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Whittenberg,  Groves  v.  (Mo.  App.) 889 

Whitwortb  v.  Barnes  (MoJ 992 

Wiedeman  y.  St  Louis  Taxicab  Co.  (Mo. 

App.)  1106 

Wieifeman  y.  St  Louis  Taxicab  Co.  (Mo. 

App.)  1106 

Wilkes,  Poindexter  v.  (Ark.) 959 

William  Cameron  ft  Co.  y.  Trueheart  C^ex. 

CSv.  App.) 68 

Williams  v.  Kansas  City  Southern  B.  Co. 

(Mo.)    788 

Wmiams  V.  Pedigo  (Ky.) 678 

WUliams  y.  State  JTex.  Cr.  App.) 683 

Wilson,  Houston  Belt  ft  Termmal  B.  Co. 

y.  (Tex,  Civ.  App.) 600 

Wilson  V.  King's  Lake  Drainage  &  Levee 

Dist    (Mo.) 734 

Wilson  y.  WeUs  Fargo  ft  Co.  (Tex.  CXv. 

App.) 86 

Wilson   V.  Wilson   (Ma) 999 

Wilson  C!ounty  Bank,  Dies  v.  (Tenn.)....  248 

Wilt  V.  Hammond  (Mo.  App.) 862 

Witt  V.  Lexington  ft  E.  B.  Co.  (Ky.) 899 

Wood  y.  Smith  (Tex.  Civ.  App.) 471 

Woollen,  State  v.  (Tenn.) 426 

Wnlff,  Gossios  v.  (Ma  App.) 817 

Wyatt's  Trostees  v.  Orider  (Ky.) 420 

Yates,  St  Louis,  I.  M.  ft  8.  B.  Co.  v.  (Ark.)  282 

Yeomans  v.  Herrick  (Mo.  App.) 1112 

Yonng  Coal  Co.  v.  HUl  (Ark.) 292 

Zavala  Land  ft  Water  Co.  y.  Tolbert  (Tex. 

Civ.  App.) 28 

Zwick  V.  Swinney  (Ma  App.) 1124 


REHEARINGS  DENIED 


[Cases  In  whldi  lehearlnga  have  been  denied,  without  the  rendition  of  a  written  opinion,  sine* 
ths  publication  of  the  original  opinions  In  previoos  yolnmes  of  this  Beporter.] 


KENTUCKY. 

CM>eU  V.  Mutual  Ben.  Life  Ins.  Co..  163  S.  W. 

1119. 
Chenmeake  ft  O.  B.  Ga  y.  KeUey,  163  S.  W. 

atr  of  Covington  y.  Lonisvills  ft  N.  B.  Co., 
164  a  W.  K». 


Gntzeit  y.  Strader.  164  S.  W.  818. 

Boyal  Neighbors  of  America  v.  Laufman,  164 
S.  W.  9&. 

Womack  r.  Douglas.  163  S.  W.  1180. 
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WRITS  OF  ERROR  DENIED 

roUBT  DX8TBZ0T 

Beanmont  &  O.  N.  R.  Co.  t.  Gonzales,  163  S. 

W.  619. 
CampbeU  v.  GIbbs,  161  B.  "W.  430. 
Masterson  Irr.  Co.  y.  Footeil68  S.  W.  642. 
Ratcliff  T.  HatdifE,  161  S.  W.  80. 
Western  Union  Telegraph  Co.   v.  McFarlane, 

161  S.  W.  67. 

8EOOin>  BIBTRIOT 

Chicago,  B.  I.  ft  G.  B.  Co.  t.  Swaggerty,  163 

8.  W .  317. 
Continental 'liomber  ft  Tie  Co.  t.  Ifiller,  161  8. 

W   927. 
First  State  Bank  of  Paradise  t.  Wallace,  161 

8.  "W  957 
Ft  Worth  JBelt  E.  Co.  t.  Cabell,  161  S.  W. 

1063. 
Hlgby  r.  Kirksey,  163  8.  W.  315.    ^      ^„„  „ 
Im  Grief  ft  Bro.  t.  Texas  Cent  B.  Co.,  163  S. 

W.  846. 

THIBD  DISTRICT 

First  Nat  Bank  of  Coleman  t.  Martin  ft  Co., 

1«2  8.  W.  1029.  „ 

Houston  Belt  ft  Terminal  B.  Co.  ▼.  Winerich, 

162  S   T?  903 

Houston  ft  T.  c'B.  Co.  t.  Bartlett,  162  S.  W. 

1039-  „  «   «, 

Houston  ft  T.  C.  B.  Co.  V.  Menefee,  162  8.  W. 

1038. 
International  ft  G.  N.  R.  Co.  t.  Boles,  161  8. 

Nortiiem  Irr.  Co.  ▼.  Dodd,  162  8.  W.  946. 
WilUama  t.  McComb,  163  8.  W.  654. 

FOUHTH  BISTRIOT 

Bee  Candy  Mfg.  Co.  t.  Maibaum,  168  8.  W. 

675. 
Bonier  ▼.  Garrett  162  S.  W.  934. 
Central  Bank  ft  Trust  Co.  of  Houston  T.  Hill, 

160  S.  W.  1099. 
First  Texas  State  Ins.  Co.  T.  Jimines,  163  8. 

W.  656. 
Galveston,  H.  ft  8.  A.  B.  Co.  t.  8park8,  162 

S.  W.  943. 
Howard's  Unknown   Heirs  v.   Skolant,  1^  S. 

W.  978. 
International  ft  G.  N.  B.  Co.  T.  Walker,  162  8. 

W   921 
Lewis  T.  Walker,  162  &  W.  80i 
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MUon  ▼.  Wallia,  161 8.  W.  907. 

St  Louis,  B.  ft  M.  R.  Co,  V.  Fielder,  163  8.  W. 

606. 
8t  Louis,  B.  ft  M.  B.  Co.  V.  Jenkins,  163  8.  W. 

621. 
San  Antonio  ft  A.  P.  B.  Co.  T.  Bracht  163  8. 

W.  376. 
8ka«!«s  V.  Mudd,  162  8.  W.  871. 
Southwestern  Grain  ft  Seed  Co.  v.  Blumberg, 

162  8.  W.  1. 
Stockwell  V.  Glaapey,  160  8.  W.  1161. 
SulUvan  v.  Fant,  160  S.  W.  612. 
Uvalde  N&t  Bank  v.  Brooks,  162  8.  W.  967. 

inXTH  DISTRICT 

Athens  Telephone  Co.  t.  City  of  Athens,  163  8. 

W.  371. 
Beeman  v.  Mays,  163  8.  W.  358. 
Business   Men's   Accident   Ass'n  of  Texas   T. 

Webb,  163  S.  W.  380. 
Hales  V.  Peters,  162  8.  W.  386. 
Indiana  &  O.  live  Stock  Ins.  Co.  t.  Keining- 

ham,  161  8.  W.  384. 
International  Travelers'  Ass'n  t.  Bogers,  163  8. 

W.  421. 
Martin  v.  Raid,  160  8.  W.  1094. 
Missouri,  K.  ft  T.  R.  Co.  of  Texas  t.  Bark,  162 

S.  W.  467. 
Missouri,  K.  &  T.  B.  Co.  of  Texas  v.  Maples, 

162  S.  W.  426. 
Modem  Order  of  Praetorians  v.  Nelson,  162  8. 

W.  17. 
St  Louis  ft  8.  F.  B,  Co.  T.  Finley,  163  S.  W. 

104. 
Texas  Midland  B.  B,  t.  Nelson,  161  8.  W. 

1088. 
Texas  Midland  B.  R.  t.  Wiggins,  161  S.  W.  445. 

SIXTH  DISTRICT 

Adama  t.  West  Lumber  Co- 162  S.  W.  974. 

Autrey  t.  Collins,  181  S.  W.  413. 

Jones  T.  Walker  County  Lumber  Co.,  162  8. 

W.420. 
Knight  V.  Armstrong,  162  S.  W.  448. 
Missouri,  K.  &  T.  R.  Co.  of  Texas  y.  Beasley, 

162  S.  W.  960. 
S.  H.  Kress  ft  Co.  t.  Lawrence,  162  S.  W.  448. 
Texas  Midland  R.  Co.  y.  Geron,  162  S.  W.  471. 

SEVENTH  DISTRICT 

EUerd  v.  Campfield,  161  S.  W.  392. 

B,  B.  ft  D.  O.  Kolp  T.  Brazer,  161  8.  W.  899. 
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Ft.  Worth  &  X>.  O.  B.  Co.  v.  Taylor,  162  S. 

W.  967. 
Hilgers  v.  Hilgers,  159  S.  W.  861. 
Missoari,  K.  &  T.  R.  Co.  of  Texas  T.  Scott,  160 

S.  W.  432. 
O'Donnell  v.  Chambers,  163  S.  W.  138. 
Pecos  &  N.  T.  R.  Co.  v.  Coffman,  160  S.  W.  146. 
Stamp  T.  Eaatem  R.  Co.  of  New  Mexico,  161 

S.  W.  450. 

EIGHTH  DIBTBIOT 

AUen  V.  Kittrell,  162  S.  W.  397. 

American  Express  Co.  y.  Parcarelio,  162  S.  W. 

926. 
Atchison,  T.  &  S.  F.  B.  Co.  t.  Bryant,  162  S. 

W.  400. 
Bute  V.  WilUams,  162  S.  W.  989. 
£1  Paso  Mectric  R.  Co.  t.  Davidson,  162  S. 

W.  987. 

WRITS  OF  ERROR  DISMISSED 

FIBBT  BIBTBICT 

Texas  ft  N.  O.  R.  Co.  t.  Siewert,  163  S.  W.  624. 

FOUBTH  DISTRICT 

T.  A.  Hill  ft  Son  ▼.  Patton  ft  Schwartz,  160  S. 
W.  1165. 

TZFtK  DI8TBIOT 

Missouri,  K.  ft  T.  B.  Co.  of  Texas  t.  Perryman, 
160  S.  W.  406. 

SIXTH  DI8TKIOT 

Davis  V.  Conn,  161  S.  W.  39. 
Texas  &  P.  R.  Co.  v.  New  Boston  Hardware  Co., 
157  S.  W.  1188. 

8EVEHTH  DI8TBXGT 

Edwards  v.  Yonngblood,  162  S.  W.  1164. 


EIOHTH  DISTRICT 

Times  Pub.  Co.  v.  Rood,  163  S.  W.  1087. 

WRITS  OF  ERROR  GRANTED 

FIRST  DISTRICT 

Hammond  v.  McFarland,  161  S.  W.  47. 
Swan  ▼.  Price,  162  S.  W.  994. 

SECOND  DISTRICT 

Scott  ▼.  Townsend,  159  S.  W.  342. 

FOURTH  DISTRICT 

Ebersole  v.  Sapp,  160  S.  W.  1137. 

Peden  Iron  &  Steel  Co.  ▼.  Jaimes,  162  S.  W. 

965. 
Polemanakos  v.  Austin  Fire  Ins.  Co.,  160  S.  W. 

1134. 

FIFTH  DISTRICT 

Lee  V.  Moore,  162  S.  W.  437. 

Missouri,  K.  &  T.  R.  Co.  v.  Burton,  162  S.  V»\ 

479. 
Perry  v.  Chicago,  R.  I.  &  G.  R.  Co.,  162  S.  W. 

St.  liouis  &  S.  F.  R.  Co.  v.  White,  160  S.  W. 
1128. 

SIXTH  DISTRICT 

Houston  Oil  Co.  of  Texas  v.  Drumwright,  162 
S.  W.  1011. 

SEVENTH  DISTRICT 

Gamer  Co.  v.  Oammage,  162  S.  W.  980. 
Penn  v.  Briscoe  County,  162  S.  W.  918. 
Pope  V.  Beauchamp,  159  S.  W.  867. 
Power  V.  First  State  Bank  of  Crowell,  162  S. 

W.  416. 
Yoakum  County  v.  SUughter,  160  S.  W.  1175. 
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GAIiVESTON.  H.  &  S.  A.  BY.  CO.  t. 
BELL  6t  aL 

(Oonrt  of  Civil  AppeaU  of  Texas.    San  Antonio, 
llarch  11,  1914.    On  Motion  for  Re- 
hearing, April  8,  1914.) 

1.  Tbiax  (i  260*)— Rbqoxbtbd  Chabob— Rxp- 
■nrioN. 

A  trial  court  need  not  give  a  reqoested 
ehaige  which  waa  mibetantiall^  given  in  another 
■Itecial  charge,  as  well  aa  in  the  main  ctiarge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  6B1-669;    Dec.  Dig.  i  260.*] 

2.  Trial  (|  252*)— Instbttotions  Not  Basxd 
oh  evidkkcb. 

In  an  action  by  a  passenger  for  injuries 
caused  by  a  stray  bullet  fired  bv  another  pas- 
senger at  a  drunken  passenger  who  was  making 
an  assault  upon  him,  where  all  the  evidence 
tended  to  show  a  clear  case  of  self-defense,  it 
was  proper  for  the  trial  court  to  refuse  to  in- 
ject into  the  case  the  question  of  justification 
for  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  606,  596-612;  Dec.  Dig.  {  262.*] 

8.  CARBisks  ({  284*)— iRjmT  TO  Passenqkb— 
Act  of  Fklix>w  Pabberokb- Nbouoknob 
OF  Oabbixb. 

Where  a  passenger  was  injured  by  a  stray 
ballet  fired  by  another  passenger  in  self-defense 
at  a  drunken  passenger,  concerning  whom  the 
passenger  who  fired  the  shot  had  made  com- 
plaint to  the  conductor,  the  act  of  the  condu<n:or 
In  draning  the  drunken  passenger  through  the 
car  nntfl  he  came  near  the  place  where  the  com- 
plaining passenger  was  standing,  and  then  leav- 
ing the  car,  was  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1125,  U27-1136,  1178,  1222; 
Dec.  Dig.  }  2M»} 

On  Motion  tor  Behearing. 

4.  Caxbikbs  (t  906*)— Injttbt  to  Pabbbnokb— 
AoT  of  Fxixaw  Pabsbhokb  —  Pboziuatb 
Caubb. 

Where  a  passenger  was  injured  bv  a  stray 
bullet  fired  by  another  passenger  in  self-defense 
at  a  drunken  passenger,  whom  the  conductor 
had  negligently  allowed  to  remain  in  the  car 
after  complaint  had  been  made,  the  firing  of 
the  shot  was  an  innocent  and  not  a  wrongful, 
act  and  the  fact  that  it  was  fired  by  another, 
and  not  by  the  drunken  passenger,  does  not 
prevent  the  negligence  of  the  conductor  from 
being  the  proximate  cause  of  the  injury. 

[B!d.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  {{  1132,  1136-1139,  1245,  1246;  Dec 
Dig.  I  806.*] 

Appeal  from  District  Court,  Onadalnpe 
Connty;    M.  Kennon,  Judge. 

Action  by  Billie  Bell  and  another  against 
the  Galveston,  Harrisburg  &   San  Antonio 


Railway  Oompany.    Judgment  for  the  plain- 
tiffs,  and  defendant  appeals.     Affirmed. 

Baker,  Botta,  Parker  &  Garwood,  of  Hous- 
ton, and  Emll  Moslieim,  of  Seguin,  for  ap- 
pellant James  Greenwood  and  H.  E.  Sbort, 
both  of  Seguin,  for  appellees. 

FLY,  0.  J.  This  is  a  suit  for  damage* 
arising  from  injuries  Inflicted  by  a  gunshot 
wound  on  Eliza  Bell  while  a  passenger  on  a 
train  of  appellant  instituted  by  Elisa  Bell, 
Joined  by  her  husband,  Billie  Bell,  against 
appellant  It  was  alleged  by  appellees  that 
one  Louis  Willis  was  permitted  in  the  car 
in  which  Eliza  Bell  was  ilding  while  he  was 
in  a  drunken  condition,  and  that  he  provok* 
ed  a  difficulty  with  one  Banks,  during  which 
the  said  Louis  Willis  was  killed,  and  Eliza 
Bell  shot  through  one  of  her  leg&  The 
cause  was  tried  by  Jury,  and  resulted  in  a 
v6rdict  and  Judgment  for  api>ellee8  in  the 
sum  of  $1,500. 

The  facts  show  that  while  in  an  intoxicat- 
ed condition  Louis  Willis,  a  negro,  at  Mar- 
lon, Tex.,  entered  a  car  reserved  for  ne- 
groes, and  in  which  Eliza  Bell  was  riding, 
on  her  way  from  Seguin  to  San  Antonio,  and 
acted  in  such  way  as  to  become  very  offen- 
sive to  a  young  woman  with  whom  one  Wil- 
lie Banks  was  traveling,  and  the  latter  re- 
quested Willis  to  desist;  but  he  seated  him- 
self upon  the  arm  of  her  seat,  and  nsed  pro- 
fane language  to  her,  and  sat  in  her  lap. 
Banks  informed  the  conductor  of  the  con- 
duct of  Willis,  and  he  went  to  him  and  told 
him  to  desist  After  the  conductor  passed, 
he  began  his  offensive  conduct  again,  and  the 
conductor  was  called  on  again.  He  led  Wil- 
lis to  a  point  in  the  car  near  where  Banks  was 
standing,  and  there  left  him  and  went  out 
As  soon  as  he  left  Willis  began  a  quarrel 
with  Banks,  and  approached  him  in  an  angry 
and  threatening  manner.  Banks  backed  to 
the  end  of  the  car,  and  while  Willis  was  ap- 
proaching he  (Banks)  fired  three  shots,  two 
of  which  entered  the  body  of  WlUls,  and  the 
other  went  wild  and  struck  Eliza  Bell  in 
the  leg,  seriously  and  permanently  injuring 
her.  Willis  was  the  aggressor,  and  forced 
the  necessity  of  shooting  upon  Banks,  who 
was  much  smaller  than  Willis. 

The  petition  was  not  subject  to  a  general 
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demnrrer  or  the  special  exceptions.  The 
wound  received  by  Eliza  Bell  was  the  direct 
and  proximate  result  of  a  difficulty  that  was 
raised  by  a  drunken  passenger  who  had 
been  negligently  permitted  to  remain  in  a 
crowded  car  where  lie  bad  been  engaged  in 
profanity  and  other  outrageous  conduct  to- 
wards a  female  passenger.  The  shot  from 
the  pistol  of  Banks  was  as  much  the  result 
of  the  drunkenness  of  Willis  as  though  it 
had  been  fired  by  Willis  himself.  Appellant 
should  have  anticipated  that  the  drunken 
man,  who  had  persisted  in  insulting  the 
young  woman,  and  who  knew  that  Banks 
bad  invoked  the  aid  of  the  conductor  to  re- 
strain him,  would  .^lalse  a  difficulty,  and 
that  fighting  would  probably  occur,  and 
might  result  in  injury  to  a  passenger.  It 
was  not  necessary  that  appellant  should  or 
could  have  foreseen  the  occurrence  as  it  real- 
ly happened.  "If  a  drunken  and  disorderly 
man .  is  on  the  carrier's  vehicle,  it  will  not 
do  to  say,  after  a  passenger  has  been  sub- 
jected to  insult  or  injury,  that  the  carrier's 
servants  did  not  know  or  could  not  have 
foreseen  that  the  particalar  indivlcUial  who 
was  insulted  or  injured  was  In  danger  of 
such  insult  or  Injury,  if  they  were  apprised, 
or  with  proper  care  could  have  known  of 
circumstances  which  indicated  that  some 
one  would  be  injured,  unless  the  disorderly 
passenger  or  stranger  were  ejected  or  con- 
trolled." Hutdiinson,  Carr.  |  984;  Railway 
T.  McEwan  (Ky.)  61  S.  W.  619;  Railway  v. 
nake,  114  Tenn.  671,  88  S.  W.  326.  The  in- 
juries to  Eliza  Bell  were  brought  about  by 
the  negligence  of  appellant,  and,  as  was  said 
by  Justice  Williams  in  Railway  v.  Williams, 
20  Tex.  Civ.  App.  687,  60  S.  W.  732:  "The 
material  facts  are  that  appellant's  negligence 
was  operating  at  the  time,  and  that  the  in- 
jury to  plaintiff  was  one  which  ought  to 
have  been  foreseen.  Appellant  Is  not  held 
responsible  for  the  negligence  of  the  other 
passenger,  which  it  had  not  opportunity  to 
anticipate  and  prevent,  but  for  its  own  neg- 
ligence, from  the  effects  of  whldi  it  is  not 
relieved  by  the  act  of  the  other."  There  is 
nothing  in  the  case  of  Railway  v.  Long,  13 
Tex.  av.  App.  664,  36  S.  W.  485,  that  sup- 
ports the  contention  of  appellant  The 
drunken  man  In  that  case  had  not  been  rude 
and  Insulting,  and  there  was  no  circumstance 
to  put  the  railway  company  on  notice  that 
he  might  drop  a  pistol  and  hurt  some  one. 
No  complaint  was  made  to  the  conductor  as 
in  this  case.  This  disposes  of  the  first,  sec- 
ond, and  third  assignments  of  error. 

[1]  The  fourth  assignment  of  error  la  over- 
ruled. The  rejected  charge  was  substantially 
given  by  the  court  In  another  special  charge 
requested  by  appellant,  as  well  as  in  the 
main  charge,  and  there  is  no  ground  for 
complaint 

[2,3]  There  was  no  evidence  tending  to 
show  that  Banks  was  not  justified  In  shoot- 
ing Willis;  but  all  the  e\'ldeuce  tended  to 
show  a  clear  case  of  self-defense,  and  the 


court  very  properly  refused  to  Inject  the 
question  of  the  Justification  of  Banks  in 
shooting  into  the  case.  Banks  swore  that 
Willis  started  an  altercation,  applied  a  vile 
epithet  to  him,  and  said  he  was  going  .to 
kill  Banks.  Placing  his  hand  as  though  to 
draw  a  pistol,  Willis  advanced  upon  Banks, 
striking  at  him  as  he  retreated.  Banks  was 
n^ver  indicted  for  kUling  Willis.  The  fifth 
assignment  of  error  is  overruled,  and  the 
sixth  assignment  of  error  Is  disposed  of  by 
our  conclusions  of  fact,  and  what  has  been 
written  in  connection  with  the  first  second, 
and  third  assignmenta  In  this  connection 
it  may  be  stated  that  the  act  of  the  conduc- 
tor in  dragging  the  drunken  negro  along  the 
car  until  he  reached  the  point  where  the 
man  was  standing  who  had  sought  to  have 
him  removed  from  the  car  bad  the  appear- 
ance of  an  Invitation  to  a  confilct  between 
them,  and  was  rank  negUgence.  Not  only 
the  conductor,  but  the  negro  porter,  aban- 
doned the  car,  and  turned  it  over  to  the 
drunken  negro.  The  conductor  took  the  ne^ 
gro  only  a  few  feet  from  his  position,  sit- 
ting almost  on  top  of  the  woman,  and,  when 
he  refused  to  go  farther,  left  the  scene,  seem- 
ingly intimidated  by  him.  The  connection 
between  the  drunkenness  and  boisterous, 
rude,  and  insulting  conduct  and  the  firing  of 
the  shots  and  consequent  injury  to  Eliza 
Bell  was  unbroken.  The  conductor,  not  only 
should  have  anticipated  trouble,  but  evident- 
ly did,  and  sought  other  quarters  on  the  train 
In  order  to  escape  It,  as  did  the  porter  ap- 
parently. 
The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[4]  Appellant  attempts  to  draw  a  fine  dis- 
tinction between  Hie  acts  of  the  drunken  man 
and  the  acts  of  another  brought  about  by 
the  unlawful  conduct  of  the  former,  and  In- 
sists that  appellant  Is  not  liable,  because 
the  shot  that  Injured  Eliza  Bell  was  not  fired 
by  the  drunken  passenger,  but  by  one  he 
was  attacking  at  the  time.  As  said  by  Shear- 
man &  Redfield,  In  their  excellent  work  on  the 
law  of  NegUgence,  {  25:  "One  Is  liable  for  all 
the  Injurious  consequences  naturally  and 
proximately  caused  by  his  negligence.  If  he 
has  committed  a  breach  of  duty,  wrongfully 
put  into  op^ation  a  force  likely  to  injure  oth- 
ers, he  is  liable  for  its  natural  and  proximate 
effects,  which  may  be  immediate  and  direct, 
or  through  the  media  of  natural  forces  or 
other  innocent  causes  or  conditions.  Time, 
distance,  and  the  number  and  variety  of  the 
media  are  Immaterial,  except  as  they  afford 
increased  opportunity  for  the  assertion  of 
other  Intervening  resiwnslble  causes."  On  _ 
the  same  subject.  Judge  Cooley,  In  bis  work 
on  Torts,  p.  69,  says:  "If  the  original  act 
was  wrongful,  and  would  naturally,  accord- 
ing to  the  ordinary  course  of  events,  prove  In- 
jurious to  some  other  person  or  persons,  and 
does  actually  result  In  Injury  through  the  In- 
tervention of  other   causes,  which  are  not 
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wrongfol,  tbe  injury  tihaW  be  referred  to  the 
wrongful  passing  by  those  which  were  Inno- 
cent But,  if  the  original  wrong  only  becomes 
Injurious  In  consequence  of  the  interrentlon 
of  some  distinct  wrongful  act  or  omission  by 
another,  the  Injury  shall  be  Imputed  to  the 
last  wrong  as  the  proximate  cause."  That 
language  covers  the  facts  of  this  case  "as  the 
waters  cover  the  sea."  Appellant  knew  that 
a  drunken  passenger  was  in  its  coach  set 
apart  to  negroes,  and  knew  that  he  was  in- 
sulting the  passengers,  and  yet  allowed  him 
to  remain,  and  every  employ^  through  fear 
or  Indifference,  absented  himself  from  the 
car.  The  drunken  passenger  got  Into  a  diffi- 
culty with  another  passenger,  and  a  shot 
wA  flred  that  injured  Eliza  Bell,  another 
passenger.  It  does  not  matter  whether  the 
pistol  was  fired  by  the  Innocent  passenger  or 
his  drunken  assailant.  The  original  fail- 
ure to  eject  the  drunken,  quarrelsome  passen- 
ger  from  the  car  would  naturally  prove  in- 
jnrious  to  other  passengers,  according  to  the 
ordinary  course  of  events,  and  did  result  in 
such  injury  through  the  Intervention  of  an- 
other cause  not  wrongful,  and  the  injury 
should  be  referred  to  the  wrongful  cause, 
passing  by  that  which  was  innocent 

In  the  case  of  Flint  v.  Norwich  Tr.  Co.,  84 
Conn.  664,  Fed.  Gas.  No.  4,873,  cited  by  Shear- 
man &  Redfleld  in  a  note  to  paragraph  512,  it 
was  held  that  the  steamship  company  was 
liable  to  a  passenger  for  a  shot  flred  from  a 
gun  dropped  on  the  floor  by  two  soldiers 
struggling  with   each  other. 

Where  fighting  took  place  in  a  railroad  car, 
without  Interference  by  the  conductor,  and  a 
passenger  not  Involved  in  the  difficulty  bad 
an  eye  injured  by  a  missile,  the  court  said: 
"The  plaintiff  lost  his  eye  through  the  quar- 
rel of  a  couple  of  drunken  men,  who  should 
not  have  been  i)ermltted  aboard  the  cars,  or, 
if  so  permitted,  should  have  been  so  guarded 
or  separated  from  the  sober  and  orderly  part 
of  the  passengers  that  no  Injury  could  have 
resulted  from  their  brawls."  Railroad  Co.  v. 
Pillow,  76  Pa.  610,  18  Am.  Rep.  424. 

In  the  case  of  Railway  v.  McEwan  (Ky.) 
SI  S.  W..619,  it  was  held  that  railway  com- 
pany was  liable  to  a  passenger  for  an  injury 
from  a  shot  fired  by  drunken  negroes  on  its 
train;  the  shot  acddentally  hitting  the  pas- 
senger. 

So  In  the  case  of  Railway  v.  Flake,  114 
Xenn.  671,  88  S.  W.  326,  certain  drunken  men 
boarded  a  train,  with  the  knowledge  of  the 
carrier,  and  an  accidental  shot  flred  by  one 
of  them  injured  the  plaintiff,  and  the  court 
b^d  the  railway  company  liable.  See,  also, 
cases  of  Packet  Co.  v.  White,  90  Tenn.  256,  41 
8.  W.  663,  88  I*  R.  A  427,  and  Railway  v. 
Jefferson,  89  Ga.  654,  16  S.  E.  69.  17  L.  R. 
A  571,  32  Am.  St.  Rep.  87. 

There  is  no  merit  in  the  contention  that 
appellant  would  be  liable  if  the  drunken  pas- 
senger had  flred  the  shot,  but  is  not  liable  i 


for  injury  accidentally  inflicted  by  a  pas- 
senger while  defending  himself  against  an  as- 
sault by  the  drunken  man. 
The  motion  for  rehearing  is  overruled. 


RIEQLER   ICE    CREAM   CO.  v.   THOMAS 
et  aL 

(Court  of  Civil  Appals  of  Texas.    San  Antonio. 

March  4,  1014.    Rehearing  Dented 

April  8,  1914.) 

1.  MUNIOIPAI.  OOBPOBATIONS  ({  706*)— COL- 
LISION IN  Streets— SuFFicnsNCT  o»  Evi- 
dence— Neoliobnob. 

In  an  action  for  injuries  caused  by  the 
pole  of  defendant's  wagon  coming  in  contact 
with  plaintiFs  leg  while  plaintiff  was  on  tiorse- 
back,  evidence  held  not  to  show  negligence  by 
defendant's  driver. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dec.  Dig.  ( 
706.*] 

2.  MiTNIOIPAI.  COBFOBATIONS  (f  706*)— COL- 
LISION IN  STBBBT  —  BVIDEHOB  —  OONTBIBO- 
TOBT  NEOLIOENCE. 

In  an  action  for  injuries  by  the  pole  of  de- 
fendant's wagon  coming  in  contact  with  plain- 
tiff's leg  wbUe  ha  was  on  horseback,  evidence 
held  to  show  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1518;  Dec.  Dig.  i 
706.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  R.  B.  Minor,  Judge. 

Action  by  Arthur  Thomas  and  another 
against  the  Kiegler  Ice  Cream  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
api>eals.    Reversed  and  rendered. 

Huntress  &  Keller,  of  San  Antonio,  for  ap- 
pellant Scott  &  Dodson,  of  San  Antonio, 
for  api)ellee8. 


FLT,  C.  J.  This  is  a  suit  for  damages, 
resulting  from  personal  injuries.  Instituted 
by  Julia  Hudley  for  herself  and  in  behalf 
of  her  minor  son,  Arthur  Thomas,  the  in- 
jured party,  against  appellant  It  was  al- 
leged, in  substance,  that  Arthur  was  riding 
a  pony  south  on  South  Flores  street  San 
Antonio,  Tex.,  and,  when  he  reached  a  point 
Just  north  of  Nueva  street,  a  wagon,  belong-, 
ing  to  appellant,  to  which  two  horses  were 
attached,  and  which  had  been  standing  near 
the  curb,  suddenly  and  without  warning 
turned  to  the  left  snd  the  pole  of  the  wagon 
came  in  contact  with  the  leg  of  Arthur 
Thomas  and  broke  It  Appellant  pleaded 
contributory  negligence  on  the  part  of  Ar- 
thur Thomas.  The  cause  was  submitted  to 
the  court  and  a  Judgment  was  rendered  in' 
favor  of  Arthur  Thomas  for  $300,  and  In 
favor  of  Julia  Hudley  for  $50. 

The  only  witness  for  appellees  as  to  the 
manner  in  which  Arthur  was  injured  was 
himself;  the  only  other  witness  being  the 
driver  of  tbe  wagon,  who  testified  for  ap- 
pellant.    The  boy  testified  that  he  was  go- 
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Ing  at  a  test  gallop  down  South  Flores  street, 
and  saw  a  wagon  standing  near  the  curb 
on  the  right  side  of  the  street,  facing  south ; 
that,  when  he  got  within  "5  steps,"  he  saw 
the  wagon  tnm  abruptly  to  the  left  into  the 
street,  but  be  "did  not  stop  galloping  then." 
He  stated  that  he  tried  to  stop  the  horse, 
but,  although  the  wagon  hit  him,  the  horse 
went  "20  steps"  before  he  could  be  stopped. 
This  is  the  case  of  appellees,  so  far  as  the 
facts  directly  connected  with  the  accident 
are  concerned,  but  another  witness  testified 
that  he  owned  the  pony,  and  that  could  not 
go  faster  than  5  or  6  miles  an  hour,  although 
the  boy  testified  that  he  was  going  at  a  "fast 
gallop,"  and  there  was  uncontradicted  tes- 
timony which  showed  that  a  horse  cannot 
gallop  less  than  10  miles  an  hour.  The  un- 
contradicted testimony  showed  that  the 
driver  of  the  wagon  looked  up  the  street  be- 
fore be  started  the  wagon  and  saw  no  one 
until  the  boy  ran  against  the  pole  or  tongue. 
The  boy  admits  that  he  was  going  fast 
The  collision  could  not  hare  occurred  ex- 
cept by  the  horse  runlng  into  the  wagon,  as 
the  horse  was  moving  rapidly  and  the  wagon 
very  slowly. 

The  testimony  to  the  efTect  that  a  horse 
going  in  a  "fast  gallop"  would  not  go  more 
than  five  or  six  miles  an  hour  is  so  op- 
posed to  reason,  common  sense,  and  general 
experience  as  to  be  utterly  absurd.  T%e  boy 
admitted  that  he  was  moving  at  a  "fast  gal- 
lop," and  the  fact  that  he  ran  "20  steps"  be- 
fore he  could  be  stopped  shows  that  he  must 
have  been  moving  very  rapidly.  All  the  cir- 
cumstances indicate  that  the  boy  was  riding 
at  an  Immoderate  speed  along  a  street  in 
violation  of  an  ordinance  of  the  city,  and 
that  such  immoderate  and  reckless  riding 
was  the  direct  and  proximate  cause  of  the 
accident  If,  as  Arthur  Thomas  swore,  the 
wagon  was  being  turned  directly  across  the 
street  in  order  to  turn  around,  it  was  be- 
ing turned  within  the  terms  of  the  ordinance 
which  requires  a  vehicle  when  It  turns  to  the 
left  to  pass  over  to  the  right  of  and  beyond 
the  center  of  the  street. 

[1,  2]  The  evidence  not  only  utterly  falls 
to  show  negligence  upon  the  part  of  appel- 
lant, but  clearly  shows  contributory  negli- 
gence upon  the  part  of  the  boy. 

The  Judgment  Is  reversed,  and  Judgment 
here  rendered  in  favor  of  appellant 


TEXAS-MEXICAN  RT.  CO.  v.  RBBD. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  11,  1914.    Rehearing  Denied 

April  8,  1914.) 

1.  PrxADiNO  (I  34*)— DmnnuMB— DErnaiaNA- 

TIO  N— PBESCMPTIONS. 

When  attacked  by  general  demurrer,  every 
reasonable  intendment  will  be  indulged  in  sup- 
port of  a  petition. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  H  5%,  66-74;   Dec.  Dig.  |  34.»] 


2.  Appbai.  ano  Ebbob  (I  742*>— AaaiomiBRTs 
or  Kbbob— Stateiczht. 

The  statement  contemplated  by  the  rules 
of  the  Courts  of  Civil  Appeals  cannot  be  sup- 
plied by  referring  to  another  assignment  or 
proposition  as  a  statement 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;   Dec  Dig.  {  742.*] 

3.  Affkal  Ann  Ebbob  (|  742*)— AssiaNiiBHTs 
or  Ebbob— Staikment. 

An  assignment  of  error  will'  not  be  consid- 
ered where  It  is  not  followed  by  any  statement 
and  there  is  no  reference  to  any  page  of  the 
record  for  special  exceptions,  being  contrary 
to  Conrte  of  Civil  Appeahi  Rules  25-31  (142  S. 
W.  zii,  ziii),  relating  to  the  sufficiency  of  the 
statement   required,   etc. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec.  Dig.  g  742.*] 

4.  Tbiai.  ({  392*)— GoNOLUSions  or  Fact. 

The  trial  judge  need  not  adopt  the  con- 
clusions of  fact  and  law  prepared  by  a  party, 
80  that  an  assignment  of  error  that  it  did  not 
do  BO  is  bad,  as  appellant  should  have  attack- 
ed the  findings  if  ft  claimed  that  the  facts  did 
not  support  tnem. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  H  916-919;    Dec  Dig.  {  392.*] 

6.  Affeai.  ANn  Ebbob  (g  742*>— AasiORUKirrs 

or  EEutoB— "Statement." 

A  "statement"  following  an  assignment  of 
error  should  cull  from  the  mass  of  testimony 
the  facts  relied  upon  to  sustain  the  assign- 
ment ;  a  mere  reference  to  pages  of  the  testi- 
mony from  which  the  proper  facts  may  be  as- 
certained  not  being  sufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3000;   Dec  Dig.  g  742.* 

For  other  definitionB,  see  Words  and  Phras- 
es, vol.  7,  p.  6643.] 

6.  Cabbikbs  (g  229*)— IdTX  Stock  — Aonon 

rOB   INJUBIE8. 

It  is  not  necessary  that  Uve  stock  be  put 
upon  the  market  for  sale  in  order  to  entitle  the 
owner  to  recover  its  impaired  value  because 
of  negligent  injuries,  etc.,  in  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  gg  930,  963,  964 ;   Dec.  Dig.  g  229.*] 

Appeal  from  District  Ciourt,  Bee  County; 
F.  G.  Cbambllss,  Judge. 

Action  by  J.  V.  Beed  against  the  Texas- 
Mexican  Railway  Company  and  others. 
From  a  Judgment  for  plaintiff  against  the  de- 
fendant named  and  others,  it  appeals.  Af- 
firmed. 

Oreer  &  Hamilton,  of  Laredo,  for  appel- 
lant Dougherty  &  Dougherty  and  H.  8.  Bon- 
ham,  all  of  Beevllle,  for  appellee. 

FLY,  O.  J.  This  is  a  suit  for  damages 
to  cattle  shipped  by  appellee  from  Navasota 
to  Bebbronville,  Tex.,  against  the  Houston 
&  Texas  Central  Railway  Company,  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company,  the  San  Antonio  &  Aransas  Pass 
Railway  Company,  and  appellant  It  was 
alleged  that  the  cattle  were  delivered  to  the 
Houston  &  Texas  Central  Railway  Company 
at  Navasota,  Tex.,  and  were  transported  by 
it  to  Houston,  thence  by  the  Galveston,  Har- 
risburg &  San  Antonio  Railway  Company  to 
Beevllle,,  thence  by  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company  to  Alice,  and 
thence  by  appellant  to  Hebbronvllle.    It  was 
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alleged  tbat  each  company  negligently  de- 
layed tbe  cattle  on  sidings  and  swltcheB; 
that  each  roughly  handled  the  cattle,  thereby 
Injailng  them;  that  th^  failed  to  provide 
adequate  facilltiea  for  loading  and  unloading 
to  rest,  water,  and  feed  them.  Special  dam- 
ages were  set  up  against  the  Oalveston,  Har^ 
ilsburg  &  San  Antonio  Railway  Company  as 
tq  the  handling  of  the  cattle  at  Victoria. 
The  trial  resulted  in  a  verdict  and  judgment 
for  $2,000,  the  sum  of  $600,  being  apportioned 
to  appellant  Judgment  was  in  favor  of  the 
Initial  carrier. 

[1]  The  petition  was  not  open  to  attadk  by 
general  demurrer.  When  so  attacked  every 
reasonable  intendment  will  be  indulged  to 
support  the  pleading.  The  first  assignment 
is  overruled. 

[I,  3]  The  second,  third,  and  fourth  assign- 
ments of  error  are  grouped,  and  relied  on  as 
proiiositions  in  themselves.  They  are  not 
followed  by  any  statement,  but  it  is  said: 
"For  a  statement  and  argument  thereunder 
we  rely  upon  our  first  proposition,  its  state- 
ment and  argument"  Reference  to  another 
assignment  or  proposition  Is  not  the  state- 
ment contemplated  by  the  rules;  but  if  it 
were,  the  statement  under  the  "first  proposl- 
tloD"  throws  no  light  upon  these  asslgn- 
menta  Nowhere  is  the  statement  made  that 
special  exceptions  were  filed,  nor  is  there 
reference  to  any  page  of  the  record.  No  at- 
tention has  been  paid  to  rules  26,  30,  and  31 
tor  Courts  of  avil  Appeals  (142  S.  W.  xli, 
zUi).  The  assignments  wiU  not  be  consid- 
ered. 

[4]  The  fifth  assignment  of  error  is  submi^ 
ted  as  a  proposition,  but  it  is  so  general  that 
It  would  require  a  perusal  of  the  whole  state- 
ment of  facts  if  it  was  in  other  respects  plac- 
ed upon  a  proper  basis.  It  complains  that 
the  court  did  not  "adopt  as  its  findings  of 
fact  and  conclusions  of  law  those  prepared 
and  offered  by  this  defendant's  attorneys,  in 
that  the  same  are  in  accord  with  the  testi- 
mony and  law  of  this  case."  The  court  filed 
conclusions  of  fact  and  law,  and  no  attack 
is  made  upon  them;  the  contention  being 
that  the  court  should  have  permitted  appel- 
lant to  prepare  the  conclusions  of  law  and 
fact  There  is  no  law  requiring  a  trial  Judge 
to  adopt  conclusions  of  fact  and  law  prepared 
by  any  litigant  and  appellant  has  no  cause 
of  complaint  because  its  conclusions  were  not 
adopted.  If  it  wanted  to  insist  that  the  facts 
were  not  sufficient  it  should  have  attacked 
the  findings  of  the  trial  Judge.  While  tbe 
assignment  of  error  is  insufficient  to  raise 
tbe  issue,  we  conclude  that  tbe  findings  of 
fact  of  the  trial  Judge  are  supported  by  the 
statement  of  facts,  and  they  are  adopted  as 
the  conclusions  of  fact  of  this  court 

[{,  I]  The  sixth  assignment  of  error  is  not 
followed  by  a  proper  statement  A  statement 
should  cull  from  the  mass  of  testimony  the 
facts  relied  upon  to  sustain  the  assignment 
A  reference  to  pages  of  testimony  from  which 


the  appropriate  facts  may  or  may  not  be 
gleaned  amounts  to  no  statement  at  alL 
There  Is,  however,  no  merit  whatever  in  the 
assignment  which  seeks  to  question  the  suf- 
ficiency of  the  evidence  to  sustain  the  Judg- 
ment against  it  "If  plaintiff  intended  to 
pasture  his  cattle,  he  was  entlUed  to  have 
the 'full  benefit  of  their  condition  as  it  was 
when  they  should  have  been  shipped,  and  it 
is  not  necessary  that  property  should  be  upon 
the  market  for  sale  in  order  to  entitle  tbe 
owner  to  have  its  impaired  value  restored 
by  the  person  causing  the  injury."  Railway  v. 
Hume,  87  Tex.  211,  27  S.  W.  110;  RaUway  v. 
Stanley,  80  Tex.  42,  88  S.  W.  100 ;  Railway 
V.  Word,  61  Tex.  Civ.  App.  206,  111  S.  W. 
763 ;  Railway  v.  Rich,  61  Tex.  Civ.  App.  313, 
112  S.  W.  114.  Tbe  evidence  showed  negli- 
gence in  appellant  in  allowing  the  cattle  to 
stay  in  the  cars  all  night  at  Alice. 
The  Judgment  is  affirmed. 


ST.  LOUIS,  B.  &  M.  R7.  CO.  et  aL  v.  Mc- 

DAVITT  BROS. 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  25,  1014.) 

1.  Cabbibbs   (S  82*)— Cabbiaob  or   6ood&— 
Dkuvbbt. 

The  consignee  named  in  a  bill  of  lading 
must  be  treated  by  tlie  carrier  as  the  absolute 
owner  until  he  has  notice  to  the  contrary,  and 
a  delivery  to  the  consi£uee,  without  such  no- 
tice, discharges  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  29»-816;   Dec.  Dig.  f  82.*] 

2.  Cabbibbs  (|  90*)— Saues  ({  296*)— Pabsaob 
or  Title. 

Where  goods  consigned  to  tbe  purchaser 
were,  on  arrival,  delivered  to  another  in  ac- 
cordance with  the  purchaser's  order,  there  was 
such  a  constructive  delivery  to  tbe  purchaser  as 
to  bar  the  seller's  right  of  stoppage  in  transitu, 
which  continues  until  delivery,  and  be  cannot 
recover  from  the  carrier  because  it  did  not  col- 
lect the  purchase  price  from  the  person  to 
whom  the  goods  were  delivered,  as  directed  by 
the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  331-337;  Dec  Dig.  |  90;*  Sales, 
Cent  Dig.  \%  837-847;    Dec  Dig.  S  29e.*J 

Appeal  from  Cameron  County  Court;  E. 
H.  Goodrich,  Judge. 

Action  by  McDavltt  Bros,  against  the  St 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany, which  impleaded  one  Ei.  D.  Daw^^ 
From  a  judgment  for  plaintiffs  against  the 
railroad  company,  with  recovery  over  by  the 
company  against  Dawson,  the  railroad  com- 
pany and  Dawson  appeal.  Reversed  and  ren- 
dered. 

Chapin  &  Brown,  of  Mission,  Claude  Pol- 
lard, of  Klngsville,  and  Graham,  Jones,  West 
&  Dancy,  of  Brownsville,  for  appellants.  J. 
T.  Canales,  R.  B.  Creager,  and  Ira  Webster, 
all  of  Brownsville,  for  appellee. 

FLY,  C.  J.  Appellees  sued  appellant  to 
recover  the  value  of  certain  sorghum  seed  al- 
leged to  have  been  shipped  by  appellees  from 
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Dallas,  Tex.,  to  E.  Frledlander,  at  Mission, 
Tex.  It  was  alleged  that  appellant  convert- 
ed the  seed  "to  its  own  use  and  benefit,  in- 
stead of  delivering  said  seed  to  E.  Friedland- 
er,  or  his  order,  as  It  was  in  duty  bound  to 
do ;  it  delivered  the  same  to  one  E.  D.  Daw- 
son, without  the  knowledge  or  consent  of  this 
plalntifif,  and  without  the  order,  knowledge, 
or  consent  of  the  said  E.  Frledlander;  be- 
cause of  which  said  sorghum  seed  were  whol- 
ly lost  to  this  plaintiff,  to  his  damage  in  the 
sum  of  $108.50."  In  the  answer  of  appellant 
railway  company,  it  was  admitted  that  the 
seed  had  been  delivered  to  Dawson,  and  it 
was  asked  that  be  be  made  a  party  and  Judg- 
ment be  rendered  in  its  favor  over  against 
him.  Dawson  answered  that  he  had  paid 
for  the  seed.  The  cause  was  submitted  to 
the  court,  and  judgment  was  rendered  in  fa- 
vor of  appellees  against  the  appellant  rail- 
way company  for  $108.50,  and  in  favor  of 
the  latter  against  Dawson  for  the  same  sum. 
Both  of  them  appealed. 

According  to  the  testimony  of  W.  E.  Mc- 
Davltt,  on  or  about  July  6,  1909,  his  firm, 
acting  through  agents  in  Dallas,  shipped  to 
El  Frledlander  or  order,  at  Mission,  Tex.,  35 
sacks  of  sorghum  seed ;  that  some  time  aft- 
erwards he  learned  that  the  seed  had  been 
delivered  by  the  railway  company  to  Dawson, 
and  that  Frledlander  had  never  paid  for  the 
seed.  McDavltt  said  that  the  shipment  was 
what  is  known  as  "an  open  shipment"  to 
Frledlander.  The  e^i.dence  showed  that  the 
seed  were  ordered  by  Frledlander  for  one 
Miyamoto,  a  Japanese  nurseryman,  and  he 
sent  an  order  to  the  agent  of  the  railway 
company  at  Mission  to  collect  the  freight 
charges  from  Miyamoto  and  get  a  check  from 
him  for  $108.50,  and  to  deliver  the  seed  to 
him.  Dawson  obtained  an  order  for  the  seed 
from  Miyamoto,  and  they  were  delivered  to 
him.    Dawson  paid  the  freight  charges. 

[1,  2]  The  consignee  named  in  a  bill  of  lad- 
ing must  be  treated  by  the  carrier  as  the 
absolute  owner  until  he  has  had  notice  to 
the  contrary,  and  a  delivery  to  the  con- 
signee, without  such  notice,  will  discharge 
the  carrier.  Hutchinson  on  Carriers,  {  177, 
and  authorities  cited  in  footnote;  Railway  v. 
Bank,  100  Tex.  17,  93  S.  W.  431.  The  right 
oftstoppage  in  transitu  was  held  by  the  con- 
slnior  until  the  notice  had  been  given  by 
the  carrier  to  the  consignee  and  he  had  made 
the  carrier  his  agent  to  hold  the  property  un- 
til its  sale.  It  is  not  necessary  that  the 
goods  should  have  come  into  the  actual  pos- 
ses.sion  of  the  consignee  to  put  an  end  to 
the  right  of  stoppage  in  transitu.  Hutchin- 
son, Carriers,  i  769.  When  Frledlander  re- 
ceived a  notice  that  the  seed  had  arrived, 
and  wrote  the  agent  of  the  railway  company 
that  he  wanted  the  agent  to  deliver  the  goods 
to  Miyamoto,  there  was  a  constructive  de- 
livery of  the  goods  to  Frledlander,  and  the 
railway  company  had  performed  its  contract 
of  carriage.    Whether  the  railway  company 


or  the  agent  was  made  the  agent  of  the  con- 
signee would  not  matter;'  the  duty  of  the 
carrier  had  been  met  by  the  railway  com- 
pany .^  Halff  V.  Allyn,  60  Tex.  278;  ElUott  on 
Bailroads,  |  1643. 

The  right  of  stoppage  in  transltn  had  un- 
doubtedly been  lost  when  the  seed  were  de- 
livered to  Dawson,  and  Frledlander  or  Miya- 
moto was  the  only  person  who  could  copi- 
plain  about  the  seed  being  delivered  to  Daw- 
son. The  railway  company,  or  Lehman,  its 
agent,  may  have  acted  in  bad  faith  towards 
Frledlander  In  delivering  the  seed  to  Daw- 
son, but  that  Is  a  matter  between  them,  with 
which  appellees  have  no  concern.  If  Frled- 
lander himself  or  Miyamoto  had  carried  the 
seed  off,  appellees  would  have  had  no  cause 
of  complaint,  and,  when  they  were  delivered 
to  Dawson,  who  claimed  to  have  authority 
from  Miyamoto  to  receive  tbem,  no  one  but 
the  consignee  or  Miyamoto  would  have  tlie 
right  or  authority  to  object  to  the  delivery 
to  the  person  who  received  the  seed.  Appel- 
lees' right  of  action  against  the  carrier  ceas- 
ed the  very  moment  that  the  latter  agreed  to 
hold  the  seed  for  the  consignee.  The  title 
to  the  property  passed  to  Frledlander  when 
it  was  shipped  from  Dallas,  subject  to  the 
right  of  stoppage  in  transitu,  and,  when  that 
right  was  lost,  appellees'  cause  of  action 
against  the  carrier  was  lost  Oreif  v.  Sellg- 
man,  82  S.  W.  533. 

The  notification  of  Frledlander  that  the 
seed  had  arrived  was  a  delivery  to  him,  and 
aU  right  that  appellees  may  have  had  to  stop 
the  goods  was  lost  Railway  v.  Somerville, 
104  S.  W.  1072. 

The  evidence  of  an  order  being  given  by 
Miyamoto  for  the  seed  may  not  have  been  the 
best  although  the  statement  of  facts  does 
not  show  that  the  order  waa  in  writing,  as 
stated  in  the  bill  of  exceptions,  yet  it  would 
be  a  matter  of  no  consequence,  because  the 
seed  had  been  delivered  to  the  consignee,  and 
it  did  not  matter  whether  Miyamoto  gave  the 
order  or  not,  so  far  as  appellees  were  con- 
cerned. 

The  judgment  Is  reversed,  and  Judgment 
here  rendered  that  appellees  take  nothing  by 
their  suit  and  pay  all  costs  in  this  behalf 
expended. 


LEVENTHAL  v.  HOLLAMON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  25,  1914.) 

1.  Sales  ({  52*)— Existenok  or  Oontbaoi>— 

SOFFICIENCT  OF  EVIDENCE. 

In  an  action  for  the  price  of  a  car  load  of 
watermelons,  evidence  held  sufficient  to  warrant 
a  finding  that  the  defendant  agreed  to  purchase 
the  melons  from  the  plaintiff's  assignor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  §§  118-144,  1045 ;    Dec.  Dig.  {  62.*] 

2.  Sales  (i  340*)— Reocediks  of  Selleb. 

Where  the  buyer  of  a  car  load  of  melons 
refused  to  accept  them  upon  delivery,  the  seller 
could  consider  them  as  the  property  of  the  buy- 
er, and  sue  for  the  price,  or  could  foreclose  bis 
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vendor's  lien,  and  sue  the  seller  for  the  differ- 
ence, or  could  treat  the  property  as  bis  own, 
and  sae  for  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  927-942;    Dec.  Die.  f  340.*] 

8.  Justices  of  the  Peace  (Jf  73,  74*)— Pbo- 
CBDURE— Change  o»  "Vkntjb— Application. 
A  plea  of  the  privilege  of  the  defendant,  in 
an  action  before  a  justice  of  the .  peace,  to  be 
sued  in  the  county  of  his  residence,  which  did 
not  show  the  precinct  in  the  county  in  which 
he  resided,  so  that  the  cause  might  be  trans- 
ferred to  the  proper  justice  court,  was  insuffi- 
cient 

[E^  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  236-242 ;  Dec.  Dig.  §| 
73,  74.*] 

4.  JUBTICKS    OF    THE    PEACE    (§    161*)— PBOCE- 

DnHE— Change  of  Venue— Waiveb. 

A  defendant,  in  an  action  before  a  justice 
of  the  peace,  who  filed  no  plea  of  privilege  until 
after  judgment  had  been  rendered  against  him, 
and  he  had  appealed  to  the  county  court,  waiv- 
ed bis  right  to  be  tried  in  the  county  of  bis 
residence. 

[Ed.  Note.— For  other' cases,  see  Justices  oi 
the  Peace,  Cent  Dig.  H  592-599,  601,  602,  604; 
Dec.  Dig.  I  161.»] 

5.  Costs  (M  169,  172*)— Allowance  of.  At- 
tobnet's  fees— Pebsonal  Expenses. 

An  allegation  that  a  claim  was  fraudu- 
lently assigned  to  give  jurisdiction  over  the  ac- 
tion, in  a  county  where  the  defendant  did  not 
reside,  is  not  sufficient  to  authorize  an  allow- 
ance to  the  defendant  of  attorney  s  fees  or  of 
expenses  in  attending  the  trial. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  8|  652,  653,  657.  658,  663,  665-687,  759; 
Dec.  Dig.  H  ie»,  172.*] 

6.  Depositions    (§    61*)  —   Suppression  — 
Gbounds— Absence  of  Attobnet. 

A  deposition  will  not  be  suppressed  because 
eonnsel  for  the  adverse  party  was  not  present 
at  the  taking  of  the  deposition,  where  it  does 
not  appear  that  any  barm  thereby  resulted  to 
such  party,  and  especially  if  counsel  for  the 
other  i>arty  was  not  present  either. 

[Ed.  Note.— For  other  cases,  see  DeposltloDS, 
Cent  Dig.  J  128;    Dec.  DigTj  61.*] 

7.  Depositions    (J    83*)  —  Suppbession  — 
Gbounds— Disobedience  to  Subpcena. 

The  fact  that  the  plaintiff,  who  was  sub- 
poenaed by  the  defendant,  disobeyed  the  sub- 
pcena is  not  sufficient  ground  for  the  suppres- 
sion of  his  deposition,  where  no  attachment  was 
requested. 

[Ed.  Note.— For  other  cases,  see  Depositi(mt, 
Cent  Dig.  ${  219-226 ;  Dec.  Dig.  §  83.*] 

Appeal  from  Guadalupe  County  Court; 
J.  M.  Woods,  Judge. 

Action  by  George  B.  Hollamou  against  H. 
Leventhal  and  Abe  Freeman.  From  a  judg- 
ment in  the  county  court,  on  appeal  from  a 
justice  of  the  peace,  for  the  plaintiff  against 
both  defendants,  and  for  the  defendant  Free- 
man against  the  defendant  Leventhal,  the  de- 
fendant Leventhal  appeals.    AfiSrmed. 

Jas.  A.  Harley,  of  Seguin,  for  appellant 
J.  B.  Dlbrell,  of  Seguin,  for  appellees. 


CARL,  J.  George  B.  Hollamon  brought 
this  suit  against  H.  Leventhal  and  Abe  Free- 
man, claiming  $175  on  an  account  for  a  car 
load  of  watermelons  shipped  by  Freeman  to 


appellant,.  leventhal,  and  the  aceoTint  having 
been  assigned  tio  Hollamon  by  Freeman,  and 
payment  thereof  guaranteed.  .The  suit  was 
originally  In  the  justice's  court,  whence  it 
was  appealed  to  the  county  court  of  Guada- 
lupe county,  and  there  again  judgment  was 
for  Hollamon  against  Freeman  for  $175,  and 
In  favor  of  Freeman  against  Leventha't  for 
$127,  Interest  and  costa  In  the  county  cotirt 
Leventhal  pleaded  his  piivilege  to  be  sued  In 
Dallas  county,  where  he  resides,  and  alleged 
collusion  and  fraud  between  Freeman  and 
Hollamon  for  the  purpose  of  conferring  jurist 
diction  on  the  county  court  of  Guadalupe 
county.  Freeman  assumed  the  burden  of  the 
litigation  In  both  the  lower  courts  on  be- 
half of  the  plaintiff,  and  made  the  fight,  al- 
though Hollamon  was  nominally  the  plaintUt, 
and  excepted  to  Leventhal's  plea  in  abate- 
ment and  allegations  as  to  fraud  and  con; 
spiracy,  which  the  court  sustained. 

[1]  It  is  contended  that  no  contract  to 
buy  the  melons  is  shown;  that  the  minds 
did  not  meet  In  an  agreement  Joe  Novlch 
testified  that  on  July  4, 1912,  on  his  way  from 
the  post  ofiSce  in  Dallas  he  went  Into  appel- 
lant's place  of  business  for  refreshments,  and 
Leventhal,  whom  he  had  previously  introduc- 
ed to  appellee  Freeman,  asked  witness  to  get 
in  communication  with  Freeman  and  order  a 
car  of  melons  to  be  of  the  average  size,  not 
less  than  25  pounds  each,  for  which  he  agreed 
to  pay  $175,  f.  o.  b.  Dallas ;  that  on  the  same 
day,  and  soon  after  such  request,  witness 
did  get  In  communication  with  Freeman  and 
told  him  of  the  order,  and  Freeman  accept- 
ed. Freeman  confirmed  the  sale  by  letter  to 
Leventhal  the  same  day.  And  later  Leven- 
thal called  up  Novlch  and  asked  whether 
the  melons  bad  been  shipped.  There  was  suf- 
ficient evidence  upon  which  the  jury  could 
oase  Its  finding  that  there  was  such  a  con- 
tract 

[2]  Freeman  shipped  the  car  of  melons  to 
appellant  at  Dallas,  and  he  examined  them, 
and  said  they  were  not  sound,  as  ordered, 
and  refused  them ;  whereupon  Freeman  sold 
them  for  $48  after  some  days. 

If  appellant  ordered  the  melons  as  claimed, 
and  refused  to  accept  them  upon  arrival. 
Freeman  had  the  choice  of  three  remedies: 
(1)  He  could  hold  the  property  as  the  prop- 
erty of  Leventhal,  and  sue  for  the  price ;  (2) 
he  could  foreclose  bis  vendor's  Hen  upon  the 
property  by  a  fair  sale  of  It,  and  sue  Leven- 
'thai  for  the  difference ;  (3)  or  he  could  treat 
the  property  as  his  own  after  the  vendee's 
refusal,  and  sue  for  damages.  Welden  v. 
Texas  Continental  Meat  Co.,  65  Tex.  489; 
Waples  V.  Overaker,  77  Tex.  7,  13  S.  W.  627, 
19  Am.  St  Rep.  727;  Avant  v.  Watson,  57 
Tex.  Civ.  App.  304, 122  S.  W.  586 ;  Woldert  v. 
Arledge,  4  Tex.  Qv.  App.  692,  23  S.  W. 
1052 ;  Sour  Lake  Townsite  Co.  et  al.  v.  Duet- 
ser  Fur.  Co.,  39  Tex.  Civ.  App.  86,  94  S.  W. 
188. 

[3,4]  The  plea  of  privilege  Was  raised  for 
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tlie  first  time  In  the  Qounty  court,  on  appeal, 
and  the  conrt  did  not  err  in  snstainisg  ex- 
ceptions to  it 

When  a  pl6a  of  privilege  la  filed  and  relied 
on  as  to  Jurisdiction,  the  one  seeking  to 
avail  himself  of  that  plea  most  give  the  oth- 
er party  a  better  writ  He  mnst  show  ex- 
actly where  the  projper  Jorisdiction  Is,  so  that 
the  venue  may  be  correctly  laid.  This  cause 
originated  In  the  justice's  court  of  Guada- 
lupe county,  from  which  it  was  appealed  to 
the  county  court.  In  fkict  the  amount  in- 
volved indicates  that  the  Justice's  court  has 
exdusive  original  Jurisdiction,  and  the  coun- 
ty court  could  only  acquire  Jurisdiction  on 
appeal.  The  plea  of  privilege  does  not  show 
in  what  Justice's  precinct  the  appellant  lives ; 
but  he  asks  that  the  case  be  transferred  to 
the  Dallas  county  conrt  from  the  county 
court  of  Ouadalupe  county  after  he  has  neg- 
lected to  file  any  plea  In  the  Justice's  conrt 
We  think  it  too  well  settled  in  Texas  that  he 
cannot  do  this  to  require  us  to  cite  authori- 
ties. After  appellant  failed  to  file  his  plea 
in  the  Justice's  court,  be  voluntarily  ap- 
pealed to  the  county  court  of  Guadalupe 
county,  the  same  court  which  he  now  says 
bad  no  Jurisdiction.  If  he  bad,  in  due  time, 
filed  his  plea  of  privilege  in  the  Justice's 
court,  and  had  not  waived  same,  it  follows 
that  he  could  urge  the  same  plea  in  the  coun- 
ty court  But  even  then,  if  the  county  court 
should  find  that  the  plea  should  have  been 
sustained  had  it  been  filed  in  the  Justice's 
court,  the  case  would  go  to  the  proper  Jus- 
tice's court  in  Dallas  county,'  the  name  of 
which  appellant  has  failed  to  furnish, 
tnietefore  his  contention  cannot  be  sustained, 
first,  because  his  plea  did  not  show  the  court 
that  rightfully  bad  Jurisdiction,  and,  second, 
because  he  waived  the  right  to  sucti  plea  by 
not  filing  same  in  the  Justice's  court  Kar- 
ner  v.  Ross,  4S  Tex.  Civ.  App.  642,  95  S.  W. 
46;  Hall  v.  Howell,  66  S.  W.  661;  Watson 
V.  Baker,  67  Tex.  48,  2  S.  W.  876;  Floyd  v. 
Gibbf,  84  S.  W.  164. 

[I]  Nor  did  the  court  err  in  sustaining  ex- 
ceptions urged  by  appellee  Freeman  to  Leven- 
thal's  claim  for  attorney's  fees.  An  allega- 
tion that  the  claim  was  fraudulently  trans- 
ferred for  the  purpose  of  giving  Jurisdiction 
to  the  conrt  where  the  cause  is  sued  on  Is 
not  sufiScient  to  enable  appellant  to  recover 
attorney's  fees.  And  the  same  would  apply  to 
the  Items  of  personal  expense  in  attending  the 
trial  sued  for  in  the  cross-action.  Mutual 
Life  Ins.  Co.  v.  Hargus,  99  S.  W.  680 ;  Salado 
College  V.  Davis,  47  Tex.  131;  Strauss  v. 
Dundon,  27  S.  W.  603;  TunstaU  v.  CUfton, 
49  &  W.  246. 

[I]  Appellant  contends  that  the  deposition 
of  George  B.  Hollamon  should  have  been  sup- 
pressed, because  his  attorney  was  not  permit- 
ted to  be' present  cind  because  HoUamon  re- 
freshed his  memory  in  giving  same  from  some 
kind  of  paper  which  he  had.    It  Is  made  to 


appear  that  this  paper  merely  had  some  dates 
on  it  etc.  It  is  not  shown  that  any  injury 
resulted  from  the  fact  that  appellant's  coun- 
sel was  not  present,  especially  since  the  other 
attorneys  were  hot  present  In  fact  It  Is  not 
shown  how  any  harm  was  done,  or  that  it 
would  have  been  dltTerent  had  counsel  for  ap- 
pellant been  there.  The  assignments  raising 
this  matter  are  overruled. 

[7]  Complaint  la  made  that  the  court  erred 
In  refusing  to  suppress  Hollamon's  deposi- 
tion, because  appellant  had  subpoenaed  him 
as  a  witness,  paid  him  $1,  and  he  refused  to 
attend  court  This  Is  not  cause  for  suppress- 
ing a  deposition.  The  court,  on  application 
would  have  Issued  an  attachment  for  Holla- 
mon, and  he  would  then  have  come.  This 
was  not  requested;  but  instead,  the  deposi- 
tion is  sought  to  be  quashed. 

We  have  examined  the  other  assignments, 
and,  finding  them  without  merit,  overrule 
them  all. 

Judgment  affirmed. 


TEXAS   POWER   &   LIGHT   CO.   T.   BIRD 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Feb.  4,  1914.     Rehearing  Denied 

March  18,  1914.) 

1.  Appeal  and   Ebbob  (|  1066*)— Bivikw— 
Habmuess  Ebbob. 

The  submission  of  an  issue  not  raised  by 
the  pleadinga^  where  there  is  evidence  as  to  such 
issue  which  might  reasonably  have  influenced 
the  jury,  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;    Dee.  Dig.  f  1066.*] 

2.  Mabtxb  and  Sebvaht  ({{  101,  102*)— In- 
jUBixs  TO  SxBVANT— Duty  op  Masteb. 

It  is  the  duty  of  an  employer,  not  only  to 
use  ordinary  care  to  famish  a  reasonably  safe 
place  for  his  employe  in  which  to  work,  bat  to 
use  reasonable  care  to  main^**"  the  place  of 
work  in  such  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  136,  171,  174,  178-184, 
192;  Dec.  Dig.  {§  101, 102.*] 

8.  BIastbs  and  Sebvant  (i  291*)— Injubies 

TO  SBBVAHT— iNSTBUOnONS— Appuoabiutt 

TO  Pleadings— "Maintain." 

In  an  action  for  the  wrongful  death  of  a 
servant,  killed  by  an  explosion  of  steam  pipes, 
the  petition,  after  alleging  that  the  pipes  were 
old,  worn,  and  weakened,  averred  that  the  mas- 
ter was  negligent  in  not  maintaining  the  pipes 
In  proper  condition,  and  in  failing  to  repair  or 
replace  worn  parts,  which,  in  the  exercise  of 
proper  care,  should  have  been  done.  Beld  that 
as  the  expression  "maintain"  means  to  keep  in 
proper  condition,  the  petition  charged  that  the 
master  was  negligent  in  falling  to  keep  the  place 
of  work  in  proi>er  condition,  and  hence,  as  the 
necessity  of  repairs  could  omy  have  been  ascer- 
tained by  inspection,  the  petition  was  broad 
enough  to  antborize  an  Instruction  on  the  mas- 
ter's negligence  in  failing  to  inspect  the  pipes 
to  ascertain  the  needed  repairs. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }|  1133,  1184,  1136-1146 ; 
Dec.  Dig.  f  291.* 

For  other  definitiona,  see  Words  and  Phrases, 
vol.  5,  pp.  4277-4281 ;  voL  8,  p.  7712.] 
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4.  Apfbal  akd  Ebbob  (i  882*)— InvxoD  BIb- 

BOB— INSTBUCTIOMS. 

In  an  action  for  the  death  ot  a  servant, 
killed  by  an  explosion  of  steam  pipes,  where 
the  jury  was  instructed  at  the  request  of  de- 
fendant that,  if  there  were  latent  defects  in  the 
appliances  furnished  which  were  not  known,  and 
could  not  have  been  discovered  by  ordinary  care, 
then  it  was  not  liable,  defendant  could  not  com- 
plain of  a  charge  that  It  was  liable  if  it  failed 
to  use  ordinary  care  in  making  tests  to  discover 
defects,  even  though  the  charge  was  without 
■npport  in  the  pleadings;  it  being  in  explana- 
tion of  the  one  requested  by  defendant. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Ertoi^  Cent.  Dig.  H  3691-3610;  Dec.  Dig.  { 
882.*] 

6.  Tbiai.  (S  1M*)— InsTBUonoitB— Wuqht  oi 

EVIDBMCE. 

A  chaise,  in  an  action  for  the  death  of  a 
■ervant,  killed  by  an  explosion  of  steam  pipes, 
that,  if  the  pipes  were  defective,  and  if  the  con- 
dition could  have  been  discovered  by  certain 
tests,  and  defendant  failed  to  make  such  tests, 
and  such  failure  was  not  the  exercise  of  ordi- 
nary care,  then  defendant  was  guilty  of  negli- 
gence, was  not  erroneous  as  on  the  weight  of  the 
evidence. 

[IkL  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  413,  436.  43»-441,  446-454;  456-466; 
Dec.  Dig.  i  194.'] 

6.  Evidence  (t  91*)— Bubden  of  Pboof. 

A  party  alleging  a  fact  has  the  burden  of 
proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  113;   Dec.  Dig.  f  91.*] 

7.  Mastkb  and  Sbbvant  (f  265*)— AonoRS— 
BuBDEN  of  Pboof— Oonibibutobt  Negu- 

OENCE. 

In  an  action  for  the  wrongful  death  of  a 
servant,  where  defendant  pleaded  contributory 
negligence,  the  fact  that  some  of  the  evidence  of 
contributory  negligence  was  introduced  by  plain- 
tiffs -did  not  alter  the  rule  casting  the  burden 
of  proof  on  defendant;  a  plaintiff  having  the 
burden  of  proving  his  freedom  from  contribu- 
tory ne^genoe  only  when  the  facts  pleaded 
show  his  contributory  negligence,  and  he  alleges 
others  to  exonerate  him. 

[£!d.  Note.— For  other  cases,  see  Ifaster  and 
Servant  Cant  Dig.  H  877-908,  966;  Dm:.  Dig. 
i  266.*I 
B.  T^IAI.  (f  256*)— iNBTBuonons— Rbqxiest. 

Unless  specially  requested,  the  court  need 
not  charge  Uie  jury  to  look  to  the  evidence  of 
plaintiffs,  as  wdl  as  defendant,  in  determining 
whether  the  contributory  negligence  of  a  de- 
ceased servant,  for  whose  death  the  action  is 
brought,  has  been  established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  627-641 ;  Dec.  Dig.  i  256.*] 

8.  Tbial  (I  296*)— iNSTBtrcTioNs— Bbbob. 

In  an  action  for  the  wrongful  death  of  a 
servant,  the  failure  of  the  court  to  charge  that 
in  determining  whether  deceased  was  guUtjr  of 
oontribntoiy  negligence,  the  jury  should  consider 
the  evidence  of  plaintiffs  as  well  as  that  of  de- 
fendant was  not  error,  where  the  court  sum- 
marized the  act*  which  defendant  claimed  show- 
ed ooBttlbntory  negligence,  and  charged  that 
if  deceased  was  gnilty  of  contributory  negligence 
by  reason  of  sndi  acts,  they  should  find  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfc.^ij  706-718,  716,  716,  TLB;    Dea  Dig.  | 

10.  Witnesses  (i  268*)— CBoss-EzAianATiOH 
—Scope. 

In  an  action  for  the  wrongful  death  of  a 
servant,  killed  by  an  explosion  of  steam  pipes, 
where  defendant  contended  that  the  pipes  were 


not  defective,  and  plaintiffs  claimed  that  rust 
spots  and  sand  holes,  appearing  on  the  broken 
edges  of  the  pipes,  existed  prior  to  the  explo- 
sion, it  was  proper  cross-examination  of  defend- 
ant's chief  engineer  to  question  him  as  to  what 
was  done  with  the  pipes  after  the  explosion, 
and  his  answer,  that  they  were  taken  in  charge 
by  the  boiler  insurance  company,  could  not  be 
complained  of  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-948,  969;    Dec.  Dig.  f  268.*] 

11.  Appeal  and  Ebbob  (|  1061*)— Review- 
Habiclbsb  Ebbob. 

In  an  action  for  the  death  of  a  servant, 
killed  by  an  explosion  of  steam  pipes,  the  erro- 
neous admission  of  evidence  that  it  was  the 
general  custom  in  power  plants  to  examine  such 
pipes  was  harmless,  whera  defendant  proved 
that  it  was  its  custom  to  inspect  such  pipes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  4161-4178;    Dec  Dig.  { 

12.  Evidence  (|  589*)— Opinion  Evidence— 

ExpEBT  TkSTIMONT. 

In  an  action  for  the  death  of  a  servant, 
killed  by  an  explosion  of  a  "T"  joint  in  a  steam 
pipe,  a  witness  who  was  not  an  expert  as  to  the 
tensile  strength  of  iron  was  competent  to  testi- 
fy, from  his  observation  and  experience  with 
anch  joints,  as  to  the  comparative  safety  of  one 
fastened  with  bolts  and  one  screwed  into  the 
main  pipe. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  li  2349-2362;  Dec.  Dig.  J  689.*] 

13.  Death  ({  67*)— Actions— Daicaoes— Ele- 
ments. 

In  an  action  toe  the  wrongful  death  of  a 
father,  where  the  petition  merely  alleged  the  mi- 
nority of  the  children,  and  that  deceased  used 
his  wages  in  their  support  the  jury,  in  assess- 
ing the  damages,  might  take  into  consideration 
the  value  to  the  children  of  the  father's  mental 
and  moral  training,  although  there  was  no  evi- 
dence as  to  the  training  he  was  capable  of  giving 
or  had  given. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  74;  Dec.  Dig.  S  67.*] 

14.  Masteb  and  Sebvant  (||  286,  288,  289*)— 
INJUBIES  TO  Sebvant— Actions— Evidence. 

In  an  action  for  the  wrongful  death  of  a 
servant,  the  questions  of  defendant's  negligence 
and  of  the  servant's  freedom  from  assumption 
of  risk  and  contributory  negligence  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant.  Cent  Dig.  M  lOOOooe,  1008,  1010- 
1015,  1017-1033,  l(fi6-1042,  1044,  1046-1060, 
1068-1090,  1092-1182;  Dec.  Dig.  {{  286,  288, 
289.*] 

Error  to  District  Court,  McLennan  Coun- 
ty;  Tom  L.  McCullough.  Judge. 

Action  by  Mrs.  Rutb  Bird  and  otbers 
against  the  Texas  Power  &  Light  Company. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Affirmed. 

Neff  &  Taylor,  of  -Waco,  for  plainttfl  in  er- 
ror. R.  H.  Kingsbury  and  E.  J.  Clark,  both 
of  Waco,  for  defendants  in  error. 

Findings  of  Fact 

JENKINS,  J.  On  August  21,  1912,  and 
prior  thereto,  plaiiftiff  in  error  was  engaged 
in  the  electric  light  business  in  Waco,  Tex. 
George  Bird  was  in  its  employ  as  night  fire- 
man. There  were  six  boilers  in  the  boiler 
room.    There  was  a  main  pipe  running  across 
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the  boiler  room,  with  which  each  of  the  boil- 
ers was  connected  by  a  pipe  line,  through 
which  the  steam  from  the  boilers  entered 
the  main  pipe,  and  was  carried  thence  Into 
the  engine  room.  About  7  O'clock  p.  m.  on 
said  date  an  explosion  occurred  in  the  pipe 
line  leading  from  boiler  No.  4,  scalding  Geo. 
Bird,  from  the  efTects  of  wliich  he  died.  Said 
pipe  line  was  connected  with  the  main  line 
by  a  "T,"  which  is  a  pipe  in  the  shape  of  the 
letter  T,  and  used  to  connect  three  separate 
pipes.  Between  the  "T"  and  the  main  line, 
and  only  a  few  inches  from  the  "T,"  was  an 
automatic  valve,  the  purpose  of  which  was 
to  regulate  the  flow  of  steam  from  the  boil- 
er into  the  main  pipe.  When  the  steam  in 
the  boiler  reached  a  pressure  greater  than  in 
the  main  pipe,  the  valve  opened  and  allow- 
ed the  steam  to  pass  over  into  the  main 
through  the  "T,"  and  would  close  automati- 
cally when  the  pressure  was  less  in  the  boil- 
er than  In  the  main.  There  was  a  screw  on 
the  pipe,  which,  when  screwed  down,  pre- 
vented the  valve  from  opening.  Oil  was 
used  as  fuel,  and  the  fire  could  be  started  or 
extinguished  by  turning  the  oil  on  or  off. 
If  the  valve  was  working  automatically  when 
the  temperature  of  the  steam  in  the  boiler 
reached  a  sufficiently  high  point,  it  pressed 
through  the  connecting  pipe  line  into  the 
main  line.  This  was  called  cutting  a  boUer 
in.  When  the  fire  was  extinguished,  and 
the  temperature  of  the  steam  in  the  boUer 
became  less  than  that  In  the  main,  the  valve 
closed.  This  was  called  cutting  the  boiler 
out.  A  boiler  could  also  be  cut  in  or  out 
by  means  of  the  screw  above  mentioned.  It 
was  the  duty  of  the  fireman  to  cut  boilers 
in  and  out  as  they  were  needed.  A  great- 
er number  of  boilers  were  used  at  night  than 
in  the  daytime  on  account  of  the  electric 
lights.  On  the  morning  before  the  explosion 
George  Bird,  upon  leaving,  cut  boiler  No.  4 
out  by  means  of  the  screw.  This  was  done 
on  account  of  a  leak  in  the  pipe  which  does 
not  appear  to  have  had  any  connection  with 
the  explosion.  Boiler  No.  4  was  fired  by  the 
day  fireman  before  Bird  returned  to  work, 
and  was  cut  out  when  the  steam  in  the  boil- 
er reached  140  pounds.  The  steam  pres- 
sure in  the  main  at  the  time  of  the  explosion 
was  150  pounds.  The  steam  pressure  In  boil- 
er No.  4  a  few  minutes  after  the  explosion 
was  150  pounds.  The  explosion  occurred  a 
few  minutes  after  Bird  returned  to  work. 
No  one  knows  where  he  was  or  what  he  was 
doing  at  the  time  of  the  explosion.  He  was 
a  competent  and  experienced  fireman.  It  is 
uncertain  whether  or  not  the  fire  was  ex- 
tinguished in  boiler  No.  4  at  the  time  of  the 
explosion.  There  is  no  positive  evidence  as 
to  the  cause  of  the  explosion.  The  evi- 
dence might  support  a  finding  that  it  was 
caused  by  Bird's  turning  the  steam  in  from 
boiler  No.  4  suddenly  by  means  of  the  screw 
after  it  had  reached  a  high  pressure  in  the 
boiler,  though  we  think  the  preponderance 
is  against  this  theory.    It  might  have  been 


caused  by  the  automatic  valve  failing  to 
work.  It  might  have  been  caused  by  water 
hammer  In  the  main  line,  occasioned  by  its 
not  being  properly  braced,  or  it  might  have 
been  caused  by  inherent  defects  in  the  nutr 
terial  out  of  which  the  "T"  was  made,  cauB- 
ing  it  to  leak  into  sand  pits  and  rust,  and 
thereby  become  weak.  By  saying  what 
"might"  have  caused  the  explosion,  we  mean 
that  there  was  evidence  tending  to  support 
each  of  these  theories. 

There  Is  no  evidence  in  support  of  assumed 
risk  or  contributory  negligence  of  George 
Bird,  except  upon  the  theory  that  the  ex- 
plosion was  caused  by  his  negligence  in  cut- 
ting in  boiler  No.  4.  This  theory  was  sub- 
mitted to  the  Jury,  and  they  found  against  It 
The  evidence  Justifies  their  finding  in  this 
regard.  The  evidence  is  sufficient  to  sustain 
the  finding  of  the  Jury  that  the  explosion  was 
caused  by  the  negligence  of  plaintiff  In  er- 
ror, and  that  such  negligence  was  the  proxi- 
mate cause  of  Bird's  death. 

There  was  a  verdict  and  Judgment  for 
defendants  in  error,  which  apportioned  the 
damages  among  the  wife  and  children  of  de- 
ceased. No  complaint  is  made  as  to  the 
amount  of  the  verdict  and  Judgment 

Opinion. 

Plalntlfr  in  error  assigns  error  on  a  special 
charge  given  at  the  Instance  of  defendants 
In  error  as  follows:  "If  you  believe  from 
the  evidence  that  the  T*  in  question  was  de- 
fective and  dangerous  in  its  use,  and  yon 
further  believe  that  such  condition  of.  said 
T*  could  have  been  discovered  by  the  use  of 
certain  tests,  and  you  also  find  that  the  de- 
fendant failed  to  use  such  tests,  and  that 
such  failure  on  the  part  of  the  defendant  was 
not  the  exercise  of  ordinary  care,  then  yon 
are  instructed  that  the  defendant  if  you  so 
find,  was  guilty  of  negligence." 

[1]  PlalntifF  in  error  contends  that  the  giv- 
ing of  this  charge  was  error,  for  the  reason 
that  the  failure  to  make  tests  to  ascertain 
the  condition  of  the  machinery  was  not  al- 
leged as  a  ground  of  negligence.  It  is  true 
that  the  submission  of  an  issue  not  raised  by 
the  pleading,  when  there  is  evidence  as  to 
such  issue  which  might  reasonably  have  in- 
fluenced the  Jury,  is  reversible  error.  There 
was  evidence  to  the  effect  that  the  defects, 
if  any,  might  have  been  discovered  by  mak- 
ing certain  tests,  known  as  the  hammer  test 
and  the  water  test  Neither  of  these  tests 
were  made.  This  evidence  might  reasonably 
have  influenced  the  Jury  in  finding  against 
plaintiff  in  error  on  the  issue  of  negligence. 
It  remains  only  to  inquire  whether  the  peti- 
tion was  sufficient  In  the  absence  of  a  spe- 
cial exception,  to  raise  the  issue  as  to  the 
failure  of  plalntifT  in  error  to  make  these 
tests.  • 

[2,  3]  The  petition,  after  alleging  that  the 
lines  and  connections,  including  the  "T," 
were  old,  worn,  end  weakened,  averred  that 
plaintiff  in  error  ^as  guilty  of  negligence 
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"in  not  maintaining  said  lines  or  piping,  and 
all  connections  appei'taiulug  thereto,  in  prop- 
er condition,  and  in  not  repairing  or  replacing 
old  and  worn  out  parts  thereof,  •  •  • 
which,  in  ttie  exercise  of  proper  care,  •  •  • 
Bhoald  have  been  done." 

It  Is  the  duty  of  an  employer,  not  only  to 
nse  ordinary  care  to  fncnish  a  reasonably 
safe  place  for  his  employe  in  which  to  work 
as  originally  furnished,  but  also  to  use  rea- 
sonable care  to  maintain  the  same  in  such 
condition.  This,  it  is  alleged,  the  plaintiff 
In  error  did  not  do,  and,  in  attempting  to 
make  proof  of  this  allegation,  it  was  shown, 
without  objection,  that  certain  tests,  known 
as  the  hammer  test  and  the  water  test,  would 
probably  have  enabled  the  plaintiff  in  error 
to  discover  the  defects,  if  any,  In  the  "T." 
To  "maintain"  means  to  keep  in  proper  con- 
dition; the  duty  to  maintain  requires  the 
making  of  such  necessary  repairs  as  were 
known  to  bo  requisite  to  the  safety  of  em- 
ployes, or  that  could  have  been  known  to  the 
employer  by  the  exercise  of  ordinary  care. 
The  evldcnoe  showed  that  such  ordinary  care 
required  inspection;  the  jury  might  well 
have  found  from  the  evidence  that  such  In- 
spection, to  meet  the  demands  of  ordinary 
care,  required  the  use  of  the  hammer  test 
or  the  water  test,  or  both.  The  plaintiff  In 
error  evidently  understood  that  the  allega- 
tion of  failure  to  maintain  included  the  al- 
legation of  failure  to  inspect,  as  is  shown 
by  its  answer,  wherein  it  alleges  that,  "if 
it  failed  to  use  ordinary  care  in  inspecting 
its  machinery,  •  •  *  George  Bird  knew 
of  such  failure,  and  the  danger  incident 
thereto." 

We  are  of  the  opinion  that  the  allegation 
of  failure  to  maintain  the  pipe  lines  and 
connections  in  prcqiier  condition  includes,  by 
fair  implication,  a  failure  to  make  whatever 
tests  were  reasonably  necessary  to  ascer- 
tain the  condition  thereot 

[4]  We  think  that  It  was  not  error  to  give 
the  special  charge  complained  of  for  the 
further  reason  that  it  was  in  the  nature  of 
an  explanation  of  special  charge  No.  .9,  given 
at  the  request  of  plaintiff  in  error,  from 
which  we  quote  as  follows:  "Now,  If  you 
believe  from  the  evidence  that  there  were 
any  defects  in  the  appliances  so  furnished, 
and  that  such  defects,  if  any,  were  so  latent 
that  they  could  not  have  been  known  to 
the  defendant  by  the  exercise  of  ordinary 
care,  and  the  defendant  did  not  know  there- 
of, and  could  not  have  known  thereof  by  the 
exercise  of  such  care^  the  defendant  would 
not  be  liable  for  any  Injury  resulting  in  the 
death  of  said  George  Bird."  Whether  such 
defects  would  have  been  discovered  by  or- 
dinary care  depended,  under  the  evidence 
herein,  upon  whether  or  not  they  could  have 
been  discovered  by  the  use  of  the  hammer 
or  water  tests,  or  both,  and  whether  the 
exercise  of  ordinary  care  required  such  tests 
to  be  made.  The  evidence  showed  that 
plalntifl  In  error  did  nothing  to  ascertain  the 


existence  of  such  defects,  except  to  make 
easual,  visual  inspections. 

[6]  We  do  not  think  that  this  charge  is 
upon  the  weight  of  the  evidence.  It  does 
not  Indicate  the  opinion  of  the  court  as  to 
whether  or  not  the  "T"  was  defective,  nor 
whether  such  defect,  If  any,  could  have  been 
discovered  by  the  use  of  the  tests  referred 
to,  nor  whether  the  failure  to  make  such 
tests  was  negligence.  Ail  these  are  left 
for  the  Jury  to  decide  from  the  evidence.  If 
the  jury  found  all  of  these  Issues  In  favor 
of  the  defendant  in  error,  the  negligence  of 
plaintiff  in  error  followed  as  a  matter  of  law, 
and  the  court  did  not  err  in  so  informing  the 
jury.  MUl  Co.  v.  Wright,  154  S.  W.  U71; 
Railway  Co.  v.  HaU,  138  S.  W.  435;  RaUway 
Co.  V.  Farley,  136  S.  W.  98. 

[6,  7]  The  second  assignment  is  upon  the 
following  portion  of  the  court's  charge: 
"The  burden  of  proof  is  upon  the  defendant 
to  establish  by  a  preponderance  of  evidence 
the  special  matters  of  defense  pleaded  by  it" 
The  special  matters  of  defense  pleaded  by 
plaintlCC  in  error  were  assumed  risk  and  con- 
tributory negligence.  The  contention  of 
plaintiff  in  error  is  that,  inasmuch  as  the 
evidence  of  the  plaintiff  alone  raised  thfe  is- 
sue of  assumed  risk  and  contributory  negli- 
gence, it  was  error  for  the  court  to  charge ' 
that  the  burden  of  proof  was  upon  the  de- 
fendant It  is  a  rule  of  law,  to  which,  ac- 
curately speaking,  there  is  no  exception,  that 
the  burden  of  proving  any  fact  is  upon  him 
who  alleges  it  The  burden  of  proving  the 
absence  of  contributory  negligence  may  be 
upon  the  plaintiff,  though  contributory  negli- 
gence is  not  pleaded  by  the  defendant  But 
this  Is  where  the  plaintiff  alleges  a  state  of 
facts  which,  if  not  excused,  show  in  them- 
selves that  he  is  guilty  of  contributory  neg- 
ligence, and  then  alleges  certain  other  facts 
which  exonerate  him  from  the  charge  of  con- 
tributory negligence.  Such  a  pleading  is  in 
the  nature  of  confession  and  avoidance,  and 
to  say  that  the  plaintiff  must  prove  the  ab- 
sence of  contributory  negligence  is  saying  no 
more  than  that  the  burden  is  on  him  to  prove 
his  case  as  he  has  alleged  it 

Again,  where  contributory  negligence  Is 
pleaded  by  the  defendant  and  the  evidence 
is  sufficient  to  establish  such  negligence,  as  a 
matter  of  law,  it  Is  the  duty  of  the  court  to 
instruct  the  jury  to  find  in  favor  of  such  plea, 
whether  the  evidence  came  from  the  plaintiff 
or  the  defendant  or  both.  But  the  fact  that 
some  of  the  evidence  may  have  come  from 
the  plaintiff  does  not  alter  the  rule  of  law 
that  the  burden  of  proving  contributory  neg- 
ligence rests  upon  the  defendant  RaUway 
Co.  V.  Harris,  103  Tex.  426,  427,  128  S.  W. 
897 ;  Railway  Co.  v.  Shieder,  88  Tex.  160,  80 
S.  W.  902,  28  L.  R.  A.  538. 

[1,1]  It  might  become  the  duty  of  the 
court  in  certain  cases  to  instruct  the  jury, 
when  specially  requested  so  to  do,  that  they 
should  look  to  the  evidence  of  the  plaintiff, 
as  well  as  that  of  the  defendant  in  deter- 
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mining  the  issue  of  contribntory  negligence. 
No  BuCh  request  was  made  in  this  case.  Nor 
was  there  any  apparent  necessity  for  such 
a  charge,  Inasmuch  as  the  jury  could  not 
reasonably  have  come  to  any  other  conclu- 
sion, if  they  looked  to  the  whole  charge, 
which  it  was  their'  duty  to  do.  In  other 
portions  of  the  charge  the  specific  acts  of 
George  Bird,  which  plaintiff  in  error  alleged 
constituted  contributory  negligence  and  as- 
sumed risk,  and  which  it  is  claimed  that  the 
evidence  of  defendants  in  error  tended  to 
establish,  were  submitted  to  the  Jury,  and 
they  were  told  that,  if  Geo.  Bird  was  guilty 
of  contributory  negligence,  or  assumed  the 
risks  by  reason  of  such  acts,  if  any,  to  find 
for  the  plaintiff  in  error.  Railway  Co.  t. 
Anglln,  86  S.  W.  785;  Traction  Co.  v.  Happ, 
122  S.  W.  613;  Railway  Co.  v,  Howard,  96 
Tex.  682,  75  S.  W.  806. 

[10]  The  third  and  fourth  assignments  of 
error  pertain  to  the  following  question  and 
answer  of  F.  W.  Wonderllch,  a  witness  for 
plaintiff  in  error,  upon  his  cross-examination: 
"Q.  Wliat  did  you  do  with  the  'T'  immediate- 
ly afterwards  [meaning  immediately  after  the 
explosion]?"  to  which  the  witness  answered, 
"It  was  taken  in  charge  by  the  boiler  insur- 
ance company."  To  which  question  and  an- 
swer the  plaintiff  in  error  objected,  and  mov- 
ed the  court  to  exclude  said  question  and  an- 
swer from  the  consideration  of  the  Jury. 
Which  objection  and  motion  were  overruled. 
In  this  there  was  no  error.  This  case  is  un- 
like the  cases  of  Levlnskl  v.  Cooper,  142  S. 
W.  959,  and  Fell  v.  Kimble,  164  S.  W.  1070, 
wherein  it  was  apparent  that  the  questions 
were  asked  for  the  purpose  of  getting  before 
the  Jury  the  fact  tlmt  the  defendant  had  In- 
demnity insurance.  Here  the  circumstances 
renidered  the  question  a  proper  one.  The  wit- 
ness was  the  diief  engineer  of  plaintiff  in  er- 
ror. There  was  a  sharply  contested  issue  as 
to  whether  or  not  certain  rust  spots,  and 
what  was  claimed  to  be  sand  holes,  appear- 
ing on  a  broken  edge  of  the  "T"  existed  pri- 
or to  the  explosion.  The  witness  had  testi- 
fied that  he  had  examined  the  piece  of  the 
"T"  exhibited  immediately  after  the  explo- 
sion, and  that  the  edges  at  that  time  were 
bright  and  presented  no  Indications  of  sand 
boles.  Defendants  in  error  had  the  right  to 
know  who  had  been  in  possession  of  the  frag- 
ments of  the  "T,"  in  order  that  they  might 
prove  by  such  person  or  persons,  if  they 
could,  that  the  fragments  had  been  so  kept  as 
that  they  were  not  likely  to  rust,  or  that  they 
were  rusty  when  they  came  into  the  posses- 
sion of  such  person  imuiediately  after  the 
explosion.  The  question  did  not  call  for  an 
answer  which  would  in  any  wise  connect  any 
Insurance  company  with  the  case.  The  wit- 
ness should  hare  named  the  person  to  whom 
he  delivered  the  fragments.  Instead  of  the  In- 
surance company  for  which  he  acted. 

Besides,  the  question  being  a  proper  one,  it 
is  not  probable  that  the  answer  Influenced 
the  Jury  adversely  to  plaintiff  In  error.    Sev- 


eral Jurors  were  examined  on  the  motion  for 
a  new  trial,  and  their  testimony  showed  that 
those  of  the  Jury  who  considered  this  testi- 
mony at  all  thought  It  meant  that  plaintiff 
in  error  had  insurance  on  its  boilers.  De- 
fendants In  error  were  not  suing  for  damag- 
es done  to  the  Itoiler,  and  such  insurance,  if, 
any,  would  in  no  wise  indemnify  plaintiff  in 
error  as  to  any  Judgment  that  might  be  ren- 
dered against  it  herein. 

What  is  here  said  as  to  the  testimony  of 
the  witness  Wonderllch  applies  with  greater 
force  to  the  testimony  of  the  witness  Ander^ 
son,  whose  statement  that  he  signed  a  state- 
ment "to  the  insurance  people"  was  entirely 
voluntary,  and  was  by  the  court  excluded 
from  the  Jury.  For  the  reasons  stated,  the 
third,  fourth,  and  fifth  assignments  are  over- 
ruled. 

[11]  The  seventh  assignment  of  error  is  a» 
to  the  admission  of  the  following  testimony 
of  the  witness  Cable:  "Q.  State  whether  or 
not  it  is  customary,  in  the  exercise  of  proper 
conduct  of  a  plant  of  this  kind,  where  there 
is  a  high  pressure  boiler  being  used,  to  ex- 
amine and  repair  all  the  parts  and  connec- 
tions. A.  Certainly,  it  is  the  custom."  Th» 
proposition  of  plaintiff  in  error  is  that  wheth- 
er or  not  a  specific  act  is  negligence  cannot 
be  shown  by  proof  of  the  custom  of  other 
parties  eng;aged  in  a  similar  business  as  to- 
such  act  Generally  speaking,  this  proposi- 
tion is  correct  Railway  Co.  v.  Evansich,  61 
Tex.  8;  Norwood  v.  Insurance  Co.,  13  Tex. 
av.  App.  476,  85  S.  W.  717;  Railway  Co.  v. 
Duncan,  88  Tex.  611,  32  S.  W.  878.  But  the 
error,  if  any,  was  harmless,  inasmuch  as  the 
plaintiff  in  error  proved  that  it  was  its  cus- 
tom to  examine  and  repair  all  parts  and  con- 
nections of  its  machinery. 

[12]  There  was  no  error  in  admitting  the 
testimony  of  the  witness  Smitherman  as  to- 
the  comparative  safety  of  a  "T"  fastened 
with  bolts  with  one  screwed  into  the  main 
pipe.  The  witness  was  not  an  expert  as  to 
the  tensile  strength  of  iron;  but  he  based  his 
answer  upon  his  observation  and  experience 
with  T's  of  such  character,  and  we  take  it 
that  his  answer  was  correct,  inasmuch  as 
plaintiff  in  error  could  easily  have  shown 
the  contrary,  if  such  was  the  fact  by  experts 
and  others  of  like  experience  who  testified  in 
this  case  as  to  other  matters.  No  attempt 
was  made  to  contradict  the  witness  Smith- 
erman, who  testified  that  a  "T"  put  on  with 
bolts  would  give  more  room  for  expansion 
than  one  screwed  into  the  main. 

[13]  To  our  minds,  the  eighth  assignment 
of  error  presents  a  more  serious  question 
than  any  other  In  the  case.  It  is  to  the  ef- 
fect that  the  court  erred  in  instructing  the 
Jury  that,  in  assessing  the  damages  in  behalf 
of  the  minor  children,  they  might  take  into 
consideration  "the  value,  if  any,  to  the  mi- 
nor children  of  the  care,  mental  and  moral 
training,  if  any,  of  the  deceased,  if  he  had 
lived."  We  have  been  cited  to  no  case  di- 
rectly In  point,  nor  do  we  know  of  any. 
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It  is  conceded  tbat  tbls  is  a  proper  ele- 
ment of  damages,  if  pleaded;  the  objection 
urged  is  that  no  sucli  element  of  damages 
was  alleged.  The  petition  alleges  the  minor- 
ity of  the  children,  and  that  the  deceased 
used  his  wages  in  the  support,  "maintenance, 
and  care .  of  his  wife  and  said  minor  chil- 
dren." The  evidence  showed  that  one  of  the 
children  was  nine  years  of  age,  and  the  other 
■even,  that  Mrs.  Buth  Bird  was  their  step- 
mother, who  liad  been  married  to  the  deceas- 
ed about  six  weeks  at  the  time  of  his  death, 
and  that  after  his  death  she  was  unable  to 
support  them.  The  evidence  showed  tliat  the 
deceased  was  a  competent  fireman,  and  tbat 
be  supported  his  family ;  but  there  was  no 
evidence  as  to  the  mental  or  moral  training, 
If  any,  that  he  gave  or  was  capable  of  giving 
to  his  diUdren.  In  Traction  Co.  v.  Dilwortfa, 
M  S.  W.  3S2,  the  court  said:  "In  suits  by 
minor  children  for  wrongfully  causing  the 
4eath  of  their  father,  the  damages  are  not 
limited  to  such  a  sum  as  the  father  would 
probably  have  contributed  to  them,  for  the 
loss  of  the  care,  moral  and  mental  training 
«f  their  father,  which  have  an  appreciable 
pecuniary  value,  may  be  considered  ia  esti- 
mating the  damages."  In  Railway  Co.  v.  Mc- 
Vey,  83  S.  W.  86,  the  court  said:  "The  an- 
swer of  the  appellees  to  appellant's  motion 
for  a  rehearing  tersely  and  correctly  stat^ 
the  rule  as  follows:  'The  father  owed  to  the 
children  the  duty  of  nurture,  protection,  edu- 
cation, etc,  •  •  •  and  the  legal  right  to 
the  same  entitled  them  to  have  it  considered 
as  an  element  of  damages.' "  Had  such  dam- 
ages been  alleged,  proof  that  the  deceased 
possessed  average  mentality,  character,  and 
affection  for  Iiis  children  would  have  entitled 
the  children  to  recover  for  the  loss  of  the 
training  which  the  father  might  have  given 
had  he  lived,  as  the  law  would  presume  some 
damage  from  such  loss.  Such  proof  would 
not  have  been  necessary  had  the  loss  of  men- 
tal and  moral  training  been  alleged,  for  the 
reason  that  it  should  be  presumed,  in  absence 
of  evidence  to  the  contrary,  that  the  average 
fktther  is  valuable  to  his  minor  children  in 
this  respect.  It  would  not  have  been  suscepti- 
ble of  exact  proof  by  expert  testimony,  as  the 
Jory  were  as  capable  of  estimating  such  val- 
ue as  any  witness  who  might  have  been  call- 
ed to  give  his  opinion  on  this  subject  Hence 
we  believe  that  it  was  not  necessary  to  spe- 
dflcally  allege  that  a  minor  suffered  pecuni- 
ary loss  by  reason  of  being  deprived  of  the 
mental  and  moral  training  of  its  parent,  but 
tliat  the  general  allegation  of  damages,  to- 
gether with  the  allegation,  as  in  thjs  case, 
tliat  the  deceased  father  supported  and  cared 
for  the  child,  is  sufficient 

[14]  Tlie  ninth  assignment  of  error  relates 
to  the  refusal  of  the  court  to  peremptorily 
instruct  a  verdict  for  plaintiff  in  error.  We 
overrule  this  assignment,  for  tbe  reason  that 
the  evidence  was  audi  as  to  require  the  is- 
sues of  fact,  as  to  whether  the  death  of 


George  Bird  was  proximately  caused  by  tbe 
negligence  of  the  plaintiff  in  error,  without 
having  assumed  the  risk  of  being  injured, 
and  without  having  contributed  thereto  by 
his  own  negligence,  to  be  submitted  to  tbe 
Jury. 

Finding  no  error  in  the  proceedings  of  tbe 
trial  court,  its  Judgment  is  affirmed. 

Affirmed. 


ST.  LOUIS,  B.  ft  M.  BY.  OO.  v.  GOULD. 

(Oourt  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   March  4, 1914.    Behearing  De- 
nied AprU  1,  1914.) 

1.  COXTBTS  (I  489*)— JUBISDICTION  OF  STATE 
OOUBT  —  ImTESSTATB    COHUEBCE   ACT  — LOBS 

or  Goods. 

An  action  against  an  initial  carrier  to  en- 
force liability  under  tbe  Carmack  amendment 
(Act  June  29,  1906,  c.  8691,  i  7,  para  11,  12, 
34  Stat  598  [U.  S.  Comp.  St.  Sapp.  1911,  p. 
1307]),  to  the  Interstate  Commerce  Law  (Act 
Feb.  4,  1887,  c.  104,  24  Stat.  879  [U.  S.  Comp. 
St.  1901,  p.  3164]),  for  loss  of  goods  by  a  con- 
necting carrier  is  within  tbe  jurisdiction  of  a 
state  court,  and  not  within  tbe  exclusive  juris- 
diction of  the  federal  tribunals. 

[Ed.  Note.— For  other  cases,  see  C!onrts,  Cent 
Dig.  U  1324-1330,  1333-1341,  1372-1374 ;  Dec. 
Dii.  Y489.»] 

2.  Cabbiebs  (I  185*)  —  Evidence  (|  314»)  — 
CoNNBCTiRO  Cabbiebs— Loss  of  Goods— Ev- 
idence. 

Where  the  agent  of  a  terminal  carrier  tea- 
tlfled  that  his  company  had  delivered  the  goods 
not  lost  to  plaintiff,  and  that  he  had  located  the 
loss  of  the  other  goods  on  a  certain  other  line 
of  railway,  such  evidence  was  not  hearsay,  and 
was  competent  to  show  that  tbe  company  by 
which  the  witness  was  employed  in  fact  handlra 
the  goods. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  835-850;  Dec.  Dig.  f  185;*  Ev- 
idence, Cent.  Dig.  g|  1168-1173;  Dec  Dig.  { 
814.*] 

8.  Cabbiebs  ({  177*)— Connegtino  Cabbiebs 
—Loss  or  Goons  —  Intebstatb  Commeboe 
Law. 

In  an  action  against  the  initial  carrier  un- 
der Carmack  amendment  (Act  June  29,  1906, 
c  3591,  i  7,  pars.  11,  12,  34  Stat.  593  [U.  S. 
Comp.  St.  Supp.  1911,  p.  1307])  of  the  Inter- 
aUte  (Commerce  Law  (Act  Feb.  4,  1887,  c.  104, 
24  Stat.  379  [U.  S.  (Jomp.  St.  1901,  p.  8154]) 
for  loss  of  goods,  it  is  immaterial  where  the  loss 
occurred. 

[£!d.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  775-789,  791-4o3;  Dec.  Dig.  $ 
177.*] 

4.  Cabbiebs  (S  185*)— GoNiraoxiNO  Cabbiebs 
—Loss  or  Goons— Shipfing  Contbaot— Al- 

TEBATION. 

In  an  action  against  an  initial  carrier  for 
loss  of  goods,  plaintiff  was  entitled  to  testify 
tliat  certain  notations  appearing  on  a  copy  of 
the  shipping  contract  had  been  written  there«n 
after  she  signed  the  original. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  885-850 ;   Dec.  Dig.  |  186.*] 

5.  Cabbiebs  (|  185*)— Connbotino  Cabbiebs— 
Loss  OF  Goods — valtje. 

In  an  action  against  an  initial  carrier  for 
loss  of  goods,  there  being  no  valuation  in  the 
shipping  contract,  plaintiff  was  entitled  to  prove 
their  value. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g§  835-860;    Dec.  Dig.  {  186.*] 
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6.  Gabbiebs  (I  135*)— Loss  ot  Goods— AIbab- 
UBE   OF  Damages — E'beioht  Rate. 

Where  a  freight  rate  for  the  transportation 
of  goods  was  not  based  on  the  market  value  of 
the  goods  at  the  i)oint  of  shipment,  and  a  clause 
in  the  shipping  contract,  that  the  measure  of 
damages  should  be  the  value  of  the  goods  at 
the  time  and  place  of  shipment,  was  not  insert- 
ed as  a  basis  for  obtaining  a  certain  freight  rate, 
and  was  therefore  void,  such  value  at  the  point 
of  shipment  was  not  conclusive  on  the  question 
of  plaintiff's  damages  for  loss  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  557-558,  59»-602,  603^-OOlV^  ; 
Dec.  Dig.  I  135.*] 

7.  Costs  ($  238*)— On  AppeaI/—Ebbobs— Ad- 
mitted OOBBECTIOir. 

Where  appellant  made  no  effort  in  the 
trial  court  to  obtain  a  correction  of  the  judg- 
ment, which  was  erroneous  only  as  to  two  items 
amounting  to  $6.50,  it  would  not  be  relieved  of 
costs  on  appeal  by  reason  of  the  correction  of 
such  error. 

[EJd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {{  908-919 ;    Dec.  Dig.  §  238.*] 

Appeal  from  Cameron  County  Court;  E2. 
H.  Goodrich,  Judge. 

Action  by  D.  A.  Gould  against  the  St.  Louts, 
Brownsville  &  Mexico  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afflrmed. 

Claude  Pollard,  of  KingsvlUe,  and  Graham, 
Jones,  West  &  Dancy,  of  Brownsville,  for  ap- 
pellant J.  T.  Canales  and  Harbert  Daven- 
port, both  of  BrownsyiUe,  for  appellee. 

FLY,  O.  J.  This  is  a  suit  by  appellee  to 
recover  the  value  of  certain  household  goods 
shipped  on  a  through  bill  of  lading  from  Ray- 
mondville,  Tex.,  to  Birmingham,  Ala.;  ap- 
pellant being  the  Initial  carrier.  No  jury 
was  demanded,  and  upon  a  trial  by  the  court 
judgment  was  rendered  in  favor  of  appellee 
for  1124.50. 

[1]  The  shipment  was  made  under  a  writ- 
ten contract  whereby  appellant  undertook  to 
transport  the  goods  from  Raymondville  to 
Birmingham,  and,  through  the  first  assign- 
ment of  error.  It  is  contended  that  the  coun- 
ty court  of  Cameron  county  had  no  Jurisdic- 
tion because,  .the  cause  of  action  being  one 
created  by  the  Carmack  amendment,  Juris- 
diction is  given  to  federal  tribunals  alone. 
That  contention  was  made  before  this  court, 
in  similar  cases,  over  five  years  ago,  and  it 
was  held  that  state  courts  had  Jurisdiction  in 
such  cases.  Railway  v.  Piper,  52  Tex.  Civ. 
App.  568,  115  S.  W.  107;  Railway  v.  Crow, 
117  S.  W.  170;  Railway  v.  Wallace,  117  S.  W. 
169.  The  Wallace  and  Crow  Cases  were  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  and  the  opinions  of  this  court  fully 
sustained.  Railway  v.  Wallace,  223  U.  S. 
481,  32  Sup.  Ct  205,  56  L.  Ed.  516.  They 
were  also  approved  by  the  Supreme  Court  of 
Texas  In  Railway  v.  Lewis,  103  Tex.  452,  129 
S.  W.  594.  The  Question  is  no  longer  an 
open  one. 

[2,  3]  The  second  and  third  assignments  of 
error  are  overruled.    Appellee  filed  a  claim 


in  writing  .for  the  lost  goods  with  the  agent 
of  the  railway  company  at  point  of  destina- 
tion within  a  few  days  after  delivery  of  part 
of  the  goods.  There  was  full  compliance 
with  the  provision  In  the  shipping  contract 
requiring  claim  to  be  made  for  damage  or 
loss  within  four  months  after  delivery  of  the 
property  either  to  the  Initial  or  ultimate 
carrier.  We  fail,  in  view  of  the  facts  in  the 
case,  to  understand  upon  what  basis  the  as- 
signment Is  placed.  The  brief  falls  to  dis- 
close it,  unless  it  be  the  claim  that  the  proof 
failed  to  show  that  the  railway  company  no- 
tified had  ever  handled  the  goods.  The  no- 
tice was  given  to  an  agent  at  Birmingham, 
Ala.,  of  the  Alabama  &  Great  Southern  Rail- 
road Company.  The  agent  admitted  that  bla 
company  had  delivered  the  goods  not  lost  to 
appellee,  which  Is  excellent  proof  that  it  had 
brought  them  into  Birmingham.  It  would 
be  incomprehensible  that  an  agent  of  a  rail- 
road company  would  be  Investigating  the  loss 
of  goods  not  handled  by  it,  and  admitting 
that  he  had  delivered  a  portion  of  the  goods 
to  appellee,  and  had  located  the  loss  ot  the 
others  on  a  certain  line  of  railway.  The  evi- 
dence of  the  location  of  the  loss  was  direct 
and  positive,  and  was  in  no  wise  hearsay. 
That  it  was  hearsay  was  the  only  objection 
urged  to  it  The  ageht  of  the  Alabama  & 
Great  Southern  Railroad  Company  at  Bir- 
mingham, Ala.,  was  the  agent  of  appellant 
under  the  terms  of  the  Carmack  amendment 
Railway  v.  Wallace,  223  U.  S.  481,  32  Sup. 
Ct  205,  56  L.  Ed.  516.  It  did  not  make  any 
difference  where  the  loss  occurred;  appel- 
lant, as  initial  carrier,  was  liable. 

[4,  t]  It  was  proper  to  allow  appellee  to 
swear  that  certain  things  had  been  written 
on  the  contract  of  shipping  after  she  signed 
It  There  were  circumstances  which  corrob- 
orated her  statement  She  should  not  be 
held  bound  by  a  contract  which  she  did  not 
sign.  The  original  contract  was  not  produc- 
ed. The  evidence  showed  that  no  valuation 
was  placed  upon  the  goods  In  the  contract 
The  evidence  Indicates  that  the  letters  and 
figures.  "O.  B.  Rel  $5.00  Cwt,"  were  not  on 
the  contract  when  appellee  signed  it,  but 
were  put  th^e  afterwards  to  cover  accidents. 
There  being  no  valuation  of  the  goods  in  the 
contract,  appellee  could  prove  the  value  of 
her  gooda  Adams  Express  Co.  v.  Cronlnger, 
226  U.  S.  491,  33  Sup.  Ct.  148,  57  L.  Ed.  314, 
44  L.  B.  A.  (N.  S.)  257.  There  was  nothing, 
therefore,  to  Indicate  that  a  low»  rate  was 
charged  because  of  the  valuation  put  upon 
the  goods  by  appellee.  It  is  only  where  the 
bill  of  lading  or  receipt  stipulates  for  a  cer- 
tain value  that  shipper  Is  bound  by  It 

The  fifth  assignment  of  error  is  overruled. 
The  name  of  the  road  to  which  the  claim  for 
damages  was  given  is  found  Incorrectly  by 
the  court ;  but  that  is  a  trivial  matter,  the 
point  being  that  the  notice  was  given  to  the 
ultimate  carrier. 
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[I]  No  objection  whb  made  to  the  proof  ot 
the  market  value  of  the  goods  In  Birming- 
ham. The  rate  of  freight  was  not  based  on 
the  market  valne  of  the  goods  at  point  of 
shipment  The  clause  In  the  shipping  con- 
tract as  to  the  measure  of  damages  being  the 
value  of  the  goods  at  the  time  and  place  of 
shipment  was  not  Inserted  as  a  basis  for  ob- 
taining a  certain  freight  rate,  and  is  there- 
fore null  and  void.  It  could  not  form  a  basis 
tor  the  freight  rate  because  it  was  not  shown 
to  have  been  known,  and  because  appellant 
is  contending  that  the  fright  rate  was  fixed 
by  the  letters  and  figures  hereinbefore  men- 
tioned. The  value  of  the  property  can  be 
agreed  to  only  as  a  means  for  fixing  the  rate. 
Adams  v.  Cronlnger,  herein  cited. 

[7]  There  is  a  manifest  error  in  the  amount 
of  damages  by  the  trial  court  e!vidently  aris- 
ing from  an  error  tn  placing  the  value  of  a 
certain  article  at  $50,  instead  of  $45,  and  in 
allowing  the  value  of  a  broken  pedestal  $1.60, 
when  the  extent'  of  the  damage  to  it  was  not 
shown.  The  Judgment  will  be  reduced  in 
the  sum  of  $6.50.  Appellant  made  no  effort 
to  have  the  correction  made  tn  the  lower 
court,  and  wlU  not,  therefore,  be  relieved  of 
the  costs  of  prosecuting  this  appeal. 

The  Judgment  will  be  reformed  so  as  to 
reduce  the  amount  from  $124.60  to  $118,  and 
as  reformed  will  be  afllrmed. 


JONKS  V.  DOTT  et  aL 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Mkrch  18,  1914) 

1.  Appeal  and  Brbob  (i  669*)— Statement 
OF  Pacts— Authentication. 

The  facts  can  be  presented  to  an  appellate 
court  only  by  a  foil  statement  of  facts  agreed 
to  and  appioved  by  the  judge,  or  by  a  brief 
Etatement  of  the  case  and  of  tne  facts  proven, 
approved  and  signed  by  the  judge,  and  an  agreed 
statement,  not  approved  by  the  court  or  re- 
ferred to  in  the  bill  of  exceptions,  cannot  be  con- 
sidered in  connection  with  the  bill  of  exceptions. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2530-2545;  Dec.  Dig.  { 
660.»] 

2.  Appeal  ard  Ebbob  (§  1032*)— Habuless 
Bbrob. 

A  judgment  will  not  be  reversed  because  of 
the  manner  of  choosing  the  jury,  or  because  the 
court  failed  to  formally  present  the  charge  to 
counsel  before  the  arguments,  where  appellant 
did  not  claim  that  he  was  thereby  injured. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4047-4061;  Dec.  Dig.  i 
1032.*! 

Appeal  from  Val  Verde  County  Court; 
C.  K.  McDowell,  Judge. 

Action  by  W.  H.  Doty  and  another  against 
T.  B.  Jones,  executor.  Judgment  for  plain- 
tlfh,  and  defendant  appeals.    AfQrmed. 

John  Foster  and  Phil  B.  Foster,  both  of  Del 
Rio,  for  appellant  Jones  &  Thurmond,  of 
Del  Bio,  for  appellees. 


FLY,  0.  J.  Appellees,  W.  H.  Doty  and 
George  H.  Garrett,  who  are  physicians,  in- 
stituted this  suit  against  appellant,  executor 
of  the  estate  of  O.  P.  Boger,  to  recover  on 
an  account  of  $500  for  medical  services  ren- 
dered to  said  O.  P.  Boger.  Appellant  an- 
swered by  general  demurrer,  general  denial, 
attacked  the  account  as  excessive  and  un- 
just and  claimed  that  it  should  not  exceed 
$60.  The  cause  was  tried  by  jury  and  re- 
sulted in  a  verdict  and  judgment  for  $375. 

[1]  There  is  no  statement  of  facts  accom- 
panying the  record.  There  are  two  agreed 
statements  copied  Into  the  record,  one  bear- 
ing upon  the  fact  that  the  judge  did  not 
submit  his  charge  to  counsel  for  appellant 
before  the  argument  began,  and  the  other 
as  to  the  Jury  commissioners  and  the  manner 
of  selecting  the  jurors  to  try  the  cause.  The 
desire  is  to  have  the  statements  of  facts 
considered  in  connection  with  the  bill  of  ex- 
ceptions which  was  taken  in  regard  to  the 
manner  of  choosing  the  jury.  The  court  ap- 
proved the  bill  of  exceptions,  but  did  not 
approve  ,  either  of  the  agreed  statements. 
There  is  no  reference  in  the  bill  of  excep- 
tions to  an  agreed  statement  of  facts  bearing 
upon  the  bill  of  exceptions.  Neither  of  the 
agreed  statements  can  be  considered  by  this 
court  because  neither  has  been  approved  by 
the  trial  judge.  Pacts  can  be  presented  to 
an  appellate  court  in  only  two  ways;  that  is, 
by  a  full  statement  of  facts  agreed  to  and 
approved  by  the  Judge,  or  by  a  brief  state- 
ment of  the  case  and  of  facts  proven,  ap- 
proved, and  signed  by  the  Judge.  The  agree- 
ment of  counsel  standing  alone  cannot  give 
any  validity  to  a  statement  of  facts.  If 
the  statement  as  to  the  jury  had  been  made 
a  part  of  the  bill  of  exceptions,  which  was 
approved  by  the  Judge,  it  could  be  considered, 
but  it  is  not  mentioned  in  the  bill  of  excep- 
tions, and  was  separately   filed. 

[2]  The  matters  complained  of,  even  If  sus- 
tained by  facts,  present  mere  abstractions. 
It  is  not  claimed  that  appellant  sustained 
any  injury  from  the  manner  of  choosing 
the  jury,  or  from  not  having  the  charge 
formally  presented  to  him  before  the  argu- 
ment began.  Appellant  admits  in  his  brief 
that  he  "can  point  out  no  apparent  error" 
from  which  he  has  suffered.  Before  a  party 
can  obtain  a  reversal,  from  this  court,  he 
must  show  that  the  error  of  which  complaint 
is  made  probably  injuriously  affected  his 
rights.  The  day  for  reversals  upon  abstrac- 
tions and  mere  technicalities  has  happily 
passed,  but  even  under  the  old  system  in 
Texas  such  objection  to  juries  as  are  found 
in  this  case,  unsupported  by  facts  showing 
probable  injury,  would  not  cause  a  reversal. 
Caldwell  Co.  v.  Harbert  68  Tex.  321,  4  S.  W. 
607. 

The  judgment  is  affirmed. 
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SWBARINQBN  T.  SWEARINGEN  et  al. 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   March  4,  1914.    On  Motion  for 
Behearing,  April  1,  1914.) 

1.  DiTOBCE  (g   280*)— INTKBLOOUTOBT  OBDKBS 
— KlOHI   OF  APFKAU 

Rev.  St  1911,  art.  2079,  prorldei  that  an 
appeal  shall  lie  from  an  interlocutory  order  of 
the  district  court  appointing  a  receiver  in  any 
cause,  and  article  l&SO  declares  .that  appeals 
shall  also  lie  from  the  district  courts  to  Courts 
of  Civil  Appeals,  from  orders  granting  or  dis- 
solving temporary  injunctions,  etc  Held,  that 
neither  section  permitted  an  appeal  from  an  or- 
der refusing  to  appoint  a  receiver  and  to  grant 
alimony  in  a  suit  to  set  aside  a  divorce  decree 
and  for  a  decree  granting  complainant  a  divorce 
and  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  764;   Dec.  Dig.  |  280.*] 

2.  DiVQBCB  (S  206*)— Stjit  to  Vacatb  Dbobkb 
—Action  fob  Divoecb— Injunction. 

In  a  suit  to  vacate  a  divorce  decree  granted 
her  husband  and  for  a  divorce  in  her  favor, 
complainant  alleged  that  defendant  had  not  re- 
sided in  the  county  six  months  next  preceding 
the  filing  of  the  action  in  which  the  divorce  was 
granted,  and  that  no  service  of  citation  was 
ever,  in  fact,  made  on  her,  and  prayed  that  if 
the  divorce  decree  be  not  set  aside,  she  be 
granted  the  custody  of  her  child,  and  judgment 
be  entered  dividing  the  community  estate.  Her 
bill  contained  no  allegation  that  her  residence 
was  such  as  to  confer  jurisdiction  on  the  court 
to  grant  her  a  ^vorce.  Held,  that  the  court 
properly  refused  to  jgrant  a  temporary  injunc- 
tion restraining  defendant  from  transferring 
his  property  pendente  lite,  under  Rev.  St.  1911, 
art  46oS,  providing  that,  in  a  suit  hj  a  wife  for 
divorce,  she  may  have  an  injunction  for  the 
preservation  of  her  rights  restraining  her  hus- 
band from  disposing  of  any  of  bis  real  property 
pendente  lite. 

[£kl.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  U  600-603 ;  Dec.  Dig.  {  206.*] 

Appeal  from  District  Court,  Bexar  County; 
W.  F.  Ezell,  Judge. 

Action  by  Lela  Swearingen  against  A.  J. 
Swearlngen  and  others  to  set  aside  a  divorce 
decree  and  for  a  divorce  and  alimony.  From 
an  order  denying  plaintttTs  application  for 
the  appointment  of  a  receiver  and  for  the 
issuance  of  a  temporary  injunction  and  ali- 
mony, she  appeals.    Affirmed. 

O.  L.  Bass,  of  San  Antonio,  for  appellant 
Swearingeu  &  Ward  and  Joseph  A.  McCain, 
all  of  San  Antonio,  for  appellees. 

MOURSUND,  J.  Appellant  on  November 
6,  1913,  sued  A-  J.  Swearlngen,  S.  G.  Tayloe, 
S.  J.  Brooks,  William  Cassin,  P.  H.  Swear- 
lngen, M.  H.  Burris,  and  Z.  W.  Gannon  in 
district  court  of  Bexar  county,  Forty-Fifth 
district  Hon.  S.  G.  Tayloe,  Judge  of  said 
court,  certified  his  disqualification  to  try  the 
case,  and  requested  Hon.  W.  F.  Ezell,  Judge 
of  the  district  court  of  the  Seventy-Third 
district  to  try  the  same,  and  thereafter,  by 
mutual  consent  and  agreement,  an  order 
was  entered  transferring  the  cause  to  the  dis- 
trict court  of  said  Seventy-Third  Judicial  dis- 
trict 

Plalntlft  alleged:    That  on   November  17, 


1905,  A.  J.  Swearlngen  filed  suit  against  Lela 
Swearlngen,  plaintiff  herein,  in  the  district 
court  of  the  Forty-FUtb  Judicial  district  of 
Bexar  county,  praying  tor  divorce,  and  for 
division  of  community  property,  the  alleged 
ground  for  divorce  being  cruel  treatment  of 
such  character  as  to  render  their  further  liv- 
ing together  Insupportable  to  said  A.  J. 
Swearlngen ;  that  on  January  29,  1906,  a  de- 
cree was  entered  in  said  cause  divorcing  A. 
J.  and  Lela  Swearlngen,  and  Testing  bi  A. 
J.  Swearingen  all  the  oommtmity  estate ;  that 
A.  J.  Swearingen  had  not  redded  in  Bexar 
county  for  six  months  next  preceding  the  fil- 
ing of  his  said  petition ;  that  the  return  upon 
the  citation  in  said  suit  is  untrue,  no  copy  of 
the  same  having  ever  been  delivered  to  Lela 
Swearingen,  as  therein  stated;  that  the  de- 
cree in  said  suit  was  wholly  based  upon  tes- 
timony which  was  untrue;  that  Lela  Swear- 
ingen was  not  guilty  of  any  cruel  treatment 
towards  A.  J.  Swearingen;  that  they  were 
married  on  December  9,  1889,  and  resided 
uear  Sonora,  Tex.,  until  the  fall  of  1904,  three 
children  being  bom  to  them,  and  they  ac- 
cumulated community  property  valued  at 
from  125,000  to  $50,000 ;  that,  several  months 
prior  to  the  fall  of  1904,  A.  J.  Swearingen 
conceived  a  scheme  to  get  rid  of  Lela  Swear- 
ingen and  their  children  permanently,  and  to 
keep  the  bulk  of  the  property,  the  true  tacts 
of  which  scheme  were  not  learned  by  her 
until  in  the  summer  and  fall  of  1913;  that 
such  scheme  was  to  induce  her  to  agree  to  the 
sale  of  their  proi)erty  under  the  pretense  that 
he  wished  to  remove  to  California,  near 
where  her  eldest  brother  lived,  and  invest 
the  proceeds  of  such  property  there;  that, 
relying  upon  such  representations,  she  acced- 
ed to  his  request,  and  executed  deeds  con- 
veying their  residence  and  business  home- 
steads ;  that  the  remaining  community  estate 
was  sold;  that  A.  J.  Swearlngen  received  for 
the  property  sold  cash  amounting  to  between 
$25,000  and  $50,000;  that  he  shipped  their 
household  goods  to  Califomlfi  and  proceeded 
with  her  and  the  children  to  Ft  Worth, 
where  he  informed  her  he  would  no  longer 
live  with  her,  and  that  she  and  the  children 
must  go  to  California  without  him,  but  that 
he  intended  to  permanently  provide  for  and 
support  them ;  that  he  purchased  tickets  for 
them  at  an  expense  ot  about  $200,  and  gave 
her  $600  in  cash;  that,  by  reason  of  sudi 
representations  and  of  the  fact  that  she  had 
no  other  place  to  go,  there  being  an  es- 
trangement between  her  and  her  parents,  as 
he  knew,  she  was  Induced  and  caused  to  com- 
ply with  his  command  and  to  go  to  California 
with  the  children ;  that,  after  reaching  Cali- 
fornia, she  received  letters  from  him  inform- 
ing her  of  his  desire  to  be  divorced  from  het, 
and  requesting  her  to  sue  for  divorce  in  Cali- 
fornia, but  she  declined  to  do  so ;  that  in  the 
fall  of  1905  she  received  a  letter  from  him 
requesting  her  to  meet  him  In  El  Paso,  but 
for  her  to  leave  the  children.  In  which  let- 
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ter  be  represented  that  he  desired  such  meet- 
ing becaoae  he  Intended  to  make  a  fair  divi- 
sion of  their  commnnity  estate ;  that  he  knew 
she  would  by  that  time  have  been  compelled 
to  expend  the  money  he  had  given  her,  and 
he  did  not  intend  to  have  a  fair  divlalon,  but 
to  get  her  Into  Texas,  so  that  citation  might 
be  served  upon  her  in  said  cause,  and  to  take 
advantage  of  her  necessities  to  procure  an  un- 
fair division;  that  she  came  to  El  Paso  and 
brought  the  children  with  her,  meeting  him 
on  Noyember  20,  1905,  when  he  told  her  he 
had  sued  for  divorce,  and  again  represented 
that  be  Intended  to  permanently  provide  for 
her  and  the  children,  In  addition  to  what  he 
would  give  her  in  the  division  of  the  com- 
munity estate,  and  also  represented  that  be 
bad  invested  and  lost  all  of  such  estate  ex- 
cq>t  about  $1,200,  which  he  ottered  her  on 
condition  that  she  should  sign  an  agreement 
reciting  that  she  bad  received  and  accepted 
92,000  as  her  part  of  such  estate;  that  she 
was  Induced  by  said  representations  to  ac- 
cept hla  offer  and  sign  the  agreement;  that 
said  representations  were  untrue,  as  he  had 
not  lost  such  proi>erty,  and  did  not  Intend 
to  support  her  and  the  children,  and.  In  fact, 
never  contributed  anything  further  towards 
their  support;  that,  when  the  decree  was 
entered,  much  of  the  community  estate  was 
outside  the  state  of  Texas,  and  that  within 
the  state  was  not  particularly  described 
therein,  and,  if  such  decree  Is  not  void  for  un- 
certainty. It  failed  to  divide  the  community 
property  fairly,  and  did  not  dispose  of  the 
custody  of  the  children ;  that  she  did  not,  and 
could  not,  by  the  exercise  of  ordinary  and 
doe  diligence,  discover  the  facts  showing  that 
a  judgment  of  divorce  had  been  illegally  ob- 
tained against  her  until  the  summer  of  1913, 
nor  did  she  discover  the  facts  showing  such 
fraudulent  conduct  of  A.  J.  Swearingen  until 
that  time;  that,  had  a  fair  and  equitable  di- 
vision been  made,  she  would  have  received 
about  $15,000  or  $20,000  worth  of  property; 
that  at  the  time  such  decree  was  entered  the 
commnnity  estate  was  held  by  various  per- 
sons for  said  A.  J.  Swearingen,  and  since 
then,  by  sales,  exchanges,  and  transmutations 
of  value,  the  same  has  become  of  the  value  of 
about  $100,000  to  $150,000.  The  property  Is 
described  in  the  petition,  and  it  is  alleged 
that  the  defendants  other  than  A.  J.  Swear- 
ingen claim  some  Interest  in  a  tract  of  land 
containing  4,345  aCres,  for  which  reason  they 
are  made  parties,  in  order  that  their  Interests 
may  be  determined  and  set  apart  to  them. 
Plalntlfl  also  sets  up  a  croes-action  for  di- 
vorce, provided  the  decree  aforesaid  be  set 
aside.  She  prayed  that  a  receiver  be  ap- 
pointed to  take  charge  of  all  property  held 
by  A.  J.  Swearingen  in  which  she  has  an  In- 
terest; that  alimony  be  allowed  her  pending 
the  salt;  and  that  a  temporary  Injunction 
be  granted  restraining  him  from  disposing 
of  any  of  said  property  pending  the  suit  She 
prayed  further  that,  upon  final  hearing,  the 
decree  of  divorce  be  set  aside.  If  the  court 
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can  grant  her  a  divorce,  and;  If  not,  then  that 
the  decree  of  divorce  be  permitted  to  stand, 
but  that  she  be  granted  the  custody  of  their 
minor  child,  Susan,  and  that  the  itortlon  of 
the  decree  vesting  the  community  estate 
in  A.  J.  Swearingen  be  set  aside,  as  well  as 
all  instruments  to  that  effect,  and  judgment 
entered  dividing  such  estate  and  adjusting 
their  property  rights. 

Copies  of  the  citation  and  decree  are  at- 
tached as  exhibits.  The  return  on  tbe  cita- 
tion is  regular;  the  sheriff  stating  that  he 
delivered  to  Lela  Swearingen  a  copy  of  the 
writ,  together  with  a  certified  copy  of  the  pe- 
tition, on  November  21, 1906.  The  judgment 
recites  service  by  personal  service,  and  con- 
tains a  copy  of  tbe  agreement  made  between 
the  parties  at  £1  Paso  on  November  21,  1905, 
In  which  it  was  stated  that  they  separated 
on  November  26,  1904,  Intending  that  tbe 
separation  should  be  final,  and  that  A.  J. 
Swearingen  had  filed  suit  for  divorce  on 
November  17, 1906,  in  the  Forty-Fifth  district 
court  of  Bexar  county,  and  that  a  division  of 
the  commnnity  property  is  agreed  upon  at  the 
special  request  of  Lela  Swearingen. 

A.  J.  Swearingen  filed  a  general  demurrer 
and  special  exceptions  urging  the  two  and 
four  year  statutes  of  limitation,  also  that 
plaintiff  is  estopped  form  reopening  the  de- 
cree on  account  of  her  laches.  He  answered 
that  he  had  again  married ;  that  by  his  sec- 
ond wife  he  had  two  children ;  that  all  prop- 
erty be  owned  was  community  property  of 
such  second  wife  and  himself ;  and  that  his 
wife  Is  a  necessary  party  to  the  suit  He 
prayed  that  no  temporary  order  of  any  kind 
be  granted. 

The  other  defendants  answered,  alleging 
tbat'  they  Jointly  owned  a  half  Interest  in 
tbe  4345  acres  of  land  described  In  the  peti- 
tion, and  A.  J.  Swearingen  the  other  half 
Interest;  that  they  owe  about  $66,000  upon 
said  land;  and  that,  if  a  receiver  be  appoint- 
ed or  an  injunction  Issued,  It  would  probably 
result  in  the  loss  to  them  and  A.  J.  Swear- 
ingen of  said  land,  as  a  part  of  tbe  purchase 
money  would  be  due  in  January,  1914,  and 
it  would  be  necessary  to  arrange  to  meet 
the  same. 

The  court,  on  November  19,  1913,  entered 
an  order  refusing  to  grant  the  application  for 
a  receiver,  or  the  Issuance  of  a  temporary  in- 
junction, or  alimony.  Plalntlfl  appealed  from 
such  order. 

[1]  The  assignments  complaining  of  Oie  re- 
fusal of  the  court  to  appoint  a  receiver  and 
to  grant  alimony  are  without  merit,  because 
no  appeal  is  permitted  from  interlocutory  or- 
ders of  that  character.  Articles  2079,  2080, 
Rev.  Statutes;  Turner  ▼.  Tnmer,  47  Tex. 
Cav.  App.  392,  105  8.  W.  237.  The  only  ques- 
tion requiring  consideration  is  whether  tbe 
court  erred  in  refusing  to  grant  a  temporary 
injunction. 

[2]  Article  4638  provides  that  at  any  time 
during  a  suit  for  divorce  the  wife  may,  for 
the  preservation  of  her  rights,  require  tbe  la- 
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saance  of  an  Injiinctlon  restraining  her  bus- 
band  from  disposing  of  any  part  of  tbe  real 
and  personal  estate  In  tbe  possession  of  her 
husband.  The  Supreme  Court,  In  the  case  of 
Wright  V.  Wright,  3  Tex.  175,  construing  said 
article,  said:  "The  terms  are  emphatic  that 
the  wife  may  require  an  injunction  restrain- 
ing tbe  husband  from  the  disposition  of  any 
part  of  the  property  in  any  manner,  and  It 
would  seem  to  be  imperative  on  the  courts  to 
Issue  such  writ  whenever  It  may  be  demand- 
ed by  the  wife.  From  the  language  employed, 
if  construed  literally.  It  would  appear  that 
but  little  discretion  can  be  exercised  in  de- 
termining upon  the  application,  and  that  the 
writ,  when  desired,  would  be  one  of  right,  and 
Would  issue  almost  as  a  matter  of  course." 
See,  also,  Turner  v.  Turner,  supra. 

This  is  a  suit  In  equity  to  set  aside  a  Jndg- 
tneut  for  divorce;  the  prayer  on  the  issue 
of  divorce  being  conditional,  as  Is  shown  in 
our  statement  of  the  pleadings.  The  Judg- 
ment Is  attacked  upon  two  jurisdictional 
grounds ;  one  that,  at  the  time  A.  J.  Swear- 
Ingen  filed  his  petition  In  said  cause,  be  had 
not  resided  in  Bexar  county  for  six  months 
next  preceding  such  filing ;  the  other  that  no 
service  of  citation  was  ever,  in  fact,  bad  up- 
on Lela  Swearlngen.  Taking  the  first  al- 
legation as  true,  the  court  should  not  have 
entertained  the  suit,  and  would  not  now  en- 
tertain the  suit  If  the  same  had  up  to  this 
time  remained  on  tbe  docket  without  a  trial, 
unless  A.  J.  Swearlngen  filed  an  amended  pe- 
tition. Michael  v.  Michael,  34  Tex.  Civ.  App. 
030,  79  S.  W.  74:  Dickinson  v.  Dickinson,  138 
8.  W.  205;  McLean  v.  Randell,  135  S.  W. 
1120.  Conceding,  therefore,  only  for  the  pur- 
poses of  this  appeal,  that  the  petition  makes 
a  prima  fade  case  for  setting  the  judgment 
aside  upon  that  ground,  it  would  become  the 
duty  of  the  court  not  to  entertain  the  peti- 
tion, but  to  dismiss  the  same  because  of  want 
of  jurisdiction.  The  question  then  arises 
whether  appellant  can  keep  It  from  being  dis- 
missed by  reason  of  having  filed  a  cross-ac- 
tion, in  which  she  does  not  allege  that  she, 
at  the  time  of  filing  the  same,  had  been  an 
actual  bona  fide  inhabitant  of  the  state  for 
12  months  and  of  Bexar  county  for  6  months 
next  preceding  such  filing,  as  required  by 
article  4632  as  amended  by  chapter  97  of  the 
Acts  of  1913.  Appellant  relies  upon  the  case 
of  Charlton  v.  Charlton,  141  S.  W.  290.  In 
that  case  no  issue  was  made  as  to  the  juris- 
diction of  tbe  court  to  try  plaintiff's  case  up- 
on the  merits,  and,  having  acquired  jurisdic- 
tion. It  was  deemed  proper  to  permit  defend- 
ant to  assert  a  cross-action  without  alleging 
the  matters  concerning  residence  required 
of  a  petitioner  who  Is  plaintiff.  We  think 
the  decision  was  correct,  but  we  will  not  hold 
that,  when  neither  the  plaintiff  nor  defend- 
ant has  the  qualifications  as  to  residence 
specified  in  the  statute,  the  court  can  grant 
a  divorce.  If  the  plaintiff's  petition  cannot 
be  entertained,  the  court  has  no  jurisdiction 
to  pass  upon  the  merits  of  his  case,  and  a 


cross-action  could  not  be  entertained  unless 
the  same  contained  the  allegations  as  to  resi- 
dence which  are  required  of  a  party  If  such 
party  is  plaintiff.  Note  to  Succession  of  Ben- 
ton, 59  L.  R.  A.  149 ;  Flsk  v.  Flak,  24  Utah, 
333,  67  Fac.  1064;  Abele  v.  Abele,  62  N.  J. 
Eq.  644,  50  Atl.  686;  Pine  T.  Pine,  72  Neb. 
463,  100  N.  W.  938,  9  Ann.  Cas,.  1198.  Tbe 
petition  therefore,  taken  as  true,  presents 
facts  such  as  would  not  authorize  the  court 
to  grant  appellant  a  divorce  if  the  judgment 
be  set  aside. 

We  conclude,  therefore,  tbe  court  was  Jus- 
tified in  holding  that  under  tbe  facts  shown 
to  exist  by  the  sworn  petition,  the  benefits 
given  solely  by  the  laws  relating  to  suits  for 
divorce  could  not  be  invoked  by  Lela  Swear- 
lngen. 

The  petition,  when  considered  in  connec- 
tion with  our  general  injunction  statute,  pre- 
sents no  case  for  relief  by  Injunction.  It  is 
not  made  to  appear  that  A.  J.  Swearlngen 
Is  doing  any  act  respecting  the  subject  of  liti- 
gation, or  threatens  or  is  about  to  do  some 
act  or  is  procuring  or  suffering  the  same  to 
be  done  in  violation  of  the  rights  of  appel- 
lant which  would  tend  to  render  judgment  In- 
effectual, nor  that  irreparable  Injury  is 
threatened  to  real  or  personal  property.  All 
the  property  described  In  the  petition,  except 
two  vendor's  lien  notes  aggregating  about 
$8,000,  consists  of  real  estate  situated  in 
Bexar  county,  and  we  Infer  from  the  allega- 
tions that  the  record  title  of  all  of  same  is 
in  appellee.  The  filing  of  lis  pendens  notice 
could  be,  and  doubtless  has  been,  resorted  to 
by  appellant  to  protect  her.self  against  trans- 
fers of  such  real  estate,  which.  It  appears 
from  the  allegations,  is  of  great  value. 

In  addition,  courts  do  not  look  with  favor 
upon  suits  to  set  aside  a  divorce  decree 
brought  eight  years  after  the  rendition  of 
such  decree,  and  after  the  party  procuring 
same  has  married  again,  and  has  children 
by  such  marriage,  and  a  strong  showing 
should  be  made  before  an  appellate  court 
would  be  Juiitlfled  in  holding  that  the  trial 
court  abused  bis  discretion  by  refusing  a 
temporary  injunction. 

Tbe  judgment  is  Affirmed. 

On  Motion  for  Rehearing. 

Appellant  ignores  the  fact  that  tbe  require- 
ments as  to  residence  of  a  petitioner  for  di- 
vorce must  be  proved  as  well  as  alleged.  Ap- 
pellant appears  to  have  the  Idea  that  such  al- 
legations are  mere  matters  of  form,  which,  If 
made  by  either  party,  confer  jurisdiction,  and 
then^  having  served  such  useful  purpose,  may 
be  quietly  discarded.  In  the  Charlton  Case 
the  court  said:  "The  purpose  of  the  statute 
was  to  protect,  not  only  the  defendant  in  di- 
vorce proceedings,  but  also  the  Interests  of 
society,  against  fly-by-night  divorce  suits  in- 
stituted by  birds  of  passage,  who,  with  no 
stability  of  residence,  might  use  the  courts  to 
procure   divorces  upon   false  grounds,   and 
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sometlines  by  collusion  with  tbe  opposite 
party."  Yet  appellant  contends  that,  If  nei- 
ther party  baa  tbe  residential  auallflcatlons 
prescribed  by  statute,  one  of  tbem  oau  bring 
a  divorce  suit,  and.  If  tbe  otber  flies  a  cross- 
action,  tbe  court  can  grant  tbe  cross-action. 
By  collusion,  wblcb  Is  always  very  difficult 
and  frequently  ImposBible  to  prove,  "fly-by- 
nlgbt"  divorces  could  be  obtained  without 
any  difficulty,  and  our  lawy  set  at  naught 
Persons  residing  In  otber  states.  If  desirous 
of  being  divorced,  could  easily  arrange  for 
one  to  file  suit  In  Texas  for  divorce,  and  for 
tbe  other  to  go  to  Texas  when  tbe  court  is  In 
session,  file  a  cross-action,  and  obtain  the  di- 
vorce. 

Appellant  says  that  "tbe  rule  Is  to  prevent 
the  plaintiff  from  doing  wrong,  not  the  de- 
fendant; to  prevent  tbe  plaintiff  from  collu- 
sion, fraud,  tricka"  This  is  a  strange  and 
wholly  unwarranted  conception  of  the  pur- 
pose of  tbe  law.  As  collusion  necessarily  im- 
plies tbe  participation  of  both  patties,  It  is 
impossible  to  see  why  one  would  be  less  guilty 
than  the  other.  Appellant  appears  to  think 
that  a  party  who  is  plaintiff  should  not  be 
given  a  divorce  without  alleging  and  proving 
the  statutory  requirements  as  tp  residence, 
because  it  might  permit  of  collusion  and 
fraudulent  divorces,  but,  if  the  collusion  and 
fraud  be  carried  a  step  further,  and  suit  Is 
filed  by  one  not  having  the  necessary  require- 
ments, and  tbe  other,  who  also  does  not  pos- 
sess the  necessary  requirements  as  to  resi- 
dence, files  a  cross-action,  then  the  statute 
can  be  successfully  circumvented,  and  the 
collusion  and  fraud  will  no  longer  be  an 
abomination  in  the  eyes  of  tbe  law.  Such 
Is  not  our  conception  of  tbe  law,  nor  did  the 
court  announce  any  such  rule  in  the  Charl- 
ton Case.  In  that  case  evidence  was  heard, 
and,  if  it  had  not  shown  that  plaintiff's  alle- 
gation as  to  residence  was  sustained,  tbe 
court  would  not  have  omitted  such  an  im- 
portant fact  In  passing  upon  tbe  case.  We 
repeat  that  no  issue  was  made  in  tbe  appel- 
late court  as  to  Jurisdiction  based  upon  tbe 
theory  that  neither  party  bad  the  statutory 
qualifications  as  to  residence ;  but  the  case 
was  treated  and  discussed  as  one  where  plain- 
tiff bad  such  qualifications,  but  defendant 
did  not.  In  this  case,  tbe  sworn  petition  af- 
firmatively alleges  that  A.  J.  Swearlngen  did 
not,  at  the  time  he  presented  bis  petition, 
have  tbe  qualifications  as  to  residence  pre- 
scribed by  law.  This  allegation  is  not  de- 
nied. 

It  is  not  alleged  that  Mrs.  Swearlngen  had 
such  qualifications.  Yet  appellant  wants  the 
case  treated  as  a  divorce  suit,  so  far  as  grant- 
ing a  temporary  Injunction  Is  concerned.  She 
prays  that  the  divorce  decree  be  not  set  aside, 
unless  tbe  court  can  grant  her.  a  divorce,  and, 
having  pleaded  facts  showing  that  tbe  court 
cannot  permit  tbe  maintenance  of  a  suit  by 
her  for  divorce,  complains  because  a  tempo- 
rary Injunction  was  not  granted  on  the  ground 
that  this  is  a  divorce  suit    If  a  petition  for 


divorce  is  filed  which  does  not  show  the  nec- 
essary facts  as  to  residence,  could  It  be  con- 
tended that  the  court  ought  to  grant  plaintiff 
a  temporay  Injunction?  If  a  cross-action  is 
filed  which  shows  that  tbe  court  acquired  no 
jurisdiction  on  account  of  plaintiff's  resi- 
dence, and  does  not  show  that  it  had  any  by 
reason  of  the  residence  of  defendant,  should 
the  court  grant  an  injunction  because  it  is  a 
divorce  suit?  These  questions  must  certainly 
be  answered  in  tbe  negative.  Appellant 
quotes  the  rule  that:  "A  court  of  equity 
which  has  obtained  Jurisdiction  of  a  contro- 
versy on  any  ground,  or  for  any  purpose,  will 
retain  Jurisdiction  for  tbe  purpose  of  admin- 
istering complete  relief  and  doing  entire  jus- 
tice with  respect  to  thie  subject-matter."  This 
is  discussed  at  great  length  and  many  au- 
thorities dted,  but  appellant  begs  tbe  ques- 
tion. If  it  be  assumed  that,  when  plaintiff 
in  a  divorce  suit  alleges  the  statutory  re- 
quirements as  to  residence,  the  court  has  ju- 
risdiction of  the  case,  and  retains  it,  even 
though  tbe  evidence  shows  that  such  allega- 
tion is  false,  then  the  quoted  rule  may  be  ap- 
plied, but  that  is  assuming  the  whole  ques- 
tion. Tbe  statute  requires  the  fact  of  resi- 
dence and  not  the  mere  allegation  thereof, 
and,  if  the  proof  shows  that  the  allegation 
as  to  residence  is  false,  plaintiff  cannot  main- 
tain bis  suit,  and  tbe  case  should  be  dismiss- 
ed; Speer  on  Married  Women,  §  348;  Nel- 
son on  Divorce  and  Separation,  {g  48,  731; 
Gamblln  v.  Gamblln,  52  Tex.  Civ.  App.  479, 
114  S.  W.  408;  McLean  v.  Kandell,  135  S.  W. 
1117;  Dickinson  v.  Dicklifton,  138  S.  W.  205. 
Nor  can  we  concede  that  allegations  which, 
if  established,  may  be  sufficient  to  set  aside 
a  decree  for  divorce  are  equivalent  to  a  suit 
for  divorce,  and  that  therefore  the  provisions 
of  the  divorce  statutes  with  reference  to  in- 
junctions may  be  applied.  Such,  In  effect,  is 
appellant's  contention  made  at  the  conclusion 
of  the  discussion  on  jurisdiction  of  courts  of 
equity. 

Appellant  objects  strenuously  to  our  men- 
tion of  facts  disclosed  In  one  of  the  sworn 
answers  filed  in  this  case,  contending  that,  as 
the  trial  court  held  tbe  petition  insufficient 
to  require  the  granting  of  a  temporary  In- 
junction, we  should  not  give  any  weight  to 
tbe  answers.  The  law  contemplates  that, 
when  a  sworn  answer  Is  filed,  tbe  question 
whether  a  temporay  Injunction  should  be 
granted  wUl  be  determined  upon  both  bill  and 
answer.  Article  4645,  Revised  Statutes  1911. 
If  tbe  court's  ruling  is  correct  upon  the  bill 
and  answer,  the  judgment  should  be  affirmed. 
We  think  the  petition,  when  considered  by  it- 
self, shows  its  insufficiency  to  entitle  appellant 
to  such  relief,  but  see  no  impropriety  In  men- 
tioning the  allegations  of  tbe  answer,  which 
are  proper  to  be  considered,  nor  in  holding 
that  such  facta  present  a  case  in  which  a 
strong  showing  should  be  made  before  we 
would  be  justified  In  holding  that  tbe  trial 
court  abused  its  discretion. 

Tbe  motion  is  overruled. 
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DBUMMOND  ▼.  WHITS-SWBABINOEK 
REALTY  CO.t 

(Conrt  of  Civil  Appeals  of  Texas.     Anutrillo. 

Feb.  12,  1914.     Rehearing  Denied 

Marcli  14.  1914.) 

1.  Insttranck  (SI  96,  111*)— Fobeion  Cobfo- 

BATION»— GiVII,  I/IABIJUTT  OF  AOENTB. 

Under  Rev.  St  1911,  art.  4961,  providing 
that  any  person  soliciting  insurance  (or  any 
insurance  company,  or  taking  or  transmitting, 
other  than  for  himself,  any  application  or  policy. 
or  receiving  or  delivering  a  policy,  etc.,  shsLll 
be  held  to  be  the  agent  of  the  company,  and  ar- 
ticle 4962,  providing  that  any  person  doing  any 
of  such  acts  for  or  on  behalf  of  any  insurance 
company  which  has  not  complied  with  the  re- 
quirements of  the  laws  of  this  state  shall  be 
personally  liable  to  the  policy  holder,  an  insur- 
ance agent,  whose  companies  would  not  accept 
a  particular  risk,  and  who  called  the  owner's 
attention  to  the  advertisement  of  a  broker  in 
another  state,  and  was  asked  by  the  owner  to 
procure  a  policy  through  such  broker,  and  did 
so  procure  a  policy  in  a  company  not  author- 
ized to  do  business  in  this  state,  which  he  had 
never  previously  represented,  was  the  agent  of 
such  company,  and  was  personally  liable  on  the 
policy. 

[Ekl.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  S  126;   Dec.  Dig.  i!  96,  111.*] 

2.  InSUBANCE    (1    111*)  —  FOKEION    COBPOBA- 

T10N9— Civil  Xiabilitt   of   Aqewts— De- 
fenses. 

Under  Rev.  St.  1911,  art  4962,  providing 
that  any  person,  doing  any  of  the  acts  on  be- 
half of  any  insurance  company  which  has  not 
complied  with  the  laws  of  this  state,  which, 
under  article  4961,  makes  him  the  agent  of 
such  company,  shall  be  personally  liable  to  the 
holder  of  the  policy  of  insurance  in  respect  of 
which  such  act  was  done  for  any  loss  covered 
thereby,  any  legal  defense  available  to  the  com- 
pany is  available  to  such  agent 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i  111.*] 

8.  Insuranok    (I    111*)— FoBEiaw   Cobpoba- 
TiONs— Civil  Liabiliit  of  Aqentb— Plkad- 

INO. 

Under  Rev.  St  1911,  art  4962,  making 
agents  for  insurance  companies  which  have  not 
complied  with  the  requirements  of  the  laws  of 
this  state  personally  liable  to  policy  holders, 
and  article  4874,  providing  that  a  nre  policy 
in  case  of  a  total  loss  by  fire  shall  be  considered 
a  Uquidated  demand  for  the  full  amount,  an 
agent  when  sued  has  the  burden  of  negativing 
the  loss  asserted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  111.*] 

4.  Insubance  (5  499*)— Avoidance  fob  Mis- 

BEPBESENTATION- STATUTOBY   PBOVISIONS. 

Under  Rev.  St  1911,  {  4874,  providing  that 
a  fire  insurance  policy  in  case  of  a  total  loss 
shall  be  a  liquidated  demand  against  the  com- 
pany for  the  full  amount  thereof,  and  article 
4848,  providing  that  in  suits  on  insurance  pol- 
icies no  defense  based  upon  misrepresentations 
made  in  the  application  or  in  obtaining  or  se- 
curing the  contract  shall  be  valid,  unless  de- 
fendant shall  show  that  within  a  reasonable 
time  after  discovering  the  falsity  of  the  repre- 
sentations it  gave  notice  that  it  refused  to  be 
bound  by  the  policy,  a  policy  for  $4,000,  where 
there  was  a  total  loss,  was  a  liquidated  demand 
for  that  amount  though  the  property  was  worth 
only  $1,000,  where  the  insurance  was  not  in- 
duced by  any  representation  by  insured. 

[Ed.   Note. — ^For  other  cases,  see   Insurance, 
Cent  Dig.  §  1274 ;  Dec.  Dig.  {  499.*] 


6.  Irbubarcb  (t  111*)  —  FoBEioir  Cobpora« 

TIONB  — ClVn.  LlABILUT    OF  AOENTB  —  DE- 
FENSES. 

Under  Rev.  St  1911,  art.  4962,  making 
the'  agent  of  insurance  companies  which  have 
not  complied  with  the  reqnirements  of  the  laws 
of  this  state  personally  liable  to  policy  holders, 
and  article  4948,  providing  that  no  defense  baa- 
ed upon  misrepresentation  in  the  application 
or  in  obtaining  or  securing  an^  insurance  con- 
tract shall  be  valid  unless  the  insurer,  within  a 
reasonable  time  after  discovering  the  falsity  of 
the  representation,  shall  give  notice  that  it  re- 
fuses to  be  lx>und  by  the  contract,  the  agent 
is  bound  by  the  company's  failure  to  give  such 
notice. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  111.*] 

Appeal  from  District  Court,  Cottle  County; 
Jo.  A.  P.  Dickson,  Judge. 

Action  by  the  Wbite-Swearingen  Realty 
Company  against  T.  M.  Drummond.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Bell  &  Bell,  of  Paducah,  and  Jas.  H.  Aynes- 
worth,  of •  Childress,  for  appellant  Browne 
&  Hawkins,  of  Paducah,  and  Fires,  Decker 
&  Clarke,  of  Qnanah,  for  appellee. 

HENDBICKS,  J.  The  following  statement 
of  this  cause  Is  extracted  substantially  from 
the  briefs  of  the  litigants,  supplemented  by 
a  consideration  of  the  transcript,  and  was  a 
suit  by  the  appellee  against  the  appellant, 
upon  two  policies  of  fire  insurance.  Insuring 
appellee's  hotel  property  and  furniture.  The 
appellee  alleged  that  the  appellant,  Drum- 
mond, acting  as  broker  and  agent,  procured 
from  the  Franklin  Fire  Insurance  Company 
of  Wilmington,  Del.,  the  said  policies  of  fire 
insurance  and  delivered  the  same  to  appellee 
in  consideration  of  certain  premiums  paid 
by  appellee,  and  that  during  the  life  of  the 
policies  the  property  insured  was  wholly  de- 
stroyed by  fire,  and  that  proper  proof  of  loss, 
as  required  in  said  policies,  was  made  upon 
advice  and  with  the  assistance  of  the  appel- 
lant, and  transmitted  to  the  insurance  com- 
pany, and  demand  for  payment  from  the 
Insurance  company  having  been  made  and 
refused,  the  latter  thereby  became  liable  to 
pay  the  amount  stipulated  in  said  policies  as 
a  total  loss.  The  Franklin  Fire  Insurance 
Company,  as  alleged  in  appellee's  petition,  at 
the  time  of  the  issuance  by  it  of  the  said  fire 
Insurance  policies  had  not  compiled  with  the 
requirements  of  the  laws  of  this  state  as  to 
.the  transaction  of  the  business  of  writing 
fire  insurance,  and  was  not  authorized  under 
the  law,  as  a  foreign  corporation,  to  trans- 
act an  insurance  business  In  this  state.  Ap- 
pellee further  avers  that  the  appellant,  Drum- 
mond, solicited  the  insurance  on  behalf  of 
said  insurance  company,  and  transmitted  to 
the  same  an  application  by  appellee  for  a  pol- 
icy of  Insurance  in  said  company,  and  that 
appellant  received  from  said  insurance  com- 
pany the  two  policies  In  question,  and  deliv- 
ered the  same  to  the  appellee,  receiving  from 
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It  tbe  premlnma  therefor,  transmitting  tho 
aame  to  said  Insurance  company,  after  de- 
ducting Us  commission,  and  that  appellant 
aft»  the  fire  prepared  and  assisted  in  prepar- 
ing the  proof  of  loss  of  said  property  to  be 
presented  to  said  company;  that  by  virtue  of 
snch  acts  and  agency  for  the  insurance  com- 
pany, Dmmmond  became  indebted  and  liable 
to  pay  the  sum  of  said  policies.  The  appel- 
lant answered  that  the  Insurance  was  pro- 
cured at  the  instance  and  request  of  the  ap- 
pellee and  as  his  agent,  and  not  as  the  agent 
of  the  insurance  company,  and  that  appellee 
had  full  knowledge  of  the  facts  concerning 
said  insurance  and  concerning  said  company, 
and,  after  such  Information  had  been  impart- 
ed to  it,  then  directed  the  appellant  to  pro- 
cure the  Insurance,  and  in  accordance  with 
said  Instmctlons  the  appellant  procured  the 
same.  Tbe  antellant  also  alleged  a  fraudu- 
lent oTerraluation  of  the  property  by  aj^pellee 
in  stating  the  value  of  the  same  at  $4,000, 
'  which  was  the  amount  of  Insurance  upon  the 
property,  when  in  tact  the  real  value  was 
less  than  |1,000,  and  that  on  account  of  tbe 
fraudulent  representation  and  application  for 
said  insurance  the  policy  was  void,  further 
alleging  that  if  the  Issuance  and  delivery  of 
tbe  policies  Involved  in  this  suit  were  Illegal, 
the  appellee  was  cognizant  of  the  facts  oon- 
Btltntlnc  the  Illegality  of  the  same,  and  with 
such  knowledge  piocored  tbe  appellant  to 
obtain  from  the  insurance  company  the  poli- 
cies In  question,  and  "aided,  abetted,  and  en- 
ooaraged"  tbe  appellant  in  the  violation  of 
the  laws  of  the  state,  and  is  estopped  from 
claiming  any  loss  against  taim.  Tbe  trial 
court,  after  the  submission  of  tbe  evidence, 
peremptorily  instructed  tbe  Jury  in  favor  of 
tbe  appellee  for  the  full  amount  of  the  in- 
surance stipulated  In  the  policies. 

[11  The  appellee  is.  attempting  to  impress 
liability  upon  appellant  by  virtue  of  tbe  fol- 
lowing articles  of  our  Insuraiice  Statutes, 
embodied  in  the  Rev.  St  1911: 

"Artide  4861.  Any  person  who  solicits  in- 
surance on  behalf  of  any  insurance  company, 
whether  Incorporated  under  the  laws  of  this 
or  any  other  state  or  foreign  govemment«  or 
who  takes  or  transmits  other  than  for  him- 
self any  appUcati<m  for  insurance  or  any 
policy  of  insurance  to  or  from  such  company, 
or  who  advertises  or  otherwise  gives  notice 
that  be  will  receive  or  transmit  the  same,  or 
who  shall  receive  or  deliver  a  policy  of  insur- 
ance of  any  such  company,  or  who  shall  ex- 
amine or  inspect  any  risk,  or  receive,  or  col- 
lect, or  transmit  any  premium  of  Insurance, 
or  make  or  forward  any  diagram  of  any 
building  or  buildings,  or  do  or  perform  any 
other  act  or  thing  in  tbe  making  or  consum- 
mating of  any  contract  of  insurance  for  or 
with  any  such  insurance  company  other  than 
for  himself,  or  who  shall  examine  into,  or 
adjust  or  aid  in  adjusting  any  loss  for  or  on 
bebalf  of  any  snch  insurance  company, 
wbetber  any  ot  such  acts  shall  be  done  at  the 
instance  or  reQuest,  or  by  the  employment  of 


such  Insurance  company,  or  of  or  by  any 
broker  or  other  pMson,  shall  be  held  to  be 
the  agent  of  the  company  for  which  tbe  act 
is  done,  or  the  risk  is  taken,  as  far  as  re- 
lates to  all  the  liabilities,  duties,  require- 
ments and  penalties  set  forth  in  this  chapter. 
*    *    * 

"Art  4062.  Whenever  any  person  shall  do 
or  perform  within  this  state  any  of  the  acts 
mentioned  In  article  4861  for  or  on  behalf  of 
any  insurance  company  therein  referred  to, 
such  company  shall  be  held  to  be  doing  busi- 
ness in  this  state,  and  shall  be  subject  to  the 
same  taxes,  state,  county  and  municipal,  as 
insurance  companies  that  have  been  legally 
qnallfled  and  admitted  to  do  business  in  this 
state.  *  •  •»  And  article  4962  further 
provides:  "Any  person  who  shall  do  any  of 
tbe  acts  mentioned  in  article  4861  for  or  on 
behalf  of  any  insurance  company  without 
such  company  has  first  complied  with  the 
requirements  of  the  laws  of  this  state,  shall 
be  personally  liable  to  the  bolder  of  any 
policy  of  insurance  In  respect  of  which  such 
act  was  done  for  any  loss  covered  by  tbe 
same." 

Article  4861,  supra,  of  our  Civil  Statutes, 
as  to  the  designation  of  acts  constituting 
statutory  insurance  agents,  is  also  in  hsec 
verba  a  part  of  our  Penal  Code^  viz.,  arti- 
cle 644,  Revised  Criminal  Statutes  1911,  and 
which,  followed  by  article  646  of  the  Code, 
make  the  person,  who  performed  the  acts 
denominated  in  the  statute  of  any  insurance 
company  failing  In  authority  to  do  business 
In  this  state,  subject  to  a  considerable  fine 
and  imprisonment 

We  conclude  from  the  testimony  of  Mr. 
Dmmmond  that  he  was  engaged  in  the  in- 
surance business,  and  as  the  proper  repre- 
sentative of  Texas  companies  had  been  in- 
suring the  property  of  the  appellee,  consist- 
ing of  a  bank  building,  a  store  building,  a 
gin  and  a  residence,  and  also  "wrote  the  risk 
on  the  hotel  at  Swearingen  in  said  compa- 
nies," and  they  Instructed  him  to  cancel  the 
same;  W.  D.  Hutchina,  appellee's  agent, 
instnicted  him  to  write  that  Insurance  on 
the  hotel  property.  When  the  regular  li- 
censed companies  represented  by  him  can- 
celed the  insurance  upon  the  hotel  property 
he  Informed  Mr.  Hutchins  of  that  fact,  and 
the  latter  questioned  Drummond  if  he  could 
get  any  other  company  to  carry  the  Insur- 
ance, and  Drummond  said:  "I  told  him  I 
would  make  an  offer  along  that  line. .  •  •  • 
I  then  saw  Mr.  Jordan  and  asked  him  to 
carry  it  after  my  company  had  refused,  and 
he  said  his  company  would  not  carry  It 
[meaning  tbe  hotel  property!.  I  then  saw 
Mr.  Abemathy  and  one  of  his  companies  car- 
ried It  for  a  year,  and  another  one  carried 
It  for  a  little  while,  and  then  canceled  it,  and 
they  refused  to  carry  It  any  longer."  He  said 
that  Mr.  Hutchlns  Instructed  him  to  write 
the  policies  In  his  company  on  the  other 
property,  that  Is,  the  bank  building,  the  store 
building,  tbe  gin  and  tbe  resldoice^  and  the 
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policies  were  delivered  to  Hutchios.  He  fnr- 
tber  testified,  with  reference  to  the  refasal 
of  the  licensed  companies  doinf  buslneas  in 
this  state  Insuring  the  hotel:  "I  was  not 
able  to  get  the  hotel  carried  in  any  of  the 
companies  I  knew  In  Texas.  *  *  *  I  told 
Mr.  Hutchlns  [the  agent  of  appellee]  I  was 
unable  to  get  a  state  company  to  carry  the 
hotel  property.  I  believe  I  told  him  of  some 
literature  I  bad  gotten  from  a  broker  in 
Brooklyn,  N.  T.,  and  be  was  advertising  mu- 
tual companies,  but  I  did  not  mention  the 
name  of  any  particular  company,  I  told  him 
I  might  be  able  to  get  that  broker  to  carry 
it,  and  he  said:  'Well,  I  suppose  that  would 
beat  no  insurance  at  alL  You  see  If  you 
can't  get  a  i)olicy  through  this  mutual  com- 
pany'— and  I  did  it  (We  do  not  mean  to 
state  that  it  is  an  undisputed  fact  that  these 
particular  policies  were  in  a  mutual  compa- 
ny.) I  didn't  know  what  company  this  man, 
the  Brooklyn  broker,  was  representing.  I 
told  Mr.  Hutchlns  that  I  knew  nothing  of 
this  company;  that  he  kne^  just  as  much 
about  it  as  I  did.  Tea,  sir;  I  wrote  the  bro- 
ker for  Insurance,  and  he  sent  me  a  policy, 
and  I  sent  It  over  to  Mr.  Hutchlns."  Drum- 
mond  had  never  represented  the  Franklin 
Fire  Insurance  Company  in  any  manner  pri- 
or to  this  time.  The  policy  was  not  executed 
by  him  as  agent  but  as  a  result  of  communi- 
cations with  the  Brooklyn  broker.  They 
were  executed  by  the  officers  at  the  home 
office,  and  directly  forwarded  to  Drummond, 
who  delivered  the  same  to  the  appellee. 
Drummond  further  said:  "The  White-Swear- 
ingen  Realty  Company  didn't  pay  me  any- 
thing other  than  the  premium  therein  speci- 
fied. •  •  •  I  think  I  received  25  per  cent 
of  the  premium.  •  •  •  Fifteen  per  cent 
Is  as  much  as  any  of  my  companies  will 
pay."  The  first  letter  in  answer  to  Drum- 
mond's  communication  in  regard  to  the  in- 
surance authorized  this  deduction  of  the 
commission.  "The  policies  I  wrote  that  were 
good  I  represented  the  insurance  company, 
•  •  •  but  when  I  wrote  this  other  policy  1 
didn't  write  the  Insurance  companies  for  I  had 
exhausted  my  means  of  getting  Insurance  and 
had  to  go  to  this  one.  I  have  never  paid 
$25  to  the  Commisaioner  of  Insurance  and 
Banking  for  the  purpose  of  writing  Insurance 
In  foreign  companies  not  anthorlzed  to  do 
business  in  this  state.  I  have  never  filed  a 
bond  In  the  sum  of  $1,000  payable  to  the 
Governor,  so  I  could  write  that  kind  of  in- 
surance. •  •  •  After  the  fire  I  prepared 
the  proof  of  loss  for  the  company  at  Mr. 
■VMilte's  request  and  did  that  to  comply  with 
the  terms  of  the  policy.    •    •    ••• 

It  seems  that  Mr.  White,  an  officer  of  the 
company,  had  some  communication  with  Mr. 
Drummond,  with  reference  to  the  Insurance 
In  this  manner,  continuing  to  quote  from 
Drummond's  testimony:  "In  the  summer  of 
1912,  Mr.  White  had  the  policies  sent  down 
to  him  at  Weatherford  and  wrote  me  to  that 
effect    I  didn't  tell  Mr.  White  or  Swearingen 


that  the  Franklin  Fire  insurance  dompany 
was  authorized  to  do  business  in  Texas,  I 
didn't  tell  them  it  was  not  authorized  to  do 
business  in  Texaa  Whlte-Swearlngen  Real- 
ty Company  had  sufficient  notice  through 
their  agent  as  to  the  class  of  insurance  they 
were  getting.  They  had  possession  of  this 
policy  that  Itad  expired.  Mr.  White  wrote 
me  a  letter  to  renew  it,  and  I  did  so  at  his 
request  and  wrote  him  at  the  time  that  it 
was  a  mutual  policy.  Q.  Yon  told  Hutchlns, 
didn't  you,  that  this  company  did  not  have 
authoilty  to  do  business  in  Texas?  A.  That 
was  the  understanding  between  me  and  him. 
Q.  You  told  him  that? .  A.  I  told  him  It 
was  an  Eastern  broker.  I  told  him  that  the 
insurance  would  be  procured  through  an 
Eastern  broker.  •  *  *  Q.  Did  you  tell 
him  that  the  company  you  were  writing  that 
In  was  not  authorized  to  do  business  in  Tex- 
as? A.  No,  sir;  I  do  not  suppose  I  did;  but 
I  do  not  presume  they  were,  or  they  would 
have  had  a  representative  In  Texas.  Q.  You 
won't  tell  this  Jury  that  you  told  Mc.  Hutch- 
lns that  this  comjpany  was  not  authorized  to 
do  business  in  Texas,  will  you?  A.  I  do  not 
know  that  I  told  It  in  those  words,  but  I 
told  him  that  the  policy  would  be  issued 
through  an  Eastern  broker.  Q.  You  have 
plead  here  that  you  told  Mr.  Hutchlns,  agent 
of  Whlte-Swearingen  Realty  Company,  that 
this  company  was  not  authorized  to  do  busi- 
ness in  Texas?  A.  That  was  my  understand- 
ing. Q.  Yon  say  that  you  told  Hutchlns 
that?  It  is  a  fact  you  did  tell  him  or  you 
didn't  A.  According  to  the  best  of  my  recol- 
lection, I  told  him  that  it  was  authorized  to 
do  business  In  Texas.  Q.  Was  that  when 
you  told  him  you  were  going  to  get  a  mutual 
company?  A.  Yes,  sir.  Q.  You  didn't  know 
what  company  it  was  going  to  be  in  •  •  • 
when  you  told  him  you  were  going  to  issue 
through  an  Eastern  broker.  A.  No,  sir. 
Hutchlns  was  willing  to  take  chances  In  an 
Eastern  company.  •  •  •  I  didn't  tell 
Hutchlns  at  the  time  I  delivered  him  this 
policy  that  the  company  was  insolvent" 

It  is  shown  that  the  Brooklyn  broker,  An- 
thony, had  corresiMndence  with  no  other 
person  than  Drummond  in  regard  to  appel- 
lee's Insurance,  and  in  a  letter  written  to 
Paducah  Land  Company  (Drummond)  dated 
May  14,  1912,  the  broker  acknowledges  the 
receipt  of  an  application  of  insurance  for 
$2,375  (in  reality  addressed  to  another  bro- 
kerage company,  and  forwarded  to  Anthony), 
and  says:  "At  any  time  you  want  $2,375.00 
more  Insurance  on  the  same  risk,  please  for- 
ward the  application.  Yon  will  observe  a 
Clause  regarding  a  reinsurance  of  this  poli- 
cy and  for  that  reason  I  ask  you  to  deliver 
the  same  promptly,  collect  for  the  same  on 
delivery,  and  remit  this  office  New  York 
draft  as  the  company  has  to  pay  cash  for  re- 
insurance." The  additional  Insurance  for 
the  additional  amount,  $2,375  was  written, 
and  the  policy  delivered  by  Anthony  to 
Dmmmond,  executed  by  the  same  company. 
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with  a  permlaslon  to  Drammond  to  deduct 
the  26  per  cent  commlsslou.  Drummond 
said:  "In  none  of  the  letters  I  bad  from 
Anthony,  he  never  told  me  that  the  company 
was  not  authorized  to  do  business  In  Texas. 
*  •  *  At  the  time  I  handed  Mr.  Hutchins 
his  Franklin  polldes,  he  knew  as  much  about 
It  as  I  did  and  I  could  not  say  whether  I 
told  him  it  was  not  authorized  to  do  business 
in  Texas." 

The  appellant  advances  the  proposition  un- 
der its  first  assignment  that:  "There  being 
an  issue  of  fact  as  to  whether  defendant  was 
acting  as  the  agent  of  the  plaintlfC  In  the  pro- 
curing of  the  policies,  and  there  being  the 
issue  of  fact  as  to  whether  the  plaintUC  had 
full  and  complete  knowledge  of  each  and 
every  fact  concerning  the  insurance  company 
and  the  conditions  of  the  policies,  it  was  er- 
ror for  the  court  to  withdraw  the  case  from 
the  consideration  of  the  jury,"  and  cites  the 
f<^owlng  cases  in  support  of  the  proposition: 
Vertrees  v.  Head  &  Matthews,  138  Ky.  83, 
127  S.  W.  623;  McBrlde  v.  Rlnard,  172  Fa. 
642,.  33  Atl.  760;  Webster  v.  Ferguson,  9i 
Minn.  88,  102  N.  W.  213;  Hartman  v.  Hol- 
loweU,  126  Iowa,  643,  102  N.  W.  524. 

We  believe  that  a  close  reading  of  the  case 
of  Vertrees  v.  Head  &  Matthews,  supra,  by 
the  Kentucky  court,  exhibits  an  toappUcabil- 
ity  to  the  case  here.  It  is  true  that  the  acts 
within  the  Kentucky  statute,  constituting  the 
person  manifesting  such  acts  a  statutory 
agent  of  the  insurance  corporation  are  sim- 
ilar, and  in  some  respects  the  same  as  in 
our  statute  stamping  agency,  although  the 
acts  are  not  so  many;  however,  the  pur- 
pose seems  to  make  the  person  who  performs 
such  acta  an  agent,  "anything  in  the  policy 
to  the  contrary  notwithstanding,"  and  it  Is 
noted  there  was  no  statute  in  Kentucky  mak- 
ing such  statutory  agent  liable  as  in  our 
state,  on  account  of  performing  any  of  the 
acts  mentioned  in  the  statute,  for  a  company 
which  has  not  compUed  with  the  laws  of 
the  state;  and  the  court,  In  deciding  that  it 
was  a  Jury  question,  rather  solved  the  case 
by  holding  that  if  the  insuicance  agents  be- 
tween the  company  and  Vertrees  "acted 
merely  as  an  accommodation  to  him,  and  told 
Mm  that  they  were  not  agents  for  the  com- 
pany, and  It  had  no  authority  to  do  business 
in  this  state,  and  they  had  no  knowledge  of 
its  condition  or  standing,  then  Vertrees  did 
not  innocently  or  in  ignorance  of  the  true 
state  of  facts  accept  the  policy,  and  must  be 
held  to  have  assumed  the  risk  of  the  solvency 
of  the  company  and  its  liability  to  discharge 
the  agreements  under  its  contracts.  *  •  • 
If  the  transaction  was  in  violation  of  the 
statute,  he  was  knowingly  a  party  to  It,  and 
so  cannot  hold  the  agents  personally  re- 
sponsible."   In  violation  of  what  statute? 

Kentucky  had  a  statute  providing  that  an 
agent  "who  acts  without  a  license  shall  be 
guilty  of  a  misdemeanor  and  subject  to  a 
fine,"  but  did  not  have  a  statute  making  any 
person  liable  to  the .  Insured  If  he  violated 


such  a  law  requiring  him  to  procure  such  a 
license,  and  this  necessarily  Is  the  penal 
liability  referred  to  in  the  opinion,  when  the 
court  states  that  Head  &  Matthews  may  be  li- 
able criminally,  although  not  liable  civilly  to 
Vertrees,  and  upon  the  matter  of  agency  the 
court  is  apparently  illogical,  when  it  says, 
"The  language  of  the  sections  *  *  • 
quoted  is  broad  enough  to  make  Head  & 
Matthews  agents  upon  their  admission  that 
they  transmitted  the  application  for  Vertrees 
to  the  company,"  for  the  reason  that  unless  It 
was  intended  to  hold  that  statutory  agency 
was  not,  and  could  not  be,  a  predicate  of  li- 
ability, the  declaration  of  statutory  agency 
was  unnecessary,  which  was  more  likely,  as 
the  instructions  written  by  that  court,  for 
the  government  of  the  trial  court  guiding  it 
in  the  submission  of  the  matter  to  the  jury, 
did  not  embody  the  statutory  elements  as  In- 
gredients of  agency,  but  such  instruction^, 
were  based  entirely  upon  agency  in  fact  at 
common  law.  In  this  character  of  case  it 
Is  not  so  much  a  question  of  agency  in  fact 
at  common  law,  as  one.  Are  the  acts  perform- 
ed by  the  persons  such  as  to  come  within 
the  spirit  and  meaning  of  the  statute  as  to 
constitute  a  statutory  agency?  Are  they 
stamped  by  the  statute  sufficiently  as  that 
the  liability  would  follow?  The  cause  of 
Webster  v.  Ferguson,  94  Minn.  90,  102  N.  W. 
214,  by  the  Supreme  Court  of  Minnesota^  had 
under  consideration  the  following  sections  of 
the  Code  of  that  state: 

"Sea  25.  Any  iMrson  who  solicits  insurance 
and  procures  the  application  therefor  shall 
be  held  to  be  the  agent  of  the  party  thereaft- 
er issuing  the  policy  upon  such  application 
or  a  renewal  thereof,  anything  in  the  applica- 
tion or  the  policy  to  the  contrary  notwith- 
standing." 

"Sec.  87.  An  Insurance  agent  shall  be  per- 
sonally liable  on  all  contracts  of  insurance 
unlawfully  made  by  or  through  him  directly 
or  indirectly  for  or  in  behalf  of  any  company 
nor  authorized  to  do  business  in  Uils  state." 

It  is  noted  that  under  the  Minnesota  stat^ 
ute,  section  25,  that  the  person  who  solicits 
the  insurance  and  procures  the  application  is 
held  to  be  the  agent  of  the  party  Issuing  the 
policy  upon  such  application,  notwithstand- 
ing a  coptrary  stipulation,  and  the  insertion 
of  such  stipulation  is  often  the  practice  of 
Insurance  companies  in  attempting  to  "shed" 
responsibility  for  the  acts  of  their  own 
agents  actually  employed  and  represented  by 
them;  and  the  court.  In  construing  section 
87,  making  an  Insurance  agent  personally  lia- 
ble on  contracts  of  insurance  unlawfully 
made  by  or  through  him,  in  connection,  we 
presume,  with  the  other  statute,  said  that  the 
liability,  "grows  out  of  the  contractual  rela- 
tion of  the  parties,  and  can  be  enforced  only 
by  the  insured,  who  has  been  made  a  victim 
in  accepting  unlawful,  insurance."  In  this 
case  there  was  quite  a  vigorous  dissenting 
opinion,  both  upon  the  facts  and  upon  the 
law,  the  latter  necessarily  based  upon  the 
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fticts,  and  in  the  oonstmcdon  of  section  2S 
of  the  act,  the  dtesentlng  Judge  saying  that 
"to  hold  that  respondent  was  not  the  agent 
of  the  Insurance  companies,  but,  on  the  oth- 
er hand,  the  representative  of  appellants, 
and  therefore  not  liable,  will.  In  my  opinion, 
open  the  door  in  Minnesota  to  tlie  transac- 
tion of  insurance  business  by  such  companies, 
and  furnish  them  an  easy  method  of  violat- 
ing its  public  policy  as  expressed  by  the 
Legislature" ;  and  he  previously  had  said: 
"The  purpose  of  the  Legislature  in  enacting 
section  87  was  to  protect  the  public  from  the 
evil  results  incident  to  the  writing  of  insur- 
ance thronghout  the  state  by  soK»lled  'wild- 
cat* companies,  and  the  proTlsion  making  the 
agent  negotiating  such  unauthorized  insur- 
ance liable  upon  the  contract  n^otlated  was 
intended  to  operate  as  a  check  against  the 
increase  of  such  business."  The  majority  of 
the  court  in  Webster  v.  Ferguson,  reversed 
and  rendered  that  cause  in  favor  of  the  in- 
surance agent  upon  the  evidence. ' 

The  Supreme  Court  of  Iowa,  in  the  cause 
of  Hartman  &  Daniels  v.  HoUowell,  supra, 
had  under  consideration  section  1749  of  its 
Code,  which  Is  substantially  in  the  same 
language  as  section  25,  supra,  quoted  from 
the  Supreme  Court  of  Minnesota,  and  was 
a  case  where  the  insured  was  suing  the  agent 
for  soliciting  insurance  in  a  nonlicensed  com- 
pany, without  any  statute  impressing  per- 
sonal liability  upon  the  agent,  similar  to  the 
Kentucky  case  In  that  respect  However, 
under  another  section  of  the  Code  of  that 
state,  an  agent  was  prohibited  from  acting 
for  Insurance  companies  in  transacting  busi- 
ness of  insurance  in  the  state  without  his 
procuring  from  the  auditor  of  the  state  a 
cerdflcate  that  such  company  had  complied 
with  the  law,  and  onder  another  section  if 
he  acts  with  knowledge  that  such  company 
"is  doing  business  In  an  unlawful  manner, 
or  Is  insolvent,  or  solicits  insurance  with  said 
company  or  association,"  etc.,  he  Is  guilty 
of  a  misdemeanor.  The  Judgment  of  the 
trial  court  and  the  verdict  of  the  Jury  were 
affirmed  in  this  case  by  the  Supreme  Court 
of  Iowa,  which  said  that:  "The  defendant 
does  not  pretend  to  have  supposed  these  com- 
panies were  authorized  to  do  business  in 
the  state,  and  his  only  apology  to  relieve  him 
from  the  charge  of  negligence  is  that  he  act- 
ed at  the  instance  of  the  plaintiffs  \n  ob- 
taining insurance  from  companies  neither 
knew  anything  about.  But  whether  he  did 
so  was  an  issue  for  the  Jury  to  determine." 
This  same  Supreme  Court,  17  years  pre- 
viously, in  the  case  of  Insurance  Co.  v.  Shar- 
er, 76  Iowa,  286,  41  N.  W.  20,  construing  the 
same  article,  1749,  upon  a  state  of  facts  in- 
dicated by  the  quotation  said:  "Now,  while 
Glberson  did  not  solicit  the  insurance  in  the 
sense  of  having  importuned  defendants  to 
apply  for  it,  he  did  procure  the  application 
within  the  meaning  of  the  statute;  for  he 
received  it,  and  at  bis  request  the  policy  was 
issued  upon  it.     To  hold  otherwise  would 


be  to  put  an  exceedingly  narrow  construction 
upon  the  words  of  the  enactment,  and  one 
which  in  many  cases  would  defeat  the  mani- 
fest legislative  intent  The  manner  in  which 
such  business  is  transacted  is  known  to  all 
men.  Prudent  business  men  and  property 
owners  do  not  wait  to  be  personaUy  solicit- 
er,"  but  "their  custom  Is  to  apply  to  the 
agent  of  some  company  or  association  en- 
gaged in  the  business  of  insurance;  and,  if 
the  agent  is  a  mere  solicitor,  their  appli- 
cation is  forwarded  to  some  agent  or  officer 
having  authority  to  accept  or  reject  it  The 
statute  was  as  certainly  intended  to  apply 
to  transactions  of  that  kind  as  to  those  in 
which  the  agent  procured  the  application  by 
personal  solicitation,  and  that  was  the  char- 
acter of  the  transaction  in  question.  We 
conclude,  therefore,  that  Glberson  was  the 
agent  of  plaintiff  in  the  transaction." 

The  ri^t  of  the  exclu8l<m  of  foreign  cor- 
porations (without  noting  exceptions),  in- 
cluding Insurance  corporations.  Is  one  of  the 
most  important  unsurrendered  powers  of  a 
state  government  The  absolute  right  to  ex- 
clude carries  the  necessary  correlative  right 
of  admission  upon  conditions  which  must  be 
complied  with.  Commonwealth  t.  Nutting, 
175  Mass.  154,  66  N.  E.  896,  78  Am.  St  Bep. 
483;  Hooker  v.  State  of  Calif omla,  165  U. 
S.  649,  15  Sup.  Gt  207,  39  L.  Bd.  297;  Taber 
v.  Building  &  Loan  Association,  91  Tex.  92, 
40  S.  W.  954.  The  suppression  of  a  viola- 
tion of  such  laws  by  Indirection,  and  pre- 
venting the  entrance  of  foreign  corporations, 
except  upon  conditions,  in  this  instance  ac- 
cepting applications  for  insurance  through 
persons  in  this  state,  thereby  doing  the  thing 
which  the  statute  inhibits,  is  the  important 
ingredient  of  public  policy  assisting  the  in- 
terpretation of  the  statutes  quoted.  See  an- 
thorlties  cited. 

The  cause  of  Hooker  v.  the  State  of  Cali- 
fornia, by  the  Supreme  Oourt  of  the  United 
States,  affirming  the  dedsion  of  the  Supreme 
Court  of  California,  was  one  involving  the 
conviction  of  an  insurance  agent  for  "pro- 
curing or  agreeing  to  procure"  maritime  in- 
surance with  a  fordgn  company  which  had 
failed  to  comply  with  the  law  requiring  such 
companies  to  file  a  certain  bond  before  trans- 
acting insurance  business  within  that  state^ 
which  is  also  a  prerequisite  in  Texas  in  re- 
gard to  such  insurance  companies.  Article 
4870,  R.  S.  1911.  It  was  urged  in  that  cas^ 
that  the  conviction  was  illegal  because  the 
statute  undertook  to  forbid  the  procurement 
of  contracts  outside  of  the  state;  and  the 
same  question  substantially  was  Involved  in 
the  case  of  Commonwealtii  v.  Nutting,  de- 
cided by  the  Massachusetts  Supreme  Court 
supra.  The  facts  here  are  not  the  same  in- 
volved in  the  two  cases  mentioned,  and  we 
admit  the  analogy  Is  remote  as  bearing  up- 
on the  facts  as  to  the  civil  liability  of  Drum- 
mond,  except  that  the  underlying  reasons  of 
the  statutes  relating  to  insurance,  and  the 
court's  avoidance  of  a  construction  of  the 
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same  letardlng  tbe  purposes  for  which  they 
weie  enacted,  are  ao  aptly  put,  as  to  suggest 
qnotatlona.  In  the  United  States  Supreme 
Gonrt  Case  the  position  was  adranced  that 
the  broker,  "who  agrees  to  procure  any  In- 
surance for  a  resident"  of  the  state  of  Gall- 
fomla,  was  the  agent  of  such  resident  In  pro- 
curing the  same;  and  hence  tbe  contract  of 
Insurance  having  been  procured  by  the  agent 
of  the  Insured,  and  the  foreign  corporation 
not  having  complied  with  the  state  law,  snch 
corporation  could  not  be  legally  within  tbe 
state  for  the  purpose  of  giving  Its  assent  to 
the  contract,  further  urging  that  tbe  contract 
of  Insurance,  according  to  this  theory,  was  in 
reality  consummated  without  the  state  be- 
tween the  resident,  through  Its  own  agent, 
and  the  foreign  corporation,  and  that  because 
a  foi^gn  contract  could  not  be  condemned 
by  state  law,  there  was  no  violation  of  aald 
law.  Mr.  Justice  White  said:  "If  the  con- 
tention of  tbe  plaintiff  in  error  were  admit- 
ted, the  established  authority  of  the  state  to 
prevent  a  foreign  corporation  from  carry- 
ing on  business  within  Its  limits,  either  ab- 
solutdy  or  except  upon  certain  conditions, 
woold  be  destroyed.  It  leouli  be  only  neo- 
ettory  for  »uch  a  corporation  to  have  on 
wtientandiiti/  with  a  reaUent  that,  in  the 
effectinff  of  oontractt  between  itaelf  and 
other  retidentt  of  the  state,  he  thould  be 
considered  the  agent  of  the  insured  persons, 
and  not  of  the  company.  This  would  make 
tbe  exercise  of  a  substantial  and  valuable 
power  by  a  state  government  depend,  not  on 
the  actual  facts  of  the  transactions  over 
which  it  lawfully  seeks  to  extend  Its  control, 
but  upon  the  dlaposition  of  a  corporation  to 
resort  to  a  mere  subterfuge  in  order  to  evade 
obligations  properly  Imposed  upon  it.  Public 
policy  forbids  a  construction  of  law  wUCh 
leads  to  such  a  result,  unless  legally  un- 
avoidable" (The  emphasis  Is  ours).  In  tbe 
case  of  Ckjmmonwealtb  v.  Nutting,  supra,  de- 
cided by  Chief  Justice  Holmes,  where  an  in- 
surance agent  was  convicted  for  aiding  in 
tbe  transaction  of  Insurance  with  a  company 
which  had  not  been  admitted  to  do  business 
in  the  state  of  Massachusetts,  it  was  said: 
"One  main  object  In  imposing  such  conditions 
in  this  commonwealth  is  to  secure  people 
against  fraudulent  or  worthless  contracts, 
and,  in  case  of  litigation,  to  save  them  from 
having  to  go  abroad." 

As  stated,  the  public  policy  involved  is  the 
prevention  of  the  violation  of  the  state  law, 
and  the  suppression  of  tbe  character  of  In- 
snranoe  indicated  which  may  be  solicited 
from  the  residents  of  a  state  by  irresponsible 
companies  who  have  not  the  assets,  or  if  they 
have  the  resources,  have  not  the  inclination, 
to  yield  to  the  law  of  the  state  on  a  parity 
with  state  companies  and  foreign  companies 
wlio  do  comply.  Tbe  protection  of  its  dtl- 
xens  against  contracts  difficult  and  expensive 
to  enforce,  if  enforceable,  made  by  foreign 
corporations,  sheltered  in  a  foreign  Jurisdic- 
tion, with  no  assets  in  this  state  to  meet  its 


obligations,  Is  necessarily  an  Important  ob- 
ject. Insurance  is  almost  in  the  nature  of  a 
tax,  though  not  compulsory,  and  the  foreign 
corporation  should  give  assurance  that  it  will 
pay  its  policy  holders  and  be  placed  upon  an 
equality  with  other  Insurance  companies  as 
to  tbe  maintenance  of  government;  without 
enforcement  of  some  law  of  this  character 
such  Insurance  companies  would,  in  a  sense, 
be  protected  against  those  who  do  comply 
with  the  law — the  latter  could  not  give  the 
rates  accorded  by  tbe  former,  and  tbe  plane 
of  competition  would  not  be  equal,  as  tbe 
burdens  of  each  are  diverse,  and  tbe  con- 
sequences to  tbe  citizens  and  govenuaent  are 
such  as  to  cause  tbe  substantial  and  proper 
enforcement  of  such  laws  to  become  a  whole- 
some object  We  will  admit  that  tbe  interpre- 
tation of  statutes  of  this  character  could  be- 
come imreasonable  to  the  extent  that,  within 
tbe  letter  of  tbe  law,  if  A.  has  B.,  bis  agent 
or  employ^,  to  perform  the  acts  designated 
in  tbe  statute,  to  transmit  tbe  application  for 
insurance,  or  a  poUcy,  or  transmit  the  premi- 
um, or  make  and  forward  a  diagram  of  the 
principal's  buildings,  etc.,  to  some  insurance 
company,  and  to  hold  such  an  agent  or  em- 
ploye liable,  it  would  be  in  such  violation  of 
tbe  spirit  of  the  statute  as  not  to  be  within 
its  letter,  although  so  designated.  It  would 
be  like,  as  dted  by  Blackstone,  attempting  to 
Include  a  surgeon,  who  opened  tbe  vein  of  a 
person  that  fell  in  tbe  street  with  a  fit,  as 
liable  under  the  Bolognian  statute,  which  en- 
acted "that  whoever  drew  blood  In  tbe  streets 
should  be  punished  with  tbe  utmost  severity." 
Blackstone,  Com.,  vol.  1,  p.  40. 

However,  when  we  apply  the  statute  to  one 
who  is  engaged,  like  Drummond,  in  tbe  busi- 
ness of  insurance  la  this  state,  we  think  a 
different  reason  and  a  different  policy  pre- 
vails. This  class  of  persons  is  sought  as 
intermediaries,  whether  by  the  insured  or 
tbe  insurer,  as  tbe  purveyors  of  insurance, 
and,  to  say  the  least  of  it,  such  persons  are 
the  subjects,  who  may,  by  conducting  the 
negotiations  between  tbe  parties,  advance  a 
violation  of  tbe  statute  instead  of  retarding 
the  same;  and,  as  was  well  said  by  Chief 
Justice  Holmes,  in  tbe  Nutting  Case,  supra, 
adopted  by  tbe  Supreme  Court  of  tbe  United 
States  with  approval,  in  the  same  case  (183 
U.  S.  563,  22  Sup.  Ct.  238,  46  L.  Ed.  324, 
whoi  tbe  Nutting  Case  was  before  that  tri- 
bunal), and  in  the  case  of  Delamater  v. 
South  Dakota,  205  U.  S.  103,  27  Sup.  Ct  450, 
51  L.  Ed.  731,  10  Ann.  Cas.  733.  "While  tbe 
Legislature  cannot  impair  tbe  freedom  of 
McKle  [tbe  insured]  to  elect  with  whom  he 
wUI  contract  it  can  prevent  tbe  foreign  in- 
surers from  sheltering  themselves  under 
bis  freedom '  in  order  to  soUclt  contracts 
which  otherwise  be  would  not  have  thought 
of  making.  It  may  prohtt)it  not  only  agents 
of  insurers,  but  also  brokers,  from  solieit- 
iitff  or  intermeddling  in  suoh  insurance,  for 
the  same  reasons."    (Tbe  emphasis  is  ours.) 

Our  statute  is  quite  stringent,  and  leaves 
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very  little  to  construction.  Reverting  to 
article  4961,  designating  the  acts  constitnt- 
Ing  the  person  performing  the  same  as  the 
agent  of  the  insurance  company,  It  not  only 
embraces  the  acts  designated  in  all  other 
statutes  we  have  investigated,  but  if  such 
person  performs  or  does  "any  other  act  or 
thing  In  the  making  or  consummating  of  any 
contract  of  insurance  1(yr  or  with  any  such 
inturanee  company  other  than  for  himself, 
*  *  •  whether  any  of  such  acts  shall  he 
done  at  the  instance  or  request,  or  by  the 
employment  of  such  insurance  company,  or 
of  or  by  any  broker  or  other  person."  (The 
emphasis  is  ours.) 

In  the  case  of  Woolwine  v.  Mason,  157  8. 
W.  682,  the  Supreme  Court  of  Tennessee,  in 
construing  a  statute  very  similar  to  ours, 
and  containing  the  same  language  we  em- 
brace in  quotations,  held  that  the  defense 
here  interposed  was  unavailable,  reversing 
and  rendering  the  cause  In  favor  of  the  in- 
sured. Tennessee  also  by  a  section  of  its 
Code  made  the  agent  or  person  personally 
liable  on  contracts  of  insurance  unlawfully 
made  by  or  through  him,  directly  or  Indirect- 
ly for  or  in  behalf  of  any  Insurance  com- 
pany not  authorized  to  do  business  in  that 
state.  The  court  said:  "There  is  no  escape 
from  the  meaning  of  this  language.  It  must 
be  conceded  that  these  contracts  of  Insurance 
procured  for  complainant  by  the  defendants 
were  unlawfully  procured  by  defendants. 
Under  the  language  of  the  statute,  it  makes 
no  difference  that  the  policies  were  obtained 
indirectly  through  another  firm  of  insurance 
men  at  Chicago.  •  •  •  We  think  it  can 
make  no  difference  that  complainant  knew 
of  this  violation  of  the  law  by  defendants. 
His  knowledge  did  not  make  tbelr  act  legal, 
or  excuse  them  from  the  statutory  penalty 
visited  upon  sa<^  dereliction.  The  provisions 
of  the  statute  are  directed  against  com- 
panies and  Insurance  agents,  not  against  poli- 
cy holders.  The  act  Is  remedial  in  Its  nature, 
and  was  designed  for  the  protection  of  the 
public.  •  •  •  The  agent  is  liable  as  If 
he  were  the  insurer— as  if  he  individually 
had  written  the  policy.  There  can  be  no 
question  upon  this  record  that,  viewed  as  an 
insurer,  upon  these  several  policies,  defend- 
ants are  liable  to  the  complainant  for  the 
loss  sustained."  Also  see  Lathan  Mercantile 
&  Commercial  Co.  v.  Harrod  et  al.,  71  Kan. 
565,  81  Pac.  214,  by  the  Supreme  Court  of 
Kansas;  Morton  v.  Hart,  88  Tenn.  427,  12 
8.  W.  1026,  by  Chief  Justice  Tumey. 

We  are  unable  to  appreciate  the  distinc- 
tion made  in  some  of  the  decisions,  as  ap- 
plicable to  our  particular  statute,  contended 
for  by  appellant,  that  the  criminal  liability 
may  be  imposed  If  the  acts  designated  in  the 
statute  are  performed,  though  the  dvil  lia- 
bility as  applied  to  the  same  facts,  would 
not  exist,  as  to  the  question  of  agency. 
The  civil  statute  defining  who  is  an  agent  as 
one  who  does  the  things  designated  by  the 
statute  for  a  nonresident  Insurauoe  company 


which  has  failed  to  comply  with  the  law, 
followed  by  the  article  making  such  persons 
dvllly  liable,  Is  the  same  statute  and  the 
same  agency,  based  upon  the  same  derelic- 
tion of  the  corporation  which  makes  him 
criminally  liable.  The  logic  evidently  is  that 
If  the  person  is  an  agent  of  the  insured  at 
common  law,  but  if  he  performs  the  acts 
designated  by  the  statute,  he  may  be  such 
an  agent  as  could  be  prosecuted,  but  could 
not  be  held  liable  to  the  assured.  We  be- 
lieve the  purpose  of  the  statute  has  a  wider' 
scope;  it  in  reality  makes  the  class  aimed 
at,  in  order  to  suppress  the  evil,  the  Insurer. 
The  relative  position  of  the  agent,  standing 
in  the  shoes  of  the  Insurance  company,  where 
the  question  is  considered  by  the  decisions, 
stamps  the  status  of  the  agent  as  the  in- 
surer. The  primary  purpose  of  the  law 
could  never  be  solved  If  you  Interpolate  Into 
the  statute  common-law  agency,  if  the  agent 
In  reality  performed  the  acts  designated  in 
the  statute,  for  the  reason  that  it  would  con- 
flict with  the  act  to  that  extent,  and  all 
that  would  have  to  be  done  under  such  an 
interpretation  to  defeat  the  strong  purpose  of 
the  law,  as  Justice  White  said  in  the  Hooper 
Case,  snpra,  would  be  to  have  an  "under- 
standing." The  ordinary  manner  of  procur- 
ing Insurance  by  the  insured  is  to  consult 
Insurance  agents,  as  was  done  in  this  case. 
The  Insurance  agent  Informs  the  seeker  of 
Insurance  that  it  is  understood  he  will  rep- 
resent the  latter  solely  as  his  agent,  and  if 
he  procures  insurance  out  of  the  state  from  a 
company  which  has  not  complied  with  the 
law,  the  insured  must  take  his  chances. 
However,  we  do  not  think  these  parties  are 
in  pari  delicto  under  the  statute.  The  law 
contemplates  actual  conditions,  as  much  so  in 
a  matter  of  this  kind  as  in  usury  statutes, 
while  the  conditions  may  not  be  as  impelling 
upon  the  insured  as  upon  the  borrower.  The 
ordinary  man  would  go  as  directly  to  his 
home  Insurance  agent  in  trouble  over  his  in- 
surance, as  he  would  to  his  home  banker  In 
financial  dlfflcjilty. 

In  Smith  V.  State,  18  Tex.  App.  71,  where 
the  convicted  insurance  agent  Itad  violated 
the  same  law,  Judge  Hurt  said :  "It  was  the 
intent  and  express  purpose  of  *  *  *  the 
act  to  make  all  persons  committing  any  of  the 
acts  therein  named,  agents,  whether  In  fact 
they  were  so  or  not" 

In  tbe  case  of  Cain  v.  State,  by  the  Su- 
preme Court  of  Mississippi,  60  South.  732,  a 
statute  was  under  consideration  with  refer- 
ence to  the  acts  to  be  performed,  the  same 
as  our  statute;  and  the  facts  relevant  to 
agency  committed  by  the  agents  convicted  in 
that  case  were,  we  think,  identtcally  the  same 
as  Drummond  contends  were  committed  by 
him  in  this  case,  and  the  court  said,  ruling 
out  the  question  of  common-law  agency: 
"The  object  of  the  statute  was  to  keep  wild- 
cat companies,  or  companies  not  complying 
with  the  law,  from  doing  business  In  the 
state ;  and  to  that  end,  all  persons  acting  as 


Digitized  by 


Google 


Tex.) 


DRUMMOXD  V.  WHITE-SWEARINGEBT  REALTY  CO. 


27 


intermediaries  for  such  companies,  wbetber 
directly  or  tbrough  drcultons  routes,  were 
made  Uable"  to  punishment  Also  see  Mary- 
land Casualty  Co.  v.  Gaffney  Mfg.  Co.,  78  S5. 
B.  1090,  where  the  Supreme  Conrt  of  Sonth 
Carolina  declared  a  local  agent,  who  "broker- 
ed" through  another  agent  an  insurance  pol- 
icy, a  statutory  agent,  under  a  statute  Iden- 
tical with  ours  as  to  "acts." 

Alabama  in  1893  had  a  statute  (section 
1205)  very  similar  to  ours,  and  the  same 
was  under  consideration  by  the  Supreme 
Court  of  Alabama  In  the  case  of  Noble  & 
Ware  v.  Mitchell.  100  Ala.  519, 14  South.  581, 
25  L.  R.  A.  241,  a  suit  by  the  insured  against 
the  agent  for  transmitting  a  premium  and  a 
policy  of  Insurance,  and  the  facts  on  the 
question  of  statutory  agency  were  quite  simi- 
lar to  the  facts  here.  A  close  reading  of  the 
opinion,  in  connection  with  the  special  charg- 
es requested  by  the  agent  and  refused  by 
the  trial  court,  is  authority  on  the  issue  of 
statutory  agency  in  favor  of  the  a^mance 
of  this  case.  The  question  really  submitted 
was,  Sid  the  insurance  agent  who  procured 
the  policy  really  perform  the  acts  designated 
by  the  statute?  Which,  of  course,  if  disputed 
should  be  an  issue  to  a  Jury  in  any  case.  It 
was  not  submitted  whether  his  acts  amount- 
ed to  real  agency  for  the  insurance  company. 
The  trial  court  told  the  Jury,  if  the  defend- 
ant transmitted  the  premium  or  the  policy, 
"he  is  an  agent  although  in  point  of  fact  he 
has  no  connection  with  the  company,"  and 
the  appellate  court  said,  "It  is  the  acting  as 
agent  for  such  a  company  (nonlicensed)  that 
constitutes  the  'offense'  which  is  the  founda- 
tion of  the  suit,"  and  a  consideration  of  the 
opinion  clearly  shows  that  the  "acting  as 
agent  for  the  company"  was  constituted  by 
the  acta  designated  in  the  statute,  though 
the  agent  did  not  have  any  direct  dealing 
with  the  company. 

As  stated,  the  real  testimony  in  this  cause 
is  that  neither  party  knew  anything  in  re- 
gard to  the  solvency  or  Insolvency  of  the 
insurance  company  at  the  time  the  policies 
were  delivered.  The  record  does  present  the 
anomaly  of  Hutchlns  (who,  as  a  Jury  question, 
we  assume  was  the  agent  of  the  plaintiff  in 
the  negotiations  with  Drummond)  testifying 
that  Drummond  informed  him  that  the  com- 
pany did  not  have  authority  to  do  busmess  in 
Texas  and  the  defendant  himself  swearing 
that  to  the  best  of  his  recollection  he  inform- 
ed Hutchlns  that  the  insurance  company  did 
have  authority  to  do  business  in  the  state; 
we  are  not  quite  prepared  to  say  that  Drum- 
mond's  testimony  is  a  Judicial  admission  and 
binding  upon  him  as  to  this  matter,  as  con- 
tended by  appellee,  in  the  face  of  the  con- 
tradictory testimony  of  his  own  witness, 
though  we  admit,  where  such  statements  are 
conflicting  and  the  other  evidence  does  not 
lUominate  the  real  truth  of  the  fact,  that  it 
Is  a  peculiar  position  to  place  a  Jury  and 
court,  in  ascertaining  the  truth,  that  liti- 


gant's admission,  though  from  recollection,  If 
against  his  own  interest,  is  to  be  overborne 
by  the  statement  of  his  witness.  This  char- 
acter of  testimony  appellant  contends  places 
the  parties  in  pari  delicto.  We  doubt  its  suf- 
ficiency, without  expressly  deciding  it,  but 
believe  that  the  measure  of  the  statute  with 
reference  to  liability  is  otherwise  fulfilled 
upon  the  authorities  and  reasons  given. 

[2-B]  Appellant  also  contends  that  the  court 
erred  in  failing  to  submit  the  issue  of  over- 
valuation and  false  representation  as  to  the 
hotel  to  the  Jury.  Article  4874,  R.  S.  1911, 
prescribes  that:  "A  fire  insurance  policy,  in 
case  of  a  total  loss  by  Are  of  property  Insur- 
ed, shall  be  held  and  considered  to  be  a  liqui- 
dated demand  against  the  company  for  the 
full  amount  of  such  policy ;  provided,  that  the 
provisions  of  this  article  shall  not  apply  to 
personal  property."  Article  4948,  R.  S.  1911, 
prescribes:  "In  all  suits  brought  upon  in- 
surance contracts  or  policies  hereafter  issued 
or  contracted  for  in  this  state,  no  defense 
based  upon  misrepresentations  made  in  the 
applications  for,  or  in  obtaining  or  securing 
the  said  contract,  shall  be  valid,  unless  the 
defendant  shall  show  on  the  trial  that,  with- 
in a  reasonable  time  after  discovering  the 
falsity  of  the  representations  so  made,  it 
gave  notice  to  the  assured,  if  living,  or,  if 
dead,  to  the  owners  or  beneficiaries  of  said 
contract,  that  it  refused  to  be  bound  by  the 
contract  or  policy;  provided,  that  ninety 
days  shall  be  a  reasonable  time.'' 

In  this  case  the  proof  of  loss  was  a  total 
loss.  "A  valued  policy  is  one  in  which  the  sum 
to  be  paid  as  an  Indemnity  in  case  of  loss  Is 
fixed  by  the  terms  of  the  contract"  May  on 
Insurance,  vol.  1,  i  30.  The  loss,  as  a  matter 
of  indemnity,  is  fixed  in  our  state  by  the 
terms  of  the  statute,  and  becomes  the  terms 
of  the  contract.  The  contract  is  necessarily 
alive,  for.  If  dead,  the  plaintiff  could  not  re- 
cover the  loss.  It  is  remembered  that  our 
statute  says  that  the  agent  shall  be  personal- 
ly liable  to  the  holder  of  the  policy  for  any 
loss  covered  by  the  same.  We  are  inclined 
to  think  that  as  between  the  agent  and  the 
insured  the  same  criterion  as  to  the  loss  un- 
der the  contract  is  existent  as  between  the 
Insured  and  the  company,  and  we  necessarily 
have  to  revert  to  the  proposition.  What  Is 
the  loss  as  between  the  latter  in  measuring 
the  Indemnity  between  the  former?  We  think 
any  legal  defense  available  to  the  insurance 
company,  affecting  the  loss  or  destroying  the 
policy.  Is  available  to  the  defendant,  because 
the  statute  makes  the  contract  embrace,  or 
cover,  the  loss,  and  it  is  that  loss  the  agent  is 
liable  for ;  and  if  a  defense  of  the  insurance 
company  would  destroy  the  same,  the  agent 
is  immune  because  the  company  would  be. 
It  logically  follows  that  if  it  is  the  company's 
defense,  which  the  agent  uses  as  a  destruc- 
tion of  the  loss,  covered  by  the  policy,  the 
burden  Is  upon  him,  as  upon  the  company,  to 
negative  the  loss;  this  is  fair  to  the  insured. 
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Hnd  Is  all  the  agent  could  require ;  otherwise 
the  scope  of  the  agent's  defense  would  be 
broader  than  that  of  the  Insurer,  and  the  loss 
to  the  insured  would  not  be  that  loss  covered 
by  the  policy,  and  which,  if  the  company 
could  be  made  to  pay,  would  be  recoverable 
against  it 

If  a  suit  against  the  agent  was  referable 
to  a  poUcy  embracing  personalty  entirely, 
and  the  policy  provided  that  the  same  should 
be  void  if  misrepresentations  were  made  to 
the  company  in  the  proofs  of  loss  by  the  in- 
sured, certainly  the  policy  would  not  be  void 
under  article  4949,  covering  that  subject,  un- 
less the  representations  were  such  as  char- 
acterized by  that  article,  making  them  avail- 
able as  a  defense  to  the  company,  and  the 
loss  in  that  character  of  case  covered  by  the 
policy  would  be  the  loss  proven. 

The  answer,  for  the  purpose  of  preventing 
a  recovery  of  the  loss,  based  upon  fraudulent 
valuation,  has  the  imperfections  of  a  lack  of 
allegation  that  any  statements  as  to  the  val- 
ue were  made  to  the  company,  and  that  the 
company  was  misled,  or  induced  to  issue  the 
policy,  on  account  of  any  such  statement. 
The  plea  does  state  that  the  procuring  of  the 
Insurance  for  $4,000,  when  the  hotel  and  lots 
were  of  the  value  of  $1,000,  "was  a  fraud 
upon  the  insurance  company."  The  procur- 
ing of  Insurance  for  $4,000,  when  the  lots 
were  not  of  the  value  of  $1,000,  unless  the 
insurance  company  acted  upon  the  statement 
of  the  insured  as  to  the  value,  and  was  In- 
duced to  write  the  same  on  account  of  the 
representation,  would  not  be  a  fraud  upon 
the  insurance  company.  The  mere  fact  that 
the  property  Is  not  worth  $1,000,  and  the 
insured  knows  it,  added  to  the  circumstance 
that  the  comipany  writes  a  policy  for  $4,000 
and  does  not  know  the  value  of  the  property, 
or,  if  it  did,  was  not  induced  to  write  the 
policy  upon  that  account.  Is  not  a  fraud  up- 
on the  company ;  the  policy  continues  to  be 
a  liquidated  demand.  We  seriously  doubt  if 
this  pleading  would  be  sufficient  to  destroy 
an  ordinary  contract  on  account  of  fraud. 
Our  statute  says  (section  4948,  supra)  that 
no  defense  based  upon  misrepresentation  "In 
securing  the  contract"  shall  be  valid  unless 
the  Insurance  company  shall  show  that,  with- 
in 90  days  after  discovering  the  falsity  of  the 
representations  so  made,  it  gave  notice  to  the 
insured  that  It  refused  to  be  bound  by  the 
policy.  If  this  defense  is  not  available,  the 
loss  is  existent  and  continues  to  be  covered 
by  the  contract  The  defendant  Is  bound  by 
the  company's  omissions  under  this  statute, 
as  it  affects  the  policy  and  the  loss  covered 
by  the  same.  If  the  company  failed  to  dis- 
cover the  falsity  of  the  representations,  the 
agent  fails  to  plead  it,  or  If  the  company  ever 
discovered  the  same  and  sent  the  notice  re- 
quired by  law,  there  is  likewise  a  failure  in 
pleading. 

If  we  are  correct  In  our  exposition  of  the 
statute  with  reference  to  agency,  it  Is  un- 


disputed in  this  case,  without  more,  that  the 
agent  transmitted  the  application,  delivered 
the  policies  from  the  EYanklin  Insurance 
Company  to  the  plaintiff,  and  received  from 
plaintiff  the  premium  and  transmitted  the 
same  to  the  company. 
We  order  an  affirmance  of  the  Judgment. 


ZAVALA.  LAND   &   WATER   CX).   ▼. 

TOLBERT.t 

(Court  of  Civil  Appeals  of  Texas.     F^.  28, 

1914.    Rehearing  Denied  March 

28,  1914.) 

1.  Veitoe  (§  82»)— Change  oi-  VBNxnt— Plea 
OK  Peivilege— Waives. 

Where,   in   an   action   for  frand    indncing 

Elaintiff  to  purchase  certain  land,  defendant 
led  a  cross-petition  seeking  affirmative  relief, 
it  thereby  waived  its  plea  of  privilege  to  be 
sued  in  the  county  of  its  domicile. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  li  47-{S0 ;    Dec.  Dig.  |  82.*] 

2.  Evidence  (|  461*) —  Paboi.  Evidence  — 
Wbttten  Contbaot— Explanation. 

Where  a  written  contract  for  the  sale  of 
land  provided,  "It  is  agreed  to  bore  on  land 
above-described  10%  in.  casing,  guaranteeing 
water  and  draw  on  [plaintiff]  for  total  cost  of 
well  when  completed,  parol  evidence  was  ad- 
missible to  show  the  situation  of  the  parties,  to 
determine  whether  it  was  intended  by  such 
clause  that  defendant  should  guarantee  sufS- 
cient  water  to  irrigate  the  land  sold. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2129-2133;  Dee.  Dig.  {  461.*] 

3.  Witnesses  (|  282*)  —  Ososs-Exauination 
— XjEadino  Questions. 

Where  a  witness  is  called  for  plaintiff, 
defendant  may  propound  leading  questions  to  him 
though  the  witness  was  not  examined  in  chief 
as  to  the  matter  made  the  subject  of  the  ques- 
tions. 

[£<d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  li  927,  989;   Dec.  Dig.  §  282.*] 

4.  Evidence  (§  142*)— Fbaud  —  Dahaoeb  — 
Sales  or  Siiulab  Lands. 

In  an  action  for  alleged  fraud  in  the  sale 
of  land,  resulting  from  defendant's  failure  to 
furnish  water,  evidence  for  plaintiff  that  be- 
fore or  at  the  time  of  the  purchase  of  the  land, 
plaintiff  was  negotiating  with  defendant  for  the 
purchase  of  an  additional  40  acres,  and  that  in 
his  original  petition  he  sued  for  damages  because 
of  defendant's  refusal  to  permit  him  to  pur- 
chase the  additional  land,  but  when  the  water 
billed  he  would  not  have  taken  it  at  any  price, 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I!  416-423;   Dec.  Dig.  I  142.*] 

5.  Appeal  and  Ebbob  (|  1050*)— Rulings  on 
Evidence— Pkejudice. 

In  an  action  for  fraud  in  the  sale  of  land, 
the  admission  of  evidence  by  plaintiff  that  at 
the  time  of  the  purchase  he  desired  to  purchase 
an  additional  40  acres,  and  in  his  original  peti- 
tion sued  for  defendant's  refusal  to  permit  him 
to  purchase  the  additional  land,  but  when  the 
water  failed  be  did  nob  want  toe  land  at  any 
price,  was  not  ground  for  reversal  of  a  Judg- 
ment against  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  1068,  1069,  4153^157, 
4166;   Dec.  Dig.  f  1050.*] 

6.  Fraud  ({  57*)— Sale  or  Lani>— Dakaqes. 

Where,  In  an  action  for  fraud  in  the  sale 
of  land,  plaintiff  claimed  that  by  reason  of  the 
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failure  of  the  water  in  a  well  driven  for  irriga- 
tion, the  land  was  practically  worthless,  defend- 
ant was  entitled  to  prove,  as  bearing  on  the  is- 
sue of  damages,  on  cross-examination  of  one  of 
plaintitTa  witnesses,  that  witness  had  sold  a 
iO-acre  tract  similar  to  plaintiFs  and  situated 
near  it,  for  about  $100  per  acre. 

[EA.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  i  54 ;    Dec  Dig.  i  57.*] 

7.  Triai.  a  191*)— iNSTBtrcnoNB  —  Assumzd 
Facts. 

In  an  action  for  fraud  in  tbe  sale  of  land, 
an  instraction  that,  if  at  the  time  plaintiff  con- 
tracted to  buy  tbe  land,  he  informed  defendant's 
agents  that  he  was  making  a  contract  with  tbe 
intention  of  taking  immediate  possession  and 
making  a  crop  dunng  1912,  and  defendant  un- 
reaaonably  delayed  the  boring  of  a  well  that 
would  produce  a  supply  of  water  sufficient  for 
irrigation  for  tbe  purposes  for  which  plaintiff, 
within  defendant's  knowledge,  purchased  tbe 
land,  and  that  plaintiff  was  thereby  prevented 
from  making  the  crop,  and  was  caused  to  lose 
time  during  tbe  year  1912  for  himself,  hia  son, 
and  teams,  the  jury  should  find  for  plaintiff  the 
reasonable  value  of  his  loss,  etc.,  was  erroneous 
as  assuming  that  defendant  by  its  contract  had 
contracted  to  bore  a  well  on  the  land  that 
would  produce  water  sufficient  for  irrigation, 
which  was  a  contested  issue  In  the  case. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  420-431,  435 ;   Dec  Dig.  {  191.*] 

8.  Fraud  ({  20*)— Mibbkpresentationb. 

Where  notwithstanding  the  representations 
of  defendant's  agents,  made  to  induce  plaintiff 
to  bny  land,  that  sufficient  water  could  be  ob- 
tained from  wells  to  irrigate  tbe  land,  such 
agents  refused  to  guarantee  or  commit  defend- 
ant, by  the  terms  of  the  written  contract  of 
sale,  to  the  proposition  that  a  sufficient  supply 
of  water  could  be  procured  for  irrigation  pur- 
poses, and  plaintiff,  before  he  made  the  con- 
tract to  porchas^  went  on  the  land  to  investi.' 
gate,  and  saw  irrigation  wells  on  lands  that  bad 
been  sold  to  others  in  the  vicinity,  etc.,  the  fail- 
ure of  the  well  installed  on  plaintiff's  land  to 
furnish  sufficient  water  for  irrigation,  and  de- 
fendant's inability  to  produce  a  well  with  suffi- 
cient water  for  that  purpose,  did  not  constitute 
actionable  fraud.. 

fEd.  Note.— For  other  cases,  see  Fraud,  Cent 
D'V  H  17,  18;   Dec  Dig.  S  20.*] 

Appeal  from  District  Court,  Hill  County; 
A.  P.  Dohoney,  Judge. 

Action  by  H.  L.  Tolbert  against  tbe  Zava- 
la Land  &  Water  Company.  Judgment  for 
plalntur,  and  defendant  appeals.  Reversed 
and  remanded. 

Dlnsmore,  McMaban  &  Dlnsmore,  of 
Greenville,  for  appellant.  Thompson  & 
Thompson,  of  Greenville,  for  appellee. 

TALBOT,  J.  The  appellee,  Tolbert,  sued 
the  appellant,  Zavala  Land  &  Water  Com- 
pany In  the  district  court  of  Hunt  county, 
Tex.  The  original  petition  appears  to  have 
been  filed  on  March  23,  1912.  On  May  21, 
1912,  in  due  order  of  pleading,  the  defendant 
filed  its  plea  of  privilege  to  be  sued  in  Zava- 
la county,  wbeie  it  had  its  domicile,  or  in 
Bexar  county,  where  it  was  alleged  it  bad 
an  office  and  agent  for  the  transaction  of  its 
business.  On  February  13,  1913,  plaintltt 
filed  an  amended  petition,  in  which  it  is  al- 
leged, in  substance:  That  plaintiff  resided 
in  Zavala  county,  Tex. ;  that  on  or  about  the 


17th  day  of  January,  1W2,  and  for  some  time 
prior  thereto,  the  defendant,  among  other 
things,  was  engaged  in  promoting  and  de- 
veloping a  town  site  known  as  La  Pryor  in 
said  Zavala  county,  that  pursuant  to  this 
end  defendant  had  platted  a  large  body  of 
land  in  and  around  said  town  into  lots  and 
blocks,  and  through  Its  agents  and  published 
literature  was  offering  for  sale,  and  was  sell- 
ing, said  lands.  That  by  the  contract  of  sale, 
declared  on  in  the  orlf^nal  petition,  defend- 
ant was  obligated  to  sink  a  well  upon  tbe 
land  sold,  and  guaranteed  a  supply  of  water 
therein  sufficient  for  the  purposes  of  irriga- 
tion; that  the  section  of  the  state  wherein 
said  land  is  located  is  arid,  and  that  the 
rainfall  Is  wholly  Insufficient  for  the  pur- 
poses of  growing  the  usual  crops.  That  the 
clause  of  the  contract  by  which  defendant 
obligated  himself  to  sink  said  well  Is  as  fol- 
lows: "It  Is  agreed  to  bore  on  land  above 
described  10%  In.  casing,  guaranteeing  water, 
and  draw  on  R.  L.  Tolbert  for  total  cost  of 
well  when  completed."  That  this  provision 
In  the  contract  was  intended  to  mean,  and 
did  in  fact  me&n,  a  supply  of  water  from  the 
well  to  be  sunk  on  said  land  sufficient  In 
quantity  to  irrigate  the  40  acres  of  land  pur- 
chased. That  the  matter  of  a  water  supply 
sufficient  for  purposes  of  irrigation  was  a 
material  consideration  with  plaintiff  in  the 
purchase  of  said  land,  and  the  value  of  said 
land  Is  almost  wholly  dependent  on  such  sup- 
ply of  water.  That  defendant  failed  to  de- 
liver deed  and  abstract  of  title  to  plaintiff 
within  the  time  agreed  upon,  and  did  not  do 
so  until  about  March  15,  1912,  and  failed  and 
refused  to  sink  a  well  upon  the  land  until 
about  May  15,  1912,  and  that  tbe  well  was 
not  of  the  kind  provided  for  In  the  contract 
That  the  well  which  appellant  sunk  on  the 
land  does  not  afford  a  supply  of  water  suf- 
ficient to  irrigate,  but  is  worthless  for  such 
use.  That  at  the  time  said  contract  was 
made  defendant  knew  that  water  sufficient 
for  purposes  of  irrigation  could  not  be  ob- 
tained upon  said  land,  and  at  said  time  did 
not  Intend  to  supply  such  well,  but  of  these 
facts  plaintiff  was  not  then  informed,  and 
wholly  relied  upon  defendant's  representa- 
tions. In  this  petition  plaintiff  claimed  dam- 
ages for  loss  in  value  of  the  40  acres  of  land, 
loss  of  plalntifTs  time,  and  loss  of  time  by 
plaintiff's  sons,  and  loss  of  time  for  teams, 
and  loss  of  machinery  which  the  plaintiff 
purchased  to  test  the  well,  and  loss  upon 
labor  employed  to  test  the  well,  aggregating 
damages  In  the  sum  of  $5,900.  On  February 
25,  1913,  tbe  defendant  filed  Its  original  an- 
swer, which  consisted  of  general  demurrer 
and  special  exceptions,  a  general  denial,  and 
special  pleas,  wherein  defendant  alleges  that 
it  performed  its  obligations  under  tbe  con- 
tract of  sale,  and  furnished  a  deed  of  con- 
veyance and  abstract  of  title  within  reason- 
able and  proper  time,  and  that  plaintiff  ac- 


*F»r  otbw  casw  Ma  Mune  topic  and  section  NUMBER  in  Deo.  Die.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


30 


165  SOUTHWESTBBN  RBPORTBB 


(Tex.- 


cepted  a  deed  and  abstract  and  went  npon 
the  land  and  took  possession  thereof  under 
the  deed,  whereby  he  was  estopped  from 
claiming  any  damages  by  reason  of  delay  In 
dellTering  deed  and  abstract  of  title,  and  al- 
leging that  defendant  bored  upon  the  said 
land  a  better  well  than  the  well  stipulated  In 
the  contract,  and  that  It  was  plaintiffs  duty 
under  the  contract  to  test  the  well,  and  that 
plaintiff  had  willfully  failed  to  properly  test 
the  well.  And  In  connection  with  this  an- 
swer, but  In  a  separate  count,  the  defendant, 
by  cross-bill,  sought  to  recover  of  the  plain- 
tiff $635,  the  alleged  stipulated  price  for  dig- 
ging the  well  mentioned.  By  his  first  sup- 
plemental petition  plaintiff  alleged,  among 
other  things,  that  defendant  represented  to 
plaintiff  that  there  was  an  unfailing  supply 
of  water  to  be  had  upon  the  land  sold  plain- 
tiff, by  boring  a  well  thereon  amply  sutUcient 
for  purposes  of  irrigation  for  all  of  the  said 
tract  of  land,  "and  in  its  written  contract, 
and  In  and  through  its  verbal  representations 
and  agreement,  it  was  to  furnish  a  well  up- 
on said  land  of  the  kind  therein  mentioned ; 
that  the  well  provided  by  defendant  affords 
no  water  sufficient  to  irrigate  any  land  what- 
ever, and  same  is  wholly  worthless  for  the 
purposes  for  which  same  was  contracted,  or 
for  any  other  purpose  for  which  same  could 
be  used  upon  said  land."  On  February  25, 
1913,  defendant's  general  demurrer  and  all 
Its  special  exceptions  to  plaintiff's  petition, 
except  the  fifth  special  exception,  were  over- 
ruled. Its  fifth  special  exception  was  sus- 
tained, and  plaintiff  filed  a  trial  amendment, 
making  the  following  allegations:  "That  at 
the  time  said  contract  was  made  defendant 
had  subdivided  a  large  tract  of  land  in 
Zavala  county  into  smaller  tracts,  and 
through  its  said  agents  was  engaged  in  ex- 
ploiting, advertising,  and  selling  said  land 
In  Hunt  county  and  elsewhere  as  an  irriga- 
tion proposition.  That  in  the  clause  of  said 
contract  providing  for  the  boring  of  a  well 
upon  said  land,  defendant,  at  the  time,  place, 
and  under  the  circumstances  surrounding. 
Intended  to  represent  and  declare,  and  In 
fact  did  represent  and  declare,  to  plaintiff 
that  by  sinking  a  well  upon  said  land  of  the 
dimensions  stated  and  to  a  depth  of  not  more 
than  200  feet,  that  water  sufficient  in  quanti- 
ty would  thereby  be  procured  to  irrigate  all 
crops  that  might  be  grown  upon  said  40  acres 
of  land,  and  the  defendant  bound  and  obli- 
gated Itself  by  said  contract  to  provide  such 
well.  Defendant  at  said  time,  by  oral  state- 
ments and  representations  made  to  plaintiff, 
and  by  printed  statements,  cuts,  and  pictures 
placed  In  plaintiff's  hands,  did  further  de- 
clare to  and  covenant  with  plaintiff  to  pro- 
vide for  him  upon  said  land  a  well  of  the 
kind  mentioned,  and  that  said  well  would 
and  should  furnish  water  in  sufficient  quanti- 
ty to  Irrigate  all  crops  that  might  be  grown 
upon  said  40  acres  of  land.  That  plaintiff 
relied  upon  said  representations  of  defend- 
ant, and  was  induced  thereby   to  purchase 


said  land,  and  but  for  the  same  he  would  not. 
have  made  the  said  purchase.  That  at  the 
time  defendant  and  its  said  agents  knew  full 
well  that  water  sufficient  for  purposes  of  ir- 
rigation could  not  be  obtained  upon  said 
land,  but  of  this  plaintiff  was  wholly  igno- 
rant, and  trusted  and  relied  upon  the  said 
representations  of  defendant.  That  In  mak- 
ing the  payment  set  out  In  said  contract,  and 
In  executing  and  delivering  his  said  notes 
to  defendant,  plaintiff  trusted  and  relied  up- 
on said  representations  of  defendant  fraudu- 
lently and  deceitfully  made  to  plaintiff  to 
induce  him  to  make  said  contract,  and  to 
pay  the  money  and  execute  the  notes  therein 
mentioned.  That  plaintiff  at  the  time  had 
no  notice  of  such  fraudulent  purposes  on  the 
part  of  defendant,  and  did  not  in  fact  learn 
of  the  same  for  some  time  thereafter."  The 
case  was  tried  before  the  court  and  a  Jury ; 
the  issue  raised  by  defendant's  plea  of  priv- 
ilege being  submitted  to  the  Jury  In  connec- 
tion with  the  case  on  its  merits,  and  the  trial 
resulted  in  a  verdict  and  judgment  denying 
the  plea  of  privilege,  and  awarding  plaintiff 
damages  in  the  sum  of  $2,500.  From  tbla 
Judgment  defendant  appealed. 

[1]  The  right  to  maintain  this  suit  in  Hunt 
county  is  predicated  upon  the  seventh  subdi- 
vision of  article  1830  of  the  statutes,  which 
authorizes  a  defendant  in  all  cases  of  fraud 
to  be  sued  in  the  county  In  which  the  fraud 
was  committed,  although  his  domicile  may  be 
in  some  other  county,  and  the  first  assign- 
ment of  error  complains  that  the  verdict  of 
the  jury  finding  against  appellant  on  its  plea 
of  privilege  to  be  sued  in  Zavala  county, 
which,  according  to  the  undisputed  evidence, 
was  its  place  of  domicile,  is  against  the 
great  weight  of  the  evidence,  and  not  sup- 
ported thereby.  •  Whether  or  not  this  is  the 
correct  view  of  the  evidence  we  need  not  stop 
here  to  inquire.  It  is  sufficient  to  say  that 
appellant,  by  the  filing  and  trial  of  Its  cross- 
action  seeking  affirmative  relief,  as  shown  by 
our  statement  of  the  pleadings,  waived  its 
plea  of  privilege  to  be  sued  In  the  county  of 
its  domicile.  It  has  been  repeatedly  held  by 
the  appellate  courts  In  this  state  that  the  fil- 
ing of  such  a  cross-action  and  a  trial  thereon 
is  equivalent  to  the  instltntion  and  trial  of  a 
new  suit  by  the  defendant  against  the  plain- 
tiff, and  constitutes  a  waiver  of  a  plea  assert- 
ing the  right  to  be  sued  in  another  county. 
It  follows  that  this  assignment,  without  ref- 
erence to  the  state  of  the  evidence  bearing 
upon  the  issue  tendered  by  the  plea  of  privi- 
lege, must  be  overruled.  Kolp  v.  Shrader, 
131  S.  W.  860;  Thorndale  Mercantile  Co.  v. 
Evens  &  Lee,  146  S.  W.  1053 ;  E.  T.  Ramsey 
&  Son  V.  Cook,  151  S.  W.  346 ;  Carver  Bros. 
V.  Merrett,  155  S.  W.  633 ;  Amarillo  Commer- 
cial Co.  V.  Milling  &  Grain  Co.,  166  S.  W. 
1124 ;   Barblan  v.  Gresham,  156  S.  W.  365. 

[2]  The  second  assignment  of  error  is  that 
the  court  erred  in  overruling  defendant's  first 
special  exception  to  that  portion  of  plaintlfT's 
first  amended    petition    which   reads   thus: 
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"Tbe  defendant  was  fartber  obligated  by  Bald 
contract  to  sink  a  well  upon  said  land,  and 
had  guaranteed  a  supply  of  water  therein 
sufficient  for  purposes  of  Irrigation.  That 
the  section  of  tbe  state  wherein  said  land  is 
located  is  arid,  and  tbe  rainfall  is  wboUy  in- 
sufficient for  tbe  purpose  of  growing  the  usu- 
al crops.  That  tbe  clause  in  said  contract 
guaranteeing  aald  water  was  Intended  to 
mean,  and  in  fact  did  mean,  a  supply  of  wa- 
ter from  tbe  well .  to  be  sunk  on  said  land 
sufficient  in  quantity  to  irrigate  the  40  acres 
of  land  purchased.  Tbat  tbe  matter  of  a  wa- 
ter supply  upon  said  land  sufficient  for  the 
purposes  of  irrigation  was  a  material  consid- 
eration with  plaintiff  in  tbe  purcbase  of  said 
land,  and  the  value  of  said  land  is  almost 
wholly  dependent  on  such  supply  of  water." 
Tbe  clause  in  the  written  contract  referred  to 
in  tbat  portion  of  the  pleading  quoted  is  as 
follows:  "It  is  agreed  to  bore  on  land  above 
described  10%  in.  casing,  guaranteeing  wa- 
ter and  draw  on  R.  L.  Tolbert  for  total  cost 
of  well  when  completed."  The  proposition 
advanced  is  that:  "When  the  terms  of  a 
written  contract  are  free  from  ambiguity, 
and  when  they  are  susceptible  of  a  clear  and 
sensible  construction,  their  meaning  cannot 
be  varied,  enlarged,  or  restricted  without  an 
allegation  of  mistake  or  fraud."  This  propo- 
sition ooquestionably  embodies  a  correct  gen- 
eral rule  of  law,  but  it  is  not,  we  believe, 
applicable  here.  Manifestly  tbe  clause  of  the 
contract  in  question  was  not  inserted  there- 
in without  r^ard  to  the  quantity  or  uses 
to  which  the  water  guaranteed  was  to  be  put, 
and  in  that  respect  it  evidently  does  not  un- 
equivocally and  fuUy  express  the  intention 
of  the  partlea  In  such  case  parol  evidence 
Is  admissible  to  show  the  situation  of  the  par- 
ties and  tbe  circumstances  under  which  a 
written  instrument  was  executed,  for  the  pur- 
pose of  ascertaining  the  intentions  of  the  par- 
ties and  properly  construing  the  writing.  In 
other  words,  it  said  that  in  such  a  case  the 
court  may,  by  admitting  in  evidence  the  ex- 
trinsic circumstances  under  which  tbe  writ- 
ing was  made,  place  itself  in  the  situation  of 
the  party  who  made  it,  and  so  judge  of  the 
meanlug  of  the  words,  and  of  tbe  correct  ap- 
plication of  the  language  to  the  things  de- 
scribed. Such  evidence  is  received,  not  for 
tbe  purpose  of  importing  into  the  writing  an 
intention  not  expressed  therein,  but  simply 
with  the  view  of  elucidating  the  meaning  of 
tlte  words  employed ;  tbe  duty  of  the  court 
being  to  declare  tiie  meaning  of  what  is  writ- 
tMi  in  tbe  instrument,  and  not  of  what  was 
intended  to  be  written.  17  Cyc.  pp.  67&- 
67S.  Tbe  language,  "guaranteeing  water,"  in 
the  contract  under  consideration,  could  only 
be  ascertained,  it  occurs  to  us,  "from  a  full 
history  of  tbe  circumstances  under  which  it 
was  used,  and  for  this  purpose  the  court  was 
authorized  to  receive  evidence  exidaining  tbe 
subject-matter,  the  surrounding  circumstanc- 
es, the  relation  of  the  parties,  and  tbe  induc- 
ing cause  which  led  up  to  tbe  making  of  the 


agreement,  and  this  is  especially  true  under 
the  acts  of  fraud  alleged  in  plaintiff's  peti- 
tion." In  so  far,  therefore,  as  the  court's  ac- 
tion in  overruling  the  special  exception  is 
concerned  there  was  no  error.  In  this 
connection  it  may  be  further  stated  that  it 
does  not  appear  that  any  objection  was  urged 
in  the  trial  court  to  the  admission  of  the  evi- 
dence offered  in  support  of  the  allegations 
sought  to  be  stricken  out  by  the  special  de- 
murrer thereto. 

[3]  The  fourth  assignment  of  error  is  aa 
follows :  "The  court  erred  in  refusing  to  per- 
mit the  defendant  to  ask  plaintiff's  witness 
W.  T.  West  a  leading  question,  and  by  such 
leading  question  to  prove  by  plalntifTs  said 
witness  that  at  tbe  time  the  contract  was 
made,  and  while  it  was  being  written,  and 
Just  before  tbe  contract  was  signed  by  the 
parties,  plaintiff  asked  defendant's  agent 
Hughes  to  write  in  the  contract  a  guaranty 
of  enough  water  for  irrigating  purposes,  and 
that  tbe  said  Hughes  at  the  time  refused  to 
guarantee  even  a  bucketful  of  water,  and  re- 
fused to  guarantee  any  quantity  of  water 
under  the  groimd,  but  said  he  would  guaran* 
tee,  by  sinking  a  well,  that  water  could  be 
had,  and  that  was  as  far  as  he  would  go, 
as  is  fully  shown  by  defendant's  bill  of  ex- 
ception No.  15."  This  assignment  Is  well 
taken  and  tbe  error  therein  complained  of 
was  prejudicial,  we  believe,  to  tbe  defendant. 
We  agree  with  the  contention  of  appellant 
that  a  witness  called  and  placed  on  the  stand 
by  a  party  to  the  suit  remains,  so  long  as  he 
is  testifying,  the  witness  of  tbe  party  calling 
him,  and  tbe  opposite  party  has  a  right  to 
propound  leading  questions  to  him.  This 
rule  is  not,  it  seems,  of  universal  application, 
but- is,  we  think,  supported  by  the  weight  of 
authority.  Mr.  Elliott,  in  his  work  on  Evi- 
dence, voL  2,  I  61,  expresses  this  view  of  the 
matter.  He  says:  "There  is  a  diversity  of 
opinion  as  to  whether,  as  a  general  rule,  the 
cross-examining  party  is  prohibited  from  put- 
ting leading  questions  as  to  a  matter  proper 
for  cross-examination,  but  not  specifically  in- 
quired of  by  the  party  calling  him  on  his  ex- 
amination in  chief.  The  weight  of  authority 
is  in  favor  of  the  right  to  put  leading  ques- 
tions, under  the  circumstances  stated,  in  Ju- 
risdictions in  which  tbe  cross-examination 
may  inquire  into  the  general  subject.  It  is 
most  desirable  that  rules  of  general  practice, 
of  so  much  importance,  and  of  such  frequent 
recurrence,  should  be  as  few,  simple,  and 
practical  as  possible,  and  that  distinctions 
should  not  be  mnltipUed  without  good  cause. 
It  would  be  often  difficult,  in  a  long  and  com- 
plicated examination,  to  decide  whether  a 
question  applies  wholly  to  new  matter,  or 
to  matter  already  examined  in  chief.  The 
general  rule  is  that,  on  cross-examination, 
leading  questions  may  be  put,  and  it  would 
not  be  useful  to  ingraft  upon  it  a  disti  action 
not  in  general  necessary  to  attain  tbe  pur- 
poses of  justice,  in  the  investigation  of  the 
truth  of  facts,  tliat  It  would  often  be  difficult 
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of  application,  and  that  all  the  practical  good 
expected  from  It  may  be  as  effectually  at- 
tained by  the  exercise  of  the  discretionary 
power  of  the  court,  where  the  circumstances 
are  such  as  to  require  Its  interposition." 
We  are  aware  of  no  case  In  this  state  In 
which  the  precise  question  was  passed  upon, 
but  we  thlDlc  the  rule  stated  by  Mr.  Elliott 
in  the  above  quotation  Is  the  better  one,  and 
should  be  adopted  and  followed  in  this  state. 

[4,  6]  We  are  further  of  the  opinion  that 
the  court  erred  In  permitting  the  plaintiff 
to  testify  that  before  or  at  the  time  of  the 
pnrchase  of  the  40  acres  of  land  Involved 
In  this  suit,  be  had  been  negotiating  with  the 
defendant  for  the  pnrchase  of  an  additional 
40  acres,  and  that  in  his  original  petition  he 
sued  for  damages  because  of  defendant's  re- 
fusal to  permit  him  to  purchase  said  addi- 
tional 40  acres  of  land,  but  that  when  the 
water  foiled  he  had  no  use  for  the  land,  and 
would  not  have  taken  It  at  any  price.  Wheth- 
er plaintiff  and  defendant  had  at  another 
time  been  negotiating  about  the  sale  and  pur- 
chase of  a  tract  of  land  other  than  the  one  In 
volved  In  this  suit  was  immaterial,  and 
should  have  been  excluded.  We  are  Inclined 
to  think,  however,  that  the  error  was  not  of 
Buch  a  character  as  would  of  itself  require  a 
reversal  of  the  case. 

[6]  The  ninth  assignment  of  error  Is  that 
the  court  erred  In  refusing  to  permit  the  de- 
fendant to* prove  by  plaintiff's  witness,  J.  Li. 
Barber,  upon  cross-examination,  that  the  wit- 
ness had  sold  a  40-acre  tract  of  land  similar 
to  plaintiff's,  and  situated  near  plalntifTs, 
for  about  $100  per  acre,  as  is  fully  shown 
by  defendant's  bill  of  exception  No.  11.  We 
are  of  opinion  that  the  exclusion  of  this  testi- 
mony was  error,  and  harmful  to  appellant 
It  was  material  on  the  Issue  of  damages,  if 
any,  sustained  by  the  plaintiff.  It  appears 
that  plaintiff  testifled  that  the  land  be  hought 
from  defendant,  without  an  irrigating  well 
on  It,  was  practically  worthless,  and  It  was 
permissible.  In  rebuttal  of  such  testimony, 
for  the  defendant  to  show  that  a  similar 
tract  of  land  near  by,  without  such  a  well, 
sold  for  a  large  price.  While  the  record  dis- 
closes that  the  witness  would  not  have  stated 
that  he  sold  his  land  for  |100  per  acre,  It 
does  appear  by  bill  of  exception  that  he 
would  have  testified  that  he  realized  for  the 
land  in  the  "neighborhood  of  $100  per  acre." 
No  ground  of  objection  to  the  question  asked 
seeking  to  elicit  this  testimony  was  stated 
at  the  time  of  its  exclusion,  but  It  Is  urged 
In  this  court  that  It  was  properly  excluded 
because  "the  witness  Barber's  land  and  the 
circumstances  surrounding  it,  as  shown  by 
the  testimony,  were  quite  dissimilar  to  that 
of  appellee,  etc.  We  do  not  agree  with  thU 
view  of  the  testimony.  On  the  contrary, 
we  think  the  testimony  shows  that  the  land 
of  the  witness  was  sufficiently  near  to  and  so 
similarly  situated  to  defendant's  land  as  to 
render  the  excluded  testimony  admissible. 

[7]  The  court  charged   the  jury,   among 


other  things,  as  follows ;  "If  you  believe  from 
the  evidence  that  at  the  time  plaintiff  con- 
tracted with  defendant  to  buy  said  land,  be 
informed  defendant's  agents  that  he  was 
making  said  contract  with  the  intention  of 
taking  immediate  possession  and  making  a 
crop  thereon  during  the  year  1912,  and  that 
defendant  unreasonably  delayed  the  boring 
of  a  well  that  would  produce  a  supply  of 
water  sufficient  for  Irrigation  for  the  purpose 
for  which  plaintiff,  within  the  knowledge  of 
defendant,  purchased  said  land,  and  that 
plaintiff  was  thereby  prevented  from  making 
a  crop  upon  said  land,  and  caused  to  lose 
time  during  the  year  1912  for  himself,  bis 
son,  and  teams,  yon  will  find  for  plaintiff  the 
reasonable  value  of  the  time  so  lost.  If  any, 
for  himself,  his  son,  and  his  teams,  stating 
separately  the  value  of  each."  This  charge 
is  objected  to  on  the  grounds  that  It  Is  upon 
the  weight  of  the  evidence :  (1)  In  that  It  as- 
sumes that  the  defendant  had  undertaken  to 
bore  a  well  on  the  land  in  controversy  that 
would  produce  a  supply  of  water  sufficient 
for  Irrigation  purposes',  (2)  because  the  evi- 
dence was  not  sufficient  to  warrant  a  submis- 
sion to  the  Jury  of  the  loss  of  time  for  plain- 
tiff, his  son,  and  teams.  The  second  ground 
of  objection  to  the  charge  is  not  sustained 
by  the  record,  but  the  charge  is,  we  think, 
subject  to  the  first  objection  urged.  The 
language,  "and  that  the  defendant  unreasona- 
bly delayed  the  boring  of  a  well  that  would 
produce  a  supply  of  water  sufficient  for  irri- 
gation for  the  purpose  for  which  plaintiff, 
within  the  knowledge  of  defendant,  pur- 
chased said  land,"  clearly  assumes  that  de- 
fendant by  his  contract  with  the  plaintiff 
had  obligated  Itself  to  bore  a  well  on  the  land 
sold  to  plalntlfl  that  would  produce  a  water 
supply  sufficient  for  Irrigation  purposes.  This 
was  a  stouUy  contested  Issue  In  the  case, 
and  the  assumption  in  the  charge  was  highly 
calculated  to  prejudice  the  rights  of  defend- 
ant Involved  in  that  issue. 

[I]  The  sixteenth  assignment  of  error  and 
the  propositions  therennder  are  to  the  effect, 
among  other  things,  that  the  court  erred  in 
not  granting  defendant's  motion  for  a  new 
trial,  because,  the  great  weight  of  the  evi- 
dence, if  not  the  uncontradicted  evidence, 
shows:  (1)  That  the  defendant  made  no  false 
representation  to  plaintiff  which  Induced  him 
to  buy  the  land  in  question;  (2)  that  plain- 
tiff, instead  of  relying  on  the  representations 
of  the  defendant,  made  a  personal  investiga- 
tion himself  of  the  lands  and  personal  exam- 
inations of  the  wells  upon  the  same,  and  re- 
lied upon  the  Information  thus  acquired  In 
buying ;  (S)  that  at  the  time  the  written  con- 
tract for  the  purchase  of  the  land  was  made 
plaintiff  tried  to  Induce  defendant's  agents  to 
write  In  the  contract  a  guaranty  of  water 
sufficient  for  irrigation  purposes,  and  that 
defendant  refused  to  do  so.  The  evidence 
shows,  among  other  things,  that  atiout  the 
year  1900  defendant  acquired  title  to  about 
100,000  acres  of  land  in  Zavala  county,  Tex., 
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and  bad  about  50,000  acres  of  the  same  sec- 
tlonized  and  surveyed,  and  test  wells  bored 
at  tbe  comers  of  the  sections  for  the  purpose 
of  ascertaining  whether  water  could  be  found 
by  sinking  wells.  Defendant  also  subdlTided 
each  section  and  placed  said  lands  on  tbe 
market  On  tbe  17th  day  of  January,  1912, 
a  contract  was  made  between  the  defendant 
and  tbe  plaintiff,  whereby  tbe  defendant 
bound  itself  to  sell  and  convey  to  plaintiff, 
and  plaintiff  bound  himself  to  receive  and 
pay  for,  40  acres,  a  quarter  of  a  quarter  of  a 
section  of  land.  After  tbe  said  contract  was 
reduced  to  writing,  and  before  It  was  signed, 
tbe  defendant's  agent,  at  tbe  Instance  of 
plaintlft,  wrote  into  said  contract  as  a  part 
thereof  tbe  following:  "It  is  agreed  to  bore 
on  land  above  described  10%  in.  casing,  guar- 
anteeing water,  and  draw  on  R.  L.  Tolbert 
lor  total  cost  of  well  when  completed."  The 
contract  was  signed  in  behalf  of  tbe  defend- 
ant by  E.  C.  Hughes,  Its  agent  and  was 
signed  by  plalntUf  and  witnessed  by  W.  H. 
Parish,  who  was  also  an  agent  of  the  defend- 
ant At  and  prior  to  the  time  the  contract 
was  made  tbe  defendant  bad  printed  and  was 
circulating  as  advertising  matter  a  pamphlet 
purporting  to  give  picture  views  of  its  lands 
In  Zavala  county  and  of  farms  on  thosv 
lands,  and  of  wells  being  pumped  for  irri- 
gation purposes.  These  printed  pamphlets 
stated  in  substance  that  the  lands  mentioned 
were  irrigable  by  pumping  water  from  wells ; 
that  tracts  of  land  were  being  irrigated  from 
wells;  that  sufficient  water  was  being  se- 
cured, and  could  be  secured,  from  wells  to 
irrigate  the  said  lands.  A  copy  of  tbe 
pamphlet  above  mentioned  came  into  plaln- 
tifTs  hands  before  he  signed  the  contract 
Defendant's  agent  Hughes,  prior  to  tbe  time 
plaintiff  made  tbe  contract,  stated  to  plaintiff 
and  to  others  that  there  was  an  abundance 
of  water  on  this  land,  that  the  lands  could  be 
irrigated  by  sinking  wells  and  pumping  wa- 
ter; that  the  lands  were  being  so  irrigated. 
There  were,  on  some  of  the  tracts  of  land 
sold  put  of  defendant's  tract  above 'mention- 
ed at  the  time  tbe  contract  was  made,  and 
at  the  time  of  the  trial,  wells  from  which 
lands  were  being  irrigated. 

Plaintiff  R.  L.  Tolbert  testified  as  follows: 
"I  am  pretty  weU  acquainted  wltl^L  the  wells  on 
tbe  land  close  to  mine,  I  know  every  farm  and 
every  welL  There  were  plenty  of  wells  sunk 
in  tbe  locality  close  to  my  land  that  did  not 
furnish  snfDcient  water  to  irrigate  40  acres, 
and  I  only  know  of  one  that  would  furnish 
mough  water  to  Irrigate  40  acres,  and  that 
wa.s  at  tbe  experimental  station,  what  they 
called  the  deep  well.  •  •  •  Outside  of 
that  well  at  the  experimental  station  I  do 
not  know  of  any  well  on  their  land,  and  I 
do  not  think  there  is  one  that  will  supply 
enough  water  to  irrigate  40  acres;  they  wa- 
ter from  8  to  15  acres,  and  I  have  watched 
them  closely.  When  they  talked  to  me  about 
tbe  land  I  wanted  to  see  it,  if  they  could 
vbow  me  anything  I  like  to  see,  anything 
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that  is  good,  that  shows  to  be  good,  and  this 
was  represented  to  be  good.  I  like  to  see 
anything  before  I  buy  it,  if  it  is  possible  to 
do  so,  and  before  I  bought  this  land  I  went 
down  and  saw  it  I  cannot  say  I  was  on  tbe 
ground  and  looked  all  over  it,  I  was  not 
there  very  long,  only  a  day  and  a  half.  I 
could  look  over  a  whole  lot  of  ground  in  a 
day  and  a  half,  and  we  did  see  considerable 
ground.  I  saw  a  good  many  of  tbe  wells- 
some  of  tbe  farms  were  In  cultivation;  there 
were  not  a  lot  of  them  in  cultivation,  only 
what  I  would  call  a  few,  I  saw  the  truck 
growing  and  some  of  tbe  land  being  irrigat- 
ed; but  as,  to  things  growing  without  Irri- 
gation, they  did  not  take  us  to  see  any  of  the 
land  that  was  not  irrigated,  but  I  learned 
afterwards,  after  I  got  down  there,  that 
there  was  some  growing  without  irrigation, 
not  much.  I  bad  'it  In  my  mind  to  investigate 
tbe  land  before  I  bought  and  that  was  why 
I  was  Investigating  down  there."  Plaintiff 
further  testified:  "I  can  hardly  state  all  the 
conversation  I  had  with  Mr.  Hughes  and  Mr. 
Parish  about  the  time  tbe  contract  was  made 
for  the  purchase  of  this  40  acres  of  land.  As 
stated,  I  went  down  and  looked  at  the  land ; 
they  were  selling  It  as  an  irrigation  proposi- 
tion, and  claimed  that  there  was  plenty  of 
water  on  the  land.  I  considered  tbe  water 
proposition  and  told  them  so ;  in  fact,  I  told 
them  that  was  the  onl^  way  I  would  con- 
sider it;  it  they  had  plenty  of  water  on  the 
land  it  was  all  right;  otherwise  I  would  not 
have  it  at  all.  That  conversation  was  had 
on  the  land,  in  Greenville,  here  after  I  came 
back.  Just  before  I  bought  tbe  land,  and  at 
the  time  I  bought  it  I  talked  with  Mr. 
Hughes  and  Mr.  Parish  both  about  it,  with 
one  as  much  as  tbe  other,  but  perhaps  I  talk- 
ed with  Mr.  Parish  a  little  the  most  They 
guaranteed  an  inexhaustible  supply  of  wa- 
ter; that  it  could  not  be  exhausted  by  any 
machinery  in  any  way,  and  at  a  depth  of 
not  more  than  200  feet  That  statement  in- 
fluenced me  in  the  purchase  of  the  land;  I 
would  not  have  bad  tbe  land  If  he  had  not 
made  it  so  plain  about  the  water,  that  was 
tbe  idea  I  had ;  they  knew  tbe  situation,  and 
I  relied  upon  It,  and  told  them  so  at  tbe 
time.  I  went  down  there  with  Mr.  Hughes 
to  look  at  the  land.  Before  I  went  down 
there,  and  after  I  got  back  here,  Mr.  Hughes 
made  representations  to  me  about  this  land. 
I  did  not  buy  while  I  was  down  there.  He 
represented  to  me,  after  I  came  back  here 
from  looking  at  the  land,  at  the  40  acres 
that  they  offered  to  sell  me,  that  there  was 
water  for  irrigation  Inexhaustible  water. 
•  •  •  Going  back  to  the  17th  day  of  Jan- 
uary, the  day  the  contract  was  made,  there 
is  a  stipulation  written  in  the  face  of  the 
contract  Mr.  Hughes  put  it  in  there,  and  it 
was  understood  between  me  and  Mr.  Parish 
that  they  were  to  furnish  me  water  sufficient 
for  irrigation ;  that  is  tbe  reason  Mr.  Hughes 
put  it  in  there.  He  did  not  put  that  in 
tbe  contract,  be  did  not  put  it  in  Just  like 
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I  wanted  It  done,  be  would  not  do  It,  or  be 
did  not  do  it  He  did  not  refuse  positively 
to  put  that  in  tbe  contract;  he  said  the 
amount  of  water  you  would  get  in  a  well 
would  depend  upon  the  machinery ;  if  you 
put  in  the  proper  machinery,  the  water  is  in- 
exhaustible, and  he  said  that  he  could  not 
guarantee  any  amount  of  water  unless  I 
would  guarantee  the  machinery  I  would  put 
in.  I  mentioned  at  the  time  the  contract  was 
made,  and  before  it  was  signed,  that  he  put 
in  the  contract  tliat  they  would  guarantee 
me  sufficient  water  for  irrigation,  and  Mr. 
Hughes  said  th'at  he  could  not  do  it^unless  I 
guaranteed  tbe  machinery.  I  did  not  ask 
them  to  guarantee  enough  water  to  irrigate 
the  40  acres.  I  said  I  would  like  the  water 
clause  to  be  a  little  stronger,  and  he  said  he 
could  not  put  it  in  unless  I  guaranteed  the 
machinery.  He  did  not  refuse  to  guarantee 
tbe  water,  be  said  he  could  not  do  it  unless 
I  guaranteed  tbe  machinery,  and  I  asked 
him  what  kind  of  machinery  to  use,  and  be 
said,  like  Mr.  Vann,  tbe  school-teacher  was 
using ;  that  if  I  put  in  an  outfit  like  that  I 
would  have  enough  water  for  80  acres.  I  bad 
an  option  on  tbe  40  acres  beyond  me,  and  be 
said  that  with  that  machinery  it  would  fur- 
nish an  inexhaustible  supply  of  water.  That 
was  not  written  in  the  contract;  of  course,  I 
asked  him  to  put  it.  In.  I  accepted  tbe  con- 
tract without  that  bdng  written  in,  on  Ills 
statement  that  be  would  guarantee  suffld^it 
water  for  Irrigation,  in  connection  with  tbe 
contract.  I  wanted  him  to  write  it  in  tbe  con- 
tract, and  be  said  be  could  not;  tbe  contract 
will  show  for  itself  whether  it  Is  in  there  or 
not.  I  signed  the  contract  and  paid  the  mon- 
ey without  its  being  in  there.  I  did  not  ac- 
cept the  contract  without  them  guaranteeing 
tbe  water;  I  looked  at  tbeir  honor  and  tbe 
contract  both.  Mr.  Parish  said  there  was  a 
million  and  a  half  behind  the  company.  Of 
course  that  statement  in  the  contract  that 
they  were  to  sink  a  well  of  certain  dimen- 
sions, guaranteeing  water,  was  partly  a  guar- 
anty for  the  securing  of  water,  and  partly 
I  relied  on  that  guaranty.  I  took  it  that  if 
they  refused  to  put  a  water  clause  in  tbe 
contract,  it  would  be  evidence  that  they  had 
no  water,  but  tbeir  putting  In  that  clause 
made  me  feel  more  like  there  was  a  certain- 
ty of  water." 

Tbe  evidence  bearing  upon  tbe  propositions 
contended  for  by  appellant  is  too  voluminous 
to  be  quoted  in  full,  and  we  have  not  under- 
taken to  do  so.  A  careful  reading  of  all  of 
it  has  led  us  to  the  conclusion  that  the  trial 
court  should  have  sustained  tbe  defendant's 
motion  for  a  new  trial,  and  that  it  becomes 
our  duty  to  reverse  and  remand  tbe  case. 
The  great  weight  and  preponderance  of  tbe 
evidence,  it  not  the  undisputed  evidence, 
shows  that  if  the  agent  or  agents  of  the  ap- 
pellant made  any  false  or  fraudulent  rep- 
resentations to  api>ellee  as  to  the  quantity  of 
water  which  could  be  procured  from  a  well 
on  appellee's  land,  appellee  at  the  time  the 


contract  was  made,  bad  no  right  to  rely  up- 
on such  representations,  because  said  agents 
at  tbe  time,  and  Just  before  said  contract 
was  executed,  in  efTect,  informed  appellee 
that  appellant  would  not  be  bound  by  these 
representations.  As  has  been  seen,  api)ellee 
himself  testified  that,  notwithstanding  tbe 
representations  made  by  appellant's  agents, 
and  upon  which  he  says  be  relied,  they  re- 
fused to  guarantee  or  commit  the  appellant 
by  tbe  terms  of  the  written  contract  to  the 
proposition  that  a  sufllclent  supply  of  water 
could  be  procured  for  irrigation  purposes. 
In  Bruner  Bros.  v.  Strong,  61  Tex.  555,  It  is 
said:  "If  a  representation  be  made  by  one 
contracting  party  to  another  in  reference  to 
a  matter  affecting  a  contract,  and  tbe  person 
to  whom  it  is  made  be  informed  that  tbe  oth- 
er wUl  not  be  bound  by  such  representation, 
then,  if  it  proves  tmtrue,  it  is  not  such  mis- 
representation as  amounts  to  fraud  that  vrill 
invalidate  a  contract;  for  such  representa- 
tion cannot  be  fraudulent  if  believed  to  be 
true,  for  the  party  to  whom  it  is  made  has  no 
right  to  rely  upon  it  when  the  other  Informs 
him  that  he  does  not  Intend  to  be  bound  by 
it."  See,  also,  Jackson  v.  Stockbrldge,  2& 
Tex.  394,  94  Am.  Dec.  290 ;  Carson  v.  Kelley 
&  Sweatt,  57  Tex.  382 ;  Belcher  v.  Mulball, 
57  Tex.  19.  Again,  we  think  tbe  great  weight 
and  preponderance  of  tbe  evidence  shows 
that  tbe  representations  made  by  appellant's 
agents  to  the  appellee  In  regard  to  the  quan- 
tity of  water  that  could  be  procured  from  a 
well  on  the  land  were  not  relied  upon  by  ap- 
pellee, and  did  not  operate  as  the  inducement 
of  his  purchase.  His  own  testimony  is  to  thfr 
effect  that,  before  be  would  make  the  con- 
tract for  tbe  purchase  be  went  upon  tbe  land 
for  the  purpose  of  investigating  tbe  matter, 
and  that  be  did  investigate  it;  that  be  saw 
irrigation  wells  on  appellant's  lands  in  opera- 
tion; that  he  saw  lands  being  irrigated  and' 
truck  growing  on  them.  His  testimony,  as  a 
whole,  notwithstanding  statements  to  tbe 
effect  that  be  did  rely  on  the  representations 
made  to  him  and  was  thereby  induced  te 
buy,  leads  almost  Irresistibly  to  tbe  conclu- 
sion that  be  would  not  rely  upon  the  repre- 
sentations of  appellant's  agents,  but  that, 
before  he  would  bind  himself  to  buy  tbe 
land,  be  made  a  personal  investigation  and 
relied  upon  tbe  knowledge  thus  acquired  and 
bis  own  judgment  in  making  tbe  purchase. 
Tbe  testimony  shows  that  be  was  upon  the 
ground  and  made  the  first  investigation  in 
December,  1911;  that  be  moved  upon  the 
land  about  March  18,  1912,  and  remained 
there,  with  opportunities  of  knowing  tbe 
amount  of  irrigation  that  was  being  done, 
until  about  the  last  of  April,  before  he  open- 
ly raised  any  question  about  tbe  quantity  of 
water  that  could  be  obtained  from  tbe  well 
on  bis  land,  or  tbe  irrigabiUty  of  tbe  lands. 
Touching  tbe  evidence,  as  It  appears  in 
tbe  record  sent  to  this  court,  we  desire  to 
add  that,  while  we  hold  that  tbe  plaintlfTs 
allegations,  to  tbe  effect  that  the  clause  of 
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tbe  contract  gaaiantedng  water  was  Intend- 
pd  to  mean  a  snpply  of  water  from  the 
well  to  be  sunk  on  plalntUTs  land  sufficient 
to  Irrigate  tbe  same  was  not  obnoxious  to 
defendant's  special  demurrer,  yet  we  believe 
the  evidence  was  insufficient  to  sustain  said 
allegations.  Appellee's  own  testimony  shows 
that  appellant's  agent,  who  represented  it 
making  the  contract,  refused  to  stipulate 
therein  that  appellant  would  guarantee  a 
sufficient  supply  of  water  for  Irrigation,  and 
refused  to  put  In  the  contract  a  stipulation 
to  that  effect,  unless  appellee  would  guaran- 
tee to  put  In  the  well  from  which  the  water 
was  to  be  obtained  the  proper  machinery  to 
secure  such  results,  stating,  in  effect,  that 
the  capacity  of  the  well  or  the  amount  of 
water  to  be  obtained  therefrom  would  de- 
pend upon  the  character  of  the  machinery 
with  which  it  was  operated,  which  it  seems 
appellee  declined  to  do,  and  accepted  and 
signed  the  contract  with  the  provision  simply 
"guaranteeing  water."  This  testimony  of 
the  appellee,  aside  from  the  positive  testi- 
mony offered  by  appellant,  shows  that  the 
words,  "guaranteeing  water,"  were  not  in- 
tended to  mean  water  enough  for  irrigation. 
Our  conclusion  is  that  the  verdict  and  Judg- 
ment In  this  case  are  against  the  great  pre- 
ponderance of  the  evidence,  and  should  be 
set  aside.  We  are  well  aware  that  the  gen- 
eral rale  in  tbe  appellate  courts  of  this  state 
is  to  leave  the  verdicts  of  juries  undisturbed 
where  there  is  any  substantial  evidence  upon 
which  they  may  be  predicated;  and  they  have 
no  right  to  reverse  and  render  a  Judgment  be- 
cause the  verdict  is  against  the  great  pre- 
ponderance of  the  evidence,  but  in  such  case 
they  are  authorized  to  reverse  and  remand 
for  a  new  trial.  Irving  t.  Freeman  (Sup.) 
155  S.  W.  931.  We  believe  It  would  be  wrong 
to  sanction  and  permit  the  verdict  and  judg- 
ment in  this  case  to  stand  upon  the  evidence 
as  It  appears  in'  the  record  before  us,  and  we 
are  unwilling  to  do  so. 

The  other  assignments  disclose,  we  believe, 
no  reversible  error,  and  will  be  overruled. 

For  the  errors  indicated,  the  Judgment  of 
the  court  below  is  reversed  and  ttie  cause  re- 
manded. 


SMITH  V.  BOGLB. 

(Court  of  Civil  Appeals  of  Texaa    Austin. 
Feb.  25.  1914.) 

1.  Appeai.  ahd  Ebbob  (S  759*)— Assignments 
OF  Ebbob. 

Paragraphs  of  tbe  modon  for  new  trial  can- 
not be  considered  as  assignments  of  error,  where 
they  are  not  copied  into  appellant's  briefs  as 
required  by  Courts  of  Civil  Appeals  Rules,  No. 
29  (142  S.  W.  xU). 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3094;   Dea  Dig.  {  759.*] 

2.  Appeal  and  EIbbob  (i  757*)— Assionmxntb 
OF  Ebbob— CoPTiRO  in  Bbief. 

A  paragraph  of  the  motion  for  new  trial  as- 
serting  error  in  an  Instruction  anbrnitting  an 


issue  was  suffldently  copied  Into  appellant's 
brief  to  be  considered  as  an  aasienment  of  er- 
ror under  Courts  of  Civil  Appeals  Rules,  No. 
29  (42  S.  W.  xii),  though  as  copied  it  omitted 
a  part  of  the  paragraph  stating  the  reasons  for 
charging  that  the  court  erred  in  its  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3092;    Dec.  Dig.  |  757.*] 

S.  Appeal  and  Ebbob  (|  1068*)— Habmubss 
Ebbob— iNBTBUcnoNS. 

In  an  action  for  commissions,  error  in  sub- 
mitting the  issue  of  joint  liability  of  the  de- 
fendants was  harmless,  where  the  verdict  for 
plaintiff  was  not  joint. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4225-4228,  4230;  Dec. 
Dig.  i  1068.*] 

Appeal  from.  District  Court,  Travis  Coun- 
ty;  Chas.  A.  Wilcox,  Judge. 

Action  by  Mrs.  D.  M.  Bogle  against  J.  E. 
Smith.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

J.  Robt.  Bright,  of  Austin,  for  appellant 
E.  G.  Gaines,  of  Austin,  for  appellee. 

KEY,  C.  J.  Mrs.  D.  M.  Bogle  brought 
this  suit  against  J.  E.  Smith  and  the  Rowe- 
Cypher  Realty  Company,  and  the  IndivlduBl 
members  thereof,  to  recover  commissions  al- 
leged to  be  due  her  for  services  rendered 
in  effecting  an  exchange  of  real  estate. 
There  was  a  Jury  trial  which  resulted  in 
the  plalnturs  recovery  of  separate  Judg- 
ments, one  against  the  defendant  Smith  for 
$165,  and  the  other  against  the  other  de- 
fendants for  $94.30.  Smith  alone  has  pros- 
ecuted an  appeal. 

[1]  No  separate  assignments  of  error  were 
filed  in  the  court  below,  and  appellant,  as  au- 
thorized by  recent  statute,  has  attempted  to 
use  certain  paragraphs  of  his  motion  for 
new  trial  as  assignments  of  error.  Appellee 
objects  to  a  consideration  of  any  of  the  as- 
signments, because  the  paragraphs  of  the 
motion  for  new  trial  relied  on  as  assignments 
of  error  are  not  copied  in  appellant's -brief, 
as  required  by  rule  29  (142  S.  W.  xli).  That 
objection  is  well  taken,  and  is  sustained  as  ' 
to  all  the  assignments,  except  the  sixth. 
Overton  v.  Colored  Knights  of  Pythias,  163 
S.  W.  1053,  and  Iowa  Manufacturing  cio.  v. 
Qalcowlch,  163  S.  W.  1054,  recently  decided 
by  this  court 

[2]  So  much  of  the  sixth  assignment  as  is 
necessary  to  constitute  an  assignment  of 
error  is  copied  from  a  paragraph  of  the  mo- 
tion for  new  trial,  though  as  copied  in  the 
brief  it  omits  that  portion  of  the  paragraph 
In  the  motion  for  new  trial  which  stated  the 
reasons  for  charging  that  the  court  erred 
in  the  paragraph  of  its  charge  which  was 
therein  complained  ol  Giving  a  very  liberal 
construction  to  the  rule  requiring  assign- 
ments to  be  copied  in  the  brief,  we  hold  that 
appellant  is  entitled  to  have  his  sixth  assign- 
ment of  error  considered  by  this  court  That 
assignment  charges  that  the  court  erred  in 
submitting  to  the  jury  tbe  question  of  wheth- 
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er  or  not  the  Eowe-Cypher  Realty  Company 
entered  into  a  conspiracy  with  appellant  to 
prevent  appellee  from  collecting  a  commis- 
sion from  appellant;  the  contention  being 
that  there  was  no  evidence  whatever  tend- 
ing to  show  the  existence  of  snch  conspiracy. 
The  paragraph  of  the  charge  complained  of 
was  not  Intended  to  advise  the  jury  as  to  the 
law  relating  to  the  plaintiff's  right  to  recov- 
er a  separate  judgment  against  the  appel- 
lant. Smith,  but  undertook  to  point  out  un- 
der what  circumstances  appellant  would  be 
entitled  to  recover  a  joint  and  several  judg- 
ment against  all  the  defendants. 

[3]  If  it  be  tru6,  as  claimed  by  appellant, 
that  there  was  no  evidence  which  authorized 
the  court  to  submit  the  issue  of  joint  liabil- 
ity of  all  the  defendants  founded  upon  the 
alleged  conspiracy,  then  the  answer  is  that, 
whUe  it  may  have  been  error  to  submit  that 
issue,  such  error  has  become  abstract  and 
Immaterial,  because  there  was  no  joint  find- 
ing against  the  defendants.  The  Rowe-Cy- 
pher  Realty  Company  were  real  estate  agents 
handling  certain  property  which  in  the  nego- 
tiation set  out  in  the  plaintiff's  petition  was 
exchanged  for  certain  property  owned  by  ap- 
pellant, Smith,  and  appellee  claimed  that 
she  was  entitled  to  recover  a  commission 
against  appellant,  Smith,  based  upon  the 
value  of  the  property  which  he  disposed  of; 
and  that  by  reason  of  an  agreement  between 
her  and  the  Rowe-Oypher  Realty  Company 
she  was  entitled  to  one-half  of  the  commis- 
sion which  that  company  collected  from  its 
client;  and  she  also  alleged  that  the  Rowe- 
Cypher  Realty  Company  had  conspired  with 
appellant,  Smith,  to  defeat  her  right  to  recov- 
er against  the  latter,  and  that  therefore  the 
former  was  liable  to  her  for  the  amount  of 
her  commission  under  her  contract  with 
Smith. 

The  first  two  Issues  were  submitted  to  the 
jury  by  the  third  and  fourth  paragraphs  of 
the  court's  diarge;  and  the  question  of  the 
joint  liability  of  the  other  defendants  with 
the  defendant  Smith  for  the  commission 
claimed  for  negotiating  the  sale  of  Smith's 
land,  was  submitted  by  the  fifth  paragraph, 
'^ut  as  the  Jury  returned  a  separate  and  not 
a  joint  verdict,  it  is  clear  that  they  found 
for  the  plaintiff  under  the  third  and  fourth 
paragraphs  of  the  charge,  and  not  under  the 
fifth,  which  is  the  one  complained  of  by  the 
assignment  of  error  under  consideration;  and 
therefore,  if  the  court  committed  error  In  giv- 
ing that  paragraph  of  the  charge,  np  barm 
resulted  to  appellant.  Evidently  the  jury 
concluded  that  no  conspiracy  was  shown,  and 
sustained  the  plaintiff's  contention  that  she 
was  entitled  to  recover  under  separate  con- 
tracts, one  with  the  defendant  Smith  and  the 
other  with  the  other  defendants. 

Our  conclusion  Is  that  the  judgment  Should 
be  affirmed,  and  It  Is  so  ordered. 

Affirmed. 


WILSON  V.  WELLS  FARGO  &  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

March  12,  1914.) 

Mastu  ano  Servant  (S  278*)  —  Injubieb  to 
Skbvant— BviDENCB— Safe  Place  to  Wobk. 
In  an  action  by  an  employe  of  an  express 
company  against  the  express  company  and  a 
railroad  company  for  injuries  received  by  a 
fall  caused  by  ice  in  a  corridor  of  the  depot, 
evidence  held  sufficient  to  warrant  the  jury  in 
finding  that  an  ordinarily  prudent  person  would 
not  have  permitted  the  ice  to  accumulate,  or 
would  have  removed  it,  or  taken  other  steps  to 
protect  the  employes,  and  therefore  a  direct- 
ed verdict  for  the  defendants  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{_954,  956-«58,  060-069, 
971,  972,  977;    Dec  Dig,  |  27&*] 

Appeal  from  District  Court,  Lamar  County; 
A.  P.  Dohoney,  Judge. 

Action  by  J.  W.  Wilson  against  Wells  Far- 
go &  Co.  and  another.  Judgment  for  the  de- 
fendants on  a  verdict  directed  In  their  favor, 
and  plaintiff  appeals.  Reversed'  and  re- 
manded. 

On  January  3,  1912,  the  depot  building  of 
the  Texas  &  Pacific  Railway  Company  at 
Paris  was  situated  between  said  company's 
tracks  on  the  south  and  a  public  street  on 
the  north.  Extending  north  and  south 
through  the  building  was  an  open  archway 
40  feet  long  and  30  feet  wide.  The  archway 
was  used  by  employes  of  the  railway  com- 
pany and  of  Wells  Fargo  &  Co.  and  the  public 
generally  In  going  from  the  street  to  the 
tracks  and  from  the  latter  to  the  former. 
About  7:40  o'clock  on  the  night  of  the  day 
mentioned,  while  appellant,  in  the  discharge 
of  his  duty  as  ah  employ^  of  said  Wells  Far- 
go &  Co.,  was  pushing  a  truck  loaded  with 
express  matter  through  the  archway,  he  slip- 
ped and  fell  to  the  brick  floor  thereof,  and 
thereby  was  Injured.  Appellant  claimed  he 
was  caused  to  so  slip  and  fall  by  ice  which 
had  formed  on  the  floor  of  the  archway.  .  lie 
sued  both  the  railway  company  and  Wells 
Fargo  &  Co.,  seeking  a  recovery  against  them 
on  the  ground  that  they  were  guilty  of  neg- 
ligence in  permitting  the  ice  to  be  on  the 
floor  and  In  failing  to  so  light  the  archway 
as  to  enable  him  to  discover  and  avoid  same. 
After  hearing  the  testimony  the  trial  court 
instructed  the  jury  to  return  a  verdict  in 
favor  of  the  railway  company  and  Wells 
Fargo  &  Co.,  and,  such  a  verdict  having  been 
returned,  rendered  judgment  that  appellant 
take  nothing  by  his  suit 

Wright  4  Patrick,  of  Paris,  Tex.,  for  ap- 
pellant Jno.  S.  Stone,  A.  P.  Park,  and  Long 
&  Wortham,  all  of  Paris,  Tex.,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  We  do  not  understand  that  either 
the  railway  company  or  Wells  Fargo  &  Co., 
is  in  the  attitude  of  controverting  the  conten- 
tion made  by  appellant  that  they  respectively 
owed  to  him  the  dnty  to  exercise  ordinary 
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care  to  see  to  It  that  the  archway  was  rea- 
sonably sate  for  the  use  be  was  putting  It  to 
at  the  time  he  sUpped  and  fell.  Their  posi- 
tion seems  to  be  that,  owing  appellant  that 
duty,  there  was  no  testimony  authorizing  a 
finding  that  they  had  not  discharged  it.  .We 
think  there  was  sach  testimony,  and  that  the 
court  erred  when  he  refused  to  submit  the 
case  to  the  jury,  and,  instead,  peremptorily 
instmcted  them  to  find  against  appellant 
Appellant  testified  that  the  ice  which  caused 
him  to  slip  and  fall  covered  a  space  about 
two  feet  In  diameter  at  a  point  on  the  floor 
four  or  0ve  feet  within  the  archwsy  and 
eight  or  ten  feet  from  the  west  wall  thereof. 
Considering  the  use  being  made  of  the  arch- 
way by  employes  of  the  railway  company  and 
of  Wells  Fargo  &  Co.,  we  think  the  Jury 
reasonably  might  have  found  that  an  ordi- 
narily prudent  person  charged  with  the- duty 
the  railway  company  and  Wells  Fargo  &  Co., 
owed  to  such  employee,  would  not  have  suf- 
fered ice  to  form  on  the  floor,  or,  if  he  did 
suffer  it  to  form  there,  would  have  promptly 
discovered  and  removed  it,  or,  failing  to  re- 
move it,  would  have  taken  other  steps  to 
protect  said  employes  against  danger  they 
otherwise  would  incur  from  its  presence  on 
the  floor  while  they  were  using  the  archway. 
Therefore  we  think  the  Judgment  should  be 
reversed,  and  the  cause  remanded  for  a 
new  trial;   and  it  will  be  ao  ordered. 


HANDY  et  al.  v.  ROBERTS. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

March  19,  1914.) 

1.  Sales  (|  179*)— Dtjtt  to  Pdbchask— Kx- 

EMFTION   OF  PBOPKBTT. 

Where  the  purchaser  of  oats  did  not  see 
them  when  they  were  delivered,  and  was  in  bed 
lick  when  they  were  sowed  on  the  next  day. 
80  that  he  had  no  opportunity  to  discover  that 
they  were  not  of  the  kind  purchased,  bis  fail- 
ure to  examine  them  woald  notj  bar  bis  action 
for  damages  for  fraadnlent  representations  as  to 
the  kind  of  oats  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §8  456-468;    Dec.  Dig.  |  179.*] 

2.  Fraud  (|  28*)  —  MiSEEPBESEifTATiONS  — 
QT7AIJTT  or  AancLE  Sold. 

If  the  seller  of  oats  represented  that  they 
were  of  a  certain  kind,  bat  knowingly  deUveied 
a  wholly  different  variety  with  the  intention 
that  the  purchaner  should  receive  them  for  the 
kind  agreed  to  be  delivered,  the  seller  was  guilty 
of  actionable  fraud  which  would  support  an  ac- 
tion in  the  nature  of  deceit  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  II  8.  26;   Dec.  Dig.  {  28.*] 

3.  Tbiai.  (I  251*)— iNSTKxrcTioN  —  Applica- 
tion TO  issnEs. 

In  a  case  of  warranty,  the  purchaser's 
rights  rest  in  contract  while  in  case  of  fraud 
they  are  based  on  tort  so  that,  in  an  action  by 
the  purchaser  of  seed  oats  for  damages  for 
fraud  in  misrepresenting  the  quality  and  variety 
agreed  to  be  delivered,  a  request  to  charge  as  to 
what  would  constitute  a  warranty  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di^.  IS  687-696;   Dec.  Dig.  |  251.*] 


4.  SAI.E8  (t  404*)^Bbkacb  of  Contbaot. 

The  seller's  failure  to  deliver  the  particular 
variety  of  goods  specified  and  the  delivery  of 
another  variety  involves  a  breach  of  contract 
and  not  a  breach  of  warranty. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  I  1146;    Dec.  Dig.  |  404.*] 

5.  Sales  (|  266*)— Ihplied  Wabbahtt— Wak- 

BANTY  OF  Quality. 

Where  a  particular  article  is  sold  by  de- 
scription, there  is  ordinarily  an  implied  war- 
ranty that  it  shall  be  of  the  kind  described.'  . 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
■   ,^||  743,  746,   747,  754-759;    Dec.  Dig.  | 

6.  Fbaud  (I  69*)— BfxASUBS  of  Damaoks. 

The  damages  recoverable  in  an  action  of 
deceit  are  such  as  would  result  from  the  fraud- 
ulent act  within  the  contemplation  of  the  par- 
ties, and  did  proximately  result  therefrom. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  II  60-62,  64 ;    Dec  Dig.  {  59.*] 

7.  Appeal  and  Bbbok  ({  719*)— Assionmxnt 
OF  Ebbob— Nbcessitt  —  Fundamental  Eb- 

BOB. 

Error,  in  an  action  for  damages  from 
fraudulent  representations  as  to  the  quality  of 
seed  oats  agreed  to  be  delivered  by  the  delivery 
of  a  different  quality,  in  allowing  plaintiff  dam- 
ages for  the  whole  crop,  when  he  only  owned 
two-thirds  of  it,  was  fundamental  error  which 
will  be  reviewed  without  an  assignment  of  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  2968-2982,  3490;  Dec. 
Dig.  i  719.*] 

8.  Fblaud   (I   69*)— Dahaoes  Reoovebablb— 
Amount. 

Where  one  suing  for  damages  from  fraud 
in  agreeing  to  sell  a  certain  quality  of  seed  oats 
and  delivering  a  wholly  different  kind  only  owned 
two-thirds  of  the  oat  crop,  it  was  error  to  per- 
mit him  'to  recover  the  value  of  the  loss  of  the 
whole  crop;  he  being  entitled  to  recover  only 
two-thirds  of  that  amount 

(Bd.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  II  60-62,  94;  Dec.  Dig.  |  59.*] 

Appeal  from  Grayson  County  Court;  J.  Q. 
Adamson,  Judge. 

Action  by  H.  N.  Roberts  against  John  R. 
Handy  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed  as  re- 
formed. 

This  is  an  action  of  deceit  by  the  buyer 
against  the  seller  for  the  damages  sustained 
in  the  difference  between  the  value  of  a  crop 
of  oats  produced  from  the  'Seed  delivered  and 
the  value  of  the  crop  that  would  have  been 
produced  from  the  particular  kind  and  vari- 
ety of  seed  actually  ordered.  The  plaintiff 
alleged  that  on  January  31,  1912,  he,  acting 
through  R.  S.  Legate,  entered  into  an  oral 
contract  with  the  defendants,  by  the  terms  of 
which  the  defendants  agreed  to  sell  and  de- 
liver to  plaintiff  60  bushels  of  red  rust  proof 
seed  oats,  at  70  cents  per  bushel  therfor,  and 
that  the  defendants  failed  to  deliver  red  rust 
proof  seed  oats  as  agreed,  but  fraudulently 
delivered  to  plaintiff,  without  his  knowledge 
to  the  contrary,  50  bushels  of  oats  that  were 
wholly  unfit  for  seed  and  of  another  variety 
and  kind,  and  that  were  not  red  rust  proof 
oats.    The  defendants  answered  by  denial. 
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and  spedally  averred  that  in  the  sale  of  the 
seed  oats  made  by  them  to  plaintiff  there 
was  no  warranty,  express  or  ImpUed,  with 
reference  to  the  character,  kind  or  produc- 
tiveness  of  the  seed.  In  a  trial  before  a  ]n- 
ry  there  was  a  verdict  in  favor  of  plaintiff. 

Appellants  are  partners  engaged  in  the 
fuel  and  feed  business.  The  appellee  is  a 
farmer,  and  on  January  31,  1912,  came  to 
Denison  to  purchase  seed  oats  for  planting. 
According  to  the  evidence  offered  in  behalf 
of  appellee,  he,  acting  through  R.  S.  Legate, 
bongbt  of  appellants  50  bushels  of  Texas  red 
rust  proof  seed  oats  at  the  agreed  price  of 
70  cents  per  bushel,  and  afterwards  appel- 
lants knowingly  delivered  to  appellee  60  bush- 
els of  another  and  entirely  different  variety 
of  oats,  and  of  a  lower  quality,  without  his 
knowledge  of  the  difference  in  the  kind  and 
variety  delivered.  According  to  the  evidence 
in  behalf  of  appellants,  it  was  not  agreed  or 
undertaken  to  sell  to  appellee  through  Legate 
any  Texas  red  rust  proof  seed  oats,  but  they 
agreed  to  sell  and  deliver,  as  they  did,  an  oat 
called  Arkansas  oats,  and  do  other  kind,  and 
they  made  no  warranty  as  to  their  produc- 
tiveness or  quality.  The  Jury  settled  the 
conflict  in  favor  of  appellee,  and  this  court 
is  bound  by  such  finding.  The  appellee's  son 
sowed  for  him  the  50  bushels  of  seed  oats 
when  and  as  received  from  appellants,  In 
suitable  ground,  and  later  there  was  matured 
and  gathered  only  400  bushels  from  the  crop 
instead  of  from  40  to  50  bushels  per  acre  for 
20  acres,  which  would  have  been  the  usual 
and  average  crop  if  the  seed  oats  had  been 
red  rust  proof  oats.  At  the  time  of  the  de- 
livery of  the  seed  oats  by  appellants,  the  ap- 
pellee was  confined  to  bis  bed  on  account  of 
sickness,  and  did  not  see  them  before  they 
were  sowed,  and  did  not  know  the  seed  sow- 
ed was  not  the  kind  and  variety  purchased 
until  the  crop  was  raised.  In  accordance 
with  the  findings  of  the  Jury,  we  find  that 
the  appellants  contracted  to  sell  and  deliver 
to  appellee  50  bushels  of  a  distinctive  vari- 
ety and  quality  of  seed  oats  called  red  rust 
proof  seed  oats,  for  planting  purposes,  and 
knowingly  delivered  instead  an  Arkansas  oat 
unsuitable  to  the  purposes  of  appellee,  prox- 
imately causing  the  loss  awarded  by  the  Ju- 
ry, and  that  appellee  was  not  guilty  of  con- 
tributory negligence  in  failing  to  discover  the 
difference  in  the  seed  oats. 

Wolfe,  Wood  &  Haven,  of  Sherman,  for  ap- 
pellants. Ross  W.  Stoddard,  of  Denison,  and 
Jones  &  Hassell,  of  Sherman,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  first  and  second  assignments  predicate 
error  by  bill  of  exception  upon  the  admission 
of  certain  evidence.  The  assignments  should 
be  overruled,  we  think,  as  affording  no  suffi- 
cient grounds  for  reversal  of  the  Judgment. 

The  third  assignment  predicates  error  up- 
(m  the  charge  of  the  -court  In  authorizing  a 
verdict  for  appellants  upon  the  finding  by  a 


Jury  of  the  failure  on  the  part  of  appellee  to 
use  ordinary  prudence  to  inspect  and  discov- 
er that  the  oata  furnished  were  not  Texas 
red  rust  proof  oats. 

[1]  It  ia  insisted  that  it  was  the  absolute 
duty  of  appellee  to  inspect  the  oats  before 
sowing  thnn.  Appellee  -never  saw  the  oats 
that  were  delivered,  and  was  in  bed  sidi  when 
they  were  sowed  the  next  day,  and  there  is 
no  pretense  of  any  evidence  otherwise  going 
to  show  that  he  had  occasion  or  opportunity 
to  discover  that  the  oats  were  not  the  kind 
he  bought  Unless  it  should  appear — and  it 
does  not  here — ^that  appellee  had  discovered 
the  difference  in  the  oats  through  occasion 
and  opportunity  to  do  so,  he  would  not  be 
precluded  of  his  right  to  damages  proximate- 
ly caused  by  the  alleged  deceit.  And  under 
the  facts  here,  there  was  no  error  in  the  in- 
struction of  which  appellants  could  complain. 

[2]  The  fourth  assignment  Is  predicated 
upon  the  refusal  to  give  a  peremptory  in- 
struction In  favor  of  appellants.  It  is  quite 
clear  from  the  evidence  that  appellee  was  in- 
tending to  purchase  of  appellants,  for  plant- 
ing purposes,  only  the  particular  variety  and 
quality  of  seed  oats  called  the  Texas  red 
rust  proof  oats.  But  the  evidence  is  con- 
flicting as  to  the  terms  of  the  sale.  The  evi- 
dence in  behalf  of  appellee  goes  to  show  a 
sale  of  the  specific  variety  and  quality  of 
oats  as  claimed  by  him.  The  evidence  in  be- 
half of  appellants  goes  to  show  a  sale  only 
and  specifically  of  an  Arkansas  oat,  which 
was  delivered  strictly  in  accordance  with 
the  terms  of  sale.  In  view  of  the  evidence. 
If  the  appellee,  through  Mr.  Legate,  made  the 
proposal  to  appellants  to  purchase  from  them 
50  bushels  of  Texas  red  rust  proof  seed 
oats,  as  was  the  exclusive  province  of  a  Jury 
to  say,  and  appellants,  knowing  the  terms  of 
the  proposal,  accepted  such  proposal,  and 
agreed  to  sell  and  deliver  that  particular 
kind  and  variety  of  oats,  then  a  contract  in 
respect  thereto  is  established  by  the  evidence. 
Here  in  one  view  It  would  appear  that  the 
appellee  agreed  to  buy  a  specific  kind  and  va- 
riety of  seed  oats,  and  the  appellants  agreed, 
if  true,  on  the  sale  and  delivery  of  the  spe- 
cific article.  Bdng  a  contract  in  regard  to 
the  sale  and  delivery  of  a  specific  article,  as 
within  the  province  of  the  Jury  to  say,  then 
knowingly  to  d^ver  a  wholly  different  va- 
riety and  kind  of  seed  oats,  if  true,  with  the 
intention  that  it  should  be  acted  upon  by  ap- 
pellee, and  actually  inducing  him  to  act  np- 
on  it  as  the  particular  kind  and  variety  of 
oats  actually  bought,  would  operate  to  es- 
tablish that  which  is  in  law  termed  "fraud." 
And  for  such  fraudulent  representation  of 
fact,  if  so  found  by  the  Jury,  an  action  in 
the  nature  of  deceit,  as  here,  would  lie.  Flor- 
al CJo.  v.  Watson,  160  S.  W.  659.  Whether 
the  different  variety  of  oats  delivered  was, 
in  fact,  of  a  character  to  deceive  appellee 
became  and  was,  under  the  facts  here,  a  ques- 
tion for  the  Jury.  The  facts  go  to  show  that 
he  never  saw  the  oats  delivered,  and  was 
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sick  at  the  time,  and  by  reason  thereof  his 
means  of  knowledge  was  not  equal  to  that  of 
appellants,  and  hence  we  could  not  say,  as  a 
matter  of  law,  that  he  did  not  in  this  case 
have  a  right  to  rely  upon  the  alleged  false 
representation  of  fact  We  think  the  case 
as  made  by  the  record  was  one  that  was  le- 
gally required  to  be  passed  to  the  jury  for 
decision. 

[S]  The  fifth  and  sixth  assignments  each 
predicate  error  upon  refusal  to  give  special 
charges  respecting  what  it  would  take  to  con- 
stitute a  warranty.  The  point  made  is  that 
the  Jury  should  have  been  instructed  to  the 
effect  that  a  sale  of  grain  for  seed  designated 
as  Texas  red  rust  proof  oats  does  not  consti- 
tate  a  warranty  that  said  oats  are  suitable  for 
any  particular  use.  The  case,  as  pleaded  and 
proTen,  does  not  involve  warranty.  Plain- 
tiff's action  Is  for  tort,  in  the  nature  of  de- 
cdt;  and  the  court's  charge  to  the  Jury  was 
In  accordance  with  the  petition.  A  distinc- 
tion is  to  be  observed  between  warranties 
and  other  grounds  of  liability.  In  the  case 
of  a  warranty  the  rights  of  the  purchaser 
rest  in  contract,  while  in  the  case  of  fraud 
they  are  based  on  the  tort 

[4,  S]  Where  the  contract  is  for  the  sale 
of  a  designated  article,  and  another  is  deliv- 
ered, the  failure  to  deliver  the  particular 
goods  is  not  a  breach  of  warranty,  but  a 
breach  of  the  contract  Beed  v.  Randall,  29 
N.  Y.  358,  86  Am.  Dec.  305.  Whereas  in  a 
sale  of  a  particular  article  by  description, 
and  actually  delivered,  there  ia  ordinarily  an 
implied  warranty  that  the  article  shall  be 
of  the  kind  described. 

[I]  The  effect  of  alleged  acts  of  deceit  is 
to  be  determined  by  their  truth  or  falsity, 
and  the  damages  recoverable  are  such  as  re- 
sult proxfinately  from  the  wrong  as,  with- 
in the  contemplation  of  the  parties,  would 
result  from  the  act  Jones  v.  George,.  61  Tex. 
345,  48  Am.  Rep.  280.  The  assignments  are 
overruled. 

[7, 1]  While  the  question  of  excessive  dam- 
ages is  not  raised  by  any  assignment  yet  we 
think  there  is  fundamental  error  here  in  re- 
spect thereto.  It  appears  from  this  record 
that  appellee  only  owned  two-thirds  of  the 
crop,  and  the  charge  authorlz«d  the  jury  to 
consider  damages  to  all  the  crop.  As  said  in 
Jones  V.  George,  supra:  "The  owners  of  the 
other  part  of  the  crop,  who,  subsequent  to 
Its  destruction,  conveyed  their  interests 
tlierdn,  together  with  any  right  of  action 
they  might  have  against  the  appellee  for  his 
breach  of  contract  could  not  thereby  clothe 
the  appellants  with  a  right  of  action  they  nev- 
er had.  With  them  the  appellee  had  no  con- 
tract and  it  is  well  settled  that  when  a  right 
or  duty  \s  created  wholly  by  contract  it  can 
only  be  enforced  between  the  contracting 
parties  or  th^r  privies."  B^ng  the  owner 
of  only  two- thirds  of  the  crop,  and  the  Jury 
having  measured  the  value  of  the  whole  loss 


at  $240,  the  appellee  would  be  entitled  to  re- 
cover two-thirds  of  that  amount,  or  $160. 

Therefore  the  Judgment  is  reformed  so  as 
to  allow  appellee  a  recovery  against  appel- 
lants for  $160,  and,  as  so  reformed,  the  Judg- 
ment will  be  affirmed;  but  the  appellants, 
for  this  error,  will  recover  of  appellee  all 
costs  of  appeaj. 


BWALT  V.  HOLMES. 

(Oonrt  of  Civil  Appeals  of  Texas.     Amarlllo. 
March  21,  1814.) 

Justices  of  thb  Peace  (f  44*)— Jubisdiotion 
—Amount  in  Oontbovebst. 

The  partieB  agreed  that  plaintiff  ghould  rep- 
reaent  defendant  in  a  lawsuit  for  a  certain  sum, 
part  of  which  was  paid  when  the  agreement  was- 
made,  at  which  time  plaintiff  gave  a  written  re- 
ceipt therefor,  which  contained  a  memorandum 
of  the  contract  as  to  the  remainder  to  be  paid 
and  the  condition  of  its  payment,  which  receipt 
was  accepted  by  defendant.  Rev.  St.  1911,  art 
4977,  provides  that  on  all  written  contracts  as- 
certaining the  snm  payable  when  no  rate  of  in- 
terest ia  agreed  npon,  6  per  cent  interest  shall 
be  allowed  after  the  nme  when  the  same  is  pay- 
able. Held,  that  the  contract  was  one  on  which 
interest  was  recoverable  under  the  contract,  and 
hence  interest  did  not  enter  into  consideration 
as  a  part  of  the  amount  in  controversy  affect- 
ing the  jnrisdiction  of  the  Justice's  court  in  an 
action  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  157-172 ;  Dec.  Dig.  | 
44.  *! 

Appeal  from  Hale  County  Court;  W.  B. 
Lewis,  Judg& 

Action  by  T.  W.  Holmes  against  M.  J, 
Ewalt  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Mathes  &  Williams,  of  Plalnview,  for  ap- 
pellant. Randolph  ft  Randolph  and  L.  C. 
Penry,  all  of  Plalnview,  for  appellee. 


HALL,  J.  This  suit  was  filed  by  appellee 
in  the  Justice  court  of  Hale  county  to  re- 
cover a  balance  due  him  of  $200  as  attor- 
ney's fees  for  representing  appellant  in  a 
certain  case  in  the  district  court  of  Hale 
county. 

Appellee  alleges  that  on  the  date  of  his 
employment  it  was  agreed  that  apxmllee 
should  represent  appellant  in  the  district 
court  case  for  a  certain  sum,  part  of  whl(di 
was  paid  at  that  tlme^  when  appellee  gave 
appellant  a  written  receipt  for  the  amount 
which  receipt  contained  a  statement  or  a 
memorandum  of  the  contract  between  them 
as  to  the  remainder  to  be  paid  and  the  condi- 
tion of  Its  payment,  which  receipt  was  re- 
ceived and  accepted  by  appellant. 

This  is  such  a  written  contract  as,  under 
R.  S.  1911,  art.  4977,  ascertains  the  sum  pay- 
able, and  It  is  provided  by  said  article  that, 
when  no  specified  rate  of  interest  is  agreed 
upon  by  the.  parties  to  the  contract  Interest 
shall  be  allowed  at  the  rate  of  6  per  cent 
per  annum  from  and  after  the  time  when 
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tbe  same  la  dne  and  payable.  Such  being 
the  case,  Interest  la  recoverable  eo  nomine, 
and  does  not  enter  Into  consideration  as  a 
part  of  tbe  amount  In  controversy  affecting 
the  jurisdiction  of  the  court  The  only 
assignment  of  error  urged  Is  that  the  justice 
court  bad  no  jurisdlctlion  of  the  cause  of 
action.  This  assignment  must  be  overruled. 
Carter  Grocer  Co.  v.  Day  et  al.,  144  S.  W. 
365;  Schulz  V.  Tessman,  92  Tex.  488,  49  S. 
W.  1081;  Baker  v.  Smelser,  88  Tex.  26,  29 
S.  W.  377.  83  U  a  A.  163;  Constitutton  of 
Texas,  art  5,  i  19, 
The  Judgment  Is  affirmed. 


TEXAS  &  N.  O.  B.  CO.  v.  TBANOIS. 

(Court  of  Civa  Appeals  of  Texas.    Texarkana. 
March  19,  1914.    On  Motion  for  Re- 
hearing, April  2,  1914.) 

1.  Apfeai.  and  Erbob  (I  1062*)— BLilBMixss 
Ubbob— Aduission  or  Evidence— Fact  0th- 
EBWI8E  Established. 

Error  In  admitting  testiiiiony  that  a  horse, 
for  whose  death  the  action  was  brought,  would 
have  been  worth  a  certain  sum  if  he  had  made 
a  good  showing  at  a  fair  to  be  held  in  the  fu- 
ture was  harmlees,  where  the  testimony  of  the 
witnesses  as  to  the  value  of  the  horse  ranged 
from  11,200  to  $2,600,  and  the  verdict,  which 
was  for  $1,260,  was  not  claimed  to  be  excessive. 
[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4171-4177;  Dec.  Dig.  | 
1052.*] 

2.  Afpeal  and  Ebbob  (|  282*)— Asbiqniient 
or  Ebbob— Adiusbion  of  Evidence— De- 
pabtube  ebom:  Objection. 

An  objection  to  a  question  calling  for  an 
opinion  as  to  tbe  suitability  of  a  car  furnished 
for  the  transportation  of  a  horse,  that  the  rule 
admitting  such  testimony  does  not  permit  a 
witness  to  testify  to  a  conclusion  which  is  in 
issue  on  the  trial,  does  not  support  an  assign- 
ment that  the  witness  was  not  qualified  to  give 
an  opinion,  and  that  there  were  no  facts  upon 
which  tbe  opinion  could  be  predicated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jj  1351,  1368,  l«f6,  1430, 
1431;  Dec.  Dig.  §m*] 

3.  Cabbibbs  ({  217*)  —  Cabbiaob  or  Live 
Stock— Conibibutobt  Neolioence  or  Con- 
signee. 

The  failure  of  the  consignee  of  a  horse 
properly  to  blanket  and  protect  it  from  the 
weather  after  its  delivery  by  the  carrier  is  not 
contributory  negligence  which  will  bar  a  recov- 
ery for  tbe  death  of  the  horse  caused  by  delay 
in  shipping,  and  by  transporting  it  in  a  box  car 
without  sufficient  ventilation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  931;  Dec  Dig.  {  217.*] 

On  Motion  for  Rehearing. 

4  Appeai,  and  Ebbob  ({  232*)— Pbesentino 
Questions  in  Loweb  Coubt — Objections 
TO  Ohabgk— Statdtobt  Pbovisions. 

The  failure  of  objections  to  a  charge  to 
conform  to  the  requirements  of  Acts  1913,  c 
59,  amending  Rev.  St  1911,  art.  1971,  furnish- 
es no  reason  for  refusing  to  consider  the  as- 
signment of  error  based  thereon,  in  an  action 
which  was  tried  before  that  act  became  effective. 
[Ed.  Note.— For  other  cases,  see'  Appeal  and 
Error,  Cent  Dig.  {J  1351,  1368,  1426,  1430, 
1431;    Dec.  Dig.  <  232.*] 


6.  Appeal  and  Ebbob  (i  780*)— AasiQNMENTS 
or  Ebbob— Retebbnoe  to  Chabge. 

Where  the  assignments  of  error  stated  that 
the  court  erred  in  its  charge,  and  particularly  in 
advising  tbe  jury  that  "It  was  the  duty  of  the 
defendant  to  exercise  ordinary  care  to  furnish 
a  reasonably  suitable  car  for  the  8hii»nent  of 
plaintiff's  horse,"  for  specified  reasons,  and 
that  the  error  was  called  to  the  court's  attention 
by  motion  for  new  trial,  referring  to  a  page  in 
the  transcript  and  there  was  nowbere  any  ef- 
fort to  point  out  more  particularly  the  portions 
of  the  charge  objected  to,  the  assignments  will 
not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8013-3016;  Dec.  Dig.  i 
730.*] 

Error  to  District  Court,  Cherokee  County ; 
Jaa.  I.  Perkins,  Judge. 

Action  by  Dr.  C.  0.  Francis  against  the 
Texas  A  New  Orleans  Railroad  Company. 
Judgment  for  the  .plaintiff,  and  defendant 
brings  error.  Motion  for  rehearing  over- 
ruled. 

Jno.  T.  Garrison  and  Baker,  Botts,  Parker 
&  Garwood,  all  of  Houston,  and  Imboden  & 
Perkins,  of  Rusk,  for  plaintiff  In  error.  Nor- 
man 8c  Shook,  of  Rusk,  for  defendant  In 
error. 

HODGES,  J.  In  October,  1912,  the  defend- 
ant in  error  was  the  owner  of  a  pair  of  hors- 
es, which  he  desired  to  exhibit  at  the  Dallas 
Fair.  On  the  16th  of  that  month  be  deliv- 
ered the  horses  to  the  plaintiff  In  error,  at 
Rusk,  and  took  a  bill  of  lading  showing  that 
they  were  to  be  transported  to  the  fair 
grounds  chutes  at  Dallas.  The  freight  waa 
prepaid  to  Dallas.  The  horses  arrived  at  the 
depot  of  the  plaintiff  in  error  at  Dallas  the 
next  day  some  time  near  noon,  and  were 
delivered  to  W.  A.  Massey,  the  consignee, 
between  5  and  6  o'clock  that  afternoon.  At 
the  time  of  their  delivery  they  appeared  to 
be  In  good  condition;  but  no  special  examina- 
tion seems  to  have  been  made  by  Massey. 
The  next  morning  one  of  them  showed  evl- 
dffiioes  of  being  sick.  A  veterinarian  was 
called  In  to  treat  the  animal;  but  It  died  a 
few  days  thereafter  of  pneumonia.  This  suit 
was  brought  to  recover  Its  value. 

Tbe  petition  charged  negligence  In  delay 
In  the  transportation  and  delivery  of  the 
horses,  and  In  shipping  them  In  a  box  car 
with  Insufficient  ventilation.  The  jury  re- 
turned a  verdict  In  favor  of  the  defendant  In 
error  for  $1,250.  The  testimony  is  conflict- 
ing as  to  the  kind  of  csr  in  which  the  ani- 
mals were  shipped ;  some  of  the  witnesses 
testifying  that  It  was  a  stock  car,  while  an- 
other stated  that  it  was  an  ordinary  box 
car.  The  station  agent  testified  that  the  de- 
fendant In  error  requested  him  to  furnish  a 
stock  car;  but  he  was  not  certain  that  the 
car  he  furnished  was  In  fact  the  kind  wanted. 

[1]  The  first  error  assigned  Is  to  the  actjfon 
of  the  court  In  permitting  defendant  In  er- 
ror to  testify  that.  If  bis  horse  had  made  a 
good  showing  at  the  California  State  Fair  in 
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1915,  he  would  have  been  worth  $25,000. 
This  testimony  conld  affect  only  the  amount 
of  the  verdict.  Several  witnesses  testtfled  as 
to  the  value  of  the  deceased  animal.  None 
of  them  placed  his  value  at  less  than  $1,200; 
while  others  testifled  that  he  was  worth 
12,500.  It  Is  not  likely  that  this  error  had 
any  influence  upon  the  Jury  in  fiziag  the 
amount  of  the  damages.  No  complaint  is 
made  that  the  verdict  Is  excessive. 

[2]  It  is  also  contended  that  the  court 
erred  in  permitting  the  defendant  in  error  to 
testify  that  a  small  box  car,  with  only  one 
door  open  for  ventilation,  and  that  door  only 
partially  open,  was  not  a  suitable  car  In 
which  to  ship  a  horse.  The  ground  of  the 
objection,  as  shown  by  the  assignment,  is 
that  the  witness  was  not  qualified  as  an  ex- 
pert to  give  tliat  character  of  testimony, 
and  the  absence  of  any  facts  upon  which  the 
question  could  be  predicated.  The  bill  of  ex- 
ceptions to  whldli  we  are  referred  as  present- 
ing this  question  shows  that  on  the  trial 
there  was  no  spedflc  objection  urged.  The 
objection  there  made  is  as  follows:  "We  ob- 
ject to  the  question.  He  (the  witness)  has 
already  testified  that  he  is  a  physician,  and 
tUs  rule  permitting  such  testimony  does  not 
go  to  the  extent  of  permitting  a  witness  to 
testify  to  a  conclusion  which  is  in  itself  an 
Issue  on  the  triaL"  According  to  the  qualifi- 
cation ntade  by  the  court  In  allowing  tUs 
bill,  that  was  the  only  objection  interposed. 
It  does  not  support  the  assignment 

The  third  assignment  of  error  is  not  sup- 
ported by  the  record,  and  is  accordingly 
overruled. 

The  fifth,  sixth,  tenth,  eleventh,  twelfth, 
tliirteenth,  fourteenth,  and  fifteenth  assign- 
ments of  error  complain  of  the  general 
charge  of  the  court  Some  of  these  assign- 
ments are  so  general  in  failing  to  point  out 
the  portions  of  the  charge  of  the  court  to 
wliich  they  are  directed  that  for  that  reason 
alone  they  should  be  disregarded.  Article 
1971  of  the  Revised  Civil  Statutes  of  1911, 
as  amended  by  the  Acts  of  1913  (see  Acts 
1913,  p.  113),  reads  as  follows:  "The  charge 
shall  be  in  writing  and  signed  by  the  Judge; 
after  the  «vidence  has  been  concluded  the 
charge  shall  be  submitted  to  the  respective 
parties  or  their  attorneys  for  inspection,  and' 
a  reasonable  time  given  them  in  wMch  to 
examine  It  and  present  objections  thereto, 
wlilcfa  objections  shall  in  every  instance  be 
presented  to  the  court  before  the  charge  is 
read  to  the  Jury,  and  all  objections  not  so 
made  and  presented  shall  be  considered  as 
waived."  One  of  the  purposes  of  this  statute 
evidently  was  to  require  the  parties  to  call 
the  attention  of  the  court  to  such  portions 
of  the  charge  as  they  regarded  as  erroneous, 
and  to  give  the  court  an  opportunity  to  make 
such  corrections  as  might  be  necessary  and 
proper  before  the  charge  was  read  to  the 
Jury.  Article  2061,  as  amended  by  the  act 
above  referred  to,  is  as  follows:  "The  ruling 


of  the  court  Ip  the  giving,  refusing  or  quali- 
fying of  instructions  to  the  Jury  shall  t>e 
regarded  as  approved  unless  excepted  to  as 
provided  in  the  foregoing  articles."  Evident- 
ly the  "foregoing  articles"  referred  to  are 
those  wlii(di  immediately  precede  this  amend- 
ed article  in  chapter  19  of  the  Revised  Civil 
Statutes  of  1911.  For  the  failure  to  comply 
with  those  provisions  of  the  statute,  these 
assignments  will  not  be  considered. 

[3]  Special  charge  No.  2,  which  was  re- 
quested and  refused,  if  correct  in  other  re- 
spects, was  erroneous  in  telling  the  Jury  that 
a  failure  to  properly  blanket  and  protect  the 
horse  from  the  weather  after  his  delivery  to 
Sfassey  at  Dallas  would  be  contributory  neg- 
ligence. Tlie  court  for  that  reason,  if  for  no 
other,  was  Justified  in  refusing  to  give  it. 

We  think  the  court  fairly  submitted  the  is- 
sues, and  In  a  way  that  did  not  mislead  the 
Jury,  and  there  was  no  reversible  error  in 
failing  to  give  the  requested  ctiarges  that 
were  refused. 

The  evidence,  wliile  conflicting  upon  the 
issue  of  negligence,  was,  we  think,  sufficient 
to  support  the  verdict  of  the  Jury;  and  the 
Judgment  of  the  district  court  Is  accordingly 
affirmed. 

WIIXSON,  C.  J.,  did  not  sit  in  this  case. 

On  Motion  for  Rehearing. 

HODGES,  J.  [4,  6]  In  the  motion  for  re- 
hearing our  attention  has  been  called  to  the 
fact  that  this  case  was  tried  before  the  act 
of  1913  referred  to  in  the  original  opinion 
was  passed.  It  follows  that  the  failure  to 
comply  with  the  provisions  of  that  act  fur- 
nishes no  reason  for  refusing  to  consider  the 
assignments.  It  Is  but  Just  to  counsel  for 
plaintifF  in  error  that  this  correction  l>e 
made.  However,  most  of  these  assignments 
are  briefed  and  presented  in  a  manner  which 
fully  warrants  a  refusal  to  consider  them 
upon  other  grounds.  The  fifth  and  sixth 
are  as  follows: 

"(5)  The  court  erred  in  its  charge  to  the 
Jury,  and  particularly  In  advising  the  Jury 
'tliat  it  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  furnish  a  reasonably 
suitable  car  for  the  shipment  of  plaintiff's 
horse,'  because  no  issue  as  to  suitability  of 
the  car  furnished  was  made  by  the  evidence; 
all  the  credible  evidence  showing  tliat  a  prop- 
er and  suitable  stock  car  was  in  fact  fur- 
nished. This  error  was  called  to  the  atten- 
tion of  the  trial  court  in  defendant's  motion 
for  a  new  trial."    (Tr.  p.  20.) 

"(6)  The  court  erred  in  its  charge  to  the 
Jury,  and  particularly  In  charging  the  Jury 
on  the  alleged  duty  of  defendant  to  furnish  a 
reasonably  suitable  car  for  tlie  transporta- 
tion of  the  horse  involved  herein,  l>ecause  the 
overwhelming  weight  of  the  evidence  showed 
that  a  proper  and  suitable  car — that  is  to  say, 
a  stock  car — was  in  fact  furnished.  This  er- 
ror was  called  to  the  attention  of  the  trial 
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court  in  defendant's  motion  for  a  new  trlaL" 
<Tr.  p.  20.) 

The  statement  wblcb  follows  these  assign- 
ments  consists  mainly  of  excerpts  from  the 
testimony.  Nowhere  Is  there  any  effort  to 
point  out  more  particularly  the  portions  of 
the  charge  objected  to. 

Next  in  the  order  of  arrangement  In  the 
brief  are  assignments  numbered  10,  11,  and 
12,  which  are  equally  as  vague  and  indefinite. 
The  thirteenth  assignment  is  a  little  more 
spedflc,  but  is  without  merit  The  four- 
teenth assignment  contains  an  extract  from 
the  court's  main  charge,  but  presents  no 
reversible  error.  The  questions  involved  In 
these  assignments  are  not  new,  and  there  is 
no  occasion  to  discuss  them  In  detail. 

The  motion  for  a  rehearing  is  overruled. 

WILLSON,  a  J.,  not  sitting  in  this  case. 


HOUSTON  &  T.  O.  R.  00.  v.  HUGHSTON. 

(Court  of  Oivil  Appeals  of  Texas.     Dallas. 

March  14,  1914.) 

1.  Apfbai.  and  Bbbob  (§  928*)— Rbview— 
PBBstjMPTiONB  —  Instructions  —  Btidbnob 
Not  in  Recobd. 

In  the  absence  of  a  statement  of  facts,  the 
appellate  court  could  not  pass  upon  Uie  merits 
of  assignments  complaining  of  instructions  sinc& 
though  the  instructions  were  erroneous,  it  would 
be  presumed  that  the  evidence,  if  presented, 
would  render  Buch  errors  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3749-3764;  Dec.  Dig.  | 
928.*] 

2.  Appbal  and  Ebbor  (§  571*)— Statrmbnt 
OF  Facts— CoMFBixiNO  Appbovai/— Manda- 
mrs. 

A  party  can,  by  mandamus,  compel  the 
trial  judge  to  approve  a  statement  of  facts  when 
the  judge  wrongful^  fails  or  refuses  to  ap- 
prove it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2650-2553;  Dec.  Dig.  { 
571.*] 

Appeal  from  Collin  County  Court;  H.  L. 
Davis,  Judge. 

Action  by  A.  P.  Hughston  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, and  G.  R.  Smith,  of  McKinney,  for  ap- 
pellant Wallace  Hughston,  of  McKinney, 
for  appellee. 

RAINBX,  O.  J.  Judgment  was  rendered 
in  this  case  against  the  appellant  in  favor 
of  appellee  for  injuries  to  certain  shipment 
of  grain,  and  appellant  prosecutes  this  ai>- 
peaL 

Three  assignments  of  error  complain  of 
the  charge  of  the  court  and  one  that  appel- 
lant was  wrongfully  deprived  of  a  statement 
of  facta 

[1]  There  being  no  statement  of  facts  in 
the  record,  we  are  unable  to  pass  upon  the 


merits  of  said  aasignmientB.  If  the  charges 
complained  of  are  not  the  law,  the  evidence, 
if  presented,  might  show  that  said  charges 
were  harmless,  or  that  no  other  proper  judg- 
ment should  have  been  rendered;  hence  we 
will  presume  the  judgment  is  correct 

[2]  As  to  the  asslgnm«it  that  appellant 
was  wrongfully  deprived  of  a  statement  of 
facts,  it  is  sufficient  to  say  that  appellant  did 
not  resort  to  all  the  remedies  afforded  it  by 
law  to  secure  a  statement  of  facts.  If  the 
judge  was  in  fault  in  refusing  or  failing  to 
approve  a  statement  of  facts,  the  parties  not 
having  agreed  on  one,  the  appellant  bad  the 
right  to  sue  out  a  writ  of  mandamus  requir- 
ing the  judge  to  act  in  the  matter.  Such 
writ  was  not  applied  for.  Osborne  v.  Pratb- 
er,  83  Tex.  208,  18  S.  W.  613. 

Therefore  the  judgment  is  affirmed. 


HARRIS  V.  PARR. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
March  21,  1914.) 

1.  Trial  (§  139*)— Taking  Case  ibou  Jubt— 
Weight  of  Evidence. 

It  is  error  to  direct  a  verdict  against  a 
party  where  there  is  evidence  in  his  favor,  even 
though  the  weight  of  the  evidence  Is  against 
him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ctent 
DiE.^U  332,  333,  838-341.  866;    Dec.  Dig.  | 

2.  Refobuation  of  Insibuicknts  ({  45*)— Ev- 
idence—Mistake. 

In  an  action  to  reform  a  deed  on  the  ground 
of  mistake,  whereby  more  land  was  conveyed 
than  was  intended,  evidence  held  to  show  con- 
clusively that  a  mutual  mistake  existed,  and 
to  warrant  a  directed  verdict  for  the  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  167-193;  Dec. 
Dig.  i  46.»] 

3.  Reforication  or  Instbxticents  (|  25*)— Db- 

FENSES— FaILUBE  TO  READ  INSTBUUENT. 

The  mere  fact  that  a  grantor  did  not  read 
the  deed,  or  did  not  know  of  the  mistake  in 
the  description  at  the  time  of  its  execution, 
would  not  bar  his  right  to  a  reformation  of  it 
on  account  of  mistake  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  84-90 ;  Dec.  Dig. 
126.*] 

Appeal  from  District  Court,  Hunt  County; 
Horton  B.  Porter,  Judge. 

Action  by  James  K.  Parr  against  Perry 
Harris  to  reform  a  deed.  Judgment  for  the 
plaintiff,  and  the  defendant  appeals.  Af- 
firmed. 

Walter  Collins  and  Shurtleff  ft  Chimmings, 
all  of  Hlllsboro,  for  appellant  Wear  &  Fra- 
zler,  of  Hlllsboro,  for  appellee. 

TALBOT,  J.  Appellant  Harris,  and  appel- 
lee Parr,  entered  into  a  written  contract  on 
the  2d  day  of  August  1911,  for  the  sale  and 
exchange  of  certain  lands.  The  property  of 
the  appellee  consisted  of  certain  lots,  with 
the  improvements  thereon,  situafied  In  the 
city  of  Hlllsboro,  Hill  county,  Tex.,  and  the 
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property  of  appellant  was  a  farm  situated  In 
Grayson  county,  Tex.  One  of  the  lots  owned 
by  the  appellee  and  agreed  to  be  sold  and  ex- 
changed Is  described  in  said  written  con- 
tract as  being  50x100  feet  on  East  Franklin 
street,  west  of  the  Gebtaardt  Bakery,  and  on 
the  north  side  of  said  street  Subsequent  to 
the  execution  of  this  contract  appellee  ex- 
ecuted and  delivered  to  appellant  a  warran- 
ty deed  for  the  property  agreed  to  be  con- 
veyed In  said  contract,  in  which  the  said  lot 
50x100  feet  on  East  Fraidclln  street  Is  de- 
scribed as  being  50x200  feet,  instead  of  60x 
100  feet,  as  described  in  the  contract  On 
June  22, 1912,  appellee  brought  this  suit  alleg- 
ing, in  substance,  (1)  that  the  change  of  the 
length  of  the  line  of  this  piece  of  property  in 
the  deed  from  100  to  200  feet  was  error 
made  by  mutual  mistake;  (2)  that  If  the 
error  was  not  by  mutual  mistake  of  the  par- 
ties, then  that  the  appellant  Harris,  knew 
at  the  time  be  accepted  said  deed  that  the 
same  was  not  in  accord  with  the  terms  of  the 
written  contract  theretofore  entered  into,  and 
that  appellee  did  not  know  that  fact  and 
that  appellant  in  accepting  said  deed  with 
knowledge  of  the  error,  perpetrated  a  fraud 
upon  the  appellee.  The  prayer  of  appellee's 
petition  was  that  he  have  judgment  cor- 
recting the  said  error  in  said  deed,  and  that 
the  cloud  tbereby  cast  upon  bis  title  be  re- 
moved. Appellant  denied  that  there  was  a 
mistake  in  the  description  of  the  property, 
and  alleged,  in  effect  that  the  property  as 
described  in  the  deed  was  the  property 
shown  him  by  appellee's  agent  and  tbe  same 
property  intended  to  be  sold  and  conveyed  to 
him.  The  trial  of  the  case  resulted  in  an  in- 
structed verdict  for  appellee^  and  tbe  appel- 
lant i>erfected  an  appeal  to  this  court 

[1, 2]  Tbe  single  assignment  of  error  com- 
plains of  tbe  court's  action  in  charging  tbe 
jury  to  find  for  the  plaintiff.  The  proposition 
advanced  is  that  "when,  upon  an  issue  before 
the  jury,  there  is  evidence  in  favor  of  .either 
party.  It  is  error  for  the  court  to  charge  the 
jury  to  return  a  verdict  against  such  party, 
even  though  tbe  weight  of  tbe  evidence  is 
against  hlnh"  This  proposition  embodies  a 
correct  principle  of  law,  and,  if  tbe  record 
disclosed  any  substantial  evidence  upon 
which  a  finding  in  favor  of  appellant  upon 
the  question  of  mutual  mistake  in  tbe  prep- 
aration of  tbe  deed  could  have  been  predicat- 
ed, the  assignment  under  consideration  would 
have  to  be  sustained.  Mo  such  evidence,  how- 
ever, is  pointed  out  in  appellant's  brief,  and 
the  assignment  must  be  overruled.  The  state- 
ment made  in  support  of  tbe  assignment 
shows  £bat  tbe  pleadings  of  tbe  parties  pre- 
sented an  Issue  of  fact  with  respect  to  tbe 
claim  of  mutual  mistake  in  describing  Uie 
property  sold  in  tbe  deed;  but  it  does  not 
show  that  said  issue  was  raised  by  the  evi- 
dence. Tbe  only  evidence  quoted  in  tbe 
statement,  or  to  which  we  are  referred,  to 
Bostain  the  assignment  is  as  follows:  Appel- 
lee testified  In  Ms  own  behalf  that:   "I  bad 


tbe  deed  before  me,  and  had  an  opportunity 
to  read  It;  but  I  relied  on  Mr.  Simmons.  I 
am  an  attorney  at  law,  and  have  had  some 
experience  and  practice  in  conveying  land 
and  having  land  conveyed  to  me,  and  have 
bad  a  great  many  important  transactions  In 
which  I  conveyed  real  estate  and  had  real  es- 
tate conveyed  to  me."  Appellant  testified:  "I 
got  up  on  tbe  box  out  against  this  back  wall 
and  looked  out  at  this  lot  [the  lot  in  question] 
and  told  him  [the  agent]  I  think  while  I  was 
standing  on  that  box.  •  *  •  He  told  me 
that  Parr  got  no  revenue  from  this  lot  The 
flist  time  I  learned  that  there  was  any  ques- 
tion about  my  bdng  entitled  to  the  entire 
property  was  when  I  was  ready  to  trade  It 
off,  something  like  a  year  after  I  received 
the  deed."  On  tbe  other  hand,  appellee 
points  out  that  tbe  proper^  over  which  tbe 
controversy  arose  is  described  in  the  written 
contract  as  being  50x100  feec,  and  that  appel- 
lant tesUfled:  "The  lot  is  situated,  as  I  un- 
derstand it,  on  East  Franklin  street  having 
a  building  on  it  occupied  by  tbe  Moore  Hu- 
stead  Company  as  a  buggy  store ;  tha  build- 
ing being  situated  on  a  lot  50x100  feet  The 
lot  about  which  tbe  question  has  arisen  is 
tbe  one  which  is  situated  just  back  of  this 
buggy  company.  That  lot  is  No.  6,  I  under- 
stand; I  am  not  sure  about  that  I  think 
there  are  more  than  two  lots  there.  The 
lot  upon  FrankUn  street  is  51  and  a  frac- 
tion feet;  I  understand  that  Is  what  the 
deed  called  for.  My  contract  here  says  that 
I  am  getting  50x100  feet  I  can  read  and 
write.  The  contract  was  dictated  and  read, 
and  I  signed  it"  As  vrtll  be  observed,  appel- 
lant's statement  simply  shows  that  appellee 
had  the  deed  executed  by  him  to  appellant 
before  him ;  that  appellee  bad  an  opportuni- 
ty to  jread  It  and  that  he  was  a  lawyer  ex- 
perienced In  conveying  land ;  that  appellant 
In  examining  the  property  with  a  view  of 
buying,  got  upon  a  box  and  looked  out  at  the 
lot  In  oontroTersy;  that  he  was  then  told 
that  Mr.  Parr,  the  appellee,  got  no  revenue 
from  this  lot ;  that  this  was  before  the  con- 
tract was  signed ;  and  that  the  first  time  be 
learned  there  was  any  question  about  bis  be- 
ing entitled  to  the  entire  property  was  when 
he  was  ready  to  trade  it  off.  This  seems  to 
be  all  that  appellant  has  been  able  to  glean 
from  the  record  in  support  of  bis  contention 
that  tbe  evidence  raised  the  issue  of  whether 
or  not  there  was  a  mutual  mistake  In  de- 
scribing tbe  property  in  tbe  deed,  and  it  is 
clear  it  raises  no  such  issue.  On  tbe  con- 
trary, it  is  manifest  from  tbe  statements 
quoted  that  appellee  had  only  agreed  to  con- 
vey a  lot  on  tbe  north  side  of  East  Franklin 
street  50x100  feet  and  not  one  50x200  feet 
The  contract  of  purchase  and  sale,  executed 
before  the  making  of  tbe  deed,  and  with  tbe 
terms  of  which  appellant  must  have  been  ac- 
quainted, specifically  described  this  property 
as  being  50x100  feet  and  the  witness  Lang 
testified,  as  shown  by  appellant's  brief,  that 
he  pointed  the  property  out  to  appellant,  and 
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remembers  distinctly  that  he  told  talm  that 
the  property  that  was  being  offered  tor  sale 
or  trade  In  that  particular  locality  was  50x 
100  feet,  and  the  witness  Simmons,  who  pre- 
pared the  deed,  admitted  that  he  made  a 
mistake,  in  that  be  failed  to  describe  the 
property  as  it  was  described  in  the  contract 
Our  conclnsion  is  that  the  evidence  shows 
concIusiTely  that  there  was  a  mutual  mis- 
take made  in  describing  the  lot  in  controver- 
sy as  being  200  feet  long,  Instead  of  100  feet 
long,  and  that  the  Instructed  verdict  for  its 
reformation  was  correct 

[S]  The  mere  fact  that  appellee  may  not 
bare  read  the  deed,  or  did  not  know  of  the 
mistake,  at  the  time  of  its  execution  would 
not  bar  his  right  to  a  reformation  of  it  on 
account  of  mistake  or  fraud.  Harry  v.  Ham- 
ilton, 154  S.  W.  637. 

The  second  and  third  propositions  present- 
'  ed,  to  the  effect  that  the  certificate  of  ac- 
knowledgment of  a  deed  is  conclusive  of  the 
facts  therein  stated,  unless  fraud  or  imposi- 
tion, in  which  the  grantee  participated,  is 
proven,  and  that  a  deed  absolute  will  be  con- 
strued according  to  the  plain  import  of  its 
language,  do  not  arise  in  this  case,  and  need 
not  be  considered. 

The  judgment  is  affirmed. 


HACKLER  V.  INTERNATIONAL  TRAVEL- 
ERS' ASS'N. 
(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
March  12, 1914.) 

1.  Trial  (|  141*)— Qubstion  fob  Coubt. 

In  an  action  on  an  accident  policy,  where 
the  question  for  determination  was  whether  an 
amendment  to  a  by-law  set  up  as  a  defense 
was  duly  adopted,  and  the  evidence  as  to  the 
adoption  was  without  dispute,  the  court  should 
decide  the  question  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  336:   Dec.  Dig.  {  141.*] 

2.  Insubance  (§  64»)— Mutual  Accident  Ab- 
BOCLATioN— Amendment  to  Bt-Laws. 

A  notice  sent  by  a  mutual  assessment  ac- 
cident association,  informing  the  members  that 
proposed  amendments  to  the  by-laws  would  be 
acted  on  at  the  regular  monthly  meeting  of  the 
directors,  Saturday,  December  9th,  is  not  suffi- 
cient under  Kev.  St  1911,  art.  4800,  declaring 
that  before  the  adoption  of  any  by-laws  or 
amendments,  the  same  must  be  mailed  to  all 
members  of  the  association,  together  with  a 
notice  of  the  time  and  place  when  they  would 
be  considered,  for  the  notice  did  not  inform 
the  members  of  the  hour  of  the  meeting,  or 
where  it  would  be  held,  and  the  directors,  un- 
less otherwise  prevented  by  the  by-laws,  have 
the  power  to  select  the  place  of  meeting. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  66 ;    Dec.  Dig.  f  54.*] 

8.    COBFOBATIONB     (§     298*) — DlBEC!T0B»— POW- 
ERS. 

Unless  the  by-laws  otherwise  prescribe, 
the  directors  of  a  corporation  may  select  the 
place  of  meeting,  and  they  are  not  bound  to 
meet  at  the  principal  place  of  business  of  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  1192,  1205,  1206;  Dec.  Dig. 
i  298.*] 


4.   IN8T7BAI7CE  (g  54*)— MUTUAL  ACCIDENT  AS- 
SOCIATION— BT-LaWB— AjaSNDMENTS. 

Where  the  notice  that  proposed  amend- 
ments to  the  by-laws  of  a  mutual  assessment 
accident  association  would  be  considered  at  the 
next  regular  meeting  of  the  directors  did  not 
specie  the  place  of  meeting,  that  a  member, 
who  claimed  that  the  notice  was  insufficient  un- 
der the  statute  to  render  the  adoption  of  the 
amendments  of  any  effect  against  him,  knew 
the  location  of  the  main  office  of  the  associa- 
tion at  which  place  the  meeting  was  actually 
held,  is  immaterial,  and  cannot  validate  the  de- 
fective notice. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  66;   Dec.  Dig.  i  o4.*] 

Appeal  from  Dallas  (jounty  Court;  W.  F. 
Whitehurst,  Judge. 

Actton  by  George  Henry  Hackler  against 
the  International  Travelers'  Association. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  rendered. 

Appellant  brought  the  suit  against  appel- 
lee association,  claiming  that  he  suffered  to- 
tal disability  to  labor  for  7  weeks  and  1  day, 
and  partial  disability  to  labor  for  17  days, 
by  reason  of  both  bones  in  bis  right  leg  be- 
ing broken  by  accidental  means,  entitling 
him,  under  the  certificate  issued  to  bim, 
and  by  the  laws  of  the  association,  to  the 
sum  of  $202.55.  The  association  answered 
that  the  plaintUTs  injury  was  received  as  a 
result  of  and  while  riding  a  motocycle,  and 
that  under  the  contract  of  insurance,  and 
by  virtue  of  section  6,  art.  7,  of  the  by-laws  in 
force  and  existence  before  and  at  the  time 
of  the  Injury,  the  association  is  not  liable 
for  any  injuries  received  by  any  member 
under  such  conditions.  The  plaintiff  by  sup-, 
plemental  petition  replied  that  section  6,  art. 
7,  as  set  up  in  the  answer,  is  an  amendment 
of  the  by-laws  made  since  he  became  a  mem- 
ber and  obtained  his  certificate,  and  that 
such  amendment  is  invalid  as  to  the  plain- 
tiff because  the  association  did  not  before 
the  adoption  of  the  amendment,  cause  the 
same  to  be  mailed  to  all  the  members  and 
directors  of  such  association,  together  with 
notices  of  the  time  and  place  when  the  same 
would  be  considered,  and  same  was  not  so 
mailed  10  days  before  the  time  of  such  meet- 
ing, as  required  by  the  statute  of  the  state. 
In  accordance  with  the  verdict  of  a  jury 
judgment  was  entered  for  defendant  The 
facts  admittedly  proven  are  that  the  appel- 
lant was  duly  admitted  into  membership  in 
the  appellee  association  in  June,  1911,  and  a 
certificate  was  issued  to  him  October  6, 1911, 
providing  for  payment  of  $25  per  week  when 
there  is  disability  to  labor  arising  from  bodi- 
ly injuries  caused  by  external,  violent  and 
accidental  means.  The  by-laws  of  the  as- 
sociation provide  payment  of  $10  per  week 
for  five  weeks  for  partial  disability  to  labor. 
By  the  application  fOr  membership  and  the 
certificate  of  Indemnity  issued  it  was  agreed 
that  the  Insured  would  be  governed  by  the 
by-laws  of  the  association  then  in  force  and 
thereafter  to  be  enacted,  and  that  all  pay- 
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meat  and  liability  for  benefits  shall  be  in 
accordance  with  the  by-laws  then  In  force 
and  Bnch  amendments  or  additional  laws  as 
thereafter  should  be  eitacted.  At  the  time 
appellant  was  admitted  to  membership  and 
his  certificate  was  issued  to  him  there  was 
no  law  of  the  association  prohibiting  or  for- 
bidding payment  of  indemnity  for  disability 
occasioned  "while  riding  motocycles."  The 
appellee  association  Is  a  mutual  accident 
insurance  company,  doing  business  on  the 
assessment  plan,  and  incorporated  under  the 
laws  of  Texas  on  June  11,  1903,  with  the 
charter  designating  the  principal  office  of 
the  association  as  Dallas,  Dallas  county,  Tex. 
Appellant  resides  in  Dallas,  Tex.,  and  has 
resided  there  all  the  time  during  his  member- 
ship. On  the  28th  day  of  September,  1912, 
the  appellant  was  riding  on  a  motocycle, 
and  In  going  around  a  curve  in  the  public 
road  at  ordinary  and  moderate  speed  the  mo- 
tocycle hit  a  rock,  and  appellant  was  pitched 
forcibly  to  the  ground,  and  both  bones  of  his 
right  leg  were  broken  thereby.  Appellant 
at  the  time  of  his  Injury  was  a  member  in 
good  standing,  and  proper  proofs  required  by 
the  association  were  submitted.  The  length 
of  time  of  disability  arid  amount  sued  for 
are  proven  and  not  contested.  The  evidence 
pertaining  to  the  by-law  in  question  is  set 
out  further  on  in  discussing  the  law  applica- 
ble thereto. 

Wood  &  Wood,  of  Dallas,  for  appellant 
Seay  &  Seay,  of  Dallas,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  principal  question.  It  ap- 
pears, made  on  the  trial  of  the  case,  and 
presented  by  proper  assignments  here,  is 
whether  or  not  the  amended  section  6  of  arti- 
cle 7  of  December  9,  1912,  of  the  by-laws  of 
the  association  was  legally  enacted  on  proper 
legal  notice  It  is  not  doubted  that  if  the 
amended  section  was  in  legal  effect,  it  was 
binding  on  the  appellant  at  the  time  of  the 
accident  under  the  terms  of  his  contract,  and 
he  would  be  precluded  of  any  recovery  by 
reason  thereof.  And  as-  the  evidence  in 
respect  to  the  adoption'  of  the  amendment 
was  without  dispute,  it  was  Incumbent  upon 
the  court  to  decide  the  question  as  a  matter 
of  law.  Article  7  of  the  by-laws  of  the  as- 
sociation, as  originally  existing,  was,  in 
November,  1911,  considered  by  the  officers  of 
the  association  necessary  to  be  amended 
by  adding  thereto,  as  pertinent  here,  that  the 
association  shall  not  be  liable  for  any  in- 
demnity or  benefit  for  injuries  or  disabilities 
resulting  "while  riding  motocycles."  The  sub- 
ject-matter of  exception  mentioned  was  not 
in  the  original  section  that  was  in  force 
when  appellant  became  a  member  on  June 
11,  1911.  The  proof  In  respect  thereto  ad- 
mittedly shows  that  at  a  regular  monthly 
meeting  of  the  appellee  association  held  in 
Dallas,  Tex.,  on  December  9, 1911,  the  amend- 
ment referred  to  above  of  the  by-law  In  ques- 
tion, besides  other  amendments,  was  adopted 


and  put  Into  force  and  effect  Thirty  days 
before  December  9,  1911,  the  secretary  and 
treasurer  of  the  association  caused  to  be 
mailed  to  each  member  and  director  of  the 
association  a  notice  written  on  the  letter 
head  of  "Wm.  Hancoclc,  Secretary  Interna- 
tional Travelers'  Association,  Dallas,  Texas," 
reading  as  follows:  "To  the  Members. 
Please  note.  Amendment  to  By-Laws  Inter- 
national Travelers'  Association.  Dallas,  Tex- 
as, Nov.  4,  1911.  Dear  Sir:  In  compliance 
of  the  laws  of  our  association  and  of  the 
laws  of  Texas  we  hereby  file  the  foregoing 
amendments  to  the  several  sections  and  arti- 
cles mentioned  herein,  same  to  be  acted  upon 
at  the  regular  monthly  meeting  of  the  t>oard 
of  directors  Saturday,  December  9,  1911 
[here  follows,  fully  set  out,  the  several  sec- 
tions of  proposed  amendments  to  be  acted 
upon,  under  the  signature  of  directors]." 
This  was  the  identical  and  precise  notice 
mailed  to  each  and  every  member  of  the  as- 
sociation. The  appellant  testified  that,  he 
never  received  the  notice  or  amendment  at 
any  time,  and  did  not  attend  the  meeting, 
and  did  not  know  there  had  been  a  meeting 
or  an  amendment  until  after  the  accident 
There  is  no  evidence,  through  by-laws  or 
otherwise,  going  to  show  that  the  association 
fixed  the  particular  locality  or  office  or  build- 
ing where  the  board  of  directors  of  the 
association  shall  have  Its  meetings,  or  the 
time  of  regular  meetings;  but  the  Inference 
of  fact  is  that  December  9,  1911,  was  a  regu- 
lar meeting.  The  charter  of  the  association 
fixes  its  principal  office  at  Dallas,  Tex.,  and 
the  benefit  certificate  offered  In  evidence 
states  at  its  foot  and  it  is  likewise  so  in- 
dorsed on  the  back,  that  Its  home  office  is 
Dallas,  Tex.  Appellant  testified:  "I  knew 
where  their  office  was,  and  knew  I  could  get 
a  copy  of  the  by-laws.  They  are  supposed  to 
mall  out  the  by-laws  whenever  they  change 
them.  I  am  acquainted  with  Mr.  Hancock; 
be  Is  secretary  and  treasurer  of  the  Interna- 
tional Travelers'  Association.  In  June,  1911, 
I  became  a  member  of  this  association,  and 
at  that  time  I  think  this  same  Mr.  Han- 
cock was  secretary  and  treasurer  of  the  as- 
sociation, which  said  association  had  an  of- 
fice in  Dallas,  Tex.,  and  did  business  there, 
and  ite  office  was  in  the  Wilson  Building."  He 
further  said:  "I  never  attended  any  of  the 
annual  meetings  of  the  association.  I  re- 
ceived a  notice  in  January  after  I  was  hurt 
that  they  were  going  to  have  a  meeting  on 
January  14th  at  the  Oriental  Hotel,  but  I 
was  unable  to  attend.  The  first  I  ever  learn- 
ed that  there  was  any  amendment  to  the  by- 
laws which  excepted  motocycle  riding  was  In 
February,  when  I  went  to  Mr.  Hancock  and- 
asked  him  why  he  had  not  mailed  my  check." 
The  above  are  the  facts  shown  by  the  record 
In  resi)ect  to  the  question  In  hand. 

The  statute  of  this  state,  of  1911,  having 
peculiar  application  to  the  appellee  associa- 
tion, by  article  4800,  provides:  "Every  such 
corporation   must,   before    the   adoption   of 
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any  by-laws  or  amendments  fbereto,  cause 
the  same  to  t>e  mailed  to  all  the  members 
and  directors  of  such  association,  together 
with  the  notice  ot  the  time  and  place  when 
the  same  will  be  considered,  and  same  shall 
be  so  mailed  at  least  ten  days  before  the 
time  for  snch  meeting;  provided  that  the 
provisions  of  this  article  shall  not  apply  to 
by-laws  adopted  within  sixty  days  after  the 
Incorporation  of  such  company."  By  this 
section  proper  notice  to  all  the  members  of 
the  association  is  made  a  prerequisite  act  to 
the  valid  exercise  of  authority  on  the  part 
of  the  board  of  directors  to  enact  amend- 
ments to  by-laws.  It  relates  to  the  jurisdic- 
tion of  the  board  of  directors  to  act.  It  Is  a 
wall-established  rule  that  when  the  exercise 
of  corporate  power  has  been  regulated  by 
statute,  compliance  with  the  statute  is  es- 
sential to  the  validity  of  the  proceeding. 
Testing  the  notice  mailed  to  each  member, 
set  out  above,  by  the  statute,  it  appears  de- 
ficient of  compliance  with  its  terms  In  tail- 
ing to  designate  the  "place"  where  the  board 
of  directors  would  consider  and  take  action 
upon  the  adoption  of  the  amendments.  And 
the  precise  hour  of  the  assembling,  if  it 
should  be  required  by  the  statute,  is  not 
given.  A  member  reading  the  notice  would 
readily  understand  from  its  face  that  he  was 
receiving  through  mail  an  official  notice 
from  the  appellee  association.  Issued  from 
Dallas,  Tex.,  that  on  December  9,  1911,  the 
board  of  directors  would  consider,  with  the 
view  of  adoption,  the  attached  amendments 
proposed  to  the  several  sections  of  the  by- 
laws of  the  association,  and  that  he,  as  a 
member  of  the  association,  was  so  informed 
thereof.  But  it  could  not  fairly  and  proper- 
ly be  said  that  the  member  was  Informed 
and  could  understand  from  the  face  and 
words  of  the  notice  that  a  meeting  "place" 
was  designated.  It  not  appearing  by  proof 
that  the  by-laws  of  the  association  prescrib- 
ed the  place  where  the  regular  monthly  meet- 
ing of  the  board  of  directors  should  be  held, 
the  member  conld  not  take  the  notice  and 
the  by-laws  and  determine  the  place.  When 
the  by-laws  do  not  prescribe  the  place  where 
the  directors  shall  hold  regular  meetings,  the 
directors  themselves  have  the  right  to  fix 
the  place  of  any  meeting,  and  they  are  not 
bound  to  meet  at  the  principal  place  of 
business  of  the  corporation.  One  of  the 
essential  elements  of  a  notice  Is  the  place 
of  meeting.  2  Cook  on  Corporations  (6th  Ed.) 
{695. 

[4]  It  is  believed  that  the  by-law  In  this 
case  relied  on  as  a  defense  has  not  been 
legally  enacted,  because  of  the  failure  to 
designate  in  the  notice  required  by  law  to  be 
given  the  "place"  where  the  amendment  was 
to  be  considered  by  the  board  of  directors. 
It  Is  entirely  immaterial  that  the  appellant 
knew  where  the  home  office  of  the  associa- 
tion was  located.  The  sufficiency  of  the  no- 
tice, being  a  Jurisdictional  matter  affirma- 


tively required  for  a  valid  meeting  by  the 
board  of  directors,  must  be  determined  en- 
tirely from  the  words  of  the  notice.  The 
statute  directs  that  the  "notice"  give  the 
time  and  place  of  meeting.  As  a  fact  api)el- 
lant  did  not  know  of  the  meeting,  and  did 
not  attend,  and  estoppel  Is  not  pleaded  nor 
proven. 

As  the  record  is  made,  the  judgment  must 
be  reversed  and  here  rendered  for  appellant 
for  ¥202.55,  and  all  costs  of  the  court  below 
and  of  appeal. 


A.  J.  BIRDSONG  ft  SON  et  ai  v.  ALLEN. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  21,  1914.) 

1.  Appeal  and  Erbob  (|  712»)  —  Reoobd  — 
Matters  Not  Shown— Jurisdiction. 

Where  the  notation  of  the  pleadings  of  an 
action  begun  in  justice  court  made  on  the  dock- 
et in  accordance  with  Rev.  St  1911,  art.  2326, 
did  not  show  whether  the  amount  in  cohtro- 
versv  would  give  jurisdiction  to  the  Court  of 
Civil  Appeals  on  an  appeal  from  the  countjr 
court,  the  Court  of  Civil  Appeals  may,  under 
the  article  1693,  inquire  into  the  facts  to  as- 
certain whether  it  has  jurisdiction. 

[Ed.  Kote. — For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.  H  2951-2954;    Dec.  Dig.  S 

2.  Appeal  and  B^bor  (f  66*)— Jubisdictior 
—Amount  in  Contbovbrsy— Cases  Arising 
in  justioe  coubts. 

In  an  action  begun  ia  justice  court,  plain- 
tiff sought  to  recover  against  one  of  the  de- 
fendants on  two  notes,  and  against  appellants 
for  the  conversion  of  cotton  mortgaged  to  se- 
cure payment  of  the  notes.  The  value  of  the 
cotton  did  not  appear  from  the  notation  of  the 
pleadings  made  on  the  docket  of  the  justice, 
and  neither  did  the  amount  due  on  the  notes. 
Held  that,  where  the  agreed  statement  of  facts 
showed  that  the  value  of  the  cotton  was  in  ex- 
cess of  $1(K),  the  Court  of  Civil  Appeals  had 
jurisdiction  of  an  appeal  from  the  judgment  of 
the  county  court  also  in  favor  of  plaintiff,  even 
though  the  amount  of  the  debt  was  less  than 
$100,  and  the  county  court  restricted  recovery 
to  that  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  316-328;  Dec  Dig.  g  65.*] 

Appeal  from  Jack  County  Court;  J.  P. 
Simpson,  Judge. 

Action  by  W.  V.  Allen  against  A.  J.  Bird- 
song  ft  Son  and  another,  begun  in  justice 
court,  and  appealed  by  the  named  defend- 
ants to  the  county  court  E^om  an  adverse 
judgment  there,  they  again  appeal.  On  mo- 
tion to  dismiss.    Motion  denied. 

Sporer  ft  McClure,  of  Jacksboro,  tor  appel- 
lants. Fitzgerald  ft  Cox,  ot  Wichita  Palls, 
tor  appellee. 


HUFF,  C.  J.  The  appellee  moves  to  dis- 
miss this  appeal  on  the  ground  that  the 
amount  in  controversy  Is  less  than  $100,  and 
that  this  court  is  without  jurisdiction.  The 
case  originated  in  the  justice  court,  and 
was  appealed  to  the  county  court.  The  nota- 
tion on  the  justice  docket  shows  that  it  was 
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a  rait  brought  by  W.  V.  All«i,  and  R.  O. 
Wilson,  and  A.  J.  Birdsong  &  Son.  The  no- 
tation upon  the  Justice  docket  is  as  follows: 
"Upon  two  notes  for  $68  eacb,  dated  January 
1,  1011,  due  one  11/1/19U,  the  other,  11/1/ 
1912,  int  10%,  and  attorney's  fees  10%,  filed 
Ist  day  of  November,  1912,  against  A.  J. 
Birdsong  for  the  value  of  two  bales  of  cot- 
ton." The  notes  appear  to  have  been  exe- 
cuted by  R.  O.  Wilson,  payable  to  W.  V. 
Allen.  The  appellant,  in  answer  to  the  mo- 
tion to  dismiss,  sent  up  a  duly  certified  copy 
of  the  citation  Issued  out  of  the  Justice  court 
in  this  case,  directed  to  R.  O.  Wilson  and 
A.  J.  Birdsong,  which  states  the  cause  of 
action  or  demand  to  be  "for  the  sum  of 
1167,  due  upon  the  two  promissory  notes  of 
date  January  1,  1911.  One  note  due  Novem- 
ber 1,  1911,  the  other  note  due  November 
1,  1912;  both  notes  being  in  the  sum  of  $68 
each,  10%  Interest,  and  10%  attorney's  fees, 
said  last  note  being  secured  by  chattel  mort- 
gage on  the  first  two  bales  of  cotton  grown 
by  said  B.  O.  Wilson  during  the  year  1912. 
The  defendant  A  J.  Birdsong  is  made  a  par- 
ty hereto  and  sued  for  the  value  of  the  said 
two  bales  of  cotton  on  which  plaintiff  has  a 
mortgage;  he  having  converted  said  cotton 
to  his  own  use  and  benefit." 

A.  J.  and  J.  C.  Birdsong,  as  a  partnership, 
answered  this  cause  by  a  written  plea  filed  In 
the  Justice  court,  to  the  effect  that  they 
owned  the  land  upon  which  the  cotton  was 
grown,  and  that  they  knew  nothing  of  the 
mortgage  set  oat,  and  made  advancements 
to  Wilson  to  the  sum  of  $509.29;  and  fur- 
ther alleged  at  the  time  the  chattel  mort- 
gage was  given  Wilson  did  not  own  the  cot- 
ton, and  no  chattel  mortgage  lien  given  by 
Wilson  could  attach  thereto,  and  that  the 
cotton  was  Birdsong's,  and  not  Wilson's,  etc. 
Judgment  was  rendered  in  the  Justice  court 
against  Wilson  on  the  note  secured  by  the 
mortgage  for  $90.35,  and  against  A.  J.  Bird- 
song &  Son  for  $90,  for  converting  the  cot- 
ton. Birdsong  &  Son  appealed  to  the  county 
court  of  Jack  county.  The  appellee  herein 
insists  that  the  statement  of  the  county  Judge 
in  his  charge  to  the  Jury,  In  setting  out  what 
appellee  terms  the  pleadings  or  issues,  should 
determine  the  amount  in  controversy.  The 
statement  therein  is  substantially  that  ap- 
pellee sues  appellant  for  the  conversion  of 
two  bales  of  cotton  to  the  amount  due  upon 
the  $68  note,  Interest,  and  attorney's  fees. 
Judgment  was  rendered  in  the  county  .court 
against  Birdsong  &  Son  for  $91.60,  in  favor 
of  Allen,  from  which  Judgment  appeal  is 
taken. 

[1, 2]  The  appellee^  for  the  motion,  asserts 
that  the  amount  in  controversy  was  not  the 
▼alne  of  the  security,  but  the  amount  of  the 


debt  secured.  The  amount  of  the  debt  se- 
cured may  be  the  measure  of  his  damages- 
for  conversion  and  all  he  is  authorized  to 
recover,  and  perhaps  the  authorities  dted 
by  appellee  sustain  the  proposition  (Scaling. 
V.  Bank,  39  Tex.  Civ.  App.  154,  87  S.  W.  715; 
Scott  V.  Cox,  30  Tex.  Civ.  App.  190,  TO  S. 
W.  802 ;  Watkins  v.  Bank,  63  Tex.  Civ.  App. 
437,  115  S.  W.  304) ;  and  It  may  be  true,  as 
asserted  by  appellee,  that  the  controversy 
between  Allen  and  Wilson  is  distinct  from, 
that  between  Allen  and  Birdsong,  and  that 
we  should  look  to  the  amount  In  controversy 
between  appellant  and  appellee  in  order  to- 
determine  our  Jurisdiction  (Brown  v.  Cates^ 
99  Tex.  133,  87  S.  W.  1149).  It  does  not 
follow,  however,  that  the  amount  which  Al- 
len was  entitled  to  recover  was  the  amount 
in  controversy.  The  amount  in  controversy 
is  to  be  determined  by  the  claim  In  the 
plaintiff's  petition  or  his  statement  in  the- 
Justice  court  Bed  Deer  Oil  Co.  v.  Huggins, 
155  S.  W.  949,  and  authorities  dted  therein. 
The  pleadings  in  the  Justice  court  are  oral; 
"but  a  brief  statement  thereof  may  be  noted 
on  the  docket"  Article  2326,  R.  8.  1911. 
The  notation  in  this  case  on  the  docket  and 
in  the  citation  Is  that  Allen  sues  Birdsong 
for  the  value  of  two  bales  of  cotton.  The  ci- 
tation Is  for  the  conversion  of  two  bales 
of  cotton.  Appellee  did  not  allege  the  value 
of  the  cotton  for  which  he  sued.  We  think 
we  have  the  right,  under  the  statute,  to  hear 
testimony  or  otherwise  determine  our  Juris- 
diction aside  from  the  statement  of  the 
pleadings.  Article  1593,  R.  S.  1911;  Austin 
V.  Bahn,  87  Tex.  582,  29  S.  W.  646,  30  S.  W. 
430.  In  looking  into  the  record  In  this  case 
agreed  to  by  both  parties,  we  find  that  the- 
value  of  the  cotton  is  admitted  to  be  $132.60, 
which  Is  an  amount  sufficient  to  give  this 
court  Jurisdiction  of  the  appeal.  While  ap- 
pellee, under  the  law,  could  not  ordinarily 
recover  from  appellant  more  than  the  amount 
of  bis  debt  against  Wilson,  secured  by  the 
mortgage  on  the  cotton,  he  nevertheless  put 
In  issue  bis  right  to  recover  the  value  of 
the  cotton,  and  not  the  amount  of  the  debt, 
and  made  the  value  of  the  cotton  the  amount 
of  the  controversy.  We  do  not  think,  be- 
cause the  county  court  confined  his  right  to 
recovery  to  the  amount  of  his  debt,  that  he 
should  now  be  heard  to  say  that  was  the 
amount  in  controversy  In  order  to  defeat  the 
Jurisdiction  of  the  appellate  court.  Piano- 
Co.  V.  Clay,  40  Tex.  Civ.  App.  638,  90  S.  W. 
683 ;   Drug  Co.  v.  Rochelle,  135  S.  W.  258. 

We  believe,  under  the  statement  of  the 
amount  sued  for  as  noted  upon  the  docket, 
and  in  the  citation,  that  this  court  has  Juris- 
diction to  entertain  the  appeal ;  and  the  mo- 
tion is  therefore  overruled. 
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FIEIJ)EB  et  aL  ▼.  HOUSTON  OIL  CO.  OF 

TEXAS  et  aLt 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Jan.  21,  1914.  On  Appellants'  Motion  for 
Rehearing,  Feb.  19,  1914.  Appellees'  Motion 
for  Rehearing  Denied  March  5,  1914.) 

1.  FuBuo  Lands  (§  176»)— IjOcation— Oow- 
FLicTiNO  Locations. 

Under  Const.  1869,  art  10,  S  8,  providing 
that  the  location  of  land  certificates,  made  sub- 
sequent to  October  30,  1856,  shall  be  void  when 
made  upon  land  previously  titled,  and  the  pres- 
ent Constitution  (article  14,  §  2),  providing  that 
all  genuine  land  certificates  shall  be  located  only 
upon  vacant  public  domain,  and  not  upon  any 
land  titled  or  equitably  owned  under  color  of 
title  from  the  state,  evidence  of  the  appropria- 
tion of  which  is  on  the  county  records  or  in  the 
General  Land  Office,  a  mere  apparent  conflict 
shown  upon  an  inaccurate  map  or  by  erroneous 
certificates  of  survey  will  not  invalidate  a  subse- 
quent location,  if  there  is  no  actual  conflict  on 
the  ground. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands.  Cent  Dig.  {f  555-670;  Dec.  Dig.  § 
176.*] 

2.  PuBUO  Lands  (S  176*)— Location— Sus- 
pension OF  liOCATioR — "Close  or  the 
Wab." 

6  Gam.  Laws,  p.  669,  approved  December 
14,  1863,  provided  that  until  six  months  "after 
the  close  of  the  present  war"  all  laws  authorizing 
the  location,  survey,  or  sale  of  any  public  land 
except  as  therein  provided  for  are  hereby  sus- 
pended. That  act  was  repealed  by  Act  Oct.  20, 
1866  (Acts  11th  Leg.  c.  44).  Held  that  the  "close 
of  the  war"  would  be  dated,  for  the  purposes 
of  the  statute  from  May,  1865,  when  the  war 
actually  closed  in  Texas,  and  not  from  August 
20.  186(3,  when  the  President  issued  a  proclama- 
tion declaring  the  war  closed  in  Texas. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  !§  555-570;  Dec.  Dig.  8 
175.*] 

3.  Evidence  (8  11*)— Judicial  Notice— His- 
torical Facts— Close  of  Civil  Wab. 

The  Court  of  Civil  Appeals  knows  as  a 
matter  of  history  that  the  Civil  War  actually 
closed  in  Texas  in  May,  1865,  when  the  Confed- 
erate forces  surrendered  to  the  federal  gov- 
ernment 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8§  15,  16;    Dec.  Dig.  8  11.*] 

4.  STATtjTEs  (8  219*) — Construction— Ad- 
iiiNiaTBATiVE  Construction. 

An  interpretation  placed  upon,  a  statute  by 
administrative  officers,  and  consistently  followed 
for  a  number  of  years,  is  entitled  to  much  weight 
in  construing  the  statute. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  88  296,  297;   Dec.  Dig.  8  219.*] 

6.  Statutes  (8  220*)— Lboislativk  Con- 
struction. 

The  interpretation  placed  by  one  liCgisla- 
ture  upon  a  statute  enacted  by  another  cannot 
be  given  controlling  effect  by  the  court  In  con- 
struing the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8298:  Dec.  Dig.  8  220.*] 

6.  Adverse  Possession  (8  31*)— Sufficiency 
OF  Possession. 

The  actual  possession  of  15  or  20  acres  of 
a  160-acrc  tract  cannot,  as  a  matter  of  law, 
be  held  Insufficient  to  give  notice  to  the  owner 
of  the  160  acres  that  the  person  in  possession 
was  claiming  a  part  of  it,  though  the  latter  sup- 
posed when  he  first  went  upon  the  land  that  it 


was  vacant  public  land,  where  he  continaed  to 
claim  the  land  after  learning  that  it  was  not 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  88  128-133;  Dec.  Dig.  i 
81.*] 

7.  Lis  Pendens  (8  24*)  —  Application  of 
doctbinx. 

The  doctrine  of  lis  pendens  only  applies  to 
one  who  purchased  from  defendant  after  service 
of  citation. 

[Ed.  Note.— For  other  cases,  see  Lis  Pen- 
dens, Cent  Dig.  88  38-40,  42-46;  Dec.  Dig.  | 
24.*] 

On  Motion  for  Rehearing. 

8.  Statutes  (8  167*)— Repeal. 

Section  4  of  the  act  adopting  the  Revised 
Civil  Statutes  of  1895  (Rev.  St  1895,  p.  1103) 
provides  that  all  civil  statutes  of  a  general  na- 
ture in  force  when  the  Revised  Statutes  took  ef- 
fect, and  not  included  therein,  or  not  expressly 
continued  in  force,  were  thereby  repealed,  but 
section  7  provides  that  no  general  or  special  law, 
validating  or  legalizing  the  acta  or  omissions  of 
any  officer  or  any  act  whatever,  should  be  affect- 
ed by  the  repealing  clause,  but  all  validating 
statutes  were  thereby  continued  in  force.  Held 
that  section  7  continued  in  force  Act  April, 
1871,  providing  that  all  surveys,  properly  made 
by  virtue  of  a  valid  land  certificate,  not  in  con- 
flict with  any  valid  claim,  should  be  deemed  val- 
id, and  patents  should  be  issued  thereon,  though 
the  act  of  1871  (Acts  12th  Leg.  c.  56)  was 
omitted  from  the  Revised  Statutes  of  1895. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  88  242,  243;    Dec.  Dig.  8  ie7.»] 

9.  Public  Lands  (8  175*)—S.ubvet8— Sus- 
pension OF  Location— "Locations  Pbopeb- 
LT  Made." 

Under  Act  April,  1871  (Acts  12th  Leg.  c. 
56),  providing  that  all  surveys,  properly  made 
by  virtue  of  genuine  or  valid  land  certificates, 
which  surveys,  with  the  certiflcates,  were  on 
file  in  the  General  Land  Office  and  not  in  con- 
flict with  any  valid  land  claim,  should  be  deem- 
ed valid  and  patents  should  be  issued  for  same, 
did  not  validate  a  location  made  wi_thout  legal 
authority,  as  at  a  time  when  the  laws  authoriz- 
ing locations  of  public  land  were  suspended  by 
statute ;  the  clause  "locations  properly  made 
meaning  locations  made  by  authority  of  law. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  8!  555-570;  Dec.  Dig.  i 
175.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  L.  B.  Hightower,  Judge. 

Action  by  Alice  C.  Fielder  and  others 
against  the  Houston  Oil  Company  of  Texas 
and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.  Affirmed  In  part, 
and  reversed  and  remanded  In  part 

John  Hamman,  of  Houston,  and  Oliver  J. 
Todd,  of  Beaumont,  for  appellants.  High- 
tower,  Orgaln  &  Butler  and  W.  D.  Gordon, 
all  of  Houston,  and  Minor  &  Minor,  of  Beau- 
mont, for  appellees. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  appellants 
against  the  appellees,  to  recover  a  survey  of 
480  acres  of  land  in  Hardin  county  located 
and  surveyed  by  virtue  of  bounty  warrant 
No.  67,  Issued  by  the  Bepubllc  of  Texas  to 
John  Lewis.  The  suit  was  originally  against 
a  number  of  defendants,  but  plaintiffs  before 
the  trial  dismissed  as  to  all  the  defendants 
except  the  appellees  Honston  Oil  Company, 
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B.  H.  Kirby,  and  B.  S.  Stephena.  The  Hons- 
ton  OU  Oompany  answered  by  general  de- 
moner  and  plea  of  not  guilty,  and  by  pleas 
of  limitation  of  three,  five,  and  ten  years, 
and  plea  of  stale  demand.  R.  H.  Kirby  filed 
a  like  answer.  The  defendant  R.  S.  Ste- 
phens disclaimed  as  to  all  of  the  land  except 
a  tract  of  100  acres  described  in  bis  answer, 
as  to  which  he  pleaded  not  gallty  and  lim- 
itation of  three,  five,  and  ten  years.  The 
trial  in  the  court  below  without  a  Jury  re- 
sulted in  a  Judgment  la  favor  of  all  cit  Oie 
defendants. 

The  evidence  shows  that  the  bounty  war- 
rant Issued  to  John  Lewis  was  legally  issued 
and  was  a  valid  and  genuine  land  warrant 
It  was  assigned  by  John  Lewis  to  Joel  Burt 
on  November  6,  1857.  Appellants  are  the 
heirs  of  said  Burt  This  warrant  vras  lo- 
cated on  the  land  in  controversy  on  July  21, 
1866,  and,  togethw  with  the  field  notes  of 
said  survey,  was  returned  to  the  General 
Land  Office  on  August  1,  1S66.  In  these 
field  notes  the  distance  of  the  nlni^  course 
in  the  caUa  was  omitted,  and  they  were  re- 
turned to  the  surveyor  for  correction.  This 
correction  was  made  on  May  16,  1867,  and 
the  corrected  field  notes  returned  to  the 
G«ieral  Land  Office  and:  filed  therein  on 
June  7,  1867.  This  location  was  made  upon 
vacant  and  unappropriated  public  land,  but 
from  the  map  on  file  in  the  Land  Office  at 
that  time  showing  the  location  of  the  Lemu- 
el Watson  and  Maria  Zimines  grants,  both 
of  which  were  then  titled,  the  John  Lewis 
was  embraced  in  said  grants.  The  map  of 
Baidln  county  in  1841  also  shows  that  the 
Watson  survey  and  the  T.  C.  Gaines  survey, 
which  was  also  titled  at  the  time  the  Lewis 
location  was  made,  confilct  with  said  loca- 
tion. The  trial  Judge  in  his  conclusions  -of 
tact  expressly  finds  "that  at  the  time  the 
John  Lewis  survey  was  located  and  aurveyed 
upon  the  ground,  same  was  not  in  confilct 
with  any  prior  survey  on  the  ground."  The 
evidence  fully  sustains  this  finding. 

The  court  further  found  that  the  defend- 
ant Stephens  and  those  under  whom  he 
claims  had  held  peaceable  and  adverse  pos- 
session of  the  160  acres  claimed  by  said  de- 
ftodant  for  more  than  10  years  before  this 
snlt  was  brought  "residing  upon,  using,  cul- 
tivating, and  enjoying  the  same."  The  evi- 
dence sustains  this  finding,  and  shows  that 
such  possession  was  continuous  and  under  a 
clahn  of  right,  and  was'  actual  and  visible 
as  to  a  portion  of  said  160  acres. 

It  appears  from  the  record  that  the  Gen- 
eral Land  Office  for  a  number  of  years  re- 
garded the  John  Lewis  location  void  because 
from  the  Land  Office  maps  it  was  apparent- 
ly covered  by  prior  locations,  and  for  this 
reason  the  Levris  survey  was  not  patented. 
It  seems,  however,  that  In  1870  the  surveyor 
from  whose  survey  and  field  notes  the  loca- 
tion of  the  Maria  Zimlnes  grant  was  fixed 
on  the  Land  Office  map  certified  to  the  Land 
Office  that  his'  former  certificate  showing  the 
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location  of  said  grant  waa  Incorrect  and 
that  he  did  not  know  where  said  grant  was 
located.  Subsequently  the  Lewis  location 
was  covered  by  locations  made  in  the  names 
of  R.  0.  Crane  and  Mary  Hopkins,  and  pat- 
ents were  Issued  on  said  locations  on  Decem- 
ber 9, 1901,  and  December  4, 1901,  respective- 
ly. The  appellees  claim  title  under  these 
patents.  The  trial  cobrt  held  that  the  Lewis 
location  was  void  upon  two  grounds:  First 
Because  at  the  time  it  was  made  the  Civil 
War  had  not  been  closed  for  six  months, 
and  under  the  act  of  December  14,  1863  (5 
Oam.  Laws,  669),  which  was  then  in  force, 
such  location'  was  unauthorized.  Second. 
Because  such  location  was,  according;  to  the 
maps  and  data  of  evidoice  then  in  the 
General  Land  Office,  in  confilct  with  older 
locations,  and  this  rendered  the  Lewis  loca- 
tion void,  notwithstanding  the  fact  that  it 
did  not  actually  confilct  on  the  ground  with 
any  older  location. 

[1]  We  think  neither  of  these  conclusions 
is  sound.  Taking  up  the  proposlttons  in  the 
reverse  order  in  which  they  are  stated,  it 
seems  clear  to  us  that  to  render  a  location 
void  because  In  confilct  with  an  older  loca- 
tion, there  must  be  an  actual  conflict  on 
the  ground,  and  not  merely  an  apparent  con- 
flict, shown  upon  an  inaccurate  map  or  by 
erroneous  certificates  of  survey.  The  Texas 
Constitution  of  1868  (article  10,  $  S)  de- 
clares. In  substcQice,  that  the  location  of  all 
land  certificates  made  subsequent  to  October 
30,  1866,  shall  be  held  void  when  made  up- 
on land  previously  titled.  Manifestly  a  loca- 
tion of  a  valid  land  certificate  could  not  be 
held  void  under  this  constitutional  provision 
unless  such  location  actually  conflicted  with 
a  prior  grant  Unless  the  land  covered  by 
the  location  was  actually  included  within 
the  boundaries  of  a  previous  grant  such  lo- 
cation would  not  be  apon  land  previously 
titled.  Section  2,  art  14,  of  the  present  Con- 
stitution of  this  state  contains  the  following 
provisions :  "Provided,  that  all  genuine  land 
certificates  heretofore  or  hereafter  Issued 
shall  be  located,  surveyed  or  patented,  only 
upon  vacant  and  unappropriated  public  do- 
main, and  not  upon  any  land  titled  or  equita- 
bly owned  under  color  of  title  from  the  sov- 
ereignty of  the  state,  evident  of  the  appro- 
priation of  which  Is  on  the  county  records 
or  in  the  General  Land  Office;  or  when  the 
appropriation  is  evidenced  by  the  occupancy 
of  the  owner,  or  of  some  person  holding  for 
him."  The  inhibition  in  this  provision  of 
the  Constitution  is  against  locating  or  i>at- 
entlng  "land  titled  or  equitably  owned  under 
"title  or  color  of  title  from  the  sovereignty 
of  the  state."  The  clause  "evidence  of  ap- 
propriation of  which  is  on  the  county  rec- 
ords or  In  the  General  Land  Office"  Is  a  lim- 
itation upon  the  inhibition.  In  that  It  quali- 
fies the  clause  "land  titled  or  equitably  own- 
ed under  color  of  title  from  the  sovereignty 
of  the  state."  There  must  have  been  a 
prior  location  on  the  ground  held  under  title 


Digitized  by 


Google        J 


50 


165  SOUTHWESTERN  RBPOBTBB 


<Tex. 


or  color  of  title  from  the  state,  and  snch 
prior  appropriation  must  be  evidenced  by 
the  records  of  the  county,  or  of  the  General 
Land  Office,  or  by  occupancy.  A  prior  loca- 
tion not  evidenced  as  required  would  not 
defeat  a  junior  location,  and  we  think  it 
goes  without  saying  that,  unless  there  was  a 
prior  location  actually  made  on  the  ground, 
a  map  or  other  record,  erroneously  showing 
such  location,  would  not  defeat  the  right  of 
one  who  had  actually  made  the  first  survey 
and  location  on  the  land. 

[2]  The  other  conclusion  of  the  trial  judge 
before  stated  presents  a  question  more  dif- 
ficult of  decision.  By  an  act  of  the  Legis- 
lature of  this  state  approved  December  14, 
1863,  It  was  provided  "that  until  six  montlis 
after  the  close  of  the  present  war  all  laws 
authorizing  the  location,  survey  or  sale  of 
any  public  land  or  land  script,  except  in  cases 
herein  provided  for,  are  hereby  suspended." 
6  Gam.  Laws,  669.  The  exceptions  mentioned 
in  this  act  do  not  include  bounty  warrant  lo- 
cations lilce  that  under  which  appellants 
claim;  and,  if  this  act  was  in  force  at  the 
time  said  location  was  made,  the  validity  of 
the  location  depends  upon  whether  in  the 
purview  of  this  statute  the  war  between  the 
states  had  closed  six  months  before  July  21, 
1S60,  the  date  said  location  was  made.  The 
learned  trial  Judge  held  "that  the  Civil  War 
did  not  close  until  it  was  declared  closed  by 
the  proclamation  of  the  President  of  the 
United  States  promulgated  on  August  20, 
1866,  declaring  it  closed  on  that  date  as  to 
Texas."  In  support  of  this  conclusion  the 
court  cites  the  following  cases:  The  Pro- 
tector. 12  WalL  700,  20  L.  Ed.  46S:  Adger  v. 
Alston,  IS  WaU.  6S5,  21  L.  Ed.  234;  Lamar 
V.  Browne.  02  U.  S.  187,  23  L.  Ed.  650,  and 
other  cases  cited  in  7  Rose's  Notes,  U.  S.  Rep. 
587,  and  also  the  cases  of  Grigsby  v.  Peak, 
57  Tex.  142,  Hargrove  v.  De  Lisle,  32  Tex. 
170,  and  Daniel  v.  Hutcheson,  86  Tex.  51, 
22  S.  W.  033.  In  none  of  the  cases  cited  was 
the  statute  above  set  out  under  consideration, 
and  we  do  not  think  the  holding  In  these 
cases  that  the  date  of  the.  President's  procla- 
mation, August  20,  1866,  declaring  the  war  in 
Texas  closed,  should  be  taken  as  the  date 
on  which  the  war  closed  is  controlling  in  con- 
struing the  stalyte  in  question. 

[3]  We  know  as  a  matter  of  history  that 
the  war  actually  closed  in  this  state  in  May, 
1866,  when  the  forces  which  had  thereto- 
fore been  resisting  the  authority  of  the 
federal  government  surrendered.  There  was 
no  actual  war  after  that  time,  no  conflict 
carried  on  by  force.  So  far  as  the  people 
and  government  of  this  state  were  concerned 
the  war  then  ceased,  and  it  was  never  resum- 
ed. Nichols  V.  State,  30  Tex.  516;  Clark  v. 
State,  81  Tex.  676;  Daniel  v.  Hutcheson,  86 
Tex.  61,  22  S.  W.  933. 

The  manifest  purpose  and  intent  of  the 
act  was  to  withdraw  the  public  lands  from 
location  and  sale  while  so  many  of  those 
having  a  right  to  porcbaae  or  to  locate  land 


warrants  were  engaged  in  fighting  the  bat- 
tles of  the  state,  and  for  that  reason  were 
deprived  of  the  opportunity  to  exercise  such 
right.  Fairness  to  those  so  engaged  requir- 
ed the  suspension  of  the  laws  authorizing 
the  location  and  sale  of  the  public  lands  in 
order  that  the  most  valuable  and  desirable 
of  the  lands  could  not  be  acquired  by  otbern 
who  were  not  serving  the  state  as  ^Idlers. 
When  the  war  actually  ceased  and  the  sol- 
diers had  all  returned  to  their  homes,  the 
puritose  of  the  act  had  been  accomplished, 
and  we  think  it  woifld  be  unreasonable  to 
hold  that  the  Legislature  in  passing  this  act 
Intended  that  the  suspension  of  the  laws  an- 
thorlzlng  the  survey  and  location  of  the  pub- 
lic lands  should  continue  longer  than  six 
months  after  the  actual  close  of  the  war,  a 
sufficient  time  to  give  all  of  those  engaged 
In  the  war  time  to  return  to  their  homes-  and 
resume  their  usual  avocations,  and  thus  se- 
cure to  them  an  equal  opportunity  in  select- 
ing and  locating  upon  the  public  lands. 

It  may  be  well  enough  for  some  purposes 
to  take  the  date  of  the  President's  proclama- 
tion as  the  date  of  the  close  of  the  war,  but 
to  fix  that  as  the  date  upon  which  the  war 
should  be  deemed  closed  as  contemplated 
by  the  Legislature  in  enacting  this  statute 
is  to  extend  its  operation  farther  than  neces- 
sary for  the  accomplishment  of  its  evident 
purpose,  and  to  give  it  an  effect  not  contem- 
plated in  its  enactment.  The  General  Land 
Office  did  not  question  the  validity  of  this 
location  on  the  ground  that  it  was  made 
within  less  than  six  months  after  the  close 
of  the  war,  and  was  for  that  reason  prohibit- 
ed by  the  statute  before  quoted.  The  record 
shows  that  the  validity  of  other  locations 
made  at  this  time  was  recognized  and  patents 
issued  thereon.  We  know  that  peace  had 
prevailed  in  this  state  for  more  than  a 
year  before  this  location  was  made,  and  that 
all  of  the  departments  of  the  state  govern- 
ment were  in  full  operation.  To  what  ex- 
tent locations  were  made  upon  the  public 
lands  during  the  period  from  six  months  aft- 
er the  close  of  the  war  to  six  months  after 
the  proclamation  of  the  President,  declaring 
It  closed  as  to  Texas,  la  not  shown,  but  it  is 
reasonable  to  presume  that  a  number  were 
made  during  that  time,  and  we  are  unwilling 
to  arbitrarily  adopt  the  date  of  the  Presi- 
dent's proclamation  as  the  date  of  the  close 
of  the  war,  when  by  so  doing  we  would  prob- 
ably invalidate  many  titles  in  this  state  the 
validity  of  which  has  never  been  questioned. 

|4]  The  interpretation  placed  upon  the  stat- 
ute by  the  officers  immediately  charged  with 
its  administration  and  consistently  follow- 
ed by  their  successors  is  entitled  to  much 
weight;  and,  except  for  a  notation  appearing 
upon  the  file  of  the  papers  in  the  Land  Of- 
fice in  regard  to  this  location,  made  long 
subsequent  to  the  location  in  question  by 
some  clerk,  where  authority  is  not  shown,  it 
does  not  appear  that  the  legality  of  this 
location  was  ever  questioned  by  the  Gen- 
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eral  Land  Ofiloe  on  tho  ground  tbat  the 
laws  autborizing  locations  on  public  lands 
were  suspended  at  the  time  said  location  was 
made. 

In  May,  1905,  the  Commissioner  of  the 
General  Land  Office  addressed  a  letter  to 
the  Attorney  General,  asking  to  be  advised 
whether  or  not  a  patent  should  issue  on  this 
location.  In  this  letter  the  Commissioner 
makes  the  following  statements:  "In  1866 
a  bounty  warrant  and  field  notes  in  the  name 
of  John  Lewis  for  480  acres  in  Hardin  coun- 
ty were  returned  to  and  filed  in  this  office. 
The  surrey  was  platted  on  the  map  but  was 
for  some  cause  now  unknown  omitted  from 
subsequent  maps  and  apparently  lost  sight  of 
until  within  the  last  year  or  two,  when  the 
omission  was  discovered  and  the  survey 
again  placed  on  the  map.  This  claim  is  con- 
sidered by  this  department  valid  in  every 
respect,  and  patent  could  be  Issued  thereon 
80  far  as  its  regularity  is  concerned.  How- 
ever, subsequent  to  Its  location  there  were 
other  locations  made  in  the  same  territory 
and  patented;  it  is  also  partly  on  what  Is 
known  as  the  Maria  Zimines  titled  grant 
along  which  there  is  considerable  confusion 
aa  to  its  location.  After  stating  that  It  is 
now  and  has  been  since  the  establishment  of 
this  department,  so  far  as  I  am  advised,  the 
uniform  custom  of  the  office  to  never  know- 
ingly issue  one  patent  to  Individual  land  upon 
another  tract  of  patented  individual  land,  I 
will  ask  yon  to  advise  me  whether  or  not 
I  shall  now  issue  a  patent  on  the  John  Lewis 
survey."  The  statement,  above  quoted,  that 
the  survey  had  been  dropped  from  the  map 
and  lost  sight  of  until  a  few  years  previous 
to  the  date  of  the  letter  probably  accounts  for 
the  fact  that  when  it  was  discovered  tbat  the 
land  covered  by  said  location  was  not  In  con- 
flict with  preyious  surveys,  the  land  was  pat- 
ented to  Junior  locators  Instead  of  patent 
Issuing  on  the  Lewis  location.  At  any  rate 
it  appears  from  this  letter  that  the  patent 
had  not  been,  and  was  not  then,  withheld 
because  of  any  supposed  invalidity  growing 
ont  of  the  date  of  the  location.  No  question 
aa  to  the  validity  of  the  Lewis  location  being 
presNited  by  this  letter,  that  question  was 
not  passed  upon  by  the  Attorney  General's 
office,  but  the  land  Commissioner  was  ad- 
vised, in  substance,  that  unless  the  location 
conflicted  with  a  prior  survey,  patent  should 
issue  thereon  under  article  4176,  Revised 
Statutes  of  1886,  notwithstanding  the  fact 
that  patents  for  said  land  had  theretofore 
been  issued  upon  locations  made  subsequent 
to  the  Lewis  location. 

(I]  The  trial  judge  and  counsel  for  appel- 
lees dte  the  act  of  October  20,  1866  (Laws 
1866,  c.  44),  repealing  the  act  of  December 
14,  1863,  suspending  all  laws  authorizing  lo- 
cations on  public  lands,  in  support  of  the 
proposition  that  said  suspending  act  was  in 
force  at  that  time,  which  was  several  months 
after  tlie  locatkm  Is  question  was  mada   We 


do  not  think  that  the  fact  that  the  legisla- 
ture repealed  the  suspension  act  after  the 
location  in  question  was  made  is  entitled  to 
much  force  in  determining  whether  said  act 
was  in  efTect  at  the  time  the  location  was 
made.  The  suspension  act  being  upon  the 
statute,  and  the  Legislature  knowing  that 
it  had  accomplished  its  purpose,  and  not  un- 
likely thinking  that  some  question  as  to  its 
continued  effectiveness  might  arise,  may,  for 
these  reasons,  have  deemed  it  best  to  repeal 
it.  But  it  is  not  material  what  motive  actu- 
ated the  repeal.  This  was  not  the  Legisla- 
ture which  passed  the  suspension  act,  and 
the  interpretation  placed  by  one  Legislature 
upon  the  act  of  another  cannot  be  given  con- 
trolling ettect  in  construing  such  act 

In  April,  1871,  the  Legislature  iMissed  an 
act  (Laws  1871,  c.  66)  containing  the  follow- 
ing provisions :  "All  surveys,  properly  made, 
by  virtue  of  genuine  or  valid  land  certlflcateB, 
which  surveys,  together  with  the  certlflcates 
by  virtue  of  which  they  were  made,  have 
been  returned  and  are  now  on  flie  in  the  (3en- 
eral  Land  Office,  and  not  in  conflict  with  any 
valid  land  claim,  shall  be  deemed  valid,  and 
the  Commissioner  of  the  General  Land  Office 
is  hereby  authorized  and  required  to  issue 
patents  for  the  same."  This  act  appears  In 
Paschal's  Digest  as  article  7089,  and  was  car- 
ried forward  in  the  Revised  Statutes  of  1879. 
It  was  omitted  from  the  Revised  Statutes  of 
1895  by  report  of  the  Joint  committee  of  the 
Legislature  on  amendments  to  the  Revised 
Civil  Code,  and  is  not  now  a  part  of  the  stat- 
utes of  this  state.  Vide  Note  art.  4157, 
Sayles'  Civil  Statutes.  We  do  not  deem  it  nec- 
essary to  determine  whether  or  not  this  act, 
if  in  force,  would  have  the  effect  of  validat- 
ing* a  location  made  during  the  time  that  the 
laws  authorizing  locations  upon  public  lands 
were  suspended.  The  case  of  Adams  v.  Ry. 
Ob.,  70  Tex.  276,  7  S.  W.  729,  leaves  the  quea- 
tion  in  doubt  We  are  of  opinion,  however, 
that  if  appellants'  contention  that  said  act 
was  intended  to  validate  locations  made  at  a 
time  not  authorized  by  law  is  correct  it  can- 
not now  have  any  effect  upon  the  question 
of  the  validity  of  the  Lewis  location,  because 
it  is  not  now  in  force,  and  nothing  was  done 
by  the  holders  of  the  Lewis  claim  during  the 
time  the  act  was  in  force  by  which  they  ac- 
quired any  vested  rights  thereunder.  They 
are  in  the  same  position  now  in  regard  to  the 
question  of  the  validity  of  the  location  as 
before  the  passage  of  the  validating  act 

[6]  There  is  no  merit  in  appellants'  assign- 
ments of  error  complaining  of  the  Judgment 
of  the  trial  court  awarding  the  defendant 
Stephens  the  160  acres  of  the  land  claimed 
by  him  under  his  plea  of  llmltatlcm.  The 
actual  possession  of  Henry  Teel,  the  prede- 
cessor in  title  of  appellee  Stephens,  of  15  or 
20  acres  of  the  160  acres  claimed  by  him 
cannot  be  held,  as  a  matter  of  law,  to  have 
been  a  mere  encroachment,  and  insufficient  to 
give  notice  to  the  owner  of  the  160  acres  that 
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Teel  was  claiming  a  portion  of  bis  land. 
Smith  T.  Jones,  103  Tex.  682,  182  S.  W.  489, 
81  li.  R.  A.  (N.  S.)  153.  The  fact  that  when 
Teel  went  npon  the  land  he  supposed  it  was 
vacant  public  land,  and  intended  to  acquire 
it  from  the  state,  in  no  way  affected  the  ad- 
verse character  of  his  possession  and  claim 
to  the  land  after  he  discovered  that  it  was 
not  vacant  public  land,  and  the  evidence 
shows  that  the  adverse  possession  continued 
after  such  time  for  more  than  10  years. 

[7]  It  appears  from  the  record  that  in  a 
suit  against  F.  M.  Yost  et  al.,  filed  In  the 
district  court  of  Taylor  county  on  August  26, 
1902,  F.  N.  Brown,  on  March  8,  1905,  recov- 
ered a  judgment  against  Henry  Teel  for  192 
acres  of  land,  which  included  the  160  acres 
claimed  by  the  defendant  Stephens  under 
his  plea  of  limitation,  and  which  was  pur- 
chased by  him  from  Teel  on  February  6, 1903. 
Appellants  contend  that  under  these  facts 
appellee  Stephens  is  not  entitled  to  recover 
on  his  plea  of  limitation,  because,  having 
purchased  from  Teel  dnrlng  the  pendency  of 
the  suit  before  mentioned,  he  is  bound  by  the 
Judgment  therein,  and  any  title  which  Teel 
may  have  bad  to  the  land  is  outstanding  in 
F.  N.  Brown,  and  such  ontstanding  title,  be- 
ing a  title  by  limitation,  could  not  be  avail- 
able as  a  defense  because  not  pleaded.  Miller 
V.  Gist,  91  Tei.  335,  43  S.  W.  263.  We  think 
it  clear  that  the  facts  before  stated  are  not 
sufficient  to  show  that  Stephens  was  a  pur- 
chaser lis  pendens  and  therefore  bound  by 
the  Judgment  rendered  against  Teel.  The 
doctrine  of  lis  pendens  only  applies  to  one 
who  purchased  from  the  defendant  after  serv- 
ice of  citation  in  the  suit.  It  is  not  shown 
when  Teel  was  made  a  party  to  the  suit, 
nor  that  he  had  been  served  with  dtalion 
prior  to  the  time  he  conveyed  the  land  to 
Stephens.  This  being  the  extent  of  the  evi- 
dence, Stephens  cannot  be  held  to  be  a  lis 
pendens  purchaser.  Humphrey  v.  Beaumont 
Irrigation  Co.,  41  Tex.  Civ.  App.  308,  93  S. 
W.  180. 

What  we  have  said  disposes  of  all  the  ma- 
terial questions  presented  by  the  appeal.  We 
are  of  opinion  that  the  Judgment  in  favor 
of  appellee  Stephens  for  the  160  acres  claim- 
ed by  him  should  be  affirmed,  and  as  to  the 
remainder  of  the  tract  claimed  by  appellants, 
the  Judgment  of  the  court  below  should  be 
reversed,  and  Judgment  here  rendered  in  fa- 
vor of  appellants,  and  it  is  so  ordered. 

Affirmed  in  part. 

Reversed  and  rendered  in  part. 

On  Appellants'  Motion  for  Rehearing. 

[S]  In  onr  main  opinion  in  this  case  here- 
tofore filed  we  erred  in  stating  that  the 
validating  act  of  1871,  quoted  In  said  opin- 
ion, was  repealed  by  being  omitted  from  the 
Revised  Statutes  of  1895.  We  were  led  into 
this  error  by  the  note  In  Sayles'  Civil  Stat- 
utes, dted  in  the  opinion.    Section  4  of  the 


act  adopting  the  Revised  Civil  Statutes  of 
1895  (Rev.  St  1895,  p.  1103)  provides  "that 
all  dvil  statutes  of  a  general  nature,  in 
force  when  the  Revised  Statutes  take  effect, 
and  which  are  not  Included  herein,  or  which 
are  not  expressly  continued  1»  force,  are 
hereby  repealed."  Under  this  provision  the 
validating  or  cnratlve  act  before  mentioned 
would  be  repealed,  but  section  7  of  the  act 
adopting  the  Revised  Statutes  exempts  val- 
idating acts  from  the  operation  of  section 
4,  before  quoted.  Section  7  is  as  follows: 
"That  no  general  or  special  law  heretofore 
enacted  validating  or  legalizing  the  acts  or 
omissions  of  any  officer,  or  any  act  or  pro- 
ceeding whatever,  shall  be  affected  by  the 
repealing  clause  of  this  title;  but  all  such 
validating  or  legalbdng  statutes  whatsoever 
now  in  force  in  this  state  are  hereby  con- 
tinued in  force,  and  the  same  shall  be  as 
effectual  for  all  purposes  after  as  before 
the  Revised  Statutes  go  into  effect"  Under 
this  provision,  which  is  also  contained  in 
the  act  adopting  the  Revised  Statatee  of 
1911,  it  is  clear  that  the  validating  act  of 
April,  1871,  which  provides  that  "all  surveys 
properly  made  by  virtue  of  genuine  or  valid 
land  certificates,  which  surveys,  together 
with  the  certificates  by  virtue  of  which  they 
were  made,  have  been  returned  and  are  not 
on  file  in  the  General  Land  Office  and  not  In 
conflict  with  any  valid  land  claim,  shall  be 
deemed  valid  and  the  Commissioner  of  the 
General  Land  Office  is  hereby  authorized 
and  required  to  issue  patents  for  the  same," 
is  still  in  force.  The  evident  purpose  and 
Intent  of  the  Legislature  In  the  enactment 
of  section  7  above  quoted  was  to  preserve 
unimpaired  any  rights  which  might  have  ac- 
crued to  any  person  under  the  provisions  of 
any  validating  act  in  force  at  the  time  the 
Revised  Statutes  took  effect,  and  the  state- 
ment in  our  former  opinion  that  appellants 
cannot  assert  any  rights  under  said  act  is 
incorrect,  and  is  withdrawn. 

[S]  This  being  so,  it  is  necessary  for  us 
to  determine  whether  said  validating  act  had 
the  effect  of  legalizing  a  location  on  public 
lands,  made  at  a  time  when  the  laws  an- 
thorizing  such  location  were  suspended.  As 
stated  In  our  former  opinion,  the  question 
is  not  free  from  doubt  The  clause  "all 
surveys  properly  made"  must  be  held  to 
only  mean  all  surveys  accurately  or  prop- 
erly made  as  to  running  and  locating  the 
lihes  of  the  survey  and  their  designation  In 
the  field  notes,  if  the  act  is  made  to  apply 
to  a  location  not  authorized  to  be  made  by 
law.  On  the  other  hand,  if  the  survey  was 
"properly  made"  in  the  sense  that  it  was 
made  in  accordance  with  law,  it  can  plau- 
sibly be  contended  that  no  validating  act 
was-  necessary,  as  any  discrepancies  in  the 
location  of  Its  lines  or  in  the  field  notes  re- 
turned to  the  Land  Office  might,  under  the 
law,  have  been  corrected,  and  therefore  the 
Legislature  in  the  passage  of  said  act  was 
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engaged  In  a  wholly  unnecessary  and  use- 
less task. 

In  tbe  case  of  Adams*  t.  By.  Co.,  70  Tex. 
2S2,  7  S.  W.  728,  our  Supreme  Court,  in  an 
exhanstlTe  oi>inion  by  Justice  Stayton,  cou- 
strnes  this  and  other  acts  regulating  tbe  lo- 
cation and  surrey  of  public  lands  and,  as  we 
understand  the  opinion,  reaches  tbe  conclu- 
sion that  the  purpose  of  this  act  was  to 
validate  locations  in  which  tbe  surreys  had 
not  been  made  and  the  field  notes  returned 
to  the  Lend  Office  within  the  time  fixed  by 
previous  statutes.  In  other  words,  the  pur^ 
pose  was  to  prevent  the  forfeiture  of  a  right 
legally  acquired,  and  not  to  validate  an 
unauthorized  attempt  to  acquire  a  right. 
This  being  the  purpose  of  the  act,  we  think 
the  clause  "locations  properly  made"  should 
be  construed  to  mean  locations  made  by 
authority  of  law,  and  the  act  would  not  val- 
idate a  location  made  without  any  legal 
authorization,  or  at  a  time  when  the  laws 
authorizing  such  locations  were  suspended. 

With  this  correction  and  addition  we  ad- 
here to  the  views  expressed  in  our  former 
opinion  and  the  motion  for  rehearing  is 
overruled. 


GUARANTEE}  LIFE  INS.  CO.  OF  HOUSTON 

V.  CITY  OF  AUSTIN,  t 

(Court   of    Civil   Appeals    of  Texas.     Austin. 

March  11,  1914.    Rehearing  Denied 

March  26,  1914.) 

1.  Taxation    (J    167*)— Cobpobations— Cap- 
ita!. Stock— EicPLOYHENT  in  Business. 

Where,  pursuant  to  Acts  30th  Leg.  c  170, 
I  8,  authorizing  insurance  companies  to  deposit 
with  the  state  treasurer  their  capital  sto<^,  or 
the  securities  covering  it,  and  at  their  option  to 
«ritbdraw  or  substitute  such  stock  or  securities, 
an  insurance  corporation  having  its  office  in 
Houston  deposited  the  securities  in  which  its 
capital  stock  was  invested,  thereby  obtainine  a 
better  financial  standing  by  reason  of  its  ability 
to  advertise  and  print  on  its  policies  the  fact' 
of  such  deposit,  such  securities  were  not  em- 
ployed in  its  business  in  Austin  so  as  to  be  sub- 
ject to  taxation  there. 

['EA.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |  290;   Dec.  Dig.  S  167.*] 

2.  Taxation  (|  74*)— "Pbopebtt"  Subjbot- 

EVIDBNCKB  of  DSBT. 

For  tbe  purposes  of  taxation,  bonds,  notes, 
and  other  negotiable  instruments  are  "property," 
and  not  mere  evidences  of  debt,  in  view  of  Rev. 
St  1911,  art.  7505,  defining  personal  propei-ty 
for  tbe  purposes  of  taxation  as  including  all 
evidences  of  debt  owned  by  citizens  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  159,  160;   Dec.  Dig.  f  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-5728 ;    vol.  8,  p.  7768-7770.] 

3.  Taxation    (J   276*)— Pbopkbtt   Sdbjeot— 
Situs  of  Pbopkbtt. 

Where^  pursuant  to  Acts  SOth  Leg.  c.  170,  § 
8,  authorizing  insurance  companies  to  deposit 
their  capital  stock,  or  the  securities  covering  it, 
with  the  state  treasurer,  an  insurance  company 
having  its  office  in  Houston  did  so  deposit  the 
secured  notes  in  which  its  capital  stock  was  in- 
vested, and  the  corporation  advertised  and 
printed  the  fact  of  such  deposit  on  its  policies, 
thereby  obtaining  better  financial  standing,  the 


situs  of  such  notes  was  in  Austin,  and  they  were 
taxable  there  under  Const,  art.  8,  |  11,  pro- 
viding that  all  property  shall  be  assessed  for  tax- 
ation and  tbe  taxes  paid  in  the  county  were  sit- 
uated, since,  aside  from  the  question  of  whether 
the^  were  property  or  only  evidences  of  debt,  tbe 
fiction  of  law  that  tangible  property  follows  Its 
owner  is  disregarded  in  the  state,  when  opposed 
to  tbe  equitable  consideration  that  property 
ought  to  bear  its  just  proportion  of  taxes  at  the 
place  where  it  receives  governmental  protec- 
tion. 

['Ed.  Note.— BV>r  other  cases,  see  Taxation, 
Cent.  Dig.  a  463,  46&-468 ;  Dec  Dig.  |  276.*] 

4.  Taxation    (J  587*)— Peopebty   Subject— 

Situs  of  Pbofebty. 

The  illegal  assessment  and  voluntary  pay- 
ment in  the  city  where  a  corporation  was  dom- 
iciled, of  a  tax  on  securities  having  a  situs  in 
another  city  was  not  a  defense  to  the  enforce- 
ment of  a  tax  thereon  by  the  city  where  they 
were  situated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §{  1196-1200;  Dec.  Dig.  S  687.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty;  George  Calhoun,  Judge. 

Action  between  the  Guarantee  Life  Insur- 
ance Company  of  Houston,  Tex.,  and  the 
City  of  Austin.  From  a  judgment  for  the 
City,  the  Insurance  Company  appeals.  Af- 
firmed. 

Lane,  Welters  &  Storey  and  Wm.  A.  Vin- 
son, all  of  Houston,  for  appellant.  J.  Bould- 
in  Rector,  City  Atty.,  J.  W.  Maxwell,  and 
Ligbtfoot,  Brady  &  Robertson,  all  of  Austin, 
for  appellee. 

JENKINS,  J.  TbiB  case  was  tried  before 
the  court,  without  a  Jury,  on  the  following 
agreed  statement  of  facts  (omitting  exhibits): 

"(1)  That  the  dty  of  Austin  is  a  municipal 
corporation,  duly  and  legally  incorporated  by 
a  special  act  of  the  Legislature  of  the  state 
of  Texas,  and  having  Its  domicile  in  Travis 
county,  .  Tex.,  and  whose  mayor  is  A.  fP. 
Wooldridge. 

"(2)  That  the  Guarantee  Life  Insurance 
Company  of  Houston,  Tex.,  1b  a  corporation, 
duly  and  legally  incorporated  under  and  by 
virtue  of  the  laws  of  the  state  of  Texas,  for 
the  corporate  purpose  of  doing  a  life  insur- 
ance business  in  Texas,  and  whose  principal 
place  of  business  is  in  Houston,  Harris  coun- 
ty, Tex.,  and  whose  secretary  is  H.  W.  Coch- 
nower,  who  resides  in  Harris  county,  Tex. 

"(3)  That  the  Guarantee  Life  Insurance 
Company  of  Houston,  Tex.,  has  filed  all  the 
articles  of  incorporation,  etc.,  paid  all  the 
franchise  taxes,  etc,  and  in  fact  performed 
all  the  obligations  and  duties  required  of  it 
by  the  laws  of  the  state  of  Texas,  and  by  the 
rules  of  the  commissioner  of  insurance  and 
banking  of  the  state  of  Texas,  to  properly 
and  legally  do  business  in  the  state  of  Texas, 
but  has  not  paid  to  plaintifr  the  taxes  claim- 
ed by  it. 

"(4)  It  Is  agreed  that,  under  and  by  virtue 
of  its  diarter  of  Incorporation,  the  plaintiff 
has,  and  continually  has  had,  since  the  date 
of  its  original  incorporation,  the  power  and 
authority,  to  be  exercised  by  its  city  council, , 
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to  levy  and  collect  annual  taxes  for  current 
ezi)enses  and  public  free  schools,  and  to  pay 
Interest  and  sinking  fund  annually  on  valid 
bonded  indebtedness  of  the  city,  and  for 
▼arlons  other  purposes,  2%  per  cent  on  the 
assessed  value  of  all  property  in  said  city,  on 
property  made  taxable  by  law  for  county 
and  state  purposes. 

"(6)  It  is  agreed  that  plaintiff,  acting  un- 
der and  by  virtue  of  the  power  and  author- 
ity so  vested  in  it,  and  by  its  city  councU,  by 
ordinances  duly  passed  for  that  purpose,  and 
duly  approved  by  its  mayor,  on  the  dates 
hereinafter  mentioned,  did  lawfully  levy  the 
following  taxes  for  the  years  hereinafter 
mentioned  and  set  out;  the  amounts  of  said 
taxes  levied  for  the  purposes  set  out  being 
the  sums  levied  on  each  $100  worth  and  val- 
uation of  all  property  situated  within  the 
corporate  limits  of  said  city,  and  taxable 
by  law  for  state  and  county  purposes:     . 

"1908. 

"For  the  year  1908,  by  ordinance  duly 
passed  on  October  19,  1908,  and  approved  Oc- 
tober 20,  1908,  for  current  expenses  and 
general  improvements  of  the  city  and  its 
property,  $1  on  each  $100  worth  of  valuation 
of  all  property  in  said  city,  for  the  purpose 
of  paying  interest  and  creating  a  sinking 
fund  on  the  valid  bonded  indebtedness  of  the 
city,  50  cents  on  each  $100  worth  and  valua- 
tion of  property,  and,  for  the  support  of  the 
public  schools  of  the  dty,  83%  cents  on  each 
$100  worth  and  valuation  of  such  property. 

"1909. 

"BV>r  the  year  1909,  by  ordinance  duly 
passed  December  29,  1909,  and  approved  De- 
cember 29,  1909,  for  current  expenses  and 
general  improvement  of  the  city  and  its 
property,  95  cents  on  each  $100  worth  of  and 
valuation  of  all  property  in  said  city,  and, 
for  the  payment  of  interest  .and  creating  a 
sinking  fund  on  the  valid  bonded  indebted- 
ness of  the  city,  38  cents  on  each  $100  worth 
and  valuation  of  property,  and,  for  the  sup- 
port of  the  public  free  schools  of  the  city, 
33%  cents  on  each  $100  worth  and  valuation 
of  such  property. 

"(6)  It  is  agreed  that  all  taxes  properly 
and  lawfully  levied  and  assessed  by  virtue 
of  the  charter  and  ordinances  of  the  said 
city  of  Austin  become  tc  first  lien  on  said 
property,  and  that,  in  case  the  court  shall 
bold  that  the  defendant  la  due  taxes  on  the 
property  described  herein,  and  in  plaintiff's 
petition,  or  any  part  thereof,  that  the  plain- 
tiff is  entitled  to  a  lien  on  said  property  to 
secure  the  payment  of  said  taxes. 

"(7)  It  is  further  agreed  that,  in  the  as- 
sessment of  the  property  described  herein, 
the  same  has  been  duly  and  legally  assessed 
in  accordance  with  all  forms  and  regulations 
of  the  city  charter,  and  the  ordinance  apply- 
ing thereto. 

"(8)  It  is  agreed  that,  under  and  by  virtue 
of  the  city  charter  of  the  tiits  of  Austin,  and 


all  ordinances  now  In  force  by  said  city,  that 
the  whole  amount  of  taxes  bears  Interest  at 
the  rate  of  6  per  cent,  per  annum  from  the 
date  said  tax  became  delinquent,  and  that 
the  said  city  has  a  Hen  on  the  property  to 
secure  the  payment  of  the  said  interest,  If 
entitled  to  recover  of  defendant  said  taxes. 

"(9)  It  is  agreed  that  the  city,  under  its 
charter,  and  by-proper  ordinance,  has  provid- 
ed for  the  collection  of  an  additional  5  per 
cent  upon  the  amount  of  said  delinquent  tax- 
es as  a  penalty  against  the  delinquent  tax- 
payer failing,  neglecting,  or  refusing  to  pay 
said  taxes  before  the  same  shall  have  be- 
come delinquent  and  that  the.  said  5  per  cent 
penalty  shall  be  a  part  of  said  taxes  and  a 
lien  against  the  property  on  which  said  tax- 
es are  due,  if  entitled  to  recover  of  defend- 
ant said  taxes.  ■ 

"(10)  It  is  agreed  that  the  city  charter  of 
the  city  of  Austin  provides  that  if  the  dty 
assessor  or  collector  shall  discover  any  prop- 
erty subject  to  taxation  for  any  year  hereto- 
fore, and  which  shall  for  any  cause  escape 
taxation,  he  shall  require  the  same  to  be 
listed  and  assessed  according  to  the  rate  of 
taxation  levied  for  the  year  or  years  it  was 
omitted,  and  enter  the  same  as  a  supplement 
to  the  next  roll,  stating  the  year,  and  the 
taxes  thereon  shall  be  collected  in  the  same 
manner  as  other  assessments:  Provided,  that 
such  supplementary  roll  may  be  made  at  any 
time,  and  reported  to  the  city  council  for  its 
approval.  The  taxes  assessed  upon  such  sup- 
plemental rolls  shall  be  due  at  once  upon  ap- 
proval of  such  roll  by  the  city  council,  and, 
if  not  paid  within  60  days  thereafter,  shall 
bear  interest  at  the  rate  of  6  per  cent,  per 
annum,  and  may  be  collected  by  seizure  and 
sale  or  suit  as  provided  for  the  collection 
of  other  taxes.  And  it  is  further  agreed 
that  the  assessment  of  the  property  Involved 
in  this  suit  was  made  and  approved  by  the 
dty  eoundl  of  the  said  city  of  Austin  on  the 
12th  day  of  October,  1912,  and  that  such  as- 
sessment was  duly  and  legally  made  and  said 
.rolls  approved  on  said  date  under  and  by 
virtue  of  the  charter  of  the  city  of  Austin, 
and  that  the  said  taxes  became  delinquent 
on  the  12th  day  of  December,  1912,  and,  by 
reason  of  the  failure  of  the  defendant  here- 
in to  pay  said  taxes,  the  same  bears  inter- 
est from  said  12th  day  of  December,  1912,  at 
the  rate  of  6  per  cent,  per  annum,  and,  fur- 
ther, by  reason  of  the  said  defendant's  fail- 
ure to  pay  said  taxes  on  said  date,  the  said 
penalty  of  5  per  cent  then  and  there  became 
due  and  payable:  Provided,  plaintiff  is  en- 
titled to  recover  of  defendants  said  taxes. 

"(11)  It  is  hereby  agreed  that  the  defend- 
ant herein  deposited  in  the  state  treasury  of 
the  state  of  Texas  the  securities  hereinafter 
named,  under  provisions  of  section  8,  c.  170, 
of  the  General  Laws  of  Texas,  enacted  by 
the  Thirtieth  Legislature,  and  approved  April 
24,  1907,  p.  318,  Acts  of  Thirtieth  Legisla- 
ture 1907,  which  reads  as  follows: 

"  'Sec.  8.  That  any  insurance  company  com- 
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iog  within  tbe  provltiions  of  this  act,  or  the 
stockholders  thereof,  may,  in  addition  to  the 
deposit  required  by  this  act,  at  its  or  their 
option,  deposit  with  the  treasurer  of  this 
state  the  capital  stoclc  or  any  part  thereof, 
of  such  company,  or  securities  covering  such 
cai^tal  stock,  and  may,  at  their  option,  with- 
draw or  substitute  such  stock  or  securities  so 
voluntarily  deposited;  provided,  that  the 
substituted  securities  shall  be  approved  by 
the  insurance  commissioner.' 

"The  securities  which  were  so  deposited  on 
January  1,  1908,  were  in  the  following 
amounts  and  diaracter:  One  note  for  $75,- 
000,  executed  by  Faber  Planting  Company 
on  the  23d  day  of  August,  1906,  and  due  on 
the  23d  day  of  August,  1916,  which  said  note 
is  secured  by  a  deed  of  trust  on  4,000  acres 
of  land.  And  one  note  for  $25,000,  executed 
by  H.  Masterson  on  February  7,  1907,  and 
due  February  7, 190S,  which  said  (25,000  note 
is  secured  by  four  vendor's  Uen  notes,  Nos. 
1  to  4,  three  for  $25,000  each,  and  one  for 
$15,000,  making  a  total  of  $90,000,  which 
said  vendor's  lien  notes  were  executed  by  the 
Texas  Town  Lot  Improvement  Company,  and 
payable  to  U.  Masterson.  Tliat  said  $25,- 
000  note  was  renewed  in  the  year  1908,  to 
become  doe  in  1910.  All  of  which  said  notes 
and  deed  of  trust  were  on  deposit  in  the  state 
treasury  In  the  city  of  Austin,  Tex.,  on  the 
1st  day  of  January,  1908,  as  was  permitted 
by  law,  and  which  said  two  notes  so  de- 
posited in  the  state  treasury  as  aforesaid 
were  and  are  of  the  aggregate  reasonable? 
cash,  market,  and  face  value  of  more  than 
$100,000. 

"For  the  year  1909  there  remained  on  de- 
posit by  the  defendant,  under  like  circum- 
stances and  conditions  in  said  state  treasury, 
on  the  iBt  day  of  January  of  said  year  1909, 
the  following  amount  and  character  of  se- 
curities: One  note  for  $75,000,  executed  by 
Faber  Planting  Company  on  the  23d  day  of 
August,  1006,  and  due  the  23d  day  Of  August, 
1016,  which  said  note  Is  secured  by  a  deed 
of  trust  on  4,000  acres  of  land.  And  one  note 
for  $25,000,  executed  by  H.  Masterson  on 
F*mary  7,  1907,  and  due  February  7,  1908, 
which  said  $25,000  note  is  secured  by  four 
vmdor'B  lien  notes,  Nos.  1  to  4,  three  for 
$25,000  each,  and  one  for  $15,000,  making  a 
total  of  $90,000,  which  said  vendor's  Uen  notes 
were  executed  by  the  Texas  Town  Lot  Im- 
provement Company,  and  payable  to  H.  Ma»- 
terson.  That  said  $25,000  note  was  renewed 
in  the  year  1908,  to  become  due  in  1910.  All 
of  which  said  notes  and  deed  of  trust  were  on 
deposit  in  the  state  treasury  in  the  said  city 
of  Austin,  Tex.,  on  the  Ist  day  of  January, 
1900,  as  was  permitted  by  law,  and  which 
said  two  notes  so  deposited  In  the  state  trea- 
sury as  aforesaid  were  and  are  of  the  aggre- 
gate reasonable  cash,  market,  and  face  value 
of  more  than  $100,000. 

"(11a)  It  is  agreed  that,  upon  the  making 
of  said  deposit,  the  defendant  repeived  Hie 
official  receipt  of  the  state  treasurer  therefor. 


and  that,  after  the  njoklng  of  said  deposits 
and  the  Issuance  of  receipt  of  the  state  treas- 
urer therefor,  the  defendant  advertised  the 
fact  of  the  Issuance  of  such  deposits  and  such 
receipts,  and  printed  such  fact  upon  the  poli- 
cies issued  by  said  defendant 

"(12)  It  is  agreed  that  all  of  said  securities 
were  payable  at  the  home  ofiBce  of  the  de- 
fendant in  the  city  of  Houston,  Harris  coun- 
ty, Tex.,  together  with  principal  and  interest, 
and  not  in  the  city  of  Austin,  Travis  county, 
Tex.;  tU&t,  while  said  securities  were  in  the 
custody  of  the  treasurer  of  the  state  of  Tex- 
as, defendant,  under  the  terms  of  said  act 
of  1907,  could  at  any  time  withdraw  the 
same,  or  any  part  thereof,  substitute  other 
credits  therefor.  If  it  was  desired,  or  with- 
draw the  entire  deposit  at  any  time  at  its 
pleasure,  without  substituting  other  securi- 
ties therefor. 

"(13)  It  is  agreed  that  on  January  1, , 
1908,  the  capital  stock  of  defendant  was  $100,- 
000,  and  that  the  surplus  was  $16,134.24; 
that  on  January  1,  1909,  the  capital  stock  of 
defendant  was  $1()0,000,  and  Its  surplus  was 
$13,419.99 ;  that  of  the  said  capital  stock  of 
defendant  there  was  Invested  in  Oie  said 
securities  on  deposit  with  the  state  treasurer 
at  Austin  the  sum  of  $100,000  on  January  1, 
1908,  and  the  sum  of  $100,000  on  January  1, 
1909. 

"(14)  It  is  further  agreed  that  the  defend- 
ant had  and  owned  moneys,  credits,  securities, 
and  other  personal  property  in  the  city  of 
Houston,  Harris  county,  Tex.,  and  elsewhere, 
on  the  Ist  day  of  January,  1008,  to  the 
amount  and  value  of  $116,134.24,  which  is 
shown  by  a  verlfled  statement  of  the  auditor 
of  the  said  defendant  company  hereto  at- 
tached marked  'Exhibit  A,'  and  made  a  part 
hereof;  and  it  is  further  agreed  that  the  said 
company  assessed  for  taxation  moneys,  cred- 
its, securities,  and  other  personal  property 
to  the  amount  of  and  value  of  $62,500,  as 
will  be  shown  by  a  verified  copy  of  the  as- 
sesment  rolls  of  the  city  of  Houston,  Harris 
county,  Tex.,  for  the  year  1908,  which  Is 
hereto  attached  and  marked  'ELxhibit  B,'  and 
made  a  part  hereof. 

"It  is  hereby  further  agreed  that  the  de- 
fendant Iiad  and  owned  moneys,  credits,  se- 
curities, and  other  personal  property  in  the 
city  of  Houston,  Harris  county,  Tex.,  and 
elsewhere,  on  the  1st  day  of  January,  1909, 
to  the  amount  and  value  of  $113,419.90, 
which  is  shown  by  the  verified  statement  of 
the  auditor  of  defendant  hereto  attached 
and  marked  'Exhibit  C,'  and  made  a  part 
hereof;  and  it  is  further  agreed  that  the 
said  company  assessed  for  taxation  moneys, 
credits,  securities,  and  other  personal  prop- 
erty to  the  amount  and  value  of  $75,000,  as 
will  be  shown  by  the  verified  copy  of  the  as- 
sessment rolls  of  the  city  of  Houston,  Harris 
county,  Tex.,  for  the  year  1909,  hereto  at- 
tached and  marked  'Exhibit  D,'  and  made  a 
part  hereof. 

"(14a)  It  is  agreed  that,  for  many  years 
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It  bas  been  tbe  cnstom  (ind  policy  of  the  dty 
of  Houston  to  assess  securities  of  banks  and 
insurance  companies  domiciled  in  said  dty 
of  Houston  at  less  than  the  full  valuation, 
and  that  during  the  year  1908  the  securities 
of  the  Guarantee  Life  Insurance  C!ompany 
were  assessed  on  a  basis  of  60  per  cent,  val- 
uation, and  during  the  year  1009  on  a  basis 
of  66%  per  cent  of  their  value,  as  is  shown 
by  the  affidavit  hereto  attached  from  James 
P.  Welsh,  assessor  ana  collector  of  tbe  dty 
of  Houston  during  tbe  years  1008  and  1909. 

"(IS)  It  is  agreed  that  during  each  of  the 
years  1908  and  1909  the  defendant,  through 
its  general  counsd  and  fourth  vice  president, 
J.  F.  Wolters,  and  other  officers,  at  various 
times  made  credits  upon  said  notes  of  inter- 
est payments,  and  on  one  occasion  withdrew 
the  note  for  $26,000,  executed  by  H.  ICaster- 
son,  and  had  same  forwarded  by  mail  to  tbe 
First  National  Bank  of  Houston,  Tex.,  and 
bad  tbe  said  H.  Masterson  to  execute  a 
new  note  for  like  amount,  which  said  new 
note  was  then  deposited  with  the  state  treas- 
urer, and  the  original  note  surrendered  to 
the  maker. 

"(16)  It  is  expressly  understood  and  stipu- 
lated that  nothing  contained  in  this  agree- 
ment shall  be  construed  as  a  waiver  on  tbe 
part  of  tbe  defendant  to  contend  that,  as  a 
matter  of  law,  the  dty  of  Austin  has  no  Ju- 
risdiction, authority,  or  power  whatsoever,  d- 
ther  under  its  charter  or  any  general  law,  to 
render  for  taxation  or  collect  taxes  upon  any 
intangible  personal  property,  Indudlng  tbe 
securities  deposited  by  defendant  in  the  state 
treasury  for  1908  and  1909  that  may  be  on  de- 
posit, located,  or  situated  in  any  state  depart- 
ment in  the  capitol  of  the  state  of  Texas,  or 
any  other  building  or  premises  over  whldi  the 
state  of  Texas  has  exclusive  Jurisdiction  and 
control  by  reason  of  tbe  fact  that  same  Is 
property  belonging  to  the  state  of  Texas. 

"(17)  It  is  further  agreed  that,  if  the  plain- 
tiff is  entitled  to  a  recovery  of  tbe  defend- 
ant for  tbe  taxes  sued  upon.  It  Is  entitled  to 
Judgment  in  tbe  amounts  named  in  Exhibits 
A  and  B,  attached  to  plaintiff's  petition,  ag- 
gregating the  sum '  of  $3,671.48,  taxes  and 
penalty,  and  in  addition  6  per  cent.  Interest 
thereon  from  December  12,  1912.  [Signatures 
of  Attorneys.] 

"It  is  further  agreed  that  tbe  charter  of 
tbe  dty  of  Austin  is  hereby  made  a  pert  of 
this  agreed  statement  of  facts,  the  same  as  It 
a  copy  were  attached  thereto,  and  that  ei- 
ther party  may  read  to  the  court  or  dte  any 
article,  section,  or  part  thereof,  for  the  pur- 
poses of  the  trial  of  this  cauae. 

"It  is  further  agreed  that  the  deposit  of  the 
securities  herein  described  was  made  by  tbe 
defendant  with  the  state  treasurer  on  August 
10,  1907;  that  the  H.  Masterson  $25,000 
note  remained  on  deposit  with  tbe  state 
treasurer  until  March  28,  1911,  when  it  was 
delivered  to  the  defendant,  and  in  lieu  thereof 
there  was  deposited  with  the  state  treasurer 
on  said  date  two  notes  on  B.  B.  Sears,  aggre- 


gating $26,000 ;  that  the  $76,000  Faber  Plant- 
ing Company  note  remained  on  deposit  with 
the  state  treasurer  until  April  29,  1013,  when 
same  waB  delivered  to  defendant,  and  there 
was  substituted  therefor  other  securities,  ag- 
gregating $76,600,  which,  together  with  the 
Sears  notes,  aggregating  $26,0(X),  still  remain 
on  deposit  vrith  the  state  treasurer.  [Signa- 
tures of  Attorneys.]" 

Judgment  was  rendered  In  favor  of  ap- 
pellee for  $3,671.48,  as  taxes  and  penalties, 
with  6  per  cent  Interest  from  December  12, 
1912. 

Opinion. 

[1]  Three  Issues  are  presented  by  this  ap- 
peal, viz.:  Were  the  notes  sued  on  i>er8onal 
property,  within  the  meaning  of  our  tax 
laws?  Was  their  dtus  In  tbe  dty  of  Austin 
during  tbe  years  1908  and  1909?  And  were 
they  employed  by  appellant  in  its  business  iM 
the  city  of  Austin  during  said  time? 

Apx)ellant  concedes  that,  if  said  notes  were 
employed  by  it  in  its.  business  in  Austin  dur- 
ing the  years  for  which  the  tax  was  levied, 
the  Judgment  should  be  affirmed,  but  de- 
nies that  such  was  the  fact  With  this  con- 
tention we  agree.  Appdlant  was  not  In 
business  In  the  dty  of  Austin  any  more 
than  it  was  in  business  in  every  other  dty  or 
county  In  Texas  In  which  Its  agents  sold  In- 
surance. Its  prlndpal  and,  so  far  as  the  rec- 
ord shows,  its  only  office  was  in  the  city 
of  Houston.  It  is  true  that  by  depositing  said 
notes  with  the  state  treasurer  it  obtained  a 
better  financial  standing  in  Austin  and  else- 
where, but  the  same  results  would  have  fol- 
lowed had  a  reputable  bonding  company  In 
Austin  guaranteed  Its  contracts;  but  such 
guarantee  would  not  have  made  Austin  Its 
place  of  business. 

[2]  Appellant  contends  that  the  notes  are 
not  property ;  that  the  property  is  the  debt, 
of  which  tbe  notes  are  merely  evidence.  Ex- 
cept when  taxation  is  being  considered,  this 
statement  is  in  accord  with  legal  terminolo- 
gy, and,  strictly  speaking,  is  a  fact  But  It' 
has  been  held  by  tbe  courts  of  this  state  and 
of  other  states,  and  by  the  Supreme  Court 
of  the  United  States,  that,  for  the  purpose 
of  taxation,  bonds  and  notes  and  other  nego- 
tiable instruments  are  more  than  mere  evi- 
dences of  debt-^that  they  are  property. 
State  V.  FldeUty  Co.,  35  Tex.  (31v.  App.  214, 
80  S.  W.  544,  and  cases  there  dted;  Jesse 
French  P.  &  O.  Co.  v.  aty  of  DaUas,  61  S.  W. 
942.  Whatever  difference  of  opinion  may  ex- 
ist on  this,  as  an  abstract  proposition  of  law 
it  cannot  be  doubted  that  a  state  has  the 
power  to  declare  such  Instruments  property 
for  tbe  purposes  of  taxation  (State  v.  Fidelity 
Co.,  supra),  and  this  state,  as  our  statutes 
were  construed  in  Hall  v.  Miller,  102  Tex. 
289,  116  S.  W.  1168,  has  so  dedared.  See, 
also.  State  v.  Fidelity  Co.  and  Jesse  French 
Piano  &  Organ  Co.  v.  City  of  Dallas,  supra. 

[S]  If  these  notes  were  property,  they  were 
tangible,  personal,  corporeal  property,  capa- 
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ble  of  baving  a  sitna,  Independent  of  tbe 
domicile  of  the  owner,  and,  if  so,  we  tblnk  the 
evidence  showB  that  their  sitns  was  In  the 
dtf  of  Austin.  Tbe  situs  of  tangible  personal 
property  is  tbe  place  where  it  is  actually  lo- 
cated, unless  such  location  be  temporary; 
that  is,  with  a  definite  idea  of  Its  removal  from 
such  place  within  a  short  time.  It  is  true 
that  appellant  bad  the  option  to  withdraw 
tbe  notes  at  any  time;  but  it  is  evident 
tb&t  It  had  no  Intention  of  doing  so.  Keep- 
ing these  notes,  or  others  of  like  amount  and 
value,  on  deposit  permanently  with  the  state 
treasurer  was  of  great  financial  benefit  to 
appellant  It  deposited  them  in  1907.  Tbe 
'  $76,000  note  was  not  due  until  August  23, 
1916.  It  was  kept  continuously  on  deposit 
with  tbe  state  treasurer  until  about  tbe  date 
of  the  trial  of  this  cause — nearly  six  years — 
when  it  was  substituted  with  other  like  se- 
curities. The  $25,'000  note  was  renewed  In 
1908;  the  renewal  note  maturing  in  1910. 
This  renewal  note  was  substituted  for  the 
original,  and  remained  on  deposit  with  tbe 
state  treasurer  until  1911,  when  it  was  sub- 
stituted by  two  other  notes  aggregating 
$26,000,  which  notes  remained  on  deposit  to 
tbe  date  of  tbe  trial.  The  law  under  which 
these  deposits  were  made  j^rmitted,  though 
it  did  not  require,  such  deposits.  Tbe  appel- 
lant advertised  tbe  fact  that  it  bad  made 
and  was  maintaining  such  deposit,  and  print- 
ed tbe  same  on  its  policies,  wbldi  it  was  per- 
mitted to  do,  only  while  such  depo6it  re»- 
malned.  By  making  such  deposit,  appellant 
not  only  Increased  its  financial  standing  in 
Texas,  but  also  was  enabled  to  obtain  a  per- 
mit to  do  business  in  other  states,  without 
farther  security,  which  it  could  not  otherwise 
have  done.  We  do  not  think  it  can  be  said, 
under  tbese  drcumstances,  that  the  notes 
were  only  temporarily  in  Austin  at  tbe  time 
tbe  taxes  were  levied  upon  them  by  that  city. 
Aside  from  tbe  question  as  to  whether  tbe 
notes  were  property,  or  only  evidences  of  debt, 
which  is  Intangible,  we  think  the  Judgment 
of  tbe  trial  court  must  be  affirmed.  Tbe  de- 
cisions as  to  whether  the  situs  of  a  debt  is, 
for  the  purposes  of  taxation,  at  the  domicile 
at  tbe  owner,  or  at  tbe  place  where  tbe  evi- 
dence of  such  debt  is  permanently  located, 
ate  Irrecondlablfc  That  Intangible  proper^ 
ty  follows  its  owner  is  a  fiction  of  law,  which 
many  courts  have  disregarded  when  opposed 
to  the  equitable  consideration  that  property 
ought  to  bear  its  Just  proportion  of  taxes  at 
the  place  where  it  receives  governmental -pro- 
tection, and  this  is  tbe  view  which  obtains 
In  Texas,  as  we  understand  tbe  decisions  of 
onr  courts.  This  view  has  been  so  fully 
considered  and  so  exhaustively  discussed, 
with  sncb  abundant  citation  of  authority  in 
the  cases  of  HaU  v.  Miller,  102  Tex.  289,  116 
S.  W.  1168;  State  v.  FldeUty  Co.,  36  Tex. 
Civ.  App.  214,  80  S.  W.  544,  and  Jesse  French 
Piano  &  Organ  Co.  v.  City  of  Dallas,  61  8.  W. 
942,  that  a  further  discussion  of  tbe  subject 
by  us  would  be  a  work  of  supererogation. 


Appellant,  in  support  of  its  ^M>nten{lon, 
cites  the  case  of  Ferris  v.  Kimble,  76  Tex. 
476, 12  S.  W.  689,  and  contends  that  tbe  sub- 
sequent cases  above  referred  to  do  not  over- 
rule qr  limit  tbe  doctrine  announced  in 
that  case,  but  difTeientlate  it,  by  the  fact 
that  in  that  case  Ferris  was  a  resident  of 
Texas,  and  in  tbe  other  cases  tbe  owners 
of  the  debt  were  nonresidents.  To  our  minds 
the  distinction  is  without  difference.  Tbe 
actual  situs  of  personal  property  depends 
upon  a  given  state  of  facts,  and  not  upon 
who  owns  It,  or  where  the  owner  resides. 
If  the  Ferris  Case  can  be  differentiated  from 
the  other  and  later  cases  above  referred  to, 
we  think  it  must  be  upon  tbe  fact  that  the 
notes  sought  to  be  taxed  by  the  city  of  Wax- 
ahachle  were  at  all  times  In  tbe  possession 
of  Ferris,  who  resided  outside  of  said  dty, 
by  reason  of  tbe  fact  that  they  were  in  his 
private  portfolio,  over  which  be  alpne  bad 
control.  We  do  not  feel  called  upon  to  ex- 
press any  opinion  as  to  tbe  soundness  of  this 
deduction,  if  indeed  the  court  which  ren- 
dered that  decision  was  controlled  by  that 
fact  The  opinion  seems  to  be  based  upon 
that  line  of  decisions  which  bold  tbat 
"moneys  and  credits  are  assessable  at  tbe 
place  of  the  owner's  residence."  If  this  be 
true,  it  seems  to  us  immaterial  whether  tbe  • 
owner  resides  in  tbe  state  or  out  of  It.  Tbe 
later  decisions  in  this  state  certainly  do  not 
so  hold.  It  appears  to  us  that  the  real  basis 
of  the  later  decisions  is  that  notes  are 
property,  and  therefore  taxable,  under  our 
laws,  at  tbe  place  where  they  are  situated. 
"Promissory  notes  are  now  recognized  as 
property,  and  are  included  in  tbe  terms  of 
the  statute  of  1906."  HaU  v.  Miller,  supra. 
"Such  personal  estate  [tbe  debt]  may  be  said 
to  exist  where  the  obligations  for  payment 
are  held."  Hall  v.  Mfller,  110  S.  W.  170. 
"Bonds  and  securities,  when  properly  ex- 
ecuted, assume  a  concrete  form  which  gives 
them  a  tangible  situs."  State  v.  Fidelity  Co., 
36  Tex.  Civ.  App.  218,  80  S.  W.  644. 

Our  Constitution  (article  8,  i  11)  declares 
tbat  "all  property,  whether  owned  by  persons 
or  corporations,  shall  be  assessed  for  taxation; 
and  tbe  taxes  paid  in  the  county  where  sit- 
uated. •  •  •"  Article  7505,  E.  S.  (for- 
merly article  5063),  defines  personal  proper- 
ty as  follows :  "Personal  property  shall,  for 
tbe  purposes  of  taxation,  be  construed  to  in- 
clude all  •  •  •  evidences  of  debt  owned 
by  citizens  of  the  state."  Whatever  else  a 
note  may  be,  is  it  "evidence  of  debt"?  "Per- 
son" includes  corporations.  R.  S.  art.  7506. 
Within  the  meaning  of  our  tax  laws,  the  ap- 
pellant Is  a  person  and  a  citizen  of  thla  state. 
As  defined  by  article  7506,  its  notes  are 
property.  The  notes  upon  which  the  tax  was 
levied  were  at  the  time  of  such  levy  situated 
in  tbe  dty  of  Austin.  It  is  agreed  that  the 
tax  on  tbe  notes  was  legally  levied,  and 
should  be  paid,  "provided  plaintiff  is  enti- 
tled to  recover  of  defendant  said   taxes." 
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[4]  It  appears  from  the  agreed  statement 
of  facta  that  appellant  rendered  these  notes 
for  taxes  In  tbe  city  of  Honston,  in  Harris 
county,  Tez^  for  the  years  1908  and  1909, 
and  paid  such  taxes  to  said  dty.  If  these 
notes  were  legally  ajteessable  in  Austin, 
Travis  county,  Tex.,  for  the  yean  1908  and 
1909,  they  were  not  legally  taxable  In  the 
city  of  Houston,  and  the  voluntary  payment 
of  such  tax  In  and  to  said  dty  of  Houston 
Is  no  defense  to  their  payment  in  and  to  the 
city  of  Austin,  where  such  tax  was  legally 
assessable  and  payable.  State  v.  Fidelity 
Co.,  supra.  The  facts  in  this  case- are  stron- 
ger for  appellee  on  this  point  than  were  the 
facts  in  the  case  above  cited.  There  the  tax 
was  legally  assessed  by  the  state  of  Mary- 
land; here  it  was  Illegally  assessed  by  the 
dty  of  Houston. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 


WILLIAM  CAMERON  A  CO.,  Inc.  v. 
TRUEHEART. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Jan.  21,  1914.    Rebeariug  Denied 

March  11,  1914.) 

•  1.  Mechanics'  Liers  ({  128*)— Pbockedinos 
TO  Pkbfect— Necbssitt  of  Fiuno  State- 
ment. 

Const,  art.  16,  {  37,  providing  that  mate- 
rialmen shall  have  a  lien  upon  the  Improvement 
for  materials  furnished,  fixes  the  lien  of  the  ma- 
terialman where  the  materials  are  furnished  un- 
der contract  with  the  owner  of  the  premises, 
and,  in  order  to  enforce  the  lien  against  the 
owner,  it  ia  not  necessary  to  file  an  account 
with  the  county  clerk,  as  required  by  Rev.  St. 
1911,  art.  5621. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  1T7 ;   Dec  Dig.  g  128.*] 

2.  Mechanics'  Liens  ({  61*)— Rioht  to  Lien 
-Necessity  of  Contbact  with  Owneb. 

L'nder  Rev.  St.  1911,  art.  6621,  providing 
that  a  materialman  who  furnishes  materials 
under  a  contract  with  the  owner,  or  certain  rep- 
resentatives of  the  owner,  shall  have  a  lien  upon 
the  improvement,  a  contract  with  the  owner  is 
essential  to  fix  the  Hen. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  H  77,  78;  Deo.  Dig.  {  61.*] 

3.  Mechanics'  Liens  (S  59*)— Right  to  Lien 
—Contbact  with  Owneb— Pubchaseb  uk- 
deb  execdtoby  contbact— "owneb." 

Under  Rev.  St  1911,  art  5621,  providing 
that  a  materialman  who  furnishes  materials  un- 
der a  contract  with  the  owner  shall  have  a  lien 
upon  the  improvement  a  purchaser  of  the  land 
under  a  verbal  executory  contract,  which  was 
subsequently  carried  out  by  the  giving  of  a  deed, 
was  the  owner  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  76,  76;  Dec.  Dig.  {  69.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5134-5151 ;   vol.  8,  p.  7744.] 

4.  Mechanics'  Liens  (|  199*)— Opebations 
AND  Effect- Pbiobitt— Vendobs'  Liens. 

As  between  a  vendor's  lien  upon  the  land 
and  the  lien  of  a  materinlman  who  subsequently 
furnished  lumber  for  improvements,  under  a  con- 
tract with  a  purchaser  of  the  land  under  an  ex- 


ecutory agreement,  the  equities  were  all  with  the 
materialman  as  respects  the  improvements, 

[Ed.  Note.— For  other  caites,  see  Mechanics' 
Liens,  Cent  Dig.  {{  371-374 ;  Dec.  Dig.  8  199.*] 

5.  Mechanics'  Liens  ({  198*)  —  Opebation 
AND  Effect— Pbiobity— Liens  in  Genebai.. 

Under  the  express  terms  of  Rev.  St  1911, 
art.  6621,  a  materialman's  lien  attaches  to  the 
improvements  in  preference  to  any  prior  lien 
upon  the  land. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  fi  348-355 ;  Dec.  Dig.  §  198.*] 

6.  Mechanics'  Liens  ({  298*)— Enfobcehxht 
— Reicoval  of  Ihpbovements. 

Under  the  direct  provisions  of  Rev.  St 
1911,  art  5629,  the  purchaser  of  the  improve- 
ments on  land  at  a  foreclosure  sale  to  satisfy 
a  mechanics'  lien  may  remove  such  improve- 
ments within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  {{  622,  623;  Dec.  Dig.  i 
298.*] 

7.  Mechanics'  Liens  tf  6*)— Constbuction 
OF  Statutes. 

Rev.  St  1911,  arts;  5621,  6622,  giving  a 
mechanic's  lien  upon  the  improvements  the  prec- 
edence over  prior  liens  on  the  land,  and  au- 
thorizing the  removal  of  such  improvements,  are 
in  derogation  of  the  common  law,  but  being  In- 
tended to  secure  mechanics  and  materialmen  in 
their  pay,  and  under  the  express  terifis  of  Rev. 
St  1879,  p.  718,  Gen.  Prov.  i  3.  should  b« 
liberally  construed  to  effect  the  purpose. 

[Ed.  Note.— For  odier  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |i  3,  5 ;   Dec  Dig.  i  5.*] 

8.  Mechanics'  Liens  ({  59*)— Right  to  Lien 
— Oortbact  with  Owneb — Pubchaseb  ttw- 
deb  executoby  contbact. 

A  purchaser  of  land  under  an  executory 
contract,  who  subsequently  fails  to  comply  with 
his  contract  and  receive  a  deed,  is  not  the  "own- 
er" within  Rev.  St  1911,  art  5621,  giving  a 
lien  for  materials  furnished  under  contract  with 
the  owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  gi  75,  76;   Dec  Dig.  g  59.*] 

9.  Mechanics'  Liens  (I  59*)— Right  to  Libii 
— Contbact  with  Owneb — Ownebship  of 
Land. 

Elven  thou^  a  deed  by  a  corporation  did 
not  take  efTect  as  a  conveyance  because  its  cor- 
porate seal  was  not  attached,  it  was  evidence 
of  a  contract  to  convey  which  could  be  specific- 
ally enforced,  and  the  grantee,  who,  under  a 
previous  verbal  contract  to  convey,  had  erected 
improvements,  was  the  "owner"  within  Rev.  St 
1911,  art  6621,  giving  a  mechanic's  lien  for 
materials  furnished  under  contract  with  the 
owner. 

[E}d.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  gg  75,  76 ;   Dec  Dig.  g  59.*] 

10.  COBPOBATIONS  (g  456*)— OOBPOBATE  Pow- 

'ebs  and  liabilities — Use  of  Seai.  on  Coh- 

tbacts  and  conveyances. 

Rev.  St  1911,  art  7092,  abolishing  the  use 
of  seals  on  any  contract,  bond,  or  conveyance, 
except  such  as  are  made  by  corporations,  does 
not  make  all  contracts  by  corporations  void  un- 
less under  seal,  but  merely  leaves  the  law  as 
it  was  before,  under  which  a  seal  was  re- 
quired to  a  deed  of  land  by  a  corporation,  but 
not  to  a  contract  to  convey  land. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  gg  1801-1803;   Dec  Dig.  g  455.*] 

11.  Deeds  (g  77*)— Right  to  Contest  Vaud- 

ITY. 

In  a  suit  to  adjust  the  equities,  the  bolder 
of  a  prior  vendor's  lien  could  not  question  tbe 
sufficiency  of  a  deed  by  a  corporation  to  the 
person    who    erected    the    improvements    upon 
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which  a  mechanic's  lien  was  claimed,  because  its 
corporate  seal  was  not  attached,  where  the  cor- 
poration was  not  objecting  to  the  mechanic's 
lien  nor  seeking  to  repudiate  its  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  209;  Dec  Dig.  {  77.*] 

12.  >Ibcblaric8'  Liens  (|  67*)  — Right  to 
Lien— "CoNTBACi  with  Owneb" — Owneb- 
SHiP  ov  Land. 

Wbere  a  deed  to  a  corporation  was  made 
before  its  charter  was  issued,  the  title  vested  in 
the  incorporators,  and  as  each  tenant  in  com- 
mon is  the  owner  except  as  to  bis  co-owners, 
a  contract  with  one,  to  which  no  objection  was 
made,  was  a  "contract  with  the  owner"  within 
Rev.  St  1911,  art  6621,  giving  a  mechanic's 
lien  for  materials  furnished  under  contract  with 
the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  »  64-71,  74;    Dec.  Dig.  ( 

13.  Deeds  (f  13*)— Requisites  and  Vauditt 
—Pasties. 

A  deed  will  not  pass  title  to  a  grantee  not 
in  existence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  21,  22 ;   Dec.  Dig.  |  13.*] 

14.  cobpobattons  ({  so*)  —  iroobpobation 
and  Oboanization— Contbactb  with  Oob- 

P0BATOB8. 

The  subscribers  for  the  stock  of  a  corpora- 
tion constituted  a  voluntary  association  prior  to 
the  issuance  of  its  charter,  and  a  deed  to  the  cor- 
poration vested  title  in  them  individually,  though 
they  held  in  trust  for  the  corporation,  and  might 
be  compelled  to  convey  to  it,  or  be  estopped  to 
deny  its  title  by  permitting  It  to  deal  with  the 
land  as  its  own. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  97-100 ;    Dee.  Dig.  i  30.*] 

15.  Tenarot  IK  ComioN  ({  11*)  —  Mutual 
Rights  and  Liabilities  —  Title  and 
Rights  in  Genebal. 

A  tenant  in  common  is  the  owner  of  the 

land  as  against  every  one  except  his  co-owners. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 

Common.  Gent  Dig.  H  23,  28 ;  Dec  Dig.  {  11.*] 

Appeal  from  District  Court,  Ruimels  Coun- 
ty;  John  W.  Goodwin,  Judge. 

Suit  by  H.  M.  Trueheart  against  William 
Cameron  ft  Co.,  Incorporated,  and  others. 
From  a  Judgment  for  plalntlfT,  the  defend- 
ant named  appeals.    Reversed  and  rendered. 

Stone  &  Wade,  of  Balllnger,  for  appellant 
C  T.  Dalton,  of  San  Angelo,  and  H.  P.  Xoung, 
of  Paint  Rock,  for  appellee. 

Findings  of  Fact 

JEJNKINS,  J.  (1)  On  November  25,  1908, 
the  land  described  in  appellee's  petition,  sit- 
uated In  Concho  county,  Tex.,  was  sold  in 
part  consideration  of  the  notes  sued  on;  a 
vendor's  lioi  being  retained  to  secure  said 
notes. 

(2)  On  January  20,  1909,  appellee  became, 
and  stiU  is,  the  owner  of  said  notes,  and  they 
are  due  and  unpaid. 

(3)  On  or  before  May  6,  1910,  several  par- 
ties, among  whom  was  R.  A.  Terry,  agreed  to 
organize  a  corporation,  to  be  known  as  the 
"South  Heights  Land  &  Loan  Company." 
Said  parties  subscribed  for  the  stock  of  said 
corporatloii,  as  required  by  law,  and  on  said 


date  in  due  form  applied  for  a  cbarter  for 

said  corporation. 

<4)  A  diarter  for  said  corporation  was  is- 
sued May  11,  1910. 

(5)  On  May  7,  1910,  a  deed  was  executed 
to  thi  South  Heights  Land  &  Loan  Company 
for  an  undivided  one-half  Interest  in  a  cer- 
tain tract  of  land  by  the  owner  thereof,  ttaa 
same  being  a  part  of  the  land  referred  to  in 
the  first  finding  of  fact  herein,  and  including 
lots  3,  4,  and  5  in  block  68  of  the  South 
Heights  addition  to  the  town  of  Paint  Rock, 
in  Concho  county.  Subsequent  to  May  11, 
1910,  said  corporation  purchased  the  other 
tialf  interest  in  said  land. 

(6)  From  May  6,  to  August  12, 1910,  appel- 
lant, who  was  engaged  in  the  retail  lumber 
business,  sold  to  R.  A.  Terry  lumber  of  the 
value  alleged  by  it,  consisting  of  the  items 
shown  in  its  answer  herein,  for  the  purpose 
of  erecting  buildings  and  fences  on  said  lots, 
and  the  same  was  so  used. 

(7)  At  the  time  said' lumber  was  so  pur- 
chased and  used,  Terry  had  a  verbal  con- 
tract with  the  said  land  company  for  the 
purchase  of  said  lots,  and  was  in  possession 
of  the  same.  Said  contract  was  carried  out 
as  follows:  By  agreement  of  parties  J.  T. 
Dawson,  the  president  of  said  land  company, 
on  September  10,  1910,  executed  a  deed  in 
the  name  of  said  company  to  W.  A.  Norman 
for  said  lots,  and  on  December  20,  1910,  Nor- 
man executed  a  deed  to  said  lots  to  Terry. 
The  deed  from  said  land  company  has  no 
corporate  seal,  and  it  was  not  shown  to  have 
been  executed  by  authority  of  the  board  of 
directors. 

(8)  Appellant  never  filed  its  account  for  the 
lumber  sold  to  Terry  with  the  clerk  of  Con- 
cho county  until  January  11,  1912. 

(9)  On  February  15,  1912,  appellant  filed 
suit  In  the  district  court  of  Runnels  county 
against  Terry  for  price  of  the  lumber  so  sold  to 
him,  and  to  enforce  its  materialman's  Hen  on 
the  Improvements  so  erected  on  said  lots,  and 
March  12,  1912,  recovered  Judgment  in  said 
suit  against  Terry  for  $803.30,  with  fore* 
closure  of  its  lien  on  the  said  improvements, 
and  on  April  29, 1912,  said  Improvements  were 
sold  by  virtue  of  an  order  of  sale  Issued  on 
said  judgment,  and  appellant  became  the 
purchaser  of  said  improvements  at  said  sale 
and  received  a  deed  therefor. 

Upon  these  undisputed  facts  the  court  held 
that  Terry  was  not  the  owner  of  said  lots 
at  the  time  he  purchased  the  lumber  from 
appellant,  nor  at  the  time  he  erected  the  im- 
provements thereon,  and  never  at  any  time 
became  such  owner,  and  therefore  appellant 
acquired  no  lien  on  said  improvements. 

Opinion. 

The  only  Issue  In  this  case  Is  as  to  wheth- 
er or  not  appellant,  by  reason  of  the  facts 
above  stated,  acquired  a  lien  on  the  houses 
and  fences  erected  on  said  lots  superior  to 
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tbe  vendor's  lien  of  appellee.  The  proper 
determination  of  this  Issue  depends  upon 
whether  or  not  Terry  was  the  owner  of  the 
lota  within  the  meaning  of  the  statute  (B. 
S.  art.  5621)  at  the  time  he  made  the  con- 
tract with  apx)eUant  for  the  purchase  of  the 
Inmbw  used  In  the  erection  of  the  Improve- 
ments on  said  lots. 

[1]  1.  Where  the  work  Is  done  or  material 
furnished  under  contract  with  the  owner  of 
the  premises,  the  Cionstltutlon  Axes  the  lien 
(article  16,  {  37),  and  In-  such  case  It  Is  not 
necessary,  In  order  to  enforce  the  Hen  against 
the  owner,  to  file  the  account  provided  for 
In  the  statute  (R.  S.  art.  5622).  Bank  v. 
Taylor,  91  Tex.  78,  40  S.  W.  879, 880;  Strange 
V.  Pray,  80  Tex.  625,  36  8.  W.  1054;  Loan  & 
Investment  Co.  v.  Cash,  87  S.  W.  749;  Build- 
ing Co.  V.  Construction  Co.,  150  8.  W.  770. 
Therefore,  if  Terry  was  the  owner  of  the 
lots,  it  is  Immaterial  that  appellant  did  not 
file  its  account  with  the  clerk  of  Concho 
county. 

[2]  2.  In  order  to  fix  the  lien,  there  must 
be  a  contract  with  the  owner  of  the  land. 
R.  S.  art  5621;  Sheer  v.  Cummings,  80  Tex. 
204,  16  S.  W.  37;  Nlcholstone  Co.  v.  Smal- 
ley,  21  Tex.  Civ.  App.  210,  51  8.  W.  627. 

[3]  3.  But  the  Issue  stlU  remains.  Was  Ter- 
ry the  owner  of  the  lots  within  the  meaning 
of  the  statute?  In  Schutze  v.  Alamo  Co., 
2  Tex.  Civ.  App.  236,  21  8.  W.  162,  this  court, 
speaking  through  Mr.  Justice  Key,  now  Chief 
Justice  of  this  court,  said:  "It  is  true,  per- 
haps, that  a  strict  interpretation  of  the  stat- 
ute will  limit  Its  benefits  to  those  who  fur- 
nish labor,  or  material,  under  a  contract 
with  the  owner,  or  with  his  agent,  trustee, 
or  contractor,  made  wliile  he  Is  such  owner; 
but  in  view  of  the  broad  language  of  the 
Constitution,  and  our  statutory  provision 
which  declares  that  the  rule  of  the  common 
law  that  statutes  in  derogation  thereof  shall 
be  strictly  construed  shall  have  no  applica- 
tion to  the  Revised  Statutes,  and  that  the 
provisions  thereof  shall  be  liberally  con- 
strued, with  a  view  to  perfect  their  objects 
and  to  promote  justice  (Rev.  Stat  p.  718, 
Gen.  Prov.  $3),  we  do  not  think  this  inter- 
pretation ought  to  prevail  in  this  case." 

[4-6]  In  the  instant  case  the  equities  are 
all  on  the  side  of  appellant  Appellee,  In 
purchasing  the  notes  acquired  a  vendor's  lien 
on  the  land  in  its  then  condition.  Appellant 
is  not  resisting  the  enforcement  of  this  lien, 
and  is  not  asking  any  reUef  that  would  de- 
preciate the  value  of  the  land  as  It  was  at 
the  time  appellee  purchased  the  notes.  If 
it  is  permitted  to  move  otf  the  improvements 
that  Terry  made  with  appellant's  lumber,  ap- 
pellee will  still  have  all  that  he  paid  for,  and 
all  that  he  had  any  reason  to  expect  when 
he  bought  the  notes,  he  knowing  at  that  time, 
as  a  matter  of  law,  that  if  the  owner  or  any 
subsequent  purchaser  placed  Improvements  on 
the  land  and  failed  to  pay  for  the  same,  they 
could  be  sold  and  moved  oft,  by  the  enforce- 
ment of  the  statute  In  reference  to  Ileus  for 


labor  performed  or  material  furnished  for 
such  Improvements.  The  statute  expressly 
provides  that  such  Uens  shall  attach  to  such 
Improvements  "in  preference  to  any  prior 
lien  upon  the  land"  (R.  S.  art  6621),  and 
that  they  may  be  removed.  (R.  8.  art  6629). 
Owens  V.  Heldbreder,  44  8.  W.  1087. 

[7]  This  is  a  remedial  statute  in  deroga- 
tion of  the  general  rule  of  the  common  law 
that  a  house  erected  upon  land  becomes  a 
part  thereof.  Bldg.  Ass'n  v.  Clark,  33  8.  W. 
881 ;  Crooker  t.  Grant,  5  TBx.  Civ.  App.  182, 
24  S.  W.  690.  It  is  intended  to  secure  me- 
chanics and  materialmen  In  their  pay,  and 
ought  to  be  liberally  construed  to  efTect  its 
purpose.  That  the  courts  of  this  state  have 
given  a  liberal  construction  to  this  statute 
appears  from  decisions  to  which  reference  Is 
hereinafter  made. 

[I]  4.  The  proposition  that  article  6621 
should  be  construed  to  refer  to  the  owner  in 
the  strict  sense  of  that  word  is  not  supj^rt- 
ed  by  the  decisions  in  Faber  ▼.  Muir,  27 
Tex.  Civ.  App.  27,  64  8.  W.  940,  AssodatiOD 
V.  Perkhas,  80  Tex.  62,  67,  16  8.  W.  633,  and 
Smith  V.  Huckaby,  4  Tex.  Civ.  App.  80,  23 
8.  W.  397.  Those  declsons  are  to  the  effect 
that  a  party  In  possession  of  land,  under 
an  executory  contract  to  purchase  the  same, 
but  who  does  not  comply  with  his  contract, 
fails  to  pay  the  purchase  money,  and  in  con- 
sequence thereof  never  receives  a  convey- 
ance of  the  land,  is  not  the  owner  of  same, 
and  therefore  cannot  Incumber  It  with  a  me- 
chanic's or  materialman's  lien.  Such  we 
understand  to  be  the  law.  But  in  the  instant 
case  Terry  did  not  breach  his  contract  with 
the  land  company.  On  the  contrary,  he 
fully  complied  with  the  same,  and  received 
through  Norman  what  was  intended  by  said 
company  to  be  a  deed  to  the  lots  which  he 
had  contracted  to  purchase. 

5.  We  refer  to  the  following  cases  illus- 
trative of  how  the  courts  have'  construed 
this  statute :  A  party  in  possession  of  land 
under  a  verbal  contract,  specific  performance 
of  which  could  be  enforced,  is  the  sole  own- 
er of  the  land.  Queen  Ins.  Co.  v.  May,  36 
8.  W.  831.  Where  a  mortgagee  permits  the 
insurance  on  a  burned  building  to  be  used 
in  erecting  another  building  on  the  land,  the 
materialman's  Hen  Is  superior  to  the  mort- 
gage lien.  Building  Association  v.  Clark, 
supra.  Where  the  party  for  whom  the  work 
was  done  was  not  the  owner  at  the  time  he 
contracted  for  same,  he  is  the  owner,  within 
the  meaning  of  the  statute,  If  he  afterwards 
becomes  such  owner.  Schultze  v.  Brewing 
Co.,  2  Tex.  Civ.  App.  236,  21  S.  W.  168.  Ttf 
the  same  effect  is  th^  decision  of  the  Su- 
preme Court  of  Kentucky  under  a  similar 
statute.  See  Creamery  v.  Mfg.  Co.,  45  8.  W. 
896. 

[1,10]  6.  It  is  contended  on  the  part  of 
appellee  that  Terry  never  at  any  time  became 
the  owner  of  the  lots,  for  the  reason  that 
the  alleged  deed  from  the  land  company  to 
Norman,  under  which  Terry  claimed  the  lot% 
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was  not  ezecnted  under  tbe  seal  of  the  land 
company,  and  therefore  never  took  effect  as 
a  conveyance  of  said  lots.  Shropshire  v.  Beh- 
rens,  77  Tex.  276,  13  S.  W.  1043.  But, 
though  this  be  true.  It  was  evidence  of  a  con- 
tract to  convey  which  under  tbe  facts  of  this 
case  could  have  been  specifically  enforced. 
Miller  V.  Alexander,  8  Tex.  48.  It  Is  true 
that  our  statute  abolished  the  use  of  seals 
as  to  "any  contract,  bond  or  conveyance" 
(R.  S.  art  7092),  except  "such  as  are  made 
by  corporations."  But  this  does  not  mean 
that  all  contracts  made  by  corporations  not 
under  seal  are  void ;  if  so,  a  bill  of  lading  Is- 
sued by  a  railroad  company  would  be  void. 
It  means  that  the  use  of  seals,  where  they 
were  therefore  required,  was  abolished,  ex- 
cept as  to  corporations.  A  seal  was  there- 
tofore required  to  a  deed  to  land  (EngUsh 
V.  Helms,  4  Tex.  233),  but  not  to  a  contract 
to  convey  land  (Miller  v.  Alexander,  supra; 
Holman  v.  Crlswell,  13  Tex.  45;  Martin  v. 
Weyman,  26  Tex.  467). 

[11]  7.  Aside  from  what  has  been  said  in 
the  preceding  paragraph,  we  do  not  think 
that  appellee  should  be  beard  to  question 
the  sufficiency  of  the  deed  from  the  land  com- 
pany on  the  technical  ground  that  it  did  not 
have  the  impress  of  the  corporation's  seaL 
This  was  not  a  suit  of  trespass  to  try  title, 
wherein  the  plaintiff  Is  required  to  recover 
upon  the  strength  of  his  own  title,  but  a 
suit  to  adjust  the  equities  between  the  par- 
ties. Had  the  land  company  placed  the  im- 
provements upon  tbe  land  under  the  same 
circumstances  that  Terry  placed  them  there, 
it  is  certain  that  appellant  could  enforce  Its 
lien  against  appellee.  The  land  company  Is 
not  objecting  to  the  enforcement  of  appel- 
lant's lien,  nor  seeking  to  repudiate  Its  deed; 
why  should  appellee  be  permitted  to  do  so? 
If  appellant's  lien  inipalred  the  value  of  the 
lien  that  was  purchased  by  appellee,  there 
would  be  some  reason  for  his  objection,  but  It 
does  not  do  so. 

[12-16]  8.  For  another  reason  we  think  it 
should  be  held  that  Terry  was  the  owner  of 
the  land.  The  conveyance  of  a  one-half  un- 
divided interest  to  tbe  South  Heights  Land 
Company  was  made  before  the  charter  to 
that  company  was  issued.  A  deed  will  not 
pass  title  to  a  grantee  not  in  existence. 
Prior  to  the  issuance  of  the  charter  those 
who  had  subscribed  for  the  stock  of  the  cor- 
poration were  a  voluntary  association,  and 
the  deed  vested  title  to  them  individually. 
It  is  true  in  such  case  they  would  hold  as 
trustees  for  the  corporation  subsequently 
formed,  and  might  be  compelled  to  convey 
the  land  to  the  corporation,  or  they  might 
be  estopped  to  deny  the  title  of  the  corpora- 
tion if  they  stood  by  and  saw  it  deal  with 
the  land  as  its  own,  but,  nevertheless,  the 
deed  In  this  case  conveyed  the  legal  title  to 
those  who  afterwards  became  stockholders 
in  the  cori)oratlon,  and  not  to  the  corporation 
itself.    Terry  was  one  of  these  parties.    A 


tenant  in  common  is  the  owner  of  the  land 
as  against  every  one  except  his  co-owners. 

We  hold  under  the  facts  of  this  case  that 
Terry  was  the  owner  of  the  lots  within  the 
meaning  of  the  statute  with  reference  to  the 
materialman's  Men,  for  which  reason  appel- 
lant acquired  a  lien  on  the  improvements 
superior  to  appellee's  lien;  that  by  the  pur- 
chase of  said  improvements  under  its  Judg- 
ment against  Terry  foreclosing  said  lien,  ap- 
pellant became  the  owner  of  said  improve- 
ments and  is  entitled  to  the  possession  of 
same,  and  to  a  reasonable  time  in  which  to 
remove  them  from  said  lots.  For  which  rea- 
son tbe  Judgment  of  the  trial  court  is  re- 
versed and  here  rendered  for  api)eUant  in 
accordance  with  this  opinion. 

Reversed  and  rendered. 


BELLE  SPRINGS  CREAMERY  CO.  v.  MAR- 
SHALL et  al. 
(Court  of  Civil  Appeals  of  Texas.     Dallas. 
March  28,  1914.) 

ComtTS  (I  160*)— County  Oottbt— Jubibdio- 

TioN— Amount  in  Contbovkbst. 

Where  plaintiff  sued  defendant  in  the  coun- 
ty court  on  five  notes,  aggregatins  $942.75,  with 
10  per  cent  interest  and  attorney  s  fees,  praying 
judgment  for  the  amount  of  the  notes  and  fees, 
the  amount  in  controversy  exceeded  the  jurisdic- 
tion of  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  413-425,  428-436,  443,  456,  458,  466; 
Dec.  Dig.  i  169.'] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehurst,  Judge. 

Action  by  the  Belle  Springs  Creamery 
Company  against  A.  F.  Marshall  and  others. 
From  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.    Reversed  and  dismissed. 

George  Sergeant  and  Meador  &  Davis,  all 
of  Dallas,  for  appellant  Ross  M.  Scott  and 
Greenwood,  Walker  ■Sc  WlUlamson,  all  of 
Dallas,  for  appellees. 

RAINET,  C.  J.  This  suit  was  instituted 
in  the  county  court  of  Dallas  county  at 
law  by  appellant  to  recover  against  appellees 
on  five  promissory  notes,  aggregating  in 
amount  $942.76,  with  lO  per  cent  interest 
and  10  per  cent  attorney's  fees.  Defendants 
answered  by  general  denial  and  specially 
that  appellant  was  a  foreign  corporation,  and 
had  no  permit  to  do  business  in  this  state, 
and  that  the  contract  between  the  parties 
was  In  derogation  of  the  anti-trust  statutes 
of  this  state.  A  trial  resulted  in  a  Judg- 
ment for  appellees,  from  which  appellant 
prosecutes  an  appeal. 

The  record  shows  that  the  county  court  of 
Dallas  county  at  law  had  no  Jurisdiction  of 
the  amount  involved  in  this  case.  The  notes 
sued  on  amount  in  the  aggregate  to  $942.75, 
and  10  per  cent,  additional  for  attorney's 
fees  makes  the  amount  sued  for,  exclusive 
of    Interest,    $1,037.02.    Judgment    for    the 
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amounts  of  the  notes  and  attorney's  fees 
were  prayed  for,  wblch,  together,  exceed  the 
Jurisdiction  of  the  county  court.  Moore  ▼. 
Foy  (App.)  15  S.  W.  199. 

As  said  court  had  no  jurisdiction  of  tills 
cause,  the  Judgment  will  be  reversed,  and 
the  cause  dismissed. 


TEXAS,  G.  &  N.  RY.  CO.  et  aL  v.  BERLIN. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  12,  1014.    Rehearing  Denied 

AprU  2,  1914.) 

1.  Appkai.  and  Ebbob  (f  664*)— Recobd— 
Bill  or  Exceptions— Quaufioation  bt 
Judge. 

Qualifying  statements,  appended  to  bills  of 
exceptions  by  the  court  when  approving  the 
same,  are  controlling  as  to  the  facts  stated 
therein. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  2866-28i59;    Dec.  Dig.  { 

ee4.»] 

2.  Venue  ({  32*)— Residence  or  Pasties— 
Waives  or  Objection. 

A  plea  of  privilege  to  be  sued  in  the  coun- 
ty of  the  defendant's  residence  is  a  preliminary 
plea,  which  is  waived  if  not  fully  presented  be- 
fore announcement  of  ready  for  trial,  and  ev- 
idence offered  on  the  trial  could  not  be  relied 
on  in  support  of  such  a  plea. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {{  47-50 ;    Dec.  Dig.  {  32.*] 

3.  Appeal  and  Ebbob  (i  743*)- Recobd— 
Questions  Psebented  fob  Review— Adkib- 
siON  of  Evidence. 

An  assignment  of  error  in  admitting  cer- 
tain testimony  will  be  overruled  where,  tnough 
there  is  no  reference  to  the  part  of  the  state- 
ment of  facts  where  such  testimony  appears  as 
required  by  the  rules  of  the  court,  the  court, 
after  careful  inspection  of  the  statentent  of 
facts,  fails  to  find  any  such  teatimiKiy. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2999,  3011;  Dec.  Dig.  i 
748.*! 

4.  Evidence  ((  177*)— Best  and  Secohdast 
Evidence— Fbimabt  Evidence  Beyond  Ju- 
BiSDicnoN. 

Testimony  as  to  the  contents  of  certain  let- 
ters and  telegrams  was  admissible,  where  they 
were  shown  to  be  without  the  jurisdiction  of 
the  court. 

[Eid.  Note.— For  oUter  cases,  see  Evidence, 
Cent  Dig.  f|  657,  670-679;   Dec  Dig.  |  177.*] 

6.  Appeal  and  Ebbob  (S  1060*)— Review— 
Habulebs  EBBOBr-ADiassiON  or  Evidence. 
Though  evidence  of  similar  acts  having  no 
connection  with  the  controversy  is  generally 
inadmissible,  its  admission  rests  largely  in  the 
court's  discretion,  so  that  it  is  not  ground  for 
reversal  unless  it  is  clear  that  it  influenced  the 
verdict;  and  error,  if  any,  in  admitting  such 
evidence  was  not  reversible  where  there  was  oth- 
er positive  evidence  of  the  fact  to  be  estab- 
lished. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  If  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  <  1050.*] 

6.  CoBPOBATlONS  (Si  215,  264,  256*)- Stock- 
HOLDEBS— Liability  fob  Cobpobatb  Debts 
—Statute. 

Rev.  St  1911,  art.  6458,  providing  that  the 
stockholders  of  any  railroad  shall  be  liable  to 
its  creditors  to  the  extent  of  the  amount  un- 
paid on  their  stock,  makes  the  stockholders  sure- 
ties to  that  extent,  and  it  is  unnecessary  to 
prove  insolvency   of  the   corporation,   but   the 


judgment  should  direct  ezecation  against  the 
corporation,  and,  if  not  satisfied,  then  against 
the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  (l  82&-a28,  845-^48.  852,  854,  870, 
892,  1036-1048;   Dec.  Dig.  U  215,  254,  256.*] 

Appeal  from  Midland  County  Court ;  J.  H. 
Knowles,  Judge. 

Action  by  W.  B.  Berlin  against  the  Texas, 
OnU  &  Northern  Railway  Company  and  oth- 
ers, wherein  J.  B.  Rea  intervened  as  plaln- 
titr.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.    Reformed  and  affirmed. 

A.  S.  Rollins,  of  AmariUo,  for  appellants. 
Chas.  Glbbs,  J.  M.  Caldwell,  and  Earl  Ander- 
son, all  of  Midland,  and  S.  P.  Weisiger,  of 
El  Paso,  for  appellee. 

HARPER,  C.  J.  W.  E.  Berlin  filed  this 
suit  In  the  county  court  of  Midland  county, 
Tex.,  against  the  Texas,  Gulf  &  Northern 
Railway  Company,  J.  A.  Underwood,  and  W. 
N.  Sadler,  to  recover  the  sum  of  $219.65,  al- 
leged to  be  due  him  by  the  said  railway  com- 
pany for  wages,  alleging  that  work  was  per- 
formed at  instance  and  request  of  G.  A. 
Ryan,  its  duly  authorized  agent,  and  further 
alleging  that  the  said  railway  company  so  in- 
debted to  him  was  insolvent,  and  that  appel- 
lants Underwood  and  Sadler  were  subscrib- 
ers to  the  capital  stock  of  the  said  company, 
and  that  they  had  paid  in  only  6  per  cent 
of  the  amount  subscribed,  and  asked  Judg- 
ment against  said  Underwood  and  Sadler 
for  the  amount  of  their  unpaid  subscription. 
J.  B.  Rea  by  permission  from  the  court  was 
I)ermltted  to  intervene  as  plaintiff  (as  ap- 
pears from  the  face  of  the  Judgment,  but  no 
pleadings  in  his  behalf  appears  in  the  rec- 
ord). The  defendant  railway  company  -filed 
plea  of  privilege  to  be  sued  in  the  county  of 
its  residence,  general  demurrers,  general  de- 
nial, and  pleaded  specially,  denying  the  agen- 
cy of  O.  A.  Ryan,  alleging  that  said  Ryan 
was  not  authorized  to  make  debts  on  its  ac- 
count, and.  if  debts  were  created,  they  were 
and  are  debts  of  the  said  Ryan  individually, 
and  that  it  had  not  authorized  or  ratified 
any  debts  made  by  him.  Upon  trial  before 
the  court  without  a  Jury  Judgment  was  ren- 
dered for  plaintiff,  from  which  this  appeal  la 
perfected. 

[1,2]  The  first  and  second  assignmehts 
in  brief  of  railway  company  charge  that  the 
court  erred  in  overruling  its  plea  of  privilege 
to  be  sued  In  the  county  of  its  residence.  The 
plea  of  privilege  was  properly  verified,  and 
bill  of  exception  taken  to  the  action  of  the 
court  in  overruling  the  plea,  but  the  court 
qualifies  the  order  approving  the  bill  by  the 
statement:  "The  foregoing  bill  is  approved, 
with  the  qualification  that  no  evidence  was 
offered  in  support  of  said  plea  of  privilege." 
There  is  nothing  in  the  record  to  show  that 
evidence  was  offered  in  relation  to  this  plea, 
except  in  the  general  statement  of  facts,  ap- 
proved by  the  court;    witness  W.  N.  Sadler 
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testified  "that  he  had  never  Uved  in  Midland 
connty,  Tex.,  bnt  liycd  In  Potter  county, 
Tex.;  that  defendant  J.  F.  Underwood  baa 
never  lived  in  Midland  county,  Tex.,  bnt  lives 
in  Fannin  county,  Tex.,  and  the  defendant 
railway  company  has  no  office  in  Midland 
county,  no  Une  of  railway  in  Midland  coun- 
ty, and  no  agent  in  aald  county." 

The  effect  of  the  qualification  of  the  Judge 
upon  the  bill  of  exceptlonB  is  that  when  the 
plea  of  privilege  was  presented  for  considera- 
tion by  the  court,  wlilch  should  be  prior  to 
trial  on  tlie  merits,  no  evidence  was  offered 
in  support  of  it.  The  question  then  arises, 
Can  the  defendant  rely  upon  the  evidence  of 
witnesses  adduced  during  the  trial  on  the 
merits  to  support  his  plea  of  privilege?  This 
being  a  preliminary  plea,  and  not  being  pre- 
sented fully  before  announcement  of  ready 
for  trial,  wUl  be  considered  waived.  Kamer 
V.  Robs,  43  Tex.  av.  App.  542,  95  S.  W.  48. 

[3]  The  third  asedgnment  charges  "that  the 
trial  court  erred  In  permitting  Geo.  A.  Ryan 
to  testify,  over  the  objection  of  defendant, 
that  he  was  authorized  to  make  all  contracts 
for  the  employment  of  labor  and  the  pur- 
chase of  supplies,  and  have  same  Cttarged  to 
the  defendant  railway  company."  There  is 
no  reference  to  the  part  of  statement  of  facts 
where  such  testimony  appears,  and  for  that 
reason  the  assignment  is  not  in  conformity 
with  the  rules  of  this  court,  but  upon  careful 
inspection  of  the  statement  of  facts,  we  find 
no  such  testimony  as  complained  of  in  the 
bill  of  exceptions.  The  assignment  is  there- 
fore overruled. 

[4]  The  fourth  assignment,  in  permitting 
Geo.  A.  Ryan  to  testify  as  shown  in  the  fol- 
lowing bill  of  exceptions:  "•  •  ♦  The 
following  question  was  asked:  How  did  yon 
receive  your  authority  to  act  as  agent  for 
the  defendant  railway  company?  To  which 
question  the  witness  answered  that  he  re- 
ceived such  authority  in  talk  and  through 
letters  «nd  telegrams,  to  which  answers  the 
defendants  objected,  because  the  letters  and 
telegrams  were  the  best  evidence  of  their 
contents,  and,  unless  they  were  shown  to  be 
written  under  the  proper  authority,  they 
would  not  be  binding  upon  defendant"  The 
court  approved  the  bill  of  exceptions,  with 
the  following  qualifications:  "The  witness 
was  a  nonresident  of  Midland  county.  He 
had  testified  that  the  letters  and  telegrams 
were  without  the  Jurisdiction  of  this  court; 
and,  since  there  is  no  provision  of  law  au- 
thorizing plaintiff  to  compel  the  production 
of  said  letters  and  telegrams,  I  considered 
that  secondary  evidence  was  admissible." 
Also  the  witness  has  testified  that  said  let- 
ters and  telegrams  were  written  and  sent  by 
W.  N.  Sadler,  vice  president  and  general 
manager  of  the  defendant  railway  company. 
The  statem'ent  appended  to  the  bill  by  the 
trial  judge  and  the  statement  of  facts  show 
conclusively  that  one  of  the  two  of  the  rea- 
sons given  for  objecting  to  the  testimony 


complained  of  is  not  supiwrted  by  the  facts 
(Slaven  v.  Wheeler,  58  Tex.  27),  and  where 
letters  and  telegrams  are  beyond  the  Jurisdic- 
tion or  process  of  the  trial  court,  it  is  no  er- 
ror to  admit  secondary  evidence  of  their  con- 
tents (Missouri  &  P.  Ry.  Co.  v.  German,  84 
Tex.  141,  19  S.  W.  461;  Sayles  v.  Bradley,  92 
Tex.  406,  49  S.  W.  209). 

[5]  The  fifth  and  sixth  assignments  charge 
that  the  court  erred  In  permitting  the  witness 
Ryan  to  testify,  over  objections  of  the  de- 
fendants, that  similar  accounts  to  the  one 
sued  on  were  sent  by  him  to  the  defendant 
railway  company,  and  were  paid  by  it  with- 
out objection.  The  general  rule  is  that  evi- 
dence of  other  similar  acts  of  a  party,  or  of 
those  who  are  mere  strangei^  to  the  contro- 
versy. Independent  of  and  having  no  connec- 
tion with  the  act  or  event  in  controversy,  is 
regarded  as  inadmissible,  but  the  act  of  ad- 
mitting or  rejecting  such  testimony  is.  In  the 
main,  considered  a  matter  of  discretion  upon 
the  trial  court,  so  unless  it  was  clear,  upon 
the  whole  record,  that  the  admission  of  the 
testimony  probably  Influenced  the  verdict 
against  the  party  objecting,  it  would  not  be 
ground  for  reversing  a  cause.  And  In  this 
case  there  is  positive  evidence  that  the  wit- 
ness had  express  authority  to  make  the  debts 
sued  on,  and  to  bind  the  railway  company 
therefore,  so  it  is  not  likely,  If  error  to  admit 
the  testimony,  that  it  affected  the  rendition 
of  the  verdict  Since  the  seventh  assignmenC 
charges  that  there  was  no  evidence  of  au- 
thority in  Ryan  to  contract  debts  chargeable 
to  the  appellant,  it  is  disposed  of  by  the 
observations  next  above. 

[6]  The  second  and  ninth  assignment  of  ap- 
pellants Underwood  'and  Sadler  complain 
that  there  is  no  allegation  and  no  evidence  of 
Insolvency  of  the  defendant  railway  corpora- 
tion, but  that  the  testimony  showed  that  it 
bad  assets.  Article  6458,  Rev.  Civ.  Stat  1911, 
provides:  "Kach  stockholder  of  any  railroad 
corporation  shall  be  held  individually  liable 
to  the  creditors  of  such  corporation  to  at> 
amount  not  exceeding  the  amount  unpaid  on 
the  stock  held  by  him,  for  any  and  all  debts 
and  liabilities  of  such  corporation  until  the 
whole  amount  of  the  capital  stock  of  such 
corx>oratlon  so  held  by  him  shall  have  been 
paid."  The  effect  of  this  statute  Is  to  make 
the  stockholders  sureties  on  the  pbllgations 
of  the  railway  company  to  the  extent  of  the 
amount  unpaid  on  the  stock  held  by  them, 
and  It  would  not  be  necessary  to  prove  that 
the  corporation  is  Insolvent;  but  when  Judg- 
ment is  recovered  against  the  corporation, 
and  the  evidence  adduced  upon  the  trial 
shows  that  the  parties  sued  are  stockhold- 
ers, and  that  a  sufficient  amount  remained 
unpaid  on  the  stock  so  held  to  meet  the  debt 
sued  for,  as  in  this  case,  the  Judgment  of 
the  trial  court  should  direct  execution  to 
Issue,  first,  against  the  corporation,  and,  U 
not  satisfied,  then  against  the  stockholders, 
to  the  extent  of  any  unpaid  portion  of  stock. 
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Under  article  1626,  Rev.  av.  Stat:  1911,  the 
Judgment  of  the  trial  court  Is  so  reformed; 
and  it  Is  80  ordered. 
Reformed  and  affirmed. 


OARSBr  T.  HAWKINS. 

(Ooort  of  CiTil  Appeals  of  Texas.    Dallas,    Jane 

3,  1911.    Rehearing  Denied  April  4, 

1914.) 

1.  HioHWATs  (I  184*)— Animals  Fbighten- 

XD    BY     AmOtfOBILXS— CORTBIBtTTOBT    NEO- 
UGKNOB— SUFFIOIENOT   OF    EVIDENCE. 

Evidence,  in  an  action  for  the  death  of  one 
mule  and  injury  to  another  from  a  runaway 
caused  by  fright  at  an  automobile  negligently 
operated  by  defendant  along  the  public  high- 
way, held  insufficient  to  show  that  plaintifTs 
son,  who  was  in  charge  of  the  mules,  was  guilty 
of  contributory  negligence,  barring  recovery. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  fi  471-474;    Dec.  Dig.  f  184.»] 

2.  HiQHVATs  (I  181*)— Animals   FniaHTER- 

BD    AT    AUTOMOBILE— NKauaKNCI>—IiL4BIL- 
ITT. 

Where  a  person  operating  an  automobile 
along  a  public  highway,  after  seeing  that  a 
team  of  mules  indicate  fright  and  are  liable  to 
run  away,  increases  the  speed  of  the  car,  and 
thereby  causes  a  noise  which  is  calculated  to 
and  does  frighten  the  mules,  he  is  liable  for  the 
resulting  damagea 

["Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  469 ;   Dec.  Dig.  f  181.*] 

8.  HiOHWATs  (I  181*)— Animals  Fbiohtened 
BT  AtTTovoBiLE—NBOLiQBNCK— Anticipat- 
ed Injubt— Defense. 

Where  the  operator  of  an  automobile,  at 
the  time  he  negligently  frightened  a  team  of 
mules,  causing  them  to  run  against  a  tree, 
whereby  one  was  killed  and  the  other  injured, 
must  have  known  that  some  injury  would  result 
to  them,  he  could  not  avoid  liability  on  the 
ground  that  the  particulfir  injury  could  not  have 
been  anticipated. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  469 ;   Dec.  Dig.  {  181.*] 

Bookhout,  J.,  dlssentingi 

Appeal  froin  Hunt  County  Court;  J.  W. 
Manning,  Judge. 

Action  by  J.  A.  Hawkins  against  John  M. 
Carsey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

See,  also,  163  S.  W.  586. 

Looney,  Clark  &  Leddy,.  of  Greenville,  for 
appellant.  Evans  &  Carpenter,  of  Greenville, 
for  appellee. 

RAINE^r,  C.  J.  The  appellee  brought  this 
suit  against  appellant  to  recover  damages 
on  account  of  the  death  of  one  mule  and  In- 
Jury  to  another,  which  resulted  from  the 
running  away  of  said  mules,  and  which 
runaway  was  caused  from  fright  at  an  auto- 
mobile, which  was  negligently '  operated  by 
appellant  along  a  public  highway.  Defend- 
ant pleaded  a  general  denial,  and  upon  a 
trial  before  the  court,  without  a  Jury,  Judg- 
ment was  rendered  for  plaintiff,  and  the  de- 
fendant appeals. 

[1]  The  evidence  shows  that  appellant, 
with  his  wife,  was  traveling  in  an  automobile 


along  a  pnbUc  road,  rnnnlng  north.  This 
road  Intersects  a  public  road  numing  east 
and  west,  where  appellant  continued  bis 
Journey  westward.  There  was  a  culvert  at 
said  Intersection,  and  as  appellant  approach- 
ed It  he  slowed  up,  and  after  crossing  It  he 
increased  the  speed  of  the  machine,  which 
made  a  noise  not  unusual  when  starting  up 
speed,  but  which  some  of  the  witnesses  des- 
ignated a  "terrbile  noise."  Near  the  inter- 
section of  these  roads  Henry  Hawkins,  17 
years  of  age,  a  son  of  appellee,  had  been 
working  a  pair  of  mules,  hitched  to  a  grader, 
a  short  distance  west  of  said  intersection, 
had  unhitched  them  from  the  grader,  and 
had  driven  them  to  one  side  of  the  road, 
and  they  were  about  30  feet  from  the  road 
when  the  automobile  passed  them.  When  the 
machine  crossed  the  culvert  the  mules  were  in 
full  view  of  appellant;  the  mules  began  to 
indicate  fright  and  to  cut  up,  which  was 
seen  by  appellant  He  Increased  the  speed 
of  his  machine  making  the  "terrible  noise," 
causing  the  mules  to  break  loose  from  the 
boy.  They  ran  one  on  either  &ide  of  the  tree, 
and,  the  harness  being  too  strong  to  break, 
one  of  the  mules'  neck  was  broken,  and  the 
other  badly  injured.  The  appellant  had  plac- 
ed some  dogwood  branches  with  blooms  on 
them  in  his  auto,  which  extended  a  short 
distance  above  the  auto.  Toung  Biawkins 
testified  in  reference  to  the  cause  of  the 
mules  running  away  as  follows:  "Well,  the 
noise,  the  size  of  the  thing,  and  all;  of 
course  they  could  see  them  things,  and  the 
rattling,  I  guess."  Also:  "Well.  I  didn't 
think  about  the  mules  getting  scared.  1 
would  have  drove  them  away  if  I  had 
thought  about  them  getting  scared.  I  had 
time  to  get  back  out  of  the  way.  Could 
have  got  back  out  of  the  way,"  behind  the 
Bchoolhouse,  which  was  66  feet  away,  but 
thought  be  had  them  under  control.  There 
was  testimony  that  the  auto  was  seen  coming 
about  200  yards  away,  and  that  Haw^ns  bad 
to  hurry  to  get  out  of  the  way  of  the  auto. 
[2]  Appellant  contends  that  the  evidence  is 
insufficient,  in  that  it  shows  there  was  no 
negligence  on  the  part  of  appellant ;  that  ap- 
pellee was  guilty  of  contributory  negligence, 
and  that  the  injury  could  not  have  been  an- 
ticipated by  appellant  It  was  lawful  for  the 
appellant  to  operate  his  machine  along  the 
public  highway.  It  was  also  lawful  for 
young  Hawkins  to  have  the  mules  where  he 
did,  and  it  was  the  duty  of  both  to  use  care 
the  api>ellant  not  to  scare  the  mules  and 
cause  them  to  run  away,  and  young  Haw- 
kins to  control  his  team  and  prevent  them,  If 
possible,  from  running  away.  The  evidence, 
we  think,  justified  the  court  in  holding  the 
appellant  guilty  of  negligence  in  increasing 
the  speed  of  the  machine  and  allowing  It  to 
make  the  noise  it  did,  which  frightened  the 
mules  and  caused  them  to  run  away.  He 
saw  that  the  mules  indicated  fright  and  were 
liable  to  run,  and  the  court  was  warranted  in 


*For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Via.  Ker-No.  Series  *  Rep'r  Indezas 
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holding  that  Increasing  the  speed  and  making 
the  -noise  was  an  act  of  negligence  which 
should  not  have  been  committed.  The  evi- 
dence shows  no  necessity  for  Increasing  the 
speed  at  that  i>olnt  which  caused  the  noise, 
as  the  machine  with  the  accompanying  noise, 
was  calculated  to  frighten  the  mules.  It 
was  his  duty  to  desist  from  moving  forward, 
to  prevent  frightening  the  mules,  If  necessa- 
ry, at  least  for  a  sufficient  time  for  the  mules 
to  have  been  moved  to  a  safe  distance. 

We  think  the  rule  applicable  here  that  ap- 
plies to  the  operation  of  railway  engines.  It 
is  held  in  railway  cases  that  the  company 
will  be  held  liable  for  injuries  if  the  serv- 
ants, by  ringing  the  bell,  blowing  the  whistle, 
or  causing  steam  to  escape,  causes  a  team 
to  run  away  if  at  the  time  such  noise  was 
made  the  employes  knew,  or  have  "reason  to 
believe  that  It  would  probably  frighten  said 
team,  and  that  Injury  might  result"  there- 
from. Railway  Co.  v.  Spence,  32  S.  W.  329; 
Railway  Co.  v.  Box,  81  Tex.  670,  17  S.  W. 
375;  Railway  Co.  v.  Carson,  66  Tex.  345,  1 
8.  W.  107;  Railway  Co.  v,  Hamilton,  66  S. 
W.  TOT. 

[3]  We  do  not  think  the  position  that 
app^ant  conid  not  anticipate  the  Injury  is 
well  taken.  It  cannot  be  said  that  no  in- 
jury could  be  anticipated  from  the  mules 
mnnlng  away.  They  were  yoked  together 
by  double  harness,  with  some  timber  not  far 
distant,  and  it  was  probable  some  Injury 
would  result  to  them  by  becoming  frightened 
and  running  away.  The  rule  in  such  cases  is 
not  that  the  particular  injury  could  be  antici- 
pated, but  that  some  injury  might  be  an- 
ticipated under  such  circumstances. 

The  trial  court  having  held  that  there  was 
no  contributory  negligence  on  the  part  of 
young  Hawkins,  we  are  not  inclined  to  hold 
differently,  as  the  evidence  does  not  show  the 
appellee  guilty  of  negligence. 

The  Judgment  is  afiBrmed. 

BOOKHODT,  J.  (dissenting).  I  regret  that 
I  am  unable  to  concur  with  my  brethren  in 
the  conclusions  reached  by  them  in  this  case. 
While  the  amount  involved  is  small,  owing 
to  the  Importance  of  the  questions  raised  by 
the  appeal,' I  deem  it  proper  to  state  my 
views  thereon. 

The  evidence  is  insufficient  to  sustain  a 
finding  that  the  aatomoblle  was  equipped  In 
a  manner  reasonably  calculated  to  unneces- 
sarily frighten  animals  along  and  upon  the 
highway,  as  alleged  in  the  petition ;  and  the 
evidence  shows  that  the  mules  were  not  on 
or  along  the  highway  at  the  time  they  took 
fright  and  ran  away.  L.  S.  Green,  a  witness 
for  plaindfl,  testified:  "The  automobile  look- 
ed like  It  had  some  dogwood  bushes  or  some- 
thing of  that  sort  on  it;  they  were  sticking 
op,  well,  hanging  over,  aronnd  mostly,  and 
I  believe  it  was  dogwood  blooms  that  he  had 
in  there,  some  kind  of  decoration  on  it,  and 
as  the  automobile  turned  around  the  corner 
166  S.W.-6 


there  these  branches  were  flopping  up  and 
down  like."  Henry  Hawkins  for  plaintiff, 
testified :  "It  had  some  branches  on  it;  I 
don't  know  about  how  many  branches  It  had ; 
as  well  as  I  remember  there  was  just  one  on 
each  side,  looked  like  several  little  bushes 
on  each  branch;  they  had  some  blooms,  and 
they  were  standing  up  straight"  Will  Hed- 
rlck  testified:  "There  were  a  lot  of  branches 
in  the  automobile  •  *  •  just  in  between 
the  seats."  Appellant  Carsey  testified:  "We 
had  nothing  in  the  car  except  som«  flowers, 
a  dogwood  branch  or  limb,  with  some  blooms 
on  it,  the  limb  was  possibly  as  long  a/)  this 
desk  here,  and  approximately  as  wide  as  this 
desk  [Indicating  desk  In  courtroom] ;  the  llrab 
was  laying  up  across  this  way  [indicating], 
across  the  back  seat  and  then  extended  down 
under  the  footboard  of  the  car,  and  the  limb 
was  not  sticking  above  the  top  of  the  car 
over  6  Inches;  it  was  a  dogwood  limb,  with 
some  branches  on  it  and  blooms  on  It"  Mrs. 
Carsey  testified:  "There  was  Mr.  Carsey 
and  myself  In  the  car,  and  we  had  some  dog- 
wood branches  in  the  car;  they  were  In  bloom 
and  extended  from  one  seat  back  to  the  other, 
from  the  front  seat  to  the  back  seat ;  one  end 
of  the  branches  was  placed  on  the  front  seat 
and  the  other  went  as  far  back  as  the  back 
seat,  they  went  back  to  the  top  part  of  the 
car  and  extended  over  the  top  a  }lttle  there ; 
I  don't  know  Just  how  large  they  were;  it 
was  a  limb  cUt  off  of  a  tree,  and  we  were 
taking  it  home  for  the  children,  one  of  the 
UtOe  girls." 

There  Is  no  evidence  In  the  record  that  the 
dogwood  branches  in  the  car  frightened  the 
mules.  The  majority  opinion  states  "that 
when  the  machine  crossed  the  culvert  the 
mules  were  in  full  view  of  appellant  the 
mules  began  to  indicate  fright  and  to  cut  up, 
which  was  seen  by  appellant."  This  finding 
does  not  show  that  at  that  time  the  mules 
were  in  peril.  The  mules  were  not  at  that 
time  on  the  highway.  Henry  Hawkins,  who 
had  charge  of  the  mules,  testified:  "I  had 
them  driven  out  of  the  road  about  10  min- 
utes, I  suppose  when  the  automobile  came 
along;  I  could  not  say  just  exactly  how  long 
I  stood  there;  after  I  drove  them  out  of  the 
road  I  stood  there  and  tried  to  hold  them, 
when  I  got  them  out  of  the  road  just  stopped 
them  there;  the  team  was  headed  down  the 
road.  The  automobile  was  coming  down  -the 
road,  I  guess,  200  yards;  It  was  about  200 
yards,  or  maybe  further,  from  the  corner 
coming  up  the  road  when  I  got  the  mules 
turned  around,  and  from  that  time  until  the 
automobile  got  there,  I  Just  stood  there  and 
held  the  mules."  He  had  ample  itlme  to  take 
the  mules  out  of  the  way,  and  in  a  safe  place, 
had  he  desired  to  do  so.  His  father,  the 
plaintiff,  himself,  saw  where  he  had  the  mules 
while  the  automobile  was  coming,  and 
"thought  they  were  out  of  danger."  When 
the  car  passed  over  the  culvert  the  mules 
were  beginning  to  shy,  the  witness  Green 
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says,  but  the  boy  "had  them  under  control." 
Carsey  swears  that  the  young  fellow  was  ap- 
parently trying  to  drive  the  mules  towards 
the  car,  and  "seemed  to  have  them  under 
control."  No  signal  was  given  for  the  car 
to  stop,  slow  up,  or  otherwise.  Had  it  been 
given,  the  car  could  have  been  stopped  In  two 
or  three  feet.  The  car  made  no  noise  not 
ordinarily  incident  to  the  operation  of  such  a 
vehicle  under  the  circumstances.  It  was 
neither  alleged  nor  proved  that  the  automo- 
bile was  running  at  an  unlawful  or  excessive 
rate  of  speed.  After  having  slowed  up  In 
passing  over  the  culvert,  it  began  to  run 
faster,  and  made  what  Is  termed  in  the  opin- 
ion, a  "terrible  noise."  The  evidence  shows 
that  ^e  noise  was  not  unusual,  or  any 
greater  than  Is  usually  made  after  the  car 
has  been  slowed  up  and  then  started  off 
again.  If  the*  rule  announced  in  the  opinion 
of  the  court  is  to  control  In  the  operation  of 
an  automobile,  then  when  the  person  operat- 
ing the  same  sees  one  ploughing  in  a  field, 
along  the  side  of  the  road,  and  his  animals 
are  "cutting  up"  or  showing  fright,  he  should 
stop  his  car,  even  though  not  requested  to  do 
so,  or  assume  the  risk  of  such  animals  break- 
ing loose  and  running  away  and  injuring 
themselves.  This  the  law  does  not  require. 
The  statute  recognizes  the  right  to  oi)erate 
automobiles  upon  the  highway.  Gen.  Laws. 
1907,  p.  193.  Section  6  of  the  act  provides 
that  "any  person  driving  or  operating  an  au- 
tomobile or  motor  vehicle  shall  at  the  re- 
quest, or  signal  by  putting  up  the  hand,  or 
by  other  visible  signal  from  a  person  riding 
or  driving  a  horse  or  horses  or  other  domes- 
tic animal,  cause  such  vehicle  or  machine  to 
come  to  a  standstill  as  quickly  as  possible 
and  to  remain  stationary  long  enough  to  al- 
low such  animal  to  pass."  I  am  of  the  opin- 
ion that  under  the  facts  no  actionable  negli- 
gence was  shown  on  the  part  of  appellant. 
Acts  1907,  p.  193;  Elchman  v.  Bnckhelt,  128 
Wis.  385,  107  N.  W.  325,  8  Ann.  Cas.  435. 

The  rule  that  in  the  operation  of  steam 
railway  cars,  where  the  engineer  sees  animals 
on  the  track,  or  about  to  be  driven  thereon, 
and  discovers  their  peril,  it  is  his  duty  to 
refrain  from  ringing  the  bell,  blowing  the 
whistle,  or  causing  steam  to  escape  if  he 
knows,  or  has  reason  to  believe,  that  It 
would  possibly  frighten  such  animals,  caus- 
ing injury  to  result  therefrom,  does  not 
apply.  There  is  no  discovered  peril  In  the 
case.  The  mules  were  not  in  the  road,  but 
from  30  to  119  feet  from  the  nearest  point 
the  car  would  pass.  They  were  unhitched 
from  anything,  and  in  charge  of  one  ap- 
parently competent,  who  had  chosen  the 
place  where  they  stood  as  a  safe  place  to 
await  the  passing  of  the  car.  He  had  seen 
the  car  pass  these  mules  going  south  a  few 
hours  before,  and  knew  their  dlspo.<iitlon  and 
was  familiar  vrith  the  noise  automobiles 
make.  His  father,  the  plaintiff,  and  the 
owner  of  the  mules,  "thought  they  were  In  a 


safe  place."  There  Is  a  large  open  scope  of 
prairie  around  the  schoolhouse,  and  these 
mules  were  away  from  the  road  and  on  the 
prairie  hitched  to  nothing,  and  being  held  by 
one  who  had  been  working  them  to  a  road 
grader.  Though  they  appeared  to  be  some- 
what frightened  as  the  automobile  approach- 
ed, the  boy  had  them  under  control.  No  effort 
was  made  to  drive  them  further  away.  No 
signal  was  given  to  atop  the  car,  and  the 
mules  did  not  whirl  and  run  until  the  auto- 
mobile got  about  opposite  them,  according 
to  plaintiff's  witness,  and,  according  to  de- 
fendant, not  until  after  it  had  passed.  Un- 
der these  facts,  can  it  be  assumed,  with  rea- 
son, that  the  driver  of  tlie  car  could  rea- 
sonably foresee  that,  to  continue  along  the 
public  highway,  where  he  had  the  lawful 
right  to  travel,  making  only  the  noise  ordi- 
narily incident  to  the  operation  of  the  bar: 
(1)  The  mules  would  run;  (2)  that  they 
would  break  away  and  get  loose  from  their 
driver,  who  gave  no  signal  to  stop  or  other- 
wise, and  appeared  to  have  them  under  con- 
trol; (3)  that  they  would  continue  to  run 
until  they  came  to  a  tree  several  hundred 
feet  away;  and  (4)  that  they  would  then  run 
on  each  side  of  It  and  one  of  them  get 
kUled?  I  think  not  As  said  by  Chief  Jus- 
tice Gaines  in  Bigham  Case,  90  Tex.  227,  3S 
S.  W.  164:  "Nothing  short  of  prophetic  ken 
could  have  anticipated"  such  a  result-  Can 
it  be  said  that  a  span  of  mules,  with  harness 
on,  but  hitched  to  nothing,  and  being  held 
by  their  driver  in  an  open  prairie,  field,  lot, 
or  pasture,  are  In  "peril"  merely  when 
frightened  at  a  lawful  vehicle  approaching 
in  a  lawful  manner?  Where  was  the  peril? 
They  were  gentle  mulea  They  had  seen  the 
car  a  few  hours  before.  They  were  out  of 
the  road  in  the  open  prairie.  Could  any 
reasonable  man  assume, -even  if  they  broke 
loose  and  ran,  that  they  would  run  away 
from  the  prairie  into  the  timber  and  astrad- 
dle of  a  tree  and  thereby  be  hurt?  And  this, 
too,  In  the  face  of  the  fact  that  their  cus- 
todian who  knew  their  disposition  gave  no- 
sign  of  danger  whatever,  but  awaited  the 
passing  of  the  car.  To  so  hold  Is  to  stretch 
the  doctrine  of  discovered  peril  far  beyondi 
the  breaking  point  and  defeat  the  very  pur- 
pose of  the  statute  requiring  a  car  to  stop 
when  a  signal  is  given.  In  my  opinion  the- 
appellant  could  not  have  anticipated  that  in 
starting  his  car  up  after  having  crossed  the 
culvert,  making  no  more  noise  than  a  car 
usually  makes  under  such  circumstances,  the 
appellee's  mules  would  break  loose  from  their 
driver,  run  away,  and  run  on  different  sides 
of  a  tree,  causing  the  death  of  one  and  injury 
to  the  other.  Railway  v.  Bigham,  90  Tex. 
227,  38  S.  W.  162;  Scale  v.  Railway,  65  Tex. 
274,  67  Am.  Rep.  602;  Brush  Elec.  Co.  v. 
Le  Fevre,  93  Tex.  607,  57  S.  W.  640,  49  L, 
R.  A.  771,  77  Am.  St.  Rep.  898;  Railway  t. 
Welch,  100  Tex.  121,  94  S.  W.  333 ;    Prokop. 
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▼.   Hallway,  34  Tex.  Civ.   App.  020,  79  S. 
W.  101. 

I  am  of  the  opinion  the  Judgment  should 
be  reversed,  and  Judgment  here  rendered  for 
appellant. 


HILL  &  JAHNS  V.  LOFTON. 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Feb.   7,   1814.     Rehearjug  Denied 

March  21.  1914.) 

1.  BviDENCK    (J    366*)— Dekd»-Copiks— Pwt- 

UUINABT   ESVIDENCE. 

Under  Sayles'  Ann,  Civ.  St.  1897,  art 
2312,  requiring  an  affidavit  en  a  predicate  to  the 
introduction  of  a  certified  copy  of  a  recorded 
instnunent  to  be  filed  with  the  papers  of  Uie 
case,  evidence  of  a  witness  on  a  stand  as  to 
inability  to  produce  the  original  deed  was  equiv- 
alent to  such  affidavit,  and  authorized  the  in- 
troduction of  a  certified  copy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1521-1539;    Dec  Dig.  i  366.*] 

2.  Evidence    (|   383*)  —  Documentary    Evi- 
dence—Effect— Subvivobship. 

A  verified  petition  for  probate,  setting  out 
the  fact  of  the  death  of  the  husband  of  testatrix 

f>rior  to  her  decease,  and  tbe  will  itself,  recit- 
ng  that  she  was  the  widow  of  one  R.  8.,  to- 
gether with  a  prior  deed  to  her  reciting  that  she 
Mras  then  the  wife  of  R.  S.,  was  sufficient  to 
show  that  her  husband  had  predeceased  her, 
ao  that  she  inherited  his  half  interest  in  the 
community  property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i{  1C60-1677;   Dec.  Dig.  S  383.»] 

3.  PbOPBBTT    (I    9*)— PbBSUMPTIONS— COKTIN- 

UANCB  OF  Fact. 

When  a  state  of  facts  such  as  seisin  of  land 
is  shown  to  exist,  the  presumption  is  that  it 
continues  to  exist  until  the  contrary  is  shown. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  t  9.*] 

4.  Evidence  (i  353*)— Pedigree  and  Rela- 
tionship—Statement IN  Deed. 

A  statement  in  a  deed  sncb  as  that  the 
rrantor  was  a  married  woman  was  admissible 
tor  the  purpose  of  identification,  and  to  estal)- 
lish  relationship,  pedigree,  etc. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $§  1404-1428,  1430,  1431 ;  Dec.  Dig. 
f  353.*] 

6.  Names  (I  18*)— Identity  of  Name— Iden- 
tity OF  Pebson. 

In  the  absence  of  evidence  casting  suspicion 
upon  the  identity  of  a  party  to  a  conveyance 
in  a  chain  of  title,  a  similar  deed  or  identity  of 
name  is  prima  facie  evidence  of  identity  of  per- 
aona 

TEd.  Note. — For  other  cases,  see  Names,  Cent 
Dig.  a  4,  17;    Dec.  Dig.  {  18.*] 

6.  Judgment  (|f  486,  601*)— Collatebai.  At- 
tack. 

A  judgment  of  a  court  of  competent  juris- 
diction, though  erroneous,  must  be  given  full  ef- 
fect nntil  reversed,  set  aside,  reformed,  or  oth- 
erwise annulled  by  proper  proceedings,  but,  if 
a  judgment  is '  void,  it  may  be  collaterally  at- 
tacked at  any  time  and  in  any  proceeding  where 
it  is  urged  in  support  of  any  right. 

[E^d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  919,  920-923,  941;  Dec.  Dig.  H 
486,  501.*] 

7.  JudomentIS  489*)— Collatebai.  Attack— 

GbOUNDS— WANT   OK  JUBISDICTION. 

A  judgment  rendered  1^  a  court  without 
legal  organization  or  without  jurisdiction  of 
the  subject-matter  or  jurisdiction  of  the  person, 


or  which  has  lost  such  jurisdiction,  is  abso- 
lutely void,  even  as  to  a  bona  fide  purchaser  for 
value,  and  may  be  collaterally  attacked. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  8  924,  925 ;    Dec.  Dig.  f  489.*] 

8.  Judgment  (|  496*)— CoLtATEBAt  Attack— 
Pbesukftion  in  Favob  of  Vaudity, 

A  presumption  in  favor  of  the  judgment  of 
a  court  of  general  jurisdiction  acting  within  the 
ordinary  scope  of  its  powers  and  upon  a  sub- 
ject-matter within  its  jurisdiction  arises  only 
in  respect  to  jurisdictional  facts,  as  to  which 
the  record  is  silent,  and  its  regularity  will  not 
be  presumed  against  a  record  disclosing  the  fact 
that   the   court   exceeded   its  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  Jf  549^.  933,  934;  Dec.  Dig.  | 
495.*] 

9.  Taxation  (J  639*)— Tax  Sai*-Vaudity— 

JUBISDICTION. 

Under  the  statute  providing  that  suit  for 
sale  for  taxes  shall  be  filed  in  the  name  of  the 
state  in  the  district  court  of  the  county  where 
the  land  is  situated,  a  sale  of  land  lying  in  a 
different  county  from  that  in  which  the  suit 
was  brought  and  to  which  the  taxes  were  al- 
leged to  be  due  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1302 ;   Dec.  Dig.  t  639.*] 

10.  Taxation  (§  668*)— Tax  Sale— Amount- 
Statutes. 

Under  Rev.  St  1911,  art  7691,  allowing  the 
county  attorney  a  fee  of  $3,  the  district  clerk 
a  fee  of  $1.60,  and  the  county  clerk  a  fee  of  $1 
in  a  tax  sale  foreclosure,  a  sale  under  a  judg- 
ment including  an  excess  of  $14.71  for  those 
items,  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1351;    Dec.  Dig.  {  668.*] 

11.  Taxation  ({  734*)— Tax  Sale  — Delin- 
quency. 

Under  the  statutes  governing  sale  of  land 
for  delinquent  taxes,  expressly  excluding  juris- 
diction as  to  land  already  assessed  and  tbe 
taxes  thereon  paid  in  a  county  other  than  tbe 
one  in  which  it  is  located,  an  execution  sale, 
in  S.  county  of  land  on  which  part  of  tbe  taxes 
had  been  paid  in  H.  county  was  a  sale,  in  part, 
for  an  amount  not  delinquent,  and  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1408,  1470-1473;  Dec.  Dig.  i 
734.*] 

12.  CouBTB  (I  33*)— Tax  Sale- Jubisdiction 
TO  BE  Shown  bt  Recobd— Special  Natubk 
OF  Pboceedino. 

Proceedings  in  a  district  court  to  collect 
taxes  by  foreclosure  sale  depend  solely  upon  the 
statute ;  its  jurisdiction  is  limited  and  special, 
and  nothing  is  taken  by  intendment  in  favor  of 
court's  action,  but  it  must  appear  from  the 
records  that  tacts  existed  which  authorized  it 
to  act  and  that  it  kept  within  the  lunits  of  its 
jurisdiction. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  135,  136,  138;   Dec.  Dig.  {  33.*] 

13.  Taxation  (j  632*)— T^x  Sale— Unknown 

OWNEB 

That  the  tax  records  of  S.  county  showed 
taxes  to  have  been  paid  for  certain  years  by 
a  certain  person  was  sufficient  to  notify  the 
county  of  the  ownership  thereof,  and  to  bar  an 
action  against  an  unknown  owner. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {f  1289,  1290;  Dec.  Dig.  «  632.*] 

Error  to  District  Court,  Sherman  County ; 
D.  B.  HIU,  Judge. 

Action  to  quiet  title  by  J.  T.  Lofton  against 
George  D.  Jahns,  E.  L.  Sharp,  E.  S.  HIU,  and 
others.  In  which  defendants  HIU,  Sharp,  and 
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another  Impleaded  defendant  Jahns  and  an- 
other as  warrantors  of  their  title.  Judg* 
ment  for  plaintiff  against  the  defendants,  for 
HIU  and  another  against  Jahns  and  another, 
and  for  defendant  Sharp  against  defendant 
Jahns,  and  Hill  and  Jahns  bring  error.  Af- 
flrmed. 

Goree  ft  Turner,  of  Ft  Worth,  and  O.  F. 
Rudolph,  of  Stratford,  for  plaintiffs  In  error. 
Wm.  J.  Berne,  of  Ft.  Worth,  for  defendant 
In  error. 

HALL,  J.  The  following  statement  of  the 
nature  and  result  of  the  suit  is  taken  sub- 
stantially from  the  brief  of  plaintiffs  in  er- 
ror: This  suit  was  brought  by  the  defend- 
ant in  error,  J.  T.  Lofton,  against  plaintiffs 
in  error,  George  D.  Jahns,  J.  K.  Mlddlebrook, 
E.  L.  Sharp,  U.  S.  Jahns,  EJ.  8.  Hill,  O.  F. 
Rudolph,  B.  F.  Loomis,  and  Dr.  E.  Snow,  in 
the  form  of  an  action  of  trespass  to  try  ti- 
tle to  640  acres  of  land  In  Sherman  county, 
Tex.,  described  as  "section  25,  block  2,  G.  H. 
ft  H.  By.  Co.,  patented  by  the  state  of  Texas 
to  Fred  P.  James  in  1875,  by  virtue  of  land 
script  No.  32/403,  issued  to  O.  H.  &  H.  RaU- 
way  Company,  and  transferred  to  said  Fred 
P.  James." 

The  plaintiff's  original  petition  was  filed  in 
the  district  court  of  Sherman  county,  Tex., 
on  March  27,  1009,  and  was  in  the  usual 
form  of  trespass  to  try  title,  and  to  recover 
rents ;  the  action  for  rents  being  subsequent- 
ly dismissed. 

Defendants,  except  Dr.  E.  Snow,  in  due 
time  filed  pleas  of  not  guUty.  The  defend- 
ants Loomis  and  Rudolph  subsequently  dis- 
claimed any  interest  in  the  land.  Defendants 
E.  L.  Sharp,  U.  S.  Jahns,  and  E.  S.  Hill,  by 
proper  pleading,  sought  to  recover  damages 
against  their  codefendants  George  D.  Jahns 
and  J.  R.  Mlddlebrook,  as  warrantors  of  their 
title,  in  the  event  plaintiff  should  recover 
title  and  possession  of  said  land. 

For  title  plaintiff  relied  upon  the  foUovrtng 
instruments ;  the  admission  of  most  of  them 
being  objected  to  by  defendants  as  shown 
by  errors  hereinafter  assigned: 

(1)  CerttQed  copy  of  patent,  dated  March 
16*  1875,  from  the  state  of  Texas  to  Fred  P. 
James. 

(2)  Certified  copy  of  special  warranty  deed, 
dated  March  19,  1879,  from  Fred  P.  James 
and  wife,  Julia  L.  James,  to  Helen  Schell, 
recorded  in  Sherman  county,  Tex.,  on  August 
2, 1884. 

(3)  Certified  copy  of  will  of  Helen  Schell, 
admitted  to  probate  by  the  surrogates'  court 
of  the  county  of  New  York,  N.  Y.,  on  April 
19,  1890 ;  recorded  In  Sherman  county,  Tex., 
on  February  21,  1908. 

(4)  Original  copy  of  deed  from  Josephine 
V.  Lincoln  and  husband,  James  M.  Lincoln,  to 
J.  T.  Lofton,  dated  January  8,  1908,  recorded 
In  Sherman  county,  Tex.,  February  3,  1908. 

(5)  Original  deed  of  correction  from  Joseph- 
ine y.  Lincoln  and  husband,  James  M.  Un- 


coln,  to  J.  T.  Lofton,  dated  February  14, 
1908,  and  recorded  in  Sherman  county,  Tex., 
on  February  20,  1908. 

For  title  defendants  lelled  upon  the  fol- 
lowing: 

(1)  Certified  copy  of  patent,  dated  March 

16,  1875,  from  the  state  of  Texas  to  Fred  P. 
James. 

(2)  Certified  copy  of  Judgment  of  the  dis- 
trict court  of  Sherman  county,  Tex.,  rendered 
on  November  9,  1904,  in  cause  No.  64,  enti- 
tled, "The  State  of  Texas  v.  Heirs  of  F.  P. 
James  and  Unknown  Owners,"  decreeing  a 
foreclosure  of  the  plaintiff's  lien  on  the  tract 
of  land  In  suit,  and  ordering  the  same  sold 
to  satisfy  delinquent  state  and  county  taxes. 

(3)  Proof  of  order  of  sale  Issued  In  said 
cause  No.  64. 

(4)  Sheriff's  deed  by  virtue  of  said  Judg- 
ment and  order  of  sale  dated  January  3, 1905, 
recorded  in  Sherman  county,  Tex.,  on  Janu- 
ary 23,  1906,  conveying  said  property  to  J. 
L.  Fuqua. 

(5)  Certlfled  copy  of  quitclaim  deed  from  J. 
L.  Fuqua  to  N.  Celsor,  dated  October  16, 1905, 
recorded  in  Sherman  county,  Tex.,  on  Janu- 
ary 13,  1906. 

(6)  Certified  copy  of  special  warranty  deed 
from  N.  Celsor  to  George  D.  Jahns,  dated  De- 
cember 19,  1905,  recorded  In  Sherman  county, 
Tex.,  on  January  13,  1906. 

(7)  Certlfled  copy  of  general  warranty  deed 
from  George  D.  Jahns  and  wife.  Nettle  V. 
Jahns,  dated  June  11, 1906,  recorded  in  Sher- 
man county,  Tex.,  on  June  12, 1906. 

(8)  Certified  copy  of  release  of  vendor's  lien 
by  which  George  D.  Jahns  releases  all  the 
purchase-money  notes  executed  to  him  by 
J.  R.  Mlddlebrook,  In  payment  for  land  In 
suit,  dated  March  21,  1908,  recorded  in  Sher- 
man county,  Tex.,  on  March  23,  1908. 

(9)  Certified  copy,  as  well  as  original,  of 
a  general  warranty  deed  from  J.  R.  Middle-, 
brook  and  wife,  Laura  Mlddlebrook,  to  U. 
S.  Jahns  and  E.  S.  Hill,  dated  August  14, 
1907,  conveying  an  undivided  one-half  inter- 
est in  the  land  in  suit 

(10)  Certified  copy  of  a  warranty  deed 
from  J.  R.  Mlddlebrook  to  E.  L.  Sharp,  dated 
April  9,  1907,  recorded  in  Sherman  county, 
Tex.,  on  February  22,  1908,  conveying  an  un- 
divided one-half  Interest  in  the  land  in  suit 

(11)  Certlfled  copy  of  partition  deed  be- 
tween B.  L.  Sharp  and  E.  S.  Hill  and  D.  S. 
Jahns,  recorded  In  Sherman  county,  Tex., 
on  June  22,  1908. 

(12)  Certified  copy  of  a  Judgment  of  the 
district  court  of  Hansford  county,  Tex.,  ren- 
dered on  the  18th  day  of  June,  1901,  in 
cause  No.  17,  entitled,  "State  of  Texas  v. 
Unknown  Owners,"  foreclosing  a  tax  lien  on 
the  land  in  suit  and  ordering  same  sold  to 
satisfy  delinquent  taxes. 

(13)  Order  of  sale  Issued  in  said  cause  No. 

17,  ordering  said  land  sold  to  satisfy  said 
taxes. 

(14)  Tax  deed  by  virtue  of  Judgment  and 
order  of  sale  in  cause  No.  17,  executed  by 
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Bert  0.  Cator,  sberifF  of  Hansford  county, 
Tex.,  on  September  10,  1901,  to  N.  Celsor, 
and  recorded  in  Sherman  county,  Tex.,  on 
September  11.  1901. 

The  cause  was  tried  to  a  jury,  and,  after 
all  the  evidence  was  Introducedi,  the  court 
Instructed  the  Jury  to  return  a  verdict  for 
plaintiff  against  each  of  the  defendants  for 
the  recovery  of  title  and  possession  of  the* 
land,  and  for  costs  of  suit;  and  to  return  a 
verdict  in  fttvor  of  K.  S.  Hill  and  U.  8.  Jahns 
against  tb^  codefendants  George  D.  Jahns 
and  J.  R.  Mlddlebroofc,  for  breach  of  war- 
ranty in  the  sum  of  |2,288,  and  for  taxes  in 
the  sum  of  IS2.86,  aggregating  a  total  sum 
of  (2,320.85,  and  interest  thereon  from  the 
date  of  the  judgment  at  6  per  cent  per  an- 
num, and  for  costs,  and  in  favor  of  defend- 
ant B.  Ia  Sliarp  against  George  D.  Jahns  for 
a  like  amount,  which  was  accordingly  done, 
and  judgment  rendered  in  accordance  there- 
with on  July  10, 1912. 

[1]  By  their  first  assignment,  plaintiffs  In 
error  insist  that  the  court  erred  in  admit- 
ting In  evidence  the  certified  copy  of  the  deed 
from  James  and  wife  to  Helen  Schell,  over 
tbe  objection  made  by  the  defendants  that 
plaintiff  had  not  filed  the  affidavit  or  oath, 
as  required  by  law,  of  his  inability  to  pro- 
dace  and  file  with  tbe  papers  of  said  cause 
tbe  original  of  said  instrument.  It  is  as- 
serted under  thlf  assignment  that  a  certified 
copy  of  a  recorded  deed  Is  inadmissible  in 
evidence,  in  the  absence  of  an  affidavit  by 
tbe  party  desiring  to  Introduce  It,  filed  among 
the  papers  of  the  cause  in  which  It  is  to  be 
offered  as  evidence,  stating  that  the  original 
of  such  recorded  instrument  has  been  lost, 
or  that  he  cannot  procure  it,  and  It  is  urged 
that  the  language  of  article  2312,  Sayles' 
Ann.  Civ.  St,  would  indicate  that  the  affi- 
davit required  as  a  predicate  to  the  intro- 
duction of  a  certified  copy  of  a  recorded  in- 
strument must  be  In  writing,  because  the 
statute  In  express  terms  says  that  it  shall 
be  filed  among  the  jtapers  of  the  case.  The 
reverse  of  this  proposition  has  been  held  sev- 
eral times  In  this  state,  and  it  seems  to  be 
now  well  settled  that  the  evidence  of  a  wit- 
ness on  the  stand  as  to  inability  to  produce 
the  original  deed  is  equivalent  to  the  statu- 
tory affidavit  and  ia  sufficient  to  authorize 
the  introduction  of  a  certified  copy.  Trim- 
ble V.  Edwards,  84  Tex.  497,  19  S.  W.  772; 
Parks  V.  Caudle,  58  Tex.  216;  Dohoney  v. 
Wonmck,  1  Tex.  Civ.  App.  354,  19  S.  W.  883, 
20  S.  W.  950 ;  Baldwin  v.  Goldf rank,  88  Tex. 
249,  31  S.  W.  1064 ;  Smith  v.  Cavitt,  20  Tex. 
Civ.  App.  668,  50  S.  W.  167. 

The  question  of  the  sufficiency  of  the  oral 
evidence  Introduced  in  this  case  as  a  pred- 
icate for  the  introduction  of  the  certified 
copy  Is  not  a  question  under  this  assignment, 
and  will  not  be  considered. 

By  the  second  assigmnent  of  error  it  is  In- 
sisted that  the'  court  erred  in  admitting  a 
certified  copy  of  the  will  and  probate  there- 


of Helen  Schell  from  the  surrogate's  court 
of  the  county  of  New  York,  over  the  objec- 
tions of  the  defendants  that  there  was  no 
predicate  for  the  Introduction  of  said  in- 
strument, in  this:  That  tbe  preceding  link 
in  plaintiff's  chain  of  title,  to  wit  a  deed 
from  Fred  P.  James  and  wife  to  Helen  Schell, 
showed  that  at  the  time  of  said  conveyance 
Helen  Schell  was  a  married  woman,  and 
there  was  nothing  In  said  deed,  nor  in  any 
of  the  evidence  offered  by  plaintiff,  to  show 
that  said  property  was  the  separate  property 
of  said  Helen  Schell,  qor  that  she  died  seised 
of  the  same,  and  therefore  no  right  was 
shown  in  her  to  dispose  of  it  by  will.  The 
propositions  following  said  assignment  are, 
in  substance,  that  a  recital  in  a  deed  that 
the  grantee  is  the  wife  of  a  certain  named 
I>erson  is  prima  facie  evidence  against  one 
claiming  under  said  deed  that,  at  the  time 
of  its  execution,  the  grantee  was  a  married 
woman,  and  puts  the  title  to  the  property 
prima  facie  In  the  community  estate,  throw- 
ing the  bnrd^i  of -showing  facts  which  give 
the  premises  the  character  of  separate  prop- 
erty of  the  devisor  upon  the  party  claiming 
under  the  will ;  and,  further,  that  a  married 
woman  can  only  difqpose  of  one-half  Interest 
In  community  property  by  will.  The  trouble 
with  this  assignment  is  that  it  does  not  faith- 
fully reflect  the  facts  of  the  record. 

[2]  The  petition  to  probate  the  will,  ver- 
ified by  J.  M.  Lincoln,  one  of  the  executors, 
sets  out  the  fftct  of  the  death  of  the  husband 
of  Helen  Schell  prior  to  her  decease.  The 
will  itself  shows  that  J.  M.  Lincoln  was  the 
nephew  by  marriage  of  Helen  Schell,  and  re- 
cites that  she  was  the  widow  of  Richard 
SchelL  The  deed  from  James  to  Helen  Schell 
recites  that  she  was  then  the  wife  of  Rich- 
ard Schell.  This  testimony  was  all  intro- 
dnoed  without  objection,  and  was  sufficient 
to  show  tliat  the  husband  of  Helen  Schell 
was  dead  at  the  time  of  her  decease,  and 
therefore  she  inherited  his  half  Interest  In 
the  community  property. 

Plaintifl  in  error's  third  assignment  is 
based  upon  the  ground  that  plaintiff  in  the 
court  below  failed  to  show  a  regular  chain 
of  title  from  the  state  to  himself  in  tills: 
That  the  only  link  in  plaintiff's  chain  of 
title,  taking  the  title  to  the  property  out  of 
Helen  Schell  and  vesting  It  in  Josephine  Lin- 
coln, was  the  will  of  Helen  Schell,  and  that 
there  Is  no  evidence  that  the  Josephine  Lin- 
coln mentioned  In  said  will  was  the  same  Jo- 
sephine Lincoln  who  conveyed  tbe  property 
to  plaintiff  by  deed  which  constitutes  one 
link  in  pUiutlff's  chain  of  title. 

[3]  It  is  insisted,  among  other  things,  un- 
der this  assignment,  that  there  is  no  evi- 
dence that  Helen  Schell  died  seised  of  the 
laud  in  question.  When  a  state  of  facta  is 
shown  to  exist,  the  presumption  is  that  it 
continues  to  exist  untU  it  is  shown  by  evi- 
dence to  the  contrary.  Holt  v.  Abby,  141  S. 
,  W.  173;    Harle  v.  Richards,  78  Tex.  80,  14 
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S.  W.  257;  1  Wig.  Ev.  (  882;  16  Cyc.  1054, 
note  33;  22  A.  ft  E.  Euc.  of  Law  (2d  Ed.) 
1242. 

[4,  S]  It  la  farther  Insisted  under  this  as- 
signment that  there  is  no  evidence  that  the 
Josephine  V.  Lincoln,  legatee  in  the  will, 
was  the  identical  person  who  conveyed  to 
Lofton.  The  will  shows  Josephine  V.  Lin- 
coln to  be  the  wife  of  James  Minor  Lincoln, 
and  the  deeds  to  Lofton  are  executed  by 
Josephine  V.  Lincoln,  joined  by  her  husband, 
James  M.  Lincoln.  The  application  to  pro- 
bate the  will  and  both  of  her  deeds  to  Lof- 
ton show  her  residence  to  be  the  same.  Her 
second  deed  to  Lofton  recites  her  relation- 
ship to  be  the  same  as  the  statement  thereof 
in  Helen  Schell's  will  and  in  the  application 
to  probate  the  will.  The  statement  in  the 
deed  Is  admissible  for  the  purpose  of  Iden- 
tification, and  to  establish  relationship,  ped- 
igree, etc.  Auerbach  v.  Wylle,  84  Tex.  615, 
19  S.  W.  856,  20  S.  W.  776. 

In  Robertson  v.  Du  Bose,  76  Tex.  1,  13 
S.  W.  300,  the  court  said:  "In  the  case  of 
Chamblee  v.  Tarbox,  27  Tex.  144  [84  Am. 
Dec.  614],  this  court  said  that  similarity  of 
name  alone  Is  ordinarily  sufficient  evidence 
of  identity  of  a  purdiaser  in  a  chain  of  con- 
veyance.' In  the  absence  of  evidence  cast- 
ing doubt  upon  the  identity  of  a  party  to  a 
conveyance  of  land,  we  think  it  ought  to  be 
held  sufficient  in  every  case,  and  the  Jury, 
if  instructed  upon  the  subject  at  all,  ought 
to  be  told  80."  In  the  instant  case,  no  evi- 
dence was  Introduced  casting  suspicion  up- 
on the  identity  of  Josephine  V.  Lincoln.  "In 
tracing  titles,  identity  of  names  is  prima 
facie  evidence  of  identity  of  persons."  Smith 
V.  Gillum,  80  Tex.  120,  15  S.  W.  794;  Rupert 
V.  Penner,  36  Neb.  587,  53  N.  W.  598,  17  L. 
R.  A.  824;  Stebblns  v.  Duncan,  108  V.  S.  32, 
2  Sup.  Ot  313,  27  L.  Ed.  641.  The  plalntlfiE, 
Lofton,  testified  in  this  case  that  Josephine 
V.  Lincoln,  his  grantor,  was  the  adopted 
daughter  of  Helen  Schell,  and  this  evidence 
is  uncontroverted. 

[S]  As  links  in  their  chain  of  title,  plain- 
tiffs in  error  offered  in  evidence  two  Judg- 
ments foreclosing  lien  for  taxes  upon  the 
land  in  question,  one  rendered  In  Hansford 
county  for  taxes  due  for  1892,  1893,  1894, 
and  1896,  and  one  rendered  in  Sherman 
county  for  ?247.91  for  taxes  on  the  section  of 
land  in  question  and  11  other  sections  be- 
longing to  other  parties.  The  validity  of  both 
of  these  Judgments  is  attacked  by  defendant 
in  error  upon  numerous  grounds.  According  to 
Crawford  v.  McDonald,  88  Tex.  626,  33  S. 
W.  325,  the  objections  made  by  defendant 
in  error  to  these  Judgments  is  a  collateral 
attack  upon  them.  The  general  rule  is  that, 
although  the  Judgment  of  a  court  of  compe- 
tent Jurisdiction  may  be  erroneous,  it  must 
be  given  full  force  and  effect  until  it  has 
been  reversed,  set  aside,  reformed,  or  other- 
wise annulled  by  proper  proceedings  Institut- 
ed for  that  purpose;   yet,  if  a  Judgment  be 


void,  it  is  a  nullity,  without  binding  force 
either  in  the  court  which  rendered  it  or  in 
any  other  Jurisdiction  where  It  may  be  ques- 
tioned, and  it  may  be  collaterally  attacked 
at  any  time  and  in  any  proceeding  where  it 
is  urged  in  support  of  any  right  Heath  v. 
Layne,  62  Tex.  686;  Moore  v.  Perry,  56  S. 
W.  120;  Ferguson  v.  Templetoo,  32  S.  W. 
148;  Lutcber  v.  Allen,  43  Tex.  Civ.  App. 
102,  95  S.  W.  672. 

[7]  In  order  to  make  a  Judgment  subject 
to  collateral  attack:  (1)  It  must  have  been 
rendered  by  a  court  without  legal  organiza- 
tion; or  (2)  by  a  court  without  Jurisdiction 
of  the  subject-matter;  or  (3)  Jurisdiction 
over  the  person  against  whom  it  was  render- 
ed ;  or  (4)  one  or  more  of  these  matters  must 
have  been  lost  after  they  once  existed.  If 
either  of  these  defects  can  be  shown  the 
Judgment,  all  rights  conferred  thereby  are 
absolutely  void,  even  in  the  hands  of  a  bona 
fide  purchaser  for  value.  Newman  v. 
Mackey,  37  Tex.  Civ.  App.  85,  83  S.  W.  31. 

[8]  It  is  further  said  that,  although  every 
presumption,  when  not  contradicted  by  the 
recitals  in  the  record  itself,  will  be  Indulged 
in  favor  of  the  Judgment  of  a  court  of  gen- 
eral Jurisdiction,  when  acting  within  the 
ordinary  scope  of  its  powers  and  proceed- 
ings over  a  subject-matter  within  its  Juris- 
diction, yet  this  presumption  arises  only  in 
respect  to  Jurisdictional  facts  of  which  the 
record  is  silent  The  regularity  of  the  Judg- 
ment of  courts  will  not  be  presumed  against 
the  record;  that  is,  if  the  record  discloses 
the  fact  that  the  court,  in  the  exercise  of  its 
Jurisdiction  over  the  subject-matter,  has 
transcended  the  limits  prescribed  then  the 
presumption  is  rebelled.  McMaster  v.  Chil- 
dress, 10  Tex.  Civ.  App.  92,  30  S.  W.  843; 
Treadway  v.  Eastburn,  67  Tex.  209 ;  McNally 
V.  Haynes.  59  Tex.  583. 

[9, 1 0]  The  first  objection  made  to  the 
Judgment  rendered  in  Hansford  county  is 
that  no  taxes  werjs  due  Hansford  county 
for  the  years  1892,  1893,  1894,  and  1806,  for 
which  taxes  said  Judgment  was  rendered, 
and  under  which  Judgment  the  land  was  sold. 
The  petition  alleged  the  cause  of  action  to 
be  a  failure  to  pay  the  taxes  due  the  state 
of  Texas  and  county  of  Hansford  for  said 
years,  and  Judgment  was  rendered  for  such 
taxes.  It  appears  from  the  record  that  in 
January,  1898,  Twichell,  a  surveyor  duly  au- 
thorized to  run  the  line  between  Hansford 
and  Sherman  counties,  filed  in  the  general 
land  office  his  report  and  field  notes,  which 
were  examined  and  approved  by  the  land 
commissioner  July  21,  1898,  and  which  dem- 
onstrated that  section  25,  the  land  in  ques- 
tion, was  wholly  in  Sherman  county.  There 
is  other  testimony  in  the  record  which  shows 
that  a  correct  location  of  the  county  line  be- 
tween Sherman  and  Hansford  counties  places 
section  25  within  the  former  county.  It  la 
provided  by  the  act  under  which  the  Judg- 
ment under  discussion  was  rendered  that: 
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"Suit  shall  be  filed  in  fhe  name  of  the  state 
of  Texas  in  the  district  court  of  the  county 
where  the  land  is  situated."  There  was 
therefore  no  law  under  wlilcb  a  suit  for  tax- 
es due  upon  land  lying  wholly  in  one  county 
could  be  instituted  in  another.  Another  ob- 
jection is  urged  upon  the  grounds  that  the 
land  was  sold  to  pay  court  costs  in  an 
amount  greater  than  was  authorized  by  the 
special  act  The  bill  of  costs  attached  to  the 
order  of  sale  shows  that  the  following  items 
of  costs  were  included:  "Issuing  orders  of 
sale  and  return,  |1.50 ;  attorney's  fees,  |12.- 
15;  sheriff's  fees,  $5.56;  clerk's  fees,  $2.50.'* 
The  sheriff's  deed  recites  that  he  sold  the 
land  for  the  amount  of  the  Judgment  and  the 
sum  of  $5.14  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  date  of  the 
Judgment,  and  the  further  sum  of  $20.21 
costs.  According  to  arUcle  7691,  R.  S.  1011, 
the  county  attorney  was  entitled  to  recover 
a  fee  of  only  $3  and  the  district  clerk  a  fee 
of  $1.50,  and  the  county  clerk  a  fee  of  $1. 
It  seems  to  be  well  settled  in  this  state  that 
a  sale  of  land  under  tax  foreclosure  for  a 
greater  amount  than  the  law  allows  and  for 
costs  exceeding  the  legal  fees  is  void.  Eustis 
V.  City  of  Henrietta,  91  Tex.  325,  43  S.  W. 
259.  In  this  case  the  excess  in  costs  amount- 
ed to  $2.21.  Lufkin  y.  City  of  Galveston,  73 
Tex.  340,  11  S.  W.  340.  In  this  case  the  ex- 
cess was  only  70  cents.  In  May  v.  Jackson, 
73  S.  W.  988,  the  excess  item  was  $2.50, 
and  in  each  of  these  cases  the  Judgment  was 
declared   to  b^  void. 

It  is  further  urged  that  the  sale  of  Sher- 
man county  land  under  the  Hansford  county 
Judgment  was  void,  because  the  same  was 
made  In  Hansford  county.  This  fact  ap- 
Iiears  from  the  order  of  sale,  which  is  a  part 
of  the  record,  and  has  the  effect  of  avoiding 
the  sale.  Casseday  v.  Norris,  49  Tex.  613; 
Moody's  Heirs  v.  Moeller,  72  Tex.  635,  10  S. 
W.  727,  13  Am.  St.  Rep.  839. 

The  Sherman  county  Judgment  is  attacked, 
first,  because  12  sections  of  land  weri  in- 
volved in  that  suit,  and  these  sections  did 
not  belong  to  the  same  person;  yet  the 
Judgment  decreed  that  the  entire  number  be 
sold  to  pay  a  lump  sum  and  finally  only  a 
part  of  the  lands  were  sold.  It  appears  tiiat 
the  proceeds  of  the  sale  of  a  part  of  the  sec- 
tions paid  the  taxes  on  all  of  the  lands,  re- 
sulting in  the  sale  of  section  25,  the  land  in 
question,  to  pay  taxes  upon  lands  belonging 
to  other  parties.  In  order  to  consider  this 
objection,  it  would  be  necessary  for  us  to 
consider  matters  de  hors  the  record,  as  the 
question  of  the  ownership  of  the  land  does 
not  appear  from  the  record  pertaining  to 
Sherman  county  Judgment 

[11]  It  is  further  urged  that  no  title  pass- 
ed by  the  execution  sale  in  Sherman  county, 
because  the  Judgment  was  rendered  and  the 
sale  made  to  pay  the  1901  and  1902  state 
and  county  taxes,  and  the  taxes  tor  these 
years  had  beoi  paid  by  Celsor  in  Hansford 


county.  In  Mote  t.  Thompson,  156  S.  W. 
1105  (writ  of  error  denied  by  the  Supreme 
Court),  we  held  that  the  right  to  file  suit  for 
the  collection  of  delinquent  taxes  and  to  fore- 
close a  lien  upon  the  property  subject  to  the 
taxes,  which  exist  solely  by  reason  of  this 
special  statute,  confers  Jurisdiction  upon  the 
district  court  and  without  the  statute  the 
district  court  would  have  no  such  Jurisdic- 
tion. By  express  provisions  there  is  removed 
from  the  Jurisdiction  of  the  court:  "(1)  All 
real  estate  which  may  have  been  rendered 
for  taxes  and  paid  under  erroneous  descrip- 
tion given  in  assessment  rolls;  (2)  lands 
that  may  have  been  doubly  assessed  and  tax- 
es paid  on  one  assessment;  (3)  lands  which 
may  have  been  assessed  and  taxes  paid  there- 
on in  a  county  other  than  the  one  in  which 
they  are  located."  The  purpose  of  this  stat- 
ute being  to  collect  delinquent  taxes,  the 
court  clearly  liad  no  authority  to  render  a 
Judgment  for  taxes  already  paid.  This  prop- 
erty had  been  rendered  in  1001  and  in 
1902  by  M.  Celsor,  and  evidence  was  intro- 
duced showing  the  payment  of  the  taxes  in 
Hansford  county  for  said  years.  The  Judg- 
ment was  therefore  rendered  in  pari  for  an 
amount  not  delinquent  Mangum  v.  Eenley, 
145  S.  W.  316. 

[12]  We  think  the  Sherman  county  Judg- 
ment is  further  avoided  because,  tu  addition 
to  the  taxes  due  Sherman  county,  the  Judg- 
ment was  for  more  than  could  have  been  le- 
gally collected.  It  is  said  In  Lufkin  v.  City 
of  Galveston,  supra:  "The  principle  is  well 
established  that  if  a  portion  of  the  taxes  for 
which  the  property  is  sold  is  illegal,  the  sale 
will  be  a  nullity.  The  proceedings  of  a  dis- 
trict couri  to  collect  delinquent  taxes  depends 
solely  upon  the  statute  and  its  Jurisdiction  In 
this  particular  is  limited  and  special."  Cor- 
dray  v.  Neuhaus,  25  Tex.  Civ.  App.  247,  61  8. 
W.  415,  writ  of  error  denied  94  Tex.  690,  61 
S.  W.  415 ;  Mote  v.  Thompson,  supra ;  Holly- 
wood V.  Wellhausen,  28  Tex.  Civ.  App.  541, 
68  S.  W.  329;  Unknown  Owner  v.  State,  55 
Tex.  av.  App.  300,  118  a  W.  803.  In  the 
last-named  case  It  is  said:  "The  objections 
urged  to  the  citation  in  the  first  assignment 
are  not  maintainable.  This  was  a  special 
proceeding  under  the  dellnqu^it  tax  law  of 
1897,  which  prescribed  the  form  of  citation 
to  be  issued  in  cases  of  this  character,  and 
the  citation  in  the  record  substantially  con- 
forms therewith." 

In  State  v.  Unknown  Owner,  47  Tex.  Civ. 
App.  188,  103  S.  W.  1U6,  It  is  held  that  the 
special  law,  rather  than  the  general  law,  con- 
trols in  this  proceeding.  This  record  shows 
that  the  sale  under  the  Sherman  county  Judg- 
ment was  made  to  pay  excessive  fees  charg- 
ed for  the  benefit  of  the  county  attorney,  as 
well  as  excessive  fees  for  the  clerk  and  sher- 
iff. 

In  Cordray  ▼.  Neuhaus,  supra,  Garrett  3^ 
said:  "If  the  district  court  in  the  exercise 
of  its  general  Jurisdiction,  can  entertain  a 
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suit  for  the  recovery  of  taxes,  and  the  fore- 
closure of  a  lien  therefor,  Its  judgment  Is 
conclusive  of  the  regularity  of  the  legal  re- 
quirements In  the  levy  and  assessment  of 
the  tax ;  and  a  foreclosure  sale  for  the  sat- 
isfaction of  the  Judgment  should  be  made  In 
the  usual  manner  of  such  sales  generally, 
and  not  be  held  Invalid  for  Irregularities  In 
collateral  attack  such  as  has  been  made  In 
this  case.  Unless  the  district  court  of  Gal- 
veston county  could  only  exercise  a  special 
Jurisdiction  when  it  foreclosed  the  tax  lien 
in  cause  No.  8903,  and  had  the  property  of 
Kate  Cordray  sold,  It  seems  that  the  sale 
under  the  Judgment  in  that  case  was  valid, 
and  that  the  title  was  vested  In  the  city 
by  its  purchase  thereat  •  •  •  The  title 
of  the  purchaser  of  land  at  a  sheriiTs  sale 
does  not  depend  upon  the  deed.  It  rests  up- 
on a  valid  Judgment,  levy,  and  execution 
sale,  and  the  payment  of  the  money.  *  *  • 
Put  a  special  and  limited  Jurisdiction  may 
be  prescribed  for  a  court  of  general  Juris- 
diction in  the  sale  of  land  for  taxes,  and, 
when  this  has  been  done,  nothing  is  taken 
by  Intendment  in  favor  of  the  action  of  the 
court  It  must  appear  by  the  recitals  of  the 
record  its^  that  the  facts  existed  which 
authorized  the  court  to  act,  and  that,  in 
acting,  the  court  has  kept  within  the  limits 
of  its  lawful  authority.  Cooley,  Tax'n,  625, 
526.  By  the  Constitution  of  1868  (article  12, 
i§  20,  21)  the  annual  assessment  of  taxes  on 
land  were  made  a  Uea  thereon,  but  no  land- 
ed property  could  be  sold  for  the  taxes  due 
thereon,  except  under  a  decree  of  some  court 
of  competent  Jurisdiction.  In  pursuance  of 
these  provisions  of  the  Constitution,  the 
twelfth  Legislature,  in  granting  a  charter 
to  the  city  of  Galveston  by  special  law  ap- 
proved May  16,  1871,  provided  that  all  taxes 
should  be  a  Uen  upon  the  property  upon 
which  they  were  assessed,  and  for  a  proceed- 
ing in  the  district  court  of  Galveston  coun- 
ty for  the  sale  of  real  estate."  In  this  case 
it  clearly  appears  that  the  district  court 
of  Hansford  county  had  no  Jurisdiction,  since 
the  land  was  in  Sherman  county;  that  the 
district  court  of  Sherman  county  rendered  a 
Judgment  for  taxes  which  had  been  paid 
in  Hansford  county  upon  land  lying  in  Sher- 
man coanty;  and  it  further  appears  that 
both  Judgments  were  rendered  for  amounts 
in  excess  of  sums  legally  due.  These  mat- 
ters, not  being  contrary  to  the  records,  take 
the  Judgments  out  of  the  operation  of  the 
general  rule.  As  was  said  by  Nelll,  J.,  in 
Young  V.  Jackson,  50  Tex.  Olv.  App.  851, 
110  S.  W.  74:  "A  suit  to  foreclose  a  Uen  for 
delinquent  taxes  on  property  of  an  unknown 
owner  is  a  proceeding  in  rem,  not  strictly 
Judicial,  but  only  a  step  in  administration 
proceedings,  and  the  Judicial  department  is 
resorted  to  only  on  accouQt  of  the  dereliction 
of  the  owner.  Hence,  the  Jurisdiction  so  in- 
voked being  special  and  limited  by  the  act 
of   the    legislative   department,   nothing   is 


taken  by  Intendment  in  favor  of  the  court's 
action,  but  it  must  appear  from  the  record 
itself  that  the  facts  existed  which  authorized 
the  court  to  act,  and  that  it  kept  within  the 
limits  of  its  lawful  authority  in  so  doing." 

In  Stoneman  v.  Bilby,  43  Tex.  Olv.  App. 
2»3,  96  S.  W.  50,  Speer,  J.,  said:  "We  are 
not  unmindful  of  the  rule  laid  down  In  the 
Texas  cases  above  cited,  to  the  effect  that  on 
collateral  attack  the  presumption  is  that  a 
sufficient  affidavit  was  filed  to  authorize  the 
Issuance  of  the  citation  by  publication,  but 
we  understand  the  rule  to  be  that  this  is  a 
rebuttable  presumption,  unless  rebutting  it 
involves  in  some  way  the  contradiction  of 
the  record.  As  before  shown,  the  Judgment 
does  not  recite  the  filing  of  affidavit  or  serv- 
ice  upon  the  defendant  in  the  action,  but,  on 
the  contrary,  »  •  •  does  affirmatively 
show  an  insufficient  affidavit  •  •  •  and 
In  such  a  case  the  inference  is  that  the  serv- 
ice was  had  upon  the  defective  affidavit,  the 
only  one  in  the  record,  and  the  presumption 
above  referred  to  is  therefore  overcome. 
This  we  understand  to  be  the  application 
of  the  exact  rule  announced  by  us  in  the 
cases  of  Earnest  v.  Glaser  [32  Tex.  Olv.  App, 
378],  74  S.  W.  605,  and  Babcock  v.  Wolffarth 
[35  Tex.  av.  App.  512],  80  S.  W.  642,  in  each 
of  which  cases  a  writ  of  error  was  refused." 

[13]  We  think,  under  the  rule  announced 
in  Mote  V.  Thompson,  supra,  the  fact  that 
the  tax  records  of  Sherman  conn(7  showed 
the  taxes  to  have  been  paid  for  1901  and 
1902  by  Celsor  was  sufficient  to  notify  the 
county  of  the  ownership  thereof,  and  the 
suit.  In  the  face  of  the  tax  records,  could  not 
properly  have  been  maintained  against  an 
unknown  owner.  Scales  v.  Wren,  103  Tex. 
304,  127  8.  W.  164.  We  quoted  in  Mote  v. 
Thompson:  "The  fact  of  the  assessment 
must  have  been  known  to  the  assessor,  when 
the  suit  was  brought,  and  the  affidavit  made 
that  the  land  belonged  to  some  unknown 
owner,  the  court  found  that  the  assessor  and 
county  knew  that  It  was  the  homestead  of 
the  appellants.  Knowing  these  facts,  the 
suit  was  filed,  process  was  obtained  for  un- 
known owners  by  the  affidavit  of  the  county 
attorney,  and  the  homestead  of  appellant 
sold  for  taxes  which  they  did  not  owe.  They 
had  done  all  required  of  them  by  law  in  ren- 
dering their  property  for  taxation,  and  then 
paid  the  taxes."  Hollywood  v.  Wellhausen, 
supra.  It  Is  further  said  in  that  case:  "It 
follows,  therefore,  that,  unless  the  facta 
in  this  case  brought  the  tax  suit  clearly 
within  the  purview  of  the  statute,  the  pro- 
ceeding was  null  and  void,  and  the  Judg- 
ment was  open  to  attack  in  any  Judicial  pro- 
ceeding." 

E'rom  what  has  been  said,  we  condude 
that  both  Judgments  were  absolutely  void 
and  could  not  be  held  to  be  a  liak  in 
the  chain  of  title.  The  remaining  assign- 
ments of  error  urged  by  plaintiffs  in  error 
have  either  been  disposed  of  by  what  we 
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liave  heretofore  said  In  this  opinion,  or  are 
without  merit 

We  think  the  court  did  not  err  In  giving 
the  peremptory  instruction,  and  the  Judg- 
ment la  affirmed. 


GEORGETOWN   MERCANTILE   CO.   T. 

FIRST    NAT.    BANK    OF 

GEORGETOWN. 

(Court,  of  Civil  Appeals  of  Texas.    Austin. 
March  4,  1914.) 

1.  Action  ({  26*)— Confobuitt  to  Pliadikss 
— Nattjbe  and  Fobm  of  Remedy. 

In  Texas  there  is  no  distinction  in  the  ad- 
ministration of  judicial  redress  between  law  and 
equity,  and  the  courts  in  the  same  suit  will  ad- 
minister whatever  remedy  a  litigant  is  entitled 
to,  whether  legal  or  equitable. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  U  124-145,  147-149,  153,  156-159,  318; 
Dec.  Kg.  i  26.*] 

2.  Sttbbooation   (g   23*)  —  Oobfobations  — 
Right  or  OmcsBs  Makizi o  Adtakcxs. 

Where  the  president  and  vice  president  of  a 
corporation,  which  was  in  need  of  money,  but 
had  borrowed  all  that  its  bank  was  willing  to 
lend,  gave  their  personal  note,  bearing  interest 
at  8  per  cent  and  providing  for  attorney's 
fees  to  the  bank,  and  placed-  the  proceeds  to 
the  credit  of  the  corporation,  which  used  them 
in  paying  its  debts,  it  was  bound  to  reimburse 
them  for  the  amount  of  a  judgment  recovered 
on  the  note,  including  interest  at  the  stipulated 
rate  and  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  60-66;   Dec.  Dig.  {  23.*] 

8.  JUDQlfEKT  (I  251*)— CONrOBKITT  TO  PLBAD- 
IN08. 

Where,  in  an  action  on  a  note  given  by  the 
president  and  vic^  president  of  a  corporation  for 
borrowed  money  which  they  placed  to  the  credit 
of  the  corporation,  and  which  was  used  by  it 
in  the  payment  of  its  debts,  they  filed  a  special 
plea  setting  up  such  facta,  a  judgment  in  their 
favor  against  the  con)oration  would  not  be  de- 
nied on  the  ground  that  it  was  liable,  if  at  all, 
oh  an  implied  obligation,  since  the  plea  did  not, 
as  claimed,  found  their  right  to  recover  on  the 
note. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  (  437 ;   Dec.  Dig.  8  251.*] 

4.    COBPOBATIONS    (§  308*)— COMPENSATIOIT   OF 
OFFICKBS— EZTBA  Sebviceb. 

Where  the  president  of  a  corporation  filled 
the  position  of  general  manager,  and  rendered 
the  services  formerly  rendered  by  the  manager, 
worked  as  a  salesman,  being  usually  the  first 
man  to  reach  the  store  and  the  last  to  leave  it 
and  even  helped  with  the  sweeping,  he  was  en- 
titled to  compensation  for  such  services,  though 
the  by-laws  required  officers'  salaries  to  be  fixed 
by  the  board  of  directors,  and  no  salary  for 
the  president  was  fixed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  1334-1349;   Dec.  Dig.  {  308.*] 

Appeal  from  District  Court,  Williamson 
County;  Chas.  A.  Wilcox,  Judge. 

Action'  by  tiie  First  National  Bank  of 
Georgetown  against  the  Georgetown  Mercan- 
tile Company  and  others.  From  a  judgment 
against  it,  the  defendant  named  appeals.  Af- 
firmed. 


Fisher  &  Fisher,  of  Georgetown,  for  ap- 
pellant W.  M.  Allison,  of  Georgetown,  for 
appellee  bank.  Nunn  &  Love,  of  George- 
town, for  appellee  Edwards. 

KET,  C.  J.  The  First  National  Bank  of 
Georgetown  brought  this  suit  against  W.  W. 
Edwards  and  John  R.  Allen  as  makers  of 
the  second  note  hereinafter  referred  to,  and 
against  the  Georgetown  Mercantile  Company 
as  Indorser  thereon.  The  latter  answered  by 
a  special  demurrer,  general  denial,  and  a 
special  answer,  alleging  that  the  indorse- 
ment uiton  the  note  was  not  made  for  Its 
benefit  but  for  the  benefit  of  the  defendant 
Edwards,  without  any  authority  from  It 
That  defendant  also  set  up  a  cross-action 
against  the  defendant  Edwards  for  $814.30 
upon  an  account  for  merchandise  sold  to  him. 
The  defendant  Edwards  answered  the  plain- 
tiff's petition  by  a  general  demnrrer  and  gen- 
eral deniat  He  also  filed  a  special  plea, 
setting  out  a  full  history  of  the  transactions, 
which  resulted  in  the  execution  of  the  note 
sued  on,  and  prayed  in  the  alternative  for  a 
judgment  against  the  mercantlltt  company 
for  whatever  sum  the  plaintiff  might  recov- 
er against  lilm.  Edwards  also  filed  an  an- 
swer to  the  cross-action  asserted  against 
him  by  the  mercantile  company,  in  which  he 
claimed  that  he  was  entitled  to  certain  cred- 
its upon  his  account  with  that  company.  In- 
cluding a  credit  of  $800  for  services  render^ 
ed,  and  which  credits  left  him  Indebted  to 
the  mercantile  company  in  the  sum  of  $14.28, 
and  no  more,  which  sum  he  tendered  in 
court  and  deposited  with  the  clerk.  Defend- 
ant Allen  filed  an  answer  which,  among 
other  things,  adopted  the  answer  of  his  code- 
fendant,  Edwards,  as  to  the  right  to  recover 
judgment  over  against  the  mercantile  com- 
pany for  such  amount  as  the  plalntlfl  might 
recover  against  him.  On  the  21st  day  of 
August  1912,  the  Georgetown  Mercantile 
Company,  a  trading  corporation,  was  in  need 
of  money,  which  It  was  unable  to  obtain 
without  assistance,  as  It  had  borrowed  from 
its  bank  all  that  the  bank  was  willing  to  lend 
it.  Thereupon  its  president  W.  W.  Edwards, 
and  Its  vice  president  John  R.  Allen,  made 
an  arrangement  with  the  bank,  as  a  result 
of  which  they  executed  a  note  to  the  bank 
for  $2,500,  with  8  per  cent  interest,  and  a 
stipulation  for  10  per  cent  attorney's  fees. 
When  the  note  was  executed,  and  as  part  of 
the  same  transaction,  the  bank  drew  a  check 
for  $2,500  In  favor  of  John  R.  Allen,  which 
was  then  and  there  by  him  deposited  in  the 
bank  to  his  credit,  and  he  thereupon  drew  a 
check  for  the  same  amount  in  favor  of  the 
Georgetown  Mercantile  Company,  which  was 
delivered  to  the  bank  and  placed  by  it  to 
the  credit  of  the  Georgetown  Mercantile 
Company,  and  was  used  by  that  company  in 
the  payment  of  its  debts.  The  note  referred 
to  fell  due  October  21,  1912,  whereupon  Ed- 
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wards  and  Allen  executed  another  note,  sim- 
ilar Ui  all  respects  to  the  first  one,  and  some 
one  made  the  following  Indorsement  upon  the 
badi  thereof:  "Oeorgetown  Mer.  Co.  Int.  paid 
to  Jan.  3/1913."  It  was  shown  by  undis- 
puted testimony  that  the  Georgetown  Mer- 
cantile Company  paid  the  interest  on  the 
latter  note  to  January  3,  1913.  The  plaintiff 
sued  the  mercantile  company  as  Indorser  of 
the  note,  and  the  mercantile  company  did  not 
deny  under  oath  that  the  indorsement  was 
made  by  It  or  by  its  authority.  The  only 
testimony  as  to  how  and  by  whom  the  In- 
dorsement was  placed  on  the  note  was  given 
by  the  defendants,  Edwards  and  Allen.  EA- 
wards  first  testified  that  his  codefendant,  Al- 
len, made  the  indorsement,  but  afterwards 
stated  that  he,  Allen,  and  Carothers,  the  pres- 
ident of  the  bank,  were  all  present,  and  he 
did  not  know  which  placed  the  Indorsement 
on  the  note,  .but  thought  it  was  done  by  Al- 
len. The  defendant  Allen  testified  that  he 
knew  nothing  about  the  Indorsement  on  the 
note;  that  be  was  not  then  president  of  the 
mercantile  company,  and  bad  nothing  to  do 
with  snclu  matters.  There  was  a  nonjury 
trial,  which  resulted  in  a  Judgment  for  the 
bank  against  Edwards  and  Allen  for  the 
full  amount  of  the  note,  interest,  and  attor- 
ney's fees,  and  Judgment  over  In  favor  of 
Edwards  and  Allen  against  the  Georgetown 
Mercantile  Company  for  the  same  amount  of 
the  bank's  Judgment  against  them.  Judg- 
ment was  also  rendered  In  favor  of  the  mer- 
cantile company  against  Edwards  for  $114.- 
30,  to  be  credited  upon  any  amount  that 
Edwards  might  have  to  i>ay  to  the  plaintlO 
upon  its  Judgment  against  him.  The  George- 
town Mercantile  Company  alone  has  ap- 
pealed. 

Opinion. 

[1,2]  As  against  the  Judgment  over  In  fa- 
vor of  appellees,  Edwards  and  Allen,  for  the 
amount  of  the  Judgment  recovered  by  the 
bank  against  them,  counsel  for  appellant  con- 
tend :  (1)  That  the  court  erred  In  rendering 
that  Judgment  because  the  mercantile  com- 
pany was  not  primarily  a  party  to  the  con- 
tract between  Edwards  and  Allen  and  the 
bank;  (2)  that  tf  the  mercantile  company 
was  liable  to  Edwards  and  Allen  at  all,  such 
liability  was  not  founded  \ipon  the  note,  but 
upon  an  implied  obligation,  constituting  an 
assumpsit,  and  that  the  pleadings  did  not  au- 
thorize the  relief  granted ;  and  (3)  that  in  no 
event  was  the  mercantile  company  liable  to 
Edwards  and  Allen  for  more  than  $2,500, 
with  6  per  cent,  interest  per  annum,  and 
that  so  much  of  the  Judgment  as  allowed  S 
I>er  cent  interest  and  10  per  cent,  attorney's 
fees,  was  erroneous.  We  overrule  all  of  these 
contentions.  In  determining  the  rights  of 
the  litigants  in  this  case,  it  should  be  borne 
in  mind  that  In  this  state  there  Is  no  distinc- 
tion, In  the  administration  of  Judicial  redress 
between  law  and  equity,  and  that  our  courts 
in  the  same  suit  administer  whatever  remedy 


a  litigant  may  be  entitled  to,  whether  such 
remedy  be  legal  or  equitable.  It  requires  no 
argument  to  show  that  In  the  forum  of  con- 
science the  Oeorgetown  Mercantile  Company 
ought  to  reimburse  Edwards  and  Allen  for 
whatever  sum  of  money  they  are  required  to 
pay,  by  reason  of  the  fact  that  they  execut- 
ed the  note  upon  which  the  bank  recovered 
Judgment  against  them.  They  were  the 
two  highest  oHlcers  of  the  company,  and  their 
only  object  in  incurring  the  original  liability 
which  resulted  In  the  execution  of  the  note 
sued  on  was  for  the  accommodation  and  bene- 
fit of  the  company.  As  a  result  of  their  In- 
curring that  liability,  the  company  received 
$2,500,  and  they  derived  no  benefit  whatever 
from  the  transaction.  It  is  manifest  that 
they  acted  in  good  faith  and  for  the  sole 
purpose  of  promoting  the  welfare  of  the  com- 
pany, and  the  testimony  does  not  Indicate 
that  the  company  could  have  obtained  the 
money  needed  from  any  other  source  or  upon 
less  onerous  terms;  and,  according  to  the 
plain  rules  of  right  and  Justice,  which  rules 
it  Is  the  province  of  a  court  of  equity  to  en-' 
force,  the  company  should  be  compelled  to 
bold  them  harmless,  and  this  Is  all  that  the 
Judgment  complained  of  has  undertaken  to 
accomplish. 

In  this  respect  this  case  is  quite  similar  to 
Gaston  &  Ayres  v.  Campbell  Co.,  104  Tex.  576, 
140  S.  W,  770,  141  S.  W.  516,  where  the  Su- 
preme Court,  speaking  through  Mr.  Justice 
Ramsey,  said:  "Again,  it  seems  to  us  that 
when  analyzed,  In  the  light  of  the  uncontro- 
verted  evidence,  the  whole  case  comes  to  this : 
The  transaction  in  question  was  in  fact  by 
the  company  and  for  the  company.  Now,  if 
the  company  had  executed  the  note  in  its 
proper  name,  and  same  had  been  indorsed  or 
guaranteed  by  I.  L.  Campbell,  It  would  not  be 
questioned  that  the  company  would  be  liable 
at  the  suit  of  any  purchaser  for  value,  with- 
out notice.  Can  the  fact  that,  as  a  matter 
of  convenience,  in  a  transaction  In  which 
the  company  was  the  real  actor,  and  in  which 
It  only  was  to  be  benefited,  the  note  was  In 
form  made  the  obligation  of  I.  L.  Campbell, 
and  at  the  same  time  gruaranteed  by  the  com- 
pany, change  the  rights  of  a  bona  fide  holder 
thereof?  Suppose  I.  L.  Campbell  had  been 
compelled  to  have  paid  this  note;  can  it  be 
doubted  that  he  would  have  the  right  to  re- 
imbursement from  the  company,  if  the  com- 
pany had  received  the  entire  considerationT 
Now,  no  one  will  question  the  statement  that 
the  rights  of  Gaston  &  Ayres  cannot  be  made 
to  depend  on  the  disposition  made  of  the 
proceeds  of  the  note  by  Clark.  We  come, 
therefore,  to  the  question.  Shall  the  rights  of 
the  parties  and  the  right  and  jus/lice  of  the 
case  be  made  to  depend  on  the  mere  form  the 
transaction  took  or  the  apparel  in  which  it 
was  clothedt  We  cannot  think  so.  The  law 
ever  pays  but  scant  respect  to  mere  appear- 
ance, but  should  and  does  give  its  first  atten- 
tion to  the  realitiet  and  very  truth  of  every 
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transaction.  Holding  these  views,  It  resnlts 
that,  having  the  right  to  borrow  money,  and 
having  obtained  on  Its  note  the  money  of 
these  plaintiffs  In  error  who  were  In  the 
transaction  without  blame  or  fault,  the  com- 
pany must,  under  the  law,  and  should  as  a 
matter  of  right,  repay  them.  We  agree  with 
the  trial  court  and  the  Court  of  Civil  Appeals 
that  there  was  no  legal  evidence  raising  the 
Issue  that  the  sum  paid  T.  W.  House  was, 
or  that  the  sum  should  be,  treated  as  the 
funds  of  I.  L.  Campbell.  The  transaction  in 
its  inception,  and  until  the  note  was  given 
and  guaranteed,  was  the  act  and  business  tor 
the  benefit  of  the  company,  and  must  be 
treated  as  such."  The  italics  are  ours,  and 
Indicate  that  portion  deemed  applicable  to 
this  case.  The  term  "law"  as  used  in  the 
quotation  was  no  doubt  intended,  as  it  la 
often  used  In  this  state,  to  include  the  prin- 
ciples and  rules  of  equity,  as  well  as  those  of 
law;  and  It  embodies  a  clear  and  forceful 
statement  of  one  of  the  fundamental  rules  of 
equity,  and  which  rule  has  application  to  and 
controls  this  case. 

[3]  We  do  not  agree  with  appellant  in  the 
contention  that  appellees,  Edwards  and  Al- 
len, founded  their  right  to  recover  against 
appellant  upon  the  note  which  formed  the 
foundation  of  the  bank's  suit  The  plea  of 
Edwards,  which  was  adopted  by  his  code- 
feadant,  Allen,  embodied  a  full  statement  of 
the  transaction,  and  did  not  seek  to  recover 
upon  the  note,  but  sought  to  recover  against 
appellant  because  of  the  fact  that  they  bad 
adopted  the  only  available  means  by  which 
money  could  be  secured,  not  for  them,  but  for 
appellant ;  and  therefore,  in  equity  and  good 
conscience,  appellant  ought  to  hold  them 
harmless.  We  think  the  pleading  referred  to 
was  sufficient  to  entitle  them  to  the  relief 
sought  and  obtained. 

[4]  The  trial  court  held  that  appellee  Ed- 
wards was  entitled  to  a  credit  of  $700  upon 
bis  account  with  appellant,  the  mercantile 
company,  the  reasonable  value  of  services 
rendered  by  him  for  the  company.  The  court 
made  a  finding,  embodied  in  the  Judgment, 
tliat  the  services  referred  to  were  worth  $100 
per  month,  and  that  the  time  of  service  was 
seven  months,  making  an  aggregate  of  $700. 
Appellant  presents  the  contention  that.  Inas- 
much as  appellee  Edwards  was  president  of 
tbe  mercantile  company,  and  as  the  by-laws 
required  all  salaries  of  officers  to  be  fixed  by 
ibe  board  of  directors,  and  as  no  salary  for 
tbe  president  was  fixed,  therefore  the  court 
erred  in  allowing  him  the  credit  of  $700  on 
his  account  as  compensation  for  his  services. 
In  his  pleading  Edwards  alleged  the  necessa- 
ry facts,  and  sought  to  recover  upon  a  quan- 
tum meruit  for  the  value  of  certain  services 
r«idered  by  him.  He  testified  that  up  to  the 
1st  of  March,  1912,  the  corporation  had  a 
Mr.  Banner  employed  as  manager,  and  that 
after  that  time  and  up  to  November  be  acted 


as  general  manager,  filling  the  position  and 
rendering  the  services  formerly  rendered  by 
Mr.  Banner;  that  the  corporation  paid  Mr. 
Banner  $125  a  month.  He  also  testified  that 
from  the  Ist  of  March  to  the  Ist  of  November 
be  managed  the  business  and  worked  as  a 
salesman,  worked  all  the  time ;  that  he  was 
generally  the  first  man  to  reach  the  store  and 
the  last  to  leave  it;  that  he  even  helped  to 
do  the.  sweeping.  There  was  other  testimony 
corroborating  Edwards  in  that  respect,  and 
tending  to  show  that  the  services  rendered  by 
him,  apart  from  those  which  he  was  required 
to  perform  as  president  of  tbe  corporation, 
were  worth  at  least  the  amount  awarded  to 
him.  Upon  this  state  of  facts  we  uphold  the 
action  of  the  trial  court,  and  overrule  ap- 
pellant's contention,  as  to  Edwards'  right  to 
compensation  for  extra  services  and  the  fur- 
ther contention  that  there  was  no  proof  of 
tbe  value  thereof. 

No  error  has  been  shown  and  the  Judg- 
ment Is  affirmed. 

Affirmed. 


MARSHALL  v.  SEASON  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  22,  1914.     Rehearing  Denied 

Feb.  5,  1914.) 

1.  Specific  Pebformanck  (§  87*)— Right  to. 

Where  the  deed  to  land,  which  they  had 
contracted  to  purchase,  was  rejected  on  ac- 
count of  alleged  defects  in  tbe  title,  the  pur- 
chasers cannot  thereafter  daim  specific  per- 
formance of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  U  225,  238-241;  Dec. 
IMg.  I  87.»] 

2.  Specific  Pebformance  (|  31*)  —  Incom- 
plete CoNTBAOT— What  CoNSTmjTES. 

Where  defendants  offered  to  purchase 
plaintiff's  land,  if  the  deed  could  be  made  so 
that  they  could  pay  $50  a  year  for  five  years, 
and  then  $500,  and  plaintiff  in  reply  offered  to 
lease  the  land  for  five  years  at  $50  a  year,  with 
the  understanding  that  at  tbe  expiration  of 
five  years  it  should  be  purchased  for  $500,  and 
reqmred  two  years'  rent  in  advance,  there  was 
no  enforceable  contract;  plaintiffs  reply  not 
being  such  an  unqualified  acceptance  of  defend- 
ants offer  as  to  create  a  contract,  and  her 
counter  offer  not  having  been  accepted. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  8ft-88;  Dec.  Dig.  f 
31.*] 

3.  Specific  PEBFORifANCE  (}  31*)  —  Incom- 
plete Contbact—Offeb— Acceptance. 

Where  a  landowner  offered  to  sell  his 
land  at  slightly  different  terms  from  those  of- 
fered by  the  purchaser,  the  purchaser's  mere 
mental  intention  to  accept,  without  notice 
thereof  to  the  vendor,  cannot  create  a  binding 
contract  entitling  him  to  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  86-^;  Dec  Dig.  { 
31.*] 

4.  Taxation  (|  681»)— Payment  o»  Taxb»- 
Recoveby. 

Where  defendants  paid  taxes  on  plaintiff's 
land  without  the  authority  of  plaintiff,  and 
without  any  contract  for  tbe  purchase  of  the 
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land,  the  defendants  were  mere  TOlunteere,  and 
cannot  recover  the  payments  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  986,  »87;    Dec.  Dig.  {  631.*] 

5.  Appbai.  and  Ebbob  (S  1175*)— Deibbuira- 
mow. 

Where  the  evidence  is  practically  without 
conflict,  and  all  of  the  material  facta  are  before 
the  Court  of  Civil  Appeals,  that  court  will 
itself  enter  the  judgment  which  should  have 
been  rendered  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !§  4573-4587;  Dec  Dig.  i 
1175.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Trespass  to  try  title  by  Mia  Marshall 
against  C.  L.  and  Dan  Beason,  who  counter- 
claimed.  From  a  Judgment  for  defendants 
on  their  counterclaim,  plaintiff  appeals.  Re- 
versed and  rendered. 

Claiming  to  be  the  owner  in  fee  simple,  and 
under  the  ten-year  statute  of  limitation,  of 
100  acres  of  the  D.  Blankenship  survey  in 
Panola  county,  the  appellant  brought  an  ac- 
tion in  trespass  to  try  title,  and  as  well  to 
remove  cloud  from  the  title  against  appellees. 
Appellees  answered  by  denial  and  not  guilty, 
and  by  cross-action  pleaded  a  contract  of 
lease  and  purchase  of  the  land  from  appel- 
lant of  date  January  22,  1812,  and  asked 
specific  performance  of  the  same.  Appellant 
answered  the  cross-action  by  denial  and  plea 
of  mutual  rescission  of  a  former  trade.  It 
was  agreed  that  apiiellant  had  title  to  the 
land,  and  the  contest  was  over  the  allega- 
tions of  the  cross-action.  The  verdict  of  the 
Jury  was  in  favor  of  appellees,  and  a  decree 
of  specific  performance  of  the  contract  of 
sale  was  entered. 

It  appears  that  in  the  month  of  November, 
1911,  the  brother  of  appellant,  purporting  to 
act  for  appellant,  contracted  a  sale  of  the 
land  to  appellees  for  $600  cash,  "to  be  paid 
on  presentation  of  substantial  warranty 
deed."  In  accordance  with  the  contract  so 
made  by  her  brother,  the  appellant,  in  No- 
vember, 1911,  forwarded  a  deed  to  the  land 
by  mail  to  the  bank,  with  instructions  to 
deliver  it  to  appellees  upon  their  paying  the 
$500.  Appellees,  in  consequence  of  legal  ad- 
vice against  the  title  to  the  land,  did  not 
take  the  deed  from  the  possession  of  the. 
bank.  Appellees  admit  in  their  evidence  that 
the  want  of  a  good  title  ended  the  original 
trade  of  purchase.  C.  L.  Beason,  on  Jan- 
uary 3,  1912,  In  reply  to  a  letter  from  her, 
wrote  appellant  expressing  his  Intention  to 
give  up  the  original  trade,  but  at  the  same 
time  making  the  further  otter  to  appellant 
in  respect  to  the  land  that,  "if  the  deed  can 
be  so  made  that  I  could  pay  you  say  $50.00 
or  $40.00  a  year  for  five  years,  and  then 
pay  the  $500.00,  I  would  risk  the  title;  but 
as  it  stands,  with  no  bond  for  title,  I  would 
risk  no  cash,  except  as  it  might  be  made  on 
the  place."    To  this  letter  appellant,  on  Jan- 


nary  22,  1912,  replied  as  follows:  "Please 
excuse  my  seeming  negligence  in  waiting  so 
long  to  reply  to  your  letter.  I  have  now  de- 
cided to  rent  you  the  land  'for  the  five 
years  at  fifty  dollars  per  year,  with  on- 
derstandlng  at  expiration  of  the  fire  years 
you  pay  me  five  hundred  cash  for  it  Yet, 
Mr.  Beason,  land,  no  doubt,  would  be  worth 
more  But,  now  I  do  this,  I  want  you  to  do 
me  a  favor.  I  went  to  big  expense  to  send 
my  brother  there  with  understanding  I  would 
not  sell  for  less  than  six  hundred.  Ue 
promised  it  to  you  for  five  hundred.  Any- 
way, my  collections  have  been  slow  on  ac- 
count of  low  price  cotton,  etc,  and  I  need 
some  money  real  bad  right  now  In  my  milli- 
nery business,  and  it  be  great  accommodation 
if  you  will  pay  me  two  years  of  the  rents 
in  advance,  which  then  would  be  help  to  me, 
and  yon  be  in  possession,  and  I  assure  you 
I  not  trouble  you  any  more  until  my  rents 
come  round  after  expiration  of  the  two  yeara 
I  hope  you  can  and  will  do  this,  at  least,  for, 
after  I  had  made  up  my  mind  to  sell,  I 
wanted  to  sell,  and  I  need  money,  and  I  hope 
you  wUl  now  send  me  check  right  away  for 
one  hundred;  will  be  help  to  me  as  now  I 
need  it"  Appellees  did  not,  they  say,  make 
any  reply  to  this  letter.  And  on  February 
10,  1912,  appellant  again  wrote  appellee  C. 
L.  Beason  stating  that  she  bad  been  anxious- 
ly awaiting  a  reply  to  her  letter  of  the  22&, 
and  "I  was  surprised,  and  so  was  Brother, 
when  you  failed  to  come  up  to  promise.  It 
was  only  through  Brother  that  I  ever  agreed 
to  send  deeds  or  sell  place  for  five  hundred 
dollars.  He  said  he  promised  you,  so  I  con- 
sider I  am  under  no  obligation  to  sell  it 
for  that  now,  unless  you  will,  as  I  ask  you 
to,  pay  me  two  years'  rent  in  advance;  then 
I  will  agree,  as  I  said,  to  rent  you  place  for 
five  years,  and  sell  it  to  yon  at  expiration  of 
five  years  for  five  hundred ;  otherwise  I  can't 
promise  to  sell  it  at  that  price  now,  but, 
as  I  have  gone  so  far  as  to  promise  to  rent 
you  the  land  for  five  years,  with  two  years' 
rent  In  advance,  I  will  be  as  good  as  my 
word,  and  can't  see  why  you  have  not  re- 
plied to  my  letter.  So  please  write  or  let 
me  bear  by  16th  or  16th  of  this  month  what 
you  are  going  to  do."  On  March  25,  1912, 
appellee  Beason  replied  to  the  letter,  as  tar 
as  is  here  material,  as  follows:  "In  reply 
to  your  recent  letter,  permit  me  to  say  that, 
if  the  proposition  I  made  is  not  acceptable 
to  you,  you  may  refund  the  payment  made, 
the  taxes  for  last  year,  and  pay  me  a  very 
reasonable  sum  for  my  own  time  spent  about 
the  place,  and  I  will  give  up  possessien  to 
you.  Be  glad  to,  as  the  place  would  not 
cash  $300  to-day.  •  •  •  When  you  re- 
fund me  money  I've  been  out,  I'll  give  up 
possession  of  place.  *  •  *  Please  let  me 
hear  from  you  by  return  mail."  Appellant 
did  not  reply  to  this  letter,  but  instructed  her 
agent  on  the  ground  to  secure  a  tenant  for 
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tbe  place,  whldi  the  agent,  as  he  says,  did. 
Appellees  were  not  notified  by  the  appellant's 
agent,  as  they  say,  of  appellant's  refusal  to 
further  negotiate  any  trade  until  June,  1912. 
Appellees  assumed  to  rent  out  the  place  in 
January.  It  further  appears  that  on  Sep- 
tember 21,  1912,  appellees  forwarded  ex- 
change for  $60 ;  but  same  was  at  once  refus- 
ed and  returned  by  appellant  to  appellees. 
Appellees  made  no  other  payment  on  the  land 
to  appellant  except  the  tender  in  September, 
but  on  March  16,  1912,  voluntarily  paid  the 
taxes  for  1911  on  the  land.  The  evidence 
does  not  show  that  appellant  authorized  the 
payment  of  the  taxes.  This  is  the  evidence 
In  the  record  relied  upon  to  show  the  alleged 
contract. 

H.  N.  Nelson,  of  Carthage,  for  appellant 
Brooke  &  Woolworth,  of  Carthage,  tor  appel- 
lees. 

LtBVX,  J.  (after  stating  the  fact  as  above). 
[1-3]  In  challenging  the  verdict  of  the  Jury 
and  the  decree  of  spedflc  performance  based 
thereon,  tbe  point  made  by  the  assignment 
Is  that  there  Is  failure  of  any  proof,  as  a 
matter  of  law,  of  a  completed  and  existing 
contract  of  lease  and  sale, of  the  land  In  suit 
between  tbe  appellant  and  the  appellees.  If 
this  point  should  be  sustained,  as  we  think 
it  must  be,  it  necessarily  follows  that  ap- 
pellant should  have  Judgment  for  the  title 
and  possession  of  the  land,  for  it  was  admit- 
ted that  appellant  had  title  and  should  re- 
cover, unless  appellees  established  a  right  to 
speci^flc  performance.  Refusing,  as  appellees 
did,  to  accept  the  deed  to  the  land  forward- 
ed by  appellant  in  November,  1911,  and  to 
perform  the  contract  as  made  through  the 
appellant's  brother  to  pay  $500  cash  for  the 
land,  because  of  the  adverse  legal  advice  as 
to  the  character  of  title  contracted  for,  such 
contract  lost  its  legal  force  of  enforcement 
by  appelleefi,  and  they  could  not  predicate 
a  right  of  spedflc  performance  upon  such 
original  contract  And,  further,  appellees 
In  their  pleadlog  do  not  rely  upon  the  con- 
tract so  made  throngh  tbe  brother  of  appel- 
lant While,  however,  it  admittedly  appears 
that  appellees  refused  to  perform  and  re- 
jected the  contract  ot  sale  of  the  land  for 
cash  made  in  behalf  of  appellant  by  her 
brother  In  November,  1911,  It  nevertheless 
farther  appears,  and  must  be  taken  as  a 
fact,  that  thereafter,  on  January  3,  1912,  ap- 
pellee C.  L.  Beasou,  by  letter  of  that  date, 
noade  a  new  and  distinct  offer  to  appellant 
in  respect  to  the  land.  In  the  letter  appellee 
plainly  proposed  to  appellant  to  take  the 
land  and  "risk  the  title"  upon  the  terms  that 
appellant  would  have  "the  deed"  to  the  land 
"so  made  that  I  could  pay  you  say  $60.00 
or  140.00  a  year  for  five  years,  and  then  pay 
the  ^SOO.OO."  This  proposal  of  appellee  to 
appellant  has  through  words  used  the  ele- 
ments of  an  offer  to  purchase  the  land  out- 
right at  once  on  the  terms  of  payment  in 
tbe  amount  and  at  the  time  mentioned,  and 


there  is  no  room  In  the  words  used  for  a 
different  construction  of  the  nature  and 
terms  of  such  offer.  To  this  proposal  of 
appellee  of  purchase  of  the  land  on  the  terms 
stated,  tbe  appellant  replied  In  her  letter  of 
January  22,  1912,  in  the  words,  "I  have  now 
decided  to  rent  you  the  land  for  the  five 
years  at  fifty  dollars  per  year,  with  the  un- 
derstanding at  the  expiration  of  the  five 
years  you  pay  me  five  hundred  cash  for  It." 
The  language  of  the  reply  so  plainly  ex- 
presses the  intention  and  purpose  of  the  ap- 
pellant in  respect  to  appellee's  proposal  in 
the  letter  of  January  3d  as  to  admit  of  no 
reasonable  doubt  to  appellee  that  it  was  real- 
ly a  rejectloa  of  his  proposal  of  purchase 
outright  of  the  land,  and  was  a  counter  pro- 
posal of  lease  and  sale  of  the  land.  And  ap- 
pellant's letter  of  February  lOth  emphasizes 
her  purpose  and  intention  of  rejection  of 
tbe  appellee's  proposal  as  made.  While  it 
Is  true  that  the  amounts  and  time  for  the 
payment  of  the  same  proposed  by  appellee 
were  accepted  and  used  by  appellant  in  her 
counter  proposal,  yet  the  same,  it  is  evident, 
was  merely  the  basis  acceptable  to  her  for  a 
counter  proposal  for  a  lease  first,  and  then  a 
sale  of  the  land  to  api)ellees  after  the  expira- 
tion of  the  five-year  lease.  If  the  appellees 
construed  the  letter  of  api>ellant  to  C.  L. 
Beason  as  accepting  his  very  offer  of  January 
3d,  they  clearly  misapprehended  the  letter 
and  its  legal  effect.  Since  the  proposal  of 
appellee  was  of  purchase  outright,  and  did 
not  contain  an  offer  to  rent  the  land,  and 
then  purchase  In  five  years  afterwards,  and 
the  reply  of  appellant  to  the  proposal  ex- 
pressly contained  and  insisted  upon  tbe 
terms  of  rental  for  five  years  first,  and  then 
sale  for  $500  cash  after  the  expiration  of  the 
five  years.  It  Is  manifest  that  the  reply  of 
appellant  did  not  correspond  to  the  terms 
proposed  by  appellee.  The  term  for  rental 
of  the  land  became  and  was  a  material  term 
of  the  counter  proposal  of  appellant,  and 
formed  a  new  and  variant  term  from  the 
terms  proposed  by  appellee.  It  is  quite  ele- 
mentary that,  unless  the  acceptance  corre- 
sponds to  the  offer,  there  is  a  lack  of  mutu- 
ality in  agreement  between  the  parties.  And 
it  appears,  as  an  admitted  fact  by  appellees, 
that  no  reply  was  made  by  them  to  appel?- 
lant's  counter  proposal  of  her  letter  of  Janu- 
ary 22d.  It  is  an  elementary  principle  of 
law  that,  unless  an  agreement  is  reached  by 
some  form  of  offer  on  one  side,  and  accept- 
ed on  the  other,  it  is  not  a  contract  result- 
ing in  obligation  and  enforceable  at  law. 
It  is  not  doubted  that  had  appellees  replied 
in  acceptance  of  the  appellant's  counter  pro- 
posal, the  case  would  present  a  very  differ- 
ent aspect,  for  appellant's  proposal  was  so 
complete  that  upon  acceptance  by  appellees 
an  agreement  would  have  been  formed  which 
contained  all  tbe  terms  necessary  to  deter- 
mine a  contract  And  If  the  counter  pro- 
posal of  appellant  should  be  construed  as  in- 
tended merely   to  open  negotiations  whidi 
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would  ultimately  result  In  a  contract,  such 
proposal  of  appellant  called  for  an  accept- 
ance by  appellees  before  they  could  legally 
assert  a  contract  to  have  been  formed  be- 
tween them  and  appellant  And  until  ac- 
ceptance the  counter  proposal  of  appellant  la 
not  an  agreement,  and  no  rights  either  In 
the  property  or  against  appellant  can  come 
Into  existence.  A  mere  mental  intention  to 
accept,  not  followed  by  notice  to  appellant, 
which  was  the  situation  In  this  record,  does 
not  have  the  legal  effect  of  converting  the 
counter  proposal  of  appellant  Into  a  contract. 
And  it  is  made  conclusive  by  the  letter  of 
March  25th,  written  by  appellee  C.  L.  Beason 
in  reply  to  appellant's  letter  of  February  22d, 
that  appellee  rejected  and  would  not  accept 
the  counter  proposal  of  appellant,  if  force  be 
given,  as  it  must  be,  to  the  statement  in  the 
letter  that,  "If  the  proposition  I  made  you 
Is  not  acceptable  to  you,  you  may  refund  the 
payment  made,  the  taxes  for  last  year,  and 
pay  me  a  very  reasonable  sum  for  my  own 
time  spent  about  the  place^  and  I  will  give 
up  possession  to  you."  It  is  conclusive  that 
appellant  accepted  this  letter  as  final  and 
ending  the  negotiations,  for  she  Instructed 
her  agent,  Mr.  Knight,  to  find  a  tenant  and 
rent  the  land  out  And  appellees  admit  that 
they  knew  her  intentions  in  the  matter  in 
June  following.  It  does  not  appear  that  ap- 
pellees had  made  any  payment  to  appellant 
for  her  to  refund  as  indicated  in  the  letter. 

[4]  There  appears  'the  evidence  that  ap- 
pellees, in  September,  and  after  notice  that 
appellant  had  acted  on  C.  L.  Reason's  letter 
of  March  25th,  tendered  appellant  $50  in 
exchange,  which  was  Immediately  refused 
and  returned  by  appellant  to  appellees.  It 
does  appear  that  on  March  16th  appellees 
paid  the  taxes  for  the  year  1911  on  the 
land.  But  the  payment  of  the  taxes  was  not 
made  by  any  authority  of  appellant,  and 
while  the  appellees  had  no  legal  claim  or 
contract  In  respect  to  the  land.  Therefore 
the  appellees  in  respect  to  the  payment  of 
the  taxes  stood  in  the  position  of  a  mere 
volunteer,  and  as  a  consequence  cannot  legal- 
ly predicate  a  right  of  recovery  against  ap- 
pellant for  the  taxes. 

[S]  The  facts  falling  to  establish  the  con- 
tract alleged  by  appellees,  the  Judgment  is 
reversed,  and,  as  the  material  facts  are  with- 
out dispute,  and  present  a  question  of  law, 
no  reason  exists  for  remanding  the  cause; 
and  Judgment  is  therefore  here  rendered  for 
appellant  for  the  title  and  possession  of  the 
land,  and  for  costs  of  the  district  court  and 
of  this  appeaL 


GOVERNMENT  HILL  CO.  v.  MUNDY  et  al. 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 

March  19,  1914.) 

1.  Tbksfass  to  Try  Titlk  ({  47*)— Vebdict— 
sufficiknct. 

In  trespass  to  tty  title,  where  the  descrip- 
tion in  the  petition  tailed  to  locate  the  corner 


which  was  the  beginning  point  of  the  descrip> 
tion  with  reference  to  any  monument,  and  the 
defendant  disclaimed  title  to  the  land  embraced 
in  plaintiff's  survey,  but  deiBnitely  fixed  the  cor- 
ner by  reference  to  known  monuments,  a  verdict 
finding  for  the  plaintiff  for  the  land  sued  for 
was  insufficieot  to  form  the  basis  of  a  judgment 
[Ed.  Note.— For  other  cases,  see  Trespass  to 
Tr;j  Title,  Cent.  Dig.  H  69-71;    Dec.  Dig.  } 

2.  Trespass  to  Tby  Title  (f  47*)— Judgment 

— CONFOBMITY  TO   VKBDICT. 

In  such  a  case  the  trial  court  could  not  by 
its  judgment  fix  the  disputed  comer,  after  re- 
ferring to  the  evidence,  siuce  that  would  be  to 
determine  the  fact  in  issue,  and  which  should 
have  been  determined  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  f!  69-71;  Dec.  Dig.  | 
47.*] 

3.  Trespass  to  TSt  Titub  ({  47*)— Judombnt 

— OOMFOBMITT  TO  VEBDICT. 

Nor  could  the  court  fix  the  corner  by  refer- 
ring to  the  description  contained  in  the  answer, 
since  the  verdict  was  for  what  the  plaintiff  sued 
for,  without  reference  to  the  claim  of  the  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  SJ  69-71;  Dec.  Dig.  | 
47.*] 

Appeal  from  District  Court  El  Paso  Coun- 
ty ;   A.  M.  Walthall,  Judge. 

Action  by  the  Oovernment  Hill  Company 
against  J.  3.  Mundy  and  others.  From  an 
amended  Judgment  entered  by  the  court  upott 
a  verdict  for  the  plaintiff,  the  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Patterson,  Buckler  &  Woodson  and  Pey- 
ton F.  Edwards,  all  of  El  Paso,  for  appel- 
lant T.  A.  Falvey  and  Goldstein  &  Miller,, 
all  of  El -Paso,  for  appellees. 

HIGGINS,  J.  Appellant  brought  this  suit 
in  trespass  to  try  title  to  recover  certain 
premises  in  El  Paso  county  described  as  fol- 
lows: "Beginning  at  a  point  in  the  west  line 
of  survey  No.  274  (patented  to  Valentine  and 
Johnathan  H.  Winters,  as  assignees  of  Peter 
U.  Pridham,  by  patent  No.  589,  vol.  8,  dated 
June  1,  1875,  recorded  in  Book  F,  at  page 
283),  2,003  varas  southerly  from  the  north- 
west corner  of  said  survey  No.  274 ;  thence 
southerly  50  varas  to  the  northwest  corner  of 
survey  No.  6;  thence  east  with  the  north 
line  of  said  survey  No.  6  672  varas  to  the 
northeast  comer  of  the  same;  thence  nortI» 
with  the  west  line  of  survey  No.  7  (for  E.  R. 
TaUy,  certificate  No.  23)  269  varas  to  the 
northwest  comer  of  said  survey  No.  7; 
thence  east  672  varas  with  the  north  line  of 
said  survey  No.  7  to  the  northeast  corner  of 
said  survey  No.  7  on  the  west  line  of  survey 
No.  8;  thence  north  with  the  west  Une  of 
survey  No.  8  245  varas  to  the  northwest  cor- 
ner of  said  survey  No.  8;  thence  east  672 
varas  with  the  north  line  of  said  survey  No. 
8  to  the  northeast  corner  of  the  same: 
thence  north  60  varas;  thence  west  at  right 
angles  712  varas;  thence  south  at  right  an- 
gles 245  varas;  thence  west  at  right  angles 
672  varas ;   thence  south  at  right  angles  269 
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varas ;  th«nce  vest  at  right  angles  632  varas 
to  the  place  of  beginning." 

Defendants  filed  disclaimer  and  answer  as 
follows:  "Defendants  say  tbat  there  Is,  as 
applied  on  the  ground,  an  irreconcilable  con- 
flict between  the  parts  and  elements  of  de- 
scription, in  said  original  petition,  of  the 
land  sued  for,  but  that,  as  to  all  land,  if  any, 
in  said  petition  described,  other  than  that  to 
which  these  defendants  hereinafter  plead  not 
guilty,  said  defendants  disclaim  and  deny 
having  claimed  or  held  at  any  time  posses- 
sion or  right  thereto  or  title,  or  laid  or  lay- 
ing claim  adverse  to  title  and  right  of  plain- 
tiff, or  having  interrupted  the  possession  of 
plaintiff  as  to  ttiat  part  of  the  lands  describ- 
ed in  original  petition,  which  part  is  describ- 
ed as  follows,  to  wit:  Beginning  at  the  N. 
W.  comer  of  city  cemetery  of  the  city  of  El 
Paso  and  of  the  fence  around  same,  and  run- 
ning W.  therefrom  a  perpendicular  of  four 
feet  on  and  to  the  B.  boundary  line  of  the 
J.  W.  Cnmmings  survey  No.  2  in  El  Paso 
county,  Tex.,  and  thence  N.  with  said  E. 
boundary  line  153  feet  to  a  mound  of  stone 
set  in  cement,  the  point  of  beginning  of 
boundary  of  said  part  of  tract  sued  for,  said 
mound  being  the  true  northwest  comer  of 
Eamund  Talley  survey  No.  6,  El  Paso  coun- 
ty, Tex.;  thence  E.  672  varas  to  pine  post 
12"  diam.,  1  ft.  above  3  ft.  in  ground,  in  W. 
line  of  R.  Tally  survey  No.  7  in  said  coun- 
ty, whicti  post  is  the  monument  of  N.  E.  cor- 
ner of  said  survey  No.  6 ;  thence  N.  269  vrs. 
to  rock  and  mortar  mound  in  said  W. 
boundary  line,  the  true  N.  W.  comer  of  said 
survey  No.  7;  thence  E.  672  varas  to  rocU 
and  mortar  mound  In  W.  line  of  boundary 
of  F.  Neve  survey  No.  8  in  said  county, 
marking  the  trae  N..;E.  corner  of  said  sur- 
vey No.  7 ;  thence  N.  with  said  last  W.  line 
245  varas  to  rock  and  mortar  mound,  the 
true  N.  W.  corner  of  said  survey,  F.  Neve 
No.  8;  thence  E.  672  varas  to  El.  Iwundary 
line  of  said  last  survey  and  of  Peter  U.  Prid- 
bam  survey  No.  274,  a  rock  and  mortar 
mound  monument,  marking  N.  B.  comer  of 
F.  Neve  survey  No.  8  (defendants  resisting 
the  claim  of  plaintiff  to  all  land  described 
In  petition  south  and  east  of  said  above 
lines);  thence  S.  to  eastern  end  of  most 
eastern  south  bobndary  line  of  tract  sued 
for;  thence  W.  672  varas  at  right  angles; 
thence  S.  at  right  angles  245  varas;  thence 
W.  at  right  angles  672  varas;  thence  S.  at 
right  angles  to  place  of  beginning.  As  to 
said  part  as  aforesaid  defendants  say  they 
are  not  guilty,  and  defend  the  wrongs  and 
trespasses  charged  by  plaintiff,  and  as  to 
said  part  defendants  deny  all  and  singular 
the  allegations  of  plaintiff's  petition,  resist- 
ing and  denying  the  claim  of  plaintiff  south 
of  true  northern  boundaries  of  said  surveys 
Xos.  6,  7,  and  8." 

Plaintiff  had  titie  to  the  Peter  Pridham 
tmvey  No.  274,  lying  Immediately  to  the 
north  of  and  adjoining  E.  R.  Talley  suryeys 


6  and  7,  and  F.  Neve  survey  No.  8,  owned  by 
defendants. 

The  Question  involved  was  one  of  bound- 
ary ;  the  Issue  being  whether  the  premises 
in  controversy  were  situate  In  the  Pridham 
survey  or  in  the  Talley-Neve  surveys  6,  7, 
and  8. 

The  Pridham  survey  is  described  in  patent 
as:  "Beginning  at  a  large  rock,  the  north- 
west corner  of  survey  No.  6  for  E.  R.  Talley, 
H.  R.  certificate  No.  23;  thence  east  with 
the  north  line  of  said  survey  672  varas  to 
the  northeast  corner  of  same;  thence  north 
with  west  line  of  survey  No.  7  for  B.  R.  Tal- 
ley certificate  No.  23  at  269  varas  northwest 
comer  of  said  survey  No.  7,  a  stake ;  thence 
east  672  varas  with  the  north  line  of  said 
survey  No.  7  to  a  stake  at  the  northeast  cor- 
ner of  said  survey  No.  7  on  the  west  line  of 
survey  No.  8;  thence  north  with  the  west 
line  of  survey  No.  8  (for  P.  Neve)  245  varas 
to  the  northwest  comer  of  said  survey  No>. 
8,  a  stake;  thence  east  672  varas  with  the 
north  line  of  survey  No.  8  a  stake  for  the 
northeast  comer  of  same;  thence  north 
1,5S&  varas  to  a  stake  for  the  northeast  cor- 
ner of  this  survey.  No.  274;  thence  west 
2,016  varas  to  a  stake  for  the  northwest  cor- 
ner of  this  survey  on  the  east  line  of  survey 
No.  2;  thence  south  2,053  varas  with  the 
east  boundary  Hue  of  the  J.  W.  Cummlngs 
(No.  2),  to  the  place  of  beginning." 

Talley  survey  No.  6  Is  described  as  begin- 
ning at  southeast  comer  of  survey  No.  1  on 
t>ank  of  river ;  "thence  north  2,688  varas  toi 
a  rock  mound ;  thence  east  672  varas  to  a 
rock  mound;    thence  south,"  etc. 

No.  7  begins  at  southeast  comer  of  6; 
"thence  north  2,957  varas  to  rock  mound; 
thence  east  672  varas  to  rock  mound ;  thence 
south,"  etc. 

No.  8  begins  at  southeast  comer  of  No.  7; 
"thence  north  2,662  varas  to  rock  mound; 
thence  west  672  varas  to  rock  mound;  thence 
south."  etc. 

From  the  statement  made  it  is  seen  that 
the  Pridham  south  line  is  coincident  with 
the  north  Une  of  surveys,  6,  7,  and  St  and 
that  the  location  of  this  dividing  line  is  the 
point  at  issue  between  the  parties.  It  is  fur- 
ther readily  apparent  that  the  location  of  the 
dividing  line  is  dependent  upon  the  location 
of  the  northwest  corner  of  No.  '6.  Finding 
this  comer  solves  the  whole  controversy. 
Upon  trial  before  a  Jury,  a  general  verdict 
was  rendered  in  favor  of  plaintiff  "for  the 
land  sued  for." 

Judgment  was  entered  in  the  cause  in  fa- 
vor of  plaintiff;  the  same  description  being 
given  of  the  land  as  was  contained  in  plain- 
tiff's pleadings,  with  the  interpolation  that 
the  northwest  comer  of  survey  No.  6  was 
"the  southwest  comer  of  said  Pridham  sur- 
vey No.  274,  and  being,  as  alleged  in  defend- 
ants' answer,  4  feet  west  from  the  north- 
west comer  of  the  city  cemetery."  This  In- 
terpolation  was  made  at  end  of  the  call 
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"tbence  southerly  60  varas  to  the  northwest 
comer  of  survey  No.  6,"  and  manifestly  was 
made  for  the  purpose  of  definitely  locating 
the  northwest  comer  of  survey  6  with  refer- 
ence to  the  northwest  comer  of  the  ceme- 
tery. 

Defendants  filed  motion  for  new  trial,  set- 
ting up  that:  "(a)  The  verdict  was  unsup- 
ported by  and  against  the  overwhelming 
weight  of  the  evidence;  (b)  the  court  erred  in 
its  charge  to  the  jury;  and  (c)  that  the 
judgment,  as  rendered  in  this  cause,  Is  not 
supported  by,  and  in  accordance  with,  the 
verdict  of  the  Jury  entered  herein  for  this; 
said  verdict  being  as  follows:  *Wc,  the  jury, 
in  the  case  numbered  6052,  find  for  the  plain- 
tiff for  the  land  sued  for.'  And  these  defend- 
ants show  to  the  court  that  the  land  sued  for 
embraced  a  strip  of  land  only  fifty  (50)  varas 
wide;  beginning  at  a  point  on  the  west 
boundary  of  the  Prldham  survey,  2,003  varas 
south  from  the  northwest  comer  of  said  Prld- 
ham survey,  which  beginning  point  these  de- 
fendants show  the  court  was  conclusively 
shown  by  the  evidence  to  be  fifty  (50)  varas 
plus  seventy-three  (73)  from  the  northwest 
comer  of  the  cemetery,  and  hence  the  strip 
of  land  sued  lacked  eighty  feet  (SO)  reaching 
to  the  northwest  comer  of  the  cemetery,  and, 
under  plaintiff's  own  pleading,  they  were  not 
entitled  to  any  land  lying  south  of  said  point 

eighty   (80)  north  of  the   northwest 

comer  of  the  cemetery;  but  they  show  to 
the  court  that  the  judgment  entered  here- 
in decrees  to  plaintiff  all  land  lying  south  of 
said  point,  located  as  above  stated,  eighty 

(80)  north  of  the  northwest  comer 

of  the  cemetery,  thus  embracing  a  strip  of 
land  eighty  feet  (80)  wide  not  sued  for,  and 
to  that  extent  the  judgment  of  the  court  is 
contrary  to  the  verdict  entered  in  this  cause, 
and  unsupported  by  the  pleadings,  and  for 
which  reasons  they  pray  the  court  that  the 
judgment  entered  on  the  verdict  of  the  jury 
be  set  aside." 

The  motion  was  overruled,  but  the  origi- 
nal judgment  entered  was  reformed  and 
amended,  so  as  to  give  plaintiff  judgment 
for  the  following  premises:  "Beginning  at  a 
point  on  the  west  line  of  survey  No.  274  (pat- 
ented to  Valentine  and  Johnathan  H.  Win- 
ters, as  assignees  of  Peter  U.  Prldham,  pat- 
ent No.  589,  vol.  8,  dated  June  1,  1875,  re- 
corded in  Book  F,  p.  283)  2,003  varas  south- 
erly from  the  northwest  comer  of  said  sur- 
vey No.  274,  which  beginning  point  is  north 
23  varas  from  a  rock  and  mortar  monu- 
ment, claimed  by  the  defendants  in  their 
pleadings  as  the  northwest  corner  of  sur- 
vey No.  6,  and  which  said  monument  is  153 
feet  northerly  from  the  northwest  corner 
of  the  fence  around  the  city  cemetery  of  the 
city  of  El  Paso,  El  Paso  county,  Tex.;  thence 
from  the  point  so  established  as  the  begin- 
ning point  of  the  land  sued  for,  southerly  60 
varas  to  the  northwest  corner  of  survey  No. 
6;  thence  east  with  the  north  line  of  said 


survey  No.  6,"  etc.,  (following  the  descrip- 
tion given  In  the  petition  back  to  the  begin- 
ning). This  reformation  doubtless  was  bas- 
ed upon  paraj;raph  of  motion  for  new  trial, 
quoted  above. 

Plaintiff  thereupon  filed  motion  to  set  aside 
the  amended  judgment,  which  being  overrul- 
ed. It  prosecutes  this  appeaL 

[1]  The  verdict  rendered  in  this  case  set- 
tled nothing,  and  was  wholly  insufficient  as 
the  basis  of  a  judgment  which  would  settle 
the  boundary  issue.  Jones  v.  Andrews,  72 
Tex.  6,  9  S.  W.  170;  Reed  v.  Cavett,  1  Tex. 
Civ.  App.  154,  20  S.  W.  837;  Edwards  v. 
Smith,  71  Tex.  156,  9  S.  W.  77;  Merwdl  v. 
Kenney,  45  S.  W.  423;  Bank  ▼.  Webb,  128 
S.  W.  426 ;  Wilhelm  v.  Baumann,  138  S.  W. 
292;  Johnson  v.  Gary,  157  S.  W.  237;  Best  v. 
Splawn,  33  S.  W.  1005;  Bailey  ▼.  Baker,  42 
S.  W.  124. 

It  is  a  general  one  in  plaintiff's  favor  "for 
the  land  sued  for,"  and,  upon  reference  to 
the  plaintiff's  pleadings  to  ascertain  what 
was  found  in  its  favor,  we  find  a  description 
that  refers  to  no  known  and  fixed  object  by 
which  the  premises  can  be  located  with  ac- 
curacy. The  description  in  plaintiff's  peti- 
tion fixed  the  beginning  point  of  the  land 
sued  for  2,003  varas  southerly  from  the 
northwest  corner  of  the  Prldham  survey  No. 
274,  without  naming  any  definite  object 
which  would  identify  said-  corner,  and  then 
followed  with  the  call  "thence  southerly  50 
varas  to  the  northwest  comer  of  survey  No. 
6,"  without  naming  any  object  by  which  such 
corner  could  be  identified.  The  calls  for  the 
lines  and  corners  of  7  and  8  do  not  aid  the 
insufficiency  in  any  way,  and  there  ia  no  defi- 
nite, fixed  object  named  in  the  petition  by 
which  the  land  sued  for  can  be  accurately 
and  certainly  located  upon  the  ground.  It  is 
necessary  only  to  refer  to  the  authorities  not- 
ed above  to  show  its  insufficiency.  Further 
discussion  of  the  subject  would  be  without 
profit. 

[2]  The  trial  court,  doubtless  realizing  the 
state  of  affairs,  undertook  to  remedy  the  situ- 
ation in  its  judgment,  by  locating  the  north- 
west corner  of  6  with  reference  to  objects  up- 
on the  ground,  viz.,  rock  and  mortar  monu- 
ment, and  comer  of  city  cemetery  fence. 
The  location  of  this  comer  was  the  very  point 
in  Issue.  It  is  the  province  of  the  jury  to 
find  the  facts,  and  of  the  court  to  render 
judgment  upon  their  findings.  The  verdict 
alone  must  constitute  the  basis  of  the  judg- 
ment and  the  court  is  wholly  without  au- 
thority to  go  beyond  the  verdict  and  look  to 
the  evidence  to  determine  what  judgment  to 
render,  and  it  matters  not  how  conclusive  the 
evidence  may  be  upon  any  particular  issue. 
The  verdict  of  the  jury  having  failed  to  lo- 
cate the  disputed  comer  and  Une,  or  fur- 
nish data  by  which  it  might  be  made  certain, 
the  court  was  without  authority  to  resort 
to  the  evidence  to  supply  the  defect  Ben- 
nett T.  Seabright,  32  S.  W.  1048;   Brient  r. 
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Bruce,  6  Tex.  Glv.  App.  580,  24  S.  W.  35 ;  Mc- 
Curd7  T.  Bollock,  2  Tex.  dv.  App.  228,  20  8. 
W.  1110;  Smith  V.  Tucker,  25  Tex.  594;  Glal< 
borne  t.  Tanner,  18  Tex.  69;  Akin  t.  Jeffer- 
son, 65  Tex.  1S7 ;  Carlee  t.  Rogan,  136  S.  W. 
1126 ;  \mUain8  t.  Smith,  98  S.  W.  916 ;  Mays 
r.  Lewis,  4  Tex.  38;  Glendenning  v.  Mat 
thewa.  1  White  &  W.  Clr.  Gas.  Gt.  App.  H 
iMM,  907 ;  Crosson  v.  Dwyer,  9  Tex.  Civ.  App. 
482,  30  S.  W.  929 ;  Thompson  ▼.  Albright,  14 
S.  W.  1020.  For  reason  Indicated  the  cause 
most  be  reversed. 

[>]  Appellant  asks  that  It  be  rendered  in 
Its  &yor  niton  the  Jury's  verdict,  and  that 
the  northwest  comer  of  survey  6  be  fixed  at 
the  point,  "as  alleged  in  defendants'  answer, 
4  feet  west  from  northwest  comer  of  the 
city  cemetery,"  upon  the  theory  that  the  In- 
sufficiency of  the  description  contained  in  the 
petition  might  be  aided  by  that  contained  in 
the  answer,  which,  it  is  contended,  fixes  such 
comer  at  the  point  indicated.  We  do  not 
so  understand  the  description  of  the  answer ; 
it  fixes  the  corner  at  a  mound  of  stone  set 
in  cement  153  feet  north  of  the  point  4  feet 
west  of  the  northwest  comer  of  cemetery. 
Furthermore,  the  jury's  finding  Is  with  ref- 
erence to  what  plaintiff  sued  for,  and  not 
according  to  any  claim  of  the  defendants.   . 

By  cross-assignment  appellees  submit  that, 
under  the  pleadings  of  plaintiff  and  defend- 
ants and  the  evidence,  the  verdict  of  the  ]n- 
ry  and  Judgment  of  the  court  should  have 
been  for  the  defendants  for  the  land  describ- 
ed in  the  answer  of  said  d^endants,  and 
ask  Jodgment  for  the  land  claimed  in  their 
answer,  and,  In  the  alternative,  that  the 
cause  be  affirmed.  What  has  been  said  above 
with  regard  to  the  authority  of  the  court  to 
go  beyond  the  verdict  and  look  to  the  evi- 
dence for  the  proper  judgment  to  render  like- 
wise disposes  of  the  cross-assignmeut,  since 
it  is  predicated  upon  the  theory  that  the 
court  has  such  a  right 

Hemrsed  and  remanded. 


MOORE  V.  UEHMANN. 

(Ck>urt  of  Civil  Appeals  of  Texas.    San  Antonio. 
March  18,  1914.) 

1.  BotTNDABIXB  (I  46*)  —  ESTABLISHUBirr  — 
AOBKEMENTS  BETWXBN  TEE  PARTIES. 

Where  the  line  in  controversy  was  that  of 
five  sarveys  out  of  a  group  consiBting  of  a  num- 
ber of  Burveya,  all  constituting  one  tier,  calling 
for  each  other,  and  all  surveyed  by  the  same 
surveyor,  an  agreement  as  to  the  line  of  one  of 
the  surveys,  separated  from  the  nearest  sur- 
vey in  controversy  by  three  other  surveys.  Is 
not  binding  as  to  the  lines  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  212-226,  249-251 ;  Dec-.  Dig.  | 
46.*] 

2.  Tbiai.  (i  237*)— Bbquestxd  Ohaboxs— Fob- 

THEB  iKSTBTTCnONS— BXTBDEN  OF  PbOOF. 

Where  the  court  had  cliarged  that  the  bur- 
den was  upon  the  plaintiff  to  establish  his  case 
by  a  preponderance  of  the  evidence,  it  was  prop- 
er to  refuse  a  requested  charge  that,  if  the  evi- 


dence left  the  jury  in  doubt,  they  should  re- 
turn a  verdict  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  542,  648-551;   Dec  Dig.  S  237.*] 

3.  BOUNDABIES      (I      37*)— Bstabuskmbnt— 
SiTFPiciKNOT  or  Evidence. 

In  trespass  to  try  title,  evidence  h^d  suffi- 
cient to  warrant  the  jury  in  finding  that  the 
corner  of  one  of  the  surveys  in  controversy  was 
that  located  by  a  anrveyor  who  testified  for  the 
plaintiff,  and  not  that  located  by  one  who  tes- 
tified for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  H  184-194 ;   Dec.  Dig.  i  37.*] 

4.  New    Tbiai.    ((    102*)— Gbounds— N«wi.Y 
DiscovxBXD  Evidence— Matebialitt. 

Evidence,  discovered  after  the  trial  of  an 
action  of  trespass  to  try  title  which  consisted  of 
the  testimony  of  a  surveyor,  who  testified  for  the 
plaintiff  that  he  bad  discovered  the  bearing  trees 
for  a  certain  corner  not  in  controversy,  but  be- 
longing to  the  same  group  of  surveys,  to  be  as 
claimed  by  the  defendant  but  that  he  still 
contended  that  bis  location  of  another  comer, 
which  was  in  controversy,  and  concerning  which 
he  testified  at  the  trial,  was  correct,  did  not  re- 
quire the  Kranting  of  a  new  trial  to  the  de- 
fendant where  it  api>eared  from  the  original 
testimony  that  he  did  not  dispute  the  locatioQ  of 
the  former  comer,  and  his  failure  to  give  the 
testimony  as  to  the  finding  of  the  trees  was 
due  to  the  failure  of  defendant  to  ask  him  con- 
cerning them. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  207,  210-214 ;  Dec  Dig.  S  102.*? 

Appeal  from  District  Court,  Maverick 
County;    W.  C.  Douglas,  Judge. 

Trespass  to  try  title  by  F.  Lehmann 
against  Elizabeth  Moore,  Individually  and  as 
guardian  of  Q.  Bedell  Moore,  a  minor.  Judg- 
ment for  the  plaintiff,  and  defendant  ap 
peals.    Affirmed. 

McFarland  Sc  Lewrlght  of  San  Antonio, 
and  Ben  V.  King,  of  Eagle  Pass,  for  appel- 
lant J.  R.  Sanford,  of  Eagle  Pass,  and  T.  T. 
VauderHoeven,  of  San  Antonio,  for  appellee. 

MOURSUND,  J.  This  suit  was  insUtuted 
by  appellee  against  appellant  in  the  form  of 
trespass  to  try  title.  By  agreement  the  is- 
sue was  confined  to  the  determination  of  the 
correct  boundaries,  as  made  and  established 
by  the  original  surveyor,  between  the  abut- 
ting surveys  owned  by  the  respective  parties. 
The  trial  resulted  in  a  verdict  and  Judgment 
awarding  the  plaintiff,  Lehmann,  the  land 
in  dispute. 

[1]  By  the  first  assignment  of  error  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment  is  questioned;  It  being  contended 
that  plaintiff  and  defendant  agreed  that  the 
north  line  and  northeast  corner  of  survey 
No.  72  was  at  the  point  designated  by  sur- 
veyor Whlteaker,  and  that  by  the  adoption  of 
the  line  established  by  surveyor  Barker  the 
line  so  agreed  upon  was  disregarded.  No 
evidence  Is  shown  in  the  statement  from 
which  an  agreement  as  to  the  location  of  the 
lines  in  controversy  could  be  found  to  have 
been  made.  Nor  was  any  such  issue  submit- 
ted to  the  Jury.  The  controversy  was  as  to 
the  line  between  surveys  75,  76,  77,  78,  and 
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70  owned  by  appellant  and  surrey  No.  2 
owned  by  appellee.  It  appears  that  surveys 
72  to  80,  Inclusive,  constitute  a  tier  of  sur- 
veys calling  for  each  other,  and  surveyed  In 
1848  by  the  same  surveyor ;  also  that  Whlte- 
aker's  location  of  the  northwest  corner  of 
survey  72  was  satisfactory  to  appellee  and 
agreed  to  by  him  as  correct,  and  his  home 
tract  was  located  in  accordance  therewith. 
There  are  seven  surveys  between  No.  72  and 
No.  75  (fractional  numbers  being  given  some 
of  the  surveys);  and,  while  the  line  of  72 
was  agreed  upon  as  correct,  such  agreement 
could  not  bind  appellee  as  to  the  lines  in 
controversy  in  this  suit  The  assignment  is 
overruled. 

[2]  There  is  no  merit  in  the  second  assign- 
ment. The  court  instructed  the  Jury  tbat 
the  burden  of  proof  was  upon  the  plain  tlft 
to  establish  his  case  by  a  preponderance  of 
the  evidence,  and  it  was  proper  to  refuse  a 
special  charge  to  the  effect  that  if  the  testi- 
mony left  them  in  doubt  as  to  the  true  loca- 
tion of  the  lines,  to  return  a  verdict  for  de- 
fendant. Railway  v.  Reagan,  34  S.  W.  798; 
I.  &  G.  N.  Ry.  Ck).  V.  VUlareal,  36  Tex.  Civ. 
App.  632,  82  S.  W.  1063;  Railway  v.  Davis, 
84  S.  W.  669;  Brewer  v.  Doose,  146  S.  W. 
323. 

[3]  The  tliird  assignment  reads  as  follows: 
"The  trial  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial  because  the  ver- 
dict of  the  Jury  establishing  the  boundary 
lines  in  question  as  they  were  located  by 
surveyor  Barker  is  erroneous  and  contrary 
to  the  evidence,  in  tills ;  Tbat  the  undisput- 
ed evidence  shows  that  surveyor  Whlteaker 
located  the  north  line  of  survey  79  and  the 
south  line  of  survey  80  at  a  point  where  such 
line  was  run  by  the  original  surveyor  to 
cross  Los  Moras  creek,  at  a  point  where, 
owing  to  the  rock  formation  of  its  bed,  its 
location  could  not  have  changed  since  the 
maldng  of  the  original  survey,  and  that  he 
found  original  bearing  trees,  at  the  north- 
east comer  of  survey  No.  79,  that  this  line, 
creek,  and  comer  all  corresponded  with  the 
field  notes  of  the  original  surveyor  who  made 
all  of  the  surveys  called  for  as  part  of  the 
western  boundary  of  survey  2,  and  estab- 
lished miatbematically  correctly  the  location 
of  all  such  surveys  and  of  the  western 
boundary  lines  of  survey  No.  2  as  shown  by 
Whiteaker's  map,  wherefore  should  so  much 
of  said  Judgment  as  establishes  the  western 
boundary  of  survey  No.  2  be  by  this  court 
set  aside."  It  does  not  appear  that  Whlte- 
aker found  original  bearing  trees  at  the  place 
he  took  to  be  the  northeast  corner  of  sur- 
vey 79,  but  did  find  an  original  bearing  tree 
at  the  place  located  by  him  as  the  southeast 
corner  of  survey  No.  80,  which  corner,  If 
the  field  notes  be  correct,  should  be  297  varas 
west  of  the  northeast  comer  of  79.  But 
Barker  identified  the  southeast  comer  of  79 
at  a  place  from  which  a  line  running  north 
would  intersect  a  projection  of  the  south 
line  of  No.  80  at  a  point  only  76  varas  from 


the  point  identified  by  Wlilteaker  aa  the 
southeast  corner  of  No.  80.  Barker  testified 
to  finding  an  old  marked  tree  and  a  stump 
corresponding  to  the  location  of  the  bearing 
trees  for  the  southeast  corner  of  No.  79,  and 
the  Jury  accepted  Ills  tlieory  that  the  place 
so  identlfled  by  him  was  in  tmth  the  aovtb- 
east  corner  of  survey  70.  If  the  comer  as 
located  by  Barker  be  correct,  then  it  appears 
tbat  the  surveyor  who  originally  made  the 
surveys  made  a  mistake  in  the  distance  with 
respect  to  the  north  line  of  79,  or  else  In 
ranning  north  from  the  southeast  corner  of 
said  survey  he  ran  approximately  216  varas 
east  of  the  true  north  course.  Survey  79 
calls  to  begin  at  the  northwest  or  upper  river 
comer  of  No.  78;  thence  east  3,836  varas, 
a  marked  comer;  thence  north  1,020  varas 
to  a  marked  corner;  thence  west  3,495  varas 
to  Los  Moras  creek,  and  4,210  varas  to  river, 
another  marked  corner.  Survey  80  calls  to 
begin  at  northwest  comer  of  79;  thence 
east  805  varas  to  L6s  Moras  creek  (which 
ctH).  does  not  correspond  by  90  varas  with 
the  same  call  in  the  field  notes  of  No.  79), 
and  3,913  varas  to  marked  corner  for  south- 
east comer  of  No.  80.  It  appears  that  sur- 
veys 78,  79,  and  80  were  made  on  April  16, 
1848,  and  that  survey  77  was  made  on  April 
27,  1848,  wMle  surveys  76  and  75  were  made 
on  April  17,  1848.  The  date  given  for  sur- 
vey 77  Is  doubtless  a  mistake,  and  should 
be  April  17tb.  The  surveys  purport  to  have 
been  made  from  down  the  river,  and  survey 
76  calls  for  its  beginning  at  the  upper  cor- 
ner of  74,  while  76  calls  for  its  beginning  at 
the  upper  comer  of  75,  and  thus  each  sur- 
vey is  constructed  upon  the  one  preceding  It 
In  numl>er,  but  according  to  the  field  notes 
the  last  three  surveys  were  made  before 
those  upon  which  they  are  constmcted.  As 
survey  79  calls  to  begin  at  the  upper  cor- 
ner of  78,  (It  the  mouth  of  Los  Moras  creek, 
it  is,  likely  that  such  point  was  selected  foe 
the  beginning  point  of  the  surveys  in  making 
the  work  upon  the  ground.  The  course  pur- 
sued in  making  these  surveys  is  not  clearly 
enough  defined  to  establish  that  no  mistake 
was  made  in  calling  the  distance  between  the 
southeast  corner  of  No.  80  and  northeast 
comer  of  No.  79  to  tie  297  varas,  nor  can  it 
be  said  that,  even  if  the  northeast  corner  of 
79  was  originally  located  297  varas  east  of 
the  southeast  corner  of  No.  80,  it  would  nec- 
essarily disprove  the  correctness  of  Barker's 
contention  regarding  the  location  of  the 
southeast  corner  of  79.  Barker  testified 
that,  using  the  marked  tree  found  by  him 
at  the  place  he  identifies  as  the  southeast 
corner  of  79,  and  locating  the  corner  there- 
from, he  found  a  burnt  stump  which  would 
fit  the  bearing  as  to  course  and  distance 
wltliin  a  foot;  that  in  his  12  years*  experi- 
ence he  had  never  found  bearing  trees  to  fit 
field  notes  closer.  He  also  testified  that  If 
the  southeast  corner  of  79  was  located  at  the 
point  contended  for  by  Whlteaker,  one  of  the 
bearing  trees  would  Iiave  been  on  the  side  of 
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a  rock  "jaajiUa"  bill,  where  lie  saw  no  In- 
dication that  any  tree  had  erer  grown.  Nei- 
ther sarveyor  was  able  to  find  any  trees 
which  he  took  to  be  bearing  trees  for  the 
northeast  corner  of  79.  Whiteaker  did  not 
consider  the  fact  that  the  tree  and  stump 
at  Barker's  southeast  comer  of  79  corre- 
si)onded  so  closely  with  the  field  notes  to  be 
important,  contending  that  In  a  heavily 
wooded  country  a  person  could  go  anywhere 
and  get  two  trees  to  fit  a  call,  and  that  there 
was  quite  a  lot  of  timber  at  this  place.  He 
also  considered  the  fact  that  a  larger  tree 
than  the  marked  one  was  closer  to  the  place 
adopted,  as  the  corner  tended  strongly  to 
show  that  such  marked  tree  was  not  a  bear- 
ing tree. 

We  ha.Te  considered  all  the  testimony  care- 
fully and  conclude  that  we  would  not  be  jus- 
tified In  holding  that  the  evidence  In  favor 
of  appellant's  contention  as  to  the  location  of 
the  east  line  of  No.  79  Is  of  such  character 
that  we  would  be  justified  In  setting  aside 
the  verdict.  There  was  evidence  from  which 
the  jury  could  reasonably  find  that  the  south- 
east comer  of  No.  79  was  at  the  place  Iden- 
tified by  Barker,  and,  there  being  no  means 
of  Identifying  any  place  as  the  northeast 
comer  of  No.  79,  except  by  ranning  course 
and  distance  from  the  southeast  corner  of 
such  survey  and  the  northwest  comer  there- 
of, the  northeast  corner  would  be  located  at 
Oxe  Intersection  of  the  lines  so  run.  By  this 
assignment  of  error  only  the  location  of  the 
east  line  of  79  is  attacked,  no  contention  be- 
ing made  that  the  southwest  corner  of  survey 
75  as  located  by  Barker  was  not  supported 
by  evidence.  The  comers  relied  upon  by 
Whiteaker  were  the  southeast  corner  of  No. 
80,  the  northwest  corner  of  72,  and  the  south- 
west corner  of  No.  74%,  all  of  which,  while 
persuasive  In  showing  the  location  of  the  in- 
termediate surveys,  would  be  overcome  by 
tbe  actual  location  of  the  southwest  corner 
of  No.  75  and  the  southeast  comer  of  No.  79, 
because  from  such  corners  the  east  lines  of 
snrveys  75  to  79  can  be  more  accurately  de- 
termined. The  evidence  supports  the  verdict, 
and  the  assignment  is  overruled. 

[4]  By  the  fourth  assignment  complaint  is 
made  because  the  court  refused  to  grant 
a  new  trial  on  the  ground  that  after  the 
trial  one  of  appellant's  attorneys  learned 
from  witness  Barker  that  said  witness  did  go 
to  the  northeast  comer  of  survey  79  and  tlie 
sontheast  comer  of  survey  80,  and  found  the 
bearing  trees  described  by  Whiteaker  as  hav- 
ing existed  at  said  corners,  and  found  Whlte- 
aker's  survey  of  said  line  to  be  correct.  Be- 
fore taking  up  the  testimony  of  Barker,  when 
called  to  testify  upon  the  hearing  of  the  mo- 
tion for  new  trial,  we  wish  to  again  call  at- 
tention to  the  fact  that  Whiteaker  did  not 
identify  any  bearing  trees  for  the  northeast 
comer  of  No.  79,  and  Barker  testified  he  did 
not  find  any  bearing  trees  for  said  corner. 


Barker  testified  during  tbe  trial  that  he  lo- 
cated the  northeast  comer  of  No.  79  at 'a 
point  76  yaras  east  of  the  southeast  comer 
of  No.  80,  and  that  his  corner  was  3,240  varas 
from  Los  Moras  creek.  As  Whiteaker  testi- 
fied that  the  northeast  corner  of  No.  79  as 
located  by  Barker  was  about  81  varas  east 
of  tbe  southeast  corner  of  No.  80,  it  will  be 
seen  that  the  jury  must  have  fully  under- 
stood that  Barker  admitted  the  location  of 
the  southeast  corner  of  No.  80  to  be  as  claim- 
ed by  Whiteaker.  In  testifying  upon  the 
hearing  of  the  motion  for  new  trial,  he  ad- 
mitted finding  the  tree  by  which  Whiteaker 
located  the  southeast  comer  of  No.  80,  and 
bis  belief  that  it  was  an  original  bearing  tree 
for  said  comer,  but  contended  the  evidence 
was  more  conclusive  as  to  tbe  correctness 
of  his  location  of  the  southeast  corner  of  79 
than  the  evidence  of  tbe  correctness  of  White- 
aker's  location  of  No.  80.  He  again  testified 
tbat  be  found  no  bearing  trees  for  the  north- 
east corner  of  No.  79.  It  appearing  that  up- 
on the  trial  be  did  not  dispute  the  location 
of  tbe  southeast  comer  of  No.  60,  and  that 
bis  failure  to  testify  to  finding  the  bearing 
tree  was  caused  solely  by  tbe  failure  of  ap- 
pellant's counsel  to  interrogate  him  upon  that 
point,  the  court  did  not  err  In  overmllng  the 
motion  for  new.  trial.  The  assignment  is 
overruled. 
The  judgment  Is  affirmed. 


AMERICAN  MACHINERY  CO.  y.  HALEZ. 

(Court  of  Civil  Appeals  of  Texai.    Dallas. 
March  14,  1914.    Rehearing  De- 
nied April  4,  1914.) 

1.  Tbiai.  (I  139*)— DiKEcnoN  OF  Verdict. 

To  warrant  a  direction  of  verdict  for  de- 
fendant, it  must  appear  that  there  is  no  testi- 
mony upon  which  the  jury  can  reasonably  find 
a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  SS  332,  833,  338-341,  365;  Dec.  Dig.  i 
139.  •] 

2.  Masteb  ano  Servant  (H  101,  102*)— Safe 
Flack  to  Work— Master's  Duty. 

The  master  must  exercise  ordinary  care  to 
furnish  his  servant  a  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i{  135,  171,  174,  178-184, 
192;   Dec  Dig.  §§  101,  lOZ*] 

3.  Master  and  Servant  ({  286*)— Action  fob 
Injury  to  Servant— Question  fob  Juby. 

In  an  action  for  an  injury  to  a  servant 
caused  by  a  dummy  elevator  falling  which  the 
servant  was  dismantling  preparatory  to  the  in- 
stallation of  new  elevators,  held,  under  the  evi- 
dence, a  qnestion  for  the  jury  whether  the  mas- 
ter exercised  due  care  to  provide  a  safe  place 
to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J{  1001,  1006,  1008,  lOlO- 
1015,  1017-1033.  1036-1042,  1044,  10i6-1050; 
Dec.  Dig.   i  28(8.*] 

4.  Master  and   Sebvant  (f  203*)— AsstrMP- 
TiON  OF  Risk— Natube  and  Extent. 

Assumed  risk  is  the  voluntary  exposure  of 
tbe  servant,  without  remonstrance,  to  the  ordi- 
nary hazards  of  the  particular  use  of  machin- 
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ery  or  appliances,  claimed  by  him  to  be  defective 
or  unfit,  but  of  which  conditionB  or  dangers  he 
knew,  or  must  necessarily  have  acquired  knowl- 
edge in  the  ordinary  pursuit  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {(  538-543;    Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  689-691 ;  ToL  8,  pp.  7584,  7585.] 

5.  Master  and  Sksvant  (g  206*)— Plack  to 
Work— Inspection  and  Test. 

In  the  application  of  the  rule  of  assumed 
risk,  there  is  on  the  servant  no  duty  of  inspec- 
tion, and,  in  the  pursuit  of  his  work,  he  may 
assume  that  the  master  has  done  his  du^  and 
provided  for  him  a  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  547-549;  Dec  Dig.  ( 
206.»] 

6.  Master  and  Servant  (}  288*)— Actions 
FOB    Injurt   to    Servant— Qitxstioms  iob 

JtJBT. 

In  an  action  for  an  injury  to  a  servant 
caused  when  the  supports  of  a  dummy  elevator 
which  he  was  dismantling  fell,  the  question  of 
assumed  risk  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  1068-1088 ;  Dec.  Dig.  { 
288.*] 

7.  Master  and  Servant  ({  289*)— Action  fob 
Injury  to  Servant— Question  tor  Injubt 

— CONTBIBtJTOBT  NEOLIOENCE. 

In  an  action  for  an  injury  to  a  servant  by 
a  dnmmy  elevator  which  he  was  dismantling 
falling,  evidence  held  sufficient  to  take  to  the 
jury  the  qnestion  of  contributory  negligence. 

[£M.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f §  1089,  1090,  1092-1132 ; 
Dec.  Dig.  g  280.*] 

Error  to  District  Court,  Dallas  County; 
Kenneth  ^oree.  Judge. 

Action  by  B.  F.  Haley  against  the  American 
Machinery  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.     AfiSrmed. 

Lasslter,  Harrison  &  Rowland,  of  Ft 
Worth,  for  plaintiff  In  error.  Carden,  Star- 
ling, Carden,  Hemphill  &  Wallace,  of  Dallas, 
tor  defendant  In  error. 

RASBURT,  J.  Defendant  in  error  sued 
plaintiff  In  error  for  damages  tor  personal  In- 
juries sustained  by  defendant  in  error  while 
employed  by  plaintiff  In  error  as  a  common 
laborer;  the  precise  grounds  of  negligence 
alleged  being  the  failure  of  the  plaintiff  in 
error  to  provide  defendant  In  error  a  rea- 
sonably safe  place  for  the  performance  of 
the  duties  of  his  employment  Plaintiff  In 
error  met  the  charge  of  negligence  by  the 
general  denial  and  pleas  of  assumed  risk  and 
contributory  negligence.  Trial  by  jury  re- 
sulted In  verdict  for  defendant  In  error,  fol- 
lowed by  appropriate  judgment,  from  which 
this  wilt  of  error  Is  prosecuted.  - 

The  facts  essential  to  a  consideration  of 
the  appeal  are  In  substance  as  follows: 
Plaintiff  In  error  was  engaged  in  Installing 
elevators  In  a  seven-story  building  In  the  dty 
of  Dallas,  then  In  course  of  construction,  and 
defendant  In  error  was  employed  by  plaintiff 
In  error  as  a  common  laborer  or  unskilled  | 


workman  In  and  about  the  work.  At  the 
time  defendant  In  error  was  Injured  he  was 
engaged  In  dismantling  a  "dummy"  elevatot 
under  directions  of  plaintiff  in  error's  fore- 
man. This  "dummy"  elevator  was  a  tempo- 
rary frame  structure  which  was  drawn  up 
and  down  the  elevator  shafts  In  the  manner 
that  an  ordinary  elevator  moves,  except  that 
the  "dummy"  was  drawn  up  and  down  the 
shaft  by  block  and  tackle.  The  "dummy"  had 
a  floor  and  a  top;  the  latter  being  sup- 
ported by  uprights  extending  from  the  floor 
to  the  top,  the  sides  of  the  dummy  being 
practically  uninclosed.  The  dummy  was  built 
for  the  twofold  purpose  of  transporting  men 
and  material  up  and  down  the  building.  The 
work  of  Installing  the  elevators  had  progress- 
ed to  that  extent  that  it  became  necessary  to 
dismantle  the  temperary  structure  we  have 
described  In  order  that  the  i)ennanent  cars 
might  be  placed,  aud,  as  we  have  said,  de- 
fendant In  error  was  engaged  In  that  duty. 
It  was  the  custom  to  stop  the  dummy  for  a 
long  period  of  time  at  some  given  floor,  and 
the  one  defendant  In  error  was  dismantling 
had  been  at  rest  on  the  third  floor  of  the 
building  for  quite  three  weeks,  and  was  se- 
cured In  position  In  the  following  manner: 
The  shafts  built  In  the  buUdlng  for  the  ele- 
vators were  Inclosed  on  three  sides,  and  open 
on  one.  Fastened  In  the  solid  wall  directly 
In  front  of  the  opening  In  the  shafts  were 
steel  or  Iron  brackets  or  bolts,  which  extend- 
ed from  and  held  In  position  an.uprlght  steel 
guide  pole  up  and  down  which  the  perma- 
nent elevators  would  run  when  Installed. 
On  these  brackets  In  the  space  between  the 
guide  poles  and  the  walls  was  placed  a  2x4 
plank  extending  across  the  shaft  wall.  A  2- 
xlO  timber  or  plank  was  placed  on  the  2x4 
so  fastened  against  the  wall,  and  extended 
across  the  shaft  opening,  resting  on  the  floor 
of  the  building.  Upon  this  2x10,  arranged  and 
secured  as  we  have  said,  the  dummy  was  low- 
ered and  remained  until  removed  to  another 
floor.  Defendant  in  error  In  the  process  of 
dismantling  the  elevator  had,  with  the  aid 
of  a  pinch  bar,  removed  the  top,  the  floor, 
and  all  but  three  or  four  pieces  of  the  fram- 
ing, when  the  2x10,  upon  which  he  was  stand- 
ing, together  with  the  remaining  portion  of 
the  "dummy,"  fell  a  distance  of  about  40 
feet,  and  the  defendant  in  error,  as  a  result, 
was  seriously  and  permanently  Injured.  The 
2x4,  which  rested  upon  the  bolts  fastened  In 
the  wall,  did  not  fill  the  space  between  the 
guide  pole  and  the  wall  by  approximately  4 
inches,  and  hence  did  not  set  firmly  on  the 
bolts,  and  In  the  space  between  the  guide 
poles  ana  the  wall.  It,  however,  remained  on 
the  bolts  when  the  2x10  and  the  dummy 
fell,  but  was  out  of  adjustment  The  fall 
was  caused  by  the  2x10  working  or  slipping 
off  the  2x4.  Plaintiff  was  familiar  with  the 
method  and  manner  of  anchoring  the  dummy, 
and  had  assisted,  without  accident.  In  dls- 
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mantling  a  similar  one  In  the  companion 
shaft  In  the  building.  He  made  no  examina- 
tion or  Inspection  of  the  supports  to  see  If 
they  were  safe,  but  assumed  that  the  foreman 
had  done  so,  and  relied  upon  plalntltC  In  er- 
ror In  that  respect  Plaintiff  in  error's 
foreman  examined  the  supports  two  or 
three  days  before  the  accident,  and  found 
tbem  safe  and  In  good  condmon. 

[1-3]  The  first  error  assigned  Is  the  refusal, 
of  the  trial  Judge  to  direct  verdict  for  plain- 
tiff In  error.  This  should  have  been  done, 
It  is  urged,  because  the  evidence  falls  to  show 
that  the  accident  resulted  from  any  negli- 
gence on  the  part  of  plaintiff  In  error.  Be- 
fore such  course  la  warranted,  the  rule  is 
that  It  must  appear  from  the  whole  case  as 
made  by  the  testimony  that  the  plaintiff  has 
no  testimony  upon  which  the  jury  can  rea- 
sonably find  a  verdict  In  his  favor  (I.  ft  O.  N. 
By..Ck>.  v.  Edwards,  100  Tex.  22,  98  S.  W. 
106) ;  and  we  think  the  evidence  in  the 
Instant  case  falls  short  of  sustaining  the 
mle  stated.  The  general  rule  Is  that  it  is 
the  duty  of  the  master  to  furnish  the  servant 
a  safe  place  to  perform  his  duties,  and  the 
measure  of  his  duty  Is  to  exercise  ordinary 
care  In  that  respect,  and  whether  the  facts 
disclose  a  compliance  with  the  rule  is  at  all 
times  a  question  for  the  Jury.  In  connection 
^th  the  latter  rule  It  is  practically  un- 
disputed that  the  place  assigned  to  defendant 
in  error  to  perform  his  labor  was  approved 
and  furnished  by  plaintiff  in  error ;  in  fact  a 
similar  arrangement  was  adopted  and  fur- 
nished for  dismantling  the  dummy  in  the 
companion  shaft  prior  to  dismantling  the  one 
upon  which  appellee  was  Injured.  The  tim- 
ber supporting  the  dummy  did  fall,  and  that 
fact,  together  with  the  facts  showing  the 
manner  and  method  of  anchoring  the  ele- 
vator, were  all  the  facts  adduced,  and  It  was 
for  the  Jury  to  say,  upon  consideration  of  the 
same  whether  plaintiff  in  error  met  the  rule 
of  ordinary  care.  For  us  to  say  that  plaintiff 
in  error  did  exercise  ordinary  care  would  be 
to  pass  upon  the  facts.  We  incUne  to  the 
opinion  that  the  Jury  probably  concluded 
that  the  cause  of  the  fall  of  the  dummy  was 
that  the  2x10  by  degrees  worked  off  the  2x4 ; 
yet,  admitting  such  to  be  the  only  conclusion 
to  be  deduced  froin  the  testimony,  it  does  not 
present  a  case  where  there  is  no  testimony 
from  which  the  jury  could  reasonably  have 
deduced  negligence,  since  the  Jury  may  have 
believed  that  plaintiff  in  error  should  have 
anticipated  such  a  result,  and  such  con- 
doslon  Is  reasonable  in  view  of  the  narrow 
surface  of  the  2x4  upon  which  the  2x10  rest- 
ed, and  the  failure  of  appellant  to  in  some 
manner  fasten  the  2x10  to  the  2x4  to  prevent 
the  very  resxilt  that  did  probably  occur.  Nor 
does  the  fact  that  the  2x10  may  have  worked 
off  the  2x4  as  a  result  of  api)ellee'8  exertions 
in  performing  the  work  assigned  to  him  af- 
fect the  conclusion  stated,  as  urged  by  appel- 
lant.   On  the  contrary,  it  occurs  to  us  that  it 


supports  the  theory  that  appellant.  In  the 
exercise  of  ordinary  care  In  preparing  appel- 
lee a  safe  place  to  work,  should  have  antic- 
ipated the  identical  mishap  when  It  directed 
appellee  to  perform  his  work  upon  the  eleva- 
tor constructed  and  arranged  by  appellant  f oi 
appellee's  use. 

[4-6]  It  is  next  urged  under  said  assign- 
ment that  appellee  assumed  the  risk  of  the 
conditions  which  brought  about  his  injuries. 
In  a  recent  case  assumed  risk  is  said  to  be 
"the  voluntary  exposure  of  the  servant, 
without  remonstrance,  to  the  ordinary  haz- 
ards of  the  particular  use  of  machinery  or 
appliances,  claimed  by  him  to  be  defective 
or  unfit,  but  of  which  conditions  or  dangers 
be  knew,  or  must  necessarily  have  ac- 
quired knowledge  in  the  ordinary  pursuit  of 
his  duOes."  G.  H.  &  H.  R.  Cto.  v.  Hodnett 
(Sup.)  163  8.  W.  15.  In  the  application  of 
the  rule  of  assumed  risk  it  may  also  be  said 
that  there  is  on  the  servant  no  duty  of  in- 
spection, and  that.  In  the  pursuit  of  his  work, 
he  ma^  assume  that  the  master  has  done  his 
duty  and  provided  for  him  a  safe  place  to 
work.  T.  A  N.  O.  By.  Co.  v.  Blngle,  91  Tex. 
287,  42  S.  W.  971;  Peck  v.  Peck,  99  Tex. 
10,  87  8.  W.  248.  Under  the  rules  stated  it 
is  argued  by  plaintiff  in  error,  in  effect,  that ' 
an  examination  of  the  2x10  by  defendant  in 
error  at  intervals  as  he  progressed  with  his 
work  would  have  disclosed  any  change  In  the 
original  safe  place  furnished  him  by  plalntUf 
In  error,  and  that  such  occasional  examina- 
tion was  obviously  necessary  to  appellee's 
safety.  It  occurs  to  us  that  the  proposition 
furnishes  a  refutation  of  its  own  soundness 
under  the  evidence.  It  is  claimed  by  plain- 
tiff in  error,  and  Its  foreman  testified,  that 
the  arrangement  which  anchored  the  elevator 
was  a  safe  place  as  arranged,  and  that  the 
change  from  a  safe  place  to  an  unsafe  one  re- 
sulted as  defendant  in  error's  work  pro- 
gressed. Defendant  in  error  testified  that 
he  had  dismantled  a  similar  dummy  on  a 
Similar  arrangement,  without  accident,  and 
relied  upon  plaintiff  in  error  to  furnish  him 
a  safe  place  to  work  upon.  Now,  what  we 
have  said  being  true,  and  conceding  that  de- 
fendant in  error;  by  turning  aside  from  his 
employment  and  making  an  occasional  ex- 
amination of  the  2x10,  would  have  discovered 
whether  it  was  in  danger  of  slipping  from 
the  2x4,  nevertheless  to  charge  defendant  in 
error,  under  the  rule  of  assumed  riak,  with 
the  duty  claimed  Is  inevitably  but  to  charge 
him  with  the  duty  of  inspection,  or  to  shift 
to  the  servant  the  duty  Imposed  by  law 
upon  the  master.  Defendant  In  error's  sole 
duty,  aside  from  assuming  the  risks  of  his 
employment  while  engaged  in  his  work,  was 
the  exercise  of  that  care  which  persons  of 
ordinary  prudence  exercise  to  the  same  end 
when  similarly  engaged.  The  most  that  can 
be  said  is  that  it  was  the  duty  of  the  court 
to  Instruct  the  Jury  on  assumed  risk  In 
compliance  vrith  the  rule  we  have  stated, 
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and  leave  it  with  the  Jniy  to  determine  as 
they  would  any  other  question  of  fact  This 
the  court  did,  and  the  Jury  passed  on  the 
question,  and  we,  are  without  authority  to 
disturb  the  same. 

[7]  It  U  also  urged  that  the  peremptory 
charge  should  have  been  given  for  the  rea- 
son that  the  dangers  of  the  situation  were 
so  obvious  that  appellee  contributed  to  his 
injury  by  failing  to  take  such  precautions  as 
would  insure  his  safety  while  engaged  in  his 
work.  In  view  of  the  duty  of  plaintifT  In  er- 
ror to  furnish  a  safe  place  for  defendant  in 
error  to  work,  and  to  inspect  the  same,  and 
In  view  of  the  character  of  the  structure, 
and  defendant  in  error's  knowledge  of 
same,  we  believe  the  issue  of  contributory 
negligence  was  raised.  The  trial  court  was 
of  like  view,  and  correctly  submitted  the 
same  for  the  Jury's  determination,  and,  since 
the  evidence  did  not  show  that  defendant 
in  error,  as  matter  of  law,  was  so  guilty,  the 
finding  of  the  Jury  settled  the  issue. 

The  second  assignment  complains  of  the 
refusal  of  the  court  to  instruct  the  Jury,  In 
effect,  that  If  plaintiff  in  error's  foreman 
inspected  the  elevator  three  or  four  days 
before  the  accident,  and  found  it  properly 
supported,  and  that  the  foreman  had  no 
reasonable  cause  to  believe  the  supports  had 
been  changed  up  to  the  time  defendant  in 
error  began  work,  and  that  defendant  in 
error  was  experienced  in  supporting .  such 
dummy  elevators,  and  that  he  could  have  de- 
tected during  bis  work  the  position  of  the 
supports,  and  that  under  the  circumstances 
plaintiff  in  error's  foreman  acted  prudently 
in  directing  defendant  in  error  to  perform 
the  work  he  did,  to  find  for  plaintiff  in 
error,  without  reference  to  all  other  Issues 
in  the  case.  Plaintiff  In  error  says  it  was 
entitled  to  this  charge  under  the  rule  per- 
mitting the  defendant  to  group  and  have 
presented  to  the  Jury  facts  which,  if  true, 
would  in  law  establish  a  given  defense  when 
not  covered  by  the  main  or  allowed  special 
charges.  Such  is  the  rule.  St  L.,  S.  F. 
&  T.  Ry.  Co.  V.  Overturf,  163  S.  W.  689, 
decided  by  this  court  at  this  term,  etc.  But 
we  think  the  charge  in  consonance  with 
what  we  have  said  at  another  place  In  this 
opinion  was  properly  refused,  because  it  ig- 
nored plaintiff  in  error's  duty  to  furnish 
defendant  in  error  a  safe  place  to  work,  and 
placed  upon  him  the  duty  of  inspection;  and 
for  the  further  reason  that  the  court  did, 
at  the  request  of  plaintiff  in  error,  instruct 
the  Jury  that  if,  after  defendant  in  error's 
foreman  Inspected  the  dummy,  others  altered 
its  situation,  and  rendered  It  less  secure,  and 
such  alteration  was  the  proximate  cause  of 
defendant  in  error's  injury,  to  find  for  plain- 
tiff in  error,  without  reference  to  other  issues. 

The  fifth  assignment  urges  that  the  fifth 
paragraph  of  the  court's  ch{irge  is  erroneous, 
because  vague.  Involved,  misleading,  and  con- 


tradictory. The  charge  correctly  told  the 
Jury  that  appeAee  assumed  all  the  dangers 
and  risks  of  his  employment  of  which  lie 
had  knowledge,  or  of  which  be  must  nec- 
essarily have  acquired  knowledge,  and  that 
he,  as  well,  assumed  all  risks  ordinarily  In- 
cldent  to  his  employment  etc.,  but  that  he 
did  not  assume  the  risk  of  appellant's  neg- 
ligence. It  is  the  qualification  or  explana- 
tion at  the  conclusion  of  the  charge  that  is 
complained  of.  While  we  do  not  agree  that 
the  charge  Is  susceptible  to  the  criticism 
directed  against  it,  a  discussion  of  the  Issue 
is  unnecessary,  since  the  court,  by  two  spe- 
cial charges  given  at  the  request  of  plaintiff 
in  error,  placed  the  matter  in  such  light  as 
to  remove  all  doubt  from  the  minds  of  the 
Jurors  as  to  what  was  Intended.  By  the 
first  special  charge  the  Jury  were  told  that,  if 
the  dummy  was  insecurely  supported  and 
dangerous  when  defendant  In  error  <^m- 
menced  dismantling  the  same,  and  aadb  con- 
dition was  due  to  plaintiff  in  error's  negli- 
gence, but  the  danger  was  nevertheless 
patent  and  obvious,  so  that  one  of  ordinary 
prudence  situated  as  was  defendant  in  error 
could  have  discovered  the  same  in  time  to 
have  avoided  the  accident,  to  find  for  de- 
fendant in  error.  By  the  second  special 
charge  the  Jury  was  told  that,  if  defendant 
in  error  had  equal  means  with,  plaintiff  in 
error  for  seeing  the  danger  of  the  dummy 
falling  as  a  result  of  its  Insecure  fastenings, 
defendant  in  error  assumed  the  risk  of  it 
doing  so,  and  verdict  should  be  for  plaintiff 
in  error,  without  reference  to  any  other  issue 
In  the  case. 

The  main  charge,  as  supplemented  by  the 
two  special  charges,  placed  both  defenses 
before  the  Jury  in  as  favorable  a  light  for 
defendant  in  error  as  he  could  demand,  and 
surely  did  not  mislead  the  Jury  in  that  re- 
spect 

We  have  carefully  examined  the  sixth  and 
seventh  assignments  of  error,  and,  because 
they  do  not  in  our  opinion,  disclose  re- 
versible error,  same  are  overruled. 

The  Judgment  is  affirmed. 


TIMPSON  ft  H.  RY.  CO.  v.  SMITH  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  4,  1914.     Rehearing  Denied 

March  26,  1914.) 

1.  Railboads  (I  108*)— COSBTBUOnON— Op«k- 
INQS  IN  Roadbed — Wateb  Courses. 

Under  Rev.  St  1911,  arts.  6485,  6495,  re- 
spectively, providing  that  railroad  companiea 
may  construct  their  roads  acroBs  any  stream 
of  water,  but  shall  restore  such  stream  of  water 
to  its  former  state,  or  to  such  a  state  as  shall 
not  impair  its  usefulness,  and  that  they  shall 
in  no  case  construct  a  roadbed  without  the 
necessary  culverts  or  sluices  as  required  by  the 
natural  lay  of  the  land,  it  is  proper  to  compel 
a  railroad  company  by  injunction  to  construct 
in  its  roadbed  openings  and  sluiceways  in  such 
a    manner    that    sur&ce    waters    and    natural 
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streams  wtll  have  oaUets,  and  -will  not  overfiow 
the  adjoining  land. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  333-336;   Dec.  Dig.  i  lOa*] 

2.  Railboads  (§  113*)— Ikjdbiss  to  LiAHI>— 
Pessonb  Enthxed  to  Sue.  . 

Where  a  railroad  company,  which  had  con- 
tracted for  a  right  of  way,  took  dirt  from  land 
outside  its  right  of  way,  this  act  was  an  inde- 
pendent trespass  entitling  the  then  owner  to 
recover  damages,  and  snch  right  did  not  pass  to 
a  subsequent  grantee  of  the  land,  unless  it  was 
specially  conTeyed. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  230,  351-357,  36&-381,  363,  364; 
Dec  Dig.  I  113.*] 

3.  JUDOIONT  (i  248*)— CONTOBUITT  TO  FLKAD- 
ISQ. 

In  an  action  against  a  railroad  company 
for  damages  for  constructing  its  line  oTer  plain- 
tilTs  land,  the  railroad  company  set  up  that  it 
contracted  with  plaintiCs  predecessor  in  title 
for  a  right  of  way  100  feet  wide ;  that  in  sev- 
eral instances  it  became  necessary  to  take  dirt 
from  the  adjoining  land  which  it  did ;  that  the 
then  owner  agreed  to  accept  the  sum  of  S6  as 
compensation;  and  it  tendered  to  plaintiff  the 
Btims  agreed  to  be  paid  for  the  right  of  way  and 
for  the  dirt  taken,  praying  specific  perform- 
ance of  the  contract  Held  that  as  the  proof 
of  facts  not  alleged,  although  admitted  without 
objection,  can  furnish  no  basis  for  a  judgment, 
a  judgment  for  plaintiff  for  damages  for  the 
taking  of  soil  outside  of  the  right  of  way  cannot 
be  sustained;  there  being  no  pleading  that  the 
rights  of  the  then  owner  for  the  trespasses  were 
assigned,  but  a  judgment  for  the  amount  ten- 
dered for  such  damages  will  be  sustained. 

[Eld.  Note.— For  Other  cases,  see  Judgment, 
Cent  Dig.  1434;  Dec.  Dig.  8  24a*] 

4.  SFKCmC  FKBT0BMANG3E    (|    12*)— RiOBT   TO 

Specific  Pzkfobmahgi}— Derrsxs. 

Where  a  railroad  company  constructed  its 
line  under  a  written  contract  for  the  purchase 
of  a  right  of  way,  specific  performance  will  not 
be  denied  because  it  had  not  made  reparation 
for  independent  trespasses  upon  other  land  of 
the  owner  of  the  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  26-28,  37;  Dec.  Dig. 
i  12.*1 

Appeal  from  District  Conrt,  Rusk  County; 
W.  C.  Buford,  Judge. 

Action  by  J.  B.  and  Joe  Smith  against  the 
Tlnpson  Sc  Henderson  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Modified  and  afllrmed. 

Brooke  &  Woolworth,  of  Carthage,  and 
Cbas.  I<.  Brachfield,  of  Henderson,  for  ap- 
pellant. John  R.  Arnold,  of  Henderson,  for 
appellees. 

HODQES,  J.  In  May,  1913,  the  appellees, 
J.  E.  and  Joe  Smith,  instituted  this  suit 
against  the  appellant,  alleging,  in  substance, 
that  they  were  the  owners  in  fee  simple  and 
entitled  to  the  possession  of  a  tract  of  land 
situated  In  Rusk  county,  a  part  of  the  Cherl- 
no  surrey,  which  Is  fully  described  by  metes 
and  bounds ;  that  in  October,  1909,  the  Olmp- 
son  A  Henderson  Railway  Company,  appel- 
lant herein,  unlawfully  entered  upon  said 
land,  constructed  a  roadbed  and  railroad 
ttaereon,  and  appropriated  to  its  own  use  for 
tbat  purpose  about  8  acres,  consisting  of  a 


strip  200  feet  wide,  and  thereby  greatly  djsm- 
aged  the  remainder  of  the  land;  that  the 
railway  company  has  paid  to  the  owner  of 
the  above-described  land  no  part  of  the  dam- 
ages resulting  from  the  wrongful  appropria- 
tion of  the  land  and  the  construction  of  its 
road  upon  the  strip  above  mentioned. 

In  the  next  succeeding  paragraph  the  peti- 
tion Is  as  follows:  "If  the  Timpson  &  Hen- 
derson Railway  Company  has  or  should  legal- 
ly acquire  the  right  to  locate,  build,  and 
maintain  its  roadbed  and  railroad  on  and 
across  said  land,  farm,  and  premises,  and  ap- 
propriate to  Its  use  and  benefit  the  land  so 
taken  by  It,  then  plaintiffs  would  show  that 
defendant  unlawfully  and  negligently  con- 
structed said  roadbed  and  railroad  on,  over, 
and  across  said  land,  farm,  and  premises, 
and  adjacent  thereto,  and  by  reason  thereof 
every  recurring  rain  floods  and  deposits  wa- 
ter, dirt,  drift  and  debris  on,  over,  and 
across  said  land,  farm,  and  premises,  fllliug 
and  obstructing  the  water  courses  and  natu- 
ral drainage,  which  increasingly  and  recur- 
rlngly  damages  said  land,  farm,  and  premis- 
es, rendering  it  unfit  for  the  uses  to  which  it 
was  designed  and  suitable."  Then  follow 
averments  more  specifically  describing  the 
physical  conditions  existing  at  the  time  the 
roadbed  was  constructed,  the  changes  made 
by  such  construction,  ttnd  tbelr  effect  upon 
'the  flow  of  the  water.  Qibe  petition  also 
states  in  detail  the  extent  and  character  of 
the  injury  claimed  that  resulted  from  the 
construction  of  the  railway  and  the  failure  on 
the  part  of  the  appellant  to  provide  sufficient 
outlets  for  the  flow  of  the  surf&ce  water. 
The  damages  are  thus  Itemized:  The  value  of 
the  8  acres  appropriated  for  the  roadbed, 
$400.  "The  so  taking  in  the  manner,  form, 
and  place  as  done  has  damaged  the  adjacent 
parts  of  said  land,  farm,  and  premises  $400." 
Filling  up  the  natural  water  courses,  the  con- 
tinuous deposits  of  sand  and  other  material 
over  the  farm  by  the  recurring  rains,  $1,600. 
The  probable  damages  likely  to  result  in  the 
future,  If  the  Improper  conditions  brought 
about' are  not  corrected,  are  placed  at  $2,500. 

The  petition  concludes  as  follows:  "Plaln- 
tiiDTs  have  repeatedly  asked  defendant  its 
president  and  officials,  to  make  due  compen- 
sation for  the  wrongs,  trespasses,  and  inju- 
ries above  alleged,  and  to  restore  said  land, 
farm,  and  premises  to  the  condition  the  same 
were  In  when  so  entered  and  altered  by  de- 
fendant, and  to  prevent  further  recurring  and 
continued  Injuries  and  damages  to  said  land, 
farm,  and  premises,  all  of  which  the  defend- 
ant has  willfully  and  negligently  failed  and 
refused  to  do,  to  plainUfTs'  damage  $3,000. 
Wherefore  plaintiers  sue,  praying  for  citation 
to  defendant  to  answer  herein,  and,  upon 
trial  of  this  cause,  for  Judgment  and  decree 
for  title  and  possession  of  that  portion  of 
said  land  taken,  held,  and  used  by  defend- 
ant as  above  alleged,  for  full  and  adequate 
damages  done  and  caused  by  defendant  to  said 
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land,  farm,  and  premises,  for  aH  order  com- 
pelUng  defendant  to  restore  the  surface 
drainage,  water  courses,  and  streams  on  and 
adjacent  to  said  land,  farm,  and  premises 
to  their  original  and  safe  condition  as  they 
were  at  the  time  defendant  entered  thereon 
and  did  and  caused  the  things  and  damages 
above  alleged ;  and.  In  case  defendant  shows, 
seeks,  or  acquires  the  lawful  right  to  hold 
and  use  any  portion  of  said  land,  farm,  and 
premises  for  any  lawful  purpose,  for  a  full 
and  adequate  compensation  for  the  land  so 
taken,  damages  to  the  whole  of  said  land, 
farm,  and  premises  done  and  caused,  as 
above  alleged,  and  that  may  accrue  therefrom 
In  the  future  to  said  land,  farm,  and  prem- 
ises, and  for  an  order  compelling  the  de- 
fendant to  restore  and  maintain  the  surface 
drainage,  streams,  and  water  courses  on  and 
near  said  land,  farm,  and  premises  to  their 
original  safe  conditions,"  etc. 

The  appellant  answered  by  a  general  de- 
murrer and  special  exceptions  and  a  gener- 
al denial,  after  which  appellant  specially 
pleaded  In  substance  as  follows:  (1)  The 
statute  of  limitation  of  two  years.  (2)  That 
at  the  time  of  the  construction  of  the  line  of 
railway  upon  the  land  in  question  the  rail- 
way company  was  entitled  to  go  upon  the 
land  and  construct  its  railroad  thereon;  that 
It  did  so  with  the  full  knowledge  of  the 
then  owner  and  claimant  of  the  land,  and 
under  a  contract  In  writing,  and  that  the 
owner  and  the  plaintiffs  saw  and  knew  that 
the  defendant  was  grading  said  road  and 
expending  money  thereon  for  the  purpose  of 
operating  Its  trains  over  the  same ;  that  the 
then  owner  and  claimant  of  the  land,  know- 
ing that  the  defendant  company  was  expend- 
ing a  large  amount  of  money  in  the  construc- 
tion of  said  roadbed  for  the  purpose  of  per- 
manently operating  its  trains  over  the  same, 
permitted  the  company  to  so  build  and  con- 
struct Its  line  of  railroad;  that,  by  reason 
of  this,  plalntUfs  are  now  estopped  to  claim 
that  defendant  is  a  trespasser.  (3)  It  is  al- 
leged that  the  railway  company  entered  upon 
said  land  by  virtue  of  an  agreement  and  con- 
tract in  writing  entered  into  between  the  de- 
fendant company  and  I.  M.  Wylle,  who  was 

on  the day  of  October,  1909,  the  owner 

in  fee  simple  of  the  land  described  In  the 
plaintiffs'  petition;  that  the  terms  of  that 
contract  were,  in  substance,  as  follows:  That 
the  defendant  was  to  go  upon  the  land  and 
construct  its  roadbed  over  the  same ;  that  is 
to  say,  the  defendant  company  was  to  have  a 
strip  of  land  100  feet  wide,  extending  across 

the  tract  approximately  feet,   upon 

which  to  construct  Its  roadbed ;  that  the  de- 
fendant company  was  to  pay  to  Wylle  for  this 
strip  of  land  the  sum  of  $30;  that  Wylle 
agreed  to  execute  to  the  defendant  his  war- 
ranty deed  conveying  said  strip  of  land; 
that  this  contract  and  agreement  was  in 
writing  as  aforesaid,  signed  by  said  Wylie 
and  the  defendant  company,  but  that  the 
same  has  been  lost  or  mislaid,  and  cannot 


now  be  found ;  that,  acting  upon  said  written 
contract  for  tiie  purchase  of  the  above  strip 
of  land,  the  defendant  company  went  upon 
the  same  with  the  full  knowledge  and  consent 
of  Wylle,  the  then  owner,  and  constructed 
Its  roadbed;  In  doing  this.  It  became  neces- 
sary that  the  defendant  take  more  dirt  than 
was  contained  within  the  100  feet  theretofore 
acquired  by  the  contract  referred  to,  and  the 
defendant  company  did,  in  fact,  at  four  sep- 
arate places  on  said  tract  of  land,  take  a 
small  amount  of  dirt  outside  of  the  right  of 
way  contracted  for;  that  the  taking  of  this 
dirt  in  the  places  mentioned  was  well  known 
to  Wylle  at  the  time ;  that  immediately  after 
the  defendant  company  had  a  verbal  agree- 
ment with  Wylie  by  the  terms  of  which  the 
company  was  to  pay  to  Wylle  the  sum  of  $5 
therefor;  that  thereupon  the  defendant  com- 
pany tendered  to  Wylle  the  sum  of  $35  in 
full  payment  for  said  strip  of  land  and  for 
the  excess  of  dirt  used  as  above  stated,  and 
demanded  of  Wylie  the  execution  of  a  writ- 
ten conveyance  in  accordance  with  the  pre- 
vious agreement;  that  Wylie  refused  to  ac- 
cept the  sum  of  money  so  tendered,  and  re- 
fused to  execute  the  deed  of  conveyance  to 
the  right  of  way.  It  is  further  alleged  that, 
in  going  upon  the  land  In  the  manner  de- 
scribed, the  railway  company  had  constructed 
permanent  and  valuable  Improvements  there- 
on, amounting  in  value  to  $10,000.  It  is  also 
alleged  that,  by  reason  of  these  facts,  the 
appellant  is  entitled  to  have  the  contract 
with  Wylle  enforced,  and  defendant  tenders 
to  the  plaintiffs  the  balanae  of  said  sum  of 
money  due  thereon,  to  wit,  the  sum  of  $34; 
$1  having  theretofore  been  paid  to  Wylie.  (4) 
It  is  specifically  denied  that  the  injuries  re- 
sulting from  the  overflow  claimed  in  the  peti- 
tion were  caused  by  any  negligence  on  the 
part  of  the  railway  company  in  the  construc- 
tion of  its  roadbed,  or  its  failure  to  leave 
proper  outlets. 

After  a  trial  before  the  court,  a  Judgment 
was  rendered  In  favor  of  the  appellees  for  the 
sum  of  $29  as  the  unpaid  balance  of  the  pur- 
chase money  for  the  right  of  way,  the  fur- 
ther sum  of  $50  as  damages  which  accrued  to 
the  plaintiffs'  land  by  reason  of  the  removal 
of  dirt  from  the  land  not  included  within 
the  right  of  way  granted,  and  the  sum  of 
$200  as  damages  to  the  land  adjacent  to  the 
right  of  way.  It  was  further  ordered  by 
the  court  that  the  railway  company,  upon 
the  payment  to  the  clerk  of  the  court  below 
of  the  sum  of  $20,  with  6  per  cent  Interest 
thereon  from  date,  recover  of  the  plaintiffs,  J. 
E.  and  Joe  Smith,  the  title  and  right  of  pos- 
session of  the  strip  of  land  designated  as  100 
feet  across  the  tract  in  controversy.  A  man- 
datory order  was  entered  directing  the  rail- 
way company  "to  restore  and  maintain  all- 
streams  and  water  courses  along,  upon,  across, 
or  over  which  the  defendant  has  constructed 
a  railroad  and  roadbed  on  plaintiffs'  land 
and  premises,  and  that  portion  thereof  recov- 
ered herein,  to  their  former  state,  and  to  such 
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state. as  will  not  unnecessarily  Impair  the 
nsefnlnesa  of  aald  land,  and  to  construct 
and  maintain  all  necessary  ditches,  culverts, 
and  sluices  as  the  natural  lay  of  said  land  re- 
quires for  the  necessary  drainage  thereof." 
Each  party  was  required  to  pay  his  own 
costs. 

The  court  filed  the  following  as  his  findings 
of  fact  and  conclusions  of  law: 

"I  find  that  Wylie,  who  was  the  vendee  of 
Smith,  made  a  contract  with  the  railroad 
eomi»ny  to  convey  to  them  a  right  of  way 
through  the  land  involved  in  this  suit,  a  strip 
of  land  100  feet  wide  and  containing  four 
and  a  fraction  acres  of  land,  In  consideration 
of  $30,  $1  of  which  was  paid  in  cash,  and  $29 
was  agreed  to  be  paid,  and  tendered  to  the 
plaintiff,  which  be  refused  to  accept. 

"I  find  that  the  railway  company,  In  the 
constmction  of  their  road,  went  outside  of 
their  100-foot  right  of  way  and  took  the  sur- 
face dirt,  a  foot  or  a  foot  and  a  half  thldi, 
from  an  acre  of  the  plaintiffs'  land,  for  which 
they  have  paid  no  compensation,  and  for 
which  they  should  pay  the  sum  of  $50. 

"I  find  that,  on  account  of  the  negligent 
construction  of  the  railway  on  and  across  the 
plaintiffs'  land,  by  overflows  and  deposits  of 
sand  and  debris  other  than  would  have  been 
deposited  by  the  natural  flow  of  the  water, 
plalntltts'  land  has  been  injured  In  the  sum 
of  $200. 

"I  find  that  the  manner  in  which  the  road 
is  at  present  constructed  has  diverted  the 
waters  from  their  natural  flow,  and  caused 
the  land  to  overflow  more  than  it  otherwise 
would  have  done. 

"I  find  that  the  plaintiffs'  claim  for  the 
$60  damage  to  the  land  would  have  been 
barred  by  the  statute  of  two  years'  limita- 
tion, but,  it  being  a  part  of  the  company's 
claim  of  right  of  way.  It  is  manifestly  un- 
just that  the  statute  of  limitation  should  be 
applied  to  this  while  the  company  is  allowed 
to  carry  out  Its  contract  with  reference  to 
the  right  of  way,  and  therefore,  In  considera- 
tion of  equity,  the  plea  of  the  statute  of  lim- 
itation is  disallowed. 

"Judgment  is  therefore  given  against  the 
railway  comiwny  for  $29,  the  balance  due  on 
the  right  of  way,  with  6  per  cent  Interest 
on  the  same,  for  $200  damages  for  injury  to 
the  land  to  date,  and  for  $S0  damages  to  the 
acre  of  land  the  surface  of  which  was  remov- 
ed and  placed  In  the  right  of  way. 

"It  Is  further  ordered  that  a  mandatory 
Injunction  issue  requiring  the  defendant  to 
construct  Its  roadbed  and  openings  and  sluice- 
ways in  such  manner  tjiat  the  waters  will 
flow  in  their  natural  way  as  they  flowed  be- 
fore. 

"It  to  farther  ordered  that  upon  payment 
of  the  $20,  and  payment  of  the  $50  allowed 
for  damages  to  the  acre  of  land,  that  the 
title  to  the  right  of  way  strip  100  feet  wide 
across  the  land  In  controversy  be  divested 
out  of  the  plalntifTs,  and  be  vested  In  the  de- 
fendant con4)any." 


It  la  insisted  that  the  cause  of  action  plead- 
ed was  barred  by  the  statute  of  limitation  of 
two  years,  and  that  this  was  disclosed  both 
by  the  petition  and  the  evidence.  The  facts 
do  not  support  the  contention,  and  the  assign- 
ments  are  overruled. 

In  the  third  assignment  of  error  It  is  con- 
tended that  the  evidence  did  not  authorize 
the  Judgment  for  $200  as  damages  for  injury 
to  the  land,  resulting  from  obstructing  the 
drainage  and  diverting  the  natural  flow  of 
the  water.  It  Is  unnecessary  to  here  repro- 
duce the  evidence  upon  that  Issue.  A  careful 
examination  of  the  record  has  convinced  us 
that  there  was  sufficient  evidence  to  support 
the  findings  of  the  court 

[1]  It  is  also  Insisted  that  the  Judgment 
awarding  the  mandatory  writ  of  Injunction 
should  not  have  been  rendered.  The  cause 
of  action  and  the  Judgment  rendered  are 
based  upon  facts  showing  that  in  the  con- 
struction of  its  roadbed,  the  appellant  had  in- 
terfered with  and  diverted  the  natural  flow 
of  the  surface  water  across  this  land,  and 
had  failed  to  provide  and  maintain  sufficient 
outlets,  and  that^  as  a  result  the  land  was 
flooded,  washed,  and  damaged  by  each  re- 
curring overflow.  The  order  of  the  court 
is  substantially  In  accordance  with  the  re- 
quirements of  articles  6485  and  6495  of  the 
Revised  CivU  Statutes  of  1011. 

[2-4]  The  Judgment  was  fundamentally 
wrong  in  awarding  a  recovery  of  $50  as  dam- 
ages for  taking  dirt  from  land  outside  of  the 
right  of  way  during  the  construction  of  the 
railway  in  1909.  Whatever  damages  resulted 
from  that  trespass  belonged  originally  to 
Wylle,  who  was  at  that  time  the  owner  of  the 
land,  but  who  Is  not  made  a  party  to  this 
suit  It  is  true  that  there  is  evidence  tend- 
ing to  show  that  the  appellees  purchased 
Wylie's  claims  against  the  railway  company 
at  the  time  they  acquired  title  to  the  land, 
but  there  is  no  pleading  by  the  appellees  al- 
leging any  such  damages.  But,  If  by  any  pos- 
sible construction  it  could  be  said  there  was, 
there  are  no  allegations  that  the  claim  for 
such  damages  had  been  acquired  by  the  ap- 
pellees. It  is  true  the  appellant  concedes  In 
Its  answer  that  it  was  due  Wylle  $5  as  dam- 
ages for  removing  this  dirt,  and  tendered 
that  amount  along  with  the  balance,  which  it 
admits  was  due  as  a  part  of  the  purchase 
price  of  the  right  of  way.  But  such  pleadings 
can  form  no  basis  for  the  rendition  of  a  judg- 
ment for  $50.  Proof  of  facts  not  alleged,  al- 
though admitted  without  objection,  can  fur- 
nish no  basis  for  a  Judgment.  Cooper  v. 
Laughlln,  75  Tex.  626,  13  S.  W.  37;  HaU  v. 
Jackson,  3  Tex.  305.  The  taking  of  dirt  out- 
side of  the  right  of  way  was  an  Independent 
trespass  wholly  unconnected  with  the  con- 
tract by  which  the  appellant  acquired  the 
right  of  way.  Assuming  that  appellant  was 
seeking  In  this  action  to  enforce  a  specific 
performance  of  Wylie's  agreement  to  convey 
the  title  upon  a  tender  of  the  balance  of  the 
purchase  price,  appellant  was  not  bound  to 
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make  reparation  for  that  Independent  tres- 
pass bef6re  it  was  entitled  to  that  particular 
relief.  A  tender  of  the  balance  due  or  an  of- 
f6r  to  pay  after  a  previous  tender  would  be 
a  full  compliance  of  all  that  was  required  as 
a  condition  precedent  to  a  Judgment  award- 
ing it  the  legal  title  to  the  land  In  controver- 
sy. However,  Inasmuch  as  the  appellant  ad- 
mits that  the  sum  of  $5  was  due  for  the  dirt 
taken  outside  of  the  right  of  way,  and  offers 
to  pay  that  sum,  the  Judgment  will  be  re-, 
formed  so  as  to  award  the  appellees  for  that 
element  of  damages  only  the  amount  tender- 
ed, to  wit,  $5.  In  all  other  respects,  the 
Judgment  will  remain  undisturbed. 

There  was  no  error  in  the  manner  of  ap- 
portioning the  costs  between  the  parties  as 
was  done  in  this  instance.  In  Its  answer  the 
appellant  sought  affirmative  relief,  which 
was  awarded  in  the  Judgment  rendered.  The 
case  is  not  one  that  comes  within  the  provi- 
sions of  the  statute  requiring  the  court  to 
enter  upon  the  record  hla  reasons  for  ad- 
judging the  costs  otherwise  than  against  the 
losing  party. 

All  costs  of  this  appeal  are  adjudged 
against  the  appellees. 


DEAN  V.  DEAN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  6,  1S14.     Rehearing  Denied 

March  19, 1014.) 

Ik  Jtjdqmsnt  (1 747*)— Conclusivbnkss— PaH' 

TiTioN— Fraud. 

Since,  under  Rev.  St  1911,  art.  6115,  a 
Judicial  partition  finally  adjudicates  the  rigota 
of  the  parties,  a  partition  Judgment  would  be 
valid  and  conclusive,  even  on  di^rect  attack,  aa 
against  a  bona  fide  purchaser  of  tlie  property 
from  the  person  who  bought  at  the  partition 
isale,  though  the  Judgment  was  procured  by  the 
fraudulent  repreaentationB  of  another  with  re- 
spect to  the  property  partitioned. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  U  1053,  1284-1296;  Dec.  Dig.  j 
747.»] 

2.  Judgment  (}  251*)  —  Dahaoes  —  Atlbqa- 

TIONS. 

Where   the  ^tition,  in  an  action   to  set 

aside  a  partition  judgment  for  fraud  by  defend- 
ant in  procuring  it,  alleged  that  title  did  not 
pass  at  the  partition  sale  to  defendant,  or  to 
the  purchasers  from  him,  l>ecauBe  of  such  fraud, 

?iIaintiS    cannot    recover   damages   against  de- 
endant  for  the  value  of  the  land,  or  the  price 
he  sold  it  for. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  437;   Dea  Dig.  «  261.*] 

3.  Judgment  (§  350*)— Vacatino— Gbounds— 
Want  of  Sebvice. 

A  failure  to  serve  process  on  defendant,  or 
the  making  of  service  in  a  manner  not  in  sub- 
stantial accordance  with  the  statute,  is,  as  a 
rule,  ground  for  vacating  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {g  686,  688.  690;  Dec.  Dig.  {  350.*] 

4.  Judgment  ({  8»2*>— Actions  to  Vacate— 
Evidence. 

On  a  direct  attack  on  a  Judgment,  as  for 
want  of  service,  etc.,  it  may  be  shown  by  ex- 
trinsic evidence  that  one  part  of  the  record  con- 
tradicts another  part,  so  tltat  a  recital  of  service 


or  want  of  service  In  a  Judgment  may  be  con- 
tradicted by  producing  the  original  summons 
and  return. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g|  750,  753,  764 ;    Dec  TUg.  |  392.*] 

6.  Judgment  (J  383*)— Dibect  Attack— Peb- 

SONS  Pbotected. 

While,  if  citation  was  not  served  upon  minor 
defendants  in  a  partition  action,  the  Judgment 
would  be  invalid  on  direct  attack  as  to  the  parr 
ties  to  the  judgment,  bona  fide  purchasers  from 
such  parties  will  be  protected  where  the  judg- 
ment recites  service,  though  the  judgment  be 
invalid  for  want  of  service. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  <  383.*] 

6.  Judgment  (^  394*)— Conclusiveness— Pbb- 

BONs  Concluded. 

In  an  action  to  set  aside  a  partition  judg- 
ment for  fraud  in  procuring  it,  and  for  want 
of  service  on  infant  defendants,  the  rights  of 
the  holders  of  notes  given  in  part  payment  of 
the  land  at  the  partition  sale,  who  were  not  par- 
ties to  the  action,  cannot  be  determined. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  766;   Dec.  Dig.  {  394.*] 

Appeal  from  District  Court,  Smith  Coun- 
ty; R.  W.  Simpson,  Judge. 

Original  proceeding  by  E.  W.  Dean  against 
R.  A.  Dean  and  others  to  set  aside  a  Judg- 
ment in  a  partition  suit  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded  as  to  all  of  defendants  except 
J.  W.  Tenable,  as  to  whom  Judgment  is  af- 
firmed. 

In  August,  1905,  there  was  filed  in  the  dis- 
trict court  of  Smith  county  a  suit  for  parti- 
tion of  140  acres  of  land.  B.  A.  Dean  was 
plaintiff  in  the  suit,  and  Fannie,  Edna,  Er^ 
nest,  and  Murchison  Dean  and  John  Thomas 
were  defendants  therein.  The  petition  al- 
leged that  the  four  named  Deans  were  mi- 
nors, and  John  Thomas  was  the  legally  ap- 
pointed guardian  of  the  minors,  and  all  were 
residing  in  the  state  of  Arkansas,  and  that 
both  the  plaintiff  and  the  defendants  were 
tenants  in  common  of  the  land,  and  sought 
to  have  It  partitioned  amongst  them  as  the 
interests  of  plaintiff  and  defendants  appear- 
ed. The  Judgment  in  the  suit  bad  the  re- 
cital, "And  it  appearing  to  the  court  that 
Fannie,  E^dna,  Ernest,  and  Murchison  Dean 
are  minors  without  legal  guardian  In  the 
state,  N.  A.  Gentry  is  hereby  appointed  guard- 
ian ad  litem,  and  It  farther  appearing  that 
all  parties  have  been  duly  served  as  required 
by  law,"  and  proceeded  to  decree  that  R.  A. 
Dean  was  entitled  to  a  six-sevenths  interest 
in  the  land,  and  the  defendants  were  en- 
titled to  a  one-seventh  interest  and  that  the 
land  was  Incapable  of  partition,  and  appoint- 
ed a  receiver  to  sell  it  The  report  of  the 
receiver  showed  that  the  land  was  sold  to 
R.  A.  Dean  for  $214.25,  which  amount  was 
deposited  in  court  The  appellant  has  nev- 
er taken  possession  of  his  part  of  the  mon- 
ey, and  it  Is  still  in  the  hands  of  the  cleric 
The  report  of  the  receiver  was  approved  by 
the  court,  and  title  decreed  to  be  vested  in 
the  purchaser.    In  1910  R.  A.  Dean  conveyed 
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53  acres  of  the  land  to  W.  T.  Griffin  for  the 
recited  consideration  of  $214.25  cash,  and 
three  notea  aggregating  $285.76.  And  R.  A. 
Dean  In  1010  conveyed  to  J.  W.  Venable  the 
remaining  87  acres  of  the  land  for  the  re- 
cited consideration  of  $200  cash  and  four 
notes,  each  for  $200.  The  instant  suit,  and 
in  which  this  appeal  Is  prosecuted,  Is  an 
original  proceeding  brought  by  Ernest  W. 
Dean  to  cancel  and  set  aside  the  judgment 
in  the  suit  for  partition  above  mentioned,  and 
then  to  recover  the  entire  140  acres  of  land. 
W.  T.  Grlffln  and  J.  W.  Venable,  purchasers 
of  the  land  under  R.  A.  Dean,  are  made  de- 
fendants, besides  the  said  tSean  heirs  and 
B.  A.  Dean.  The  petition  alleged  that  the 
Judgment  In  the  partition  suit  was  void  be- 
cause at  the  time  of  the  partition  judgment 
plalntur  was  a  minor  without  a  guardian 
residing  in  Arlcansas,  and  that  no  citation 
-was  served  on  him,  and  that  M.  J.  Dean, 
grandfather  of  the  plaintiff,  prior  to  his 
death  In  August,  1890,  conveyed  the  land  to 
plaintiff  by  deed,  and  the  deed  was  fraud- 
ulently concealed  by  R.  A.  Dean,  and  that 
Dean,  Grlffln,  and  Venable  each  knew  that 
the  land  had  been  conveyed  to  plaintiff,  and 
knew  that  the  representations  in  the  parti- 
tion suit  and  judgment  that  R.  A.  Dean  was 
«ntltled  to  six-sevenths  and  the  defendants 
tlierdn  to  one-seventh  of  the  land  were  false 
and  fraudulently  made  and  untrue.  Mrs.  Fan- 
nie Shores,  who  was  a  defendant,  answering, 
adopted  appellant's  pleadings;  but  she  does 
not  appeal.  Defendant  R.  A.  Dean  dlsclalm- 
«d  any  Interest  The  defendants  Grlffln  and 
Venable  answered  that  they  were  purchasers 
of  the  land  In  good  faith,  for  a  valuable  con- 
alderation,  without  any  knowledge  that  a  con- 
veyance bad  been  made  to  platntUf,  and  be- 
lieving that  the  judgment  in  partition  was  in 
oonformlty  with  law,  and,  further,  that  if  a 
conveyance  was  made  to  plaintiff,  as  alleg- 
'Cd  by  him,  it  was  never  delivered  or  Intended 
to  vest  title.  Upon  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  for  the 
defendants. 

It  appears  from  the  record  that  M.  J. 
Dean,  the  grandfather  of  appellant,  was  the 
former  owner  of  the  land  in  suit  At  his 
death,  In  1003,  he  left  surviving  him  six 
grown  children,  and  four  minor  grandchil- 
dren, the  heirs  of  his  deceased  son  Walter. 
After  the  death  of  M.  J.  Dean  five  of  the 
grown  children  believing  they  had  an  inher- 
itable Interest,  executed  a  deed  to  their  un- 
divided inherited  Interest  in  the  land  to  their 
brother  R.  A.  Dean.  There  was  no  consid- 
'etation  for  the  execution  of  the  deed,  and 
It  was  made  for  the  sole  purpose  of  putting 
the  apparent  legal  title  of  M.  3.  Dean,  deceas- 
ed, in  R.  A.  Dean,  for  convenience  In  parti- 
tion and  sale.  It  was  on  this  deed  that  R.  A. 
Dean  obtained  the  decree.  In  the  partition 
«ult  mentioned  before,  of  a  six-sevenths  in- 
terest In  the  land.  There  is  evidence  in  the 
record  going  to  show  that  M.  J.  Dean  caused 
to  be  written  a  deed,  with  warranty  of  title. 


conveying  on  Its  face  the  land  in  controversy 
In  fee  simple,  on  August  25,  1899,  to  "Ernest 
Dean,  heir  of  Walter  E.  Dean,  deceased." 
This  deed  appears  signed  by  M.  3.  Dean  of 
date  August  25,  1890,  and  attested  by  three 
witnesses.  It  was  not  acknowledged  nor  re- 
corded. And  there  is  evidence  tending  to 
show  that  in  the  deed  as  originally  drawn 
up  there  was  also  inserted,  but  subsequently 
erased  at  a  time  not  given,  the  name  of 
Fannie  Dean  as  a  grantee.  After  signing 
the  deed,  M.  J.  Dean  retained  possession  of 
it,  and  deposited  it  with  his  effects  In  his 
house,  where  It  was  found  at  his  death.  And 
the  facts  and  circumstances  further  appear- 
ing in  the  record  tend  to  make  an  issue  of 
fact  to  the  effect  of  the  intention  of  M.  J. 
Dean  to  effectuate  delivery  of  the  deed  to 
vest  title  in  the  appellant,  or  the  appellant 
and  his  sister.  And  the  evidence  tends  to 
make  the  further  issue  that  R.  A.  Dean 
knew  of  the  existence  of  the  deed  before 
partition  suit  was  filed,  and  kept  possession 
of  and  failed  to  disclose  its  existence  before 
or  at  the  time  of  the  partition  suit  The 
evidence  does  not  disclose  or  tend  to  dis- 
close that  Venable  knew  of  the  deed  before 
or  at  the  time  of  bis  purchase  under  R.  A. 
Dean,  or  had  any  notice  of  the  alleged  con- 
duct of  R.  A.  Dean  In  respect  to  the  deed. 
The  evidence  Is  as  conclusive  as  to  Grlffln. 
There  is  evidence  to  show,  further,  that  the 
cash  consideration  cited  in  the  deed  to  Grlf- 
fln from  R.  A.  Dean  was  not  in  fact  cash, 
but  represented  the  estimated  value  of  his 
wife's  inherited  Interest  At  the  time  of 
the  partition  suit  and  the  decree  therein  and 
sale  of  the  land  the  defendant  Deans  nam- 
ed in  the  partition  judgment,  and  grand- 
children of  M.  J.  Dean,  were  each  minors 
residing  with  their  mother  In  the  state  of 
Arkansas.  It  Is  made  to  appear,  on  one 
hand,  that  a  citation  in  the  partition  suit 
to  the  minor  defendants  was  sent  to  Arkan- 
sas, and  there  was  a  sworn  return  of  service 
In  person  on  each  n)inor.  It  is  made  to  ap- 
pear, on  the  other  hand,  that  the  citation 
was  merely  left  at  the  residence  where  the 
minors  resided,  and  the  minors  were  not  in 
fact  served  personally.  The  notes  executed 
by  Grlffln  and  Venable  to  R.  A.  Dean  for  the 
laud  wer^  hypothecated  before  maturity  to 
an  innocent  holder,  who  is  not  a  party  to 
this  suit 

Lasseter  ft  Mcllwalne  and  N.  A.  Gentry, 
all  of  Tyler,  for  appellant  Fitzgerald,  But- 
ler &  Bulloch,  of  Tyler,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  first  assignment,  predi- 
cating error  upon  the  court's  peremptorily  In- 
structing a  verdict  against  plaintiffs,  should, 
we  conclude,  be  sustained  in  part  as  to  all 
defendants  except  the  defendant  Venable, 
and  as  to  him  it  should  be  overruled.  It 
should  be  held,  we  think,  that  there  is  evi- 
dence sufQclent  to  raise  an  issue  for  decision 
by  the  Jury  of  the  intention  of  M.  J.  Dean 
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to  effectuate  dellvwy  of  the  deed  to  pass  ti- 
tle to  appellant,  or  to  appellant  and  bis  sis- 
ter. B«dng  in  tbe  attitude  of  an  owner,  un- 
der the  issue,  of  the  entire  tract  at  the  time 
of  the  partition  suit,  then  appellant  would 
further  be  entitled,  if  the  evidence  war- 
ranted the  issue,  to  have  the  Jury  find  wheth- 
er or  not  the  Judgment  of  partition  was  ob- 
tained by  the  alleged  fraudulent  conduct 
practiced  by  R.  A.  Dean  In  respect  to  the 
concealment  of  the  real  facts  about  the  con- 
veyance to  appellant,  and  whether  or  not  the 
purchasers,  Griffin  and  Venable,  had  knowl- 
edge of  such  conduct  and  fraud  of  R.  A. 
i)ean.  It  Is  believed,  bowever,  that  notwith- 
Btaoding  a  favorable  finding  to  appellant  by 
the  Jury  be  here  assumed  by  the  court— that 
appellant  was  tbe  owner  by  deed,  and  was 
prevented  by  the  alleged  fraudulent  conduct 
of  R.  A.  Dean  from  advancing  his  title 
against  any  partition  Judgment — It  would 
nevertheless  follow  in  this  record,  as  a  mat- 
ter of  law,  that  appellant  cannot  maintain 
bis  salt  to  cancel  and  set  aside  tbe  Judgment 
in  tbe  partition  suit,  and  then  to  recover  the 
land,  or  its  value,  of  the  defendants  Griffin 
and  Venable,  because  of  such  alleged  fraud 
of  R.  A.  iDean.  In  this  connection  the  evi- 
dence conclusively  shows,  as  held  by  the 
trial  court,  that  Griffin  and  Venable  each  sep- 
arately purchased  the  land  from  R.  A.  Dean 
in  good  faith,  for  a  valuable  consideration, 
without  any  knowledge  that  a  conveyance 
had  heen  made  to  appellant,  and  that  R.  A. 
Dean  had  concealed  and  failed  to  disclose  its 
existence  before  and  at  the  time  of  the  par- 
tition Judgment  In  this  state  a  Judicial 
partition  necessarily  involves,  and  finally  ad- 
judicates the  rights  and  interests  of  the  par- 
ties to  the  land.  Article  6116,  R.  S.;  Gur- 
ley  V.  Hanrick,  139  S.  W.  726.  Therefore, 
though  it  be  assumed  as  a  fact  that  the  par- 
tition Judgment  was  entered  on  fraudulmt 
facts  of  title  practiced  by  R.  A.  Dean,  yet 
In  tbe  absence,  as  here,  of  any  knowledge  on 
the  part  of  Griffin  and  Venable  of  any  fraud 
or  vice  entering  into  the  partition  Judgment, 
and  the  partition  Judgment  not  being  ob- 
tained in  furtherance  of  a  general  scheme  of 
fraud  by  them,  such  Judgment  of  partition, 
through  which  their  title  to  the  specific  prop- 
erty comes,  would,  as  against  the  alleged  se- 
cret fraud,  be  valid  as  to  Griffin  and  Venable. 
McCown  V.  Poster,  33  Tex.  241 ;  Freeman  on 
Void  Judicial  Sales,  {  41.  Tbe  title  under 
the  partition  Judgment  is,  as  held  by  tbe 
trial  court,  in  the  hands  of  innocent  vendees, 
not  rendered  void  by  proof  of  tbe  real  facts. 
The  court  did  not  err  in  giving  the  instruc- 
tion on  the  ground  of  fraud  in  favor  of 
Griffin  and  Venable.  And  notwithstanding 
there  may  be  presented  an  issue  as  to  the  al- 
leged fraud  of  B.  A.  Dean  practiced  In  ob- 
taining tbe  partition  Judgment,  a  recovery  In 
the  nature  of  damages  against  R.  A.  Dean  for 
either  the  value  of  the  land  or  tbe  price  be 
sold  it  for  could  not  be  predicated  on  the 


allegations  of  the  petition,  and  in  conse- 
quence the  court  did  not  err  in  not  submitting 
it  to  the  Jury.  Tbe  allegations  in  the  peti- 
tion expressly  predicate  a  recovery  of  tbe 
land  upon  the  ground  that  the  title  did  not 
pass  to  Dean  and  the  purchasera,  because  of 
fraud  and  knowledge  thereof.  If  the  allega- 
tions be  true  that  the  land  was  not  legally 
lost  to  appellant,  then  appellant  has  not  by 
his  allegations  made  it  appear  directly  or  by 
Intendment  that  the  alleged  wrongful  con- 
duct or  fraud  of  R.  A  Dean  proximately 
caused  the  loss  to  appellant  of  his  land  to  in- 
nocent purchasers  so  as  to  recover  the  val- 
ue of  the  loss  <L>  damages  from  R.  A  Dean. 
And  on  the  allegations  as  a  whole,  properly 
construed,  there  was  no  room  to  award  com- 
pensation to  appellant  against  R.  A.  Dean 
personally,  for  the  petition  affirmed,  if  the 
facts  alleged  be  true,  that  appellant  had  not 
legally  lost  the  land,  and  the  title  had  not 
legally  passed  from  appellant. 

[I-I]  The  appellant  further  relies  upon  the 
right  to  recover  the  land  upon  the  further 
allegation  that  the  partition  Judgment  was 
void  because  of  the  want  of  any  legal  sum- 
mons or  notice  to  tbe  defendant  minors. 
That  there  was  no  service  of  process  on  the 
defendant,  or  that  the  service  was  not  in  sub- 
stantial accordance  with  prescribed  terms  of 
law,  is,  in  general,  good  ground  for  setting 
aside  a  Judgment  In  a  direct  attack  upon  a 
Judgment  as  is  the  instant  proceeding,  it  la 
admissible  to  the  party  to  show  by  extrinsic 
evidence  that  one  part  of  the  record  contra- 
dicts another  part  Thus  the  recital  in  a 
Judgment  may  be  contradicted  by  producing 
the  original  summons  and  return.  In  this  con- 
nection it  was  conclusively  proven  that  at  tbe 
time  of  the  partition  suit  and  the  rendition  of 
the  Judgment  the  appellant  and  the  other  de- 
fendant Deans  were  each  minora  residing 
with  their  mother  in  tbe  state  of  Arkansas. 
And  the  said  minors,  It  is  shown,  did  not 
make  any  appearance  in  the  partition  suit 
personally  or  by  guardian,  except  through 
tbe  guardian  ad  litem  appointed  by  the  court 
There  1b  testimony  going  to  show  that  a  ci- 
tation was  issued  in  the  partition  proceed- 
ing, and  forwarded  to  Arkansas  for  personal 
service  upon  the  minors,  and  the  sworn  re- 
turn showed  personal  service  upon  each  of 
the  minor  defendants.  But  there  is  evi- 
dence sufficient  to  support  the  finding,  if 
made  by  the  Jury,  that  the  return  did  not 
truly  state  the  facts,  and  that  the  minora 
were  not  In  point  of  fact,  served  in  person 
with  citation.  The  service  of  citation  upon 
minors  Is  as  Indispensable  In  partition  suits 
as  in  other  Judicial  proceedings,  and  must  be 
made  In  the  same  manner.  Without  service 
upon  the  minora,  the  Judgment  would  be  in-' 
valid.  In  a  direct  attack,  as  here,  as  to  the 
parties  to  the  Judgment  But  under  tbe 
decided  cases,  the  rights  acquired  by  bona 
fide  purchasers  for  value  through  a  Judg- 
ment reciting  service^  as  here,  will  not  be 
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disturbed,  though  the  Judgment  be  Inralld. 
Carpenter  v.  Anderson,  33  Tex.  OIt.  App.  491, 
77  S.  W.  291;  Williams  v.  Young,  41  Tex. 
dr.  App.  212,  90  S.  W.  940.  Under  this  rul- 
ing Triable  was  entitled  to  a  rerdlct  for  the 
land,  under  the  facts,  as  a  matter  of  law, 
and  the  court  did  not  err  In  directing  a  ver- 
dict as  to  him.  And  as  to  Venable  the  judg- 
ment will  be  affirmed. 

But  the  mllng  above  would  not  entirely. 
In  view  of  special  facts,  be  applicable  to  de- 
fendant Griffin  In  adjusting  his  rights  to  the 
land  purchased  by  him.  It  appears  that  In 
the  purchase  of  the  land  from  Dean  by  Grif- 
fin the  recited  cash  consideration  In  the  deed 
was  in  fact  not  cash,  but  was  a  credit  on  his 
purchase  to  the  extent  of  the  Interest  thought 
or  believed  to  be  coming  to  his  wife  In  this 
part  of  the  land.  And  It  can  be  concluded 
as  a  fact  from  the  record  that  Griffin  was 
buying  in  fact  only  the  Interest  In  the  53 
acres  above  what  was  estimated  to  be  his 
wife's  Interest  therein.  Upon  the  theory 
that  appellant  was  the  owner  by  deed  of 
the  entire  tract,  Mrs.  Grifhn  would  have  no 
interest  to  sell  or  be  paid  for.  And  it  would 
follow  that  Griffin,  to  the  extent  of  the 
amount  of  his  credit  of  $214.25,  recited  as 
csstt,  was  In  the  attitude  of  not  having  paid 
It  at  all  In  fact,  and  was  in  the  attitude  of 
not  purchasing  in  fact  all  of  the  53  acres,  but 
only  the  interest  his  wife  did  not  have  there- 
in. It  is  unnecessary  to  discuss  the  pro 
tanto  rights  accorded  an  innocent  purchaser. 
It  is  sufficient,  as  against  a  peremptory  In- 
struction, that  the  Issue  was  made  of  wheth- 
er or  not  Griffin  was  a  purchaser  for  value 
to  the  extent  of  $214.25.  It  Is  beUeved  that 
In  this  respect,  and  for  this  reason,  the  Judg- 
ment as  to  Griffin  must  be  reversed.  If  it 
should  be  found  under  the  issue  of  fact  that 
appellant  was  the  owner  of  the  land  by  deed, 
and  that  there  was  no  service  upon  him  in 
the  partition  Judgment,  then  the  pro  tanto 
protection  to  be  accorded  Griffin  is  Involved 
as  a  matter  of  determination  and  remedy. 
As  appellant  was  entitled  to  have  the  Jury 
pass  upon  such  Issues  of  fact  as  the  pleading 
and  evidence  warranted,  we  cannot  assume 
appellant's  rights  as  claimed  by  him,  and  ad- 
just Griffin's  rights  in  respect  thereto.  And 
it  Is  only  in  the  event  It  be  found  as  a  fact 
that  appellant  was  the  owner  by  deed  of  the 
entire  tract  that  Orlffin  could  be  disturbed 
In  liis  ownership  of  the  land. 

[I]  Appellant  has  argued  other  grounds, 
which  we  have  considered;  but  the  decision, 
we  conclude,  must  rest  upon  the  points  here- 
in dlwossed.  It  is  further  observed  that  any 
question  concerning  the  rights  of  the  hold- 
era  of  the  notes  not  parties  to  the  suit  is  not 
and  cannot  be  here  involved. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  as  to  all  defendants  but  J.  W. 
Tenable,  and  as  to  J.  W.  Venable  the  Judg- 
ment is  in  all  things  affirmed. 


GALVESTON,  H.  &  S.  A.  EX.  CO.  v. 

BOSHER. 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   March  11,  1914.    On  Motion  for 
Rehearing,  April  8,  1814.) 

L  Mastbb  aho  SxBVAirr  (S  278*)  —  lit jitbies 
TO  Sebvant— NsaLaaENCE — Bvidknoe— Sdf- 

7ICISNCY. 

In  &  personal  injury  action  by  the  engi- 
neer of  a  passenger  train  who  was  hurt  in  a 
collision  with  a  freight  train,  evidence  htU 
sufficient  to  establish  the  negligence  of  the  de- 
fendant railroad  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  954,  956-968,  960-969, 
971,  972,  977 ;    Dec.  Dig.  i  278.*] 

2.  Masteb  and  Sebvant  (|  286*)— Injubies 
TO  Sebvants— Actions— iNSTBDOXioNs. 

A  freight  train  was  so  long  that  it  would 
not  all  go  on  a  switch,  and  had  to  "saw  by"  for 
a  passenger  train  to  pass  it.  The  passenger 
train  ran  on  past  the  switch,  but  did  not  clear 
the  lower  end,  and  thus  the  rear  of  the  freight 
could  not  be  drawn  onto  the  switch,  and  off  the 
main  line.  Held,  that  the  failure  of  those  in 
charge  of  the  freight  to  give  signals  to  pro- 
tect the  rear  end  in  accordance  with  the  com- 
pany's rules  warranted  a  charge  on  their  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006,  1008,  10H>- 
1015,  1017-1033,  1036-1042,  1044,  10«-1050; 
Dec.  Dig.  i  286.*] 

3.  Appeal  and  Ebbob  ({  1170*)— Re  view— 
Habuless  Ebbob. 

Under  rule  62a  for  Courts  of  CSvil  Ap- 
peals (149  S.  W.  x),  prohibiting  reversals  for 
nonprejudicial  errors,  the  failure  of  the  charge, 
in  a  personal  injury  action  by  a  servant,  to 
define  assumed  risk  must  be  disregarded,  where 
it  informed  the  jury  that,  if  they  found  plaintiff 
guilty  of  certain  things  which  constituted  as- 
sumed risk,  he  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ji  4032,  4066,  4075.  4098. 
4101,  4454,  454a-4o45;    Dec.  Dig.  {  1170.*] 

4.  Tbial  (i  194*)- Injubies  to  Sebv ant— Ac- 
tions—Instbuctionb—Contbibctobt    Neg- 

LIOENCE. 

In  a  personal  Injury  action  by  a  servant, 
a  charge,  that,  if  plaintiff  was  guilty  of  neg- 
ligence which  directly  contributed  to  his  inju- 
ries, if  any,  this  would  not  bar  recovery,  but 
would  only  to  in  diminution  of  damages,  is 
in  substantial  accord  with  Rev.  St  1911,  art 
6649,  and  is  not  on  the  weight  of  the  evidence. 
tEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  58  413,  436,  439-441.  446-454,  456^66; 
Dec.  Dig.  8  194.*] 

5.  Masteb  and   Sebvant  (§  217*)- Injubies 
to  Sebvant— AssuicPTiON  or  Risk. 

.  An  employ<S  does  not  assume  a  risk  aris- 
ing from  the  failure  of  the  master  to  do  his 
duty,  unless  he  knows  of  the  failure  and  the 
attendant  risks,  or,  in  the  ordinary  discharge 
of  his  own  duty,  mnst  necessarily  have  acquir- 
ed the  knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  574-600;  Dec  Dig.  | 
217.*] 

6.  Tbial  (8  315*)— Vebdict— EfxoEsaivENESB— 
Misconduct  op  Juby. 

In  a  personal  injury  action  by  a  railroad 
engineer  who  had  been  earning  $125  a  month 
prior  to  the  accident,  and  was  reduced  practical- 
ly to  invalidism,  so  that  he  could  not  walk  in  a 
natural  way,  and  bad  lost  all  sexual  capacity 
and  power  of  retaining  urine,  it  did  not  show 
misconduct  that  some  of  the  jurors  thought  be 
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vas  entitled  to  $40,000  or  $60,000  damagea,  al- 
thougb  only  |25,000  had  been  claimed;  and  so 
an  award  of  $18,000,  based  on  a  compromise 
of  the  opinion  of  the  jurors,  was  not  the  result 
of  misconduct 

[Ed.  J^ote.— For  other  cases,  see  Trial,  Cent. 
Dig.  §!  740-742:  Dec.  Dig.  {  816.»] 

7.  New   Tbial   (J   167*)— Motions— Heabihg 
OF  Evidence. 

Under  Rev.  St.  1911,  art  2021,  providing 
that,  where  the  ground  of  the  motion  for  new 
trial  Is  misconduct  of  the  jury,  the  court  shall 
hear  evidence  thereof,  it  is  unnecessary  for  the 
court,  in  determining  whether  a  verdict  was 
tbe  result  of  misconduct,  to  hear  evidence^ 
where  tbe  facts  alleged  as  misconduct  did  not 
constitute  impropriety. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  314,  317,  318;  Dec.  Dig.  |  157.»] 

On  Motion  for  Rehearing. 

8.  Master  and  Sebvant  (§  213*)— Injubisb 
TO  Sebvant— AssuuPTiON  os  Risk. 

Where  a  railroad  engineer  upon  signal  pro- 
ceeded with  his  train,  without  ascertaining  that 
tbe  track  ahead  was  clear,  his  conduct,  if  he 
was  bound  to  ascertain  whether  tbe  train  ahead 
had  been  moved  so  as  to  give  him  a  clear  track, 
amounted  only  to  contributory  negligence,  and 
not  assamption  of  risk,  for  assumed  risk  re- 
fers only  to  those  risks  of  which  tbe  servant 
has  knowledge,  while  contributory  negligence 
refers  only  to  the  question  whether  the  servant 
acted  prudently  in  connection  with  a  certain 
matter;  and  hence  an  instruction  of  assump- 
tion of  risk  is  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  559-564;    Dee.  Dig.  i 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   R.  B.  Minor,  Judge. 

Action  by  G.  H.  Bosher  against  the  Gal- 
veston, Harrlsburg  ft  San  Antonio  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant   appeals.    Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, and  Templeton,  Brooks,  Napier  &  Ogden 
and  W.  F.  Bzell,  all  of  San  Antonio,  for  ap- 
pellant John  Sehorn,  of  San  Antonio,  for 
appellee. 

CARL,  J.  Appellee,  G.  H.  Bosher,  sued 
appellant,  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company,  for  damages,  and  al- 
leged substantially  that  on  or  about  Novem- 
ber 19,  1911,  he  was  an  engineer  drawing 
one  of  appellant's  trains ;  that  at  the  station 
of  Seguin  tbe  engine  came  in  -violent  coutact 
with  the  cars  of  a  freight  train  which  was 
on  the  main  line  of  the  railroad,  from  which 
coUbslon  he  received  the  alleged  serious  and 
permanent  Injuries  complained  of;  that  the 
train  he  was  drawing  was  a  flrst<dass  pas- 
senger train,  and  was  entitled  to  right  of 
way  on  the  main  line  over  an  inferior  train 
like  the  freight  train;  and  that  the  agents 
and  employes  of  defendant  negligently  failed 
to  have  said  freight  train  off  the  main  line. 
It  is  further  alleged  that  the  passenger  train 
was  under  the  control  of  the  conductor  in 
charge  thereof^  who  was  negligent  in  order- 
ing and  directing  him  to  go  ahead  while  tbe 
freight  train  was  still  on  the  main  line ;  that 


the  defendant's  employ^  In  charge  of  the 
freight  train  were  negligent  in  falling  to 
warn  plaintiff  of  the  position  of  such 
freight  train  by  having  a  flagman  sent,  and 
by  placing  torpedoes  and  fusees  on  the  track; 
that  the  engine  was  defective,  and  permitted 
steam  to  escape  so  as  to  prevent  seeing 
ahead,  and  bad  a  defective  headlight,  and 
was  an  unfit  engine. 

The  answer  contained  a  general  demurrer, 
general  denial,  and  special  pleas:  That  the 
freight  train  reached  Seguin  first,  going  east, 
and,  since  it  was  a  long  train,  and  could  not 
get  in  the  switch  on  account  of  its  length,  it 
was  necessary  to  "saw  by"  the  passenger 
train,  which  means  that  the  passenger  train, 
being  shorter,  would  run  in  on  the  main  line 
till  its  rear  cleared  the  east  end  of  the  svritch, 
and  then  the  freight  would  pull  out  on  the 
main  line  behind  the  passenger  train,  thus 
leaving  a  clear  track  ahead  for  the  passen- 
ger train ;  that  tbe  freight  train  was  stopped 
while  a  part  of  it  was  still  on  the  main  line 
west  of  the  station,  and  a  brakeman  on  the 
freight  was  sent  east  down  the  main  line  to 
meet  and  flag  the  in-coming  passenger  train, 
and  he  met  and  flagged  the  passenger  train 
east  of  the  switch,  got  on  the  engine  and 
told  the  engineer  of  the  situation,  and  that 
it  was  necessary  to  "saw  by"  at  the  station ; 
that  plaintiff  thereupon  pulled  his  train  up 
to  the  station,  and  stopped  until  the  station 
work  was  done,  but  while  so  stopped  the  rear 
end  of  the  passenger  train  did  not  clear  the 
east  end  of  the  switch,  and  that  appellee  did 
not  notify  the  conductor  of  the  situation,  but 
called  for  the  signal  to  go  ahead,  which  he 
received,  and  that,  with  full  knowledge  of 
the  situation  and  all  the  facts,  he  voluntarily 
and  negligently  went  forward  and  ran  into 
the  rear  of  the  freight  train  still  on  the  main 
line  before  it  cleared  the  switch,  and  himself 
produced  the  accident;  that  it  was  bis  duty 
not  to  move  his  train  until  he  knew  the  track 
was  clear. 

Defendant  below  also  pleaded  assumed 
risk  and  contributory  negligence,  and  that  it 
was  engaged  in  Interstate  commerce,  and 
that  the  accident  was  not  produced  by  the 
violation  of  any  statutes  of  the  United  States. 
Tbe  Jury  awarded  the  appellee  $18,000,  and, 
from  the  Judgment  based  thereon,  this  ap- 
peal is  taken. 

A  long  freight  train  of  about  49  cars  was 
on  the  west-passing  track  at  Seguin,  headed 
east  Brakeman  Sowell  went  down  east  to 
the  semaphore  board,  where  the  in-coming 
west-bound  passenger  train  stopped  in  re- 
sponse to  the  semaphore  signal  which  was 
against  It  He  got  upon  the  engine  and  told 
appellee  of  the  conditions,  and  that  the 
freight  train  was  partly  on  the  main  track, 
and  that  it  would  be  necessary  to  "saw  by." 
Bosher  asked  him  if  he  could  go  on  to  the  reg- 
ular station  stop.  Appellee  then  proceeded 
to  the  station,  and  stopped  bis  engine  at  the 
water  tank,   which  was  the  usual   place  to 
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make  stops.  Tbe  rear  of  the  passenger  train 
did  not  clear  the  e^st  end  ot  the  switch,  how- 
eyer;  but  this  appellee  did  not  Imow.  When 
the  passenger  train  stopped,  tbe  freight  train 
was  put  in  motion,  but,  when  It  reached  near 
the  east  end  of  the  switch,  stopped  because 
tbe  track  was  obstructed  by  the  rear  end  of 
tbe  passenger  train.  There  was  evidence  to 
the  effect  that  It  was  so  dark  appellee  could 
not  see  the  freight  train  after  the  lighted  en- 
gine had  passed.  So  we- have  the  east  end 
of  the  passenger  train  blocking  the  east  end 
of  tbe  switch,  and  the  rear  of  the  freight 
train  blocking  the  west  end  of  the  switch; 
t&e  rear  of  each  train  being  on  the  main 
line.  It  was  about  10:40  at  night,  and  appel- 
lee says  it  was  very  daric.  Bosher  swore: 
"But  before  I  came  to  a  stop  the  conductor 
of  the  freight  train  gave  the  engineer  a 
signal,  and  he  proceeded  to  pull  out,  and  that 
was  tbe  last  I  saw  of  the  train,  because  tbe 
water  tank  was  between  me  already  and  tiis 
train;  there  was  no  possible  chance  of  see- 
ing tbem."  The  train  stayed  at  Seguin  16  to 
18  minutes.  After  the  engine  was  watered 
and  oiled,  Bosher  says  he  tapped  the  bell  to 
get  a  signal,  and,  receiving  a  "high  baU" 
from  the  conductor,  pulled  out  "When  I 
got  the  order  to  proceed  at  Seguin,  I  Judged 
that  the  main  line  was  clear  at  that  time, 
after  getting  tbe  order  to  proceed;  there 
was  so  other  way  for  me  to  know  that  It  was 
blocked.  I  couldn't  see.  I  bad  seen  the  peo- 
ple pull  out,  and,  as  I  say,  from  that  time 
I  didn't  see  anything  else;  when  I  pulled 
out,  I  thought  the  road  was  clear."  ' 

Rule  99  of  the  company  is  as  follows: 
"(99)  When  a  train  stops  or  is  delayed,  under 
circumstances  in  which  it  may  be  overtaken 
by  another  train,  the  flagman  must  go  back 
Immediately  with  stop  signals  a  sufBdent 
distance  to  insure  full  protection.  When  re- 
called, he  may  return  to  his  train,  first  plac- 
ing two  torpedoes  on  tbe  rail  when  the  con- 
ditions require  it  Tbe  front  of  tbe  train 
must  be  protected  In  the  same  way,  when 
necessary,  by  tbe  fireman." 

"As  to  what  are  called  'stop  signals,'  as  re- 
ferred to  here  in  rule  99,  why,  any  signal — 
even  a  signal  waived  violently,  a  torpedo,  one 
torpedo,  or  a  red  fusee,  or  any  violent  sig- 
nal that  is  waived  across  tbe  track,  red 
lamps  or  red  flags — is  a  stop  signal."  He 
says  be  saw  no  stop  signals  as  he  went  west 
either  on  main  or  side  track.  "A  fusee  is 
a  red  light,  like  a  Roman  candle,  which  is 
supposed  to  bum  ten  minutes  In  case  of  dan- 
ger or  In  case  of  stopping  a  train ;  there  is 
an  iron  spike  in  tbe  center,  and  when  they 
are  thrown  they  generally  stick  in  the 
gronnd."  "When  I  got  to  the  switch  and 
left  Seguin,  I  thought  the  freight  train  bad 
passed  me."  He  says  further:  "That  train 
was  on  the  west-passing  track  at  Seguin, 
north  of  me.  I  suppose  that  track  Is  100 
yards  or  more  from  tbe  main  track,  where 
I  waa" 

There  was  testimony  explanatory  of  what 


the  "high-ball"  signal  given  by  tbe  condnictor 
meant,  wtiicb  was  to  pull  out  tbe  track  was 
clear;  that,  after  having  been  at  tbe  statton 
for  10  to  18  minutes,  this  "high  baU"  from 
the  conductor  meant  to  go  ahead,  the  track 
waa  clear.  The  rallvray's  rule  86  provides 
that  "a  train  most  not  start  until  tbe  proper 
signal  is  given,"  and  it  was  also  In  evidence 
that  under  the  rules  an  engineer  is  forbid- 
den to  leave  tbe  station  until  be  gets  a  signal 
for  that  purpose.  Duval,  the  conductor,  said, 
"When  I  gave  the  order  to  leave  Seguin  to 
Mr.  Bosher,  I  supposed  all  freight  trains 
would  be  out  of  the  way ;"  and  it  waa  shown 
that  nearly  all  railroading  is  done  by  orders 
and  signals,  and  that  the  train  is  under  the 
control  of  the  conductor;  he  lias  full  charge 
of  tbe  train.  It  was  also  shown  that  under 
the  company's  rule  321  it  is  tbe  duty  of  every 
conductor  of  every  train  at  a  telegraph  sta- 
tion to  report  to  the  superintendent  tbe  ar- 
rival and  departure  of  the  train  through  tbe 
telegraph  operator — tbe  time  he  might  leave. 
Duval  did  not  ascertain  if  the  freight  was 
gone,  and  that  the  way  was  clear,  but  gave 
the  signal  to  proceed  upon  the  supposition 
that  the  freight  train  liad  cleared  out  for  the 
passage  of  the  superior  passenger  train  of 
which  he  was  In  charge.  Keating,  the  brake- 
man,  knew  the  freight  had  not  cleared.  It 
was  also  Brakeman  Sowell's  duty  to  have 
notified  Duval,  the  conductor,  of  the  condi- 
tions. In  reference  to  tbe  duty  of  the  brake- 
man,  the  conductor  said:  "I  say,  in  case  a 
flagman  bad  flagged  against  him,  bad  flagged  . 
the  engineer,  it  would  be  his  (the  brakeman's) 
duty  to  come  and  notify  tbe  conductor  too; 
they  always  do,"  This  duty  of  the  brakeman 
is  also  testified  to  by  Banks.  There  were  no 
signals  given  Bosher  that  the  freight  was 
still  on  the  main  line,  and  no  torpedoes  or 
fusees  were  placed  between  his  engine  and 
tbe  freight  cars  extending  on  the  main  line 
ahead  of  him. 

So,  briefly  stated,  appellee's  train  came  in- 
to tbe  station,  the  engineer  knowing  tliat  tbe 
main  line  was  then  blocked  at  the  end  of  tbe 
switch;  but  Bosher  did  not  know  that  the 
rear  of  his  train  did  not  clear  tbe  east  end  of 
the  switch,  and  while  be  came  in  tbe  freight 
started  forward.  His  train  stopped  at  the 
station,  and  the  business  of  tbe  train  was 
transacted;  the  engine  taking  water,  and  tbe 
conductor  getting  bis  orders.  The  night  was 
dark,  and  Bosher  says  his  headlight  had  gone 
out  and  he  had  tried  to  fix  the  headlight  be- 
fore that  nigbt  because  it  was  so  dim,  and 
that  steam  was  escaping  at  the  time  so  as  to 
envelop  tbe  front  and  he  could  not  see  ahead. 
The  cause  of  tbe  escaping  steam,  he  says, 
was  a  defective  cylinder  cock  or  valve  that 
bad  t>een  battered  and  would  not  seat  itself. 
He  bad  taken  charge  of  the  engine  at  Glid- 
den,  east  of  the  place  of  tbe  accident,  and  dis- 
covered the  defecto  shortly  thereafter  on  the 
way.  The  conductor  who  had  charge  of  the 
train  ordered  him  by  signal  to  pull  out,  wbicb 
he  did,  and  ran  into  the  freight  train,  injur-. 
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Ing  him  seriously,  aa  shown  by  different  wlt- 
nesses. 

[1]  We  think  the  evidence  was  sufficient  to 
show  negligence  on  the  part  of  the  appellant 
The  conductor  had  charge  of  the  train.  It 
moved  or  stood  at  bis  command,  and,  either 
with  or  without  knowledge  on  his  part  tliat 
the  track  was  clear,  he  gave  the  signal  to  go 
ahead,  which  was  tantamount  to  a  command. 
If  he  did  not  know  the  track  was  clear,  he 
should  have  known  It  The  fact  that  Bosher 
gave  a  bell  for  orders  amounts  to  nothing 
more  than  telling  the  conductor  he  was  ready 
to  proceed,  and  asking  for  instructions. 
When  Duval  gave  that  command  to  go  ahead, 
he  should  have  known  that  the  way  was 
dear. 

We  do  not  wish  to  be  understood  as  holding 
that,  where  the  facts  of  the  danger  were 
within  the  knowledge  of  Bosher,  he  would 
have  been  Justified  in  proceeding ;  but  the  evi- 
dence is  sufficient  for  the  jury  to  conclude 
that  he  did  not  know  of  the  danger  at  the 
time  he  got  the  go-ahead  signal.  He  knew 
the  freight  train  had  been  there;  but  he  did 
not  know  it  was  there  at  the  time  he  obeyed 
the  signal.  He  saw  the  other  engine  pull  up, 
and  it  was  so  dark  he  could  not  see  the  nn- 
lighted  freight  cars.  He  did  not  know  the 
rear  of  his  train  did  not  clear  the  switch. 
There  were  employes  whose  duty  It  was  to 
look  after  those  matters  and  Inform  the  con- 
ductor. The  train  had  been  there  several 
minutes,  and  the  conductor  had  been  to  the 
operator  and  gotten  his  instructions.  It  was 
the  brakeman's  duty  to  look  after  the  rear 
end  of  the  train,  among  other  things,  and  to 
inform  his  superior,  the  conductor.  With  all 
these  faculties  for  knowing  and  in  the  face 
of  his  duty  to  know  that  the  trade  was  clear, 
the  conductor  ordered  him  to  proceed.  There 
was  ample  testimony  to  show  negligence  on 
part  of  the  conductor,  and  to  support  the  find- 
ing of  the  Jury.  The  first  assignment  is  over- 
ruled. 

[2]  The  second  assignment  complains  that 
there  was  no  evidence  upon  which  to  base 
a  charge  on  negligence  of  the  freight  train 
crew,  because  it  Is  claimed  that  the  undisputed 
evidence  shows  that  said  crew  sent  out  a  flag- 
man who  did  flag  the  passenger  train  and 
tell  the  engineer  of  the  conditions,  and  that 
fusees  and  torpedoes  were  unnecessary.  We 
do  not  view  it  in  that  light  Fusees  and  tor- 
pedoes might  be  said  to  have  been  unneces- 
sary at  the  east  end  because  of  the  actual 
warning  by  the  brakeman,  Sowell ;  but  we  are 
dealing  wtlh  the  other  end  of  the  switch,  or 
the  space  between  the  passenger  engine  and 
the  rear  end  of  the  freight  train.  Appellant's 
argument  assumes  that  the  conditions  exist- 
ing at  the  time  Sowell  flagged  the  passenger 
train  had  continued.  The  fact  of  the  matter 
is  that  Sowell  told  Bosher  he  would  have  to 
"saw  by,"  which  presupposed  a  change  of 
those  conditions  by  the  freight  moving  out 
of  the  way.  And  when  it  did  not  move  out  of 
the  way,  the  appellee  had  a  right  to  depend 


on  being  warned,  as  the  rules  of  the  com- 
pany required  should  be  fone.  There  were 
no  signals  or  warnings  shown  to  have  been 
given  that  the  danger  was  still  ahead  of 
Bosher,  and  he  says  he  could  not  see  it  and 
did  not  know  of  it  It  would  have  been  the 
height  of  folly  if  he  had  gone  on  knowing 
the  trade  was  blocked,  and,  when  he  was  or- 
dered to  go  ahead,  and  could  not  see  danger, 
we  think  the  Jury  was  warranted  in  finding 
that  he  was  not  negligent,  but  that  negligence 
was  shown  on  part  of  the  freight  crew  in  not 
keeping  a  warning  that  the  track  was  still 
blocked. 

Rule  99  of  the  railway  requires  certain  da* 
ties  and  signals  as  hereinbefore  set  out  Ap- 
pellant contends  that  this  applies  to  the  track 
in -the  rear  of  and  in  front  of  the  freight 
train,  but  would  not  apply  to  the  space  on 
the  main  line  in  front  of  the  passenger  train, 
and  between  that  point  and  where  the  rear 
of  the  freight  projected  onto  the  main  line. 
But  as  long  as  that  freight  remained  on 
the  main  line,  signals  should  have  been  given 
or  some  steps  taken  to  keep  the  other  crew 
advised  of  its  continued  presence.  The  sec- 
ond assignment  is  overruled. 

[3]  By  the  third  assignment  of  error  com- 
plaint is  made  that  the  court  erred  in  the 
first  paragraph  of  the  charge  in  failing  to 
define  assumed  risk;  but  we  do  not  think 
the  charge,  taken  as  a  whole,  is  subject  to 
this  criticism.  The  charge  tells  the  Jury 
very  plainly  that,  if  they  find  plaintiff  was 
guilty  of  certain  things  which  of  themselves 
would  constitute  assumed  risk,  he  could  not 
recover.  There  certainly  could  be  no  mate- 
rial difference  between  a  charge  defining  as- 
sumed risk  and  one  telling  the  Jury  that,  if 
they  found  the  elements  of  assumed  risk  to 
be  chargeable  to  plaintiff,  he  could  not  re- 
cover. The  court  told  the  Jury  that,  if  plain- 
tiff did  those  things  whldi  would  constitute 
assumed  risk,  he  could  not  recover.  If  It 
was  error  at  all  for  the  court  to  fail  to  de- 
fine in  terms  what  assumed  risk  is.  It  would 
not  be  sufficient  to  reverse  the  case,  espedal- 
ly  where  the  constituent  elements  are  given, 
and  the  Jury  is  told  that,  If  it  finds  those 
things  to  be  true,  plaintiff  cannot  recover. 
Why  say  "assumed  the  risk"?  Rule  e2a  for 
Courts  of  Civil  Appeals  (149  S.  W.  x). 

[4]  We  have  examined  assignments  4  to  9, 
inclusive,  and,  believing  same  to  be  with- 
out merit,  they  are  overruled. 

The  tenth,  eleventh,  and  twelfth  assign- 
ments attack  paragraph  5  of  the  court's 
charge  as  being  misleading,  and  as  minimiz- 
ing defendant's  defense,  and  as  giving  undue 
prominence  to  plaintUTs  cause  of  action. 
That  part  of  the  charge  is: 

"(5)  You  are  further  instructed  that,  if 
you  believe  from  the  evidence  that  plaintiff 
was  guilty  of  contributory  negligence  which 
directly  contributed  to  causing  his  injuries, 
if  any,  this  would  not  bar  a  recovery-  in  be- 
half of  plaintiff,  but  could  only  go  in  diminu- 
tion of  the  damages,  if  any,  sustained  by  the 
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plaintUt.  Therefore,  if  you  flad  from  the 
evidence  tbat  tbe  defendant  or  Its  servants 
were  gollty  of  either  or  any  of  tbe  acts  of 
negligence  submitted  to  .yon  herein,  and  that 
Bach  act  or  acts  of  negligence  directly  con- 
trlbnted  to  produce  plaintiff's  injuries,  If 
any,  and  tbat  plalntlfl  did  not  assume  the 
ride,  tben  you  are  diarged  that  It  Is  your 
duty  to  return  a  Terdlct  for  the  plaintiff; 
and  if  you  farther  believe  from  the  evidence 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence which  directty  contributed  to  cause 
his  Injuries,  if  any,  tbe  damages  awarded 
him  should  be  diminished  in  proportion  to 
Oie  amount  of  negligence  attributable  to 
plalntlfl." 

This  charge  follows  substantlaUy  article 
0649,  and  we  do  not  think  it  was  on  the 
weight'  of  the  evidence.  Anyway  It  is  not 
jwlnted  out  how  any  particular  harm  could, 
or  did,  result  from  the  giving  of  same. 
These  assignments  will  be  overruled. 

The  thirteenth  assignment  Is  overruled. 

[I]  An  employe  does  not  assume  a  risk 
"arising  from  the  failure  of  the  master  to 
do  bis  duty,  unless  he  knows  of  the  failure 
and  the  attendant  risks,  or.  In  the  ordinary 
discharge  of  his  own  duty,  must  necessarily 
bave  acquired  the  knowledge."  M.,  K.  &  T. 
By.  Co.  V.  Hannlg,  01  Tex.  347,  43  S.  W. 
BIOS.  See,  also,  S.  A.  &  A. -P.  Ry.  v.  Wagner, 
166  S.  W.  24,  decided  by  this  court  March 
4th.  Bosher  had  a  right  to  assume,  after 
be  had  pulled  into  the  station,  and  had  seen 
the  other  train  puU  up,  that  the  danger  ei- 
ther had  passed,  or  that  his  superiors  and 
other  employte  whose  duty  it  was  to  know 
would  inform  blm,  if  the  danger  bad  not 
passed.  If  be  could  have  seen  the  train  or 
knew  of  its  presence  at  the  time  he  started 
his  engine,  that  would  materially  alter  tbe 
case.  But  it  was  not  only  dark,  but  his 
headlight  was  out,  steam  was  escaping,  and 
no  signals  of  the  danger  were  maintained. 
Tbe  federal  statute  differs  little  from  our 
own.  The  fourteenth  assignment  Is  not  well 
taken,  and  tbe  same  view  is  taken  as  to  tbe 
fifteenth,  sixteenth,  and  seventeenth. 

[6,  7]  The  .eighteenth  assignment  is  to  the 
effect  that  the  court  erred  in  refusing  to 
hear  evidence  as  to  the  misconduct  of  the 
jniy  to  show  that  they  were  prejudiced,  and 
tbat  some  of  them  voted  for  |40,000  and 
$50,000  to  Induce  others  who  were  In  favor 
of  low  verdicts  to  come  up  to  $18,000,  when 
the  plaintiff's  attorney  had  only  asked  for 
$25,000.  The  injuries  of  appellee  seem  to 
have  been  well  established.  By  reason  of 
his  Injuries  he  was  reduced  from  a  strong 
man  who  was  earning  about  |125  per  month 
practically  to  invalidism ;  be  cannot  walk  in 
a  natural  way,  nor  at  all  without  artificial 
assistance,  and  his  sexual  powers  seem  to 
be  destroyed.  He  suffers  from  incontinence 
of  urine,  and  Is  a  neurasthenic.  All  counsel 
proposed  to  prove  by  the  Jurors  was  that 
■Mue  had  voted  for  a  high  verdict,  and  oth- 
1«&S.W.-T 


ers  for  a  low  one,  and  that  a  compromise 
was  made  on  418,000.  We  are  cited  to  arti- 
cle 2021  of  the  Revised  Statutes  of  IDll, 
which  provides  that,  "where  the  ground  of 
the .  motion  is  misconduct  of  the  Jury  or  of 
the  oflScer  in  charge  •  •  *  the  court 
shall  hear  evidence  thereof."  The  mere  fact 
that  Jurors  vote  for  different  amounts,  some 
high  and  some  low,  and  then  compromise  on 
an  intermediate  amount,  does  not  show  mis- 
conduct; and,  if  appellant  could  have  shown 
by  the  Jurors  all  tbat  was  alleged,  it  would 
not  amount  to  misconduct  Tbe  Jurors  had 
heard  the  evidence,  and  seen  the  Injured 
man.  We  must  assume  that  they  were  hon- 
est In  tbeir  Judgmoit  until  tbe  contrary  Is 
alleged  and  proven.  If  some  of  them  believ- 
ed he  was  entitled  to  a  higher  amount  than 
the  attorney  asked  for,  that  would  not  Jus- 
tify the  assumption  that  they  were  dishon- 
est or  prejudiced  in  the  absence  of  a  show- 
ing to  that  effect,  and  that  the  verdicts  con- 
tended for  Were  not  Justified  under  the  facts. 
If  all  the  facts  alleged  were  proven,  and 
yet  would  not  show  misconduct,  the  court 
will  correctly  refuse  to  hear  evidence.  And 
we  do  not  think  the  court  erred  In  refusing 
to  hear  evidence  in  this  case,  when,  if  every- 
thing had  been  prov^i  appellant  contended 
for,  it  would  not  diow  such  misconduct  as 
to  require  a  new  trial;  and  the  nineteenth 
and  twentieth  asslgnm«it8  will  likewise  be 
overruled.  The  twenty-first  assignment,  com- 
plaining that  tbe  verdict  is  excessive,  is  dis- 
posed of  adversely  to  appellant  by  what  we 
have  said  under  the  eighteenth  assignment 
of  error. 

The  remaining  assignments  of  error,  from 
twenty-second  to  thirty-third,  both  Inclusive, 
have  been  carefully  examined,  and  we  do 
not  find  anything  therein  that  would  require 
a  reversal. 

Tbe  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

[I]  Appellant  insists  that  tbe  court  erred 
in  refusing  and  falling  to  give  its  specially 
requested  charge  No.  6,  which  is  set  out 
in  the  fourteenth  assignment,  and  is,  caption 
omitted,  as  follows:  "Ton  are  Instructed 
that  one  entering  the  employment  of  a  rail- 
way company  who  is  at  the  time  engaged 
in  interstate  commerce  assumed  all  the  risks 
ordinarily  incident  to  tlie  business  in  the 
manner  in  which  it  is  conducted,  of  which 
tie  has  actual  knowledge,  or,  in  the  ordinary 
discharge  of  his  duty,  must  necessarily  have 
acquired  knowledge.  -Therefore,  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  was 
notified  by  brakeman  Sowell  tbat  the  freight 
train  did  not  clear  the  main  line  at  tbe 
west  end  of  the  west-passing  track,  and  if 
you  further  beUeve  from  the  evidence  that 
the  plaintiff  ran  his  engine  into  said  cars 
at  said  point  without  knowing  that  the 
freight  train  bad  cleared  the  main  line  at 
the  time  and  place  he  did,  and  It  you  farther 
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belieTe  It  was  his  duty  ttt  liave  known  that 
said  track  was  clear  before  proceeding;  past 
that  point,  then  you  are  Instructed  that  the 
plaintiff  assumed  all  risk  of  running  his  en- 
gine and  train  over  the  main  line  at  said 
point  without  knowing  that  said  track  was 
dear;  and  in  that  event  you  will  return  a 
verdict  In  favor  of  the  defendant" 

It  Is  contended  that  It  Is  a  controverted 
issue  as  to  whether  it  was  the  duty  of  appel- 
lee to  know  that  the  track  was  clear,  and 
that,  if  such  was  his  duty,  and  he  ran  his 
train  into  the  other  without  first  ascertain- 
ing If  the  danger  had  passed,  he  assumed  the 
risk,  and  could  not  recover  on  account  of  the 
EiUipIoyers'  Liability  Act  approved  April  22, 
1908. 

"Assumed  risk  refers  to  a  general  course 
of  action  in  connection  with  the  master's 
way  of  doing  business  and  the  appliances 
furnished;  contributory  negligence  refers  to 
the  question  as  to  whethw  the  servant  acted 
prudently  In  connection  with  a  certain  mat- 
ter that  arose  for  his  consideration  at  a 
certain  time  and  place.  The  first  is  an  Intel- 
ligent choice;  the  latter  Is  carelessness."  El 
Paso  &  Southern  Ry.  Co.  v.  Foth,  101  Tex. 
page  137,  100  8.  W.  173.  There  is  no  evi- 
dence that  Bosher  knew  the  way  was  still 
blocked  at  the  time  he  pulled  out  with  his 
train.  The  doctrine  of :  assumed  risk  rests 
npon  knowledge,  because  a  risk  cannot  be 
assumed,  unless  the  one  assuming  same  has 
knowledge  thereof.  But  we  are  told  that 
there  was  evidence  introduced  strongly  tend- 
ing to  show  that  It  was  appellee's  duty  to 
know  that  the  track  was  clear  before  pro- 
ceeding with  his  train;  to  which  we  answer 
that.  If  such  was  bis  duty,  and  he  did  not 
perform  It,  he  would  be  guilty,  of  contribu- 
tory negligence.  But  he  would  not  be  guilty 
of  assuming  the  risk,  unless  he  had  knowl- 
edge of  the  presence  of  the  train  at  the  time 
he  put  his  train  in  motion.  There  Is  no  testi- 
mony that  he  bad  such  knowledge,  although 
he  did  know  It  had  been  there.  "Assum- 
ing the  risk  of  an  employment  is  one  thing, 
and  quite  a  different  thing  from  Incurring 
an  injury  through  contributory  negligence." 
If  appellant's  witnesses  are  correct  that  it 
was  Basher's  duty  to  know  that  the  track 
was  clear,  and  he  did  not  perform  that  duty, 
he  was  guilty  of  contributory  negligence. 
The  court  charge4  on  that  subject:  "One 
having  full  knowledge  of  defects  In  machin- 
ery with  which  he  Is  employed  may  yet  use 
the  utmost  care  to  avert  danger  which  they 
threaten.  Assumption  of  the  risk  and  con- 
tributory negligence  approximate  where  dan- 
ger is  so  obvious  and  Imminent  that  no  ordi- 
narily prudent  man  would  assume  the  risk  of 
Injury  therefrom,  but  where  the  danger, 
though  present  and  appreciated.  Is  one  which 
many  men  are  in  the  habit  of  assuming,  and 
which  prudent  men'  who  must  earn  a  living 
are  willing  to  assume  for  extra  compensa- 
tion.    One  who  assumes  the  risk  cannot  be 


said  to  be  guilty  of  contrlbutoiy' negligence, 
If,  having  In  view  the  risk  of  danger  he  as- 
sumed; be  uses  care,  reasonably  commensu- 
rate with  the  risk,  to  avoid  injurious  con* 
sequences.  One  who  does  not  use  such  care, 
and  who  by  reason  thereof  suffers  such 
Injury,  is  guUty  of  contributory  negligence." 
Narramore  r.  Cleveland,  etc.,  Ry.  Co.,  96 
Fed.  298,  87  O.  O.  A.  499,  48  L.  R.  A.  68. 

So,  if  It  was  Bosber's  duty  to  know  that 
the  freight  train  had  gone,  and  he  did  not 
80  ascertain  that  fact,  would  he  not  then  be 
guilty  of  contributory  negligence?  And  If  as- 
sumed risk  rests  on  knowledge,  and  none  is 
shown  In  this  case,  on  imrt  of  appellee,  as  to 
the  continued  presence  of  the  other  train, 
we  do  not  see  that  a  charge  on  assumed  risk 
as  to  this  phase  of  the  case  would  be  appli- 
cable. Assumed  risk  is  a  contract  which 
may  be  expressed  or  implied;  but  contribu- 
tory negligence  is  the  breach  of  a  legal 
duty  Imposed  by  law  upon  the  servant. 

Therefore,  if  appellant  is  correct  that  the 
evidence  Is  conflicting  as  to  the  duty  of 
Bosher  to  have  known  whether  the  track  was 
clear  at  the  time  he  put  his  train  In  mo- 
tion, it  would  only  have  called  for  a  charge 
on  contributory  negligence,  which  was  given. 

The  motion  Is  overruled. 


PARIS  &  G.  JI.  R.  CO.  et  al.  v.  FLANDERS. 

(Court  of  Clivil  Appeals  of  Texas.    Texarkana. 
Feb.  26,  1914.    On  Motion  for  Re- 
hearing, April  2,  1914.) 

1.  Mastek  and  Servant  (J  276*)  —  Actiobs 
FOR  Injuries— Questions  tob  Jubt. 

In  a  railroad  switchman's  action  for  inju- 
ries caused  by  a  ca.r  on  which  he  was  riding 
colliding  with  a  standing  car  on  a  switch  track, 
evidence  held  iusnfScient  to  make  a  question 
for  the  jupy  as  to  whether  the  company's  neg- 
ligence in  permitting  a  freight  enrine  to  stand 
in  the  yards,  with  a  brilliant  headUght  burning, 
contributed  in  any  way  to  the  Injury. 

[Ed.  Note. — For  other  rases,  see  Master  and 
Servant,  Cent.  Vie.  §8  950-952,  954,  959,  970, 
976;  Dec  Dig.  §  27.6.*] 

2.  Appeal  awd  Ebbor  (J  1027*)— Habmless 
Ebbob— Erbobs  Not  Affecting  Resui.t. 

A  judgment  will  not  be  reversed  for  er- 
ror, unless  it  probably  caused  the  rendition 
of  an  improper  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  40a3;    Dec.  Dig.  f  1027.*] 

3.  Appeal  and  Erbor  ({  1062*)— Habicless 
Error— Submission  of  Issues. 

Where  there  was  ample  evidence  of  neg- 
ligence regarding  an  act  which  was  not  a  pron- 
mate  cause  of  an  injury,  while  the  evidence 
regarding  an  act  which  might  have  been  a  prox- 
imate cause  was  meager,  the  erroneous  sub- 
mission of  the  first  act  could  not  be  held  harm- 
less, under  the  general  rule  that,  if  there  are 
two  grounds  of  recovery— one  supported  by 
the  evidence,  and  the  other  not— both  of  which 
are  submitted,  a  verdict  for  plaintiff  should  be 
referred  to  that  ground  authorized  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4212-4218;  Dec.  Dig.  « 
1062.*] 
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4.  Masteb  aivd  Skbvaht  (f  154*)— Liabiutt 
FOB  Injubibs— Faelube  to  Wabn— Knowl- 

BDGE   FBOM   OTHEB    SoUBCES. 

The  failure  of  a  foreman  in  a  railroad  jrard 
to  inform  a  switchman  that  a  car  had  been 
left  in  Boch  position  that  one  npon  which  he 
was  required  to  set  the  brakes  might  collide 
therewith  was  not  a  ground  of  recovery,  even 
though  it  was  his  daty  to  give  such  informa- 
tion, if  the  switchman  knew  from  other  sources 
the  position  of  the  car. 

[lid.  Note. — For  other  cases,  see  Mast^  and 
Servant,  Cent  IMg.  §§  308,  309;  Dec.  Dig.  | 
154.*] 

On  Motion  for  Behearing. 

6.  Apfeai.  and  Ebbob  (g  882*)— INVITKV  Sb- 

BOK— SUBUISSION   OF  ISflUES. 

In  a  railroad  switchman's  action  for  inja- 
ties,  defemlant  could  not  comjdain  of  the  sub- 
mission, as  a  ground  of  recovery,  of  its  negli- 
fence  in  permitting  an  engine  with  a  brilliant 
eadlight  to  stand  in  the  yards,  though  this 
was  not  a  prozimate  cause  of  the  injury,  where 
the  special  cbarfes  requested  by  it  called  for  a 
determination  of  the  same  issue  of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8591-3610;    Dec.  Dig.  { 
882.»] 
&  Wrn<rES8M  (|  405*)  —  TEsmcoirr  Subject 

TO  COWTRADICTIOW— COIXATEBAI,  MATTEBS. 

In  an  action  for  personal  injuries,  plain- 
tiff's denial  on  cross-examination  that  he  was 
allowed  to  resign  from  a  third  party's  employ 
on  accoant  of  his  drinking  related  to  a  collater- 
al matter,  and  conld  not  be  contradicted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1273,  1275;   Dec.  Dig.  {  405.*] 

7.  DAMAOES  (f  178*)— EVIDXITCE— Pl»80HAI. 
IRJT7BIE8— INABUJTT  TO  OBTAIN  EXPJMX- 
KENT. 

In  a  railroad  switchman's  action  for  inju- 
ries, where  there  was  evidence  tending  to  show 
that  plaintiff's  efficiency  for  railway  service 
was  uereby  impaiivd,  evidence  that  a  physical 
test  was  required  of  railroad  employes  was  ad- 
missible as  tending  to  show  the  consequences 
of  his  impaired  efficiency,  and  that  "he  probably 
woold  not  be  able  to  secure  employment  in  the 
railway  service,  though  it  was  not  shown  that 
defendant   required   any   such   test 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  490-492,  601;   Dec.  Dig.  i  173.*] 

8.  Tbiai,  (I  85*)  —  Objections  to  Evidence 
Admissible  in  Pakt. 

In  an  action '  for  personal  injuries,  the 
testimony  of  a  physician,  that  he  examined 
plaintiff,  and  found  a  Colle's  f;-actiire  of  the 
wrist  and  a  fracture  involving  the  left  elbow, 
that  there  was  marked  stiffness  in  the  use  oi 
the  elbow  and  arm,  and  a  weakness  in  the  nse 
of  both  hands,  that  he  tested  the  left  arm  in 
different  positions  with  reference  to  its  use, 
and  tested  plaintifTs  grip  in  both  hands,  that 
Ua  ability  to  grip  was  considerably  impaired, 
that  Uiere  was  difficulty  in  the  use  of  the  elbow 
Joint  and  the  left  arm  in  raising  and  straight- 
ening it  and  that  in  his  opinion,  plaintiff's 
abilitr  to  perform  the  duties  of  a  railroad 
switdiman  or  brakeman  had  been  considerably 
impaired,  was  properly  admitted  over  the  ob- 
jection, made  to  the  testimony  as  a  whole,  that 
It  was  hearsay,  and  based  on  information  fur- 
nished the  witness  by  plaintiff,  as  some  of  the 
facts  detailed  were  not  necessarily  derived 
from  that  source. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  222,  223-225;    Dec.  Dig.  S  85.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty; A.  F.  Dolioney,  Judge. 
Action   by   Charles  Flanders  against  the 


Paris  &  Great  Northern  Hallroad  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants api)eal.    Affirmed  on  rehearing. 

Terry,  Cavln  &  Mills,  of  Galveston,  An- 
drews, Ball  &  Streetman,  of  Houston,  and 
Wright  &  Patrick,  of  Paris,  Tex.,  for  appel- 
lanta  Carlock  &  Carlock,  of  Ft  Worth,  for 
appellee. 

HODOES,  J.  The  appellee  sued  the  ap- 
pellant, and  recovered  a  Judgment  for  per- 
sonal injuries.  In  his  petition  tie  alleged  sub- 
stantially the  following  facts :  That  In  May, 
1912,  the  api)ellants  Jointly  operated  a 
switchyard  In  the  city  of  Paris,  Tex.,  In 
which  the  plaintiff  was  employed  In  the  ca- 
IMidty  of  a  switchman.  About  3  o'clock  on 
the  night  of  May  25,  1912,  while  in  the  per- 
formance of  his  duties,  he'  was  thrown  vio- 
lently from  the  top  of  a  box  car  to  the 
ground,  sustaining  severe  and  painful  in- 
juries, which  are  particularly  described. 

The  speciflc  acts  of  negligence  chairged 
are,  first,  that  the  defendants  pennltted  one 
of  their  engines  attached  to  a  freight  train, 
and  equipped  wltli  a  powerful  electric  head- 
light, to  stand  on  one  of  the  aide  tracks  in 
the  yard ;  that  the  presence  of  the  headlight 
rendered  the  performance  of  plaintifTs  du- 
ties dangerous  by  reason  of  the  glare  be 
^countered ;  that  it  bad  the  effect  of  blind- 
ing him  BO  that  be  could  not  safely  perform 
his  work.  It  is  further  alleged  that  Just  be- 
fore the  accident  occurred  the  switch  engine 
with  which  the  aiH>ellee  was  working  bad 
kicked  some  box  cars  south  on  the  side  track 
in  the  southern  portion  of  the  yard,  and  it 
became  plaintiff's'  duty  to  then  mount  the 
cars  and  set  the  brakes  tbereon  for  the  pur- 
pose of  controlling  their  movements;  that. 
In  order  to  do  this,  be  climbed  to  the  top 
of  the  cars  by  means  of  ladders  on  the  sides 
so  as  to  reach  the  bra^ces  and  apply  the 
same ;  that,  while  be  was  in  the  act  of  climb- 
ing up^n  the  top  of  said  cars  in  the  per- 
formance of  his  duty,  the  glare  of  the  head- 
light shone  directly  upon  bim,  and  upon  the 
track  where  he  was  at  worlc,  thereby  blind- 
ing him,  and  rendering  it  difficult  for  him  to 
see  the  objects  surrounding  him  as  be  other- 
wise would  have  been  able  to  do;  that,  by 
reason  of  negligence  in  failing  to  obscure  tbe 
Ught,  be  was  unable  to  set  tbe  brakes  on  the 
car,  or  stop  tbe  same,  before  it  collided  with 
another  car  farther  south  on  tbe  track ;  and 
that,  as  a  result  of  the  colilsion,  the  plain- 
tiff was  thrown  with  great  force  to  tbe 
ground  and  injured. 

As  a  second  ground  of  recoreiy,  appellee 
alleged  that  tbe  appellants  were  guilty  of 
negligence  proximately  causing  his  injury  in 
permitting  tbe  car  which  was  struck  by  the 
one  upon  whicb  he  was  riding  to  remain  in 
tbe  position  it  was  at  tbe  time  of  tbe.  accident, 
without  notifying  bim  of  its  presence;  that 
tbe  car  referred  to  was  left  on  what  was 
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known  aa  the  "lead,"  or  "crosaoTer,"  track 
from  the  stockyards  track  to  another  track 
In  the  yards  running  to  what  was  called  the 
"lip  track,"  or  repair  track;  that  the  car 
80  left  on  said  lead  track  was  one  ot  a 
group  of  five  cars  that  had  been  coupled,  to 
the  engine  on  the  east  side  of  the  yard  by  the 
crew  to  which  the  appellee  belonged  a  short 
time  before  the  accident;  that,  when  the 
mglne  was  connected  with  the  five  cars,  the 
foreman  in  charge  called  to  the  plaintiff, 
who  was  then  acting  as  "long  field  man,"  us- 
ing the  ezpreeslon,  "rip  trade,"  and  immedi- 
ately gave  the  signal  for  the  engine  to  move ; 
that  appellee  understood  from  tUe  expression 
ased  by  the  foreman  that  all  of  the  cars  in 
that  train  were  to  be  carried  over  to  the 
west  side  of  the  yards  and  placed  aiMn  the 
repair  track;  that  it  then  became  the  duty 
of  the  appellee  to  go  to  that  side  of  the  yard 
and  be  ready  to  cat(^  the  cars  as  they  were 
cut  off  and  kicked  towards  Mm.  It  la  also 
averred  that  the  use  of  the  expression,  "rip 
track,"  fairly  and  reasonably  meant  and  con- 
veyed to  the  mind  of  the  plaintiff  the  impres- 
sion, according  to  the  usage  and  custom  in 
railroad  yards,  that  all  of  the  cars  in  that 
train  would  be  carried  over  and  placed  upon 
the  rip  track,  and  none  of  them  would  be 
left  on  the  lead ;  that  no  notice  or  informa- 
tion was  given  to  appellee  by  any  member 
of  the  switching  crew  that  any  of  these  cars 
were  to  be  left  on  the  lead,  and  he  did  not 
expect  or  understand  that  one  woxild  be  left 
In  that  situation.  It  is  further  alleged  that, 
In  violation  of  the  customary  methods  of  do- 
ing this  work,  and  without  giving  the  plain- 
tift  any  notice  of  any  change  in  the  manner 
of  its  performance,  the  members  of  the 
switching  crew  cut  off  one  of  these  cars,  and 
left  it  on  what  is  known  as  the  "lead"  track, 
while  the  plaintiff  was  in  another  portion  of 
the  yard ;  that,  wl^en  another  car  had  been 
kicked  out  towards  him,  which  it  was  his 
duty  to  stop,  he  endeavored  to  do  so,  and, 
while  climbing  up  on  top  of  same  for  the  pbr- 
pose  of  setting  the  brakes,  in  the  darkness, 
and  not  knowing  of  the  presence  of  the  car 
that  had  been  left  on  the  lead,  the  car  upon 
which  he  had  mounted  came  suddenly  and 
unexpectedly  in  violent  contact  with  the 
other,  causing  him  to  be  thrown  violently  to 
the  ground,  resulting  in  the  injuries  of  which 
be  complains.  The  petition  then  proceeds  to 
set  out  in  detail  the  character  and  extent 
of  the  injuries  resulting  from  the  fall. 

[1]  A  teial  before  a  Jury  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  the  appellee 
for  16,000.  Both  of  the  railway  companies 
have  appealed,  and  Join  in  the  same  briefs 
and  assignments  of  error. 

It  will  be  observed  that  there  were  two 
separate  and  distinct  acts  of  negligence 
charged  as  the  cause  of  the  injuries  sustain- 
ed. The  first  was  In  allowing  the  road 
engine  to  stand  in  the  yards,  with  a  brilliant 
electric  headlight  burning,  while  the  appel- 
lee and  bis  crew  were  doing  their  work  of 


switching.  The  second  was  in  leaving  a  box 
car  on  the  lead  near  the  rip  track,  without 
giving  notice  to  the  appellee  that  this  would 
be  done.  The  court  submitted  both  of  these 
as  grounds  of  recovery.  The  appellee  testi- 
fied that  he  had  been  employed  as  a  switch- 
man by  the  appellants  some  time  in  the  pre- 
vious October,  and  at  the  time  be  was  In- 
jured was  performing  the  duties  of  what  was 
called  a  "long  field  man."  He  was  working 
under  the  immediate  supervision  of  a  fore- 
man named  Mayfl^d.  It  appears  from  the 
record  that  it  was  the  duty  of  the  long  field 
man  to  turn  the  switches,  and  to  mount  and 
set  the  brakes  on  cars  that  had  been  kicked 
or  shunted  in  his  direction.  The  crew  to 
which  the  appellee  belonged  consisted  of  four 
men  besides  himself  and  the  foreman.  May- 
field.  These  were  the  engineer  and  fireman 
in  charge  of  the  switch  engine,  Sanders, 
called  the  "short  field  man,"  and  Williams, 
designated  as  the  "pin  puller."  The  entire 
crew  was  under  the  immediate  supervision 
of  Mayfield  on  this  occasion.  Xbe  tracks  in 
the  yards  at  Paris  run  north  and  south.  The 
stock  pens  are  located  near  the  south  end  of 
the  yards,  and  on  the  east  side.  The  repair 
tracks,  commonly  referred  to  as  the  "rip 
tracks,"  and  the  repair  shops  were  on  the 
west  side  of  the  yards,  practically  opposite 
the  stock  pens.  Between  the  stock  pens  and 
the  repair  tracks  were  the  main  line  and 
some  other  tracks  used  for  various  purposes. 
The  freight  and  passenger  depots  were  near 
the  north  limits  of  the  yards.  On  the  night 
of  the  injury,  after  E3)ending  some  time  work- 
Ing'at  the  north  end  of  the  yard,  the  fore- 
man gave  the  order  to  go  to  the  switch  lead- 
ing to  the  -stock  pais.  Upon  arriving  there, 
the  engine  was  coupled  to  five  box  cars. 
Mayfield,  the  foreman,  testified  that  this 
group  consisted  of  three  bad-order  cars,  one 
car  loaded  with  merchandise,  which  he  desir- 
ed to  place  wpon  the  house  track,  and  a  good- 
order  empty  car  to  be  left  in  some  other  po- 
sition in  the  yard.  Mayfield  desired  to  take 
the  bad-order  cars  to  the  tip  track  for  repair, 
and  to  carry  the  others  to  the  north  end  of 
the  yard.  He  says  that  he  so  notified  the 
engineer  and  switchmen  when  he  gave  the 
signal  to  move  after  the  coupling  had  been 
made.  Appellee,  however,  testified  that  the 
foreman,  before  giving  the  signal  to  move, 
used  the  expression,  "zip  track,"  and  that 
appellee  inferred  from  this  that  all  of  the 
cars  in  that  train  were  to  be  placed  upon  thQ 
rip  track,  and  that  none  of  them  would  be 
left  on  the  lead.  The  foreman,  on  cross-ex* 
amlnation,  admitted  that  he  might  have  used 
that  expression  in  calling  to  the  long  field 
man.  According  to  the  foreman's  testimony, 
which  is  not  disputed,  the  train  of  five  cars 
referred  to  was  made  up  as  follows:  The 
merchandise  car  was  on  the  extreme  south 
end ;  next  came  the  two  bad-order  cars ;  then 
a  good-order  empty ;  and  next  to  the  engine 
was  the  third  bad-order  car.  When  the  train 
was  switched  over  to  the  lead,  TTith  which 
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the  Tarions  repair  tracks  were  connected,  the 
merchandiae  car  was  left  at  some  point  on 
the  lead.  A  diagram  appears  to  have  been 
used  at  the  ti^al ;  bat  It  Is  not  Incorporated 
In  the  record,  and  we  ure  unable  from  the' 
testimony  of  the  witnesses  to  determine  the 
exact  relative  position  in  which  this  mer^ 
chandlse  car  was  left  The  two  bad-order 
cars  were  then  kicked  to  one  of  the  rip 
tracks.  This  b^ng  done,  the  good-order 
empty  was  kicked  down  the  lead  toward  the 
naerchandlse  car.  The  appellee  testified  that, 
after  coupling  the  cars  at  the  stock  pens, 
the  engine  and  the  other  members  of  the 
crew  went  north  for  the  purpose  of  coming 
down  the  lead  to  the  rip  track,  but  that  he 
went  directly  west  across  the  yards,  lined  up 
the  switches  on  the  main  line,  and  then  took 
his  position  on  the  lead  near  the  rip  track 
to  catch  the  cars  as  they  were  kicked  down 
that  way.  He  says  that  he  saw  two  cars 
pass  down  in  charge  of  Sanders,  the  short 
fleld  man ;  that  when  the  next  car  came  he 
mounted  It  for  the  purpose  of  setting  the 
brakes,  thinking  tliat  It  was  to  go  on  to  one 
of  the  repair  tracks.  He  says  he  climbed  to 
the  top,  and  Just  as  he  "straightened  hlm- 
sdf '  the  car  collided  with  another  which  had 
been  left  upon  the  lead,  and  he  was  thrown 
violently  to  the  ground.  As  a  result  of  the 
fall,  his  arms  were  broken,  and  he  was  oth- 
erwise injured.  We  gather  from  the  evidence 
that  the  car  which  appellee  mounted  was  the 
fourth  car  that  had  been  kicked  down  the 
track,  and  that  it  collided  with  the  merchan- 
dise car.  It  appears  from  Mayfleld's  testi- 
mony that  this  car  had  been  disconnected  b; 
him  before  any  of  the  others  hfid  been  klckea 
in  that  direction.  He  says  that  his  purpose 
in  leaving  it  in  that  position  was  to  prevent 
the  necessity  of  making  an  extra  trip  to  the 
north  end  of  the  yards.  The  evidence  far- 
ther shows  that  at  the  time  this  switching 
was  being  done  a  freight  engine  destined 
to  carry  a  train  south  within  a  short  time 
Qiereafter,  equipped  with  a  brilliant  electric 
Ikeadlight,  was  standing  about  260  yards 
north  and  a  little  west  of  where  the  appel- 
lee was  when  he  mounted  the  car  from  which 
he  fell.  This  engine  had  been  standing  there 
about  30  minutes.  The  front  of  the  engine 
was  towards  the  soath,  and  the  light  shone 
directly  over  the  space  occupied  by  the  ap- 
pellee when  he  mounted  the  car.  It  was 
claimed  in  the  petition  that  the  brilliancy  of 
the  light  interfered  with  the  switchmen  in 
the  performance  of  their  duties,  and  that 
the  lights  should  have  been  hooded,  or  turned 
low,  or  in  some  way  obscured  ao  as  to  pre- 
vent blinding  the  men  while  at  their  work. 

After  salnfitting  the  issue  of  negligence  in 
leavtng  a  car  upon  the  lead  near  the  repair 
tracks,  without  notifying  the  appellee  that 
this  would  be  done,  the  court  gave  the  fol- 
lowing Instruction  as  to  negligence  regarding 
the  electric  headlight:  "Or,  If  you  believe 
from  the  evidence  that  at  the  time  of  the 
■foresaid  accident  and  injury  to  plaintiff  the 


defendants,  by  their  employ^  permitted  a 
road  engine  to  stand  in  the  yards,  with  an 
electric  headlight  shining,  and  that  such  light 
was  of  such  brilliance  as  to  render  it  dan- 
gerous to  switchmen  In  the  discharge  of  their 
duties,  and  that,  in  attempting  to  go  upon 
and  stop  said  car,  as  set  out  in  the  preceding 
paragraph  hereof,  such  ll^t  blinded  plaintiff 
so  he  could  not  see  the  standing  car  afore- 
said, or  Interfered  with  him  in  the  discharge 
of  his  duty,  and  that  permitting  such  light, 
if  it  was  permitted,  was  negligence  which 
proximately  caused  plalntlfrs  injuries,  you 
will  find  for  plaintiff,  unless  you  find  for 
defendants  under  subsequent  paragraphs 
hereof." 

It  is  insisted  that  this  cbisirge  Is  erroneous 
because  not  warranted  by  the  evidence.  An 
examination  of  the  record  has  convinced  us 
that  this  contention  is  correct  There  was 
sufiicient  evidence,  it  is  true,  for  the  Jury  to 
conclude  that  it  was  negligence  to  permit  the 
freight  engine  to  stand;  in  the  yards,  with  a 
brilliant  headlight  burning,  under  the  cir- 
cumstances described  in  this  case.  But  con- 
ceding that  to  l>e  true,  the  evidence  fails  to 
establish  the  f&ct  that  this  particular  act  of 
negligence  in  any  way  contributed  to  the  in- 
Jury  sustained.  It  is  true  that  the  appellee 
states  as  a  conclusion  that  it  did  have  some 
effect  In  bringing  about  bis  injury;  but  a 
fair  analysis  of  the  facts  to  which  he  testi- 
fied shows  that  this  was  practically  impossi- 
ble. For  Instance,  he  testiifled  that  the  en- 
gine with  the  headlight  was  north,  and  a  lit- 
tle west  of  him,  260  yards  distant  The  car 
with  which  that  on  whl<di  he  rode  collided 
was  to  the  south.  Hence,  in  looking  towards 
that  car  for  the  purpose  of  discovering  its 
presence,  his  eyes  would  be  turned  away 
from  the  dazzling  effects  of  the  headlight 
He  also  testified  that  before  mounting  the 
car  he  looked  down  the  track  and  failed  to 
see  the  merchandise  car  standing  on  the  lead. 
He  gives  as  a  reason  the  fact  that  some  other 
intervening  objects  interfered  with  his  vision. 
According  to  his  further  tesUmtmy,  when  he 
reached  the  top  of  the  car,  and  just  as  he 
"straightened  himself,"  the  collision  occurred, 
and  he  fell.  In  this  state  of  the  evidence  we 
think  it  was  clearly  error  for  the  court  to 
submit  that  issue  to  the  jury. 

[2-4]  But  the  next  question  is :  Should  this 
error  reverse  the  case?  Not  unless  it  can  be 
said  that  It  probably  caused  the  rendition  of 
an  Improper  judgment  Generally  where 
there  are  two  grounds  of  recovery — one  sup- 
ported by  the  evidence,  and  the  other  not — 
and  both  are  submitted  to  the  Jury,  a  verdict 
for  the  plaintiff  should  be  referred  to  that 
ground  which  is  authorlEed  by  the  evidence. 
Under  the  peculiar  facts  of  this  case,  how- 
ever, we  do  not  think  it  can  be  said  that  the 
error  liad  no  effect  in  bringing  about  the  ver- 
dict rendered.  It  can  hardly  be  said  that  the 
foreman,  Mayfleld,  was  guilty  of  negligtuw 
in  leaving  the  merchandise  car  on  the  lead. 
His  negligence,  if  any,  consisted  la  the  fail- 
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nre  to  glye  appellee  notice  that  this  would 
be  done,  or  that  it  had  been  done.  In  order 
to  piove  that  the  appellee  waa  not  reqnired 
from  the  orders  ^of  the  foreman  to  anticipate 
that  the  car  would  be  left  In  that  situation, 
he  testified  that,  according  to  the  custom  and 
usage  among  railroad  men  engaged  in  that 
line  of  business,  the  use  of  the  expression, 
"rip  track,"  by  the  foreman,  under  the  dr- 
cnmstances,  signified  that  all  of  the  cars  were 
to  be  carried  to  the  repair  tracks,  and  that 
none  of  them  would  be  left  upon  the  lead. 
In  support  of  this,  appellee  Introduced  the 
testimony  of  several  witnesses  to  the  same 
effect,  who  claimed,  to  be  familiar  with  the 
usage  and  custom  in  such  matters  in  the  dif- 
ferent railway  yards  of  Texas.  But,  eonoed- 
Ing  that  such  a  custom  prevailed,  and  that 
the  appellee  had  a  right  to  draw  the  infer- 
ence which  he  says  he  did  in  this  instance, 
yet,  if  be  knew  from  other  sources  that  the 
car  was  left  in  that  position,  there  was  no 
baals  for  a  recovery  upon  that  ground  of 
negligence^  Much  evidence  was  introduced 
tending  to  show  that  the  appellee  knew  of  tlie 
presence  of  the  merchandise  car,  and  that  the 
accident  was  due  to  an  error  on  his  part  in 
miscalculating  the  distance  between  it  and 
the  car  on  which  be  was  riding.  The  only 
evidence  to  the  contrary  waa  his  unsupported 
denial.  Appellants  intinduced  In  evidence  a 
written  statement  made  by  the  appellee  soon 
after  the  injury  occuned,  In  which  the  follow- 
ing language  was  need:  "We  were  cutting 
oars  for  the  rip  track  and  the  lead  track.  I 
cangbt  a  car  that  had  been  kicked  onto  the 
lead  track,  and  climbed  on  it  I  got  on  top 
all  right;  but  this  car  struA  the  next  car 
sooner  than  I  expected,  and  It  knocked  me 
off."  In  his  cross-examination  regarding  this 
statement  the  appellee  gives  this  explana- 
tion: "I  remember  that  [the  statement]  be- 
ing read  over  to  me.  That  was  correct  I 
made  that  statement  at  a  time  when  it  waa 
fresh  in  my  memory,  on  May  28,  1912,  three 
days  after  the  accident  occurred.  When  you 
gave  me  that  statement  a  little  while  ago,! 
read  it  over  to  see  whether  it  was  correct, 
and  it  was  correct  as  far  as  I  know;  yes, 
sir.  It  Is  not  the  truth,  as  stated  In  that 
statement,  that  I  struck  that  other  car  sooner 
than  I  expected,  and  that  is  what  caused  me 
to  f  aU  off  the  car,  and  that  I  knew  the  other 
car  was  thera  I  did  not  know  that  the  oth- 
er  car  was  on  the  track.  That  statement  was 
made  while  I  was  in  misery.  I  did  not  know 
what  I  was  saying.  It  was  three  days  after 
the  accident,  and  I  was  all  broke  up.  I  was 
not  nnconsdonsthatlknowof."  Appellee  al- 
so admitted  that.  In  going  from  the  stock  pens 
track  to  the  place  where  he  mounted  the  ear, 
he  passed  within  about  SS  feet  of  the  mer- 
chandise car  with  which  be  collided,  and  was 
only  about  40  or  50  feet  distant  from  that 
car  at  the  time  he.  undertook  to  get  on  the 
car  from  which  he  fell.  Taking  all  these 
fitcts  into  consideration,  together  with  what 
the  evidence  shows  were  the  duties  oX  a 


switchman  occupying  the  position  of  the  ap- 
pellee, and  all  of  the  circumstances  and  con- 
ditions under  which  he  was  working  on.  that 
occasion,  the  Jury  must  have  given  very 
great  weight  to  his  unsupported  testimony,  or 
must  have  taken  into  consideration  the  pres- 
ence and  condition  of  the  dectrlc  headlight 
on  that  occasion.  We  have,  then,  this  sit- 
uation: Tberfe  was  ample  evidence  of  neg- 
ligence regarding  an  act  which  could  not  be 
considered  a  proximate  cause  of  the  injury, 
and  but  meager  evidence  regarding  an  act 
which  may  have  been  a  proximate  caose. 
It  is  exceedingly  probable  that,  in  reaching 
the  verdict  they  did,  the  Jaiy  took  into  con- 
sideration all  of  the  facts  and  all  of  the  con- 
duct charged  against  the  appellants,  and 
based  their  finding  on  the  conditionB  as  a 
whole.  We  are  of  the  opinion  that  the  er- 
ror committed  by  the  court  in  giving  the 
charge  quoted  probably  led  to  the  rendition 
of  an  improper  verdict. 

The  third  assignment  of  error  complains 
of  several  separate  and  distinct  rulings  of  the 
court  in  admitting  evidence,  and  will  not  be 
considered.  The  same  objection  applies  to 
the  seventh  assignment  All  of  the  remain- 
ing assignments  which  are  not  virtually  dis- 
posed of,  or  their  consideration  rendered  im- 
material, by  the  assignment  which  we  have 
sustained  are  overruled. 

For  the  error  In  giving  the  charge  referred 
to,  the  judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

[i]  It  is  insisted  in  the  motion  for  a  re- 
hearing that  the  charge  submitting  the  issne 
of  negligence  on  the  part  of  the  appellant  In 
permitting  a  road  engine,  equipped  with  a 
brilliant  headlight,  to  stand  in  the  yards  at 
the  time,  if  erroneous,  was  Invited  by  cer- 
tain special  charges  presented  by  the  appel- 
lant Upon  further  consideration  we  have 
concluded  that  this  contention  is  correct 
Some  of  the  special  charges  requested  and 
refused  by  the  court  embody  in  substance  the 
same  propositioDS  of  law,  and  call  for  a  de- 
termination of  the  same  issue  of  fact  as 
those  involved  in  that  portion  of  the  charge 
which  we  held  erroneous.  This  being  true, 
the  error  should  not  cause  a  reversal  of  the 
judgment  Railway  Co.  v.  Seln,  89  Tex.  66, 
33  S.  W.  216,  568. 

In  view  of  the  disposition  which  we  make 
of  the  case,  it  is  proper  tbat  we  should  dis- 
cuss some  of  the  remaining  assignments  of 
error. 

[6]  Upon  the  trial  the  defendant  offered  to 
prove  by  N.  H.  Ragland  that  the  appellee  had 
at  one  time  been  employed  by  the  Paris  & 
Mt  Pleasant  Railroad  Company,  and  had 
been  allowed  to  resign  from  that  service  on 
account  of  his  drinking  while  on  and  off 
duty.  This  testimony  was  excluded  on  ob- 
jection. It  appears  from  the  bill  of  excep- 
tion that  appellee  had  been  asked,  upon  cross- 
examination.  If  he  had  not  been  permltoed  to 
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tesign  nnder  the  condltlonB  mentioned,  and 
he  had  anawered  that  he  bad  not  This  tes- 
timony was  evidently  Intended  for  the  pni^ 
pose  of  impeaching  the  appellee  upon  that  is- 
sue. This  was  a  collateral  matter,  and  the 
court   ruled  correctly. 

[7]  On  bis  direct  examination  the  appellee 
was  asked  this  question:  "Do  you  know 
whether  there  is  any  test  required  on  the 
part  of  railroads  as  to  the  physical  condition 
of  their  employes?"  An  answer  to  tbis  was 
objected  to  by  appellant,  on  the  ground  that 
it  was  immaterial.  The  objection  was  over- 
ruled, and  the  appellee  answered,  "Yon  have 
to  stand  a  physical  examination  by  a  doctor 
befbre  yon  can  be  employed."  There  was  no 
error  in  the  ruling  complained  of.  Other  tes- 
timony offered  by  the  appellee  tended  to 
show  that  his  injuries  were  of  a  character 
that  impaired  bis  eflSdency  for  railway  serv- 
ice. The  evidenpe  objected  to  was  material 
as  tending  to  show  the  consequences  of  his 
impaired  efficiency,  and  that,  because  of  the 
tact  that  a  physical  examination  is  required, 
be  probably  would  not  thereafter  be  able  to 
secure  employment  in  the  railway  service^ 
The  fact  that  it  was  not  shown  that  the  ap- 
pellant required  any  such  test  does  not  Justi- 
fy the  exdnslon  of  the  proffered  evidence. 

[I]  The  appellee  was  permitted  to  read  to 
the  Jury  portions  of  the  deposition  of  Dr.  Ax- 
tel,  a  physician,  who  examined  the  appellee 
at  the  Instance  of  his  counsel  for  the  purpose 
of  testifying  as  to  the  appellee's  physical 
condition.  Dr.  Axtel  stated,  in  substance, 
that  he  had  examined  the  appellee,  and  found 
that  he  had  suffered  Colle's  fracture  of  the 
right  wrist  and  a  fracture  involving  the  left 
elbow;  that  there  was  marked  stiffness  In 
the  use  of  the  elbow  and  of  the  left  arm, 
and  a  weakness  in  the  use  of  both  hands. 
He  had  tested  the  left  arm  in  different  posi- 
tions with  reference  to  the  use  that  could 
be  made  of  it,  and  had  also  tested  the  appel- 
lee's grip  in  both  hands.  Appellee's  strength 
or  ability  to  grip  with  his  hands  was  con- 
siderably impaired.  He  also  found  tbat  there 
was  some  diflSculty  in  the  use  of  the  Joint  of 
the  elbow  and  of  the  left  arm  when  an  effort 
was  made  to  raise  it  and  straighten  it.  He 
gave  it  as  his  opinion  that  the  appellee's  abil- 
ity to  perform  the  duties  required  of  a 
switchman  or  brakeman  in  climbing  up  and 
down  cars,  operating  brakes,  and  maktog 
couplings  had  been  considerably  Impaired. 
He  testified  in  detail  regarding  other  physi- 
cal conditions  found  to  exist  This  testimony 
was  objected  to  upon  the  ground  that  it  was 
self-serving  and  hearsay;  that  the  answers 
showed  that  the  opinion  of  the  witness  was 
based  solely  on  what  was  told  him  by  the 
plaintiff  as  to  his  physical  condition.  We  do 
not  think  this  objection  tenable.  It  does  not 
fall  within  the  rule  announced  in  the  cases 
referred  to.  While  some  of  the  facts  detail- 
ed by  the  witness  may  hare  been  based  upon 
what  the  appellee  told  him,,  others  were,  not 


necessarily  derived  from  that  source.  The 
objection  was  to  all  of  this  testimony.  While 
some  of  it  may  have  been  subject  to  exclu- 
sion, clearly  all  of.it  was  not 

We  have  carefully  considered  all  of  the. 
remaining  assignments  of  error,,  and  have 
found  no  ground  for  reversing  the  Judgment 

The  motion  for  a  rehearing  Is  granted,  and 
the  Judgment  of  the  district  coUrt  is  affirmed. 


HOME  INS.  CO.  V.  PETERMAN. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

March  19,  1914.    Behearing  Denied 

March  26,  1914.) 

1.  APrKAL    AND    EBBOB    (J    lOflft*)— RiVIKW— 

Harmx^ss  Ebrob. 

Where  the  evidence  showed  no  breach  of 
a  condition  that  a  fire  policy  stionld  be  void  if 
the  property  ^ould  be  vacant  "or"  unoccupied 
for  ten  days,  the  error  in  a  charge  whicli  requir- 
ed the  property  to  be  both  unoccupied  and  va- 
cant for  a  period  of  ten  days  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec.  Dig.  i  10G6.*] 

2.  InsxmANCE  ({  665*)— Fibs  IitsuBAitCB— Ac- 
tions—Evidence. 

In  an  action  on  a  fire  policy,  evidence  KeM 
to  show  that  the  condition  that  the  policy 
shoald  be  void  if  the  buildinE  should  be  va- 
cant or  unoccupied  for  ten  daya  was  not  broken. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent   Dig.  H  1555,  1707-1728:    Dec.   Dig.   § 

Error  to  Titus  County  Court;  Sam  Porter, 
Judge. 

Action  by  H.  W.  Peterinan  against  the 
Home  Insurance  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  suit  is  by  defendant  in  error  on  a  policy 
of  fire  Insurance  covering  |700  upon  a  dwell- 
ing house.  The  house  was  destroyed  by  fire 
on  March  20,  1912.  The  insurance  company 
answered  by  general  denial,  and  specially 
averred  the  clause  of  the  policy  avoiding  it 
If  the  dwelling  house  be  or  become  vacant 
or  unoccupied  and  so  remain  for  ten  days. 
The  judgment  was  in  favor  of  the  plaintiff 
in  accordance  with  the  verdict  of  the  Jury. 

The  evidence  establishes  the  fact  of  loss 
of  the  dwelling  house  by  fire  on  March  20, 
1912,  and  to  the  value  of  $700.  The  policy 
contained  the  provision :  "'ITils  entire  policy, 
unless  otherwise  provided  by  agreement  In- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  a  building  herein  described,  whether  in- 
tended for  occupancy  by  owner  or  tenant,  be 
or  become  va.cant  or  unoccupied  and  so  re- 
main for  ten  days:"  The  evidence  conclusive- 
ly establishes  the  fact  that  there  was  neither 
vacancy  nor  lack  of  occupancy  of  the  Insured 
building  for  ten  days  before  its  destruction 
by  fire. 

Wm.  Thompson  and  Will  G.  Thompson, 
both  of  Dallas,  for  plaintiff  In  error.  J.  M. 
Burford,  and  T.  a  Hutchlngs,  both  of  Mt 
Pleasant,  for  defendant  in  error. 
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LBVT,  3,  (after  stating  the  facts  as  above). 
[1]  The  court  Instracted  the  jury  that  the 
policy  would  be  void,  and  that  plaintiff  could 
not  recover  U  the  Insured  building  "had,  at 
the  time  of  its  destruction,  been  vacant  and 
unoccupied,  and  had  so  remained  for  a  pe- 
riod of  ten  days  prior  to  its  destruction." 
The  plaintiff  in  error  predicates  error  upon 
the  charge  on  the  ground  that,  when  a  policy 
of  fire  insurance  provides  that  it  shall  be 
void  on  the  happening  of  either  of  two  con- 
tingencies, It  is  error  to  charge  that  both 
contingencies  must  happen  concurrently  be- 
fore the  policy  is  avoided.  The  court's 
charge  is  technically  incorrect,  but  we  do  not 
think  it  sufficiently  affords  ground  requiring 
reversal  of  the'  Judgment,  in  view  of  the  evi- 
dence of  this  particular  case. 

[1]  Hie  Jury  Could  reasonably  have  return- 
ed no  other  kind  of  verdict  under  the  evi- 
dence than  the  one  returned.  It  was 
admitted  that  Mr.  Carpenter  was  the 
last  occupant  of  the  dwelling  house  be- 
fore it  burned.  As  showing  there  was  non- 
occupancy  by  Mr.  Carpenter  for  full  ten  days 
before  the  happening  of  the  Are  on  March 
20tfa  the  plaintiff  in  error  must  rely,  if  at  aU, 
upon  the  testimony  given  in  respect  thereto 
by  Mr.  White.  The  effect  of  Mr.  White's  evi- 
dence is  that,  according  to  his  recollection, 
and  without  any  incident  to  fix  the  precise 
date  of  removal  in  his  mind,  Mr.  Carpenter, 
a  tenant  of  defendant  in  error,  moved  to  the 
place  known  as  the  Bivens  place  about  one 
week  or  two  w;eek8  befoi^  that  place  was 
■old  to  Martin.  He  says  finally  In  these 
words:  "Mr.  Carpenter  moved  out  there 
about  a  week  before  the  sale,  according  to 
my  best  recollection. "  The  deed  to  Martin 
of  the  Bivens  place,  offered  in  evidence  to 
fix  the  date  of  the  sale  referred  to,  showed 
that  the  sale  was  made  March  15,  1012.  Of 
course,  if  the  statement  is  to  be  construed  as 
meaning  and  intending  to  assert  as  a  certain 
fact  that  Carpenter  had  lived  there  on  the 
Martin  place  a  week  before  March  16th,  the 
effect  of  such  evidence  would  be  to  show 
that  the  house  of  defendant  in  error  was  va- 
cated aud  unoccupied  by  Carpenter  for  more 
than  ten  full  days  before  Its  destruction. 
But  it  is  quite  significant  that  Mr.  White 
only  undertakes  to  give  the  date  according  to 
recollection,  and  not  positively,  and  his  tes- 
timony in  this  respect  should  therefore  be 
considered  in  the  light  of  tbe  other  testimo- 
ny, in  order  to  determine  the  removal. 

Carpenter,  the  tenant,  testifies  positively, 
and  is  corroborated  by  defendant  in  error, 
that  he  began  to  move  from  the  house  of 
defendant  in  error  to  the  place  known  as  the 
Bivens  place,  which  was  bought  by  Martin 
on  Tuesday,  March  12th,  before  the  house 
burned  on  Wednesday,  March  20th,  and  that 
it  took  three  days  to  move  all  the  furniture 
out  of  the  house  to  the  new  place  of  Mr. 
Martin's.  Carpenter  says'  he  began  sleeping 
at  the  Bivens  place  on  the  night  of  the  sec- 


ond day  of  removing.  It  is  not  contended 
that  Carpenter  ever  moved',  to  tlie  Bivens 
place  but  this  one  time.  So  it  is  the  present 
removal  to  the  Bivens  place  that  the  witness- 
es are  referring  to. 

Neither  Carpenter  nor  White  has  any  in- 
terest in  the  lawsuit  And  clearly  they  are 
each  intending  to  describe  the  same  identi- 
cal moving  from  the  house  of  defendant  in 
error  to  that  of  Mr.  Martin.  Carpenter  says 
he  is  positive  of  the  time  and  date  being  as 
he  states  the  same,  while  Mr.  White  risks 
only  his  recollection.  The  conclusion  there- 
fore in  all  the  circnmstanoes  la  reasonably 
and  fairly  warranted  that  Mr.  White  was 
not  intending  to  conflict  with  or  dispute  the 
statement  of  Carpenter  that  he  actually  be- 
gan moving  to  the  Martin  house  on  March 
12th,  which  was  three  days  before  the  sale 
of  the  Martin  place  on  March  ISth.  There 
IS  no  reason  appearing  to  indicate  an  in- 
tended conflict  or  dispute  between  Carpenter 
and  'White  as  to  the  day  of  the  actual  mov- 
ing; and  reasonably  the  Jury,  as  men  of 
average  fairness  and  Intelligence,  would  so 
conclude  and  give  weight  to  the  real  and 
positive  fact  that  the  ronoval  began  on 
March  12,  1912.  And,  giving  the  differences 
of  the  statements  the  fairly  reasonable  in- 
terpretation mentioned,  there  is  presented 
no  actual  conflict  or  difference  of  fact  in 
the  record.  We  therefore  overrule  the  as- 
signments which  go  to  this  question,  as  being 
without  injury. 

The  third  assignment  is  overruled. 

The  Judgment  is  affirmed. 


GUARANTY  STATE  BANK  OF  CARTHAGE 
V.  HULL. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  29.  1914.     On  Rehearing, 

March  19,  1914.) 

L  Appkai.  and  Ebbob  (I  747*)— Assignment 

or  Cboss-Ebrob— Filing. 

A  cross-assignment  of  error  which  was  not 
filed  with  the  clerk  of  the  trial  court,  as  requir- 
ed by  rule  101  for  the  district  and  coun<7  courts 
(159  S.  W.  xi),  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8053-3056;  Dec  Dig.  | 
747.*] 

On  Rehearing. 
2.  Banks  and  Banking  ({  118*)— AxrrHOBiTT 

or  Pbesidbnt— SuTFioixmjT  or  EIvidenck. 
In  an  action  by  a  bank  upon  an  overdraft, 
evidence  lield  insumdent  to  warrant  a  finding 
that  the  president  of  the  bank  to  whom  the  de- 
fendant had  delivered  cotton  In  payment  of  the 
overdraft  was  the  active  president;  there  be- 
ing testimony  that  he  was  merely  an  honorary 
president 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  U  172S-1738;   Dec.  Dig.  i 

iia*] 

S.  Banks  and  Banking  (J  102*)— Officbrs— 

ACTHOBIT?   TO    MaKB  COLLECTIONS. 

One  who  delivered  cotton  to  the  honorary 
president  of  a  bank,  knowing  that  the  latter  had 
no  authority  to  deal  on  behalf  of  the  bank,  un- 
der an  agreement  by  the  latter  to  apply  the  pro- 
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eeeds  to  the  parmnit  of  an  overdraft  at  the 
bank,  cannot  hold  the  bank  on  a  failnre  ao  to 
apply  the  proceeds. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  239-243;    Dec  Dig.  | 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Action  against  tbe  Guaranty  State  Bank 
of  Garthage  against  E.  A.  Hull.  Judgment 
for  the  defendant,  and  plaintiff  appeals.  Be- 
rersed  and  remanded  on  rehearing. 

The  appellant  bank  sued  the  appellee  for 
13,012.50,  being  the  alleged  balance  due  of 
principal  and  Interest  up<«  authorized  over- 
drafts  drawn  by  appellee  and  paid  by  appel- 
lant variously  from  May  1,  1911,  to  May  IS, 
1912.  The  appellee  answered  by  general  de- 
nial and  by  averment  of  bis  payment  to  the 
bank  of  the  debt  sued  for  out  of  the  pro- 
ceeds arising  from  the  sale  of  128  bales  of 
cotton,  made  for  blm  and  the  bank  through 
its  president,  who  had  authority  to  collect 
the  debt  and  rec^ve  such  payment  of  the 
same.  Appellee  also  filed  a  croas-actlon  for 
debt  against  the  bank;  but,  as  all  such 
pleading  was  retired  from  the  case  by  a  de- 
murrer thereto  sustained  by  the  court,  it  is 
unnecessary  to  further  mention  it  By  sup- 
plemental petition  appellant  entered  demur- 
rer and  exce^ftlons  to  appellee's  answer  of 
paymoit,  and  answered  by  general  denial 
and  by  averment  that  the  alleged  cotton 
tnuDsaction  was  a  dealing. wholly  between  E. 
B.  Trabae  acting  for  himself  individually 
and  the  appellee,  and  not  in  furtherance  of 
the  business  of  the  bank,  and,  if  undertaken 
to  be  made  for  the  bank,  was  without  the  au- 
thority of  its  president  as  such  to  make  in 
behalf  of  tbe  bank,  and  of  which  the  bank 
had  no  knowledge  and  did  not  ratify  and 
eonflrm.  Appellee  replied  to  the  allegations 
of  the  supplemental  petition  by  general  de- 
nial and  plea  of  estoppeL  There  was  a  trial 
to  the  court  without  a  Jury,  and  judgment 
was  entered  for  the  bank  for  $668.44,  prin- 
cipal and  interest,  b^ng  the  difference  be- 
tween the  sum  sued  for  and  $2,165.81,  found 
by  the  court  to  have  been  paid  to  the  bank 
by  appellee.  The  facts  appear  in  the  ruling 
upon  the  assignments. 

Brooke  ft  Wool  worth,  of  Carthage,  for  ai>- 
pellant  F.  H.  Prendergast  and  Beard  A 
Davidson,  all  of  Marshall,  for  appellee. 

LKV Y,  3.  '(after  stating  the  facts  as  above). 
The  first  assignment,  as  does  the  second, 
predicates  error  upon  the  court's  overruling 
certain  special  exceptions  to  the  appellee's 
answer.  The  answer  by  intendment,  and  in 
legal  effect,  fully  and  suflBdently,  as  against 
the  exceptions  urged,  pleads  payment  of  the 
debt  sued  for  to  the  president  of  the  bank 
as  sudi  and  having  authority  to  collect  the 
debt  and  receive  for  the  bank  such  payment 

The  third  assignment  and  those  following 
diallenge  the  credit  of  ^,166.81  upon  the 


overdraft  indebtedness  sued  on  by  appellant 
It  appears  from  the  evidence  that  by  prear- 
rangement  appellee  drew  various  overdrafts 
on,  and  the  same  were  paid  by,  appellant 
bank.  And,  according  to  appellee's  admis- 
sion, his  indebtedness  in  March,  1912,  to 
the  bank  by  overdrafts,  including  interest, 
of  $5,165.81  is  correct  On  March  18  or  19, 
1912,  there  was  placed  in  the  bank  to  ap- 
pellee's credit,  through  R.  E.  Trabue,  presi- 
dent of  the  bank,  the  sum  of  $3,000  cash, 
which  appellant  bank  admits  was  used  and 
applied  by  it  at  the  time  in  reduction  of 
the  amount  of  the  overdraft  indebtedness. 
And  the  point  of  difference  in  this  suit  be- 
tween the  parties  la  concerning  the  further 
amount  of  payment  on  the  overdrafts  claim- 
ed to  have  been  made  by  appellee  on  Mardi 
18  or  19,  1912.  The  court  made  the  finding 
of  fact  appearing  in  the  record,  that  there 
was  owing  the  bank  $5,165.81  on  overdrafts 
by  appellee,  and  that  R.  E.  Trabue,  while 
president  of  the  bank,  collected  such  amount 
In  cotton  from  appellee,  and  agreed  to  give 
him  credit  at  the  bank  for  such  amount  so 
collected,  and  that  Trabue  did  give  him  cred- 
it for  $3,000  of  this  amount,  but  failed  to 
give  him  credit  for  the  other  $2,165.81,  as 
should  have  be«i  done.  In  order  to  deter- 
mine whether  the  findings  of  the  court  are 
warranted  by  the  evidence,  it  is  undertaken 
to  state  what  we  conclude  are  the  salient 
facts  bearing  upon  the  issue,  and  it  would 
serve  no  purpose  to  make  further  statement 
from  the  record.  It  appears  that  R.  E. 
Trabue  was  the  active  president  of  the  ap- 
pellant bank,  and  had  been  for  several  years, 
and  continued  to  be  until  June  1,  1912,  when 
he  sold  his  stock  and  resigned  the  presidency. 
He  was  also  a  merchant,  and  in  his  mer- 
chandise business  bought  cotton  generally 
from  the  public.  Appellee  says  he  owed  Tra- 
bue a  store  account  of  $326,  less  a  credit  of 
$250.  Trabue  owed  appellee  a  personal  in- 
debtedness of  something  over  $12,000,  satis- 
factorily arranged  between  them.  At  the 
time  the  overdraft  indebtedness  to  the  bank 
was  due  and  owing,  the  appellee  was  the 
owner  of  128  bales  of  cotton  raised  on  his 
farm,  and  of  the  aggregate  weight,  according 
to  the  weigher's  receipts,  of  63,573  pounds.  On 
March  18  or  19,  1012,  R.  E.  Trabue  came  to 
appellee's  farm  with  the  purpose  of  purchas- 
ing the  cotton.  According  to  the  testimony  of 
appellee,  a  sale  of  the  cotton  was  effectuated 
upon  the  occasion,  at  the  agreed  price  of  11 
cents  a  pound  upon  the  total  weight  men- 
tioned, aggregating  In  amount  $6,993.03,  un- 
der the  agreed  terms  and  conditions  that  Mr. 
Trabue  would  deduct  from  the  purchase 
price  the  sum  of  $5,166.81,  and  take  and  re- 
ceive this  amount  and  credit  It  in  the  ap- 
pellant bank  to  his  overdraft  indebtedness. 
Appellee  particularly  says  that  Mr.  Trabue 
put  down  on  a  piece  of  paper  the  weights  of 
the  cotton  and  the  agreed  price,  and  arrived 
at  the  total  price  of  the  cotton,  and  then 
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"gave  me  a  little  book"  wbidi  "showed  |5,- 
165.81  overdraft,"  aud  then  from  the  pur- 
chase price  of  the  cotton  deducted  the  $5,- 
165.81,  together  with  the  account  "that.  I 
would  be  owing  him  in  the  store."  The  in- 
ference from  the  evidence  is  that  the  "little 
book"  which  Mr.  Trabue  handed  appellee 
was  the  passbook  of  appellee  at  the  bank. 
Trabue  received  and  took  the  cotton  under 
this  agreement.  Appellee  further  says  tliat 
he  was  dealiog  at  the  time,  in  re^>ect  to 
the  cotton,  with  R.  E.  Trabue  as  president 
of  the  bank,  and  with  the  purpose  and  in- 
tention of  i>aying  off  the  overdrafts  to  the 
bank,  and,  "but  for  the  fact  that  Mr.  Trabue 
was  president  of  the  bank,  or  an  ofiScer  of 
the  bank,  I  would  not  have  sold  him  the  cot- 
ton on  time.  I  never  sold  anybody  cotton  on 
time  except  Trabue  for  the  bank.  I  wouldn't 
have  let  him  had  that  cotton  except  he  prom- 
ised that  he  would  put  that  money  to  my 
credit  in  the  bank.  Except  that  I  was  deal- 
ing with  him  as  president  of  the  bank,  and 
that  he  was  to  put  the  money  to  my  credit, 
I  wouldn't  have  let  him  had  the  cotton."  It 
appears  in  this  connection  that  appellee  and 
Trabue  at  the  time  of  the  cotton  transaction 
also  undertook  to  adjust  the  personal  in- 
debtedness of  Trabue,  amounting  to  some 
$12,000,  by  having  Trabue  execute  a  note 
for  about  $14,000,  which  amount  consisted 
of  the  $12,000,  and  interest  thereon,  and  the 
difference  between  $5,166.81  deducted  from 
the  cotton  and  the  total  price  agreed  upon 
for  the  128  bales  of  cotton.  Trabue  secured 
this  note  with  two  policies  of  life  Insurance. 
After  receiving  the  128  Italee  of  cotton,  Tra- 
bue reduced  it  to  money,  and  placed  only 
$3,000  of  the  purchase  price  to  appellee's 
credit  in  the  bank  in  reduction  of  the  over- 
drafts. After  ascertaining  that  Mr.  Trabue 
had  only  placed  $3,000  to  his  credit,  the  ap- 
pellee went  to  the  bank  and  informed  Mr. 
Wooten,  an  officer  of  the  bank,  and  Mr. 
Biggs,  the  cashier,  concerning  the  128  bales 
of  cotton  transaction  with  Trabue,  and  in- 
sisted that  be  had  thus  paid  to  the  bank  the 
overdrafts  with  the  cotton,  and  that  credit 
in  full  should  be  given  him.  The  cashier  ad- 
mits that  appellee  came  to  the  bank  and 
stated  the  facts  and  insisted  on  having  paid 
the  overdraft  Mr.  Trabue  testified  for  the 
bank,  admitting  that  he  had  taken  and  re- 
ceived the  128  bales  of  cotton  from  appellee 
and  reduced  them  to  cash,  and  that  the 
weight  and  price  stated  by  appellee  was  cor- 
rect, and  that  he  and  appellee  agreed  to 
deduct  and  did  deduct  from  the  pur- 
chase price  payable  to  him  the  amount 
of  $5,165.81,  and  that  appellee  "asked 
me  to  pay  it  to  the  bank  for  .him, 
and  I  agreed  to  pay  it  to  the  bank, 
and  I  agreed  to  put  it  in  the  bank,  and  I 
only  put  $3,000  in  the  bank  for  him."  And 
the  only  difference  between  the  testimony  of 
Mr.  Trabue  and  appellee  in  relation  to  the 
128  bales  of  cotton  and  the  agreements  and 
onderstanding  at  the  time  concerning  the 


same  was  that  Mr.  Tnibue  asserted  that  he 
was  acting  in  his  individual  capacity,  and 
not  as  president  of  the  bank  for  the  bank. 

It  is  not  believed  that  from  the  record 
this  court  would  be  warranted  in  setting 
aside  the  findings  of  fact  made  by  the  court, 
as  being  without  any  evidence  to  support 
the  same  The  conduct  of  appellee  and  Mr. 
Trabue  in  relation  to  their  dealing  about 
the  128  bales  of  cotton  makes  it  quite  evi- 
dent that  appellee  was  surrendering  his  cot- 
ton, and  Mr.  Trabue  was  taking  and  receiv- 
ing the  same,  with  the  sole  intention  and 
purpose  of  using  and  applying  the  bulk  of 
the  proceeds  arising  from  the  sale  of  the 
cotton  to  pay  and  satisfy  the  overdraft  In- 
debtedness to  the  bank,  which  was  then,  as 
known  to  both  parties,  due  and  payable 
And,  if  force  be  given  to  the  admission  of 
Mr.  Trabue,  as  must  be  done,  that  in  the 
deal  about  the  cotton  it  was  agreed  to  de- 
duct, and  there  was  deducted  at  the  time, 
the  amount  of  $6,165.81  from  the  agreed 
price  therefor  of  $6,993.03,  in  order  "to  put 
in  the  bank"  and  "to  pay  it  to  the  bank"  for 
him,  there  would  be  supported  the  conclusion, 
as  made  by  the  court,  that  Mr.  Trabue  was 
undertaking,  in  his  capacity  as  president,  to 
collect  and  receive  payment  for  the  bank  on 
the  entire  overdraft  indebtedness  to  the 
bank.  Mr.  Trabue  at  the  time  had,  accord- 
ing to  the  Inference  from  the  record,  the  ai>- 
pellee's  passbook  showing  his  Indebtedness 
to  the  bank,  and  in  the  deal  for  the  cotton 
used  the  statement  thereon  for  "deducting 
from  the  agreed  price  the  bank's  debt,  and 
agreed  to  take  that  amount  and  put  it,  as 
testified  to  by  appellee,  to  appellee's  "credit 
at  the  bank."  Such  state  of  facts,  in  con- 
nection with  the  further  fact  that  Mr.  Tra- 
bue did,  as  he  admits,  put  $3,000  of  the 
amount  to  appellee's  credit  on  the  debt  at 
the  bank,  makes  inconsistent  any  intentioa 
and  purpose  on  Mr.  Trabue's  part  of  not  act- 
ing officially  for  the  bank.  Going  to  appel- 
lee's farm  to  deal  about  his  cotton,  armed 
with  appellee's  passbook,  and  dealing  express- 
ly about  the  bank's  debt,  would  tend  to  show 
the  purpose  of  acting  officially  for  the  bank. 
And  agreement  to  give  "credit  at  the  bank" 
on  a  debt  involves  the  Intention  and  purpose 
of  acting  as  an  officer  of  the  bank;  for  only 
an  officer  would  be  authorized  to  make  en- 
tries on  the  books  of  the  bank.  Taking  the 
court's  findings  as  the  facts,  as  we  do, 
it  would  follow  that  the  credit  allowed  appel- 
lee by  the  court  was  properly  done.  In  the 
case  of  Bank  v.  Emery,  78  Tex.  598,  15  S.  W. 
23,  after  applying  the  principle  that  a  presi- 
dent of  a  bank  has  authority  by  virtue  of 
his  office  to  collect  or  compromise  debts  of 
the  bank,  and  to  take  personal  property  in 
furtherance  of  the  payment-  of  the  debt,  it 
was  remarked :  "We  know  of  no  reason 
why  a  national  bank  corporation  may  not, 
for  the  purpose  of  collecting  a  uebt  due  it 
from  a  creditor,  otherwise  unable  to  pay 
the  debt,  have  such  transactions  as  occurred 
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In  this  case.  At  any  rate^  luiTlng  had  them, 
and  received  the  property.  It  cannot,  while 
enjoying  the  fruits  of  the  transaction,  be 
absolyed  from  the  performance  of  its  obllga- 
tlons  to  others  assumed  by  Its  officers  as  a 
means  of  getting  possessiMi  of  the  property, 
on  tlie  plea  that  its  acts  were  ultra  vires." 
And  this  principle  has  been  numerously  ap- 
plied in  the  reported  cases.  Here,  according 
to  the  facts  found  by  the  court,  $3,000  of  the 
amount  collected  in  cotton  by  appellant's 
president  was  used  and  applied  to  the  debt, 
and,  after  knowledge  of  the  facts,  such 
amount  was  stUl  held  and  continued  as  a 
credit  by  the  bank.  Appellant,  by  enjoying 
the  fruit  and  benefit  of  a  part  of  the  amount 
after  knowledge  of  the  facts  of  the  transac- 
tion, and  insisting  upon  the  same,  is  not  in  a 
position  to  oppose  a  credit  for  the  balance 
of  the  same  transaction. 

[1]  Appellee's  cross-assignment  does  not  ap- 
pear to  have  been  filed  with  the  clerk  of  the 
trial  court  In  accordance  with  rule  101  for 
district  and  county  courts  (158  S.  W.  xl),  and 
it  Is  therefore  not  considered. 

The  Judgment  is  afOrmed. 

On  Behearlng. 

[2]  Appellant  Insists  that  there  was  error 
on  the  part  of  this  court  in  concluding  that 
the  evidence  established  the  facts  that  Mr. 
Trabne  bad  and  carried  the  "passbook  of 
appellee  at  the  bank,"  and  that  be  was  the 
"active  president"  of  the  bank  at  the  time 
of  the  alleged  cotton  dealing  In  suit  onie  in- 
sistence Is  entirely  correct  The  evidence 
does  not  warrant  the  finding  in  reference  to 
the  "passbook."  And,  going  more  caifefuUy 
to  the  record,  we  now  believe  that  it  does 
not  warrant  the  finding  that  Mr.  Trabue 
was  the  "active  president"  of  the  bank  at  the 
time.  Mr.  Ash  testified:  "I  am  president 
of  the  Guaranty  State  Bank;  I  became  con- 
nected with  the  bank  in  that  capacity  the 
first  part  of  last  year" — which  was  1912.  If 
consideration  be  given  to  the  statement  of 
Mr.  Ash,  as  must  be,  then  both  he  and  Mr. 
Trabne  were  presidents  of  the  bank  at  the 
same  time.  There  being  two  presidents  of 
the  bank  at  the  time,  then  the  further  testi- 
mony of  Mr.  Biggs,  the  cashier,  which  is  the 
only  evidence  bearing  upon  the  capacity  of 
Mr.  Trabne,  mnst  be  observed  in  respect  to 
Trabne's  authority.  Mr.  Biggs  testifies,  ac- 
cording to  the  record,  that  Mr.  Trabue  "was 
bonorary  president  of  the  bank,  bat  not  ac- 
tive in  the  bank.  He  had  a  store  over  there, 
and  stayed  in  the  store.  •  «  •  Mr.  Tra- 
bne never  stayed  in  the  bank;  he  didn't 
draw  any  salary,  and  performed  no  services 
In  the  bank.  Trabue  was  i^inning  his  store. 
Be  was  president  of  the  bank."  And  to  meet 
this  evidence  there  appears  only  the  state- 
ment in  the  general  language  of  appellee 
tliat  Mr.  Trabue  "was  president  of  the  bank." 

[3]  If  Mr.  Trabue  as  honorary  president 


did  not  have  the  authority  to  bind  the  bank, 
and  appellee  knew  the  fact  of  his  want  Of 
authority,  and,  so  knowing,  nevertheless 
dealt  witi)  him  on  account  of  the  bank,  he 
could  not  bold  the  bank.  But  whether  appel- 
lee knew  of  any  want  of  authority  on  the 
part  of  Mr.  Trabne  does  not  satisfactorily  or 
sufficiently  appear  from  the  evidence,  and 
we  do  not  undertake,  In  view  of  the  course 
this  rehearing  must  take,  to  make  any  rul- 
ing or  finding  now  in  respect  thereto.  It 
Is  a  vital  question  In  the  case,  provided  It  be 
found,  as  a  fact,  that  appellee  was  uodertak- 
ing  to  deal  with  Trabue  as  an  officer  of  the 
bank  having  authority  to  make  the  collection 
and  give  the  credit  In  suit  It  Is  not  a  question 
in  the  case,  though.  If  the  dealing  abont  the 
cotton  in  suit  was  as  a  fact  purely  a  person- 
al and  private  transaction  between  appellee 
and  Mr.  Trabue. 

After  a  thorough  reconsideration  of  all 
the  facts  of  the  record,  we  are  constrained 
to  conclude  that  there  was  error  in  affirming 
the  Judgment  and  that  the  judgment  should 
be  reversed,  and  the  canse  remanded  for  an- 
other triaL  As  the  reversal  occurs  on  the 
facts  of  the  record,  we  do  not  deem  it  prop- 
er to  undertake  to  comment  upon  or  discuss 
them.  The  want  of  anthority,  as  disclosed 
by  the  facts  in  the  record,  on  the  part  of 
Mr.  Trabue  to  bind  the  bank  is  the  promi- 
nent ground  for  the  reversal. 

In  reference  to  the  insistence  of  appellant 
that  there  was  no  sufficient  plea  of  payment 
by  appellee,  it  is  remarked  that  the  answer 
might  probably  be  amended  at  another  trial, 
and  It  would  serve  no  good  purpose  now  to 
make  further  ruling  in  respect  tiiereto. 


BKAT-ROBINSON-CUHRT    WOOLEN 

MILLS  V.  W.  F.  WALKER  & 

SON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
March  12, 1914.) 

1.  Pbinoipal  and  Asxnt  (S  19*)— AcnoNs— 

BnjBDEN  OP  Proov. 

In  an  action  for  a  debt  which  defendants 
claimed  they  had  paid  to  plaintiff's  a^ent  de- 
fendants have  the  burden  of  proving  the  agency 
of  the  one  to  whom  they  paid  the  debt 

[Hid.   Note.— For  other  cases,  ape   PrincU>al 
and  Ageat  Cent  Dig.  {  36 ;   Dec.  Dig.  {  19.*] 

2.  PaiircirAi.  and  Aaxni  (§  22*)— Bvidxhoi 
TO  Establish. 

Declarations  of  an  agent  as  to  bis  author- 
ity are  Incompetent  to  prove  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  40;   Dec.  Dig.  {  22.*] 

3.  JusTiCKS  OF  THE  Peaox  (|  29*)— Liabilitt 

—Justice's  Sitrett. 

Where  defendants  paid  their  account  to  a 
jostice  of  the  peace,  to  whom  it  was  sent  for 
suit  defendants  cannot  recover  from  the  sure- 
ties on  the  official  bond  of  the  justice,  for,  if  the 
payment  was  to  the  justice  in  his  official  ca- 
pacity, defendants  are  discharged,  and,  if  not 
the  sureties  cannot  be  liable ;    the  bond  not  ez- 
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tending  to  the  acta  of  the  jastice  In  hi«  nnoffi- 
cial  capacity. 

[£id.  Note.— For  other  casei,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  66-66;  Dec.  Dig.  { 
20.*] 

4.    PaTUKHT    (I  6*)— AUTHOBITT  TO   ComOT— 

JUSnCB   OF  THK   Pbacx. 

Rev.  St  1911,  art  2322,  provides  that 
whw  a  daim  is  lodged  with  a  justice  of  the 
peace  for  suit  it  sliaU  t>e  his  duty  to  issue  forth- 
with a  writ  or  citation  for  the  defendant  or 
defendants,  while  article  2283  requires  the  jus- 
tice to  give  a  hond  for  the  faithful  perform- 
ance of  all  the  duties  required  by  law.  A  jas- 
tice to  whom  a  claim  had  been  transferred  for 
suit  collected  it  without  suit  by  representing 
that  he  was  so  authorized.  Held,  that  the  pay- 
ment to  the  justice,  who  was  not  authorized  to 
make  the  collection,  did  not  discharge  the  debt- 
or, for  it  was  not  an  official  act ;  the  require- 
ment that  a  justice  give  a  bond  being  no  more 
than  the  statutory  requirement  that  the  county 
judg«  give  a  bond,  and  the  justice  not  being  au- 
thorized to  bind  the  sureties  on  his  bond  by  re- 
ceipt for  the  collection  of  a  claim  transferred 
to  nim  for  snit,  as  is  the  case  of  a  constable 
with  respect  to  a  claim  transferred  to  him  for 
collection. 

[E!d.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  H  7>  8;   Dec.  Dig.  {  6.*] 

Appeal  from  Shelby  County  Court;  J.  M. 
Sanders,  Special  Judge. 

Action  by  the  Bray-Roblnson-Curry  Woolen 
Mills  against  W.  F.  Walker  &  Son,  who  Im- 
pleaded others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
rendered. 

Davis,  Davis,  *  Davis,  of  Center,  for  ap- 
pellant S.  H.  Sanders,  A.  L.  Klrkpatrlck, 
and  Carter  A  Walker,  all  of  Center,  for  ap- 

pelleea 

HODGES,  J.  In  November,  1912,  the  ap- 
pellees were  indebted  to  the  appellant  In 
the  sum  of  $131  on  account  for  merchandise 
purchased.  Some  time  during  that  month 
the  account  was  placed  in  the  hands  of  Davis, 
Davis  &  Davis,  attorneys  at  law,  for  collec- 
tion, with  Instructions  to  file  suit  if  It  was 
not  paid.  On  the  26tb  day  of  that  month 
Davis,  Davis  &  Davis  mailed  a  verified  state- 
ment of  the  account  to  P.  H.  Davis,  a  justice 
of  the  peace,  at  Teneha,  In  Shelby  county, 
with  directions  to  file  the  same  for  suit,  and 
to  issue  citations  Immediately.  They  also  in- 
closed with  the  account  three  typewritten 
copies  of  the  citations,  to  be  signed  by  the 
Justice.  The  account  was  received  by  P.  H. 
Davis,  the  justice  of  the  peace,  in  the  due 
course  of  mall;  but,  Instead  of  issuing  the 
citations  as  directed,  he  called  upon  Walker 
ft  Son  and  presented  the  account  for  payment 
telling  them  that  it  had  been  placed  in  his 
bands  for  collection.  Walker  &  Son  gave  P. 
H.  Davis  a  check  for  the  amount  of  the  ac- 
count, taking  his  receipt  for  the  same.  The 
check  by  which  the  payment  was  made  was, 
at  the  request  of  P.  H.  Davis,  made  payable 
to  him  personally.  This  form  was  suggested 
by  Davis  in  order  that  he  might  get  a  com- 
mission for  making  the  collection.    The  at- 


torneys representing  the  appellant  knew  noth- 
ing of  this  transaction  till  some  time  there- 
after, but  thought  their  directions  for  flUnp 
suit  had  been  obeyed  by  the  justice  of  tbe 
peace.  It  seems  that  before  the  time  for 
tbe  trial  arrived  T.  O.  Davis,  of  the  firm  of 
Davis,  Davis  ft  Davis,  called  upon  Walker 
&  Son  and  mentioned  the  fact  that  they  had 
been  sued  upon  this  claim,  and  was  then 
informed  for  the  first  time  that  the  amount 
had  been  paid  to  P.  H.  Davis,  and  that  no 
suit  had  actually  been  filed.  Walker  wa» 
then  informed  that  P.  H.  Davis  bad  no  au- 
thority to  collect  tbe  claim;  tb^t  it  had  been 
sent  to  him  tor  salt,  and  not  for  collection 
in  that  way.  The  attorneys  for  appellant,, 
however,  made  demand  upon  P.  H.  Davi» 
for  the  money,  but  were  unable  to  collect  it. 
Shortly  afterwards  P.  H.  Davis  died.  Thi» 
suit  was  Sled  by  tbe  appellant  against  Walk-  - 
er  ft  Son  upon  the  same  dalm,  in  the  court 
presided  over  by  the  successor  to  P.  H.  Davls> 
Practically  the  only  defense  presented  by 
Walker  ft  Son  was  the  payment  theretofore 
made  to  P.  H.  Davis.  They  also  impleaded 
the  bondsmen  of  tbe  deceased  justice  of  the 
peace,  and  asked  for  judgment  over  against 
them  in  case  the  plaintifl  should  recover  iik 
the  suit  Judgments  were  rendered  against 
the  appellant  in  both  tbe  justice  and  county 
courts.  It  appears  that  in  the  county  court 
the  sureties  of  P.  H.  Davis  were  dismissed 
from  the  case  on  their  demurrer. 

There  are  several  assignments  of  error^ 
but  only  that  which  challenges  the  sufficien- 
cy of  the  evidence  to  support  the  verdict 
will  be  considered. 

The  court  gave  no  general  charge,  but  sub- 
mitted only  the  following  special  issue:  "Did 
Bray-Robinson-Curry  Woolen  Mills,  the  plaln- 
titt,  authorize  P.  H.  Davis  to  collect  from  W.. 
F.  Walker  ft  Son,  the  defendants,  the  sum 
of  money  owing  by  the  defendants  to  the 
plaintiff?  Answer  yes  or  no,  accordingly  a* 
you  may  find.  Tbe  burden  of  proving  that 
the  plaintiff  did  so  authorize  the  said  P.  H> 
Davis  is  on  tbe  defendants,  W.  F.  Walker  ft 
Son."  To  this  question  tbe  jury  returned  ao 
affirmative  answer,  and  tbe  court  thereupon 
entered  a  judgment  in  favor  of  Walker  ft 
Son. 

[1,  2]  The  question  before  us  is:  Was  the 
evidence  sufllcient  to  support  tbnt  finding? 
As  stated  by  tbe  court  in  submitting  this 
special  issue,  the  burden  of  proving  the 
agency  of  P.  H.  Davis  for  the  purpose  of 
collecting  the  debt  from  Walker  &  Son  rest- 
ed upon  the  appellees.  The  only  testimony 
which  even  tended  to  show  agency  was  that 
of  one  of  tbe  Walkers,  who  stated  that  P.  H. 
Davis  told  him  At  the  time  he  presented  the 
account  for  collection  that  the  claim  had 
been  placed  in  his  hands  for  that  purpose. 
That  the  declarations  of  the  agent  are  in- 
competent to  prove  agency  is  so  well  settled 
that  it  is  unnecessary   to  dte  authorities. 
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mie  verdict  of  the  Jury  is  clearly  without  | 
«Tldence  to  support  It  I 

[S]  It  Is  insisted,  however,  by  the  appel- 
lees tliat  P.  H.  Davis  had  the  legal  author- 
ity, as  a  Jastice  of  the  peace,  to  collect  this 
■debt  nnder  the  drcnmstances,  and  that  a 
payment  to  him  was  safOcient  to  discharge 
them  from  fnrther  liability.  A  cross-assign- 
ment  of  error  is  presented  complaining  of 
the  action  of  the  court  in  sustaining  the  gen- 
«ral  exception  interposed  by  the  sureties  of 
Davis  to  that  part  of  the  answer  which 
sought  to  hold  them  liable.  It  is  difficult 
to  see  how  Walker  &  Bon  coold  have  any 
«oncem  in  fixing  liability  upon  the  bonds- 
men of  P.  H.  Davis  for  the  default  of  their 
principal,  nnder  the  circumstances  of  this 
-case.  In  order  to  hold  the  sureties  liable 
for  the  failure  of  Davis  to  pay  over  the  mon- 
«y  which  he  received  from  Walker  &  Son,  it 
was  necessary  to  show  that  he  received  it 
in  bis  official  capacity.  Heldenheimer  v. 
Brent,  59  Tex.  633;  State  v.  Griffith  et  al., 
74  Ohio  St  80,  77  N.  B.  686,  6  Ann.  Cas.  917, 
4tnd  notes;  Henderson  County  v.  Richardson 
<et  al,  16  Tex.  dv.  App.  699,  40  S.  W.  38; 
Polk  V.  Peterson,  93  8.  W.  504.  If  Davis  did 
«o  receive  it  that  fact  alone  discharged  Walk- 
er Sc  Son  tnan  any  farther  llabill^  on  the 
account  notwithstanding  his  failure  to  pay  it 
over  to  the  proper  parties.  On  the  other 
hand,  the  appellant  has  no  Just  ground  of 
complaint  because  it  pleaded  no  cause  of  ac- 
tion against  the  sureties.  They  were  not,  in 
fact,  proper  parties  to  this  suit,  and  the 
court  correctly  discharged  them.  U.  S.  Fi- 
delity Guaranty  Co.  v.  Fossatti,  97  Tex.  487, 
«0  &  W.  74. 

[4]  But  the  question  Is:  Did  the  court 
err  in  rendering  the  Judgment  he  did,  not- 
withstanding the  insufficiency  of  the  evi- 
dence to  sustain  the  particular  verdict  that 
was  returned?  In  other  words,  the  facts 
teing  undisputed,  does  the  evidence  show  a 
payment  whidi  legally  discharged  Walker  & 
£on  from  further  liability  on  the  account? 
Or,  to  make  the  question  more  specific  still, 
-does  the  evidence  show  that  P.  H.  Davis  re- 
ceived the  payment  from  Walker  &  Son  in 
his  official  capacity  as  a  Justice  of  the  peace? 
If  he  did,  then  it  follows  from  what  has 
l>een  said  Walker  &  Son  are  discharged  from 
tbe  debt;  If  he  did  not,  they  are  still  lia- 
ble, and,  under  the  facts,  the  court  should 
tiave  instructed  a  verdict  against  them. 

In  determining  whether  or  not  an  officer 
performs  an  act  in  his  official  capacity,  we 
must  look  to  the  various  statutory  and  com- 
mon-law requirements  Imposed  and  author- 
ity conferred  upon  bim.  If  the  law  express- 
ly, or  by  necessary  implication,  requires  or 
authorizes  the  performance  of  the  act  in 
^piestlon,  then  it  la  an  official  act;  otherwise 
It  is  not  The  fbct  that  the  officer  may  as- 
sume official  authority,  or  that  some  one 
in  dealing  with  him  may  rely  upon  his  of- 
Acfal  character  aad  trust  him  solely  because 


he  is  an  officer,  is  of  no  consequence.  Sncb 
an  assumption  on  the  part  of  the  officer,  or 
such  reliance  on  the  part  of  a  private  party, 
cannot  make  that  an  official  act  which  is  not 
such  by  law.  When  an  officer  acts  officially 
he  is  the  representative  of  the  government  or 
municipality  to  wtiich  he  belongs  in  the  par- 
ticular undertaking,  tod  he  cannot  claim 
such  representative  (diaracter  except  when 
performing  those  duties  or  exercising  those 
powers  which  are  prescribed  by  law.  His 
sureties  guarantee  only  tbe  faithful  dis- 
charge of  his  official  duties,  not  his  private 
or  unofficial  undertakings. .  We  come,  then,  to 
the  question:  Is  there  any  law  which  ex- 
pressly or  by  necessary  implication  made  it 
the  duty  of  P.  H.  Davis,  as  a  Jastice  of  the 
peace,  to  receive  money  in  payment  of  claims 
placed  in  his  hands  for  suit?  A  Justice  of 
tbe  peace  is  a  Judicial  officer,  but  he  also 
has  some  ministerial  duties  to  perfoAn  In 
connection  with  the  exercise  of  his  Judicial 
functions.  In  flUng  papers,  keeping  his  rec- 
ords, and  issuing  the  various  writs  emanate 
ing  from  .his  court,  he  performs  duties  simi- 
lar to  those  required  of  the  clerks  of  the 
district  and  county  courts.  The  statute  re- 
quires him  to  give  a  bond  with  the  follow- 
ing condition:  *'That  he  will  faithfully  and 
impartially  *  *  •  perform  all  the  duties 
required  of  him  by  law,  and  that  he  wiU 
promptly  pay  over  to  the  party  entitled  to 
receive  it  all  moneys  that  may  come  into 
his  bands  dnring  his  term  of  office."  Article 
2283,  Rev.  Civ.  Stat  1911.  Article  2822  pro- 
vides as  follows:  "When  a  <daim  or  demand 
is  lodged  with  a  Justice  of  the  peace  for  suit, 
it  shall  be  his  duty  to  issue  forthwith  a  writ 
or  citation  for  the  defendant;  and,  If  there 
be  several  defendants  residing  in  different 
counties,  one  citation  shall  be  issued  to  each 
of  such  counties."  When  Davis  received 
through  the  mall  from  tbe  appellant's  at- 
torneys the  claim  against  Walker  &  Son,  It 
was  his  legal  duty  to  enter  the  case  on  bia 
docket  and  issue  the  necessary  citations  to 
the  defendants.  It  was  no  part  of  his  duty 
to  undertake  to  make  a  personal  collection 
of  tbe  money  from  Walker  &  Son  without 
suit 

We  are  referred  to  the  dissenting  opinion 
of  Justice  Fly  in  tbe  case  of  Polk  v.  PeterscMi, 
supra,  as  holding  directly  to  the  contrary  of 
what  has  Just  been  announced.  While  the 
precise  question  here  under  consideration 
was  not  involved  in  that  case,  the  dissenting 
Justice  used  language  which  Justifies  tbe  ref- 
erence. He  says  that  a  Justice  of  the  peace 
is  the  only  Judicial  officer  required  by  our 
statute  to  give  an  official  bond,  and  argues 
that  by  reason  of  the  conditions  of  that 
bond — that  he  will  promptly  pay  over  to  the 
party  entitled  to  receive  it  all  moneys  that 
may  come  into  bis  hands  during  bis  term  of 
office — ^it  is  contemplated  by  law  that  the  Jas- 
tice of  the  peace  may  receive  money  belong- 
ing to  other  parties  la  bis  official  capacity. 
From  that  he  concludes  that  a  Justice  of  the 
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peace  may,  In  his  oiflclal  capacity  receive  mon- 
ey on  claims  placed  in  his  hands  for  collec- 
tion by  private  parties,  and  that  the  sureties 
on  his  official  bond  are  responsible'  for  his 
failure  to  pay  such  money  over  to  the  parties 
entitled  to  rec^ve  it  We  do  not  think  this 
conclusion  is  a  necessary  deduction  from  the 
premises  assumed.  In  the  first  place,  a  jus- 
tice of  the  peace  is  not  the  only  judicial  of- 
ficer required  to  execute  an  official  bond. 
Article  1732  of  the  Revised  Civil  Statutes  of 
1911  makes  It  the  duty  of  the  county  judge 
to  execute  a  bond  with  the  following  condi- 
tions: "That  he  wUl  pay  over  to  the  person, 
or  officer,  entitled  to  receive  it,  all  moneys 
that  may  come  into  his  bands  as  county 
judge,  within  thirty  days  after  he  shall  re- 
ceive the  same."  ^VhiIe  the  equivalent 
words,  "as  Justice  of  the  peace,"  are  omitted 
from  article  1911,  which  prescribes  the  con- 
ditions of  the  bond  of  a  justice  of  the  peace, 
yet  we  think  they  should  be  supplied  in  any 
legitimate  construction  of  that  article.  This 
conclusion  is  sustained  by  the  absurd  con- 
sequences which  would  follow  a  literal  ap- 
plication of  the  language  of  the  statute.  To 
Illustrate:  A  justice  of  the  peace  may  en- 
gage in  the  practice  of  law  and  the  collection 
of  claims  either  privately  or  through  litiga- 
tion in  other  courts  in  his  county;  yet  no 
one  could  contend  with  any  show  of  reason 
that  the  sureties  on  his  official  bond  are  re- 
sponsible for  his  failure  to  pay  over  to  his 
clients  money  which  he  bad  thus  collected  for 
them.  We  know  of  no  statute  which  makes 
it  the  duty  of  a  justice  of  the  peace  to  act 
as  a  private  collector  of  claims,  or  that 
makes  his  bondsmen  responsible  for  such  col- 
lections when  made  by  him.  There  is  a 
statute  (article  7148)  which  provides  that  con- 
stables may,  by  giving  an  official  receipt  for 
a  claim  placed  in  their  hands  for  collection, 
bind  the  sureties  on  their  official  bonds.  But 
there  is  no  such  provision  relating  to  a  jus- 
tice of  the  peace.  There  are  many  duties 
imposed  by  law  on  Justices  of  the  peace 
which  make  them  custodians  of  funds  be- 
longing to  other  parties,  or  which  should  by 
them  be  paid  over  to  other  officers  "entitled 
to  receive  it."  In  dvll  cases,  for  Instance,  a 
justice  of  the  peace  may  collect  costs  that 
belong  to  other  officials  and  witnesses,  as 
well  as  jury  fees,  all  of  which  must  be  paid 
over  to  the  parties  entitled  to  receive  them. 
A  Justice  of  the  peace  may  also  become  the 
custodian  of  funds  paid  Into  the  registry  of 
his  court  during  the  progress  of  a  suit,  to 
await  Its  final  determination.  He  has  the 
power,  and  it  is  made  his  duty  by  the  Code  of 
Criminal  Procedure,  In  certain  Instances  to 
collect  fines  and  forfeitures,  which  be  must 
pay  over  to  the  county  treasurer  at  stated 
Intervals.  It  will  thus  appear  that  this  pro- 
vision of  his  bond  which  requires  him  "to 
pay  over  to  the  parties  entitled  to  receive  it 
all  moneys  that  may  come  into  his  hands 
during  his  term  of  office"  may  be  referred  to 


these  dUfeient  duties,  and  there  Is  no  neces- 
sity for  extending  liability  to  private  collec- 
tions in  order  to  give  effect  to  that  provision 
of  the  bond.  It  has  been  held  that  the  dis- 
trict clerk  has  no  authority  to  receive  money 
on  a  judgment  rendered  in  the  court  of  which 
he  Is  the  clerk,  and  that,  when  he  does  so  re- 
ceive money  his  bondsmen  are  not  liable  for 
his  misappropriation.  By.  Co.  v.  Walker,  93 
Tex.  611,  67  S,  W.  568.  If  a  clerk  cannot 
legally  receive  money  paid  on  a  ju^lgment 
rendered  in  the  court  with  which  he  is 
officially  connected,  we  are  at  a  loss  to  under- 
stand how  a  Justice  of  the  peace  may  do  the 
same  thing  and  claim  It  as  an  official  act 
The  statute  provides  a  method  for  collecting 
money  due  on  Judgments  rendered  in  the 
Justice  courts,  and  it  does  not  make  the 
Justice  the  depositary  of  the  sums  collected. 

We  not  only  think  the  court  erred  in  submit- 
ting the  issue  to  the  jury,  but  that  he  should 
have  Instructed  a  verdict  for  the  appellant. 

The  judgment  is  accordingly  reversed  and 
here  rendered  for  the  appellant;  and  all 
costs,  both  of  this  court  and  of  the  court  be- 
low, are  taxed  against  the  appellees. 


LADIES   or  MACCABEES  OF  THE 
WOBIiD  V.  KBNDBICK. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  11,  1914.    Behearing  Denied 

March  19,  1914.) 

1.  INSUBANCK  (i  819*)— Mutual  Bknkfit  In- 

SUBANCK — MiSaEFBESENTATIONS— iStUTH      Or 

Anbwebs. 

In  a  statement  made  by  decedent  in  apply- 
ing for  a  mutual  benefit  certificate,  she  was 
asked  whether  she  was  then  in  good  health, 
and  whether  she  had  ever  changed  or  been 
ordered  to  change  her  residence  on  account  of 
health,  after  which  she  was  asked  "have  you 
consulted  or  been  attended  by  any  physician 
durinsf  the  past  5  years?"  which  she  answered, 
"No,  following  which  were  questions  as  to 
what  was  the  cause  for  each  consultation  or  at- 
tendance, and  whether  decedent  had  fully  re- 
covered from  each  illness.  Held,  that  the  fact 
that  decedent  was  attended  by  a  physician  at 
a  natural  childbirth  within  five  years  did  not 
make  her  answer  to  the  quoted  question  false ; 
that  not  being  an  illness  or  ailment  within  the 
meaning  of  the  question. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  SI  2006,  2007;   Dec.  Dig.  §  819. •] 

2.  INSURANCB  (g  723*)— Mutual  Benxfit  In- 
suBANOB—STATEMEBtTS— Falsity. 

A  negative  answer  to  a  question  asked  in« 
Bured,  "Have  you  ever  had  a  surgical  operation 
performed  or  received  treatment  in  a  hospital, 
sanitarium,  retreat,  or  any  public  or  priyate  in* 
Btitution  for  the  treatment  of  physical  or  mental 
disease?"  was  not  made  false  by  proof  that  in* 
sured  had  been  operated  on  by  a  physician  by 
surgical  instruments  at  her  home. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1859-1866;   Dec.  Dig.  {  723.*] 

8.  IwsusANCE  (S  723*)— Mutual  Benefit  Ih- 
SUBANCB — Statements — Falsity. 

A  comma  will  not  be  supplied  by  construc- 
tion after  the  word  "performed"  in  order  to 
make  false  a  negative  answer  to  a  question 
asked  insured,  "Have  yon  ever  had  a  surreal 
operation  performed  or  received  treatment  u  a 
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boepltel  •  •  •  or  any  public  or  private  in- 
stitntion  tor  tbe  tt«atment  of  physical  or  men- 
tal disease?"  where  the  proof  showed  that  in- 
sured had  been  operated  on  at  her  home. 

££!d>  Note.— For  other  caaes,  see  Insurance, 
Cent  Dig.  If  1859-1865;  Dec.  Di«.  |  723.*1 

Appeal  from  District  Court,  Smltb .  Coun- 
ty;   R.  W.  Simpson,  Jndge. 

Action  by  William  D.  Kendrlck  against 
tbe  Ladles  of  the  Maccabees  of  the  World. 
From  a  Judgment  for  plalntlfl,  defendant 
appeals.     Affirmed. 

Api>ellee  was  the  beneficiary  in  a  certif- 
icate issued  by  apx)ellant  inisuring  the  life 
of  Ms  wife  in  the  sum  of  ?1,000.  The  wife 
having  died,  and  appellant  having  refused 
to  pay  the  certlflcate,  this  suit  was  brought 
by  appellee  to  enforce  the  contract  Appel- 
lant contended  that  the  deceased  had  "guar- 
anteed and  warranted"  that  all  the  state- 
ments made  by  her  in  her  application  for 
membership  in  the  order,  and  in  reply  to 
questions  propounded  to  her  by  its  medical 
examiner,  were  true,  whereas,  certain  of 
same  were  false,  and  that  therefore,  by  the 
terms  of  the  contract.  It  was  not  liable. 
Of  the  statements  so  made  by  deceased,  it 
alleged  that  those  made  in  reply  to  the  fol- 
lowing questions  were  false:  (17)  "Are  you 
In  good  health  at  the  present  time?  An- 
swer: Yes."  (19)  "Have  you  consulted  or 
been  attended  by  any  physician  during  the 
past  6  years?  Answer:  No."  (25)  "Is  there 
anything  to  your  knowledge  or  belief  In  your 
physical  condition,  family  or  personal  his- 
tory or  habits,  tending  to  shorten  your  life, 
which  is  not  distinctly  set  forth  above? 
Answer:  No."  (28)  "Has  any  of  your 
family  or  near  relatives,  etc.,  ever  had  rheu- 
matism? Answer:  No."  (32)  "Have  you 
now  or  have  you  ever  had  since  childhood 
any  of  the  following  diseases:  Neuralgia, 
headache  (severe  or  frequent),  piles,  discharge 
from  ear,  or  any  other  disease,  ailment,  or 
injury?  Answer:  No."  (41)  "Are  you  reg- 
ular In  your  monthly  period?^  Answer: 
Yes."  (42)  "Have  you  any  vaginal  discbarge 
or  uterine  hemorrhage,  or  disease  of  tbe 
uterus  or  Its  appendages,  or  is  any  such 
disease  suspected  by  you?     Answer:    No." 

(44)  "Have  you  felt  any  enlargement  or  ten- 
derness  In   the  abdomen?     Answer:     No." 

(45)  "Have  you  ever  had  a  surgical  opera- 
tion performed  or  received  treatment  in  a 
hospital,  sanitarium,  retreat,  or  other  pub- 
lic or  private  Institution  for  the  treatment 
of  pliysical  or  mental  disease?  Answer: 
No."  (35)  "Has  labor  always  been  natural? 
Answer:    Yes." 

The  trial  was  before  the  court  without  a 
Jury.  Tbe  court  made  and  filed  findings  of 
fact  as  follows: 

"(1)  The  court  finds  from  the  evidence 
in  this  case  that  defendant  order,  on  the 
17th  day  of  December,  1910,  issued  and  de- 
livered to  Mrs.  Florence  Kendrick  its  bene- 


fit certlflcate  No.  172816,  in  which  It  agreed 
to  pay  to  plaintiff,  her  husband,  the  sum 
of  $1,000  In  the  event  of  her  death  while  a 
member  of  the  order,  provided  her  dfeatb 
should  occur  beifore  she  reached  the  age  of 
60  years;  that  plaintifTs  wife  died  on  tbe 
26th  day  of  October,  1912,  she  being  then  of 
the  age  of  87  years;  that  the  immediate 
cause  of  her  death  was  a  secondary  hem- 
orrhage, resulting  from  an  operation  per- 
formed on  her  for  an  ovarian  trouble,  the 
operation  having  been  performed  by  Drs.  Bell 
and  Smith;  that  the  trouble  for  which  she 
was  operated  on  developed  after  tbe  certlflcate 
was  issued  to  her,  and  only  a  few  months 
prior  to  her  death;  that  proper  proofs  of 
her  death  were  furnished  to  defendant  In 
due  time,  and  same  were  accepted  by  defend- 
ant as  being  snfllclent;  that  plalntifF's  wife 
paid  all  dues  and  assessments  that  were 
levied  against  her  by  defendant  order  up  to 
the  time  of  her  death,  and  at  the  time  of 
her  death  she  was  a  member  in  good  stand- 
ing. 

"(2)  The  court  further  finds  that  In  the  ap- 
plication for  membership  signed  by  plain- 
tiff's wife  It  Is,  among  other  things,  provid- 
ed: 'I  hereby  warrant  that  I  have  read  and 
do  fully  ipderstand  all  the  foregoing  state- 
ments, questions,  and  answers  thereto,  as 
contained  on  pages  1,  2,  and  3  of  this  appli- 
cation, whether  In  my  own  handwriting  or 
that  of  another  person,  and  all  of  the  said 
statements,  questions,  and  answers  thereto 
are  hereby  made  part  of  my  application  and 
of  my  contract  for  benefit  membership  In  the 
order;  and  I  do  hereby  expressly  warrant 
that  all  tbe  statements  and  answers  con- 
tained in  this  application,  on  pages  1,  2,  and 
3  thereof,  are  true  and  absolutely  correct  in 
every  particular;  and  I  do  hereby  agree 
and  consent  that  the  benefit  certlflcate  In 
said  order  hereby  applied  for  shall  be  issued 
to  me  upon  the  strength  of  the  warranties 
herein  contained,  and  In  consideration  of 
this  application,  which  is  made  a  part  of 
my  contract  with  said  order;  and  I  further 
agree  that  any  breach  of  any  of  the  war- 
ranties herein  contained  shall  render  my  ben- 
efit certificate  null  and  void,  and  all  pay- 
ments made  by  me  shall  be  forfeited  to  the 
order  in  case  of  such  voidance.'  And  In 
the  certlflcate  it  was,  among  other  things, 
provided:  ^Fhls  certificate  Is  Issued  upon 
the  express  understanding  and  agreement 
that  all  the  statements  of  any  kind  or  de- 
scription contained  In  her  said  application 
for  membership  and  In  her  medical  examina- 
tion are  guaranteed  and  warranted  by  said 
member  to  be  true  and  correct  In  every  par- 
ticular.' 

"(3)  The  court  further  finds  that  in  the 
application  for  membership  ptalntifTs  wife 
was,  among  others,  asked  these  questions: 
'Are  you  in  good  health  at  the  present  time?' 
to    which   she   answered,    'Yes.'     (18)  "Have 
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yoa  ever  changed  or  been  ordered  to  change 
your  residence  on  account  of  health?  (It 
80,  give  particulars.)'  To  which  she  answer- 
ed, 'No.'  (19)  'Have  yon  consulted  or  been 
attmded  by  any  physician  during  the  past 
6  years?  (If  so,  give  the  date  of  the  begin- 
ning, and  glre  the  duration  of  every  illness.)' 
To  which  she  answered,  'No.'  (20)  'What 
was  the  cause  of  eadi  consultation  or  atr 
tendance?'    To  which  she  made  no  answer. 

(21)  'Have  you  fully  recovered  from  each 
illness?'     To   whidi   she  made   no   answer. 

(22)  "Oive  full  names  and  residence  of  each 
physician  thus  consulted  within  the  past 
Ave  years.'  To  which  she  made  no  answer. 
In  the  twenty-sixth  question  contained  in 
the  application,  plaintiff's  wife  was  asked, 
among  other  things,  to  state  the  number, 
age,  and  condition  of  health  of  her  children, 
and  in  answer  she  stated  that  she  was  the 
mother  of  four  children,  Marvin,  of  the  age 
of  16  years,  Grace,  of  the  age  of  14  years, 
Olrcy,  of  the  age  of  10  years,  and  Forrest, 
of  the  age  of  S  years,  all  of  whom  were  liv- 
ing, and  that  their  health  was  good.  The 
court  finds  that  the  health  of  plaintiff's  wife 
was  good  at  the  time  she  made  the  applica- 
tion; that  at  the  birth  of  her  last  chUd,  For- 
rest, which  occurred  on  the  6th  day  of  No- 
vember, 1907,  Dr.  T.  J.  Bell,  a  'practicing 
physician,  attended  her.  'l^he  birth  was  a 
natural  one,  and  the  doctor  only  saw  her 
the  one  time.  The  evidence  does  not  show 
whether  he  was  called  at  the  time  by  Mrs. 
Eendrick  or  her  husband.  The  court  finds 
that  childbirth  Is  not  an  illness;  that  it  is 
evident  from  the  questions  preceding  and  fol- 
lowing the  nineteenth  question  that  the  in- 
quiry was  respecting  her  consultation  of 
and  treatment  by  a  physician  for  some  ill- 
ness or  ailment,  and  that  the  answer  ol 
plaintiff's  wife  to  the  nineteenth  question 
was  true.  And  it  also  finds  that  the  answer, 
if  not  true,  was  not  an  intentional  or  will- 
ful suppression  of  an  Inquiry  material  to  the 
risk  assumed,  and  that  the  fact  that  plain- 
tiff's wife  did  not  state  that  she  had  been 
attended  by  a  physician  at  the  birth  of  her 
last  child  was  immaterial  and  irrelevant  to 
the  risk  assumed  by  defendant  order. 

"(4)  The  court  further  finds  that  to  the 
forty-fifth  question  in  the  application,  wliich 
was:  'Have  you  ever  had  a  surgical  opera- 
tion performed,  or  received  treatment  in  a 
hospital,  sanitarium,  retreat,  or  any  public 
or  private  institution  for  the  treatment  of 
physical  or  mental  diseases?*  Mrs.  Kendrlck 
answered,  'No.'  He  also  finds  that  at  the 
birth  of  her  tltird  child,  Circy,  her  womb  was 
curetted  by  Dr.  Bell,  she  at  the  time  having 
childbed  fever,  that  the  curettment  took  place 
at  her  home,  and  not  in  a  hospital,  sanitari- 
um, retreat,  nor  a  public  nor  private  institu- 
tion for  the  treatment  of  physical  or  mental 
diseases ;  and  the  court,  therefore,  finds  that 
her  answer  to  the  question  was  true;  and 
the  court  further  finds  that  the  result  ob- 
tained from  the  curettment  was  a  good  one, , 


that  she  soon  recovered  entlrdy  -  from  the 
trouble  for  which  the  cniettment  was  done ; 
and  the  court,  therefore,  further  finds  that, 
if  not  literally  true,  her  answer  was  made  in 
good*  faith,  and  not  for  the  purpose  of  con- 
cealing any  fact  bearing  on  the  risk  from 
defendant  order,  and  that  the  fact  tliat.  she 
did  not  state  that  tlie  doctor  had  curetted 
her  womb  at  the  time  stated  was  not  the  sup- 
pression of  any  fact  which  would  increase 
the  risk,  and  that  therefore  the  misstate- 
ment, if  in  fact  her  answer  was  a  misstate- 
ment, was  not  material  to  the  risk  assumed 
by  the  defendant  order. 

"(6)  Tlie  court  further  finds  that,  among 
others,  the  following  question  was  propound- 
ed to  her  in  the  application :  (42)  'Have  you 
any  vaginal  discharge  or  uterine  hemorrhage, 
or  disease  of  the  uterus  or  its  appendages, 
or  is  any  such  disease  suspected  by  you?  (If 
so,  state  character,  and  give  particulars.)'  To 
which  she  answered,  'No.'  The  court  finds 
that  plaintiff's  wife  at  the  time  she  made  the 
application  had  a  slight  laceration  of  the 
perineum,  that  the  laceration  did  not  im- 
pair her  health  in  any  way,  that  it  in  no  way 
brought  about  or  contributed  to  the  ovarian 
trouble  for  which  she  was  operated  upon  at 
the  time  of  her  death,  that  the  laceration 
was  not  a  disease  of  the  uterus  or  of  its  ap- 
pendages, and  that  therefore  plaintiff's  wife's 
answer  to  the  forty-second  question  was  true ; 
and  the  court  further  finds  tliat,  if  the  answer 
was  not  true  in  fact,  there  is  no  evidence 
tending  to  show  that  she  had  any  knowledge 
of  such  laceration,  which  knowledge  could 
have  only  been  acquired  through  information 
of  her  physician,  and  that 'her  answer  was 
made  in  good  faith,  and  not  with  the  in- 
tention of  concealing  her  true  condition  from 
defendant  order,  that  her  failure  to  state  that 
she  had  the  laceration  was  immaterial  to  the 
risk  assumed  by  defendant  order.  In  that  it 
in  no  way  Increased  the  risk  or  hazard  in- 
curred by  defendant  in  issuing  the  policy  to 
her. 

"(6)  That  Mrs.  Eendrick  did  not  Itave  an 
attack  of  malaria  during  the  S  years  next 
before  the  filing  of  the  application  for  in- 
surance herein. 

"(7)  That  the  applicant  Mrs.  Eendrick  was 
not  asked  in  the  application  for  insurance, 
and  did  not  state  in  said  application  that  she 
had  not  suffered  with  malaria. 

"(8)  That  Mr&  Eendrick  had  occasional 
headache;  but  that  such  headache  was  not 
frequent  or  severe. 

"(0)  That  Mrs.  Eendrick  never  suffered 
with  piles.  That  she  was  asked  in  the  ap- 
plication if  she  had  ever  had  piles,  and  she 
answered,  'No,'  to  such  question." 

The  court's  conclusions  as  to  the  law,  on 
the  facts  found  by  him,  were  as  follows: 
"The  court  is  of  the  opinion  that  plaintiff 
ought  to  recover  In  the  case,  for  the  reason 
that  Mrs.  Eendrlck's  answers  to  all  the  ques- 
tions propounded  to  her  In  the  application 
were  in  fact  true,  but,  if  not  true  in  the  par- 
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ticalan  herein  spedflcally  pointed  oat,  tbe 
same  were  Imnuiterial  mlsre^resentatlonB, 
and,  furthermore,  there  was  no  evidence  In- 
troduced by  defendant  at  the  trial  that  had 
It  been  advised  of  the  existence  of  the  facts 
it  claims  had  been  suppressed  by  plaintifTs 
wife  that  it  would  not  have  issued  the  cer- 
tificate to  her ;  this  the  court  believes  would 
"have  been  necessary  to  defeat  a  recovery  on 
the  policy  had  the  evidence  shown  clearly 
that  the  answers  were  untrue,  and  that  they 
were  so  made  intentionally,  because  they  cer- 
tainly would  not  be  that  character  of  mls- 
representatioDB  that  would  authorisse  the 
court.  In  the  absence  of  evidence  so  showing, 
to  declare  them  as  a  question  of  law  material 
to  the  risk  assumed  by  defendant  In  issu- 
ing the  certificate." 

On  the  findings  made  judgment  was  ren- 
dered In  appellee's  favor  for  $1,000,  interest 
and  costa 

Odell  &  Turner  and  Homer  L.  Baughman, 
all  of  Ft  Worth,  for  appellant.  Marsh  A  Mc- 
nwalne^  of  Tyler,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above) .  [1]  As  noted  in  the  court's  findings, 
deceased  answered  the  question  numbered 
19  In  the  negative.  That  question  was: 
"Hare  you  consulted  or  been  attended  by 
any  physldan  during  the  past  5  years?"  It 
conclusively  appeared  that  at  a  time,  to  wit, 
November  6,  1907,  less  than  5  years  before 
the  date  of  the  application,  to  wit,  Novem- 
ber 10,  1910,  deceased  was  attended  by  a 
physician,  on  the  occasion  of  the  birth  of  her 
youngest  child.  It  is  insisted  the  court, 
therefore,  erred  in  finding  that  the  answer 
of  the  deceased  to  said  question  was  true. 
The  two  questions  immediately  preceding 
that  one  were  as  follows:  (17)  "Are  you 
In  good  health  at  the  present  time?"  (18) 
"Have  yon  ever  changed  or  been  ordered  to 
change  your  resldence.on  account  of  health?" 
The  two  questions  Immediately  following  It 
were  as  follows:  (20)  "What  ^as  the  cause 
for  each  such  consultation  or  attendance?" 
(21)  "Have  you  fully  recovered  from  each 
illness?"  The  trial  court  was  of  the  opinion 
that,  when  read  in  connection  with  those 
immediately  preceding  and  those  Immediately 
following  it,  question  19  should  be  constru- 
ed as  having  reference  to  deceased's  consul- 
tation with  or  treatment  by  a  physician  for 
"some  illness  or  ailment"  We  agree  that 
the  question  should  have  been  so  construed, 
and  therefore  that  it  appeared  the  answer 
to  it  was  tme,  unless  childbirth  should  be 
classed  as  an  Illness  or  ailment.  That  It 
shonld  not  be,  when  natural,  as  the  testimony 
showed  it  to  have  been  in  the  Instance  In 
qoestion,  we  think  is  dear.  Rasicot  v.  Royal 
Neighbors  of  America,  18  Idaho,  100,  108 
Pac.  1053,  29  L.  K.  A.  (N.  8.)  438,  138  Am.  St. 
Kep.  180.  In  the  case  cited  the  Supreme 
Court  of  Idaho  said :  "Appellant  attempted 
to  show  that  the  answer  to  question  18  yiaa 
165  S.W.-8 


false,  for  the  reason  that  the  insured  had 
consulted  a  physician  within  the  period  of 
7  years  immediately  preceding  her  applica- 
tion. On  this  point  there  was  a  sharp  con- 
flict In  the  evidence,  except  with  reference 
to  one  visit  by  a  physician  who,  it  Is  ad- 
mitted, attended  her  on  April  6,  1899,  the 
date  of  her  last  previous  confinement  The 
appellant  had  notice  that  the  applicant  was 
a  married  woman,  and  that  she  bad  already 
borne  five  children,  and  that  she  had  been 
confined  on  April  5,  1899,  which  was  only  S 
years  prior  to  this  application.  It  might 
have  assumed  that  either  a  physician  or  a 
midwife  attended  her  on  this  confinement 
The  attendance,  however,  of  A  physician  at 
the  time  of  a  normal  case  of  confinement  is 
clearly  not  a  'consultation'  or  treatment  of 
a  'personal  ailment'  of  the  female  confined. 
Childbirth  is  a  physiological  fact  which  oc- 
curs in.  the  regular  course  of  nature,  and  nei- 
ther signifies  nor  entails  disease  or  ailment 
In  the  usual  and  ordinary  use  of  those 
terms." 

[2,3]  Following  the  birth  of  one  of  her 
children  10  years  before  she  applied  for  the 
certificate  sued  upon,  deceased  suffered  from 
"childbed  fever."  The  treatment  she  was 
then  subjected  to  by  physicians  included 
what  they  called  "curetting  her  womb."  The 
curettment  was  a,ccompllshed  by  the  use  of 
surgical  instruments.  As  a  result  of  the 
treatment  it  seems  she  promptly  and  entire- 
ly recovered  from  the  fever.  Appellant  In- 
sists the  curettment  deceased's  womb  was 
subjected  to  was  a  "surgical  operation" 
within  the  meaning  of  the  question  num- 
bered 45,  as  follows:  "Have  you  ever  had  a 
surgical  operation  performed  or  received 
treatment  in  a  hospital,  sanitarium,  retreat 
or  any  public  or  private  institution  for  the 
treatment  of  physical  or  mental  disease?" 
and  therefore  that  the  court  erred  in  finding 
that .  deceased  answered  truly  when  she  re- 
plied to  said  question  in  the  negative.  The 
finding  of  the  court  was  based  on  the  fact 
that  the  curettment  of  deceased's  womb  took 
place  at  her  home,  and  not  In  a  hospital, 
sanitarium,  retreat,  or  other  public  or  pri- 
vate Institution  for  the  treatment  of  disease, 
as  contemplated  by  the  question.  If  appel- 
lant did  not  intend  by  the  question  to  limit 
the  inquiry  to  operations  performed  in  the 
institutions  named,  we  think  deceased  was 
warranted  in  believing  it  Intended  to,  and 
that,  construing  the  question  as  she  had  a 
right  to  construe  It,  her  answer  was  true. 
Construing  it  that  way,  had  she  answered 
the  question  In  the  affirmative,  her  answer 
would  have  been  false,  for  the  curettment 
was  not  performed  In  one  of  the  institutions 
named.  If  appellant  intended  to  have  de- 
ceased to  state  whether  she  had  ever  had  a 
surgical  operation  performed  on  her  person, 
either  in  or  outside  any  of  the  institutions 
named,  it  should  have  seen  to  It  that  the 
questions  It  propounded  to  her  clearly  advis- 
ed her  of  Its  intention,  and  were  not  capable 
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of  ancb  easy  and  reasonable  misconstruc- 
tton  as  the  question  propounded  to  her  was. 
It  will  be  noted  that  the  meaning  of  the 
qnestlon  depends  entirely  on  the  punctua- 
tion thereof.  With  the  addition  of  a  com- 
ma after  the  word  "jwrformed,"  the  ques- 
tion means  what  appellant  insists  It  was 
Intended  to  mean.  Without  the  comma,  as 
It  appears  In  the  riecord,  It  means  what  de- 
ceased construed  it  to  mean.  In  construing 
the  question,  we  do  not  think  the  comma 
should  be  supplied  in  order  to  convict  the  de- 
ceased of  baying  made  a  false  answer.  On 
the  contrary,  we  think  It  should  be  constru- 
ed as  It  Is  written  In  the  record,  and  as,  so 
written,  deceased  had  a  right  to  construe  It. 
So  construing  it,  the  answer  8h6  made  to 
it  was  true. 

At  the  time  physicians  curetted  deceased's 
womb  as  above  stated,  they  found  that  on 
some  former  occasion  when  deceased  had 
giveu  birth  to  a  child,  she  had  suffered  a 
laceration  of  the  perineum.  This  being  true, 
appellant  contends  that  deceased's  answer, 
in  the  negative,  to  the  question  numbered 
42,  as  follows:  "Have  you  any  vaginal  dis- 
charge or  uterine  hemorrhage,  or  disease  of 
the  uterus  or  its  appendages,  or  is  any  such 
disease  suspected  by  you?"  was  false,  and 
tbat  the  trial  court,  therefore,  erred  when 
he  found  that  her  answer  was  true.  It  is 
sufficient  to  say,  in  reply  to  the  contention, 
that,  as  found  by  the  court,  and  as  shown  by 
the  testimony,  the  perineum  is  not  an  ap- 
pendage to  the  uterus. 

In  connection  with  each  of  the  findings  of 
the  court  complained  of  as  above  stated,  the 
court  further  found  that,  if  the  answers 
made  by  deceased  were  respectively  false, 
that  would  not  furnish  a  reason  for  denying 
appellee  a  recovery  on  the  certificate,  because 
it  did  not  appear  that  same  were  material 
to  the  risk  appellant  assumed.  If  we  did 
not  agree  with  the  trial  court  that  the  an- 
swers were  true,  we  would  not  feel  warrant- 
ed, on  the  record  before  us,  in  saying  he  erred 
in  his  finding  that  they  were  immaterial, 
and  therefore  did  not  operate  to  avoid  the 
certificate.    Article  4834,  R.  S.  1911. 

We  think  the  testimony  was  sufficient  to 
support  findings  made  by  the  trial  court  as 
follows:  (1)  That  deceased  was  in  good 
health  at  the  time  she  applied  for  the  certifi- 
cate. (2)  That  she  had  not  bad  an  attack  of 
malaria  within  the  5  years  immediately  pre- 
ceding the  time  she  applied  for  the  certificate. 

(3)  That  she   had  not  suffered  from  piles. 

(4)  That,  while  she  had  attacks  of  headache, 
the  attacks  were  neither  frequent  nor  severe. 
Therefore  we  overrule  the  assignments  at- 
tacking said  findings  of  the  court. 

There  are  other  assignments ;  but  they  al- 
so are  believed  to  be  without  merit,  and  are 
overruled. 

There  is  no  error  in  the  Judgment,  and  It 
is  affirmed. 


ROBBRDS  ▼.  IiANET. 

(Court  of  CItU  Appeals  of  Texas.     Amarillo. 
March  21,  1914.) 

1.  Pbincipai,  and  Sttbett  (I  108»)— ExTsar- 

BION  OF  NOTB— I>I80HABaB  OF   SCBSTT. 

Ad  agreement  by  the  payee  of  a  note  that 
the  maker  could  pay  the  note  at  any  time  within 
a  month  was  not  supported  by  a  consideration, 
80  as  to  discharge'  £be  surety  thereon. 

["EH.  Note.— For  other  cases,  see  Principcd 
and  Surety,  Cent.  Dig.  {{  213,  218;  Dec.  Dig. 
i  108.*]  •..--.. 

2.  Altebation  of  Instbumentb  (J  8*)— Uh- 

AUTHOBIZED    AXTEBATION. 

A  change  of  a  purported  indorsement  on 
the  back  of  a  note,  origmally  indorsed  thereon 
without  authority,  would  not  be  an  alteration  of 
a  contract. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §§  40-46 ;  Dec.  Dig. 

8.  ALTEBATIOIT  of  iHSTBtTMENTa   (}  25*)— Ao- 
mONB— PUBADINO— ErPJ-ANATION  OF  ALTBB- 

ATI0N8. 

In  an  action  by  the  payee  of  a  note  against 
the  maker  and  surety,  in  which  the  surety  claim- 
ed to  be  discharged  by  an  extension  of  the  time 
of  payment  indorsed  on  the  back  of  the  note, 
plaintiff  need  not  plead  the  real  conditions  as  to 
the  indorsement  so  as  to  make  it  unavailable, 
in  anticipation  of  the  introduction  of  the  note 
in  evidence,  but  could  explain  the  apparent  al- 
terations in  the  indorsement  when  he  put  the 
note  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {{  216-229 ;  Dec.  Dig. 
{  25.*] 

4.  Appeal  and  Ebbob   (S  499*)—8TATKifBirr 

OF  Facts— Necesbitt. 

Objections  to  a  charge  cannot  be  reviewed 
where  there  is  no  approved  statement  of  facts 
in  the  record  showing  whether  the  objections 
were  presented  before  or  after  the  charge  was 
given  to  the  jury,  and  no  exceptions  preserved 
to  the  overruling  of  such  objecbons. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2295-2298;  Dec  Dig.  i 
499.»] 

Appeal  from  Hale  County  Court;  W.  B. 
Lewis,  Judge. 

Action  by  W.  W.  Laney  against  J.  C.  Ro- 
berds  and  another.  From  a  judgment  for 
plaintiff,  defehdant  named  appeals.    Affirmed. 

Matbes  &  WiUiams,  of  Plainview,  for  ap- 
pellant T.  W.  Holmes,  of  Plainview,  for 
appellee. 

HENDRICKS,  J.  The  appellee,  W.  W. 
Laney,  sued  L.  G.  Oxford  and  J.  C.  Boberda, 
the  latter  the  appellant  herein,  in  the  county 
court  of  Hale  county,  upon  a  promissory 
note  for  the  sum  of  $500,  executed  by  Oxford 
as  the  maker  and  Roberds  as  the  surety. 
The  appellant,  Roberds,  alleged  suretyship 
and  that  the  maker,  Oxford,  and  Laney,  the 
payee,  for  a  valuable  consideration,  extend- 
ed the  time  of  the  payment  of  said  note, 
thereby  releasing  him  as  surety.  The  cause 
was  tried  to  a  Jury,  and,  suretyship  having 
been  agreed  upon,  the  court  submitted  the 
question  of  extension  as  to  the  release  of 
the  surety.  The  note  is  an  ordinary  nego- 
tiable instrument  providing  for  10  per  cent 
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interest  from  maturltsr  and  tbe  usual  10 
per  cent,  attorney's  fees.  Laney,  the  payee, 
and  the  owner  of  the  note,  had  left  the  note 
in  a  certain  bank  In  Plalnview,  with  other 
notes,  for  safe-keeping,  and  after  maturity 
instructed  the  cashier  of  the  bank  to  com- 
municate by  letter  to  the  obligor  and  tbe 
surety  that  the  note  was  due.  Oxford,  the 
principal  obligor,  paid  to  the  cashier  of  the 
bank  the  sum  of  $150,  who  wrote  upon  the 
back  of  the  note  the  following  indorsement: 
"Paid  on  the  within  4/22/10,  ?150.00.  $50.- 
00  extended  for  thirty  days  and  balance 
for  six  months .  from  now.  No  Interest 
paid."  '  After .  the  $150  was  paid  into  the 
bank,  the  payee  procured  the  note  from  the 
bank,  noticed  the  indorsement  on  the  back 
of  the  note  above  mentioned,  erased  the  word 
"now"  with  an  indelible  pencil,  and  wrote 
the  word  "maturity"  Just  above,  and  in- 
serted the  figure  "3"  by  the  side  of  the  figure 
"4,"  and  wrote  the  flgurie  "T'  upon,  and 
covering,  the  figure  "2"  in  the  date  "22,"  and 
according  to  the  alterations  making  the  note 
read  as  follows:  "Paid  on  the  vrithin  (3) 
4/27A0,  $150.00.  $50.00  extended  for  thirty 
days  and  balance  for  six  months  from  ma- 
turity.   No  interest  paid." 

On  tbe  question  of  the  release  by  the  ex- 
tension, there  is  no  contention  by  the  appel- 
lant that  there  was  an  agreement  for  an  ex- 
tension of  six  months,  but  that  $50  of  the 
remaining  principal  of  the  note,  after  the 
sum  of  $150  had  been  paid,  was  extended  for 
the  period  of  30  days.  Appellant  is  Insistent, 
constrains  the  testimony  of  tbe  appellee 
Lianey  in  connection  with  the  testimony  of 
Oxford,  the  maker  (who  merely  testified 
.  generally  to  an  extension),  that  appellee 
agreed  to  forbear  the  term  of  30  days,  for  a 
valuable  consideration,  his  right  to  collect 
the  note.  The  jury  evidently  disagreed  with 
this  construction  of  the  testimony,  and  we 
are  rather  inclined  to  think,  upon  close  read- 
ing of  appellee's  testimony  as  a  whole,  that 
the  agreement  between  him  and  Oxford  was 
that  Oxford  was  to  pay  the  sum  of  $150, 
and  that.  If  he  paid  within  30  days  the  sum 
of  $50,  the  right  of  extension  would  accrue. 
It  is  conclusive  that,  while  the  $150  was 
paid,  the  $50  was  never  paid  by  Oxford. 
While  a  part  of  his  testimony  may  be  sus- 
ceptible of  the  interpretation  that  he  ex- 
tended the  time  of  the  payment  of  $50  for 
30  days,  a  jury  could  very  readily  construe 
tbe  testimony  that  Oxford's  right  was  a 
privilege  to  pay  the  money  within  that  time, 
and  that  the  money  could  have  been  paid  the 
next  day.  In  this  case,  with  reference  to 
tbe  extension,  unless  it  is  implied,  there  is 
nothing  said  as  to  the  payment  of  interest 
during  tbe  period  of  extension;  that  is,  if 
Oxford  should  have  paid  the  $50  tbe  next 
day  after  tbe  agreement  was  made,  whether 
be  would  have  to  pay  interest  for  the  whole 
period  of  the  30  days  is  nqt  Indicated. 
The  ambiguity  of  the  agreement  ia  such,  as 


w.ell  aa  a  consideration  of  it  from  other 
aspects,  aa  to  distinguish  this  case  from 
tbe  case  of  Benson  v.  Phlpps,  87  Tex.  680, 
29  S.  W.  1061,  47  Am.  St  Bep.  128,  and,  on 
account  of  being  concluded  by  the  jury's  ver- 
dict, the  agreement  is  more  within  the  pur- 
view of  tbe  case  of  Austin  Real  Estate  & 
Abstract  Co.  v.  Bahn,  87  Tex.  582,  29  S.  W. 
646,  30  S.  W.  430,  decided  by  Oblef  Justice 
Gaines,  who  also  rendered  the  opinion  in 
tbe  Benson-Phlpps  Case.  In  the  Bahn  Case 
tbe  trial  court  found:  "That  a  few  days 
after  the  note  sued  on  became  due,  and  just 
before  it  was  assigned  to  the  plaintiS,  N. 
E.  Fain  presented  same  to  defendant  for 
payment,  when  said  Stacey,  as  president  of 
defendant  company,  requested  that  an  exten- 
sion  of  one  week  from  that  day  be  given  on 
said  note,  and  that  the  same  be  not  placed 
in  the  bands  of  attorney  for  collection  until 
one  week,  and  agreed,  if  this  was  done,  that 
he  would  pay  the  note  within  that  time," 
etc.  The  Supreme  Court,  commenting  on  this 
finding,  said:  "Here  the  creditor  agrees  to 
extend  for  one  week  and  the  debtor  agrees 
to  pay  within  the  week,  [Underscoring- 
ours.]  He  does  not  agree  that  he  will  not 
pay  until  the  end  of  the  week,  or  that  in 
case  be  does  pay  he  will  pay  Interest  for 
tbe  entire  period  of  tbe  extension.  Hence 
there  was  no  consideration  for  tbe  promise 
of  tbe  creditor.  •  •  •  In  the  case  be- 
fore us  it  was  tbe  right  of  the  company  to 
pay  at  any  time,  notwithstanding  Faln's 
promise,  and  hence  there  was  no  consider- 
ation to  support  that  promise." 

[1]  If  the  jury  construed  the  agreement 
for  extension  that  Oxford  could  pay  within 
tbe  month,  hence,  as  in  tbe  case  quoted,  he 
could  pay  the  $60  at  any  time  within  that 
period,  and,  if  so,  the  consideration  did  not 
exist. 

The  appellant,  however,  asserts  that  when 
appellee  made  the  alteration  upon  the  in- 
strument, which  was  admitted,  it  should 
have  been  rejected,  upon  objection,  from  the 
record.  As  stated,  Oxford,  the  only  witness 
testifying  to  the  extension,  except  appellee, 
merely  stated  generally  that  he  bad  pro- 
cured an  extension  without  indicating  tbe 
terms  of  the  agreement  or  the  details  of 
same.  Appellee's  testimony,  closely  observ- 
ed, is  quite  clear  that  the  cashier  of  tbe 
bank  did  not  have  the  right  to  indorse  tbe 
extension  upon  tbe  back  of  tbe  note.  Of 
course  there  are  cases,  but  we  do  not  be- 
lieve that  this  is  one,  where  an  agent,  hold- 
ing paper  and  having  the  right  to  make  ap- 
plications of  payment,  would  have  the  appar- 
ent or  real  authority  to  agree  to  an  exten- 
sion for  the  payment  of  the  principal  or  a 
part  thereof.  In  this  instance  it  may  be 
that  the  cashier  bad  tbe  right  to  receive  the 
$150;  we  are  unable,  bowever,  to  deduce  the 
authority  in  any  way  that  he  had  the  right 
to  make  any  agreement  of  forbearance  or 
indorse    it    upon    the   note.      Appellee    says 
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When  be  erased  the  word  "now"  and  sab- 
Btituted  the  word  "maturity,"  and  made  the 
other  changes  Indicated,  that  he  was  con- 
fused as  to  his  right  to  make  the  changes 
and  stopped;  what  further  change  he  would 
have  made  Is  not  stated;  that  a  short  time 
after  the  $160  was  paid  he  Informed  Oxford 
that  he  would  make  the  indorsement  on  the 
note,  but  that  when  he  got  the  note  he  found 
the  original  indorsement  as  mentioned.  Ap- 
pellee's testimony  may  be  unsatlafaotory  on 
this  point,  however,  if  the  Indorsement  upon 
the  back  of  the  note  was  not  the  real  agree- 
ment between  appellee  and  the  principal  of 
the  note,  and  that  the  cashier  of  the  bank 
had  no  authority  to  make  any  agreement  for 
extension,  and,  the  agreement  Indorsed  upon 
the  back  of  the  note  not  baring  been  made  in 
accordance  with  the  real  agreement  made, 
we  think  there  could  be  no  alteration. 

[2,  3]  A  change  of  a  purported  indorsement 
upon  the  back  of  a  note,  placed  there  by  one 
without  authority  to  make  the  same,  or  to 
write  it,  could  not  be  in  law  an  alteration 
of  a  contract,  hence  would  be  required  to  be 
considered  as  imjnaterlal;  we  also  think  It 
was  not  incumbent  upon  appellee  to  plead, 
in  anticipation  of  the  Introduction  of  his 
note  in  evidence,  the  indorsement  on  the  back 
of  the  note  and  assert  the  real  condition  and 
status  for  the  purpose  of  making  said  mem- 
orandum unavailable.  In  this  character  of 
case,  when  be  introduced  tbe  note  he  had  a 
right  to  explain  the  apparent  alterations  on 
tbe  back.  Appellant  also  complains  of  error 
in  the  general  charge  of  the  court,  but  the 
record  Is  In  such  condition  as  to  make  tbe 
assignments  unavailable. 

[4]  There  are  in  the  record  what  purport 
to  be  objections  to  the  court's  charge,  but 
there  is  no  approved  fact  incorporated  in  the 
record  as  to  when  the  objections  were  pre- 
sented to  the  court's  charge,  whether  before 
or  after  the  court  delivered  the  same  to  the 
Jury,  and  there  is  no  preservation  of  ex- 
ceptions of  any  action  of  the  trial  court  over- 
ruling such  objections.  Quanah,  Acme  & 
Pacific  Ry.  Co.  v.  W,  W.  GaUoway  et  al.,  165 
S.  W.  546,  decided  March  14th ;  Mutual  life 
Ins.  Association  of  Donley  County,  Tex.,  v. 
Mrs.  S.  F.  Rhoderick,  164  S.  W.  1067,  decided 
March  14th,  by  this  court 

Finding  no  error  in  the  judgment,  the  case 
Is  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  CROWDER  et  al  t 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  26,  1914.) 

1.  Cabriebs  (§  205*)  —  Tbansportation  of 
Animals — Quarantine  Regtjlaihons. 

Where  cattle  are  to  be  shipped  from  tbe 
quarantined  area  in  Texas  into  tbe  area  oat- 
side  tbe  quarantine  line,  the  duty  of  complying 
with  the  government  regulations  is  primarily 
that  of  tbe  shipper,  so  that  if  he  has  been  re- 
lieved of  the  dnt^  and  tbe  same  has  been  im- 
posed on  the  carrier,  it  is  tbe  shipper's  duty  to 
plead  and  prove  it;    the  dipping  of  the  cattle 


before  crossing  the  line  being  no 'part  of  tha 
contract  of  shipment. 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fi  018,  920,  023 ;  Dec.  Dig.  i  205.*] 

2.  CABBIEBS    (S     227*)    —   T&ANSPOBTATION    OF 

Cattle— Quarantine   Reoulations— Fail- 
ure TO  Fulfill. 

Where  plaintiff  contracted  for  the  trans- 
portation of  certain  cattle  from  the  quarantined 
area  in  Texas  to  outside  tbe  quarantine  line, 
and  failed  to  plead  and  prove  that  the  carrier 
was  charged  with  the  duty  of  dipping  the  cat- 
tle pr  complying  with  the  quarantine  regula- 
tions, it  could  not  be  held  for  any  damages  re- 
sulting from  the  failure  to  dip  the  cattle  or  to 
deliver  them  at  destination,  because  it  was  for- 
bidden by  law  to  transport  them  over  the  line. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S|  232,  953-956;   De&  Dig.  {  227.*] 

3.  Cabbcebs  ({  229*)  —  Tkarspoktakioh  o> 
Animals— Conversion. 

Where  a  carrier  was  forbidden  by  law  to 
transport  certain  cattle  to  destination  over  the 
quarantine  line,  and  some  of  tbe  cattle  died  and 
others  were  sold,  at  a  point  short  of  destina- 
tion, tbe  carriers  conversion,  if  any,  occur- 
red there,  and  tbe  measure  of  damages  was  the 
reasonable  market  value  of  the  cattle  at  that 
point,  and  not  at  destination. 

[Ed.  Note.— For  other  cases,  see  CarrietB, 
Cent  Dig.  §8  930,  963,  964;   Dec.  Dig.  {  229.*] 

4.  Cabbiebb  (I  229*)  —  Tbansportation  or 
Cattle— Sale. 

Where  cattle  are  sold  by  a  carrier  under 
Rev.  St  1911,  arts.  726,  728,  authorizing  such 
Bide  when  cattle  are  unclaimed  for  48  hours, 
there  is  no  conversion,  and  the  owner  may  only 
recover  tbe  balance  of  the  proceeds  after  de- 
ducting expenses,  etc. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  030,  963,  964 ;    Dec  Dig.  S  229.*] 

Appeal  from  Martin  County  Court;  A.  0. 
Eidson,  Judge. 

Action  by  T.  S.  Crowder  and  others  against 
the  Texas  &  Padflc  Railway  Company.  Judg- 
ment for  plalntifTs,  and  defendant  appeals. 
Reversed  and  remanded. 

Douthit  &  Smith,  of  Sweetwater,  W.  h. 
Hall,  of  Dallas,  and  John  B.  Howard,  of 
Midland,  for  appellant  A.  L.  Green,  of  Van 
Horn,  and  S.  W.  Pratt,  of  Stanton,  for  ap- 
pellees. 

HARPER,  C.  J.  This  suit  was  instituted 
In  the  county  court  of  Martin  county,  Tex., 
by  T.  S.  Crowder  and  F.  W.  Flanlgan,  part- 
ners, composing  the  firm  of  Crowder  &  Flanl- 
gan, plaintiffs  below  and  appellees  herein, 
against  the  Texas  &  Pacific  Railway  Com- 
pany, defendant  below  and  appellant  herein, 
for  conversion  of  a  car  load  of  cattle,  con- 
sisting of  39  bead,  shipped  from  Llndale, 
Smith  county,  and  consigned  to  Stanton,  Mar- 
tin county,  on  December  28,  1911,  plaintiffs 
suing  for  the  alleged  total  value  of- said  cat- 
tle in  the  sum  of  $953,  plaintiffs  alleging  that 
they  tendered  said  cattle  to  the  International 
&  Great  Northern  Railroad  Company  at  Lln- 
dale, and  entered  into  a  written  contract  with 
said  railroad  company,  whereby  the  latter 
contracted  with  plaintiffs  to  transport  said 
cattle  and  deliver  same  to  its  connecting  car- 
rier the  defendant,  the  Texas  &  Pacific  Rail- 


*For  other  cuas  lee  same  topic  and  lecclon  NUMBER  in  Dec.  Dig.  £  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezea 

t  Rehearing  denied  Majr  14,  1914. 
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way  Company,  to  be  transported  by  the  lat- 
ter and  delivered  at  Stanton  to  the  plaintiff 
F.  W.  nanlgad;  tbat  aald  International  & 
Great  Northern  Railroad  Company  accepted 
and  received  said  cattle,  and  transported 
them  to  Mineola,  and  there  delivered  them  to 
the  Texas  &  Padflc  Railway  Company,  but 
that  the  latter  did  not  carefully  transport 
and  deliver  said  cattle  to  plaintiff  at  Stan- 
ton, as  was  its  dnty  under  the  law,  bat  in- 
stead retained  possession  of  said  cattle  and 
appropriated  same  to  its  own  use  and  bene- 
fit, to  plaintiff's  damage  in  the  total  value  of 
said  cattle,  amounting  to  $963.  The  defend- 
ant answered  by  general  demurrer  and  gener- 
al denial,  and  specially  answered  that  if  It 
sold  or  converted  plaintlfls'  cattle,  which  it 
expressly  denied,  it  did  so  for  the  reason  that 
upon  arrival  of  said  cattle  at  Ft  Worth  from 
Llndale,  it  became  necessary,  under  the  laws 
and  quarantine  rules  and  regulations  of  the 
state  of  Texas  and  of  the  United  States,  to 
dip  said  cattle  in  some  mixture  prescribed  by 
said  authorities  before  the  same  could  be 
further  transported  towards  their  destina- 
tion ;  tbat  upon  arrival  of  said  cattle  at  Ft 
Worth  the  plaintiffs  abandoned  same,  and  re- 
fused to  have  anything  further  to  do  with 
them,  or  to  authorize  or  require  their  dip- 
ping, as  required  by  the  authorities  mention- 
ed, and  that  this  defendant  was  not  author- 
ized or  required  to  have  such  dipping  done; 
that  said  dipping  of  said  cattle  was  also  ren- 
dered impossible  by  reason  of  their  poor, 
weak,  and  thin  condition  at  the  time  tendered 
the  defendant  for  transportation,  and  at  the 
time  of  their  arrival  at  Ft  Worth.  The 
cause  was  tried  before  a  Jury  on  June  20, 
1913,  and  upon  peremptory  Instructions  from 
the  court  to  find  for  the  plaintiffs,  the  Jury 
leturoed  a  verdict  in  favor  of  the  plaintiffs 
for  the  sum  of  $750. 

The  appellant's  first  and  second  assign- 
ments of  error  charge  that  the  court  erred: 
(a)  In  peremptorily  instructing  a  verdict  in 
favor  of  appellee;  (b)  in  not  giving  peremp- 
tory instructions  for  appellant  as  requested. 
Its  proposition  being  that  the  unoontroverted 
evidence  showed  that  this  is  a  suit  for  con- 
version of  a  car  load  of  cattle  from  a  point 
east  of  the  quarantine  line  to  a  point  west 
of  the  line ;  that  the  state  and  federal  laws 
prohibit  such  shipments  without  the  cattle 
being  dipped,  and  that  appellee  failed  and 
refused  to  comply  with  the  said  regulations, 
and  thereby  prevented  the  delivery  of  the 
cattle.  The  railway  company  was  therefore 
not  liable.  Appellees'  counter  pr<4>08itlon  is 
that  in  the  shipment  of  cattle,  wherein  it  is 
necessary  for  them  to  be  dlm>ed  before  reach- 
ing their  destlaation,  and  they  are  being 
transported  without  an  attendant,  it  is  the 
duty  of  the  railway  company  to  Include  in 
its  shipping  contract  all  necessary  releases 
and  authority  for  dipping  them,  and,  having 
failed  to  do  so,  and  such  failure  upon  the 
part  of  appellant  being  the  cause  of  nondeliv- 
ery of  the  cattle  at  destination,  the  court  did 


not  err  in  instructlDg  verdict  for  appellees. 
The  appellees  pleaded  an  express  contract  to 
safely  transport  the  cattle  In  question  from 
Llndale,  a  point  east  of  the  quarantine  line 
to  Stanton,  a  point  west  of  the  line,  with  no 
allegation  that  the  contract  so  pleaded  did 
not  cover  all  the  obligations  of  the  rallwa; 
company  in  connection  with  the  cattle  de- 
livered. 

[1,2]  The  quarantine  regulations  provide 
that  cattle  originating  in  the  quarantine  area 
that  have  been  dipped  under  the  supervision 
of  an  inspector  of  the  commission  may  be 
shipped  by  rail  to  any  point  west  of  the  quar- 
antine line,  and  further  provides  that  no 
cattle  shall  be  shipped  from  the  quarantined 
area  In  Texas  into  the  area  west  of  such 
quarantine  line  unless  they  are  free  from 
fever  ticks.  Primarily,  these  regulations  im- 
pose the  duty  of  complying  with  them  upon 
the  shipper,  and  if  the  app^ee  in  this  case 
has  been  relieved  of  the  duty,  and  the  rail- 
way company  Is  charged  with  1^  it  becomes  a 
matter  of  pleading  and  proof,-  and  the  bur- 
den is  upon  him,  appellee,  to  plead  and  prove 
it,  for  the  duty  of  dipping  the  cattle  is  no 
part  of  the  contract  of  shipment  Clegg  v. 
Gulf,  G  &  8.  F.  Ry.  Co.,  104  Tex.  280,  13T 
8.  W.  112.  And,  appellees  having  faUed  to 
plead  and  prove  that  the  railway  company 
was  diarged  with  the  duty,  by  contract  or 
otherwise,  the  company  cannot  be  held  liable 
for  any  damages  resulting  from  a  failure  to 
dip  the  cattle,  and  likewise  not  liable  for  fail- 
ure to  deliver  the  cattle  at  destination,  be- 
cause the  railway  company  was  prevented  by 
law  from  further  transporting  the  cattle. 

[S]  However,  the  record  Is  silent  upon  the 
question  of  conversion  of  the  cattle,  except 
that  they  were  in  the  possession  of  the  ap- 
pellant at  Ft  Worth,  Tex. ;  that  some  died 
and  others  were  sold.  Since  the  law  prohib- 
ited further  transportation  of  the  cattle,  un- 
der the  facts  in  this  record.  Ft  Worth  was 
the  point  of  conversion.  If  any  there  was,  and 
the  true  measure  of  plaintiff's  damages,  if 
the  cattle  were  so  converted,  is  the  reasonable 
market  value  of  the  cattle  there,  and  not  at 
Stanton,  Tex.,  as  pleaded  and  proven  by 
plaintiff,  and  which  is  assigned  as  error  un- 
der the  third  and  fifth  assignments.  For 
this  reason  the  cause  must  be  reversed  and 
remanded. 

[4]  If  through  the  negligence  or  default  of 
the  railway  company  the  cattle  had  not  been 
d^vered  at  point  of  destination,  the  rule 
would  be  as  enunciated  in  the  case  of  St 
Louis,  S.  F.  ft  T.  By.  Co.  v.  Adams,  55  Tex. 
av.  App.  245,  US  S.  W.  1155,  but  It  was 
through  no  fault  of  appellant  that  the  cattle 
were  not  transported  to  their  destination; 
therefore,  if  converted,  the  true  measure  of 
plaintiff's  damages  is  their  reasonable  mar- 
ket value  at  Ft  Worth  at  the  time  of  conver- 
sion with  interest  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Cleburne  Ice  &  Cold  Storage  Co.,  79  S.  W. 
836.  If  the  cattle  were  sold  under  the  pro- 
visions of  the  statute  (Rev.  Cir.  aria.  728  and 
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726,  1911),  tbere  would  be  no  conTersloo,  and 
the  amount  plaintiff  sbonld  recover  Is  fixed 
by  tbe  statutes  cited. 

The  fourth  assignment  Is  disposed  of  by 
what  Is  stated  above. 

Reversed  and  remanded. 


TEXAS  NAT.  FIRE  INS.  CO.  V.  WHIXB, 

BLAKENEY  &  FULLER  DRY 

GOODS  CO. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  3,  1914.     Rehearing  Denied 

Feb.  19,  1914.) 

1.  inspsance  (§  144*)— flbb  insdbance — 
Contracts  —  modutication  —  Acts  Consti- 

TtJTINO. 

Where  the  insurer  in  a  fire  policy,  cover-, 
ing  a  stock  of  merchandise  while  located  in  a 
designated  building,  agreed  in  a  writing  deliv- 
ered to  insured  that  tbe  policy  should  cover  the 
stock  while  in  another  building,  and  that  in- 
sured could  procure  additional  insurance,  it 
could  not  deny  liability  on  the  ground  that  the 
writing  was  not  attached  to  the  policy,  stipu- 
lating that  no  privilege  affecting  tbe  insurance 
should  be  valid  unless  in  writing  attached  to  the 
policy. 

[Ed.  Note.— For  other  cas^  see  Insurance, 
Cent  Dig.  H  273-275:   Dec.  Dig.  {  144.»] 

2.  Insurance  (f   144*)  — Fibk  Inbubanck  — 

STIPUI.ATIONS— WaIVKB. 

The  act  of  insured,  who  procured  a  fire 
policy  on  a  stock  of  merchandise  while  located 
In  a  designated  building,  in  removing  the  stock 
to  another  building,  was  not  a  breach  of  the 
policy,  and  an  agent  vrithout  authority  to  waive 
breaches  may  agree  to  a  modification  of  the 
policy  so  as  to  make  it  apply  to  the  stock  while 
in  the  second  building. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  273-275;    Dec.  Dig.  S  144.*] 

3.  Insurance  (§  144*)— Contracts— MoDin- 
CATioN — Consideration. 

A  modification  of  a  fire  policy  covering  a 
stock  of  merchandise  while  located  in  a  de- 
scribed building  so  as  to  cover  the  stock  when 
removed  to  another  building  is  supported  by  a 
sufficient  consideration,  consisting  of  the  for- 
bearance of  insured  to  demand  a  cancellation 
of  the  policy  and  a  return  of  tbe  unearned 
premium  paid  on  it 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §S  273-276;   Dec.  Dig.  §  144.*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben.  H.  Denton,  Judge. 

Action  by  the  White,  Blakeney  &  Fuller 
Dry  Goods  Company  against  the  Texas  Na- 
tional Fire  Insurance  Company.  From  a 
judgmwt  for  plalntUF,  defendant  appeals. 
Affirmed. . 

By  a  policy  dated  September  2,  1909,  ap- 
pellant, "in  consideration,"  It  was  recited 
therein,  "of  the  stipulations  herein  named 
and  of  $25.00  premium  and  the  payment  In 
advance  to  said  (insurance)  company  of  a 
similar  premium  at  its  office  in  the  city  of 
Ft.  Worth,  upon  the  15th  day  of  the  months 
of  September  and  March  in  every  year  dur- 
ing the  continuance  of  this  contract"  Insured 
appellees  In  the  sum  of  |4,000  against  the 
loss  by  fire  of  their  stock  of  goods,  wares, 
and  merchandise  "while  located  and  contain- 


ed" in  the  one-story  metal-roofed  biidc  build- 
ing known  as  the  "Wilson  building,"  In  Bon- 
ham,  "and  not  elsewhere."  The  poilcy  con- 
tained this  recital,  "$^,000  total  concurrent 
insurance  i)ermltted.  Including  this  policy," 
and  stipulations  as  follows :  "(1)  This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment endorsed  hereon,  shall  be  void  if  the 
Insured  now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  Insurance, 
whether  valid  or  not,  on  property  covered  In 
whole  or  In  part  by  this  policy.  (2)  In  tbe 
event  of  loss  by  fire  to  the  property  covered 
under  this  policy,  this  company  shall  not  be 
liable  for  an  amount  greater  than  three- 
fourths  of  the  actual  cash  value  of  each 
item  of  property  covered  by  this  policy  (not 
exceeding  the  amount  Insured  on  each  such 
item)  at  the  time  Immediately  preceding  such 
loss,  and  in  event  of  additional  Insurance,  if 
any  is  permitted  herein,  then  this  company 
shall  be  liable  for  Its  proportion  only  of 
three-fourths  of  such  actual  cash  value  of 
each  Item  at  the  time  of  the  flre  not  exceed- 
ing the  amount  Insured  on  each  such  item." 
During  the  last  two  or  three  days  of  August 
and  the  first  two  or  three  days  of  September, 

1911,  appellees  moved  said  stock  of  goods 
from  said  Wilson  building  to  the  two-story 
metal-roofed  brick  building  about  half  a 
block  away,  known  as  the  "Fuller  building." 
Afterwards,  to  wit,  on  October  19,  1911,  on 
appellant's  demand  therefor,  appellees  paid 
to  It  the  premium  due  on  the  policy  for  the  six 
months  ending  March  16,  1912.    January  9, 

1912,  said  stock  of  goods,  then  worth  about 
$38,600,  and  Insured  by  other  companies  than 
appellant  In  sums  aggregating  $29,(X)0,  was 
destroyed  by  fire.  On  the  ground  that  tbe 
policy  It  had  Issued  covered  the  goods  only 
while  they  were  In  the  Wilson  building,  and 
did  not  cover  them  while  they  were  in  the 
Fuller  building,  and  on  the  ground  that  the 
insurance,  including  the  amount  of  the  poll<7 
in  question,  on  the  goods  at  the  time  they 
were  destroyed,  aggregated  the  sum  of  $33,- 
000,  while  by  the  terms  of  said  poilcy  appel- 
lees were  entitled  to  have  only  $30,000  In- 
surance on  same,  appellant  denied  any  lia- 
bility on  its  part  on  account  of  the  loss. 
Thereupon  appellees  sued  and  recovered 
against  appellant  the  Judgment  for  $3,626 
(being  the  amount,  giving  effect  to  the  "three- 
fourths  clause"  set  out  above,  found  to  be 
due  on  the  poilcy),  from  which  tUs  appeal 
Is  prosecuted. 

On  the  trial  appellees  did  not  contravert 
appellant's  contention  that  It  was  not  liable 
by  the  terms  of  the  policy  as  it  was  originally 
written,  but  Insisted  It  nevertheless  was  lia- 
ble as  claimed  by  them  because,  as  they 
asserted  was  true,  while  they  were  moving 
tbe  goods  appellant  agreed  the  policy  should 
cover  same  in  the  Fuller  building,  and  at 
the  same  time  agreed  they  might  carry  as 
much  as  $33,000  insurance  on  them.  In  sup- 
port of  their  contention  appellees  White  and 
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fHiUer  as  witnesses  testified,  in  substance, 
that  while  the  goods  were  being  moved  to  tbe 
Fuller  building  appellees  wrote  appellant  ad- 
vising it  of  the  t&et  and  also  of  the  fact 
that  they  wished  to  increase  their  stock 
and  to  carry  a  greater  amount  of  insurance 
thereon  than  was  permitted  by  the  terms  of 
the  policy;  and  they  further  testified  in 
substance,  that  a  few  days  after  appellees 
80  wrote  appellant  they  received  a  reply 
from  it  inclosing  two  slips  or  riders  to  be 
placed  with  or  attached  to  the  policy,  one  of 
which  evidenced  an  agreement  on  the  part 
of  appellant  that  the  policy  should  apply  to 
the  goods  while  in  the  Fuller  building,  and 
the  other  an  agreement  on  its  part  that  they 
might  increase  the  amount  of  insurance  as 
needed  on  the  stock.  Appellant  denied  re- 
ceiving such  a  letter  from  appellees,  or  wilt- 
ing to  them  and  agreeing  as  claimed  by 
them,  but  the  Jury  on  special  issues  submit 
ted  to  them  found  in  favor  of  appellees'  con- 
tention; so,  for  the  purposes  of  this  appeal,  it 
must  be  assumed  that  appellant  made  and 
delivered  the  slips  to  appellees  as  claimed 
by  them.  It  was  shown,  however,  that  the 
slips  had  not  been  attached  to  the  policy  at 
the  time  the  fire  occurred,  but.  Instead,  had 
been  placed  on  a  hook  in  appellees'  office, 
and,  with  appellant's  letter  accompanying 
them,  had  been  destroyed  by  the  fire  that  de- 
stroyed the  goods. 

It  appeared  from  the  testimony  of  said 
appellees  White  and  Fuller  that  the  letter 
accompanying  the  slips  or  riders  sent  to  ap- 
pellees was  signed  by  appellant  by  its  gener- 
al manager,  one  Walker.  Appellant  con- 
tended in  the  court  below,  and  contends  here, 
that  if  the  rider  agreeing  that  the  poUcy 
should  cover  the  goods  in  the  Fuller  building 
was  sent  to  appellees  as  they  claimed  it  was, 
it  nevertiieless  was  not  liable,  because  Walk- 
er did  not  have  authority  to  so  agree  for  it; 
and  further  that  it  did  not  become  bound  by 
that  agreement  nor  the  agreement  permitting 
additional  insurance  on  the  stock  of  goods, 
because  the  riders  had  not  been  attached  to 
the  policy  at  the  time  the  fire  occurred.  As 
supporting  Its  contentions,  appellant  relied 
upon  a  stipulation  in  the  policy  as  follows: 
"This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions, 
together  with  such  other  provisions,  agree- 
ments or  conditions  as  may  be  endorsed  here- 
on or  added  hereto,  and  no  officer,  agent  or 
other  representative  of  this  company  shall 
have  power  to  wftlve  any  provision  or  con- 
dition of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  endorsed  hereon  or  added  hereto, 
and  to  sOch  provisions  and  conditions  no 
officer,  agent  or  representative  shall  have 
such  power  or  t)e  deemed  or  held  to  have 
waived  such  provisions  and  conditions  unless 
said  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
petmlflsion  affecting  the  insurance  under  thia 


policy  exist  or  be  claimed  by  the  insured  un- 
less so  written  or  attached." 

Goree  &  Turner,  of  Ft  Worth,  for  appel- 
lant J.  G.  McGrady,  of  Ft  Worth,  and  Cun- 
ningham &  McMahon,  of  Bonham,  for  appel- 
lee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1]  If,  as  appellees  claimed  and 
the  jury  found  was  true,  appellant  agreed  in 
writing  that  the  policy  should  cover  the 
goods  while  in  the  Fuller  building,  and  that 
apiiellees  might  procure  additional  Insurance 
as  they  did,  we  think  it  should  not  be  heard 
to  deny  liability  on  the  ground  merely  that 
the  slips  or  riders  evidencing  jta  agreement 
were  never  attached  to  the  policy.  It  was 
not  shown  that  appellees  were  authorized 
to  BO  attach  the  slips.  On  the  contrary.  It 
appeared  from  the  face  of  the  policy  that  at- 
taching them  was  as  much  an  act  solely  to 
be  performed  by  appellant  as  would  have 
been  the  act  of  indorsing  such  an  agreement 
on  the  policy.  Therefore  we  think  the  deliv- 
ery of  the  slips  to  appellees  should  be  con- 
strued as  a  waiver  by  appellant  of  the  pro- 
vision in  the  policy  requiring  them  to  be  at- 
tached to  it  To  hold  otherwise,  it  seems  to 
US,  would  be  to  say  that  appellant  in  mak- 
ing and  delivering  the  slips  as  it  did  was 
attempting  to  mislead  appellees  to  believe  it 
intended  thereby  to  bind  itself  by  a  valid 
contract,  and  so  to  perpetrate  a  fraud  upon 
appellees.  Appellees,  we  think,  had  a  right 
to  assume  appellant  was  acting  in  good  faith, 
and  when,  without  first  demanding  the  policy 
and  attaching  the  slips  to  it,  and  without 
conferring  upon  them  authority  to  so  attach 
same,  it  delivered  the  slips  to  them.  It  intend- 
ed thereby  to  bind  Itself,  a.nd  to  waive  the 
requirement  of  the  contract  that  the  slips 
should  be  attached  to  the  poUcy.  To  permit 
appellant  after  a  loss  occurred  to  claim  It 
was  not  liable  merely  because  the  slips  were 
not  so  attached,  under  the  circumstances 
stated,  we  think  would  be  very  unfair  to 
appellees,  and  the  countenancing  as  proper, 
conduct  on  the  part  of  appellant  calculated 
to  Induce,  and  which  doubtless  did  induce, 
appellees  to  believe  it  intended  to  bind  itself 
to  indemnity  them  against  loss  of  the  goods 
by  fire  while  in  the  Fuller  building,  and 
therefore  to  forego  exercising  their  right  to 
have  the  policy  canceled  and  a  new  one  is- 
sued. We  do  not  think  either  principle  or 
authority  demands  the  recognition  of  a  right 
existing  in  appellant  to  make  such  a  claim. 
New  Orleans  Ins.  Ass'n  v.  Grlffln  &  Shook, 
66  Tex.  232,  18  8.  W.  505;  Wagner  &  Chabot 
V.  Insurance  Co.,  »2  Tex.  549,  50  S.  W.  569; 
Insurance  Co.  ▼.  Hardin,  161  S.  W.  1152. 

[2, 3]  The  other  contention  made  by  ap- 
pellant, to  wit  that  it  was  not  bound  by 
the  agreement  that  the  policy  should  apply  to 
the  goods  while  in  the  Fuller  building,  be- 
cause its  agent  who  made  it  was  not  au- 
thorized to  waive  the  provision  in  the  policy 
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which  restricted  Its  operation  as  indemnity 
against  loss  of  the  goods  by  fire  only  while 
they  were  in  the  Wilson  building  and  not 
elsewhere,  we  tlilnk  also  should  be  orerrul- 
ed.  The  question  made  by  the  testimony 
relevant  to  this  phase  of  the  case  was  not 
one  as  to  a  waiver  or  not  by  appellant  of  a 
right  it  had  to  declare  the  policy  invalid  be- 
cause of  the  removal  of  the  goods  from  the 
Wilson  building;  for  it  did  not  have  sudi 
a  right.  The  removal  of  the  goods  was  not 
a  breach  by  appellees  of  any  term  of  the 
contract  Therefore  there  was  nothing  for 
appellant  to  waive.  Assurance  Co.  v.  Miller, 
dl  Tex.  414,  44  S.  W.  60,  39  L.  IL  A.  S45,  66 
Am.  St  Sep.  901;  Boilings  v.  Bankers' 
Union,  63  S.  G.  192,  41  S.  E.  92;  Thompson 
V.  Corner,  4  CaL  Unrep.  606,  86  Pac.  434 ;  In- 
surance Co.  ▼.  Lumber  Co.,  11  Okl.  585,  68 
Pac.  038;  San  Bernardino  Ins.  Co.  t.  Mer- 
rUl,  108  CaL  490,  41  Pac.  487.  The  Questton 
made  by  the  testimony,  we  think,  was  one  as 
to  whether  or  not  the  transaction  evidenced  by 
the  slip  created  a  new  contract  between  the 
parties,  or,  what  In  legal  effect  would  be 
the  same  thing,  so  modified  the  old  contract 
as  to  make  it  apply  to  the  goods  while  In  the 
Fuller  building.  We  think  the  effect  of  the 
transaction  was  to  so  modify  the  -contract 
If  It  was,  then  it  cannot  be  doubted  that 
appellant's  manager  as  such  had  power  to 
bind  it  by  the  agreement  he  made  tor  it  in 
its  name.  It  is  clear  he  might  have  canceled 
the  policy  and  bound  appellant  by  the  issu- 
ance of  another  one  covering  the  goods  while 
in  the  Fuller  building.  If  he  might  have 
done  this,  then  certainly  he  might  have  ac- 
complished the  same  thing  by  agreeing  that 
the  old  policy  should  cover  the  goods  in  their 
new  location.  The  objection  made  that  it 
did  not  appear  that  there  was  a  considera- 
tion for  such  a  modification  of  the  contract 
clearly  is  without  merit.  Appellees  might 
have  demanded  a  cancellation  of  the  policy  as 
originally  written  and  a  return  to  them  of 
the  unearned  premium  paid  on  it  Their 
forbearance  to  do  this  alone  was  a  sufiicient 
consideration  for  the  undertaking  on  the 
part  of  appellant  that  the  Indemnity  provid- 
ed by  the  policy  should  apply  to  the  goods  In 
their  new  location. 

We  think  there  Is  no  error  In  the  judg- 
ment, and  therefore  will  affirm  it 


WELIiS  FARGO  &  CO.  v.  BENJAMIN,  t 
(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Feb.  11,  1914.     Rehearing  Denied 
March  19,  1914.) 

1.  Neqlioencb  (S  136*)  —  Actions  —  Jubt 

Question. 

In  an  action  against  an  express  company 
for  injuries  by  a  box  falling  off  of  an  express 
truck  and  striking  the  plaintiff,  evidence  held 
to  make  it  a  jury  question  whether  the  truck 
was  negligently  handled. 

[Ed.  Note.^For  other  cases,  see  Negligence, 
Cent.  Dig.  M  277-353;    Dec.  Dig.  i  136.*] 


2.  NeOUOENCB  (i  184*)— A0TI0N»— SUFHCIBR- 

CT  OF  Evidence  —  Contbibutobt  Nequ- 

GBNCE. 

In  an  action  against  an  express  company 
for  injuries  by  a  box  falling  off  of  an  express 
truck  and  striking  plaintiff  while  he  was  walk- 
ing along  a  station  platform,  evidence  held  not 
to  raise  the  issue  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  NegliBence, 
Cent  Dig.  il  267-270,  272,  273;    Dec.  Dig.  || 

3.  Neougehob  (i  122*)— COimUBUTOBT  Neo- 
uoENCE— Proof. 

Contributory  negligence  must  be  proved  and 
cannot  be  presumed. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  221-223,  229-^;  Dec.  Dig.  i 
122.*] 

4.  NeOUOENCE  (I  136*)— OOKTBIBDTOBT  NeO- 
LIGENCE— JUBT  QUESTION. 

To  justify  the  submission  of  contributory 
negligence  to  the  jury,  there  must  be  sufficient 
evidence  to  support  a  verdict  finding  that  plain- 
tiff was  guilty  of  contributory  negligence  as 
charged. 

[EM.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  H  277-353;   Dec.  Dig.  |  136.*] 
6.  Neouoence  (i  122*)— CowTBiBxrroRT  Neo- 

UOENCB— PbESDHFTIORS. 

In  the  absence  of  contrary  evidence,  it  must 
be  assumed  that  plaintiff  conducted  himself  as 
a  prudent  person  should  have  done  under  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
(^t  Dig.  H  221-223.  229-^;    Dec.  Dig.  | 

6.  Negligence  (|  141*)— Insibttotions— Con- 
tbibutobt Negligence. 

In  an  action  against  an  express  company 
for  injuries  by  being  struck  by  a  box  faUing 
from  a  truck  while  plaintiff  was  walking  along 
a  depot  platform,  in  which  defendant  alleged 
contributory  negligence  in  walking  or  standing 
near  the  truck  when  there  was  a  safe  way  for 
plaintiff  to  use,  the  court  instructed  what  would 
constitute  contributory  negligence,  and  that  it 
was  plaintiff's  duty  to  exercise  ordinary  care 
in  walking  upon  the  platform  to  avoid  injury, 
and,  if  be  failed  to  exercise  ordinary  care  for 
his  own  safety  "at  the  time  and  place  and  un- 
der the  circumstances,"  the  jury  should  find  for 
defendant  Held,  that  the  charge  on  contribu- 
tory negligence  was  sufficient  so  that  it  was 
not  preiudidal  error  to  refuse  a  charge  that  if 
plaintiff  was  walking  or  standing  by  the  moving 
truck,  and  one  of  ordinary  care  under  the  same 
circumstances  would  not  have  done  so,  the  jury 
should  find  for  defendant 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  §1  382-399;   Dec.  Dig.  1 141.*] 

7.  Tbial  (S  260*)— Instbuctions— Requests — 
Mattebs  Albeadt  Coveeed. 

It  was  not  error  in  a  personal  injury  ac- 
tion, in  which  the  court  charged  all  of  the  re- 
coverable elements  of  damages,  to  refuse  a  re- 
quested charge  that  in  estimating  the  injury 
which  plaintiff  may  have  sustained  by  his  di- 
minished capacity  to  labor  and  earn  money  in 
the  future,  the  jury  should  consider  his  age  at 
the  time  he  was  injured,  which  was  66  years, 
since  the  jury  would  naturally  take  that  into 
consideration  without  being  specially  charged 
to  do  so. 

[Ed.  Note.— For  othei*  cases,  see  Trial,  Cent 
Dig.  St  651-659;    Dec.  Dig.  i  260.*] 

8.  Tbial   ({   260*)— Instbuctionb— Requests 
— Pebsonal  Injubies. 

A  requested  charge,  in  a  personal  injury 
action,  not  to  allow  damages  for  permanent  in- 
jury unless  the  jury  found  that  plaintiS  was 
probably  permanently  injured  was  properly  re- 
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fused,  though  the  diarge  given  did  not  refer 
to  "permanent"  injuries,  where  it  did  submit 
all  of  the  proper  elements  of  damage ;  it  not 
being  proper  to  charge  separately  on  each  ele- 
ment  of  damage  that  it  must  be  proven  by  a 
preponderance  of  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tf  061-659;   Dec.  Dig.  8  200.»] 

9.  Dakaoes  (i  173*)  — EviDBNCE  — Eabrino 
Capacitt— Remoteness  or  Timb. 

In  an  action  for  personal  injuries  to  one 
who  was  an  expert  saw  filer,  it  was  not  error 
to  ]>ennit  plaintiff  to  testify,  as  against  an  ob- 
jection of  remoteness  in  time,  that  for  the  last 
20  or  25  years,  "taking  it  right  through,"  he 
had  earned  about  $8  a  day,  since  his  answer 
referred  to  the  tune  he  was  injured  as  well  as 
to  the  years  past 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  490-492,  601 ;   Dec.  Dig.  }  ire.*] 

10.  WiTNESSBS    ({    361*)— IXPKACH1£ERX— SUS- 
lAIKINO  REPUIATION. 

In  an  action  for  personal  injuries,  in  which 
plaintiff  testified  that  he  was  still  suffering 
from  defective  eyesight,  impaired  bearing,  rest- 
lessness at  night,  general  weakness,  etc.,  a 
physician  testified  for  defendant  that  he  had 
examined  plaintiff  and  treated  him  when  be  was 
taken  to  the  hospital  after  the  injury,  and  in 
his  oi^nion  plainttS  had  entirely  recovered,  and 
another  physidan  testlfled  tnat  he  thought 
plaintiff  was  entirely  well  and  believed  he  would 
unprove  all  right  after  the  litigation  was  stop- 
ped. Held,  that  such  evidence  contained  an  im- 
plication of  fraud  by  plaintiS  in  feignine  injury 
and  constituted  an  Impeachment  of  piainnfTs 
credibility  so  as  to  admit  evidence  of  plaintiffs 
good  repntati<»  for  truth,  etc. 

[Rd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ${  1167-1176 ;    Dec.  Dig.  i  361.*] 

11.  Appkai.  and  Bbsob  ({  1170*)— Habiojess 
Bbbob— Adiobsion  of  Evidbncb. 

In  view  of  the  Court  of  Civil  Appeals  rule 
62a  (149  S.  W.  x),  prohibiting  reversals  unless 
the  error  probably  caused  the  rendition  of  an 
improper  judgment  any  error  in  admitting  evi- 
dence as  to  plaintiff's  good  reputation  for  truth, 
etc..  when  his  reputation. had  not  been  impeach- 
ed, was  not  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ji  4032,  4066,  4075,  4098, 
4101,  4454,  454<M5l5;    Dec  Dig.  {  1170.*] 

12.  WiTNKBSEa  (1 318*)— Chabacteb  Btidencb 
— Adxissibiutt. 

It  is  error  to  admit  evidence  sustaining  a 
witness'  reputation,  if  such  witness  has  not 
been  impeached.     - 

[Ed.  Note. — ^For  other  cases,  see  Witnecnes, 
Cent  Dig.  H  1084-1086;   Dec.  Dig.  |  318.*] 

13.  Appkax  ard  Ebbob  ({  1031*)— Habicless 
Ebbob— Pbesttiiftions  of  Ebbob. 

Courts  of  CSvU  Appeals  rule  62a  (149  S. 
W.  x),  prohibiting  reversals  unless  the  error 
complaiiied  of  amounted  to  such  a  denial  of  ap- 
pellant's rights  as  probably  caused  the  rendi- 
tion of  an  improper  judgment,  abolished  the 
presumption  that  injury  results  from  an  erro- 
neous ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4038-4046;    Dee.  Dig.  .i 

14.  Appeai.  ard  Ebbob  ({  1028*)— Habklbss 
Ebbob— PowEB  of  Coubtb. 

Appellate  courts  have  inherent  power  to 
decide  that  an  error  was  harmless  and  to  refuse 
to  disturb  a  Judgment  because  of  it,  when  they 
believe  that  a  proper  judgment  was  rendered. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4034 ;   Dec.  Dig.  {  1028.*] 


Appeal  from  District  Court,  Harrison 
County ;  H.  T.  Lyttleton,  Judge. 

Action  by  W.  S.  Benjamin  against  Wells 
Fargo  &  Ck>.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Tonng  ft  Stlnchcomb,  of  Longvlew,  Beard 
ft  Davidson,  of  Marshall,  and  Baker,  Botta, 
Parker  ft  Garwood,  of  Houston,  for  apgel- 
lant    S.  P.  Jones,  of  Marshall,  for  appellea. 

HODGES,  J.  W.  S.  Benjamin,  the  appel- 
lee, sued  and  recovered  a  Judgment  against 
the  appellant  for  the  sum  of  $20,000  for  per- 
sonal injuries  received  on  the  24th  of  Oc- 
tober, 1911.  The  material  facts  proved  upon 
the  trial  are  substantially  as  follows:  On 
the  date  above  mentioned  the  appellee  was 
stopping  at  a  hotel  in  the  city  of  Marshall, 
Tex.,  and  was  expecting  to  leave  that  place 
within  a  short  time  for  some  point  in  Cali- 
fornia or  Mexico.  He  was  a  saw  flier  by 
trade,  and  was  going  to  one  or  the  other  of 
those  places  with  the  expectation  of  flndlne 
employment.  Soon  after  his  arrival  in  Mar- 
shall, he  went  from  his  hotel  to  the  ticket 
office  of  the  Texas  ft  Pacific  Hallway  Com- 
pany, located  at  its  passenger  depot,  for  the 
purpose  of  making  some  Inquiries  about 
rates.  Upon  arriving  at  the  ticket  office,  he 
found  it  crowded,  and  concluded  to  wait  till 
later  in  the  day.  He  then  went  to  a  mall 
box,  posted  some  letters,  and  started  back 
to  his  hotel,  walking  east  along  the  depot 
platform.  The  track  of  the' Texas  ft  Pacific 
Railway  Company  at  that  point  runs  east 
and  west,  and  the  depot  platform  was  about 
36  feet  wide  and  lay  on  the  south  side  of 
the  railway  tracks.  South  of  the  platform 
and  near  Its  east  end  was  located  the' office 
of  the  appellant  Next  to  this  office  on  the 
west  was  an  unoccupied  space,  then  came 
the  baggageroom  and  the  waiting  rooms  for 
white  and  colored  passengers.  Next  to  the 
platform,  and  between  portions  of  those  two 
waiting  rooms,  was  the  ticket  office,  and  at 
its  northwest  comer  was  located  the  mail 
box,  where  the  appellee  posted  his  letters. 
The  doors  of  these  various  rooms  opened  on 
to  the  depot  platform.  The  Texas  ft  Pacific 
passenger  train  had  backed  into  the  station 
with  its  rear  end  pointing  east,  and  about 
opposite  the  entrance  to  the  baggageroom. 
The  express  car  was  some  distance  farther 
west  As  the  appellee  was  walking  east 
along  the  platform  toward  bis  hotel,  a  truck 
belonging  to  the  appellant,  loaded  with  boxes 
and  express  packages,  was  being  pulled  by 
one  of  its  employes  out  of  the  office  and  west 
toward  the  express  car.  Just  as  the  truck 
passed  the  appellee,  a  box  fell  off  and  struck 
the  appellee  on  the  side  of  the  head,  knock- 
ing him  down  and  rendering  him  uncon- 
scious. Appellee  testified  that  he  remember- 
ed nothing  after  posting  his  letters  till  he 
awoke  some  hours  later  and  found  himself 
in  a  hospital,  to  which  he  had  been  carried 
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Immediately  after  the  accident  Most  of  the 
witnesses  testified  tbat  the  appellee  was  be- 
tween the  truck  and  the  railway  track  at  the 
time  he  was  injured,  and  some  of  them  say 
that  he  fell  over  on  the  track.  One  witness, 
however,  says  that  appellee  waa  on  the  south 
side  of  the  truck,  between  it  and  the  waiting 
roqm.  The  depot  platform  was  at  the  time 
thronged  with  the  usnal  crowd  to  be  found 
there  at  train  time. 

The  petition  charged  negligence  in  loading 
the  truck  and  in  the  manner  In  which  It  was 
handled  at  the  time.  The  court  submitted 
negligence  In  both  of  these  respects  as  grounds 
for  recovery.  The  testimony  showed  that  the 
boxes  and  packages  on  the  truck  after  It  was 
loaded  extended  from  six  to  ten  feet  above 
the  ground.  No  question  Is  here  made  of 
the  sufficiency  of  the  evidence  to  support  a 
finding  that  the  truck  was  negligently  load- 
edi  but  in  the  first  three  assignments  of  er- 
ror appellant  contends  that  the  evidence  was 
not  sufficient  to  warrant  the  submission  of 
the  issue  of  negligence  in  the  manner  of 
handling  the  truck. 

[1]  These  assignments  are  based  upon  the 
refusal  of  the  court  to  give  a  special  charge 
instructing  the  jury  that  there  was  no  evi- 
dence that  the  truck  was  negligently  han- 
dled, and  upon  the  action  of  the  court  In  sub- 
mitting that  Issue  in  the  main  charge.  It 
was  shown  that  the  platform  was  smooth 
and  In  good  condition;  that  on  this  occasion 
the  truck  was  handled  by  one  man  pulling  it 
along;  and  that  it  did  not  start  out  of  the 
express  office  until  after  the  arrival  of  the 
train.  Some  of  the  witnesses  stated  that.  In 
going  out  of  the  office  onto  the  platform,  the 
track  was  pulled  north,  and  then  turned 
west  toward  the  express  car;  that  just  as 
It  made  the  tnm  the  box  fell  off  on  the  north 
side  and  struck  the  appellee.  It  is  true  there 
Is  no  direct  evidence  that  the  truck  was  be- 
ing moved  rapidly,  or  that  it  was  jerked  In 
such  a  manner  as  to  cause  the  box  to  fall, 
but  the  fact  that  the  box  fell  just  as  the 
tarn  was  made  is  a  circumstance  which 
should  not  be  ignored.  The  jury  had  a  right 
to  conclude  that  with  a  load  of  that  char- 
acter— boxes  and  packages  piled  high  above 
the  bed — being  carried  through  a  crowd  of 
];)eople  whose  attention  was  diverted  by  the 
osnal  excitement  attending  the  arrival  of 
trains,  an  addlUonal  attendant  should  have 
been  provided  to  accompany  the  truck  for  the 
purpose  of  holding  the  load  In  place  and  pre- 
venting any  of  it  from  falling  off  while  be- 
ing thus  transported,  and  to  notify  people  of 
any  danger  that  might  be  present  To  pile 
boxes  to  a  height  which  the  evidence  shows 
was  done  in  this  instance,  and  pull  them 
through  such  an  assemblage  of  people  at  such 
a  time,  without  taking  such  precaution, 
might  well  be  regarded  as  the  omission  of  an 
Important  duty  due  to  the  public  on  such 
occasion.  The  evidence  shows  that  on  sever- 
al other  occasions,  with  similar  loads,  boxes 
or  packages  had  fallm  from  the  top  of  the 


(truck.  That  was  sufficient  to  pnt  the  em- 
ploye of  the  appellant  upon  notice  that  sudi 
an  accident  might  again  occur.  We  think 
there  was  sufficient  evidence  to  justify  sub- 
mitting the  issues. 

The  next  group  of  assigned  errors  complain 
of  the  refusal  of  the  court  to  give  special 
charges  on  the  Issue  of  contributory  negli- 
gence. The  appellant  pleaded  that  the  ap- 
pellee was  guilty  of  contributory  negligence 
in  walking  or  standing  near  the  tmclt.  It 
also  pleaded  that  there  was  a  safe  way  for 
the  appellee  to  use  upon  that  occasion,  and 
that  in  passing  the  track  he  was  guilty  of 
negligence  in  choosing  an  unsafe  way  and  in 
walking  or  standing  by  the  truck.  The  first 
special  charge  upon  this  Issue  to  which  our 
attention  is  called  is  as  follows:  "You  are 
instructed  that  If  you  find  from  the  evidence 
that  the  plaintiff  was  walking  or  standing  by 
the  moving  truck  at  the  time  he  was  struck, 
and  that  a  person  of  ordinary  care,  under  the 
same  circumstances,  would  not  have  walked 
or  stood  by  it,  you  will  find  for  the  defendant, 
regardless  of  whether  or  not  you  find  that 
one  or  more  of  the  employes  of  the  defendant 
was  gnllty  of  negligence  in  loading  the  truck 
or  handling  It"  Other  charges  refused  pre- 
sent different  phases  of  the  same  issue.  The 
coart  gave  the  following  as  a  part  of  his 
general  charge  on  the  subject  of  contributory 
negligence,  to  which  no  objection  has  been 
presented:  "Contributory  negligence,  in  Its 
legal  signification,  is  such  an  act  or  omission 
on  the  part  of  the  plaintiff  amounting  to  a 
want  of  ordinary  care  and  prudence  as  con- 
curring or  co-operating  with  some  negligence 
on  the  part  of  the  defendant  as  the  proxi- 
mate cause  or  occasion  of  the  injury  com- 
plained of."  "If  you  should  fall  to  find  that 
such  Injary  was  Infilcted  upon  plaintiff  by 
reason  of  the  negligence  of  the  defendant,  it 
win  be  your  duty  to  return  a  verdict  for  the 
defendant;  or.  if  you  should  find  that  the 
Injury  was  infilcted  on  plaintiff  by  reason  of 
defendant's  negligence,  and  you  should  far- 
ther find  that  the  plaintiff  himself  was  guilty 
of  contributory  negligence,  as  that  term  has 
been  heretofore  explained  to  you,  then  and  in 
that  event  it  will  be  your  duty  to  find  a  ver- 
dict for  the  defendant  It  was  the  duty  of 
the  plaintiff  to  exercise  ordinary  care  In 
standing  or  walking  upon  the  platform  and 
the  premises  at  the  time  and  place  of  the 
accident  to  avoid  injury  to  himself,  and  for 
his  own  protection,  and,  If  the  plaintiff  failed 
to  exercise  ordinary  care  tor  bis  own  safety 
a,t  the  time  and  place  and  under  the  circum- 
stances of  this  case,  then  you  will  find  for  the 
defendant.  In  this  connection,  yon  are  far- 
ther Instructed  that  the  plaintiff  would  not 
be  charged  with  the  duty  of  anticipating  and 
avoiding  any  negligence  on  the  part  of  the 
defendant,  but  that  it  was  his  duty  to  so  con- 
duct himself  and  care  for  himself  as  to  avoid 
any  Injury  that  he  may  have  known,  or  by 
the  exercise  of  ordinary  care  should  have 


Digitized  by 


Google 


Tex.) 


WELLS  FABQO  ft  CO.  v.  BENJAKUK 


123 


known,  to  exist  by  reason  of  the  negligence 
ot  the  defendant.  If  any,  and  also  to  avoid 
any  Injury  that  might  result  to  him  In  the  or- 
dinary operation  of  its  business."  It  is  con- 
tended that  this  charge  was  not  sufficient; 
that  appellant  had  the  right  to  have  the  spe- 
cific facts  relied  on  as  constituting  contribu- 
tory negligence  grouped  and  presented  to  the 
Jai7  as  expressed  in  the  spedal  charge  quot- 
ed. In  support  of  this  contention  we  are  re- 
ferred to  the  M.,  K.  ic  T.  Ry.  Co.  r.  McOlam- 
ory,  89  Tex.  639,  35  &  W.  10S8,  and  other 
well-known  cases  in  which  that  principle  is 
announced. 

[2-4]  The  Important  question  to  be  first 
considered  Is:  Does  the  evidence  adduced 
npon  the  trial  raise  the  issue  of  contributory 
negligence?  Contributory  negligence,  like  any 
other  character  of  negligence,  cannot  be  pre- 
snmed ;  it  must  be  proved.  Before  the  court 
should  submit  such  an  issue,  there  must  be 
Bufllclent  evidence  to  support  a  verdict  found- 
ed upon  a  finding  that  the  appellee  was 
guilty  of  negligence  contributing  to  his  own 
injury  in  the  manner  charged.  Just  what 
distance  Benjamin  was  from  the  truck  at  the 
time  the  box  fell  is  not  shown,  but  it  Is  cer- 
tain that  he  was  standing  or  walking  near 
enough  to  be  struck  by  the  box  as  It  fell. 
According  to  his  testimony,  he  remembers 
nothing  that  occurred  after  posting  his  let- 
ters till  he  had  been  removed  to  a  hospital. 
He  is  therefore  much  In  the  same  position 
with  reference  to  presumptions  regarding  his 
conduct  Immediately  before  the  Injury  as  if 
be  bad  been  killed  by  the  accident 

[6]  We  must  therefore  assume,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  he  con- 
ducted himself  as  a  prudent  person  should 
under  the  circumstances.  Texas  &  Pacific 
Ry.  Co.  V.  Shoemaker,  98  Tex.  451,  84  S.  W. 
1049;  I.  &  G.  N.  Ry.  Co.  v.  De  Bajllgethy, 
9  Tex.  Civ.  App.  108,  28  S.  W.  829 ;  Rlska  v. 
Union  Depot  Ry.  Co.,  180  Mo.  168,  79  S.  W. 
448 ;  Wilson's  Heirs  y.  Railway  Co.  (Ky.)  86 
S.  W.  691.  In  the  Shoemaker  Case  there  was 
a  collision  between  the  railway  train  and  two 
boys,  resulting  in  the  death  of  the  latter. 
It  was  sought  to  show  negligence  on  the  part 
of  the  railway  company  by  circumstances 
alone;  there  being  no  direct  evidence  of  a 
want  of  proper  care.  After  quoting  some  au- 
thorities. Justice  Williams  says:  "Our  refer- 
ence to  tlie  last  case  makes  it  proper  for  us 
to  say  that  there  is  no  presumption  that  the 
deceased  were  guilty  of  contributory  negli- 
gence, and  that  the  burden  of  proof  was  not 
upon  plaintiffs  to  show  that  the  deceased 
were  not  so  guilty."  In  Rlska  v.  Railway 
Co.,  cited  above,  the  court  used  this  language 
in  quoting  from  a  previous  Missouri  deci- 
sion: "The  presumption  of  due  care  always 
obtains  in  favor  of  plaintiff  in  an  action  to 
recover  damages  for  an  injury  sustained  by 
him  through  the  alleged  negligence  of  anoth- 
er." After  some  other  quotations,  the  court 
continued:  "It  was  held  In  Crumpley  t.  Han- 


nibal &  St  J.  Ry.  Co.  [Ill  Mo.  152],  19  S.  W. 
820,  that  one  crossing  a  railroad  track  at  a 
public  crossing  will  be  presumed  to  have  ex- 
ercised due  care  and  diligence,  in  the  ab- 
sence of  evld«ice  to  the  contrary,  and  that 
such  person  also  has  a  right  to  assume  that 
the  statutory  signals  will  be  given,  and  to  so 
act"  That  language  was  used  in  discussing 
the  issue  of  contributory  negligence  in  a  case 
where  the  injured  party  had  been  killed  by  the 
collision.  In  Wilson's  Heirs  v.  Railway  Co.. 
also  referred  to  above,  the  court  says:  '*It  ii 
not  contended  the  plaintiff  was  negligent  In 
any  respect,  except  falling  to  look  for  the 
coming  train  before  going  upon  the  railroad. 
Whether  either  she  or  Henry  Conrad  did  so 
look  could  not,  for  the  reason  before  indicated, 
be  shown  by  direct  testimony.  TheAfore  it 
was  the  peculiar  province  of  the  Jury,  not  of  ■ 
the  court  to  determine  that  question  from 
facts  and  circumstances  proved,  for  whatever 
may  be  the  rule  elsewhere.  It  has  been  defi- 
nitely settled  by  this  court  that  It  is  not  to  be 
presumed.  In  the  absence  of  evidence  as  to  the 
care  exercised  by  a  person  injured  or  killed 
on  a  railroad,  where  he  had  a  right  to  be, 
that  he  recklessly  or  carelessly  Imperiled  his 
own  life."  This  rule  Is  evidently  based  upon 
the  assumption  that  the  natural  instinct  of 
self-preservation  will  cause  one  to  guard  his 
own  safety,  and  that  it  will  be  assumed  that 
the  usual  and  ordinary  precautions  were  ob- 
served in  the  absence  of  opposing  facts.  We 
must  therefore  assume  that  in  approaching 
the  loaded  trtick  Benjamin  observed  such  pre- 
cautions as  a  prudent  person  would  have  ol)- 
served  under  the  circumstances,  unless  other 
facts  lead  to  a  contrary  conclusion.  These 
are  the  facts  relied  on:  One  witness  testl- 
flee  that  Benjamin  was  walking  along  upon 
the  platform,  going  east  when  the  box  fell 
off.  Another  stated  that  he  thought  Ben- 
jamin had  stopped  and  was  standing  talking 
to  some  one  at  the  time.  Benjamin  was  upon 
the  platform,  where  he  had  a  right  to  be,  and 
there  is  nothing  to  show  that  the  peril  he 
encountered  was  indicated  by  anything  ex- 
cept the  height  to  which  the  packages  were 
piled  upon  the  truck.  Let  us  suppose  that  the 
court  had  submitted  special  Issues  of  fact 
and  had  propounded  to'  the  Jury  the  question: 
Was  Benjamin  guilty  of  negligence  contribut- 
ing to  the  injury  in  walking  or  standing 
near  the  truck?  Let  us  assume  also  that  an 
affirmative  answer  had  been  given  by  the 
Jury  to  this  question.  Could  it  be  said  that 
there  was  any  support  for  such  a  finding  in 
the  evidence  referred  to?  We  think  not 
There  Is  no  fact  or  circumstance  shown  that 
Is  Inconsistent  with  the  exercise  of  proper 
care  on  the  part  of  the  appellee. 

[6]  But  if  it  could  be  said  that  the  issue 
of  contributory  negligence  was  raised,  we 
think,  under  the  peculiar  facts  of  this  case, 
that  defense  was  sufficiently  presented  in  the 
general  charge  of  the  court  The  Jury  were 
there  told  Just  what  it  took  to  constitute  con- 
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tributory  negligence.  Ttiey  were  further  told 
that  it  was  the  duty  of  the  plaintiff  to  exer- 
cise ordinary  care,  in  standing  or  walking  up- 
on the  platform  at  the  time  and  place  of  the 
accident,  to  avoid  any  Injury  to  himself,  and 
that,  if  he  failed  to  exercise  ordinary  care  for 
his  own  safety  at  the  time  and  place  and 
under  the  drcumstances,  to  find  for  the  de- 
fendant The  words  "time,"  "place,"  and 
"circumstances,"  tmder  the  facts  of  this  case, 
could  be  referred  to  nothing  except  standing 
or  walking  near  the  truck  at  the  time  of  the 
accident  No  Jury  of  ordinary  inteUlgence 
would  make  any  other  application  of  the 
charge.  Hence  there  Is  an  entire  absence  of 
any  probability  that  the  appellant  was  in  any 
way  iHreJudlced  by  the  refusal  of  the  court  to 
give  its  special  charge,  even  If  a  charge  on 
.  contributory  negligence  was  called  for. 
[7]  On  the  measure  of  damages  the  court 
gave  the  following  charge:  "You  are  in- 
structed that  ii>  estimating  the  damages,  if 
any,  you  should  consider  the  time  lost  if 
any,  as  proximate  result  of  the  injury,  de- 
creased capacity  to  earn  money  in  the  future. 
If  any,  and  the  mental  and  physical  suffer- 
ing endured  in  the  past  if  any,  and  the  men- 
tal and  physical  suffering  that  will  be  endur- 
ed in  the  future,  if  any,  but  in  this  connec- 
tion yon  are  instructed  not  to  consider  any- 
thlng  a^  an  elanent  of  damages,  in  making 
your  verdict  which  you  do  not  believe  from 
the  evidence  was  the  direct  and  proximate 
result  of  the  injury  received  on  account  of 
the  negligence  of  the  defendant  if  any.  If 
you  should  find  for  the  plaintiff,  you  will 
find  for  him  in  such  sum  of  money  as,  if 
paid  now,  will  fairly  compensate  him  for  the 
Injuries  he  has  sustained  as  the  direct  and 
proximate  result  of  said  injuries.  If  any,  tak- 
ing into  consideration  the  time  lost  if  any, 
his  decreased  ability  to  earn  money  In  the 
future,  if  any,  the  mental  and  physical  suf- 
fering he  has  endured,  or  may  hereafter  en- 
dure, if  any,  by  reason  of  said  injuries."  It 
is  Insisted  that  this  charge  was  Incomplete, 
and  appellant  presented  a  special  charge  In 
effect  telling  the  Jury  that  in  estimating  the 
injury  which  the  api)ellee  may  have  sustain- 
ed by  reason  of  his  diminished  capacity  to 
labor  and  earn  money  in  the  future,  they 
should  take  Into  consideration  his  age  at  the 
time  he  was  injured.  The  evidence  showed 
that  at  the  time  of  the  Injury  the  appellee 
was  about  56  years  of  age,  and  It  was  agreed 
by  the  parties  that  his  life  expectancy  was 
17  years.  It  was  also  shown  that  be  was  an 
expert  saw  filer,  and  during  the  last  20  years 
had  been  earning  from  $5  to  $8  per  day,  and 
in  some  Instances  more.  According  to  appel- 
lee's own  testimony  and  that  of  some  of  his 
witnesses,  be  was  totally  disabled,  and  there 
was  no  probability  that  he  would  ever  again 
be  able  to  carry  on  his  trade  or  calling.  In 
undertaking  to  estimate  the  probable  loss  a 
person  entering  upon  the  decline  of  life  will 
sustain  by  loss  or  impairment  of  his  ablUty 
to   earn  money  in  the  future,   the  conse- 


quences of  advancing  age  should  be  consider- 
ed, and  a  proper  allowance  made  when  It  Is 
shown  that  age  alone  Would  have  diminish- 
ed the  future  earning  capacity  of  the  Injured 
party.  While  there  might  have  been  no  im- 
propriety in  giving  the  requested  duurge.  it 
would  be  difficult  to  say  that  appellant  was 
prejudiced  by  Its  refnsaL  It  requires  no  ex- 
pert knowledge  of  the  law  to  understand 
that  such  a  fact  should  be  considered.  The 
Jurors  are  familiar  with  the  consequences  of 
advancing  age,  and  in  a  proper  case  their 
practical  Judgment  may  be  relied  on  to  make 
a  Just  allowance  therefor. 

[I]  The  appellant  also  requested  the  court 
to  charge  the  Jury  that  if  they  found  for  the 
plaintiff  not  to  allow  him  any  damages  for 
permanent  Injury,  unless  they  found  by  a 
preponderance  of  the  evidence  that, he  was 
probably  permanently  injured.  The  terms 
"permanent  Injury,"  or  any  equivalent  ex- 
pression, were  not  meuUoned  in  the  court's 
charge.  Under  the  instructions  given,  the 
court  submitted  the  proper  elements  to  be 
considered  in  estimating  the  damages  to  be 
awarded.  There  was  no  reason  for  selecting 
that  particular  element  and  telling  the  Jury 
not  to  allow  a  recovery  for  it,  unless  that 
character  of  injury  were  proven  by  a  pre- 
ponderance of  the  evidence.  That  duty  is 
sufficiently  enjoined  in  the  charge  given. 
There  would  be  as  much  propriety  in  select- 
ing, one  at  a  time,  each  of  the  other  elements 
of  damage,  and  instructing  the  Jury  not  to 
allow  for  any  of  them  unless  proven  by  a 
preponderance  of  the  evidence,  as  there 
would  have  been  in  giving  this  charge. 

[I]  Over  the  objection  of  the  appellant,  the 
court  admitted  testimony  to  show  what  the 
appellee  had  earned  In  his  calling  several 
years  preceding  the  Injury.  Bill  of  exception 
No.  2  shows  that  while  the  appellee  was  on 
the  stand,  he  was  asked  the  following  ques- 
tion: "Q.  During  the  time  you  have  been 
saw  flier  over  ten  years  with  one  man,  and 
the  remaining  time  with  various  other  mills, 
about  what  were  your  earnings  as  a  saw 
filer?"  To  this  he  answered:  "I  have  earn- 
ed about  $8  a  day  for  the  last  20  or  25  years, 
taking  It  right  through.  First-class  saw  fil- 
ers can  command  from  $12  to  $16  a  day  any 
time  at  the  large  mills.  At  the  Bralnerd 
Lumber  Company  we  cut  over  a  mllUon  feet 
a  day  for  10  years."  Bill  of  exception  No.  5 
shows  that  while  Geo.  A.  Cook,  a  witness  for 
the  appellee,  was  on  the  stand  he  was  asked 
this  question:  "During  the  time  that  Mr.  Ben- 
jamin worked  for  the  Bralnerd  Lumber  Com- 
pany, in  what  capacity  did  he  work,  and  what 
wages  or  fees  or  earnings  did  he  receive  for 
his  work?"  To  this  the  witness  answered: 
"Mr.  Benjamin  was  employed  as  gang  filer  and 
hand  filer,  and  at  times  millwright  work. 
His  wages  varied  from  $6  to  $21  a  day."  In 
addition  to  this  Cook  testified,  without  objec- 
tion, as  follows;  "He  was  what  was  consid- 
ered a  first-class  A  No.  1  flier.  The  Bralnerd 
Lumber  Company  considered  him  the  best 
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I  did  know  his  babits.  He  was  strictly  sober, 
Indnstrioos,  healthy.  Never  knew  him  to 
lose  a  day  in  that  10  years.  His  ability  was 
A  No.  1.  His  dally,  weekly,  and  monthly 
wages  varied  from  time  to  time,  r^atlve  to 
the  different  parts  of  the  mill  he  cared  for 
and  the  different  saws  he  filed.  We  consider- 
ed him  superior  to  the  average,  and  as  good  If 
not  better  than  the  best"  On  cross-examina- 
tion the  same  witness  stated:  "Mr.  Benjamin 
commenced  work  for  the  Bralnerd  Lumber 
Company  In  May,  1895;  and  the  last  work 
that  he  did  for  them,  as  near  as  I  can  re- 
member, was  August,  1906.  •  •  •  Mr. 
Benjamin  had  a  contract  with  the  company, 
4ind  had  assistants  as  his  work  required. 
Mr.  Benjamin  paid  the  helpers  out  of  his 
contract  price.  At  times  we  might  have  paid 
bis  helpers,  charging  the  amounts  to  his  ac- 
count At  times,  however,  Benjamin  had  no 
helpers;  at  other  times  one;  sometimes  two; 
and  occasionally  three.  When  he  was  work- 
ing for  $6  a  day  he  had  no  helpers;  when 
working  for  $10  a  day  he  usually  had  one 
belper;  when  working  under  contract  at  $17 
a  day  he  usually  bad  two  helpers;  and  when 
at  $21  three  helpers."  The  testimony  con- 
tained In  the  bill  of  exceptions  was  objected 
to  npon  the  ground  that  it  was  too  remote, 
relating  to  a  time  too  long  prior  to  the  ac- 
cident, and  was  therefore  not  a  proper  guide 
for  ascertaining  what  the  plaintiff's  earning 
capacity  was  or  would  be  at  the  time  of  the 
Injury.  We  can  see  no  Impropriety  in  per- 
mitting the  appellee  to  state  that  for  the  last 
20  or  25  years,  "taking  it  right  through,"  he 
bad  earned  about  $8  per  day.  Whatever 
may  be  said  of  the  question  propounded  to 
him  as  an  effort  to  elicit  remote  facts,  his 
answer  stated  facts  down  to  the  very  date  of 
his  Injury,  and  in  such  a  manner  as  to  ex- 
clude anything  objectionable.  The  purpose 
In  admitting  evidence  of  past  employment 
and  earnings  in  any  case  is  to  enable  the  Ju- 
ry to  determine  what  the  future  earnings 
would  have  been  but  for  the  injury.  Any 
past  employment,  and  its  compensation,  which 
may  fairly  and  legitimately  throw  light  upon 
what  the  probable  future  earnings  would 
bave  been,  should  be  admitted  for  that  pur- 
pose. There  is  no  fixed  rule  as  to  time  or 
subject-matter  in  such  inquiries.  Both  must 
be  sufficiently  related  to  the  probable  future 
employment  of  the  injured  party  to  be  rea- 
sonably considered  as  guides.  In  cases  where 
there  has  been  no  change  of  employment  as 
Is  shown  in  this  instance,  the  remoteness  of 
the  transaction  offered  in  evidence  should  be 
determined  more  by  the  similarity  of  the 
conditions  than  by  the  lapse  of  time.  Here 
we  have  the  case  of  a  man  having  followed 
the  same  employment  for  more  than  20  years, 
and,  for  aught  that  appears  to  the  contrary, 
be  expected  to  continue  in  it  the  rest  of  his 
life.  His  earnings  were  estimated  by  the 
day,  and  during  that  time  appear  to  have 
nndergone    no    appreciable    changes    except 


such  as  were  attributed  to  temporary  com- 
mercial conditions.  It  doubtless  would  have 
been  Improper  to  take  the  employment  of  the 
appellee  by  the  Bralnerd  Lumber  Company 
10  years  before.  Isolated  and  alone,  as  a 
guide  for  determining  his  future  earnings. 
Bat  when  that  period  Is  referred  to  merely  as 
a  Unk  In  a  oontlnaous  chain  of  service  in  the 
same  line  of  business  extending  back  from 
the  date  of  the  injury,  we  can  see  no  prejudi- 
cial error  in  getting  it  before  the  jury.  With 
the  entire  business  carrer  of  the  appellee  be- 
fore them,  the  Jury,  as  men  of  ordinary  dis- 
cretion, would  be  expected  to  use  common 
sense  in  making  their  estimate  for  the  fu- 
ture. 

[18]  Over  the  objection  of  the  appellant, 
one  witness  was  permitted  to  testify  that  the 
reputation  of  the  appellee  for  truth  and  ve- 
racity wli«i  he  lived  in  and  around  Bralnerd, 
Minn.,  was  good.  The  objections  urged  were 
that  the  time  was  too  remote,  and  that  there 
had  been  no  attack  upon  the  reputation  of 
the  appellee.  The  court  approved  the  bill  of 
exceptions,  with  the  following  qualification: 
"That  the  defendant,  when  the  objection  re- 
ferred to  was  made,  stated  that  it  had  not  at- 
tacked the  general  reputation  of  the  plaintiff 
for  truth  and  veracity,  or  for  honesty  and 
fair  dealing;  that  the  plaintUTs  attorneys 
then  stated  in  open  court,  if  the  defendant 
disclaimed  having  made  any  attack  upon  the 
plaintiff's  character  and  standing  with  re- 
spect to  honesty  and  fair  dealing,  truth  and 
veracity,  that  the  testimony  would  not  be  of- 
fered. Then  counsel  for  defendant  stated 
that  he  would  not  make  that  statement,  but 
reiterated  hla  objection  to  the  testimony." 
It  Is  insisted  by  counsel  for  appellee  that  this 
testimony  was  proper  because  Benjamin's 
credibility  had  'in  fact  In  a  manner  been  im- 
peached. The  record  shows  that  the  evi- 
dence of  the  diseased  condition,  from  which 
the  appellee  claimed  at  the  time  to  be  suf- 
fering, consisted  mainly  of  facts  that  lay  pe- 
culiarly within  his  own  knowledge,  Vtx  in- 
stance, he  complained  of  defective  eyesight, 
impaired  hearing,  a  continual  roaring  in  his 
head,  numbness  of  his  limbs,  restlessness  at 
nights,  dizzy  smsations,  and  general  weak- 
ness. Drs.  Klttrell  and  CoUum,  witnesses 
for  the  appellant,  testified  tbAt  there  were  no 
external  evidences  of  any  physical  basis  for 
these  symptoms;  that  in  their  opinion  the 
appellee  was  suffering  from  traumatic  hys- 
teria; that  his  troubles  were  purely  Imagi- 
nary. Dr.  McCurdy,  a  witness  for  the  appel- 
lant, testified  that  he  had  examined  the  ap- 
pellee and  treated  him  when  taken  to  the 
hospital  after  the  injury;  that  in  bis  opin-. 
Ion  the  appellee  bad  entirely  recovered.  Dr. 
Moore,  another  witness  for  the  appellant, 
testified  that  he  saw  the  appellee  soon  after 
the  Injury  and  while  in  the  hospital;  that 
when  appellee  arrived  at  the  hospital  he  was 
mentally  confused,  but  not  unconscious;  that 
npon  examination  witness  found  an  abrasion 
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on  the  side  of  the  head  about  the  temple,  but 
no  evidence  of  a  fracture.  From  what  the 
witness  knew  of  the  case  he  thought  appellee 
was  entirely  well,  and  If  there  was  no  litiga- 
tion about  he  would  be  all  right  On  redirect 
examination  he  stated:  "I  have  seen  Benja- 
min several  dozen  times  since  the  injury, 
walking  about  on  the  street  since  leaving  the 
hospital.  Q.  From  what  you  saw  of  his  con- 
dition there,  and  when  he  was  there,  and 
now,  what  Is  your  opinion  as  to  whether  he 
would  recover  after  the  termination  of  the 
litigation?  A.  I  believe  he  will  Improve  aft- 
er the  litigation  is  stopped."  Neither  Dr. 
McCurdy  nor  Dr.  Moore  gave  it  as  their  opin- 
ion that  any  hysteria  or  imaginary  trouble 
existed.  The  testimony  of  the  last  two  wit- 
nesses not  only  tended  to  contradict  the  facts 
testified  to  by  Benjamin  regarding  his  con- 
dition at  the  time  of  the  trial,  but  carried 
with  It  the  imputation  that  be  was  feigning 
injury  for  the  sole  purpose  of  securing  dam- 
ages. Such  an  Implication  of  fraud  might 
well  be  regarded  as  an  Impeachment  of  his 
credibility.  That  counsel  for  appellant  ex- 
pected to  profit  by  such  an  Inference  as  a 
legitimate  result  of  such  testimony  Is  made 
evident  by  their  refusal  to  make  the  dis- 
claimer upon  the  conditions  referred  to  in 
the  bill  of  exceptions.  Under  the  circum- 
stances, we  think  the  sustaining  evidence 
was  properly  admitted. 

[11,12]  But  even  if  It  should  be  held  that 
there  was  no  evidence  tending  to  Impeach 
the  appellee,  and  no  legal  basis  furnished  for 
the  introduction  of  sustaining  evidence,  we 
should  not  feel  disposed  to  reverse  this  Judg- 
ment solely  upon  the  ground  that  the  testi- 
mony was  admitted.  Counsel  cite  a  number 
of  cases  in  which  the  doctrine  is  clearly  an- 
nounced that  It  is  error  to  admit  sustaining 
evidence  when  the  witness  in  whose  favor 
it  Is  offered  has  not  been  impeached.  There 
can  be  no  question  that  such  is  and  has  been 
the  established  law.  In  only  two  of  the  cases 
referred  to  was  the  Judgment  reversed  upon 
that  error  alone.  These  are  Young  v.  Shep- 
pard,  40  S.  W.  82,  and  Harris  v.  State  (Cr. 
App.)  45  S.  W.  714.  In  the  first  case  the 
suit  was  for  damages  resulting  from  a  libel- 
ous publication.  Before  closing  his  evidence, 
the  plaintiff  was  permitted  to  prove  that  his 
reputation  for  honesty,  truth,  and  veracity 
was  good.  The  court  held  that  under  the 
facts  of  that  case,  "the  testimony  being  so 
nearly  balanced,  the  testimony  as  to  the  char- 
acter of  the  appdlee  undoubtedly  had  -  its 
influence  upon  the  Jury."  In  that  case  injury 
to  the  reputation  of  the  plaintlCt,  the  party 
sustained,  was  the  subject-matter  of  the  suit 
It  does  not  appear  from  the  report  of  the 
case  that  he  had  testified  in  the  case.  It  is 
to  be  inferred  from  the  language  used  in  the 
opinion  that  the  evidence  as  to  his  reputation 
was  offered  solely  upon  the  issue  of  dam- 
ages ani  for  the  purpose  of  affecting  the 
amount  of  the  recovery.     The  second  case 


waa  a  criminal  prosecution,  in  which  the  state 
was  permitted  to  sustain  a  witness  by  proof 
of  his  general  reputation  when  the  witness 
had  not  been  impeached,  but  merely  contra- 
dicted. Judge  Hurt,  in  rendering  the  opinion, 
said:  "We  have  held  that,  where  it  is  shown 
that  a  witness  has  made  coufiictlng  state- 
ments about  a  material  fact,  the  party  intro- 
ducing him  can  support  him  by  proof  that 
his  general  reputation  for  truth  and  veracity 
is  good.  We  have  also  held  that  where  there 
is  a  conflict  in  the  testimony,  and  the  witness 
is  a  stranger,  his  testimony  may  be  support- 
ed in  the  same  way.  •  *  •  ihe  testimony 
being  very  equally  poised,  we  are  of  opinion 
that  it  was  reversible  error  to  permit  the 
state  to  support  John  Winkfleld,  as  was  done 
In  this  case."  If  this  case  is  to  be  taken  as 
authority,  evidence  as  to  the  reputation  of 
Benjamin  was  admissible  upon  the  ground 
that  he  was  a  stranger  in  that  community. 
While  the  proof  does  not  directly  show  that 
fact,  It  is  clearly  Inferable  from  the  whole 
record.  On  account  of  the  consequences  like- 
ly to  follow,  courts  have  always  been  more 
careful  in  safeguarding  the  rights  of  a  de- 
fendant in  a  criminal  prosecution  than  in  a 
civil  suit  The  quantum  of  proof  required  to 
convict  Is  greater  than  that  which  will  sup- 
port a  verdict  for  the  plaintiff  In  a  civil  ac- 
tion. Both  of  the  above  cases  are  distinguish- 
able from  the  one  here  under  consideration. 
Under  the  facts,  we  do  not  think  it  prob- 
able that  the  admission  of  the  evidence  com- 
plained of  caused  the  rendition  of  an  improp- 
er Judgment  It  tended  to  prove  only  that 
the  appellee  was  a  truthful  person;  and,  In 
the  absence  of  some  impeaching  evidence, 
that  would  be  presumed.  Hence  the  most 
that  can  be  said  of  the  evidence  is  that  it  was 
Immaterial.  Like  all  other  assignments  based 
upon  the  proof  of  Immaterial  facts,  the  ques- 
tion should  be  considered  with  reference  to 
the  probable  effect  of  the  evidence  upon  the 
verdict  rendered.  It  is  not  contended  that 
the  finding  of  negligence  on  the  part  of  the 
appellant's  employes,  and  that  the  appellee 
is  entitled  to  some  damages,  is  not  supported 
by  the  evidence.  The  testimonial  equipoise 
referred  to  in  the  two  cases  discussed,  and 
which  gave  rise  to  the  apprehension  that  an 
injury  resulted  from  the  error  in  admitting 
the  evidence,  does  not  exist  in  this  'Casa 
It  occurs  to  us  that  if  the  provisions  of  rule 
62a  (149  S.  W.  x)  mean  anything,  and  are 
to  have  any  practical  application  In  the  de- 
termination of  questions  on  appeal,  this  is 
a  case  in  which  they  may  properly  find  a 
place.  An  elaborate  written  argument  has 
been  presented  in  which  are  cited  numerous 
decisions  holding  in  effect  that  when  an  er- 
ror has  been  committed  in  the  course  of  the 
trial,  either  in  the  admission  or  exclusion  of 
evidence,  or  in  giving  instructions  to  the  Jury, 
injury  will  be  presumed  unless  the  contrary 
clearly  appears.  That  this  has  heretofore 
been  the  rule  in  this  state  is  not  denied. 
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[11]  But  we  take  It  tbat  tbe  promulgation 
of  mle  62a  is  the  poeitlTe  annoancement  by 
our  Supreme  Court  o£  ft  change  ol  Judicial 
policy  in  respect  to  such  matters;  that  the 
presumption  in  favor  of  injury,  If  not  sbiftr 
ed,  is  abolished;  that  hereafter  no  case 
should  be  reyersed  because  of  errors  in  such 
rulings  unless  it  should  be  made  to  appear 
"that  the  «rror  complained  of  amounted  to 
such  a  dmial  of  the  rights  of  the  appellant 
as  was  reasonably  calculated  to  canae^  and 
probably  did  cause,  the  rendition  of  an  im- 
proper Judgment"  It  is  insisted  that,  if 
such  be  the  construction  that  should  be 
placed  upon  this  rule,  then  the  Supreme 
Court  transcended  its  powers  in  attempting 
to  regulate  appellate  procedure.  We  know 
of  no  statutory  or  constitutional  provision 
which  conflicts  with  this  rule,  or  denies  to 
the  Supreme  Court  the  power  to  make  it 
But  it  is  not  necessary  to  hold  that  the  au- 
thority for  promulgating  such  a  rule  is  with- 
in tbe  rule-making  power  conferred  upon  the 
Supreme  Court  in  order  to  Justify  the  adop- 
tion of  tbe  Judicial  policy  therein  announced. 

[14]  The  power  to  hold  an  error  harmless 
and  to  refuse  to  disturb  a  Judgment,  when  in 
their  opinion  the  proper  one  has  been  ren- 
dered, belongs  inherently  to  appellate  courts. 
What  such  courts  may  do  without  a  rule  is 
not  put  beyond  their  reach  because  it  hap- 
pens to  be  referred  to  an  unauthorized  rule. 
Speaking  for  ourselves  alone,  we  feel  it  our 
duty  to  follow  the  established  policy  of  our 
conrt  of  last  resort  in  such  matters,  whether 
that  policy  Is  expressed  in  rules  of  procedure, 
or  in  precedents  to  be  found  in  decided  cases. 

The  last  error  assigned  complains  that  the 
verdict  is  excessive.  The  testimony  shows 
that  the  appellee  was  56  years  of  age  at  the 
time  of  his  injury,  and  that  his  life  expect- 
ancy was  17  years.  It  Is  argued  that  tbe 
amount  allowed  is  double  what  would  be  nec- 
essary to  compensate  him  for  what  he  would 
have  earned  within  17  years,  had  he  lived 
BO  long.  The  Jury  had  a  right  to  conclude 
from  the  testimony  that  the  appellee's  in- 
juries were  permanent;  that  he  would  never 
be  able  to  perform  any  more  labor;  that  he 
would  continue  to  sufTer  from  the  same  con- 
dition which  he  described  as  existing  at  the 
time  of  the  trial.  To  this  might  be  added 
the  probable  expense  of  employing  physicians 
and  nnrses  to  treat  and  care  for  blm  In  a 
helpless  condition.  The  record  before  us  in- 
dicates that  much  testimony  was  taken  apon 
the  trial,  and  that  the  inquiry  into  his  con- 
dition was  thorough  and  searching.  Tbe 
Jury  had  the  opportunity  to  see  the  appellee 
and  to  observe  his  appearance.  How  much 
they  allowed  for  the  physical  suffering  he 
endured,  or  the  metal  anguish  resulting  from 
the  wreck  of  his  manhood,  we  have  no  means 
of  knowing.  Compensation  for  the  loss  of 
future  earnings  is  far  from  being  all  that 
should  be  taken  into  account  in  passing  on 
the  question  of  excessive  verdict    That  ele- 


ment of  damage  may  sometimes  be  a  com- 
paratively small  portion  of  what  the  injured 
party  is  Justly  entitled  to  receive.    We  can- 
not say  that  the  verdict  is  excessive. 
The  Judgment  is  aflSrmed. 


WATERMAN  LUMBER  CO.  ▼.  SHAW. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  13,  1914.    Rehearing  Denied' 

March  18,  1914.) 

L  Appeal  and  Ebbob  (}  1002*)— Ybbdict  — 

G0RCI.X;8IVENB8S. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal  merely  because  It  is 
contrary  to  the  testimony  of  the  greater  num- 
ber of  the  witnesses. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  393&-39S7;  Dec.  Dig.  { 
1002.*] 

2.  Master  and  Sebvant  (S  264*)— Injuby  to 
Servant— Issues,  Pboof  and  Vabiance. 

Tbe  variance  between  tiie  petition,  in  an 
action  for  injury  to  on  employs,  alleging  that 
the  accident  happened  as  the  employe  reached 
forward  to  unloosen  a  rail,  so  tliat  it  might 
go  forward  in  the  usual  manner,  and  the  evi- 
dence that  the  employe  made  one  step  in  tbe 
direction  of  the  end  of  the  rail  and  was  then 
struck  by  it  as  it  swung  around,  was  immate- 
rial, where  the  allegations  of  the  petition  as  to 
the  particular  conduct  or  acts  causing  the  in- 
jury were  substantially  proved. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  861-876;  Dec  Dig.  f 
264.*] 

3.  Masteb  and  Sebvant  (J  180*)  —  Fellow 
Servants— "Railboad." 

Where  a  lumber  company,  engaged  in  the 
mauufacture  and  sale  of  timber,  operated  a 
railroad  of  standard  gauge,  extending  10  or  12 
miles  into  tbe  forest,  with  spurs,  for  the  trans- 
portation of  logs  to  supply  its  mill  with  tim- 
ber, the  railroad  was  within  Rev.  St  1911,  art 

6640,  making  persons  operating  railroads  liable 
for  damages  to  employes,  caused  by  the  negli- 
gence of  other  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  359-361,  363-368;  Dec. 
Dig.  §  180.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  5899-6908;  voL  8,  pp.  7777, 
7778.] 

4.  Master  and  Servant  (§  182*)- Injubt  to 
Sebvant^"Fellow   Sebvant"— Who  Are. 

Where  plaintiff,  while  performing  with  his 
men  specified  work,  was  subject  to  tbe  orders 
of  a  coemployg,  and  plaintiff  and  his  coemploye 
were  under  the  general  snperintendence  of  a 
third  person,  plaintiff  and  hia  coemploye  were 
not  fellow  servants,  within  Rev.  St  1911,  art 

6641,  defining  vice  principals. 

[Ed.  Note.— For  other  rases,  see  Master  and 
Servant  Cent.  Dig.  §§  371,  372;   Dec.  Dig.  $ 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2716-2730;   voL  8,  p.  7662.] 

5.  Damages  (|  168*)  —  Personal  Injubiss  — 
Physical  and  Mental  Pain. 

One  suing  for  a  personal  injury,  resulting 
in  his  leg  being  broken  by  a  violent  blow  and 
the  subsequent  amputation  of  the  leg,  need  not 
allege  that  he  suffered  physical  and  mental  pain, 
in  order  to  recover  damages  therefor,  but  it 
will  be  inferred  as  tbe  natural  consequence  of 
the  physical  condition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  il  441-444;    Dec.  Dig.  |  158.*] 
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6.  Daxaoks  ({  216*)— PBxaoNikL  tsjvaxEB  — 
Fhybioal  and  Mentai.  Pain. 

A  petition  for  personal  injuries,  which  al- 
leges that  plaintiff's  leg  was  broken  b7  a  vio- 
lent blow,  and  waa  aubseqnently  amputated, 
that  be  was  confined  to  his  bed  for  more  than 
fo>ir  months,  that  he  suffered  ^reat  pain,  that 
the  leg  refused  to  heal,  necessitating  amputa- 
tion, and  which  does  not  aUeg«  that  ue  wound 
had  healed  at  the  time  of  the  trial,  authorizes 
a  charge  permitting  a  recovery  for  any  physi- 
cal and  mental  pain  plaintiff  may  suffer  m  the 
future. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  H  54&-665;   Dec.  Dig.  }  216.*] 

7.  Neoliqenck  (5S  so,  186*)— Question  fob 
Court  and  Jubt. 

To  create  actionable  negligence,  the  dr- 
cumstances  must  have  been  such  that  the 
wrongdoer  should  have  anticipated  that  an  in- 
jury of  some  character  would  probably  result 
from  his  negligent  act,  and  the  question  wheth- 
er the  consequences  should  have  been  antici- 
pated is  for  the  jury  onlv  when  the  evidence  is 
such  that  the  jury  could  properly  find  for  the 
wrongdoer. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  72,  277-353;  Dec.  Dig.  g§  59, 
136.»] 

8.  Mastbb  and  Sxbvant  ({  87*)— Injubt  to 
Servant-^koliobnce. 

Where  an  employ^,  engaged  in  removing 
rails  from  a  railroad  track  and  assisting  in 
loading  them  on  cars,  was  injured  by  being 
struck  by  a  rail  when  moved  by  the  en^neer 
in  charge  of  the  hoisting  appliance,  and  it  ap- 
peared that  the  engineer  knew  that  the  rail  had 
been  caught  in  some  way  and  continued  apply- 
ing the  steam  to  force  it  loose,  and  that  he 
always  gave  the  men  time  to  get  out  of  danger, 
and  that  he  asked  the  employ^  to  stand  oat 
«f  the  way  as  he  might  be  injured,  the  injury 
was  one  to  be  anticipated  by  the  employer  as 
a  matter  of  law. 

[EH,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  163;    Dec.  Dig.  §  97.*] 

Appeal  from  (District  Court,  Harrison 
County. 

Action  by  Ludan  Sbaw  against  the  Wa- 
terman Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flnned. 

Toung  &  Stincbcomb,  of  Longvlew,  and  F. 
H.  Prendergast,  of  Marshall,  for  appellant 
Beard  &  Davidson,  of  Marshall,  for  appel- 
lee. 

HODGES,  X  This  appeal  Is  from  a  Judg- 
ment in  favor  of  the  appellee  against  the  ap- 
pellant for  the  sum  of  $5,000  awarded  as 
damages  for  personal  injuries.  The  appel- 
lant is  a  private  corporation  engaged  in  the 
manufacture  and  sale  of  lumber.  In  connec- 
tion with  its  sawmill  it  owns  and  operates 
a  railroad  extending  10  or  12  miles  into  the 
forest,  for  the  purpose  of  transporting  logs 
and  supplying  its  mill  witb  timber.  This 
railroad  is  of  the  standard  gauge  and  has 
several  branches,  or  spurs,  leading  off  from 
the  main  line  in  different  directions.  The 
rolling  stock  used  in  the  operation  of  this 
railroad  consisted  of  a  shay  locomotive  and 
a  number  of  flat  cars  adapted  to  the  car- 
riage of  logs.  Iron  rails,  and  cross-ties.     In 


June,  1912,  the  appellee,  Ludan  Shaw,  was 
In  the  Berries  of  the  appellant  as  the  fore- 
man of  a  gang  of  men  employed  to  keep  tbe 
track  in  repair.  On  the  date  of  his  injury  be 
and  his  crew  were  engaged  In  taking  up  and 
removing  a  spur  tradi.  A  train  coitsisting  of 
the  locomotive,  three  flat  cars,  and  a  car  on 
wbieb  was  constructed  what  is  termed  a 
"loader"  was  carried  out  to  the  place  of 
work  for  the  purpose  of  transporting  tbe  ties 
and  rails  to  another  part  of  the  line.  It  was 
the  duty  of  tbe  appellee  and  bis  men  to  first 
draw  tbe  spikes,  loosen  tbe  raUs,  and  place 
them  near  tbe  outer  edge  of  tbe  ties.  The 
loading  machine  was  under  the  immediate 
supervision  of  W.  T.  Olll,  another  employe. 
Gill  was  also  the  engineer  of  tbe  train,  and 
bad  charge  of  that  branch  of  the  service. 
Tbe  manner  in  which  tbe  work  was  perform- 
ed is  thus  described :  Tbe  train  of  fiat  cars 
and  tbe  loader  had  been  carried  out  to  the 
spur  track.  This  track  extended  east  and 
west;  tbe  west  end  being  connected  with  the 
main  line  of  tbe  railway.  The  employes  be- 
gan by  taking  up  the  track  from  the  east 
end,  and  continued  towards  the  west  until 
they  got  to  the  place  where  the  appellee  was 
injured.  Tbe  steam  loader  was  operated  by 
an  engine  of  its  own.  It  bad  a  cable  that 
extended  out  over  a  derrick  that  worked 
from  one  side  of  the  track  to  tbe  other. 
This  derrick  extended  out  and  at  its  proper 
elevation  about  halfway  over  tbe  car  next 
to  it,  and  was  adjusted  so  that  it  could  lift 
ties  on  the  side  of  tbe  track  and  be  turned 
towards  the  front  of  tbe  train  and  place 
them  on  tbe  tie  car.  The  derrick  could  also 
pick  up  the  rails  on  the  side  of  tbe  "steel 
car,"  and  could  then  be  swung  over  tbe  mid- 
dle of  tbe  car  in  sucb  a  way  as  to  place  the 
rails  in  position  on  tbe  car.  Tbe  train  was 
stopped  after  being  run  out  to  a  convenient 
distance  on  tbe  spur  track,  and  the  appellee 
and  bis  men  pulled  the  spikes  from  the  cross- 
ties  and  took  the  bolts  from  tbe  angle  bars, 
thus  disconnecting  the  rails,  and  pulled  them 
back  and  out  in  sucb  a  way  tbat  they  could 
be  handled.  They  would  then  take  tbe  cable 
of  the  loader  and  fasten  it  around  the  rails 
or  the  ties,  as  the  case  might  be,  give  tbe 
signal  to  Gill,  who  was  operating  the  en- 
gine of  tbe  loader,  and  tbe  material  would  be 
hoisted  into  place.  The  appellee  testified 
that,  when  be  got  to  the  work  tbe  morning 
be  was  injured,  he  and  bis  men  commenced 
pulling  the  spikes  and  getting  ready  to  take 
the  steel  up.  It  was  his  duty  to  see  that  tbe 
cable  was  fastened  around  the  rails  or  ties, 
and  to  give  tbe  signals  to  Gill  to  start  and 
stop  tbe  loader  engine  when  hoisting  the 
ties  or  the  rails.  They  had  been  loading 
steel  and  ties  all  the  morning,  and  resumed 
work  in  the  afternoon.  Appellee  called  one 
of  bis  men  and  told  him  to  tie  the  cable  to 
a  rail  which  they  were  preparing  to  elevate 
to  the  car.    After  the  cable  bad  been  fasten- 
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ed,  appellee  gave  the  signal  to  Olll,  and  tb^ 
machine  started.  The  front  end  of  the 
rail,  or  the  end  next  to  the  car,  became  fas- 
tened between  the  angle  bars  of  the  next  rail, 
and  the  rail  being  handled  could  not  b«  ele- 
vated. 

Api>ellee  thns  testifies:  "Mr.  Gill  made 
several  surges  on  it,  and  I  flagged  him  to 
stop.  He  slacked  up,  and  I  said,  'All  right, 
boss,  let's  get  him  loose;'  and  by  that  time 
be  made  another  pull,  and  the  rail  flew 
around  and  struck  me  on  the  ankle.  I  flag- 
ged him  by  dropping  my  hands  down  by  my 
side.  When  he  received  that  signal  it  was 
his  duty  to  stop.  He  stopped  when  I  first 
signaled.  When  he  stopped  I  said,  'All  right, 
boys,  let's  get  him  loose;'  and  I  made  one 
step,  and  by  that  time  ite  snatched  up'  again. 
Whoi  he  snatched  up  that  time  I  had  not 
given  him  the  signal  to  stop.  It  was  his 
duty  to  stop  until  I  got  the  raU  loose,  and 
nntil  I  gave  hUn  a  signal  to  start  I  gave 
a  signal  to  start  by  holding  my  hands  above 
my  shoulders  and  shaldng  them,  and  give  a 
signal  to  stop  by  dropping  my  bands  to  my 
side.  When  be  gets  the  signal  to  start  it  is 
Us  duty  to  pull  on  the  rail,  and  when  he  gets 
the  signal  to  stop  It  is  his  duty  to  stop  un- 
til he  gets  another  signal  to  start" 

Appellee  was  corroborated  in  the  main 
by  one  other  witness.  Olll  testified  that  the 
cable  in  this  instance  had  been  fastened  to 
the  center  of  the  rail  Instead  of  at  the  end, 
as  had  been  the  custom ;  that  when  he  start- 
ed bis  mactdne  at  the  signal  given  him  by 
Shaw,  he  was  unable  to  raise  the  rail  on 
account  of  its  having  become  entangled  in 
■omething.  He  thought  that  it  had  caught  in 
a  rotten  tie,  and  continued  to  apply  the  steam. 
He  denies  that  Shaw  gave  him  any  signal 
to  stop;  says  that  he  was  looking  at  Shaw 
■11  the  time,  and  that  he  saw  no  signal.  He 
farther  testified  that  Shaw,  without  giving 
him  any  notice,  walked  witbin  reach  of  the 
rail  and  was  injured.  Olll  was  corroborated 
by  a  number  of  tbe  other  employ^  who  were 
present  at  the  time. 

The  evidence  is  undisputed  that,  after 
Sfaaw  stepped  toward  the  rail  in  the  manner 
described  by  him,  he  was  struck  }U8t  above 
tbe  ankle  and  his  leg  broken.  He  was  aft- 
erwards carried  to  a  hospital,  given  medical 
treatment,  and  the  leg  was  subsequently  am- 
putated somewhere  between  the  knee  and  the 
ankle.  Shaw  was  at  the  time  about  42  years 
of  age,  and  had  prior  to  the  Injury  been  a 
stout  able-bodied  man. 

(1]  At  the  conclusion  of  tbe  testimony, 
fbe  appellant  requested  the  court  to  In- 
Btruct  a  verdict  in  Its  favor,  which  was  re- 
fused. It  is  claimed  that  the  great  weight 
«f  the  evidence  showed  that  Shaw  never  gave 
any  stop  signal  to  Gill,  and  that  he  careless- 
ly and  recklessly  walked  within  reach  of  the 
rail  while  the  hoisting  machine  was  still  In 
operation.  While  the  testimony  of  a  great- 
«t  number  of  the  witnesses  supports  that  con- 
166aW.-» 


elusion,  there  was  sufficient  evidence  to 
warrant  a  finding  to  the  contrary.  The  con- 
flict presented  a  question  for  the  jury,  and 
we  do  not  feel  justified  In  setting  aside  the 
verdict 

[2]  It  is  also  contended  that  there  was  a 
variance  between  the  facts  alleged  in  the  ap- 
pellee's original  petition  as  to  the  manner  in 
which  the  injury  occurred  and  the  facts 
proven.  The  petition  alleged:  "That,  act- 
ing upon  the  signal,  the  machine  was  stop- 
ped, and  the  plalntlft  reached  forward  to 
unloosen  the  raU  so  that  it  might  go  forward 
onto  the  car  in  the  usual  manner,  when  said 
Gill  negligently,  unmindfully,  and  carelessly 
threw  on  tbe  full  force  of  the  machine  and 
jerked  violently  at  the  rail,"  etc.  Shaw  tes- 
tified that  after  giving  the  stop  signal,  he 
made  one  step  in  tbe  direction  of  the  end 
of  the  rail  that  was  fastened,  and  was  then 
struck  by  the  end  nearest  to  him  as  it  swung 
around.  The  variance  consists.  It  will  be 
observed,  in  the  particular  situation  Shaw 
was  in  and  what  be  was  doing  at  the  time 
the  rail  struck  him.  The  averments  as  to 
how  the  Injury  was  indicted  (that  is,  what 
particular  conduct  or  acti  on  the  part  of 
the  appellant's  employ^  caused  It)  were 
proven  substantially  as  alleged.  It  Is  im- 
material whether  Shaw  was  in  the  act  of 
remedying  the  trouble,  or  had  just  started 
towards  the  end  of  the  rail  for  that  purpdse. 

IS]  Among  other  defenses  interposed  was 
that  alleging  that  Shaw  and  Gill  were  fellow 
servants,  and  It  is  argued  that  this  fact 
justified  the  i>eremptory  Instruction.  In  re- 
ply to  that  defense  it  is  insisted  by  counsel 
for  appellee  that  Shaw  and  GUI  and  their 
coworkers  were  engaged  in  operating  a  train 
of  cars  for  a  railroad  within  the  meaning  of 
article  6640  of  the  Revised  Civil  Statutes 
1911,  and  that  the  fellow-servant  doctrine 
has  no  application.  It  has  t>een  definitely 
decided  by  our  Supreme  Court  mote  than 
once  that  a  railroad  such  as  that  'owned  by 
the  appellant  in  this  Instance  comes  within 
the  provisions  of  the  article  of  the  statute 
referred  to.  SulUvan-Sanford  Lumber  Co.  v. 
Watson  (Sup.)  155  S.  W.  179.  We  are  not 
disposed,  however,  to  hold  that  the  men  were 
at  the  time  engaged  in  operating  cars,  within 
the  meaning  of  the  statute.  T.  &  Ft  S.  Ry. 
Co.  V.  Anderson,  102  Tex.  402,  118  S.  W.  127; 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  47  Tex. 
Civ.  App.  74,  103  S.  W.  447. 

[4]  But  we  think  there  is  another  sufficient 
reason  for  refusing  the  requested  charge. 
Article  6641  is  as  follows:  "All  persons  en- 
gaged in  the  service  of  any  person,  receiver, 
or  corporation  controlling  or  operating  a 
railroad  or  street  railway,  the  line  of  which 
shall  be  situated  In  whole  or  in  part  in  this 
state,  who  are  intrusted  by  such  person,  re- 
ceiver, or  corporation  with  the  authority  of 
superbitendence,  control,  or  command  of  the 
other  servants  or  employes  of  such  person, 
receiver,  or  corporation,  or  with  the  author- 
ity to  direct  any  other  employe  in  the  per- 
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formance  of  any  dnty  of  snch  employ^,  are 
Tlce  principals  of  snch  i)erson,  receiver,  or 
corporation,  and  are  not  fellow  servants 
with  their  coemployCs."  Shaw  testified  that, 
while  performing  this  work,  he  and  his  men 
were  subject  to  the  orders  and  direction  of 
Gill,  although  both  he  and  Gill  were  under  the 
general  superintendence  of  a  man  by  the 
name  of  Bogue.  While  this  Is  disputed  in 
part  by  Gill,  the  question  became  an  issue 
of  fact  for  the  Jury.  If  what  Shaw  stated 
was  true,  under  the  provisions  of  the  article 
above  quoted,  he  and  Gill  were  not  fellow 
servants.  The  court,  therefore,  was  not  au- 
thorized to  give  a  peremptory  instruction 
predicated  upon  the  assumption  that  Shaw 
was  not  subject  to  the  direction  and  control 
of  Gill. 

Upon  the  measure  of  damages,  the  court 
gave  the  following  charge :  "If  you  find  for 
the  plaintiff,  Luclan  Shaw,  then.  In  fixing 
the  amount  of  damages,  you  may  take  into 
consideration  the  nature,  character,  and  ex- 
tent of  the  injury  that  you  may  find  from 
the  evidence  was  sustained  by  Luclan  Shaw, 
as  the  proximate  result  of  the  defendant's 
negligence.  If  any,  any  exi>ense8  for  doctors' 
bUls  he  has  paid  or 'obligated  himself  to  pay 
as  a  result  of  said  injury,  and  any  physical 
suffering  and  pain,  if  any,  that  you  may  find 
from  the  evidence  has  been  endured  by  the 
plaintiff  as  the  direct  result  of  said  injury 
and  negligence,  if  any,  up  to  the  time  of 
this  trial,  and  any  physical  and  mental  pain 
that  he  may  suffer  in  the  future  as  the  di- 
rect result  of  said  negligence,  if  any,  and 
any  time  lost,  if  any,  that  you  may  find  from 
the  evidence  has  been  lost  by  the  plaintUC 
np  to  the  time  of  this  trial,  and  any 
diminished  capacity  to  earn  money  in  the 
future,  if  any,  by  reason  of  the  negligence 
of  the  defendant,  tf  any;  and  you  will  de- 
termine what  amount  of  money,  if  paid  in 
cash  now,  will  fairly  and  reasonably  com- 
pensate said  plaintiff  for  said  injury,  if  any, 
and  make  the  same  the  amount  of  your  ver- 
dict." Shaw  testified  on  the  trial  that  his 
amputated  limb  was  still  giving  him  trouble ; 
that  the  end  of  it  would  swell  and  pain  him, 
and  was  the  seat  of  many  unpleasant  sensa- 
tions. 

[6,1]  Appellant  contends  that  the  portion 
of  the  charge  quoted  which  authorized  a 
recovery  for  any  physical  and  mental  pain 
that  Shaw  might  suffer  in  the  future  was 
unwarranted  because  of  the  absence  of  any 
appropriate  pleading.  The  petition  contain- 
ed the  following  averments  as  to  the  damages 
sustained:  "That  he  remained  In  bed  for 
more  than  three  months  and  suffered  untold 
agony  and  pain;  that  his  limb  refused  to 
heal,  so  violent  had  been  the  blow,  and  it 
became  necessary  to  amputate  it,  and  the  leg 
was  taken  off  between  the  knee  and  the 
ankle.  Plaintlil  shows  that  be  was  confined 
to  his  bed  and  room  for  more  than  four 
months;  that  he  nursed  a  broken  limb  that 
would  not  heal  for  more  than  90  days;  that 


be  suffered  great  and  excruciating  pain  with 
said  limb,  and  in  having  the  same  amputat- 
ed; that  he  has  become  a  cripple  for  life, 
and  the  great  and  excessive  pain  has  preyed 
upon  his  physicial  system  to  a  very  great  de- 
gree. He  shows  that  it  was  necessary  for 
him  to  employ  a  physician  and  to  buy  medi- 
cines and  to  secure  a  nurte  at  a  great  ex- 
pense to  himself  in  the  sum  of  |200.  He 
shows  that  he  has  lost  five  months'  time  of 
the  reasonable  value  of  $00  per  month.  He 
shows  that  his  capacity  to  earn  money  in 
the  future  has  been  gn^eatly  depreciated,  and 
that  he  is  now,  or  was  at  the  time  of  the 
injury,  a  man  of  only  42  years  of  age  and  in 
robust  health;  that  he  will  have  to  go 
through  life  on  one  leg  and  as  a  cripple,  and 
his  earning  capacity  will  be  greatly  depredat- 
ed and  the  length  of  his  life  shortened; 
that  he  has  soffered  with  said  limb,  during 
his  long-continued  Illness,  great  physical  and 
mental  pain  and  anguish;  that  he  has  lain 
awake  at  nights  for  many,  many  weeks,  un- 
able to  sleep  because  of  the  great  and  ex- 
cruciating pain,  to  his  great  damage  in  the 
sum  of  $20,000,  and  in  a  total  sum  of  $20,- 
500."  It  Is  conceded  that  those  quoted  are 
the  only  averments  which  can  be  referred  to 
as  supporting  the  right  to  recover  damages 
tor  future  pain  and  suffering. 

In  T.  &  P.  Ry.  Co.  v.  Curry,  04  Tex.  86,  a 
similar  question  was  involved,  and,  in  dispos- 
ing of  it.  Justice  Stayton  used  this  language: 
"The  role  regulating  pleading  in  this  class 
of  cases  is  thus  stated:  "The  general  allega- 
tion of  damages  will  suffice  to  let  in  proof 
and  to  warrant  recovery  of  all  such  damages 
as  naturally  and  necessarily  result  from  the 
wrongful  act  complained  of;  the  law  implies 
such  damages  (that  is,  damages  of  that  sort), 
and  proof  only  Is  necessary  to  show  the  ex- 
tent and  amount  But  where  damages  actu- 
ally sustained  do  not  necessarily  result  from 
the  act  complained  of,  and  consequently  are 
not  Implied  by  law,  the  plaintiff  must  state 
In  his  declaration  the  particular  damage 
which  he  has  sustained,  for  notice  thereof 
to  the  defendant ;  otherwise  the  plalntlfl  will 
not  be  permitted  to  give  evidence  of  it  on  the 
trial.'  3  Sutherland  on  Damages,  426. 
*  *  *  This  is  a  Just  rule  of  pleading,  for 
it  requires  the  person  seeking  relief,  by  his 
pleadings,  to  inform  the  adverse  pari^  of  the 
facts  upon  which  he  intends  to  rely  for  a 
recovery,  thereby  avoiding  surprise.  The 
rule,  however,  is  satisfied  when,  from  the 
facts  stated,  the  law  Infers  other  fact  or 
facts,  for,  whatsoever  the  law  infers  from  a 
given  state  of  facts,  the  adverse  party  is 
presumed  to  luiow,  and  must  take  notice  of, 
whether  It  is  specially  pleaded  or  not  The 
law  infers,  when  such  injuries  to  the  person 
are  shown  to  have  existed  as  are  alleged  and 
proved  in  this  case,  that  physical  pain  result- 
ed therefrom,  for  by  common  observation  we 
know  that,  in  the  ordinary  operation  of  nat- 
ural laws,  pain  is  a  necessary  result  of  sudi 
Injuries,  unless  the  condition  of  the  injured 
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person  be  abnormal,  wMch  will  not  be  pie- 
snmed.  This  Is  eqnally  true  as  to  mental 
eaJtering,  for  it  is  contrary  to  common  ex- 
perience and  the  laws  of  man's  existence  and 
nature  tbat  any  sane,  healthy,  and  robnst 
person  by  physical  injuries  may  be  made  a 
cripple  for  Ufe,  in  a  matter  affecting  his 
health,  comfort,  or  capacity,  without  mental 
pain  resulting  from  the  changed  condition." 
This  language  is  applicable  to  the  facts  in- 
volved in  this  case.  Shaw's  leg  had  been 
broken  by  a  violent  blow,  and  was  subse- 
quently amputated.  It  was  unnecessary  for 
him  to  allege  that  he  suffered  physical  and 
mental  pain  as  a  result  of  those  injuries,  for, 
as  stated  above,  that  would  be  inferred  as  the 
natural  consequence  of  the  physical  condi- 
tions described.  But  the  question  here  is: 
Did  those  averments  justify  the  Inference 
tliat  mental  and  physical  pain  would  be  felt 
In  the  future;  that  is,  after  the  date  of  the 
trial?  We  think  so.  The  normal  Inference 
would  be  that  pain  would  be  felt  to  a  greater 
or  less  extent  till  the  wound  healed ;  and  it  is 
a  matter  of  common  experience  that,  in  cases 
where  limbs  are  amputated,  peculiar  nervous 
sensations  continue  indeflnitely.  It  was  not 
alleged  that  the  wounds  had  healed  at  the 
time  of  the  trial,  and  there  was  no  sufficient 
basis  for  a  presumption  that  the  pains  had 
entirely  ceased.  The  assignment  Is  overruled. 
[7,  •]  Appellant  requested  the  following 
charge:  "You  are  charged  that  the  fact  that 
the  plaintiff  received  an  injury  does  not  en- 
title him  to  recover,  but,  before  he  can  re- 
cover, the  burden  is  upon  him  to  prove,  by  a 
preponderance  of  the  evidence,  that  the  en- 
gineer of  the  loader  was  guilty  of  negligence 
that  resulted  in  the  injury;  and  yon  are  fur- 
ther instructed  that  an  act  cannot  be  negli- 
gent unless  a  person  of  ordinary  care,  situ- 
ated as  the  engineer  was,  would  have  reason- 
ably foreseen  that  the  act  might  result  in  in- 
jury to  some  one.  Therefore,  if  you  find  from 
tbe  «vidence  that  the  plaintiff  did  give  the 
engineer  a  signal  to  8t(9  the  loader  engine, 
and  that  tbe  engineer  did  stop  tbe  said  en- 
gine, and  started  it  again  without  a  signal, 
but  you  further  find  that  a  person  of  ordi- 
nary care,  situated  as  the  engineer  was,  would 
not  have  reasonably  foreseen  that  the  engine 
being  thus  started  might  result  in  injury 
to  some  one,  he  would  not  be  guilty  of  negli- 
gence, and  if  you  so  find  you  will  return  a 
verdict  for  the  defendant"  It  is  true  that  in 
order  to  create  actionable  negligence  the  cir- 
comstances  must  be  such  that  the  actor 
should  have  anticipated  that  an  injury  of 
some  diaracter  would  probably  result  from 
the  negligent  conduct  T.  &  P.  By.  Co.  v. 
Bigbam,  90  Tex.  228,  38  S.  W.  162.  The 
question  of  whether  or  not  the  consequences 
should  have  been  anticipated  should  be  sub- 
mitted to  the  Jury  only  when  the  evidence  is 
such  that  a  jury  might  properly  find  in  favor 
of  the  party  sought  to  be  held  liable  for  the 
Injury.    We  are  of  the  opinion  that  no  audi 


state  of  facts  existed  in  this  instance.  Con- 
sidering the  situation  of  the  parties,  the 
length  and  weight  of  the  steel  rail  being 
handled,  and  the  force  employed  to  hoist  it, 
there  is  no  room  for  the  assumption  on  the 
part  of  Gill  that  no  injury  would  probably 
result  to  one  coming  within  Its  reach.  Ac- 
cording to  Oill's  own  testimony,  he  knew  that 
the  rail  was  fastened  in  some  way,  and  his 
object  in  continuing  the  application  of  steam 
was  to  force  it  loose.  He  does  not  Intimate 
that  he  did  not  think  Shaw  was  In  danger  if 
within  reach  of  the  rail.  Gill  testified  as 
follows:  "I  always  gave  them  time  to  get 
out  of  danger.  That  morning  Shaw  would 
venture  in,  and  I  asked  him  to  please  stand 
out  of  the  way  as  he  might  get  hurt"  This 
indicates  that  Gill  had  in  mind  at  the  time 
an  existing  apprehension  that  some  of  them 
might  get  hurt  if  they  came  within  reach  of 
the  rail..  It  appeared  to  be  a  custom  for  the 
parties  who  fastened  the  cable  to  the  raU  to 
then  step  back  out  of  tbe  way.  The  request- 
ed charge  Is  also  subject  to  the  objection  that 
It  repeats  to  tbe  jury  the  statement  that  the 
burden  of  proof  is  on  the  plaldtlff  and  con- 
tains other  matter  in  its  preamble  which  was 
calculated  to  mislead  the  jury  to  the  preju- 
dice of  the  appellee. 

All  of  the  remaining  assignments  of  error 
have  been  considered.  We  deem  it  unneces- 
sary to  discuss  them  in  detalL 

The  Judgment  of  the  district  court  is  af- 
firmed. 


FIRST  NAT.  BANK  OF  BUDLAND  v.  POW- 
BLt-. 

(Court  of  Civil  Appeals  of  Texas.    EI  Paso. 

March  12,  1914.    Rehearing  Denied 

April  9,  1914.) 

1.  Biixs  AND  Notes  ({  516*)— IhscHABOB  or 
Indobseb— Rkleasx  of  Seoubity— Consent 
OF  Indokseb— Sufficiency  of  Evidence. 

In  an  action  against  defendant  as  indorser 
of  a  note  secured  by  a  chattel  mortgage,  exe- 
cuted to  him  for  cattle  sold,  evidence  held  to 
show  that  defendant  consented  to  a  sale  of  the 
cattle  by  the  one  purchasing  them  from  him,  so 
that  the  consent  of  the  Indorsee  to  the  sale  did 
not  discharge  the  indorser  from  liia  liabili^  as 
such. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig,  H  1800-1806;  Dec.  Dig.  { 
516.*] 

2.  Bnxs  AND  Notes  ({  301*)— Disohaboe  or 
Indobseb— Release  of  Sxoubitt— Sai.e  or 
Pbofebtt. 

If  the  paiyee  and  indorser  of  a  note,  re- 
ceived for  cattle  sold  and  secured  by  a  mort- 
gage on  the  cattle,  consented  to  their  sale  by 
the  mortgagor,  he  could  not  escape  liability  on 
the  note  as  an  indorser  because  such  sale  was 
also  consented  to  by  bis  indorsee;  bis  consent 
waiving  Ills  right  to  insist  that  the  indorsee 
should  maintain  the  security  unimpaired. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  706-721;  Dec.  Dig.  S 
301.*) 

3.  Bills  and  Notes  (|  301*)— Riohts  of  In- 

DOBSEB. 

It  would  be  immaterial  upon  the  rights  of 
the  Indorser  of  a  note  received  for  cattle  and 
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secured  by  a  mortgage  on  the  cattle,  that  the 
proceeds  of  a  sale  of  the  cattle,  which  were 
sold  with  the  consent  of  the  indorser  and  in- 
dorsee, were  reinvested  before  they  finally  came 
into  the  possession  of  the  indorsee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  St  706-721;  Dec  Dig.  S 
301.*] 

4.  Bills  and  Notbs  (t  801»>— Dutibs  or  In- 
dorsee. 

If  any  of  the  proceeds  of  mortgaged  prop- 
erty came  into  the  hands  of  the  indorsee  of  the 
secured  note,  it  was  its  duty  to  apply  them  to 
the  payment  of  the  note  if  it  knew  that  the 
money  was  the  proceeds  of  such  property  or 
was  chargeable  with  such  knowledge. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  70ft-721;  Dec  Dig.  i 
801.*] 

6.  Bnxs  AND  Notes  (§  30I*)— Sale  ov  Pbop- 

BBTT— Bights  of  Mortoaoee. 

If  a  diattel  mortgagee  consented  to  a 
sale  of  the  mortgaged  property,  he  was  entitled 
to  credit,  when  sued  on  the  secured  note  by 
his  indorsee,  only  for  the  proceeds  of  the  prop- 
erty to  the  sale  of  which  he  consented. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §|  70eh-721;  Dec  Dig.  i 
301.*] 

Appeal  f rdm  District  Court,  Ector  County ; 
Dan  M.  Jackson,  Judge. 

Action  by  the  First  National  Bank  of  Mid- 
land against  L.  P.  Powell.  From  a  Jiftgment 
for  defendant,  plaintiff  appeals.  Beversed 
and  rendered. 

B.  M.  Whltaker,  of  El  Paso,  J.  M.  Caldwell, 
of  Midland,  and  A.  8.  Hawkins,  of  Pbaenlz, 
Ariz.,  for  appellant  Qoree  &  Turner,  of  Ft 
Worth,  F.  A.  Judklns,  of  Odessa,  and  Theo- 
dore Mack,  of  Ft  Worth,  for  appellee^ 

HIGOINS,  J.  This  Is  the  second  appeal  in 
this  case;  former  (q;>lnion  appearing  In  149 
S.  W.  1096.  It  is  a  suit  by  appellant  against 
appellee  as  an  indorser  upon  a  promissory 
note  in  sum  of  $5,793,  dated  May  11,  1909, 
due  four  months  after  date,  executed  by  A. 
A.  Frlelds,  payable  to  order  of  appellee,  bear- 
ing Interest  from  date  at  rate  of  10  per  cent 
per  annum,  i>ayment  of  which  was  secured  by 
chattel  mortgage  upon  200  bead  of  steers. 
Frlelds  was  not  made  party  defendant;  his 
Insolvency  and  residence  beyond  the  Umlts 
of  the  state  being  alleged  as  excuse  for  not 
suing  him. 

Powell  was  the  o.wner  of  said  200  bead  of 
steers  situate  In  Midland  county,  Tex.,  which 
be  desired  to  sell  and  which  Frlelds  desired 
to  purchase.  Not  having  the  money  to  pay 
for  same,  Frlelds  conferred  with  the  appel- 
lant bank,  and  it  .was  agreed  between  all 
parties  that  Frlelds  should  give  his  note  to 
Powell  to  cover  the  purchase  price,  secured 
by  chattel  mortgage  upon  the  cattle,  and  the 
bank  was  to  cash  the  note  for  Powell,  who 
was  to  transfer  the  note  and  mortgage  to  the 
bank.  The  bank  was  to  prepare  and  did  pre- 
pare all  of  the  necessary  papers,  and  it  was 
understood  by  all  parties  that  the  cattle  were 
to  be  removed  by  Frields  to  Caddo  county, 


Okl.,  and  the  mortgage  so  provided.  The 
mortgage  contained  the  following  provisions: 
"If  default  be  made  in  any  of  the  conditions 
herein  contained,  or  any  part  thereof,  or,  if 
any  secreting  or  removal  from  tbeir  loca- 
tion, any  abuse  or  misuse,  any  sale,  any  sei- 
zure whatever  by  any  proceeds  of  law  of  said 
described  personal  property,  or  of  any  part 
of  it,  be  either  made  or  attempted  by  said 
mortgagor,  or  by  any  t»et8on  or  persons 
claiming  under  him  of  in  behalf  of  either  or 
by  or  in  behalf  of  any  creditor  or  creditors 
of  said  mortgagor,  or,  if  from  any  other  cause 
the  security  shall  become  Inadequate,  or  the 
mortgagee  shall  at  any  time  during  this 
mortgage  become  apprehensive  of  the  ability 
of  the  mortgagor  to  perform  any  of  the  con- 
ditions, covenants  or  agreements  herein  con- 
tained, then  and  in  such  case,  the  said  mort- 
gagee, li.  P.  Powell,  and  successors,  are 
hereby  fully  authorized  and  empowered  to 
take  Immediate  possession  of  the  property 
hereinbefore  described,  and  sell  same  at  pub- 
lic auction,  for  cash,  at  the  door  of  the  Coun- 
ty Court  House,  in  Caddo  County,  Oklahoma, 
by  giving  the  notice  of  the  time  and  place 
of  sale,  as  is  now  required  by  the  statutes 
of  the  State  of  Oklahoma,  in  sales  of  personal 
property  under  execution.  •  •  •  ••  After 
their  removal  to  Oklahoma  the  cattle  were 
shipped  to  market  by  Frields  and  sold  and 
the  proceeds  appropriated  by  him.  The  note 
was  transferred  to  the  bank  by  ordinary 
bleink  indorsement,  and  the  amount  thereof 
paid  by  the  bank  to  Powell. 

The  answer  of  defendant  is  very  volumi- 
nous, and  it  is  not  necessary  to  detail  the  va- 
rious matters  and  defenses  set  up. 

The  cause  was  tried  before  a  Jury  and  sub- 
mitted upon  special  Issues.  The  issues  sub- 
mitted and  answers  thereto  read: 

"1.  Did  A.  A.  Frields  make,  execute,  and 
deliver  the  note  sued  on  and  the  mortgage, 
securing  the  same?    A.  Xes. 

"2.  Did  L.  P.  Powell  Indorse  said  note  t» 
the  First  National  Bank  of  Midland?  A. 
Yes. 

"3.  Did  A.  A.  Frields  dispose  of  and  sell 
the  cattle  mentioned  in  the  mortgage,  if  any, 
after  he  bad  transferred  same  from  Midland, 
Tex.,  to  Oklahoma,  If  he  did?.  A.  Yes. 

"4.  Did  plaintiff  herein,  acting  through  its 
officers.  Judge  E.  B.  Bryan  and  W.  H.  Cow- 
den,  or  either  of  them,  consent  to  the  sale,  if 
any,  by  Frields  of  the  cattle  mentioned  in  the 
mortgage?    A.  Yes. 

"6.  Did  the  defendant,  L.  P.  PoweU,  con- 
sent to  the  sale,  if  any,  by  Frlelds,  of  the 
cattie  mentioned  in  the  mortgage?    A.  No. 

"6.  If  you  have  answered  question  3  in  the 
affirmative,  please  state  what  was  the  reason- 
able market  value  of  the  mortgage  security, 
if  any,  meaning  the  Powell-Frields  catUe?  A. 
$5,800. 

"7.  If  you  have  answered  questions  Nos. 
3  and  4  in  the  affirmative,  then  answer:  Did 
any  of  the  proceeds  of  the  PoweU  cattie  ever 
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come  into  the  irasseeslon  of  fbe  plaintiff,  at 
any  time?    A.  Yes. 

"8.  If  you  have  answered  question  No.  7  In 
the  afiBrmatlve,  then  answer  this:  Were  the 
proceeds  received  under  such  drcmnstances 
that,  the  plaintiff  knew  or  should  hare  known 
that  same  was  or  were  the  proceeds  of  said 
mortgaged  property?    A.  Tea. 

"9.  If  you  have  answered  question  No.  8  in 
the  affirmative,  please  say  what  part  or  por- 
tion, if  any,  of  the  proceeds  of  the  mortgage 
security,  that  is  the  Powell  cattle,  came  into 
the  possession  of  the  bank  after  Mr.  Bryan 
and  Mr.  Cowden  or  either  of  them,  knew,  or 
the  circumstances  surrounding  the  transac- 
tions were  such  that  they  should  have  known, 
that  said  funds  or  any  of  them  coming  into 
th^r  possession,  were  the  proceeds  of  the 
mortgage  secnrity?    A.  $6,475.66. 

"10.  If  you  have  answered  the  above  ques- 
tion. No.  0,  that  any  portion  or  part  of  the 
proceeds  came  into  the  possession  of  the 
bank,  then  please  state  what  the  amounts 
were  and  the  dates  of  saine,  give  amount  or 
amounts  and  date  of  same.    A.  $6,475.66." 

The  first  assignment  complains  of  the 
refusal  of  a  peremptory  in'structlon  in  favor 
of  appellant,  and  In  support  thereof  it  is  first 
urg^  that  the  peremptory  instruction  should 
have  been  given  because  the  evidence  dis- 
closed that,  at  the  time  of  the  consummation 
of  the  transaction  out  of  which  this  litigation 
arose,  PoweU  agreed  that  Frlelds  might  sell 
the  cattle,  which  consent  precluded  him  from 
claiming  a  release  from  liability  upon  his  in- 
dorsement contract,  by  reason  of  any  consent 
which  the  bank  might  likewise  have  given 
to  such  sale.  In  other  words,  the  consent 
of  the  bank  to  the  sale  of  the  cattle  by 
Frlelds  did  not  release  Powell  as  an  Indorser 
upon  the  note,  because  he  likewise  had  con- 
sented, and  was  a  party  to  the  arrangement. 

[1]  In  connection  with  this  contention,  we 
will  consider  the  fourth  assignment  to  the 
effect  that  the  finding  of  the  Jury  In  response 
to  the  fifth  issue,  that  Powell  did  not  con- 
sent to  the  sale  of  the  cattle,  is  contrary  to 
the  undisputed  evidence. 

Powell  testified: 

"I  first  went  around  to  the  bank  to  see  Mr. 
CSowden.  I  went  there  for  the  purpose  of 
making  this  deal;  went  to  see  as  to  Frlelds' 
responsibility,  and  to  see  if  they  would 
cash  the  note.  I  asked  Mr.  Cowden  to  take 
the  note  without  my  indorsement  He  refus- 
ed to  do  that  I  Indorsed  the  note,  simply 
patting  my  name  on  the  back  of  the  note,  'L. 
P.  Powell.'  I  said  that  when  this  mortgage 
was  drawn  up  it  was  contemplated  that  I 
should  be  away,  and  it  was .  understood 
that  Judge  Bryan  would  fix  the  mortgage  for 
me.  I  suppose  that  he  did  that  I  have  no 
complaint  to  make  at  that  I  do  not  know 
anjrthlng  about  the  mortgage.  I  never  paid 
blm  anything  for  drawing  this  mortgage. 
The  note  was  drawn  up  and  left  at  the  bank, 
and  the  cattle  were  turned  over,  and  X  went  In 
and  signed  the  note  the  first  time  I  was  In 


Midland,  afterwards.  I  did  not  get  the  mon- 
ey until  I  put  my  name  on  the  back  of  the 
note.  As  to  whether  or  not  it  is  a  fact  that 
I  knew  in  August  before  the  note  became  due 
that  Frlelds  was  shipping  out  a  number  of 
these  cattle — Mr.  Cowden  told  me  he  was 
shipping  out  some  cattle.  I  knew  it  from 
him.  I  did  not  make  any  objection.  It  was 
none  of  my  business.  I  did  not  agree  with 
Frlelds  at  all  that  the  cattle  were  to  be  tak- 
en to  Oklahoma.  I  heard  him  tell  Cowden 
they  were  going  to  be  taken  to  Oklahoma. 
At  the  time  I  made  the  trade  I  knew  that 
the  cattle  were  to  be  taken  to  Oklahoma.  I 
made  no  objection  to  the  arrangements  to 
that  effect  I  knew  Frlelds  was  going  to  take 
the  cattle  out  of  the  state;  understood  so. 
I  knew  he  was  buying  them  for  that  purpose. 
I  did  not  know  that  they  had  gone  out  of  the 
state  before  I  got  the  money  on  the  note.  I 
did  not  know  what  had  become  of  them.  I 
supposed  they  had  gone  out  of  the  state.  I 
didn't  see  them  go  out  of  the  state.  I  un- 
derstood* so,  but  I  did  not  know  It  I  had 
the  cattle  turned  over  to  Frlelds  by  Jordan,, 
for  me.  I  do  not  know  whether  or  not  he 
was  my  agent.  I  was  buying  them  from  him. 
I  authorized  him,  and  the  bank,  together,  to 
turn  them  over  to  him.  I  do  not  know 
whether  or  not  I  asked  Judge  Bryan  to  draw 
up  this  note  and  mortgage.  We  bad  a  conver- 
sation to  that  effect  I  do  not  know  whether 
I  asked  him,  or  he  volunteered  to  do  it;  he 
represented  the  bank.  I  do  not  know  wheth- 
er I  asked  him,  or  Just  how  It  was.  I  could 
not  say. 

"I  never  told  Frlelds  that  he  could  ship 
the  cattle  to  Oklahoma.  I  do  not  know 
whether  either  yes  or  no  will  apply  to  the 
question,  but  I  will  say  no  to  the  question, 
'Were  they  shipped  out  of  the  state  with 
your  consent  or  without  your  consent?'  I  do 
not  know  whether  or  not  I  answered  yes  to 
that  question  last  term  of  court  I  did  not 
tell  him  be  could  ship  them  out  of  the  state, 
because  he  didn't  ask  me.  I  might  have  sat 
there  and  not  said  anything.  I  did  not  say 
whether  he  could  ship  them  out  I  do  not 
mean  that  I  told  him  that  he  could  ship  them 
out.  I  might  have  consented  by  not  saying 
anything,  if  you  call  that  consent  I  knew 
the  cattle  were  Intended  to  be  shipped  out  of 
the  state.  I  understood  that  they  were  to  be 
sold  when  they  got  fat  Frlelds  told  Cowden 
that  he  expected  to  sell  them  on  the  market 
in  order  to  get  money  to  pay  the  note;  told 
him  that  in  my  presence.  He  told  Cowden, 
in  my  presence,  that  he  probably  would  begin 
shipping  out  the  cattle  In  60  days.  I  under- 
stood that  when  the  cattle  were  sold  to 
Frlelds,  they  would  be  shipped  to  Oklahoma. 
I  understood  he  told  him  that  they  were  to 
be  shipped  out  and  fattened  to  go  on  the  mar- 
ket. At  to  whether  I  made  an  objection  when 
I  understood  that  Frlelds  was  shipping  them 
out  in  60  days — It  was  none  of  my  business. 
I  did  not  at  the  expiration  of  60  days  make 
Inquiry  aa  to  whether  or  not  he  was  shipping 
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them  out.  I  do  not  remember  wbetber  or  not 
Judge  Bryan  was  there,  at  the  time  of  the 
oonyersatlon  as  to  selling  the  cattle  when 
they  got  fat ;  I  do  not  think  so.  Frlelds  told 
him  they  were  goings  to  ship  <mt  the  cattle 
when  they  gathered  In  about  60  days.  That 
conversation  was  between  Frlelds  and  Cow- 
den.  The  remarks  were  not  addressed  to  me ; 
I  did  not  make  any  reply  to  them.  As  to  why 
I  did  not  make  any  reply  or  objection,  it  was 
not  any  of  my  arrangements.  I  never  in 
any  way,  at  any  time,  with  Mr.  Bryan  or  Mr. 
Cowden,  or  with  Mr.  Frlelds,  consented  that 
these  cattle  might  be  8hipx>ed  out  of  Oklaho- 
ma and  sold,  prior  to  the  maturity  of  the 
debt  and  the  mortgage.  I  understood  these 
cattle  were  going  to  Oklahoma.  I  consented 
for  him  to  make  that  arrangement  with 
Cowden.  I  did  not  consent  for  him  to  do  any- 
thing. I  knew  they  were  going  to  Oklahoma. 
I  consented  for  him  to  make  that  arrange- 
ment with  Cowden.  I  knew  they  had  to  go 
to  Oklahoma.  That  did  not  include  the  ship- 
ment of  the  cattle  out  when  they  were  fat, 
which  it  was  understood  was  about  60  days. 
The  statement  that  the  cattle  would  be  ship- 
ped out  in  about  60  days  was  Cowden  and 
Frlelds  talking;  they  made  that  arrange- 
ment in  my  presence.  I  did  not  consent  for 
him  to  do  It  I  did  not  state  that  I  consented 
to  the  terms  and  details  being  arranged  by 
Cowden  and  Frlelds,  in  my  presence;  I  did 
not  have  anything  to  say  in  it  I  heard  the 
arremgements  made.  In  my  presence,  before  I 
got  a  dollar  on  the  note.  I  do  not  know 
whether  or  not  that  was  a  part  of  the  trade 
with  reference  to  these  cattle,  part  of  the  con- 
dition of  which  they  were  bought  I  heard 
him — heard  them  talking  about  that;  I  do 
not  know  whether  that  made  any  difference 
with  Cowden  or  not.  That  was  all  talked 
over  before  a  dollar  was  put  up — before  "l 
turned  over  the  cattle.  I  Bupi>08e  that  was 
part  of  the  understanding  before  the  bank 
put  up  a  dollar,  or  before  I  turned  over  a 
steer.  It  was  without  my  permission  that 
the  understanding  was  had  that  the  cattle 
were  to  go  to  Oklahoma  and  be  shipped  out 
In  about  60  days.  I  suppose  that  was  the 
understanding  with  them.  I  understood  that 
was  the  arrangements,  among  themselves.  I 
understood  that  that  was  the  original  trade 
made  right  there;  that  was  what  they  did. 
I  consented  for  them  to  make  the  arrange- 
ments that  the  cattle  were  to  go  to  Oklaho- 
ma ;  I  didn't  have  a  word  to  say  about  the 
cattle  going  to  Oklahoma.  They  made  the 
arrangements;  not  with  my  knowledge  and 
consent  but  with  my  knowledge.  I  heard 
him  tell  Frields,  heard  him  make  that  ar- 
rangement that  the  cattle  were  to  go  to  Ok- 
lahoma and  be  shipped  out  in  60  days." 

[2]  In  the  light  of  this  testimony  there  can 
be  no  doubt  that  Powell,  when  negotiating 
with  Frields  for  the  sale  of  the  cattle  and 
with  the  bank  to  cash  the  note  which  Frlelds 
proposed  to  give,  was  fully  cognizant  that  It 
was  contemplated  and  understood  by  Frields 


and  the  bank  that  Frields  was  to  ship  the 
cattle  to  market  when  ready,  sell  same,  and 
apply  proceeds  upon  note,  and  was  a  party 
to  such  arrangetuent  While  he  denies  that 
he  consented,  yet  this  denial  is  a  false  con- 
clusion which  he  deducts  from  the  fact  that 
he  did  not  in  express  terms  signify  assent 
His  confessed  silence  and  acquiescence  in  the 
tmderstanding  when  the  negotiatlonB  were 
in  progress  Is  susceptible  of  no  other  possible 
interpretation,  except  that  he  at  least  im- 
pliedly consented,  and  he  cannot  escape  the 
consequences  of  his  conduct  by  afterwards 
denying  what  his  conduct  indubitably  es- 
tablished. The  finding  of  the  Jury  in  re- 
sponse to  the  fifth  issue  that  he  did  not  con- 
sent to  the  sale  Is  contrary  to  the  facta 
shown  and  admitted  by  his  own  testimony, 
and  we  find  that  he  did  so  consent  Author- 
ity upon  the  question  Is  not  necessary.  The 
facts  as  he  himself  relates  them  speak  for 
themselves,  and  if  he  consented  to  the  sale 
he  can  with  ill  grace  seek,  and  will  not  be 
permitted,  to  escape  liability  because  the  sale 
was  likewise  consented  to  by  the  bank.  Such 
consent  upon  his  part  constituted  a  waiver 
of  his  right  to  Insist  that  the  bank  should 
maiutain  unimpaired  the  security  and  not 
consent  to  sale  thereof  by  Frlelda 

[3]  The  fourth  proposition  attacks  the  suf- 
ficiency of  the  evidence  to  support  the  find- 
ing upon  the  seventh  issue;  the  contention 
in  effect  being  that  the  finding  that  the  pro- 
ceeds of  the  Powell  cattle  came  into  tlie 
hands  of  the  bank  is  unwarranted  because 
such  proceeds  were  not  the  direct  proceeds 
of  Powell  cattle,  but  of  other  cattle  that  bad 
been  bought  and  paid  for  with  such  proceeds. 
This  position  is  not  sound.  It  matters  not 
that  the  proceeds  may  have  been  once 
reinvested  before  reaching  the  bank.  They 
were  nevertheless  the  proceeds  of  the  Powell 
cattle  which  came  directly  into  the  hands  of 
the  bank.  The  former  opinion  rendered  in> 
this  case  does  not  conflict  with  this  view. 
Upon  that  appeal  the  fifth  paragraph  of  the 
charge  was  criticised  for  laying  down  the 
doctrine  that  Powell  was  released  tf  pro- 
ceeds of  the  cattle  came  indirectly  into  the 
hands  of  the  bank,  and  it  was  not  intended 
to  hold  that  It  would  not  be  released  if  mon- 
eys came  into  its  hands  which  were  the  in- 
direct proceeds  of  the  cattle  In  the  manner 
indicated.  The  distinction  is  clear  between 
proceeds  that  may  be  indirect  and  proceeds 
that  may  have  indirectly  come  Into  Its  hands. 

The  fifth  proposition,  submitted  in  support 
of  the  first  assignment  reads :  "A  mortgagee 
has  no  lien  on  the  proceeds  arising  from  the 
voluntary  sale  of  the  chattels  by  the  mort- 
gagor, and  hence  any  moneys  coming  Into 
the  hands  of  the  appellant  bank  and  deposit- 
ed to  the  credit  of  the  mortgagor  stood. on 
the  same  footing  as  any  other  deposits,  by 
the  mortgagor,  even  though  such  deposits 
may  have  been  the  proceeds  of  property  pur- 
chased by  the  mortgagor  with  the  orlginU 
proceeds  of  the  mortgaged  property." 
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[4]  This  contention  was  fully  considered 
and  adversely  disposed  of  upon  former  ap- 
peal in  the  following  language:  "If  any  of  tbe 
proceeds  of  the  mortgaged  property  came  into 
tbe  hands  of  tbe  bank,  it  was  its  duty  to  ap- 
propriate and  apply  tbe  same  to  the  pay- 
ment of  tbe  note  sued  uiton  if  it  knew  that 
such  moneys  were  proceeds  of  the  mortgaged 
property,  or  if  the  circumstances  wq^e  such 
as  to  charge  it  with  such  knowledge.  It  is 
bnt  tbe  application  of  the  principle  that, 
wben  mortgaged  property  comes  into  the 
hands  or  under  the  control  of  the  creditor 
and  is  then  lost  by  his  negligence  or  design, 
the  surety  is  released  to  the  extent  of  the 
security  so  lost  Murrell  v.  Scott  [51  Tex. 
520],  and  Grisard  t.  Hlnson  [50  Ark.  235, 
6  S.  W.  907];  1  Brandt  on  S.  &  G.  (3d 
Ed.)  (  498.  It  appears  that  a  portion  of 
tbe  proceeds  of  the  mortgaged  property  was 
deposited  by  Frields  with  the  bank,  which  he 
was  afterwards  permitted  to  check  out,  and 
to  permit  him  to  do  so,  with  knowledge  of 
the  fact  that  such  moneys  were  the  proceeds 
of  tbe  mortgaged  cattle,  would  be  in  violation 
of  tbe  rule  Just  quoted  and  would  release 
Powell  to  that  extent;  and  the  same  irule 
would  apply  although  the  bank  had  no  ac- 
tnal  knowledge  of  the  character  of  the  mon- 
eys, if  the  surrounding  facts  and  circum- 
stances were  sufficient  to  charge  them  with 
notice  of  the  character  of  such  money,  or  put 
them  on  Inquiry  in  regard  thereto."  Bank 
▼.  PoweU,  149  S.  W.  1096. 

The  contention  is  next  made  under  the 
sixth,  seventh,  and  eighth  propositions,  sup- 
porting the  first  assignment,  that  the  evi- 
dence was  Insufficient  to  charge  tbe  bank 
with  notice  of  the  fact  that  tbe  money  depos- 
ited by  Frields  was  the  proceeds  of  tbe  cat- 
tle purchased  with  tbe  original  proceeds  of 
the  Powell  cattle.  The  evidence  upon  the 
issue  is  circumstantial  and  quite  lengthy.  It 
has  been  carefully  considered  and  the  con- 
clusion reached  that  all  of  tbe  surrounding 
facts  and  clrcnmstances  connected  with  this 
transaction  from  its  inception  were  suffi- 
cient to  support  the  eighth  finding  that  cer- 
tain deposits  were  made  by  Frields  under 
such  circumstances  that  the  bank  should 
hare  known  that  same  were  proceeds  of  the 
Powell  cattle. 

Brror  is  next  assigned  to  tbe  refusal  of 
the  court  to  render  Judgment  for  the  face  of 
the  note  with  interest  and  attorney's  fees  as 
therein  provided,  less  the  sum  of  $3,747.23, 
because  the  xmdisputed  evidence  discloses 
that  was  all  of  tbe  proceeds  of  tbe  Powell 
cattle  which  came  into  bands  of  the  bank. 
"Die  uncontroverted  evidence  discloses  that 
52  head  were  shipped  on  June  12th  and  sold 
for  for  $1,455;  40  head  on  July  26th  and 
mid  for  $1,042.09;  28  head  on  August  1st 
and  sold  for  $606.65;  81  head  were  shipped 
August  7th  and  sold  for  $652.59.  There  was 
another  shipment  of  September  19tb,  which 
contained  43  head  of  the  Powell  cattle ;  but 
there  la  no  evidence  of  tbe  amount  for  which 


they  sold,  and,  furthermore,  tbe  proceeds  of 
this  last  shipment  did  not  come  into  tbe 
bands  of  the  bank,  as  September  13th  was  the 
date  of  the  last  deposit  made  by  Frields. 
The  foregoing  shipments  account  for  all  of 
the  PoweU  cattle,  except  four  that  died  and 
two  that  strayed  and  were  lost  This  as- 
signment must  therefore  be  sustained,  and 
since  this  was  tbe  fourth  trial,  and  the  evi- 
dence has  been  fully  developed,  tbe  cause  will 
be  reversed  and  Judgment  here  rendered  in 
favor  of  the  bank  for  the  face  of  tbe  note 
sued  ui>on  with  interest  and  attorney's  fees, 
less  the  sums  aforesaid,  as  in  case  of  partial 
payments,  viz.,  $1,455  paid  on  June  12,  1909 ; 
$1,042.09  paid  on  July  26,  1909 ;  $606.65  paid 
on  August  1,  1909;  and  $662.59  paid  on  Au- 
gust 7,  1909; 

Appellee  replies  to  this  asslgmnent:  First: 
"There  being  abundant  evidence  to  sustain 
the  findings  by  tbe  Jury  that  the  bank 
through  its  officers  consented  to  tbe  sale  of 
the  mortgaged  property,  and  that  Powell  did 
not  consent  to  tbe  same,  and  the  reasonable 
market  value  of  tbe  mortgaged  security  was 
$5,800,  such  finding  by  tbe  Jury  entitled  the 
defendant  below  to  a  release  as  surety  to  tbe 
extent  of  the  value  of  the  property  so  dis- 
posed of;  such  act  being  an  affirmative  act 
upon  the  part  of  the  bank."  And  second: 
"The  amount  realized  from  tbe  sale  of  the 
mortgaged  property  is  not  a  test  of  the  re- 
lief to  which  the  defendant  is  entitled.  The 
measure  of  defendant's  damages  which  may 
be  used  to  offset  or  recoup  tbe  amount  of 
plaintiff's  recovery  is  the  reasonable  market 
value  of  the  mortgaged  property  at  the  time 
of  the  sale  of  the  mortgaged  property  under 
the  affirmative  act  of  tbe  bank." 

[B]  These  contentions  are  disposed  of  by 
our  finding  that  Powell  consented  to  the  sale 
of  the  cattle.  Since  he  consented,  he  is  en- 
titled to  credit  only  for  tbe  proceeds  as  was 
held  upon  tbe  former  appeal.  Furthermore, 
the  finding  of  tbe  Jury  that  tbe  cattle  were 
of  the  reasonable  market  value  of  $6,800  is 
supported  only  by  the  testimony  of  PoweU 
that  the  200  head  were  worth  $29  per  bead  at 
Midland  at  the  time  tbe  note  was  executed. 
This  does  not  show  their  market  value  at 
a  different  time  and  place,  and  the  undisput-' 
ed  evidence  discloses  that  they  were  sold  on 
tbe  Kansas  City  market  at  the  highest  mar- 
ket prices.  For  both  of  the  reasons  indicated, 
the  counter  propositions  of  tbe  appellee  are 
untenable. 

By  the  sixth  assignment  it  Is  complained 
that  the  finding  of  the  Jury  upon  the  sixth 
issue  that  the  PoweU  cattle  were  of  the  rea- 
sonable market  ralue  of  $5,800  is  unsupport- 
ed by  the  evidence.  As  Is  Just  indicated 
above,  this  contention  is  weU  taken  and  the 
assignment  Is  sustained. 

Tbe  seventh  assignment  complains  of  the 
insufficiency  of  the  evidence  to  support  the 
finding  upon  the  ninth  issue  that  $6,475.66 
came  into  tbe  hands  of  the  bank  as  the  pro- 
ceeds of  the  Powdl  cattle.    This  likewise  la 
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BQstalned.  Aa  shown  above,  the  amount  of 
the  proceeds  of  the  Powell  cattle  which  could 
possibly  have  reached  the  bank  were  the 
proceeds  of  the  four  shipments  mentioned, 
viz.,  $1,455,  11,042.09,  $606.65,  and  $652.59— 
a  total  of  $3,756.33. 

Assignments  Nos.  11,  12, 13, 14,  and  15,  are 
overruled.  If  any  of  them  present  error,  it 
is  not  reversible  in  Its  nature. 

Under  the  views  expressed  It  becomes  un- 
necessary to  pass  upon  various  other  assign- 
ments appearing  in  the  record. 

The  cause  is  reversed  and  Judgment  here 
rendered  in  favor  of  appellant  for  $2,387.01, 
with  Interest  thereon  from  September  11, 
1909,  at  the  rate  of  10  per  cent,  per  annum, 
and  that  it  recover  all  of  its  costs. 


NEWMAN  y.  LYMAN  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  7,  1914.     Rehearing  Denied 

AprU  4,  1914.) 

1.  Frauds,  SiATtrrK  of  (§  38*)— False  Repkb- 

SENTATIONS — AFPXJCATION   OF  STATUTE. 

Rev.  St.  Mo.  1909,  8  2785,  providing  that 
no  action  shall  be  brought  to  charge  any  per- 
son by  reason  of  any  representations  made  con- 
cerning the  credit,  ability,  or  deilinp  of  any 
other  person,  unless  such  representations  be  in 
writing,  and  subscribed  by  the  parties  charged, 
would  not  apply  to  representations  made  by 
defendant  as  to  the  solvency,  etc.,  of  a  corpora- 
tion whose  stock  he  sold  to  plaintiff,  where 
defendant  owned  the  stock,  and  by  means  of  the 
sale  also  secured  the  release  of  his  own  personal 
liability  on  commercial  paper. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  60;   Dec.  Dig.  {  3a*] 

2.  Cancellation  or  Instbuments  ({  45*)— 
Actions — Bubden  of  Pboof. 

In  an  action  to  have  a  transfer  of  notes 
by  plaintiff  in  consideration  of  corporate  stock 
declared  fraudulent,  and  to  have  the  notes  sur- 
rendered, or,  in  the  alternative,  for  a  personal 
judgment  against  defendant  for  damages  from 
fraudulent  representations  in  inducing  plaintiff 
to  buy  the  stock,  the  general  rule  as  to  the  bur- 
den of  proof  in  fraud  cases  applies. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  if  100,  101;  Dec. 
Dig.  i  45.*] 

3.  Fbaud   ({   22*)  —  Misbbpbesentations  — 
Duty  to  Discoveb. 

One  who  undertakes  to  discover  the  truth 
of  representations  made  to  him  is  charged  with 
knowledge  of  everything  which  a  proper  inves- 
tigation would  disclose,  and  would  not  be  jus- 
tified in  acting  upon  fraudulent  representations 
merely  because  they  were  made  to  him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  f§  19-23 ;   Dec.  Dig.  {  22.*] 

Appeal  from  District  Ck>nrt,  Hemphill 
County;  F.  P.  Greever,  Judge. 

Action  by  A.  M.  Newman  against  H.  Bl. 
Lyman  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

H.  E.  Hoover,  of  Canadian,  for  appellant 
Fisher  &  Palmer,  of  Canadian,  for  appellees. 

HALL,  J.  Appellant,  plaintiff  in  the  court 
below,  filed  this  suit  against  H.  E.  Lyman. 


Charles  L.  Bemer,  W.  I.  Burney,  A.  M.  Jines, 
John  A.  Ross,  Richard  Todd,  Carl  Loui 
Lundqnist,  and  Thomas  F.  Moody,  alleging 
in  substance  that  on  the  8tb  day  of  Febru- 
ary, 1911,  he  was  the  owner  of  certain  ven- 
dor's lien  notes  upon  certain  lands  in  Ochil- 
tree county,  Tex.,  said  notes,  principal,  and 
interest  aggregating  $2,589.40;  that  on  and 
prior  te  said  date  the  defendant  Lyman  was 
secretary  of  the  Manufacturers'  Brokerage 
Company,  a  corporation  existing  under  the 
laws  of  the  state  of  Missouri,  and  that  de- 
fendant Bemer  was  "a  kind  of  real  estate 
shyster"  in  and  around  Topeka,  Kan.,  and 
was  a  friend  and  "stool  pigeon"  of  the  de- 
fendant Lyman;  that  on  and  prior  to  said 
date  defendant  Lyman,  in  Kansas  City,  ap- 
proached the  plaintiff  to  sell  him  certain 
shares  of  stock  In  snld  brokerage  company, 
and  represented  to  plaintiff  that  the  com- 
pany had  a  paid-up  capital  of  $100,000,  and 
was  engaged  in  a  prosperous  business,  and 
making  money,  and  that  the  defendant  Ber- 
ner  was  a  responsible  banker  located  at  To- 
peka, Kan.,  and  largely  interested  in  the  cor- 
porati6n;  that  the  corporatibn  was  not  only 
In  a  flourishing  condition,  and  a  proper  in- 
vestment for  money,  but  was  one  that  would 
make  large  returns  upon  the  amount  invest- 
ed. He  charges  that  Berner  ^nd  Lyman 
were  partners  in  the  transaction;  that,  if 
they  were  not  partners,  they  acted  together; 
that  Lyman,  in  order  to  seU  plaintiff  the 
stock  in  the  Manufacturers'  Brokerage  Cora- . 
pany,  represented  that  the  company  was 
solvent,  and  was  doing  a  good' and  profitable 
business,  and  was  in  possession  of  means  for 
continuing  the  business,  and  to  earn  an  in- 
creased profit  as  the  business  grew  older,  all 
of  which  plaintiff  relied  upon  and  believed, 
and  but  for  which  he  would  not  have  pur- 
chased the  stock;  that  in  consideration  of 
these  statements  he  purchased  certain  stock 
certificates;  that  the  notes  above  mentioned 
were  transferred  direct  from  the  plaintiff  to 
the  defendant  Berner,  although  the  trade 
was  made  with  the  defendant  Lyman.  The 
plaintiff  alleged  that  the  representations 
made  to  him  which  induced  him  to  make 
the  trade  were  false;  that  the  brokerage 
company  was  not  doing  a  prosperous  busi- 
ness, and  in  fact  had  no  business  at  all,  and 
was  at  that  time  insolvent;  that  the  repre- 
sentations were  fraudulently  made  for  the 
purpose  of  cheating  and  defrauding  plaintiff 
out  of  his  notes;  that  the  stock  certificates 
were  alleged  and  represented  to  be  worth 
par,  but  at  the  time  were  and  still  are  abso- 
lutely worthless;  that  at  said  time  the  com- 
pany was  largely  indebted  in  excess  of  de- 
fendant's estate,  and  were  soon  thereafter 
thrown  into  the  hands  of  a  receiver;  that  it 
was  unable  to  pay  even  50  per  cent  of  its 
indebtedness;  that  immediately  upon  learn- 
ing the  real  facts  in  the  case  be  tendered 
said  stock  certificates  to  the  defendants,  and 
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demanded  a  return  of  Us  notes,  which  was 
refused;  that  all  of  the  said  notes  were 
unpaid,  and  still  In  the  hands  of  defendant 
Bemer.  He  prayed  for  judgment  against  the 
defendants  decreeing  the  transfer  of  {the 
notes  fraudulent,  and  that,  If  he  was  not  en- 
titled to  a  surrender  of  the  notes,  he  have 
personal  Judgment  against  the  defendants; 
they  having  personally  answered  In  the  case. 
He  prayed  for  rescission  of  the  trade  on  ac- 
coTint  of  the  fraud;  that  he  be  decreed  to  be 
the  owner  of  the  notes;  that,  upon  failure  to 
return  the  notes,  he  be  awarded  a  Judgment 
for  the  amount  thereof.  By  bis  pleadings  be 
tendered  the  stock  to  the  defendants.  The 
defendants  answered  separately.  Defendant 
Lyman  answered  by  general  and  special  de- 
murrers, which  were  overruled,  a  general 
denial  and  by  way  of  special  answer,  admit- 
ting that  he  was  the  active  secretary  of  the 
brokerage 'company,  and  alleging  that  plain- 
tiff, with  one  Coutant  and  R.  C.  Sowder, 
were  officers  and  directors  of  the  Cash  Buy- 
ers' Association,  a  corporation  organized  un- 
der the  laws  of  Arizona,  entered  Into  a  con- 
tract of  writing  with  the  Manufacturers' 
Brokerage  Company,  whereby  the  Cash  Buy- 
ers' AModation  was  to  be  paid  a  commission 
on  all  sales  made  for  the  brokerage  company, 
and  that  Newman  thereby  became  famlUar 
with  the  transactions  of  the  brokerage  com- 
pany. He  denied  that  he  approached  New- 
man to  sell  him  the  stock,  but  alleged  that 
Newman  approached  him  to  purchase  It 
He  set  up  certain  conversations  had  with 
Coutant,  and  particularly  denied  the  allega- 
tions in  the  original  petition.  He  further  al- 
leged that  he  advised  Newman  and  Coutant 
that  the  brokerage  company  was  In  need  of 
funds,  and  allied  that  Newman  had  agreed 
to  pay  any  funds  to  the  company  in  order  to 
make  the  stock  valuable.  He  further  alleged 
that  Charles  L.  Bemer  was  an  innocent  hold- 
er and  purchaser  of  the  notes  for  a  valuable 
consideration.  It  is  further  alleged  that 
Newman  had  ratified  the  contract  of  sale, 
that  all  the  representations  were  made  In  the 
state  of  Missouri,  and  governed  by  the  laws 
of  tbat  state,  and  specially  pleaded  chapter 
29,  art  2,  {  278B,  of  the  Statutes  of  Missouri 
1909.  Charles  L  Bemer  practically  adopted 
the  answer  set  up  by  defendant  Lyman.  The 
suit  was  dismissed  as  to  the  other  defend- 
ants. The  case  was  tried  before  the  court, 
and  judgment  rendered  that  plaintiff  take 
nothing  by  his  suit  , 

The  court  filed  findings  of  fact  and  con- 
clusions of  law,  finding  In  substance  that  New- 
man, together  with  Coutant  and  Sowder,  on 
the  23d  day  of  December,  1910,  entered  into 
a  written  contract  with  Lyman  for  the  pur- 
chase of  128  shares  of  the  brokerage  company 
for  the  consideration  of  $2,250;  that  he  de- 
posited with  Adrain  F.  Sherman,  as  a  guar- 
anty that  they  would  perform  their  part  of 
the  contract  on  or  before  February  1,  1911, 
certain  aecnilties,  and  that,  upon  the  fitU- 


ure  on  their  part  to  pay  said  $2,250,  the  plain- 
tiff, Newman,  placed  with  the  defendant  Ly- 
man the  vendor's  lien  notes  described  in  the 
petition  which  were  sold  to  defendant  Ber- 
ner;  that  Newman  purchased  the  shares 
of  stock  on  the  8th  day  of  Febraary,  1911, 
and  before  such  purchase  defendant  Lyman 
represented  to  Newman  that  said  stock  had 
a  value,  and  that  the  brokerage  company  was 
a  going  concern,  and  had  some  400  or  500 
customers;  that  the  brokerage  company  was 
solvent  on  the  23d  of  December,  1910,  and 
on  Febmary  8,  1911,  having  on  the  flrst-nam- 
ed  date  assets  to  the  extent  of  $12,675.35,  lia- 
bilities amounting  to  $8,391.99,  and  on  Febru- 
ary 8,  1911,  its  assets  amounted  to  $10,000, 
and  its  liabilities  to  $6,453.35,  but  that  said 
company  thereafter  became  Insolvent,  and 
went  into  the  hands  of  a  receiver  In  May, 
1911.  The  court  further  finds  that  prior  to 
the  purchase  of  the  stock  by  Newman  he 
had  access  to  the  tooks  of  the  brokerage  com- 
pany, and  frequently  examined  them,  making 
Inquiry  as  to  Its  business,  and  was  in  a  posi- 
tion to  know  and  did  know  the  condition  of 
the  affairs  of  the  brokerage  company  at  the 
time  of  the  purchase  of  the  stock ;  that  prior 
to  the  date  of  the  purchase  the  brokerage 
company  had  some  400  or  500  customers  in 
Missouri,  Oklahoma,  and  Kansas,  and  New- 
man was  induced  to  purchase  the  stock  in 
order  to  consolidate  the  brokerage  company 
with  the  Cash  Buyers'  Association,  for  the 
reasons  set  out  In  the  written  agreement 
of  December  23,  1910.  The  court  further 
finds  that  the  contract  of  sale  and  the  repre- 
sentations were  made  in  Missouri,  and  were 
not  in  writing;  that  the  article  of  the  Stat- 
utes of  Missouri  above  referred  to  provides: 
"No  action  shall  be  brought  to  charge  any 
person  upon  or  by  reason  of  any  representa- 
tion or  assurance  made  concerning  the  char- 
acter, conduct  credit,  ability,  trade  or  deal- 
ings of  any  other  person,  unless  such  repre- 
sentation or  assurance  be  made  In  writing, 
and  subscribed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized" — and  that  said  statute 
was  pleaded  as  a  bar  to  plaintiff's  cause  of 
action ;  that  Berner  was  an  innocent  holder 
of  all  the  notes  in  controversy,  having  pur- 
chased the  same  for  a  valuable  consideration 
before  maturity,  and  without  notice  of  the 
alleged  vice  in  their  execution,  delivery,  or 
transfer;  that  the  face  value  of  the  128 
shares  of  stock  was  $12,800,  the  purchase 
price  paid  by  Newman  therefor  was  $2,250; 
and  that  the  representations  as  to  the  stock 
being  valuable  did  not  therefore  mean  the 
par  value.  The  court  concluded,  as  a  matter 
of  law,  that,  the  representations  made  by  Ly- 
man to  Newman  being  substantially  true, 
plaintiff  would  not  be  entitled  to  a  rescission 
of  the  contract,  but  that  Judgment  should 
be  rendered  for  Lyman  against  Newman  on 
that  issue ;  that,  plaintiff  having  been  Induced 
to  purchase  the  stock  In  order  to  consolidate 
the  Manufacturers'  Btcker&ge  Company  with 
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the  Cash  Bayers'  Association,  and  not  by 
reason  of  the  representations  of  the  defend- 
ant Lyman,  he  would  not  be  entitled  to  a 
Judgment  for  rescission  of  the  contract,  or  any 
of  the  relief  prayed  for;  that  Bemer  being  a 
bona  fide  purchaser,  was  entitled  to  a  Judg- 
ment against  plaintiff,  and  that  plaintiff 
would  not  be  entitled  to  any  of  the  relief 
prayed  for  as  against  Berner ;  that  the  repre- 
sentations alleged  to  be  fraudulent,  having 
been  made  in  Missouri,  and  being  oral  repre- 
sentations, were  within  the  statute  of  frauds 
of  the  state  of  Missouri  above  quoted;  and 
that  the  statute  would  be  a  complete  bar  to 
plaintiff's  right  of  recovery  by  reason  of 
such  representations. 

[1]  The  first  error  assigned  by  the  appel- 
lants Is  that  the  court  erred  in  the  fourth 
conclnaton  of  law  outlined  above  with  refers 
ence  to  the  effect  of  the  statute  of  frauds. 
The  case  of  McKee  v.  Rudd,  222  Mo.  344,  121 
&  W.  312,  133  Am.  St  Rep.  529,  is  dted  by 
both  parties  as  to  the  effect  of  the  statute 
upon  the  representations.  The  case  dted  Is 
not  perfectly  clear  in  the  application  of  the 
facts  to  the  law,  but  holds  that  the  statute 
applies  to  representations  of  incorporators 
of  a  corporation  made  to  one  extending  it 
credit,  and  prevents  recovery  sought  by  rea- 
son of  the  represKitations  being  fraudulent 
when  the  representatlona  were  not  In  writ- 
ing. In  our  opinion  the  case  is  not  applicable 
to  the  facts  presented  by  .this  record.  The 
plainest  statement  of  the  law  relating  to  the 
facts  under  consideration  which  we  have 
been  able  to  find  Is  in  Hubbard  v.  Oliver,  173 
Mich.  337,  139  N.  W.  77,  where  the  facts  were 
similar,  and  in  which  the  court  construed  a 
statute  in  the  exact  language  of  the  Mis- 
souri statute  construed  in  the  McKee  Case, 
and  uses  this  language:  "The  defendant  next 
claims  that  the  statute  of  frauds  precludes 
recovery;  the  representations  having  been 
made  as  to  the  credit  of  another,  dtlng  Bush 
V.  Sprague,  51  Mich.  41,  16  N.  W.  222;  Hub- 
bard V.  (Long,  106  Mich.  442,  63  N.  W.  644; 
Getchell  v.  Dusenbury,  145  Mich.  197,  lOS  K 
W.  723.  All  these  cases  are  clearly  distin- 
gulsbable  from  the  case  at  bar.  In  Hubbard 
V.  Long,  supra,  it  Is  said:  'It  appears  that 
the  arrangement  for  the  purchase  was  made 
with  the  defendant;  but  the  money  was  paid 
directly  to  the  bookkeeper  of  the  furniture 
company,  and  the  defendant  never  received 
personally  $1  for  the  purchase  price.  The 
fact  appears  conclusively  that  the  stock 
which  plaintiff  received  was  unissued  stock 
of  the  company,  and  which  the  defendant 
never  possessed.'  In  Oetchell  v.  Dnsenbury, 
supra,  Mr.  Justice  Grant  said :  'The  defendant 
directors  were  not  acting  in  their  own  be- 
half. They  were  not  selling  their  own  stock. 
They  made  no  profit  on  the  transaction. 
*  *  *  Defendant  Bahlke  occupies  a  dif- 
ferent position  in  the  transaction  than  do 
the  other  defendants.  He  was  the  only  one 
who  was  directly  to  profit  by  the  transaction 
by  xecelvlus  a  commission.    *    *    *    I  think 


that,  tmder  the  authorities,  the  statnte  doea 
not  cover  the  representations  made  by 
Bahlke.  See  Erause  v.  Cook,  144  Mich.  366, 
108  N.  W.  81.'  In  the  Instant  case  defendant 
not  only  owned  the  stock  sold,  hut,  as  we 
have  seen,  by  means  of  the  transaction, 
he  secured  release  of  a  personal  liability  up- 
on more  than  $2,000  of  paper.  As  was  said 
In  French  v.  Fitch,  67  Mich.  492,  494,  35  N. 
W.  ^58,  259:  'The  statute  was  never  intend- 
ed to  apply  to  a  case  like  the  present  The 
representations  were  made  as  to  the  value, 
then  and  prospective,  of  the  property  of  the 
defendant,  and  which  be  was  selling  to'  the 
plaintiff.  The  lact  that  the  representations 
were  applied  as  well  to  the  company's  prop- 
erty as  to  the  defendant's  cannot  affect  the 
defendant's  case.'  It  Is  well  settled  that  the 
statute  Is  limited  In  Its  application  to  cases 
in  which  the  representation  is  made  for  the 
purpose  of  obtaining  credit  for  a  third  per- 
son in  20  Cyc.  196,  and  cases  dted  In  note  83. 
Here  the  defendant,  by  means  of  his  alleged 
false  statements,  did  not  undertake  to  secure 
credit  for  the  corporation,  but  did  undertake 
to  sell  to  plaintiff  his  own  property." 

We  think  the  court  erred  in  his  conduslon 
of  law  to  the  effect  that  the  facts  of  this 
case  brought  it  within  the  terms  of  the  stat- 
nte. The  evidence  conclusively  shows  that 
Newman  did  not  buy  stock  from  the  com- 
pany, but  that  the  stock  bad  already  been  Is- 
sued, and  was  owned  and  held  by  Lyman. 

[2]  The  third  assignment  of  error  assails 
the  eighth  finding  of  fact  by  the  court  to  the 
effect  that  Berner  was  a  bona  fide  holder  of 
the  note,  and  based  the  assignment  npon  a 
statement  that  the  undisputed  evidence  show- 
ed that  Bemer  bought  the  notes  direct,  and 
had  the  same  transferred  to  him;  that  he 
relied  npon  the  statements  made  by  Lyman, 
and  was  therefore  chargeable  under  the  law 
with  all  representations  made  by  and  all  of 
the  fraud  committed  by  Lyman  In  i»«curlng 
the  notes.  The  evidence  Is  suffldent  to  show 
that  in  the  sale  of  the  notes  Lyman  was  act- 
ing as  the  agent  of  Newman,  and  the  author- 
ities dted  by  appellant  upon  the  question  of 
burden  of  proof  do  not  apply  to  the  facts  In 
this  case.  This  Is  not  a  contest  between  the 
maker  of  the  note  and  one  claiming  to  be  a 
bona  fide  holder.  It  Is  simply  a  suit  based 
upon  fraud  and  deceit,  and  the  general  rule 
with  reference  to  the  burden  of  proof  In  cas- 
es of  f  rand  applies. 

[S]  There  are  a  number  of  other  assign- 
ments urged  In  the  brief,  which  it  is  not  nec- 
essary for  us  to  consider.  The  court  found 
as  a  fact  that  prior  to  the  purchase  of  the 
stock  by  Newman  he  had  access  to  the  books 
of  the  brokerage  company«  and  frequently 
examined  them,  and  made  Inquiry  as  to  the 
business  of  the  company,  and  was  In  a  po- 
sition to  know  and  did  know  the  condition  of 
the  affairs  of  the  brokerage  company  at  the 
time  of  the  purchase  of  the  stock.  This  find- 
ing Is  not  excepted  to,  and  is  oonclusive,  and 
there  is  suffldent  evidence  In  the  record  to 
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support  It  If  a  part7  undertakes  to  discov- 
er the  trath,  then  he  Is  bound  by  eveiythinK 
which  a  proper  Investigation  would  disclose, 
and  the  fact  that  fraudulent  representations 
have  been  made  would  not  Justify  him  In 
acting  upon  them.  Garrett  v.  Burleson,  25 
Tez.  Supp.  44;  Cresap  v.  Manor,  63  Tex.  485; 
Hawkins  v.  Wells,  17  Tex.  Civ.  App.  360,  43 
S.  W.  816. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  is  affirmed. 


WliliLS    FABGO    &   CO.   BXPRBSS   v. 
MITCHELL. 

(Court  of  CivQ  Appeals  of  Texas.     Amarillo. 
March  21,  1914.) 

1.  COUBTB    (j    62*)— COHSTrrimOHAL    Pbovi- 
BIONS— TKBMS. 

Const,  art.  6,  {  29,  moviding  that  .the  coun- 
ty court  shall  hold  at  least  four  terms  for  both 
dvil  and  cruninal  business  annually  as  may 
be  provided  by  the  Legislature  or  commission- 
en'  court,  and  such  other  terms  as  are  fixed 
by  that  court,  being  of  later  adoption,  supeiEede 
article  6,  f  17,  requiring  the  county  court  to 
hold  a  term  for  criminal  business  once  every 
month. 

[Ed.  Note.— For  other  cases,  see  Courts  Cent 
Dig.  §{  207,  210;   Dec.  Dig.  g  62.*] 

2.  GouBTS  (i  63*)— TBBMa  or  Coxtet— Oountt 

GOUBT. 

Const  art  6,  {  29,  requiring  the  county 
coort  to  bold  at  least  four  terms  annually  for 
both  civil  and  criminal  business,  as  may  be  pro- 
vided by  the  Legislature  or  commissioners' 
court  and  such  other  terms  each  year  as  may 
be  fixed  by  that  court  abolishes  separate  terms 
of  the  county  court  for  criminal  business,  so 
that  the  terms  fixed  for  civil  business  are  also 
terms  for  criminal  business,  and  an  order  of  the 
commissioners'  court  fixing  a  separate  term  for 
criminal  business  only  is  meffective. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  (S  208-217;   Dec  Dig.  t  63.*] 

Appeal  from  Cooke  Gounty  Court;  B.  V. 
Bell,  Judge. 

Action  between  the  Wells  Fargo  ft  Co.  Ex- 
press and  J.  W.  Mitchell.  From  an  adverse 
Judgment  the  express  company  appeals,  and 
appellee  moved  to  dismiss  the  appeal.  Mo- 
tion denied. 

H.  L.  Stoart  of  Oklahoma  City,  Okl.,  and 
Stnait,  Bell  &  Moore  of  Gainesville,  for  ap- 
pellant Robt  El  Gofer,  of  Austin,  for  ap- 
pellee. 

On  Motion  to  Dismiss. 

HAIX,  J.  Appellant  has  appealed  from  a 
Judgment  of  the  county  court  of  Cooke  coim- 
ty,  and  appellee  moves  to  dismiss  the  appeal 
because  this  court  has  not  acquired  Jurisdic- 
tion. The  facts  upon  which  the  motion  wsA 
baaed  are  stated  as  follows: 

On  November  15,  1884,  the  commission- 
ers' court  of  said  county  entered  the  fol- 
lowing order:  "It  is  ordered  by  the  court 
that  from  and  after  the  November  term,  1884, 
of  the  county,  civil,  and  probate  court  the 
county  court  of  Cooke  county,  Tex.,  shall  hold 


but  foor  terms  a  year  for  dvll,  probate^  and 
criminal  business,  and  that  said  terms  shall 
be  begun  and  held  on  the  first  Monday  in. 
January,  April,  July,  and  October  of  each 
year  after  and  succeeding  the  above  date; 
and  it  is  further  ordered  that  each  of  said 
terms  so  begun  and  held  shall  be  for  the  pur- 
pose of  disposing  of  the  civU,  probate  and 
criminal  business  of  said  county  during  each 
of  said  sessions."  On  February  20,  1913, 
this  order  was  entered:  "That  the  terms  of 
the  county  court  for  dvil  and  probate  busi- 
ness l>egin  and  be  held  on  the  first  Mondays 
In  April,  June,  August  October,  December, 
and  February,  and  may  continue  In  session 
until  the  succeeding  term  begins,  if  necessary 
to  dispose  of  the  business  on  the  docket  and 
the  terms  of  said  court  for  criminal  busi- 
ness shall  be  held  on  the  first  Mondays  In 
January,  February,  Mhrch,  April,  May,  June, 
July,  August  September,  October,  November, 
and  December,  of  each  year,  and  may  con- 
tinue in  session  until  the  succeeding  term." 
The  county  court  of  said  county  during 
which  the  Judgment  In  this  case  was  entered 
convened  its  April  term,  1913,  on  Monday, 
the  7th  of  said  month.  The  cause  was  heard, 
and  final  Judgment  rendered  for  appellee 
against  appellant  during  the  term  of  court 
on  April  21,  1913.  Appellant's  motion  for 
new  trial  is  shown  by  the  transcript  to  have 
been  overruled  on  May  10,  1913,  and  notice 
of  appeal  was  given  the  same  day,  and  the 
transcript  shows  the  court's  term  ended  on 
that  date.  The  appeal  bond  was  not  filed 
until  May  30th  following.  The  contention  of 
the  appellee  is  that  the  term  of  the  court  ex- 
pired by  operation  of  law  on  Monday,  May  5, 
1913,  being  the  first  day  of  the  May  term 
of  the  court,  as  fixed  by  the  last  order  above 
set  out  for  criminal  business,  and  that  notice 
of  an  appeal  after  such  expiration  of  the 
term  was  ineffective,  and  that  the  filing  of 
the  appeal  bond  on  May  30th  was  more  than 
20  days  after  the  expiration  of  the  term. 
The  propositions  urged  are  that  a  court 
cannot  hold  two  concurrent  terms;  that 
when  the  county  court  under  the  Constitu- 
tion and  law,  and  under  the  order  of  the  com- 
missioners' court  meets  on  the  first  Mon- 
day in  each  month,  then  the  order  last  above 
quoted  fixing  the  beginning  of  a  term  for 
criminal  business  on  the  first  Monday  in 
May  ipso  facto  and  by  operation  of  law  ends 
the  April  term  on  that  date,  and  that  there- 
fore notice  of  appeal  was  given  after  the 
term  of  court  had  expired,  when  B.  S.  art 
2084,  requires  that  such  notice  shall  be  giv- 
en in  term  time,  and  that  the  appeal  bond, 
not  having  been  filed  In  time,  did  not  give 
this  court  Jurisdiction.  The  determination  of 
this  controversy  depends  upon  the  construc- 
tion to  be  placed  upon  article  5,  §  29,  of  the 
state  Constitution,  which  is  article  1776  of 
the  Revised  Statutes  of  1911,  and  upon  B.  S. 
art.  1777. 
[1]  The  order  last  above  quoted  was  evl- 
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dently  framed  under  artlde  6,  |  IT,  of  tlie 
Constitution,  which  provides  that  the  county 
court  shall  hold  a  term  for  criminal  busi- 
ness once  In  every  month,  as  may  be  provid- 
ed by  law;  but  It  is  held  In  Kllgore  r. 
State,  52  Tex.  Cr.  R.  447, 108  S.  W.  662,  that 
section  29,  art.  5,  of  the  Constitution,  being 
adopted  subsequently,  controls  section  17. 
Section  29,  In  so  far  as  It  Is  pertinent  to  this 
inquiry,  provides:  "The  county  court  shall 
hold  at  least  four  terms  for  both  dvil  and 
criminal  business  annually,  as  may  be  pro- 
vided by  the  Legislature,  or  by  the  commis- 
sioners' court  of  the  county  under  authority 
of  law,  and  such  other  terms  each  year  as 
may  be  fixed  by  the  commissioners'  court," 
It  is  held  in  Hughes  v.  Doyle,  91  Tex.  421,  44 
S.  W.  64,' that  this  section  of  the  Constitu- 
tion is  self-enacting  and  confers  power  up- 
on commissioners'  courts  of  the  several  coun- 
ties to  regulate  the  times  of  holding  the 
terms  of  the  county  courts  in  their  respective 
counties  within  the  limits  therein  prescribed. 

[2]  Under  this  section  of  the  Constitution, 
which  we  construe  to  do  away  with  separate 
terms  of  the  court  for  criminal  business,  the 
order  of  February  20,  1913,  has  the  effect  of 
providing  for  six  terms  of  the  county  court 
for  criminal  as  well  as  for  civil  and  probate 
business.  In  other  words,  said  order,  in  so 
far  as  it  endeavors  to  fix  a  separate  term  for 
criminal  business,  is  ineffective,  and,  by  vir- 
tue of  the  language  of  the  Constitution,  the 
terms  fixed  for  civil  and  probate  business  in 
said  order  are  also  terms  for  criminal  busi- 
ness, and  according  to  the  terms  of  the  order 
it  shall  begin  on  the  first  Mondays  In  April, 
June,  August,  October,  December,  and  Feb- 
ruary, and  may  continue  in  session  until  the 
succeeding  term  begins,  If  necessary  to  dis- 
pose of  the  business,  civil,  probate,  and  crim- 
inal, then  on  the  docket.  Matthews  v.  State, 
57  Tex.  Cr.  R.  328,  122  &  W.  544.  Article 
1777,  R.  S.  1911,  Is  not  clear  as  to  the  num- 
ber of  terms  which  the  commissioners'  court 
may  order  annually,  but  seems  to  provide 
that  the  court  may  order  6  terms,  or.  In  any 
event,  not  more  than  10  terms  per  year. 
The  order  of  February  20th,  supra,  provides 
for  12  terms  of  the  court  for  criminal  busi- 
ness alone.  We  think,  therefore,  that  the 
notice  of  appeal  was  given  in  term  time,  and 
the  appeal  bond  filed  within  20  days  from 
the  adjournment  of  the  court. 

The  motion  to  dismiss  is  therefore  over- 
ruled. 


ADAIR  V.  STALLINGS. 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

March  14,  1914.    Rehearing  Denied 

April  4,  1914.) 

1.  JusTiCKs  or  THE  Peace  (J  44*)— Jubibdic- 
TiOK — Amount  in  Contbovebsy. 

Where  a  justice's  court  had  jurisdiction 
of  a  cause  when  filed  under  tlie  claim  then  pre- 
sented, jurisdiction  was  not  defeated  by  the  ac- 
crual   of    interest    thereon    thereafter,    though 


Judgment  beyond  the  amount  of  the  jarisdictioB 
oonld  not  be  remedied. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the^  Peace,  Cent.  Dig.  {t  157-472;   Dec.  Dig.  f 

2.  JcsTicKS  OF  THx  PEACE  (i  68*)— Pi.EAniiias 
— MisJoiNDEB  OF  Causes  of  Action. 

A  statement  of  a  cause  of  action  in  justice's 
court  for  damages  to  growing  crops  by  cattle, 
which  showed  that  plaintiff  based  his  cause  of 
action  on  defendant's  negligence  and  willful 
disregard  of  plaintiff's  rights,  and  that  the 
fence  and  crate  through  which  tne  cattle  entered 
plaintiff's  field  belonged  to  defendant,  and  was 
under  bis  exclusive  control,  and  that  the  gate 
was  left  down  by  defendant,  that  the  fence  was 
awarded  by  an  arbitration  committee  to  defend- 
ant, and  that  it  was  agreed  between  the  parties 
thajt  defendant  should  keep  the  fence  in  repair 
as  a  partition  fence,  was  not  objectionable  on 
the  ground  that  there  was  a  misjoinder  of  caus- 
es of  action. 

(Bid.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  %  229 ;    Dec.  Dig.  i  68.»1 

3.  Appeal   and  Ebbob  ({  1041*)— AppeaI/— 
Change  in  Cause  of  Action. 

A  change  ia  the  district  court,  on  appeal 
from  a  justice's  court,  of  the  cause  of  action, 
is  harmless  where  no  issue  brought  about  by 
the  change  was  presented  to  the  jury  by  the 
court  or  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {i  4106-4109;  Dec.  Dig.  I 
1041.*] 

4.  Fbauds.  Statute  of  (f  50*)— Pabol  Con- 

TBACT8— PEBFOBMANCE   WlTHIW   A    TEAB. 

I  A  parol  contract,  which  d(je8  not  provide 

i  that  it  is  not  to  be  performed  within  a  year, 
I  and  which  may  be  performed  on  some  contin- 
gency within  a  year,  is  not  within  the  statute  of 
frauds. 

[E3d.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  §{  75-77 ;   Dec.  Dig.  |  50.*] 

6.  Fences  ({  9*)— Pabtition  FBROsa— Aobeb- 

UENTS— TBESPASSINO     ANIKALS— LIABILITY. 

Where  three  persons  divided  a  partition 
fence  between  adjacent  landowners  and  inform- 
I  ed  the  owners  of  their  decision,  and  the  owners 
I  then  agreed  to  the  division  so  made,  the  owners 
I  contracted  for  a  partition  fence,  and  one  owner 
'.  failing  to  maintain  in  repair  the  part  of  the 
'  fence  allotted  to  him,  thereby  permitting  his 
I  cattle  to  trespass  on  the  land  of  the  other  own- 
er, was  liable  for  the  damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Fences,  Cent 
Dig.  i  16;   Dec  Dig.  S  9.*] 

Appeal  from  District  Court,  Hemphill 
County;  F.  P.  Greever,  Judge. 

Action  by  Fred  Stallings  against  J.  R. 
Adair.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

N.  P.  WUUs  and  Frank  Willis,  both  of 
Canadian,  for  appellant  B.  M.  Baker  and  J. 
W.  Sanders,  both  of  Canadian,  for  appellee. 

HUFF,  C.  J.  The  appellee,  Fred  Stallings, 
brought  suit  against  appellant,  J.  R.  Adair, 
for  damages  to  growing  crop  and  depreda- 
tions and  destruction  of  same  by  appellant's 
cattle.  The  suit  was  filed  in  the  Justice  . 
court  and  appealed  to  the  district  court  of 
Hemphill  county,  which,  by  act  of  the  Legis- 
lature had  Jurisdiction  of  appeals  from  the 
Justice  court. 

[1]  The  appellant's  first  assignment  of 
error  is  to  the  effect  that  the  district  court 
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tad  no  Jniladlction  over  the  snbject-matter. 
The  claim  filed  In  tbe  Justice  court  was  for 
$197.60  with  Interest  It  Is  urged  that  at 
the  date  of  trial  the  amount  of  the  damage 
claimed,  including  interest,  was  $217,  and 
therefore  beyond  the  jurisdiction  of  the  Jus- 
tice court.  Appellant  asserts  Interest  was 
not  claimed  In  the  Justice  court  The  record 
does  not  sustain  this  statement.  It  is  not 
contended  that  the  Justice  court  did  not 
have  Jurisdiction  when  the  case  was  first 
filed  in  that  court  The  Justice  court  having 
Jurisdiction  of  the  case  when  filed  under  the 
claim  then  presented,  Jurisdiction  would  not 
be  defeated  by  the  accrual  of  interest  thereon 
thereafter  and  oust  it  of  Jurisdiction.  Ball- 
way  Co.  V.  Underwood,  100  Tex.  284,  99  S.  W. 
92,  123  Am.  St  Rep.  806;  Railway  Co.  v. 
Cnnnlgan,  95  Tex.  439,  67  S.  W.  888.  The 
court  may  not  have  had  Jurisdiction  to  ren- 
der Judgment  beyond  that  amount  but  the 
Judgment  in  this  case  was  for  the  sum  of 
$166;  $16'  as  Interest  was  remitted  by  appel- 
lee after  Judgment  rendered.  The  court  we 
think,  had  Jurisdiction. 

[2]  The  statement  noted  on  the  Justice 
docket  shows  that  appellee  based  bis  cause 
of  action  upon  appellant's  negligence  and 
willful  disregard  of  appellee's  rights,  and 
further  that  the  fence  through  which  the 
cattle  entered  and  the  gate  through  which 
some  of  the  cattle  entered  the  field  belonged 
to  tbe  appellant  and  was  under  his  exclusive 
control  and  management  and  that  the  gate 
through  which  the  cattle  entered  was  left 
down  by  appellant  letting  the  cattle  in  upon 
appellee's  crop  and  destroyed  tbe  same;  that 
the  fence  was  awarded  by  an  arbitration 
committee  to  appellant  and  that  it  was 
agreed  between  appellant  and  appellee  that 
appellant  should  keep  the  said  fence  up  and 
in  repair  as  a  partition  fence  between  appel- 
lant and  api)ellee,  and  that  he  should  place 
it  in  good  repair  by  putting  In  posts  and 
wire  and  should  thereafter  maintain  said 
fence.  Tbe  fence  and  the  contract  to  keep  it 
up,  and  the  allegation  that  appellant  permit- 
ted it  to  get  down,  and  that  he  left  open 
gates  therein,  together  with  the  allegation 
of  bis  negligence  and  willfulness,  are  so 
intermingled  and  connected  with  the  injury 
inflicted  that  we  do  not  think  there  was  sucfh 
a  misjoinder  of  causes  of  action  that  an  ex- 
ception should  be  sustained  on  account  there- 
of. Townes  on  Pleading,  218,  and  authorities 
In  note  1. 

[3]  We  are  unable  to  agree  with  appellant 
that  am)ellee  set  up  a  new  and  different 
cause  of  action  In  tbe  district  court  from 
that  set  up  by  him  In  the  Justice  court  The 
pleadings  in  the  Justice  court  are  oral,  and 
only  a  brief  memorandum  need  be  noted  on 
the  docket  In  the  district  court  tbe  appel- 
lant preserved  the  oral  pleadings  therein  by 
having  the  stenographer  take  and  copy  the 
same  in  that  court  but  it  Is  not  shown  tliat 
the  oral  pleadings  were  different  in  the  Jus- 


tice court  Xrom  the  pleadings  in  the  district 
court  The  bill  shows  substantially  tbe  same 
cause  of  action  in  the  district  court  as  that 
noted  on  the  docket  of  the  Justice  court  am- 
plified but  not  materially  changed.  The  only 
pleading  which  can  be  said  to  be  difCerent  in 
the  district  court  from  that  presented  in  the 
Justice  court  Is  that  part  which  alleges  that 
his  crop  was  surrounded  with  a  fence  soffl- 
dent  to  turn  cattle  of  ordinary  disposition. 
If  this  changed  the  cause  of  action,  it  was 
harmless  in  that  no  such  issue  was  presented 
by  the  trial  court  or  the  evidence  for  the 
consideration  of  the  Jury.  We  see  no  useful' 
purpose  to  be  subserved  in  discussing  the 
various  exceptions  of  the  appellant  to  the 
pleadings.  If  the  facts  stated  on  the  docket 
were  proven,  appellee  was  entitled  to.  recover. 

[4]  By  exceptions  to  the  statement  of  ap- 
pellee to  tbe  evidence  and  to  the  charge  of 
the  court  appellant  Insists  that  the  oral  con- 
tract to  repair  and  keep  in  repair  the  fence 
should  show  tbe  time  for  performance  t* 
avoid  the  statute  of  frauds.  Tbe  contract  as 
pleaded  and  proved  does  not  provide  that  It 
Is  not  to  be  performed  within  a  year.  It 
might  have  been  performed  upon  some  cen- 
tingency  within  a  year,  and  therefore  vrlll 
not  be  defeated  by  the  statute  of  frauds. 
Thomas  v.  Hammond,  47  Tex.  42;  Taylor  v. 
Desere,  81  Tex.  246,  16  S.  W.  1008 ;  Railway 
Co.  V.  Wood,  88  Tex.  191,  30  S.  W.  859,  28 
L.  R.  A.  526;  Shropshire  v.  Adams,  40  Tex. 
Civ.  App.  339,  89  S.  W.  448. 

We  think  the  trial  court  properly  sustained 
appellee's  exceptions  to  api)ellant's  answer 
setting  up  in  reconvention  a  debt  for  $30 
upon  the  grounds  stated  in  the  exception. 

[S]  We  think  the  evidence  sufficient  In  this 
case  to  show  that  the  tracts  of  land  occu- 
pied by  appellant  and  appellee,  respectively, 
were  separated  by  a  partition  fence.  Appel- 
lee planted  and  grew  on  his  land  a  crop 
which  was  destroyed  by  cattle  and  other 
stock,  and  that  about  one-half  of  the  crop 
was  destroyed  by  the  appellant's  cattle,  which 
went  onto  the  crop  through  the  west  half  of 
the  fence,  sometimes  through  a  gate  which 
appellant  opened  and  left  open  and  other 
portions  of  the  fence  which  he  failed  to  re- 
pair and  suffered  to  remain  out  of  repair  so 
that  It  would  not  turn  cattle,  and  that  by 
reason  of  such  fact  appellee  was  damaged  by 
appellant's  cattle,  in  the  amount  found  by  the 
Jury.  The  evidence  is  also  sufficient  to 
warrant  the  finding  that  some  time  previous 
to  the  injury  complained  of  appellee  owned 
the  entire  division  fence.  For  the  purpose 
of  settling  a  claim  for  damages  for  destruc- 
tion of  crops,  at  that  time,  three  of  their 
neighbors  went  onto  tbe  place,  and  while 
there,  In  the  presence  of  appellant  and  Art 
Stalllngs,  who  was  then  acting  for  appellee, 
Fred  StaUlngs,  and  as  his  agent  divided  the 
partition  fence  between  the  parties,  giving  to 
appellee  tbe  east  portion  of  tbe  fence  and  to 
appellant   the    west   portion   of   the   fence 
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These  men  advised  the  parties  of  their  con- 
clusion as  to  the  dlrlslon  that  should  be 
made  In  the  fence  and  advised  each  to  re- 
pair and  keep  In  repair  his  part  of  the  fence 
so  that  cattle  could  not  get  through,  and 
the  appelant  and  appellee  there  agreed  to 
the  division  and  to  observe  the  directions 
and  suggestions  of  the  committee  to  repair 
and  keep  in  repair  the  fence.  It  is  urged  this 
was  not  an  agreement.  We  think  it  Is.  Ap- 
pellee gave  up  the  west  part  of  the  fence, 
which  belonged  to  him,  and  agreed  to  keep 
up  the  east  part  Appellant  accepted  the 
west  part  of  the  fence  as  his  and  agreed  to 
repair  and  keep  it  up.  The  witnesses  speak 
of  this  transaction  as  an  arbitration.  It  was 
not  such,  but  it  appears  rather  as  a  friendly 
act  by  outside  parties  to  enable  these  adjoin- 
ing owners  to  agree  upon  a  division  fence  and 
to  maintain  it  By  this  method,  the  minds 
of  these  parties  were  brought  to  a  meeting, 
and,  whei>  each  assented  to  the -same  propo- 
sition at  the  same  time,  we  can  see  no  rea- 
son why  it  should  not  be  considered  as  an 
agreement.  The  proposition  was  not  made 
as  an  award,  but  was  made  as  a  prop- 
osition to  be  either  accepted  or  reject- 
ed. Both  parties  accepted  the  proposition 
as  made,  and  It  occurs  to  us  It  should  be  as 
binding  as  If  the  proposition  had  been  made 
by  one  of  the  parties  and  accepted  by  the 
other. .  Keeble  v.  Black,  4  Tex.  69;  Sweeney 
V.  Snow,  1  White  &  W.  Civ.  Gas.  Ct. 
App.  {  728.  The  evidence  indicates  that 
this  fence  was  on  the  division  line,  and 
it  Is  clear  that  It  divided  the  two  tracts. 
Both  owners  were  interested  in  the  fence 
and  were  required  to  maintain  It,  and, 
when  by  agreement  one  took  one  portion  and 
the  other  the  other  portion,  we  think  he 
should  be  held  to  his  undertaking  and  if  one 
of  the  Joint  owners  broke  It  down,  or  opened 
and  left  open  gates  so  that  cattle  could  enter 
and  damage  the  other,  we  see  no  reason  why 
the  one  so  offending  should  not  respond  in 
damages.  If  either  broke  loose  from  the 
other  without  the  statutory  notice,  he  would 
be  liable  for  consequent  damages  to  the  oth- 
er. St  Louis  Cattle  Co.  v.  Gholson,  30  S.  W. 
269.  Where  one  negligently  or  willfully  per- 
mits the  Joint  fence  to  be  broken  down  or 
who  leaves  open  gates  into  the  inclosure  of 
the  other  and  thereby  destroys  the  crop  of 
the  other  by  permitting  his  cattle  to  trespass 
thereon,  we  think  he  should  be  held  liable 
for  the  damages  occasioned  thereby.  19  Cyc. 
481,  488;  Claunch  v.  Osbom,  23  S.  W.  937; 
Davis  T.  Davis,  70  Tex.  123,  7  S.  W.  826; 
Tandy  v.  Fowler,  150  S.  W.  481. 

The  animals  of  appellant  were  not  loose 
and  straying,  but  went  from  appellant's  land 
Into  appellee's  Inclosure,  through  a  division 
fence,  of  which,  under  the  law,  as  well  as  by 
agreement  appellant  was  part  owner,  and 
which,  under  the  facts  found  by  the  Jury,  he 
negligently  or  willfully  permitted  to  remain 
down  and  open.    If  appellant  permitted  the 


fence  or  caused  it  so  to  be  or  remain  oat  of 
repair,  and  this  was  through  his  fault,  then 
he  should  respond  in  damages. 

The  appellant  presents  a  great  number  of 
assignments  to  the  admission  of  the  evi- 
dence, to  the  charge  of  the  court  and  a  re- 
fusal to  give  certain  special  Instructions.  To 
review  each  and  all  of  these  assignments 
would  require  more  time  and  space  than  is 
deemed  by  us  necessary  to  dispose  of  the 
case  properly.  We  think  the  charge  of  the 
court  sufficiently  instructed  the  Jury  that  ap- 
pellee could  recover  damages  only  Inflicted  by 
appellant's  cattle,  and  that  his  recovery  of  ° 
damages  was  confined  to  the  injury  so  In- 
flicted, and  that  the  charge  is  not  subject  to 
the  criticism  offered  by  api)ellant  in  that 
particular,  and  that  it  was  unnecessary  to 
give  the  requested  special  instruction  of  ap- 
pellant on  that  point  We  regard  the  charge 
as  given  as  a  reasonably  fair  and  full  pres- 
entation of  the  law  applicable  to  the  case 
proven.  It  would  subserve  no  good  purpose 
or  the  ends  of  Justice  to  reverse  and  remand 
this  case  should  there  be  some  technical  er- 
ror not  reviewed  by  us.  Appellant  introduced 
no  evidence  contradicting  the  testimony  of 
appellee,  but  the  case  was  submitted  alone 
on  appellee's  testimony,  and  a  reversal  of  the 
case  and  another  trial  would  not  likely  result 
in  a  different  verdict  from  that  given  by  the 
Jury.  The  appellee  has  had  the  verdict  of 
two  Juries  In  his  favor,  one  in  the  justice 
court  and  one  In  the  district  court  We 
think  appellant's  rights  have  been  sufficient- 
ly guarded  in  the  trial  in  the  district  court 

The  case  will  be  afllrmed. 


GANT  V.  STATE. 

(Court  of  Criminal  Appeals  pf  Texas.    March 

18,  1914.) 

1.  Cbivinai.  Law  (J  1064*)— App«ai/— Pres- 
entation    AND      RBSEBVATION     IN      LOWEB 

CovKt  09  Grounds  of  Bbvibw— NEOKssm 

OF  Motion  for  New  Tbiax. 

Under  Supreme  Court  rules  (142  S.  W. 
vii  et  seq.).  providing  that  in  a  motion,  for  a 
new  trial  euI  grounds  relied  on  shall  be  stated, 
or  the  court  on  appeal  will  not  consider  such 
gronnda,  the  court  on  appeal  will  not  consider 
bills  of  exceptions  complaining  of  matters  not 
presented  to  the  trial  court  in  the  motion  for 
a  new  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jf  2676-2684;  Dec  Dig.  | 
1064.*] 

2.  HouIomK    (I    208*)— EVIDKNOB  — Dtino 
DKCI.ABATIONS. 

In  a  prosecution  for  murder,  statements 
made  by  deceased  when  there  was  no  hope  of 
recovery  and  with  the  knowledge  of  impending 
death  were  admissible  as  dying  declaratioDs. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  SS  430^S7;    Dec.  Dig.  $  203. •] 

S.  Cbiminai.  Law  (J  366*)  —  Evidenob  — Rxs 
Gbst/s. 

In  a  prosecution  for  murder,  statements 
made  by  deceased  to  his  wife,  who  was  pres- 
ent when  the  fatal  shot  was  fired,  Immediately 
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thereafter  were  admisaible  aa  part  of  the  res 
geats. 

[Ed.  Note.— For  other  eaaes,  see  Criminal 
law,  Cent  Dicr.  »  806,  8U,  814,  819,  820; 
Dec.  Dig.  i  366.*] 

4.  CBimNAi.  IiAW  (i  1091*>— Appeai.  ahd  S>b- 

Bo»— Specification  of  Bsbobb. 

In  a  prosecution  for  murder,  a  bill  of  ex- 
ceptions that  the  court  erred  in  admitting  tes- 
timony tending  to  show  that  there  was  "bad 
feeling  between  the  Gants  [defendant's  people] 
and  Howards  (^deceased's  people]"  was  too  in- 
definite for  renew. 

[Bid.    Note. — For   other  cases,    see    Criminal 
Lew,  Cent  Dig.  U2803,  281B,  2816,  2818.  2819, 
2823,  2824,  2S2&^883,  2843,  2931-2933,  2943; 
Dec;  Dig.  I  1091.'] 
6.  HoMZCtlDB    (S    166*)— Btidkkob— MOTIVl^> 

Iix  Feeuno. 

In  a  prosecution  for  murder,  the  court 
properly  admitted  evidence  of  bad  feeling  be- 
tween defendant  and  deceased  on  the  ques- 
tion of  motive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  320-331;    Dec.  Dig.  {  166.*] 

6.  Cbihinai.  Law  ({  1091*)— Appeai.  and  Eb- 
BOB — Specification  of  Ebbobs. 

Where  bills  of  exceptions  do  not  show  the 
answers  given  to  questions,  and  the  questions 
themselves  present  no  error,  the  bills  will  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2803,  2815w  2816,  2818, 
2819,  2823,  2824.  2828-2833,  2843,  2931-2933, 
2943;   Dec.  Dig.  {  1091.*] 

7.  CsnaNAi.  Law  (5  922*)— Motion  fob  New 

TBIAI/— EXOEPnONB  AT  TBIAI.. 

No  exceptions  having  been  filed  to  the 
charge  of  the  court  during  the  trial,  compltdnts 
in  the  motion  for  new  trutl  came  too  late. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Lawj  Cent  Dig.   §}  2210-2218;    Dec.  Dig.  S 

8.  CsmaNAZ.  Law  (|  829*)— Reqttebts  fob  In- 

8TBUCTIONS— iNOTBUCnONB  ALBBADT  GIVEN. 

The  court  prope^  refused  defendant's  re- 

Sieat  which  was  sufficiently  embraced  within 
e  diarge  of  the  court 

[Ed  Note.— For  other  cases,  see  Criminal 
IMW,  Cent  Dig.  {  2011;    Dec.  Dig.  {  829.*] 

9.  CKnaNAi.  Law  (ff  966,  966*)— Appeai.  and 
BSbbob— Pbesentation  and  Reskbtation  in 
LiowBB  Goubt  of  Gboundb  of  Review. 

Where,  in  a  homicide  case,  a  ground  of  a 
motion  for  a  new  trial,  complaining  that  the 
joTj  was  allowed  to  separate  during  its  delib- 
eration, was  not  supported  by  affidavit,  and 
there  was  no  bill  of  exceptions  reserved,  the 
appellate  court  could  not  consider  the  objec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2368-2391;  Dec.  Dig.  » 
966,  956.*! 

Appeal  from  District  Conrt,  Marlon  Conn- 
ty;  H.  F.  O'Neal,  Jndge. 

Joel  Oant  was  convicted  of  murder,  and 
Ite  appeals.    Affirmed. 

R.  R.  Taylor,  of  Jefferson,  for  appellant 
O.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HASPBB,  X  Appellant  was  prosecnted 
and  convicted  of  murder,  and  his  punishment 
aaseased  at  17  years  confinement  in  the  peni- 
tentiary. 

[1]  The  record  before  us  contains  several 
biUs  of  excei>tlon  relating  to  the  admlsslbU- 


Ity  of  certain  testimony.  These  bills  were 
not  filed  until  after  court  adjourned,  and  in 
the  motion  for  a  new  trial  no  complaint  is 
made  in  regard  to  any  of  these  matters. 
Our  Constitution  has  provided  tliat  the  Su- 
preme Court  may  make  rules  for  the  gov- 
ernment of  proceedings  in  all  the  courts  in 
tills  state,  and  the  Supreme  Court  has  pro- 
vided In  its  rules  that,  in  a  motion  for  a  new 
trial  filed  in  the  trial  court,  all  grounds  re- 
lied on  shall  be  stated,  or  the  court  on  ap- 
peal wlU  not  consider  such  grounds.  Rules, 
142  S.  W.  vli  et  seq.  In  the  motion  for  a 
new  trial  the  matters  complained  of  in  these 
bUls  of  exception  were  not  presented  to  the 
trial  conrt  as  a  reason  why  he  should  grant 
a  new  trial,  and  they  ate  presented  to  us  in 
bills  of  exception  filed  after  term  time.  Of 
course,  the  bills  can  be  filed  after  term  time 
If  the  matter  Is  presented  to  the  trial  court 
in  the  motion  for  new  trial,  but  hereafter,  to 
authorize  this  court  to  review  these  matters, 
the  record  must  disclose  that  they  were  pre- 
sented to  the  trial  judge  in  the  motion  for 
a  new  trial,  and  that  he  overruled  them.  Mo- 
tions for  a  new  trial  are  required  to  be  filed 
that  the  trial  judge  may  correct  his  own  er- 
rors, if  error  there  be;  it  Is  not  fair  to  him 
to  present  a  matter  to  us  and  ask  that  we  re- 
verse a  ruling  wUcb  he  was  given  no  oppor- 
tunity to  rule  on.  We  call  attention  to  this 
matter,  and  will  expect  and  require  attor- 
neys to  present  all  the  grounds  upon  which 
they  rely  in  the  motion  for  new  trial  filed  in 
the  court  below. 

[2-8]  As  frequently  said  by  this  court,  "as- 
signments of  error,"  other  than  the  motion 
for  new  trial,  have  no  place  in  the  record, 
and  will  be  stricken  therefrom.  However, 
we  have  read  these  bUls,  and  they  present 
no  error  In  the  ruling  of  the  trial  court  The 
first  relates  to  the  testimony  of  Dr.  Lake, 
who  testified  as  to  statements  made  to  him 
by  deceased.  It  is  manifest  that  deceased 
had  no  hope  of  recovei7  and  knew  that  death 
was  certain,  and  the  statement  made  was 
clearly  admissible  under  the  rules  governing 
dying  declarations.  In  the  second  bill  it  is 
claimed  the  court  erred  in  admitting  the  tes- 
timony of  Matilda  Howard,  who  testified  she 
was  the  wife  of  deceased,  was  near  him 
when  the  fatal  shot  was  fired,  and  at  once 
went  to  him.  This  statement  was  admissible 
as  res  gestae  of  the  transaction.  In  the  third 
bUl  it  is  claimed  that  the  court  erred  in  ad- 
mitting testimony  going  to  show  that  there 
was  "bad  feeling  between  the  Gants  and 
Howards,"  Phil  Howard  being  the  deceased. 
The  bill  la  too  indefinite  to  present  any  ques- 
tion for  review.  It  would  be  clearly  admis- 
sible to  show  that  bad  feeling  existed  be- 
tween appellant,  Joel  Gant,  and  deceased, 
Phil  Howard,  on  the  questlOB  of  motive,  and 
the  bill  presents  no  error.  In  the  next  bill 
it  is  not  shown  what  answer,  if  any,  W.  B. 
Stallcup  gave  to  the  question  propounded; 
and  in  the  next  it  is  shown  that  the  court 
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sustained  the  objectton  to  the  question  pro- 
pounded to  the  witness  Izora  Lang,  and  the 
questions  in  and  of  themselves  present  no 
error.  The  next  bill  complains  that  the 
Juryman  Doc  Lock  was  disqualified  because 
he  could  not  read  nor  write.  This  ground  of 
the  motion  is  supported  by  no  affldarit;  the 
bill  contains  no  evidence  adduced  on  the 
hearing,  and  the  court.  In  approving  the  bill, 
states:  "The  testimony  of  Doc  Lock  shows 
that  he  could  read  and  write." 

[7]  This  case  was  tried  the  23d  day  of  last 
November,  and  no  objection  or  exceptions 
were  filed  to  the  charge  of  the  court  during 
the  trial,  and  complaints  in  the  motion  for 
a  new  trial  would  come  too  late.  However, 
we  have  carefully  reviewed  the  grounds  stat- 
ed In  the  motion  for  new  trial,  and  are  of  the 
opinion  none  of  them  present  error. 

[(]  The  only  special  charge  requested  by 
appellant  was  sufficiently  embraced  in  the 
charge  of  the  court,  in  the  alienee  of  any  ot>- 
Jectlon  to  the  charge  as  given  at  the  time 
same  was  read  to  the  Jury. 

[I]  There  is  a  complaint  in  the  motion  for 
new  trial  that  the  Jury  was  permitted  to  sep- 
arate during  Its  deliberation.  This  ground  is 
supported  by  no  affidavit  to  the  motion  for 
new  trial ;  no  bill  of  exceptions  is  reserved, 
presenting  the  testimony  beard,  and  the  tes- 
timony heard,  if  any,  was  not  filed  during 
term  time.  So  we  cannot  review  this  ground 
of  the  motion. 

The  original  indictment  is  sent  up  with  the 
record,  and  Is  not  subject  to  the  criticism 
contained  in  the  motion  to  qoash. 

The  Judgment  is  affirmed. 


JONES  V.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.    March 

4,  1914.    On  Motion  for  Rehearing, 

March  25,  1914.) 

1.  Cbihinat  Law  (5  1064*)  —  Appeal  —  Mo- 
tion FOB  New  Trial. 

Under  the  new  rules  of  procedure,  effec- 
tive since  July  1,  1913,  only  such  matters  as 
are  presented  in  accused's  motion  for  new  trial 
can  be  considered  by  the  Court  of  Criminal 
Appeals. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2676-2684;  Dec.  Dig.  { 
1064.»] 

2.  BlOAMT  (5  11*) — SUFFICIENOT  OF  EVIDENCE. 

Evidence  in  a  bigamy  prosecutiou  held  to 
support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent.  Dig.  SS  60-53:   Dec.  Dig.  |  ll.»] 

3.  Cbiminal     Law     (|    1064*)  —  Appeal  — 
Gbounds  fob  New  Tbial. 

A  ground  of  a  motion  for  new  trial,  as- 
signins  error  in  refusing  to  submit  accused's 
special  charge  No.  1,  is  too  general  to  be  con- 
sidered on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  2676-26S4;  Dec.  Dig.  i 
1064.*] 

4.  Cbiminal  Law  (§  814*)— Pboskcution— In- 
stbuctions  —  applicabttlity  to  evidence. 

A  charge  was  requested  that  the  law  of 
bigamy  should  not  extend  to  any  person  whose 


wife  shall  have  been  continaaliy  remaining  out 
of  the  state,  or  shall  have  voluntarily  with- 
drawn from  the  husband  and  remained  absent 
for  five  years,  the  person  marrying  again  not 
knowing  liis  wife  to  be  living  witiiin  that  tine, 
so  that,  should  the  Jury  find  that  accused's  for- 
mer wife  liad  voluntarily  abandoned  lum  and 
remained  continually  absent  for  five  vears  be- 
fore his  second  marriage,  they  sboold  acquit 
HeJd,  that  the  charge  was  properly  refused,  in 
view  of  evidence  by  accused  that  before  his 
second  marriage  his  son  told  him  that  his  first 
wife  was  living,  and  asked  him  to  see  about  it 
before   remarrying. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §J  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec, 
Dig.  §  814.»] 

5.  Cbiminal  Law  (|  404*)  —  Admissions  — 

COMPABISON    OF    HAWDWBrnNO. 

A  copy,  which  the  sheriff  had  accused  make 
in  jail  charged  with  bigamy,  of  a  letter  he 
claimed  to  have  received  from  a  aister-in- 
Inw,  stating  that  she  had  learned  that  accused's 
first  wife  was  dead,  could  be  used  to  compare 
accused's  handwriting  and  the  sherifiE  could  tes- 
tify as  to  having  had  accused  make  copies  of 
the  purported  letter,  especially  where  accused 
had  previously  testified  to  the  same  fact 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  878,  891-89S,  1457;  Dec 
Dig.  S  404.»] 

6.  Cbiminal  Law  (t  1169*)— Habmlxsb  Ebbob 
—Admission  of  Evidence. 

In  a  prosecution  for  bigamy,  there  was  no 
reversible  error  in  admitting  a  divorce  petition, 
filed  by  accused  against  his  former  wife  after 
be  was  married  a  second  time,  where  every- 
thing contained  in  the  petition  was  shown  by 
other  evidence,  and  the  afiidavit  of  his  attor- 
ney in  the  divorce  action  was  introduced  by 
consent,  and  showed  accused's  connection  with 
the  divorce  action,  etc. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  754,  3088,  3130,  3137-3143; 
Dec  Dig.  {  1160.  •] 

Appeal  from  District  Court,  Van  Zandt 
County;   R.  W.  Simpson,  Judge. 

J.  S.  Jones  was  convicted  of  bigamy,  and 
appeals.    Affirmed. 

Reese  &  Hubbard,  of  Grand  Saline,  for  ap- 
pellant C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  for  bigamy  with  the  lowest 
penalty  assessed.  The  indictment  was  re- 
turned by  the  grand  Jury  and  filed  in  the 
lower  court  on  March  20,  1913.  The  term  of 
court  at  which  this  trial  was  had  convened 
October  13th,  and  adjourned  on  November  7, 
1913.  At  the  time  the  motion  for  new  trial 
was  overruled,  the  court  allowed  60  days 
after  adjournment  to  file  the  bills  of  excep- 
tions and  statement  of  facts.  There  is  with 
the  record  what  purports  to  be  a  statement  of 
facts,  but  it  shows  not  to  have  been  filed  at 
all  in  the  lower  court  The  several  bills  of 
exceptions  show  to  have  been  filed  77  days 
after  the  adjournment  Ttie  Assistant  Attor- 
ney General  has  made  a  motion  to  strike  out 
and  not  consider  said  statement  of  facts  and 
bills  of  exceptions,  l>ecause  the  statement  of 
facts  was  not  filed  at  all  in  the  court  t>elow 


•For  other  casM  see  sama  topic  and  Motion  NUUBSS  in  Dw.  Dig.  *  Am.  Dig.  Kay-No.  SarlM  *  a*p'r  IndBZM 
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and  tbe  UUs  of  exceptJons  vrete  filed  T7 
days  after  adjournment  Tbe  Btatute  an- 
tborizea  a  statement  of  facts  to  be  preimred 
and  filed  wltbin  90  days  from  tbe  adjourn- 
ment of  tbe  term  of  court  at  wblcb  tbe  cause 
Is  tried,  or  witbin  90  days  after  tbe  motion 
for  new  trial  is  overruled  and  notice  of  ap- 
peal given  in  case  tbe  term  of  court  con- 
tinues for  a  term  longer  tban  eigbt  weeks. 
The  statute  also  provides  for  tbe  filing  of 
bills  of  exceptions  witbin  30  days  after  tbe 
same  time  witbout  any  order  of  court,  but 
autborizes  tbe  court  to  grant  longer  than 
30  days  and  not  to  exceed  90  days  under  tbe 
same  time  and  terms  which  the  statement  of 
facts  can  be  filed.  As  the  record  appears  to 
us,  tbe  Assistant  Attorney  General's  motion 
to  sCrilce  out  both  tbe  statement  of  facts  and 
bills  of  exceptions  is  well  taken,  is  granted, 
and  said  documents  are  struck  out  and  not 
considered. 

Appellant  made  a  motion  to  quash  the  in- 
dictment because  it  shows  to  have  been  re- 
turned into  tbe  district  court  in  the  year  A. 
D.  100-  and  because  it  shows  if  any  offense 
was  committed  It  was  committed  1721  years 
subsequent  to  the  return  of  said  indictment 
There  is  no  bill  of  exceptions  on  this  sub- 
ject The  record  before  us  shows  no  sudi 
state  of  facts  as  is  set  out  In  said  motion; 
bvt,  on  the  contrary,  it  shows  tliat  the  indict- 
ment was  returned  In  open  court  on  March 
20,  1913,  and  the  indictment  shows  that  tbe 
grand  Jury  was  organized  at  the  spring  term, 
IdlS,  of  mid  court,  and  tbe  indictment  was 
filed  In  said  lower  court  on  March  20,  1913, 
and  alleges  the  offense  was  committed  on  or 
about  December  6, 1911.  Of  course,  tbe  court 
counultted  no  error  in  overruling  said  motion 
to  quash  tbe  indictment 

There  is  nothing  else  raised  which  we  can 
consider  in  the  absence  of  a  statement  of 
facts  or  bills  of  exceptions. 

Tbe  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

Since  affirming  this  case  because  tbe  state- 
ment of  facts  was  not  filed  In  the  court  below 
at  all,  and  tbe  bills  of  exceptions  were  filed 
after  tbe  time  allowed — too  late  to  be  con- 
sidered— ^the  appellant  has  filed  a  motion  for 
rdieatlng,  and  accompanies  it  vrlth  tbe  prop- 
er evidence  of  the  fact  that  tbe  statement  of 
facts  was  properly  filed  in  the  court  below 
and  the  bills  of  exceptions  within  the  time 
allowed.  Both  are  now  considered.  He  also 
made  a  motion  for  certiorari  to  show  tbe 
facta  alK)ve,  but  as  he  already  properly  shows 
this,  it  is  unnecessary  to  issue  any  certiorari. 

[1]  This  case  was  tried  on  October  SO,  1913, 
after  the  new  law  and  new  rules  of  procedure 
had  be&i  in  effect. since  July  1,  preceding. 
Under  these  only  such  matters  as  are  present- 
ed in  appellant's  motion  for  new  trial  can  be 
assigned  as  error  and  passed  upon  by  this 
conrt.  Gant  v.  State,  166  S.  W.  142  and  au- 
ttiorltles  therein  dted,  decided  March  18, 
1914.  .    . 

166  S.W.— 10 


[2-4]  Appellant,  in  his  motion  for  new  trial, 
has  these  grounds  for  a  new  trial,  only:  "(1) 
Because  tbe  verdict  of  the  Jury  is  contrary  to 
the  law  and  not .  supported  by  tbe  evidence. 
(2)  Because  tbe,  Judgment  of  the  court  is  con- 
trary to  the  law  and  tbe  evidence.  (3)  Be- , 
cause  tbe  court  erred  In  refusing  to  submit 
to  the  Jury  defendant's  special  charge  No. 
1."  The  verdict  and  Judgment  are  clearly 
supported  by  the  uncontradicted  evidence, 
and  no  other  verdict  thereunder  could  or 
should  have,  been  legally  rendered,  even  if 
appellant's  grounds  above  could  be  consid- 
ered. His  third  ground  is  entirely  too  gen- 
eral under  tbe  uniform  decisions  of  this  court 
to  be  considered.  Byrd  v.  State,  151  S.  W. 
1068,  and  cases  dted.  However,  this  spe- 
cial charge  Is  to  this  effect:  That  tbe  law  of 
bigamy  shall  not  extend  to  any  person  whose 
wife  shall  have  been  continually  remaining 
out  of  tbe  state,  or  shall  have  voluntarily 
withdrawn  from  the  husband  and  remained 
absent  for  fiv«. years,  tbe  person  marrying 
again  not  knowing  bis  wife  to  be  living  with- 
in that  time.  'Therefore,  sbould  you  find 
from  the  evidence  that  the  former  wife  of  the 
defendant,  to  wit,  Mrs,  M-  Jones,  bad  volun- 
tarily abandoned  the  defendant  and  remained 
continually  absent,  for  a  period  of  five  years 
prior  to  defendant's  marriage  with  Mrs.  Rob- 
erson,  you  will  acquit  tbe  defendant"  Tbe 
court  refused  this  charge  because  tbe  law  is 
not  correctly  stated,  and  the  defendant  tes- 
tified that  before  bis  marriage  bis  son  in- 
formed him  his  wife  was  Uving,  and  asked 
him  to  see  about  it  before  tbe  marriage.  The 
court  was  correct  in  not  giving  this  charge 
under  tbe  facts  of  this  case  hereinafter  stat- 
ed, and  said  charge  was  not  correct  either 
under  the  statute*  or  under  the  case  of  Boss 
V.  State,  47  Tex.  Or.  R.  486,  88  8.  W.  1109, 
cited  by  appellant 

[C]  Appellant  has  some  bills  of  exceptions, 
but  they  are  so  clearly  insufficient  and  mea- 
ger as  to  not  authorize  or  require  tbls  court 
to  consider  them  at  all,  but,  even  if  we  could, 
none  of  them  present  any  error.  By  some 
he  claims  that  the  court  erred  in  permitting 
tbe  sheriff,  as  hereinafter  shown,  to  testify 
about  procuring  aiKtellant  to  write  copies  of 
a  purported  letter  be  had,  because  tbe  copy 
was  written  by  him  while  In  Jail.  Tbe  court 
qualified  bis  bills  by  stating  that  the  copy 
was  used  only  for  the  purpose  of  comparing 
his  handwriting,  and  had  previously  been 
testified  to  by  defendant  while  on  the  witness 
stand  in  his  own  behalf  and  his  testimony 
theretofore  given,  and  cites  pages  of  the 
statement  of  facts  where  this  is  shown.  The 
court  committed  no  error  in  this  matter.  Fer- 
guson V.  SUte,  61  Tex.  Or.  B.  164,  136  S.  W. 
465 ;  Hunt  v.  State,  33  Tex.  Or.  R.  262,  26  S. 
W.  206;  WiUlams  v.  State,  27  Tex.  App.  471, 
11  S.  W.  481. 

[I]  By  another  he  objected  to  the  introduc- 
tion of  a  petition  filed  by  him  in  the  district 
court  of  Smith  county  after  he  married  Mrs. 
Boberson,  against  the  said  former  wife  then 
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In  Louisiana.  The  bill  does  not  copy,  nor 
state,  what  Is  In  this  petition,  nor  the  drcnm- 
stances  of  it  However,  the  record  shows 
that  he  testified  in  said  divorce  case  without 
any  objection  by  him  and  showed  the  whole 
matter  of  this  divorce  suit  and  everything 
practically  that  the  petition  itself  could  have 
shown,  and  more,  too.  Then  by  agreement 
between  him  and  the  state  the  affidavit  of  his 
attorney  In  his  divorce  case  was  introduced, 
telling  that  in  the  spring  of  1012  appellant 
employed  him  to  bring  said  divorce  case,  and 
nonresident  notice  was  served  on  his  wife  In 
Louisiana ;  that  said  case  was  tried  In  Sep- 
tember, 1912,  and  appellant  swore  therein 
that  his  wife  was  living  at  or  near  Pelican  In 
Tx>ulslana,  and  vt'as  the  last  he  knew  of  her, 
and  that  they  had  been  separated  five  or 
six  years;  that  appellant  testified  in  said 
divorce  case  In  response  to  questions  asked 
by  his  attorney  on  information  given  his  at- 
torney prior  to  the  trial. 

The  evidence  shown  by  the  statement  of 
facts  without  dispute,  and  by  appellant's 
own  testimony  (as  well  as  various  other  wit- 
nesses, shows  that  some  SO  years  ago '  be 
married  a  woman  while  they  both  lived  In 
Mississippi,  and  that  they  lived  together  for 
many  years,  having  bom  to  them  several 
children.  It  further  shows  that  on  Decem- 
ber 6,  1911,  he  married  Mrs.  Roberson  In 
Van  Zandt  county  in  this  state.  He  •further 
said  that  while  he  Uved  in  Mississippi  with 
this  first  wife,  about  five  or  six  years  before 
he  married  Mrs.  Roberson,  they  separated; 
that  she  went  to  Louisiana;  that  he  then 
remained  at  his  home  in  Mississippi  about 
one  year.  He  then  came  to  Texas  and  lived 
about  one  year  in  Runnels  county  with  his 
brother ;  that  he  then  came  to  another  broth- 
er's, who  lived  on  the  line  between  Wise  and 
Parker  counties,  and  stayed  with  him  and  a 
nephew  a  year;  that  he  then  went  back 
home  to  Mississippi  and  stayed  there  nearly  a 
year,  then  returned  to  his  younger  brother's 
on  the  line  of  Parker  and  Wise  counties, 
stayed  there  about  two  months,  and  started 
back  home  to  Mississippi  again,  but  that 
when  be  got  to  Van  Zandt  county  on  his  way 
back,  he  found  Mr.  Rowes  an  old  Mississippi 
boyhood  friend  who  lived  in  Van  Zandt  coun- 
ty, and  who  was  an  attendant  and  witness  of 
his  first  marriage  in  Mississippi;  that  he 
stayed  with  him  all  night;  then  stopped  at 
Mr.  Joiner's,  the  son-in-law  of  Mrs.  Rober- 
son, and  worked  with  him,  hired  to  him, 
about  two  years,  and  while  there  married 
Mrs.  Roberson.  Mr.  Joiner,  Mrs.  Roberson's 
son-in-law,  said  appellant  worked  for  him  a 
little  less  than  two  years  before  marrying 
Mrs.  Roberson.  Mr.  Rowes  swore  that  while 
appellant  was  at  his  house  appellant  told 
him  that  his  former  Mississippi  wife  was 
then  In  Louisiana.  This  was  about  two 
years  only  before  he  married  Mrs.  Roberson. 
Appellant  himself  swore  that  he  knew  from 
hearsay  that  his  wife  lived  at  a  certain 
place,  naming  it,  is  Loniaiaoa  during  all  the 


years  after  their  separation.  He  admitted 
that  his  son  had  written  to  him  that  hia  wUe 
was  at  said  point  in  Louisiana.  He  also  ad- 
mitted that  he  told  Mr.  Rowes  that  his  un- 
derstanding was  that  his  wife  was  at  Pell- 
can,  La.,  when  he  talked  to  Rowes  about  It, 
and  that  he  told  Rowes  on  that  occasion  he 
was  going  to  Mississippi  and  bring  his  chil- 
dren from  there,  and  that  when  he  talked  to 
Rowes  about  his  wife  he  only  knew  that  she 
was  at  said  point  in  Louisiana  by  what  his 
son  wrote  him,  and  he  knew  it  from  what  his 
son  said;  at  least,  he  thought  so. 

Bigamy  by  our  statute  la  defined  (article 
481,  P.  C):  "If  any  person  who  has  a  former 
wife  or  husband  living  shall  marry  another  In 
this  state,  such  person  shall  be  punished  by 
Imprisonment  in  the  state  penitentiary  for  a 
term  not  less  than  two  nor  more  than  five 
years." 

Article  482,  P.  C,  is:  "The  provisions  of 
the  preceding  article  shall  not  extend  to  any 
person  whose  husband  or  wife  shall  have 
been  continually  remaining  out  of  the  state, 
or  shall  have  voluntarily  withdrawn  from 
the  other  and  remained  absent  for  five  years, 
the  person  marrying  again  not  knowing  the 
other  to  be  living  within  that  time;  nor 
shall  the  provisions  of  said  artlde  extend  to 
any  person  who  has  been  legally  divorced 
from  the  bonds  of  matrimony." 

The  court  properly  charged  what  was  big- 
amy under  the  statute,  and  required  the' Jury 
to  believe,  beyond  a  reasonable  doubt,  every 
essential  fact  before  they  could  convict  ap- 
pellant He  also  charged,  to  which  there  is 
no  objection,  a  mistake  of  fact  as  prescribed 
by  articles  46  and  47  of  the  Ck>de,  and  told 
the  Jury  under  this  statute  that  if  appellant 
had  been  Informed  that  his  former  wife  was 
dead  when  he  married  Mrs.  Roberson,  and 
they  further  find  that  he  believed  such  In- 
formation to  be  true,  and  that  such  belief 
did  not  arise  from  a  want  of  proper  care  on 
his  part  or  if  they  had  a  reasonable  doubt 
as  to  whether  he  was  so  informed  and  so 
believed,  to  acquit  him,  yet  If  they  found  be- 
yond a  reasonable  doubt  that  such  belief 
arose  from  a  want  of  proper  care  on  his  part 
then  he  could  not  be  acquitted  on  the  grounds 
of  a  mistake  of  fact  This  charge  in  favor 
of  appellant  was  based  on  the  fact  that  he 
himself  Claimed  that  he  had  received  a  letter 
from  a  sister  of  his  wife.  In  effect  telling 
him  that  she  had  learned  his  wife  was  dead. 
He  claimed  that  he  had  this  letter  while  he 
was  confined  In  Jail  on  this  charge  and  un- 
dertook to  account  for  It  by  showing  that  he 
turned  it  over  to  some  other  attorneys  with 
whom  he  was  negotiating  for  employment 
but  the  court  permitted  him  to  testify,  under 
the  circumstances,  to  what  he  said  was  its 
contents  on  the  subject  The  sheriff  showed 
by  his  testimony  that  the  appellant,  while  In 
Jail,  showed  him,  the  sheriff,  what  purported 
to  be  this  original  letter;  that  he,  at  the 
time,  had  the  appellant  to  write  two  copies 
of  this  letter;   be  reading  the  letter  to  ap- 
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pellant  at  the  time,  and  appellant  writing  It 
down.  The  sheriff  then  handed  back  the 
purported  original  letter  to  appellant  and 
kept  the  two  copies.  He  identified  these  on 
the  trial  and  swore  positively  that  they  were 
In  the  same  handwriting  as  said  purported 
original  letter  and  that  the  said  purported 
original  letter  was  in  appellant's  handwrit- 
ing, and  that  it  was  written  on  some  of  the 
sheets  of  a  tablet  which  appellant  had  pro- 
cured while  he  was  In  Jail,  and  was  precisely 
the  same  paper  on  which  the  two  copies  he 
had  the  appellant  to  write,  and  that  they 
were  all  from  the  same  tablet  of  paper.  In 
otber  words,  if  the  sheriff's  testimony  was 
true,  appellant  himself  had  manufactured 
ibis  eyidence,  or  attempted  to  do  so  while  he 
was  in  Jail  on  this  charge,  and  as  a  matter 
of  ftict  the  said  purported  letter  which  he 
claimed  to  haye  received  from  his  wife's 
Bister  was  a  forgery  by  him,  and  not  receiv- 
ed by  him  from  any  one.  But  under  the 
above  charge  he  got  the  benefit  of  his  testi- 
mony, which  was  all  he  could  ask,  under  the 
drcnmstanoes. 

The  record  and  none  of  appellant's  bills 
show  any  error  in  this  case.  The  motion  for 
r^earlng  Is  therefore  overruled. 


Ez  parte  FRANCIS. 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  7, 
1914.  On  Motion  for  Rehearing,  Feb.  11, 
1914.     Dissenting  Opinion,  March  12,  1914.) 

1.  CotiBTB  ({  92*)— Rnas  o»  Decision— "Obi- 
ter DlCTTTM." 

A  decision  of  a  question  not  necessary  to  a 
disposition  of  the  case,  and  to  which  the  court 
did  not  give  that  investigation  it  would  other- 
wise have  felt  called  upon  to  give,  is  "obiter 
dictum." 

Ed.  Note.^For  other  cases,  see  Courts,  Cent 
Dig.  I  336;   Dec.  Dig.  S  92.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4876.1 

2.  CONSTITDTIONAI.     LaW     (I     70*)— JtjniCIAI, 

Functions — Pouct  anu  wisdou  of  Laws. 
With  the  policy  or  wisdom  of  an  enactment 
the  judicial  department  has  no  concern:  that 
belonging  exclusively  to  the  legislative  depart- 
ment. 

r£^  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ff  129-132.  137 ;  Dec  Dig. 
i  70.«] 

8.   CONSTITUTIOHAI.   LaW    (|   48*)— OONBTBUO- 

noN— Prbbumftion  in  Favob  or  Conbtitu- 

nONAUTT. 

Acts  of  the  Iiegislature  are  presumed  to  be 

constitutional    untU    the    contrary    is    clearly 

'  shown,  and,  before  the  court  can  declare  an  act 

void,  its  invalidity  must  plainly  appear  beyond 

a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  46;  Dec  Dig.  S  48.*] 

4.  CONSTITDTIONAI.   Law  (|  66*)— Oamino   (I 

63*)— Legislative   Defabtment  —  Subpbn- 

BiON  or  Laws. 

The  pool  ball  statute  (Acts  33d  Leg.  c.  74). 
providing  for  prohibition  of  pool  rooms,  and 
making  Its  provisions,  effective  in  any  county, 
precinct,  etc,  dependent  upon  the  result  of  an 
election  therein,  does  not  violate  Const  art  1,  { 
28,  which  restricts  the  power  to  suspend  laws 


to  the  Legislature,  and  especially  prohibits  the 
exercise  of  such  power  by  any  other  body. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  116;  Dec.  Dig.  I  66;* 
Gaming,  Cent.  Dig.  S  120;   Dec  Dig.  |  ©.*] 

6.    CoNSTirOTIONAL  LAW  (f  65*)— LEaiSI.ATITB 

Depabtkknt  —  Delegation  of  Powbbs  — 

Counties  and  Precincts. 

Such  act,  though  without  specific  author- 
ity therefor  in  the  Constitution,  was  not  uncon- 
stitutional as  a  delegation  of  power  to  make  a 
law,  since  the  act  was  the  law  itself,  and  the 
fact  that  it  went  into  effect  in  given  territory 
as  a  result  of  an  election  therein,  did  not  viti- 
ate the  law ;  but  it  remained  the  same,  and 
could  not  be  changed,  altered,  or  amended  in 
any  way  except  by  another  act  of  the  legislative 

[Ed.  Note.— For  other  cases,  see  C!onstitution- 
al  Law,  C^ent  Dig.  {  U6;   Dec.  Dig.  {  65.*] 

6.  Constitutional  Law  (f  225*)— EkjUAL  Pbo- 
TBOTiON  of  tbx  Laws. 

Such  act,  applying  within  the  territory 
where  It  is  adopted,  without  discrimination  in 
favor  or  against  all  persons  therein,  does  not 
conflict  with  Const.  U.  S.  Amend.  14,  guaran- 
teeing equal  protection  of  the  laws. 

[Ed.  Note. — For  otber  cases,  see  Constitution- 
al Law,  Cent  Dig.  |§  681,  6^',  Dec  Dig.  | 
225.*] 

7.  Constitutionai.  Law  (|  295*)— Dub  Pbo- 
CE88  of  Law. 

Such  act  deprives  no  person  of  any  proper- 
ty, and  does  not  conflict  with  Const  IT.  S. 
amend.  14,  or  Texas  Bill  of  Rights,  |  19.  pro- 
viding that  property  shall  not  be  taken  without 
due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  |  841;   Dec  Dig.  i  295.*] 

8.  Statutes  (|  47*)— Requisites— Cebtaintt. 

Such  act,  providing  for  a  local  option  vote 
thereon  In  any  political  subdivision  of  the  state, 
prescribing  the  manner  of  holding  such  elections, 
and  declaring  the  result  thereof,  defining  the 
term  "pool  room"  or  "pool  hall,  providmg  a 
penalty  for  violation  of  its  provisions,  author- 
izing prosecuting  attorneys  to  enjoin  the  run- 
ning of  such  pool  rooms  or  pool  halls,  and  de- 
claring an  emergency,  was  not  void  as  being 
vague,  ambiguous,  and  Indefinite. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  47;   Dec  Dig.  |  47.*] 

9.  Courts  (|  89*) — Rules  of  Decision— Stabb 
Decisis. 

The  doctrine  of  stare  decisis  has  but  little 

weight  where  no  iproperty  rights  are  involved, 

and  the  only  question  is  the  policy  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 

Dig.  U  311,  812;  Dec  Dig.  S  89.*] 

On  Motion  for  Rehearing. 

10.  Statutes  ({  225*)  —  Onstbuotion— Con- 
BTBUiNO  Statutes  Tooetiieb. 

Statutes  relating  to  the  same  thing  should 
all  be  considered  in  construing  any  one  of  them, 
and  all  acts  in  pari  materia  are  to  be  taken  to- 
gether as  if  they  were  one  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
<3ent  Dig.  |f  302,  303 ;   Dec  Dig.  §  225.*] 

11.  Licenses  ({  8*)  —  Statutes  —  Constbuc- 
TioN— Suspension  and  Modification. 

Rev.  St  1911,  art  7355,  i  8,  which  levied 
an  occupation  tax  of  $20  on  every  billiard  or 
pool  table  used  for  profit,  and  the  pool  hall  stat- 
ute (Acts  33d  Leg.  c.  74),  which  permitted  coun- 
ties and  justice  precincts  to  accept  its  provisions 
whereby  pool  halls  might  be  prohibited  therein, 
were  not  in  irreconcilable  conflict,  and  the  prior 
statute  was  modified  b^  the  later  act  to  the 
extent  that  the  occupation  tax  was  applicable 
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only  in  the  territory  in  which  pool  h^Ua  wer« 
not  prohibited  by  an  acceptance  of  the  later  act; 
•o  that  one  did  not  suspend  the  other.  ■ 

[Ed.  Note.— For  other  cases,  see  Lioensea, 
Cent.  Dig.  ft  16,  17 ;  Dec  Dig.  |  &•] 

12.  Stahttes  (H  73,  77*)— CoNSXBUonoir— Lo- 

OAL  OB  Special  Law. 

A  local  option  law,  though  adopted  in  some 
parts  of  the  state,  and  rejected  in  others,  is  not 
for  that  reason  unconstitutional  as  lacking  in 
uniformity,  provided  it  is  submitted  in  the  same 
way  to  all  divisions  of  the  state,  nor  is  it  uncon- 
stitutional as  a  private,  local,  or  special  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  U  78-75,  7»-82;  Dec.  Dig.  |S  73, 
77.*] 

IS.  Courts  (|  95*)  — Rxtlbs  or  Decision— 

COHBTBUCTION  OF  CONSTITXTTION  OF  ANOTH- 
ER State. 

In  the  construction  of  the  Constitution  of 
another  state,  the  construction  placed  thereon 
by  the  courts  of  that  state  should  govern. 

[Ed.  Note.^For  other  cases,  see  Coorts,  Cent 
Dig.  fi  322,  323 ;  Dec.  Dig.  i  86.*] 

Davidson,  J.,  dissenting. 

Charles  Francis  was  arrested  on  a  com- 
plaint charging  that  he  ran  a  pool  room  and 
billiard  hall  in  a  certain  precinct  after  an 
election  bad  been  legally  held,  and  pool  rooms 
and  billiard  balls  prohibited,  under  the  pro- 
Tlslons  of  a  statute,  and  he  sued  out  an  orig- 
inal writ  of  habeas  corpus.  Relator  re- 
manded. 

Lightfoot,  Brady  &  Robertson,  of  Austin, 
for  relator.  C.  E.  Lane,  Asst  Atty.  OeiL,  for 
the  SUte. 

HARPER,  J.  A  complaint  was  filed 
against  relator  charging  that  he  ran  a  pool 
room  and  billiard  ball  in  Justice  precinct  No. 
1  of  Wilbarger  county,  Tex.,  after  an  elec- 
tion bad  been  legally  held,  and  pool  rooms 
and  billiard  balls  prohibited,  under  the  pro- 
visions of  chapter  74  of  the  Acts  of  the 
Tblrty-Tblrd  Legislature.  Wlien  arrested 
he  sued  out  a  writ  of  habeas  corpus  before 
this  court,  which  was  granted,  and  the  cause 
set  for  hearing  on  October  8th.  On  that  day 
the  cause  was  ably  argued  by  counsel,  and 
very  Interesting  and  thorough  brlefS  have 
been  flled  with  the  papers. 

On  account  of  tbe  importance  of  the  ques- 
tions involved,  we  have  given  much  study 
and  thought  to  the  propositions  involved  in 
the  case.  Tbe  principal  question  Involved  in 
the  case  is:  Can  the  Legislature  enact  a 
law  which  is  to  become  effective  in  any  given 
territory  in  tbe  future  upon  tbe  result  of  an 
election  therein  authorized  to  be  held?  Tbe 
pool  room  law  as  enacted  Is  what  in  legal 
phraseology  is  termed  a  "local  option  law," 
and  the  question  to  be  decided  is:  Can  the 
Legislature  enact  this  character  of  legisla- 
tion where  there  is  no  specific  authority  to 
do  so  found  in  tbe  Constitution?  The  Con- 
stitution SQeciflcally  commands  local  option 
laws  to  be  passed  in  regard  to  prohibiting 
tbe  sale  of  intoxicating  liquors,  to  prohibit 
stock  from  running  at  large,  and  in  some  oth- 


er instances;  but  there  is  no  command  found 
in  that  instrument  requiring  tbe  Legislature 
to  enact  a  local  option  law  in  regard  to  pool 
rooms  and  billiard  halls,  and  it  is  contended 
that,  as  there  is  no  specific  authority  grant- 
ed in  that  Instrument  to  pass  that  character 
of  law  as  regards  pool  rooms  and  billiard 
halls,  then  no  such  authority  exists  in  tbe 
Legislature  to  do  so. 

This  is  a  question  about  which  much  has 
been  written,  and  the  decisions  of  many 
states  are  in  conflict,  and.  tbe  decisions  of 
our  own  state  are  far  from  satisfactory.  Re- 
lator cites  us  to  tbe  cases  of  State  v.  Swish- 
er, 17  Tex.  441,  and  Ex  parte  Famswortb, 
61  Tex.  Cr.  R.  353,  135  S.  W.  535,  33  L.  R. 
A.  (N.  S.)  968,  and  61  Tex.  Gr.  R.  342,  135 
S.  W.  588,  as  holding  that  the  Legislature 
is  without  authority  to  enact  this  charac- 
ter of  legislation  in  the  absence  of  express 
authority  so  to  do  being  found  In  tbe  Consti- 
tntion.  We  do  not  think  the  Famswortli 
Case,  supra,  is  in  point,  because  the  question 
involved  in  that  case  is  not  the  same  question 
here  presented.  While  it  may  be  said  to 
be  tme  that  some  expressions  used  in  that 
case  would  seemingly  sustain  bis  contention, 
yet  when  tbe  case  is  analyzed  it  is  found 
that  the  questions  tliere  presented  are  not 
involved  in  this  case.  In  the  Swisher  Case, 
supra,  however,  if  we  take  tbe  language 
there  used  in  its  broadest  sense,  it  would 
support  relator's  contention.  In  the  Swish- 
er Case,  supra  (decided  in  1856),  the  Legisla- 
ture had  enacted  a  law  authorizing  an  elec- 
tion to  be  held  in  each  county  in  Texas  to 
determine  whether  or  not  the  sale  of-  in- 
toxicating liquors  should  be  permitted  or  pro- 
hibited in  such  county.  Swisher  was  in- 
dicted for  retailing  liquors  without  paying 
the  tax  levied  tmder  prior  laws,  and  he  plead- 
ed the  act  in  question  in  bar  of  such  prose- 
cution. His  plea  was  sustained  by  tbe  trial 
court,  and  the  court  holds  that  the  trial 
court  was  in  error  in  so  holding;  but  on  ac- 
count of  defective  record  the  appeal  was  dis- 
missed, and  it  was  unnecessary  to  pass  on 
any. other  question.  However,  in  writing  tbe 
opinion.  Judge  Lipscomb  uses  the  following 
language:  "The  question  presented  Is  not 
now  of  very  general  interest,  as  the  act, 
whether  constitutional  or  not,-  has  been  re- 
pealed. We  shall  therefore  not  give  to  it  tbe 
elaborate  investigation  that  we  would  other- 
wise have  felt  called  on  to  bestow  on  it. 
*  *  *  Tbe  mode  in  which  tbe  acts  of  the 
Legislature  are  to  become  laws  is  distinct- 
ly pointed  out  by  our  Constitution.  After 
an  act  has  i>assed  both  bouses  of  the  Legis- 
lature, it  must  be  signed  by  the-  q^eaker  of 
the  House  and  the  president  of  the  Senate. 
It  must  then  receive  the  approval  of  &e  Gov- 
ernor. It  is  then  a  law.  But,  should  the 
Governor  veto  it  and  send  it  back,  it  can 
only  become  law  by  being  passed  again  by 
both    houses   by   a    constitutional    majorlty 
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Tbere  la  no  authority  for  asking  the  aK>rov- 
al  of  the  voters  at  the  primary  elections  In 
the  different  counties.  It  only  requires  the 
votes  of  their  representatives  In  a  legislative 
capacity.  But,  besides  the  fact  that  the 
Constltation  does  not  provide  for  snch  refer- 
ence to  the  voters  to  give  validity  to  the 
acts  of  the  Legislature,  vre  regard  it  as  re- 
pugnant to  the  principles  of  the  representa- 
tive government  formed  by  our  Constltntlon. 
Under  our  Constitution,  the  principle  of  law- 
making Is  that  laws  are  made  by  the  people, 
not  directly,  but  by  and  through  their  chosen 
representatives.  By  the  act  under  considera- 
tion, this  principle  Is  subverted,  and  the  law 
Is  proposed  to  be  made  at  last  by  the  i)opular 
vote  of  the  people,  leading  Inevitably  to  what 
was  Intended  to  be  Avoided,  confusion  and 
great  popular  excitement  in  ttie  enactment  of 
laws." 

{1]  It  la  thus  seeh  that  a  decision  of  the 
qnestion  Involved  in  this  case  was  not  nec- 
essary to  a  disposition  of  the  case,  and,  as 
stated  by  the  learned  Judge  who  wrote  It,  he 
did  not  give  the  question  that  Investigation 
he  would  otherwise  have  felt  called  upon  to 
Slve  It,  and  this  opinion  would  be  what  Is 
termed  but  "obiter  dictum."  However,  had 
this  rule  of  decision  been  followed  by  our 
Supreme  Court,  we  would  feel  in  a  great 
measure  bound  by  It;  but  in  no  Instance 
since  its  rendition  has  the  Supreme  Court 
adhered  to  what  Is  therein  stated  to  be  the 
law,  if  we  take  the  words  used  in  their 
broadest  sense.  The  opinion  correctly  states 
that  this  Is  a  representative  form  of  gov- 
ernment, and  that,  while  the  laws  are  made 
by  the  people,  yet  they  ate  enacted  by  and 
through  their  chosen  representatives.  To 
this  principle  or  rule  of  law  we  do  not  think 
there  has  ever  been  or  can  ever  be  any  dissent 
The  fallacy  In  the  opinion.  If  fallacy  there 
be,  Is  In  Improperly  stating  the  premises, 
and.  In  doing  so,  the  conclusion  drawn  there- 
from would  necessarily  be  erroneous.  The 
opinion  Is  based  on  the  proposition  that  the 
law  as  It  left  the  hands  of  the  Legislature 
was  not  a  complete  enactment — was  not  a 
law,  but  other  steps  were  necessary  to  be  tak- 
en before  the  act  became  the  law  of  the 
land.  This  is  the  Incorrect  premise.  The 
act  as  passed  by  the  Legislature  was  a  com- 
pleted enactment  The  law,  it  is  true,  may 
be  said  to  have  adopted  what  Is  termed  the 
"local  option  system"  in  a  certain  matter 
of  police  regulation.  The  act  of  accepting  or 
rejecting  It  in  any  given  territory  forms  no 
part  of  Its  enactment  as  a  law;  this  right 
to  -vote  on  Its  acceptance  in  any  given  ter- 
ritory is  derived  and  flows  from  the  law  as 
passed  by  the  Legislature,  and  whether  or 
not  It  Is  ever  accepted  by  the  people  of  any 
given  county  in  no  manner  affects  the  validi- 
ty of  the  law.  It  would  still  be  the  law  of 
the  state,  and  might  be  taken  advantage  of 
at  any  time  If  the  people  of  any  county  saw 
proper  to  do  so.    It  is  a  ilgbt  given  by  .the 


law,  and  so  long  as  the  law  remains  on  the 
statute  books  the  right  exists. 

As  said  b^ore,  if  our  Supreme  Court, 
since  the  rendition  of  the  opinion  In  the 
Swisher  Case  had  followed  It,  we  would  be 
inclined  to  do  so;  but  every  time  since  then, 
when  the  question  involved  in  that  case  has 
been  before  our  Supreme  Court,  while  not  in 
specific  terms  overruling  it,  yet  it  has  as  ef- 
fectually done  so  as  it  is  possible  to  do  so 
without  specifically  so  stating. 

In  the  case  of  Stanfleld  v.  State,  83  Tex. 
321,  18  S.  W.  578,  this  same  question  again 
came  before  the  Supreme  Court  The  Legis- 
lature had  passed  a  law  creating  the  ofiSce  of 
county  superintendent  of  public  instruction, 
authorizing  counties  to  accept  or  reject  Its 
provisions,  and  if  accepted.  If  later  In  the 
wisdom  ot  the  commissioners'  court  such  ac- 
tion was  unwise,  the  county  was  given  the 
right  to  abolish  the  office,  and  reject  the  pro- 
visions of  the  law.  This  was  a  "local  op- 
tion law,"  and  was  sustained  by  the  Supreme 
Court  The  only  difference  in  that  law  and 
the  pool  hall  law  is  that  In  the  county  super- 
intendent law  the  accepting  or  rejecting  of  it 
was  left  to  the  commissioners'  court  of  the 
various  counties,  while  in  the  pool  hall  law  the 
accepting  or  rejecting  of  it  is  left  to  a  vote 
of  the  people  to  be  affected  by  its  provisions. 
If  the  county  superintendent  law  was  a  com- 
plete enactment,  then  this  law  would  also  be. 
In  passing  on  the  case.  Judge  Henry,  speak- 
ing for  the  court  says:  "Our  Constitution 
and  statutes  each  provide  for  the  adoption  ot 
laws  in  particular  -  localities  according  to 
and  dependent  upon  the  expressed  will  of  the 
people  to  be  affected,  and  such  statutes  have 
not  in  every  instance  teen  ewpressly  directed 
by  the  Constitution.  It  would  be  tedious  and 
would  serve  no  useful  purpose  to  undertake 
here  to  enumerate  all  instances  of  such  legis- 
lation. A  city  containing  1,000  inhabitants 
or  over  may  by  a  vote  of  its  council  accept 
or  reject  the  general  Incorporation  law  of 
this  state  for  cities  and  towns.  The  Inhabit- 
ants of  a  town  or  village  may  by  vote  accept 
or  reject  the  incorporation  act  provided  for 
them  (Eev.  Stats.  1879,  c.  11,  tit  17),  and, 
having  once  Incorporated,  such  towns  and  vil- 
lages may  by  their  own  vote  abolish  the  cor- 
poration. Including  the  offices.  »  •  • 
When  the  extended  area  of  this  state  Is  con- 
sidered, as  well  as  the  diversity  of  the  pur- 
suits of  its  Inhabitants,  and  the  great  dif- 
ferences in  population  and  resources  of  the 
different  counties,  It  would  be  unfortunate  if 
the  Legislature  did  not  have  the  power  to 
enable  the  different  counties  to  adopt  or  de- 
cline some  of  the  agencies  of  government  ac- 
cording to  the  exigencies  of  their  situation. 
And  such  acts  must  be  very  clearly  in  contra- 
vention of  the  fundamental  law  before  we 
shall  feel  ourselves  warranted  In  so  declaring 
them.  It  was  the  Legislature,  and  not  the 
county  commissioners'  court,  that  made  the 
law  ^viug  to  the  court  the  power  (to  create 
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and)  to  abolish  the  office.  The  conrt  abolish- 
ed the  office  in  pursuance  of  a  law  of  the 
Legislature ;  but  it  cannot  be  said  that  be- 
cause it  exercised  that  power  under  the  law 
it  made  the  law  Itself." 

Again,  in  the  case  of  Johnson  y.  Martin,  75 
Tex.  37,  12  S.  W.  323,  our  Supreme  Court 
had  the  question  of  the  constitutionality  ot 
local  option  laws  before  them.  In  that  case 
the  court  was  passing  on  the  constitution- 
ality of  what  is  known  as  the  cotton  weigh- 
ers' law,  and  the  court  says:  "It  is  not  con- 
tended by  the  appellees  in  support  of  the 
judgment  below  that  the  law  would  have 
been  unconstitutional  U  It  had  been  manda- 
tory, tliat  is,  if  it  bad  commanded  the  com- 
missioners' court  to  Order  the  election,  but 
that  the  law  is  unconstitutional  because  It 
left  the  expediency  of  ordering  the  election 
to  the  discretion  of  the  commissioners'  court, 
thereby  delegating  to  them  the  legislative 
power.  The  position  of  the  appellees  is  un- 
tenable. The  law  as  it  stands  was  enacted 
by  the  Legislature  in  accordance  with  consti- 
tutional forms,  and  as  a  law  was  complete  by 
the  legislative  enactment  The  commission- 
ers' court  have  no  power  to  revise  or  modify 
the  act  in  any  respect;  they  merely  have  tb6 
right  to  put  the  law  in  force  by  having  an 
election — to  organize  by  calling  an  election 
for  the  officer,  who  is  to  execute  the  law  as  it 
came  from  the  hands  of  the  Legislature.  It 
might  be  said  that  the  law  Is  to  take  effect 
upon  the  happening  of  a  subsequent  event — 
that  is,  the  decision  of  the  commissioner^ 
court  that  It  Is  necessary  in  their  respective 
countle&  Such  discretion  to  the  council 
boards  of  subordinate  branches  or  divisions, 
of  the  government  is  not  unusual,  and  is  not 
unconstitutional.  It  Is  allowed  to  them,  be- 
cause in  matters  of  local  regulation  It  may  be 
fairly  supposed  'they  are  more  competent  to 
Judge  of  their  needs  than  a  central  authori- 
ty.' The  Legislature  cannot  merely  propose  a 
law  to  be  adopted  by  the  people ;  but,  where 
there  is  affirmative  legislation,  its  enforce- 
ment in  counties,  districts,  or  towns,  when 
the  law  so  provides,  may  be  left  to  the  option 
of  such  localities.  It  might  not  be  allowed 
to  submit  a  general  law  to  the  people  of  the 
state  at  large  to  all  the  electors.  This  has 
been  held  to  be  In  violation  of  the  Ck>n§titu- 
tlon,  which  gives  to  the  Legislature  the  exclu- 
sive right  to  make  laws.  See  Ciooley's  Const 
Llm.  145-147.  But  even  this  was  held  to  be 
legitimate  in  some  cases.  Smith  v.  City,  26 
Wis.  291,  and  cases  there  cited.  The  privi- 
lege of  the  electors  of  a  district  to  be  affected 
by  a  law  to  say  whether  they  will  accept  its 
provisions,  the  law  giving  them  the  right  to 
accept  or  reject  is  now  generally  permitted, 
and  regarded  as  constltutlonaL  People  v. 
Stont  23  Barb.  (N.  Y.)  349;  Dome  v.  Wil- 
cox, 45  Mo.  458 ;  Bank  v.  Brown,  26  N.  T. 
470 ;  Ex  parte  Wall,  48  Cal.  279, 17  Am.  Rep. 
425 ;  San  Antonio  v.  Jones,  28  Tex.  32.  In 
the  last  above-cited  case  Chief  Justice  Moore 
said:  The  Leglslatare  may  grant  authority  aa 


well  as  give  commands,  and  acts  done  under 
its  authority  are  as  valll  as  tf  done  in  obedi- 
ence to  its  commands.  Nor  is  the  statute 
whose  complete  execution  and  application  to 
the  subject-matter  is  by  Its  provisions  to  de- 
pend on  the  assent  of  some  other  body  a  dele- 
gation of  legislative  power.  The  discretion 
goes  to  the  exercise  of  the  power  conferred 
by  the  law,  but  not  to  make  the  law  itself.' " 
In  both  of  these  cases  the  Swisher  Case, 
reported  in  17  Tex.,  and  hereinbefore  cited,  is 
referred  to,  and,  while  not  in  terms  overrul- 
ed, yet  the  court  recognized  and  stated  that 
in  the  Swisher  Case  the  contrary  bad  been 
held  to  what  they  held  later,  in  the  Stanfleld 
and  Johnson  v.  Martin  Cases,  just  dted  and 
quoted  from ;  and  in  every  case  in  which  our 
Supreme  Court  lias  referred  to  the  Swisher 
Case  since  Its  rendition,  it  has  distinguished 
it  and  upheld  laws  containing  local  option 
features.  We  have  a  ntunber  of  laws  on  oar 
statute  books  that  it  is  left  to  the  option  of 
the  people  to  be  affected  to  decide  whether 
or  not  they  will  accept  the  benefits  of  the 
laws,  and  in  no  instance  since  the  rendition 
of  the  opinion  in  the  Swisher  Case  has  such 
laws  been  held  by  our  Supreme  Court  to  be 
unconstitutional.  As  illustrative  of  this,  we 
may  refer  to  those  provisions  of  our  statutes 
which  authorize  a  city  or  town  to  Incorporate 
and  accept  the  provisions  of  the  chapters 
relating  to  cities  and  tovras.  In  chapter  14, 
tit  22,  a  town  or  village  containing  not  less 
than  500  Inhabitants  desiring  to  accept  the 
provisions  of  said  chapter,  20  residents  may 
file  a  petition  with  the  county  judge,  who  or- 
ders an  election  at  which  all  qualified  voters 
residing  in  the  territory  may  vote;  if  a 
majority  vote  in  favor  of  the  proposition,  the 
county  judge  so  declares  and  enters  an  or- 
der of  record,  when  the  citizens  of  the  terri- 
tory become  entitled  to  the  benefits  of  the 
law.  This  law,  when  enacted,  was  operative 
in  no  territory,  and 'became  operative  only 
when  the  people  of  the  territory  by  majority 
vote  so  decide,  as  is  the  case  in  this  pool 
room  law.  If  the  Legislature  should  say 
that  a  village  containing  500  inhabitants 
could  avail  themselves  ot  the  provisions  of 
chapter  14  by  deciding  to  accept  same  at  an 
election  held  to  so  determine,  then  they  could 
say  where  10  people  are  gathered  together 
they  could  so  decide,  if  the  Legislature  had 
elected  to  so  declare.  Again,  after  cities, 
towns,  and  villages  have  accepted  by  a  vote 
the  benefits  of  the  laws  relating  to  those 
municipalities,  they  are  authorized  by  the 
law  to  again  vote  on  the  question  and  re- 
lieve themselves  from  the  operation  of  those 
provisions  of  the  statute.  What  more  does 
the  pool  room  law  do  or  say?  And  after 
accepting  the  law  relating  to  cities,  towns, 
and  villages,  the  Legislature  has  provided  by 
law  that  if  they  desire  to  change  their  form, 
they  may  do  so,  and  accept  in  lieu  thereof 
chapter  15  of  title  22— a  commission  form  of 
government.  When  this  was  enacted  by  the 
Legislature  it  became  operative  in  no  specific 
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part  of  tbe  state ;  but  It  was  a  general  law, 
and  aatborlzed  the  citizens  to  petltioi^  the 
mayor,  If  Incorporated,  or  tbe  county  Judge, 
If  unincorporated,  for  an  election  that  they 
might  determine  for  themselTes  whether  or 
not  they  would  accept  the  provisions  of  the 
law.  Other  illustrations  might  be  cited,  and 
these  laws  have  all  been  upheld  by  our  Su- 
preme Court,  and  they  all  left  tt  to  the  op- 
tion of  the  people  to  be  afFected  to  say  wheth- 
er or  not  they  would  accept  the  provisions 
of  tbe  law.  Many,  without  thinking,  take 
the  wrong  view  of  the  state  Constitution.  It 
la  true  that  the  federal  government  Is  one  of 
delegated  power,  and,  to  decide  whether  or 
not  Congress  may  enact  certain  character  of 
legislation,  we  must  look  to  the  federal  Consti- 
tution, and.  If  authority  and  power  is  not 
therein  granted  to  Congress  to  do  ao,  then 
Congress  cannot  legislate  on  that  matter. 
Bnt  this  is  not  true  of  a  state.  All  power 
not  delegated  to  the  federal  government  was 
reserved  to  the  state,  and  this  power  is  in- 
herent In  the  people  of  the  state.  They  can 
act  as  they  deem  best  for  the  public  good, 
and,  while  It  is  true  they  must  act  In  the 
way  provided  by  the  state  Constitution,  we 
look  to  that  Instrument,  not  for  grant  of  au- 
thority or  power,  but  only  to  see  If  the  peo- 
ple have  placed  therein  any  Inhibition  in  re- 
gard to  the  matter.  The  people,  In  the  pas- 
sage or  enactment  of  laws,  in  the  Constitu- 
tion have  provided  that  their  laws  must  be 
passed  by  their  representatives — ^the  Legis- 
lature— and  they  have  therein  specified  the 
particular  mode  and  method  necessary  to  the 
passage  of  law ;  and  a  law  can  be  raacted  in 
no  other  way.  This  much,  we  think,  will  be 
«»iceded  by  all.  But  in  the  passage  of  a 
state  law  no  other  limitation  Is  upon  the 
Legislature  than  that  found  in  the  Constitu- 
tion, and  the  scope  of  a  law  Is  not  prescrib- 
ed. This  Is  the  fallacy  of  these  decisions 
that  hold  what  is  termed  "local  option  laws" 
unconstitutional,  lliey  proceed  upon  the  the- 
ory that  the  Constitution  has  prescribed  the 
scope  of  the  law,  and  that  the  law  to  be  a 
complete  enactment  must  go  Into  effect  at 
once,  and  not  bo  made  to  depend  upon  any 
future  contingency.  This  doctrine  or  rule, 
at  one  time,  had  some  adherents,  and  espe- 
cially the  contention  that  the  future  contin- 
gency must  not  be  determined  by  an  election 
provided  for  in  the  law.  But  the  few  who  at 
first  adhered  to  that  rule  have  in  the  main 
long  since  abandoned  it  As  said  by  Mr. 
Freund,  in  his  work  on  Police  Power,  p.  205: 
"Tbe  moat  common  form  of  local  power  of 
prohibition  is  that  of  local  option,  which  is 
found  in  about  half  of  the  states  of  the  Un- 
ion. Legislative  provision  is  made  for  the 
expression  by  vote  of  the  wishes  of  the  peo- 
ple (of  the  county  or  of  a  town),  whether 
licenses  are  to  be  granted  or  not,  such  vote 
to  be  repeated  periodically  or  upon  the  peti- 
tion of  voters.  In  a  number  of  earlier  cases 
the  principle  of  local  option  was  dedaied  nn- 
constltatlonal  aa  an  undue  ddegation  of  .leg- 


islative power  by  the  Legislature  to  the  peo- 
ple. It  is  not  within  tbe  scope  of  this  trea- 
tise to  discuss  the  validity  of  processes  of 
legislation,  but  it  seems  clear  that,  where  the 
local  power  does  not  merely  consist  in  tbe 
ratl^catlon  of  some  legislative  measure  which 
has  been  withdrawn  from  local  control,  and 
can  be  altered  only  by  another  exercise  of 
state  legislative  power,  but  is  continuing  so 
that  the  people  of  the  district  can  both  adopt 
and  afterwards  repeal  or  adopt  at  any  time, 
that  then  the  delegation  is  undistinguishable 
from  the  immemorial  grrant  of  local  powers 
of  government.  The  validity  of  local  option 
Is  now  generally  recognized,  and,  even  In 
the  states  in  which  it  was  formerly  held  un- 
constitutional, the  position  of  the  courts  has 
been  reversed  or  materially  modified." 

It  is  thus  seen  that  Mr.  Freund  says  in  a 
number  of  earlier  cases  such  laws  were  held  to 
be  unconstitutional,  but  the  validity  of  such 
laws  is  now  generally  recognized.  As  sup- 
porting tbe  text  that  the  earlier  cases  held 
the  law  unconstitutional,  we  find  the  case 
of  Parker  v.  Commonwealth,  6  Pa.  507,  47 
Am.  Dec.  480;  but  we  find  this  case  overrul- 
ed by  the  Supreme  Court  of  Pennsylvania 
In  the  case  of  Locke's  Appeal,  72  Pa.  491,  13 
Am.  Rep.  716,  and  the  right  of  a  state  to 
enact  local  option  laws  in  matters  of  police 
regulation  sustained.  In  Geebrick  v.' State, 
S  Iowa,  491,  a  local  option  law  was  held 
unconstitutional;  but  this  opinion  was  over- 
ruled in  Witter  v.  Porkner,  94  Iowa,  1,  62 
N.  W.  683,  and  the  right  of  a  state  to  enact 
local  option  laws  sustained.  The  same  may 
be  said  of  the  courts  in  Indiana.  In  the 
case  of  Maize  v.  State,  4  Ind.  842,  such  a  law 
was  first  held  unconstitutional;  but  that  de- 
cision was  subsequently  overruled  in  the  case 
of  Groesch  v.  State,  42  Ind.  647,  and  so  it 
may  be  said  of  every  case  cited  by  Mr. 
Freund  which  first  held  such  laws  uncon- 
stitutional, they  have  all  been  overruled  by 
later  decisions  of  their  own  state. 

Mr.  Black,  In  his  work  on  Constitutional 
Law,  says:  "A  'local  option'  law  is  a  law 
framed  for  the  purpose  of  prohibiting  and 
severely  restricting  the  sale  of  Intoxicating 
liquors,  and  containing  a  provision  that  the 
several  counties,  townships,  or  other  divi- 
sions of  tbe  state  may  hold  elections  to  de- 
termine by  popular  vote  whether  they  desire 
the  law  to  be  in  force  In  their  limits,  and 
with  the  further  provision  that,  in  each 
case  where  such  election  results  In  favor  of 
the  adoption  of  the  law,  it  shall  take  effect 
in  the  district  so  voting,  but  that  each  dis- 
trict rejecting  it  shall  continue  to  be  govern- 
ed, in  this  respect,  by  the  existing  laws.  In 
some  few  cases  such  laws  have  been  ruled 
unconstitutional,  on  tbe  ground  that  they 
delegated  the  power  of  the  Legislature.  But 
the  very  great  preponderance  of  authority 
Is  to  the  effect  that  such  a  statute.  If  It  is 
a  complete  enactment  in  Itself,  requiring 
nothing  further  to  give  it  validity,  and  de- 
pending opon.tbe  pppoUm:  y^U>  for  aotblng 
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bat  a  determlnatldn  6t  tUe  tfefritorial  llmita 
of  Ita  operation.  Is  a  valid  exerdte  of  the 
legislative  power.  Well  v.  Calhoun  (0.  C.) 
25  Fed.  865;  State  v.  Court  of  Common 
Pleas,  36  N.  J.  Law,  72  [13  Am.  Rep.  422]; 
State  y.  Pond,  93  Mo.  606,  6  S.  W.  469; 
Locke's  Appeal,  72  Pa.  491  [13  Am.  Rep. 
716];  Com.  v.  Dean,  110  Mass.  357;  VUlage 
of  Gloversvllle  v.  Howell,  70  N.  Y,  287; 
Anderson  v.  Com.,  13  Bush  (Ky.)  485t  Gor- 
don V.  State,  4a  Ohio  607,'  23  N.  £3.'  63  [6 
L.  B.  A.  749]." 

Sutherland  Is  recognised  as  one  of  the 
ablest  and  most  authoritative  text-4Kx>k  writ- 
ers of  this  day  and  tiide,  and  in  Ids  great 
work  on  Statutory  Construction  beginning  on 
page  170  says:  "It  is  noiw  settled  that  laws, 
at  least  of  local  application,  may  be  Impera- 
tive or  permissive;  they  may  authorize  the 
people  of  cities,  villages,  townships,  counties, 
groups  of  counties,  or  other  limited  districts' 
not  otherwise  d^flned  than  for  the  purposes 
of  such  acts,  to'  determine  for  themselves 
local  questions  of  police,  taiation,  or  an^ 
other  matter  affecting  their  local  welfare, 
and  the  law  may  be  conditioned  to  carry 
into  eftect  their  determination  or  option. 
They  have  thus  been  authorised  to  decide 
by  popular  vote  and  execute  their  decision 
to  coi) tribute  for  the  bnllding  for  railroads, 
or  other  public  Improvements;  to  establish 
or  remove  a  county  seat;  whether  there  shall 
be  license  or  prohibition  of  the  liquor  traf- 
fic; whether  paupers  shall'  M'  a  county  or  a 
township  charge;  whether  twd  manlclpaii-1 
ties  shall  be  united  into  one;  '^Whether  they 
will  have  a  system'  of  free  schools;  whether 
a  school  district  shall  be  established  or  dis- 
solved; whether  a  public  Ub'rarjr  shAU  be 
established  and  malntaihed ;  wheth^i^  domes- 
tic animals  shall  be  permitted  to  run  at 
nirge.  The  people  locally  inteiested  may 
have  the  option  to  accept  or  rejeM  a  muUld- 
pal  charter  or  amendatory  acts,  or  local  po- 
lice law.  •  •  •  Such  cases  as  Rice  v. 
Foster,  Parker  v.  Commonwealth,  Bx  imrte 
Wall,  and  Maize  v.  State,  are  now  exception-, 
al,  and  are  simply  out  of  handony  with  the 
law  as  held  throughout  the  couilktry.  On  the 
whole  It  may  perhaps  b&  considered  a  sound: 
conclusion,  and  I  think  It  Itr  snppoi^ted '  byi 
preponderance  of  authority,  that,  whether  an 
act  is  general  or  local,  the  Legislature  may 
In  their  wisdom  ta.ke  Into  conslderattoA  the 
wishes  of  the  public,  and  determine  not  to 
Impose  a  law  on  an  unwilling  or  nonconsoit- 
Ing  people.  Having  the  power'  to  make  their 
laws  conditional  to  take  ette6t  only  on  the 
happening  of  contingent  events,  what  the 
events  shall  be  on  which  the  takUig  efFect  of 
an  act  shall  depend  Is  not  a  judicial  question, 
but  wholly  and  absolutely  within  the  discre- 
tion of  the  Legislature,  like  the  emergency 
which  will  Induce  them  to  mafte' tui  act  take' 
immediate  effect,  and  that  the  result  of  a 
popular  vote  is  a  contingent  event  within 
that  discretion.  -  *  *  *  It  Is  common  for 
the  Leglslatora  to  paaa  general  lava,  «ppUca-. 


ble  to  the  whole  state,  with  a  provision  that 
they  shall  operate  only  In  such  localities  a* 
shall  adopt  them  by  popular  vote  or  other- 
wise. Such  provisions  for  the  operation  of 
the  act  are  valid,  and  do  not  eonstltate  a 
delegation  of  leglidative  power." 

As  sustaining  this  text,  he  cites,  in  addi- 
tion to  the  cases  above  dted,  Boyd  v.  Bryant, 
36  A  A.  69,  87  Am.  Rep.  6;  In  re  Petition  of 
Cleveland,  62  N.  J.  Law,  188,  19  AU.  17,  7 
L.  R.  A.  431 ;  Adams  v.  Beloit,  105  Wis.  363, 
81  N.  W.  869,  47  L.  R.  A.  441;  Martin  v. 
People,  87  111.  624;  Shreve  v.  Cicero,  129  IlL 
226,  21  N.  B.  815;  CaldweU  v.  Barrett,  73 
Oa.  604;  Hammond  v.  Haines,  28  Md.  541,  90 
Am.  Dec.  77;  Com.  v.  WeUer,  14  Bush  (Ky.) 
218,  29  Am.  Rep.  407;  State  v.  Cook,  24 
Minn.  247,  81  Am.  Rep.  344;  FeU  ▼.  State, 
42  Md.  71,  20  Am.  Rep.  83;  Schulherr  v. 
Bordeaux,  64  Miss.  69,  8  South.  201;  Com. 
V.  Bennett,  108  Mass.  27;  State  v.  Wilcox, 
42  Conn.  364,  19  Am.  Rep.  636;  Barnes  v.  ' 
Supervisors,  61  Miss.  307;  State  v.  Forkner, 
94  Iowa,  1,  62  N.  W.  772,  28  L.  B.  A.  206; 
State  V.  Pond,  93  Mo.  606,  6  S.  W.  469;  and 
other  cases  which  will  be  found  ~In  the  notes 
to  the  texts.  As  some  of  these  cases  express 
it,  It  was  the  law  that  authorized  the  vote 
to  be  taken,  and,  ^ivben  tkken,  the  law,  and 
not  the  vote,  declared  the  result  that  should 
follow  the  vota  The  vote  was  the  means 
provided 'to  ascertain  the  will  of  the  people, 
not  as  to  the  passage  of  the  law,  but  wheth- 
er the  thing  provided  In  the  law  shoUd  be 
prohibited  In  their  midst  The  vote  sprang 
from  the  law,  and  not  the  law  from  the  vote. 
By  their  vote  the  electors  declared  no  con- 
sequences, prescribed  no  penalties,  and  ex- 
ercised no  legislative  functions.  The  law 
declared  the  consequences,  and  whatever  they 
may  be  they  are  exclusively  the  result  of  the 
legislative  will. 

Mr.  Cooley,  who  is  recognized  as  one  of 
the  ablest  writers  on  Constitutional  Law  of 
our  day,  says,  in  his  work  on  Constitutional 
Limitations:  "One  of  the  settled  maxims  In 
constitutional  law  Is  that  the  power  confer- 
red upon  the  Legislature  to  make  laws  can- 
not be  delegated  by  that  deitertment  to  any 
other  body  or  authority.  Where  the  sov- 
etelgd  power  of  the  state  has  located  the 
authority,  there  It  must  remain,  and  by  the 
constitutional  agency  alone  the  laws  must  be 
made  until  the  Constitution  Itself  is  changed. 
The  power  to  whose  Judgment,  wisdom,  and 
patriotism  this  high  prerogative  has  been 
Intrusted  cannot  relieve  Itself  of  the  respon- 
sibility by  choosing  other  agencies  upon 
which  the  power  flhall  be  devolved,  nor  can 
It  substitute  the  Judgment,  wisdom,  and 
patriotism  of  any  other  body  for  those  to 
which  alone  the  people  have  seen  fit  to  con- 
fide this  sovereign  trust  But  it  is  not  al- 
ways essential  that  a  legislative  act  should 
be  a  completed  statute  which  mnat  in  any 
event  take  eftect  as  law  at  the  time  it 
leaves  the  hands  of  tiie '  Idglslative  d^iart- 
mi^ntt'  ;A  Statute  may  be'4»BditlonaI,  and  Us 
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taking  effect  may  be  made  to  depend  upon 
some  snbseqnent  event.  AfiSrmatlTe  legiala- 
tlon  may  In  some  cases  be  adopted,  of  which 
the  parties  interested  are  at  liberty  to  avail 
themselvefi  or  not  at  their  option.  In  these 
cases  the  legislative  act  is  regarded  as  com- 
plete when  it  has  passed  through  the  constl- 
tntional  formalities  necessary  to  perfected 
legislation,  notwithstanding  Its  actually  go- 
ing into  operation  as  law  may  depend  npon 
Its  snbseqnent  acceptance.  •  •  •  Such 
laws  are  known.  In  common  parlance,  as  'lo- 
cal option  laws.'  They  relate  to  subjects 
which,  like  the  retailing  of  intoxicating 
drinks,  or  the  mnnlng  at  large  of  cattle  In 
the  highways,  may  be  differently  regarded  In 
different  localities,  and  they  are  sustained  on 
what  seems  to  us  the  impregnable  ground 
tbat  the  subject,  though  not  embraced  within 
the  ordinary  power  of  the  mnnlclpalltles  to 
make  by-laws  and  ordinances,  is  nevertheless 
within  the  class  of  police  regulations  In  re- 
spect to  which  it  is  proper  that  the  local 
Judgment  should  controL" 

He  cites,  as  sustaining  his  text,  the  fol- 
lowing cases :  Commonwealth  v.  Bennett,  108 
Mass.  27;  Commonwealth  v.  Dean,  110  Mass. 
S5T;  Commonwealth  v.  Fredericks,  119  Mass. 
199 ;  Bancroft  v.  Dumas,  21  Vt  456;  SUnger 
V.  Henneman,  38  Wis.  504;  Erllnger  v.  Bon- 
eau,  51  111.  94;  Gunnarssohn  v.  Sterling,  92 
111.  669;  State  v.  Morris  County,  36  N.  J. 
I/aw,  72, 13  Am.  Rep.  442 ;  Paul  v.  Gloucester 
County,  50  N.  J.  Law,  685,  16  Atl.  274,  1 
Li.  R.  A.  86;    State  v.  Wilcox,  42  Conn.  364, 

19  Am.  Rep.  536;   Fell  v.  State,  42  Md.  71, 

20  Am.  Rep.  83;  State  t.  Cooke,  24  Minn. 
247,  31  Ahi.  Rep.  344;  Cain  v.  Commission- 
ers, 86  N.  C.  8;  Boyd  ▼.  Bryant,  35  Ark.  69, 
37  Am.  Rep.  6;  Savage  v.  Com.,  84  Va.  619, 
S  S.  a  565;  Caldwell  v.  Barrett,  73  Ga.  604; 
Schulherr  v.  Bordeaux,  64  Miss.  69,  8  South. 
201 ;  State  ▼.  Pond,  93  Mo.  606,  6  S.  W.  460 ; 
Territory  v.  O'Connor,  5  Dak.  397,  41  N.  W. 
746,  3  L.  B.  A.  355  (Peek  v.  Bloomingdale, 
82  Mich.  393,  47  N.  W.  87,  10  L.  R.  A.  69). 
Local  option,  as  applied  to  the  sale  of  liq- 
uors, has  also  been  sustained  in  Canada. 
Mayor,  etc.,  v.  Queen,  3  Can.  Sup.  Gt.  o05. 

Mr.  Joyce,  author  of  standard  text-books, 
Jncluding  the  "Law  of  Intoxicating  Liquors," 
"Law  of  Injunctions,"  etc.,  on  this  question, 
says:  "By  local  option  is  meant.  In  sub- 
stance, the  right  of  minor  political  subdivi- 
sions of  a  state  to  determine  for  themselves 
whether  the  Uquor  traffic  may  be  carried 
on  within  their  limits.  As  In  other  cases  of 
legislative  action  in  reference  thereto,  so  we 
flndliere  that,  though  laws  of  this  character 
have  been  the  subject  of  vigorous  attack  on 
tbe  gimmd  of  their  unconstitutionality,  yet 
they  have  generally  been  upheld;  it  being 
declared  that  every  reasonable  intendment  is 
to  be  resolved  in  favor  of  tbe  constitutional- 
i^  ct  such  a  law.  The  objection  most  £re- 
qneotly  raised  against  these  acts  is  that 
tbef  operate  as  a  delegation  of  legislative 


power.  This  objection  has  not,  however,  met 
with  any  favorable  consideration  from  the 
courts,  since  It  is  the  action  of  the  Legisla- 
ture which  gives  the  measure  the  effect  of  a 
law.  The  vote  of  the  citizens  in  respect  to 
its  adoption  la  not  to  be  regarded  as  a  legis- 
lative act,  but  simply  a  determination  as 
to  the  acceptance  of  the  provisions  of  that 
which  is  already  a  law.  It  is  the  contingen- 
cy upon  which  the  enactment  takes  ^ect 
Nor  are  laws  to  this  effect  within  the  inhibi- 
tion of  the  constitutional  provision  as  to  spe- 
cial, local,  or  class  legislation.  Where  the 
act  is  general  in  its  operation  throughout 
a  state,  no  one  subdivision  having  either 
greater  or  less  power  than  another,  it  is  not 
rendered  unconstitutional  by  the  fact  that 
one  or  more  political  subdivisions  adopt  its 
provisions  while  others  do  not" — citing  Ter- 
ritory ex  rel.  McMahon  v.  O'Connor,  5  Dak. 
397,  41  N.  W.  746,  8  L.  R.  A.  355;  Paul  v. 
Gloucester  County,  60  N.  J.  Law,  685,  16  AtL 
272,  1  L.  R.  A.  86,  and  other  cases. 

In  passing  on  the  question  of  local  option 
laws,  the  courts  have  had  l)efore  them  main- 
ly such  laws  passed  authorizing  the  prohibi- 
tion of  the  liquor  traffic.  In  Texas  we  have 
a  positive  command  In  the  Constitution  that 
the  Legislature  pass  such  a  law,  but  it  is 
about  the  only  state  in  the  Union  where 
such  a  command  Is  found  in  the  Constitu- 
tion; while  In  nearly  one-half  the  states  laws 
of  that  character  have  been  passed  and  sus- 
tained as  statutory  enactments,  notably  Mis- 
souri, Kentucky,  Illinois,  Mississippi,  Massa- 
chusetts, South  Dakota,  Oregon,  Louisiana, 
Arkansas,  Indiana,  Ohio,  Montana,  New  Jer- 
sey, and  many  other  states.  In  none  of  those 
states  is  any  express  command  or-  authority 
found  in  their  Constitutions,  as  in  ours.  In 
Pennsylvania,  Indiana,  Iowa,  and  some  of 
the  other  states  laws  of  this  character  were 
first  held  to  be  unconstitutional  on  the 
ground  that  to  so  provide  in  the  law  was  a 
delegation  of  legislative  power,  and  of 
course.  If  that  was  a  proper  construction  of 
the  law,  then  tbe  position  would  be  unassail- 
able. But  even  in  the  earlier  cases  the 
courts  of  a  number  of  states  held  to  the 
contrary,  and  promulgated  the  rule  of  law 
that  is  now  recognized  as  the  correct  rule  of 
construction,  notably  Massachusetts,  New 
Hampshire,  and  New  Jersey,  in  the  cases  of 
Commonwealth  v.  Bennett,  108  Mass.  27; 
Com.  V.  Dean,  110  Mass.  357;  State  v. 
Noyes,  10  Foster  (30  N.  H.)  270;  State  ex  reL 
Sandford  v.  Court  of  Common  Pleas,  36  N. 
J.  Law,  72.  In  these  and  numerous  other 
cases  the  substance  of  what  has  been  held 
to  be  the  law  by  the  great  weight  of  au- 
thority is  that  laws  may  t>e  absolutely  de- 
pendent upon  no  contingency,  or  they  may  be 
subject  to  such  conditions  as  the  Legislature, 
in  its  wisdom,  may  impose.  They  may  take 
effect  only  upon  the  happening  of  events 
which  are  in  future  and  uncertain,  and 
among  others  the  volontaiy  act  of  tUe  par- 
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tlea  npon  whom  they  are  designed  to  operate. 
They  are  not  the  less  perfect  and  complete 
when  passed  by  the  Legislature,  though  fu- 
ture and  contingent  events  may  determine 
whether  or  not  they  shall  operate  lu  certain 
territory.  The  Legislature  may  confer  a 
power  without  desiring  to  enforce  its  exer- 
cise, and  leave  the  question  whether  it  shall 
be  assumed  to  be  determined  by  the  electors 
of  a  particular  district  It  may  command  or 
It  may  only  permit,  and  in  the  latter  case 
as  In  the  former  its  acts  have  the  efficacy 
of  laws.  The  true  distinction  is  between  the 
delegation  of  power  to  make  a  law,  which 
necessarily  inrolves  a  discretion  as  to  what 
the  law  stiall  be,  and  conferring  authority 
or  discretion  as  to  its  acceptance  and  execu- 
tion to  be  exercised  under  and  in  pursuance 
of  the  law.  What  is  known  as  the  pool 
room  law  is  as  complete  an  enactment  and 
law  as  is  the  local  option  Intoxicating  liquor 
law — the  only  difference  is  that  in  one  in- 
stance there  is  a  command  iu  the  Constitu- 
tion that  such  a  law  be  enacted,  while  in 
tb»  other  instance  the  (Constitution  is  silent ; 
but  silence  on  the'  subject  in  the  Constitution 
is  no  inhibition,  and,  to  deprive  the  Legis- 
lature of  the  power  to  enact  this  character 
of  law,  there  must  be  a  positive  inhibition. 
When  we  were  but  colonies  and  part  of  the 
English  empire,  then  It  was  that  all  power 
flowed  from  the  King — be  was  sovereign, 
and  the  people  had  no  rights  except  such  as 
might  be  granted  them  by  the  King,  or  by 
Parliament  with  the  consent  of  the  King, 
and  theue  could  be  taken  away  from  the 
people  of  the  realm  whenever  the  King  and 
Parliament  so  decided  and  declared.  But 
not  80  in  this  country.  Our  rights  do  not 
flow  from  the  President,  the  Governor,  or 
any  other  governmental  agency.  Sovereignty 
abides  in  the  people — there  all  power  is  vest- 
ed, and  from  this  source  all  authority  must 
in  its  inciplency  flow.  While  the  government 
was  divided  into  three  great  departments, 
the  executive,  legislative,  and  Judicial,  yet 
the  power  and  authority  of  each  has  its 
origin  in  the  sovereigns  of  the  soil — the  peo- 
ple of  the  state.  The  power  and  authority 
vested  or  confided  in  the  legislative  branch 
la  the  broadest  and  most  comprehensive  in 
its  scope  of  either  of  the  three.  The  Legisla- 
ture is  the  direct  representative  of  sovereign- 
ty in  the  enactment  of  laws  and  declaring 
the  policy  of  the  state.  No  question  of  more 
delicacy  or  importance  ever  comes  before  a 
court  of  last  resort  than  one  which  involves 
the  constltutiouallty  of  an  act  passed  in  due 
form  by  the  legislatve  department  of  the 
government 

[2,  3]  With  the  policy  of  the  law,  the  wis- 
dom, or  want  of  it  In  its  enactment  we 
have  no  concern ;  that  belongs  to  the  domain 
of  the  Legislature.  Our  business  Is  to  de- 
clare what  is  the  law,  and  not  to  make  law. 
When  the  constitutionality  of  a  law  is  as- 
sailed, before  we  can  assume  to  declare  it 


void,  and  tbna  erase  It  from  the  statute 
books,  "its  invalidity  must  be  made  plainly 
to  appear."  When  courts  are  called  upon  to 
pronounce  upon  the  invalidity  of  an  act  of 
the  Legislature,  passed  with  all  the  forms  ' 
and  ceremonies  requisite  to  give  it  force, 
they  approach  the  question  with  great  caa- 
tion,  and  never  declare  a  statute  void  un- 
less, in  their  Judgment  its  nullity  and  in- 
validity are  placed  beyond  a  reasonable 
doubt  No  rule  of  construction  is  better  es- 
tablished, both  on  principle  and  authority, 
than  that  acts  of  the  Leg^islature  are  pre- 
sumed to  be  constitutional  until  the  contra- 
ry is  clearly  shown.  The  Legislature  is  pe- 
culiarly under  the  control  of  the  popular 
will.  It  is  liable  to  be  changed  at  short  in- 
tervals by  election.  Its  errors,  therefore,  can 
be  quickly  cured.  The  courts  are  more  re- 
mote from  the  people.  If  we,  by  following 
our  doubts,  in  the  absence  of  clear  convic- 
tions, shall  abridge  the  authority  of  the  Leg- 
islature, there  is  no  remedy  for  six  years. 
Thus,  to  whatever  extent  this  court  might 
err  In  denjlng  the  rightful  authority  of  the 
Legislature,  we  would  chain  that  authority 
for  a  long  period  to  our  feet  It  is  better 
and  safer,  therefore,  that  the  Judiciary,  if 
err  it  must  should  not  err  in  that  direction. 
If  either  department  of  the  government  must 
slightly  overstep  the  limits  of  its  constitu- 
tional powers,  it  should  be  that  ome  whose 
official  life  would  soonest  end.  It  has  the 
least  motive  to  usurp  power  not  given,  and 
the  people  can  sooner  relieve  themselves  of 
Its  mistake.  Herein  is  a  sufficient  reason 
that  the  courts  should  never  strike  down  a 
statute  unless  Its  conflict  with  the  Constitu- 
tion is  clear.  The  Judiciary  ought  to  accord 
to  the  Legislature  as  much  purity  of  purpose 
as  it  would  claim  for  Itself,  as  honest  a  de- 
sire to  obey  the  Constitution,  and  also  a  like 
capacity  to  Judge  of  its  meaning.  We  have 
followed  this  rule,  and  expect  to  continue  to 
do  80,  and  we  have  read  and  re-read  the 
Constitution  of  this  state,  and  in  no  provi- 
sion thereof  do  we  find  where  the  Legisla- 
ture is  inhibited  from  passing  this  character 
of  a  law.  As  held  now  by  all  the  recognized 
authorities,  to  pass  a  law  to  take  ettect  In 
future  upon  the  happening  of  a  contingency 
or  event  is  not  a  delegation  of  legislative 
authority  or  i>ower,  and  one  of  those  contin- 
gent events  may  be  the  result  of  an  election 
to  determine  whether  or  not  it  shall  be  ac- 
cepted and  its  terms  enforced  in  territory  in 
which  the  Legislature  in  the  law  or  act  au- 
thorized the  election  to  be  held.  As  to  wheth- 
er this  is  the  best  policy  for  a  state  to  adopt 
it  is  not  our  purpose  to  say ;  that  belongs  to 
the  legislative  branch  of  the  government 
But  our  aole  function  Is  to  decide  whether 
or  not  the  Legislature  is  inhibited  by  the 
Constitution  from  the  passage  of  this  char- 
acter of  legislation  in  matters  of  police  reg- 
ulation tor,  if  there  is  no  inhibition  in  the 
Constitution,  there  can  he  no  question  of 
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tbdr  antbortty  and  power  to  do  so,  as  the 
representatlTes  of  tbe  soTerelgnty  of  the 
soil. 

We  bare  to  some  extent  generalized  ao 
far,  and  we  will  now  take  np  each  proposition 
Bubmitted  by  relator  why  be  thinks  the  law 
anconstitutlonal. 

[4,  S]  Tbe  first  proposition  be  submits  la: 
"Olie  pool  hall  statute  passed  by  the  Thirty- 
Third  Legislature  Is  unconstitutional  and 
void,  because  it  involves  a  delegation  by  the 
Legislature  to  the  voters  in  couuties  and 
subdivisions  thereof  of  the  power  to  suspend 
a  law  of  the  state,  and  also  a  delegation  of 
tbe  power  to  make  laws." 

If  tbe  act  in  question  delegated  authority 
and  power  to  suspend  a  law  of  tbe  state,  or 
to  make  a  law,  of  course  it  would  be  uncon- 
stitutional; but  it  does  neither  of  these  things 
As  hereinbefore  shown,  the  act  Itself  is  the 
law  of  tbe  state,  passed  by  the  Legislature, 
In  the  manner  and  form  pointed  out  by  the 
Constitution,  and  was  approved  by  tiie  Gov- 
ernor. Tbe  Legislature  is  spedflcally  author- 
ized by  the  Constitution  to  suspend  a  law,  if 
tbls  act  can  be  said  to  suspend  any  law  of 
tbe  sUte.  Article  1,  I  28.  And  if  this  pool 
ball  law  can  be  held  to  suspend  any  law  of 
this  state,  then  it  la  the  Legislature  by  stat- 
utory enactment  doing  so.  However,  we  do 
>  not  think  it  suspends  any  law  of  tbe  state; 
but  it  is  but  the  latest  expression  of  legisla- 
tive will  in  regard  to  pool  balls,  and,  if  In 
conflict  with  any  other  law  of  the  state.  It 
would  prevail  over  other  prior  enactments. 
Neither  does  It  delegate  power  to  make  a 
law.  The  act  is  tbe  law  itself,  and  through 
It  certain  rights  and  benefits  are  conferred. 
Tbe  fact  that  it  goes  Into  effect  in  given  ter- 
ritory upon  the  happening  of  a  future  con- 
tingency does  not  vitiate  the  law.  The  law 
ranains  the  same,  and  cannot  be  changed, 
altered,  nor  amended  in  any  manner  except 
by  another  act  of  the  legislative  body.  In 
his  brief  relator  cites  us  to  tbe  case  of  Par- 
ker V.  Com.,  8  Pa.  607,  47  Am.  Dec.  480;  but, 
as  hereinbefore  shown,  tbe  Supreme  Court 
of  Pennsylvania  overruled  that  case  in 
Locke's  Appeal,  72  Pa.  491.  13  Am.  Rep.  716. 
He  also  refers  us  to  the  case  of  tbe  State  v. 
Fields,  17  Mo.  529,  59  Am.  Dec.  276,  and  oth- 
er Missouri  cases;  but  all  these  cases  were 
overruled  by  the  Missouri  Supreme  Court  in 
tbe  cases  of  State  v.  Pond,  93  Mo.  606,  6  S. 
Vr.  469;  Ex  parte  Swann,  96  Mo.  44,  9  S.  W. 
10 ;  State  v.  Moore,  107  Mo.  78, 16  S.  W.  837; 
State  ▼.  Wlngfleld.  115  Mo.  428,  22  S.  W.  363, 
37  Am.  St  Rep.  406.  Other  cases  dted  by 
relator  are  from  Indiana,  Iowa,  New  Tork, 
and  some  other  states;  but  by  reference  to 
the  later  decisions  of  the  courts  of  final  re- 
sort In  those  states  it  will  be  found  that  they 
are  no  longer  the  prevailing  rule  of  decisions 
even  In  those  states,  but  the  courts  in  their 
later  decisions  have  conformed  to  tbe  great 
weight  of  authority,  and,  aa  said  by  Suther- 
land, In  his  work  on  Statutory  Construction, 
Ik.  172:  "STicb  cases  are  now  exceptional,  and 


are  simply  oat  of  harmony  with  tbe  law  aa 
generally  held  throughout  the  country" — the 
true  rule  being:  The  Legislature  having  it- 
self declared  what  the  law  shall  be  when  it 
takes  effect,  and  ab90  upon  what  contingency 
it  shall  take  effect,  and  when  that  contin- 
gency happens  it  takes  effect  by  force  of  tbe 
legislative  will,  and  is  in  no  sense'  a  delega- 
tion of  legislative  power.  After  it  takes  ef- 
fect upon  tbe  happening  of  tbe  contingency, 
it  is  enforced  under,  by,  and  in  accordance 
with  tbe  provisions  of  the  law  ^oacted  by 
tbe  Legislature. 

[I,  7]  Tbe  second,  third,  and  fourth  prop- 
ositions of  relator  contend  that  the  act  is 
repugnant  to  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  and 
section  19  of  the  Bill  of  Rights  of  Texas. 
Tbls  question  has  so  often  and  uniformly  been 
decided  contrary  to  relator's  contention  we 
hardly  deem  It  necessary  to  discuss  tbls  mat- 
ter. Missouri  V.  Lewis,  101  U.  S.  30,  25  L. 
Ed.  9S9 ;  Hayes  v.  Missouri,  120  V.  S.  68,  7 
Sup.  Ct  350,  30  L.  Ed.  578,  and  opinions  of 
the  courts  of  this  state,  dted  in  Harris'  Ann. 
Constitution,  under  section  19  of  the  Bill  of 
Rights,  beginning  on  page  184.  Such  a  law 
applies  within  the  territory  where  it  Is  adopt- 
ed without  discrimination  In  favor  of  or 
against  all  persons  within  such  territory,  and 
deprives  no  person  of  any  property. 

[I]  The  contention  made  under  the  fifth 
proposition,  that  tbe  law  is  "vague,  ambigu- 
ous, and  indefinite,"  and  for  that  reason  Is 
void,  needs  no  citation  of  authorities,  but 
a  mere  reference  to  the  act  itself;  it  being 
chapter  74  of  tbe  Acts  of  the  Thirty-Third 
Legislature.  It  Is  definite,  certain,  and  spe- 
cific in  its  terms.  All  the  other  propositions 
submitted  by  relator  are  fully  disposed  of 
in  the  foregoing  opinion. 

Tbe  importance  of  the  question  ^»ein  dis- 
cussed has  caused  us  to  devote  an  unusual 
amount  of  study,  thought,  and  consideration 
to  the  question  involved.  In  tbe  begiuning 
of  the  study  of  this  question  the  writer  of 
this  opinion  seriously  doubted  the  consti- 
tutionality of  the  act,  of  the  right  of  the  Leg- 
islature to  adopt  what  is  termed  "local  op- 
tion statutes,"  except  in  those  instances 
where  the  Constitution  of  this  state  specif- 
ically commanded  the  enactment  of  such 
laws;  but,  after  a  careful  review  of  the  de- 
cisions of  our  own  state,  tbe  decisions  of 
other  states,  and  the  views  of  the  text-writ- 
ers, we  have  arrived  at  the  definite  conclu- 
sion that,  in  matters  of  local  concern  and  in 
matters  of  what  is  termed  "police  regula- 
tions," tbe  Legislature  has  the  authority  and 
power  to  enact  laws  of  this  character,  to  en- 
act a  general  law  applicable  to  tbe  whole 
state,  its  operation  in  different  localities  to 
be  dependent  upon  the  will  of  tbe  people  of 
tbe  different  localities  as  their  needs  and 
necessities  may  require.  As  said  by  our  Su- 
preme Court  in  the  Stanfield  Case,  supra: 
"When  tbe  extended  area  of  tbls  state  Is  con- 
sidered, as  well  as  tbe  diversity  of  the  pur- 
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salts  of  the  Inhabitants,  and  the  great  dU- 
ferences  in  population  and  resources  of  the 
different  counties,  it  would  be  unfortunate 
If  the  Legislature  did  not  have  the  power  to 
enable  the  different  counties  to  adopt  or  de- 
cline some  of  the  agendea  of  government  ac- 
cording to  the  exigencies  of  the  situation." 

We  must  and  do  admit  that  the  decisions 
of  our  state  are  not  entirely  satisfactory  on 
this  question.  If  we  follow  the  doctrine 
enunciated  In  the  Swisher  Case,  supra,  it 
would  appear  that  In  the  adoption  of  local 
option  measures  such  legislation  should  be 
held  to  be  a  delegation  of  l^slatlve  author- 
ity ahd  power.  In  the  brief  filed  by  the  At- 
torney General  In  that  case  It  Is  stated  that 
legislation  of  the  character  in  question  had 
been  condemned  by  a  majority  of  the  courts, 
citing  the  cases.  This  was  in  1856.  When  we 
take  the  cases  there  cited  and  find  that  they 
have  been  overruled  In  every  instance  (unless 
It  be  one  only)  by  the  courts  In  those  states, 
who,  upon  more  mature  consideration  of  the 
question,  held  the  exact  reverse — that  such 
legislation  was  not  unconstitutional,  but 
within  the  discretionary  power  lodged  In  the 
legislative  branch  of  the  government — those 
cases  should  and  do  have  but  little  weight 
In  the  Swisher  Case  it  is  stated  by  the  Judge 
whO'  wrote  the  opinion  that,  because  the  law 
had  been  repealed,  and  was  therefore  of  but 
little  Interest,  he  had  not  gXvea  It  that 
thorough  investigation  he  otherwise  would 
have  bestowed  upon  the  question.  In  the 
Stanfleld  and  Johnson  v.  Martin  Cases,  su- 
pra, the  law  had  not  been  repealed,  and  the 
Supreme  Court  gave  them  doubtless  thorough 
consideration,  as  they  were  compelled  to 
pass  upon  the  questions  Involved. 

[9]  As  hereinbefore  stated,  if  we  had  had 
a  clear  and  definite  rule  of  decision  on  this 
question  in  our  courts,  we  would  follow  the 
rule,  although  the  doctrine  of  stare  decisis 
'has  but  little  weight  where  no  property 
rights  are  Involved,  and  the  only  issue  in- 
volved is  the  policy  of  the  state.  The  courts 
of  about  all  the  other  states  that  first  an- 
nounced the  rule  of  law  as  contended  for  by 
relator  in  this  case,  and  as  he  contends  the 
Swisher  Case  announces  It,  have  had  the 
courage,  when  convinced  those  decisions  were 
erroneous,  to  overrule  them  and  place  them- 
selves in  line  with  the  great  weight  of  au- 
thority. And  the  question  with  us:  Shall 
we  be  bound  by  the  decisions  of  the  court  In 
a  case  In  which  the  Judge  announces  that  he 
had  not  given  the  question  "elaborate  in- 
vestigation," or  that  investigation  he  would 
have  done  If  It  had  been  necessary  to  decide 
the  question,  and  which  decision  has  been 
seriously  questioned  by  onr  Supreme  Court 
in  aU  its  later  decisions,  and,  If  not  overrul- 
ed by  the  Supreme  Court,  at  least  so  dis- 
tinguished and  limited  that  but  Uttle  is  left 
of  it,  or  shall  we  look  to  the  great  body  of 
the  law  as  written  and  now  understood  and 
promulgated  by  the  great  law  writers  of  this 
dwr? 


The  Holy  Bible  Is  a  book  that  not  one 
word  nor  line  has  been  changed,  altered,  or 
amended  since  It  was  inspired  by  the  Sn* 
preme  Being.  But  that  does  not  bind  us 
to  the  construction  placed  on  those  words 
100  and  200  years  ago.  As  civilization  has 
advanced,  the  people  of  the  world  have  be- 
come more  enlightened,  a  more  comprehen- 
sive understanding  of  the  plan  of  salvation 
announced  in  that  Book  of  Books  has  been 
obtained.  At  one  time  it  was  contended  that 
the  Bible  conld  not  stand  the  test  of  investi- 
gation by  the  learned  scientific  thought  of 
the  age;  but  now  we  know  that  the  better 
we  understand  the  truths  stated  In  the  Bible^ 
and  the  greater  scientlflc  knowledge  we  ob- 
tain, the  more  clear  and  manifest  is  the 
fact  that  the  word  as  written  is  the  Inspired 
work  of  God,  given  us  to  enable  us  to  live 
purer,  nobler,  and  better  lives.  The  teach- 
ings of  the  Bible  as  understood  at  this  day 
and  time  are  not  exactly  what  they  were 
100  years  ago.  Education,  enlightenment,  and 
advanced  thought  have  enabled  us  to  more 
clearly  perceive  the  truths  taught  therein. 
The  world  is  not  now  bound  by  the  construc- 
tion placed  on  the  language  of  the  Bible  100 
or  1000  years  ago,  and  should  we  be  bound 
by  a  construction  placed  on  the  Constitution 
more  than  half  a  century  ago,  even  If  the 
wording  has  not  been  changed,  If  the  enllght- . 
ened  legal  thought  of  the  day  are  practically 
unanimous  In  pronouncing  that  construction 
wrong?  Should  we  close,  our  eyes,  our  ears, 
refuse  to  read,  think,  and  understand,  be- 
cause It  was  once  in  the  long  ago  so  written, 
when  the  courts  of  aU  the  other  states  have 
recognized  and  appreciated  the  error,  and  cor- 
rected the  mistaken  conception  In  so  far  as 
lay  in  their  power?  With  us  it  is  always  a 
serious  question  whai  we  come  to  a  place 
in  the  law  where  we  cannot  lecondle  the 
former  decisions  of*  our  own  courts  of  last 
resort,  when  there, is  a  conflict  In  the  law 
as  heretofore  announced.  We  reconcile  those 
differences  If  we  can;  but,  if  it  cannot  be 
done,  then  we  feel  impelled  to  give  the  ques- 
tion onr  best  thought  and  study  in  the  light 
of  the  law  as  It  Is  now  understood  and  writ- 
ten, and  not  declare  an  act  of  the  LeglslatuTe 
unconstitutional  unless  It  is  clearly  so.  All 
the  text-books  at  our  command,  and  from 
a  number  of  which  we  have  freely  quoted, 
bold  the  law  valid;  the  courts  of  last  resort 
of  nlne-toiths  of-  the  states  of  this  Union  so 
hold,  and  we  would  feel  that  we  were  usurp- 
ing authority  and  power  conferred  upon  the 
legislative  branch  of  the  government  if  we 
were  to  hold  the  law  unconstitutional  be- 
cause, perhaps,  In  onr  opinion  it  Is  not  the 
character  of  legislation  that  should  be  adopt- 
ed. As  said  by  one  of  the  eminent  law  writ- 
ers: "The  principle  is  well  established  that 
the  power  to  make  laws  conferred  by  the 
Constitution  on  a  Legislature  cannot  be  dele- 
gated by  the  Legislature  to  the  people  of  the 
state,  or  any  portion  of  them.  When  a  Leg- 
islature passes,  a  law,  it  must  pass  entirely 
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upon  tbe  question  of  Its  expediency,  and  It 
cannot  say  that  a  law  shall  be  deemed  ex- 
pedient provided  that  the  people  afterwards, 
by  a  popular  vote,  or  otherwise,  declare  it  to 
be  expedient  A  statute  to  take  effect  upon 
a  subsequent  event  must,  when  it  comes  from 
the  hands  of  the  Legislature,  be  a  law  in 
pnesentl  to  take  efCect  in  futuro.  On  the 
question  of  the  expediency  of  the  law  the 
Legislature  must  exercise  its  own  Judgment, 
definitely  and  finally.  This  weU-established 
prind])Ie  has  been  'the  bone  of  contention' 
in  the  courts  In  many  of  the  different  states 
of  the  Union  in  passing  upon  the  constitu- 
tionality of  what  are  known  as  'local  option 
laws.'  Some  of  the  earUer  decisions  held 
that  such  were  unconstitutional  because  their 
operation  was  made  to  depend  utx>n  the  con- 
tingency of  a  iMpnlar  vote.  The  leading 
case  npon  this  point  was  decided  In  1847. 
That  case  was  followed  by  the  courts  of  Cali- 
fornia, Delaware,  Indiana,  Iowa,  Michigan, 
New  York,  and  some  others.  It  was,  how- 
ever, after  an  able  argument  and  examination 
of  the  course  of  Judicial  decision  npon  the 
subject,  overruled ;  and  In  all  of  those  states 
tbe  rule  has  been  changed,  except,  perhaps,  in 
Delaware  and  California,  and  in  California 
the  cases  are  in  conflict.  The  great  'weight 
of  Judicial  decision  now  is  to  the  effect  that 
sncb  laws,  when  general  in  their  application, 
do  not  violate  the  constitutional  pr'ovislon 
that  the  power  to  make  laws  Is  vested  in  the 
legislature.  The  constitutional  objection  to 
such  a  law  Is  met  if  the  act,  when  It  came 
from  tbe  Legislature,  received  the  Governor's 
approval,  was  properly  published,  and  was 
of  itself  a  complete  and  perfect  enactment 
In  such  case  the  popular  wUl  is  expressed  un- 
der and  by  virtue  of  a  law  that  Is  in  force 
and  effect,  and  the  people  neither  make  nor 
repeal  it  By  this  vote,  petition,  or  remon- 
strance, as  the  case  may  be,  they  only  deter- 
mine whether  a  certain  thing  shall  be  done 
under  the  law,  and  not  whether  the  law  shall 
take  effect  The  law  has  full  and  absolute 
vitality  when  it  passes  the  Legislature,  and 
the  people,  under  the  rule  of  action  therein 
given  for  their  government,  proceed  to  act 
^e  same  rule — the  same  law — ^Is  given  to 
all  the  people  of  the  state,  to  all  parts  of  it; 
the  same  method  for  obtaining  the  expres- 
sion of  tbe  people  maintains  throughout  the 
state."  For  a  long  list  of  authorities  hold- 
ing such  acts  not  unconstitutional,  see  notes 
1  and  8  to  case  of  Chicago  R.  K.  Co.  v. 
Greer,  114  Am.  St  Bep.  pp.  S17  and  324. 
From  an  inspection  of  tbe  authorities  there 
cited.  It  will  be  seen  that  there  Is  now  al- 
most perfect  unanimity  of  opinion  in  hold- 
ing such  acts  constitutional. 

We  have  written  perhaps  too  much  at 
length;  but  it  Is  the  most  Important  ques- 
tion we  have  bad  to  consider  for  a  great 
length  of  time.  It  has  been  urged  that,  if 
tbe  law  is  sustained,  the  principle  of  local 
option  may  be  appUed  by  tbe  Legislature 
to  our  Sunday  laws,  our  gaming  laws,  and 


other  police  regulations.  This  is  true.  Bat 
tbe  wisdom  of  the  law  is  for  the  Legislature, 
and  not  for  us.  All  we  decide  Is,  does  the 
Constitution  inhibit  the  Legislature  from 
passing  this  character  of  law?  and,  having 
held  that  it  does  not  do  so,  tbe  Legislature 
can  apply  it  as  they  deem  proper,  and  for  tbe 
best  interest  of  the  state.  Should  tbey 
wrongfully  apply  it  their  acts  will  be  subject 
to  control  by  tbe  people  of  tbe  state  every  two 
years,  and  their  acts,  within  the  limits  of 
their  authority,  are  not  subject  to  our  con- 
trol. 

Being  of  tbe  opinion  that  tbe  law  Is  not 
unconstitntional,  tbe  relator  is  remanded. 

PBENDEBGAST,    P.   J.    I    fully   concur. 

DAVIDSON,  J.,  dissents,  and  will  write  If 
motion  for  rehearing  is  overruled. 

On  Motion  for  Bebearlng. 

HABPEB,  J.  Belator,  accompanying  his 
motion  for  rehearing,  has  filed  a  lengthy  and 
able  argument,  devoting  it  mainly  to  the 
propositions  that  the  Legislature  cannot  dele- 
gate its  power  to  enact  laws  nor.  delegate 
the  power  to  suspend  a  law  of  the  state. 
This  was  wholly  unnecessary,  for  in  the 
original  opinion  we  held :  "If  the  act  in  ques- 
tion delegated  tbe  power  and  authority  to 
suspend  a  law  of  this  state,  or  to  enact  a 
law,  of  course  it  would  be  unconstitutional," 
"that  this  is  a  representative  form  of  govern- 
ment, and  that,  while  the  laws  are  made  by 
the  people,  yet  they  are  enacted  by  and 
through  their  chosen  representatives.  To 
this  principle  or  rule  of  law  we  do  not  think 
there  has  ever  been  or  can  ever  be  any  dis- 
sent" And  yet  relator  laboriously  reargues 
this  question,  and  would  by  his  reasoning  ap- 
parently create  the  impression  that  we  held 
otherwise,  citing  tbe  case  of  Brown  Cracker 
Co.  V.  Dallas,  104  Tex.  295,  137  S.  W.  342, 
wherein  Chief  Justice  Brown  held :  "In 
Burton  v.  Dupree,  18  Tex.  Civ.  App.  275,  46 
S.-  W.  272,  Judge  Key,  in  his  usual  succinct 
and  forcible  style,  points  out  tbe  difference 
between  tbe  former  and  present  provisions 
of  our  Constitution,  and  states  clearly  the 
effect  such  change  must  have  upon  this  ques- 
tion. Quoting  the  present  section  28  of 
article  1  of  the  Constitution,  that  learned 
Judge  says:  'This  section  restricts  the  pow- 
er to  suspend  laws  to  the  Legislature,  and 
expressly  prohibits  the  exercise  of  such  pow- 
er by  any  other  body.  In  view  of  this  pro- 
vision of  tbe  Constitution,  it  must  be  held 
(whatever  may  have  been  the  power  of  the 
Legislature  under  former  Constitutions)  that 
that  body  cannot  tuyui  delegate  to  a  munici- 
pal corporation  or  to  any  one  el»e  authority 
to  suspend  a  statute  law  of  tbe  state.  We 
therefore  hold  that  the  provisions  of  the 
Penal  Code  of  1879  referred  to  were  and  are 
in  force  within  the  entire  limits  of  the  city 
of  Waco,  as  well  as  elsewhere  in  the  state, 
and  that  tbe  lease  contract  in  question,  be- 
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tag  knowingly  made  for  the  purpose  of  as- 
alstlng  In  the  violation  of  a  penal  law,  is 
contrary  to  public  policy,  and  not  enforce- 
able in  the  courts.'  Since  the  amendment  of 
the  Constitution,  the  Court  of  Criminal  Ap- 
peals has  held  in  accordance  with  Jud^ 
Key's  opinion.  If  it  be  admitted  that  the 
Legislature  intended  to  confer  upon  the  city 
of  Dallas  authority  to  suspend  article  361 
within  the  district  laid  out,  that  provision 
of  the  charter  would  be  void,  because  In  con- 
flict with  section  28  of  article  1  of  our  pres- 
ent Constitution.  The  Legislature  had  no 
authority  to  delegate  that  power  to  the  dty." 

So  it  will  be  seen  that  It  was  held  that,  "If 
it  be  conceded  that  the  Legislature  intended 
to  confer  upon  the  city  of  Dallas  authority 
to  suspend  article  361,  that  provision  of  the 
charter  would  be  void."  Now,  what  Is  held 
to  be  the  law  in  that  case  was  also  held  to 
be  the  law  in  the  original  opinion  in  this 
case ;  the  point  of  difference  is  that  It  is  not 
conceded  that  this  law  authorized  the  sns- 
IwuBlon  of  any  law  of  the  state,  nor  does  re- 
lator point  out  how  nor  wherein  it  authorizes 
the  suspension  of  any  law  of  the  state,  con- 
tenting Wmself  with  the  general  statement 
that  the  Legislature  cannot  delegate  the  pow- 
er to  suspend  a  law  of  the  state,  which  was 
conceded  in  the  original  opinion  to  be  the 
law,  and  Is  now  conceded  to  be,  and  nothing 
said  or  held  in  the  original  opinion  is  in  con- 
flict with  this  rule  of  law. 

Be  also  refers  us  to  the  following  cases: 
Burton  v.  Dupree,  19  Tex.  Civ.  App.  276,  46 
S.  W.  272,'  wherein  it  was  held  that  article 
1,  {  28,  of  the  Constitution,  which  provides 
that  "no  power  of  8usi)endlng  laws  in  this 
state  shall  be  exercised,  except  by  the  Legis- 
lature," prohibits  the  Legislature  from  dele- 
gating to  a  municipal  corporation  authority 
to  suspend  state  laws;  Ex  parte  Ogden,  43 
Tex.  Cr.  K.  531,  68  S.  W.  1100,  wherein  it 
was  held  that  the  Legislature  cannot  dele- 
gate to  a  municipal  corporation  authority  to 
pass  ordinances  violative  of  the  laws  of  the 
state  either  by  repealing  or  suspending  the 
laws  of  the  state;  Arroyo  v.  State,  69  S.  W. 
503,  wherein  it  was  held  that  under  the  Con- 
stitution the  Legislature  could  not  delegate 
its  authority  to  set  aside,  vacate,  suspend, 
or  repeal  the  general  laws  of  the  state,  and 
cases  cited  in  these  opinions.  In  the  original 
opinion  we  reiterated  the  doctrine  announced 
in  these  cases,  because  we  believe  they  cor- 
rectly announce  the  law,  and  we  do  dow  ad- 
here to  the  law  as  announced  In  those  cases. 

If  It  is  contended  that  as  the  Legislature, 
in  section  8,  article  7355,  levied  an  occupa- 
tion on  pool  tables  In  the  following  lan- 
guage: "From  every  billiard  or  pool  table, 
or  anything  of  the  kind  used  for  profit,  twen- 
ty dollars" — the  pool  hall  law  delegates  to 
some  other  body  or  person  than  the  Legisla- 
ture the  authority  to  suspend  this  law,  then 
this  contention  is  not  sound.    The  pool  hall 


presslon  of  the  legislative  will  In  regard  to 


licensing  and  running  i>ool  halls,  and,  if 
there  should  be  held  to  be  any  conflict  be- 
tween these  laws,  under  all  the  authorities 
the  last  expression  of  their  will  would  gov- 
ern and  be  the  law,  unless  this  act  should  be 
held  unconstitutional  on  other  grounds. 
"  "The  different  sections  or  provisions  of  the 
same  statute  or  Code  should  be  so  construed 
as  to  harmonize  and  give  effect  to  each ;  bat, 
if  there  is  an  irreconcilable  conflict,  the  lat- 
er in  position  prevails.'  Lewis'  Suth.  on 
Stat  Const.  (2d  Ed.)  268,  p.  514,  citing  Ex 
parte  Thomas,  113  Ala.  1,  21  South.  369; 
Hand  V.  Stapleton,  135  Ala.  166,  33  South. 
689;  Van  Horn  v.  State,  46  Neb.  62,  64  N. 
W.  365 ;  Omaha  Real  Est  &  T.  Go.  v.  Kia.ffh 
cow,  47  Neb.  602,  66  N.  W.  668.  And:  'If  a 
conflict  exists  between  two  statutes  or  pro- 
visions, the  earlier  in  enactment  or  position 
is  repealed  by  the  later.  Leges  postertores 
priores  contrarias  abrogant'  Where  there 
is  an  irreconcilable  conflict  between  different 
sections  or  parts  of  the  same  statute,  the 
last  words  stand,  and  those  which  are  in 
conflict  with  them,  so  far  as  there  is  a  con- 
flict (tre  repealed;  that  is,  the  part  of  a 
statute  later  In  position  In  the  same  act  or 
section  is  deemed  later  In  time,  and  prevails 
over  repugnant  parts  occurring  before,  though 
enacted  and  to  take  effect  at  the  same  time. 
This  n^e  Is  applicable  where  no  reasonable 
construction  will  harmonize  the  parts.  It  is 
presumed  that  each  part  of  a  statute  is  in- 
tended to  coact  with  every  other  part;  that 
no  part  is  Intended  to  antagonize  the  general 
purpose  of  the  enactment  To  ascertain  the 
legislative  intent  every  part  of  an  act  and 
other  acts  in  pari  materia  are  to  be  consider- 
ed. One  part  of  an  act  may  restrict  another 
part — an  early  section  a  later,  and  vice  versa 
— but  If  one  part  Is  so  out  of  line  with  oth- 
er parts  and  the  general  purpose  of  the  act 
that  It  can  only  operate  by  wholly  neutraliz- 
ing some  other  part  then  the  later  provision 
Is  supreme,  as  expressing  the  latest  will  of 
the  lawmaker."  Railway  v.  Rambolt  67 
Tex.  657,  4  8.  W.  856;  McKenzle  v.  Baker, 
88  Tex.  676,  32  8.  W.  1038.  In  Chiles  v. 
State,  1  Tex.  A^p.  31,  when  this  court  was 
first  organized,  It  held  that  it  was  the  duty 
of  the  court  to  construe  the  acts  of  the  Leg- 
islature so  that  both  may  stand,  but  if  they 
cannot  be  so  reconciled  as  that  both  may 
stand,  the  last  must  stand  as  the  expression 
of  the  legislative  will ;  and  this  has  always 
been  the  rule  in  this  court  and  the  Supreme 
Court 

[10,11]  But  these  two  provisions  of  our 
Code  are  not  in  irreconcilable  conflict  but 
may  be  and  should  be  construed  together, 
and  In  doing  so  we  Clearly  follow  the  legisla- 
tive intent  and  will.  The  Legislature,  hav- 
ing levied  an  occupation  on  pool  and  billiard 
tables  when  run  for  profit  later  adopted  an- 
other statute  whereby  they  conferred  the 
right  on   counties  and  Justice   precincts  to 


law  was  passed  In  1913,  and  Is  the  last  ex-    accept  the  provisions  of  a  law  whereby  pool 


halls  would  not  be  licensed;    and  the  two 
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atatntes  merely  provide  and  mean  that  pool 
tables  and  billiard  halls  will  be  required  to 
pay  a  license  fee  of  $20,  where  they  are  per- 
mitted to  be  licensed,  and  under  this  con- 
stmctlon  there  Is  no  conflict  between  the  two 
laws,  and  such  construction  gives  force  and 
effect  to  the  manifest  Intent  of  the  Legisla- 
tnre,  and  one  wonid  neither  repeal  the  other 
nor  suspend  It  The  Supreme  Court,  In  the 
case  of  McKenzle  t.  Baker,  88  Tex.  6T7,  32 
8.  W.  1038,  states  this  as  the  proper  rule  of 
construction,  for  In  that  case  they  held  that, 
where  one  provision  of  the  statute  read,  "no 
court  in  this  state  shall  have  the  power," 
when  considered  in  connection  with  another 
provision  of  the  statute,  the  provision  should 
read,  '^o  court  in  this  state,  except  the  Su- 
preme Court,  shall  have  the  power,"  etc.; 
that  by  this  construction  both  articles  would 
be  sustained,  and  this  the  court  should  do 
when  a  reasonable  construction  would  ac- 
complish that  end.  "  'The  correct  rule  of 
interpretation  is  that,  if  divers  statutes  re- 
late to  the  same  thing,  they  ought  ail  to  be 
taken  Into  consideration  in  construing  any 
one  of  them,  and  it  is  an  established  princi- 
ple of  law  that  all  acts  in  pari  materia  are 
to  be  taken  together,  as  if  they  were  one 
law.'  Fussell  V.  Gregg,  113  U.  S.  660,  5  Sup. 
Ct  631,  28  L.  Ed.  993;  Nashville  &  Decatur 
Railroad  v.  Comans,  46  Ala.  443;  Seymour 
▼.  State,  61  Ala.  64 ;  Wilcher  v.  Hamilton,  16 
<3a.  440;  State  v.Gerhardt,  146  Ind.  400,  44 
N.  E.  460,  33  L.  R.  A.  313 ;  Brewer  v.  Hamor, 
83  Mfc  267,  22  Atl.  161;  Slmpkins  v.  Ward, 
45  Mich.  664.  8  N.  W.  607;  State  ex  reL  v. 
Slover,  126  Mo.  662,  29  S.  W.  718;  United 
States  V.  Davis,  64  Fed.  164,  4  C.  C.  A.  261. 
In  our  state  this  has  l)een  the  mle  from  the 
earliest  date.  In  Walker  v.  State,  7  Tex. 
App.  260,  32  Am.  Rep.  695,  it  Is  held:  'Stat- 
utes in  pari  materia,  and  relating  to  the 
same  subject,  are  to  be  taken  and  construed 
together,  because  it  is  to  be  Inferred  that 
they  had  one  object  In  view,  and  were  intend- 
ed to  be  considered  as  constituting  one  en- 
tire and  harmonious  system.'  See,  also,  Cain 
▼.  State^  20  Tex.  862;  Ex  parte  Schmidt,  2 
Tex.  App.  202;  Itfock  v.  State,  11  Tex.  App. 
68;  Taylor  ▼.  State,  8  Tex.  App.  198.  In  our 
Supreme  Court  the  rule  is:  'Laws  relating 
to  same  subject,  and  enacted  during  same 
session,  are  construed  together.'  Austin  v. 
Gulf,  etc,  45  Tex.  266.  All  statutes  relating 
to  the  same  subject-matter  should  best  be 
given  concurrent  efficacy  in  construction,  and 
made  to  stand  together.  [Fowler  v.  Poor] 
Dallam  Dig.  402.  In  order  to  arrive  at  In- 
tention of  Legislature  in  statute,  all  laws  in 
pari  materia  are  to  be  construed  together. 
Bonner  v.  Heame,  76  Tex.  262,  12  S.  W.  38." 
Scoby  v.  Sweatt,  28  Tex.  727;  Hanrlck  v. 
Hanrick,  64  Tex.  109;  Laughter  v.  Seela,  69 
Tex.  183 ;  Taylor  v.  Hall,  71  Tex.  218,  9  S. 
W.  141;  Braun  v.  State,  40  Tex.  Cr.  R.  237, 
49  S.  W.  620,  wherein  it  is  held  that  the  lat- 
ter act  can  be  held  a  modification  or  excep- 
tion to  the  eailler  act   The  citation  of  cases 


could  l>e  continued ;  but  It  Is  seen  that  the 
proper  construction  to  be  placed  on  these 
two  provisions  of  the  statute  is  above  stated, 
that  is,  the  prior  statute  is  modified  by  the 
later  act  to  the  extent  that  the  pool  haU 
occupation  tax  is  applicable  to  the  territory 
only  in  which  the  pool  tialls  have  not  beoi 
prohibited,  by  an  acceptance  of  the  provi- 
sions of  the  later  act,  and  there  is  no  con- 
flict between  the  two  provisions  of  the  stat- 
ute, and  therefore  one  would  not  and  does 
not  suspend  the  other. 

[12]  But  it  may  be  insisted  that,  as  this 
statute  is  a  permissive  statute,  and  when  ac- 
cepted, If  it  is  thereafter  decided  by  a  vote 
to  no  longer  accept  the  provisions  of  it,  as 
the  act  authorizes  to  be  done,  that  this  would 
be  a  "suspension  of  a  state  law";  but  we 
do  not  suppose  any  one  would  seriously  so 
contend.  If  so,  we  only  have  to  refer  them 
to  other  permissive  statutes.  Chapter  14 
of  title  22  of  the  Revised  Statutes  provides 
that,  if  the  citizens  of  a  town  or  village  de- 
sire to  Incorporate,  they  shall  petition  the 
county  Judge  to  order  an  election  to  be  held, 
and  he  shall  order  an  election  to  be  held,  and, 
if  a  majority  vote  in  favor  of  accepting  the 
provisions  of  that  chapter,  he  shall  so  de- 
clare, and  enter  an  order  to  that  effect  and 
then  they  become  entitled  to  all  of  the  bene- 
fits of  that  law.  In  the  same  chapter  it  is 
also  provided  that  if,  after  having  accepted 
this  law  by  a  majority  vote,  chapter  18  of 
same  title  provides  that  by  petition  to  the 
county  Judge  they  may  have  an  election  or- 
dered, and  if  a  majority  vote  to  relieve  them- 
selves of  these  provisions,  the  county  Judge 
shall  so  declare,  and  enter  an  order  to  this 
effect ;  but  no  one  has  ever  contended  that 
this  was  delegating  to  the  voters  the  power 
to  suspend  a  law  of  the  stata  The  law  of 
the  state  remains  the  same,  and  they  may 
again  accept  its  provisions,  if  they  so  desire, 
by  petitioning  for  another  election,  and  a 
majority  shall  so  vote.  The  same  rule  of  law 
Is  applied  In  chapters  1  and  16  of  title  22. 
And  in  article  762  it  is  provided  that  the  dty 
council  may  accept  the  provisions  of  the  stat- 
ute by  a  two-thirds  vote^  and  by  this  vote 
and  act  the  laws  relating  to  towns  and  vil- 
lages shall  be  no  longer  of  force  in  that  ter- 
ritory. But  no  one  has  contended  that  this 
was  delegating  the  power  to  suspend  a  law; 
the  right  was  acquired  under  a  law  passed  by 
the  Legislature,  and  the  law  remains  the 
same  whether  accepted  or  rejected. 

Again,  title  25  authorizes  the  creation  of 
corporations,  and  the  law  as  written  governs 
them  when  created  according  to  its  provi- 
sions. This  is  a  permissive  statute,  not  a 
mandatory  statute.  It  tells  how  the  citizens 
of  the  state  may  proceed  to  accept  the  t>ene- 
flts  of  its  provisions.  And  when  they  file 
this  acceptance  with  the  secretary  of  state 
they  are  entitled  to  and  receive  all  the  bene- 
fits conferred  by  this  law.  A  railroad  com- 
pany by  it  is  given  the  highest  function — 
that  of  eminent  domain,  the  right  to  con- 
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demn,  and  take  the  citizens'  property.  No 
man  is  bound  nor  required  to  accept  the  pro- 
yisions  of  tbls  law,  and  yet  tbey  can  do  so  if 
tbey  wish,  and  when  they  do  there  is  a  penal 
statnte  to  protect  them  in  the  rights  thus  ac- 
quired. Not  only  this,  but  the  citizens  under 
the  provisions  of  tbls  law  can  decide  they  no 
longer  desire  the  benefits  of  this  law,  and 
file  articles  with  the  secretary  of  state  so 
declaring  in  accordance  with  the  provisions 
of  the  law,  and  be  relieved  of  its  provisions ; 
but  tills  would  not  and  does  not  suspend 
chapter  25  of  the  Bevlsed  Statutes,  or  any 
other  law,  and  it  has  never  been  so  con- 
tended. 

Again,  we  have  what  is  known  as  a  state 
bank  law.  Men  engaged  in  private  bank 
business  may,  if  they  desire,  accept  the  pro- 
visions of  this  law  by  filing  the  papers  of 
acceptance  therein  provided ;  then  tbey  may 
elect  whether  they  will  accept  the  guaranty 
fund  or  bond  feature  securing  their  deposi- 
tors. This  is  a  permissive,  not  a  mandatory, 
statute.  Under  this  law,  they  may  relieve' 
themselves  of  the  provisions  thereof  by  com- 
plying with  its  terms,  and  again  engage  in 
private  banking.  But  no  one  would  contend 
that  this  would  suspend  the  state  banking 
law.  The  law  would  remain,  and  they  could 
again  take  advantage  of  Its  provisions  If  they 
so  desired.  Numerous  other  Instances  can  be 
cited  as  to  the  permissive  features  of  our 
laws.  It  is  an  error  to  .contend  that  all  laws 
must  be  mandatory  to  be  constitutional,  and 
our  courts  have  never  so  held ;  but,  on  the 
other  hand,  it  has  become  a  well-recognised 
principle  of  law  that  the  Legislature  may 
enact  permissive  statutes  as  well  as  manda- 
tory statutes.  It  is  true,  as  hereinbefore 
stated,  the  Legislature  cannot  delegate  the 
power  to  suspend  a  law  of  the  state,  and  this 
rule  relator  correctly  states ;  but  he  does  not 
present  any  feature  of  this  pool  hall  law  that 
does  delegate  the  power  to  suspend  a  state 
law  under  the  well-recognized  rules  of  law 
as  announced  by  this  court  and  the  Supreme 
Court,  or  as  laid  down  by  the  current  text- 
writers  dted  in  the  original  opinion. 

Belator  cites  us  to  some  cases  that  hold 
that  where  the  law  is  contingent  on  an  elec- 
tion to  be  held  to  determine  whether  or  not 
they  will  accept  the  benefits  of  the  law  in  the 
territory  described  in  the  act  is  a  delegation 
of  the  power  to  enact  a  law;  tbey  holding 
that  the  vote  authorized  is  a  part  of  its  en- 
actment, but  as  shown  in  the  original  opinion, 
while  this  doctrine  had  some  adherents  for  a 
time,  yet  now  the  great  weight  of  authority 
holds  that  this  is  not  a  delegation  of  the 
power  to  enact  a  law,  but  is  but  a  permis- 
sive statute  by  which  the  Legislature  had 
granted  the  rights  and  privileges  therein 
stated,  the  terms  thereof  to  be  accepted  in 
such  territory  as  is  authorized  In  the  law 
whenever  the  conditions  are  such  that  It  Is 
deemed  advisable  by  those  residing  in  the 
territory.  Belator  admits  that  the  text-writ- 
ers are  now  virtually  unanimous  in  stating 


that  such  a  statnte  Is  not  nnconstltottonal, 
that  it  is  not  a  delegation  of  legislative  au- 
thority to  make  a  law;  but  the  privilege 
grows  out  of  the  law  as  enacted  by  the  Legis- 
lature, and  this  privilege,  we  think,  the  Leg- 
islature had  the  right  to  grant,  if  there  is 
no  constitutional  inhibition.  But  relator  in- 
sists that  we  should  not  go  outside  the  deci- 
sions of  our  state  for  light  and  aid  In  the 
construction  of  our  Constitution,  but  we 
should  adhere  to  the  oonstniction  given  to- 
that  instrument  by  our  courts.  Belator,  in 
filing  his  original  brief,  did  not  apparently 
take  that  view,  as  he  dted  us  a  number  of 
cases  from  other  states.  It  was  not  until  we 
had  demonstrated  that  these  decisions  were 
no  longer  the  law  even  in  those  states,  that 
the  latter  decisions  of  those  courts  had  over- 
ruled In  the  main  the  cases  dted  by  relator, 
when  he  concluded  we  should  narrow  our  In- 
vestigation to  the  decisions  of  our  own  court, 
but,  as  he  Insists,  we  shall  take  them  as  a 
guide ;  we  will  now  discuss  the  cases  he  dtes 
from  the  courts  of  this  state  on  this  question, 
and  some  he  does  not  dte. 

In  the  first  place,  he  dalms  that  this  court, 
as  at  present  organized,  lu  the  case  of  Ex 
parte  Famsworth,  61  Tex.  Cr.  B,  342,  135 
S.  W.  638,  upholds  his  contentlou  in  this  case. 
We  do  not  think  so  for,  as  said  In  the  origi- 
nal opinion,  the  question  Involved  in  that 
case  Is  not  the  one  here  presented,  and  for 
that  reason  we  did  not  discuss  it.  But,  as  he 
apparently  does  not  appredate  the  difference 
in  the  propositions  Involved  in  that  case  and 
in  this  case,  we  will  briefly  refer  to  that 
case.  In  the  beginning  of  the  opinion  In  the 
Farnsworth  Case  it  is  stated:  "We  may  con- 
dense applicant's  main  contention  into  one 
general  proposition,  to  wit:  The  Legislature  Is 
without  authority  to  authorize  a  dty  to  carry 
on  its  affairs  as  a  munidpal  corporation  un- 
der what  is  known  as  the  'initiative  and  ref- 
erendum.' "  And  this  is  the  sole  question  pass- 
ed on.  While  It  may  be  contended  that  there 
are  some  general  expressions  contained  in  the 
opinion  which  would  seemingly  uphold  ap- 
pellant's contention,  we  must  always  look  to 
what  was  Involved  in  a  case  to  learn  what 
was  in  fact  decided.  In  that  case  an  ordi- 
nance was  proposed  by  the  initiative  method, 
that  is,  by  petition  the  ordinance  was  pre- 
sented to  the  board  of  commissioners;  this 
board  did  not  enact  the  ordinance,  but  under 
the  provisions  of  the  charter  submitted  it  to 
a  vote  of  the  people  for  them  to  decide  wheth- 
er or  not  they  would  enact  It  as  an  ordi- 
nance, and  as  a  majority  voted  for  it,  when 
result  was  declared,  it  was  contended  that  It 
was  a  valid  ordinance,  without  the  dty  leg- 
islative body  having  ever  enacted  or  ever 
having  been  called  on  to  consider  it  further 
than  to  order  an  election.  The  court  In  that 
case  correctly  held  that  under  our  Constitu- 
tion th^s  is  a  representative  form  of  govern- 
ment, and,  while  the  people  tn  fact  make  the 
laws,  yet  in  the  enactment  of  laws  they  act 
by  and  through  their  representatives.    That 
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Is  all  that  was  beld  In  that  case,  and,  In  thus 
announcing  the  law,  we  then  held  and  now 
hold  that  the  Famsworth  Case  was  correctly 
decided,  for  In  that  case  no  legislative  body 
had  ever  enacted  the  ordinance  of  law,  but 
the  question  submitted  to  a  vote  was  whether 
or  not  it  should  be  enacted  as  a  law  or  ordi- 
nance by  the  people  themselves,  and  it  was 
the  election  that  enacted  it,  for  no  leglslatlTe 
body  had  prior  or  subsequent  to  the  election 
ever  enacted  the  ordinance.  Had  the  legiala- 
tine  ooutiett  of  the  city  of  Dallas  enacted  the 
ordinance,  and  declared  It  to  be  the  law,  the 
opinion  in  the  Famsworth  Case  would  not 
bare  been  written.  In  that  case  it  was  the 
election  that  was  depended  on  as  an  enact- 
ment of  the  ordinance  or  law,  and  it  should 
have  read:  "Be  it  enacted  by  the  people  of 
Dallas  at  an  election  held  for  that  purpose." 
In  the  pool  room  law  the  law  was  enacted 
by  the  legislative  body,  and  its  validity  as  a 
law  nor  its  enactment  as  a  statute  of  this 
state  is  not  and  was  not  submitted  to  a  vote 
of  the  people.  It  is  the  law  of  the  state 
whether  an  election  is  ever  held  under  its 
provisions  or  not,  and,  if  an  election  is  beld, 
It  does  not  amend,  subtract,  nor  in  any  man- 
ner affect  the  provisions  of  the  law  as  enact- 
ed by  the  Legislature  nor  its  validity.  And 
right  here  is  where  the  confusion  has  arisen. 
If  in  the  adoption  of  the  pool  room  law  the 
Legislature  had  provided:  "Be  it  enacted  by 
the  Legislature  of  Texas:    Sea  1.  That  there 

shall  be  held  an  election  on  the day 

of ,  1913,  to  determine  whether  or  not 

the  hereinafter  recited  provisions  and  sec- 
tions shall  become  the  law  of  this  state,  and 
if  a  majority  shall  vote  in  favor  of  it,  the 
secretary  of  state  shall  tabulate  the  vote  and 
so  declare,  and  thereafter  it  shall  become 
and  be  the  law,  but  if  a  majority  vote  against 
it,  then  it  shall  not  become  the  law  of  this 
state" — then  it  would  contravene  the  Consti- 
tution by  delegating  the  power  to  enact  the 
law,  and  be  void,  as  was  the  ordinance  In  the 
Famsworth  Case,  supra,  because  Its  vitality 
or  life  would  depend  upon  the  election  held. 
Bnt  chapter  74  of  the  Acts  of  the  Thirty- 
Third  Legislature  contains  no  such  provi- 
sions ;  bnt  in  specific  terms  it  declares  what 
is  and  shall  be  the  law  of  this  state,  and 
whether  it  shall  become  the  law  Is  left  to  the 
will  of  no  other  tribunal  or  person.  The  Leg- 
islature declared  what  the  law  should  be  and 
enacted  it,  and  as  enacted  it  Is  a  law  com- 
plete in  and  of  itself,  and  the  fact  that  in  the 
law  as  enacted  there  Is  conferred  certain 
t)eneflt8  and  privileges  which  may  he  accepted 
or  taken  advantage  of,  if  the  conditions  In 
any  county  or  Justice  precinct  are  such  that 
the  inhabitants  of  the  county  or  Justice  pre- 
cinct deem  it  advisable  and  for  the  best  wel- 
fare of  the  county  or  Justice  precinct  to  do 
so,  is  no  part  of  its  enactment  as  a  law.  And 
herein  was  the  error  in  the  Swisher  Case,  su- 
pra, in  finding  that  under  the  law  considered 
the  Legislature  had  submitted  to  the  people 
whether  or  not  that  act  should  become  the 
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law  of  the  state.  No  such  question  was  sub- 
mitted, and  the  law  would  not  bear  that 
construction.  If  this  had  been  a  correct 
finding  or  conclusion,  then  the  law  as  pro- 
mulgated in  the  Swisher  Case  would  be  the 
law  of  that  case.  This  court  and  the  Su- 
preme Court  have  adhered,  and  do  now,  to 
this  announcement  of  law  in  the  Swisher 
Case.  "But,  besides,  •  •  •  the  Constitu- 
tion does  not  provide  for  such  reference  to 
the  voters,  to  give  validity  to  the  acts  of  the 
Legislature,  we  regard  it  as  repugnant  to  the 
principles  of  the  representative  government 
formed  by  our  Constitution.  Under  our  Con- 
stitution, the  principle  of  lawmaking  is  that 
the  laws  are  made  by  tbe  people,  not  directly, 
but  by  and  through  their  chosen  representa- 
tives."  And  In  this  opinion  we  adhere  to 
that  mle  of  law,  and  this  is  the  only  part  of 
the  Swisher  Case  that  has  been  adhered  to 
and  followed  since  its  rendition.  Beiator,  in 
his  brief  and  argument,  pays  a  high  and  de- 
served eulogy  to  the  able  men  who  then  com- 
posed our  Supreme  Court,  and  from  which 
we  would  not  detract  one  iota ;  bnt  in  ability 
and  learning  we  have  had  many  men  on  oui 
Supreme  Court  who  were  their  equals,  such 
as  Chief  Justice  Moore,  Chief  Justice  WUlie, 
Chief  Justice  Gaines,  Chief  Justice  Brown, 
and  hosts  of  others.  We  name  the  above 
galaxy  of  able  Jurists  because  they  are 
the  men  who  have  overruled  the  Swish- 
er Case,  in  holding  that  the  act  un- 
der consideration  In  that  case  delegated  the 
legislative  power  to  enact  a  law.  This,  as 
shown  in  the  original  opinion,  was  not  a  ma- 
ture conclusion  of  Judge  Lipscomb  and  tbe 
others  who  composed  the  court,  for  in  the 
opinion  they  say:  "The  question  presented 
is  not  now  of  very  general  interest,  as  the 
act  •  •  *  has  been  repealed.  We  shall 
therefore  not  give  to  it  the  elaborate  investi- 
gation that  we  would  otherwise  have  felt 
called  on  to  bestow  on  it"  The  law  upon 
which  they  were  passing  provided  for  an  elec- 
tion to  be  held  throughout  the  state,  not  to 
determine  whether  it  should  become  a  law^ 
for  the  act  became  the  law  of  the  state  ac- 
cording to  its  terms,  but.  It  providing  for  an 
election  throughout  the  state,  those  eminent 
Jurists,  who  did  not,  as  they  say,  give  the  ques- 
tion thorough  investigation,  misconceived  its 
terms,  and  beld  that  it  was  a  delegation  of 
legislative  authority  to  permit  tbe  citizens  to 
determine  under  the  law  whether  or  not  they 
would  accept  its  provisions.  Relator's  coun- 
sel, in  their  brief  and  argument,  admit  that 
the  case  passed  on  was  dismissed  on  other 
grounds ;  but  they  insist  that,  while  the  court 
did  say  they  did  not  give  this  question  thor- 
ough investigation,  yet  they  insist  that  the 
learned  Attorney  General  who  filed  a  brief  ' 
in  tbe  case  did  give  the  question  thorough  in- 
vestigation, and  he  while  insisting  that  the 
act  should  be  sustained,  yet  admitted  that 
the  weight  of  authority  was  at  that  time 
against  its  validity,  and  the  cases  were  cited. 
Yet,  as  we  demonstrated,  those  cases  have  not 
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stood  tlie  test  of  time  and  Jndldal  Investiga- 
tlon,  and  have  beea  OTerrnled  by  the  courts 
who  rendered  tbem,  and  the  rule  annoanced 
by  the  Supreme  Court  of  Vermont  at  that 
time  has  become  the  preTalllng  and  almost 
unanimous  rule  of  construction.  The  first 
case  referred  to  by  the  Attorney  General  in 
that  case  is  Bradley  y.  Baxter,  8  How.  Prac. 
(N.  Y.)  18,  and  relator  also  dtes  us  to  the 
case  of  Barto  y.  Himrod,  8  N.  Y.  483,  59  Am. 
Dec.  506;  but  these  cases  baye  been  oyer- 
ruled  by  the  courts  of  that  state  in  the  cases 
of  Clarke  y.  Rochester,  28  N.  Y.  605,  and 
Rome  Bank  y.  Rome,  18  N.  Y.  38,  in  which 
cases  it  was  held  ttiat  a  law  enacted  by  the 
Legislature  may  be  made  dependent  for  its 
acceptance  upon  the  popular  will  of  the 
named  territory.  Parker  y.  Com.  6  Pa. 
607,  47  Am.  Dec.  480,  was  overruled  in 
Locke's  Appeal,  72  Pa.  401,  13  Am.  Rep.  716, 
and  Smith  v.  McCarty,  66  Pa.  359.  People 
y.  Collins,  3  Mich.  843,  was  oyerruled  by  the 
courts  of  that  state  in  the  case  of 'Feck  y. 
Bloomlngdale,  82  Mich.  393,  47  N.  W.  37,  10 
L.  R.  A.  69.  It  is  thus  seen  that  the  cases 
dted  by  the  Attorney  General  in  his  brief 
In  the  Swisher  Case,  and  upon  which  relator 
relies,  have  all  been  oyerruled,  and  those 
courts  now  hold  that  an  election,  under  and 
by  virtue  of  the  law,  to  decide  whether  they 
will  accept  its  provisions  in  territory  named 
in  the  act  is  not  a  part  of  the  enactment  of 
the  statute,  where  it  is  a  complete  statute,  as 
the  pool  hall  law  Isl 

Relator  Insists,  that,  as  the  Swisher  Case 
had  so  held  in  1856,  and  the  Constitution  of 
1876  contains  commands  in  two  instances,  the 
stock  law  and  intoxicatlns  liquors,  that 
the  Legislature  shall  adopt  this  character 
of  legislation,  then  this  would  indicate 
that  the  f  ramers  of  the  Constitution  accepted 
the  construction  placed  upon  what  is  deemed 
a  delegation  of  authority  to  enact  a  law 
in  the  Swisher  Case,  and  therefore  a  law 
that  authorizes  the  voters  to  accept  its 
provisions  in  given  territory  is  a  delega- 
tion of  legislative  authority  under  such 
construction,  we  should  follow  that  con- 
struction. There  might  be  some  force  to 
this  contention  if  the  Supreme  Court,  the 
same  court  that  rendered  the  opinion  in 
the  Swisher  Case,  had  not  held  otherwise 
prior  to  the  writing  and  adoption  of  the  Con- 
stitution of  1876.  In  the  case  of  San  Antonio 
y.  Jones,  reported  in  28  Tex.  19,  the  question 
again  arose  of  what  is  a  delegation  of  legis- 
lative power,  and  whether  authorizing  a  vote 
to  be  held  under  the  law  is  a  part  of  the  en- 
actment of  a  law.  An  act  was  passed  in- 
corporating the  San  Antonio  &  Mexican  Gulf 
Railroad  Company,  in  which  charter  cities 
and  counties  were  authorized  to  subscribe  for 
stock  in  said  railway  corporation  in  an 
amount  nqt  to  exceed  $50,000  each :  Provid- 
ed, "tliat  the  Chief  Justice  and  county  com- 
miasloners  of  said  counties  shall  not  make 
such  subscriptions  unless  two-thirds  of  the 


qualified  electors  of  said  county  or  counties, 
at  an  election  to  be  held  for  that  purpose, 
shall  vote  In  favor  of  such  subscription  being 
made;  and  the  Chief  Justice  of  any  such 
counties  may  order  such  elections  to  be  held, 
and  shall  give  notice  of  the  time  and  object  to 
such  elections,  by  causing  notice  thereof  to 
be  posted  up  in  each  precinct  of  the  oouaty  at 
least  thirty  days  before  the  h<ddlng  of  such 
election  ;  said  election  to  be  conducted  in  the 
manner  regulating  county  elections,  so  far  as 
the  same  may  be  applicable:  Provided,  also, 
that  the  said  mayor  and  aldermen  of  the  dty 
of  San  Antonio,  and  the  towns  upon  the  line 
and  at  the  terminus  of  said  railway  on  the 
gulf,  shall  not  make  such  subscriptions  unless 
two-thirds  of  the  electors  of  said  city  or 
towns,  qualified  to  vote  for  town  or  dty  of- 
ficers at  an  election  to  be  held  for  that  pur- 
pose, shall  vote  in  favor  of  such  subscription 
being  made ;  and  said  election  shall  be  con- 
ducted in  the  same  manner  regulating  the  re- 
spective city  or  town  elections,  so  far  as  the 
same  may  be  applicable."  The  contention 
was  made  that  this  was  a  delegation  of  legis- 
lative authority,  and  the  Supreme  Cburt  of 
this  state,  in  an  opinion  by  Chief  Justice 
Moore,  concurred  in  by  all  the  court,  held 
that  this  was  not  a  delegation  of  legislative 
authority  or  x>ower,  and  was  no  part  of  its 
enactment  as  a  la'w ;  that  to  leave  such  ques- 
tion to  the  people  to  decide  by  a  vote  at  an 
election  to  be  held  under  the  provisions  of 
the  law  was  not  unconstitutional.  After 
holding  that  the  part  of  the  opinion  In  the 
Swisher  Case  that  held  the  Legislature  could 
not  delegate  its  power  was  sound  (and  which 
we  now  say).  Chief  Justice  Moore  says :  "It 
is  not  a  legitimate  construction  of  the  act  to 
incorporate  the  San  Antonlq  &  Mexican  Gulf 
Railroad  Company  to  say  that  the  Lieglsla- 
ture  Intended,  or  did  thereby  confer,  upon 
the  dtlzens  of  the  city  of  San  Antonio  any 
legislative  power  whatever.  The  Legislature 
may  grant  authority  as  well  as  give  com- 
mands, and  acts  done  under  its  authority  are 
as  valid  as  if  done  in  obedience  to  its  com- 
mands. Nor  is  a  statute,  whose  complete 
execution  and  application  to  the  subject-mat- 
ter is,  by  its  provisions,  made  to  depend  on 
the  assent  of  some  other  body,  a  delegation 
of  legislative  power.  The  discretion  goes  to 
the  exercise  of  the  power  conferred  by  the 
law,  but  not  tO'  make  the  law  itself.  The 
law,  in  such  cases,  may  depend  for  its  practi- 
cal efficiency  on  the  act  of  some  other  body 
or  individual;  still,  it  is  not  derived  from 
such  act,  but  from  the  legislative  authority. 
Legislation  of  this  character  la  of  familiar 
use,  and  occurs  whenever  rights  or  privileges 
are  conferred  upon  indivlduala  or  bodies, 
which  may  be  exerdsed  or  not  in  their  dis- 
cretion. And  if  it  may  be  left  to  the  Judg- 
ment of  individuals  or  private  corporations 
whether  they  will  avail  themselves  of  privi- 
leges conferred  by  the  Legislature,  there  is 
certainly  no  valid  reason  why  the  same  may 
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not  to  be  done  wltb  citizens  of  a  town  or  dis- 
trict, who,  as  a  class,  are  to  be  affected  by 
the  proposed  act  WllUams  v.  Cammack, 
27  Miss.  221,  61  Am.  Dec.  608;  Dubuque 
County  ▼.  Dubuque  ft  Pacific  R.  R.  Co.,  4 
G.  Greene  (Iowa)  2,  and  cases  referred  to 
above" — ^thus  spedflcally  boldlng  that  leav- 
ing the  question  of  the  application  of  the 
law  to  a  vote  of  the  people  was  not  a  delega- 
tion of  legislative  authority.  This  opinion 
was  rendered  in  1866,  ten  years  prior  to  the 
adoption  of  the  Constitution  of  1876,  and 
overrules  the  Swisher  Case  as  to  what  is  a 
delegation  of  legislative  power  and  author- 
ity; and  it  cannot  be  contended  that  mem- 
bers of  the  constitutional  convention  of  1876 
had  in  mind  the  opinion  in  the  Swisher  Case, 
and  did  not  know  of  this  opinion  of  Chief 
Justice  Moore  rendered  ten  years  after  the 
Swisher  Case,  and  ten  years  before  the  con- 
stitutional convention. 

Again,  In  the  case  of  Werner  v.  City  of 
Galveston,  72  Tex.  22,  7  S.  W.  726,  12  S.  W. 
159,  where  the  question  presented  was  the 
constitutionality  of  the  law  which  authorized 
cities  and  towns  by  a  majority  vote  at  an 
election  held  to  determine  whether  or  not 
tbey  would  take  control  of  the  public  schools, 
it  was  urged  that  under  the  Swisher  Case  this 
would  be  a  delegation  of  legislative  authori- 
ty. Chief  Justice  Gaines,  speaking  for  the 
court,  holds:  "While  It  Is  settled  that  the 
Legislature  cannot  delegate  its  authority  to 
make  laws  by  submit  ting  the  question  of 
their  enactment  to  a  popular  v<He,  it  does  not 
follow  that  the  Legislature  has  no  authority 
to  confer  power  upon  a  municipal  corporation, 
and  to  authorize  Its  acceptance  or  rejection 
by  the  municipality  according  to  the  will  of 
the  voters  expressed  at  the  ballot  box" — ^and 
quotes  from  Mr.  Dillon:  "It  is  well  estab- 
lished that  a  provision  in  a  municipal  charter 
that  it  shall  not  take  effect  unless  assented 
to  or  accepted  by  a  majority  uf  the  inhabi- 
tants i»  in  no  Just  sense  a  delegation  of  leg- 
islative power,  but  merely  a  question  as  to 
the  acceptance  or  rejection  of  a  charter."  1 
Dillon  on  Mun.  Corp.  §  44. 

In  the  case  of  Graham  v.  Greenville,  67 
Tex.  65,  2  S.  W.  743,  Chief  Justice  WUlie, 
speaking  for«the  court,  says :  "While  the  Leg- 
islature is  not  bound  to  obtain  the  assent  of 
the  persons  residing  within  the  contiguous 
territory  before  annexing  it  to  a  city,  it  may 
do  so,  and  provide  that  the  annexation  shall 
not  take  place  unless  a  majority  of  such  per- 
sons shall  assent  thereto  in  some  manner  pre- 
scribed by  the  Legislature.  This  'it  in  no 
tense  a  delegation  of  legislative  power.' " 

In  the  case  of  Stanfleld  v.  State,  83  Tex. 
817,  18  8.  W,  677,  as  shown  by  the  original 
opinion,  it  was  held  that,  where  the  Legisla- 
ture had  passed  a  law  authorizing  the  com- 
missioners' court  of  the  various  counties  to 
accept  or  not  accept  its  provisions,  and,  if 
accepted,  to  later  withdraw  the  county  from 
under  its  provisions,  It  was  held  that  this 


was  not  a  delegation  of  legislative  power  and 
authority,  and  the  law  as  passed  by  the  Leg- 
islature was  a  permissive  statute,  complete 
when  it  left  the  legislative  halls,  and  the  fact 
the  law  left  it  to  the  determination  of  the 
commissioners'  courts  of  the  various  counties 
to  determine  whether  or  not  they  would  ac- 
cept Its  provisions  did  not  render  the  act  un- 
constitutional. It  would  be  neither  the  dele- 
gation of  power  to  enact  a  law  nor  to  sus- 
pend a  law,  although  a  county,  by  vote  of 
those  authorized,  might  be  taken  from  under 
its  provisions. 

Again,  in  the  case  of  Johnson  v.  Martin,  75 
Tex.  33,  12  S.  W.  321,  it  was  held  that,  where 
the  law  authorized  the  commissioners'  court 
to  determine  whether  or  not  the  cotton 
weighers'  law  should  be  accepted  or  taken 
advantage  of  in  their  counties,  and,  if  so, 
to  create  the  office  of  cotton  weigher  in  what- 
ever towns,  etc.,  where,  in  their  wisdom,  it 
was  deemed  advisable,  and  to  appoint  or 
order  to  be  elected  a  public  weigher.  It  was 
contended  that  this  was  a  delegation  of  leg- 
islative power,  for  it  was  contended  It  took 
the  act  of  the  commissioners'  court  to  put 
the  law  In  force  in  any  particular  place  or 
county.  The  question  Is  discussed  at  length, 
and  the  court  in  that  opinion  recognized  that 
It  was  holding  contrary  to  the  holding  in 
the  Swisher  Case  on  what  is  a  delegation  of 
legislative  power  to  enact  a  law  for,  In  citing 
authorities,  it  cites  State  v.  Swisher,  17  Tex. 
441,  as  holding  adversely,  and  then  proceeds 
to  hold  the  rule  as  announced  in  the  Swisher 
Case  is  not  the  law,  and  the  court  in  that 
case  had  arrived  at  incorrect  conclusion  as 
to  what  Is  a  delegation  of  legislative  power, 
and  cites,  as  authority  for  such  holding,  Wer- 
ner V.  Galveston,  72  Tex.  22,  7  S.  W.  726,  12 
S.  W.  159,  Graham  v.  City,  67  Tex.  62,  2 
S.  W.  742,  and  other  cases.  It  farther  ap- 
provingly quotes:  "The  privilege  of  the 
electors  of  a  district  to  be  affected  by  a  law 
to  say  whether  they  will  accept  its  provi- 
sions, the  law  giving  them  the  right  to  ac- 
cept or  reject,  is  now  generally  permitted, 
and  regarded  as  constitutional" — citing  Peo- 
ple V.  Stout,  23  Barb.  <N.  Y.)  849;  Dome  v. 
Wilcox,  45  Mo.  458;  Bank  ▼.  Brown,  26  N. 
Y.  470;  San  Antonio  t.  Jones,  28  Tex.  32. 
In  the  case  of  Brown  v.  City  of  Galveston, 
97  Tex.  1,  75  S.  W.  488,  the  present  Chief  Jus- 
tice of  the  Supreme  Court,  Judge  Brown, 
learnedly  and  at  length  discusses  these  con- 
stitutional questions,  and  under  the  rules 
therein  announced  there  Is  no  Inhibition  in 
the  Constitution  prohibiting  the  adoption  of 
this  character  of  legislation. 

Thus  it  is  seen  that,  in  every  decision  ren- 
dered by  our  Supreme  Court  since  the  opin- 
ion In  the  Swisher  Case,  supra,  was  render- 
ed, while  the  law  announced  that  the  Legis- 
lature could  not  delegate  its  power  to  enact, 
a  law  has  X>eea  approved,  and  is  here  now 
approved  and  followed,  but  that  portion  of 
the  opinion  which  held  that  the  act  then 
under  consideration  was  a  delegation  of  the 
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power  to  enact  a  law  bas  not  been  followed; 
but  the  exact  contrary  bas  been  beld  in  every 
case  that  has  come  before  our  Supreme  Court 
beginning  with  San  Antonio  v.  Jones,  28  Tex. 
19,  down  to  the  present  time.  In  the  John- 
son V.  Martin  Case,  supra,  that  case  was 
specifically  named,  and  the  court  announced 
It  was  not  the  law,  and  would  not  follow 
that  case  wherein  It  so  held. 

However,  relator,  in  his  motion  for  rehear- 
ing, says  that  we  bow  too  much  to  the  opin- 
ions of  the  Supreme  Court,  and  do  not  give 
due  weight  to  the  opinions  of  our  own  court 
As  relator  relied  on  the  Swisher  Case  to  sus- 
tain his  contention,  and  this  opinion  was  by 
the  Supreme  Court,  we  naturally  took  the 
opinions  of  the  Supreme  Court  to  demon- 
strate that  what  was  there  held  to  be  a  dele- 
gation of  legislative  power  was  not  a  dele- 
gation of  the  power  conferred  on  the  Legis- 
lature to  enact  laws,  and  that  In  this  respect 
that  case  had  never  been  followed  by  the 
Supreme  Court,  but  the  exact  contrary  held 
to  be  the  law.  Relator  seems  to  contend  that 
the  court  as  at  present  organized  is  the  first 
to  recognize  that  Locke's  Appeal  (which  over- 
ruled the  case  of  Parker  v.  Commonwealth, 
so  much  relied  on  by  relator)  correctly  an- 
nounced the  law  as  to  what  constituted  a 
delegation  of  legislative  power,  and  it  is  In- 
timated In  so  doing  we  have  become  "progres- 
sive and  revolutionary."  In  the  case  of  Ex 
parte  Mato,  19  Tex.  App.  112,  this  court, 
when  composed  of  Judges  Hurt,  White,  and 
WUlson,  had  for  consideration  the  very  ques- 
tion here  presented — what  constitutes  a  dele- 
gation of  legislative  power — ^and  they  follow- 
ed and  adopted  the  rule  announced  In  Locke's 
Apt>eal.  The  question  In  that  case  was 
whether  "the  acts  of  the  Legislature  purport- 
ing to  confer  upon  district  Judges  authority 
to  fix  the  times  for  holding  and  the  terms  of 
court  in  newly  organized  counties,  when- 
ever any  unorganized  county  in  their  dis- 
tricts should  become  organized,  was  uncon- 
stitutional and  void ;  such  acts  being  an  ef- 
fort on  the  part  of  the  Legislature  to  dele- 
gate a  power  it  alone  could  exercise."  In  a 
unanimous  opinion  this  court  held,  in  an 
opinion  by  Judge  White:  "Independently  of 
this  view  above  discussed,  however,  does  the 
act  in  question  delegate  to  the  judge  legis- 
lative powers  in  contravention  of  section  1 
of  article  2  of  the  Constitution?  The  Leg- 
islature cannot  delegate  any  of  Its  powers 
unless  authorized  to  do  so  by  the  Constitu- 
tion. Willis  V.  Owen,  43  Tex.  42.  Mr.  Cooley 
says  one  of  the  settled  maxims  of  the  law 
is  that  the  power  conferred  upon  the  Legis- 
lature to  make  laws  cannot  be  delegated  by 
that  department  to  any  other  body  or  author- 
ity. Where  the  sovereign  power  of  the  state 
has  located  the  authority,  there  it  must  re- 
main. 'But,'  he  says,  'it  Is  not  always  es- 
sential that  a  legislative  act  should  be  a  com- 
pleted statute  which  must  in  any  event  take 
effect  as  law  at  the  time  it  leaves  the  hands 
of  the  legislative  department    A  statute  may 


be  conditional,  and  its  taking  effect  may  be 
made  to  depend  upon  some  subsequent  event' 
Cooley's  Const.  Llm.  (4th  Ed.)  pp.  141,  142. 
In  Locke's  Appeal,  Agnew,  J.,  uses  this  forci- 
ble language:  'To  assert  that  a  law  is  less 
than  a  law  because  it  is  made  to  depend  upon 
a  future  event  or  act  Is  to  rob  the  Legisla- 
ture of  the  power  to  act  wisely  for  the  pub- 
lic welfare  whenever  a  law  is  passed  relating 
to  a  state  of  affairs  not  yet  developed,  or 
to  things  future  and  impossible  to  be  fully 
known.'  Again  be  says:  'The  true  distinc- 
tion I  conceive  Is  this:  The  Legislature  can- 
not delegate  its  power  to  make  a  law;  but 
it  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  of  things  upon 
which  the  law  makes  or  intends  to  make, Its 
own  action  depend.  To  deny  this  would  be 
to  stop  the  wheels  of  government  There  are 
many  things  upon  which  wise  and  useful 
legislation  must  depend  which  cannot  be 
known  to  the  lawmaking  power,  and  must 
therefore  be  a  subject  of  Inquiry  and  deter- 
mination outside  of  the  halls  of  legislation.' 
Again  he  says:  'If  a  determining  power  can- 
not be  conferred  by  law,  there  can  be  no  law 
that  is  not  absolute,  unconditional,  and  per- 
emptory, and  nothing  which  is  uncertain,  un- 
known, and  contingent  can  be  the  subject 
of  law.'  72  Pa.  491  [13  Am.  Rep.  716].  In 
Moers  ▼.  City  of  Reading,  Black,  G.  J.,  says: 
'Half  the  statutes  on  our  books  are  in  alter- 
native, depending  on  the  discretion  of  some 
person  or  persons  to  whom  Is  confided  the 
duty  of  determining  whether  the  proper  oc- 
casion exists  for  executing  them.  But  it 
cannot  be  said  that  the  exercise  of  sach  a 
discretion  is  the  making  of  the  law.'  21 
Pa.  188.  In  his  dissenting  opinion  In  Locke's 
Appeal,  supra,  Sharswood,  0.  J.,  says: 
There  are  a  good  many  acts  of  executive 
administration  which  they  (the  Legislature) 
can  delegate  to  the  courts,  or  to  the  munici- 
pal corjwratlons,  or  to  the  people  of  the  dif- 
ferent districts.  «  •  »  Acts  of  executive 
administration  are  not  acts  of  legislation  in 
the  sense  in  which  it  was  decided  that  the 
Legislature  has  no  power  to  delegate  Its  au- 
thority.' In  Bull  v;  Read,  13  Grat  (Va.)  78, 
It  is  said:  'Now,  if  the  Legislature  may 
make  the  operation  of  its  act  depend  on  some 
contingency  thereafter  to  happen,  or  may 
prescribe  conditions,  it  must  be  for  them  to 
Judge  in  what  contingency  and  upon  what 
condition  the  act  shall  take  effect  They 
must  have  power  to  prescribe  any  they  think 
proper.'  In  King  v.  Reed,  43  N.  J.  Law,  186, 
there  was  a  provision  in  an  act  for  the  con- 
struction of  a  sewer  which  should  receive 
drainage  from  three  towns,  and  commission- 
ers were  by  the  act  to  be  subsequ^itly  ap- 
pointed, whose  duty  It  was  to  ascertain  the 
entire  cost  of  the  improvement,  and  divide 
it  among  the  towns  in  proportion  to  the  bene- 
fits received  by  the  land  in  each;  held  not 
void  as  an  attempt  to  delegate  legislative 
power.  In  tliat  case  Judge  Cooley  is  quoted 
as  saying:    'If  the  rule  Is  prescribed  which 
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In  Its  administration  works  out  the  result, 
that  Is  sufficient ;  but  to  refer  the  making  of 
the  rule  to  another  authority  would  be  In  ex- 
cess of  legislative  authority."  Cooley  on 
Taxation,  50.  In  Harrlman  t.  State,  2  O. 
Greene  (Iowa)  270,  where  the  question  was  as 
to  the  constitutionality  of  an  act  authorizing 
judges  to  hold  special  terms  of  the  district 
court,  where  the  CJonstltutlon  provided  that 
such  terms  of  the  district  court  should  be 
held  'at  such  times  and  places  as  might  'be 
prescribed  by  law,'  it  was  said:  'But,  had 
the  Legislature  conferred  upon  the  Judges 
by  statute  authority  to  prescribe  the  times 
generally  of  holding  their  courts,  would  It 
not  stlU  be  done  by  authority  of  law?  It 
would  stUl  be  a  regulation  emanating  from 
the  supreme  legislative  and  only  authorized 
power,  within  the  general  meaning  and  spirit 
of  the  organic  law,  if  not  within  its  strict 
letter.'  These  are  authorities  from  other 
states.  Our  own  Supreme  €!ourt  has  given 
expression  to  Its  views  upon  the  subject  In 
perfect  harmony  with  the  authorities  cited, 
if  not  in  equally  as  emphatic  and  pronounced 
language" — citing  San  Antonio  v.  Jones,  28 
Tex.  19,  quoting  the  language  of  that  opinion 
hereinbefore    copied    approvingly. 

So  it  is  seen,  when  the  question  was  first 
presented  to  this  court,  the  "old  court,"  Judg- 
es White,  Hurt,  and  Wlllson,  adopted  the  rule 
announced  In  the  case  of  San  Antonio  v. 
Jones,  supra,  which  holds  that  legislation  of 
the  character  that  gives  to  the  voters  the  per- 
misstve  right  to  accept  or  reject  the  provi- 
sions of  a  law,  as  is  done  in  this  pool  room 
case,  is  not  unconstitutional,  and  not  the  rule 
announced  in  the  Swisher  Case. 

Again,  in  the  case  of  Ex  parte  Lynn,  19 
Tex.  App.  293,  when  the  constltutlonaUty  of 
our  local  option  law  prohibiting  the  sale  of 
Intoxicating  liquors  on  the  very  groimds  and 
all  the  grounds  relied  on  by  relator  In  this 
case,  Jndges  White,  Hurt,  and  Wlllson  say, 
In  an  opinion  by  Judge  Wlllson:  "It  is 
claimed  that  the  local  option  law  is  unconsti- 
tutional, because  it  is  in  violation  of  sec- 
tions 15,  16,  17,  and  19  of  onr  BUl  of  Rights, 
and  of  article  6  and  section  1  of  article  14 
of  the  amendments  to  the  Constitution  of 
the  United  States."    The  court  says: 

"The  principal  argument  urged  In  support 
of  this  position  Is  that  the  effect  of  the  local 
option  law  is  to  take  or  damage  private  prop- 
erty for  public  use,  without  compensation  to 
the  owner,  and  without  due  course  of  law. 
There  is  strong  reasoning  in  support  of  the 
position,  and,  were  it  an  original  question, 
this  court  would  be  inclined  to  hold  that  the 
local  option  law  Is  an  Infringement  of  sec- 
tion 1  of  onr  Bill  of  Rights,  which  provides 
that  "no  persons'  property  shall  be  taken, 
damaged  or  destroyed  for,  or  applied  to,  pub- 
lic use  without  adequate  compensation  be- 
ing made,  unless  by  the  consent  of  such  per- 
son,' ete  We  would  be  inclined  to  adopt 
the  views  and  reasoning  of  Judge  Corn- 
stock,  so  clearly  and  ably  expressed  in  the 


case  of  Wynehamer  v.  People,  13  N.  T.  878. 
But  opposed  to  these  views  there  is  a  strong 
and  almost  uniform  array  of  authorities 
which  unequivocally  declare  that  laws  such 
as  our  local  option  law  are  within  the  scope 
of  the  police  powers  of  a  state,  and  do  not 
take,  damage,  or  destroy  private  property  for 
the  public  use  within  the  meaning  of  that 
provision  of' the  organic  law,  and  do  not  in- 
fringe upon  any  other  provislou  of  constltn- 
tional  law. 

"Upon  this  subject  Mr.  Cooley,  in  his  work 
on  Constitutional  Limitation,  says,  after  dis- 
cussing the  license  cases  decided  by  the 
Supreme  Court  of  the  United  States  [Thur- 
low  V.  Massachusetts]  5  How.  504  [12  L.  Ed. 
266] :  'It  would  seem  from  the  views  express- 
ed by  the  several  members  of  the  court  In 
these  cases'  that  the  state  laws  known  as 
prohibitory  liquor  laws,  the  purpose  of  which 
is  to  prevent  altogether  the  manufacture  and 
sale  of  intoxicating  drinks  as  a  beverage,  so 
far  as  legislation  can  accomplish  that  object, 
cannot  be  held  void  as  In  conflict  with  the 
power  of  Congress  to  regulate  commerce,  and 
to  levy  imposts  and  duties.  And  in  several 
cases  it  has  been  held  that  the  fact  that 
such  laws  may  tend  to  prevent,  or  may  abso- 
lutely preclude,  the-  fulfillment  of  contract 
previously  made  is  no  objection  to  their  va- 
lidity. Any  change  In  the  police  laws,  or,  in- 
deed, in  any  other  laws,  might  have  a  like 
consequence.  The  same  laws  have  also  been 
sustained  when  the  question  of  conflict  with 
state  Constitutions,  or  vrith  general  funda- 
mental principles,  has  been  raised.  They  are 
looked  upon  as  police  regulations,  establish- 
ed by  the  Legislature  for  the  prevention  of 
intemperance,  pauperism,  and  crime,  and  for 
the  abatement  of  nuisances.  It  has  also 
been  held  competent  to  declare  the  liquor 
kept  for  sale  a  nuisance,  and  to  provide  legal 
process  for  Its  condemnation  and  destruction, 
and  to  s^ze  and  condemn  the  building  occu- 
pied as  a  dramshop  on  the  same  ground. 
And  it  Is  only  where,  in  framing  such  legisla- 
tion, care  has  not  been  taken  to  observe  those 
principles  of  protection  which  surround  the 
persons  and  dwellings  of  Individuals,  secut^ 
Ing  them  against  unreasonable  searches  and 
seizures,  and  giving  them  a  right  to  trial  be- 
fore condemnation,  that  the  courts  have  felt 
at  liberty  to  declare  that  it  exceeded  the 
proper  province  of  police  regulation.  Per- 
haps there  Is  no  Instance  In  which  the  power 
of  the  Legislature  to  make  such  regulations 
as  may  destroy  the  value  of  property,  ■with- 
out compensation  to  the  owner,  appears  in  a 
more  strilclng  light  than  in  the  case  of  these 
statutes.  The  trade  in  alcoholic  drinks  beUig 
lawful,  and  the  capital  employed  In  It  being 
fully  protected  by  law,  the  Legislature  then 
steps  In,  and,  by  an  enactment  based  on  gen- 
eral reasons  of  public  utility,  annihilates  the 
traffic,  destroys  altogether  the  employment, 
and  reduces  to  a  nominal  value  the  proi>erty 
on  hand.  Even  the  keying  of  that,  for 
the  purposes  of  sale,  becomes  a  criminal  of'- 
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fense,  and,  without  any  change  whatever  In 
his  own  conduct  or  employment,  the  mer- 
chant of  yesterday  becomes  the  criminal  of 
to-day,  and  the  very  building  in  which  he 
lives  and  conducts  the  business,  which  to 
that  moment  was  lawful,  becomes  the  sub- 
ject of  legal  proceedings,  if  the  statute  shall 
so  declare,  and  liable  to  be  proceeded  against 
for  a  forfeiture.  A  statute  which  can  do 
this  must  be  Justified  upon  the  highest  rea- 
sons of  public  benefit ;  but,  whether  satisfac- 
tory or  not,  the  reasons  address  themselves 
exclusively  to  the  legislative  wisdom.'  Coo- 
ley  on  Const.  Lim.  pp.  727,  728.  Mr.  MUls, 
in  bis  standard  work  on  Eminent  Domain, 
says:  The  manufacture  and  sale  of  intoxi- 
cating liquor  may  be  declared  unlawful,  and 
,  the  liquor  forfeited.  The  fact  that  buildings 
and  machinery  devoted  to  the  manufacture 
of  liquor  thereby  become  greatly  reduced  In 
value  does  not  call  for  compensation  to  the 
owner.'    Mills  on  Em.  Dom.  8. 

"The  above-quoted  texts  are  abundantly 
and  overwhelmingly  supported  by  adjudicat- 
ed cases  in  a  number  of  the  states  of  the  Un- 
ion. It  would  be  an  unprofitable  consump- 
tion of  time  to  review  these  cases  in  detaiL 
They  are  collated  in  an  exhaustive  note  to 
the  case  of  Com.  v.  Kimball,  reported  in  35 
Am.  Dec.  p.  331  et  seq.  See,  also,  12  Am. 
Law  Reg.  129.  By  the  great  weight  of  au- 
thority it  is  established  too  firmly  and  em- 
phatically to  be  now  questioned  that  a  law 
such  as  our  local  option  law  is  constitutional 
legislation,  and,  whatever  may  be  the 
strength  of  the  reasoning  against  the  correct- 
ness of  these  authorities,  the  matter  is  stare 
decisis." 

While  we  have  a  provision  In  our  Consti- 
tution commanding  the  Legislature  to  enact 
this  character  of  law  In  regard  to  Intoxicat- 
ing liquors,  yet  we  are  abont  the  only  state 
in  the  Union  having  such  a  provision  In  its 
Constitution,  and  yet  these  laws  have  been 
uniformly  upheld;  and,  if  It  may  thus  be 
applied  to  intoxicating  liquors  because  sub- 
ject to  the  police  power,  then  It  may  be  ap- 
plied to  any  other  subject  or  thing  that  is 
subject  to  regulation  and  control  under  the 
police  power  of  a  state.  The  rule  is  thus 
stated  by  Mr.  Lewis,  a  well-known  text-writ- 
er, citing  the  authorities  named: 

"Although  there  is  some  conflict  of  au- 
thority, the  great  weight  thereof  tends  to 
firmly  establish  the  doctrine  that,  though  the 
Legislature  cannot  delegate  its  power  to 
enact  laws,  yet  whether  or  not  an  enacted 
law  shall  become  operative  may  be  made  to 
depend  upon  the  popular  will  of  the  citizens 
ot  the  place  or  locality  where  the  statute  is 
Intended  to  operate ;  and,  generally  speaking, 
an  act  of  the  Legislature  affecting  the  people 
of  a  certain  locality  or  of  the  whole  state  is 
not  unconstitutional  or  invalid  simply  be- 
cause, by  its  terms,  it  is  to  take  effect  only 
after  It  shall  have  been  approved  by  a  ma- 
jority of  the  popular  vote  of  the  people  of  the 
locality  where  it  may  take  effect.     Such  a 


statute,  says  the  great  majority  of  the  cases. 
Is  not  an  unlawful  delegation  by  the  Legis- 
lature of  its  power  to  enact  laws.  Hobart  v. 
Butte  Co.  Supervisors,  17  Cal.  23;  Robinson 
▼.  Bidwell,  22  Cal.  370;  People  v.  Salomon, 
61  IlL  87;  Erltnger  v.  Boneau,  51  111.  fri: 
Clarke  v.  Rogers,  81  Ky.  43;  State  v.  Pond. 
03  Mo.  606  [6  S.  W.  460] ;  State  v.  Hoagland. 
61  N.  J.  Law,  62,  6  A«.  166;  Noonan  v. 
iYeeholders,  51  N.  J.  Law,  454,  18  AU.  117 ; 
State  V.  County  of  Hudson,  52  N.  J.  Law,  308, 
20  AU.  256;  Clarke  v.  City  of  Rochester,  5 
Abb.  Prac.  (N.  T.)  107;  Smith  v.  McCarthy. 
56  Pa.  350;  State  v.  Copeland,  3  R.  I.  33; 
Louisville,  etc.,  R.  R.  Co.  v.  Davidson  County 
Court,  1  Sneed  (Tenn.)  637,  62  Am.  Dec.  424 ; 
State  V.  Parker,  26  Vt  357;  Rutter  v.  SulU- 
van,  26  W.  Va.  427;  State  v.  O'Neill,  24 
Wis.  149;  State  v.  City  of  JanesviUe,  26 
Wis.  201.  The  Legislature  has  iwwer  to  pass 
a  conditional  statute,  and  to  make  Its  taking 
effect  depend  upon  some  subsequent  event, 
and  It  may  also  provide  within  what  time  an 
act  may  be  done,  if  done  at  all.  Making  cer- 
tain provisions  of  an  act  depend  upon  a  vote 
of  the  people  of  a  county  does  not  delegate 
to  the  people  the  power  to  pass  or  repeal  the 
act,  which  is  a  valid  statute  from  the  time 
of  Its  pasvsage  and  approval,  especially  where 
the  liCglslature  itself  provides  that,  if  the 
provisions  of  the  act  be  not  accepted  within 
the  period  named  therein,  they  shall  not 
thereafter  be  carried  into  effect  People  v. 
McFadden,  81  Cal.  480,  22  Pac.  851,  15  Am. 
St.  Rep.  66.  The  reasons  for  the  rule  are 
well  stated  in  State  v.  Pond,  93  Ma  606,  6 
S.  W.  460,  to  be  that,  while  the  rule  that  the 
Legislature  is  alone  Invested  with  the  power 
to  make  laws,  and  cannot  delegate  its  author- 
ity to  the  people,  does  not  admit  of  question 
or  doubt,  yet  another  rule  is  as  firmly  es- 
tablished ;  namely,  that  the  Legislature  may 
enact  a  law  to  take  effect  or  go  into  opera- 
tion on  the  happening  of  a  future  event  or 
contingency,  and  such  contingency  may  be  a 
vote  of  the  people;  and,  a  local  option  act 
providing  that  any  county,  or  town,  or  dty 
of  a  class  named  may,  by  a  majority  vote, 
place  such  county,  town,  or  city  under  the 
operation  of  tbe  law,  it  does  not  refer  to 
tbem  the  question  of  passing  a  law.  Tbe 
Legislature  has  already  done  this,  and  only 
called  upon  them  to  decide  by  a  vote  wheth- 
er they  will  accept  the  provisions  of  a  law 
regularly  enacted  by  both  houses  of  the  L^- 
islature  and  approved  by  the  Governor.  It 
Is  the  law  itself  which  authorizes  the  vote  to 
be  taken,  and,  when  taken,  the  law,  and  not 
the  vote,  declares  the  result  which  shall 
follow  the  vote.  OTbe  vote  is  the  means  pro- 
vided to  ascertain  the  will  of  the  people,  not 
as  to  the  enactment  of  the  law,  but  whether 
it  shall  take  effect,  and  if  the  majority  vote 
against  It,  the  law  and  not  the  vote,  declares 
the  result.  The  vote  springs  from  the  law. 
and  not  tbe  law  from  the  vote.  In  an  early 
CallfoiTiia  case  it  was  decided  that,  where 
a  law  is  passed  providing  that  certain  acta 
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shall  be  d,oiie  upon  the  contingency  of  the 
vote  of  the  electors  of,  a  certain  district,  the 
vote  npon  such  iwoposltion  is  not  an  act  of 
legislation,  but  simply  an  event  upon  the  hap- 
pening of  which  the  law  is  to  take  effect 
Robinson  v.  Bldwell,  22  Cal.  370. 

"The  power  to  enact  laws  necessarily  in- 
cludes the  right  in  the  lawmaking  power  to 
determine  and  prescribe  the  conditions  upon 
which  the  law  in  a  given  case  shall  come  into 
operation  or  be  defeated,  and  this  contingen- 
cy may  as  well  be  the  result  of  the  vote  of 
the. people  of  the  locality  to  be  affected  by 
the  law  as  any  other.  People  v.  Salomon,  51 
111.  37.  Hence  it  is  fairly  within  the  scope 
of  legislative  power  to  prescribe,  as  one  .of 
the  conditions  upon  which  the  law  in  a  given 
case  shall  come  into  operation  or  be  defeated, 
that  it  shall  depend  upon  a  vote  of  the  peo- 
ple of  the  locality  to  be  affected  by  its  provi- 
sions.     Erlinger  v.  Boneau,  61  111.  04." 

Again,  It  is  said  by  the  same  author:  "A 
local  option  liquor  law  authorizing  the  mu- 
nicipal divisions  of  the  state  to  decide  by 
popular  vote  whether  a  prohibitive  or  re- 
strictive liquor  law  shall  be  in  force  within 
tbelr  limits,  if  it  is  a  complete  enactment  in 
Itself,  requiring  nothing  further  to  give  it 
validity,  and  depending  upon  the  popular 
vote  only  for  a  determination  of  the  terri- 
torial limits  of  its  operation,  is  a  vaUd  and 
constitutional  exercise  of  the  legislative  pow- 
er. To  this  effect  the  authorities  are  numer- 
ous and  uniform:  Boyd  v.  Bryant,  35  Ark. 
4t9,  37  Am.  Rep.  6 ;  State  v.  Wilcox,  42  Conn. 
364,  10  Am.  Rep.  536 ;  Territory  v.  O'Connor, 
IS  Dflk.  397,  41  N.  W.  746,  3  L.  R.  A.  355; 
Caldwell  y.  Barrett,  73  Ga.  604;  Oroesch  v. 
State,  42  Ind.  S47  (in  effect  overruling  Mesh- 
tneler  v.  State,  11  Ind.  482;  Maize  v.  State, 
4  Ind.  342) ;  State  v.  Forkner,  94  Iowa,  1,  62 
N.  W.  772,  28  Ik  R.  A.  206 ;  Commonwealth 
V.  Weller,  14  Bush  (Ky.)  218,  20  Am.  Rep. 
407;  Gayle  v.  Owen  County  Court,  83  Ky. 
«1;  Fell  V.  State,  42  Md.  71,  20  Am.  Rep, 
83;  Slymer  v.  State,  62  Md.  237;  Common- 
wealth V.  Dean,  110  Mass.  357;  Feek  v. 
Bloomingdale,  82  Mich.  303,  47  N.  W.  37,  10 
li.  R.  A.  60;  State  v.  Cooke,  24  Minn.  247,  31 
Am.  Rep.  344;  Liomon  v.  Peyton,  64  Miss. 
161,  8  South.  235;  Schulherr  v.  Bordeaux,  64 
Miss.  50,  8  South.  201;  State  v.  Pond,  93 
Mo.  606,  6  S.  W.  469;  Ex  parte  Handler,  176 
Mo.  383,  75  S.  W.  920;  In  re  O'Brien,  20 
Mont  630,  75  Pac.  106  [1  Ann.  Cas.  373]; 
Paul  y.  Judge  of  Circuit  Court,  50  N.  J.  Law, 
585  [16  Atl.  272,  1  L.  R.  A.  86];  State  v. 
Bonch,  47  Ohio  St  478  [25  N.  B.  69] ;  Stevens 
y.  State,  61  Ohio  St  507,  56  N.  E.  478;  Fouts 
y.  City  of  Hood  River,  46  Or.  402,  81  Pac. 
370. 1  L.  B.  A.  (N.  S.)  483  [7  Ann.  Cas.  1160] ; 
Tx)cke'B  Appeal,  72  Pa.  401,  13  Am.  Rep.  716 ; 
State  y.  Barber,  19  S.  D.  1,  101  N.  W.  1078; 
Ex  parte  Lynn,  10  Tex.  App.  203;  Ray  v. 
State  [47  Tex.  Or.  R.  407]  83  S.  W.  1121; 
State  y.  Parker,  26  Vt  357;  State  v.  Scam- 
plnl,  77  Vt  92,  59*  Atl.  201 ;  Savage's  Case, 
84  Va.  610,  6  S.  E.  565.    The  above-cited  cas- 


es generally  maintain  that  such  a  local  op- 
tion liquor  law  is  not  unconstitutional  as  a 
delegation  of  legislative  power  to  the  people, 
since  the  reference  to  the  voters  is  not  for 
the  purpose  of  enabling  them  to  make  a  law, 
but  simply  and  merely  to  accept  or  reject  by 
their  vote  its  provisions  in  their  particular 
district  or  locality.  Caldwell  v.  Barrett,  73 
Ga.  604;  Groesch  v.  State,  42  Ind.  547;  Santo 
V.  State,  2  Iowa,  165,  63  Am.  Dec.  487 ;  Sparks 
V.  Commonwealth,  13  Bush  (Ky.)  485 ;  Schul- 
herr V.  Bordeaux,  64  Miss.  50, 8  South.  201 ;  In 
re  O'Brien,  20  Mont  630,  75  Pac.  196  [1  Ann. 
Cas.  373] ;  Savage's  Case,  84  Va.  619,  5  S.  E. 
565;  WeU  v.  Calhoun  (C.  C.)  25  Fed.  865; 
*  •  •  Geebrick  v.  State,  5  Iowa,  491.  Al- 
though a  general  local  option  liquor  law  may 
be  adopted  in  some  parts  of  the  state,  and 
rejected  in  others,  it  is  not  for  that  reason 
unconstitutional,  as  lacking  in  uniformity, 
provided  it  is  submitted  in  the  same  way  to 
all  the  counties  or  other  political  divisions  of 
the  state ;  nor  is  such  a  law  unconstitutional 
as  constituting  a  private  local  or  special  law. 
Territory  v.  O'Connor,  6  Dak.  397,  41  N.  W. 
476,  3  Ia  B.  a.  356;  State  v.  Forkner,  94 
Iowa,  1,  62  N.  W.  772,  28  I*  R.  A.  206; 
Groesch  v.  State,  42  Ind.  547;  State  v.  Pond, 
93  Mo.  606,  6  S.  W.  469;  Ex  parte  Swann, 
96  Mo.  44,  9  S.  W.  10;  In  re  O'Brien,  29 
Mont  530,  76  Pac.  196  [1  Ann.-Caa  373]; 
Paul  V.  Judge  of  Circuit  CJourt  60  N.  J.  Law, 
585,  15  Atl.  272,  1  L.  R.  A.  86;  Gordon  v. 
State,  46  Ohio  St  607,  23  N.  B.  63,  6  L.  R.  A. 
749;  Lloyd  v.  DoUisin,  23  Ohio  Cir.  Ct.  R. 
.571 ;  SUte  y.  Barber  [19  S.  D.  1]  101  N.  W. 
1078." 

[13]  Relator  also  refers  us  to  the  case  of 
Ex  parte  Massey,  49  Tex.  Cr.  B,  60,  02  S.  W. 
1083,  122  Am.  St  Rep.  784,  and  asks:  Why 
not  follow  the  decision  of  the  court  in  that 
case,  or  expressly  overrule  It  so  that  the  bar 
may  understand  what  is  the  holding  of  the 
court?  We  always  thought  when  a  case  was 
once  overruled,  it  was  not  necessary  to  do  so 
again.  In  the  Massey  Case  this  court  held 
that  the  law  passed  prohibiting  the  solicita- 
tion of  orders  for  intoxicating  liquors  was 
invalid  because  it  violated  the  federal  Consti- 
tution, in  that  it  was  an  interference  with 
interstate  commerce.  When  construing  the 
Constitutions  and  statutes  of  another  state  we 
have  always  understood  the  rale,  to  be  that 
the  construction  placed  on  the  Constitution 
by  courts  of  that  state  should  govern.  In  the 
case  of  Delamater  v.  South  Dakota,  205  U. 
S.  93,  27  Sup.  Ct  447,  61  L.  Ed.  724,  10  Ann. 
Cas.  733,  the  Supreme  Court  of  the  United 
States,  in  an  opinion  by  the  present  Chief 
Justice,  Justice  White,  held  that  a  statute 
prohibiting  the  soliciting  of  orders  for  in- 
toxicating liquors  In  territory  where  prohibi- 
tion was  adopted  was  not  violative  of  the 
Constitution  and  statutes  of  the  United 
States,  since  the  passage  of  the  Wilson  Act 
adopted  in  1890.  Being  of  the  opinion  that 
under  the  well-known  rules  of  construction 
the  construction  placed  on  the  federal  Con- 
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stituUon  and  the  laws  ot  tbe  United  States 
by  tbe  Supreme  Court  of  tbe  United  States 
was  binding,  and  should  be  followed,  this 
court.  In  the  case  of  Edmanson  v.  State,  64 
Tex.  Cr.  K.  413,  142  8.  W.  887,  overruled  the 
Massey  Case  reported  in  49  Tex.  Cr.  B. 
60,  92  S.  W.  1083,  122  Am.  St.  Rep.  784,  and, 
having  done  so  once,  we  did  not  deem  It  nec- 
essary to  do  so  again.  In  the  Massey  Case 
Judge  Brooks  dissented,  and  Judge  Hender- 
son filed  a  concurring  opinion,  in  which  he 
held  that  tbe  Legislature  could  only  pass  a 
law  prohibiting  the  sale,  and  could  pass  no 
other  law  in  aid  thereof  in  local  option  terri- 
tory. This  court,  in  the  case  of  Fitch  v. 
State,  68  Tex.  Cr.  R-  366,  127  S.  W.  1040, 
overruled  the  Massey  Case  on  that  point,  and 
says  such  a  holding  would  be  a  "monstrous 
doctrine."  An  able  and  learned  legal  writer 
recently  said  In  Case  and  Comment,  after  re- 
viewing all  the  authorities  on  soliciting  and 
taking  orders  since  the  adoption  of  the  Wil- 
son Bill:  "Tbe  only  case  in  any  of  the 
courts  holding  that  a  section  of  this  kind  is 
unconstitutional  on  the  ground  that  it  is  an 
Interference  with  Interstate  commerce  Is  the 
case  of  Ex  parte  Miassey,  49  Tex.  Cr.  R.  60, 
92  S.  W.  1083,  122  Am.  St  Rep.  784.  The 
opinion  is  concurred  in  by  only  two  Justices, 
and  Brooks,  J.,  dissented." 

In  the  foregoing  citation  of  authorities 
each  and  every  question  presented  by  rela- 
tor is  specl-flcally  decided  against  him,  as  we 
read  the  law.  Relator,  however,  asks  us  to 
consider  the  case  of  Wright  v.  Cunningham, 
a  Tennessee  case  reported  in  115  Tenn.  445, 
91  S.  W.  293,  claiming  that  this  case  had  not 
been  overruled  by  the  Tennessee  court,  if  all 
the  other  cases  cited  by  him  from  other 
states  had  been  questioned  or  overruled.  We 
have  read  this  case  carefully  and  thought- 
fully ;  but  it  does  not  change  our  views  on 
this  question.  In  fact  the  force  and  strength 
of  that  opinion  is  seriously  brought  in  doubt 
in  a  later  opinion  by  the  same  court.  State 
V.  Evans,  122  Tenn.  187,  122  S.  W.  81.  The 
decisions  of  our  state  hold  to  the  contrary 
(except  tbe  Swisher  Case,  hereinbefore  dis- 
cuBsed),  and  tbe  reasoning  of  those  cases  we 
think  is  sonnd.  Not  only  is  this  true,  bnt  in 
Arkansas  on  the  west,  the  Tennessee  court 
is  held  to  be  wrong,  Boyd  v.  Bryant,  35  Ark. 
09,  37  Am.  Rep.  6;  in  Kentucky  on  the 
north,  Clarke  y.  Rogers,  81  Ky.  48;  in  Mls- 
Bissippi  on  the  south.  Lemon  v.  Peyton,  64 
Miss.  161,  8  South.  235;  in  North  Carolina, 
Georgia,  and  Virginia  on  the  east,  Cain  v. 
Devie,  86  N.  O.  8;  CaldweU  v.  Barrett,  73 
Oa.  604;  Savage's  Case,  84  Va.  619,  5  S.  B. 
665 — it  is  held  not  to  be  the  law.  In  fact  cas- 
es might  be  dted  from  all  the  surrounding 
states,  as  well  as  the  other  states  la  the 
Union,  and,  if  tbe  court  In  Tennessee  has 
not  overruled  tliat  case,  yet  they  have  seri- 
ously Impaired  its  force,  and  it  stands  al- 
most solitary,  alone  now  in  so  holding,  and 
under  snch  circumstances  we  do  not  think 
we  would  be  Justified  In  following  it. 


In  the  list  of  authorities  cited  In  this  and 
the  orlglital  opinion  will  be  found  cases  over- 
ruling or  questioning  the  soundness  of  every 
case  cited  by  relator,  unless  it  be  tbe  Ten- 
nessee case,  and  it  recognizes  that  the  Legis- 
lature may  pass  laws  to  go  Into  effect  upon  a 
future  contingency,  but  holds  that  an  elec- 
tion amongst  those  who  are  to  be  affected  by 
the  law  is  not  a  contingency  that  should  be 
recognized.  In  tills  we  do  not  agree  with 
that  court,  as  do  not  most  of  the  courts  of 
last  resort  and  all  the  law  text-writers  of  to- 
day as  hereinbefore  shown. 

The  motion  for  rehearing  ia  overraled. 

DAVIDSON,  Jv  (dissenting).  This  opinion 
was  given  me  yesterday.  I  have  not  had 
time  to  investigate  the  matters  mentioned  in 
the  opinion  fully,  but  will  do  so  as  soon  as 
possible,  and  write  some  observations.  I 
dissent. 

DAVIDSON,  J.  (dissenting).  The  majority 
of  this  court,  speaking  through  Judge  HAR- 
PER, have  delivered  two  elaborate  opinions 
upon  the  questions  Involved  in  this  case, 
devoting  over  60  typewritten  pages  to  the 
discussion  of  same;  and  it  is  with  some  re- 
gret that  I  feel  called  upon  to  dissent  from 
the  conclusiens  reached  by  the  majority. 
That  regret  is  based  upon  the  profound  con- 
viction that  the  decision  is  unsound,  and. 
does  violence  to  the  Constitution,  and  to 
the  fundamental  principles  of  our  govern- 
ment It  is  believed  tliat  the  Judgment  and 
opinion  of  the  majority  Is  so  out  of  harmony 
with  the  great  weight  of  Judicial  authbrlty 
in  tlila  state,  is  so  much  opposed  to  reason, 
law,  and  established  principles,  and  Is  so 
revolutionary  and  fraught  with  possibilities 
of  such  deplorable  consequences,  that  this 
dissent  should  embrace  a  full  review  of  the 
grounds  of  that  opinion. 

In  the  original  opinion  of  my  Brettar«i,  it 
is  a  remarkable  fact  that  it  ignored  many  of 
the  strongest  cases  cited  in  relator's  brief 
from  the  courts  of  this  state.  In  tbe  opiolon 
upon  motion  for  r^earing,  many  of  these 
cases  are  for  the  first  time  noticed,  and  it  is 
sought  to  distinguish  them  from  the  instant 
case;  bnt  I  shall  attempt  to  show  that  this 
cannot  be  successfully  done. 

The  opinion  of  tbe  majority  seems  to  b» 
grounded  upon  tbe  proposition  that  the  pool 
room  statute  Is  a  'local  option  law."  sub- 
mitting to  tbe  voters  a  police  measure,  and 
that  the  provisions  thereof  making  Its  opera- 
tion and  effect  dependent  upon  the  vote  of 
the  people  does  not  constitute  a  delegation 
of  legislative  authority  either  to  make  a 
law  or  to  suspend  a  law.  The  opinion  seema 
to  proceed  upon  tbe  theory  that  there  is  a 
distinction  between  local  option  laws  and 
general  laws  affecting  the  whole  state,  as  to 
tbe  power  of  the  Legislature  to  require  or 
authorize  the  sanction  of  a  popular  vote, 
upon  the  expediency,  effect,  and  operation  of 
the  law.     I  take  issue  with  my  Brethren 
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npon  this  proiKieltloii,  and  liudst  that  no  snch 
distinction  ezlsta  in  reason,  or  principle,  as 
will  be  demonstrated  at  a  later  point  In  this 
opinion. 

The  doctrine  that  the  Leglalatnre,  under 
our  Constltntlon,  is  without  power  to  sub- 
mit to  the  voters  of  counties  and  subdivisions 
local  option  laws,  depending  for  their  force 
and  vitality  upon  a  vote  of  the  people,  was 
first  laid  down  by  our  Supreme  Court  In  the 
case  of  State  v.  Swisher,  17  Tex.  448.  This 
case  has  become  a  landmark  in  Texas  juris- 
prudence; but  it  is  sought  by  the  majority 
to  destroy  or'  impair  the  force  of  that  de- 
cision by  the  claim  that  it  was  not  well  con- 
sidered, and  that  it  has  been  since  virtually 
overruled  by  the  Supreme  Court.  To  the 
first  suggestion  it  may  be  replied  that  the 
Attorney  Gen»al  of  the  state  filed  a  thor- 
ough and  elaborate  brief  in  that  case,  citing 
the  leading  cases  decided  at  that  time,  and 
admitted  that  the  weight  of  judicial  author- 
ity was  against  the  validity  of  the  legisla- 
tion there  considered.  The  court  had  the 
benefit  of  his  brief,  and  the  authorities  cited 
therein,  and  It  is  clear  from  Judge  Lipscomb's 
language  that  the  court  did  consider  and  had 
a  perfect  grasp  of  the  meaning  and  effect  of 
oar  Constitution.  To  demonstrate  this,  the 
following  quotation  from  his  opinion  is  suf- 
ficient: "But,  ietides  the  fact  that  the  Con- 
stitutUm  does  not  provide  for  tueh  reference 
to  the  voters  to  give  validity  to  the  Acts  of 
the  Legiglature,  we  regard  it  as  repugnant 
to  the  principles  of  the  representative  gov- 
ernment formed  by  oar  Constitution.  Under 
our  Constitution,  the  principle  of  lawmaking 
is  that  laws  are  made  by  the  people,  not  di- 
rectly, but  by  and  through  their  chosen  repre- 
sentatives. By  the  act  under  consideration, 
this  principle  is  subverted,  and  the  law  {« 
supposed  to  be  made  at  last  hy  tlte  popular 
vote  of  the  people,  leading  inevitably  to  what 
'was  intended  to  be  avoided,  confusion  and 
great  popular  excitement  in  the  enactment 
of  laws.  There  is  no  analogy  between  the 
act  of  our  Legislature  and  the  various  acts 
of  Congress  depending  upon  a  future  con- 
tingency of  a  rebellion,  insurrection,  foreign 
■war,  a  treaty,  or  the  acts  of  a  foreign  power. 
These  do  not  depend  upon  the  vote  of  the 
constitueney  of  Congress,  «  •  *  but  on 
a  contingency  over  which  they  have  no  con- 
trol. It  is  believed,  however,  tluit  this  sup- 
posed analogy  is  the  vice  of  the  opinion  of 
the  court  of  Vermont" 

Here  is  intrinsic  evidence  that  the  atten- 
tion of  the  court  was  centered  upon  the  prin- 
ciples involved  in  the  doctrine  they  were  dis- 
cussing, and  that  the  holding  was  in  line  with 
the  best  considered  cases  at  that  date.  The 
dedaiou  was  by  that  great  trio  of  judges  of 
the  first  Supreme  Court  of  Texas,  Hemphill, 
Wheeler,  and  Lipscomb,  conceded  to  have 
liad  no  superiors,  if  indeed  they  liave  had 
peers,  in  the  entire  history  of  the  Supreme 
Court  of  this  state.  It  is  respectfully  assert- 
ed that  a  decision  by  that  great  court  can- 


not be  discredited,  and  its  authority  denied, 
except  upon  the  plainest  grounds  of  error, 
or  else  overruled  by  later  decisions  of  the 
same  tribunal.  Neither  of  tliese  conditions 
exists,  as  I  shall  undertake  to  show  later. 

Again,  it  is  claimed  by  the  majority  that 
the  language  quoted  from  the  Swisher  Case 
was  obiter  dictum;  but  an  examination  of 
the  report  of  that  case  wiU  show  that  this  con- 
tention cannot  be  sustained.  Moreover,  Judge 
HARPKR,  more  than  once  in  the  original 
opinion,  refers  to  the  fact  tliat  the  Swisher 
Case  was  decided  in  1856 — as  he  expressed  it, 
"in  the  long  ago."  But  what  has  that  to  do 
with  the  proper  solution  of  the  great  constitu- 
tional questions  involved  in  this  case?  If 
the  Swisher  Case  was  correctly  decided,  age 
but  sanctifies  it,  and  strengthens  its  force. 
Great  principles  do  not  vary.  Truth  is 
changeless  and  immortal — "The  eternal  years 
of  Ood's  are  hers."  I  must  enter  my  earnest 
protest  against  the  destruction  of  this  land- 
mark of  Texas  jurisprudence  on  the  ground 
of  age. 

Furthermore,  it  is  evident  from  the  state- 
ments in  the  majority  opinion  that  in  spite 
of  the  claim  of  obiter  dictum,  and  of  the  al- 
leged slight  consideration  of  the  question  by 
the  Supreme  Court  in  the  Swisher  Case,  the 
majority  of  this  court  have  been  strongly 
impressed  with  the  force  and  weight  of  that 
decision,  because  it  is  more  than  once  stated 
in  the  opinion  of  the  majority  that  this  court 
would  follow  the  doctrine  of  the  Swisher 
Case,  had  it  not  been  practically  overruled 
in  later  cases  by  the  Supreme  Court.  At  a 
later  point  in  this  dissent  it  will  be  shown 
that  the  Supreme  Court  of  this  state  has 
never  overruled,  or  even  questioned  the  doc- 
trine of  the  Swisher  Case,  as  appUed  to  a 
statute  such  as  was  before  the  court  in  that 
case. 

Another  case  cited  in  relator's  brief  is  that 
of  Ex  parte  Famsworth,  61  Tex.  Cr.  B.  353, 
135  S.  W.  535,  33  L.  R.  A.  (N.  S.)  96is,  a  ded- 
slon  by  this  court.  The  opinion  was  writ- 
ten, not  "in  the  long  ago,"  but  in  the  near 
year  1911,  and  this  court  was  then  composed 
of  the  same  members  as  now.  It  was  fully 
concurred  in  by  all  the  members  of  the  court, 
and  until  the  majority  opinion  was  written 
in  the  instant  case,  and  relied  upon  by  rela- 
tor, has  never  been  questioned  by  either  of 
my  Brethren. 

It  is  said  by  the  majority  that  the  exact 
question  now  before  us  was  not  involved  in 
the  Famsworth  Case;  but  it  will  be  found 
that  the  case  involved  the  validity  of  an  ordi- 
nance of  the  city  of  Dallas,  passed  and  put 
into  operation  under  what  is  termed  the 
"initiative  and  referendum"  clause  of  the 
city  charter.  The  validity  of  this  ordinance 
was  directly  assailed  in  said  case  upon  the 
ground  that  the  charter  provisions,  authoriz- 
ing ordinances  to  he  enacted  under  the  refer- 
endum clause,  was  an  unconstitutional  dele- 
gation of  legislative  authority  to  make  and 
to  suspend  laws.     The  question  discussed. 
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therefor,  was  directly  before  the  court,  and 
the  ordinance  was  on  this  ground  declared 
void.  It  is  true  that  the  decision  of  the  court 
was  rested  upon  the  further  ground  that  the 
ordinance  so  passed  deprived  the  applicant  of 
his  property  without  due  process  of  law. 
But  that  consideration  does  not  Impair  In  the 
least  the  force  of  the  decision  of  this,  court 
upon  the  question  of  delegation  of  legisla- 
tive authority.  The  decision  was  based  upon 
both  of  the  aforesaid  grounds,  and  the  caffe 
is  as  much  authority  for  the  one  proposition 
as  the  other.  I  quote  briefly  from  the  lan- 
guage of  the  opinion  In  the  Farnsworth  Case: 
"It  is  equally  certain  that  the  people  cannot 
be  reinvested  by  the  Legislature  with  the 
functions  of  legislation  conferred  by  them  on 
a  department  of  government,  nor  can  the  Leg- 
islature render  the  enactment  of  a  law  depend- 
ent upon  the  acceptance  by  the  people  by 
popular  vote.  See  cases  already  dted. 
•  •  •  The  i)eople  In  whom  the  power  re- 
sided have  voluntarily  transferred  Its  exer- 
cise, and  have  positively  ordained  that  It 
shall  be  Invested  in  the  Legislature.  To  al- 
low the  Legislature  to  cast  it  baclt  on  the 
people  would  be  a  subversion  of  the  Consti- 
tution, and  would  change  the  distribution  of 
power  without  the  action  or  consent  of  those 
who  created  the  Constitution.  •  •  • 
There  Is  to  be  noted,  however,  a  real  or  ap- 
parent exception  to  this  rule  or  doctrine. 
However,  when  correctly  viewed.  If  It  is  an 
exception,  It  Is  an  Innovation  on  the  general 
principle  which  serves  to  emphasize  and  ac- 
centuate the  truths  of  the  main  doctrine  an- 
nounced. This  apparent  exception  Is  an  Inno- 
vation always  to  be  found  in  the  Constitution 
itself,  and  notably  In  those  provisions  of 
that  Instrument  which  relate  to  local  option 
laws  in  regard  to  the  sale  of  intoxicating  liq- 
uors, and  preventing  stock  running  at  large. 
Where  this  Is  the  case,  the  referendum  is 
the  only  rule  of  final  enactment.  The  people 
under  such  exception,  by  majority,  adopt  or 
vitalize  a  Legislature's  act  in  the  territory  to 
be  affected.  Unlets  expressly  authorized,  so 
to  do,  these  laws  cannot  he  so  enacted.  State 
V.  Swisher,  supra,  and  cases  already  cited." 

As  before  stated,  this  doctrine  has  never 
been  questioned  by  the  court  until  the  major- 
ity opinion  in  the  Instant  case  was  written, 
and  the  Farnsworth  Case  has  been  accepted 
generally  by  the  profession  as  meeting  the 
approval  of  and  being  the  unanimous  opin- 
ion of  this  court 

It  win  thus  be  seen  that  not  only  the  Su- 
preme Court,  but  this  court,  has  upheld  the 
principle  that  local  option  or  similar  laws 
cannot  be  submitted  to  the  vote  of  the  people 
for  their  sanction  and  vitality,  except  In 
those  Instances  where  the  people  have  author- 
ized this  to  be  done  In  the  Constitution  It- 
self. The  whole  history  of  the  law  of  this 
state,  constitutional  and  Judicial,  Is  a  recog- 
nition and  approval  of  the  doctrine  of  the 
Swisher  Case.  In  every  Constitution  created 
subsequent  to  that  decision  the  i)eople  have 


reserved  In  the  Constitution  the  power  to 
vote  upon  local  option  laws  by  positive  com- 
mands to  the  Legislature  in  those  special  In- 
stances In  which  they  desired  to  exerdse  the 
function  of  legislation.  In  not  one  of  these 
Constitutions  have  the  people  changed  the 
rule  of  decision  in  the  Swisher  Case  by  en- 
larging the  grant  to  the  Legislature  of  legis- 
lative authority,  so  as  to  include  the  power 
of  delegating  its  authority  to  make  laws 
through  the  vote  of  the  people,  except  In  re- 
spect to  local  option  liquor  laws,  local  option 
stock  laws,  and  a  few  other  enumerated  in- 
stances. In  the  earlier  Constitutions  the 
Legislature  was  expressly  given  the  power 
to  suspend  laws,  not  only  by  its  own  act, 
but  "under  its  authority."  In  the  Constitu- 
tion of  1876  even  this  right  of  delegation  was 
taken  away  from  the  Legislature  by  omitting 
the  last-quoted  language,  as  has  been  fre- 
quently held  by  the  Court  of  Civil  Appeals, 
Court  of  Criminal  Appeals,  and  the  Supreme 
Court  of  this  state.  This  feature  of  the  case, 
however,  will  be  gone  into  at  a  later  point- 
Not  only  has  the  constitutional  history  of 
the  state  been  adverse  to  the  contention  of 
the  majority,  and  has  recognized  the  princi- 
ple decided  in  the  Swisher  Case,  but  the  Su- 
preme Court  of  this  state  has  Itself  express- 
ly approved  that  decision.  The  doctrine  an- 
nounced there  was  again  before  the  Supreme 
Court  for  consideration,  in  1866,  In  the  case 
of  San  Antonio  v.  Jones,  28  Tex.  19.  The 
Supreme  Court,  speaking  through  Chief  Jus- 
tice Moore,  at  page  31  of  the  report,  express- 
ly approves  the  Swisher  Case  In  the  follow- 
ing language:  "To  sustain  this  assumption, 
he  relies  upon  the  doctrine  laid  down  and 
recognized  by  this  court  in  the  case  of  State 
V.  Swisher,  17  Tex.  441.  The  late  of  this 
case  is  unguestionaMy  sustained  by  sound 
reasoning,  as  well  as  the  highest  authority, 
and  the  question  decided  6v  it  is  regarded  by 
us  as  correctly  and  conclusively  settled." 

Here  is  an  unqualified  approval  by  the 
Supreme  Court  of  the  doctrine  of  the  Swish- 
er Case,  as  clear  as  human  language  could 
make  It  And,  when  we  consider  that  the 
statute  Involved  In  the  Swisher  Case  was, 
in  all  essentials,  the  same  as  the  pool  hall 
statute  we  are  considering,  and  the  only 
question  decided  in  the  Swisher  Case  being 
the  validity  of  a  local  option  liquor  statute, 
the  Supreme  Court,  in  San  Antonio  v.  Jones, 
must  be  held  to  have  approved  the  doctrine 
which  would  annul  and  declare  unconstitu- 
tional the  pool  hall  statute.  The  decision  in 
San  Antonio  v.  Jones,  on  the  facts  Involved, 
is  not  in  confilct  with  the  holding  in  the 
Swisher  Case,  because  the  legislation  was  of 
an  entirely  difTerent  character,  and  this 
point  was  clearly  recognized  by  the  court  In 
the  later  case. 

Again,  the  Supreme  Court  upheld  and  rec- 
ognized the  doctrine  of  the  Swisher  Case  in 
Werner  v.  Galveston,  72  Tex.  27,  7  S.  W.  727, 
a  decision  rendered  in  1888.  To  show  this, 
we  quote  the  language  of  Mr.  Justice  Gaines, 
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who  spoke  for  Oxe  court:  "It  is  a  toell-aettled 
principle  that  the  Legislature  cannot  dele- 
gate  its  outhorttif  to  make  laws  by  suhmit- 
ting  the  question  of  their  enactment  to  a 
popular  vote;  and  In  State  t.  Swisher,  17 
Tex.  441,  this  court  held  an  act  of  the  Legis- 
lature which  authorized  the  counties  at  the 
state  to  determine  by  popular  vote  whether 
liquor  should  be  sold  In  their  respective  lim- 
its to  be  unconstitutional." 

The  holdlug  In  tbe  Swisher  Case  was  again 
recognized  in  Stanfield  ▼.  State,  83  Tex.  321, 
18  S.  W.  577,  a  decision  by  the  Supreme 
Court,  and  In  quite  a  number  of  other  cases; 
and  wherever  the  question  has  come  before 
this  court  and  the  Supreme  Court  both  courts 
have  adhered  to  the  rale  laid  down  in  that 
case.  Indeed,  they  could  not  have  done 
otherwise  without  destroying  the  represen- 
tative form  of  government  as  set  forth  In 
the  Constitution. 

But  my  Brethren  contend  that  the  Swisher 
Case  has  been  practically  overruled  in  later 
decisions  by  the  Supreme  Court — notably  in 
San  Antonio  v.  Jones,  supra;  Johnson  v. 
Martin,  75  Tex.  37,  12  S.  W.  321;  StanHeld  v.* 
State,  88  Tex.  317,  18  S.  W.  577;  and  Gra- 
ham V.  GreenvlUe,  67  Tex.  65,  2  8.  W.  742. 
In  my  opinion,  these  cases  are  absolutely  Ir- 
relevant, and  their  facts,  and  the  legislation 
therein  considered,  serve  to  so  clearly  distin- 
guish them  from  a  case  involving  a  legisla- 
tive act,  authorizing  a  local  option  statute 
to  be  submitted  to  the  voters,  that  I  shall  not 
undertake  to  review  them  seriatim.  Suffice 
to  say  that  these  decisions  ar6  all  along  a 
line  which  is  usually  conceded  to  be  an  ex- 
ception to  the  general  doctrine  that  the  Leg- 
islature is  without  power  to  delegate  its  au- 
thority to  make  or  suspend  laws.  They  all 
include  statutes  very  analogous  to  the  gen- 
eral Incorporation  statutes  for  the  organiza- 
tion of  city  governments,  which  may  be  ac- 
cepted or  rejected  by  communities,  and  are 
generslly  recognized  as  not  delegating  the 
legislative  power  In  a  Ju^t  sense.  They  may 
all  be  said,  however,  to  be  valid  instances  of 
the  delegation  of  legislative  authority,  and 
they  do  not  militate  against  the  doctrine 
here  contended  for.  The  Legislature  does 
not,  in  any  of  these  Instances,  refuse  to  exer- 
cise its  will  and  judgment  upon  the  expedi- 
ency and  wisdom  of  the  law,  but  decides 
tliose  questions  for  itself,  and  merely  author- 
izes the  people,  or  their  local  representatives, 
to  create  the  instrumentalities  or  agencies 
upon  which  the  law  can  operate.  They  are 
all  perhaps  proper  future  contingencies,  all 
relating  to  the  administration  of  the  law— 
things  upon  which  the  Legislature  could  not 
be  exjpected  understandlngly  to  legislate. 
Summed  up,  the  Supreme  Court,  In  these 
decisions,  seems  merely  to  recognize  the 
right  of  the  Legislature  to  provide  means  for 
the  people  to  accept  the  provisions  of  general 
laws,  already  completely  enacted  by  the 
Leglslatore,  and  relating  to  matters  o/  ad- 


ministration and  municipal  control.  In  none 
of  the  acts  considered  In  these  cases  were  the 
voters  permitted  to  say  whether  a  particular 
business  might  be  lawfully  conducted 
throughout  the  state,  or  in  any  portions  of 
the  state,  as  Is  directly  authorized  in  the 
pool  hall  statute.  It  might  well  be  conceded, 
without  trenching  upon  the  doctrine  of  the 
Swisher  Case,  that  the  framers  of  the  Consti- 
tution, in  the  very  nature  of  things,  must 
have  contemplated  that  in  the  vast  multitude 
of  details  of  Internal  Improvement,  or  of 
municipal  administration,  the  Le^slature 
could  not  understandlngly  deal  with  the  sub- 
ject In  precise  rules  of  conduct  laid  down  in 
general  laws.  Of  necessity,  the  exercise  of 
the  legislative  power  In  these  respects  must 
be  committed  to  local  authorities  and  bodies. 
In  some  states  this  power  is  conceded  be- 
cause of  the  history  of  such  legislation  In 
those  Jurisdictions,  and  the  traditional  exer- 
cise of  that  power.  This  consideration  will 
at  least  serve  to  explain  many  of  the  deci- 
sions of  this  character.  At  all  events  the 
doctrine  of  these  cases  should  be  confined  as 
authority  to  their  peculiar  facts,  and  the 
holding  should  not  be  further  extended  be- 
cause, If  made  to  apply  to  the  general  sub- 
mission of  local  option  statutes  to  the  people, 
the  doctrine  that  legislative  power  cannot 
be  delegated  will  be  wholly  subverted,  and 
representative  government  will  disappear  In 
this  state. 

But  not  only  has  the  Supreme  Court  ap- 
proved the  Swisher  Case  in  the  cases  above 
referred  to,  and  this  court  in  Ex  parte 
Famsworth,  but  the  rule  has  been  further 
recognized  by  this  court  in  Ex  parte  Massey, 
49  Tex.  Cr.  R.  67,  92  S.  W.  1089,  122  Am.  St 
Rep.  784.  In  that  case,  approving  the  Swish- 
er Case,  Judge  Henderson  said:  "This  prin- 
ciple Is  reaffirmed  In  San  Antonio  v.  Jones, 
28  Tex.  10,"  and  "In  the  case  before  us  the 
people  had  no  Inherent  powev-  to  legislate  on 
the  subject  of  local  option  prior  to  the  adop- 
tion of  article  16,  |  20.  As  early  as  the  case 
of  State  V.  Swisher,  It  was  held  that  the 
Legislature  could  not  delegate  to  voters  or 
the  people  the  power  to  pass  laws  in  the  ab- 
sence of  some  constitutional  provision  au- 
thorising this."  And  again:  "It  was  not 
until  the  adoption  of  article  16,  |  20,  in  the 
Constitution  of  1876,  tfiat  power  was  given 
in  the  organic  law  authorising  the  delega- 
tion of  power  to  the  guaUfled  voters  to  enact 
local  option  in  the  territory  therein  men- 
tioned. •  •  •  The  people  or  the  voters 
of  the  locality  did  not.  have  this  before." 

Here  was  a  plain  decision  by  this  court 
that  it  takes  express  or  implied  authority  in 
the  Constitution  for  the  Legislature  to  sub- 
mit local  option  laws  to  the  people  for  their 
acceptance  or  rejection.  This  case  was  not 
even  mentioned  by  the  majority  in  their  first 
opinion,  although  cited  and  quoted  from  in 
relator's  brief.  It  was  not  noticed  by  the 
majority  until  relator's  counsel,  in  their  mo- 
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Hon  for  rehearing,  Insisted  that  the  Masaey 
Case  should  be  either  expressly  overruled  or 
followed.  It  Is  said  in  the  opinion  of  the 
majority  on  rehearing  that  the  Massey  Case 
had  already  been  overruled  in  Edmanson  v. 
State,  64  Tex.  Or.  R.  413,  142  8.  W.  887,  and 
in  Fitch  V.  State,  58  Tex.  Cr.  R.  366,  127  S. 
W.  1040.  Unfortunately  for  my  Brethren  the 
decision  in  neither  of  the  latter  cases  over- 
ruled the  Massey  Case,  in  so  far  as  the  ques- 
tion of  the  power  of  the  Legislature  to  sub- 
mit local  option  laws  to  the  people,  in  the 
absence  of  express  or  implied  authority  in 
the  Constitution,  is  concerned.  The  Edman- 
son Case  involved  no  such  question,  and 
there  is  not  a  line  in  the  opinion  of  Judge 
Harper,  speaking  for  the  majority  in  the  Ed- 
manson Case,  which  undertakes  to  question 
the  correctness  of  the  doctrine  recognized  In 
the  language  of  Judge  Henderson  in  'Ex 
parte  Massey,  quoted  above.  In  the  Fitch 
Case,  not  only  is  there  no  overruling  of  Ex 
parte  Massey,  but  the  case  is  not  even  men- 
tioned in  any  of  the  three  opinions  written 
therein.  Therefore  we  have  additional  au- 
thority of  Ex  parte  Massey  in  support  of  the 
doctrine  asserted  in  the  Famsworth  Case  as 
the  holding  of  this  court  Other  cases  may 
be  cited  from  this  court;  among  them.  Ex 
parte  Coombs,  38  Tex.  Cr.  R.  648,  44  S.  W. 
854;  Jannln  r.  State,  42  Tex.  Cr.  R.  631,  61  8. 
W.  1126,  62  S.  W.  419,  96  Am.  St  Rep.  821; 
Ex  parte  Powell,  43  Tex.  Cr.  R.  391,  66  S.  W. 
298;  Fay  v.  State,  44  Tex.  Cr.  R.  381,  71 
S.  W.  603. 

There  is  another  fundamental  principle  of 
law  that  has  never  been  gainsaid,  so  far  as 
I  understand,  but  which  was  overlooked  by 
the  majority  opinion — that  is,  that  delegated 
authority  cannot  be  redelegated  by  the  pow- 
er to  whom  the  delegation  was  given.  See  6 
Am.  &  Eng.  Ency.  of  Law,  pp.  1021,  1022, 
and  note  6  on  page  1021,  for  cited  cases. 
Perhaps  it  may  be  well  enough  to  collate 
them  at  this  point:  People's  R.  Pass  Co.  v. 
Memphis  R.  Co.,  10  Wall.  50,  19  L.  Ed.  844, 
opinion  by  Judge  Clifford;  Way  man  v.  South- 
ard, 10  Wheat  1,  6  L.  Ed.  253;  Bank  of  XJ. 
S.  V.  Halstead,  10  Wheat  51,  6  L.  Ed.  264; 
Field  V.  Ctark,  143  U.  S.  649,  12  Sup.  Ct 
495,  36  L.  Ed.  294;  Ex  parte  Wall,  48  Cal. 
279,  17  Am.  Rep.  425 ;  Ex  parte  Cox,  63  Cal. 
21;  People  v.  Nevada,  6  CaL  143;  Rice  v. 
Foster,  4  Har.  (Del.)  479;  Georgia  R.  Co.  v. 
Smith,  70  Ga.  694;  Maize  v.  State,  4  Ind.342; 
Meshmeler  v.  State,  11  Ind.  482;  Santo  v. 
State,  2  Iowa,  165,  63  Am.  Dec.  487;  Gee- 
brick  V.  State,  5  Iowa,  491;  State  v.  Ben- 
eke,  9  Iowa,  203;  State  v.  Weir,  33  Iowa, 
134,  11  Am.  Rep.  115;  Morford  v.  Unger,  8 
Iowa,  82 ;  Auditor  v.  Holland,  14  Bush  (Ky.) 
147;  State  t.  Oaster,  45  La.  Ann.  636,  12 
South.  739;  Famsworth  Co.  v.  Lisbon,  62 
Me.  451;  Brewer  Brick  Co.  v.  Brewer,  62 
Me.  62,  16  Am.  Rep.  395;  Bradshaw  r.  Lank- 
ford,  73  Md.  428,  21  Atl.  66.  11  L.  R.  A.  582, 
25  Am.  St  Rep.  602;    People  t.  CoUins,  8 


Mich.  343;  Senate,  etc.,  v.  Alpena  County, 
99  Mich.  117,  57  N.  W.  1101,  23  L.  R.  A.  144; 
State  V.  Simons,  32  Minn.  640,  21  N.  W.  760; 
State  V.  Young,  29  Minn.  661,  9  N.  W.  737; 
Montross  v.  State,  61  Miss.  429;  State  v. 
Wilcox,  45  Mo.  458;  State  v.  Hayes,  61  N. 
H.  264;  State  v.  Hudson  .County  Ave.  Com'rs, 
37  N.  J.  Law,  12;  Thome  ▼.  Cramer,  15 
Barb.  (N.  Y.)  112;  Bradley  ▼.  Baxter,  15 
Barb.  (N.  Y.)  122;  Barto  v.  Himrod,  8  N.  Y. 
483,  59  Am.  Dec.  506;  People  v.  Stout,  23 
Barb.  (N.  Y.)  349;  State  v.  New  York,  10  N. 
Y.  Super.  Ct  119;  Atlantic  Express  Co.  v. 
Wilmington,  etc.,  R.  Co.,  HI  N.  C.  463,  16 
S.  E.  393,  18  L.  R.  A.  393,  32  Am.  St  R^. 
805;  Cincinnati,  etc.,  R.  Co.  v.  Clinton  Coun- 
ty, 1  Ohio  St.  77;  Brown  v.  Flelschner,  4 
Or.  132;  Parker  v.  Com.,  6  Pa.  507,  47  Am. 
Dec.  480;  Com.  v.  McWllllams,  11  Pa.  61; 
Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep.  716 ; 
Com.  V.  Judge.?,  8  Pa.  391;  Com.  v.  Painter, 
10  Pa.  214;  Borough  of  West  Philadelphia, 
5  Watts  &  S.  (Pa.)  283;  State  v.  Copeland,  3 
R.  I.  33;  State  v.  Armstrong,  3  Sneed  (Tenn.) 
634;  State  v.  Swisher,  17  Tex.  441;  Willis 
*v.  Owen,  43  Tex.  41;  State  v.  Parker,  26 
Vt  357;  8  Cyc.  841,  note  18;  11  L.  R.  A.  582, 
and  note  for  collation  of  authorities.  Copy- 
ing from  the  footnote,  this  language  is  found: 
"It  is  a  maxim  of  the  law  that  a  delegated 
authority  cannot  be  redelegated."  Broom, 
Legal  Maxims,  839;  De  Baril  v.  Oampoy  y 
Pardo  (Pa.)  8  Atl.  876;  Hill  v.  Canfleld,  63 
Pa.  77;  Harrell  v.  Wilmington  &  W.  R.  Co., 
106  N.  C.  258,  11  S.  B.  286;  Delta  v.  Proy. 
Wash.  Ins.  Co.,  33  W.  Va.  536,  11  S.  E.  50, 
25  Am.  St  Rep.  908.  Hence  the  power  of 
the  Legislature  to  enact  laws  cannot  be  re- 
delegated to  the  people  themselves.  But 
this  does  not  apply  with  reference  to  legisla- 
tive control  of  municipal  corporations.  Then 
cites  quite  a  number  of  authoritiea  And 
even  in  the  latter  case  the  rale  is  that  pow- 
ers so  delegated  to  the  subordtaate  local  au- 
thorities are  to  be  strictly  construed,  and 
all  reasonable  doubt  resolved  against  the 
grant  This  has  often  been  so  decided  in 
this  state.  Branch  Crim.  Laws,  {  207,  tor 
cases.  It  is  also  well  settled  that  a  provi- 
sion of  the  Constitution  designed  to  restrain 
and  confine  legislation  within  certain  def- 
inite limits  is  not  subject  to  the  unrestrain- 
ed legislative  will,  for  it  by  reason  of  errors 
of  judgment  or  for  any  other  cause,  they 
exceed  the  constitutional  limit  in  making 
appropriations,  or  in  authorizing  expendi- 
tures or  other  legislation  such  as  excessive 
acts  are  mere  nullities.  People  ex  rel.  Hop- 
kins V.  Board  of  Sup'rs  of  King  County,  52 
N.  Y.  563 ;  Williams  v.  Louisiana,  103  U.  S. 
645,  26  L.  Ed.  695 ;  People  ex  rel.  Seeley  v. 
May,  9  Colo.  412,  12  Pac.  838;  In  re  Appro- 
priations, 13  Colo.  323,  324,  22  Pac.  464. 

If  the  Constitution  is  to  be  the  guiding 
and  superior  rule,  and  its  provisions  to  dom- 
inate all  delegated  authority  such  as  the  ex- 
ecutive, legislative,  and  Judicial  branches  of 
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the  gOTemment,  then  It  must  be  clear  that 
tbe  Legislature  has  not  been  clothed  with 
authority  to  redelegate  its  authority  to  the 
people  or  to  any  departmeat  of  government 

It  is  not  necessary  here  to  notice  the  ques- 
tion of  legislative  authority  over  municipal 
oorporations.  It  is  not  involved.  I  wish  to 
add  further  in  this  connection  ttaat  in  all 
the  cases  by  the  Supreme  Ck>urt  and  the 
Ck)urt  of  Criminal  Appeals  it  has  been  ex- 
pressly held  that  the  Legislature  in  author- 
izing cities  to  proceed  to  enact  ordinances, 
and  granting  power  to  cities  in  their  char- 
ters to  do  this  or  that  thing  in  reference  to 
their  local  matters,  that  such  authority 
miist  be  subordinate  to  the  Constitution,  and 
not  antagonistic  to  the  general  laws  of  the 
state.  Wherever  there  is  a  conflict  between 
the  city  ordinance  or  powers  granted,  or 
purported  to  have  been  granted  in  city  char- 
ters, and  the  general  laws  of  the  state,  the 
state  law  is  supreme,'  and  the  charter  pro- 
vision or  the  ordinance,  as  the  case  may  be. 
Is  null  and  void.  There  are  many  of  these 
cases  collated  In  Harris'  Ann.  Const  208, 
and  ending  on  page  212.  I  refer  to  this  to 
emphasize  the  fact  that  my  Brethren  have 
inadvertently,  or  through  a  misunderstand- 
ing, used  the  decisions  of  this  and  other 
conrts,  upholding  power  granted  la  dty  char- 
ters, in  sustaining  their  position  in  uphold- 
ing this  local  option  law.  The  reason  for 
this  distinction  ought  to  be  and  is  obvious. 
It  has  been  written  about  so  much,  and  in 
so  many  states  of  tbe  federal  Union  in  addi- 
tion to  our  own,  that  there  ought  not  to  be 
any  misapprehension.  In  other  words,  my 
Brethren  have  taken  vast  numbers  of  deci- 
sions tbroo^ont  other  states  from  their 
proper  place,  and  where  correctly  deciding 
tbe  question  at  issue  in  them,  and  have  used 
tbem  to  uphold  a  proposition  that  those  de- 
cisions have  recognized  as  not  coming  within 
tbe  announced  rule. 

As  sustaining  my  position  that  aU  inherent 
power  resides  in  the  people,  and  that  the 
Legislature  possesses  only  delegated  power, 
I  quote  the  following  language  by  Chief  Jus- 
tice Brown,  in  State  v.  Texas  Brewing  Co. 
(Sup.)  157  S.  W.  1167:  "All  powers  of  govern- 
ment reside  in  the  people,  and  the  officials  of 
the  different  departments  exercise  delegated 
authority;  however,  the  Legislature  can  ex- 
ercise all  legislative  power  not  prohibited  by 
tbe  Constitution.  But  the  section  of  the  Con- 
stitution quoted  provides  a  method  (a  refer- 
endum) by  which  the  voters  of  a  given  terri- 
tory may  exercise  the  sovereign  power  of 
legislating  upon  this  subject  which  places 
the  law  adopted  by  them  above  legislative 
authority,  as  if  it  bad  been  embraced  in  the 
Constitntion,  and  we  must  so  consider  the 
local  option  law  adopted  by  the  voters  of 
Clay  county,  for  that.  Woe  the  Conttitution, 
is  the  eweroUe  of  primorv  toveretgnty ;  there- 
fore, what  is  prohibited  by  tbe  local  option 
law  to  be  done  in  Clay  county  as  to  sale  of 
intoxicating  liquors  cannot  be.  authorized  by 


the  Legislature  to  be  done  there."  (Italics 
mine.) 

More  important  still.  Judge  Brown  here 
recognizes  the  fundamental  question  in  this, 
namely:  That  in  voting  upon  local  option 
laws  tbe  people  "exercise  the  sovereign  pow- 
er of  legislation."  The  local  option  laws  in 
Texas  have  always  been  held  unconstitution- 
al throughout  Its  history  unless  provided  by 
the  Constitution.  My  Brethren  seem  to  have 
either  oonfoxmied  or  failed  to  recognize  the 
distination  bettoeow  delegation  of  power  and 
reserved  fights  iy  the  Oonstitutiot^.  The 
legislative  department  of  this  state  has  been 
clothed  by  article  2,  $  1,  of  the  Constitution 
only  with  legislative  authority.  That  au- 
thority Is  f  uU  and  ample,  unless  expressly  or 
by  implication  curtailed  or  limited  by  pro- 
visions of  the  Constitution.  Redelegatlon  is 
not  granted.  It  is  useless  to  discuss  those 
matters.  Wherever  the  Constitution  limits 
the  power  of  any  department  of  the  govern- 
ment, that  ends  the  matter.  It  is  not  debat- 
able further.  The  Judicial,  tbe  legislative, 
and  executive  departments  are  creatures  of 
tbe  Constitution,  which  is  itself  a  creature 
of  our  people,  and  acting  under  such  dele- 
gated authority  are  confined  within  their 
scope  of  authority.  The  Constitution  has 
not  delegated  to  ttie  lawmaking  department 
authority  to  delegate  its  authority  even  to 
tbe  people  themselves.  Where  the  people 
have  decided  to  exercise  their  authority  di- 
rectly In  making  the  laws  or  putting  them 
in  operation,  they  have  reserved  that  right 
in  the  Constitution.  This  is  a  command  by 
the  people  to  the  Legislature,  and  not  a  dele- 
gation of  power  to  the  people  by  the  Legis- 
lature. The  people  reserved  this  power.  The 
Legislature  acts  by  command  of  the  people  in 
enacting  these  laws.  The  people  reserve  the 
right  to  put  them  in  operation.  It  is  a  di- 
rect, positive  negation  of  the  proposition  that 
tbe  Legislature  is  delegating  authority,  and 
is  a  complete  answer  to  any  idea  of  delegated 
authority  to  the  people  by  the  Legislature, 
and  expressly  excludes  the  idea  of  such  dele- 
gation. 

But  where  the  people  have  not  reserved  in 
the  Constitution  .the  right  to  vote  local  op- 
tion laws  of  a  certain  character,  such  as  tbe 
pool  ball  statute,  the  attempt  by  tbe  Legis- 
lature to  enforce  this  principle  is  a  manifest 
attempt  to  delegate  its  own  delegated  author- 
ity. In  other  words,  it  is  an  attempt  to 
confer  upon  the  people  the  primary  right  of 
sovereignty,  in  tbe  matter  of  legislation, 
where  they  have  not  reserved  that  right,  and 
to  thereby  assume  authority  by  the  Legisla- 
ture to  act  as  from  original  and  Inherent 
power.  This  calls  to  mind  the  memorable  ad- 
monition of  that  great  Bngliah  statesman,  Ed- 
mund Burke:  "This  change  from  an  immedi- 
ate state  of  procuration  and  delegation  to  a 
course  of  acting  as  from  original  power  is 
the  way  in  which  all  popular  magistracies 
have  been  perverted  from  tbelr  purposes." 
tiegislatlve  assumption  of  original  or  luher- 
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ent  power  Is  subversive  of  our  government 
The  people  alone  have  Inherent  power;  the 
Legislature  can  act  only  from  delegated  au- 
thority. 

It  may  be  stated,  as  emphasizing  the  prop- 
osition further,  that  is  not  delegated  author- 
ity by  whldi  the  people  vote  on  local  option 
laws  under  constitutional  provisions;  that  It 
has  been  held  by  all  the  courts  that,  where 
such  a  law  has  been  put  Into  operation.  It 
remains  operative  until  the'  people  in  the 
same  territory  vote  it  out,  thus  clothing  it 
with  the  sanctity  of  constitutional  authori- 
ty itself. 

There  Is  another  ground  upon  which  the 
pool  hall  statute  must  be  held  unconstitu- 
tional, very  much  akin  to  the  first  proposi- 
tion discussed  In  this  opinion;  that  is,  that 
the  said  statute  is  repugnant  to  article  1,  S 
28,  of  the  Constitution  of  1876,  which  reads 
as  follows:  "No  power  of  suspending  laws 
In  this  state  shall  be  exercised,  except  by  the 
Legislature."  In  prior  Constitutions  the  lan- 
guage was  as  follows:  "No  power  of  sus- 
pending laws  in  this  state  shall  be  exercised 
except  by  the  Legislature,  or  its  authority." 

The  difference  In  the  language  of  the  pres- 
ent Constitution  and  that  of  previous  Consti- 
tutions is  striking,  and  its  significance  is  un- 
mistakable. To  my  mind,  this  change  in  the 
fundamental  law  is  conclusive  that  the  peo- 
ple desired  to  make  the  Legislature  the  sole 
and  exclusive  repository  of  the  power  to  sus- 
pend laws  in  this  state,  except  where  the  peo- 
ple reserved  In  the  Constitution  this  right  of 
suspending  laws  themselves  directly  by  the 
submission  of  local  option  laws.  When  the 
people  amended  this  Constitution  by  expung- 
ing the  words  "or  its  authority,"  it  was  done 
with  the  express  purpose  of  preventing  the 
Legislature  from  authorizing  other  depart- 
ments or  functions  of  the  government  to  sus- 
pend state  laws.  Under  former  Constitu- 
tions, it  was  expressly  permitted  to  the  Leg- 
islature to  delegate  such  authority;  but  for 
reasons  which  are  still  fresh  In  the  minds 
of  the  people  of  this  state,  and  have  to  do 
with  the  gloomy  days  after  the  war,  the 
people  saw  fit  to  withdraw  from  the  Legisla- 
ture the  power  to  delegate  this  important  au- 
thority. They  did  not  even  reserve  to  them- 
selves, by  the  remotest  Implication,  the  gen- 
eral power  to  suspend  laws,  but  conferred  an 
exclusive  agency  upon  the  Legislature,  revo- 
cable only  through  constitutional  amendment 

This  court  well  knows  how  jealous  the 
people  of  this  state  have  been  in  the  amend- 
ment of  their  great  charter,  the  Constitution, 
and  it  Is  impossible  to  assume  that  they 
made  the  change  above  pointed  out  except 
for  a  deliberate  and  solemn  purpose.  The 
only  conc^vable  purpose  or  effect  of  the 
omission  of  the  words  "or  its  authority"  is 
that  the  people  desired  to  maintain  pure  and 
unalloyed  the  representative  principle  in  the 
suspension  of  their  law. 

There  is  an  unbroken  line  of  authorities  in 
this  state,  from  Courts  of  Civil  Appeals,  the 


Supreme  Court  and  the  Court  of  Criminal 
Appeals  nullifying  and  striking  down  acts 
of  the  Legislature  which  have  sought  to  con- 
fer upon  other  agencies  the  function  of  sus- 
pending state  laws.  Two  notable  civil  cases 
are  Burton  ▼.  Dupree,  19  Tex.  Civ.  App. 
276,  46  S.  W.  272,  and  Brown  Cracker  Co.  v. 
aty  of  Dallas,  104  Tex.  290,  137  S.  W.  342. 
In  the  first  one  cited  the  Court  of  Civil  Ap- 
peals of  this  district  in  an  opinion  delivered 
by  Justice  Key,  held  void  the  charter  pro- 
visions of  the  dty  of  Waco,  and  an  ordinance 
passed  th^eunder,  seeking  to  confer  and  ex- 
ercise the  power  of  licensing  and  locating 
houses  of  prostitution.  The  ground  of  the 
decision  was  that  the  Legislature  had  passed 
a  state  law  making  It  a  crime  to  keep  or 
permit  the  keeping  of  houses  of  prostitution, 
and  that  the  said  charter  provisions,  and  the 
ordinance  passed  under  it  was  an  uncon- 
stitutional delegation  by  the  Legislature  of 
power  to  the  city  authorities  to  suspend  a 
state  law.  In  Brown  Cracker  Co.  v.  City  of 
Dallas,  104  Tex.  290,  137  S.  W.  342,  the  Su- 
preme Court  held  void  an  ordinance  of  the 
city  of  Dallas,  passed  under  charter  authori- 
ty, which  sought  to  legalize  and  segregate  the 
keeping  of  disorderly  houses.  The  court 
based  its  decision  In  this  case  upon  the 
ground  that  the  charter  provision  authoriz- 
ing the  ordinance  gave  authority  to  the  city 
to  suspend  a  state  law  on  the  same  subject 
and  that  the  same  was  therefore  in  violation 
of  the  Constitution.  Chief  Justice  Brown, 
in  his  opinion,  used  the  following  language: 
"In  Burton  v.  Dupree,  19  Tex.  Civ.  App.  275, 
46  S.  W.  272,  Judge  Key,  in  his  usual  suc- 
cinct and  forcible  style,  points  out  the  dif- 
ference between  the  former  and  present  pro- 
visions of  our  Constitution,  and  states  clear- 
ly the  efTect  such  change  must  have  upon 
this  question.  Quoting  the  present  section 
28  of  article  1  of  the  Constitution,  that  learn- 
ed Judge  says:  'This  section  restricts  the 
power  to  suspend  laws  to  the  Legislature, 
and  expressly  prohibits  the  exercise  of  such 
power  by  any  other  body.  In  view  of  this 
provision  of  the  Constitution,  it  must  be 
held  (whatever  may  have  been  the  power  of 
the  Legislature  under  former  Constitutions) 
that  that  body  cannot  now  delegate  to  a 
municipal  corporation  or  to  any  one  else 
authority  to  suspend  a  statute  law  of  the 
state.  We  therefore  hold  that  the  provisions 
of  the  Penal  Code  referred  to  were  and  are 
in  force  within  the  entire  limits  of  the  dty 
of  Waco,  as  well  as  elsewhere  in  the  state, 
and  that  the  lease  contract  in  question,  being 
knowingly  made  for  the  purpose  of  assisting 
in  the  violation  of  a  penal  law,  is  contrary 
to  public  policy,  and  not  enforceable  in  the 
courts.'  Since  the  amendment  of  the  Con- 
stitution, the  Court  of  Criminal  Appeals  has 
held  in  accordance  with  Judge  Key's  opinion. 
If  it  be  admitted  that  the  Legislature  intend- 
ed to  confer  upon  the  dty  of  Dallas  author- 
ity to  suspend  article  361  within  the  district 
laid  out  that  provision  of  the  charter  would 
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be  void  because  in  conflict  with  section  28  of 
article  1  of  our  present  Constitution.  Tlie 
Legislature  had  no  authority  to  delegate  that 
power  to  the  city." 

To  the  same  effect  is  the  case  of  McDonald 
V.  Denton,  132  S.  W.  823,  supra,  and,  as  stat- 
ed by  Ciiief  Justice  Brown  in  Brown  Cracker 
Co.  T.  City  of  Dallas,  the  Court  of  Criminal 
Appeals  has  also  decided  this  question  the 
same  way. 

In  the  case  of  Ex  parte  Ogden,  43  Tex.  Gr. 
R.  531,  66  S.  W.  1100,  this  court  held  an  or- 
dinance of  the  city  of  Beaumont  denouncing 
a  punishment  for  permitting  turf  exchanges, 
or  places  for  selling  pools  on  horse  races,  un- 
constitutional and  void,  on  the  ground  that 
the  Legislature  had  Ucensed  turf  exchanges, 
or  the  selling  of  pools  on  horse  races,  and 
that  it  was  beyond  the  power  of  the  Legisla- 
ture to  delegate  authority  to  a  municipal 
corporation  to  pass  ordinances  repealing  or 
suspending  the  state  law.  Several  cases  are 
cited  In  the  opinion  in  Ex  parte  Ogden  in 
support  of  the  holding  of  this  court.  I  quote 
this  language  from  the  opinion:  "This  or- 
dinance simply  makes  it  a  Tiolatlon  of  law  to 
carry  on  a  turf  exchange  or  sell  pools  on 
horse  races  In  the  places  mentioned.  It  be- 
ing a  legitimate  business — one  legalized  by 
the  state — the  dty  could  not,  even  in  this 
Indirect  manner,  inhibit  it.  It  will  be  noted 
that  the  ordinance  in  question  was  not  one 
of  regulation,  but  is  one  of  inhibition." 

In  Arroyo  v.  State,  69  S.  W.  503,  this  court 
followed  the  decision  in  Ex  parte  Ogden,  and 
the  cases  cited  therein.  Arroyo  was  convict- 
ed for  selling  liquor  on  Sunday  in  the  city  of 
Dallas  in  violation  of  the  state  law.  He  fil- 
ed a  plea  to  the  jurisdiction  of  the  county 
court,  and,  in  support  of  his  said  plea,  Invok- 
ed certain  provisions  of  the  charter  of  Dal- 
las, and  an  ordinance  passed  thereunder. 
These  charter  provisions  and  ordinance  were 
In  conflict  with  the  state  law  prohibiting  the 
operating  of  saloons  on  Sunday.  I  quote  the 
following  from  the  opinion  in  that  case: 
"Thus  we  are  confronted  with  the  proposi- 
tion, which  appellant  assumes  to  be  correct, 
that  the  Legislature  has  authority  to  dele- 
gate power  to  the  dty  counsel  of  the  city  of 
Dallas,  under  its  special  charter,  to  super- 
sede and  set  aside  any  state  law  which  may 
come  witliin  the  terms  of  the  delegated  au- 
thority. Article  1,  {  28,  of  the  Constitution 
provides:  'No  power  of  suspending  laws  in 
this  state  shall  be  exercised,  except  by  the 
Legislature.'  Prior  to  1874  this  section  was 
as  follows:  'No  power  of  suspending  laws  in 
this  state  sliall  be  exercised,  except  by  the 
Legislature,  or  its  authority.'  It  may  have 
been  the  law,  or  a  correct  contention,  under 
prior  Constitutions  in  this  state  to  assume 
and  assert  the  proposition  here  contended 
for  by  appellant;  but,  with  the  change  of 
the  Constitution,  the  right  of  the  Legislature 
to  delegate  its  authority  ceased  to  exist  It 
to  not  necessary  to  go  into  the  history  of  the 
reasons  for  this  change  In  the  Constitution, 


for  It  Is  too  well  known  and  too  fresh  to  be 
easily  forgotten.  Without  reviewing  the  tils- 
tory  of  the  oppressions  which  grew  out  of  the 
suspension  of  laws  by  reason  of  such  delega- 
tion of  legislative  authority  and  the  declara- 
tion of  martial  law  scarcely  more  than  a 
quarter  of  a  century  in  the  past,  it  Is  suf- 
ficient to  state  the  fact  of  such  occurrences, 
and  that  this  change  In  the  organic  law 
swiftly  followed,  prohibiting  such  action  by 
the  Legislature.  The  Legislature  is  but  one 
of  the  three  co-ordinate  branches  of  this  gov- 
ernment, and  has  no  authority  to  set  aside 
and  override  the  express  limitations  upon  its 
power.  This  matter  has  been  reviewed  in 
our  state  by  our  courts  of  last  resort,  and  the 
matters  fully  and  freely  discussed ;  the  re- 
sult of  those  decisions  being  averse  to  ap- 
pellant's contention.  Therefore  we  deem  it 
unnecessary  to  enter  into  a  further  discus- 
sion of  the  matter.  In  support  of  our  con- 
clusion, holding  that  the  position  assumed 
by  appellant  is  not  the  law,  we  cite  the  fol- 
lowing authorities:  Ex  parte  Ogden  [43  Tex. 
Cr.  R.  631]  66  S.  W.  1100 ;  Burton  v.  Dupree 
[19  Tex.  Civ.  App.  275]  46  S.  W.  272;  Ex 
parte  Coombs,  38  Tex.  Cr.  R.  648,  44  S.  W. 
854 ;    Ex  parte  Ginnochlo,  30  Tex.  App.  584, 

18  S.  W.  82;  Ex  parte  Sundstrom,  25  Tex. 
App.  133,  8  S.  W.  207;  Bohmy  v.  State,  21 
Tex.  App.  597,  2  S.  W.  886;    Flood  v.  State, 

19  Tex.  App.  584;  Angerhoffer  v.  State,  15 
Tex.  App.  613,  6  Am.  &  Eng.  Ency.  I^aw, 
pp.  1021-1029,  and  notes  for  collated  authori- 
ties ;  8  Cyc.  pp.  840,  841,  and  notes.  Under 
these  authorities,  and  under  the  Constitution, 
the  Legislature  had  no  right  to  delegate  its 
authority  in  a  municipal  charter  to  set  aside, 
vacate,  suspend,  or  repeal  the  general  laws 
of  this  state.  Any  act  of  the  Legislature 
which  seeks  to  confer  such  Jurisdiction  upon 
a  municipal  corporation  is  violative  of  the 
Constitution,  and  therefore  void."  See  Fay 
V.  State,  44  Tex.  Cr.  R.  381,  71  8.  W.  603, 
and  Harris'  Ann.  Const  208-212,  for  cases. 

It  is  Impossible  to  escape  the  conclusion 
that,  under  this  line  of  authorities,  the  pool 
ball  prohibition  statute  must  fall,  as  being 
an  unconstitutional  delegation  to  the  voters 
of  counties  and  subdivisions  to  suspend  a 
state  law.  Article  7356,  S  8'.  of  the  Revised 
Statutes  of  1911  legalizes,  licenses,  and  taxes 
the  business  of  keeping  and  exhibiting  bil- 
liard and  pool  tables  in  every  county  in  this 
state,  and  an  occupation  tax  Is  imposed 
thereon,  to  wit,  ?20,  for  every  billiard  or 
pool  table  used  for  profit  By  other  provi- 
sions of  the  occupation  tax  statute,  counties 
and  incorporated  cities  and  towns  are  each 
authorized  to  impose  one-half  of  this  tax  up- 
on said  occupation. 

To  permit  the  voters  of  any  given  county 
or  subdivision  thereof  in  this  state,  by  direct 
vote,  and  without  action  by  the  Legislature 
itself,  to  declare  such  business  unlawful,  and 
to  revoke  the  right  to  pursue  same  by  a  li- 
censed keeper  of  such  tables,  who  has  paid 
his  taxes,  or  by  any  one  who  might  choose  to 
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pay  said  occupation  taxes  and  follow  said 
business,  Is  clearly  to  delegate  to  the  people 
of  such  county  or  subdivision  the  power  to 
suspend  a  general  law  of  the  state.  Under 
the  operation  of  said  statute,  the  people,  by 
direct  vote,  may  not  only  suspend  the  effect 
and  operation  of  the  general  law  licensing 
the  keeping  of  pool  tables  passed  by  the  Leg- 
islature, but,  indeed,  they  are  permitted  to 
go  further,  and  to  repeal  the  law  in  that  ter- 
ritory for  a  period  of  two  years  at  least,  and 
perpetually,  if  a  majority  should  continue  to 
favor  the  prohibition.  There  Is  absolutely 
no  difference  in  principle  between  the  ques- 
tions embraced  in  the  Brown  Cracker  Ck>. 
Case,  the  Arroyo  and  Ogden  Cases,  and  oth- 
ers on  that  line,  and  those  involved  under 
the  tK>ol  hall  prohibition  statute.  In  those 
cases  the  court  in  effect  held  that,  when  the 
Legislature  makes  certain  things  illegal  by  a 
general  law,  the  Constitutien  forbids  the  Leg- 
islature to  delegate  to  the  people,  or  any  por- 
tion thereof,  the  authority  to  make  the  same 
legal,  and  thus  suspend  or  repeal  such  gen- 
eral law.  It  is  a  corollary  of  this  propo- 
sition that,  when  the  Legislature  has  declar- 
ed a  thing  legal  by  a  general  law  (for  ex- 
ample, the  keeping  of  pool  tables  for  profit), 
it  is  beyond  the  power  of  the  Legislature  to 
confer  authority  upon  the  people,  or  any  part 
thereof,  to  declare  the  same  illegal  by  di- 
rect vote,  and  thereby  suspend  and  repeal  the 
general  law,  in  the  territory  covered  by  the 
election. 

The  absurdity  of  such  a  grant  of  power  by 
the  Legislature,  in  view  of  the  present  consti- 
tutional provisions,  is  plain.  This  might  have 
been  done  under  former  Constitutions,  as 
pointed  out  in  Brown  Cracker  Co.  v.  Dallas 
and  other  cases;  but  the  people  have  seen 
fit  in  the  present  Constitution  to  invest  such 
power  in  the  Iiegislature  alone,  which  power 
it  cannot  surrender  or  delegate,  except  in 
special  Instances  named  in  the  Constitution. 
Therefore,  upon  this  additional  ground,  must 
the  said  statute  be  declared  unconstitutional 
and  void. 

The  majority,  however,  strongly  undertake 
to  distinguish  the  above  line  of  decisions 
from  the  instant  case,  and  also  earnestly 
contend  that  the  pool  hall  local  option  stat- 
ute does  not  suspend  the  state  law.  By  a 
line  of  reasoning  too  occult  for  me,  it  is 
sought  to  be  demonstrated  that  the  pool  hall 
local  option  statute  was  passed  since  the  oc- 
cupation tax  statute  licensing  and  taxing  the 
business,  and,  being  the  last  expression  of 
the  legislative  will,  should  be  allowed  to 
govern,  and  be  the  law.  The  majority  opin- 
ion here  Indulges  in  a  lengthy  dissertation 
upon  the  well- recognized  and  generally  ac- 
cepted canon  of  statutory  construction  that 
two  laws  passed  upon  the  same  subject 
should  be  harmonized  and  reconciled  if  i>os- 
sible;  but,  if  irreconcilable,  the  later  law 
repeals  the  former.  All  this  labor  might  well 
have  been  spared,  as  the  rule  stated  is  not 
questioned.    The  criticism  is  directed,  not  at 


the  doctrine  Itself,  but  at  the  application 
which  is  sought  to  be  made  of  it  There  is 
no  doubt  that  the  pool  hall  local  option  stat- 
ute was  enacted  last  by  the  Legislature,  and, 
if  expressing  its  own  will  and  Judgment, 
there  could  be  no  question  that  it  would, 
when  in  conflict  vrlth  the  former  law,  repeal 
or  suspend  it  The  trouble  is  that  the  Legis- 
lature has  not  done  this.  It  has  committed 
to  another  agency  the  function  of  declaring 
whether  the  pool  hall  local  option  statute 
shall  take  effect  and  sui>ersede  the  state  li- 
censing and  taxing  statute.  That  it  has 
done  this  Is  easily  demonstrable.  Take  a 
given  county,  for  Instance,  Travis.  Until 
the  people  shall  vote  In  the  prohibition  of 
pool  balls,  the  license  and  tax  statute  Is  in 
full  effect  and  operation,  and  legalizes  the 
business.  Immediately  upon  the  afiSrmatlve 
vote  of  the  people  being  had  upon  the  propo- 
sition of  prohibiting  pool  halls,  the  state  li- 
cense or  tax  law  Is  superseded  In  that  terri- 
tory. Upon  this  assumption  of  fact,  what  be- 
comes of  the  state  license  or  tax  law  in 
Travis  county?  It  is  not  accurate  to  say 
that  it  has  been  wholly  repealed,  for  the  rea- 
son that  under  the  provisions  of  the  i>ool  ball 
local  option  statute  Itself  the  people  of  that 
county,  after  the  expiration  of  a  given  time, 
may  again  assemble  at  the  polls  and  vote 
out  the  prohibition  against  pool  balls. 
Thereupon  the  state  license  or  tax  law  au- 
tomatically goes  back  Into  force  and  effect 
in  that  territory.  Is  it  not  dear  that  the 
state  law  has  been  in  the  meantime  suspend- 
ed— in  a  state  of  "suspended  animation,"  so 
to  speak?  No  amount  of  elaboration  could 
make  the  point  clearer,  and  the  effect  of  the 
vote  of  the  people  in  a  given  territory,  in 
favor  of  the  prohibition  of  pool  halls,  has  the 
direct  and  immediate  effect  of  suspending  the 
state  law.  I  will  close  this  part  of  the  dis- 
cussion with  a  reference  to  and  quotations 
from  a  few  cases. 

First,  Ratbburn  v.  State,  88  Tex.  281,  31  S. 
W.  189 — a  Supreme  Court  decision.  In  that 
case  a  similar  question  was  before  the  Su- 
preme Court,  and  Mr.  Justice  Denman,  speak- 
ing for  the  court,  said :  "The  two  acts  are  es- 
sentially antagonistic,  and  cannot  both  be  op- 
erative in  the  same  locality  at  the  same  time. 
We  are  of  the  opinion  that  the  operation  Of  the 
former  (license  law)  act  is  suspended  in  any 
given  locality,  while  the  latter  (local  op- 
tion law)  is  in  force  therein."  And  as  Chief 
Justice  Brown  said,  in  Brown  Cracker  Co.  v. 
Dallas,  supra,  in  speaking  upon  a  similar 
question:  "The  antagonism  between  the  or- 
dinance and  the  law  is  as  emphatic  as  that 
between  life  and  death.  It  follows  logically 
that  both  laws  cannot  be  in  force  in  that 
territory  at  the  same  time,  and  It  devolves 
upon  (his  court  to  determine  which  is  to  be 
maintained." 

In  Kerr  v.  Mobr,  47  Tex.  Civ.  App.  1,  103 
S.  W.  210,  the  Court  of  Civil  Appeals  at  Dal- 
las, after  quoting  with  approval  certain  de- 
cisions of  this  court,  sold:    "Under  this  rule 
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the  effect  of  tbe  patting  In  force  In  a  glvoi 
territory  of  local  option  is  to  suspend  previ- 
ous laws  governing  liquor  selling  In  such  ter- 
ritory. •  •  •  The  existing  law  govern- 
ing the  sale  of  liquor  not  having  been  repeal- 
ed by  the  adoption  of  local  option,  but  only 
suspended,  a  repeal  of  the  local  option  stat- 
ute would  revive  the  former  law." 

As  early  as  the  Robertson  Case,  5  Tex. 
App.  162,  this  court,  speaking  of  the  relative 
force  of  liquor  tax  laws  and  the  local  op- 
tion law.  states:  "These  laws  are  not  only 
not  in  harmony,  but  are  directly  antagonistic, 
and  so  utterly  repugnant  to  each  other  that 
both  cannot  be  of  force  in  the  same  locality 
at  the  same  time.  liOcal  option  superseded, 
in  the  localities  where  it  was  adopted,  all 
other  laws  on  the  subject,  and  expressly,  as 
we  have  seen,  repealed  all  laws  In  conflict 
with  it.  Rules  of  eotutruoUon  applicable  to 
different  acta  passed  at  the  same  session  of 
the  Legislature,  with  reference  to  their  dif- 
ferent dates,  do  not  apply  here,  for  the  rea- 
son above  Intimated,  that  under  the  Constitu- 
tion, and  the  act  passed  in  pursuance  of  its 
prorisioiis,  the  law  conld  be  put  in  force  at 
any  time  in  the  future,  whenever  the  voters 
of  any  locality  should  deem  proper." 

The  same  proposition  was  again  announced 
by  this  court  in  the  case  of  Atl^lnson  v.  State^ 
46  Tex.  Cr.  R.  229.  79  S.  W.  31,  3  Ann.  Oas. 
839. 

My  Brethren  also  endeavor  to  uphold  the 
proposition  that  there  ia  no  suspension  of  the 
state  license  law  when  the  pool  hall  local 
option  statute  is  adopted  In  a  given  territory, 
because  the  former  Is  still  in  efTect  and  oper- 
ative In  all  the  other  counties  and  territory 
of  the  state.  It  is  submitted  that  this  rea- 
soning is  plainly  fallacious.  Suppose  the 
case  that  all  the  counties  of  the  state  should 
on  the  same  day  vote  out  the  pool  halls,  as 
may  be  done  under  the  pool  hall  statute; 
what  would  become  of  the  state  law  licensing 
and  taxing  the  business?  Would  it  not  be 
suspended  entirely  throughout  the  state? 
The  answer  Is  plain. 

Again,  my  Brethren  seek  to  escape  the 
force  and  effect  of  the  unbroken  line  of  de- 
cisions in  this  state  upon  the  question  of  sus- 
pension of  state  laws  by  other  agencies  than 
the  Lt^lslature.  While  none  of  these  cases 
were  noticed  in  the  first  opinion  of  the  ma- 
jority, they  are  discussed  in  the  opinion  on 
motion  for  rehearing,  and  the  majority  did 
not  seek  to  overrule  either  Burton  v.  Dupree, 
supra.  Brown  Cracker  Co.  v.  Dallas,  supra. 
Ex  parte  Ogden,  supra,  and  Arroyo  v.  State, 
supra.  Indeed,  they  held  that  these  cases 
were  all  correctly  decided,  but  denied  their 
application  to  the  instant  case.  The  discus- 
sion of  these  cases  by  the  majority  is  very 
unsatisfactory,  and  the  alleged  ground  of 
distinction  between  them  is  not  attempted  to 
be  pointed  out,  and  indeed  could  not  well  be 
done.  It  has  occurred  to  the  writer  that  per- 
haps tlie  contention  might  b»  made  that  the 
sold  line  of  decisions  Involved  ordinances 
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passed  under  and  pursuant  to  charter  au- 
thority, and  that  the  distinction  is  that  there 
the  L^islature  did  not  pass  the  statute  or 
law  which  had  the  effect  of  8US)endlng  a 
state  law;  whereas,  in  the  instant  case  they 
did  pass  the  pool  hall  prohibition  statute, 
and  the  people  were  merely  given  the  right 
to  vote  for  Its  adoption  or  rejection.  If  this 
is  what  the  majority  had  in  mind,  to  differ- 
entiate the  cases,  the  reasoning  is  certainly 
unsound,  for  it  is  clear  that  the  ordinances 
involved  in  all  those  cases  were  not  passed 
nor  attempted  to  be  enforced  without  the 
previous  sanction  and  authority  of  the  Legis- 
lature. In  every  Instance  they  had,  as  the 
source  of  their  enactment,  the  express  legis- 
lative authority,  in  the  charters  enacted  by 
the  Legislature,  according  to  all  the  forms 
and  solemnities  required  by  the  Constitution. 
If  the  duly  constituted  dty  governments 
could  not  legally  pass  ordinances,  under  leg- 
islative charter  authority,  which  had  the 
effect  of  suspending  state  laws,  because  In- 
volving the  delegation  of  legislative  power 
to  suspend  laws,  then  how  can  it  be  said  that 
the  Legislature  can  constitutionally  vest  that 
authority  in  the  voters  of  counties  or  subdi- 
visions? The  same  logic  that  would  permit 
the  latter  to  be  done  would  also  allow  the 
former,  and  all  the  decisions  of  the  Courts  of 
Civil  Appeals,  the  Supreme  Court,  and  of 
this  court,  above  dted,  must  Iiave  been 
wrongly  decided. 

Nbr  will  it  do  to  say  that  the  distinction  is 
that  the  Legislature  passed  the  pool  hall 
statute  according  to  the  forms  prescribed  In 
the  Constitution,  and  that,  since  the  law  cre- 
ated the  authority  to  cast  the  vote,  it  became 
the  act  of  the  Legislature  when  cast,  and  not 
the  act  of  the  people  casting  it  This  is  the 
merest  sophistry;  but,  if  it  be  true,  then  it 
Inevitably  results  tliat,  when  the  city  councils 
of  Dallas,  Waco,  and  Beaumont  passed  ordi- 
nances which  had  the  effect  of  suspending 
state  laws,  their  acts  were  the  acts  of  the 
Legislature,  because  they  were  done  under 
the  express  authority  granted  by  the  Legisla- 
ture. The  power  conferred  in  said  charters 
was  permissive,  Just  as  the  authority  to  vote, 
contained  in  the  pool  hall  local  option  stat- 
ute, is  also  permissivfe  If  the  act  of  exerda- 
ing  the  power  in  the  one  Instance  becomes 
the  act  of  the  Legislature,  it  follows  as  the 
night  the  day  that  its  exercise  in  the  other  is 
likewise  the  act  of  the  Legislature. 

Another  i)olnt  that  relator  raises,  which  to 
my  mind  Is  persuasive  that  this  law  is  uncon- 
stitutional, is  predicated  upon  the  legal  max- 
im, "Expressio  unlus  est  exclusio  alteriu&" 
Under  our  form  of  government,  the  Consti- 
tution, S  1,  &ri.  3,  vests  the  legislative  power 
of  the  state  in  the  Legislature.  The  Legisla- 
ture alone  can  exercise  the  power  of  making 
laws,  and  cannot  delegate  such  power  to  any 
other  body,  except  in  cases  where  it  is  clearly 
authorized  by  the  Constitution.  Prior  to 
1876  the  Legislature  undertook  to  refer  cer- 
tain legislation  to  the  people  for  adoption, 
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and  the  Suprteme  Court,  In  the  Swisher  Case, 
supra,  held  the  act  unconstitutional  on  that 
ground.  After  the  adoption  of  the  Constitu- 
tion of  1876,  we  And  several  instances  In 
which  the  framers  provided  Instances  in 
which  the  Legislature  might  refer  specific  leg- 
islation to  the  people  for  final  adoption. 
Notably,  section  20,  art  19,  the  provision 
relating  to  local  option  liquor  laws;  section 
23,  art  16,  relating  to  stock  laws ;  section  10, 
art.  11,  relating  to  independent  school  dis- 
tricts; section  7,  art  11,  authorizing  coast 
counties  to  issue  bonds  to  construct  sea  walls, 
etc.  Since  the  adoption  of  the  Constitution 
of  1876,  section  52,  art.  3,  has  been  amended, 
authorizing  the  Issuance  of  bonds  for  the  con- 
struction of  roads  and  other  purposes  to  be 
voted  on  by  the  people.  Therefore  It  is  man- 
ifest, by  these  special  provisions  authorizing 
the  adoption  of  laws  by  a  vote  of  the  people, 
that,  had  the  people  Intended  the  Legislature 
to  exercise  the  power  of  referring  such  legis- 
lation to  them  for  adoption,  they  would  have 
so  provided  In  the  Constitution,  and,  liavlng 
failed  to  do  so,  the  maxim  above  referred  to 
becomes  the  proper  rule  of  construction. 
The  very  fact  that  the  people  have  provided. 
In  special  Instances,  for  a  vote  on  certain 
laws  excludes  the  Idea  that  they  Intended 
that  a  vote  could  be  taken  on  any  law  other 
than  those  spedflcaUy  named. 

My  Brethren  have  stoutly  maintained  that 
the  Legislature  has  the  power  to  enact  laws 
on  any  subject  where  not  prohibited  by  the 
Constitution.  This  rule  is  correct  in  a  gen- 
eral sense;  but  it  is  not  true  In  this  particu- 
lar case,  because  there  is  a  limitation  in  the 
Constitution  against  the  referring  of  such  a 
law  as  the  pool  hall  statute  to  the  people  for 
adoption.  This  limitation  arises  out  of  the 
rule  under  discussion  that,  having  expressed 
the  character  of  laws  which  can  be  referred 
to  the  people,  excludes  the  Idea  that  any 
other  character  of  laws  can  be  so  referred. 
This  constitutional  limitation  has  been  out- 
lined by  this  court  in  numerous  cases,  nota- 
bly that  of  HoUey  v.  State,  14  Tex.  App.  508, 
construing  the  local  option  amendment  (sec- 
tion 20,  art.  16),  which  provides  that  the  Leg- 
islature should  enact  a  law  whereby  the 
qualified  voters  of  any  county,  etc.,  by  a 
majority  vote  may  determine  whether  the 
sale  of  intoxicating  liquors  shall  be  prohibit- 
ed within  the  prescribed  limits.  Subsequent- 
ly the  Legislature  enacted  laws  prohibiting, 
not  only  the  sale,  but  the  giving  away  of 
intoxicating  liquor  in  communities  where 
the  sale  thereof  had  been  prohibited  by  a 
vote  of  the  people.  This  court  held  such  a 
statute  unconstitutional.  It  will  be  noted 
that  the  statutory  provision  only  authorized 
the  enactment  of  laws  prohibiting  the  sale  of 
liquor.  It  was  strongly  urged  that,  inas- 
much as  all  power  to  make  laws  is  Inherent 
in  the  people,  and  vested  in  the  legislative 
branch  of  the  government.  Independently  of 
any  constitutional  provision  expressly  pro- 
hibiting it,  the  Legislature  could,  by  virtue  of 


this  Inherent  power,  legally  prohibit  the  sal^ 
Or  giving  away  of  liquors  throughout  or  in 
any  locality  of  the  state.  That  the  Constitu- 
tion being  silent  upon  the  subject  of  giving 
away  left  that  matter  still  to  be  acted  upon 
by  the  Legislature  as  they  saw  fit.  This 
court  held  that.  Inasmuch  as  the  Constitu- 
tion expressly  prohibited  the  sale  where  the 
law  was  adopted,  the  framers  did  not  intend 
to  prohibit  a  gift,  otherwise  they  would 
have  expressed  the  intention  In  plain  and  un- 
equivocal language.  That  the  Constitution 
in  not  attempting  to  provide  -for  the  passage 
of  a  law  prohibiting  a  gift  of  intoxicating 
liquor,  this  express  provision  prohibiting  a 
sale,  operated  as  a  limitation  upon  the  pow- 
er of  the  ^legislature  to  enact  such  a  law. 
In  other  words.  It  was  an  application  of  the 
maxim,  "the  expression  of  the  one  Is  the  ex- 
clusion of  the  other."  This  court  held  that 
the  Legislature  is  without  power,  inherent 
or  otherwise,  to  pass,  subject  to  ratification 
by  the  people,  an  Independent  general  law 
prohibiting  the  gift  of  Intoxicating  liquors, 
as  long  as  section  20,  art.  16,  remains  in  the 
Constitution.  Mr.  Cooley  states  the  rule  to 
be  that,  when  fhe  Constitution  defines  the 
circumstances  under  which  a  right  may  be 
exercised,  or  a  penalty  Imposed,  the  specifica- 
tion Is  an  Implied  prohibition  agaltast  leg- 
islative Inference  to  add  to  the  condition  or 
to  extend  the  penalty  to  other  cases.  The 
Constitution  having  defined  the  circumstances 
under  which  the  people  may  permit  the  sale 
of  intoxicating  liquor  under  legislative-enact- 
ment, and  the  Legislature  having  attempted 
to  extend  the  prohibition  to  a  gift,  they  ex- 
ceeded their  authority,  and  this  court  said: 
"The  Constitution  having  specified  the  bounds 
within  wWch  they  were  to  act,  it  was  a 
direct  assumption  and  assertion  of  unwar- 
ranted power  to  go  beyond  these  bounds." 
Thus  it  will  be  seen  that  by  the  decisions  of 
this  court  the  expression  of  the  manner  and 
method  by  which  Intoxicating  liquors  might 
be  prohibited  in  certain  localities  became  a 
limitation  upon  the  power  of  the  Legislature 
to  enact  a  law  extending  its  scope.  Upon 
the  same  logic,  when  the  people  framed  the 
Constitution  and  specified  particular  laws 
which  the  Legislature  might  enact  and  refer 
to  the  people  for  adoption,  the  expression  of 
these  Instances  became  a  limitation  upon  the 
power  of  the  Lieglslature  to  enact  any  such 
law  on  any  other  subjects  not  specifically 
authorized  in  the  Constitution. 

There  Is  still  another  question  which  It 
occurs  to  me  It  might  be  Important  to  dis- 
cuss. Some  of  the  cases  outside  of  Texas 
hold  that  the  maxim  that  the  Legislature 
cannot  delegate  its  power  does  not  apply  to 
matters  of  police,  and  that  seems  to  be  the 
view  of  the  majority  here.  This  opinion 
seems  to  be  founded  upon  the  idea  that  It 
involves  a  delegation  of  legislative  authority 
for  the  Legislature  to  submit  to  localities 
for  their  sanction  laws  which  involve  the 
police  power,   but  that  such  delegation  la 
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not  wltbln  the  inhibition  of  the  general  mle. 
In  other  words,  they  seem  to  consider  that 
delegations  of  police  power  are  exceptions  to 
the  maxim.  It  is  not  to  be  denied  that  this 
doctrine  finds  support  in  some  of  the  deci- 
sions elsewhere ;  but  nnder  our  Constitution, 
and  the  history  of  the  subject  In  Texas,  this 
Is  not  true  In  this  state. 

I  think  the  Supreme  Court  of  Tennessee 
has  aptly  met  this  argument  in  the  follow- 
ing language  in  Wright  v.  Cunningham.  At 
page  468  of  US  Tenn.,  at  page  298  of  91 
S.  W.,  the  court  said:'  "Such  difference  can- 
not be  found  In  the  fact,  as  many  cases  In 
other  Jurisdictions  hold,  that  the  powers  con- 
ferred upon  such  subordinate  divisions  of 
the  state  are  police  powers.  The  nature  of 
the  powers  conferred  may  have,  and  no  doubt 
does  have,  a  controlling  Influence  in  deter- 
mining whether  they  shall  be  delegated  at 
all,  bat  can  have  no  influence  in  fixing  the 
method  under  which  they  shall  be  devolved. 
Whether  a  legislative  act  embrace  police  poto- 
ers  or  other  powers,  rights,  or  duties,  at  last 
it  is  but  a  legislative  act,  and  to  be  valid 
must  square  with  the  Constitution  in  all  re- 
spects. All  legislative  acts,  regardless  of 
their  contents  or  their  relative  importance, 
must  pass  the  same  ordeal;  no  one,  from  a 
constitutional  standpoint,  being  entitled  to 
more  consideration,  or  subjected  to  more 
stringent  limitations,  or  to  be  treated  with 
more  leniency,  than  any  other.  ^It  must  be 
measured  with  the  same  measure." 

I  fail  to  see  bow  I  can  add  anything  to 
this  forcible,  and  to  my  mind  unanswerable, 
statement  by  the  Tennessee  court.  I  will 
merely  observe  that  our  Constitution  makes 
al>solntely  np  difference  as  to  the  delegation 
of  legislative  authority  to  make  or  suspend 
laws  between  police  measures  and  other  kinds 
of  legislation.  Wherever  the  people  have  de- 
sired the  right  of  referendum  for  the  en- 
actment of  police  measures,  they  have  care- 
fully provided  for  the  same  in  the  Constitu- 
tion Itself,  and  have  not  left  the  broad  field 
of  such  delegation  open  generally  to  the  Leg- 
islature. 

Not  only  is  it  a  vicious  doctrine,  in  prin- 
ciple, that  the  Legislature,  in  the  absence  of 
constitutional  i)ermisslon,  may  refer  all  laws 
relating  to  the  police  power  directly  to  the 
people  for  their  sanction,  but  the  consequenc- 
es of  such  a  doctrine  are  so  great,  and  the 
•violation  of  the  representative  principle  so 
plain,  that  I  deem  It  proper  to  point  them 
out.  If  such  a  proposition  be  sound,  then  all 
the  multitude  of  subjects  embraced  within 
the  scope  of  police  power  may  be  submitted 
to  the  people  for  them  to  pass  directly  upon 
before  they  become  laws.  This  court  well 
knows  that  the  tendoicy  of  modern  Judicial 
opinion  Is  to  broaden  the  scope  of  the  police 
power  so  as  to  embrace,  not  only  all  sub- 
jects bearing  a  proper  relation  to  public 
morals,  public  health,  the  public  safety,  and 
the  good  order  of  peace  and  society,  but  also 
all  matters  having  an  appropriate  relation 


to  the  public  welfare.  WltUn  ibaae  bounds,' 
the  power  is  practically  illimitable,  and  is 
elastic  enough  to  keep  pace  with  the  needs 
of  the  times  and  of  civilized  society.  Indeed, 
80  wide  are  the  boundaries  of  this  power  that 
the  mind  cannot  conceive  the  practical  sub- 
jects of  its  exercise.  Perhaps  it  Is  no  exag- 
geration to  say  that  half  the  legislation  of 
this  day  falls  properly  under  the  police  pow- 
er. Therefore,  if  the  Legislature  can  con- 
stitutionally refer  such  subjects  to  the  people, 
not  only  of  cities,  but  of  counties,  for  their 
determination  as  to  whether  statutes  relat- 
ing thereto  shall  become  laws,  we  will  pres- 
ently see  the  Legislature  evading  its  respons- 
ibility as  to  the  wisdom  and  expediency  of 
the  greater  part  of  our  laws,  and  putting 
their  enactment  np  to  the  people.  All  laws 
relating  to  gambling  in  all  its  forms,  the  car- 
rying and  sale  of  pistols  and  other  deadly 
weapons,  the  licensing,  regulation,  or  prohibi- 
tion of  bawdyhouses,  the  Sunday  laws,  the 
regulation  or  prohibition  of  all  occupations 
and  pursuits  which  might  be  said  to  be  evil 
in  their  tendencies,  laws  relating  to  public 
health  and  to  public  safety,  such  as  quaran- 
tine regulations,  and  the  storing  and  trans- 
portation of  explosives,  laws  relating  to  the 
hours  of  labor,  and  the  working  of  women 
and  children  in  mines  and  factories,  these 
and  hundreds  of  others  of-  which  the  mind 
can  scarcely  conceive  may  all  be  referred 
to  the  people,  and  become  laws  or  not  laws, 
as  the  people  may  by  direct  vote  determine. 
To  my  mind  the  statement  of  such  a  proposi- 
tion is  its  own  answer  under  a  Constitution 
like  ours.  The  history  of  our  Constitution 
and  of  legislation  In  this  state  does  not  war- 
rant tills  Innovation  upon  the  system  of  en- 
acting laws  in  Texas. 

That  the  above  far-reaching  consequences 
may  flow  from  the  decision  of  the  majority 
seems  to  be  conceded  by  them ;  but  they  say 
that  the  wisdom  of  the  law  Is  for  the  Legis- 
lature, and  not  for  us.  I  cannot  but  believe 
that  my  Brethren  have  not  seriously  contem- 
plated the  possible  results  of  their  opinion 
for,  if  it  be  the  law,  then  our  Constitution, 
its  history,  its  provisions,  and  the  decisions 
of  the  courts  construing  it,  have  all  been 
rendered  In  vain.  Their  decision  will  con- 
stitute a  complete  revolution  of  the  repre- 
sentative form  of  government  ordained  by 
the  Constitution.  We  will  have  this  year  be- 
fore the  people  of  Texas  an  amendment  to 
the  Constitution,  submitting  the  referendum 
clause  for  Insertion  In  that  Instrument.  If 
the  majority  be  right,  the  adoption  of  the 
amendment  would  be  the  merest  folly,  be- 
cause they  say  the  Legislature  has  that  au- 
thority now  to  be  exercised  in  its  wisdom  as 
an  Inherent  power.  The  adoption  of  the  ref- 
erendum would  be  utterly  useless,  for  they 
say  the  referendum  has  already  come  In  Tex- 
as. The  Inclusion  of  that  power  in  the  Con- 
stitution, to  be  exercised  by  the  people,  would 
be  like  the  numerons  clauses  heretofore  plac- 
ed in  the  Constitution  with  reference  to  the 
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local  option  laws — a  mere  work  of  superero- 
gatton.  ' 

It  the  Legislatore  should  not  exercise  the 
broad  and  virtoally  unlimited  power  which 
my  Brethren  say  they  possess,  It  is  only  be- 
cause they  will  see  fit  not  to  exercise  It  If 
they  should  do  so,  the  discord  and  chaos  that 
would  follow  would  be  marvelous.  The  con- 
fusion of  tongues  at  the  tower  of  Babel 
would  be  harmonious  symphony  compared 
with  the  wholesale  confusion  that  would  re- 
sult from  the  holding  of  the  majority  opin- 
ion. In  the  light  of  the  constitutional  history 
of  this  state,  the  course  of  Judicial  decisions, 
and  the  interpretation  recently  placed  upon 
our  Constitution  by  our  Legislature  In  pro- 
posing the  referendum  amendment,  I  propose 
that  the  majority  shall  take  the  responsibil- 
ity, before  Uie  bar  and  bench  of  Texas,  for 
this  radical  and  dangerous  Innovation  upon 
our  form  of  government  This  opinion,  un- 
availing as  It  must  be  to  alter  the  opinion  of 
the  majority  of  this  court,  and  perhaps  al- 
ready too  long,  is  my  earnest  and  solemn  pro- 
test against  It 

It  will  be  observed  that  I  have  not  under- 
taken to  follow  my  Brethren  In  the  discus- 
sion of  opinions  of  courts  of  other  states,  or 
the  state  of  the  law  upon  these  questions  in 
other  states  and  jurisdictions.  My  reason  for 
not  doing  so  U  simply  this:  Those  cases  and 
the  law  announced  in  the  various  states  are 
In  hopeless  confusion  and  conflict,  and  cannot 
enable  us  to  determine  the  meaning  of  our 
own  Ck>n8tltutlon.  We  ought  and  should  de- 
cide these  questions  under  our  own  Consti- 
tution, law,  and  decisions.  We  are  familiar 
with  our  constitutional  provisions  and  their 
history,  as  well  as  the  Judicial  and  legislative 
Interpretation  placed  on  that  instrument  in 
our  own  state,  and  we  shonld  pass  upon  Its 
meaning.  The  Supreme  Court  of  Tennessee, 
speaking  through  Justice  Neil,  in  Wright  v. 
Cunningham,  supra,  tersely  states  my  idea  as 
follows:  "Suffice  It  to  say  that  questions  of 
state  constitutional  law  are,  in  a  very  Impor- 
tant sense,  peculiarly  local,  and  in  every  ju- 
risdiction the  court  of  last  resort  must  decide 
for  itself  the  meaning  of  the  Constitution 
under  which  it  exists,  and  the  validity  of 
laws  enacted  by  the  legislative  branch  of  the 
government  The  decisions  of  other  courts, 
construing  Constitutions  containing  similar 
provisions,  can  be,  at  most  only  suggestive 
and  advisory." 

In  justice  to  myself  I  place  of  record  my 
high  sense  of  appreciation  of  the  able  assist- 
ance in  their  exhaustive  brief,  written  argu- 
ment and  by  oral  presentation  of  the  great 
issues  involved  In  this  case,  as  well  as  per- 
sonal aid  rendered  me  in  the  preparation 
of  this  opinion  by  Messrs.  LIghtfoot  Brady  & 
Robertson,  counsel  for  applicant  This  as- 
sistance has  been  invaluable.  Not  only  has 
this  assistance  been  of  great  service  to  me 
as  judge,  but  I  am  persuaded  their  earnest 
work  In  behalf  of  the  great  principles  of  rep- 


resentative oonstitational  government  entitles 
them  to  recognition  in  the  jurisprudence  of 
our  country.  To  that  end  It  affords  nie  pleao- 
ure  to  place  tbia  of  record  «nd  In  history. 

I  cannot  agree  with  my  Brethren  in  the 
conclusion  tbey  have  reached,  and  therefore 
dissent 


DURFEB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Match 

4,  1914.    On  Motion  for  Rehearing, 

April  1,  1014.) 

L  WiTKKSSEB  (I  370*)— Cbidibilitt— Animus. 
In  a  prosecutioa  for  murder,  the  exclusion 
of  defendant's  testimony  to  facta  tending  to 
show  the  interest  and  prejudice  of  tile  state's 
witnesses  from  tiie  fact  that  tbey  had  taken  Iiim 
from  jail,  carried  bjm  out  of  town,  and  songbt 
to  extort  a  confession  from  him,  was  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1189 ;   Dec  Dig.  j|  370.*] 

2.  Criminal  Law  ({  1170*)— Appeai>— Habm- 

LE88  EbROB— EXCLTTSION  OF  EVIDSNCE. 

Such  error,  in  view  of  the  fact  that  another 
witness,  not  prejudiced  against  defendant  tes- 
tified to  the  same  effect  as  such  other  witnesses 
with  respect  to  bloodstains  on  defendant's  cloth- 
ing, and  in  view  of  the  fact  that  such  clothing 
with  the  stains  on  them  were  introduced  in 
evidence,  so  that  the  jury  might  determine 
whether  they  were  merely  rust  stains,  as  claim- 
ed by  defendant  or  bloodstains,  as  testified  by 
the  witness,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.   Cent   Dig.  U  3145-3153;    Dec.  Dig.  i 

3.  Cbiuinai.  Law  (}  404*)  —  Incbhonatino 

ClBCPMSTANCES— CLOTHINQ. 

In  a  prosecution  for  killini;  a  woman  whom 
be  bad  outraged,  where  the  evidence  was  wholly 
circumstantial,  the  clothing  worn  by  deceased 
when  killed,  with  the  cuts  therein  into  which  a 
knife,  which  defendant  admitted  was  his,  was 
found  to  fit,  was  admissible  as  an  aid  to  the 
jury  in  determining  whether  or  not  her  wounds 
were  made  with  such  knife. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  873,  891-893,  1457;  Dec 
Dig.  I  404.»] 

4.  Criminal  Law  ({  1169*)  —  Admission  ot 
Evidence. 

In  a  trial  for  the  murder  of  a  woman  whom 
be  had  outraged,  testimony  of  a  young  woman 
as  to  having  seen  defendsjit  on  the  day  of  the 
homicide,  that  she  did  not  notice  him  much 
that  day,  but  that  he  always  generally  looked  at 
her  real  hard,  and  once  watched  her  until  she 
got  to  the  comer,  qualified  by  the  court's  state- 
ment that  it  was  introduced  without  objection, 
and  that  the  objectionable  part  was  at  once  ex- 
cluded, presented  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  754,  8088,  3130,  3137-3143: 
Dec  Dig.  {  1169.*] 

On  Motion  for  Rehearing. 

6.  Homicide  (S  250*)- SxrrriciKNCT  of  Evi- 
dence—Murder. 

Evidence,  in  a  prosecution  for  the  murder 

of  a  woman  whom  he  liad  previously  ontraged, 

though  circumstantial,  held  sufiScient  to  sustain 

a  conviction. 
{Ed.   Note.— For   other  eases,   see   Homiddeb 

Cent  Dig.  {{  515-617;   Dec  Dig.  S  250.*] 

Appeal  from  District  Court  Brazoria 
County;    Samuel  J.  Styles,  Judge. 


*For  other  cases  lee-same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Kej-No.  Sartas  A  Rep'jr  iBdasM 
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Joe  Dnrfee  was  convicted  of  marder,  and 
he  appeals.    Affirmed. 

Burns  &  'Williamson,  of  Houston,  for  ap- 
pellant O.  S.  Lane,  AssL  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  murder,  and  bis  punishment 
assessed  at  death. 

The  testimony  upon  which  this  conviction 
was  had  Is  wholly  circumstantial,  and  appel- 
lant's able  counsel  earnestly  Insist  tbat  It  Is 
not  of  that  cogency  and  force  to  exclude  to 
a  moral  certainty  every  other  reasonable 
hypothesis  than  the  guilt  of  the  defendant 
We  have  read  and  re-read  the  record,  and 
there  Is  no  circumstance  pointing  to  another, 
but  Innumerable  drcnmstances  pointing,  to 
appellant,  as  the  person  who  killed  and  out- 
raged Mrs.  Seltz,  and  we  would  n6t  feel  au- 
thorized to  disturb  the  verdict  on  this  ac- 
count 

[1,1]  When  N.  M.  Gibson,  a  witness  for 
the  stale,  was  testifying,  appellant  desired 
to  elldt  from  him  the  fact  that  he  and  oth- 
ers had  taken  appellant  from  Jail  and  car- 
ried him  out  on  the  road  some  distance 
from  town,  and  sought  to  extort  a  confession 
from  him  as  tending  to  show  the  animus  of 
the  witness  toward  appellant  and  the  inter- 
est he  was  taking  in  the  case.  And  In  anoth- 
er bill  It  Is  shown  that  while  appellant  was 
on  the  witness  stand  he  desired  to  testify 
that  Mr.  Gibson,  Mr.  NevIU,  and  others  took 
him  out  of  Jail,  put  a  rope  around  his  neck, 
threatening  to  hang  him,  and  otherwise  mal- 
treated him  in  an  effort  to  extort  a  confes- 
sion from  him  to  show  the  Interest,  Was, 
and  prejudice  of  Gibson,  NevlU,  and  the  oth- 
ers named.  The  court  erred  In  not  permit- 
ting appellant  to  testify  to  the  facts  tend- 
ing to  show  Interest  bias,  and  prejudice  of 
the  witnesses.  Mr.  NevlU  especially  had  tes- 
tified to  very  material  facts  for  the  state. 
But  should  the  refusal  to. admit  this  testi- 
mony work  a  reversal  of  the  case?  Mr. 
Nevlll  frankly  admitted  that  he  was  assist- 
ing the  Sheriff  In  hunting  up  evidence  in  the 
case,  thus  admitting  the  interest  he  had  tak- 
en and  was  taking  In  the  case.  He  testified 
to  finding  a  knife  at  appellant's  house  that 
was  proven  to  be  appellant's  knife;  he  tes- 
tlfled  to  finding  an  undershirt  with  blood  on 
it;  that  he  also  found  blood  on  the  drawers. 
Octavia  Brown,  who  lived  with  appellant 
testified  that  the  knife  belonged  to  appel- 
lant and  the  undershirt  and  drawers  belong- 
ed to  him  also ;  that  he  had  bathed  the  night 
of  the  homicide,  and  changed  underclothing, 
leaving  these  clothes  there  In  the  house. 

Appellant  himself  testified  and  admitted 
that  the  clothing  found  and  the  knife  were 
his  property.  He  said  he  had  made  the 
knife  from  an  old  case  knife;  it  having  been 
sharpened  on  both  sides,  and  filed  down  to  a 
point  at  the  end.  He  admitted  that  his  un- 
dershirt had  blood  on  it  but  said  In  shaving 
he  cut  himself,  and  in  vviping  the  blood  off 


his  face  he  had  gotten  it  on  his  undershirt 
But  appellant  denied  that  there  was  blood 
on  the  drawers,  claiming  it  was  rust  stain. 
Thus,  as  to  the  material  points  testified  to 
by  Mr.  NevlU  and  others,  whose  Interest  and 
bias  appellant  desire  to  introduce  testimony 
to  prove,  appellant  liimself  testified  to  the 
same  tacts,  except  In  the  Instance  of  wheth- 
er It  was  blood  on  the  drawers  or  simply 
rust  stain;  he  contending  tbat  it  was  rust 
stain.  Were  these  witnesses  whom  be  de- 
sired to  show  were  taking  an  active  Interest 
in  the  prosecution,  and  were  biased  in  their 
opinions,  the  only  witnesses  who  testified  to 
blood  being  upon  the  drawers,  we  would  hes- 
itate long  before  holding  that  the  error  in 
excluding  this  testimony  was  Immaterial. 
But,  in  addition  to  NevUl  testifying  that 
there  was  blood  on  the  drawers,  yCc.  Malcolm 
Maaterson  testified  tbat  he  was  one  of  the 
men  who  secured  the  drawers,  and  he  tes- 
tified that  "he  found  bloodstains  on  them — 
at  least  two  spots  of  blood." '  It  is  not  claim- 
ed in  either  of  the  bills  that  Mr.  Masterson 
was  one  of  the  men  who  carried  ai^>eUant 
away  from  the  jail,  or  that  he  had  any  in- 
terest in  the  prosecution,  or  was  in  any  way 
prejudiced  against  appellant  In  addition  to 
this,  the  record  discloses  that  these  drawers, 
with  the  stain  on  them,  were  introduced  in 
evidence,  and  the  Jury  thus  given  an  oppor- 
tunity to  pass  on  whether  It  was  blood  on 
the  drawers  or  merely  rust  stain,  as  contend- 
ed by  appellant  Under  such  dreumstances 
we  do  not  think  the  ruling  of  the  court  while 
erroneous,  presents  reversible  error. 

[S]  Again,  it  is  contended  that  the  court 
erred  In  admitting  tiie  clothing  In  evidence. 
It  Is  seen  that  it  was  material  to  admit  the 
undersliirt  and  drawers  of  appellant  as  to 
whether  or  not  there  was  blood  on  them, 
they  being  shown  to  be  appellant's  beyond 
all  doubt  and  found  In  his  house  the  day 
after  the  homicide;  and  we  do  not  under- 
stand apiMllant's  objection  goes  to  the  Intro- 
duction of  these  clothes,  but  to  the  Introduc- 
tion of  the  clothing  worn  by  deceased  on 
the  occasion  when  she  was  ktUed.  It  has 
always  been  held  that  it  is  permissible  only 
to  introduce  bloody  clothing  when  their  in- 
troduction serves  to  iUnstrate  some  ^>olnt 
or  solve  some  question,  or  throw  light  up- 
on the  matter  connected  with  the  proper  so- 
lution of  the  case;  but  whenever  the  cloth- 
ing would,  in  the  light  of  the  whole  case, 
aid  the  Jury  in  properly  solving  the  issues  In 
the  case,  the  court  should  not  hesitate  to  ad- 
mit it  in  evidence.  The  knlfb  found  at  ap- 
pellant's house,  and  admitted  by  blm  to  be 
his  knife,  and  one  he  had  made  from  a  case 
knife,  is  thus  described  in  the  record:  "Blade 
about  five  inches  long,  about  one-half  or 
three-fourths  of  an  inch  wide  at  the  hUt 
tapering  on  each  edge  to  a  fine  point  Sharp 
on  both  sides,  and  having  a  white  bone  haa> 
die  about  four  inches  long." 

Dr.  MotheraU  testified:  "I  am  a  physician, 
and  have  been  practicing  for  about  ten  years. 
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I  have  been  In'  Angl6ton  since  June  17th,  this 
year.  I  was  there  at  the  time  Mrs.  Seltz's 
body  was  found.  I  saw  the  body  about  sun- 
up ou  the  morning  It  was  found.  I  saw  her 
in  the  alley — she  had  not  been  moved  when 
I  got  there.  She  was  lying  In  the  alley  on 
the  side  next  to  the  Stockwell  place,  near 
the  hedge,  about  two  feet  from  the  hedgei 
her  head  was  south,  and  her  feet  north,  and 
her  clothing  was  all  up  around  her  knees  on 
one  aide,  and  the  right  knee  was  drawn  up, 
and  the  left  was  straight  out,  and  her  left 
arm  was  lying  across  her  breast  hiding  the 
gashes,  and  her  right  hand  was  around  by 
her  side:  and  the  clothing  was  wet  from  the 
dew,  and  her  hair  was  wet  from  the  dew  or 
fog  that  formed  that  night,  and  her  black 
skirt  was  '  wet,  and  her  stockings  were 
white  and  wet,  and  the  mucous  membrane 
was  eaten  out  from  between  her  lips  by  the 
ants.  I  cut  her  clothing  away  under  the 
direction  of  the  Justice  of  the  peace,  and 
the  first  I  found  a  contusion  of  the  fore- 
head there,  from  some  heary  instrument  or 
blow,  and  another  one  over  the  left  ear,  cut- 
ting the  ear,  and  bruising  the  side  of  the 
head,  and  the  wounds  from  her  ear  down 
to  her  neck  all  the  way  down  her  throat  in- 
dicating that  she  had  been  choked  and  bruis- 
ed, and  there  was  a  discoloration;  and  I 
found  a  place  at  the  Juncture  of  the  neck 
and  chest  where  she  had  been  stamped,  show- 
ing the  prints  of  the  tacks  in  the  heel,  and 
I  found  a  place  on  her  left  mnscle  of  her 
right  arm  where  she  bad  been  bitten,  and  I 
found  four  stab  wounds  about  the  heart,  in 
the  region  of  the  heart,  on  the  left  side.  I 
probed  these  wounds;  one  of  them  went  al- 
most through  the  body,  probably  6  Inches  or 
more,  and  the  others  varied  in  depth  say 
np  to  about  2^  Inches.  I  found  the  left 
breast  caved  in  by  some  blunt,  heavy  instru- 
ment— a  rock  or  something  of  that  nature — 
heavy  enough  to  break  the  bones.  We  found 
every  sign  that  she  had  been  raped ;  we  found 
bruises  about  the  genital  organs,  and  blood 
In  the  vagina,  and  this  woman  had  not  men- 
struated for  about  five  years,  because  she 
could  not,  as  her  womb  and  ovaries  had  been 
removed,  and  that  waB  the  only  way  for  the 
blood  to  get  back  up  there.  We  found  dis- 
diarge  there — semen — that  looked  like  dis- 
charge from  the  male  organs.  This  was  a 
microscopic  examination.  We  found  no  sper- 
matoza  germs  of  the  male  organs,  but  were 
not  experienced  with  the  microscope,  and  of 
course  could  be  mistaken.  The  stab  wounds 
in  the  breast  indicated  to  have  been  infiicted 
after  death  on  account  of  the  absence  of 
blood;  when  we  turned  the  body  over,  the 
blood  ran  freely,  and  the  undertaker's  shoes 
were  almost  filled  with  blood,  and  before  we 
turned  her  over  there  was  very  little  blood 
on  the  ground.  The  chest  wounds  and  the 
wounds  on  the  neck  each  would  have  been 
snffldent  to  cause  death.  Those  stab  wounds 
appeared  to  have  been  made  by  a  long  knife 
with  two  edges.    [Here  witness  Is  shown  the 


knife  in  evidence.]  This  knife  could  have 
made  those  wounds.  According  to  the  depth 
of  the  wounds,  they  were  smaller  at  the 
mouth  of  each  of  them.  I  did  not  see  a 
rock  at  that  time,  but  saw  dne  later,  and 
made  an  examination  of  it,  and  an  Instru- 
ment of  that  character  and  weight  could 
have  very  easily  have  mashed  In  the  breast, 
and  the  mashing  would  have  caused  death." 
The  doctor  further  testified  that  he  was  pos- 
itive that  the  lady  had  been  raped,  as  well 
as  nvirdered. 

It  Is  seen  by  this  testimony  that  the 
wounds  Inflicted  with  a  knife  were  of  vary- 
ing depth;  one  only  going  real  deep.  It 
was  in  evidence  that  the  knife  shown  to  be 
appellant's,  and  Introduced  in  evidence,  was 
fitted  to  the  holes  In  the  clothing  of  Mrs. 
Seltz,  and  the  record  discloses  the  follow- 
ing facta:  That,  by  Inserting  the  knife  In 
the  rents  in  the  clothing,  it  .went  to  the  hilt 
in  the  clothing  where  the  deepest  cnt  was 
in  Mrs.  Seltz's  body;  where  the  wounds  in 
the  body  were  shallow,  the  knife  would 
touch  each  side  of  the  cut  in  the  clothing 
before  going  to  the  hilt.  The  clothing  fur- 
ther disclosed  that  the  cuts  had  been  made 
with  a  knife  sharp  on  both  sides.  We  think 
this  demonstration  would  aid  the  jury  ma- 
terially in  passing  on  whether  or  not  the 
wounds  were  made  in  the  body  with  this 
knife,  and  there  was  no  error  In  admitting 
the  clothing  in  evidence;  this  being  a  case 
depending  wholly  on  circumstantial  evidence^ 
As  said  by  this  court  in  the  Nof  tsinger  Csise, 
7  Tex.  Aiv.  322,  In  a  case  depending  wholly 
upon  circumstantial  evidence,  the  mind  seeks 
to  explore  every  possible  source  from  which, 
any  light,  however  feeble,  may  be  derived. 

[4]  The  only  other  bill  in  the  record  dis- 
closes that  while  Miss  Lena  Burrldge  was 
testifying,  after  she  had  stated  she  saw  ap- 
pellant the  day  of  the  homicide  at  Judge  A. 
E.  Masterson's  home,  in  answer  to  the  ques- 
tion: "Did  he  do  anything  that  attracted 
your  attention  particularly?  A.  I  did  not 
notice  him  much  that  day,  but  he  always 
generally  looked  at  me  real  hard;  he  watch- 
ed me  once  untU  I  got  clean  to  the  comer." 
In  approving  the  bill,  the  court  states:  "All 
the  testimony  was  Introduced  absolutely 
without  any  objection  on  the  part  of  de- 
fendant or  his  counsel,  and  as  soon  as  the 
objectionable  part  of  the  evidence  quoted  was 
introduced  I  at  once  excluded  it  from  the 
Jury,  and  positively  instructed  them  not  to 
consider  it,  and  no  further  Instructions  were 
asked  by  defendant's  counsel."  As  thus  qual- 
ified this  bill  presents  no  error.  When 
the  court  voluntarily  on  his  own  motion  ex- 
cluded the  testimony,  appellant  making  no 
objection  to  it,  the  action  of  the  court  is  to 
be  commended,  not  criticized. 

There  was  no  objection  made  to  the  charge 
of  the  court,  either  at  the  time  it  was  given, 
nor  in  the  motion  for  a  new  trial,  and  no 
special  charges  were  requested.  The  above- 
dl8c«i8s«d  bills  are  all  the  bills  that  appear 
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In  the  record,  and  in  our  (pinion  neltber  of 
them  presents  reversible  error;  and  the  Judg- 
ment la  therefore  affirmed. 

On  Motion  for  Rehearing. 

[t]  Appellant's  able  attorneys  make  an  Im- 
passioned appeal  for  a  rehearing  In  this 
cause,  among  other  things,  saying: 

"Appellant  comes  before  this  court  realiz- 
ing he  is  but  a  poor,  downtrodden,  helpless 
creature,  surrounded  by  a  state  of  facts  in 
all  human  probabilities  not  of  his  own  mak- 
ing, and  humbly  prays  the  court  to  give  his 
cause  a  careful  and  considerate  bearing,  to 
the  end  that  he  may  have  a  fair  and  im- 
partial trial,  and  that  he  be  not  forced  to 
suffer  the  penalty  of  death  for  a  crime  he 
did  not  In  all  human  probability  commit 

"The  conclusion  is  irresistible  that  the  pop- 
ular mind,  by  virtue  of  the  character  and  race 
of  the  assaultant  and  assaultee,  and  the  atro- 
ciOQsness  of  the  alleged  crime,  was  Inflamed  to 
snd)  an  extent  as  to  preclude  that  fair  and  im- 
partial trial  contemplated  and  guaranteed 
by  the  organic  law.'  The  court  will  recognize 
from  the  evidence  that  the  locality  of  the 
commission  of  the  crime  was  In  a  small 
town,  and  likely  the  major  portion  of  the 
citizenship  thereof  actually  looked  upon  the 
mutilated  body  of  the  dead  woman,  and  that 
perhaps  each  iierson  so  inspecting  the  body 
graphically  and  vividly  described  its  horrors 
to  all  with  whom  they  came  in  contact;  the 
ayerage  mind  of  the  citizenship  of  that  coun- 
ty, from  .whose  body  the  trial  jury  was 
-drawn,  was  in  a  high  state  of  fevered  per- 
turbation. No  reasonable  man  would  un- 
dertake to  measure  the  sea's  depth  when  its 
waves  were  lashed  in  foam  and  froth  by 
the  tempest,  and  no  human  bdng  should  be 
put  to  trial  where  the  Issues  were  life  and 
death  when  the  popular  mind  of  the  vicinage 
was  storm-tossed  by  passion  and  prejudice, 
and  was  clamorous  for  a  victim.  The  condi- 
tions forbade  the  defendant  receiving  such 
a  trial  as  Is  embraced  in  due  process  of  law. 

"Conceding  the  circumstances  pointed 
strongly  to  appellant's  guilt,  they  do  not  es- 
tablish the  same  with  that  moral  certainty 
'Which  is  indispensable  In  cases  of  circuni- 
-stantlal  evidence.  The  court  will  recall  the 
language  of  one  of  its  greatest  predecessors, 
-when  he  substantially  says:  'While  the  facts 
and  ctrcumstances  pointing  to  defendant's 
.snilt  are  cogent,  and  render  it  quite  probable 
that  he  participated  in  the  murder,  they 
do  not  impress  us  with  that  force  and  con- 
dnsiveness  which  should  preclude  every  oth- 
-er  hypothesis  except  defendant's  guilt.' " 

That  portion  of  the  paragraph  relating 
-to  the  Inflamed  condition  of  the  public 
mind,  so  vividly  portrayed  In  the  language, 
would  be  of  unusual  strength  and  force  if 
it  had  the  least  foundation  in  the  record  be- 
fore us.  If  such  a  condition  of  affairs  ex- 
isted, it  would  be  a  most  severe  reflection 
on  the  lawyers  who  tried  the  case,  for  no 
application  to  change  the  venue  was  filed. 


But  we  do  not  think  them  entitled,  to  such 
criticism,  for  in  no  line  of  the  record  is 
there  any  suggestion  that  the  jury  who 
tried  appellant  was  not  a  fair  and  impartial 
jury.  There  is  no  suggestion  In  the  record 
that  any  one  of  the  Jury  had  ever  heard  of 
the  case,  much  less  formed  an  opinion,  or 
that  "their  mind  was  In  a  high  state  of  fever- 
ed perturbation."  And  If  there  Was  the 
slightest  ground  for  such  graphic  lahguage, 
we  are  satisfied  the  able  counsel  who  tried 
this  case  would,  at  least,  have  had  the  rec- 
ord now  before  us,  to  some  extent  at  least, 
reflect  such  condition  of  affairs.  Of  course, 
"a  poor,  downtrodden,  helpless  creature"  is 
entitled  to  a  fair  and  impartial  trial  at  the 
hands  of  the  courts  of  this  state,  and  we 
would  be  recreant  to  our  duty,  as  would  the 
trial  court,  if  we  did  not  see  that  he  was 
given  such  a  trial.  As  to  being  "surround- 
ed by  a  state  of  facts,  in  all  human  probabili- 
ties, not  of  his  own  making,"  we  can  hardly 
agree  with  appellant  under  this  record  now 
before  us.  Appellant  is  shown  to  have  been 
the  cook  at  Judge.  A.  B.  Masterson's.  On 
the  afternoon  of  this  tragedy  It  is  shown  that 
Judge  Masterson  and  family  went  to  an  ad- 
joining town  to  witness  a  game  of  baseball, 
leaving  appellant  in  charge  of  the  premises. 
It  is  In  proof,  and  appellant  admits,  that  he 
prepared  the  supper  that  night,  and  cook- 
ed the  breakfast  next  morning — no  one  else 
is  shown  to  have  made  a  fire  In  the  cook- 
stove,  nor  does  the  record  suggest  that  any 
one  else  probably  may  have  done  so.  Mrs.  h. 
B.  Seitz  was  boarding  at  the  home  of  Mrs. 
Turner ;  she  left  Mrs.  Turner's  to  go  to  town, 
which  would  take  her  by  the .  Masterson 
home.  She  was  last  seen  alive  near  the  Mas- 
terson home,  and  when  found  dead  was  near 
the  Masterson  home.  There  is  nothing  to 
suggest  that  she  got  further,  or  to  any  oth- 
er or  different  place.  Appellant  is  shown  to 
have  been  at  the  Masterson  home  alone  about 
the  time  when  Mrs.  Seitz  was  seen  last 
alive  near  this  place.  Mrs.  Seitz  was  wear- 
ing a  pair  of  low-quarter  shoes  she  had  pur- 
chased from  Sells  Bros.;  a  wire  gauze  hat 
owned  by  Mrs.  Seitz  was  missing  from  her 
effects  at  Mrs.  Turner's,  and  the  natural 
deduction  is  that  she  was  wearing  it  that 
evening  on  her  trip  to  town.  In  the  ash  pan 
of  the  stove  where  appellant  did  the  cook- 
ing was  a  bundle  of  wire  of  the  .character 
and  kind  used  to  make  this  character  of  hat; 
In  the  ash  pan  also  were  found  shoe  nails, 
eyelets,  etc.,  of  shoes.  A  pair  of  shoes  of 
exactly  the  same  number  and  kind  worn  by 
Mrs.  Seitz  was  purchased  from  the  firm  from 
whom  Mrs.  Seitz  purchased  her  shoes,  and 
one  of  them  burned.  The  nails,  eyelets,  etc., 
secured  from  the  ashes  where  this  shoe  was 
burned  were  of  the  same  character,  kind, 
and  description  found  in  the  ash  pan  of  the 
stove  where  appellant  is  shown  to  alone  have 
done  the  cooking.  It  is  true  that  appellant 
undertook  to  explain  these  things  by  saying 
that  Mrs.   Masterson  had  thrown  away  a 
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wig,  and  he  burned  It  In  the  stove,  and  that 
he  sometimes  repaired  shoes  for  the  Mas- 
terson  family,  and  those  shoe  nails  may  have 
gotten  in  the  stove  that  way;  yet,  while  be 
called  Judge  Masterson,  Mrs.  M&sterson,  and 
Billy  Masterson  on  other  features  of  the  case, 
he  offered  no  proof  by  either  or  any  of  them 
that  he  had  ever  repaired  a  shoe  for  any 
member  of  the  family,  or  that  Mrs.  Master- 
son  ever  owned  a  wig,  or  had  ever  thrown 
one  away,  and  under  such  circumstances  it  Is 
not  unreasonable  that  the  jury  did  not  be- 
lieve such  explanation.  Human  blood  was 
found  on  the  post  of  one  of  the  gates  of 
Judge  Masterson's  home  next  morning.  This 
was  demonstrated  by  a  chemical  analysis. 
Appellant  undertook  to  explain  this  away  by 
showing  that  a  little  girl  had  cut  her  toot 
while  playing  In  the  yard;  but  the  evidence 
discloses  that  this  little  girl  cut  her  foot  sev- 
eral days  after  Mrs.  Seltz  had  been  killed, 
and  after  the  post  on  which  the  human  blood 
was  found  had  been  removed,  and  this  ex- 
planation did  not  explain  how  the  human 
blood  came  on  the  post  the  morning  Mrs. 
Seitz's  dead  body  was  found.  Mrs.  Seltz's 
body  was  shown  to  have  received  four  stab 
woimds  made  with  a  two-edged  Instrument. 
A  two-edged  knife  was  found  at  appellant's 
home,  made  from  an  old  case  knife,  which 
appellant  admits  he  made.  This  knife  fit 
the  holes  In  the  clothing,  and  the  wounds  in 
the  body,  and,  strange  to  say,  the  wounds 
t>eing  of  varying  depth,  the  knife  of  appel- 
lant, found  at  his  home,  would  not  go  Into 
the  holes  the  full  length  only  where  the 
wound  was  the  deepest  It  is  shown  by  the 
state's  testimony  that  appellant  took  a  bath 
at  his  home  that  night,  and  changed  his  un- 
derclothes. When  the  underclothing  was 
found,  the  undershirt  was  spotted  with  blood. 
Appellant  admits  the  undershirt  found  was 
his  shirt,  and  the  only  explanation  he  gives 
Is  that  in  shaving  he  may  have  cut  himself, 
and  the  blood  dropped  on  the  undershirt 
Blood  was  on  the  shoes  he  was  wearing,  and 
be  undertakes  to  explain  that  this  was  ani- 
mal blood.  There  are  many  other  facts  and 
circumstances  in  evidence;  but  a  recitation 
of  the  above  is  enough  to  show  that  the  jury 
was  authorized  to  find,  and  was  sufficient  to 
produce  in  their  minds,  a  reasonable  and 
moral  certainty  that  the  accused,  and  no 
other  person,  committed  the  offense  alleged. 
Of  course.  In  no  case  depending  on  circum- 
stantial evidence  can  it  be  shown  beyond 
all  peradventure  of  a  doubt  that  any  person 
committed  a  certain  crime;  but  it  can  be 
demonstrated  beyond  a  reatonahle  dovbt  that 
the  person  on  trial  committed  the  crime,  and 
this  is  what  the  law  demands,  and  what 
the  evidence  In  this  case  fully  measures  up 
to.  There  Is  no  evidence  In  this  case  point- 
ing to  any  other  person  as  the  one  who  may 
have  committed  the  crime.  But  all  the  facts 
and  circumstances  point  with  specific  clear- 
ness to  appellant  as  the  person  who  on  this 


case  murdered  Mrs.  Seltz,  and  outraged  her 
person.  Appellant's  able  counsel  admit  "the 
facts  and  circumstances  pointing  to  defend- 
ant's guilt  are  cogent,  and  render  it  quite 
probable  that  he  participated  In  the.  mur- 
der," yet  they  say  they  do  not  Impress  them 
vrltii  that  force  and  conclusiveness  which 
should  preclude  every  other  hyiMthesls  except 
defendant's  guilt  These  cogent  facts  and 
circumstances  did  so  Impress  the  Jury  who 
tried  appellant,  did  so  Impress  the  trial 
Judge ;  and,  viewing  the  case  from  the  record 
before  us  alone,  we  must  confess  that  they 
Impress  us  as  they  did  the  jury  who  tried 
appellant,  and,  had  we  been  a  member  of 
the  jury  that  tried  appellant,  we  could  have 
returned  no  other  verdict  than  to  adjudge 
him  guilty.  ' 

The  other  questions  raised  are  fully  dis- 
cussed In  the  original  opinion,  and  we  do 
not  now  deem  it  necessary  to  do  so  again. 

The  motion  for  rehearing  is  overruled. 


HIGHTOWER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  7» 

1914.     On  Motion  for  Rehearing, 

March  18,  1914.) 

1.  IirniCTVEITT   AND    INFOBMATION    (I   159*)  — 

Ahenduent  OF  Indictment  —  Matteb  or 

FOBU. 

An  indictment  for  pursuing  the  business  of 
selling  intoxicants  in  prohibition  territory  which 
alleged    that   the   grand   jurors   in   N.  -county 

"duly  organized  as  such  at  the term,  A. 

D.  191—7'  was  properly  amended  by  adding  the- 
name  of  the  month  and  year;  such  an  amend- 
ment being  a  matter  of  form  which  was  author- 
ized under  the  direct  provision  of  Code  Cr.  Pro& 
1911,  arts.  598,  599. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  505-614;  Dec. 
Dig.  I  159.*] 

2.  Cbiminal  Law  (g  200*)— Fobmek  Jbopabdt. 

A  former  trial  for  making  particular  sales- 
of  intoxicants  in  prohibition  territory  was  not 
former  jeopardy,  so  as  to  bar  a  subsequent 
prosecution  for  pursuing  the  business  or  occupa- 
tion of  selling  intoxicants. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |i  347.  386-409;  Dec.  Dig.  |^ 
200.*] 

3.  INTOXICATINO  LIQ0OBS  (|  232*)— PBOSEC0- 

TioN— Admission  of  Evidbncb. 

In  a  prosecution  for  pursuing  the  business 
of  selling  intoxicants  in  prohibition  territory, 
evidence  was  admissible  that  accused  was  the- 
person  from  whom  a  witness  bought  whisky. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  292 ;    Dec.  Dig.  (  232.*] 

4.  Witnesses   (|  345*)— Impeachment— Con- 
viction FOB  Cbime. 

A  misdemeanor  conviction  for  selling  intox- 
icants in  prohibition  territory  does  not  involv«- 
moral  turpitude,  so  that  it  cannot  be  shown, 
for  impeachment  punrases,  that  a  witness  was- 
convicted  of  such  offense. 

{Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1126-1128;    Dec.  Dig.  |  345.*] 

5.  Witnesses  (|  268*)— Ceoss-Examination. 

In  a  prosecution  for  pursuing  the  occupsr 
tion  of  selling  intoxicants  in  prohibition  terri- 
tory, accused  could  be  asked,  on  cross-examina- 


*For  otber  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  A  Rep'r  Indezaa 
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tion,  Ito#  ihe  accounted  tor  ao  man?  people  com- 
tns  to  her  to  buy  whisky. 

[Ed.  Mote.— For  other  casM,  see  Witnessee, 
Cent  Dig.  {§  931-948,  959 ;   Dec.  Dig.  {  268.*] 

6.  Ckimiwal  Law  (f  822*)— Instbuctionb  — 

COHSTBUINQ  A8   WHOLE. 

A  charge  in  a  criminal  case  mast  be  con- 
strned  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Djg.  {(  1990,  1991,  1994.  1995, 
§158;    Dec  Dig.  {  822.»] 

7.  IRTOXICATINO    LiqUOBS  ({  239*)— IRSTBUO- 
TION. 

In  a  prosecution  foi-  pursuing  the  business 
or  occupation  of  selling  intoxicants  in  prohibi- 
tion territoijr.  the  court  charged  the  statute  that 
any  person  who  pursues  the  occuijation  of  sell- 
ing intoxicants  in  prohibition  territory  shall  be 
punished,  and  that  to  constitute  the  pursuing 
of  the  bnsiness  of  selling  intoxicants,  the  state 
must  prove  that  accused  made  at  least  two 
sales,  and  further  instructed  that  the  jury  could 
not  con-vict  because  accused  permitted  certain 
persons  to  leave  intoxicants  upon  her  premises, 
bat  must  believe,  beyond  a  reasonable  doubt 
that  she  actually  made  sales  of  intoxicants  in 
pursuit  of  the  business  of  selling  intoxicants. 
and  that  she  was  engaged  in  the  business  of 
sellinf  intoxicants,  and,  If  tlie  jury  did  not  find 
both  facts  established  beyond  a  reasonable  doubt, 
they  should  acquit,  thouRh  they  believed  that 
one  of  the  elements  was  proven.  Held,  that  the 
instruction  was  not  objectionable  upon  the 
ground  that  it  permitted  a  conviction  on  proof 
of  two  separate  and  distinct  sales. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  »  331-34T;    Dec.  Dig.  i 

S.   INTOHCATINO  LiQTTOBS   (|  289*)— iHSTBtTO- 
TlOire— PUBSOIHO   OOOUPATIOH. 

The  instruction  was  not  objectionable  on 
the  ground  that  it  did  not  sufficiently  deiiue  the 
offense  charged. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  331-S47;  Dec.  Dig.  S 
239.*] 

O.  INTOXICATIHQ  LIQTIOB8  (I  286*)— PBoeEotT- 
TICK— SXJFFICIKMCT  OF  EviDKNCB— SaUE. 

In  a  prosecution  for  pursuing  the  business 
of  selling  intoxicants  in  prohibition  territory, 
evidence  held  to  show  a  sale  of  whisky  to  J., 
and  not  to  show  that  accused  was  merely  acting 
as  J.'s  agent  in  ordering  the  whisky  for  him. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liiquors,  Cent  Dig.   Sf  300-322;    Dec.   Dig.  { 

10.  iNTOXICATinO  LiQtrOKS  d  280*)— Appkal 
— Habicless  Ebbob— iNSiEucAoNa. 

In  a  prosecution  for  pursuing  the  business 
of  selling  intoxicants  in  prohibition  territory, 
the  court  refused  a  requested  charge  not  to  con- 
uder  as  a  sale  a  transaction  between  accused 
and  J.,  if  he  requested  accused  to  order  whisky 
for  him,  and  paid  her.  for  it  from  money  due 
him,  and  accused  ordered  the  whisky  for  him 
acting  as  his  agent,  but  instructed,  instead,  that, 
if  J.  requested  accused  to  order  whisky  for  him, 
and  she  did  so  and  acted  as  his  agent  in  doing 
so,  such  transaction  would  not  be  a  sale,  unless 
J.  paid  accused  for  the  whisky  after  it  arrived 
or  at  delivery.  Held,  that  the  refusal  of  the  re- 
quested charge  and  the  giving  of  the  charge  was 
not  reversible  error ;  the  evidence,  in  fact  show- 
ing a  sale  by  accused  to  J. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  331-347;  Dec.  Dig.  i 
238.*] 

11.  INTOXICATINO  Liqt;OBB    (I  236*)— OlTEKS- 

«8— PuBSDiWG  Occupation. 

In  order  to  convict  of  pursuing  the  business 
or  occupation  of  selling  intoxicants  in  prohibi- 


tion territory,  the  state  need  not  prove  each 
spectGc  sate  alleged,  but  need  only  prove  that 
accused  followed  the  business  or  occupation,  and 
made  at  least  two  sales. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |i  300-322;  Dec.  Dig.  | 
236.*] 

12.  Intoxicating  Liquobs  (|  239*) — Offens- 
18— "pubstjing  the  occupation." 

The  requested  charge  that  by  the  term 
"pursuing  the  occupation  of  selling  intoxicants 
in  prohibition  territory  was  meant  that  accused 
was  engaged  in  selling  intoxicants  as  her  chief 
business  and  occupation,  and  was  engaged  there- 
in for  the  purpose  of  making  a  living  or  obtain- 
ing wealth,  was  properly  refused  as  inaccurate. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  331-847;  Dec.  Dig.  | 
239.*] 

On  Motion  for  Rehearing. 

13.  Intoxicating  Liquobs  ({  238*)— Aocok- 
PLicES— JuBT  Question. 

In  a  prosecution  for  pursuing  the  business 
of  selling  intoxicants  in  prohibition  territory, 
evidence  held  to  make  it  a  jury  question  wheth- 
er a  certain  person  was  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  324-330;  Dec  Dlgri 
238.*] 

14.  Intoxicating  Liquobs  (|  167*)— Accom- 
plices. 

That  W.  purchased  whiskv  from  accused 
would  not  make  him  an  accomplice,  under  the 
statute,  to  the  offense  of  pursuing  the  business 
of  selling  intoxicants  in  prohibition  territory. 

[EA.  Note.— For  other,  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  1^  183;  Dec  DigTi 
167.*] 

15.  Intoxicating  Liquobs  (g  239*)— Offens- 
es—PABTiEa— Accomplices. 

The  court  refused  a  requested  charge,  in  a 
prosecution  for  pursuing  the  occupation  of  sell- 
ing intoxicants  m  prohibition  territory,  that,  if 
W.  procured  whisky  to  be  ordered  for  the  pur- 
pose of  sale  by  accused,  and  assisted  in  the 
sale  and  participated  in  its  proceeds  either  by 
receiving  whisky  or  money,  he  would  be  an  ac- 
complice, and  accused  could  not  be  convicted 
upon  his  testimony,  unless  there  was  other  cor- 
roborative testimony  tending  to  connect  accused 
with  the  transaction  alleged  to  have  been  had 
with  W.,  and  the  corroboration  was  not  suffi- 
cient if  it  merely  showed  the  commission  of  the 
offense.  Held,  that  the  charge  was  properly 
refused,  for  not  stating  that  the  corroboration 
might  lie  as  to  one  of  the  two  or  more  sales  re- 
quired to  be  proved,  if  a  second  sale  was  shown 
by  other  evidence,  or  that  a  corroboration  as 
to  two  or  more  sales  would  authorize  a  convic- 
tion on  the  accomplice's  testimony  alone. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  U  331-347;    Dec  DigTl 

la  Intoxicating  Liquobs  (|  236*)— Accom- 
plices. 

If  an  accomplice,  who  testified  as  to  sales 
is  a  prosecntion  for  pursuin^r  the  business  of 
selling  intoxicants  In  prohibition  territory,  was 
corroborated  as  to  more  than  one  sale,  the  jury 
could  convict  on  his  evidence,  irrespective  of  a 
sale  to  any  one  else,  and,  if  liis  testimony  was 
corroborated  as  to  onl^  one  sale,  the  state  could 
convict,  by  showing,  in  addition  to  that  sale, 
a  sale  to  others  proven  by  other  evidence. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  .%0-^22;  Dec.  Dig.  | 
236.*] 

17.  Criminal  Law  (§  1172*)- AppbaIt-Habm- 
less  Ebbob — Instructions. 

In  a  prosecution  for  pursuing  the  occupa- 
'  tion  of  selling  intoxicants  in  a  prohibition  terri- 
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tory  ooDtiary  to  Pen.  Code  1911,  art.  689,  fail- 
ure to  define  the  meaning  of  "engaging  in  or 
pursuing  ttie  occupation  or  basiness"  of  selling 
intoxicants  would  be  favorable  to  accused.^  so 
that  he  could  not  complain  thereof;  since,  with- 
out definition,  the  jury  would  naturally  under- 
stand that  the  term  meant  the  pursuit  of  the 
business  as  a  vocation  to  procure  a  living  or 
obtain  wealth. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  !|  3128.  3154-3167,  3159-3163, 
3169;   Dec.  Dig.  I  1172.»] 
18.  CwMiNAL  Law    (g   800*)— PBOSBCtrrioK— 

INSTBUOTIONS — DEFINING  OFFENSE. 

•  In  a  prosecution  for  "engaging  in  or  pur- 
suing the  occupation  or  business  of  selling  in- 
toxicating liquors"  in  prohibition  territory  con- 
trary to  Pen.  Code  1911,  art  589,  the  court 
should  properly  define  the  quoted  phrase. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1808-1810,  1812;  Dec.  Dig. 
i  800.*] 

Appeal  from  District  Court,  Nacogdoches 
County;   L.  D.  Gulnn,  Jadge. 

Emma  Hlghtower  was  convicted  of  pursu- 
ing the  occupation  of  seUlDg  intoxicants  in 
proliibltion  territory,  and  appeals.  Reversed 
and    remanded. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  From  a  conviction 
for  pursuing  the  business  or  occupation  of 
selling  intoxicating  liquors  in  prohibition 
territory,  appellant  prosecutes  tills  appeaL 

At  an  election  held  in  1906,  the  law  prohib- 
iting the  sale  of  intoxicating  liquors  in  Na- 
cogdoches county  was  carried  and  then  duly 
put  in  force.  The  indictment  was  returned 
and  filed  February  16,  1912,  alleging  that  the 
ofTense  was  committed  on  or  about  January 
14,  1911.  It  charged  the  ofFense  In  compli- 
ance with  the  statute,  and  alleged  eight 
specific  sales  to  persons  named.  The  state's 
evidence  was  sufficient  to  show  that  at  least 
five  of  these  specific  sales  were  made,  and, 
in  addition,  at  least  one  other  which  was  not 
specifically  alleged.  Appellant  testified, 
denying  each  of  these  sales,  and  said  she 
had  made  no  sale  to  any  person.  The  evi- 
dence showed  that  she  had  many  times  been 
prosecuted  for  making  individual  sales  in 
violation  of  the  prohibition  law.  Among 
other  things,  she  testified  that  all  classes 
of  people,  during  the  night  and  all  night 
long,  came  to  her  house,,  asked  for  whisky, 
and  It  seems  that  this  had  been  kept  up  for 
some  time. 

[1]  The  indictment,  in  the  first  part,  al- 
leged: "In  the  name  and  by  the  authority  of 
the  state  of  Texas,  the  grand  Jurors  for  the 
county  of  Nacogdoches,  and  state  of  Texas, 

duly  organized  as  such  [at  the term, 

A.  D.  191 — ]  of  the  district  court  of  said 
county  upon  their  oaths  In  said  court  pre- 
sent, etc."  Before  the  trial  began,  upon  the 
motion  of  the  county  attorney,  the  court  per- 
mitted the  Indictment  to  be  amended  by  in- 
serting "February"  and  "2,"  making  It  read, 
where  Inclosed  In  the  brackets,   as  above. 


"February  term,  A.  D.  1912."  The  court  com- 
mitted no  error  in  permitting  this  amend- 
ment The  allegation  was  surplusage  and  a 
mere  matter  of  form.  C.  C.  P.  arts.  598,  599; 
Grayson  v.  State,  35  Tex.  Cr.  R.  629,  34  8. 
W.  961;  Murphy  v;  State,  38  Tex.  Cr.  R.  24, 
35  S.  W.  174;  Osborne  v.  State,  24  Tex.  App. 
398,  6  S.  W.  536. 

[2]  Pursuing  the  business  or  occupation  of 
selling  intoxicating  liquors  in  prohibition  ter- 
ritory is  an  entirely  separate  and  distinct 
offense  from  making  individual  sales.  Under 
an  Indictment  and  trial  for  the  offense  of 
pursuing  the  business  and  occupation,  it  la 
necessary  to  allege,  as  the  statute  requires, 
at  least  two  specific  sales  to, persons  named. 
That  an  accused  has  been  tried  and  either 
acquitted  or  convicted  of  said  individual 
sales  would  present  no  question  of  former 
Jeopardy  when  such  specific  sales  are  alleged 
in  this  offense.  The  court  did  not,  therefore, 
err  in  holding  that  the  former  trial  for  these 
specific  individual  sales  was  not  former 
Jeopardy,  and  excluding  evidence  of  an  ac- 
quittal or  conviction  either  on  the  same 
grounds.  Robinson  v.  Sta:te,  147  S.  W.  245; 
Wilson  V.  State,  154  S.  W.  674;  and  other 
cases   unnecessary  to  cite. 

[3]  As  qualified  by  the  court,  no  error  Is 
shown  in  refusing  to  permit  appellant  to  ask 
Jude  McKnlght  whether  he  was  swearing  the 
truth  in  giving  his  testimony  in  the  county 
court  trial,  nor  in  admitting  the  testimony  of 
JefF  Mora  as  to  the  identity  of  appellant  as 
the  person  from  whom  he  bought  whisky. 

[4]  Nor  did  the  court  err  in  refusing  to 
permit  appellant  to  prove  that  the  state's 
witness  Wallace  Jones  had  been  convicted 
for  selling  Intoxicating  liquor;  such  con- 
viction hot  having  been  a  felony,  and,  as  has 
been  many  times  held  by  this  court,  a  misde- 
meanor conviction  for  selling  Intoxicating 
liquor  in  prohibition  territory  la  not  an  of- 
fense involving  moral  turpitude.  Branch's 
Crlm.  Law,  {  868,  p.  651. 

[I]  Nor  does  appellant's  bill,  as  qualified 
by  the  Judge,  that  asking  appellant  on  cross- 
examination  by  the  state,  and  requiring  her 
to  answer  how  she  accounted  for  so  many 
I>eople  coming  to  her  to  buy  whisky  show  any 
error.    This  was  proper  cross-examination. 

There  are  some  complaints  by  appellant  of 
separate  and  distinct  paragraphs  of  the 
court's  charge;  also  of  the  refusal  of  the 
court  to  give  certain  special  charges  request- 
ed by  her.    None  of  these  present  any  error. 

[6]  The  charge  of  the  court  must  be  con- 
sidered as  a  whole,  when  some  paragraph  or 
portion  thereof  only  is  criticized. 

[7, 1]  The  criticism  of  different  paragraphs 
of  the  court's  charge,  in  effect,  is  that  there- 
by the  court,  permitted  her  conviction,  if  the 
Jury  believed  the  state  had  shown  as  many 
as  two  separate  and  distinct  sales,  and  that 
the  court's  charge  does  not  define  the  offense. 
The  charge  of  the  court,  taken  as  a  whole. 


*Far  other  csm*  sea  suns  topic  and  sscUon  NUMBBa  in  Dae.  Dls.  ft  Am.  Die-  Key-Mo.  BariM  A  Rap'r  Indazas 


Digitized  by 


Google 


T«z.) 


BIOHTOWSK  y.  STATB 


;187 


is  not  -subject  to-  any  of  these  objectioiis. 
The  cbarge  gives  the  substance  in  full  of  the 
statute  In  substantially,  if  not  literally,  the 
language  thereof  to  the  effect  that,  if  any 
person  shall  engage  in  or  pursue  the  occupa- 
tion or  business  of  selling  intoxicating  liq- 
uors in  prohibition  territory,  he  shall  be  pun- 
ished, etc^  "and  the  law  further  provides 
that  in  order  to  constitute  the  engaging  in  or 
pursuing  the  occupation  or  business  of  sell- 
ing intoxicating  liquors  within  the  meaning 
of  the  law,  it  shall  be  necessary  for  the  state 
to  prove  that  the  defendant  made  at  least 
as  many  as  two  sales,"  etc.  Then,  in  sub- 
mitting the  case  to  the  jury  for  a  finding, 
required  that  they  shall  believe  beyond  a 
reasonable  doubt,  not  only  that  appellant  en- 
gaged in  and  pursued  the  said  occupation 
and  business,  etc.,  but  did  make  two.  or  more 
sales  of  such  Uqnor  before  they  could  find 
ber  guilty.  Both  requisites  of  the  statute 
are  plainly  charged  and  both  are  required  to 
be  found  before  a  conviction  can  be  had. 
This  is  fully  in  accord  with  the  many  deci- 
sions of  this  court.  It  Is  unnecessary  to  dte 
them  aU.  See  Clark  v.  State,  61  Tex.  Cr.  R. 
600,  136  S.  W.  260;  Dickson  v.  State,  146  S. 
W.  »18;  Wilson  v.  State,  154  S.  W.  576. 

In  addition  to  the  court's  charge,  this  spe- 
cial charge  of  appellant  was  also  given: 
"You  are  instructed  that  you  cannot  convict 
the  defendant  in  this  case  for  pursuing  the 
business  and  occupation  of  selling  intoxicat- 
ing liquors,  as  charged  in  the  Indictment,  be- 
cause she  permitted  certain  parties  to  leave 
intoxicating  liquors  upon  her  premises.  Be- 
fore you  can  find  her  guilty  under  this  in- 
dictment, you  mnst  find  from  the  evidence, 
beyond  a  reasonable  doubt,  the  following  two 
propositions:  First,  that  she  actually  made 
sales  of  intoxicating  liquors  in  pursuit  of  the 
business  and  occupation  of  selling  Intoxicat- 
ing liquors;  -second,  and  that  she  was  en- 
gaged In  the  business  and  occupation  of  sell- 
ing intoxicating  liquors.  And,  if  you  fall  to 
so  find  the  facts  to  be,  or.  if  you  fall  to  find 
that  both  facts  have  been  established  beyond 
a  reasonable  doubt,  you  will  return  a  verdict 
of  not  guilty,  and  this  notwithstanding  you 
believe  beyond  a  reasonable  doubt  that  one 
of  said  essential  elements  has  been  proven." 

One  of  the  spedflc  sales  charged  in  the 
indictment  was  to  Wallace  Jones.  In  effect, 
be  testified  that,  prior  to  December  17,  1911, 
he  had  done  some  work  for  appellant  for 
which  she  owed  him  00  cents;  that  on  Mon- 
day about  that  date  he  saw  appellant  at  her 
liouse  and  told  her  he  would  be  back  there 
the  following  Saturday,  and  that,  If  she  could 
get  anything,  or  was  making  up  any  orders 
for  whisky,  to  put  him  in  for  a  half  gallon 
and  he  would  pay  her  on  Saturday;  that  he 
went  to  her  on  Saturday  and  asked  her  If 
she  had  gotten  the  whisky  or  had  it;  that 
she  said,  "Yes";  at  the  time  she  was  in  one 
room  of  her  bouse  taking  a  bath,  and  he  did 
not  Bee  ber;  that  she  told  blm  where  to  find 


the  whisky,  two  quarts,  under  the  table;  that 
he  found  it  where  she  told  him,  and  he  told 
ber  that  he  would  pay  her  as  promised — that 
is,  $3 — ^by  paying  her  the  difference  between 
what  she  owed  him,  90  cents,  which  was 
$2.10;  that  he  then  left,  as  he  told  her,  the 
$2.10  on  the  table,  took  the  two  quarts  of 
whisky  and  left,  thus  paying  her  $2.10  cash, 
and  the  00  cents  which  she  owed  him  for 
work,  for  the  two  quarts  of  whisky.  He 
didn't  know  whether  she  had  ordered  the 
whisky  for  him  or  not  In  effect,  she  testi- 
fied substantially  the  same  as  appellant,  ex- 
cept that  she  never  ordered  this  whisky  for 
him,  but  that  she  herself  got  Tom  Edmon- 
son to  order  It,  and  at  the  same  time  to  order 
for  her  some  whisky;  that  Edmonson  did 
order  the  whisky  for  her  and  Jones  and 
brought  a  gallon  to  her  house  before  Jones 
returned  that  Saturday;  that  when  she  had 
Edmonson  to  order  a  gallon  of  whisky  she 
gave  him  $3  for. that  purpose^  She  said  at 
the  time  Jones,  on  Saturday,  came  and  got 
the  two  quarts  of  whisky  she  was  in  the 
room  taking  a  bath,  and  did  not  see  him,  but 
told  him  where  to  find  and  get  the  two 
quarts  of  whisky,  and  that  he  told  her  at 
the  time  that  he  would  leave  the  $2.10  cash 
on  the  table,  and  that,  with  the  90  cents  she 
owed  him  for  said  work,  would  pay  her 
for  the  two  quarts  of  whisky.  According  to 
her  testimony,  she  gave  Edmonson  $3  to  buy 
a  gallon  of  whisky,  which  he  did;  that,  when 
Edmonson  brought  It  to  her,  she  took  her 
two  quarts,  half  of  it,  and  that  Jones,  when 
he  got  the  other  two  quarts,  paid  for  it,  as 
stated  above,  but  she  claims  that,  while  she 
supposes  Jones  left  the  $2.10  on  the  table 
for  her,  as  a  matter  of  fact,  she  did  not  get 
the  $2.10. 

[I]  Taking  the  testimony  as  a  whole,  this 
would  clearly  show  a  sale  by  appellant  to 
Jones  of  two  quarts  of  this  whisky,  and  it 
would  not  show  that  she  was  acting  merely 
as  the  agent  of  Jones  in  ordering  this  whis- 
ky for  him,  and  that  it  was  his  whisky  and 
not  hers,  under  the  decisions. 

[1 0]  However,  appellant  requested,  and  the 
court  refused,  a  special  charge  not  to  con- 
sider as  a  sale  said  transaction  with  Jones 
If  he  requested  her  to  order,  or  have  some 
one  order  for  him  some  whisky,  and  to  pay 
her  therefor  out  of  money  then  due  him,  and, 
In  pursuance  of  said  instructions,  she  ordered 
or  had  said  liquor  ordered  for  Jones,  and. 
In  so  doing,  acted  as  his  agent  Instead  the 
court  charged  them,  doubtless  because  of 
this  special  requested  charge,  and  invited 
thereby,  that  if  said  Jones  requested  her  to 
order  whisky  for  him,  and  if  she  did  so,  or 
had  some  one  else  to  do  so  for  her,  and  that 
she  acted  as  his  agent  in  ordering  such  whis- 
ky, or  if  they  had  a  reasonable  doubt  there- 
of, such  transaction  would  not  be  a  sale  to 
said  Jones,  and  not  to  consider  such  trans- 
action, unless  said  Jones  paid  her  for  said 
whisky  after  It  arrived,  or  at  the  time  of  the 
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d^very.  Sncb  charge  and  the  lef nsal  of  her 
special  charge  present  no  reversible  error. 

[11]  The  state  did  not  have  to  prove  each 
and  every  one  of  the  specific  sales  alleged 
before  appellant  could  be  convicted.  It  was 
under  the  necessity  of  proving  that  she  fol- 
lowed the  business  or  occupation,  and  made 
at  least  two  of  said  alleged  sales.  The  court 
did  not  err  in  refusing  appellant's  special 
charge  that  the  state  had  to  prove  every  one 
of  s&ld  sales. 

[1 2]  Neither  did  the  court  err  In  refusing 
appellant's  special. charges  to  the  effect  that. 
If  she  made  only  an  occasional  sale,  even  on 
two  or  three  occasions,  she  could  not  be  con- 
victed of  pursuing  the  business  or  occupation, 
and  that  by  the  term  "pursuing  the  occupa- 
tion" Is  meant  that  she  was  engaged  In  sell- 
ing Intoxicating  liquors  as  her  chief  busi- 
ness and  occniMtlon,  nor  that  such  term 
means  a  business  In  which  one  engages  for 
the  purpose  of  making  a  Uvlng  or  obtaining 
'wealth.  The  evidence  did  not  call  for  a 
charge  on  an  occasional  sale,  and  appellant's 
definition  of  what  is  meant  by  pursuing  the 
business  or  occupation  of  selling  intoxicating 
liquors  in  prohibition  territory  has  aU  the 
time  been  held  improper  under  the  statute  by 
the  decisions  of  this  court.  As  stated  above, 
the  court's  charge  and  that  given  at  appel- 
lant's Instance  required  the  Jury  to  believe 
beyond  a  reasonable  doubt  that  appellant 
pursued  the  business  or  occupation  of  selling 
intoxicating  liquors  and,  in  addition,  made 
more  than  two  sales  before  they  could  con- 
vict. Taken  as  a  whole,  and  especially  in 
connection  with  appellant's  said  special 
charge  given,  the  charge  correctly  and  sub- 
stantially submitted  every  question  proper 
and  necessary  to  be  found  before  a  con- 
viction could  be  had. 

The  evidence  did  not  call  for  a  submission 
to  the  jury  of  whether  or  not  Whltton  was 
an  accomplice,  and  the  court  did  not  err  In 
refusing  appellant's  special  charge  on  that 
subject. 

There  being  no  reversible  error,  the  Judg- 
ment is  affirmed. 

On  Motion  for  Rehearing. 

There  are  but  two  questions  raised  by 
the  motion  for  rehearing  which  are  necessa- 
ry to  discuss: 

1.  The  first  la  the  court's  refusal  to  sub- 
mit to  the  jury  whether  the  witness  Whlt- 
ton was  an  accomplice.  Appellant  raised 
and  saved  this  point  by  requesting  a  charge 
on  the  subject,  and  by  taking  a  bill  of  excep- 
tions to  the  refusal  of  the  court  to  give  such 
charge,  and  then  In  the  motion  for  new 
trial. 

[IS]  Upon  a  thorough  review  of  the  evi- 
dence, we  have  reached  the  conclusion  that 
It  does  raise  the  question  of  whether  or  not 
Whltton  was  an  accomplice,  and  that  we 
were  in  error  in  holding  it  did  not  In  the 
original  opinion,  and  we  now  hold  the  court 
should  have  submitted  that  question  to  the 


Jury.  The  effect  of  his  testimony  tends  to 
show  that  he  knew  appellant  kept,  or  got, 
whisky  for  sale,  and  his  testimony  tends  to 
show  that  she  made  sales  thereof,  and  was 
engaged  in  that  business.  In  the  indictment 
he  is  alleged  to  be  one  of  the  persons  who 
made  two  separate  and  distinct  purchases  of 
Intoxicating  liquors  from  her  while  she  was 
so  engaged  in  said  business.  He  testified 
he  bought  whisky  from  her  three  or  four 
times. 

[14]  The  mere  ttxt  that  he  jrarchased 
whisky  from  her  would  not  make  him  an 
accomplice  under  the  statute  and  dedsfons  of 
this  court  (Creedi  v.  State,  158  S.  W.  282, 
288,  and  cases  there  dted) ;  but  bis  testimo- 
ny went  further  to  the  effect  that  he  joined 
her  in  an  order  for  whisky  In  his  own  name 
and  received  and  receipted  therefor,  and  de- 
livered it,  or  had  It  delivered  to  her;  also 
that  she  ordered  other  whisky  in  his  name 
without  hla  knowledge^  but  that,  when  It 
reached  Nacogdoches,  being  in  his  name,  the 
carrier  refused  to  deliver  It  to  any  one  ex- 
cept to  him,  and  thereupon  he  at  last,  at 
hers  and  the  instance  of  others  for  her,  re- 
ceipted for  and  received  said  liquor,  and 
turned  it  over  to  her'  or  had  It  turned  over 
to  her.  It  appears  that  this  is  some  of  the 
liquor,  or  at  least  was  received  about  the 
time  that  others  testify  they  bought  whisky 
from  her.  These  acts  on  his  part  woold  tend 
to  show  that  he  was  an  accomplice. 

[1 1]  The  first  paragraph  of  appellant's  spe- 
cial refused  charge  on  this  Issue  Is:  "Tou 
are'  Instructed,  as  a  part  of  the  law  In  this 
case  with  reference  to  the  alleged  sale  to 
the  state  witness  I.  A.  Whltton,  that,  if 
said  Whltton  ordered  or  procured  whisky  to 
be  ordered  by  or  for  the  defendant  for  the 
purpose  and  assisted  in  the  sale,  if  any  were 
made  to  him  or  to  other  persons,  and  par- 
ticipated in  the  proceeds  of  said  sale,  either 
by  receiving  whisky  or  money,  then  he  would 
be  an  accomplice,  and  you  will  not  convict 
the  defendant  upon  said  testimony  unless 
you  further  believe  that  there  is  other  tes- 
timony in  the  case  corroborative  of  said 
Whltton's  testimony  tending  to  connect  the 
defendant  with  the  transaction  alleged  to 
have  been  had  with  Whltton,  and  the  corrob- 
oration is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  charged." 
This  paragraph  suggests,  at  least,  that  a  cor- 
rect applicable  statement  of  the  law  be 
given.  In  further  applying  the  law  to  the 
facts,  the  latter  paragraph  of  appellant's 
said  charge,  as  It  is  shown  In  this  record, 
should  not  be  given. 

[16]  Instead,  an  appropriate  application 
to  the  facts  should  be  made  as  the  Jury 
might  find  he  was  corroborated  as  to  one 
and  not  more  than  one  sale  to  him.  If  to 
more  than  one,  then,  without  reference  to  an 
alleged  sale  to  any  other  person  on  this  fea- 
ture of  the  law,  they  could  convict  If  to 
one  only,  then  they  could,  with  that  one 
and  one  or  more  other  alleged  sales  to  oth- 
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era.  If  proven  fls  to  this  feature  of  the  law, 
coovlct.  If  neither  sale  to  him  was  corrobo- 
rated, then  they  could  convict  as  to  this  fea- 
ture If  the  state  showed  two  alleged  sales 
to  others,  without  reference  to  either  of  the 
alleged  sales  to  Whitton.  We  merely  call 
attention  to  these  matters  so  that  lu  another 
trial  the  learned  trial  judge  can  charge  to 
cover  these  various  features. 

[17]  2.  When  the  court  does  not  define 
what  Is  meant  by  "engage  in  or  pursue  the 
occupation  or  business  of  selling  intoxicat- 
ing liquors"  as  used  in  article  580,  P.  C, 
substantially  as  was.  done  by  the  charges  In 
Dickson  V.  State,  146  S.  W.  918,  or  Creech 
▼.  State,  158  S.  W.  282,  and  many  other 
cases  decided  by  this  court,  and  as  discussed 
and  Illustrated  in  Fitch  v.  State,  68  Tex. 
Cr.  H.  367,  127  S.  W.  1040,  but  merely  charg- 
es in  the  language  of  the  statute,  or  substan- 
tially so  on  this  feature,  such  charge  would 
be  against  the  state  and  in  favor  of  the  ac- 
cused (Clarlc  V.  State,  61  Tex.  Cr.  K.  601, 
and  604,  136  S.  W.  260);  for.  If  not  defined 
as  in  the  Dickson  and  Creech  Cases,  supra, 
then  the  Jury  would  understand  to  "engage 
In  or  pursue  the  oocupatlon  or  business," 
etc.,  meant  "calling,  trade,  vocation,  or  busi- 
ness which  one  principally  engages  In  to 
procure  a  living,  or  obtain  wealth."  Article 
10,  P.  0. ;  Standford  v.  State,  16  Tex.  App. 
S31;  Love  v.  State,  31  Tex.  Cr.  R.  469,  20 
S.  W.  978. 

[II]  So  that  in  all  cases  tried  under  said 
article  589,  as  this  case  was,  the  lower  courts 
should  charge  defining  said  terms  of  the 
statute  in  favor  of  the  state  substantially 
as  said  charges  in  the  Dickson  and  Creech 
Cases,  or  as  discussed  and  Illustrated  in  the 
Fitch  Case,  supra;  but,  if  they  do  not  so 
charge  in  favor  of  the  state,  the  accused 
has  no  ground  to  complain.  Christian  v. 
State,  161  S.  W.  101. 

For  the  error  of  the  lower  court  In  not 
submitting  the  question  of  whether  or  not 
■Whitton  was  an  accomplice  and  requiring  his 
corroboration,  the  judgment  heretofore  af- 
firming this  case  is  set  aside,  the  rehearing 
granted,  and  the  cause  is  now  reversed  and 
remanded. 


ANDRUS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

25,  1914.) 

1.  Homicide  (J   800*)— iNsraucnoNs— Skut- 
Deverse. 

Where,  in  a  homicide  case,  accused's  evi- 
dence showed  that,  when  he  spoke  to  decedent, 
the  latter  moved  forward  and  threw  his  band 
in  bis  pocket  where  accused  thought  he  saw  the 
oatlines  of  a  piatol  when  accused  shot,  through 
a  fear  that  be  was  about  to  be  attacked,  but  it 
appeared  that  decedent  did  not  draw  or  dis- 
play a  pistol,  an  instruction  that,  if  at  the  time 
of  the  killing  decedent  had  made  or  was  making 
an  attack  on  accused  which,  from  its  manner 
and  character,  caused  accused  to  have  a  reason- 
able expectation  or  fear  of  death  or  serious 
t>odiIy  injury,  and  ttiat,  acting  under  such  rea- 


sonable fear  he  killed  decedent,  the  Jury  should 
acquit,  was  erroneous  as  being  hypothecated  on 
an  actual  danger  of  attack,  when  the  evidence 
only  raised  the  question  of  apparent  danger. 

[Ed.  Note.— B\)r  other  cases,  see  Homicide, 
Cent  Dig.  §S  614,  (5l6-«20,  622-630;  Dec. 
Dig.  I  300.*] 

2.  HOjaclDE  (S  116*)— SBLF-DErKNSE— Appab- 
XNT  Danoeb. 

The  issue  of  self-defense  upon  the  theory 
of  apparent  danger  may  be  raised  by  the  acts  of 
deceased,  coupled  with  tiis  words  or  by  his  acts 
without  words. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  158-163 ;   Dec.  Dig.  {  116.*] 

3.  Homicide     ({     300*)  —  iNSTBUcrnofrs  — 
Tbsbats. 

Wiiere  tlie  evidence  in  a  homicide  case 
showed  that  threats  by  decedent  toward  ac- 
cused were  communicated  to  accused,  he  was 
entitled  to  a  charge  on  threats  from  bis  view- 
point, whether  they  were  actually  made  or  not. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fS  614,  616-620,  622-630;  Dec.  Dig. 
S  300.*] 

4.  Homicide    (S  .  116*)  —  Self- Defense  — 
Thbeats. 

If  accused  bad  l>een  informed  of  threats 
toward  him  by  decedent,  and  the  latter  at  the 
time  of  the  killing  did  anj  act  or  said  anything 
coupled  with  his  acts  which  made  it  reasonably 
appear  to  accused  that  decedent  intended  to 
execute  the  threats,  accused  conld  sboot,  and, 
in  determining  the  question,  the  jury  should 
consider  the  circumstances  from  accused's  view- 
point 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i§  158-163;   Dec.  Dig.  S  116.*] 

5.  Cbivinai.   Law    (H  763,   764*)— iNSTBtrc- 
TioNS— Weight  of  jBvidbnce. 

An  instruction  tliat  the  means  by  which  a 
homicide  is  committed  should  be  considered  in 
determining  accused's  intent  and,  if  the  instru- 
ment be  one  not  likely  to  produce  death,  it  is 
not  presumed  that  death  was  designed,  unless 
such  intention  appears  from  the  manner  of  its 
use,  was  on  the  weight  of  the  evidence  when 
considered  with  reference  to  accused,  where  he 
shot  decedent  with  a  pistol,  and  the  evidence 
raised  the  issue  of  apparent  danger,  but  did 
not  show  that  decedent  drew  any  weapon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1731-1748,  1762,  1768, 
1770;  Dec.  Dig.  H  768,  764.*] 

6.  Homicide   (|    188*)— Admission    of  Evi- 
dence—Pistoi.  OABBTiNa  Habit. 

Evidence  was  admiaaible  for  accused,  claim- 
ing self-defense,  that  decedent  tiad,  on  a  number 
of  occasions  been  seen  to  carry  a  pistol,  if  ac- 
cused was  shown  to  tiave  known  of  snch  fact 
but  was  not  admissible  in  absence  of  knowledge 
of  such  habit  by  accused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Si  391-397;   Dec  Dig.  |  188.*] 

7.  Homicide  (|  8*)  —  Sentence  —  Refeax  or 

STATtTTE. 

The  act  of  the  33d  Leg.  c.  116,  changing 
the  definition  of  murder,  did  not  repeal  the 
prior  law  of  murder  to  such  an  extent  that  no 
punishment  could  be  imposed  under  indictments 
charging  murder  under  the  prior  law ;  such  act 
only  changing  the  penalty. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  13;    Dec.  Dig.  {  &*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;  C.  W.  Bobinson,  Judge. 

W.  M.  Andrus  was  convicted  of  second  de- 
gree murder,  and  apx)eals.  Reversed  and  re- 
manded. 
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Kahn,  WUUams  A  Ktag,  of  Houston,  D. 
R.  Peareaon  and  T.  B.  Peareson,  both  of 
Richmond,  W.  L.  Hill,  of  Buntsvllle,  and 
Lane,  Wolters  &  Storey,  of  Houston,  for  ap- 
pellant. Richard  G.  Maury,  Dlst  Atty^  and 
Clarence  Kendall,  Asst  Diet  Atty.,  both  of 
Houston,  J.  C.  Florea,  of  Rlchmondi,  Matbls, 
Teague  &  Embrey,  of  Brenham,  and  0.  E. 
Lane,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder  In  the  second  degree ;  his  punish- 
ment-being  assessed  at  ten  years'  confinement 
In  the  penitentiary. 

There  were  two  theories  on  which  the  case 
was  submitted  to  the  Jury.  Thel  state's 
theory  was  that  deceased  was  killed  without 
cause.  Appellant  came  from  his  office  to  the 
garage  underneath  his  office,  to  which  de- 
ceased had  Just  returned  with  his  car,  and 
was  leaving  the  car  in  the  garage,  as  was  his 
custom,  and,  while  deceased  was  walking 
out  of  the  building  and  in  the  act  of  open- 
ing some  letters,  defendant  came  to  the  door 
with  his  pistol  in  his  hand,  and  immediately 
began  shooting  the  deceased  while  he  was 
making  no  attempt  to  attack  the  defendant, 
and  while  he  was  making  no  hostile  demon- 
stration of  any  sort,  and  that  the  motive  for 
the  killing  was  ill  will  growing  out  of  a 
land  transaction  between  the  two  commonly 
referred  to  as  the  "Polly  land  matter,"  and 
deceased  was  unarmed  at  the  time.  The 
defendant's  theory  was  that  the  meeting  was 
a  casual  one ;  that  he  had  left  his  office  and 
started  to  a  store  for  the  purpose  of  seeing 
a  gentleman  by  the  name  of  Robertson,  and 
that,  in  going  from  his  office  to  the  store,  be 
passed  immediately  in  front  of  the  garage 
where  the  killing  occurred ;  that  previously 
he  and  deceased  had  had  some  misunder- 
standing with  reference  to  the  "Polly  land 
matter,"  and  deceased  threatened  on  more 
than  one  occasion  to  do  him  serious  bodily 
harm  and  to  kill  him,  and  that  appellant  had 
armed  himself  for  his  own  protection  in  the 
event  deceased  should  attempt  to  carry  his 
threats  into  execution;  that,  as  he  passed 
the  door  of  the  garage,  he  noticed  deceased 
ivalklng  towards  the  door,  and  he  stopped 
for  the  purpose  of  asking  the  deceased,  and 
did  ask  him,  for  a  settlement  of  the  "Polly 
land  matter."  That  deceased  replied  that 
he  "was  too  damned  big  a  coward  to  settle 
anything  with  him,"  and  made  a  quick  step 
forward,  throwing  his  right  hand  to  his 
pocket  as  if  to  draw  a  pistol,  the  bulk  and 
outline  of  which  he  saw  in  deceased's  pocket, 
and,  fearing  deceased  was  about  to  kill  him 
or  do  him  serious  bodily  harm,  he  drew  his 
pistol  and  fired,  and  continued  firing  until 
deceased  fell.  There  had  been  ill  feeling  be- 
tween the  parties  with  reference  to  what  is 
known  as  the  "Polly  land  matter"  for  some 
time,  and  a  disagreemeut  had  arisen  between 
them  with  reference  to  that  transaction.  Ap- 
pellant's theory  was  that  deceased.  Van 
Slyke,  had  threatened  to  kill  him  on  account 


of  those  matters,  and  this  had' been  commnnl- 
cated  to  him,  and,  when  he  left  his  office  al- 
most immediately  before  the  homicide,  he 
passed  by  the  door  of  the  garage  where  de- 
ceased was  and  saw  him  approach  the  door, 
and  he  mentioned  this  "Polly  land  matter" 
to  him,  when  the  subsequent  matters  above 
detailed  occurred. 

[1]  On  the  plea  of  self-defense,  the  court 
charged  the  Jury:  "If  from  the  evidence  yon 
believe  the  defendant  killed  the  said  A.  H. 
Van  Slyke,  but  further  believe  that,  at  the 
time  of  so  doing,  the  deceased  had  made  or 
was  making  an  attack  -on  him  which,  from 
the  manner  and  character  of  it,  caused  liim 
to  have  a  reasonable  expectation  or  fear  of 
death  or  serious  bodily  injury,  and  that,  act- 
ing under  such  reasonable  expectation  or 
fear,  the  defendant  killed  the  deceased,  then 
you  will  acquit  him;  and,  if  the  deceased 
was  armed  at  the  time  he  was  kUled,  and  was 
making  such  attack  on  defendant,  and  if 
the  weapon  used  by  him  and  the  manner  of 
its  use  were  such  as  were  reasonably  cal- 
culated to  produce  death  or  serious  bodily 
harm,  then  the  law  presumes  the  deceased  In- 
tended to  murder  or  aimed  to  inflict  serious 
bodily  injury  upon  the  defendant."  Various 
exceptions  were  urged  to  this  diarge.  No 
witness  swore  to  any  actual  danger,  or  that 
deceased  was  making  any  attack  on  appel- 
lant The  testimony  for  the  defense  In  this 
connection  shows  that,  when  appellant  spoke 
to  deceased,  he  moved  forward  and  threw 
his  hand  to  his  pocket,  where  appellant 
says  he  saw  what  he  thought  the  bulk  of  a 
pistol,  or  shape  of  it,  in  Van  Slyke'a  pocket, 
and  he  shot.  Van  Slyke  did  not  draw  a 
pistol,  nor  did  he  use  a  pistol,  nor  did  he 
display  a  pistol.  So  the  case  is  one  purely 
of  apparent  danger.  The  court  submitted 
it  upon  the  theory  that  deceased  was  mak- 
ing an  attack  upon  appellant,  or  was  about  to 
do  so,  ignoring  the  testimony  which  made 
only  an  apparent  attack,  or  a  preparation 
rather  to  draw  a  pistol.  Under  all  the  au- 
thorities, this  charge  Is  wrong.  Wherever 
the  danger  is  apparent  and  not  actual  or  real, 
the  court  in  his  charge  must  conform  the 
charge  to  the  facts.  There  is  quite  a  dif- 
ference under  our  statute  between  real  and 
apparent  danger.  The  apparent  danger  the- 
ory must  not  be  burdened  with  actual  or 
real  danger.  Appellant  is  entitled  to  liave 
the  jury  pass  upon  the  case  as  It  is  made, 
and  not  upon  an  issue  that  is  not  shown  by 
the  facts. 

[2]  Self-defense,  under  the  theory  of  ap- 
parent danger,  may  be  brought  about  by  the 
act  of  the  party  coupled  with  his  words,  or 
by  the  act  without  the  words.  Here  in  this 
case,  in  addition  to  what  has  been  above 
said,  the  deceased,  moving  forward,  used  the 
language  as  set  out  In  the  evidence  of  the 
defendant  The  failure  of  the  court  to  charge 
the  law  of  the  case  under  this  theory  will 
require  a  reversal  of  the  Judgment  It  Is 
also  urged  that  the  charge  on  manslaughter 
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Is  subject  to  the  same  criticism.  This  will 
also  be  avoided  np^n  another  trial. 

With  reference  to  the  law  of  threats,  the 
court  gave  the  following  charge:  "If  yon  find 
from  the  evidence  that  deceased  did  threat- 
en to  take  the  life  of  defendant  or  to  do  him 
serious  bodily  injury,  and  at  the  time  of  the 
homicide  deceased,  by  some  act  then  done, 
viewing  it  from  the  standpoint  of  the  def aid- 
ant, manifested  an  Intention  to  execute  the 
threat  or  threats  so  made,  if  any,  you  will 
acquit  the  defendant,  and  say  by  your  ver- 
dict, 'Not  guilty ;'  or,  if  you  believe,  to  your 
minds,  a  reasonable  doubt  as  to  the  existence 
of  said  facts,  you  will  acquit  him."  Various 
exceptions  were  urged  to  this  charge.  The 
issue  of  threats  was  to  the  case  made  by  de- 
fendant's testimony  and  contradicted  by  the 
state. 

[)]  It  was  an  issue  as  to  whether  threats 
were  made  in  fact,  but  threats  were  commu- 
nicated to  the  defendant ;  and,  whether  they 
were  made  or  not,  he  was  entitled  to  a 
charge  on  Ms  view  of  the  evidence.  The  Jury 
might  have  believed  they  were  not  made,  but, 
if  the  defendant  so  believed  and  so  acted,  he 
was  entitled  to  the  law  on  the  issue  of  tlireats 
viewed  from  his  standpotot,  and  not  from 
the  viewpoint  of  the  Jury.  We  deem  it  un- 
necessary to  cite  authorities  upon  this  ques- 
tion. The  line  of  cases  seems  to  be  unbroken 
to  Texas.  The  court  should  have  aflBrma- 
tively  charged  the  Jury  that.  If  defendant  had 
been  informed  of  the  fact  that  his  life  had 
been  threatened  or  his  body  with  serious  In- 
Jury,  etc.,  he  was  entitled  to  a  charge  as  he 
viewed  the  matter. 

[4]  To  meet  this  appellant  asked  a  special 
charge,  which  was  refused,  but,  bad  it  been 
given,  it  Instructed  the  Jury  that,  if  defend- 
ant had  been  informed  of  threats,  and  at  the 
time  of  the  shooting  deceased  did  any  act 
or  said  any  words  coupled  with  such  acts 
which  made  It  reasonably  appear  to  defend- 
ant that  he  Intended  to  execute  the  threats, 
then  defendant  would  have  the  right  to  shoot, 
and,  in  determining  this  question  and  whether 
or  not  there  were  such  facts,  they  should  view 
the  transaction  from  the  defendant's  stand- 
point This  charge  is  correct,  and  should 
have  been  given,  and  the  courfs  charge 
should  not  have  been  given  as  embodied  to 
the  transcript. 

[S]  The  court  charged  the  Jury  that:  "The 
tostrument  or  means  by  which  a  homicide  is 
committed  are  to  be  taken  toto  consideration 
in  Judging  the  intent  of  the  party  oifendlng. 
If  the  instrument  be  one  not  likely  to  produce 
death,  it  is  not  to  be  presumed  that  death 
was  designed,  unless  from  the  manner  in 
wliich  it  was  used  such  intention  evidently 
appears."  This  charge  ought  not  to  have 
been  given,  so  far  as  defendant  was  concern- 
ed. It  was  a  charge  on  the  weight  of  the  evi- 
dence, because  the  weapon  he  used  was  a 
deadly  weapon,  and  resulted  in  the  killing 
of  a  man  by  shooting  him.     It  should  not 


have  been  given  against  appellant,  because 
there  was  no  weapon  presented  by  the  de- 
ceased. It  was  a  case  of  apparent  danger, 
and  appellant  thought  the  deceased  was  going 
to  draw  a  pistol  from  his  pocket  to  shoot 
with.  Tinder  the  facts  of  this  case,  we  are 
of  opinion  this  charge  should  not  have  been 
given.  As  given  it  was  a  charge  on  legal 
presumptions  against  the  defendant 

[S]  Appellant  offered  to  prove  by  several 
witnesses  specific  instances  of  the  deceased 
carrying  and  using  a  pistol.  It  was  shown 
by  numerous  bills  of  exceptions.  The  court 
excluded  the  testimony,  evidently  upon  the 
theory  it  was  not  provtog  the  custom  or  gen- 
eral reputation  of  the  deceased  to  regard  to 
carrying  his  pistol.  Appellant  testified  that 
he  had  seen  deceased  with  a  pistol  on  sev- 
eral occasions  for  several  months  preceding 
the  homicide,  and  particularly  on  the  Sat- 
urday l>efore  the  homicide,  and  at  the  time 
nnd  place  of  the  homicide  he  believed  he  had 
a  pistol  in  his  pocket  We  are  of  the  opinion 
that  appellant  could  prove  the  fact  that  the 
deceased  had  on  various  and  divers  occasions 
been  seen  carrytog  a  pistol.  He  proposed  by 
several  witnesses  to  prove  that  he  did  carry 
it,  and  was  in  the  habit  of  carrytog  It,  and 
that,  when  he  was  riding  along  the  public 
road,  he  would  take  It  out  and  shoot  at  ob- 
jects. While  It  was  not  specifically  under- 
taken to  show  his  general  reputation  to  this 
regard  or  matters  of  general  notoriety,  yet 
a  number  of  ^vitoesses  would  have  testified 
to  the  fact  that  he  was  to  the  habit  of  carry- 
ing and  firing  his  pistol,  and,  appellant  him- 
self having  testified  that  he  usually  carried  it, 
this  character  of  testimony  ought  to  have 
been  admitted.  It  would  have  had  weight  in 
favor  of  appellant,  and  should  have  been  con- 
sidered by  the  Jury  in  passtog  upon  the  im- 
mediate facts  attending  the  homicide  as  to 
the  reasonableness  of  appellant's  bell^  that 
deceased  had  a  pistol  to  his  pocket,  and  It 
would  have  fortified  his  testimony  to  the  ef- 
fect that  he  believed  his  life  was  to  dan- 
ger, and  that  deceased  was  then  about  to  ex- 
ecute previously  made  threats.  In  regard  to 
the  above  proposition,  my  Brethren  believe 
the  evidence  not  admissible,  unless  knowl- 
edge was  brought  home  to  appellant  by  his 
own  or  other  evidence. 

[7]  There  Is  another  question  ably  and 
strongly  argued  by  appellant's  counsel;  that 
Is,  the  act  of  the  33d  Legislature  (Acts  33d 
Leg.  c.  116),  changing  the  definition  of  mur- 
der, repealed  the  prior  law  of  murder  to  such 
an  extent  that  there  could  be  no  punishment 
under  todictments  chargtog  murder  under 
the  prior  law.  This  matter  was  discussed  by 
Judge  Harper  In  two  cases — Cook  v.  State, 
160  S.  W.  465,  and  Shaw  v.  State,  160  S.  W. 
103 — decided  at  the  present  term.  The  con- 
clusion reached  in  those  opinions  was  that 
it  wns  only  a  change  of  penalty,  and  not  such 
a  repeal  of  the  law  as  avoided  punishment 
under  prior  acts  of  homicide.     In  view  of 
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those  opinloDB,  we  deem  It  unnecessary  to 
bere  review  tbe  question,  although  the  argni- 
ment  and  reasoning  carries  great  force  and 
cogency. 

For  the  errors  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


COOLBY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
25.  1914.) 

1.  CsnnNAL   Law    (|   936*)  — Nbw    Tbiai^ 
Gbounds— Absence  of  Wrness. 

Where,  on  a  trial  for  assault  with  intent 
to  murder,  in  which  defendant  relied  on  self- 
defense,  the  evidence  was  conflicting  as  to  the 
making  of  threats  against  accused  by  the  prose- 
cuting witness,  a  new  trial  should  have  been 
granted  because  of  tbe  absence,  due  to  illness, 
of  a  witness,  whose  affidavit  was  attached  to  the 
motion  therefor,  showing  that  she  would  have 
given  material  evidence  on  this  point,  and 
whose  attendance  defendant  used  due  diligence 
to  procure. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2299-2305;  Dec.  Dig.  i 
936.*] 

2.  Homicide  (S  300*)— Assattlt  with  Intent 
TO  Mubdeb— Self-Defense— INSTBUCTIONS. 

On  a  trial  for  assault  with  intent  to  mur- 
der, an  instruction  that  accused  was  not  justi- 
fied in  shooting  tbe  prosecuting  witness  if  be 
was  in  no  real  danger  of  death  or  serious  bodily 
harm  was  not  correct,  as  it  should  have  hy- 
pothesized the  absence  of  any  apparent  danger 
as  viewed  from  accused's  standpoint. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  614,  616-620,  622-630;  Dec  Dig. 
i  300.*] 

3.  Criuinai.  Law  (|  1098*)— Appeai/— State- 
ments OF  Fact— FoBM. 

Under  Act  March  31,  1911  (Acts  32d  Leg. 
c.  119)  §  14,  providing  that  in  felony  trials  the 
official  shorthand  reporter  shall  keep  an  ac- 
curate record  of  the  proceedings,  that,  if  on  ap- 
I>eal  the  state  and  defendant  cannot  agree  as 
to  the  testimony,  so  much  of  the  reporters  tran- 
script shall  be  inserted  in  the  statement  of  facts 
as  is  necessary  to  show  what  the  witness  testi- 
fied to,  but  that  it  shall  be  condensed  so  as  not 
to  contain  the  questions  and  answers,  except 
where,  in  the  opinion  of  tbe  judge,  they  are 
necessary  to  elucidate  the  fact  or  question  in- 
volved, where  there  is  no  possibility  that  the 
attorneys  or  the  court  below  could  not  have 
agreed  on  tbe  testimony  without  the  questions 
and  answers,  the  trial  judge's  certificate  that 
they  are  necessary  to  elucidate  the  fact  or  ques- 
tion involved  is  not  conclusive,  and  their  inclu- 
sion is  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Out.  Dig.  }{  2863,  2865;  Dec.  Dig.  f 
1098.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; H.  F.  O'Neal,  Judge. 

Tip  Cooley  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.  Reversed 
and  remanded. 

Mahaffey,  Thomas  &  Hughes,  of  Tezar- 
kana,  for  appellant.  C.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

PRENDKRGAST,  P.  J.  Appellant  was 
convicted  of  an  assault  with  Intent  to  mur- 


der, and  his  punishment  assesaed  at  tbe  low- 
est prescribed  by  law. 

[1]  It  is  unnecessary  to  make  any  extrad- 
ed  statement  of  the  case  or  evidence.  The 
evidence  raised,  and  the  court  submitted, 
self-defense,  eepedaUy  under  what  appellant 
claimed  was  the  attempted  execution  of 
threats  by  Mr.  Pugh  the  assaulted  party. 
The  question  of  threats  was  a  material  one- 
The  state  undertook  to  show,  and  Its  tes- 
timony with  more  or  lea;  strength  does  show 
that  said  Pugh  made  no  serious  threats,  or, 
if  so  they  were  conditional,  against  appel- 
lant. On  the  other  hand,  appellant  introduc- 
ed testimony  showing,  or  tending  to  show, 
serious  threats  and  without  any  condition 
to  them.  Among  others  of  such  threats,  ap- 
pellant contended  that,  about  a  week  before 
tbe  assault,  said  Pugh,  In  tbe  presence  and 
hearing  of  appellant's  daughter,  Mrs.  Cleve- 
land, made  such  threats  In  an  angry  man- 
ner and  violently  cursed  and  abused  appel- 
lant at  the  time.  This  was  a  controverted 
issue  between  the  state  and  appellant  Tbe 
effect  of  Pugh's  testimony  tended  to  show 
that  no  such  violence,  abuse,  or  threats  were 
made  by  blm  at  the  time. 

Appellant  sought  a  continuance  because 
of  the  absence  of  his  daughter  to  prove  said 
Pugh's  said  treats,  violence,  abuse,  etc.  Suf- 
ficient diligence  was  shown  by  appellant  to 
procure  the  attendance  of  bis  said  daughter, 
and  her  failure  to  attend  was  because  of  her 
Illness  and  threatened  abortion  in  such  a  way 
and  to  such  an  extent  as  to  prevent  her  at- 
tendance. The  estate  did  not  contest  this 
point,  and  It  was  amply  shown  by  appellant. 
In  bis  motion  for  new  trial,  and  as  a  part 
thereof  on  this  ground,  be  attached  the  af- 
fidavit of  his  daughter  as  to  what  she  would 
have  testified.  This  is  shown  to  be  material, 
and,  under  the  circumstances  of  this  case, 
the  failure  of  the  court  to  grant  the  contin- 
uance, or  rather  to  grant  a  new  trial  because 
of  bis  refusal  thereof,  must  result  in  the 
reversal  of  this  case.  It  Is  needless  to  recite 
the  facts  further  about  the  matter.  We 
think  it  clear  that  the  action  of  the  court  in 
this  matter  presents  reversible  error.  Hays 
V.   State,  164   S.   W.  841,  recently  decided. 

Another  ground  of  appellant's  motion  for 
new  trial  is  that  he  claims  the  testimony  is 
insuifident  to  sustain  the  verdict  As  tbe  case 
must  be  reversed,  we  neither  state  nor  dis- 
cuss tbe  testimony,  but,  after  a  careful  con- 
sideration of  It,  we  are  clearly  of  tbe  opinion 
that  it  was  amply  siiffltdent,  and  even  the 
preponderance  of  it  is  in  favor  of  the  state. 

[2]  Some  complaint  is  made  of  the  court's 
charge  on  self-defense.  Taking  the  charge  as 
a  whole,  it  Is  sufficient,  and  appellant's  claim- 
ed errors  would  not  authorize  a  reversal  of 
this  case  on  that  ground.  However,  In  one 
particular  the  court's  charge  is  subject  to 
criticism.  It  is  In  that  paragraph  wherein 
it  instructs  the  jury  that  the  mere  fear  up- 
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OD  the  iHtrt  of  the  defendant  that  the  a»- 
saulted  party  might  do  him  serious  bodily  In- 
Jury,  or  would  kill  him,  would  not  justify  the 
defendant  in  shooting  said  assaulted  party, 
"nor  would  the  defendant  be  Justified  in 
shooting  the  said  Pugh,  If,  at  the  time  he  did 
so,  he  was  then  in  no  real  danger  of  suf- 
fering death  or  serious  bodily  injury  from  the 
said  Pugh."  That  part  of  this  paragraph  of 
the  court's  charge  quoted  above  is  not  cor- 
rect, in  that  it  omits  therein,  at  this  point 
or  some  other  following  it,  to  tell  the  Jury 
if  he  was  then  in  no  real  or  apparent  danger, 
M  vtewed  from  defendant's  standpoint.  It 
the  evidence  on  another  trial  calls  for  such 
charge,  the  court,  in  order  to  avoid  criticism, 
should  remedy  this  paragraph. 

[3]  There  is  another  matter  in  this  case 
to  which  we  call  attention.  The  statement 
of  facts  contains  some  00  typewritten  pages. 
It  could  and  should  have  been  prepared  with- 
in about  one-fourth  tliat  space.  The  reason 
this  statement  of  facts  is  so  long  Is  because 
the  great  bulk  of  It  is  made  up  of  questions 
to,  and  answers  of,  the  witnesses,  when 
there  could  be  no  possible  misunderstanding 
of  the  witness'  testimony.  It  Is  also  made 
up  to  some  extent  of  the  attorneys'  different 
remarks  or  objections,  and  the  court's  re- 
marks or  statements,  all  of  which  should 
have  been  omitted.  At  one  time  the  state- 
ment of  facts,  by  our  statutes,  was  authoriz- 
ed to  be  made  up  of  the  complete  steno- 
graphic report  or  the  evidence  by  questions 
and  answers  and,  in  fact,  everything  that  oc- 
curred and  was  said  and  done  by  the  witness- 
es, court,  and  attorneys  In  the  trial  of  the 
case.  This  was  so  abused,  however,  and  im- 
posed such  an  enormous  unnecessary  labor  on 
the  Judges  of  the  appellate  courts,  that  the 
Legislature  at  the  next  session,  years  ago,  re- 
pealed that  law,  and  required,  as  the  statute 
now  does,  that  such  statement  of  facts  shall 
be  made  up  in  a  narrative  form. 

Section  14  of  the  Act  of  March  31, 1911,  p. 
268,  now  in  force,  says:  "In  the  trial  of  all 
criminal  cases  in  the  district  court,  in  which 
the  defendant  Is  charged  with  a  felony,  the 
ottldal  shortland  reporter  shall  keep  an  ac- 
cnrate  stenographic  record  of  all  the  proceed- 
ings of  such  trial  In  like  manner  as  is  provid- 
ed for  in  dvU  cases,  and  should  an  appeal 
be  prosecuted'  in  any  judgment  of  conviction, 
whenever  the  state  and  defendant  cannot 
agree  as  to  the  testimony  of  any  witness, 
then  and  in  such  event,  so  much  of  the 
transcript  of  the  official  shorthand  reporter's 
report  with  reference  to  such  disputed  fact 
or  facts  shall  be  Inserted  in  the  statement  of 
facts  as  is  necessary  to  show  what  the  wit- 
ness testified  to  in  regard  to  the  same,  and 
constitute  a  part  of  the  statement  of  facta ; 
•  •  •  provided,  that  such  stenographer's 
report  when  carried  Into  the  statement  of 
facts  •  •  •  shall  be  condensed  so  as  not 
to  contain  the  questions  and  answers,  ex- 
cept where,  In  the  opinion  of  the  judge,  such 


questions  and  answers  may  be  necessary  In^ 
order  to  elucidate  the  fact  or  question  In- 
volved." It  will  be  seen  by  this  and  the 
legislation  on  the  subject  that  It  Is  not  In- 
tended that  statements  of  facts,  under  the 
law  as  It  now  exists,  shaU  be  made  up  of 
questions  and  answers  by  the  witnesses.  But 
as  stated  by  the  statute,  it  is  only  "whenever 
the  state  and  defendant  cannot  agree  as  to 
the  testimony  of  any  witness,  then  and 
In  such  event,  so  much  of  the  transcript 
of  the  official  shorthand  reporter's  re- 
port with  reference  to  such  disputed 
facts,  or  fact  shall  be  Inserted."  And,  even 
then,  the  evidence  of  the  witness  on  that 
point  "shall  be  condensed  so  as  not  to  con- 
tain the  questions  and  answers,  except  where 
In  the  opinion  of  the  judge  such  questions 
and  answers  may  be  necessary  In  order  to 
elucidate  the  fact  or  question  Involved." 
The  trial  judges  in  the  courts  below  should 
see  that  tJie  statute  in  this  respect  is  com- 
piled with,  instead  of,  as  In  this  case,  prac- 
tically the  greater  part  of  every  witness'  tes- 
timony is  given  in  question  and  answer  form 
when  there  Is  no  possibility  that  the  at- 
torneys or  the  court  below  could  not  have 
agreed  to  such  witness'  testimony  without 
the  question  and  answers.  When  such  Is 
shown,  as  in  this  case,  we  will  not  be  bound 
by  the  judge's  certification,  as  in  this  case: 
"I  certify  that,  where  the  questions  propound- 
ed to,  and  the  answers  of,  the  witnesses  ap- 
pear herein  such  questions  and  answers,  In 
my  opinion,  are  necessary  to  help  elucidate 
the  fact  or  question  involved."  If  the  pros- 
ecuting officers  in  this  case  had  made  a  mo- 
tion to  strike  out  the  statement  of  facts  be- 
cause of  the  violation  of  the  law  above  quot- 
ed, we  are  inclined  to  believe  that  we  would 
have  granted  it  and  struck  out  the  statement 
of  facts  and  affirmed  this  case.  We  give  tliis 
warning  so  that  appellants  and  their  at- 
torneys in  having  a  statement  of  facts  pre- 
pared shall  comply  with  this  law ;  otherwise 
such  statement  of  facta  will  be  struck  out 
and  not  considered  by  this  court.  Criner  v. 
State,  159  S.  W.  1059,  and  cases  cited  therein. 

There  is  nothing  else  requiring  any  discus- 
sion or  decision  in  this  case. 

For  the  error  above  pointed  out,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 


KAUFMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

11,  1914.     Rehoarinir  Denied 

April  8,  1914.) 

1.  Witnesses  (|  376*)  —  Corboboration  — 

Pbiob  Statekent. 

The  state,  to  show  interest  of  a  witness  for 
defendnnt,  and  that  her  testimony  was  of  recent 
manufacture  or  oriidn,  having  shown  employ- 
ment of  her  by  defendant  subsequent  to  the 
crime,  defendant  may  show  the  same  statement 
was  made  by  witness  just  after  the  crime  and 
before  such  employment 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  H  1204-1206;    Dec.  Dig.  g  STB.*] 
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2.  Cbiminal  Law  (j  376*)— Evidence— Chas- 
ACTER  OF  Defendant. 

Defendant  not  testifying,  the  state  may  not 
introduce  evidence  of  bis  baid  character,  irrele- 
vant to  the  issue  of  guilt  of  the  crime  charged. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  836-839,  841,  843;  Dec. 
Dig.  §  376.»] 

3.  Cbiminai.   Law    (J    782*)— Inbtbuctionb— 

CONBIDEBATION   OF    EVIDENCE. 

Where  the  admissibility  of  testimony  de- 
pends on  defendant  having  made  a  certain  state- 
ment, as  to  which  the  evidence  is  conflicting, 
the  jury  should  be  instructed  that,  unless  they 
find  he  did  make  it,  they  should  not  consider 
such  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ij&w,  Cent.  Dig.  §{  1847,  1849.  1851,  1852,  1877, 
1878,  1880-18&,  1906,  1907,  1909-1911,  I960,. 
1966,  1967;   Dec.  Dig.  ji  782.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Charles  Kaufman  was  convicted  of  mur- 
der, and  appeals.    Reversed  and  remanded. 

M,   T.  Lively  and  Barry   Miller,  both  of 
Dallas,   for  appellant.     Currle  McCutcheon, 
Co.  Atty.,  of  Dallas,  and  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  tlie  State. 
t 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  murder,  and  his  punishment 
assessed  at  eight  years'  confinement  In  the 
penitentiary. 

[1]  Annie  Smith  was  a  witness  for  the  de-. 
fendant,  and  testified  that  she  knew  Mos- 
kowitz,  the  deceased,  and  that  he  and  four 
others  called  by  her  place,  and,  while  there, 
told  her  be  was  going  down  to  appellant's 
saloon  and  kill  him;  that  he  at  this  time 
had  a  pistol,  and  as  soon  as  Moskowitz  left 
she  telephoned  appellant.  It  further  appears 
from  the  record  that  Moskovritz  did  go  di- 
rectly to  the  saloon  of  appellant,  and  he  and 
bis  friends  went  Into  the  saloon,  when  the 
difficulty  occurred  in  which  Moskowitz  lost 
his  life.  To  break  the  force  of  Annie  Smith's 
testimony,  the  state  sought  to  impeach  her, 
and.  In  addition  thereto,  to  show  that  she 
was  now  in  the  employ  of  appellant  collect- 
ing rents  for  him.  This  employment  of  Annie 
Smith,  if  she  was  employed  by  appellant 
took  place  subsequent  to  the  homicide,  and 
tbe  state  Introduced  this  testimony  to  show 
her  Interest,  bias,  and  that  her  testimony 
was  of  recent  manufacture  or  origin.  When 
the  state  offered  this  testimony,  the  defend- 
ant then  introduced  3.  J.  Ledbetter,  a  deputy 
sheriff,  who  would  have  testified  that,  in  a 
half  hour  after  tbe  killing  of  Moskowitz  by 
appellant,  Annie  Smith  detailed  to  him  the 
same  facts  she  bad  testified  to  on  this  trial; 
that  deceased  was  at  her  place,  had  a  pistol, 
and  said  he  was  going  to  Kaufman's  saloon 
and  kill  him.  The  court  sustained  the  state's 
objection  to  this  testimony.  In  this  the  court 
erred.  It  has  always  been  held  by  this  court 
that,  when  it  Is  sought  to  be  shown  that  a 
witness  bad  testified  under  corrupt  motives, 
or  where  the  testimony  goes  to  charge  the  wit- 


ness with  recent  fabrication,  proof  that  tbe 
witness  had  made  similar  statements  before 
the  motive  alleged  existed  to  make  the  false 
statement,  the  witness  may  be  sustained  by 
showing  that  she  had  made  the  same  state- 
ment shortly  after  the  event  and  prior  to  tbe 
time  the  alleged  motive  existed.  Williams  v. 
State,  24  Tex.  App.  665,  7  S.  W.  333;  EngUsh 
V.  Stote,  34  Tex.  Cr.  R.  200,  ^0  S.  W.  233; 
Reddick  v.  State,  35  Tex.  Cr.  R.  469,  34  S.  W. 
274,  60  Am.  St.  Rep.  56;  Mitchell  v.  State,  36 
Tex.  Cr.  R.  278,  33  S.  W.  367,  36  8.  W.  456; 
Jones  V.  State,  38  Tex.  Cr.  R.  103,  40  S.  W. 
807,  41  S.  W.  638,  70  Am.  St.  Rep:  719;  Keith 
V.  State,  44  S.  W.  849. 

[2]  Again  It  Is  shown  by  the  record  that 
the  state  diligently  sought  to  Inject  and  did 
inject  into  tbe  record  the  fact  that  defend- 
ant was  the  owner  of  certain  houses  which 
he  rented  in  the  reservation,  and  owner  of 
certain  houses  known  as  "cribs,"  all  of  which 
were  being  used  as  houses  of  prostitution. 
The  defendant  did  not  testify  on  the  trial 
of  the  case.  The  court  shows  by  his  quali- 
fication that  he  attempted  to  keep  from  the 
Jury  the  fact  that  these  houses  were  rented 
by  appellant  as  bouses  of  prostitution,  and, 
after  the  proof  had  been  made,  he  would  ex- 
clude it  from  the  consideration  of  the  Jury, 
but  the  prosecuting  officers  would  again  ask 
tbe  questions  from  other  witnesses,  and  get 
that  fact  before  the  Jury,  and  In  one  Instance, 
when  the  court  sustained  the  objection,  the 
county  attorney  in  his  Insistence  said  he  was 
entitled  to  show  "the  kind  of  people  the  rent 
was  collected  from ;  that  he  had  a  right  to 
show  what  diaracter  of  man  he  (appellant) 
Is,"  etc.  In  this  we  think  tbe  county  attor- 
ney was  wrong.  When  a  person  Is  on  trial 
for  murder,  and  he  does  not  elect  to  take  the 
stand  and  testify,  only  tbe  facts  relating  to 
that  transaction  are  admissible.  The  fact 
that  he  Is  an  immoral  man  and  Is  engaged  in 
an  Immoral  business  and  has  violated  other 
provisions  of  the  Criminal  Code  is  not  ad- 
missible. There  are  a  number  of  bills  of  ex- 
ception of  this  character  relating  to  the  tes- 
timony of  witnesses,  but  we  do  not  deem  it 
necessary  to  mention  each  of  them.  In  some 
of  them  the  court,  in  qualifying  the  bill, 
says:  "There  was  a  continual  struggle  on 
tbe  part  of  the  defendant  to  show  that  tbe 
state's  witnesses  were  from  a  disreputable 
district,  and  on  the  part  of  the  state  to  show 
that  tbe  defendant  and  his  witnesses  were 
engaged  In  disreputable  business."  Why  the 
state  thought  it  had  a  right  to  show  that 
defendant  had  engaged  In  disreputable  busi- 
ness, when  he  did  not  testify  as  a  witness.  Is 
beyond  our  understanding.  A  man  cannot 
be  sent  to  the  penitentiary  on  "general  prin- 
ciples," although  it  might  be  a  good  thing 
for  the  community  that  he  be  "removed  from 
Its  midst"  He  can  only  be  tried  for  the 
offense  with  which  he  is  charged,  and  testi- 
mony only  rdevant  to  that  issne  should  be 
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admitted.  The  court  apparently  tried  to 
keep  this  testimony  out,  but  did  not  succeed 
In  doing  so,  from  the  number  of  times  he 
excluded  such  testimony,  and  from  the  rec- 
ord now  before  us.  Had  he  applied  the  same 
methods  to  counsel  for  the  state  and  defend- 
ant when  they  declined  to  obey  his  rulings, 
after  he  had  held  this  testimony  inadmissible, 
as  he  did  to  the  defendant  when  he  became 
"obstreperous,"  they  would  not  have  sought 
to  Inject  it  into  the  case  the  second  time. 
And  here  we  will  say,  when  the  defendant,  in 
open  court,  called  the  county  attorney  a 
liar,  arose  and  started  towards  him,  the 
court  was  Justified  in  using  all  the  means  he 
did  use  in  maintaining  order  in  his  court, 
and  tills  bill  presents  no  error.  We  only  re- 
gret he  did  not  require  counsel  to  pay  the 
same  respect  to  Ills  rulings  in  the  premises, 
and.  If  so,  it  might  not  have  been  necessary 
to  reverse  this  case.  We  hope  on  another 
trial  the  evidence  will  be  restricted  to  ascer- 
taining whether  appellant  killed  deceased, 
and,  if  so,  of  what  grade  of  homicide  he  Is 
guilty,  if  any,  or  whether  he  was  Justifiable 
in  so  doing,  and,  evidence  legitimately  bear- 
ing on  those  Issues. 

[3]  Again  we  think  the  court  erred  In  per- 
mitting the  witness  Belmear  to  testify  to 
what  took  place  between  him  and  appel- 
lant's son,  Phil  Kaufman,  prior  to  the  time 
he  says  that  they  went  to  appellant's  father. 
What  took  place  in  the  conversation  in  which 
appellant  was  engaged  was  admissible,  and, 
if  appellant  told  the  witness  to  do  what  Phil 
wanted  him  to,  and  he  would  make  it  all 
right,  then  what  Phil  said  to  him  subsequent- 
ly would  be  admissible;  but,  as  Phil  testified 
that  his  father  did  not  say  what  Belmear 
said  be  did,  and  that  he  did  not  go  with  him 
to  see  his  father,  the  court  should  have  in- 
structed the  Jury  that,  unless  they  found 
fbat  api)ellant  did  so  state,  they  would  not 
consider  that  portion  of  his  testimony. 

Other  matters  are  complained  of,  but  we  do 
not  deem  it  necessary  to  discuss  them. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


HYDE  V    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

11,  1914.    Rehearing  Denied  April 

8,  1914.) 

1.  CaiinNAi-  Law  (g  742*)— Tbial— Qdkstions 

ron  Jdby— AccoMPucB. 

Evidence  that  a  private  detective  did  not 
hiirmelf  suggest  the  commission  of  burglary, 
•  bat,  whoi  it  was  suggested  to  him,  be  seemingly 
aasented  thereto,  and  that  during  the  commis- 
sion of  the  crime  he  stood  outside  the  building,' 
and  thereafter  received  a  part  of  the  stolen  mon- 
ey, which  he  promptly  turned  over  to  the  police, 
warrants  snbmitting  to  the  jury  the  question 
whether  the  detective  was  an  accomplice,  in- 
stetid  of  instructing,  as  a  matter  of  law,  that  he 
was  an  accomplice. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law.  C-nt  Dig.  ii  1098.  1138,  1719-1721; 
Dec.  Dig.  I  742.*] 


2.  Criminal  Law  (J  507%*)— Evidence— Ac- 
complice—Dktectivb. 

In  such  a  case,  where  the  accused  endeavor- 
ed to  show  that  the  detective  was  an  accom- 
plice, evidence  as  to  his  employment,  and  that 
he  made  daily  reports  to  his  employers,  and 
promptly  reported  the  burglary,  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1097,  1264;  Dec.  Dig.  i 
507%.»] 

3.  Criminal  Law  ({  1136*)— Appeal  —  Pab- 
TiEs  Entitled  to  Allege  Ebbok  —  Joint 
Defendants. 

One  accused  of  a  crime  jointly  with  anoth- 
er, and  who  alone  appealed  from  the  conviction, 
cannot  complain  of  error  in  the  admission  of 
letters  written  by  the  defendant,  where  the 
court  instructed  the  jury  that  the  letters  could 
be  considered  as  evidence  only  against  the  writ- 
er, and  not  against  the  codefendant. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3005,  3006;  Dec  Dig.  i 
1136.*] 

Appeal  from  District  Court,  Williamson 
County;  Chas.  A.  Wilcox,  Judge. 

R.  R.  Hyde  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

J.  F.  Taulbee,  of  Georgetown,  for  appel- 
lant C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  J.  Appellant  was  prosecuted, 
and  convicted  of  burglary. 
.  [1]  Appellant's  main  Insistence  in  this 
court  Is  that  the  evidence,  as  a  matter  of 
law,  makes  G.  C.  Galloway  an  accomplice, 
and  the  court  erred  in  not  so  instructing  the 
jury,  and  erred  in  submitting  that  issue  to 
the  Jury  for  their  determination.  Galloway 
Is  a  detective,  and  was  employed  through  the 
Plnkerton  agency  to  ferret  out  some  crimes 
that  had  been  committed  in  Taylor.  He  tes- 
tified, and  the  facts  Justify  a  finding  that  in 
the  capacity  of  a  detective,  and  in  all  the 
steps  he  took,  it  was  with  a  .view  to  the  de- 
tection of  crime.  He  originated  no  offense; 
but,  when  this  burglary  was  suggested,  he 
seemingly  assented  thereto,  but  participated 
no  further  in  the  commission  of  the  offense 
than  to  stand  idly  by  alongside  of  the  build- 
ing, and  accepted  part  of  the  stolen  money,- 
which  money  he  promptly  turned  over  to  the 
officers,  reporting  the  matter  to  them,  and 
identified  the  two  who  did  commit  it 
Whether  or  not  such  acts  would  constitute 
him  an  accomplice  has  been  recently  thor- 
oughly discussed  by  this  court  in  the  case  of 
Holmes  v.  State,  156  S.  W.  1172,  and  Minter 
V.  State,  169  S.  W.  300.  In  this  case  the 
court  did  not  err  in  submitting  that  question 
to  the  Jury,  and  the  evidence  will  sustain  a 
finding  that  Galloway  Is  not  an  accomplice. 
Therefore  the  evidence  fully  supports  the 
verdict 

[2]  The  appellant,  throughout  the  case, 
earnestly  labored  to  show  that  GaUoway  was 
an  accomplice;  therefore  there  was  no  error 
in  admitting  testimony  as  to  bis  employment 
as  a  detective ;  that  be  daily  made  reports  of 
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bis  actions  to  his  employers,  and  promptly 
reported  the  burglary  and  delivered  the  mon- 
ey to  the  mayor;  and  the  bills  seeking  to 
present  objections  to  his  testimony  present 
no  error. 

[3]  Three  letters  alleged  to  have  been  writ- 
ten by  Olaad  Atchison  were  admitted  In 
evidence.  Appellant  and  Atchison  were  Joint- 
ly Indicted,  charged  with  this  offense,  and 
Jointly  tried.  Atchison's  case  Is  not  before 
us  on  appeal.  When  the  letters  were  Intro- 
duced, the  court  Instructed  the  Jury  they 
could  not  be  considered  as  evidence  against 
this  defendant,  but  were  only  admitted  as 
against  Atchison,  and  could  be  considered  by 
the  Jury  alone  In  passing  on  the  guilt  or 
innocence  of  Atchison.  Under  such  circum- 
stances the  appellant  has  no  ground  for  com- 
plaint, whatever  view  we  might  take  of  the 
matter,  if  Atchison's  case  was  before  us. 
The  letters  would  not  and  could  not  have 
had  any  bearing  with  the  Jury  in  passing  on 
appellant's  guilt,  for  there  is  nothing  in-  them 
that  would  have  any  tendency  to  show  his 
guilt 

We  have  read  carefully  the  charge  of  the 
court,  and  considered  the  objections  made 
thereto.  The  charge  as  given  was  a  full, 
fair,  and  admirable  presentation  of  the  law 
as  applicable  to  the  evidence  in  this  case,  and 
the  only  special  charges  requested  were  em- 
bodied In  the  charge  of  the  court. 

Judgment  Is  affirmed. 


BULLOCK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

11,  1914.    Rehearing  Denied  April 

8,  1814.) 

1.  Cbiminai.  Law  (}  636*)— TbiaI/— Pbesbnce 
OF  Accused. 

The  rule  that  defendant  in  a  trial  for  fel- 
ony must  be  present  during  any  and  all  pro- 
ceedings of  the  actual  trial  did  not  require  that 
he  should  be  present  when  the  court  continued 
the  term  in  order  to  finish  the  trial,  as  it  was 
antborized  to  do  by  Rev.  St.  1911,  art  1726. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  1465-1482,  2120;  Dec.  Dig. 
i  636.*] 

2.  JUBT  (8  72*)— Special  Venibe— Dihectobt 
AND  Mandatobt  Pbovisions— Talesmen. 

The  statute  providing  for  special  venires 
and  the  organization  of  a  jury  is  directory  only, 
so  that  WDere  a  special  venire  has  been  ex- 
hausted the  court  may  properly  order  the  sum- 
mons of  sufficient  talesmen  out  of  which  to 
complete  the  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  SI  333-347;   Dec.  Dig.  §  72.*] 

3.  Criminal  I/aw  (J  437*)— Evidence— Loca- 
tion—Plat. 

Where  a  dvil  engineer  drew  a  map  or  plat 
which  was  Shown  to  be  substantially  correct, 
it  was  properly  admissible  to  show  the  situa- 
tion of  the  place  of  the  homicide,  though  not 
drawn  to  a  scale,  as  against  an  objection  that 
it  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1024;  Dec.  Dig.  i  437.*] 


4.  Homicide  ({  160*)  —  Bvidbnok  —  CncuK- 

STANCES   PBECEDINO. 

Where,  in  a  prosecution  for  homicide,  it 
was  shown  by  decedent's  two  children,  who  saw 
the  kiUing,  that  their  father  on  walking  away 
with  defendant  just  prior  to  the  difficulty  cut 
a  twig  and  was  whittling  on  it  when  he  was 
killed,  evidence  that  after  the  homicide  the  twig 
and  bush  from  which  it  was  cut  was  discover- 
ed was  not  objectionable,  because  it  was  sev- 
eral days  after  the  killing  before  the  children 
told  of  the  fact,  and  untu  then  no  search  for 
the  twig,  etc.,  was  made. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |  341-350;    Dec.  Dig.  {  169.*] 

5.  Homicide  (|  266*)  — Etkwitnesses— Dtrrr 
TO  Call. 

The  state  is  not  compelled  to  introduce  all 
of  its  testimony,  nor  to  call  all  the  eyewit- 
nesses to  the  killing  in  its  case  in  chief. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  560;    Dec  Dig.  |  266.*] 

6w  Cbiminal  Law  (8  666%*)  —  Witnebses  — 

Duty  to  Disclose— TESTiifONT. 

Where  the  state  did  not  call  two  of  dece- 
dent's children  in  support  of  its  case  in  chief, 
whereupon  the  court  granted  permission  to 
defendant's  counsel  to  consult  with  them,  they 
having  refused  to  inform  defendtot's  counsel 
what  thev  would  testify  to,  the  court  did  not 
err  in  refusing  to  compel  them  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1676;   Dec.  Dig.  g  666%.*] 

7.  Homicide   (§   188*)— SELr-DEFENSB— Repu- 
tation OF  Deceased. 

Where  defendant  claimed  that  he  shot  de- 
ceased in  self-defense,  he  was  entitled  to  show 
that  deceased  was  a  violent  and  dangerous  man 
by  proof  of  his  general  reputation,  but  if  de- 
fendant's state  of  mind  at  the  time  of  the  kill- 
ing was  also  in  issue,  he  might  then  show  spe- 
cific communicated  ac^  of  violence  on  deceas- 
ed's part. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  88  891-397;    Dec  Dig.  8  188.*] 

&  Witnesses  (8  274*)— Cboss-Examination— 

Specific  Acts  of  Violence. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant was  entitled  to  show  specific  commu- 
nicated acts  of  violence  on  defendant's  part,  the 
state  on  cross-examination  was  entitled  to  go 
into  particulars  of  such  acts  to  show  that  de- 
ceased was  justified,  and  to  rebut  defendant's 
claim  that  deceased  was  a  violent  and  danger- 
ous person. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  »65,  966;   Dec  Dig.  8  274.*] 

9.  Homicide  (8  163*) —Evidence- Acts  of 

Deceased. 

Where,  in  a  prosecution  for  homicide,  evi- 
dence of  decedent's  acts  is  confined  to  those 
committed  at  the  very  time  of  the  killing,  which 
are  res  gestae  thereof,  and  they  show  him  to  be 
a  violent  and  dangerous  man,  the  state  can- 
not rebut  such  evidence  by  proof  of  bis  reputa- 
tion in  those  respects. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  310-317;   Dec  Dig.  8  163.*] 

Appeal    from    District    Court,    Maverick' 
County ;  W.  O.  Douglas,  Judge. 

R.  L.  Bullock  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Afflrmc<I. 

Jno.  R.  Storms,  of  Ft  Stockton,  Jno.  R. 
Sanford,  of  Eagle  Pass,  B.  Baker,  of  Bar- 
stow,  and  Ed^vin  F.  Vanderbilt  of  San  An- 
tonio, for  appellant  C.  B.  Lane,  Asst  Atty. 
6en.,  for  the  State. 
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PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  morder  In  the  second  degree, 
and  bis  punishment  assessed  at  15  years  In 
tbe  penitentiary. 

The  record  in  this  case  is  very  volumluous, 
consisting  of  several  hundred  typewritten  pag- 
es. No  extended  statement  of  tlie  evidence  Is 
necessary.  Only  a  brief  statement  of  the  is- 
sues need  be  stated.  Mr.  English,  with  his 
wife  and  child,  lived  In  a  tent  and  dugout  in 
Pecos  county  at  the  time  of  the  kiUlng.  His 
nearest  neighbor  lived  about  a  mile  or  two 
distant.  Appellant  lived  some  eight  or  ten 
miles  from  him.  It  was  at  the  time  a  sjparse- 
ly  settled  country.  English  got  very  sick. 
The  deceased  and  other  neighbors  had  been 
sitting  up  with  him  at  night  Several  days 
before  the  killing,  appellant's  sister,  who  liv- 
ed with  him,  also  went  to  the  sick  man's  to 
aid  him  and  Mrs.  English.  Appellant  was  in 
CoryeU  county  when  English  was  taken  sick 
and  knew  nothing  of  it  until  be  returned  Just 
a  few  days  before  the  killing.  The  night  be- 
fore tbe  killing,  the  deceased  sat  up  with  tbe 
tdck  man  all  night  Appellant's  sister  sat  up 
part  of  that  night  also.  Appellant  stayed 
there  that  night  but  did  not  sit  up  with  the 
sick  man  he  went  to  bed  in  a  tent  some  20 
or  30  steps  away  from  the  tent  where  the 
sick  man  was  and  those  who  sat  up  with  him 
stayed.  The  theory  of  the  appellant  was  that 
dtirlng  the  early  part  of  that  night,  after  he 
had  gone  to  bed,  the  deceased  Insulted  his 
sister,  seeking  undue  familiarity  with  her 
and  soliciting  sexual  favors,  which  she  re- 
sented. He  claims  that  his  sister  told  blm  of 
tbls  early  the  next  morning  In  the  presence 
of  Mr.  and  Mrs.  English,  and  that  Mrs.  En- 
glish at  the  time  then  told  him  in  the  same 
company  that  the  deceased,  shortly  prior 
thereto,  had  said  to  her  (Mrs.  English)  that 
appellant's  said  sister,  in  effect,  was  a  whore 
and  permitted  sexual  favors  to  young  men. 
The  state's  theory  was  that  none  of  this  was 
trae,  and  that  It  was  all  a  frame-up  by  ap- 
pellant to  establish  a  defense  in  the  killing. 
The  theory  of  tbe  state  was  that  appellant 
was  intimate  with  Mrs.  English,  and  that  the 
deceased,  the  night  before  the  killing,  bad 
actually  caught  and  seen  him  having  sexual 
Interconrse  with  Mrs.  English.  Each  side 
had  more  or  less  evidence  tending  to  support 
their  theory  and  deny  that  of  the  other.  De- 
ceased left  the  sick  man's  and  went  to  his 
home  early  the  next  morning.  Some  time 
dnring  the  morning,  before  noon,  appellant 
got  np  a  horse,  saddled  him,  and  rode  over 
the  country,  interviewing  several  persons 
and  riding  many  miles  hunting  a  six-shooter. 
To  one  of  the  parties  whom  he  interviewed 
for  this  purpose,  upon  being  told  that  the 
party  had  no  pistol,  he  told  such  party,  in 
^ect,  not  to  tell  that  he  had  applied  to  him 
for  a  pistol,  or  to  say  nothing  about  it  to 
any  one.  He  finally  succeeded  in  getting  a 
pistol,  then  rode  to  the  house  of  the  deceased. 
Tbe  deceased  bad  no  yard  fence.  He  lived  in 
n  honse  and  a  tent,  had  a  wife  and  several 


children.  When  appellant  rode  up  to  tbe 
honse  he  saw  one  of  deceased's  little  girls, 
and  asked  where  her  father  was.  The  child 
replied  he  was  in  the  backyard  tanning  a 
wolf  hide.  He  told  tbe  child  to  tell  her  fa- 
ther to  come  there;  he  wanted  to  see  him. 
Tbe  child  delivered  the  message,  and  deceas- 
ed sent  word  back  to  him  for  blm  to  come 
back  where  he  was.  Thereupon  appellant 
rode  around  where  be  was,  and  after  the  usu- 
al greetings  between  them  and  some  further 
conversation  and  invitation  by  deceased  for 
appellant  to  get  down  off  of  bis  horse,  as  tes- 
tified to  by  the  wife,  who  was  with  deceased 
at  tbe  time,  appellant  replied  that  be  did  not 
have  time,  and  he  wanted  to  see  him,  and 
asked  hlm^to  walk  off  with  him.  The  appel- 
lant remained  on  his  horse,  tbe  deceased  fol- 
lowed behind  some  30  steps  from  where  be 
got  up  from  tanning  the  wolf  hide,  and  ac- 
cording to  tbe  wife  and  the  little  girl,  appel- 
lant asked  the  deceased,  in  substance,  "What 
did  you  see  last  night?"  And  before  deceased 
bad  time  to  reply,  tbe  appellant  shot  and  kill- 
ed him.  The  ball  passed  through  the  heart 
of  the  deceased  and  killed  him  instantly. 
Appellant  then  immediately  ran  off  on  his 
horse.  Appellant  disputed  tbe  testimony  of 
tbe  deceased's  wife  and  daughter,  and,  in  ef- 
fect said  that  when  the  deceased  had  fol- 
lowed him  off  some  30  steps  to  have  the  talk 
with  him,  he  asked  deceased  what  be  had 
said  and  done  to  his  sister  the  night  before. 
Deceased  replied  that  he  did  not  do  anything. 
Appellant  said,  "Don't  go  to  denying  it,  you 
did;  I  want  yon  to  make  apologies."  De- 
ceased replied,  "Tou  damn  son-of-a-bltch,  hit 
tbat  road ;  that  is  what  you  do,"  with  a  mo- 
tion of  his  knife  or  band,  and  appellant  said, 
"You  take  that  back."  Deceased  said,  "I 
will  take  your  damn  guts  out;  that  Is  what 
I  will  do,"  and  made  a  lunge  at  him  with 
his  knife,  and  he,  appellant,  thei-eupon  shot 
and  killed  him.  The  evidence  on  the  one 
hand  was  amply  sufficient  to  show  a  premedi- 
tated, planned,  deliberate,  and  cool  murder 
without  any  provocation  or  justification.  On 
the  other  hand,  that  the  killing  was  justifia- 
ble in  self-defense,  or  if  not,  it  was  only 
manslaughter. 

The  court,  in  a  full,  fair  and  unusually  cor- 
rect charge,  properly  submitted  every  issue  to 
tbe  Jury  for  a  finding. 

The  offense  is  alleged  to  have  been  commit- 
ted on  January  24, 1912,  in  Pecos  county,  Tex. 
The  grand  Jury  of  that  county  duly  Indicted 
him  at  the  February  term,  1012,  and  returned 
an  indictment,  which  was  filed  in  said  court 
on  February  12,  1912.  At  tbe  beginning  of 
tbat  term  tbe  court  announced  be  would  call, 
and  it  seems  on  the  first  day  of  the  term 
entered  an  order,  duly  calling  a  special  term 
of  said  court  for  all  purposes,  to  be  held 
immediately  ui>on  the  adjournment  of  tbat 
term.  Tbe  trial  of  the  case  in  Pecos  county 
was  begun  at  said  February  term,  some  time 
early  in  March.  When  the  case  was  called 
for  trial  appellant  made  a  motion  to  continue 
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on  account  of  the  absence  of  one  witness  and 
the  sickness  of  another.  The  court  at  that 
time  overruled  said  motion,  and  proceeded 
with  the  trial.  A  jury  was  organized,  the  ap- 
pellant pleaded  not  guilty  and  some  of  the 
evidence  was  heard,  and  the  trial  proceeded 
until  Friday.  At  that  time  the  court  saw  ap- 
pellant's sick  witness,  bad  a  doctor  to  ex- 
amine him,  and  then  concluded  that  while  he 
thought  the  witness  was  shamming  to  some 
extent  In  appellant's  favor,  it  was  best  not 
to  force  the  witness  on  the  stand  until  the 
following  Monday,  and  adjourned  the  trial  of 
the  case  from  Saturday  until  the  following 
Monday.  Before  the  court  for  that  term  ex- 
pired, on  March  9,  1912,  the  court  duly  made 
and  signed  and  had  entered  in  the, minutes  of 
the  court,  and  read  and  approved  an  order  to 
this  effect:  "And  the  court  being  in  the  midst 
of  the  trial  of  the  case  of  the  State  of  Texas 
v.  R.  L.  Bullock,  No.  344,  pending  on  the 
criminal  docket  of  this  court,  and  I,  W.  O. 
Douglas,  the  Judge  presiding,  deeming  it  ex- 
pedient, do  here  now  order  that  the  present 
term  of  this  court  do  continue  until  the  con- 
clusion of  said  pending  trial."  The  trial  was 
resumed  the  following  Monday  morning.  Ap- 
pellant's sick  witness  was  put  upon  the  stand, 
and  testified  on  direct  examination.  Pend- 
ing the  cross-examination  by  the  state,  the 
court  became  satlsfled  that  the  witness  was 
too  ill  to  undergo  a  further  cross-examina- 
tion. The  appellant's  other  witness  had  not 
been  secured  up  to  that  time.  The  court  there- 
upon announced  to  appellant  and  his  attor- 
neys in  open  court  that  if,  under  the  circum- 
stances, they  desired  to  withdraw  their  an- 
nouncement and  continue  the  case,  on  their 
application  he  would  permit  it  to  be  done. 
The  appellant  and  his  attorneys  both,  in  open 
court,  made  a  motion  to  that  effect,  which  the 
court  granted  and  thereupon,  at  their  in- 
stance and  with  their  express  consent,  dis- 
charged the  Jury.  At  the  next  term  of  the 
court,  the  court  properly,  to  which  there  is 
no  complaint,  changed  the  venue  from  Pecos 
to  Maverick  county.  When  the  case  was 
reached  for  trial  in  Maverick  county,  appel- 
lant pleaded  former  Jeopardy,  based  on  the 
facts  above  stated  as  to  what  occurred  at  the 
■first  attempted  trial  in  Pecos  county.  As  we 
take  it,  he  bases  his  contention  on  the  fact 
that  the  appellant  was  not  personally  present 
when  the  court  called,  or  continued  the  term 
of  court  to  finish  the  trial. 

By  article  1726,  R.  S.,  It  is  provided  that 
whenever  any  district  -court  shall  be  in  the 
midst  of  a  trial  of  a  cause  when  the  time  for 
the  expiration  of  the  term  as  fixed  by  law 
shall  arrive,  the  Judge  presiding  shall  have 
the  power  and  may,  if  he  deems  it  expedient, 
extend  the  term  of  said  court  until  the  con- 
clusion of  such  pending  trial.  In  such  case 
the  extension  of  such  term  shall  be  shown 
In  the  minutes  of  the  court  before  they  are 
signed. 

[1]  By  our  law  a  defendant  must  be  pres- 
ent, when  he  is  tried  for  a  felony,  and  daring 


any  and  all  proceedings  of  an  actual  trial 
The  continuing  of  the  term  of  court  which  is 
about  to  expire,  in  order  to  have  time  to 
finish  the  trial,  is  no  part  of  his  trial,  and 
it  is  not  necessary,  although  it  would  not  be 
improper,  for  liim  to  then  be  present.  It 
would  be  no  more  necessary  for  h<m  to  be 
present  when  such  order  is  made  or  entered 
in  the  minutes  than  it  would  be  for  him  to 
be  present  at  the  expiration  of  each  day  of 
the  pending  trial  when  adjournment  occurs 
from  one  day  to  another,  or  for  any  other 
time  pending  the  term  when  the  court  com- 
mences from  day  to  day.  He  was  not  in 
former  jeopardy  by  the  proceedings  shown 
above,  and  the  court  correctly  sustained  a 
demurrer  to  his  plea. 

The  court  did  not  err  in  oTerruIlng  appel- 
lant's third  application  for  a  continuance,  in 
view  of  the  whole  record  in  this  case  and  the 
court's  explanation  of  appellant's  bill  to  the 
overruling  of  his  said  motion. 

[2]  The  court  jcommitted  no  reversible  er- 
ror In  overruling  appellant's  motions  to 
quash  the  original  special  venire  and  the  sec- 
ond special  venire,  as  claimed  by  him.  It  is 
elementary  in  this  state  that  our  statute,  pro- 
viding for  special  venires  and  the  organiza- 
tion of  a  Jury,  is  directory  and  not  manda- 
tory. The  record  in  this  case  shows  that  the 
court  properly  ordered  a  special  venire,  out 
of  which  some  of  the  Jurors  for  this  trial 
were  selected;  that  after  this  first  special 
venire  was  exhausted  he  properly  entered 
another  order  directing  the  summons  of  suffi- 
cient talesmen  out  of  which  to  complete  the 
Jury,  and  that  the  Jury  was  out  of  these  two 
sikecial  venires  duly  completed;  that  appel- 
lant did  not  exliaust  Ills  challenges,  and 
there  Is  n'othlng  to  show,  and  no  Intimation, 
that  any  objectionable  Juror  was  forced  upon 
him.  Besides,  the  record  shows  that  the  court 
substantially,  if  not  accurrately,  compiled 
with  the  law  as  to  both  special  venires.  Wil- 
liams V.  State,  29  Tex.  App.  100,  14  S.  W. 
388;  Jackson  v.  State,  30  Tex.  App.  664,  18 
S.  W.  643;  Murray  v.  State.  21  Tex.  App.  466, 
1  S.  W.  522;  Hudson  v.  State,  28  Tex.  App. 
325,  13  S.  W.  388;  Roberts  v.  State,  30  Tex. 
App.  299,  17  S.  W.  460;  Gonzales  v.  State,  58 
Tex.  Cr.  R.  258,  125  S.  W.  395;  BlzzeU  v. 
State  (Cr.  App.)  162  S.  W.  861;  Mays  ▼. 
State,  50  Tex.  Cr.  R.  165, 96  S.  W.  329;  Wood- 
ward V.  State,  50  Tex.  Cr.  B.  297,  97  S.  \\. 
499;  Black  well  v.  Stote,  61  Tex.  Cr.  R.  24, 
100  S.  W.  774.  It  is  needless  to  dte  other 
cases. 

[3]  One  of  the  state's  witnesses,  Mr.  Pur- 
cell,  who  is  a  civil  engineer  and  was  at  work 
building  a  railroad  through  that  country  at 
the  time  of  the  killing,  drew  a  map  or  plat, 
not  to  the  scale,  but  shown  to  be  substan- 
tially correct,  showing  the  various  roads,  the 
location  of  the  various  places  and  other  data 
proper  to  understand  the  location  and  situa- 
tion of  the  parties  and  places.  This  was  in- 
troduced In  evidence  by  the  state,  without 
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objection  by  the  appellant.  All  the  wit- 
nesses, more  or  less,  and  some  of  tbem  es- 
pecially, testified  about  tbe  various  persons, 
places,  and  things  with  reference  to  the  map, 
pointing  tbem  out  at  the  time  to  the  Jury. 
Among  other  witnesses  who  testified  and 
used  the  map  for  the  purposes  ytated  was 
Carroll  Fnlcher,  a  brother  of  the  deceased. 
Appellant  objected  to  this  in  a  general  way, 
because  the  said  map  was  not  correct,  mis- 
leading, and  calculated  to  lead  said  witness 
into  making  statements  which  sustained  the 
state's  theory  in  some  particulars.  The  bill 
pointed  out  no  sped  fie  testimony  and  ob- 
jected to  it  specially.  The  court  qualified 
the  biU  by  stating  that  Mr.  Purcell,  who 
made  the  plat,  was  a  civil  engineer  experi- 
enced In  drajring  maps,  and  there  was  no 
serious  conflict  of  testiinouy  as  to  any  point 
connected  with  the  said  plat  As  qualified, 
the  blU  shows  no  error.  Branch's  Grim. 
Law,  {  361. 

[4]  Appellant   has  several  bills  of  excep- 
tions to  the  testimony  of  various  witnesses 
about  the  finding  of  a  twig  near  where  de- 
ceased was  killed  some  several  days  after  the 
killing.    This  testimony  was  by  Mrs.  Fulcher, 
the  wife   of  the  deceased,  one  pf  the  de- 
ceased's brothers,  and  two  of  deceased's  chil- 
dren, his  little  girls.    The  bill  also  embraces 
some  objections  to  the  order  in  which  this 
testimony  was  introduced.    The  substance  of 
the  evidence  is  this:  The  little  girls  testified 
that  when  appellant  called  deceased  off  from 
where  be  was   tanning  the  wolf  hide.   In 
following  appellant,  he  cut  a  twig  off  of  a 
mesquite  bush,  carried  that  along  with  him 
in  his  band,  and  was  whittling  on  It  when 
appellant  killed  him.    Mrs.  Fulcher  and  de- 
ceased's brother  did  not  know  of  this  until 
several  days  after  deceased  was  killed,  when 
the  little  girls  told  them  of  it    As  soon  as 
they  were  told,  they  thereupon  went  to  the 
scene  of  the  killing,  hunted  for  such  a  twig 
near  where  deceased   fell   when  shot,   and 
found  it;    they   thereupon  hunted  for  and 
found   the   mesquite   bush   from   which   the 
twig  was  cut,  and  fitted  it  thereto,  and  tes- 
tified that  It  fit  exactly,  and  both  showed  it 
had  been  recently  cat    The  little  girls  swore 
positively    that   their   father   did   cut   this 
twig   off   of   the   mesquite   bush   when   he 
walked  off  with  appellant,  and  was  whittling 
on  it  at  the  time  he  was  killed.    The  fact 
that  Mrs.  Fulcher  and  deceased's  brother  did 
not  know  of  this,  and  did  not  hunt  for  and 
find  said  twig  until  several  days  after  the 
Ulllng,  would  go  to  the  weight  and  not  to  the 
admisslblUty  of  the  evidence.     No  error  is 
shown  in  the  order  in  which  the  evidence 
was  Introduced,  and  none  of  appellant's  blUs 
on  this  subject  show  any  error. 

[i,  I]  The  state  first  Introduced  on  the  sub- 
ject of  this  twig,  and  the  finding  of  It,  etc., 
Mrs.  Fnlcher,  deceased's  wife,  and  the  said 
brother  of  deceased.  After  introducing  much 
other  evidence,  the  state  rested  without  in- 


troducing the  two  Uttle  girls.  Thereupon, 
and  before  proceeding  with  tbe  trial,  appel- 
lant sought  to  have  the  Uttle  girls  first 
placed  on  the  stand,  as  they  were  eyewitness- 
es also  to  the  killing,  and  have  them  to  testify. 
The  court  denied  this;  they  thereupon, 
sought  permission  of  the  court  to  consult 
said  witnesses  in  company  with  their  mother, 
and  wanted  tbe  court  to  instruct  them,  and 
require  them  to  tell  appellant  and  his  coun- 
sel what  their  testimony  was  going  to  be.  The 
court  permitted  them  to  seek  and  attempt 
to  have  the  interview,  but  the  witnesses 
would  not  tell  appellant  and  his  counsel  what 
their  testimony  would  be,  and  the  court  in- 
formed the  appellant's  attorneys  that  he  had 
no  power  to  require  them  to  do  so.  The  ap- 
pellant complains  of  the  action  of  the  court 
In  this  matter.  It  bas  been  too  often  decid- 
ed and  too  well  established  to  need  citation 
to  the  authorities  that  the  state  was  not 
compelled  to  Introduce  all  of  Its  testimony 
and  put  all  tbe  eyewitnesses  to  the  killing 
upon  the  stand  in  opening  its  testimony.  It 
is  also  well  established,  and  has  been  clearly 
held  by  this  court,  that  the  court's  action  in 
not  compelling  the  little  girls  to  tell  the 
appellant  and  his  counsel  what  they  would 
testify  to,  and  tbe  court's  action.  In  no  way 
showed  any  error.  Creswell  v.  State,  14 
Tex.  App.  1. 

As  stated  above,  self-defense  was  very  per- 
tinently and  clearly  raised  by  appellant's  tes- 
timony alone.  He  attacked  the  character  of 
deceased,  and  testified  that  the  deceased  had 
told  him  about  whipping  a  Mexican  in  Crane 
county,  where  he  then  lived,  and  running 
another  man  by  the  name  of  Boswortb  in  bis 
bouse  with  his  knife,  and  told  what  the  trou- 
ble was  about  And  that  the  deceased  told 
him  that  he  hit  the  Mexican  with  a  bucket 
and  a  rock,  and  when  Bosworth  took  It  up, 
or  Interfered,  that  he  threatened  to  "take 
Bosworth's  guts  out"  and  that  he  would 
have  cut  Bosworth  if  he  could  have  gotten  to 
him,  and  that  the  reason  he  couldn't  get  to 
him  was  that  Bosworth  ran  into  his  house. 
In  addition  to  testifying  that  deceased  told 
him  this,  he  said  Mert  Kevlll,  a  relative  of 
appellant,  and  a  Mr.  Miller,  also  told  him 
about  It  all  before  he  killed  deceased.  He 
then  further  attacked  the  character  of  de- 
ceased and  Introduced  Bosworth  and  Nevill, 
who  also  testified  ttyisubstantlally  the  same 
thing  about  the  deceased  having  a  fight  with 
a  Mexican  and  his  threat  to  cut  and  "take  out 
Bosworth's  guts"  with  his  knife,  and  that 
they  told  appellant  of  this  before  this  killing. 
This  evidence  clearly  attacked  the  deceased 
as  a  violent  and  dangerous  man,  and  espe- 
cially In  the  particular  of  cutting,  etc.,  with  a 
knife,  and  appellant.  In  his  testimony,  fitted 
this  in  with  his  own  as  to  what  occurred  and 
was  said  between  him  and  deceased  at  the 
time  he  killed  him,  and  said  that  the  de- 
ceased attempted  and  threatened  to  do  to 
him  Just  exactly  what  he  claims  the  deceas- 
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ed  had  attempted  on  said  Boswell.  There- 
upon the  state  was  permitted,  over  appel- 
lant's objection,  to  prove  by  Boswell  on 
cross-examination  and  by  some  other  witness- 
es that  the  general  reputation  of  deceased 
was  that  of  a  quiet,  peaceable  and  law-abid- 
ing man. 

[7]  It  is  well  settled  that  when  pertinent, 
as  in  this  case,  an  appellant  can  attack  the 
deceased  by  showing  that  he  was  a  violent 
and  dangerous  man.  Ordinarily  such  proof 
must  be  made  by  showing  that  such  was  his 
general  reputation.  Heffington  v.  State,  41 
Tex.  Or.  R.  319,  54  S.  W.  755;  ConneU  v. 
State,  45  Tex.  Or.  R.  153,  75  S.  W.  512;  Poole 
V.  State,  45  Tex.  Or.  R.  362,  76  S.  W.  565; 
Darter  v.  State,  39  Tex.  Cr.  R.  44,  44  S.  W. 
850,  and  other  cases.  It  is  equally  well  set- 
tled that  when  self-defense  is  an  issue,  and  it 
is  proper  or  necessary  to  show  the  state  of 
mind  of  the  appellant  at  the  time  of  the 
commission  of  an  otCense,  be  can  then  so  at- 
tack, the  deceased  by  showing  specific  acts  of 
violence  which  were  then  known  to  him,  or 
bad  been  communicated  to  him,  which  acts  of 
violence  show  or  tend  to  show  that  the  de- 
ceased was  a  violent  and  dangerous  man. 
Crow  V.  State,  48  Tex.  Cr.  R.  420,  88  S.  W. 
814;  ChUders  v.  State,  30  Tex.  App.  160,  16 
S.  W.  903,  28  Am.  St.  Rep.  899;  Spencer  v. 
State,  59  Tex.  Cr.R.  217, 128  S.  W.  122;  Poer 
V.  State  (Cr.  App.)  67  S.  W.  500,  and  other 
cases. 

[8]  Whenever  the  circumstances  are  such 
as  to  authorize  an  appellant  to  introduce 
such  specific  acts,  the  state,  in  cross-examina- 
tion, should  then  be  i>ermitted  to  go  into  the 
particulars  of  such  specific  acts  for  the  pur- 
pose of  showing  that  the  deceased  was  jus- 
tifiable, or  rebut  defendant's  theory  that 
such  acts  show  him  to  have  heen  a  violent 
and  dangerous  person.  Such  specific  acts 
would  tend  to  show,  and  in  some  instances 
might  show,  the  deceased  to  be  a  violent  and 
dangerous  man,  equally  or  more  than  his 
mere  general  character  or  reputation  on  the 
point  Certainly,  when  an  appellant  Is  per- 
mitted to  so  attack  a  deceased,  the  state 
should  then  be  permitted,  if  it  could,  to  in- 
troduce proof  to  rebut  such  evidence.  The 
lips  of  the  murdered  man  are,  of  course, 
closed.  He  cannot  testify  to  dispute  or  re- 
fute such  evidence  by  an  accused.  The  state, 
therefore,  unquestionably  has  the  right  to 
meet  this  proof  by  showing  that  the  general 
reputation  or  character  of  a  deceased  was 
that  of  a  quiet,  peaceable  and  law-abiding 
man,  and  not  the  reverse,  as  attempted  to  be 
shown  by  an  appellant.  Among  other  objects 
of  our  Code,  as  expressly  enacted  therein,  it 
is  said  Its  object  is  "to  bring  to  the  investiga- 
tion of  each  offense  on  the  trial  all  the  evi- 
dence tending  to  produce  conviction  or  ac- 
quittal." C.  C.  P.  art  1.  In  the  recent  case 
of  Hysaw  v.  State  (Cr.  App.)  155  S.  W.  042, 
on  this  question,  we  said:  "We  think  that 
where  the  appellant  puts  the  reputation  of 


the  deceased  in  issue  on  this  subject  by  evi- 
dence either  of  his  general  reputation  to  that 
effect  or  by  specific  acts  showing  it,  then  it 
would  be  proper  for  the  state  to  rebut  this 
by  showing  that  his  reputation  in  this  re- 
spect was  not  as  attempted  to  be  shown  by 
such  evidence,  but  his  character  was  that  of 
a  peaceable,  quiet,  and  law-abiding  man." 
Railroad  v.  Raney,  86  Tex.  367,  25  S.  W.  U; 
Railroad  v.  Weldeman  (Civ.  App.)  62  S.  W. 
810;  7  Ency.  of  Ev.  240. 

[9]  It  is  also  well  established  that  when 
the  evidence  is  confined  to  the  acts  of  the  de- 
ceased at  the  very  time  of  the  killing  and 
are  the  res  gestae  thereof,  and  such  acts  show 
him  to  he  a  violent  and  dangerous  man,  then 
the  state  cannot  rebut  by  proof  of  his  good 
reputation  in  those  respects.  This  is  well  es- 
tablished by  the  cases  of  Gregory  v.  State. 
50  Tex.  Cr.  R.  73,  94  S.  W.  1041;  Keith  v. 
State,  50  Tex.  Cr.  R.  63,  04  S.  W.  1044; 
Wakefield  v.  State,  50  Tex.  Cr.  R.  124,  94  S. 
W.  1048;  Moore  v.  State,  46  Tex.  Cr.  R.  54, 
79  S.  W.  665,  and  other  cases  cited  by  ai^el- 
lant  The  court,  therefore,  under  the  circum- 
stances and  facts  of  this  case,  committed  no 
error  in  permitting  the  state  to  introduce  the 
said  evidence  complained  of  by  appellant. 

AppeUanl,  in  his  motion  for  new  trial  has 
attacked  various  words,  phrases,  and  para- 
graphs of  the  court's  charge.  His  motion  on 
the  subject  embraces  a  considerable  number 
of  typewritten  pages.  The  court's  charge  is 
lengthy,  but,  as  we  have  said  above,  it  is  a 
most  admirable  charge,  properly  presenting 
every  issue,  and  correctly  enunciating  the 
law  applicable  thereto,  that  was  raised  by  the 
evidence  in  this  case.  It  is  unnecessary  to 
discuss  either  or  all  of  appellant's  objectiODS. 
After  a  careful  consideration  of  them.  It  is 
our  opinion  that  they  point  out  no  error. 

The  judgment  will  be  affirmed. 


CARTER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
25,  1914.) 

1.  Cbiminai,  Law  (§  1206*)— Tbial— Suspend- 
En  Sentence  Law. 

The  Indeterminate  Sentence  Act  April  3, 
1913  (Acta  33d  Leg.  c  132),  being  void,  did  not 
repeal  the  Suspended  Sentence  Act  Feb.  11, 
1913  (Acts  33d  Leg.  c.  7),  which  act  is  expressly 
declared  to  be  unafiFected  bv  the  Second  Inde- 
terminate Sentence  Act  enacted  AuKust  18, 1913 
(Acts  33d  Lejf.  (1st  Called  Sess.]  c.  6)  8  10, 
and  hence  it  is  improper  to  deny  the  submission 
of  an  accused's  plea,  made  in  accordance  with 
the  Suspended  Sentence  Act. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3271-3277,  3279,  3280;  Dec 
Dig.  i  1206.»] 

2.  Cbiminal  Law  (i  508*)  —  Aocoufucx  — 
Competency— AccKssoBT. 

Under  Code  Cr.  Proc.  1911,  art  791,  de- 
claring that  persons  charged  as  principals,  ac- 
complices, or  accessories,  whether  in  the  same 
indictment  or  different  indictments,  cannot  be 
introduced  as  witnesses  for  one  anpUier,  ac- 
cused, charged  with  assault  with  intent  to  mnr- 
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der,  cannot  Introduce  his  brother  aa  a  witness 
in  his  behalf,  where  the  brother  was  an  actiye 
participant  in  the  same  affray  out  of  which 
grew  the  proaecntion,  and  was  himself  under  in- 
dictment. 

[EM.  Note.— For  other  oases,  see  Criminal 
Lawj  Cent.   Dig.   U  1099-1123;    Dec.   Dig.   { 

5.  CsaanAL  Law  (|  665»)-r-TBiAL— Ovbbbtji,- 
nto  or  Objections. 

In  a  prosecution  for  assault  with  intent  to 
murder,  where  accused's  brother  was  tendered 
as  a  witness,  although  he  had  participated  in 
the  affray  and  was  also  under  indictment,  the 
action  of  the  court  in  reprimanding  accused's 
counsel  and  complimenting  such  counsel  upon 
his  knowledge  of  criminal  law  and  long  experi- 
ence in  practice  thereof  when  sustaining  the 
objection  to  the  brother's  competency,  was  not 
improper;  the  statute  expressly  declaring  the 
brother  to  be  incompetent 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1520-1023.  1527,  1536;  Dec. 
Dig.  i  655.*) 

4.  Cmminal  Law  (j  426*)— Evidence  —  Ad- 

laSSIBILITT. 

Where  aecnsed  claimed  that  he  and  his 
brother  met  the  prosecutors  by  chance,  and  that 
the  fight  was  not  of  his  seeking,  evidence  that 
aocnsed's  brother,  when  he  left  the  place  he  bad 
been  during  the  evening,  stated  that  he  was 
going  to  his  father's  to  stay  the  balance  of  the 
night,  it  then  being  about  1  o'clock,  is  admissi- 
ble, even  though  accused  had  met  the  prosecu- 
tors earlier  in  the  evening,  when  they  were 
carrying  some  young  ladies  home  and  bad 
threatened  them,  using  offensive  language  and 
had  stated  that  he  would  get  his  brother  and 
attack  them  later  that  night. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  1011;  Dec.  Dig.  i  426.*] 

6.  Homicide   (|  307*)- Tbiai>-Instruction8. 

Where  the  evidence  did  not  raise  simple  as- 
sault, but  showed  accused  to  be  guilty  of  an  as- 
sault with  intent  to  murder,  the  refusal  of  a 
charge  on  simple  assault  was  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {{  63a-641;  Dec.  Dig.  g  307.*] 

Appeal  from  District  Court,  Eastland 
Connty;    Thomas  L.  Blanton,  Judge. 

Charley  Carter  was  convicted  for  an  as- 
sanlt  with  intent  to  murder,  and  he  appeals. 
Keversed  and  remanded. 

S.  W.  Bishop,  of  Gorman,  and  J.  R.  Stub- 
blefleld,  of  Eastland,  for  appellant.  C.  E. 
I^ane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  for  an  assault  with  Intent  to  mur- 
der John  Lantron. 

[1]  The  record  shows  that  before  the  trial 
began,  under  Act  of  Feb.  11,  1913,  p.  8,  ap- 
pellant duly  filed  a  sworn  plea  In  accordance 
with  the  statute,  seeking  a  suspension  of 
his  sentence  in  the  event  he  was  convicted 
and  bis  punishment  fixed  at  five  years  or 
less  in  the  penitentiary.  He  asked  a  spe- 
cial charge  submitting  this  issue  to  the  Jury, 
whlcb  the  court  refused  to  give,  to  which  he 
excepted.  He  also  excepted  to  the  charge  of 
the  court  because  not  submitted  by  the  court 
In  bis  main  charge,  and  preserved  the  point 
by  Ills  motion  for  new  trial.  It  seems  the 
court  was  of  the  opinion  that  Indeterminate 


Sentence  Act  April  3,  1913,  p.  262,  passed  at 
the  same  session  of  the  Legislature  as  the 
previous  act  above  noted,  repealed  the  said 
first  act,  and  hence  refused  to  submit  the 
question  at  all  to  the  Jury.  In  this  the  court 
was  in  error,  which  necessitates  a  reversal 
of  this  Judgment.  This  court,  in  repeated  de- 
cisions, has  held  that  the  said  Indeterminate 
Sentence  Act  was  void.  Ex  parte  Marshall, 
161  S.  W.  112.  Whether  void  or  not.  It  did 
not  repeal  the  said  Suspended  Sentence  Act. 
The  two  acts,  without  quesHon,  if  the  lat- 
ter had  been  valid,  should  have  been  con- 
strued together,  and  both  could  stand,  and 
the  latter  did  not  repeal  the  former.  How- 
ever, the  said  act  of  April  3,  1913,  has  been 
entirely  substituted  by  the  Legislature  by 
Act  Aug.  18.  1913,  p.  4,  passed  at  a  special 
session  of  the  same  Legislature.  Section  10 
of  the  last  act  expressly  states  that  it  shall 
not,  in  any  manner,  be  held  to  in  any  wise  re- 
peal, limit,  or  aflfect  said  Act  Feb.  11,  1913. 
p.  8. 

[2,  $]  Dave  Carter,  the  brother  of  appel- 
lant, was  in  the  same  fight,  and,  the  evidence 
shows,  an  active  participant  therein  with 
the  appellant  The  grand  Jury  indicted  him 
at  the  same  time  it  indicted  api)ellant.  Un- 
questionably from  the  state's  viewpoint,  both 
by  the  Indictment  and  the  evidence,  Dave 
Carter,  was  a  principal,  or  an  accomplice  in 
the  same  offense  with  which  appellant  was 
charged.  Under  such  circumstances  our 
statute  expressly  provides  (article  791,  C.  C. 
P.):  "Persons  charged  as  principals,  accom- 
plices or  accessories,  whether  in  the  same 
indictment  or  different  indictments,  cannot 
be  introduced  as  witnesses  for  one  another." 
This  Is  peremptory,  and  the  trial  Judge  has 
no  discretion  to  violate  it  in  the  trial  of  a 
case.  Appellant,  by  his  attorney,  offered 
before  the  jury  on  the  trial  of  the  case  to 
introduce  Dave  Carter  as  a  witness  for  ap- 
pellant The  judge  himself  refused  to  per- 
mit this  and  reprimanded  appellant's  attor- 
ney, also  in  the  presence  and  hearing  of  the 
Jury,  for  so  offering  said  witness,  and  he 
also  complimented  the  attorney  for  his  knowl- 
edge in  criminal  law  and  bis  long  experience 
In  the  practice  thereof.  Of  course,  it  is  to 
be  regretted  tiiat  such  matters  should  be 
injected  into  the  trial  of  a  case.  But  appel- 
lant's bill,  as  to  this  matter,  does  not  show 
any  error  in  the  action  of  the  court  under 
the  circumstances. 

[4]  The  state's  case  would  show  that  prior 
to  the  alleged  assault  one  of  the  brothers 
of  appellant  had  had  a  fight  with  one  of 
John  Lantron's  brothers,  in  which  John  Lan- 
tron's  brother  was  cut  by  appellant's  brother 
and  appellant's  brother  beat  up.  The  as- 
sault in  this  case  was  shown  to  have  occur- 
red attout  midnight  or  after,  one  Saturday 
night,  a  dark,  drizzly,  rainy  night:  that  the 
three  Lantron  brothers  were  going  home  from 
their   father's  with   the  three   Free  young 
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ladles;  the  brothers'  sister  accompanying 
them;  that  appellant  caught  np  with  them, 
and  not  only,  In  effect,  Insnlted  the  Lantron 
brothers'  sister,  without  any  provocation,  but 
also  used  In  her  presence,  and  In  the  pres- 
ence of  the  other  young  ladles,  very  offen- 
sive epithets  and  cursed  and  abused  the  Lan- 
tron boys,  and  threatened,  not  only  at  that 
specific  time,  but  later  during  the  same  night, 
to  do  them  serious  bodily  injury,  if  not  kill 
them,  and  also  at  the  time  stated  to  them 
that  be  would  go  and  get  his  brother  Dave 
Carter  and  carry  out  his  threat  against  them 
that  night ;  that  he  did  go  and  get  his  broth- 
er Dave,  waylaid  the  thrdb  Lantron  boys 
as  they  were  returning  from  the  Frees  to 
their  home,  and  seriously  and  violently,  and 
without  any  provocation  whatever,  assaulted 
them,  shot  at  and  cut  one  or  more  of  them, 
and  imocked  down  John  Lantron  with  a 
piece  of  board  off  of  the  bridge  where  they 
assaulted  them.  Appellant  denied.  In  effect, 
most  all  of  this,  and  claimed  that  the  meet- 
ing of  him  and  his  brother  Dave  with  the 
three  Lantron  boys  at  the  place  where  they 
assaulted  them,  and  where  the  fight  occur- 
red, was  by  mere  accident  While  this  was 
his  contention,  the  great  preponderance  of 
the  evidence  on  this  point  was  In  favor  of 
the  state  and  against  appellant  Under  these 
circumstances,  as  tending  to  support  appel- 
lant's said  testimony  and  theory,  he  offered 
to  prove.  In  effect,  by  two  witnesses  that 
Dave  Carter,  when  he  left  where  he  was 
that  night  stated  that  he  was  going  to  his  fa- 
ther's to  stay  the  balance  of  the  night  It  then 
being  about  1  o'clock  at  night  On  objection 
by  the  state,  the  court  excluded  this  testimo- 
ny, and  qualified  appellant's  bills  on  the  sub- 
ject by  stating  that  about  11:30  o'clock  of  the 
night  of  the  assault,  while  the  Lantron  boys 
were  returning  from  a  social  gathering  with 
their  sister  and  other  young  ladles,  appel- 
lant rode  up  and  after  some  conversation 
threatened  to  shoot  one  of  the  tiantrons,  and 
called  him  a  damn  son  of  a  bitch ;  that  Rus- 
sell testified  that  when  appellant  was  leav- 
ing he  told  the  Lantrons  that  he  was  going 
to  wake  up  his  brother  Dave  and  with  him 
go  back  to  the  bridge,  where  the  fight  oc- 
curred; that  when  the  Lantrons  were  pass- 
ing this  point  at  the  bridge  that  night,  re- 
turning home,  Dave  Carter  assaulted  one  of 
them  about  midnight,  and  drew  a  pistol  on 
him,  and  that  appellant  shot  one  of  the  Lan- 
trons, and  the  court  therefore  held  that 
Dave  Carter's  declarations,  when  he  was 
leaving  the  house  that  night,  were  self-serv- 
ing and  inadmissible  under  the  circumstanc- 
es. The  great  preponderance  of  the  evidence 
shown  by  this  record  was  against  appellant 
on  this  issue,  yet,  as  we  understand  the  law, 
he  was  entitled  to  Introduce  this  evidence, 
for  It  was  for  the  Jury  to  pass  upon  the  is- 
sue, and  not  the  court,  however  improbable 
or  untrue  the  court  may  have  thought  his 


declarations  were  at  the  time.  See  Branch's 
Crlm.  Law,  {  337,  and  cases  cited  by  him. 

Appellant  has  several  complaints  to  the 
court's  charge,  and  to  the  refusal  of  the 
court  to  give  certain  of  his  special  requested 
charges.  The  court's  charge,  in  our  opinion, 
fairly  and  fully  presented  the  issues  to  the 
jury,  and  none  of  appellant's  complaints 
thereto  are  well  founded.  None  of  his  spe- 
cial refused  charges  should  have  been  given. 

[J]  The  evidence,  as  presented  by  this  rec- 
ord, does  not  raise  simple  assault,  and  the 
court  did  not  err  in  not  submitting  It 

For  the  error  above  pointed  out  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


QUALLS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,  1914.) 

1.  CBntiwAi  Law  (|  829*)  —  Inbtbuctions— 
Requxsts— Maitebs  Oovebed  bt  Gehkbai. 
Chabqe. 

In  a  prosecution  for  abandonment  after 
seduction  and  marriage,  a  requested  instruction 
that  if  the  wife  abandoned  accused  in  Okla- 
homa, then  hia  subsequent  refusal  to  live  with 
her  in  Texas  was  not  an  abandonment,  was  suf- 
ficiently covered  by  an  instruction  that  accused 
should  be  acquitted  if,  after  they  were  married, 
his  wife  abandoned  hiim. 

[Ed.    Note. — For   other    cases,    see   Criminal 
Law,  Cent.  Dig.  §  2011 ;   Dec.  Dig.  {  829.*] 

2.  Cbiminal  Law  (§  815*)  —  Evidence  —  In- 
btbuctions. 

Where  evidence  is  admissible,  a  requested 
instruction  excluding  ttie  jury  from  considering 
it  for  any  purpose  as  against  defendant  is  prop- 
erly refused. 

[Ed.    Note.— For   other    cases,   see    Criminal 
Law,  .Cent  Dig.  H  1922,  1986;    Dec.  Dig.  i 

3.  Husband  and  Wikb  d  313*)— Abandon- 
ment—Evidence. 

Where,  in  a  prosecution  for  abandonment 
after  seduction  and  marriage,  defendant  sought 
to  show  that  tiis  wife  abandoned  him  in  another 
state,  and  that  he  refused  to  live  with  her  when 
she  came  to  Texas,  because  he  had  been  inform- 
ed by  his  father  that  she  had  returned  to  Texas 
to  send  him  to  the  penitentiary,  all  of  which 
the  wife  denied  or  explained,  evidence  that  de- 
fendant did  not  intend  to  live  with  his  wife  lon- 
ger than  the  two  years  required  by  law  is  jperti- 
nent. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1110;    Dec  Dig.  {  313.*] 

4.  Criminai.  Law  (f  829»)  —  Inbtbuctions— 
Requests. 

An  instruction,  in  a  prosecution  -for  aban- 
donment after  seduction  and  marriage,  that  if 
defendant  seduced  prosecutrix,  and  thereafter 
oiTered  to  marry  her,  but  she  refused  to  marry 
him,  then  accused  would  not  be  guilty,  sufii- 
ciently  covers  a  requested  instruction  that,  if 
defendant  seduced  prosecutrix,  and  he,  in  good 
faith,  after  she  was  found  to  be  pregnant,  of- 
fered to  marry  her,  and  she  refused,  he  should  be 
acquitted. 

[EM.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  f  2011;  Dec  Dig.  {  829.*] 

5.  Husband  and  Wife  (J  313*)— Abandon- 
ment—Evidence. 

In  a  prosecution  for  abandonment  after  se- 
duction and  marriage,  evidence  that  the  prosecu- 
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tiix  had  been  engaged  to  other  men  prior  to  the 
time  she  became  engaged  to  defendant  was  not 
germane,  where  there  was  no  proof  oftered  as  to 
criminal  intimacy. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  UIO;   Dec  Dig.  t  813.*] 

6.  CBiMifTAL  Law  (§  666*)— Rehabk  of  Coubt 
— ^Weight  or  Evidence. 

Where  it  is  sought  to  compel  a  prosecotriz, 
in  a  prosecution  for  abandonment  after  seduc- 
tion and  marriage,  to  gives  the  names  of  her  for- 
mer fiances,  a  remark  of  the  court  in  admitting 
the  evidence  that  he  did  not  think  it  waa  seri- 
ons,  and  the  jury  could  weigh  it  for  what  it 
was  worth,  was  not  a  comment  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  1524-1533;  Dec.  Dig.  { 
656.*] 

7.  Cbiminal  Law  (§  361*)- Explanation  or 
Testimont. 

In  a  prosecution  for  abandonment  after  se- 
daction  and  marriage,  in  which  it  was  shown 
on  the  issae  of  abandonment  by  the  wife  in  an- 
other state  that  prosecutrix  made  a  remark  that 
Bhe  was  goin^  to  Texas  to  get  revenge  and  place 
her  husband  in  the  penitentiary,  it  was  permis- 
sible to  explain  the  remarks  by  evidence  that 
they  were  retaliatory  statements  made  after 
she  had  been  told  she  would  be  paid  money  to 
release  her  husband,  and  that  she  had  possession 
of  a  letter  written  by  her  husband  expressing 
his  joy  at  his  freedom. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $§  802,  803 ;   Dec.  Dig.  {  361.»] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Coryell  Coun- 
ty ;   J.  H.  Arnold,  Jadge. 

Tom  Quails  was  convicted  of  abandonment 
after  seduction  and  marriage,  and  be  ap- 
peals.   AfiSrmed. 

See,  also,  158  S.  W.  539. 

C  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 


HARPER,  X  I  cannot  concur  In  the  re- 
versal of  this  case,  but  think  the  judgment 
should  be  affirmed. 

[1]  The  first  error  stated  in  the  above  opin- 
ion reversing  the  case  is  stated  as  follows: 
"It  will  be  noted  the  court  did  not  submit 
the  issue  that  if  defendant's  wife  abandoned 
him  in  Oklahoma  that  his  subsequent  refusal 
to  live  with  her  in  Coryell  eoimty  would 
entitle  him  to  an  acquittal."  The  court  did 
instruct  the  jury:  "Unless  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  committed  the  offense  of  seduction 
upon  Miss  Olive  Pierce,  as  alleged  in  the  in- 
dictment, you  will  acquit  him.  If  you  find 
from  the  evidence  that  the  defendant,  Tom 
Quails,  had  intercourse  with  Miss  Olive 
Pierce,  without  a  promise  of  marriage,  if 
be  did  do  so,  or  if  the  defendant  seduced 
Olive  Pierce,  and  thereafter  offered  to  marry 
her,  but  that  she  refused  to  marry  Mm,  or 
if,  after  they  -were  married,  hit  wife  ahar^ 
dotted  him,  or  was  guilty  of  excesses,  cruel 
treatment,  or  outrages  toward  him  of  such 
a  nature  as  to  render  their  living  together 
insupportable,  or  if  you  have  a  reasonable 
doubt  thereof,  you  will  acquit  the  defendant." 
(Italics  ours.)     It  wiU  be  noticed  that  in 


this  charge  the  court  instructs  the  Jury  that, 
if  Mrs.  Quails  abandoned  her  husband,  he 
should  be  acquitted,  and  was  a  sufficient  pres- 
entation of  tliat  issue,  and  it  was  not  neces- 
sary to  give  the  special  requested  charge, 
for  in  the  main  charge  of  the  court  he  had 
affirmatively  submitted  every  defensive  issue 
made  by  the  testimony  offered  in  behalf  of 
appellant. 

[2,  3]  Neither  do  we  think  tliat  the  second 
special  charge  quoted  In  the  opinion  should 
have  been  given.  It  was  either  error  to 
admit  the  testimony,  or  the  charge  was  in- 
applicable, for  it  instructs  the  jury  it  could 
not  be  considere<i  for  any  piurpose  as  against 
the  defendant  If  it  could  not  be  considered 
by  the  Jury  "even  as  a  drcumstance  agatost 
him"  on  any  phase  of  the  case,  it  was  im- 
properly before  them.  In  the  opinion  on  the 
former  appeal,  we  held  tills  testimony  ad- 
missible (Quails  V.  State,  158  S.  W.  538), 
and  our  reason  for  so  doing  was  that  Mrs. 
Quails  was  testifying  to  a  positive  abandon- 
ment by  appellant,  and  a  refusal  to  live  with 
her  after  a  solicitation  on  her  part  to  renew 
their  relations  as  husband  and  wife.  Appel- 
lant, by  his  testimony,  was  attempting  to 
show  that  Mrs.  Quails  abandoned  him,  and 
the  reason  of  his  refusal  to  renew  the  rela- 
tions as  husband  and  wife,  when  solicited  by 
his  wife  to  do  so,  was  that  he  had  been  in- 
formed by  his  father  that  she  had  returned 
to  Texas  to  send  him  to  the  penitentiary. 
He  denied  that,  when  he  left  her  in  Okla- 
homa and  came  back  to  Texas,  he  intended ' 
to  abandon  his  wife;  he  said  he  intended  to 
return  to  her  all  the  time  until  he  got  this 
information  from  his  father,  and  he  would 
have  continued  to  live  with  her  but  for  the 
fact  his  father  had  told  him  his  wife  had  said 
that  she  had  come  back  to  Texas  to  send 
him  to  the  penitentiary;  introduced  his  fa- 
ther to  prove  that  he  had  so  -told  his  son, 
and  his  unde  B.  L,  Quails  to  prove  that  his 
wife  had  said  that  she  was  returning  to 
Texas  for  this  purpose.  His  wife  denied 
making  such  remark,  saying  the  only  remark 
she  did  make  to  B.  L.  Quails  was,  when 
appellant's  uncle  R.  L.  Quails  told  her  that 
appellant  did  not  Intend  to  live  with  her 
any  more,  and  he  would  give  her  $250  to  re- 
lease appellant,  she  became  angry  and  said 
that  she  was  going  home  to  get  "revenge." 
And  then  testified  that,  when  her  anger  cooled, 
she  had  no  desire  to  prosecute  appellant,  if 
be  would  continue  to  live  with  her  as  hus- 
band and  wife,  and  that  she  wrote  htm  a 
letter  in  which  she  requested  a  renewal  of 
the  relations  vdth  appellant  as  husband  and 
wife.  B.  L.  Quails  testified  he  offered  her 
the  $250  to  release  appellant,  but  says  he 
did  not  tell  her  that  appellant  had  then  quit 
her,  saying  he  only  told  her  that  Tom  (ap- 
pellant) would  not  live  with  her  longer  than 
the  two  years  required  by  law  anyway.  Under 
such  circumstances  we  think  appellant's  often 
expressed  intention,  before  and  after  marry- 
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Ins  bis  wife,  tliat  be  did  not  Intend  to  live 
with  her  longer  than  the  two  years  required 
by  law  (of  which  fact  she  was  not  made 
aware  at  the  time  she  married  him),  was 
admissible  In  evidence  as  bearing  on  the  fact, 
first,  whether  he  or  Mrs.  Quails,  In  fact,  did 
the  act  of  abandoning,  and,  secondly,  on  the 
Issue  of  whether  or  not  the  statement  of  his 
father  to  him  that  she  had  come  to  Texas 
to  send  him  to  the  penitentiary,  was  his  sole 
reason  for  refusing  to  live  with  her  after 
she  came  back  to  Texas,  as  claimed  by  him. 
And  If  the  testimony  was  admissible  on  these 
issues,  the  court  correctly  refused  the  special 
charge  that  it  could  not  be  oonsldered  for  any 
parpose,  and  the  charge  of  the  court  in  sub- 
mitting the  issues  is  not  subject  to  the  criti- 
cism that  "It  authorized  the  Jury  to  convict 
appellant,  if  they  believed  he  Intended  to 
abandon  his  wife  after  two  years."  Such  an 
issue  was  not  submitted  to  the  Jury,  nor 
could  the  Jury  have  been  misled  Into  any 
such  misconception  of  the  charge  as  given. 

[4]  The  contention  In  the  opinion  that  the 
court  should  have  given  the  special  charge 
presenting  the  issue  that,  if  appellant  offered 
to  marry  her,  she  refused  such  offer,  we  can- 
not agree  to  for  two  reasons:  First,  the 
court,  as  shown  above  In  the  charge  copied, 
did  so  Instruct  the  Jury.  Secondly,  while 
the  court  did  submit  that  issue,  we  do  not 
think  such  an  Issue  Is  really  raised  by  the 
testimony.  WhUe  It  is  true  appellant  testi- 
fied that,  before  Miss  Pierce  (now  Mrs. 
Quails)  told  him  she  was  pregnant,  he  dis- 
covered the  fact  that  she  had  missed  her 
menstrual  period  by  looking  at  her,  and  sug- 
gested as  much  to  her,  and  also  suggested 
they  get  married  at  once,  but  says  she  de- 
nied she  was  pregnant,  and  said  she  was  not 
ready  to  get  married  right  then.  However, 
appellant  also  testified  that  shortly  there- 
after Miss  Pierce  came  to  him  and  told  him 
she  was  pregnant,  and  insisted  on  him  marry- 
ing her,  and  he  refused  to  do  so.  Mrs.  Quails 
denies  all,  except  that,  when  she  first  dis- 
covered she  was  pregnant,  she  suggested  to 
appellant  that  they  get  married  at  once,  and 
he  refused,  and,  when  she  kept  insisting,  he 
stopped  coming  to  see  her,  when  the  prosecu- 
tion for  seduction  was  begun.  Take  the  tes- 
timony of  appellant  alone,  and  in  Its  stron- 
gest light  it  was  not  a  refusal  to  marry,  but 
only  a  suggestion  of  delay,  which  in  but  a 
short  time  he  admits  she  came  to  him  and 
said  she  was  now  ready  to  marry  him.  This 
does  not  present  a  refusal  to  marry  in  the 
sense  that  would  bar  a  prosecution  for  seduc- 
tion. And,  furthermore,  he  subsequently  did 
marry  her  to  secure  a  dismissal  of  the  prose- 
cution for  seduction,  and,  having  done  so  to 
obtain  the  dismissal  of  that  case,  he  was 
then  under  legal  obligation  to  carry  out  the 
obligations  he  assumed  by  such  a  course. 

[6-71  As  to  whether  Mrs.  Quails  had  been 
engaged  to  other  men  prior  to  the  time  she 
became  engaged  to  appellant  was  not  ger- 
mane to  any  Issue  in  the  case,  as  be  did  not 


propose  to  follow  It  np  with  any  proof  that 
she  had  had  carnal  Intercourse  with  such 
men,  and  the  objections  of  the  district  at- 
torney should  have  been  sustained.  However, 
as  the  court  did  admit  the  testimony  at  ap- 
pellant's suggestion,  the  fact  that,  in  doing 
so,  he  remarked,  "I  don't  regard  the  matter 
serious,  I  think  it  admissible,  and  the  Jury 
can  give  It  such  weight  as  they  think  it  en- 
tltle^  to,"  presents  no  error.  It  is  shown 
that  by  the  bill  state's  counsel  contended  that 
it  was  inadmissible  to  compel  Mrs.  Quails  to 
give  the  names  of  the  men  to  whom  she  had 
formerly  been  engaged,  and  said  it  might 
cause  divorces,  as  some  of  the  men  had  mar- 
ried. The  court  remarked  he  did  not  regard 
It  as  a  serious  matter,  implying  that  it  would 
not  be  likely  to  cause  divorces,  and  such  a 
remark  would  not  be  a  comment  on  the 
weight  of  the  testimony,  for  he  followed  it 
up  by  saying  that  the  Jury  could  give  the  fact 
that  she  had  been  engaged  to  other  men  such 
weight  as  they  thought  proper.  Neither  do 
we  think  that  the  bill  indicates  the  district 
attorney  was  nervous  about  the  matter — he 
had  a  right  to  make  an  objection  to  testi- 
mony he' thought  inadmissible,  and  we  think 
ids  objection  should  have  been  sustained,  for 
it  would  be  immaterial  how  many  men  she 
had  been  engaged  to  prior  to  the  time  she 
became  engaged  to  appellant 

[tj  We  also  think  it  was  permlssibte  under 
the  circumstances  for  Mrs.  Quails  to  explain 
how  she  came  to  make  the  remark  she  was 
going  to  Texas  to  "get  revenge."  Appellant 
elicited  this  fact  on  cross-examination  of  the 
witness ;  introduced  other  testimony  to  prove 
that  she  did  make  the  remark  for  the  pur- 
pose of  showing  that  his  wife  had  abandoned 
him,  and  he  had  not  abandoned  her.  The 
explanation  she  gave  was  that  she  had  Just 
been  Informed  that  she  would  be  paid  $260 
to  j'elease  appellant  from  his  mai-ital  vows, 
and  further  informed,  at  least,  that  he  would 
live  with  her  only  two  years  at  most.  If  she 
did  not  take  the  money  and  release  him ;  that 
this  angered  her,  and  she  made  this  remark 
under  such  exciting  influences.  It  also  fur- 
ther appears  she  had  Just  gotten  hold  of  a 
letter  written  by  appellant  to  his  brother 
Cleve  wherein  appellant  had  said,  one  of 
them  being  in  Texas,  and  the  other  In  Okla- 
homa, "he  was  Just  as  close  to  his  wife  as 
he  ever  expected  to  be,  and  he  felt  like  a 
bird  out  of  a  cage,  and  felt  free,  and  was 
going  to  see  some  of  the  world."  A  wife,  un- 
der such  circumstances,  would  be  calculated 
to  get  angry  and  make  remarks,  and,  when 
appellant  elicited  such  remarks  as  defensive 
matter,  the  occasion  for  them  being  made  Is 
certainly  admissible.  This,  too,  especially 
when  it  appears  that  she  subsequently  made 
overtures  to  appellant,  and  he  declined  them. 

We  have  discussed  only  the  matters  dis- 
cussed in  the  above  opinion  ;  however,  we  do 
not  tlilnk  any  of  the  other  matters  present 
error,  and  are  of  the  opinion  the  Judgment 
should  be  affirmed. 
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PRENDBRGAST,  P.  J.,  concurs.  DAVID- 
SON, J.,  dissents. 

DAVIDSON,  J.  (dissenting).  This  is  tbe 
second  appeal;  the  dl^ositloa  on  first  ap- 
peal can  be  found  reported  in  168  S.  W.  B39. 

Judge  Harper,  rendering  tbe  opinion  of  the 
court  on  the  former  appeal,  suggested  that  a 
new  Indictment  be  found  setting  up  all  the 
statutory  grounds  under  which  appellant 
might  be  convicted  to  meet  the  different 
phases  of  the  testimony  as  shown  by  tbe 
record.  It  may  be  stated  generally  there  is 
DO  very  substantial  dlfFereoce  between  tbe 
facts  now  and  on  the  former  appeal.  This 
Indictment  contains  two  counts;  the  first 
charging  abandonment  by  appellant  of  his 
wife  In  Coryell  county,  and  the  second  charg- 
ing that  be  refused  to  lire  with  her  in  that 
county.  Tbe  other  portions  of  the  statute 
are  not  set  forth  in  tbe  Indictment 

Tbe  contention  may  be  thus  stated:  The 
prosecution  contends  the  abandonment  was 
by  appellant  Appellant  contends  the  aban- 
donment was  on  tbe  part  of  bis  wife.  It  Is 
also  suggested  the  abandonment  occurred  In 
Oklahoma,  and  was  by  the  wife,  and  not  the 
defendant,  and  that  she  subsequently  moved 
back  to  Texas  to  Coryell  county.  Ift  the 
prosecutrix  abandoned  appellant  in  Oklaho- 
ma, he  should  not  be  prosecuted.  Tbe  stat- 
ute does  not  authorise  bis  conviction  where 
the  wife  abandons.  It  Is  only  In  case  he 
abandons  her  under  circumstances  denounc- 
ed in  tbe  statute.  Again,  if  he  abandoned 
ber,  and  did  this  in  Oklahoma,  that  state 
would  have  Jurisdiction,  and  not  Coryell 
county.  If  she  abandoned  appellant  in  Okla- 
homa, then  be  would  not  be  violating  the 
statute  Id  refusing  to  live  with  her  after  her 
return  to  Texas.  These  matters  were  all  pre- 
sented under  the  evidence  applicable  to  tbe 
counts  in  the  indictment.  Several  exceptions 
were  made  to  the  charge  under  our  new 
practice  act  These  were  subsequently  pre- 
sented in  tbe  motion  for  a  new  trial,  and  are 
properly  reviewable. 

The  court  substantially  charged  the  Jury 
that.  If  Mrs.  Quails  abandoned  her  husband, 
defendant,  or  was  guilty  of  excesses,  cruel 
treatment,  or  outrages  toward  him  of  such  a 
nature  as  to  render  their  living  together  in- 
supportable, or  U  they  had  a  reasonable 
doubt  thereof,  they  should  acquit.  He  fur- 
ther charged,  on  tbe  other  hand,  that.  If 
appellant  in  Coryell  county  abandoned  his 
wife,  as  alleged  in  tbe  first  count  of  the  in- 
dictment or  that  he  then  and  there  refused 
to  live  with  ber,  as  alleged  in  the  second 
count  of  tbe  indictment,  and  tbe  said  Mrs. 
Quails  bad  not '  theretofore  abandoned  him, 
nor  been  guilty  of  such  excesses,  and  out- 
rages, and  cruel  treatment  toward  Tom 
Quails  as  to  render  their  living  together  in- 
supportable, but  that  such  abandonment  by 
defendant,  or  such  refusal  to  live  with  her, 
if  he  did  80,  was  without  sucb  fault  on  her 


part  as  is  explained  to  the  Jury  in  the  fore- 
going portions  of  the  charge,  then  they  will 
convict  defendant  of  abandonment  after  se- 
duction and  marriage,  as  alleged  In  tbe  In- 
dictment, etc. 

These  are  tbe  charges  upon  which  tbe  case 
went  to  the  Jury  on  the  Issues  charged  in  the 
Indictment.  At  the  request  of  appellant  the 
court  charged  the  Jury  that  if  they  should 
believe  that  appellant  abandoned  bis  wife  In 
Oklahoma,  or  that  at  tbe  time  of  sucb  aban- 
donment, if  any,  defendant  was  not  at  tbe 
time  in  Coryell  county,  or  If  they  had  a  rea- 
sonable doubt  of  this,  they  should  acquit 
This  was  given.  It  will  be  noted  tbe  court 
did  not  submit  tbe  issue  that,  if  defendant's 
wife  abandoned  him  In  Oklahoma,  bis  subse- 
quent refusal  to  live  with  her  in  Coryell 
county  would  entitle  him  to  an  acquittal. 
This  was  an  issue  in  tbe  case.  If  she  aban- 
doned him  In  Oklahoma,  then  his  eubsequent 
refusal  to  live  with  ber  in  Coryell  county 
could  not  be  imputed  to  him  under  tbe  stat- 
ute as  violative  of  its  provisions.  If  she 
abandoned  him  in  Coryell  county,  he  would 
not  be  responsible  either  for  abandonment 
or  refusing  to  live  with  ber.  These  issues 
were  all  presented  by  the  evidence,  and 
should  have  been  fully  charged.  The  follow- 
ing charge  was  asked,  in  this  connection; 
but  the  court  refused  to  give  it:  "At  the 
request  of  the  defendant,  you  are  charged, 
etc.,  as  a  part  of  the  law  in  this  case,  and  as 
a  part  of  the  main  charge,  that  should  you 
believe  from  the  evidence  that  the  defendant' 
was  informed  that  Olive  Quails  had  left  his 
home  In  Davidson,  Okl.,  and  had  separated 
from  him,  and  returned  to  Coryell  county, 
Tex.,  for  the  purpose  of  undertaking  to  have 
the  defendant  sent  to  the  penitentiary,  and 
that  he  believed  the  same  to  be  true,  and 
that  he  had  not  abandoned  the  said  Olive 
Quails  at  the  time  she  so  left  bis  home,  or  if 
you  have  a  reasonable  doubt  on  this  point, 
you  will  acquit  him."  This  was  refused. 
This  was  pertinent  to  the  case,  and  should 
have  been  given.  Without  taking  these  ques- 
tions up  seriatim,  and  entering  Into  anything 
like  a  discussion  at  length,  tbe  matters  may 
be  thus  restated  as  raised  by  the  indictment 
and  the  testimony:  If  appellant  abandoned 
bis  wife  in  Oklahoma,  be  could  not  be  con- 
victed under  the  first  count  of  the  indict- 
ment If  he  abandoned  ber  in  Oklahoma, 
and  he  subsequently  refused  to  live  with  her 
In  Coryell  county,  then  he  might  be  prosecut- 
ed under  the  second  count  of  the  indictment 
See  Quails  v.  State,  15S  S.  W.  539.  If  she 
abandoned  him  in  Oklahoma,  then  appellant 
could  not  be  convicted  in  Coryell  county  un- 
der either  count  of  ■  tbe  indictment.  It  Is 
only  where  he  abandons  bis  wife  or  refuses 
to  live  with  her  that  be  is  responsible  crim- 
inally— not  where  she  abandons  him.  Under 
this  theory  he  would  not  be  responsible  in 
Coryell  county  under  either  count  of  the  in- 
dictment    Tbeae  issues   should   be  clearly 
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and  pointedly  and  affirtnatlyely  submitted  to 
the  Jury  for  tbelr  consideration.  Ttiese  is- 
sues are  sharply  drawn  by  the  testimony. 
Because  these  matters  were  not  presented  as 
required  by  law,  the  Judgment  will  be  re- 
rersed. 

There  is  another  charge  asked  by  appel- 
lant, which  was  refused,  which  we  are  of 
opinion  ought  to  have  been  given.  That 
charge  is  as  follows:  "At  the  request  of 
counsel  for  the  defendant  you  are  charged, 
in  connection  with  the  main  charge,  and  as 
a  part  of  the  law  in  the  case,  that,  under 
the  statute  of  this  state  defining  the  offense 
of  'abandonment  after  seduction  and  mar- 
riage,' the  defendant  Is  only  required  to  live 
with  the  alleged  seduced  female  for  two 
years  from  the  date  of  said  marriage,  and 
that  it  is  immaterial  whether  he  Intended  to 
separate  from  her  or  not  after  that  time,  and 
you  will  not  consider,  as  any  evidence  against 
the  defendant,  any  testimony  in  this  case 
relative  to  what  his  intention  was  as  to 
Whether  he  would  continue  to  live  with  Olive 
Quails  after  said  two  years  bad  expired,  and 
such  intention  is  not  even  a  circumstance 
against  him,  and  should  not  be  considered  by 
you."  This  was  refused.  Perhaps  as  re- 
quested it  does  not  fully  present  the  law  ap- 
plicable to  the  case  made  by  the  facts.  Therd 
was  a  great  deal  of  testimony  in  the  case  to 
the  effect  that  appellant  married  her  for  the 
purjmse  only  of  living  with  her  the  two  years 
required  by  the  statute.  On  the  former  ap- 
l)eal  this  testimony  was  held  admissible  as 
bearing  upon  the  question  of  abandonment. 
It  was  permitted  to  go  to  the  Jury  as  shed- 
ding light  upon  the  question  as  to  who  was 
responsible,  the  defendant  or  his  wife,  in  re- 
gard to  the  abandonment,  and  which  one,  as 
a  matter  of  fact,  abandoned  the  other.  The 
fact  that  he  intended  to  live  with  her  only 
two  years  would  not  subject  him  to  a  prose- 
cution, and  for  this  he  could  not  be  convicted. 
If  he  lived  the  two  years  with  her,  the  stat- 
ute was  complied  with.  The  Legislature  saw 
proper  to  put  the  statute  in  this  form,  and 
that  would  settle  the  question.  The  Jury 
should  have  been  in  some  way  Instructed  that 
they  could  not  convict  him  because  he  had  in- 
tended not  to  live  with  her  but  two  years. 
This  could  not  form  the  basis  of  a  verdict 
This  character  of  testimony  was  admissible, 
as  held  on  the  former  appeal,  for  the  purpose 
stated  in  that  opinion.  The  court  should  be 
some  way  Instruct  the  Jury  they  could  not 
convict  him  for  his  intention  and  purpose 
not  to  live  with  her  after  the  expiration  of 
the  two  years;  that  they  should  be  limited 
in  their  finding  to  the  two  years  set  out  in 
the  statute. 

Appellant  asked  another  charge  along  this 
line,  that,  should  the  Jury  find  from  the  evi- 
dence that  defendant  seduced  Olive  Pierce, 
and  also  that  he,  in  good  faith,  after  she  was 
found  to  be  pregnant  from  such  seductioa, 
offered  and  tendered  to  marry  her,  and  she 
refused  such  offer  on  the  part  of  the  de- 


fendant to  marry  her,  or  if  the  Jury  had  a 
reasonable  doubt  on  this  point,  they  should 
acquit  him.  The  court  in  that  connection  in- 
structed the  Jury  rather  briefly  as  follows: 
"Or  if  defendant  seduced  Olive  Pierce,  and 
thereafter  offered  to  marry  her,  but  that  she 
refused  to  marry  him,  then  appellant  would 
not  be  guilty."  While  this  submits  the  ques- 
tion, it  is  along  with  a  lot  of  other  matters, 
and  the  charge  asked  by  appellant  specifical- 
ly submits  this  matter.  This  charge  should 
have  been  given  more  specifically  than  was 
given  by  the  court.  This  pointed  out  specif- 
ically this  matter,  and  it  is  clearly  raised 
by  the  testimony.  The  evidence  at  this  Junc- 
ture shows,  when  appellant  was  informed  of 
the  fact  and  knew  that  Miss  Pierce  was 
pregnant,  he  offered  then  to  marry  her ;  she 
declined  at  the  time,  and  seems  to  have  placed 
it  on  the  ground  that  she  was  not  ready  to 
get  married,  but  in  any  event  she  declined 
then  to  marry  him,  but  subsequently  after  the 
Indictment  was  preferred  she  did  consent  to 
marry  him.  Under  our  view  of  this  matter, 
if  defendant  once  offered  in  good  faith  to 
mari7  her,  and  she  declined  it,  that  fulfilled 
the  requirements  of  the  statute,  and  the  sub- 
sequent acceptance  of  the  offer  would  make 
no  difference  so  far  as  the  abandonment  is 
concerned. 

Quite  a  number  of  bills  of  exception  were 
reserved  to  testimony  that  on  the  former  ap- 
peal was  held  admissible,  and  about  which 
appellant  asked  a  special  charge  limiting  it 
so  that  the  Jury  would  not  convict  blm  on  the 
theory  that  he  only  intended  to  live  with  her 
two  years.  The  testimony  was  admitted  show- 
ing all  these  matters,  both  directly  and  in- 
directly, as  bearing  ui>on  the  question  as  to 
who  brought  about  the  abandonment.  The 
court  signs  one  of  the  tdlls  of  exception,  and 
qualifies  the  other  bills  by  referring  to  this 
qualification,  which  Is  as  follows:  "In  expla- 
nation of  the  above  bill  I  desire  to  state  that 
the  testimony  set  out  in  tills  bill,  and  other 
testimony  of  a  similar  nature,  was  admitted 
by  the  court  on  the  question  of  the  defend' 
ant's  motive  and  intent  It  was  the  state's 
contention  that  the  defendant  only  married 
the  prosecuting  witness  to  escape  prosecution 
for  seduction.  The  defendant  himself  testi- 
fied that  be  never  Intended  to  live  with  her 
any  longer  than  the  two  years  required  by 
law.  It  was  further  the  state's  contention 
that  the  defendant  was  continually  nagging 
prosecutrix,  and  resorting  to  subterfuges  and 
strategy  to  force  her  to  leave  him,  and  evea 
offering  to  pay  her  to  do  so.  It  occurred  to 
me  that  the  evidence  in  question  would  throw 
light  on  the  defendant's  motive  and  intent  in 
his  dealings  with  his  wife  after  marriage. 
And  that  his  conduct  should  be  viewed  by 
the  Jury  in  the  light  of  his  true  attitude  to- 
ward his  wife,  and  his  expressed  determina- 
tion to  desert  her  after  two  years.  His  vrtll- 
ingness  to  live  with  her  at  all,  and  his  doing- 
so  being  compelled  by  law  for  two  years,  fur- 
nishes a  powerful  motive  for  him  to  leave- 
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her  before  the  expiration  of  the  two  yearg, 
and  for  an  Insufficient  or  no  cause.  With 
this  explanation  the  bill  is  made  a  part  of 
the  record  In  the  case."  As  before  held,  this 
character  of  testimony  was  admissible  as 
bearing  on  the  question  as  to  whether  or  not 
the  wife  deserted  him,  or  he  deserted  or 
abandoned  her.  This  testimony  could  not  be 
used  as  a  basis  for  a  conviction.  It  could 
only  be  used  to  throw  light  upon  the  other 
question,  and  under  the  ruling  of  the  court 
upon  the  former  appeal  It  was  admissible. 

There  is  another  bill,  in  substance,  as  fol- 
lows: "While  the  state  was  introducing  tes- 
timony before  the  Jury,  and  while  the  wit- 
ness Olive  Pierce  Quails  was  on  the  stand 
testifying  as  a  witness  in  behalf  of  the  state, 
and  while  she  was  on  cross-examination  by 
defendant's  counsel,  the  following  occurred: 
*Q.  Tell  the  Jury  how  many  boys  you  were 
engaged  to  before  you  were  engaged  to  the 
defendant?  A.  I  don't  know.  Q.  How  Is 
that?  A.  I  said  I  didn't  remember.  Q.  Do 
yon  say  there  were  several?  A.  No,  sir; 
there  wasn't  very  many.  Q.  Was  it  as  many 
as  five?  A.  No,  sir.  Q.  How —  A.  No,  sir. 
Q.  As  many  as  two?  A.  Xes,  sir.  Q.  What 
two?  A.  I  don't  think  I  ought  to  have  to 
tell.  Q.  How  is  that?  A.  I  don't  want  to 
tell;  some  of  them  would  deny  it  now,  I 
guess.'  Counsel  for  the  state  had  been  mak- 
ing objections  all  along  to  this  testimony, 
and  his  objections  were  overruled,  and  at 
this  time  he  renewed  his  objections,  and  the 
court  remarked:  'I  don't  regard  the  matter 
serlons.  I  think  it  would  be  admissible,  and 
the  Jury  can  give  it  such  weight  as  they 
think  It  is  entitled  to.' "  Exceptions  were 
reserved  to  the  remarks  of  the  court  in  the 
presence  of  the  Jury  in  stating  that  he  did 
not  regard  the  matter  as  serious,  and  its 
being  upon  the  weight  of  the  testimony,  and 
this  bUl  was  tendered  in  this  condition,  and 
the  court  qualifies  It  as  follows:  "With  ref- 
erence to  the  above  and  foregoing  bill  of  ex- 
ception, the  bill  states  what  transpired  cor- 
rectly down  to  the  point  where  it  is  shown 
that  the  state  objected  to  the  witness  being 
allowed  to  tell  the  number  of  persons  to 
whom  she  had  been  engaged;  at  this  point 
the  district  attorney  renewed  his  objections 
previously  made  to  the  testimony,  and,  as 
ground  for  said  objections,  stated  to  the 
court  that  to  permit  said  testimony  might 
cause  separation  between  men  and  their 
wives,  or  result  in  divorce  proceedings,  and 
disturb  the  tranquility  of  homes,  etc.,  and 
the  court  said,  in  response  to  the  state's  ar- 
gument, 'Sufe  [meaning  Rufe  McClellan,  dis- 
trict attorney],  I  do  not  regard  the  matter  as 
serious  as  you  do;  I  think  the  testimony 
would  be  admissible,  and  I  will  admit  it,  and 
the  Jury  can  give  it  such  weight  as  they 
tUnk  it  is  entitled  to.'  The  remark  of  the 
court  that  I  did  not  consider  the  matter  as 
serious,  etc.,  had  reference,  as  the  connec- 
tion shows,  to  the  argument  that,  if  the  testi- 


mony was  admitted,  separation,  divorces,  and 
other  serious  trouble  might  follow,  aa  the 
state  was  contending,  and  was  intended  by 
me  as  a  dissent  from  the  state's  view  as  to 
the  consequences  of  admitting  the  evidence. 
However,  I  followed  the  remark  in  question 
with  the  statement  that  I  would  admit  the 
testimony,  and  that  the  Jury  would  give  it 
such  weight  as  they  thought  It  entitled  to. 
I  make  this  explanation  to  show  the  connec- 
tion in  which  the  remark  was  used.  Without 
the  explanation  here  noted,  the  bill  would 
not  be  a  fair  one.  If  counsel  for  defendant 
excepted  to  said  remark  of  the  court,  I  did 
not  hear  it;  but,  in  deference  to  the  ste- 
nographer's notes  showing  such  exception, 
though  the  grounds  are  not  stated,  the  bill  is 
allowed  with  the  above  explanation."  The 
stenographer  certifies  as  follows:  "I,  B.  W. 
McKenzie,  official  court  stenographer  of 
the  fifty-second  Judilcial  district,  hereby 
certify  that  the  above  and  foregoing  is  a 
verbatim  report  as  -shown  by  my  notes 
taken  In  the  trial  to  which  it  relates,  and 
upon  the  subject  to  which  it  relates."  The 
court  qualifies  It  by  stating  that,  inas- 
much as  the  stenographer's  notes  show  the 
things  as  contended  by  appellant,  he  qnali- 
fles  it  as  stated  above.  The  court  should 
have  ruled,  without  intimating  what  he 
thought  about  the  testimony,  whether  it  was 
serious  or  not  He  did  not  <  explain  to  the 
Jury  what  he  meant  by  not  being  serious, 
and,  had  he  simply  ruled  on  the  objections^ 
the  explanation  would  not  have  been  neces- 
sary. The  statute  prohibits  the  court  from 
Indulging  any  remarks  Indicating  what  be 
may  think  of  the  weakness  or  strength  of 
testimony.  If  it  is  admissible,  it  could  go  to- 
the  Jury;  if  not,  it  should  be  rejected,  with- 
out the  court  expressing  his  views  on  its- 
weight  or  value.  The  district  attorney's  ob- 
jections, to  say  the  least,  are  quite  novel. 
Just  why  he  should  have  suggested  as  an 
objection  that  the  testimony  sought  might 
bring  about  divorces,  and  disturb  the  tran- 
quility of  the  community,  etc.,  he  does  not. 
explain.  This  would  not  be  a  legal  objec- 
tion. If  the  testimony  is  admissible,  a  de- 
fendant's right  should  not  be  Jeopardized  be- 
cause the  district .  attorney  thought  that- 
some  family  might  be  disturbed  because  of 
the  previous  relations  of  'the  prosecutrix 
with  the  husband  of  those  different  families. 
It  would  rather  Indicate  the  district  attorney 
was  nervous  about  this  matter,  and  that  it 
might  develop  facts  that  might  show  the 
prosecutrix  In  a  light  that  might  be  detri- 
mental to  the  state.  But  the  district  attor- 
ney's objections  were  not  legal,  and,  to  say 
the  least  of  it,  peculiarly  novel,  and  not  .sus- 
tainable from  any  standpoint.  Defendant 
was  entitled  to  the  testimony;  his  liberty 
was  at  stake,  and,  if  it  disturbed  the  peace  of 
other  families,  appellant  ought  not  to  suffer 
for  that  reason.  If  the  testimony  is  legiti- 
mate, he  is  entitled  to  it,  and  his  liberty 
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should  not  be  Jeopardized  because  It  might 
disturb,  In  the  district  attorney's  mind,  the 
tranqalUty  of  families,  or  possibly  bring 
about  divorces.  It  may  have  developed  facts 
that  would  bring  about  divorces— the  bill 
does  not  show,  but  It  does  show  the  suspi- 
cion of  the  district  attorney  that  something 
of  that  sort  might  happen,  or  in  his  belief  It 
might  happen.  It  Is  part  of  the  district  at- 
torney's legal  business,  as  we  understand  the 
laws  of  Texas,  to  see  that  a  man  is  legally 
convicted.  It  is  the  defendant  on  trial,  not 
the  divorce  or  possible  divorce  proceedings  In 
some  other  case,  and  it  is  as  much  the  duty 
of  the  district  attorney  to  see  a  fair  trial  is 
had  as  it  Is  to  secure  a  conviction. 

Another  bUl  recites  that  during  the  Intro- 
duction of  the  evidence,  and  while  the  prose- 
cuting vritness  was  on  the  stand  testifying  in 
behalf  of  the  state,  and  after  she  had  testi- 
fied that  at  one  time  in  Oklahoma,  after  she 
returned  there  from  her  visit  to  Texas,  and 
during  the  absence  of  the  defendant,  and 
while  ho  was  away  from  Oklahoma,  she  had 
stated  that  she  was  going  to  return  to  Texas 
and  "get  revenge"  against  the  defendant, 
she  then  sought  to  explain  her  statement  with 
reference  to  returning  to  Texas  and  getting 
revenge  against  the  defendant,  and  appel- 
lant at  the  time  objected  to  any  explanation 
of  said  testimony  by  the  witness,  and  the 
court  overruled  defendant's  objection,  and 
permitted  her  to  explain  her  testimony  as 
follows:  "I  thought  I  would  come  down  here, 
and  I  had  an  idea  I  would  get  to  live  with 
him  [meaning  defendant,  Tom  Quails]  again; 
that  Is  the  Idea  I  had."  The  court  permitted 
this,  he  says,  on  the  theory  that  this  was  an 
explanation,  and  she  had  a  right  to  make  the 
explanation,  or  the  state  rather  had  a  right 
to  prove  this  explanation  on  her  part  be- 
cause the  defendant  had  brought  out  from 
her  the  fact  that  she  was  going  to  Texas  "to 
get  revenge."  The  writer  Is  of  the  opinion 
that  this  explanation  was  not  admissible. 
It  was  secret  in  her  mind  and  not  di- 
vulged. He  was  not  advised  or  informed  of 
her  secret  intentions.  If  this  was  communi- 
cated to  defendant,  it,  of  course,  would  have 
been  admissible;  but  a  secret  or  undisclosed 
motive  of  the  witness  could  not  be  used 
against  appellant  She  had  stated  she  was 
coming  back  to  Texas  to  get  revenge,  and 
the  evidence  shows  defendant  was  aware  of 
this.  Had  her  explanation  when  she  chang- 
ed her  mind  been  given  to  defendant,  it 
would  be  introducible,  because  he  had  previ- 
ously Introduced  the  other  part  of  it;  but 
this  was  a  secret  undisclosed  motive  on  her 
part.  She  seems  not  to  have  disclosed  it  to 
anybody,  but  simply  testified  upon  the  trial 
of  the  case.  She  was  quite  angry  at  the  time 
she  made  the  threats  "to  get  revenge";  but 
she  says  she  afterwards  changed  her  mind 
about  it,  but  she  did  not  communicate  this 
change  of  mind  to  defendant  or  any  one  else. 


So,  as  it  Is  presented,  we  are  of  opinion  the 
explanation  should  not  have  gone  to  the  Jury. 
See  Branch,  Grim.  Law,  |  478,  for  cases. 

The  other  bills  of  exception  relate  to  charg- 
es which  have  been  sufildently  mentioned  in 
a  general  way  without  further  discussion. 

The  Judgment  ought  to  be  reversed,  and 
the  cause  remanded. 


ESPINOZA  V.  STATE). 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 
11,  1914.     On  Motion  for  Rehear- 
ing, April  1,  1914.) 

1.  Witnesses  (|  48*)— Comfstenct— Convic- 
tion OF  Cbiuk. 

Under  Acta  33d  Leg.  c.  7,  providing  by  sec- 
tion 2  that,  where  the  jury  recommends  a  sus- 
penaion  of  sentence,  neither  the  conviction  nor 
the  judgment  entered  tbereon  shall  become  final 
except  under  section  4,  which  provides  tlut,  if 
sentence  shall  be  pronounced  thereafter,  the 
judgment  shall  then  become  final,  a  witness  who 
had  pleaded  guilty  of  assault  to  murder,  but 
whose  sentence  had  been  suspended  was  not 
incompetent  as  a  witness  as  lieing  a  convicted 
criminal. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  !i  109-115 ;   Dec.  Dig.  {  48.*] 

2.  Cbiuinai.  Law  (|  448*)— Evidence— Opin- 
ion  OB  Facts— WouKos. 

Testimony  that  a  wound  in  the  back  of 
deceased'  could  not  have  been  made  with  the 
knife  found  near,  in  connection  with  the  act 
of  the  witness  in  taking  the  knife  and  finding  it 
so  broad  that  it  could  not  enter  the  wound,  was 
a  statement  of  a  fact,  and  not  an  expression  of 
an  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S§  1035-1039,  1041-1043,  1046, 
1048-1051 ;   Dec.  Dig.  |  448.*] 

3.  Cmminai,  Law  (t  463»)  —  Opinion  Evi- 
dence—Cause  or  Death. 

Witnesses  who  had  tried  to  ascertain  which 
was  the  fatal  wound,  by  probing  and  examining 
the  wonnds,  only  one  of  which  entered  a  vital 
part,  after  detailing  the  facts  of  such  examina- 
tion to  the  jury,  might  give  their  opinions  as 
to  which  wound  caused  death. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1052 ;   Dec.  Dig.  i  4C3.*] 

4.  Cbiminai.  1.AW  (I  459*)  —  Opinion  Evi- 
dence—Cause  or  Death— Kind  of  Weap- 
on. 

Under  such  conditions,  they  might  also  give 
their  opinions  as  to  the  kind  of  instrument  used 
in  making  the  wounds. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1048-1050;  Dec.  Dig.  f 
459.»] 

5.  HoiaciDB  (S  6*)— Tbiai/— Issues. 

In  the  trial  of  an  accomplice  to  murder, 
where  the  evidence  was  that  the  wounds  in 
front  and  those  in  the  back  were  made  by  per- 
sons acting  together,  it  was  immaterial  whether 
those  in  front  or  one  in  the  back  was  the  fatal 
wound. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g|  7-10;   Dec.  Dig.  f  6.*] 

6.  Cbiminal  Law  (J  855*)— TbiaIt-Question 

BT  JUBOB. 

That  one  of  the  jurors  asked  why  the  de- 
fendant did  not  testify,  and  was  promptly  told 
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that  he  could  not  consider  that,  without  further 
remarks,  presented  no  error. 

[£d.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S!  2048-2053;  Dec  Dig.  { 
855.*] 

On  Motion  for  Rehearing. 

7.  Homicide  ({  250*)— Sufhcienct  or  Evi- 
dence. 

Eyidence  in  a  trial  for  murder  held  to  Bn»- 
tain  a  conviction. 

[Ed.  Mote.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  515-817;   Dec.  Dig.  §  250.*] 

8.  CsiHiNAJL  Law    ({  59*)— Pabties  to   Of- 
fenses—"Pbikcipal." 

All  persons  are  principals  who,  being  pres- 
ent, act  together  in  the  commis#on  of  an  of- 
fense, and,  when  it  is  actually  conmiitted  by 
one,  others  present  and  knowing  the  unlawful 
intent  and  by  acts  aiding  are  principals;  but 
mere  presence  at  a  time  and  place  where  another 
commits  an  offense  will  not  make  one  a  princi- 
pal, without  knowledge  of  the  unlawful  intent 
and  some  act  in  aid  or  encouragement  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  71,  73,  74,  76-81 ;  Dec  Dig. 
f  50.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5552-5557 ;    vol.  8,  p.  7763.] 

».  Gbiionai.  Law  ({  761*)— Inbtbuctions— 
AastruFTioN  OF  Facts— "AccoMPLics." 
In  a  trial"  for  murder  by  cutting  or  stab- 
bing, where  a  witness  testified  that  he  engaged 
in  the  fight  and  cut  deceased,  showing  a  guilty 
particiiwtion  on  his  part,  and  that  he  had  been 
indicted  and  convicted  of  assault  to  murder,  and 
that  defendant  stood  in  position  to  inflict  the 
wound  in  the  back,  but  that  witness  did  not  see 
him  inflict  such  wound  or  inflict  it  himself,  an 
instruction  to  acquit,  unless  defendant  was 
present  and  aided  and  abetted  in  the  killing  or 
encouraged  the  witness  in  doing  so  as  a  prin- 
cipal, was  not  erroneous,  as  assuming  the  fact 
that  witness  was  an  accomplice  in  law. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1731, 1738,  1754-1764,  1771, 
1853;    Dec.  Dig.  $  761.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  76-79 ;   vol.  8,  p.  7561.] 

Davidson,  J.,  dissenting. 

Appeial  from  District  Court,  Medina  Couh- 
ty  ;   K.  H.  Bumey,  Judge. 

Francisco  Esplnoza  was  convicted  of  mur- 
der, and  tie  appeals.    Affirmed. 

Leonard  Brown,  of  San  Antonio,  and  Elmer 
De  Montel,  of  Hondo,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at  five 
years'  confinement  In  the  state  penitentiary. 

[1]  The  first  objection  Is  to  the  action  of 
tlie  court  In  permitting  Andres  Romero  to 
testify.  Andres  Romero  was  Indicted,  charg- 
ed also  witb  the  commission  of  the  ofCense. 
The  state's  theory  was  that  the  fatal  wound 
was  Inflicted  by  appellant  by  stabbing  deceas- 
ed In  the  back.  There  was  evidence  that 
Romero  stabbed  deceased  also  in  the  front. 
lEiomero  pleaded  guilty  of  assault  to  murder, 
and  his  punishment  was  assessed  at  two 
years'  confinement  in  the  state  penitentiary, 
but,  npon  the  finding  and  recommendation  of 
the  Jury,  his  sentence  was  suspended,  and 
none  has  been  pronounced  against  him.    Ap- 


pellant contends  that  this  conviction  rendered 
him  Incompetent  as  a  witness.  Under  the 
first  suspended  sentence  law  passed,  If  it  had 
been  sustained,  appellant's  contention  would 
be  sound.  Snodgrass  v.  State,  160  S.  W.  162, 
41  L.  R.  A.  (N.  S.)  1144.  But  this  law  was 
held  unconstitutional  on  account  of  the  other 
provisions,  and,  in  re-enacting  the  law,  or 
passing  the  second  suspended  sentence  act, 
the  act  so  changed  the  wording  of  the  law  as 
not  to  render  the  Judgment  a  final  Judgment 
Acts  33d  Leg.  p.  8.  In  section  2  it  is  pro- 
vided that,  in  cases  where  the  Jury  recom- 
mends a  suspension  of  the  sentence,  neither' 
the  verdict  of  conviction  nor  the  Judgment 
entered  thereon  shall  become  final,  except 
under  the  conditions  and  in  the  manner  and 
at  the  time  provided  by  section  4.  In  section 
4  it  Is  provided  that,  if  thereafter  sentence 
shall  be  pronounced  under  the  conditions 
named  in  the  law,  the  Judgment  shall  then 
become  final,  evidencing  clearly  the  intent 
and  purpose  not  to  make  the  Judgment  final 
until  sentence  Is  pronounced. 

In  the  next  two  bills  objection  is  made  to  a 
portion  of  the  testimony  of  Peter  Hoag.  He 
testified:  "I  am  Justice  of  the  peace  of  pre- 
cinct No.  8  of  this  county.  I  was  called  npon 
to  view  the  body  of  a  dead  man  In  May  of 
this  year;  that  was  at  Chris  Schuchart's 
ranch.  I  found  a  dead  man  there  In  the 
road,  whose  nam^  I  think  was  Munoz,  Pe- 
tronllo  Munoz.  He  was  lying  in  the  center 
of  the  road,  I  couldn't  teU  how  far  from 
the  saloon;  it  was  a  moonlight  night,  but 
the  saloon  was  closed  when  we  got  there;  it 
might  have  been  20  or  80  yftrds  from  the  sa- 
loon. I  found  stabs  on  the  dead  man.  He 
was  stabbed  in  here  (Indicating) ;  he  had  some 
cuts  on  his  arm;  he  had  a  stab  on  his  shoul- 
der, right  shoulder,  cut  right  below  his 
shoulder  blade ;  cuts  were  in  his  right  arm ; 
then  he  had  one  cut  up  here  on  his  head. 
The  stab  in  the  back  was  under  the  right 
shoulder  blade;  that  seemed  to  me  to  be  a 
straight  stab.  As  to  what  caused  the  death 
of  the  man,  I  guess  it  was  the  stab  from  be- 
hind, here  (indicating),  the  stab  wound  In 
the  shoulder;  that  is  what  caused  death,  in 
my  opinion.  (Knife  Is  shown  witness.)  I 
found  that  knife  there  on  the  ground  near 
the  body.  I  examined  the  wound  here  (in- 
dicating) and  the  one  behind  here  (indicat- 
ing), and  I  took  that  knife  and  probed  it,  to 
see  if  they  were  made  with  the  same  knife, 
and  it  showed  it  was  a  diflferent  knife,  be- 
cause the  cut  was  very  small.  I  took  this 
knife  and  probed  it,  and  the  point  of  this 
knife  didn't  go  in  very  far,  down  about  this 
deep  (indicating)." 

[2]  It  is  objected  that  the  statement  that 
the  wound  in  the  back  could  not  have  been 
made  with  the  knife  found  on  the  ground  Is 
but  the  expression  of  an  opinion.  When  It 
is  shown  that  he  took  the  knife  and  it  was 
so  broad  that  it  could  not  be  made  to  enter 
the  wound  In  the  back,  this  is  not  an  expres- 
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sion  of  an  opinion,  but  Is  the  statement  of  a 
fact ;  as  la  also  the  statement  that  the  wound 
in  the  bade'  could  not  have  been  made  with 
this  knife,  for  be  also  tried  it  In  this  wound. 
It  is  also  claimed  that  the  statement:  "As 
to  what  caused  the  man's  death,  I  guess  it 
was  the  stab  from  behind ;  that  is  what  caus- 
ed death"— is  but  an  expression  of  an  opinion 
of  the  witness,  and  should,  not  have  been  ad- 
mitted. 

L.  W.  Burrell  testified  he  was  constable 
and  went  there  with  the  Justice  of  the  peace, 
and  saw  the  deceased  lying  there.  He  says: 
"We  examined  the  body;  took  down  his 
clothes  and  looked.  It  had  a  cut  In  there,  in 
the  right  side ;  then  he  had  some  little  stabs, 
cuts,  slashes  In  the  arm  and  some  on  his 
head.  We  turned  him  over,  and  I  found  an- 
other stab  in  the  back,  and  I  belieye  that  Is 
the  wound  that  killed  him.  As  to  my  opinion 
as  to  the  cause  of  the  man's  death,  it  was  the 
stab  in  the  back.  I  did  not  find  any  more 
wounds  in  the  back.  As  to  the  size  of  the 
stab  wound  in  the  back,  it  was  a  tolerably 
small  stab ;  it  was  a  small  wound,  but  it  was 
very  deep,  though.  I  stuck  my  flnger  in  it  at 
least  that  deep  and  pulled  on  it  and  It  would 
suck  wind,  and  I  know  by  that  that  it  must 
have  went  into  the  hollow ;  I  made  that  ex- 
periment. I  saw  the  judge  take  the  knife 
there  (in  evidence)  that  evening  in  my  pres- 
ence and  try  to  put  it  in  the  wound,  and 
1*^  didn't  fit  I  tried  it  myself  the  next  morn- 
ing, and  it  wouldn't  go  in." 

[3,4]  The  same  objection  that  was  made  to 
the  testimony  of  the  Justice  of  the  peace,  as 
to  which  wound  caused  death,  is  also  made 
to  this  witness'  testimony.  By  reading  the 
testimony,  it  Is  seen  that  the  wounds  other 
than  that  in  the  back  under  the  shoulder 
were  shallow  wounds,  while  the  one  In  the 
back  was  probed  and  found  to  have  penetrat- 
ed the  hollow,  and  the  expression  that.  In 
their  opinion,  this  wound  is  the  one  that  caus- 
ed the  death  of  Munoz  is  based  upon  facts 
which  they  detailed  before  the  Jury ;  in  other 
words,  the  expression  of  the  opinion  is  but 
the  crystallization  of  the  facts— the  result  of 
the  wounds  found  on  the  body — which  was 
the  fatal  wound  ascertained  by  probing  and 
examination  of  the  wounds,  only  one  having 
been  found  to  have  entered  a  vital  part.  In 
the  Encyclopedia  of  Evidence  the  rule  Is 
said  to  be,  if  the  testimony  should  be  held 
to  be  but  the  expression  of  the  opinion  of 
Justice  Hoag  and  Constable  Burrell:  "The 
admissibility  of  the  opinions  and  conclusions 
of  nonexi)erts  rests,  as  has  been  judicially 
declared,  upon  three  necessary  conditions 
which  will  be  considered  seriatim  herein- 
after, as  follows :  (1)  That  the  witness  detail 
to  the  Jury,  so  far  as  he  is  able,  the  facts  and 
circumstances  upon  which  his  opinion  is  bas- 
ed, in  order  that  the  Jury  may  have  some 
basis  by  which  to  Judge  of  the  value  of  the 
opinion ;  (2)  that  the  subject-matter  to  which 
the  testimony  relates  cannot  be  reproduced 
and  described  to  the  Jury  precisely  as  it  ap- 


peared to  the  witness  at  the  time;  and  (3) 
that  the  facts  upon  which  the  witness  is  call- 
ed upon  to  express  his  opinion  are  such  as 
men  In  general  are  capable  of  comprehending 
and  understanding."  Volume  5,  p:  657.  This 
rule  has  been  adopted  and  followed  by  this- 
court  Jackson  v.  State,  29  Tex.  App.  458,  16 
S.  W.  247;  Powers  v.  State,  23  Tex.  App.  42, 
5  S.  W.  153 ;  Clark  v.  State,  28  Tex.  App.  189; 
12  S.  W.  729,  19  Am.  St  Rep.  817;  Thomp- 
son V.  State,  19  Tex.  App.  593;  Powdrlll  v. 
State,  62  Tex.  Cr.  R.  446,  138  S.  W.  114; 
Bennett  v.  State,  39  Tex.  Cr.  R.  639,  48  S. 
W.  61;  Martin  v.  State,  40  Tex.  Cr.  R.  666^ 
51  S.  W.  912.  When  a  man  Is  killed  It  Is  al- 
ways a  matter  of  opinion  or  deduction  as  to- 
what  was  the  cause  of  his  death,  and  It  has 
always  been  held  in  this  state,  where  a  per- 
son views  the  body  and  examines  the  wound 
or  wounds,  he  may  give  his  opinion  as  to  the- 
klnd  of  Instrument  used  In  making  the- 
wounds,  and  the  cause  of  death. 

[S]  In  this  case  we  think  it  an  immaterial 
question  as  to  whether  the  wound  in  front 
or  the  wound  In  the  back  caused  the  death- 
of  deceased;  for  the  evidence -would  clearly 
show  that  the  wounds  In  front  and  those  la- 
the rear  were  made  by  persons  acting  to- 
gether, and  it  would  be  immaterial  whether 
the  one  In  the  front  or  the  other  one  In  the 
rear  caused  deceased's  death.  The  court  In- 
structed the  jury  Andres  Romero  was  an  ac- 
complice In  law,  and  they  could  not  convict 
upon  his  testimony  alone,  and  it  Is  made 
clear  by  the  testimony  that  Romero  inflicted 
the  wounds  In  front  with  one  knife,  while  a 
wound  In  the  back  was  inflicted  with  an- 
other, and  appellant  Is  placed  at  deceased's 
side  or  back  by  the  testimony. 

[6]  It  Is  shown  that  one  juryman  asked 
why  the  defendant  did  not  testify,  when  be 
was  promptly  Informed  that  he  could  not  con- 
sider that,  and  there  were  no  further  re- 
marks about  the  matter,  and  no  discussion 
whatever  relative  to  It  This  presents  no  er- 
ror. 

The  court's  charge  on  principals  Is  in  lan- 
guage frequently  approved  by  this  court, 
where  the  defendant  was  present  and  the' 
facts  and  circumstances  show  that  he  partici- 
pated In  tiie  unlawful  acts.  And,  .the  court 
having  given  appellant's  special  charge  No. 
2,  there  was  no  necessity  to  give  the  other- 
special  charge  requested.  In  addition  there- 
to, it  would  have  been  on  the  weight  to  have 
been  given  the  testimony. 

The  evidence  supports  the  verdict  and  the- 
judgment  Is  aflSrmed. 

DAVIDSON,  J.  (dissenting).  Appellant 
was  convicted  of  murder  In  the  second  de- 
gree; his  punishment  being  assessed  at  five 
years'  confinement  In  the  penitentiary. 

The  evidence  for  the  state  is  practically 
that  testified  by  Romero.  About  the  17th 
or  18th  of  May,  1913.  a  number  of  Mexicans- 
were  gathered  at  the  Schuchart  saloon.  They 
were  drinking  and  had  been  friendly  to  the 
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time  of  the  difflculty,  or  a  few  moments  pre- 
ceding it  Romero  says  Mr.  Schnchart  order- 
ed them  out  of  the  saloon  and  they  left 
Himself,  appellant,  Vasquez,  Ruiz,  and  de- 
ceased were  there.  Appellant,  he  says,  was 
standing  in  the  center  of  the  road  after  leav- 
ing the  saloon ;  that  they  were  all  drinking 
in  the  saloon ;  only  Ruiz  did  not  drink. 
Mnnoz,  the  deceased,  was  drinking,  and  they 
were  all  drinking  together.  Vasquez  wanted 
to  fight  with  appellant  in  the  house,  and 
the  iight  was  prevented.  Deceased  said  to 
appellant:  "You  want  to  tight  with  Fran- 
cisco Vasquez ;  you  can  have  it  with  me." 
Romero  then  testifies:  "Francisco  Espinosa 
and  deceased  then  went  out  to  the  road,  and 
I  went  in  behind  them  to  where  they  stop- 
ped, in  the  center  of  the  road.  They  were 
talking  abont  the  fight.  When  deceased  said 
those  words,  I  told  him,  'What  did  they  want 
to  fight  for?  and  deceased  told  me  that,  if 
I  wanted  anything,  I  could  get  it  with  him 
too,  and  I  told  liim,  'No,  what  fe  want  to 
fight  for,  we  were  aU  around  together,  and 
there  was  no  reason  to  fight,'  and  deceased 
.said  some  words  to  me  in  English ;  I  can't 
pronounce  them,  but  I  can  understand  them. 
'Wlien  he  told  me  them  words,  I  answered 
him  in  Spanish.  Then  I  put  my  hand  on 
what  I  had,  a  knlfe.<  This  is  the  knife 
(shown  witness)  that  I  had.  I  struck  some 
Mows  at  him,  but  don't  know  if  I  liit  him 
or  sot ;  I  know  I  hit  tiim  once.  I  am  not 
certain  about  the  place  I  cut  him  on  the  side ; 
I  am  not  sure  if  I  cut  lilm  on  the  right  or  left 
side;  I  don't  know.  I  don't  remember  how 
many  times  I  cnt  him.  Espinoza  was  stand- 
ing close  to  deceased  at  this  time.  I  was 
standing  in  front  of  him.  Espinoza  was 
standing  on  one  side  of  him,  on  the  left  side, 
about  one  step  from  him,  about  from  there 
to  the  comer  of  the  desk  (in  courtroom) ;  I 
don't  know  how  many  feet,  I  can't  calculate. 
That  was  in  the  center  of  the  road.  Nobody 
bnt  us  three  was  there.  The  rest  of  the 
party  was  in  the  door  over  at  the  saloon.  No 
one  of  the  party  came  down  to  where  we 
were.  All  three  of  our  hats  fell,  and,  when 
the  dead  man- fell,  I  got  a  hat  and  left.  The 
deceased  fell  on  one  side,  to  the  side  where 
I  was.  Espinoza  got  away  from  there  when 
the  deceased  fell."  On  cross-examination,  he 
says,  "]E}lBpinoza,  deceased,  and  myself  were 
very  drunk.  We  had  not  had  one  difficulty 
before  that  trouble.  The  trouble  arose  when 
I  went  out  to  where  they  were  standing  in 
the  center  of  the  road.  I  told  Monoz  once 
or  twice,  'What  did  he  want  to  fight  for? 
he  ought  not  to  do  that'  I  didn't  see  Munoz 
with  a  knife,  but  I  know  that  he  had  a  knife 
at  that  time.  When  I  spoke  my  words  to  him 
in  Spanish,  then  I  cut  him  (Munoz).  I  was  on 
the  left  side  of  Munoz.  I  did  not  see  nothing 
in  Espinoza's  hand.  Espinoza  was  standing 
right  there;  he  was  standing  there  doing 
nothing.  I  did  not  stab  Munoz ;  I  cut  lilm. 
When  I  cnt  him,  he  fell  to  the  ground ;  he 
tell  to  one  aide,  he  came  on  top  of  me,  then 


I  fell  to  the  ground.  I  couldn't  say  what  dis- ' 
tance  Espinoza  was  from  Munoz  at  that 
time ;  I  don't  know  if  he  was  several  feet  or 
not  If  Espinoza  made  any  motion  towards 
Munoz,  I  didn't  see  him,  I  don't  remember. 
I  don't  know  if  Munoz  turned  around  or  not ; 
I  was  Just  cutting  at  him.  AU  I  know  about 
it  Mnnoz  fell  on  the  ground,  i  grabbed  the 
hat  and  ran  away.  Espinoza  was  very 
drunk,  too.  I  didn't  see  nothing  in  Espinoza's 
hand."  Romero  was  the  only  witness  who 
testified  to  the  facts  of  the  difflculty.  There 
Was  a  butcher  knife  found  at  the  body  of  the 
deceased  which  seems  to  have  belonged  to 
the  witness  Romero.  Deceased  was  cut  sev- 
eral times.  One  cut  was  a  stab  in  the 
shoulder,  and  a  small  wound  in  the  back 
under  the  point  of  the  shoulder.  No  witness 
placed  the  defendant  at  the  place  of  the 
homicide  except  Romero.  The  state  intro- 
duced the  statement  of  appellant  that  he 
was  not  present  and  knew  nothing  of  the 
killing,  and  also  appellant's  voluntary  state- 
ment taken  in  the  examining  trial,  which  is 
as  follows :  "My  name  is  Francisco  Espinoza, 
and  I  live  on  the  Scbucbart  ranch.  I  did  not 
see  any  of  the  fight.  As  I  went  to  open 
the  gate  to  go  home.  Pas  Ruiz  caught  up 
with  me  and  said  that  the  men  were  fighting. 
I  then  continued  my  journey  and  did  not 
know  anything  about  the  killing  until  after 
I  returned  from  my  house  to  the  store  to  buy 
some  goods.  Then  the  sheriff  in  the  auto- 
mobile got  me  and  Manuel  Schuchart  I  did 
not  know  the  man  was  killed  until  I  went 
down  to  where  he  was  in  the  road,  surround- 
ed by  the  crowd.  My  house  is  about  one  half 
mile  from  the  place  of  the  killing.  No  the 
knife  or  hat  shown  me  are  not  mine." 

The  court  charged  the  Jury  affirmatively 
that  Romero  was  an  accomplice.  This  is  er- 
ror. This  assumes  appellant  and  Romero 
acted  together  in  the  killing,  and  also  as- 
sumes defendant's  presence  at  the  place.  Ro- 
mero was  not  corroborated  as  to  this  fact 
and  the  state  denied,  by  using  appellant's 
statement,  that  he  was  present  The  condi- 
tion of  the  case  Is  a  little  peculiar  under  the 
facts.  Romero  testified  that  appellant  had 
nothing  to  do  with  the  fight  He  went  oat 
there  to  fight,  and  he  (Romero)  went  along 
and  interfered,  and  the  deceased  turned  up- 
on him,  and  he  and  deceased  fought,  and  he 
stabbed  deceased  with  his  knife,  and  that  ap- 
pellant did  nothing.  He  excludes  the  idea 
that  appellant  aigaged  in  the'  fight,  or  even 
bad  anything  in  his  hand ;  In  fact,  testified 
he  did  nothing.  The  state  used  the  volun- 
tary statement  of  appellant  to  the  effect  that 
he  did  notMng,  and  was  not  even  present. 
The  state  therefore  must  rely  upon  the  tes- 
timony of  Romero  to  prove:  First,  that  ap- 
pellant was  aiding  and  encouraging  Romero, 
which  Romero  denied;  or,  second,  that  he 
engaged  In  the  difficulty  in  some  way.  Un- 
less he  did,  appellant  was  not  a  principal  in 
the  transaction,  nor  was  liomero  an  accom- 
plice to  the  appellant    There  must  be  crlm-. 
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inal  connection  between  the  parties  to  create 
either  relation.  Any  party  who  la  used  as  a 
witness  who  had  any  guilty  connection  with 
the  transaction  under  investigation  is  an  ac- 
complice, and  his  testimony  needs  corrobora- 
tion. If  he  did  not  engage  in  the  difficulty, 
and  had  nothing  to  do  with  it,  be  would  not 
be  a  principal  or  accomplice.  The  court 
should  have  drawn  the  line  of  distinction 
clearly  in  his  charge  that,  if  appellant  was 
present  and  did  not  In  any  way  engage  in  the 
difficulty,  then  the  fact  that  he  went  out  to 
fight  the  other  man  and  did  not  fight  him,  but 
deceased  turned  upon  Romero  and  had  a  dif- 
ficulty with  him  in  which'  appellant  did  not 
engage,  appellant  would  not  be  guilty.  That 
be  was  a  mere  onlooker  would  not  make  him 
guilty.  He  must  have  some  connection  with 
it  either  by  ];>articipating  directly  or  aid  and 
encourage  the  man  who  did  the  killing. 
Then,  again,  the  court  should  not  charge  di- 
rectly that  Romero  was  an  accomplice.  Un- 
der the  facts,  he  may  not  have  been  an  ac- 
complice. If  they  were  in  any  way  acting 
together,  of  course  his  testimony  would  be 
that  of  an  accomplice ;  if  not,  then  he  would 
not  be.  The  assumption  by  the  court  that 
he  was  an  accomplice  and  in  bo  charging  di- 
rectly is  an  assumption,  at  least  to  some  ex- 
tent, if  not  completely,  that  the  parties  were 
acting  together,  and  both  participated  in  the 
killing.  There  are  some  circumstances  show- 
ing two  knives  may  have  been  used  in  the 
difficulty,  and  upon  this  the  state  relied  to 
show  that  two  men  were  engaged  in  the  kill- 
ing. This,  however,  is  denied  by  appellant 
and  by  Romero.  Under  their  evidence  ap- 
pellant did  not  engage  in  the  difficulty,  and 
was  not  even  present  He  could  not  be  a 
principal  if  absent,  and  the  state  proved  him 
absent 

The  Judgment  ought  to  be  reversed,  and  the 
cause  remanded. 

On  Motion  for  Rehearing. 

HARPER,  J.  As,  in  the  motion  for  re- 
hearing, it  is  insisted  that  the  conclusions 
of  fact  are  Incorrectly  held  in  the 'original 
opinion,  we  wiU  state  some  portions  of  the 
evidence  more  fully. 

Andres  Romero  testified: 

"My  name  is  Andres  Romero.  I  do  farm 
work.  In  May  of  this  year  I  was  seven 
miles  on  this  side  of  Rio  Medina,  working 
for  Ascendon  Labor.  I  am  acquainted  with 
Francisco  Esplnoza,  the  defendant  tn  this 
case.  I  had  Itnown  him  a  short  time  in  May, 
of  this  year.  I  knew  Petronilo  Munoz.  He 
is  dead.  His  death  occurred  the  17th  or 
ISth  of  May,  this  year,  over  at  Manuel 
Schuchart's  saloon.  It  occurred  in  the  cen- 
ter of  the  road  about  the  distance  from  the 
saloon  of  that  chair  to  that  wall  (Indicating  j 
in  courtroom).  I  don't  know  how  many  steps 
it  would  be,  can't  approximate  it,  never 
measured  tt  Before  we  never  did  have  no 
reasons,  until  that  day ;  them  words  that  he 
said  to  me,  that  was  the  reason  of  the  trou- 


ble. I  can't  know  what  caused  Petroullo's 
death ;  liave  no  idea.  I  saw  him  immediate- 
ly before  he  died.  Manuel  Scbucbart  was 
going  to  close  the  saloon  and  run  us  all  out ; 
told  us  to  get  out  Me,  Francisco  Espinoza, 
Francisco  Vasquez,  Pas  Ruiz,  and  Petronilo 
Munoz  were  there.  X  don't  recollect  any 
other  persons;  that  is  all  I  Imow.  Petro- 
nilo was  standing  in  the  road,  in  the  center 
of  the  road.  We  were  all  drinking  there 
in  the  saloon;  only  Pas  Ruiz  didn't  drink 
there  in  the  saloon.  Petronilo  Munoz  was 
drinking,  all  drinking  together.  Francisco 
Vasquez  wanted  to  fight  with  Francisco  Es- 
plnoza, and  we  didn't  let  them  fight  The 
deceased  said  these  words:  'You  want  to 
fight  with  Francisco  Vasquez;  you  can  have 
it  with  me.'  And  then  Francisco  EJspinoza 
and  deceased  went  out  to  the  road,  and  I 
went  in  behind  them  to  where  they  stopped, 
in  the  center  of  the  road.  They  were  talking 
about  the  fight.  When  deceased  said  those 
words,  I  tq^d  him  'What  did  they  want  to 
fight  for?'  and  deceased  told  me  that.  If  I 
wanted  anything,  I  could  get  it  with  him  too, 
and  I  told  him,  'Mo,  what  we  want  to  fight 
for,  we  were  all  around  together  and  there 
was  no  reason  to  fight'  and  deceased  said 
some  words  to  me  in  B^ngliah;  I  can't  pro- 
nounce them,  but  I  can  understand  them. 
When  he  told  me  them  words,  I  answered 
him  in  Spanish.  Then  I  put  my  hand  on 
what  I  had,  a  knife.  This  is  the  knife 
(shown  witness)  that  I  had.  I  struck  some 
blows  at  him,  but  don't  know  If  I  hit  him  or 
not;  I  know  I  hit  him  once.  I  am  not  cer- 
tain about  the  place  I  cut  Um  on  the  side; 
I  am  not  sure  if  I  cut  him  on  the  right  side 
or  left  side;  I  don't  know.  I  don't  remem- 
be  how  many  times  I  cut  him.  Elspinoza  was 
standing  close  to  deceased  at  this  time.  I 
was  standing  in  front  of  him.  Espinoza  was 
standing  on  one  side  of  him,  on  the  left  side, 
about  one  step  from  him,  about  from  there 
to  the  comer  of  the  desk  (in  courtroom); 
I  don't  know  how  many  feet;  I  can't  cal- 
culate. That  was  in  the  center  of  the  road. 
Nobody  but  us  three  was  there.  The  rest 
of  the  party  was  in  the  door,  over  at  the 
saloon.  No  one  of  the  party  came  down  to 
where  we  were.  All  three  of  our  hats  fell, 
and,  when  the  dead  man  fell,  I  got  a.  hat 
and  left  The  deceased  fell  on  one  side,  to 
the  side  where  I  was.  EIsplQoza  got  away 
from  there  when  the  deceased  felL  I  don't 
know  where  be  stopped  at  (Espinoza).  Es- 
pinoza moved  away  from  there  when  the  de- 
ceased felL  When  the  deceased  fell,  I  moved 
away  and  stepped  from  here  to  where  you  are 
(counsel),  and  took  the  hat  and  left  I  don't 
know  who  that  hat  belonged  to;  It  ain't  my 
hat;  it  was  a  black  hat  I  have  never  seen 
that  hat  since;  It  has  got  a  name  in  It 
(Witness  being  shown  hat)  That  Is  the  hat 
that  I  picked  up.  I  don't  know  wliat  the 
deceased  did  after  be'  fell,  I  moved  away 
from  there.  When  they  were  standing  I  was 
looking  at  him;  when  I  was  leaving,  I  didn't 
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look  back.  I  can't  know  whether  the  de- 
ceased remained  where  he  fell  or  not ;  yrhen 
I  left  there  he  was  there.  I  next  saw  Espl- 
noza  after  the  fight  when  they  arrested  me, 
which  was  next  morning  about  3  o'clock;  I 
seen  Esplnosa  In  the  calaboose  there  where 
they  took  me. 

"Cross-examination:  As  to  what  time  had 
th^  went  to  the  saloon  that  evening,  I  went 
about  6  o'clock.  We  stayed  there  until  they 
were  going  to  close  up  the  saloon,  about  10 
o'clock.  As  to  how  many  drinks  I  had,  first 
I  spent  50  cents,  and  then  I  borrowed  $1  to 
spend  too.  Esplnoza,  Petronllo,  and  myself 
were  very  drunk.  We  bad  not  had  one  dlffl- 
cnlty  before  that  trouble.  The  trouble  arose 
when  I  went  out  to  where  they  were  stand- 
ing in  the  center  of  the  road,  and  I  heard 
smne  words,  but  I  don't  know  what  the 
words  were;  I  can't  pronounce  the  words.  I 
told  Munoz  once  or  twice,  'What  did  he  want 
to  flght  for?  He  ought  not  to  do  that'  I 
didn't  see  Munoz  with  a  knife,  but  I  know 
the  knife — ^know  that  he  had  a  knife  at  that 
time  When  I  spoke  my  words  to  him  in 
Spanish,  then  I  cut  him  (Munoz).  I  was  on 
the  left  side  of  Munoz.  I  did  not  see  noth- 
ing in  Espinoza's  hand.  Elsplnoza  was  stand- 
ing right  there.  He  was  standing  there,  do- 
ing nothing.  I  did  not  stab  Munoz;.  I  cut 
him.  Wlien  I  cat  liim,  he  feU  to  the  grouind ; 
he  fell  to  <me  side,  he  came  on  top  of  me, 
then  fell  to  the  ground.  I  couldn't  say  what 
distance  Bspinoza  was  from  Munoz  at  that 
time;  I  don't  know  If  be  was  several  feet 
or  not  If  EiSplnoza  made  any  motion  to- 
wards Munoz,  I  didn't  see  him,  I  don't  re- 
member. I  don't  know  if  Munoz  turned 
around  or  not;  I  was  just  cutting  at  him. 
All  I  know  about  it  Munoz  fell  on  the  ground. 
I  grabbed  the  hat  and  ran  away.  Espinoza 
was  very  drunk  too.  I  didn't  see  nothing  In 
E^spliioza's  hand.  I  know  Munoz  had  a  knife, 
because  he  always  carried  it  I  don't  know 
If  he  carried  It  open  or  not  I  had  this 
knife  (shown  witness)  in  my  pocket 

"Redirect  examination:  I  did  not  see  any 
otber  knife  except  this  knife  (shown  wit- 
ness). That  Is  the  way  that  I  used  it  (il- 
lustrating), cutting.  I  am  not  sure  whether 
Munoz  faced  me  all  of  this  time  or  not,  be- 
cause we  all  three  talked  together.  I  didn't 
see  any  knife  besides  that ;  I  don't  remem- 
ber. I  did  not  cut  or  stab  Munoz  in  the 
back.  Munoz  was  about  my  size.  I  can- 
not say  how  Espinoza  was  dressed  that  aft- 
ernoon. 

"Recross-examlnation:  I  was  cutting  at 
Munoz;  I  don't  know  where  I  cut  him.  I 
don't  know  whether  Munoz  turned  around  or 
not  I  didn't  stab  at  him.  At  the  time  of 
tbe  trouble  I  was  mad;  I  don't  know  if  Es- 
ptnoza  was  mad  o^not" 

This  is  all  of  his  testimony  just  as  report- 
ed in  the  record. 

Manuel  Schuchart  testified: 

"I  Imow  the  defendant  Espinoza.  I  knew 
FetrouUo  Munos.    I  saw  them  at  my  place 


on  the  17th  of  May  last  Andres  Romero 
was  there.  They  were  drinking  beer,  having 
a  good  time.  iSrandsco  Espinoza  was  there 
when  the  saloon  was  closed.  Petronllo 
Munoz  was  also  there,  and  Andres  Romero. 
They  killed  Petronllo  Munoz.  •  •  •  As 
to  seeing  Espinoza  that  night  after  I  had 
seen  the  dead  body,  I  was  just  leaving  there^ 
I  seen  him  going  away,  just  past  the  little 
gate,  past  the  saloon,  going  off.  I  guess  that 
was  about  80  or  40  yards  from  where  the 
body  lay;  something  Uke  that  He  was  kind 
of  toward  the  saloon.  He  came  by  the  sa- 
loon and  went  towards  home,  a  gate  there. 
I  didn't  notice  how  he  was  dressed;  it  was 
after  night  I  couldn't  tell.  I  saw  him  after 
he  came  back  after  awhile  again,  after  quite 
a  bit  He  then  bad  a  coat  on  and  no  hat. 
He  had  a  black  coat.  I  noticed  the  hat  he 
had  on  before  the  killing;  It  was  a  black  hat. 
When  Eisplnoza  came  back  after  the  killing, 
he  was  looking  for  his  hat  He  described 
the  hat;  he  said  it  had  'F.E.'  or  'F.A.'  or 
something  in  it  He  said  that  he  had  his 
Initials  in  it.  He  did  not  describe  it  by  color. 
I  had  no  -conversation  with  Espinoza  about 
the  killing.  He  told  me  that  he  wanted  me 
to  shut  up;  he  didn't  say  what,  though. 
He  told  me  that  in  English.  He  told  me  that 
he  wanted  me  to  keep  ny  mouth  shut" 

Lee  Sdiuchart  testified:  "The  first  I  knew 
about  the  killing,  my  brother  notified  me 
over  the  phone.  It  must  have  been  about 
half  past  8  o'clock  then  The  last  I  had  seen 
of  the  defendant  we  had  just  closed  the  sa- 
loon; it  was  between  7  and  8  o'clock.  He 
had  on  a  blue  jumper  and  black  hat ;  other- 
wise I  don't  know  how  he  was  dressed,  I 
don't  remember.  I  do  not  remember  what 
kind  of  buttons  were  on  that  blue  jumper.  I 
saw  Espinoza,  tbe  defendant  when  he  came 
back  there  after  the  body  was  found;  that 
was  inside  of  half  an  hour  or  so  after  I 
was  informed  tn  regard  to  the  killing.  I  notic- 
ed how  he  was  then  dressed;  he  liad  on  a 
black  coat,  but  didn't  have  any  hat ;  he  was 
looking  for  his  hat  As  to  his  giving  any 
description  of  the  hat  ^«  didn't  give  any 
color,  but  he  said  it  had  'F.A.'  In  it  He 
said  that  in  EngUsh.  *A'  in  Spanish  is  'E' 
in  English." 

The  testimony  of  the  justice  of  the  peace 
and  constable  Is  copied  in  the  original  opin- 
ion and  unnecessary  to  restate,  only  adding 
that  the  constable  testified:  "I  have  seen 
this  hat  before.  I  saw  it  when  I  arrested 
Andres  Romero.    He  had  the  hat  on." 

The  state  offered  this  hat  in  evidence, 
which  was  identified  by  these  and  other  wit- 
nesses, and  which  had  the  initials  "F.  E." 
in  it,  which  was  found  by  the  body  of  the  de- 
ceased. It  is  seen  by  the  other  evidence  that 
appellant  came  back  to  the  dead  body  bare- 
headed, inquiring  for  his  hat  and  said  that 
it  had  his  initials  F.  EI  in  it  Appellant  and 
Bemero  were  arrested  that  night  and  car- 
ried to  the  jail,  and  on  the  road  traveled 
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there  was  fonnd  another  knife,  full  of  blood, 
the  next  morning. 

It  is  true  that  appellant  denied  being  pres- 
ent at  the  scene  of  the  homicide,  and  denied 
that  this  was  his  hat  The  state  Introduced 
this  statement,  and  then  introduced  evidence 
of  Romero,  Manuel  Schuchart,  and  other  tes- 
timony, and  showed  that  the*  statement  was 
untrue.  It  Introduced  evidence  showing  that 
a  black  hat  with  the  Initials  F.  E.  in  It  was 
found  by  the  side  of  the  dead  man,  and  that 
appellant  Espinoza  was  there  bareheaded 
looking  for  his  bat  after  it  had  been  pld^ed 
up,  and  then  said  it  was  bis  bat  There  are 
other  facts  and  circumstances  In  evidence  we 
deem  unnecessary  to  detail,  further  than  to 
say  that  Constable  Burrell  testified  that  on 
the  night  of  the  homicide  Pas  Ruiz  (in  the 
presence  of  appellant)  told  him  that  appel- 
lant and  Romero  killed  the  deceased,  and  he 
then  arrested  Espinoza.  It  is  true  that  ap- 
pellant denied  that  he  had  seen  the  dead 
man  at  all  that  day ;  yet  the  evidence  over- 
whelmingly shows  that  he  was  with  him  in 
the  saloon,  drank  with  him,  and  went  out 
of  the  saloon  with  the  dead  man. 

Appellant  again  Insists  that  we  erred  in 
admitting  the  testimony  of  the  justice  of  the 
peace  and  constable,  copied  in  the  original 
opinion,  and  cites  us  to  the  case  of  Powdrlll 
V.  State,  62  Tex.  Or.  B.  442,  138  S.  W.  114, 
In  which  it  was  held  not  permissible  to  per- 
mit a  doctor  to  state  which,  In  bis  opinion, 
was  the  first  wound  inflicted.  That  opinion 
correctly  decided  the  question  under  the 
facts  of  that  case,  bat  no  one  in  this  case 
gave  any  opinion  as  to  which  wound  was 
first  Inflicted.  What  they  did  testify  was 
that  the  knife  found  on  the  ground  could 
not  have  inflicted  the  wound  in  the  back,  be- 
cause they  tried  to  insert  it  in  the  wound 
and  the  blade  was  too  broad,  much  broader 
than  the  stab  wound  In  the  back;  that  this 
wound  went  deep  enough,  as  ascertained  by 
investigation  made  there  on  the  ground,  to 
reach  the  hollow,  and  was  the  wound  whicb 
caused  the  deceased's  death.  They  also  ex- 
amined the  other  wounds  and  described  them 
as  shown  by  their  testimony.  The  other  cas- 
es cited  by  appellant  are  cases  similar  In 
character  to  the  Powdrlll  Case,  and  have  no 
application  to  the  evidence  adduced  In  this 
case,  which  has  always  been  held  admissible 
as  shown  by  the  authorities  dted  in  the  orig- 
inal opinion. 

[7]  The  next  contention  in  the  motion  for 
rehearing  is  that  we  erred  in  holding  the  evi- 
dence sufilcient  to  sustain  the  conviction. 
The  evidence  for  the  state  shows  that  appel- 
lant and  one  Tasquez  had  a  quarrel,  but  they 
were  not  permitted  to  fight,  when  deceased 
said  to  appellant:  "Tou  want  to  fight  with 
Francisco  Vasquez;  you  can  have  it  with 
me."  And  then  appellant  and  deceased  went 
to  the  road,  and  were  talking  about  fighting, 
and  Romero  asked,  "What  do  yon  want  to 
fight  for?"  and  deceased  remarked  to  Ro- 
mero, if  be  wanted  anything,  he  could  get  it. 


turning  around  facing  him,  when  the  fight 
started,  Romero  being  in  front  of  deceased, 
while  appellant  was  aj:  his  side  or  back.  In 
a  few  seconds  deceased  dropped  dead,  with 
wounds  In  front  and  a  wound  behind;  it 
being  clearly  demonstrated  that  the  wound 
in  the  back  was  inflicted  with  a  different 
knife  from  those  in  front  Appellant  fled, 
but  returned  in  search  of  hla  hat  which  had 
been  picked  up  by  the  side  of  the  dead  man. 

The  court  instructed  the  Jury:  "In  this 
case  the  state  relies  for  a  conviction  upon 
circumstantl&l  evidence,  and  you  are  instruct- 
ed that,  in  order  to  warrant  a  conviction  up- 
on circumstantial  evidence,  each  and  every 
fact  necessary  to  establish  the  guilt  of  the 
accused  must  be  proved  by  legal  and  compe- 
tent evidence  beyond  a  reasonable  doubt,  and 
the  facts'  and  circumstances  proved  sbonld 
not  only  be  consistent  with  the  guilt  of 
the  accused,  but  inconsistent  with  any  oth- 
er reasonable  hypothesis  than  '  that  of  his 
guilt,  and  in  such  cases  it  is  not  sufliclent 
that  the  circumstances  may  coincide  with, 
account  for  and  therefore  render  probable 
the  guilt  of  the  accused ;  they  must  exclude, 
to  a  moral  certainty,  every  other  reasonable 
hypothesis  than  that  of  the  guilt  of  the  ac- 
cused as  charged,  and  produce  In  your  minds 
a  reasonable  and  moral  certainty  that  the 
accused  and  no  other  i>erson  committed  the 
offense,  or  was  a  principal  in  the  commission 
of  the  same,  as  that  term  has  been  hereinbe- 
fore defined." 

At  the  time  of  the  trial,  when  the  charge 
was  submitted  to  him,  the  only  exceptions 
taken  to  the  charge  of  the  court  below  read 
as  follows: 

"Now  comes  the  defendant  In  the  above  en- 
titled and  numbered  cause  and  excepts  to 
paragraph  9  of  the  court's  charge,  wherein 
it  charges  on  the  law  of  principal  in  that 
said  charge  is  not  supported  by  the  evidence; 
the  undisputed  evidence  showing  that  the  de- 
fendant Francisco  Espinoza,  did  not  aid  An- 
dres Romero  in  his  assault  on  the  deceased 
by  'words.' 

"2.  That  said  charge  is  insufficient.  In  that 
it  failed  to  state  that  before  a  defendant 
could  be  convicted  as  a  principal,  where  a 
killing  is  committed  in  his  presence,  that 
such  killing  must  be  done  in  pursuance  of  a 
previously  formed  design,  In  which  the  mind 
of  the  party  witnessing  the  killing  must 
unite  with  and  concur  with  the  mind  of  the 
party  actually  doing  the  killing."  " 

[8]  The  court  Instructed  the  Jury:  "All 
persons  are  principals  who,  being  present 
are  guilty  of  acting  together  in  the  commis- 
sion of  an  offense,  and,  when  an  offense  is 
actually  committed  by  one  or  more  persons, 
but  others  are  present  and,  knowing  the  un- 
lawful  intent  aid  by  acts,  or  encourage  those 
actually  engaged  in  the  commission  of  the 
unlawful  act  such  persons  so  aiding  or  en- 
couraging in  the  commission  of  the  offense, 
or  taking  part  therein,  are  principal  offend- 
ers, and  maybe  prosecuted  and  convicted  as 
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SQcfa.  In  this  connection,  bowever,  yon  are 
fnrtber  instructed  that  the  mere  presence  of 
a  party  at  the  time  and  place  where  another 
la  engaged  in  committing  an  offense  will  not 
constitute  such  party  a  principal;  he  most, 
knowing  the  unlawful  Intent  of  the  other 
party,  actually  do  some  act  in  the  further- 
ance thereof,  or  in  some  way  encourage  the 
party  actually  committing  the  offense,  in 
order  to  be  prosecuted  and  convicted  as  a 
principal  to  such  crime."  It  will  be  noticed 
that  the  court  does  not  use  the  word  "words" 
in  the  charge,  but  instructs  the  Jury  that  his 
mere  presence  would  not  constitute  him  a 
principal,  but,  before  they  would  be  author- 
ized to  find  him  a  principal  in  the  commis- 
sion of  the  offense,  they  must  find  that  he, 
knowing  the  unlawful  Intent,  did  aid  by  acts, 
or  encourage  those  actually  engaged  In  the 
commission  of  the  offense,  and  the  record 
in  this  case  clearly  authorized  a  flnding  by 
the  jury  that  appellant  inflicted  the  wound 
in  the  back,  while  Romero  was  inflicting  the 
other  wounds,  and  it  would  be  immaterial 
under  such  circumstances  which  wound  was 
the  fatal  wound.  The  charge  as  given  has 
been  frequently  approved  by  this  court.  Bar- 
ton V.  State,  53  Tex.  Cr.  R.  443,  111  S.  W. 
1042;  McKinney  v.  State,  49  Tex.  Cr.  R. 
596,  06  S.  W.  48;  Parks  v.  State,  T9  S.  W. 
337. 

[t]  The  court  also  instructed  the  Jury:  "If 
yon  find  from  the  evidence  that  the  said 
Petronllo  Munoz  was  killed,  and  yon  further 
find  from  the  evidence  that  one  Andres  Rom- 
ero inflicted  the  wound  that  caused  his  death, 
tben,  in  case  you  so  find  the  fact  to  be,  or 
if  yon  have  a  reasonable  doubt  of  this,  you 
will  acquit  the  defendant,  unless  you  further 
find  that  the  defendant  was  present  and 
aided  and  abetted  in  the  killing  of  the  said 
Petronllo  Munoz,  or  encouraged  the  said 
Andres  Romero  in  doing  so  as  a  principal,  as 
that  term  has  hereinbefore  been  explained 
to  yoo."  Thus  it  is  seen  that  the  court  in 
his  diarge  protected  every  right  of  defendant, 
and  the  charge  is  subject  to  neither  of  the 
exceptions  made  in  the  court  below  at  the 
time  the  charge  was  submitted  to  appellant's 
counsel.  This  case  was  tried  November  7, 
1913.  The  Legislature  passed  a  law  which 
went  into  effect  July  1,  1913,  four  months 
prior  to  the  trial,  which  provides  that  the 
court  shall  prepare  a  charge  and  submit  it  to 
counsel,  who  shall  then  make  such  objections 
to  the  charge  in  writing  as  he  desires,  and 
this  court  on  appeal  can  pass  on  no  question 
not  thus  made  and  presented  to  the  trial 
court.  Chapter  188,  Acts  33d  Leg.  p.  278. 
This  chapter  provides  that  we  shall  not  re- 
verse a  case  because  of  an  error  in  the 
charge,  unless  an  objection  was  made  thereto 
at  the  time  of  the  trial,  this  being  a  positive 
command  to  ns,  and  our  Constitution  author- 
izes the  Legislature  to  place  such  restrictions 
around  the  right  of  appeal  as  they  deem 
the  Interest  of  Justice  and  a  sound  public 
policy  demands.     Section  5  of  article  5  of 


the  Constitution.  However,  Judge  DAVID- 
SON filed  a  dissenting  opinion,  in  which  he 
holds  that  the  court  erred  in  charging  the 
Jury  affirmatively  tliat  Romero  was  an  ac- 
complice, and  he  discusses  this  at  length. 
We  have  copied  all  the  exceptions  made  by 
appellant  at  the  trial,  and  no  objection  was 
made  to  the  charge  of  the  court.  In  this 
respect,  nor  was  the  cliarge  on  accomplice 
testimony  in  any  way  questioned  by  appel- 
lant, as  the  record  in  this  court  will  disclose. 
We  have  read  and  reread  the  motion  for  a 
new  trial  filed  in  the  court  below  by  appel- 
lant, and  he  in  said  motion  makes  no  such 
contention.  In  the  brief  filed  in  this  court 
by  appellant,  nor  in  the  motion  for  rehearing, 
does  appellant  contend  tliat  the  court  erred 
in  the  charge  on  accomplice  testimony.  The 
only  place  that  this  question  is  raised  is 
in  the  dissenting  opinion  of  Judge  DAVID- 
SON, and  Ills  whole  dissenting  opinion  here- 
tofore filed  herein  Is  based  on  a  proposition 
that  has  never  been  suggested  nor  contended 
for  by  appellant  The  dissent,  therefore,  is 
based  on  a  matter  not  presented  in  any  man- 
ner, shape,  or  form  in  the  record  before  ns, 
aa  is  ntanifest  by  the  record  now  on  file  in 
this  court,  and  to  consider  and  pass  on  such 
questioA  we  would  be  compelled  in  our  opin- 
ion to  go  directly  in  the  face  of  the  law  pass- 
ed by  the  Legislature  for  the  government  of 
this  court.  Therefore  the  court  is  not  author- 
ized to  consider  the  proposition  on  which  the 
dissent  is  based.  However,  since  Judge 
DAVIDSON  has  seen  fit  to  raise  a  question, 
and  base  his  dissent  thereon,  not  raised 
nor  discussed  by  appellant,  and  which  was 
not  presented  to  the  trial  court,  we  will  say 
this  much:  We  do  not  think  the  court  erred 
in  charging  that  Romero  was  an  accomplice 
in  law.  Had  he  not  submitted  the  law  of  ac- 
complice testimony,  reversible  error  would 
have  been  presented  by  the  record,  had  the 
appellant  raised  that  issue.  Romero  admit- 
ted that  he  engaged  in  the  fight  and  cut  de- 
'ceased,  thus  showing  a  guilty  participation 
on  his  part  at  least,  while  he  by  his  testi- 
mony placed  appellant  in  position  to  inflict 
the  wound  in  the  back.  Romero  did  not 
deny  bis  complicity  in  the  commission  of  the 
offense,  nor  the  fact  that  he  had  been  in- 
dicted and  convicted  of  the  offense.  The  sole 
question  in  this  ease  was :  Did  the  evidence 
conclusively  show  an  acting  together,  an 
unlawful  attack  by  appellant  and  Romero  on 
deceased,  both  of  them  inflicting  wounds  on 
deceased?  Appellant  denied  he  inflicted  any 
wound  or  participated  in  the  flght.  Romero 
says  he  did  not  inflict  the  wound  in  the  back, 
and.  while  he  did  not  see  appellant  inflict  the 
wound,  yet  that  appellant  and  appellant 
alone  was  in  position  to  inflict  that  wound. 
His  testimony  is  copied  in  full  herein.  The 
evidence  and  all  the  evidence  shows  that 
Romero  had  a  guilty  connection  with  the  of- 
fense charged,  and  the  charge  of  the  court 
does  not  assume  that  appellant  participated 
therein,  but,  after  instructing  the  Jury  who 
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are  principals  In  the  commission  of  an  of- 
fense, instructs  them  to  acquit  appellant,  as 
hereinbefore  shown.  If  they  believed  Andres 
Romero  Inflicted  the  wound  that  caused  his 
death,  or  they  had  a  reasonable  doubt  of 
that  fact,  unless  they  found,  as  a  fact,  that 
appellant  was  a  principal  in  the  commission 
of  the  ofTense,  as  principals  bad  theretofore 
been  defined.  The  court  further  instructed 
the  Jury:  "In  this  case  you  are  instructed 
that  you  cannot  find  the  defendant  guilty 
upon  the  testimony  of  the  said  Andres  Rom- 
ero, unless  you  first  believe  that  his  testi- 
mony Is  true,  and  that  It  shows  that  the  de- 
fendant Is  guilty  as  charged,  and  even  then 
you  cannot  convict  the  defendant,  unless  you' 
further  find  that  there  Is  other  evidence  In 
the  case  apart  from  the  evidence  of  the  said 
Andres  Romero  tending  to  connect  the  de- 
fendant with  the  commisslod  of  the  offense 
cliarged  in  the  indictment,  and  then  you  must 
find  and  believe  from  all  of  the  evidence  In 
the  case  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty  before  you  find  him  guil- 
ty." Romero  was  corroborated  by  other  wit- 
nesses who  saw  them  go  out  of  the  saloon 
together  by  the  fact  that  appellant's  hat  was 
picked  up  where  Romero  said  he  was  stand- 
ing, and  other  facts  in  evidence.  * 

Take  the  charge  as  given.  It  is  not  subject 
to  the  criticisms  contained  in  the  dissenting 
opinion  of  Judge  DAVIDSON,  and,  as  no 
such  question  was  raised  by  the  appellant 
in  the  trial  court  nor  in  this  court,  the  crit- 
icism in  our  opinion  is  wholly  unwarranted 
and  unjustified  under  the  laws  of  this  state, 
and  no  dissent  should  have  been  based  there- 
on. It  is  unjust  to  the  trial  judge  to  re- 
verse a  case,  or  base  a  dissent  on  grounds  not 
presented  to  the  trial  judge,  and  which  the 
appellant  does  not  seek  to  present  to  this 
court  for  review. 

The  motion  for  rehearing  is  overruled. 


STANPIELD  V.   STATE. 

(Court  of  Criminal  Api>eals  of  Texas.     March 
25,  1914.) 

1.  Receiving  Stolen  Goods  (J  8*)— Knowl- 
edge OF  Theft— Evidence. 

Evidence,  that,  after  cattle  came  into  de- 
fendant's possession,  a  few  days  before  he  sold 
them,  the  brand  on  them  was  changed,  is  evi- 
dence of  his  knowing,  when  receiving  them,  that 
they  were  stolen. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  St  1&-18;  Dec  Dig. 
f  8.*] 

2.  RscEiviNa  Stolen  Goods  ((  9*)— Recent 
Possession — Explanation — Instbuctions. 

Though  where  the  state  relies  on  posses- 
sion of  recently  stolen  goods  and  other  circum- 
stances, in  the  absence  of  explanation  of  posses- 
sion, a  charge  on  recent  possession  need  not  be 
given,  but  one  on  circumstantial  evidence  is 
enough,  yet  where  it  relies  on  such  possession 
with  other  circumstances,  but,  in  making  its 
proof,  shows  that  when  the  possession  of  the 
penon  charged  'was  first  challenged  he  gave  an 


explanation  of  his  possession,  which,  if  true, 
would  entitle  him  to  acquittal,  the  issue  made 
by  the  explanation  must  be  presented  in  a  sep- 
arate and  distinct  paragraph  from  the  cliarge 
on  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  H  19-22;    Dec.  Dig. 

3.  Cbiminal  Law  (§  608*)— Testuiont  of 
Joint  Indictee. 

One  is  not  an  incompetent  witness  for  the 
state  because  jointly  indicted  with  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent.  Dig.  {§  1099-1123 ;  Dec  Dig.  | 
508.*] 

4.  Witnesses  (|  307*)— ExctrsiNO  Witness 
Olaimino  Pbivileoe. 

The  proceedings  were  not  irregular,  where, 
on  a  prosecution  for  receiving  from  E.  stolen 
cattle,  E.,  called  by  the  state,  after  testifying 
that  he  bought  the  cattle,  claimed  his  privilege, 
and  was  excused  from  further  testifying. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  it  1061-1064;  Dec  Dig.  g  307.*] 

5.  Criminal  Law  (|  721%*)- Argument  of 
Pbosecutinq  Attorney- Matters  Not  in 
Evidence. 

A  witness  for  the  state  having  been  ex- 
cused, on  claim  of  privilege,  it  was  improper 
for  counsel  for  the  prosecution  to  state,  in  bis 
argument  to  the  jury,  that  if  he  had  testified  the 
state  could  have  thrown  more  light  on  the  case. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1673 ;  Dec  Dig.  i  721%.*] 

6.  Criminal  Law  (|  719*)— Argument  of 
Pbosecutinq  Attorney— Matters  Not  in 
Evidence. 

It  was  improper  for  counsel  for  the  prose- 
cution, in  his  argument  to  the  jury,  to  tell  them 
that  a  witness,  excused  on  bis  claiming-  his 
privilege  in  their  absence,  was  indicted  for  the 
same  offense ;  this  fact  not  being  in  evidence. 
[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1669;  Dec.  Dig.  {  719.*] 

7.  Receiving  Stolen  Goods  (J  8*)- Evi- 
dence. 

Testimony  oo  a  prosecution  for  receiving 
stolen  cattle,  of  one  having  charge  of  a  pasture, 
that  he  was  instructed  by  the  owner  of  it  to 
keep  defendant  out  of  it,  is  improper. 

[Ed.   Note.— For   other  cases,    see   Receiving 
Stolen  Goods,  CJent  Dig.  U  16-18;    Dec  Dig.    * 
S  8.*] 

Appeal  from  District  C^urt,  Motley  Coun- 
ty ;  Jo  A.  P.  Dickson,  Judge. 

T.  J.  Stanfleld  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Fires  &  Dlggs,  of  Childress,  Browne  ft 
Hawkins,  of  Paducah,  T.  T.  Bouldln,  of  Mat- 
ador, and  Williams  &  Williams,  of  Waco,  for 
appellant  G.  E.  Hamilton,  of  Matador,  and 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


HARPER,  J.  Appellant  was  convicted  un- 
der a  count  in  the  indictment  in  which  it 
was  alleged  that  appellant  did  unlawfully 
and  fraudulently  receive  from  Willis  Evans 
and  conceal  three  head  of  cattle,  the  property 
of  A.  T.  Fish,  and  which  said  property  had 
theretofore  been  acquired  by  the  said  Willis 
Evans  in  such  manner  as  that  the  acquisition 
of  same  comes  within  the  meaning  of  the  term 
of  theft;    the  defendant  well  knowing  the 
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same  had  been  so  acquired  at  tbe  time  be 
received  and  concealed  the  cattle. 

[1]  It  la  thus  seen  that  the  connt  In  the 
Indictment  spedflcally  charges  that  Willis 
Evans  stole  the  cattle  from,  Mr.  Fish.  The 
proof  shows  that  Mr.  Fish  lost  three  head  of 
cattle — ^heifers — all  branded  -j-  on  hip  and  -y 
on  shoulder.  In  the  record  they  are  particn- 
larly  described  by  Mr.  Fish  and  his  father. 
Willis  Evans,  a  few  days  after  the  loss  of  the 
cattle  by  Fish,  was  seen  In  possession  of  three 
heifers  that  met  this  description,  and  the 
ones  he  had  were  branded  -j-  on  hip  and  -p 
on  shoulder.  After  reading  the  description 
of  the  animals  lost  by  Fish,  and  the  descrip 
tion  of  the  animals  seen  in  Evans'  possession 
in  the  Brothers'  pasture  by  Mr.  Ingram,  one 
is  necessarily  driven  to  the  conclusion  that 
Evans  was  then  in  possession  of  the  stolen 
HTiinmlo-  At  the  time  his  possession  was 
challenged  by  Mr.  Ingram,  Evans  told  him 
he  had  bought  the  animals  from  a  Mr.  Gil- 
lespie over  on  North  Pease  river.  Appellant 
was  there  in  the  Brothers'  pasture  with 
Evans,  and  Mr.  Ingram  says  that  when  the 
animals  were  found  Evans  sold  or  pretended 
to  sell  the  animals  to  appellant,  trading 
them  to  him  for  "some  cows  and  $10."  That 
appellant  and  Evans  then  drove  the  three 
heifers  out  of  the  Brothers'  pasture,  of  which 
Mr.  Ingram  was  manager.  It  is  thus  seen 
that  when  appellant  received  the  cattle 
from  Evans  they  were  branded  -p  on  hip  and 
-J.  un  shoulder.  A  few  days  subsequent  to 
this  appellant  sold  some  cattle  to  Mr.  Cac- 
adine,  a  butcher.  Garadlne  killed  a  part  or 
all  of  the  cattle  for  a  barbecue  held  about 
that  time  in  Childress  county.  Caradine 
sold  the  bides  firom  the  animals  he  killed  to 
John  Scott,  wbo  shipped  the  hides  to  Etn- 
nagin  &  Co.,  at  Wichita  Falls.  Sheriff  Baccus 
in  Investigating  the  matter  went  to  Wichita 
Falls,  and  from  a  description  given  him  by 
Mr.  Fish  selected  a  hide  out  of  a  number  In 
Finnagin  &  Co.'s  house  and  brought  it  back. 
This  hide  was  branded  ^  on  hip  and  J^  on 
shoulder.  This  hide  was  positively  identified 
by  Mr.  Fish  as  the  hide  of  one  of  the  animals 
be  had  lost,  by  Its  flesh  marks,  it  being  a  mot- 
ley faced  heifer,  with  some  white  in  the  face, 
and  a  red  rim  under  the  eyes.  Mr.  Baccus 
and  a  number  of  other  experienced  cattlemen, 
after  inspecting  the  hide,  say  that  the  -p 
brand  had  been  changed  to  -^  by  burning 
the  brand  —  extending  the  line  above  the  top 
of  the  -|-  so  as  to  make  a  -1-.  If  this  is  true, 
this  brand  was  changed  after  the  cattle  came 
Into  the  possession  of  Staq^eld,  appellant, 
and  would  be  a  cogent  circumstance  tending 
to  show  that  he  knew  they  were  stolen  cattle 
when  they  were  received  by  him;  otherwise 
the  brand  would  not  have  been  changed  from 
a  -V-  to  a  -^  before  they  were  sold.  Taking 
these  drcumstances  and  other  circumstances 
in  the  record,  we  think  the  evidence  sustains 
the  verdict,  and  we  overrule  this  ground  of 
ancveUanf  s  motton. 


[2]  However,  It  is  noticed  that  when  Evans' 
possession  of  the  cattle  was  first  questioned 
he  told  Mr.  Ingram  that  he  purchased  them 
from  a  man  named  Gillespie  over  on  North 
Pease  river.  The  court  instructed  the  Jury  on 
circumstantial  evidence,  and  the  state  insists 
that  this  was  a  sufficient  presentation  of  the 
issue  presented  by  the  testimony,  citing  a 
number  of  cases  wherein  recent  possession 
and  other  circumstances  were  relied  on  for  a 
conviction,  and  this  court  had  held  that  this 
was  a  sufficient  presentation  of  the  issue  rais- 
ed. But  In  all  those  cases  it  wUl  be  noted 
that  when  the  possession  was  first  challenged 
no  explanation  of  possession  was  at  that 
time  made.  Appellant  also  says  there  is  a 
conflict  in  the  decisions  of  this  court,  and  la- 
bors to  reconcile  the  seeming  conflict.  We 
do  not  think  there  is  any  conflict  In  the  de- 
cisions. In  one  class  of  cases  the  state  relied 
on  recent  possession  and  other  circumstances 
in  the  absence  of  explanation  of  possession, 
and  this  court  held,  and  still  holds,  that  it 
was  not  necessary  to  give  any  charge  on  re- 
cent possession,  but  a  charge,  on  circumstan- 
tial evidence  was  all  that  was  required  under 
such  circumstances,  for  the  "recent  iwsses- 
slon"  unexplained  Is  a  circumstance  with  oth- 
er circumstances  in  the  case  to  be  consider- 
ed, and  it  would  be  improper  to  single  out 
this  circumstance  and  charge  thereon.  In 
the  other  class  of  cases,  the  state  relied  on 
possession  of  recently  stolen  property,  with 
other  circumstances,  but  in  making  its  proof 
showed  that,  when  the  possession  of  the 
person  on  trial  was  first  challenged,  he  gave 
an  explanation  of  his  possession,  which  if 
true  would  entitle  him  to  an  acquittal.  In 
that  character  of  case  we  have  held,  and 
still  hold,  that,  in  addition  to  the  charge  on 
circumstantial  evidence,  the  Issue  made  by 
the  explanation  of  his  possession,  consistent 
with  his  innocence,  must  be  presented  in  a 
separate  and  distinct  paragraph  from  the 
charge  on  circumstantial  evidence.  Two  or 
three  forms  presenting  this  Issue  have  been 
approved  by  this  court,  one  in  substance  the 
same  as  that  requested  in  appellant's  charge 
No.  3,  which  was  refused  by  the  court. 
Again,  we  have  held  that  this  question  might 
be  presented  in  abbreviated  form,  that  if  the 
Jury  believed  that  the  explanation  was  true, 
or  had  a  reasonable  doubt  of  that  fact,  an 
acquittal  should  follow.  Wheeler  v.  State, 
34  Tex.  Cr.  R.  353,  30  S.  W.  913;  Mathews  v. 
State,  32  Tex.  Cr.  H.  357,  23  S.  W.  690,  and 
cases  there  cited.  While  the  different  forms 
used  in  these  cases  have  both  been  approved, 
yet  the  form  used  in  the  Mathews  Case  has 
come  nearer  receiving  the  unanimous  ap- 
proval of  the  court.  It  is  short,  concise,  and 
presents  the  issue  clearly. 

[3-6]  Again  it  Is  shown  that  the  state  call- 
ed Willis  Evans  as  a  witness.  This  it  had 
the  right  to  do,  for  even  though  he  was 
Jointly  indicted,  yet  he  would  be  a  competent 
witness  for  the  state.  He  testified:  "I  do 
'  know  about  the  three  yearlings  in  the  Broth- 
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ers'  pasture  which  Stanfield  and  I  took  out 
of  that  pasture.  I  bought  these  yearlings  on 
North  Pease  river  from  Gillespie.  I  could 
not  tell  you  hla  first  name."  This  witness 
then  claimed  his  privilege  of  not  testifying 
as  he  was  indicted  for  an  offense  growing 
out  of  this  transaction,  and  he  was  excused 
by  the  court  from  further  testifying  as  the 
state  Intended  to  prosecute  him.  There 
was  nothing  Irregular  In  these  proceedings, 
and  appellant's  criticisms  are  wlthont  merit 
However,  in  another  bill  it  is  shown  that  in 
presenting  the  case  Mr.  Hamilton,  of  counsel 
for  the  prosecution,  in  his  opening  argument 
to  the  Jury  argued,  as  an  element  of  guilt, 
that  the  state  had  placed  the  witness  Willis 
Evans  upon  the  stand  and  that  the  defend- 
ant's counsel  bad  objected  to  said  witness 
testifying-  or  the  state  would  have  thrown 
more  light  on  the  case,  which  argument  the 
court  upon  objection  did  stop,  but  did  not 
instruct  the  Jury,  as  requested  by  counsel 
for  defendant,  not  to  consider  the  said  argu- 
ment as  a  criminative  fact  or  circumstance 
against  the  defendant,  and  the  said  counsel 
for  the  state  further  argued  to  said  Jury 
that  said  Willis  Evans  did  stand  indicted  in 
this  same  court  for  this  same  offense,  and 
though  counsel  for  the  defendant  at  the  time 
objected  to  this  argument  for  the  reason  it 
was  out  of  the  record,  improper,  and  preju- 
dicial, the  court  declined  to  stop  counsel,  but 
permitted  him  to  continue  such  argument  be- 
fore said  Jury.  This  was  Improper.  No  ob- 
jection appellant  could  have  made  to  Evans 
testifying  would  have  been  sustained.  It 
was  not  on  appellant's  objection  that  the 
witness  was  excused,  but  on  bis  (the  witness') 
plea  of  privilege,  and,  after  the  court  had 
sustained  such  plea,  it  was  not  proper  for 
counsel  to  tell  the  jury  they  "could  have 
thrown  more  light  on  the  case"  if  such  wit- 
ness had  testified.  It  Is  only  evidence  ad- 
duced that  can  be  considered  by  the  Jury, 
and  not  what  could  have  been  adduced  if  a 
legal  barrier  had  not  been  interposed. 
Again,  when  Evans  claimed  his  privilege, 
the  Jury  was  not  in  the  room,  and  it  was  im- 
proper for  counsel  to  tell  them  that  he  stood 
indicted  for  the  same  offense.  This  fact 
was  not  in  evidence,  and  counsel  in  their 
argument  cannot  testify  to  additional  facts, 
and  should  always  keep  themselves  within 
the  record.  No  special  charge  being  request- 
ed, this  might  not  present  reversible  error; 
but,  as  it  will  be  necessary  to  revefse  the 
case  on  account  of  the  error  hereinbefore 
shown,  we  call  attention  to  this  matter  that 
such  error  may  not  again  creep  into  the  rec- 
ord on  another  trial  of  the  case. 

[7]  In  another  bill  it  Is  shown  that  when 
Mr.  Ingram  was  testifying,  and  had  shown 
that  he  was  in  charge  of  the  Brothers'  ranch 
and  pasture,  and  to  the  other  facts  herein 
stated,  he  was  asked  if  he  had  instructions 
from  Mr.  Brothers  "to  keep  appellant  Stan- 


fleld  out  of  that  pasture,"  and  the  witness 
was  permitted  to  answer  that  be  bad  such 
Instructions.  This  was  improper,  and  the 
objection  made  to  this  testimony  should  have 
been  sustained. 

The  motion  for  a  new  trial  is  very  lengthy, 
and  there  are  a  number  of  bills  of  exception 
in  the  record.  While  we  do  not  discuss  them, 
we  have  carefully  reviewed  each  bill  and 
each  ground  in  the  motion,  and  hold  that 
none  of  them  present  error,  other  than  thoae 
mentioned  above. 

But  on  account  of  those  errors  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


HAHN  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

4, 1914.    On  Motion  for  Rehearing, 

April  8,  1914.) 

1.  Criminal  Law  ({{  666,  1144*)— Appeai/— 
Pbbsumptions. 

The  placing  of  witnesses  under  the  rule 
being  in  tue  sound  discretion  of  the  trial  court, 
it  will,  until  the  contrary  is  shown,  be  pre- 
sumed that  such  discretion  was  correctly  exer- 
cised. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1549-1566%,  2736-2764, 
2766-2771.  2774-2781,  2901,  3016-3037;  Dec. 
Dig.  li  665,  1144.*] 

2.  Cbiminal  Law  (J  1166%*)— Tbial— Abuse 

OF   DiSCBETION. 

Where  the  sheriff  was  a  witness,  the  re- 
fusal of  the  court  to  place  him  under  the  rule 
with  the  other  witnesses  was  not  an  abuse  of 
discretion,  where  accused  made  no  showing 
of  prejudice,  and  the  court  qualified  the  bill  of 
exceptions  by  a  statement  that  knowing  the 
high  character  of  the  witness,  he  was  of  the 
opinion  that  no  barm  was  done  to  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3114-3123;  Dec.  Dig.  f 
1166%.»] 

3.  Cbiminal  Law  (|  393*)  —  Bvidrnob— Ad- 
uissibiutt. 

Where  the  sheriff  compelled  accused  to 
make  tracks  so  that  they  could  be  compared 
with  the  tracks  made  by  the  guilty  party,  evi- 
dence of  the  comparison  of  the  tracks  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  871-874 ;   Dec.  Dig.  {  393.*] 

4.  CBnaiTAL  Law  ({  811*)— Tbial— Instbuo- 

TIONS. 

Where  there  was  other  evidence  connecting 
accused  with  the  offense,  besides  the  compari- 
son of  the  tracks  made  by  him  and  bis  confed- 
erate and  by  the  horse  they  drove,  the  refusal 
of  a  special  charge  that  evidence  of  footprints 
is  not  sufficient  to  support  a  conviction  waa 
proper  because  singling  ont  a  particular  circum- 
stance in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1787,  1969-1972;  Dec.  Dig. 
§  811.*] 

On  Motion  for  Rehearing. 

5.  Cbiminal  Law  •(§  683*)—Tbiai/— Conduct 
—Placing  of  Witnesses  Undkb  the  Rulk. 

Code  Cr.  Proc.  1911,  art  296,  provides  that 
the  examining  magistrate  "shall,"  if  requested, 
place  the  witnesses  under  the  rule,  while  article 
719,  referring  to  the  trial  court,  provides  that 
at  the  request  of  either  party  the  witnesses  OQ 
both  sides  "may"  be  removed  from  the  court- 
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room  to  some  place  where  they  cannot  bear  the 
testimony.  Betd,  that  in  view  of  article  58  and 
article  10,  Pen.  Code  1911,  and  providing  that 
words  and  phrases  are  to  l>e  talcen  in  their  usual 
acceptation,  the  placing  of  witnesses  under  the 
rule  rests  in  the  discretion  of  the  trial  court; 
the  word  "may"  being  used  in  contradistinction 
to  "shaU." 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  164&-1566V^ ;  Dec.  Dig. 
S  665.*1 

6.  BT7BOI.ABT    (S    41*)  —  Prosegdtion  —  En- 

DEKCB— SUFFICIKNOT. 

The  evidence  in  a  prosecution  for  burglary 
held  sufficient  to  support  conTiction. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  ff  94-103, 109;   Dec.  Dig.  i  41.*] 

Appeal  from  District  Court,  Jones  County; 
Jno.  B.  Thomas,  Judge. 

Roy  Hahn  was  convicted  of  burglary,  and 
he  appeals.    A£Brmed. 

W.  J.  Arrlngton  and  J.  M.  Carter,  both  of 
Aspermont,  Chapman  &  Coombes,  of  Anson, 
and  W.  F.  Ramsey  and  C.  L.  Black,  both  of 
Austin,  for  appellant  O.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 


PRENDERGAST,  P.  J.  From  a  conviction 
of  bnrglary  with  the  lowest  penalty  assessed, 
appellant  prosecutes  an  appeal. 

There  are  but  few  questions  raised.  One 
of  these  is  appellant  claims  the  evidence  is 
insufficient  to  sustain  the  conviction.  We 
have  carefully  read  and  studied  the  evidence. 
It  Is  drcumstantial.  We  are  not  only  thor- 
oughly convinced  from  a  study  of  it  that  it 
is  snffi(!ient  to  sustain  the  conviction,  but 
from  it  no  other  reasonable  conclusion  could 
be  reached  than  of  the  appellant's  guilt  We 
tlilnk  it  is  unnecessary  to  recite  the  evidence. 
It  is  quite  lengthy.  The  statement  of  facts 
is  more  than  100  typewritten  pages. 

[1,  2]  The  state  invoked  the  enforcement  of 
the  rale.  The  witnesses  were  thereupon  duly 
sworn  and  properly  instructed  by  the  court. 
One  of  the  material  witnesses  for  the  state 
was  Fred  Senter,  the  sheriff  of  Stonewall 
county  in  which  county  the  burglary  is  al- 
leged to  have  been  committed  and  from  which 
county  to  Jones  county  the  venue  had  been 
changed.  The  state  requested  that  said  wit- 
ness be  permitted  to  remain  in  court.  The 
defendant  objected  to  this.  The  witness  re- 
mained in  the  courtroom  and  heard  the  tes- 
timony of  the  other  witnesses  who  testified 
before  he  did.  The  court,  in  qualifying  the 
bill,  stated,  in  effect,  that  the  rule  always 
obtained  in  the  courts  and  it  was  the  cus- 
tom to  permit  the  sheriff  to  remain  in  the 
courtroom,  not  to  be  required  to  go  out  un- 
der the  rule,  and  he  followed  this  custom, 
stating  further:  "The  court,  knowing  the 
lilgh  character  of  the  witness,  was  of  the 
opinion  that  no  injury  would  be  done  appel- 
lant thereby  and  that  none  was  done."  This 
court,  in  a  uniform  line  of  decisions,  has 
always  held  that  sncb  matters  are  committed 
to  the  sound  discretion  of  the  trial  court  and 


that  such  discretion  will  be  presumed  to  have 
been  correctly  exercised  until  the  contrary 
is  shown.  The  court  did  not  abuse  its  dis- 
cretion in  this  case.  White's  Ann.  C.  G.  P. 
i  767,  and  cases  collated  thereunder.- 

About  the  night  of  December  13,  1912,  the 
depot  building  of  the  Wichita  Valley  Rail- 
road at  Aspermont  in  Stonewall  county  was 
burglarized  and  certain  express  articles  stol- 
en therefrom.  The  next  day  after  the  dis- 
covery of  the  burglary,  said  sheriff,  Senter, 
with  Mr.  Bingham,  suspected  appellant  and 
Don  Brewster,  who  was  with  him,  of  the 
burglary.  They  found  where  a  buggy  and 
double  team  had  been  hitched  at  a  rather 
secluded  place  some  100  or  more  yards  from 
the  depot  They  tracked  two  persons  from 
the  buggy  towards  the  depot  and  back  to  the 
buggy.  One  of  the  horses  made  a  peculiar 
track  which  was  readily  identified.  They 
also  found  the  tracks  of  these  same  two  par- 
ties and  said  horse  and  the  buggy  tracks  at 
a  place  where  a  fire  had  been  the  night  be- 
fore about  a  mile  and  a  half  from  the  town 
of  Aspermont,  where  appellant  and  said 
Brewster  and  this  team  of  horses  were  seen 
at  this  fire  early  the  night  of  December  13th. 
They  also  found  these  same  tracks — all,  ve- 
hicle, horse's  and  persons' — at  an  old  rock 
house  about  four  miles  from  Aspermont 
Both  these  places  where  the  appellant  and 
Brewster  were  seen  at  tttls  fire,  and  the  old 
house  were  near  the  road.  They  suspected 
appellant  and  Brewster  and  watched  them 
the  next  day.  After  appellant  and  Brewster 
left  town,  the  sheriff  and  Bingham  follow- 
ed them.  They  left  Aspermont  after  appel- 
lant and  Brewster  had  already  gone  about 
one  mile.  The  sheriff  and  Bingham  were 
on  horseback.  They  rode  rapidly  until  they 
got  in  sight  of  appellant  and  Brewster.  Ap- 
pellant and  Brewster  drove  rapidly  until 
they  got  near  said  old  rock  house.  As  they 
did  so,  they  drove  slowly,  in  a  walk,  looking 
back,  and  evidently  discovered  the  sheriff  and 
Bingham  following  them.  After  passing  the 
old  house,  they  drove  rapidly  for  some  short 
distance.  They  were  overtaken  by  the  sher- 
iff and  Bingham  and  their  buggy  searched, 
but  the  stolen  goods  were  not  found  therein. 
They  were  then  discharged,  and  the  sheriff 
and  Bingham  went  back  to  this  old  rock 
house  and  searched  it,  finding  therein  three 
of  the  stolen  articles.  They  also  discovered 
the  tracks  of  two  persons  to  and  from  this 
old  house  and  the  tracks  of  the  buggy  and 
team  where  they  had  been  hitched  In  the 
lane  near  thereto.  Appellant  and  Brewster, 
after  being  turned  loose  at  first  by  the  sher- 
iff, got  on  an  elevation  where  they  could  see 
what  the  sheriff  and  Bingham  did,  and  stop- 
ped and  watched  them.  As  soon  as  the  sher- 
iff and  Bingham  found  the  goods  in  this  old 
house,  they  went  to  and  arrested  appellant 
and  Brewster  and  brought  them  back  and 
stopped  them  opposite  this  old  house.  The 
sheriff  then  went  back  to  the  house  and  fur- 
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ther  searched  for  tracks.  tJpon  dtecovertng 
them,  be  called  to  Blngfaam,  who  was  with 
appellant  and  Brewster,  and  told  him  to 
bring  the  two  men  to  the  bouse,  which  was 
done.  The  sheriff  thereupon  bad  both  of 
them  to  make  tracks  so  that  tbey  could  be 
measured.  The  sberitr  then  measured  their 
tracks  then  made,  accurately  with  the  tracks 
he  had  already  found,  going  to  and  from 
this  house,  and  tbey  corresponded  exactly. 
He  also  measured  the  horse's  track  at  this 
house  where  It  had  been  evidently  the  night 
before  and  at  the  said  fire  and  where  the 
team  bad  been  hitched  near  the  depot,  and 
they  corresponded  exactly.  He  also  meas- 
ured the  hoof  of  the  horse  itself,  and  it  cor- 
responded exactly  with  these  tracks  and  was 
the  horse  that  made  them. 

[3]  Appellant  has  several  bills  of  excep- 
tions to  the  testimony  of  Bingham  and  the 
sheriff,  Senter,  as  to  these  tracks,  both  of 
the  horse  and  men,  and  objected  for  various 
reasons,  among  others,  claiming  that  by  the 
sheriff  forcing  appellant  and  Brewster  to 
make  their  tracks  at  the  old  house,  while  un- 
der arrest,  it  was  inadmissible,  as  it  was 
thereby  forcing  them  to  give  testimony 
against  themselves  while  under  arrest.  All 
this  testimony  was  clearly  admissible  and 
has  many  times  been  so  held  In  a  uniform 
line  of  decisions  by  this  court.  Pitts  v.  State, 
60  Tex.  Cr.  R.  627,  182  S.  W.  801;  Walker 
V.  State,  7  Tex.  App.  245,  32  Am.  Rep.  S05; 
Meyers  v.  State,  14  Tex.  App.  35;  Bruce  v. 
State,  31  Tex.  Or.  R.  690,  21  S.  W.  681 ;  and 
section  1074d,  White's  Ann.  O.  C.  P. 

[4]  The  court  gave  a  correct  and  full 
charge  submitting  everything  aptly  that  was 
proper  and  necessary  to  be  submitted  to  the 
Jury.  Appellant  makes  no  complaint  of  the 
court's  charge  In  any  respect  He  request- 
ed, and  the  court  refused  to  give  his  special 
charge  to  this  effect:  "That  character  foot- 
prlpts,  measurement  of  tracks  and  tracks  are 
not  of  themselves  sufficient  to  support  a  con- 
viction for  burglary.  Therefore  you  are 
charged  that  the  evidence  of  tracking,  meas- 
uring, and  comparing  the  tracks  introduced 
by  the  witnesses  Senter  and  Bingham  and 
Whitaker  would  not  of  themselves  warrant 
a  conviction  for  the  offense  charged  In  the 
indictment  against  the  defendant"  There 
was  much  other  evidence  tending  to  connect 
appellant  with  the  burglary  in  addition  to  the 
tracks  of  himself  and  Brewster,  the  horse  and 
the  vehicle.  It  would  have  been  improper 
for  the  court,  therefore^  to  have  singled  out 
a  part  of  his  testimony  and  given  appellant's 
special  charge  on  the  subject  This  can  no 
more  be  done  against  the  state  than  against 
appellant  As  stated  above,  the  court  cor- 
rectly, aptly,  and  fully  submitted  a  charge  to 
the  Jury.  See  White's  Ann.  O.  O.  P.  {  810, 
and  cases  there  cited. 

No  other  questions  are  raised  to  be  passed 
upon. 

The  Judgment  will  be  affirmed. 


On  Motion  for  Rehearing. 

Appellant  flies  a  motion  for  rehearing  and 
a  brief  thereon  in  both  this  and  the  compan- 
ion case  of  Don  Brewster,  presenting  in  this 
three,  and  in  the  Brewster  Case,  two 
grounds:  First,  the  holding  of  this  court  on 
the  question  of  enforcing  the  rule;  second, 
that  the  evidence  is  insufficient  to  sustain 
the  verdict;  and,  third,  in  refusing  appel- 
lant's special  charge.  The  latter  two  ques- 
tions, only,  are  raised  m  the  Brewster  Case. 
The  first  did  not  occur  therein.  So  that  in 
the  latter  two  grounds  what  we  say  In  this 
applies  equally  to  the  Brewster  Case. 

First,  Did  the  court  commit  reversible  er- 
ror in  excusing  the  witness  Senter  from  the 
rule?  This  question  was  sufficiently  stated 
in  the  original  opinion ;  but,  in  addition 
thereto,  we  now  state  further  thereabouts. 
In  his  bills  he  bases  the  supposed  error  on 
the  bare  fact  that  the  court  erred  In  excns- 
ing  Senter  from  the  rule  and  in  not  enforc- 
ing It  as  to  that  witness.  The  bill  does  not 
show  that  he  demanded  or  in  any  way  sought 
to  have  Senter  first  testify.  In  the  bill  he 
does  not  show,  or  attempt  to  show,.any  injury 
to  him  by  reason  of  the  court's  action,  other 
or  further  than  that  three  other  material 
witnesses  testified  before  Senter  did,  if  that 
would  show  or  tend  to  show  any  injury.  He 
does  not  show  or  attempt  to  ediow  that  the 
witness  Senter  was  influenced  in  any  way  by 
the  testimony  of  any  of  these  witnesses,  or 
that  he  colored  his  because  thereof,  or  that 
he  in  any  way  attempted  to  testify -or  testi- 
fied other  than  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  The  record  shows 
that  the  Brewster  Case,  at  least,  had  been 
tried  before  this  time  in  Haskell  county.  We 
take  it  that  there  can  be  no  question  but 
that  in  that  trial  all  these  same  witnesses 
and  Senter  testified  therein.  While  the  rec- 
ord does  not  disclose  ],t,  it  is  not  at  all  im- 
probable that  one  or  both  of  these  appellants 
were  also  tried  in  Stonewall  county  where 
the  crime  was  committed  and  where  the  in- 
dictments were  found  before  the  change  of 
venue.  Whether  either  of  the  appellants 
were  tried  prior  to  this  in  Haskell  county  is 
tmmateriaL  The  trial  Judge  in  this  case  and 
the  attorneys  must  have  known  what  the 
testimony  of  Senter  and  each  of  the  other 
witnesses  had  been  in  the  other  trial  and 
would  be  on  this.  Appellant  does  not  at- 
tempt to  show  that  Senter's  testimony  on 
this  trial  was  in  the  slightest  or  in  any  ma- 
terial matter  different  from  what  it  was  on 
any  other  trial.  If  there  had  been  any  differ- 
ence, or  supposed  difference,  or  Senter  in 
his  testimony  had  been  influenced  in  the 
slightest  by  hearing  the  testimony  of  the  oth- 
ers before  he  testified,  the  Judge  concludes  it 
by  his  qualification  of  appellant's  bill,  which 
appellant  accepted,  and  under  all  the  deci- 
sions of  this  court  and  all  the  rules  he  is 
bound  thereby.  The  court  said:  "The  court, 
knowing  the  high  character  of  the  witness, 
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was  of  the  opiDlon  that  no  injury  would  be 
done  appellant  thereby  and  that  none  waa. 
done." 

[S]  But  because  of  appellant's  persistence 
In  claiming  the  action  of  the  court  in  this  re- 
spect was  rerersible  error,  we  will  further 
discuss  the  question.  Every  text-book  writer 
which  we  hare  examined — and  we  have  ex- 
amined a  large  number — without  any  excep- 
tion, lays  down  in  substance  this  rule  which 
we  quote  from  38  Cyc.  1369:  "The  separate 
examination  of  witnesses  at  the  trial  is  a 
matter  within  the  discretion  of  the  court 
which  may  order  witnesses  to  be  separated 
and  examined  each  out  of  the  hearing  of  the 
others.  •  •  •  The  discretion  of  the  court 
win  not  be  reviewed  on  appeal  unless  there 
Is  a  manifest  abuse  thereof."  We  also  dte  as 
holding  substantially,  if  not  precisely,  the 
same  thing,  12  Cyc.  546 ;  14  Ency.  of  Ev.  587 ; 
1  Greenl.  Ev.  §  432;  1  Thomp.  on  Trials, 
1275;  Underbill's  Crlm.Ev.S  226;  1  Whart 
Crim.  Ev.  §  446;  and  every  other  text-book 
writer  on  the  subject.  Mr.  Wigmore,  cited 
and  quoted  by  appellant  on  the  subject,  In 
effect,  says  the  same  thing.  He  contends, 
however,  that  it  Is  the  right  of  an  accused, 
and  the  courts  have  no  discretion,  but  he  con- 
cedes that  only  a  few  courts  so  hold.  Every 
decision  of  this  court  and  of  our  Supreme 
Court  when  it  had  criminal  jurisdiction  is  to 
the  same  effect  as  the  text-books  cited  above. 
Buckler,  in  his  Criminal  Digest  (volume  2,  p. 
1750),  says:  "Whether  or  not  witnesses  will 
be  placed  under  the  rule  rests  in  the  discre- 
tion of  the  trial  court,  which  will  not  be  re- 
vised on  appeal,  in  the  absence  of  a  showing 
of  abuse  and  injury  to  the  accused"— cit- 
ing 15  decisions  of  this  court  from  the  third 
to  the  thirtieth  Reports.  And  on  page  1762 
he  says:  "The  admissibility  of  witnesses 
who  have  violated  'the  rule,'  or  who  have  not 
been  placed  under  the  rule,  is  within  the 
sound  dlscretltlon  of  the  court,  and  such  dis- 
cretion will  be  presumed  to  have  been  cor- 
rectly exercised  until  the  contrary  ap- 
pears"— citing  a  large  number  of  the  deci- 
sions of  this  and  our  Supreme  Court  To  pre- 
cisely the  same  effect  is  Judge  White,  in  his 
Annotated  Criminal  Procedure  (section  707), 
citing  many  cases. 

But  in  addition  to  this,  let  us  go  to  oar 
own  statute  and  see  what  it  says.  In  exam- 
ining trials  before  magistrates,  our  statute 
(article  296,  C.  C.  P.)  says:  "The  magistrate 
ahall,  if  requested  by  the  accused  or  his 
connsel,  or  by  the  person  prosecuting,  have 
all  the  witnesses  placed  in  charge  of  an  of- 
ficer, except  the  witness  who  U  testifying,  so 
tliat  the  testimony  given  by  any  one  witness 
shall  not  be  heard  by  any  of  the  others."  Ob- 
serve the  language,  the  magistrate  shaU  not 
ntav.  Then  go  to  the  other  articles  of  our 
Procedure  on  the  same  subject,  we  quote  all 
of  them: 

"Art  719.  At  the  request  of  either  party, 
the  witnesses  on  both  sides  may  be  sworn  and 
placed  in  the  custo^.  of  an  officer  and  re- 


moved out  of  the  court  room  to  some  place 
where  they  can  not  hear  the  testimony  as  de- 
livered by  any  other  witness  in  the  cause. 
This  is  termed  placing  witnesses  under  rule. 

"Art  720.  When  witnesses  are  placed  un- 
der rale,  those  summoned  for  the  prosecution 
may  be  kept  separate  from  those  summoned 
for  the  defense,  or  they  may  all  be  kept  to- 
gether, as  the  court  ^ball  direct 

"Art  721.  The  party  requesting  the  wit- 
nesses to  be  placed  under  rule  may  designate 
such  as  he  desires  placed  under  rule,  and 
those  not  designated  will  be  exempt  from 
the  rule,  or  the  party  may  have  all  the  wit- 
nesses in  the  case  placed  under  rule. 

"Art  722.  Witnesses  under  rule  shall  be 
attended  by  an  officer,  and  all  their  reason- 
able wants  provided  for,  unless  the  court,  in 
Its  discretion,  directs  that  they  be  allowed 
to  go  at  large ;  but  in  no  case  where  the  wit- 
nesses are  under  rule  shaU  they  be  allowed  to 
hear  the  testimony  In  the  case,  or  any  part 
thereof. 

"Art  723.  Witnesses,  when  placed  under 
rule,  shall  be  instructed  by  the  court  that 
they  are  not  to  converse  with  each  other  or 
with  any  other  person  about  the  case,  except 
by  permission  of  the  court  and  that  they 
are  not  to  read  any  report  of  or  comment  up- 
on the  testimony  in  the  case  while  under 
rule ;  and  the  officer  who  attends  the  witness- 
es shall  repert  to  the  court  at  once  any  viola- 
tion of  its  instructions ;  and  the  party  violat- 
ing the  same  shall  be  punished  for  contempt 
of  court" 

Observe  the  language  in  these  articles 
(719).  At  the  request  of  either  party  the  wit- 
nesses on  both  sides  may  be  sworn  and  placed 
in  the  custody  of  an  officer,  etc.  (article  721). 
The  party  requesting  the  witnesses  to  be 
placed  under  rule  may  designate  such  as  he 
desires  placed  under  rule,  and  those  not  des- 
ignated will  be  exempt  from  the  rule. 

It  is  a  general  rule,  held  so  by  many  of 
the  decisions  of  this  court,  that  all  rules  of 
procedure  are  directory  and  not  mandatory, 
unless  the  language  and  context  show  that 
the  Legislature  Intended  that  they  should 
be  mandatory.  Bizzell  v.  State,  162  S.  W. 
861,  and  cases  and  text-books  there  cited  and 
quoted.  Article  58,  O.  O.  P.,  is :  "All  words 
and  phrases  used  tn  this  Code  are  to  be  tak- 
en and  understood  in  their  usual  acceptation 
In  common  language,  except  where  their 
meaning  Is  particularly  defined  by  law."  To 
the  same  effect  is  article  10,  P.  C.  Taking 
the  above  statutory  enactments,  we  think  it 
certain  that  the  Legislature  intended  precise- 
ly what  they  said  when  they  said  at  exam- 
ining trials  the  magistrate  shaU  enforce  the 
rule.  But  in  trials  before  the  district  court 
they  confide  a  discretion  to  the  trial  Judge 
and  provide  that  he  may  enforce  the  rule, 
and  not  that  he  is  peremptorily  required — 
shall  do  so. 

However,  we  would  not  be  understood  as 
holding  otherwise  than  that  this  discretion 
lodged  in  the  trial  courts  is  a  sound  judi- 
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cial  discretion  and  not  a  personal  or  arbi- 
trary one,  and  that  in  all  instances  unless 
good  reasons  are  sliown  otherwise  wben  the 
rule  is  demanded  by  an  accused  that  the 
Judge  should  enforce  it,  and  if  in  this  or  any 
other  ease  it  were  shown  by  an  accused  that 
the  court  had  abused  his  discretion  and  his 
rights  had  been  injured,  we  would,  in  all 
probability,  reverse  a  Judgment  of  conviction. 
But  this  case  shows  that  the  court  did  not 
abuse  his  sound  judicial  discretion,  and  in 
addition  that  no  Injury  whatever  was  done 
to  the  appellant;  as  said  by  this  court, 
through  Judge  Hart,  in  Davis  v.  State,  28 
Tex.  App.  560,  13  S.  W.  997,  "to  reverse  in 
the  absence  of  probable  injury  would  be  con- 
trary to  principle." 

[J]  The  evidence  in  these  cases  was  whol- 
ly circumstantial,  and  the  court  so  charged 
and  gave  a  correct,  full,  and  apt  charge  on 
that  subject  to  which  there  is  no  objection. 
We  have  again  carefully  reviewed  the  evi- 
dence In  these  cases.  We  do  not  propose 
to  recite  all  the  evidence,  nor  wliat  the  re- 
spective witnesses  testified.  We  will  mere- 
ly give  a  short  statement  of  what  the  jury 
were  clearly  authorized  to  find  and  believe 
therefrom.  Most  of  the  evidence,  if  not  all 
of  it,  was  uncontradicted.  Late  in  the  eve- 
ning of  December  13,  1912,  appellants,  Hahn 
and  Brewster,  were  seen  going  towards  As- 
permont  together.  They  arrived  in  Aspermont 
about  or  just  after  dark.  From  time  to  time 
during  that  night  until  they  went  to  bed  in 
the  hotel  about  10:30  or  later  they  were 
seen  in  various  places  at  dlfTereut  times — 
not  continuously — about  Aspermont,  always 
together.  They  were  thus  In  company  with 
one  another  all  of  the  next  morning  and  un- 
til they  started  to  their  homes  about  14 
miles  distant  in  a  buggy,  and  they  were  thus 
together  alone  in  the  buggy  when  they  were 
arrested,  charged  with  this  offense.  On  the 
night  of  December  13th,  the  depot  building 
of  the  railroad  there  was  burglarized.  Pour 
different  articles  were  stolen  from  the  bouse 
at  the  time  of  the  burglary.  The  team  driv- 
en by  appellants,  Hahn  and  Brewster,  was  a 
dun  team.  The  horse  working  on  the  right 
bad  a  defective  hoof  on  his  right  forefoot 
which  made  a  peculiar  track,  readily  Identi- 
fied and  clearly  shown.  The  depot  build- 
ing burglarized  was  situated  about'  a  half 
mile  from  the  town  of  Aspermont;  there  be- 
ing no  inhabitants  between  the  town  and  de- 
pot for  that  space.  *  There  was  a  mesquite 
flat,  all  open  country,  from  the  town  to  the 
depot.  This  team  was  hitched  that  night 
in  this  mesquite  flat  about  100,  or  a  little 
more,  yards  from  said  depot.  The  tracks  of 
two  persons,  and  only  two  persons,  were 
shown  going  from  this  buggy  where  bitched 
towards  the  depot,  and  the  tracks  of  those 
two  persons,  and  no  other,  were  also  found 
going  from  towards  the  depot  to  the  buggy. 
The  tracks  of  this  team  and  these  two  men 
were  measured  accurately,  and  the  tracks  of 
the  horse  were  shown  without  a  shadow  of 


doubt  to  be  made  by  one  of  the  horses  of  this 
team  driven  by  these  parties.  The  men's 
tracks,  going  from  the  buggy  towards  the 
depot  and  returning,  were  measured  and 
shown  to  be  the  tracks  of  these  two  persons, 
Hahn  and  Brewster,  and  of  no  other  per- 
sons. '  The  said  four  stolen  articles,  when 
stolen,  were  wrapped  up.  In  the  early  part 
of  that  night  by  the  side  of  the  road  about  a 
mile  and  a  half  from  Aspermont  Hahn  and 
Brewster,  appellants,  were  seen  at  a  fire. 
The  fire  was  not  made  from  wood,  but  from 
paper  and  some  clothing.  At  the  time  they 
were  seen  at  this  fire,  this  same  dun  team  of 
theirs  was  standing  hitched  to  the  fence. 
The  defective  track  of  this  horse  was  tiiere 
found  and  unquestionably  identified  as  that 
of  these  appellants'  horse.  The  tracks  of 
two  men  and  only  two  men  were  found  at 
this  fire.  They  were  measured  accurately 
and  found  without  question  to  be  the  tracks 
of  these  two  parties  and  of  no  other.  The 
remnant  from  the  fire  was  examined  the  next 
day,  and  portions  of  an  advertisement  from 
a  tailor  partially  consumed  was  found  there- 
in. Also,  some  buckles  and  buttons.  These 
buckles  and  buttons,  doubtless,  were  the  rem- 
nant of  some  of  the  clothing,  one  of  the  four 
stolen  packages.  The  part  of  the  advertise- 
ment found  unconsumed  by  fire  doubtless  was 
inclosed  in  one  of  the  other  stolen  articles 
which  was  %hown  to  have  been  shipped  from 
a  tailor  who  made  and  shipped  to  Aspermont 
that  article  of  clothing.  The  next  day  three 
and  only  three  of  the  stolen  articles  were 
found  in  an  old  abandoned  rock  house  about 
three  or  four  miles  from  Aspermont,  with- 
out doubt  identified  and  shown  to  hare  been 
three  of  the  said  stolen  articles.  Neither  of 
these  articles  when  found  had  any  paper  or 
wrapping  around  them. 

Without  question  the  wrapping  that  had 
been  around  them  was  the  paper  that  made 
said  fire.  The  old  rock  house  was  a  mile  or 
two  further  from  Aspermont  than  where 
said  fire  was  on  the  same  road,  and  both 
places  were  on  the  road  from  Aspermont  to 
appellants'  home.  The  next  day  after  the 
burglary  the  night  before,  appellants  were 
suspected  of  the  crime.  Along  in  the  day  they 
started  home  together  in  the  buggy  drawn 
by  said  two  dun  horses.  The  officers  gave 
them  some  little  start  in  advance,  intending 
to  pursue  and  watch  them,  which  they  did. 
Appellants  drove  rapidly  from  Aspermont  to 
within  a  short  distance  of  said  old  rock  house, 
watching  behind  them  to  see  if  they  were 
pursued,  or  any  one  was  in  sight  When 
they  neared  the  old  rock  house,  they  slowed 
down  to  a  walk  and  walked  some  distance  un- 
til they  got  about  opposite  the  old  rock 
house.  Seeing  the  oflicers  approaching,  and 
doubtless  concluding  they  were  watched  and 
pursued,  they  again  started  up  and  drove  a 
few  hundred  yards  rapidly  until  they  got  a' 
few  hundred  yards  past  the  said  rock  house. 
The  officers  thereupon  overtook  them  and 
searched  their  buggy,  but  found  none  of  th» 
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stolen  articles,  then  released  tbem.  The 
officers  returned  to  tbe  old  rock  house.  Ap- 
pellants drove  only  a  short  distance  from 
where  they  were  first  apprehended  by  the 
officers  on  to  a  place  where  they  could  see 
the  old  rock  house  and  the  officers'  move- 
ments thereabouts,  and  they  stopped  and 
tbere  watched  the  officers.  Upon  returning 
to  the  old  rock  house,  the  officers  JJound  the 
tracks  of  two  men  going  from  the  road  to  the 
house  and  returning  from  the  house  to  the 
road.  Upon  searching  the  old  house  they 
then  found  three  of  the  four  stolen  articles, 
and,  seeing  these  tracks,  they  at  once  mount- 
ed their  horses  and  again  went  in  pursuit  of 
appellants  and  caught  and  arrested  them. 
They  brought  them  back  to  the  old  rock 
house.  They  then  made  a  more  careful  ex- 
amination and  measurement  of  the .  tracks 
of  these  two  persons  that  they  had  found  go- 
ing to  and  returning  from  this  old  house. 
They  also  required  the  appellants  each  to 
make  tracks  again,  and  they  were  measured, 
and  their  tcacks  then  made  corresponded  ex- 
actly with  these  tracks  already  found,  and 
there  is  absolute  certainty  that  tliese  tracks 
found  by  the  officers  going  to  and  from  the 
old  house  were  the  tracks  of  these  appellants, 
and  no  other  person  or  persons.  They  there- 
upon searched  for  buggy  tracks  and  tracks  of 
the  team  pulling  it  and  found  where  this  said 
dun  team  had  been  Mtched  to  tliis  fence  and 
then  turned  around  and  driven  back  towards 
Aspermont.  There  can  be  no  question  from 
this  evidence  that  these  appellants  had  plac- 
ed these  three  stolen  articles  In  this  old 
house  the  night  before,  driving  this  same 
team  from  Aspermont  to  this  point  and  re- 
turning to  Aspermont  that  night. 

Appellants  sought  to  show,  and  did  show, 
that  two  other  persons  were  seen  in  the  town 
of  Aspermont  late  In  the  evening  of  the  night 
of  the  bui^Iary,  and  had  a  dun  team;  but 
it  was  demonstrated  that  that  team  and  nei- 
ther horse  of  it  could  have  made  any  of  the 
horse  tracks  that  appellants'  said  horse  did 
make  at  the  various  places  stated  above.  They 
also  sought  to  show,  and  did  show,  by  vari- 
ous witnesses,  that  they  were  seen  at  various 
places  in  Aspermont  during  the  night  of  this 
burglary.  All  this  for  the  purpose  of  show- 
ing that  they  were  not  the  persons  who  could 
have  committed  the  burglary  and  theft,  nor 
were  they  the  persons  seen  at  the  fire  and 
who  carried  three  of  the  stolen  articles  to 
tbe  old  rock  house.  All  this  testimony  could 
have  been  true,  and  yet  the  evidence  is  am- 
ply sufficient  to  show  that  they  could  have 
been  seen  at  the  various  points  where  these 
various  witnesses  saw  them,  and  yet  have 
committed  tliis  burglary,  been  at  this  fire, 
and  carried  these  articles  to  the  old  rock 
house,  and  been  back  in  Aspermont  when 
they  were  seen  by  these  various  persons. 

We  again  state  that  the  evidence  in  this 


case  is  not  only  amply  sufficient  to  show  that 
appellants  committed  tliis  burglary  and 
theft,  but  that  it  demonstrates  that  they,  and 
no  other  person  or  persons,  committed  it 

This  brings  us  to  tbe  last  question:  Ought 
appellants'  said  special  charge  to  have  been 
given?  Unquestionably  it  should  not.  Their 
footprints  and  the  measurement  of  theirs 
and  the  horses'  tracks  was  a  link  in  the 
chain  of  circumstantial  evidence;,  the  chain, 
made  up  of  the  whole  number  of  links,  un- 
questionably showed  that  they  were  the  guil- 
ty parties.  Appellants'  requested  charge 
would  pick  out  one  link  of  this  chain  of  evi- 
dence and  tell  the  Jury  that  that  alone  was 
not  sufficient  If  that  had  been  all  the  evi- 
dence, the  court  should  not  only  have  given 
their  requested  charge,  but  should  have  giv- 
en a  peremptory  charge  to  find  the -defend- 
ants not  guilty.  If  sucli  a  charge  could  even 
be  claimed  to  be  correct  in  a  case  like  tUs, 
likewise  the  court  could  have  taken  up  each 
and  every  other  link  in  the  chain  of  evi- 
dence and  by  a  separate  charge  told  the  Jury 
that  that  separate  link  alone  was  insufficient 
to  sustain  a  conviction.  Such  piecemeal 
charges  should,  never  be  given  in  a  case  like 
this.  The  court,  under  the  law,  is  required 
to  charge  the  state's  theory,  based  upon  the 
incriminatory  evidence,  Just  as  much  so  as 
the  appellant  is  entitled  to  a  charge  present- 
ing his  matters  of  defense  when  sustained  by 
evidence.  The  court  can  no  more  In  one  in- 
stance than  In  the  other  pick  out  the  several 
links  in  the  chain  of  evidence  and  tell  the 
Jury  each  alone  is  Insufficient  to  sustain  a 
conviction,  or  to  authorize  an  acquittal.  No 
case  can  lie  found,  decided  by  this  court, 
where  the  several  links  in  a  chain  of  cir- 
cumstantial evidence  can  be  separated  and  .a 
charge  given  and  sustained,  telling  the  Jury 
tliat  that  particular  link  alone  would  not  sus- 
tain a  conviction.  None  of  the  cases  dted 
by  appellant  so  hold.  As  an  illustration:  If 
the  court  could  have  singled  out  the  evi- 
dence of  the  footprints  and  tracks  and  charg- 
ed the  Jury  that  they  alone  were  insufficient 
to  sustain  a  conviction,  so  he  could  have  told 
the  Jury  that  the  fact  that  the  depot  had 
been  burglarized,  and  certain  articles  stolen, 
could  not  alone  sustain  a  conviction.  And 
he  could  likewise  have  picked  out  another 
link — that  these  appellants  were  seen  at  this 
fire,  alone,  would  not  sustain  a  conviction. 
And  picked  out  another  link — that  the  find- 
ing of  the  three  stolen  articles  in  the  old 
house  alone  could  not  sustain  a  conviction. 
Such  several  charges  would  have  been  an  ab- 
surdity. One  could  be  no  more  given  than 
another,  but  the  court  should  have  charged, 
as  be  did,  submitting  tbe  whole  question 
upon  the  whole  evidence  to  the  Jury  for  a 
finding. 

The  motion  for  rehearing  in  both  cases  will 
be  overruled. 
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BREWSTER  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
4,  1914.    Reheariog  Denied  AprU  8,  1914.) 

Appeal  from  District  Court,  Jones  County; 
Jno.  B.  Thomas,  Judge. 

Don  Brewster  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

W.  J.  Arrington  and  J.  M.  Carter,  both  of 
AspermoDt,  W.  H.  Murchison,  of  Haskell, 
and  Chapman  &  Coombes,  of  Anson,  for  appel- 
lant. C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the 
iState. 

PRENDERGAST,  P.  J.  This  is  a  companion 
case  to  that  of  Roy  Hahn,  165  S.  W.  218,  this 
day  decided.  Appellant  in  this  case  was  con- 
victed and  his  punishment  assessed  the  same  as 
said  Hahn's.  The  two  cases  and  the  testimony 
in  each  are  as  near  identical  as  any  two  cases 
could  be.  There  is  no  material  difference  one 
from  tbtf  other. 

There  la  no  question  raised  in  this  that  is  not 
raised  and  decided  in  the  Hahn  Case.  It  is 
therefore  unnecessary  to  further  state  or  dis- 
cuss any  of  the  questions  in  this  case. 

The  judgment  is  affirmed. 


DUNLAP  LUMBER  CO.  v.  NASHVILLE,  O. 
&  ST.  L.  RY.  CO. 

(Supreme  Court  of  Tennessee.    Feb.  28,  1914.) 

1.  Railroads  (S  216*)— Switching  Sbbvicm 
—Right  to  Dibcontinci:. 

If  a  shipper  denies  his  liability  for  de- 
murrage, the  railroad  company  cannot  discon- 
tinue its  switching  services  on  accpunt  of  the 
nonpayment  of  demurrage. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  I  713;   Dec.  Dig.  i  216.*] 

2.  Cabbiers   (§   lOO*)- Fbeight— Demdbbage. 

If  a  railroad  company  knew  that  a  shipper 
would  not  accept  logs  in  cars  placed  on  a  cer- 
tain track,  before  the  cars  were  delivered  there, 
the  shipper  could  not  be  charged  with  demur- 
rage for  not  receiving  the  cars  at  that  point 

[Ed.    Note. — For   other   cases,   see   Carriers, 
Cent  Dig.  §§  427^33 ;   Dec.  D?g.  $  100.*] 

3.  Cabbiebs  (i  84*)— Fbeighi-tPoint  of  Db- 

UVEBT. 

It  is  implied  in  a  contract  for  the  ship- 
ment of  logs  that  they  shall  be  delivered  at  a 
point  enabling  the  shipper  to  receive  without 
delay  or  inconvenience. 

[Ed.   Note.— For  other   cases,   see   Carriers, 
Cent  Dig.  §§  277,  290-298;    Dec.  Dig.  f  84. •] 

4.  Troves  and  Convebsbon  (f  10*)— Con- 
version BT  Cabrieb. 

The  sale  of  logs  shipped  by  a  railroad  com- 
pany for  demurrage  when  the  freight  charges 
due  had  been  paid,  so  that  no  demurrage  was 
chargeable,  was  a  conversion  of  the  logs  by 
the  company. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  i§  84-94;    Dec  Pig.  § 

5.  Carriers  (§  199*)  —  Freight  —  Facilities 
FOB    Shipment— Discrimination. 

Since  railroad  companies  are  organized 
primarily  for  the  public  interest  and  conven- 
ience, a  railroad  company  cannot  arbitrarily 
prevent  the  use  by  a  shipper  of  the  instrumen- 
talities of  other  roads  beyond  its  own  lines 
which  it  has  acquired  the  right  to  use. 

[Ed.   Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  §|  901-905;   Dec.  Dig.  §  199.*] 


6.  Carriers  (§  199*)— Frehoht— Discrimina- 
tign  Against  Shippers. 

It  is  the  common-law  duty  of  a  railroad 
company  to  serve  the  public  without  discrimi- 
nation in  service  or  charges. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  901-«05;   Dec.  Dig.  {  199.*] 

7.  CoicMKRCE  (8  58*)— Intxbsiaib  Gohmerce 
—State  Regulation. 

While  the  state  courts  cannot  directly  in- 
terfere vrith  interstate  transportation,  by  reg- 
ulating its  conveniences  or  charges,  they  may 
control  intrastate  transportation,  and  the  fact 
that  a  railroad  company  carries  interstate 
freight  would  not  deprive  the  state  courts  of 
jurisdiction  to  compel  it  to  switch  cars  for  a 
shipper  on  an  industrial  siding. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §i  77-86,  100;   Dec.  Dig.  §  58.*] 

8.  Carriers  (f  199*)  —  Freight  —  Coumon- 
Law   Duties— Discrimination. 

Acts  1897,  c.  10,  §1  15,  17,  prohibiting  car- 
riers from  discriminating  as  to  charges  or  serv- 
ices or  from  giving  any  unreasonable  prefer- 
ences, are  merely  declaratory  of  the  common 
law. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §{  901-905;    Dec.  Dig.  {  199.*] 

9.  Railroads  (8  220*)- Freight- Perform- 
ance or  Duties— Remedy. 

Injunction  is  the  proper  remedy  to  com- 
pel a  railroad  company  to  deliver  to  a  shipper 
on  a  spur  track  the  freight  shipped  to  it,  where 
it  appears  that  the  discontinuance  of  switch- 
ing services  to  the  shipper  would  be  destruc- 
tive of  its  bnsiness;  the  legal  remedy  being 
inadequate. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8  719:    Dec.  Dig.  8  220.*] 

10.  Railroads  (8  220*)  —  Freight  —  Remedy 
OF  Shipper— Injunction. 

In  a  suit  to  compel  a  railroad  company  to 
switch  cars  shipped  to  complainant  on  its  in- 
dustrial siding,  the  injunction  issued  was  prop- 
erly framed  so  as  to  require  the  company  to 
receive  and  deliver  to  complainant  on  its  spur 
track  all  freight,  etc.,  according  to  complain- 
ant's reasonable  needs  and  consistent  with  the 
company's  duties  to  other  shippers  it  was  re- 
quired to  serve. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8  719;    Dec.  Dig.  8  220.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  the  Dunlap  Lumber  Company 
against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company,  In  which  defendant 
filed  a  cross-bill.  From  a  decree  of  the  Court 
of  Civil  Appeals  affirming  as  modified  a  de- 
cree of  the  Chancellor,  both  parties  bring 
certiorari.     Aflirmed  as  modified. 

Pendleton  &  De  Witt,  of  Nashville,  for 
plaintiff.  Frank  Siemens  and  Claude  Waller, 
both  of  Nashville,  for  defendant 

LANSDEN,  J.  This  blU  was  filed  by  the 
complolnaut  against  the  defendant  railway  to 
compel  it  to  perform  certain  switching  opera- 
tions for  the  complainant  and  to  recover  in 
trover  the  value  of  four  car  loads  of  logs. 
The  complainant  sought  a  mandatory  In- 
junction commanding  the  defendant  to  de- 
liver logs  and  merchandise  In  car  load  lots  to 
its  private  track  adjacent  to  its  mill.  The 
defendant  answered  the  bill  and  denied  its 
obligation  to  perform  the  switching  opera- 
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tlona  demanded  by  complainant,  and  denied 
Its  liability  for  tlie  value  of  the  four  car 
loads  of  loga  sued  for,  and  filed  a  cross-bill 
by  which  it  sought  to  recover  $4  alleged  to 
be  due  it  from  complainant  as  demurrage 
upon  two  certain  cars  which  It  claimed  the 
complainant  had  held  out  of  service  longer 
than  the  rules  of  the  TraflSc  Association  per- 
mitted. 

The  chancellor  granted  the  relief  prayed 
for,  except  tliat  he  imposed,  as  a  condition 
precedent  to  the  defendant's  switching  opera- 
tions, that  the  complainant  should  be  requir- 
ed to  onload  all  cars  which  were  standing 
on  the  switch  track  belonging  to  it  From 
this  part  of  the  chancellor's  decree  the  com- 
plainant appealed  to  the  Court  of  Civil  Ap- 
peals, and  from  the  other  parts  the  railway 
appealed.  The  Court  of  Civil  Appeals  af- 
firmed the  decree  of  the  chancellor  in  all 
respects,  except  that  it  allowed  the  railway  a 
recovery  under  its  cross-blU  for  the  demur- 
rage claimed,  and  it  modified  the  decree  of 
the  chancellor  in  so  far  as  he  undertook  to 
determine  the  hours  of  the  day  and  the  num- 
ber of  times  each  day  that  the  railway  should 
be  required  to  perform  switching  services  for 
the  complainant;  that  court  decreeing  in 
general  terms  that  the  railway  should  be  re- 
qnized  and  commanded  to  receive,  transport, 
and  deliver  to  complainant  on  its  spur  track 
at  its  mill  all  car  loads  of  logs  and  mer- 
(diandise  to  a  Just  and  equal  extent,  accord- 
ing to  complainant's  reasonable  needs  and 
coiislstently  with  the  railway's  duties  to  oth- 
er industries  which  it  was  obligated  to  serve. 
Both  parties  have  filed  petitions  for  certio- 
rari to  tlie  decree  of  the  Court  of  Civil  Ap- 
peals and  have  assigned  errors.  The  com- 
idainant  insists  that  that  court  erred  in 
requiring  it  to  unload  all  cars  which  were 
placed  upon  its  track  east  of  Wall  street  be- 
fore defendant  is  required  to  remove  any  of 
the  cars  which  have  been  placed  at  that 
point  for  unloading,  and  that  it  was  error 
for  that  court  to  give  the  railway  company  a 
decree  for  the  demurrage  claimed,  and  to 
tax  complainant  with  any  part  of  the  costs. 

The  railway  company  complains  at  that 
part  of  the  decree  of  the  Court  of  Civil  Ap- 
peals which  requires  it  to  perform  the  switch- 
ing operations  demanded  by  complainant,  and 
which  awarded  the  complainant  a  recovery 
for  the  value  of  the  four  car  loads  of  logs, 
and  adjudged  costs  against  it  The  material 
facts  necessary  to  be  stated  are  as  follows: 

Many  years  ago  the  Louisville  &  Nash- 
Tllle  Kallroad  Company  constructed  a  spur 
trade  along  Front  street  in  the  dty  of  Nash- 
Tllle,  connecting  with  its  main  line,  and  ex- 
tending to  within  600  feet  of  the  present  site 
of  complainant's  mill.  The  complainant  oper- 
ates a  sawmill,  and  saws  logs  for  Itself  and 
for  other  dealers  and  users  of  lumber,  and 
requires  in  its  business  about  four  car  loads 
of  logs  daUy.  It  caused  a  side  track  to  be 
constructed  connecting  its  miUyard  with  the 
S3>nr  trade  of  ti>e  Louisville  &  Nashville  Ball- 
106  S.W.-1B 


road  Just  referred  to.  This  side  track  is 
built  upon  a  shatp  curve  so  as  to  describe  ap- 
proximately a  semicircle,  and  is  about  480 
feet  in  length.  It  will  accommodate  at  one 
time  about  12  cars  of  the  length  of  cars  usu- 
ally enjployed  by  defendant  In  hauling  logs. 
This  side  track  of  complainant  crosses  a 
street  known  as  Wall,  or  Mill,  street,  and  Is 
Intersected  by  Wall  street  at  a  point  about 
equidistant  betireen  the  terminus  of  the 
side  track  at  the  mUlyard  and  the  intersec- 
tion of  the  spur  track  with  the  Louisville  4 
NashvUle  Railroad.  When  the  side  track  is 
filled  with  cars,  there  will  be  about  six  cars 
west  of  Wall  street  For  a  considenible  peri- 
od of  time  prior  to  the  filing  of  the  bill,  com- 
plainant demanded  that  the  defendant 
switch  the  cars  on  its  side  track  about  twice 
every  day.  This  was  deemed  necessary  by 
the  comi^lainant  because  it  was  convenient 
for  it  to  unload  only  two  cars  at  a  tima  Its 
millyard  was  so  constructed  that  more  than 
two  cars  could  not  be  conveniently  and  eco- 
nomically Iiandled  at  a  time  in  the  operation 
of  its  mUL  When  two  cars  would  be  unload- 
ed, the  complainant  would  demand  that  the 
defendant  switch  these  cars  out  and  place  in 
their  room  two  other  cara  This  switching 
operation  made  it  necessary  for  the  defend- 
ant to  move  all  of  the  cars  on  the  side  track 
onto  the  spur  track,  switch  out  the  empty 
cars,  and  replace  the  loaded  cara  at  the  mill- 
yard  where  the  empties  had  been,  and  place 
other  loaded  cars  on  the  side  track.  The  de- 
fendant acquiesced  in  this  mode  of  operation 
for  a  considerable  period  of  time  before  the 
filing  of  the  bill.  In  May,  1909,  the  defend- 
ant received  two  cars  consigned  to  the  com- 
plainant and  after  weighing  them  and  hold- 
ing them  in  its  yards  for  probably  two  days, 
it  transported  them  along  the  spur  track,  and 
tendered  them  to  the  complainant  on  its  side 
trade.  These  two  care  were  tendered  on  dif- 
ferent days,  and,  at  the  time  each  car  was 
tendered,  the  complainant  was  not  in  a  posi- 
tion to  receive  it  because  its  side  track  was 
occupied  by  other  loaded  cars. 

The  various  railroads  entering  the  city  of 
Nashville  have  formed  what  is  called  the 
NashvUle  Demurrage  &  Storage  Bureau. 
This  bureau  was  placed  In  charge  of  a  man- 
ager, and  it  was  bis  duty  to  see  that  each 
railroad  charged  each  shipper  the  proper 
amount  of  demurrage  due  on  cars,  and  to  see 
that  each  shipper  paid  the  demurrage  due, 
and  to  adjust  any  dUTerences  that  might 
arise  between  shippers  and  the  railroads  con- 
cerning demurrage.  It  was  the  practice  of 
the  Demurrage  Bureau  not  to  require  ship- 
pers to  pay  demurrage  upon  delivery  of  cars, 
but  delivery  was  made  and  accounts  for  the 
demurrage  were  rendered  shippers  and  col- 
lected by  the  bureau.  One  of  the  rules  of  the 
Demurrage  Bureau  is  as  follows: 

"In  case  consignee  or  consignor  shall  re- 
fuse to  pay  or  unnecessarily  defer  the  settle- 
ment of  bills  for  demurrage  charges,  which 
have  accrued  upon  private  or  specially  deslg- 
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nated  trades,  tbe  agent,  after  notice  to  sncb 
consignee  or  consignor,  shall  refuse  to  switch 
future  cars  to  such  private  or  spedally  desig- 
nated tracks,  but  will  make  deliveries  only 
from  the  railroad's  public  delivery  tracks  un- 
til such  charges  have  been  paid." 

Another  rule  of  the  Demurrage  Bureau  is 
as  follows: 

"When  d^very  of  cars  consigned  or  or- 
dered to  private  tracks  cannot  be  made  on 
account  of  inability  of  consignee  to  receive, 
delivery  will  be  considered  to  have  been 
made  when  tbe  car  was  tendered.  The 
agents  must  give  written  notice  for  all  cars 
which  they  have  been  unable  to  deliver  be- 
cause of  the  condition  of  the  private  track 
or  because  of  other  conditions  attributable 
to  consignee.  This  shall  be  considered  con- 
structive placement" 

Under  the  authority  conferred  by  the  fore- 
going rules,  the  defendant  demanded  of  com- 
plainant $6  demurrage  on  the  two  cars  last 
referred  to.  A  controversy  arose  about  the 
matter,  and  It  was  finally  referred  to  the 
manager  of  the  Demurrage  Bureau,  who  re- 
duced the  claim  of  the  defendant  to  $4.  This 
payment  was  demanded  by  defendant  and 
was  refused  by  complainant.  The  complain- 
ant took  the  position  In  respect  of  the  de- 
murrage that  tbe  free  time  allowed  It  for  the 
use  of  cars  did  not  begin  to  run  until  tbe 
cars  were  delivered  on  the  switch  track,  and 
therefore  it  was  not  chargeable  with  demur- 
rage for  the  time  that  the  cars  In  question 
remained  on  the  spur  track.  Soon  thereafter 
the  defendant  gave  notice  to  the  complainant 
In  conformity  with  the  rules  of  the  bureau 
that  It  would  not  deliver  any  more  loaded 
cars  of  logs  upon  complainant's  private 
track,  but  that  it  would  make  delivery  of 
such  cars  at  its  general  delivery  tracks.  Sub- 
sequently four  cars  of  logs  were  shipped 
from  Camden,  Tena,  consigned  to  the  com- 
plainant at  Nashville.  These  cars  arrived  in 
Nashville  over  defendant's  road  and  were 
delivered  at  its  general  delivery  tracks.  The 
complainant  was  notified  of  this  fact  and 
paid  the  freight  charges  on  the  four  cars  of 
logs  and  demanded  that  they  be  delivered  on 
,  its  private  track.  This  the  defendant  declin- 
ed to  do,  and  the  complainant  declined  to  re- 
ceive the  logs.  Defendant  unloaded  them  at 
its  team  track,  and  they  lay  on  the  ground 
for  a  number  of  months,  when  defendant  sold 
them  to  enforce  a  claimed  lien  for  accrued 
demurrage  while  standing  at  the  team  track 
and  because  the  logs  were  deteriorating. 

The  defendant  railway  has  no  line  of  road 
which  connects  with  the  side  track  of  the 
complainants.  Its  line  of  road,  however, 
does  connect  physically  with  the  line  of  the 
Louisville  &  Nashville  Railroad  and  the  lines 
of  the  Louisville  &  Nashville  Terminal  Com- 
pany, and  they  connect  with  complainant's 
switch  track.  This  latter  company  owns  a 
number  of  tracks  upon  and  adjacent  to  a 
large  number  of  streets  in  the  city  of  Nash- 
ville and  constitutes  practtcally  the  terminal 


faculties  of  the  Louisville  ft  Nashville  and 
Nashville  &  Camden  Ballway  Company.  Tbe 
Nashville  Terminals  is  a  joint  organization 
of  the  Louisville  ft  Nashville  Ballroad  and 
the  Nashville,  Chattanooga  ft  St.  Louis  Rail- 
way, and  has  control  over  the  terminal  facili- 
ties of  both  of  those  roads  and  the  Louisville 
ft  Nashville  Terminal  Company  within  cer- 
tain prescribed  limits,  and  Including  tbe  spur 
track  heretofore  referred  to  where  It  con- 
nects with  the  complainant's  side  track.  The 
Louisville  &  Nashville  Terminal  Company 
has  leased  its  property  to  the  Louisville  ft 
Nashville  BaUroad  and  the  Nashville,  Chat- 
tanooga &  St.  (Louis  Railway.  All  of  these 
terminal  properties  are  maintained  and  oper- 
ated for  the  benefit  of  the  two  principal  rail- 
roads. Business  received  over  either  road 
is  delivered  to  any  private  industrial  track, 
whether  such  track  belongs  to  private  per- 
sons, or  whether  it  belongs  to  or  is  operated 
by  either  of  tbe  railroads,  as  If  all  of  the 
trades  were  owned  jointly  by  both  roads. 
The  Nasbvllle  Terminal  Company  was  desig- 
nated by  the  two  railroads  as  a  convenient 
working  arrangement  between  them  for  the 
handling  of  trafBc  coming  Into  or  going  out 
of  the  dty  of  Nashville,  or  passing  through 
the  city  over  the  lines  of  either  road.  The 
defendant  company  makes  delivery  of  freight 
in  car  load  lots  in  NashviUe  through  the 
agency  of  the  Nashville  Terminals,  and,  as 
stated,  the  arrangement  is  such  that  delivery 
can  be  made  to  any  point  In  the  dty,  re- 
gardless of  whether  the  point  of  delivery 
is  served  by  the  defendant  or  by  the  XiOuls- 
ville  ft  Nashville  Railroad  Company.  In 
pursuance  of  the  arrangement  referred  to. 
It  has  been  the  custom  and  course  of  dealing 
for  some  years  prior  to  the  filing  of  the  bill 
for  the  defendant  to  deliver  frdght  In  car 
load  lots  to  the  complainant  through  the 
agency  of  the  NashviUe  Terminals.  These 
deliveries  would  be  made  upon  general  in- 
structions received  by  tbe  terminals,  and,  as 
a  matter  of  course,  arising  from  the  business 
of  the  NashvUIe  Terminals  and  the  custom- 
ary deaUngs  of  the  defendant  with  the  com- 
plainant and  other  shippers.  No  distinction 
Is  made  in  delivering  cars  on  industrial 
tracks  between  cars  destined  to  points  on  the 
Hue  of  the  defendant  and  cars  destined  to 
points  on  the  line  of  the  LouisvlUe  &  Nash- 
ville Railroad,  whether  such  cars  ore  shipped 
into  NashvUIe  over  the  lines  of  the  defendant 
or  over  tbe  lines  of  the  LouisvlUe  &  Nash- 
viUe RaUroad.  The  evidence  does  not  Indi- 
cate the  exact  length  of  time  that  the  ar- 
rangement referred  to  has  been  In  force,  nor 
any  particular  length  of  time  which  it  Is  to 
remain  in  force.  The  proof  is  dear,  how- 
ever, that  the  arrangement  exists,  and  there 
Is  nothing  to  indicate  that  it  is  to  cease. 

1.  The  reasonableness  of  the  regulations 
of  the  Demurrage  Bureau  is  not  questioned 
by  the  complainant  As  we  have  seen,  the 
rules  of  that  organization  provide  that  a 
deUvery  upon  the  spur  track  shaU  be  deemed 
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a  dellTery  to  the  consignee  If  the  condition 
of  the  side  track  which  serves  the  consignee 
is  not  snch  that  car  load  lots  can  be  deliver- 
ed thereon.  This  being  true,  it  is  clear  that 
the  complainant  was  liable  for  the  demur- 
rage, and  the  'decree  of  the  Court  of  CItU  Ap- 
peals so  adjudging  is  correct. 

[1]  It  does  not  follow,  however,  from  this 
conclusion  that  the  defendant  railway  was 
Jnstifled  in  suspending  the  switching  serr- 
Ice  demanded  by  complainant  on  account  of 
the  dispute  about  the  demurrage.  Complain- 
ant is  solvent,  and  any  Judgment  which  the 
railway  might  have  recovered  against  it  for 
the  demurrage  would  liave  been  good.  We 
cannot  say  from  the  facts  stated  that  the 
complainant's  claim  ttiat  it  did  not  owe  the 
demurrage  was  in  bad  faith.  There  is  no  di- 
rect proof  to  indicate  a  lack  of  good  faith, 
and  nothing  upon  tlie  point  except  the  facts 
out  of  which  the  controversy  arose.  We 
think  therefore  that  if  the  complainant  in 
good  faith  denied  its  liability  for  the  demur- 
rage that  the  railway  company  could  not 
for  that  reason  discontinue  its  switching 
services  to  the  complainant  The  point  was 
expressly  decided  by  the  Supreme  Court  of 
Mississippi  in  Tazoo  &  M.  V.  R.  Co.  v  Searles, 
85  Miss.  620,  37  South.  »39,  68  L.  B.  A. 
715,  in  which  it  was  said: 

"No  carrier  lias  the  right,  on  account  alone 
of  a  dispute  arising  from  a  doubt  as  to  the 
correctness  of  a  particular  bill  or  several 
bills  for  demurrage  already  past  due,  or  an 
honest  difference  of  opinion  as  to  the  Justice 
of  the  charge  on  any  number  of  cars  already 
received  and  delivered,  to  refuse  to  'switch 
and  place'  other  cars  subsequently  received. 
No  carrier  can  refuse  its  services  to  any 
one  desiring  them  on  the  ground  alone  of 
an  adjusted  claim  then  pending,  or  on  ac- 
count of  any  previous  violation  of  contract 
by  such  person,  no  matter  how  flagrant  and 
inexcusable,  if  such  person,  at  the  time  the 
service  Is  demanded.  Is  legally  entitled  there- 
to." 

The  remedy  adopted  by  the  defendant  rail- 
way to  enforce  the  collection  of  its  demur- 
rage charges  was  unreasonable  and  destruc- 
tive of  the  business  of  the  complainant.  II 
snch  action  should  be  allowable,  as  a  means 
of  enforcing  payment  of  disputed  charges, 
the  practical  effect  of  it  would  necessarily 
be  to  prevent  shippers  from  disputing  items 
of  charge  with  the  carrier.  The  team  track 
of  the  defendant  to  which  it  delivered  logs 
consigned  to  the  complainant  after  the  con- 
troversy over  the  demurrage  arose  is  more 
than  a  mile  from  complainant's  mUl,  and  for 
complainant  to  be  compelled  to  receive  logs 
at  this  point  and  transport  them  in  wagons 
to  Its  mill  would  destroy  its  buslnesa  This 
is  the  undisputed  evidence. 

[2]  In  addition,  the  defendant  did  not  have 
aoy  claim  for  demurrage  upon  the  car  loads 
Of  logs  to  be  delivered  to  the  team  track,  and 
therefore  it  bad  no  lien  upon  these  logs  for 
any  Item  of  charge.    The  complainant  paid 


the  freight  on  these  car  loads  in  advance 
and  demanded  delivery  to  its  switch  tracb. 
The  complainant  accepted  the  freight,  but  de- 
clined to  deliver  th6  logs  at  the  switch  track 
and  delivered  them  at  the  team  track.  Lat- 
er, and  after  the  bUI  was  filed  in  this  case, 
the  defendant  sold  the  logs  to  enforce  a 
claimed  lien  for  demurrage  accruing  upon 
the  cars  while  remaining  at  the  team  track. 
Plainly  the  defendant  could  not  charge  de- 
murrage upon  cars  delivered  at  this  point 
after  the  consignee  had  given  notice,  as  in 
this  case,  that  the  shipment  would  not  be 
received  at  the  point  of  delivery.  The  de- 
fendant knew  that  the  complainant  would 
not  accept  the  logs  at  the  team  track  before 
the  cars  were  delivered  there,  and  of  course 
complainant  could  not  be  charged  demur- 
rage for  not  receiving  them  at  that  point 
Railroad  v.  Hunt  15  Lea,  261. 

[S]  We  think,  also,  that  the  defendant  was 
guilty  of  a  conversion  of  the  logs  when  It 
sold  them.  It  was  implied  In  the  contract 
of  shipment  between  complainant  and  defend- 
ant that  the  logs  should  be  delivered  at  a 
point  which  would  enable  the  complainant 
to  receive  them  "without  inconvenience,  de- 
lay, or  interruption."  Railroad  Co.  v.  Hunt, 
supra. 

[4]  The  freight  having  been  paid,  and  there 
being  no  proper  charges  for  demurrage,  the 
sale  of  the  logs  by  the  railway  company  was 
gratuitous  and  unwarranted  and  clearly  a 
conversion. 

2.  From  the  facts  stated.  It  is  made  to  ap- 
pear that  the  defendant  railway  is  equipped 
to  deliver  freight  at  the  complainant's  switch 
track,  although  it  is  beyond  the  terminus  of 
the  lines  actually  owned  by  it  The  defend- 
ant has  provided  a  means  of  such  delivery 
to  enable  it  to  more  effectually  discbarge  its 
duty  to  the  public  as  a  carrier  of  freight 
and  passengers.  Railroad  companies  "are 
organized  for  the  public  interest  and  to  sub- 
serve primarily  the  public  good  and  con- 
venience." M.  &  P.  R.  Co.  V.  Jacobson,  179 
U.  S.  287,  21  Sup.  Ct  115,  45  L.  Ed.  194. 

[8]  This  law  of  their  creation  enters  into 
and  controls  every  facility  of  transportation 
which  the  railroad  company  acquires  to  aid 
it  In  the  discharge  of  its  duty  to  the  pub- 
lic. Therefore,  if  it  acquires  the  right  to 
serve  all  of  its  patrons  through  the  instru- 
mentalities of  other  roads  beyond  the  termini 
of  its  own  lines,  it  cannot  arbitrarily  with- 
hold such  facilities  from  any  shipper.  Its 
duty  to  serve  aU  shippers  equally  and  alike 
upon  the  payment  of  proper  and  reasonable 
charges  must  extend  to  eyery  right  acquired 
by  it  in  the  lines  of  other  roads  for  the  pur- 
pose of  aiding  it  in  the  general  discharge  of 
its  duty  to  the  public  to  the  same  extent 
and  in  the  same  degree  as  if  the  service  were 
performed  through  its  own  Instrumentalities. 
The  right  of  every  member  of  the  public  to 
receive  equal  service  attaches  to  the  right 
acquired  by  the  carrier  to  render  the  service. 

There  is  nothing  In  Post  v.  Railroad,  lOS 
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Tenn.  202,  52  S.  W.  301,  65  L.  R.  A.  481,  In 
conflict  wltb  the  holding.  It  Is  true  that  It 
was  held  In  that  case  that  a  railroad  com- 
pany cannot  be  required  as  a  legal  obligation 
to  carry  freights  beyond  Its  own  terminal 
points.  It  la  manifest,  however,  that  the 
court  was  not  speaking  with  reference  to  the 
title  by  which  the  railroad  company  held, 
or  the  degree  of  interest  which  It  possessed 
In  the  terminal  iwints  referred  to.  It  was 
speaking  alone  of- a  case  In  which  the  Initial 
carrier  had  no  right  to  use  the  termini  un- 
der consideration.  We  cannot  conceive  that 
it  could  aftect  the  duty  of  the  carrier  to  de- 
liver freight  at  points  on  terminals  which  It 
had  a  perfect  right  to  use,  whether  it  owned 
the  terminals  or  not.  The  determinative 
point  la  the  right  of  ingress  and  egress  wtilch 
the  carrier  has  to  and  from  the  terminals 
upon  which  delivery  is  to  be  made.  If  it 
has  such  right,  and  lias  acQuireu  the  right 
in  aid  of  the  performance  of  its  duty  to  the 
public  as  a  common  carrier.  It  must  rendw 
the  service  to  every  member  of  the  pabllc 
in  furtherance  of  its  duty.  M.  P.  B.  Ck).  v. 
Larabee  Flour  MUls  Co.  211  U.  8.  614,  2» 
Sup.  Ct  214,  S3  L.  Ed.  882. 

[I]  The  case  last  dted  is  direct  authority 
for  the  doctrine  that  it  is  the  common-law 
duty  of  the  defendant  railway  to  serve  the 
public  equally  and  alike  and  without  dis- 
crimination in  service  or  charges  by  virtue 
alone  of  the  fact  that  it  is  a  common  carrier 
of  freights  and  passengers.  In  fact,  we  do 
not  understand  that  it  Is  denied  that  such 
a  duty  rests  upon  the  defendant  railway. 
The  point  made  is  not  that  the  railway  does 
not  owe  the  duty  to  serve  the  public  in  its 
capacity  of  a  common  carrier  of  freights  and 
passengers,  but  that  it  has  no  line  of  road 
connecting  with  the  complainant's  switch 
track,  and  tbertfore  it  cannot  be  compelled 
to  deliver  freights  beyond  its  own  line.  This 
contention  cannot  be  sustained. 

It  is  not  shown  in  the  evidence  that  the 
complainant  receives  freight,  or  has  ever  re- 
c^ved  freight,  from  the  defendant's  line  of 
road  at  a  point  outside  of  this  state,  or  that 
It  ships  the  products  of  its  mill  to  any  point 
beyond  the  limits  of  this  state.  The  only 
shipment  that  is  shown  in  the  proof  is  the 
shipment  of  the  four  car  loads  of  logs  from 
Camden,  Tenn.,  to  Nashville,  Tenn. 

[7]  There  is  a  suggestion  on  the  brief  of 
counsel  for  the  railway  that  Inasmuch  as  it 
Is  an  interstate  road,  and  therefore  necessari- 
ly engaged  In  Interstate  transportation,  there 
is  no  Jurisdiction  in  the  state  courts  to  grant 
the  relief  awarded  by  the  Oourt  of  Civil  Ap- 
peals and  the  chancellor  to  the  complainant 
The  suggestion  seems  to  have  been  made  for 
the  first  time  In  the  Court  of  Civil  Appeals, 
and  then  later  on,  this  court  In  the  various 
disputes  between  the  complainant  and  the 
Demurrage  Bureau  and  the  officers  of  the  de- 
fendant railway,  there  seems  to  have  been  no 
suggestion  of  inconvenience  to  or  Interference 
with  the  duties  of  the  railway  as  a  carrier 


of  Interstate  freights.  It  Is  settled  beyond 
dispute  that  the  state  courts  cannot  interfere 
directly  with  interstate  transportation,  ei- 
ther to  regulate  its  conveniences  or  its  diarg- 
es.  But  it  is  also  well  settled  that  the  state 
courts  can  control  Intrastate  transportations 
of  freight  and  passengers.  The  fact  that  a 
defendant  is  a  carrier  of  Interstate  freights 
is  not  alone  sufficioit  to  oust  the  state  courts 
of  their  Jurisdiction  to  enforce  the  demand 
made  in  this  case.  Just  how  far  the  courts 
of  a  state  may  be  authorized  to  go  in  regulate 
ing  intrastate  shipments  when  commingled 
with  Interstate  shipments  is  not  necessary 
for  decision  in  this  case.  However,  the  Mills 
Case,  supra,  and  the  later  case  of  Orand 
Trunk  Railroad  Co.  v.  Bflchigan  Railroad 
Oommisslon,  decided  December  8,  1913,  are 
very  Interesting  cases  upon  this  question.  In 
the  last  case  dted,  it  was  held  that  the  Con- 
gress has  not  so  taken  over  the  whole  sub- 
ject of  terminals,  team  tracks,  switching 
tracks,  sidings,  eta,  of  interstate  railways  as 
to  invalidate  all  state  regulations  relative 
to  the  Interchange  of  traffic. 

[I]  By  chapter  10,  Acts  of  1897,  all  dis- 
criminations between  shippers  by  railroads 
is  forbidden,  and  expressly  made  unlawful  in 
this  state.  Jurisdiction  of  the  punishment 
of  violations  of  the  act  in  criminal  matters 
is  directly  conferred  upon  the  drcnit  and 
criminal  courts  of  the  state,  and  Jurisdic- 
tion of  all  suits  of  a  civil  nature  arising  un- 
der the  act  is  conferred  upon  the  chancery 
courts.  By  section  15,  rebates,  draw  backs, 
and  all  other  devices  by  which  railroads  may 
charge,  demand,  or  collect  a  greater  or  less 
compensation  for  any  service  rendered  in 
the  transportation  of  property  within  this 
state  than  it  charges  from  any  other  person 
for  a  like  service  is  forbidden.  And  so,  also, 
by  the  same  section,  are  railroads  prohibited 
to  make  any  preference  between  shippers  in 
"furnishing  cars  or  motive  power,"  and  by 
section  17  it  is  made  unlawful  for  any  cor< 
poratlon  "to  make  or  give  any  undue  or  un< 
reasonable  preference  or  advantage  to  any 
particular  person,  •  •  •  or  any  particular 
description  of  traffic,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage." 

The  sections  of  the  statute  Just  referred  to 
are  declaratory  of  the  common  law.  They 
merely  define  the  common-law  duty  of  public 
carriers  to  serve  equally  and  alike  all  ship- 
pers who  i)ay  reasonable  charges  for  services 
required  and  comply  with  the  carriers'  rea- 
sonable regulations  to  enable  it  to  perform 
its  functions  as  such. 

[1, 1 0]  We  think,  too,  that  the  complain- 
ant's remedy  Is  injunction.  A  discontinuance 
of  the  switching  services  required  by  it  and 
a  delivery  of  its  logs  at  the  team  track  of 
the  defendant  is  shown  by  the  proof  to  be 
destructive  of  the  complainant's  business.  If 
it  should  be  compelled  to  resort  to  an  action 
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for  damages  against  the  railway  for  Its  re- 
fusal to  deliver  logs  at  tbe  complainant's 
switch  track,  sucb  a  course  would  result  In 
a  great  multlplldtr  of  suits,  the  accumula- 
tion of  large  and  unnecessary  Mils  of  costs, 
and  judgments  for  damages  In  small 
amounts,  the  collection  of  which  would  be  de- 
layed to  such  periods  that  they  would  not 
aid  the  complainant  in  the  operation  of  Its 
mUl  Uke  the  profits  It  would  receive  In  the 
orderly  conduct  of  Its  business  when  logs 
are  delivered  at  Its  yards.  Being  entitled  to 
the  service,  It  Is  »itltled  to  earn  and  receive 
Its  profits.  We  think  It  clear  therefore  that 
the  complainant's  legal  remedy  Is  Inadequate, 
and  the  only  relief  fully  adequate  to  com- 
pensate It  In  the  premises  Is  the  remedy  of 
Injunction  to  compel  the  defendant  to  per- 
form the  services  which  complainant  Is  en- 
titled to  demand.  As  to  the  nature  of  the 
Injunction  which  sbonld  be  awarded  to  com- 
plainant, we  are  contoit  with  the  decree  of 
the  Court  of  Civil  Appeals.  Defendant  will 
pay  the  costs  of  this  court. 
AfiSrmed. 


BOND  V.  STATE. 
(Sapreme  Court  of  Tennessee.    April  2,  1914.) 

1.  Cbiuinai.    Law    (§    354*)— Admission    of 
Evidence— Insanity. 

Accused  was  charged  with  having  obtained 
money  in  November,  1908,  by  false  pretenses, 
and  pleaded  ioHanity  as  a  defense.  In  Novem- 
ber, 1909,  a  lunacy  inquisition  was  held,  and 
it  was  adjudged  that  accused  was  of  unsound 
mind,  and  that  he  had  been  so  since  the  spring 
of  1906;  and  on  May  12,  1910,  he  was  put  to 
trial  on  his  plea  of  present  insanity,  and  the 
jury  returned  a  verdict  that  he  was  then  in- 
sane and  incapable  of  defending  the  charge 
against  him.  Held,  that  the  lunacy  proceedings 
and  the  verdict  on  the  plea  of  present  insanity 
were  admissible  in  evidence. 

[Ed.   Mote. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  |  760;   Dec  Dig.  §  354.*] 

2.  Cbiminai.  Law  d  48*)— Rssfonsibiutt— 
Insanity. 

Under  a  plea  of  insanity  the  question  for 
determination  is,  whether  accused  bad  capacity 
and  sufficient  reason  to  enable  him  to  distin- 
guish between  right  and  wrong  as  to  the  partic- 
ular act,  and  a  knowledge  and  consciousness 
that  the  act  was  wrong  and  criminal. 

[Eld.    Note. — For   other    cases,   see    Criminal 
Law,  Cent  Dig.  |{  53-08;    Dec  Dig.  {  4S.*] 

3.  Cbiminai.  Law  (|  354*)— Evidenck  of  Ih- 

BANITY. 

Evidence  of  insanity  after  the  commission 
of  the  offense  charged  is  competent  to  enable 
the  jury  to  determme  the  state  of  accused's 
mind  at  the  time  the  offense  was  committed. 

[Ed.   Note.— For   other  cases,   see   Criminal 
Law,  Cent  Dig.  |  760;    Dec  Dig.  i  354.*] 

4.  Pause  Prbtenseb  (S  49*)— Pboskochion— 

SumCIENCY   OF  EVIDENCE. 

In  a  prosecution  for  obtaining  money  from 
a  national  bank  by  false  pretenses,  evidence  held 
to  sustain  a  finding  that  the  bank  was  at  least 
a  de  facto  corporation. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  62;   Dec  Dig.  f  49.*] 


5.  False  Prbtenseb  (|  49*)— Owhebship  of 
Pbopebty— Pboof  of  Ownebship. 

It  is  sufficient  to  sustain  a  conviction  for 
obtaining  money  by  false  pretenses  from  a  cor- 
poration that  the  proof  showed  a  de  facto  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  62;   Dec  Dig.  i  49.*] 

6.  Fame  Pbetbnses  (|  12*)— PossESaiON  of 
Pbopebty— Sufficiency. 

The  possession,  by  persons  assuming  with- 
out authority  to  be  a  bank,  of  money  lett  with 
them  by  depositors,  would  give  them  such  a 
title  as  would  support  a  prosecution  for  obtain- 
ing money  by  false  pretenses,  in  fraudulently 
obtaining  the  money  from  them. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §16;   Dec  Dig.  i  12.*] 

Appeal  from  Criminal  Court,  Davidson 
County;   A.  B.  Nell,  Judge.     , 

B.  B.  Bond  was  convicted  of  obtaining 
money  under  false  pretenses,  and  appeals. 
Reversed  and  remanded. 

John  T.  Lellyett  and  Edwin  A.  Price,  both 
of  Nashville,  for  appellant  F.  M.  Thomp- 
son, Atty.  Gen.,  and  F.  M.  Bass,  of  Nashville, 
for  the  State. 

LANSDEN,  J.  The  plaintiff  in  error,  B. 
B.  Bond,  was  indicted  at  the  January  term, 
1909,  in  the  criminal  court  of  Davidson  coun- 
ty, upon  an  Indictment  containing  five  counts, 
and  he  was  convicted  under  the  first  count, 
which  charged  in  substance  that  he  falsely 
pretended  to  R.  E.  Donnell,  assistant  cashier 
of  the  First  National  Bank  of  Nashville, 
Tenn.,  that  he,  the  said  B.  B.  Bond,  doing 
business  under  the  style  and  name  of  the 
Bond  Produce  Company,  had  on  November 
23,  1908,  shipped  and  consigned  from  the 
city  of  Nashville,  Tenn.,  to  Grlffln-Thomas- 
Payne  Company,  Boston,  Mass.,  200  cases 
of  eggs  via  the  Louisville  &  Nashville  Rail- 
road; that  he  then  and  there  had  in  his  pos- 
session the  bill  of  lading  covering  said  ship- 
ment, which  had  been  regularly  signed  by 
G.  F.  Clark,  agent  at  Nashville  of  said  Louis- 
ville &  Nashville  Railroad  Company;  that 
the  said  B.  B.  Bond  had  drawn  a  draft  on 
the  said  Griffln-Thomas-Payne  Company,  pay- 
able to  the  order  of  the  Bond  Produce  Com- 
pany, for  the  sum  of  $1,200,  covering  the 
said  shipment,  and  requested  said  bank  to 
advance  said  sum  of  $1,200  to  bim  In  cash, 
in  consideration  of  which  he  Indorsed  and 
transferred  to  the  bank  the  said  draft  with 
the  bill  of  lading  attached  thereto ;  that  the 
said  B.  B.  Bond  then  and  there  exhibited  to 
the  said  R.  E.  Donnell,  assistant  cashier,  a 
draft  as  aforesaid,  dated  November  23,  1908, 
payable  to  and  Indorsed  by  the  Bond  Prod- 
uce Company,  and  attached  thereto  was  what 
purported  to  be,  and  what  the  said  B.  B. 
Bond  falsely  pretended  was,  a  bill  of  lading 
of  the  Louisville  &  Nashville  Railroad'  Com- 
pany covering  a  shipment  of  eggs  as  afore- 
said, which  bill  of  lading  purported  to  have 
been  signed  by  O.  F.  Clark,  agent  of  said 
railroad  company. 


*For  other  eases  see  same  topic  and  section  NXJUBBR  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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The  said  R.  E.  Donnell,  relying  on  tbe 
pretenses  and  representations  aforesaid,  and 
being  deceived  thereby,  then  and  there  ad- 
vanced to  the  said  B.  B.  Bond  $1,200,  and  re- 
ceived in  return  the  said  draft  and  bill  of 
lading  Indorsed  as  aforesaid.  The  said  $1,- 
200  was  then  and  there  placed  on  deposit  in 
said  bank  to  the  credit  of  said  B.  B.  Bond 
subject  to  his  immediate  check,  and  the 
said  B.  B.  Bond  thereafter  checked  and  drew 
out  of  said  bank  the  sum  of  $1,200.  By 
means  of  said  false,  unlawful,  and  felonious 
pretenses  the  said  B.  B.  Bond  did  obtain 
from  tbe  First  National  Bank  $1,200,  good 
and  lawful  money  of  the  United  States,  prop- 
erty of  the  First  National  Bank,  with  the 
unlawful  and  felonious  Intent  of  defrauding 
said  bank  thei'eof;  whereas,  i])  truth  and  in 
fact,  the  said  B.  B.  Bond  bad  not  on  that 
day  shipped  or  consigned  any  eggs  to  the 
Grlffln-Thomas-Payne  Company  by  way  of 
said  railroad  company  as  aforesaid,  and  the 
said  bill  of  lading  bad  not  been  Issued  and 
signed  by  G.  F.  Clark,  agent  of  said  road, 
nor  by  any  one  authorized  to  do  so.  The 
said  B.  B.  Bond  then  and  there  made  such 
representations  and  pretenses,  well  knowing 
at  the  time  that  they  were  false,  fraudulent, 
and  felonious. 

The  defendant  pleaded  "not  guilty"  to  the 
indictment,  but  interposed  as  bis  chief  de- 
fense a  plea  of  insanity  at  the  time  of  tbe 
alleged  false  pretenses. 

The  case  was  tried  September  24,  1913, 
and  defendant  was  convicted  as  stated  and 
sentenced  to  serve  a  term  of  three  years  In 
the  state  penitentiary.  Defendant  has  ap- 
pealed and  assigned  errors. 

It  appears  from  the  evidence  that  the  de- 
fendant below  has  been  engaged  in  the  prod- 
uce business  at  Nashville  for  a  great  many 
years  and  the  principal  part  of  his  business 
has  been  In  handling  eggs.  He  had  his  bank- 
ing connections  with  the  First  National  Bank 
of  NashviUe  for  18  or  20  years  of  this  time, 
and  had  an  agreement  with  the  bank  by 
which  the  bank  would  advance  money  to  him 
on  drafts  drawn  on  Eastern  commission  hous- 
es when  there  was  attached  to  the  draft  a 
bill  of  lading  Issued  by  the  railroad  company 
covering  a  shipment  of  produce  consigned  to 
a  particular  house.  It  was  the  custom  for 
the  defendant  to  ship  or  consign  a  car  load 
of  eggs  to  an  Eastern  customer  and  receive 
from  the  railroad  company  a  bill  of  lading 
covering  the  shipment,  drawn  to  "order  no- 
tify" such  customer.  The  defendant  would 
thereupon  draw  a  draft  in  the  name  of  and 
payable  to  the  order  of  the  Bond  Produce 
Company  for  an  amount  sufficient  to  cover 
the  value  of  the  shipment,  and  attach  to 
the  draft  tbe  bill  of  lading  received  from 
the  railroad  company,  and  when  this  draft 
and  bill  of  lading  were  presented  to  the  bank 
the  bank  would  advance  to  the  defendant 
tbe  amount  of  the  draft,  either  by  paying 
cash  over  the  counter  or  by  placing  the 
amonnt  of  the  draft  to  his  credit  subject  to 


his  Immediate  check.  These  transactions 
would  be  completed,  so  far  as  his  dealing 
with  the  bank  was  ooncerned,  when  the  de- 
fendant would  present  the  draft  with  a  bill 
of  lading  attached  to  some  officer  of  tbe 
bank,  who  would  approve  the  transaction 
by  marking  "O.  K."  on  the  draft,  and  the 
defendant  would  then  present  the  draft  with 
the  bill  of  lading  attached  to  the  teller  of 
the  bank,  who  would  pay  the  cash  or  place 
the  amount  of  tbe  draft  to  defendant's  cred- 
it On  November  28,  1908,  the  defendant 
presented  a  draft  to  the  First  National  Bank, 
through  its  assistant  cashier,  B.  E.  Donnell, 
drawn  by  the  Bond  Produce  Company  on 
Grlffln-Thomas-Payne  Company,  of  Boston, 
Mass.,  for  the  sum  of  $1,200,  payable  to  the 
order  of,  and  Indorsed  by,  the  Bond  Produce 
Company.  Attached  to  this  draft  was  what 
purported  to  be  a  bill  of  lading  Issued  by 
the  Louisville  &  Nashville  Railroad  Compa- 
ny, made  out  on  one  of  Its  regular  forms, 
and  dated  November  23,  1908,  covering  a 
shipment  of  200  oases  of  eggs  by  the  Bond 
Produce  Company  "to  order  notify  Grlffln- 
Thomas-Payne  Company,  Boston,  Mass.,"  and 
signed  "Louisville  &  Nashville  Railroad  Com- 
pany, by  G.  F.  Clark,  Agent"  This  bill  of 
lading  was  indorsed:  "Bond  Produce  Com- 
pany.    B.  B.  Bond,  Manager." 

These  papers  were  approved  by  the  bank's 
officers,  after  proper  examination,  and  ac- 
cording to  the  long-standing  custom  existing 
between  the  bank  and  tbe  defendant  the 
amount  of  the  draft  was  placed  to  defend- 
ant's credit,  and,  within  a  short  time,  he 
drew  the  entire  sum  ont  of  the  bank  upon 
his  individual  cbe<^. 

The  bill  of  lading  was  a  forgery.  No  such 
amount  of  eggs  was  delivered  to  the  railroad 
company  by  the  defendant,  and  the  bank 
never  received  either  the  eggs  or  the  amount 
of  the  draft  from  the  supposed  consignees, 
although  demand  was  made  for  both. 

This  proof  is  made  by  the  testimony  of 
the  assistant  cashier,  who  says  that  the  de- 
fendant presented  the  draft  with  bill  of 
lading  attached,  indorsed  as  stated,  and  he 
approved  It,  believing  the  papers  to  be  genu- 
ine. The  cashier  of  the  bank  introduced  the 
original  deposit  slip  made  out  by  the  de- 
fendant, and  identified  it,  together  with 
checks  drawn  by  defendant  on  the  credits 
received  from  the  deposit  of  the  draft  and 
the  bill  of  lading  as  the  original  papers.  The 
agent  of  the  railroad  company  testified  that 
the  bin  of  lading  was  not  signed  by  him, 
nor  by  any  one  authorized  to  sign  his  name, 
and  that  the  railroad  company  did  not  re- 
ceive the  consignment  of  eggs  represented  by 
the  bill  of  lading. 

A  short  time  after  this  transaction  with 
the  bank,  the  defendant  fled  from  Nashville 
to  Hamilton,  Ontario,  Canada,  and  was  there 
arrested.  He  had  on  his  person,  sewed  up 
In  his  clothing,  the  sum  of  $6,186  In  cash. 
Soon  after  the  defendant  was  returned  to 
Nashville  from  Canada  he  fell  into  a  pro- 
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longed  stupor,  which  lasted  from  about  April 
18,  190e,  until  about  June  29,  1010,  when  be 
suffered  a  severe  hemorrhage  from  the  nose 
and  kidneys,  soon  after  which  he  regained 
consdousnesa.  The  evidence  of  his  attending 
physician  Is  In  part  as  follows: 

"Kvery  time  I  saw  him  he  was  lying  In 
bed  on  his  back,  and  with  his  eyes  shut,  and 
simply  breathing.  Nothing  I  could  say  or  do 
could  make  him  show  any  manifestation  of 
knowing  I  was  there.  I  would  open  bis  eye- 
lids and  rub  my  finger  on  bis  ball,  and  he 
wouldn't  even  wink  bis  eye,  no  more  than 
rubbing  it  on  the  table.  I  would  Jab  pins 
Into  lilm.  Jab  them  In  his  thigh,  breast,  and 
arms,  and  he  wouldn't  move  any  more  than 
this  chair.  I  can't  see  how  he  was  feigning 
under  those  circumstances." 

There  is  evidoice  of  other  witnesses  in- 
troduced by  defendant  tending  to  show  that, 
some  months  prior  to  the  commission  of  the 
crime  charged,  the  defendant's  whole  na- 
ture changed,  so  that  he  became  Irritable, 
fractious,  and  abusive  to  his  family,  where- 
as prior  to  that  time  he  was  amiable  and 
agreeable  with  friends,  and  affectionate  and 
Indulgent  with  his  family.  The  state  offered 
proof  to  the  contrary.  Indicating  that.  Just 
prior  to  and  on  the  day  of  the  commission  of 
the  offense  charged,  the  defendant  was  sane 
and  of  sound  mind,  and  these  witnesses  give 
it  as  their  opinions  that  he  knew  right  from 
wrong,  and  could  appreciate  the  quality  of 
his  act 

After  the  commission  of  the  offense,  and 
in  November,  1909,  an  inquisition  of  lunacy 
was  held  concerning  the  defendant,  and  he 
was  adjudged  "a  person  of  unsound  mind, 
and  that  he  has  not  capacity  of  mind  suffi- 
cient for  the  government  of  himself  or  his 
property,  and  that  he  has  been  of  unsound 
mind  for  the  period  since  the  spring  of  190S." 

It  is  also  shown  on  the  record  that  the 
defendant  was  put  to  trial  May  12,  1910,  upon 
his  plea  of  present  insanity,  before  the  court 
and  Jury,  and  the  Jury  returned  a  verdict 
that  "the  defendant  is  at  present  insane, 
and  that  it  would  endanger  the  peace  of  the 
community  to  set  him  at  liberty,  and  that 
he  is  incapable  of  defending  the  charge 
against  him." 

Upon  this  verdict,  the  court  committed  the 
defmdant  to  the  superintendent  of  the  hospi- 
tal for  the  Insane  for  the  middle  district  of 
Tennessee;  but  on  account  of  his  physical 
condition  the  execution  of  the  order  of  com- 
mitment was  suspended  until  further  orders 
of  the  court  No  further  order  in  respect 
of  the  defendant's  custody  seems  to  have 
been  made.  It  appears  that  he  remained  at 
home  under  the  care  of  his  family  until  he 
was  placed  upon  this  trial  in  September,  1913. 
On  the  trial  the  defendant  offered  to  in- 
troduce the  lunacy  proceedings  and  the  plea 
of  present  insanity,  together  with  tiie  ver- 
dict and  Judgment  of  the  court  thereon,  in 
support  of  his  plea  of  insanity.  Upon  ex- 
•ceptions  by  the  state,  these  documents  were 


e9:(duded,  and  the  action  of  the  trial  Judge 
thereon  Is  assigned  as  error. 

[1,  Z]  We  think  the  exclusion  of  this  evi- 
dence was  error.  The  inquiry  under  the  plea 
of  insanity  was  whether  the  defendant  had 
capacity  and  reason  sufficient  to  enable  him 
to  distinguish  between  right  and  wrong  as  to 
the  particular  act  be  was  then  doing — a 
knowledge  and  consciousness  that  the  act 
he  was  doing  was  wrong  and  criminal,  and 
would  subject  him  to  punishment  Evidence 
of  his  conduct  and  condition  before,  at  the 
time  of,  and  subsequent  to  the  doing  of  the 
thing  charged  is  admissible  to  enable  the 
Jury  to  arrive  at  a  proper  conclusion  as  to 
the  defendant's  mental  status  at  the  time 
he  did  the  thing  complained  of.  This  is 
true  generally  as  to  statements  and  acts  of 
the  defendant  This  rule  would  seem  to  in- 
clude an  inquisition  upon  reason,  and  there 
is  much  authority  in  support  Oieenleaf  on 
Evidence,  vol.  2,  |  371.  Mr.  Greenleaf  says: 
"An  Inquisition  taken  under  a  commission 
of  lunacy  is  admissible  evidence,  but  not 
conclusive  for  the  party's  own  favor."  In 
support  of  the  text,  numerous  English  and 
American  cases  are  cited.  The  rule  is  stated 
in  substantially  the  same  terms  in  22  Cyc. 
1133.  In  this  authority  it  Is  said  that  an 
inquisition  finding  a  person  is  Insane  at 
the  time  of  the  finding  has  been  held  to  af- 
ford no  evidence  that  he  was  insane  at  a 
previous  time;  but  It  is  further  said,  if  the 
inquisition  overreaches  an  anterior  period 
of  time  during  which  the  i)erson  is  found  to 
have  been  insane,  it  raises  a  presumption  of 
the  existence  of  insanity  during  that  period, 
which  presumption,  however,  is  not  conclu- 
sive, but  may  be  rebutted  by  evidence  of 
sanity  during  the  period  overreached  by  the 
finding.  The  text  Is  supported  by  Hughes  v. 
Jones,  116  N.  T.  67,  22  N.  E.  446,  5  I*  R.  A. 
687,  15  Am.  St  Bep.  386,  in  which  many 
cases  are  cited  to  the  same  effect.  See,  also, 
Davidson's  Appeal,  170  Pa.  96,  32  Atl.  5C1; 
Hopson  V.  Boyd,  6  B.  Mon.  (Ky.)  296 ;  Yauger 
V.  Skinner,  14  N.  J.  Eq.  389;  Hutchinson  v. 
Sandt,  4  Rawle  (Pa.)  234,  26  Am.  Dec.  127; 
Christmas  v.  Mitchell,  38  N.  C.  535. 

The  principle  to  be  deduced  from  these 
authorities  seems  to  be  that,  after  an  inquisi- 
tion is  regularly  held  on  which  It  is  found 
that  the  person  is  insane,  the  finding  of  the 
inquisition  is  substituted  for  the  legal  pre- 
sumption of  sanity  for  the  period  of  time 
covered  by  the  inquiry  and  finding.  In 
Hughes  V.  Jones,  supra,  the  admissibility  of 
the  inquisition  was  admitted  on  the  briefs 
of  counsel,  and  it  was  conceded  that  the  in- 
quisition and  findings  "are  prima  f&cle  evi- 
dence of  the  lunacy  and  Incompetency  of  the 
party  to  contract  from  the  time  at  which 
the  inquisition  finds  the  lunacy  to  have  be- 
gun," and  the  court  held  that  "contracts 
•  •  •  made  by  this  class  of  persons  be- 
fore office  found,  but  within  the  period  over- 
reached by  the  finding  of  the  Jury,  are  not 
utterly  void,  although  they  are  presumed  to 


Digitized  by 


Google 


232 


166  SOUTHWESTERN  REPORTER 


CTeno. 


be  80  nntU  capacity  to  contract  la  sliowp 
by  satisfactory  eTldenc&'* 

To  the  same  effect  Is  Wlgmore  on  Eviaence, 
▼OL  1,  §  234;   TOL  2,  {  2SS:  toL  8,  p.  2076. 

[3]  Upon  the  foregoing  authorities,  we  also 
think  that  the  court  should  have  admitted 
the  verdict  of  the  Jury  and  the  Judgment  of 
the  court  upon  the  defendant's  plea  of  pres- 
ent insanity.  This  was  a  Judicial  declaration 
that  the  defendant  was  Insane.  It  is  true 
that  it  established  his  insanity  at  a  period  of 
time  subsequtot  to  the  date  of  the  alleged 
offense ;  but  evidence  of  subsequent  Insanity 
Is  competoit  for  the  consideration  of  the  Jury 
in  determining  the  state  of  the  defendant's 
mind  at  the  time  of  the  offense.  Greenleaf 
on  Evidence,  supra. 

[4,  S]  It  is  also  assigned  as  error  that 
there  is  no  proof  of  the  cori>orate  existence 
of  the  First  National  Bank  of  NashvUIe, 
Tenn.  It  Is  proven  without  exception  by  de- 
fendant that  the  defendant  has  been  doing  a 
banking  business  with  the  First  National 
Bank  for  a  period  of  18  or  20  years;  that 
this  bank  had  a  cashier  and  assistant  cash- 
ier, a  teller  and  bookkeepers,  who  engaged  in 
banking  transactions  with  the  defendant  In 
the  manner  heretofore  stated  In  this  opinion. 
It  is  proven  that  the  defendant  presented 
the  draft  with  the  bill  of  lading  attached, 
and  received  from  the  persons  assuming  to 
act  as  officers  and  employes  of  this  bank  $1,- 
200  of  good  and  lawful  money  of  the  United 
States.  This,  we  think,  establishes  that  the 
First  National  Bank  Is  at  least  a  de  facto 
corporation,  and  such  proof  is  sufficient  to 
support  a  conviction.  The  absence  of  excep- 
tion to  the  testimony  showing  the  transac- 
tions of  the  bank  with  the  defendant  as  a 
bank,  and  the  claim  of  the  officers  of  that 
bank  that  they  were  acting  In  their  capacity 
as  such,  distinguishes  this  case  from  the 
case  of  Trice  v.  State,  2  Head,  591.  The 
case  is  also  distinguishable  from  the  case  of 
Jones  T.  State,  6  Sneed,  347,  and  Owen  v. 
State,  6  Sneed,  493.  The  first  of  those  cases 
was  an  Indictment  and  conviction  for  pass- 
ing a  counterfeit  banJc  note  purporting  to 
have  beoi  Issued  by  the  Iron  Bank,  I  ronton, 
Ohio,  and  the  second  case  was  an  indictment 
and  conviction  of  fraudulently  having  in  pos- 
session a  counterfeit  bank  note  of  the  Bank 
of  Tennessee  and  certain  Kentucky  banks.  It 
was  held  In  the  Jones  Case  that  the  incor- 
poratloi^  of  the  bank  could  not  be  shown  by 
parol,  but  that  its  incorporation  upon  proper 
objection  must  be  proven  by  the  introdnctlon 
of  its  charter.  In  the  Owen  Case  the  court 
took  Judicial  knowledge  of  the  charter  of 
the  Bank  of  Tennessee  and  its  authority  to 
issue  notes.  But  as  to  the  Kentucky  banks 
it  v^as  held  that  the  court  could  not  take  such 
Judicial  notice,  and  its  de  jure  existence  must 
be  proven  by  the  introduction  of  Its  charter. 
The  reason  of  this  holding  Is  manifest 
Only  such  banks  as  were  especially  author- 


ized to  do  so  oonid  Issue  notes  whldi  would 
circulate  as  money,  and  before  any  one  could 
be  convicted  for  counterfeiting,  or  having  in 
possession  counterfeit  notes  of  such  banks, 
the  authority  of  the  bank  to  issue  notes  un- 
der the  law  would  have  to  be  proven.  The 
offense  would  necessarily  depend  upon  the 
authority  of  the  bank  in  law  to  Issue  the 
notes,  because  a  counterfeit  of  an  Illegal  or 
unauthorized  note  could  not  deflraud  any  one 
receiving  it. 

[6]  In  this  case,  however,  the  principal  in- 
gredients of  the  offense  are  the  fraudulent 
pretenses  of  defendant,  by  which  the  officers 
of  the  bank  were  deceived,  and  upon  which 
he  received  money  from  the  possession  of  the 
bank.  The  bank's  possession  of  the  money 
would  support  the  conviction,  whether  it  wer» 
legally  authorized  to  do  a  banking  bnsiness 
or  not.  If  depositors  or  stockholders  or  oth- 
er persons  should  leave  money  in  the  custody 
of  those  unauthorized  but  assuming  to  be  a. 
bank,  its  possession  thereof  would  be  such' 
a  special  title  in  the  money  as  would  make- 
it  larceny  for  any  one  to  steal  and  take  it 
away,  or  to  obtain  its  possession  by  false 
and  fraudulent  pretenses.  The  gist  of  this 
offense  is  the  fraud  and  deceit  by  which  pos- 
session of  the  money  was  wrongfully  obtain- 
ed. State  V.  Misseo,  105  Tenn.  218,  68  S. 
W.  216. 

Other  errors  assigned  were  disposed  of 
orally.  For  the  errors  indicated,  the  case 
wUl  be  reversed  and  remanded  for  a  new 
trlaL 


EEELIN  V.  GRAVES  et  aL 
(Supreme.  Court  of  Tennessee.     Feb.  7,  1914.)- 

1.  ExxuFTioKs  (§  4*)— Pbbsons  Entitlko  to 
Benkfit. 

The  exemption  laws,  both  as  to  personalty 

and  realty,  are  exclusively  for  the   benefit  of 

citizens  of  the  state  having  a  domicile  herein. 

[Ed.  Note.— For  other  cases,  see  Eixemptions, 

Cent.  Dig.  |  4 ;    Dec.  Dig.  f  4.*] 

2.  Attachuent  (§  28*)— Obounds  — NoRBESi- 

OKNCI. 

One  may  be  a  temporary  nonresident  of  the 
state,  so  as  to  authorize  an  attachment,  though 
his  domicile  is  still  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |{  74-78;    Dec.  Dig.  {  28.*] 

3.  Exemptions  (|  29*)— NoNBKsinBNCX. 

The  exempt  property  of  one  whose  domicile 
is  in  Tennessee,  though  be  may  be  personally 
absent  from  the  state  for  a  considerable  time  on 
business,  is  free  from  attachment  or  execution 
for  debt  even  though  he  be  absent  long  enough, 
to  authorize  an  attachment  in  lieu  of  personal, 
service  as  to  other  kinds  of  property. 

[Eid.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  {  33;   Dec.  Dig.  f  29.*] 

4.  DoMicitB  (I  4*) — ^"Change  of  DoMicirB." 

Every  one  has  a  legal  domicile,  which  is 
not  changed  until  a  new  one  is  acquired,  and 
to  work  a  "change  of  domicile"  he  must  have 
removed  to  another  state  to  make  liis  home 
there;  a  mere  removal  for  business  purposes, 
though  long  continued,  not  changing  nis  dom- 
icile, if  he  intends  to  return  to  this  state  upon 
the  completion  of  his  business,  though  a  mere 
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floating  parpoae  to  return  to  the  state  at  some 
indefinite  time  will  not  destroy  the  presumption 
that  bis  change  of  residence  changed  bis  dom- 
icile (citing  Words  and  Phrases,  toI.  3,  title 
"Domicile";  see,  ahw.  Words  and  Phrases, 
▼ol.  2,  pp.  1053,  1054). 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  H  8-23;    Dec.  Dig.  {  4.*] 

fi.    ATTAOHUEHI    (i    25*)— GBOUNDEH-NONBXai- 
DSNCE. 

In  an  action  to  replevy  goods,  attached  by 
defendant  on  tiie  ground  that  plaintiff  was  a 
Bonierident,  the  court  instructed  that  if  plaintiff 
went  to  North  Carolina  to  engage  in  business, 
with  no  deiGnite  idea  as  to  when  he  would  re- 
turn, to  make  that  state  his  residence,  or  if, 
after  he  got  there,  he  determined  to  make  it  his 
residence,  and  actually  resided  there  when  the 
attachment  was  levied,  he  would  be  a  nonresi- 
dent, though  he  might  not  have  carried  his 
family  with  him,  but  if  he  went  on  a  visit,  with 
the  intention  of  returning  when  his  visit  was 
ont,  he  would  not  be  a  nonresident,  and  that  if 
plaintiff  left  Tennessee  with  the  intention  of 
obtaining  employment,  and  did  so  without  any 
definite  idea  of  returning  to  that  state,  and 
found  such  employment,  he  was  thereafter  a 
nonresident.  Held  that,  while  the  instruction 
did  not  refer  to  domicile  and  involved  only  the 
idea  of  nonresidence,  it  was  substantially  cor- 
rect on  the  question  of  change  of  domicile. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  61-72;   Dec  Dig.  §  25.*] 

6.    KKPUtVlN   ({  125*)— JUDOIOBNT. 

Under  Shannon's  Code,  g  6144,  requiring 
the  judgment  in  replevin  to  provide  for  the  re- 
turn of  the  goods  to  the  defendant,  or,  on  fail- 
ure to  do  so,  that  defendant  recover  their  value, 
with  interest  and  damages  for  their  detention, 
and  Acts  1905,  c.  31,  pnscribing  substantially 
the  same  form  of  judgment  in  actions  before^  a 
jastice,  in  an  ordinary  action  of  replevin  orig- 
inally brought  before  a  justice,  it  was  error  to 
render  a  money  judgment  for  defendant  on  the 
bond,  in  absence  of  evidence  as  to  the  value  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Keplevin, 
Cent.  Dig.  H  503,  604;   Dec.  Dig.  §  125.«] 

Certiorari  to  Court  of  Cavll  Appeals. 

Action  by  K.  N,  Keelin  against  Charles 
Graves  and  others.  After  judgment  by  the 
Court  of  Civil  Appeals,  on  appeal  to  it  from 
the  circuit  court,  plaintiff  brings  certiorari. 
Beversed,  and  remanded  for  new  trial. 

O.  H.  Rntherfotd,  of  NaahvlUe,  for  plain- 
tur.  A.  F.  Whitman,  of  Nashville,  for  de- 
fendants. 

NBIIi,  C.  J.  The  plaintiff  In  error,  Just 
prior  to  the  time  this  controversy  began,  was 
a  citizen  and  resident  of  this  state,  but,  on 
obtaining  employment  In  North  Carolina, 
went  there  In  the  early  part  of  February, 
1912,  and  had  been  gone  less  than  a  month 
when  Us  household  furniture  was  attached, 
by  defendant  Graves,  for  a  debt  due  to  him, 
on  the  gronnd  that  plaintiff  in  error  was  a 
nonresident.  He  replevied  the  property  be- 
fore a  Justice  of  the  peace,  and,  after  trial 
before  that  officer  and  judgment  in  his  favor, 
the  case  was  appealed  to  the  circuit  court  of 
Davidson  county,  where  Judgment  was  ren- 
dered in  favor  of  the  defendant  Graves,  from 
which  an  appeal  was  prosecuted  to  the  Court 


of  CItII  Appeals,  and,  on  reversal  of  the  Judg- 
ment In  that  court,  the  case  was  brought  here 
by  the  writ  of  certiorari 

The  property  involved  was  exempt  from 
debt  under  the  laws  of  this  state,  unless  this 
right  bad  been  abandoned  by  reason  of  the 
removal  of  KeeUn  to  North  OaroUna.  In  be- 
half of  defendant  in  error  It  is  insisted  that 
this  removal  was  of  such  a  character  as  to 
effect  such  abandonment,  and  on  behalf  of 
the  plalnUff  in  error  it  Is  urged  that  the 
facts  show  it  was  only  a  temporary  removal. 
The  case  comes  before  us  on  the  charge  of 
the  trial  Judge;  but,  in  order  that  we  may 
understand  the  application  of  the  instruc- 
tions complained  of,  it  is  necessary  that  the 
facts  should  be  set  out.  They  are  p.ractically 
undisputed  with  one  exception. 

It  is  shown  by  the  officer  who  made  the 
levy  that  at  the  time  this  levy  was  made 
there  was  a  man  present  from  Bond's  ware- 
house for  the  purpose  of  packing  the  goods ; 
that  some  of  them  had  already  been  packed 
and  marked  for  shipment  to  Raleigh,  N.  C, 
and  some  bad  been  taken  out  of  the  house. 

The  plaintiff  In  error  testified  that  he  went 
to  Raleigh,  N.  C,  In  February,  1912,  on  in- 
vitation of  Edwards  &  Broughton  Printing 
Company  of  that  dty,  with  a  view  to  obtain- 
ing employment;  that  be  was  offered  and 
accepted  employment  by  the  week,  which 
still  continues  on  the  same  terms;  that  he 
has  no  contract  with  bis  employers,  except  by 
the  week;  that  he  has  rented  a  house  by 
the  month  and  moved  his  family  into  it ;  that 
at  the  time  the  attachment  was  levied  he  was 
In  Raleigh,  but  his  family  was  in  NashviUe, 
Tenn. ;  that  when  he  went  to  Raleigh  he  had 
no  definite  plans  aa  to  the  time  of  his  return, 
hut  expected  to  return  to  Tennessee  as  soon 
as  his  business  matters  would  Justify — that 
is,  as  soon  as  he  could  secure  employment 
that  would  Justify  his  return  ;  that  tils  pres- 
ent employment  is  satisfactory,  but  the  town 
is  not;  that  be  will  not  stay  In  his  present 
place  of  employment  at  the  salary  now  being 
paid,  but  he  has  not  intimated  to  his  employ- 
ers his  purpose  to  return  to  Tennessee ;  that 
he  has  not  been  back  to  Tennessee  since  he 
left ;  that,  but  for  this  lawsuit,  he  would  not 
have  removed  his  personal  property  to  Ra- 
leigh ;  that  it  was  his  intention  when  be  left 
Nashville  to  store  his  household  goods  in 
Nashville;  that  he  has  no  contract,  no^ 
has  he  any  prospect  of  making  any  contract, 
with  any  other  person  than  his  present  em- 
ployers; that  he  claims  Nashville  as  bis 
home,  and  expects  to  remain  in  Raleigh  until 
be  can  secure  employment  in  I'enness^; 
that  he  has  not  permanently  taken  up  his 
residence  In  North  Carolina ;  that  he  expects 
to  return  to  Tennessee.  Other  witnesses 
testify  that  the  household  goods  in  controver- 
sy were,  at  the  time  the  levy  was  made,  In 
the  house  occupied  by  his  wife  and  family  in 
Nashville,  and  in  due  order. 


^or.othar 
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Tbe  trial  judge,  among  other  things  not 
excepted  to,  charged  the  Jury  as  follows: 

"The  question  which  is  submitted  to  the 
Jury  for  decision  is:  Was  the  plaintiff  in 
this  case,  J.  N.  Keelin,  at  the  time  of  the 
levy  of  tbe  attachment,  a  nonresident  of  the 
state  of  Tennessee?  If  he  was,  your  ver- 
dict should  be  for  the  defendant ;  If  be  was 
not,  your  verdict  should  be  for  the  plaintiff. 

"If  the  Jury  should  believe  from  the  evi- 
dence that  the  plaintiff,  Keelin,  went  to 
North  Carolina  to  engage  in  business  there, 
with  no  definite  idea  as  to  when  he  would  re- 
turn, to  make  that  state  his  residence,  or  if, 
after  he  got  there,  he  determined  to  make  it 
his  residence,  and  actually  resided  there 
when  tbe  .attachment  was  levied,  he  would  be 
a  nonresident,  although  he  might  not  have 
carried  his  family  with  him ;  but  if  he  went 
on  a  visit,  with  tbe  intention  of  returning 
when  his  visit  was  out,  or  bad  not  changed 
bis  residence,  he  would  not  be  a  nonresident. 

"Exempt  property  is  protected  as  long  as 
it  is  in  the  state,  and  the  bead  of  tbe  family 
is  in  the  state,  and  a  resident  thereof,  but  is 
not  protected  if  he  is  a  nonresident  of  the 
state. 

"Tbe  Jury  should  look  at  all  the  evidence 
bearing  upon  the  intention  and  conduct  of 
the  plaintiff  as  to  his  purpose  and  intention, 
to  the  situation  of  the  goods  and  the  state- 
ments and  conduct  of  parties  in  charge  of 
them  at  the  time  the  levy  was  made,  to  the 
letters  introduced,  to  the  length  of  time  tbe 
plaintiff  was  in  North  Carolina,  and  to  all 
the  evidence  submitted  to  them  in-  deciding 
tbe  question." 

After  the  delivery  of  tbe  foregoing  charge 
tbe  court  gave  to  tbe  Jury  the  following  spe- 
cial instruction  at  the  request  of  tbe  defend- 
ant below,  which  is  also  objected  to  by  tbe 
plaintiff'  in  error,  viz.: 

"If  you  should  find  that  plaintiff  had  left 
tbe  state  of  Tennessee  with  the  intention  of 
obtaining  employment,  and  he  did  so  obtain 
employment,  without  any  definite  idea  of 
returning  to  this  state,  and  that  he  found 
such  employment  in  accordance  with  bis  in- 
tention and  expectation  at  tbe  time  he  left 
this  state  and  went  to  North  Carolina,  then 

I  charge  yon  he  was  a  nonresident  at  tbe  time 
of  suing  out  tbe  writ  of  replevin." 

[1]  Our  exemption  laws,  both  as  to  person- 
alty and  realty,  are  exclusively  for  tbe  bene- 
fit of  our  own  citizens.    Hawkins  v.  Pearce, 

II  Humph.  44 ;  Uaenbee  v.  Holt,  1  Sneed,  50. 
Citizens  in  tbe  sense  of  these  laws  are  only 
such  persons  as  are  domiciled  in  this  state. 
Vaughn  v.  Ballentine,  1  Tenn.  Caa.  596;  Hicks 
V.  Pepper,  1  Baxt  42,  46 ;  Emmett  v.  Emmett, 
14  Lea,  369-370-371;  Doran  v.  O'Neal  (Ch. 
App.)  37  S.  W.  563,  565;  Uarrigao  t.  Rowell, 
96  Tenn.  185,  34  S.  W.  4;  Farris  v.  Sipes,  99 
Tenn.  298,  301,  41  S.  W.  443;  Coile  v.  Hud- 
gins,  109  Tenn.  217,  70  S.  W.  56 ;  Hascall  v. 
Hafford,  107  Tenn.  355,  65  S.  W.  423,  89  Am. 
at.  Rep.  952;  Beeler  v.  Nance,  126  Tenn.  589, 
160  S.  W.  797.    All  the  foregoing  cases  place 


tbe  right  squarely  upon  tbe  existence  and 
continuance  of  a  domicile  in  tbe  state.  In 
Grier  V.  Canada,  119  Tenn.  17,  at  page  41, 
107  S.  W.  970,  it  is  said  generally  that  tbe 
homestead  is  abandoned  by  nonresidence ;  but 
this  was  said  only  in  passing,  and  was  not 
intended  to  overrule  prior  cases  fixing 
domicile  as  the  test,  and,  if  so,  it  would  itself 
be  overruled  by  subsequent  cases  <m  tbe  point. 
In  Prater  v.  Prater,  87  Tenn.  78,  9  S.  W. 
361,  10  Am.  St  Rep.  623,  the  term  "nonresi- 
dence" is  used;  but  It  is  apparent  from  the 
opinion  that  tbe  word  was  used  as  the  equiva- 
lent of  domicile.  In  Graham  v.  Stull,  92 
Tenn.  673,  22  S.  W.  738,  21  h.  R.  A.  241,  a 
case  on  the  subject  of  the  widow's  year's  sup- 
port, the  exemption  was  disallowed  because 
the  claimant  was  the  widow  of  a  nonresi- 
dent; but  no  distinction  was  drawn  between 
nonresidence  and  domicile  in  a  foreign  state, 
and  this  was  not  in  the  mind  of  the  court 
However,  the  court  does  refer  to  Arkansas 
as  the  domicile  of  the  claimant  In  Wtaitly 
V.  Steakly,  3  Baxt  303,  a  case  wherein  there 
was  a  levy  on  personalty  claimed  to  be  ex- 
empt Whitly  was  held  not  entitled  to  the 
exempt  property,  because  it  appeared  he  had 
removed  to  Texas  "without  any  intention  of 
returning  to  Tennessee,"  which  was  equiva- 
lent of  course,  to  saying  he  bad  acquired  a 
domicile  in  Texas. 

[2]  In  this  state  nonresidence  is  one  of  tbe 
grounds  of  attachmeitt;  but  within  tbe  sense 
of  our  attachment  laws  one  may  be  a  non- 
resident for  the  time  being,  so  as  to  justify 
an  attachment,  although  bis  domicile  may  be 
in  this  state.  Said  Chancellor  Cooper  In  Cain 
V.  Jennings,  3  Tenn.  Cb.  131,  136,  137 :  "The 
distinction  between  residence  and  citizenship 
is  well  established  in  the  construction  of  tbe 
foreign  attachment  laws  of  the  different 
states.  A  person  may  be  a  citizen  of  a  state, 
and  at  the  same  time  a  nonresident  of  tbe 
state,  within  the  attachment  laws.  This  was 
held  in  New  York,  In  a  case  where  a  citizen 
had  been  absent  three  years,  attending  to  a 
lawsuit  at  New  Orleans.  Haggart  v.  Morgan, 
6  N.  Y.  422  [55  Am.  Dec.  350].  The  doctrine 
of  this  case  has  been  substantially  followed  in 
New  Jersey,  Maryland,  Mississippi,  and  Wis- 
consin. Weber  v.  Weitllng,  18  N.  J.  Eq.  441 ; 
Risewick  v.  Davis,  19  Md.  82;  Alston  v.  New- 
comer, 42  Miss.  186;  Wolf  v.  McGavock,  23 
Wis.  616.  The  same  principle,  though  not 
perhaps  to  tbe  same  extent  has  been  recog- 
nized by  our  Supreme  Court  in  Foster  v. 
Hall,  4  Humph.  346,  Stratton  v.  Brlgham,  2 
Sneed,  420,  and  KeUar  v.  Baird,  6  Heisk.  46." 
Still  It  Is  dUQcult  to  draw  tbe  Ilue  of  disUnc- 
tion,  as  will  be  seen  from  the  following  cases 
in  this  state:  Smith  v.  Story,  1  Humph.  420; 
Foster  V.  HaU  &  Eaton,  4  Humph.  345 ;  Strat- 
ton V.  Brigham,  supra;  Klepper  v.  Powell,  6 
Heisk.  603;  People's  Bank  v.  Williams  (Ch. 
App.)  36  S.  W.  983,  985,  986. 

[3, 4]  But  at  all  events,  one  who  is  domi- 
ciled in  Tennessee,  although  be  may  be  tem- 
porarily ab8«it  from  tbe  state  for  a  consider- 
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able  length  of  time  on  business,  Is  entitled  to 
bold  bis  exempt  property  free  from  attach- 
ment or  execution  for  debt,  even  though  such 
absence  be  so  prolonged  as  to  Justify  an  at- 
tachment In  lieu  of  personal  service  as  to 
other  kinds  of  property.  What  are  the  char- 
acteristics of  domicile  in  its  several  aspects  It 
is  difficult  to  state.  There  are  many  deflnl- 
tloDS  which  seem  simple  enough  in  form, 
bat  they  are  not  easy  to  apply  to  the  varying 
facts  of  cases  as  they  arise.  We  have  in  this 
state  several  cases  presenting  the  question 
from  various  points  of  view,  viz.:  Foster  v. 
Hall  ft  Eaton,  supra;  Allen  v.  Tbomason,  11 
Humph.  536,  54  Am.  Dec.  55;  Layne  Ex.  v. 
Pardee  and  Wife,  2  Swan,  232,  235;  Pearce 
V.  State,  1  Sneed,  66,  60  Am.  Dec.  135 ;  White 
V.  White,  3  Head,  402 ;  Williams  v.  Saunders, 
B  C!old.  60,  79,  80;  Kdlar  v.  Balrd,  6  Helsk. 
39;  Sparks  v.  Sparks,  114  Tran.  666,  88  S.  W. 
173.  The  numerous  definitions  appearing  un- 
der the  heading  of  "Domicile"  in  Words  and 
Phrases,  vol.  3,  fully  Illustrate  the  difficulty 
of  making  a  clear  statement  of  the  princi- 
ples involved.  We  believe,  however,  that  the 
role  Is  settled  that  every  one  must  have  a 
legal  domicile  somewhere,  and  that  tbis  legal 
domicile  is  not  changed  In  law  until  a  new 
one  is  acquired.  We  think  the  substance  of 
oar  cases  is  that,  in  order  to  destroy  the 
status  of  a  party'  as  the  possessor  of  a  domi- 
cile once  acquired  In  this  state,  it  must  ap- 
pear that  he  has  removed  into  another  state 
for  the  purpose  of  making  it  his  home,  and 
that  his  removal  for  purposes  of  business, 
though  long  continued,  will  not  have  the  ef- 
fect of  changing  his  domicile,  if  he  has  the 
purpose  of  returning  to  this  state  upon  the 
completion  of  the  business,  but  that  a  mere 
floating  purpose  to  return  to  this  state  at 
some  time  will  not  be  sufficient  to  destroy  the 
presumption  that  his  change  of  residence  im- 
ported also  a  change  of  domicile. 

[S]  Now,  although  the  charge  of  the  trial 
judge  Is  based  simply  upon  the  idea  of  non- 
residence  without  mentioning  the  subject  of 
domicile,  yet  It  contains  In  substance  the 
thought  that  If  the  plaintifT  in  error  went 
to  North  Carolina  for  the  purpose  of  mak- 
ing It  his  home,  without  any  definite  inten- 
tion of  returning  to  Tennessee,  his  property 
wonld  be  subject  to  attachment  as  the  prop- 
erty of  a  nonresident;  that  is  to  say,  that 
be  could  not  hold  his  status  under  such  dr- 
camstances  as  the  possessor  of  a  domicile  In 
Tennesfsee.  So,  in  the  special  Instruction 
elven,  the  same  thought  appears — ^that  if  he 
left  Tennessee  to  obtain  employment  without 
any  definite  idea  of  returning,  and  did  so 
obtain  employment  in  the  state  to  which  he 
went,  he  would  be  a  nonresident,  and  his 
property  subject  to  attachment,  even  though 
of  a  kind  exempt  to  those  having  a  domicile 
or  home  in  this  state.  While  these  instruc- 
Uooa  were  not  technically  accurate,  yet  they 


were  substantially  so,  and  we  therefore  can- 
not sustain  the  error  assigned  upon  the 
charge. 

It  Is  next  assigned  that  the  trial  Judge 
committed  error  In  the  form  of  the  Judg- 
ment The  verdict  of  the  Jury  was  In  ftivor 
of  the  defendant  below  for  the  sum  of  $331.- 
93.  On  this  the  trial  Judge  rendered  Judg- 
m«>t  as  follows: 

"It  is  therefore  considered  that  the  defend- 
ant C.  A.  Graves  recover  of  J.  N.  Keelln  the 
sum  of  $331.93,  also  the  costs  of  this  cause, 
for  which  amount,  less  that  paid  upon  the 
bond  in  this  cause,  let  fl.  fa.  issue;  and  it  ap- 
pearing to  the  court  that  J.  N.  Keelln,  as 
principal,  and  T.  L.  Leatherwood,  as  surety, 
executed  a  bond  In  this  cause  to  defendant  J. 
M.  Allen,  deputy  sheriff,  February  28,  1912, 
in  the  sum  of  $300,  for  the  recovery  and 
possession  of  certain  personal  property  then 
In  the  possession  of  3.  M.  Allen,  deputy 
sberitr,  under  and  by  virtue  of  the  writ  of  at- 
tachment then  in  his  hands,  issued  by  R.  R. 
Caldwell,  Justice  of  the  peace,  in  the  case 
of  C.  A.  Graves  v.  J.  N.  Keelln,  February 
27,  1912,  and  it  further  appearing  that  the 
conditions  of  said  bond  were  to  abide  by  and 
perform  the  orders  of  the  court,  and  C.  A. 
Graves  having  been  substituted  In  the  place 
and  stead  of  the  said  J.  M.  Allen,  deputy 
sheriff,  and  the  court  being  of  the  opinion  that 
the  writ  of  replevin  in  this  cause  was  wrong- 
fully sued  out  by  said  Keelln,  and  the  prop- 
erty wrongfully  taken  out  of  the  possession 
of  said  officer,  It  is  therefore  ordered  and 
adjudged  by  the  court  that  C.  A.  Graves  re- 
cover of  the  said  J.  N.  Keelln  and  T.  L. 
Leatherwood  the  sum  of  $300,  the  same  being 
the  penalty  of  said  bond,  the  same  to  be 
applied  upon  the  above  recovery  of  $331.93. 
It  is  ordered  that  said  amount  be  paid  into 
court  within  30  days  from  this  date,  and,  in 
case  of  failure  so  to  do,  execution  will  Issue 
therefor." 

[I]  The  verdict  and  judgment  were  both 
fatally  defective.  The  bond  was  not  of  the 
character  described  in  the  judgment,  viz.,  a 
"replevy  bond"  to  obtain  possession  of  prop- 
erty under  attachment  There  was  a  dis- 
tinct and  independent  action  of  replevin  in- 
stituted before  a  justice  of  the  peace,  and  an 
ordinary  replevin  bond  was  executed  by 
Keelln,  with  Leatherwood  as  surety.  The 
only  Judgment  that  could  have  been  rendered 
on  this  bond  was  that  the  goods  should  be 
returned  to  the  defendant,  or  on  failure  that 
the  defendant  recover  their  value,  with  in- 
terest thereon  and  damages  for  the  deten- 
tion. Shan.  Code,  |  S144.  See,  also.  Acts 
1905,  c.  31,  prescribing  substantially  the  same 
form  of  Judgment  before  a  Justice  of  the 
peace.  But  no  evidence  was  offered  as  to  the 
value  of  the  property. 

The  Judgment  must  therefore  be  reversed, 
and  th«  cause  remanded  for  new  trial. 
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PALMBB  T.   SOUTHERN  BXP.  CO. 
(Supreme  Conrt  of  TenneMee.    Feb.  28,  1914.) 

1.  CouuEBOK   ({   61*)— Intbbstate  OomOEBOB 
— State  Regulations— Validity. 

Acte  1913,  2d  Extra  Sess.  c.  1,  g  6,  forbid- 
ding any  interstate  carrier  of  intoxicating  liquor 
to  deliver  liquor  to  the  consignee  unless  the  lat- 
ter delivers  a  statement  giving  bis  name  and 
address,  and  stating  the  use  for  which  the  liq- 
uor was  ordered,  directly  interferes  with  inter- 
state commerce  as  imposing  a  condition  prece- 
dent, on  the  exercise  by  the  carrier  of  the  right 
to  make  delivery  of  an  interstate  shipment,  and 
on  the  right  of  the  consignee  to  receive  delivery, 
and  cannot  be  sustained  as  an  exercise  of  the 
police  power,  or  as  authorized  by  the  Wilson 
Act,  wnich  subjects  liquor  to  state  regulation, 
but  which  does  not  apply  before  actual  delivery 
to  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  D)g.Tl  81-84,  89 ;   Dec.  Dig.  S  61.»] 

2.  ComiEBCE   (i  61*)— Intebstate  Cohmebce 
^TATB  REOUtATiONB— Validity. 

Acts  1918,  2d  Extra  Sess.,  c.  1,  i  9,  subsec. 

2.  declaring  that  nothing  in  the  act  prohibiting 
tne  carrying  into  the  state  of  intoxicating  liq- 
uor shall  make  it  unlawful  for  one  to  order,  and 
have  shipped  and  delivered  to  him  from  without 
the  state,  for  his  own  use,  intoxicating  liquor  in 
quantities  not  exceeding  one  gallon,  operates  as 
a  regulation  of  interstate  commerce  so  as  to  re- 
strict deliveries  to  one  gallon  at  a  time  where 
liquors  are  intended  for  the  personal  use  of  the 
consignee,  and  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  H  81-84,  89 ;   Dec.  Dig.  i  61.*] 

3.  Commebcs  (I  8*)— Intebstate  Cokmebob— 
Oonobessional  Reoulations— Effect. 

The  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat  379  [U.  S.  Comp.  St  1901, 
p.  3154]),  which  applies  to  all  corporations  en- 
gaged in  the  transportation  of  property,  and 
which  declares  that  the  term  "transportation" 
shall  include  cars,  facilities  of  shipment,  etc., 
and  the  WUson  Act  (Act  Aug.  8,  1890,  c.  728, 
26  Stat  813  [U.  S.  Comp.  St  1901,  p.  3177]), 
subjecting  intoxicating  liquors  transported  into 
the  state  to  the  state  laws  on  arrival,  and  Crim. 
Code  U.  S.  (Act  March  4,  1909,  c.  321,  35  SUt 
1136  [U.  S.  Comp.  St  Supp.  1911,  pp.  1661, 
1662])  H  238,  239,  prohibiting  a  earner  from 
delivering  liquor  to  any  person  except  the  con- 
signee, and  prohibiting  carriers  from  collecting 
the  price,  or  carrying  C.  O.  D.  shipments  of 
liquor,  etc.,  regulate  interstate  commerce  in  in- 
toxicating liquors,  and  exclude  all  state  action 
on  the  subject  and  Acta  1913,  2d  Extra  Sess. 
c.  1,  g  5,  forbidding  the  delivery  of  an  interstate 
shipment  of  liquor  to  any  person  other  than  the 
consignee,  and  section  8,  applying  to  interstate 
shipments,  and  section  9,  subsec.  5,  prohibiting 
an  interstate  carrier  from  delivering  intoxicating 
liqnors,  unless  the  consignee  presents  a  state- 
ment setting  forth  enumerated  facts,  are  void, 
because  they  conflict  with  the  federal  statutes 
on  the  subject 

[Ed.   Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  g  5 ;    Dec.  Dig.  g  8.*] 

4.  Cokuebce  (g  14*)- Intebstate  Commebcb— 
Conobbssional  Reoulations— Effect. 

The  Webb-Kenyon  Act  (Act  March  1,  1913, 
c.  90,  37  Stat  699),  prohibiting  the  transporta- 
tion from  one  state  into  another  of  liquor  for 
sale  in  violation  of  any  law  of  the  state  where 
received,  does  not  apply  to  a  liquor  shipment  for 
the  personal  use  of  the  consignee  and  bis  family. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  gg  SO,  92;  Dec.  Dig.  g  14.*] 


6.  Constitutiokal  Law  (g  42*)— Validity  of 
Statutes — Riqht  to  Raise  Questions. 
A  party  having  no  interest  in  provisions  of 
a  statute  cannot  require  the  court  to  determine 
the  constitutionality  of  such  provisions. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gg  39,  40 ;   Dee.  Dig.  g  42.*) 

6.  Cohmebce  (g  61*)— Inteb^tam  Oommebce— 
State  Reoulations. 

Acts  1913,  2d  Extra  Sess.  c.  1,  §  3,  i«- 
quiring  carriers  of  interstate  shipments  of  liq- 
uor to  file  with  the  county  court  clerk  of  the 
county  in  which  the  liquor  is  delivered  a  state- 
ment giving  the  name  and  addr^  of  the  con- 
signee, the  place  of  delivery,  the  kind  and 
amount  of  liq^uor  delivered,  though  imposing  s 
new  duty  on  interstate  carriers  of  liquor,  does 
not  impose  a  direct  burden  on  interstate  com- 
merce, and  is  not  in  conflict  with  the  interstate 
commerce  clause  of  the  federal  Constitution,  or 
with  the  federal  statute  making  it  unlawful  for 
any  carrier  to  disclose  any  information  which 
may  be  used  to  the  prejudice  of  a  shipper  or  con- 
signee, but  not  preventing  the  giving  of  snch  in- 
formation to  any  officer  of  any  state  in  the  exer- 
cise of  his  powers. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  g|  81-84,  89;  Dec.  Dig.  g  61.*] 

7.  Statutes  (g  109*)— Title— Cohstitutioh- 
AL  Pbovisions— Cowstbuction. 

The  punx)se  of  Const  art  2,  g  17,  providing 
that  no  bill  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  the  title  is  to 
prevent  omnibus  legislation ;  but  particulars 
leading  directly  or  indirectly  to  the  furtherance 
of  the  purpose  appearing  in  the  title  may  be  em- 
bodied in  the  body  of  Uie  act 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  gg  136-139 ;    Dec.  Dig.  g  109.*] 

8.  Constitutional  Law  (g  48*) — Statutes- 
Validity. 

Where  one  construction  of  a  statute  will 
make  it  void,  and  another  will  render  it  valid, 
the  latter  will  be  adopted,  though  the  former  at 
first  view  is  the  more  natural  interpretation  of 
the  words  used. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  46 ;   Dec.  Dig.  §  48.*] 

9.  Statutes  (g  109*)- Title— Oonstitutioitai. 
Pbovisions. 

Though  the  title  of'an  act  is  double,  in  vio- 
lation of  Const  art  2,  g  17,  the  act  will  be  up- 
held where  only  one  ol  the  subjects  is  embraced 
in  its  body. 

[Ed.   Note.— For  other  cases,    see   Statntes, 
Cent  Dig.  gg  136-139 ;   Dec.  Dig.  g  109.*] 

10.  Statutes  (g  114*)— Title— CowsTiTurioir- 
AX  Pbovisions. 

Acte  1913,  2d  Extra  Sess.  c.  1,  prohibiting 
the  transportation  into  the  state  of  intoxicating 
liquor  except  in  the  manner  prescribed,  is  but 
a  regulation,  and  not  a  prohibition,  of  trans- 
portation of  intoxicating  liquors,  and  is  not 
broader  than  the  title  entitled  "An  act  regulat- 
ing the  shipment  and  delivery  of  intoxicating 
liquor,"  etc. 

[Ed.  Note.— For   other  cases,   see    Statutes, 
Cent  Dig.  gg  145,  147-149;  Dea  Dig.  g  114.*] 

11.  Statutes  (g  107*>— TrrtB— Oohbwtutioh- 
AL  Pbovisions. 

Acts  1913,  2d  Extra  Sess.  c.  1,  prohibiting 
the  transportation  into  the  state  of  intoxicating 
liquor  except  in  the  manner  provided,  and  re- 
quiring an  interstate  carrier  to  file  with  the 
county  court  clerk  of  the  county  in  which  the 
liquor  is  delivered  a  statement  giving  the  name 
and  address  of  the  consignee,  place  of  delivery, 
and  the  kind  and  amount  delivered^  and  declar- 
ing that  a  certified  copy  of  the  statement  shall 
be  "competent  evidence  in  any  of  the  courts  of 
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this  state  npon  tbe  trial  of  any  canae  whatso- 
ever in  which  the  same  may  be  material,"  does 
not  embrace  more  than  one  sabject,  since  the 
proyision  as  to  the  competency  of  a  certified 
copy  of  a  statement  applies  only  to  a  cause  aris- 
ing under  the  act. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  U  121-134;  Dec.  Dig.  $  107.*) 

Appeal  from  Cbancery  Court,  DavUlson 
Comity;   Jobn  Allison,   CbanceUor. 

Stilt  by  Walter  O.  Palmer  against  the 
Soutfaem  Express  Company.  From  a  decree 
orermllng  demurrers  to  the  bill,  defendant 
aK>eal8,  and  by  its  consent  the  State  in- 
tervened in  the  Supreme  Court,  and  took 
etaarge  of  and  conducted  the  defense.  Af- 
firmed in  part,  and  reversed  in  part,  and 
rendered. 

Vertrees  ft  Yertrees,  of  Nashville,  tor  ap- 
pellant Frank  M.  Thompson,  Atty.  Uen., 
and  Charles  C.  Trabue,  of  NashvlUe,  for  ap- 
p^ee. 

NEIL,  O.  J.  The  bill  in  the  present  case 
was  filed  to  test  the  const!itntlonalltT  of 
chapter  1  passed  by  the  General  Assembly  at 
Its  second  extra  session,  on  October  16,  1018. 
The  act  Is  as  follows : 

"An  act  regulating  the  shipment  of  intozlcatp 
Ing   liquor   Into    this   state   or   between 
points  within  this  sUte;  Tegnlating  the 
delivery  of  such  liquor ;  providing  for  the 
flUng  of  statements  with  the  county  clerk 
showing  such  shipments,   and  providing 
that  certUied  copies   of   each  statement 
may  be  used  as  evidence, .  and  for  the 
ffees   to   such   county   clerk   for   making 
such    copies;    prescribing    penalties    for 
violation  of  the  provisions  of  this  act; 
and  conferring  Jurisdiction  for  the  trial 
of  violations  of  this  act  upon  the  courts 
of  the  county  from  or  to  which  such  ship- 
ments may  be  made,  and  regulating  the 
procedure  in  relation  thereto. 
"Section  1.  Be  it  enacted  by  the  Oeneral 
Assembly  of  the  state  of  Tennessee,  that  It 
shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  ship,  carry,  transport,  or  con- 
v^  any  intoxicating  Uqnor  Into  this  state, 
or  from   one  point   to   another   within  this 
■tatej  for  the  purpose  of  delivery,  or  to  de- 
liver the  same  to  any  person,  firm,  company, 
«r  corporation  within  the  state,  except  as 
hereinafter  provided. 

"Sec.  2.  Be  it  further  enacted,  that  the 
term  Intoxicating  liquors'  used  in  the  first 
section  hereof  shall  be  deemed  to  cover  and 
include,  and  shall  cover  and  Include,  all  liq- 
uors— spirituous,  vinous,  or  malt— contain* 
Ing  more  than  one-half  of  one  per  cent  al- 
cohol, and  which  are  used,  or  Intended  to  be 
used,  as  a  beverage. 

"Sea  3.  Be  It  further  enacted,  that  it  shall 
be  the  duty  of  any  railroad  company,  express 
company,  or  any  other  common  carrier  or 
person,  who  shall  carry  any  intoxicating  llq- 
non  into  this  state,  or  from  one  point  to 


another  within  this  state,  for  the  purpose  of 
delivery,  and  who  shall  deliver  such  Intoxi- 
cating liquors  to  any  person,  company,  or 
corporation,  to  keep  a  record  of  such  Uquor 
and  file  with  the  county  court  clerk  of  the 
county  In  which  such  Uquor  is  delivered  a 
statement  in  writing,  setting  forth  the  date 
on  which  such  liquor  was  received  and  de- 
livered, the  name  and  post  office  address  of 
the  consignor  and  consignee,  the  place  of 
delivery  and  to  whom  delivered,  and  the 
kind  and  amount  of  intoxlcatiug  liquor  de- 
livered, such  statements  to  be  filed  within 
three  days  after  the  date  of  the  delivery  of 
such  liquor. 

"Sec.  4.  Be  It  further  enacted,  that  it  shall 
be  the  duty  of  the  county  clerk  to  immediate- 
ly file  such  statement  as  a  part  of  the  files 
of  his  office,  and  permit  any  and  all  persons 
80  desiring  to  inspect  the  same  at  any  time 
his  office  may  be  open;  and  it  shall  be  the 
farther  duty  of  the  county  court  clerk  to 
give  a  certified  copy  of  such  statement  to  any 
lierson  requesting  or  demanding  the  same  up- 
on the  payment  of  the  legal  fees  therefor, 
and  said  certified  copy  shall  be  competent 
evidence  in  any  of  the  courts  of  this  state 
npon  the  trial  of  any  cause  whatsoever  in 
which  the  same  may  be  material. 

"Sec.  5.  Be  it  further  enacted,  that  it  shall 
be  unlawful  for  any  railroad  company,  ex- 
press company,  corporation,  or  other  com- 
mon carfler,  or  the  agent  of  any  railroad 
company,  express  company,  corporation,  qr 
other  common  carrier,  to  deliver  any  intoxi- 
cating liquor  to  any  person  other  than  the 
consignee;  and  in  no  case  where  there  are 
reasonable  grounds  for  believing  that  any 
consignment  or  package  contaUiB  Intoxicat- 
ing liquors  shall  any  railroad  company,  ex- 
press company,  corporation,  or  other  com- 
mon carrier,  or  the  agent  of  such  railroad 
company,  express  company,  corporation,  or 
common  carrier,  or  person,  deliver  such  con- 
signment or  package  without  first  having 
such  consignee  sign  and  deliver  to  the  person 
in  whose  charge  such  consignment  or  pack- 
age may  be  for  delivery,  a  written  'statement 
In  substance  as  follows: 

"  'I  hereby  state  that  my  name  is ; 

that  my  post  office  address  is ,  Tenn. ; 

that  I  am  more  than  twenty-one  years  of 
age;  that  I  am  the  consignee  to  whom  a 

package  containing    of   intoxicating 

liquors    was   consigned   at    ,   on   the 

day  of  19. .,  to  be  used  for 

(set  out  the  use  for  which  such  liquors  are 
ordered  or  the  purpose  for  which  they  are 
to  be  used). 

"'Signed  and  dated  at ,  Tenn.,  this 

day  of 19..' 

"And  in  no  case  shall  any  railroad  com- 
pany, express  company,  corporation,  or  com- 
mon carrier  or  person,  or  agent  of  such  rail- 
road company,  express  company,  corporation, 
or  other  common  carrier  or  person,  be  liable 
for  damages  for  not  delivering  such  Intoxl- 
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c&ttng  Uquor  or  package  supposed  to  con- 
tain tbe  same  nntU  sucli  statement  la  execut- 
ed and  delivered  as  herein  provided. 

"And  In  no  case  shall  any  such  railroad 
company,  express  company,  corporation,  or 
other  common  carrier,  person,  or  tbe  agent 
of  any  such  railroad  company,  express  com- 
pany, corporation,  or  other  common  carrier, 
or  person,  be  held  liable  or  subject  to  the  pen- 
alties prescribed  in  this  act  for  delivering 
such  Intoxicating  liquors  or  package  to  the 
consignee  without  requiring  such  a  statement 
when  such  statement  Is  executed  and  deliver- 
ed as  herein  provided,  unless  the  party  tak- 
ing such  statement  knows  the  same  to  be 
false,  In  which  case  he  may  refuse  to  deliver 
such  Intoxicating  liquors  or  package. 

"Sec.  6.  Be  it  further  enacted,  that  any 
person  who  shall  make  the  statement  pro- 
vided in  section  6  of  this  act,  knowing  the 
same  to  be  false,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  fined  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars,  and 
be  imprisoned  in  the  county  Jail  not  less 
than  thirty  days  nor  more  than  ninety  days, 
in  the  discretion  of  the  court 

"Sec.  7.  Be  it  further  enacted,  that  it  shall 
be  unlawful  for  any  railroad  comimny,  ex- 
press company,  corporation,  or  other  com- 
mon carrier  or  person,  to  deliver  any  in- 
toxicating liquor  to  any  minor. 

"Sec.  8.  Be  it  further  enacted,  that  it  shaU 
be  unlawful  for  any  person  to  ship  any  in- 
toxicating liquor  from  any  point  within  this 
state  without  marking  on  tbe  outside  of  the 
package  containing  such  intoxicating  liq- 
uors, where  it  can  be  plainly  seen  and  read, 
the  words:  'This  package  contains  intoxi- 
cating Uquor.' 

,  "Sec.  9.  Be  it  further  enacted,  that  noth- 
ing in  this  act  shall  make  it  unlawful : 

"1.  For  any  person,  for  the  use  of  him- 
self or  the  members  of  his  family  residing 
with  him,  to  personally  carry  and  transport 
to  his  own  home  such  intoxicating  liquor  in 
quantities  not  exceeding  one  gallon. 

"2.  For  any  person  to  order  and  have 
shipped  and  delivered  to  blm,  from  without 
the  state,  for  his  own  use  or  the  use  of  the 
members  of  his  family  residing  with  lilm, 
such  intoxicating  Uquor  In  quantities  not 
exceeding  one   gallon. 

"3.  For  any  person,  for  his  own  use  and 
the  use  of  his  family  residing  with  him,  to 
order  from  and  have  shipped  and  delivered 
to  him  such  intoxicating  Uquor,  in  quantities 
not  exceeding  one  gallon,  from  any  point 
in  this  state  where  such  Uquor  can  be  law- 
fuUy  sold  for  the  purpose  for  which  it  Is 
ordered;  provided,  the  person,  firm,  or  cor- 
poration from  whom  such  Uquor  la  ordered 
or  bought  or  by  whom  It  is  shipped  is  au- 
thorized by  the  laws  of  this  state  to  sell 
liquor  for  the  purpose  for  which  it  is  ordered. 

"4.  For  any  priest  or  minister  of  any  re- 
llgloug  denomination  or  sect  to  order,  ship, 
or  have  shipped,  carried,  and  deUvered  wine 


for  sacramental  purposes;  or  for  any  com- 
mon carrier,  corporation,  or  person  to  ship, 
transport,  carry,  or  deUver  wine  for  said 
puiXMses  to  any  priest  or  minister  of  any 
religious  denomination  or  sect 

"5.  For  any  person,  firm  or  corporation 
to  order,  ship,  transport  carry,  or  deUver 
Intoxicating  Uquor  into  and  within  this  state 
for  purposes  for  which  such  Uquor  can  be 
lawfully  sold  under  the  laws  of  this  state, 
and  to  a  person  lawfully  authorized  to  sell 
such  liquors.  But  in  all  cases  where  any 
person,  firm  or  corporation,  carries  and  de- 
livers any  such  intoxicating  Uquor  for  the 
purposes  covered  by  subsections  2,  3,  4,  6  of 
this  section,  said  person,  firm,  corporation, 
or  carrier  or  the  agent  of  any  such  firm,  per- 
son, corporation,  or  carrier,  shall  require  of 
the  consignee  a  statement  in  writing,  to  be 
signed  by  such  consignee,  similar  in  form  to 
the  statement  set  out  In  section  S  hereof, 
showing  the  purpose  for  which  said  Uquor 
has  been  ordered  and  is  to  be  used,  and.  In 
cases  covered  by  subsection  5  of  this  section, 
that  the  consignee  is  authorized  by  law  to 
seU  such  liquor  for  the  purpose  for  which  it 
was  ordered  and  delivery  is  sought ;  and  any 
person  who  shall  make  a  false  statement  In 
regard  to  the  purpose  for  which  said  Uquors 
are  sought  avfi  are  to  be  used  or  are  used, 
shall  be  subject  to  the  penalties  prescribed 
in  section  6  hereof. 

"Sec.  10.  Be  It  further  enacted,  that  the 
delivery  for  shipment,  the  shipment,  carriage, 
transportation,  and  delivery  to  the  consignee 
of  such  Uquors  within  the  prohibition  of  this 
act  from  one  point  in  this  state  to  another 
point  within  the  state,  shall  be  deemed  a  con- 
tinuing offense;  and  both  tbe  drcuit  and 
criminal  courts  held  in  the  county  from  or  to 
which  such  shipments  are  made,  or  in  which 
delivery  of  any  such  shipment  Is  made,  shall 
have  Jurisdiction  for  the  trial  of  any  and  all 
violations  of  this  act  and  the  grand  Juries 
of  said  counties  shall  be  vested  with  inquisi- 
torial powers  over  violations  of  this  act  and 
the  circuit  and  criminal  Judges  shall  caU  at- 
tention to  this  act  in  charging  the  grand  Ju- 
ries. 

"Sea  11.  Be  it  further  enacted,  that  any 
person,  firm,  or  corporation  violating  any  of 
the  provisions  of  this  act  except  as  herein- 
before expressly  provided,  shaU,  upon  convic- 
tion, be  fined  not  less  than  one  hundred  dol- 
lars and  not  more  than  five  hundred  dollars 
for  each  offense,  and,  in  tbe  discretion  of  the 
court  may  be  confined  not  less  than  thirty 
nor  more  than  sixty  days  In  the  county  Jail. 

Sec.  12.  Be  it  further  enacted,  that  no 
person  shaU  be  excused  from  testifying  ei- 
ther before  the  grand  Jury  or  on  the  trial  in 
any  prosecution  for  violating  this  act;  but 
no  disclosure  or  discovery  made  by  auch  per- 
son shaU  be  used  against  him  in  any  penal 
or  criminal  prosecution  for  and  on  account 
of  the  matters  disclosed.  * 

"Sec  13.    Be  it  further  enacted,  that  a 
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convlctlcm  for  violation  of  any  of  tbe  provi- 
sions of  this  act  may  be  had  on  tbe  unsup- 
ported evidence  of  any  accomplice  or  partici- 
pant, and  such  accomplice  or  participant  shall 
be  exempt  from  prosecution  for  any  offense 
under  this  law  about  which  he  may  be  re- 
quired to  testify. 

"Sec.  14.  Be  it  further  enacted,  that  if 
for  any  reason  any  section  or  part  of  this 
act  shall  be  held  to  be  nnconstltntlonal  or  In- 
valid, then  that  tact  shall  not  invalidate  any 
other  part  of  this  act,  but  the  same  shall  be 
enforced  without  reference  to  part  so  held  to 
be  invalid. 

"Sec.  15.  Be  it  further  enacted,  that  In 
any  Indictment  or  presentment  for  any  viola- 
tion of  this  act  it  shall  not  be  necessary  to 
negative  the  exceptions  herein  contained  or 
that  the  Intoxicating  liquor  was  ordered, 
shipped,  transported,  or  delivered  for  any  of 
the  purposes  set  out  In  section  9  hereof ;  but 
snch  exception  may  be  relied  upon  as  a  de- 
fense, and  the  burden  of  establishing  the 
same  shall  be  upon  the  person  claiming  the 
benefit  thereof. 

"Sec.  16.  Be  it  further  enacted,  that  all 
acts  and  i>arts  of  acts  in  conflict  with  the 
provisions  of  tills  act  are  hereby  repealed. 

"Sec.  17.  Be  it  further  enacted,  that  this 
act  shall  take  effect  from  and  after  its  pas- 
sage, the  pubUc  welfare  requiring  it. 

"Passed  October  16,  1013." 

The  original  bill  was  filed  on  November  6, 
1913,  by  Walter  O.  Palmer,  a  resident  of  Da- 
vidson county,  and  was  brought  against  the 
Southern  Express  Company,  which  was  de- 
scribed as  "one  of  the  few  large  express  com- 
panies serving  the  public  in  this  section  of 
the  United  States." 

The  bill  alleged  that  complainant  had  or- 
dered and  purchased  by  mall  order  from 
dealers  in  liquors  In  Louisville,  Ky.,  one  gal- 
Ion  of  a  certain  kiad  of  intoxicating  liquors, 
and  15  gallons  of  a  certain  other  kind  of  in- 
toxicating liquors,  and  had  directed  them  to 
be  shipped  to  him  by  express  to  Nashville, 
and  that  this  order  was  received  and  accept- 
ed at  lioulsvllle,  and  that  the  liquors  were 
thereupon  shipped  to  complainant  at  Nash- 
ville over  the  Southern  Express  Company  in 
seven  packages,  one  containing  the  one  gal- 
lon of  liquors  first  mentioned,  and  six  "cases" 
containing  each  about  2%  gallons,  constitut- 
ing the  other  15  gallons,  said  Uqnors  being  of 
the  value  of  $3.50  a  gallon,  and  that  these 
packages  reached  Nashville  over  the  South- 
em  Express  Company  about  November  6, 
1913,  and  that  complainant  was  promptly  no- 
tified, and  called  at  defendant's  oflSce  to  re- 
ceive them,  and  pay  the  express  charges. 

The  Mil  further  alleged  that  complainant 
is  mgaged  in  farming  and  live  stock  breed- 
ing, and  is  not  engaged  In  the  liquor  busi- 
ness, and  that  he  purchased  these  liquors 
solely  for  his  own  use,  and  for  the  use  of  tais 
family  residing  with  iitm. 


Complainant  further  alleged  that  the  de- 
fendant offered  to  deliver  the  one-gallon 
package  of  liquors  to  him  only  upon  condition 
that  he  would  make  and  deliver  tbe  state- 
ment required  of  consignee  by  the  fifth  sec- 
tion of  the  act,  and  that  he  protested  against 
this,  but  finally  made  and  delivered  a  written 
statement  in  conformity  with  the  terms  of 
the  act,  and  thereupon  received  tbe  one-gal- 
lon package. 

He  alleged  that  the  defendant  refused  to 
deliver  to  him  either  of  the  six  cases  con- 
taining 2^  gallons  each  unless  he  would 
make  and  deliver  a  statement  in  writing 
that  he  was  and  is  authorized  by  law  to  sell 
such  liquors  for  some  stated  and  specific  law- 
ful purpose,  and  which  statement  should 
further  contain  all  the  redtals  prescribed 
by  sections  5  and  9  of  the  act,  and  that  he 
declined  to  sign  any  such  statement,  for 
which  reason  the  delivery  of  the  six  cases 
was  withheld. 

The  bin  alleged  that  section  3  of  the  act, 
requiring  express  companies  and  other  car- 
riers, when  they  transport  Intoxicating  liq- 
uors from  another  state  into  Tennessee,  to 
file  "a  statement  in  writing"  showing  the 
facts  therein  mentioned,  does  not  prescribe 
any  rule  for  the  government  of  the  con- 
signee, or  regulate  the  use  or  disposition  of 
the  liquors  transported,  but  imposed  on  such 
carriers  duties  with  respect  to  transporta- 
tion which  have  been  ended  and  completed, 
duties  which  are  onerous  and  expensive  to 
carriers,  vexatious  and  annoying  to  con- 
signees, and  which  not  only  constitute  bur- 
dens on  interstate  commerce,  but  violate  the 
liberty  of  the  citizen,  his  right  of  privacy, 
and  is  in  violation  of  section  8  of  article  1 
of  the  Constitution  of  Tennessee,  and  of  the 
fifth  and  fourteenth  amendments  of  the  Con- 
stitution of  the  United  States. 

It  was  further  alleged  that  the  contents 
of  said  packages  are  marked  thereon;  also 
tbe  name  of  the  complainant  as  consignee; 
likewise  the  name  of  the  Paul  Jones  Company, 
the  consignor;  and  that  they  could  be  iden- 
tified thereby. 

The  bill  prayed  for  an  Injunction  to  re- 
strain defendant  from  filing  the  above-men- 
tioned "statement  In  writing,"  and  euch  an 
injunction  was  granted  and  executed  on  tbe 
filing  of  the  MIL 

The  bill  further  alleged  that  so  much  of 
tbe  terms  of  the  act  as  assumed  to  proMbit 
a  person  from  having  shipped  and  delivered 
to  Mm  from  without  the  state,  for  his  own 
use,  or  the  use  of  the  members  of  Us  family 
residing  with  him.  Intoxicating  liquors  in 
quantities  exceeding  one  gallon,  was  uncon- 
stitutional and  void,  for  the  reason  that 
such  provision  was  an  interference  with,  and 
burden  oin,  Interstate  commerce,  and  because 
It  was  lawful,  under  the  laws  of  Tennessee, 
for  a  citizen  of  Tennessee  to  own  and  keep 
intoxicating  liquors  in  an  unlimited  quantity, 
and  because  It  was  lawful,  under  the  laws  of 
the  United  States,  for  a  citizen  of  Tennessee 
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to  parchase  by  interstate  commerce  Intoxl- 
(iatiog  liquors  in  unlimited  quantity;  and 
complainant  averred  that,  for  tbeae  reasons, 
he  was  entitled  to  receive  tlie  six  cases  here- 
inabove referred  to  on  demand  and  payment 
of  the  charges,  and  that  he  could  not  law- 
fully be  required  to  make  and  deliver  the 
statement  prescribed  by  sections  5  and  9  of 
the  act  as  demanded  of  him  by  the  defendant 
express  company. 

Upon  this  ground  complainant  sought  a 
writ  of  replevin  to  recover  the  six  cases,  and 
such  writ  was  granted  upon  the  filing  of  the 
biU,  and  the  oflEloer  executing  the  writ  took 
the  cases  and  delivered  them  to  complainant. 

The  bill  further  averred  that  the  entire  act 
was  void  upon  the  ground  that  it  contained 
two  subjects. 

The  defendant  demurred,  challenging  the 
correctness  of  the  legal  conclnslona  on  which 
the  bill  was  predicated,  and  asserting  the  va- 
lidity and  constitutionality  of  the  act  in  all 
of  its  parts. 

More  particularly  the  demurrers  asserted 
the  validity  of  the  two  provisions  of  the  act 
that  were  primarily  attacked  in  the  bill, 
namely:  The  provision  requiring  carriers  to 
file  "statementB  In  writing"  with  the  county 
court  clerks,  and  the  provision  in  regard  to 
the  "one-gaUon"  limitation. 

The  cause  was  heard  en  the  demurrers. 

The  diancellor  was  of  opinion  and  decreed 
that  the  two  provisions  of  the  act  that  were 
primarily  attacked  were,  in  respect  of  in- 
terstate shipments  into  Tennessee  of  intoxi- 
cating liquors  for  personal  use  and  consumi>- 
tlon,  an  unlawful  burden  upon  and  interfer- 
ence with  interstate  commerce,  and  were 
therefore  unconstitutional  and  void,  and  that, 
upon  the  facts  stated  lu  the  bill,  complain- 
ant was  entitled  to  the  relief  prayed  for. 
The  decree  entered  broadly  sustained  the  bill, 
and  overruled  the  demurrers. 

Defendant,  through  its  counsel,  thereupon 
stated  in  open  court — as  appears  in  the  de- 
cree— that  "the  averments  of  fact  in  the 
original  bill  were  not  and  would  not  be  con- 
troverted, and  that  it  desired  to  stand  on  the 
demurrers,"  whereupon  the  chancellor  grant- 
ed an  aiq[>eal  to  this  court 

The  general  contentions  of  the  complainant 
on  the  brief  filed  may  be  thus  summarized: 
That  certain  provisions  of  the  act  are  void 
under  the  Cionstltutlon  of  the  United  States 
because  they  regulate  interstate  commerce; 
that  one  provision  is  void  because  It  violates 
an  act  of  Congress  regulating  the  duties  of 
Interstate  carriers;  that  the  recent  act  of 
Congress,  known  as  the  Webb-Kenyon  Act, 
has  no  application  to  the  case,  and  that  in 
any  event  that  act  is  void;  that  the  whole 
act  of  1913,  reproduced  supra,  is  void  as  be- 
ing in  violation  of  article  2,  1 17,  of  the  Con- 
stitution of  Tennessee.  The  other  questtons 
suggested  in  the  bUl  were  not  discussed  in 
the  brief. 

[1]  1.  It  is  Insisted  that  section  6  is  an 
attempted  regulation  of  interstate  commerce 


by  the  state,  and  therefore  void,  in  that  it 
imposes  as  a  condition  of  delivery  of  the 
goods  the  making  by  the  consignee  of  the 
written  statement  therein  required. 

We  are  unable  to  perceive  any  sound  an- 
swer to  this  contention.  Intoxicating  liquor 
is  recognized  in  the  federal  authorities  as  a 
lawful  subject  of  interstate  commerce.  In 
Ia  &  N.  R.  R.  Co.  T.  Cook  Brewing  Co.,  223 
U.  S:  82,  32  Sup.  Ct  191,  56  L.  Bd.  355.  it  is 
said:  "By  a  long  line  of  decisions,  beginning 
even  prior  to  Ldlsy  v.  Hardin,  135  U.  S.  100 
[10  Sup.  Gt  681,  34  L.  Ed.  128],  it  has  been 
indisputably  determined:  (a)  That  beer  and 
other  intoxicating  liquors  are  a  recognized 
and  legitimate  subject  of  interstate  com- 
merce; (b)  that  it  Is  not  competent  for  any 
state  to  forbid  any  commerce  carrier  to 
transport  such  articles  from  a  consignor  in 
one  state  to  a  consignee  in  another."  In 
Lelsy  y.  Hardin,  it  is  said:  "That  ardent 
spirits,  distilled  liquors,  ale,  and  beer  are 
subjects  of  exchange,  barter,  and  traffic,  like 
any  other  commodity  in  which  a  right  of 
traffic  exists,  and  are  so  recognized  by  the 
usages  of  the  commercial  world,  the  laws 
of  Congress,  and  the  decisions  of  courts.  Is 
not  denied."  133  U.  S.  100,  110,  10  Sup.  Ct 
681,  684  (34  L.  Bd.  128).  In  Vance  v.  Van- 
dwcook  Co.,  it  is  said:  "Equally  weU  es- 
tablisbed  is  the  proposition  that  Qie  right  to 
send  liquors  from  one  state  into  another,  and 
the  act  of  sending  the  same,  is  interstate 
commerce^  the  regulation  whereof  has  been 
committed  by  the  Constitution  of  the  United 
States  to  Congress,  and  hence  that  a  state 
law  which  denies  such  a  right,  or  substantial- 
ly interferes  with  or  hampers  the  same,  is  in 
conflict  with  the  Constitution  of  the  United 
States."  170  U.  S.  444,  18  Sup.  Ct  676,  42 
L.  Ed.  1100.  Delivery  is  an  essential  part  of 
Interstate  commerce  in  any  article  transport- 
ed from  one  state  to  another  In  course  of 
that  commerce,  and  cannot  be  interfered  with 
by  the  state.  In  Rhodes  t.  Iowa,  170  U.  8. 
412,  419,  18  Sup.  Ct  664,  606  (42  L.  Bd.  1088). 
the  court,  referring  to  Bowman  v.  Chicago  & 
Northwestern  B.  Co.,  126  U.  S.  465,  8  Sup. 
Ct.  689,  1062,  31  D.  Bd.  700,  said:  "The  fund- 
amental right  which  the  decision  In  the  Bow- 
man Case  held  to  be  protected  from  the  oper- 
ation of  state  laws  by  the  Constitution  of  the 
United  States  was  the  continnity  of  shipment 
of  goods  coming  from  one  state  into  another 
from  the  point  of  transmission  to  the  point 
of  consignment,  and  the  accomplishment 
there  of  the  d^very  covered  by  the  con- 
tract" In  L.  &  N.  R.  R.  Co.  ▼.  Cook,  supra, 
it  Is  said  that  one  point  dleariy  settled  by 
prior  decisions  Is:  "That,  until  such  trans- 
portation is  concluded  by  delivery  to  the  con- 
signee, such  commodities  do  not  become  sub- 
ject to  state  regulation,  restraining  their  sale 
or  disposition."  In  Welton  v.  Missouri,  91 
U.  S.  281,  23  L.  Bd.  347,  it  Is  said:  "The  pow- 
er whidi  InsilTeB  uniformity  of  commercial 
regulation  must  cover  the  property  which  is 
transported  as  an  article  of  commerce  from 
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hostile  or  Interfering  legislation  until  it  has 
mingled  with  and  t>ecomeB  a  part  of  the  gen- 
eral property  of  the  country,  and  subjected 
like  it  to  similar  protection,  and  to  no  great- 
er burdens.  If,  at  any  time  before  it  has 
thus  become  Incorporated  into  the  mass  of 
property  of  the  state  or  nation,  it  can  be  sub- 
jected to  any  restrictions  by  state  legislation, 
the  object  of  Investing  the  control  In  Con- 
gress may  be  entirely  defeated."  In  Bowman 
V.  Chicago  &  Northwestern  R.  Co.,  125  U.  S. 
465,  8  Sup.  Ct.  689,  1062,  31  L.  Ed.  700,  above 
referred  to,  it  appeared  that  the  plaintiffs 
had  tendered  to  the  railway  company  sundry 
barrels  of  beer,  in  Chicago,  for  the  purpose 
of  having  the  beer  transported  to  a  point  In 
Iowa  for  sale.  The  company  refused  to  re- 
ceive the  beer  on  the  ground  that  there  was 
a  statute  in  Iowa  (Code  1873,  §  1653,  as 
amended  by  Acts  21st  6«i.  Asaem.  c.  66,  t 
10)  which  forbade  any  carrier  to  transport 
"between  points,"  that  is,  to  any  point  in 
the  state,  "any  intoxicating  liquors,  without 
first  having  been  furnished  with  a  certificate 
from  and  under  the  seal  of  the  county  au- 
ditor of  the  county  to  which  said  liquor  is 
to  be  transported  or  Ib  consigned  for  trans- 
portation, or  within  which  it  is  to  be  con- 
veyed from  place  to  place,  certifying  that  the 
consignee  or  person  to  whom  said  liquor  is 
to  be  transported,  conveyed,  or  delivered,  is 
authorized  to  sell  such  intoxicating  liquors  in 
such  county;"  that  the  certificate  had  not 
been  furnished;  and  that  the  statute  pro- 
vided that  the  offoise  denounced  in  it  should 
be  held  complete,  and  should  be  held  to  have 
been  committed  in  any  county  of  the  state 
through  or  to  which  said  intoxicating  liquors 
should  be  transported,  or  In  which  they 
should  be  "unloaded,  for  transportation,  or 
in  which  said  liquors  are  conveyed  from 
place  to  place  or  delivered."  The  plaintiff 
sued  the  railway  company  In  damages  be- 
cause of  its  refusal  to  receive  and  transport 
the  barrels  of  beer  offered.  The  case  finally 
reached  the  Supreme  Court  of  the  United 
States,  and  that  court  held  that  the  state 
statute  was  void  so  far  as  it  applied  to  in- 
terstate commerce,  and,  in  so  holding,  said: 
"It  is  conceded,  as  we  have  already  shown, 
that,  for  the  purposes  of  its  policy,  a  state 
has  legislative  control,  exclusive  of  Congress, 
withlii  its  territory,  of  all  persons,  thtogs, 
and  transactions  of  strictly  internal  concern. 
For  the  purpose  of  protecting  its  people 
against  the  evils  of  intemiJ^rance  it  has  the 
right  to  prohibit  the  manufacture  within  its 
limits  of  intoxicating  liquors ;  it  may  also  pro- 
hibit all  domestic  commerce  in  them  between 
its  own  inhabitants,  whether  the  articles  are 
introdoced  from  other  states  or  from  foreign 
conntrles ;  it  may  punish  those  who  sell  them 
in  violation  of  its  laws;  it  may  adopt  any 
.measures  tending,  even  indirectly  or  remote- 
ly, to  make  the  policy  effective  until  it  passes 
die  line  of  power  delegated  to  Congress  under 
the  Constitution.  It  cannot,  without  the 
165  S.W.— 16 


consent  of  Congress,  expressed  or  implied, 
regulate  conunerce  between  Its  people  and 
those  of  the  other  states  of  the  Union  in  or- 
der to  effect  its  end,  however  desirable  such 
a  regulation  might  be. 

"The  statute  of  Iowa  under  consideration 
falls  within  this  prohibition.  It  is  not  an  in- 
spection law ;  it  is  not  a  quarantine  or  sani- 
tary law.  It  is  essentially  a  regulation  of 
commerce  among  the  states  within  any  defini- 
tion heretofore  given  to  that  term,  or  which 
can  be  given;  and,  although  its  motive  and 
purpose  are  to  perfect  the  policy  of  the  state 
of  Iowa  in  protecting  its  citizens  against  the 
evils  of  intemperance,  it  is  none  the  less  on 
that  account  a  regulation  of  commerce."  125 
U.  S.  4ftS,  8  Sup.  Ct  702,  31  L.  Bd.  700. 

We  have  seen  that  this  case  was  referred 
to  In  a  subsequent  case  as  protecting  the  fun- 
damental right  of  transporting  goods  by  con- 
tinuous shipment  from  a  point  in  one  state 
to  a  point  in  another  state,  "and  the  accom- 
plishment there  of  the  delivery  covered  by 
the  contract" 

It  seems  clear  that  section  5  of  the  act  of 
1913,  in  so  far  as  it  requires  the  certificate 
therein  provided  for,  falls  within  the  author- 
ities referred  to,  and  is  void  as  a  regulation 
of  Interstate  commerce,  imposing  as  it  does 
a  condition  precedent,  upon  the  exercise  by 
the  carrier  of  the  right  to  make  delivery, 
and  upon  the  right  of  the  consignee  to  re- 
ceive delivery  of  the  goods. 

It  is  perceived,  from  the  passage  we  have 
quoted  out  of  Bowman  v.  Railroad,  that  the 
provision  in  question  cannot  be  upheld  on 
the  ground  that  it  is  an  exercise  of  the  police 
power  of  the  state,  since  that  power  in  a 
state  cannot  transcend  the  Constitution  of 
the  United  States.  State  v.  Kelly,  123  Tenn. 
667-576,  133  S.  W.  1011,  36  L.  R.  A.  (N.  S.) 
171. 

Nor  can  it  be  said  that  it  has  a  mere  in 
ddental  effect  upon  Interstate  commerce,  and 
therefore,  under  the  authorities  on  that  sub- 
ject, must  be  held  a  harmless  invasion  of  na- 
tional power.  Its  action  is  direct,  since  it 
arrests  delivery  until  the  certificate  is  ex- 
ecuted. 

It  cannot  be  treated  as  a  means  of  inspec- 
tion, with  a  view  to  excluding  an  Impure  ar- 
ticle, and  thus  falling  within  the  power  con- 
ceded or  reserved  to  the  states,  under  article 
1,  f  10,  of  the  Constitution,  to  pass  inspection 
laws,  subject  to  the  revision  and  control  of 
the  Congress.  Bowman  v.  Chicago,  etc., 
Railroad,  supra,  125  U.  S.  488,  8  Sup.  Ct  689, 
1062,  31  L.  Ed.  700.  No  claim,  indeed,  is 
made  that  the  act  was  passed  for  any  such 
purpose. 

Nor  truly  can  the  claim  be  made  that  the 
provision  falls  within  any  of  the  other  rec- 
ognized exceptions  to  the  operation  of  the  In- 
terstate commerce  clause  of  the  Constitution. 
The  whole  subject  is  luminously  discussed 
in  the  recent  opinion  of  Mr.  Justice  Hughes, 
in  the  Minnesota  Bate  Cases,  230  U.  S.  352, 
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398-412,  33  Snp.  Ct  729,  57  L.  Ed.  1511, 
wherein  the  rule  and  Us  recognized  excep- 
tions, or  quallflcatlons,  are  stated. 

The  Wilson  Act,  which  subjects  intoxicat- 
ing liquors  to  state  regulation,  although  in 
the  original  packages,  does  not  apply  before 
actual  delivery  to  the  consignee,  wta^e  the 
shipment  is  Interstate,  and  hence  has  no 
bearing  upon  the  question  we  have  before  us. 
Louisville  &  Nashville  Railroad  Co.  v.  F.  W. 
Cook  Brewing  Co.,  supra. 

[2]  2.  It  is  insisted  that  subsection  2  ot 
section  9,  when  read  and  properly  construed 
in  connection  with  section  1,  operates  also  as 
a  regulation  of  Interstate  commerce,  so  as  to 
restrict  deliveries  to  consignees  of  liquors 
shipped  from  other  states  into  this  state  to 
one  gallon  at  a  time,  where  the  liquors  are 
intended  for  the  personal  use  of  the  consig- 
nee, or  the  use  of  his  family. 

We  see  no  escape  from  the  conclusion  that 
It  is  such  regulation.  The  ultimate  quantity 
to  be  obtained  by  multiplying  separate  ship- 
ments is  not  restricted.  So  far  as  anything 
appears  in  the  act,  the  consignee  can  have 
made  to  him  any  number  of  separate  ship- 
ments of  liquors  for  his  own  use,  or  the  use 
of  himself  and  family;  but  no  single  ship- 
ment must  exceed  one  gallon  in  quantity,  and 
the  shipments  may  be  concurrent  or  succes- 
sive. What  is  this  but  a  regulation  of  com- 
merce? It  can  be  nothing  else.  There  can  be 
no  doubt  that  such  regulation  would  be  very 
useful  to  the  state  in  the  enforcement  of  its 
prohibition  laws,  the  requirements  as  to  the 
certificate  In  section  3  being  sustained,  since 
many  would  hesitate  to  go  on  record  for 
numerous  shipments,  and  sudi  as  would  dare 
to  do  so  would,  by  the  accumulation  of  multi- 
plied gallons,  aggregating  a  large  and  unrea- 
sonable quantity  for  alleged  personal  and 
family  use,  furnish  ground  for  a  strong  In- 
ference, or  violent  presumption,  that  the  real 
purpose  was  to  store  the  liquors  for  illegal 
and  surreptitious  sale.  But  the  question  is, 
not  alone  whether  it  wonid  be  useful  as  a 
state  police  measure,  but  whether,  although 
thus  useful,  it  would  be  an  unconstitutional 
attempt  at  regulating  interstate  commerce. 

That  it  is  a  regulation  is  indubitable ;  is  it 
an  unconstitutional  regulation?  Every  new 
question  must  be  determined  on  its  own 
facts ;  but  these  facts  must  be  brought  to  the 
test  of  recognized  principle.  The  states  have 
no  power  to  impose  a  regulation  on  inter- 
state commerce  merely  because  it  is  a  rea- 
sonable or  Judicious  one.  That  is  a  function 
of  the  Congress.  It  is  a  mere  truism,  of 
course,  that  the  states  have  no  right  to  reg- 
ulate a  subject  of  Interstate  commerce  with- 
in the  exclusive  Jurisdiction  of  Congress  be- 
cause the  Congress  has  failed  to  act.  The 
decisions  of  the  Supreme  Coart  of  the  United 
States  are  to  the  effect  that,  where  Congress 
has  failed  to  impose  any  regulation  in  such 
cases,  there  Is  a  conclusive  presumption  that 
it  is  the  will  of  that  body  that  the  traffic 
shall  remain  free  until  such  time  as  it  shall 


see  proper  to  act  in  the  matter.  There  Is, 
it  is  true,  a  broad  field,  embracing  a  great 
variety  of  subjects,  in  which  the  powers  of 
the  federal  and  state  governments  are  con- 
current, and  in  these  the  states  may  control 
untU  Congress  acts,  and,  when  the  latter, 
acts,  it  is  said  to  take  possession  of  the  sub- 
ject, to  the  exclnsion  of  the  states,  in  respect 
of  the  special  aspect  so  legislated  on.  There 
is  also,  as  already  indicated,  an  exclusive 
field  Into  which  the  states  cannot  enter  at  all. 
The  point  Is  thus  expressed  by  Mr.  Justice 
Hughes  In  the  Minnesota  Rate  Cases,  supra: 

"The  grant  in  the  Constitution  of  its  own 
force  •  •  •  established  the  eesenlial  im- 
munity of  Interstate  commercial  intercourse 
from  the  direct  control  of  the  states  with  re- 
spect to  those  subjects  embraced  within  the 
grant  which  are  of  sacb  a  nature  as  to  de- 
mand that.  If  regulated  at  all,  their  regula- 
tion should  be  prescribed  by  a  single  author- 
ity. It  has  repeatedly  been  declared  by  this 
court  that  as  to  those  subjects  which  require 
a  general  system  or  uniformity  of  regulation 
the  power  of  Congress  is  exclusive. 

"In  other  matters  admitting  diversity  of 
treatment  according  to  special  requirements 
of  local  conditions,  the  states  may  act  within 
their  respective  Jurisdictions  until  Congress 
sees  fit  to  act,  and,  when  Congress  does  act, 
the  exercise  of  its  authority  overrides  all  con- 
flicting legislation."  230  U.  a  899,  33  Sup. 
Ct.  740,  57  L.  Ed.  1611. 

Instances  of  the  latter  class  are  seen  in 
Bennington  v.  Georgia,  163  U.  S.  299,  16 
Sup.  Ct  1086,  41  I-.  Ed.  166 ;  liakeshore,  etc., 
R.  R.  v.  Ohio,  etc.,  173  U.  S.  285, 19  Sup.  Ct 
465,  43  L.  Ed.  702,  and  cases  ^ted.  The  case 
of  Gulf,  Colorado  &  S.  F.  R.  Co.  v.  Hefley,  158 
U.  S.  98,  16  Sup.  Ct  802,  39  L.  Ed.  910,  was 
a  case  in  which  such  regulation  in  the  con- 
current field  by  the  state  was  superseded  and 
rendered  nugatory  by  an  act  of  Congress  in 
conflict  therewith. 

The  special  questions  we  have  before  us, 
arising  on  the  one-gallon  regulation,  and  the 
regulation  in  respect  of  the  certificate  re- 
quired by  section  6,  previously  discussed,  fall 
within  that  portion  of  the  field  which  relates 
to  Interstate  commerce  in  Its  fundamental  As- 
pect, in  which,  as  stated,  the  power  of  Con- 
gress is  exclusive.  In  the  Constitution  of 
the  United  States  it  Is  provided:  "Congress 
shall  have  power  •  •  •  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  among  the  Indian  tribes." 
It  has  been  said  over  and  over  again,  in  the 
federal  authorities,  that  the  purpose  of  the 
provision  was  to  secure  uniformity  of  regu- 
lation. In  Oklahoma  r.  Kansas  Nat  Gas  Co., 
221  U.  S.  265,  31  Sup.  Ct  671,  55  L.  Ed.  716, 
it  is  said :  "  'In  matters  of  foreign  and  inter- 
state commerce  there  are  no  state  lines.'  In 
such  commerce,  instead  of  the  states,  a  new 
power  appears,  and  a  new  welfare,  a  welfare 
which  transcends  that  of  any  state."  In 
Rhodes  V.  Iowa,  170  U.  S.  426,  18  Sup.  Ct 
669,  42  L..  Ed.  1088,  it  is  said  that  the  right 
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to  contract  for  the  transportation  of  mer- 
chandise from  one  state  Into  or  across  an- 
other Involves  "Interstate  commerce  In  its 
fundamental  aspect,"  and  Imports  "In  Its 
very  essence  a  relation  which  necessarily 
must  be  governed  by  laws  apart  from  the 
laws  of  the  several  states,"  since  it  embraces 
"a  contract  which  must  come  under  the  laws 
of  more  than  one  state." 

Some  iUustratlons  may  be  useful.  A  stat- 
ute of  Kentucky  made  It  unlawful  to  sell  or 
furnish  liquor  to  a  known  drunkard.  A 
drunkard,  named  Tharp,  residing  in  Kentuc- 
ky, ordered  liquor  from  Nashville,  and  the 
express  company  conveyed  it  and  delivered 
it  to  him.  It  was  held  that  Kentucky  could 
not  punish  the  company  and  Its  agent,  both 
having  been  indicted,  because  they  were  but 
performing  an  interstate  commerce  act,  which 
the  state  could  not  regulate.  The  court  said: 
"If  such  r^ulation  of  interstate  commerce  is 
deemed  advisable,  It  mi:Et  proceed  from  Ck>n- 
gress."  Adams  Express  Co.  v.  Kentucky,  214 
U.  &  219,  29  Sup.  Ct.  633,  R8  L.  .Ed.  972.  A 
Htatnte  of  New  York  required  convict-made 
goods  to  be  so  branded  before  being  exposed 
to  sale.  It  was  held  to  be  void  as  to  goods 
from  other  states  because  it  was  a  regula- 
tion of  interstate  commerce.  People  v.  Haw- 
kins, 157  N.  Y.  1,  51  N.  E.  257,  42  Li  R.  A. 
490,  68  Am.  St  Rep.  787.  A  statute  of  Ohio 
required  a  license  to  be  taken  out  for  the 
sale  of  convict-made  goods.  It  was  held  void 
as  a  regulation  of  commerce  as  to  goods  from 
other  states.  Arnold  v.  Yandets,  56  Ohio  St 
417,  47  N.  B.  60,  60  Am.  St  Rep.  753.  A 
statute  of  Kentucky  forbade  C.  O.  D.  ship- 
ments of  intoxicating  liquor.  It  was  held  to 
be  void  as  a  regulation  of  Interstate  com- 
merce. Adams  Express  Co.  v.  Kentucky,  206 
U.  S.  129,  27  Sup.  Ct  606,  51  L.  Ed.  087. 

It  is  apparent  from  the  principles  stated 
and  authorities  cited  that  the  one-gallon  reg- 
ulation is  wholly  void  in  so  far  as  it  applies 
to  Interstate  commerce. 

[3]  In  what  has  been  said  we  have  treated 
the  question  from  the  standpoint,  which  we 
believe  to  be  the  true  one,  that  the  regula- 
tions in  question  invade  that  field  which  is 
within  the  exclusive  power  of  Congress,  in- 
terstate commerce  In  Its  fundamental  aspect ; 
but,  it  we  err  in  this,  the  same  result  follows 
from  viewing  them  as  falling  within  the  con- 
current field,  since  Congress  has  already,  en- 
tered this  field  with  sundry  regulations,  and 
has  thus  occupied  the  field,  excluding  any 
conflicting  state  regulations.  First  is  the  In- 
terstate Commerce  Act  Its  provisions  apply 
to  all  corporations  engaged  In  the  transpor- 
tation of  persons  and  property,  and  declares 
that  the  term-  "transportation"  aiiall  include 
"cars,  •  •  •  facilities  of  shipment  or  car- 
riage,  •  •  •  all  services  in  connection 
with  the  receipt,  delivery,  •  •  •  and 
handling  of  property  transported."  Congress 
has  regulated  Interstate  commerce  In  Intoxi- 
cating liquors  as  follows:  The  "Wilson  Act" 
subjecting  such  liquors  to  the  state  laws 


upon  arrival,  that  is,_  immediately  upon  de- 
livery (3  Fed.  Stat  Ann.  853) ;  by  a  provision 
making  It  unlawful  for  a  carrier  to  deliver 
to  any  person  except  the  consignee,  or  on 
his  written  order  (Grim.  Code  U.  S.  §  238) ; 
also  making  it  unlawful  to  deliver  to  a  ficti- 
tious person  (Id.) ;  also  a  provision  making  it 
unlawful  for  any  carrier  to  collect  the  pur- 
chase price,  or  carry  O.  O.  D.  shipments  of 
such  liquors  (Id.  $  239) ;  a'  provision  making 
it  unlawful  for  any  person  to  ship  any  pack- 
age of  intoxicating  liquors  not  so  labeled  on 
the  outside  as  to  show  the  name  of  the  con- 
signee, the  nature  of  the  contents,  and  the 
quantity ;  and,  finally,  the  Webl>Kenyon  Act, 
to  which  we  shall  presently  refer  with  more 
particularity.  As  complainant's  brief  sound- 
ly Insists:  Interstate  transportation  "is 
regulated  by  the  Interstate  Commerce  Act — 
that  Is  to  say,  all  services  in  connection  with 
the  receipt,  delivery,  and  handling  of  the 
property  transported.  Necessarily  that  ex- 
cludes all  state  action.  But,  specifically.  Con- 
gress has  regulated  the  labeling ;  has  provid- 
ed that  it  may  be  delivered  on  the  order  of 
the  consignee,  that  the  liquor  shall  be  sub- 
ject to  state  laws  on  'arrival,'  which  the 
courts  have  construed  to  mean  delivery,  and 
thereby  necessarily  declaring  that  the  state 
laws  shall  not  attach  prior  to  delivery.  Con- 
gress has  provided  against  C.  O.  D.  Ship- 
ments ;  against  shipments  with  intent  to  vio- 
late state  laws  by  sale  or  use.  It  has  placed 
no  Umlt  on  quantity,  and.  Instead  of  requir- 
ing a  statement  from  the  consignee,  has  pro- 
vided what  shall  be  marked  on  the  outside  of 
the  package  itself." 

3.  That  part  of  section  5  which  forbids  the 
delivery  of  intoxicating  liquors  "to  any  per- 
son other  than  the  consignee  is  void  so  far 
as  It  applies  to  Interstate  shipments,  because 
In  conflict  with  the  federal  statute  on  the 
same  subject. 

4.  So  far  as  section  8  applies  to  Interstate 
shipments  It  is  likewise  void,  because  the 
subject  Is  regulated  by  the  federal  statute. 

6.  The  certificate  provided  for  in  subsec- 
tion 6  of  section  9  Is  likewise  void  in  so  far  as 
it  applies  to  interstate  shipments,  on  the 
ground  that  it  is  a  regulation  of  interstate 
commerce;  the  reasons  being  the  same  as 
those  set  forth  In  disposing  of  the  question 
raised  on  the  certificate  required  by  section 
5  of  the  act 

[4]  6.  It  is  Insisted  in  behalf  of  the  state 
that  the  various  provisions  are  saved  by  the 
Webb-Kenyon  Bill,  or  Act.  That  act  is  as  fol- 
lows: 

"An  act  divesting  intoxicating  liquors  of 
their  interstate  character  in  certain  cases. 
"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  In  Congress  assembled,  that  the  ship- 
ment or  transportation,  in  any  manner  or  by 
any  means  whatsoever,  of  any  spirituous,  vi- 
nous, malted,  fermented,  or  other  intoxicating 
liquor  of  any  kind,  from  one  state,  territory, 
or  district  of  the  United  States,  or  place  non- 
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contlguons  to  but  subject  to  the  jurisdiction 
thereof,  Into  any  other  state,  territory  or 
district  of  the  United  States  or  place  non- 
contiguous to  but  subject  to  the  Jurisdiction 
thereof,  or  from  any  foreign  country  into  any 
state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  which  said  spirit- 
uous, vinous,  malted,  fermented,  or  other  in- 
toxicating liquor  Is  intended,  by  any  person 
interested  therein,  to  be  received,  possessed, 
sold,  or  in  any  manner  used,  either,  in  the 
original  package  or  otherwise,  in  violation 
of  any  law  of  such  state,  territory,  or  dis- 
trict of  the  United  States,  or  place  noncontig- 
uous to  but  subject  to  the  jurisdiction  there- 
of, is  hereby  prohibited." 

It  is  perceived  that  the  thing  which  the  act 
prohibits  is  the  interstate  shipment  or  trans- 
portation of  the  liquors  mentioned  therein, 
when  "intended  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or  in 
any  manner  used,  either  in  the  original 
package  or  otherwise,  in  violation  of  any 
law  of  the  state,  etc.,  into  which  the  shipment 
is  made. 

It  Is  enough  to  say,  for  the  disposition  of 
the  case  before  us,  that  it  does  not  appear 
that  the  liquors  shipped  were  intended  to 
be  sold,  or  used  in  violation  of  any  law  of 
the  state;  and  therefore  the  act  does  not  apply 
to  the  present  controversy.  It  appears  from 
the  facts  stated  in  the  bill,  confessed  by  the 
demurrer,  and  agreed  to  on  the  record  at  the 
bearing  in  the  court  below,  that  the  liquors 
were  purchased  for  the  personal  use  of  com- 
plainant and  Ills  family.  This  was  a  lawful 
use,  and  indeed  permitted  by  the  statute  In 
-question.  And  see,  generally.  Woolen  & 
Thornton  on  Intoxicating  Liquors,  §  203,  and 
-cases  cited.  The  fact  that  the  purchase  was 
in  excess  of  one  gallon  cannot  change  the 
-conclusion,  or  alter  the  result,  because  that 
regulation  is  void  as  being  in  violation  of  the 
interstate  commerce  clause  of  the  federal 
Constitution,  and  of  the  Interstate  Commerce 
Act  passed  thereunder.  If  the  said  Webb- 
Kenyon  Act  can  be  held  operative  for  the 
purposes  designed,  it  must  be  on  the  ground 
that  liquors  shipped  tainted  by  the  inten- 
tion designated  are,  by  the  act,  withdrawn 
from  Interstate  commerce ;  that  is,  are,  by  the 
existence  of  the  Illegal  intention,  rendered 
noncommerce  articles.  Such  seems  to  be  the 
thought  Indicated  by  the  caption  of  the  bill. 
But  this  bill  has  no  reference  to  quantity,  but 
only  to  sale,  or  use,  in  violation  of  any  law  of 
the  state.  The  act,  therefore,  does  not  apply 
to  the  present  controversy.  A  vigorous  at- 
tack is  made  on  the  constitutionality  of  the 
act,  supported  by  a  very  interesting  and  able 
discussion  of  the  point;  but  we  do  not  deem 
It  es.seutial,  or  even  proper,  to  go  Into  this 
question,  since  the  view  already  stated  is 
su31clent  to  dispose  of  the  case  in  so  far  as 
the  Webb-Kenyon  Act  relates  to  it. 

[S]  But,  before  passing  from  this  phase  of 


the  case,  we  desire  to  add.  In  order  that  the 
present  opinion  may  not  be  misunderstood, 
that  what  we  have  just  held  as  to  the  inappli- 
cability of  the  Webb-Kenyon  Act  to  the.  case 
before  us  is  not  intended  to  cover  those  in- 
stances in  which  sales  of  Uquors  are  made  in 
a  foreign  state  for  shipment  into  this  state  to 
be  sold  or  used  In  violation  of  the  prohibi- 
tion laws  of  this  state.  A  discussion  of  the 
illegal  nature  of  such  contracts,  and  the  cir- 
cumstances under  which  they  are  to  be  held 
Illegal,  is  found  in  section  1015  of  Woolen  ft 
Thornton  on  the  Law  of  Intoxicating  Liquors, 
and  the  cases  cited  In  the  notes.  What  we 
have  said  as  to  the  certificates,  or  statements, 
or  superscriptions  on  the  packages,  we  apply 
in  the  present  opinion  only  to  intoxicating 
liquors  shipped  into  this  state  for  the  person- 
al use  of  the  consignee  and  his  family ;  that 
only  being  the  nature  of  the  case  before  us. 
Nor  do  we  desire  to  be  understood  as  ex- 
pressing any  opinion  as  to  whether  there  can 
be  constitutionally  withdrawn  from  the  oper- 
ation of  the.  interstate  commerce  laws,  an  ar- 
ticle otherwise  of  a  commercial  nature,  where 
the  illegal  intent  is  not  found  either  directly 
or  circumstantially  to  have  existed  at  the 
time  In  the  mind  of  the  seller,  as  well  as  in 
the  mind  of  the  buyer.  How  far  such  power 
exists  in  the  Congress  we  have  not  consider- 
ed. In  short,  the  present  opinion  is  confined 
only  to  the  cases  wherein  the  shipment  is  for 
the  personal  use  of  the  consignee  or  his  fami- 
ly. It  Is  for  the  personal  use  of  the  con- 
signee or  his  family.  It  Is  our  duty  to  so  con- 
fine the  decision.  Woolen  ft  Thornton,  In- 
tox.  Llq.  f  186,  and  cases  cited.  The  com- 
plainant belonging  only  to  the  class  of  those 
who  buy  for  personal  and  family  use  has  no 
interest  In  any  other  phase  of  the  questions 
involved,  and  cannot  call  on  the  court  for  a 
decision  in  respect  thereof.  Kelly  v.  State, 
123  Tenn.  516,  553-555,  132  S.  W.  193 ;  Rich- 
ardson v.  Young,  122  Tenn.  624,  125  S.  W. 
664. 

[I]  7.  It  is  insisted  that  the  provisions  of 
section  3  of  the  act  in  question  are  void  as 
a  regulation  of  Interstate  commerce.  We  are 
of  a  contrary  opinion.  The  section  referred 
to  prescribes  the  "statement  in  writing" 
therein  required  of  the  carrier  to  be  filed 
after  delivery,  and  therefore  after  the  inter- 
state transaction  has  been  completed.  It  is 
true  that  it  imposes  a  new  duty  on  an  Inter- 
state carrier.  States,  however,  have  this 
right,  when  such  duty  does  not  Impose  a  di- 
rect burden  upon  interstate  commerce,  and 
when  Congress  has  not  itself  legislated  upon 
the  special  question.  Congress  has  not  so 
legislated,  and  the  provlsiou  can  have  only 
a  very  Incidental  effect  on  iiiterstate  com- 
merce. Hennlngton  v.  Georgia,  supra ;  Lake- 
shore,  etc.,  R.  R.  V.  Ohio,  etc.,  supra;  Gulf, 
Colorado  &  S.  F.  R.  Co.  v.  Hefiey,  supra.  The 
provisions  In  question,  therefore,  are  valid 
so  far  as  concerns  the  operation  of  the  inter- 
state commerce  lawa. 
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8.  But  It  Is  Insisted  that  section  3  is  In 
conflict  with  the  following  Congressional  leg- 
islation, viz.: 

"It  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act,  or 
any  o£Bcer,  agent,  or  employe,  of  such  com- 
mon carrier,  or  for  any  other  person  or  cor- 
poration lawfully  authorized  by  such  com- 
mon carrier  to  receive  information  there- 
from, knowingly  to  disclose  to  or  permit  to 
be  acquired  by  any  person  or  corporation  oth- 
er than  the  shipper  or  consignee,  •  •  • 
any  information  concerning  the  nature,  kind, 
quantity,  designation,  consignee,  or  routing 
of  any  proi)erty  tendered  or  delivered  to  such 
common  carrier  for  the  Interstate  transpor- 
tation, which  Information  may  be  used  to  the 
detriment  or  prejudice  of  such  shipper  or 
consignee,  or  which  may  Improperly  disclose 
his  business  transactions  to  a  competitor; 
and  it  shall  also  be  unlawful  for  any  person 
or  corporation  to  solicit  or  knowingly  receive 
any  such  information  which  may  be  so  used : 
Provided,  that  nothing  In  this  act  shall  be 
construed  to  prevent  the  giving  of  such  in- 
formation in  response  to  any  legal  process  Is- 
sned  under  the  authority  of  any  state  or  fed- 
eral court,  or  to  any  oflScer  or  agent  of  the 
government  of  the  United  States,  or  of  any 
state  or  territory,  in  the  exercise  of  his  pow- 
ers, or  to  any  oflSeer  or  other  duly  authorized 
person  seeking  such  information  for  the  pros- 
ecution of  persons  charged  with  or  suspect- 
ed of  crime ;  or  information  given  by  a  com- 
mon carrier  •  •  •  or  its  duly  authorized 
agent,  for  the  purpose  of  adjusting  mutual 
traffic  accounts  in  the  ordinary  course  of 
business  of  such  carriers." 

We  do  not  think  section  3  is  in  conflict 
with  this  federal  legislation.  Its  provisions 
are  fairly  within  one  of  the  exceptions  of  the 
federal  act,  viz.:  "That  nothing  in  this  act 
shall  be  construed  to  prevent  the  giving  of 
such  information  •  *  *  to  any  officer  or 
agent  •  •  •  of  any  state  or  territory,  in 
the  exercise  of  his  powers."  Sections  3  and 
4  Impose  upon  the  county  court  clerk  the 
duty  of  receiving  and  filing  such  statements 
for  the  Information  of  the  public.  The  In- 
formation thus  obtained  is  obtained  by  him 
"in  the  exercise  of  his  powers"  pursuant  to 
a  duty  Imposed  on  him  by  law.  It  Is  true 
that  he  is  the  mere  recipient  of  the  informa- 
tion, not  being  required  to  go  out  of  his  of- 
fice and  demand  it  of  the  carrier.  But  we 
do  not  conceive  that  this  could  make  any 
sort  of  difference.  It  could  not  be  doubted, 
we  think,  that,  if  sections  3  and  4  had  re- 
quired the  county  court  clerk  to  demand 
the  information,  it  would  have  been  the  duty 
of  the  carrier  to  give  it,  within  the  exception 
mentioned.  How  can  the  substance  of  the 
matter  be  altered  by  the  fact  that  the  state 
statute  Itself,  the  whole  state  in  Its  organized 
capacity,  makes  the  demand  of  the  carrier 
to  give  the  information,  and  makes  it  the 
duty  of  the  county  court  clerk  to  receive  and 
file  it?    Moreover,  the  federal  statute  in  ques- 


tion does  not.  In  the  exception  we  have  quot- 
ed, require  as  a  condition  precedent  to  Its 
effectiveness  that  any  demand  shall  be  made 
by  an  officer  of  the  state.  The  heart  of  the 
matter,  the  substance,  la  that  the  information 
may  be  given  to  a  state,  through  an  officer  or 
agent  In  the  exercise  of  his  powers.  The 
method  by  which  the  state  shall  require  that 
information  or  signify  Its  desire  to  receive 
It  is  not  material.  In  what  more  authorita- 
tive manner  could  it  be  required  or  could 
such  desire  be  signified  than  by  a  solemn 
public  act  of  the  Legislature  of  the  state, 
making  it  the  duty  of  the  carrier  to  com- 
municate the  information  to  a  designated 
officer  of  the  state,  and  making  it  the  duty  of 
that  officer  to  receive  and  file  the  certificate 
or  statement  containing  the  information? 

Furthermore,  we  are  of  the  opinion  that 
the  statute  quoted  can  have  but  a  limited  ap- 
plication to  an  article  of  commerce  as  to 
which  a  federal  law  requires  that  the  pack- 
ages containing  it  shall  "be  so  labeled  on  the 
oiitslde  cover  as  to  plainly  show  the  name 
of  the  consignee,  the  nature  of  Its  contents, 
and  the  quantity  contained  therein."  Crimes 
Act,  c.  1,  S  240.  This  act  evinces  a  purpose 
on  the  part  of  the  Congress  that  the  traffic 
in  intoxicating  liquors  shall  have  the  great- 
est publicity. 

[7]  9.  It  is  insisted  that  the  act  nnder  re- 
view is  void,  because  the  body  is  broader 
than  the  title,  and  because  it  contains  two 
subjects,  in  violation  of  article  2,  §  17,  of 
our  state  Constitution. 

Article  2,  S  17,  provides:  "No  bill  shall 
become  a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  in  the 
title." 

The  proposition  that  the  body  of  the  act 
is  broader  than  Its  title  is  founded  on  the 
criticism  that,  while  the  title  purports  only 
regulation,  the  body  of  the  act  imports  pro- 
hibition. If  this  be  a  sound  criticism,  the 
act  is  necessarily  void.  It  is  true  the  title 
Indicates  regulation  only.  Does  the  body  con- 
tain prohibition? 

The  cases  In  our  books  construing  and 
applying  article  2,  $  17,  of  the  Constitution 
are  very  numerous.  ThoseNip  to  90  Tenn.  are 
collected  in  Hardaway  v.  LUly  (Ch.  App 
1898)  48  S.  W.  712.  Those  appearing  in  90 
Tenn.  to  116  Tenn.,  inclusive,  are  catalogued 
in  Malone  v.  Williams,  118  Tenn.  438,  103 
S.  W.  798,  121  Am.  St.  Rep.  1002.  The  cases 
which  have  been  published  since  that  time 
on  this  important  subject  are  Dixon  v.  State, 
117  Tenn.  79,  94  S.  W.  936;  Gilley  v.  Har- 
rell.  118  Tenn.  115,  101  S.  W.  424;  Malone 
V.  Williams,  118  Tenn.  390,  103  S.  W.  798, 
121  Am.  St.  Rep.  1002;  State  ex  rel.  v. 
Taylor,  119  Tenn.  229,  104  S.  W.  242;  Rail- 
road V.  Byrne,  119  Tenn.  278,  104  S.  W.  460 ; 
Knoxvllle  v.  Gass,  119  Tenn.  438,  104  S.  W. 
10S4:  Rhlnehart  v.  State,  121  Tenn.  420, 
117  S.  W.  508,  17  Ann.  Cas.  254;  Acklen  v. 
Thompson,  122  Tenn.  43,  126  S.  W.  730,  135 
Am.  St.  Rep.  851;   Ledger  wood  v.  Pitts,  122 
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Xenn.  670,  125  S.  W.  1036;  Ransom  v.  Ruth- 
erford County,  123  Tenn.  1,  130  S.  W.  1057, 
Ann.  Cas.  1912B,  1356;  Ck>ke  &  Coal  Co.  t. 
Steel  Co.,  123  Tenn.  428,  131  S.  W.  988,  31 
U  H.  A.  (N.  S.)  278;  Kelly  v.  State.  123  Tenn. 
516,  132  S.  W.  193;  DarneU  t.  State,  123 
Tenn.  663, 134  S.  W.  307;  State  ex  rel.  v.  Folk, 
124  Tenn.  119,  135  S.  W.  776 ;  Scott  v.  Mar- 
ley,  124  Tenn.  388,  137  S.  W.  492;  Jackson 
T.  Manufacturing  Co.,  124  Tenn.  421, 137  S.  W. 
7B7 ;  State  ex  ret  v.  Powers,  124  Tenn.  553, 
137  S.  W.  1110;  Kirk  v.  State,  126  Tenn.  7, 
150  S.  W.  83,  Ann.  Cas.  1913D,  1239;  WeU  v. 
Newbern,  126  Tenn.  223,  148  S.  W.  680,  Ann. 
Cas.  1913B,  25;  Railroad  t.  Memphis,  126 
Tenn.  267,  148  S.  W.  662,  41  L.  R.  A.  (N.  S.) 
828,  Ann.  Cas.  1913E,  153:  Brown  v.  SnlUvan 
County,  126  Tenn.  689,  151  S.  W.  50;  and  see 
Harris  t.  Hamby,  114  Tenn.  361,  84  8.  W. 
622. 

[S]  The  principles  on  which  the  court  acts 
are  thus  laid  down  in  Hardaway  t.  Lilly, 
supra,  after  a  review  of  the  decisions  up  to 
that  time,  viz.: 

"The  foregoing  afflrmative  and  negative 
cases  comprise  substantially  all  of  the  deci- 
sions upon  the  subject  appearing  in  the  pub- 
lished volumes  of  our  state  reports.  We 
think  it  Is  apparent,  from  an  examination 
of  these  cases,  that  the  rule  laid  down  in 
Cannon  v.  Mathes,  supra  [8  Heisk.  (Tenn.) 
504],  has  been  very  thoroughly  adhered  to, 
and  that  in  furtherance  of  that  liberal  con- 
struction In  fftvor  of  the  validity  of  the  acts 
of  the  Legislature,  which  is  the  declared  poli- 
cy of  this  state  upon  the  question  in  hand,  oc- 
casionally a  somewhat  strained  interpreta- 
tion has  been  given  both  to  the  title  and 
to  the  subject-matter  of  the  acts  under  con- 
sideration. Very  few  instances,  if  any,  can 
be  found  among  the  cases  cited  where  the 
body  of  the  act  was  declared  to  be  repugnant 
to  the  title,  unless  such  repugnancy  was  in 
t&ct  clear  and  unmistakable.  On  the  other 
hand,  we  have  instanced  several  cases  in 
which  the  court  with  painstaking  care  has 
extricated  a  simple  and  general  title  out 
of  more  or  less  irrelevant  matter,  and  has 
found  the  body  of  the  act  to  t>e  in  conformity 
with  such  general  subject,  and  sometimes  has' 
exercised  its  power  of  construction  upon  the 
body  of  the  act  In  all  of  these  cases  the 
evident  purpose  of  the  court  is  apparent  to 
yield  to  a  co-ordinate  branch  of  the  govern- 
ment the  consideration  which  is  due  to  It  as 
the  immediate  representative  of  the  people 
to  declare  policies  and  give  them  the  force 
of  law.  The  court  has  kept  before  It  always 
In  these  cases,  as  the  pole  star  of  construc- 
tion, that  the  purpose  of  the  constitutional 
provision  governing  the  Inquiry  was  to  pre- 
vent omnibus  legislation  and  confusion  In  the 
minds  of  members  of  the  Legislature,  and 
misleading  as  to  the  real  purpose  and  scope 
of  acts  brought  before  the  Legislature.  It 
Is  clear,  from  a  perusal  of  the  above-mention- 
ed cases,  although  the  precise  point  may  not 
be  fully  brought  out  in  the  excerpts  we  have 


made,  that  while  no  act  can  constitutionally 
have  in  its  title  more  than  one  subject,  and 
while  that  subject  as  It  appears  in  the  body 
of  the  act  must  fall  under  the  title,  yet  that 
a  multitude  of  particulars  may  be  thus  em- 
braced under  a  general  subject,  each  of  them 
in  some  way  leading,  directly  or  indirectly, 
to  the  furtherance  of  the  general  purpose  ap- 
pearing in  the  title. 

"It  is  also  clear  that,  in  construing  both 
the  title  and  the  body  of  an  act,  the  court 
must  not  manifest  a  narrow  and  jejune  pur- 
pose, but  rather  must  have  In  view  the  sus- 
taining of  the  act  under  consideration,  if  it 
can  be  done  in  harmony  with  the  fair  mean- 
ing of  the  language,  viewed  in  a  large  and 
generous  relation  to  the  subject-matter  of 
the  legislation.  This  results  from  the  set- 
tled policy  of  the  court,  upon  constitutional 
questions,  to  resolve  all  doubts  in  favor  of 
the  constitutionality  of  an  act  of  the  Legis- 
lature assailed  for  unconstitutionality.  As 
said  by  the  Supreme  Court,  speaking  through 
Mr.  Justice  Caldwell,  in  Manufacturing  Co. 
V.  Palls,  90  Tenn.  469,  16  S.  W.  1046:  'It  is 
well  to  observe  In  the  outset  that  all  in- 
tendments are  In  favor  of  the  constitutional- 
ity of  an  act  of  the  Legislature  passed  with 
the  forms  and  ceremony  requisite  to  give 
It  the  force  of  law,  and  that,  where  one  con- 
struction win  make  a  statute  void  on  account 
of  conflict  with  the  Constitution,  and  an- 
other would  render  It  valid,  the  latter  will 
be  adopted  by  the  courts,  even  though  the 
former,  at  first  view,  be  otherwise  the  more 
nacural  Interpretation  of  the  language  used.' " 

[9]  The  foregoing  principles  have  been  sub- 
stantially adhered  to  in  nil  subsequent  cases. 
The  only  addition  that  need  be  made  Is  that 
the  court  has  since  held  (In  KnoxvlUe  v. 
Gass,  119  Tenn.  438,  104  S.  W.  1084)  that, 
even  If  the  title  be  double,  the  act  will  be 
saved.  If  only  one  of  the  subjects  be  em- 
braced In  the  body  of  the  act,  since  the  body 
need  not  be  as  broad  as  the  title. 

[10]  Becurrlhg,  now,  to  the  question 
whether  the  body  of  the  present  act  is  broad- 
er than  the  title :  It  is  insisted  for  the  com- 
plainant that,  while  the  title  expresses  only 
regulation,  the  body  embraces  prohibition. 
We  think  It  very  clear  that  the  body  of  the 
act  Imports  merely  regulation.  It  Is  true 
that  section  1  provides  "that  It  shall  be  nn- 
lawful"  for  any  person,  Arm,  or  corporation 
to  ship  or  transport  any  intoxicating  liquors 
into  the  state,  or  to  deliver  it  within  the 
state,  "except  as  hereinafter  provided ;"  but 
the  8ul>sequent  sections  make  clear  that  what 
Is  meant  is  that  it  shall  be  unlawful  to  do  so 
except  in  the  manner  prescribed,  that  is  to 
say,  pursuant  to  the  regulations  therein  pro- 
vided. There  Is,  to  be  sure,  the  provision 
concerning  the  one-gallon  shipments  for  per- 
sonal use;  but  in  what  has  been  said  in  a 
previous  part  of  the  opinion  we  Itelieve  it 
has  been  fully  shown  that  this  was  only  a 
regulation,  and  not  a  prohibition,  since  there 
was  no  limit  to  the  quantity  that  might  I>e 
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obtained  by  contemporaneous  or  successlTe 
shipments. 

[11]  10.  Does  the  body  of  the  act  embrace 
more  than  one  subject?  It  is  Insisted  that  a 
distinct  subject  appears  in  section  4  in  these 
words:  "And  said  certified  copy  shall  be 
competent  evidence  In  any  of  the  courts  of 
this  state  upon  the  trial  of  any  cause  what- 
soever in  which  th6  same  may  be  material." 
The  reasoning  runs  thus :  That  section  3  re- 
quires a  statement  to  be  made  out  by  the 
carrier,  and  filed  with  the  connty  court  derk, 
showing  certain  facts,  among  others,  the 
name  and  postofflce  address  of  the  consignor 
and  consignee;  that  there  are  numerous 
cases  in  which  the  name  or  post  office  ad- 
dress of  a  person  mentioned  in  a  shipment  as 
consignee  will  be  very  material,  and  which 
cases  have  no  relation  whatever  to  shipments 
and  deliveries  of  intoxicating  liquors;  and 
that  yet  this  act  makes  that  copy  admissible 
and  competent  evidence  to  prove  such  facta. 
For  example,  the  question  whether  notice 
of  the  protest  of  a  note  was  sent  to  the  in- 
dorser  Involves  an  inquiry  as  to  his  post 
office;  a  bequest  In  a  will  to  a  man  by  a 
certain  name  involves  an  inquiry  as  to  the 
man's  name.  It  is  said  that  here  Is  a  new 
species  of  evidence  created  by  this  act,  and 
made  competent  In  all  cases  in  which  it  may 
be  material;  that  it  is  a  distinct  subject,  a 
distinct  rule  of  substantive  law;  that,  If 
the  act  had  said  that  the  statement  should 
be  evidence  In  all  prosecutions  of  the  con- 
signee for  making  a  false  statement,  or  for 
violating  the  act,  or  even  that  It  m^t  be 
evidence  in  suits  between  the  consignor,  con- 
signee, and  carrier  about  the  transaction, 
there  might  be  ground  upon  which  to  say 
that  it  was  germane,  but  that  it  goes  tax  be- 
yond tUs,  to  the  extent  already  stated. 

The  rule  of  law  applicable  to  this  subjecj; 
Is  that,  if  there  be  two  constructions  to 
which  an  act  is  susceptible,  one  of  which 
will  make  it  unconstitutional,  and  the  other 
of  which  will  save  it,  the  duty  of  the  court 
is  to  adopt  the  latter,  although  it  is  not 
the  most  obvious  or  natural  construction. 
Manufacturing  Co.  v.  Falls,  90  Tenn.  489,  16 
8.  W.  1045;  State  ex  reL  v.  Schlltz  Brewing 
Co.,  104  Tenn.  715,  59  S.  W.  1033,  78  Am. 
St  Rep.  941 ;  Samuelson  v.  State,  116  Tenn. 
470,  498,  96  S.  W.  1012,  115  Am.  St  Rep. 
805;  Railroad  v.  Byrne,  119  Tenn.  278,  291, 
292,  104  S.  W.  460;  Darnell  v.  State,  123 
Tenn.  663,  134  8.  W.  307;  Kirk  v.  State,  126 
Tenn.  7,  150  S.  W.  83,  Ann.  Cas.  lOlSD,  1239. 
In  Samuelson  v.  State  it  is  said:  "While  it 
is  true  that,  in  arriving  at  the  meaning  of 
the  Legislature,  primarily,  the  grammatical 
sense  of  the  words  used  is  to  be  adopted, 
yet  if  there  is  any  ambiguity,  or  If  there 
is  room  for  more  than  one  Interpretation,  the 
rules  of  grammar  will  be  disregarded  where 
a  too  strict  adherence  to  them  would  raise 
a  repugnance  or  absurdity,  or  would  defeat 
the  purpose  of  the  Legislature.  Garby  v. 
Harris,  7  Exch.  691 ;  Met  Bo.  Wks.  v.  Steed, 


L.  R.  82,  B.  Div.  445;  George  v.  B.  of  £>., 
S3  Ga.  344;  State  v.  Heman,  70  Mo.  441. 
Many  cases  might  be  cited  in  which  the  fu- 
ture tense  has  been  read  as  including  the 
present  and  the  past,  where  that  was  neces- 
sary to  carry  out  the  meaning  of  the  Legis- 
lature. Thus  an  enabling  act  relating  to 
married  women  who  'shall  come  into  the 
state'  may  apply  to  one  who  came  into  the 
state  before  the  passage  of  the  law.  Mays- 
vllle  &  L.  R.  Co.  V.  Herrick,  13  Bush  (Ky.)  122. 
Where  an  act  provided  that  certain  land 
'shall  be  allotted  for  and  given  to'  an  individ- 
ual named,  it  was  held  that  the  words  passed 
an  Immediate  Interest.  Rutherford  v.  Green, 
2  Wheat  196,  4  L.  Ed.  218.  In  Babcock  v. 
Goodrich,  47  Cal.  488,  the  phrase  'current  ex- 
penses of  the  year*  was  made  to  read,  'ex- 
penses of  the  current  year;'  it  being  evident 
that  the  latter  form  of  words  more  correctly 
expressed  the  legislative  intent  These  cases 
are  but  a  recognition  of  an  old  and  well-es- 
tablished rule  of  the  common  law,  applicable 
to  all  written  Instruments,  that  'verba  in- 
tentlonl,  non  e  contra  debent  Inservlre' ;  that 
Is  to  say,  words  ought  to  be  made  subservient 
to  the.  intent,  and  not  the  Intent  to  the 
words."  The  case  of  Dam^  v.  State,  supra, 
furnishes  a  strong  example  in  close  analogy. 
In  that  case  the  court,  after  mentioning  the 
fact  that  there  were  only  two  assignments 
that  needed  to  be  considered,  said:  "The 
•first  of  these  is  that  the  act  under  which 
the  Jury  was  Impaneled,  commonly  known 
as  the  'Jury  law  of  Franklin  county*  (Acts 
1905,  c.  233),  is  unconstitutional,  because 
the  body  of  the  act  is  broader  than  its  title. 
The  contention  Is  based  upon  the  following: 
The  act  is  entitled  'An  act  to  create  a  board 
of  Jury  commissioners  for  counties  In  this 
state  having  a  population  of  not  less  than 
20,292,  and  not  more  than  20,400  Inhabitants 
according  to  the  federal  census  of  1900,  or 
that  may  have  that  number  of  inhabitants 
by  any  subsequent  federal  census.'  After 
making  various  and  sundry  provisions  to 
carry  out  the  purposes  Indicated  by  the  title, 
section  19  follows,  near  the  close,  in  this 
language:  'Be  it  further  enacted,  that  the 
provisions  of  this  act  shall  apply  to  all  grand 
and  petit  Juries  in  circuit  and  criminal 
courts  of  this  state.'  The  same  question  was 
decided  against  plaintiff  In  error's  conten- 
tion in  the  case  of  AlUe  Damron  v.  State, 
from  Bedford  County,  at  the  December  term, 
1909.  Damron's  Case  Involved  the  Jury  law 
of  Bedford  county  (chapter  355  of  the  Acts 
of  1907),  which  was  a  substantial  copy  of  the 
Franklin  county  Jury  law  Involved  in  the 
present  case.  That  case  was  thoroughly  con- 
sidered by  the  court,  after  full  argument, 
oral  and  written,  and  a  second  time  on  peti- 
tion to  rehear  filed  by  the  plaintiff  In  error. 
The  court  held,  upon  a  consideration  of  the 
whole  statute,  that  It  was  the  evident  Inten- 
tion of  the  Legislature  that  the  section  Just 
quoted  should  be  construed  as  If  It  read  as 
follows,  viz.:    'That  the  provisions  of  this 
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act  shall  apply  to  all  grand  and  petit  juries 
in  all  circuit  and  criminal  courts  of  this 
state  in  counties  of  the  population  herein  pre- 
scribed.' We  are  of  the  opinion  this  was  a 
sound  construction,  and  we  adhere  to  it." 

So,  in  the  case  before  us,  we  construe  the 
provisions  complained  of  as  appljring  to  any 
cause  or  controversy  whatsoever  arising  un- 
der the  act  This  is  also  a  natural  and  rea- 
sonable construction,  as  we  think,  because  it 
applies  the  language  of  the  Legislature  to  the 
subject  about  whicli,  and  in  which,  that  body 
was  engaged,  and  to  which  the  minds  of  its 
members  were  directed.  While  It  is  true  the 
language  employed  would  bear  the  meaning 
attached  to  it  in  the  argument,  we  think  the 
more  reasonable  view  would  be  to  confine  its 
generality  to  the  subject  which  the  L^isla- 
ture  has  In  band. 

We  hold,  therefore,  that  the  act  Is  not 
void  under  our  state  Constitution.  , 

The  result  is  the  decree  of  the  chancellor 
is  affirmed  in  part,  and  reversed  in  part, 
and  a  decree  will  be  entered  here  in  accord- 
ance with  this  opinion. 

The  costs  of  this  court  and  of  the  court  be- 
low will  be  equally  divided  betwewi  the  par- 
ties. 

By  consent  of  defendant  express  company 
the  state  of  Tennessee  was  permitted  to  in- 
tervene In  this  court  and  take  charge  of  and 
conduct  the  defense.  A  brief  was  therefore 
filed  by  Hon.  F.  M.  Thompson,  Attorney  Gen- 
eral of  the  state,  and  the  case  was  also 
argued  orally  by  him  at  the  bar  of  the  court. 


DIES  et  al.     v.  WILSON  COUNTY  BANK. 
(Supreme  Court  of  Tennessee.     April  4,  1914.) 

1.  PBINCIPAI,  and  StJBETT  (§  105*)  —  Dis- 
cuabgb  op  subety  —  taking  additional 
Secubity— Note  of  Pbincipal  Debtor. 

The  sureties  on  a  note,  which  expressly 
stipulated  that  they  should  not  be  discharged 
by  an  extension  of  time  granted  to  the  principal, 
are  not  released  by  the  acceptance  by  the  payee 
of  an  additional  note  from  the  principal  debtor 
payable  at  a  later  date,  not  as  a  renewal  of  the 
former  note,  but  as  an  additional  evidence  of 
the  debt. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  191,  192,  1«6,  201-210; 
Dec.  Dig.  S  105.*] 

2.  Pbincipal  and  Surett  (8  105*)  — Dxs- 
CHABOE  of  Surett— Besbbvation  of  Riohtb 
Against  Subett— Statutory  Provision.     . 

The  Negotiable  Instruments  Act  (Acts  1899, 
c.  94,  J  120,  subsection  6),  providing  that  a 
surety  is  not  discharged  by  the  taking  of  a  re- 
newal note  from  the  principal  extending  the 
time  of  payment,  where  the  extension  is  given 
under  an  express  reservation  of  the  right  of 
recourse  against  the  surety,  applies  where  the 
original  note  is  retained  in  possession  by  the 
payee,  and  the  right  of  action  thereon  against 
the  surety  is  thereby  reserved. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  191,  192,  196,  201-210; 
Dec.  Dig.  i  105.*] 


3.  Notation  (|  12*)— Bubdek  of  Proof. 

The  burden  of  proving  novation  of  a  note 
by  a  later  note  is  upon  him  who  asserts  it. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  {  12;    Dec.  Dig.  {  12.*] 

4.  Bills  and  Notes  (f  430*)— Payment— New 
Note— Presumption— Express  Agreement. 

Where  a  new  note  is  given  to  represent  the 
original  consideration  and  the  old  note  is  re- 
tained, while  it  is  presumed  that  the  old  note 
is  extinguished  by  the  later  one,  an  express 
agreement  by  the  parties  as  to  the  payment  or 
nonpayment  of  the  old  note  will  control. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8i  1251-1256;    Dec.  Dig.  { 

5.  Bills  and  Notes  ({  141*)— Collateral  Se- 
curities—Notes Befresenting  tub  Sams 
Debt. 

Two  notes  representing  the  same  debt  may 
be  outstanding  at  the  same  time,  the  one  as  col- 
lateral to  the  other,  and  either  the  original  or 
the  renewal  note  may  be  held  as  collateral  to  the 
other. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  S38,  339,  350-354;  Dec 
Dig.  i  141.*] 

6.  Bills  and  Notes  (g  141*)— Collateral  Se- 
curity-Notes OF  Same  Makes. 

While  the  maker  of  a  note,  which  was  sign- 
ed by  two  others  as  sureties,  cannot  pledge  the 
note  as  collateral  for  a  note  executed  by  himself 
alone  and  evidencing  the  same  debt,  since  that 
note  is  a  liability  of  bis  and  not  an  asset  which 
may  be  a  subject  of  a  pledge,  that  rule  does  not 
prevent  the  payee  of  the  secured  note  trum 
holding  it  as  collateral  for  the  second  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  33S,  339,  350-354;  Dec. 
Dig.  1141.*] 

7.  Judgment  (J  615*)— Separate  Notes  fob 
Same  Debt— Collateral  Satisfaction. 

In  such  a  case  the  creditor  can  malce  but 
a  single  proof  against  the  debtor  and  have  but 
one  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §§  1088,  1091 ;  Dec.  Dig.  g  615.*] 

8.  Bills  and  Notes  (§  141*) — Collateral  Se- 
curity-Notes OF  the  Same  Maker — Dif- 
ferent Debts. 

The  fact  that  the  subsequent  note  included 
other  indebtedness,  or  a  new  one  in  addition  to 
that  represented  by  the  old  note,  does  not  affect 
the  rule. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §$  338^  339,  350-354;  Dec. 
Dig.  i  141.*] 

9.  Principal  and  Surety  (g  112*)  —  Dis- 
charge-Note Held  as  CollateraI/— Part- 
Payment  OF  Principal  Note. 

Where  the  payee  of  a  note,  signed  by  a 
principal  and  two  sureties,  accepted  another 
note  from  the  principal  representing  the  same 
and  additional  indebtedness,  under  the  express 
agreement  that  the  old  note  was  to  be  retained 
as  collateral  for  the  new,  the  proceeds  of  prop- 
erty mortgaged  as  security  for  the  new  note, 
which  were  applied  to  the  payment  of  the  debt 
represented  thereby,  released  pro  tanto  the  sure- 
ties on  the  old  note. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  gg  226-234;  Dec.  Dig.  g 
112.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  the  Wilson  County  Bank  against 
J.  L.  Dies  and  others.  Judgment  in  the  cii^ 
cult  court  for  the  plaintiff  was  modified  and 


•For  other  casas  see  ume  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serias  ft  R«p'r  Iadez«s. 
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aflBrmed  by  tbe  Court  of  CItII  Appeals,  and 
defendants  bring  certiorari.    Affirmed. 

W.  B.  Chambers,  of  Nashville,  for  plain- 
tiff. liUard  Thompson,  of  Lebanon,  for  de- 
fendants. 

WILLIAMS,  J.  This  case  was  brought 
upon  a  note  dated  September  30,  1910,  in 
terms  as  follows: 

"Four  months  after  date  we  promise  to 
pa;  to  the  order  of  the  Lebanon  National 
Bank,  one  hundred  ninety-eight  &  S6/100  dol- 
lars. Renewal  of  note  due  Wilson  County 
Bank. 

"The  drawers  and  Indorsers  severally 
waive  presentment  for  payment,  protest  and 
notice  of  protest,  and  nonpayment  of  this 
note,  and  in  case  of  suit  agree  to  pay  court 
costs  and  all  reasonable  attorney  fees  for 
collecting  same,  and  the  principal  may  be 
granted  further  time,  after  due,  from  period 
to  period,  on  payment. of  interest,  without 
releasing  sureties. 

"[Signed]  B.  A.  Denton. 

"3.  R.  Odum,  Security. 
"J.  L.  Dies,  Security." 

Tbe  case  was  tried  before  the  circuit  Judge 
without  the  intervention  of  a  jury;  and  the 
court  on  request  filed  a  written  finding  of 
facts,  among  which  are  the  following: 

That  after  the  above  note  became  due  the 
defendant,  R.  A.  Denton,  principal,  executed 
to  the  bank  another  note  of  $779.01,  which 
covered  all  of  the  indebtedness  of  Denton  to 
the  bank,  including  the  amount  due  on  the 
above  note  In  suit,  as  well  as  some  other 
notes  and  some  items  of  money  at  the  time 
borrowed,  and  that  a  mortgage  upon  certain 
personalty  of  Denton  was  taken  to  secure  the 
payment  of  the  $779.01  note. 

The  last  note  embodied  an  agreement  that 
the  note  In  suit  "shall  be  held  by  the  bank 
as  collateral  security." 

That  no  agreement  for  delay  or  extension 
of  time  by  the  note  in  suit  was  entered  Into 
unless,  as  a  matter  of  law,  the  execution  of 
the  $779.01  note  which  matured  six  months 
after  its  date,  April  11,  1911,  amounted  to 
such  agreement. 

That  the  execution  of  the  new  and  larger 
note  was  not  accepted  by  the  bank  as  renew- 
al of  the  note  In  suit,  nor  as  payment  of 
same,  but  it  was  taken  and  held  as  addition- 
al evidence  of  the  Indebtedness,  the  same  in 
part  as  that  evidenced  by  the  note  In  suit. 

That  the  proceeds  of  the  sales*  under  the 
mortgage,  $277,  were  paid  and  credited  on 
tbe  $779.01  note. 

That  the  two  sureties,  Dies  and  Odom,  did 
not  know  of  the  execution  of  the  $779.01 
note  untU  some  time  thereafter,  when  their 
principal,  Denton,  informed  them  that  the 
old  note  had  been  settled  by  the  new  note, 
with  other  security,  to  wit,  the  mortgaged 
personalty. 

The  circuit  Judge  thereupon  rendered  Judg- 
ment against  the  principal  and  the  sureties 


for  the  full  amount  of  the  note,  and  the  sure- 
ties appealed  to  the  Court  of  CivU  Appeals, 
which  modified  the  Judgment  as  below  indi- 
cated. 

Petition  for  certiorari  was  filed  to  bring 
the  cause  before  this  court  for  review. 

The  grounds  nrged  for  reversal  are:  (1) 
That  the  sureties  were  released  from  liabil- 
ity on  the  note  in  suit  by  tbe  bank's  action 
In  extending  the  time  of  payment  in  tak- 
ing the  larger  note;  (2)  because  the  note 
sued  on  was  or  should  be  deemed  to  be  fully 
paid  by  the  proceeds  of  the  mortgage,  $277. 

[1]  It  is  clear  that,  even  if  the  second  note 
Is  to  be  deemed  a  renewal  or  extension  of 
the  first,  the  appellant  sureties  cannot  success- 
fully claim  that  they  were  released  from  lia- 
bility by  reason  of  such  renewal  or  extension 
granted  by  tbe  bank  to  their  principal,  since, 
first,  the  note  In  suit  expressly  stipulated 
that  the  principal  might  be  granted  further 
time  after  the  note  was  due,  from  period  to 
period  without  releasing  the  sureties. 

[2]  Second,  under  our  Negotiable  Instru- 
ments Act  <ActS  1899,  c.  94,  |  120,  subsea  6) 
a  surety  on  a  note  is  not  discharged  by  the 
taking  of  a  renewal  note  of  the  principal, 
extending  the  time  of  payment,  without  no- 
tice to  the  surety,  where  the  extension  is 
given  under  an  express  reservation  of  the 
right  of  recourse  against  the  surety.  And 
this  principle  is  operative  if  we  can  construe 
tbe  finding  of  facts  to  be  that  the  note  in  suit 
was  retained  In  possession  by  the  bank,  and 
that  the  right  of  action  thereon  against  the 
sureties  was  thereby  reserved.  Meredith  v. 
Dlbrell,  127  Tenn.  387,  155  S.  W.  163,  46  L. 
R.  A.  (N.  S.)  02. 

In  the  event  first  above  stated  (without 
discussion  of  or  specific  ruling  on  tbe  sec- 
ond ground  above)  the  sureties  were  not  re- 
leased; it  appearing  that  the  second  note 
was  in  point  of  fact  not  accepted  by  the  bank 
even  as  a  renewal,  but  only  as  an  additional 
evidence  of  the  indebtedness. 

A  contention  of  appellant  sureties,  how- 
ever, Is  that  the  second  note  amounted  to  a 
novation  or  payment  of  this  note  in  suit,  as 
a  necessary  legal  deduction  or  consequence. 

[3]  The  burden  of  proof  to  show  novation 
of  a  note  by  a  later  note  is  upon  him  who 
asserts    that    there    has    been  a  novation. 
Sharp  V.  Fly,  9  Baxt  4;  Lover  v.  Bessenger, . 
9  Baxt  393;   29  Cyc.  1139. 

[4]  The  rule  is  established  by  the  weight 
of  authority  that  where  a  new  note  is  given 
to  represent  the  consideration  of  a  former 
note,  and  the  original  is  retained,  the  new 
note  operates  only  as  a  suspension  of  the 
debt  evidenced  by  the  original,  and  is  not  a 
satisfaction  of  it  until  paid.  Daniel,  Neg. 
Inst  i  1266.  This  author  declares  that  there 
would  be  no  cancellation  of  the  older  note 
by  the  later  one  If  such  were  not  the  Inten- 
tion of  the  parties,  and  that  it  should  be 
shown  that  It  was  expressly  agreed  that  the 
old  one  should  be  extinguished,  In  order  to 
have  the  effect  of  extinguishment 
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The  rale  has  been  modified  in  this  state  to 
the  extent  that  a  presumption  is  raised  that 
the  old  note  is  extinguished  by  the  later  one; 
bat,  if  tliis  presumption  could  prevail  at  all 
in  cases  where  the  old  note  was  retained,  it 
has  been  held  that  proof  of  an  express  agree- 
ment of  the  parties  .touching  extinguish- 
ment or  payment  or  the  reverse  will  control. 
Bowman  v.  Rector,  59  S.  W.  369,  398. 

The  intention  of  the  obligor  that  the  exist- 
ing debt  should  be  discharged  by  the  new  ob- 
ligation must  be  concurred  in  by  both  debt- 
or and  creditor;  and  where  the  intention 
is  shown,  as  in  the  case  at  bar,  to  hare  been 
to  the  contrary,  it  seems  clear  that  neither 
novation  nor  payment  resulted. 

[S]  The  fact  that  two  evidences  of  one 
debt  in  the  two  notes  outstand  at  the  same 
time  should  not  confuse  the  determination 
of  the  real  rights  of  the  parties.  Such  prac- 
tice is  not  uncommon  in  business  operations; 
and  it  is  well  recognized  by  the  law  that  one 
of  such  evidences  of  the  same  debt  may  be 
treated  as  collateral  to  the  other,  and  the 
only  point  of  difficulty  in  the  cases  has  been 
in  relation  to  a  surety  on  the  paper,  and  as 
to  when  an  agreement  embodied  or  implied 
in  the  later  obligation  operates  to  postpone 
the  remedy  against  the  principal,  which  fac- 
tor, we  have  seen,  is  not  a  determining  one 
in  this  litigation. 

The  cases  are  numerous  that  illustrate  the 
rule  that  two  evidences  of  the  same  debt  may 
outstand,  the  one  as  collateral  to  the  other ; 
and  they  are  partially  collated  in  7  Gyc.  894, 
895,  to  support  the  doctrine  of  the  text  to 
the  effect  that  there  Is  no  extension  of  a  note, 
80  as  to  postpone  suit  or  discharge  a  surety, 
where  another  note  of  the  maker  is  taken 
merely  as  such  collateral. 

In  Continental  Life  Ins.  Co.  v.  Barker,  50 
CJonn.  567,  it  appeared  that  there  was  a  re- 
newal note  (not  in  payment  or  satisfaction) 
secured  by  a  mortgage  on  realty  taken  from 
the  maker  of  a  prior  note,  on  which  prior  note 
there  was  an  indorser,  who  did  not  agree  to 
the  renewal  The  court  said :  "It  is  express- 
ly found  that  the  second  note  was  taken  as 
additional  security  for  the  balance  due  on 
the  original  note,  and  not  in  satisfaction  of  it 
nor  as  a  substitute  for  it.  Both  notes  were 
liable  to  be  sued  at  any  time ;  the  one  being 
overdue  and  the  other  on  demand.  Of  course 
the  indorser  could  have  paid  the  first  note 
and  could  at  once  have  brought  a  suit  against 
the  maker.  He  was  also  entitled  to  the  ad- 
ditional security,  and  could  at  once  have 
brought  a  suit  on  that  note,  and  could  also 
have  proceeded  to  foreclose  the  mortgage. 
Instead  of  being  prejudiced  by  the  transac- 
tion it  was,  in  theory  at  least,  a  benefit  to 
him." 

In  Ripley  v.  Greenleaf,  2  Vt  129,  where  It 
appeared  that  the  holder  of  a  note,  having 
advanced  other  sums  to  the  maker,  took  a 
new  note  and  a  mortgage,  which  new  note 
and  mortgage  were  to  secure  both  the  old 
note  and  the  subsequent  advance,  nothing  be- 


ing said  as  to  the  holder  sning  on  the  old 
note,  it  was  held  that  the  transaction  did  not 
suspend  the  holder's  right  to  sue  on  the  old 
note.  See,  also,  London,  etc.,  Bank  v.  Par- 
rlott,  125  Cal.  472,  58  Pac  164,  73  Am.  St 
Rep.  64;  Fisher  v.  Denver  Nat  Bank,  22 
Ck)la  373,  381,  45  Pac.  440. 

Some  of  the  cases  present  the  phase  of  the 
new  note  of  the  same  maker  being  taken  as 
collateral  to  an  earlier  note,  wtille  others 
present  the  converse  phase,  the  maker's  ex- 
ecuting a  new  note,  and  the  payee  retaining, 
under  agreement  the  earlier  note  as  collater- 
al; but  both  are  as  one  so  far  as  the  point 
here  under  discussion  is  concerned. 

A  case  presenting  the  latter  phase  la  that 
of  National  Park  Bank  v.  Koehler,  137  App. 
Div.  785,  122  N.  Y.  Suiqp.  490,  decided  by  the 
Supreme  Court  of  New  Yortc  It  there  ap- 
peared that  the  maker  of  a  note  on  which 
Koehler  was  indorser,  shortly  before  maturity 
of  that  note  requested  an  extension  or  re- 
newal. The  Indorser  being  out  of  the  country, 
the  maker  suggested  to  the  holder  bank,  which 
had  declined  to  accept  a  new  Indorser  on  the 
renewal  note,  that  the  old  note  with  Koeh- 
ler's  indorsement  be  held  by  the  bank  as 
collateral  until  the  new  note  was  paid.  This 
was  acceded  to.  The  court  held  that  plainly 
the  first  note,  sued  on,  was  not  paid;  that 
the  fair  Inference  from  the  entire  transac- 
tion (including  the  fact  of  the  protest  of  the 
first  note)  was  that  the  bank  reserved  Its 
right  to  proceed  forthvrith  against  Koehler, 
as  indorser;  that  Koehler  could  have  taken 
up  the  indorsed  note  and  sued  the  maker. 
The  court  further  said:  "Each  case  turns 
on  the  Intention  of  the  parties,  which  is  a 
question  of  law  if  tb^r  acts  and  words  are 
unequivocal,  a  question  of  fact  if  different 
inferences  may  be  drawn."  See,  also.  Bran- 
nan,  Neg.  Inst  122 ;  Weakly  v.  Bell,  9  Watts 
(Pa.)  273,  36  Am.  Dec.  116,  124;  Peninsular 
Savings  Bank  v.  Hosle,  112  Mich.  351,  70  N. 
W.  890. 

As  will  be  noted,  the  only  difficulty  the 
court  had  in  the  above  New  York  case  was  on 
the  point  whether  there  was  fairly  infera- 
ble a  reservation  by  the  bank  of  a  right  of 
action  against  the  indorser  (a  point  dis- 
cussion of  which  under  the  Negotiable  In- 
struments Act  we  have  already  waived  as 
unnecessary),  but  the  court  conceived  that 
the  first  note  was  clearly  collateral  to  the 
second. 

[6]  But  it  is  argued  that  since  the  first 
note  was  recited  in  the  second  to  be  held  as 
collateral  security,  by  operation  of  law  the 
first  note  was  necessarily  extinguished,  since 
in  order  to  a  pledge  thereof  by  the  maker 
as  pledgor  it  must  be  conceived  of  as  being  in 
his  possession  to  pledge;  and,  when  in  his 
possession,  it  would  be  extinguished  as  to 
the  sureties  thereon. 

In  a  true  sense  one  personal  obligation  of 
a  debtor  proper  cannot  become  the  subject- 
matter  of  a  pledge  or  collateral  security 
proper,  or  in  the  sense  of  pledged  collateral. 
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for  tbe  Becnrlty  of  another  obligation  of  tbe 
same  debtor,  for  tbe  reason  that  a  debtor's 
own  personal  obligation  is  no  part  of.  bis 
personal  property,  and  cannot  be  the  subject 
of  such  a  pledge — ^is  a  liability  and  not  an 
asset.  International  Trust  Co.  v.  Union  Cat- 
Ue  Co.,  3  Wyo.  803,  31  Pac  408,  19  L.  K.  A. 
640;  In  re  Waddell-EntE  Co.,  67  Conn.  324, 
35  AU.  25T;  31  Cyc.  794 ;  Jones,  Coll.  Sec.  }  1. 

There  is  nothing  in  these  cases  (and  the 
aathoritles  so  treat  of  them)  that  militates 
against  the  role,  above  recited,  that  one  evi- 
dence, of  tbe  same  debt  may  stand  as  collat- 
eral to  another  evidence  of  the  same  debt 

In  the  case  at  bar  there  was  no  pledge  of 
the  first  note  attempted  to  be  made  as  pro- 
ceeding from  the  possession  of  the  maker, 
Denton.  The  agreement  was,  as  found,  that 
tbe  bank  retained  possession,  and  the  second 
note  only  recited  that  it  was  "held  by  the 
bank  as  collateral  security,"  which,  as  we 
have  seen,  was  competent  to  be  done.  Fur- 
ther, tbe  trial  Judge  found  that  the  new  note 
was  not  even  held  as  a  renewal,  but  "was 
taken,  and  held  as  an  additional  evidence  of 
indebtedness."  In  other  words,  both  evi- 
dences were  to  exist,  each  collateral  to  the 
other.  The  finding  of  fact  negatives  the  pos- 
session of  the  note  on  the  part  of  Denton 
for  any  attempted  pledge  purpose  proper. 

Mr.  Jones,  in  h^  work  on  Collateral  Se- 
carities,  at  the  section  dted  supra,  after  stat- 
ing the  rule  that  tbe  personal  obligation  of 
tile  principal  debtor  is  not,  strictly  speaking, 
pledgeable  as  collateral  security  to  that  debt- 
or's obligation,  proceeds  to  say  that  where 
tbe  note  placed  as  collateral  was  one  signed 
by  the  maker  and  indorsed  by  three  others, 
"It  is  difficult  to  see  any  good  reason  why 
this  note  should  not  have  been  regarded,  as 
collateral  security.  The  indorsed  note  may 
have  had  the  effect  of  extending  tbe  time  .of 
payment,"  and  for  that  reason  have  released 
the  surety.  But  the  phase  of  release  is  one 
we  are  to  leave  aside  in  the  case  at  bar,  we 
repeat.  When  thus  left,  nothing  can  be  urg- 
ed, as  we  conceive,  to  effect  a  discharge  of 
the  sureties. 

It  has,  quite  unanimously  we  believe,  been 
held  that  a  note  of  A.,  which  has  collateral 
securities  attached  or  a  Uen  incident,  may  be 
treated  as  collateral  to  another  note  of  A., 
and  both  the  note  and  Its  collateral  or  lien 
enforced  so  far  as  to  preserve  to  the  creditor 
the  benefit  of  the  collateral  or  lien.  In  re 
Waddell-Entz,  supra ;  Easton  v.  Bank,  127  U. 
S.  532,  8  Sup.  Ct  1297,  32  L.  Ed.  210;  Dl- 
bert  V.  D'Arcy,  248  Mo.  617,  154  S.  W.  1116. 
Why  not  then  the  benefit  of  tbe  incident  of 
the  suretyship  of  a  personal  surety? 

[7]  While  it  is  true  two  notes  may  thus 
exist,  the  creditor  can  make  only  a  single 
proof  against  the  debtor  and  have  but  one 
satisfaction.  Jones,  ColL  Sec.  i  588d.  It  is 
really  in  substantiation  of  this  rule  that  the 
decisions  in  International  Trust  Co.  v.  Union 
Cattle  Co.,  supra,  and  In  re  Waddell-Entz 


Ca,  supra,  are  directed.  A  reading  of  these 
cases  will  make  plain  that  on  principle  they 
are  not  In  opposition  to  the  other  line  of  au- 
thorities above  quoted  and  cited. 

[II  The  fact  tliat  the  new  note  of  $779.01 
included  other  indebtednesses,  or  a  new  one 
along  with  that  evidenced  by  the  earlier  note 
sued  on,  cannot  work  a  difference  in  princi- 
ple. That  feature  was  treated  of  In  Cotton 
V.  AUaa  Nat  Bank,  145  Mass.  49,  12  N.  E. 
850,  856,  where  It  was  said:  "In  regard  to 
giving  time  on  the  $50,000  debt,  the  effect 
upon  that  debt  and  its  security  by  renewing 
the  note  as  part  of  a  larger  note  was  the 
same  as  if  it  had  been  renewed  alone. 
•  •  •  The  amount  of  the  debt  can  be  as- 
certained, and  the  payments  made  properly 
applied,  with  as  much  certainty,  and  by  the 
same  computations,  as  if  the  new  note  had 
not  been  given."    Ripley  v.  Greenleaf,  supra. 

[I]  In  regard  to  tbe  right  of  the  sureties 
In  or  by  reason  of  the  proceeds  of  the  mort- 
gaged personalty:  The  creditor  bank  applied 
these  as  credits  on  tbe  last  note  secured  by 
the  mortgage.  In  so  doing  the  sureties  ob- 
tained pro  tanto  satisfaction,  which  was  the 
true  and  Just  measure  of  their  rights.  This 
second  note  represented  in  part  the  indebt- 
edness on  which  they  were  sureties,  and 
when  there  was  a  realization  on  the  personal- 
ty conveyed  to  secure  the  large  note  in  all 
its  constituent  parts,  and  the  proceeds  were 
thus  credited  thereon,  the  sureties  cannot 
complain. 

We  have  not  for  consideration  the  doctrine 
of  application  by  a  court  of  law  of  payments, 
since  here  the  bank  as  creditor  has  itself 
made  the  appropriation.  Bussey  v.  Grant, 
10  Humph.  238 ;  Mason  v.  Smith,  11  Lea,  67, 
74;  30  Cyc.  1240. 

The  Court  of  Civil  Appeals,  in  modifying 
the  Judgment  of  the  trial  court  so  as  to  ad- 
Judge  pro  tanto  satisfaction,  did  not  err; 
afiirmed. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  STATE. 

SAME  V.  DIXIE  COTTON  OIL  CO. 
(Supreme  Court  of  Arkansas.    March  16,  1914.) 

1.  CaRBIEBS     ({    13*)   —   DlSCBIUINATION     AND 
OVEBCHABGK— UNLAWFUI.     DiSCEIMI.VATIOSf. 

Railroad  companies  cannot  make  private 
contracts  by  which  they  undertake  to  disregard 
the  duty  that  is  cast  upon  them  by  tbe  law  and 
public  policy  which  require  equal  treatment  to 
all  shippers  upon  their  lines. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  g§  21-24 ;   Dec.  Dig.  i  13.*] 

2.  CAKBIEBS     (§     13*)  —  DiSCKIMlNATION     AND 

OvEBCHABGE— Unlawful  Discbiminaiion. 
The  Iron  Mountain  Railroad  was  one  mile 
from  a  cotton  mill,  with  the  line  of  the  Cotton 
Belt  Railroad  intervening  between  it  and  a 
point  near, the  mill.  The  Iron  Mountain  built 
a  spur  from  the  mill  to  the  Cotton  Belt,  and,  in 
consideration  of  the  permission  to  use  the  spur, 
the  Cotton  Belt  gave  the  use  of  its  intervening 
track,  thus  connecting  the  Iron  Mountain  with 
the  mill,  and  consequently  eliminating  the 
switching  charges  to  tbe  mill  for  shipments  over 


*For  othar  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  t  Am,  Dig.  Ke7-No.  Series  A  Rep'r  Indeze* 
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the  Iron  Monntain.  There  was  another  oil 
mill  located  nearby,  and  connected  by  a  spur 
with  the  Cotton  Belt ;  but  it,  not  bein^  included 
in  the  contract,  and  not  being  on  the  line  of  the 
Iron  Mountain,  was  required  to  pay  switching 
charges  for  such  shipments.  Held,  that  there 
was  no  discrimination  between  the  two  mills 
since,  under  the  facts,  they  were  not  similarly 
situated. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  21-24;    Dec.  Dig.  i  13.*] 

3.  Cabriebs    ({    20*)  — Obdeb    of    Railboad 
commission—collatebal  attack. 

In  a  collateral  proceeding  by  the  state 
against  railroads  to  recover  penalties  for  vio- 
lating an  order  of  the  Railroad  Commission,  the 
validity  of  the  order  could  be  attacked. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  33-^9,  133,  927  ;   Dec.  Dig.  §  20.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fulk,  Judge. 

Actions  by  the  State  and  by  the  Dixie  Cot- 
ton Oil  Company  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 
The  actions  were  consolidated.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  dismissed. 

As  shown  by  the  joint  abstract  filed  by  the 
appellants  in  this  cause,  two  suits  were 
brought  against  the  appellants,  the  first  by 
the  state  through  its  then  prosecuting  at- 
torney, Roy  D.  Campbell,  seeking  to  recover 
a  Judgment  for  $3,000,  as  a  penalty  tor  an 
alleged  violation  of  order  No.  825  of  the 
Arkansas  Railroad  Commission,  and  the  vio- 
lation of  Act  No.  422  of  the  General  Assembly 
of  the  state  of  Arkansas,  approved  May  28, 
1907.  The  second  suit  was  brought  by  the 
state  through  Its  then  prosecuting  attoixey, 
Robert  L.  Rogers,  for  an  alleged  violation 
of  said  order  and  (St  said  act,  seeking  to 
recover  judgment  for  $60,000.  These  two 
suits  were  consolidated  by  the  court,  and  by 
agreement  were  submitted  along  with  the 
suit  of  the  Dixie  Cotton  Oil  Co.  v.  St.  Louis, 
Iron  Mountain  &  Sou.  Railway  Co.,  where 
Judgments  were  rendered  against  each  appel- 
lant for  $10,000. 

This  order  of  the  Railroad  Commission, 
No.  825,  was  made  on  September  20.  1909, 
and  commanded  the  appellant  railroad  com- 
panies, from  and  after  October  15,  1909,  to 
desist  and  refrain  from  rendering  switching 
sei-vlces  to  or  for  the  Buckeye  Cotton  Oil 
Company  on  more  favorable  terms  than  were 
accorded  the  Dixie  Cotton  Oil  Company. 
These  oil  companies  were  competitors  In  the 
cotton  oil  business,  and  both  received  and 
shipped  large  quantities  of  freight.  It  was 
alleged  In  the  above  suits  that,  notwith- 
standing the  order  of  the  Railroad  Commis- 
sion and  the  above-mentioned  act  of  the 
General  Assembly  of  this  state,  appellant 
railroads  had  willfully  and  intentionally  dis- 
criminated against  the  said  Dixie  Cotton  Oil 
Company  by  charging  the  Dixie  Company 
with  switching  charges,  when  no  such  charg- 
es were  made  against  the  Buckeye  Company. 
In  the  first  case  Judgment  was  prayed  in  the 


sum  of  $3,000.  The  complaint  filed  by  Rog- 
ers, as  prosecuting  attorney,  recited  substan- 
tially the  same  facts  set  up  in  the  first  com- 
plaint, but  prayed  judgment  for  $60,000.  The 
appellee  Dixie  Cotton  Oil  Company  sued  the 
appellant,  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company,  for  the  alleged  dis- 
crimination against  It,  and  set  up  8ul>stan- 
Ually  the  same  facts  as  are  recited  In  the 
two  state  cases,  and  prayed  judgment  for 
$169,000. 

Demurrers  were  filed  to  the  various  com- 
plaints, upon  the  ground  that  they  stated  no 
cause  of  action,  and  did  not  show  any  viola- 
tion of  the  provisions  of  Act  No.  422  of  the 
General  Assembly,  approved  May  28,  1907, 
which  act,  It  was  alleged,  appellants  had 
violated,  and  for  the  further  reason  that  the 
Railroad  Commission  had  no  authority  to 
make  order  No.  825,  and  for  the  further  rea- 
son that  said  order  was  unconstitutional,  as 
violative  of  section  10  of  article  1  and  of  sec- 
tion 1  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  and  for  the 
further  reason  that  the  sections  of  Klrby's 
Digest  which  are  said  to  confer  the  authority 
to  sue  for  the  penalties  herein  sued  for  are 
In  contravention  of  section  9  of  article  2 
and  of  section  21  of  article  2  of  the  Con- 
stitution of  this  state. 

Tliese  causes  were  heard  upon  the  same 
evidence  (with  some  additional  evidence) 
which  was  taken  in  the  hearing  of  a  petition 
of  the  Dixie  Cotton  OH  Company  filed  before 
the  Interstate  Commerce  Commission,  seek- 
ing a  reparation  of  the  switching  charges 
alleged  to  have  been  unlawfully  charged  up- 
on Interstate  shipments;  and  the  facts  of 
this  case  are  so  clearly  and  succinctly  stated 
in  the  opinion  In  that  case  that  we  copy  the 
statement  of  facts  contained  in  that  opinion 
as  .follows : 

"Complainant  is  a  corporation  engaged  in 
the  manufacture  of  cotton  seed  products  at 
Argenta,  Ark.  By  petition  filed  May  20, 
1911,  it  alleges  undue  discrimination,  in  that 
on  interstate  traflic  defendants  collect  a 
charge  of  $3  per  car  for  switching  cars  of 
freight  between  its  plant  and  the  junction  of 
the  St.  Louis,  Iron  Ifountain  &  Southern 
Railway  (hereinafter  called  the  Iron  Moun- 
tain) with  the  St.  Louis  Southwestern  Rail- 
way (KSrelnafter  called  the  Cotton  Belt), 
while  no  charge  is  made  for  a  similar  serv- 
ice to  and  from  the  plant  of  the  Buckeye 
Cotton  Oil  Company,  which  Is  also  located 
at  Argenta.    Reparation  Is  asked. 

"Argenta  Is  on  the  north  bank  of  the  Ar^ 
kansas  river,  opposite  Little  Rock,  Ark. 
Complainant's  plant  is  on  a  spur  track  of  the 
Cotton  Belt  about  a  mile  east  of  Its  Junction 
with  the  Iron  Mountain.  The  Chicago,  Rock 
Island  &  Pacific  Railwoy  also  reaches  com- 
plainant's plant.  The  plant  of  the  Buckeye 
Oil  Company,  engaged  in  the  same  business, 
is  al>out  2,000  feet  from  complainant's  plant 
In  a  southwesterly  direction.    In  the  imme- 
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dlate  Ticlnltr  of  tbe  bnlldings  of  the  Buck- 
eye Cotton  Oil  Company  la  the  plant  of  the 
Arkansas  FertlUzer  Company.  Both  of  tbese 
last-named  concerns  are  near  tbe  tracks  of 
and  are  served  by  tbe  Chicago,  Rock  Island 
•  &  Paclflc. 

"Prior  to  1906  tbe  Buckeye  Company  was 
not  reached  by  tbe  Cotton  Belt  nor  by  the 
Iron  Mountain.  In  April  of  that  year  tbese 
carriers  entered  into  a  contract  under  tbe 
terms  of  which  the  Iron  Mountain  agreed  to 
construct  a  switch  track  leading  from  a  point 
OS  the  track  of  the  Cotton  Belt,  about  1,000 
feet  south  of  complainant's  plant,  to  tbe 
plants  of  the  Fertilizer  Company  and  the 
Buckeye  Company.  In  consideration  of  the 
use  by  the  Iron  Mountain  of  the  Cotton  Belt's 
tracks  from  tbe  junction  and  exchange  point 
of  the  two  lines  to  tbe  point  of  tbe  switch 
connection  here  in  question,  the  latter  was 
granted  equal  rights  with  the  former  in  the 
Dse  of  tbe  switch  track  to  the  two  indus- 
tries. After  the  contract  was  made,  and  tbe 
switch  was  constructed,  the  plants  on  the 
switch  track  were  treated  as  being  on  the 
tracks  of  both  the  Cotton  Belt  and  tbe  Iron 
Mountain.  This  gave  these  two  concerns  the 
serrices  of  l>otb  carriers,  and  no  switching 
cliarges  were  made  by  either  of  them  for  the 
service  of  delivering  cars  to  and  receiving 
cars  from  those  industries.  On  inbound 
car  load  shipments  received  from  tbe  Iron 
Mountain  to  be  delivered  to  complainant,  and 
received  from  complainant  for  delivery  to  the 
Iron  Mountain,  the  Cotton  Belt  performs  tbe 
service  of  hauling  the  cars  about  one  mile, 
and  charges  $3  per  car.  On  competitive  busi- 
ness tbe  Iron  Mountain  absorbs  this  charge 
on  both  inbound  and  outbound  traffic.  Cars 
of  freight  reaching  Argenta  over  the  rails  of 
tbe  Iron  Mountain,  destined  to  tbe  Buckeye 
plant,  are  moved  to  that  industry  free  of 
diarge;  tbe  entire  track  from  the  junction 
point  with  tbe  Cotton  Belt  being  considered 
part  of  the  Iron  Mountain's  terminals.  Cars 
of  freight  reaching  Argenta  over  the  Cotton 
Belt,  destined  to  the  Buckeye  plant,  are  like- 
wise moved  to  that  industry  free  of  charge; 
tbe  tracks  to  the  Buckeye  plant  being  regard- 
ed as  a  continuation  of  tbe  Cotton  Belt's  ter- 
minals. When  car  load  freight,  destined  to 
complainant,  reaches  Argenta  via  the  Cotton 
Belt,  there  is  no  charge  for  switching;  com- 
plainant's plant  being  on  the  rails  of  tbe  Cot- 
ton Belt.  When  car  load  freight  from  non- 
competitive points,  destined  to  complainant, 
moves  to  Argenta  via  the  Iron  Mount'Enn,  it 
is  delivered  to  tbe  Cotton  Belt,  which  switch- 
es it  to  complainant's  plant  at  a  charge  of  $3 
per  car. 

"As  we  understand  it,  the  defendant's  con- 
toition  is  that  the  Buckeye  plant  is  situated 
on  the  rails  of  each  carrier,  and  that  the  ef- 
fect of  tbe  contract  is  to  make  the  Iron 
Mountain  switch  a  part  of  the  tracks  of  the 
Cotton  Belt  and  the  tracks  of  the  Cotton 
Belt,  to  tbe  extent  that  they  are  used,  a  part 
of  the  tracks  of  the  Iron  Mountain.    Defend- 


ants also  contend  that  complainant's  factory 
is  not  on  the  rails  of  the  Iron  Mountain,  and 
therefore  transportation  of  freight  to  It  Is 
made  under  circumstances  different  from 
those  which  obtain  with  reference  to  tbe 
Buckeye  plant 

"It  is  not  contended  by  tbe  complainant 
that,  if  the  rails  of  tbe  Iron  Mountain  and 
Cotton  Belt  actually  reached  tbe  Buckeye 
plant,  it  would  be  subjected  to  discrimination 
by  the  imposition  of  switching  charges  on 
shipments  to  it  from  noncompetitive  Iron 
Mountain  points.  It  is  the  general  custom 
of  all  carriers  by  rail  to  haul  freight  from 
points  on  their  respective  lines  to  industries 
located  on  their  own  sidings  without  the  im- 
position of  switching  charges.  It  is  a  well- 
recognized  practice  among  carriers  to  agree 
as  to  trackage  rights  and  privileges  between 
one  another  for  tbe  common  use  of  a  part  of 
tbe  line  of  one  in  such  a  manner  as  to  make 
the  tracks  subject  to  the  agreement  a  part 
of  both  roads.  In  pursuance  of  the  general 
practice  the  Cotton  Belt  and  Iron  Mountain 
have  made  such  arrangement  respecting  the 
spur  track  which  runs  to  the  Buckeye  and 
Fertilizer  plants.  The  Iron  Mountain  built 
tbe  spur,  and  needed  the  use  of  Cotton  Belt 
tracks  In  order  to  reach  it  economically;  the 
Cotton  Belt  needed  tbe  spur  in  order  to  reach 
the  industries.  The  effect  of  the  trackage 
agreement  is  to  put  the  Buckeye  plant  on 
the  lines  of  each  carrier.  There  does  not  ap- 
pear to  be  anything  unreasonable  or  unjust 
in  such  an  arrangement,  or,  so  far  as  tbe 
record  indicates,  In  the  practices  which  have 
resulted  from  It.  The  free  switching  servlca 
rendered  by  both  defendants  to  the  Buckeye 
plant  under  tbe  circumstances  shown  does 
not,  in  our  opinion,  constitute  undue  preju- 
dice to  complainant  within  the  meaning  of 
tbe  act 

"It  follows  that  the  complaint  should  be 
dismissed,  and  it  will  be  so  ordered." 

When  the  case  was  submitted  in  the  cir- 
cuit court,  the  record  before  the  Interstate 
Commerce  Commission  was  offered  in  evi- 
dence, and  it  is  said  that  the  circuit  court 
had  before  It,  not  only  this  evidence,  but  al- 
so certain  additional  evidence,  and  such  was 
the  case;  but  it  does  not  appear  that  tbe  ev- 
idence before  the  circuit  court  was  different 
in  any  essential  particular  from  that  offered 
before  the  Interstate  Commerce  Commission. 
Other  facts  will  be  stated  in  the  opinion. 

E.  B.  Kinsworthy  and  T.  D.  Crawford,  both 
of  Little  Rock,  S.  H.  West,  of  St  Louis,  Mo., 
and  Bridges  &  Wooldridge,  of  Pine  Bluff,  for 
appellant  Wm.  L.  Moose,  Robt  L.  Rogers, 
and  Morris  M.  &  Louis  M.  Cohn,  all  of  Little 
Rock,  for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
al)ove).  Respective  counsel  have  cited  and  re- 
viewed many  cases,  and  have  evinced  much 
learning  and  research  in  the  presentation  of 
their  views  regarding  tbe  powers  and  duties 
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of  the  State  Railroad  Commission  In  pro- 
blbiting  discrinilnatlon  upon  ttie  part  of  com- 
mon carriers  against  shippers.  On  a  careful 
consideration  of  these  briefs  we  are  led  to 
the  conclusion  that  there  is  no  wide  difference 
'  of  opinion  between  counsel  as  to  the  duties 
of  common  carriers  to  serve  all  alike,  and 
this  case  presents  very  largely  a  question  of 
fact  as  to  whether  or  not  any  discrimination 
has  been  practiced  against  appellee  Dixie 
Cotton  Oil  Company. 

[1  ]  The  trend  of  all  modern  legislation,  up- 
on the  'part  of  the  Legislatures  of  the  states 
of  the  Union,  as  well  as  of  that  upon  the 
part  of  the  Congress,  is  to  secure  equal  and 
just  treatment  and  facilities  to  all  shippers 
similarly  situated,  and  to  prevent  the  giving 
of  any  preferences,  or  the  making  of  any  dis- 
crimination by  any  means  whatsoever;  and 
It  may  be  said  that  this  end  has  been  ac- 
complished, in  so  far  as  that  result  can  be 
achieved  by  legislation,  so  that  the  law  in 
general  terms,  as  announced  in  numerous 
cases,  may  be  said  to  be  that  railroad  com- 
panies cannot  make  private  contracts  by 
which  they  undertake  to  disregard  the  duty 
that  is  cast  upon  them  by  the  law  and  the 
public  policy  wWch  requires  equal  treatment 
to  all  shippers  upon  their  lines.  Armour  v. 
United  States,  209  U.  S.  56,  28  Sup.  Ct.  428, 
62  L.  Ed.  681 ;  N.  Y.,  N.  H.  &  H.  Ry.  Co.  v. 
Interstate  Commerce  Com.,  200  U.  S.  361, 
391,  26  Sup.  Ct  272,  50  L.  Ed.  515 ;  Southern 
Pac.  Term.  r.  Inters.  Com.  Com.,  219  U.  S. 
498,  525,  31  Sup.  Ct  279,  55  U  Ed.  310. 

[2]  The  appellee  Dixie  Cotton  Oil  Company 
says  it  has  not  been  thus  treated,  but  that, 
upon  the  contrary,  it  has  been  and  is  now  l>e- 
ing  discriminated  against  in  that  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  (hereafter  called  the  Iron  Moun- 
tain) does  switching  for  the  Buckeye,  Com- 
pany for  which  no  charge  is  made,  whereas, 
a  charge  of  $3  for  each  car  delivered  to  its 
own  plant  is  made,  when,  as  it  is  said,  neither 
of  the  cotton  oil  companies  are  situated  upon 
the  line  of  the  Iron  Mountain  Railway  Com- 
pany. The  fact  and  the  right  of  railroad 
companies  to  do  switching  free  of  charge  for 
all  industries  located  upon  their  lines  is 
recognized.  The  Dixie  Company  is  located 
upon  the  lines  of  both  the  Rock  Island  and 
the  Cotton  Belt  Railroads,  and  neither  of 
those  companies  makes  a  charge  against  the 
Dixie  Company  for  switching  for  freight 
shipped  over  their  lines.  The  Iron  Mountain 
does  make  a  charge  against  the  Dixie  Com- 
pany, l>ecau8e  it  says  that  company  is  not 
located  upon  its  line.  Ilhe  right  to  make 
a  switcning  charge  for  car  deliveries  to  an 
industry  not  situated  on  the  delivering  car^ 
rler's  line  is  recognized  by  all  parties  to  this 
litigation,  and  the  existence  of  this  right  is 
too  thoroughly  settled  to  be  questioned  here. 
So,  as  will  be  seen  from  this  statement  of 
the  respective  contentions,  the  questions  here 
involved  are  chiefly  questions  of  fact. 

The   order   of   the  Railroad   CommtesioQ 


complained  of  requires  the  railroad  com- 
panies, on  and  after  the  15th  day  of  October, 
1909,  and  until  the  further  orders  of  the  com- 
mission, to  desist  and  refrain  from  rendering 
switching  services  to  the  Buckeye  Cotton  Oil 
Company  upon  other  or  more  favorable  terms 
than  are  accorded  by  the  railroad  companies, 
or  either  of  them,  to  the  Dixie  Company; 
and  the  said  companies  are  required  to  per- 
form switching  services  to  and  from  the 
plant  of  the  Dixie  Company  at  and  for  the 
switching  rates  now  maintained  and  charged 
by  said  companies  against  the  Buckeye  Com- 
pany for  similar  services.  This  order  of  the 
commission  could  be  complied  with  only  by 
the  acquisition  of  a  spur  track  connecting  the 
Iron  Mountain  Railway  Company  with  the 
Dixie  Company,  or  by  refunding  to  that  com- 
pany the  switching  charges  wUch  It  is  re- 
quired to  pay  the  Cotton  Belt  Company  for 
handling  freight  either  outward  bound  or 
Inward  bound  to  it  over  the  lines  of  the  Iron 
Mountain  Railway  Company,  or  by  appellants 
abandoning  their  arrangement  under  which 
lH)th  companies  reach  the  plant  of  the  Buck- 
eye Company  and  do  switching  for  that  com- 
pany without  making  any  charge  therefor. 
The  appellee  Dixie  Company  says  that  It 
does  not  contend  that  the  Iron  Mountain 
Railway  Company  should  be  required  to 
build  a  spur  connecting  the  line  of  that  rail- 
road with  its  plant;  but,  while  It  does  not 
make  tnat  demand  directly,  this  requirement 
is  the  alternative  of  its  demand,  and  of  the 
order  of  the  Railroad  Commission. 

It  must  be  and  is  conceded  that  the  Rail- 
road Commission  has  no  authority  to  com- 
pel the  Iron  Mountain  Company  to  build  a 
spur  to  connect  with  the  Dixie  plant  as  this 
plant  Is  situated  more  than  a  mile  from  the 
track  of  that  railroad  company.  The  real 
question,  therefore,  is  whether  or  not  the 
railroad  companies  have  the  right  to  perform 
switching  services  for  the  Buckeye  Com- 
pany without  charge.  Appellee  insists  that 
the  Buckeye  Company  is  not  situated  upon 
the  track  of  either  of  the  appellant  compa- 
nies, and  that  It  is  only  by  a  subterfuge  that 
the  contrary  is  made  to  appear.  But  we  do 
not  think  the  evulente  supports  this  position. 
The  proof  shows  that  the  Buckeye  Company's 
plant  when  originally  erected  had  switching 
facilities  only  over  the  tracks  of  the  Rock 
Island  Railway  Company,  and  that  it  sub- 
sequently acquired  at  its  own  cost  a  right  of 
way  .connecting  Its  plant  with  the  tracks  of 
the  Cotton  Relt  Company;  and  it  entered 
into  an  arrangement  with  the  Iron  Mountain 
Company  by  which  that  company  constructed 
a  necessary  track  to  make  physical  con- 
nection between  the  spur  track  which  the 
Buckeye  Company  already  owned  and  tl 
main  line  of  the  Cotton  Belt  Railroad. 
Ing  acquired  this  contractual  righ' 
railroad  companies  entered  into  a 
by  the  terms  of  which  each 
of  the  other,  so  that  each  cqj 
an  entry  to  the  plant 
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pany.  As  a  result  of  this  arrangemeDt,  cars 
from  the  Iron  Mountain  tracks  are  hauled 
over  the  line  of  the  Cotton  Belt  Railroad  to 
the  Junction  of  that  railroad  with  the  spur 
track  which  conttects  with  the  Buckeye  Com- 
pany, and  the  cars  are  then  switched  over 
that  spur  to  that  plant  The  Cotton  Belt 
Company  reaches  the  plant  of  the  Buckeye 
Company  by  running  over  Its  own  track  to 
the  Junction  with  the  Iron  Mountain  spur, 
and  thence  over  this  spur  to  the  Buckeye 
plant  This  arrangement  Is  not  unlawful,  nor 
can  It  t)e  said  that  It  violates  any  public  pol- 
icy. Indeed,  such  arrangements  are  very 
common,  and  are  equally  advantageous  to 
the  carrier  and  the  shipper  alike.  Now,  the 
real  purpose  of  this  litigation  is,  not  to  dis- 
turb that  arrangement,  but  to  compel  its  ex- 
tension; in  other  words,  to  require  the  rail- 
road companies  to  enlarge  the  scope  of  their 
contract  so  that  the  Dixie  Company  may 
hare  free  switching  services  of  cars  Inbound 
or  outbound  over  the  Iron  Mountain  Rail- 
road. Of  course  tills  is  not  asked  directly; 
but  it  is  the  alternative  of  the  relief  which 
it  seeks,  both  as  the  result  of  the  order  of 
the  Railroad  Commission  which  it  procured 
that  commission  to  make,  and  the  litigation 
which  it  instituted  for  the  recovery  of  pen- 
alties against  the  api>ellant  railroad  com- 
panies for  the  alleged  discrimination. 

It  occurs  to  us  that  a  fair  statement  of 
the  .position  of  the  Dixie  Company  is  to  say 
that  because  the  railroad  companies  have 
made  a  contract  which  resulted  in  giving 
the  Buckeye  Company  free  switching  services, 
they  should  therefore  be  compelled  to  en- 
large the  contract  so  that  it  may  have  free 
switching  services.  The  Dixie  Company's 
plant  Is  more  than  a  mile  from  the  main 
line  of  the  Iron  Mountain  Railroad,  and  it  is 
4,187  feet  from  the  main  line  of  the  Iron 
Mountain  Railroad  to  the  point  of  Junction 
on  the  main  line  of  the  Cotton  Belt  with  the 
Buckeye  spar,  and  it  is  1,545  feet  from  this 
spur  Junction  to  the  point  where  the  Dixie 
Company  switch  connects  with  the  Cotton 
Belt  Railroad,  and  from  this  last-mentioned 
switch  it  appears  to  be  632  feet  still  further 
to  the  Dixie  plant  A  part  of  the  evidence 
heard  before  the  court  below,  wtiich  was 
not  ottered  at  the  hearing  before  the  Inter- 
state Commerce  Commission,  related  to  the 
manner  in  whidi  switching  was  done  for  the 
Buckeye  Company  by  the  appellant  railroad 
comimnles.  There  was  evidence  to  the  effect 
that  the  Iron  Mountain  Railroad,  in  switch- 
ing cars,  which  had  been  received  over  its 
line,  to  the  Buckeye  plant,  frequently  ran 
its  engines  beyond  the  point  where  the 
Dixie  switch  connects  with  the  Cotton  Belt 
and  that  trains  have  been  run  as  far  on  the 
line  of  the  Cotton  Belt  Railroad  as  the  Dixie 
plant  itself.  But  that  fact  is  not  controlling. 
It  is  necessarily  true  that  the  Iron  Mountain 
Railway  Company  would   be  compelled  to 


use  more  of  the  track  of  the  Cotton  Belt 
Railroad  to  afford  switching  facilities  to  the 
Dixie  Company  than  would  be  or  is  required 
to  afford  the  same  service  to  the  Buckeye 
Company,  and  it  does  not  follow  that  be- 
cause these  railroads  have  seen  proper  to 
enter  into  an  arrangement  which  permits 
the  Joint  use  of  a  portion  of  their  tracks, 
they  must  therefore  contract  for  an  en- 
larged Joint  use  whenever  called  upon  so  to 
do.  A  statement  of  this  position  carries  its 
own  refutation.  It,  because  they  had  con- 
tracted for  the  Joint  use  of  a  rod  of  their 
track,  they  could  be  required  to  contract 
for  the  Joint  use  of  a  mile,  there  would  be  no 
limitation  of  the  exactions  of  this  nature 
which  might  be  made  against  them. 

The  full  measure  of  the  duty  of  railroad 
carriers  is  to  furnish  equal  facilities  to  all 
persons  similarly  situated,  and  we  think  the 
facts  of  this  case  clearly  show  the  two 
cotton  oil  companies  are  not  similarly  sit- 
uated. The  Iron  Mountain  company  does  not 
reach  the  plant  of  the  Dixie  Company,  and 
could  do  so  only  by  building  more  than  a 
mile  of  track,  or  by  acquiring  from  the  Cot- 
ton Belt  Railway  Company  the  right  to  use 
its  track  into  that  plant  No  such  duty  is 
placed  upon  any  railroad  company. 

[3]  This  case  does  not  involve  the  right  of 
the  Railroad  Commission,  in  the  proper  ex- 
ercise of  the  powers  conferred  upon  it,  to 
determine  whether  the  public  necessity  and  ' 
convenience  requires  the  establishment  of  a 
spur  track,  because  this  proceeding  was  not 
had  under  the  statutes  conferring  that  au- 
thority upon  the  commission.  The  right  of 
the  commission  in  such  cases  is  discussed  in 
the  case  of  St.  Louis,  I-ron  Mountain  &  Sou. 
Ry.  Co.  V.  State,  99  Ark.  1,  136  S.  W.  838. 
But  this  case  does  not  Involve  any  question 
of  that  authority.  In  the  above-dted  case, 
however,  it  was  held  that  an  order  of  the 
Railroad  Commission  inquiring  the  railroad 
company  to  build  a  spur  track  at  a  certain 
place  is  presumed  to  be  reasonable  and  Just, 
but  may  be  reviewed  by  the  court  upon 
proof  that  it  is  so  arbitrary  and  unreason- 
able as  to  be  void  for  want  of  power;  and 
that  decision  is  authority  for  holding  that 
the  orders  of  the  Commission  are  not  im- 
pervious to  collateral  attack.  See,  also,  St 
L.  S.  W.  Ry.  Co.  V.  State,  85  Ark.  3U,  lOT 
S.  W.  1180,  122  Am.  St  Rep.  33. 

Appellee  says  that  the  order  of  the  Rail- 
road Commission  which  forms  the  basis  of 
these  suits  is  conclusive  until  it  has  been. re- 
viewed and  annulled  by  certiorari.  But  the 
two  cases  last  cited  are  against  this  posi- 
tion, and  permit  an  inquiry  both  into  the 
authority  of  tbe  commission  and  the  reason- 
ableness of  its  orders,  even  in  a  collateral 
proceeding  such  as  this  Is. 

We  conclude,  therefore,  that  the  court  erred 
in  its  Judgment  and  this  consolidated  cause 
will  be  reversed  and  dismissed. 
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LITTLE  T.  STATBt 
(Supreme  Court  of  Arkansas.     Feb.  9,  1914.) 

1.  CBiiaNAL  Law  (J  1159*)  —  Appeal  —  Bk- 
VIKW — Vbbdict. 

It  is  the  duty  of  the  Supreme  Court  to  up- 
hold the  verdict  in  a  criminal  case,  where  there 
is  substantial  evidence  to  support  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3074-3083;  Dec.  Dig.  { 
1159.*] 

2.  Criminal  Law  (§  1159*)  —  Appeal— Veb- 
dici^Obedibility  of  Witnesses. 

Where  the  testimony  of  a  prosecuting  wit- 
ness conflicted  with  that  of  the  defendant  and 
his  witness,  the  credibility  of  the  witnesses  was 
a  question  for  the  jury,  which  cannot  be  re- 
viewed by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  3074-3083;  Dec  Dig.  § 
1159.*] 

3.  CButiNAL  Law  (§  1055*)— Appcai^— Pbeb- 

ENTATION  or  QUESTIONS  IN  LOWBB  COUBT— 

Abouments  OF  Counsel. 

Where,  on  objection  to  the  remarks  by  pros- 
ecuting attorneys,  the  court  stated  that  they 
must  confine  themselves  to  the  record,  and  the 
defendant  took  no  exception  to  the  court's  state- 
ment, and  requested  no  further  reprimand,  there 
is  nothing  presented  to  the  Supreme  Court  for 
review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2666,  2667;  Dec.  Dig.  § 
1055.*] 

4.  Cbiminal  Law  (|§  938,  1156*)— Beview— 
Discbetion  OF  OouBT— New  Tbial— Newlt 
Discovebed   Evidence. 

Whether  a  new  trial,  in  a  criminal  prosecu- 
tion, should  be  granted  for  newly  discovered 
evidence  is  within  the  discretion  of  the  trial 
court,  and  its  ruling  thereon  will  not  be  dis- 
tnrt>ed  except  for  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2306-2315,  2317,  3067- 
3071;   Dec  Dig.  §§  988,  1156.*] 

6.  Cbiminal  Law  (§  941*)- New  Tbial  — 
Newly  Discovebed  Evidence  — Cumula- 
tive Evidence. 

Where  the  newly  discovered  evidence  upon 

which  the  new  trial  of  a  criminal  case  is  sought, 

is   merely   cumulative,   it   will   not  be   held  an 

abuse  of  discretion  for  the  trial  court  to  refuse 

the  motion. 
[Ed.   Note— For   other   cases,    see    Criminal 

Law,   Cent  Dig.   $f  2328-2330;    Dec.  Dig.   J 

941. 'J 

6.  Cbiminal  Law  (8  939*)  — New  Tbial  — 
Newly  Discovebed  Evidence- Diligence. 
Where  newly  discovered  evidence  upon 
which  a  new  trial  of  a  criminal  case  is  sought 
consisted  of  the  testimony  of  a  witness  who  saw 
the  transaction  and  talked  with  the  defendant 
immediately  afterwards  concerning  it,  a  show- 
ing that  the  defendant  had  forgotten  all  about 
the  conversation  until  it  was  recalled  to  his 
mind  by  the  witness  after  the  trial,  and  that 
defendant  was  at  times  absent-minded,  and  had 
been  confined  to  an  insane  asylum,  is  not  a  suf- 
ficient showing  of  diligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.   if  2318-2323;    Dec.   Dig.  § 

Appeal  from  Circuit  Court,  Sebastian 
County;  Daniel  Hon,  Judge. 

Jesse  6.  Little  was  convicted  of  forgery, 
and  be  appeals.    Affirmed. 


Jesse  A.  Harp,  of  Ft  Smith,  for  appe- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

HABT,  J.  Jesse  G.  LltUe  was  Indicted, 
tried,  and  convicted  of  the  crime  of  forgery, 
and  bis  punishment  fixed  by  the  Jury  at  a 
term  of  two  years  in  the  state  penitentiary. 
From  the  judgment  of  conviction,  he  baa 
duly  prosecuted  an  appeal  to  this  court. 

Mrs.  D.  B.  Neal,  for  the  state,  testified 
substantially  as  follows: 

My  first  husband  died  and  left  some  prop- 
erty. Including  real  estate,  to  bis  children, 
and  I  was  appointed  curator  of  the  estate. 
The  defendant,  Jesse  6.  Little,  and  G.  B. 
Binkley  became  my  bondsmen.  The  real  es- 
tate was  sold  under  orders  of  the  probate 
court,  and  the  money  deposited  In  the  Citi- 
zens' Bank  of  Lavaca.  The  sum  of  $11.80 
was  incurred  as  costs  of  sale.  On  the  25th 
day  of  January,  1913,  the  defendant  met  me 
at  More's  Rock  scboolhouse,  near  Lavaca,  In 
Sebastian  county,  Ark.,  and  asked  me  for 
the  money  to  pay  the  costs  of  sale.  I  gave 
him  the  following  check  for  that  purpose: 

"lAvaca,  Ark.,  1—25,  1913.  No. 

Citizens'  Bank  ot  Lavaca 

Pay  to  Jesse  O.  Little  or  order  lUJO 

Dollars  . 
R.  D.  Neal." 

The  defendant  afterwards  altered  the 
check  80  as  to  read  as  follows: 

"lAvaca,  Ark.,  1—25,  1913.  No. 

CitlzenE'  Bank  of  Lavaca 

Pay  to  Jesse  Q.  Uttle  or  order  $831.S5 

Bight  Hundred  Thirty-One  and  86-100  Dollars. 

R.  D.  Neal. 

"Curator  of  Weese  Estate." 

I  signed  the  check  for  $11.80  on  Saturday, 
and  on  the  following  Monday,  Just  before 
leaving  for  Hot  Springs,  I  signed  a  check 
at  the  Citizens'  Bank  for  $11.80  to  pay  said 
costs  of  sale.  I  did  this  because  I  had  con- 
fidence in  my  bondsmen,  and  thought  some- 
thing had  gone  wrong  with  the  other  check. 
The  cashier  of  the  bank  stated  to  me  that 
the  defendant  wanted  me  to  sign  this  check. 
Some  time  before  this  I  had  paid  defendant 
$100  out  of  my  own  money  for  his  assistance 
In  making  the  sale  of  lands,  as  above  stated. 
I  stayed  in  Hot  Springs  from  February  un- 
til June.  The  defendant  had  tried  to  bor- 
row $800  from  me  before  this  time,  and  I 
refused  to  lend  It  to  bim,  stating  that  I 
wanted  it  to  stay  In  the  bank  until  I  hunted 
up  a  place  to  buy  for  my  Uttle  children.  In 
March  or  April,  while  at  Hot  Springs,  I 
found  a  place  which  I  wanted  to  purchase, 
and  wrote  to  the  bank  for  the  money,  and 
then  received  information  that  the  defend- 
ant had  drawn  out  the  money.  I  never  au- 
thorized the  defendant  or  any  one  else  to 
sign  my  check  for  $831.85.  When  I  signed 
the  check  for  $11.80, 1  signed  my  name  "B.  D. 
Neal,"  and  the  words  "Curator  of  Weese  Bs- 
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tate"  were  not  written  by  me  under  my  name, 
and  were  not  on  the  check.  The  amount  of 
the  check,  $11.80,  was  placed  In  figures,  and 
was  not  written  out 

Jim  Lockoidge  teatlfled  that  be  was  with 
the  defendant  when  he  presented  a  check  to 
Mrs.  Neal  in  front  of  Morels  Rock  school- 
house,  that  the  defendant  wrote  out  the 
check  and  told  Mrs.  Neal  that  It  amounted 
to  $11.80,  and  that  she  signed  It  He  said 
there  was  no  conversation  between  them 
about  borrowing  any  money;  that  Mrs.  Neal 
told  the  defendant  she  owed  him  $100  for 
work  done  for  her;  that  defendant  asked 
her  if  she  was  ready  to  pay  that  and  she 
replied,  "No,"  to  wait  until  the  business  was 
settled  up  and  she  would  pay  him;  that  he 
and  the  defendant  then  went  back  to  Lava- 
ca; and  that  he  never  had  a  conversation 
with  the  defendant  about  borrowing  money 
from  Mrs.  Neal. 

The  cashier  of  the  Citizens'  Bank  testi- 
fied that  the  defendant  presented  the  check 
for  $831.85  to  the  bank,  and  that  the  bank 
paid  it;  that  he  did  not  discover  that  the 
check  was  not  genuine  until  several  days 
after  it  was  paid;  that  the  ban^  brought  suit 
against  the  defendant  and  .recovered  the 
amount  of  the  check;  that  Mrs.  Neal  told 
him  that  the  defendant  was  to  get  $100  out 
of  ber  personal  account,  and  that  a  check 
for  this  amount,  signed  by  Mrs.  Neal  and 
payable  to  the  defendant  was  paid  him  on 
Monday,  January  27th,  and  that  the  check 
for  $831.85  was  paid  after  that;  that  on 
Monday,  before  Mrs.  Neal  left  she  came  In- 
to the  bank,  and  he  presented  to  her  the 
bill  of  $11.80  for  court  costs,  and  filled  out  a 
check  for  that  amount,  which  Mrs.  Neal  sign- 
ed; that  he  had  once  before  prosecuted  the 
defendant  for  crime;  and  that  the  defend- 
ant had  bragged  that  he  had  been  acquitted, 
although  he  committed  the  crime.  On  cross- 
examination,  the  cashier  stated  that  he  was 
helping  to  employ  special  counsel  to  assist 
in  prosecuting  the  defendant 

The  defendant,  Jesse  G.  Little,  testified: 
"Mrs.  Neal  came  to  me  with  a  pitiful  story 
about  being  driven  out  of  her  home,  and  I 
rented  to  her  a  vacant  farm.  I  also  assist- 
ed her  In  selling  some  land  which  had  been 
left  her  children  by  her  deceased  husband. 
I  advertised  and  boosted  the  property  so  that 
it  sold  for  a  good  deal  more  than  It  was 
worth,  and  Mrs.  Neal  agreed  to  give  me  $100 
for  my  services.  When  the  money  from  the 
sale  of  the  property  was  collected,  it  was  de- 
posited in  the  bank,  and  I  talked  with  her 
about  borrowing  it  on  different  occasions. 
Mrs.  Neal  had  said  that  she  intended  to  leave 
in  a  few  days,  and  one  afternoon.  In  com- 
pany with  Jim  Lockerldge,  I  went  down  to 
Mrs.  Neal's  and  suggested  she  had  better 
close  up  everything  relative  to  the  probate 
■ale  of  the  land,  so  that  I  could  make  a  final 
retort  for  her  to  the  probate  cle^k.  The 
amount  of  costs  was  $11.80,  and  I  filled  out 
166S.W.-17 


a  check  for  that  amount,  and  she  signed  it 
When  Lockerldge  and  I  got  back  to  Lavaca, 
I  met  Dolph  Lockerldge,  and  he  reported  to 
me  that  some  cattle  which  we  owned  and 
which  were  on  an  Island  were  getting  away. 
We  got  on  horses  and  rode  off  In  that  direc- 
tion. When  we  got  to  the  Neal  place,  Locke- 
rldge suggested  that  if  I  was  going  to  borrow 
any  money  from  Mrs.  Neal  I  had  better  do  it 
I  had  agreed  to  furnish  my  part  of  the  money 
needed  In  the  purchase  of  the  cattle,  but  had 
not  done  it  I  went  to  Mrs.  Neal  and  asked 
to  borrow  the  money  from  her,  and  promised 
to  pay  it  back  any  time  she  needed  it  She 
had  agreed  to  let  me  have  $1,000  out  of  the 
$1,330  which  the  property  bad  sold  for.  She 
agreed  to  let  me  have  $800,  and  I  asked 
her  if  She  could  not  make  It  $826.  She  agreed 
to  that  She  owed  me  $6.85  for  house  rent 
and  $6.85  for  cotton  which  I  had  picked  for 
her.  I  did  not  have  any  check  vrlth  me  ex- 
cept one  she  had  given  me  for  the  $11.80;  so 
I  changed  that  check  to  the  one  for  $831.86, 
which  included  the  money  I  borrowed  from 
her  and  the  little  amounts  she  owed  me.  She 
agreed  to  my  changing  the  check.  I  went  on 
to  the  island  to  look  after  my  cattle,  and 
stayed  there  two  or  three  days.  When  I 
went  to  the  bank  I  told  them  about  Mrs.  Neal 
agreeing  for  me  to  change  the  check,  and 
that  she  had  agreed  to  write  another  check 
for  the  costs  of  sale.  Since  this  prosecution 
has  been  •  instituted,  I  have  paid  back  the 
money  which  I  borrowed  from  Mrs.  Neal." 

'Dolph  Lockerldge,  who  was  a  brother-in- 
law  of  the  defendant,  testified  that  he  was 
with  him  when  he  borrowed  the  money  from 
Mrs.  Neal,  and  in  all  respects  corroborated 
the  defendant  as  to  the  details  of  the  prose- 
cution. 

W.  T.  Holland  testified  that  he  appeared  in 
the  examining  court  for  the  defendant,  and 
that  Mrs.  Neal  there  testified  that  she  did 
not  sign  the  dieck  tor  $831.85.    ■ 

Other  witnesses  testified  for  the  defendant 
that  some  time  previous  to  the  date  of  the 
check  for  $831.85,  Mrs.  Neal  had  told  them 
that  she  had  agreed  to  lend  some  money  to 
the  defendant. 

[1]  It  is  first  contended  by  counsel  for  de- 
fendant that  the  evidence  is  not  sufficient 
to  warrant  the  verdict  We  have  many 
times  held  that  it  is  the  duty  of  the  court  to 
uphold  the  verdict  of  a  Jury  where  there  is 
evidence  of  a  substantial  character  to  sup- 
port it.  It  is  true  that  the  defendant  was  a 
bondsman  for  Mrs.  Neal  as  curator  of  the 
estate  of  her  minor  children,  and  as  such 
be  was  responsible  for  her  acts  as  curator, 
but  the  money  belonging  to  said  estate  was 
In  the  hands  of  Mrs.  Neal  as  such  curator, 
and  the  defendant  had  no  more  right  to  ob- 
tain it  without  the  consent  of  Mrs.  Neal  than 
had  any  other  person.  She  was  primarily 
responsible  for  the  money,  and  had  the  sole 
custody  of  it  She  testified  pgaltlvely  that 
she  did  not  lend  the  money  to  the  defendant. 
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and  only  gave  him  a  dieck  for  $11.80  to  pay 
tbe  costs  of  the  probate  sale.  She  testlfled 
in  positive  terms  that  she  never  gave  the  de- 
fendant authority  to  raise  that  check  from 
$11.80  to  1831.85,  as  testtfled  to  hy  the  de- 
fendant and  Dolph  Lockeridge. 

[2]  As  we  have  already  indicated,  it  was 
peculiarly  within  the  province  of  tbe  Jury 
to  pass  upon  tbe  credibility  of  the  witnesses 
and  the  weight  of  tbe  evidence,  and,  the 
Jury  having,  by  its  verdict,  said  that  it  be- 
lieved the  testimony  of  Mrs.  Neal,  our  duty 
in  this  respect  is  at  an  end,  and  the  verdict 
of  the  jury  must  be  upheld. 

[3]  It  is  next  urged  by  counsel  for  defend- 
ant that  the  Judgment  should  be  reversed  on 
account  of  improper  argument  made  by  coun- 
sel for  tbe  state.  The  record  on  that  point 
Is  as  follows:  During  the  argument  G.  0. 
Hardin,  special  .coifnsel  for  the  state,  made 
use  of  the  foUovring  expressions:  The  de- 
fense relies  upon  perjured  testimony.  Jesse 
did  not  make  as  good  a  witness,  as  he  usual- 
ly does.'  And  prosecuting  attorney  Little 
made  use  of  the  following  expressions  in  ad- 
dressing the  Jury:  'Dolph  Lockeridge  Is 
always  uobbing  up  as  a  witness,  and  it  ia 
true  that  the  defendant  is  my  own  blood  and 
kin,  and  yet,  while  it  is  painful  to  me,  I 
must  ask  you  under  my  official  oath  to  con- 
vict him,  because  I  think,  he  is  guilty' — all  of 
which  aforesaid  statements  tbe  defendant  at 
the  time  excepted  to,  and  the  court  stated 
to  the  said  special  counsel  and  to  tbe  prose- 
cuting attorney  that  they  must  confine  them- 
selves to  the  record  and  to  tbe  evidence 
produced  in  tbe  Jury's  hearing,  but  did  not 
reprimand  tbe  state's  counsel  nor  the  prose- 
cuting attorney,  nor  instruct  the  Jury  to  dis- 
regard said  statements." 

It  will  be  noted  that  the  record  shows  that 
counsel  for  defendant  excepted  to  the  re- 
marks made  by  counsel  for  tbe  state  By 
this  is  meant  that  counsel  for  defendant  ob- 
jected to  the  remarks.  Tbe  record  then 
shows  that  tbe  court  stated  to  special  counsel 
for  the  state  and  to  the  prosecuting  attorney 
that  they  must  confine  themselves  to  tbe  rec- 
ord and  to  tbe  evidence  produced  in  tbe  Jury's 
hearing.  It  will  be  noticed  that  counsel  saved 
no  exception  to  the  court's  ruling  in  tills  re- 
spect If  counsel  desired  tliat  tbe  Jury 
should  be  further  admonished  In  regard  to 
the  remarks  made  by  counsel  for  the  state, 
he  should  have  asked  tbe  court  for  instruc- 
tions in  that  respect,  or,  if  he  wished  the 
court  to  r^rimand  counsel  more  severely 
for  the  language  they  had  used,  be  should 
have  asked  for  an  Instruction  of  that  kind. 
In  tbe  absence  of  a  request  for,  and  the  re- 
fusal on  the  part  of  the  court  to  take,  some 
further  specific  action,  we  must  presume  that 
appellant  acquiesced  in  the  admonition  given 
by  the  court,  and  no  question  for  review  is 
presented  for  our  consideration.  Easley  v. 
State,  169  S.  W.  88;   MlUer  t.  Nuckolls,  Tl 


Ark.  64,  91  S.  W.  759,  4  L.  a  A.  (N.  S.)  149, 
113  Am.  St.  Rep.  122,  7  Ann.  Ga&  110. 

Finally  It  is  contended  by  counsel  for  de- 
fendant that  the  court  should  have  granted 
him  a  new  trial  on  account  of  newly  dis- 
covered evidence.  In  support  of  this,  the  af- 
fidavit of  S.  E.  Weaver  was  introduced,  in 
which  he  stated  that  some  time  about  the 
first  of  the  year  1913  he  saw  the  defendant 
-and  Dolph  Lockeridge  and  Mrs.  Neal  near 
her  front  gate,  and  the  defendant  was  writing 
upon  a  piece  of  luiper ;  that,  after  they  left 
Mrs.  Neal's,  be  began  teasing  tbe  defendant 
about  cpurtlns  her,  and  that  the  defendant 
showed  blm  a  check  payable  to  himself  and 
signed  by  Mrs.  Neal  for  something  over  $800, 
and  remarked:  "Who  would  not  court  a 
widow  for  that?"  That  be  had  not  said  any- 
thing about  this  until  after  the  Jury  bad 
found  tbe  defendant  guilty,  because  he  did 
not  want  to  get  mixed  up  In  the  matter  for 
fear  it  might  hurt  the  business  of  the  com- 
pany for  which  be  was  working.  The  afBdav- 
it  of  the  defendant  and  of  his  father  was  also 
introduced,  and  they  stated  that  the  defend- 
ant's attorney  had  told  them  to  find  out,  If 
possible,  if  any  one  had  seen  tbe  defendant 
and  Lockeridge  near  Mrs.  Neal's  gate.  The 
defendant  testified  that  he  could  not  remem- 
ber having  met  Weaver  there  until  after  he 
had  been  reminded  of  that  fact  by  Weaver 
stating  it  in  Ids  affidavit  in  support  of  bis 
motion  for  a  new  trial.  The  father  of  tbe 
defendant  said  that,  while  the  defendant  is 
quick  and  active  in  bis  mind,  at  times  he  is 
absent-minded  and  flighty,  that  about  two 
years  before  he  had  been  sent  to  an  Insane 
asylum  and  stayed  there  quite  a  while,  and 
that  he  had  not  been  quite  right  in  bis  mind 
since  that  time. 

[4]  Whether  a  new  trial  should  be  granted 
for  newly  discovered  evidence  is  largely  con- 
fided to  the  discretion  of  the  trial  court,  and, 
unless  it  appears  that  such  discretion  has 
been  abused,  its  ruling  thereon  will  not  be 
disturbed.  Russell  v.  State,  97  Ai^  92,  133 
8.  W.  188,  and  cases  dted. 

[6]  It  is  equally  well  settled  that,  where 
the  new  evidence  Is  merely  cumulative,  it  will 
not  be  held  an  abuse  of  discretion  for  tbe 
trial  court  to  refuse  to  grant  tbe  defendant's 
motion  for  a  new  trial.  Cravens  v.  State, 
96  Ark.  321,  128  S.  W.  1037. 

[•]  It  is  true  the  defendant  and  his  falber 
testified  that  they  had  used  reasonable  dili- 
gence to  ascertain  If  any  one  had  passed  Mrs. 
Neal's  gate  at  the  time  the  defendant  says 
she  signed  tbe  check,  and  were  unable  to 
find  any  one  nor  was  tbe  defendant  able  to 
recollect  if  be  bad  seen  any  one  passing  there 
about  that  time;  but  the  testimony  does  not 
show  that  the  defendant  was  a  man  occupied 
with  such  a  multitude  of  affairs  that  he  was 
not  likely  to  have  recollected  such  an  oc: 
currence,  and  we  do  not  think  that  tbe  trial 
court  erred  in  holding  that  tbe  defendant  had 
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not  made  soffldoit  showing  to  account  for 
bis  failure  to  recollect  his  conversation  with 
Weaver  before  the  trial.  Ary  v.  State,  104 
Ark.  212,  148  S.  W.  1032. 

It  follows  that  the  Judgment  must  be  af- 
firmed. ___^ 

BEAKLEY  et  al.  v.  CUNNINGHAM. 

(Supreme  Court  of  Arkansas.  March  9,  1B14. 

On  RehearlnK.  March  80.  1014.) 

L  GUABDIAN   ASD   WARD  (|  182*)   —  ACTIONS 

OR  Bono— I'ABTUS— Plaintift. 

An  action  upon  a  guardian's  bond  made 
payable  to  the  state  may  be  prosecuted  either 
b7  the  state  as  trustee  or  by  the  real  party 
in  interest;  that  is,  the  par^  entitled  to  re- 
ceive the  money. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  W;.iU.  Cent.  Dig.  {{  423,  623-636,  638-652, 
664-663;   Dec.  Dig.  i  182.*] 

2.  GUABDIAN  AND  WaBD  (J  179*)— PBOCEED- 
1N08  KOB  ACCOUNTINQ  —  OBDEB  01  SkTTLB- 
XBIIT. 

Where  the  drcnit  court,  on  an  appeal  from 
the  probate  court,  fixed  the  amount  due  from 
a  guardian  wbo  had  been  removed,  and  directed 
him  to  pay  that  amount  to  the  new  guardian, 
sach  order  brought  the  oUigation  within  the 
spirit  of  the  rule  requiring  an  adjustment  of 
his  accounts  by  the  probate  court,  even  though 
the  judgment  was  not  formally  entered  by  the 
probate  court,  as  directed  by  the  circuit  court. 
[I^  Note.— For  other  cases,  see  Guardian 
and  Word,  Dec.  Dig.  |  179.*] 

3.  GUABDIAN    AND  WABD   ({  175*)— lilABIUTT 

OR  Bond— E^EcimoN  or  New  Bond. 

Where  a  guardian  secured  the  execution 
of  a  new  bond  with  a  different  surety  for  the 
full  amount  required,  but  there  was  no  account- 
ing by  him  of  the  funds  theretofore  received, 
and  no  discbarge  of  the  former  surety,  both 
sureties  were  liable  for  the  failure  of  the  guard- 
ian thereafter  to  account  for  and  pay  over  to 
his  successor  the  moneys  received  by  him. 

[£d.  Note. — For  other  cases,  see  Guardian 
and  Ward,  CenL  Dig.  {{  600-606;   Dec.  Dig.  { 

4.  GUABDIAN  AND  WaBD  (§  173*)— ACCOUNT- 
ING AND  SETTLEUENT— InTEBEST.     . 

Where  the  court,  on  removing  a  guardian, 
adjusted  his  accounts  and  required  him  to  pay 
the  amount  found  due  to  his  sttccessor,  liis 
sureties  were  liable  for  interest  on  such  amount 
from  the  time  of  the  settlement 

[Bid.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §{  676-688;  Dec.  Dig.  { 
173.*] 

5.  Tbiai.  (S  11*)  —  Tkansteb  or  Cause  — 

E^OUTTABLE    DEFENSE. 

Where  a  guardian  had  given  two  separate 
bonds  with  different  sureties,  the  sureties,  who 
were  jointly  sued  with  the  principal  by  the 
successor  of  the  (pardian  for  the  amount  found 
due  in  settling  his  account,  were  not  entitled 
to  have  the  case  transferred  to  the  chancery 
coort  to  settle  the  right  of  contribution  between 
them,  since  that  could  be  settled  equally  well 
in  on  independent  suit 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  U  28-30;   Dec.  Dig.  {  U.*] 

On  Rehearing. 

6.  GUABDIAN    AND    WABD    ({    168*)  —  CONd-U- 

aivKNESB— Mattebb     G0N0I.UDED— Account 

or   GUABDIAN. 

An  order  of  the  circuit  court,  on  appeal 
from  the  probate  court,  settling  the  account  of 
a  guardian,  after  a  hearing  in  which  all  claims 


for  credit  were  presented  by  him,  is  res  judi- 
cata as  to  such  claims  in  a  subsequent  action 
to  recover  the  amount  found  due  upon  the  set- 
tlement 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  ij  407,  474,  540-544; 
Dec.  Dig.  S  163.*] 

7.  GUABDIAN  AND  WaBD  ({  180*)  —  BOND  — 
JUOOMBNT  AGAINST  PBINCIPAI.  —  CONCLU- 
SIVENESS  AOAINST    SUBETY. 

Such  an  order  is  conclusive  against  the 
sureties  on  the  ^ardian's  bond,  as  well  as 
against  the  guardian. 

[Ed.  Note.— For  other  cases,  see  Gnardian 
and  Ward,  Cent  Dig.  {  621;  Dec.  Dig.  {  180.*I 

Appeal  from  Circuit  Court,  lawrence 
Oounty;    R.  E.  Jeffery,  Judge. 

Action  by  W.  A.  Cunningham,  as  guardian 
of  Sam  and  Jessie  Moore,  against  J.  N. 
Beakley  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  ASirmed,  and 
motion  for  rehearing  denied. 

Tbla  is  an  action  instituted  in  the  circuit 
court  by  W.  A.  Cunningham,  as  guardian 
of  Sam  and  Jessie  Moore,  against  J.  N.  Beak- 
ley,  a  former  guardian  of  said  minors,  and 
United  States  Fidelity  &  Guaranty  Company 
of  Baltimore,  Md.,  and  American  Bonding 
Company  of  Maryland,  as  sureties  on  the 
bond  of  Beakley  as  such  guardian. 

The  complaint  alleges,  in  substance,  the 
following:  That  at  the  October  term,  1902, 
of  the  probate,  court  for  the  Western  district 
of  Lawrence  county,  Ark.,  the  defendant  J. 
N.  Beakley  was  by  said  court  duly  appointed 
as  guardian  of  Sam  Moore,  Jessie  Moore, 
and  Hurley  Moore,  minors ;  that  on  the  27tb 
day  of  November,  1902,  the  said  Beakley 
executed  a  bond,  as  such  guardian,  in  the 
sum  of  $8,000  with  the  United  States  Fidel- 
ity &  Guaranty  Company  of  Baltimore,  Md., 
as  his  surety ;  that  on  the  20th  day  of  Jan- 
uary, 1903,  the  said  J.  N.  Beakley  executed 
an  additional  bond  ill  the  sum  of  $4,000,  as 
such  guardian,  with  the  United  States  Fidel-  . 
Ity  &  Guaranty  Company  of  Baltimore  as 
his  surety;  that  on  the  7tb  day  of  November, 
1903,  the  said  Beakley  executed  an  addition- 
al bond,  as  such  guardian,  in  the  sum  of 
115,000,  with  the  American  Bonding  Com- 
pany of  Maryland  as  his  surety;  that  at 
the  April  term,  1910,  of  said  probate  court 
Sam  'Moore  and  Jessie  Moore,  having  ar- 
rived at  the  age  of  15  years,  elected  to  have 
W.  A.  Cnnnlngham  appointed  as  their  guard- 
ian, instead  of  the  said  J.  N.  Beakley,  and 
said  Cunningham  was  duly  appointed  by  the 
probate  court  as  such  guardian;  that  on 
January  13,  1910,  said  Beakley  filed  his  ac- 
count as  guardian,  showing  a  balance  due 
Sam  Moore  of  $3,548.04,  and  the  sum  of  $3,- 
551.70  due  to  Jessie  Moore,  and  that,  on  ap- 
peal to  the  circuit  court,  said  J.  N.  Beakley 
was  ordered  to  pay  to  the  plaintifF  said' 
sums,  together  with  6  per  cent  interest  per 
annum  from  January  13,  1910,  on  or  before 
January  1,  1912;  that,  in  pursuance  of  said: 
order,  said  Beakley  paid  a  part  of  said  sums. 
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but  tbat  tbere  Is  now  due  and  unpaid  a  bal- 
ance of  $1,780.88  to  Sam  Moore,  and  $1,781.- 
34  to  Jessie  Moore,  with  Interest  on  said 
sums  from  August  30,  1912;  tbat  the  failure 
of  the  defendant  Beakley  to  pay  said 
amounts  to  plaintiff  constitutes  a  breach  of 
each  of  said  bonds.  The  prayer  is  tbat  plain- 
tiff have  Judgment  against  eadi  of  the  de- 
fendants for  the  amount  sued  for. 

The  defendants  filed  an  answer  and  mo- 
tion to  transfer  t^s  case  to  equity,  and  set 
up  substantially  the  following  state  of  facts: 
They  alleged  that  the  defendant  J.  N.  Beak- 
ley,  as  guardian  of  said  minors,  was  in  pos- 
session of  certain  notes  belonging  to  said 
minors,  and  was  unable  to  collect  the  same, 
and  that  he  is  entitled  to  certain  credits 
on  his  accounts  with  said  minors ;  that  said 
guardian,  after  his  discbarge,  made  a  settle- 
ment of  his  accounts  with  said  minors  In 
the  probate  court,  and  that  bis  settlement 
was  duly  approved  by  the  probate  court; 
Tbat  the  plaintiff  appealed  from  the  order 
of  the  probate  court  to  the  circuit  court; 
and  that  the  circuit  court  changed  the  order 
of  the  probate  court  in  the  manner  set  out 
in  the  plaintiff's  complaint,  and  ordered  tbat 
its  Judgment  be  certified  back  to  the  pro- 
bate court  for  further  proceedings^  They 
aver  that  the  Judgment  of  the  circuit  court 
was  not  certified  back  to  the  probate  court, 
'and  that,  because  the  same  was  not  done, 
there  is  no  legal  cause  of  action  on  tills 
bond;  that  the  last  bond  given  by  J.  N. 
Beakley,  with  the  American  Bonding  Com- 
pany as  his  surety,  took  the  place  of  the 
two  former  bonds  given  by  him;,  that,  at 
the  time  the  last-mentioned  bond  was  made, 
said  Beakley  was  in  possession  of  all  the 
assets  belonging  to  said  estate,  and  for  this 
reason  the  defendant  United  States  Fidelity 
&  Guaranty  Company  states  that  it  is  not 
liable  for  any  waste  of  the  assets  of  the  es- 
tate except  for  that  committed  prior  to  the 
giving  of  the  last  bond ;  that  to  avoid  a  mul- 
tiplicity of  actions,  and  to  make  settlement 
between  the  several  sureties  of  the  defend- 
ant Beakley,  the  cause  of  action  should  be 
transferred  to  equity.  The  court  overruled 
the  motion  to  transfer  to  equity,  and  sus- 
tained a  demurrer  to  the  answer  of  the  de- 
fendants, and  rendered  Judgment  in  favor 
of  the  plaintiff,  W.  A.  Cunningliam,  as  guard- 
ian of  Sam  and  Jessie  Moore,  minors,  against 
the  defendants,  J.  N.  Beakley,  United  States 
Fidelity  &  Guaranty  Company  of  Baltimore, 
and  the  American  Bonding  Company  of 
Maryland,  in  the  sum  of  $3,560.22,  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  August  30,  1912.  Tills  Judg- 
ment was  rendered  on  April  4,  1913,  and  the 
defendants  have  duly  prosecuted  an  appeal 
to  this  court 

H.  L.  Ponder  and  W.  B.  Beloate,  both  of 
Walnut  Ridge,  for  appellants.  W.  A.  Gun- 
ningbam,  of  Walnut  Ridge,  for  appellee. 


HART,  J.  (after  stating  the  facts  as 
above).  [1]  The  bonds  sued  on  in  tliis  case 
were  payable  to  the  state  of  Arkansas,  and 
it  is  first  Insisted  by  counsel  for  defendants 
that  the  action  should  have  been  brought 
In  the  name  of  the  state  of  Arkansas  for 
the  use  of  the  minors.  Since  the  adoption 
of  the  Code,  the  action  may  be  prosecuted 
either  by  the  state  as  a  trustee  of  an  express 
trust,  as  was  done  in  the  case  of  the  State 
V.  Buck,  63  Ark.  218,  37  S.  W.  881,  or  by  the 
real  party  in  interest — Oiat  is,  by  the  per- 
son entitled  to  receive  the  money,  who,  in 
this  instance,  is  W.  A.  Cunningbam — as 
guardian  of  the  minors,  as  was  done  in  the 
case  of  Turner  v.  Alexander,  as  Guardian,  41 
Ark.  254. 

[2]  It  Is  next  Insisted  that  this  action  can- 
not be  maintained,  because  the  Judgment  of 
the  circuit  court  reversed  in  some  particulars 
the  order  of  the  probate  court  adjusting  the 
settlement  of  the  defendant  Beakley  when 
he  was  removed  from  the  guardianship  of 
Sam  and  Jessie  Moore,  minors.  The  record 
shows  tliat  when  the  minors  reached  the 
age  of  15  years,  they  chose  W.  A.  Cunning- 
ham as  their  guardian,  and  he  was  duly  ap- 
pointed as  such  guardian  by  the  probate 
court  J.  N.  Beakley,  former  guardian  of 
the  minors,  was  removed,  and  the  probate 
court  took  steps  to  adjust  tiis  accounts  as 
such  guardian,  and  to  determine  the  amount 
of  his  Indebtedness  to  his  wards,  and  an 
order  was  made  by  the  probate  court  fixing 
the  amount  tliat  said  J.  N.  Bealdey  owed  Us 
wards,  and  the  amount  so  fixed  was  ordered 
by  the  probate  court  to  be  turned  over  to 
W.  A.  Cunningham,  the  newly  appointed 
guardian.  Cunningham  took  an  appeal  from 
the  order  of  the  probate  court  and  in  the 
circuit  court  the  account  of  Beakley  was  re- 
adjusted, and  the  circuit  court  made  an  or- 
der directing  that  he  pay  over  to  Cunning- 
ham, as  guardian  of  said  minors,  the  amount 
found  to  be  due  by  it  and'  its  Judgment  was 
ordered  to  be  certified  down  to  the  probate 
court  The  Judgment  of  the  circuit  court 
fixed  the  liability  of  Beakley,  and  no  ap- 
peal was  taken  from  the  Judgment  It  is 
true  the  Judgment  of  the  circuit  court  was 
not  certified  down  to  the  probate  court  hut 
as  we  have  already  stated,  the  amount  due 
by  Beakley  to  Ills  wards  was  definitely  fixed 
by  the  dtrcnit  court  and  he  was  directed  to 
turn  over  the  amount  so  found  to  Cunning- 
ham, as  guardian  of  his  former  wards.  The 
general  rule  is  that  in  order  to  maintain  a 
suit  on  a  guardian's  bond,  there  must  be 
an  adjustment  of  his  accounts  by  the  pro- 
bate court,  and  an  order  directing  htm  to 
pay  the  amount  found  due  to  his  wards  or 
his  successor  in  trust  The  trust  was  closed 
as  to  Beakley  by  the  Judgment  of  the  cir- 
cuit court  settling  his  account  and  directing 
him  to  iwy  the  amount  found  due  to  Cunning- 
ham as  the  present  guardian,  and  this 
brought  Ills  obligation  to  pay  over  the  amount 
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firand  due  within  the  spirit  of  the  rule  with- 
out a  formal  entry  of  the  Judgment  by  the 
probate  court,  as  directed  by  the  circuit 
court 

[3]  The  bond  signed  by  the  United  States 
Fidelity  &  Onaranty  Company  as  surety  of 
Beakley  was  conditioned  that,  upon  the  de- 
termination of  his  guardianship,  he  should 
deliver  and  pay  to  said  minors,  or  any  guar- 
dian that  might  be  appointed  for  them 
after  the  determination  of  the  guardian- 
ship of  Bald  J.  N.  Beakley,  all  the  mon- 
ey, property,  and  effects  belonging  to  them  in 
the  possession  or  under  the  control  of  the 
said  Beakley,  and  that  be  should  in  all 
things  faithfully  perform  and  fulfill  his  duty 
as  guardian.  The  bond  of  the  American 
Bonding  Company  was  conditioned  that 
Beakley  should  faithfully  discharge  his  du- 
ties as  guardian  of  said  minors  according 
to  law.  It  is  argued  by  counsel  for  the 
United  States  Fidelity  &  Onaranty  Compa- 
ny that  the  breach  of  the  bond  occurred  aft- 
er Beakley'8  release,  and  that  it  Is  not  lia- 
ble; but  the  fttcts,  as  shown  by  the  record, 
fix  the  date  in  the  lifetime  of  its  Uability. 
The  property  in  the  hands  of  the  guardian 
was  not  accounted  for,  nor  was  his  account 
adjusted,  and  a  settlement  made  with  the 
probate  court  at  the  time  the  last  bond  was 
executed,  so  far  as  appears  from  the  al- 
legations of  the  complaint  or  the  averments 
of  the  answer.  The  surety  on  his  first  bond 
was  not  discharged,  and,  so  far  as  the  record 
discloses,  there  was  nothing  to  preclude  the 
probate  court  from  subsequently  settling 
the  guardian's  accounts,  and  requiring  him 
to  account  for  and  pay  over  the  amounts  in 
his  hands  at  the  time  his  last  bond  was  ex- 
ecuted; and  the  surety  on  bis  first  bond 
would  be  liable  thereon  until  it  was  discharg- 
ed by  the  probate  court,  or  until  the  property 
of  the  minors  In  the  hands  of  the  guardian 
was  turned  over  to  the  person  legally  enti- 
tled to  receive  it  Therefore  the  plaintiff 
was  entitled  to  recover  against  the  United 
States  Fidelity  ft  Guaranty  Company.  It 
was  the  duty  of  the  guardian  to  hold  and 
preserve  the  property  of  the  minors  until 
he  was  ordered  by  the  probate  court  to  pay 
the  same  over  to  them  or  their  l^ally  con- 
stituted guardian  thereafter  appointed  by  it 
Therefore  the  breach  of  the  bond  was  a  con- 
tinuing one,  because  it  was  the  duty  of  the 
guardian  to  account  to  the  probate  court 
for  the  minor's  property,  and  to  preserve  the 
same  until  he  was  ordered  to  pay  It  to  the 
minors,  and  the  surety  on  the  last  bond  Is 
also  liable.  Dugger  v.  Wright,  61  Ark.  232, 
U  S.  W.  213,  14  Am.  St  Bep.  48.  As  was 
said  in  tliis  case:  "There  are  no  terms  In 
the  office  of  executor  or  administrator,  and 
the  principle  which  is  properly  Invoked  in 
the  case  of  a  public  officer  who  executes  a 
bond  for  the  faithful  discharge  of  the  du- 
ties of  his  office  for  the  term  upon  which  be 
la-abont  to  enter,  is  not  applicable^    The  new 


bond,  or  the  obligation  of  the  new  sureties, 
relates  back,  and  the  two  sets  of  sureties  are 
Jointly  liable  to  the  distributees,  and  others 
for  whose  benefit  they  have  contracted,  for 
breaches  committed  prior  to  the  second  ex- 
ecution." The  rule  applies  with  equal  force 
to  a  guardian's  bond. 

[4]  It  is  next  contended  by  counsel  for  de- 
fendants that  the  court  erred  in  charging  the 
sureties  with  Interest  after  the  discharge  of 
Beakley  as  guardian.  They  rely  on  the  case 
of  Haden  v.  Swepston,  04  Ark.  477,  43  S.  W. 
383,  where  the  court  held  that,  where  a 
guardian  is  removed  from  his  office  without 
any  order  being  made  for  the  disposition  of 
funds  then  in  his  hands,  his  surety  is  not 
liable  for  Interest  subsequently  accruing  on 
such  funds.  In  the  case  at  bar  the  facts  are 
different  When  Beakley  was  removed  from 
his  guardianship,  the  court  proceeded  at  once 
to  adjust  and  settle  his  accounts,  and  at 
the  same  time  made  an  order  fixing  his  lia- 
bility and  directing  him  to  pay  over  the 
funds  of  the  minors  in  his  hands  to  the  new- 
ly appointed   guardian. 

[S]  Finally  it  Is  insisted  by  counsel  for 
defendants  tliat  the  case  should  be  trans- 
ferred to  equity,  in  order  to  settle  the  tight 
of  contribution  between  the  cosureties.  In 
the  case  of  Dugger  v.  Wright  supra,  there 
were  two  sets  of  sureties,  and  the  sureties  on 
the  second  bond  were  distributees  and  plain- 
tiffs In  the  action.  The  court  held  that  the 
sureties  on  both  bonds  were  liable,  and  that 
the  defendant's  answer,  having  set  forth  all 
the  facts,  presented  an  equitable  defense 
to  the  extent  of  the  amount  they  could  claim 
by  way  of  contribution  against  their  cosure- 
ties, who  were  plaintiffs.  Here  the  cosure- 
ties were  all  defendants,  and  they  had  no 
right  to  delay  the  plaintiff  in  the  prosecu- 
tion of  his  suit  in  order  that  any  equities 
that  might  exist  between  themselves,  as  co- 
sureties, or  any  right  of  contribution  between 
them,  might  be  worked  out  This  could  have 
been  done  Just  as  well  in  an  independent 
suit  See  Berton  v.  Anderson,  66  Arte  470, 
20  S.  W.  250. 

It  follows  that  the  Judgment  will  be  af- 
firmed. 

On  Rehearing. 

[6]  It  is  insisted  by  counsel  for  defend- 
ant that  their  answer  shows  that  they  were 
entitled  to  certain  credits  which  were  not 
allowed  them.  They  say  that  Beakley,  as 
guardian,  had  in  his  hands  certain  notes  be- 
longing to  the  minors  which  were  uncollecti- 
ble, and  for  which  he  did  not  receive  credit; 
that  he  paid  certain  ditch  taxes,  and  other 
matters,  for  which  he  never  received  credit 
It  was  alleged  in  the  complaint,  and  admit- 
ted by  the  defendants  In  their  answer,  that, 
when  the  minors  arrived  at  the  age  of  14 
years  and  chose  another  guardian,  Beakley 
was  removed  by  the  probate  court  from  the 
guardianship  of  said  minors,  and  that  the 
court  proceeded  at  once  to  settle  and  adjust 
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his  accounts.  The  probate  conrt  was  the 
proper  forum  to  settle  and  adjust  the  ac- 
counts of  the  guardian,  and  the  matters  nov^ 
complained  of  were  put  in  issue  and  embrac- 
ed In  that  settlement  The  newly  appointed 
guardian  appealed  from  the  settlement  made 
by  the  probate  court  to  the  circuit  court, 
and,  upon  the  trial  of  the  matter  in  the  cir- 
cuit court,  the  same  issues  were  involved, 
and  the  circuit  court  readjusted  the  accounts 
of  Beakley,  and  made  a  final  setlement  there- 
of. All  the  matters  how  complained  of  were 
put  in  issue  and  settled  by  the  Judgment  of 
the  circuit  court.  No  appeal  was  taken  from 
that  Judgment,  and  it  was  res  adjudicata 
as  to  the  accounts  of  Beakley  with  bis  wards. 
Moreover,  the  pleadings  show<  that  the  Judg- 
ment rendered  in  the  circuit  court  was  an 
agreed  Judgment. 

[7]  It  is  next  Insisted  by  counsel  for  de- 
fendants that  the  Judgment  rendered  against 
the  guardian  was  not  conclusive  against  the 
sureties ;  but  this  court  has  decided  adverse- 
ly to  them  on  this  question  in  the  case  of 
George  et  al.  v.  Elms  et  aL,  46  Ark.  260. 
In  that  case  it  was  held  that  a  Judgment 
against  an  administrator  was  conclusive  evi- 
dence against  the  sureties.  So  here  the 
Judgment  was  conclusive  evidence  against 
the  sureties,  as  well  as  the  guardian,  in  an 
action  upon  the  latter's  bond  in  the  circuit 
court. 

It  follows  that  the  motion  for  rehearing 
must  be  denied. 


POLK  et  aL  v.  BOOE33R  et  al 

(Supreme  Court  of  Arkansas.     March  16, 
1914.) 

1.  HlOaWATS  (§  90*)  —  IMFROVEUENI  DIS- 
TRICTS —  GENEBAI  AND  Special  Act— Rb- 
FEAL. 

Acts  1909,  p.  1151,  re-enacting  Sp.  Acts 
1907,  p.  568,  which  was  applicable  only  to  Jef- 
erson  county,  and  eztending  its  operation  to 
other  countiea,  and  proTiding  for  the  creation 
of  improvement  districts,  and  for  the  building 
and  maintaining  of  public  roads,  was  not  im- 
pliedly repealed  by  Acts  1913,  p.  1179,  creating 
a  department  of  state  lands,  highways,  and  im- 
provements, and  authorizing  the  formation  of 
improvement  districts  pursuant  to  its  terms. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  301,  302;    Dec.  Dig.  {  90.*] 

2.  Statutes  (|  162*)— RepeaIt-Implied  Rb- 
feal  of  spedai.  bt  general  aot. 

A  general  act  does  not  usually  repeal  a 
prior  special  act,  the  qnestiou  bemg  always 
one  of  intention;  but  the  purpose  to  abrogate 
a  special  act  by  a  later  general  enactment  is 
sumclently  manifested  when  the  provisions  of 
both  cannot  stand  together. 

[Ed.   Note. — For   other   cases,   see   Statutes, 
Cent.  Dig.  ii  235-237;    Dec.  Dig.  J  162.*] 

3.  Statdtes  (§  161*)— Rkpeait-IiAWb  Relat- 
ing TO  Same  Subject. 

A  later  statute  which  extends  and  enlarges 
a  right  before  existing  impliedly  repeals  the 
law  by  which  the  former  was  created  or  given; 
but,  where  a  later  statute  is  exclusive,  that  is, 
where  it  covers  the  whole  subject-matter  to 
which  it  relates,  it  will  be  held  to  repeal  by 


implication  all  prior  statutes  on  that  subject, 
whether  general  or  special. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  »  230-234;   Dec.  Dig.  {  161.*] 

4.  Statutes  (i  168*)  —  Repeal  —  Ambhdmbnt 

or  Void  Statute. 

Acts  1913,  p.  1465,  purporting  to  re-enact 
and  amend  Acts  1907,  p.  340,  which  had  been 
held  void  because  it  failed  to  provide  a  method 
of  assessing  benefits,  but  which,  through  over- 
sight, did  not  cure  tie  defect  by  incorporating 
a  provision  for  the  assessment  of  benefits,  was 
itself  void,  and  hence  could  not  be  treated  as  a 
repeal  of  the  valid  AcU  1909,  p.  1151,  which 
was  a  re-enactment  and  a  valid  amendment  of 
Acts  1907,  p.  668. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  244;   Dec.  Dig.  {  168.*] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
B.  Martlneau,  Chancellor. 

Action  for  injunction  by  R.  W.  Polk  and 
others  against  Robinson  Booker  and  others. 
Directors  of  a  Road  Improvement  District 
Decree  for  defendants,  and  plaintiffs  appeal. 
AfUrmed. 

J.  W.  House,  Jr.,  of  little  Rock,  for  appel- 
lants. Rose,  Hemingway,  Cantrell  A  Lough- 
borough, of  Little  Rock,  for  appellees. 

Mcculloch,  C.  J.  The  General  Assem- 
bly of  1907  passed  a  special  statute  applica- 
ble only  to  Jefferson  county,  entitled  "An  act 
to  provide  for  the  creation  of  improvement 
districts  for  the  building,  constructing,  main- 
taining, and  repairing  of  public  roads."  The 
act  provides  for  the  formation  of  road  dis- 
tricts by  order  of  the  count?  court  and  for 
the  appointment  of  directors  by  the  county 
court  and  also  makes  appropriate  provision 
for  the  assessment  of  benefits  and  collection 
of  the  aasessm^its  for  the  purpose  of  con- 
structing the  road. 

This  court  in  Parkview  Land  Co.  v.  Road 
Improvement  District  92  Ark.  93,  122  S.  )V. 
241,  held  that  that  statute  was  valid  except 
the  part  which  contained  authority  for  form- 
ing a  whole  county  into  a  road  district 

The  statute  was  re-enacted  at  length  at  the 
session  of  1909  (Act  No.  402,  p.  1151),  and 
its  operation  extended  so  as  to  apply  to  the 
counties  of  Jefferson,  Pulaski,  Faulkner, 
Woodruff,  Garland,  and  Lincoln;  and  the 
amendatory  statute  was  passed  upon  and 
upheld  by  this  court  In  the  case  of  Road  Im- 
provement District  V.  Winkler,  102  Ark.  553, 
145  S.  W.  209. 

Certain  owners  of  real  property  In  Pulaski 
county  presented  their  petition  to  the  county 
court  pursuant  to  the  terms  of  the  statute 
above  referred  to,  praying  that  a  road  im- 
provement district  be  formed  embracing  the 
territory  described  in  the  jjetition,  and  an 
order  was  made  by  the  county  court  forming 
the  district  and  appointing  appellees  as  di- 
rectors. 

[1-3]  Appellant  instituted  this  action  In 
the  chancery  court  to  restrain  the  directors 
from  proceeding  with  the  duties  prescribed 
by  said  statute,  on  the  ground  that  the  spe- 
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cial  statute  bad  been  impliedly  repealed  by 
the  act  of  1913,  No.  302,  creating  tbe  de- 
partment of  state  lands,  highways,  and  im- 
provements, and  authorizing  the  formation  of 
ImproTement  districts  pursuant  to  the  terms 
thereof.  We  held,  in  Jones  v.  Oldtiam,  158 
S.  W.  1075,  that  the  general  statute  Just  re- 
ferred to  did  not  operate  as  a  repeal  of  a 
special  statute  passed  at  the  same  session  au- 
thorizing the  formation  of  road  improvement 
districts  in  Lonoke  and  Prairie  counties. 
We  think  that,  upon  authority  of  that  and 
numerous  other  decisions  of  this  court,  the 
chancellor  was  correct  in  bis  decision  that 
there  has  been  no  reiieal  of  the  act  of  1S09. 
In  the  case  of  Hampton  v.  Rickey,  88  Ark. 
324,  114  S.  W.  TOT,  this  court  held  (quoting 
from  tbe  syllabus):  "(1)  While  the  general 
rale  is  that  a  general  act  does  not  repeal  a 
prior  special  act,  the  question  Is  always  one 
of  intention,  and  tbe  purpose  to  abrogate  the 
particular  enactment  by  a  later  general  act 
is  sufficiently  manifested  when  tbe  provisions 
of  both  cannot  stand  together.  (2)  A  later 
statute  which  extends  and  enlarges  a  right 
before  existing  impliedly  repeals  the  law 
by  which  tbe  former  was  created  or  glr^i. 
(3)  When  a  later  statute  is  exclusive,  that 
Is,, where  It  covers  the  whole  subject-matter 
to  which  It  relates,  it  will  be  held  to  repeal 
by  implication  all  prior  statutes  on  that  sub- 
ject, whether  they  are  general  or  special." 
The  doctrine  of  that  case  was  reiterated 
in  tbe  recent  case  of  King  y.  McDowell,  165 
8.  W.  501. 

A  comparison  of  tbe  two  statutes  leads  ir- 
resistibly to  the  conclusion  that  there  was  no 
intention  on  the  part  of  the  Legislature  to  re- 
peal any  other  statute  The  provisions  of  the 
general  statute,  as  summarized  in  Jones  v. 
Oldham,  supra,  clearly  show  that  there  was 
no  intention  to  make  that  act  exclusive  so 
fbr  as  concerns  the  formation  of  road  im- 
provement districts,  for  it  clearly  recognized 
the  validity  of  other  districts  and  the  con- 
tinuing existence  of  other  statutes  authoriz- 
ing the  formation  thereof.  It  merely  pro- 
vides for  an  opti'^nal  or  alternative  proced- 
ure for  tile  formation  of  improv^nent  dis- 
tricts, and  places  those  districts  which  are 
formed  under  that  statute  under  the  super- 
vision of  tbe  State  Highway  Commission. 
Nor  Is  there  any  extension  and  Inclusion  in 
the  new  general  statute  of  the  rights  al- 
ready conferred  in  the  special  statute,  which 
contains  special  provisions  and  confers  spe- 
cial authority  in  tbe  limited  territory  cov- 
ered by  the  act 

[4]  It  Is  also  contended  that  the  statute  is 
impliedly  repealed  by  Act  No.  325  of  the 
General  Assembly  of  1913,  which  under- 
takes to  amend  Act  No.  144  of  the  session  of 
1907. 

This  court  held.  In  tbe  case  of  Road  Im- 
provement District  V.  Glover,  89  Ark.  513, 
117  S.  W.  544,  that  Act  No.  144  of  the  session 
of  1007  was  inoperative  and  void,  because  It 


failed  to  provide  a  method  of  assessing  bene- 
fits. 

Act  No.  326  of  the  session  of  1913  was  a 
re-enactment  of  Act  No.  144,  except  that  It 
was  extended  so  as  to  Include  Pope  county 
in  Its  operation.  The  lawmakers  doubtless 
overlooked  the  fact  that  the  act  sought  to  be 
amended  had  been  declared  inoperative  by 
this  court,  and  they  failed  to  cure  the  de- 
fect by  incorporating  a  provision  for  the 
assessment  of  benefits.  It,  too,  must  be  held 
to  be  Inoperative,  and  It  therefore  cannot  be 
treated  as  a  repeal  of  another  valid  statute. 

There  being  no  repeal  of  the  statute,  tbe 
authority  of  the  county  court  to  act  in  the 
premises  being  complete,  the  chancellor  was 
correct  in  refusing  to  enjoin  appellees  from 
proceeding  with  the  discharge  of  their  stat- 
utory duties. 

Afllrmed. 


MATTHEWS  v.  BLOODWORTH. 
(Supreme  Court  of  Arkansas.    Feb.  23,  1914.) 

1.  Dedication  (J  65*)— Salk  of  Lots  with 
Rekebence  to  Plat— Title  bt  Purchases. 

Where  an  owner  of  land  platted  it  as 
blocks  of  an  addition  to  a  town,  and  dedicated 
the  streets  and  alleys  adjoining  same  to  the 
town,  "as  long  as  they  were  used  as  such,"  and 
sold  lots  with  reference  to  such  plat,  the  title 
to  the  streets  and  alley  passed  to  the  purchas- 
er, subject  to  the  easement  of  the  public,  and 
hence,  after  the  abandonment  of  tbe  use  of  the 
streets  by  tbe  public,  the  purchaser  became  the 
absolute  owner  thereof. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  i  103;    Dec.  Dig.  §  65.*] 

2.  DEDIGAnON    (i    31*)— TiTLB  O*  FUBCHASEB 

-Effect  of  No n accept arcb. 

Where  the  owner  of  land  platted  It  in  blocks 
as  an  addition  to  a  town,  and  dedicated  tbe 
streets  and  alleys  to  the  town,  tbe  fact  that  the 
town  never  accepted  the  dedication  did  not  affect 
the  rights  of  a  purchaser,  to  whom  a  lot  had  been 
sold  with  reference  to  the  plat,  in  the  land  in 
the  streets  on  their  abandonment. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §{  64,  65 ;    Dec.  Dig.  {  SL*] 

8.  Ejectment     (g     64*)  —  Pleading  —  Coh- 

PLAINT. 

Where,  in  an  action  for  land,  tbe  complaint 
alleged  that  plaintiff  platted  the  land  as  an 
addition  to  a  town,  etc.,  tbe  allegation  that  "the 
defendant  bought  said  block  5000  from  parties  to 
whom  this  plaintiff  had  sold"  was  sufficient,  as 
showing  that  defendant  purchased  with  refer- 
ence to  the  plat. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  158-164;   Dec.  Dig.  {  64.*] 

4.  Pabtdss  (S  60*)- Amended  and  Supple- 
UENTAL  Pleading  —  Bbinqinq  in  New 
Party. 

The  trial  court  properly  refused  plaintiff's 
motion  for  leave  to  amend  bis  complaint  "so 
that  he  might  state  a  perfect  cause  of  action  by 
making  a  town"  a  party  plaintiff,  since  this  was 
beyond  the  power  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  176;  Dec  Dig.  §50.*] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautney,  Judge. 

Action  by  J.  E.  Matthews  against  C.  T. 
Bloodworth.    From  a  Judgment  for  defend- 
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ant  on  demurrer  to  the  amended  complaint, 
plaintiff  appeals.     Affirmed. 

Appellant  Instituted  this  suit  against  the 
appellee  In  the  Caay  circuit  court,  and  on  the 
3d  day  of  April,  1913,  filed  bis  amended 
complaint,  in  which  he  says:  "That  be  Is 
the  owner  In  fee  of  the  following  described 
lands  lying  in  the  western  district  of  Clay 
county.  Ark.,  to  wit:  The  alley  running  east 
and  west  through  block  5000  of  the  Mat- 
thews addition  to  the  town  of  Coming,  Ark., 
one-half  of  the  street  east  of  the  said  block 
5000,  and  all  of  the  street  north  of  said 
block,  and  claims  title  to  said  lands  by  pur- 
chase of  the  southwest  quarter  of  the  south- 
west quarter  of  section  31,  township  21 
north,  range  5  east.  That  after  said  pur- 
chase this  plaintiff  platted  the  south  half 
of  the  said  southwest  quarter  of  the  south- 
west quarter  as  an  addition  to  the  town 
of  Coming,  In  the  western  district  of  Clay 
county.  Ark.,  and  dedicated  the  streets  and 
alleys  to  said  town  .as  long  as  they  are 
used  as  such,  and  that  one  of  the  blocks  in 
the  said  addition  to  the  said  town  Is  the 
said  block  5000.  That  the  defendant  bought 
said  block  5000  from  imrtles  to  whom  this 
plaintiff  has  sold,  and  therefore  claims 
title  from  the  same  source  that  this  plaintiff 
claims.  That  said  defendant  unlawfully 
took  possession  of  said  alley  and  streets 
aforesaid,  and  inclosed  the  same,  and  now 
Is  in  the  unlawful  possession  of  the  said  land, 
and  lias  been  for  two  years  last  past,  during 
all  of  which  time  this  plaintiff  has  bad  ti- 
tle to  said  land,  and  still  has  the  right  of 
possession  thereof.  The  plaintiff  further 
states  that  notwithstanding  that  he  platted 
said  lands  as  an  addition  to  the  said  town 
of  Coming,  that  the  said  alley  and  said 
streets  had  never  been  accepted  or  used  as 
such  by  said  town  of  Corning  nor  by  the 
public;  that  said  alley  and  streets  are  to- 
tally abandoned  by  the  public  as  alleys  and 
streets.  That,  by  reason  of  the  unlawful 
and  wrongful  possession  of  said  alley  and 
streets,  this  plaintiff  has  sustained  damages 
in  the  sum  of  $100.  Wherefore  he  prays 
Judgment  against  the  defendant  for  the  re- 
covery of  said  land  and  the  possession  there- 
of, and  for  all  damages  for  the  unlawful  de- 
tention of  the  same." 

The  appellee  demurred  to  ttie  amended 
complaint,  setting  up  that  it  did  not  state 
facta  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  sustained  the  demurrer,  and 
the  appellant  asked  leave  to  amend  the  com- 
plaint, stating  in  his  motion  that  "If  he 
should  be  granted  leave  to  amend  bis  com- 
plaint, that  he  can  make  it  state  facts  that 
will  constitute  a  cause  of  action  against  the 
defendant." 

The  court  overruled  the  motion  for  leave 
to  amend,  and  dismissed  appellant's  com- 
plaint, to  which  rulings  of  the  court  in  sus- 
taining the  demurrer  and  in  refusing  permis- 
sion to  amend  appellant  duly  excepted,  and 


prayed  an  appeal  to  this  court,  which  was 
granted. 

F.  G.  Taylor,  of  Coming,  for  appellant  C. 
T.  Bloodworth,  of  Corning,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1, 2]  L  The  allegations  of  the  com- 
plaint show  that  the  appellant,  after  pur- 
chasing the  lands  described  in  the  complaint, 
platted  that  portion  of  the  lands  in  contro- 
versy as  an  addition  to  the  town  of  Corning. 
One  of  the  blocks  in  the  addition  was  desig- 
nated as  block  No.  5000,  and  the  streets  and 
alleys  were  dedicated  to  the  town  as  long  as 
tbey  were  used  as  such;  that  appellee  pur- 
chased the  block  numbered  5000  after  same 
had  been  platted  and  the  streets  and  alleys 
had  been  dedicated  to  the  use  of  the  town.. 
The  allegations  of  the  complaint  were  suffi- 
cient to  show  that  appellant  platted  the  land 
as  blocks  of  an  addition  to  the  town  of  Corn- 
ing, with  streets  on  each  side  of  the  blocks, 
and  an  alley  running  through  the  same. 

In  Frauentbal  v.  Slaten,  81  Ark.  350,  121 
S.  W.  395,  we  held:  "An  owner  of  land  who 
flies  a  plat  thereof  showing  blocks,  lots,  and 
squares  and  sells  lots  with  reference  to  such 
plat  la  held  to  have  dedicated  such  streets, 
alleys,  and  squares  irrevocably."  See,  also, 
Davles  v.  Epstein,  77  Ark.  221,  92  S.  W.  19. 

[3]  The  allegation  that  "the  defendant 
bought  said  block  5000  from  parties  to  whom 
this  plaintiff  had  sold"  was  sufficient  to  show 
that  the  appellee  and  his  grantors  Jiad  pur- 
chased the  block  with  reference  to  the  plat 
The  allegations  show  that  appellee  was  the 
owner  of  the  fee  in  at  least  one-half  of  the 
streets  surrounding  the  block  and  of  the  al- 
ley which  traversed  the  same,  subject  only 
to  the  rights  of  the  pnbllc  to  nse  the  same 
as  a  highway.  See  Dickinson  v.-  Arkansas 
City  Improvement  Co.,  77  Ark.  670,  92  S.  W. 
21,  113  Am.  St  Rep.  170.  And,  If  these  were 
abandoned,  as  alleged,  appellee  became  the 
absolute  owner  thereof. 

There  was  no  allegation  in  the  complaint 
that  appellant  reserved  the  right  on  bis  plat 
or  by  any  declaration  made  by  him  to  take 
possession  of  the  streets  and  alleys  in  the 
event  the  public  abandoned  the  use  there- 
of. Although  the  complaint  alleged  that  the 
platted  streets  and  alleys  had  never  been  ac- 
cepted by  the  town  of  Coming,  this  could 
not  affect  the  title  of  one  who  had  purchased 
with  reference  to  such  streets  and  alleys. 

The  allegations  were  not  sufficient  to  show 
that  appellant  only  made  a  qualified  dedica- 
tion to  the  town,  and  that  title  reverted  to 
him  in  the  event  that  the  town  abandoned 
the  use  of  the  streets  and  alleys.  Under  the 
allegations  of  the  complaint,  the  appellant 
had  no  right  that  he  could  assert  as  an  Indi- 
vidual to  the  alley  and  streets  as  against 
the  appellee.  The  abandonment  of  the  alley 
and  streets  by  the  public  would  not  give  the 
appellant  the  right  to  recover  from  the  ap- 
pellee the  whole  of  the  streets  and  alley  for 
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which  he  snea.  The  complaint  alleged  that 
the  appellee  was  In  the  unlawful  and  wrong- 
ful posseeslon  of  the  alley  and  streets.  This 
would  not  give  the  appellant  the  right  to  re- 
cover from  the  appellee  such  alley  and 
streets.  The  Inclosure  of  the  alley  and 
streets  by  the  appellee  might  give  the  town 
of  Coming  the  right  to  enjoin  him  from 
maintaining  such  inclosure  or  to  prosecute 
him  for  a  public  nuisance;  or,  if  appellant 
suffered  an  injury  which  was,  peculiar  to 
bim,  he  might  maintain  an  injunction  to  pre- 
vent the  nuisance.  See  Texarkana  v.  Leach, 
ee  Ark.  40,  48  S.  W.  807,  74  Am.  St  Bep. 
68 ;  Wellborn  v.  Davles,  40  Ark.  83 ;  Packet 
Co.  V.  Sorrels,  50  Ark.  466,  8  S.  W.  683; 
Ruffner  v.  Phelps,  65  Ark.  410,  46  S.  W.  728. 
But  the  complaint  does  not  state  facts  suffi- 
cient to  give  appellant  that  character  of  re- 
Uef. 

[4]  II.  The  court  did  not  err  in  refusing 
the  appellant  permission  to  amend  his  com- 
plaint The  Judgment  recites  that  he  asked 
"leave  to  amend  his  complaint  so  that  he 
might  state  a  perfect  cause  of  action  by 
making  the  Incorporated  town  of  Corning 
a  party  plaintiff."  This  was  beyond  the  pow- 
er of  appellant  to  do,  and  would  not  consti- 
tute a  proper  amendment  to  his  complaint 

The  Judgment  of  the  circuit  court  is  there- 
fore correct  and  It  Is  affirmed. 


ST.  LOUIS  &  S.  F.  B.  CO.  v.  BUDD. 
(Supreme  Court  of  Arkansas.    March  16,  1014.) 

1.  Pttbuo  Lands  (|  02*)— Gbant  to  Rail- 

BOAD   —   PWOBITT      OF      CLAIK  —   "POBUO 

Lands." 

As  between  an  existing  homestead  entry 
and  the  claim  of  a  sabaequently  incorporated 
railroad,  which  filed  its  map  of  survey,  copy  of 
articles  of  incorporation,  etc.,  with  the  Secre- 
tary of  the  Interior  of  the  United  States  under 
Act  March  3,  1875,  c.  171,  18  Stat  509,  grant- 
ing a  right  of  way  throagn  "public  lands^'  100 
fe«t  wide  on  either  side  of  the  center  line  of  a 
railroad,  the  homestead  entry  was  superior; 
the  words  "public  lands"  being  used  in  the  act 
to  describe  such  lands  as  were  subject  to  sale 
or  other  disposal  under  the  general  laws,  and 
not  those  already  appropriated  by  homestead 
entry. 

fEM.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §{  276-282;   Dec  Dig.  |  92.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5793-5795;  vol.  8,  p.  7772.] 

2.  Estoppel   (f  22*)  —  Kkoitai.  iw   Dbkd  — 
Gbant  to  Bailroad. 

That  a  prior  homesteader  conveyed  land  by 
deed  reciting  in  the  description  an  exception  as 
to  the  right  of  way  of  a  subsequently  iDcorpo- 
rated  railroad,  claiming  under  Act  Cong.  March 

3.  1785,  c.  171,  18  Stat  509,  was  merely  a 
recognition  of  its  occupancy  of  some  part  of 
the  land,  but  not  a  concession  of  its  right  to 
hold  a  strip  of  any  specified  width,  and  hence 
would  not  estop  bis  grantees  from  disputing  the 
road's  right  to  hold  a  right  of  way  of  full  200 
feet  in  width. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  27-61;    Dec.  Dig.  (  22.*] 


S.  Public  Lands  (|  92*)— Gbant  to  Rail- 
boad — Effeot  of  Filing  Subvet. 

A  railroad's  filing  of  its  map  of  survey  with 
the  Secretary  of  the  Interior,  claiming  a  right 
of  way  100  feet  wide  on  each  side  of  its  track, 
under  Act  March  3,  1875,  c.  171,  18  Stat  509, 
was  not  such  an  assertion  of  title  by  it  as 
amounted  to  an  occupancy,  so  as  to  ripen  into 
title  by  limitations,  or  to  estop  subsequent  gran- 
tees of  a  prior  homesteader  from  contesting  the 
validity  of  its  claim. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  |{  276-282;    Dec.  Dig.  {  92.*] 

4.  Landlobd  and  Tenant  (|  63*)— Estoppel 
of  Tenant— Existence  of  Relation. 
That  defendant  before  his  purchase  of  land 
from  a  homesteader  having  a  prior  right  ac- 
cepted a  lease  from  plaintiff  railroad,  which 
had  filed  its  survey  map,  and  claimed  a  right 
of  way  under  Act  Cong.  March  3,  1875,  c.  171, 
18  Stat  509,  but  subseqnenUy  bought  the  land 
from  the  homesteader,  and  repudiated  the  lease, 
and  refused  to  pay  the  rent  did  not  estop  him 
from  disputin|;  the  railroad's  daim,  since  he 
was  not  claimmg  title  to  the  land  when  he  ac- 
cepted the  lease,  and  since  the  railroad's  rights 
were  not  prejudiced,  nor  its  status  with  respect 
to  the  land  changed,  by  his  acceptance  of  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  J§  15fr-168,  165-167, 
169,  172-176;   Dec.  Dig.  |  63.*] 

Appeal  from  Circnit  Court,  Washington 
County ;  J.  S.  Maples,  Judge. 

Action  by  the  St  Louis  &  San  Francisco 
Railroad  Company  against  E.  A.  Budd. 
Judgment  In  part  only  for  plaintiff,  and  it 
appeals.    Affirmed. 

W.  F.  Evans,  of  St  Lonls,  Mo.,  and  B.  R. 
Davidson,  of  FayettevlUe,  for  appellant  3. 
E.  London,  of  Alma,  and  H.  L.  Pearson,  of 
Fayettevllle,  for  appellee. 

Mcculloch,  C.  J.  This  controversy  In- 
volves the  title  and  right  of  occupancy  of  a 
strip  of  land,  100  feet  wide,  constituting  a 
part  of  northeast  quarter  of  section  25,  town- 
ship 14  north,  range  30  west  running  paral- 
lel with  appellant's  railroad,  and  claimed  as 
a  part  of  the  right  of  way.  Appellee  Budd 
Is  the  owner  of  that  part  of  said  quarter  sec- 
tion which  embraces  the  strip  in  controversy, 
and  occnpiea  It  claiming  ownership.  This  is 
an  action  Instituted  by  appellant  against  him 
to  recover  possession.  The  case  was  tried  be- 
fore the  court  sitting  as  a  Jury  upon  an 
agreed  statement  in  writing,  of  the  facts,  and 
other  testimony,  oral  and  documentary. 

Appellant's  predecessor,  the  Missouri,  Ar- 
kansas &  Southern  Railway  Company,  was 
Incorporated  In  the  year  1881,  and  filed  its 
map  of  survey,  copy  of  articles  of  incorpora- 
tion, etc.,  with  the  Secretary  of  the  Interior 
of  the  United  States.  It  claims  the  strip  of 
land  in  controversy  under  the  act  of  Congress 
of  March  8, 1875  (18  Stat  509,  c.  171),  granting 
a  right  of  way  through  the  public  lands  100 
feet  wide  on  either  side  of  the  center  line  of 
the  railroad. 

The  quarter  section  of  land  In  controversy 
was  entered  as  a  homestead  by  one  James 
W.  Brown  In  the  year  1877.    He  filed  his 
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homestead  claim  In  the  United  States  Land 
0£Bce,  and  subsequently  compiled  with  the 
homestead  law  and  made  final  proof  and  re- 
ceived his  patent  in  the  year  1883.  Appellee 
claims  title  to  bis  part  of  said  quarter  section 
under  mesne  conveyances  from  Brown,  and 
now  asserts  title  and  right  of  occupancy  of 
the  strip  in  controversy  under  the  homestead 
entry  of  Brown. 

The  trial  court  found  that  appellant  was 
entitled  to  a  strip  of  land  100  feet  wide,  being 
50  feet  on  each  side  of  the  center  of  the 
track,  but  refused  to  find  in  favor  of  appel- 
lant, as  requested,  that  the  latter  was  en- 
titled to  a  right  of  way  of  200  feet,  being 
100  feet  In  width  on  each  side  of  the  center  of 
the  track. 

[1]  The  first  question  presented  relates  to 
the  priority  of  the  conflicting  claims,  whether 
the  appellant  is  entitled  to  the  right  of  way 
under  the  act  of  March  3,  1875,  or  whether 
the  homestead  entry  of  Brown  was  superior. 

It  seems  clear,  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  that  the 
Brown  entry  is  superior,  and  that  appellee 
succeeded  to  Brown's  rights.  The  act  of 
March  3, 1875,  as  before  stated,  granted  right 
of  way  through  "public  lands"  100  feet  wide 
on  eitiier  side  of  the  center  line  of  the  rail- 
road. 

In  Newhall  v.  Sanger,  92  U.  S.  761,  23  U 
Ed.  769,  the  Supreme  Court  of  the  United 
States  said  that  "the  words  'public  lands'  are 
habitually  used  in  our  legislation  to  describe 
such  as  are  subject  to  sale  or  other  disposal 
under  general  laws." 

In  Hastings,  etc.,  R.  R.  Co.  v.  Whitney, 
132  U.  8.  357,  10  Sup.  Ct  112,  33  L.  Ed.  363, 
the  court,  after  referring  to  prior  decisions 
on  the  subject,  said:  "In  the  light  of  these  de- 
cisions, the  almost  uniform  practice  of  the 
department  has  been  to  regard  land  upon 
which  an  entry  of  record  valid  upon  its  face 
has  been  made  as  appropriated  and  with- 
drawn from  subsequent  homestead  entry,  pre- 
emption, settlement,  sale,  or  grant  until  the 
origiAal  entry  be  canceled  or  declared  for- 
feited ;  in  which  case  the  land  reverts  to  the 
government  as  part  of  the  public  domain,  and 
becomes  again  subject  to  entry  under  the 
land  laws." 

See,  also,  Bardon  v.  Northern  Pacific  R. 
R.  Co.,  146  U.  S.  635,  12  Sup.  Ct  856,  36  L. 
Ed.  806,  and  Whitney  v.  Taylor,  158  U.  S.  85, 
16  Sup.  Ct  796,  39  U  Ed.  906,  which  an- 
nounce principles  that  necessarily  subordi- 
nate the  claim  of  appellant  to  the  prior  home- 
stead entry  of  the  land  in  controversy. 

[2]  It  is  contended,  however,  that  the  home- 
steader, 3.  W.  Brown,  by  his  conduct  recog- 
nized the  validity  of  the  grant  to  the  rail- 
road company,  and  that  appellee,  as  hia  suc- 
cessor, will  not  be  beard  to  dispute  it 

[8]  Brown  conveyed  the  land  by  deed  recit- 
ing in  the  description  in  it  an  exception  as 
to  the  right  of  way  of  the  railroad  company. 


but  specified  no  particular  width.  This  was 
mere^  a  recognition  of  the  railroad's  occu- 
pancy of  some  portion  of  the  land,  but  not  a 
concession  of  the  right  to  hold  a  strip  of  any 
specified  width.  The  filing  of  the  map  of  the 
survey  was  not  such  an  assertion  of  title  by 
the  railroad  company  as  amounted  to  an  oc- 
cupancy, so  as  to  ripen  into  title  by  limita- 
tion, or  to  estop  subsequent  grantees  of  the 
entryman  from  contesting  the  validity  of 
appellant's  claim.  It  is  a  question  to  be  de- 
termined from  all  the  proof  as  to  how  much 
of  the  land  the  railroad  company  had  acquir- 
ed title  to  by  limitation,  and  the  court,  by  its 
judgment,  found  that  it  was  entitled  to  hold 
50  feet  on  each  side  of  the  center  of  the  track. 

The  question  whether  the  finding  of  occu- 
pancy to  that  extent  is  justified  by  the  evi- 
dence we  need  not  determine,  for  appellee  ac- 
quiesced in  the  Judgment,  and  has  not  appeal- 
ed from  it 

[4]  It  is  also  contended  that  appeUee  Is  es- 
topped to  dispute  the  claim  of  the  railroad 
company  by  accepting  a  lease  from  the  com- 
pany of  the  strip  of  land  now  In  controversy. 

The  testimony  shows  that  prior  to  the  time 
that  appellee  purchased  the  land  from  Brown 
he  accepted  a  lease  from  appellant,  but  sub- 
sequently bought  the  land,  and  repudiated  the 
lease,  refusing  to  pay  the  annual  rental  price. 
There  is  no  element  of  estoppel  in  the  case, 
for  the  reason  that  appellee  was  not  claiming 
title  to  the  land  at  the  time  he  accepted  the 
lease,  and  for  the  further  reason  that  the 
rights  of  appellant  have  not  been  prejudiced, 
nor  its  status  with  respect  to  the  lands  chang- 
ed, by  reason  of  appellee's  acceptance  of  the 
lease. 

Our  conclusion  is  that  the  finding  of  the 
trial  court  was  supported  by  the  evidence, 
and  the  Judgment  is  therefore  afilrmed. 


MIDLAND  VALLEY  R.  CO.  v.  HORTON. 
(Supreme  Court  of  Arkansas.    Mardi  16, 1914.) 
Costs  (J  173*)— Contboi,  and  Reouiation— 

DA11A.OEB   FOB   VIOLATION   OF  RKGITLATIONS. 

Kirby's  Dig.  {  6621,  providing  that  in  all 
actions  against  any  railroad  comi>any  for  the 
violation  of  any  law  regulating  the  tranqtorta- 
tion  of  freight  or  passengers,  if  the  plaintUT 
recover,  he  shall  also  recover  a  reasonable  at- 
torney's fee,  to  be  taxed  as  part  of  the  costs, 
applies  only  to  actions  for  violation  of  statutory 
provisions  regulating  the  transportation  of 
freight  and  passengers. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  688-690;    Dec  Dig.  (  173.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

Action  by  John  W.  Horton  against  the  Mid- 
land Valley  Railroad  Company.  From  a 
judgment  for  plalntlEF,  defendant  appeals. 
Reversed  and  remanded. 

Edgar  A.  de  Meulea  and  Sol.  H.  KaufCman, 
both  of  Muskogee,  Okl.,  for  appellant 
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WOOD,  J.  The  appellee  sued  appellant, 
alleging  that  he  was  a  passenger,  having  pro- 
cared  a  tldcet  entitling  him  to  passage  on  ap- 
pellant's train  from  Ft  Smith  to  Williama, 
OkL,  and  that,  with  this  ticket  in  his  pos- 
session, he  appeared  at  the  train  of  appellant 
at  Its  station  In  Ft  Smith  and  offered  and 
proposed  to  enter  said  train,  "when  the  em- 
ploye and  agent  of  appellant  illegally  and 
wrongfully  refused  to  allow  appellee  to  enter 
the  car,  and  with  force  and  Tloleuce  prevent- 
ed appellee  from  entering  the  train."  The 
trial  resulted  in  a  Judgment  for  the  sum  of 
$3.75,  and,  upon  the  motion  of  appellee,  judg- 
ment was  also  entered  In  his  favor  against 
appellant  for  $25  attorney's  fee  to  be  paid 
as  part  of  the  costs.  The  appellant  appealed 
from  the  judgment  allowing  the  attorney's 
fee. 

Section  6821  of  Klrby's  Digest  provides 
that:  "In  all  actions  at  law  or  suits  in 
equity  against  any  railroad  company,  •  •  • 
for  the  violation  of  any  law  regulating  the 
transportation  of  freight  or  passengers  by 
any  such  railroad,  if  the  plaintiff  recover 
in  any  such  suit  or  action  he  shall 'also  re- 
cover a  reasonable  attorney's  fee,  to  be  taxed 
op  as  a  part  of  the  costs." 

This  court  has  held  that  the  above  statute 
applies  only  to  actions  for  the  violation  of 
statutory  provisions  regulating  the  transpor- 
tation of  freight  and  passengers.  St.  L.,  L  M. 
k  S.  Ry.  Ca  v.  Evans,  94  Ark.  324,  128  S.  W. 
1058;  St  U,  I.  U.  &  a.  Ry.  Co.  v.  Knight  81 
Ark.  429.  99  S.  W.  684 ;  Kansas  City  So.  By. 
Co.  V.  Marx,  72  Ark.  357,  80  S.  W.  579.  The 
cause  of  action  alleged  in  the  complaint  is  not 
based  upon  the  violation  of  any  statutory 
provision  regulating  the  transportation  of 
passengers. 

The  judgment  for  attorney's  fee  is  there- 
fore erroneous,  and  it  is  reversed  and  re- 
manded, with  directions  to  annul  the  judg- 
ment allowing  an  attorney's  fee. 


MIDLAND   VALLEY   R.    CO.   v.   HEFLBT. 
(Supreme  Court  of  Arkansas.    March  16,  1914.) 

Appeal  from  Circuit  Court  Sebastian  Coun- 
ty;   Daniel  Hon,  Judge. 

Action  by  Henry  Hefley  against  the  Midland 
Valley  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Edgar  A.  de  Menles  and  Sol.  H.  Kauffman, 
both  of  Muskogee,  Okl.,  for  appellant 

WOOD,  J.  This  case  is  precisely  similar  to 
tbe  case  of  Midland  Valley  Eiailroad  Co.  v.  John 
W.  Horton,  165  S.  W.  266,  and  is  ruled  by  it 


FOSTER  et  aL  ▼.  LUCK  et  al. 

(Supreme  Court  of  Axkansas.    March  16,  1914.) 

1.  MoBTOAOES    (I   186*)  —  Evidence  —  Pbiob 
LiE:r. 

In  a  suit  to  foreclose  a  trust  deed,  evidence 
held  suflScient  to  support  a  finding  by  the  court 


that  a  debt  secured  by  a  prior  trust  deed  was 
represented  by  a  note,  and  that  it  was  a  valid 
suosisting  lien,  paramount  to  the  lien  of  plain- 
tiffs' trust  deed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  449-455 ;   Dec.  Dig.  {  186.  •] 

2.  mobtoaoes  (s  186*)— bubden  ot  pboof— 
Patubitt  of  Pbiob  Lien. 

The  burden  is  upon  the  bolder  of  a  8ul>8e' 
queut  trust  deed  who  alleges  payment  of  the 
debt  secured  by  a  prior  trust  deed  to  prove  such 
payment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  449-455 ;   Dec.  Dig.  {  186.*] 

3.  Chattel  Mobtoaoes  (J  152*)  —  Piling  — 
Indobskkent— Stattjioby  Requibeuents. 

An  indorsement  by  tbe  beneficiary,  "Filed 
but  not  recorded,"  on  a  trust  deed  covering  per- 
sonal property,  was  a  sufficient  compliance  with 
tbe  requirements  of  Kirby's  Dig.  |  5407,  that 
such  a  deed,  when  It  is  to  be  filed,  shall  be  in- 
dorsed, "This  instrument  is  to  be  filed  but  not 
recorded." 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §S  254,  266;  Dec.  Dig. 
f  152.*] 

4.  Appeal  and  Ebbob  (J  586*)— Abstbact  or 
Becobd — Stjcttcienct. 

On  an  appeal  by  the  plaintiffs  in  a  suit  to 
foreclose  a  trust  deed,  from  a  judgment  denying 
recovery  for  certain  items  of  account  claimed 
by  the  plaintiffs  to  be  secured  by  the  trust  deed, 
an  abstract  which  does  not  set  out  the  specific 
provisions  of  the  trust  deed  relied  upon,  nor 
give  tbe  page  of  tbe  transcript  where  the  deed 
might  be  found,  and  does  not  abstract  the  testi- 
mony sufficiently  to  show  that  if  the  debts  ex- 
isted, tbey  had  not  been  paid,  does  not  affirma- 
tively show  that  the  judgment  was  erroneous, 
and  it  will  therefore  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §(  2596-2597,  20()(>-2605; 
Dec.  Dig.  {  586.*] 

Appeal  from  Columbia  Chancery  Court: 
J.  M.  Barker,  Chancellor. 

Suit  by  J.  A.  Foster  and  another  against  X 
J.  Lock  and  others,  to  foreclose  a  deed  of  trust 
From  a  decree  of  the  court  awarding  foreclo- 
sure for  an  amount  less  than  claimed  by 
plaintiffs,  and  a  finding  that  a  trust  deed 
held  by  one  of  the  defendants  was  prior  to 
plaintiffs'  trust  deed,  tbe  plaintiffs  appeal. 
Afi^med. 

Appellant  Foster,  as  the  beneficiary  and 
J.  H.  Franklin  as  trustee,  instituted  suit  in 
the  Columbia  chancery  court  September  16, 
1911,  against  the  appellees  to  foreclose  cer- 
tain deeds  of  trust  that  were  executed  by 
one  Eugene  Bnrris  to  secure  certain  notes, 
one  deed  of  trust  and  the  note  it  was  exe- 
cuted to  secure  being  dated  March  9,  1906, 
and  tbe  other  dated  1st  day  of  February, 
1908.  The  note  of  March  9,  1906,  was  for 
$590.72,  with  interest  at  10  per  cent,  from 
maturity  until  paid.  The  note  of  date  Febru- 
ary 1,  1908,  was  for  $345,  with  Interest  at 
the  rate  of  10  per  cent  from  date  until  paid. 

The  complaint  alleged  that  the  deed  of 
trust  given  to  secure  the  note  for  $590.72,  of 
date  March  9,  1906,  embraced  certain  lands 
(which  are  described  in  the  complaint)  and 
one  roan  mare  mule,  eight  years  old,  and 
that  the  deed  ot  trust  given  to  secure  the 
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note  tor  |345,  of  date  February  1,  1908,  em- 
braced a  certain  tract  of  land  (which  la  de- 
scribed In  the  complaint).  The  complaint  al- 
leged that  the  deed  of  trust  of  March  9,  1906, 
was  recorded  March  10,  1906,  and  that  the 
deed  of  trust  of  February  1,  1908,  was  re- 
corded on  that  day.  It  is  not  alleged  in 
the  complaint  that  the  deed  of  trust  executed 
March  9,  1906,  was  given  to  secure  any  items 
of  open  account  that  might  be  due  from  Bur- 
ris  to  Foster.  Nor  is  it  anywhere  alleged 
that  any  items  of  open  account  were  included 
and  secured  by  the  deed  of  trust  of  Febru- 
ary 1,  1908.  The  allegation  of  the  complaint 
is  that  the  plaintiff  "furnished  under  the  last- 
named  mortgage,  in  addition  to  the  note  se- 
cured by  the  mortgage,  $203.57  for  the  year 
1908,  which  was  paid,"  and  the  further  alle- 
gation that  "on  February  10,  1909,  Burris 
and  the  plaintiff  Foster  had  an  adjustment 
of  their  account,  the  amount  due  on  the  first 
real  estate  mortgage  note  and  the  amounts 
furnished  under  same,  and  the  amount  due 
on  the  second  real  estate  mortgage  note  and 
the  amounts  furnished  under  the  same,  and 
that  on  that  day  there  was  due  from  Burris 
to  Foster  $1,869.22."  It  was  further  alleged 
that  there  was  due  September  15, 1911,  under 
the  first  mortgage  debt,  $1,617.55,  and  on  the 
last  mortgage  debt  on  said  date,  $734.50,  and 
on  account  of  1910,  $165.  There  Is  an  alle- 
gation that  "the  complainants  have  a  Hen 
on  the  real  estate  and  the  roan  mare  mule 
described  in  deed  of  trust  dated  March  9, 
1906,  for  the  sum  of  $1,617.65,  and  that  they 
have  a  lien  on  the  real  estate  described  in 
deed  of  trust  dated  February  1,  1908,  foi* 
$899.50,  and  they  ask  a  decree  of  foreclosure 
of  the  property  described  in  the  respective 
deeds  of  trust  to  pay  the  respective  debts 
secured  by  the  same." 

Appellee  Luck,  according  to  the  abstract 
of  the  pleadings,  admitted  the  execution  of 
the  note  for  $590  of  March  9,  1906,  and  the 
deed  of  trust  to  secure  the  same,  but  alleged 
that  the  debt  that  the  deed  of  trust  was  giv- 
en to  secure  was  usurious.  He  did  not  deny 
that  there  were  accounts  for  the  years  1906 
and  1907  which  were  covered  by  notes  evi- 
dencing the  amount  thereof.  He  denied,  how- 
ever, that  there  was  an  adjustment  of  ac- 
count on  the  1st  of  February,  1908.  He  ad- 
mitted that  Burris  executed  a  note  to  Foster 
for  $1,244.10,  but  pleaded  that  the  note  was 
void  for  usury,  and  that  Burris  executed  a 
new  deed  of  trust  on  personal  property 
which  was  in  full  satisfaction  of  the  deed  of 
trust  executed  on  the  9th  of  March,  1906. 
He  admitted  the  execution  of  the  note  on 
the  1st  of  February,  1908,  for  $345  and  the 
deed  of  trust  to  secure  the  same  on  the  tract 
of  land  described  in  the  complaint  as  em- 
braced in  that  deed  of  trust,  but  denied  that 
Burris  owed  the  amount  alleged  to  be  due 
under  that  deed  of  trust,  and  denied  that 
Burris,  on  the  Ist  day  of  February,  1909, 
owed  $1,809.22,  but  admitted  that  Burris  had 
executed  hla  note  for  that  amount  and  deed 


of  trust  on  personal  property  to  secure  the 
same,  but  he  set  up  that  the  amount  was 
usurious  and  void,  and  tliat  the  note  and 
personal  security  was  in  satisfaction  of  all 
prior  indebtedness.  He  further  set  up  that 
on  the  6th  day  of  February,  1910,  Burris 
executed  a  note  for  $690  secured  by  a  deed 
of  trust  on  personal  property,  which  was  In 
full  satisfaction  of  prior  indebtedness  and 
liens,  and  set  up  that  said  note  and  deed  of 
trust  were  void  for  usury.  He  set  up  af- 
firmatively that  on  the  24th  of  January,  1910, 
Burris  was  owing  him  $800  which  was  se- 
cured by  a  deed  of  trust  on  the  same  lands 
covered  by  Foster's  two  real  estate  deeds  of 
trust,  and  tliat  on  the  18th  day  of  March, 
1911,  Burris  was  due  him  the  sum  of  $1,500, 
which  was  also  covered  by  a  deed  of  trust 
on  the  same  land  embraced  In  Foster's  deeds 
of  trust.  The  answer  of  appellee  Couch,  as 
abstracted,  admitted  the  execution  of  the 
note  of  March  9,  1006,  and  the  deed  of  trust 
to  secure  the  same,  and  averred  that  subse- 
quent notes  and  deeds  of  trust  were  executed 
and  delivered  by  Burris  to  Poster  In  full 
satisfaction  of  the  fliat  deed  of  trust,  and 
alleged  that  he  had  a  deed  of  trust  given  to 
secure  the  sum  of  $50;  that  he  had  a  deed 
of  trust  executed  to  appellee  Couch  January 
20,  1906,  to  secure  him  in  the  sum  of  $50, 
and  that  this  deed  of  trust  was  prior  to  Fos- 
ter's and  included  the  roan  mare  mule,  which 
was  also  included  In  Foster's  deed  of  trust 
of  March  9,  1906.  He  set  up  affirmatively 
that  there  was  due  him  under  deed  of  trust 
executed  by  Burris  for  1907  and  1908,  and 
that  at  the  time  of  the  filing  of  his  answer 
and  cross-complaint  Burris  was  due  appellee 
Couch  the  sum  of  $314.09.  He  set  up  that 
his  deed  of  trust  Included  the  roan  mare 
mule  covered  by  Foster's  deed  of  trust,  and 
that  bis  lien  was  prior  in  time  to  that  of 
Foster.  He  made  his  answer  a  cross-com- 
plaint, and  prayed  that  he  have  Judgment, 
and  that  the  property  be  sold  to  satisfy  the 
same.  The  appellant,  in  answer  to  the 
cross-complaint,  set  up  payment  and  the  stat- 
ute of  limitations. 

There  is  a  statement  in  the  abstract  to 
the  effect  that  Foster's  note  for  $590,  dated 
March  9, 1906,  and  all  other  indebtedness  due 
before  foreclosure  is  secured  by  deed  of  trust 
of  even  date  with  note  on  real  estate  (which 
is  described),  and  that  the  note  for  $345  of 
date  February  1,  1908,  and  all  other  indebt- 
edness due  before  foreclosure,  Is  secured  by 
deed  of  trust  on  land  (which  )s  described). 
It  Is  also  stated  that  Luck's  deeds  of  trust 
and  Foster's  deeda  of  trust  cover  the  same 
real  estate,  and  that  Couch's  deed  of  trust 
covers  the  roan  mare  mule.  The  Couch  deed 
of  trust  was  indorsed:  "Filed  and  not  re- 
corded. [Signed]  C.  M.  Fomby,  Agent" — and 
filed  January  23,  1906. 

The  court  found  that  there  was  due  Foster 
on  the  note  of  March  9,  1906,  with  accrued 
Interest,  the  sum  of  $877.87,  and  that  the  deed 
of  trust  upon  the  land  described  therein,  exe- 
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cnted  to  secure  this  note,  was  prior  to  that 
of  Luck's  deed  of  trust  on  the  same  land. 
The  conrt  made  no  finding  as  to  the  account 
of  1906,  and  rendered  no  decree  for  the  same, 
which  was  tantamount  to  finding  that  there 
was  nothing  due  on  that  account  The  court 
found  that  Eugene  Burris  was  indebted  to 
Couch  in  the  sum  of  $309,  and  that  Conch, 
by  virtue  of  bis  deed  of  trust  of  January 
20,  1906,  had  a  lien  prior  and  paramount  to 
that  of  Foster,  or  of  appellee  Luck,  on  the 
roan  mare  mule,  and  rendered  a  decree  in 
favor  of  Couch  against  Foster,  who  was  in 
possession  of  the  mule,  for  the  mule  or  its 
value  in  the  sum  of  $76. 

The  appellant  Foster  seeks  to  reverse  the 
decree  In  favor  of  appellee  Couch  for  the 
roan  mare  mule,  and  also  seeks  to  reverse 
the  finding  and  decree  of  the  court  denyilig 
him  a  judgment  on  the  account  of  1906,  and 
also  so  much  of  the  finding  and  decree  as 
only  allowed  him  the  sum  of  $114.58  on  the 
note  of  February  1,  1908,  claiming  that  the 
account  for  that  year  was  the  sum  of  $203.57, 
which,  with  the  amount  of  the  note  and  ac- 
crued interest,  made  a  total  of  $889.50,  for 
which  a  lien  should  have  been  declared  upon 
tbe  lands  described  in  the  deed  of  trust  exe- 
cuted on  February  1,  1906. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lants. C.  W.  McKay,  of  Magnolia,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
Appellees  insist  that  the  appellants'  abstract 
does  not  comply  with  rule  9,  and  move  to  af- 
firm the  judgments  because  of  noncompli- 
ance with  that  rule.  We  have  been  able  to 
gather  from  appellants'  abstract,  when  aided 
by  the  abstract  and  statement  in  the  briefs 
for  the  appellees,  sufl^icient  to  give  us  a  full 
understanding  of  the  questions  presented  for 
decision  so  far  as  the  decree  In  favor  of  the 
appellee  Couch  is  concerned.  The  abstract 
of  the  pleadings  and  of  tbe  evidence  shows 
that  Couch  claimed  the  roan  mule  in  con- 
troversy under  a  deed  of  trust  executed  Jan- 
uary 20,  1906,  and  indorsed,  "Filed  but  not 
recorded,"  and  "Filed  January  23,  1906."    . 

[1]  From  the  testimony  of  Conch,  as  ab- 
stracted, it  appears  that  the  debt  of  1006, 
which  Uie  mortgage  on  tbe  roan  mule  was 
given  to  secure,  was  not  paid,  and  it  appears 
from  the  statement  of  the  counsel  for  appellee 
Couch  that  this  debt  was  evidenced  by  a 
promissory  note.  There  is  no  showing  in  the 
record  that  the  debt  was  not  evidenced  by 
a  promissory  note;  there  is  no  showing  in 
the  record  that  it  was  barred  by  the  statute 
«>f  limitations  at  the  time  of  the  death  of  Bur^ 
rls. 

[2,  a]  The  finding  of  the  conrt  that  tUs 
debt  of  Burris  to  Couch  was  not  paid,  and 
that  it  was  a  valid  and  subsisting  lien  and 
paramount  to  the  lien  of  Foster,  is  not  clear- 
ly against  tbe  weight  of  the  evidence.    The 


burden  to  prove  payment  was  on  appellant 
Foster,  and  he  has  not  done  so.  The  Indorse- 
ment "filed  but  not  recorded,"  was  sulflcient 
to  meet  the  requirements  of  the  statute.  See 
State  V.  Smith,  40  Ark.  431;  Price  v.  Skillem, 
60  Ark.  112,  29  S.  W.  37;  First  Nat  Bank  v. 
Bedlngfleld,  83  Ark.  109-116,  102  S.  W.  683 ; 
KIrby's  Dig.  §  5407. 

[4]  The  abstract  so  far  as  the  decree  in 
favor  of  appellee  Ludc  is  concerned,  is  not 
sufficient  to  give  the  court  a  full  understand- 
ing of  all  tbe  questions  presented.  It  could 
not  be  determined  whether  the  court  erred  in 
its  findings  and  decree  in  the  absence  of  the 
specific  terms  and  conditions  in  the  deeds  of 
trust  upon  which  Foster  relies  to  show  error 
in  the  court's  finding,  being  set  forth.  As  it 
was  purely  a  question  of  fact  as  to  whether 
these  accounts  had  been  paid,  the  substance 
of  all  the  evidence  bearing  upon  that  subject 
should  have  been  abstracted.  While  there  is 
a  statement  in  the  abstract  of  appellant  to 
the  effect  that  Foster's  note  for  $590.72,  and 
also  for  $345,  and  all  other  indebtedness  due 
before  foreclosure,  are  secured  by  the  deeds 
of  trust  of  even  date  with  note  on  real  es- 
tate as  follows  (describing  tbe  real  estate) 
this  is  a  mere  conclusion  of  counsel.  No  cor- 
rect page  of  the  transcript  is  given  showing 
where  the  deeds  of  trust  are  found  containing 
the  alleged  provision,  and  tbe  court  cannot 
rely  upon  tbe  conclusion  of  counsel  "that  all 
other  Indebtedness  due  before  foreclosure  is 
secured  by  the  deed  of  trust"  when  such  pro- 
vision from  the  deed  of  trust  itself  is  not  set 
forth  and  no  correct  citation  made  to  the  rec- 
ord where  such  provision  may  be  found.  The 
court  will  not  explore  the  record  to  ascertain 
whether  the  Indebtedness  due  on  the  respec- 
tive accounts  was  included  in  the  deeds  of 
trust  of  March  9,1906,  and  February  1,  1908, 
and  the  testimony  is  not  abstracted  sufficient- 
ly to  show  that.  If  such  debts  existed,  they 
were  not  paid.  See  Jett  v.  Crittenden,  89 
Ark.  349,  lie  S.  W.  665,  and  cases  cited; 
Springfield  v.  Steen,  99  Ark.  242,  138  S.  W. 
453;  Queen  of  Ark.  Ins.  Co.  v.  Royal,  102 
Ark.  96,  143  S.  W.  596.  Therefore  the  record, 
as  abstracted,  does  not  show  that  tbe  find- 
ing and  judgment  of  the  conrt  as  to  the  ac- 
count alleged  to  be  due  appellant  Foster  for 
the  year  1006  is  erroneous. 

In  the  absence  of  affirmative  showing  in 
the  record  of  error  in  the  judgment,  the  same 
must  be,  and  is  affirmed. 


MOBBS  V,  BDRROW  et  al. 
(Supreme  Court  of  Arkansas.    March  16,  1914.) 

1.  Appeal  and   Ebsob  (|  1009*)— Review- 
Findings  or  Fact— Equitt  Suit. 

A  finding  of  fact  by  tiie  chancellor  Will  pot 

be  disturbed  on  appeal  unless  it  is  against  a 

clear  preponderance  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  §1 '  3070-3978;   Dec.  Dig.  ( 

1009.  J 


•For  etliar  eamm  ne  lame  topic  and  ueUon  NUMBER  in  Dae.  Dix.  A  Am.  Ola.  Ker-No.  Bariaa  ft  Rsp'r  IndezM 


Digitized  by 


Google 


270 


166  SOUTHWESTERN  BBFORTBB 


(Ark. 


2.  Vbndob  and  Pubohaskb  (|  860*)— Misbef- 

BBSENTATIONS  BY   VkNDOB— ETIDENCB— SUF- 

FIOIENCT. 

In  an  action  for  a  vendor's  misrepresenta- 
tiona  of  qaantity  in  the  sale  of  a  tract  of  land, 
evidence  held  sufficient  to  sustain  a  finding  by 
the  chancellor  that  the  vendor,  did  not  misrepre- 
sent the  quantity  of  the  land  conveyed. 

[i3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }{  1043-1016;  Dec.  Dig. 
|350.»J 

3.  Vbndob  ahd  Pttbchaskb  (I  165*)- Pbop- 
bbty  Conveyed — Quantity  of  Land. 

Where  a  deed  conveyed  several  tracts  of 
land,  aggregating  565  acres,  with  other  tracts, 
whose  acreage  was  expressly  stated  to  be  un- 
known, a  deficiency  of  53  acres  in  the  acreage 
expressed  in  the  deed  is  not  material. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  329,  328^ ;  Dec  Dig. 
{  165.*] 

4.  Navioable  Wateb8(|  44*)— Accbetionb— 
Conveyance. 

Title  to  accretions  to  a  tract  of  land  on  the 
Arkansas  river  passes  by  a  deed  conveying  the 
tract  and  need  not  be  separately  conveyed. 

WEd.   Note. — For  other   cases,    see   Navigable 
aters,  Cent  Dig.  {{  266-278,  281,  282;TDec 
Dig.  I  44.»] 

Appeal  from  Perry  Chancery  Court;  Jno. 
E.  Martineau,  Chancellor. 

Action  by  Grace  M.  Mobbs  against  O.  S. 
Burrow  and  another.  Decree  for  the  defend- 
ants, and  the  plaintiff  appeals.    Affirmed. 

P.  H.  Prince,  of  Conway,  and  Sam'l  Fran- 
entbal,  of  Little  Rock,  for  appellant  J.  F. 
Sellers,  of  MorriUton,  for  appellees. 

HART,  J.  Grace  M.  Mobbs  Instituted  this 
action  in  the  chancery  court  against  O.  S. 
Burrow  and  A.  H.  Black.  In  her  complaint 
she  alleges :  That  on  May  12,  1908,  she  pur- 
chased from  the  defendant  O.  S.  Burrow  cer- 
tain lands  in  Perry  county,  Ark.  That  Bur- 
row executed  to  her  a  warranty  deed  there- 
for, and  that  the  lands  are  described  in  the 
deed  as  follows:  "All  of  fractional  section 
11  (54.26  acres).  The  northeast  quarter  of 
section  14,  fourteen  (150.60  acres).  The 
southwest  quarter,  east  half  of  the  northwest 
quarter,  and  the  west  half  of  the  southeast 
quarter,  all  in  section  fourteen  (14),  township 
five  (5)  north  of  range  sixteen  (16)  west,  con- 
taining 320  acres,  and  northwest  quarter  of 
the  northeast  quarter,  section  twenty-three 
(23),  township  Ave  (6)  north  of  range  sixteen 
(16)  west,  containing  forty  acres,  and  in  the 
aggregate,  564.86  acres.  Also  the  west  half 
of  the  northwest  quarter  of  section  fourteen 
(14),  and  the  fractional  east  half  of  the  north- 
east quarter,  section  fifteen  (15),  township 
five  (6)  north  range  sixteen,  acres  unknown." 
That  the  consideration  was  $12,000,  which 
was  paid  partly  in  cash,  and  that  notes  were 
given  for  the  deferred  payments.  That  Bur- 
row falsely  and  fraudulently  represented  to 
her  that  the  lands  so  conveyed  amounted  in 
the  aggregate  to  700  acres,  without  the  ac- 
cretions thereto.  That  in  the  fall  of  1906  she 
had  the  lands  surveyed  and  found  that  there 
were  only  476*<>/ioo  acres,  making  a  defl- 


ciaicy  of  22S«<>/x«o  acres.  That  the  lands  are 
worth  $26  per  acre.  That  Barrow  is  insol- 
vent, and  after  maturity  of  the  notes  for  the 
deferred  payments  transferred  some  of  them 
to  the  defendant  A.  H.  Black.  The  prayer  of 
the  complaint  la  that  the  amount  of  the  value 
of  the  deficiency  in  said  lands  be  credited 
upon  said  unpaid  notes,  and  that  the  defend- 
ants be  required  to  produce  said  notes  in 
court,  and  that  the  same  be  canceled  and  re- 
moved as  a  cloud  on  her  title  to  said  land. 

The  defendant  O.  S.  Burrow  filed  a  sepa- 
rate answer  and  denied  that  he  represented 
ttiat  there  was  any  specific  number  of  acres 
in  the  land  sold  by  him  to  the  plaintiff,  and 
denied  that  he  made  any  representations 
whatever  as  to  the  number  of  acres  in  the 
various  tracts  conveyed  by  the  deed  executed 
b^  him  to  her. 

The  defendant  Black  filed  his  separate  an- 
swer and  cross-complaint  He  denied  that 
the  defendant  Burrow  made  any  representa- 
tions to  the  plaintiff  as  to  the  number  of 
acres  in  the  tracts  of  land  sold  by  him  to 
her.  He  alleged  that  he  became  a  purchaser 
of  the  notes  for  the  unpaid  purchase  money, 
and  in  his  cross-complaint  asks  that  be  have 
judgment  for  the  balance  due  for  the  pur- 
chase money  of  the  land,  and  that  a  lien  be 
declared  upon  the  lands  therefor. 

The  chancellor  found  in  favor  of  the  de- 
fendants and  dismissed  the  complaint  of  the 
plaintiff  for  want  of  equity.  Decree  was  also 
entered  in  favor  of  the  defendant  A.  H.  Black 
for  the  amount  found  to  be  due  on  the  pur- 
chase price  of  said  lands  and  bis  vendor's 
lien  ordered  to  be  foreclosed.  The  plaintiff 
has  appealed. 

F.  J.  Mobbs,  the  husband  of  the  plaintitC, 
and  who  was  her  agent  in  the  purchase  of 
the  lands,  testified :  "I  lived  at  Hot  Springs 
at  the  time  the  lands  were  purchased,  and 
went  with  the  defendant  Burrow,  who  also 
lived  there,  to  Perry  county  to  examine  the 
lands  before  purchasing  them.  When  we  ar- 
rived at  the  lands  It  was  raining,  and  we 
went  hurriedly  over  them.  We  did  not  go 
over  to  the  river  bank  and  observe  whether  or 
not  any  of  the  lands  had  caved  into  the  river. 
Mr.  Burrow  did  not  tell  me  that  any  of  the 
lands  had  caved  into  the  river,  and  repre- 
sented to  me  that  there  were  700  acres  in  the 
tract    This  was  outside  of  the  accretions." 

James  Mobbs,  the  father  of  F.  J.  Mobbs, 
testified:  "I  went  with  my  son  to  examine 
the  lands  when  he  purchased  them.  Mr. 
Burrow  and  I  rode  over  a  part  of  the  lands 
together  in  a  buggy,  and  while  I  was  with 
him  he  made  no  mention  whatever  of  the 
lands  having  caved  in.  I  was  not  with  him 
and  my  son  during  all  the  conversations  on 
the  trip  that  they  had  in  regard  to  the  lands. 
Mr.  Burrow  and  I  did  not  go  out  on  the  river 
bank  while  we  were  looking  at  the  land." 

A  tenant  on  the  farm  testified  that  he  was 
ib  the  field  plowing  when  Mr.  Burrow  and 
Mr.  Mobbs  came  to  examine  the  land;    that 
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Mr.  Burrow  knew  the  land  caved  into  tbe 
rlTer  from  OTerflows,  but  that  he  does  net  re- 
member whether  or  not  Mr.  Barrow  said  any- 
thing about  that  fact  when  they  were  look- 
ing over  the  lands;  that  some  of  the  lands 
have  caved  into  the  river  since  Mr.  Mobbs 
purchased  them. 

O.  Cross,  another  witness  for  the  plaintiff, 
testified  that  he  was  on  the  train  with  Mr. 
Burrow  when  he  went  up  to  sell  the  lands  to 
Mr.  Mobba;  that  Mr.  Barrow  told  him  he 
would  be  glad  to  have  Mm  help  make  the 
sale  as  he  was  familiar  with  the  land;  that 
be  told  Mr.  Burrow  that  he  would  show  them 
the  lands,  but  would  show  tbe  bad  tracts  as 
well  as  the  good  ones,  and  that  tbe  river  was 
caving  the  land  in  and  that  be  would  not 
misrepresent  It;  that  Mr.  Burrow  then-  told 
him  to  let  them  find  out  themselves. 

O.  S.  Burrow  testified  for  the  defendants 
substantially  as  follows:  "I  never  represent- 
ed to  Mobbs  that  the  land  I  sold  to  his  wife 
would  amount  to  700  acres  or  more.  I  told 
him  tbat  some  of  the  land  had  caved  in  on 
account  of  overflows,  and  that  accretions  had 
formed  to  other  portions  of  them;  that  tbe 
accretions  would  probably  equal  the  amount 
of  land  that  had  caved  in.  I  sbowed  him 
the  tax  receipts  to  the  lands.  I  had  owned 
tbe  lands  several  years,  and  tbe  description 
tn  the  deed  to  Mrs.  Mobbs  was  taken  from 
the  deed  which  conveyed  the  lands  to  me.  I 
told  Mobbs  that  the  lands  would  amount  to 
500  acres,  more  or  less,  probably  600  acres; 
but  I  did  not  represent  to  him  that  they  con- 
tained any  certain  or  designated  number  of 
acres.  The  accretions  to  the  land  amounted 
to  187  acres,  and  a  part  of  this  is  In  cultiva- 
tion." 

In  the  case  of  Ryan  v.  Batchelor,  95  Ark. 
375,  129  S.  W.  787,  the  court  held:  "(1)  When 
a  vendor  conveys  for  a  specified  price  a  tract 
of  land  which  is  described  by  metes  and 
bounds  or  otherwise,  with  the  words  added, 
'containing  a  specified  number  of  acres,  more 
or  less,'  this  is  a  contract,  not  by  the  acre, 
but  In  gross,  and  does  not  by  implication  war- 
rant tbe  quantity.  (2)  Where  a  statement 
was  made  merely  as  an  expression  of  opinion 
or  not  In  such  manner  as  to  Induce  the  other 
to  act  in  reliance  thereon,  even  though  it  was 
fatee,  it  will  not  sustain  an  action  for  de- 
celt" 

[1]  It  Is  well  settled,  by  a  long  and  unbro- 
ken line  of  decisions,  that  the  finding  of  fact 
made  by  a  chancellor  will  not  be  disturbed 
on  appeal,  unless  It  is  against  a  clear  pre- 
ponderance of  the  evidence. 

[2]  F.  3.  Mobbs,  the  husband  of  the  plain- 
tiff, and  her  agent  in  the  purchase  of  the 
lands,  testified  that  Burrow  represented  to 
him  tbat  tbe  tract  comprised  700  acres.  He 
also  stated  tbat  Burrow  did  not  tell  him  that 
any  of  the  land  had  caved  into  the  river. 
Vn  attempt  is  made  to  corroborate  bis  testi- 
mony by  that  of  his  father,  who  went  with 
him  to  examine  the  land.  His  father  stated 
tbat  he  did  not  bear  Burrow  say  that  any  of 


the  land  had  caved  into  the  river,  bat  he  ad- 
mits that  he  was  not  with  Burrow  and  his 
son  at  all  times  daring  the  trip,  and,  of 
course,  did  not  know  of  the  conversation  they 
bad  in  his  absence.  His  testimony,  at  best,  is 
of  negative  character,  and  is  entitled  to  but 
little  probative  force. 

It  is  also  insisted  tbat  the  testimony  of  F. 
J.  Mobbs  is  corroborated  by  that  of  D.  Cross. 
Now  tbe  only  misrepresentation  or  conceal- 
ment that  could  be  inferred  that  Burrow 
wanted  Cross  to  make  was  for  him  not  to  tell 
Mobbs  that  the  river  was  caving  the  lands  in. 
The  lands  were  situated  on  tbe  banks  of  the 
Arkansas  river,  and  accretions  had  formed  to 
a  portion  of  them,  while  other  portions  had 
caved  into  the  river.  The  fact  that  some  of 
the  lands  had  caved  into  the  river  was  patent 
to  any  one  who  looked  at  them;  and  Cross 
was  informed  that  Mobbs  was  going  to  the 
lands  for  the  express  purpose  of  examining 
them.  Then  why  should  Burrow  ask  him  to 
conceal  a  fact  which  would  be  patent  to  any 
person  of  ordinary  understanding?  We  think 
the  chancellor  was  Jnstified  in  placing  but 
little,  if  any,  reliance  upon  his  testimony. 

Tbe  tenant  also  states  tbat  he  did  not  hear 
Burrow  say  that  any  of  the  lands  had  caved 
in.  He  was  with  them  but  a  short  time,  and 
It  is  not  shown  that  there  was  any  occasion 
for  Burrow  to  have  spoken  of  the  land  cav- 
ing in  during  tbe  time  he  was  with  them.  On 
the  other  hand,  he  contradicts  the  plaintiff 
In  some  particulars.  The  plaintiff  testified 
that  it  was  raining  when  they  went  to  exam- 
ine the  lands,  and  on  that  account  they  did 
not  make  a  thorough  examination  of  them. 
The  tenant  testified  that  he  was  plowing  In 
his  field  at  the  time  they  came  to  examine 
tbe  land ;  that  he  went  with  them  over  a 
portion  of  the  lands,  and  after  they  left  went 
back  to  bis  plowing. 

Burrow  testified  positively  tbat  be  did  not 
represent  to  the  plaintiff  that  the  land  con- 
tained. Independent  of  the  accretions,  700 
acres.  He  says  that  he  showed  them  his  old 
tax  receipts  and  told  them  tbat  accretions 
bad  formed  to  some  of  the  lands  and  that  a 
part  of  these  accretions  were  in  cultivation; 
tbat  other  portions  of  the  land  had  caved  in- 
to the  river;  and  that.  In  his  opinion,  the  ac- 
cretions would  about  equal  tbe  quantity  of 
land  tbat  bad  caved  into  the  river. 

[3]  It  will  be  noted  that  the  deed  only  re- 
cites a  conveyance  of  5&485/ioo  acres  in  the. 
aggregate.  It  is  specifically  stated  in  the 
deed  that  the  acreage  in  the  last  two  tracts 
described  is  unknown.  After  the  plaintiff 
purchased  the  land,  it  is  admitted  the  35 
acres  caved  into  tbe  river  before  tbe  lands 
were  surveyed  in  tbe  fall  of  1908.  The  sur- 
vey sbowed  that  there  were  476«»/ioo  acres 
of  land  in  the  tract  This  would  leave  a  de- 
ficiency of  only  53  acres,  which,  considering 
the  amount  of  land  conveyed  by  the  deed,  is 
not  material. 

[4]  Some  time  after  the  deed  was  execut- 
ed, at  the  instance  of  the  plaintiff,  Burro\y' 
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conveyed  to  her,  wltbont  additional  consider- 
ation, the  accretions,  which  comprised  187 
acres.  This  was  not  necessary.  The  accre- 
tion was  a  part  ot  the  original  tract  and 
passed  by  the  deed  first  executed  to  the 
plaintiff.  Cnn  V.  Hudson,  71  Ark.  390,  74  S. 
W.  299. 
The  decree  will  be  affirmed. 


KANSAS  CITY  SOUTHERN  RT.  CO.  T. 

DICKERSON.t 

(Supreme  Court  of  Arkansas.    March  16,  1914.) 

RaILBOADS   (I  441*)— KiLUNQ   Stock-t-Pbima 

Facie  Case— Rebuttal. 

In  an  action  against  a  railroad  company 
for  Icilling  certain  cattle,  the  engineer's  evi- 
dence that  while  going  downgrade  he  saw  the 
cattle  500  feet  away,  that  he  blew  the  stock 
alarm,  and  when  he  had  proceeded  about  20 
feet  applied  the  emergency  brake  and  held  it 
until  he  struck  the  cattle,  but  because  of  speed 
he  was  unable  to  stop  before  striking  the  cattle, 
was  insufficient  to  rebut  the  prima  facie  case  of 
negligence  made  by  proof  of  the  killing;  there 
being  other  evidence  that  he  did  not  blow  the 
stock  alarm  until  he  was  within  75  or  100  yards 
of  the  cattle  when  they  stood  huddled  up  near 
the  end  of  a  trestle. 

[Ed.  Kote. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1575-1595 ;    Dec.  Dig.  S  441.*] 

Appeal  from  Circuit  Court,  Sevier  County; 
Jeff  T.  Cowling,  Judge. 

Action  by  G.  L.  Dlckerson  against  the 
Kansas  City  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Read  8c  McDonongh,  of  Ft  Smith,  for 
appellant.  Jas.  S.  Steel,  of  De  Queen,  J.  S. 
Lake,  of  Idabel,  Okl.,  and  Jas.  D.  Head,  of 
Texarkana,  for  appellee. 

HART,  J.  This  suit  was  commenced  In 
the  justice  court  by  O.  L.  Dlckersou  against 
the  Kansas  City  Southern  Railway  Company 
to  recover  damages  for  three  bead  of  cattle 
killed  by  its  train  near  Horatio,  In  Sevier 
county,  Ark.  The  case  was  appealed  to  the 
circuit  court,  and  there  was  a  verdict  and 
Judgment  for  the  plaintiff.  The  case  is  here 
on  appeal. 

On  the  9th  day  of  April,  1913,  a  south- 
bound passenger  train  of  the  defendant,  con- 
sisting of  an  engine  and  five  or  six  cars, 
ran  over  and  killed  three  head  of  cattle  be- 
longing to  the  plaintiff. 

The  engineer  in  charge  of  the  train  tes- 
tified as  follows:  "The  train  was  going  at 
the  rate  of  50  miles  an  hour  when  I  saw 
the  cattle.  I  immediately  gave  the  stock 
alarm,  and  when  I  had  gone  probably  20 
feet  further  I  applied  the  emergency  brake. 
When  I  first  saw  the  cattle,  they  had  Just 
come  up  on  the  track,  and  two  of  them  bad 
crossed  over  on  the  right-hand  side.  One 
of  them  was  on  the  track,  and  the  other 
two  were  standing  on  the  right-hand  side. 
They  were  about  12  feet  north  of  a  trestle. 


When  I  began  to  whistle  at  them,  the  other 
two  Jumped  back  on  the  track,  and  they  all 
made  for  the  trestle.  They  were  right  at 
the  north  end  of  the  trestle  when  I  struck 
them.  When  I  first  saw  them  they  were 
about  600  feet  away.  The  train  was  going 
through  a  cut  and  around  a  sharp  curve. 
When  I  applied  the  emergency  brake  I  held 
It  on  until  I  struck  the  cattle.  I  had  cut 
off  steam  about  two  miles  and  a  half  north 
of  where  the  animals  were  struck,  and  the 
train  was  running  down  the  grade  of  Its 
own  momentum  when  I  first  saw  the  cattle. 
After  I  saw  they  would  not  leave  the  track 
from  blowing  the  whistle,  I  put  on  the 
emergency  brake  and  held  It,  but  was  unable 
to  stop  the  train  before  It  hit  the  cattle." 

Other  witnesses  testified  in  the  case,  and 
one  of  them  said  that  the  engineer  could 
have  seen  the  cattle  150  yards  away.  An- 
other testified  that  the  train  was  only  75 
or  100  yards  from  the  cattle  when  the  stock 
alarm  whistle  was  blown.  One  witness  tes- 
tified that  after  the  cattle  got  on  the  track 
they  walked  down  it  about  50  yards  to 
the  trestle,  and  when  they  heard  the  train 
coming  stood  at  the  north  end  of  the  trestle 
all  bunched  or  huddled  up  together,  looking 
like  they  wanted  to  cross  the  trestle  but 
were  afraid  to  attempt  to  do  so.  ' 

It  Is  contended  by  counsel  for  defendant 
that  the  prima  facie  case  of  negligence  made 
by  proof  of  the  killing  of  the  animals  by  the 
train  was  overcome-  by  the  evidence  of  the 
engineer,  wlilch  is  claimed  to  be  consistent, 
reasonable,  and  uncontradicted.  See  Lane 
V.  K.  C.  Sou.  Ry.  Co.,  78  Ark.  234,  95  S.  W. 
460.  On  the  other  band.  It  is  contended  by 
counsel  for  the  plaintiff  that  the  testimony 
is  not  undisputed,  and  that  the  defendant 
has  not  exonerated  itself  from  the  presump- 
tion of  negligence.  They  insist  that  the 
evidence  is  somewhat  similar  to  that  in  the 
case  of  Kansas  City  Sou.  Ry.  Co.  v.  Wayt, 
80  Ark.  382,  97  S.  W.  656,  and  that  the  Judg- 
ment should  be  affirmed.  We  think  they 
are  correct  The  engineer  testified  that  he 
was  going  downgrade  and  saw  the  cattle 
when  they  were  500  feet  away;  that  he  first 
blew  the  stock  alarm,  and  when  he  had  pro- 
ceeded about  20  feet  applied  the  emergency 
brake  apd  held  it  until  he  struck  the  cattle. 
He  said  that,  because  the  train  was  going  so 
fast  and  going  downgrade,  he  was  unable  to 
stop  the  train  before  he  bit  the  cattle.  He 
said  tlmt  when  he  saw  the  cattle  they  were 
about  12  feet  from  the  north  end  of  a  trestle, 
and  that  when  he  blew  the  stock  alarm  they 
proceeded  down  to  the  trestle  before  he 
struck  them. 

It  appears  from  other  evidence  Introduced 
in  the  case  that  the  engineer  did  not  blow 
the  stock  alarm  until  he  was  about  75  or 
100  yards  away  from  the  cattle,  and  that  the 
cattle,  at  that  time,  stood  all  huddled  up 
near  the  end  of  the  trestle,  looking  like  they 
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wanted  to  cross  It  but  were  afraid  to  do  so. 
Tbls  presented  a  conflict  in  the  evidence, 
for  from  it  the  Jury  might  have  found  that 
the  engineer  either  was  not  keeping  a  lookout 
and  did  not  see  the  cattle  until  he  was  75 
or  100  yards  from  them,  or  that  If  he  was 
keeping  a  lookout  be  dld^not  sound  the  stock 
alarm  or  in  any  other  way  try  to  prevent 
Injuring  them  until  be  was  within  76  or  100 
yards  of  the  cattle. 
Therefore  the  judgment  will  be  affirmed. 


McIVBB  et  aL   t.   ROBERTS   et  aL 
(Supreme  Court  of  Arkonsaa.    March  16, 1914^ 

1.  MonxiAexs  (J  86*)— Absoi.ute  Dbicdb  ab 

MOBTOAOKS— BTyiDSNOlE. 

A  grantor  in  a  deed,  absolute  in  form,  who 
seeks  to  overcome  the  presumption  that  the  in- 
strument is  what  it  purports  to  be,  and  not  a 
mortgage,  has  the  burden  of  proving  by  clear, 
unequivocal,  and  convincing  evidence  that  it 
was  intended  to  be  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  BB,  96 ;  Dec.  Dig.  |  36.*] 

2.  MoBTOAOxs  (S  82*)— Absolthv  Dekdb  as 

MOBTOAOXS— EVIDENOB. 

The  court,  in  determining  whether  a  deed, 
absolute  in  form,  was  intended  as  a  mortgage, 
will  consider  all  the  circumstances,  such  as  the 
situation  of  the  parties,  property  conveyed,  its 
value,  the  price  paid,  defeasances,  verbal  or 
written,  and  the  acts  and  declarations  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  60-66,  84r-94;   Dec.  Dig.  J  32.  •] 

8.  MoBTOAOEs  (i  38*)— Deeds  as  Mobioaoes 

—Evidence — StrmciENCT. 

Evidence  held  not  to  support  a  finding*  that 
a  deed,  absolute  on  its  face,  was  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §8  10^-111 ;  Dec.  Dig.  {  38.*] 

Appeal  from  Little  River  Chancery  Court; 
Jaa.  D.  Shaver,  Chanoellor. 

Suit  by  Prince  Roberts  and  another  against 
H.  M.  Mclver  and  others.  From  a  decree  for 
complalnanta,  defendants  appeal.  Reversed 
and  remanded,  wttb  directions  to  dismiaa  the 
complaint. 

This  suit  was  instituted  by  appellees 
against  the  appellants  to  set  aside  a  war- 
ranty deed  executed  by  appellees  to  Mclver 
and  Hamm,  and  also  to  set  aside  a  deed 
from  McIvMf  and  Hamm  to  Mary  1.  tJar- 
land. 

The  appellees  alleged  that  the  deeds  were 
fraudulent  and  executed  for  the  purpose  of 
dieatlng  the  appellees  out  of  their  land. 
The  appellees  alleged  that  they  were  the 
owners  of  the  land  in  controversy,  and  that 
fhey  had  mortgaged  the  same  to  the  Colonial 
&  United  States  Mortgage  Company  for  the 
sum  of  $1,500 ;  that  an  Interest  note  of  5130 
was  due  on  the  mortgage,  and  appellees  ap- 
plied to  Mclver  for  a  loan  of  $70  to  pay  this 
interest  note;  that  Mclver  agreed  to  loan  ap- 
pellees the  money  and  to  take  a  mortgage 
on  the  land  to  secure  the  payment  of  this 
Interest  note  in  the  fall;  that  appellees  were 


illiterate,  and  that  Mclver  prepared  a  paper 
and  represented  same  to  appellees  to  be  a 
mortgage  on  appellees'  land,  and  that  appel- 
lees, believing  same  to  be  a  mortgage,  ex- 
ecuted and  delivered  the  same  to  Mclver,  and 
received  from  him  the  $70,  to  be  repaid  in 
the  fall,  with  $30  interest;  tliat  in  October 
following  appellees  discovered  that  the  paper 
executed  by  them  was  a  deed  to  Mclver  and 
Hamm,  which  recited  as  a  consideration  $1; 
that  on  the  29th  of  October,  1910,  Mclver  and 
Hamm  had  conveyed  the  same  land  to  Mary. 
I.  Qarland  for  the  sum  of  $1,500  in  cash  and 
the  assumption  by  her  of  the  mortgage  to  the 
Mortgage  Company;  that  the  deed  executed 
by  Mclver  and  Hamm  to  Garland  was  fraudu- 
lent, the  consideration  thereof  being  ficti- 
tious, and  that  nothing  had  been  paid  thereon; 
that  appellees  at  the  time  said  deed  to  Mary 
I.  Garland  was  executed  were  in  the  actual 
possession  of  tbe  lands,  and  that  Mary  I.  Gar- 
land was  charged  wltti  notice  thereof.  Tbe 
appellees  tendwed  the  amount  found  to  be  due 
Mclver  and  Hamm,  and  prayed  tbxt  the 
deeds  which  they  exhibited  be  canceled. 

The  appellants  Mclver  and  Hamm  answer- 
ed, admitting  that  the  title  to  the  lands,  at 
the  time  of  the  deed  from  appellees  to  them, 
was  In  appellants;  admitted  that  appellees 
applied  to  Mclver  to  borrow  money,  but  de- 
nied that  Mclver  loaned  them  the  money, 
and  denied'  that'  Mclver  agreed  to  take  a 
mortgage  on  'the<1knd  to  secure  an  advance 
of  $100,  or  any  sum;  denied  that  the  appel- 
lees were  Illiterate;  denied  tbe  other  alle- 
gations of  the  complaint,  and  set  up  that  the 
appellees^  on^June  4,  1910,  were  owing  $1S0 
past-due  interest  on  a  loan  to  the  Mortgage 
Company  on  the  land  in  controversy;  that 
the  loan  itself  was  due,  and  appellees  had 
applied  for  an  extension  of  tbe  loan;  that 
It  was  agreed  between  the  appellees  and  the 
Mortgage  Company  that  the  loan  should  be 
renewed  on  the  payment  of  past-due  Interest 
with  expenses;  that  appellees  applied  to  Mc- 
lver for  a  loan  suCBclent  to  pay  .this  Inter- 
est and  the  expenses  to  be  Incurred  in  bring-' 
ing  the  abstract  down  to  date  and  renewing 
mortgage,  and  that  Mclver  refused  to  loan 
them  the  money;  that  appellees  sought  tbe 
money  elsewhere,  but  were  unable  to  procure 
it;  that  appellees  again  sought  to  obtain  the 
money  from  Mclver,  and  that  he  agreed  with 
appellees  that  it  they  would  execute  renewal 
mortgage  to  the  Mortgage  Company,  and  con- 
vey to  him  and  Hamm  tbe  land  In  contro- 
versy, that  he  and  Hamm  would  assume  tbe 
mortgage  and  pay  In  cash  the  accrued  in- 
terest, with  the  expenses  incident  to  the  new 
loan,  and  give  tbe  appellees  the  nse  of  the 
land  free  of  rent  for  the  year  1910,  together' 
with  an  option  to  purchase  tbe  place  until 
October  1,  1910;  that  the  appellees  well  knew 
that  they  were  parting  with  their  title  to 
the  land,  subject  to  this  option;  that  thet 
failed  to  avail  themselves  of  the  option,  and 
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never  songht  to  exercise  the  same  until  long 
after  October  1,  1910,  and  after  Mclver  and 
Hamm  had  sold  the  land  to  Mary  I.  Garland; 
that  the  deal  with  Mary  L  Garland  was  ex- 
ecuted In  good  faith  for  tbJo  consideration 
named  In  the  deed  to  her. 

Mary  L  Garland  answered,  alleging  sub- 
stantially the  same  matters  as  set  up  b:^ 
Mclver  and  Hamm,  and  furth^  alleging  that 
she  was  an  Innocoit  purchaser  for  ralue  for 
the  consideration  mentioned  in  the  deed  ex- 
ecuted by  Mclver  and  Hamm  to  her.  She 
also  set  up  tliat  appellees  knew  that  she  was 
inspecting  the  lands  for  the  purpose  of  pur- 
chasing the  same  and  stood  by  without  as- 
serting any  claim  to  the  property  adverse 
to  Mclver  and  Hamm,  and  that  appellees 
were  therefore  estopped  from  asserting  any 
title  as  against  her. 

Mclver  was  a  local  agent  of  the  Colonial 
ft  United  States  Mortgage  Company,  herein- 
after called  the  Company,  and  he  was  col- 
lecting for  It  The  Company  held  a  mortgage 
executed  by  Boberts  and  bis  wife  on  the 
land  in  controversy  to  secure  the  debt  of 
^,600,  wlilch  was  past  dua  The  Company 
had  agreed  to  extend  the  time  of  payment  and 
to  allow  appellees  to  renew  the  mortgage  if 
Boberts  would  pay  the  interest  due,  amount- 
ing to  $136.  The  land  was  the  homestead 
of  tlie  Boberts,  where  they  Iiad  lived  for  80 
years.  Mclver  had  interceded  with  others 
to  aid  appellees  by  advancing  the  Interest  for 
them  who  had  refused.  The  Company  was 
threatening  to  foreclose  if  this  interest  was 
not  paid.  In  this  extremity,  after  exhaust- 
ing every  other  resource,  Boberts  appealed 
to  Mclver  for  a  loan  of  the  money  to  pay 
the  Interest  Boberts  had  sold  a  mule  for 
$60  and  only  needed  $75  more. 

Prince  Boberts  was  an  illiterate  negro. 
His  wife  could  sign  her  name.  Boberte  had 
known  Mclver  ever  since  the  latter's  child- 
hood, and  had  every  confidence  in  him.  Bob- 
erte relates  what  took  place  between  him  and 
Mclver  as, follows:  "I  went  to  Mclver  and 
told  him  I  had  gotten  up  $60  of  the  money, 
and  that  was  all  I  could  get;  asked  him  if 
he  could  help  me  out  for  the  balance.  He 
said:  'Prince,  I  liaven't  got  the  money.  Tou 
and  your  wife  come  up  tomorrow  and  I  will 
help  you  out'  I  explained  to  him  why  I 
wanted  the  money.  The  next  day  we  came 
in,  and  Mr.  Mclver  asked  if  my  wife  had 
come.  He  wrote  out  the  mortgage  and  told 
me  to  go  get  the  money,  and  I  got  it  He 
counted  it  and  said:  'Tou  see  it  Is  all  right' 
He  told  me  to  carry  it  to  Mr.  Schuman  and 
to  tell  him  to  give  him  credit  for  it,  and 
he  would  send  draft,  and  I  would  get  a  re- 
c^pt  when  they  got  his  draft.  When  I 
turned  this  money  over  to  Mr.  Mclver — the 
$60  I  had  sold  the  mule  for— he  prepared  a 
mortgage,  and  I  carried  it  down  to  Mr.  Schu- 
man and  signed  it  Mr.  Mclver  did  not  reed 
the  paper  over  to  me,  but  told  me  to  take 
it  to  Mr.  Schuman.  When  I  took  this  paper 
and  signed  and  acknowledged  it,  I  under- 


stood it  to  be  a  mortgage  on  my  laud.  Mo- 
body  read  or  explained  it  to  me.  When  I 
signed  the  paper,  I  gave  It  to  Mclver.  Mr. 
Mclver  was  to  take  the  money  I  gave 
him  and  furnish  the  balauce  and  pay 
the  interest  to  the  Loan  Company.  I 
left  it  to  him.  I .  was  to  pay  this  mon- 
ey back  to  Mr.  Mclver  the  1st  of  Octo- 
ber, 1910,  with  interest  I  went  up  there  the 
1st  of  October,  1010,  to  pay  Mr.  Mclver,  but 
he  was  not  in  his  office.  On  the  29th  of 
October  I  went  up  there  to  pay  it  and  told 
Mr.  Mclver  I  had  come  to  pay  off  the  note. 
He  said:  'You  didn't  comply  with  your  con- 
tract, and  I  have  sold  the  land.'  Dr.  Hamm 
was  present  when  Mclver  prepared  the  paper 
which  I  signed.  In  the  first  conversation  Mr. 
Mclver  told  me  he  didn't  have  the  money, 
but  would  try  to  borrow  it,  and  in  the  sec- 
ond conversation  he  told  me  he  would  ar- 
range to  get  part  of  the  money  from  Dr. 
Hamm.  I  signed  the  paper  to  secure  Mr. 
Mclver  for  the  money  I  was  borrowing  from 
him.  If  I  had  known  the  paper  was  a  deed, 
I  would  rather  have  tieen  hung  than  sign 
it  I  had  no  information  from  any  source  be- 
fore I  signed  it  that  it  was  other  than  a 
mortgage.  After  I  borrowed  this  money  from 
Mr.  Mclver  and  gave  him  this  pai>er,  I  re- 
newed the  mortgage  to  the  Colonial  ft  United 
States  Mortgage  Company,  and  Mr.  Mclver 
fixed  it  up  and  took  my  acknowledgment  I 
never  got  a  receipt  from  the  Loan  Company 
for  the  amount  of  the  Interest  I  didn't  have 
Mr.  Schuman  to  read  the  paper,  because  I 
had  confidence  in  Mr.  Mclver,  and  thought 
he  would  do  the  right  thing.  I  haven't  suf- 
ficient understanding  if  it  was  read  to  me 
to  know  wliat  it  meant;  I  have  to  take  the 
word  of  the  party  for  it  Mclver  told  me 
he  was  taking  a  second  mortgage  on  the 
land  when  we  made  the  trade.  No  one  was 
present  when  he  told  me  this.  I  was  trying 
my  best  to  get  the  money  from  the  time  it 
was  due;  went  to  every  place  I  knew  to 
get  It  Mr.  Mclver  didn't  explain  to  me  tliat 
I  was  selling  him  the  land;  didn't  tell  me 
that  he  would  give  me  the  refusal  of  It  until 
October  Ist." 

Judge  Steele,  a  witoess  for  appellees,  tes- 
tified that  having  been  employed  by  Bob- 
erts to  bring  this  suit,  he  saw  Mclver  and 
went  to  make  a  tender  of  the  money  due 
him.  Mclver  said  he  had  let  Prince  Boberte 
have  $100  to  pay  interest  on  tUa  loan,  and 
Prince  bad  given  blm  a  deed  to  the  land; 
that  he  had  given  Prince  until  the  1st  day  of 
October  to  pay  back  the  $100;  that  he  didn't 
pay  It  back  at  that  time,  and  for  that  reason 
he  had  forfeited  the  right  to  the  land;  that 
after  the  1st  of  October  he  (Mclver)  tiad 
sold  the  land  to  another  party;  that  the 
matter  was  then  out  of  Iiis  hant^  and  could 
not  be  settled  without  a  lawsuit  Mclver 
did  not  tell  witness  that  he  had  agreed  to 
hold  the  land  until  October  1,  1910,  and  that 
after  tliat  he  (Mclver)  was  at  liberty  to 
seUit 
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Witness  Ii.  B.  Anderson  tesUfled  that  he 
had  a  conrersation  with  Mclrer  with  refer- 
ence to  the  transaction  between  himself  and 
Prince  Roberts.  Mclver  said  Prince  came  to 
him  to  get  money  to  pay  this  mortgage,  and 
that  he  had  told  him  that  he  would  loan  him 
the  money  if  he  wonld  give  him  a  deed  to 
the  land.  He  finally  agreed  to  let  him  have 
the  money,  and  gave  him  nntll  the  1st  of 
October  to  pay  It  Witness  understood  that 
Roberts  was  to  pay  back  the  money  he  had^ 
borrowed  from  Mclver.  Mclver  gave  him 
(Roberts)  until  the  Ist  of  October  to  redeem 
the  land.  Mclrer  didn't  tell  witness  that 
the  negro  had  parted  with  his  right  to  the 
land. 

B.  K.  Hopson  testified  that  he  bought  a 
mnle  from  Prince  Roberts  and  paid  him  (60 
for  it  on  the  1st  of  June,  1910.  Roberts  told 
witness  that  he  wanted  to  raise  |18S,  and 
wanted  to  sell  the  mule  to  help  him  pay  the 
interest  When  Prince  had  made  arrange- 
ments fos  the  balance  of  the  money,  he  came 
and  got  the  $60.  On  the  same  day  Dr.  Hamm 
told  witness  that  he  and  Mclver  had  taken  a 
second  mortgage,  and  loaned  Prince  $100  to 
pay  the  balance  of  the  interest 

The  testimony  adduced  on  behalf  of  the  ap- 
pellants was  substantially  as  follows:  Mc- 
lver testified- that  he  had  known  Roberts 
over  20  years.  Witness  was  collecting  for 
the  Mortgage  Company.  Roberts  came  to 
the  ofllce  of  witness  two  or  three  times  ask- 
ing for  a  few  more  days'  time.  Witness  got 
extensions  from  the  Company  from  time  to 
time  as  to  the  interest  due  by  Roberts.  OThe 
matter  ran  along  in  that  way  about  a  month 
or  six  weeks.  Roberts  asked  to  borrow  the 
money  of  witness  several  times,  but  witness 
refused  to  loan  him.  Witness  finally  made 
arrangements  with  him  on  the  Sd  day  of 
Jime,  1910.  Dr.  Hamm  was  present  at  the 
time.  Witness  told  Roberts  that  he  (witness) 
would  give  him  an  option  or  a  contract  to  buy 
the  land,  which  would  give  htm  a  chance  to 
redeem  It  The  next  day  Roberts  and  his  wife 
came  in  to  fix  up  the  papers.  Witness  went 
over  the  trade  with  them,  and  wrote  the  deed 
out  and  gave  it  to  them.  Roberts  paid  wit- 
ness $60  on  the  4th  day  of  June,  1910.  Wit- 
ness had  the  name  of  M.  L.  Hamm  Joined  In 
the  deed,  because  she  was  witness'  mother- 
in-law,  and  witness  thought  he  would  make 
her  a  UtUe  money  in  this  trade  and  give  It 
to  her.  He  never  mentioned  the  matter  to 
Prince  Roberts  until  witness  had  sold  the 
land.  Witness  was  representing  the  Loan 
Company,  and  had  tried  to  get  others  to  ad- 
vance the  money  to  Prince  so  witness  could 
make  the  collection  of  the  interest  Witness 
at  the  time  was  dealing  in  lands;  had  al- 
ready negotiated  for  a  renewal  of  the  loan ; 
and  it  was  agreed  between  witness  and 
Prince  Roberta  that  the  latter  should  go 
ahead  and  consummate  the  loan.  Witness 
knew  that  the  loan  was  being  negotiated 
wlien  he  took  the  deed.  He  purposely  wlth- 
itiA  it  from  record  until  after  the  loan  was 


negotiated  by  Prince  and  consummated.  Wit- 
ness did  this  while  he  was  acting  as  agent 
for  the  Loan  Company.  Witness  showed  the 
land  to  prospective  buyers  before  the  1st  of 
October,  1910.  Witness  did  not  state  in  the 
deed  from  Prince  Roberts  that  he  (witness) 
was  to  assume  the  payment  of  the  note  and 
mortgage  to  the  Loan  Company,  or  that  the 
land  was  subject  to  that  mortgage.  Witness 
Just  had  Roberts  to  make  a  quitclaim  deed 
conveying  his  equity.  Witness  gave  Roberta 
no  writing  showing  the  agreement  between 
them.  Roberts  did  not  ask  him  to  do  so. 
Witness  never  advised  Prince  that  be  was 
trying  to  sell  the  land.  He  met  him  many 
times  in  the  month  of  October,  but  never  talk- 
ed to  him  nntil  after  witness  had  sold  the 
land  to  Mrs.  Garland.  Prince's  family  was 
on  the  place  when  the  land  was  sold  to  Mr& 
Garland. 

J.  S.  Hamm  testified  that  he  was  present 
when  Mclver  bought  the  land  from  Prince 
Roberts  and  his  wife.  Mclver  said  be  had 
made  a  trade  with  Prince  for  the  property. 
Mclver  read  the  deed ;  at  least  he  called  It  a 
deed,  and  read  it  over  to  Prince  and  Mary 
several  times,  and  told  them  that  it  was  a 
deed,  and  that  they  wore  selling  the  prop- 
erty to  him ;  that  it  was  not  a  mortgage,  and 
that  he  (Mclver)  wanted  them  to  dlstlnctiy 
understand  that  he  was  buying  the  property 
from  them,  and  that  they  were  deeding  it  to 
him.  Mclver  asked  Prince  Roberts  and  his 
wife  repeatedly — quite  a  number  of  times— 
if  they  understood  it  and  they  said  they  did. 
Mclver  told  them:  "As  you  understand  what 
you  are  doing,  go  down  to  Mr.  SChuman's  and 
sign  the  deed  before  him." 

The  witness,  on  cross-examination,  said 
that  be  knew  nothing  about  what  kind  of  a 
deed  it  was.  He  only  knew  what  Roberts  said 
about  it  being  a  deed.  Mclver  read  it  over 
twice  to  Roberts  and  bis  wife  and  told  them  it 
was  a  deed.  Witness  did  not  know  anything 
about  a  deed.  It  was  headed  a  deed,  and 
that  was  all  witness  knew  about  It  whether 
It  was  right  or  wrong.  Witness  was  called 
into  Mclver's  office  to  be  a  witness  to  the 
trade.  Mclver  said  they  were  both  colored 
people,  and  didn't  know  anything  about  the 
law.  Prince  was  to  have  until  the  1st  of 
October  to  pay  the  money  off.  That  was  gone 
over  by  Mclver  to  Prince  as  often  as  Mclver 
read  and  went  over  the  deed  to  him.  Wit- 
ness understood  that  Mclver  was  buying  the 
property  of  him.  Witness  did  not  remember 
the  exact  amount  Mclver  was  to  pay  Prince ; 
that  was  their  business.  The  deed  had  al- 
ready been  prepared  when  witness  went  Into 
the  office.  Mclver  told  Prince  the  day  before 
that  he  (Mclver)  didn't  have  the  money,  but 
that  if  he  (Roberts)  wanted  to  make  the 
trade,  to  come  back  the  next  day.  Witness 
told  Mclver,  if  he  needed  any  money,  he 
(witness)  would  let  him  have  it 

Maggie  Phillips  testified  that  she  was  not 
in  the  office  when  Prince  sold  the  land  to  Mc- 
lver.   She  didn't  remember  that  Prince  un- 
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dertook  to  state  what  agreement  be  had  with 
Mclver  about  the  land.  About  pie  Ist  of  No- 
vember Prince  came  into  the  ofiBce  and  said 
he  bad  come  to  see  about  buying  the  land 
back,  and  witness  heard  Mr.  Mclrer  tell  him 
that  he  (Mclver)  bgid  sold  it  the  day  before; 
that  he  had  given  him  (Prince  Roberts)  un- 
til the  Ist  of  October  to  get  the  money  up. 
Prince  said  he  did  not  think  Mclver  would 
sell  the  land.  Witness  knew  that  Prince  bad 
until  the  1st  of  October  to  buy  the  land  back, 
because  Mclver  told  her  he  had  a  deed  to  the 
land,  and  had  given  Roberts  until  the  Ist 
of  October  to  get  the  money  and  pay  him 
for  the  land.  Witness  didn't  know  anything 
about  the  $100,  and  Mclver  didn't  tell  wl^ 
ness  at  what  price  he  was  to  let  Prince  have 
the  land.  Mclver  said  he  had  furnished 
Prince  money  on  something;  witness  didn't 
remember  just  how  it  was.  She  remembered 
the  exact  words  used  by  Mclver  about  Prince 
buying  the  land  back  because  Mclver  had 
called  witness'  attention  to  it  so  many  times. 
He  had  reminded  witness  of  what  he  had  said 
to  witness  since  this  suit  was  brought  He 
would  remind  the  witness  of  it  in  the  o£9ce 
sometimes,  and  other  times  on  the  way  home. 
In  each  instance  he  would  emphasize  the  fact 
that  he  was  to  sell  the  land  back  to  Prince 
Roberts  if  Prince  got  the  money  up  by  the 
Ist  of  October.  Mclver  didn't  explain  to  wit- 
ness why  he  was  expecting  Prince  to  buy  the 
land  back. 

Witness  Madden  testified  that  he  was 
present  and  heard  the  conversation  between 
Mclver  and  Roberts  In  Mclver's  office.  Mc- 
lver said:  "What  can  I  do  for  you,  Uncle 
Prince?"  Prince  said:  "I  come  to  let  you 
have  that  land  Mr.  Mclver.  I  tried  in  every 
way  to  get  the  money  to  pay  It  out,  but  I 
can't  do  it"  And  Mr.  Mclver  said:'  "AU 
right.  Prince."  They  never  said  anything 
about  how  much  it  was.  Mclver  told  Prince 
to  bring  his  wife  up  and  let  her  hear  what 
was  said.  Mclver  said:  "I  am  paying  for 
this  place,  Uncle  Prince.  This  place  is  my 
place.  I  will  give  you  until  October  to  buy 
this  place  back  from  me.  You  understand 
you  have  nothing  else  to  do  with  it;  this  is 
mine."  The  negro  says:  "AU  right"  The 
negro  signed  the  papers  and  deed  for  it 
and  Miss  Maggie  wrote  it  and  Mack  says: 
"Now  you  go  and  get  your  wife."  This  was 
in  the  spring  of  1910;  witness  cannot  give 
the  month.  Nothing  was  said  about  the 
price.  Nothing  was  said  about  the  money. 
Witness  saw  Prince  sign  the  deed.  Dr. 
Hamm,  Joe  Rice,  and  witness  were  present 
This  was  two  years  ago. 

Witness  Rice  testified  that  he  heard  a  con- 
versation between  Mclver  and  a  negro  whom 
the  witness  did  not  know  some  time  in  the 
spring  of  1910.  When  the  negro  came  in, 
Mclver  spoke  to  him  and  said,  "What  can  I 
do  for  you,  Uncle?"  or  something  like  that 
The  negro  said,  "I  have  come  to  let  you  have 
that  land;"  and  Mclver  said,  "All  right, 
then,  it  la  mine  and  I  can  do  as  I  please  with 


It,  sell  it,"  or  something  like  that,  and  re- 
peated It  once  or  more.  Witness  Madden 
and  Mclver  and  the  negro  were  present  when 
the  transaction  took  place.  He  didn't  think 
anything  was  said  about  the  price  Mclver 
was  to  pay  for  the  land.  Witness  did  not 
know  what  land  was  involved;  Just  under- 
stood that  the  negro  was  selling  Mclver  some 
land. 

One  witness  testified  that  he  went  with 
Mclver  when  he  took  the  acknowledgment 
of  Prince  and  Mary  Roberts  to  a  mortgage 
given  by  them  to  the  Ck>lonial  &  United 
States  Mortgage  Company,  and  at  that  time 
witness  heard  Mary  Roberts  say:  "We 
thought  this  mortgage  had  been  paid  off  until 
just  several  days  prior  to  this  when  we  bad 
been  up  there  to  sell  the  land  to  Mr.  Mclver." 
The  exact  words,  as  nearly  as  witness  could 
remember  them,  were:  "We  thought  tnis 
mortgage  had  been  paid  off  until  we  went  to 
Mclver  to  sell  him  this  land."  Mary  Roberts 
didn't  describe  the  land  she  wa^  talking 
about  This  conversation  was  had  in  1910. 
Carl  Schuman  testified  that  he  was  presi- 
dent of  the  Bank  of  Foreman.  He  had  been 
a  notary  public  also  for  seven  years.  Had 
known  Prince  and  Mary  Roberte  SO  years 
prior  to  JXine  4,.  1910.  Witness  took  the  ac- 
knowledgment of  Prince  and  Mary  Roberts 
to  a  deed  executed  by  them  to  Mclver  and 
Hamm  dated  June  4,  1910.  Witness  told 
Prince  and  Mary  Roberts  at  the  time  that 
the  Instrument  they  were  signing  was  a  deed 
to  Mclver  and  Hamm.  Witness  told  them 
what  the  deed  meant  Witness  did  not  read 
the  deed  to  them,  but  explained  it  to  them ; 
i  said:  "This  is  a  deed  outright  to  Mclver  and 
I  Hamm."  When  witness  told  them  that,  they 
didn't  express  any  desire  not  to  execute  it 
Neither  of  them  at  the  time  told  witness 
that  the  instrument  was  other  than  a  deed. 
What  directed  witness'  attention  to  the  mat- 
ter* was  that  Prince  Roberte  was  involved, 
and  the  Mortgage  Company  was  insisting  on 
j  payment  Neither  Mclver  nor  Uanmi  were 
I  present  at  the  time  witness  took  the  ac- 
I  knowledgment  nor  did  either  of  them  re- 
quest witness  to  teke  it  The  acknowledg- 
ment was  taken  at  the  solicitation  of  Prince 
Roberts.  Witness  was  asked  if  he  took  the 
acknowledgment  in  the  presence  of  tooth  of 
them,  and  answered :  "I  don't  remember. 
If  I  take  an  acknowledgment  of  a  husband 
and  wife,  I  make  the  husband  get  out  while 
;the  wife  signs  it"  Witness  stated  that  if 
:  the  darkies  had  requested  him  to  read  the 
j  deed  to  them,  he  would  have  done  so.  If  they 
I  had  stated  that  they  didn't  know  what  the 
I  paper  was  that  they  were  signing  after  wit- 
ness had  explained  It  to  them,  witness  would 
have  explained  it  further.  The  only  expla- 
nation witness  gave  to  them  was  that  the 
paper  was  a  deed  to  Mclver  and  Hamm. 
The  deed  was  a  quitolalm  deed. 

Roberts,  in  rebuttal,  denied  that  be  had 
the  conversation  detailed  by  the  witnesses 
Madden  and  Riceb    He  stated  that  his  wife 
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was  not  In  Melvcr'fl  office  the  day  he  prepar- 
ed the  papers. 

Mclver  testified  also  that  he  had  previous- 
ly honght  another  piece  of  land  from  Prince 
Roberts,  assuming  the  payment  of  his  note 
for  $200.  Mary  Roberts  stated  that  Schu- 
man  did  not  ask  either  her  or  Prluce  whether 
they  had  executed  the  mortgage  for  the  pur- 
poses set  forth  therein.  She  saw  nothing 
that  looked  like  it  was  a  deed.  iShe  would 
not  sign  any  kind  of  a  paper  without  reading 
It  herself  or  having  some  one  else  do  so  for 
her.  She  would  not  sign  a  paper  about  her 
land  without  knowing  what  it  was.  Scbu- 
man  said  it  was  a  note,  but  didn't  tell  what 
the  amount  was.  She  didn't  authorize  Mr. 
Schnman  to  sign  her  name  to  It  She  went 
to  Schuman  for  the  purpose  of  signing  a 
note,  but  when  she  got  there  she  refused  to 
do  it.  If  she  had  known' it  was  a  mortgage, 
she  would  not  have  signed  that  either.  She 
denied  having  signed  the  deed.  Schuman 
told  her  that  it  was  nothing  to  hurt  her,  and 
that  it  was  a  note  to  secure  Mclver  some 
money  that  he  was  fixing  to  loan  Prince  to 
pay  off  the  note  that  was  due.  She  didn't 
sign  any  deed  at  all.  He  didn't  explain  the 
paper  to  witness.  She  denied  having  stated 
to  Mclver  that  she  thought  the  mortgage 
was  paid  when  she  went  to  see  Mclver  about 
selling  the  land. 

The  tract  of  land  in  controversy  was  160 
acres,  and  there  was  testimony  on  behalf  of 
the  appellants  tending  to  show  that  it  was 
worth  $3,000,  and  the  testimony  on  behalf 
of  the  appellees  tended  to  show  that  the 
land  was  worth  $6,000  to  $8,000. 

The  deed.  In  the  granting  clause,  contain- 
ed the  words  "grant,  bargain,  sell  and  quit- 
claim for  and  In  consideration  of  the  sum  of 
one  dollar,"  etc. 

The  court  found  that  the  deed  was,  "at 
the  time  of  Its  execution  and  delivery,  in- 
tended by  the  parties  In  Interest  to  be  se- 
curity," and  decreed  the  same  to  be  a  mort- 
gage, and  ordered  the  same  foreclosed  for  the 
amount  advanced  by  Mclver  and  Hamm. 
The  court  also  found  that  Mary  I.  Garland 
was  not  an  Innocent  purchaser,  and  rendered 
a  decree  canceling  the  deed  of  Mclver  and 
Hamm  to  her. 

Jas.  D.  Head,  of  Texarkana,  for  appel- 
lants. A.  D.  Du  Laney,  of  Ashdown,  Jas.  S. 
Steel,  of  De  Queen,  and  J.  S.  hake,  of  Ida- 
bel,  for  appellees.' 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  uncontroverted  evidence  shows 
that  Roberts  was  Indebted  to  the  Mortgage 
Company  In  the  sum  of  $1,500,  and  the  Inter- 
est on  same,  and  that  the  land  In  controversy 
was  mortgaged  to  secure  the  same.  Both  the 
principal  and  interest  were  past  due,  and 
Roberts  was  unable  to  pay  the  Interest,  much 
less  the  principal.  The  Mortgage  Company 
was  threatening  to  foreclose,  but  had  agreed 
to  renew  the  loan  and  extend  the  time  if  the 


interest  was  paid.  Roberts  had  exhausted 
every  resource  known  to  him  to  borrow  the 
money  necessary  to  pay  the  interest,  and  had 
foiled  to  obtain  it  Mclver,  who  was  collect- 
ing for  the  Mortgage  Company,  had  requested 
Hopson,  a  merchant  with  whom  Roberts  was 
trading,  to  advance  Roberts  the  money  to 
pay  the  interest  and  Hopson  refused. 

The  place  was  Roberts'  home,  and  he  had 
a  crop  growing  upon  the  land.  If  the  mort- 
gage were  foreclosed,  he  would  have  to  give 
up  his  place,  and  would  probably  lose  the 
crop  that  he  had  planted.  In  this  dilemma 
he  appealed  to  his  friend  Mclver,  whom  he 
had  known  for  many  years,  to  loan  him  $76, 
which,  supplemented  by  the  amount  that 
Roberts  obtained  elsewhere,  was  sufficient  to 
pay  the  Interest  Mclver  agreed  to  furnish 
the  money,  and  did  so. 

Thus  far  there  is  no  dispute  as  to  the 
facts ;  but  there  is  sharp  cpnfiict  in  the  tes- 
timony as  to  whether  the  money  which  Mc- 
lver furnished  Roberts  was  advanced  him 
as  a  loan,  or  whether  it  was  to  purchase  his 
equity  in  tiie  land. 

The  testimony  on  behalf  of  the  appellants 
was  positive  and  clear  to  the  effect  that  the 
understanding  between  Mclver  and  Robetis 
was  that  Mclver  should  furnish  Roberts  the 
balance  of  the  amount  necessary  to  pay  the 
Interest  on  his  mortgage  debt,  and  that  Rob- 
erts, in  consideration  thereof,  should  execute 
to  Mclver  an  absolute  deed  to  the  land ;  that 
It  was  the  verbal  understanding  also  between 
them  that  Roberts  should  have  until  the  1st 
day  of  October,  1910,  to  "buy  back"  the  land 
that  was  deeded  to  Mclver  by  paying  the 
money  which  he  had  furnished. 

The  testimony  by  Mclver  himself  was  cor- 
roborated by  Hamm,  who  says  he  was  present 
at  the  time  the  trade  was  made.  It  Is  also 
corroborated  by  Miss  Phillips,  who  was  the 
clerk  of  Mclver,  and  who  was  in  his  office 
when  Roberts  called  on  November  1st  and 
told  Mclver  that  "he  had  come  to  buy  the 
land  back."  It  Is  also  corroborated  by  the 
testimony  of  another  witness,  who  says  that 
he  heard  Roberts'  wife  say  that:  "We 
thought  this  mortgage  had  been  paid  off  un- 
til Just  several  days  prior  to  this,  when  we 
had  been  up  there  to  sell  the  land  to  Mc- 
lver." There  was  also  other  testimony  which 
tended  to  corroborate  the  testimony  of  Mc- 
lver and  Hamm,  to  the  efllect  that  they  were 
present  when  a  trade  was  made  between  Mc- 
lver and  Roberts  concerning  the  piece  of 
land,  and  that  they  heard  Mclver  tell  Roberts 
that  he  would  have  until  the  1st  of  October, 
1910,  to  buy  the  place  back,  and  that  Mclver 
told  Roberts  at  the  time  that  the  place  was 
his  (Mclver's).  This  testimony,  if  true,  show- 
ed conclusively  that  the  deed  from  Roberts 
to  Mclver,  which  appellees  are  seeking  by 
this  suit  to  cancel,  was  what  it  purports  to 
be  on  Its  face,  a  deed  absolute,  and  not  a 
mortgage. 

On  the  contrary,  the  testimony  on  behalf 
of  the  appellees  tended  to  show  that  the  un- 
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deratandlng  between  Mclver  and  Boberts  was 
that  the  money  should  be  advanced  as  a  loan, 
and  that  Boberts  should  have  until  the  1st  of 
October,  1010,  to  repay  the  same,  with  Inter- 
est, and  that  Roberts  executed  the  deed  in 
question  believing  that  It  was  a  mortgage  to 
secure  this  advance  of  the  small  amount  nec- 
essary to  pay  the  Interest  and  expense  of  re- 
newing the  mortgage  to  the  Loan  Company, 
and  with  the  understanding  that  the  Interest 
was  thus  paid,  and  that  Mclver  would  give 
them  until  the  Ist  of  October  to  repay  him 
the  amount  thus  loaned  with  interest  thereon. 

.We  are  of  the  opinion  that  the  testimony 
on  behalf  of  the  appellees  is  not  sufficient  to 
meet  the  requirements  of  the  law  in  order  to 
have  a  deed  absolute  on  Its  face  declared  a 
mortgage.  To  grant  appellees  the  relief 
which  they  seek  would  be  tantamount  to  re- 
forming the  Instrument  and  converting  the 
same  into  a  mortgage  to  secure  the  sum 
which  appellees  procured  from  Mclver. 

[1]  This  court  has  often,  and  in  some  quite 
recent  cases,  held  that  one  who  claims  that 
a  deed  absolute  upon  its  face  was  Intended 
by  the  parties  as  a  mortgage  must  show 
such  fact  by  clear  and  satisfactory  evidence, 
nie  burden  in  such  cases  is  upon  the  one  who 
seeks  to  reform  or  cancel  the  conveyance. 
Grummer  v.  Price,  101  Ark.  611, 143  S.  W.  96 ; 
Hays  V.  Emerson,  75  Ark.  551,  87  S.  W.  1027. 

^e  recent  case  of  Gates  v.  McFeace,  163 
S.  W.  797,  cannot  be  distinguished  in  principle 
from  the  case  at  bar.  In  that  case  this  court, 
speaking  through  Mr.  Justice  Smith,  said: 
"It  is  thoroughly  well  settled  that  a  deed  ab- 
solute on  its  face  may  be  shown  to  be  a  mort- 
gage, and  is  a  mortgage,  If  it  is  given  to  se- 
cure the  payment  of  an  indebtedness.  But 
the  presumption  is  that  the  Instrnmoit  is 
what  It  purports  to  be,  and,  to  overturn  this 
presumption  and  to  establish  its  character  as 
a  mortgage,  the  cases  all  agree  that  the  evi- 
dence must  be  dear,  unequivocal,  and  con- 
vincing"— citing  many  previous  cases. 

And  In  the  more  recent  case  of  Strong  v. 
Taylor.  168  S.  W.  123,  we  said:  "WhUe  the 
testimony  of  the  appellant  and  of  his  wife  is 
positive  that  the  deed  was  Intended  only  as 
a  mortgage,  and  while  the  appellant's  testi- 
niony  was  to  the  efCect  that  the  written  con- 
tract of  lease  was  only  intended  for  the  pur- 
pose of  giving  Case  notes  to  evidence  the 
indebtedness  of  appellant  under  the  alleged 
mortgage,  still  we  are  of  the  opinion  that  this 
testimony  does  not  measure  up  to  the  stand- 
ard required  by  the  law  for  reforming  writ- 
ten instruments.  We  are  principally  influenc- 
ed in  this  conclusion  by  the  testimony  of  the 
witnesses  who  took  the  acknowledgment  to 
the  deed  from  appellant  and  his  wife  to  ap- 
pellee's grantor,  Case.  This  witness  testi- 
fied that  he  either  read  the  deed  in  full  to 
appellant  and  his  wife,  or  explained  fully  the 
contents  of  it,  which  was  his  invariable  cus- 
tom, and  that  they  thoroughly  understood  it 
This  witness  flatly  contradicts  the  testimony 
of  appellant  and  his  wife,  concerning  certain 


statements  which  they  say  Oie  witness  made 
while  he  was  taking  their  acknowledgment" 

The  above  language,  especially  concerning 
what  was  said  in  regard  to  the  explanation 
of  the  deed  before  the  taking  of  the  aduiowl- 
edgment  la  peculiarly  apposite  here.  In  this 
case,  as  in  that,  the  notary  who  took  the  ac- 
knowledgment of  the  grantors  in  the  deed 
says  that  before  doing  so,  be  explained  the 
contents  of  the  deed  to  them,  telling  them, 
"This  is  a  deed  outright  to  Mclver  and 
Hamm ;"  that  having  made  such  explanation, 
neither  of  them  expressed  a  desire  not  to  ex- 
ecute it  and  didn't  ask  him  to  make  any 
further  explanation,  which  the  witness  would 
have  done  had  they  made  such  request 

[2]  In  determining  whether  or  not  an  in-' 
strument  absolute  upon  its  face  was  intend- 
ed by  the  parties  as  a  mortgage  to  secure 
money  advanced,  this  court  as  early  as  the 
case  of  Scott  v.  Henry,  13  Ark.  112,  announc- 
ed the  rules  which  should  guide  courts  of 
equity  as  taillows:  "For  the  purpose  of  ascer- 
taining the  true  intention  of  the  parties, 

*  *  *  the  courts  will  not  be  limited  to 
the -terms  of  the  written  contract  but  will 
consider  all  the  circumstances  connected  with 
it ;  such  as  the  circumstances  of  the  parties, 
the  property  conveyed,  its  value,  the  price 
paid  for  it  defeasances,  verbal  or  written,  as 
well  as  the  acts  and  declarations  of  the  par- 
ties, and  will  decide  the  contract  and  the 

*  *    *    circumstances  taken  together." 

We  are  further  aware  of  the  well-establish-' 
ed  rule  recognized  in  that  case,  and  by  fbie 
authorities  g«berally:  "That  in  aU  doubtful 
cases  the  law  will  construe  the  contract  to 
be  a  mortgage,  because  such  construction 
will  be  most  apt  to  obtain  the  ends  of  Jus- 
tice and  prevent  fraud  and  oppression."  See 
Gibson  V.  Martin,  38  Ark.  212. 

In  27  Cyc  972,  it  is  said:  "If  the  grantor 
was  severely  pressed  for  money  at  the  time 
of  the  transfer,  so  as  not  to  be  able  to  exer- 
cise a  perfectly  free  choice  as  to  the  disposi- 
tion of  his  property,  and  raised  the  sum 
needed  by  conveying  tiie  property  in  fee  with 
a  right  of  repurchase,  his  necessitous  condi- 
tion, especially  in  connection  with  the  inade- 
quacy of  the  price,  will  go  far  to  show  that 
a  mortgage  was  intended."  See  Schmidt  v. 
Barclay,  161  Mich.  1,  125  N.  W.  729,  20  Ann. 
Gas.  1194,  and  cases  cited  in  note. 

W  Bearing  in  mind  these  principles  and 
rules,  and  giving  them  all  proper  weight  in 
the  consideration  of  the  testimony  in  this 
record,  nevertheless  a  majority  of  the  court 
are  of  the  opinion  that  the  finding  of  the 
chancellor  that  the  deed  from  Roberts  to  Mc- 
lver was  intended  by  the  parties  in  interest 
to  be  a  mortgage  is  not  only  unsatisfftctoiy 
and  unconvincing,  but  it  is  clearly  against 
the  preponderance  of  the  testimony.  The  pre- 
ponderance of  the  testimony  of  the  tvitnees- 
es  who  were  present  at  the  time  the  trade 
was  actually  entered  into  between  Mclver 
and  appellee  Roberts  shows  clearly  that 
the  parties  intended  that  the  conveyance  to 
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Hclrer  of  the  land  should  be  absolute,  and 
that  Mclver  then  gare  Roberts  the  option  or 
privilege  of  "buying  the  land  back"  at  the 
same  sum  that  Mclver  paid  him,  provided  be 
did  ao  on  the  let  of  October. 

When  the  testimony  of  witnesses  Steel  and 
Anderson  concerning  the  admissions  of  Mc- 
lver Is  read  as  a  whole  and  carefully  ana- 
lyzed, It  is  not  inconsistent  with  the  conclu- 
sion here  reached  that  Mclver  bought  the 
land  from  Roberts  and  agreed  to  let  him  re- 
purchase the  same  upon  the  payment  of  the 
sum  of  money  that  Mclver  had  furnished  him 
to  pay  the  Interest  and  expenses  of  renewing 
the  loan  to  the  Mortgage  Company,  which  lat- 
ter sum  the  testimony  shows  Roberts  had 
agreed  to  pay.  While  some  parts  of  the  testi- 
mony of  these  witnesses  might  tend  to  sup- 
port the  contention  of  appellees  that  the  deed 
was  Intended  as  a  security,  and  not  as  an 
absolute  conveyance,  when  the  testimony  is 
considered  as  a  whole,  it  Is  not  inconsistent 
with  appellants'  contention. 

A  majority  of  the  court  are  of  the  opinion 
that  there  is  no  doubt  but  that  the  deed  of 
Roberts  to  Mclver  was  intended  by  the  par- 
ties to  be  what  It  purports  to  be,  an  abso- 
lute deed,  and  not  a  mortgage. 

The  decree  is  therefore  reversed,  and  the 
cause  Is  remanded,  with  directions  to  <ll«iniiiH 
the  complaint  for  want  of  equity. 


KANSAS  CITY   SOUTHERN  ET.  CO.  t. 

MABRY. 

(Supreme  Court  of  Arkansas.    March  16,  1914.) 

1.  Oabbxess  (S  104*)— OAxaiAOK  or  Oood»— 
Dklat — SnrFiciisNCT  o»  Evidbncx. 

Evidence,  in  an  action  to  recover  the  value 
of  a  car  load  of  holly,  delayed  in  transit  till  there 
was  no  market,  hetd  to  show  that  48  hours  was 
sufficient  to  transport  the  car  to  destination, 
and  that  any  excess  constituted  unreasonable 
delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  439-447,  459-461;  Dec.  Dig.  | 
104.*] 

2.  Cabkikrs   (f  99*)— Gabbiaok   or  Oooos— 
CABBiEa's  LiABiunr. 

Even  though  a  carrier  of  goods  had  the 
ricbt  to  stop  its  trains  on  Sunday,  yet,  if  it 
failed  to  do  so,  and  undertook  to  forward  them, 
it  was  bound  to  exercise  proper  diligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  415-426 ;   Dec  Dig.  {  99.*] 

8.  Cabbikbs  (t  104*)— Action  fob  Dblat  is 

Shipment— BuBDKN  of  Pboof. 

Plaintiff,  in  an  action  to  recover  from  a 
carrier  the  value  of  a  car  load  of  holly  on  the 
ground  of  unreasonable  delay,  had  the  harden 
of  showing  such  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  439^47,  459-461;  Dec.  Dig.  | 
104.*] 

4.  Cabbiebs  ({  104*)— Oabbiaob  or  Goods- 
Delay— DAiiAOxa—EvinENCB. 

BiVidence,  in  an  action  to  recover  the  value 

of  a  car  load  of  holly,  held  to  sustain  a  finding 

that  because  of  delay  in  delivery,  there  was  a 

total  loss. 
[Ed.    Note.— For   other  cases,   see   Carriers, 

Cent   Dig.    If  439-447,   45»-«Bl:    Dec.    Dig. 

1104.*] 


5.  Cabboebs  (i  105*)— liosa  ow  Qooob—VaM' 

AOES. 

In  snch  action  the  fixing  of  the  measure  of 
damages  according  to  the  price  at  the  place  of 
delivery.  Instead  of  at  the  place  of  shipment,  as 
stipulated  in  the  bill  of  ladmg,  was  error. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  451-458 ;   Dec  Dig.  {  105.*] 

6.  Appxai.  and  Ebbob  (i  1064*)— ELabmi.xbs 
Ebbob— Ahount  or  Recovebt. 

■  Such  error  was  harmless,  where  the  price 
at  the  place  of  shipment  was  dependent  upon 
the  market  price  at  destination. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  4219,  4221-4224;  Dec 
Dig.  i  1064.*] 

7.  Cabbiebs  (f  106*)— Damaoks  to  Goods- 
Evidence. 

In  such  action  is  was  proper  to  consider 
the  price  at  destination  in  order  to  determine 
the  market  price  at  the  place  of  shipment 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  401-458;   Dec  Dig.  {  105.*] 

&  Cabbiebs  (f  106*)  —  Delay  —  Mkabubx  oi 

Damaoks. 

Where  the  market  price  at  destination  on 
the  day  that  a  shipment  of  holly  should  have 
arrived  was  in  excess  of  the  sliipper's  contract 
price  with  a  dealer  there,  the  shipper  might 
recover  the  difference  between  the  contract 
price  and  the  market  price  at  destination  on 
the  day  notice  of  arrival  was  given  to  the 
dealer. 

[Ed.  Note.— For  other  cases,  see  Carrieis, 
Cent  Dig.  Sf  451-458 ;   Dec.  Dig.  |  106.*] 

9.  Appeal  and  Ebbob  ({  1033*)— Pabty  En- 
titled TO  Allsob  Ebbob  — Pabty  Bbnb- 

nTXD. 

In  such  case,  even  if  the  market  price  at 
destination  was  in  excess  of  the  contract  price 
when  the  car  arrived,  a  limitation  of  damages  to 
the  difference  between  the  contract  price  and 
the  market  price  at  arrival  was  beneficial  to  the 
defendant,  so  that  it  could  not  complain. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f{  4062-4062;  Dec  Dig.  { 
1033.*] 

10.  Cabbiebs  (i  76*)— Action  tob  lioss  OB 
Injttby  to  Goods— Pasties— Consionob. 

The  shipper  of  hoUy,  consigned  to  his  own 
order,  bnt  intended  for  delivery  to  a  purchaser, 
by  bill  of  lading  stipulating  that  the  purchaser 
was  to  be  notified  of  arrival,  had  an  interest  in 
it  and  retained  such  domimon  over  it  that  be 
might  maintain  an  action  to  recover  the  value 
on  a  total  loss  from  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  256-271,  863;    Dec  Dig.  |  76.*] 

11.  Cabbiebs  (|  51*)— Oabbiaox  or  Goods— 
"Bill  or  Lading." 

At  common  law  a  "bill  of  lading"  is  a 
muniment  of  title  to  the  goods  or  property 
therein  specified;  it  is  a  symbol  or  representa- 
tive of  the  goods  effective  to  make  a  symbolic 
or  constructive  delivery  of  the  goods  them- 
selves. 
.  [Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  148,  149;   Dec.  Dig.  {  51.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  790-795.] 

12.  Cabbibbs  (I  83*)— Biu.  or  Ladino— De- 

LIVEBY. 

Where  goods  are  deliverable  under  the  bill 
of  lading  to  tbe  order  of  the  shipper,  the  carrier 
cannot  deliver  except  upon  production  of  the  bill 
of  lading,  properly  indorsed  by  the  shipper; 
for  It  is  notice  that  the  shipper  intends  to  re- 
tain the  ultimate  disposition  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carrieia 
Cent  Dig.  {{  30&-315;    Dec  Dig.  {  83.*] 
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Appeal  from  CJlrcnlt  Court,  Sevier  CJonnty; 
Jeff  T.  Cowling,  Judge. 

Action  by  I.  M.  Mabry  against  tbe  Kansas 
City  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Read  &  McDonongh,  of  Ft.  Smith,  for  ap- 
pellant. J.  S.  Steel,  of  De  Queen,  J.  S.  Lake, 
of  Idabel,  Okl.,  and  Jas.  D.  Head,  of  .Tex- 
arkana,  for  appellee. 

Mcculloch,  C.  J.  Tbe  plaintiff  shipped 
a  car  load  of  holly.  In  boxes  and  crates,  from 
Horatio,  Ark.,  over  defendant's  railroad,  to 
Kansas  City,  Mo.,  consigned  to  his  own  or- 
der, but  Intended  for  delivery  to  a  dealer  In 
that  commodity  with  whom  the  plaintiff  had 
a  contract  of  sale  at  the  pric^  of  tZ  per  box, 
the  purchaser  to  pay  the  freight  The  car 
was  loaded  at  Horatio  during  the  afternoon 
of  December  12, 1912,  and  left  that  point  the 
next  day.  It  was  shipped  as  first-class 
frdght,  and,  according  to  plaintiff's  proof, 
could  have  reached  Kansas  City  on  Decem- 
ber 15th.  It  did  not  reach  there  until  the 
morning  of  December  17th,  and  there  Is  a 
conflict  as  to  when  the  purchaser,  who,  by 
stipulation  In  the  bill  of  lading,  was  to  be 
notified,  received  notice  of  the  arrival  of 
the  car.  Defendant's  agents  testified  that 
notice  was  given  at  3  o'clock  on  the  after- 
noon of  the  17th,  and  that  the  notice  was 
renewed  on  the  morning  of  the  18th.  The 
agent  of  the  purchaser  testified  that  the  no- 
tice was  not  received  until  the  morning  of 
the  18th.  The  purchaser  refused  to  accept 
the  holly  on  account  of  the  delay  In  reach- 
ing Kansas  City,  and  It  was  subsequently 
sold  by  defendant's  agent  for  the  freight 
charges,  bringing  an  amount  $3.67  In  excess 
of  those  charges.  The  evidence  tended  to 
show  that  there  was  no  market  for  holly 
on  the  18th,  and  that  there  was  a  total  loss 
on  account  of  the  delay. 

Plaintiff  Instituted  this  action  to  recover 
the  full  price  of  the  holly  according  to  his 
contract  with  the  Kansas  City  dealer.  He 
recovered  a  Judgment  below  for  the  full 
amount  of  the  contract  price,  and  defendant 
has  appealed  to  this  court 

[t-3]  It  is  Insisted  that  the  verdict  is  not 
supported  by  the  evidence.  It  Is  said:  First, 
that  there  is  not  sufficient  proof  of  tbe  de- 
lay. We  are  of  the  opinion,  however,  that 
the  proof  Is  sufficient,  and  that  that  question 
was  properly  submitted  to  the  Jury.  The 
holly  was  shipped  as  first-class  freight,  tbe 
same  as  live  stock,  and  witnesses  who  were 
accustomed  to  shipping  live  stock  or  who 
bad  shipped  over  that  line,  testified  concern- 
ing the  time  required  for  a  car  of  freight  to 
go  from  De  Queen,  Ark.,  which  is  eight  miles 
from  Horatio,  to  Kansas  City.  The  proof 
was  sufficient  to  show  that  48  hours  was 
enough  time  to  take  In  transporting  the  car 
to  Kansas  City,  and  that  any  excess  consti- 
tuted unreasonable  delay. 


Sunday  Intervened  between  the  date  of 
shipment  and  the  time  the  consignment 
should  have  arrived  In  Kansas  City,  and  the 
point  is  made  that  the  company  was  not 
bound  to  transport  the  goods  on  that  day. 
There  Is  no  proof  that  the  company  refrain- 
ed from  forwarding  freight  on  Sunday,  and, 
even  though  It  had  the  right  to  stop  Its  trains 
on  Sunday,  If  It  faUed  to  do  so,  and  under- 
took to  forward  the  freight,  It  was  held  to 
proper  diligence  In  doing  so.  Western  Union 
Telegraph  Co.  v.  Hearn,  161  S.  W.  1025.  But, 
if  Sunday  be  eliminated  from  tbe  time  charge- 
able against  the  defendant  in  transporting 
the  freight,  still  there  Is  enough  to  show  an 
unreasonable  delay,  for  even  then  according 
to  the  proof,  the  car  should  have  reached 
Kansas  City  on  December  16th,  and  the  proof 
shows  that,  if  the  car  bad  arrived  on  that 
day,  the  damage  would  have  been  averted. 
The  price  of  holly  was  declining  very  rapid- 
ly day  by  day,  and  the  market  went  to  pieces 
thereafter. 

The  burden  of  proof  was  on  the  plaintiff  to 
show  that  there  was  an  unreasonable  delay. 
Kansas  City  Southern  By.  Co.  v.  Morrison, 
103  Ark.  522,  146  S.  W.  853.  Plaintiff  has 
discharged  that  burden  and  adduced  suffi- 
cient evidence  to  warrant  the  Jury  In  finding 
that  there  was  an  unreasonable  delay. 

[4]  It  Is  next  contended  that  the  proof 
falls  to  show  any  damage,  In  that  the  holly 
could  have  been  disposed  of  at  a  price  suffi- 
cient to  save  plaintiff  harmless.  There  was 
a  conflict  in  the  testimony  on  this  point,  that 
adduced  by  the  defendant  tending  to  abow 
that  on  December  17th  or  18tb  the  holly 
could  have  been  sold  at  a  price  sufficient  to 
save  the  plaintiff  from  damage.  The  freight 
charges  amounted  to  60  cents  per  box,  and 
It  was  therefore  necessary  to  find  a  market 
at  $2.60  per  box  in  order  to  prevent  any 
damage.  J.  H.  Dengel,  a  witness  introduced 
by  plaintiff,  testified  that  on  December  16th 
the  price  of  holly. began  to  decline,  but  that 
there  were  some  sales  at  $3.50°  per  box ;  that 
after  that  day  the  market  was  demoralized, 
because  It  would  be  Impossible  to  make  ship- 
ments from  that  point  in  time  to  reach  other 
points  in  the  territory  for  Christmas  sales. 
He  testified  further  that,  after  the  16th,  "It 
was  a  question  to  get  whatever  price  yon 
could  for  whatever  was  held  over  after  that 
day.  The  market  on  the  17th  was  $2.60  per 
crate,  and  from  that  to  $1,  and  some  was 
dumped  without  any  sale."  Holly  Is  perish- 
able, and  this  testimony  was  sufficient  to 
show  that  at  the  time  It  reached  Kansas 
City  there  was  no  market  for  It,  and  that 
it  was  a  total  loss.  The  testimony  warrant- 
ed the  Jury  In  finding  that  the  dealer  had  no 
opportunity  to  place  It  on  the  market  be- 
fore December  18th,  when  the  proof  Is  clear 
enough  that  there  was  practically  no  sale 
for  it  Even  accepting  the  statement  of  de- 
fendant's agents  that  notice  was  given  at  3' 
o'clock  on  tbe  afternoon  of  tbe  17th,  the  ]u- 
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py  could  have  drawn  the  Inference  that  It 
was  too  near  the  close  of  business  hours  for 
the  dealer  to  receive  and  put  It  on  the  mar- 
ket before  the  next  day.  The  testiniony 
was  therefore  snfllclent  to  sustain  the  verdict 
that  there  was  a  total  loss  of  the  price  of 
the  holly. 

Objections  were  made  to  some  of  plaln- 
tifT'a  testimony  bearing  on  the  question  of 
delay;  but  we  think  the  testimony  was  com- 
petent, and  not  of  sufficient  Importance  to 
call  for  discussion. 

[5-7]  It  is  contended  that  the  court  erred 
in  fixing  the  measure  of  damages  according 
to  the  price  of  the  article  at  the  place  of 
delivery  Instead  of  according  to  the  price  at 
the  place  of  shipment,  as  stipulated  in  the 
bill  of  lading.  The  evidence  warranted  the 
finding  that  there  was  no  market  at  Horatio, 
or,  rather,  that  the  market  there  was  de- 
pendent upon  prices  at  Kansas  City  and  oth- 
er distant  markets.  It  was  proper  to  con- 
sider the  prices  at  Kansas  City  in  order  to 
determine  the  market  at  Horatio  (St  Louis 
Soufhwestem  By.  Co.  v.  Kllberry,  83  Ark. 
87,  102  8.  W.  884),  and  there  Is  no  conten- 
tion from  either  ^de  that  the  Kansas  City 
market  was  not  the  proper  criterion  in  fix- 
ing the  market  price  at  Horatio,  transporta- 
tion charges  being  deducted.  The  instruc- 
tion was  not  technically  correct,  but,  in  view 
of  the  undisputed  evidence,  no  prejudice  re- 
sulted. 

[•]  The  testimony  does  not  Bhow  that  no- 
tice to  the  company  was  given  so  as  to  war- 
rant the  recovery  of  special  damages.  But 
there  was  no  error  in  submitting  to  the  jury 
the  question  of  special  damages,  which  was 
the  difference  between  the  contract  price 
and  the  market  price  in  Kansas  City  on  the 
date  that  the  shipment  reached  Kansas  City 
and  notice  was  ■given  to  the  dealer.  The 
undisputed  evidence  is  that  the  market  price 
in  Kansas  City  on  the  day  that  the  shipment 
should  have  reached  that  place  was  consid- 
erably in  excess  of  plaintiff's  contract  price 
with  the  dealer. 

[9]  Learned  counsel  for  defendant  insist 
even  that  the  market  was  in  excess  of  the 
contract  price  on  the  day  that  the  car  reach- 
ed Kansas  City.  Therefore  the  restrlcflon 
to  the  contract  price  really  resulted  in  a 
benefit  to  the  defendant,  and  it  cannot  com- 
plain. 

[It]  The  last  contention  to  be  disposed  of 
Is  that  the  title  to  the  commodity  passed  out 
of  plaintiff  upon  delivery  to  the  carrier,  and 
that  plaintiff  had  no  right  to  maintain  an 
action  for  the  damage.  It  will  be  remem- 
bered that  plaintiff  shipped  the  holly  to  his 
own  order;  the  bill  of  lading  containing  a 
stipulation  that  the  dealer  was  to  be  notified. 
He  drew  a  draft  in  favor  of  the  Bank  of 
Horatio  on  the  dealer  in  Kansas  City,  and 
attached  the  bill  of  lading  thereto.  The 
dealer  refused  to  pay  the  draft  or  to  accept 
the  shipment  on  account  of  the  delay.     It 


Is  Insisted  that  the  .title  to  the  commodity 
passed  on  delivery  to  4±e  carrier  notwith- 
standing the  consignment  to  shipper's  order. 
Counsel  rely  on  the  recent  case  of  Trousdale 
V.  Arkadelphia  MlUlng  Co.,  153  S.  W.  618, 
as  sustaining  their  contention.  The  doctrine 
Is  there  stated  rather  broadly,  but,  as  ap- 
plicable to  the  facts  of  that  case,  it  was 
entirely  correct  The  point  there  was  as 
to  whose  duty  It  was  to  comply  with  the 
laws  of  Louisiana  with  respect  to  a  ship- 
ment of  foodstuff  consigned  from  Arkadel- 
phia,  in  this  state,  to  a  point  in  tliat  state. 
We  held  that  it  was  the  duty  of  the  solicit- 
ing agent  in  Louisiana,  and,  in  determining 
that  question,  it  was  stated  broadly  that  the 
title  passed  upon  delivery  to  the  carrier. 
It  may  be  true  that,  as  between  the  parties, 
a  delivery  of  goods  to  a  carrier,  consigned 
to  shipper's  order,  under  a  contract  of  pur- 
chase with  another,  constitutes  a  delivery 
to  the  purchaser,  and  that  the  risk  of  loss 
passes  to  the  purchaser;  but  it  does  not 
follow  that  the  shipper,  under  those  circum- 
stances, cannot  maintain  an  action  for  dam- 
ages on  account  of  delay  or  total  loss  of  the 
goods.  In  the  recent  case  of  Gibson  v.  Inman 
Packet  Co.,  164  S.  W.  280,  we  held  that,  even 
where  the  goods  were  shipped  direct  to  the 
purchaser,  the  shipper  had  a  right  of  action 
for  damage  to  the  property;  It  being  a 
question  of  intention  of  the  parties  as  to 
when  title  would  pass  and  the  risk  shifted. 
Mr.  Hutchinson  says  that  according  to  the 
weight  of  American  authority,  the  consignor 
may  sue  in  any  event,  whether  he  is  the 
owner  or  not,  because  of  Us  being  a  party 
to  the  contract  of  affreightment  8  Hutchin- 
son on  Carriers  (3d  Ed.)  i  1316.  There  is 
some  conflict  in  the  authorities  on  that  ques- 
tion, and  we  need  not  take  any  position  on 
that  proposition,  for  it  is  very  clear  under 
the  authorities  that  one  having  a  special 
interest  in  the  property,  with  the  right  of 
possession,  can  maintain  an  action  against 
the  carrier  for  injury  thereto.  S  Hutchin- 
son on  Carriers  (3d  Ed.)  |  1305.  This  court 
adhered  to  .that  rule  in  the  case  of  Kansas 
City  Southern  Ry.  Co.  v.  Mixon-McCllntock 
Co.,  154  8.  W.  205.  There  con  be  no  ques- 
tion in  this  case  as  to  the  interest  of  plaintUT 
in  the  shipment;  for  he  retained  dominion 
over  the  property  for  the  assertion  of  his 
rights  and  protection  of  his  Interest  therein. 
[11,12]  In  Arkansas  Southern  Railway  Co. 
V.  German  National  Bank,  77  Ark.  482,  92 
S.  W.  522,  113  Am.  St  Rep.  160,  Judge 
Battle,  speaking  for  the  court,  said:  "At 
common  law  a  bill  of  lading  is  a  muniment 
of  title  to  the  goods  or  property  therein 
specified;  is  a  symbol  or  representative  of 
the  goods;  'when  properly  indorsed  and  de- 
livered, with  the  intention  of  passing  the 
title  to  them,  is  a  symbolic  or  constructive 
delivery  of  the  goods  themselves;'  and,  when 
assigned,  the  carrier,  having  notice  of  the 
assignment   becomes  bound  to  deliver  the 
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goods  to  the  assignee.  If  tbe  goods,  by  tbe 
terms  of  tbe  bill  of  lading,  are  deliverable 
to  the  order  of  the  shipper,  the  carrier 
should  not  deliver  except  upon  production  of 
the  bill  of  lading  properly  Indorsed  by  the 
8hii^>er;  'for  this  notice  is  to  the  carrier  that 
the  shipper  intends  to  retain  in  his  power  the 
ultimate  disposition  of  the  goods.'  " 

The  plalntlfT  having  an  interest  in  the 
goods  and  retaining  dominion  over  the  same 
for  the  protection  of  that  interest,  it  is 
clear  that  he  had  the  right  to  maintain  this 
action. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  B.  CO.  et  •!.  t.  YATES. 
(Supreme  Conrt  of  Arkansas.     Feb.  16,  1014.) 

1.  Masteb  and  Servant  (S  276*)  —  Ac?rioN8 
fob  injubirs— sufficikrot  of  bvidkncb— 
Existence  of  Relation. 

In  an  action  for  injuries  to  a  railroad  em- 
ploy£  while  working  in  a  gearing  pit  by  the 
machinery  therein  being  set  u  motion,  evidence 
h«ld  to  show  that  the  person  who  get  the  ma- 
chinery in  motion  was  in  the  service  of  defend- 
ant railroad  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  JS  950-862,  {K^  9S9.  970, 
976;   Dec.  Dig.  |  276.*] 

2.  Masteb  and  Sbbvaht  (|  818*)— Existence 
OF  Relation. 

The  mere  fact  that  a  negligent  employ^ 
was  at  the  time  of  the  injury  in  tbe  general 
employment  and  pay  of  another  than  the  em- 
ployer sued  would  not  necessarily  make  sacb 
other  the  responsible  employer;  tbe  master 
being  the  person  in  whose  baslness  tbe  employe 
is  engaged  at  the  time,  and  who  has  the  right 
to  control  and  direct  such  employe's  conduct 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  12S7,  1258;  Dec.  Dig.  | 
818.*] 

3.  Masteb  akd  Skbtant  (S  107*>— Sate  Pulce 

TO  WOBK. 

Where  plaintift  when  injured  was  in  a  pit 
tending  machinery,  which  was  not  of  itself 
dangerous,  and  was  preparing  to  cover  tbe 
pit  and  protect  the  machinery  therein  from  the 
weather,  he  was  not  engaged  in  making  a  dan- 
gerous place  safe  so  as  to  make  inapplicable 
the  rule  requiring  an  employer  to  furnish  a  safe 
place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {f  lU9-2(»,  212,  264,  2S6; 
Dec.  Dig.  I  107.»] 

4.  Masteb  and  Sebvant  (f  289*)— Contbibtt- 

TOBT     NEOUaENCB— SKLECnNO    DaNOBBOUS 

Method. 

If  there  are  two  ways  in  which  to  perform 
a  service,  both  of  which  appear  to  be  reason- 
ab^  safe,  the  servant  cannot  be  held  guilty  of 
contributory  negligence  as  a  matter  of  law  be- 
canse  the  way  selected  proves  more  dangerous 
than  tbe  other  way. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089,  1090,  1092-1182: 
Dec  Dig.  I  289.*] 
6b  Mabteb  and  Sebvant  ({  160*)— Actions— 

Defenses. 

Tbe  fact  that  the  employ^,  who  set  in  mo- 
tion machinery  which  was  in  a  pit  where  plain- 
tiff was  working  when  injured  therefrom,  did 
not  know  of  plaintilTs  presence  in  the  pit  would 
not  relieve  the  employer  from  liability  for  re- 
■lulting  injuries  if  it  was  under  a  duty  to  ad- 


vise plaintiif  that  the  machinery  might  be  set 
in  motion  without  warning. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  297,  299-902,  805-307; 
Dec.  Dig.  f  150.*] 

Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  White  County ; 
Joa  M.  Stayton,  Special  Judge. 

Action  by  Richard  A.  Yates  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  and  the  Virginia  Bridge  &  Iron 
Company.  From  a  judgment  for  plaintiff,  de- 
fendants appeaL  Affirmed  as  to  tbe  railroad 
company,  and  the  case  dismissed  as  to  the 
bridge  company. 

The  complaint  In  tbla  cause  alleged  that 
the  plaintiff,  Richard  A.  Yates,  was  employ- 
ed by  tbe  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company  on  the  11th  day  of 
April,  1912,  that  the  said  railway  company 
had  employed  the  defendant  Virginia  Bridge 
ft  Iron  Company  to  do  certain  construction 
work  in  building  a  bridge,  near  Judsonla, 
Ark.,  and  that  the  plaintiff  was  employed  by 
tbe  said  railway  company  at  the  sum  of  ^.66 
per  day  to  work  as  a  carpenter  upon  said 
bridge^  and  he  was  ordered  and  sent  by  the 
foreman.  In  charge  of  the  work  for  tbe  said 
railway  company,  to  go  to  a  gearing  pit  and 
do  certain  work  there,  and  that  while  be  was 
so  engaged  in  the  discharge  of  his  duty  and 
In  the  exercise  of  due  care,  tbe  agents  and 
employes  of  the  said  defendants  Virginia 
Bridge  &  Iron  Company  and  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
knowingly,  negligently,  carelessly,  and  with- 
out warning  started  the  machinery  in  motion, 
and  caused  a  cogwheel  about  which  the  plain- 
tiff was  working  to  revolve  with  great  ra- 
pidity, and  caught  the  plaintiff's  foot  in  these 
wheels,  and  so  mangled  it  that  It  had  to  be 
amputated.  He  prayed  judgment  In  the 
sum  of  125,000.  The  railway  company  an- 
swered, and  denied  all  the  material  allegations 
of  the  complaint,  and  alleged  that  plain- 
tiff's Injury  was  caused  by  his  own  contribu- 
tory negligence.  Tbe  defendant  bridge  com- 
pany in  its  answer  denied  all  the  material 
allegations  of  the  complaint,  and  alleged  that 
the  plaintiff's  Injury  was  caused  by  his  own 
contributory  negligence,  and  denied  plaintiff 
was  Injured  by  reason  of  any  machinery  ei- 
ther negligently  or  carelessly  started  by  any 
servant  In  its  employ. 

The  service  of  summons  was  shown  to  have 
been  had  upon  the  Virginia  Bridge  Company, 
and  a  motion  to  quash  the  summons  was 
filed  upon  that  account  Proof  was  offered 
upon  this  motion,  to  the  effect  that  there  was 
no  such  corporation  as  the  Virginia  Bridge 
Company,  and  that  service  had  in  fact  been 
had  upon  the  agent  of  the  Virginia  Bridge  & 
Iron  Company,  and  that  that  company  had 
prepared  for  trial.  The  court  overruled  the 
motion  to  quash  the  summons,  and  permitted 
the  sheriff  to  amend  his  return,  showing  that 
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proper  service  had  been  bad,  and  we  think 
he  oommitted  no  error  in  so  holding;  but 
we  do  not  set  ont  in  detail  the  evidence 
heard  by  the  ooort  on  thia  motion,  which 
covers  nuaiy  pages  of  the  record  in  this  case^ 
becaase,  for  reasons  which  will  be  hereafter 
stated,  we  do  not  think  there  is  any  liabil- 
ity on  the  part  of  the  bridge  company,  and 
we  have  for  that  reason  dismissed  the  cause 
as  to  it. 

The  evidence  in  the  cause  shows  tliat  the 
railroad  company  had  purchased  from  the 
bridge  cMnpany  the  material  with  which  to 
construct  a  bridge  across  little  Bed  river 
near  Judsonla,  Ark.,  and  that  the  contract 
for  its  construction  had  been  let  to  the  Kan- 
sas City  Construction  Company,  a  separate 
ooiporatlon,  and  that  the  bridge  had  been 
oomideted  and  examined  by  the  engineers 
r^iesentlng  the  railway  company,  and  ac- 
0Q>ted  by  them.  But  it  was  found  that  cer- 
tain madiineiy  in  connection  with  the  bridge 
did  not  work  proi>erly,  and  the  bridge  com- 
pany was  notified  of  that  fact,  and  requested 
to  send  an  expert  to  the  seme  to  put  the 
bridge  in  proper  shape.  In  response  to  this 
request  the  bridge  company  sent  a  Mr.  Claus, 
who  tcetifled  that  he  was  paid  by  the  Vir- 
ginia Bridge  8c  Iron  Company  for  his  serv- 
ices, and  that  he  was  sent  by  that  company 
with  directions  to  report  to  the  railroad  com- 
pany upon  his  arrival,  and  that  he  reported 
to  the  chief  engineer  of  the  railroad  com- 
pany, who  told  him  to  go  ahead  with  the 
work  and  to  test  out  certain  machinery,  and 
to  put  It  in  proper  working  condition,  and  he 
testlfled  that  he  was  working  under  the  di- 
rections of  the  railroad  company  and  could 
do  nothing  without  their  authority.  It  ap- 
pears that  while  the  bridge  company  paid 
the  wages  of  Claus,  and  two  men  employed 
by  him,  an  account  was  kept  of  these  sums, 
and  the  same  was  charged  back  to  the  rail- 
road company. 

The  facts  In  regard  to  the  injury  of  ap- 
pdlee  are  substantially  as  follows:  The 
bridge  did  not  operate  satisfactorily  in  this : 
That  the  wedges  at  the  end  of  the  bridge 
which  had  to  be  pulled,  when  the  bridge  was 
turned  and  had  to  be  driven  back  after  the 
bridge  was  replaced,  were  both  difficult  to 
pull  in  the  first  instance,  and  to  drive  back 
in  the  second,  so  that  trains  were  often  de- 
layed and  the  traffic  at  times  congested.  The 
evidoice  further  shows  that  at  the  center  of 
the  bridge,  and  over  and  above  the  structure 
there,  and  under  which  the  trains  were  oper- 
ated, there  was  a  tower,  the  window  of  which 
was  26  feet  above  the  base  of  the  bridge; 
that  in  the  tower  is  located  the  machinery 
which,  when  set  in  operation,  pulls  and  drives 
the  wedges  at  either  end  of  the  bridge ;  that 
the  bridge  was  260  feet  long,  and  that  it 
was  130  feet  south  of  the  pit  In  which  appel- 
lee was  working  at  the  time  he  was  Injured, 
and  that  it  was  Impossible  for  one  located 
in  the  tower  where  Mr.  Claus  was,  at  the 
time  he  set  the  machinery  in  motion,  to  see 


'a  person  in  or  about  the  pit  wfaMe  the  ap- 
pellee was,  and  that  Mr.  Claus  had  been  at 
work  on  the  bridge  pulling  and  driving  the 
wedges  many  times  every  day  since  some 
time  in  February,  and  that  during  all  this 
time  no  one  had  ever  gone  into  the  pit  at 
either  end  of  the  bridge,  ^»!ept  Mr.  Claus 
and  tile  two  men  working  under  him.  Dur- 
ing this  time  Mr.  Claus  went  Into  the  pit 
whm  it  was  necessary  for  the  purpose  of 
cleaning,  greasing,  and  adjusting  the  machin- 
ery, which  was  in  the  pit,  and  which  was  a 
part  of  the  machinery  for  drawing  and  driv- 
ing ttie  wedges,  that  during  this  time  the  pit 
had  remained  uncovered,  that  is,  it  had  no 
top  or  covering  over  the  machinery  in  this 
pit,  and  It  had  no  floor  underneath ;  that  un- 
til the  work  which  Mr.  Claus  was  to  do  had 
been  completed,  he  and  the  two  men  working 
under  him  found  It  necessary  to  go  into  this 
pit  almost  dally,  and  for  this  reason  it  had 
been  more  convenient  not  to  have  any  cov- 
ering over  the  pit,  and  Claus  tibstlfied  that 
he  did  not  know  it  would  be  covered  until 
he  had  finished  the  work  of  adjusting  the 
machinery. 

P.  C.  White  testlfled  that  he  was  the  tore- 
man  of  the  gang,  and  that  appellee  was  em- 
ployed under  him  as  a  bridge  carpenter,  and 
that  he  had  directed  him  and  another  em- 
ploys to  go  into  the  pit  and  take  certain 
measurements,  which  were  necessary  to  be 
made,  in  order  to  make  a  covering  for  the 
pit ;  that  there  was  one  pit  at  the  north  end 
of  the  bridge,  and  another  at  the  south  end, 
and  that  in  order  for  the  men  to  perform  this 
work  It  was  proper  for  them  to  go  into  the 
pit,  and  it  was  the  natural  place  for  them  to 
go ;  that  the  measurements  could  have  been 
taken  without  going  into  the  pit,  but  that 
they  could  get  them  better  in  the  v^t;  that 
after  he  put  Tates  and  Boyer  in  the  pit  at 
the  north  end  of  the  bridge,  he  put  two  other 
men  to  work  In  the  pit  at  the  south  end  of 
the  bridge;  and  that  altogether  there  were 
about  20  men  at  work  on  the  bridge. 

A  witness  named  A.  Bunch  testified  that, 
at  the  time  Yates  was  injured:  "I  was 
about  60  feet  from  him,  and  was  putting 
down  guard  rails.  There  was  no  warning 
given  that  the  machinery  was  going  to  start. 
It  had  been  customary  to  give  signals  or 
warnings  prior  to  the  time  they  were  going 
to  start  the  machinery.  I  do  not  know  whose 
business  It  was  to  give  that  warning.  There 
was  a  man  there  who  gave  signals ;  his  name 
is  Harvey  Blaylo<^.  He  gave  me  warning 
one  time.  I  understood  from  Blaylock  he 
was  there  for  the  purpose  of  giving  signals, 
when  the  machinery  was  about  to  be  turned. 
He  did  not  say  he  would  give  me  the  signals, 
but  that  he  give  Claus  signals  when  to  start" 
And  the  witness  further  testlfled:  "Q.  And 
you  say  that  up  to  this  time,  when  yon  work- 
men were  working  around  the  place  of  dan- 
ger, that  Blaylock  had  been  giving  signals  to 
Claus,  the  man  that  set  this  machinery  In 
motion,  when  it  was  safe  to  start  it?    A.  I 
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Know  tbat  be  lias  done  It  Blaylock  was 
where  he  could  glre  Clans  signals,  when  to 
start  and  stop  the  machinery.  Q.  Was  not 
the  purpose  of  Blaylock's  giving  these  signals 
to  guard  against  having  the  bridge  in  a  con- 
dition that  It  was  not  safe  to  receive  trains? 
A.  I  do  not  know.  Q.  Then  yon  do  not  know 
wbetber  tbat  was  his  purpose  there  or  not? 
A.  That  was  one  of  bis  purposes.  That  Is 
not  the  only  danger;  there  are  other  cogs; 
they  are  all  under  the  bridge;  none  of  them 
are  on  top  where  we  were  working;  we  had 
not  been  under  the  bridge  and  were  above 
the  danger.  There  was  danger  working 
around  the  shoes  on  top  of  the  bridge.  Q. 
If  the  engine  was  not  running,  there  would 
be  no  danger?  A.  The  machinery  does  not 
move  every  time  the  engine  runa  Q.  But 
if  the  engine  was  running,  there  would  be  no 
danger?     A.  No,  sir." 

A.  W.  Boyer  testified  that  under  the  dl- 
rections  of  Mr.  White,  foreman,  he  was  as- 
sisting appAee  In  putting  in  a  platform  over 
the  cogwheels  on  the  bridge,  and  they  had 
been  working  some  four  or  five  minutes  when 
the  accident  happened.  They  were  taking 
measurements  of  the  timbers,  and  were  in 
the  pit  performing  this  work,  which  was  the 
proper  place  for  them  to  be.  That  Tates 
got  through  first  and  was  coming  over  to 
help  the  witness,  and  the  machinery  was  not 
running  at  that  time,  and  tbat  Juat  as  Yates 
stepped  on  the  cogwheels  the  wheels  turned 
and  caught  bis  leg.  The  witness  was  asked 
this  question :  "Q.  From  where  he  was,  could 
he  have  gotten  over  to  take  these  measurments 
and  perform  the  w»rk  that  he  had  been  direct- 
ed to  perform,  without  stepping  on  these 
wheels?  A.  No,  sir."  He  further  stated  that 
the  wheels  make  about  2S0  revolutions  a  min- 
ute, and  that  witness  had  never  worked  in  a 
pit  before,  and  had  never  seen  any  one  else 
working  in  It,  and  that  Tates  had  never 
worked  there  until  that  morning,  and  no 
one  gave  them  warning  of  the  danger  of  the 
cogwheels,  while  performing  this  work,  and 
that  they  had  been  in.  the  pit  only  a  few 
minutes  when  Yates  was  hurt,  and  tbat 
they  had  no  warning  that  the  machinery 
above  was  being  connected  with  these  cog- 
wheels to  turn  them.  He  was  asked  the 
following  questions:  "Q.  Yon  did  not  notify 
the  man  In  the  tower  that  you  were  going  in- 
to the  pit  to  work?  A.  No,  sir;  he  knew  I 
was  in  there.  Q.  How  do  you  know  he  did? 
A.  He  passed  by  there  before  we  started  to 
work.  He  saw  we  were  getting  ready  to  go 
to  work." 

The  appellee  testified  that  he  was  directed 
by  his  foreman  to  put  a  floor  over  the  pit, 
which  was  about  six  feet  wide,  and  he  de- 
tails his  injury  as  follows:  "We  received 
directions  from  White  to  make  a  certain  cut. 
I  got  a  2x10  and  went  to  see  if  It  would 
fit,  and  when  I  started  to  go  around  Mr.  Boy- 
er to  fit  it,  I  stepped  on  the  wheel  and  got 
hurt  I  was  taking  this  measure  for  the 
joists  that  were  to  go  across  the  pit  to  put 


the  floor  oh.  I  was  going  to  put  these  pieces 
In  sections,  a  Joist  from  each  side  to  meet  in 
I  the  center.  I  got  in  the  pit  in  order  to  take 
the  measurements  accurately.  As  I  went  to 
get  around  Mr.  Boyer,  I  started  to  st^  on 
or  over  here  on  this  place,  and  it  was  most 
too  far  for  me  and  I  stepped  on  the  gearing, 
and  Just  as  I  stepped  on  it,  lb  started  and 
caught  my  foot  I  stepped  on  the  gearing  to 
get  on  the  other  side  to  get  the  measure- 
ments, and  thought  It  was  proper  to  get  into 
the  pit  to  do  this  work,  and  I  was  doing  it  as 
It  should  have  been  done.  I  do  not  see  how 
It  could  have  been  done  without  getting  Into 
the  pit  I  never  did  any  work  in  or  around 
the  pit  before,  and  had  no  instmctiona  from 
White,  or  any  one  else,  with  reference  to  the 
machinery  in  the  pit  and  it  was  not  in  mo- 
tion when  I  went  in.  I  could  have  crossed 
there  without  stepping  on  the  wheels  pos- 
sibly. I  had  never  seen  any  cogwheels  run- 
ning, ahd  did  not  know  whether  It  started 
quick  or  not  It  started  like  a  flash,  when 
the  machinery  ground  my  leg  off  near  the 
knee."  The  witness  admitted  that  he  saw 
the  cogs  and  knew  that  it  would  be  danger- 
ous to  step  upon  them  while  they  were  to 
motion,  and  admitted  that  he  knew  the  ma- 
chinery, used  to  set  the  cogs  in  motion,  had 
been  running  for  some  time,  and  he  knew  the 
cogs  could  be  started  at  any  time,  but  he  says 
that  he  did  not  know  that  they  were  likely  to 
be  started  without  giving  him  notice.  He 
admitted  that  he  could  have  crossed  over 
the  pit  with  safety,  without  coming  In  con- 
tact with  the  coga,  but  he  said  that  the  eas- 
iest quickest  and  moat  natural  way  to  cross 
the  pit  was  by  stepping  on  the  cogs,  and  that 
there  was  no  danger  in  doing  so  unless  the 
wheels  were  set  In  motion. 

Mr.  Glaus  testified  that  he  got  to  the  bridge 
at  7  :S0  on  the  morning  of  the  injury,  which 
happened  about  10  minutes  after  he  got 
there;  that  he  saw  the  bridge  carpenters 
at  work  on  the  bridge,  where  they  had  been 
at  wotk  tot  about  two  weeks,  but  that  no  one 
gave  him  any  notice  that  these  men  were 
going  into  the  pit  or  that  they  were  in  the 
pit,  and  he  had  no  idea  any  one  was  in 
there;  that  he  had  never  known  of  any  one,  ex- 
cept himself  and  his  two  helpers,  to  go  Into  the 
pit  and  they  had  gone  there  only  for  the 
purpose  of  oiling  this  machinery,  and  that 
no  one  else  ever  had  any  business  in  the  pit; 
that  he  could  not  see  In  the  pit  from  where 
he  was.  He  says  the  only  signals  which  were 
ever  given  him  were  for  the  purpose  of  ad- 
vising him  of  the  approach  of  trains,  so  that 
the  bridge  could  be  put  la  position  for  the 
trains  to  cross  .over  the  river. 

Numerous  instructions  were  asked,  and 
a  number  were  given,  at  the  instance  of  both 
appellants  as  well  as  at  the  request  of  the 
appellee,  and  of  those  given  at  the  request  of 
the  appellee  the  two  following  Instructions 
are  said  to  be  erroneous.  They  read  as  fol- 
fows: 

"(1)  Xou  are  instructed  that  it  was  the 
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duty  ot  tli0  laQway  company  to  use  ordinary 
care  In  fumlshlsg  the  plaintiff  a  reasonably 
safe  place  to  perform  his  work,  and,  if  you 
believe  from  the  testimony  in  this  case  that 
the  defendant  railway  company  failed  to  use 
ordinary  care  to  furnish  such  safe  place  to 
work,  and  that  the  plalntifF  was  thereby 
injured,  then  he  would  be  entitled  to  recoTer, 
as  to  the  defendant  railway  company,  unless 
you  further  find  from  the  evidence  that  he 
was  guUty  of  contributory  negligence  which 
proximately  contributed  to  his  I&Jury. 

"<2)  ZoQ  are  instructed  that  if  you  believe 
from  the  evidence  that  the  plaintiff  was  in- 
experienced as  to  the  machinery  In  the  gear- 
ing pit,  and  did  not  know  or  appreciate  the 
danger  of  his  employment  in  and  about  such 
gearing  pit,  on  account  of  his  inexperience, 
and  that  the  defendant  knew,  or  in  the  ex- 
ercise of  ordinary  care  should  have  known, 
of  his  inexperience  in  regard  to  such  work 
at  such  gearing  pit,  and  that  it  could  have 
prevented  his  injury  by  warning  him  of  the 
danger  and  hazards  incident  to  working  in 
and  about  such  gearing  pit,  then  it  was  the 
dnty  of  the  defeiidant  railway  company  to 
give  the  plaintiff  such  warning;  and,  if  it 
failed  to  do  so,  and  the  plaintiff  was  there- 
by injured,  then  the  defendant  railway  com- 
pany would  be  guilty  of  negligence,  and  the 
plaintiff  would  be  entitled  to  recover,  unless 
yon  believe  from  the  evidence  that  he  was 
guilty  of  contributory  negligence." 

And  it  is  also  urged  that  the  court  erred 
In  refusing  to  give  the  sixth  instruction  re- 
quested by  the  railway  company,  which 
reads  as  follows:  "You  are  instructed  that 
if  yon  find  from  the  evidence  in  this  case  that 
the  plaintiff  could  have  moved  about  in  the 
pit,  where  he  was  engaged  at  work,  without 
putting  his  foot  In  a  place  of  danger,  and 
that  he  either  voluntarily  or  carelessly  plac- 
ed his  foot  in  a  dangerous  position,  when 
he  could'  have  avoided  his  Injury  by  using 
other  means  at  hand  for  the  purpose  of  per- 
forming his  work,  then  the  plaintiff  can  re- 
cover nothing  In  this  action,  and  your  verdict 
Should  be  for  both  of  the  defendant  compa- 
nies." 

Bradshaw,  Rhoton  &  Helm,  B,  B.  Elns- 
worthy,  and  T.  D.  Crawford,  all  of  little 
Rock,  and  P.  R.  Andrews,  of  Helena,  for  ap- 
pellants. S.  Brundidge,  of  Searcy",  and  J. 
W.  &  J.  W.  House,  Jr.,  of  Little  Rock,  for 
appellee. 

SMITH.  J.  (after  stating  the  facts  as 
above).  [1]  We  think  the  evidence  clearly 
shows  that  at  the  time  of  the  injury  Claus 
was  merely  loaned  by  the  Virginia  Bridge  & 
Iron  Company,  his  general  employer,  to  the 
railroad  company,  and,  although  he  received 
Ills  salary  directly  from  the  bridge  company, 
he  was  in  fact  in  the  service  of  the  railway 
comimny,  and  that  even  the  wages  which  he 
and  his  helpers  received  were  charged  back 
to  the  railroad  company. 


[>]  In  the  caae  of  Wyllie  et  al.  v.  Palmer 
et  al.,  137  N.  X.  248,  33  N.  E.  881,  19  L.  R.  A. 
285,  it  was  said:  "The  fact  that  the  party  to 
whose  wrongful  or  negligent  act  an  injury 
may  be  traced  was  at  the  time  in  the  general 
employment  and  pay  of  another  person  does 
not  necessarily  make  the  latter  the  master 
and  responsible  for  his  acts.  The  master  is 
the  person  in  whose  business  he  is  engaged 
at  the  time,  and  who  has  the  right  to  control 
and  direct  his  conduct  The  rule  on  this  sub- 
ject Is  well  stated  by  a  learned  author  on 
the  law  of  negligence  as  follows:  'He  is  to 
be  deemed  the  master  who  has  the  supreme 
choice,  control,  and  direction  of  the  servant, 
and  whose  will  the  servant  represents,  not 
merely  in  the  ultimate  result  of  his  work, 
but  in  all  its  details.  The  payment  of  an 
employ^  by  the  day,  or  the  control  and  super- 
vlMon  of  the  work  by  the  employer,  though 
important  considerations,  are  not  in  them- 
selves decisive  of  the  fact  that  the  two  are 
master  and  servant  •  •  *  Servants  who 
are  employed  and  paid  by  one  person  may 
nevertheless  be  ad  hoc  the  servants  of  another 
in  a  particular  transaction,  and  that,  too, 
where  their  general  employer  is  interested  in 
the  work.  They  may,  without  consulting 
their  master,  but  in  good  faith,  assist  a  per- 
son independently  employed  to  do  something 
which  shall  benefit  their  master,  but  with 
which  neither  he  nor  they  have  any  right  to 
Interfere,  and  in  which  they  act  entirely 
under  the  control  of  such  other  person.  In 
none  of  these  cases  is  the  nominal  master  re- 
sponsible to  strangers  for  their  acts  or  omis- 
sions.' Shearman  &  Redfleld  on  Negligence 
(4th  Ed.)  288." 

The  Question  of  special  service  was  recent- 
ly considered  in  the  case  of  Arkansas  Natu- 
ral Oas  Go.  V.  MiUer,  106  Ark.  477,  152  S.  W. 
147,  and  the  authorltiee  were  there  reviewed, 
and  the  following  language  was  quoted  with 
approval  from  the  case  -of  Coughlan  v.  0am- 
bridge,  166  Maas.  268,  44  N.  B.  218:  "It  is 
well  settled  that  one  who  is  the  general  serv- 
ant of  another  may  be  lent  or  hired  by  his 
master  to  another  tor  some  special  service, 
ao  as  to  become,  as  to  that  service,  the  serv- 
ant of  such  third  party.  The  test  is  wheth- 
er, in  the  particular  service  which  he  is  en- 
gaged to  perform,  he  continues  liable  to  the 
direction  and  control  of  his  master,  or  be- 
comes subject  to  that  of  the  party  to  whom 
he  is  lent  or  hired." 

[t]  Instructions  numbered  1  and  2,  given 
at  the  request  of  appellee,  may  be  diacussed 
together.  Appellant  says  appellee  was  em- 
ployed to  make  a  dangerous  place  safe,  and 
that  this  was  therefore  one  of  the  exceptions 
to  the  rule  wUcb  requires  that  care  be  used 
to  furnish  a  reasonably  safe  place,  and  that 
the  second  instruction  is  erroneous  because  it 
assumes  that  there  was  evidence  that  ap- 
pellee did  not  know  of  the  danger  of  step- 
plug  on  the  cogwheels,  and  that  the  instruc- 
tion was  abstract  and  misleading  in  that  ap 
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pellee's  testimony  showed  tbat  he  knew  these 
cogwheels  were  likely  to  move  at  any  mo- 
ment, and  that  they  were  liable  to  Injure 
him.  It  la  admitted  that  these  instrnctlons 
announce  correct  declarations  of  law,  but  It 
is  said  they  are  abstract  We  do  not  think 
the  Instructions  are  abstract,  but  it  does  ap- 
pear that  the  second  instruction  does  not 
accurately  fit  the  issues  ot  fact  submitted  to 
the  Jury.  Appellee  was  not  engaged  in  mak- 
ing a  dangerous  place  safe,  but  he  was  mere- 
ly preparing  to  cover  the  pit  to  protect  the 
machinery'  therein  from  weather.  The  place 
was  not  dangerous  when  the  servant  entered 
it  to  perform  his  labor,  and  would  not  have 
become  so  had  the  machinery  not  been  start- 
ed. This  first  instmctlon  permits  a  recov- 
ery if  the  Jury  finds  the  railway  company 
failed  to  exercise  ordinary  care  in  furnishing 
a  safe  place,  unless  appellee  was  guilty  of 
contributory  negligence.  The  case  was  tried 
upon  the  theory  that  a  safe  place  was  made 
dangerous  by  an  act  of  the  master  of  which 
the  servant  had  no  notice.  If  this  second  in- 
struction told  the  Jury  that  the  railway  com- 
pany was  under  any  duty  to  warn  appellee, 
on  account  of  his  inexperience,  that  the  cog- 
wheels were  dangerous  if  the  machinery  was 
put  In  motion,  it  would  be  erroneous  and 
prejudicial,  because  appellee  needed  no  such 
warning,  and  appellant  was  under  no  obliga- 
tion to  give  that  warning.  What  we  under- 
stand these  instructions  to  mean,  when  read 
together,  and  in  connection  with  all  the  other 
instructions  In  the  case,  is  that  If  appellee 
was  directed  to  a  place  where,  by  the  exer- 
cise of  ordinary  care,  he  might  safely  work 
BO  long  as  there  was  no  change  in  the  condi- 
tions under  which  be  worked,  these  condi- 
tions should  not  be  changed,  so  as  to  make 
the  employment  dangerous,  wit&ont  advising 
him  that  this  change  had  taken  place,  or 
might  take  place,  provided  the  Jury  found 
that  appellee,  because  of  his  ignorance  of  ap- 
pellant's method  of  work,  did  not  know  that 
the  place  where  he  was  employed  would  be- 
come dangerous  by  the  unexpected  starting 
up  of  machinery,  of  which  he  had  no  notice. 
Appellee  testified  he  had  been  away  from 
the  bridge  for  several  days  before  his  injury, 
and  had  only  returned  to  the  Job  that  morn- 
ing, and  was  injured  a  few  minutes  after  he 
'  began  work,  and  that  he  did  not  know  there 
was  any  danger  of  the  machinery  starting  up 
without  warning  being  given.  And  these  in- 
structions submit  that  question  to  the  Jury, 
but  In  a  very  unhappy  manner.  However, 
as  has  been  stated,  the  court  gave,  at  the 
reQuest  of  appellants,  instructions  which 
clearly  defined  the  duty  in  regard  to  furnish- 
ing a  safe  place  to  worii  and  the  duty  to  give 
warning.  There  were  many  of  these  instruc- 
tions, and  without  setting  them  out  In  full  It 
may  be  said  that  their  purport  was  that  If 
appellee  knew,  or  ought  to  have  known,  that 
the  cogwheels  were  liable  to  turn  at  any  time 
without  notice  to  him,  and  that  notwith- 


standing such  knowledge  he  placed  his  foot 
in  a  dangerous  position  and  was  injured 
thereby,  he  would  be  guilty  of  contributory 
n^ligence  and  could  not  recover. 

[4]  As  has  been  stated,  the  court  refused  to 
give  defendant's  sixth  instruction,  set  out  in 
the  statement  of  facts,  and  we  think  this  In- 
struction was  properly  refused.  This  in- 
struction declares  it  to  be  negligence  If  one 
voluntarily  or  carelessly  does  an  act  which 
results  in  his  injury  when  he  could  have 
avoided  the  injury  by  using  other  means  at 
hand  for  the  purpose  of  performing  his  work. 
But  "this  court  has  held  that  where  there 
are  two  ways  in  which  a  duty  may  be  per- 
formed by  ttie  servant,  and  the  one  selected 
proves  less  safe  tlian  the  other,  the  servant 
cannot  be  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law."  SUgo  Iron  Stove 
Co.  V.  Gulst,  103  Ark.  627,  147  8.  W.  82.  But 
this  rule,  of  course,  would  apply  only  where 
either  method  appealed  to  be  reasonably 
safe,  but  the  one  selected  proved  to  be  more 
dangerous  than  the  other  method  would  have 
been. 

[I]  It  is  of  no  defense  that  Claus  did  not 
know  of  appellee's  presence  in  the  pit,  when 
he  set  the  machinery  in  motion,  provided  the 
railroad  company  was  under  the  duty  of  ad- 
vising him  that  this  might  be  done  without 
warning.  In  the  case  of  St.  L.,  I.  M.  &  S.  B. 
Co.  V.  Harmon,  85  Ark.  503,  109  S.  W.  296,  It 
was  said:  "The  plaintiff  went  Into  the  ca- 
boose upon  the  direction  of  his  superior.  He 
was  rightfully  there,  and  was  entitled  to  the 
exercise  of  ordinary  care  for  his  protection. 
His  employer  could  not  put  him  In  a  place  of 
danger  and  Ignore  his  presence  there.  It 
owed  him  the  duty  of  protection,  and  conld 
not  escape  liability  on  account  of  failure  to 
perform  that  duty  merely  by  showing  that 
the  particular  servant  whose  act  caused  the 
injury  did  not  know  of  bis  presence."  See, 
also,  St  L.,  L  M.  &  S.  B.  Co.  v.  Baker,  163 
S,  W.  162. 

It  is  not  claimed  that  the  verdict  is  exces- 
sive, and  upon  the  whole  case  we  think  the 
cause  was  fairly  tried;  and  the  Judgment 
of  the  court  below  will  be  affirmed  as  to  the 
railroad  company,  and  dismissed  as  to  the 
bridge  company. 

WOOD,  J.  (dissenting).  Instruction  No. 
2,  given  at  the  request  of  appellee,  was 
abstract  therefore  erroneous,  and,  in  my 
opinion,  was  clearly  prejudicial  to  appel- 
lant railway  company.  The  framers  of  this 
instruction  evidently  had  in  mind  the  doc- 
trine, often  announced  by  this  court,  "that 
where  a  servant  by  reason  of  his  inexpe- 
rience is  not  aware  of,  or  does  not  appreciate, 
the  dangers  of  the  work  he  is  employed  to  do, 
or  to  the  place  he  is  engaged  to  occupy,  it  is 
the  duty  of  the  master  to  give  him  such  in- 
structions and  caution  as  would,  in  the  minds 
of  men  of  ordinary  understanding,  be  suf- 
ficient to  enable  the  servant  to  appreciate 
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the  dangers."  Enuna  Cotton  Seed  Oil  Go. 
▼.  Hale,  66  Ark.  282,  238,  19  S.  W.  800.  Bat 
that  doctrine  has  no  application  here,  for 
the  reason  that  appellee  himself  testlfled  In 
part  as  follows:  "I  had  been  In  the  service 
of  the  railway  ccmipany,  In  the  bridge  and 
baUdlog  department,  for  five  years.  I  had 
been  working  on  this  bridge  for  two  or  three 
wetkB,  except  three  days  that  I  was  sick. 
On  the  morning  that  I  went  to  this  pit,  Mr. 
White  had  told  me  and  Mr.  Boyer  to  go  there 
and  take  these  measnrements.  He  went  with 
OS  over  to  the  pit,  and  told  as  what  measnre- 
ments were  to  be  taken.  He  did  not  give  us 
any  apedflc  directions,  bat  just  told  as  to  go 
do  this  work.  We  then  selected  the  manner 
In  which  we  abonld  do  the  work,  and  did  the 
work  to  salt  oarselves.  He  was  not  present 
at  the  time  of  the  accident  He  did  not  tell 
me  to  go  Into  the  pit  I  knew  the  sitaation 
and  mirroandlngs,  and  knew  what  was  neces- 
sary to  be  done  for  preparing  to  cover  the 
pit,  and  picked  out  my  own  way  and  method 
of  doing  the  work.  Before  I  got  in  the  pit  I 
bear  the  engine  rannlng  in  the  tower  above. 
I  knew  that  the  engine  would  start  and  turn 
this  machinery  a  good  many  times  each  day. 
I  knew  that  it  was  rannlng  to  test  this  ma- 
dilnery,  and  that  it  would  run  a  while  and 
stop  a  while.  I  knew  that  these  cogs  tamed 
In  the  pit,  when  the  machinery  was  In  opera- 
tion. I  could  see  the  cogwheels  and  saw 
them  turn.  I  knew  that  they  were  connected 
with  this  engine,  and  that  when  the  engine 
was  rannlng,  by  pushing  a  lever,  the  cogs 
would  be  set  In  motion.  They  were  nnoover- 
ed  and  exposed  to  the  eye,  where  they  were 
eadly  seen."  This  testimony  by  appellee 
shows  conclusively  ttiat  he  was  not  an  in- 
experienced servant;  that  be  absolutely 
knew  and  appreciated  the  dangers  Incident  to 
the  work  he  was  doing.  Appellant  railway 
company  was  therefore  under  no  duty  to  In- 
struct him  as  to  those  dangers,  and  was  not 
negligent  In  falling  to  so  Instract  him. 

The  appellee  does  not  diarge  negligence  in 
tills  respect  in  his  complaint  and  certainly 
his  own  evidence  would  negative  such  a 
charge  had  it  be&a  made.  The  rule  establish- 
ed by  this  court  and  the  authorities  gen- 
erally Is  that  when  an  instruction  is  abstract 
and  erroneous,  the  giving  of  It  Is  reversible 
error,  unless  it  clearly  appears  that  no  prej- 
udice could  have  resulted.  To  my  mind  It 
Is  obvious  that  prejudice  could  have  resulted 
and  did  result  There  was  no  other  instruc- 
tion given  on  this  subject  The  other  instruc- 
tlons  had  reference  solely  to  the  daty  of  ap- 
pellant railway  company  to  warn  appellee 
when  the  machinery  would  be  put  In  motion, 
and  to  warn  the  engineer  of  the  fact  that  ap- 
pellee was  working  in  the  pit  The  Instruc- 
tion brought  into  the  case  an  entirely  new 
Issue,  and  one  that  appellee's  own  evidence 
disproves.  Tet  the  attorneys  fOr  the  ap- 
pellee might  have  argued,  before  the  Jury, 


that  the  court  had  told  them  that  they  could 
find  that  it  was  appellant's  duty  to  instruct 
appellee  as  an  inexperienced  servant  of  the 
dangers  Incident  to  the  work  he  was  doing 
and  the  machinery  about  which  he  was  work- 
ing, and  was  negligent  If  it  had  not  done  so. 
The  Jury  could  not  under  their  oath,  have 
disregarded  such  instruction.  Who  can  say 
that  the  verdict  was  not  based  upon  it  It  is 
difficult  to  conceive  of  an  abstract  instruc- 
tion more  misleading.  It  was  therefore  prej- 
udicial. See  Johnston  v.  Pennington,  105 
Ark.  278,  ISO  8.  W.  863 ;  Emerson  v.  Turner, 
95  Ark.  697,  130  S.  W.  638 ;  District  Grand 
Lodge  No.  11  Endowment  etc,  v.  Pratt  96 
Ark.  614,  182  S.  W.  998.  No  such  issue 
should  have  been  introduced. 

I,  therefore,  dissent  from  the  Judgment  as 
to  the  appellant  railway  company,  and  for  the 
error  in  giving  appellee's  prayer  for  instruc- 
tion No.  2,  the  Judgment  should  be  reversed, 
and  a  new  trial  granted. 


VIOK  V.  STATE. 
(Supreme  Court  of  Arkansas.    March  28. 1914.) 

1.  CanaKAi.  Law  (|I  1038. 1044*)— AppkaIt- 
Pkeskntation  ov  QBOimDs  or  Rbvikw  ih 
Doubts  Bblow. 

Where  there  was  no  objection  to  the  re- 
ception of  hearsay  testimony,  and  accused  made 
no  motion  to  exdude  after  It  had  been  Intro- 
duced, he  cannot  complain  of  It  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Di; .  »  1631-1640,  2639-2641,  2672, 
2674,  2676 ;    Dec.  Dig.  81  1036,  1044.*] 

2.  HomciDK  (i  838*)— Afpeai^— Rkview— 
Harmless  Ebrob. 

Where  there'  was  abundant  evidence  that  de- 
ceased died  of  a  knife  wound,  the  admission 
of  hearsay  testimony  as  to  the  exact  nature  of 
the  incision  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  709-718;  Dec.  |  838.*] 

8.  Hoinoinn  .(|    173*)— Bvidbro— Aoiaan- 

BIUTT. 

Where  one  of  the  witnesses  to  a  fatal  af- 
fray testified  that  as  soon  as  it  was  over,  ac- 
cused went  behind  his  cab  and  tlirew  aomethlne 
away,  and  it  appeared  that  though  deceased 
was  stabbed  with  a  knife,  none  was  found  on 
accused,  who  had  been  struggling  with  bim, 
a  knife  found  by  the  officers,  who  searched,  near 
the  piece  of  affray,  was  properly  admitted  in 
evidence. 

[Bkl.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  374 ;   Dec.  Dig.  i  173.*) 

4.  HoMiciDX     (i      342*)— AppxaI/— Eevikw- 

Habmlesb  Ebbob. 

In  a  prosecotion  for  homicide,  accused  can- 
not compliin  that  the  evidence  showed  bim  to 
be  guilty  of  a  higher  degree  tlian  voluntary  man- 
alaaghter  of  which  he  was  convicted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  »  722 ;    Dec.  Dig.  f  342.*] 

6.  HoxiciDX  (i  286*)— EviDBWox— Sujfjfxcutw- 

OT  TO  Support  Conviction. 

In  a  prosecution  for  homicide,  evidence  heJd 
to  sustain  a  conviction  for  voluntary  manslaogb- 
ter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  539-641;  Dec  Dig.  |  265.*] 

Appeal  from  Circuit  Court  Sebastian  Coun- 
ty ;  Daniel  Hon,  Judge. 
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Alton  Vlck  was  conTlcted  of  voluntary  man- 
slaughter, and  he  appeals.    Affirmed. 

Welch  &  Welch,  of  Antlers,  Okl.,  tor  ap- 
pellant. Wm.  li.  Moose,  Atty.  Oen.,  and  Jno. 
P.  Streepey,  Aast  Atty.  Gen.,  for  the  State. 

HART,  J.  The  defendant,  Allen  Vlck,  was 
indicted  for  the  crime  of  murder  in  the  first 
degree,  charged  to  haye  been  committed  by 
cutting  with  a  knife  one  Will  Conover  in  the 
city  of  Ft.  Smith,  in  Sebastian  county,  on  the 
20th  day  of  September,  1913.  He  was  tried 
before  a  Jury,  and  convicted  of  voluntary 
manslaughter ;  his  punishment  being  fixed  at 
a  term  of  three  years  in  the  state  peniten- 
tiary. From  the  Judgment  of  conviction  he 
Has  duly  prosecuted  an  appeal  to  this  court 

The  facts  attending  the  killing,  as  develop- 
ed by  the  state,  briefly  stated,  are  as  follows: 
The  defendant  is  a  colored  man,  and  on  the 
20th  day  of  September,  1913,  was  a  cab  driver 
in  the  dty  of  Ft.  Smith,  Sebastian  county, 
Ark.  Late  that  night  he  received  in  his  cab  a 
colored  woman  and  her  little  son,  and  started 
to  drive  them  to  her  home  in  the  suburbs 
of  the  city.  On  his  way  he  was  stopped  by 
an  officer,  and  directed  by  him  to  take  home 
Will  Conover,  a  white  man,  who  was  drunk. 
With  the  consent  of  the  colored  woman,  he 
was  placed  in  the  cab,  to  be  carried  home 
first  A  short  distance  before  they  arrived 
at  the  place  where  Conover  was  to  be  car- 
ried, the  driver,  being  in  doubt  as  to  the  place 
where  Conover  resided,  stopped  a  white  boy 
on  the  street  and  took  him  on  the  seat  with 
him  to  point  out  the  place  where  Conover 
should  be  carried.  When  they  arrived  there, 
the  defendant  and  Conover  began  to  quarrel 
about  the  payment  of  the  latter's  fare,  Con- 
over insisting  that  he  had  already  paid  the 
defendant,  and  the  defendant,  denjlng  that 
he  had  been  paid.  They  began  to  curse  each 
other,  and  then  began  to  fight  The  defend- 
ant struck  at  the  deceased  several  times  with 
his  right  hand,  and  one  of  the  witnesses  said 
that  each  time  he  struck  the  deceased  the  la^ 
ter  said:  "Oh,  I  will  pay  you;  please  don't; 
I  will  pay  you."  The  parties  were  then  sep- 
arated, and  it  was  ascertained  that  the  de- 
ceased had  been  cut  in  the  side  with  a  knife 
Witnesses  described  the  wound  as  something 
over  an  inch  long,  and  said  it  did  not  bleed 
much.  Conover  was  then  carried  home  by 
the  white  boy,  and  when  the  latter  returned 
the  defendant  insisted  that  they  all  be  search- 
ed for  weapons.  No  weapon  was  found  on 
the  defendant,  but  the  negro  woman  had  a 
knife,  which  was  very  rusty  and  very  hard 
to  open.  The  negro  boy  said  that  the  defend- 
ant, as  soon  as  the  difficulty  was  over,  walked 
around  behind  the  cab  and  threw  something 
away.  The  defendant,  later  on  during  the 
night,  was  carried  to  a  hospital  in  the  city 
of  Ft.  Smith,  and  died  on  the  22d  day  of  Sep- 
tember, 1913,  from  the  result  of  bis  wound. 

[1]  After  the  deceased  was  carried  to  the 


hospital,  he  was  operated  on,  and  subseQuent- 
ly  died  of  peritonitis,  caused  by  the  wound. 
He  was  operated  on  by  Dr.  King,  and  Dr.  Mc- 
Ginty  administered  the  anaesthetic  to  him. 
The  latter  testified  that  the  length  of  the 
wound  was  about  3V^  or  4  Inches;  that  the 
knife  with  which  the  wound  was  inflicted 
went  through  the  abdominal  wall  and  cut 
into  the  liver ;  that  when  the  liver  is  cut  it 
continues  to  bleed  all  the  time.  On  his  cross- 
examination  he  stated  that  he  administered 
the  ansesthetic,  and  does  not  remember 
whether  he  examined  the  wound  while  Dr. 
King  was  operating  upon  the  patient;  that 
it  is  a  custom  in  such  cases  for  the  one  opr 
eratlng  to  tell  the  other  what  he  finds.  It  is 
Insisted  by  counsel  for  defendant  that  the 
testimony  of  Dr.  McGinty  does  not  show  that 
he  examined  the  wound  while  Dr.  King  was 
operating  upon  the  patient,  and  that  what 
he  stated  about  the  Uver  being  cut  into  was 
hearsay.  If  it  be  conceded  that  his  testimony 
was  hearsay,  it  does  not  follow  that  the  Judg- 
ment should  be  reversed.  The  bill  of  exc^>- 
tions  does  not  show  that  objection  was  made 
to  the  testimony  of  Dr.  McGlnty,  and  no  mo- 
tion was  made  to  eiclude  it  after  it  was  giv- 
en. Th^efore  the  defendant  cannot  now 
complain  that  this  testimony  was  admitted. 
Wllkerson  v.  State,  105  Ark.  367,  151  S.  W. 
518. 

[2]  Moreover,  if  it  be  conceded,  without  de- 
ciding the  question,  that  the  testimony  of  Dr. 
McGinty  as  to  the  depth  of  the  wound  was 
hearsay,  because  he  ascertained  that  fact 
from  Dr.  King,  still  he  did  testify  of  his  own 
knowledge  that  the  deceased  had  a  wound  in 
his  abdomen,  made  by  a  knife  which  was 
3^  or  4  inches  long,  and  that  he  died  of 
peritonitis  as  a  resnlt  of  that  wound.  Be- 
sides this,  it  was  shown  by  other  evidence^ 
not  contradicted,  that  the  deceased  was  stab- 
bed in  the  side,  carried  to  a  hospital,  and  died 
in  a  few  days  thereafter  as  a  result  of  the 
wound.  Therefore  the  defendant  could  not 
have  been  prejudiced,  by  the  testimony  of  Dr. 
McGinty  as  to  the  character  and  extent  of 
the  wound,  and  it  Is  well  settled  in  this  states 
by  a  long  and  unbroken  current  of  authority, 
that  Judgments  will  be  reversed  only  for  er- 
rors that  are  prejudicial  to  the  rights  of  the 
defendant 

[3]  At  the  examining  trial,  which  was  held 
within  a  few  days  after  the  deceased  was 
cut,  a  police  officer  of  the  dty  of  ^t  Smith 
went  to  the  place  where  the  witnesses  testi- 
fied that  the  cutting  had  taken  place  and 
looked  for  a  knife.  One  was  found  and  in- 
troduced before  the  Jury  at  the  trial  of  this 
case.  It  is  now  Insisted  by  counsel  for  de- 
fendant that  the  action  of  the  court  in  re- 
ceiving this  testimony  was  erroneous.  One 
of  the  witnesses  to  the  difficulty  afterwards 
went  to  the  place  with  the  officer  and  pointed 
out  the  place  where  the  difficulty  occurred, 
and  so  testified  at  the  trial.  The  officer  tes- 
tified that  the  knife  was  found  at  the  place 
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pointed  out  to  Mm  by  the  witness.  Under 
these  drcumstanoes,  there  was  no  error  in 
admitting  the  testimony.  One  of  the  witness- 
es to  the  dlfflcolty  testified  that  as  soon  as 
It  was  over  the  defendant  went  behind  the 
cab  and  threw  something  away.  The  Jury 
might  have  inferred  from  the  testimony  that 
he  threw  away  a  knife,  and  that  the  knife 
later  found  by  the  officer  was  the  one  which 
be  threw  away,  and  which  he  used  in  cutting 
the  deceased.  See  Daridson  v.  State  (Ark.) 
158  S.  W.  1103. 

[4]  It  is  also  insisted  by  counsel  for  defend- 
ant that  the  testimony  for  the  state  shows 
that  the  defendant  was  guilty  of  a  higher 
degtee  of  homicide  than  that  for  which  he 
was  convicted,  and  that  this  shows  that  the 
verdict  was  a  result  of  a  compromise,  and  for 
that  reason  the  judgment  should  be  reversed. 
We  have  frequently  held  that  a  defendant 
cannot  complain  because  the  Jury  was  too 
lenient  with  lilm.  Wllkerson  v.  State,  supra ; 
Bruce  v.  State,  68  Ark.  310,  67  8.  W.  1103. 

[I]  It  is  true  the  defendant  testifled  that 
be  did  not  have  a  knife,  and  did  not  cut 
the  deceased,  but  the  testimony  for  the  state, 
it  believed  by  the  Jury,  was  abundantly  suf- 
ficient to  warrant  the  verdict ;  and  the  Judg- 
ment will  be  affirmed. 


LIITLB  ROOK  RY.   &   ELECTRIC  CO.  T. 
HAMPTON. 

(Snpreme  Court  of  Arkansas.    March  23,  1914.) 

Cabbiebs  (8  267*) — Injttbies  to  Passengers — 
Misconduct  of  Conductor— "Requibe." 
Under  Kirby'g  Dig.  ili  565S-6663,  requir- 
ing street  railway  companies  to  operate  sepa- 
rate cars  for  the  white  and  colored  races,  or 
to  separate  the  white  and  colored  passengers  in 
cars  operated  for  both  by  setting  apart  a  por- 
tion thereof  for  each  race,  and  providing  that 
the  conductor  may  "require"  any  passenger  to 
change  his  seat  when  necessary,  and  that  pas- 
sengers shall  be  required  to  take  the  seats  as- 
signed to  them,  and  that  any  person  refusing  to 
do  so  shall  leave  the  car,  or,  remaining  thereon, 
shall  be  guilty  of  a  misdemeanor,  etc.,  a  street 
railway  company  may  designate  what  portion 
of  cars  shall  be  occupied  by  white  passengers, 
and  what  portion  by  colored  passengers,  and  a 
•condnctor  may  use  necessary  force  to  compel 
a  passenger  to  comply  therewith:  the  word  "re- 
qoire"  being  synonymous  with  "compel." 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  if  99t-99e;   Dec,  Dig.  §  267.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6122-«125.] 

Appeal  from  Circuit  Court,  Pulabkl  Coun- 
ty;  Guy  Fulk,  Judge. 

Action  by  Mary  Hampton  against  the  Lit- 
tle Rock  Railway  &  Electric  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Appellee,  who  was  a  colored  woman,  en- 
tered one  of  appellant's  cars  at  Sixth  and 
Main  streets  in  the  city  of  Little  Rock,  and 
paid  her  fare  as  a  passenger,  and,  after  rid- 
ing about  a  dozen  blocks,  she  was  told  by  the 


conductor  that  she  would  have  to  move  and 
take  a  seat  nearer  the  rear  of  the  car.  Ap- 
pellee refused  to  change  seats,  but  offered 
to  leave  the  car,  if  her  fare  was  refunded ; 
but  the  condnctor  declined  to  return  the  fare, 
because  he  had  "rung  it  np"  on  the  register 
of  fares.  The  conductor  continued  to  in- 
sist that  appellee  cl)ange  her  seat,  and  she 
persisted  in  her  refusal  to  do  so,  whereupon 
the  conductor  took  appellee  by  the  arm  and 
attempted  to  remove  her  from  her  seat,  and, 
as  she  resisted  vigorously,  considerable  force 
was  required  to  eject  her  from  the  seat,  as 
a  result  of  which  appellee  says  she  sustained 
serious  personal  injuries,  as  well  as  great 
humiliation.  It  is  not  contended  that  the  con- 
ductor used  excessive  force  in  overcoming 
appellee's  resistance,  but  it  Is  insisted  that 
the  conductor  had  no  right  to  use  any  force 
in  requiring  appellee  to  change  her  seat 

The  controversy  arose  over  the  attempt  of 
the  conductor  to  enforce  the  regulation  of 
the  appellant  company  requiring  white  pas- 
sengers to  seat  from  the  front  of  the  car, 
and  colored  passengers  to  seat  from  the  rear. 
It  was  contended  upon  the  part  of  appellant 
that  the  car  had  become  crowded,  and  that 
a  number  of  passengers,  all  of  whom  were 
white,  were  standing  in  the  car,  and  that 
there  were  vacant  seats  between  the  one 
occupied  by  appellee  and  the  rear  of  the  car, 
and  that  the  conductor  was  nndertaking  to 
require  appellee  to  occupy  the  first  vacant 
seat  in  the  rear  of  the  car.  The  evidence 
was  conflicting  as  to  the  number  of  passen- 
gers and  the  scarcity  of  seats,  and  appellee 
insists  there  was  no  unoccupied  seat  to  the 
rear  of  her,  and  that  to  have  obeyed  the 
conductor's  order  to  vacate  her  seat  would 
have  required  her  to  stand  during  the  re- 
mainder of  her  Journey.  The  evidence  was 
conflicting,  and  we  cannot  say  wh&t  the  facts 
were,  but  all  parties  recognized  the  right  of 
the  conductor  to  require  white  passengers 
to  seat  from  the  front  of  the  car  and  colored 
passengers  to  seat  from  the  rear ;  but  appel- 
lee says  the  enforcement  of  this  regulation 
did  not  necessitate  a  change  of  her  seat,  be- 
cause there  were  other  and  sufficient  vacant 
seats  for  all  white  passengers.  The  court 
directed  the  Jury  to  return  a  verdict  for  ap- 
pellee, and  gave  instructions  on  the  measure 
of  damages,  and  a  verdict  was  returned  for 
appellee  in  the  sum  of  $400,  which  we  would 
not  hold  to  be  excessive  had  that  verdict 
been  returned  under  proper  instructions. 
The  instructions  asked  by  appellant  were  to 
the  effect  that  the  condnctor  bad  the  right 
to  use  such  force  as  was  reasonably  necessa- 
ry to  enforce  the  statute  in  regard  to  the  oc- 
cupancy of  seats  in  the  car,  and  that  a  pas- 
senger who  refused  to  be  so  seated  might  be 
ejected  from  the  car.  The  instructions  given 
upon  the  part  of  appellee  were  to  the 
effect  that  the  conductor  had  the  right  to  di- 
rect a  passenger  to  change  bis  seat,  but  that 
he  would  have  no  right  to  take  hold  of,  or  to 
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abuse  or  assault  a  passenger,  or  to  use  any 
force  In  the  enforcement  of  tbls  regulation. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ougli,  of  Little  Rock,  for  appellant  Mehaffy, 
Rcid  &  Mehaffy  and  W.  H.  Pemberton,  all  of 
Little  Rock,  for  appellee. 

• 

SMim,  J.  (after  stating  the  facts  as 
above).  The  separate  street  car  statute 
reads  as  follows : 

Section  5658:  "All  persons,  companies  or 
corporations  operating  any  street  car  line  in 
any  city  of  the  first  class,  in  the  state  of 
Arkansas,  are  hereby  required  to  operate 
separate  cars,  or  to  separate  the  white  and 
colored  passengers  in  the  cars  operated  for 
both,  and  to  set  apart  or  designate  in  each 
car  or  coach  so  operated  for  both,  a  portion 
thereof,  or  certain  seats  therein  to  be  occu- 
pied by  white  passengers,  and  a  portion 
thereof  or  certain  seats  therein  to  be  occu- 
pied by  colored  passengers." 

Section  5659:  "No  persons,  companies  or 
corporations  so  operating  street  cars  shall 
make  any  difference  or  discrimination  in  the 
quality  or  convenience  of  the  accommoda- 
tions provided  for  the  two  races  under  the 
provisions  of  this  act" 

Section  5660:  "The  conductor  or  other 
person  in  charge  of  any  car  or  coach  so  oper- 
ated upon  any  street  car  line  shall  have  the 
right  at  any  time,  when  in  his  Judgment  it 
may  be  necessary  or  proper  for  the  comfort 
or  convenience  of  passengers  so  to  do,  to 
change  the  said  designation  so  as  to  increase 
or  decrease  the  amount  of  space  or  seats 
set  apart  for  either  race;  or  he  may  require 
any  passenger  to  change  his  seat  when  or 
so  often  as  the  change  in  the  passengers  may 
make  such  change  necessary." 

Section  5661 :  "All  passengers  on  any 
street  car  line  shall  be  required  to  take  the 
seat  assigned  to  them,  and  any  person  refus- 
ing to  do  so  shall  leave  the  car,  or,  remain- 
ing upon  the  car,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined 
in  any  sum  not  to  exceed  twenty-five  dol- 
lars." 

Section  5662:  "Any  person,  company  or 
corporation  failing  to  operate  separate  cars, 
or  to  set  apart  or  designate  portions  of  the 
cars  operated  for  the  separate  accommoda- 
tion of  the  white  and  colored  passengers  as 
provided  by  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
fined  in  any  sum  not  to  exceed  twenty-five 
dollars." 

Section  5663 :  "Nothing  in  this  act  shall  be 
construed  to  prevent  the  running  of  extra 
or  special  cars  for  the  exclusive  accommoda- 
tion of  either  white  or  colored  passengers,  if 
the  regular  cars  are  operated  as  required  by 
this  act" 

Appellee  insists  that  the  above  statute  does 
not  confer  upon  the  conductor,  or  other  per- 
son in  charge  of  a  street  car,  the  right  to  use 
any  force  in  its  enforcement,  but  that  its  pro- 


visions are  inforoeable  only  by  the  imposi- 
tion of  fines  for  its  violation.  It  is  said  tliat 
the  case  of  Bradford  v.  St  L.,  I.  M.  &  S.  B- 
Co.,  83  Ark.  244,  124  S.  W.  616,  does  not  ap- 
ply because  ttiat  case  involved-  the  right  to 
enforce  sections  6622-6632  of  Klrby's  Digest, 
requiring  railway  companies  to  provide 
equal  but  separate  and  suttlcient  accommoda- 
tions for  the  white  and  African  races,  and 
that  section  (6629)  gives  the  railroad  compa- 
ny the  right  to  refuse  to  carry  any  passen- 
ger who  refuses  to  occupy  the  coach  or  com- 
partment assigned  to  him,  and  gives  the 
right  to  eject  any  person  from  a  waiting 
room  not  assigned  to  bis  race.  This  section 
gives  expressly  the  right  to  eject  only  from 
the  waiting  room,  and  provides  for  the  en- 
forcement of  the  provision  for  the  occupancy 
of  separate  coaches  by  the  imposition  of  a 
fine,  and  by  providing  that  the  oflicer  in 
charge  of  such  train  shall  liave  the  power 
to  refuse  to  carry  such  passenger  on  bis 
train,  and  exemption  from  liabiU^  is  given 
the  railway  company  for  all  acts  done  in 
the  enforcement  of  tliat  statute. 

Notwithstanding  the  right  to  eject  a  pas- 
senger from  a  railway  passenger  coach  was 
not  expresdy  given,  it  was  held  in  tlie  Brad- 
ford Case,  supra,  that  that  power  and  duty 
was  necessarily  implied,  and  it  was  there  held 
that  a  railroad  company  might  forcibly  eject 
a  white  passenger  from  a  coach  assigned  to 
members  of  the  colored  race.  Much  of  the 
reasoning  of  that  case  is  applicable  here,  and 
the  following  extensive  quotation  is  taken 
from  that  case:  "Prayer  No.  7  is  predicated 
upon  the  theory  that,  when  once  separate 
coaches  or  compartments  are  assigned  respec- 
tively to  the  white  and  African  races,  and 
the  passenger  has  been  furnished  a  seat  in 
the  car  or  compartment  set  apart  for  the 
use  of  the  race  to  which  he  belongs,  there- 
after the  officers  of  the  train  could  not  make 
a  new  and  different  assignment  of  cars  for 
the  use  of  the  separate  races,  and  cause  the 
passengers  belonging  to  those  races  to  ad- 
Just  themselves  accordingly.  No  warrant  for 
such  construction  can  be  found  in  the  pro- 
visions of  the  'separate  coach  law,'  Sections 
6622  to  6632,  inclusive,  of  Klrby's  Digest 
The  purpose  of  the  law  was  to  require  railway 
companies  to  provide  'equal  bat  separate  and 
sufficient  accommodations  for  the  white  and 
African  races,'  for  their  mutual  comfort  and 
convenience.  The  law  should  be  so  construed 
to  conserve  the  welfare  of  the  public,  white 
and  colored,  who  use  this  mode  of  traveL  It 
the  rigid  and  narrow  construction  obtained 
as  set  forth  in  prayer  7,  the  inevitable  conse- 
quence would  be  at  times  to  greatly  incon- 
venience and  annoy  both  races.  The  case  at 
bar  aptly  illustrates  what  might  result  con- 
stantly if  the  contractor,  having  supervision 
of  the  train  and  intrusted  with  the  duty  of 
securing,  as  far  as  practicable,  the  comfort  of 
all  the  passengers,  were  not  allowed,  if  the 
emergency  demanded  it,  to  reassign  coaches 
for  the  different  races,  and  to  compel  the 
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passengers  to  take  the  coaches  or  compart- 
ments thus  set  apart  for  their  use.  Here, 
(or  instance,  there  was  ample  room  for  the 
comfortable  seating  of  both  races  by  the  ar- 
rangement which  the  conductor  ordered.  But, 
if  appellant,  under  the  law,  could  have  re- 
tained his  seat  in  the  compartment  first  as- 
signed to  white  people,  and  could  hare  com- 
pelled the  conductor  to  allow  such  assignment 
to  stand,  it  would  have  resulted  in  great  dis- 
comfort tp  a  considerable  number  of  the  pas- 
sengers of  both  races.  The  lawmakers,  hav- 
ing required  equal  but  separate  and  sufficient 
accommodations  for  the  white  and  African 
races,  wisely  left  the  matter  of  when  and  how 
the  coaches  and  compartments  should  be  des- 
ignated and  set  apart  to  the  good  Judgment 
of  the  companies;  the  only  exaction  being 
that  provisions  should  be  made  for  the  equal, 
separate,  and  sufficient  accommodation  of  the 
races  named,  and  that  the  companies  should 
compel  the  passengers  to  obey  the  require- 
ments of  the  law  by  accepting  and  using  the 
separate  accommodations  furnished  them. 
The  company  has  the  right  to  make  reason- 
able rules  and  regulations  as  to  the  times  and 
manner  of  the  designation  and  assignments 
of  the  separate  compartments  furnished  un- 
der the  law.  To  these  the  passengers  must 
conform.  It  will  be  observed  that  the  rail- 
way companies  and  the  passengers  have  re- 
ciprocal duties  and  obligations  looking  to  the 
due  enforcement  of  the  provisions  of  the  'sep- 
arate coach  law.'  Railway  companies  have 
the  power,  independently  of  any  statute,  to 
make  reasonable  rules  for  the  separation  of 
passengers  belonging  to  different  races,  ob- 
serving the  conditions  of  equality  of  accom- 
modaUous.  Where  the  statute  prescribes  all 
the  rules  and  regulations  to  be  observed,  of 
course,  if  these  are  reasonable,  they  must  be 
observed.  But  where  the  statute  is  silent  as 
to  particular  rules  and  regulations,  the  com- 
mon-law right  of  the  carrier  to  make  them 
and  have  them  obeyed  remains  unimpaired. 
9  Current  Law,  p.  512,  par.  27 ;  Ohio  Valley 
Ey.  Co.  v.  Lander,  104  Ky.  431,  47  8.  W.  344, 
882,  and  authorities  cited  in  brief  of  counsel 
in  the  case  for  appellant;  2  Hutchinson  on 
Gar.  par.  972,  note  28.  The  court  therefore 
did  not  err  in  refusing  prayer  No.  7." 

The  separate  street  car  statute,  above  set 
out,  embracing  sections  5668  to  5663,  inclu- 
sive, contemplates  equal  treatment  of  the 
races,  but  that  separate  accommodations  shall 
be  furnished,  and,  to  accomplish  that  result, 
the  rules  of  the  appellant  company  require 
that  white  passengers  shall  seat  from  the 
front,  and  colored  passengers  from  the  tear. 
The  strictness  with  which  this  rule  should  be 
enforced  would,  of  course,  depend  upon  the 
number  and  color  of  the  passengers,  and 
upon  the  scarcity  of  seats.  It  is  true  that 
section  5661  of  Kirby's  Digest  provides  that 
any  person  refusing  to  take  the  seat  assigned 
to  him  shall  leave  the  car,  or,  remaining  up- 


on the  car,  shall  be  guilty  of  a  misdemeanor 
and  subject  to  a  fine.  But  that  section  does 
not  give  the  passenger  the  right  to  defy  the 
law,  by  becoming  subject  to  its  penalty.  Sec- 
tion 5660  .of  Kirby's  Digest  defines  the  con- 
ductor's duty,  and  provides  that:  "He  may 
require  any  passenger  to  change  his  seat 
when  or  so  often  as  the  change  in  the  passen- 
gers may  make  such  change  necessary."  We 
think  the  word  "require,"  as  here  used,  is  syn- 
onymous with  the  word  "compel,"  and  confers 
upon  the  conductor  the  authority  to  use  such 
force  as  is  reasonably  necessary  to  secure  the 
observance  of  the  statute,  and  the  rules  of 
the  appellant  company  promulgated  in  aid 
thereof.  But  this  authority  and  duty  would, 
of  course,  give  the  conductor  no  right  to 
abuse  or  to  assault  a  passenger,  nor  to  use 
any  greater  force  than  was  reasonably  neces- 
sary for  that  purpose. 

The  Judgment  of  the  court  below  will  be 
reversed,  for  the  error  In  Instructing  the  Ju- 
ry, in  efFect,  that  the  conductor  could  use 
no  force  In  the  enforcement  of  the  rules  of 
the  company,  and  the  cause  will  be  remand- 
ed for  a  new  trial  In  accordance  with  the 
views  here  expressed. 


FORD  V.  NUNNELLBY  et  al. 
(Supreme  Court  of  Arkansas.    March  23, 1014.)- 

1.  MoBTQAOES  (I  88*)— Rbfobjiatiok  of  In- 

8TBUMKNT8    (|  45*)— COHVKYANOE   ABSOLUTE 

IN  FoKM— Evidence. 

Before  a  deed  will  be  reformed  or  one  ab- 
solute in  form  will  be  declared  to  be  a  mortgage, 
the  evidence  muat  be  clear,  convincing,  and 
satisfactory. 

[BM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  108-111;  Dec.  Dig.  §  33;*  Ref- 
ormation of  Instruments,  Cent  Dig.  U  157- 
193;  Dec.  Dig.  5  45.*1 

2.  Mortgages   (§   38*)  —  Oonvetance  Abso- 
LtTTB  in  Fobm— Evidence. 

In  a  suit  where  the  defendant  by  cross-bill 
asked  that  a  deed  absolute  in  form  be  declared 
a  mortgage,  evidence  held  not  sufficient  to  en- 
title the  defendant  to  the  relief  prayed  for. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  108-111;    Dec.  Dig.  {  38.*) 

Appeal  from  Madison  Chancery  Court;  F. 
W.  Church,  Special  Chancellor. 

Action  by  Sam  Nunnelley  and  others 
against  A.  F.  Ford  for  the  possession  of 
certain  land  which  was  transferred  to  the 
chancery  court  after  the  filing  of  the  answer 
and  cross-bill  of  defendant  Decree  for  the 
plaintttTs,  and  defendant  appeals.    Affirmed. 

John  Mayes,  of  Jonesboro,  for  appellant 
Sam  Nnnnelley,  pro  se. 


McCULLOCH,  C.  J.  Appellant  formerly 
owned  the  lands  in  controversy — a  farm  In 
Madison  county — and  conveyed  the  same  to 
appellee  Nnnnelley  by  deed  of  absolute  con- 
veyance,   who,    in    turn,   conveyed   interest 
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therein  to  his  Coappellees,  Oarrett  and  Wllks. 
Appellant  had  prevloosly  mortgaged  the 
land,  and  the  holder  of  the  mortgage,  one 
Ferguson,  had  obtained  a  decree  of  fore- 
closure, a^d  the  lands  were  sold  by  a  com- 
missioner of  the  chancery  court  under  the 
decree.  Subseqnently  <the  court  made  an  or- 
der permitting  appellant  to  redeem  from  the 
foreclosure,  and  the  consideration  paid  by 
appellee  Nunnelley  to  him  for  the  conveyance 
was  used  In  effecting  the  redemption.  He 
contends  that  he  borrowed  the  money  from 
appellee  Nnnnelley,  and  that  the  conveyance, 
though  absolute  in  form,  was  Intended  as  a 
mortgage,  and  the  prayer  of  his  cross-com- 
plaint is  that  the  deed  of  conveyance  be  so 
construed.  He  also  contends  that  both  the 
mortgage  held  by  Ferguson  and  the  convey- 
ance to  Nunnelley  erroneously  embraced 
tracts  of  land  which  were  not  Intended  to  be 
Included,  and  he  asks  that  the  court  decree  a 
reformation.  The  special  chancellor  who 
presided  in  the  cause  found  in  favor  of  ap- 
pellees, and  refused  to  grant  the  relief  ask- 
ed for  by  appellant 

[1]  The  rule  is  settled  by  repeated  deci- 
sions of  this  court  that,  In  order  to  reform 
a  deed  or  to  have  one  absolute  in  form  de- 
clared to  be  a  mortgage,  the  evidence  must 
be  "clear,  convincing,  and  satisfactory." 

[2]  The  question,  therefore,  in  this  case  is 
whether  the  appellant  has  established  his 
case  according  to  that  rule. 

There  is  a  sharp  conflict  In  the  testlmohy, 
but  we  cannot  see  that  there  is  even  a  pre- 
ponderance in  appellant's  favor,  for  the  tes- 
timony of  the  witnesses  who  were  present 
when  the  conveyance  was  executed  to  Nun- 
nelley preponderates  in  favor  of  the  latter. 
Appellant  testified  that  there  was  a  distinct 
agreement  that  the  money  was  advanced  to 
him  by  Nunnelley  as  a  loan,  and  that  the  in- 
strument was  Intended  as  a  mortgage.  Nun- 
nelley denies  this  in  his  testimony,  and  he 
Is  corroborated  by  two  other  witnesses  who 
were  present  at  the  time  and  heard  the  con- 
versation between  them.  Appellant  Intro- 
duced proof  of  circumstances  which  tend 
rather  strongly  to  corroborate  him,  princi- 
pally the  proof  of  the  value  of  the  land  con- 
siderably in  excess  of  the  amount  paid  by 
Nunnelley;  but  there  is  a  conflict  in  the 
testimony  even  as  to  that  fact  In  addition 
to  that,  appellees  adduced  testimony  showing 
that,  even  though  the  consideration  was  In- 
adequate, appellant  was  anxious  to  sell  at 
an  amount  equal  to  the  mortgage  debt,  as  he 
was  angered  at  Ferguson,  and  did  not  want 
him  to  get  the  land  under  the  mortgage. 
At  any  rate,  we  are  unable  to  say  from  the 
testimony  that  there  was  a  preponderance 
of  the  testimony  in  appellant's  favor  on  the 
Issue  Involved,  to  say  nothing  of  the  testi- 
mony coming  up  to  Oie  rule  so  often  stated 
by  this  court 

Decree  affirmed. 


TOUNG  COAL  CO.  ▼.  HILL  et  al. 

(Supreme  Court  of  Arkansas.    March  23,  1914.) 

1.  LANnLOBD    AND    TENANT    (|    74*)— LKASE— 

Absionuent. 

A  lease  between  a  trustee  for  a  firm  and 
another  as  lessee,  which  provided  that  "  'trus- 
tee' and  lessee,'  as  understood  herein,  shall  be 
construed  to  mean  successors,  heirs,  executors, 
and  assigns,"  was  assignable  by  lessor  as  well 
as  by  lessee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant;   Cent  Dig.  |  221 ;   Dec  Dig.  J  74.*] 

2.  Pbincipai,  and  Surety  (§  125*)  — Dis- 
chaboe  of  subett  —  fobbeabancb  by  ▲ 
Cbeditob. 

The  fact  that  a  lessor  forbore  without  con- 
sideration, from  time  to  time,  to  sue  the  lessee 
on  past  due  indebtedness  under  the  lease  would 
not  release  the  lessee's  surety  from  bis  obliga- 
tion to  make  good  the  lessee's  violation  of  his 
contract. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  fi  312-328;  Dec.  Dig. 
i  125.*] 

3.  Pbincipal  and  Surety  (j  122*)— Release 
OF  Surety. 

Where  a  lease  provided  that,  for  lessee's 
failure  to  comply  with  the  provisions  of  the 
lease,  he  may,  "at  the  option  of  the  lessor,"  be 
deemed  to  have  forfeited  his  rights  thereunder, 
the  lessee's  surety  was  not  released  because  of 
the  lessor's  failure  to  declare  the  lease  for- 
feited for  a  breach  by  the  lessee ;  the  bond  mak- 
ing the  lease  a  part  of  the  surety's  contract 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  302,  303;    Dec.  Dig.  f 

4.  Pbincipai.  and  Surety  ({  162*)— Actions 
Against  Surety  —  Sufficiency  of  Evi- 
dence. 

In  an  action  by  the  lessor  against  the 
lessee's  surety,  for  the  performance  of  the  obli- 
gations of  a  lease  of  coal  lands,  to  recover  a 
balance  due  from  the  lessee  as  royalties,  evi- 
dence held  to  make  it  a  jury  question  whether 
the  lessor  waived  its  statutory  lien  on  certain 
stock  of  the  lessor  corporation  belonging  to  the 
lessee  by  consenting  to  the  transfer  of  the  stock 
by  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,   Cent  Dig.   {f  442-445;    Dec.   Dig.   f 

5.  Corporations  (|  165*)— Lien  on  Stock- 
Extent. 

Kirby's  Dig.  {  853,  giving  a  corporation 
a  lien  upon  the  stock  of  its  -  members  for  "all 
debts  due  from  them  to  such  corporation,"  only 
gives  It  a  lien  for  debts  actually  doe  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  677,  605;    Dec  Dig.  f  165.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

Action  by  the  Toung  Coal  Company  agaimtt 
R.  J.  Hill  and  others.  From  a  Judgment  for 
the  defendant  named,  plalntitF  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

In  April,  1906,  D.  J.  Young,  as  trustee  for 
himself  and  others,  who  constituted  a  part- 
nership, entered  Into  a  contract  with  Jesse 
A.  Harp,  lessee,  whereby  Young,  as  trustee 
for  the  parties  constituting  the  partnership 
named,  leased  to  Jesse  A.  Harp  the  lands  de- 
scribed, for  the  purpose  of  permitting  the 
said  Harp  to  enter  upon  the  same  to  mine 


•For  other  casts  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Die  Key-No.  Series  ft  Rep'r  ladaxes 
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coal  therefrom.  The  contract  provided  that 
"the  words  'trustee'  and  'lessee,'  as  under- 
stood herein,  shall  be  construed  to  mean  suc- 
cessors, heirs,  execntors,  and  assigns."  The 
contract  furtb»  provided  that:  "In  case  the 
lessee  neglects  or  refuses  to  comply  with 
the  terms  and  provisions  of  this  contract 
and  make  good  all  the  losses  of  the  tnistee 
after  having  thirty  days'  notice,  he  may,  at 
the  option  of  the  trustee,  be  deemed  to  have 
forfeited  all  his  rights  under  the  lease." 

Under  the  terms  of  the  lease,  Harp,  the 
lessee,  was  to  pay  all  royalties  due  there- 
under and  in  addition  pay  the  trustee  a 
royalty  of  8  cents  a  ton  on  all  coal  mined. 
It  further  provided  that  the  lessee.  Harp, 
should  pay  all  royalties  due  for  coal  mined 
from  the  leased  premises  in  any  one  month 
on  or  before  the  Stb  day  of  the  succeeding 
month.  There  was  a  provision  to  the  effect 
that  no  royalties  should  lap  over  more  than 
one  year.  The  lease  contract  provided  that 
the  lessee  "shall  make  and  execute  a  bond 
to  the  trastee  herein  in  the  sum  of  $4,000, 
conditioned  upon  the  faithful  performance 
upon  his  part  of  the  terms  and  conditions 
contained  In  this  lease."  The  bond  was  ex- 
ecuted by  Jesse  A.  Harp,  as  principal,  and 
B.  J.  Hill  and  T.  D.  Magness,  as  sureties,  to' 
D.  3.  Xonng,  as  trustee,  in  the  sum  of  $4,000, 
for  the  faithful  compliance  on  the  part  of 
Harp,  the  lessee,  with  the  requirements  of 
the  contract  of  lease,  which  are  referred  to 
In  and  expressly  made  a  part  of  the  bond. 
After  the  lease  contract  and  bond  were  ex- 
ecuted, the  parties  who  constituted  the  part- 
nership organized  a  corporation,  known  as 
the  Young  Coal  Company,  and  the  lease  and 
bond  were  transferred  Tjy  D.  J.  Tonng,  as 
trustee,  to  this  corporation. 

The  appellant  brought  this  suit  against 
Harp  and  the  sureties  on  his  bond,  alleging 
the  lease  contract  and  the  execution  of  the 
bond  and  the  assignment  of  them  to  appel- 
lant, and  setting  up  that  Jesse  A.  Harp  on 
May  1,  1912,  surrendered  the  lease  to  appel- 
lant, and  that  at  that  time  there  was  a  bal- 
ance due  on  royalties  amounting  to  $2,464.67, 
and  praying  judgment  for  said  sum. 

The  defenses  set  up  were  that  the  lease 
contract  and  bond  were  not  assignable,  and 
that  the  contract  of  lease  required  the  set- 
tlement of  royalties  for  all  coal  mined  dur- 
ing any  month  to  be  made  by  the  5th  day  of 
the  succeeding  month,  and  that  the  appellant 
permitted  the  lessee  Harp,  without  the  knowl- 
edge or  consent  of  the  sureties,  to  discon- 
tinue and  abandon  the  monthly  settlements 
and  payments  of  royalties,  and  that  the 
monthly  settlements,  without  the  knowledge 
or  consent  of  the  sureties,  were  waived,  there- 
by enabling  the  lessee  to  become  greatly  in- 
debted to  the  appellant;  that  the  appellant, 
without  the  knowledge  or  consent  of  the  sure- 
ties, granted  to  the  lessee  Harp  extensions  of 
time  in  which  to  pay  the  royalties  due;  that 
the  appellant  encouraged  and  assisted  the 
lessee  Jesse  A.  Harp  to  transfer  his  stock  In 


the  appellant  company  to  the  Ft  Smith  Bank 
&  Trust  Company,  and  that  at  the  time  of 
such  transfer  BCarp  was  Indebted  to  the  ap- 
pellant as  alleged  In  the  complaint;  that  the 
amount  of  money  realized  by  the  transfer  of 
stock  was  largely  In  excess  of  the  indebted- 
ness then  due  from  the  lessee  Jesse  A.  Harp 
to  the  appellant;  that  appellant  failed  and 
refused  to  enforce  Its  lien  on  the  stock  of 
Jesse  A.  Harp  and  made  no  effort  to  collect 
from  said  Harp  the  amount  of  his  indebted- 
ness to  appellant. 

Aft»  the  testimony  was  adduced,  the  court 
directed  a  verdict  in  favor  of  the  appellee, 
to  which  the  appellant  duly  excepted.  Other 
facts  stated  In  the  opinion. 

Klmpd  &  Daily,  of  Ft  Smith,  for  appellant 
Holland  ft  Holland,  of  Ft  Smith,  and  B.  W. 
McFarlane,  of  Greenwood,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Appellee  contends  that  the 
lease  contract  was  not  assignable,  and  that 
the  assignment  of  the  lease  to  appellant  re- 
leased appellee  from  the  obligations  of  his 
bond. 

The  lease  contract  provided  that  "the  words 
'trustee'  and  'lessee,'  as  used  herein,  shall  be 
construed  to  mean  successors,  heirs,  execu- 
tors, administrators,  and  assigns."  The  use 
of  these  words  by  the  parties  to  the  contract 
clearly  evinces  an  intention  to  make  the  con- 
tract transferable  or  assignable.  The  words 
"heirs,  executors,  administrators,  and  as- 
signs" would  not  have  been  used  If  the  par- 
ties had  not  Intended  that  the  obligations  of 
the  contract  would  be  binding  upon  the  part 
of  the  lessee  after  same  had  been  transferred 
or  assigned.  These  words,  by  the  terms  of 
the  contract,  are  made  applicable  alike  to 
the  lessee  and  to  the  trustee.  There  Is  noth- 
ing in  the  contract  to  indicate  that  the  term 
"assigns"  should  have  reference  alone  to  the 
assignee  of  the  lessee. 

No  question  is  raised  as  to  the  manner  of 
the  transfer.  Appellee's  only  contention  Is 
that  the  lease  contract  was  dot  transferrable 
at  all.  In  White  River  L.  &  W.  Ry.  Co.  v. 
Star  R.  &  L.  Co.,  77  Ark.  130,  91  S.  W.  14, 
a  lease  contract  provided  that  the  lessor  lum- 
ber company  should  lease  to  the  lessee  rail- 
way company  certain  steel  rails,  etc.,  on 
condition  that  the  lessee  should  pay  $550  In 
Quarterly  payments.  In  default  of  the  pay- 
ments the  lessee  agreed,  upon  demand  there- 
for by  the  lessor  or  its  assigns,  to  deliver  the 
property  at  a  certain  place.  There  was  a 
bond  binding  the  lessee  to  pay  the  rent  and 
to  return  the  property  in  accordance  with 
the  lease  agreement  There  was  an  assign- 
ment of  the  lease  and  bond,  and  we  held  that 
a  contract  and  bond  of  that  nature,  under  a 
written  assignment,  regular  on  Its  face,  could 
not  be  questioned.  In  that  case,  as  In  this, 
the  parties  to  the  contract  indicated  that  It 
was  the  intention  to  be  assignable. 

In  the  present  case  the  provisions  of  the 
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bond  which  appellee  Hill  executed  made  the 
lease  a  part  of  the  bond  "as  fnlly  and  com- 
pletely as  If  the  terms  of  said  lease  were  set 
ont  fully"  In  the  bond.  The  parties  to  the 
lease  aontract  and  the  bond  having  expressly 
agreed  that  the  lease  should  be  assignable,  It 
is  unnecessary  for  us  to  decide  as  to  wheth- 
er a  lease  agreement  of  the  kind  under  con- 
sideration would  be  assignable  in  the  absence 
of  language  showing  the  intention  of  the 
parties  to  make  it  so,  for,  as  we  view  the 
contract,  that  question  does  not  arise. 

2.  Appellee  next  contends  that  the  failure 
on  the  part  of  the  appellant  to  require  the 
payment  of  royalties  on  or  before  the  5th  of 
each  month,  as  specified  in  the  lease  agree- 
ment, released  the  surety.  The  uncontro- 
rerted  evidence  shows  that  the  appellant  nev- 
er at  any  time  agreed  to  relieve  the  lessee 
Harp  from  making  monthly  payments.  When 
the  royalties  were  due,  Harp  failed  to  make 
the  payments  as  his  lease  contract  required, 
and  the  testimony  shows  that  they  were  con- 
stantly insisting  on  his  making  such  pay- 
ments. They  never  at  any  time  agreed  with 
him  that  the  time  for  future  payments  should 
be  extended,  or  that  he  should  not  be  requir- 
ed to  make  the  payments  at  the  time  the  con- 
tract required  him  to  make  them.  The  only 
extension  of  time  ever  granted  to  Harp  was 
evidenced  by  a  note  for  royalties  that  were 
past  due,  and  that  note  was  paid,  and  the 
amount  called  for  by  it  is  no  part  of  the 
amount  embraced  in  this  suit 

The  testimony  on  behalf  of  the  appellant 
tended  to  show  that  Harp  was  never  reliev- 
ed from  his  obligation  to  make  the  monthly 
settlements  as  the  contract  required.  It  does 
show,  however,  that  he  failed  to  make  these 
setUemeuts,  but  such  failure  on  his  part, 
without  the  consent  and  against  the  protest 
of  the  appellant,  could  not  relieve  the  appel- 
lee of  his  obligation  under  the  terms  of  the 
bond. 

As  we  view  the  undisputed  evidence,  there 
was  no  agreement  upon  the  part  of  the  ap- 
pellant, the  obligee,  to  waive  the  monthly  set- 
tlements that  Harp,  the  obligor,  agreed  to 
make  under  his  lease  contract,  and  there- 
fore the  appellant  did  not  change  the  con- 
tract in  any  particular. 

[2]  The  most  that  could  be  said  of  the  con- 
duct of  the  appellant,  under  the  undisputed 
evidence,  was  that  it  simply  forbore  to  sue 
Harp  from  time  to  time  on  his  past-due  In- 
debtedness; but  there  was  no  consideration 
for  such  forbearance,  and  therefore  the  ap- 
pellee was  not  released  from  the  obligation 
to  make  good  the  violation  of  the  contract  on 
the  part  of  his  principal,  Harp. 

Appellee  relies  upon  the  cases  of  O'Neal  v. 
Kelley,  65  Ark.  552.  47  S.  W.  409,  and  Singer 
Mfg.  Co.  V.  Boyette,  74  Ark.  603,  86  S.  W. 
673,  109  Am.  St  Rep.  104.  An  examination 
of  these  cases  will  discover  that  the  obligee 
and  the  obligor,  or  principal  in  the  bond,  al- 
tered the  terms  of  the  contract  without  the 


consent  of  the  surety.  No  such  condition  ex< 
ists  here. 

[3]  The  appellee  insists  that  the  appellant 
should  have  declared  the  lease  contract  for- 
feited upon  the  failure  of  Harp  to  make  the 
monthly  payments,  as  the  contract  required 
him  to  do,  but  the  lease  provided  that:  "In 
case  the  lessee  fails,  neglects,  or  refuses  to 
comply  with  the  provisions  of  the  contract, 
he  may,  at  the  option  of  the  lessor,  be  deemed 
to  have  forfeited  all  his  rights  under  the 
lease."  As  the  forfeiture  of  the  lease  was  at 
the  option  of  the  appellant,  the  surety,  hav- 
ing signed  a  bond  which  made  that  provision 
a  part  of  it,  cannot  be  released  from  his  ob- 
ligation because  of  a  failure  On  the  part  of 
the  lessor  to  declare  the  lease  contract  for- 
feited. That  was  left  by  the  terms  of  the 
contract  to  the  option  or  discretion  of  the 
lessor.  The  failure  of  the  lessor  to  declare  a 
forfeiture  and  to  bring  suit  for  royalties  that 
had  accrued  and  that  were  "allowed  to  lap 
over  more  than  one  year"  were  but  forbear- 
ances for  past-due  indebtedness,  without  con- 
sideration, not  binding  on  appellant  and  did 
not  release  the  surety.  Thompson  v.  Rob- 
inson, 34  Ark.  44.    See,  also,  32  Oya  p.  196. 

3.  The  testimony  shows  that  Harp  pledged 
bis  stock  In  the  Toung  Coal  Company  to  the 
Ft.  Smith  Bank  &  Trust  Company  to  secure 
a  loan  from  the  bank.  The  secretary  of  the 
appellant  knew  that  Harp  was  trying  to  ne- 
gotiate this  loan,  and  that  be  pledged  bis 
stock  as  collateral  security.  Harp's  stock  In 
appellant  company,  however,  had  never  been 
transferred  on  the  books  of  that  company  to 
the  bank  and  had  never  been  surrendered  by 
it  Harp  paid  off  a  note  that  he  had  exe- 
cuted to  the  appellant  company  for  past-due 
royalties  immediately  after  pledging  his 
stock  to  the  Ft  Smith  Bank  &  Trust  Com- 
pany for  the  loan.  Harp  delivered  bis  orig- 
inal certificate  of  stock  to  the  president  of  the 
bank  as  collateral  security  for  the  loan  which 
he  obtained.  Appellant  however,  never 
transferred  or  delivered  any  of  Harp's  stock 
to  the  bank. 

[4]  The  appellee  Insists  that  there  was  a 
transfer  of  Harp's  stock  to  the  bank  as  col- 
lateral security  for  the  loan,  with  the  knowl- 
edge of  appellant,  which  was  a  waiver  by  It 
of  Us  statutory  lien  and  released  appellee 
from  the  obligations  of  his  bond.  We  are  of 
the  opinion  that  the  testimony  is  not  suffi- 
cient for  the  court  to  declare  as  a  matter  of 
law  that  the  appelant  waived  its  statutory 
lien  on  the  stock  of  Harp  for  the  debt  which 
he  was  due  appellant  It  was  a  question 
for  the  jnry  under  the  evidence  as  to  whether 
or  not  appellant  waived  Its  statutory  lien. 

[t]  Furthermore,  the  statute  only  gives  a 
lien  for  debts  due.  Kirby's  EHg.  i  853;  Bank- 
ers' Trust  Co.  of  St  Louis  ▼.  McCloy  (Arte.) 
159  S.  W.  205. 

At  the  time  Harp  pledged  the  stock  as  col- 
lateral security,  a  considerable  portion  of 
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the  debt  herein  sued  «ii  was  Dot  due  and  had 
not  been  earned. 

The  court  therefore  erred  In  directing  the 
Jury  to  return  a  verdict  In  favor  of  the  ap- 
pellee, and  for  thla  error  the  Judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 


BOSWELIi  V.  JORDAN. 
(Supreme  Ckturt  of  Arkansas.    March  23,  1914.) 

1.  Judgment    (|    684*)  —  CONCtusiVENEBS — 

PeBSONS   CoNCLUDBD— IiANDLOBD. 

While  a  judgment  for  the  possession  of 
premises  in  an  action  against  a  tenant  in  exclu- 
live  possession  thereof  is  conclusive  against  the 
landloKl,  if  he  had  notice  of  the  action,  the 
laiMllord  is  not  concluded  as  to  the  possession  by 
a  judgment  by  default  in  an  action  brought 
against  one  ■who  was  merely  a  roomer  in  the 
house ;  the  landlord  being  in  actual  possession. 
[Ed.  Note.— For  other  caSes,  see  Judgment, 
Cent  Dig.  {  1207  ;•  Dec.  Dig.  f  684.*] 

2.  ISJTJNCTIOW  (!  27*)— TBESPABS  — EXBCXT- 
TION  OF  Warr— INADEQUACT  OF  Lbqai.  Rbu- 
EDT. 

Where  a  sheritE  was  threatening  to  oust  an 
owner  from  her  house  under  a  writ  against  an- 
other, an  injunction  will  lie,  since  the  remedy 
at  law  for  damages  for  the  rental  value  and 
expense  of  moving  would  not  be  adequate  to 
compensate  the  owner. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  50,  51,  53;  Dec.  Dig.  §  27.*] 

3.  Injunction  (J  46*)-irEE8PA88— Adequate 
Remedt  at  Law. 

Ekiuity  will  not  restrain  a  mere  trespass 
where  there  are  no  other  elements  of  irrepara- 
ble injury,  unless  the  trespasser  is  insolvent 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  IMg.  H  98,  99,  107;   Dec.  Dig.  I  46.»] 

4.  iNJUNCTiow  (§  27*)—Tbespa8s— Execu- 
tion OF  Wbit— Statutobv  Remedy— Ade- 
quacy. 

An  owner,  who  was  about  to  be  ousted  by 
a  sheriff  under  a  writ  against  another  person, 
did  not  have  an  adequate  remedy  under  Kirby  s 
Digest  8  4434,  authorizing  the  setting  aside 
of  a  judgment  upon  motion,  since  that  remedy  is 
available  only  to  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  K  60.  51,  53;  Dec.  Dig.  «  27.*] 

5.  Taxation  (§  658*)— Tax  Saus— Validity— 
Dbscbiption. 

A  description  in  a  tax  proceeding  locating 
the  lot  sold  in  a  subdivision  of  lots  1-3  in  a 
certain  block,  when,  in  fact,  the  subdivision  was 
of  loU  1-4  in  that  block,  and  the  lot  in  contro- 
Tersy  was  wholly  within  lot  4,  is  not  sufficient 
to  put  the  owner  on  notice,  and  a  sale  thereon  is 
void. 

[Ed.  Note.— For  oth*r  cases,  see  Taxation. 
Cent  Dig.  i|  1332-1336,  1339;  Dec  Dig.  | 
658.*] 

6.  Evidence  (§  460*)— Tax  Sales— Dbsceip - 
TioN— Aides  by  Evidence. 

Where  the  description  of  a  lot  In  tax  sale 
proceedings  is  incorrect  and  misleading,  so  that 
evidence  cannot  make  it  fit  the  lot,  the  rule  that 
evidence  aliunde  may  be  considered  in  locating 
the  description  to  a  particular  lot  does  not  ap- 
ply. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Coit.  Dig.  H  2115-2128;  Dec.  Dig,  i  460.*] 

Appeal  from  Garland  Chancery  Court; 
Jethro  P.  Henderson,  Chancellor. 


Suit  by  Amy  Jordan  against  R.  Ii.  BoewelL 
Decree,  for  the  plaintiff,  and  defendant.  Bos- 
well,  appeals.    Affirmed. 

A.  Curl  and  O.  H.  Sumpter,  both  of  Hot 
Springs,  for  appellant  Scott  Wood,  of  Hot 
Springs,  for  appellee. 

McCULLOCH,  C.  J.  The  plaintiff.  Amy 
Jordan,  owned  the  property  In  controversy — 
a  lot  with  a  three-room  dwelling  house  there- 
on, situated  In  the  city  of  Hot  Springs— and 
she  occupied  it  as  her  home.  She  was  a  wait- 
ress at  a  hotel  In  Hot  Springs,  and  generally 
obtained  her  meals  at  the  hotel  where  she 
worked,  but  slept  at  her  home.  She  was  a 
widow,  and  had  no  one  living  with  her,  but 
rented  a  room  in  the  house  to  a  man  named 
Minor,  who  occupied  the  room  about  a  month. 

Defendant,  R.  L.  Boswell,  claims  title  to 
the  lot  under  a  tax  forfeiture  to  the  state 
and  a  deed  from  the  commissioner  of  state 
lands,  and  be  instituted  an  action  against 
Minor,  during  his  occupancy  of  the  room,  to 
recover  possession  of  the  lot  Default  judg- 
ment was  rendered  In  bis  favor  against  Mi- 
nor for  the  possession  of  the  property,  and 
subsequently  he  sued  out  a  writ  of  posses- 
sion, which  the  sheriff  attempted  to  serve  by 
taking  possession  from  the  plaintiff.  Minor 
was  not  at  that  time  occupying  any  part  of 
the  premises.  The  plaintiff  then  instituted 
this  action  against  the  sheriff  and  Boswell 
to  restrain  them  from  putting  her  out  of 
possession  of  the  premises  and  to  cancel  Bos- 
well's  tax  title.  The  chancellor  granted  the 
relief  prayed  for  by  plaintiff,  and  defendant 
Boswell  appealed  to  this  court 

[1]  It  Is  insisted,  in  the  first  place,  that 
John  Minor,  the  defendant  in  the  original  ac- 
tion, was  a  tenant  of  the  plaintiff,  having 
the  exclusive  occupancy  of  the  premises  at 
the  time  the  original  action  was  Instituted; 
that  the  plaintiff,  as  landlord,  was  notified  of 
the  pendency  of  the  action,  and  that  she  was 
bound  by  the  judgment,  and  that  she  can  be 
turned  out  of  possession  under  the  writ. 

There  was  some  proof  adduced  tending  to 
show  that  Minor  was  in  exclusive  occupancy 
of  the  house  as  tenant  of  the  plaintiff.  But, 
according  to  the  preponderance  of  the  tes- 
timony, plaintiff  herself  occupied  the  house, 
and  only  rented  a  furnished  room  to  Minor. 
The  chancellor  so  found,  and  we  think  that 
that  finding  is  sustained  by  the  preponder- 
ance of  the  evidence.  Minor  was  therefore 
not  a  tenant  of  the  plaintiff,  and  did  not 
have  exclusive  occupancy  of  the  premises  so 
as  to  warrant  the  recovery  of  possession 
from  him  without  making  the  plaintiff  a 
party  to  the  action. 

The  question  of  the  effect  of  a  Judgment  of 
possession  against  a  tenant,  with  notice  to 
the  landlord,  was  discussed  at  length  by 
Judge  Rlddlck  In  the'case  of  Eldred  v.  John- 
son, 75  Ark.  1,  86  S.  W.  670,  112  Am.  St 
Rep.  17,  5  Ann.  Cas.  59,  where  we  held  that 
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a  Indgment  against  the  tenant  is  binding 
against  the  landlord  with  notice,  bo  far  as 
the  question  of  possession  is  concerned,  but 
not  as  an  adjudication  of  the  title.  The 
court  said:  "While  there  is  a  contractual  re- 
lation between  the  landlord  and  tenant,  the 
landlord  does  not  bold  under  the  tenant,  and 
we  see  no  reason  why  a  judgment  by  default 
against  the  tenant  In  an  action  of  ejectment 
to  which  the  landlord  was  not  a  party  should 
preclude  him  from  setting  up  his  title  to  the 
land.  We  believe  the  correct  rule  to  be  that 
a  Judgment  against  the  tenant  is  not,  so  far 
as  the  title  to  the  land  is  concerned,  conclu- 
sive against  tbe  landlord,  or  those  claiming 
under  him,  when  he  was  not  made  a  party  to 
the  action."  This  case  is  reported  In  112  Am. 
St  Rep.  17,  and  the  extensive  annotations 
thereto  show  that  it  la  In  accord  with  the 
weight  of  authority. 

But  the  Judgment,  even  as  to  possession,  is 
not  binding  on  the  plaintiff,  and  she  cannot 
be  turned  out  under  the  writ,  as  she  was 
not  a  party  to  the  suit,  nor  was  John  Minor, 
her  tenant,  in  exclusive  occupancy  of  the 
premises.  He  was,  according  to  the  testimo- 
ny, a  mere  roomer  in  the  house,  and  a  Judg- 
ment against  him  did  not  authorize  a  writ 
of  possession  against  the  plaintiff,  who  oc- 
cupied and  controlled  the  premises.  There 
was  no  obligation  on  the  part  of  the  plain- 
tiff, even  with  notice  of  the  pendency  of  the 
suit,  to  appear  and  defend  the  action;  for, 
so  long  as  she  remained  In  peaceable  posses- 
sion of  tbe  premises,  her  occupancy  could 
not  be  Invaded  except  by  a  suit  against  her. 
She  had  the  right  to  challenge  the  authority 
of  the  officer  under  the  writ  against  Minor, 
and  the  officer  was  a  trespasser  in  attempt- 
ing to  disturb  her  possession. 

[2]  It  is  further  insisted,  however,  that  a 
court  of  equity  affords  no  relief  by_ injunction 
against  a  mere  trespass,  and  that  her  rem- 
edy at  law  is  complete. 

[3]  It  is  very  well  settled  in  this  state  and 
elsewhere  that  a  court  of  equity  will  not  in- 
terfere by  Injunction  to  restrain  a  mere 
trespass,  there  being  no  other  elements  of 
Irreparable  Injury,  unless  tbe  trespasser  is 
Insolvent,  and  cannot  be  made  to  respond  in 
damages.  This  doctrine  has  been  emphasiz- 
ed In  cases  involving  trespass  by  cutting  tim- 
ber. The  rule  is  not,  however,  without  ex- 
ceptions in  cases  where  damages  recoverable 
at  law  would  afford  inadequate  reparation 
for  the  injury.  We  recognized  that  rule  In 
the  case  of  Hall  v.  Wellman  Lumber  Co.,  78 
Arlc.  408,  94  S.  W.  43.  In  other  words,  eq- 
uity win  interfere,  unless  the  remedy  at  law 
is  adequate  and  complete.  It  Is  not  sufficient, 
to  prevent  equitable  Interference,  that  there 
is  a  remedy  at  law,  unless  It  Is  adequate. 
"Relief  may  be  granted  where,  from  the  na- 
ture of  the  case,"  said  Mr.  High,  "It  will  be 
impossible  to  estimate  the  actual  damage 
which  the  plaintiffs  will  suffer."  1  High  on 
Injunction,  J  697. 

Now,  in  this  case  the  I>remiseB  were  occu- 


pied by  plalntUI  aa  her  home,  and  she  was 
about  to  be  thrust  from  It  by  the  sheriff,  act- 
ing under  a  writ  against  a  third  party.  The 
Inconvenience  and  annoyance  were  elements 
for  which  the  owner  could  not  be  adequately 
compensated  in  an  action  at  law,  and  that 
situation  justified  equitable  Interference.  Th« 
recovery  of  the  rental  value  of  the  premises: 
and  the  expense  of  removing  her  household 
effects  would  not  be  adequate  reparation  foe 
the  injury. 

[4]  There  was  a  remedy  at  law  by  suit 
against  the  sheriff  for  trespass,  or  in  an  ac- 
tion of  unlawful  detainer  to  recover  posses- 
sion as  was  done  in  Boykln  T.  Jones,  67  Ark. 
671,  57  S.  W.  17,  but,  as  before  stated,  those 
remedies  were  not  adequate  to  prevent  all 
the  Injury  which  plaintiff  would  sustain  by 
bdng  forcibly  ousted  from  her  home.  Kor 
was  there  a  statutory  remedy  available,  un- 
der section  4434  Klrby's  Digest,  by  applica- 
tion to  the  circuit  court  which  rendered  the 
original  Judgment.  The  plaintiff  was  not  a 
party  to  the  original  action,  and  therefore 
could  not  avail  herself  of  tbe  provisions  of 
that  statute,  which  are  for  the  benefit  of  the 
parties  to  the  proceedings  In  which  the  Judg- 
ment was  rendered.   • 

The  remaining  question  In  the  case  is  as  to 
the  validity  of  the  tax  sale ;  for  upon  that  de- 
pends the  title  to  the  property  In  controversy. 

[S]  A  correct  description  of  the  lot  in  con- 
troversy is  lot  Mo.  12  of  Briggs  &  O'Neill's 
subdivision  of  lots  1,  2,  3,  and  4  of  block  10, 
of  the  city  of  Hot  Springs.  The  lot  was  de- 
scribed in  the  tax  proceeding  as  lot  12  of 
Briggs  &  O'Neill's  subdivision  of  lots  1,  2, 
and  3  of  block  10. 

The  facts  are  that  Briggs  Sc  O'Neill  own- 
ed lots  1,  2,  3,  and  4  of  block  10,  of  the  city 
of  Hot  Springs,  which  comprised  half  of  said 
block.  They  subdivided  it  into  24  lots,  laid  out 
irrespective  of  the  line  of  said  lots  in  block 
10,  and  lot  12  of  the  subdivision  is  situated 
wholly  within  the  boundaries  of  lot  Mo.  4  of 
block  10.  They  filed  a  plat  of  the  subdivi- 
sion, and  conveyances  have  been  made  with 
reference  to  that  plat  It  is  contended  that 
the  tax  sale  is  void,  because  the  description 
of  lot  12  as  being  part  of  the  Briggs  & 
O'Neill's  subdivision  of  lots  1,  2,  and  3  of 
block  10  was  not  a  sufficient  designation  to 
put  the  owner  upon  notice. 

Our  conclusion  Is  that  the  contrition  of 
the  plaintiff  is  sound,  and  that  the  sale  la 
void  on  account  of  the  insufficient  descrip- 
tion of  the  property.  The  description  In  the 
tax  proceedings  did  not  properly  designate 
either  the  Briggs  &  O'Neill's  subdivision,  nor 
lot  12  therein;  for,  according  to  the  undis- 
puted evidence,  there  is  no  Briggs  &  O'Neill's 
subdivision  of  lots  1,  2,  and  3,  nor  is  lot  12 
of  the  Briggs  &  O'Neill's  subdivision  situat- 
ed within  either  of  those  lots.  It  is  situated 
with  lot  4  of  block  10,  and  the  descriptive 
words,  "Briggs  &  O'Neill's  subdivision,"  re- 
late to  lots  1,  2,  3,  and  4  of  block  10. 

[I]  This  court  is  committed  to  the  rule 
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that  aometlmeB  evidence  aliunde  is  admissi- 
ble to  aid  tlie  description  ot  property  in  tax 
proceedings  {Budiner  v.  Sugg,  79  Ark.  442, 
96  S.  W.  184,  and  cases  tberein  cited),  but 
tbe  Cacts  ot  tills  case  do  not  bring  it  within 
that  mle.  The  description  is  incorrect  and 
misleading,  and  no  amount  ot  testimony  can 
core  it;  for  the  designation  of  the  lot  can- 
not be  made  to  fit  its  correct  location.  The 
detect  in  the  description  is  not  a  patent  one 
of  whl«di  the  plaintiff  and  all  others  are 
chargeable  with  notice;  for  it  describee  the 
lot  as  bdng  In  lots  1,  2,  or  8  of  block  10, 
when,  as  a  matter  of  fact,  it  is  situated  in 
lot  4.  The  owner  cannot  be  deprived  of  her 
property  by  a  sale  under  such  an  imperfect 
description. 

The  decree  of  the  chancellor  Is  therefore 
affirmed. 


SIMON  V.  PEMBBRTON. 
(Snpreme  Conrt  of  Arkaasu.    March  28. 1914.) 

1.  Dedicatioit  (I  17*)— Acts  Oonstitutiwo. 

A  deed  of  a  lot  forming  a  part  of  a  block 
owned  by  the  grantor,  which  recites  that  "the 
present  alleyway  10  feet  in  width,  immediately 
west  of  and  adjoining  said  property,  is  hereby 
donated  to  the  public,  was  an  irrevocable  dedi- 
cation of  the  alley. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  fj  31,  32,  48,  49;    Dec.  Dig.  {  17.*] 

2.  MUNICIFAI.  COBPOBAnONB  (|  697*)  —  Ob- 
STBUCTIONS  IN  ALLKT— COMPBLLINQ  REMOV- 
Al/— LaCHKS. 

Where  an  owner  of  a  lot  bordering  on  an 
allev  dedicated  by  the  grantor  to  the  public  had 
no  knowledge  of  the  intention  of  the  owner  of 
the  lot  abutting  on  the  other  side  of  the  alley 
to  erect  a  building  in  the  alley  until  after  she 
had  done  so,  and  did  nothing  thereafter  chang- 
ing the  aitnation  of  the  imrties,  except  to  wait 
about  four  years  before  suing  for  the  removal 
of  the  building,  but  protested  during  that  time 
■gainst  the  maintenance  of  the  building,  the  suit 
was  not  barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1602-1506;  Dec. 
Dig.  i  697.»i 

8.  MUNICIPAI.  GOBBOBATIONS  (i  697*)— Ob- 
BTBUCTIONS  IN  ALUSY— OOMPlCLtINO  REMOV- 
AL— Who  Mat  Briito  Stnr. 

The  owner  of  a  lot,  abutting  on  an  alley 

dedicated  to  the  public,  may  sue  to  compel  the 

removal  of  a  building  erected  on  the  alley,  where 

he  suffers  special  and  peculiar  injury  from  the 

building. 
[EM.   Note. — For  other  cases,   see  Municipal 

Corporations,   Cent.  Dig.  |f  1602-1505;    Dec. 

Dig.  i  607.*j 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martinean,  Chancellor. 

Suit  by  W.  H.  Pemberton  against  JuUa  M. 
Simon.  From  a  decree  for  complainant,  de- 
fendant appeals.    AlHrmed. 

One  A.  S.  Caldwell  was  the  owner  of  a 
part  of  block  257,  which  was  bounded  on 
the  north  by  Markham  street  and  on  the  east 
by  Chester  street,  in  the  city  of  Little  Rock, 
Ark.,  and  on  January  1,  1808,  conveyed  to 
George  E.  Dodge  and  B.  S.  Johnson  a  portion 
thereof  in  the  form  of  a  parallelogram  50z- 


140  feet,  beginning  at  the  northeast  corner 
of  the  block,  fronting  on  Markham  street  60 
feet  and  on  Chester  street  140  feet  On  Jan- 
uary 27,  1898,  the  said  Caldwell  conveyed  to 
C.  R.  GockiiU  and  MaxweU  Coffin  a  portion 
of  block  267,  which  was  described  as  begin- 
ning at  a  point  on  the  south  line  of  Mark- 
ham street  60  feet  west  of  the  northeast  cor- 
ner of  said  block  257.  This  second  lot  was 
also  a  parallelogram  and  fronted  on  Mark- 
ham street  78  feet  and  reached  a  depth  of  140 
feet  It  will  thus  be  seen  that  a  strip  of  land 
10  feet  wide  lay  between  the  lots,  and  in  the 
deed  to  Dodge  and  Johnson  the  following 
words  appear:  "The  present  alleyway  10 
feet  in  width  Immediately  west  of  and  ad- 
joining said  property  is  hereby  donated  to  the 
public."  Appellant  bought  the  Dodge  and 
Johnson  lot  and  received  a  conveyance  de- 
scribing a  parcel  of  land  as  fronting  60  feet 
on  Markham  street,  but  the  title  to  only  the 
east  60  feet  was  warranted,  whereas  the 
conveyance  of  the  west  10  feet  was  by  a 
quitclaim  deed,  and  it  was  shown  without  ob- 
jection that  appellant's  grantor  had  never 
claimed  the  fee-simple  title  to  this  10-foot 
strip  of  land.  Appellee  purchased  from  Cock- 
rlll  and  Coffin  the  lot  purchased  by  them, 
and  was  the  plaintlfl  in  the  suit  below,  where- 
in he  alleged  the  dedication  by  Caldwell  of 
the  alley  separating  his  lot  from  the  appel- 
lant's. Appellee  alleged  that  said  alley  had 
been  kept  for  the  use  of  both  himself  and  ap- 
pellant, and  for  the  public,  until  about  four 
years  prior  to  the  institution  of  the  suit, 
when  appellant  took  possession  of  the  said 
alley  and  caused  to  be  btillt  and  erected 
across  the  entire  north  end  thereof  a  brick 
building  about  25  feet  long  and  10  feet  wide, 
and  has  since  continued,  without  any  right 
and  against  the  wishes  ana  protest  of  the  ap- 
pellee, to  maintain  said  brick  building  and 
to  close  said  alley,  and  continues  now  so  to 
do ;  and  that  the  action  of  appellant  in  dos- 
ing said  alley  is  without  authority  of  law. 
Appellee  alleged  his  special  interest  in  said 
alley  by  reason  of  bis  ownership  of  adjoining 
property  and  a  damage  peculiar  to  himself 
which  he  suffered  by  reason  of  the  erection  of 
said  building.  Appellee  prayed  the  issuance 
of  a  mandatory  injunction  requiring  appel- 
lant to  remove  her  building  from  the  alley. 
Appellant  filed  an  answer  in  which  slie 
denied  that  the  10  feet  of  land  In  question 
was  an  alley,  but  stated  that  she  was  the 
owner  thereof.  She  denied  that  said  10-foot 
strip  was  kept  open  as  an.  alley  for  the  use 
of  appellant,  or  any  one  else,  and  stated  that 
It  had  never  l>een  accessible  to  the  tenants 
on  plaintiff's  property,  nor  had  it  been  ac- 
cessible to  the  public  in  general.  She  admit- 
ted the  erection  of  a  brick  building  across 
said  strip,  but  denied  that  this  had  been  done 
without  the  knowledge  of  appellee,  but  stated 
she  had  about  five  years  prior  thereto  erect- 
ed said  building  and  bad  since  been  in  the 
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open,  notorious,  and  peaceable  possession  of 
said  strip,  and  had  paid  the  taxes  thereon. 
She  further  stated  that  a  curbing  had  been 
put  In  front  of  this  strip  along  the  street 
some  years  previously,  which  prevented  said 
strip  from  being  used  by  any  one  as  an  al- 
ley. Appellant  alleged  that  it  would  be  a 
great  injustice  to  require  her  to  remove  the 
building  from  the  present  location,  as  it  was 
of  brick  and  could  not  be  removed  without 
destroying  the  present  value  of  the  building, 
and  that,  if  It  were  removed,  said  strip  could 
not  be  used  by  any  one  on  account  of  the 
curbing  in  front  of  same,  and  alleged  that 
plaintiff  had  so  delayed  bringing  this  suit 
that  he  was  barred  by  laches. 

Appellee  filed  an  amendment  to  his  com- 
plaint to  the  effect  that  the  erection  of  the 
building  on  said  strip  of  ground  was  especial- 
ly damaging  to  his  property  in  that  his  right 
to  Ingress  and  egress  from  Markham  street 
was  completely  blocked  off,  and  that  the  erec- 
tion of  said  building  has  the  effect  of  shut- 
ting off  light  and  air  from  any  building  which 
be  may  desire  to  build  on  his  land. 

The  proof  upon  the  part  of  the  appellee 
was  that  he  suffered  a  damage  peculiar  to 
himself  by  reason  of  the  presence  of  the 
building,  and  that  he  knew  nothing  of  its 
erection  until  some  months  after  it  had  been 
erected,  whereupon  be  Immediately  went  to 
the  husband  of  appellant  and  xirotested 
against  bis  action  in  having  built  the  house 
over  in  the  alley,  and  that  he  frequently 
thereafter  remonstrated  with  appellant  and 
insisted  upon  the  removal  of  the  building,  and 
that  appellant  promised  that  this  should  be 
done.  Appellee  further  testified  that  he  in- 
quired of  appellant  as  to  the  cost  of  this 
building  and  the  rent  derived  therefrom,  and 
refrained  from  the  institution  of  this  suit,  to 
compel  the  removal  of  said  building,  in  order 
that  appellant  might  collect  rent  in  a  sum 
approximating  the  cost  of  the  building. 

Appellant  offered  proof  tending  to  show 
that  the  public  bad  never  used  this  strip  of 
land  as  an  alley,  but  that  it  had  only  been 
used  by  appellant's  tenants,  and  that  the  use 
by  the  public  was  interfered  with  by  the 
curbing  at  the  bead  of  the  strip  along  Mark- 
ham  street 

3.  W.  &  3.  W.  Honse,  Jr.,  of  Little  Rock, 
for  appellant  W.  H.  Pemberton,  of  Little 
Rock,  pro  se. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [11  The  deed  from  Caldwell  to  ap- 
pellant's grantor  was  a  dedication  of  the  al- 
ley in  question  to  the  public,  and  this  dedica- 
tion became  irrevocable.  Hope  v.  Shiver,  77 
Ark.  177,  90  S.  W.  1003;  Da  vies  v.  Epstein, 
77  Ark.  221,  92  S.  W.  19 ;  Dickinson  ▼.  Ark. 
City,  77  Ark.  570,  92  S.  W.  21,  113  Am.  St 
Rep.  170 ;  Brewer  v.  Pine  Bluff,  80  Ark.  489, 
97  S.  W.  1034;  Stuttgart  v.  John,  85  Ark. 
520,  109  S.  W.  641;  Frauenthal  v.  Slaten, 
91  Ark.  361,  121  S.  W.  395. 

The  deed  from  Caldwell  to  appellee's  ven- 


dors further  recognizes  the  existence  of 
this  alley,  for  that  lot  is  described  as  be- 
ginning at  a  point  10  feet  west  of  appellant's 
lot,  and  this  10-foot  strip  between  the  lots 
was  never  conveyed  to  any  one  by  Caldwell ; 
in  fact  as  has  been  stated,  the  deed  to  ap- 
pellant's vendor  expressly  recites  the  fact 
of  its  dedication,  as  an  alley,  to  the  public 

[2]  Appellant  says  that  appellee  is  barred 
by  laches  in  permitting  the  erection  of  this 
building,  and  that  it  would  be  inequitable  to 
compel  her  to  remove  it  and  she  cites  us  to 
cases  holding  that  where,  by  an  innocent  mis- 
take, erections  have  been  placed  a  little  on 
another's  land,  and  the  damages  caused  by 
their  removal  would  be  disproportionate  to 
the  injury  occasioned  thereby,  the  court  will 
not  order  their  removal  but  will  leave  the 
party  to  his  remedy  at  law,  and  that  the  doc- 
trine applied  by  courts  of  equity  in  cases  of 
that  kind  calls  for  a  consideration  of  all 
the  facts  and  circumstances  to  show  what  is 
just  and  right  between  the  parties.  It  will 
not  be  necessary  to  review  those  cases,  as  the 
facts  to  which  the  doctrine  of  those  cases 
were  applied  do  not  exist  here.  The  chan- 
cellor found,  no  doubt  and  that  finding 
would  not  be  contrary  to  the  preponderance 
of  the  evidence,  that  appellee  bad  no  knowl- 
edge of  appellant's  intention  of  erecting  the 
building  until  after  she  bad  done  so,  and  ap-  ' 
pellee  did  nothing  thereafter  which  resulted 
in  any  changes  in  the  situation  of  the  par- 
ties, except  to  wait  about  four  years  before 
the  institution  of  this  suit;  and  it  was 
shown  that  appellee  was  protesting  during 
all  this  time  against  the  maintenance  of  the 
building  in  the  alley,  and  his  action  in  re- 
fraining from  the  institution  of  this  suit  for 
a  period  of  four  years  was  a  mere  indul- 
gence to  appellant,  which  appellee  explains 
as  having  been  extended  in  order  that  she 
might  derive  from  the  rents  of  the  property 
its  approximate  cost  Such  delay  is  not  lach- 
es. Appellee  claimed  no  Interest  in  the  strip 
of  land  in  controversy  except  a  right  to  re- 
quire it  to  be  kept  open  as  an  alley,  for  the 
use  of  himself  and  public  in  general,  and  he 
shows  that  be  has  no  adequate  remedy  at 
law,  and  that  the  cost  of  the  building  is  not 
so  great  that  an  order  for  its  removal  would 
be  inequitable.  No  significance  is  to  be  at- 
tached to  the  presence  of  the  curbing,  for  al- 
though its  presence  interferes  to  some  ex- 
tent with  the  public  use  of  the  alley,  still  this 
curbing  had  been  built  some  time  before  the 
dedication  of  the  strip  of  land  to  the  public. 

[3]  We  think  appellee  has  shown  a  spe- 
cial and  peculiar  injury,  because  of  the  erec- 
tion of  the  building,  not  suffered  in  common 
with  the  public,  and  he  has  the  right  there- 
fore, to  maintain  this  suit  for  an  injunction 
against  its  maintenance  and  to  compel  its 
removal.  Packet  Co.  v.  Sorrels,  50  Ark.  466, 
8  S.  W.  683 ;  Davles  v.  Epstein,  77  Ark.  227, 
92  S.  W.  19. 

The  decree  of  the  chancellor  ordering  the 
removal  of  the  building  ia  tbwefore  affirmed. 
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HINTON  V.  STANTON. 
(Supreme  Court  of  Arkansas.    March  23,  1914.) 

1.  Pkincipai.  and  Subett  (§  100*)  — Dis- 
CHABOE  OF  Subett— CuANGE  in  Obigihai. 

Oo:«TBACT— lUMATESIAL   ALTEBATION. 

In  a  contract  for  the  building  of  a  dwelling 
to  coat  nearly  $3,000,  changes  in  the  windowg, 
doors,  stairways,  etc.,  which  together  amounted 
to  $117,  and  no  one  of  which  amounted  to  more 
than  $30,  were,  as  a  matter  of  law,  immaterial 
changes,  which  did  not  release  the  surety  upon 
the  contractor's  bond. 

[E}d.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  f{  162-166;  Dec.  Dig.  i 
100.*] 

2.  Pbincipal    ard    Subett    (5    90*)  — Dis- 

CBABGE    OF    SURETT— CUANGE    IN    OBIOINAi 

Oontbact— Matebial  Altebation. 

A  material  alteration  in  a  contract,  for  the 
performance  of  which  a  surety  is  bound,  re- 
leases the  surety,  unless  he  consented  thereto, 
even  though  the  changes  were  of  benefit  to  the 
surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  $i  15S-161;  Dec.  Dig.  | 
99.  •! 

3.  PBiKCiPAt  AND  Subett  (§  100*)  —  Dw- 
CHABGE  OF  Subett— Change  in  Obiginal 
Oontbact — Building  Contbact. 

The  fact  that  immaterial  changes  in  a 
building  contract  were  not  ordered  in  writing, 
as  stipulated  by  the  contract^  does  not  release 
the  surety  of  the  contractor,  since  the  provision 
was  for  the  benefit  of  the  contractor,  as  well 
as  the  owner,  and  could  be  waived  by  the  con- 
tractor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  JS  162-165;  Dec.  Dig.  { 
100.*] 

4.  Pbincipal  and  Subett  (§  162*)— Remedies 
OF  Cbkditob  —  Question  fob  Jubt  —  Dis- 
CHABOB  OF  Subett. 

Where  the  plans  of  a  dwelling  were  chang- 
ed so  as  to  call  for  the  construction  of  a  porte 
cochere,  it  was  a  question  for  the  jury,  in  an 
action  against  the  contractor's  surety,  wheth- 
er such  construction  involved  a  material  change 
in  the  contract,  or  was  merely  an  addition  to  the 
original  contract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  Si  442-445;  Dec.  Dig.  $ 
162.*] 

5.  Pbincipal  and,  Subett   (J   100*)  —  Dis- 

CHABGE    OF    SUBETT — ChANOE    OF    UBIGINAL 

Contbact— Building  Contbact— Addition- 

AI.  WOBK. 

If  the  change  in  the  plans  of  a  building 
after  the  contract  was  let,  so  as  to  require  the 
construction  of  a  porte  cochere,  materially 
changed  the  bnilding  contract,  the  contractor's 
surety  was  thereby  released,  bat  if  it  amounted 
merely  to  an  addition  to  be  constructed  by  the 
contractor  without  any  material  change  in  the 
original  plan,  the  surety,  while  not  liable  for 
its  construction,  is  not  thereby  released  from  lia- 
bility under  the  contract 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §S  162-165;  Dec.  Dig.  { 
100.*] 

Appeal  from  Circuit  Court,  Sebastian 
County;    Daniel  Hon,  Judge. 

Action  by  Mary  Moore  Hlnton  against  W. 
A.  Stanton.  Judgment  for  the  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

.Appellant  was  the  plaintiff  below,  and  al- 
^ed  In  lier  complaint  that  she  entered  into 
a  contract  with  O.  W.  Norris,  a  contractor. 


on  tlie  Stli  day  of  January,  1912,  wliereby  lie 
agreed  .to  build  lier  a  residence.  It  was  al- 
leged that  appellee  became  surety  for  Norris 
upon  the  bond  given  by  him  for  the  perform- 
ance of  Ills  contract  That  under  the  terms  of 
this  contract  Norris  agreed  to  build  the  house 
for  the  sum  of  $3,165.  Of  this  sum  $193 
was  for  extra  work,  wtdcb  was  later  agreed 
to  by  the  parties,  and  which  changes  were 
duly  ordered  in  writing  by  the  architect.  The 
original  contract  price  was  $2,072,  and  there 
was  paid  Norris  the  sum  of  $1,950,  upon  re- 
ceipt of  which  sum  he  abandoned  the  con- 
tract, and  plaintiff  was  compelled  to  relet 
the  contract  and  to  have  said  building  finish- 
ed by  other  contractors.  That,  according  to 
the  certificate  of  the  architect,  the  plaintiff, 
by  reason  of  the  default  of  Norris  in  the 
performance  of  his  contract,  was  required  to 
pay  the  sum  of  $1,591.63  in  excess  of  the 
$3,165.  The  appellee,  who  was  the  defend- 
ant below,  acknowledged  his  engagement  as 
surety  on  the  contractor's  bond,  but  defend- 
ed upon  the  ground  that  he  was  released  by 
the  act  of  the  principal  in  making  certain 
changes  in,  the  contract  without  his  consent. 
He  contends  that  in  making  those  changes 
the  principal  set  up  a  new  contract  and 
abrogated  the  one  upon  which  he  was  sure- 
ty. Appellant  acknowledges  making  the 
changes  complained  of,  but  pleads  the  con- 
sent of  the  surety  by  virtue  of  certain  terms 
of  the  contract,  contending  that  the  changes 
made  were  consented  to  in  advance  by  the 
surety,  and  appellant  further  contends  that 
the  changes  made  were  not  of  such  material 
character  as  would  release  a  surety.  The 
bond  expressly  provided  "that  no  alterations 
made  In  said  work  upon  the  written  order  of 
the  architect  in  the  nature  of  the  work  to 
be  done  under  said  contract  •  •  •  shall 
in  any  way  release  the  said  sureties  or  ei- 
ther of  them."  The  original  plans  drawn  by 
the  architect  provided  for  a  porte  cochere, 
but  the  plans  had  been  changed  to  leave  it 
off,  and  it  was  not  in  the  contract  made  by 
Norris.  The  changes  which  were  made,  to- 
gether with  the  charges  or  credits  therefor, 
are  as  follows :  The  porte  cochere  at  an  ad- 
ditional cost  of  $158.50;  bedroom*  door,  no 
cliarge ;  cellar  door  frame,  $3 ;  an  extra  door, 
$10;  rear  dormer  vrindow,  $30;  rear  win- 
dows, credit  $8.50,  basement  window,  $1.50; 
frame  and  girder  on  first  floor,  $8.50;  front 
stairway,  $25 ;  back  closet,  $8 ;  basement  door, 
$3 ;  extra  flashing,  $10 ;  front  porch,  $8 ;  win- 
dow over  porte  cochere,  $2.  In  the  plans 
a  small  dormer  about  2x3  feet  was  describ- 
ed  In  the  rear  of  the  building.  When  it  was 
framed  it  displeased  appellant,  and  she 
changed  the  arrangement  so  as  to  call  for 
three  large  windows  in  the  dormer,  requir- 
ing the  small  one  to  be  removed,  and  the 
large  one  to  be  placed  in,  building  a  dormer 
about  10x12  feet,  and  this  is  the  change  in 
the  rear  dormer,  which,  as  stated,  cost  $30. 
The  item  of  $25  for  a  stairway  consisted  in 


*Tor  other  cases  see  same  toplo  and  ■ectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  4k  Rep'r  Indezaa 
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adding  an  additional  landing,  and  it  is  said 
that  this  change  was  agreed  upon  between 
the  appellant  and  the  contractor  without  con- 
sulting the  architect  There  was  evidence 
tending  to  show  that  some  of  the  above  items 
were  made  necessary  by  the  errors  of  the 
contractor,  and  it  is  undisputed  that  this  la 
true  of  the  item  for  flashing.  All  of  the 
changes  which  were  made  were  approved  by 
the  architect,  and  were  covered  by  additional 
speciflcations  in  writing  prepared  by  him  and 
signed  by  the  contractor,  but  it  is  said  that 
this  writing  was  prepared  and  signed  after 
the  changes  had  in  fact  been  made. 

Read  &  McDonough,  of  Ft.  Smith,  for  ap- 
pellant. G.  C.  Hardin  and  A.  A.  McDonald, 
both  of  Ft.  Smith,  for  appellee. 

■  SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  The  Instructions  to  the  jury  as- 
sumed that  material  changes  had  been  made, 
and  practically  directed  a  verdict  for  the 
defendant,  unless  the  jury  found  the  fact  to 
be  that  appellee  had  consented  to  the  changes 
which  were  made.  For  instance  Instruction 
No.  2,  given  on  the  motion  of  appellant,  read 
as  follows:  "If  you  find  from  the  evidence 
that  the  plaintiff  and  the  contractor,  6.  W. 
Korris,  changed  the  plan  and  added  the  porte 
cochere  after  W.  A.  Stanton  signed  the  bond, 
which  made  a  difference  of  $158.50  In  the 
cost  of  the  house,  then  the  court  tells  you 
that  would  be  a  different  contract  from  the 
one  signed  by  the  defendant,  W.  A.  Stanton, 
and  your  verdict  should  be  for  the  defend- 
ant, unless  you  further  find  that  said  Stan- 
ton consented  to  the  change."  The  building 
In  controversy  was  an  elegant  home,  with  all 
modern  conveniences,  and.  In  view  of  its  size 
and  cost,  we  think  the  court  should  have  told 
the  jury,  as  a  matter  of  law,  that  all  of  the 
changes  except  that  of  the  porte  cochere 
were  immaterial.  It  is  Contemplated  In  all 
building  contracts  that  small  and  immaterial 
changes  will  be  suggested,  and  will  become 
necessary  In  the  progress  of  the  construction 
of  a  building,  and  this  fact  is  necessarily 
known  to  one  who  becomes  surety  upon  a 
contractor's  bond,  and  if  the  changes  made 
are  slight  and  immaterial  the  surety  Is  not 
released.  Dorsey  v.  McGee,  30  Neb.  657,  46 
N.  W.  1018;  Cook  v.  White  School  Dist 
(Ky.)  Ill  S.  W.  686;  Nowell  v.  Mode,  132 
Mo.  App.  232,  111  S.  W.  641;  Hohn  v.  Shide- 
ler,  164  Ind.  642,  72  N.  E.  575. 

[2]  The  converse  of  this  proposition  was 
stated  in  the  case  of  O'Neal  v.  Kelley,  66 
Ark.  550,  47  S.  W.  409,  where  it  was  held 
that  any  material  alteration  In  the  contract 
for  the  performance  of  which  a  surety  is 
bound  without  his  consent  discharges  the 
surety,  and  that  this  is  so  even  if  the  altera- 
tion be  for  the  benefit  of  the  surety ;  for  "al- 
though the  principals  may  change  their  con- 
tract to  suit  their  pleasure  or  convenience, 
they  cannot  thus  bind  the  surety."  To  the 
same  effect  are  the  cases  of  Miller  Jones 


Furniture  Co.  v.  Ft  Smith  Ice  &  Cold  Stor- 
age Co.,  66  Ark.  287,  50  S.  W.  508;  Erfurth 
V.  Stevenson,  71  Ark.  199,  72  S.  W.  49;  Eure- 
ka Stone  Co.  v.  First  Christian  Church,  86 
Ark.  212,  110  S.  W.  1042. 

[3]  Appellee  insists  as  a  reason  which  ren- 
ders the  bond  void  that  some  of  these  chang- 
es were  made  without  consulting  the  archi- 
tect, and  that  other  changes  were  ordered 
and  made  before  written  directions  therefor 
had  been  given  by  the  architect  If  this  con- 
tention is  true,  it  shows  that  all  parties  re- 
garded the  changes  In  the  interior  of  the 
building  as  unimportant  and  Immaterial,  for 
such  was  the  fact,  and  no  question  in  regard 
to  these  changes  should  have  been  submitted 
to  the  jury.  Minor  changes  could  have  been 
made,  whether  ordered  on  writing  or  not,  as 
the  provision  that  the  architect  should  order 
in  writing  the  changes  to  be  made  was  for 
the  benefit  of  the  contractor,  as  well  as  the 
owner,  and  could  be  waived  by  the  contrac- 
tor, and  was  waived  by  him.  American  Sure- 
ty Co.  V.  San  Antonio  Loan  &  Trust  Co.,  98 
S.  W.  387;  Hohn  v.  Shldeler,  164  Ind.  642, 
72  N.  B.  54;  Cowles  v.  U.  S.  Fidelity  &  Guar- 
anty Co.,  32  Wash.  120,  72  Paa  1032,  98  Am. 
St  Rep.  838;  Smith  v.  MoUeson,  148  N.  Y. 
241,  42  N.  E.  669. 

[4,1]  But  it  Is  not  necessarily  the  case 
that  the  porte  codiere  did  not  Involve  a  ma- 
terial change  in  the  builder's  contract  It 
was  originally  embraced  In  the  plans,  and 
was  then  stricken  out,  and,  after  the  contract 
had  been  let,  was  reinserted.  Its  cost  is 
too  great  for  the  court  to  say  as  a  matter  of 
law  that  it  was  an  immaterial  change.  It 
would  be  more  nearly  correct  to  say  as  a 
matter  of  law  that  It  was  a  material  change, 
provided  it  was  a  change  at  all.  But  did  It 
involve  a  change  In  the  contract  for  the  con- 
struction of  the  building,  or  was  It  a  mere 
addition  to  the  building?  We  think  that 
question  should  have  been  submitted  to  the 
jury.  The  contractor's  bond  to  build  a  house 
would  not  be  rendered  void  because  he 
agreed  to  build  something  else,  or  some  addi- 
tion to  the  house,  unless  the  addition  In- 
volved some  material  change  in  the  contract 
for  the  construction  of  the  house.  The  porte 
cochere  was  not  a  part  of  the  plan  covered 
by  the  bond,  and  no  liability  could  have  aris- 
en against  the  surety  out  of  Its  construction. 
However,  if  its  construction  involved  some 
change  In  the  building  contract,  which  a  jury 
should  find  to  be  of  a  material  nature,  such 
change  would  invalidate  the  bond,  unless  the 
consent  of  the  surety  was  secured.  But  if 
the  porte  cochere  could  be  and  was  attached 
to  the  building,  without  involving  any  mate- 
rial change  In  the  plan  of  the  building,  then 
the  fact  that  it  was  constructed  would  not 
render  the  bond  invalid;  and,  under  the  cir- 
cumstances of  this  case,  the  test  of  material- 
ity of  the  change  is  this:  ConId  the  owner 
have  made  a  separate  contract  for  the 
porte  cochere,  and  could  that  contract  have 
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been  performed  witlioat  materially  cbanglngr 
tbe  contract  which  Norrls  had,  and  upon 
which  appellee  was  enrety?  If  thla  could 
have  been  done,  then  the  contract  for  the 
porte  cochere  Is  an  additional  contract,  and 
not  a  change  In  the  original  contract 

The  views  which  we  have  expressed  render 
It  unnecessary  to  iwss  upon  the  various  In- 
structions which  were  given  or  refused,  as 
upon  Its  remand  the  cause  will  be  submitted 
to  the  Jury  upon  the  question  whether  the 
construction  of  the  porte  codiere  Involved  a 
material  change  In  the  contract  upon  whldi 
appellee  was  surety,  and,  If  so,  did  the  sure- 
ty consent  to  the  change  in  the  contract? 


NICHOLS  v.  LITTLE. 
(Supreme  Court  of  Arkansas.    March  23, 1014.) 

1.  Attobnbt  and  Oliknt  (S  126*)— Summabt 
Pkoceeoinos  Against  —  Evidence— Surri- 

CIENCT. 

In  a  summary  proceeding  to  recover  from 
an  attorney  the  proceeds  of  a  note  which  plain- 
tiff claimed  he  bad  collected  for  her  benefit,  evi- 
dence held  sufficient  to  sustain  a  judgment  for 
plaintiff  and  show  that  the  attorney  had  not 
purchased  the  note  from  plaintiff. 

lEid.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  261-273:  Dec.  Dig.  { 
126.*] 

2.  Attobhby   and    Client    (J   128*)— Cboss- 

EXAiaNATION     —     SUMUABT        PbOCEEDI'NOB 

Against  Attobnbt. 

Id  summary  proceedings  to  recover  from  an 
attorney  the  proceeds  of  a  note  which  plaintiff 
claimed  he  had  collected,  the  attorney  who  set 
up  his  purchase  of  the  note  and  that,  plaintiff 
thereafter  becoming  dissatisfied  with  her  sale 
he  effected  a  compromise  with  her,  may  be 
cross-examined  as  to  the  compromise. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,   Cent  Dig.    f§   264-273;    Dec.   Dig.   i 
126.*] 
8.  Attobnbt   and  Cubrt  (i  49*)— Dibbab- 

HBNT— PBOCEBDINGS. 

Kirby's  Dig.  f  449,  provides  for  a  summary 
proceeding  against  an  attorney  who  shall  refuse 
to  pay  over  to  his  client  money  which  he  may 
have  received  for  the  client's  benefit.  Section 
450  provides  that  an  attorney  who  shall  be 
guilty  of  any  infamous  crime  or  improperly  re- 
taining his  client's  money  may  be  removed  or 
suspended  from  practice  upon  charges  exhibited 
against  him.  Sections  ^2  and  463  provide 
that  the  court  in  which  such  charges  may  be 
exhibited  shall  fix  a  time  for  the  hearing  and 
sball  issue  a  citation  notifying  the  accnsed 
to  appear  and  answer  the  charges  exhibited, 
while  section  454  provides  that  the  citation  shall 
be  served  in  the  same  manner  as  a  summons. 
Beld  that,  upon  motion  for  a  summary  Judg- 
ment against  an  attorney  for  his  improper  re- 
tention of  moneys  collected  for  the  benefit  of  his 
client,  the  circuit  court  cannot  suspend  him 
from  practice,  for  the  pleadings  do  not  furnish 
a  proper  basis  for  suspension  only  incidentally 
showing  his  misconduct,  and  the  attorney  can- 
not have  a  jury  trial  to  which  he  would  be  en- 
titled upon  proceedings  for  suspension  or  dis- 
barment 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  J§  48,  66 ;    Dec.  Dig.  |  49.*] 

4.  JUBT  (f  19*)— Right  to  Jubt  TbiaI/— Dib- 

BABMBNT  PBOCBBDINOS. 

In  a  proceeding  under  Kirby's  Dig.  {{  450- 
466,  providing  for  an  attorney's  suspension  or 


removal  from  practice,  the  attorney  charged 
with  improper  conduct  is  entitled  to  a  jury 
triaL 

[Eid.  Note.— For  <Aher  cases,  see  Jury,  Cent 
Dig.  {|  104-133;   Dec  Dig.  i  19.*1 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Fulk,  Judge. 

Summary  proceeding  by  Julia  Little 
against  Nelson  H.  Nichols  to  recover  money 
which  he  was  claimed  to  have  collected  for 
her  as  attorney.  From  a  judgment  for  plain- 
tiff and  an  order  suspending  defendant  from 
the  practice  of  law,  he  appeals.  Judgment 
for  plaintiff  affirmed,  but  order  of  suspen- 
sion reversed. 

Marshall  &  Coflman  and  C.  T.  Lindsey,  all 
of  Little  Bock,  for  appellant.  Vaugban  & 
Akers,  of  Little  Rock,  for  appellee. 

SMITH,  J.  This  was  a  summary  proceed- 
ing in  the  Pulaski  circuit  court  against  ap- 
pellant, an  attorney  of  said  court  charg- 
ing that  be  was  employed  by  appellee  in  the 
year  1909  to  collect  $400  due  her  by  the  Ar- 
kansas Baptist  College,  and  that  in  said  year 
he  collected  said  sum  but  failed  and  refused 
to  pay  same  over  to  her  after  demand.  The 
notice  of  the  motion  for  a  summary  Judgment 
concluded  with  the  following  statement: 
"Wherefore,  premises  considered,  plaintiff 
will  on  the  date  first  above  mentioned  move 
this  honorable  court  to  give  her  a  summary 
judgment  against  you  for  sold  sum  of  $400, 
less  your  said  fee  as  attorney;  and  to  deal 
with  you  further  as  the  court  may  deem 
just  under  the  circumstances."  Appellant  re- 
sponded to  this  motion  alleging  that  appel- 
lee had  placed  In  bis  hands  for  collection  a 
note  payable  to  her  order  executed  by  the 
Arkansas  Baptist  College  with  the  under- 
standing that  he  should  have  a  fee  of  one- 
fifth  of  any  amount  collected  by  him,  and 
that  he  had  only  collected  the  sum  of  $25, 
which  be  had  paid  appellee.  He  alleged  that 
be  had  been  unable  to  make  the  collection 
and,  acting  under  appellee's  Instructions,  had 
attempted  to  seU  the  note,  but  had  been  un- 
able to  secure  a  purchaser,  and  after  some 
negotiations  finally  bought  the  note  from  ap- 
pellee for  the  sum  of  $50.  He  says  that  be 
thereafter  brought  suit  on  said  note  In  his 
own  name  and  collected  the  $400  balance  due, 
and  that  when  appellee  bad  beard  what  he 
received  thereon  she  became  dissatisfied  and 
made  complaint  to  him,  whereupon  to  paci- 
fy appellee  he,  on  October  7,  1910,  gave  her 
bis  note  in  the  sum  of  $150,  payable  one  year 
after  date,  and  after  paying  the  Interest  at 
the  maturity  of  the  note  gave  her  a  new 
note  for  $150  due  one  year  from  Its  date. 
Appellant  alleged  that  be  offered  to  i>ay  ap- 
pellee through  her  attorneys  the  said  $150 
note  and  the  interest  thereon  In  full  satisfac- 
tion of  all  sums  due  from  him  to  her,  but 
same  bad  been  refused,  and  appellant  made 
tender  of  that  amount  by  bringing  the  same 
into  court  and  offering  the  same  in  full  sat- 
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iBfactiou  of  any  demand  of  appellee  against 
bim. 

[1]  It  is  impossible  to  reconcile  tlie  evl- 
deuce.  According  to  appellant's  contention,  be 
bougbt  tbe  note  for  tbe  sum  of  $50  and  took 
an  assignment  of  it  by  tbe  following  indorse- 
ment written  upon  its  face:  "Sold  to  W.  H. 
Nicbols  2/1/1908  for  valuable  consideration. 
Julia  LitUe.  Witness:  W.  H.  H.  Riley." 
Appellant  was  corroborated  by  Riley,  wbo  tes- 
tified tbat  be  witnessed  tbe  transaction  be- 
tween tbe  parties  and  signed  appellee's  name 
at  ber  request  Appellant  admits  collecting 
tbe  entire  amount  of  tbe  note  some  time  aft- 
er baring  brought  suit  upon  it  and  testified 
tbat  wben  appellee  became  aware  of  tbat 
fact  she  told  bim  that  tbe  neighbors  bad 
chided  ber  for  having  sold  tbe  note  for  such 
a  small  sum,  and  tbat  she  asked  bim  to  give 
ber  a  note  for  tbe  sum  of  $150  Just  to  show 
tbem,  and  tbat  be  executed  tliis  note  with- 
out knowing  that  appellee  would  expect  bim 
to  pay  it  He  admits,  however,  that  she 
did  call  upon  bim  for  its  payment  and  he 
paid  a  year's  interest  thereon  under  protest, 
and  finally  executed  a  new  note  in  renewal 
of  the  old  one,  and  this  is  tbe  note,  wliicb, 
with  tbe  interest  thereon,  appellant  in  bis  re- 
sponse offered  to  pay  in  full  satisfaction  of 
appellee's  demand  against  him.  The  effect  of 
his  contention  is  that,  although  he  did  not 
owe  this  note,  he  had  executed  it  and  re- 
newed it  in  compromise  and  settlement  of 
appellee's  demand,  and  made  a  tender  in  sat- 
isfaction of  tbat  compromise. 

Appellee  was  a  colored  woman  73  years 
of  age,  and  was  uneducated,  but  apx)ears  to 
have  owned  some  income-producing  property 
in  the  city  of  Little  Rock  and  to  have  had 
several  hundred  dollars  in  money,  and  tbat 
she  had  intrusted  the  management  of  all  ber 
business  affairs  to  appellant  The  note  which 
appellant  had  for  collection  was  dated  Janu- 
ary 5,  1900,  and  was  originally  for  tbe  sum 
of  $700;  but  various  payments  had  been 
made  on  this  note  until  only  the  sum  of  $475 
was  due  on  it  at  the  time  it  was  placed  in 
appellant's  hands  for  collection.  Appellee 
did  not  want  to  sue  the  college  for  the  rea- 
son tbat  ber  husband  bad  been  one  of  the 
trustees  of  tbat  institution  in  his  lifetime, 
and  she  said  that  she  regarded  tbe  note  as 
perfectly  good  and  she  thought  appellant 
could  make  tbe  collection  by  annoying  tbe 
trustees  about  the  note;  but  appellant  final- 
ly said  tbat  he  would  be  unable  to  make  col- 
lection, and  it  would  be  necessary  to  bring 
suit  and  that  the  note  would  have  to  be  in- 
dorsed to  bim  before  be  could  bring  suit  in 
his  own  name  She  further  testified  that  she 
wrote  her  name  across  tbe  face  of  tbe  note, 
and  that  tbe  words,  "Sold  to  N.  H.  Nicbols 
2/1/1908  for  a  valuable  consideration,"  were 
subsequently  written  above  her  signature, 
and  that  they  were  placed  there  without  ber 
knowledga  There  was  evidence  tending  to 
corroborate  ber  in  this  contention,  and  there 


was  other  evidence  corroborating  and  con- 
tradicting each  of  tbe  parties,  which  it  will 
not  be  necessary  to  set  out  Appellee's  con- 
fidence in  appellant  is  shown  by  tbe  fact 
that  she  deposited  in  bis  name  in  the  Cap- 
ital City  Savings  Bank  tbe  sum  of  $600,  and 
be  testified  that  he  bad  no  knowledge  of  this 
deposit  until  tbat  Institution  failed. 

We  think  tbat,  even  though  tbe  indorse- 
ment above  appellee's  name  might  have  t>een 
written  there  before  her  own  name  was 
signed,  this  was  done  simply  to  transfer  tbe 
note  to  appellant  and  to  authorize  bim  to  sue 
in  bis  own  name.  Appellee  regarded  the 
note  as  being  worth  its  face  value,  not- 
withstanding the  difficulty  she  experienced  in 
the  collection  of  it,-  and  she  appears  to  have 
been  in  no  need  of  money.  She  further  tes- 
tified that  appellant  paid  her  $50  shortly  aft- 
er be  had  brought  suit  on  the  note,  and  that 
he  later  gave  her  the  $150  note  to  cover  ad- 
ditional collections  which  he  had  made  there- 
on. And  upon  the  whole  case  we  think  the 
evidence  abundantly  sustains  tbe  finding  that 
appellant  did  not  have  tbe  note  as  a  pur- 
chaser, but  only  for  the  purpose  of  collection 
as  an  attorney. 

[2]  Upon  appellant's  cross-examination  the 
attorney  for  the  appellee  was  permitted  over 
appellant's  objection  to  Interrogate  bim 
touching  an  alleged  offer  of  compromise 
which  had  been  made  for  tbe  settlement  of 
this  claim.  Such  evidence  is  ordinarily  in- 
competent and  in  this  case  would  call  for 
the  reversal  of  the  Judgment  but  for  the  fact 
tbat  appellant  bad  alleged  in  his  response  a 
compromise  and  settlement  and  bad  given 
evidence  in  support  of  this  allegation.  Hav- 
ing injected  that  Issue  Into  the  case,  it  was 
not  improper  for  appellee  to  show  what  the 
facts  were  in  regard  to  that  settlement  for 
the  effect  of  this  evidence  is  to  disprove  tbe 
allegation  that  the  $150  note  bad  been  exe- 
cuted in  satisfaction  of  the  controversy  of 
appellant's  alleged  purchase. 

rs,  4]  At  the  conclusion  of  the  evidence  the 
court  awarded  Judgment  against  appellant 
for  tbe  amount  of  the  note  with  tbe  interest 
thereon  less  tbe  attorney's  fee  of  6  per  cent 
which  appellee  bad  agreed  to  pay  bim,  and 
thereupon,  without  further  pleadings  having 
been  filed,  entered  an  order  as  a  part  of  the 
Judgment  in  this  case  suspending  appellant 
from  tbe  practice  of  law  until  a  committee 
appointed  by  the  court  should  prepare  and 
file  against  against  appellant  charges  looking 
to  his  disbarment  by  reason  of  his  acts  as 
herein  found  and  until  tbe  farther  order  of 
that  court 

Section  449  of  Kirby's  Digest  provides  that 
if  an  attorney  receiving  money  for  his  client 
shall  refuse  or  fail  to  pay  the  same  over 
on  demand,  such  attorney  may  be  proceeded 
against  In  a  summary  manner  on  motion  be- 
fore the  circuit  court  and  the  court  shall 
render  Judgment  against  him  for  the  amount 
of  money  received  by  such  attorney  for  tbe 
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nae  of  Ms  client  wltb'  Oost,  and  that  said 
attorney  shall  be  further  dealt  wltli  as  the 
court  may  deem  Justiflable.  Section  450  of 
Klrby's  Digest  provides  that  an  attorney  who 
shall  be  guilty  of  any  felony  or  Infamous 
crime,  or  improperly  retaining  his  client's 
money,  or  of  any  malpractice,  deceit,  or  mis- 
demeanor in  bis  professional  capacity,,  or 
shall  be  an  habitual  drunkard,  or  shall  be 
gnilty  of  any  ungentlemanly  conduct  in  the 
practice  of  his  profession,  may  be  removed 
or  suspended  from  practice  upon  charges  ex- 
Mbited  against  him.  The  pleadings  in  this 
case  consist  of  a  motion  for  a  summary 
Judgment  with  a  response  thereto,  and  while 
It  is  true  that  this  motion,  in  addition  to 
the  judgment,  prayed  the  court  to  deal  with 
the  appellant  as  the  court  might  deem  Just 
under  the  circumstances,  yet  we  think  this  mo- 
tion alone  did  not  furnish  a  proper  basis  for 
the  action  of  the  court  in  suspending  appel- 
lant from  the  practice  of  his  profession.  The 
purpose  of  this  motion  was  to  obtain  a  sum- 
mary judgment  against  appellant,  and  Ind- 
dently  called  the  attention  of  the  court  to  his 
unprofessional  conduct.  This  motion  recites 
facts  which  might  properly  have  formed  the 
basis  of  a  formal  charge  against  appellant,  but 
it  could  not  Itself  serve  that  purpose.  Sections 
450-4(Xi,  inclusive,  of  Klrby's  Digest,  providing 
how  an  attorney  may  be  suefpended  from  the 
practice,  contemplates  that  formal  charges 
for  that  purpose  shall  be  made  against  the 
attorney,  and  section  452  reads  as  follows: 
"The  court  In  which  such  charges  may  be  ex- 
liiblted  shall  flx  a  time  for  the  bearing  there- 
of, allowing  a  reasonable  time  to  notify  the 
accused."  And  section  453  provides  that  the 
clerk  of  the  court  in  which  such  charges  may 
be  exhibited  shall  issue  a  citation  notifying 
the  accnsed  to  appear  at  the  time  and  place 
fixed  for  hearing  and  answer  the  charges  ex- 
hibited against  him,  to  which  a  copy  of  the 
charges  shall  be  attached.  And  section  454 
provides  tliat  "this  citation  shall  be  served  in 
the  same  manner  as  a  summons  and  at  least 


ten  days  before  the  return  day  thereof 
There  was  no  attempt  made  to  comply  with 
these  requirements,  and  the  court  should 
have  done  nothing  more  than  to  appoint  its 
committee  to  prefer  the  charges,  based  upon 
the  motion  before  it  and  the  evidence  offered 
at  the  hearing  of  that  motion. 

The  practice  in  such  cases  is  defined  in  the 
case  of  Wernimont  v.  State  ex  reL  Little 
Rock  Bar  Ass'n,  101  Ark.  210,  142  S.  W.  194, 
Ann.  Cas.  1913D,  1166,  where  it  was  said: 
"The  proceedings  for  the  disbarment  of  at- 
torneys are  not  formal.  The  prosecution 
thereof  may  be  conducted  In  the  name  of  the 
state  by  its  prosecuting  ofilcer  (Turner  v. 
Commonwealth,  supra  [2  Mete.  (Ky.)  619]); 
or  the  court  may  require  a  member  of  the 
bar  to  present  and  prosecute  the  charges 
(State  V.  Barber,  supra  [129  Mo.  271,  31  S. 
W.  889]).  After  due  and  proper  notice  has 
been  given  to  the  defendant  of  the  charges 
preferred  against  him,  the  court  has  the 
power  to  proceed  with  the  trial  of  the  mat- 
ter according  to  the  rules  of  practice  adopted 
by  it,  not  contrary  to  any  procedure  pre- 
scribed by  statute."  In  that  case  it  was  held 
that  the  attorney  was  entitled  to  a  trial  by 
jury,  although  the  Judgment  in  that  case  was 
affirmed,  not>vlthstaudiog  a  trial  by  Jury 
had  been  refused;  but  this  was  so  because 
the  court  found  that,  under  the  undisputed 
evidence  in  the  case,  a  verdict  should  have 
there  been  directed,  even  though  the  trial  had 
been  before  a  jury.  But  in  the  present  case 
the  evidence  is  not  undisputed,  and'appellant 
would  be  entitled  to  a  trial  by  Jury.  He 
cannot  be  said  to  have  waived  this  right 
because  he  was  not  entitled  to  demand  a  Jury 
upon  the  hearing  of  the  motion  for  the  sum- 
mary judgment. 

The  judgment  of  the  court  below  in  award- 
ing summary  judgment  will  be  affirmed;  but 
its  order  suspending  appellant  from  the 
practice  of  law  will  be  reversed,  without 
prejudice  to  any  Independent  proceeding  for 
disbarment; 
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M00HE3  ▼.  UNITED  KTS.  CO.  OF  ST. 
LOUIS  et  aL 

(Supreme  Coxat  of  Miesouri,  Dlvirion  No.  2. 
Blarch  24.  1914.) 

COUBTB    (I   231*)— MlSBOOBl— JimlSDIOTIOIf   OF 

Sttpbeme  Coubt. 

An  objection  to  the  oonstitutionality  of  a 
statute,  made  below,  but  not  relied  upon  on  ap- 
peal, will  not  give  the  Supreme  Court  jurisdic- 
tion, where  the  amount  in  controversy  is  with- 
in the  jurisdictional  limits  of  the  Court  of  Ap- 
peals. 

[Ed.  Note.— For -other  cases,  see  Courts,  Cent. 
Dig.  {(  487.  491,  644,  646-648,  650,  652-659, 
661;   Dec.  Dig.  f  231.*] 

Appeal  from  St.  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  James  Moore  against  tbe  United 
Railways  Company  of  St  Louis  and  another. 
From  a  Judgment  for  plaintifT,  defendants 
appeal.  Transferred  to  the  St.  Louis  Court 
of  Appeals. 

Boyle  &  Priest,  T.  E.  Francis,  Chauncey  H. 
Clarke,  and  W.  Blodgett  Priest,  all  of  St. 
Louis,  for  appellants.  Nathan  Frank  and 
Richard  A.  Jones,  both  of  St  Louis,  for  re- 
spondent 

WILLIAMS,  0.  This  is  a  suit  to  recover 
damages  for  the  death  of  plaintiff's  wife, 
alleged  to  have  been  caused  by  the  defend- 
ants in  negligently  and  carelessly  operating 
a  street  car  in  the  dty  of  St  Louis  in  such 
a  manner  as  to  strike  plaintiff's  wife  and 
cause  her  death.  The  petition  was  in  two 
counts,  one  count  upon  common-law  negli- 
gence and  the  other  count  upon  violation  of 
an  ordinance  of  said  city.  The  answer  con- 
tained a  general  denial,  and  the  further  al- 
legation that  whatever  Injuries  plaintifTs 
wife  sustained  were  caused  through  her  own 
carelessness  and  negligence.  Trial  was  had 
in  the  circuit  court  of  the  city  of  St  Louis, 
resulting  in  a  verdict  and  Judgment  for 
plaintiff  In  tbe  sum  of  $5,000.  Both  de- 
fendants have  appealed.  The  appeal  was 
taken  after  the  Jurisdiction  of  tbe  courts  of 
appeal  had  been  increased  to  $7,500.  Upon 
an  examination  of  the  record,  it  is  evident 
that  the  only  point  upon  which  the  jurisdic- 
tion of  this  court  is  attempted  to  be  based 
is  the  fact  that  one  of  defendants'  refused 
instructions  requested  the  court  to  instruct 
the  Jury  to  find  for  defendants  on  the  ground 
that  section  2865,  Revised  Statutes  1899  (now 
section  5426,  R.  S.  1909)  is  unconstitutional. 
Upon  an  examination  of  the  appellants'  brief, 
we  find  that  the  constitutional  question  is 
not  mentioned  therein,  and  Is  not  relied 
upon  or  urged  here  as  a  ground  for  reversal. 

In  the  case  of  Botts  et  al.  v.  Wabash 
Railroad  Company  and  St.  Louis  &  Hannibal 
Railroad  Company,  248  Mo.  56,  154  S.  W. 
53,  division  1  of  this  court,  in  discussing  a 
similar  situation,  reached  the  conclusion  that 
under  such  circumstances  this  court  did  not 


have  Jurisdiction  of  the  ease.  In  that  ctie 
Bond,  J.,  quaking  for  the  court,  announced 
the  rule,  here  applicable,  as  follows:  "An 
objection  to  the  constitntlonality  of  a  statute 
made  in  the  trial  court,  which  is  abandoned 
after  appeal  taken  to  this  court,  or  whldi  is 
not  attempted  to  be  maintained  ^ther  by 
argument  or  spedflcatlon  of  tbe  constitu- 
tional invalidity  of  such  statute,  is  merely 
colorable  and  meritlees;  and,  if  held  suffi- 
cient ground  to  vest  Jurisdiction  in  this 
court,  would  necessarily  divest  courts  of 
appeal  of  their  lawful  Jurisdiction  In  any 
case  where  the  counsel  saw  fit  to  make  such 
claim  during  the  triaL  The  appelate  Ju- 
risdiction of  the  courts  of  appeal  cannot  t>e 
destroyed  by  the  injection  of  sham  questiona 
of  unconstitutionality  in  the  trial  courts, 
which  are  not  deemed  worthy  of  presentation 
or  argument  after  the  case  has  been  gotten 
here  by  that  process.  That  is  what  the 
record  shows  was  done  in  this  case.  This 
performance  does  not  present  any  real  con- 
stitutional question  for  review  in  tills  court" 
It  therefore  follows  that  the  case  at  bar 
should  be  transferred  to  the  St  Louis  Court 
of  Appeala    It  is  so  ordered. 

ROT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  opinion 
of  the  court.    All  the  Judges  concur. 


JONES  v.  PULITZER  PUB.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  24,  1914.) 

CoBPOBATioNS  (g  503*)— ACTIONS  —  Venue  — 

Libel. 

The  circuit  court  of  another  county  than 
that  ia  which  the  plaintiff  resided,  or  in  which 
the  defendant  newspaper  first  published  a  libel 
or  had  an  office  or  agent,  is  without  jurisdic- 
tion to  hear  and  determine  an  action  for  libel. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  $f  1835-1939,  1942-1946;  Dec  Dig. 
8  503.»] 

Appeal  from  (Srcuit  Court,  St  CJharles 
County;   Jas.  D.  Bamett,  Judge. 

Action  by  Orvllle  D.  Jones  against  the 
Pulitzer  Publishing  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, and  suit  dismissed. 

See,  also,  240  Mo.  200,  144  S.  W.  441. 

J.  O.  Trimble,  of  Kansas  City,  and  Joseph 
Wheless,  of  St  Louis,  for  appellant  Judson, 
Green  &  Henry^  of  St  Louis,  for  respondent 

PER  CURIAM.  Since  tbe  opinion  of  this 
division  was  rendered  in  this  case,  it  has 
been  held  by  this  court  in  banc  in  Houston 
V.  Pulitzer  Pub.  Co.,  249  Mo.  332,  165  S.  W. 
1068,  that  a  trial  court  does  not  have  Juris- 
diction to  hear  and  determine  a  lU>el  suit 
brought,  as  was  the  case  at  bar,  in  another 
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county  tlian  that  in  wblcb  tlie  plaintiff  re- 
sided or  the  defendant,  if  a  newspaper,  first 
published  the  libel  or  had  an  office  or  agent, 
thus  overruUng  Julian  v.  K.  C.  Star,  209  Mo. 
35,  107  S.  W.  496. 

In  conformity,  therefore,  with  the  ruling 
in  the  Houston  Case,  supra,  it  follows  tbat 
the  trial  court  in  the  case  at  bar  was  with- 
out Jurisdiction,  and  therefore  its  Judgment 
should  be  reversed,  and  the  suit  dismissed. 

It  is  so  ordered. 


MOOBE  MFG.  CO.  v.  SPRINGFIBLIV 
SOUTHWESTERN  BY.  CO. 

(Supreme  Court  of  Missouri,   DiTision  No.  2. 

Feb.  17,  1914.    Behearing  Denied 

Maich  24,  1914.) 

1.  Emihsni    Domain    (J    119*)  —  MvmciFAi. 
CoKPOBATioNS  (§S  680,  681*)— Railboads— 

CONSTBUCTION  ON  STBEET — SeEVITUDE. 

It  is  not  unlawful  for  a  city  to  authorize 
the  construction  and  operation  of  a  steam  rail- 
road on  a  public  street,  and  such  use  is  not  a 
new  servitude. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |§  304-314 ;  Dec.  Dig.  §  119  ;• 
Municipal  Corporations,  Cent  Dig.  §|  1459- 
1466 ;  Dec.  Dig.  {f  680,  681.*] 

2.  MumciFAi.    COBPOBATions   (I    671*)— USK 
OF  STHEXI  BT  BAIUtOAD— Ikjunciion— Bti- 

DENCE. 

In  a  suit  to  enjoin  the  use  of  a  public  street 
by  a  steam  railroad,  evidence  held  Insufficient  to 
warrant  an  injnnction  on  the  ground  that  it 
constituted  an  impairment  of  pwintifrs  rights 
in  the  street. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  M  1447-1450:  Dec 
Dig.  i  671.*] 

3.  MUWICIPAI,  OOBFOBATION'S  (|  671*)— USB  OF 

Stbeet  BT  Railroad— Rembot— Laches. 
Where  plaintiff,  for  over  three  years,  ac- 
quiesced in  the  use  of  a  portion  of  the  street 
by  the  defendant  railroad  company,  having 
Icnowledge  that  it  was  entitled  to  complete  its 
line  alonj;  the  street,  his  acquiescence  in  the 
construction  and  operation  of  the  line  consti- 
tuted laches  barring  him  from  subsequent  ob- 
jections. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDS,  Cent  Dig,  g{  1447-1450;  Dec. 
Digfj  67l!*J 

Appeal  from  Circnit  Court,  Barton  Coun- 
ty; B.  J.  Tbunnan,  Judge. 

Action  by  the  Moore  Manufacturing  Com- 
pany against-  the  Springfield-Southweetem 
Railway  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

John  P.  McCammon,  of  Springfield,  for  ap- 
pellant B.  T.  Bailey,  of  St.  Louis,  and  Bar- 
bour ifr  McDavid,  of  Springfield,  for  respond- 
ent 

WALKEB,  P.  X  Plaintiff,  a  corporation, 
engaged  in  manufacturing  in  Springfield,  Mo., 
petitioned  for  a  mandatory  injunction  in  the 
circnit  court  of  Green  county  to  compel  de- 
fendant, a  railway  corporation,  to  remove  its 
tnu^s,  switches,  and  crossovers  from  Phelps 
avenue  in  said  dty,  opposite  plalntifl?8  prop- 
erty, and  that  it  be  restrained  from  connect- 


ing its  track  thereon,  and  perpetually  en- 
Joined  from  thereafter  constructing  and 
maintaining  said  superstructures  on  said  ave- 
nue, and  from  running  its  trains,  engines, 
and  cars  thereon.  The  grounds  are  that  such 
use  and  occupation  of  said  avenue  by  defend- 
ant prevent  plaintiff  from  enjoying  free  in- 
gress to  and  egress  from  Its  building  located 
on  the  south  side  of  said  avenue  at  its  inter- 
section with  Washington  street 
'  A  temporary  injunction  was  denied  in  the 
circuit  court  of  Green  county,  whereupon 
plaintiff  took  a  change  of  venue  to  the  cir- 
cuit court  of  Barton  county.  A  trial  upon 
the  merits  was  there  had,  resulting  in  a  find- 
ing for  tlie  defendant  and  an  appeal  there- 
from by  plaintiff  to  this  court 

Phelps  avenue  is  50  feet  wide.  Long  prior 
to  the  erection  of  plaintiff's  buUdlng  thereon, 
the  St  Louis  &  San  Francisco  RaUroad  Com- 
pany, for  brevity  called  the  "Frisco,"  had  con- 
structed, used,  and  still  maintains  and  uses  a 
railway  track  on  said  avenue,  located  18  or 
20  feet  from  plaintiff's  building.  In  addition, 
the  said  railroad  company  many  years  ago 
constructed  and  now  maintains  and  uses  an- 
other traclE,  which  crosses  Phelps  avenue  at 
its  intersection  with  Washington  street  diago- 
nally across  said  streets  from  plaintiff's 
building.  This  is  the  Frisco's  main  line,  on 
which  it  runs  its  passenger  trains  between 
Springfield  and  St  Louis.  Also  for  many 
years  plaintiff  has  maintained  and  now  uses 
a  spur  or  side  track  from  the  Frisco  track 
running  along  said  avenue  into  plaintiffs 
building  to  facilitate  the  handling  of  its  ship- 
ments. 

Of  the  proximity  and  use  of  none  of  these 
tracks  does  the  plaintiff  complain,  but  of 
defendant's  track  located  on  the  north  side  of 
said  avenue  about  35  feet  from  plaintiff's 
building.  This  track  of  defendant  was  con- 
structed prior  to  the  erection  of  plaintiff's 
building  under  the  authority  of  ordinances 
adopted  by  the  dty  of  Springfield,  and  has 
since  been  maintained  and  used  by  defendant 
for  the  transfer  of  freight  cars,  except  a 
break  in  said  track  of  about  30  feet,  which 
has  heretofore  not  been  completed,  immedi- 
ately north  of  plaintiff's  building.  This 
track  is  used  by  defendant  for  the  transfer 
of  freight  cars,  when  the  Frisco  is  not  using 
its  adjacent  tracks  along  said  avenue.  The 
space  of  18  or  20  feet  between  plaintiff's 
building  and  the  Frisco  tracks  is  much  below 
the  level  of  the  grade  established  by  the 
city,  except  where  a  passageway  over  same 
has  been  made  by  plaintiff  opposite  the  en- 
trance to  its  building;  the  testimony  not 
showing  why  this  side  of  the  avenue  has  not 
been  improved. 

All  of  the  tracks  in  question  are  standard 
gauge,  and  there  is  therefore  a  space  of  4^ 
feet  between  the  rails  of  each  particular 
track.  Between  the  Inside  rails  of  the  de- 
fendant's and  the  Frisco  tracks  there  Is  a 
space  of  8  feet,  and  the  north  rail  of  defend- 
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ant's  track  Is  abont  15  feet  from  the  north 
line  of  said  avenue.  The  space,  therefore,  un- 
occupied by  tracks  on  the  avenue  opposite 
plaintifTs  building  is,  on  the  north  side,  15 
feet  wide,  and,  on  the  south  side,  18  or  20 
feet  wide. 

Since  defendant  constructed  its  track  on 
said  avenue,  it  has  at  an  expense  of  several 
thousand  dollars,  built  a  retaining  wall  along 
the  north  side  of  same,  and  has  filled  and 
macadamized  it,  bringing  its  level  up  to  the 
grade  established  thereon  by  the  city.  The 
present  physical  use  of  said  avenue  has  ex- 
isted for  more  than  three  years  before  the 
commencement  of  this  suit.  There  is  a  con- 
flict of  testimony  as  to  the  extent  to  which 
the  avenue  is  used  by  the  general  public ; 
plalntilT's  officers  and  employes  testifying 
that  the  tracks  thereon  and  their  frequent 
use  prevent  travel,  while  many  disinterested 
witnesses  testify  not  only  as  to  the  fre- 
quency of  the  use  of  said  avenue  as  a  high- 
way, but  as  to  its  increased  use  since  im- 
proved and  brought  up  to  the  grade. 

PlaintUT's  building  was  erected  about  two 
and  one  half  years  ago.  The  tracks  were  all 
on  the  avenue,  and  used,  for  like  purposes  as 
at  present  when  the  building  was  erected. 
The  conditions  have  in  no  manner  changed 
since  the  building  was  erected,  except  that 
defendant  now  proposes  to  connect  the  ends 
of  its  track  on  the  north  side  of  said  avenue. 
To  prevent  this  and  to  require  defendant  to 
remove  its  tracks  from  said  avenue,  plaintiff 
asks  the  interposition  of  a  court  of  equity. 

[1,  2]  In  a  long  line  of  decisions  from  Lack- 
land V.  Railroad,  81  Mo.  180,  to  Copper  &  I. 
Mfg.  Co.  V.  Mfg.  Ry.  Co.,  230  Mo.  59,  83,  130 
S.  W.  288,  this  court  has  held  it  not  unlawful 
for  a  city  to  authorize  the  construction  and 
operation  of  a  steam  railroad  on  a  street,  and 
that  such  use  is  not  a  new  servitude.  The 
material  question,  therefore,  for  determina- 
tion here  is  whether  such  occupation  of  said 
avenue,  as  has  been  authorized  by  ordinances, 
will  constitute  a  monopoly  in  the  use  of  same 
by  defendant  to  such  an  extent  as  to  impair 
plaintiff's  rights  to  ingress  to  and  egress  from 
its  building  for  all  reasonable  purposes. 

Passing  without  comment  the  criticism  as 
to  the  sufficiency  of  the  abstract  in  view  of 
the  requirements  of  section  2048,  R.  S.  1909, 
we  have  carefully  reviewed  the  record  to  as- 
certain if  it  contains  substantial  testimony 
to  support  plalnttfCs  claim  for  relief. 

Phelps  avenue  ia  not  a  retail  or  residence 
street.  Factories,  foundries,  and  other 
plants,  including  plaintiff's,  are  located  along 
same,  requiring  its  use,  to  a  large  extent,  in 
the  transfer  of  materials  to  and  manufactur- 
ed products  from  these  various  centers  of  in- 
dustrial activity.  The  avenue,  therefore,  may 
not  improperly  be  designated  as  a  manufac- 
turing street  Wliile  the  practical  setting 
apart  of  said  avenue  for  the  purposes  desig- 
nated does  not  limit  its  lawful  use  as  a 
highway,  it  may  and,  in  Justice  to  the  pub- 
lic (which  is  entitled  to  be  considered  as  well 


as  the  petitioner),  it  should  influence  the  ac- 
tion of  a  court  of  equity  in  responding  to  a 
prayer  for  relief  made  by  one  who,  with  a 
full  knowledge  of  the  prior  and  present  use 
and  occupancy  of  said  avenue,  deliberately 
locates  thereon  and  rests  content  under  exist- 
ing conditions  for  years  Iiefore  making  com- 
plaint. 

Preliminary  to  a  consideration  of  the  doc- 
trine of  laches,  or,  to  state  it  conversely,  de- 
fendant's long  continued  user  of  said  avenue, 
under  the  conditions  existing  at  the  time  It 
erected  its  building  thereon,  it  is  pertinent 
to  compare  the  width  of  the  unoccupied  por- 
tions of  this  avenue  opposite  said  building 
with  that  of  other  streets  in  which  the  courts 
have  had  under  consideration  similar  ques- 
tions to  the  one  here  involved.  In  Versteeg 
v.  RaUroad,  250  Mo.  61,  78,  156  S.  W.  689, 
a  case  in  which  a  similar  action  was  brought 
seeking  like  relief  as  herein,  the  unoccupied 
portion  of  the  street  between  the  railway 
tracks  and  the  sidewalk  was  7  feet  and  6 
Inches,  and  relief  was  not  granted  on  account 
of  a  lack  of  space;  and  in  Seibel-SnessdortO. 
&  I.  Mfg.  Co.  V.  RaUroad,  230  Mo.  59,  78,  130 
S.  W.  288,  it  was  held  that  a  railroad  com- 
pany would  not  be  enjoined  from  laying  its 
tracks  and  operating  a  railroad  on  a  public 
street  where  the  space  between  the  sidewalk 
and  the  railroad  company's  tracks  or  trains 
when  in  operation,  was  10  feet  and  6  inches. 

The  connection  or  completion  of  defend- 
ant's track  on  said  avenue  opposite  plain- 
tiff's building  will  not  lessen  the  space  I>e- 
tween  the  outer  or  north  rail  of  said  track 
and  the  street  line,  which,  as  stated.  Is  about 
15  feet 

With  the  fact  that  the  portion  of  said 
avenue  occupied  by  the  Frisco  tracks  has 
not  been  brought  up  to  the  grade,  and  that 
a  like  condition  exists  In  regard  to  the  por- 
tion of  said  avenue  between  the  Frisco  tracks 
and  plaintiffs  building,  we  are  not  concerned 
in  the  determination  of  the  question  primari- 
ly involved  in  this  case.  Hie  grade  has  been 
established,  defendant  has  complied  with  the 
ordinances  In  regard  thereto,  and  it  is  with 
its  conduct  alone  that  we  are  concerned,  and 
not  as  to  whether  the  city,  or  the  Frisco,  or 
the  plaintiff  has  been  remiss -in  completing 
the  improvement  of  the  south  side  of  said 
avenue  to  such  an  extent  as  to  add  to  plain- 
tiff's facilities  for  the  transaction  of  its  busi- 
ness. 

The  precedents  cited  afford  authority  for 
the  refusal  of  the  relief  asked  on  the  ground 
that  the  unoccupied  and  Improved  portion  of 
said  avenue  on  the  north  side  of  the  railroad 
tracks  is  sufficient  for  the  reasonable  use  of 
the  plaintiff,  provided  defendant's  occupancy 
of  its  tracks  is  not  such  as  to  impair  plain- 
tiff's rights.  Versteeg  v.  Railroad,  250  Mo. 
loc.  cit  78,  156  S.  W.  689. 

There  is  a  conflict  of  testimony  as  to  wheth- 
er said  avenue  is  now  used  by  vehicles  and 
for  general  purposes  as  a  highway  as  fre- 
quentty  as  before  the  construction  of  defend- 
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ant's  tracks  thereon.  If  tbe  evidence  was 
clear  In  regard  to  sncb  lessened  use,  to  de- 
termine Its  materiality  in  this  case,  it  must 
first  be  shown  that  snch  lessened  use  hj  tbe 
public  was  due  to  the  location  of  tbe  tracks 
thereon,  and  to  their  occupancy  by  tbe  rail- 
roads; second,  that  such  occupancy,  so  far 
as  concerns  tbe  plaintiff,  was  by  the  defend- 
ant; and,  third,  that  tbe  cessation  of  travel 
on  said  avenue  has  had  an  injurious  effect 
upon  plaintiff's  business.  That  the  tracks  on 
said  avenue  opposite  plaintiff's  building  were 
frequently  used  in  the  transfer  of  freight 
cars  thereon,  there  is  much  testimony  on  tbe 
part  of  tbe  officers  and  employes  of  the  plain- 
tiff, but  It  Is  indefinite  as  to  whether  the 
particular  tracks  used  were  those  of  the  de- 
fendant or  the  Frisco.  As  to  whether  there 
Is  less  travel  on  said  avenue  now  than  here- 
tofore, the  material  conflict  in  tbe  testimony 
Is  snch  as  to  afford  no  definite  conclusion  in 
reference  thereto.  As  to  tbe  effect  of  said 
lessened  travel  generally,  if  it  be  admitted 
to  exist,  tbere  Is  no  evidence  other  than  in- 
definite declarations  In  regard  thereto  by 
witnesses  for  plaintiff,  and  a  like  character 
of  testimony  is  all  that  has  been  adduced  in 
regard  to  any  injnry  to  plalntlfl"3  business 
consequent  upon  the  location  and  use  of  de- 
fendant's tracks  upon  said  avenue. 

No  disinterested  party,  present  patron,  or 
prospective  purchaser  of  plaintiff  has  testified 
to  any  facts  In  regard  to  the  location  of 
said  tracks  and  the  use  of  same  by  defendant 
as  materially  affecting  plaintiff's  business. 
This  is  a  matter  of  which  the  plaintiff  of 
necessity  had  a  complete  and  accurate  knowl- 
edge, and  It  behooved  It  to  submit  same  to 
tbe  court  in  support  of  Its  application  for 
relief.  Falling  to  do  so,  the  conclusion  rea- 
sonably follows  that  no  such  fact  existed. 
Tbere  is  therefore,  in  our  opinion,  not  suffi- 
cient evidence  on  which  to  base  a  prayer  for 
relief  on  account  of  the  Injury  done  to  plaln- 
tUTs  business. 

[3]  Plaintiff  has  rested  content  with  the 
location  and  use  by  defendant  of  its  track 
on  Phelps  avenue,  except  the  disconnected 
portion  of  about  30  feet,  for  more  than  three 
years  before  the  Institution  of  this  action. 
It  was  required  to  take  notice  of  the  adoption 
of  the  ordinance  authorizing  such  use  and 
occupation.  Boonvlile  ex  rel.  v.  Stephens,  238 
Mo.  339,  367,  141  S.  W.  1111;  Palmyra  v. 
Morton.  25  Mo.  683,  597;  28  Oyc.  p.  892. 
That  plaintiff  had  actual  knowledge  of  the 
improvement  of  said  avenue  by  defendant, 
and  its  subsequent  and  continuous  use  and 
occupancy  of  same,  there  Is  no  question. 
Armed  with  a  knowledge,  therefore,  of  the 
passage  of  the  ordinances  by  the  city  author- 
izing the  use  and  occupancy  of  said  avende 
by  the  defendant,  and  of  its  subsequent  im- 
provement of  the  north  side  of  same  at  great 
expense  for  that  purpose,  and  of  Its  con- 
tlnnons  nse  and  occupancy  of  same  there- 
tfter,  plaintiff  proceeded  to  erect  its  building 


for  a  distance  of  230  feet  along  tbe  unim- 
proved south  side  of  said  avenue,  and  to 
wait  three  years  before  making  any  com- 
plaint in  regard  thereto,  until  defendant  took 
steps  to  connect  its  track  for  a  space  of  30 
feet  along  tbe  north  side  of  said  avenue. 
Under  this  state  of  facts,  tbe  equities  of 
plaintiff's  plea  are  not  apparent  Authorities 
are  not  wanting  in  this  jurisdiction  to  the 
effect  that,  where  one  stands  by  and  permits 
the  construction  of  a  railroad  upon  a  street, 
and  takes  no  step  to  prevent  It,  he  will  not 
be  heard  thereafter  to 'complain,  especially 
In  the  absence  of  evidence  of  substantial  In- 
Jury.  Versteeg  v.  Railroad,  250  Mo.  loc.  dt 
76,  156  a  W.  689. 

We  are  therefore  of  the  opinion,  especially 
In  the  absence  of  other  compelling  testimony, 
that  plaintiff's  laches  In  this  matter  are  suf- 
ficient to  authorize  a  denial  of  Its  prayer  for 
relief. 

The  decree,'  therefore,  of  the  trial  court 
shonld  be  affirmed,  and  It  is  so  ordered. 

BROWN  and  FARIS,  J3.,  concor. 


FITZMATJRICE  v.  TURKEY. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

March  24,   1914.) 

L  Penalties    (S    4*)  — Amotjst— EiccESSivB 

Penalty. 

Where  one,  over  whose  land  a  private  way 
of  necessity  500  feet  long  had  been  adjudged, 
opened  the  way  for  part  of  its  width,  and  it  was 
used  for  a  number  of  years  in  that  condition 
without  objection,  the  court  wiU  not  give  judg- 
ment for  the  full  amount  of  the  penalty  of  fo 
per  day,  imposed  by  Rev.  St.  1909,  §  10454,  on 
one  who  fails  to  open  a  private  road  after  a 
judgment  of  condemnation,  where  tbe  penalty 
would  amount  to  over  $7,000. 

[Ed.  Note.— For  other  cases,  see  Penalties, 
Cent.  Dig.  g  4;    Dec.  Dig.  f  4.*] 

2.  Limitation  of  Aothons  (S  35*)— Penaltt. 

An  action  for  the  penalty  of  $5  per  day  im- 
posed by  Rev.  St.  1909,  §  10454,  upon  one  who 
fails  to  open  a  private  road  after  judgment  of 
condemnation,  is  barred  as  to  so  much  of  tbe 
penalty  as  accrued  more  than  three  years  pri- 
or to  the  commencement  of  the  action  by  Rev. 
St.  1909,  i  1890,  limitiug  actions  upon  statn- 
tory  penalties  to  three  years. 

[Ed.  Note. — For  other  oases,  see  limitation 
of  Actions,  Cent  Dig.  S|  109,  158-167;  Dec. 
Dig.  i  35.»] 

3.  Private  Roads  (§  2*)  —  Ebtabhsiimbht — 
Review— Supersedeas. 

An  appeal  from  a  judgment  of  the  county 
court  condemning  a  private  way  is  not  taken 
under  Rev.  St  1909,  J  10440,  allowing  appeals 
from  Judgments  opemng  roads,  but  providing 
that  they  shall  not  operate  as  a  supersedeas 
prior  to  the  determination  thereof  in  the  cir- 
cuit court,  but  under  the  |;eneral  statute,  con- 
ferring appellate  jurisdiction  upon  the  circuit 
courts  from  judgments  of  the  county  courts  in 
all  cases  not  expressly  prohibited  by  law,  and 
tnicb  an  appeal  operates  as  a  supersedeas. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  ${  3-21;   Dec  Dig.  {  2.*] 

4.  Pbivatk  Roads  ({  2*)— EsTABUsHMicirr  of 
Private  Way— Failure  to  Open. 

Where  the  circuit  court,  on  an  appeal  from 
the  county  court,  gave  judgment  for  a  private 


*For  otb«r  csMi  ne  same  topic  and  saotloa  NDMBElIt  la  Dee.  Die  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


308 


165  SOUTHWESTERN  BEPORTEB 


(Mo. 


way  and  required  the  defendant  to  open  it 
within  30  days  thereafter,  from  which  judgment 
an  appeal  was  taken  to  the  Supreme  Court, 
and,  after  its  affirmance,  the  circuit  court  or- 
dered the  judgment  spread  upon  the  record 
without  fixing  again  the  time  for  opening  the 
road,  the  owner  of  the  road  is  not  entitled  to 
recover  the  statutory  penalty  for  delay  in  open- 
ing it,  in  view  of  Rev.  St.  190G,  i  10453,  au- 
thorizing the  giving  of  extra  time  for  the  open- 
ing of  a  road  under  certain  conditions. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  f§  »-21;  Dec.  Dig.  i  2.»1 

Appeal  from  Circuit  Court,  Holt  County; 
Wni.  C.  Ellison,  Judge. 

Action  by  Timothy  P.  Fitzmanrlce  against 
John  Tumey.  Judgment  for  the  defendant 
upon  demurrer  to  the  evidence,  and  plaintiff 
appeals.    AfBrmed. 

Plaintiff  sued  In  the  Holt  circuit  court  for 
accrued  penalties  under  section  9466,  R.  S. 
1899,  now  section  10454.  He  bases  his  ac- 
tion on  a  Judgment  of  the-  county  court 
against  defendant  for  a  private  road  by 
which  he  avers  It  became  defendant's  duty 
to  open  this  road  for  plaintiff's  travel  and 
use  on  May  1,  1905.  This  plaintiff  says  de- 
fendant failed  and  refused  to  do  from  May 
1,  1905,  till  plaintiff  filed  this  action  1.542 
days  thereafter — the  date  of  filing  the  action 
does  not  otherwise  appear — for  which  de- 
fault plaintiff  prays  judgment  for  the  pen- 
alty affixed  by  statute  in  the  total  sum  of 
$7,710.  The  court  nlal  at  the  close  of  plain- 
tiff's evidence  sustained  a  demurrer  thereto, 
and  plaintiff  appealed.  As  to  the  antecedent 
facts,  the  petition  avers  and  the  proof  shows 
that  on  March  15,  1905,  plaintiff  procured  a 
Judgment  in  the  county  court  of  Holt  county 
condemning,  as  a  private  way  of  necessity 
for  plaintiff  over  defendant's  land,  a  strip 
off  the  farm  of  defendant  20  feet  w^ide  and 
506  feet  long.  For  his  damages  a  Jury  in  the 
county  court  assessed  against  plaintiff  and 
In  favor  of  defendant  here,  the  sum  of  $350 
and  costs.  The  county  court  entered  a  prop- 
er judgment  of  condemnation.  The  plaintiff 
paid  to  the  county  treasurer  the  sum  so 
found  by  the  Jury  as  damages  for  defendant, 
and  the  county  court  ordered  defendant  to 
open  this  strip  as  a  private  road  for  plain- 
tiff's use  on  May  1,  1905.  Defendant  appeal- 
ed to  the  circuit  court,  filing  a  timely  appeal 
bond  In  the  sum  of  $200.  On  trial  In  the 
circuit  court  the  findings  and  Judgment  of 
the  county  court  were  in  all  things  affirmed, 
defendant's  damages  were  again  fixed  at  $350, 
the  strip  of  land  condemned  for  plaintiff  as 
a  private  way,  and  defendant  given  till  SO 
days  after  May  S,  1905,  within  which  to  open 
the  strip  to  plalntifTs  use.  Defendant  there- 
upon appealed  to  this  court,  where  the  Judg- 
ment of  condemnation  was  affirmed  and  all 
mooted  matters  down  to  the  Judgment  finally 
settled.  Fitzmaurlce  v.  Tumey,  214  Mo.  610, 
114  S.  W.  604.  This  case  was  decided  here 
on  the  25th  day  of  November,  1908,  and  the 
mandate  of  this  court  was  ordered  by  the 


said  Holt  circuit  court  to  be  "tpread  on  the 
record"  thereof  on  January  16,  1909. 

It  appears  from  the  evidence  offered  that 
along  the  route  over  which  the  said  private 
road  was  sought,  there  had  been,  for  some 
45  years,  as  one  vrltness  says,  a  lane,  called 
a  "cattle  lane,"  which  prior  to  the  condemna- 
tion suit  was  closed  by  gates  which  were 
usually  kept  locked.  This  lane  varied  in 
width  from  about  11  feet  at-  the  narrowest 
place  therein  to  about  15%  feet  at  the  widest 
point  thereof,  and,  except  for  a  distance  of 
143  feet  where  the  condemned  strip  began 
veering  away  from  the  lane  on  a  tangent,  the 
old  lane  was  within  the  said  strip,  only  some 
67  feet  of  the  land  being  wholly  off  the  strip. 

The  circuit  court,  wb»i  It  tried  the  original 
condemnation  suit,  fixed  June  2,  1905,  In- 
stead of  May  1,  1905,  as  fixed  by  the  county 
court,  as  the  date  at  which  the  strip  should 
be  opened.  Plaintiff  did  not  appeaL  "Some- 
thing near  60  days,  maybe,"  to  use  the 
words  of  plaintiff  here,  after  the  condemna- 
tion suit  was  concluded  below,  which  would 
put  it  about  July  1,  1905,  the  gates  to  the 
old  lane  were  opened,  and  thereafter,  for  the 
full  remaining  period  of  the  1,642  days  sued 
tor  and  more,  plaintiff,  as  well  aa  the  neigh- 
bors and  the  public  so  desiring,  used  this 
lane  as  a  road  freely,  without  let  or  hind- 
rance, except  such  inconvenience  as  arose 
from  Its  narrowness.  Till  this  suit  was 
brought  no  objection,  formal  or  informal, 
seems  ever  to  have  been  urged  or  voiced  by 
plaintiff  against  the  road's  narrowness.  No 
execution  was  sued  out,  or  any  "precepts 
asked  for  or  Issued  by  the  county  court  to 
further  open  this  lane  as  and  for  the  road 
condemned.  But  one  instance  of  Inconveni- 
ence, or  lack  of  sufficient  width  of  the  road 
for  plalntifTs  uses,  is  shown  by  the  record. 
This  consisted  of  difficulty  In  getting  a  hay- 
rake  through  the  lane;  plaintiff  averring  that 
he  once  spent  2%  hours  in  getting  a  12-foot 
hayrake  through  this  lane.  In  all  other  ways 
and  in  all  other  respects,  so  far  as  the  rec- 
ord discloses,  the  road  was  open  sufficiently 
for  the  uses  and  needs  of  plaintiff.  In  dam- 
ages as  compensation  for  this  inconvenience 
and  for  accrued  penalty  plaintiff  sues  for 
$7,710. 

Defendant  put  In  no  evidence,  since  the 
case  fell  down  short  of  this  point  In  hia 
answer  he  discloses  a  very  comprehensive  de- 
fense: (a)  A  general  denial  of  all  things  not 
thereafter  expressly  admitted;  (b)  that  the 
several  appeals,  appeal  bonds  having  been 
given,  acted  as  supersedeases;  (c)  that  all 
penalties  accruing  three  years  next  before 
action  brought  are  barred  by  the  statute  of 
limitations;  (d)  that  the  road  was  almost 
wide  enough;  and  (e)  that  pltilntlff,  by  hia 
use  of  the  road  for  many  years  without  ob- 
jection, waived  its  lack  of  full  width. 

Upon  the  court's  sustaining  the  demurrer 
of  defendant  to  the  evidence  of  plaintiff,  the 
latter  appealed,  assigning  aa  error  general- 
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ly  the  act  of  the  trial  court  in  sustaluiiig  the 
said  demurrer.  Appellant  ingenuously  ad- 
mits in  his  brief  that  be  does  not  know  what 
induced  the  court  to  sustain  this  demurrer, 
and  in  effect  we  are  asked  to  ascertain  for 
hiiu,  if  we  can.  To  this  effort  v^  devote  the 
subjoined  opinion. 

W.  H.  Haynes,  of  St.  Joseph,  and  Harry  M. 
Dxingan,  of  Oregon,  Mo.,  for  appellant  H. 
T.  Alklre,  of  Oregon,  Mo.,  for  respondent. 

FARIS,  J.  (after  stating  the  facts  as 
above).  [1]  I.  Before  reaching  the  merits 
and  the  points  mooted,  we  deem  it  our  duty 
to  say  that  this  action,  as  did  its  predecessor 
here  between  the  same  parties,  bears  every 
earmark  of  a  spite  suit.  There  was  little,  if 
any,  merit  in  the  preceding  case  (Fitzmaur- 
ice  V.  Tnmey,  214  Ifio.  610,  114  S.  W.  504), 
and  but  Uttle  in  this,  though  the  courts  have 
been  vexed  with  one  phase  or  the  other  of 
it  for  nine  years  almost.  The  only  actual 
delay  or  Inconvenience  upon  which  real  dam- 
ages to  plalntift  could  have  accrued,  so  far 
as  the  record  shows,  was  that  accruing  to 
blm  from  the  fact  that  on  one  occasion  it 
took  him  2\(t  hours  to  get  a  rake  through 
tbis  lane.  We  do  not  know  how  long  it  would 
bave  taken  liim  to  have  gotten  this  rake 
through  if  the  road  had  been  20  feet  wide, 
nor  do  we  know  how  much  his  time  was 
worth  per  hour,  so  we  cannot  tell  even  now 
exactly  the  sum  of  plaintUTs  actual  loss  on 
account  of  defendant's  default  We  do  know, 
however,  that  $7,710  is  entirely  too  much 
to  ask;  such  sum  being  something  over 
$1,100  per  front  foot  of  land  detained  from 
opening  to  plaintiffs  use.  No  court  any- 
where could  be  found  to  enforce  so  uncon- 
adonable  a  demand,  and  especially  as  se- 
quels to  actions  so  useless  and  uncalled  for. 
We  think  ttiat  if  other  reasons,  bottomed  up- 
on rules  of  law  now  fairly  well  settled,  had 
failed  us,  we  might  well  have  invoked  the 
maxim,  "De  minimis  non  curat  lex,"  applied 
It  to  the  inconvenience  suffered,  and  so  dis- 
posed of  the  case. 

[2]  IL  It  is  clear  that  the  contention  of 
respondent  here,  who  was  defendant  below, 
that  so  much  of  the  penalty  here  sued  for 
as  accrued  more  than  three  years  next  before 
the  day  on  which  plaintiff  filed  his  petition 
is  barred  by  section  1890,  B.  S.  1909.  Tbis 
needs  no  argument,  since  this  is  an  action 
for  a  penalty,  and  all  such  are  barred  in 
three  years.  Section  1890,  supra;  State  ex 
rel.  V.  Arkansas  Lumber  Co.,  lOT  8.  W.  — , 
decided  at  this  term,  and  not  yet  officially 
retwrted.  This  view,  however  does  not  dis- 
pose of  all  of  the  case,  but  only  two  years  of  it 

[31  III.  It  is  strenuously  contended  by 
learned  counsel  for  plaintiff  that  section 
10440  applies  to  the  appeal  here,  and  that 
since  the  above  section  provides  that  no  ap- 
peal from  the  county  court  shall,  "prior  to 
the  determination  thereof  in  the  circuit 
court,  operate  as  a  supersedeas  of  the  pro- 


ceedings of  the  county  court,"  action  against 
defendant  lies  for  this  penalty,  the  several 
appeals  taken  in  the  former  case  to  the  cir- 
cuit court  and  to  this  court  notwitlistanding. 
This  is  the  controlling  question  in  tbis  case, 
and  with  a  fact  or  two,  hereafter  to  be  con- 
sidered in  connection  with  it,  disposes  of  the 
whole  case. 

As  far  back  as  1881  it  was  held  by  this 
court  that  an  appeal  is  given  In  a  proceeding 
in  the  county  court  to  condemn  a  private  way 
of  necessity,  not  by  virtue  of  the  statute  pro- 
viding for  appeals  in  the  matter  of  damages 
and  for  opening  and  vacating  public  roads, 
but  by  virtue  of  the  general  statute  cenfer- 
ring  the  right  of  appeal,  or,  to  be  exact,  by 
virtue  of  the  statute  conferring  appellate 
Jurisdiction  on  circuit  coruts  "from  the  judg- 
ments and  orders  of  the  county  court*,  in  all 
cases  not  expressly  prohilnted  by  lato."  Col- 
vUle  V.  Judy,  73  Mo.  651.  This  idenUcal 
question  was  up  for  ruling  in  the  late  case 
of  State  ex  reL  v.  Wiethaupt,  238  Mo.  loc. 
cit  163,  142  S.  W.  323.  After  a  very  learn- 
ed and  exhaustive  examination  into  the  his- 
tory of  the  law  relating  to  pubUc  roads,  and 
comparing  it  with  that  providing  for  the 
condemnation  of  private  ways  of  necessity, 
it  was  ruled  that  appeals  in  all  matters  af- 
fecting private  roads  are  governed  by  section 
3956,  as  contended  here  by  respondent,  and 
not  under  section  10440,  as  appellant  urges. 
That  case  on  this  point  is  decisive  of  this 
case,  for  having  carefully  examined  these 
two  statutes  and  the  history  of  them  and 
the  views  of  the  learned  Judge  who  wrote 
the  opinion  of  the  court  in  State  ex  rel.  v. 
Wiethaupt,  we  see  no  reason  to  disagree 
with  the  conclusion  which  was  there  reach- 
ed. State  ex  rel.  v.  McElhiuney,  246  Mo. 
44,  161  S.  W.  4SY.  We  refer  the  bar  to  the 
case  of  State  ex  reL  v.  Wiethaupt,  supra, 
and  so  need  not  again  burden  the  books  with 
a  discussion  of  the  question.  If  then  the 
appeal  here  is  governed  by  section  3956,  and 
not  by  section  10440,  it  is  evident  that  the 
bottom  falls  out  of  plaintiff's  case.  For 
while  it  is  true  that  section  10454,  upon 
which  tbis  action  is  bottomed,  provides  thus: 
"If  any  owner  of  real  estate,  against  whom 
final  Judgment  has  been  given  as  designated 
in  the  preceding  section,  shall  neglect  or  re- 
fuse to  open  said  road  within  the  time  speci- 
fied in  the  said  Judgment,  he  shall  forfeit  and 
pay  to  the  person  in  whose  favor  Judgment 
was  given  five  dollars  per  day  as  a  penalty 
for  each  day  that  it  remains  unopened,  to  be 
recovered  in  an  action  of  debt  before  any 
court  having  Jurisdiction;  and  the  county 
court  shall  have  power,  and  it  is  hereby  au- 
thorized, upon  the  application  of  the  person 
interested,  to  issue  its  precept,  directed  to 
the  officer  of  its  court,  to  open  said  road  im- 
mediately, and  the  costs  of  the  proceeding 
shall  be  paid  by  the  person  so  refusing  to 
open  said  road:  Provided,  the  damage  shall 
have  been  previously  paid  to  the  county 
treasurer,  as  designated  in  this  article" — 
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nevertheless  tbe  taking  of  an  appeal,  and  the 
giving  of  a  supersedeas  bond,  so  far  pre- 
vents the  Judgment  rendered  by  the  county 
court  from  becoming  a  final  one  within  the 
purview  of  the  above  section  that  no  action 
of  this  sort  will  lie  till  final  Judgment  has 
been  rendered  by  the  appellate  court 

[4]  This  view  disposes  of  the  case,  except 
it  may  be  asked,  whether,  even  under  this 
view,  there  be  not  left  a  period  of  time  under 
the  facts  here  for  which  the  right  is  left  in 
plaintifT  to  recover  penalty  from  a  period  30 
days  after  January  16,  1909,  till  the  road 
was  finally  opened  to  the  full  condemned 
width  in  June  or  September,  1909.  This  ques- 
tion is  bottomed  on  the  suggestion  that  the 
affirmance  of  tbe  Judgment  in  Fltzmaurlce  v. 
Turney,  214  Mo.  610,  114  S.  W.  504,  had  the 
effect  to  rdnstate  in  full  virtue  and  force  tbe 
Judgment  of  the  circuit  court  of  Holt  county, 
which  gave  to  defendant  30  days  after  May 
3,  1905,  within  which  to  open  this  road. 

Pretermitting,  as  not  necessary  to  a  deci- 
sion here  on  this  point,  the  question  of  waiver 
urged  against  plaintiff,  on  account  of  his 
use  without  objection  for  many  years  of  the 
road,  lacking  full  width  as  It  did,  and  also 
the  further  question  as  to  whether  plalntltl 
may,  in  any  case,  lie  quietly  by  for  many 
years  and  let  the  penalty  he  avers  to  be  due 
him  grow  to  monumental  dimensions  before  he 
demands  It  in  fact  or  by  bringing  suit,  we 
are  yet  constrained  to  hold  that  recovery  un- 
der the  facts  here  cannot  be  had  for  this  peri- 
od even,  or  for  any  time  whatever,  regardless 
of  the  matter  of  waiver,  and  regardless  of 
the  rule  which  forbids  acts  of  neglect  or  dere- 
liction of  duty,  by  which  the  damages  accru- 
ing to  a  person  are  augumented.  This  for 
the  reason  that  when  the  Judgment  below 
in  the  original  action  between  the  parties 
here  was  affirmed  by  this  court  and  went 
back  to  Holt  county,  the  only  order  made 
there  was  that  it  should  be  "Spread  upon 
the  record."  No  time  was  fl?ed  within  which 
defendant  should  thereafter  open  the  con- 
,  demned  road  to  the  full  width  of  20  feet 
The  provisions  of  section  10453  contemplates 
that  the  owner  of  land  condemned  for  a  pri- 
vate road  may  be,  by  the  court  given  an  ex- 
tra period  of  time  to  construct  fences  and  "to 
gather  growing  crops,"  if  the  facts  shall  make 
necessary  the  granting  of  such  additional 
time,  not  exceeding  six  months  for  the  first 
and  all  necessary  time  for  the  latter  of  these 
purposes.  Tbe  appeal  did  not  destroy  the 
right  of  one  standing  in  the  shoes  of  defend- 
ant to  have  the  circuit  court  consider  the 
existing  conditions  and  write  into  its  Judg- 
ment an  order  fixing  the  time  within  which 
such  defendant  could  build  his  fences  and 
remove  and  gather  his  crop,  if  perchance  he 
had  crops  upon  the  ground  at  the  time  the 
case  got  back  to  Holt  county.  In  the  absence 
of  a  time  fixed  and  given  by  the  Judgment  of 
the  circuit  court  of  Holt  county  of  January 
16, 1909,  defendant  was  not  compelled  to  open 


this  road  at  any  definite  date,  so  far  as  the 
penalty  here  is  concerned.  The  order  made 
by  the  Holt  <drcult  court  after  the  former, 
case  got  back  there  was  otherwise,  to  say 
the  very  least  exceedingly  Informal.'  McQuil- 
lin's  MlssouM  Practice,  {  2295.  There  should 
have  been  included  in  it  an  order  fixing,  or 
renewing,  the  time  to  defendant  to  deliver 
possession,  since,  the  old  or  former  order  aa 
to  such  time  had  lapsed  by  reason  of  the 
appeal  and  the  delay  thereunto  incident  As 
it  happened  here,  the  time  formerly  given 
might  have  been  amply  sufficient  But  we  are 
comi>elled  to  make  a  general  rule  which  will 
apply  to  all  cases.  The  next  case  of  this 
sort  may  be  affirmed  in  a  case  where  much 
fencing  is  required,  and  when  there  is  a  crop 
upon  the  land  in  dispute  which  will  require 
six  months  or  more  within  which  to  mature. 
This  is  a  penal  action  of  a  sort  so  severe  as 
to  t>e  almost  confiscatory;  and.  In  the  ab- 
sence of  a  renewal  order  to  deliver  possession 
in  compliance  with  the  provisions  of  section 
10463,  plaintiff  cannot  recover  even  tor  the 
time  elapsed  after  January  16,  1909.  We 
have  already  disposed  of  other  days  for 
which  the  penalty  is  sought 

These  views  lead  us  to  the  conclusion  that 
the  learned  Judge  nisi  was  correct  in  his  rul- 
ing, and  that  the  Judgment  should  be  affirm- 
ed.   It  is  so  ordered. 

WALKER,  P.  J.,  and  BROWN,  J.,  concur. 


MAHOPOULOS  V.  CHICAGO,  R.  L  &  P.  RY. 
CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  24.  1914.) 

1.   AfPEAL    AND     EbBOB    (J    14*)— PEBntOTlON 

OF  APPBAI/— Stattjtks. 

After  an  appeal  was  duly  allowed  by  the 
trial  court  the  appellant  could  not  in  the  Su- 
preme Court,  dismiss  it,  and  sue  out  therefrom 
a  writ  of  error,  where  no  transcript  of  the  rec- 
ord had  been  filed,  as  required  by  Rev.  St.  1900, 
f  2048,  and  court  rule  28  (73  S.  W.  viii) . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    {{    4&-67;     Dec.    Dig.    i 

2.  Evidence  ({  43*)— Jumciai,  Notice. 

The  Supreme  Court  will  take  judicial  no- 
tice of  its  own  records,  to  determine  whether 
the  transcript  required  to  perfect  an  appeal 
has  been  filed  by  an  appellant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fj  62-65 ;    Dec.  Dig.  §  43.*] 

Error  to  Circuit  Court,  Jackson  County; 
R.  H.  Middlebrook,  Judge. 

Action  by  Vadlike  Mahopoulos  against  the 
Chicago,  Rock  Island  &  Pacific  Bailway  Com- 
pany. There  was  a  Judgment  for  defendant 
and  plaintiff  brings  error.    Writ  quashed. 

Beinhardt  Schibsby  &  Muenich,  J.  C.  Bos- 
enberger,  and  Kersey  C.  Reed,  all  of  Kansas 
City,  for  plaintiff  in  error.  Paul  E.  Walker, 
of  Topeka,  Kan.,  and  Sebree,  Conrad  &  Wen- 
dorff,  of  Kansas  City,  for  defendant  in  error. 
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WALKER,  P.  J.  Plaintiff  brought  salt  In 
the  circuit  court  of  Jackson  county  against 
defendant  for  damages  for  the  killing  of  her 
husband,  by  one  of  defendant's  trains,  on  the 
latter's  line  of  railway  near  Liberty,  Mo.,  on 
the  Ist  day  of  May,  1908.  A  trial  before  a 
jury  resulted,  in  a  verdict  for  defendant,  from 
which  plaintiff  appealed.  The  order  granting 
the  appeal  was  dated  September  22,  1909. 
She  thereafter  perfected  her  appeal  In  the 
trial  court,  by  filing  her  bill  of  exceptions. 
No  further  steps  were  taken  by  plaintiff  until 
September  19, 1910,  when  her  counsel  In  vaca- 
tion offered  to  file  In  this  court  what  may  be 
termed  a  declaration  of  dismissal,  If  its  char- 
acter may  be  so  designated  from  the  state- 
ments made  In  regard  thereto  In  affidavits; 
the  paper  Itself  not  being  before  us  and  not 
found  In  the  files.  The  clerk  declined  to  file 
this  paper,  because  there  was  nothing  on  file 
from  which  It  could  be  determined  whether 
an  appeal  had  been  granted.  Subsequently 
this  paper  was  filed  by  the  clerk  as  of  June 
19,  1910. 

On  the  same  day  plaintUTs  counsel  sued 
out  a  writ  of  error,  and  on  September  26, 
1910,  transmitted  same  with  an  uncertified 
copy  of  the  verdict  of  the  jury  and  the  judg- 
ment rendered  thereon,  with  the  required 
docket  fee,  to  the  clerk  of  this  court,  who 
filed  the  same  on  September  27,  1910.  The 
timeliness  of  plaintilTs  action  is  not  In  ques- 
tion so  far  as  the  writ  of  error  Is  concerned, 
if  the  facts  authorized  the  suing  out  of  the 
writ;  but  we  are  confronted  with  the  more 
serious  problem  as  to  whether  the  plaintiff, 
not  having  compiled  with  section  2048,  R.  S. 
1909,  which  requires  the  filing  in  this  court 
of  a  short  or  long  form  of  transcript  to  per- 
fect an  appeal,  can  by  a  mere  written  memo- 
randum, aflldavlt,  or  other  paper,  not  bearing 
the  signature  of  the  clerk  and  seal  of  the 
trial  court  showing  Its  genuineness,  dismiss 
an  appeal  which,  although  regularly  taken 
and  perfected  In  the  lower  court,  has  never 
been  brought  within  the  jurisdiction  of  this 
court  as  required  by  our  procedure. 

[1.2]  Appellate  proceedings  being  purely 
statutory,  a  party,  to  avail  himself  of  any 
right  thereunder,  must  comply  with  the  re- 
quirements of  the  enabling  statute.  Thomas 
V.  Elliott,  215  Mo.  598,  602,  114  S.  W.  987; 
State  ex  rel.  y.  Broaddus,  216  Mo.  336,  342, 
116  8.  W.  1018.  If,  therefore,  an  appeal  has 
been  taken  and  perfected  In  the  trial  court, 
before  the  appellate  court  can  take  cogniz- 
ance of  same  for  any  purpose,  the  statute 
and  rules  of  the  court  regulating  the  transfer 
and  filing  here  of  the  records  and  proceed- 
ings in  such  case  must  be  complied  with. 
This  court  in  the  exercise  of  its  appellate  ju- 
risdiction can  ooiy  act  upon  the  records  or 
properly  certified  proceedings  before  It  of 
subordinate  tribunals,  and  the  manner  in 
which  ew}i  records  or  proceedings  may  be 
submlttod  lor  consideration  Is  clearly  defined 
in  section  2048,  supra,  and  our  rule  28  (73  S. 


W.  vlli).  In  the  case  at  bar,  therefore,  the 
court  could  only  be  regularly  apprised  of  the 
fact  that  an  appeal  had  been  taken  by  the 
filing  here  of  a  properly  certified  transcript 
of  the  proceedings  of  the  trial  court  or  a 
copy  of  the  judgment  and  the  order  granting 
the  appeal.  This  course  is  a  prerequisite  to 
the  dismissal  of  the  appeal,  and  such  dis- 
missal must  be  entered  before  a  writ  of  error 
can  properly  be  sued  out 

We  take  judicial  notice  of  our  own  records 
(Chicago,  etc.,  Co.  v.  Bryan,  195  Mo.  590,  92 
S.  W.  906,  6  Ann.  Cas.  751),  and  up  to  this 
time  there  Is  nothing  either  in  the  files  or 
record  entries  In  regard  to  this  case  to 
show  that  plaintiff  has  dismissed  her  appeal. 
While  much  Inclined  to  review  any  case  upon 
its  merits,  where  It  appears  that  there  has 
been  a  substantial  compliance  with  the  re- 
quirements of  orderly  procedure,  the  case  at 
bar  does  not  present  these  features;  on  the 
contrary,  plaintiff  has  failed  to  comply  with 
the  plain  provisions  of  the  statute,  and  the 
rule  of  the  court,  which  would  have  enabled 
her  to  dismiss  the  appeal  and  would  have 
authorized  a  review  of  this  case  under  the 
writ  of  error. 

We  do  not  determine,  because  not  war- 
ranted in  so  doing  by  the*  facts,  what  our  rul- 
ing would  have  been,  if  plaintiff  had  per- 
fected her  appeal  here  and  had  dismissed 
same  after  the  suing  out  of  the  writ  of  er- 
ror and  before  the  defendant  filed  its  mo- 
tions to  affirm  the  judgment  and  quash  the 
writ.  It  will  suffice  to  say  that  there  is  noth- 
ing before  us  for  review. 

From  all  of  the  foregoing  it  follows  that 
the  writ  of  error  must  be  quashed;  and  It 
Is  so  ordered. 

BROWN  and  FARIS,  JJ.,  concur. 


FARIS  et  al.  v.  MOORE  et  aL 

(Supreme   Court   of  Miseouri,  Division  No.  2. 

March  24,  1914.) 

1.  Cancellation  of  Instkumenis  (§  12*)  — 
Void  Deed— Adequacy  of  Leoal.  Remeot. 

If  a  deed  executed  at  a  sale  under  a  deed 
of  trust  be  void,  an  equitable  action  to  set  aside 
the  deed  cannot  be  maintaiaed ;  plaintiff's  legal 
remedy  by  ejectment  being  adequate. 

[Ed.  Note.— For  other  cases,  see  Cancellatioa 
of  Instruments,  Cent.  Dig.  H  U,  12;  Dec  Dig. 
§  12.*] 

2.  Limitation  of  Acnons  (§  19*)— Action  to 
Recoveb — Kealtt. 

Rev.  St  1909,  $  1879,  requiring  all  suits 
to  recover  lands  or  their  possession  to  be 
brought  within  ten  years,  includes  an  action  to 
set  aside  a  trustee's  deed  made  at  a  sale  under 
a  deed  of  trust  and  to  recover  possession  of  the 
land  and  redeem  from  the  trust  lien  and  for 
an  accounting  for  rents. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  i§  73-85;  Dec  Dig.  { 
19.*] 

3.  Limitation  of  Actions  (|  74*)— Aocedal 
OF  Action. 

Rev.  St  1909,  §  1887,  provides  that,  if  one 
entitled  to  commence  an  action  or  to  make  any 
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entry,  be  insane  when  the  right  first  accrues, 
the  time  during  which  such  disability  shall  con- 
tinue is  not  a  part  of  the  time  limited  for  com- 
mencing such  action  or  making  such  entry,  but 
such  person  may  bring  such  action,  etc,  after 
the  time  so  limited  and  within  three  years  after 
such  disability  is  removed,  provided  that  no 
such  action  snail  be  commenced  after  24  years 
after  the  cause  of  action  or  right  of  entry  ac- 
crues. Held,  that  one  who  was  insane  when  he 
executed  a  trust  deed  and  at  all  times  there- 
after had  24  years  from  the  time  when  defend- 
ants entered  upon  the  land  claiming  ownership 
under  their  alleged  purchase  upon  foreclosure 
of  the  trust  deed,  within  which  to  commence 
an  action  to  set  aside  the  trust  deed  and  the 
deed  made  at  the  sale,  and  recover  the  land. 

[Ed.  Note.— For  other  cases,  see  lamitation 
of  Actions,  Cent  Dig.  SI  413,  414;  Dec  Dig. 
i  74.*] 

4.  Remaindebs  (S  17*) —Actions  — Limita- 
tions—Applicabh-itt  OF  Statute. 

Rev.  St.  1909,  g  1881,  permitting  an  in- 
sane  person  to  sue  within  three  years  after  his 
disability  is  removed,  provided  that  the  action 
shall  not  be  commenced  after  24  years  after  the 
cause  of  action  has  accrued,  does  not  apply  to 
require  the  commencement  of  the  action  within 
24  years  from  its  accrual  in  case  of  a  remain- 
derman who  is  prevented  from  maintaining  the 
action  by  the  existence  of  the  outstanding  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  §{  12-17;   Dec  Dig.  §  17.*] 

5.  Limitation  of  Actions  (J  74*)— Statutes 
Applicabi-b— Recovkbt  OF  Land. 

In  view  of  Rev.  St  1909,  §  1887,  providing 
that  the  article  shall  apply  to  actions  "other 
than  those  for  the  recovery  of  real  estate," 
section  1888,  subd.  3,  and  section  1894,  requir- 
ing certain  actions  to  be  brought  within  ten 
years,  and  providing  that  any  person  who  is 
insane  may  bring  such  actions  within  the  times 
limited  in  the  article,  would  not  apply  to  an  ac- 
tion by  an  insane  person  to  set  aside  a  trust 
deed  purporting  to  have  been  executed  by  him 
and  the  sale  thereunder. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  {$  413,  414;  Dec  Dig. 
J  74.*] 

6.  CoNSTiTUTiONAi.  Law  (§  308*)— Limitation 
OF  Actions  (S  4*)— Due  Peocess  of  Law- 
Statute  of  LliflTATION. 

Rev.  St  1909,  §  1881,  providing  that  i* 
any  person  entitled  to  commence  an  action  be 
insane,  the  time  of  his  disability  shall  not  be 
a  part  of  the  time  limited  for  the  commence- 
ment of  the  action,  provided  that  no  such  ac- 
tion shall  be  commenced  by  such  a  person  aft- 
er 24  years  after  the  cause  of  action  accrues, 
does  not  deprive  insane  persons  of  their  prop- 
erty without  due  process  of  law  by  finally  bar- 
ring an  action  within  24  years. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  i  925;  Dec  Dig.  § 
808;*  Limitation  of  Actions,  Cent  Dig.  §{  10, 
11;  Dec  Dig.  §  4.*] 

7.  Limitation  of  Actions  (S  4*)— Constbuo- 
TION  OF  Statutes. 

Statutes  of  limitation  are  viewed  with  fa- 
vor and  will  not  be  held  unconstitutional  unless 
plainly  unreasonable. 

[Ed.  Note. — For  other  cases,  -see  Limitation 
of  Actions,  Cent  Dig.  §S  10,  11;  Dec  Dig.  | 
4.*] 

Appeal  from  Circuit  Court,  St  Charles 
County;  James  D.  Barnett,  Judge. 

Action  by  Mary  C.  Faris  and  others 
against  A.  6.  Moore  and  others.    From  a  Judg- 


ment for  defendants,  plalntUb  appeal    Af- 
firmed. 

Action  In  equity  to  redeem  from  sale  under 
deed  of  trust,  to  set  aside  deeds,  and  recover 
real  estate  with  the  rents  thereof.  From  a 
Judgment  for  defendants,  plalntliTs  appeal. 

This  action  was  originally  prosecuted  by 
one  William  J.  Farls,  an  alleged  Insane  per- 
son, through  his  guardian,  against  defendants 
Moore,  Ball,  and  one  Anton  G.  Orf.  Since 
the  trial  below,  the  plaintiff  and  Anton  G. 
Orf,  the  principal  defendant,  have  died,  and 
the  cause  has  been  revived  at  the  instance 
and  In  the  name  of  heirs  of  the  original  ap- 
pellant against  the  heirs  and  devisees  of  An- 
ton G.  Orf,  the  deceased  defendant  The 
petition  filed  by  the  guardian  of  the  original 
plaintiff,  William  J.  Faris,  alleges:  That  on 
and  before  January  18,  1876,  said  Farls  was 
a  person  of  unsound  mind  and  Incapable  of 
managing  his  affairs.  That  on  said  January 
18, 1876,  the  defendant  S.  M.  Ball,  well  know- 
ing that  William  J.  Faris  was  a  person  of 
unsound  mind,  fraudulently  Induced  blm  to 
execute  and  deliver  a  deed  of  trust  to  defend- 
ant A.  G.  Moore,  purporting  to  convey  to 
said  Moore  a  tract  of  land  In  St  Charles 
county.  Mo.,  containing  85  acres  In  trust  to 
secure  to  defendant  Ball  the  payment  of 
promissory  notes  aggregating  $800.  That 
on  February  27,  1878,  and  before  all  the  In- 
debtedness recited  in  said  deed  of  trust  became 
due,  the  said  A.  G.  Moore,  pretending  to  act 
under  a  power  of  sale  contained  in  the  deed 
of  trust,  sold  the  land  described  therein  to 
defendant  S.  M.  Ball,  and  executed  a  trus- 
tee's deed  purporting  to  convey  the  legal  ti- 
tle of  the  aforesaid  land  to  said  Ball,  which 
deed  of  trust  and  trustee's  deed  were  duly 
recorded  in  the  land  records  of  St  Charles 
county.  Said  petition  further  recites  that  on 
April  6,  1896,  defendant  S.  M.  Ball  executed 
and  delivered  to  one  Anton  G.  Orf  (one  of 
the  original  defendants  herein)  a  deed  pur- 
porting to  convey  to  said  Orf  the  aforesaid 
real  estate.  In  said  petition  It  is  further 
alleged  that  said  defendants  S.  M.  Ball  and 
Anton  G.  Orf  have  been  in  the  possession 'of 
the  real  estate  in  controversy  since  March 
1,  1878,  and  have  unlawfully  received  and 
retained  the  rents  and  profits  thereof  during 
all  that  time.  Wherefore  a  Judgment  was 
prayed  permitting  the  said  William  J.  Farls 
to  redeem  the  aforesaid  land  from  the  in- 
debtedness secured  by  the  deed  of  trust; 
that  said  trustee's  deed  and  the  deed  from 
Ball  to  Orf  be  set  aside;  and  that  plaintiff 
recover  the  rental  value  of  the  property  in 
controversy  during  all  the  time  it  has  been  in 
the  possession  of  defendants,  amounting  to 
the  alleged  sum  of  $10,672,  less  the  indebted- 
ness secured  by  the  aforesaid  deed  of  trust 
Said  petitioner  also  demanded  that  the  pos- 
session of  said  real  estate  be  restored  to  Wil- 
liam  J.  Farls. 

The  answers  of  defendants  admit  the  eze- 
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cation  and  dellveir  of  tbe  aforesaid  deed  of 
trust  and  trustee's  deed,  likewise  tbe  deed 
from  Ball  to  Orf,  and  allege  that  said  deeds 
were  each  made  and  received  for  a  valuable 
consideration  and  In  good  faith  without  any 
knowledge  of  tbe  alleged  insanity  of  William 
J.  Faris.  Said  defendants  further  aver  that 
they  have  been  In  open,  notorious,  adverse, 
and  continuous  ];K>88e8slon  of  the  real  es- 
tate In  controversy  since  February  27,  1878, 
a  period  of  30  years  and  6  months,  and  In- 
terpose tbe  24-year  statute  of  limitation  (sec- 
tton  1881,  R.  S.  1909)  as  a  bar  to  plaintiffs' 
alleged  right  to  recover  in  this  case. 

The  reply  of  plaintiffs  reasserts  the  Insani- 
ty and  mental  incapacity  of  said  William  J. 
Faris  at  tbe  time  his  cause  of  action  accrued, 
and  alleges  that  said  insanity  continued  up 
to  the  date  when  this  action  was  instituted. 
For  a  further  reply  it  is  also  asserted  that 
section  1881,  R.  S.  1909  (the  24-year  statute 
of  limitation),  is  in  conflict  with  section  30, 
art  2,  Constitution  of  Missouri,  and  section 
1,  art  14  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  In  that  said  stat- 
ute deprives  the  plaintiff  of  his  property 
without  due  process  of  law. 

Such  other  facts  as  are  necessary  to  a  fall 
understanding  of  the  case  will  be  noted  in 
our  opinion. 

McShane  &  GkMdwln,  of  St  Louis,  and  Sut- 
ton &  Huston,  of  Troy,  for  appellants.  Wil- 
liam F.  Broadhead,  of  Clayton,  and  Charles 
Martin,  of  Troy,  for  respondenta 

L  Equity — Remedy  at  Iaw. 
BROWN,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  briefs  filed  by  plaintiffs  as- 
sert that  on  account  of  certain  defects  in  the 
execution  and  acknowledgment  of  the  trus- 
tee's deed  from  Moore  to  Ball  said  deed  is 
void  on  Its  face.  This  contention  is  unten- 
able. If  the  trustee's  deed  be  void,  then  the 
plaintiff  cannot  recover  in  this  equitable  ac- 
tion, because  of  tbe  existence  of  a  complete 
remedy  at  law  by  ejectment  Benton  Coun- 
ty v.  Morgan,  163  Mo.  661,  loc.  clt  678,  64  S. 
W.  119,  and  McKee  v.  Allen,  204  Mo.  655,  loa 
clt  674,  103  8.  W.  76. 

II.  LimitaUon. 

The  plaintiffs'  petition  alleges  that  the  deed 
of  trust  and  trustee's  deed  purport  to  pass 
the  legal  title,  and  the  case  seems  to  have 
been  tried  on  the  theory  that  defendants  are 
Invested  with  the  legal  title,  but  that  said 
legal  title  is  voidable,  because  of  the  alleged 
mental  incapacity  of  William  J.  Faris  to 
make  the  deed  of  trust,  and  the  further  al- 
leged fact  that  tbe  sale  under  such  deed  of 
trust  was  prematurely  made. 

We  do  not  think  a  detailed  statement  of 
the  evidence  is  necessary  to  a  full  under- 
standing of  the  issnes  upon  which  the  case 
must  be  decided.  Such  evidence  satisfacto- 
rily proves  the  mental  incapacity  of  plaintiff 


on  January  18,  1876,  and  continuously  there- 
after up  to  the  date  this  suit  was  instituted. 
It  also  proves  that  defendants  have  been  in 
open,  notorious,  continuous,  and  adverse  pos- 
session of  the  property  in  controversy  since 
February  27,  1878  (the  date  of  the  trustee's 
sale).  This  possession  is  practically  admit- 
ted by  the  allegations  contained  In  plaintiffs' 
petition.  William  J.  Faris  had  not  been  ad- 
Judged  insane  when  he  executed  the  deed  of 
trust,  and  he  was  not  under  the  active  guard- 
ianship of  any  one  until  he  was  66  years  of 
age,  or  until  about  a  year  before  this  suit 
was  instituted,  though  it  is  claimed  he  was 
adjudged  insane  at  an  earlier  date.  Conced- 
ing the  full  force  of  plaintiffs'  contention  that 
William  J.  Faris  was  mentally  incapable  of 
managing  his  affairs  in  1876  when  he  execut- 
ed the  deed  of  trust  and  that  such  mental 
incapacity  continued  until  the  commencement 
of  this  action,  and  conceding  the  further  fact 
that  tbe  deed  of  trust  was  prematurely  fore- 
closed, his  right  to  recover  the  land  sued  for 
turns  squarely  upon  the  24-year  statute  of 
limitation,  which  reads  as  follows:  "If  any 
person  entitled  to  commence  any  action  in 
this  article  spedfled  or  to  make  any  entry  be, 
at  the  time  such  right  or  title  shall  first 
descend  or  accrue,  either  within  the  age  of 
twenty-one  years,  or  insane,  or  imprisoned 
on  any  criminal  charge  or  in  execution  upon 
some  conviction  of  a  criminal  offense  for  any 
time  less  than  life,  or  a  married  woman,  the 
time  during  which  such  disability  shall  con- 
tinue shall  not  be  deemed  any  portion  of 
the  time  in  this  article  limited  for  the  com- 
mencement of  such  action  or  the  making  such 
entry ;  but  such  person  may  bring  such  action 
or  make  such  entry  after  Uie  time  so  limited, 
and  within  three  years  after  such  disability 
is  removed:  Provided,  that  no  such  action 
shall  be  commenced,  had  or  maintained  or 
entry  made  by  any  person  laboring  under  the 
disabilities  specified  in  this  section,  after 
twenty-four  years  after  the  cause  of  such  ac- 
tion or  right  of  entry  shall  have  accrued." 
Section  1881,  R.  S.  1909. 

[2]  The  section  of  law  above  quoted  Is 
found  in  article  8,  c.  21,  R.  S.  1009,  and  to 
arrive  at  a  proper  understanding  of  the  same 
we  must  consider  the  first  section  of  said  ar- 
ticle (section  1879)  which  fixes  the  general 
period  of  limitation  at  10  years  for  the  in- 
stitution of  all  suits  to  recover  lands  or  to 
recover  the  possession  thereof.  Said  section 
1879,  supra,  has  been  held  to  embrace  actions 
in  equity  to  set  aside  deeds  made  to  defraud 
creditors  (Rogers  v.  Brown,  61  Mo.  187) ;  ac- 
tions to  assign  dower  when  such  dower  is 
held  by  an  adverse  claimant  (Robinson  v. 
Ware,  94  Mo.  678,  8  S.  W.  153).  In  short 
by  its  very  language  it  embraces  the  suit  now 
in  Judgment  which  is  an  action  to  set  aside 
deeds  and  recover  the  possession  of  real  es- 
tate; and  the  fact  that  plaintiff  asks  to  re- 
deem from  the  lien  of  the  deed  of  trust  and 
demands  an  accounting  for  rents  does  not 
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change  the  situation.  Then  comes  section 
1881  (hereinbefore  quoted),  which  extends  the 
time  during  which  actions  to  recover  real 
estate  may  be  Instituted  by  persons  who  are 
Insane  at  the  time  their  causes  of  action  ac- 
crue to  any  date  within  three  years  after 
their  sanity  be  restored,  provided  that  sucii 
action  cannot  be  Instituted  at  a  later  period 
than  24  years  after  the  accrual  thereof. 

[3]  Section  1881,  supra,  Is  not  ambiguous 
when  its  words  are  given  their  ordinary  and 
obvious  meaning.  As  applied  to  the  facts  in 
this  case,  the  accrual  of  the  cause  of  action 
to  William  J.  Farls  was  the  date  when  de- 
fendants entered  Into  the  adverse  possession 
of  the  land  In  controversy,  to  wit,  February 
27,  18T8  (Boyd,  Whltehlll  v.  Weber,  193  Pa. 
663,  44  Att.  1078),  and  said  FarU  had  Just 
24  years  from  that  date  In  which  to  begin 
this  action;  and,  as  it  was  not  instituted 
during  that  period,  be  and  those  claiming 
under  him  are  completely  barred  from  main- 
taining It  These  views  are  strongly  support- 
ed by  the  able  opinion  of  Judge  Graves  In  De 
Hatre  v.  Edmonds,  200  Mo.  246,  loc  dt.  274, 
276,  98  S.  W.  744,  10  L.  R.  A.  (N.  S.)  86, 
and  the  case  of  Grabam  v.  Wilson,  168  Mo. 
App.  185,  loc.  clt.  193, 163  8.  W.  83.  In  those 
cases  the  disability  relied  upon  was  cover- 
ture, but  the  disabilities  of  coverture  and  in- 
sanity are  governed  by  the  same  section  of 
the  statute. 

[4]  What  we  have  here  said  does  not  apply 
to  persons  holding  an  estate  in  remainder 
when  the  existence  of  an  outstanding  estate 
for  life  or  some  particular  estate  renders  It 
unlawful  for  such  remainderman  to  enter  in- 
to or  maintain  an  action  to  recover  posses- 
sion. 

[(]  Appellants'  counsel,  however,  insist  that 
this  action  Is  not  governed  by  the  limitations 
contained  in  section  1881,  supra  but  by  the 
third  subdivision  of  section  1888,  and  by  sec- 
tion 1894,  R.  S.  1909,  and  cite  in  support  of 
that  insistence  Lile  v.  Kincald,  160  Mo.  App. 
loc.  dt.  308,  142  S.  W.  434;  Loomls  v.  Mo. 
Padflc  By.  Co.,  165  Mo.  469,  65  S.  W.  962; 
Hunter  v.  Hunter,  50  Mo.  445 ;  Newton  v. 
Rebenack,  90  Mo.  App.  650;  White  v.  Pen- 
dry,  25  Mo.  App.  642 ;  Stark  v.  Zehnder,  204 
Mo.  442, 102  S.  W.  992 ;  and  ElUott  v.  Landls 
Machine  Co.,  236  Mo.  546,  139  S.  W.  356. 

Sections  1888  and  1894  are  a  part  of  artlde 
9,  c.  21,  R.  S.  1909,  and  the  very  first  sec- 
tion thereof  recites  that  said  article  relates 
to  actions  "other  than  those  for  the  recovery 
of  real  estate";  so  that  this  Insistence  of 
plaintiCTs  is  entirely  untenable. 

III.  Constltatlonallty  of  Statute  of  Lim- 
itation. 

[6]  The  last  contention  of  appellants'  coun- 
sel is  that  said  section  1881  Is  unconstitu- 
tional, in  that  it  deprives  insane  persons  of 
their  property  without  due  process  of  law. 
This  contention  is  not  supported  by  any  ad- 
judicated case  in  America,  or  elsewhere,  so 


far  as  we  have  been  able  to  discover.  Said 
section  1881  may  occasionally  result  in  in- 
sane persons  losing  their  real  estate — such 
misfortunes  also  frequently  happen  to  people 
who  are  sane,  but  through  some  mischance 
neglect  their  property.  Liberal  provisions 
have  been  made  for  securing  guardians  to 
protect  the  property  of  insane  persons  by 
article  19,  c.  2,  R.  S.  1909,  so  that  the  danger 
of  such  Insane  persons  losing  thdr  real  es- 
tate through  the  statutes  of  limitation  is  not 
very  great 

[7]  It  is  a  matter  of  public  interest  that 
the  titles  to  real  estate  shall,  so  far  as  prac- 
ticable, be  settled  during  the  generation 
when  such  titles  become  unsettled  or  clouded, 
rather  than  pass  the  mistakes  or  even  the 
wrongs  of  one  generation  down  to  be  visited 
upon  remote  posterity  or  remote  grantees. 
Consequently  statutes  of  limitation  are  look- 
ed upon  with  favor,  and  will  not  be  held  un- 
constitutional unless  they  are  plainly  unrea- 
sonable. 25  Cyc.  pp.  986,  987.  We  are  un- 
able to  see  anything  unreasonable  In  the 
24-year  statute  of  limitation  as  applied  to 
Insane  persons,  and,  finding  no  reversible  er- 
ror In  the  record,  the  Judgment  of  the  cir- 
cuit court  win  be  affirmed. 

It  is  so  ordered. 

WALKER,  P.  J.,  and  FARIS,  J.,  concur. 


LACKLAND  et  aL  v.  RENSHAW  et  aL 

(Supreme  Court  of  Missoari,  Division  No.  2. 

Feb.  17,  1914.     Rehearing  Denied 

March  24,  1914.) 

1.  PmNCIPAL  AND   SUBETT   (§  59*)— LIABILITY 
OF    SDBKTT— C0NTBAOT8— CONSTBDOTION. 

The  rule  that  a  surety  is  a  favorite  of  the 
law,  and  that  a  claim  against  him  must  be 
strictly  construed  in  his  favor,  does  not  apply 
to  a  bond  executed  for  a  consideration  by  a 
corporation  organized  to  make  such  bonds  for 
a  profit,  and  its  contracts  must  be  construed 
most  strictly  in  favor  of  the  obligee. 

[Ed.  Note. — For  other  cases,  see  Prindpal 
and  Surety,  Cent  Dig.  §f  103,  103%;  Dec. 
Dig.  i  59.*] 

2.  Prinoipai,  and   Subett   (J   100*)  —  Dis- 

CHABGE  OF  SUBETT— ChANQE  OF  OBUQATION 

Secuhed. 

The  surety  for  a  consideration  in  a  bond 
conditioned  on  performance  of  a  building  con- 
tract providing  that  should  any  alteration  be 
required  in  the  work  described,  a  reasonable 
valuation  thereof,  added  or  omitted,  should  be 
made  by  the  architect,  and  the  contract  price 
be  increased  or  diminished,  was  not  released 
from  liability  merely  because  the  architect  did 
not  make  an  estimate  in  advance  of  the  cost 
of  changes,  and  order  the  changes  in  writing, 
but  the  contractor  and  the  owner  and  superin- 
tendent for  the  architect  made  a  list  of  changes 
after  completion  and  agreed  on  allowances 
therefor  which  was  approved  by  the  architect 

[Ed.  Note. — For  other  cases,  see  Prindpal 
and  Surety,  Cent  Dig.  §S  162-166 ;  Dec.  Dig.  i 
100.»] 

3.  Pbincipal   and   Surety   (J  100*)  —  Dis- 
CHABOE  OF  Subett— Acts  GoNSTirnriNo. 

The  surety  for  a  consideration,  in  a  bond 
conditioned  on  the  performance  by  the  contrac- 
tor of  a  building  contract,  stipulating  for  pay- 
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ment  in  installmenta  and  final  payment,  on  the 
architect  certifying  that  all  the  work  for  which 
payment  was  to  become  dae  has  been  done  to 
his  satisfaction,  was  not  discharged  from  lia- 
bility merely  because  the  owner  made  partial 
payments,  parsuant  to  ordera  of  the  architect 
ordering  payments  to  the  contractor  on  ac- 
count of  tile  contract,  and  all  the  moneys  paid 
were  applied  to  the  payment  of  work  done  and 
materials  furnished  for  the  building. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Sure^,  Cent  I>ig.  g§  162-165;  Dec  Dig. 
{  100.*] 

4.  Pbinoipai.  and  Subett  ({  100*)  —  Das- 

CHABOE  OF  SURETT— Acts  CoN8TlTnTlNO. 

Where  advances  to  a  building  contractor, 
made  before  maturil?,  were  actnally  used  to 
pay  for  labor  and  materials  in  the  building,  the 
contractor's  surety,  undertaking  for  a  compen- 
sation to  insure  performance  of  the  contract, 
was  not  released  thereby. 

[Eld.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  U  162-165;  Dec.  Dig.  { 
100.»] 

5.  PWWCrPAI.    AND    SiTBETY    (J     123*)    —  Dl8- 

CHABOE  OF  Surety— Acts  Constituting. 
The  surety  for  a  consideration  in  a  bond 
conditioned  on  the  performance  of  a  building 
contract,  stipulating  for  the  completion  of  the 
work  on  a  designated  date,  was  not  discharged 
from  liability  for  the  contractor's  failure  to  pay 
for  labor  and  materials  merely  bevanse  the 
owner  did  not  noti^  the  surety  of  the  contrac- 
tor's failure  to  complete  the  building  in  con- 
tract time,  though  the  bond  stipulated  toj  no- 
tice of  defaults,  where  the  owner  cBd  not  seek 
damages  from  the  surety  for  delay. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  gS  301r-Sll;  Dec.  Dig. 
i  123.»] 

6.  Pbincipal   and   Subett   (f   123*)  —  Dis- 
CBABOE  OF  SuBETY— Acts  Constitutino. 

The  surety  for  a  consideration  in  a  bond 
to  secure  the  performance  of  a  building  con- 
tract, stipulating  that  the  contractor  should 
refund  to  the  owner  all  moneys  paid  by  the  own- 
er in  discharge  of  liens  on  the  premises  nec- 
essary because  of  the  default  of  the  contrac- 
tor to  po<y  claims  for  labor  and  materials,  was 
liable  for  claims  paid  by  the  owner  in  excess  of 
the  contract  price  on  the  contractor's  failure 
to  pay  daims  for  labor  and  materials,  where  It 
received  timely  notice  of  the  claims  and  an  item- 
ized statement  thereof,  and  then  refused  to  act, 
though  it  did  not  receive  notice  of  the  claims 
as  each  was  incurred  by  the  contractor. 

(Ed.  Note.— For  other  cases,  see  Principal 
and  Snrety,  Cent  Dig.  gg  304-311;  Dec.  Dig.  g 
123.»] 

7.  Judgment  (g  257*)— Findings— Judgment. 

A  referee's  findings,  approved  by  the  trial 
court,  is,  under  Rev.  St  1909,  art  2013,  a 
special  verdict  and  judgment  must  be  entered 
in  accordance  therewith. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  g  455;  Dec.  Dig.  g  257.*] 

Appeal  from  St.  Louis  Circuit  Court;  Jas. 
B.  Withrow,  Judge. 

Action  by  Rufus  J.  Lackland  and  others, 
trustees  under  the  will  of  Henry  Shaw,  de- 
ceased, against  Edwin  Renshaw  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Reversed  and  remanded,  witb  dlrec- 
tlons. 

Judson  tc  Green,  of  St  Louis,  for  appel- 
lants. J.  D.  Johnson  and  Loomls  C.  John- 
son, both  of  St  Louis,  for  respondent  Amer- 
ican Surety  Co.  of  New  York. 


BLAIR,  C,  This  controversy  arises  upon 
a  surety  bond  given  to  secure  plaintiffs 
against  loss  by  reason  of  any  failure  of  the 
defendant  contractors  to  perform  their  con- 
tract to  erect  a  building  in  St  Louis.  The 
trial  court)  gave  Judgment  for  the  defendant 
surety  company.  Tlie  questions  presented  re- 
late solely  to  the  efficacy  of  certain  facts  to 
release  the  surety  from  Its  obligation.  Re- 
spondent company  is  in  the  business  of  act- 
ing as  surety,  charging  a  premium  therefor. 
It  had  received  compensation  for  becoming 
surety  on  the  bond  in  suit 

The  defenses  and  findings  upon  which  the 
surety  was  released  below  will  be  examined 
In  order.  They  must  be  viewed  in  the  light 
of  some  applicable  general  principles. 

[1  ]  By  the  general  law  of  suretyship,  evolv- 
ed at  a  time  when  sureties  were  all  of  the 
class  whose  obligations  were  entered  into 
from  motives  of  friendship  and  without  pe- 
cuniary considerations  moving  to  them,  any 
change  In  the  contract  releases  the  surety, 
unless  made  with  his  consent 

"But  the  rule  of  strictisslml  Juris  Is  a 
stringent  one,  and  is  liable  at  times  to  work 
a  practical  injustice.  It  is  one  which  ought 
not  to  be  extended  to  contracts  not  within 
the  reason  of  the  rule,  particularly  when  the 
bond  is  underwritten  by  a  corporation  which 
has  undertaken  for  a  profit  to  insure  the 
obligee  against  a  failure  of  performance  on 
the  part  of  the  principal  obligor."  Hill  v. 
American  Surety  Co.,  200  U.  S.  loc.  dt  202, 
26  Sup.  Ct  170,  50  L.  Ed.  437. 

"The  doctrine  that  a  surety  Is  a  ftivorite  of 
the  law,  and  that  a  claim  against  him  is 
strictisslml  Juris,  does  not  apply  when  the 
bond  or  undertaking  is  executed  upon  a  con- 
sideration by  a  corporation  organized  to 
make  such  bonds  or  undertakings  for  profit 
While  such  corporations  may  call  themselves 
'surety  companies,'  their  business  Is  in  all  es- 
sential particulars  that  of  insurance.  Their 
contracts  are  usually  In  terms  prescribed  by 
themselves,  and  should  be  construed  most 
strictly  in  favor  of  the  obligee.' "  32  Cyc. 
306. 

So  far  the  decisions  are  in  practical  accord, 
though  there  is  a  wide  divergence  of  opinion 
as  to  the  effect  and  application  of  those 
principles. 

In  this  case  one  ground  upon  which  the 
surety  was  held  released  was  that  changes 
had  been  made  In  the  plans  without  the  sure- 
ty's consent 

[2]  The  contract  provided:  "Should  any  al- 
teration be  required  in  the  work  shown  or  de- 
scribed by  the  drawings  or  specifications,  a 
fair  and  reasonable  valuation  of  the  work 
added  or  omitted  shall  be  made  by  the  ar- 
chitects, and  the  sum  herein  agreed  to  be  paid 
for  the  work  according  to  the  original  sped- 
flcatlon  shall  be  Increased  or  diminished  as 
the  case  may  be.  In  case  such  valuation  is 
not  agreed  to,  the  contractors  shall  proceed 
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with  the  alteration  upon  the  written  order  of 
the  architects,  and  the  valuation  of  the  work 
added  or  omitted  shall  be  referred  to  three 
arbitrators"  selected  in  a  prescribed  manner. 
The  referee's  finding  on  this  phase  of  the 
ease  Is  that  alterations  in  the  work  were 
made  from  time  to  time  but  that  the  archi- 
tects did  not  pass  upon  these  changes  and 
determine,  before  each  was  made,  the  sum 
to  be  added  or  deducted  on  account  of  it; 
that  the  changes  were  not  made  upon  the 
written  order  of  the  architects,  nor  was  arbi- 
tration asked  by  the  contractors.  He  finds 
that  In  July,  after  the  building  was  nearing 
completion,  the  contractors  and  the  repre- 
sentative of  plaintiffs,  and  local  superintend- 
ent for  the  architects,  went  over  the  building 
and  made  a  list  of  changes;  having  made 
the  list,  the  parties  agreed  upon  the  sums  to 
be  added  and  subtracted.  The  list  of  chang- 
es and  agreed  allowances  were  put  In  writ- 
ing and  signed  by  the  parties  and  approved 
and  signed  by  the  architects.  The  net  re- 
sult was  the  enhancement  of  the  contract 
price  by  $391  and  the  payment  of  that  addi- 
tional sum  to  the  contractors.  The  referee 
concludes  his  finding  on  this  branch  of  the 
case  thus:  "So  far  as  the  allowances  made 
in  this  exhibit  to  the  defendants  Rensbaw, 
for  changes  and  alterations,  are  concerned, 
the  referee  believes  and  finds  they  were  fair 
and  reasonable,  and  not  In  excess  of  their 
true  value;  but,  as  already  suggested,  they 
were  not  agreed  upon  in  the  manner  provid- 
ed for  in  the  contract"  On  his  view  the  de- 
partures from  the  contract  made  were:  (1) 
The  failure  of  the  architects  to  fix  the  In- 
crease or  decrease  of  the  contract  price  be- 
fore the  change  was  made;  <2)  that  the 
changes  were  not  made  upon  the  written  or^ 
der  of  the  architect;  and  (3)  that  arbitration 
was  not  requested  by  the  contractors.  By 
the  quoted  clause  of  the  contract,  the  parties 
had  the  right  to  alter  the  plans,  and  a  fair 
and  reasonable  Increase  or  decrease  in  the 
contract  price  was  to  follow  any  such  altera- 
tion. The  architects  were  to  determine  what 
Increase  or  decrease  was  fair  and  reasonable 
In  each  case.  That  was  the  extent  of  the 
surety's  interest.  That  was  done  in  this 
case.  The  contract  does  not  spedflcally  pro- 
vide that  the  architects  shall  make  their  es- 
timate In  advance  of  the  doing  of  the  work 
under  the  changed  specifications.  Such  a 
construction  of  the  first  sentence  of  this  par- 
agraph of  the  contract  Is  merely  an  inference 
from  the  following  sentence,  the  real  function 
of  which,  however,  is  to  provide  a  method 
whereby  the  contractors  can  be  compelled  to 
proceed  In  case  of  a  disagreement.  In  view 
of  the  principles  above  announced.  It  appears 
the  learned  referee  applied  too  strict  a  rule 
on  this  branch  of  the  case:  The  surety  lost 
nothing,  its  risk  of  loss  was  in  no  way  In- 
creased and,  in  fact,  In  the  end  it  received 
the  exact  protection  to  which  the  contract  en- 
titled it. 


In  Chapman  v.  Eneberg,  95  Mo.  App.  127, 
68  S.  W.  974,  there  was  an  express  provi- 
sion in  the  contract  to  the  effect  that  "no 
work  of  any  description  Is  to  be  considered 
as  extra  work  unless  the  same  shall  have 
been  understood  and  agreed  upon  In  writing 
before  such  work  is  commenced."  That  case 
is  therefore  unlike  the  one  at  bar.  The  con- 
tract provision  and  the  facts  in  S^miture 
Co.  V.  Toll,  133  Mo.  App.  loc.  clt.  407,  113  S. 
W.  650,  resemble  closely  those  In  this  case, 
and  the  decision  therein  is  in  full  accord 
with  the  conclusions  reached  above. 

[3]  Another  ground  upon  which  the  referee 
held  the  surety  released  was  that  plaintiffs 
had  disregarded  the  contract  provisions  as  to 
the  payment  of  Installments  of  the  contract 
price.  The  contract  price  was  $26,838,  and 
was  to  be  paid  in  12  installments  each  falling 
due  when  the  work  reached  a  designated 
stage.  It  being  also  provided  "that  the  final 
payment  shall  be  made  within  ten  days  after 
this  contract  is  completely  finished;  provid- 
ed, that  in  snch  of  the  said  cases  the  archi- 
tects shall  certify  in  writing  that  all  the 
work  upon  the  performance  of  which  the  pay- 
ment is  to  become  due  has  been  done  to  their 
satisfaction."  In  this  connection  the  referee 
finds  that  the  certificates  or  orders  given  by 
the  architects  were  in  the  following  form: 
"No.  1.  Office  of  J.  B.  Legg,  Architect.  St 
Louis,  December  29,  1902.  Missouri  Botani- 
cal Oarden:  Pay  to  the  order  of  Renshaw 
&  Son  one  thousand  five  hundred  ($1,.dOO) 
dollars,  on  account  of  their  contract  for  build- 
ing your  Eddy  factory  building,  S.  W.  Corner 
Market  and  Main  streets.  $1,500.00.  J.  B. 
Legg,  Architect"  The  referee  finds  the  or- 
ders sufficiently  identified  plaintiffs  as  trus- 
tees and  suflldently  identified  the  building 
under  construction  but  holds  the  failure  of 
the  architects  to  specifically  certify  that  the 
work,  upon  the  performance  of  which  the 
payment  became  due,  had  been  done  to  the 
satisfaction  of  the  architects,  released  the 
surety,  and  also  finds  that  certain  payments 
were  made  in  advance  of  the  giving  of  the 
orders,  and  for  this  additional  reason  holds 
the  surety  was  released.  The  referee  ex- 
pressly found  that  all  the  money  paid  went 
Into  the  buUdlng  "in  the  shape  of  work  done 
or  material  furnished." 

In  Wyckhoff  v.  Meyers,  44  N.  T.  loc.  dt 
144,  the  contract  provided  for  final  payment 
npon  the  architects  certifying  that  the  work 
"was  completely  finished."  The  architects 
certified  simply  that  the  final  payment  was 
due  under  the  contract  and  this  was  held 
sufildent. 

In  Bannister  et  al.  v.  Patty's  Ex'rs,  35  Wis. 
215,  the  contract  prolilblted  payments  except 
upon  a  certificate  of  the  architect  setting 
forth  the  amount  of  stone  furnished  and  its 
value,  "and  that  the  same  is  to  his  satisfac- 
tion." The  court  said  (35  Wis.  loc.  dt  226) : 
"The  certificate  does  not  state,  in  terms,  that 
the  work  is  to  the  satisfaction  of  the  su- 
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perlntendent,  bnt  It  fixes  the  value  thereof  at 
the  contract  price,  and  states  no  objection 
thereto.  This,  we  think,  Is  equivalent  to  a 
statement  that  the  work  was  done  to  his  sat- 
isfaction." Other  cases  to  a  like  effect  are 
Anderson  v.  Melslahn,  12  Daly  (N.  Y.)  149; 
Tllden  v.  Buffalo  Office  Building  Co.,  27  App. 
DlT.  510,  50  N.  Y.  Supp.  511. 

Those  were  suits  against  the  owner,  and 
the  certificates  were  held  to  support  an  ac- 
tion by  the  contractor.  They  are  In  point 
here  because  If  a  certificate  is  sufficient  to 
enable  the  contractor  to  force  the  owner  to 
pay,  the  contractor's  surety  could  not  main- 
tain that  they  were  insufficient  to  the  extent 
that  payment  not  under  compulsion  would 
bare  been  unjustifiable. 

No  particular  form  of  certificate  is  requir- 
ed in  a  case  like  this;  and,  no  fraud  on  the 
part  of  the  arcbitects  having  been  so  much  as 
suggested,  and  the  money  paid  having  all 
gone  Into  the  building,  as  the  referee  finds, 
we  hold  the  certificates  in  this  cage  were  suf- 
ficient in  the  circumstances,  and  their  in- 
°  formality  did  not  warrant  Judgment  for  the 
surety. 

[4]  The  additional  question  In  this  con- 
nection is  as  to  the  effect  to  be  given  the 
advancements,  loans,  or  payments  made  be- 
fore the  certificates  were  given  by  the  archi- 
tects. The  date  of  the  first  certificate  was 
December  29,  1902.  The  referee  finds  that 
on  December  4th  the  contractors  received 
from  Mr.  Cunningham,  representing  plain- 
tlffb,  $500,  on  December  13,  ?300,  and  on  De- 
cember 22,  $300,  a  total  of  $1,100.  When 
the  contractors  received  their  first  order 
from  the  architects  (for  $1,500)  they  present- 
ed it  and  were  paid  $400.  Similar  advance- 
ments were  made  on  the  five  succeeding  in- 
stallments. When  the  tenth  Installment  be- 
came due,  the  full  amount  had  already  been 
received  by  the  contractors.  Whenever  a 
BUQ]  was  advanced  a  written  receipt  was 
taken,  reciting  that  it  was  a  loan  upon  the 
security  of  the  next  installment  to  become 
due  under  the  contract  Tbese  advancements 
were  made  without  the  knowledge  of  the 
surety,  and  the  referee  held  the  surety  was 
discharged  thereby.  When  Installments  un- 
der a  contract  secured  by  an  accommoda- 
tion surety  are  paid  before  they  are  due, 
and  without  the  surety's  consent,  the  rule  is 
well  established  that  the  surety  la  thereby 
released.  In  such  case  the  injury  to  the 
surety  is  presumed.  This  is  the  result  of 
the  doctrine  that  such  a  surety  Is  a  favorite 
of  the  law.  The  retention  of  installments  by 
the  obligee  until  the  work  reaches  the  pre- 
scribed stage  is  said  to  furnish  an  incentive 
to  the  contractor  to  complete  the  work  with- 
in tbe  prescribed  time.  Ought  a  presumption 
of  Injury,  or  that  tbe  surety's  risk  was  In- 
creased, be  Indulged  In  this  case?  The  ref- 
eree finds  expressly  that  all  tbese  sums  went 
to  pay  for  labor  and  materials  actually  em- 
ployed in  the  construction  of  the  building. 
»    This  flndlng   conclusively   disproves  injury 


as  a  fact  That  being  true,  and  the  presump- 
tion of  injury,  under  like  circumstances,  in 
favor  of  an  accommodation  surety  being  in- 
dulged because  of  the  rule  that  such  a  surety 
is  a  favorite  of  the  law  and  that  rule  being 
inapplicable  to  a  surety  whose  engagement 
is  undertaken  for  compensation,  no  presump- 
tion of  injury  found  as  a  fact  not  to  have  oc- 
curred ought  to  be  indulged  to  release  such 
a  surety. 

There  is  authority  supporting  this  view. 
American  Surety  C!o.  v.  Scott  &  Co.,  18  Okl. 
loc.  clt  272,  273,  90  Pac.  7;  Monro  v.  National 
Surety  C!o.,  47  Wash.  loc.  clt.  488,  92  Pac. 
loc.  clt  281,  282.  Concerning  a  like  question, 
the  Supreme  Court  of  Washington,  in  I^eg- 
horn  V.  Nydell,  39  Wash.  17,  80  Pac.  883, 
said :  "Whether  this  [a  prepayment]  was  a 
loan,  as  claimed  by  the  respondent  or  an 
advancement  under  the  contract  as  claim- 
ed by  the  appellant  is  wholly  Immaterial. 
The  money  was  used  by  the  contractors  in 
the  construction  of  the  building,  and  the 
appellant  was  benefited  rather  than  prejudic- 
ed by  the  irregular  payments." 

The  surety  in  this  case  is  In  no  position 
CO  complain  that  the  tenderness  courts  see 
fit  to  show  the  accommodation  surety,  always 
an  object  of  the  greatest  solicitude,  is  not 
shown  to  it  Its  situation  is  entirely  differ- 
ent It  is  to  be  dealt  with  in  the  light  of 
its  real  relation  to  the  contract — an  insurer 
of  its  performance. 

[B]  The  learned  referee  also  held  the  sure- 
ty discharged  on  a  third  ground.  The  bond 
l8  conditioned  to  be  void  if  the  contractors 
performed  the  contract,  otherwise  to  remain 
in  full  force  and  effect  Then  follows: 
"Provided,  however,  and  upon  the  following 
further  express  conditions:  First  that  in 
the  event  of  any  default  on  the  i>art  of  the 
principal.  In  the  performance  of  any  of 
the  terms,  covenilnts  or  conditions  of  said 
contract  written  notice  thereof,  with  verified 
statement  of  the  particular  facts  showing 
such  default  and  the  date  thereof,  shall, 
within  ten  days  after  such  default  be 
delivered  to  the  surety  at  its  office,"  in  St. 
Louis.  The  contract  provided  that  the  build- 
ing should  be  completed  May  1,  1903.  April 
28th  plaintiffs  wrote  the  surety  company, 
stating  that  while  the  work  was  progressing 
satisfactorily,  yet  it  appeared  that  the  pay- 
ments to  the  contractors,  as  they  matured 
under  the  contract  were  insufficient  to  meet 
their  labor  bills  in  the  early  stages  of  the 
building,  and  asking  permission  to  pay  "these 
material  bills"  before  installments  under  tbe 
contract  fell  due.  On  May  22d  the  surety 
company  wrote  plaintiffs,  giving  permission 
to  pay  "material  bills  now  due,  upon  the 
order  of"  the  contractors,  and  explaining 
the  delay  in  replying  by  saying  that  it  had 
been  caused  by  delay  in  securing  consent  of 
the  surety's  indemnitors.  The  contractors 
continued  their  work,  and  on  June  30th  plain- 
tiffs, by  their  secretary,  wrote  the  surety 
company,   among   things,  as  follows:    "We 
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desire  now  to  further  notify  yon  that  the 
said  Renshaw  &  Son  are  unable  to  perform 
all  the  conditions  of  their  contract  First, 
the  said  contractors  are  unable  to  make  the 
payments  for  labor  employed  and  material 
furnished  for  the  said  biiildlng  as  it  pro- 
gresses, and  in  order  to  prevent  any  filing  of 
lien  claims  therefor  we  have  found,  and  still 
find,  it  necessary,  to  take  payments  to  the 
subcontractors,  materialmen  and  laborers  di- 
rectly, for  their  said  material  and  services, 
in  advance  of  the  regular  Installments  of 
payments  to  contractors,  and  to  deduct  the 
same  from  the  installments  of  payments  ac- 
croing  thereafter,  to  the  said  contractors. 
While  we  are  empowered  under  the  contract 
to  make  such  payments  and  such  deductlODS, 
we  wish  to  notify  you  of  the  inability  of  the 
contractors  for  lack  of  adequate  means  to 
perform  their  contract,  forcing  us  to  take 
such  steps.  We  have  prepared  a  list  of  all 
the  liabilities  of  said  contractors  remaining 
unpaid  and  required  to  be  paid,  for  the  com- 
pletion of  said  building  so  far  as  we  can 
ascertain,  which  list  we  are  prepared  to  sub- 
mit to  yon  for  your  inspection  whenever 
desired.  You  are  further  notified  that  by  the 
terms  of  their  contract,  in  the  6th  clause 
thereof,  the  buUdlng  was  contracted  to  be 
finished  on  the  first  day  of  May,  1903.  It 
was  not  finished  at  said  date  and  will  not 
be  finished  before  about  the  first  day  of 
August,  1903.  We  understand  that  the  con- 
tractor claims  that  some  part  of  this  delay 
was  due  to  causes  excepted  in  the  contract, 
but  as  no  formal  claim  has  been  filed  by  them 
for  such  allowance,  we  cannot  state  it  with 
more  particularity."  To  this  letter  the  sure- 
ty coippany  did  not  reply  and  in  no  way 
objected  to  its  snflScIency  until  answer  filed. 
About  August  15th  the  contractors  ceased 
work  on  the  building,  and  plalntltFs  caused 
some  work  to  be  done  on  the  building,  but  be- 
fore the  building  was  fully  completed  they 
wrote  the  surety  company,  September  12th, 
referring  to  their  letter  of  June  30th,  and 
stating  that  certain  work  remained  to  be 
done;  that  they  had  paid  out  all  but  about 
flOO  of  the  contract  price,  on  the  contrac- 
tors' orders,  for  labor  and  material;  that 
there  remained  due  and  unpaid  bills  for  ma- 
terial used  in  constructing  the  buUdlng  and 
to  subcontractors,  amounting  to  $7,200  to 
$7,500,  according  to  an  Itemized  and  verified 
statement  inclosed.  September  16th  the  sure- 
ty company  replied,  stating  they  would  take 
the  matter  up  with  their  indemnitors,  and 
stating  they  would  attempt  to  have  the  con- 
tractors "straighten  the  matter  out  at  the 
earliest  possible  moment"  October  12th  plain- 
tiffs again  wrote  the  surety  company,  saying 
the  building  was  still  uncompleted,  and  that 
they  had  notified  the  contractors  they  must 
proceed  within  three  days,  or  they,  plain- 
tiffs, would  take  charge  and  finish  the  work, 
as  the  contract  contemplated  they  might 
They  also  notified  the  surety  that  lien  claim- 
ants were  serving  notices,  and  that  costs 


would  accomolate  unless  the  matters  were 
attended  to.  In  response  to  this  letter  the 
surety  company  wrote:  "Tour  favor  of  Oct 
12  with  reference  to  bond  executed  for 
Renshaw  &  Son  received  this  p.  m.,  in  which 
you  desire  an  answer  by  Wednesday  noon 
as  to  whether  we  desire  to  complete  the 
building  and  pay  the  claims  mentioned  in 
your  letter.  Reply,  we  beg  to  say  that  we 
have  conferred  with  Messrs.  Renshaw  & 
Son,  as  well  <u  our  indemnitora,  concerning 
the  completion  of  the  building,  and  we  are 
informed  by  them  that  they  at  one  time 
sent  men  to  the  building  for  the  purpose  of 
completing  the  same,  and  that  they  were  or- 
dered away  by  your  superintendent  Un- 
der these  circumstances  this  company  la 
powerless  at  the  present  time  to  either  com- 
plete the  building,  or  to  pay  any  alleged 
claims  for  material  or  otherwise.  You  can 
readily,  no  doubt,  understand  our  position, 
that  were  we  to  do  any  work  on  the  building, 
or  pay  any  claims  alleged  to  be  due,  without 
being  directed  by  Renshaw  &  Son,  or  our 
indemnitors  assenting  thereto,  that  the  lat-' 
ter  would  be  released  from  any  liability 
that  might  possibly  accrue  in  the  future  to 
this  company.  This  Is  about  all  we  can  say 
at  this  time,  and  of  course  you  are  at  lib- 
erty to  take  such  action  with  reference  to 
the  matter  as  you  may  see  fit."  The  referee 
finds  that  the  sums  paid  by  plaintiffs  for 
labor  and  materials  which  went  into  the 
building  exceeded  the  contract  price  by  f(l,- 
473.34.     . 

Plaintiffs  are  not  contending  for  any  recov- 
ery by  reason  of  the  delay  of  the  contractors 
in  finishing  the  building.  The  referee  made 
a  separate  finding  to  the  effect  that  in  no 
event  could  the  surety  be  held  for  any 
amount  for  such  delay.  In  such  circumstanc- 
es there  is  an  abundance  of  authority  for 
the  view  that  failure  to  notify  the  surety  of 
the  contractors'  failure  to  complete  the  build- 
ing in  contract  time  does  not  release  the 
surety.  Pulaski  Hall  Ass'n  v.  McLeod  (Minn.) 
143  N.  W.  loc.  clt  716,  717,  and  cases  cited ; 
American  Surety  Co.  v.  Scott  &  (3o.,  18  Okl. 
loc.  cit  271,  90  Pac.  7.  So  far  as  concerns 
the  failure  of  the  contractors  to  pay  claims 
for  labor  and  materials,  the  surety  company 
was  notified  of  that  fact  in  April  and  again 
in  June.  Again,  and  before  the  lien  suits 
had  been  commenced,  the  surety  was  given 
a  verified  and  itemized  statement  of  the 
claims  for  labor  and  material  then  due.  It 
refused  to  act,  and  these  claims  were  paid, 
some  before  and  some  after  Judgment  in 
lien  suits.  No  expenses  of  litigation  are 
sought  to  be  recovered,  however.  So  far  as 
concerns  sums  expended  to  complete  the 
building  after  the  contractors  refused  to 
proceed  and  the  surety  attempted  to  wash 
its  hands  of  the  matter,  no  notice  was  re- 
quired. There  was  no  default  of  the  con- 
tractors affecting  these  sums,  save  their  gen- 
eral default  in  falling  to  complete  the  build- 
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Ing,  and  of  this  notice  was  given  before  the 
payments  were  made. 

[6]  The  question  Is  as  to  the  sufficiency  or 
necessity  of  notice  of  the  failure  of  the  con- 
tractors to  pay  the  material  and  labor  bills, 
except  such  as  plaintiffs  paid  In  completing 
the-  building  after  they  took  charge.  The 
contract  provided,  among  other  things:  "And 
should  there  prove  to  be  any  such  claim  aft- 
er all  payments  are  made,  the  contractors 
shall  refund  to  the  owner  all  moneys  that 
the  latter  may  be  compelled  to  pay  in  dis- 
charging any  lien  on  said  premises,  made 
obligatory  in  consequence  of  the  former's 
default" 

In  a  case  very  like  this,  so  far  as  the  ques- 
tion under  consideration  is  concerned.  It 
was  held  (Lakeside  Land  Co.  v.  Empire  State 
Surety  Co.,  105  Minn.  213,  117  N.  W.  431) 
that  the  entire  failure  to  give  notice  of  a 
fiiilure  to  complete  the  work  in  contract 
time,  and  of  failure  of  the  contractors  to 
pay  certain  labor  and  material  bills,  was 
not  sufficient  to  absolve  the  surety.  The 
court  said:  "That  the  strict  rule  of  con- 
struction is  not  applicable  with  reference 
to  bonds  Issued  by  surety  companies  has  be- 
come very  well  settled  In  the  courts  of  the 
United  States.  A  surety  company,  in  the 
business  of  Issuing  bonds  of  this  character, 
furnishes  its  own  forms,  and  Is  presumed 
to  be  acting  advisedly  In  the  selection  of  the 
language  used,  and  the  intention  of  the  par- 
ties will  be  ascertained  by  the  rule  applica- 
ble to  Insurance  contracts.  •  *  *  When 
it  fairly  appears  from  tlie  face  of  the  con- 
tract what  the  parties  Intended,  a  strict  con- 
struction of  general  statements  or  of  par- 
ticular clauses  will  not  be  indulged  In  to 
vary  the  evident  purpose  to  be  accomplished 
by  the  Instrument"  To  the  same  eflect  are 
some  of  the  -cases  already  cited,  and,  also, 
Hefferman  v.  U.  S.  Fidelity  &  Guaran^  Co., 
37  Wash.  477,  79  Pac.  1095. 

In  view  of  this  rule.  It  seems  evident  that 
the  mere  failure  of  plaintiffs  to  notify  the 
surety  of  the  unpaid  claims  for  labor  and 
materials  as  each  debt  was  incurred  by  the 
contractors  could  not  release  the  surety. 
Such  claims,  in  excess  of  the  contract  price 
(such  only  being  involved  here),  plaintiffs 
bad  the  right  under  the  contract  to  pay  In 
order  to  protect  the  property,  and  it  was 
then  the  duty  of  the  contractor  to  refund. 
Of  these  claims  the  surety  was  notified,  and 
then  attempted  to  step  out  of  the  matter. 
Every  cent  paid  went  Into  the  building,  and 
the  contractors  did  not  refund.  This  was 
the  actual  default  under  the  contract  so  far 
as  the  claims  now  being  discussed  are  con- 
cerned. Of  this  default  the  surety  company 
bad  notice,  both  from  plaintiffs  and  from 
the  contractors,  but  refused  to  act 

The  cases  of  National  Surety  Co.  v.  Long, 
125  Fed.  887,  60  C.  C.  A.  623,  United  States 
ildellty  &  Guaranty  Co.  v.  Rice,  148  Fed. 


206,  78  C.  O.  A.  164,  and  Beech  Grove  Imp. 
Co.  V.  Title  Guaranty  &  Surety  Co.,  50  Ind. 
App.  377,  98  N.  E.  373,  are  not  in  point  for 
reasons  pointed  out  in  Lakeside  Land  Co.  v. 
Empire  State  Surety  Co.,  supra. 

Many  other  decisions  supporting  the  con- 
clusions above  announced  will  be  found  cit- 
ed in  Van  Buren  County  v.  American  Sure- 
ty Co.,  137  Iowa,  490,  115  N.  W.  24,  126  Am. 
St  Rep.  290. 

The  case  of  Nodaway  Drainage  District 
No,  1  V.  IlUnois  Surety  Co.,  160  S.  W.  009, 
not  yet  officially  reported,  Involved  a  prin- 
ciple thought  to  be  determinative  of  one  im- 
portant feature  of  this  case.  That  case  was 
first  heard  in  division  and  then  transferred 
to  court  en  banc,  and  was  very  recently  de- 
cided. In  view  of  the  fact  that  the  opinion 
is  concurred  in  fully  by  only  two  Judges, 
the  decision  is  not  cited  In  support  of  any 
view  in  this  case,  but  this  Judgment  has  been 
put  upon  other  grounds. 

[7]  The  referee's  findings,  having  been  ap- 
proved by  the  trial  court,  constitute  a  spe- 
cial verdict  (section  2013,  R.  S.  1909),  and 
the  Judgment  Is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
for  the  full  penalty  of  the  bond,  and  the 
amount  due,  with  interest  more  than  equal- 
ing that  penalty,  the  Judgment  ordered  en- 
tered is  to  be  discharged  only  by  payment 
of  the  sum  of  $10,000. 

It  is  80  ordered. 

BOY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court     All  concur. 


STATE  ex  rel.  HICKMAN,  Revenue  Collec- 
tor, V.  LEWIS  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  2, 
March  24,  1914.) 

1.  Appeai.  and  Ebbob  (i  632*)— Abstract  — 
SuFFioiENCT— Index. 

An  appeal  will  not  be  diamiBsed  because 
the  copy  c^  appellant's  abstract  of  record,  which 
was  served  on  respondent,  did  not  contain  the 
index  required  by  court  rule,  i  13  (73  S.  W. 
vi),  where  the  abstracts  filed  with  the  court  con- 
tained the  required  index ;  the  requirement  of 
an  index  being  for  the  benefit  of  the  court  and 
not  for  counsel,  who  are  presumed  to  be  familiar 
with  the  record. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2771 ;   Dec  Dig.  §  832.»] 

2.  Appeal  and  Ebbob  (|  665*)— Pebfection 
OP  Appeai.. 

Where  the  original  short  form  of  the  tran- 
script, of  which  the  Supreme  Court  will  take 
judicial  notice,  showed  that  it  was  filed  within 
the  time  limited  by  Rev.  St  1909,  i  2047,  the 
appeal  will  not  be  dismissed  because  the  ab- 
stract of  the  record,  probably  by  mistake,  show- 
ed that  the  appeal  was  not  filed  within  the  time 
pre8crit)ed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2860;    Dec.  Dig.  |  665. 'l 
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3.  Taxation  (J  99*)— Pbopebtt  Subject  to 
Taxation. 

The  state  may  tax  the  proper^  of  the  es- 
tate of  a  decedent  in  process  of  ancillary  admin- 
istration in  the  local  courts,  when  represented 
by  tangible  property  or  quasi  tangible  property, 
as  bonds,  mortgages,  and  other  securities  phys- 
ically present  in  the  state,  but  cannot  tax  debts 
owing  to  a  nonresident,  where  even  the  evi- 
dences of  the  debts  are  without  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  199;   Dec  Dig.  §  99.*] 

4.  Taxation   (J  40*)— Pbopebty   Sttbject  to 
Taxation — Nonbesidents. 

Rev.  St.  1909,  |  11,355,  provides  that  it 
shall  be  the  duty  of  the  county  assessors  to 
take  from  each  administrator,  executor,  and 
guardian  a  list  of  personal  property,  and  to  as- 
aess  the  same  according  to  law;  such  property 
being  subject  to  taxation  in  the  county  for  aU 
lawful  purposes,  so  long  as  the  probate  court 
thereof  retains  jurisdiction,  and  that,  for  public 
school  purposes,  the  personalty  of  estates  of 
deceased  persons  shall  be  taxable  for  the  bene- 
fit of  the  school  district  in  which  decedent  re- 
sided at  his  death.  Section  11,337  provides  that 
all  personal  property  situate  in  a  county  other 
than  that  where  the  owner  resides  shall  be  as- 
sessed in  the  county  of  bis  residence,  except  aa 
otherwise  provided  by  section  11,355.  A  non- 
resident, who  bad  lent  considerable  money  with- 
in the  state,  taking  notes  secured  by  mortgages, 
died,  and  ancillary  administration  was  taken 
out  in  the  county  in  which  most  of  the  loans 
bad  been  made,  although  the  ancillary  adminis- 
trators resided  elsewhere.  At  decedent's  death, 
the  evidences  of  debt  were  in  the  foreign  state. 
Held  that,  in  view  of  Const  art.  10,  g  3,  declar- 
ing that  taxes  shall  be  uniform,  the  estate  of  the 
decedent  cannot  be  taxed  in  the  county  in  which 
the  ancillary  administration  was  had;  for, 
the  owner  never  having  resided  therein,  and  the 
administrators  being  nonresidents  of  the  county, 
there  is  no  provision  for  the  assessment  of  school 
taxes,  and  as  they  could  not  be  imposed,  the  dis- 
trict in  which  the  county  seat  was  located  be- 
ing no  more  entitled  to  collect  them  than  any 
otiier  district,  no  taxes  can  be  imposed,  for  to 
tax  the  estate  omitting  school  taxes  would  de- 
stroy uniformity. 

[Ed.  Note. — For  other  cases,  see  Taxation 
Cent.  Dig.  SI  08-89;    Dec.  Dig.  i  40.*] 

6.  Appeal  and  Erbob  (|  1078*)— Review  — 

Waives  of  Contention. 

In  an  action  by  a  township  collector  to  col- 
lect taxes  from  the  estate  of  a  nonresident,  on 
which  ancillary  administration  was  being  had, 
a  contention  that  be  was  not  authorized  to  sue 
in  the  name  of  the  state,  made  in  the  adminis- 
trators' original  answer  filed  in  the  probate 
court,  will  not  be  considered  on  appeal,  where 
it  appeared  to  have  been  waived  below,  and 
was  not  urged  in  their  briefs  on  appeal. 

[Ed.  iJote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4256-^261;  Dec.  Dig.  | 
1078.*] 

6.  Taxation  (S  598*)— Actions  fob  Pebsonal 

Taxes— Liability  roB  Costs. 

Under  the  direct  provisions  of  Rev.  St 
1909,  §  11,487,  a  township  collector  of  revenue 
suing  to  collect  taxes  claimed  to  be  due  from 
the  estate  of  a  nonresident  decedent  which  was 
in  the  course  of  ancillary  administration,  is  not 
liable  for  any  costs  incurred. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1220 ;   Dec.  Dig.  i  698.*] 

Appeal  from  Circuit  Court,  Mercer  County ; 
Geo.  W.  Wanamaker,  Judge. 

Action  by  the  State,  on  relation  of  William 
H.  Hickman,  Collector  of  Revenue  of  Morgan 
Township,  against  Robert  W.  Lewis  and  Joe 


Mills,  administrators  of  William  Lewis,  de- 
-ceased.  From  a  judgmoit  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

This  is  an  action  brought  by  the  state  at 
the  relation  of  the  collector  of  Morgan  town- 
ship In  Mercer  county,  Mo.,  for  state,  county, 
school,  and  township  taxes.  The  defendants 
are  the  administrators  of  the  estate  of  one 
William  Lewis,  deceased.  The  judgment  of 
the  court  below  was  for  the  defendants; 
whereupon  plaintiff  collector  appealed  to 
this  court. 

Mercer  county,  It  Is  agreed,  has  adopted, 
and  was,  during  the  time  of  this  suit,  operat- 
ing under,  the  statutes  governing  counties 
under  township  organization.  William  Lew- 
Is,  whose  estate  It  Is  here  sought  to  charge 
with  the  taxes  mentioned,  was  In  his  life- 
time, and  for  40  years  or  more  prior  to  his 
death,  a  citizen  and  resident  of  the  dty  of 
Little  Rock,  In  the  state  of  Arkansas.  Said 
Lewis  died  on  January  19,  1908,  the  owner 
and  holder  of  divers  promissory  notes,  aggre- 
gating almost  the  sum  of  $500,000,  secured 
by  mortgages  and  deeds  of  trust  upon  real 
estate  situate  In  Mercer,  Sullivan,  Grundy, 
and  Putnam  counties,  Mo.,  and  in  the  state 
of  Iowa.  Some  two-thirds  or  three-fourths 
of  the  amount  of  property  sought  here  to  be 
charged  with  taxes  Is  represented  by  money 
evidenced  by  said  notes  and  loaned  upon  real 
estate  In  Mercer  county.  Shortly  after  the 
death  of  William  Lewis,  his  brother,  Francis 
M.  Lewis,  of  Little  Rock,  was  appointed  by 
the  probate  court  of  Pulaski  county.  Ark.,  as 
his  domiciliary  administrator.  The  notes  in 
question,  and  which  now  represent  the  prop- 
erty sought  to  be  charged  with  taxes,  were, 
at  the  time  of  said  William  Lewis'  death,  in 
his  possession  In  Little  Rock,  Ark.  The  dom- 
iciliary administrator,  Francis  M.  Lewis,  took 
charge  of  these  notes,  and  held  them  until 
Robert  M.  Lewis  and  Joe  Mills,  defendants 
herein,  were  appointed  ancillary  administra- 
tors of  said  estate  by  the  probate  court  of 
Mercer  couuty,  which  appointment  was  made 
on  February  10,  1908.  It  may  be  here  stated, 
as  of  possible  pertinence  hereafter,  that  de- 
fendant Robert  M.  Lewis  resides  In  Sullivan 
county.  Mo.,  and  defendant  Joe  Mills  resides 
in  Putnam  county.  Mo.,  though  the  adminis- 
tration was  begun  In  Mercer  county,  infer- 
ably because  a  majority  of  the  debtors  resides 
In  that  county. 

Shortly  after  the  appointment  of  defend- 
ants as  administrators  of  the  estate  of  Wil- 
liam Lewis,  they  went  personally  to  Little 
Rock,  and  there  obtained  from  Francis  M. 
Lewis,  the  domiciliary  administrator,  the 
notes  in  question,  gave  said  Lewis  their  re- 
ceipts therefor,  and  brought  these  notes  to 
Missouri. 

Thereafter  they  filed  an  Inventory  in  the 
office  of  the  judge  of  the  probate  court,  which 
showed    an    Invoice    of    persoifal    property 
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amonnting  to  $491,678.62,  all  of  whteb  (ex- 
cept It  may  be  an  Indefinite  and  negligible 
valne)  was  represented  by  said  notes  aecnred 
by  mortgages  and  .deeds  at  trust  upon  real 
property  sltnate  In  the  counties  above  men- 
tioned. The  Mercer  county  board  of  equali- 
sation, In  a  long  order  containing  many  find- 
ings, divers  of  which  v?ere  utterly  at  vari- 
ance with  the  conceded  facts,  at  first  fixed 
the  situs  of  this  property  for  taxation  la 
Ravanna,  Bavanna  township  In  said  county, 
for  the  reason,  as  appears  In  a  premise  of 
the  order,  that  one  Mastln,  deceased,  resid- 
ing, while  alive,  in  the  latter  town  and  town- 
ship, was  engaged  therein  In  lending  out  and 
collecting  money  for  William  Lewis  In  the 
lifetime  of  the  latter.  Later,  and  before 
this  action  was  begun,  the  above  order  was 
revoked,  and  an  order  made  which  recited 
that  the  situs  of  this  property  for  the  pur- 
poses of  taxation  Is  Morgan  township.  The 
Morgan  township  assessor,  one  Orant  Duble, 
who  Is  also  the  dty  collector  of  the  dty  of 
Princeton,  which  Is  a  dty  of  the  fourth  class, 
finding  this  Inventory  and  Invoice  of  the 
property  of  this  estate  set  down  upon  the 
probate  records  of  Mercer  county,  proceeded 
to  assess  the  same  at  55  per  cent  of  Its  face 
valne,  and  therefore  In  the  sum  of  $275,770, 
for  the  purposes  of  taxation.  The  latter 
amount  was,  by  the  order  of  the  board  of 
equalization,  subsequently  reduced  to  $266,- 
600  valuation,  upon  which  latter  valuation 
state,  county,  school,  and  township  taxes 
were  levied  and  extended.  In  an  amount.  In- 
cluding a  small  accrued  penalty,  of  $5,116.80, 
for  which,  plus  a  10  per  cent  attorney  fee, 
and  amounting  in  aU  to  $5,781.90,  this  action 
was  begun  In  the  probate  court  of  Mercer 
county.  The  probate  court  found  In  favor  of 
plaintiff  for  the  full  sum  demanded.  An  ap- 
peal was  taken  to  the  drcult  court  which 
court  found  In  favor  of  defendants.  There- 
min this  appeal  was  taken  by  the  collector. 

Coming  to  us  with  this  case  Is  the  compan- 
ion case  of  State  ex  rel.  Duble,  as  Collector 
of  the  RevMiue  for  the  City  of  Princeton, 
against  Robert  W.  Lewis  and  Joe  Mills,  Ad- 
ministrators of  the  Estate  of  William  Lewis, 
Deceased,  165  S.  W.  327.  The  facts  In  the 
latter  case  (except  that  the  suit  is  for  taxes 
alleged  to  be  collectible  for  the  use  and  bene- 
fit of  the  dty  of  Princeton,  and  is  for  the 
sum  of  $5,383.50,  which  Includes  accrued 
penalty,  but  which  does  not  Include  collector's 
fees  or  attorney's  fees)  are  In  all  respects 
like  the  one  before  us,  and,  by  agreement  of 
counsel,  the  cases  were  briefed  here,  and  are 
to  be  considered  together.  They  will  be  so 
dealt  with  in  our  opinion,  except  for  a  slight 
difference  hereafter  specifically  to  be  noticed 
when  we  come  to  a  consideration  of  the  lat- 
ter case. 

The  concrete  point  before  us  and  the  con- 
trolling question  here  Is,  regardless  of  certain 
other  issues,  in  their  nature  somewhat  tech- 
nical, whether  Intangible  property — that  la 
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to  say,  debts— belongiiig  to  the  estate  of  a 
forel^  decedent  and  in  course  of  ancillary 
administration  for  the  sole  purpose  of  collec- 
tion and  transmission  to  the  domldllary  ad- 
ministrator, Is  liable  to  be  taxed  for  state, 
county,  school,  and  township  taxes  under  the 
provisions  of  section  11,355.  This  point  Is 
controlling ;  the  others  are  merely  inddentaL 
For  a  consideration  of  this  point  the  facts 
above  noted  are  deemed  suffldent  Should 
they  fall  short  of  the  requisite  clarity,  other 
facts  will  be  noticed  in  the  subjoined  opinion. 

R.  W.  Steckman,  of  Princeton,  and  A.  G. 
Knight  of  Trenton,  for  appellant.  B.  M. 
Harber,  of  Trenton,  Ira  B.  Hyde  and  A.  M. 
Hyde,  both  of  Princeton,  and  E.  R.  Sheetz, 
of  Trenton,  for  respondents. 

FABIS,  J.  (after  stating  the  facts  as 
above).  [1]  !•  There  are  presented  to  us  in 
limine,  by  learned  counsel  for  respondents, 
certain  questions  which,  they  urge  with  some 
Insistence,  predude  an  examination  of  the 
case  upon  its  merits.  These  are:  (a)  That 
there  is  no  index  to  the  appellant's  abstract 
of  the  record,  as  required  by  rule  13  of  this 
court  (73  S.  W.  vi);  (b)  that  since  appel- 
lant's abstract  shows  that  this  appeal  was 
taken  in  December,  1910,  and  not  filed  here 
till  January,   1912,   it  should  be  dismissed. 

Touching  the  contention  first  noted,  we 
find  that  the  abstract  of  record  on  file  with 
us  contains  a  suffldent  printed  Index.  The 
explanation  is  urged  by  appellant  that,  while 
the  copy  of  the  abstract  of  the  record  served 
on  defendants  did  not  contain  an  index,  the 
abstract  filed  here  did  contain  a  sufficient 
one.  Finding  this,  upon  examination,  to  be 
true,  we  disallow  the  point  since  the  main 
object  sought  to  be  attained  by  his  rule  is 
to  have  such  Indax  to  a  record  as  will  facili- 
tate our  examination  of  the  pleadings,  points, 
motions,  rulings,  and  evidence  In  the  case. 
Till  a  cause  Is  argued  and  submitted,  we 
rtEirely  ever  hear  of  It  and  are  utter  stran- 
gers to  the  contents  of  the  record  thereof. 
The  requirement  of  an  Index  Is  largely,  if 
not  entirely,  for  our  benefit  and  not  for  the 
benefit  of  opposing  counsel,  since  they,  we 
are  privileged  to  assume,  are  familiar  with 
the  case  and  Its  every  detail,  without  the 
necessity  of  a  reference  to  the  record,  via 
an  Index  or  otherwise.  Ought  we  then,  no 
other  attack  being  made,  and  no  other  relief 
being  sought  to  dismiss  this  case  because 
the  copy  of  the  abstract  of  the  record  serv- 
ed on  resx)ondents  has  no  index,  when  those 
filed  with  us,  in  time  we  assume  naught  else 
appearing,  are  properly  Indexed?  We  think 
not 

[2]  Giving  heed  to  the  point  (b)  made  by 
respondents  that  since  appellant's  abstract 
shows  the  filing  of  a  short-form  appeal  here 
some  year  or  more  after  the  appeal  was 
granted,  we  ought  to  dismiss  the  appeal  for 
failure  of  appellant  to  comply  with  section 
2047  of  our  statute,  which  makes  all  ap- 
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peals  taken  60  days  before  the  next  term  of 
tbls  court  returnable  to  auch  next  term,  and 
to  be  lodged  here  at  least  15  days  before  the 
first  day  of  such  term.  It  the  record  agreed 
with  appellant's  abstract,  and  if  the  facts 
were  as  respondents  contend,  then  we  ought, 
other  things  (timely  motion  suggesting  the 
default,  lack  of  excuse,  etc)  being  equal,  to 
dismiss  this  appeal.  We  find  that  appel- 
lants have  inadvertently,  by  clerical  mistake 
or  by  a  slip  of  the  type,  stated  In  their  print- 
ed abstract  that  this  appeal  was  filed  here  in 
January,  1912.  If  respondents'  contention 
were  literally  true,  we  should,  without  fur- 
ther, dismiss  this  appeal.  But  as  Jupiter,  as 
was  conceded  by  his  admirers  and  the  mem- 
bers of  his  church,  nodded  on  occasions,  so 
have  appellants,  by  inadvertence,  made  an 
error  against  themselves.  For  the  original 
short-form  appeal  now  before  us,  which,  as 
a  paper  in  the  record,  we  judicially  notice, 
appears  from  the  file  mark  of  our  clerk  to 
have  been  filed  here  on  the  25th  day  of 
March,  1911,  which  was  17  days  before  the 
first  day  of  the  April  term,  1911,  of  this 
court,  and  in  time.  So  we  disallow  this 
point,  and  come  to  the  controlling  question 
in  the  case. 

II.  This  question  Is  upon  facts  which  are 
undisputed:  Is  the  intangible  personal  prop- 
erty of  an  Intestate  nonresident  decedent,  ap- 
pearing upon  the  records  of  the  probate 
court,  and  in  the  hands  of  ancillary  adminis- 
trators for  convenience  of  collection,  liable 
for  state,  county,  school,  and  township  taxes 
under  the  provisions  of  section  11,355  of  our 
statute?  In  stating  the  question  we  preter- 
mit two  points  urged  by  respondents  as  im- 
portant, if  not  controlling.  These  are:  (1) 
That  the  defendants,  the  ancillary  adminis- 
trators, do  not  reside  either  in  the  <dty  of 
Princeton,  or  the  township  of  Morgan,  or 
the  coun^  of  Mercer,  but  that  one  of  them 
resides  in  Sullivan  county,  and  the  other  in 
Putnam  county;  and  (2)  that  the  township 
of  Morgan  cannot  tax  this  estate  for  town- 
ship taxes.  But  the  question  mooted  ren- 
ders necessary  a  consideration  of  how  far  the 
physical  presence  In  the  state  of  notes  and 
mortgages — which.  In  view  of  the  present 
trend  of  thought  and  of  latter-day  business, 
may  well  be  denominated  quasi  tangible  prop- 
erty— would,  under  a  valid  statute,  affect 
the  taxability  of  sudi  evidence  of  debt,  when 
owned  by  nonresidents  or  their  estates. 

We  do  not  think  that  we  need  to  readi,  or 
that  we  will  reach,  the  first  point  omitted  as 
an  element  of  the  question  before  us;  for 
the  reason  that  the  discussion  ought  to  be 
broad  enough  to  so  comprehend  this  point 
as  that  it  will  make  no  difference  in  the  rule 
announced  whether  we  include  It  specifically 
or  not.  On  the  point  of  the  right  to  tax  this 
fund  for  township  taxes  and  purposes,  like- 
wise left  out  presently  from  the  concrete 
question  as  we  state  It  supra.  It  will  suffice 
to  say  that  the  case  ought  not  to  turn  on  so 
narrow  a  view.    This  view  would  save  less 


than  one-fifteenth  of  the  whole  amount  ot 
taxes  here  in  controversy,  and  render  a  vic- 
tory on  this  point  alone  flat  and  unprofitable. 
This  for  the  reason  that  the  township  collec- 
tor is  here  trying  to  collect  state,  county, 
school,  and  township  taxes  under  the  statu- 
tory scheme  provided  for  a  county  which  baa 
adopted  township  organization.  The  collect- 
or here  stands  broadly  upon  the  right  to 
charge  this  fund  with  state,  county,  school, 
and  township  taxes. 

It  is  patently  one  argument,  and,  so  far  as 
it  goes,  a  strong  argument,  against  the  right 
to  collect  at  all — that  is,  as  against  even  the 
right  to  collect  state,  or  county,  or  school 
taxes — ^to  urge  the  almost  self-evident  propo- 
sition that  the  mere  adventitious  facts  that 
the  county  seat  of  Mercer  county  is  in  the 
city  of  Princeton,  that  the  city  of  Princeton 
is  situate  in  Morgan  township,  and  that  the 
records  of  the  probate  court  are  lodged  there, 
does  not  confer  upon  the  dty  of  Princeton 
and  the  township  of  Morgan  the  so  great  ad- 
vantage over  the  city  of  Modena  and  the 
dty  of  Goshen,  or  the  town  of  Mercer  or 
Watoga,  and  over  the  townships  in  which  the 
last-mentioned  dties  and  towns  of  Mercer 
county  are  happily,  but  unfortultously,  lo- 
cated, as  that  Princeton  and  Morgan  town- 
ship may  respectively,  for  their  own  proper 
use  and  benefit,  tax  tbls  estate  in  the  sums 
respectivdy  of  |5,000  plus,  and  $600  plus. 
As  forecast,  the  very  statement  of  this  Insist- 
ence thus  baldly  made  proves  to  the  least 
logical  mind  its  own  refutation.  It  might 
and  we  think  it  does,  dispose  effectually  of 
the  claim  of  taxes  due  to  the  city  of  Prince- 
ton, and  to  the  small  proportion  claimed  as 
specially  accruing  for  township  uses  to  Mor- 
gan township,  as  well  as  the  matter  of  school 
taxes,  but  it  is  too  constricted  to  settle  the 
broad  question  here  to  be  met  as  to  whether 
the  state  of  Missouri  and  the  county  of  Mer- 
cer have  not,  by  means  of  the  taxing  machin- 
ery in  use  in  Mercer  county,  the  right  to  thus 
levy  taxes  upon  this  fund.  In  short,  while 
the  point  urged  is  strongly  argumentative,  it 
Is  not  wholly  dedsive  of  all  of  the  case. 

[3, 4]  It  Is  contended  by  appellants,  and  on 
this  contention  they  bottom  their  whole  case, 
that  section  11,355,  B.  S.  1909,  fully  covers 
the  facts  and  gives  ample  authority  to  tax 
the  property  of  this  estate  for  all  purposes 
here  urged.  If  this  be  true.  If  this  section 
does  indude  as  taxable  an  estate  and  a  fund 
of  the  sort  in  question  here,  the  learned 
Judge  nisi  was  in  error,  and  we  must  reverse 
this  case.  This  section  is  as  follows:  "It 
shall  be  the  duty  of  every  Judge  of  the  pro- 
bate court  in  each  county  in  this  state  to 
certify  to  the  county  assessor,  on  the  first 
Monday  of  June  in  every  year,  a  written  list 
of  every  administrator,  executor  and  guard- 
ian, and  of  every  other  person  legally  in 
charge  and  control  of  any  estate  in  the  pro- 
bate court;  and  thereafter,  and  upon  such 
certification,  It  shall  be  the  duty  of  the  coun- 
ty assessor  to  take  from  each  administrator, 
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ezecntor,  gaardlan,  and  every  other  person 
l^iaUy  in  charge  and  control  of  any  estate 
In  Bocb  probate  court,  or  from  the  papers 
and  records  of  the  court  relating  to  such  es- 
tates, a  list  of  personal  property,  and  to  as- 
flesB  the  same  according  to  law — such  prop- 
erty hereby  being  declared  to  be  subject  to 
taxation  in  said  county  for  all  lawful  pur- 
poses whatsoever,  so  long  as  the  probate 
court  thereof  retains  Jurisdiction  of  such  es- 
tate; and  for  public  school  purposes,  the 
personalty  of  the  estate  in  charge  of  any 
such  administrator,  executor,  guardian  or 
other  person  aforesaid,  shall  be  taxable  by 
and  for  the  benefit  of  the  school  districts  of 
such  county,  as  follows:  The  personalty  of 
an  estate  of  a  deceased  person  shall  be  tax- 
able by  and  for  the  school  district  in  such 
county  in  which  the  decedent  resided  at  the 
date  of  bis  death ;  and  the  personalty  of 
an  estate  in  charge  of  a  guardian  or  other 
person  aforesaid  shall  be  taxable  by  and  for 
the  school  district,  in  such  county,  in  which 
the  ward  or  owner  resides,  on  the  first  day 
of  June  of  the  year  in  which  the  assessment 
Is  made,  if  such  ward  or  owner  resides  in 
such  county,  and  if  not,  then  by  and  for  the 
district  in  such  county  in  which  the  proper- 
ty was  located  at  the  date  of  the  appoint- 
ment of  such  guardian  or  other  person." 

In  the  view  we  are  constrained  to  take  of 
this  case,  the  construction  urged  by  learned 
counsel  for  appellants  would  probably  render 
the  above  section  invalid  under  that  provision 
of  our  Constitution  which  requires  taxes  to 
be  nnlform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
which  makes  the  levy.  This  provision  reads 
thus:  "Sec.  3.  Taxes  may  be  levied  and 
collected  for  public  purposes  only.  They 
sliall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  all  taxes  shall 
be  levied  and  collected  by  general  laws." 
Section  3,  art  10,  Gonstltutlon. 

There  was  no  such  provision  in  the  Consti- 
tution of  1865,  and,  while  the  first  sentence 
of  the  above  section  has  been  said  to  have 
been  the  law  before  the  adoption  of  our 
Constitution  (State  ex  reL  v.  St.  Louis,  216 
Mo.  loc  dt  90,  115  S.  W.  534),  this  is  not 
true  as  to  the  requirement  of  uniformity  as 
contained  In  the  last  sentence  thereof.'  So 
much  is  said  because  we  are  cited  to  the  opin- 
ion of  Judge  Bliss  In  the  case  of  State  ex  rel. 
T.  St  Louis  County  Court,  47  Mo.  584,  as 
authority  for  taxing  Intangible  property — 
that  is,  a  debt — at  the  temporary  physical 
situs  of  the  evidence  of  the  debt,  where  the 
former  owner  was  dead,  but  had  been  before 
death  a  resident  of  a  foreign  state,  and,  dy- 
ing possessed  of  certain  debts,  owed  in  this 
state,  ancillary  administration  was  had  here 
to  collect  such  debts ;  all  as  here  in  the  case 
at  bar.  However,  the  reason  on  which  Judge 
Bliss  based  his  holding  In  the  above  case 
would  Inevitably  result  If  strictly  adhered 
to  here,  in  a  finding  for  respondents,  because 


he  held  that  the  funds  were  taxable  at  the 
domiciie  of  the  ancillary  administrator,  and 
on  a  further  ground,  at  least  arguendo, 
that  the  funds  themselves  were  physically 
present  at  the  place  where  it  was  sought  to 
tax  them.  Since  neither  Lewis  nor  Mills,  the 
andllary  administrators,  resides  In  Mercer 
county,  and  since,  at  least  by  strong  Infer- 
ence, the  notes  are  not  physically  In  Mercer 
county,  or  in  either  Morgan  township,  or  the 
city  of  Princeton,  the  holding  in  State  ex 
rel.  v.  St  Louis  County  Court,  supra,  does 
not  help  appellants.  An  adherence  to  its 
strict  letter  would  inevitably  result  In  thdr 
undoing. 

But  there  is  for  this  view  a  stronger  rea- 
son, arising  from  the  Constitution.  The  case 
supra  was  decided  In  1871,  before  the  last 
clause  of  section  8,  supra,  of  the  Constitu- 
tion was  adopted  as  a  part  of  the  orgaidc 
law.  A  bare  glance  at  the  facts  in  the  instant 
case  will  disclose,  if  appellants'  contentions 
are  tenable,  that  there  can  be  no  such  uni- 
formity of  taxation  In  Mercer  county  "upon 
the  same  class  of  subjects,"  as  this  section 
of  the  Constitution  requires.  The  subject  of 
taxation  In  hand  Is  the  estates  of  dead  men. 
Will  the  estate  of  William  Lewis,  deceased, 
late  of  Little  Rock,  Ark.,  be  taxed  uniformly 
with  that  of  John  Doe,  deceased,  late  of 
Ravanna  township,  and  county  of  Mercer, 
or  that  of  Richard  Roe,  deceased,  late  of  Madi- 
son township,  county  of  Mercer?  Clearly 
not,  for  the  reason  that,  In  the  matter  of 
school  taxes,  when  we  come  to  give  full  force 
and  effect  to  the  section  of  the  statute  un- 
der review  In  the  light  of  the  constitutional 
limitation,  we  find  that,  wliile  the  statute 
provides  a  fixed,  definite,  and  logical  place 
to  apply  the  school  taxes  of  John  Doe,  de- 
ceased, and  Richard  Roe,  deceased,  to  wit, 
the  Identical  school  districts  in  Ravanna 
township  and  Madison  township,  respectively, 
"In  which  the  decedent  resided  at  the  date  of 
his  death,"  no  such  school  district  can  be 
found  where  any  logical  application  of  the 
school  taxes  accruing  from  the  estate  of  Wil- 
liam Lewis,  deceased,  can  be  made  In  accord- 
ance with  the  expressed  Intent  and  purpose 
of  secUon  11,355.  Manifestly  neither  the 
Constitution  nor  the  lawmakers  had  in  mind 
that  the  mere  accident  of  the  location  of  the 
county  seat  of  Mercer  county  In  Morgan 
town^p  and  in  the  dty  of  Princeton  would 
confer  upon  such  township  or  city,  or  upon 
a  school  district  In  such  city  or  township, 
an  advantage  over  all  other  cities,  towns, 
townships,  and  school  districts  of  the  coun- 
ty so  lacking  in  uniformity.  Then,  if  there 
be  no  school  district  entitled  to  take  this 
school  tax,  such  tax  cannot  be  collected  at 
all  from  William  Lewis'  estate,  though  it 
can  be  collected  from  other  estates,  and  thus 
will  the  provision  of  our  Constitution  enjoin- 
ing uniformity  of  taxation  be  violated.  If 
we  look  further  along  In  the  section,  we  note 
that  It  Is  provided  that,  in  case  personal 
property  taxable  under  this  section  belongs 
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to  a  ward  or  owner  who  does  not  reside  In 
the  county  in  question,  then  the  personal 
property  taxable  under  this  section  shall  be 
taxed  for  the  benefit  of  the  school  district  In 
which  the  property  was  located  at  the  date 
of  the  appointment  of  the  guardian. 

But  section  11,337  specifically  provides 
that  "all  personal  property  of  whatever  na- 
ture and  character,  situate  in  a  county  other 
than  the  one  in  which  the  owner  resides,  shall 
be  assessed  in  the  county  where  the  owner 
resides,  except  as  otherwise  provided  by  sec- 
tion 11,355."  We  are  cited  to  the  case  of 
State  ex  rel.  v.  McCausland,  154  Mo.  185,  55 
S.  W.  218,  but,  since  this  case  was  decided  in 
1900,  both  sections  11,337  and  11,355  were 
amended  in  1903,  in  such  wise  as,  and  infer- 
ably with  the  intention,  to  change  the  rule 
announced  by  the -above  decision,  and  there  is 
therefore  little  of  logical  or  legal  consola- 
tion derivable  from  its  holdings.  We  must 
have  recourse  to  these  sections  themselves 
as  they  have  stood  since  the  amendment  of 
1903  (Laws  1903,  p.  255  et  seq.),  and  ob- 
serve whether  we  are  able  to  square  their 
provisions  with  the  constitutional  limitation 
above  set  out,  as  also  with  the  facts  here. 
Unless  this  can  be  done,  this  fund  la  not 
taxable  in  Mercer  county. 

It  will  be  kept  in  mind  that  the  property 
here  sought  to  be  taxed  consists  wholly — ex- 
cept perhaps  an  indefinite  and  negligible  part 
— of  choses  in  action ;  1.  e.,  debts  due  the  es- 
tate of  William  Lewis,  evidenced  by  promis- 
sory notes,  which  notes  are  secured  by 
mortgages.  The  situs  of  these  debts,  or  at 
least  the  domiciles  of  those  who  owe  them, 
are  scattered  over  Grundy,  Sullivan,  Putnam, 

'  and  Mercer  counties ;  some  of  them  are  owed 
in  Iowa.  One  of  the  administrators  resides 
in  Putnam  county,  and  the  other  in  Sullivan 
county.  The  ancillary  administration  was 
commenced  In  Mercer  county,  where  some 
three-fourths  of  the  debtors  of  this  estate  re- 
sided. The  suggestion  is  made  in  the  briefs 
of  learned  counsel  for  appellant,  by  way  of  a 
compelling  argumentative  equity,  that  the 
estate  of  Lewis  and  its  administrators  ought 
not  in  good  conscience  to  move  bodily  into 

'  Mercer  county  and  use  as  their  own  the  legal 
machinery  thereof  at  the  great  cost  of  the 
taxpayers,  and  then  resist  the  repayment  by 

.way  of  taxes  of  some  part  of  the  charges 
they  have  thus  fastened  upon  this  county. 
Some  such  idea  may  have  been  in  the  legis- 
lative mind  when  these  sections  were  enacted. 
But  a  general  answer  Is  that  the  same  thing 
is  done  dally.  Foreign  creditors  forward 
for  collection  claims  against  citizens  of  this 
state,  and  our  courts  are  used  both  to  prose- 
cute and  defend  actions  bottomed  upon  them. 
Similarly  our  citizens  use  the  courts  of  other 
counties  in  other  states  for  like  purposes. 
If  we  could  so  thrust  aside  comity,  and,  while 
thus  levying  tribute  upon  those  who  owe  us, 

'  and  while  using  the  legal  machinery  of  other 
counties  In  foreign  states  to  enforce  our 
claims,  forbid  such  use  of  oar  own  courts, 


or  tax  foreign  claimants  prohibitively  for 
such  use  of  them,  we  should  become  a  very 
comfortable  people,  and  a  rich — ^If  our  credit 
kept  good.  Besides,  it  is  urged  in  answer 
that  this  administration  here  had  is  for  the 
benefit  of  the  debtors,  rather  than  for  the 
benefit  of  the  estate;  that,  since  the  debts  are 
secured  by  mortgages  upon  real  estate,  there 
is  lacking  an  authorized  i^rson  to  acknowl- 
edge satisfaction,  and  to  release  the  lien  on 
the  land  upon  the  deed  record  when  a  pay- 
ment is  made;  that  there  is  doubt  whether 
the  foreign  domiciliary  administrator  can  le- 
gally acknowledge  satisfaction,  and  that  while 
the  estate  can  be  fairly  well  protected  by  a 
sale  of  the  property  nnder  the  powers  of  sale 
in  the  mortgages,  that  such  sale  would  entail 
costs  upon  those  of  the  debtors  who  reside 
in  Mercer  county.  Pretermitting,  then,  the 
obtruding  but  unthinkable  suspicion  that  th« 
citizens  of  Mercer  county  who  owe  these  debts 
are  perfectly  willing  to  be  let  alone,  we  see 
that,  in  law,  the  benefits  of  this  administra- 
tion accrue  to  the  citizens  of  Mercer  county, 
as  well  as  to  the  ancillary  administrators. 
Some  of  them,  for  aught  we  know,  may  be 
suable  in  the  federal  courts ;  thus  conferring 
a  favor  upon  the  defendants  in  such  actions, 
if  an  action  arise,  In  localizing  the  forum. 

But,  whatever  the  intention  of  the  Legisla- 
ture may  have  been,  if  they  had  in  mind  sub- 
jecting to  taxation  a  fund  which  has  its 
situs  in  a  county  transitorily  and,  in  a  large 
sense,  by  a  mere  fiction,  we  are  forced  to 
conclude  that,  by  a  failure  of  proper  provi- 
sions in  the  section  in  discussion,  they  have 
failed  to  efTectuate  that  Intention,  and  that 
section  11,355,  If  it  mean  what  appellants 
contend,  would  be  constitutionally  invalid. 
We  concede  that  tlie  state,  through  the  Legis- 
lature, has  the  power  to  tax  the  property  of 
the  estate  of  a  decedent  In  process  of  ancil- 
lary administration  in  our  courts  when  rep- 
resented by  tangible  property,  or  by  quasi 
tangible  property,  as  bonds,  mortgages,  and 
other  securities  physically  present  in  this 
state.  Leavell  v.  Blades,  23r  Mo.  695,  141 
S.  W.  893;  Judson  on  Taxation,  394;  St 
Louis  V.  Ferry  Co.,  40  Mo.  580;  New  Orleans 
V.  Stempel,  175  U.  S.  313  loc.  clt  20  Sup.  Ct. 
110,  44  L.  Ed.  174;  Bristol  v.  Washington 
Co.,.  177  U.  S.  133,  20  Sup.  Ct  585,  44  L.  Ed. 
701.  But  such  taxation  must  be  levied  uni- 
formly, so  as  not  to  run  counter  to  the  above 
quoted  language  of  our  Constitution.  Under 
the  provisions  of  this  section,  since  the  de- 
cedent never  lived  in  any  school  district  of 
Mercer  county,  no  taxes  could  be  validly 
levied  for  school  purposes  upon  the  property 
of  the  estate  of  William  Lewis  for  lack  of 
a  place  to  apply  such  taxes.  But  taxes  in 
the  supposed  case  could  be  levied  upon  the 
property  of  the  estates  of  John  Doe  or  Rich- 
ard Roe. 

It  is  true  that  this  section  provides  further 
that  If  the  owner  of  an  estate  In  the  hands 
of  a  guardian  or  other  perton  does  not  reside 
in  the  county  in  which  the  property  is  sought 
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to  be  taxed,  that  the  taxes  levied  for  school 
purposes  shall  go  to  the  school  distilct  In 
which  the  property  was  located  at  the  date 
of  the  appointment  of  "such  guardian  or 
other  person."  If  other  person,  as  here  used, 
means  an  administrator,  such  as  defendants 
are  (but  we  think  it  does  not),  the  record 
shows  that  both  of  them  lived  in  counties 
other  than  Mercer  at  the  date  of  their  ap- 
pointment. If  these  defendants  are  the  own- 
ert  of  this  property  within  this  section's 
meaning,  then  they  are  not  taxable  iu  Mercer 
county;  for  they  live  in  Putnam  and  Sulli- 
van counties.  If  William  Lewis  is  the  owner 
meant,  he  lived  and  died  in  Little  Bock,  Ark. 
If  his  heirs  are  the  ownert  referred  to,  they 
ara  scattered  over  half  a  dozen  stat^s  and 
counties,  and  but  three-thirtieths  of  them 
reside  In  M^cer  county.  If  these  noles 
which  represent  the  property  here  sought  to 
be  taxed  have  sudi  tangible  character  as  to 
constitute  the  property  held  in  mind  by  the 
language  of  the  statute,  then  the  proof  shows 
that,  "at  the  date  of  the  appointment  of 
such  guardian,"  these  notes  were  physically 
in  Little  Rock,  Ark.,  and  there  remained  till 
12  days  after  defendants  were  appointed.  If 
the  domiciles  of  the  debtors  is  the  situs  of 
the  property  for  the  purpose  of  taxation, 
then  we  are  aided  not  at  all;  for  an  Indefi- 
nite number  only  of  these  debtors  are  located 
in  Mercer,  some  are  in  Iowa,  some  In  Omn- 
dy,  Sullivan,  and  Putnam  counties. 

The  lack  of  power  In  a  state  to  tax  Intangi- 
ble property,  as  debts  owed  by  a  citizen  of 
the  state' to  a  nonresident,  as  compared  to 
the  power  in  such  state  to  tax  quasi  tangible 
property,  as  bonds,  notes,  mortgages,  and 
other  securities  which  evidence  debts  due  by, 
or  liens  upon,  the  property  of  citizens,  due  to 
or  held  by  nonresidents,  when  such  evidences 
the  physically  present  in  the  taxing  state,  is 
well  and  carefully  set  out  and  dlstlngultOied 
In  the  case  of  Liverpool,  etc.,  Ins.  Go.  v. 
Board  of  Assessors,  44  La.  Ann.  760,  11 
South.  91,  16  L.  E.  A.  56,  where  It  is  said: 
"We  are  dealing  exclusively  with  the  ques- 
tion of  credits  as  assessed,  and  we  hold,  as 
decided  In  [Meyer  v.  Pleasant]  41  La.  Ann. 
645  [6  South.  258;  Asphalt  Paving  Co.  t. 
aty  of  New  Orleans,  41  La.  Ann.]  1015  (6 
South.  794]  'that  debts  have  their  situs  at 
the  domicile  of  the  creditor,*  becatise  debts 
are  property  and  have  a  value,  which  Is  In- 
separable from  the  creditor,  and  because  the 
state  has  no  greater  power  or  Jurisdiction  to 
tax  debts  due  to  nonresident  creditors  than 
it  has  to  tax  any  other  personal  property  of 
such  nonresidents  which  Is  not  situated  In 
the  state." 

And  In  the  case  of  Ralley  v.  Board  of  As- 
sessors, 44  La.  Ann.  loc.  dt  770, 11  South.  94 
where  it  was  said : 

"There  is  no  doubt  of  the  leglalattve  power 
to  modify  the  rule  of  comity,  'mobilia  pet^ 
sonam  sequuntur,'  in  many  respects.  Mova- 
bles having  an  actual  situs  In  Uie  state  may 


be  taxed  there,  though  the  owner  be  domi- 
ciled elsewhere.  Even  debts  may  assume 
such  concrete  form  in  the  evidences  thereof 
that  they  may  be  similarly  subjected  when 
such  evidences  are  situated  In  the  state,  as 
in  the  case  of  bank  notes,  public  securities, 
and  possibly  of  negotiable  promissory  notes, 
bills  of  exchange,  or  bonds. 

"But,  as  to  mere  ordinary  debts,  reduced 
to  no  such  concrete  forms,  they  are  not  ca- 
pable of  acquiring  any  situs  distinct  from 
the  domicile  of  the  creditor,  and  no  legislative 
power  exists  to  change  that  situs,  so  far  as 
nonresident  creditors  are  concerned.  As  said 
by  the  Supreme  Court  of  the  United  States: 
'To  call  debts  property  of  the  debtors  is 
simply  to  misuse  terms.  All  the  property 
there  can  be  in  the  nature  of  things.  In  debts, 
belongs  to  the  creditors  to  whom  they  are 
payable,  and  follows  their  domicile  wherever 
that  may  be.  Their  debts  can  have  no  local- 
ity separate  from  the  parties  to  whom  they 
are  due.'  State  Tax  on  Foreign-held  Bonds, 
15  Wall,  300  [21  L.  Ed.  179]." 

The  above  language  is  quoted  with  approv- 
al in  the  case  of  New  Orleans  v.  Stempel,  175 
U.  S.  313,  loc.  dt  20  Sup.  Ct  110,  44  L.  Ed. 
174,  which  case  apropos  of  this  very  point, 
on  pages  318  and  320  of  175  U.  S.,  on 
page  114  of  20  Sup.  Ct.  (44  L.  Ed.  174), 
further  says:  "With  reference  to  the  de- 
dslons  of  this  court.  It  may  be  said  that 
there  has  never  been  any  denial  of  the 
power  of  a  state  to  tax  securities  situat- 
ed as  these  are,  while  there  have  been  fre- 
quent recognitions  of  its  power  to  separate 
for  puriKises  of  taxation  the  situs  of  personal 
property  from  the  domldle  of  the  owner.  In 
State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300  [21  L.  Ed.  179],  it  was  held  that,  while 
the  taxing  power  of  the  state  may  extend  to 
property  within  lt»  territorial  limits,  it  can- 
not to  that  which  Is  outside  those  limits,  and 
therefore  that  bonds  Issued  by  a  railroad 
company,  although  secured  by  a  mortgage  on 
property  within  the  state,  were  not  subject 
to  taxation  while  In  the  possession  of  their 
owners,  who  were  nonresidents,  the  court 
saying:  'We  are  dear  that  the  tax  cannot  be 
sustained;  that  the  bonds,  being  held  by 
nonresidents  of  the  state,  are  only  property 
In  their  hands;  and  that  they  are  thus  be- 
yond the  Jurisdiction  of  the  taxing  power  of 
the  state.'  But  in  the  same  case,  on  page 
323  [of  15  Wall.  (21  L.  Ed.  179)],  the  court  de- 
clared: 'It  is  undoubtedly  true  that  the  ac- 
tual situs  of  personal  property  which  has  a 
visible  and  tangible  existence,  and  not  the 
domicile  of  its  owner,  will.  In  many  cases, 
determine  the  state  in  which  It  may  be 
taxed.  The  same  thing  Is  true  of  public  se- 
curities consisting  of  state  bonds  and  bonds 
of  munidpal  bodies,  and  drculatlng  notes  of 
banking  institutions.  The  former,  by  general 
usage,  have  acquired  the  character  of,  and 
are  treated  as,  property  in  the  place  where 
they  are  found,  though  removed  from  the 
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domicile  of  tbe  owner.  The  latter  are  treated 
and  pass  as  money  wherever  they  are.  But 
other  personal  property,  consisting  of  bonds, 
mortgages,  and  debts  generally,  has  no  situs 
independent  of  tbe  domicile  of  the  owner, 
and  certainly  can  hare  none  where  the  in- 
struments, as  In  the  present  case,  constitut- 
ing the  evidences  of  debt,  are  not  separated 
from  the  possession  of  the  owners.'  This 
last  sentence,  properly  construed,  is  not  to 
be  taken  as  a  denial  of  the  power  of  the  Leg- 
islature to  establish  an  Independent  situs 
for  bonds  and  mortgages  when  those  proper- 
ties are  not  in  the  possession  of  the  owner, 
but  simply  that  the  fiction  of  law,  so  often 
referred  to,  declares  their  situs  to  be  that  of 
the  domicile  of  the  owner,  a  declaration 
which  the  Legislature  has  no  power  to  dis- 
turb when,  In  fact,  they  are  in  bis  pos- 
session." 

Since  the  facts  here  do  not  bring  the  prop- 
erty sought  to  be  taxed  within  the  statute, 
we  see  no  reason  why  the  section  should,  as 
It  stands,  be  Invalid.  This  section  applies,  as 
It  now  reads,  to  tbe  taxation  of  the  property 
of  a  deceased  person  in  the  state,  county, 
and  school  district  in  which  such  person  lived 
in  his  lifetime,  and  not  elsewhere;  to  the 
taxation  of  the  property  of  a  minor  or  other 
person  under  guardianship,  in  the  state,  coun- 
ty, and  schoQl  district  wherein  such  minor 
or  other  person  resided  on  the  statutory  date 
of  assessment,  to  wit,  June  Ist  (subject,  it 
may  be  in  case  of  Intangible  property,  to  the 
rule  announced  In  Leavell  v.  Blades,  237 
Mo.  695,  141  S.  W.  883),  and  to  the  taxation 
of  the  tangible  property  of  a  ward  nonresi- 
dent of  the  county,  in  the  state,  county,  and 
school  district  in  which  such  property  was 
situate  on  the  date  of  the  appointment  of  a 
guardian.  The  first  clause  of  the  last  sen- 
tence alone  applies  to  the  taxation  of  the 
personal  property  of  deceased  persons.  The 
last  (dause  of  the  last  sentence  has  reference 
to  the  taxation  of  the  personal  property  of 
living  persons  under  guardianship.  Inferably 
the  paramount  object  of  the  amendment  of 
1903  of  this  section  was  to  abrogate  the  rule 
enunciated  in  State  ex  rel.  v.  McCausland, 
supra.  In  short,  this  amendment  is  an  ex- 
ample of  an  all  too  common  axe-grlnding 
provision  cunningly  devised  to  confer  an 
advantage  upon  a  local  community  at  the  ex- 
pense of  its  neighbors,  and  to  the  unsettling 
of  rules  of  law  which  had  become  fairly 
stable. 

In  no  view  which  we  have  been  able  to 
take  Is  the  position  of  the  plaintiff  tenable. 
If  it  be  desirable  or  intended  to  tax  a  mort- 
gage debt  or  note — evidenced  debt  due  to  an 
estate  of  a  foreign  decedent  at  the  domicile 
of  the  debtor  in  this  state — then  further 
amendment  of  this  section  will  be  necessary 


to  obviate  the  unconstltntlonal  phase  which 
would  now  be  met  if  we  construe  the  section 
as  plaintiff  aeiks.  Whether  this  would  be 
fair  or  unfair,  as  an  infringement  of  comity 
between  the  states,  and  whether  it  would  be 
double  taxation  or  not,  is  not  for  as  to  say 
at  this  time. 

[6]  III.  We  are  taking  this  case  as  we  find 
it,  and  as  it  comes  to  ns.  There  are  novel 
contentions  urged  in  it,  touching  which  the 
law  should  be  announced;  so  we  are  regard- 
ing it  broadly,  and  not  narrowly.  Learned 
counsel  (or  respondents  in  their  original  an- 
swer filed  far  back  in  the  probate  court,  urge 
not  insistently,  but  somewhat  carelessly, 
"that  said  WUllam  H.  Hickman  •  •  • 
has  no  right  or  authority  to  prosecute  this 
suit  In  the  name  of  the  state  of  Missouri,  or 
in  any  other  manner  whatever."  But  no- 
where or  in  any  way  do  learned  counsel  ever 
again  refer  to  this  matter  or  confide  to  xm 
why  this  is  so,  if  it  is  sa  This  answer  was  ' 
offered  by  appellants  on  the  trial  nisi,  as  evi- 
dence against  respondents  upon  the  view  ap- 
parently that  it  was  an  admission  against  In- 
terest made  in  an  abandoned  pleading.  No 
point  is  made  here  by  respondents  in  tbeir 
brief  that  relator  may  not  sue  because,  by 
section  11,713  of  our  statutes,  the  county 
treasurer  of  Mercer  county  is  ex  offldo  the 
collector  thereof,  and  that  he  therefore,  and 
not  Hickman,  as  township  collector,  should 
have  filed  in  the  probate  court  the  demand 
upon  whidi  this  action  is  bottomed.  Since, 
then,  respondents  now  neither  raise  nor  urge 
this  question,  why  should  we  not  deem  it  to 
have  been  abandoned  by  them?  So  we  nei- 
ther raise  nor  decide  this  point  here. 

[6]  IV.  The  appellant  contends  that  re- 
gardless of  the  question  as  to  the  correctness 
of  his  contentions  on  the  matter  of  the  right 
to  collect  these  taxes  on  this  property,  that 
these  cases  must  nevertheless  be  reversed,  be- 
cause of  tbe  rendition  by  the  learned  court 
nisi  of  a  Judgment  against  appellant  for 
costs.  He  urges  thatsuch  a  Judgment  against 
a  collector,  whether  dty  collector,  county  col- 
lector, or  township  collector,  or  against  tbe 
state,  a  county,  or  a  dty,  is  forbidden  by  sec- 
tion 11,487.  The  appellant  raises  this  ques- 
tion upon  the  record  by  bis  motion  in  arrest 
of  Judgment  State  ex  reL  v.  Trust  Co.,  209 
Mo.  473, 108  S.  W.  97. 

Tbe  point,  we  think,  is  well  taken  (State 
ex  rel.  v.  Trust  (3o.,  supra;  Pollard  v.  Atwood, 
79  Mo.  App.  193),  and  for  tbls  error  the  cause 
must  be  reversed  and  remanded,  with  direc- 
tions to  the  trial  court  to  render  Judgment 
for  defendants,  eliminating  from  such  Judg- 
ment the  matter  of  adjudging  costs  against 
appellant. 

It  is  so  ordered. 

WALKER,  P.  J.,  and  BBOWN,  J,,  concar. 
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STATE  ex  rel.  DUBLE,  City  Collector,  t. 
LEWIS  et  al. 

(Supreme  Court  of  Missoori,  Divtsion  No.  2. 
Maich  24,  1914.) 

Mtjnicipai,   Cobpobations   (I   978*)— Dklik- 
QtnENi  Tax  Sums— Actions. 

Under  Rev.  St  1909,  §  9348,  proTidiog  that 
all  suits  to  collect  delinquent  city  taxes  shall 
be  brought  in  the  name  of  the  state,  at  the  re- 
lation, and  to  the  use,  of  the  city  collector,  a 
suit  cannot  be  brought  in  the  name  of  the  city, 
but  must  be  brought  in  the  name  of  'the  state, 
at  the  relation,  and  to  the  use,  of  the  city  col- 
lector, naming  him  and  the  city  for  which  he 
snes. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |j|  2104-2119;  Dec. 
Dig.  f  978.*] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; Geo.  W.  Wanamaker,  Judge. 

Action  by  the  State  of  Missouri  on  the 
relation  of  Grant  Duble,  as  Collector  of  the 
City  of  Princeton,  against  Robert  W.  Lewis 
and  Joe  Mills,  administrators  of  William 
Lewis,  deceased.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

S.  M.  Harber,  of  Trenton,  Ira  B.  Hyde  and 
A.  M.  Hyde,  both  of  Princeton,  and  E.  R. 
Sheets,  of  Trenton,  for  respondents. 


FARIS,  J.  This  Is  a  suit  by  the  d^  of 
Princeton  for  dty  taxes.  Upon  the  facts  and 
the  points  of  law  Involved,  It  is  practically 
on  all  fours  with  the  case  of  State  of  Mis- 
souri ex  rel.  Hickman,  Collector  of  Revenue 
of  Morgan  Township,  Appellant,  v.  Robert  M. 
Lewis  et  al..  Administrators,  Respondents, 
166  S.  W.  819.  What  Is  said  In  that  case  ap- 
plies to  this  case,  except  that  the  point  is 
made  by  the  respondents  that  the  action  was 
not  brought  in  the  name  of  the  proper  par^ 
plain  tur.  In  this,  as  respondents  aver,  that  It 
was  brought  in  the  name  of  the  "city  of 
Princeton  at  the  relation  of  the  collector," 
whereas  respondents  urge  that  It  should 
have  been  brought  In  the  name  of  the  "state 
of  Missouri,  at  the  relation  and  to  the  use 
of  the  city  collector  of  the  dty  of  Prince- 
ton." Barring  this  objection,  the  two  cases 
are  practically  similar.  The  law  and  the  rea- 
soning of  one  applies  with  equal  force  to  the 
other,  except  that  It  may  well  be  that  the 
reasons  which  preclude  relief  In  favor  of 
plaintttt  in  this  case  are  somewhat  stronger 
than  they  are  in  the  suit  brought  by  the  col- 
lector of  Morgan  township. 

Recurring  to  the  objection  made  by  re- 
spondents, and  looking  to  the  flies  we  find 
that  the  style  of  the  case  which  Is  attacked 
is  not  due  to  any  fault  of  appellant  The 
action  was  correctly  brought  in  the  name 
and  style  of  "State  of  Missouri  at  the  Rela- 
tion and  to  the  Use  of  Grant  Duble,  Collector 
of  the  Revenue  of  the  City  of  Princeton,  Mer- 
cer County,  Missouri,  Plaintiff,  v.  Robert  W. 


Lewis  and  Joe  Mills,  Administrators,  etc., 
Defendants."  Somewhere  the  style  of  this 
case  has  been  changed  without  the  fault,  so 
far  as  we  are  able  to  see,  of  appellant,  and 
apparently  merely  by  a  slight  clerical  mis- 
prision in  making  up  our  docket  We  agree 
with  learned  counsel  for  respondents  that 
the  statute  now  in  force  requires  these  suits 
to  be  brought  in  the  name  of  the  state  of 
Missouri  at  the  relation  and  to  the  use  of 
the  dty  collector,  naming  him,  and  the  city 
for  which  be  sues  (section  9348,  R.  S.  1909) ; 
but,  since  we  find  from  an  'examination  of 
the  files  that  this  precise  thing  was  done,  we 
must  disallow  this  point  In  truth,  there  are 
yet  other  serious  reasons  arising  from  the 
time  and  manner  of  the  attack  made  why 
we  need  not  have  considered  respondents' 
objectloa. 

It  results,  from  what  has  been  said  in 
the  case  of-  State  ex  rel.  Hickman,  Collector, 
V.  Lewis  et  al.,  supra,  that  this  case  must 
be  reversed  and  re^nanded,  with  directions 
to  render  Judgment  upon  the  merits  In  favor 
of  defendants,  but  to  observe  the  provisions 
of  section  11487  In  the  matter  of  adjudging 
and  taxing  costs  against  plaintiff. 

It  is  so  ordered. 

WALKBR,  P.  J.,  and  BROWN,  J.,  concur. 


TAYLOR  V.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Feb.  17,  1914.     Rehearing  Denied 

March  24,  1914.) 

1.  EviDBNCK  (I  506*)— Opinion  BvinBNOB  — 
Htpothbtioal  QaESTiON- Pbovinck  Of  Jd- 
BT— "Wonu)." 

A  question  to  an  expert  whether  the  in- 
juries described  "might,  could,  or  would"  have 
resulted  in  the  paralyzed  condition  of  the  per- 
son injured  was  not  objectionable,  as  invading 
the  province  of  the  jury  for  including  the  word 
"would";  that  word,  as  used,  expressing  what 
"might"  be  expected. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !  2309;  Dec.  Dig.  |  506.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7527,  7528.] 

2.  Appbai.  ANn  Ebbob  (|  lORO*)— Habhlbss 
Sbbob— Htpotheticai.  Questions. 

In  an  action  for  personal  injuries,  a  phy- 
sidan  was  asked  whether,  supposing  that,  uter 
the  injuries  described,  plaintiff  was  struck  a 
blow  over  the  eye  which  blacked  his  eye,  but 
did  not  knock  him  down,  etc.,  the  subsequent 
condition  in  which  the  physician  found  plaintiff 
and  his  present  condition  "might,  could,  or 
would  have  been  the  result  of  that  blow,  or  It 
might,  could,  or  would  have  been  the  result  of 
the  injuries  referred  to,"  and  answered  that 
he  did  not  think  the  blow  had  anything  to  do 
with  the  paralysis,  because  it  existed  before  that 
time,  and  its  extent,  so  far  as  the  meml>ers  of 
the  body  were  concerned,  was  the  same  then  as 
before,  and  did  not  seem  to  hare  changed  any. 
The  evidence  showed  that  plaintiff  was  suffering 
with  paralysis  after  he  received  the  injuries  and 
long  before  the  blow  over  his  eye.  Beli  that, 
even  if  the  question  were  improper  as  an  attempt 
to  have  the  expert  state  which  of  two  causes  ac- 
tually produced  plaintiff's  condition,  defendant 
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was  not  injured  thereby  in  riew  of  the  evidence 
and  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1068,  1069,  4153-4157. 
4166 ;   Dec.  Dig.  {  1050.*] 

3.  Street  Railboadb  (J  118*)— iNJtmiE*— In- 

STBUCnONB. 

In  an  action  for  personal  injuries  from  a 
collision  with  a  street  car,  an  instruction  which 
authorized  recovery  under  the  humanitarian 
rule  was  not  inconsistent  with  one  authorizing 
recovery  because  of  excemive  speed,  on  the  the- 
ory that  the  humanitarian  rule  is  based  upon 
"slow  stoi>ping";  that  rule  being  grounded  up- 
on the  failure  tfi  stop  or  slacken  speed  after 
learning  of  the  peril. 

[Eld.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  258-269;  Dec.  Dig.  i 
118.*] 

4.  Stbekt  Railboads  (I  114*)— Injtjbib*— 
Actions— SuFTiciENCT  of  Bvidenob— Dis- 

COVEBT  OF  PEBIL. 

In  an  action  for  injuries  in  a  collision  be- 
tween a  wagon  and  a  street  car,  evidence  held 
to  support  a  finding  that,  after  defendant,  by 
ordinary  care,  could  have  seen  plaintiff's  peril, 
the  car  could  have  been  stopped  in  time  to  have 
prevented  the  collision,  consistent  with  the  safe- 
ty of  the  passengers. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  SS  239-250;  Dec.  Dig.  i 
114.*] 

5.  Street  Raii.boads  (S  117*)— Injtjbies— 
Jnar  Qukbtion— Neouobncb. 

In  an  action  for  injuries  in  a  collision  be- 
tween a  wagon  and  a  street  car,  evidence  held 
to  make  it  a  jury  question  whether  the  car  was 
being  negligently  operated  at  a  high  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  if  239-257;  Dec.  Dig.  { 
117.*] 

6.  Street  Raxuioads  (S  117*)— IirjmuES— Ju- 
BT  QvBsnoN— Pboxiuate  Cattbe. 

In  an  action  against  a  street  car  company 
for  injuries  in  a  collision  between  a  jvagon  and 
a  street  car,  evidence  held  to  make  it  a  jury 
question  whether  plaintiffs  negligence  was  the 
proximate  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {I  239-257;  Dec.  Dig.  S 
117.*] 

7.  Street  Railroads  (§  103*)- luJURrE*— 
PROxncATE  Cause — Humanitarian  Doc- 
trine. 

To  make  plaintilTs  negligence  the  proximate 
cause  of  his  injuries,  so  as  to  prevent  the  op- 
eration of  the  humanitarian  rule,  he  must  have 
negligently  entered  the  position  of  peril  too  late 
for  defendant  to  prevent  injuring;  him,  by  exer- 
cising the  care  required  by  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  f  219;   Dec.  Dig.  §  103.*] 

8.  Street  Railboads  (J  103*) — Injuries— Htr- 

KANirABIAN   DOCTBINE. 

When  one  negligently  moves  from  a  place 
of  safety  to  one  of  danger  in  front  of  a  street 
ear,  under  such  circumstances  that  his  danger 
cannot  be  reasonably  apprehended  by  the  mo- 
torman  in  time  to  prevent  injuring  him  by  ordi- 
nary care,  the  traveler's  negligence  is  either  the 
proximate  cause  of  his  injury  or  a  concurrent 
cause  with  the  motorman's  negligence,  in  either 
of  which  cases  the  humanitarian  rule  is  not  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  IMg.  {  219 ;    Dec.  Dig.  §  103.*] 

9.  Street  Railroads  (§  117*)— Injuries— Ju- 
ry Question— Contributory  Neolioence. 

In  an  action  for  injuries  from  a  collision 
between  a  street  car  and  a  wagon,  whether  plain- 
tiff was  guilty  of  contributory  negligence  in  re- 


maining in  the  wagon  while  attempting  to  cross 
the  track,  instead  of  jumping  out,  held  a  jury 
question.  , 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,   CenL    Dig.    ({   239-267;     Dec.    Dig.   i 

10.  Street  Raiiaoads   (I  117*)— Coktbibu- 
toby  Neouoencb-Jury  .Question. 

While,  if  it  appears  from  plaintiff's  evi- 
dence that  he  is  negligent,  the  court  should  take 
the  9uestion  from  the  jury,  though  contributory 
negligence  is  not  pleaded,  in  absence  of  a  plea 
of  contributory  negligence,  and  of  evidence  for 
plaintiff  justifying  a  finding,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negligence, 
that  issue  should  not  be  submitted,  though  plain- 
tiff's evidence  tends  to  show  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fi  239-267;  Dec.  Dig.  i 
117.*J 

11.  Tbiai.  (I  119*)— Axouicbnteh-<3uestions 
Not  in  Issue. 

Where,  under  the  issues  and  instructions, 
the  question  of  contributory  negligence  was  not 
in  issue,  it  was  not  error  to  forbid  counsel  to 
argue  the  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  284;  Dec  Dig.  |  119.*] 

12.  Appeal  and  Erbob   ({  301*)— Pbesenta- 
TiON  Below— IMPBOPEB  Aboument. 

Alleged  improper  statements  by  counsel  in 
argument  cannot  be  reviewed,  where  the  motion 
for  new  trial  does  not  assign-error  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1743.  1753-1765;  Dec. 
Dig.  (  301.*] 

13.  Appeal  and  Ebbob  (S  334*)— Pabties— 

I^B  ATH~~Re  VT  V  Alt 

Rev.  St  1909,  t  2077,  provides  that,  if  ap- 
pellee die  after  the  appeal  was  taken  and  be- 
fore judgment,  the  administrators  may  be  compel- 
led to  become  parties  in  like  manner  as  in  the 
original  suit  and  section  6438  provides  that  ac- 
tions for  personal  injuries  shall  not  abate  by  the 
injured  person's  death,  but  shall  survive  to  the 
personal  representative.  Held  that,  upon  the 
death  of  plaintiff  in  a  personal  injury  action 
after  judgment  had  been  entered  and  assigned 
by  plaintiff  to  his  attorney  to  secure  the  pay- 
ment of  his  fee,  the  action  was  properly  revived 
in  the  name  of  plaintifTs  administratrix,  and 
not  in  the  name  of  the  assignee  of  the  judgment ; 
the  revival  and  subsequent  proceedings  not  be- 
ing an  action  upon  the  judgment  but  more  in 
the  nature  of  a  continuation  of  the  original  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1848,  1851-1863 ;  Dec.  Dig. 
§334.*] 

Appeal  from  CircDiit  Court,  Jackson  Coun- 
ty;  Wm.  O.  Thomas,  Judge. 

Action  by  Jennie  Taylor,  administratrix 
of  Albert  P.  Taylor,  against  the  Metropolitan 
Street  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  is  a  suit  to  recover  damages  for  per- 
sonal injuries  received  by  one  Albert  P.  Tay- 
lor in  a  collision  with  one  of  defendant's 
cars  whfle  said  Taylor  was  crossing  Nine- 
teenth street  on  Cherry  street  in  Kansas 
City,  Mo.,  about  8  p.  m.,  September  20,  1907. 
Plaintiff  recovered  judgment  in  the  trial 
court  in  the  sum  of  $6,250,  and  the  defend- 
ant perfected  an  appeal  to  the  Kansas  City 
Court  of  Appeals.  After  the  appeal  was  tak- 
en, plaintiff  died.     Tbe  case  was  ■  revived 


*For  other  oases  see  same  topic  and  section  NUMBBB  la  Dee.  Olf .  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezea 
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in  the  name  of  Jennie  Taylor,  as  adminis- 
tratrix of  his  estate.  In  an  opinion  writ- 
ten by  the  Kansas  Ciity  Court  of  Appeals, 
the  judgment  was  affirmed;  but,  one  of  the 
judges  of  said  Court  of  Appeals  deeming  its 
decision  contrary  to  previous  decisions  of 
the  Supreme  Court,  the  cause  was  duly  cer- 
tified and  transferred  here.  That  portion  of 
the  plaintiff's  petition  charging  negligence  la 
as  follows:  "Defendant,  through  the  negligence 
and  unsklllf ulness  of  its  officers,  agents,  serv- 
ants, and  employee  in  running,  conducting,  and 
managing  a  car  of  the  defendant,  which  was 
being  moved  by  the  defendant  at  an  unusual 
and  rapid  rate  of  speed  along  said  track, 
while  in  charge  of  its  said  officers, 
agents,  servants,  and  employes,  negligently 
and  carelessly  ran  the  said  car  into,  upon, 
and  against  the  wagon  in  which  plaintiff  was 
riding,  as  aforesaid,  with  great  force  and 
violence.  That  the  officers,  agents,  servants, 
and  employes  of  the  defendant  In  charge  of 
said  car,  and  who  were  then  engaged  in 
running,  conducting,  and  managing  said  car, 
saw,  or,  by  the  exercise  of  ordinary  care  on 
their  i>art,  might  have  seen,  said  plaintiff, 
and  become  aware  of  the  danger  to  which  he 
was  exposed  while  crossing  said  Nineteenth 
street,  and  while  said  wagon  was  on  said 
track,  crossing  the  same,  in  ample  time  to 
have  stopped  said  car  before  it  struck  said 
wagon,  as  aforesaid,  and  thus  have  avoided 
injuring  plaintiff,  but  that  said  officers, 
agents,  servants,  and  employes  of  said 
defendant  so  in  charge  of  said  car  negligent- 
ly failed  to  stop  said  car,  and  negligently 
caused  and  permitted  the  same  to  strike  said 
wagon  as  aforesaid,  whereby  plaintiff  was 
violently  knocked  down  and  against  said 
wagon  and  gig  and  out  of  said  wagon  to 
the  street,"  etc. 

The  answer  was  a  general  denlaL  The 
evidence  tended  to  establish  the  following 
facts: 

Plaintiff,  33  years  of  age,  in  good  health, 
at  about  8  p.  m.,  September  20,  1907,  to- 
gether with  four  companions,  came  out  of  a 
restaurant  on  the  southeast  comer  of  Nine- 
teenth and  Cherry  streets  in  Kansas  City, 
Mo.,  and  got  into  a  farm  wagon  which  had 
been  left  standing  on  Cherry  street  a  few 
feet  south  of  Nineteenth  street,  and  started 
to  drive  north  on  the  east  side  of  Cherry 
street  across  said  Nineteenth  street,  intoid- 
Ing  to  go  to  a  certain  freight  depot  where 
they  were  expecting  to  receive  a  shipment 
of  race  horses.  The  wagon  was  an  ordinary 
farm  wagon,  with  its  bed  and  side  boards  26 
Inches  deep.  On  the  front  part  of  the  wagon 
bed  was  a  spring  seat,  upon  which  was 
seated  OUie  King,  the  driver  of  the  team, 
and  George  Wilson.  Jim  Allen  was  standing 
np  in  the  wagon  bed,  just  back  of  the  spring 
seat  Back  of  Allen  a  driving  cart  was  rest- 
ing with  its  axle  across  the  top  of  the  wagon 
bed,  and  one-lialf  of  its  wheels  extended 
above  the  wagon  bed.  Back  of  the  driving 
car,  a  man  by  the  name  of  Jaggard,  the  own- 


er of  the  team  and  wagon,  was  seated  or 
standing,  and  just  back  of  Jaggard,  and  near 
the  rear  end  of  the  wagon  bed,  plaintiff  was 
standing.  On  the  southwest  corner  of  this 
crossing,  a  two-stoiy  building  stood  flush 
with  the  sidewalk,  and  on  the  same  comer, 
between  the  curb  and  sidewalk,  was  a  gas- 
light There  was  also  a  gaslight  on  the 
northeast  comer  of  this  crossing.  Nine- 
teenth street,  at  tids  place,  was  49^  feet 
wide  from  property  line  to  property  line,  84 
feet  wide  from  curb  to  curb,  and  was  14 
feet  from  the  south  curb  to  the  south  rail  of 
defendant's  track.  About  188  feet  west  of 
the  Cherry  street  crossing  an  alley  crossed 
Nineteenth  street  Nineteenth  street  at  this 
alley  was  1  foot  3V^  inches  higher  than  at 
the  Cherry  street  crossing,  but  Nineteenth 
street  was  practically  level  for  at  least  a  dis- 
tance of  four  blocks  west  of  Qierry  street 
I>efendant's  cars  on  Nineteenth  street  al- 
ways ran  eastward. 

Plaintiff  testified  that,  as  the  wagon  start- 
ed across  Nineteenth  street,  he  looked  first 
to  the  east,  but  Us  view  was  obstructed  by 
the  building  on  the  southeast  corner  of  the 
crossing.  He  then  turned  and  looked  toward 
the  west,  and  saw  the  car  coming  from  the 
west,  which  looked  to  be  60  or  75  yards 
away;  that  at  this  time  the  horses  were  on 
the  track  between  the  two  rails ;  that  it  was 
about  17  feet  to  the  horses  heads  from  where 
he  was  tanding  in  the  back  end  of  the  wag- 
on ;  that,  after  looking  at  the  car,  he  thought 
the  wagon  bad  plenty  of  time  to  get  across 
ahead  of  it;  that  the  car  did  not  slacken 
its  speed  before  it  hit  the  wagon;  that  the 
car  was  running  25  or  30  miles  an  hour; 
that  the  team  was  traveling  about  6  miles  an 
hour;  that  he  was  standing  between  the 
shafts  and  the  two  wheels  of  the  cart,  and 
did  not  know  whether  he  had  plenty  of  time 
to  get  out  of  the  wagon  or  not,  but  that  he 
did  not  think  it  was  necessary  to  jump  out, 
and  did  not  make  any  effort  to  get  out; 
that,  after  looking  at  the  car,  be  tnmed  to- 
ward Mr.  Jaggard  and  was  talking  to  him, 
and  again  looked  around. in  the  direction  of 
the  car,  and  the  Ught  of  the  car  was  right 
onto  the  wagon,  and  the  collision  immediate- 
ly occurred,  the  car  striking  the  wagon  near 
one  of  the  rear  wheels ;  that  just  before  the 
car  struck  the  wagon,  Mr.  Jaggard  holloed 
to  the  driver,  "Look  out  there,"  and  tliat  the 
driver  bit  the  horses  with  the  whip  causing 
them  to  jump  in  order  to  clear  the  track. 
Plaintiff  was  knocked  unconscious  by  the  col- 
lision, and  did  not  regain  consciousness  un- 
til some  time  later  in  the  City  Hospital. 
Plaintiff  remained  in  the  City  Hospital  six 
days,  and  was  then  removed  to  the  Bethany 
Hospital  in  Kansas  City,  Kan.,  where  he 
remained  about  20  days.  Plaintitrs  evidence 
tended  to  show  that  before  the  accident  be 
was  a  strong,  healthy  man;  that  from  the 
accident  be  received  a  cut  on  the  back  of  the 
head  and  over  his  eye,  which  had  to  be  sewed 
np  by  a  surgeon.     For  several  days  after 
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being  taken  to  the  hospital  he  was  uncon- 
scious and  Incoherent  In  bis  speech,  and 
was  sufFerlng  from  concussion  of  the  brain 
and  partial  paralysis  of  his  right  arm,  right 
leg,  and  right  side.  Other  injuries  which 
were  unimportant  are  also  mentioned. 

Evidence  also  teuded  to  show  that  plain- 
tiff was  permanently  Injured;  that  the  mus- 
cles of  his  right  limb  were  atrophied;  and 
that  the  power  and  motion  of  his  right  side 
and  right  limbs  were  Impaired  about  one- 
half;  that  it  was  nine  months  after  the  In- 
jury before  plaintiff  did  any  work,  and, 
from  that  time  on,  worked  about  one-half 
the  time,  doing  light  work,  such  as  driving 
livery  teams,  hitching,  unhitching,  and  curry- 
ing horses,  and  worked  some  in  St  Louis 
driving  a  team  to  £in  asphalt  wagon.  The 
evidence  on  the  part  of  plaintiff  showed  that 
a  car  of  this  kind,  going  16  miles  an  hour, 
conld  be  stopped  within  a  distance  of  50  or 
60  feet,  taking  into  consideration  -the  safety 
of  the  passengers.  Defendant's  evidence  in 
this  regard  tended  to  show  that  it  would  take 
100  feet  in  which  to  stop  the  car.  Two  of 
plaintiff's  witnesses  testified  that,  while 
standing  on  the  southwest  comer  of  Cherry 
and  Nineteenth  streets  they  saw  the  acci- 
dent; that  they  first  saw  the  car  near  the 
alley  west  of  Cherry  street;  that  it  was  go- 
ing "fast,"  and  did  not  lessen  its  speed  be- 
fore it  lilt  the  wagon.  One  of  these  witness- 
es described  the  speed  of  the  car  as  "awful 
fast"  A  dty  ordinance  fixing  the  maximum 
speed  of  street  cars  for  the  vicinity  of  the 
accident  provided  that  "all  cars  shall  be  run 
at  all  times  and  places  at  a  reasonable  rate 
of  speed  under  the  particular  circumstances, 
and  in  no  event  at  a  greater  rate  of  speed 
than  fifteen  miles  an  hour."  Some  of  plain- 
tiff's witnesses  testified  that  the  car  ran 
nearly  to  the  alley  east  of  Cherry  street  aft- 
er striking  the  wagon  and  before  coming  to 
a  stop. 

Defendant's  witnesses  testified  that  the  car 
went  about  a  car's  length  beyond  the  wagon, 
and  then  stopped.  The  motorman  was  knock- 
ed unconscious  by  the  collision,  but  did  not 
receive  serioua  injuries.  One  of  the  men  in 
the  wagon  was  thrown  through  the  front 
end  of  the  car  by  reason  of  the  Impact  The 
driver  of  the  wagon  and  Mr.  Jaggard,  owner 
of  the  team,  testified  that  they  first  saw  the 
car  when  it  was  near  the  alley  west  of  Cher- 
ry street,  and  that  they  thought  they  had 
time  to  clear  the  track  before  the  car  reached 
the  crossing,  and  that  the  team  was  traveling 
8V4  miles  per  hour.  Both  the  driver  and 
Jaggard  were  knocked  unconscious  by  the 
collision,  bat  both  recovered.  Defendant's 
evidence  tended  to  show  that  the  car  was 
running  at  a  speed  of  about  15  miles  an  hour, 
and  that  the  car  was  geared  for  18  miles 
per  hour  as  maximum  speed.  One  of  defend- 
ant's witnesses  testified  that  be  was  a 
passenger,  and  that  the  car  was  running  at 
the  usual  speed  when  it  struck  the  wagon, 
and  that  he  did  not  notice  any  change  in  the 


I  speed  of  the  car  Just  before  it  struck  the 
wagon.  One  of  defendant's  witnesses  (a 
passenger  standing  In  the  front  vestibule  of 
the  car  at  the  time  of  the  accident)  testified 
tliat  he  first  noticed  the  horses  when  the  car 
was  about  a  car's  length  and  a  half  from  the 
team,  and  that  about  this  time  the  motorman 
threw  on  the  brakes,  turned  off  the  current, 
and  dropped  down  to  save  Idmself.  Another 
passenger  standing  in  the  front  vestibule 
testified,  for  defendant,  that  he  first  saw 
the  team  when  they  were  about  10  feet  from 
the  car ;  that  the  car  was  running  at  common 
speed,  and  the  horses  were  walking,  and  that 
the  motorman  got  the  brakes  on  about  the 
time  the  car  hit  the  wagon. 

The  motorman  testified,  for  defendant, 
that  he  first  saw  the  team  going  over  the 
track  when  the  car  was  about  60  feet  west 
of  the  team ;  that  at  that  time  the  car  was 
traveling  15  miles  an  hour;  that  when  he 
saw  the  team,  he  threw  off  the  power,  tried 
to  set  the  brakes,  rang  the  bell,  and  then  the 
car  struck  the  wagon,  and  the  Impact  ren- 
dered him  unconscious;  that  he  regained 
consciousness  that  night  at  the  City  Hospi- 
tal, and  was  not  seriously  injured;  that 
Just  before  the  accident  he  was  running  his 
car  down  the  street,  paying  strict  attention 
to  business,  looking  down  the  track ;  that  the 
hind  legs  of  the  horses  were  Just  about  to  the 
north  raU  when  he  first  noticed  the  team; 
that  the  car  was  32  feet  long,  and  that,  at 
the  speed  at  which  it  was  going,  it  could 
have  been  stopped  In  three  car  lengths.  The 
evidence  tended  to  show  that  the  motorman 
was  not  a  skillful  motorman,  his  experience 
in  running  cars  being  limited  to  about  two 
and  one-half  months'  work  as  "extra  man." 
During  this  time,  he  was  not  on  the  defend- 
ant company's  "regular  list"  but  was  on 
the  "extra  list"  making  extra  trips  or  regu- 
lar trips  when  the  regular  motorman  laid 
off  for  any  purpose.  As  extra  man,  however, 
he  worked  nearly  full  time.  One  of  defend- 
ant's witnesses  testified  that  at  the  time  of 
the  accident  he  was  looking  out  of  a  second 
story  window  above  the  restaurant  on  the 
southeast  comer  of  Nineteenth  and  Cherry 
streets,  and  saw  the  car  when  it  was  about 
30  or  40  feet  from  where  the  wagon  attempt- 
ed to  cross,  and  that  the  horses  were  about 
10  or  16  feet  from  the  car  track,  and  that 
the  car  stmck  the  wagon  about  "middle 
ways." 

There  was  some  evidence  to  the  effect  that 
before  the  accident  plaintiff  bad  engaged  In 
some  fist  fights  while  he  lived  at  Slater,  Mo., 
and  that  several  months  after  the  Injury 
plaintiff  returned  to  Slater,  Mo.,  and  in  an 
encounter  in  a  saloon  there  received  a  black 
eye.  Plaintiff  admitted  this  on  cross-exam- 
ination, but  stated  that,  by  reason  of  the  in- 
juries received  in  the  collision,  he  was  una- 
ble to  defend  himself,  and  that  the  fight 
ended  with  the  one  blow  which  he  received, 
and  that  the  only  result  of  the  fight  was  the 
black  eye,  which  caused  him  to  remain  at 
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home  for  a  day  or  two,  as  he  aays,  to  keep 
people  ttom  seeing  his  black  eye. 

Plaintiff's  Instructions  numoered  1  and  3, 
of  which  defendant  complains,  are  as  fol- 
lows: "1.  The  court  instructs  the  Jury  that 
It  was  the  dnty  of  defendant's  motorman  in 
charge  of  the  car  mentioned  in  the  evidence 
to  exercise  ordinary  care  to  keep  a  vigilant 
watch  oat  ahead  for  persons  and  vehicles 
Dpon  or  approaching  the  track  upon  which 
the  car  in  question  was  running  at  the  cross- 
ing of  Nineteenth  and  Cherry  streets.  If, 
therefore,  you  believe  from  the  evidence  that 
the  plalntur  was,  at  the  time  and  place  in 
question.  In  a  position  of  Imminent  peril  of 
being  struck  by  the  car  mentioned  in  the 
evidence  by  reason  of  the  fact  that  the  team 
or  the  wagon  attached  thereto  In  which  he 
was  riding  was  upon  the  railroad  track  or 
upon  Nineteenth  street,  and  approaching  the 
track  upon  which  said  car  was  running,  and 
that  the  motorman  saw  him  or  said  wagon 
and  the  persons  therein  In  such  position  of 
danger,  if  any,  or,  by  the  exercise  of  ordi- 
nary care,  could  have  so  seen  It  or  them  in 
time  to  have  stopped  said  car  by  the  exercise 
of  ordinary  care,  and  thus  have  avoided 
striking  the  wagon  and  Injuring  the  idaintlff, 
but  negligently  and  carelessly  >  failed  to  do 
so,  and  If  you  further  believe  from  the  evi- 
dence that,  by  reason  of  the  foregoing  care- 
less negligent  acts  of  the  said  motorman, 
if  you  find  them  to  have  been  careless  and 
negligent,  the  wagon  In  which  plaintUf  was 
riding  was  struck  and  plaintiff  was  thrown 
out  of  the  same  and  injured,  then  your  ver- 
dict must  te  for  the  plaintiff,  even  though 
you  believe  and  find  from  the  evidence  that 
the  plaintiff  or  those  with  whom  he  was  rid- 
ing, or  those  who  were  driving  said  wagon, 
negligently  placed  him  and  themselves  in 
dangerous  proximity  to  the  street  car  men- 
tioned In  the  evidence  at  said  crossing  of 
Cherry  and  Nineteenth  streets." 

"8.  The  court  instructs  the  jury  that,  if 
they  beHere  from  the  evidence  that  on  or 
about  the  20th  day  of  September,  1907,  the 
plaintiff  was  traveling  northward  on  Cherry 
street  at  the  intersection  of  Nineteenth  street 
In  Kansas  caty,  Mo.,  and  riding  In  the  rear 
end  of  a  two-horse  lumber  box  farm  wagon, 
and,  while  plaintiff  was  crossing  said  Nine- 
teenth street  and  traveling  near  the  east  side 
of  said  Cherry  street,  said  defendant,  through 
the  negligence  and  nnskilltalness,  tf  any,  of 
Its  servants  and  employes  in  running,  con- 
ducting, and  managing  a  car  of  the  defend- 
ant which  was  being  moved  by  the  defend- 
ant at  a  rapid  rate  of  speed  along  the  track 
of  defendant  In  said  Nineteenth  street,  if 
you  believe  from  the  evidence  that  It  was 
BO  moved,  while  in  charge  of  Ite  said  serv- 
ants and  employes,  negligently  and  carelessly 
ran  the  said  car  into,  upon,  and  against  the 
wagon  In  which  plaintiff  was  riding,  with 
great  force  and  violence,  and  Injured  the 
plaintiff,  they  will  find  their  verdict  for  the 
plaintifC" 


John  H.  Lucas,  W.  H.  H.  Piatt,  and  Thom- 
as R.  Marks,  all  of  Kansas  City,  fOr  appel- 
lant Gage,  Ladd  &  Small,  of  Kansas  City, 
for  respondent 

WILLIAMS,  O.  L  AppeUant  contends 
that  the  court  erred  In  permitting  medical 
experts,  over  the  objections  of  defendant  to 
Invade  the  province  of  the  Jury  by  answer- 
ing certain  improper  hypothetical  questions. 
Said  questions  and  answers  were  as  follows: 
"Q.  Suppose  that  on  or  about  the  20th  of 
September,  1907,  the  plaintiff  was  riding  in 
a  wagon  crossing  the  street  car  track,  and 
the  car  hit  the  wagon  and  knocked  him  out 
on  the  pavement,  and  hit  the  back  of  his 
head  so  as  to  cause,  apparently,  at  least  a 
laceration  of  the  scalp,  and  also  a  bruise  over 
the  left  eye,  and  that  be  had  concussion  of 
the  brain;  that  they  took  him  to  the  city 
hospital  right  away,  and  the  doctors  found 
him  suffering  with  concussion  of  the  brain ; 
and  supposing  that  he  was  knocked  uncon- 
scious at  the  time,  and  was  afterwards  in- 
coherent In  his  speech  for  some  days,  and 
he  continued  in  that  condition,  and  was  af^ 
erwards  moved  over  to  Bethany  Hospital  In 
Kansas  City,  Kan.,  and  continued  In  that 
condition  for  a  couple  of  weeks — this  more 
or  less  unconscious  condition  at  times — I 
will  ask  you  whether  or  not,  in  your  opinion, 
these  injuries  that  he  sustained  In  this  street 
car  collision,  he  having  received  no  other  in- 
juries In  the  meantime,  might,  could,  or 
would  have  resulted  in  this  paralyzed  condi- 
tion you  discovered  the  first  time  you  exam- 
ined. A.  I  think  It  might  could,  and  would 
have  caused  this  condition  that  I  found  ex- 
isting at  the  time.  •  •  ♦  Q.  Now,  doc- 
tor, supposing  that  afterward,  in  April,  he 
had  a  little  fight  or  a  man  assaulted  him 
and  struck  him  a  blow  over  the  right  eye 
that  blacked  his  eye,  but  did  not  knock  him 
down,  nor  confine  him  to  his  bed,  but  that 
he  stayed  at  home  for  a  day  or  two  on  ac- 
count of  having  this  black  eye,  I  will  ask  you 
whether  the  subsequent  condition  In  which 
you  found  him,  and  present  condition,  might 
could,  or  would  have  been  the  result  of  that 
blow,  or  it  might,  could,  or  would  have  been 
the  result  of  the  injuries  which  I  first  men- 
tioned tn  my  other  question.  A.  I  don't 
think  the  latter  Injury  had  anything  to  do 
with  the  paralysis,  because  it  existed  prior 
to  that  time,  and  the  extent  of  the  paraly- 
sis, so  far  as  the  members  of  the  body  are 
concerned,  is  the  same  now  as  it  was  be- 
fore. The  paralysis  does  not  seem  to  have 
changed  in  any  way." 

[1]  It  is  contended  by  appellant  that  the 
question  would  have  been  proper  if  the  ex- 
pert witness  was  asked  whether,  in  his  opin- 
ion, the  Injury  "might  or  could"  have  produc- 
ed paralysis,  but  that,  by  adding  the  w6rd 
"would"  to  the  question,  It  became  improp- 
er, and  invaded  the  province  of  the  jury. 
We  are  unable  to  agree  with  this  conten- 
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tion.  We  see  no  material  distinction  be- 
tween the  meaning  of  "would"  and  "might 
or  could"  as  used  In  the  question.  "Would," 
in  the  sense  here  used,  Is  defined  as  "ex- 
pressing what  might  be  expected."  Webster's 
New  International  Dictionary  under  title 
"Would."  The  use  of  the  word  "would"  did 
not  constitute  error.  This  view  is  not  out 
of  harmony  with  the  holdings  of  this  court 
In  Taylor  v.  Railroad,  185  Mo.  239,  84  S.  W. 
873,  and  State  7.  Hyde,  234  Mo.  200,  136  S. 
W.  316,  Ann.  Cas.  1912D,  101,  and  does  not 
conflict  In  any  manner  with  the  holdings  in 
Glasgow  V.  Railroad,  101  Mo.  347,  80  S.  W. 
015,  Roscoe  v.  RaUroad,  202  Mo.  576,  101 
S.  W.  32,  or  Smart  t.  Kansas  City,  208  Mo. 
162,  105  S.  W.  709,  14  L.  R.  A.  (N.  S.)  565, 
123  Am.  St.  Rep.  415,  13  Ann.  Cas.  932.  In 
the  Glasgow  Case,  supra,  the  doctor  testi- 
fied tbat  the  injury  "wot  due  to  the  fall." 
In  the  Roscoe  Case,  supra,  the  doctor  tes- 
tified tbat  the  Injured  man's  inability  to 
sleep  and  the  pains  he  suffered  in  bis  head 
and  back  "wot  due  to  the  injury"  which  he 
received  In  the  collision.  In  the  Smart  Case, 
supra,  the  doctor  was  permitted  to  testify 
that  "the  injury  precipitated  the  amputa- 
tion." Those  answers  were  the  points  upon 
which  the  respective  decisions  evidently  turn- 
ed, and  it  is  readily  seen  that  the  situation 
in  each  of  the  last  three  mentioned  cases  is 
different  from  that  above  discussed  in  the 
case  at  bar. 

[2]  The  second  question  in  the  case  at 
bar  might  be  subject  to  criticism,  if  it  should 
be  Interpreted  to  be  an  effort  to  have  the  ex- 
pert say  which  of  two  causes  did  produce 
the  plaintiff's  conditl9n.  Smart  v.  Kansas 
City,  supra.  The  way  the  question  is  word- 
ed, it  is,  perhaps,  an  attempt  to  liave  the 
witness  say  which  was  the  more  likely 
cause,  and  in  that  regard  approaches  some- 
what the  danger  zone.  However,  taking  in- 
to consideration  the  evidence  in  this  case 
and  the  answer  made  to  the  question,  we 
do  not  think  error  was  committed.  The  evi- 
dence showed  that  plaintiff  was  suffering 
with  paralysis  after  the  collision,  and  long 
before  he  received  the  black  eye  from  the 
fist  blow.  It  could  not  be  said  that  the  fist 
blow  produced  the  condition  of  paralysis 
v^rhlch  the  evidence  shows  existed  prior  to 
receiving  the  blow.  On  the  other  hand,  the 
evidence  shows  tbat  plaintiffs  paralytic  con- 
dition grew  no  worse  after  receiving  the 
black  eye.  Had  the  doctor  not  answered  the 
last  question,  there  is  no  reason  to  suspect 
that  the  jury  would  have  found  the  plain- 
tiff's condition  was  caused  by  the  fist  blow. 
Therefore,  even  though  the  question  and  an- 
swer should  be  conceded  arguendo  as  im- 
proper, we  are  unable  to  see,  under  the  cir- 
cumstances here,  wherein  defendant  was  in- 
jured thereby.  The  remarks  of  lAmm,  J., 
concerning  a  similar  situation,  in  the  case 
of  Bragg  V.  Met  Street  Ry.  Co.,  192  Mo.  331, 
ioc.  dt.  344,  91  8.  W.  627,  loc.  dt  530,  are 
very  applicable  here:   "Furthermore,  ta  oar 


opinion,  if  the  objection  was  bioad  enough 
to  include  such  contention,  and  was  leveled 
directly  thereat,  yet  the  question  propounded 
to  Dr.  Snell  is  not  obnoxious  to  suc^  criti- 
dsm  in  a  case  like  this,  where  the  wbole 
case  proceeded  on  both  sides  on  the  theory 
that  the  accident  happened,  and  that  respond- 
ent was  injured,  and  where,  as  here,  the  con- 
trolling defense  is  directed  to  the  nonliabil- 
ity of  appellant  for  that  accident  and  that 
Injury." 

[3]  II.  Appellant  contends  that  the  court 
erred  in  giving  plaintiff's  instructions,  num- 
bered 1  and  3;  tbat  "No.  1  authorizes  recov- 
ery under  the  humanitarian  rule;  No.  3  on 
account  of  excessive  speed.  Both'  are  argu- 
mentative,  illegal,   and   inconsistent" 

It  will  be  noticed  that  these  two  instruc- 
tions follow  the  two  theories  of  liability  al- 
lied in  the  petition.  The  petition  assigns 
two  grounds  of  negUgence.  One  ground  (that 
embraced  in  Instruction  No.  S)  is  that  "de- 
fendant, through  the  negligence  and  unskill- 
fulness  of  its  officers,  agents,  servants,  and 
employes  In  running,  conducting,  and  manag- 
ing a  car  of  the  defendant  which  was  being 
moved  by  the  defendant  at  an  unusual  and 
rapid  rate  of  speed  along  said  track  while 
in  charge  of  its  said  officers,  agents,  serv- 
ants, and  employes,  negligently  and  careless- 
ly ran  the  said  car  into,  upon,  and  against 
the  wagon  in  which  plaintiff  was  riding  as 
aforesaid  with  great  force  and  violence," 
etc.  The  other  ground  (that  embraced  in  in- 
struction No.  1)  proceeds  upon  the  humani- 
tarian rule.  It  is  contended  that  these  two 
grounds  are  inconsistent;  that  one  disproves 
or  destroys  the  other;  that  one  is  based 
upon  "slow  stopping,"  and  the  other  on  "fast 
mnnlng."  The  fallacy  of  this  contention  is 
revealed  when  it  is  recalled  that  the  hu- 
manitarian rule  is  not  based  upon  "slow  stop- 
ping," as  intimated  by  appellant,  but  rather 
upon  a  failure  to  stop  at  all,  or  an  absence 
of  slackened  speed,  under  certain  circum- 
stances. It  therefore  becomes  apparent  that 
a  failure  to  stop  or  slacken  speed  is  not  in- 
consistent with  running  fast  Both  condi- 
tions might  exist  at  the  same  time,  and  es- 
pecially so  when,  as  here,  the  petition  or  evi- 
dence fails  to  allege  or  show  that  the  fast 
running  was  so  excessive  as  to  prevent  the 
stopping  of  the  car  within  the  time  and  dis- 
tance prescribed  by  the  humanitarian  rule. 
This  proposition  has  been  directly  passed  up- 
on and  a  conclusion  contrary  to  appellant's 
contention  announced  in  the  case  of  White 
v.  Railroad,  202  Mo.  539,  loc.  cit  568,  101  S. 
W.  14.  To  the  same  effect  is  Parrar  v.  Rail- 
road, 249  Mo.  210,  155  S.  W.  439. 

We  conclude  that  said  instructions  prop- 
erly declared  the  law  applicable  to  the  issues 
and  evidence. 

[4,  6]  III.  It  is  further  contended  that  the 
evidence  falls  to  sustain  either  of  plaintiff's 
theories  upon  wliich  he  seeks  a  recovery,  and 
that  therefore  the  demurrer  to  the  evidence 
should  have  been  sustained.    In  support  of 
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this  contention,  It  Is  claimed  that:  (1)  The 
evidence  does  not  show  that,  after  defendant 
saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  plaintiff's  peril,  the  car 
conid  have  been  stopped,  consistent  with  the 
safety  of  the  passengers,  in  time  to  have  pre- 
vented the  collision ;  (2)  the  evidence  does  not 
show  that  the  car  was  being  negligently  oper- 
ated at  a  rapid  rate  of  speed.  We  are  im- 
able  to  agree  with  appellant's  above  conten- 
tion. 

As  to  the  first  point,  we  call  attention  to 
the  fact  that  one  of  plaintiff's  witnesses  testi- 
fled  that  the  car,  If  going  at  a  speed  of  15 
miles  an  honr,  could  be  stopped  in  50  or  60 
feet,  taldng  into  consideration  the  safety  of 
the  passengers.  Defendant's  motorman  says 
the  car,  at  the  rate  it  was  going,  could  have 
been  stopped  In  three  car  lengths,  or  96  feet. 
One  of  defendant's  witnesses  testified  that 
the  car  going  at  a  speed  of  15  miles  an  hour 
could  have  been  stopped  in  100  feet  with  rea- 
sonable safety  to  the  passengers,  and  that, 
If  the  car  was  going  30  miles  an  hour.  It 
would  take  "about  200  feet"  in  which  to 
stop  the  car.  Another  speed  expert  testified, 
for  the  defendant,  that,  if  the  car  was  going 
15  miles  an  hour.  It  could  be  stopped  in  100 
feet,  and,  if  the  car  was  going  25  or  SO  miles 
an  hour,  it  could  be  stopped  "pretty  nearly 
as  quldi  as  you  could  at  15,  because  it  takes 
so  long  to  wind  up  the  brake  anyway."  The 
evidence  on  the  part  of  plaintiff  tended  to 
show  that,  when  the  team  first  went  upon  the 
track,  the  car  was  from  180  to  210  feet  away. 
The  crossing  was  lighted  by  two  gaslights, 
and  there  was  certainly  nothing  to  obstruct 
the  niotorman's  view,  or  keep  him  from  seeing 
the  horses  after  they  went  upon  the  track,  If 
he  had  been  In  the  exercise  of  the  degree  of 
care  which  the  law  Imposes  upon  him. 

As  to  the  second  point,  it  is  sufllcient  to 
say  that  there  was  evidence  tending  to  show 
that  the  car  was  run  at  an  excessive  rate  of 
speed.  One  witness  testified  It  was  running 
25  or  30  miles  an  hour.  Another  witness 
said  it  was  running  "awful  fast."  Several 
witnesses  testified  that  the  car  did  not  slack- 
en its  si)eed  before  It  struck  the  wagon. 
There  was  therefore  evidence  sufficient  to 
submit  to  the  Jury  the  question  as  to  wheth- 
er the  car  was  negligently  operated  at  rapid 
speed. 

[6]  IV.  A  further  contention  is  made  that 
the  demurrer  to  the  evidence  should  have 
been  sustained,  on  the  ground  that  "it  ap- 
pears from  plaintiff's  own  testimony  that  his 
own  negligence  was  the  proximate  cause  of 
the  accident." 

Plaintiff  testlfled  that,  when  the  wagon 
started  north  across  Nineteenth  street,  he 
did  not  know  which  way  the  cars  ran  on  that 
street,  and  first  looked  toward  the  east,  and 
then  turned  and  looked  to  the  west,  and  saw 
the  car  coming  60  or  70  yards  distant.  At 
this  time  the  horses'  front  feet  were  between 
the  rails,  and  he  thought  there  was  plenty 
of  ttme  for  the  wagon  to  cross  ahead  of  the 


car,  and  did  not  therefore  think  It  necessary 
for  htm  to  jump  from  the  wagon.  He  is  cor- 
roborated in  this  by  both  the  driver  of  the 
wagon,  and  also  by  Jaggard,  who  was  near 
him  in  the  back  portion  of  the  wagon.  At 
this  time  he  thought  the  wagon  was  travel- 
ing about  6  miles  an  hour  and  had  about 
17  feet  to  go  in  order  to  dear  the  track.  He 
thought  the  car  was  running  at  a  speed  of 
from  25  to  30  miles  an  hour,  and  that  it  had 
180  to  210  feet  to  go.  He  then  turned  and 
was  engaged  in  conversation  with  Jaggard, 
and  a  little  later,  his  attention  being  aroused 
by  what  was  said  by  Jaggard  directing  the 
driver  to  "look  out,"  he  looked  up  and  saw 
the  car  almost  upon  them  and  before  be  had 
time  to  change  his  position  the  coUision  oc- 
curred. 

In  the  discussion  In  the  preceding  para- 
graph, it  was  found  that  there  was  evidence 
tending  to  show  that  the  motorman,  by  the 
exercise  of  the  proper  degree  of  care,  under 
the  circumstances,  could  have  seen  plaintiff 
in  a  position  of  peril  in  time  to  have  saved 
him  by  the  exercise  of  proper  care.  Under 
such  conditions,  it  could  not  be  said  that  his 
negligence  was  the  proximate  cause  of  the 
injury,  so  as  to  defeat  a  recovery  under  the 
humanity  rale.  White  t.  Railroad,  supra, 
202  Mo.  loc.  dt.  664,  101  S.  W.  14. 

[7]  In  order  to  justify  the  designation  of 
plaintiff's  negligence  as  the  proximate  cause 
of  the  Injury,  and  therefore  prevent  the 
operation  of  the  humanity  rule,  the  situation 
must  be  such  that  plaintiff's  negligence  caus- 
ed him  to  enter  the  danger  zone  too  late  for 
defendant  to  save  him  by  the  exercise  of  the 
care  required  under  the  situation. 

[1]  The  correct  rule,  applicable  here,  was 
announced  by  Lamm,  J.,  in  the  case  of  Ellis 
V.  Metropolitan  Street  Railway  Co.,  234  Mo. 
657,  138  S.  W.  23,  as  foUows :  "When  a  per- 
son, out  of  danger,  negligently  moves  from 
his  place  of  safety  to  one  of  danger  from  an 
ou-comlng  street  car,  so  close  to  it  and  under 
such  drcumstances  that  his  danger  could 
not  be  reasonably  apprehended  by  those  in 
charge  of  the  car  (who  see  or  might  see  his 
peril)  in  time  to  have  saved  him  by  the  exer- 
cise of  ordinary  care,  then  the  negligence  of 
the  traveler  is  either  the  proximate  cause  of 
his  own  injury,  or,  in  case  the  element  of 
defendant's  negligence  be  also  present,  then 
the  negligence  of  the  street  traveler  and  the 
negligence  of  the  carrier  are  coincident  and 
concurrent;  they  (exduding  the  idea  of  com- 
parative negligence)  may  be  said  to  balance 
or  offset  each  other.  In  either  of  which  hy- 
potheses there  is  no  room  at  all  for  the  appli- 
cation of  the  humanity  rule.  If  a  given  case 
in  that  regard  is  so  plain  that  average  fair- 
minded  men  cannot  reasonably  differ  about 
it,  a  recovery  may  be  denied  as  a  matter  of 
law.  That  result  has  been  reached  In  many 
cases  cited.  But,  if  there  is  a  ground  for 
fair  difference  of  opinion  about  it,  then  the 
question  is  for  the  Jury.  We  think  that  at 
bottom  much  of  the  apparent  discord  between 
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the  cases  dted  tor  defendant  and  those  dted 
for  plaintiffs  disappears  when  the  facts  In 
each  adjudged  case  are  rigidly  subjected  to 
the  foregoing  test"  Id.,  234  Mo.  loc.  dt  672, 
673,  138  8.  W.  28. 

[I]  Neither  should  it  be  said  that  plain- 
tiff was  guilty  of  contributory  negligence 
which  would,  as  a  matter  of  law,  predude 
his  right  of  recoTery  under  the  theory  sub- 
mitted In  plaintUTs  instruction  No.  3.  Plain- 
tiff was  not  the  driver  of  the  team,  and  had 
no  control  over  the  team.  The  fact  that  he 
misjudged  the  distance  the  car  was  from  the 
wagon  when  he  first  looked,  and  thought 
there  was  sufficient  time  for  the  wagon  to 
cross  ahead  of  the  car,  and  therefore  remain- 
ed In  the  wagon  Instead  of  trying  to  jump 
out,  would  not,  under  the  drcumstances 
shown  by  the  evidence  render  him  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Hdntz  V.  St  Louis  Transit  Co.,  116  Mo.  App. 
eer,  92  S.  W.  853;  Strauss  v.  Railroad,  166 
Mo.  App.  153;  loc.  dt  154,  148  S.  W.  209; 
Farrar  v.  Railroad,  249  Mo.  210,  loc.  dt  219, 
166  S.  W.  439. 

In  the  case  of  Krehmeyer  v.  Transit  Co., 
220  Mo.  639,  120  S.  W.  78,  where  the  plaintiff 
was  the  driver  in  control  of  the  team,  and 
under  a  state  of  facts  more  unfavorable  to 
plaintiff  than  here,  it  was  held  by  a  majority 
of  the  court  in  banc  that  the  question  ot 
plaintiff's  contributory  negligence  was  for  the 
Jury,  and  that  his  contributory  negligence  did 
not  preclude  a  recovery  as  a  matter  of  law. 
Id.,  220  Mo.  loc  dt  661,  686-687,  120  S.  W. 
78. 

V.  Appellant,  by  a  number  of  instructions, 
requested  the  court  to  submit  to  the  jury  the 
question  of  plaintiff's  contributory  negligence. 
The  refusal  of  the  court  to  give  said  instruc- 
tions is  assigned  as  error. 

The  answer  did  not  contain  a  plea  of  con- 
tributory negligence;  but  It  is  Insisted  that 
even  though  the  general  rule  Is  that  con- 
tributory negligence  is  an  affirmative  defense 
whidi  must  be  pleaded,  yet  an  exception  to 
the  general  rule  allows  the  defendant  to  avail 
itself  of  the  said  defense  whenever  contribu- 
tory negligence  appears  from  the  plaintiff's 
testimony,  and  that  this  exception  is  suffi- 
cient in  Its  scope  to  entitle  defendant  to  the 
right  of  having  such  question  submitted  to 
the  Jury. 

[lOj  It  is  needless  to  dte  authorities  in  sup- 
port of  the  proposition  that,  where  it  ap- 
pears from  plaintiff's  evidence  that  he  is 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  the  court  Is  Justified  in  taking, 
and  should  take,  the  case  from  the  Jury ; 
this  on  the  theory  that  plaintiff's  own  testi- 
mony shows  an  absence  of  defendant's  lia- 
bility. But  as  to  the  proposition  here  urged, 
it  is  suffldent  to  say  that  this  court  in  both 
dlvlbions  has  by  recent  rulings  announced 
that  in  the  absence  of  a  plea  of  contributory 
negligence,  and  the  absence  of  such  evidence 
upon  the  part  of  plaintiff  as  would  Justify 


the  court  in  flndlng  plaintiff  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  the 
defendant  is  not  entitled  to  avail  Itself  of 
such  defense,  and  to  have  submitted  to  the 
Jury  the  question  of  such  contributory  negli- 
gence, even  though  plaintiff's  evidence  doet 
tend  to  prove  contributory  negligence  upon 
his  part  CoUett  v.  Kuhlman,  243  Mo.  686, 
loc.  dt  691,  147  S.  W.  966;  White  v.  Bail- 
ways,  260  Mo.  476,  loc.  dt  482,  167  S.  W. 
693.  In  the  latter  case  the  question  is  dis- 
cussed at  length,  and  it  is  therefore  unneces- 
sary to  pursue  the  subject  further  here. 

[11]  VI.  It  Is  farther  urged  that  the  court 
erred  in  not  permitting  respondent's  counsel 
to  argue  the  question  of  plaintiff's  contribu- 
tory negligence  to  the  jury.  Under  the  plead- 
ings, Issues,  and  instructions,  the  question  of 
plaintiff's  negligence  was  not  a  question  for 
the  Jury's  determination  or  consideration,  and 
the  action  of  the  court  In  that  respect  was 
proper. 

[12]  Complaint  is  also  made  of  certain 
statements  made  by  respondent's  counsd  in 
arguing  the  case  to  the  Jury.  But  as  to  this 
contention,  it  Is  suffldent  to  say  that  the  ap- 
pellant's motion  for  a  new  trial  contains  no 
mention  of  error  arising  from  statements 
made  by  respondent's  counsel  in  the  course  of 
his  remarks  to  the  Jury,  and  it  is  therefore 
not  a  matter  for  appellate  review. 

[IS]  VII.  After  Judgment  was  entered  in 
the  trial  court  the  plaintiff  assigned  said 
Judgment  to  Charles  E.  Small,  one  of  plain- 
tiff's attorneys,  to  secure  to  the  law  firm 
of  which  said  Small  Is  a  member  the  payment 
of  their  fee  for  legal  services  rendered  in 
plaintiff's  behalf.  The  amount  of  said  fee 
is  not  shown  but  the  assignee  in  his  affidavit 
filed  in  the  Kansas  City  Court  of  Appeals 
says  that  the  fee  is  much  less  than  the 
amount  of  the  Judgment 

After  the  assignment  of  said  Judgment  the 
plaintiff  died.  His  death  was  suggested  to 
the  Kansas  City  Court  of  Appeals,  and,  upon 
the  application  of  the  administratrix  of  his 
estate  to  be  substituted  as  party  plaintiff  in 
the  stead  of  said  Albert  P.  Taylor,  deceased, 
the  court  made  an  order  reviving  the  cause 
in  the  name  of  the  administratrix,  unless 
cause  to  the  contrary  should  be  shown  by  ap- 
pellant at  the  next  term  of  said  court  and 
summons  was  Issued  which,  together  with  a 
copy  of  the  order,  was  served  upon  the  ap- 
pellant In  answer  to  said  order  to  show 
cause,  appellant  field  in  said  Court  of  Ap- 
peals its  answer  and  brief,  and  contended 
that  said  Small,  imder  and  by  virtue  of  said 
assignment  became  the  absolute  and  legal 
owner  of  this  action  and  the  real  party  in 
interest  herein,  and  asked  that  the  order 
theretofore  made  substituting  the  administra- 
trix as  party  plaintiff  be  set  aside,  and  an 
order  made  substituting  as  party  plaintiff 
herein  said  assignee,  Charles  E.  Small.  The 
Court  of  Appeals  refused  appellant's  request. 
It  is  now  urged  by  appellant  that  the  cause 
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should  abater  for  tbe  reason  that  the  said 
"administratrix  is  an  Improper  party  to 
prosecute  this  cause." 

The  assignment  did  not  have  the  ^ect  of 
assigning  the  cause  of  action.  But,  even  in 
a  case  where  the  cause  of  action  was  assign- 
able and  the  cause  of  action  had,  in  fact, 
been  assigned  during  the  pendency  of  the 
suit,  it  was  held  that,  under  the  provisions  of 
section  1924,  Bevised  Statutes  1809,  the  cause 
conld  continue  in  the  name  of  the  original 
party,  and  that  "it  is  not  a  matter  of  which 
defendant  can  complain."  Aslier  t.  Railroad, 
89  Mo.  lie,  1  S.  W.  123. 

Furthermore,  this  is  not  an  action  upon  the 
Judgment,  but  is  more  in  the  nature  of  a  con- 
tinuation of  the  original  suit  Macklln  t. 
Allenberg,  100  Mo.  337,  13  S.  W.  350.  If  the 
Judgmoit  should  be  rerersed  and  the  cause 
remanded,  the  case,  if  it  proceeded  further, 
would  bare  to  proceed  in  the  name  of  the  ad- 
ministratrix or  her  successor,  party  plalntitt, 
as  the  real  party  in  Interest  If  the  case  is 
affirmed,  the  assignee  would  proceed  to  col- 
lect the  Judgment  not  by  proceeding  upon  the 
original  cause  of  action,  but  by  execution  or 
other  proceeding  upon  the  Judt^ent  or  rights 
incident  thereto. 

It  therefore  follows  that  the  cause  was 
properly  revlTed  in  the  name  of  the  adminis- 
tratrix. SecUons  2077  and  5438,  Revised 
SUtntes  1909. 

The  Judgment  is  aflBrmed. 

ROT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  Is  adopted  as  the  opinion  of 
the  court. 


BROWN  V.  CHANEY  et  aL 

(Snpieme  Court  of  Missouri,  Division  No.  2. 

March  24,  1914.) 

1.  Taxation  (U  636,  643*)— Sale  of  Pbopsb- 
TT  FOB  Taxis— Natxjbk  of  Pboceedino — 
PKTmoN. 

A  proceeding  to  enforce  the  state's  lien  for 
nnpaid  taxes  is  practically  one  in  rem,  and  it  is 
essential  to  a  judgment  of  sale  that  the  prop- 
erty be  definitely  described  in  the  petition. 

[Bkl.  Note.— For  other  cases,  see  Taxation, 
Cent  Die.  H  1298-1300,  1308;  Dec.  Dig.  ft 
686,  643.^] 

2.  Taxation  (f  643*)— Sau:  or  Land  tob 
Taxbb— PenwoN — Sufficibnct. 

A  petition  for  the  sale  of  land  for  unpaid 
taxes  described  one  parcel  as  "lot  66,  block  K., 
W.  &  B.  map  of  Nevada,"  and  another  parcel 
as  "lots  7,  8,  9  and  10,  Robinson  ft  Martin's 
Add.  to  city  of  Nevada."  Held,  tliat  the  descrip- 
tions were  sufficient,  notwithstanding  the  abbre- 
viation of  Wood  ft  Blanchard's  Map  for  which 
the  initials  were  used,  and  the  abbreviation  of 
the  word  "addition." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  IJig.  i  1308 ;  Dec.  Dig.  i  643.*] 

3.  Taxation  ({  689*)— Sale  or  Land  fob 
Taxkb— Vacation  of  Sale. 

Unless  the  petition  seeking  to  set  aside  a 
■ale  of  land  for  taxes  in  plain  terms  counts  upon 


the  inadequacy  of  the  jvice  as  a  ground,  m 
judgment  setting  aside  the  tax  sale  on  that 
ground  cannot  l>e  sustained. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ii  1380-1886;   Dec.  Dig.  §  689.*] 

4.  Taxation  (J  689*)— Setting  Aside  Sai^— 
Pbesbntation  of  Questions  or  Review 
IN  CouBT  Below— Necesbitt. 

'  In  a  suit  to  quiet  his  title  to  land  which 
had  been  judicially  sold  for  unpaid  taxes,  the 
question  of  the  inadequacy  of  the  price  cannot 
be  raised  on  appeal,  where  the  petition  did  not 
specifically  set  up  inadequacy  of  price,  and 
plaintiCs  motion  for  new  trial  after  an  adverse 
verdict  did  not  refer  to  the  inadequacy  of  price 
as  a  reason  why  the  judgment  denying  a  vaca- 
tion of  the  sale  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  if  1380-13S6;   Dec.  Dig.  i  689.*] 

5.  Appeai.  and  Erbob  (i  719*)— Bbibf»— As- 

SIONMENT  OF  EBBOB. 

Where  an  error  complained  of  was  prop- 
erly preserved  in  the  court  below,  and  appel- 
lant's points  and  authorities  refer  to  it,  the  ques- 
tion wdl  be  considered,  although  it  is  not  includ- 
ed in  the  assignments  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  296&-^82,  3490;  Dec. 
Dig.  i  719.*] 

6.  Taxation  (|  689*)— Sale  of  Pbopbrtx  fob 
Taxes— Vacation  of  Sale. 

PlaintiS,  a  man  of  affairs,  neglected  to  pay 
taxes  on  certain  real  property  located  in  the  city 
of  Ids  residence.  After  the  taxes  became  delin- 
quent, suit  was  commenced  by  the  county  col- 
lector to  enforce  payment  of  the  taxes,  and  per- 
sonal service  was  had  upon  plaintiff,  who, 
though  his  place  of  business  was  only  a  short 
distance  from  the  courthouse,  failed  to  take  any 
measures  to  avoid  forfeiture.  Held,  that  plain- 
tiff was  not  entitled  to  equitable  relief  from  the 
sale  under  the  judgment  on  the  ground  that  the 
property  was  sold  for  a  grossly  inadequate  price. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {}  1380-1386;    Dec  Dig.  S  689.*] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;  B.  O.  Thnrman,  Judge. 

Action  by  J.  Sam  Brown  against  Ii.  M. 
Clianey  and  others.  From  a  Judgment  for  de- 
fendants, plaintur  appeals.    Affirmed. 

M.  T.  January  and  A.  E.  Elliott,  both  of 
Nevada,  Mo.,  for  appellant  Scott  &  Bowk- 
er,  of  Nevada,  Mo.,  for  respondents. 


WALKER,  P.  J.  TIlis  is  an  action  to  quiet 
tiUe  under  section  2535,  R.  S.  1909.  Two  sep- 
arate suits  were  brought  to  determine  the  ti- 
tle of  the  land  described  herein,  and,  the  is- 
sues b^ng  the  same,  they  were  consolidated 
and  tried  as  one  case,  and  will  be  so  consid- 
ered here.  The  appellant  resided  in  the 
city  of  Nevada,  where  he  owned  a  large  num- 
t)er  of  lots  or  tracts  of  land.  Be  failed  to 
pay  the  taxes  on  17  of  these  tracts  for  the 
year  1904,  permitting  the  same  to  become  de- 
linquent and  in  1909  the  treasurer  of  Ver- 
non county,  in  wliich  Nevada  is  located,  un- 
der his  authority  as  ex  officio  collector  of 
the  revenue,  said  county  being  under  town- 
ship organization,  brought  suits  in  the  cir- 
cuit court  against  appellant  as  the  owner 
of  said  delinquent  lots  to  enforce  the  pay- 
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ment  of  taxes  for  said  year.  Personal  service 
was  had  on  the  appellant.  On  a  hearing  be- 
fore the  court,  Judgments  were  rendered  in 
said  suits  at  the  May  term,  1910,  and  at  the 
following  October  term  said  delinquent  tracts 
were  sold  onder  special  executions  and  were 
bought  by  different  parties.  Respondent 
Chaney  at  said  sale  bought  the  tract  describ- 
ed In  the  petition  as  "lot  66,  block  K,  W.  & 
B.  map,  city  of  Nevada,"  for  $6,  and  "lots 
7,  8,  9  and  10,  block  10,  Robinson-Martin's 
Add.  to  dty  of  Nevada,"  for  $4,  and  deeds 
to  said  Chaney  were  thereafter  made  In  con- 
formity with  the  law.  Respondent  has  since 
conveyed  lot  66,  block  K,  by  quitclaim  deed 
to  George  H.  and  Anna  M.  Speece,  for  $400. 
Appellant's  petitions  allege  oversight  as 
the  cause  of  his  failure  to  pay  the  taxes  on 
said  lots;  that  the  tax  petition  insufficient- 
ly described  "lot  66  of  block  K,  W.  &  B.  map 
of  Nevada,"  the  correct  description  of  which 
Is  "lot  66,  block  K,  Wood  &  Blanchard's  map 
of  the  dty  of  Nevada";  and  that  "lots  7,  8, 
9  and  10,  Robinson  &  Martin's  Add.  to  city 
of  Nevada,"  should  have  been  described  as  In 
"Robinson  &  Martin's  addition  to  the  dty 
of  Nevada,  Missouri";  that  this  misled  bid- 
ders and  caused  said  lots  to  sell  below  their 
real  value;  that  he  has  tendered  respond- 
ent Chaney  the  amount  of  bis  bids  with  in- 
terest and  expenses,  which  the  latter  has  re- 
fused. Wherefore  appellant  tenders  in  court 
and  offers  to  pay  such  sums  as  the  court 
may  find  respondent  Chaney  Is  entitied  to  by 
reason  of  his  purchase  of  said  lots,  and  that 
the  court  may  set  aside  said  tax  deed  to  re- 
spondent and  the  quitclaim  deed  to  said 
Speeces,  and  ascertain  and  determine  the  ti- 
tle to  said  land  as  between  appellant  and  re- 
spondents, and  decree  that  appellant  is  the 
owner  in  fee  to  said  land  and  that  respond- 
ents have  no  right  or  title  thereto.  The  an- 
swer of  respondent  Chaney  is  first  a  gener- 
al denial,  and,  second,  that  he  bought  said 
land  at  a  tax  sale,  obtained  title  thereto,  and 
as  to  lot  66,  block  K,  conveyed  same  to 
Oeorge  H.  and  Anna  M.  Speeca  The  answer 
of  respondents  Speece  is  first  a  general  de- 
nial, and,  second,  that  they  claim  the  prem- 
ises described  in  plaintiff's  petition  as  the 
owners  in  fee.  Upon  a  hearing  of  these 
cases  before  the  trial  court,  a  judgment  was 
rendered  in  favor  of  the  respondents  from 
which  the  appellant  appeals. 

Before  and  during  the  time  of  the  pro- 
ceedings herein,  the  appellant  was  continu- 
ously a  resident  of  the  city  of  Nevada,  and 
had  an  office  within  a  block  of  the  court- 
house. The  cause  of  the  nonpayment  of 
these  taxes  as  alleged  in  the  petition,  and  as 
testified  to  by  appellant,  was  simply  that  he 
had  neglected  to  pay  same.  No  issues  are 
raised  as  to  the  regularity  of  the  proceed- 
ings other  than  that  the  description  of  the 
property  was  Insuffident. 

An  examination  of  the  petition  and  rec- 
ord entries,  therefore,  other  than  to  deter- 


mine their  snffidency  in  regard  to  the  mat- 
ter referred  to.  Is  not  necessary. 

L  Description  of  Land. 

[1,  2]  The  rule  is  well  established  in  this 
Jurisdiction  that  a  proceeding  to  enforce  the 
state's  lien  for  unpaid  taxes  is  practically 
one  in  rem.  In  suits  of  this  character  a 
necessary  part  of  the  cause  of  action  is  a 
definite  description  of  the  property  in  the 
petition.  O'Day  v.  McDanlel,  181  Mo.  629, 
534,  SO  S.  W.  896;  Vaughan  v.  Daniels,  98 
Mo.  230,  234,  11  8.  W.  573;  Milner  v.  Ship- 
ley, 94  Mo.  106,  109,  7  S.  W.  175.  A  descrip- 
tion is  suffident  if  it  will,  by  its  own  terms, 
enable  the  property  to  be  located.  This  is 
manifest  in  the  cases  dted  In  support  of  the 
rule.  In  the  case  at  bar,  the  lots  and  blocks 
are  definitely  named,  but  In  one  instance 
only  the  initials  of  the  name  of  the  map  are 
given,  and  In  the  other  the  word  "addition" 
is  abbreviated  thus:  "Add."  WhUe  there  is 
no  testimony  in  regard  thereto,  it  is  reason- 
able to  presume  that  there  is  only  one  "lot  66, 
block  K,"  In  the  dty  of  Nevada,  and,  fur- 
ther, if  there  is  more  than  one  such  number- 
ed lot  and  block,  that  there  is  only  one  "Wood 
&  Blanchard's  map  In  which  there  is  a  lot 
and  block  so  designated;  if  so,  then  the  In- 
itials "W.  &  B."  following  the  number  of  the 
lot  and  block  suffldently  indicate  that  "Wood 
&  Blanchard's"  map  Is  referred  to,  and  there- 
fore serve  as  an  aid  to  enable  the  property 
to  be  more  readily  located.  We  are  there- 
fore of  the  opinion  that  the  description  is  In 
this  regard  sufficient  to  state  a  cause  of  ac- 
tion, and  that  the  contention  of  the  appel- 
lant should  be  denied. 

In  regard  to  the  description  of  the  other 
tracts:  The  lots  and  block  are  definitely 
numbered,  and  the  addition  in  which  they 
are  located  is  spedfically  named,  followed  by 
the  abbreviation  "Add."  By  parity  of  rea- 
soning, if  Judidal  notice  may  be  taken  of  the 
fact  that  "Supt"  means  superintendent  as  in- 
dicating a  managing  agent,  as  was  held  in 
So.  Mo.  Ii.  Co.  v.  Jeffries,  40  Mo.  App.  360, 
and  that  even  an  information  in  a  criminal 
case  Is  sufficient,  although  the  letters  "Jno." 
are  used  instead  of  the  word  "John,"  as  was 
held  in  SUte  v.  Granger,  203  Mo.  586,  102  S. 
W.  498,  we  are  not  inclined  in  the  Instant 
case,  eq>edally  where  the  remainder  of  the 
description  sufficiently  locates  the  property, 
to  hold  that  the  abbreviation  of  the  word 
"addition"  as  "Add."  following  such  de- 
scription is  not  suffident  See,  in  this  con- 
nection, Rosenberger  v.  Railroad,  96  Mo.  App. 
504,  607,  70  S.  W.  395.  If  further  authority 
be  needed  to  attest  the  correctness  of  this 
conclusion  in  regard  to  these  descriptions,  it 
is  to  be  found  in  State  ex  rel.  v.  Vaile,  122 
Mo.  33,  48,  26  S.  W.  672,  where  it  is  held 
that  the  use  in  a  tax  bill  of  such  common  ab- 
breviations as  "ex."  for  "except,"  "a."  for 
"acres,"  and  "cor."  for  "comer,"  is  allowable 
under  the  statute.    Section  11520,  B.  S.  1909. 
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n.  Inadequacy  of  Price. 

[3, 4]  Appellant  contends  that  Inadequacy 
of  price  will  suffice  to  authorize  the  revers- 
al of  this  case.  In  Mangold  t.  Bacon,  229 
Mo.  458,  130  S.  W.  23,  we  held  unequivocal- 
ly, following  the  general  rule  heretofore  an- 
nounced in  this  regard,  that:  "A  Judgment 
based,  largely  or  partly,  on  a  finding  that 
the  price  paid  for  the  land  at  the  tax  sale 
was  grossly  Inadequate,  where  the  petition 
does  not  in  plain  terms  count  upon  inadequa- 
cy of  price  as  a  ground  for  setting  aside  the 
sale,  and  where  when  the  value  of  the  land 
first  came  up  at  the  trial  the  court  ruled  that 
under  the  petition  that  question  was  not  in 
the  case,  and  defendant  accepted  that  rul- 
ing, though  the  court  afterwards  admitted 
aome  evidence  of  value  'subject  to  objection,' 
cannot  stand."  Subsequently,  in  the  same 
case  on  a  second  appeal  (237  Mo.  496,  141  S. 
W.  G50),  we  held  that  where  the  petition  suf- 
ficiently pleaded  the  Inadequacy  of  price,  "A 
court  of  equity,  acting  with  caution  and  only 
in  an  aggravated  case  and  when  no  aid  from 
other  equitable  considerations  is  at  hand, 
may  set  aside  a  sherltT's  deed  on  the  sole 
ground  of  a  consideration  so  grossly  Inade- 
quate as  to  shock  the  conscience."  The  gist 
of  the  court's  ruling  in  the  last  case  is  that, 
if  there  be  no  fact  or  circumstance  other 
than  inadequacy  of  price,  then  the  inade- 
quacy must,  in  itself,  be  such  as  to  raise  the 
presumption  of  fraud,  or  it  will  not  avail. 
As  to  whether  the  rule,  as  here  generally 
stated.  Is  under  all  the  facts  applicable  to 
the  case  at  bar,  we  will  discuss  later. 

Admitting  for  the  nonce,  the  general  ap- 
plication of  the  rule,  it  cannot  apply  where 
the  inadequacy  Is  not  pleaded,  not  by  impli- 
cation or  as  a  conclusion  of  law,  but  by  an 
affirmative  allegation.  We  state  this  un- 
qualifiedly because  unless  so  pleaded  it  does 
not  become  an  Issue  in  the  case.  We  do  not 
understand  that  the  Mangold  Case,  last  re- 
ferred to,  announces  a  different  doctrine. 

Only  in  an  incidental  way  does  the  appel- 
lant plead  the  Inadequacy  of  price.  He  states 
in  his  petitions  that  his  property  was  and  is 
worth  $1,400,  and  that  it  was  sold  by  the 
sheriff  and  bought  In  by  the  defendant  Cha- 
ncy for  $10.  Then  follows  a  specific  allega- 
tion as  to  the  defective  descriptions,  which  is 
the  burden  of  the  plaint  for  relief ;  the  par- 
agraph closing  with  the  following:  "By  rea- 
son of  all  of  which  bidders  were  deterred 
and  said  land  sold  much  below  its  real  value 
and  was  sacrlfled."  This  is  all  the  reference 
near  or  remote  to  inadequacy  of  price.  Even 
if  it  be  held  sufficient  as  an  affirmative  plea 
for  relief  in  this  regard,  all  reference  there- 
to is  absent  from  the  motion  for  a  new  trial 
where  the  errors  of  the  trial  court  are  re- 
quired to  be  embalmed  to  entitle  them  to  an 
examination  here.  Not  having  been  planted, 
therefore,  in  the  pleading  nor  preserved  in 
the  motion  for  a  new  trial,  the  ground  of  this 
contention,  under  the  most  lax  construction 
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of  the  rules  of  appellate  procedure,  is  fiot  be- 
fore us, 

[5]  We  find,  further,  no  reference  to  inade- 
quacy of  price  In  the  assignment  of  errors;  but, 
as  appellant  refers  thereto  in  his  "points  and 
authorities,"  this  might  be  deemed  sufficient 
under  our  ruling  in  Collier  r.  Catherine  Lead 
Co.,  208  Mo.  246,  106  S.  W.  971,  and  in  Mu- 
gan  V.  Wheeler,  241  Mo.  376, 145  S.  W.  462,  if 
the  error  complained  of  had  theretofore 
been  properly  preserved.  In  his  brief  (but 
not  elsewhere)  appellant  contends  that  the 
case  should  be  reversed  on  account  of  "inade- 
quacy of  price  and  irregularities";  the  for- 
mer not  having  been  preserved  as  error  Is, 
as  we  have  said,  not  before  us,  and  the  lat- 
ter consisting  wholly  of  the  alleged  insuffi- 
ciency of  descriptions,  we  have  held  without 
merit 

III.  Bquitles. 

[I]  The  appellant  therefore  Is  left  with  the 
contention  alone  that  he  is  nevertheless  enti- 
tled to  equitable  relief.  Why  or  in  what  man- 
ner is  not  disclosed.  However,  we  will  let 
the  facts  as  presented  at  the  trial  speak  for 
themselves  to  determine  Whether  in  equity 
and  good  conscience  there  is  merit  in  his 
plea.  Appellant  had  resided  for  years  In  the 
city  of  Nevada,  where  he  had  an  office  for 
the  transaction  of  his  business,  within  a 
block  of  the  courthouse.  He  was,  in  the  lan- 
guage used  to  designate  one  of  much  prop- 
erty, "a  man  of  affairs."  He  was  of  extend- 
ed experience  In  the  transaction  of  business; 
he  had  much  real  estate  in  the  town  and 
county.  He  had  been  paying  taxes,  as  he 
himself  states,  for  years,  and,  as  his  coun- 
sel says  arguendo,  "he  neglected  to  pay  those 
due  on  the  property  in  question  and  suffered 
it  to  be  sold  for  a  song."  We  will  not  be  led 
into  the  alluring  field  of  controversy  as  to 
whether  one,  as  a  citizen,  does  not  owe  a 
higher  duty  to  the  state,  in  the  payment  of 
taxes,  than  in  the  discharge  of  an  ordinary 
obligation  to  an  individual;  but  we  may  be 
permitted,  at  least,  to  pertinently  observe 
that  if  one.  In  his  relations  to  individuals, 
must  do  equity  before  he  can  ask  equity,  then 
in  his  relations  to  the  state  he  must  at  least 
do  his  duty  as  a  citizen  before  he  can  suc- 
cessfully seek,  the  aid  of  a  court  of  con- 
science to  secure  relief  from  the  state's  right- 
fully Imposed  burdens.  Preximity  and  the 
sources  of  Information  flowing  therefrom  af- 
forded him  ample  opportunity  for  knowing 
that  the  taxes  were  due.  Personal  service 
Informed  him  that  suit  had  been  brought  to 
enforce  their  payment;  that  notice  which  Ju- 
dicial action  gfives  to  the  public,  brought  to 
his  attention  the  rendition  of  the  Jud^ent 
and  the  proposed  sale  of  the  land  to  satisQr 
same.  Apprised  of  all  these  facts,  he  sat 
idly  by  and  permitted  the  land  to  be  sold  for 
a  song,  within  earshot  of  his  office.  His  plea 
for  equitable  relief  under  such  circumstances 
should  fall  upon  deaf  ears. 
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From  all  of  which  it  f oUows  that  the  Judg- 
ment of  the  trial  court  should  be  affirmed, 
and  it  la  ao  ordered. 

BROWN  and  FARIS,  JX,  concur. 


BIG  TAREIO  DRAINAGi:  DIST.  t. 

VOLTMEE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  24,  1914.) 

1.  Dbairs  (I  82*)— AppkaI/— RiOHT, 

Under  Rev.  St  1909,  |  2038,  allowing  an 
appeal  in  any  civil  action  in  which  an  appeal 
is  not  prohibited  by  the  Constitution,  an  appeal 
is  allowable  in  a  proceeding  to  assess  benefits 
and  damages  from  the  construction  of  a  drain. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  81,  83-«7;   Dee.  Dig.  §  82.*] 

2.  Dbainb  (§  14*)— Jurisdiction. 

Where  the  decree  establishing  a  drainage 
district  was  rendered  by  the  circuit  court  of 
Andrew  county  on  change  of  venue  from  Holt 
county,  the  circuit  court  of  Andrew  county 
alone  had  jurisdiction  of  all  subsequent  pro- 
ceedings, including  the  appointment  of  commis- 
sioners and  assessment  of  benefits  and  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  S>  e;  Dec  Dig.  1 14.*] 

3.  CouBTS  (it  24l37*)— JxTMSDionoN  OF  Sub- 
ject -  M  ATTEB— Waivbb. 

While  want  of  Jurisdiction  over  the  person 
may'l)e  waived,  want  of  Jurisdiction  over  the 
subject-matter  cannot  l>e  waived  nor  Jurisdiction 
conferred,  even  by  consent 

[Ed.  Note.— For  other  cases,  see  (Courts,  C^nt 
Dig.  H  76-78,  147-149,  1617166;  Dec  Dig.  H 
24,  37.*] 

4.  Courts  (I37*)— Jurisdiction  of  Subject- 
Matteb— Waiver  of  Objection. 

While  a  change  of  venue  because  of  objec- 
tion to  the  judge  merely  disqualifies  the  judge, 
which  disqualification  may  be  waived,  where 
venue  is  changed  to  some  other  court  on  account 
of  snch  disqualification,  the  lack  of  jurisdiction 
in  the  court  from  which  venue  was  changed 
over  the  subject-matter  of  the  litigation  cannot 
be  waived. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  fi  147-149,  161,  156;   Dec  Dig.  |  87.*] 

Appeal  from  Circuit  Court,  Holt  County; 
W.  C.  Ellison,  Judge. 

Proceeding  by  the  Big  Tarkio  Drainage  Dis- 
trict against  Fritz  Voltmer  to  assess  benefits 
and  damages  for  the  establishment  of  the 
district  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

This  Is  a  proceeding  to  assess  benefits  and 
damages  to  appellant's  land,  growing  out  of 
the  establishment  of  the  Big  Tarkio  drainage 
district  The  appellant  is  the  owner  of  land 
in  the  district  On  November  18, 1909,  a  pro- 
ceeding was  begun  In  the  circuit  court  of 
Holt  county  to  establish  said  district  A 
change  of  venue  was  taken  to  the  drcnlt 
court  of  Andrew  county,  where,  at  the  regu- 
lar February  term,  1910,  a  decree  was  en- 
tered Incorporating  said  drainage  district  A 
certified  copy  of  that  decree  with  a  plat  of 
said  district  was  filed  in  the  ofiice  of  the 


county  clerk  of  Holt  county  on  March  23, 
1910.  No  further  proceeding  appeared  of  rec- 
ord in  the  circuit  court  of  Andrew  county  in 
said  cause.  On  August  1,  1910,  the  district 
corporation  filed  with  the  clerk  of  the  circuit 
court  of  Holt  county  an  application  for  the 
appointment  of  commissioners  for  viewing 
the  land  in  said  district  and  assessing  biene- 
fits  and  damages  accruing  to  the  lands  there- 
in by  reason  of  the  proposed  improvements. 
The  application  states  that  the  drainage  dis- 
trict was  incorporated  by  a  decree  of  the  cir- 
cuit court  of  Andrew  county.  On  August  4, 
1910,  that  application  was  presented  to  Hon. 
Wm.  C.  ElUson,  Judge  of  the  Fourth  Judicial 
district  and  of  the  circuit  court  of  Holt  coun- 
ty, and  said  commissioners  were  then  and 
there  appointed  by  said  Judge,  and  on  Sep- 
tember 30,  1910,  they  made  their  report  of 
their  proceedings  as  such  commissioners  to 
said  court,  shovring  the  total  benefits  to  said 
appellant's  land,  amounting  to  15,715,  and  the 
total  damages  $2,740,  leaving  the  net  amount 
of  benefits  $2,975.  On  October  31,  1910,  and 
in  due  time,  the  appellant  filed  his  objections 
and  exceptions  to  said  report,  the  substance 
of  which  exceptions  was  as  follows: 

First  "None  of  the  land  Included  In  the 
pretended  drainage  district  and  belonging  to 
this  exceptor  and  lying  and  being  situate  in 
Holt  county,  Mo.,  was  ever  adjudged  to  be 
Included  in  a  corporation  by  the  circuit  court 
of  Holt  county,  Mo.,  nor  by  any  other,  circuit 
court  having  any  Jurisdiction  to  declare  such 
incorporation  of  the  lands  situate  within  said 
county ;  that  no  notice  of  any  meeting  of  the 
landowners  within  said  pret:ended  drainage 
district  was  ever  called  vflthin  30  days,  or 
any  other  time,  by  the  clerk  of  any  circuit 
court  'declaring  said  pretended  drainage  dis- 
trict a  corporation,'  and  no  authority  was 
ever  granted  by  law  to  the  clerk  of  the  cir- 
cuit court  of  Holt  county,  Mo.,  to  Issue  any 
notice  of  the  time  and  place  of  meeting  of' 
landowners  in  said  pretended  drainage  dis- 
trict to  meet  and  elect  a  board  of  supervisors ; 
that  the  pretended  board  of  supervisors  of' 
said  pretended  drainage  district  never  met,, 
wltliln  the  time  and  at  the  place  required  by 
law,  and  organized  as  required  by  law ;  that, 
said  pretended  board  of  supervisors  did  not,, 
within  the  time  and  manner  prescribed  by 
law,  proceed  to  appoint  a  chief  engineer  for 
said  pretended  drainage  district,  as  required 
by  law." 

Exception  2.  Many  of  the  persons  owning 
land  in  said  drainage  district  were  nonresi- 
dents of  Missouri  and  no  personal  service  was 
ever  bad  upon  them,  and  no  legal  notice  of 
such  proceeding  was  ever  given. 

Exception  8.  That  no  plan  for  drainage  as 
required  by  law  had  ever  been  adopted  by 
the  board  of  supervisors  tor  the  drainage  dis- 
trict 

Exception?.  Tliat  the  Judge  of  this  court 
has  no  power  to  apiMint  commissioners  t^ 
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assess  damages  or  benefits  to  the  lands  of  the 
exceptors. 

Exception  &  That  the  said  commissioners 
did  not  In  the  assessment  of  the  damages  and 
benefits  proceed  In  the  manner  required  by 
law  In  any  respect  whatever. 

Exception  9.  That  said  assessments  of  ben- 
efits are  wholly  erroneous,  unjust,  and  with- 
out any  Just  and  lawful  grounds  whatever, 
and  said  benefits  are  excessive. 

Exception  11.  That  the  assessment  of  bene- 
fits against  the  land  of  this  exceptor  Is  not 
bona  fide,  but  Is  wholly  fraudulent  and  with- 
out any  Just  basis  In. fact  or  in  law. 

Exception  12.  The  alleged  plan  of  drainage 
Is  wholly  Impracticable,  and  based  on  erro- 
neous surveys. 

Exception  13.  "This  exceptor  now  says  that 
the  statute  under  which  said  proceeding  Is 
conducted  Is  unconstitutional  and  void  for 
the  following  reasons,  to  wit:  It  Is  provided 
in  section  21  of  article  2  of  the  Constitution 
of  the  state  of  Missouri  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation ;  article  8, 
chapter  102,  of  state  of  Missouri  for  the  year 
1899,  as  amended  from  time  to  time,  now 
known  as  chapter  41  of  the  Revised  Statutes 
for  the  year  1909,  makes  no  provision  what- 
ever for  the  ascertaining  of  the  damages  to 
the  lands  of  persons  within  the  drainage  dis- 
trict, but  confines  the  authority  of  the  com- 
missioners to  ascertaining  the  fair  cash  value 
of  the  lands  necessary  to  be  taken  and  used 
for  rights  of  way  and  improvements." 

On  November  11,  1910,  the  appellant  made 
an  application  for  a  continuance  on  account 
of  an  absent  witness.  On  November  12, 1910, 
the  court  heard  said  objections,  and  deducted 
from  said  benefits  the  sum  of  $1,500.  On  the 
same  day  appellant  filed  his  motion  for  new 
trial  and  his  motion  in  arrest,  which  were 
both  overruled.  Appellant's  abstract  then  has 
this  statement:  "Judgment  was  rendered  up- 
on the  finding  confirming  the  commissioners' 
report  as  modified  by  the  court"  Thereupon, 
the  appellant  filed  his  afiJdavit  for  appeal  to 
the  Supreme  Court,  which  was  allowed. 

H.  B.  Williams,  of  Craig,  and  Frank  Pet- 
ree,  of  Oregon,  Mo.,  for  appellant.  W.  H. 
Bichards,  of  Oregon,  Mo.,  and  John  M.  Wil- 
liams, of  California,  Mo.,  for  respondent 

ROY,  O.  (after  stating  the  facts  as  above). 
I.  Respondent  has  filed  a  motion  to  dismiss 
the  appeal  on  two  grounds:  First,  that  the 
appeal  was  from  the  order  overruling  the 
exception  to  the  report  of  the  commissioners, 
and  not  from  the  Judgment  confirming  that 
report;  second,  that  there  is  no  law  allowing 
an  appeal  in  thlis  case. 

Appellant's  abstract  shows  that  the  appeal 
was  taken  after  the  entry  of  Judgment  con- 
firming the  report.  The  statement  In  appel- 
lant's brief  concedes  that  fact    We  conclude 


that  the  appeal  was  from  the  final  Judg- 
ment 

[1  ]  We  must  rule  the  second  point  against 
respondent  for  the  reason  that  section  2038, 
Revised  Statutes,  allows  an  aroeal  in  any 
civil  case  in  whidi  an  appeal  is  not  prohibit- 
ed by  the  Constitution.  That  provision  ap- 
plies to  a  drainage  case.  King's  Lake  Drain- 
age &  Levee  District  v.  Jamison,  176  Mo.  667, 
75  S.  W.  679. 

[2]  II.  The  circuit  court  of  Holt  county 
had  no  Jurisdiction  to  proceed  with  the  ap- 
pointment of  commlssioneiis  and  assessment 
of  benefits  and  damages  growing  out  of  the 
establishment  of  the  drainage  district  The 
decree  establishing  such  district  had  been 
rendered  by  the  circuit  court  of  Andrew 
county  on  change  of  venue  from  Holt  county. 
The  Jurisdiction  as  to  all  subsequent  proceed- 
ings in  the  matter  of  said  drainage  district 
was  vested  in  the  circuit  court  of  Andrew 
county.  State  ex  rel.  v.  Wilson,  216  Mo.  216, 
115  8.  W.  649;  Tarkio  Drainage  District  v. 
Richardson,  287  Mo.  49,  139  S.  W.  676; 
Drainage  District  t.  Tomlinson,  246  Mo.  1, 
149  S.  W.  454. 

Respondent  insists  that  the  question  of 
Jurisdiction  is  not  before  the  court  because 
the  appellant  did  not  on  the  trial  of  his 
exceptions  to  the  report  of  the  commission- 
ers, otTer  in  evidence  the  record  of  the  pro- 
ceedings leading  up  to  the  incorporation  of 
the  district  All  controversies  as  to  the 
facts  in  that  regard  are  settled  by  the  state- 
ment in  the  respondent's  apifllcatlon  for  the 
appointment  of  commissioners,  in  which  it  is 
stated  that  said  drainage  district  was  incor- 
porated by  the  decree  of  the  circuit  court  of 
Andrew  county. 

[)]  It  is  Insisted  that  appellant  by  apply- 
ing for  change  of  venue,  and  by  setting  up  in 
his  exceptions  as  aforesaid  objections  to  the 
Jurisdiction,  in  connection  with  mere  matters 
of  procedure  not  going  to  the  Jurisdiction, 
waived  all  objections  to  the  Jurisdiction. 
The  lack  of  Jurisdiction  over  the  person  may 
be  waived.  The  lack  of  Jurisdiction  over 
the  subject-matter  cannot  be  waived.  It 
cannot  be  conferred  even  by  consent  State 
v.  Bulling,  100  Mo.  87,  12  S.  W.  356;  Brown 
v.  Woody,  64  Mo.  547 ;  State  ex  rel.  v.  Nixon, 
232  Mo.  496,  134  S.  W.  538. 

[4]  We  are  aware  that  in  Tarkio  Drainage 
District  V.  Richardson,  supra,  it  was  held 
that  Judge  Ellison's  disqualification  had  been 
waived.  Where  a  change  of  venue  is  taken 
in  a  cause  on  account  of  objection  to  the 
Judge  of  the  cour(^  the  Jurisdiction  of  the 
court  is  not  assailed.  It  merely  disqualifies 
the  judge.  Sudi  dlsquallflcatioa  may  be 
waived  by  any  party  entitled  to  raise  such 
objection.  But  where  the  venue  has  been 
changed  to  some  other  court  on  account  of 
such  disqualification,  the  lack  of  jurisdiction 
In  the  court  from  which  the  venue  was 
changed  over  the  subject-matter  cannot  be 
waived. 
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The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  pro- 
ceeding to  assess  benefits  and  damages. 

WIIiLIAMS,  O.,  ccmcurs: 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


BIG  TARKIO  DRAINAGE  DIST.  v. 
NABOR. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
March  24,  1914.) 

Appeal  from  Circuit  Court,  Holt  County ;  W. 
C.  Ellison,  Judge. 

Proceeding  by  the  Big  Tarkio  Drainage  Dis- 
trict against  Henry  Nabor  to  assess  benefits  and 
damages  resulting  from  the  construction  of  a 
drain.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  with  di- 
rections to  dismiss  proceedings. 

H.  B.  Williams,  of  Craig,  and  Frank  Petree, 
of  Oregon,  Mo.,  for  appellant  John  M.  Wil- 
liams, of  California,  Mo.,  and  W.  H.  Richards, 
of  Oregon,  Mo.,  for  respondent. 

ROY,  O.  All  the  material  facts  necessary  to 
be  passed  upon  in  this  case  are  the  same  as  in 
the  case  of  the  same  plaintiff  against  Fritz 
Voltmer,  166  S.  W.  338,  which  has  just  been 
decided.  For  the  reasons  stated  in  the  opinion 
in  that,  case,  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the 
proceeding  to  assess  benefits  and  damages. 

WILLIAMS,  C,  concars. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the  court. 
All  concur. 


BIG  TARKIO  DRAINAGE  DIST.  v.  HEINE 
et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  24,  1914.) 

•  Appeal   from   Circuit   Court,    Holt    County; 
W.  C.  EUison,  Judge. 

Proceeding  by  the  Big  Tarkio  Drainage  Dis- 
trict against  August  Heine  and  another  to 
assess  damages  and  benefits  from  the  construc- 
tion of  a  drain.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Reverseid  and  remanded, 
with  directions  to  dismiss  the  proceedings. 

H.  B.  Williams,  of  Craig,  and  Frank  Petree, 
of  Oregon,  Mo.,  for  appellant.  W.  H.  Richards, 
of  Oregon,  Mo.,  and  John  M.  Williams,  of  Cali- 
fornia, Mo.,  for  respondent 

ROY,  C.  All  the  material  facts  necessary  to 
be  passed  upon  in  this  case  are  the  same  as  in 
the  case  of  the  same  plaintiff  against  Fritz 
Voltmer.  166  S.  W.  338,  which  has  just  been  de- 
cided. For  the  reasons  stated  in  the  opinion  in 
that  case,  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the 
proceeding  to  assess  benefits  and  damages. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the  court. 
All  concur.  ' 


STATE  T.  BUBNTE. 

(Supreme  Court  of  Missonri,  Division  No.  2. 

Feb.  17,  1914.     Rehearing  Denied 

March  24,  1914.) 

1.  Criuinal  Law    (g   162*)— Fobmeb   Jeop- 

ABDT— VAUDITT  OF   STATUTES. 

lAws  1869,  p.  198,  t  21,  provides  that  if, 
in_  any  proceeding  in  the  St  Louis  court  of 
oriminal  correction,  it  appears  that  defendant 
has  been  guilty  of  felony,  the  court  shall  dis- 
miss as  to  the  lesser  offense,  and  commit  or 
bail  defendant  to  answer  to  an  indictment  in  the 
St.  Louis  criminal  court,  and  if,  upon  trial  in 
the  latter  court,  defendant  is  proved  guilty  of 
a  misdemeanor  only,  the  case  shall  not  be  dis- 
missed, but  shall  be  proceeded  on  to  judgment  in 
the  criminal  court  as  if  defendant  bad  been  tried 
for  misdemeanor  in  the  court  of  criminal  correc- 
tion. Held,  that  the  statute  does  not  violate 
Const,  art  2,  $  23,  providing  that  no  person, 
"after  being  once  acquitted  by  a  jury,"  shall  be 
again,  for  the  same  offense,  put  in  jeopardy  of 
life  or  liberty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  285 ;    Dec.  Dig.  i  162.»] 

2.  Cbiuirai,  Law  (§  162*)— Fbdebai-  Consti- 
tution—  Amendments  —  Application  to 
States. 

The  fifth  amendment  to  the  federal  Con- 
stitution, providing  that  no  person  shall  be  sub- 
ject for  the  same  offense,  to  be  twice  put  in 
jeopardy  of  life  or  limb,  etc.,  does  not  apply  to 
the  states. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  285;   Dec.  Dig.  |  162.»] 

3.  Cbiminal  Law   (J  173*)— Fobmeb  "Jeop- 

ABDT." 

Under  a  constitutional  provision  which 
merely  provides  that  no  person  shall  be  twice 
put  in  jeopardy  of  life  or  limb  for  the  same  of- 
fense, where  accused  is  to  be  tried  upon  a  valid 
indictment  before  a  legal  jury  in  a  court  hav- 
ing jurisdiction,  jeopardy  attaches  upon  the 
swearing  of  the  panel. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  289 ;   Dec.  Dig.  g  173.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3802-3811 ;   vol.  8,  p.  7694.] 

4.  Constitutionai.  Law  (S  48*)— Validitt 
OF  Statute— CoNSTKUcnoN. 

The  courts  should  not  declare  a  statute  un- 
constitutional unless  they  find  it  to  be  so  beyond 
a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46;  Dec.  Dig.  {  48.*] 

5.  Cbiminal  Law  ({  1120*)— Affeai>-Ebbob 
NOT  Shown. 

A  conviction  will  not  be  reversed  for  ex- 
cluding the  evidence  of  a  witness,  where  the  ap- 
pellate record  does  not  show  the  purpose  for 
which  the  evidence  was  offered,  but  only  shows 
that  he  was  a  physician  and  had  been  called  by 
the  person  cut  by  accused  to  treat  him  for  the 
wound  ;  the  record  not  showing  that  accused  was 
injured  by  excluding  the  testimony. 

[ISd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2931-2937;  Dec.  Dig.  i 
1120.*] 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Withrow,  Judge. 

Theodore  Buente  was  convicted  of  assault, 
and  appeals.    Affirmed.  , 

Defendant  was  prosecuted  in  the  circuit 
■court  of  the  city  of  St.  Louis  upon  an  In- 
formation charging  him  with  assault  with  In- 
tent to  kill,  for  that  it  was  averred  he  had 
stabbed  one  Rosenthal  with  a  knife.    Defend- 


*For  other  cases  see  lune  topic  and  MCtlon  NUMBBR  Is  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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ant,  npon  hla  trial,  was  found  guilty  by  a 
Jury  of  common  assault  only,  and  his  punish- 
ment was  assessed  at  six  months'  Imprison- 
ment In  the  dty  jail  and  a  fine  of  $100. 
The  case  Is  here  upon  a  constitutional 
question  raised  by  the  defendant  In  the  man- 
ner below  to  be  pointed  out. 

Defendant  In  a  proper  and .  timely  way 
filed  in  the  court  nisi  a  plea  In  bar  In  which 
he  aTerred  former  Jeopardy  and  prayed  that 
for  reason  thereof  he  should  be  finally  dis- 
charged. In  substance  his  plea  of  former 
Jeopardy  was  based  upon  the  fact  that  there- 
tofore, upon  a  proper  Information  filed  in  the 
St  Louis  court  of  criminal  correction  by 
an  associate  prosecuting  attorney  of  the  city 
of  St.  Louis,  he  had  been  charged  with  as- 
sault and  battery  upon  the  said  Rosenthal; 
that  he  pleaded  not  guilty  to  the  latter 
charge,  and  was  thereupon,  for  the  misde- 
meanor aforesaid,  placed  upon  his  trial  in 
the  court  of  criminal  correction  before  a  Jury 
'duly  impaneled  and  sworn  and  charged  with 
his  deliverance ;  that  all  of  the  testimony  on 
the  part  of  the  state  In  the  trial  of  the 
defendant  for  the  misdemeanor  aforesaid  was 
fully  heard  by  the  court;  and  that  there- 
upon, over  the  objections  and  against  the 
protest  of  defendant,  the  Judge  of  the  court 
of  criminal  correction  discharged  the  jury  and 
made  an  order  that  defendant  be  held  in  ball 
to  the  grand  jury  to  answer  the  charge  of 
assault  with  intent  to  kill  the  said  Rosen- 
thal. Further  it  was  averred  that  the  two 
charges  were  identical  in  that  they  were  bas- 
ed upon  identical  facts  and  occurrences. 
Other  t&cta  were  set  out  In  the  plea  in  bar 
with  which  we  need  not  burden  this  state- 
ment. Suffice  It  to  say  that,  in  our  view  upon 
the  question  of  form  and  contents,  the  plea 
In  bar  was  good.  The  state  In  the  court 
nlsl  Interposed  a  demurrer  to  the  plea  In 
bar,  for  that  it  did  not  charge  facts  sufficient 
to  constitute  a  bar  against  the  trial  of  de- 
fendant. This  demurrer  was  sustained  upon 
the  point  of  law  Involved  in  the  case,  as  rais- 
ed by  the  demurrer. 

Defoidant  in  bis  plea  in  bar  attadced  the 
constitutionality  of  section  4902,  R.  S.  1909, 
but  for  the  reasons  hereinafter  stated  this 
question  falls  out  of  the  case.  He  also  urged 
that  the  facts  which  he  averred,  and  which 
the  demurrer  in  law  admits,  of  themselves 
made  out  an  affirmative  showing  that  he 
had  been  twice  put  in  Jeopardy  of  life  or  lib- 
erty for  the  same  offense,  In  violation  of  the 
provisions  of  section  23,  art  2,  of  the  Consti- 
tution of  Missouri.  It  Is  upon  this  constitu- 
tional question  that  we  obtain  jurisdiction. 

Touching  the  facts  shown  npon.  the  trial, 
we  may  say  that  the  testimony  was  conflict- 
ing. Ui>on  the  facts  occurring  at  the  Im- 
mediate moment  of  the  stabbing  of  Rosenthal 
by  defendant  there  were  no  eyewitnesses, 
save  and  except  Rosenthal  and  defendant 
himself.  Prior  to  this  stabbing  there  had  been 
a  saloon  brawl  between  Rosenthal  and  de- 
fendant In  which,  from  the  contradictory  tes- 


timony, it  Is  difficult  to  say  who  was  the 
aggressor,  though  Rosenthal  seems  to  have 
been  the  victor.  After  this  encounter  was 
over,  the  defendant  left  the  saloon  by  a  rear 
door,  and  Rosenthal  purchased  a  bottle  of 
beer  at  the  bar.  Rosenthal  seems  only  to 
have  drunk  a  portion  of  this  beer,  when  he 
also  left  the  saloon  by  the  same  door  out  of 
which  defendant  had  gone,  for  the  purpose, 
however,  as  he  avers,  of  going  to  a  toilet 
room.  In  a  dark  corridor  or  alleyway  back 
of  the  saloon  and  leading  to  and  near  the 
toilet  room,  Rosenthal  was  attacked  by  de- 
fendant with  a  knife  and  cut  twice,  once  up- 
on the  thumb  and  once  in  the  left  side,  at 
about  the  seventh  rib.  The  stab  wound  in 
the  side  was  somewhat  serious,  and  though  it 
was  prevented,  through  having  struck  the 
rib,  from  entering  the  cavity,  It  was  of  such 
seriousness  as  to  entail  upon  Rosenthal  some 
five  weeks'  illness  and  to  necessitate  his  re- 
maining in  a  hospital  for  about  a  week. 

Defendant  urged  self-defense,  and,  while 
admitting  that  he  had  stabbed  Rosenthal, 
he  averred  that  he  did  so  while  Rosenthal 
was  attacking  him. 

There  is  no  point  made  as  to  the  sufficiency 
of  the  evidence,  which,  after  all,  upon  the 
contradictions  shown  by  the  record,  was 
for  the  jury  and  is  not  for  us.  Such  other 
facts  as  may  arise  in  the  case  and  become 
necessary  to  be  stated  in  order  to  make 
dear  the  questiong  of  law  involved  will  be 
set  out  in  the  opinion. 

Kurt  Von  Reppert  of  St  Louis,  for  appel- 
lant. John  T.  Barker,  Atty.  Gen.,  and  Thom- 
as J.  Hlggs,  Asst  Atty.  Gen.,  for  the  State. 

FARIS,  J.  (after  stating  the  facts  as  above). 
I.  The  most  serions  point  in  this  case,  and 
that  which  Is  most  strenuously  urged  upon  us. 
Is  that  of  former  Jeopardy,  which  learned 
counsel  for  defendant  insistently  urges  ac- 
crued to  the  appellant  when  the  Jury  was 
sworn  to  try  him  in  the  court  of  criminal  cor- 
rection upon  the  charge  of  assault  and  bat- 
tery. It  Is  urged  that  the  fact  that  no  verdict 
was  rendered  by  the  jury  in  that  court  but 
that  the  trial  was  stopped  by  the  judge  there- 
of, as  soon  as  he  perceived,  as  he  found  and 
believed,  that  the  defendant  ought  to  have 
been  put  upon  his  trial  for  a  higher  offense, 
does  not  change  the  legal  situation. 

The  state  relies  upon  a  statute  which  It  is 
conceded  applies  to  the  facts  before  us.  This 
statute  is  as  follows:  "If,  upon  the  trial  of 
any  person  for  any  misdemeanor  it  shall  ap- 
pear that  the  facts  given  in  evidence  amount 
in  law,  to  a  felony,  such  person  shall  not  by 
reason  thereof,  be  entitled  to  be  acquitted  of 
such  misdemeanor;  and  no  person  tried  for 
such  misdemeanor  shall  be  liable  to  be  after- 
ward prosecuted  for  felony  on  the  same  facts, 
unless  the  court  before  which  such  trial  may 
be  had  shall  think  fit,  in  Its  discretion,  to 
discharge  the  jury  from  giving  any  verdict 
upon  such  trial,  and  to  direct  such  person  to 
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be  Indicted  for  felony,  in  which  case  such  per- 
son may  be  dealt  with  in  all  respects  as  if  he 
had  not  been  put  upon  his  trial  for  such  mis- 
demeanor." Section  4902,  B.  S.  1909.  But  it 
Is  contended  that,  while  the  section  set  out 
does  apply  to  all  and  every  of  the  facts  in 
the  Instant  case,  that  this  section  Is  unconsti- 
tutional. That  it  is  Tlolatiye  of  the  fifth 
amendment  to  the  Constitution  of  the  United 
States  and  of  section  23  of  article  2  of  the 
Constitution  of  Missouri. 

The  St  Louis  court  of  criminal  correction, 
wherein  the  prosecution  of  defendant  upon 
the  information  charging  him  with  assault 
and  battery  was  begun,  and  partly  heard,  to 
a  stage,  however,  short  of  a  verdict  or  Judg- 
ment, has  jurisdiction  to  hold  preliminary 
hearings  in  felony  cases  Just  as  and  to  a  Uke 
extent  as  this  power  is  given  by  statute  to 
Justices  of  the  peace  out  in  the  state.  Sec- 
tion 7,  p.  195,  Laws  1869.  Likewise  such 
court  has  Jurisdiction  concurrently  with  Jus- 
tices of  the  peace  to  try  misdemeanor  cases. 
Section  13,  p.  196,  Laws  1869. 

Learned  counsel  for  defendant  devotes 
some  considerable  part  of  his  brief  and  no 
mean  Quantum  of  learning  in  an  effort  to 
prove  that  one  reason  for  the  constitutional 
InvaUdltT  of  section  4902,  supra,  is  that  it 
Tests  In  the  Justice  of  the  peace  or  court  try- 
ing the  misdemeanor  case  a  discretion  to  toU 
the  constitutional  guaranty  against  being  put 
twice  In  Jeopardy,  at  the  will,  whim,  or  ca- 
price of  the  Justice  of  the  peace  or  court 
It  may  be  that  such  a  criticism  is  of  itself  a 
serious  danger  to  the  constitutional  life  of  sec- 
tion 4902.  But,  be  that  as  it  may  be,  touching 
this  phase  we  are  not  compelled  to  pass  and 
do  not  pass,  for  the  reason  that  learned  coun- 
sel has  inadvertently  overlooked  a  section 
in  the  act  creating  the  St  Louis  court  of 
criminal  correction,  which  section  Is  not 
susceptible  of  the  objection  urged,  and  which 
Is  directly  In  point  and  applicable  to  the  facts 
In  the  Instant  case.  This  section  Is  as  fol- 
lows :  "If  in  the  course  of  any  proceeding  In 
said  court  by  information  or  otherwise,  It  shall 
appear  that  the  defendant  has  been  guilty 
of  felony,  the  court  shall  dismiss  as  to  the 
lesser  offense,  and  proceed  to  examine  the 
matter,  and  commit  or  bail  the  defendant  to 
answer  to  an  indictment  in  the  St  Louis 
criminal  court  and  if,  upon  the  trial  of  a 
party  charged  with  felony  In  the  St  Louis 
criminal  court  It  should  appear  that  the  de- 
fendant Is  guilty  of  a  misdemeanor  only,  the 
case  shall  not  be  therefore  dismissed,  but  shall 
be  proceeded  on  to  Judgment  in  said  criminal 
court  to  the  same  effect  as  If  the  defendant 
had  been  tried  for  misdemeanor  in  the  court 
of  criminal  correction."  Section  21,  p.  198, 
Laws  1869. 

[1]  Manifestly  it  must  be  conceded  that  the 
above  section  covers  the  facts  in  this  case  like 
a  blanket.  No  attack  on  the  constitutionality 
of  this  section  is  made.  But  it  is  probable 
that  we  are  compelled  to  examine  the  constitu- 


tional question  urged  by  defendant  that  he 
has  been,  upon  the  facts,  put  twice  in  Jeop- 
ardy, from  all  of  the  four  corners.  So,  unless 
section  21  of  the  act  of  1869  (which  act  es- 
tablished the  court  of  criminal  correction, 
conferred  upon  It  Jurisdiction,  and  prescribed 
its  duties,  privileges,  and  limitations)  is  In- 
valid by  reason  of  being  opposed  to  section  23 
of  article  2  of  the  Constitution,  the  point 
must  be  ruled  against  the  defendant 

Nothing  is  plainer  than  that  we  come  in 
the  last  analysis  to  the  words  of  our  own 
Constitution,  the  applicable  part  of  which  Is 
section  23  of  article  2,  which  reads  thus: 
"That  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,  nor  shall 
any  person,  after  being  once  acquitted  by  a 
Jury,  be  again,  for  the  same  offense,  put  in 
Jeopardy  of  life  or  liberty;  but  If  the  Jury 
to  which  the  question  of  his  guilt  or  Inno- 
cence Is  submitted  fail  to  render  a  verdict, 
the  court  before  which  the  trial  is  had  may,- 
In  its  discretion,  discharge  the  Jury  and 
commit  or  ball  the  prisoner  for  trial  at  the 
next  term  of  court  or,  if  the  state  of  business 
will  permit  at  the  same  term;  and  if  Judg- 
ment be  arrested  after  a  verdict  of  guilty  on 
a  defective  indictment  or  if  Judgment  on  a 
verdict  of  guilty  be  reversed  for  error  in  law, 
nothing  herein  contained  shall  prevent  a  new 
trial  of  the  prisoner  on  a  proper  indictment 
or  according  to  correct  principles  of  law." 
We  need  not  concern  ourselves  as  to  whether 
either  this  discussion  or  the  law  is  at  all  af- 
fected by  the  fact  that  the  act  creating  the 
court  of  criminal  correction  antedates  the 
adoption  of  our  iM^aent  Constitution,  since  the 
language  of  the  Constitution  of  1875  on  this 
point  is  almost  an  exact  copy  of  that  of  1865, 
and  In  substance  and  meaning  precisely  the 
same.  Cf.  section  19  of  article  1,  Cons,  of 
Mo.  1866. 

[2]  Likewise  we  need  not  trouble  ourselves 
in  discussing  whether  the  section  of  the  law 
under  Inquiry  violates  the  fifth  amendment 
to  the  Constitution  of  the  United  States, 
since,  while  long  and  seriously  debated,  it  Is 
now  a  settled  and  closed  question  that  the 
provisions  of  the  fifth  amendment  are  neither 
limitations  upon,  nor  do  they  apply  to  or 
bind,  the  several  states.!  1  Bishop,  New 
Crlm.  Law,  981;  Thorington  v.  Montgomery, 
147  U.  S.  490,  13  Sup.  Ct  394,  37  L.  Ed.  252; 
State  T.  Bndolph,  187  Mo.  67,  86  S.  W.  684; 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
22  Sup.  Ct.  120,  46  L.  Bd.  171;  United  States 
V.  Keen,  Fed.  Cas.  No.  15,510,  1  McLean,  429. 
Neither  do  we  need  to  consider  what  the  com- 
mon law  was  on  the  question  of  what  consti- 
tutes Jeopardy;  even  if  the  common  law  on 
this  point  were  a  stable  and  fixed  thing.  For 
while  in  England  the  basic  principle  "that" 
as  Blackstone  expressed  it  "no  man  Is  to  be 
brought  into  jeopardy  of  his  life  more  than 
once  for  the  same  offense"  (41  Bl.  Com.  335) 
is  axiomatic,  it  was  not  and  is  not  yet,  so  far 
fundamental  as  to  rise,  as  it  does  with  us, 
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to  the  dignity  of  a  constitutional  gnaranty. 
Speaking  of  it  in  timea  fairly  recent,  Cock- 
bum,  C  J.,  said:  "We  are  dealing  here  not 
-with  one  of  those  fundamental  principles  that 
lie  at  the  foundation  of  our  Jnrlspmdence, 
•  ♦  •  but  with  a  matter  of  practice  which 
has  fluctuated  at  various  times,  and  which 
-even  at  the  present  day  may  perhaps  not  be 
considered  as  finally  settled."  R^.  t.  Wln- 
«)r,  10  Cox,  0.  G.  loc.  dt.  308. 

But  whatever  the  common  law  may  have 
been,  and  whatever  the  present  law  of  Eng- 
land and  the  formative  stage  thereof,  as  to 
being  fixed  or  unstable  may  be,  does  not  matp 
ter  to  us,  so  far  as  we  are  here  concerned. 
The  common  law  has  been  changed  by  the 
statute  quoted.  The  vexing  and  unsettled 
questions  of  "What  Is  Jeopardy?"  and  "What 
Is  the  same  offense  ?"  and  the  more  compre- 
hensive one  of  "When  does  jeopardy  attach?" 
aU  fail  out  of  this  case  by  reason  of  this  stat- 
ute, ^hlch  fits  the  facts  here  on  aU  fours. 
We  pause  to  say  that  even  If  the  subsequent 
conviction  of  the  defendant  In  the  circuit 
court  for  a  misdemeanor  only,  when  he  was 
on  trial  there  for  a  felony,  were  not  here  a 
coincidence  merely,  as  It  Indubitably  was,  In- 
stead of  being  Jurisdictional,  yet  this  inci- 
dental contingency  Is  provided  for  and  met  by 
the  provisions  of  the  section  under  inquiry, 
where  it  is  provided  that  upon  a  trial  for  a 
felony  in  the  criminal  court,  if  it  shall  appear 
that  only  a  misdemeanor  has  been  committed, 
the  cause  shall  nevertheless  proceed  to  final 
Judgment  Section  21,  p.  198,  Laws  1869, 
supra. 

If  the  provisions  of  this  section  contravene 
those  of  section  23,  art.  2,  of  our  Consti- 
tution, defendant  has  been  put  twice  in  Jeoi>- 
ardy,  and  we  must  discharge  him.  For 
whatever  the  common  law  may  be,  or  has 
been,  whatever  the  rule  may  be  in  other 
states  upon  their  variant  constltutiohal  pro- 
visions, we  come  back  at  last  to  our  own 
Constitution.  For,  says  Bishop,  In  discus- 
sing this  very  question:  "The  constitutional 
command,  let  ns  not  forget,  is  the  supreme 
authority;  and  judicial  decisions,  however 
numerous,  are  subject  to  be  corrected  by  it" 
1  Bishop,  New  Crlm.  Law,  1012.  The  perti* 
nent  clause  of  our  Constitntlon  as  contained 
in  section  23,  supra,  is:  "Nor  shaU  any  per- 
ton,  after  ieing  once  acquitted  by  a  jury,  be 
again,  for  the  same  offense,  put  In  jeopardy 
of  life  or  liberty."  We  have  seen  the  con- 
dition of  the  common  law  on  this  point,  and 
that  the  decision  of  the  matter  is  referable 
solely  to  the  Constitution. 

[3]  We  find,  wherever  the  Constltntion  of 
a  state,  like  that  of  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  simply 
in  words,  or  in  substance,  provides  that  no 
person  shall  "be  subject  for  the  same  offense 
to  be  twice  put  in  Jeopardy  of  life  or  limb," 
that  then  there  Is  no  conflict  of  authority  up- 
on the  proposition  that  what  has  mistakenly 
been  deemed  to  be  the  strict  common-law 
rule  applies,  and  that  within  the  meaning  of 


such  a  constltntlonal  provision  as  we  quote 
above,  whenever  the  accused  has  been  prop- 
erly put  upon  his  trial,  upon  a  valid  indict- 
ment before  a  competent  Jury  in  a  court  hav- 
ing jatisdiction  to  hear  the  cause  and  to 
make  true  deliverance  of  defendant.  Jeopardy 
attaches  upon  the  swearing  of  the  pand  of 
trial  Jurors.  State  v.  Blevins,  134  Ala.  213, 
82  South.  837,  92  Am.  St  Rep.  22;  People 
V.  Himckeler,  48  Cal.  331 ;  People  v.  Ny  Sam 
Chung,  94  Cal.  304,  29  Pac.  642,  28  Am.  St 
Rep.  129;  Ingram  v.  State,  124  Ga.  448,  52 
S.  B.  758.  Hundreds  of  cases  thus  holding 
may  be  dted;  there  is  no  variance  in  the 
substance  of  this  view.  On  the  contrary,  a 
different  view  has  been  taken  upon  a  Consti- 
tution such  as  ours,  where  the  condition  of 
"acquittal"  Is  a  condition  precedent  to  the 
attaching  of  jeopardy.  We  havo  seen  that 
in  principle  this  follows  necessarily.  The 
history  of  the  matter  and  the  common  rule, 
or  lack  of  a  rule,  regarded,  there  should  be 
no  two  views  about  this.  "Acquittal  by  a 
Jury,"  says  Cyc,  is  not  usually  requisite  to 
constitute  former  Jeopardy,  but,  under  a  con- 
stitutional provision  that  no  person  shall  be 
put  in  Jeopardy  a  second  time  after  having 
been  acquitted  'by  a  Jury,'  the  immunity  ex- 
tends only  to  those  who  have  been  so  ac- 
quitted." 12  Cyc.  275.  This  statement  is  ful- 
ly borne  out  by  the  cases  decided  in  South 
Carolina  under  the  Constitution  of  1868,  of 
that  state,  which  provided :  "No  person,  after 
having  been  once  acquitted  by  a  jury,  shall 
again  for  the  same  offense  be  put  in  jeopardy 
of  his  life  or  liberty."  Under  this  provision 
it  was  uniformly  held  that  a  trial  and  an 
acquittal  by  a  jury  was  a  necessary  condi- 
tion precedent  to  the  Immunity  of  twice  in 
Jeopardy.  State  v.  Shirer,  20  S.  C.  392 ;  State 
V.  Briggs,  27  S.  0.  84,  2  S.  B.  854 ;  State  v. 
Wyse,  33  S.  0.  689,  12  S.  B.  556 ;  State  v. 
Richardson,  47  S.  C.  166,  25  S.  B.  220,  35 
L.  R.  A  238.  After  the  adoption,  however  of 
the  Constitution  of  South  Carolina  of  1895, 
which  so  changed  the  provisions  under  in- 
quiry as  to  make  it  read  in  substance  as  the 
flfth  amendment  to  the  Constitution  of  the 
United  States  reads,  the  rulings  of  that  state 
changed  and  fell  In  line  with  those  of  State' 
V.  Blevins,  supra,  and  with  the  holdings  of 
the  federal  courts.  State  v.  Richardson,  su- 
pra. 

The  peculiar  provision,  of  our  own  Con- 
stitution, which  is  in  pari  materia  with  that 
of  South  Carolina  on  this  point,  seems  to 
have  been  lost  sight  of  in  the  adjudged  cases. 
This  may  be  explained,  possibly,  in  part  by 
the  fact  that  our  Missouri  cases  dealt  with 
the  matter  of  former  Jeopardy  at  first  hands 
and  not  in  relation  to  the  constitutionality 
of  a  statute  designed  to  farther  and  expedite 
trials  and  to  eliminate  outrageous  miscar- 
riages of  Justice  by  attenuated  technicalities. 
That  this  is  the  matter  presently  in  hand 
must  not  be  left  out  of  mind.  For  granting 
arguendo  the  similarity  in  law  of  the  case  of 
assault  and  battery  with  that  of  assault  with 
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Intent  to  Ull,  the  JnrtsdlcUon  of  the  court, 
and  the  right  of  the  officer  who  began  the 
misdemeanor  case  to  likewise  legally  begin  a 
prosecution  for  a  felony  (which  section  27,  p. 
404,  Laws  1909,  forbids),  we  yet  hare  before 
us  the  mandate  of  the  organic  law  that  "an 
acquittal"  Is  a  condition  precedent  to  Jeop- 
ardy. It  canot  be  logically  urged  that  since 
section  23  of  our  Bill  of  Rights  contains  three 
exceptions  only,  to  wit:  (a)  If  the  jury  fail 
to  agree;  (b)  if  the  verdict  be  arrested  on  a 
defective  indictment ;  and  (c)  If  judgment  be 
reversed  for  error  In  law — the  rule  of  "ex- 
pressio  unius,  excluslo  alterlus  est,"  applies 
in  all  strictness.  It  is  patent  that  the  makers 
of  the  Ckmstltution  did  not  mean  and  could 
not  have  meant  that  what  they  said  should 
be  thus  narrowly  construed.  This  for  the 
reason  that  we  have  read  into  this  section, 
by  our  own  decisions,  exceptions  which  we 
rule  do  not  produce  jeopardy,  but  which  are 
not  Included  in  either  of  the  three  set  out 
in  section  23.  We  have  ruled,  or  expressly 
approved  cases  which  did  rule,  that  after  the 
Jury  was  sworn  to  try  an  accused  person 
upon  a  valid  Indictment,  before  a  court  hav- 
ing Jurisdiction,  the  rule  of  twice  in  jeopardy 
did  not  apply  If  the  submission  was  set  aside 
on  account  of:  (1)  The  sickness  of  the  trial 
judge  (State  v.  Llrlch,  110  Mo.  350,  19  S.  W. 
656) ;  (2)  the  death  of  a  Juror  (State  v.  Ul- 
rlch,  supra;  Rex  v.  Edwards,  4  Taunton, 
300) ;  (3)  the  expiration  of  the  term  of  court 
before  the  conclusion  of  the  trial  (State  v. 
Jeftors,  64  Mo.  376 ;  State  v.  Ulrich,  supra ; 
United  States  v.  Perez,  9  Wheat  579,  6  L. 
Ed.  165) ;  (4)  an  objection  to  the  indictment 
by  demurrer  or  motion  to  quash  after  the 
Jury  was  sworn  to  try  defendant  (State  v. 
Hays,  78  Mo.  600) ;  (5)  the  discharge  of  de- 
fendant by  his  own  consent,  express  or  im- 
plied (State  V.  Hays,  supra ;  Com.  v.  Stowell, 
9  Mete.  [Mass.]  572;  State  v.  Slack,  6  Ala. 
676) ;  (6)  that  the  conviction  of  an  accused 
person  was  intended  by  the  makers  of  the 
Constitution  to  be  a  putting  him  in  Jeopardy, 
equally  with  an  acquittal,  though  conviction 
is  not  named  specifically  (State  v.  Hatcher, 
136  Mo.  641,  38  S.  W.  719) ;  (7)  that  where  de- 
fendant by  fraud  procures  liis  own  trial  upon 
a  lesser  offense  and  pleads  guilty  and  is  fined 
(State  V.  Cole,  48  Mo.  70) ;  (8)  that  Jeopardy 
does  not  attach  where  a  trial  is  stopped  at 
any  stage  short  of  a  verdict,  when  it  appears 
that  the  prosecuti<5n  is  being  had  in  a  county 
which  had  no  Jurisdiction  for  lack  of  venue 
(secUon  4940,  R.  S.  1909 ;  State  v.  Grubb,  201 
Mo.  585,  99  S.  W.  1083).  By  going  outside  of 
our  own  state,  this  list  may  be  largely  in- 
creased, but  such  citations  would  not  illu- 
minate on  the  point  before  us  right  now. 

Similar  to  the  statute  under  discussion  here 
are  the  statutes  of  a  number  of  states  au- 
thorizing the  entry  of  a  nolle  prosequi  In  case 
of  a  variance,  or  even  permitting  a  second 
indictment  and  trial  where  an  acquittal  has 
happened  on  account  of  a  variance,  and  which 
statutes  are  held  not  repugnant  to  the  prohi- 


bition as  to  Jeopardy.  State  t.  McNealy,  17 
Cal.  333 ;  State  v.  Ereps,  8  Ala.  951 ;  People 
V.  Oreileus,  79  Cal.  178,  21  Pac.  724.  But,  of 
course,  the  distinction  drawn  arises  from  the 
lack  of  identity  of  the  ofFenses. 

It  will  not  be  lost  sight  of  that  the  St  Louis 
court  of  criminal  correction  has  as  well  the 
Jurisdiction  to  hold  preliminary  hearings  in 
felony  cases  as  it  has  to  try  and  finally  de- 
termine misdemeanors.  The  effect  of  the  sec- 
tion under  discussion  is  to  provide  an  easy 
and  expeditious  method  of  changing  from  the 
trial  of  a  misdemeanor  case  to  the  holding  of 
a  preliminary  examination  in  a  felony  case, 
whenever  the  facts  are  found  to  warrant  the 
change.  Such  change  entails  no  hardship 
upon  the  defendant  which  is  not  offset  by 
the  benefit  accruing  to  society,  since  the  mat- 
ter of  taxing  the  additional  costs  which  the 
proceeding  entails  can  be  regulated  by  the 
courts  under  well-settled  rules  for  taxing 
costs. 

We  concede  the  great  danger  of  encroach- 
ing upon  the  fundamental  guaranty  against 
being  put  twice  In  jeopardy,  which  would 
be  encountered  in  saying  broadly  that  in 
all  cases  either  an  acquittal  or  a  conviction 
(State  V.  Hatcher,  supra)  must  be  had  be- 
fore a  Jury  before  Jeopardy  will  be  said  by  us 
to  attach.  Such  a  construction  of  the  organic 
law  might  in  many  cases  so  operate  as  to  be- 
come unfair  and  oppressive,  as,  for  example, 
permit  the  trial  court  to  set  aside  a  submis- 
sion of  a  trial  for  a  felony  for  the  sole  reason 
that  the  state  lacked  presently  at  hand  suf- 
ficient testimony  to  make  out  a  case,  or  for 
some  other  arbitrary  reason  entailing  upon 
defendant  great  hardship.  We  are  not  say- 
ing that  a  statute  which  would  permit  a  tri- 
al court  to  stop  any  ci-iminal  case  short  of  a 
verdict  by  a  jury,  whether  the  reason  for  so 
stopping  the  case  were  fair  or  unfair,  arbi- 
trary or  unconscionable  or  otherwise,  would 
be  upheld;  neither  are  we  saying  that  such 
an  arbitrary  act  of  a  court  would  be  upheld, 
though  there  be  no  such  statute ;  but  we  are 
saying  that  under  the  Constitution  of  this 
state  the  statute  under  inquiry,  which  re- 
quires a  misdemeanor  case  to  be  stopiied  as 
soon  as  it  appears  to  the  court  that  the  ac- 
cused is  guilty  of  a  felony,  is  wholesome 
and  salutary,  in  that,  the  former  status  of 
the  common  law  regarded,  it  prevents  outra- 
geous miscarriages  of  Justice,  and  because 
the  only  reason  which  allows  such  stopping 
and  dismissing  of  the  misdemeanor  case  is 
writ  at  large  in  the  section  Itself,  and  falls 
short  of  the  condition  precedent  of  acquittal, 
and  one  which,  while  simplifying  and  expe- 
diting procedure,  yet  works  no  remediless 
hardship  on  defendant  Any  other  view 
must  needs  be  buUded  upon  an  unsubstantial 
and  bald  technicality.  This  identical  result 
has  t>een  reached  in  the  late  case  of  Larson 
v.  State,  93  Neb.  242,  140  N.  W.  176,  44  L.  B. 
A.  (N.  S.)  617,  where  defendant,  being  charg- 
ed with  assault  and  t»attery,  was  put  upon 
his  trial  before  a  county  Judge  in  Nebraska. 
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After  all  of  tbe  evidence  waa  in,  bnt  before 
a  jadgment  had  been  rendered,  a  motion  was 
made,  based  upon  tbe  eyidence,  to  stop  all 
further  proceedings  in  the  misdemeanor  trial 
and  bind  defendant  over  to  await,  tbe  action 
of  tbe  district  court  npon  tbe  diarge  of  as- 
sault with  Intent  to  inflict  great  bodily  barm, 
which  Is  a  felony.  This  motion  was  sus- 
tained. Defendant  saved  the  point,  and  up- 
on hia  conviction  in  the  district  court  of  the 
felony,  to  answer  which  be  bad  been  bailed, 
and  which  was  based  on  tbe  identical  oc- 
currence upon  which  tbe  assault  and  battery 
prosecution  was  bottomed,  be  appealed  and 
urged  former  Jeopardy.  The  Supreme  C!ourt 
held  that  Jeopardy  had  not  attached.  There 
is  in  Nebraska  a  statute  similar  in  substance 
in  all  respects  to  that  of  our  own  here  under 
discussion.  The  Constitution  of  Nebraska, 
however,  simply  forbids  tbe  putting  of  any 
person  "twice  in  Jeopardy  for  the  same  of- 
fense." Section  12,  art.  1,  Cons,  of  Nebraska. 
This  holding  of  tbe  Nebraska  Supreme  Court 
was  largely  bottomed  upon  the  ground  that 
tbe  county  court  bad  no  Jurisdiction  to  try 
felony  cases,  and  so  had  no  authority  to 
try  defendant  for  a  felony,  and  that  thus 
be  had  not  been  in  jeopardy  before,  since  tbe 
facts  which  go  to  make  up  Jeopardy  fell 
short,  to  tbe  extent  of  the  element  of  Juris- 
diction in  the  court  to  try  the  case  before  it. 
Thompson  v.  State,  6  Neb.  102;  State  v. 
Morgan,  62  Ind.  35 ;  State  v.  Hattabough,  66 
Ind.  223. 

In  tbe  case  of  Stoner  v.  State,  7  Ind.  App. 
620,  35  N.  E.  133,  it  was  held  that  defendant 
.bad  not  been  put  twice  in  Jeopardy,  by  rea- 
son of  bis  being  put  upon  bis  trial  for  an  as- 
sault and  battery,  which  trial  was  halted,  in 
a  sense,  by  tbe  verdict  of  the  Jury  that  they 
found  defendant  guilty,  but  that  a  fine  of 
$25,  which  was  tbe  utmost  fine  which  a  Jus- 
tice's court  had  Jurisdiction  to  assess,  was 
Inadequate  as  punishment.  Thereupon,  pur- 
suant to  a  statute  of  Indiana,  which  so  pro- 
vided and  permitted,  the  Justice  of  the  peace 
held  defendant  in  ball  to  answer  such  felony 
charge  as  should  be  thereafter  preferred 
against  him  in  the  circuit  court.  Upon  ap- 
peal, after  conviction  of  such  felony,  it  was 
held  that  Jeopardy  bad  not  attached  for  the 
reason  tliat  the  Justice's  court  had  no  Juris- 
diction to  try  defendant  for  a  felony.  The 
Indiana  statute,  upon  which  tbe  case  turned, 
reads  thus:  "Such  Justice  or  Jury,  if  they 
find  the  prisoner  guilty  of  a  misdemeanor, 
shall  assess  his  punishment;  or  if,  in  their 
opinion,  tbe  punishment  they  are  authorized 
to  assess  is  not  adequate  to  tbe  offense,  they 
may  so  find,  and  in  such  case  tbe  Justice 
shall  hold  such  prisoner  to  bail  for  his  ap- 
pearance before  tbe  proper  court  or  commit 
him  to  Jail  in  default  of  such  ball."  Bev.  St 
1S81,  i  1636. 

Tbe  applicable  provision  of  tbe  Indiana 
Constitution  is  in  all  respects  like  that  of 
Nebraska,  quoted,  supra.  While  the  facts  in 
tbeee  cases  are  stronger  by  far  than  those  In 


tbe  instant  case,  yet  it  is  obvious  that  there 
yet  lacks  something  -of  analogy,  by  reason  of 
our  decisions,  since,  while  it  was  said  in  the 
case  of  State  v.  Huffman,  136  Mo.  loc.  cit  63, 
37  S.  W.  797,  that  a  conviction  for  an  assault 
and  battery  would  be  no  bar  to  a  subsequent 
trial  upon  the  identical  facts  for  an  assault 
with  intent  to  kill,  it  was  yet  held  in  a  later 
case  in  the  same  volume  that  a  conviction 
for  assault  and  battery  was  jeopardy  and 
did  bar  a  subsequent  trial  when  set  up  by  a 
plea  against  a  prosecution  for  assault  with 
intent  to  kill,  based  upon  an  identical  oc- 
currence. State  V.  Hatcher,  136  Mo.  643,  38 
S.  W.  719.  This  compelling  similarity,  bow- 
ever,  does  inhere :  That  in  tbe  cases  of  Stoner 
V.  State,  supra,  and  Larson  v.  State,  supra. 
Just  as  in  tbe  case  at  bar,  tbe  cases  were 
taken  from  tbe  court  which  tried  the  misde- 
meanors (which  in  all  three  cases  had  Juris- 
diction both  to  try  and  finally  adjudge  mis- 
demeanors, and  to  hold  preliminary  examina- 
tions), after  tbe  Jury  was  sworn,  but  before 
judgment  in  tbe  misdemeanor  cases  was  ren- 
dered. 

Tbe  case  of  People  v.  Hunckeler,  supra, 
is  not  in  point  For  there  tbe  defendant  was 
placed  on  trial  for  manslaughter  in  the  dis- 
trict court  of  San  Francisco.  After  the  tak- 
ing of  all  evidence  on  both  sides  was  conclud- 
ed, tbe  trial  court,  on  motion  of  the  state, 
without  defendant's  consent,  dismissed  tbe 
Jury  and  ordered  defendant  held  so  that  a 
charge  of  murder  could  be  lodged  against 
him.  The  action  of  tbe  court  was  based  on 
a  California  statute,  which  provides:  "If  it 
appears  by  tbe  testimony  that  the  facts  prov- 
ed constitute  an  offense  of  a  higher  nature 
than  that  charged  in  tbe  indictment,  the 
court  may  direct  the  jury  to  be  discharged,, 
and  all  proceedings  on  the  indictment  to  be 
suspended,  and  may  order  tbe  defendant  to 
be  committed  or  continued  on,  or  admitted  to 
bail  to  answer  any  indictment  which  may  be 
found  against  him  for  the  higher  offense. 
If  an  indictment  for  the  higher  offense  is 
found  by  a  grand  Jury  impaneled  within  a 
year  next  thereafter,  he  must  be  tried  there- 
on, and  a  plea  of  former  acquittal  to  such 
last  found  indictment  is  not  sustained  by  the 
fact  of  the  discharge  of  tbe  Jury  on  the  first 
indictment"  Pen.  Code,  §  1112.  Tbe  defend- 
ant Hunckeler  was  afterwards  tried  for  mur- 
der, and,  being  convicted  of  manslaughter, 
appealed  upon  the  ground  that  he  had  been 
twice  in  Jeopardy,  notwithstanding  the  stat- 
ute, which  he  attacked  as  unconstitutional, 
claiming  that  It  violated  section  8  of  arti- 
cle 1  of  tbe  Constitution  of  California,  which 
provides  that  "no  person  shall  be  subject  to 
be  twice  put  in  Jeopardy  for  tbe  same  of- 
fense." Tbe  Supreme  Court  of  California, 
holding  defendant's  plea  of  former  Jeopardy 
good,  among  other  things,  said:  "This  lan- 
guage (of  the  California  Constitution)  is 
more  than  tbe  equivalent  of  'no  person  shall 
be  twice  tried  for  tbe  same  offense.'  1  Bish- 
op Gr.  h.  1018.    A  defendant  Is  placed  in  ap- 
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parent  jeopardy  when  he  la  placed  on  trial, 
before  a  competent  court  and  a  jury  impanel- 
ed and  stoom."  We  Italicize  the  words 
which  make  upon  the  facts  whatever  dis- 
tinction exists  between  the  instant  case  and 
the  Hunckeler  Case.  The  broad  distinction 
created  by  the  variant  wording  of  their  Con- 
stitution and  ours  has  already  been  noted  at 
length.  The  district  court  of  San  Francisco 
apparently  held  both  trials  and  had  Juris- 
diction to  try  and  determine  folly  the  first 
charge  as  well  as  the  last.  Neither  is  the 
case  of  People  v.  Ny  Sam  Chung,  94  Cal.  304, 
28  Pac.  642,  28  Am.  St  Rep.  129,  in  point, 
except  upon  the  question  of  identity  of  of- 
fense arising  from  inclusion  of  elements  of 
one  in  the  other,  regardless  of  whether  one 
is  but  a  higher  grade  of  the  other  or  not. 
It  is  an  authority  in  point  upon  the  facts 
and  the  law  in  the  case  of  State  v.  Hatcher, 
136  Mo.  643,  38  S.  W.  719,  and  is  also  the 
case  of  State  v.  WDes,  26  Minn.  381,  4  N.  W. 
615.    But  that  case  is  not  this  case  at  bar. 

More  nearly  in  point  and  upholding  the 
view  we  here  take  in  broad  principle  are  the 
cases  of  State  v.  Littlefleld,  TO  Me.  452,  35 
Am.  Rep.  335;  State  v.  George,  53  Ind.  434; 
State  v.  Hill,  122  La.  711,  48  South.  160; 
Com.  V.  Harris,  8  Gray  (Mass.)  470;  Com.  v. 
Sullivan,  156  Mass.  489,  31  N.  E.  647. 

[4]  Therefore,  being  mindful  of  the  rule 
that  we  should  not  declare  a  statute  uncon- 
'stitutlonal  unless  we  find  and  believe  it  to 
be  so  beyond  a  reasonable  doubt  (State  v. 
Baskowitz,  156  S.  W.  945;  State  v.  Tbomp- 
son,  144  Mo.  314,  46  S.  W.  191),  and  the  mat- 
ter of  Jeopardy  being  here  wholly  referable 
to  this  statute,  which  statute  we  are  unable 
for  the  reasons  given  to  declare  invalid,  un- 
der the  provisions  of  our  Constitution,  we 
disallow  the  point  to  the  defendant 

[6]  II.  Defendant  also  contends  that  er- 
ror was  committed  in  refusing  to  permit  Dr. 
Brelbach  to  testify.  Defendant  tells  us  in 
his  brief  that  he  offered  Dr.  Br^bach  in  or- 
der to  show  "the  physical  condition  of  the 
wound"  inflicted  by  defendant  upon  Rosen- 
thal, the  prosecuting  witness.  The  record 
does  not  bear  out  the  contentions  of  defend- 
ant's learned  counsel  as  to  the  object  with 
which  Dr.  Brelbach  was  offered.  There  is 
not  in  the  record  a  word  even  from  which 
the  purpose  of  calling  Dr.  Brelbach  may  be 
Inferred.  He  was  called  by  defendant;  he 
said  he  was  a  physician;  it  was  developed 
by  the  questions  that  he  had  been  called  by 
Rosenthal  to  treat  him  for  the  wound  Inflict- 
ed upon  him  by  defendant;  objection  be- 
ing made  by  the  state  on  the  ground  of  privi- 
lege, Dr.  Brelbach  was  not  allowed  to  fur- 
ther depose,  and  defendant  saved  his  excep- 
tions. This  Is  all  the  record  shows.  We  do 
not  know  for  what  purpose  the  witness  was 
called.  The  defendant  admitted  the  stab- 
bing and  claimed  that  he  acted  in  self-de- 
fense.   He  was  convicted  of  common  assault 


only.  Pretermltttng  tiie  qaestion  of  whether 
the  case  of  Epstein  v.  Railroad,  260  Mo.  1, 
156  S.  W.  690,  applies,  as  also  the  question 
of  whether,  whoi  the  cutting  and  stabbing 
with  a  knife  is  admitted  and  the  plea  of 
self-defense  is  alone  urged  for  a  substantive 
or  evidentiary  defense,  and  the  trial  results 
In  a  conviction  of  common  assault,  the  mat- 
ter of  depth  and  extent  of  wounding  and 
quantum  of  illness  produced  would  ever  so 
far  cease  to  be  a  collateral  question  as  to  al- 
low reversible  error  to  be  bottomed  on  it, 
we  here  content  us  with  saying  that  since  we 
do  not  see  how  defendant  was  hurt  by  the 
rejection  of  Dr.  Breibadi's  testimony,  and 
since  defendant  does  not  upon  the  record,  by 
an  offer  to  prove  or  otherwise,  show  us  how 
his  case  was  hurt,  we  must  disallow  tills 
point  Hickman  v.  Green,  123  Mo.  166,  22 
S.  W.  455,  27  S.  W.  440,  29  U  R.  A.  39;  Krax- 
berger  v.  Rolter,  91  Mo.  404,  8  S.  W.  872, 
60  Am.  Rep.  262. 

Other  matters  are  suggested,  but,  having 
examined  them,  we  find  nothing  novel  urged 
or  any  error  rising  to  a  stature  meet  for  re- 
versal. 

Let  the  case  be  afBrmed. 

WALKER,  P.  J.,  and  BROWN,  X,  concur. 


QUINLBT   V.    SPRINGFIELD   TRACTION 

CO. 

(Springfield  Court  of  Appeals.    Missouri. 

March  28,  1914.) 

1.  Stbeet  Railboadb  a  117*)— Injttbiss— Ao- 

TIONS— JUKT  QTTEBTION. 

In  an  action  for  personal  injuries  by  being 
struck  by  a  street  car,  in  which  plaintiff  relied 
on  the  humanitarian  doctrine,  evidence  held 
sufficient  to  go  to  the  jury  on  the  issue  whether 
the  motorman  by  due  care  could  have  prevented 
the  accident 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent   Dig.    §S   239-267;    Dec.   Dig.   f 

2.  Stbeet  Raiuioads  ({^98*)— Dtrms  of  Mo- 

TOBUAN— MAINTAIRind  LOOKOUT. 

A  motorman  is  reqnired,  in  the  exercise  of 
ordinary  care,  to  be  on  tbe  lookout  for  persons 
crossing  the  track  in  a  pnblic  street 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  195-200;  Dec.  Dig-  i  93.*] 

3.  EvinERCB  (S  686*)— Nbgativx  EvxniHOB— 
Wkioht. 

Evidence  by  witnesses,  who  were  not  shown 
to  be  capable  of  hearing  or  to  have  had  their 
attention  upon  the  matter,  that  they  did  not 
hear  a  signal  by  a  street  car  was  not  contra- 
dictory of  the  positive  testimony  of  disinter- 
ested witnesses  that  they  beard  the  gong,  and 
were  thereby  caused  to  look  up,  and  saw  plain- 
tiff on  the  track. 

[Bid.  Note.— For  other  cases,  see   Evidence, 
Cent  Dig.  fS  2432-2435 ;   Dec  Dig.  g  586.*] 

4.  Stbekt  Raiuioadb  (g  108*)— NxGuaKHO»— 

HUKANFTABIAN  DOCTBINE. 

To  hold  as  a  matter  of  law  that  plaintiff 
was  not  entitled  to  recover  for  injuries  on  a 
street  car  track  under  the  humanitarian  doc- 
trine, the  court  must  be  able  to  say  that  plain- 
titPa  peril  could  not  have  been  apparent  to  a 
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reasonably  pmdent  motorman  until  it  was  im- 
IMssible  for  him  to  stop  tl>e  car  by  the  exercise 
of  this  means  at  his  command. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  J  219;  Dec.  Dig.  j  103.*] 

6.  Stbext  Rahaoads  ({  110*)— Injubies— Al- 

I.EOATIONS  OF  NKOLIOBNCE. 

A  petition,  in  an  action  for  Injuries  by  be- 
ing struck  by  a  street  car,  which  alleges  that, 
"by  reason  of  the  negligence  and  carelessness 
of  the  defendant  in  charge  of  the  car  as  afore- 
said," plaintiff  was  injured,  sufficiently  charges 
that  the  acts  previously  recited  in  the  petition 
were  negligently  done. 

[£d.  Kote.— For  other  cases,  see  Street  BaU- 
roads.  Cent  Dig.  i  224;  Dec.  Dig.  {  110.*] 

&  Stbkkt  Baiuioadb  (J  93*)— Ddties  of  Mo- 

TOmiAN. 

A  motorman  in  charge  of  a  car,  upon  ap- 
proaching one  in  a  dangerous  position  on  the 
track,  must  use  all  the  efforts  required  by  rea- 
sonable prudence  to  check  the  car  and  give  such 
warning  as  is  calculated  to  cause  the  pedestrian 
to  realize  his  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  105-200 ;  Dec.  Dig.  {  93.*] 

7.  Stbeet  Railboads  (8  118*)— Iwstbuotionb 
— Odnfobiutt  to  Pbtition. 

An  instruction,  in  an  action  for  injuries 
by  being  struck  by  a  street  car,  that  if  the  mo- 
torman saw,  or,  by  ordinary  care  could  have 
seen,  plaintiff's  danger,  and  thereafter  was  negli- 
gent in  that  he  failed  to  exercise  ordinary  care 
"in  the  use  of  the  means  at  his  command  to 
avoid  said  collision,"  etc.,  was  not  objectionable 
as  being  broader  than  the  petition,  which  aver- 
red that,  after  plaintiffs  perilous  irasition  was 
Imown,  or  by  ordinary  care  could  have  been 
known,  the  motorman  negligently  failed  to  give 
any  signal,  and  negligently  failed  to  check  the 
speed  of  the  car  or  stop  It  in  time  to  have  pre- 
vented the  injury,  though  by  the  exercise  of 
otdinary  care  he  could  have  done  so;  the  in- 
struction not  misleading  the  jury  into  finding 
defendant  negligent  on  the  ground  that  the  col- 
lision conld  nave  been  avoided  by  an^  other 
means  than  by  checking  the  car  or  giving  sig- 
nals as  stated  in  the  petition. 

[E!d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  258-269;  Dec.  Dig.  i  118.*] 

&  Tbiai  (8  251*)- Ihstbuctions— CoNFOBia- 
TY  TO  Prrmoic. 

While  it  is  better  for  InstmctlMis  to  follow 
as  nearly  as  possible  the  allegations  of  the  peti- 
tion as  to  negligence,  etc.,  the  instructions  can- 
not be  complained  of  on  the  ground  that  they  do 
not  follow  the  allegations,  where  it  appears  from 
the  petition,  evidence,  and  instructions  that  the 
issue  was  not  in  fact  broadened. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  587-«95;    Dec  Dig.  8  251.*] 

8.  NkOUOKKCB  (8  83*)— HUMAItlTABIAN  Doo- 

TBiNK  —  Effect  on  Oontbibutobt  Neoli- 

OENCE. 

The  humanitarian  doctrine  is  applicable 
only  where  the  person  injured  is  negligent  so 
that,  if  that  doctrine  is  applicable,  the  question 
of  contributory  negligence  is  not  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8  115;   Dec.  Dig.  8  83.*1 

10.  Damages  (8  208*)— Pebmanent  iNjmiEa 

— JuBY  Question. 

In  an  action  for  injuries  by  being  struck  by 
a  street  car,  evidence  held  to  authorise  the  sulh- 
mission  of  the  question  of  permanent  injuries  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8J  54,  ei  68,  132,  144,  145,  205, 
220,  683,  584;   Dec.  Dig.  f  208.*] 


11.  Appeal  and  Ebbob  (|  lOW*)— TT * b ifT.iw 
Bbbob— Insibuctionb. 

An  instruction  submitting  the  question  of 
permanent  injuries  to  the  jury,  in  a  personal 
injury  action,  k«I<I  not  prejudidal  to  defendant, 
even_  if  the  evidence  did  not  authorise  the  *nb- 
mission  of  that  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4220;    Dec  Dig.  J  1066.*] 

12.  Tbial   (8  296*)— INSTBUCTIONS— Cube   bt 
Otheb  Instbuctionb. 

An  instruction  that  it  was  the  duty  of  a 
motorman  to  keep  a  reasonable  lookout  for  per- 
sons on  the  track  or  approaching  it,  and  if 
plaintiff  was  approaching  the  track  and  was  un- 
conscious of  tne  street  car's  approach,  and  it 
was  apparent  to  a  reasonably  prudent  person 
that  she  was  unmindful  of  danger  and  was  going 
upon  the  track,  then  it  was  the  motorman's  duty 
to  at  once  take  precaution  to  avoid  a  collision, 
was  not  erroneous  as  being  incomplete  and  In- 
definite; other  instructions  havmg  properly 
declared  the  law  applicable  and  fuUy  charged 
on  the  humanitarian  doctrine. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
"  T05-713,  716,  716,  718;    Dec  Dig.  | 


.]« 


18.  SXBEET  Bailboadb  (8 118*)— Insibuoiions 
— CoNFOBMKrr  TO  Issues. 

Requested  instructions  on  contributory  neg- 
ligence were  properly  refused,  where  the  plead- 
ings and  evidence  made  out  a  case  under  the  hu- 
manitarian doctrine. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  88  258-269;  Dec  Dig.  8  118.*] 
14.  Evidence  (S  553*)— Htpothetical  Ques- 
tions— Statement  of  Conditions — Neces- 
Birir. 

The  omission  from  a  hypothetical  question 
to  an  expert  as  to  the  distance  within  which  a 
street  car  could  be  stopped,  of  the  conditions  of 
the  car,  such  as  its  length,  size,  or  weight,  the 
kind  of  motoiB  used,  the  braking  appliances,  the 
nature  of  its  load,  and  its  general  condition,  was 
reversible  error;  these  elements  being  admit- 
tedly material  in  determining  the  distance  with- 
in which  the  car  conld  be  stopped. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  88  2369-2374;   Dec.  Dig.  8  553.*] 
16.  Stbbbt  Railboads  (8  88*)  — Duties  or 

MOTOBILAN. 

If,  when  the  danger  of  a  pedestrian  on  a 
street  car  track  was  discovered,  the  car  was  too 
close  to  permit  ringing  the  gong  before  at- 
tempting to  stop  the  car,  it  was  the  motorman's 
duty  to  at  once  stop  the  car,  or  to  both  sound 
the  gone  and  stop  the  car  at  the  same  time,  and 
he  could  not  refrain  from  stopping  until  it  be- 
came apparent  that  plaintiff  lUd  not  hear  the 
gong. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8S  195-200;   Dec  Dig.  8  93.*] 

Appeal  from  Glrcnlt  Court,  Greene  County; 
Arch  A.  Johnson,  Judge. 

Action  by  C.  F.  Quinley  against  the  Spring- 
field Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Delaney  A  Delaney,  of  Springfield,  for  ap- 
pellant Hamlin  &  Seawell,  of  Springfield, 
for  respondent 

FARRINGTON,  X  Suit  for  personal  in- 
juries. Plaintiff  recovered  verdict  and  judg- 
ment for  $2,000.  Defendant  has  perfected  an 
appeal  to  this  court 

The  plaintiff's  petition  Is  based  solely  up- 
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on  tbe  humanitarian  doctrine.  The  answer 
consistB  of  a  general  denial  and  a  special 
defense  which  is  in  the  nature  of  a  general 
denial,  admitting  defendant's  Incorporation, 
and  alleging  that  plaintifT  walked  upon  the 
track  of  the  defendant  in  front  of  an  ap- 
proaching street  car,  and  so  close  thereto 
that  the  same  could  not,  by  the  exercise  of 
ordinary  care,  be  stopped  in  time  to  have 
prevented  the  collision.  At  the  close  of  all 
the  evidence,  the  defendant  requested  an  in- 
struction In  the  nature  of  a  demurrer  to  the 
evidence,  which  was  refused,  of  which  ruling, 
together  with  others  to  whidi  we  will  refer, 
complaint  is  now  made.  As  the  plaintiff's 
case,  if  she  has  a  case,  must  withstand  the 
attack  made  by  the  demurrer  to  the  evi- 
dence, we  will  first  notice  that  point. 

[1]  There  Is  evidence  In  the  record  tend- 
ing to  show  a  state  of  facts  which  we  think 
clearly  entitled  the  plaintiff  to  have  her  case 
submitted  to  the  jury. 

Summarized  from  a  long  record,  the  facts 
are  about  as  follows:  The  defendant  owns 
and  operates  an  electric  street  railway  sys- 
tem, with  a  double  track,  running  east  and 
west  on  Commerdal  street  in  the  city  of 
Springfield,  Mo.,  intersecting  Lyon  street, 
which  runs  north  and  south,  and  which  has  a 
sidewalk  only  along  its  east  side.  Defend- 
ant's cars  running  west  on  Commercial  street 
travel  along  the  north  track,  and  stop  on  the 
west  side  of  Lyon  street  to  take  on  or  let  off 
passengers,  if  there  are  any.  Defendant's 
cars  moving  eastward  along  Commercial 
street  travel  along  the  south  track.  Boon- 
vllle  street,  running  north  and  south  parallel 
with  Lyon  street,  intersects  Commercial 
street  at  a  point  two  blocks  east  of  Lyon. 
The  grade  from  Boonville  street  to  a  point 
west  of  Lyon  street  Is  a  descending  one  to 
some  extent.  The  accident  occurred  on  de- 
fendant's north  track  on  Commercial  street 
In  the  daytime,  somewhere  between  the  east 
and  west  curb  lines  of  Lyon  street,  if  they 
were  projected  into  Commercial  street  as 
far  as  the  defendant's  tracka  The  width  of 
Lyon  street,  between  the  curb  lines,  Is  29% 
feet.  The  plaintiff,  a  married  woman  about 
67  years  of  age,  left  the  house  from  which 
she  was  moving  (which  was  somewhere  north 
of  the  place  of  the  accident)  and  came  south 
along  the  east  side  of  Lyon  street  She  in- 
tended to  cross  to  the  south  side  of  Commer- 
cial street  and  go  on  south  on  Lyon.  She  had 
in  her  arms  a  mirror,  an  umbrella,  a  sack 
with  some  young  chickens  in  it,  and  probably 
one  otlier  bundle,  and  wore  a  fascinator  or 
some  covering  over  her  head  and  ears,  but 
which  did  not  interfere  with  her  vision.  The 
evidence  tended  to  show  that  she  left  the 
sidewalk  on  the  east  side  of  Lyon  street, 
stepped  down  from  the  curb  into  Commercial 
street,  and  proceeded  to  cross  the  last-named 
street  in  a  southwesterly  direction.  The  dis- 
tance from  the  curb  line  of  Commercial  street 
to  defendant's  north  track  is  about  21  feet 


She  proceeded  in  this  direction,  walking 
about  one  mile  per  hour,  picking  her  way 
over  the  street,  which  had  been  made  muddy 
by  a  recent  rain,  and  without  looking  once 
to  the  east,  in  which  direction  a  person  simi- 
larly situated  could  see  a  car  coming  for  a 
distance  of  at  least  two  blocks,  she  walked 
onto  the  north  track  and  got  near  the  south 
rail  of  the  north  track,  when  a  car  coming 
from  the  east  struck  her  and  threw  her  up 
and  back  on  the  pavement  north  of  the 
track.  The  car  stopped,  so  that  the  back  end 
of  it  was  several  feet  west  of  where  she  was 
thrown,  and  the  back  end  of  the  car  was 
standing  at  a  point  on  the  track  near  or 
opposite  the  west  curb  line  of  Lyon  street 
She  testified  that,  as  she  walked  from  the 
curb  Una  out  toward  the  track,  a  west-bound 
car  passed  her,  and  that  she  glanced  at  it 
as  it  went  by,  and  that  she  never  thought  of 
looking  toward  the  east,  and  therefore  did 
not  see  the  car  which  was  following  the  one 
that  passed  her.  There  is  no  issue  or  ques- 
tion about  her  negligence  in  walking  upon 
the  track  under  the  circumstances.  The  issue 
Is  as  to  whether  the  motorman  in  charge  of 
the  car  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  plaintiff  on  the  track 
or  approaching  the  track  in  dangerous  prox- 
imity thereto,  apparently  oblivious  of  the 
approach  of  his  car,  in  time  to  have  warned 
her  by  signals,  or  to  have  checked  the  speed 
of  the  car,  or  to  have  brought  it  to  a  stop 
in  time  to  have  averted  the  collision. 

[2]  In  crossing  the  public  street  plaintiff 
was  at  a  place  where  she  had  a  right  to  be 
and  at  a  place  where  the  exercise  of  ordinary 
care  required  the  motorman  to  be  on  the 
lookout  for  persons  passing  over  or  upon  the 
track. 

The  evidence  for  the  plaintiff  tends  to 
show  that,  at  a  point  118  feet  east  of  the 
point  of  collision,  a  witness  on  the  sidewalk 
on  the  south  side  of  Commercial  street  ob- 
served the  car  wliich  struck  plaintiff  going 
west  at  a  speed  of  about  10  or  12  miles  an 
hour,  at  which  time  he  saw  the  plaintiff 
slowly  walking  between  the  north  curb  line 
of  Commercial  street  and  defendant's  north 
track,  on  which  the  car  was  approaching, 
and  on  which  the  accident  occurred.  The  evi- 
dence introduced  by  the  plaintiff  is  of  a 
negative  character  as  to  warning  signals; 
that  Is,  the  plaintiff  and  two  or  three  of  her 
witnesses,  one  of  whom  stood  at  or  near  the 
end  of  the  sidewalk  running  from  Lyon  into 
Commercial  street,  and  another  (the  witness 
who  observed  the  car  and  the  old  lady  from 
the  point  118  feet  from  the  point  of  contact), 
all  swear  that  they  did  not  hear  any  alarm 
signals,  none  swearing  positively  that  alarm 
signals  were  not  in  fact  sounded.  In  this 
respect  there  is  a  square  conflict  in  the  evi- 
dence because  the  motorman,  conductor,  and 
three  or  four  disinterested  witnesses,  who 
were  passengers  on  the .  car  and  others  in 
the  vicinity  of  the  place  of  collision,  swear 
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positively  that  their  attention  was  called 
to  the  Tlolent  manner  in  which  the  motorman 
was  ringing  the  gong,  and  that  It  caused 
them  to  look  to  see  what  was  the  matter, 
and  that  they  observed  the  plaintiff  on  or 
near  the  track  when  the  car  was  some  50 
to  35  feet  east  of  the  point  of  contact  The 
evidence  of  the  defendant  shows  that  the 
car  was  about  30  feet  in  length.  Plaintiff's 
witness  Mrs.  Williams,  who  stood  at  the  cor- 
ner of  Lyon  and  Commercial  streets,  testified 
that  when  she  first  saw  the  old  lady  she  was 
at  about  the  middle  of  the  track;  that  at 
that  time  she  noticed  that  the  car  was  dis- 
tant from  plaintiff  about  a  car's  length  and  a 
half;  tbiat  at  the  same  time  she  noticed  an 
expression  on  the  motorman's  face  which  In- 
dicated to  her  that  he  was  about  to  run 
over  something;  and  that  it  was  then  that 
she  turned  and  saw  the  old  lady  on  the  track, 
and  that  she  turned  her  head  to  avoid  seeing 
the  collision.  It  appears  that  the  witness 
Mrs.  Williams  had  been  directing  her  atten- 
tion toward  the  east,  and  that  the  plaintiff 
had  passed  behind  her  and  started  across 
Commercial.  When  she  realized  that  an 
accident  was  about  to  occur,  with  the  old 
lady  on  the  north  track  at  about  the  center 
thereof,  and  the  car  only  the  distance  of  a 
car's  length  and  a  half  away,  she  noticed  that 
the  motorman  was  scared,  and  she  turned 
away  and  does  not  know  whether  he  did 
anything  to  check  or  stop  the  car.  Another 
witness  for  plaintiff  (the  one  who  stood  at 
the  point  118  feet  from  the  point  of  contact) 
did  not  see  the  car  strike  the  plaintiff.  He 
testified  that  he  noticed  the  car  and  noticed 
the  old  lady,  and  then  did  not  continue  to 
watch  the  car.  In  answer  to  a  question,  he 
stated  that  he  did  not  notice  the  car  slowing 
down  or  coming  to  a  stop  before  it  hit  her, 
which,  of  course,  he  could  not  have  done  if 
he  failed  to  watch  the  car  from  the  time 
when  It  was  118  feet  away  down  to  the 
place  of  the  collision.  The  overwhelming 
evidence  in  this  record,  and  all  that  is  of 
any  probative  value,  is  to  the  effect  that,  at 
a  point  on  the  track  50  to  35  feet  east  of 
the  point  of  collision,  the  motorman  noticed 
the  perilous  position  of  the  plaintiff  and  com- 
menced to  apply  the  brakes  and  give  warn- 
ing. The  plaintiff  was  admittedly  deaf  to  a 
certain  extent  prior  to  the  accident,  and  had 
a  fascinator  over  her  ears.  She  did  not  hear 
the  gong  sounded.  The  witness  who  stood 
118  feet  east  of  the  point  of  collision  saw 
the  car  pass  and  noticed  the  old  lady,  but 
went  on  his  way,  not  watching  the  car,  and 
he  did  not  hear  the  gong  sounded.  He  like- 
wise was  admittedly  deaf  to  a  certain  extent. 
Mrs.  Williams,  plaintiff's  witness  who  stood 
on  the  comer,  had  walked  out  to  take  a 
car,  but,  upon  seeing  that  the  car  In  question 
was  not  the  one  she  wanted,  she  turned  away 
from  it  and  walked  back  toward  the  curb 
to  await  her  car,  so  that  her  attention 
was  taken  from  It. 


[3]  None  of  the  witnesses  for  idalnttff  who 
say  they  did  not  hear  any  signal  given  show 
that  they  were  capable  of  bearing,  or  were 
attentive,  or  that  their  attention  was  direct- 
ed toward  listening  for  signals.  Such  state- 
ments, made  under  such  circumstances,  fall 
short  of  being  evidence  or  of  contradicting 
the  positive  testimony  of  those  (also  wholly 
disinterested)  who  affirmatively  swore  that 
they  heard  the  gong  clanging,  and  that  it 
called  their  attention  to  the  fact  that  some- 
thing was  wrong,  and  that  because  they 
heard  the  warning  signal  they  looked  up  and 
saw  the  plaintia.  See  Williamson  v.  Rail- 
road, 139  Mo.  App.  481,  488,  122  S.  W.  1113 ; 
Butler  V.  Railway  Co.,  117  Mo.  App.  354,  03 
S.  W.  877;  Henze  v.  Uailway  Co.,  71  Mo. 
636,  638;  Bennett  v.  Street  Railway  Co.,  122 
Mo.  App.  loc.  dt.  709,  99  S.  W.  480;  Sanders 
v.  Railway  Co.,  147  Mo.  411,  424,  48  S.  W. 
855 ;  Shaw  v.  RaUway  Co.,  104  Mo.  667,  16 
S.  W.  832 ;  Cathcart  v.  Railway  Co.,  19  Mo. 
App.  113.  The  motorman  testified  that  the 
car  had  been  slowed  down  by  the  time  he 
struck  plaintiff  to  a  speed  of  4  or  6  miles  an 
hour,  and  that  It  was  then  stopped  within 
a  distance  of  35  to  45  feet.  As  before  stated, 
the  plaintiff's  evidence  tends  to  show  that  the 
car  at  a  point  118  feet  from  the  point  of 
collision  was  running  at  a  speed  of  about 
10  to  12  miles  an  hour.  The  defendant's  evi- 
dence tended  to  show  that  the  car  was  run- 
ning up  to  a  point  near  the  Intetsection  of 
Lyon  street,  at  a  speed  of  about  18  or  20 
miles  an  hour,  and  that,  owing  to  a  recent 
rain  and  the  slick  condition  of  the  trade,  It 
was  impossible  to  stop  the  car  after  the  mo- 
torman reached  a  point  some  50  or  45  feet 
from  the  plaintiff  when  he  first  realized  that 
she  did  not  intend  to  stop.  The  conflict  here 
Is  that  Mrs.  Williams,  plaintiff's  witness,  tes- 
tified that  plaintiff  was  at  that  time  on  the 
track,  whereas  defendant's  evidence  tends  to 
show  that  plaintiff  at  that  time  was  nearing 
the  track  and  had  reached  a  place  where  it 
was  apparent  that  she  was  going  upon  the 
track. 

[4]  In  order  to  declare  as  a  matter  of  law 
that  the  plaintiff  failed  to  make  a  prliika 
facie  case  under  the  humanitarian  doctrine, 
it  would  be  necessary  to  say  that  the  peril  in 
which  the  plaintiff  placed  herself  did  not 
and  could  not  have  been  apparent  to  a 
rea.sonably  prudent  motorman  until  he  had 
reached  a  point  about  45  feet  from  her.  In 
view  of  the  age  of  the  plaintiff  (though  it 
appears  that  she  was  active  for  one  of  her 
years),  and  the  fact  that  her  head  was  wrap- 
ped up,  and  that  her  face  was  at  no  time 
turned  in  a  direction  to  Indicate  that  she 
knew  of  the  approach  of  the  car,  and  that  she 
was  carrying  several  bundles,  and  that  she 
was  walking  at  a  very  slow  gait,  picking  her 
way  over  the  muddy  street  toward  the  track, 
it  would  be  going  in  the  face  of  the  decisions 
of  this  state  to  hold  that  the  plaintiff  had 
not  make  a  case  for  the  Jury.    It  would  re- 
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quire  na  to  find  as  a  ioiatter  of  law  that, 
under  these  drcumstances  and  BurroundlngB, 
her  obUvlouBneas  would  not  have  become  ap- 
parent to  an  ordinarily  ylgUant  mortonnan 
until  he  had  reached  a  point  about  46  feet 
from  her.  See  Waddell  t.  Street  Railway  Go., 
213  Mo.  8,  111  S.  W.  642;  Murphy  t.  St 
Joseph,  etc.,  Co.,  .138  Mo.  App.  436,  122  S.  W. 
334;  Ellis  t.  Street  Railway  Oo.,  234  Mo.  657, 
138  S.  W.  23;  Dutcfaer  v.  RaUroad,  241  Mo.  137, 
145  S.  W.  63.  It  must  be  remembered  that  the 
case,  as  made  by  the  plaintiff,  did  not  show 
a  sudden  and  unexpected  appearance  on  the 
track  or  In  dangerous  proximity  thereto,  but 
her  approach  toward  the  danger  zone,  ac- 
cording to  all  the  evidence,  was  in  a  slow, 
continuous  walk  from  the  curb  to  the  point 
of  colUslon.  It  therefore  becomes  a  question 
of  fact  In  the  case  at  what  point,  in  that  slow 
waliz  to  danger,  it  would  become  apparent  to 
a  reasonably  prudent  motorman  that  she  was 
oblivious  of  her  peril  and  did  not  intend  to 
8t<q>. 

[B]  Appellant  complains  of  the  petition  be- 
cause It  merely  states  that  the  motorman 
teiled  and  neglected  to  take  the  necessary 
steps  to  avert  the  collision,  and  does  not 
charge  that  the  acts  which  were  done  were 
negligently  and  carelessly  done.  This  criti- 
cism Is  certainly  refuted  by  the  language  used 
in  the  petition;  for  example,  "plaintiff  says 
that  by  reason  of  the  negligence  and  careless- 
ness of  the  defendant  *  *  *  In  charge 
of  the  car  as  aforesaid.  •  •  •  ••  The  care- 
lessness and  negligence  charged  could  re- 
fer only  to  the  acts  and  omissions  of  the  de- 
fendant and  its  servants  thereinbefore  set 
out  A  petition  which  sets  out  the  acts  about 
which  the  pJalntifF  is  complaining  with  rea- 
sonable certainty  and  clearness,  followed  by 
a  general  averment  that  the  acts  complained 
of  were  negligently  done,  is  sufficient  Dieter 
V.  Zbaren,  81  Mo.  App.  612 ;  Wyler  v.  Ratican, 
160  Mo.  App.  loc.  cit  479,  131  S.  W.  165.  In 
any  event  the  defect  uot  being  fatal,  can- 
not be  questioned  after  Judgment  White  v. 
Railroad,  202  Mo.  539,  101  S.  W.  14;  Mc- 
Quade  v.  RaUroad,  200  Mo.  150,  98  S.  W.  552. 

A  further  complaint  is  made  as  to  the  peti- 
tion in  that  the  facts  alleged  and  charges  of 
negligence  averred  rob  the  case  of  the  benefit 
of  the  humanitarian  doctrine,  and  we  are  cit- 
ed to  the  case  of  Grout  v.  Railway  Co.,  125 
Mo.  App.  552,  102  S.  W.  1026,  in  which  case 
the  i)etitIon  clearly  shows  that  the  negligence 
consisted  in  the  speed  at  which  the  car  was 
being  propelled,  and  the  allegation  of  the 
petition  discloses  that,  at  the  speed  at  which 
the  car  was  running,  it  could  not  have  been 
stopped  after  the  peril  was  discovered,  and, 
as  was  stated  in  the  opinion  in  that  case,  the 
humanitarian  rule  takes  into  account  the 
fact  only  that  one  is  in  danger  and  injury  may 
be  prevented  by  the  exercise  of  ordinary  care. 
The  appellant's  contention  that  the  allega- 
tion in  the  present  petition  Is  subject  to  the 
same  criticism  is  not  well  taken,  because,  in 
charging  a  disregard  of  the  exercise  of  or- 


dinary care  after  defoidant  saw  or  could 
have  seen  the  peril  of  the  plalntifT,  the  negli- 
gent acts  consisted  in  a  failure  to  give  any 
signals  or  warning  of  the  approach  of  the  car, 
and  a  failure  to  check  the  speed  of  the  car  in 
time  to  have  prevented  the  injury. 

[•]  It  is  the  duty  of  one  operating  a 
dangerous  instrumentality  l)earlng  down  on 
another,  who  is  placed  in  a  perilous  position, 
to  use  all  the  ^orts  that  reasonable  pru- 
dence dictates  In  checking  the  onward  prog- 
ress of  such  instrumentality,  and  also  to 
give  such  warnings  as  are  calculated  to  bring 
the  one  in  peril  to  a  realization  of  his  danger- 
ous position  so  that  he  may  extricate  him- 
self. The  charge  of  negligence  In  tliis  peti- 
tion, therefore,  may  be  said  to  reasonably 
refer  to  the  time  after  che  plaintiff  has  charg- 
ed the  defendant  with  a  duty  to  know  of  her 
perlL 

Complaint  is  made  of  plaintUTs  instruc- 
tion No.  2  wUch  is  as  follows:  "The  court 
instructs  the  Jury  that  if  you  find  and  be- 
lieve from  the  evidence  that  on  or  about  the 
28th  day  of  March,  1912,  the  plalntiflT  was 
crossing  Commercial  street  at  the  intersection 
of  said  street  and  Lyon  street  and  that  said 
streets  were  public  highways  of  Springfield, 
Mo.,  and  that  as  she  was  crossing  the  north 
track  of  said  defendant  at  the  IntersectiOD 
of  Lyon  and  Commercial  streets,  she  was 
struck  by  a  west-bound  car  of  said  defendant 
and  violently  thrown  into  the  air  and  onto 
the  pavement  and  by  reason  thereof  was  in- 
jured, and  if  you  further  find  from  the  evi- 
dence that  in  crossing  said  track  the  plaintiff 
was  in  a  perilous  position  arising  from  dan- 
ger of  being  struck  by  said  car,  and  that  de- 
fendant's motorman  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  her  in  said 
situation  of  danger,  and  that  thereafter  said 
motorman  was  negligent  In  that  he  failed  to 
exercise  ordinary  care  in  the  use  of  the 
means  at  his  command  to  avoid  said  collision 
(if  you  find  he  so  failed),  and  that  said  motor- 
man  with  due  regard  to  the  safety  of  his 
passengers,  could  with  ordinary  care  in  the 
use  of  said  means  have  av<dded  said  collision, 
and  that  as  a  direct  result  of  said  failure 
(if  any)  said  plaintiff  was  struck  and  Injured 
as  aforesaid,  then  your  verdict  should  be  in 
favor  of  the  plaintiff.  And  this  you  will  do 
ev«i  though  said  plaintifF  was  negligent  in 
crossing  or  going  upon  said  track  without 
looking  or  l>ecomlng  aware  of  the  approach 
of  said  car." 

[7]  It  is  claimed  that  this  instruction,  giv- 
en for  the  plaintiff,  is  broader  than  the 
charge  of  negligence  laid  in  the  petition. 
The  petition  charges  that  after  the  plaintiff's 
perilous  position  was  Imown,  or  by  the  ex- 
ercise of  ordinary  care  could  have  been 
known,  defendant  negligently  failed  to  give 
any  signal  or  warning,  and  negligently  fail- 
ed to  check  the  speed  of  the  car  or  stop  it 
in  time  to  have  prevented  the  injury,  al- 
though, by  the  exercise  of  ordinary  care,  it 
could  have  been  checked  or  stopped  in  time 
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to  have  prevented  tbe  collision,  and  algnalB 
could  baye  been  given  in  time  to  have  avert- 
ed the  accident  That  part  of  the  instruction 
complained  of  Is  as  follows:  "And  that  de- 
fendant's motorman  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  her  in  said 
situation  of  danger,  and  that  thereafter  said 
motorman  was  negligent  in  that  he  failed 
to  exercise  ordinary  care  in  the  u»e  of  the 
means  at  hit  command  to  avoid  said  eoUi- 
sion."  We  are  cited  the  following  cases, 
which  sustain  the  proposition  that  the  in- 
structions cannot  be  broader  than  the  issue 
tendered  In  the  pleadings:  Davidson  v.  St 
Louis  T.  Co.,  211  Mo.  320,  109  8.  W.  683; 
Beave  v.  St  Louis  T.  Co.,  212  Mo.  331,  111 
S.  W.  52;  Lowenstein  v.  Railway  Co.,  110 
Mo.  App.  686,  85  S.  W.  625;  Schroeder  v. 
St  Louis  T.  Co.,  Ill  Mo.  App.  67,  85  S.  W. 
968;  Wojtylak  v.  Kansas  &  Texas  C.  Co., 
188  Mo.  260,  87  S.  W.  606;  Polk  v.  Western 
Assurance  Co.,  114  Mo.  App.  514,  90  S.  W. 
397.  These  cases  declare  the  correct  abstract 
proposition  of  law  above  contended  for  by 
appellant  But  the  inatrnction  in  this  case 
does  not  contain  the  alleged  error.  It  was 
the  failure  in  avoiding  the  collision  that  tbe 
plaintiff  was  condemning  throughout  ber 
pleadings  and  at  the  trial,  contending  that 
no  signals  were  given  after  ber  peril  was 
known  to  the  motorman,  and  that  tbe  car 
was  not  checked  or  stopped  after  ber  posi- 
tion was  known,  although,  by  tbe  use  of 
ordinary  care,  it  could  have  been  (decked  or 
stopped.  The  only  two  means  at  his  com- 
mand of  avoiding  the  collision  was  the  giv- 
ing of  timely  signals,  or  checking  or  stop- 
ping tbe  car.  Tbe  gong  was  sounded  accord- 
ing to  defendant's  witnesses,  but  plaintifTs 
witnesses  did  not  bear  it  Of  course  the  car 
could  only  be  checked  or  stopped  by  tbe  use 
of  the  means  at  the  command  of  the  motor- 
man.  There  is  no  contention  that  there  were 
any  other  means  at  band  which  could  have 
been  used,  and  tbe  jury  manifestly  could  not 
have  been  misled  and  have  held  tbe  defend- 
ant on  some  theory  that  perhaps  tbe  colli- 
sion could  have  been  avoided  in  ajay  other 
way  than  as  above  indicated. 

[I]  Though  it  is  better  practice  in  instruc- 
tions to  follow  as  nearly  as  possible  the 
charges  in  tbe  petition,  where  it  is  clear 
from  tbe  petition,  evidence,  and  instructions 
that  tbe  Issue  was  not  In  fact  broadened,  re- 
versible error  is  not  made  out 

In  tbe  case  of  Ellis  v.  Street  Railway  Co., 
284  Ho.  667,  138  8.  W.  23,  the  pleadings,  as 
shown  on  page  666,  charge  practically  the 
same  acts  of  negligence  as  are  charged  in 
tbe  petition  under  review,  and  the  instruc- 
tion in  that  case,  as  shown  on  page  675,  uses 
tbe  exact  language  as  is  used  in  the  instruc- 
tion imder  review. 

[I]  It  is  complained  that  said  instruction 
No.  2  is  self-contradictory  and  inconsistent 
in  that  it  submits  tbe  humanitarian  doctrine, 
and  at  the  same  time  declares  that  contrib- 
ntory  negligence  is  excluded;   nils  is  a  rath- 


er remarkable  contention  in  a  brief,  in  view 
of  the  theory  on  which  a  recovery  is  had  un- 
der the  humanitarian  doctrine;  that  rule  is 
conceived  in  the  admitted  or  proved  negli- 
gence of  the  one  injured.  When  one  of  these 
principles  appears  as  a  controlling  element 
in  a  damage  suit  tbe  other  must  fail.  The 
language  of  this  instruction  follows  through- 
out tbe  language  of  the  instruction  approved 
in  the  case  of  Ellis  v.  Street  Railway  Co., 
supra.  That  the  instruction  under  consider- 
ation is  proper  is  established  by  tbe  follow- 
ing decisions:  Waddell  v.  Street  Railway 
Co.,  213  Mo.  8,  111  S.  W.  542 ;  Moore  v.  St 
Louis  T.  Co.,  194  Mo.  1,  92  S.  W.  390;  Mur- 
phy V.  St  Joseph,  etc.,  Co.,  138  Mo.  App.  436, 
122  S.  W.  334;  Johnson  v.  Springfield  T. 
Co.,  161  S.  W.  1193.  We  are  referred  to  the 
case  of  Wallack  v.  St  Louis  T.  Co.,  123  Mo. 
App.  160,  100  S.  W.  496,  as  being  contrary 
to  this  ruling.  The  opinion  in  that  case  on 
this  point  was  not  concurred  in  by  two  of 
the  three  judges.  However,  we  do  not  think 
the  opinion  bears  the  •  construction  placed 
upon  It  by  appellant 

[10]  Appellant  complains  of  Instruction  No. 
1  fixing  tbe  measure  of  damages  in  that  it 
permitted  tbe  jury  to  allow  for  such  physi- 
cal pain  and  suffering  as  directly  resulted 
from  tbe  injuries,  the  nature  and  extent  of 
such  injuries,  and  their  probable  duration, 
and  that  this  is  an  instruction  allowing  for 
permanent  Injuries,  and  that  tbe  evidence 
will  not  justify  an  instructloD  for  damages 
for  permanent  injuries.  We  are  cited  the 
case  of  Prendenvllle  v.  St  Louis  T.  Co.,  128 
Mo.  App.  loc.  dt  604,  605,  107  S.  W.  453. 
In  that  case  the  opinion  sets  out  that  the 
physician  unequivocally  swears  there  was 
no  permanent  injury,  and  further  that  there 
was  no  evidence  of  any  character  to  justify 
a  jury  in  finding  that  tbe  plaintiff  was  per- 
manently injured.  It  seems  that  little  in- 
convenience, if  any,  was  attending  the  plalur 
tiff  in  that  case  at  the  time  of  the  trial.  Id 
the  present  case,  the  evidence  does  not  dis- 
close that  any  exiiert  swore  one  way  or  an- 
other on  tbe  question.  However,  at  the  time 
of  tbe  trial  (which  occurred  about  two  years 
after  the  collision),  plaintiff  testified  she 
still  suffered  pain  from  the  injuries  received, 
and  that  she  was  unable  to  use  her  hand  to 
any  extent;  that  there  is  a  scar  left  on  her 
wrist  weakening  it;  that  one  of  her  limbs 
was  caused  to  drag  and  feel  numb,  causing 
her,  in  walking,  to  drag  her  heel;  that  the 
muscles  in  her  limb  were  drawn;  and  that 
she  needed  a  cane  to  walk  with.  The  tes- 
timony of  her  physician  was  that  she  was 
required  to  remain  on  her  back  in  bed  three 
or  four  weeks  while  she  was  in  tbe  hospital. 
Taking  into  consideration  the  age  of  the- 
plaintiff,  it  would  not  be  an  unreasonable 
Inference  for  the  jury  to  draw  that  the  re- 
sult of  some  of  tbe  injuries  will  attend  her 
throughout  the  remainder  of  her  lifetime. 
Tbe  petition  alleged  permanent  injuries,  and 
we  think  it  was  guffideutly  snatained  in  this 
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respect  by  the  character  of  the  evidence  out- 
lined. A  similar  holding  may  be  found  in 
Frazler  v.  St  Louis  S.  &  R.  Co.,  150  Mo.  App. 
loc.  dt  431,  130  S.  W.  485. 

[11]  As  was  held  In  Moore  y.  Railroad, 
136  Mo.  App.  loc.  clt  215,  116  S.  W.  440,  on 
an  Instruction  somewhat  similar  to  the  one 
under  consideration  and  on  a  similar  objec- 
tion, we  do  not  believe  that,  taking  into  con- 
sideration the  amount  of  the  verdict,  the  de- 
fendant has  been  prejudiced  by  this  Instruc- 
tion, even  though  there  were  any  doubt  as 
to  the  right  to  damages  for  permanent  inju- 
ries. 

[12]  The  court  also  gave  the  following  In- 
struction (No.  3)  for  the  plaintiff:  "Xou  are 
Instructed  that  It  was  the  duty  of  defendant's 
motorman  to  keep  a  reasonable  lookout  for 
persons  upon  the  track  or  approaching  said 
track  and  going  into  a  situation  of  danger; 
and  if  you  find  that  plaintifC  was  approach- 
ing said  track,  and  that  she  was  unconscious 
of  the  approach  of  said  car,  and  that  It  was 
apparent  to  a  reasonftbly  prudebt  person  that 
she  was  unmindful  of  danger  and  was  going 
upon  said  track,  then  it  was  the  duty  of  the 
motorman  to  at  once  have  taken  precaution 
to  avoid  the  collision."  Appellant  assaults 
this  tnstrnction  as  being  erroneous  in  that 
It  fails  to  state  the  entire  principle  and  is 
indefinite.  We  will  pass  this  by  merely  re- 
ferring to  the  same  instruction  which  re- 
ceived the  approval  of  the  Supreme  Court 
In  the  case  of  ElUs  v.  Street  Railway  Ck)., 
supra,  234  Mo.  loc  clt  676, 138  S.  W.  23. 

Instructions  numbered  2  and  3,  aforesaid, 
given  for  plaintiff,  correctly  declare  the  law, 
and  when  read  In  connection  with  defend- 
ant's given  instructions  on  the  humanitarian 
rule,  which  more  fully  elaborate,  qualify, 
and  explain  the  doctrine  as  applied  to  the 
particular  case,  the  jury  certainly  could  not 
have  been  misled  into  believing  that  It  made 
no  difference  when  or  where  the  plaintiff  got 
on  the  track,  she  was  entitled  to  recover,  be- 
cause the  instructions  given  for  the  defend- 
ant make  it  absolutely  plain  that  U  her  ad- 
vent into  the  danger  zone  was  for  such  a  short 
period  of  time  or  within  such  a  short  space 
as  made  It  Impossible  for  the  collision  to 
have  been  avoided  by  giving  signals  or  by 
checking  the  speed  of  the  car  or  by  stopping 
It  then  her  case  must  fall. 

[13]  Defendant's  refused  instructions  on 
the  question  of  contributory  negligence  were 
properly  refused  because  the  petition  and  the 
evidence  and  the  instructions  given  made 
liability  or  no  liability  depend  upon  a  condi- 
tion or  situation  after  the  plaintiff's  negli- 
gence had  placed  her  in  such  situation,  and 
the  fact  to  be  determined  was  whether  that 
perilous  position,  unknown  to  plaintiff  and 
reasonably  apparent  to  defendant,  continued 
for  such  time  and  space  as  the  law  would 
require  the  defendant  to  avoid  the  collision. 

[14]  Appellant  assigns  error  in  the  intro- 
duction over  its  objection  of  the  testimony 
of  W.  T.  Curtis,  who  was  the  only  expert  of- 


fered at  the  trial  to  testify  concerning  the 
distance  within  which  a  street  car  could  be 
stopped  which  was  traveling  at  the  place  In 
question  and  at  the  rate  of  speed  plaintiff's 
evidence  shows  this  car  was  running  imme- 
diately east  of  the  point  of  collision.  This 
witness  Is  shown  to  have  been  a  motorman 
for  the  defendant  company  In  the  city  of 
Springfield  for  a  period  of  possibly  10  years, 
but  that  his  service  had  ended  10  years  before 
this  trial,  and  that  he  had  been  and  was  at 
the  time  of  the  trial  in  the  real  estate  busi- 
ness. He  was  permitted,  over  defendant's  ob- 
jections, to  swear  that  a  street  car  could 
have  been  stopped,  going  at  a  speed  not  great- 
er than  10  miles  an  hour,  within  about  50 
feet  and  that  one  going  6  or  8  miles  an  hour 
could  be  stopped  In  something  like  40  feet. 

To  begin  with,  It  is  somewhat  questionable 
whether  a  person  who  has  had  nothing  what- 
ever to  do  with  the  operation  of  a  street  car 
for  10  years,  with  no  showing  that  he  had 
done  anything  to  keep  up  In  any  way  with 
the  use  of  the  modem  appliances  now  used 
in  the  operation  of  street  cars.  Is  any  better 
qualified  to  give  an  opinion  on  the  distance 
within  which  a  car  that  is  now  In  operation 
can  be  stopped  than  the  average  juror.  And 
answering  a  question  that  a  car  can  be  stop- 
ped in  about  50  feet  has  been  held  to  be  no 
answer  at  all.  Surge  v.  Railroad,  244  Mo. 
76,  148  S.  W.  025.  In  this  case  the  length, 
size,  or  weight  of  the  car,  the  kind  of  motor 
or  motors,  the  braking  appliances,  the  nature 
of  the  load,  and  the  general  condition  of  the 
car  were  all  omitted  from  the  hypothetical 
questions ;  yet  on  cross-examination  the  wit- 
ness admitted  that  all  these  elements  enter 
into  the  question  and  would  tend  to  vary  the 
distance  within  which  a  car  can  be  stopped. 
These  were  material  omissions  from  the  hypo- 
thetical questions,  and  the  action  of  the  trial 
court  In  overruling  defendant's  objections 
constitutes  reversible  error.  Burge  ▼.  Rail- 
road, supra,  244  Mo.  loc.  clt  96,  148  S.  W. 
925,  and  cases  cited.  Defendant's  objection 
was  made  repeatedly  while  the  witness  was 
testifying,  so  that  plaintiff  had  ample  oppor- 
tunity to  correct  the  form  of  the  question. 
The  ruling  was  complained  of  in  the  motion 
for  a  new  trial  and  is  Insisted  on  here.  The 
hypothetical  question  should  include  all  the 
conditions  surrounding  the  car  and  track  and 
collision  that  enter  Into  a  determination  of 
the  time  and  space  within  which  a  car  like 
the  one  that  caused  the  Injuries  can  be  stop- 
ped by  a  reasonably  prudent  and  skillful, 
motorman.  Respondent's  reply  to  this  conten- 
tion Is  that  the  motorman  who  was  In  charge 
of  the  car  swears  that  the  car  did  actually 
stop  in  from  35  to  46  feet  The  question  and 
answer  to  which  respondent  alludes  In  this 
connection,  standing  alone,  are  misleading, 
because  a  reading  of  the  motorman's  testi- 
mony shows  that  he  had  reference  to  the 
place  of  collision,  and  that  the  car  actually 
stopped  within  35  or  40  feet  from  that  point ; 
and  bis  testimony  la  that  the  car  at  the 
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point  of  colllsl<»  was  nmnlng  4  or  5  miles 
an  hour.  In  order  to  know  what  a  witne^ 
testifies,  his  testimony  must  be  read  as  a 
whole,  and  not  by  taking  detached  jwrtions  or 
single  sentences.  Bruce  v.  United  Rys.  Co., 
163  S.  W.  54S,  549. 

As  the  liability  of  the  defendant  largely  de- 
X)ends  upon  whether  the  car  could  have  been 
snflBclently  checked  or  stopped  after  the  first 
appearance  of  danger,  it  is  Important  to 
kpow  In  what  distance  this  particular  car  at 
this  place  could  have  been  sufficiently  checked 
or  stopped,  and  without  such  evidence  her 
case  must  necessarily  falL  However,  inas- 
much as  she  may  be  able  to  supply  this  de- 
fect, we  will  not  reverse  the  judgment  out- 
right 

In  view  of  another  trial,  it  Is  proper  to 
suggest  that  the  instructions  given  for  de- 
fendant contain  several  errors  in  its  favor. 
We  will  not  attempt  to  point  the  same  out  In 
detail,  as  they  are  not  likely  to  occur  again, 
further  than  to  say  that  as  the  first  part  of 
the  Instruction  numbered  11  tells  the  Jury 
that  under  the  law  plaintiff,  at  the  time  of 
the  acfldent,  was  guilty  of  negligence,  and 
plaintiff's  instructions  tell  the  Jury  that  con- 
tributory negligence  is  not  a  defense  in  this 
case  under  .the  theory  on  which  plaintiff  sues, 
no  instruction  ought  to  be  given  stating  or 
implying  that  plaintiff's  negligence  is  a  de- 
fense. Instruction  numbered  4,  and  perhaps 
others,  is  faulty  in  this  respect. 

.  [1 B]  Instruction  numbered  4  also  implies 
that  defendant  only  owed  the  plaintiff  the 
duty  of  stopping  the  car  after  it  became  ap- 
parent that  plaintiff  did  not  hear  the  gong. 
Tills  would  be  true  only  In  case  the  car  was 
such  a  distance  from  plaintiff,  at  the  time  the 
motorman  discovered  her  danger,  that  be  had 
time  to  have  used  both  methods  of  avoiding 
the  collision.  If,  at  tl)e  time  her  danger  was 
discovered,  the  car  was  too  close  to  her  to 
permit  of  experimenting  with  the  gong  first, 
then  it  l>ecame  defendant's  duty  to  at  once 
stop  the  car  or  to  both  sound  the  gong  and 
stop  the  car  simultaneously. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

ROBERTSON,  P.  J.,  concurs,  STCRGIS, 
J.,  concurs  in  a  separate  opinion. 

STURGIS,  J.  I  fully  concur  in  the  opin- 
ion of  Judge  FARRINQTON  in  this  case. 
In  view  of  another  trial,  I  have  thought  it 
best  to  say  that  in  my  opinion  instruction 
numbered  2,  given  for  plaintiff  and  quot- 
ed in  full  in  that  opinion,  when  taken  alone, 
is  faulty  in  that,  b^ng  an  instruction  on 
the  whole  case,  it  loses  sight  of  one  essen- 
tial element  of  the  humanitarian  rule,  as 
applied  to  cases  of  this  character,  to  wit, 
that  plaintiff  must  have  l>een  oblivious  to 
her  own  danger,  and  that  such  fact  mast 
have  been  reasonably  apparent  to  the  mo- 
torman in  charge  of  the  car.  This  element  is 
given  full  recognition  In  plaintiff's  instruc- 
165  S.W.-23 


tion  numbered  8,  also  there  quoted  In  full,  in 
that  the  Jury  are  told  that  it  plaintiff  "was 
approaching  said  track,  and  that  she  was 
unconscious  of  the  approach  of  said  car,  and 
that  it  was  apparent  to  a  reasonably  prudent 
person  that  she  was  unmindful  of  danger  and 
was  going  upon  said  track,  then  it  was  the 
duty  of  the  motorman  to  at  once  have  taken 
precaution  to  avoid  the  collision."  It  is 
true  that  these  two  instructions  are  taken 
from  and  approved  in  Mils  v.  Metropolitan 
St  R.  Co.,  234  Mo.  657,  675,  138  S.  W.  23, 
and  when  taken  together  may  be  unobjection- 
able, but  I  do  not  find  that  the  error  here 
mentioned  was  there  called  to  the  court's 
attention  and  it  is  not  discussed. 

That  in  cases  like  this,  the  fact  that  plain- 
tiff was  unconscious  of  her  danger,  and  tliat 
this  was  reasonably  apparent  to  the  person 
operating  the  car,  is  an  essential  element  of 
the  humanitarian  doctrine,  which  holds  de- 
fendant liable  for  its  negligence  regardless  of 
the  previous  and  contributory  negligence  of 
plaintiff,  is  shown  by  the  Ellis  Case,  su- 
pra, where  the  court  says:  "If  the  evidence 
is  to  be  believed,  it  was  plain  he  was  ap- 
proachlng  the  track  bent  on  crossing  it  at  a 
gait  and  with  a  demeanor  showing  uncon- 
sciouaness  of  impending  danger.  Under  the 
facts,  a  reasonably  prudent  motorman  could 
see  so  much  as  that,  if  on  watch  and  per- 
forming his  duty  in  looking  out  That  duty 
did  not  commence  merely  when  the  horse's 
feet  were  actually  on  the  south  track.  It 
commenced  at  such  time  as  a  prudent  motor- 
man  could  see  that  he  was  intent  on  pur- 
suing bis  Journey  across  the  track,  obKvious 
to  danger  from  the  car.  Then  was  when  he 
came  within  the  danger  zone.  *  ♦  •  If 
the  conduct  and  actions  of  a  party  approach- 
ing a  street  railway  track  would  lead  a  mo- 
torman of  ordinary  prudence  to  conclude 
that  such  party  was  going  upon  the  track  in 
front  of  the  car,  the  right  of  the  motorman 
to  act  on  the  presumption  that  the  person 
Mould  stop  before  going  on  the  track  ceas- 
es." In  Waddell  v.  Railroad,  213  Mo.  8,  16, 
111  S.  W.  542,  543,  the  court  In  specifying 
the  elements  which  are  Included  in  the  hu- 
manitarian doctrine,  says  that  where  plain- 
tiff is  guilty  of  contributory  negligence  con- 
currently with  that  of  the  motorman,  the 
defendant  could  not  be  held  liable,  "unless  it 
appeared  from  the  evidence  that  the  motor- 
man  could  have  stopped  the  car  in  time  to 
have  prevented  the  injury  to  plaintiff  aft- 
er he  had  become  aware,  or  by  the  exercise 
of  reasonable  care  could  have  known,  of  her 
ignorance  of  the  danger  which  confronted  her 
and  of  her  purpose  to  enter  into  it"  The 
rule  is  stated  in  Degonia  v.  Railroad,  224  Mo. 
564,  595,  123  S.  W.  807,  818,  In  these  words: 
"Plaintiff's  case,  therefore,  must  proceed  up- 
on the  theory  that  defendant's  servants  saw 
the  perilous  position  of  the  deceased,  and 
saw  such  things  as  would  lead  prudent  per- 
sons to  believe  that  deceased  was  oblivious 
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to  such  perQons  positioii,  and  after  so  seeing 
bad  time  to  obviate  and  avoid  the  accident 
by  ordinary  care  and  caution  upon  tlieir  part 
It  devolved  upon  the  plaintiff  to  show  these 
facts."  The  Supreme  Court  also  pointed  out 
this  element  of  the  humanitarian  doctrine 
in  Dutcher  v.  Railroad,  241  Mo.  137,  165, 
145  S.  W.  63,  70,  by  saying:  "There  Is  a 
working  presumption  Indulged  that  a  party 
approaching  a  street  car  track  will  stop  and 
not  step  upon  it  in  front  of  a  going  car,  but 
that  presumption  ceases  when  by  the  ao- 
tiont  and  conduct  of  the  traveler  it  would 
be  apparent  to  a  prudent  motorman  that  he 
does  Intend  to  go  upon  the  track.  Ellis  v. 
Railway,  234  Mo.  loc.  dt.  680,  681  [138  S.  W. 
23],  and  cases  cited."  Many  other  cases 
might  be  cited  and  quoted  from  to  this  same 
efTect  but  these  will  suffice. 

This  doctrine  is  often  called  the  "last 
chance  doctrine,"  and  Is  said  to  be  based 
on  the  theory  that  defendant  has  the  "last 
clear  chance"  to  avoid  the  collision.  It  is 
clear  that  defendant  does  not  have  the  last 
clear  chance  unless  the  plaintiff  is  obUvlous 
of  her  own  danger,  for,  if  cognizant  of  her 
danger  and  free  to  act,  the  plaintiff  has  an 
equal  or  later  chance  to  save  herself;  and, 
unless  there  is  something  to  apprise  the  de- 
fendant that  plaintiff  is  unaware  of  her  per- 
il. It  would  have  a  right  to  presume  that 
plaintiff  would  refrain  from  going  into  a 
place  of  danger  or,  if  already  there,  would 
extricate  herself.  In  this  respect  a  person 
oblivious  to  danger  is  treated  much  the  same 
as  a  person  who,  from  mental  or  physical 
Infirmity,  is  Incapable  of  appreciating  dan- 
ger or  extricating  himself  therefroni. 

It  seems  to  me  that,  in  a  case  like  this,  an 
Instmction  covering  the  whole  case  as  to  lia- 
bility is  deficient  in  merely  telling  the  Jury, 
as  this  one  does,  that  if  plaintiff,  though  by 
her  own  negligence,  was  In  a  perilous  situa- 
tion from  danger  of  being  stmck  by  the  car, 
and  that  defendant's  motorman  saw  or  could 
have  reasonably  seen  her  in  a  situation  of 
dunger,  and  the  motorman  was  thereafter 
negligent  in  avoiding  the  injury,  plaintiff 
should  recover,  for  this  Ignores  the  element 
of  plaintiff  being  unaware  of  her  danger  and 
defendant's  knowledge  of  that  fact  It  seems 
to  me  that  snch  clause  of  the  instruction 
should  be  so  modified  as  to  read  substantial- 
ly: "And  if  yon  further  find  from  the  evi- 
dence that  in  crossing  said  track  the  plain- 
tiff was  in  a  perilous  situation  arising  from 
danger  of  being  struck  by  said  car  and  was 
oiliviout  to  her  danger,  and  that  defend- 
ant's motorman,  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  her  in  said 
situation  of  danger,  and  that  the  teat  un- 
a  ware  of  the  tame,  and  that  thereafter  said 
motorman  was  negligent,"  etc.  The  words  in 
italics  indicate  the  modification.  It  seems 
to  me  that  the  criticism  of  an  Instruction 
similar  to  this  in  the  case  of  Chamberlain  v. 


Railroad,  183  Mo.  587,  605,  83  S.  W.  437,  84 
S.  W.  842,  843,  is  applicable  to  Instruction 
numbered  2,  given  in  this  case,  to  wit:  "Bat 
the  instruction  wonid  not  be  proper  In  all 
cases,  as  the  signal,  If  given  in  time,  would 
be  all  that  was  required  to  apprise  a  tres- 
passer, nntil  it  is  seen  he  apparently  doet 
not  hear  it.  The  engineer  is  not  required  to 
stop  his  train  if  the  trespasser  is  far  «ioagh 
away  to  warn  him,  and  a  timely  warning  is 
sufficient  until  It  Is  teen  that  for  tome  caute 
it  it  not  heeded;  then  it  is  bis  duty  to  avoid 
killing,  even  a  trespasser,  if  by  the  exercise 
of  ordinary  care  it  can  be  done." 

This  is  not  written  because  of  any  dif- 
ference between  my  views  and  that  of  the 
other  Judges  on  this  question. 


REDDICE  V.  NORTHERN  ACCIDENT  CO. 

et  al. 

(Springfield  Court  of  Appeals.    Missouri. 

March  28,  1914.) 

X.  INBTTRARCK     (J     630*)  —  OONTBAOTS  —  COH- 
BTBUCTIOK— ' '  W  AOK8. ' ' 

An  accident  and  health  policy  made  as- 
snred's  statements  in  the  application  a  part 
thereof,  and  provided  that  the  monthly  indem- 
nity  should  not  exceed  the  money  value  of  aa- 
sured's  time.  Assured  stated  in  the  applica- 
tion that  his  monthly  "wages"  were  ^70  a 
month,  while  at  the  time  he  received  for  services 
as  clerk  only  $40.  He  was  receiving  at  the  time 
$30  a  month  from  a  farm  he  owned.  Held,  that 
assured,  sustaining  a  personal  injury,  was  en- 
titled only  to  recover  an  amount  based  on  an 
earning  capacity  of  $40  a  month,  since  "wages," 
which  is  compensation  given  to  a  hired  person 
for  his  services,   does  not  include  income. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1309,  1316,  1317;  Dec.  Dig.  J 
530.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7369-7373,  7831.] 

2.  InsuBANCE  (I  646*)— Accident  Insubance 
— Defenses — Bubden  op  Pboof. 

An  insurer,  seeking  to  escape  liability  on 
an  accident  policy  providing  for  monthly  indem- 
nity for  loss  of  time  resulting  from  bodily  inju- 
ries, on  the  ground  that  assured  sustained  an 
injury  while  under  the  influence  of  intoxicating 
liquor,  or  in  consequence  thereof,  has  the  bur- 
den of  proving  the  defense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1565,  1646-1668;  Dec.  Dig.  | 
646.»] 

3.  Appeal  and  Erbob  ({  1039*)— Habiojess 

EbBOB— EBBONEOUS  RuLINOS  on  PLEADINa. 

The  error,  if  any,  in  permittins  plaintiff 
to  file  a  reply  out  of  time  will  not  be  consid- 
ered, where  the  reply  was  unproven. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  4076-4088;  Dec.  Dig.  | 
1039.*] 

Appeal  from  Clrcnit  Coart,  Greene  County; 
Guy  D.  Klrby,  Judge. 

Action  by  Samuel  Reddlck  against  the 
Northern  Accident  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Conditionally  affirmed. 

Williams  &  Gait,  of  Springfield,  for  appel- 
lants. A.  B.  Lovan,  of  Springfield,  for  re- 
spondent 


*For  othar  oMe*  «••  um«  topic  and  MCtion  NI7HBBR  in  Dee.  Dig.  *  Am.  Dig.  K«r-No.  8«rtM  *  Rap'r  Indeza* 
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FASRINGTON,  J.  Action  by  the  assured 
on  an  accident  and  health  policy  for  indem- 
nity. Plaintiff  recovered  a  verdict  and  Judg- 
ment for  $140,  together  with  $6.50  as  Interest 
and  150  as  attorney's  fee.  The  Insurer  ap- 
peals. 

The  policy  was  Issued  on  January  25,  1906, 
by  defendant  Northern  Accident  Company, 
whose  risks  were  subsequently  reinsured  by 
the  defendant  National  Casualty  Company. 
In  consideration  of  the  payment  of  a  month- 
ly premium  of  $2,  plaintiff  was  insured 
against  death,  Illness,  and  accident.  For  the 
purpose  of  this  opinion,  he  was  Insured  at 
the  rate  of  $70  per  month  for  12  consecutive 
months  against  total  loss  of  time  resulting 
directly  from  bodily  injuries  of  which  there 
shall  be  visible,  external  evidence  on  the 
body,  and  effected  through  external,  violent, 
and  accidental  means,  and  which  wholly  and 
continuously,  from  date  of  accident,  disable 
and  prevent  the  assured  from  performing 
every  duty  pertaining  to  any  bnsineeB  or  oc- 
cupation. 

Plaintiff  alleged  that  on  December  27, 1911, 
he  fell  from  a  ladder,  breaking  a  rib  and 
bniising  his  legs,  and  that  by  reason  of  such 
Injuries  he  was  totally  disabled  for  a  period 
of  four  months;    that  he  had  complied  with 
every  condition  of  the  policy,  and  had  de- 
manded payment  of  the  Indemnity  which  de- 
fendants have  vexatlously  refused.    He  ask- 
ed Judgment  for  $280,  with  6  per  cent,  inter- 
est from  AprU  24,  1912,  together  with  $28  as 
damages  and  $75  as  an  attorney's  fee.    De- 
fendant, for  answer,  among  other  things  al- 
leged that  it  Is  one  of  the  terms  and  condi- 
tions of  the  policy  that  the  statements,  war- 
ranties,  and   agreements   made   by    the   as- 
sured in  the  application  became  and  were  a 
part  of  said  policy;   that  plaintiff  In  the  ap- 
plication stated  that  his  monthly  wages  av- 
eraged $70  per  month,  when  in  fact  plain- 
tiff's wages  averaged  $40  per  month.    It  is 
averred   that  the  Insurer  relied  upon  this 
statement,  and  would  not  have  Issued  the 
policy  with  the  schedule  of  indemnity  there- 
in contained  had  it  known  the  truth;  that  if 
there  is  any  liability,  it  is  to  be  computed 
under  the  terms  of  the  policy  on  the  basis 
of  $40  per  month  for  the  number  of  days 
plaintiff  was  necessarily   and   continuously 
confined  within  the  house,  and  therein  regu- 
larly visited  by  a  physician.    Defendant  then 
offers  in  the  answer  to  allow  Judgment  to  be  j 
entered  for  $65.72— being  for  38  days  dls-  j 
ability  at  the  rate  of  $40  per  month,  and  for  ' 
the  10  per  cent  penalty  provided  for  by  the  ' 
Missouri  law —  and  for  the  costs  of  the  ac-  j 
tion,  and  tendered  in  court  $5,  being  "re- 1 
turned  premiums  on  the  policy."     Plaintiff  ' 
introduced  the  policy,  which  insured  him  as  I 
stated  In  the  petition.    Clause  9  provides  that 
"the  monthly  indemnity  under  this  contract 
shall  not  exceed  the  money  value  of  the  as- 
sared's    time."      Clause    F    provides:     "An ' 
agent  has  no  authority  to  change  this  policy  | 


nor  to  waive  any  of  its  conditions.  Notice  to 
or  from  any  agent  or  knowleoge  acquired  by 
him  shall  not  be  held  to  effect  a  change  or 
waiver  of  this  policy  or  any  condition  there- 
of." Clause  G  provides:  "Indemnity  will 
not  accrue  hereunder  in  excess  of  the  time 
the  assured  is,  by  reason  of  injury  or  Ulness, 
under  the  professional  care  and  regular  at- 
tendance of  a  legally  qualified  physician  or 
surgeon."  In  the  appUcation,  which  is  made 
a  part  of  the  policy,  it  is  stated  that  plaintiff 
had  been  a  memba  before,  and  the  answer 
to  the  question  as  to  monthly  wages  was 
filled  in,  "$70,"  and  the  answer  as  to  the  occu- 
pation of  the  assured  was  filled  in  "clerk 
and  foreman."  The  application  recites  that 
in  forwarding  the  same  the  agent  acts  as 
the  representative  of  the  assured,  thus  ap- 
parently giving  the  insurance  company's  ap- 
pointed agent  the  open  field  in  which  to  rope 
his — lamb. 

Plaintiff  testified  that  he  had  been  a  clerk 
in  a  grocei-y  store  for  about  30  years;  that 
he  had  paid  the  premiums  of  $2  per  montb 
on  tills  particular  policy  from  January,  1906, 
until  December,  1911,  when  he  was  injured; 
that  the  accident  occurred  at  about  3  or  4 
o'clock  on  the  afternoon  of  December  27, 
1906,  when  he  was  ascending  a  ladder  in  the 
grocery  store;  that  the  ladder  in  some  man- 
ner gave  way,  and  he  feU  into  a  barrel;  that 
he  was  excited,  and  did  not  remember  in  what 
position  he  fell ;  that  a  rib  was  broken,  and 
his  left  limb  was  injured  from  the  knee  to 
the  hip.  However,  after  resting,  he  worked 
the  remainder  of  the  afternoon  and  delivered 
some  groceries,  and  at  closing  time  rode 
home  in  the  delivery  wagon,  and  then  walked 
through  an  alley  and  across  a  lot  and  de- 
livered some  groceries  to  Mrs.  Rowan;  that 
he  was  very  weak,  and  stumbled  and  fell  as 
he  was  going  in;  that  he  went  to  bed  al>out 
7  o'clock,  not  eating  any  supper;  that  Dr. 
Ij'nlhright  "was  called,  who  bandaged  his  rib. 
The  doctor  testified  that  he  visited  plaintiff 
six  times  during  a  period  of  exactly  two 
months  from  the  date  of  the  accident  Plain- 
tiff testified  that  the  only  wages  he  received 
was  for  his  services  as  clerk,  which  was  $40 
per  month.  Plaintiff  at  the  time  of  the  acci- 
dent did  not  have  the  Income  from  the  farm 
which  he  owned  at  the  time  the  policy  was 
issued.  He  testified  he  was  in  bed  continu- 
ously until  about  the  1st  of  AprU;  that  on 
April  4,  1912,  he  went  on  a  street  car  to  see 
Dr.  Heath,  who  gave  him  treatments;  that 
he  was  unable  to  do  anything  for  a  period  of 
six  or  eight  months;  that  his  leg  was  swol- 
len and  very  stiff;  that  he  could  not  have 
done  a  hard  day's  work  in  a  year,  and  that 
he  could  not  do  it  at  the  time  of  the  trial; 
that  he  had  not  been  entirely  well  since  the 
accident  He  testified  that  he  was  getting 
$30  per  month  from  a  farm  owned  by  him  at 
the  time  the  application  for  the  policy  was 
made  some  six  years  before  the  injury  oc- 
curred.    He  stated  in  direct  examination 
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that  the  company  refused,  at  the  time  of  his 
first  demand,  to  pay  him  the  Indemnity,  and 
that  he  had  been  trying  for  about  a  year  to 
collect  it,  making  several  demands. 

'Dr.  Patterson  testified  that  be  was  called 
to  see  plalntur  on  May  1,  1912,  and  found  his 
left  leg  swollen.  Defendant  objected  to  him 
telling  whether  the  condition  he  found  could 
have  been  caused  by  the  tall,  and  the  court 
sustained  the  objection. 

Dr.  Fulbrlght,  who  was  the  first  doctor  in 
the  case,  testified  that  the  last  of  his  six 
visits  was  made  on  February  27,  1912;  that 
plaintifiT  had  an  injury  to  his  side  or  to  his 
rib;  that  it  was '  perhaps  a  month  or  six 
weeks  after  the  date  of  the  accident  that 
plain tl  IT  had  "his  trouble  with  his  leg." 

Defendant  Introduced  one  witness  who  tes- 
tified that  he  conducted  a  meat  market  in 
the  store  where  plaintiff  worked ;  that  there 
was  a  bottle  of  whisky  behind  the  ice  box, 
and  that  plaintiff  went  there  and  took  sev- 
eral drinks  during  the  day  he  was  injured. 
Mrs.  Rowan  testified  for  the  defendant  that 
when  plaintiff  delivered  the  groceries  about 
December  27,  1911,  late  in  the  evening,  his 
clothes  were  dirty  and  she  could  smell  liquor 
on  his  breath. 

Defendant  offered  evidence  tending  to 
prove  the  allegation  of  the  answer  that,  had 
the  insurer  known  the  plaintiff's  wages  were 
only  $40  per  month,  it  would  not  have  Issued 
the  policy  with  the  tchedule  of  indemnity 
therein  contained. 

Defendant  requested  a  peremptory  instmc- 
tlon  at  the  close  of  all  the  evidence,  which 
was  refused,  of  which  complaint  is  made. 
Tills  goes  to  the  right  of  the  plaintiff  to 
have  the  jury  pass  upon  liis  case,  and  has 
nothing  whatever  to  do  with  the  amount  the 
jury  might  be  justified  In  allowing  him  under 
the  evidence  adduced.  It  is  admitted  that 
the  policy  was  Issued,  and  it  is  proven  that 
the  premiums  were  duly  paid  and  accepted. 
There  is  evidence  of  total  loss  of  time,  as  a 
result  of  bodily  injuries,  of  which  there  was 
visible,  external  evidence  on  the  body,  which 
Injuries  were  brought  about  by  external,  vio- 
lent, and  accidental  means ;  that  the  assured 
was  attended  by  a  physician;  that  all  the 
conditions  of  the  policy  have  been  complied 
with;  and  that  plaintiff  has  demanded  and 
defendant  has  refused  to  pay.  The  require- 
ment as  to  being  under  the  care  of  a  physi- 
cian goes  to  the  amount  of  the  recovery, 
rather  than  to  the  right  to  have  the  Issues 
submitted  to  the  jury.  In  considering  this 
contention  (that  defendant  was  entitled  to 
have  the  court  direct  the  jury  to  return  a 
verdict  for  the  defendant),  we  are  reminded 
of  the  defendant's  answer,  where  it  solemnly 
agrees  that  judgment  may  be  given  the  plain- 
tiff for  indemnity  and  penalty,  when  a  judg- 
ment for  any  indemnity  in  this  case  must  be 
based  upon  the  elements  necessary  to  make  a 
prima  facie  case  for  the  plaintiff.  We  bold 
that  the  peremptory  instruction  was  properly 
refused. 


[1]  As  stated,  when  the  application  for  this 
policy  was  being  made  out,  the  answer  to  the 
question  as  to  the  average  monthly  wages 
was  filled  in,  "$70."  Plaintiff's  testimony  as 
to  this  is  that  the  business  of  Insuring  was 
carried  on  at  H.  M.  Heckart's  jewelry  store. 
It  was  shown  that  Mr.  Heckart,  the  agent, 
had  since  died,  and  defendant  objected  to  any 
testimony  as  to  what  the  agent  said  to  plain- 
tiff, or  as  to  what  occurred  between  the  agent 
and  plaintiff,  and  thus  all  such  testimony  was 
kept  out  of  the  case.  Plaintiff  was  then  ask- 
ed if  any  one  else  looked  after  the  business 
besides  Mr.  Heckart,  and  he  replied  that  Miss 
Fanny  Heckart  did.  Plaintiff  was  asked 
what  was  the  amount  of  his  "Income"  at  the 
time  he  took  out  the  policy.  Defendant  ob- 
jected, because  in  the  application  the  word 
"wages"  is  used,  and  that  his  average  month- 
ly "wages"  is  therein  stated  to  be  $70,  and 
that  "income"  and  "wages"  are  not  the  same 
thing.  This  being  overruled,  he  answered 
that  his  income  at  that  time  was  $30  per 
month  from  a  farm,  and  that  he  got  $40  per 
month  for  working  in  the  store.  Plaintiff  in 
rebuttal  introduced  a  letter  from  the  Nation- 
al Casualty  Company  to  plaintiff's  attorney 
In  reply  to  a  letter  from  the  attorney.  Ap- 
pellant's counsel  state  in  their  brief  that  the 
letter  was  written  by  a  subordinate  employ^ 
(of  which  there  is  no  evidence  in  the  ab- 
stract), and  that  the  letter  shows  he  did  not 
have  the  plaintiff's  application  before  him 
because  of  .certain  things  said  and  certain 
figures  used  in  the  letter.  In  the  letter  this 
language  Is  used:  "This  man  was  insured  as 
a  farmer.  •  •  •  We  find  in  looking  over 
his  proofs  that  be  has  sworn  that  he  receives 
only  $40  per  month  income."  At  two  other 
places  in  the  letter  the  writer  refers  to  "his 
income  of  $40  per  month" ;  indeed,  the  word 
"income"  is  used  five  times  in  the  letter,  and 
never  a  time  is  the  word  "wages"  used. 
Plaintiff  testified  that  in  preparing  the  appli- 
cation for  the  policy  Miss  Heckart  did  all 
the  writing;  that  he  merely  answered  ques- 
tions, and  she  did  all  the  writing;  that  he 
did  not  look  it  over,  merely  signed  -it;  that 
Miss  Heckart  put  him  down  as  "clerk  and 
foreman,"  but  that  he  did  not  state  to  her 
that  he  was  foreman.  There  is  no  evidence 
as  to  how  she  knew  to  write  in  $70  as  his 
"average  monthly  wages." 

This  leads  us  to  digress  for  a  moment  to 
notice  the  amended  reply  filed  by  plaintiff,  in 
which  it  Is  charged  that  "when  plaintiff  was 
solicited  for  the  policy  sued  on,  and  at  the 
time  said  policy  was  Issued,  plaintiff  stated 
to  defendants  that  plaintiff's  income  was  $70 
a  month,  and  that  the  income  consisted  of 
$40  received  as  a  grocer's  clerk  and  $30  in- 
come from  plaintifra  farm ;  that  defendants 
so  understood  it  at  the  time  the  policy  was 
written,  and  that  defendants  delivered  said 
policy  to  plaintiff,  and  accepted  the  premi- 
ums on  It  from  plaintiff,  knowing  that  plain- 
tiff's Income  was  as  herein  stated."  The  al- 
legations of  this  pleading  find  no  support  in 
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the  evidence.  The  contract  between  the  pax* 
ties  is  unambiguous,  and  to  be  understood 
does  not  require  the  aid  of  letters  written 
long  after  Its  execution.  Counsel  for  re- 
spondent stated  in  oral  argument,  in  answer 
to  a  question  why  he  did  not  offer  Miss  Heck- 
art  as  a  witness,  that  she  was  present  at 
the  trial  but  asked  to  be  excused,  because  of 
the  supi)0sed  embarrassment  of  being  a  wit- 
ness in  court,  and  that  he  let  her  go.  Bad 
she  testified,  plaintiff  might  have  bad  tome 
evidence  to  support  his  position  that  it  was 
his  income  that  defendant  insured,  although 
the  question  of  her  agency  would  have  at 
once  been  raised.  There  is  a  distinct  differ- 
ence between  "Income"  and  "wages,"  as  every 
one  knows.  "Wages"  is  the  compensation 
given  to  a  hired  person  for  his  or  her  servic- 
es; it  is  that  for  which  one  labors;  it  is 
the  stipulated  payment  for  service  performed. 
Bovard  v.  Railway  Co.,  83  Mo.  App.  loc  dt 
601.  It  may  be  a  part  of  his  Income,  or  It 
may  be  bis  entire  income,  but  in  its  general, 
popular  acceptation,  it  is  not  as  broad  as  the 
word  "income."  The  agreement  contemplated 
an  indemnity  to  the  plaintiff  if,  by  an  acd- 
dental  injury,  his  ability  to  earn  money 
should  be  suspended — ^if  there  was  a  tempora- 
ry destruction  of  plaintiff's  power  to  earn 
money  by  personal  exertions.  See  Wall  v. 
Casualty  Co.,  Ill  Mo.  App.  loc.  dt.  524,  86  S. 
W.  491.  In  any  event,  the  word  "wages" 
was  used  in  the  application,  and  it  was  made 
plain  in  the  policy  that  the  insurance  was  in- 
demnity based  on  the  value  of  the  assured's 
time.  The  provisions  of  the  contract  are  not 
capable  of  two  meanings. 

Plaintiff  admits  that  the  value  of  his  time 
was  $40  per  month.  He  is  bound  by  the  poli- 
cy provision  that  indemnity  shall  not  ac- 
crue in  excess  of  the  time  he  is  under  the 
professional  care  and  regular  attendance  of 
a  legally  qualified  physician.  The  only  regu- 
lar attendance  of  a  physician  testified  to  is 
that  of  Dr.  Fulbrigbt,  and  it  is  established 
that  his  visits  extended  over  a  period  of  ex- 
actly two  months,  and  he  then  signed  the 
usual  proofs  required  of  the  attending  physi- 
cian by  the  insurance  company.  The  Jury 
evidently  allowed  plaintiff  two  months'  in- 
demnity at  the  rate  of  $70  per  month;  in 
fact,  the  court  Instructed  the  Jury  that  if 
they  found  the  issues  for  the  plaintiff,  they 
would  allow  him  $70  per  month  for  the  time 
lost 

Appellant  contends  that  under  the  showing 
made  plaintiff  was  entitled  to  only  the  value 
of  his  time,  |40  per  month — for  two  months. 
If  it  be  said  that  perhaps  plaintiff  paid  a 
higher  premium  than  he  would  have  paid  for 
a  promise  of  indemnity  of  but  $40  per  month, 
the  answer  is  that  there  is  no  such  evidence 
In  the  record  brought  here.  The  insurance 
was  against  illness,  accidental  death,  and  dis- 
ability from  accident.  For  aught  we  know, 
every  iwllcy  holder  in  class  C  paid  $2  per 
month  premium,  regardless  of  whether  the 


money  value  of  his  time  was  $40  or  $70.  In 
the  condition  of  the  record,  we  think  the  trial 
court  erred  in  giving  the  instruction  to  the 
effect  that  if  the  Jury  believed  and  found 
from  the  evidence  that  at  the  time  the  policy 
was  issued  plaintiff  was  receiving  an  income 
of  $70  per  month,  etc.  (and  other  elements) 
they  would  find  the  issues  for  the  plaintiff  in 
a  sum  equal  to  $70  per  month,  etc. 

Other  assigned  errors  have  been  reviewed, 
and  we  think  are  virtually  disposed  of  by 
what  has  been  said.  We  do  not  believe  there 
is  any  evidence  on  which  a  Jury  would  be 
Justified  in  holding  that  plaintiff  knowingly 
falsely  stated  in  bis  application  that  tils  wag- 
es averaged  $70  per  month  so  as  to  avoid  the 
policy  entirely.  Defendant  failed  in  a  feeble 
attempt  to  show  that  plaintiff  was  injured 
in  some  other  manner,  or  at  some  other  place. 
However,  the  court  generously  gave  an  in- 
struction covering  this  point  There  was  am- 
ple evidence  on  which  to  Justify  the  finding 
that  the  injuries  were  sustained  at  the  time 
and  in  the  manner  alleged  in  the  petition. 

[2]  The  evidence  as  to  plaintiff  being  in- 
jured while  under  the  influence  of  intoxicat- 
ing liquors,  or  in  consequence  thereof,  is 
such  as  to  make  a  jury  question.  A  proper 
instmction  put  that  issue  to  the  jury,  and 
we  think  they  very  properly  decided  it  In 
favor  of  the  plaintiff.  The  burden  of  proving 
it  was  on  the  defendant     1  Cyc.  268. 

[3]  It  is  unnecessary  to  discuss  the  assign- 
ed error  of  the  trial  court  in  permitting 
plaintiff  to  file  a  reply  out  of  time  since  we 
have  shown  that  the  reply  was  unproven  in 
its  entire  scope. 

Aside  from  the  giving  of  the  instruction 
referred  to,  we  believe  the  case  was  properly 
tried  and  that  the  Judgment  is  for  the  right 
party.  The  Judgment  will  be  afilrmed  pro- 
vided the  plaintiff,  within  10  days  from  the 
date  of  the  filing  of  this  opinion,  files  with 
the  clerk  of  this  court  a  written  remittitur 
of  $60  of  the  Judgment  for  indemnity  and 
$3.57  of  the  Judgment  for  interest  so  that 
the  judgment  shall  stand  for  but  $182.93; 
otherwise  the  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

.  ROBERTSON,  P.  J.,  and  STURGIS,  J., 
concur. 


CITY  OF  AURORA  v.  FIREMEN'S  FUND 
INS.  CO. 

(Springfield    Court   of   Appeals.      MiBsouri. 
March  28,  1914.) 

1.  EVIDENCE    (5   536*)— ExPEBT   Witnesses- 
Qualifications. 

A  practical  mason  of  20  years'  experience, 
who  had  built  brick  walls,  and  had  examined 
the  brick  building  in  question  after  it  was  burn- 
ed, was  qualified  to  testify  as  an  expert  as  to 
the  strength  of  the  walls  after  the  fire. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2343,  2344,  2347;  Dec.  Dig.! 
536.*] 
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2.  Appeal  and   Ebbob  (I   1050*)— Habmlkss 
Ebbob— ADiaasioN  of  Evidence. 

Any  error  in  admitting  eTidence  by  a  wit- 
ness, who  had  testified  in  an  action  on  a  fire 
policy  as  to  the  practicability  of  building  onto 
the  walls  of  the  bamt  building,  that  be  did  not 
;)ay  much  attention  to  the  lower  floor,  but  it 
.ooked  to  him  as  though  it  was  in  bad  shape, 
on  the  ground  that  it  was  a  conclusion,  was 
not  reversible ;  he  having  testified  on  cross-ex- 
amination that  he  did  not  think  there  was  any 
fire  on  the  lower  floor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !$  1068,  1069,  4153-4157, 
4166;   Dec  Dig.  8  1050.*] 

3.  Evidence   (|  513*)— Opinion   Evidence— 
ExpEBT  Opinion. 

In  an  action  on  a  fire  policy  covering  a 
brick  building,  in  which  the  issue  was  whether 
the  building  was  totally  destroyed,  whether  it 
would  be  sue  to  build  onto  the  walls  left  stand- 
ing was  a  question  for  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2317,  2318;    Dec.  Dig.  |  518.*] 

4.  Evidence  (S  508*)— Expert  Testiuont. 

The  test  whether  a  question  is  the  subject 
of  expert  testimony  is  not  the  technical  nature 
of  the  subject-matter,  but  whether  the  witness' 
skill  and  experience,  whether  technical  or  com- 
mon, will  aid  the  jury  in  determining  the  ques- 
tion. 

[Ed.  Note.— Fnr  other  cases,  see  Evidence, 
Cent  Dig.  |  2311:    Dec.  Dig.  |  508.*] 

5.  EJVIDENOB     (I    552*)— EXPEBT    TESniCONT— 

Necessity  or  Hypothetical  Questions. 
If    expert   witnesses   have   made    personal 
observations  as   to  the   subject-matter  of   the 
question,  the  facts  need  not  be  presented  hy- 
pothetically. 

[E]d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2368;    Dec.  Dig.  i  552.*] 

6.  INSUBANCB  (I  403*)  — FiBB  InBOBANOB  — 

"Total  Loss." 

In  determining  whether  there  is  a  "total 
loss"  from  a  fire,  the  question  is  whether  the 
building  is  so  far  destroyed  that  the  ruins  are 
worthless  and  cannot  be  used  in  reconstruct- 
ing it,  so  that  when  rebuilt  it  will  be  in  as 
good  condition  as  before  the  fire. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1266-1268;   Dec.  Dig.  S  403.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7012,  7013.] 

7.  INSUBANCK  (§  668*)— FiBE  IRSUBANOB— Ac- 
tions—JuBY  Question. 

In  an  action  on  a  fire  policy  covering  a 
brick  buUding,  evidence  held  to  make  it  a  jury 
question  whether  the  building  was  a  total  loss. 
[E!d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ff  1666,  1732-1770;  Dec.  Dig.  ( 
668.*] 

8.  Tbial  (I  62*)— Reception  of  Evidence- 
Scope  OF  Rebttttal. 

Where,  in  an  action  on  a  fire  policy,  de- 
fendant introduced  evidence  that  certain  cracks 
in  the  walls  of  the  building  were  caused  by  the 
settling  of  the  building  from  age,  and  not  by  the 
fire,  plaintiff  could  show  in  rebuttal,  by  witness- 
es who  bad  examined  the  walls  before  and  after 
the  fire,  that  there  were  more  cracks  therein 
after  than  before  the  fire-. 

[Ed.  Note.— For  other  casM,  see  Trial  Cent 
Dig.  SS  148-150;    Dec.  DigTl  62.*] 

9.  Inbdbanob  (S  602*)  — Fibe   Insubancb- 
Amount  of  Recoveby— Penalties. 

In  view  of  Acts  1911,  pp.  282,  283,  permit- 
ting an  amount  to  be  added  for  vexatious  re- 
fnsal  to  pay  a  fire  policy,  "not  to  exceed"  10 
per  cent  "of  the  loss,"  it  was  error  to  permit 


an   allowance   fixed  at  "10  per   cent   on   the 
amount  of  said  policy." 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  I  1498;    Dec.  Dig.  g  602.*] 

10.  Appeal  and  Ebbob  (|  1033*)— Habmlbss 
Ebbob— Amount  of  Recoveby. 

Error  in  an  action  on  a  fire  policy  in  per- 
mitting the  jury  to  allow  plaintiff  an  attorney's 
fee,  not  to  exceed  10  per  cent  of  the  amount  of 
the  policy,  in  case  of  vexatious  refusal  to  pay 
the  amount  of  the  policy,  when  Acts  1911,  pp. 
282,  283,  only  authorize  an  allowance  of  a 
"reasonable  attorney's  fee,"  ia  not  reversible, 
since  more  than  10  per  cent  might  be  allowed 
if  it  were  reasonable. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4052-4062;  Dec  Dig.  | 
1033.*] 

11.  Tbial  (|  252*)— Instbuctions— Applica- 
bility TO  EviDENCB— Allowance  of  At- 
ToBNEY's  Fee. 

Where,  in  an  action  on  a  fire  policy,  there 
was  no  evidence  as  to  the  value  of  the  services 
of  plaintiff's  attorney,  it  was  error  to  permit 
the  allowance  of  an  attorney's  fee  to  plaintiff 
for  vexatious  refusal  to  pay  the  amount  of  the 
loss. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  505,  606-612 ;   Dec.  Dig.  i  252.*] 

12.  Inbubancb  (S  500*)- Fibe  Insubance— 
Value  of  Pbopebty— Estoppel  to  Deny. 

Where  the  property  destroyed  was  insured 
for  $7,500,  and  there  was  no  evidence  showing 
a  depreciation  in  its  value  between  the  date 
of  the  policy  and  the  fire,  the  company  would  be 
estopped  to  deny  that  the  value  of  the  property 
was  $7,600. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1275,  1276;  Dec.  Dig.  |  500.*] 

13.  Appeal  and  Ebbob  ({  1068*)— Habicless 
Ebbob. 

Where,  in  an  action  on  a  fire  policy,  the 
jury  found  for  plaintiff,  and  under  the  instruc- 
tions must  have  found  for  the  full  amount  of 
the  policy,  and  the  verdict  did  not  add  to  such 
amount  any  sum  for  interest  or  as  a  penalty 
or  attorney's  fee  for  vexatious  refusal  to  pay 
the  loss,  error  In  instructions  as  to  the  amount 
of  the  penalty  and  in  permitting  an  attorney's 
fee  to  be  allowed  was  not  prejudicial  to  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4225^28,  4230;  Dec. 
Dig.  S  1068.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  Carr  McNatt,  Judge. 

Action  by  the  City  of  Aurora  against  the 
Firemen's  Fund  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

I.  v.  McPberson,  of  Aurora,  and  Fyke  & 
Snider,  of  Kansas  City,  for  appellant  E.  J. 
McNatt  and  H.  H.  Bloss,  both  of  Aurora,  for 
respondent 

FARRINGTON,  J.  The  plaintiff,  city  of 
Aurora,  on  February  16,  1013,  upon  payment 
of  a  premium  of  $16.20,  had  issued  by  de- 
fendant company  a  policy  In  the  sum  of 
$1,000  insuring  against  fire  Its  two-story 
brick  building  used  as  a  dty  hall,  which 
policy  was  to  run  to  February  16,  1916.  The 
petition  alleged  that  on  March  SI,  1913,  while 
the  policy  was  In  force,  the  Insured  prop- 
erty was  totally  destroyed  by  fire,  and  that 
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demand  tor  payment  of  the  amount  named  In 
the  policy  was  made  on  tbe  defendant  com- 
pany on  June  23,  1913,  and  payment  refused. 
Judgment  Is  asked  for  $1,000,  with  Interest 
from  date  of  demand,  together  with  an 
amount  equal  to  10  per  cent,  of  the  sum 
named  in  the  policy  for  vexatious  and  on- 
lawful  refusal  to  pay  and  $100  as  an  attor- 
ney's fee. 

Defendant,  for  answer,  admitted  the  Issu- 
ance of  the  policy,  but  averred  that  the  build- 
ing Insured  was  merely  damaged  by  the  fire 
and  not  totally  destroyed;  that  after  the  flre 
a  disagreement  arose  between  plaintiff  and 
defaidant  as  to  the  amount  of  the  loss,  and 
that  defendant  requested  that  said  amount 
be  determined  by  appraisers  as  provided  by 
tbe  policy,  but  that  plaintiff  failed  and  re- 
fused to  submit  the  matter  to  appraisers,  and 
that  by  reason  thereof  plaintiff  is  not  entitled 
to  recover;  that  the  total  insurance  on  said 
building  at  the  time  of  the  flre  was  |7,600; 
and  that,  if  liable,  it  is  only  for  its  pro  rata 
share  of  the  loss  or  damage,  taking  into  ac- 
count the  whole  Insurance  thereon  (which,  it 
may  be  stated  here,  was  made  plain  to  the 
jury  in  an  instruction).  Following  this  \a  a 
general  denial.  The  reply  denied  generally 
the  new  matter  in  the  answer. 

Nine  Jurors  signed  a  verdict  for  plaintiff 
tor  $1,000. 

The  plaintiff's  witnesses  told  of  the  flre, 
stating  that  it  started  in  tbe  cupola  and 
spread  to  the  roof,  which  burned  and  fell 
In ;  that  the  beU  fell  through  the  second  floor 
and  broke  In  pieces  on  the  ground  floor;  that 
firemen  with  4-lnch  hose  played  two  streams 
of  water  of  90  pounds  pressure  to  the  square 
Inch  on  the  burning  building  for  an  hour  and 
a  half;  that,  when  examined  the  following 
morning,  all  the  plaster  had  fallen  off  the 
celling  on  the  first  floor  of  the  building,  and 
a  good  deal  off  the  walls,  and  that  the  wall- 
paper had  fallen  off  in  places ;  and  that  the 
lower  floor  had  sagged  to  some  extent  since 
the  flre.  Xhere  is  some  evidence  as  to  holes 
in  the  loner  wall,  and  as  to  the  poor  quality 
of  the  brick  In  that  wall,  and  as  to  cracks 
In  tbe  walls  before  and  after  the  flre,  and 
as  to  a  water  gauge  In  one  office  on  the  low- 
er floor  b^ng  unimpaired.  It  being  inclosed 
in  a  steel  case,  and  as  to  the  fact  that  books 
were  put  back  in  the  vault  in  the  collector's 
office  until  It  commenced  to  leak,  when  new 
quarters  were  obtained.  Witness  Pharrls 
did  not  think  there  was  any  flre  on  the  lower 
floor,  and  the  mayor,  as  a  witness  for  plain- 
tiff, said  there  was  no  flre  on  the  lower 
story.  It  was  shown  that  the  floor  of  the  sec- 
ond story  bad  holes  burned  in  it,  and  that 
imrt  of  the  Joists  were  burned.  Two  brick- 
masons  of  20  years'  experience  testified  that 
tbe  walls  were  unsafe;  that  it  would  not  be 
safe  to  use  the  walls  in  reconstructing  the 
building. 

Defendant  offered  as  witnesses  an  adjus- 
ter, who  examined  the  building  three  or  four 
days   after  the  fire,  and  two  building  con- 


tractors residing  In  a  nearby  city,  one  of 
26  years'  experience  and  the  other  of  22 
years'  experience,  who  examined  the  build- 
ing on  different  dates  in  August,  1913.  The 
adjuster's  testimony  as  to  the  condition  of 
the  inside  of  the  building  is  not  much  diff- 
erent from  that  of  plaintiff's  witnesses.  He 
conld  not  see  any  damage  to  the  walls  from 
the  flre  except  on  the  top  where  there  had 
been  a  cornice,  stating  that  only  three  or 
four  feet  of  the  wall  clear  around  the  top 
should  perhaps  be  taken  off  and  rebuilt  His 
estimate  of  what  would  be  the  cost  of  repair- 
ing the  building  was  $4,008.25,  which,  be 
said,  would  put  the  building  In  better  condi- 
tion than  before,  but  that  he  offered  $4,250, 
which  was  decUned.  One  of  the  defendant's 
experts  estimated  the  cost  of  repairing  at 
$4,018,  and  the  other  at  about  the  same  sum, 
and  each  testifled  to  a  willingness  to  take 
a  contract  at  the  sum  named.  Both  testifled 
that  the  walls  were  safe  and  all  right  ex- 
cept possibly  2%  feet  around  the  top. 

There  was  no  evidence  offered  as  to  the 
value  of  the  building  at  any  tim&  It  was 
constructed  about  22  years  b^ore  tbe  date 
of  the  fire.    . 

The  plaintiff  thronghout  the  trial,  In  the 
Introduction  of  evidence  and  In  its  instruc- 
tions, proceeded  on  the  theory  that  there  had 
been  a  total  loss  within  the  meaning  of  the 
law,  and  the  Jury  was  instructed  that  if  they 
believed  from  the  evidence  that  the  building 
bad,  as  a  result  of  the  flre,  lost  its  identity 
and  specific  cliaracter  as  a  building,  and  was 
BO  disintegrated  that  it  could  not  be  desig- 
nated as  a  building,  although  some  parts  of 
it  remain  standing,  then  there  was  a  total 
loss  within  the  meaning  of  the  law,  and  that 
they  should  find  for  the  plaintiff,  though  they 
believed  that  some  parts  of  the  building  were 
left  standing  and  might  safely  be  used  in  re- 
building. Two  instructions  were  given,  based 
on  defendant's  theory  of  what  is  "total  loss." 
The  Jury  was  told  In  platntlCTs  instruction 
that,  If  they  believed  there  was  a  total  loss, 
the  policy  provision  as  to  arbitration  was 
Ineffective.  The  issue  of  total  loss  was  thus 
sharply  drawn. 

Tbe  only  issue  below  is  the  principal  issue 
here.  It  has  now  assumed  the  form  of  a 
contention  that  "there  was  no  substantial 
evidence  to  warrant  the  court  In  submitting 
to  the  Jury  the  question  as  to  whether  or 
not  the  building  was  wholly  destroyed  (that 
is,  whether  it  had  lost  its  Identity  and  spe- 
dflc  character  as  a  building],"  and  that  the 
evidence  clearly  shows  that  it  was  not  wholly 
destroyed.  Appellant,  however,  makes  this 
contention  after  attempting  to  have  us  rule 
that  much  of  the  testimony  of  plaintiff's  wit- 
nesses was  incompetent,  and  doubtless  press- 
es tbe  contention  on  the  theory  that  we  will 
hold  that  that  testimony  should  be  stricken 
from  the  record.  Hence,  in  order  that  we 
may  pass  upon  this  principal  contention,  we 
must  first  consider  those  objections  which 
appeUant  makes  to  the  testimony,  which,  if 
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ruled  ont,  would  indeed  leave  plaintiff  with 
little  support. 

[1]  It  is  claimed  that  plaintiff's  witnesses 
Pharris  and  Davis  were  not  qualified  to  tes- 
tify as  experts.  Ptiarrls  testified  he  was  a 
practical  mason  of  20  years'  experience,  and 
tbat  he  built  brick  walls,  and  that  he  saw  the 
building  in  question  the  morning  after  the 
fire,  and  had  examined  it  twice  since,  and 
that  he  was  capable  of  Judging  whether  a 
brick  wall  Is  in  a  safe  or  unsafe  condition. 
Defendant  did  not  object  at  any  time  that 
he  was  not  qualified  as  an  expert.  Witness 
Davis  testified  he  had  had  20  years'  experi- 
ence building  brick  walls,  and  tbat  he  had 
examined  the  walls  since  the  fire;  the  only 
objection  being  that  "he  has  not  shown  him- 
self qualified  to  pass  on  this  question  [as  to 
the  strength  of  the  walls]  because  it  is  not 
a  matter  of  expert  testimony."  However, 
we  hold  that  these  witnesses  were  properly 
qualified  as  experts  to  give  th^r  opinions  as 
to  the  strength  of  the  walla  after  the  fire. 
See  Turner  v.  Haar,  114  Mo.  loc.  cit  344,  21 
S.  W.  737. 

The  contention  is  made  that  certain  things 
testified  to  by  witnesses  Pharris  and  Davis 
were  not  a  proper  subject  of  expert  testi- 
mony; that  the  Jury,  after  hearing  all  the 
facts  as  to  the  extmt  of  the  fire,  and  the 
condition  of  the  building  Immediately  after 
the  fire,  were  competent  to  pass  on  the  ques- 
tion of  the  amount  of  damage  done  by  the 
ilre.  Before  referring  to  the  testimony  ob- 
jected to,  it  should  be  remembered  that 
plaintiff  was  insisting  upon  its  allegation  of 
total  loss  and  had  a  right  to  have  that  issue 
tried;  and,  if  it  proved  untenable,  defendant 
could  reasonably  be  relied  upon  to  assert  its 
rights. 

[2]  Witness  Pharris  stated  that  he  did  not 
pay  much  attention  to  the  lower  floor,  and 
that  It  only  looked  to  him  as  though  it  was  In 
bad  shape  from  some  cause.  Defendant's 
request  that  this  l>e  stricken  out  as  a  mere 
conclusion  was  refused,  of  which  defendant 
complains.  What  the  witness  volunteered 
was  of  no  probative  value.  On  cross-exam- 
ination defendant's  counsel  succeeded  in  get- 
ting the  witness  to  testify  as  follows:  "I 
didn't  pay  any  attention  to  the  lower  floor. 
•  *  •  Q.  Don't  you  know  that  the  window 
casings  on  the  lower  floor  are  still  there? 
A.  As  to  the  lower  'floor,  I  didn't  pay  but 
little  attention  to  the  lower  floor.  I  don't 
think  any  of  the  windows  were  burned.  I 
don't  think  there  was  any  fire  on  the  lower 
floor.  Some  fell  through,  btiTned  through 
the  holes  in  the  upper  floor.  Q.  But  the  low- 
er floor  Is  practically  Intact,  Isn't  it?  A. 
Yes,  sir;  I  don't  think  there  was  any  fire  in 
there  at  all,  only  what  fell  from  above."  The 
statement  of  the  witness,  if  a  conclusion,  as 
it  is  understood  in  the  law  relating  to  wit- 
nesses, when  considered  with  all  its  sur- 
roundings, does  not  rise  to  the  dignity  of  re- 
versible error;    it  could  not  have  had  any 


effect  on  the  verdict  as  it  was  Anally  left 
before  the  Jury. 

[3]  Witness  Pharris  was  asked  to  tell  the 
Jury  whether  the  inside  wall,  in  his  Judg- 
ment, was  a  safe  wall  to  build  upon.  Later 
he  was  asked  whether,  in  his  Judgment  as  a 
brick  mason,  the  outside  wall  would  be  safe 
to  build  upon.  He  answered  that  he  did  not 
consider  the  walls  safe  for  that  purpose. 
Witness  Davis  was  asked  whether,  in  his 
Judgment,  it  would  be  safe  to  use  any  of 
the  walls  in  constructing  a  public  building 
for  dty  hall  purposes,  and  he  did  not  believe 
it  would.  To  each  of  these  questions  defend- 
ant made  the  objection  that  it  was  not  a 
proper  matter  of  expert  testimony,  and  that 
it  invaded  the  province  of  the  jury.  To  onr 
minds,  under  the  authorities  this  was  clearly 
a  matter  on  which  expert  testimony  was  ad- 
missible. 

[4]  "The  test  of  admissibility  is  not  the 
technical  nature  of  the  subject-matter  with 
which  the  evidence  deals,  but  rather  whether 
the  skill  or  experience  of  the  witness,  to 
whatever  subject  applied,  technical  or  com- 
mon, will  aid  and  is  necessary  to  aid  tho 
Jury."  17  Cyc;  Combs  v.  Construction  Co., 
205  Mo.  loc.  cit  30i,  104  S.  W.  77.  This  case 
falls  squarely  within  tbat  rule.  If  the  ex- 
perts had  not  examined  the  walls,  it  would 
have  been  proper  to  hypothetlcally  state  the 
conditions,  which  would  have  been  supplied 
by  other  witnesses,  and  ask  their  opinion. 

[S]  But  where  the  experts  had  had  i)er8on- 
al  observation,  hypothetical  presentation  Is 
unnecessary.  Benjamin  v.  Street  Ry.  Co., 
50  Mo.  App.  002,  608:  Wigmore  on  Evi.  vol.  1, 
{  675.  The  issue  in  this  case  was  whether 
the  building  was  totally  destroyed  by  reason 
of  the  fire;  whether  it  had  lost  its  Identity 
and  specific  character  as  a  building  and  had 
become  so  disintegrated  as  to  no  longer  be 
properly  designated  as  a  building  even  though 
parts  of  It  remained  standing.  Stevens  v. 
Insurance  Co.,  120  Mo.  App.  88,  96  S.  W.  684. 
There  was  no  question  but  that  the  walls  of 
this  building  remained  in  an  upright  position 
after  the  fire.  Defendant  was  claiming  there 
was  not  a  total  loss.  Hence  it  was  incum- 
bent upon  plaintiff  to  show  that,  even  though 
parts  of  the  building  remained  standing, 
those  parts  were  unstable,  and  tbat  they 
could  not  safely  be  used  in  rebuilding.  Oaa- 
es  may  arise  of  this  nature  where  the  evi- 
dence of  all  the  conditions  may  be  so  clear 
that  the  Jurors  would  be  as  capable  of  draw- 
ing conclusions  as  an  expert  (Koenig  v.  Union 
Depot  Co.,  173  Mo.  loc.  dt.  720,  73  S.  W. 
63'7)>  but  this  is  not  one.  Many  elements 
doubtles-s  enter  into  a  determination  whether 
a  wall  Is  safe  for  rebuilding. 

[6]  As  a  test  of  total  loss,  it  must  be  ascer- 
tained whether  the  building  is  so  far  destroy- 
ed that  the  ruins  are  worthless  and  cannot 
be  utilized  for  reconstruction,  so  that  the 
property,  when  rebuilt,  shall  be  in  as  good 
condition  as  before  the  fire.    Joyce  on  Inc. 
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vol.  4,  i  3029.  In  the  case  of  Boettger  t.  Iron 
Co.,  124  Mo.  loc.  dt  104,  105,  27  S.  W.  466, 
471,  this  language  is  used:  "The  strength  of 
the  timber  and  other  building  material  is  a 
subject  within  the  scope  of  the  science  of 
dril  engineering.  It  is  also,  though  to  a 
less  accurate  degree,  within  the  scope  of  a 
mechanic's  skill;  and,  for  the  purpose  of 
this  case,  a  mechanic's  opinion  would  doubt- 
less have  been  as  reliable  as  that  of  a  cItU 
engineer.  And  there  may  be  many  persons, 
who  are  neither  carpenters  nor  civil  engi- 
neers, who  have  had  sufficient  ezi>erlence 
with  building  material  to  be  able  to  form 
very  correct  opinions  about  the  strength  of 
timber  and  the  effect  of  a  knot  in  a  piece 
like  the  one  in  question ;  but  still  I  think 
it  Is  not  a  matter  of  such  common  knowledge 
that  every  one  is  presumed  to  understand  it 
Like  many  other  points  in  arts  and  sciences 
with  which  people  generally  acquire  some 
sort  of  familiarity,  they  still  remain  the  sub- 
jects of  technical  knowledge."  The  case  of 
Cochran  v.  Sess,  40  App.  Dlv.  228,  62  N.  Y. 
Snpp.  1088,  was  an  action  for  Injuries  caused 
by  the  faU  of  the  waUs  of  a  building  in 
course  of  construction,  and  it  was  held  that 
the  opinion  of  a  dty  building  inspector,  who 
was  an  expert  and  had  seen  the  walls,  was 
competent  See,  also,  McGrath  v.  Construc- 
tion Co.,  165  Mo.  App.  loc.  dt.  192,  193,  194, 
145  S.  W.  875. 

Defendant,  however,  complains  with  little 
grace,  because,  though  objecting  strenuously 
to  plaintiff's  experts  testifying  as  to  the  safe- 
ty of  the  walls,  it  called  two  carpenters  and 
contractors,  one  of  26  years'  experience  and 
the  other  of  30  years'  experience,  qualified 
them  in  the  same  way  in  which  plaintiff's 
witnesses  were  qualified,  and  then  asked 
them  whether  or  not,  in  their  Judgment,  those 
walls,  as  they  stood,  could  be  used  in  repairing 
that  building. 

[7]  Saving  thus  considered  all  the  objec- 
tions to  evidence,  and  finding  that  the  evi- 
dence objected  to  is  properly  to  be  consider- 
ed, we  again  face  our  original  proposition, 
and  hold,  without  more,  that  there  was  sub- 
stantial evidence  Introduced  by  the  plaintiff 
tenoug  to  show  that  the  buildlDg  was  a  total 
loss,  within  the  meaning  of  the  law,  and  that 
the  trial  court  properly  refused  defendant's 
peremptory  instruction.  Stevens  v.  Insur- 
ance Co.,  supra,  120  Mo.  App.  loc.  dt  100, 
101,  96  S.  W.  684. 

[f]  Defendant  objected  to  certain  evidence 
offered  by  plaintiff  in  rebuttal.  Plaintiff 
called  two  witnesses  at  that  stage  of  the 
case,  who  were  aldermen  of  the  dty  of  Auro- 
ra, both  of  whom  had  examined  the  walls 
of  the  building  before  and  after  the  fire,  and 
the  effect  of  their  testimony  was  that  there 
were  more  cracks  in  the  walls  after  the  fire 
than  before.  Plaintiff;  in  making  Its  case  In 
chief,  had  elidted  some  testimony  about 
cracks  in  the  walls  before  and  after  the  fire. 
Defendant's  witnesses  testified  that  the  cracks 


in  the  walls  were  caused  by  the  settling  of 
the  building  by  reason  of  age  and  not  by  rea- 
son of  the  fire.  When  plaintiff  offered  the 
two  aldermen  in  rebuttal,  defendant  objected 
that  their  testimony  was  not  proper  at  that 
time  but  should  have  been  offered  in  chief, 
and  In  making  the  objection  defendant's  coun- 
sel stated  that  they  supposed,  however,  it 
was  in  the  discretion  of  the  trial  court  to 
hear  the  testimony  at  that  time.  The  court 
replied  that,  since  defendant's  experts  had 
testified  that  from  appearance  the  cracks 
had  been  there  a  long  time  and  were  not 
caused  by  the  fire,  it  was  competent  for  plain- 
tiff in  rebuttal  to  show  that  the  cracks  were 
instead  caused  by  the  fire.  Counsel  for  de- 
fendant were  correct  in  thdr  supposition 
(Jackson  v.  Railway  Co.,  118  Mo.  loc.  dt  221, 
222,  24  S.  W.  192;  Logan  v.  Railway  Co., 
183  Mo.  loc.  dt  600,  82  S.  W.  126),  and  the 
trial  court  properly  exercised  its  discretion 
(State  V.  Pennington,  124  Mo.  388,  27  S.  W. 
1106;  State  v.  Eisenhour,  132  Mo.  140,  33  S. 
W.  785 ;  Roe  v.  Bank  of  Versailles,  167  Mo. 
406,  67  S.  W.  303). 

Appellant  also  complains  of  a  question 
asked  plaintiff's  witness  Davis  on  redirect 
examination  as  to  certain  cracks  being  the 
probable  result  of  the  fact  that  a  prisoner 
had  dug  through  one  of  the  walls.  The  an- 
swer of  the  witness  was  that  the  digging, 
which  was  In  the  southwest  corner,  would 
not  cause  cracks  In  the  northeast  comer. 
An  examination  of  respondent's  additional 
abstract  shows  that  appellant  Invited  this 
inquiry  In  such  a  way  as  that  It  should  not 
be  heard  to  complain. 

[9, 10]  Appellant  complains  of  plaintiff's  In- 
struction No.  4,  which  was  as  to  vexatious 
refusal  to  pay  plaintiff  the  amount  named  in 
the  policy,  and  which  told  the  Jury  that 
if  it  believed  from  the  evidence  such  refusal 
to  pay  was  without  reasonable  cause,  "then 
you  may  allow  the  plaintiff,  in  addition  to 
the  amount  of  the  policy  and  Interest,  10  per 
cent  on  the  amount  of  said  policy  and  any 
sum  or  sums  as  attorneys'  fees  as  the  Jury 
may  believe  from  the  evidence  is  reasonable, 
not  exceeding  10  per  cent,  of  the  amount  of 
said  policy,  and  return  a  verdict  for  the 
aggregate  of  such  sums."  Appellant  argues 
that  this  Is  erroneous  because  it  fixes  the 
penalty  at  10  per  cent,  whereas  the  statute 
says  it  cannot  exceed  10  pet  cent.  It  is 
readily  seen  that  the  Instruction  Is  erroneous. 
The  statute  (Sess.  Acts  1911,  pp.  282-283) 
permits  an  amount  to  be  added  for  vexatious 
refusal  to  pay,  "not  to  exceed  10  per  cent  on 
the  amount  of  the  loss."  The  Instruction 
fixes  the  penalty  at  "10  per  cent  on  the 
amount  of  said  policy,"  and  does  not  leave  it 
to  the  Jury  to  fix  at  a  sum  not  exceeding  10 
per  cent.  The  instruction  also  limits  the  at- 
torney's fee  to  an  amount  not  exceeding  10 
per  cent  on  the  amount  of  the  policy,  where- 
as the  statute  says  "a  reasonable  attorney's 
fee"  may  be  added.    However,  appellant  can- 
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not  complain  of  the  action  of  the  conrt  in 
limiting  the  amount  which  might  be  added 
as  attorney's  fee,  because  an  attorney's  fee 
might  be  allowed  which  would  exceed  10 
per  cent,  provided  it  would  meet  the  statu- 
tory requirement  of  being  reasonable. 

[11]  It  was  error  to  submit  any  question 
of  attorney's  fee  in  this  case  to  the  jury,  for 
the  reason  there  is  no  evidence  In  the  record 
showing  the  value  of  an  attorney's  services 
in  this  case,  but,  because  of  Its  nonpreju- 
dicial character.  It  is  not  available  to  appel- 
lant. The  entire  contest  was  as  to  whether 
the  loss  was  total  or  partial. 

[12]  The  value  of  the  property  was  fixed 
at  $7,500,  because  it  was  Insured  for  that 
amount,  and  there  Is  an  absence  of  evidence 
showing  depreciation  in  value  between  the 
date  of  the  policy  and  the  date  of  the  fire; 
hence  the  insurance  company  would  have 
been  estopped  to  deny  that  tiie  total  value 
of  the  property  was  $7,500,  and  did  not 
attempt  to  do  so.  Instruction  No.  5,  given 
for  plaintiff,  peremptorily  told  the  jury  there 
was  no  evidence  of  depreciation,  and  that, 
if  the  jury  found  the  building  was  a  total 
loss,  they  must  'find  for  the  full  amount  of 
the  policy  (that  Is,  for  |1,000),  and  this  was 
the  amount  sued  for.  In  addition  the  court 
Instructed  the  Jury  that,  if  they  found  the 
issues  for  the  plaintiff,  they  might  add  inter- 
est, they  might  add  penal^,  and  they  might 
add  an  attorney's  fee. 

[13]  Inasmuch  as  they  did  find  the  Issues 
for  the  plaintiff  (and  on  such  a  finding  must 
under  the  instruction  have  found  for  the 
full  amount  of  the  policy),  and  Inasmuch  as 
the  verdict  did  not  add  to  this  full  amount 
of  the  policy  any  sum  for  interest,  penalty, 
or  attorney's  fee,  It  Is  evident  that  the  jury 
did  not  find  any  amount  representing  these 
Items  In  fayor  of  the  plaintiff.  Hence  the 
error  in  Instruction  No.  4,  and  the  error  In 
refusing  to  give  defendant's  instruction  to 
the  effect  that  under  the  evidence  the  jury 
would  not  be  warranted  in  finding  against 
the  defendant  any  sum  for  attorney's  fee, 
were  manifestly  harmless.  It  Is  evident  that 
the  jury  found  the  issue  (and  the  only  one 
about  which  there  was  a  contest)  for  the 
plaintiff;  that  is,  that  there  had  been  a  total 
loss.  Also  that  they  then  followed  defend- 
ant's instruction  D,  which  told  them  that, 
if  they  found  for  plaintiff,  their  verdict 
should  be  for  not  exceeding  two-fifteenths 
of  whatever  sum  they  found  the  building 
was  damaged.  Since,  under  the  instructions, 
they  jury  could  only  find  for  plaintiff  on 
the  theory  of  total  loss,  and  tf  there  was  a 
total  loss  it  must  be  for  as  much  as  $7,500, 
the  amount  of  the  verdict  shows  that  they 
found  for  two-fifteenths  of  $7,500,  which  Is 
$1,000.  And  the  Jury,  though  finding  there 
was  a  total  loss,  evidently  believed  that  de- 
fendant had  reasonable  cause  to  believe  that 
the  total  sum  asked  for  by  plaintiff  was 


more  than  defendant  Justly  owed;  and,  al- 
though the  Jury  found  that  plaintiff  had  not 
asked  for  more  than  it  was  entitled  to 
under  the  terms  of  the  policy,  they  could 
not  under  Instruction  C,  given  at  the  re- 
quest of  the  defendant,  allow  the  penalty  or 
attorney's  fee  mentioned  by  the  statute. 
Viewing  the  question  from  the  defendant's 
instructions,  the  jury  were  not  permitted 
to  allow  any  penalty  and  attorney's  fee.  If 
they  found  the  loss  to  be  less  than  the  foil 
amount  of  the  policy,  to  wit,  $1,000,  wUCh 
makes  it  conclusive  to  our  minds  that  no 
penalty  or  attorney's  fee  is  included  In  the 
verdict  rendered  for  the  reason,  as  stated, 
that  the  jury  were  forbidden  by  defendant's 
instructions  to  give  any  penalty  or  attorney's 
fee  If  they  found  that  the  loss  sustained  was 
less  than  $1,000. 

According  to  appellant's  abstract,  not  an 
objection  was  made  to  the  evidence  of  Its 
wltnessea  Aside  from  Its  peremptory  In- 
struction, but  one  proffered  Instruction  (the 
one  as  to  attorney's  fee)  was  refused  the 
defendant  It  is  dear  that  defendant  was 
accorded  a  fair  and  open  trial  in  the  drcnlt 
conrt  and  lost  on  a  Jury  question. 

We  have  carefully  reviewed  the  entire 
case  and  concluded  that  the  Judgmoit  must 
be  affirmed. 

It  Is  so  ordered. 

ROBERTSON,  P.  J,  and  STURGIS,  J., 
concur. 


WILT  V.  HAMMOND  et  aL 

(Springfield  Court  of  Appeals.    Missouri. 

March  28,  1914.) 

1.  ColtTBAOTS       ({       305*)  — MOOUIOATIONS  — 

Rights  of  Pabties. 

Parties  to  a  contract  may  waive,  for  the 
time  being,  a  strict  compliance  with  some  of  its 
terms,  but  they  may,  at  least  on  reasonable 
notice,  demand  in  the  future  a  strict  compli- 
ance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ont  Dig.  §{  1398,  1399,  1400^1463, 1464, 1467- 
1475;    Dec.  Dig.  {  305.*] 

2.  COWTBACTS   (S  237*)— MODinOATIONB— Cow- 
SIDBBATION. 

A  contract  cannot  be  modified  or  new  con- 
ditions added  without  a  new  consideration. 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |§  1119-1122;   Dec.  Dig.  i  237.»] 

3.  Sales  (S  89*)— MonmoATiONa— Comsideb- 

ATION. 

Where  a  written  contract  for  the  sale  of 
ice  called  for  daily  payments  by  the  bu^er  for 
the  daily  deliveries,  a  parol  modification  for 
payments  at  the  end  of  each  week  for  ice  de- 
livered during  the  week,  unsupported  by  any 
consideration,  was  not  binding  on  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  251,  252,  259 ;    Dec.  Dig.  f  89.*] 

4.  CoNTBACTS  (J  57*)— CoKsiDEBATioN  —  Mu- 
tuality OF  Pbouises. 

Though  a  promise  is  a  consideration  for 
another,  there  must  always  be  mutuality  as  to 
the  promises  to  make  a  contract  valid. 

[EJd.  Note. — For  other  cases,  see  Contractai 
Cent.  Dig.  $$  345,  352,  353;    Dec.  Dig.  {  67.*1 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexes 
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6.  CoRTimTANCB  (J  35*)— Admissions  to  Pbb- 

VBWT. 

Where,  to  avoid  a  continuance  for  the  ab- 
sence of  a  witness,  the  evidence  of  the  vitneaa, 
as  stated  in  the  application,  was  admitted  as 
his  evidence,  questions  as  to  diligence  to  pro- 
care  the  witness,  or  as  to  the  motive  of  the 
IMirt7  not  procuring  the  witness,  were  immate- 
rial, and,  where  the  absent  witness  was  in  the 
employ  of  the  defendant  applying  for  a  continu- 
ance, it  was  prejudicial  error  to  permit  the 
plaintiff  to  show  that,  in  the  application  for  a 
continuance,  the  party  averred  that  the  where- 
abouts of  the  witness  were  unknown. 

[Ed.  Note.— For  other  cases,  see  Gontinaance, 
Cent.  Dig.  1 115;   Dec  Dig.  §  35.*] 

6.  CONTIRUANCE   ({   35*)— AOIilSSION    TO   PBB- 
VENr— ElTECT. 

Where,  to  avoid  a  continuance  on  the 
ground  of  the  absence  of  a  witness,  the  evidence 
of  the  witness,  as  set  forth  in  the  application, 
was  admitted  as  his  evidence,  it  was  proper  to 
show,  on  the  cross-examination  of  the  party  ap- 
plying for  the  continuance,  that  the  absent  wit- 
ness was  in  his  employ,  to  show  the  interest  of 
the  witness. 

(Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |  115 ;   Dec.  Dig.  S  35.*] 

7.  Sau»   (i   418*)— Breach   of   Contracts— 
Mkasube  or  Dahages. 

The  measure  orf  damages  for  breach  of 
contract  to  sell  ice  for  resale  at  retail  by  the 
buyer  is  not  the  difference  between  the  market 
price  and  the  contract  price,  but  is  the  loss  of 
profits,  under  proof  of  proper  facts  as  to  the 
certainty  of  loss  of  profits,  where  it  was  not 
possible  or  practicable  to  buy  ice  on  the  market 
to  lessen  the  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  18  1174r-1201;  Dec.  Dig.  i  418.*] 

Appeal  from  Circuit  Court,  Oreene  County ; 
Arch  A.  Johnson,  Judge. 

Action  |>y  Clinton  Wilt  against  £«.  L.  Ham- 
mond and  another,  partners,  composing  the 
firm  of  Hammond  Bros.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Beversed 
and  remanded. 

Gideon  &  Sons  and  Mann,  Todd  &  Mann, 
all  of  Springfield,  for  appellanta  Neville  & 
Gorman,  W.  H.  Horine,  and  J.  T.  White,  all 
of  Springfield,  for  respondent 

STURGIS,  3.  This  suit  is  for  damages 
for  breach  .of  a  written  contract,  alleged  to 
have  been  modified  by  parol,  to  sell  ice  to 
plaintiff  during  the  year  1911.  The  defend- 
ants vrere  manufacturers  of  ice,  and  the 
plaintiff  was  contracting  the  same  under  his 
trade-name  for  sale  at  retail.  The  written 
contract  is  as  follows:  "April  8, 1911.  Ham- 
mond Brothers,  party  of  the  first  part,  agrees 
to  furnish  the  Clinton  Wilt  Ice  &  Fuel  Co., 
of  Springfield,  Mo.,  party  of  the  second  part, 
800  tons  (eight  hundred  tons)  of  ice  at  $4.50 
per  ton;  tills  ice  to  be  delivered  to  their 
wagons  at  such  places  as  we  may  designate 
And  party  of  the  second  part  agrees  to  pur- 
chase of  the  party  of  the  first  part  800  tons 
(eight  hundred  tons)  of  ice  at  $4.50  per  ton 
during  the  year  1911.  Second  party  agrees 
to  pay  cash  each  day  on  delivery  of  this  ice 
to  them."  The  plaintiff  alleges  that  this  con- 
tract  was   subsequently   modified   "so  that 


payment  was  to  be  made  at  the  end  of  each 
week  for  ice  delivered  during  such  week." 
Defendants  by  their  answer  admit  the  mak- 
ing of  the  written  contract;  deny  that  same 
was  modified  in  any  way;  allege  that  they 
were  ready  and  wilUog  to  comply  with  th^r 
contract;  that  they  designated  Hammond 
Bros.'  (defendants')  ic^  plant  In  the  north 
part  of  the  city  as  the  place  of  delivery ;  and 
that  the  plaintiff  refused  to  comply  with  said 
contract  By  replication  the  plaintiff  de- 
nied that  the  defendants'  ice  plant  was  with- 
in the  contemplation  of  ttie  parties  as  a  place 
to  be  designated  for  delivery  of  ice  to  plain- 
tiff, as  it  was  too  inconvenient  and  not  so 
designated  in  good  faith,  and  the  defend- 
ants kept  ice  at  another  place  in  the  south 
part  of  the  city  more  convenient  to  plain- 
tiff, and  could  readily  have  delivered  it  there. 
On  these  issues  the  case  went  to  a  jury,  re- 
sulting in  a  verdict  for  plaintiff  for  $1,687.40. 
The  most  important  point  here  is  as  to  there 
being  any  valid  modification  of  the  written 
contract  While  this  contract  is  spoken  of  as 
of  date  April  8,  1911,  when  it  was  drawn  up 
and  signed  by  plaintiff,  the  evidence  is  that 
It  was  not  signed  by  defendants  until  two 
or  three  weeks  later,  and  in  the  meantime 
some  dispute  arose  as  to  delivering  ice  there- 
under, and  plaintiff  had  his  attorneys  write 
defendants  a  letter  demanding  a  compliance 
with  their  contract  As  showing  a  modifica- 
tion of  the  contract,  plaintiff  testified  that 
in  a  day  or  two  after  such  letter  was  mailed, 
that  Hammond  came  over  to  hia  office,  and 
they  talked  the  matter  over  thoroughly,  and 
he  (Hammond)  said  be  was  in  bad  with  Brad- 
shaw,  as  be  had  promised  Bradshaw  the  ex- 
clusive south  side  territory  for  selling  ice, 
and  that  they  w«it  over  everything  and 
"agreed  to  go  ahead  with  the  contract  and 
pay  weekly,  as  we  always  had."  Plaintiff 
further  testified  that  defendants  then  desig- 
nated the  plant  in  the  south  part  of  town  a!s 
the  place  to  get  the  ice,  as  it  was  more  con- 
venient for  both  parties  than  the  north  side 
plant  There  was  also  evidence  that  during 
April  and  the  first  part  of  May,  the  plain- 
tiff did  pay  weekly  on  statements  furnished 
by  defendants  covering  each  past  week. 
There  were  four  such  statements;  the 
amounts  increasing  from  |9.72  to  |37.80. 
Plaintiff  also  testified  that  defendants'  book- 
keeper, when  be  was  drawing  up  the  con- 
tract providing  for  daily  payments,  expressed 
his  opinion  that  defendants  would  not  want 
or  demand  daily  payments;  but  it  is  not 
claimed  that  defendants  even  knew  of  this. 
The  defendants'  evidence  on  this  point  is  a 
denial  of  any  subsequent  talk  or  promise  as 
to  payment  being  made  weekly  instead  of 
daily,  and  that  the  defendants  had  plenty  of 
Ice  in  April  and  the  first  part  of  May,  1911, 
and  were  selling  to  everybody,  and,  as  plain- 
tiff was  an  old  customer,  they  paid  no  at- 
tention to  the  sales,  amounts  of  Ice  be  was 
getting,  or  the  manner  of  payment    All  par- 


*Tor  other  cases  im  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


864 


165  SOUTHWESTEBK  REPOBTBR 


(Mo. 


dee  agree  that  the  real  ice  season  for  retail 
trade  opens  up  with  warm  weather  In  May 
or  June,  and  plaintiff  claims  that  be  could 
during  such  season  have  handled  15  to  20 
tons  per  day,  making  his  daily  bills  much 
larger  than  his  previous  weekly  bills.  On 
May  9th  the  defendants,  referring  to  the  pre- 
vious letter  of  plaintiff's  attorneys  demand- 
ing a  compliance  with  the  contract  to  deliver 
ice  to  plaintiff,  wrote  plaintiff  as  follows: 
"We  assure  you  that  we  shall  folflll  our  part 
of  this  agreement  and  hope  you  will  comply 
with  the  same  on  your  part.  However,  your 
failure  to  make  payments  and  accept  deliv- 
ery as  stipulated  in  contract  will  not  be  ac- 
cepted by  "us.  We  hereby  designate  Ham- 
mond Bros.'  ice  plant  at  EJastern  Junction  as 
place  of  delivery  and  payment  for  ice  fur- 
nished under  this  contract  And  cannot  agree 
to  make  delivery  at  any  other  place  or  accept 
payment  otherwise  than  daily  as  ■per  agree- 
ment. And  after  to-day  we  shall  expect  you 
to  get  your  supply  of  ice  from  Hammond 
Bros.'  ice  plant  and  pay  for  same  upon  de- 
livery." This  letter  marks  the  parting  of 
the  ways.  No  Ice  was  thereafter  delivered, 
and  each  party  charges  the  other  with  a  vio- 
lation and  repudiation  of  the  contract;  the 
defendants  meaning  the  original  contract, 
and  plaintiff  meaning  the  modified  contract 
The  plaintiff's  instructions,  following  his  pe- 
tition, predicates  his  recovery  on  a  finding 
that  the  defendants  made  a  valid  oral  modifi- 
cation of  the  written  contract  changing  the 
time  and  terms  of  payment  to  weekly.  Instead 
of  dally,  payment.  His  present  case  must 
stand  or  fall  on  the  validity  of  the  modifica- 
tion. 

[1]  There  Is  no  doubt  that  parties  to  a  con- 
tract may  waive,  for  the  time  being,  a  strict 
compliance  with  some  of  its  terms  without 
binding  themselves  to  a  continuance  of  such 
waiver,  and,  while  not  allowed  to  take  ad- 
vantage of  the  noncompliance  already  waiv- 
ed, or,  perhaps,  to  return  to  a  strict  enforce- 
ment without  notice,  yet  such  parties  may, 
on  reasonable  notice  at  least,  either  with  or 
without  valid  reasons  therefor,  deinand  a 
strict  compliance  with  the  terms  of  the 
contract  in  the  future.  The  defendants  chal- 
lenge the  sufficiency  of  the  evidence  to  show 
anything  more  than  this,  and  as  not  show- 
ing an  intention  to  permanently  change  be- 
yond the  power  of  recall  the  terms  of  iwiy- 
ment  for  Ice  yet  to  be  delivered.  We  have 
serious  doubts  as  to  the  evidence  being  suffi- 
cient to  take  this  question  of  a  change  of  the 
contract  to  the  Jury,  but,  waiving  this,  we 
are  confronted  with  a  proposition  about 
which  we  have  no  doubts,  to  wit,  that  the  al- 
leged modification  is  without  consideration, 
and  therefore  not  binding. 

[2,  3]  It  is  evident  that  the  claimed  modifi- 
cation Is  wholly  on  defendants'  part  and  in 
plaintiff's  favor.  The  plaintiff's  side  of  the 
contract  was  in  no  wise  changed  or  modi- 
fied. His  obligation,  so  far  as  it  was  in  de- 
fendants' favor,  was  the  same  before  as  after 


the  change,  and  he  ndther  relinqnlshed  any 
right  assumed  any  new  burden,  made  any 
new  promise,  or  changed  his  situation  with 
reference  to  the  contract  or  its  subject-mat- 
ter. It  is  well  settled  in  this  state  that  the 
terms  of  a  contract  cannot  be  modified  or 
changed  or  new  conditions  added  thereto 
without  a  new  consideration,  any  more  than 
could  the  original  contract  be  valid  without 
an  original  consideration.  This  doctrine  was 
asserted  in  Llngenfelder  v.  Walnwrlght  Brew- 
ing Co.,  103  Mo.  578,  594,  15  S.  W.  844,  848, 
where  It  was  held  that,  when  one  who  had 
already  contracted  to  do  work  for  a  certain 
price  and  then  exacted  a  modification  of  the 
contract  agreeing  to  pay  him  a  larger  price 
for  the  same  work  on  a  refu.sal  to  carry  out 
his  first  agreement,  the  modification  was  void 
for  want  of  a  consideration ;  the  court  re- 
marking that:  "Nottiing  we  have  said  is  In- 
tended as  denying  parties  the  right  to  modify 
their  contracts,  or  make  new  contracts,  upon 
new  or  different  considerations,  and  binding 
themselves  thereby."  It  should  be  noted.  In 
answer  to  plaintUTs  contention  to  the  con- 
trary, that  in  this  case  the  modification  was 
made  when  the  contract  was  still  executory, 
and  that  the  iMirties  thereafter  acted  upon  It 
See,  also.  Wear  Brothers  v.  Schmelzer,  92 
Mo.  App.  314,  322.  In  Macfarland  v.  Helm, 
127  Mo.  327,  333,  29  S.  W.  1030,  1031  (48 
Am.  St  Bep.  629),  the  court  said:  "Nothing 
is  better  settled  in  this  state  than  that  a  sub- 
sequent agreement  which  does  not  form  any 
part  of  an  original  contract  nor  Is  supported 
by  the  original  consideration  thereof,  nor  by 
any  new  consideration,  is  a  mere  nude  pact, 
of  no  force  or  validity.  Such  is  the  situation 
here.  Williams  v.  Williams,  67  Mo.  662;  Mc- 
Mahan  v.  Gelger,  73  Mo.  145  [39  Am.  Rep. 
489] ;  Montgomery  CJounty  v.  Auchley,  92  Mo. 
126  [4  S.  W.  425]."  In  Patterson  v.  Insurance 
Co.,  164  Mo.  App.  157,  163,  148  S.  W.  448,  the 
plaintiff  proved  that,  while  an  Insurance  pol- 
icy provided  against  the  property  being  va- 
cant the  defendant's  agent  afterward  agreed 
that  he  would  Issue  a  vacancy  permit  when- 
ever the  house  became  vacant,  and  the  court 
held  this  agreement  void  for  want  of  a  new 
consideration,  saying:  "Parties  who  make  a 
contract  have  the  iwwer  to  modi^  It  by  a 
subsequent  agreement  but  there  must  be  a 
sufficient  consideration  for  the  modification  to 
give  it  contractual  force."  In  Merrill  v.  Cen- 
tral Trust  Co.,  46  Mo.  App.  236,  244,  the  court 
said:  "And,  if  said  original  contract  was  at- 
tempted to  be  rescinded,  changed,  or  modified 
in  any  way,  it  could  only  be  accomplished  by 
a  new  agreement  supported  by  some  new  con- 
sideration." This  same  doctrine  is  announc- 
ed In  many  cases,  some  of  which,  at  least, 
will  show  that  the  attempted  modification 
was  made  at  a  time  when  the  contract  was 
still  executory.  Grath  v.  Boofing  Tile  Co., 
121  Mo.  App.  245,  249,  98  S.  W.  812;  Moo- 
maw  V.  Emerson,  80  Mo.  App.  318,  322 ;  Wil- 
son *  Son  y.  Bussler  &  Gnagl,  91  Mo.  App. 
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275,  281.    Such  Is  tbe  weight  of  authority. 
3  Elliott  on  Contracts,  {  1989. 

As  to  what  Is  a  consideration  for  a  con- 
tract, whether  original  or  a  modiflcatlon,  the 
court  said  In  Scrlba  v.  Neely,  130  Mo.  App. 
238,  109  S.  W.  815:  "In  bilateral  contracts 
*  ♦  ♦  the  promise  of  each  of  the  parties 
is  a  sufficient  consideration  for  the  promise 
of  the  other.  •  •  •  Consideration  means 
not  so  much  that  one  party  is  profited  as  that 
the  other  abandons  some  legal  right  in  the 
present,  or  limits  his  legal  freedom  of  action 
In  the  future  as  an  inducement  for  the  act  or 
promise  for  the  first.  It  does  not  matter 
whether  the  party  accepting  the  considera- 
tion has  any  actual  benefit  thereby  or  not; 
it  Is  enough  that  be  accepts  It,  and  that  tbe 
party  giving  It  does  thereby  undertake  some 
burden  or  lose  something  which  in  contem- 
plation of  law  may  be  of  value."  In  German 
T.  Gilbert,  83  Mo.  App.  411,  416,  the  rule  is 
stated  thus:  "That,  In  order  to  support  an 
action,  the  promise  must  hare  been  made  up- 
on legal  consideration  moving  from  the  prom- 
isee to  the  promisor.  There  must  be  either 
a  benefit  to  the  maker  of  the  promise  or  the 
waiver  of  some  legal  right,  a  loss,  trouble,  or 
Inconvenience  to,  or  a  charge  or  obligation 
resting  upon,  the  party  to  whom  the  promise 
is  made.'' 

[4]  While  one  promise  is  a  consideration 
for  another,  and  such  is  the  usual  considera- 
tion for  executory  contracts,  yet  there  must 
always  be  mutuality  as  to  such  promises  to 
make  such  contracts  valid,  and  this  applies 
to  a  modification  of  a  contract  the  same  as 
to  the  original. 

Plaintiff  dtes  and  relies  on  a  number  of 
cases  where  it  is  stated  generally  that  the 
annulling  of  a  previous  contract  or  substitu- 
tion of  a  new  one  for  it,  or  the  acting  on  the 
new  contract  as  modified,  are  each  a  suffi- 
cient consideration  to  support  the  new  or 
modified  agreement  We  think  there  will  be 
found  no  conflict  between  such  cases  and  tbe 
ones  ve  have  above  dted,  but  that  the  "can- 
celing," or  "substitution,"  or  "acting"  must 
apply  to  both  parties  or.  affect  the  contract, 
with  reference  to  both.  Welch  v.  Mischke, 
154  Ka  App.  728,  734,  139  S.  W.  36;  Scriba 
V.  Neely.  130  Mb.  App.  258,  261,  109  S.  W. 
845.  In  a  case  very  similar  to  this  one — Zerr 
V.  Klug,  121  Mo.  App.  286,  292,  98^.  W.  822, 
824 — the  court  held  that,  where  a  contract 
for  tbe  sale  of  goods  to  be  paid  for  on  de- 
livery was  80  modified  by  subsequent  agree- 
ments as  to  be  payable  by  a  note  to  be  given 
at  a  later  time,  the  modification  was  purely 
one-sided  and  wlthont  consideration.  What 
tbe  court  there  said  is  applicable  to  this 
case,  with  a  mere  change  of  names:  "Klug 
parted  with  nothing  and  appellant  received 
nothing  as  an  Inducement  to  substitute  for 
tbe  original  agreement  a  new  one  postpon- 
ing tbe  maturity  of  the  debt  to  a  certain 
time  and  then  take  a  note  for  it  Though 
Zerr   agreed  to  wait  for  such  a  note,   the 


memorandum  does  not  show  King  bound 
himself  to  give  one,  though,  no  doubt,  Zerr's 
agreement  to  wait  longer  for  his  money 
would  have  been  enough  to  support  the  sub- 
stituted agreement  as  against  Klug.  But 
what  was  there  to  uphold  it  against  Zerr? 
What  did  he  get  or  Klug  lose?"  In  another 
case,  where  the  facts  are  essentially  the 
same  as  this  one — ^Warren  v.  Mayer  Mfg. 
Co.,  161  Mo.  112,  61  S.  W.  644— one  party 
undertook  to  prove  a  verbal  modification  of 
an  unperformed  contract  for  the  sale  of  old 
iron,  so  as  to  change  the  time  for  making 
payment,  and  the  court  held  such  new  agree- 
ment was  both  without  consideration  and 
within  the  statute  of  frauds.  That  case  has 
been  approved  many  times.  See  Ives  v.  Kim- 
Un,  140  Mo.  App.  293,  124  &  W.  23;  Moots 
V.  Cope,  147  Mo.  App.  76,  85,  126  S.  W.  184; 
Belgart  v.  Goal  &  Coke  Co.,  217  Mb.  142, 
166,  117  S.  W.  61.  This  last  point  however, 
has  not  been  raised  in  the  present  case.  It 
results  that  plaintiff  cannot  recover  upon  the 
modified  contract  and  the  present  Judgment 
cannot  stand. 

There  is  some  evidence,  both  direct  and 
circumstantial,  that  defendants  refused  to 
comply  with  their  original  contract  It  may 
be  that  on  an  amended  petition,  a  breach 
of  the  original  contract  may  be  established, 
and  we  will  reverse  and  remand  the  case. 
In  view  of  a  possible  new  trial,  it  is  proper 
to  say  that  much  Is  said  In  the  course  of  ar- 
gument as  to  defendants'  lack  of  good  faith 
In  insisting  on  a  strict  compliance  with  the 
contract  in  that  such  strict  compliance  Im- 
posed hardsbips  on  both  parties,  both  in  re- 
quiring daily  payment,  and  in  designating  an 
unnecessarily  inconvenient  place  to  deliver 
tbe  ice.  These  are  matters  that  should  have 
been  guarded  against  in  making  the  contract 
and  it  is  obvious  that  defendants'  motives 
for  requiring  a  strict  compliance  with  the 
contract  are  immaterial  in  law  on  the  ques- 
tion of  defeating  his  right  to  do  so.  Such 
evidence,  however,  might  have  a  bearing  on 
the  question  of  whether  the  defendants  were 
merely  requiring  a  strict  compliance  with  tbe 
contract,  or  were  intentionally  evading  and 
violating  it  themselves.  It  might  also  have  a 
bearing  on  the  question  of  whether  defend- 
ants' refusal  to  deliver  ice  on  one  or  more 
particular  occasions  under  the  strict  terms  of 
the  contract,  should  this  be  proven,  was  un- 
avoidable and  excusable,  or  could  be  taken 
by  plaintiff  as  showing  a  fixed  purpose  on 
defendants'  part  not  to  furnish  ice  even  on  a 
strict  compliance  with  the  contract  by  plain- 
tiff,  and  qaklng  further  efforts  to  get  ice 

useless.^      ^^~~~'''~'"~'~~""'""~~"»««__ 

[B,  >]  We  might  also  say  that  Uie  coUU- 
erred  in  permitting  plaintiff  to  read  in  evi- 
dence parts  of  defendants'  application  for  a 
continuance  of  the-  case.  When,  in  order  to 
avoid  a  continuance  of  a  case,  tbe  evidence- 
of  an  absent  witness  as  set  forth  in  such  ap- 
plication Is  admitted  as  and  for  his  evidence, 
it  is  not  proper  to  inquire  during  the  trial 
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as  tr>  the  diligence  used  to  have  the  witness 
present,  nor  as  to  the  motive  of  the  party 
using  the  evidence  in  not  having  the  witness 
there^  or  of  the  witness  in  not  attending. 
Such  matters  are  not  material.  Osbom  v. 
Emery,  61  Mo.  App.  408 ;  Thiele  v.  Railroad, 
140  Mo.  319,  41  S.  W.  800.  It  is  true  the 
plaintiff  was  entitled  to  ask  defendants,  on 
cross-examination,  if  the  absent  witness  was 
in  their  employ,  as  showing  the  witness' 
interest  in  the  case,  but,  when  the  defend- 
ants answered  in  the  affirmative,  and  inci- 
dentally stated  tile  place  of  his  employment, 
there  was  no  need  to  show  that,  in  the  appli- 
cation for  continuance,  the  defendants  swore 
that  the  whereabouts  of  the  witness  was 
then  unknown.  This  was  not  material,  and 
was  merely  prejudicial. 

[7]  We  will  not  discuss  the  measure  of 
damages,  as  the  same  facts  may  not  be  pre- 
sented again,  further  than  to  say  that,  if  It 
was  not  possible  or  practicable  to  buy  ice 
on  the  market,  either  in  Springfield  or  to  be 
delivered  there  for  plaintiff's  use,  on  such 
terms  as  to  lessen  the  damages  claimed,  then 
the  measure  of  damages  could  not  be  the  dif- 
ference between  the  market  price  in  Spring- 
field and  the  contract  price,  bat  would  be  the 
loss  of  profits  under  proof  of  the  proper 
facts  as  to  the  certainty  of  such  loss.  Gilder- 
sleeve  T.  Overstolz,  90  Mo.  App.  618;  Shouse 
V.  Nelswaanger,  18  Mo.  App.  236 ;  Wilson  & 
Son  V.  Russler  &  Gnagi,  91  Mo.  App.  276; 
Morrow  v.  Railroad,  140  Mo.  App.  200,  128 
S.  W.  1034;  HoUoway  &  Bro.  v.  White-Dun- 
ham Shoe  Co.,  161  Fed.  216,  80  C.  C.  A.  568, 
10  L.  R.  A.  (N.  8.)  704.  Other  alleged  errors 
need  not  be  mentioned,  as  they  will  not  like- 
ly recur. 

For  the  errors  above  mentioned,  the  case 
wUl  be  reversed  and  remanded. 

ROBERTSON,  P.  J.,  and  FABRINGTON, 
J.,  concur. 


CITY  OF   SPRINGFIELD  v.  BAXTER. 

(Springfield  Court  of  Appeals.    MissonrL 

March  28,  1914.) 

3.   MrNICIPAL    COBPOBATIONS    ((    410*)— PUB- 
LIC   IMPBOVEMENTS— Tax    BiLLS— VaLIDITT. 

Where  a  public  improvement,  such  as  a 
sidewalk,  is  improperly  placed  on  private  prop- 
erty, a  tax_  bill  for  the  payment  of  the  improve- 
ment is  void,  unless  the  landowner  has  in  some 
way  waived  his  rights  or  permitted  the  location 
of  the  improvement  on  bia  property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (J  ldlO-1012;  Dec 
Dig.  {  410.*] 

2.  Municipal  Cobpokations  (§  356*)— Pub- 
lic IMPBOVEMEWTS— Duty  of  Contbactob. 
A  contractor  engaged  to  lay  a  public  side- 
walk must  perform  his  contract  according  to 
the  specifications,  and  cannot  rely  on  the  lines, 
measurements,  and  assurances  of  the  city  offi- 
cials. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  <3ent.  Dig.  {  888;  Dec.  Dig.  | 
3o6.  J 


3.  Municipal  Oobpobations  ({  327*)  — Iic- 

PBOVEMENT    CoNTBACTS  —  STATUTES— RBTBO- 

AonvE  Effect. 

A  statute,  giving  public  contractors  a  right 
of  recovery  on  quantum  meruit  in  case  of  sub- 
stantial performance,  enacted  after  the'  com- 
pletion of  a  public  improvement,  cannot  affect 
the  rights  of  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  850;  Dec.  Dig.  { 
327.*]  -6    .  .  ■«    ¥ 

4.  Municipal  Corpobations  (|  374*)— Pub- 
lic lUPBOVEUENTS— RECOVEBY  ON  QUANTUH 

Meruit. 

A  public  contractor  cannot  recover  on  the 
quantum  meruit  for  a  sidewalk  laid  in  front 
of  an  abutting  owner's  property,  where  part  of 
it  was  wrongfully  placed  on  tne  land  of  the 
abutting  owner ;  there  being  no  showing  that 
the  offending  portion  could  he  removed  and  the 
remainder  pieced  to  make  a  sightly  and  durable 
sidewalk. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Goroorations,  C^ent  Dig.  |{  905,  910;  Dec  Dig. 

Appeal  from  Circuit  Conrt,  Greene  Coun- 
ty ;   Guy  D.  Kirby,  Judge. 

Action  by  the  City  of  Springfield,  on  the 
relation  of  the  Bank  of  Commerce,  against 
Elizabeth  R.  Baxter.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AflSrmed. 

Lewis  Luster,  of  Springfield,  for  appellant 
Wright  Bros.,  of  Springfield,  for  respondent 

FARRINGTON,  J.  This  suit  was  brought 
by  the  plaintiff.  Bank  of  Commerce,  as  as- 
signee of  a  special  tax  bill  issued  by  the 
dty  of  Springfield,  Mo.,  for  the  construction 
of  a  first-class  four-foot  sidewalk.  Judgment 
went  for  the  defendant,  and  the  appeal  is 
brought  by  the  bank.  The  trial  court  made 
a  finding  of  facts  which  the  appellant  sub- 
mits here  as  the  case  on  which  the  question 
of  the  validity  or  invalidity  of  the  tax  blU 
depends.  It  may  therefore  serve  as  a  com- 
plete statement  of  the  case,  and  Is  here  set 
forth: 

"The  court  finds  that  this  is  a  suit  on  a 
special  tax  bill,  issued  for  the  construction 
of  a  four-foot  cement  sidewalk  and  the 
necessary  grading  therefor  along  the  east 
side  of  Myrtle  street,  and  abutting  the  west 
side  of  lot  No.  1  In  Oaklands,  of  which  said 
lot  the  defendant  is  owner;  that  Oaklands 
Is  a  regular  platted  addition  of  the  dty 
of  Springfield,  Mo. 

"The  court  further  finds  that  all  the  pro- 
ceedings of  the  dty  conndl  of  the-  city  of 
Springfield,  providing  for  the  construction 
of  said  sidewalk,  and  the  issuance  of  the  tax 
bill  therefor,  are  regular  and  conform  to  the 
law,  and  that  everything  was  done  by  the 
dty  officials  and  the  contractors,  as  required 
by  law,  except  as  hereinafter  mentioned. 

"Tbe  court  finds  that  the  contractors,  J.  D. 
Davis  and  J.  B.  Ruffin,  doing  business  un- 
der the  name  of  Davis  &  Ruffln,  constructed 
said  sidewalk  along  the  lines  fixed  and  des- 
ignated and  staked  out  by  the  dty  engineer, 
H.  G.  Horton ;   that  the  walk  was  construct- 


♦Por  otber  cassa  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-Ko.  Series  ft  RepT  Indexes 
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ed  of  the  proper  material  and  in  a  workman- 
like manner,  and  was  duly  accepted  by  the 
proper  dty  authorities,  and  that  the  tax  bill 
in  suit  was  issued  thereon  to  said  Davis  & 
Ruffin. 

"The  court  finds  t|iat  the  tax  bill  was  for 
value  received  duly  sold,  assigned,  and  deliv- 
ered to  the  Bank  of  Commerce,  which  said 
bank  is  the  owner  of  said  tax  bill,  and  that 
this  salt  is  properly  brought  In  the  relation 
and  to  the  use  of  the  said  Bank  of  Com- 
merce. 

"The  court  further  finds  that,  through 
some  mistake  or  oversight  of  the  city  engi- 
neer, H.  G.  Horton,  the  east  line  of  the  said 
walk  was  staked  out  by  said  city  engineer, 
and  as  constructed  by  said  contractors  en- 
croached upon  defendant's  lot  to  the  extent 
of  eight  Inches  at  the  north  end  of  said  lot, 
and  running  diagonally  southwest  to  a  point 
140  feet  south  of  the  northwest  comer  of 
said  lot,  at  which  point  said  east  line  of  the 
sidewalk  runs  ofT  of  said  lot,  and  the  side- 
walk from  there  on  is  in  the  street. 

"The  court  finds  that  the  number  of  square 
feet  of  sidewalk  that  have  been  constructed 
on  defendant's  lot  amounts  to  4&9  square 
feet,  and  that  the  cost  thereof  at  the  con- 
tract price  of  11  cents  per  square  foot 
amounts  to  $5.16. 

"The  court  finds  that  defendant's  husband 
notified  Davis  &  Ruflln  that  he  would  not 
pay  for  said  sidewalk  if  they  constructed  it 
on  the  lot  in  question  belon^ng  to  his  wife; 
bat  the  court  finds  that  Davis  &  Ruffln  did 
not  know  that  they  were  building  any  por- 
tion of  the  sidewalk  on  the  lot,  but  believed 
that  the  east  line  of  the  walk  as  fixed  by 
the  city  engineer  was  not  on  the  property 
in  question. 

"The  court  finds  that,  with  the  excep- 
tion of  the  encroachment  of  the  walk  upon 
said  property,  as  aforesaid,  the  walk  was 
properly  constructed,  and  all  the  proceedings 
were  regular  and  legal,  and  the  tax  bill  was 
legally  issued,  and  is  in  proper  form,  and 
contains  the  proper  description  of  said  lot, 
and  that  the  contractors  in  all  things  per- 
formed the  work  properly  and  according  to 
theiar  contract  with  the  city. 

"Whereupon  the  court  finds  the  issues  for 
the  defendant,  and  holds  that  under  the  evi- 
dence the  plaintiff  is  not  entitled  to  recover." 

It  was  admitted  by  the  appellant  at  the 
oral  argument  in  this  court  that  the  por- 
tion of  the  work  found  by  the  trial  court  to 
be  on  private  property  consists  of  a  triangn- 
lar  strip,  the  base  of  the  triangle  being  8 
inches  off  the  front  of  defendant's  lot,  and 
the  hypotenuse  running  back  to  a  point  140 
feet  south  of  the  front  line  of  defendant's 
lot  The  slidewalk  is  4  feet  in  width.  It 
lies  along  the  east  side  of  Myrtle  street  the 
entire  length  of  defendant's  lot,  167  feet 
It  is  admitted  by  appellant  that  that  part 
of  the '  work  contained  in  the  lines  of  the 
triangle  referred  to  Is  not  in  the  space  in 


Myi^le  street  which  is  designed  for  parking 
and  sidewalk,  but  does  in  fact  encroach  that 
much  upon  the  private  property  of  the  de- 
fendant At  a  point  140  feet  south  of  the 
front  line  of  defendant's  lot  the  east  line  of 
the  sidewalk  leaves  the  property  line  and 
continues  on  for  27  feet  in  the  parking  on 
the  east  side  of  Myrtle  street  making  a  part 
of  the  sidewalk,  to  wit,  27  lineal  feet  en- 
tirely off  defendant's  lot  and  in  the  parking. 

Plaintiff  submitted  three  instructions 
(which  were  refused)  which  developed  the 
theories  on  which  it  hoped  to  recover,  name- 
ly: (1)  That  the  encroachment  on  the  private 
property  did  not  in  any  way  render  the  tax 
bill  void;  plaintiff  seeking  recovery  thereon 
for  the  full  amount  (2)  Admitting  the  part 
contained  In  the  triangle  on  defendant's  lot 
was  unlawful,  it  would  not  render  the  tax 
bill  void  as  to  the  entire  balance  of  the  side- 
walk. (3)  Conceding  that  all  the  sidewalk 
covered  by  the  tax  bill  back  to  the  140-foot 
point  was  unlawful,  a  recovery  should  be  had 
for  the  27  feet  continuing  in  the  parking. 

[1,  2]  The  first  proposition— that  a  tax  bill 
is  not  rendered  void  because  the  improve- 
ment is  placed  on  private  property — finds 
some  support  In  the  authorities  cited  in  ap- 
pellant's brief:  Village  of  Hyde  Park  v. 
Borden,  04  IlL  26;  Holmes  v.  ViUage,  121 
111.  128,  13  N.  E.  540;  Hunerberg  v.  Village, 
130  111.  156,  22  N.  E.  486;  Maywood  Co.  v. 
ViUage,  140  111.  216,  29  N.  E.  704;  Jackson 
V.  Smith,  120  Ind.  520,  22  N.  B.  431 ;  Palmer 
V.  Stumph,  29  Ind.  329;  McGill  v.  Bruner, 
65  Ind.  421.  See,  in  addiitlon,  Boynton  v. 
People  ex  rel.  Kern,  159  111.  553,  42  N.  E. 
842;  Page  and  Jones  on  Taxation  by  As- 
sessment vol.  1,  iS  308,  399,  and  ca.ses  dted. 
However,  the  great  weight  of  authority  in 
this  country  Is  the  other  way,  and  such  cases 
as  we  are  able  to  find  in  Missouri  hold  that 
such  an  assessment  is  Invalid  and  unenforce- 
able when  the  tax  bill  is  issued  for  public 
improvements  placed  on  private  property, 
where  the  city  owns  neither  the  fee  nor  the 
easement  See  Page  and  Jones  on  Taxation 
by  Assessment  vol.  1,  §  396,  and  cases  cited ; 
28  Cyc.  1108 ;  Western  Pennsylvania  Ry.  Co. 
V.  OUty  of  Allegheny,  92  Pa.  100;  Richter  v. 
Mayor,  etc.,  of  City  of  New  York,  24  Misc. 
Rep.  613,  54  N.  Y.  Supp.  150 ;  In  re  Cheese- 
brough,  78  N.  Y.  232;    Lorenz  v.  Armstrong,. 

3  Mo.  App.  574;  Carroll  v.  City  of  St  Louis. 

4  Mo.  App.  191;  Miller  v.  Anheuser,  2  Mo. 
App.  16& 

There  are  some  decisions  In  this  state 
where  the  tax  bill  is  held  not  to  be  rendered 
invalid  provided  the  landowner  has  done 
some  act  that  can  be  construed  as  a  waiver 
or  permit  but  that  question  is  eliminated 
from  this  case,  as  the  evidence  shows  that 
the  defendant  was  vigilant  in  protesting  and 
giving  notice  to  the  contractors,  calling  at- 
tention to  the  fact  that  they  were  encroach- 
ing upon  her  private  property,  and  notifying 
them  that  in  the  event  they  placed  the  side- 
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walk  where  they  proposed  to  lay  It,  and 
where  they  did  subsequently  place  It,  she 
would  not  pay  for  the  same. 

It  would  seem  also  that  In  thla  state  the 
.contractor  must  perform  his  contract  as  he 
has  agreed,  and  he  cannot  safely  rely  on  the 
lines,  measurements,  and  assurances  of  the 
city  officials.  CJarroU  v.  City  of  St  Louis, 
supra;  Wilson  v.  City  of  St.  Joseph  et  al, 
125  Mo.  App.  460,  102  S.  W.  600. 

The  case  of  Johnson  v.  Duer,  115  Mo.  366, 
21  8.  W.  800,  fully  recognized  the  rule  In 
this  state  that  no  special  assessment  may 
be  legally  collected  for  public  work  done  on 
private  property,  and  that  case  goes  so  far 
as  to  hold  that  one  other  than  the  owner 
of  that  property  will  be  relieved  of  the  cost 
of  that  part  of  the  work  which  was  con- 
structed on  the  private  land. 

We  must  hold  against  the  appellant's  first 
contention  and  sustain  the  trial  court  In 
refusing  the  flrst-oftered  instruction. 
.  [3,  4]  A  more  dilflcult  question  Is  presented 
on  the  second  and  third  Instructions  request- 
ed by  the  plaintiff,  which  we  will  treat  as 
governed  by  the  same  rule.  The  sidewalk 
being  constructed  of  cement,  etc.  (a  grani- 
toid sidewalk),  was  of  such  a  character  as 
not  to  permit  of  separation  or  change  with- 
out materially  affecting  the  whole.  The 
question  Is,  Should  the  court  allow  for  that 
portion  of  the  Improvement  which  lies  en- 
tirely In  the  parking?  It  is  undoubtedly  the 
tendency  of  the  decisions  In  this  state  to  up- 
hold the  validity  of  tax  bills  where  the  facts 
will  permit  the  court  to  say  there  has  been 
a  substantial  performance  of  the  work  un- 
der the  contract  In  all  the  cases  dted  by 
appellant  in  which  the  allowance  has  been 
made  and  the  property  held  for  a  propor- 
tionate charge  (namely:  Ernst  v.  City  of 
Springfield,  145  Mo.  App.  89,  130  8.  W.  419 ; 
Johnson  v.  Duer,  supra;  Walsh  v.  Bank,  139 
Mo.  App.  641,  123  S.  W.  1001;  Neenan  v. 
Smith,  60  Mo.  292;  First  National  Bank  of 
Kansas  City  v.  Arnoldia,  63  Mo.  229;  Neil 
V.  Ridge,  220  Mo.  233,  119  S.  W.  619 ;  Joplln 
ex  rel.  McKee  v.  Freeman,  125  Mo.  App.  717, 
103  8.  W.  130 ;  Haag  v.  Ward,  186  Mo.  325,  85 
8.  W.  391;  Perklnson  v.  Schnaake,  108  Mo. 
App.  255,  83  8.  W.  301 ;  Steffeu  v.  Fox,  124 
Mo.  630,  28  8.  W.  70 ;  Borough  of  Athens  v. 
Carmer,  169  Pa.  426,  32  Atl.  422;  Webb  City 
ex  rel.  v.  Aylor,  163  Mo.  App.  153,  147  S.  W. 
214 ;  St  Joseph  ex  rel.  Danaher  v.  Dillon,  61 
Mo.  App.  317)  will  be  found  the  statement 
or  the  necessary  inference  that  the  contrac- 
tor has  substantially  complied  with  the  re- 
quirements of  his  contract.  If,  in  the  case 
at  bar,  it  could  be  said  that  the  contractor 
substantially  complied  with  the  contract,  the 
cases  dted  by  appellant  would  require  that 


the  contractor  be  paid  for  the  work,  less 
that  portion  placed  on  defendant's  lot,  not 
because  of  the  quantum  meruit  statute  of 
1911,  which  was  enacted  after  the  work  in 
question  was  completed,  and  which  is  there- 
fore not  applicable,  but  because  the  courts 
prior  to  the  statute  recognized  the  injustice 
of  defeating  the  contractor  on  immaterial 
variances  from  the  strict  letter  of  his  con- 
tract and  matters  which  did  not  substan- 
tially affect  the  rights  of  the  property  own- 
er. There  is  no  showing  in  this  case  that 
all  that  part  of  the  sidewalk  in  the  parking 
could  be  added  to  or  pieced  out  and  make  a 
symmetrical  and  sightly  and  durable  side- 
walk along  defendant's  lot  The  substan- 
tial rights  of  a  property  owner  against 
whom  a  tax  blU  is  issued  may  be  affected 
through  Irregularities,  omissions,  and  dis- 
crepancies in  the  passage  of  the  ordinance, 
the  letting  of  the  contract,  and  the  Issuance 
of  the  tax  bill,  or  because  of  the  workman- 
ship, or  material  going  into  the  work,  or  be- 
cause of  the  Improper  location  of  the  im- 
provement In  the  present  case,  the  ques- 
tion of  improper  location  is  the  only  one 
urged  against  the  yalldlty  of  the  tax  bill. 
In  determining  whether  the  location  of  an 
improvement,  where  the  contractor  has  not 
strictly  complied  with  his  contract  is  a  sub- 
stantial variance  or  Invasion  of  the  defend- 
ant's private  property  rights,  each  case  must 
depend  upon  its  own  facts.  The  value  and 
extent  of  the  Improvement,  as  well  as  the 
value,  extent  and  location  of  the  land  on 
which  the  encroachment  is  made,  will  be 
taken  into  consideration.  What  might  be  a 
substantial  variance  in  one  locality  might 
obviously  be  unsubstantial  in  another.  In 
the  present  case  there  is  no  evidence  what- 
ever showing  the  value  of  defendant's  lot,  or 
what,  If  any.  Improvements  are  on  it — ^In 
fact,  nothing,  so  far  as  we  can  determine 
from  the  record  before  us,  as  to  what  is  the 
value  of  this  property,  so  that  we  might 
thereby  determine  whether  the  encroachment 
la  or  la  not  obviously  unsubstantial.  The 
trial  court  saw  fit,  under  the  evidence  pre- 
sented to  it,  to  hold  that  the  sidewalk  placed, 
as  it  was  admitted  by  appellant  to  have 
been  placed,  was  such  an  encroachment  as 
Invaded  the  substantial  rights  of  the  defend- 
ant; and,  under  the  case  as  made,  we  are 
unwilling  to  declare,  as  a  matter  of  law, 
that  the  trial  court's  finding  in  that  particu- 
lar is  erroneous.  There  Is  no  showing  made 
by  the  record  that  the  trial  court  pursued 
an  erroneous  theory  in  arriving  at  the  re- 
sult. 
The  Judgment  la  affirmed. 

ROBERTSON,   P.   J.,   and   STTJRGIS,   J., 
concur. 
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STATE  ex  reL  IBA  r.  ELLISON  et  aL,  Judges. 

{Supreme  Court  of  Miaaouri.     Dec.  24,  1913. 
Rehearing  Denied  April  2,  1914.) 

1.  Stipxtlatiohb  (i  14»)  —  Comsibtjotion  — 
Eecobd  on  Appeal. 

Where  plaintifE  agreed  that  the  words  used 
by  the  trial  judge  in  overruling  defendants 
motion  for  a  new  trial  might  be  supplied  in 
writing  by  the  trial  court  and  made  a  part  of 
the  bifi  of  exceptions,  it  waa  a  sufficient  com- 
pliance with  the  agreement  for  the  trial  judge 
to  orally   dictate  to  the  court  stenographer. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  U  24-87;   Dec.  Dig.  |  14.»] 

2.  New   Tbial   (|  157*)— Grounds— Vbbdict 
contbabt  to  evidknce. 

Defendant  after  judgment  against  it  filed 
its  motion  for  a  new  trial  in  time,  but,  after 
the  time  for  filing  such  motion  had  expired,  it 
filed  a  "auggestion"  supplementary  to  the  mo- 
tion, stating  that  the  witness  upon  whose  tes- 
timony plaxntifE  solely  relied  had  committed 
perjury.  Later  this  witness  was  tried  in  the 
criminal  court  for  the  perjury  and  acquitted, 
and  subsequently,  upon  the  hearing  of  the  mo- 
tion, such  acquittal  was  shown  by  evidence. 
The  court,  in  giving  his  reasons  for  refusing 
the  new  trial,  said  that,  when  the  ca^e  was 
ended,  if  he  had  been  the  jury  he  would  have 
decided  for  defendant,  but  nevertheless,  at  that 
timi,  he  did  not  think  the  evidence  preponder- 
ated BO  greatly  in  favor  of  defendants  as  to 
justify  setting  the  verdict  aside;  that  subse- 
quently, when  the  suggestion  was  filed  suggest- 
ing perjury,  he  determined  to  set  the  verdict 
ande,  but,  when  the  jury  in  the  criminal  court 
acquitted  the  vritness  of  the  perjury,  he  was 
thrown  bacit  to  his  original  conclusion,  and  hence 
overruled  the  motion.  BeU  that,  though  the 
court  had  no  right  to  consider  the  verdict  of 
the  criminal  jury  and  let  it  away  him  back,  it 
could  not  be  held  on  appeal  that  the  court  erred 
in  refusing  the  new  trial,  since  the  language  of 
the  court  showed  that,  except  for  the  matter 
contained  in  the  "suggestion,"  he  was  of  the 
opinion  to  let  the  verdict  stand,  and  such  ex- 
traneous matter  he  waa  not  bound  to  consider, 
though  he  might  have,  since,  by  the  common 
law.  lie  could  grant  a  new  trial  upon  his  own 
voUtion;  Be  v.  St.  1909,  §i  1994,  2023,  merely 
limiting  such  power  to  grant  only  one  new  trial 
on  the  weight  of  the  evidence  or  to  the  same 
party  on  any  one_  issue. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent.  Dig.  SS  314,  317,  818;  Dec.  Dig.  «  157.»] 

S.   APPKAL   and   EbBOB   (I   1032*)— DlSOBETION 
OF  COtJBT— BUBDEN  OF  SHOWING  PBEJUDICE. 

Though,  under  Bev.  St.  1909,  §  2023,  great 
latitude  is  given  to  the  trial  court  to  grant  new 
trials  on  ue  weight  of  the  evidence,  and  his 
discretion  will  not  be  disturbed  on  appeal,  un- 
less it  appear  from  all  the  evidence  that  a  ver- 
^ct  in  favor  of  the  party  to  whom  the  new 
trial  waa  granted  would  not  have  been  allowed 
to  stand,  such  statute  has  no  application  where 
the  trial  judge  refuaes  to  grant  a  new  trial ; 
it  being  incumbent  upon  the  complaining  party 
to  prove  to  the  appellate  court  that  error  oc- 
-curred  on  the  trial  which  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S$  4047^051;  Dec  Dig.  | 
1032.»] 

A.  New  Tbiai,  ({g  117,  152*)- Time  fob  Ap- 
plication. 

IJnder  the  express  provisions  of  Bev.  St 
1909,  i  2025,  neither  a  motion  for  a  new  trial 
nor  an  amended  or  supplemental  motion  can  be 
filed  after  four  days,  nor  may  a  motion  timely 


filed  be  amended  as  to  a  matter  of  substance 
after  such  time  lias  elapsed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  g{  238-241,  282;  Dec  Dig.  tS  117, 
152.»] 

6.  Cebtiobabi  (§  68*)— Scope  or  Bemedt. 

On  certiorari  the  Supreme  Court  can  quash 
a  judgment  of  the  appeUate  courl;  only  where 
the  facts  are  undisputed  and  such  court  refus- 
ed to  follow  the  last  previous  ruling  of  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  f$  180-182;    Dec  Dig.  §  68.*] 

Woodson,  P.  J.,  and  Bond,  3.,  dissenting. 

In  Banc.  Certiorari  by  the  State,  on  rela- 
tion of  Mary  Iba,  against  James  Ellison  and 
others.  Judges  of  the  Kansas  City  Court  of 
Appeals,  to  quash  a  judgment  (157  S.  W.  67S) 
rendered  by  them  In  the  case  of  Mary  Iba 
against  the  Chicago,  Burlington  &  Qulncy 
Ballroad  Company  and  another.  Judgment 
quashed. 

This  Is  an  original  proceeding  by  certiorari 
brought  in  this  court  against  the  respondents, 
as  judges  of  the  Kansas  City  Court  of  Ap- 
peals, to  quash  a  Judgment  rendered  by  them 
in  that  court  in  a  case  wherein  Mary  Iba  was 
respondent,  and  the  Chicago,  Burlington  & 
Quincy  Ballroad  Company  and  another  were 
appellants. 

Bespondents,  as  judges  of  said  Court  of 
Appeals,  on  the  5th  day  of  May,  1913,  ren- 
dered an  opinion  in  the.  case  of  Iba  v.  Chica- 
go, Burlington  &  Quincy  Railroad  Company 
et  al.  (hereinafter,  the  case  will  be  referred 
to  as  the  "Iba  C!ase,"  and  the  parties  thereiji 
as  the  "plaintiff"  and  the  "defendants,"  re- 
spectively), in  which  the  judgment  of  the 
trial  court  was  reversed,  and  the  case  re- 
manded for  a  new  trial.  This  opinion  has 
not  yet  been  ofilclally  reported,  but  the  same 
wUl  be  found  in  157  S.  W.  675,  where  the 
facts  of  the  case,  so  far  as  the  same  may  be 
pertinent,  and  so  far  as  the  same  may  not 
be'in  our  opinion  set  down,  may  be  read  more 
at  length.  Suffice  it  here  to  say,  that  plain- 
tiff in  the  Iba  Case,  one  Mary  Iba,  on  the 
14th  day  of  December,  1909,  filed  in  the  cir- 
cuit court  of  Buchanan  county  an  action  for 
damages  against  the  defendant  railroad  and 
another  for  the  negligent  killing  of  said  plaln- 
tiiTs  husband,  one  Frederick  B.  Iba,  which,  it 
was  averred  In  said  petition,  occurred  on  the 
13th  day  of  October,  1909,  on  account  of  the 
carelessness  and  negligence  of  defendant  rail- 
road and  one  Thomas  Phelan,  who  was  the 
conductor  of  the  passenger  train  on  which,  or 
by  means  of  which,  the  casualties  producing 
the  death  of  decedent  occurred.  Upon  the 
trial  of  the  Iba  Case,  the  plaintiff  therein 
prevailed,  and  was  by  the  verdict  of  a  Jury 
awarded  the  sum  of  $5,000  as  damages.  The 
verdict  of  the  Jury  In  the  Iba  Case  was  ren- 
dered on  the  15th  day  of  February,  1911. 

Three  days  after  the  rendition  by  the  jury 
of  its  verdict  in  the  Iba  Case,  and  on  the 
18th  day  of  February,  1911,  defendants  there- 
in filed  their  motion  for  a  new  trial,  which 
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motion,  since  It  cuts  some  considerable  figure 
In  this  case  (omitting  caption  and  other  for- 
mal parts)  we  append  as  follows : 

"Gome  now  the  defendants  In  the  above- 
entitled  cause,  and  move  the  court  to  set  aside 
the  finding.  Judgment,  and  verdict  herein, 
and  grant  the  defendants,  and  each  of  them, 
a  new  trial*  of  said  cause,  and  In  support  of 
said  motion  say : 

"(1)  The  court  erred  In  refusing  the  defend- 
ant railroad  company's  Instruction  in  the 
nature  of  a  demurrer  asked  by  said  defend- 
ant at  the  close  of  plaintiffs  testimony. 

"(2)  The  court  erred  in  refusing  defend- 
ant Phelan's  instruction  In  the  nature  of  a 
demurrer,  asked  by  said  defendant  at  ttie 
close  of  plaintlfTs  testimony. 

"(3)  The  court  erred  in  refusing  the  instruc- 
tion to  find  for  defendant  railroad  company, 
asked  by  said  defendant  railroad  company  at 
the  close  of  all  the  testimony  In  the  case. 

"(4)  The  court  erred  in  refusing  defendant 
Phelan's  Instruction  to  find  for  said  defend- 
ant Phelan,  asked  by  said  defendant  at  the 
(flose  of  all  the  testimony  in  the  case. 

"(6)  The  court  erred  In  giving  Instructions 
1,  2,  3,  4,  6,  6,  and  7,  as  asked  by  plaintiff, 
and  each  of  them. ' 

"(6)  The  court  erred  in  admitting  Improp- 
er and  illegal  testimony  offered  on  the  part 
of  the  plaintiff. 

"(7)  The  court  erred  in  excluding  proper 
and  legal  testimony  offered  on  the  part  of 
the  defendants,  and  each  of  them. 

"(8)  The  court  erred  in  overruling  and  re- 
fusing to  sustain  defendant  railroad  com- 
pany's petition  for  removal  of  this  cause  to 
the  United  States  Circuit  Court  for  the  West- 
ern District  of  Missouri,  St.  Joseph  Division, 
which  was  filed  on  the  first  day  that  this 
cause  was  returnable  to  this  court. 

"(9)  The  court  erred  in  overruling  and  re- 
fusing to  sustain  the  petition  for  the  removal 
of  tWs  cause  to  the  United  States  Circuit 
Court  for  the  Western  District  of  Missouri, 
St  Joseph  Division,  filed  by  the  defendant 
railroad  company  at  the  close  of  all  the  testi- 
mony in  the  cause. 

"(10)  The  verdict  is  against  the  evldendb. 

"(11)  The  verdict  is  against  the  weight  of 
the  evidence. 

"(12)  The  verdict  is  excessive. 

"(13)  The  verdict  is  the  result  of  passion, 
prejudice,  and  bias  on  the  part  of  the  Jury." 

Following  the  filing  of  this  motion,  on 
which  no  action  at  the  time  was  taken  by  the 
trial  court,  and  47  days  thereafter,  to  be  ex- 
act, on  the  6th  day  of  April,  1911,  defendants 
in  the  Iba  Case,  during  the  same  term  of 
court  at  which  the  verdict  aforesaid  was  ren- 
dered, appeared  and  filed  therein  a  paper 
duly  verified  by  counsel  for  defendants  as 
bMng  correct,  and  which  was  called  by  de- 
fendants "a  suggestion-  to  the  court."  This 
document  is  of  some  importance  in  this  case, 
and.  In  order  that  a  full  understanding  of 
the  facts  may  be  had,  we  append  it  In  full, 
isptlon   and   verification    omitted:      "Come 


now  the  defendants  in  the  above-entitled 
cause,  and  by  way  of  suggestion  to  the  court 
as  to  the  granting  of  a  new  trial  in  tills 
cause  and  setting  aside  the  verdict  rendered 
herein,  and  as  supplementary  to  and  in  sup- 
port of  their  motion  therefor,  heretofore  filed 
herein,  state  that  on  the  trial  of  this  cause 
during  the  present  term  of  this  court  plain- 
tiff introduced  two  witnesses,  to  wit,  Claude 
Atterbury  and  Albert  Rise,  who  claimed  in 
their  testimony  to  have  been  present  at  the 
town  of  Easton,  in  the  county  of  Buchanan,  . 
state  of  Missouri,  on  the  13th  day  of  October, 
1010,  when  Frederick  Iba,  the  deceased  hus- 
band of  the  plaintiff,  was  struck  and  killed 
by  a  passenger  train  of  the  defendant  rail- 
road company,  and  that  plaintiff  Introduced, 
no  other  witnesses  who  knew  or  claimed  to 
know  the  facts  In  relation  to  the  killing  of 
said  deceased,  or  claimed  to  have  been  pres- 
ent at  the  time;  that  the  said  Albert  Rise  on 
said  trial  was  duly  sworn,  and  testified  that 
he  was  present  at  said  town  of  Easton  on 
said  day,  and  was  standing  on  the  platform, 
of  the  depot  at  said  place,  and  that  he  saw 
said  deceased  board  the  passenger  train  of 
said  defendant  railroad  company,  and  that  he 
saw  the  defendant  Phelan  catch  hold  of  said 
deceased,  and  puU  and  push  iilin,  thereby 
causing  the  said  deceased  to  strike  a  truck 
standing  on  said  depot  platform,  and  fall, 
from  said  train;  that,  in  truth  and  fact,  the 
said  witness,  Albert  Rise,  was  not  present 
at  said  time  and  place,  and  did  not  see  the- 
said  defendant  board  said  train,  and  did  not 
see  said  defendant  Phelan  catch  hold  of  said 
deceased,  and  pull  or  push  him,  and  knew 
nothing  of  his  own  knowledge  or  as  an  eye- 
witness of  what  occurred  at  said  depot,  at 
the  time  said  deceased  was  struck  and  in-' 
Jured:  but,  on  the  contrary,  these  defendants 
say  and  allege  that  said  Albert  Rise  on  the- 
day  and  at  the  time  said  Frederick  Iba,  de- 
ceased, was  struck  and  injured  and  died,  was 
about  three  miles  distant  from  said  town  of 
Easton,  engaged  in  picking  and  pacldng  ap- 
ples, in  company  with  a  number  of  other 
persons,  and  that  said  Rise,  at  the  trial  ot 
said  cause,  in  the  testimony  given  by  him,' 
knowingly  and  willfully  testified  falsely  to- 
the  facts  hereinbefore  set  out;  ttiat,  in  sup-' 
port  hereof,  these  defendants  file  herewith 
the  affidavits  of  Bert  Ruoff,  Chris  Ruoff, 
Daisy  Ruoff,  LUlle  Wright,  George  Wright, 
Frank  Willis,  John  Wogan,  and  Allen  Estes; 
that  the  defendants  bad  no  knowledge  or  In- 
formation as  to  the  falsity  of  the  testim<Miy 
of  said  Rise,  until  after  the  lapse  of  more 
than  four  days  from  the  time  the  verdict  of ' 
the  Jury  was  returned  herein." 

To  the  above  paper,  as  stated  therein,  there 
were  attached  and  filed  with  it  eight  certain 
affidavits  of  the  persons  in  such  suggestion 
named,  tending  to  show  the  facts  urged  in . 
the  suggestion;  that  is  to  say,  that  Albert 
Rise,  the  witness  named  in  the  suggestion, 
was  not,  in  fact,  present  at  the  time  of  the 
kllling  of  said  Frederick  Iba,  but  that  he- 
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was  more  than  three  miles  away,  and  that  he 
never  saw  the  accident,  or  any  part  thereot 
On  April  5,  1911,  the  day  preceding  the  filing 
of  this  suggestion  and  the  affidavits  accom- 
panying the  same,  Albert  Rise,  the  witness 
named  therein,  was  Indicted  by  a  grand  Jury 
of  Buchanan  county  for  perjury,  charged  in 
the  Indictment  to  have  been  committed  by 
him  in  the  Iba  Case  under  the  drcomstances 
foreshadowed  by  the  suggestion. 

Thereafter  said  Rise  was  tried  upon  this 
charge  of  perjury  on  the  18th  day  of  April, 
1911,  in  the  criminal  court  of  Buchanan  coun- 
ty, and  by  the  verdict  of  a  jury  In  the  lat- 
ter court  was  found  not  guilty.  Thereupon, 
and  on  the  same  day,  to  wit,  the  18th  day  of 
April,  1911,  certified  copies  of  the  indictment 
In  the  case  of  the  State  of  Missouri  v.  Rise, 
of  the  verdict  of  the  Jury  acquitting  Rise 
thereof,  and  of  the  Judgment  of  the  criminal 
court  discharging  him  were  ofTered  in  evi- 
dence in  the  Iba  Case  in  contravention  and 
disproof  of  the  said  suggestion,  with  the 
affidavits  attached,  which  had  been  by  the 
defendants  in  said  case  theretofore  filed.  It 
will  be  noted  that  the  latter  papers  were  filed 
57  days  after  the  expiration  of  the  time 
moitloned  by  statute  within  which  motions 
for  a  new  trial  following  a  verdict  oiay  be 
filed.  In  the  meantime,  from  the  date  of  the 
rendition  of  the  verdict  in  the  Iba  Case  un- 
til the  19th  day  of  April,  1911,  the  circuit 
court  of  Buchanan  county  had  continued  in 
session  in  the  regular  January  term,  1911, 
of  said  court,  without  having  adjourned  to 
court  In  course.  The  motion  for  a  new  trial 
in  the  Iba  Case,,  which  had  then  been  on  file 
some  57  or  58  days,  was  taken  up  by  Judge 
Rusk,  the  regular  judge  of  the  circuit  court 
of  Buchanan  county,  in  whose  division  the 
Iba  Case  was  then  pending,  and  by  him  over- 
ruled. 

During  the  consideration  of  this  motion, 
and  while  Judge  Rusk  was  in  the  act  of  pass- 
ing upon  It,  and  while  overruling  it,  he  made, 
as  appears  from  the  context,  certain  remarks 
indicating  the  condition  of  his  mind  upon 
certain  conclusions  and  views  held  by  him 
touching  the  case  and  the  mental  processes  by 
which  these  conclusions  and  views  had  been 
reached.  At  the  time  of  their  initial  making 
these  remarks  were  not  taken  down.  Subse- 
quently, however,  and  inferably  Just  follow- 
ing the  overruling  of  the  motion  for  a  new 
trial,  the  following  colloquy  occurred: 

"Mr.  Phillip :  I  would  like  for  your  honor 
to  let  the  record  show  the  remarks  your 
honor  made  in  overruling  defendants'  motion 
for  a  new  trial. 

"The  Court:  Tou  want  to  get  this  whole 
thing  before  the  Court  of  Appeals,  and  let 
them  say,  and  I  would  be  glad  for  them  to 
dolt 

"Mr.  Crow :  Then  your  honor  can  write  out 
your  honor's  views  on  this  question,  and  I 
will  agree  to  have  It  made  a  part  of  the  bill 
of  exceptions. 

"Mr.  Phillip:   I  would  like  for  your  honor 


to  state  it  That  your  honor  says,  that  you 
felt  a  new '  trial  in  this  case  ought  to  be 
granted,  but  you  felt  that,  under  the  legal 
rule,  you  were  not  permitted  to  grant  it,  that 
is  the  substance  of  it 

"The  Court:  That  approaches  what  I  said. 
What  I  tried  to  say  was  this:  That  in  the' 
original  trial  of  this  Iba  Case,  if  the  deci- 
sion of  the  case  had  been  left  to  me,  I  would 
have  decided  for  the  defendants,  but,  when 
the  case  was  ended,  I  did  not  feel  that  the 
preponderance  of  the  evidence  was  so  greatly 
in  favor  of  the  defendants  as  to  warrant  me 
in  setting  the  verdict  aside.  Afterwards 
these  affidavits  were  filed  against  Rise,  and 
that  threw  such  a  suspicion  in  my  mind 
against  his  testimony  that  I  felt  constrained 
then  to  set  the  verdict  aside.  Afterwards 
Rise  was  indicted  and  tried  in  the  criminal 
court  and  acquitted.  Then  I  felt  that  I 
ought  to  respect  the  verdict  of  that  Jury  and 
sustain  the  verdict  of  this  Jury,  and  I  felt 
constrained  to  that  by  my  respect  for  the 
machinery  of  courts  and  trials.  Then,  if  I 
shut  this  out,  if  I  shut  the  right  of  these 
two  juries  out  and  get  back  to  my  own  con- 
clusions, weighing  Risers  testimony  a*  affect- 
ed hy  the  suspicions  that  had  'been  thrown  in 
my  mind  and  everything  that  I  had  learned 
about  the  case,  then  I  would  still  conclude 
that  the  verdict  ought  to  be  set  aside,  but  I 
feel  that  I  ought  to  defer,  and  that  I  am 
outweighed  and  overruled  by  the  verdict  of 
this  Jury  and  the  conclusion  of  the  Jury  In 
the  criminal  court 

"Mr.  Phillip :  And,  in  substance,  that,  per- 
sonally, the  court  feels  that  the  verdict  ought 
to  be  set  aside,  but  you  don't  think  you  ought 
to  set  it  aside,  in  view  of  the  two  verdicts  re- 
turned, one  In  the  criminal  court,  and  one 
here? 

"The  Court:  Yes,  sir;  that  Is  it  Now,  if 
they  can  give  us  any  light  on  that.  It  may 
help  out  some  other  time." 

From  the  verdict  and  judgment  rendered  in 
the  Iba  Case,  the  defendants  took  and  perfect- 
ed an  appeal  to  the  Kansas  City  Court  of  Ap- 
peals, in  which  court,  before  the  case  reached 
the  stage  at  which  we  find  it,  it  enjoyed  a  fit- 
ful and  somewhat  tempestuous  career.  It 
seems  to  have  been  twice  affirmed,  and  to  have 
had  sustained  therein,  following  such  affirm- 
ances, two  several  motions  for  rehearings, 
finally  coming  on  to  be  heard,  after  Hon.  Fran- 
cis H.  Trimble  bad  become  one  of  the  Judges  of 
said  Kansas  City  Court  of  Appeals.  On  the 
5th  day  of  May,  1913,  Judge  Trimble  ren- 
dered an  opinion  In  the  case  (in  which  Judge 
Ellison  concitrred,  but  to  which  Judge  John- 
son dissented),  in  which  the  case  was  re- 
versed and  remanded  upon  the  ground,  as  the . 
opinion  which  is  before  us  discloses:  "That 
the  record -shows  the  trial  court  was  convinced 
a  new  trial  should  be  granted,  and  also 
shows  that  he  did  not  follow  his  own  judg- 
ment, but  erroneously  took  the  view  that  he 
should  be  governed  by  the  action  of  the  Jury  - 
in  the  criminal  court    This  was  error.     He 
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had  no  legal  right  to  substltate  the  Judg- 
ment of  that  jury  for  his  own  Judgment 
The  matter  before  him  was  one  question; 
the  one  before  that  Jury  was  an  entirely  dif- 
ferent question.  The  parties  were  difTerent, 
the  issue  was  different,  and  the  amount,  qual- 
ity, and  quantity  of  evidence  required  by  the 
law  was  different" 

Following  the  rendition  of  the  opinion  In 
the  Iba  Case  by  the  Kansas  City  Court  of 
Appeals,  this  action  of  certiorari  was  brought, 
for  the  purpose  of  reviewing  the  action  of 
the  Kansas  City  Court  of  Appeals  and  of 
quashing  the  judgment  by  them  rendered, 
should  It  be  found  by  us  that  the  Court  of 
Appeals  had,  in  the  opinion  rendered,  failed, 
neglected,  or  refused  to  follow  the  last,  pre- 
vious, and  controlling  holding  of  this  court  on 
a  matter  of  law. 

We  deem  this  a  sofSclent  statement  of  the 
points  Involved  in  the  controversy  before  us, 
but,  should  Insufficient  light  by  reason  of 
lack  of  facts,  be  thrown  upon  the  case  by  the 
subjoined  opinion,  other  facts  may  be  ob- 
tained and  the  whole  case  seen  at  length  as 
reported  under  the  style  of  Iba  v.  Chicago, 
Burlington  &  Quincy  Railroad  Co.  et  al., 
157  S.  W.  675,  to  which  reference,  In  such 
contingency,  is  hereby  made. 

John  S.  Boyer,  of  St  Joseph,  and  Chas  C. 
Crow,  of  Kansas  City,  for  relator.  O.  M. 
Spencer  and  Culver  4  Phillip,  both  of  St 
Joseph,  for  respondents. 

PARIS,  J.  (after  stating  the  facts  as 
above).  Under  the  state  of  facts  recited 
above  we  are  asked,  in  the  exercise  of  our 
superintending  control  over  the  several  Courts 
of  Appeals  (section  6,  Am.  of  1884,  Cons,  of 
Mo.),  to  quash  the  Judgment  rendered  by  the 
Kansas  City  Court  of  Appeals,  pursuant  to 
the  opinion  handed  down  in  the  Iba  Case, 
and  to  direct  that  court  to  rehear  said  cause 
and  to  determine  it  in  accordance  with  the 
rulings  of  this  court  in  the  case  of  Bank  v. 
Porter,  148  Mo.  176,  49  S.  W.  982,  and  Mlr- 
rielees  v.  Wabash  Railroad  Co.,  163  Mo.  loc. 
dt  490,  68  S.  W.  718,  and  other  cases  cited, 
having  reference  to  the  time  of  filing  motions 
for  a  new  trial  and  of  amending  same,  with 
which,  relator  avers,  the  holding  of  the  Court 
of  Appeals  in  the  Iba  Case  conflicts. 

All  of  the  contentions  between  learned 
counsel,  all  of  the  points  of  difference  strenu- 
ously urged  In  the  Kansas  City  Court  of 
Appeals,  and  now  here  again  urged  in  this 
action,  to  review  the  action  of  that  court,  are 
based  upon  the  language  used  by  the  learned 
nisi  prlus  court  after  he  had  ruled  adversely 
to  the  defendants'  contentions  upon  the  mo- 
tion for  a  new  trial.  Exactly  and  In  his 
exact  words,  what  the  court  nisi  said  we 
have  not  nor  have  we  ever  had,  before  us. 
Something  of  pith  and  moment  apropos  to 
the  matter  in  hand  he  must  have  said,  If 
we  are  to  Judge  of  it  by  the  commotion 
which  a  bare  repetition — a  subsequent  sup- 
plying of  it — has  raised. 


[1]  Learned  counsel  for  relator  here,  who 
were  and  are  likewise  counsel  for  plaintiff, 
Mrs.  Iba,  strenuously  insist,  both  in  their 
bri^s  and  in  oral  argument,  that  the  lan- 
guage used  by  Judge  Rusk  has  no  place  in 
the  record;  for  the  reason  that  while  coun- 
sel consented  that  the  words  theretofore  used 
by  Judge  Rusk,  when  he  passed  upon  the 
motion  for  a  new  trial,  might  be  supplied  in 
tcritinff  hy  the  trial  court  and  made  a  part 
of  the  bill  of  exceptiont,  that  counsel  did  not 
consent  that  the  language  of  Judge  Rusk  could 
be  supplied  by  oral  dictation  to  the  court  ste- 
nographer and  transcribed,  and  thus  be  carried 
into  the  bill  of  exceptions.  We  think  this 
view  of  counsel  for  the  relator  Is  too  narrow 
and  technical,  under  the  modem  methods  of 
expediting  court  matters  and  all  other  human 
business  affairs  by  dictating  that  which  it 
Is  desired  to  have  written  to  a  stenographer, 
who  afterwards  transcribes  it  and  thus  does 
the  physical  labor  of  writing  a  thing,  but 
has  no  part  In  the  mental  labor  involved  In 
clothing  the  thought  in  words.  Besides,  when 
Judge  Rusk  came  to  sign  the  bill  of  excep- 
tions, ample  opportunity  was  afforded  to 
him  to  say  that  which  he  intended  to  say,  if 
he  was  not  correctly  reported.  We  think  re- 
lator is  bound  by  what  Judge  Rusk  said  as 
a  matter  of  fact;  whether  or  not  the  time 
and  circumstances  under  which  it  was  said 
grlve  it  legal  potency  Is  another  qnestlon. 
We  doubt,  however,  whether  relator  is  bound 
upon  the  strict  letter  of  his  agreement  by 
what  learned  counsel  for  respondents  (who 
was  likewise  of  counsel  for  defendants)  said 
in  the  colloquy  which  has  caused  this  trouble. 

[2]  Patent  it  is  that.  If  what  was  said  by 
Mr.  Pbllllp,  to  which  the  court  nisi  consent- 
ed merely  and  perhaps  carelessly.  Is  left  out 
of  consideration  (and  most  probably  even 
with  this  regarded),  a  casual  examination  of 
the  language  of  Judge  Rusk  discloses  that 
he  did  finally  act  according  to  his  own  first 
conclusion  and  Judgment  as  they  were  made 
upon  his  mind  by  the  trial  of  the  case.  "That 
approaches,"  says  Judge  Rusk,  "what  I  said. 
What  I  tried  to  say  was  this:  That  In  the 
original  trial  of  this  Iba  Case,  if  the  decision 
of  the  case  had  been  left  to  me,  I  would 
have  decided  for  the  defendants,  but  when 
the  oate  wot  ended,  I  did  not  feel  that  the 
preponderance  of  the  evidence  waa  to  ffreatly 
in  favor  of  the  defendants  as  to  warrant  me 
in  setting  the  verdict  aside."  What  does  he 
here  express?  Clearly  his  views  before  those 
views  were  shaken  by  the  extraneoiis  matter 
of  the  suggestion  with  affidavits  attached 
whldi  came  into  the  case  some  47  days  after 
the  trial  ended.  What  does  he  say  he  would 
have  done  but  for  these  affidavits?  Sustained 
the  verdict  evidently,  for  so  be  expresses  him- 
self when  he  says:  "When  the  case  %ca»  end- 
ed, I  did  not  feel  that  the  preponderance  waa 
to  greatly  in  favor  of  the  defendanta  at  to 
toarrant  me  in  tetting  the  verdict  atide." 
When  did  he  change  his  mind,  and  what 
caused  the  change?    Indubitably  only  upon 
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the  filing  of  tbe  suggestion  and  affidavits; 
for  he  says:  "Afterwards  these  affidavits 
were  filed  against  Rise,  and  that  threto  tueh 
a  suspicion  in  my  mind  that,  I  felt  constrain- 
ed (hen  to  set  the  verdict  aside."  The  In- 
ference of  perjury  arising  from  the  contents 
of  the  affidavits,  It  then  clearly  appears,  Is 
what  shook  the  learned  court  from  the  view 
be  held  when  the  case  was  ended.  Later  he 
was  driven  from  this  view  Inferably,  except 
for  the  suspicion  caused  by  the  affidavits, 
back  to  bis  original  position  by  the  fact  that 
Rise  was  Indicted  for  the  identical  perjury 
charged  In  the  self-same  affidavits  which  cre- 
ated the  suspicion  in  the  mind  of  the  court, 
tried  therefor  by  a  court  of  competent  juris- 
diction, and  acquitted — triumphantly,  coun- 
sel for  relator  Impresses  upon  us. 

Upon  this  be  felt  that  the  verdict  of  the 
jury  In  tbe  criminal  case  ought  to  have  such 
weight  as  to  relieve  his  mind  of  tbe  sus- 
picions Inserted  therein  by  tbe  affidavits,  and 
that  be  ought,  as  a  duty  made  incumbent 
upon  blm  by  law,  to  respect  the  verdict  of 
acquittal  and  give  full  force  and  validity  to 
tbe  verdict  of  tbe  jury  in  tbe  Iba  Case.  Thus 
the  learned  trial  judge,  having  been  blown 
from  his  course  by  affidavits  filed  47  days  too 
late,  was  blown  back  thereto  by  a  verdict  of 
acquittal  in  another  case  rendered  57  days 
after  tbe  expiration  of  the  time  to  lawfully 
file  a  motion  for  a  new  trial.  It  may  be 
urged  that  Judge  Rusk  never  was  again  In 
a  condition  of  mind  to  let  tbe  verdict  stand, 
when  his  judgment  was  not  colored  by  the 
fact  of  the  affidavits  against  Rise,  or  by  tbe 
verdict  of  acquittal  In  bis  favor.  This  we 
must  concede,  for  so  his  own  words  advise 
us:  "If  I  shut  tbe  right"  of  these  two  Juries 
"out  and  get  back  to  my  own  conclusions, 
iceighinff  Rise's  testimony  at  affected  liy  the 
tunpicions  that  had  teen  throum  in  my  mind 
and  everj/thing  that  I  had  learned  aliout 
the  case,  then  I  would  still  conclude  that  the 
verdict  ought  to  be  set  aside." 

But  all  of  this  goes  to  show  that  he  did  not 
Intend  to  sustain  the  motion  for  a  new  trial 
till  tbe  affidavits  were  filed,  and  that  his  wav- 
ering, as  be  admits  It  to  have  existed,  was 
solely  and  wholly  caused  by  matters  occur- 
ring long  after  tbe  trial.  That  no  such 
condition  of  mind  existed  when  tbe  motion 
for  a  new  trial  was  filed  in  tbe  Iba  Case  the 
court  himself  says  in  language  which  is  un- 
mistakable. This  Is  clear,  even  if  we  give 
full  force  and  eftect  to  the  consent  vouchsaf- 
ed by  the  court  as  to  tbe  views  of  learned 
counsel  for  tbe  railroad  as  written  by  the 
latter  into  this  colloquy. 

If  It  were  not  for  tbe  excerpt  which  we 
quote  below  and  which  specifically  shows  tbe 
contrary,  we  would  gather  from  the  whole 
context  of  the  opinion  that  the  Kansas  City 
Court  of  Appeals  placed  a  different  inter- 
pretation upon  the  language  of  Judge  Rusk 
from  what  we  here  place  upon  it.  We  have 
set  out  already  herein  exactly  what  Judge 
Busk  said  when  be  supplied  the  language 


which  he  used  in  passing  upon  the  motion 
for  a  new  trial.  We  have  tried  to  analyze 
this  language  and  give  our  view  of  what 
Judge  Rusk  meant.  However,  here  is  what 
the  learned  judge  who  wrote  the  opinion  of 
the  court  in  the  Kansas  City  Court  of  Ap- 
peals says  Judge  Rusk  meant  to  say:  "To 
put  it  in  another  way,  the  court  says:  'If 
this  case  had  been  left  to  me,  I  would  have 
decided  It  the  other  way,  and,  when  the 
case  was  ended,  I  felt  that  the  preponderance 
of  the  evidence  was  with  the  defendants,  but 
it  was  not  so  greatly  In  their  favor  as  to 
warrant  me  in  setting  tbe  verdict  aside.  I 
felt  this  way  even  before  I  knew  that  one 
of  the  witnesses  was  charged  with  iierjury. 
Afterwards,  when  these  affidavits  were  filed, 
I  felt  constrained  then  to  set  the  verdict 
aside.  But  I  learn  that  Rise  has  been  ac- 
quitted of  perjury  by  a  jury  in  the  criminal 
court,  and  7  feel  that  I  ought  to  respect  the 
verdict  of  that  jury,  and  I  feel  that  way  6e- 
oaute  of  my  respect  for  the  machinery  of 
courts  and  trials,  not  because  my  views  as  to 
the  weight  of  the  evidence  have  changed..  In 
fact,  when  I  shut  out  the  acquittal  of  this 
other  jury,  and  get  back  to  my  oion  conclu- 
sions, weighing  Rise's  testimony,  and  know- 
ing what  I  do  about  the  case  tried  before  me, 
I  still  conclude  that  the  verdict  ought  to  be 
set  aside,  but  I  will  not  do  so  out  of  regard 
for  the  trial  in  tbe  criminal  court' " 

It  will  be  noted  that  the  learned  court  yet 
retains  in  its  analysis  of  Judge  Rusk's  posi- 
tion, words  which  strike  us  as  controlling; 
that  is  to  say:  "When  tlie  case  was  ended, 
I  f^t  that  the  preponderance  of  the  evidence 
was  with  the  defendants,  but  it  was  not  so 
greatly  in  their  favor  as  to  warrant  me  in 
setting  the  verdict  aside.  I  felt  this  way 
even  before  I  knew  that  one  of  the  witnesses 
was  charged  with  perjury." 

[t]  If  the  view  taken  by  the  Kansas  City 
Court  of  Appeals  bad  disclosed  a  mistake  of 
facts,  bad  shown.  In  other  words,  that  tbe 
court  found  that  Judge  Rusk  was  of  tbe 
view,  even  before  the  affidavits  charging  per- 
jury were  filed,  and  before  tbe  verdict  of 
acquittal  came  In,  that  the  preponderance  of 
tbe  evidence  was  so  greatly  in  favor  of  the 
defendants  as  to  warrant  him  in  setting  the 
verdict  aside,  then  a  different  question  would 
be  here.  But,  tUl  these  untimely  extraneous 
matters  were  injected  Into  tbe  case,  Judge 
Rusk  Intended  to  let  the  verdict  stand.  Bv- 
erythlng  he  said  about  It  so  indicates,  and, 
from  the  language  used,  the  Court  of  Appeals 
Itself  so  found.  If  he  had  set  this  verdict 
aside,  a  different  question  entirely  would  be 
before  us: 

Because,  as  we  read  tbe  statute  (section 
2023,  R.  S.  1909),  great  latitude  is  allowed  to 
the  trial  court  in  granting  one  new  trial  on 
the  ground  of  the  weight  of  the  evidence.  By 
our  holdings,  also,  we  have  referred  this  mat- 
ter to  tbe  sound  judicial  discretion  of  the 
court  nisi,  and  have  held  almost  uniformly 
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that  the  action  of  the  court  below  In  granting 
a  new  trial  for  the  reason  that  the  verdict 
of  the  Jury  Is  against  the  weight  of  the  evi- 
dence will  not  be  disturbed  on  appeal,  unless 
it  appear  from  all  of  the  evidence  in  the 
case  that  a  verdict  in  favor  of  the  party  to 
whom  the  new  trial  was  granted  would  not 
liave  been  allowed  to  stand.  Fltzjohn  v.  St 
Louis  Transit  Co.,  183  Mo.  loe.  clt  78,  81  S. 
W.  907 ;  Casey  v.  Transit  Co.,  186  Mo.  232, 
85  S.  W.  357;  Warner  v.  Railroad,  178  Mo. 
loc.  clt  129,  77  S.  W.  67;  Haven  v.  Rail- 
road, 155  Mo.  loc.  Cit  229,  55  S.  W.  1035; 
Hoepper  v.  Southern  Hotel  Co.,  142  Mo. 
387,  44  S.  W.  257;  Ottomeyer  v.  Prltchett 
178  Mo.  loc.  dt  165,  77  S.  W.  62 ;  Hemdon 
V.  Lewis,  175  Mo.  116,  74  S.  W.  976 ;  Ewart 
V.  Penlston,  233  Mo.  695,  136  S.  W.  422; 
Hlggins  T.  Higgins,  243  Mo.  171,  147  S.  W. 
962.  But  clearly  this  statute  has  no  applica- 
tion In  a  converse  sense;  that  is,  if  the 
learned  trial  court  refuse  to  grant  a  new 
trial  on  this  ground  or  any  other  urged  npon 
him,  It  is  incumbent  ui)on  the  appellant  to 
prove  to  the  appellate  court,  in  order  to  rebut 
the  presumption  entertained  of  right  action 
(State  V.  Burns,  85  Mo.  47;  Finkelnburg's 
Appellate  Practice,  149)  that  error  occurred 
upon  tlic  trial,  and  to  prove  also,  unless  we 
Judicially  notice  it,  that  the  error  which  oc- 
curred wns  80  prejudicial  as  to  require  re- 
versal, before  reversal  will  be  warranted. 
Section  2082,  R.  S.  1909. 

The  common-law  power  of  a  court  of  gen- 
eral Jurisdiction  to  grant  new  trials  upon 
the  court's  own  volition  has  not  been  abro- 
grated  by  any  statute  in  this  state.  Stand- 
ard MllUng  Co.  V.  Transit  Co.,  122  Mo.  loc. 
dt  270,  26  S.  W.  704 ;  Hewitt  v.  Steele,  118 
Mo.  463,  24  S.  W.  440.  And  the  courts  nisi 
may  yet  grant  new  trials  in  the  exercise  of 
their  inherent  or  common-law  powers,  for 
reasons  to  be  by  the  court  set  forth  in  its 
order,  though  such  reasons  are  not  urged  in 
the  motion  for  a  new  trial.  The  right  to 
grant  new  trials  on  the  ground  of  the  weight 
of  the  evidence  has  been  limited,  however,  by 
statute  to  one  new  trial  on  this  ground,  so 
that  the  trial  court  may  not  perennially 
usurp  the  functions  of  the  Jury  and  substi- 
tute the  court's  Judgment  for  that  of  the 
triers  of  fact  upon  matters  of  pure  fact 
Section  2023,  R.  S.  1909 ;  Ewart  v.  Penlston, 
233  Mo.  loc.  dt  707,  136  S.  W.  422.  The 
right  also  to  grant  to  the  same  party  more 
than  one  new  trial  on  any  one  issue  is  lim- 
ited by  statute.  Section  1994,  R.  S.  1909.  As 
stated,  both  of  these  sections  are  limitations 
upon  the  powers  of  the  trial  courts,  as  such 
powers  Inhered  in  courts  of  general  Jurisdic- 
tion at  common  law. 

So  much  upon  both  views  being  fairly  well 
resolved,  did  Judge  Rusk,  under  the  author- 
ities in  this  state,  err  when  be  refused  to  set 
aside  the  verdict  in  the  Iba  Case?  We  think 
not  To  us  nothing  is  clearer  than  that  he 
did  not  bare  the  intention  to  set  aside  tlie 


verdict  till  affidavits  were  filed  attacking  the 
witness  Rise,  for  that,  as  it  was  charged,  he 
had  perjnred  Iilmself  upon  the  Iba  trial. 
Shaken,  howevec,  as  we  say  above  in  another 
figure,  from  his  Judicial  plumb  by  the  sus- 
pidons  thus  thrown  into  his  mind,  he  never 
regained  exactly  the  attitude  toward  the  case 
which  he  had  held  "when  the  trial  was 
ended."  If  the  method  of  his  being  shaken 
from  his  original  view  bad  been  a  lawful  and 
proper  one,  we  would  not  hesitate  to  say  that 
he  was  not  warranted  by  law  in  barkening 
to  the  verdict  of  the  trial  Jury  in  the  criminal 
case.  This  verdict  La  the  .criminal  trial  was 
not  binding  upon  him  as  a  rule  of  decision 
in  the  matter  of  determining  whether  Rise 
had  perjured  himself  upon  the  trial  of  the 
Iba  Case.  But  Judge  Rusk  was  not  of  the 
opinion  that  he  ought  to  set  aside  the  Iba 
verdict  till  his  mind  was  poisoned  by  sus- 
picions created  therein  by  extraneous  mat- 
ters thrust  into  the  case  45  days  after  the 
time  to  file  a  motion  for  a  new  trial,  or  an 
amended  motion  for  a  new  trial,  had  ex- 
pired. If  he  had  been  in  such  mind  till  then, 
or  even  If  the  learned  Court  of  Appeals  had 
found  that  he  was  till  then  in  such  mind, 
we  would  not  rule  here  as  we  shall,  for  rea- 
sons ultimately  herein  to  be  set  out 

The  case  indubitably  turns  on  the  single 
question  applied  to  the  facts  in  Judgment: 
Is  a  trial  court  compelled  to  consider  mat- 
ters and  things  urged  in  a  motion  for  a  new 
trial  filed  out  of  time?  We  have  seen  that 
he  may  do  so ;  that  he  might  have  granted  a 
new  trial  in  this  identical  case  and  kept 
well  within  his  rights.  But  are  we  to  con- 
vict him  of  error  because  he  refused  to  be 
moved  to  exercise  his  Judicial  discretion  to 
grant  a  new  trial  by  such  matters  so  un- 
timely filed,  even  though  the  doubt  in  hla 
mind  was  likewise  resolved  by  tbe  considera- 
tion of  a  matter  legally  forbidden  to  be  con- 
sidered? We  think  not  though  we  keenly 
perceive  how  nearly  tbe  periphery  of  this 
view  is  tangent  to  the  views  expressed  in  the 
learned  opinion  of  the  Court  of  Appeals.  He 
ought  we  think,  to  be  governed.  In  the  exer- 
cise of  his  discretion  in  this  behalf,  by  Judi- 
cial reasons,  and  by  the  law  as  it  moves  in 
its  usual  and  recognized  -channels.  He  ought 
not  to  act  arbitrarily,  or  be  moved  by  hold- 
ing a  private  primary  election,  or  be  gov- 
erned by  auguries,  as  the  Romans  were  by  tbe 
flights  of  birds,  or  foretell  the  legal  proprie- 
ty of  a  new  trial  by  the  thickness  of  the  com 
husks,  as  rural  weather  prophets  forecast  the 
coming  of  a  hard  winter.  So,  by  reductlo  ad 
absurdum,  we  try  to  make  clear  the  point  In 
mind. 

[4]  Whatever  the  rule  may  be  in  other  Ju- 
risdictions, It  is  well  settled  that  in  this 
state  neither  a  motion  for  a  new  trial  nor  an 
amended  or  supplemental  motion  for  a  new 
trial  may  be  filed  after  tbe  expiration  of  the 
four  days  fixed  by  statute  fsectlon  2025.  R. 
S.  1909);   nor  may  a  motion  timely  filed  be 
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amended  In  matter  of  substance  after  such 
time  has  elapsed  (Bank  v.  Porter,  148  Mo. 
176,  49  S.  W.  982;  Mlrrielees  v.  Wabash 
Railroad  Co.,  163  Mo.  470,  6?  S.  W.  718; 
Bank  y.  Bennett,  138  Mo.  494,  40  S.  W.  97; 
State  T.  Dusenberry,  112  Mo.  277,  20  S.  W. 
461).  Upon  this  identical  point  this  court,  in 
the  case  of  Bank  t.  Porter,  148  Mo.  loc.  cit 
183,  49  S.  W.  984,  said:  "Sectton  2243,  Re- 
vised Statutes  1889,  proTides  that  'all  mo- 
tions for  new  trials  and  In  arrest  of  judg- 
ment shall  be  made  within  four  days  after 
the  trial,  if  the  term  shall  so  long  continue; 
and  if  not,  then  before  the  end  of  term,'  and 
Is  clearly  mandatory,  leaving  no  discretion 
whatever  in  the  court  with  respect  to  the 
time  of  filing  such  motions.  Nor  does  it 
make  any  exception  upon  the  gronnd  of  new- 
ly discovered  evidence,  or  anything  else 
which  may  occur  or  be  discovered  after  the 
expiration  of  the  time  fixed  thereby  in  which 
the  motion  is  required  to  be  filed.  The  merit 
of  such  a  motion  with  respect  to  its  filing 
has  nothing  to  do  with  it  Whether  meri- 
torious or  otherwise,  it  must  be  filed  within 
the  prescribed  time.  State  v.  Brooks,  92  Mo. 
542  [5  S.  W.  257,  330] ;  Maloney  v.  Railroad, 
122  Mo.  106  [26  S.  W.  7<«] ;  City  of  St  Jo- 
seph V.  Roblson,  126  Mo.  1  [28  S.  W.  166]." 

That  which  was  offered  to  the  trial  court 
in  the  Iba  Case  by  way  of  a  sugpettion  and 
affidavits,  45  days  after  the  time  to  file  a  mo- 
tion for  a  new  trial  had  expired,  was  newly 
discovered  evidence;  no  more  and  no  less. 
The  nature  of  it  cannot  be  glozed  over  by 
calling  it  "a  suggestion."  The  defendants  in 
tile  It>a  Case  may  not  accomplish  by  indirec- 
tion that  which  they  could  not  do  directly. 
By  statute  the  court  is  expressly  authorized 
to  grant  a  new  trial  if  the  court  is  satisfied 
that  perjury  has  been  committed  upon  the 
trial  (section  2022,  R.  S.  1009) ;  but  aide  by 
side  with  this  section  is  the  further  provi- 
sion that:  "All  motions  for  new  trials  and  in 
arrest  of  Judgment  shall  be  made  within  four 
days  after  the  trial"  (section  2025,  R.  S. 
1909). 

We  conclude  that  Judge  Rusk  had  no  legal 
right  to  consider  either  the  suggestion  and 
affidavits  filed  by  the  defendants  45  days  out 
of  time,  or  the  papers  showing  the  acquittal 
of  Rise,  filed  57  days  out  of  time.  He  ought 
not,  under  the  facts,  to  have  considered  these 
for  any  purpose  in  the  Iba  Case,  because 
they  were  all  untimely  filed ;  that,  since  Judge 
Rusk  was  convinced  before  the  affidavits 
attacking  Rise  were  filed  that  "the  prepon- 
derance of  the  evidence  was  with  the  defend- 
ants, iut  not  so  greatly  in  their  favor  ai  to 
toarrant  him  in  setting  the  verdict  aside,"  no 
error  meet  for  reversal  may  be  based  upon 
the  fact  that  his  views  on  the  question  of  the 
weight  of  the  evidence  were  temporarily 
shifted  by  extraneous  matters  injected  Into 
the  case  in  an  untimely  and  illegal  way  and 
long  after  It  was  tried.  Having  no  legal 
right  to  be  swayed  by  this  suggestioD  and 


the  affidavits,  it  makes  no  difference  that  his 
views  may  later  have  undergone  another 
change  on  account  of  other  illegal  and  un- 
timely extraneous  matters  which  he  permit- 
ted himself  to  consider.  AH  of  the  difficul- 
ties which  we  see  in  the  case,  the  sole  and 
single  error  found  by  the  Court  of  Appeals, 
and  most  of  the  errors  urged  by  appellant 
for  a  reversal  of  the  Iba  Case,  came  Into  it 
for  the  first  time  some  six  weeks  after  it 
was  tried. 

[S]  We  repeat  that,  if  the  learned  Judge 
who  wrote  the  opinion  in  the  Court  of  Ap- 
peals had  found  that  Judge  Rusk  was,  at  the 
end  of  the  trial  In  the  Iba  Case,  of  the  opin- 
ion that  the  verdict  therein  should  be  set 
aside  because  it  was  against  the  weight  of 
tbe  evidence,  then  no  valid  objection  to  his 
views  could  be  urged,  and,  while  opinions 
might  differ  as  to  the  correctness  of  such 
view  of  the  facts  upon  this  record,  yet  no 
ground  for  Jurisdiction  in  us  by  certiorari 
would  have  existed,  because  the  error  or  dif- 
ference In  view  would  then  have  arisen  upon 
a  question  of  fact  On  such  a  question,  in 
cases  wherein  they  have  Jurisdiction,  the 
several  Courts  of  Appeals  have  tbe  same 
right  to  decide,  even  erroneously,  as  we  have, 
and  we  may  not  Interfere  in  any  wise, 
whether,  in  our  Judgment,  their  opinion  be 
right  or  wrong.  Upon  a  point  of  law  aris- 
ing from  undisputed  facts,  they  are  required 
to  follow  the  last  previous  ruling  of  this 
court  Section  6,  Am.  of  1884,  Cons,  of  Mo. 
If  they  do  not  we  have  held  that  a  Judgment 
rendered  by  them  in  contravention  of  the 
constitutional  mandate  above  referred  to 
may  be  quashed  by  us  upon  certiorari.  State 
ex  rel.  v.  Broaddus,  238  Mo.  189,  142  S.  W. 
340;  Curtis  v.  Sexton,  159  S.  W.  612,  not 
yet  officially  reported.  The  rule  last  an- 
nounced is  so  recent  that  we  may  be  par- 
doned for  refusing  to  again  discuss  it, 
though  counsel  for  respondents  urge  the  er- 
ror of  this  view  upon  us. 

Upon  the  argument  of  tills  case,  I  was  of 
the  opinion  that  our  writ  of  certiorari  is- 
sued herein  should  be  quashed,  and  that  the 
Judgment  of  the  Court  of  Appeals  In  the  Iba 
Case  should  not  be  disturbed;  but,  upon  an 
examination  of  the  authorities  and  a  careful 
reading  of  the  record  in  the  instant  case,  as 
well  as  in  tbe  Iba  Case,  I  have  been  forced 
to  revise  my  views  as  first  held,  even  against 
my  own  mental  striving  to  see  the  case  the 
other  way. 

It  follows  that  since  tbe  opinion  rendered 
by  the  Kansas  City  Court  of  Appeals  on  May 
5,  1913,  In  tbe  case  of  Mary  Iba  v.  Chicago, 
Burlington  &  Quincy  Railroad  Company  et 
al.,  is  contrary  to  the  last  previous  rulings 
of  this  court  as  expressed  In  the  cases  of  Mt 
Vernon  Bank  v.  Porter,  148  Mo.  176,  40  S.  W. 
982,  and  Allrrielees  v.  Wabash  Railroad  Com- 
pany, 163  Mo.  470,  63  S.  W.  718,  that  the 
Judgment  based  thereon  should  be  quashed 
and  for  naught  held,   and  that  said  cau8« 
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should  be  remanded  to  that  court  to  be  re- 
tried by  It  and  determined  In  conformity 
with  the  views  announced  herein. 
It  is  so  ordered. 

LAMM,  O.  J.,  and  GRAVES,  BROWN,  and 
WALKER,  J  J.,  concur.  WOODSON,  P.  J., 
dissents  In  separate  opinion.  In  which  BOND, 
J.,  concurs. 

WOODSON,  P.  J.  I  dissent  from  the  opin- 
ion written  by  my  learned  Brother  FARIS 
in  this  case,  for  the  reasons  stated  In  my  dis- 
senting opinion  written  In  the  case  of  State 
ex  rel.  v.  Broaddus,  238  Mo.  loc.  dt  230,  142 
S.  W.  340.  With  all  due  respect  for  my  learn- 
ed Associates,  I  am  of  the  opinion  that  the 
assumption  of  Jurisdiction  in  this  case  by 
this  court  is  a  clear  usurpation  of  authority. 

This  opinion,  as  well  as  the  one  upon  which 
it  is  based,  clearly  eliminates  section  6  of  the 
amendment  of  the  Ck)nstltution  In  the  year 
1884  (page  101  of  volume  I  of  the  Revised 
Statutes  of  1909),  which  amendment  creat- 
ed the  Kansas  Olty  Court  of  Appeals,  and 
said  section  6  clearly  limits  the  Jurisdiction 
of  this  court  In  reviewing  the  Judgments  of 
that  court  This  case  clearly  does  not  come 
within  the  pall  of  that  section,  which  has 
uniformly  been  the  ruling  of  this  court  in 
some  fifty  odd  cases,  extending  over  a  period 
of  almost  a  third  of  a  century,  long  before 
some  of  OS  began  the  practice  of  law.  In  the 
dissenting  opinion  mentioned,  this  amend- 
ment is  considered,  and  many  of  the  rulings 
of  this  court  upon  this  proposition  are  cited 
and  reviewed;  every  one  of  which  clearly  holds 
that  this  court  has  no  Jurisdiction  of  this  or 
this  class  of  cases.  In  those  cases  not  only 
was  section  3  of  article  6  of  the  Constitntlon, 
the  section  upon  which  my  learned  Brother's 
opinion  in  this  case  Is  based,  considered,  but 
said  section  6  of  the  amendment  was  consid- 
ered along  vrith  It.  The  latter  clearly  quali- 
fies the  former,  as  this  court  has  held,  as 
previously  stated,  in  some  fifty  odd  cases. 
Moreover,  said  section  8  gives  this  court  su- 
perintending control  over  all  Inferior  courts, 
such  as  the  county,  probate,  and  circuit 
courts,  as  well  as  over  the  Courts  of  Appeals. 

Now,  If  the  majority  opinion  is  sound  law, 
then  this  court  could,  with  much  stronger 
reasons,  assume  Jurisdiction  over  and  review 
errors  of  those  courts  by  certiorari,  or  some 
one  of  the  original  writs  mentioned  In  said  sec- 
tion, than  those  assigned  for  assuming  Juris- 
diction over  the  errors  of  the  Gonrts  of  Ap- 
peals. Yet  who,  for  a  moment  would  seri- 
ously contend  for  such  an  absurd  propositionT 
My  reasoh  for  this  statement  la  that,  in  so  far 
as  the  C!ourts  of  Appeals  are  concerned,  said 
section  6  of  the  amendments  expressly  limit 
the  Jurisdiction  of  this  court  over  the  Court 
of  Appeals,  as  provided  for  in  said  section  2, 
In  the  manner  as  stated  In  the  numerous 
cases  previously  mentioned,  while,  as  to  the 


county,  probate,  and  circuit  courts,  no  such 
limitation  is  provided  for. 

Notwithstanding  that  this  court  has  as- 
sumed Jurisdiction  to  review  the  errors  of 
the  Courts  of  Appeals  where  no  member  there- 
of would  dream  of  reviewing  the  errors  of 
the  other  courts  mentioned  by  original  writ 
but  would  confine  its  investigation  and  rul- 
ings to  questions  of  their  Jurisdiction  only. 
But  independent  of  that,  the  assumption  of 
Jurisdiction  by  this  court  over  the  ruling  of 
the  various  Courts  of  Appeals,  as  to  matters 
of  error,  wUl  practically  destroy  their  ef- 
ficiency by  subjecting  their  opinion  to  removal 
and  review  by  this  court  It  will  also  largely 
destroy  the  efficiency  of  this  court,  by  lifting 
that  floodgate  and  pouring  into  this  court 
any  and  all  cases  any  one  of  the  thousands 
of  attorneys  may  desire  to  bring  to  this  court? 
for  review.  Even  though  a  majority  of  the 
writs  applied  for  should  not  be  issued,  which 
would  be  contrary  to  the  present  practice  of 
this  court  in  that  respect  yet  the  time  which 
would  be  necessarily  consumed  in  determin- 
ing whether  or  not  they  should  be  Issued 
would  take  a  large  part  of  the  remaining 
time  of  this  court  one-half  or  more  of  which 
is  already  taken  up  with  original  writs  and 
banc  cases,  which,  at  our  last  call,  numbered 
about  75. 

In  the  light  of  these  facts,  when  and  where 
will  the  rights  of  ordinary  litigants  who  ap- 
peal their  cases  or  who  bring  them  by  writs 
of  error  to  this  court  and  the  various  Courts 
of  Appeals  be  determined? 

BOND,  J.,  concurs  herein. 


HAUSER  et  al.  v.  MURRAY  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Match  24,  1914.) 

L  QUIBTINO  TiTLK   (j  30*)— NECESSABT  PaB- 

■nxa. 

In  an  action  to  ascertain  and  determine 
the  title  to  land,  parties  whose  interests  in  the 
land  had  long  since  been  transferred  by  deed, 
the  irregularity  of  which  was  not  questioned, 
to  the  parties  to  the  suit  were  not  necessary 
parties. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti-> 
Ue,  Cent  Dig.  ||  64-66;    Dec.  Dig.  i  30.*] 

2.   JWBT   (I   14*)   —  RlQHT  TO   JXTBT  TRIAI.  -» 

Equitable  DsransBS. 

Under  Rev.  St  1909.  {  2535,  authorizing 
actions  to  ascertain  and  determine  the  estate, 
title,  and  interest  of  the  parties  in  real  estate, 
where  defendants,  to  defeat  plaintiA'  apparent 
legal  title,  pleaded  facts  upon  which  they  aslced 
the  court  to  declare  a  resulting  trust,  and  also 
pleaded  estoppel  by  acts  in  pais,  though  they 
asked  no  affirmative  relief,  a  jury  trial  was 
properly  denied,  as  it  is  the  court's  duty  to  as- 
certain and  determine  the  title  and  interest  of 
the  parties,  and  by  invoking  equitable  defenses 
defendants,  in  effect,  requested  an  adjudication 
of  the  equities  pleaded. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  40-60,  66-83;    Dec.  Dig.  f  14.*] 


•For  other  cases  lee  uune  topio  and  aecUon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Serlee  *  Rep'r  Indeze* 
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8.  Remain  DEB8  (|  17*)— Hobtii^  Chabactee 
OF  Possession— Possession  of  Life  Ten- 
ant. 

Where  a  person  in  possession  of  land  own- 
ed an  undivided  ^^/tt  interest  in  fee  and  a 
lo/ia  interest  for  life,  limitations  did  not  run 
against  the  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  H  12-17;   Dec.  Dig.  §  17.*] 

4.  Life  Estates  (§  8*)— Remainders  (S  17*)— 
HoanuE  Chakactbb  of  Possession— Poa- 
8K88I0N  or  Life  Tenant. 

Neither  a  life  tenant -nor  her  grantee  could 
claim  adversely  to  the  remaindermen,  and  limi- 
tations did  not  run  against  them  until  her  death. 
[Ed.  Note. — For  other  cases,  see  Life  Estates, 
Cent  Dig.  U  24-28;  Dee.  Dig.  i  8;*  Re- 
mainders, Cent.  Dig.  if  12-17 ;  Dec.  Dig.  §  17.*] 

6.  Fbaddulent  Convetancbs  (S  315*)— Ski- 

TiNO  Aside— Effect. 

A  judgment  setting  aside  as  to  creditors  a 
conveyance  by  a  husband  and  wife  to  a  trustee 
for  the  use  of  the  wife  during  her  life  and  at 
her  death  to  her  two  children  and  the  daughter 
of  the  husband  by  a  former  marriage,  under 
which  a  portion  of  the  land  was  sold  to  satisfy 
the  judgment  creditor's  debt,  did  not  affect  the 
conveyance  as  between  the  parties,  and  they 
would  be  left  by  equity  where  they  had  placed 
themselves  by  their  deed. 

tEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  973-975 ;  Dec.  Dig. 
I  316.*] 

6.  JuneMBNT  ({  17*)— Defbots  in  Skbvioe  of 

PA0C£8B 

Under  Rev.  St  1855,  c.  12,  art  1,  S  23, 
requiring  orders  for  service  by  publication  to 
provide  for  notice  to  the  defendant  that  his 
property  had  been  attached,  where  no  such  pro- 
vision was  contained  in  the  order,  and  no  men- 
tion was  made  of  such  notice  in  the  proof  of 
publication  or  the  interlocutory  judgment,  the 
court  had  no  jurisdiction,  the  judgment  was 
void,  and  the  parcluiBer  at  a  sberifTs  sale,  pur- 
suant to)  the  judgment,  acquired  no  title,  since 
a  judgment  rendered  in  conformity  with  a  stat- 
ute authorizing  a  particular  proceeding  un- 
known to  the  common  law  must  conform  to  the 
requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  25-33;   Dec  Dig.  i  17.*] 

7.  Acknowledgment  (|  37*)— Contents  of 
Certificate  —  Acknowledgments  of  Mab- 
BiED  Women. 

A  certificate  of  acknowledgment  to  a  deed 
by  a  husband  and  wife  to  land,  in  which  the 
husband  had  or  claimed  some  interest,  and  in 
which  the  wife  owned  an  undivided  interest  in 
fee,  reciting  their  presence  before  the  officer  and 
acknowledgment  of  the  instmment,  his  knowl- 
edge that  they  were  the  persons  whose,  names 
were  subscribed  to  the  instrument,  and  that  the 
wife,  being  first  examined,  separate  and  apart 
from  her  husband,  and  made  acquainted  with 
the  contents  of  the  instrument,  acknowledged 
that  she  executed  it  and  relinquished  her  dower 
freely  and  without  compulsion  or  undue  influ- 
ence, conformed  to  Gen.  St  1866,  c.  109,  §  14, 
stating  the  requirements  of  snch  acknowledg- 
ments. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  IS  183,  199-216;   Dec.  Dig.  S 
37.*] 
a  HtrsBAND  AND  Wife  (i  15*)— Conveyances 

— Cokstbuction. 

A  deed  by  a  husband  and  wife  to  land  in 
which  the  husband  had  or  claimed  an  interest, 
and  in  which  the  wife  owned  an  undivided  in- 
terest in  fee  and  an  undivided  interest  for  life 
with  remainder  to  her  bodily  heirs  signed  and 
acknowledged  in  conformity  to  the  statute  then 
in  force,  conveyed  the  land  to  a  trustee  for  the 


use  of  the  wife  for  life  and  then  to  the  two 
children  of  the  wife  and  a  daughter  of  the  hus- 
band by  a  former  marriage.  It  used  terms,  ex- 
cept in  the  warranting  clause,  indicating  that  it 
was  the  joint  act  of  both  parties.  Gen.  St. 
1866,  c.  100,  g  2,  then  in  force,  required  the 
same  method  for  conveying  the  wif e  s  real  es- 
tate as  for  relinquishing  ner  dower,  and  pro- 
vided that  no  covenant  should  bind  her  or  her 
heirs  except  so  far  as  might  be  necessary  ef- 
fectually to  convey  her  title  and  interest  Heli, 
that  the  deed  was  the  joint  deed  of  the  husband 
and  wife,  and  conveyed  the  interest  owned  by 
her  in  fee,  and  did  not  merely  release  her  dower 
in  the  interest  claimed  by  the  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  it  13,  16,  37,  84,  90-99,  283 ; 
Dec.  Dig.  i  15.*] 

9.  Husband  and  Wife  (8  11*)— Husband's 
Rights  in  Wife's  Pebsonaltt. 

The  possession  by  a  husband  of  a  wife's 
chattels  or  choses  in  action  which,  prior  to  the 
married  woman's  act  of  1875  (Laws  1875,  p. 
61),  vested  title  in  him,  was  necessarily  a  pos- 
session by  virtue  of  the  marital  relation,  and  a 
husband's  possession  as  administrator  de  bonis 
non  of  an  estate  to  which  the  wife  was  entitled 
was  not  sufficient. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  if  39,  40,  47-67 ;   Dec.  Dig.  { 

10.  Trusts  (i  84*)— Constructive  Trusts- 
Disposition  OF  Trust  Propebtt. 

Where  an  administrator  de  bonis  non  of  an 
estate  bequeathed  to  his  wife  for  life,  with  re- 
mainder to  her  bodily  heirs,  invested  the  prop- 
erty of  the  estate  in  land,  he  held  it  in  trust 
for  the  wife  and  her  bodily  heirs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §i  125-127;    Dec.  Dig.  i  84.*] 

11.  Partition  (!  95*)— Suits  fob  Partition— 
Validity  of  Proceedings. 

Where  an  ex  parte  partition  proceeding 
was  brought  in  the  names  of  all  the  parties  bav- 
in)^ or  claiming  an  interest  In  the  land,  technical' 
objections  to  its  validity  would  not  be  enter- 
tained, as  the  parties  might  have  accomplished 
the  same  end  out  of  court 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  g|  300-316;    Dec.  Dig.  i  05.*] 

12.  Wills  (|  634*)— Remainders— Vested  or 

CONTINGKNT   RKMAINDEBB. 

Where  land  was  devised  to  a  person  for 
life  with  remainder  to  her  bodily  heirs,  the_  re- 
mainders were  contingent  and  not  descendible, 
and  therefore  vested  in  the  sole  surviving  child 
of  the  life  tenant  living  at  the  time  of  her  death. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1488-1510;   Dec  Dig.  ii  634.*] 

Appeal  from  Circuit  Court,  Bay  Coonty; 
Francis  H.  Trimble,  Judge. 

Action  by  Ada  Hauser  and  others  against 
Mary  L.  Murray  and  bnsband  to  determine 
the  title  to  land.  From  the  decree,  the  par- 
ties bring  croBs-appeals.  Reversed  and  re- 
manded, with  directions. 

G.  T.  Garner  &  Son  and  James  L.  Farris, 
all  of  Richmond,  for  Hauser  and  others. 
Lovelock  &  Klrkpatrlck,  of  Richmond,  for 
Mnrray  and  another. 

Preliminary. 

WALKER,  P.  J.  Plaintiffs  Ada  Hauser, 
David  L.  and  Virginia  C.  Smith  brought  suit 
against  defendants  Mary  L.  Murray  and  her 
husband,  Guy  R.  Murray,  In  the  circuit  court 


•For  other  eases  tee  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Sertea  *  Rep'r  Indexes 
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of  Ray  county,  under  section  650,  R.  S.  1899, 
now  section  2535,  R.  S.  1909,  to  ascertain  and 
determine  the  estate,  title,  and  interest  of 
the  parties  named  to  the  following  described 
land  in  said  county,  tIz.,  the  southeast  quar- 
ter and  the  east  half  of  the  southwest  quar- 
ter, except  52  acres  oS  of  the  west  side  of 
said  last-described  tract,  of  section  17;  the 
northwest  quarter  of  the  northeast  quarter, 
and  the  northeast  quarter  of  the  northwest 
quarter,  of  section  20 — all  in  township  62  of 
range  27,  containing  268  acres  more  or  less. 

The  Pleadings. 

The  petition  is  in  the  usual  form  and  al- 
leges that  the  defendants  are  in  the  posses- 
sion of  the  real  estate  in  question  and  claim 
to  be  the  owners  of  same  adversely  to  the 
plaintitTs.  Wherefore  plaintifts,  under  the 
provisions  Of  said  secton  650,  pray  the  court 
to  ascertain  and  determine  the  title,  estate, 
and  Interest  of  plaintiffs  and  defendants  re- 
spectlvelj[  in  and  to  said  real  estate  and  to 
adjudge  and  define  the  estate,  title,  and  In- 
terest of  said  parties  hereto,  severally  in  and 
to  said  premises. 

The  answer  admits  possession  and  denies 
generally  all  other  allegations ;  pleads  the  ten 
years'  statute  of  limitations,  and  more  than 
40  years'  adverse  possession  of  the  premises, 
with  payment  of  taxes  and  the  making  of 
valuable  and  permanent  Improvements  there- 
on next  before  the  commencement  of  this 
suit;  that  Mary  L.  Murray,  defendant,  and 
those  under  whom  she  claims,  has  had  pos- 
session of  said  lands  ever  since  title  to  same 
emanated  from  the  government  more  than 
75  years  next  before  the  commencement  of 
this  suit;  that  the  pretended  conveyance  of 
one  Wm.  H.  Gunnell  of  a  certain  Interest  in 
said  lands  to  one  John  H.  Smith,  through 
whom  plaintiffs  claim  title,  was  paid  for 
with  assets  and  property  held  by  him  in 
trust  for  Elizabeth  B.  Smith  through  whom 
defendants  claim  title;  and  that  whatever 
Interest  said  transfer  purported  to  convey 
to  said  John  H.  Smith  was  held  by  him  in 
trust  for  said  Elizabeth  B.  Smith  and  her 
bodily  heirs;  and  that  said  Elizabeth  B. 
Smith  died  intestate  in  1907  leaving  the  de- 
fendant Mary  L.  Murray  her  only  child  and 
bodily  heir  her  surviving;  and  that  said 
Mary  L.  is  the  equitable  owner  in  fee  of 
whatever  share  and  estate,  if  any,  was  ac- 
quired by  or  through  said  transfer.  De- 
fendants have  no  knowledge  as  to  whether 
said  Wm.  H.  Gunnell  was  an  heir  of  Wm. 
M.  Gunnell,  the  common  source  of  title,  and 
ask  that  plaintiffs  be  held  to  strict  proof  in 
regard  thereto;  that,  If  said  Wm.  H.  Gun- 
nell was  an  heir  of  said  Wm.  M.  Gunnell, 
whatever  share  or  estate  was  transferred, 
if  any,  by  Wm.  H.  Gunnell  to  John  H.  Smith, 
Inured  to  the  benefit  of  Elizabeth  B.  Smith 
and  her  bodily  heirs,  and  that  defendant 
Mary  L.  Murray  as  such  bodily  heir  is  the 
equitable  owner  thereof;  that  defendants 
are    informed    that   plaintiffs   claim   eome 


share,  interest,  or  estate  in  and  to  said 
lands  through  a  pretended  sheriff's  deed  to 
said  John  H.  Smith;  that  said  deed  was 
based  upon  a  sale  under  an  attachment  pro- 
ceeding in  which  the  sheriff  of  Ray  county 
undertook  to  sell  the  Interest  and  estate  in 
a  part  of  said  lands  of  John  G.  Gunnell,  a 
brother  and  heir  of  Wm.  M.  Gunnell,  under 
and  by  virtue  of  said  proceeding  which  was 
commenced  by  publication  in  the  circuit  court 
of  said  county  by  John  H.  Smith  against  the 
property  of  said  John  C.  Gunnell,  a  nonres- 
ident of  this  state;  that  the  Judgment  in 
said  suit  was  void;  that  said  John  C.  Gun- 
nell was  not  served  with  process,  did  not  ap- 
pear, and  the  court  did  not  have  or  obtain 
Jurisdiction  over  his  property  because  no  ab- 
stract of  attachment  was  filed  in  the  record- 
er's office  of  said  county  showing  the  names 
of  the  parties  to  the  suit,  the  amount  of  the 
debt,  the  date  of  the  levy,  and  the  descrip- 
tion of  the  real  estate  attached  and  levied 
upon  as  required  by  statute,  and  tliat  said 
proceeding  was  inoperative  and  void  and  no 
title  passed  thereby;  and  if  any  right,  title, 
or  interest  was  acquired  by  said  deed,  it  in- 
ured to  said  Elizabeth  B.  Smith  and  the 
heirs  of  her  body,  for  the  reason  that  what- 
ever consideration  was  or  had  l)een  paid 
therefor  was  of  the  assets,  property,  and 
proceeds  of  the  estate  of  Nathaniel  H.  Gun- 
nell, Jr.,  one  of  the  heirs  of  Wm.  M.  Gunnell, 
which  estate  said  John  H.  Smith  then  and 
there  had  and  held  In  the  course  of  admin- 
istration, and  which  same  or  the  property 
thereof  had  been  devised  to  said  Elizabeth 
B.  Smith  and  her  bodily  heirs,  and  the  de- 
fendant Mary  L.  Murray  as  her  only  bodily 
heir  is  now  the  equitable  owner  thereof; 
that  defendants  are  Informed  that  plaintiffs 
claim  an  interest  In  said  lands  under  and 
by  virtue  of  a  pretended  conveyance  of  same 
by  said  John  H.  Smith  to  one  David  H.  Ques- 
enberry  as  trustee  for  his  wife,  Elizabeth  B. 
Smith,  for  Ufe,  with  remainder  to  his  minor 
children  Ada,  Harvey  and  Mary  h.  Smith; 
that  said  John  H.  Smith  at  the  time  of  said 
conveyance  was  insolvent  and  unable  to  pay 
his  debts,  and  fearing  and  believing  that 
the  share  or  interest  in  said  lands  in  his 
name  acquired  as  aforesaid,  but  which  he  in 
fact  held  only  as  trustee,  might  be  subject- 
ed by  his  creditors  to  the  payment  of  his 
debts,  that  said  transfer  was  made  to  se- 
cure said  property  to  his  wife  and  children 
and  for  the  fraudulent  purpose  of  defeating 
the  claims  of  creditors,  yet  without  any  ex- 
cept a  nominal  consideration,  or,  in  fact,  no 
consideration;  that  said  voluntary  convey- 
ance could  not  and  did  not  operate  to  divest 
Mary  L.  Murray  of  her  equitable  interest  in 
said  lands,  which  interest  is  here  set  up  and 
pleaded  as  a  defense  to  this  action. 

And  defendants  say  that  plaintiffs  ought 
not  by  reason  of  said  pretended  conveyance 
to  have  and  maintain  this  action,  but  should 
be  estopped  and  precluded  from  having  or 
maintaining  any  claim  or  interest  in  said 
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lands;  tnat  said  Elizabeth  B.  Smith  owned 
more  than  one  undivided  one-half  of  said 
lands  for  her  life,  remainder  In  fee  to  her 
bodily  heirs,  and  claimed  the  residue  in  fee 
by  deed,  devise,  Inheritance,  and  possession, 
and  desirous  of  improving  same  and  render- 
ing it  more  valuable  for  her  two  children, 
Mary  L.  Mnrray  and  Harvey  Smith,  in  the 
spring  of  1889,  with  her  consent  said  chil- 
dren commenced  to  improve  same  according 
to  a  parol  division  thereof  by  her,  the  said 
Mary  L.  Murray  taking  the  southwest  quar- 
ter of  section  17,  township  52,  range  27,  and 
said  Harvey  Smith  the  remaining  108  acres, 
so  that  each  might  improve  and  cultivate  the 
land  as  desired;  that  at  the  time  of  said 
parol  division  only  6  or  8  acres  of  Mary  L. 
Murray's  part  of  160  acres  was  In  cultivation 
and  only  30  acres  of  Harvey  Smith's  108 
acres;  that  said  Harvey  died  In  1894;  that 
prior  to  his  death  defendants  had  cleared 
and  put  in  cultivation  100  of  the  100  acres, 
planted  an  orchard  of  150  trees,  expended 
1175  to  $200  for  ditching  and  draining,  built 
a  tenant  house  and  stable,  and  1^  miles  of 
fence  on  said  premises,  and  bad  otherwise 
Improved  same;  that  of  the  108-acre  tract 
all  bad  been  put  in  cultivation  prior  to  Har- 
vey's death,  except  about  20  acres ;  that  all 
of  such  labor.  Improvements,  and  expense 
were  done  and  made  by  defendants  and  said 
Harvey  Smith,  relying  on  the  fact  that  plain- 
tiffs made  no  claim  to  said  lands;  that  after 
the  death  of  said  Harvey  Smith  in  Novem- 
ber, 1894,  defendant  Mary  L.  Murray  by  and 
with  the  consent  of  her  mother,  Elizabeth  B. 
Smith,  made  valuable  and  lasting  improve- 
ments on  said  land,  putting  the  remainder,  ex- 
cept about  15  of  said  160  acres,  In  cultivation 
and  by  building  bams  and  cow  stables  there- 
on, all  of  which  was  done  under  the  claim 
of  ownership,  subject,  however,  to  the  right 
of  said  Elizabeth  B.  Smith;  that  defendants 
and  Harvey  Smith  did  the  work  and  made 
the  Improvements  aforesaid,  believing  that 
they  and  their  mother  had  and  held  title  to 
said  lands  and  without  any  knowledge  or 
information  that  plaintiffs  had  or  claimed 
any  right,  title,  or  Interest  therein ;  that  ad- 
ditional Improvements  were  made  on  said 
land  by  defendants  after  the  death  of  said 
Harvey  Smith,  without  any  knowledge  or  In- 
formation that  plaintiffs  had  or  claimed  any 
right,  title,  or  Interest  in  same,  defendants 
being  and  continuing  In  possession  of  said 
lands  at  all  times,  either  by  themselves  or 
said  Elizabeth  B.  Smith  as  owners,  sLoce  1868 ; 
that  the  aggregate  value  of  the  improve- 
ments so  made  and  placed  thereon  by  de- 
fendants is  $2,000;  that  defendants  would 
not  have  made  said  Improvements  but  for 
their  belief  aforesaid;  that  plaintiffs  had 
full  knowledge  of  the  making  of  said  im- 
provements by  defendants  at  the  time  same 
were  made,  and  plaintiffs  knew  at  the  time 
that  same  were  placed  thereon  by  defendants 
under  the  claim  of  ownership  as  aforesaid, 
and  that  the  value  of  said  lands  were  being 


thereby  enhanced,  but  that  plaintiffs  made 
no  claim  to  any  interest  or  share  in  same; 
that,  by  plaintiffs'  refraining  from  making 
known  their  claim  to  any  interest  in  said 
lands,  defendants  were  induced  to  rely  on 
their  own  title  and  to  believe  that  plaintiffs 
had  no  claim  thereto,  and  that  they  made 
such  improvements  In  good  faith,  believing 
that  said  Elizabeth  B.  Smith  and  her  bodily 
heirs  were  the  legal  and  equitable  owners 
of  said  premises.  Wherefore  defendants  say 
that  plaintiffs  ought  to  be  estopped  from 
setting  up  and  asserting  any  claim  to  sold 
real  estate  by  reason  of  the  conveyances 
aforesaid  or  otherwise  The  reply  Is  a  gen- 
eral denial.  Defendants  demanded  a  jury, 
which  was  refused. 

Upon  a  trial  before  the  court  there  was  a 
finding  as  to  the  title  and  interest  of  the 
parties,  not  necessary  to  be  set  out  here,  but 
which  will  be  discussed  at  length  In  the 
opinion.  From  this  finding  there  were  cross- 
appeals. 

The  plaintiffs  claim  title  through  their  fa- 
ther, John  Henry  Smith,  on  account  of  In- 
terests alleged  to  have  been  acquired  by  him 
in  the  purchase  of  undivided  portions  of  the 
land  in  question,  and  Ada  Hauser  claims  in 
addition  under  a  certain  deed  made  March 
5,  1870,  by  John  Henry  Smith  and  his  wife, 
Elizabeth  B.,  to  David  H.  Quesenberry,  as 
trustee.  More  particularly,  the  basis  for 
plaintiffs'  claim  rests:  First,  upon  an  attach- 
ment proceeding  by  which  John  Henry  Smith, 
their  father,  Is  alleged  to  have  acquired  at  an 
execution  sale  under  said  proceeding  the  in- 
terest of  John  C.  Gunnell  in  said  land;  sec- 
ond, .upon  a  conveyance  to  John  Heury 
Smith  by  Wm.  H.  Gunnell,  of  his  father 
James  P.  Qunnell's  Interest  in  the  land; 
and,  third,  as  to  Ada  alone,  upon  the  deed 
of  March  6,  1870,  above  referred  to. 

The  defendant  Mary  L.  Murray  claims  ti- 
tle to  the  land  in  question  by  inheritance, 
and  as  the  sole  surviving  bodily  heir  of  her 
mother,  Elizabeth  B.  Smith,  under  the  terms 
of  the  will  of  Nathaniel  H.  Ounnell,  Jr. 

The  Facts. 

The  origin  and  devolution  of  the  title  to 
the  land  In  question  is  disclosed  in  the  fol- 
lowing statement: 

Wm.  M.  Gunnell,  who  is  the  common  source 
of  title,  died  a  bachelor  and  intestate  in  Ray 
county.  In  December,  1857,  seised  in  fee  of 
400  acres  of  land  described  as  follows:  The 
east  half  of  the  southwest  quarter  and  the 
southeast  quarter  of  section  17;  the  west 
half  of  the  northeast  quarter  of  section  20 — 
all  In  township  52,  range  27,  the  land  in  con- 
troversy being  as  is  disclosed  by  the  govern- 
ment subdivisions  a  part  of  this  tract 

Wm.  M.  Gunnell  left  surviving  him  his  fa- 
ther, Nathaniel  H.,  Sr. ;  five  brothers,  viz., 
John  0.,  James  N.,  Thomas  P.,  Nathaniel  H., 
Jr.,  and  Robert  E. ;  and  two  sisters,  Sarah 
J.  and  Elizabeth  B. 

In  1857,  a  short  time  after  William  M. 
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Ommell's  death,  Nathaniel  H.,  Br.,  conveyed 
hla  interest  in  William  M.'8  estate  to  Sarah 
J.  and  Elizabeth  B>  In  1858,  Thomas  P. 
Gannell  conveyed  his  interest  in  said  estate 
to  Sarah  J.,  EUsabetb  B.,  and  Nathaniel  H., 
Jr.  Sarah  J.  died  in  1858,  a  maid  and  tes- 
tate, after  devising  her  interest  in  said  estate 
to  Nathaniel  H.,  Jr.  In  1859,  Nathaniel  H., 
Jr.,  died,  a  bachelor  and  testate,  devising 
his  estate,  personal  and  real,  to  Elizabeth 
B.  and  her  bodily  heirs.  After  these  deeds 
and  devises,  the  title  to  the  land  in  question 
was  held  as  follows:  In  John  C.  % ;  in 
James  N.  % ;  In  Robert  B.  % ;  in  Elizabeth 
B.  11/48  In  fee  and  i>/«e  for  life,  remainder 
to  her  bodUy  heirs. 

In  January,  1868,  Elizabeth  B.  married 
John  Henry  Smith.  Of  this  marriage  there 
were  bom  two  children,  Harvey  and  Mary 
L.;  the  latter  being  one  of  the  defendants 
and  now  Intermarried  with  the  other  defend- 
ant, Guy  R.  Murray.  Harvey  died  a  bache- 
lor and  Intestate  In  1894.  John  Henry  Smith 
bad  formerly  been  married  twice;  the  plaln- 
tlfTs  being  bis  children  by  such  marriages. 

John  Henry  Smith  at  tbe  time  of  his  mar- 
riage to  Elizabeth  B.  Gunnell,  lived  on  a 
farm  owned  by  him,  several  miles  distant 
from  the  Gunnell  land  or  farm,  as  it  will  at 
times  be  designated.  The  small  portion  of  tbe 
latter  improved  and  under  cultivation  was, 
after  the  death  of  Nathani^  H.,  Jr.,  In  1858, 
taken  charge  of  by  John  Henry  Smith,  and 
one  of  his  sons  by  a  former  marriage  put  in 
possession  of  same.  This  son  and  others  oc- 
cupied and  cultivated  tbe  land  until  1868, 
when  John  H.,  who  had  become  hopelessly 
Insolvent,  his  farm  and  stock  being  sold  to 
satisfy  his  debts,  removed  to  the  Gunnell 
farm.  He  lived  there  with  his  wife  and 
smaller  children  until  1878,  or  for  a  period  of 
about  five  years,  when  he  went  to  live  with 
one  of  his  sons  by  a  former  marriage,  with 
whom  be  remained  until  his  death  in  Janu- 
ary, 1874.  There  was  no  estrangement,  and 
hla  daughter,  Mrs.  Murray,  states  that  bis 
age  and  Incapacity  determined  his  course, 
as  be  could  do  nothing  to  help  her  mother, 
Elizabeth  B.  During  the  five  years  referred 
to,  he  was  utterly  impecunious  and,  from 
reasonable  deductions  made  from  all  the  tes- 
timony, he  had  been  for  a  number  of  years 
before  tbe  sale  of  his  own  farm  and  the  stock 
and  other  personal  property  thereon  to  sat- 
isfy the  demands  of  bis  creditors.  At  dUTer- 
ent  times  prior  to  and  during  this  period  he 
stated  that  he  was  bankrupt  and  "was  living 
on  his  wife's  place."  Workmen  and  others 
with  whom  he  had  dealings,  unable  to  col- 
lect amounts  due  them  from  him,  reduced 
their  claims  in  small  sums  ranging  from 
f40  to  $300,  to  Judgments  which  were  not 
satisfied  at  his  death.  He  declined  to  exer- 
cise any  authority  over  improvements  made 
on  the  Gannell  land,  and  the  expenditures 
therefor  were  made  by  bis  wife  and  under 
her  direction.  At  one  time  a  loan  of  1500 
was  made  to  bim  and  tbe  Gunnell  land  mort- 


gaged by  him  and  his  wife  to  secure  the  pay- 
ment of  same,  and  it  was  subsequentiy  paid. 
This  testimony  as  to  his  pecuniary  condition 
during  the  last  12  or  15  yeara  of  his  life  Is 
in  no  way  determinative  of  tbe  title  or  in- 
terest of  the  parties  hereto,  but  It  serves 
well  to  guide  the  way  to  the  interpretation 
of  other  transactions  of  said  Smith  In  regard 
to  the  Gunnell  land,  and  hence,  as  will  ap- 
pear hereafter,  it  is  not  Irrelevant. 

Nathaniel  H.  Gunnell,  Jr.,  tbe  last  of  the 
name  who  occupied  and  cultivated  the  Gun- 
nell land,  left  at  his  death  on  tbe  premises 
some  four  or  five  horses  and  colts,  and  a  good 
many  catUe,  including  five  or  six  milch  cows. 
John  Henry  Smith  took  charge  of  this  prop- 
erty, removing  a  portion  of  it,  a  few  months 
after  Nathaniel's  death,  to  his  (Smith's) 
farm,  and  allowing  a  portion  to  remain  on  tbe 
Gunnell  farm.  In  1862,  Smith  became  the  ad- 
ministrator de  bonis  non  of  Nathaniel's  estate. 
There  had  been  under  tbe  executor  of  this  es- 
tate a  sale  of  a  part  of  Nathaniel's  stocky 
Smith  becoming  a  purchaser  in  the  amount 
of  about  $573,  or  to  the  extent  of  about  two- 
thirds  of  the  reported  sale.  When  the  execu- 
tor resigned  and  Smith  was  appointed  to  suc- 
ceed him,  he  (the  executor)  took  credit  for 
this  amount,  which  had  not  been  paid,  and 
was  not  paid  by  Smith ;  the  latter  never  made 
but  one  annual  settiement  and  never  finally 
settied  the  estate.  So  far  as  the  record  dis- 
closes, at  the  time  of  Nathaniel,  Jr.,'s  death 
and  during  Smith's  administration,  the  latter 
had  no  other  property  than  that  held  by  him 
as  administrator.  Only  a  small  portion  of 
Nathaniel's  stock  was  sold;  the  remainder, 
unless  disposed  of  by  Smith,  other  than  by 
public  sale,  remained  in  his  possession.  The 
testimony  which  Is  clear,  considering  the 
lapse  of  time,  tends  to  show  that  a  portion  of 
this  stock  remained  on  tbe  Gunnell  farm,  and 
was  from  time  to  time  disposed  of  by  Smith. 
The  importance  of  this  feature  of  the  case 
will  appear  In  connection  wltb  a  review  of 
the  evidence  in  regard  to  tbe  determination 
of  the  Interest  of  John  H.  Smith  acquired 
from  Wm.  H.  Gunnell. 

Relative  to  the  Interest  of  John  C.  Gunnell 
purchased  by  John  Henry  Smith  at  sheriff's 
sale,  tbe  following  preliminary  facts  are  per- 
tinent: John  C.  Gunnell,  several  years  be- 
fore his  brother  Wm.  M.'s  death,  went  to 
California  in  early  manhood,  some  time  be- 
tween 1850  and  1855.  Nothing  was  heard 
from  him  or  of  him  for  many  years,  and  be 
was  believed  to  be  dead,  until  some  time  in 
the  80*8,  not  later,  one  witness  says,  than 
1888  or  1889,  when  he  returned  and  there- 
after lived  with  his  sister  Elizabeth  B.,  on 
the  Gunnell  farm,  untU  1900,  when  he  died 
a  bachelor  and  intestate.  In  December,  1865. 
more  than  ten  years  after  John  C.  Gunnell 
had  gone  to  California,  John  Henry  Smith 
brought  suit,  by  publication,  in  the  circuit 
court  of  Ray  county,  alleging  that  said  John 
C.  Gunnell  was  indebted  to  blm  in  the  sum 
of  $480.     Tbe  record  entries  in  regard  to 
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this  matter  are  material  In  determining  tbe 
interest  acquired  by  John  Henry  Smith  un- 
der this  proceeding,  and  we  insert  them  in 
their  order: 

Order  of  publication:  "John  H.  Smith  ▼. 
John  Gmmell.  Now  at  this  day  comes  the 
plaintiff  by  his  attorney  and  flies  bis  petition 
in  the  above-entitled  cause,  and  it  being 
averred  in  said  petition  that  the  defendant 
is  not  a  resident  of  the  state  of  Missouri,  it 
Is  therefore  ordered  by  the  clerk  of  the  cir- 
cuit court  of  tbe  county  of  Ray  in  the  state 
of  Missouri,  that  he  be  notified  of  the 'com- 
mencement of  this  suit  by  publication  In 
•Missouri  Freeman,'  a  weekly  newspaper 
printed  and  published  in  the  county  of  Ray 
and  state  of  Missouri  of  the  following,  to  wit: 
To  John  Gunnell,  the  aforesaid  defendant, 
you  are  hereby  notified  that  the  said  plain- 
tiff has  commenced  his  action  against  you 
the  object  and  general  nature  of  his  petition 
being  to  recover  against  you,  tbe  sum  of 
four  hundred  and  eighty  dollars.  The  said 
plaintiff  avers  in  his  said  petition  that  on 
or  about  the  16th  day  of  August,  1865,  the 
said  defendant  transferred  to  him,  the  said 
plaintiff,  In  writing,  all  his  Interest  and 
claims  on  defendant  among  which  there  was 
a  claim  of  four  hundred  and  eighty  dollars, 
which  was  for  money  loaned  by  said  Wil- 
liam H.  Gunnell  to  said  defendant,  plaintiff 
further  alleges  in  said  petition  that,  by  vir- 
tue of  said  assignment  and  transfer,  he  be- 
came entitled  to  the  aforesaid  sum  of  four 
hundred  and  eighty  dollars.  These  are  there- 
fore to  notify  you  that  you  are  required  to  be 
and  appear  in  said  court,  at  the  courthouse 
in  the  cll7  of  Richmond,  In  said  county  of 
Ray,  state  of  Missouri,  on  the  1st  day  of  the 
next  term  of  said  court,  it  being  the  5th  day 
of  March,  A.  D.  1866,  and  answer  the  said 
petition,  or  the  same  will  be  taken  as  con- 
fessed and  your  property  sold  to  satisfy  the 
same." 

Judgment  by  default,  March  term,  1886: 
"Now  at  this  day  comes  the  plaintiff  afore- 
said, by  his  attorney  and  the  defendant  comes 
not,  nor  does  he  demur  to  or  answer  the 
plaintiffs  petition,  whereby  the  said  action 
against  Jiim  herein  remains  undefended,  and 
plaintiff  shows  to  the  court  here  proof  of 
publication  notifying  the  defendant  of  the 
commencement  of  this  suit  against  him, 
which  is  approved  and  ordered  filed,  here- 
upon, on  motion  of  the  plaintiff  an  Inter- 
locutory judgment  by  default  is  ordered  en- 
tered against  said  defendant  in  the  premises, 
and  it  Is  considered  by  the  court  that  the 
allegations  contained  In  said  petition  be  tak- 
en as  confessed,  and  unless  defendant  shall 
appear  in  this  court  at  the  next  term  there- 
of, and  show  just  cause  for  setting  aside 
said  judgment,  the  same  will  then  be  made 
final,  and  this  cause  la  continued." 

Continuance,  September  (October)  term, 
1866:  "Now  at  this  day  comes  the  plahitlff 
aforesaid,  by  his  attorney,  and  on  his  ap- 
plication this  cause  Is  by  order  of  the  court 


oontlnaed  at  his  cost.  It  Is  therefore  con- 
sidered by  the  court  that  the  defendant  re- 
cover against  said  plaintiff  his  costs  about 
this  continuance  expended,  and  It  is  ordered 
that  execution  Issue  therefor." 

Judgment,  September  term,  1867:  "Now  at 
this  day  comes  the  plaintiff  aforesaid  by  his 
attorney,  and  the  defendant  comes  not,  but 
makes  default  It  is  therefore  considered  by 
the  court  that  the  allegations  in  said  petition 
be  taken  as  confessed,  whereupon  the  court 
proceeds  to  inquire  Into  the  damages  sus- 
tained by  the  plaintiff,  and  finds  tbe  same 
to  be  five  hundred  and  fifty  dollars  and 
twenty  cents,  and  it  Is  considered  by  the 
court  that  the  plaintiff  recover  against  said 
defendant  said  sum  so  found  to  be  due  plain- 
tiff as  aforesaid,  together  with  all  his  costs 
in  this  behalf  expended,  and  that  the  same  be 
levied  of,  and  limited  to  the  property  at- 
tached, to  wit:  All  defendant's  interest,  both 
divided  and  undivided.  In  the  following  real 
estate  situate  In  the  county  of  Ray  and  state 
of  Missouri,  to  wit,  The  S.  E.  \i  and  the 
B.  ^  of  the  S.  W.  Vi  and  the  W.  ^  of  the 
N.  EL  %  and  the  E.  i^  of  tbe  N.  W.  V*  aU 
In  section  17,  township  52,  and  range  27,  and 
that  execution  Issue  accordingly." 

There  was  no  statement  in  the  order  of 
publication,  proof  of  same,  or  in  the  inter- 
locutory judgment  that  any  property  had 
been  attached,  no  notice  of  the  abstract  of 
attachment  was  filed  In  the  case^  and  no  re- 
turn or  other  writing  signed  by  the  sheriff 
was  filed  stating  that  he  had  levied  the  writ 
on  any  property.  The  judgment  properly 
described  the  land  In  section  17,  but  improp- 
erly Included  200  additional  acres  In  said 
section,  and  did  not  describe  the  land  in 
section  20.  Under  this  judgment  the  land 
described  was  sold  by  the  sheriff  in  March, 
1868,  and  purchased  by  John  Henry  Smith, 
to  whom  a  deed  was  made  In  due  form  by 
the  sheriff. 

James  N.  Gunnell,  whose  interest  It  is 
claimed  was  purchased  by  John  Henry  Smith, 
also  left  Bay  county  In  early  manhood,  go- 
ing to  Kentucky,  where  he  married,  and  sub- 
sequently removed  _  to  Scotland  county.  Mo. 
After  several  years'  residence  there,  he  left 
his  wife  and  children,  going  to  Virginia, 
where  It  Is  indefinitely  shown  that  he  died. 
A  mass  of  testimony,  all  hearsay,  and  much 
wholly  Irrelevant,  tends  to  show  that  Wm. 
H.  Gunnell,  who  resided  In  Scotland  county, 
was  in  1865  the  sole  surviving  heir  of  his 
father,  James  N.  Gunnell,  and,  if  so,  entitled 
to  a  one-eighth  interest  In  the  Gunnell  land. 
In  1865  a  deed  was  made  by  Wm.  H.  Gunnell 
to  John  Henry  Smith,  conveying  an  undivided 
one-seventh  of  one-eighth  of  the  land  in  ques- 
tion. This  deed,  except  that  It  was  offered  In 
evidence,  was  ignored  by  the  parties  at  the 
trial.  In  October,  1866,  said  Wm.  H.  Gunnel! 
and  his  wife,  for  a  consideration  named  in  the 
deed  of  $600,  $300  of  which  was  stated  to 
have  been  paid,  conveyed  the  Gunnell  land  to 
John  Henry  Smith ;  tbe  consideration  In  face 
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(as  sbown  by  many  circumstances  and  John 
Henry  Smith's  statement  to  one  of  the  wit- 
nesses named  Joseph  T.  Durall)  being  two 
horses  belonging  to  the  estate  of  Nathaniel 
H.  Gonnell,  Jr.,  and  the  testimony  in  regard 
thereto  being  as  follows:  "Q.  In  talking 
about  the  farm,  who  did  he  (John  H.  Smith) 
say  it  belonged  to?  A.  He  said  It  belonged 
to  his  wife.  Q.  Can  you  give  the  substance 
of  any  conversation  he  had  with  you?  A. 
Here  in  front  of  the  courthonse  on  one  oc- 
casion Jim  Johnson  and  I  was  talking,  and 
Mr.  Smith  came  up.  I  asked  him  If  he  was 
going  home.  He  said  he  was  going  pretty 
soon.  He  got  to  talking  about  some  trade  he 
bad  with  somebody  about  some  stock,  and  got 
to  speaking  of  the  farm,  and  he  just  remark- 
ed to  me,  he  says,  'Joe,  the  war  has  ruined 
me  and  made  me  a  bankrupt,  and  I  am  now 
living  on  my  wife's  estate.'  Q.  What  else 
did  he  say  about  trading  some  of  Nathaniel 
Gunnell's  stock?  A.  He  told  me  after  Na- 
thaniel's death  he  took  that  stock  and  traded 
it  for  land.  That  Is  how  tliat  come  up ;  said 
he  owned  nothing  now ;  said  he  was  a  bank- 
rupt Q.  What  did  he  say  he  traded  it  for? 
A.  He  turned  it  over  to  the  children.  Q. 
Why?  A.  Said  be  was  a  bankrupt  and  could 
not  hold  anything  himself.  By  the  Court: 
Q.  I  understand  you  to  say  he  took  Nat's 
stock  and  trades  It  for  some  land?  A.  Yes, 
and  turned  the  land  over  to  the  children.  Q. 
What  children?  A.  He  didn't  say;  he  said 
the  chUdren." 

The  witness  Duvall's  statement  as  to  his 
conversation  with  John  H.  Smith  In  regard  to 
the  consideration  paid  to  Wm.  H.  Gunnell  for 
bis  interest  In  the  Gunnell  lands  finds  con- 
firmation In  the  deposition  of  Joseph  Chil- 
dress, who  in  detailing  a  conversation  had 
with  said  Wm.  H.  Gunnell  says,  "He  (Wm. 
H.)  went  over  there  and  brought  back  the 
stock  with  him  and  told  me  that  it  was  a 
payment  on  this  land,"  and  the  deposition  of 
Sarah  A.  Gunnell,  the  widow  of  Wm.  H.,  In 
regard  to  the  same  matter,  in  which  she 
says,  "I  remember  of  him  bringing  two 
horses." 

On  March  3,  1870,  John.  Henry  Smith  and 
his  wife,  Elizabeth  B.,  made  and  executed  to 
David  H.  Quesenberry,  as  trustee,  the  follow- 
ing deed:  "Know  all  men  of  these  presents 
that  we,  John  H.  Smith  and  Elizabeth  B. 
Smith,  his  wife,  of  the  county  of  Ray  in  the 
state  of  Missouri,  for  and  in  consideration  of 
the  natural  love  and  affection  as  well  as  in 
consideration  of  the  sum  of  one  dollar  to  us 
in  hand  paid  by  David  H.  Quesenberry,  trus- 
tee for  the  sole  and  separate  use  and  benellt 
of  said  Elizabeth  B.  Smith  daring  the  period 
of  her  natural  life,  and  at  her  death  the  same 
to  pass  to  and  vest  in  fee  simple  in  her  two 
children  Mary  L.  Smith  and  Harvey  Smith 
and  the  daughter  of  said  Henry  Smith  by  a 
former  wife,  Ada  Smith,  equally,  do  by  these 
presents,  grant,  bargain  &  sell  unto  the  said 
David  H.  Quesenberry,  trustee  as  aforesaid, 
the  following  real  estate  situate  in  the  county 


of  Ray  in  the  state  of  Missouri,  to  wit :  The 
west  half  of  the  southeast  quarter  of  section 
seventeen  (17),  the  east  half  of  the  south- 
west quarter  of  said  section  seventeen  (17) 
and  the  east  half  of  the  southeast  quarter  of 
said  section  seventeen  (17),  the  west  half  of 
the  northeast  quarter  of  section  twenty  (20), 
and  the  east  half  of  the  northwest  quarter  of 
said  section  twenty  (20)  all  in  township  fifty- 
two  (52)  of  range  twenty-seven  (27),  with  the 
appurtenances.  To  have  and  to  hold  the 
premises  aforesaid  unto  him,  the  said  trustee, 
for  the  uses  and  purposes  aforesaid,  his  suc- 
cessors and  assigns  forever.  It  Is  hereby  un- 
derstood and  agreed  by  and  between  the  par- 
ties hereto  that  said  trustee  shall  have  full 
power  and  authority  to  sell  or  in  any  other 
way  dispose  of  said  real  estate  during  the 
lifetime  of  the  said  Elizabeth  B.  Smith,  by 
the  approbation  and  request  of  her,  the  said 
Elizabeth  B.  Smith,  which  approbation  and 
request  shall  be  shown  by  her  Joining  in  the 
deed  of  conveyance  or  other  instrument  by 
which  said  real  estate  may  be  conveyed  or 
affected,  and  the  proceeds  of  such  sale  or 
other  disposition  of  said  real  estate  shall  be 
appropriated  by  said  trustee  for  the  benefit 
of  the  persons  aforesaid,  as  may  be  directed, 
by  said  Elizabeth  B.  Smith.  It  Is  the  inten- 
tion and  understanding  of  the  parties  hereto 
that  if  said  real  estate  Is  sold  and  conveyed 
according  to  the  power  herein  given  In  the 
lifetime  of  the  said  Elizabeth  B.  Smith,  that 
the  estate  therein  of  the  said  children  is 
thereby  forever  defeated,  and  the  purchaser 
takes  a  fee-simple  title  to  said  real  estate.  I, 
the  said  John  H.  Smith,  hereby  covenanting 
to  and  with  said  trustee,  his  successors  and 
assigns,  for  myself,  my  heirs,  executors  and 
administrators  to  warrant  and  defend  the 
title  to  the  premises  aforesaid  against  the 
claims  of  all  persons  whatsoever.  In  witness 
whereof,  we  hereto  subscribe  our  names  and 
afilx  our  seals  this  5th  day  of  March,  1870. 
John  H.  Smith.  [Seal.]  Elizabeth  B.  Smith. 
[Seal.]" 

The  acknowledgment,  omitting  the  caption 
and  the  Jurat  of  the  notary.  Is  as  follows: 
"Be  It  remembered  that  on  this  5th  day  of 
March,  A.  D.  1870,  before  the  undersigned,  a 
notary  public,  within  and  for  the  county  of 
Ray  aforesaid,  personally  came  John  H. 
Smith  and  Elizabeth  B.  Smith,  his  wife,  who 
are  personally  known  to  me  to  be  the  same 
persons  whose  names  are  subscribed  to  the 
foregoing  Instrument  of  writing  as  parties 
thereto,  and  acknowledged  that  they  exe- 
cuted the  same  for  the  uses  and  purposes 
therein  mentioned.  And  the  said  Elizabeth 
B.  Smith  being  by  me  first  examined  separate 
and  apart  from  her  husbafld  and  made  ac- 
quainted with  the  contents  of  the  said  instru- 
ment, acknowledged  that  she  executed  the 
same  and  relinquished  her  dower  in  the  real 
estate  therein  mentioned  freely  and  without 
fear,  compulsion  or  undue  influence  of  her 
said  husband." 

At  the  December  term,  1873,  of  the  com- 
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mon  pleBS  court  of  Bay  coonty  (a  court  creat- 
ed In  1867  haTing  concurrent  Jurisdiction 
witb  the  circuit  court  in  civil  cases,  Laws 
Mo.  1867,  p.  95),  Adam  K.  Reybum  brought  a 
salt  against  John  H.  Smith  and  Elizabeth 
Smith,  his  wife,  David  H.  Quesenberry,  her 
trustee,  and  Mary  L.  Smith,  Harvey  Smltti, 
Ada  Smith,  and  Wade  Wall,  to  subject  the 
land  here  in  controversy  to  the  payment  of  a 
debt  claimed  to  be  due  by  John  Henry  Smith 
to  said  Reybum.  The  court  found  that  the 
deed  of  March  5,  1870,  made  by  said  John 
Henry  Smith  and  his  wife,  Elizabeth  B. 
Smith,  to  David  H.  Quesenberry  as  trustee, 
had  been  fraudulently  made  by  said  Smith 
while  insolvent  and  unable  to  pay  his  debts, 
and,  there  being  no  other  property  of  the 
said  Smith  out  of  which  said  debt  could  be 
paid,  said  Gunnell  land  was  held  subject  to 
the  payment  of  said  claim.  Under  this  judg- 
ment the  southwest  quarter  of  the  northeast 
quarter,  and  the  southeast  quarter  of  the 
northwest  quarter,  of  section  20,  township  52, 
range  27,  were  sold  to  satisfy  Reybnm's 
claim  against  the  said  John .  Henry  Smith. 
The  carving  out  and  sale  of  the  said  80  acres 
from  the  original  Wm.  M.  Gunnell  tract  left, 
therefore,  320  acres. 

At  the  February  term,  1876,  of  the  dr- 
cnlt  contt  of  Ray  county,  two  years  after  the 
death  of  John  Henry  Smith,  Elizabeth  B. 
Smith  with  the  plaintiffs,  and  the  defendant 
Mary  Ia,  together  with  Harvey  Smith,  and 
David  H.  Quesenberry,  as  trustee  for  the  par- 
ties named  in  the  trustee's  deed  of  March  5, 
1870,  and  John  W.  Shotwell  as  guardian  for 
Robert  E.  Gunnell,  who  had  since  become  in- 
sane, instituted  an  ex  parte  proceeding  in 
said  court;  the  purpose  being  to  partition 
the  Gunnell  land  and  set  apart  the  interest 
of  said  Robert  E.  Gunnell  therein.  The  for- 
mal procedure  required  by  law  was  pursued, 
resulting  in  a  judgment  in  partition  under 
which  on  the  10th  day  of  April,  1876,  the 
following  described  land  was  set  ofF  and  as- 
signed to  Bobert  E.  Gunnell  as  his  full  share 
and  Interest  in  said  Gunnell  land,  to  wit,  62 
acres  off  of  the  west  side  of  the  east  half  of 
the  southwest  quarter  of  section  17,  in  town- 
ship 52,  range  27,  and  to  David  H.  Quesen- 
berry, trustee  for  laizabeth  B.  Smith,  Ada 
Smith,  Mary  L.  Smith,  and  Harvey  Smith, 
the  southeast  quarter,  and  the  east  half  of 
the  southwest  quarter,  except  52  acres  off  of 
the  west  side  thereof,  in  section  17,  and  the 
northeast  quarter  of  the  northwest  quarter, 
and  the  northwest  quarter  of  the  northeast 
quarter,  of  section  20,  township  52,  range 
27.  This  proceeding,  after  the  setting  apart 
of  the  62  acres  to  Bobert  E.  Gunnell,  left 
288  acres  of  the  original  Wm.  M.  Gunnell 
tract,  being  the  property  described  in  the 
petition  filed  herein. 

Errors  Assigned. 

The  plaintiffs  as  appellants  assign  error 
in  the  trial  court  in  declaring  the  title  ac- 
quired by  John  H.  Smith  from  Wm.  H.  Gun- 


nell by  the  deed  of  October,  1866,  to  be  held 
in  trust  for  Elisabeth  B.  Smith  during  her 
life  and  then  to  her  bodily  heirs. 

The  defendants  as  appellants  assign  error 
in  that  the  necessary  persons  to  a  complete 
determination  of  the  issues  Involved  were  not 
made  parties;  that  the  issues  should  have 
been  submitted  to  a  jury;  that  plaintiffs' 
cause  of  action,  if  any  they  had,  was  barred 
by  the  statute  of  limitations ;  that  the  sher- 
iff's deed  purirarting  to  convey  the  Interest 
of  John  C.  Gunnell  to  John  H.  Smith  was 
inoperative  and  void ;  that  the  deed  of  March 
5,  1870,  of  John  Henry  Smith  and  wife  to 
David  H.  Quesenberry,  as  trustee,  was  not 
Intended  to  and  did  not  convey  the  estate 
either  in  fee  or  for  life,  of  said  Elizabeth 
B.  Smith  in  said  land;  that  the  record  and 
judgment  in  the  ex  parte  partition  suit  to 
set  off  Robert  E.'s  share  in  the  Gunnell  land 
was  not  regularly  commenced  or  legally  pros- 
ecuted; that  the  proceedings  therein  were 
irregular,  and  the  admission  of  same  in  evi- 
dence for  the  purpose  of  showing  that  Eliza- 
beth B.  Smith  had  by  the  deed  of  March  6, 
1870,  conveyed  or  intended  to  convey  her  in- 
terest in  fee  or  for  Ufe,  in  the  Gunnell  land, 
to  David  H.  Quesenberry,  trustee,  was  error ; 
that  plaintiffs  are  estopped  from  claiming 
any  right,  title,  or  Interest  In  said  land. 

I.  Defects  of  Parties. 

[1]  Defendants  contend  that  there  is  a  de- 
fect of  parties.  One  witness  testified  that 
Nathaniel  H.  Gunnell,  Sr.,  by  his  second 
marriage  had  one  daughter  who  is  still  liv- 
ing, who  has  not  been  made  a  party  hereto. 
A  careful  analysis  of  the  testimony  shows 
that  the  witness  was  uncertain  as  to  whether 
the  daughter  referred  to  was  by  the  first  or 
second  marriage.  In  our  opinion,  the  evi- 
dence in  this  regard  Is  not  sufficiently  certain 
and  cogent  to  base  a  conclusion  thereon  that 
the  daughter  referred  to,  if  of  the  second 
marriage,  was  still  living,  especially  in  view 
of  the  witness'  statement  that  the  daughter 
he  had  reference  to  resided  near  Bichmond 
when  the  case  was  on  trial.  It  is  not  ma- 
terial that  there  may  be  five  children  of 
Thomas  P.  Gunnell  now  living,  and  that  Wm. 
H.  Gunnell  may  have  left  a  widow  and  one 
son  each  now  living,  as  both  Thomas  P. 
Gunnell  and  Wm.  H,  Gunnell  have  long 
since  transferred  by  deeds,  the  regularity  of 
which  is  not  in  question,  their  entire  in- 
terests in  the  Gunnell  land.  We  -are  there- 
fore of  the  opinion  that  there  is  no  substan- 
tial evidence  to  sustain  the  contention  that 
there  is  a  defect  of  parties  who  should  have 
been  joined  in  this  proceeding. 

II.  Bight  to  Jury. 
[21  Defendants  further  contend  that,  al- 
though they  set  up  equitable  defenses  to  the 
petition,  they  were  nevertheless  entitled  to 
a  jury  because  they  asked  no  affirmative  re-' 
lief.  The  general  application  of  this  rule 
is  not  questioned,  but  is  it  applicable  in  a 
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case  of  this  character?  Plaintiffs  bring  their 
action  nnaer  section  650,  R.  S.  1899,  now  sec- 
tion 2635,  R.  S.  1909,  praying  that  the  ttUe 
to  the  land  described  in  their  petition  be  as- 
certained and  ^determined.  Defendants 
claiming  title  are  in  possession.  In  an  action 
of  this  character  it  becomes  the  duty  of  the 
court  to  ascertain  and  determine  the  title  and 
Interest  of  the  parties  respectively  in  the 
real  estate  in  question,  and  to  adjudge  the 
title  of  the  parties  to  such  real  estate.  While 
It  has  been  held  by  this  court  that  the  trial 
of  title  under  the  section  referred  to  is  for  the 
court  and  not  for  the  jury  (Stone  v.  Perkins, 
217  Mo.  loc.  clt  601,  602,  117  S.  W.  717),  this 
rule  Is  subject  to  modlflcatlons  dependent  up- 
on the  allegations  of  the  pleadings  in  the 
particular  suit.  The  rule  announced  by  the 
court  In  Stone  v.  Perkins,  supra,  was  not  di- 
rectly In  regard  to  the  right  to  a  jury,  but 
was  incidental  and  referred  to  the  question 
as  to  whether  or  not,  in  a  review  of  the  case, 
the  declarations  of  law  given  by  the  trial 
court  should  be  considered  as  in  a  law  case 
or  disregarded  as  In  a  proceeding  in  equity. 
The  true  rule  by  which  suits  to  ascertain 
and  determine  title  to  land,  under  the  sec- 
tion referred  to,  are  to  be  tried,  is  declared 
in  Lee  v.  Conran,  213  Mo.  404,  111  S.  W. 
1151,  in  which  Woodson,  J.,  speaking  for  the 
court,  says:  "If  the  issues  joined  entitle  the 
parties  to.  an  ordinary  judgment  at  law, 
then  •  •  *  the  parties  are  entitled  to  a 
Jury  trial;  but,  if  the  issues  tendered  are 
equitable  In  their  nature  and  call  for  equita- 
ble relief,  then  the  cause  Is  triable  before 
the  chancellor."  In  Minor  v.  Burton,  228  Mo. 
563, 128  S.  W.  965,  Graves,  J.,  speaking  for  the 
court  in  discussing  this  particular  question, 
says:  "It  was  for  a  time  a  mooted  question 
as  to  whether  or  not  an  action  under  section 
650  was  an  action  In  equity  or  at  law ;  but 
we  finally  determined  the  question  In  the  re- 
cent case  of  Lee  v.  Conran,  213  Mo.  404  [111 
S.  W.  1151].  In  that  case  we  concluded  that 
the  character  of  the  suit  was  dependent  upon 
the  Issues  raised  by  the  pleadings.  If  the  is- 
sues thus  raised  are  such  as,  at  the  adoption 
of  our  Constitution,  were  triable  before  a 
jury,  then  the  parties  in  an  action  under  sec- 
tion 650  are  entitled  to  a  jury ;  but,  if  the  Is- 
sues raised  by  the  pleadings  were  not  triable 
before  a  jury  prior  to  the  adoption  of  the 
Constitution,  then  the  parties  are  not  entitled 
to  a  jury.  The  action  given  by  section  650 
Is  statutory,  and  we  think  the  construction 
given  In  the  Lee  Case,  supra,  Is  a  reasonable 
one."  In  the  case  at  bar  there  are  at  least 
two  clear  grounds  of  equitable  jurisdiction 
set  up  in  the  answer:  The  first,  to  defeat  an 
apparent  legal  title  charged  In  the  petition, 
the  defendants  ask  the  court  to  declare  a 
resulting  trust  to  have  been  created  by  rea- 
son of  the  facts  pleaded ;  and,  the  second,  to 
defeat  an  apparent  legal  title  charged  in  the 
petition,  the  defendants  plead  estoppel  by 
acts   in  pals.     The    defendants    therefore. 


while  not  In  so  many  words  asking  afflnna- 
tlve  equitable  relief.  Invoke  equitable  de- 
fenses to  defeat  a  legal  action  which  for  all 
practical  purposes  Is  a  request  for  an  ad- 
judication of  the  equities  pleaded.  Under 
this  state  of  the  pleadings  a  jury  was  right- 
fully refused. 

III.  Statute  limitations. 

[3, 4]  The  plea  of  the  statute  of  limitations 
Is  Interposed  as  a  defense.  Elizabeth  B. 
Smith  was  in  possession  of  this  property  from 
1873  to  1907,  the  date  of  her  death.  Before 
the  execution  of  the  deed  by  Elizabeth  B.  and 
her  husband,  John  H.  Smith,  to  Quesenberry, 
as  trustee,  March  6, 1870,  she  held  title  In  the 
Gunnell  land  In  fee  and  for  life ;  her  inter- 
ests being  In  the  proportion  of  ii/4«  In  fee 
and  i*/tg  for  life.  These  Interests  being  un- 
divided and  severable  only  by  judicial  ac- 
tion, which  had  not  occurred,  her  holding  as 
a  life  tenant,  although  but  partial,  was  suf- 
ficient to  prevent  the  running  of  the  statute 
under  the  rule  that  during  the  tenure  of  the 
life  tenant  an  action  by  the  remainderman  is 
not  authorized.  If  said  deed  did  not  operate 
to  convey  her  Interest  in  trust,  then  the 
same  rale  would  apply  as  before  the  execu- 
tion of  same.  If  the  execution  of  said  deed 
be  held  to  have  conveyed  her  Interest  for  the 
trust  expressed,  only  her  life  estate  would 
be  left,  which  could  not  and  was  not  at- 
tempted to  be  affected  by  the  deed.  Under 
either  view  of  the  case,  we  are  of  the  opinion 
that  the  general  rule  Is  applicable,  and  that 
ntither  she  nor  any  grantee  of  the  estate 
could  claim  adversely  to  the  remaindermen, 
and  that  the  statute  of  limitations  did  not  be- 
gin to  run  against  them  until  her  death 
(Waddle  v.  Frazler,  245  Mo.  391,  404,  151  S. 
W.  87;  Bradley  v.  Goff,  243  Mo.  95, 147  S.  W. 
1014),  which  occurred  within  three  years  next 
before  the  commencement  of  this  suit 

Ada  Hauser,  however.  Is  the  only  plaintiff 
who  can  be  classed  as  a  remainderman,  and 
hence,  within  the  terms  of  the  rule  above 
stated,  the  others  claiming  under  the  deeds 
to  their  father,  John  H.  Smith,  the  one  from 
the  sheriff  of  Ray  county  in  1868  conveying 
the  interest  of  John  C.  Gunnell,  and  the  oth- 
er from  Wm.  H.  Gunnell  in  1866  conveying 
the  Interest  Inherited  from  Us  father  James 
N.  Gunnell. 

[5]  Whatever  Interest  was  acquired  in  said 
land  by  John  H.  Smith  under  these  deeds 
vested  in  his  heirs  upon  his  death,  which  oc- 
curred in  1874,  provided  he  was  at  the  time 
seised  of  said  Interest.  We  find,  however, 
that  on  March  5,  1870,  he  and  his  wife  by 
their  certain  deed,  heretofore  referred  to, 
conveyed  all  of  their  right,  title,  and  Interest 
in  said  Gunnell  land  to  David  H.  Quesenberry 
as  trustee  for  the  sole  and  separate  use  of 
Elizabeth  B.  Smith  during  the  period  of  her 
natural  life,  and  at  her  death  the  same  to 
pass  to  and  vest  In  fee  simple  in  her  two 


Digitized  by 


Google 


Mo.) 


HAUSER  V.  MURRAT 


385 


children,  Mary  L.  Smith  and  Harvey  Smith, 
and  a  daughter,  Ada  Smith,  of  said  John 
Henry  Smith  by  a  former  wife. 

It  is  not  material  as  affecting  the  rights  of 
the  parties  to  this  suit  that,  In  a  proceeding 
In  equity  instituted  In  the  circuit  court  of 
Ray  county  in  1873,  this  deed  was  set  aside  as 
to  creditors  of  said  John  H.  Smith,  on  the 
ground  that  it  was  fraudulently  made  and 
executed  on  the  part  of  said  Smith ;  nor  does 
It  concern  us  In  determining  the  Issues  here 
that  from  the  findings  of  said  Judgment  It 
does  not  appear  that  said  Smith  then  had 
such  an  equitable  Interest  In  said  land  as 
to  authorize  said  Judgment  and  the  conse- 
quent carving  of  SO  acres  out  of  the  Gunnell 
land  and  Its  sale  to  satisfy  the  judgment  thus 
rendered.  Such  land  Is  not  included  in  this 
proceeding.  The  Judgment  was  as  to  cred- 
itors and  does  not  affect  the  parties  hereto. 
As  to  them,  equity  will  leave  them  where 
they  have  placed  themselves  so  far  as  the 
deed  of  March  5, 1870,  is  concerned  (Hall  v. 
Callahan,  66  Mo.  316,  323 ;  Crook  v.  TuII,  111 
Mo.  283,  20  S.  W.  8;  Enapp  v.  Knapp,  118 
Mo.  App.  lot  dt  705,  96  S.  W.  295  et  seq.), 
and,  unless  there  are  more  potent  and  perti- 
nent reasons  than  the  facts  disclosed  In  the 
above  proceeding,  this  deed  will  be  held  to 
have  conveyed  the  Interests  of  John  H.  Smith 
and  wife  to  said  land  for  the  purposes  there- 
in mentioned.  This  conclusion  will  foreclose 
whatever  Interest  the  plaintiffs  claim  in  the 
Gunnell  lands  under  the  said  deeds  to  their 
father,  and  hence  the  statute  of  limitations 
as  applicable  to  their  interests  in  this  regard 
is  a  negligible  quantity.  We  will  discuss  lat- 
er whether  John  H.  Smith  bad  any  interest 
in  said  land  subject  to  conveyance. 

IV.  Sheriff's  Deed  to  John  H.  Smith. 

[I]  The  validity  of  the  deed  of  the  sheriff 
of  Ray  county,  dated  March  10, 1868,  purport- 
ing to  convey  the  Interest  of  John  C.  Gunnell 
in  the  lands  in  question  to  John  H.  Smith,  is 
challenged.  It  will  be  recalled  that  John  O. 
Gunnell  went  to  California  not  later  than 
1855,  and  did  not  return  until  some  time  in 
the  80*3,  not  later  than  1889.  In  December, 
1865,  more  than  ten  years  after  his  departure, 
John  H.  Smith  instituted  a  suit  in  the  cir- 
cuit court  of  Ray  county,  against  John  G. 
'  Gunnell,  by  attachment,  alleging  that  the  lat- 
ter was  indebted  to  him  in  the  sum  of  $480. 
The  only  service  of  process  on  the  defend- 
ant John  O.  Gunnell  was  by  publication.  Un- 
der the  law  then  in  force,  applicable  to  cases 
of  this  character  (section  23,  c.  12,  vol.  1,  p. 
246,  R.  S.  1855),  it  was  required  that  orders 
of  publication  should  not  only  state  the  na- 
ture and  amount  of  plaintiff's  demand  or 
damages  claimed,  but  that  the  defendant 
should  be  notified  that  his  property  had  been 
attached.  This  last  requirement  as  to  notice 
is  not  only  absent  from  the  order  of  publica- 
tion, but  it  is  not  mentioned  in  either  the 
proof  of  same  or  in  the  Interlocutory  Judg- 
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ment  Mor  are  any  words  of  similar  import 
used  in  -the  order  "that  his  property  was 
about  to  be  attached"  held  to  be  sufficient  in 
Harris  v.  Grodner,  42  Mo.  159,  to  notify  the 
defendant  of  the  attachment. 

The  statement  in  orders  of  publication  that 
property  had  been  attached  as  required  by 
the  statute  of  1855  was  held  to  be  necessary 
to  Jurisdiction  In  Durossett  v.  Hale,  38  Mo. 
loc.  dt.  348,  in  which  Hohnes,  J.,  speaking 
for  the  court,  says:  "In  respect  of  the  notifi- 
cation, the  attachment  act  differs  from  the 
general  practice  act  It  supposes  that  there 
may  be  no  personal  or  other  service  on  the 
defendant  himself,  and  that  the  proceeding 
may  be  wholly  in  rem  against  the  property 
attached.  In  such  case,  this  is  the  very  thing 
of  which  he  should  have  notice,  that  he  may 
appear  and  protect  his  property  from  sale. 
But  it  is  enough  that  the  statute  ezpreealy 
requires  this  fact  to  be  stated  in  the  order  at 
publication,  and  there  is  no  room  for  any  oth- 
er construction.  It  follows  that  this  publica- 
tion was  of  no  avail  whatever,  and  that  the 
Judgment,  being  rendered  against  a  party 
who  had  no  notice,  was  entirely  void." 

In  Walter  v.  Scofield,  167  Mo.  637,  loa  dt. 
556,  67  S.  W.  281,  Marshall,  J.,  speaking  for 
the  court  in  reference  to  the  correctness  of 
the  rule  announced  in  Durossett  v.  Hale,  su- 
pra, said:  "Nothing  was  said  In  the  publica- 
tion, as  the  statute  required,  to  the  effect 
'that  his  property  had  been  attached.'  It 
was  properly  held  that  the  notice  by  publica- 
tion was  fatally  defective  and  the  Judgment 
based  thereon  was  void."  In  the  absence, 
therefore,  from  the  order  of  publication  of 
the  statement  that  defendant's  property  had 
been  attached  or  words  of  similar  import, 
conveying  to  him  Information  as  to  the  na- 
ture of  the  action,  the  order  simply  served 
to  constructively  notify  him  of  the  commence- 
ment of  an  ordinary  suit  on  an  account. 
This,  as  is  clearly  shown  by  the  foregoing 
authorities,  was  wholly  insuflldent  to  con- 
fer Jurisdiction  on  the  trial  court,  and  its 
Judgment  was  consequently  void,  and  John 
H.  Smith  acquired  no  title  to  the  interest  of 
John  O.  Gunnell  in  the  lands  in  question 
through  his  purchase  and  the  sheriff's  deed. 
Stanton  v.  Thompson,  234  Mo.  loc.  dt  14, 
136  S.  W.  698.  Nor  will  the  defense  avail  in 
behalf  of  this  deed  that  the  Judgment  under 
which  It  was  executed  is  immune  from  col- 
lateral attack;  that  the  rule  thus  announced 
states  generally  a  correct  declaration  of  law, 
we  admit;  but,  when  a  court  proceeds  to 
render  a  Judgment  in  conformity  with  a  stat- 
ute authorizing  a  particular  proceeding  un- 
known to  the  common  law,  though  it  be  a 
court  of  general  Jurisdiction  and  be  a  pro- 
ceeding In  accordance  with  the  course  of  the 
common  law,  so  far  as  it  is  applicable  to  the 
statutory  proceeding,  yet  the  Judgment  must 
conform  to  the  requirements  of  the  statute 
under  the  authority  of  which  alone  it  Is  ren- 
dered when  the  requirements  of  the  statute 
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are  mandatory  and  the  points  are  essential. 
Cooper  T.  Gunter,  216  Mo.  loc.  dU  562,  114 
S.  W.  943. 

v.  John  C  Gunnell's  Estate. 

In  this  connection  the  final  devolution  of 
the  estate  ot  John  0.  Gunnell  may  well  be 
determined.  It  remained  in  him  until  his 
death  In  1900,  when  it  passed  by  descent  to 
his  sister  Elizabeth  B.  Smith  in  fee,  and  up- 
on her  death  became  vested  in  her  sole  sur- 
TlTlng  heir  the  defendant  Mary  !>.  Murray. 

VI.  Validity  of  Deed  to  Trustee. 

[I]  Notwithstanding  our  conclusion  hereto- 
fore Indicated  as  to  the  validity  of  the  deed 
of  March  5,  1870,  from  John  H.  Smith  and 
wife,  Elizabeth  B.,  to  David  Quesenberry, 
trustee,  it  becomes  necessary  under  the  as- 
signment of  errors  to  particularly  consider 
same. 

The  law  governing  the  conveyance  of  a 
married  woman's  land  in  force  at  the  time  of 
the  execution  of  this  deed  was  as  follows: 
"A  husband  and  wife  may  convey  the  real 
estate  of  the  wife,  and  the  wife  may  reUn- 
qnlsh  her  dower  in  the  real  estate  of  her  hus- 
band, by  their  Joint  deed,  acknowledged  and 
certified  as  herein  provided ;  but  no  cove- 
nant expressed  or  implied  in  such  deed  shall 
bind  the  wife  or  the  heirs,  except  so  far  as 
may  be  necessary  effectually  to. convey  from 
her  and  her  heirs  all  her  right,  title  and  in- 
terest expressed  to  be  conveyed  therein." 
Section  2,  c.  109,  p.  444,  G.  S.  1865.  Under 
section  14  of  the  same  statute,  page  445,  it  Is 
required  that  the  certificate  of  aclutowledg- 
ment  shall  state  (1)  the  fact  of  the  acknowl- 
edgment, (2)  personal  knowledge  by  the  offi- 
cer taking  the  acknowledgment  of  the  gran- 
tor and  that  he  is  the  person  whose  name  is 
subscribed  to  the  instrument  as  a  party  there- 
to, (3)  when  the  acknowledgment  is  that  of  a 
married  woman  that  she  was  made  acquaint- 
ed with  the  contents  of  said  Instrument,  and 
on  an  examination  separate  and  apart  from 
her  husband  acknowledged  that  she  executed 
the  same  freely  and  without  compulsion  or 
undue  influence  of  her  husband. 

It  is  contended  that  the  certificate  of  ac- 
knowledgment to  this  deed  falls  to  conform 
to  the  requirements  of  the  above  statute. 
The  certificate  (set  out  in  htec  verba  in  the 
statement)  provides  substantially  that  John 
H.  Smith  and  Elizabeth  B.,  his  wife,  person- 
ally came  before  the  notary  taking  the  ac- 
knowledgment, and  that  they  were  personal- 
ly known  to  hUn  to  be  the  same  persons 
whose  names  are  subscribed  to  the  instru- 
ment as  parties  thereto,  and  acknowledged, 
that  they  executed  the  same  for  the  uses  and 
purposes  therein  mentioned.  And  that  the 
i>aid  Elizabeth  B.  Smith,  being  first  examined 
separate  and  apart  from  her  husband  and 
made  acquainted  with  the  contents  of  the 
said  Instrument,  acknowledged  that  she  exe- 
cuted the  same  and  relinquished  her  dower 
in  the  real  estate  therein  mentioned  freely 


and  without  fear,  compulsion,  or  undue  In- 
fluence of  her  said  husband. 

[I]  A  careful  comparison  of  this  certificate 
with  the  statute  does  not  disclose  in  what 
particular  the  former  fails  to  conform  to 
the  material  requirements  of  the  latter.  The 
deed,  therefore,  so  far  as  the  acknowledgment 
Is  concerned,  must  be  held  to  be  valid.  This 
conclusion  is,  In  our  opinion,  evident  from  in- 
spection, and  the  citation  of  authorities  sus- 
taining deeds  having  like  certificates  of  ac- 
knowledgment would  tend  rather  to  obscure 
than  illuminate  the  question.  We  have  ex- 
amined the  cases  cited  by  industrious  counsel 
in  opposition  to  this  conclusion,  but  do  not 
find  them  applicable.  As  to  the  deed  itself, 
it  is  in  no  sense  ambiguous,  and  from  its 
phraseology  must  have  been  drawn  by  a 
skilled  draftsman  in  conveyancing.  The  facts 
that  John  H.  Smith  owned  or  claimed  to  own 
certain  interests  in  the  land  and  was  insolv- 
vent  and  involved  in  pecuniary  dlfilculties, 
and  that  his  wife,  Elizabeth  B.,  owned  cer- 
tain interests  therein  in  fee  and  others  for 
life,  with  the  remainder  in  her  bodily  heirs, 
does  not  in  the  face  of  the  instrument's  . 
perspicuity  demand  that  we  look  elsewhere 
than  within  its  four  corners  for  its  Inter- 
pretation. Therefore,  as  to  whose  deed  It 
was  and  what  estate  It  conveyed,  It  is  its 
own  best  expositor.  The  deed  was  signed  by 
both  parties  and  acknowledged,  as  we  have 
shown,  in  conformity  with  the  statute  then 
in  force.  A  reference  to  section  2,  supra, 
shows  that  the  same  method  was  then  re- 
quired for  conveying  a  wife's  real  estate  as 
for  relinquishing  her  dower.  The  scrivener 
who  drew  the  deed  knew  that  her  signature 
to  same  was  not  necessary  ^mply  to  pass 
her  dower,  since,  imder  the  terms  of  the  deed, 
she  would  still  hare  a  life  estate  of  which 
she  could  be  divested  only  by  execution  and 
delivery  of  her  own  deed  along  with  the 
trustee.  As  further  evidence  that  it  was  in- 
tended to  be  the  deed  of  both,  and  to  convey 
whatever  interests  either  had  in  said  land, 
subject  to  transfer  by  them,  witness  its 
terms :  "Know  all  men  by  these  presents  that 
we,  John  H.  Smith  and  Elizabeth  Smith,  his 
wife,  in  consideration,"  etc.,  "do  grant,  bar- 
gain and  sell  unto  David  H.  Quesenberry 
trustee,"  etc.;  and  further:  "It  is  hereby 
agreed  by  and  between  the  parties  hereto," 
etc.;  and  still  further:  "It  is  the  intention 
and  understanding  of  the  parties  hereto,'' 
ete.  In  fact,  the  entire  Instrument  bears  the 
impress  of  Joint  action  except  in  the  war- 
ranting clause  in  which  John  H.  Smith's 
name  appears  alone.  Here  we  have  another 
evidence  of  the  discernment  of  the  scrivener, 
for  Inasmuch  as  no  covenants  of  warranty 
could,  under  the  law  then  in  force  (section 
2,  G.  S.  1865,  p.  444)  avail  against  the  wife, 
Elizabeth  B.,  even  as  to  her  own  property, 
the  omission  of  her  name  from  the  warrant- 
ing clause  is  of  no  significance  other  than 
to  emphasize  the  intelligence  with  which  the 
deed  was  drawn.    This  deed  Is  so  unmistak- 
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able  In  its  terms  that  It  would  profit  nothing 
to  rerlew  the  clrcnmstances  nnder  which  It 
was  made  to  determine  its  nature  and  pur- 
pose.  If  tempted  to  do  so,  we  might  be  led 
to  tDQulre  If  the  deed  was  not  Intended  as 
the  joint  conveyance  of  said  Smith  and  wife 
to  the  land  described  for  the  purposes  therein 
set  forth,  what  moving  cause  would  have 
prompted  her  to  simply  Join  therein  to  relln- 
Quish  her  dower  when  by  the  deed  itself  she 
was  retaining  a  life  estate;  and  her  dower 
being  Inchoate,  no  matter  how  deeply  In- 
volved in  debt  her  husband  may  have  been, 
her  interest  in  this  respect  could  not  have 
been  levied  upon  to  satisfy  the  demands  of 
bis  creditors;  nor  will  we  be  led  into  a 
discussion  as  to  whether  or  not  her  lands 
were  subject  to  levy  and  sale  under  the  law 
then  in  force  to  satisfy  her  husband's  debts 
contracted  after  coverture.  As  we  have  said, 
the  definite  terms  of  the  deed  render  these 
excurtAons  into  the  field  of  speculation  un- 
necessary. Our  conclusion  Is  therefore  that 
the  instrument  is  the  Joint  deed  of  the  gran- 
tors therein  to  the  trustee,  with  a  reserva- 
tion for  life  in  Elizabeth  B.  Smith,  coupled 
with  her  right  of  disposal  of  said  lands  along 
with  the  trustee,  remainders  In  fee  in  equal 
parts  to  her  children,  Mary  L.  and  Harvey, 
and  her  husband's  child,  Ada,  by  a  former 
marriage.  It  wlU  scarcely  be  necessary  to 
say  that  this  conveyance  is  only  effective  to 
convey  E:ilzabeth  B.'s  Interest  in  fee  (which 
at  the  time  of  the  transfer  was  'Vis)  In 
the  GunneU  lands,  and  the  remainders  there- 
by created  must,  as  a  consequence,  be  limit- 
ed to  this  interest 

VII.  Deed  of  W.  H.  Gunnell  to  John 
H.  Smith. 

[t,  It]  It  Is  contended  that  the  considera- 
tion paid  by  John  H.  Smith  to  Wm.  H.  Gun- 
nell for  the  letter's  interest  in  the  Gunnell 
land,  evidenced  by  the  deed  of  October,  1866, 
consisted  of  property  belonging  to  the  estate 
of  Nathaniel  H.  GunneU,  Jr.,  held  by  said 
Smith  as  administrator  of  said  estate,  and 
consequently  that  the  interest  in  the  land  so 
acquired  was  held  in  trust  by  said  Smith 
for  his  wife,  Elizabeth  B.,  who  thereby  be- 
came the  equitable  owner  of  same  for  life, 
and  upon  her  death  said  land  descended  in 
fee  to  her  sole  surviving  heir,  Mary  L.  Mur- 
ray. 

At  the  time  of  the  purchase  of  the  Wm.  H. 
Gunnell  Interest,  John  H.  Smith  was  insol- 
vent and  sorely  pressed  by  creditors.  There 
is  no  evidence  that  he  had  other  property 
than  that  belonging  to  the  Nathaniel  H.  Gun- 
nell estate.  He  never  accounted  for  this 
property  in  any  settlement  as  administrator. 
There  was  testimony  that  he  exchanged  two 
horses  for  the  Interest  in  question;  he  admit- 
ted as  much  to  the  witness  Duvall,  adding 
that  "they  belonged  to  Nat's  estate."  Hav- 
ing neither  money,  property,  or  credit,  at 
the  time,  the  evidence  is  convincing,  If  not 


well-nigh  condurive,  that  the  two  horses  ex- 
changed by  him  for  this  Interest  belonged  to 
the  Nathaniel  H.  Gunnell  estate,  in  all  of 
which  his  wife  had  a  life  estate  with  remain- 
der in  her  bodily  heirs. 

The  date  (1866)  of  the  deed  from  Wm.  H. 
Gunnell  to  John  H.  Smith  and  the  death  of 
the  latter  In  1874,  prior  to  the  adoption  of 
the  married  woman's  act  in  1875  (Laws  1875, 
p.  61),  render  a  resort  to  the  common  law 
necessary  to  determine  John  H.  Smith's 
rights  in  his  wife's  property  at  that  time. 

Nothwlthstandlng  the  wife's  equitable  own- 
ership in  the  property  derived  from  the  es- 
tate of  Nathaniel  H.  Gunnell,  Jr.,  there  could 
be,  while  the  husband  occupied  the  position 
of  administrator  of  said  estate  and  held  the 
property  as  a  part  of  the  assets  of  same,  no 
such  reduction  to  possession  by  blm  as  to, 
vest  the  ownership  of  said  property  in  him. 
Possession  by  the  husband  as  an  executor  or 
administrator,  trustee  or  agent,  and  not  In 
the  exercise  of  his  marital  rights,  will  not 
constitute  such  a  reduction  to  iwssesslon  as 
to  vest  the  ownership  of  the  property  In  the 
husband.  4  Kent  (8tb  Ed.)  114;  15  Am.  & 
Eng.  Ency.  Law,  p.  827,  and  cases.  Posses- 
sion by  a  husband  of  the  wife's  chattels  or 
choses  in  action,  to  vest  ownership  in  the 
former,  must  be  in  right  and  by  virtue  of  the 
marital  relation.  Control  of  the  vrtfe's  prop- 
erty by  the  husband  in  the  capacity  of  a  trus- 
tee is  not  sufficient,  for  here  he  has  a  trust 
to  administer  and  acts  in  his  representative 
capacity  rather  than  in  the  exercise  of  his 
marital  rights.  Keagy  v.  Trout,  85  Va.  390, 
400,  7  S.  E.  329;  Barron  v.  Barron,  24  Vt 
375,  391;  Rogers,  Dom.  Rel.  i  153,  p.  115; 
21  Cyc.  1186,  and  casea 

The  following  cases,  while  not  entirely 
parallel  In  their  facts  with  the  instant  case, 
contain  instructive  rulings  which  by  analogy 
sustain  the  doctrine  above  announced:  Reed 
Bros.  v.  Nicholson,  189  Mo.  397,  407,  88  S. 
W.  71 ;  Boynton  v.  Miller,  144  Mo.  681,  687, 
46  S.  W.  754;  Prewitt  v.  Prewltt,  188  Mo. 
loc.  clt.  683,  87  S.  W.  1000;  Merket  v.  Smith, 
33  Kan.  66,  5  Pac.  394. 

We  therefore  hold  that  John  H.  Smith 
held  the  interest  in  the  Gunnell  land  acquired 
by  him  from  Wm.  H.  Gunnell  under  the  deed 
made  in  October,  1866,  in  trust  for  his  wife, 
Elizabeth  B.,  remainder  In  fee  to  her  bodily 
heirs,  under  the  terms  of  the  will  of  Nathan- 
iel H.  GunneU,  Jr. 

VIII.  Partition  Proceeding. 

[11]  The  ex  parte  partition  proceeding  to 
set  apart  the  Interest  of  Robert  E.  Gunnell, 
an  insane  person,  In  the  Gunnell  land,  while 
irregular  in  many  respects,  was  brought  In 
the  names  of  all  the  parties  who  had  or 
claimed  an  interest  in  said  land,  and,  al- 
though it  resulted  in  the  setting  apart  to  Rob- 
ert E.  of  12  more  acres  than  his  numerical 
distributive  share  in  the  entire  tract  of  320 
acres  then  belonging  to  said  estate,  it  was  the 
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voluntary  act  of  the  parties,  and  they  could 
have  accompUshed  the  same  end  in  a  divisloa 
of  said  lands  out  of  court.  Under  this  state 
of  facta,  we  are  not  inclined  to  entertain 
technical  objections  to  the  validity  of  this 
proceeding.  Nor  are  we  impressed  with  the 
contention  that  the  doctrine  of  estoppel  Is  in 
any  way  applicable  to  Elizabeth  B.  Smith  on 
account  of  her  participation  therein.  At 
the  time  of  this  proceeding,  Elizabeth  B. 
Smith  held  only  a  life  estate  In  the  OunneU 
land.  Under  the  devise  from  her  brother, 
Nathaniel  H.  Gunnell,  Jr.,  her  estate  therein 
was  80  limited,  and  by  her  Joint  deed  with 
her  husband,  March  5,  1870,  to  the  trustee, 
her  estate  in  fee  in  said  land  was  also  con- 
verted into  a  life  estate.  This  estate  was  in 
no  way  afFected  by  the  partition,  and  no  act 
of  hers  could  then  affect  the  estates  of  the 
remaindermen.  A  discussion  of  the  partition 
proceeding  may  therefore  be  eliminated  from 
consideration. 

IX.  Final  Devolution  of  Title. 

The  foregoing  conclusions  as  determinative 
of  the  title  and  interests  to  the  Gunnell  land 
may  be  more  clearly  understood  by  the  fol- 
lowing r6sum6:  At  the  time  of  the  death  of 
Wm.  M.  Gunnell,  In  1857,  the  tract  of  land  of 
which  he  is  the  common  source  of  title  con- 
sisted of  400  acres.  March  5,  1870,  John 
Henry  Smith  and  his  wife,  Elizabeth  B.,  con- 
veyed whatever  interest  they  had  in  said 
land,  to  a  trustee,  with  reservation  for  life 
In  and  power  of  disposal  by  Elizabeth  B.,  re- 
mainder in  fee  to  Mary  L.,  Harvey,  and  Ada 
Smith.  In  December,  1873,  under  a  Judgment 
of  a  creditor  of  John  H.  Smith,  80  acres  of 
said  land  was  sold  to  satisfy  said  Judgment, 
reducing  the  tract  to  320  acres.  In  February, 
1876,  in  an  ex  parte  partition  proceeding,  52 
acres  of  said  land  was  set  apart  to  Robert  E. 
Gunnell,  an  insane  person,  which  said  land 
was  subsequently  sold  by  bis  guardian  for 
his  support,  reducing  the  tract  to  268  acres. 
We  have  apportioned  the  shares  of  the  par- 
ties hereto  in  said  land  on  the  basis  of  forty- 
eighths  as  units  of  interest,  first  setting  aside 
the  interest  of  Robert  E.  Gunnell  as  one 
share,  or  </««  therein  plus  12  acres;  this 
excess  being  deducted  before  apportionment, 
from  the  other  Interests. 

[12]  We  find,  therefore,  at  the  time  of  her 
death  Elizabeth  B.  Gunnell  was  seised  for 
life  of  10/48  of  said  land,  by  devise  from  her 
brother  Nathaniel  H.  Gunnell,  Jr.,  remainder 
to  her  bodily  heirs.    The  interests  of  the  re- 


maindermen under  this  devise  are  contingent. 
Godman  v.  Simmons,  113  Mo.  122,  127,  20  S. 
W.  972;  Buxton  v.  Kroeger,  219  Mo.  224,  240, 
117  S.  W.  1147;  Sullivan  v.  Garesche,  229  Mo. 
496,  606,  129  S.  W.  949.  Contingent  remaind- 
ers are  not  descendible  (De  Lassns  t.  Gate- 
wood,  71  Mo.  371,  381 ;  Dlclcerson  ▼.  Dicker- 
son,  211  Mo.  483,  493,  110  S.  W.  700),  and 
Harvey  Smith  having  died  in  1894,  and  his 
mother,  Elizabeth  B.,  In  1907,  upon  her  death 
Mary  L.  Murray,  as  her  sole  surviving  bodily 
heir,  became  vested  in  fee  with  a  i*/«s  inter- 
est In  said  land. 

Elizabeth  B.,  as  the  equitable  owner  of  the 
one  share,  or  Vis  Interest  of  Wm.  H.  Gun- 
nell, in  said  land,  purchased  by  her  husband 
with  trust  funds,  became  upon  the  latter's 
death  the  owner  in  fee  of  said  interest  which 
descended  upon  her  death  to  her  sole  surviv- 
ing heir  Mary  L.  Murray. 

The  sheriff's  deed  to.  John  H.  Smith  of  the 
one  share,  or  •/««  interest  of  John  G.  Gunnell 
in  said  land  being  void,  upon  said  John  C.'s 
death,  his  interest  descended  to  his  sister 
Elizabeth  B.  in  fee,  and  upon  her  death  to 
Mary  I*  Murray. 

The  remainder,  or  ii/4»  interest  in  said 
land  conveyed  by  John  H.  Smith  and  Eliza- 
beth B.,  his  wife,  under  the  deed  of  March 
6,  1870,  to  a  trustee  (reservation  in  the  wife 
for  life  with  remainder  in  fee  in  equal  parts 
to  Mary  L.,  Harvey  and  Ada  Smith)  created 
vested  estates  in  these  remaindermen,  and 
although  Harvey  died  before  his  mother,  the 
Ufe  tenant,  his  Interest  upon  her  death  de- 
scended to  his  heirs.  Of  this  11/48  interest, 
therefore,  Mary  L.  and  Ada  are  each  entitled 
to  one-third  of  same  in  fee,  and  the  heirs  of 
Harvey  are  entitled  to  their  distributive  por- 
tions of  his  one-third  interest  In  fee  in  ac- 
cordance with  the  statute  of  descents  as  to 
the  whole  and  half  blood. 

The  foregoing  determination  of  the  inter- 
ests of  the  parties  hereto  results  in  a  finding 
as  to  their  shares  In  said  land  in  acres,  as 
follows:  to  Mary  L.  Murray,  229  acres;  to 
Ada  Hauser,  29  acres;  and  to  David  L.  and 
Virginia  O.  Smith,  each  5  acres. 

From  which  it  follows  that  the  Judgment  of 
the  trial  court  should  be  reversed  and  re- 
manded, with  directions  to  enter  a  decree 
vesting  the  title  in  the  land  in  question  in  the 
parties  hereto  as  determined  in  this  opinion, 
and  it  is  so  ordered. 

BROWN  and  FARIS,  JJ.,  concur. 
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BANNER  LUMBER  CO.  ▼.  LUND  et  aL 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

3,  1914.    Rehearing  Denied  Marcti  10, 

1914.) 

Mechanics'  Liens  (|  157*)  — Lien  State- 
ment— Clebical  Ebbob  in  Lien  Account. 
The  lien  statement  being  filed  December  17, 
1910,  the  affidavit  therein  stating  that  the  de- 
mand accrued  within  four  months  prior  to  such 
filing,  and  the  lien  account  therein  giving  the 
montn,  and  the  day  thereof,  of  furnishing  each 


rent  clerical  error,  nnimportant,  and  not  vitiat- 
ing the  lien,  even  as  against  a  holder  of  a  mort- 
gage on  the  land  given  before  the  building  com- 
menced ;  a  lien  superior  to  that  of  the  mortgage 
being  claimed  only  on  the  building,  and  the 
materialman  being,  nnder  Rev.  St  1900,  {  8215, 
entitled  to  this. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  Sf  268-274;  Dec  Dig.  i 
167.*J 

Appeal  from  Circuit  Court,  St  Louis  Gonn- 
ty;  Hon.  John  W.  McEltilnney,  Judge. 

Action  by  tlie  Banner  Lumber  Company 
against  J.  G.  Lund  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

H.  A.  Loevy,  of  St  Louis,  for  appellants. 
Robert  W.  Hall,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  to  enforce  a 
me<di8DlC8  lien.  PlaintlfT  is  a  corporation 
engaged  in  the  lumber  business,  and  furnish- 
ed the  material  for  wtilch  the  lien  is  sought 
to  and  for  a  residence  erected  by  the  defend- 
ant N.  6.  Lund  for  his  wife,  defendant  Anna 
Lund,  and  upon  ber  land.  The  lien  was  con- 
tested below  only  by  defendant  Hermlna 
Dependahl,  the  owner  of  a  certain  deed  of 
trust,  who  has  appealed  the  cause  here  from 
8  Judgment  sustaining  the  lien  and  glTlng  it 
priority  over  the  deed  of  trust  as  to  the  build- 
ing, but  not  as  to  the  land  upon  whlcb  It  Is 
located. 

The  only  point  Involved  In  the  appeal  per- 
tains to  the  sufficiency  of  the  lien  account, 
and  relates  solely  to  the  dates  of  the  Items 
there  appearing.  The  lien  statement  was 
filed  in  the  office  of  the  circuit  clerk  on  De- 
cember 17,  1910.  The  lien  account,  consist- 
ing of  two  .pages,  and  containing  the  various 
Items  of  material  furnished,  Is  dated  Novem- 
ber 12,  1910,  which,  as  it  appears,  was  the 
date  when  the  account  was  rendered.  In  the 
first  column  the  dates  of  the  various  items 
appear,  by  month  and  day;  and  at  the  head 
of  this  column,  on  the  first  page  of  tbe  ac- 
count, appear  the  figures  "1900,"  no  year 
appearing  at  the  bead  of  this  column  on  the 
second  page.  Tbe  various  dates  appearing 
begin  with  March  15th,  and  extend  to  Sep- 
tember 7th.  The  affidavit  accompanying  the 
lien  statement  states  that  the  demand  ac- 
crued wltbln  four  months  prior  to  the  filing 
of  the  lien.    The  evidence  showed  tbat  tbe 


various  Items  of  the  lien  account  were  fur- 
nished on  and  between  March  15  and  Sep- 
tember 7,  1910,  and  that  tbe  demand  ac- 
crued on  said  last-mentioned  date  and  with- 
in four  months  prior  to  the  filing  of  the  Hen. 

Tbe  deed  of  trust  of  whlcb  ai^ellant  is  tbe 
owner  was  glren  to  secure  the  payment  of  a 
principal  note  of  $1,000,  was  executed  Jan- 
nary  26,  1910,  and  recorded  February  11, 
1910.  Tbe  said  note  and  deed  of  trust  were 
originally  owned  by  one  Oliver,  and  it  does 
not  appear  wben  this  appellant  acquired  the 
8am& 

Appellant's  contention  is  tbat  respondent  Is 
concluded  by  the  dates  appearing  in  the  lien 
account  filed,  and  must  stand  or  fall  by  the 
dates  there  shown.  And  it  Is  claimed  that, 
inasmuch  as  the  date  column  in  tbe  account 
Is  headed  "1909,"  all  of  the  dates  there  ai>- 
pearing,  by  month  and  day,  must  be  taken 
as  being  in  the  year  1009 ;  that  tbe  Uen  ac- 
count therefore  shows  that  tbe  last  Item  was 
delivered  on  September  7,  1909,  and  there- 
fore that  the  demand  accrued  more  than 
four  months  prior  to  the  filing  of  the  lien,  to 
wit  December  17,  1910;  and  furthermore 
that,  under  the  evidence,  which  sbowed  that 
all  of  tbe  items  were  furnished  in  1910,  tbe 
lien  account  Is  shown  to  be  not  a  Just  and 
true  account,  and  tbat  tberefore  tbe  lien 
must  fall. 

It  is  quite  evident  tbat  the  inserting  of  tbe 
figures  "1909"  at  the  top  of  the  date  column 
In  the  Hen  account  was  a  mere  clerical  error. 
The  evidence  showed  beyond  doubt  or  cavil, 
and  it  is  in  no  wise  disputed  here,  tbat  all 
of  the  various  Items  of  material  were  fur- 
nished in  the  year  1910,  beginning  on  March 
15tb  and  ending  on  September  7th  of  that 
year.  That  the  date  1909  was  unintentional- 
ly Inserted  in  the  Uen  account  is  beyond 
doubt.  Respondent  could  have  bad  no  possi- 
ble object  in  purposely  inserting  the  wrong 
year;  and  it  is  not  contended  that  such  was 
an  intentional  act  It  is  urged,  however, 
tbat,  since  the  rights  of  a  third  party,  an  In- 
cumbrancer, are  involved,  the  lienor  must  .be 
held  strictly  to  the  dates  specified  in  Its 
account  In  support  of  this  contention  learn- 
ed counsel  for  appellant  cites  a  great  many 
casea  One  of  these  is  Coe  v.  Rltter,  86  Mo. 
286.  Tbat  case,  as  tbe  learned  trial  Judge 
observes  In  a  very  lucid  memorandum  filed 
by  him  herein,  was  an  action  In  ejectment 
between  the  holder  of  a  deed  of  trust  and  a 
purchaser  nnder  a  Judgment  enforcing  a 
mechanic's  Uen.  The  question  Involved  per- 
tained to  the  priority  of  the  lien,  and  It  was 
held  that  it  could  not  be  shown  by  parol 
evidence  tbat  tbe  materials  were  furnished 
at  a  date  earlier  than  that  8pl>earing  In  tbe 
Uen  paper,  for  the  purpose  of  affecting  the 
rights  of  the  holder  of  the  deed  of  trust 
In  the  course  of  tbe  opinion,  the  court  said : 
"A  Uenor  must  stand  or  fall  by  the  Uen 
which  he  files,  and  the  dates  and  items  which 
he  specifies,  and  is  not  at  liberty  to  defeat 
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or  postpone  a  prior  lienor  or  incumbrancer, 
by  matter  in  paia" 

It  will  be  observed  tbat  tbere  is  here  no 
attempt  to  sliow  tbat  tbe  materials  were  fur- 
nished at  a  date  earlier  than  tbat  appearing 
In  tbe  Hen  paper,  In  order  to  defeat  or  post- 
pone a  prior  Uenor  or  Incumbrancer.  And,  not 
only  must  the  broad  language  used  in  Goe  t. 
Bitter,  supra,  be  confined  to  the  facts  of  that 
case,  but  what  was  there  said,  to  the  efFect 
that  a  lienor  must  stand  or  fall  by  the  lien 
which  he  files  and  the  dates  and  items  there 
specified,  must  be  viewed  in  the  light  of  the 
later  decision  of  the  Supreme  Court  in  Mit- 
chell Planing  Mill  Co.  y.  Allison,  138  Mo. 
80,  40  S.  W.  118,  60  Am.  St  Rep.  544.  The 
learned  author  of  the  opinion  in  tbe  latter 
case  says  of  the  lien  account :  "The  account 
which  this  law  contemplates  is  such  a  state- 
ment of  the  claim  as  fairly  apprises  the  own- 
er and  the  public  of  the  nature  and  amount 
of  the  demand  asserted  as  a  Hen.  The  ac- 
count may  consist  of  one  or  more  items.  It 
may  all  be  on  one  side,  or  mutual  in  its  show- 
ing. To  be  valid,  however,  it  must  disclose 
on  its  face  Chat  the  demand  Is  of  a  sort  with- 
in tbe  terms  of  tbe  Hen  law.  The  affidavit 
required  to  verify  the  account  may  be  consid- 
ered along  *wlth  the  account  Itself,  in  ascer- 
taining the  sufficiency  of  the  latter."  And 
it  Is  there  further  said  tbat  all  that  is  re- 
quired with  respect  to  a  lien  statement  la  "a 
substantial  compliance  with  the  statute  de- 
claring what  the  claim  shall  contain" — citing 
Grace  v.  Nesbitt,  109  Mo.  9, 18  8.  W.  1118.  We 
are  Ulcewlse  referred  to  Landau  v.  Cottrill, 
159  Mo.  308,  60  S.  W.  64,  in  which  the  ques- 
tion involved,  so  tar  as  here  concerns  us, 
was  similar  to  tliat  involved  in  Coe  v.  Bitter, 
supra,  the  latter  case  being  followed;  and 
also  to  May  v.  Mode,  142  Mo.  App.  656,  123 
S.  W.  523,  in  which,  upon  the  authority  of 
Coe  V.  Bitter  and  Landau  v.  Cottrill,  supra, 
it  was  held  that  the  lien  could  not  be  carried 
back  of  tbe  dates  spedfled  in  the  lien  paper, 
for  tbe  purpose  of  postponing  a  prior  Uen 
or.  incumbrance.  These  cases  are  not  de- 
cisive of  the  matter  in  band;  neither  are 
any  of  the  other  numerous  cases  referred  to 
by  learned  and  dlUgent  counsel  for  appellant 
in  support  of  the  argument  advanced  to  sus- 
tain appellant's  position. 

It  is  now  the  established  doctrine  of  our 
courts  that  the  mechanic's  lien  statute  is  to 
be  given  a  liberal  Interpretation,  In  order  to 
efTectuate  its  remedial  purposes,  and  that  the 
idea  that  such  statutes,  being  In  derogation 
of  the  common  law,  should  be  strictly  con- 
strued no  longer  obtains.  And  the  trend  of 
tbe  recent  decisions  Is  decidedly  in  the  di- 
rection of  iiberaUty  in  interpreting  and  ap- 
plying tbe  mechanic's  lien  law. 

In  Wilson-Behels-Rolfes  Lumber  Co.  v. 
Ware,  158  Mo.  App.  loc.  dt.  183,  138  S.  W. 
692,  we  said,  with  respect  to  Hen  accounts, 
that:  "Such  accounts  are  always  declared  a 
sufficient  compliance  with  tbe  statute  if, 
when  read  with  apt  clauses  of  the  Uen  pa- 


per, the  beading  of  the  account,  notations  as 
to  times  when  the  materials  were  furnished, 
tbe  affidavit  annexed,  all  together  fairly  ap- 
prise the  ovnier  of  tbe  property  and  tbe  pub- 
lic of  the  nature  and  amount  of  the  demand 
asserted  as  a  Hen,  and  disclose  on  their  face 
tbat  the  demand  is  of  a  sort  within  the 
terms  of  the  Uen  law" — citing  Mitchell  Plan- 
ing Mill  Company  v.  Allison,  supra.  The 
precise  question  which  we  have  here  was 
not  Involved,  but,  so  far  as  concerns  the  suf- 
ficiency of  tbe  Hen  paper,  tbe  doctrine  there 
announced  is  undoubtedly  sound.  In  this 
same  connection  see  Powers,  etc.,  Boofing 
Company  v.  Trust  Co.,  146  Mo.  App.  loc.  cit 
46,  123  S.  W.  490. ' 

And  in  Kneisley  Lumber  Co.  v.  Stoddard 
Co.,  113  Mo.  App.  306.  88  S.  W.  774,  this  court 
said:  "The  principal  facts  to  be  shown  by  a 
lien  statement  are  what  material  or  worlc 
the  claimant  wishes  a  lien  for,  and  when  the 
indebtedness  accrued.  Such  a  showing  en- 
ables the  owner  of  the  premises  to  ascertain 
whether  the  work  or  material  actually  went 
into  the  improvement,  and  whether  tbe  state- 
ment was  filed  in  the  time  Umited.  By  as- 
certaining the  truth  about  those  matters,  tbe 
owner  will  know  that  bis  property  is  or  Is 
not  liable  prima  facie  for  the  claim.  So 
much  regarding  what  strikes  us  as  tbe  sound 
theory  of  the  question."  In  that  case  the 
Uen  account  showed  the  months  and  dates  of 
t^e  month  upon  'which  the  materials  were 
furnished,  but  the  year  in  which  they  were 
furnished  did  not  appear.  The  affidavit,  as 
here,  was  to  the  efFect  tbat  the  demand  ac^ 
crued  witliin  four  months  prior  to  the  fiUng 
of  the  lien.  After  a  discussion  of  the  ques- 
tion, and  many  cases  bearing  upon  tbe  sub- 
ject, by  the  learned  author  of  the  opinion, 
the  Uen  account  was  held  to  be  vaUd. 

In  Brockmeler  v.  Dette,  58  Mo.  App.  607, 
the  date  which  both  the  lien  account  and 
the  notice  bore  was  1892,  instead  of  1893, 
making  it  appear  that  the  indebtedness  did 
not  accrue  within  four  months  prior  to  the 
filing  of  the  lien.  The  affidavit  suted  that 
the  Indebtedness  accrued  within  four  months 
prior  to  the  filing  of  the  lien.  The  trial 
court  at  first  rejected  the  lien  account,  but 
afterwards,  on  motion  for  a  new  trial,  set 
aside  its  Judgment  upon  tbe  ground  tbat  tbe 
error  was  a  mere  clerical  one,  aa  appeared 
not  only  from  other  parts  of  tbe  lien  account, 
but  from  the  facts  in  evidence.  This  court 
held  that,  since  the  owner  could  not  possi- 
bly have  been  misled  by  the  clerical  error 
in  the  date,  tbe  case  was  "devoid  of  tbe  ele- 
ments of  estoppel,"  and  that  the  ruling  of 
the  trial  court  In  setting  aside  its  Judgment 
was  undoubtedly  correct 

We  think  that  the  cases  to  which  we  Iiave 
Just  referred  are  ample  authority  for  the 
proposition  tbat  a  lienor  is  not  necessarily 
bound  by  such  date  figures  in  a  Uen  account 
are  are  here  in  controversy,  provided  that  it 
appears  that  the  account  accrued  within  the 
time  required  by  law  before  the  filing  of  the 
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lien ;  and  partlcalarly  where  it  does  not  ap- 
pear that  any  one  has  be^  misled  or  Injured 
thereby.  In  the  instant  case  the  aflBdavlt 
contained  in  the  lien  statement  is  to  the  ef- 
fect that  the  demand  accrued  within  four 
months  prior  to  the  filing  of  the  lien.  This 
could  not  be  true  if  the  dates  specified,  by 
month  and  day,  were  in  the  year  1909.  The 
lien  paper  is  to  be  taken  as  a  whole,  and,  as 
Was  said  in  the  Mitchell  Case,  supra,  the  af- 
fida\-it  may  be  considered  along  with  the  ac- 
count itself.  It  would  seem  therefore  that 
the  lien  statement,  with  the  afSdavit  there- 
in contained,  would  be  sufficient  to  apprise 
any  one  of  the  fact  that  the  lienor  was  as- 
serting a  lien  upon  a  claim  which  had  ac- 
crued within  four  months  prior  thereto,  and 
that  the  figures  "1909"  aiq)earlng  at  the  top 
of  the  date  column  on  the  first  page  of  the 
account  were  doubtless  inserted  by  mistake. 

Tliough  no  date  appears  at  the  heading  of 
this  colmnn  on  the  second  page  of  the  ac- 
count, the  Idea  Is  conveyed  that  the  account 
is  one  continuing  through  the  specified 
months  of  one  calendar  year.  Nevertheless 
we  agree  with  the  learned  trial  Judge  that 
the  last  date  specified,  to  wit,  September 
7th,  may  well  be  regarded  as  controlled  by 
the  statement  in  the  affidavit  that  it  was 
within  four  months  of  the  filing  of  the  lien. 
At  any  rate,  we  are  unable  to  see  how  any 
one  could  be  misled  to  his  prejudice  by  the 
lien  statement  taken  as  a  whole. 

But  we  do  not  understand  learned  counsel 
for  appellant  to  challenge  the  correctness  of 
the  conclusions  which  we  have  reached  above, 
except  where  the  rights  of  the  holder  of  a 
prior  lien  or  incumbrance  are  concerned. 
And  in  this  connection  we  are  cited  to  many 
authorities  in  support  of  the  proposition  ad- 
vanced by  appellant  that,  "when  the  rights 
of  third  persons  are  concerned,  a  stricter 
construction  of  the  law  relating  to  mechan- 
ic's liens  is  maintained  than  when  the  con- 
troversy is  between  the  mechanic  and  the 
owner  only."  But  we  are  unable  to  see  that 
the  controversy  here  tnms  upon  any  such 
question.  In  point  of  fact  it  appears  tliat 
the  deed  of  trust  which  appellant  owns  was 
executed  on 'January  26,  1910,  and  recorded 
on  February  11th  of  that  year ;  and  that  the 
first  delivery  of  the  materials  in  question  was 
on  March  15,  1910.  Respondent's  lien  is. su- 
perior to  the  lien  of  the  deed  of  trust  as  to 
the  building,  but  not  as  to  the  land  upon 
which  it  was  erected.  Section  8215,  Rev.  St 
1909.  Respondent  is  claiming  no  prior  lien 
upon  the  land,  and  is  not  attempting  to  ex- 
tend, by  parol,  the  dates  of  furnishing  the 
material  to  a  point  of  time  earlier  than  the 
execution  or  recording  of  the  deed  of  trust, 
in  order  to  have  the  lien  take  priority  over 
the  latter  as  to  the  land.  No  such  question 
is  here  involved.  Nothing  appears  as  to 
when  this  appellant  acquired  the  note  and 
deed  of  trust ;  but  we  deem  this  whoUy  im- 
material.    In  any  event,  she  took  the  same 


subject  to  such  liens  for  labor  and  material 
as  might  lawfully  attach  to  the  building 
which  was  erected  upon  the  land.  And,  if 
she  purchased  the  same  after  the  filing  of 
the  lien,  ^e  could  not  possibly  have  been 
misled  to  her  prejudice  by  the  lien  state- 
ment. 

We  are  firmly  convinced  that  the  clerical 
error  which  appears  in  this  lien  account 
should  not  operate  to  vitiate  the  Hen.  To 
hold  otherwise  would  not  only  be  to  plant 
our  decision  upon  the  narrowest  of  technical 
grounds,  at  the  expense  of  substantial  Jus- 
tice, but  would  be  contrary  to  the  spirit  of 
our  mechanic's  lien  law,  as  reflected  by  the 
more  recent  decisions. 

The  Judgment  should  be  affirmed. 

It  Is  BO  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J„  con- 
cur. 


PITTSBURGH  STEEL  CO.  v.  COTTENGIN. 

(Springfield  Court  of  Appeals.     Missouri. 

March  28,  1914.) 

1.  Sales  ({  89*)— Moditication— Payment  of 
Fbeight. 

There  is  no  new  contract  or  modification 
of  the  contract  of  sale,  providing  that  the  seller 
would  pay  the  freight,  where  on  the  eoods  arriv- 
ing without  prepayment  of  the  frei^t,  and  the 
buyer  refusing  to  accept  them,  the  seller's  agent 
explained  to  him  that  he  should  pay  the  freight 
to  the  railroad  and  receive  the  goods,  and  on 
sending  the  freight  bill  to  the  seller  would  be 
credited  with  the  amount  thereof  on  the  pur- 
chase price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  251,  252,  259;   Dec.  liig.  {  89.*] 

2.  Evidence  (§  448*)  — Pabol  Evidence  — 
Wbitten  Contbact. 

A  written  contract  mnst  be  complete  on  its 
face,  free  of  ambiguity,  and  not  contradictory 
of  itself,  to  make  inadmissible  parol  evidence  of 
a  term  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  2066-2082,  2084;  Dec  Dig.  i 
448.*] 

8.  Appeal  and  Ebbob   (|  901*)  —  Rboobd — 

Showing  Ebbob. 

Aj>pellant  complaining  of  admission  of  pa- 
rol evidence  of  a  term  of  a  contract  must  show 
by  the  record  that  the  written  contract  was 
such  as  to  make  parol  evidence  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1771,  3670;    Dec  Dig.  | 

4.  Appeal  and  Ebbob  ({  582*)— Abbtbact  o» 
Recobo  —  Befebence  to  Bux  or  Excep- 
tions. 

Court  of  Appeals  mle  15  (122  S.  W.  vi), 
reqniring  the  abstract  of  the  record  to  "set 
forth  BO  much  of  the  record  as  is  necessary  to 
a  full  and  comjplete  understanding"  of  the  ques- 
tions for  decision,  is  not  satisfied  by  a  refer- 
ence therein  to  the  original  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2582,  2583;  Dec.  Dig.  i 
582.*] 

5.  Evidence  (f  450*)  — Pabol  Evidence  — 
AuBiouous  Contbact. 

The  written  order  for  goods  to  be  shipped 
by  plaintiff  from  Pittsburgh  to  Niangua,  with 
the  abbreviation  "f.  o.  b."  appearing  in  several 
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placea  in  the  order  blank,  generally  in  con- 
nection with  classea  of  gooda  not  contained  in 
the  particular  sale,  and  with  no  place  named, 
but  "Pbg."  written  after  such  letters  in  the 
case  of  one  item  ordered,  the  whole  order  how- 
ever concluding,  juat  above  defendant's  signa- 
ture, "All  above  f.  o.  b.  Niangua,"  is  so  am- 
biguous aa  to  admit  of  oral  evidence  of  the  cir- 
cumstances and  reasons  for  making  the  contract, 
and  showing  the  true  understanding  and  mean- 
ing of  the  same. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  {$  2066-2082,  2084;  Dec  Dig.  i 
450.*] 

Apoeal  from  Circuit  Court,  Wright  Coun- 
ty;   C.  H.  Sklnker,  Judge. 

Action  by  the  Pittsburgh  Steel  Company 
against  L.  W.  Cottengln.  Judgment  for  de- 
fendant, and  plalntUC  appeals.    Aflarmed. 

Jackson  &  Jackson,  of  HartvUle,  for  ap- 
pellant. F.  M.  Mansfield,  of  Hartvllle,  and 
Argus  Cox,  of  Springfield,  for  respondent 

STUROIS,  J.  This  suit  grew  out  of  a  dis- 
pute as  to  whether  the  plaintiff  as  seller 
or  the  defendant  as  buyer  should  pay  the 
freight  on  certain  wire  fencing  sold  and 
shipped  by  plaintlfC  to  defendant  The  de- 
fendant Is  a  country  merchant  doing  busi- 
ness at  Grove  Springs,  Mo.,  but  whose  rail- 
road station  is  Nlangua,  Mo.,  and  plalntlfTs 
business  and  location  is  Indicated  by  Its  cor- 
porate name.  The  terms  of  the  sale  are 
shown  by  a  written  order  or  contract  signed 
by  defendant  and  attested  by  plalntlfTs  sales- 
man, who  called  on  defendant  and  solicited 
this  order.  The  petition  counts  on  goods, 
wares,  and  merchandise  sold  and  delivered 
to  defendant,  amounting  to  ^15.72,  and  ad- 
mits payment  of  $330.72  thereof,  leaving  a 
balance  due  of  |85.  The  defendant  pleads 
payment  in  full,  which  Is  explained  by  his 
having  paid  the  freight  amounting  to  |85, 
while  plaintiff  claims  that  the  written  order 
requires  defendant  to  ^y  tbe  freight  and 
that  this  amount  so  paid  cannot  be  credited 
on  the  purchase  price.  The  Jury  found  for 
defendant 

Tbe  evidence  abundantly  shows  that  tbe 
real  agreement  made  between  the  defendant 
and  plaintiff's  salesman  was  that  tbe  plain- 
tiff would  pay  the  freight  If  the  evidence 
showing  this  real  agreement  is  admissible, 
then  tbe  verdict  is  abundantly  sustained. 
When  tbe  goods  arrived  at  the  local  railroad 
station  and  defendant  found  the  freight  was 
not  prepaid,  he  refused  to  receive  the  same, 
and  tbe  car  stood  on  the  track  several  days. 
Thereupon  plaintiff's  salesman,  the  same  one 
who  had  taken  the  order  originally,  explain- 
ed to  him  that,  while  tbe  agreement  was  that 
the  plaintiff  should  pay  tbe  freight,  yet  that 
defendant  should  pay  tbe  same  to  the  rail- 
road, receive  tbe  goods,  and  on  sending  In 
the  freight  bill  the  amount  so  paid  would 
be  credited  on  tbe  purchase  price.  The  de- 
fendant thereupon  did  this.  This  later  ar- 
rangement Is  spoken  of  during  the  trial 
as  a  new  agreement  on  the  part  of  plaintiff 


to  pay  this  freight  and  Is  sought  to  be  re- 
pudiated by  plaintiff  on  tbe  ground  that  this 
salesman  bad  no  authority  to  make  such 
agreement  or  to  change  tbe  written  contract, 
as  bis  authority  ended  with  bis  taking  the 
order  and  transmitting  it  to  tbe  plaintlfl. 
Groneweg  &  Co.  v.  Estes,  144  Ma  App.  418, 
128  S.  W.  786.  On  the  other  hand,  defend- 
ant contends  that  as  tbe  salesman  bad  au- 
thority to  sell  goods,  fix  prices,  etc.,  be  would 
have  power  to  contract  with  reference  to 
tbe  payment  of  the  freight  on  same  as  a  nec- 
essary incident  to  selling  goods  to  be  delly- 
ered  at  distant  points,  and  that  such  author- 
ity would  not  be  lost  at  least  until  the  goods 
sold  were  actually  delivered.  Tbe  defendant 
argues,  in  support  of  the  salesman's  author- 
ity to  bind  bis  principal  to  pay  tbe  freight, 
tbe  familiar  rule  of  law  that  tbe  authority 
of  an  agent  is  as  great  as  tbe  necessities  of 
tbe  business  In  which  be  engages  for  bis 
principal  and  when  tbe  principal  puts  tbe 
agent  forward  as  having  full  authority  as  to 
tbe  particular  matter  Involved,  or  places  tbe 
agent  in  a  position  where  others  are  Justi- 
fied in  tbe  belief  that  bis  powers  are  general 
as  to  tbe.  matter  Involved,  then  limitations 
on  bis  authority  Imposed  by  tbe  principal 
do  not  affect  those  with  whom  tbe  agent  deals 
unless  notice  of  the  limitation  Is  brought 
home  to  tbe  other  contracting  party.  Porter 
V.  Woods,  138  Mo.  539,  650,  39  S.  W.  794; 
Meier  v.  Proctor  &  Gamble  Co.,  81  Mo.  App. 
410,  418;  HcNicbols  t.  Nelson,  45  Mo.  App. 
446,  452. 

[1]  But  we  think  It  Is  apparent  that  plaln- 
tifTs  selling  agent  and  tbe  defendant  were 
not  making  or  intending  to  make  a  new  con- 
tract or  to  modify  tbe  old  one  with  refer- 
ence to  tbe  payment  of  this  freight  Defend- 
ant was  maintaining  that  tbe  original  writ- 
ten order  for  tbe  goods  provided  for  plain- 
tiff paying  the  freight  and  that  he  would 
not  accept  same  on  any  other  terms.  Ac- 
cording to  defendant's  evidence,  the  salesman 
conceded  that  such  was  tbe  original  con- 
tract, and  be  merely  induced  defendant  to  ac- 
cept tbe  goods  by  paying  the  freight  as  so 
much  of  the  purchase  price  and  to  be  credit- 
ed thereon  on  sending  in  tbe  freight  bill — 
a  common  method  of  doing  business  when  tbe 
freight  Is  to  be  paid  by  tbe  shipper.  There 
waa  therefore  no  new  or  modified  contract 
made  or  attempted  to  be  made,  and  the  sell- 
ing agent's  authority  to  make  one  Is  not 
material. 

[2]  Tbe  original  contract  is  in  writing,  and 
It  is  contended  by  plaintiff  that  it  shows  on 
its  face  that  defendant  was  to  pay  tbe 
freight  in  dispute  on  tbe  wire  fencing;  and 
also  shows  on  its  face  that  it  was  not  to  be 
a  completed  contract  untU  accepted  by  the 
plaintiff.  This  being  tbe  case,  tbe  plaintiff 
only  accepted  tbe  contract  as  written,  and 
that  alone  became  and  was  tbe  contract  of 
the  parties.  The  plaintiff  unsuccessfully  ob- 
jected to  all  the  oral  evidence  of  defendant 
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tending  to  sbow  that  the  real  agreement  of 
the  paVties  provided  that  plaintiff  should 
pay  this  freight;  the  grounds  of  the  objec- 
tions being  that  the  terms  of  a  written  con- 
tract cannot  be  changed,  added  to,  modified, 
or  contradicted  by  parol  evidence.  This  is 
nndoubtedly  good  law,  provided,  of  course, 
that  the  written  contract  is  complete  on  its 
face>  free  of  ambiguity,  and  not  contradic- 
tory of  Itself. 

[3, 4]  As  plaintiff  is  the  appellant,  it  Is  in- 
cmnbent  on  it  to  so  present  its  case  to  this 
court  as  to  show  that  the  contract  ia  ques- 
tion is  such  as  it  claims ;  that  is,  that  It  pro- 
vides In  unambiguous  terms  that  defendant 
had  to  pay  the  freight  We  find,  however, 
that  while  this  case  Is  brought  here  on  what 
Is  known  as  the  short  form,  plalntllTs  ab- 
stract of  the  record  nowhere  sets  out  a  copy 
of  the  contract  order  relied  on,  or  even  the 
substance  thereof,  but  refers  us  to  the  "bill  of 
exceptions"  for  such  information.  The  rules 
of  this  court  (see  rule  15  [122  S.  W.  vi])  and 
of  all  the  other  appellate  courts  of  this  state 
provide,  and  necessarily  so  for  an  intelligent 
procedure  on  appeals,  that  the  abstract  of 
the  record  shall  "set  forth  so  much  of  the 
record  as  is  necessary  to  a  full  and  complete 
understanding  of  all  the  questions  presented 
to  this  court  for  decision,"  and  we  cannot  be 
referred  to  the  original  bill  of  exceptions  for 
such  Information.  Merrill  v.  Central  Trust 
Co.,  46  Mo.  App.  236,  242 ;  Coleman  v.  Rob- 
erts, 214  Mo.  634, 114  S.  W.  39 ;  Sonnenfeld  v. 
RosenOial,  247  Mo.  238,  266,  162  S.  W.  321; 
Strother  v.  Barrow,  246  Mo.  241,  254,  151  S. 
W.  960.  The  respondent,  however,  has  In  a 
manner  aided  the  appellant  by  setting  forth 
in  an  additional  abstract  the  substance  and 
a  sort  of  description  of  the  contract,  the  cor- 
rectness and  sufficiency  of  which  are  not  chal- 
lenged. 

[6]  The  order  for  the  goods  In  question 
seems  to  have  been  written  in  technical  and 
abbreviated  mercantile  terms  not  easily  un- 
derstood by  us  and  perhaps  not  by  defendant, 
a  country  merchant,  and  he  so  testified.  We 
surmise  that  the  difficulty  of  understanding 
and  reproducing  this  order  In  an  intelligible 
form  Is  the  reason  appellant  did  not  attempt 
to  do  so  In  his  abstract,  but  be  has  not  taken 
the  proper  steps  to  bring  the  original  here ;  If 
Indeed  that  would  aid  the  matter,  of  which 
we  have  serious  doubts.  It  is  shown  that  at 
the  end  of  the  order,  and  immediately  preced- 
ing the  defendant's  signature,  are  the  words, 
"All  above  f.  o.  b.  Niangua,"  and  that  Nian- 
gua  Is  the  railway  station  to  which  the  goods 
were  shipped  for  defendant  It  also  appears 
that  the  order  was  made  out  on  a  rather 
lengthy  and  comprehensive  blank  form,  with 
the  abbreviation  "£.  o.  b."  appearing  in  sev- 


eral places  in  the  order  blank  but  generally 
in  connection  with  classes  of  goods  not  con- 
tained In  this  i>articular  sale,  and  no  place 
Is  named  in  connection  therewith.  In  (One 
place,  however,  this  line  occurs:  "Fencing 
74%%  off  list  f.  o.  b.  Pbg."— the  "Pbg."  being 
in  pencil.  This  it  is  claimed  means  f.  o.  b. 
Pittsburgh,  and  charged  defendant  with  the 
payment  of  the  freight  from  Pittsburgh,  the 
Initial  point  of  the  shipment  It  should  be 
here  said  that  there  are  several  other  classes 
of  goods  covered  by  this  order  and  on  them 
plaintiff  concedes  that  it  was  to  pay  the 
freight  to  Niangua;  its  contention  being,  as 
we  understand  it,  that  the  words,  "All  above 
f.  o.  b.  Niangua,"  apply  only  to  the  goods  oth- 
er than  fencing.  The  defendant  testified 
that  he  understood  the  meaning  of  f.  o.  b. 
and  correctly  interpreted  "f.  o.  b.  Niangua" 
to  mean  that  plaintiff  would  deUver  the  goods 
free  at  Niangua.  He  says  he  noticed  the 
words,  just  preceding  where  he  signed,  "All 
above  f.  o.  b.  Niangua,"  and  knowing  that 
such  was  the  agreement,  he  did  not  carefully 
read  the  whole  order,  especially  the  printed 
part,  and  did  not  notice  the  letters  "Pbg."- 
in  the  connection  above  mentioned,  and 
would  not  have  understood  the  same  If  he 
had  noticed  them.  No  one  testified  that 
"Pbg."  meant  Pittsburgh,  and  we  would  hes- 
itate to  hold  that  it  is  such  a  well-known  ab- 
breviation that  plaintiff  should  be  conclusive- 
ly held  to  have  so  understood  it  If  his  side 
of  the  controversy  is  to  be  believed,  as  the 
Jury  did,  then  both  the  salesman  and  defend- 
ant intended  to  so  fill  out  the  order  as  to 
have  all  the  goods  purchased  delivered  free 
at  Niangua,  and  that  such  was  the  under- 
standing is  clearly  shown  by  the  subsequent 
acts  of  the  parties.  We  think  we  are  abun- 
dantly Justified  in  holding  that  the  written  or- 
der is  so  far  ambiguous  as  to  admit  oral  evi- 
dence of  the  circumstances  and  reasons  for 
making  the  contract  and  showing  the  true 
understanding  and  meaning  of  the  same. 
Bertlg-Smythe  v.  Lumber  Co.,  112  Mo.  App. 
259,  267,  86  S.  W.  870 ;  Thetf  ord  v.  Insurance 
Co.,  140  Mo.  App.  254,  257,  124  S.  W.  39: 
Kneisley  Lumber  Co.  v.  Stoddard  Co.,  113 
Mo.  App.  806,  314,  88  S.  W.  774 ;  Wheless  v. 
Grocer  Co.,  140  Mo.  App.  672,  684,  120  S.  W. 
708. 

The  Jury  under  a  proper  Instruction  found 
that  the  real  contract  of  the  parties  was  that 
plaintiff  was  to  pay  the  item  of  freight  and 
hence  cannot  collect  same  from  defendant 
All  the  errors  complained  of  relate  to  this 
proposition  and  need  not  be  noticed  further. 

It  results  that  the  Judgment  is  affirmed. 

ROBERTSON,  P.  J.,  and  PARRINGTON, 
J.,  concur. 
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BAY  T.  McCONNELL  et  aL 

(Springfield  Court  of  Appeals.     Missouri. 
March  28.  1914.) 

1.  LnaTATiON    OP   Actions   (I    197*)— Bvi- 

DKNCK— ACKNOWLEDOMENIV-PABT    PAYMENT. 

The  mere  prodaction  of  a  note,  otherwise 
barred  by  lunitatioDS,  with  credits  indorsed 
thereon  under  dates  reviving  or  prolonging  the 
note  until  after  the  time  suit  is  brought,  does 
not  alone  make  a  prima  facie  case  of  acknowl- 
edgment by  part  payment,  so  as  to  remove  the 
bar  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  Si  722-726;  Dec.  Dig.  | 
197.*] 

2.  Limitation    of    Actions    (S    195*)  —  Ac- 

KNOWLEDOMENT— PaBT   PAYMENT. 

A  partial  payment  of  a  note  will  remove 
the  statutory  bar,  but  where  there  is  no  proof 
of  an  actual  payment,  except  an  indorsement 
on  the  note,  the  proof  must  show  that  the  in- 
dorsement of  payment  was  made,  either  by  or 
for  the  holder  of  the  note,  or  with  the  knowl- 
edge and  consent  of  the  maker,  and,  if  made 
by  or  for  the  holder,  that  the  indorsement  was 
made  before  the  note  was  barred  by  limitations, 
and  proof  that  an  indorsement  of  a  payment  on 
a  note  was  in  the  handwriting  of  the  payee, 
since  deceased,  and  that  the  indorsement  was 
placed  by  him  on  the  note  before  the  running  of 
limitations,  established  a  prima  facie  case  of 
actual  payment  at  that  time,  so  as  to  start  the 
running  of  limitations  anew. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {{  711-716;  Dec  Dig. 
{  195.*] 

3.  Limitation    o»    Actions    ({    199*)  — Ac- 
knowledgment—Pabt  Payment. 

Where,  in  an  action  on  notes  barred  by 
limitations,  unless  revived  by  partial  payments, 
one  of  which  was  made  before  the  running  of 
limitations  in  the  first  instance,  and  the  oth- 
ers thereafter,  there  was  evidence  that  the  in- 
dorsements were  in  the  handwriting  of  the 
payee,  since  deceased,  and  that  his  daughter, 
who  had  lived  with  and  near  him,  aided  him 
in  looking  after  his  business,  and  calculated  for 
him  the  Interest  on  the  notes  when  handed  to 
her  for  that  purpose,  and  that  she  had  figured 
the  interest  with  the  indorsements  about  the 
times  of  the  dates  of  the  indorsements,  there 
was  a  prima  facie  case  of  partial  payments  to 
remove  the  bar  of  limitations,  and  the  issue 
must  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  727-730;  Dec  Dig.  g 
199.»] 

Appeal  from  Circuit  Court,  Oreene  Coun- 
ty ;  Arch  A.  Johnson,  Judge. 

Action  by  J.  W.  Ray,  administrator  of  W- 
F.  Steele,  against  M.  C.  McConnell  and  an* 
other.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded 
for  new  trial. 

Barrett  &  Moore,  of  Ozark,  and  Gideon  & 
West,  of  Springfield,  for  appellant.  J.  T. 
White  and  Roscoe  Patterson,  both  of  Spring- 
field, for  respondents. 

STURGIS,  J.  This  is  a  suit  on  two  prom- 
issory notes  for  $150  each,  signed  by  defend- 
ants and  payable  to  plaintiff's  intestate.  The 
notes  are  dated  May  7,  1888,  payable  one 
day  after  date.    The  suit  was  commenced  on 


July  14,  1913,  and  the  defense  is  the  stat- 
ute of  limitations.  The  plaintiff  relies  on 
certain  payments  Indorsed  on  the  notes  as 
being  sufficient  to  take  the  case  out  of  such 
statute.  On  one  of  the  notes  the  following 
payments  appear  indorsed  thereon:  August 
27,  1896,  $15;  July  9,  1897,  $18;  May  12, 
1902,  $25 ;  March  1,  1904,  $26 ;  December  21, 
1904,  $25.  On  the  other  note  the  following 
payments  are  Indorsed:  November  14,  1896, 
$10 ;  June  2,  1900,  $100 ;  September  6,  1900, 
$50;  June  1,  1901,  $50;  March  1,  1907,  $10; 
August  6,  1910,  $15.50.  Each  of  these  pay- 
ments is  evidenced  by  an  indorsed  receipt 
on  the  back  of  the  notes,  bearing  the  dates  as 
above  stated.  These  Indorsements  were  prov- 
en to  have  been  made  by  W.  F.  Steele,  de- 
ceased, the  payee  and  owner  of  the  notes,  and 
are  in  his  handwriting.  No  actual  payments 
are  proven  to  have  been  made,  and  the  ques- 
tion for  decision  is  whether  there  Is  snifident 
evidence,  showing  when  the  indorsements 
were  actually  placed  on  the  notes,  to  make  a 
prima  facie  case  for  plaintiff,  and  thereby 
take  the  case  to  the  Jury.  The  trial  court, 
after  plaintiff's  evidence  was  In,  directed  a 
verdict  for  the  defendants. 

[1]  The  defendants  correctly  contend  that 
Indorsements  on  a  note  do  not  prove  them- 
selves, and  the  mere  production  of  the  note, 
otherwise  barred  by  limitation,  with  credits 
Indorsed  thereon  under  dates  which  appar- 
ently revive  or  prolong  the  life  of  the  note, 
until  after  the  time  suit  is  brought,  will  not,, 
without  further  proof,  make  a  prima  fade 
case.  Such  has  been  the  law  of  this  state 
since  the  decision  of  Goddard  v.  WilUamson, 
72  Mo.  131.  See  Smith  v.  Brinkley,  151  Mo. 
App.  494,  132  S.  W.  301. 

[2]  It  is  the  acknowledgment  by  the  maker 
that  the  note  evidences  an  existing  and  yet 
unpaid  debt  that  breathes  Ufe  into  it  if  ial- 
ready  dead  or  prolongs  its  life  for  the  stat- 
utory period  from  the  date  of  the  acknowl- 
edgment. A  partial  payment  thereon  is  such 
an  acknowledgment  Haver  v.  Schwyhart, 
48  Mo.  App.  50.  When  there  is  no  proof  of 
an  actual  payment  other  than  an  indorse- 
ment of  the  same  on  the  note,  then  proof  of 
two  other  essential  facts  must  be  made,  to 
wit:  (1)  That  the  Indorsement  of  the  pay- 
ment was  made  either  by  or  for  the  holder  of 
the  note,  or  with  the  knowledge  and  consent 
of  the  maker;  (2)  if  made  by  or  for  the 
holder,  that  the  Indorsement  was  actually 
placed  on  the  note  at  a  time  when  it  was 
against  the  interest  of  such  holder  to  make 
it,  1.  e.,  while  the  note  was  yet  alive.  It 
Is  the  fact  that  the  Indorsed  payment  is  an 
admission  against  interest  that  gives  it  its 
probative  force,  and,  of  course,  if  made  by 
the  holder  after  the  bar  of  the  statute  is 
complete,  it  would  not  be  against  interest 
The  holder  of  a  dead  note  could  well  forgive 
'part  of  it  In  order  to  collect  the  balance. 
Such  Is  our  ruling  in  the  recent  case  of 
Berryman  v.  Becker,  158  S.  W.  899,  173  Mo. 
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App.  346,  and  In  this  we  followed  Haver  r. 
Schwyhart,  39  Mo.  App.  303 ;  Grow  v.  Crow, 
VU  Mo.  App.  120,  128,  100  S.  W.  1123;  Bris- 
coe T.  Huff,  75  Mo.  App.  288,  290;  Brown  v. 
Carson,  132  Mo.  App.  371,  111  S.  W.  1181; 
Goddard  t.  WilUamson,  72  Mo.  131,  133. 

In  some  of  tbe  above  cases  the  court  speaks 
of  proof  of  pavtnent  being  made,  when  ob- 
Tiouslr  It  Is  speaking  of  proof  of  the  indorse- 
ment of  payment  being  made,  which,  as  we 
hare  seen,  when  shown  to  have  been  made  by 
the  holder  at  a  time  when  against  his  inter- 
est, becomes  evidence  of  payment  being  made 
at  such  time.  So,  also,  there  are  expressions 
used  to  the  effect  that  the  proof  must  show 
that  tbe  Indorsement  of  the  credit  was  made 
"at  the  time  It  purports  to  have  been  made," 
but  obviously  such  expressions  are  merely 
Incidental  to  the  particular  case  or  the  word 
time,  as  there  used,  has  referee ':e  to  the 
whole  period  ooextenaive  with  "againsc  Inter- 
est." If,  for  instance,  an  indorsed  payment 
puTiwrts  by  Its  date  to  have  been  made  two 
or  three  years  prior  to  the  time  the  note 
would  otherwise  be  barred,  it  would  obviously 
be  sufficient  to  prove  that  such  indorsement 
was  actually  on  tbe  note  one  year  before 
such  time.  So,  In  tbe  present  case,  the  first 
credit  on  each  of  the  notes  sued  on  is  dated 
in  1806,  the  one  on  Aiignst  27th,  the  other 
November  14th,  considerably  more  than  a 
year  prior  to  tbe  end  of  the  limitation  period 
of  10  years  from  the  notes'  date.  A  witness 
testified  ,that  she  calculated  the  interest  on 
these  notes  in  1896,  and  these  indorsements 
were  then  cm  said  notes.  Had  she  testified 
that  she  saw  the  notes  in  1887,  and  the  in- 
dorsements of  these  payments  were  at  that 
time  on  the  same,  this  would  certainly  have 
been  sufficient,  as  the  proof  would  have  shown 
«n  indorsement  made  by  the  bolder  on  tbe 
notes  at  a  time  when  it  was  against  his  in- 
terest. 

We  think  also  that,  when  an  Indorsed 
payment  bears  a  date  which  is  in  time  to 
toll  the  statute  of  limitations,  the  note  be- 
ing yet  alive,  then,  as  it  would  be  still  fur- 
ther against  the  interest  of  the  payee  to 
have  given  It  a  date  earlier  than  the  actual 
payment  evidenced  by  it,  it  will  be  further 
presumed  that  the  payment  was  made,  if  at 
all,  on  the  date  of  the  indorsement.  We, 
therefore,  hold,  and  this  proposition  is  not 
seriously  contested,  that  there  was  sufllcient 
proof  that  tbe  first  indorsement  of  payment 
on  each  of  tbe  notes,  being  in  the  hands  of 
the  payee,  were  actually  placed  by  him  on 
the  notes  at  a  time  when  against  his  inter- 
est, and  therefore  make  a  prima  fade  case 
of  actual  payments  at  such  times. 

[3]  This,  without  more,  would  extend  the 
life  of  each  note  for  a  period  of  10  years 
after  the  dates  of  the  respective  payments  on 
each,  to  wit,  to  August  27,  1906,  on  one  note, 
and  to  November  14,  1906,  on  the  other,  and 
would  make  any  later  indorsements  of  pay- 
ments, If  shown  to  have  been  actually  made 


before  such  dates,  prima  fade  evidence  of 
payments  on  the  dates  they  purport.  This 
suit  was  commenced  on  July  14,  1913,  and 
unless  It  was  shown  prima  fade  that  some 
payment  was  made  on  each  of  such  notes 
within  10  years  before  such  date,  to  wit, 
after  July  14,  1903,  then  such  notes  are  bar- 
red by  the  statute,  notwithstanding  any  prior 
payments  thereon.  There  are  two  indorsed 
payments  upon  each  note  answering  this  de- 
scription. If  the  indorsements  of  these  sub- 
sequent payments  are  alone  relied  on  as 
prima  fade  evidence  of  such  payments,  then 
it  must  be  showji  that  the  payee  of  the  notes 
made  such  indorsements  at  a  time  when  tbe 
notes  were  not  barred,  to  wit,  within  10 
years  after  the  last  proved  indorsements. 
In  other  words,  to  make  a  prima  facie  case 
even,  there  must  be  some  evidence  other  than 
what  is  shown  by  the  indorsements  them- 
selves that  such  Indorsements  were  entered 
on  tbe  notes  after  July  14,  1903,  and  within 
10  years  after  a  previous  proved  indorse- 
ment 

Was  there  any  evidence  adduced  suffldent 
to  take  this  question  to  the  Jury?  We  think 
there  was.  The  daughter  of  plaintiff's  in- 
testate testified  that  she  had  lived  with  and 
near  her  father  during  all  these  years,  aided 
him  in  looking  after  bis  business,  and  always 
calcnlated  for  him  tbe  Interest  on  these 
notes;  they  being  handed  to  her  for  that 
purpose.  She  testified  that  she  figured  the 
interest  frequently ;  that  she  figured  the  in- 
terest in  1S96,  and  only  one  payment  was 
on  each  note  at  that  time;  when  her  father 
wanted  a  settlement  out  of  defendants,  be 
would  have  her  figure  the  interest,  so  he 
would  know  what  the  interest  was  before  be 
went  to  them  for  it ;  she  could  not  remember 
the  dates  she  saw  the  other  indorsements, 
but  remembered  figuring  the  interest  all 
along  as  they  were  put  on ;  she  said  they 
were  put  on  about  the  times  of  those  dates; 
she  could  tell  by  looking  on  the  notes,  but 
could  not  remember  the  dates;  she  remem- 
bered they  were  along  there  as  she  figured 
the  interest ;  they  were  on  there  one  after 
another  about  the  times  of  the  dates  that 
are  there.  On  cross-examination  she  said: 
"I  can't  remember  the  dates ;  only  remember 
along  as  I  figured  Interest;  these  credits 
were  there,  because  I  figured  it  every  once 
in  a  while,  sometimes  once,  sometimes  twice 
a  year;  I  can  remember  there  were  credits 
one  after  another  on  there,  because  I  figured 
it  ever  since  there  was  a  credit  on  those 
notes."  We  think  this  evidence,  and  the  rea- 
sonable inferences  to  l>e  drawn  therefrom  by 
the  Jury,  sufficient  to  make  a  prima  fade  case 
to  go  to  the  jury  under  the  law  as  above 
stated. 

The  case  is  therefore  reversed  and  remand- 
ed for  new  trial. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J-  concur. 
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(Mo. 


LAWSON  ▼.  MUSE. 

(Springfield  Court  of  Appeals.    Miaaouri. 
March  28,  1914.) 

1.  Sales  (§  62*)— Joint  and  Sevbbai/— "Sev- 
erable'—"Sevebal." 

A  contract  which  recites  that  the  under- 
signed agree  to'  pay  to  a  person  named  $100 
per  share  for  18  shares  of  stock  in  a  horse,  and 
wliich  provides  that  the  amount  shall  be  repre- 
sented by  "joint  and  severable"  notes,  and  which 
is  signed  by  various  persons,  with  the  words 
"one  share"  or  "one-half  share"  after  each 
name,  is  a  several  contract,  and  an  undersigned 
is  liable  only  to  the  amount  designated  by  the 
words  "one  share"  or  "one-half  share"  follow- 
ing his  name;  the  word  "severable"  being  syn- 
onymons  with  the  word  "several." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  171-179;   Dec  Dig.  !  62.*] 

2.  Sales  (|  350*)— Contbacts— Time  fob  Pay- 
ment OF  Pbice. 

A  contract  for  the  purchase  of  a  horse  for 
a  specified  price,  which  provides  that  the 
amount  shall  be  represented  by  "joint  and  sever- 
able notes,"  one-half  due  in  one  year  and  the 
balance  in  two  years,  does  not  support  an  ac- 
tion against  a  buyer  before  the  expiration  of  a 
year,  where  the  buyer  has  not  repudiated  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  988-992; -Dec.  Dig.  S  350.*] 

3.  CoNTBACTS  ({  171*)— "Severable"— "Sev- 
ebal." 

The  words  "several"  and  "severable"  mean 
the  same,  and  a  contract  calling  for  joint  and 
"severable"  notes  is  complied  with  where  the 
notes  are  joint  and  "severaL" 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  if  754-757;    Dec.  Dig.  S  171.» 

For  other  definitions,  see  Words  and  Phrases; 
vol.  7,  pp.  6454,  8455.] 

Appeal  from  Cilrcult  Court,  Howell  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  A.  J.  Lawson  against  W.  H. 
Muse.  From  a  Judgment  for  defendant, 
plaintur  appeals.    Affirmed. 

M.  B.  Morrow  and  J.  N.  Burroughs,  botb  of 
West  Plains,  for  appell&nt 


FARBINGTON,  J.  The  record  presented 
to  us  in  this  case  fails  to  disclose  on  what 
theory  the  trial  court  arrived  at  the  Judg- 
ment rendered,  and  the  respondent  has  failed 
to  shed  any  light  on  the  question  by  not 
briefing  the  case. 

The  petition  was  filed  before  a  Justice  of 
the  peace  on  a  contract.  It  states  that  this 
contract  was  signed  and  executed  on  May  9, 
1912.  There  is  an  admission  in  the  abstract 
showing  that  the  suit  was  brought  before  the 
Justice  on  April  12,  1912.  The  opening  sen- 
tence of  the  abstract  of  the  record  shows 
that  the  case  was  lodged  on  appeal  from  the 
Justice's  court  In  the  circuit  court  on  May  9, 
1912.  In  the  transcript  filed  in  our  clerk's 
office  It  Is  shown  that  the  Judgment  was  ren- 
dered by  the  Justice  of  the  peace  on  March 
9,  1912.  The  case  was  finally  tried  in  the  cir- 
cuit court  in  April,  1913,  and  the  court  there 
directed  the  Jury  to  find  for  the  defendant, 


and  entered  a  Judgment  in  favor  of  the  de- 
fendant The  prayer  of  the  petition  was  for 
?100. 

The  undated  contract  sued  on  is  as  fol- 
lows: "Contract.  We,  the  undersigned  farm- 
ers and  breeders,  parties  of  the  first  part, 
wishing  to  Improve  our  stock,  agree  to  pay 
to  A.  J.  Lawson,  party  of  the  second  part, 
one  hundred  dollars  ($1(X).00)  per  share  for 
eighteen  shares  of  stock  in  one  Percheron 
stallion,  named  Gascon.  The  amount  afore- 
said to  be  represented  by  Joint  and  severable 
notes  due  as  follows:  One-half,  or  nine  hun- 
dred dollars,  due  one  year  from  date;  and 
the  balance,  or  nine  hundred  dollars,  due  two 
years  from  date.  Said  notes  to  draw  6  per 
cent,  interest  from  date.  It  is  further  stip- 
ulated that  the  party  of  the  second  part 
agrees  to  furnish  certificate  of  registration  Id 
the  American-French  Draft  Horse  Associa- 
tion. [Signed]  J.  A.  Mnse,  1  share;  J.  B. 
Muse,  %  share;  8.  P.  Crouch,  %  share;  W. 
H.  Muse,  1  share;  Veniel  J.  Bund,  ^  share; 
F.  C.  Hunter,  ^  share;  L.  B.  Files,  ^  share; 
W.  H.  Threlkeld,  1  share;  James  French,  1 
share;  W.  E.  Parker,  V^  share;  C.  O.  Beed, 
%  share;  T.  O.  Bridges,  1  share;  Chris  Lau- 
enberg,  %  share;  W.  A.  Mooney,  %  share; 
James  Bell,  ^  share;  W.  L.  Stroop,  %  share; 
J.  W.  Vogan,  %  share;  W.  P.  Woolford,  % 
share;  Isaac  Amerman,  1  share;  Q.  B.  Col- 
lins, Vt  share;  B.  J.  Benson,  1  share;  Len 
Huff,  %  share;  B.  D.  Stone,  1  share;  L.  D. 
Bridwell,  1  share;  J.  T.  Beak,  ^  share." 

The  plaintiff  introduced  evidence  to  the 
effect  that  the  defendant  signed  the  forego- 
ing contract,  and  that  plaintiff  delivered  the 
horse  to  the  parties  signing  the  contract  and 
furnished  the  certificate  of  registration  re- 
quired, and  that  plaintiff  subsequently  offer- 
ed two  notes,  of  $900  each,  dated  December 
20,  1911,  due  respectively  one  and  two  years 
after  date,  in  which  the  makers  were  to 
promise  Jointly  and  severally  to  pay  the 
amounts  named  therein,  aggregating  $1,800, 
which  the  defendant  herein  refused  to  sign. 
As  stated,  these  notes  were  dated  December 
20,  1911,  and  when  presented  to  the  defend- 
ant they  had  already  been  signed  by  eight 
of  the  parties  whose  names  were  signed  to 
the  contract.  It  is  evident  that  December  20, 
1911,  was  the  date  on  which  the  plaintiff  in- 
tended to  require  defendant  to  begin  his  obli- 
gation on  the  notes  called  for  In  the  contract 
But  the  agent  for  the  plaintiff,  who  was 
handling  this  deal,  testified  that  defendant 
refused  to  execute  the  note  presented  to  him 
(presumably  for  $9(X)) ;  that  he  (the  witness) 
has  forgotten  Just  what  the  defendant  said 
about  it,  but  that  he  refused  to  sign  it  It 
will  be  noted  that  the  contract  calls  for  18 
shares  of  $100  each  to  be  paid  in  notes  due 
in  one  and  two  years  of  $900 — "Joint  and 
teverable."  It  does  not  say  two  notes  of 
$900  each.  And  when  the  parties  signed  the 
contract  each  one  indicated  after  his  name 
the  amount  he  proposed  to  share  In  the  pur- 
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chase  of  the  horse.  It  will  be  noted  that  the 
full  18  shares  were  not  subscribed  for  under 
the  contract  In  wilting.  The  plaintiff's  agent, 
however,  ezplalDS  this  by  saying  that  he 
agreed  to  take  the  1^  shares  which  had  not 
been  signed  up  for. 

[1]  There  is  very  good  authority  to  hold 
that  this  contract,  although  in  its  body  call- 
ing for  "joint  and  severable"  notes,  is,  ow- 
ing to  the  way  it  is  signed  and  the  purpose 
disclosed,  in  fact  a  several  agreement.  Chi- 
cago Bldg.  &  Mfg.  Co.  V.  Graham  et  aL,  78 
Fed.  83,  23  C.  C.  A.  657.  At  least,  the  con- 
tract is  so  ambiguous  as  to  permit  oral  tes- 
timony to  explain  it  So  tar  as  tills  case  is 
concerned,  the  plaintiff  has  treated  the  con- 
tract as  a  several  agreement,  because  he  has 
sued  on  the  contract  for  $100,  representing 
the  cost  of  one  share,  the  amount  placed  op- 
posite defendant's  name  in  the  contract. 
Having  done  so,  liis  proof  should  show  on 
what  ground  the  defendant  refused  to  sign 
the  notes  presented.  If  the  contract  was  a 
several  contract,  the  defendant  had  a  per- 
fect right  to  refuse  to  sign  the  two  $900 
notes,  as  such  act  would  have  bound  him  for 
the  full  amount.  If,  on  such  presentation, 
he  entirely  repudiated  the  contract.  It  being 
a  several  contract,  be  would  be  indebted  to 
the  plaintiff  for  |100,  provided  he  did  not 
have  some  good  ground  on  which  to  repudi- 
ate the  entire  agreement  Aultman  &  Co.  v. 
Daggs,  50  Mo.  App.  280,  loc.  dt  289,  and 
cases  cited  in  support  of  that  part  of  the 
opinion  in  that  case. 

[2]  If  it  is  a  several  contract,  and  the 
plaintiff  so  treated  it,  and  the  defendant  did 
not  repudiate  the  entire  contract,  then  it  is 


readily  seen  that  this  suit  was  prematurely 
brought,  because  the  defendant  would  have 
one  year  within  which  to  pay  $50  and  two 
years  within  which  to  pay  the  balance,  and 
the  suit  was  commenced  within  a  few  months 
after  the  date  on  which  the  two  $900  notes 
were  presented  for  Ids  signature.  In  this 
condition  of  the  record  the  plaintiff  must  be 
held  to  have  failed  to  make  a  case  against 
the  defendant,  and  the  trial  court  cannot  be 
convicted  of  error  in  giving  the  requested 
peremptory  instruction  to  find  for  the  de- 
fendant Martin  v.  Hurley,  84  Mo.  App.  670, 
675.  As  was  held  in  the  case  of  DllUnger  v. 
Kelley,  84  Mo.  561,  569,  we  are  not  of  the 
opinion  that  the  Judgment  rendered  and  af- 
firmed here  would  preclude  the  plaintiff  from 
bringing  another  action,  as  this  Judgment  is 
based  on  an  action  prematurely  commenced, 
and  with  the  understanding  tliat  this  affirm- 
ance wUl  not  prejudice  any  rights  growing 
out  of  the  contract  in  question,  the  Judgment 
will  be  allowed  to  stand. 

[S]  From  appellant's  brief  we  gather  that 
there  must  have  been  some  weight  given  one 
way  or  Another  to  the  meaning  of  the  words 
"severable"  and  "several";  the  contract  call< 
ing  for  Joint  and  "severable"  notes,  and  the 
notes  actually  presented  being  Joint  and  "sev- 
eral." These  words  mean  the  same  thing,  ac- 
cording to  leading  lexicographers,  and  though 
the  word  "several"  is  most  generally  used,  an 
Interchange  of  the  words  does  not  serve  as 
an  excuse  for  failing  to  carry  out  a  contract. 

The  Judgment  is  affirmed. 


ROBERTSON,    P.  J, 
concur. 


and   STURQIS,  J., 
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(Ky. 


COBIMBSGIAL  NAT.  BANK  ▼.  FIHST  NAT. 
BANK. 

(Coart  of  Appeals  of  Kentucky.     April  15, 
1914.) 

1.  Banks  and  Baneinq  (S  161*)— AerroN*— 
Delivery  or  Attached  Biix  or  Ladino 
WITHOUT  Payment. 

A  back  which  received  a  draft  for  collec- 
tion was  only  an  agent,  and  had  no  right  of  ac- 
tion against  another  bank  to  which  it  forwarded 
the  draft  for  collection,  and  which  by  direction 
of  the  drawer  delivered  the  attached  bill  of 
lading  without  payment  of  the  draft. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  554-561,  564;  Dec.  Dig. 
S  161-T) 

2.  Banks  and  Banking  ({  181*)— Actions— 
Delivery  or  Attaohxd  Biix  or  Ladino 
WITHOUT  Payment. 

A  direction  by  the  drawer  of  a  draft  to  a 
bank  with  which  he  deposited  it  for  collection 
to  pay  the  proceeds  when  collected  to  a  third 
party  was  at  most  an  equitable  assignment 
of  the  proceeds,  and  a  bank  to  which  the  draft 
was  forwarded  for  collection,  which  had  no  no- 
tice of  such  direction,  could  not  be  held  lia- 
ble for  its  delivery  of  the  attached  bill  of  lad- 
ing, by  direction  of  the  drawer,  without  feceiv- 
ing  payment 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f§  554-661,  564;  Dec.  Dig. 
8  161.»I 

3.  Banks  and  Banking  (J  162*)— Actions— 
Deuvery  of  Attached  Bill  or  Lading 
without  Payment. 

A  bonk  receiving  a  draft  for  collection  was 
not  liable  for  the  negligence  of  the  bank  to 
which  it  sent  the  draft  in  delivering  the  attach- 
ed bill  of  lading  without  receiving  payment, 
and  hence  had  no  right  of  action  against  such 
other   bank  for  its  negligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  tt  662,  563,  565,  566;  Dec. 
Dig.  S  162.*] 

Appeal  from  Circnit  Court,  Mason  County. 

Action  by  the  Commercial  National  Bank 
against  the  Blrst  National  Bank.  Judgment 
for  defendant,  and  plaintUF  appeals.  Affirm- 
ed. 

Chas.  It.  Daly,  of  Maysvllle,  Ky.,  for  appel- 
lant Worthlngton,  Cochran  ft  Browning,  of 
Maysvllle,  Ky.,  for  appellee. 


MILLER,  J.  Early  in  1912,  the  Columbus 
Engineering  &  Equipment  Company,  of  Co- 
lumbus, Ohio  (hereinafter  called  the  Xiqulp- 
ment  Company  for  brevity),  sold  two  large 
boUers,  with  their  equipment,  to  the  Ohio 
Valley  Pulley  Works  (hereinafter  called  the 
Pulley  Works),  of  Maysvllle,  Ky.,  for  $900. 
Of  this  amount  $200  was  paid  by  the  Pulley 
Works  on  April  22,  1912,  it  being  agreed  be- 
tween the  parties  that  the  remaining  $700 
should  be  paid  after  the  boilers  had  been 
delivered  and  Installed.  The  boilers  were 
shipped  on  April  30tb,  and  on  May  2d  the 
Equipment  Company,  by  G.  W.  Shartle,  Its 
president,  drew  Its  bill  of  exchange  upon  the 
Pulley  Works  for  $900,  and  payable  to  the 
order  of  the  Commercial  National  Bank,  of 
Columbus,  on  the  arrival  of  the  goods.  The 
bill  of  lading  covering  the  shipment  was  at- 


tached to  the  draft  At  that  time  die  EVjulp- 
ment  Company  owed  L.  R.  Smith  the  sum  of 
$666.50,  evidenced  by  a  note  for  that  amount, 
and  dated  March  20,  1912.  When  Shartle 
drew  the  draft  on  May  2,  1912,  on  the  Pulley 
Works,  he.  In  company  with  Smith,  took  the 
draft,  with  the  bill  of  lading,  to  the  appel- 
lant, the  Commercial  National  Bank,  of  Co- 
lumbus, and  left  the  draft  with  said  bank  tor 
collection.  At  that  time  Shartle  stated  to  the 
cashier  of  appellant  that  the  proceeds  of  the 
draft,  as  soon  as  they  were  collected,  were  to 
be  paid  to  Smith  in  satisfaction  of  the  note 
for  $656.50,  which  he  held  against  the  Equip- 
ment Company,  as  above  stated.  The  appel- 
lant forwarded  the  draft  and  bill  of  lading  to 
the  appellee,  the  First  National  Bank,  of 
Maysvllle,  for  collection.  They  were  receiv- 
ed by  appellee  on  May  4th,  and  it  immediate- 
ly notified  the  Pulley  Works  that  It  held  the 
draft  for  collection.  The  Pulley  Works  re- 
fused to  accept  or  pay  the  draft,  because  It 
owed  only  $700,  while  the  draft  was  for  $900, 
and,  furthermore,  there  being  a  shortage  in 
the  shipment,  the  Pulley  Works  declined  to 
recognize  the  draft  until  the  contract  had 
been  fully  complied  with.  The  Equipment 
Company  was  promptly  nottfled  by  the  Pulley 
Works  of  Its  refusal  to  pay  the  draft  and  Its 
reason  therefor,  whereupon  the  Equipment 
Company  wrote  the  appellee  bank,  at  Mays- 
vllle, to  reduce  the  draft  to  $700.  The  Pulley 
Works,  however,  still  refusing  to  pay  the 
draft  on  account  of  the  shortage  In  the  ship- 
ment, the  Equipment  Company  telegraphed 
the  appellee  bank,  on  May  7th,  to  deliver  the 
bill  of  lading  to  the  Pulley  Works,  and  to 
hold  the  draft  until  the  arrival  of  an  ex- 
planatory letter.  Acting  upon  this  Instruc- 
tion, the  appellee  delivered  the  bill,  of  lad- 
ing to  the  Pulley  Works,  and  It  received  the 
goods  called  for  by  the  bill  of  lading;  and, 
upon  the  shortage  having  been  subsequently 
supplied  by  the  E}qulpment  Company  to  the 
satisfaction  of  the  Pulley  Works,  the  latter 
paid  the  remaining  $700  due  upon  the  pur- 
chase price,  directly  to  the  Equipment  Com- 
pany. On  May  27th  the  appellee  returned  the 
original  draft  to  the  appellant,  uncollected, 
and  on  October  24,  1912,  the  appellant  sued 
the  appellee  to  recover  the  $900  called  for 
by  the  original  bill  of  exchange.  At  the  close 
of  all  the  evidence,  the  circuit  court  peremp- 
torily Instructed  the  jury  to  And  for  the  de- 
fendant, and  the  plalntift  appealed. 

There  Is  no  controversy  as  to  the  facts; 
the  debate  relates  to  the  law  of  the  case,  only. 

The  appellant  does  not  contend  that  It 
bought  the  draft,  or  that  It  owns  It;  on  the 
contrary.  It  stands  uncontradicted  that  ap- 
pellant received  the  draft  for  collection  only. 

[1]  Appellee  concedes  its  negligence  In  re- 
leasing the  bill  of  lading  without  having  first 
secured  the  consent  of  the  forwarding  bank, 
and  Its  liability  for  any  damage  sustained  by 
appellant  by  reason  of  the  release.    It  Insists, 
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bowever,  that  as  appellant  was  only  the  gra- 
tuitous collecting  agent  of  the  Equipment 
Cktmpany  which  received  the  money  direct 
from  the  Pulley  Works,  appellant  has  not 
been  damaged.  Clearly  appellant  is  not  lia- 
ble to  the  Equipment  Company,  the  owner  of 
the  draft 

In  Armstrong  v.  National  Bank  of  Boyer- 
town,  90  Ky.  437,  14  S.  W.  412,  12  Ky.  Law 
Rep.  393,  9  L.  K  A.  553,  the  rule  upon  this 
subject  was  stated  as  follows:  "It  is  well 
settled  that  where  a  bank  receives  a  draft  or 
note  for  'collection  on  account,'  or,  what  is 
the  same,  'collection  and  credit,'  it  does  not 
owe  the  amount  until  collected;  and,  though 
credit  be  given  therefor  prior  to  collection, 
the  bank  is  not  precluded  from  canceling 
such  credit,  which  is  regarded  as  merely 
provisional,  if  the  paper  is  dishonored.  It 
would  therefore  seem  just  and  reasonable, 
even  if  there  was  no  authority  to  support  the 
position,  that  if  the  bank  does  not  in  such 
case,  owe  the  amount  before  it  is  actually  col- 
lected, it  should  not  be  held  to  have  any 
other  right  to  it  than  as  agent,  and  that, 
if  not  bound  by  an  entry  of  credit  it  should 
not  have  power  to  bind  the  real  owner  there- 
by. It  has,  however,  been  distinctly,  and  we 
think  correctly,  held  that  a  holder  of  paper, 
who  delivers  it  to  a  bank  for  collection  and 
credit  is  at  liberty  to  treat  the  bank  as  an 
agent  until  the  proceeds  are  collected  by  the 
bank  in  money,  and  that  authority  of  the 
bank  to  credit  the  customer  does  not  arise 
until  he  has  actually  received  the  money. 
Levi  V.  National  Bank,  5  Dill.  104  [Fed.  Cas. 
No.  8,289];  Marine  Bank  v.  Fulton  Bank, 
2  Wall.  252  [17  U  Ed.  785];  Morse  on  Bank- 
ing, S  568;  Daniel  on  Negotiable  Instru- 
ments. {  334." 

[2,  3]  This  action  being  upon  the  draft  we 
might  well  stop  here  with  an  affirmance  of 
the  judgment  of  the  circuit  court.  But  In  an- 
swer to  the  suggestion  that  appellant  might 
be  liable  to  Smith  for  appellee's  negligence  in 
surrendering  the  bill  of  lading,  it  is  sufficient 
to  say  that  Smith's  claim  could,  at  most  be 
only  an  equitable  assignment  of  the  proceeds 
of  which  appellee  had  no  notice.  Further- 
more, under  the  rule  which  makes  the  col- 
lecting bank  the  subagent  of  the  owner  of 
the  draft,  appellant  could  not  be  held  liable 
for  appellee's  negligence;  It  would  be  liable 
only  for  its  own  negligence. 

In  the  Farmers'  Bank  &  Trust  Co.  v.  New- 
land.  97  Ky.  470,  31  S.  W.  39.  17  Ky.  Law 
Rep.  329,  It  is  said:  "When  a  customer  de- 
posits with  a  bank  a  note,  bill  of  exchange, 
eertiflcate  of  deposit  check,  etc.,  for  collec- 
tion at  a  point  distant  from  the  location  of 
the  bank,  he  must  know  the  bank  cannot 
send  one  ot  its  ofllcers  or  agents  to  such  i)olnt 
to  make  the  collection.  He  is  presumed  to 
know  the  method  employed  by  banks  in  mak- 
ing such  collections.  He  knows  that  the  bank 
must  select  some  other  bank  or  agency  to 
aid   In   accomplishing  the   undertaking  im- 


posed on  it.  He  has  made  the  bank  his  agent 
for  that  purpose.  He  has  employed  the  bank 
to  do,  through  its  methods  of  making  collec- 
tion, that  which  would  cost  him  much  time 
and  money  to  do  himself.  Wh«i  he  so  en- 
gages the  bank  and  makes  it  his  agent  to 
make  the  collection,  he  does  so  with  the  Im- 
plied understanding  that  the  bank  will  fol- 
low the  customary  method  in  making  such 
collections,  which  necessitates  the  selection  of 
agents  or  correspondents  at  other  points  to 
carry  out  the  undertaking,  and  the  bank 
can  only  be  held  responsible  for  the  exercise 
of  due  care  and  diligence  in  making  such 
selection." 

As  appellant  waa  not  the  owner  of  the 
draft  and  has  not  been  held  liable  for  ap- 
pellee's negligence,  or  at  all,  it  has  no  cause 
of  action.  Under  any  view  of  the  case  the 
ruling  of  the  circuit  court  was  proper. 

Judgment  affirmed. 


WITT  et  aL  v.  LEXINGTON  &  E.  BY.  CO. 
et  al. 

(Court  of  Appeals  of  Kentucky.     April  16, 
1914.) 

1.  Appbai.  and  Erbob  (S  281*)— DiHECTioN  or 
VEBniCT— Review— Motion  roB  New  Tbiai. 
— Failubb  to  Move. 

In  the  absence  of  a  motion  for  a  new  trial, 
the  only  question  reviewable  on  appeal  from  a 
judgment  based  on  a  verdict  directed  for  defend- 
ant is  whether  the  answer  stated  a  sufficient  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Diir.  {}  1650-1661,  3024.  3281; 
Dec.  Dig.  f  281.»] 

2.  Appeal  and  Ebbob  (g  291*)— Pboceedings 

IN  TBIAL  CODBT— MOTTON  FOB  NeW  TbIAL. 

A  motion  and  grounds  for  a  new  trial  are 
necessary  to  enable  the  complaining  party  to 
bring  before  the  Court  of  Appeals  for  review 
the  correctness  of  a  ruling  of  the  trial  court  in 
giving  a  peremptory  instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1707-1712,  1724-1726; 
Dec.  Dig.  i  291.*] 

3.  TiHE  (g  8*)— COMPtTTATION  —  MOTION   FOB 

New  Tbiai.. 

The  three  days  allowed  by  Civ.  Code  Prac. 
g  842,  after  verdict  or  decision  within  which  a 
motion  for  a  new  trial  may  be  made,  includes 
both  the  day  on  which  the  verdict  or  decision 
is  rendered  and  that  on  which  the  motion  is 
made,  but  excludes  Sundays  and  days  on  which 
the  court  does  not  convene. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent 
Dig.  |g  10,  33;   Dec.  Dig.  g  8.*] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  George  W.  Witt  and  others 
against  the  Lexington  &  Eastern  Railway 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

See,  also,  169  S.  W.  798. 

H.  C.  Faulkner,  of  Barbourville,  F.  J.  Ev- 
eraole,  of  Hazard,  and  John  C.  Eversole^  of 
Boonevllle,  for  appellants.  E.  B.  Hogg,  of 
BooneviUe,  and  T.  L.  Edelen,  of  Frankfort 
for  appellees. 
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CARROLL,  J.  This  common-law  action 
went  to  trial  before  a  Jury,  and  upon  the 
conclusion  of  the  evidence  for  the  appellant, 
who  was  plaintiff  below,  the  court  directed 
a  verdict  for  the  defendant,  now  appellee. 
Thereafter,  on  September  12th,  a  Judgment 
was  entered  dismissing  the  petition,  and  this 
appeal  prosecuted.  On  September  16th  the 
plaintiff  filed  his  motion  and  grounds  for  a 
new  trial,  which  was  overruled  on  the  same 
day. 

[1]  The  first  question  raised  Is  that,  as  the 
motion  for  a  new  trial  was  not  made  or  filed 
In  time,  this  court  will  not  consider  the  cor- 
rectness of  the  ruling  of  the  trial  court  in 
giving  the  peremptory  instruction,  but  will 
be  limited  to  the  single  Inquiry  whether  the 
answer  stated  facts  sufficient  to  constitute 
grounds  of  defense.  If  this  position  is  well 
taken,  the  Judgment  must  be  affirmed,  as  the 
answer  did  state  grounds  sufficient  to  support 
a  defense. 

[2]  It  has  been  frequently  ruled  by  this 
court  that  a  motion  and  grounds  for  a  new 
trial  are  necessary  to  enable  the  complaining 
party  to  bring  before  this  court  for  review 
the  correctness  of  the  ruling  of  the  trial 
court  in  giving  a  peremptory  Instruction,  and 
that  the  application  for  a  new  trial  must  be 
made,  as  provided  In  section  342  of  the  Olv- 
11  Code,  at  the  term  in  which  the  verdict  or 
decision  was  rendered,  and  within  three  days 
after  the  decision  or  verdict  was  rendered, 
unless  unavoidably  prevented. 

In  Seller  v.  Gllley  Bros.  &  Co.,  108  S.  W. 
284,  32  Ky.  Law  Rep.  1275,  the  jury,  under 
direction  of  the  court,  returned  a  verdict  in 
favor  of  appellees  on  June  10,  1907.  On  June 
15th  following  appellant  filed  hla  grounds, 
and  moved  the  court  for  a  new  trial,  which 
was  overruled,  and  an  apjteal  thereupon 
prayed,  and  we  held  that,  as  the  applica- 
tion for  a  new  trial  was  not  made  with- 
in the  time  fixed  by  the  Code,  nothing  could 
be  considered  upon  the  appeal,  except  the 
pleadings  and  the  Judgment  and  If  the  plead- 
ings supported  the  Judgment,  it  must  be  af- 
firmed. We  further  said  that  the  case  was 
before  us  as  though  no  evidence  had  been  in- 
troduced on  the  trial  below.  To  the  same 
effect  are  Beeler  ▼.  Sandldge,  49  S.  W.  533, 
20  Ky.  Law  Rep.  1581;  Western  Assur.  Co. 
V.  Rector,  85  Ky.  294,  8  S.  W.  416,  9  Ky.  Law 
Rep.  3;  Imperial  E^re  Ins.  Co.  v.  Kieman, 
83  Ky.  468;  Ruhrweln  v.  Oebhart,  90  Ky. 
147,  13  S.  W.  447,  11  Ky.  Law  Rep.  969; 
Klstler  V.  Slaughter,  50  8.  W.  529,  20  Ky. 
Law  Rep.  1937;  Commonwealth  v.  Standard 
Oil  Co.,  129  Ky.  646,  112  S.  W.  632. 

[3]  It  has  also  been  ruled  in  several  cases 
that  the  day  on  which  the  verdict  and  decision 
is  rendered  and  the  day  on  which  the  motion  is 
made  are  both  to  be  computed.  For  example, 
in  Harlan  v.  Braxdale,  35  S.  W.  916,  18  Ky. 
Law  Rep.  171,  the  Judgment  was  rendered  on 
January  24th,  and  the  motion  and  grounds 
for  a  new  trial  was  filed  on  January  27th, 


and  it  was  held  to  be  too  late  to  be  avail- 
able, or,  In  other  words,  said  that  when  the 
motion  and  grounds  for  a  new  trial  is  not 
filed  within  the  time  allowed  by  the  Code, 
the  situation  is  the  same  as  if  no  application 
for  a  new  trial  had  been  made.  To  the  same 
effect  are  Newport  News,  etc.,  Co.  v.  Thom- 
as, 96  Ky.  613,  29  S.  W.  437,  16  Ky.  Law  Rep. 
706;  Riley  v.  Grace,  33  S.  W.  207,  17  Ky. 
Law  Rep.  1007;  Frazier  v.  Clark,  88  Ky. 
260,  10  S.  W.  806,  11  S.  W.  83;  Interstate 
Petroleum  Co.  v.  Adams,  62  8.  W  1060,  21 
Ky.  Law  Rep.  767. 

It  appears  that  September  12th,  the  day 
on  which  the  Judgment  herein  was  entered, 
fell  on  Thursday,  and  under  the  authority  of 
the  cases  cited  the  application  for  a  new 
trial  should  have  been  made  not  later  than 
the  following  Saturday,  September  14th.  As 
a  reason  for  not  filing  the  motion  on  Sat- 
urday the  14th,  it  is  suggested  by  counsel  In 
his  brief  that  the  court  was  not  open  on  Sat- 
urday the  14th,  and  therefore  the  motion  could 
not  be  filed  on  that  day.  If  the  court  did  not 
convene  on  the  14th,  and  tf  no  court  was  held 
on  that  day,  we  would  say  that  the  motion 
and  grounds  for  a  new  trial  was  filed  in 
time,  as  section  342  of  the  Civil  Code  con- 
templates that  three  days  in  which  the  court 
is  in  session  shall  be  allowed,  because  the 
motion  and  grounds  for  a  new  trial  must  be 
filed  in  open  court  Therefore,  if  the  court 
did  not  convene,  and  there  was  no  session 
of  the  court  on  the  14th,  the  motion  and 
grounds  for  a  new  trial  could  not  have  been 
filed  in  court  within  the  meaning  of  the  Code 
on  that  day,  and  as  the  15th  was  Sunday, 
which  is  also  to  be  excluded  in  computing  the 
three  days,  the  application  made  on  Monday 
the  16th  would  have  been  In  time.  Boyle  v. 
Stivers,  109  Ky.  253,  68  S.  W.  691;  Klein  v. 
Meyers,  68  S.  W.  144,  24  Ky.  Law  Rep.  183; 
McAllister  v.  Connecticut  Mutual  Life  Ins. 
Co.,  78  Ky.  631;  Frazier  v.  Clark,  88  Ky.  260, 
10  S.  W.  806, 11  S.  W.  83;  Long  v.  Hughes,  1 
Duv.  387.  The  record,  however,  does  not 
sustain  counsel  in  the  position  that  the  court 
did  not  convene  on  Saturday  the  14th. 

Under  the  circumstances,  nothing  remains 
for  us  to  do  except  to  affirm  the  Judgment; 
and  it  is  so  ordered. 


FINCH  V.  BOND  et  al 

(Court  of  Appeals  of  Kentucky.     April  16, 
1914.) 

1.   INSXTBAROB    (f    687*)— FrATXBRAI.    BBinFIT 

Insubance—  Fbatebnal    Sooibtt" — "Pay- 
ment   OF    COUMIBSION    OB    EICPI.OTKXNT    OP 

Agent." 

The  fact  that  a  fraternal  benefit  association 
offered  to  its  members  only  a  small  prize  or 
compensation  for  procuring  new  appUcations 
for  membership  was  not  a  "payment  of  com- 
missions or  employment  of  agents"  within  Ky. 
St.  I  679,  as  amended  by  Acts  1006,  c.  141,  pro- 
viding that  the  section  shall  not  apply  to  fra- 
ternal societies  which  secure  members  tbroufch. 
the  lodge  system  exclusively,  and  pay  no  com- 
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missiou  and  employ  no  agents  except  in  organiz- 
ing local  lodges,  so  as  to  prevent  the  association 
from  being  a  fraternal  society. 

[£id.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1824;  Dec  DigT}  687.* 

For. other  definitioua,  see  Words  and  Phrases, 
▼oL  3,  pp.  2042,  2943.] 

2.   iNBintAlTOS    (§    773*)— FSAIXBNAI.    Benkfit 

Insubancb — Bknemciabibs— "Depkndent." 
While  a  creditor  has  an  insurable  interest 
in  his  debtor's  life,  he  is  not  merely,  by  reason 
of  the  relationship  of  debtor  and  creditor,  a  "de- 
pendent" upon  insured  so  as  to  permit  the  cred- 
itor to  be  properly  described  by  that  word  in 
a  mutual  benefit  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1939;   Dec.  Dig.  f  773.*] 

Appeal  from  Circnit  Court,  Fnlton  County. 

Action  by  Susan  A.  Flncb,  in  which  Flor- 
ence A.  Bond  and  otbers  InterreBe.  From  a 
Judgment  for  interveners,  plaintiff  appeals. 
AfiSrmed. 

Herschel  T.  Smith,  of  Fulton,  for  appel- 
lant Thomas  &  Webb,  of  MayiQeld,  and  H. 
N.  Moon,  of  Memphis,  Tenn.,  for  appellees. 


TCTRNBR,  J.  William  Q.  Bond  was  a 
locomotlye  engineer  employed  by  the  Illinois 
Central  Railroad,  Ms  run  being  from  Mem- 
phis, Tenn.,  to  Fulton,  Ky.  When  in  Fnlton 
he  boarded  with  appellant,  Susan  A.  Finch, 
and  in  August,  1910,  being  Indebted  to  her 
and  unable  to  i)ay,  he  took  oat  a  policy  for 
11,000  In  the  National  CouncU  of  the  Knights 
and  Ladles  of  Security,  naming  Mrs.  Flncb 
as  the  benefldary.  Thereafter,  and  In  Jan- 
uary, 1913,  be  was  killed,  and  Mrs.  Finch 
instituted  this  action  against  the  company  on 
the  policy,  the  widow  and  children  of  Bond 
intervened,  asserting  claim  to  the  proceeds 
of  the  policy,  and  the  company  paid  into 
court  the  amount  due  thereon,  leaving  the 
court  to  determine  whether  the  same  should 
be  paid  to  the  widow  and  children  or  to  the 
benefldary  named  In  the  policy.  The  lower 
court,  after  all  the  evidence  bad  been  heard, 
directed  a  verdict  for  the  widow  and  chil- 
dren, and  from  a  Judgment  on  that  verdict 
Mrs.  Finch  appeals. 

Upon  the  trial  the  Intervening  defendants 
offered  in  evidence  the  constitntlon  and  by- 
laws of  the  society,  showing  that  Mrs.  Finch, 
under  their  provisions,  was  Incapable  of  be- 
ing made  a  beneficiary,  and  could  take  noth- 
ing under  the  policy;  and  the  court  permit- 
ted, over  the  objection  of  the  appellant,  these 
provisions  of  the  constitution  and  by-laws  to 
be  read  in  evidence.  It  appears  that  neither 
the  constitution  nor  by-laws  of  the  society 
were  attached  to  or  incorporated  in  the  pol- 
icy, and  it  Is  therefore  urged  by  appellant 
that  under  the  provisions  of  section  679  of 
the  Kentucky  Statutes  they  were  incompe- 
tent evidence  as  against  appellant  Section 
670  of  the  Kentucky  Statutes  as  amended 
by  Act  of  1906,  c.  141,  Is  as  follows,  to  vidt: 
"All  policies  or  certlflcates  hereafter  Issued 


to  persons  within  the  commonwealth  by  cor- 
porations transacting  business  therein  under 
this  law,  which  policies  or  certificates  con- 
tain any  reference  to  the  application  of  the 
insured,  or  the  constitution,  by-laws  or  other 
rules  of  the  corporation,  either  as  forming 
part  of  the  policy  or  contract  between  the 
parties  thereto  or  having  any  bearing  on 
said  contract,  shall  contain  or  have  attached 
to  said  policy  or  certificate  a  correct  copy  of 
the  application  as  signed  by  the  applicant, 
and  the  portion  of  the  constitution,  by-laws, 
or  other  rules  referred  to;  and  unless  so 
attached  and  accompanying  the  policy,  no 
such  application,  constitution,  by-laws  or 
other  rules  shall  be  received  as  evidence  In 
any  controversy  between  the  parties  to  or 
Interested  In  said  policy  or  certificate,  and 
shall  not  be  considered  a  part  of  the  policy 
or  of  the  contract  between  such  parties.  The 
said  policy  or  certificate,  application,  con- 
stitution, by-laws  or  other  rules  shall  be 
plainly  printed,  and  no  portion  thereof  shall 
be  in  type  smaller  than  brevier:  Provided, 
howev»,  that  nothing  in  this  section  shall 
be  construed  as  applying  to  health  certifi- 
cates or  constitutional  receipts,  or  other  ev- 
idences used  in  reinstatement  of  a  policy  or 
certificate.  But  the  provisions  of  this  sec- 
tion and  this  subdivision  shall  not  apply  to 
secret  or  fraternal  societies,  lodges  or  coun- 
cils, which  are  under  the  supervision  of  a 
grand  or  supreme  body,  and  secure  members 
through  the  lodge  system  exclusively,  and 
pay  no  commission  nor  employ  any  agents, 
except  in  the  organization  and  supervision 
of  the  work  of  local  subordinate' lodges  or 
coundla"  The  amendatory  part  of  that  sec- 
tion constitutes  the  last  sentence  In  it  where- 
in it  exempts  fraternal  organizations  from 
the  previous  provisions  therein.  Prior  to  the 
enactment  of  that  amendment  it  had  been 
held  to  apply  alike  to  old-line  companies  and 
fraternal  organizations. 

[1]  So  that  the  question  that  we  have  here 
is  whether  or  not,  under  the  evidence  in  this 
record,  this  society  is  a  fraternal  organiza- 
tion or  an  old-line  company ;  if  it  Is  the  for- 
mer the  evidence  was  competent,  and  If  it  is 
the  latter  it  is  Incompetent  The  certificate 
Issued  to  its  members  referred  to  the  society 
as  a  fraternal  benefidary  society  or  order; 
the  evidence  is  that  the  sodety  was  incorpo- 
rated in  Kansas  and  controlled  by  a  grand 
or  supreme  body ;  that  it  secured  its  mem- 
bers through  its  local  lodges  throughout  the 
country ;  that  It  pays  no  commission  nor 
employs  any  agents  except  that  It  offers  to 
its  members  small  Inducements  to  bring  in 
new  applications  of  other  persons  for  mem- 
bership ;  that  is,  during  some  quarters  it 
would  give  to  each  or  any  of  its  members  who 
presented  new  applications  for  membership 
a  small  fee  ranging  from  60  cents  during 
some  quarters  to  $1.60  or  $2  during  other 
quarters,  and  at  other  times  it  will  offer  cer- 
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tain  ornaments  to  Its  members  for  bringing 
in  new  applications  for  membership. 

It  Is  urgently  Insisted  for  appellant  that 
this  Is  the  iwylng  of  a  commission  or  the 
employment  of  an  agent  within  the  meaning 
of  the  amendment,  and  takes  from  this  so- 
ciety Its  character  as  a  fraternal  organiza- 
tion, and  makes  It  an  old-line  company  with- 
in the  statatory  definition.  But,  we  cannot 
agree  to  this  reasoning;  It  was  clearly  the 
Legislative  purpose  In  the  enactment  of  that 
amendment  to  make  a  distinction  between 
old-line  companies  who  were  operated  purely 
for  profit,  and  fraternal  organizations  not 
operated  for  gain  but  for  the  mutual  benefit 
and  protection  of  its  members.  The  mere 
fact  that  a  fraternal  organization  offers  to 
each  and  all  of  Its  members,  and  no  one  else, 
a  small  prize  or  compensation  for  bringing 
In  new  applications  for  membership  Is  not 
such  a  payment  of  commission  or  employment 
of  agents  as  will  take  from  the  organization 
its  character  as  a  fraternal  society. 

The  case  of  Teoman  of  A'merlca  v.  Rott, 
145  Ky.  604,  140  S.  W.  1018,  presents  a  ques- 
tion somewhat  similar  to  this,  and  the  court 
In  passing  upon  this  amendment  said: 
"While  there  is  evidence  to  the  effect  that 
the  officers  and  organizers  of  the  local  coun- 
cil in  Louisville,  through  whom  decedent  ob- 
tained her  certificate,  Issued  certificates  with- 
out Initiating  the  applicants,  and  were  guilty 
of  certain  other  irregularities  In  the  organ- 
ization of  the  council,  such  acts  on  their  part, 
committed  In  violation  of  the  by-laws  and 
rules  of  the  company,  did  not  have  the  ef- 
fect of  ctisnglng  the  character  of  the  com- 
pany and  of  making  It  any  thk  less  a  frater- 
nal society  within  the  meaning  of  the  stat- 
ute. We,  therefore,  conclude  that  the  ap- 
plication, examiner's  report,  and  by-laws  and 
rules  of  the  company  were  properly  admitted 
as  evidence." 

[2]  In  the  benefldary  certificate  Issued  to 
appellant  she  was  referred  to  as  a  "depend- 
ent" upon  the  decedent,  Bond,  but  the  undis- 
puted facts  are  that  she  was  tn  no  wise  re- 
lated to  him  and  in  no  sense  dependent  up- 
on him,  unless  it  may  be  said  that  she  as  his 
creditor  was  dependent  upon  him.  While  a 
creditor  has  an  Insurable  Interest  in  the  life 
of  his  debtor,  he  cannot  be  said  to  be  a  de- 
I)endent  upon  his  debtor  merely  because  of 
the  relationship  of  debtor  and  creditor. 

Judgment  affirmed. 


LOVELY  T.  BACK. 

(Court  of  Appeals  of  Kentucky.     April  16, 
1914.) 

JuDOMENT  (}  963*)— Conclusiveness— SuFFi- 
ciENCT  of  Evidence. 

In  an  action  for  land,  in  which  a  former 
fudgment  was  set  up  as  conclusive,  which  de- 
scribed the  land  adjudged  therein  as  beginning 
"near  the  forks  of  the  Lynn  fork  of  Wolfe 
creek,"  evidence  held  to  sustain  a  finding  that 


the  fork  referred  to  was  between  the  upper 
forks  of  Lynn  creek  and  its  confluence  with 
Wolfe  creek. 

[EA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1813-1815 ;   Dec.  Dig.  {  953.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  Apperson  LoTely  against  Calvin 
Back.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    AJBkmed. 

O.  H.  Pollard  and  McGoire  &  McGulre,  all 
of  Jackson,  for  appellant  G.  W.  Fleenor,  of 
Jackson,  for  appellee;. 


CARROLL,  J.  This  case  Involves  purely 
questions  of  fact,  and  the  Issue  grows  out  of 
a  dispute  as  to  tiie  correct  location  of  a  line 
between  the  lands  of  the  parties' to  this  ap- 
peal. 

It  seems  to  be  conceded  that,  if  the  land 
here  in  controversy  is  the  same  land  describ- 
ed in  the  judgment  entered  in  1901  in  a  suit 
in  which  Green  Gardner  and  others  were 
plaintiffs  and  the  appellant,  Lovely,  defend- 
ant, that  judgment  is  conclusive  of  the  rights 
of  the  parties  in  this  case.  The  lower  court 
adjudged  that  this  judgment,  which  was  prop- 
erly set  up  as  a  defense  by  the  appellee,  was 
a  bar  to  a  recovery  by  the  appellant,  and 
therefore  dismissed  the  suit  of  the  appellant, 
who  was  plaintiff  in  the  lower  court. 

It  appears  that  In  1883  Stamper  Gardner 
sold  to  Apperson  Lovely  a  body  of  land  on  the 
waters  of  Wolfe  creek.  After  this  stamper 
Gardner  died,  and  there  arose  a  dispute  be- 
tween Green  Gardner,  the  sole  heir  of  Stam- 
per Gardner,  and  Apperson  Lovely  concern- 
ing the  lines  of  the  tract  of  land  that  had 
been  sold  by  Stamper  Gardner  to  Lovely.  As 
a  result  of  this  dispute,  Gardner  brought  a 
suit  In  ejectment  against  Lovely,  claiming 
that  he  was  the  owner  of  and  entitled  to  the 
possession  of  a  tract  of  land  "beginning  at 
a  stake  on  the  line  of  defendant,  near  the 
forks  of  the  Lynn  fork  of  the  Wolfe  creek  of 
Quicksand ;  thence  with  said  line  up  eadi  side 
of  the  said  Lynn  fork ;  thence  running  up 
each  point  on  the  right  and  left  around  the 
head  of  said  Lynn  fork,  including  all  the  land 
on  the  said  fork,  containing  about  200  acres." 
For  answer  to  this  suit  Lovely,  after  denying 
that  Gardner  was  the  owner  of  or  entitled 
to  the  possession  of  any  part  of  this  land,  set 
up  his  purchase  of  it  from  Stamper  Gardner, 
who,  he  averred,  had  executed  to  him  a  deed 
for  it. 

Other  pleadings  were  filed  and  the  evidence 
taken,  and  a  judgment  entered  adjudging 
that  Gardner  was  the  owner  of  and  entitled 
to  the  possession  of  the  land  described  In  his 
petition.  After  this  judgment  was  entered, 
Gardner  sold  to  Holbrooks  all  the  land  de- 
scribed in  the  judgment,  and  thereafter  Hol- 
brooks sold  the  same  land  to  the  appellee. 
Back. 

In  this  suit  Lovely,  claiming  that  he  was 
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the  owner  of  and  entUled  to  tbe  possession  of 
the  boundary  of  land  described  in  his  peti- 
tion, sought  a  judgment  against  Back  to  re- 
strain him  from  trespassing  upon  the  land 
and  cutting  timber  thereon.  In  answer  to 
this  suit,  Bade,  among  other  things,  relied  for 
defense  upon  the  Judgment  in  the  case  of 
Gardner  t.  Lovely,  and  averred  that  the  land 
Lovely  was  seeking  to  recover  was  tbe  iden- 
tical land  described  In  that  judgment,  and  he 
pleaded  the  judgment  In  bar  of  Lovely's  right 
of  recovery. 

The  land  in  controversy  is  described  in  the 
Judgment  In  this  case  as  "beginning  at  a 
stake  in  the  line  of  Apperson  Lovely's  home 
farm,  near  the  main  fork  of  Lynn  fork  of 
Wolfe  creek ;  thence  running  up  the  point  on 
both  sides  to  the  right  and  left,  to  the  top 
of  the  ridges  on  both  sides ;  thence  running 
up  with  the  top  of  the  ridge  on  both  sides 
to  the  head  of  Lynn  fork  and  around  the 
bead  of  same,  so  as  to  include  all  of  the  land 
on  said  Lynn  fork  above  the  place  of  begin- 
ning." It  was  further  adjndged  "that  the 
lower  line  of  the  land  described  in  said  judg- 
ment on  Lynn  fork  Is  the  line  beginning  at  a 
stake  In  the  line  of  Apperson  Lovely,  and 
running  across  the  Lynn  fork  about  530 
feet  below  the  first  forks  of  said  Lynn  fork 
at  the  marked  beech." 

Lynn  fork  ia  a  tributary  of  Wolfe  creek. 
Some  distance  up  Lynn  fork  from  Wolfe 
creek  there  is  what  is  called  tbe  forks  of 
Lynn  creek,  made  by  two  separate  branches 
Intersecting  each  other.  Farther  up  Lynn 
fork  and  towards  the  hiU  where  It  forms  it 
seems  that  there  is  another  fork  made  by 
two  branches  that  Intersect.  The  appellant 
claims  that  the  reference  in  the  judgment 
in  the  old  suit  to  the  forks  of  the  Lynn  fork 
means  the  two  forks  that  form  the  bead  of 
Lynn  fork,  while  the  appellee  contends  that 
tbe  forks  referred  to  are  the  forks  between 
tbese  head  forks  and  Wolfe  creek  or  that 
may  be  called  the  first  forks,  and  which  one 
of  these  forks  is  referred  to  in  the  old  judg- 
ment Is  really  the  only  question  in  the  case. 

H»iry  Hogston  gave  evidence  In  tbe  suit 
of  Gardner  v.  Lovely,  which  ia  in  the  rec- 
ord, and  be  testified.  In  substance,  that  the 
line  between  Stamper  Gardner  and  Lovely 
was  below  the  first  forks,  and  that  this  line 
crossed  the  Lynn  fork  about  100  yards  below 
the  first  fork  at  a  beech  tree.  Gundy  Gard- 
ner also  testified  in  this  old  suit  tliat  tbe 
line  between  Stamper  Gardner  and  Lovely 
crossed  the  Lynn  fork  about  100  yards  below 
tbe  first  fork  at  a  beech.  As  these  are  the 
only  two  witnesses  that  testified  in  the  suit 
between  Green  Gardner  and  Lovely  to  the 
location  of  tbe  line  between  Gardner  and 
Lovely,  and  both  of  them  placed  the  line  be- 
low the  first  fork,  it  Is  very  clear  that,  when 
tbe  judgment  speaks  of  the  forks  of  Lynn 
forli,  it  refers  to  the  fork  mentioned  by  these 
witnesses,  and  this  sustains  in  a  very  satis- 
factory way  the  contention  of  appellee  that 


the  judgment  in  the  suit  of  Gardner  against 
Lovely,  and  which  controls  tbls  case,  covers 
the  land  in  controversy. 

Gundy  Gardner  also  testified  In  tbe  present 
suit,  and  said  that  the  old  judgment  de- 
scribed the  same  boundary  of  land  claimed 
by  the  appellee  in  this  case,  and  that  the 
line  between  Lovely  and  Back  is  at  the  point 
where  Back  claims  it  is,  which  is  tbe  same 
point  at  which  the  line  was  fixed  In  the  old 
judgment 

John  Collins,  a  witness,  testified  that  be 
was  present  when  the  line  was  run  between 
Green  Gardner  and  Lovely,  and  that  It  was 
located  below  the  first  fork.  There  is,  of 
course,  evidence  on  behalf  of  the  appellant 
that  tends  to  show  that  this  division  line  is 
at  the  upper  forit,  and  not  the  lower  fork, 
but  we  think  the  weight  of  the  evidence 
shows  in  a  very  satisfactory  way  that  the 
lower  fork,  and  not  the  upper  one,  is  the  one 
referred  to  in  the  old  judgment. 

It  is  also  argued  that  the  old  Judgment 
described  the  line  in  dispute  as  l)eing  "near 
the  forks  of  the  Lynn  fork  of  Wolfe  creek," 
while  the  judgment  here  appealed  from  fixes 
the  line  about  530  feet  below  the  first  fork  ^ 
of  Lynn  fork,  and  It  is  contended  that  there 
Is  no  warrant  in  the  old  Judgment,  and  none 
can  be  found  in  the  evidence,  authorizing 
this  court  to  fix  this  line  about  530  feet  be- 
low this  fork.  It  is  very  true  the  old  Judg- 
ment does  not  attempt  to  locate  with  any  de- 
gree of  certainty  this  line,  merely  fixing  It 
near  this  fork,  but  there  Is  evidence  that 
there  was  on  this  line,  as  fixed  by  the  survey 
between  Apperson  Lovely  and  Stamper  Gard- 
ner, a  beech  tree,  and  the  Judgment  fixes 
this  beech  tree  as  being  on  the  line.  There 
are  also  other  facts  tending  strongly  to  show 
that  the  Judgment  fixes  the  line  at  the  place 
referred  to  in  the  old  Judgment. 

Upon  the  whole  case  we  are  satisfied  tbe 
Judgment  of  the  chancellor  was  correct,  and 
it  is  affirmed. 


KIMBLB  V.  WARREN  et  al. 

(Court  of  Appeals  of  Kentucky.     April  15. 
1914.) 

BASEMUNTS  (8  7*)— PaSSWAT— ACQUISITIOW  BT 

Pbesckiftion. 

Where  plaintiffs,  for  more  than  17  years 
before  the  ooBtruction  by  defendant  of  a  pass- 
way  from  plaintiffs'  home  to  a  public  road,  had 
continuously  used  the  passway  adversely  to  de- 
fendant and  all  others,  claiming  it  as  their  own, 
during  which  time  defendant  recognized  plain- 
tiffs' right  of  user,  plaintiffs  acquired  the  right 
to  use  the  passway  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  lft-19,  27,  33;  Dec.  Dig.  g  7.*] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action  by  M.  D.  Warren  and  others  against 
Ben  Kimble.  From  a  judgment  for  plain- 
tlfts,  defendant  appeals.    Afilrmed. 

J.  D.  Via,  of  Clinton,  for  appellant.  R.  L. 
Smith,  of  Clinton,  for  appellees. 
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SETTLE,  3.  This  to  an  appeal  from  a 
Judgment  of  the  Hickman  circuit  court,  quiet- 
ing appellees'  right  to  a  passway  leading 
from  their  home  to  a  public  road,  traveled 
by  them  In  going  to  and  from  the  county 
seat,  requiring  appellant  to  remove  from  the 
passway  a  fence  which  he  had  erected  upon 
and  across  same,  and  awarding  appellees  one 
cent  in  damages  against  appellant  on  ac- 
count of  the  obstruction  In  question.  It  was 
alleged  in  the  petition  that  appellees  were 
the  owners  of  the  passway  by  deed  of  convey- 
ance from  their  vendor,  and  also  by  prescrip- 
tion growing  out  of  its  continuous  adverse 
use  by  themselves  and  vendors  for  more  than 
15  years  before  the  institution  of  their  action 
and  its  obstruction  by  appellant  The  appel- 
lant's answer  denied  appellees'  ownership  of 
the  passway,  also  the  adverse  user  of  more 
than  15  years  relied  on  by  appellees,  and  al- 
leged that  the  passway  is  included  in  the 
boundary  of  his  (appellant's)  deed,  and  that 
whatever  use  appellees  had  made  of  same 
was  purely  permissive.  There  was  a  con- 
trariety of  evidence  as  to  the  title  to  the 
passway,  the  evidence  introduced  in  appel- 
lant's behalf  tending  to  show  that  it  was 
covered  by  his  deed,  and  that  of  appellees 
being  to  the  eCTect  that  it  was  in  a  remote 
grantor  of  theirs,  who  conveyed  it  to  their 
immediate  grantor,  by  whom  it  was  convey- 
ed to  them.  It  is,  however,  abundantly 
shown  by  appellees'  evidence,  which  is  but 
slightly  contradicted  by  that  of  appellant, 
that  the  former  and  their  vendors  had,  for 
more  than  17  years  prior  to  the  institution  of 
the  action  and  the  obstruction  of  the  pass- 
way  by  aroellant,  continuously  and  adverse- 
ly to  appellant,  his  vendors  and  all  others, 
used  the  tmssway  in  going  to  and  from  their 
homes  to  the  public  road,  claiming  it  as  their 
own,  during  the  whole  of  which  time  their 
right  to  such  user  was  recognized  by  appel- 
lant, his  vendors,  and  all  others.  Indeed, 
according  to  the  evidence,  only  two  or  three 
years  before  the  institution  of  this  action 
appellant,  in  reconstructing  bis  fence  along 
the  line  of  the  passway,  set  it  in,  and  there- 
by Increased  the  width  of  the  passway  two 
feet,  making  it  for  some  distance  12  instead 
of  10  feet  in  width. 

We  are  clearly  of  opinion  that  appellees 
have  shown  themselves  entitled  to  the  pass- 
way  in  question  by  prescription;  that  is,  a 
right  to  the  passway  founded  on  the  pre- 
sumption of  a  grant,  such  presumption  aris- 
ing from  the  adverse,  uninterrupted,  and 
continuous  user  of  the  passway  by  them  for 
the  statutory  period  of  limitation,  namely, 
15  yeara  O'Danlel  v.  O'Danlel,  88  Ky.  185, 
10  S.  W.  638,  10  Ky.  Law  Rep.  760;  Bowen 
V.  Cooper,  66  S.  W.  601,  23  Ky.  Law  Rep. 
2065;  Anderson  v.  Southworth,  76  S.  W. 
391,  25  Ky.  Law  Rep.  776 ;  Chenault  ▼.  Gra- 
vitt,  85  S.  W.  184,  27  Ky.  Law  Rep.  403; 
C!om.  v.  Terry,  86  S.  W.  519,  27  Ky.  Law 
Rep.  684;    Ray  v.  Nally,  89  S.  W.  486,  28 


Ky.  Law  Rep.  421;  Talbott  r.  Thorn,  91 
Ky.  417,  16  S.  W.  88,  13  Ky.  Law  Rep.  401; 
Riley  ▼.  Buchanan,  116  E:y.  625,  76  S.  W. 
527,  25  Ky.  Law  Rep.  863,  63  L.  R.  A.  642, 
3  Ann.  Cas.  788 ;  Trustees  Cln.  Sou.  Ry.  Co. 
V.  Slaughter,  126  Ky.  492,  104  S.  W.  291.  31 
Ky.  Law  Rep.  913. 
Wherefore  the  judgment  is  affirmed. 


MUELLER  T.  RAOSDALB  et  aL 

(Court  of  Appeals  of  Kentoeky.     April  16, 
1914.) 

HuSBANn  AND  WiFB  ({  103*)— WiFX'S  LARD— 

Tbust  Dekd — Validity. 

As  by  statute  a  wife's  land  may  be  con- 
veyed only  by  a  deed  in  which  her  husband  joins, 
where  a  wife  and  her  Infant  husband  join  in  a 
trust  deed  of  her  land,  the  deed,  being  invalid 
as  to  the  husband  because  of  liis  infancy,  is 
void  in  toto. 

W'E^l.  Note.— For  other  cases,  see  Husband  and 
tfe,  Cent.  Dig.  H  716-718,  940;    Dec.  Dig. 
{  193.»] 

Appeal  from  (Circuit  Court,  Jefferson 
Coanty,  Chancery  Branch,  Second  Division. 

Suit  for  specific  performance  by  Bettie  R. 
Ragsdale  and  others  against  Arthur  Muel- 
ler. Decree  for  complainants,  and  defend- 
ant appeals.    Affirmed.- 

Oscar  O.  Bader,  of  Louisville,  for  appel- 
lant J.  C.  Dodd  and  A.  P.  Dodd,  both  of 
Loulsrille,  for  appelleea 

NUNN,  3.  The  judgment  appealed  from 
decrees  specific  performance  by  appellant  of 
a  contract  to  purchase  from  appellees  an  un- 
divided one-eighth  remainder  interest  in  the 
tract  of  land  described  in  the  petition.  Ap- 
pellant resisted  upon  a  plea  of  deficient  ti- 
tle, but  the  lower  court  adjudged  that  appel- 
lee Bettie  R.  Ragsdale  was  the  sole  owner  of 
the  one-eighth  interest  claimed,  and  had  pow- 
er to  convey  it  Appellant  admits  that  on 
October  31,  1896,  she  was  the  owner  of  snch 
an  interest  hut  insists  that  because  of  the 
subsequent  transactions,  hereafter  referred 
to,  her  Infant  child  was  Invested  with  such 
an  interest  that  appellant  cannot  now  convey 
the  fee  title.  On  October  31,  1895,  appellee, 
and  her  then  husband,  Thomas  B.  WllUams, 
executed  a  trust  deed  to  R.  H.  Hoskins.  The 
consideration  for  the  deed,  its  purposes,  and 
the  effect  intended,  as  well  as  the  property 
transferred,  to  shown  by  the  following  clause 
taken  from  it:  "Wltnesseth:  That  whereas 
the  said  Bettie  S.  Williams,  in  her  own 
right,  is  the  owner  of  a  large  amount  of  prop- 
erty, real  and  personal,  and  whereas  it  is  the 
desire  and  wish  of  the  parties  of  the  first 
part  that  this  entire  property  and  estate 
should  be  secured  to  the  said  Bettie  S.  Wil- 
liams for  her  sole,  separate  and  exclusive  use 
and  for  the  use  and  benefit  of  the  children 
of  her  body,  and  that  it  should  be  managed, 
controlled,  sold,  invested  and  reinvested  for 
her  benefit,  maintenance  and  support,  and 
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in  the  Interest  and  for  tbe  benefit  of  the 
children  of  her  body,  so  that  it  may  be  made 
prodnctlTe  of  income  and  profit,  and  so  far 
as  can  be,  the  principal  or  corpus  of  the  es- 
tate preserved."  It  is  also  conceded  that  the 
husband,  Thomas  B.  Williams,  had  no  inter- 
est in  the  property  other  than  that  accruing 
to  him  by  virtue  of  the  marriage,  and  that 
he  was  an  infant  under  21  years  when  he 
executed  the  trust  deed.  On  July  23,  1896, 
and  after  he  had  arrived  at  maturity,  he 
joined  with  his  wife  In  a  mortgage  to  the 
same  R.  H.  Hoskins,  for  the  purpose  of  In- 
demnifying Hoskins  as  their  surety  on  cer- 
tain obligations  which  Hoskins  then  assum- 
ed, approximating  $5,000.  This  mortgage  de- 
scribed with  more  particularity  than  the 
trust  deed  the  several  tracts  of  land  covered 
by  It,  as  well  as  pledges  of  certain  bonds,  or 
secarltles.  It  is  admitted  that  while  this 
mortgaged  realty  was  a  part  of  the  same 
covered  by  the  trust  deed,  yet  the  undivided 
one-eighth  Interest  in  the  tract  In  controver- 
sy here  was  not  embraced  In,  or  covered  by, 
tbe  mortgage. 

Some  time  after  the  execution  .of  the  mort- 
gage, appellee  was  divorced  from  her  hus- 
band, WiUiams,  and  has  since  become,  and  is 
now,  the  wife  of  E.  W.  Ragsdale,  and  she 
Is  the  mother  of  one  child,  an  infant  To  sup- 
port her  claim  that  her  Infant  child  has  no 
title  under  the  trust  deed,  and  her  right.  In 
conjunction  with  her  husband,  Ragsdale,  to 
convey  the  property  In  question,  appellees 
rely  upon  the  case  of  PhlUii>s  v.  Hoskins,  etc., 
decided  by  this  court,  and  reported  in  128 
Ky.  371, 108  S.  W.  283,  33  Ky.  Law  Rep.  378. 
This  case  arose  from  an  attempt  of  the  same 
Mrs.  Williams,  and  the  same  trustee,  Hos- 
kins, to  reqidre  PhUlips  to  perform  a  con- 
tract of  purchase.  The  only  difference  be- 
tween the  PhlUlps  Case  and  this  one  Is  that 
Phillips  contracted  to  purchase  a  part  of 
tbe  land  covered  by  the  mortgage,  while  the 
land  in  this  case  was  not  in  the  mortgage. 
The  plea  there,  as  well  as  in  this  case,  was 
tbat,  the  mortgage  being  inconsistent  with 
tbe  trust  deed,  the  husband,  Williams,  after 
maturity,  when  he  joined  in  the  mortgage, 
thereby  disaffirmed  and  nullified  the  trust 
deed  which  he  had  signed  while  an  infant. 
Tbe  argnment  was  that  the  trust  deed  then 
was  void,  because  It  had  been  executed  by 
a  married  woman,  and  In  which  her  hus- 
band, in  effect,  did  not  Join.  In  the  Phillips 
(Tase,  supra,  this  court  adopted  appellees' 
theory,  in  the  following  language:  "The  deed 
of  trust  set  apart  the  property  for  one  pur- 
pose ;  the  deed  of  mortgage  applied  It  to  an- 
other. The  latter  Instrument  was  Inconsist- 
ent with  the  former,  and,  being  inconsistent, 
operated  as  a  disaffirmance  by  the  husband 
of  the  deed  which  he  had  executed  during  his 
Infancy.  The  purpose  of  the  statute  regu- 
lating the  conveyance  of  the  wife's  land 
would  be  entirely  defeated  if  she  was  held 


bound  by  tbe  deed  made  when  her  husband 
was  an  Infant,  and  after  he  had,  upon  be- 
coming of  age,  disaffirmed  it 

Under  the  statute  the  wife's  land  may  be 
conveyed  by  the  joint  deed  of  the  husband 
and  wife.  Her  powers  are  from  the  statute, 
and  she  cannot  convey  her  land  except  in  the 
manner  provided  by  it  To  be  a  conveyance 
of  the  wife's  land  under  the  statute,  the  deed 
must  be  the  valid  act  of  the  husband,  oth- 
erwise he  has  not  conveyed.  To  hold  her 
bound  by  a  deed  not  binding  on  tbe  husband, 
or  valid  as  to  him,  would  be  to  allow  her  to 
convey  her  land  without  the  concurrence  of 
the  husband.  This  would  be  to  deny  to  the 
statute  the  fair  meaning  and  efFect  of  the 
words  used.  Her  land  may  be  conveyed  by 
the  joint  deed  of  herself  and  her  husband, 
but  when  the  instrument  is  of  no  effect  as  to 
the  husband.  It  is  not  tbe  joint  deed  of  him- 
self and  wife.  It  Is  only  her  deed,  and  she 
cannot,  by  her  deed  alone,  convey  her  land. 
We,  therefore,  conclude  that  Mrs.  WlUiams 
was  not  bound  by  the  deed  of  trust  executed 
to  R.  H.  Hoskins  in  1895,  and  that  the  title 
to  the  property  remained  in  her  notwith- 
standing the  execution  of  this  instrument. 
This  being  true,  her  son  has  no  interest  In 
the  property,  and  her  title  to  It  Is  the  same 
as  it  was  before  this  deed  was  executed." 

Appellant  contends  that  in  the  opinion  Just 
quoted,  the  court  held  that  Williams  disaf- 
firmed the  trust  deed  only  to  the  extent  of 
property  embraced  In  the  mortgage.  The 
court  held,  however,  in  plain  terms  that  it 
operated  as  a  disaffirmance  of  the  deed — the 
whole  of  It — which  he  had  executed  during 
his  Infancy.  One  may  not  at  maturity  dis- 
affirm that  part  of  a  contract  which  has  be- 
come distasteful,  or  was  hurtful  to  him,  and 
ratify  the  residue,  making  it  binding  on  the 
other  party  for  such  purposes  as  may  be  of 
benefit  to  him.  Since  the  execution  of  the 
mortgage  operated  as  a  disaffirmance  and 
nullification  of  the  trust  deed  made  in  in- 
fancy, it  must  be  held  to  nullify  the  deed  In 
its  entirety.  With  the  trust  deed  out  of  the 
way,  there  Is  no  obstacle  to  her  conveyance. 
They  tender  a  fee-simple  title  to  appellant; 
and  the  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 


DORSET  V.  COMMONWBAI/TH. 

(Cqnrt  of  Appeals  of  Kentucky.    April  17, 
1914.) 

1.  Ijabcent  (I  68*)  —  EviDKNOK  —  Questions 

FOE  JtJBT. 

On  a  trial  for  grand  larceny,  evidence, 
though  wboUy  circumstantial,  held  sufficient  to 
go  to  the  jury. 

[Ed.   Note.— For   other   cases,   see  Larceny, 
Cent  Dig.  if  180,  181;   Dec.  Dig.  |  68.*] 

2.  Cbiminal  I/AW  (!  552*)  —  Bvidenob  — 
Weight  and  Sufficiency  —  Cibcuustan- 
TiAL  Evidence. 

Though  circamstantial  evidence  alone  is 
sometimes  looked  upon  with  suspicion,  where 
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all  the  linlcg  are  sappUed  in  the  chain  of  cir- 
cumstances, it  is  sumcient,  standing  alone,  to 
justifj  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1257, 125&-1262;  Dec.  Dig. 
J  552.*] 

3.  Cbminal  Law  d   519*)  — Evidbncb  —  Ad- 

snsanoNs. 

On  a  trial  for  grand  larceny,  accused's 
voluntary  statements  or  offers  when  arrested, 
made  without  coercion  or  dictation  from  the  of- 
ficers, to  give  the  officers  nearly  all  or  a  part 
of  the  money  found  on  his  person,  if  they 
would  let  him  go,  were  not  incompetent  under 
the  Anti-Sweating  Act  (Acts  1912,  c.  135);  it 
not  being  the  purpose  of  that  act  to  make  vol- 
untary statements  incompetent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g{  1163-1174;  Dec.  Dig.  { 
519.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

John  Dorsey  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    AflBrmed. 

Henry  W.  Sanders,  of  Louisville,  for  ap- 
pellant James  Garnett,  Atty.  Gen.,  and  Over- 
ton S.  Hogan,  AssL  Atty.  Gen.,  for  the  Com- 
monwealth. 

TURNER,  J.  Appellant  was  indicted  in 
the  Jefferson  circuit  court  charged  with  grand 
larceny  committed  by  stealing  $81.78  in  law- 
ful money  of  the  United  States  from  one 
Kay  Simmons.  Upon  his  trial  he  was  con- 
victed, and  from  that  Judgment  he  appeals. 

[1]  The  evidence  against  him  Is  wholly  dr- 
cumstantlal,  and  it  is  earnestly  insisted  by 
appellant's  counsel  that  it  was  insufficient  to 
authorize  the  submission  of  the  case  to  the 
Jury. 

The  prosecuting  witness  Simmons  states 
that  in  October,  1913,  he  and  Dorsey  were 
each  living  in  a  certain  tenant  house  in  the 
city  of  Louisville,  but  in  separate  rooms :  that 
on  the  night  of  the  9th  of  October  Dorsey 
came  to  the  door  of  his  room  and  asked  him 
for  the  loan  of  a  quarter,  claiming  that  he 
had  no  money  and  wanted  something  to  eat; 
that  in  Dorsey's  presence  he  went  to  his 
trunk  In  the  room  and  took  therefrom  a  quar- 
ter and  gave  it  to  Dorsey;  that  Dorsey  saw 
where  be  got  the  money ;  that  he  had  in  the 
trunk  two  $20  gold  pieces,  two  $10  gold  pieces, 
four  $5  gold  pieces,  about  $1.65  in  change, 
and  18  coppers;  that  the  next  morning  he 
started  to  work  shortly  before  7  o'clock  and 
Dorsey  saw  him  as  he  left;  that  he  locked 
the  door  of  his  room  but  left  a  window  there- 
to unfastened ;  that  he  returned  from  work 
about  half  past  5  o'clock  that  afternoon,  and 
shortly  thereafter  found  that  his  money  was 
gone,  and  promptly  made  complaint  to  the 
offlcera 

Ella  Rooney,  who  lives  in  apartments  very 
near  to  those  of  Simmons  and  Dorsey,  testi- 
fies that  shortly  after  Simmons  had  gone  to 
work  that  morning  she  saw  Dorsey  standing 
within  a  few  feet  of  Simmons'  room,  and  that 
Dorsey  was  not  at  work  that  day. 


Simmons  caused  a  warrant  to  be  issued 
for  the  arrpst  of  Dorsey,  and  the  two  police 
officers  who  arrested  him  the  next  morning 
about  2:30  a.  m.  testified  that  he  was  very 
drunk  at  the  time,  and  fii-st  ottered  to  give 
one  of  the  officers  $5  if  he  would  let  him  go, 
and  commenced  fumbling  in  his  pocket  to 
find  the  money,  and  about  that  time  the  other 
officer  came  np  and  ran  his  hand  in  Dorsey's 
pocket  and  took  therefrom  two  $20  gold  piec- 
es, one  $10  gold  piece,  one  $5  gold  piece, 
35  cents  in  change,  and  6  pennies;  that 
thereupon  the  defendant  offered  to  give  to 
the  officers  all  of  the  money  except  $1  if  they 
would  let  him  go ;  that  these  offers  or  state- 
ments by  the  defendant  were  all  made  volun- 
tarily by  him  and  not  In  response  to  any  ques- 
tion or  suggestion  by  either  of  the  officers. 
The  prosecuting  witness  states  in  substance 
that  no  other  person  than  the  defendant  knew 
where  this  money  was  kept 

[2]  It  is  apparent  from  the  testimony  as  to 
the  defendant's  condition  when  arrested,  and 
the  character  of  the  place  where  he  was  ar- 
rested that  he  bad  been  on  a  debauch  that 
whole  day  and  night,  and  this  very  easily  ac- 
counts for  the  difference  between  the  amount 
of  money  taken  from  his  person  and  the 
amount  taken  from  the  trunk.  Although  cir- 
cumstantial evidence  alone  is  sometimes  look- 
ed upon  with  suspicion,  yet,  where  all  the 
links  are  supplied  in  the  chain  of  circum- 
stances, it  alone  is  held  to  be  sufficient  to  au- 
thorize a  conviction.  Here  we  have  a  de- 
fenda'nt  who  discovered  a  few  hours  before 
where  this  money  was  kept;  he  alone  knew 
that  fact ;  he  had  no  money,  not  even  enough 
to  buy  him  something  to  eat;  he  was  seen 
near  that  place  the  next  morning  when  he 
knew  the  occupant  was  gone ;  when  arrested 
that  night  he  bad  nearly  $60  In  gold  money 
of  the  same  denominations  as  that  taken 
from  the  trunk,  and  offered  to  buy  his  free- 
dom by  giving  up  this  same  money.  There 
was  no  single  feature  lacking  to  complete  a 
case  of  circumstantial  evidence  against  him, 
and  the  court  properly  submitted  to  the  jury 
the  question  of  his  guilt  or  innocence. 

[3]  It  is  urged  by  appellant's  counsel  that 
under  the  Anti-Sweating  Act  of  1912  (Acts 
1912,  c.  135)  the  testimony  of  the  officers  as 
to  what  occurred  when  the  defendant  was 
arrested  was  incompetent;  but  the  state- 
ments of  each  of  the  officers  Is  that  every 
statement  by  appellant  to  them  was  volun- 
tary upon  bis  part,  and  not  in  response  to 
any  question  of  theirs.  This  court  has  held 
that  It  was  not  the  purpose  of  the  Anti- 
Sweating  Act  to  make  Incompetent  as  against 
a  defendant  his  voluntary  statements.  Com- 
monwealth V.  McClanahan,  153  Ky.  412,  155 
S.  W.  1131.  There  Is  nothing  In  the  evidence 
In  this  case  indicating  that  at  the  time  the 
statements  were  made  by  the  defendant  there 
was  anything  smacking  of  coercion  or  dicta- 
tion upon  the  part  of  the  officers. 
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We  are  of  the  opinion  that  the  defendant 
lias  bad  a  fair  trial,  and  the  judgment  is 
therefore  aflSrmed. 


HOLLIN  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  17, 

1914.) 

Cbiminal  Law  ((  814*)— Ikstbuotions— Ap- 

fucabiutt  to  indictment. 

Where  the  indictment  charged  accused 
alone  with  the  offense  of  murder  and  did  not 
allege  that  he  was  an  aider  or  abettor  or  that 
he  was  a  principal  and  some  other  person  aided 
and  abetted  him,  it  is  improper  to  submit  to 
the  jury  the  question  whether  he  was  guilt?  as 
a  prinpipal  or  as  an  aider  and  abettor  of  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821,  .1833,  1839,  1860, 
1866,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  {  814.»] 

Appeal  from  Circuit  Court,  Clark  County. 

Charles  Hollln  was  convicted  of  voluntary 
manslaughter,  and  he  api)eals.  Reversed  and 
remanded. 

J.  M.  Stevenson,  F.  H.  Haggard,  and  C.  F. 
Spencer,  all  of  Winchester,  for  appellant 
James  Gamett,  Atty.  Gen.,  and  O.  8.  Hogan, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

MILLER,  J.  The  appellant,  Charles  Hol- 
Un,  was  indicted  for  the  murder  of  Louis 
Brandenburg,  and  appeals  from  a  verdict 
and  judgment  convicting  him  of  voluntary 
manslaughter.  Briefly  stated,  the  facts  in 
connection  with  the  homicide  are  as  follows: 
On  Saturday,  September  27,  1913,  HoUln  and 
B«a  White,  both  being  young  men  about  21 
years  of  age,  went  from  White's  farm  to  the 
city  of  Winchester,  where  they  spent  the 
greater  portion  of  the  night  drinking  and 
carousing.  From  Winchester  they  proceeded 
to  the  home  of  Shelby  White,  near  Indian 
Fields,  where  they  remained  until  Sunday 
morning.  On  Sunday  morning  they  left 
Shelby  White's  riding  in  a  no-top  buggy,  for 
Ben  White's  farm,  about  ten  miles  distant 
Whitehall  Church  is  located  on  the  road  up- 
on which  they  were  traveling  to  Ben  White's, 
and  on  that  Sunday  an  all-day  meeting  was 
In  progress.  When  Ben  White  and  Hollln  ar- 
rived at  the  church,  White,  finding  some  of 
Ills  friends  there,  decided  to  remain  and 
take  dinner  with  them;  and  Hollln,  being 
In  the  same  buggy  with  White,  remained 
with  him.  They  attended  the  morning  serv- 
ices, took  dinner  with  White's  friends,  and 
early  in  the  afternoon  they  departed  on 
their  journey  to  Ben  White's  home.  The 
deceased,  Louis  Brandenburg,  and  hla  wife 
were  also  at  the  Whitehall  Church.  Bran- 
denburg was  a  construction  boss,  engaged  In 
the  building  of  the  railroad  between  Win- 
chester and  Irvine.  He  had  been  in  Clark 
county  only  a  short  time,  and  was  a  stranger 
to  both  White  and  Hollln,  who  did  not  see 
Brnndenburg  until  after  they  bad  left  the 


church  and  had  started  home.  White  and 
Hollln  were  under  the  influence  of  liquor 
while  at  the  church,  to  such  an  extent  that 
some  of  the  witnesses  described  their  condi- 
tion by  saying  they  were  leading  each  other 
about  the  premises.  Hollln  also  says  that 
White  ate  sometliing  that  made  him  sick. 
Hollln  assisted  White  into  his  buggy,  and, 
after  they  had  gone  a  short  distance,  Hollln 
fell  out  of  the  buggy.  He  explained  this  by 
saying  that  the  horse  became  scared  and 
made  a  sudden  turn,  which  threw  him  out  of 
the  buggy,  bruising  and  cutting  his  bead  and 
face.  While  Hollln  was  in  the  road,  Bran- 
denburg and  his  wife  drove  up  in  a  no-top 
buggy  drawn  by  a  mule.  As  Brandenburg 
passed  HolUn,  he  asked  him  if  he  was  hurt, 
and  Hollln  answered  that  he  was  not  hurt 
very  much.  Shortly  thereafter,  White  and 
Hollin  overtook  Brandenburg.  They  were 
driving  very  fast,  and  one  of  them  was  bang- 
ing out  of  the  buggy,  while  the  other  was 
driving  the  horse  in  a  run.  In  passing  Bran- 
denburg they  struck  his  buggy  and  frighten- 
ed his  mule  to  such  an  extent  that  Branden- 
burg got  out  of  the  buggy  and  went  to  the 
mule's  head  to  quiet  him.  After  White  and 
Hollin  had  gone  a  short  distance  beyond 
Brandenburg,  HolUn's  hat  fell  off  or  blew 
off.  White  and  Hollln  stopped  their  horse, 
and  Hollin  went  back  down  the  road  for  his 
hat  Brandenburg  had  not  seen  the  hat 
and,  when  he  met  Hollln  going  back  for  it, 
Brandenburg  asked  him  why  be  came  back ; 
whereupon  Hollin  replied  that  he  came  to 
get  his  hat  Brandenburg  then  called  Hol- 
Un's attention  to  the  fact  that  he  and  White 
had  run  into  Brandenburg's  buggy,  and  Hol- 
lin replied  that  he  did  not  mean  to  do  it. 
Hollin  claims  that  Brandenburg  used  some 
rough  language  to  him  on  this  occasion. 
White  and  Hollin  proceeded  on  the  road  in 
advance  of  Brandenburg  until  they  reached 
the  house  of  Johnson,  where  they  stopped. 
White  remainied  in  the  buggy  while  Hollln 
went  into  Johnson's  house  for  the  purpose 
of  washing  the  blood  from  his  face.  While 
they  were  at  Johnson's,  Brandenburg  passed 
them  and  proceeded  on  his  journey  up  the 
road;  but  almost  immediately  thereafter 
Hollln  returned  from  the  house  and  got  into 
the  buggy  with  White  and  followed  Branden- 
burg, driving  very  fast  They  soon  overtook 
Brandenburg  and  his  wife.  Mrs.  Branden- 
burg says  that  as  Hollin  and  White  came 
up  behind  them,  she  heard  the  noise  of  the 
buggy  and  turned  to  look  back;  that  she 
saw  HolUn  and  White  in  the  rig;  and  that 
Hollln  had  a  pistol  in  his  hand,  and  drawn 
upon  Brandenburg;  that  Brandenburg  also 
had  a  pistol,  but  that  she  did  not  see  him 
draw  it  and  did  not  see  him  have  it  pointed 
at  White  and  Hollin.  She  says  Hollln  first 
fired  at  Brandenburg;  that  Immediately 
thereafter  a  fusillade  of  shots  came  from  the 
buggy  in  which  Hollin  and  White  were  rid- 
ing;   and   that   Brandenburg   returned   the 
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fire.  Brandenburg  was  sbot  three  times  and 
fell  from  tbe  buggy  Into  the  road.  And  as 
HoUin  and  White  drove  away,  and  while 
Brandenburg  was  lying  in  the  road,  and 
raising  himself  on  his  arms,  HoUin  and 
White  fired  another  shot  striking  him  near 
the  eye.  Brandenburg  died  almost  imme- 
diately. White  was  shot  through  the  body 
and  died  the  following  day.  The  only  other 
eyewitness  of  the  tragedy  was  HolUn,  who 
testified  that,  when  he  and  White  came  upon 
Brandenburg  the  last  time,  Brandenburg  had 
stopped  his  buggy  on  the  side  of  the  road, 
and,  turning  on  the  seat  and  facing  back- 
wards, Brandenburg  drew  his  pistol  on 
White  and  fired  immediately,  striking  White 
in  the  abdomen;  and  that  immediately  White 
drew  his  pistol  and  began  firing  at  Branden- 
burg, Hollln  Joining  In  it  The  testimony  of 
HoUin  substantially  agrees  with  that  of  Mr& 
Brandenburg  in  every  material  detail  of  the 
case,  except,  perhaps,  upon  two  points.  She 
says  Brandenburg  did  not  use  the  rough  lan- 
guage attributed  to  him  by  the  appellant 
when  be  came  back  in  the  road  to  get  his 
hat,  while  Hollln  claims  he  did  use  such  lan- 
guage; and,  secondly,  she  says  appellant  fired 
the  first  shot,  while  Hollln  claims  that  Bran- 
denburg fired  first,  and  first  drew  tils  plstoL 

A  reversal  is  asked  upon  the  ground  tliat 
the  court  erred  in  giving  instructions  1  and 
2,  the  second  Instruction  being  the  converse 
of  the  first,  which  reads  as  follows:  "If  the 
Jury  believe  from  the  evidence  lieyond  a  rea- 
sonable doubt  that  In  Clark  county,  and  be- 
fore the  finding  of  the  indictment,  the  de- 
fendant, Charles  Hollln,  at  a  time  when  it 
not  reasonably  appeared  to  him  to  be  neces- 
sary as  explained  in  the  second  instruction, 
willfully  shot  and  killed  Louis  Brandenburg, 
or  was  present  wlllfuUy  aiding  or  abetting 
Ben  White  In  willfully  shooting  and  killing 
said  Brandenburg,  the  Jury  should  find  the 
defendant  guilty  of  murder,  if  the  Jury  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  such  shooting  was  done  with  mal- 
ice aforethought,  and  with  intent  to  kill  said 
Brandenburg,  or  guilty  of  voluntary  man- 
slaughter, if  the  same  was  done  in  sudden 
affray  or  in  sudden  beat  and  passion  without 
previous  malice." 

The  indictment  reads  as  follows:  "The 
grand  Jury  of  Clark  county  in  the  name  and 
by  the  authority  of  the  commonwealth  of 
Kentucky  accuse  Chas.  BoUin  of  the  crime 
of  murder,  committed  as  follows,  viz.:  That 
said  dias.  Hollln  on  the  2d  day  of  October, 
1913,  in  the  county  aforesaid  did  unlawfully, 
willfully,  feloniously  and  with  malice  afore- 
tbtfught  kill  and  murder  Louis  Brandenburg 
by  shooting  him  with  a  pistol,  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky."  It  will  be  seen  that  the  indlctp 
ment  was  against  Hollln  alone,  and  did  not 
charge  that  he  was  an  alder  or  abettor;  or 
that  he  was  a  principal  and  that  some  other 
person  was  aiding  and  abetting  him;  or  that 
be  aided  and  abetted  in  connection  with  an- 


other person  in  the  killing  of  Brandenburg. 

Appellant  contends  that  by  the  terms  of 
this  indictment  he  was  called  upon  to  defend 
himself  against  the  charge  of  murder  com- 
mitted by  himself  alone,  and  that  the  court 
erred  in  instructing  the  Jury  to  find  him 
guilty  if  he  was  present,  willfully  aiding  and 
abetting  Ben  White  in  killing  Brandenburg. 

Appellant  relies  upon  Mulligan  v.  Common- 
wealth, 84  Ky.  229,  1  S.  W.  417,  8  Ky.  Law 
Rep.  211,  In  support  of  Ills  contention.  In 
that  case,  Mulligan  was  Indicted  alone  for 
rape,  and  the  trial  court  instructed  the  Jury 
that  he  was  guilty  if  be  aided  and  abetted 
others  in  detaining  the  woman  against  her 
will.  In  snstaining  Mulligan's  coqtentlon 
that  the  trial  court  erred  in  the  instruction 
given,  and  in  reversing  that  ruling,  this  court 
said:  "The  object  of  the  Indictment  is  to 
make  known  to  the  accused  with  what  par- 
ticular crime  he  is  charged,  and  that  the 
commonwealth  will  attempt  to  prove  It  as 
charged.  So  to  indict  both  the  principal  and 
aider  and  abettor  as  principals,  they  are  noti- 
fied that  the  commonwealth  can  and  will  at- 
tempt to  prove,  in  order  to  make  out  their 
crime,  that  one  did  the  principal  act  and  the 
other  aided  and  abetted,  and  may  prepare 
their  defense  accordingly.  Or  If  the  com- 
monwealth does  not  choose  to  indict  the  prin- 
cipal in  the  first  degree,  or  for  any  reason 
cannot  do  so,  but  wishes  to  indict  the  aider, 
and  will  set  forth  in  the  indictment  the  name 
of  the  principal,  together  with  his  acts  or 
participation  in  the  crime,  then  it  can  be 
said  that  defendant  is  given  a  statement  of 
the  acts  constituting  the  oftense  charged 
against  him.  On  the  other  hand,  to  indict 
him  as  the  only  perpetrator  of  the  crime,  and 
then  on  the  trial  be  permitted  to  prove  that 
he  was  not  guilty  of  the  crime  as  charged — 
the  actual  perpetrator  of  li>— but  that  some 
one  else  was  guilty,  not  named  In  the  indict- 
ment, and  thus  secure  a  conviction,  would 
certainly  violate  the  rule."  In  concluding 
the  opinion  upon  this  point,  the  court  fur- 
ther said:  "We  conclude  therefore:  First, 
that  the  commonwealth  may.  If  It  chooses, 
indict  iMtb  principal  and  alder  and  abettor 
Jointly  as  principals,  and  secure  a  convic- 
tion against  both  without  violating  the  rule 
of  the  Code  supra,  because  they  are  then  fur- 
nished with  a  statement  of  the  facts  consti- 
tuting their  crime;  or,  second,  the  aider  and 
abettor  may  be  indicted  alone;  but  In  that 
case  he  ought  to  be  furnished  with  a  state- 
ment of  the  acts  constituting  the  crime. 
This  can  only  be  done  by  setting  out  In  the 
indictment  the  acts  of  the  principal  actor. 
By  this  course  the  commonwealth  cannot  be 
wronged,  and  the  defendant  cannot  be  taken 
unawares  or  by  surprise,  because  the  com- 
monwealth has  informed  him  by  a  full  state- 
ment of  the  facts  of  which  he  is  charged." 

In  Evans  v.  Commonwealth,  11  Ky.  Law 
Rep.  573,  12  S.  W.  768,  769,  Evans  was  Joint- 
ly indicted  with  two  other  persons  upon  the 
charge  of  bouse  burning.    TUia  was  done  on- 
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der  tlie  first  rule  laid  down  In  the  Mulligan 
Case,  and  in  affirming  the  conviction  the 
court  said:  "The  indictment  charges  the  ac- 
cused with  the  burning.  It  does  not  speak  of 
aiding  or  abetting.  If,  however,  the  torch 
was  applied  by  a  codefendant  of  the  accused, 
and  he  was  then  present  aiding  and  abetting, 
he  was,  onder  our  law,  a  principal,  and  the 
Indictment  therefore  authorized  such  an  in- 
struction." 

lAkewiae,  in  Benge  v.  Commonwealth,  92 
Ky.  1,  17  S.  W.  146,  13  Ky.  Law  Rep.  808. 
Benge  and  Hampton  and  others  were  joint- 
ly Indicted  for  murder;  Hampton  being 
charged  as  principal,  and  Benge  and  the  oth- 
er defendants  as  alders  and  abettors.  The 
court  instructed  the  Jury  that  they  could  And 
Benge  guilty  as  the  principal,  notwithstand- 
ing be  was  indicted  as  an  alder  and  abettor 
only;  and  Benge  complained  of  this  instruc- 
tion, upon  the  ground  that  he,  having  been 
indicted  as  alder  and  abettor  only,  could  not 
be  convicted  as  the  actual  perpetrator  of  the 
crime.  The  court,  however,  decUned  to  take 
Benge's  view  of  the  case,  and  held  that,  in- 
asmuch as  there  was  only  one  crime  charged 
in  the  indictment,  the  setiarate  parts  per- 
formed by  each  defendant  constituted.  In  le- 
gal contemplation,  the  joint  act  of  aU;  and 
that,  although  the  aider  and  abettor's  share 
in  the  crime  was  a  dependent  part,  he  was, 
in  law,  a  principal  and  criminally  responsible 
for  the  act  of  the  principal  as  well  as  for 
bis  own  act.  It  will  be  noticed,  however, 
that  the  indictment  was  a  Joint  indictment 
against  the  principal  and  the  aiders  and 
abettors,  and  necessarily  showed  upon  its 
face  the  name  of  the  principals  and  the  crime 
charged,  thus  bringing  it  within  the  rule  laid 
down  In  the  MulUgan  Case. 

Again,  in  Reed  v.  Commonwealth,  126  Ky. 
128,  100  S.  W.  866,  30  Ky.  Law  Rep.  1212, 
Day,  Patrick,  and  Reed  were  Jointly  indict- 
ed for  murder;  Day  being  charged  as  prin- 
cipal, and  Patrick  and  Reed  as  aiders  and' 
abettors.  The  court  quoted  with  approval 
from  the  opinions  in  the  Benge  Case,  supra, 
and  £7vanB  v.  Commonwealth,  above  quoted. 
And  after  reviewing  those  and  other  cases, 
the  opinion  pointed  out  the  distinction  be- 
tween the  rulings  in  those  cases  and  the  rule 
announced  in  the  Mulligan  Case,  as  follows: 
"The  opinion  in  the  oase  of  MulUgan  v.  Com- 
monwealth, 84  Ky.  229,  1  S.  W.  417,  8  Ky. 
Law  Rep.  211,  does  not  conflict  with  any 
conclusion  expressed  in  the  authorities  su- 
pra. Mulligan  was  indicted  alone  for  the 
crime  of  detaining  a  woman  against  her  will, 
with  the  intent  to  have  carnal  knowledge  of 
her.  The  evidence  conduced  to  prove  that 
the  crime  was  committed  by  three  persons, 
and  more  strongly  tended  to  show  that  the 
appellant  was  only  an  aider  and  abettor,  in 
view  of  which  this  court  held  that,  in  order 
to  convict  one  as  an  alder  and  abettor  lu 
committing  the  crime  of  rape,  the  principal 
must  be  Indicted  Jointly  with  him,  or,  If  be 
be  indicted  alone,  the  indictment  must  dis- 


close the  name  of  the  principal  and  give  a 
description  of  his  acts.  The  opinion  in  Mul- 
ligan V.  Commonwealth  was  also  written  by 
Judge  Bennett,  and  in  Benge  v.  Common- 
wealth, supra,  it  is  referred  to  and  distin- 
guished from  that  case.  In  the  case  at  bar, 
as  In  the  Benge  Case,  the  person  charged  as 
principal,  as  well  as  the  alder  and  abettor, 
was  indicted,  and  his  alleged  acts  set  forth 
in  the  indictment,  which  acts  are  in  law  al- 
so the  acts  of  the  alder  and  abettor." 

In  Taylor  v.  Commonwealth,  90  8.  W.  581, 
28  Ky.  Law  Rep.  823,  John  and  Ed  Taylor 
and  James  Garfield  Smith  were  Jointly  in- 
dicted as  principals  for  the  murder  of  Wil- 
liam Moore.  An  instruction  upon  the  subject 
of  Taylor's  aiding  and  abetting  in  the  mur- 
der of  Moore  was  given,  although  the  in- 
dictment failed  to  name  the  persons  whom 
the  proof  showed  the  accdsed  had  aided  and 
abetted.  In  condemning  that  instruction,  the 
court  said:  "By  failing  to  name  the  person 
or  persons  supposed  to  have  been  aided  and 
abetted,  it  failed  to  inform  the  defendant 
with  what  he  stood  charged.  In  order  to 
convict  one  of  aiding  and  abetting  another 
with  a  crime,  it  is  necessary  either  to  charge 
the  principal  with  him  in  the  Indictment; 
or.  If  this  be  not  done,  then  the  name  of 
the  principal  should  be  stated  if  known,  or, 
if  unknown,  that  fact  should  appear,  and  the 
facts  of  the  aiding  and  abetting  sufficiently 
set  forth." 

In  Steeley  v.  Commonwealth,  129  Ky.  524, 
112  S.  W.  655,  33  Ky.  Law  Rep.  1032,  the  ap- 
pellant and  her  son  Granville  Steeley  were 
Jointly  Indicted  for  the  murder  of  Snyder. 
Mrs.  Steeley  contended  that  the  Jury  should 
have  been  peremptorily  instructed  to  find  her 
not  guilty,  upon  the  ground  that  the  proof 
Showed  that  the  killing  was  done  by  her  son 
Granville.  The  court,  however,  overruled 
this  contention,  and  held  it  was  without 
merit,  because,  she  having  been  Indicted  as 
a  principal,  and  the  evidence  showing  that 
she  may  have  been  guilty  as  an  aider  and 
abettor,  she  might  have  been  convicted  un- 
der the  indictment  which  charged  her  as  a 
principal.  The  opinion  relied  upon  the  cases 
of  Evans  v.  Commonwealth  and  Reed  v. 
Commonwealth,  supra,  saying  that  it  had 
been  expressly  decided  that,  although  one 
is  Indicted  as  a  principal,  he  may  be  convict- 
ed on  the  showing  that  he  was  committing, 
counseling,  aiding,  advising,  or  assisting  the 
real  perpetrator  thereof. 

In  none  of  these  cases,  however,  except  in 
the  MulUgan  Case,  was  there  presented  the 
precise  question  we  have  before  us,  where 
the  Indictment  charges  the  defendant  alone 
with  the  crime.  But  the  reason  for  the  rule 
laid  down  in  the  MulUgan  Case,  and  in  the 
other  cases  above  quoted,  where  the  parties 
were  either  Jointly  Indicted  as  principals,  or 
as  aiders  and  abettors,  appUes  with  equal, 
if  not  greater,  force  in  the  case  at  bar,  where 
the  defendant  was  alone  indicted.  He  was 
called  upon  to  answer  the  charge  of  murder; 
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there  was  no  Inttnuitloii  given  by  tbe  Indict- 
ment that  be  might  be  called  npon  to  defend 
tbe  charge  of  having  been  the  alder  and  abet- 
tor of  some  other  or  perhaps  unknown  jfer- 
son  In  committing  the  murder. 

The  precise  question  before  us  was,  how- 
ever, presented  and  decided  In  Terhune  T. 
Commonwealth,  144  Ky.  370,  138  S.  W.  274, 
which  has  not  been  dted  by  counsel  upon 
either  slda  In  that  case,  Terhune  was  In- 
dicted for  robbery,  and  the  evidence  was 
conflicting  as  to  whether  Terhune  or  Tomp- 
kins committed  the  crime.  The  court  In- 
structed tbe  Jury  to  find  Terhune  guUty  If  he 
committed  the  robbery,  or  was  present  and 
aided  and  assisted  Tompkins  In  the  robbery. 
After  quoting  with  approval  from  Common- 
wealth V.  Carter,  94  Ky.  528,  23  S.  W.  344, 
15  Ky.  Law  Rep.  253,  Taylor  v.  Common- 
wealth, Mulligan  V.  Commonwealth,  Benge 
V.  Commonwealth,  and  Reed  t.  Common- 
wealth, supra,  the  court  said:  "The  Reed 
Case  reviews  the  cases  and  points  out  the 
distinction  between  those  cases  wherein  the 
aider  and  abettor  is  Jointly  Indicted  with 
the  principal,  and  where  he  is  indicted  alone 
for  the  crime.  In  the  last  class  of  cases, 
which  includes  the  case  at  bar,  he  cannot  be 
convicted  of  aiding  and  abetting  the  com- 
mission of  the  crime." 

It  will  thus  be  seen  that  the  question  now 
presented  for  decision  has  been  squarely  de- 
cided in  Mulligan  v.  Commonwealth  and  in 
Terhune  v.  Commonwealth,  supra;  and  in 
both  cases  contrary  to  the  ruling  of  the  cir- 
cuit court 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings. 


BEROE  V.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    April  17, 
1914.) 

1.  CBiinNAL  Law   ({  1106*)— Appeai^Rzo- 

ORD — ^TlME  FOB  FlLlNO. 

Cr.  Code  Prac.  {  348,  providing  that  tbe 
appeal  in  prosecutions  for  misdemenDor  must 
be  prayed  during  the  term,  and  shall  be  granted 
upon  the  condition  that  the  record  be  lodged  in 
the  clerk's  office  of  the  Court  of  Appeals  within 
60  days  after  tbe  judgment,  is  mandatory,  and 
tbe  Court  of  Appeals  has  no  jurisdiction,  unless 
the  transcript  of  tbe  record  is  lodged  in  the 
olerk't  office  within  the  time  prescribed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2800-2892;  Dec.  Dig.  | 
1106.*] 

2.  Criminal  Law    (|  1106*)— Appbai/— Rso- 
OBD— Time  fob  Filing. 

Cr.  Code  Prac.  §  348.  requiring  the  record 
in  misdemeanor  cases  to  be  filed  in  tbe  clerk's 
office  of  the  Court  of  Appeals  within  60  days 
after  judgment,  could  not  be  waived  by  the 
agreement  of  the  parties,  especially  where  the 
agreement  was  made  long  after  the  time  for  fil- 
ing had  expired. 

[EM.  Note.— For  other  cases,  see  Criminal 
T^aw,  Cent.  Dig.  H  2890-2892;  Dec.  Dig.  | 
1106.»] 


3.  Cbiminal  Law    ({  1106*)— Appeal— Rec- 
OSD— Time  pob  Fiuno. 

That  the  record  in  a  miademeanor  case  was 
mislaid  by  the  clerk,  and  not  found  nor  filed  un- 
til 60  days  after  the  judgment,  did  not  excuse 
compliance  with  Cr.  Code  Prac.  i  348,  requir- 
ing the  record  to  be  filed  in  the  clerk's  office  of 
tbe  Court  of  Appeals  within  60  days. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  2800-2892;  Dec.  Dig.  i 
1106.»] 

4.  Cbiminal  Law   d  1106*)— Appeal— Rbo- 

OKD-^IME  rOE  FlUCHO. 

The  Court  of  Appeals  may,  by  order,  extend 
the  time  for  filing  the  transcript  of  the  record 
In  the  office  of  its  derk  beyond  the  60  days  al- 
lowed by  Cr.  Code  Prac.  {  348. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  2800-2882;    Dec.  Dig.  i 

Appeal  from  Clrcnlt  Court,  Palaskl  County. 

Chrlstman  Berge  was  convicted  of  selling 
liquor  In  local  option  territory,  and  he  ap- 
peals. On  motion  to  dismiss  the  appeal.  Mo- 
tion sustained,  and  appeal  dismissed. 

Virgil  P.  Smith,  of  Somerset,  for  appellant 
James  Gamett  Atty.  Gen.,  and  D.  O.  Myatt 
Asst  Atty.  Gen.,  for  the  Commonwealth. 


SETTLE,  J.  Appellant  was  Indicted  In 
the  Pulaski  circuit  court  for  selling  liquor  in 
local  option  territory.  The  trial  resulted  in 
a  verdict  finding  him  guilty,  and  fixing  his 
punishment  at  a  fine  of  $60  and  confinement 
for  two  days  in  the  county  Jail.  The  circuit 
court  refused  him  a  new  trial,  and  he  has  ap- 
pealed. 

The  commonwealth  has  ottered  a  motion  to 
dismiss  the  appeal,  which,  if  sustained,  will 
render  unnecessary  a  consideration  of  other 
questions  presented  by  the  record.  The  mo- 
tion Is  based  on  the  failure  of  the  appellant 
to  file  the  transcript  of  the  record  in  the  of- 
fice of  the  clerk  of  the  Court  of  Appeals  wlth- 
ih  60  days  after  the  Judgment,  for  which  rea- 
son, it  is  claimed,  this  court  Is  without  Juris- 
diction to  entertain  the  appeal. 

It  appears  from  the  record  that  the  trial 
of  appellant  occurred,  and  the  judgment  mani- 
festing his  conviction  was  entered,  February 
3,  1913,  which  was  the  first  day  of  the  Feb- 
ruary term,  1913,  of  the  Pulaski  circuit 
court,  and  that  on  the  6th  of  February  and 
fourth  day  of  the  term  he  filed  motion  and 
grounds  for  a  new  trial,  which  motion  the 
court  after  the  Introduction  of  certain  evi- 
dence by  appellant  overruled  on  the  same  day. 
To  the  Judgment  overruling  the  motion,  then 
entered,  appellant  excepted  and  prayed,  and 
was  granted  an  appeal.  On  February  11, 
1913,  the  eighth  day  of  the  same  term,  he 
tendered  his  bill  of  exceptions,  which  was 
approved  by  the  court  signed,  and,  by  proper 
order  filed  and  made  a  part  of  the  record. 
But  notwithstanding  such  perfecting  at  the 
record  February  11,  1913,  for  taking  the  ap- 
peal,  the  transcript  thereof   was   not    filed 


*For  other  eases  SM  same  topio  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indazas 
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In  the  office  of  tbe  clerk  of  the  Court  of  Ap- 
peals nntil  March  11,  1914,  which  was  not 
only  more  than  60  days,  but  more  than  a 
year  after  the  judgment 

[1]  Section  347,  Criminal  Code,  gives  the 
Court  of  Api)eal8  appellate  Jurisdiction  in 
penal  actions  and  prosecutions  for  misde- 
meanors, "if  the  judgment  be  for  a  fine  ex- 
ceeding fifty  dollars  or  for  imprisonment  ex- 
ceeding thirty  days;  or,  if  the  judgment  be 
for  the  defendant,  in  cases  in  which  a  fine 
exceeding  fifty  dollars,  or  confinement  exceed- 
ing thirty  days,  might  have  been  inflicted." 

Tbe  time  and  manner  of  appealing  by  the 
defendant  Is  provided  by  section  348,  which 
declares:  "The  appeal  must  be  prayed  during 
tbe  term  at  which  the  judgment  is  rendered, 
and  shall  be  granted  upon  the  condition  that 
the  record  be  lodged  in  (the  clerk's  ofllce  of 
the  Court  of  Appeals  witiiin  sixty  days  after 
the  judgment."  We  have  repeatedly  declared 
that  this  section  of  the  Criminal  Code,  as 
well  as  section  336,  applying  to  appeals  in 
cases  of  felony,  is  mandatory,  and  that  this 
court  has  no  Jurisdiction  of  an  appeal  in  a 
case,  either  of  misdemeanor  or  felony,  un- 
less the  transcript  of  the  record  be  lodged  in 
the  clerk's  office  of  the  Court  of  Appeals  with- 
in 60  days  after  the  judgment  Stratton  v. 
Commonwealth,  84  Ky.  190,  1  S.  W.  83,  8  Ky. 
Law  Rep.  77 ;  Medcalf  v.  Commonwealth,  84 
Ky.  488, 1  8.  W.  878,  8  Ky.  Law  Rep.  647 ;  Ad- 
klns  V.  Commonwealth,  102  Ky.  94,  42  8.  W. 
834,  44  8.  W.  132,  19  Ky.  Law  Rep.  1300; 
Pntnam  v.  Commonwealth,  109  S.  W.  903. 

[2, 3]  It  is,  however,  insisted  for  appellant 
that  the  commonwealth's  attorney  by  agree- 
ment waived  the  requirement  of  section  348, 
Code,  as  to  the  filing  of  the  transcript  in  the 
clerk's  office  of  the  Court  of  Appeals  within 
60  days  after  the  judgment  The  agreement 
is  shown  by  the  record,  but  it  was  made  long 
after  tbe  time  for  filing  the  transcript  in  the 
clerk's  office  of  the  Court  of  Appeals  had  ex- 
pired; and,  besides.  It  is  well  settled  that 
tbe  provisions  of  the  section  of  the  Code, 
supra,  cannot  be  dispensed  with  evoi  by  agree- 
ment of  parties;  nor  can  the  fact  that  the 
record  was  mislaid,  by  the  clerk,  and  not 
found  or  filed  until  aft^  60  days  succeeding 
the  judgment  confer  Jurisdiction  upon  this 
court  to  entertain  the  appeal.  Common- 
wealth V.  SchUtzbaum,  76  8.  W.  885,  25  Ky. 
Law  Rep.  1022;  Smith  v.  Commonwealth, 
146  Ky.  7B1,  143  S.  W.  381 ;  Flowers  v.  Com- 
monwealth, 163  Ky.  436,  165  8.  W.  740. 

[4]  Tbe  appellant  might  have  obtained,  by 
an  order  In  the  Court  of  Appeals,  an  exten- 
sion of  time  beyond  the  60  days  after  the 
judgment  for  the  filing  of  the  transcript  of 
the  record  in  the  clerk's  office  thereof,  but  no 
Bucb  extension  was  obtained  or  applied  for 
by  Um. 

For  tbe  reasons  Indicated,  this  court  Is 
without  Jurisdiction  to  entertain  the  appeal, 
wherefore  tbe  motion  of  the  commonwealth  Is 
sustained  and  the  appeal  dismissed. 


COX  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  17, 
1914.) 

1.  Criminai    Law     (S    534»)— Homicide     (| 
228*)— EviDKNCB— Wkight  and  StnraiciEN- 

OT. 

Evidence  on  a  trial  for  homicide  held  suffi- 
cient to  establish  the  corpus  delicti  and  the  man- 
ner of  killing,  and  to  corroborate  accused's  con- 
fession that  be  did  the  killing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  1202-1205,  1222-1224 ;  Dec. 
Dig.  i  534  :•  Homicide,  Cent  Dig.  {»  471-476; 
Dec.  Dig.  I  228.*] 

2.  Cbiuinal  Law  (|  517*)— Evidence— Con- 
fessions. 

A  confession  of  guilt,  made  without  coer- 
cion or  inducement  on  the  part  of  any  one,  was 
admissible  on  a  trial  for  murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f(  1146-1156;  Dea  Dig.  f 
517.*] 

3.  HoHiciDK  ({  34*)— Deobees  or  Oitensb— 
"Involuntaby  Manslauohteb." 

"Involuntary  manslaughter"  is  the  killing 
of  another  in  tbe  doing  of  an  unlawful  act 
without  intent  to  kill,  whether  such  act  is  di- 
rected against  the  person  killed,  or  against  an- 
other person  or  thing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  55;    Dec.  Dig.  §  34.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3782,  3763 ;  vol.  8,  p.  7692.] 

4.  Homicide  (S  309*)— Questions  fob  Juby— 
Deobees  of  Offense. 

On  the  trial  of  an  inmate  of  a  poorhouse 
for  killing  another  inmate,  who  occupied  the 
same  bed,  where  the  evidence  showed  that  be 
was  killed  by  having  his  throat  cut  and  receiv- 
ing a  knife  wound  in  the  abdomen,  and  that  ac- 
cused admitted  killing  him  with  his  pocketknife, 
which  bad  blood  on  it,  and  said  he  did  so  be- 
cause deceased  was  biting  him,  the  court  prop- 
erly refused  to  submit  involuntary  manslaugh- 
ter; the  evidence  not  tending  to  show  that  the 
cutting  was  done  without  intention  to  kill,  or 
that  accused  was  engaged  in  the  doing  of  an 
unlawful  act  which  could  have  resulted  In  an 
unintentional  killing. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Gent  Dig.  |{  640,  650,  652-«55;  Dec.  Dig.  i 
309.*]     • 

5.  Homicide  (§'  282*)— Questions  fob  Juby— 
Degbeeb  of  Offense. 

In  such  case,  It  was  a  question  for  the  jury 
whether  accused  was  guilty  of  murder  or  vol- 
untary manslaughter,  since,  while  the  evidence 
would  have  justified  a  finding  that  the  killing 
was  done  in  a  sudden  beat  or  passion,  it  also 
showed  an  unnecessary  killing,  recklessly  done, 
from  which  malice  might  have  been  inferred. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  574 ;    Dec.  Dig.  {  282.*] 

Appeal  from  Circuit  Court  Hart  County. 
Charlie  Cox  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

D.  A.  McCandless,  of  Munfordvllle,  for  ap- 
pellant. James  Garnett  Atty.  Oen.,  and 
Overton  S.  Hogan,  As.st  Atty.  Gen.,  for  the 
Commonwealth. 

SETTLE,  J.  [1]  The  appellant  Charlie 
Cox,  was  tried  and  convicted  in  tbe  Bart 
circuit  court  under  an  indictment  charging 
him  with  the  murder  of  David  Sanders ;  his 
punishment  being  fixed  by  the  verdict  of  tbe 
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Jury  at  conflnement  In  the  penitentiary  for 
life.  The  facts  of  the  homicide,  briefly  stat- 
ed, are  aa  follows:  On  and  prior  to  May  12, 
1913,  the  appellant  and  deceased  were  pau- 
pers and  Inmates  of  the  Hart  county  poor- 
house  and  occupants  of  the  same  room  and 
bed,  both  being  cripples  and  capable  of  per- 
forming little  manual  labor.  On  the  night 
of  May  12,  1913,  they  retired  as  usual,  but 
some  time  during  the  night  Sanders  was 
killed  by  haying  his  throat  cut  and  receiving 
a  knife  wound  in  the  abdomen.  The  body 
of  Sanders  was  discovered  early  the  follow- 
ing morning  by  another  inmate  of  the  poor- 
bouse,  who  found  it,  clothed  only  in  a  shirt, 
lying  across  the  bed,  dead,  but  still  warm. 
Quite  a  quantity  of  blood  from  the  wounds 
was  found  upon  the  bed  and  floor.  The  ap- 
pellant, Cox,  was  not  then  in  the  apartment 
Fulks,  the  superintendent  of  the  poorhouse, 
upon  being  notified  of  the  death  of  Sanders, 
went  to  the  room  and  discovered  the  condi- 
tion of  the  body  and  surroundings  as  stat- 
ed. Upon  looking  for  the  appellant.  Cox,  be 
found  him  in  an  adjoining  room  with  a  ne- 
gro inmate.  Appellant,  upon  being  asked  by 
Fulks  what  he  knew  about  the  killing  of 
Sanders,  admitted  that  be  did  it  with  his 
pocketknife,  because  Sanders  was  biting  him, 
and  at  the  time  exhibited  to  Flilks  his  hand, 
showing  some  laceration  of  the  flesh  between 
the  thumb  and  index  finger,  saying  that  that 
was  where  Sanders  had  bitten  him.  At 
Fulks'  request  appellant  delivered  to  him  the 
knife  with  which  he  had  done  the  cutting, 
and  there  was  some  blood  upon  it  The  coun- 
ty coroner  was  at  once  summoned,  and  at 
Uie  inquest  held  by  him  appellant  again  ad- 
mitted tiis  guilt  of  the  homicide,  and  in  do- 
ing so  gave  the  facts  substantially  as  be  had 
related  them  to  Fulks,  the  keeper  of  the 
poorhouse,  again  exhibiting  his  hand  upon 
wliich  he  claimed  to  have  been  bitten  by 
deceased.  Dr.  Nlchalls,  a  physician,  examin- 
ed the  appellant's  hand,  but  expressed  doubt 
as  to  the  slight  wound  having  been  caused 
by  a  bite.  No  person  other  than  appellant 
and  deceased  were  present  when  the  killing 
occurred,  but  a  number  of  witnesses  were  in- 
troduced on  the  trial  who  testified  with  re- 
spect to  the  confession  of  appellant  the  po- 
sition on  the  bed  of  the  body  of  deceased 
when  found,  the  character  of  his  wounds,  as 
to  the  blood  upon  the  bed  and  fioor  and  on 
the  knife  with  wliicb  appellant  admitted  he 
did  the  killing. 

The  appellant  did  not  himself  testify  on 
tlie  trial,  but  introduced  in  his  behalf  Fulks, 
the  keeper  of  the  poorhouse.  Squire  Vaughn, 
Oscar  Fuqua,  and  S.  B.  Crump,  all  of  whom 
had  previously  testified  as  witnesses  for  the 
commonwealth,  but  no  fact  was  elicited  of 
any  of  these  witnesses  that  threw  any  mate- 
rial additional  light  upon  the  case  It  Is 
manifest  from  the  testimony  of  the  physi- 
cian and  others  tliat  the  death  of  Sanders 
was  caused  by  the  wounds  that  were  found 
upon  his  body,  and  that  the  wounds  were  of 


such  a  diaracter  as  conld  have  been  produc- 
ed by  a  pocketknife  like  that  belonging  to 
appellant  and  with  which  he  admitted  he  in- 
flicted the  woutids  upon  Sanders'  person. 

It  was  insisted  by  appellant's  counsel  on 
the  motion  for  a  new  trial,  and  is  now  ar- 
gued, tliat  the  evidence  was  not  sufficient  to 
establish  liis  guilt  and  that  the  trial  court 
erred  in  falling  to  give  the  Jury  an  Instruc- 
tion as  to  involuntary  manslaughter.  No  ob- 
jection is  made  to  the  instructions  given,  and 
we  find  them  substantially  correct  for  they 
properly  advised  the  Jury  in  what  state  of 
case  they  would  be  authorized  to  find  appel- 
lant guilty  of  murder  or  voluntary  man- 
slaughter, and  what  punishment  they  might 
inflict  for  the  flrst-named  crime,  but  tliat  if 
they  found  him  guilty  of  the  second,  they 
should  merely  proiyunce  his  guUt ;  also  what 
would  Justify  the  application  of  the  law  of 
self-defense;  while  in  and  through  the  in- 
structions, separately  and  as  a  whole,  ran 
the  admonition  to  the  jury  to  allow  tlie  ap- 
pellant the  benefit  of  every  reasonable  doubt 
in  the  matter  of  determining  his  guilt  or  In- 
nocence, or,  if  they  found  him  guilty,  in  de- 
termining the  degree  of  his  offense.  The 
contention  as  to  the  alleged  insufficiency  of 
the  evidence  cannot  be  sustained.  It  clear- 
ly established  the  facts  that  the  death  of  the 
deceased  was  caused  by  the  wounds  appear- 
ing upon  his  body  when  found;  that  the 
wounds  were  inflicted  by  an  edged  instru- 
ment and  could  have  been  produced  by  such 
a  weapon  as  an  ordinary  pocketknife,  in  the 
hand .  of  a  person  of  appellant's  physical 
strength  and  capacity,  added  to  which  was 
tiis  confession  that  the  wounds  were  inflicted 
by  him  and  the  production  of  the  knife  used 
by  him  In  inflicttng  them,  upon  the  blade  of 
which  blood  was  discovered.  It  may  well  be 
said,  therefore,  that  the  corpus  delicti  was 
fully  shown,  the  manner  of  the  killing  equal- 
ly well  established,  and  that  the  confession 
of  the  appellant  that  he  committed  the  crime 
was  corroborated  by  the  character  of  the 
wounds,  the  production  by  him  of  the  knife 
with  which,  they  were  inflicted,  and  the  pres- 
ence, upon  the  knife  produced  by  him,  of  the 
blood  of  his  victim..  In  view  of  these  facts 
no  doubt  of  the  appellant's  guilt  could  have 
been  left  in  the  minds  of  the  jury. 

[2]  It  is  further  patent  from  tiie  erldence 
that  appellant's  confession  of  his  guilt  vras 
voluntarily  made.  Indeed,  there  Is  no  claim 
on  the  part  of  his  counsel  tliat  the  confes- 
sion was  the  result  of  coercion,  or  of  any 
inducement  on  the  part  of  any  representattve 
of  the  commonwealth  or  friend  of  the  de- 
ceased; therefore  no  donbt  can  exist  as  to 
its  competency. 

[3,4]  We  are  further  of  opinion  that  tbe 
failure  of  the  court  to  give  an  instruction  on 
involuntary  manslaughter  was  not  error. 
"Involuntary  manslaughter  is  the  killing  of 
another  in  the  doing  of  an  unlawful  act  with- 
out intent  to  kill,  whether  the  act  was  di- 
rected against  the  person  killed  or  against 
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another  person   or  thing."     Lewis  v.  Com- 
monwealth,   140   Ky.   652,    131    8.    W.    517. 
There  was  nothing  In  the  case  that  justified 
an  Instruction  on  Inrolnntary  manslaughter. 
The  evidence  falls  to  disclose  any  fact  which 
would  tend  to  show  that  the  cutting  of  de- 
ceased by  appellant  was  done  without  the 
intention  to  kill,  or  that  the  latter  was  en- 
gaged In  the  doing  of-  an  unlawful  act,  dl*- 
rected  against  the  person  of  the  deceased  or 
that  of  another,  which  could  have  resulted  In 
the  unintentional  killing  of  the  deceased.   We 
are  aware  that  In  many  cases  where  there 
were  no  eyewitnesses  to  the  killing  and  the 
evidence  was  purely  drcnmstantlal,  this  court 
declared  It  to  be  the  duty  of  the  trial  court 
to  give  to  the  jury  all  the  law  of  homicide 
that  might  be  given  upon  any  state  of  case, 
but,  as  said  In  Bast  v.  Commonwealth,  124 
Ky.  747,  09  8.  W.  978,  30  Ky.  Law  Rep.  967: 
"A  careful  analysis  of  all  the  opinions  dis- 
closes this  fact:    That  this  court  has  held 
with  a-  degree  of  uniformity  that  it  is  the 
duty  of  the  trial  court  to  give  to  the  jury 
aU  the  law  of  the  case,  as  warranted  by  the 
facta    and    circumstancee   proven ;     and   In 
those  cases  In  which  the  physical  facts  show 
that  the  homicide  could  not  have  occurred 
in  a  particular  way,  then  It  is  not  the  duty 
of  the  trial  court  to  gflve  to  the  jury  the  law 
on  that  idiase  of  the  case.    Where  the  physi- 
cal facts  are  such  as  to  preclude  the  Idea 
that  there  was  a  struggle,  or  any  re^stance 
offered  whatever,   by  the  deceased,  at  the 
time  that  his  life  was  taken,  the  trial  court 
would   be  folly  justified  and   warranted   In 
retualiig  to  i^ve  an  instruction  on  self-de- 
fenB&    And,  again,  where  the  physical  facts, 
as  in  the  case  before  ns,  are  such  as  to  pre- 
<dude  the  idea  or  the  possibility  that  -the  kill- 
ing was  the  result  of  an  accident,  or  that  it 
was  the  result  of  a  sudden  affray,  then  the 
trial  conrt  would  be  warranted  in  refusing  to 
give  an  instmctlon  on  the  subjects  of  volun- 
tary or  Involuntary  manslaughter.    •    •    •  •• 
In   Madison  v.  Commonwealth,  17   S.  W. 
164,  18  Ky.  Law  Rep.  813,  in  response  to  a 
complaint  that  the  trial  court  had  refused 
an  Instruction  on  involuntary  manslaughter, 
we  said:    "In  Rutherford  v.  Commonwealth, 
13  Bnsh,  606,  it  was  held  that:    'When  no 
witness  Introduced  on  the  trial  saw  the  hom- 
icide committed,  or  saw  the  parties  after  they 
met   on   the  occasion   when  the  killing  oc- 
curred, the  law  applicable  to  murder,  man- 
slaughter, and  self-defense  should  be  given. 
In  order  to  meet  any  state  of  fact  the  jury 
may  find,  from  the  circumstances  In  evidence, 
to  have  existed.'    And  that  rule  has  since 
been  adhered  to.    It  is  true,  cases  may  occur 
where  the  Issue  is  so  plainly  and  palpably 
murder,  or  no  off«ise  at  all,  as  to  render 
superfluous  an  instruction  as  to  manslaugh- 
ter."   And,  in  this  case,  the  court  said  that 
there  was  evidence  tending  to  show  that  pre- 
vious   to  the  killing   the  accused   and   his 
daa^iter  were  qnaneUng  in  a  loud  and  angiy 


manner,  and  that  he  was  therefore  entitled  to 
an  instruction  on  the  subject  of  manslaughter, 
"but  It  was  not  proper  to  give  any  instruction 
on  the  subject  of  involuntary  manslaughter. 
•  •  •  For  the  evidence  does  not  actually 
or  inferentially  show  a  condition  authorizing 
such  instruction." 

[S]  It  is  manifest  from  the  evidence  in  this 
case  that  the  killing  of  the  deceased  by  ap- 
pellant was  done  with  malice  aforethought, 
or  In  sudden  heat  or  passion.  If  maliciously 
done,  appellant  was  guilty  of  murder.  If 
done  In  sudden  heat  or  passion,  he  was  guilty 
of  voluntary  manslaughter.  While  he  had 
the  benefit  of  an  instruction  on  the  law  of 
self-defense,  his  admission  as  to  the  manner 
in  which  the  killing  was  done  failed  to  show 
him  entitled  to  an  acquittal  on  that  ground. 
A  verdict  finding  him  guilty  of  voluntary 
manslaughter  would  not  have  been  a  sur- 
prise, for  the  confession  of  the  appellant,  as 
well  as  Uie  circumstances  surrounding  the 
homicide,  might  have  led  the  jury  to  believe 
that  it  resulted  from  sudden  heat  and  passion 
on  the  part  of  appellant.  But  on  the  other 
hand,  it  is  altogether  within  the  bounds  of 
reason  to  say  that  the  same  confession  and 
circumstances  furnished  a  state  of  facts  from 
which  malice  might  have  been  inferred;  for 
where  one  unnecessarily  and  recklessly  kills 
another  with  a  deadly  weapon,  malice  may 
be  Implied;  and  there  was  some  evidence 
tending  to  show  that  this  killing  was  nnneces- 
sarlly  and  recklessly  done.  It  was  within  the 
province  of  the  jury  to  determine,  not  only 
whether  the  appellant  was  guilty  of  unjusti- 
fiably UlUng  deceased,  but  also  to  determine 
the  degree  of  his  offense ;  and,  the  jury  hav- 
ing in  this  case  found  him  guilty  of  murder, 
we  see  no  reason  for  disturbing  the  verdict. 

Judgment  affirmed. 


BOGGESS  et  al.  v.  JOHNSTON  «t  aL 


(Court  of  Appeals  of  Kentucky. 
^^^1914.) 


April  17, 


Homestead     (j    145*)  —  "Abawdoioobnt    or 
Homestead''— What  Constitutes. 

Where  a  widow,  who  resided  on  a  homestead 
which  had  belonged  to  her  deceased  husband,  re- 
married and  removed  to  the  residence  of  her  sec- 
ond husband  which  he  had  maintained  for  many 
years,  and  they  resided  therein  until  after  her 
children  by  the  first  marriage  filed  a  bill  for 
partition  of  the  homestead  of  her  first  husband, 
when  the  widow  and  second  husband  returned 
and  took  up  their  residence  thereon,  there  was 
an  abandonment  of  the  homestead  within  Ky. 
St.  i  1707,  providing  that  the  homestead  shall 
be  for  the  use  of  the  widow  so  long  as  she  occu- 
pies it;  for  the  residence  of  a  husband  is  that 
of  the  wife. 

IE3d.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §f  268,  277,  280,  286;  Dec.  Dig.  i 
145.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

Action  by  J.  H.  Johnston  and  others 
against  Alma  J.  Boggess  and  others.    From  a 
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Judgment  for  plaintUfs,  defendants  Boggess 
appeaL    Affirmed. 

Newton  Belcher  and  Willla  &  Meredith,  all 
of  Greenville,  for  appellants.  8.  Q.  Eaves, 
of  Greenrllle^  for  appellees. 

SETTLE,  J.  Alonzo  Johnston,  a  resident 
of  Muhlenberg  county,  died  In  the  year  1904, 
surrlved  by  his  wife,  Alma  Johnston,  and  the 
following  children:  J.  £L  Johnston,  Aimie 
Johnston,  who  Intermarried  with  J.  L.  Jen- 
kins, Alice  Johnston,  who  intermarried  with 
J.  P.  Powell,  and  Delia  Johnston,  who  inter- 
married with  Joseph  Hall.  At  the  time  of 
his  death  Alonzo  Johnston  owned  and  was 
in  the  possession  of  two  small  adjoining 
tracts  of  land  upon  which  he  resided,  the  val- 
ue of  the  whole  not  exceeding  $1,000,  and  at 
his  death  the  lands  descended  under  the  stat- 
ute to  his  four  children  equally,  subject  to 
the  homestead  or  dower  right  of  the  widow. 
From  the  time  of  the  decedent's  death  down 
to  September  12,  1912,  the  widow,  Alma  John- 
ston, occupied  the  two  tracts  of  land  in  ques- 
tion as  a  homestead,  but  on  that  date  she 
married  one  F.  Y.  Boggess,  and  then  removed 
from  these  lands  to  the  farm  and  residence 
of  her  husband,  F.  Y.  Boggess.  On  Novem- 
ber 8t  1912,  J.  H.  Johnston  and  «?lnnle  John- 
ston, his  wife,  Annie  Jenkins  and  J.  L.  Jen- 
kins, her  husband,  Alice  Powell  and  J.  P. 
Powell,  her  husband,  brought  this  action  un- 
der section  490,  Civil  Code,  In  the  Muhlen- 
berg circuit  court  against  their  mother.  Alma 
Johnston  Boggess,  her  husband,  F.  Y.  Bog- 
gess, their  sister,  Delia  Hall,  and  her  hus- 
band, Joseph  Hall,  asking  a  sale  of  the  two 
tracts  of  land  left  by  their  father,  Alonzo 
Johnston,  and  a  division  of  the  proceeds 
among  the  heirs  at  law,  after  payment  to 
the  widow  of  the  value  of  her  dower  interest 
in  the  land.  In  addition  to  the  grounds  au- 
thorizing such  a  sale  of  land  contained  in 
section  490,  Civil  Code,  the  petition  alleged 
that  upon  the  marriage  of  the  defendant 
Alma  Johnston  Boggess  with  her  codefend- 
ant,  F.  T.  Boggess,  "she  moved  to  the  resi- 
dence of  said  F.  Y.  Boggess  and  abandoned 
the  two  tracts  of  land  above  described  as  a 
homestead,  and  has  not  since  said  time  re- 
sided on  or  occupied  said  land,"  and  that 
"the  defendant  F.  Y.  Boggess  is  the  owner  of 
a  great  amount  of  land  in  Muhlenberg  coun- 
ty, Ky. ;  that  by  reason  of  the  marriage  of 
the  defendant.  Alma  Johnston  Boggess,  to 
him  she  has  an  inchoate  right  of  dower  In 
all  of  the  land  owned  by  him,  which  ag- 
gregates probably  as  many  as  1,500  acres." 
Alma  .Tohnston  Boggess  and  her  husband,  F. 
Y.  Boggess,  by  Joint  and  separate  answer  to 
the  petition,  denied  the  former's  abandon- 
ment of  a  homestead  In  the  land  left  by  her 
first  hnsband,  Alonzo  Johnston,  but  admit- 
ted her  removal  therefrom  to  the  home  of  F. 
Y.  Boggess  at  the  time  of  her  marriage  with 
him,  alleging,  however,  that  such  removal 
tras  only  temporary.    The  afflnnative  matter 


of  the  answer  was  controverted  by  reply. 
Following  the  taking  of  depositions  by  the 
parties  and  a  submission  of  the  case,  the 
circuit  court  rendered  Judgment  declaring 
Alma  Johnston  Boggess  not  entitled  to  home- 
stead in  the  lands  left  by  Alonzo  Johnston, 
deceased,  but  that  she  was  entitled  to  dower 
therein,  fixed  the  value  of  such  dower  to  be 
paid  out  of  the  proceeds  of  the  lands,  and  di- 
rected that  they  be  sold  for  that  purpose  and 
for  a  distribution  of  the  remaining  proceeds 
equally  among  the  heirs  at  law  of  Alonzo 
Johnston,  deceased.  Alma  Johnston  Boggess 
and  F.  Y.  Boggess,  being  dissatisfled  with 
the  Judgment,  have  appealed. 

The  question  presented  for  decision  upon 
the  appeal  is,  Did  the  marriage  of  the  widow 
and  her  removal  to  the  abode  of  her  present 
husband  constitute  an  abandonment  of  her 
homestead  in  the  lands  left  by  her  first 
husband?  The  right  of  homestead  is  confer- 
red by  section  1707,  Kentucky  Statutes,  which 
provides:  "The  homestead  shall  be  for  the 
use  of  the  widow  to  long  a*  the  oocupiet  the 
tame,  and  the  unmarried  inf&nt  children  of 
the  husband  shall  be  entitled  to  a  Joint  oc- 
cupancy with  her  until  the  youngest  unmar- 
ried child  arrives  at  full  age.  But  the  termi- 
nation of  the  widow's  occupancy  shall  not 
affect  the  right  of  the  children;  but  said 
land  may  be  sold  subject  to  the  right  of  said 
widow  and  children,  if  a  sale  is  necessary 
to  pay  the  debts  of  the  husband." 

The  following  facts  clearly  appear  from 
the  record.  Indeed,  are  admitted  by  the  ap- 
pellants, namely:  First  That  on  the  day  of 
her  marriage  to  F.  Y.  Boggess  the  appellant 
Alma  Johnston  Boggess  removed  to  his  farm 
and  residence  without  any  expression  of 
intention  to  return  to  or  reside  upon  the  land 
left  by  her  first  husband,  Alonzo  Johnston. 
Second.  That  she  continued  to  reside  with 
the  present  husband  on  his  farm  and  at  his 
home  until  April  15,  1913,  about  five  months 
after  the  Institution  of  this  action  by  the 
appellees,  when  they  returned  to  her  former 
home,  where  they  have  since  resided.  Third. 
That  the  appellant  F.  Y.  Boggess  is  the  owner 
in  hls-own  right  of  about  1,500  acres  of  land, 
upon  which  he  had  a  residence  for  more  than 
20  years  prior  to  his  marriage  with  the  ap- 
pellant Alma  Johnston  Boggess,  and  to  which 
she  removed  with  him  upon  their  marriage. 
We  are  of  opinion  that  the  foregoing  facts- 
manifest  an  abandonment  by  the  appellant 
Alma  Johnston  Boggess  of  her  homestead  in 
the  land  left  by  her  first  husband,  Alonzo 
Johnston.  The  residence  of  the  husband  is 
in  law  presumptively  the  residence  of  the 
wife,  and  where  it  is  made  to  appear,  as  in 
this  case,  that  the  husband  is  the  owner  of 
real  estate  upon  which  he  has  a  residence, 
and  the  wife,  following  their  marriage,  takes 
up  her  residence  with  him  at  his  home  upon 
his  land,  in  the  absence  of  evidence  tending 
to  show  a  contrary  intention,  the  law  will 
regard  it  as  her  permanent  home,  as  well  as 
that  of  her  husband.    The  homestead  of  the 
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appellant  Alma  Johnston  Boggeaa  In  the  land 
left  by  her  first  husband  existed  and  continu- 
ed only  80  long  as  she  occupied  the  same, 
and  when  she  ceased  to  occupy  It  by  remov- 
ing to  and  residing  In  the  home  of  the  second 
husband,  it  became  lost  to  her. 

The  cases  of  Phlpps  y.  Acton,  12  Bush,  37S, 
and  of  Taree  t.  Sprlggs,  149  Ky.  20,  147  S. 
W.  754,  relied  on  by  appellants,  do  not  sus- 
tain their  contention.  In  the  first  It  was 
held  that  a  widow's  temporary  absence  from 
the  homestead  set  apart  In  her  deceased  hus- 
band's lands,  after  having  rented  same  out 
and  placed  her  tenant  in  possession,  was  not 
such  an  abandonment  as  would  forfeit  her 
claim  to  the  homestead  under  the  statute;  for 
80  long  as  the  widow  remained  in  possession 
of  the  premises  by  herself,  her  agent,  or  her 
tenant,  her  right  to  the  homestead  continued. 
Moreover,  there  was  no  second  marriage  of 
the  widow  In  that  case. 

In  the  second  case  referred  to  there  was  a 
second  marriage  of  the  widow,  but  no  aban- 
donment by  her  of  the  homestead.  In  the 
opinion,  the  court,  after  reviewing  a  number 
of  cases  In  which  it  was  held  that  there  had 
been  an  abandonment  of  the  homestead  by 
the  wife,  said:  "It  will  be  observed  that  in 
all  these  cases,  in  which  it  was  held  that 
there  had  been  an  abandonment  of  the  home- 
stead, the  decisions  are  made  to  rest  upon  the 
ground  that  such  abandonment  resulted  from 
a  cessation  of  the  use  of  the  homestead  as 
sncb  and  the  taking  up  of  a  permanent  abode 
or  residence  elsewhere ;  these  facts  being 
clearly  made  to  appear  from  the  evidence. 
No  such  facts  are  presented  in  the  instant 
case.  On  the  contrary,  the  evidence  is  sub- 
stantially all  to  the  effect  that  appellant  nev- 
er had  any  Intention  of  abandoning  the  home- 
stead ;  that  there  had  been  no  cessation  of  its 
use  by  her;  and  that  she  has  never  perma- 
nently taken  up  her  residence  elsewhere. 
Her  present  husband  had  no  permanent  home 
of  his  own,  in  Illinois  or  elsewhere,  for  her 
to  remove  to,  and  her  stay  with  him  in  Illi- 
nois was  but  temporary.  That  is  shown  by 
the  fact  that  whenever  she  left  her  home  to 
go  to  him,  her  fnrniture  and  other  personal 
effects  were  invariably  left  in  the  house,  and 
the  house  and  lot  in  charge  of  a  tenant.  In 
other  words,  appellant  has  in  person,  or  by 
her  tenants,  continued  in  the  actual,  adverse 
possession  of  the  property  uninterruptedly, 
claiming  it  as  a  homestead  from  the  death  of 
her  first  husband,  down  to  the  time  it  was 
forcibly  entered  by  appellee  and  her  house- 
hold effects  removed  therefrom  by  him  and 
destroyed.  Since  which  time  she  has  lived  in 
a  rented  house  in  the  vidnlty  of  the  home- 
stead, awaiting  a  decision  of  the  court  in  this 
case.  We  think  this  case  clearly  akin  to  and 
controlled  by  Phlpps,  etc.,  v.  Acton,  etc, 
Young  V.  Milward,  and  Young  v.  Young,  su- 
pra [109  Ky.  123,  58  S.  W.  592,  593] ;  there- 
fore appellant  should  have  been  adjudged  the 
bouse  and  lot  in  controversy  as  a  homestead." 


In  the  case  before  us  the  fiicts  are  wholly 
different  The  second  husband  owned  real 
estate  and  a  home  to  which  the  "wife  was 
carried  when  he  married  her.  There  was  no 
avowal  or  act  upon  the  part  of  husband  or 
wife  that  amounted  to  an  expression  of  an  in- 
tention or  purx>ose  on  their  part  to  subse- 
quently return  to  and  live  upon  the  former 
homestead  of  the  wife.  There  was  no  ante- 
nuptial contract  between  the  parties  whereby 
the  wife  was  divested  of  the  inchoate  right 
of  dower  or  homestead  in  the  lands  of  the 
husband ;  therefore  the  marriage  invested 
her  with  such  right.  She  could  not,  in  the 
event  of  the  death  of  her  present  husband, 
obtain  a  homestead  in  his  lands  and  still  hold 
the  homestead  in  the  land  left  by  her  first 
husband. 

In  thus  viewing  the  case  we  do  not  over- 
look the  return  of  the  appellants  to  the  land 
formerly  held  by  the  wife  as  a  homestead. 
It  is,  however,  evident  from  the  facts  ap- 
pearing in  the  record  that  appellant's  return 
to  the  former  home  of  the  wife,  made  as  it 
was  after  this  suit  had  been  brought  by  ap- 
pellees to  obtain  a  sale  of  the  land,  was  an 
afterthought,  intended  to  strengthen  the  de- 
fense interposed  by  their  answer  that  her  re- 
moval therefrom  to  the  home  of  her  present 
husband,  following  their  marriage,  was  but 
temporary.  Such  return,  to  the  former  home- 
stead, in  view  of  the  legal  effect  of  the  mar- 
riage and  the  circumstances  attending  the  im- 
mediate removal  of  the  parties  to  the  land 
owned  by  the  second  husband,  and  their  con- 
tinued residence  thereon  down  to  the  time  of 
such  return,  are  not  sufficient  to  remove  from 
onr  minds  the  conclusion  that  the  marriage 
and  change  of  residence  of  the  wife  to  that  of 
the  present  husband  was  Intended  to  be  and 
was  permanent,  and  therefore  constituted  an 
abandonment  of  her  homestead  In  the  land  of 
the  first  husband.  It  also  appears  from  the 
evidence  that  the  appellant,  F.  Y.  Boggess, 
even  before  the  Institution  of  this  action,  was 
endeavoring  to  purchase,  at  a  nominal  consid- 
eration from  appellees,  or  some  of  them,  their 
Interests  in  the  land  in  controversy,  and  the 
return  of  himself  and  wife  to  the  land  may 
have  been  resorted  to  as  a  means  of  coercing 
the  sale  to  him  by  appellees  of  their  inter- 
ests in  the  land.  At  any  rate  the  record  fur- 
nishes some  evidence  of  such  a  motive  on  his 
part. 

We  think  the  case  of  Bloch  v.  Tarrent's 
Adm'r  et  aL,  122  Ky.  138,  91  S.  W.  275,  28 
Ky.  Law  Rep.  1066,  12  Ann.  Cas.  785,  con- 
clusive of  this  one.  In  that  case  the  deceased 
husband,  Tarrent,  left  unpaid  debts  and  a 
farm  of  the  value  of  $1,000,  which  his  widow 
occupied  after  his  death,  with  her  two  in- 
fant children,  as  a  homestead.  Later  she 
married  John  Butts,  who  lived  on  a  farm  of 
his  own  seven  miles  from  the  land  left  by 
her  first  husband.  Upon  her  marriage  to 
Butts  she  removed  with  her  two  children  to 
his   home,    where   they    remained.      Several 
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years  after  her  second  marriage,  Bloch,  a 
creditor  of  the  first  husband,  brought  suit  to 
subject  the  land  left  by  him  to  the  payment 
of  his  debts,  alleging  that  Mrs.  Butts,  by  her 
marriage  to  her  last  husband  and  removal  to 
his  home,  had  abandoned  her  homestead  in 
the  land  left  by  her  husband,  but  conceding 
that  each  of  the  children  was  entitled  to  a 
homestead  until  arrival  at  21  years  of  age. 
The  circuit  court  dismissed  Bloch's  petition, 
but  this  court  reversed  the  Judgment,  holding 
that  the  land  should  be  sold  to  pay  his  debt, 
subject  to  the  children's  right  of  homestead. 
In  the  opinion  it  Is,  In  part,  said:  "The  limi- 
tation of  the  widow's  right  to  the  use  of  the 
homestead  so  long  as  she  occupies  It  Is  a  vi- 
tal part  of  our  statute.  The  Legislature  In 
so  limiting  her  right  did  not  Intend  to  give 
her  a  life  estate,  and  reasonable  effect  must 
be  given  to  the  words,  'so  long  as  she  occa- 
ples  the  same.'  Were  we  to  hold  otherwise, 
the  widow  might  make  her  permanent  home 
in  a  distant  state,  on  land  of  her  own  or  of 
her  second  husband,  and  still  hold  the  home- 
stead against  the  husband's  creditors  or  his 
heirs.  The  purpose  of  the  statute  la  to  secure 
the  widow  in  a  home  so  long  as  she  desires  to 
occupy  It  John  Butts  is  entitled  to -a  home- 
stead because  he  and  his  wife  are  living  on 
the  land  which  he  owns,  and  it  is  their  home. 
If  he  should  die,  Mrs.  Butts  would  be  en- 
titled to  a  homestead  in  his  land,  but  she 
would  not  be  entitled  to  hold  this  homestead 
in  addition  to  the  homestead  In  the  land 
of  her  first  husband.  If  she  could,  the  law 
which  was  intended  to  secure  a  home  and 
only  one  home  to  this  class  of  persons  might, 
in  some  cases,  exempt  for  their  benefit  a  num- 
ber of  homes,  and  she  who  had  had  several 
husbands,  or  be  who  had  had  a  number  of 
wives,  might  live  elsewhere,  and  have  a  com- 
fortable Income  from  lands  here  and  there, 
all  held  as  homesteads." 

The  Judgment  of  the  drcnit  court  being  in 
accordance  with  the  conclusion  we  have 
reached,  it  is  hereby  afllrmed. 


LANCASTER  r.  GAMBRON. 

(Court  of  Appeals  of  Kentucky.    April  16. 
1914.) 

1.  Vendob   and   Ptjbohaskb   (|   316»)— Con- 
TBACTS — Actions  fob  Prick  —  Evidenob  — 

SUFFICIKNCT. 

In  an  action  for  the  purchase  price  of  land 
whicli  plaintiff  claimed  he  contracted  to  sell 
defendant,  and  which  was  conveyed  to  defend- 
ant by  th*  bolder  of  the  legal  title,  evidence 
held  to  sustain  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Jf  928-031;    Dec.  Dig.  { 

2.  DrvoBOE  (I  276*)— Pebsons  Bnthxed  to 
Claim. 

Where  plaintiff,  who  owned  a  life  estate  in 
land,  conveyed  tbe  legal  title  to  bis  nephew  to 
defeat  his  wife's  claim  for  alimony,  defendant, 
who  contracted  for  the  purchase  of  plaintiff's 
interest,  and   received  a  conveyance  from   the 


nephew,  cannot  defeat  plaintiff's  recovery  of  the 
purchase  money  because  the  conveyance  to  the 
nephew  was  fnudulent 

I  Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  Si  750,"  751;   Dec.  Dig.  {  275.*] 

3.  Judgment  (t  IS.*)- Sbt-Off  and  Counteb- 

CLAIM— NECESSITT. 

While  Civ.  Code  Prac.  {  97,  subd.  4,  declar- 
ing that  a  defendant  shall  not  have  Judgment 
upon  a  set-off  or  counterclaim,  unless  the  ct^ 
tion  of  the  answer  contain  the  words  "set-off" 
or  "counterclaim,"  does  not  prevent  a  defendant 
from  having  judgment  upon  a  set-off  or  oonnter- 
claim,  where  plaintiff  joins  issue  thereon  re- 
gardless of  the  caption,  a  defendant  is  not  enti- 
tled to  an  affirmative  judgment  where  his  an- 
swer neither  contained  the  words  "oit^tC  or 
"counterclaim,"  but  merely  set  up  a  modifica- 
tion of  the  original  contract  of  sale,  and  the 
reasons  which  caused  plaintiff  to  consent  to  a 
reduction  of  the  purchase  price,  but  not  asking 
judgment  over. 

[Ed.  Note.— For  other  cases,  see .  Judgment, 
Cent  Dig.  U  34-37;  Dec.  Dig.  |  1&»] 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  D.  C.  Cambron  against  J.  R.  Lan- 
caster, Jr.  From  a  Judgment  for  plaintiff, 
defendant  appeals,  and  plaintiff  cro8s-ai«>eal8. 
Afilrmed  on  original  appeal,  and  reversed  on 
cross-appeal,  with  directions. 

La  Vega  Clements  and  Little  ft  Slack,  all  of 
Owensboro,  for  appellant.  O.  M.  Finn,  of 
Owensboro,  for  appellee. 

CLAY,  C.  Lena  Lancaster  Cambron,  wife 
of  D.  C.  Cambron,  acquired  title  to  91  acres 
of  land  lying  in  Daviess  county,  Ky.,  In  the 
year  1892.  She  died  prior  to  the  enactment 
of  the  Wetasinger  Act  In  1894,  leaving  sur- 
viving her  her  husband,  D.  C.  Cambron,  and 
an  infant  son,  Thomas  Cambron.  The  title  to 
the  land  vested  In  the  Infant  son,  Thomas 
Cambron,  subject  to  the  life  estate  of  D.  C. 
Cambron.  Thomas  Cambron  died  In  the  year 
1894,  and  left  surviving  him  as  his  only  heir 
at  law  his  maternal  grandmother,  Mary  Iisn- 
caster.  Mary  liancaster  died,  and  left  sur- 
viving her  as  her  only  heirs  at  law  J.  R. 
Lancaster,  Jr.,  Miles  Lancaster,  Addle  Mat- 
tingly,  Susan  Cough,  Llllle  Elder,  Susan  Lan- 
caster, James  Lancaster,  Eva  Mulligan,  Mar- 
tin Lancaster,  and  Charles  Lancaster,  who 
became  the  owners  of  the  91  acres  of  land, 
subject  to  the  life  estate  of  D.  C.  Cambron. 

On  August  25, 1905,  D.  C  Cambron  convey- 
ed to  his  nephew,  Leslie  Cambron,  his  life 
estate  in  the  91  acres  of  land  by  deed  record- 
ed in  the  Daviess  county  clerk's  office  in 
Deed  Book  No.  79,  at  page  416.  Some  time  in 
the  spring  of  1910  J.  R.  Lancaster,  Jr., 
through  his  brother,  MUes  Lancaster,  began 
negotiations  with  D.  C.  Cambron  for  the 
purchase  of  the  latter's  life  estate.  D.  C 
Cambron  offered  to  take  $2,500  for  bis  inter- 
est In  the  land.  On  November  26,  1910,  J.  R. 
Lancaster,  Jr.,  wrote  a  letter  to  D.  C.  Cam- 
bron, accepting  the  offer  theretofore  made, 
and  agreeing  to  pay  him  91,500  on  January 
1,  19U,  and  $1,000  on  January  1,  1912.  In 
this  letter  reference  was  made  to  the  fact 
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tbat  tbe  legal  title  was  In  LesUe  Cambron, 
and  that  Leslie  wanted  $50  for  hia  Interest 
▲  few  days  later  Miles  Lancaster  went  to 
LesUe  Cambron  and  represented  to  Mm  tliat 
J.  B.  Lancaster,  Jr.,  had  purchased  from  D. 

C.  Cambron  the  latter's  life  estate,  and  had 
agreed  with  D.  G.  Cambron  on  the  purchase 
price  to  be  paid.  Thereupon  LesUe  Cambron 
and  wife  executed,  acknowledged,  and  deliv- 
ered  to  J.  S.  Lancaster,  Jr.,  a  deed  convey- 
ing tbe  land  in  controversy.  The  deed  was 
dated  December  7,  1010,  and  was  thereafter 
recorded  In  the  county  clerk's  office  of  Dav- 
iess County. 

On  December  6,  1912,  plaintiff,  D.  C.  Cam- 
bron, brought  this  action  against  J.  R.  Lan- 
caster, Jr.,  to  recover  the  agreed  considera- 
tion. Liancaster  defended  on  the  ground 
that  plaintlfF  had  conveyed  his  life  interest 
to  Leslie  Cambron  for  tbe  fraudulent  pur- 
IKMe  of  cheating,  hindering,  and  delaying  his 
creditors,  and  that,  at  the  time  he  made  the 
purchase  from  plaintiff,  plaintiff  had  no  right, 
title,  or  interest  In  or  to  the  land,  and  there- 
fore nothing  to  sell  or  convey.  As  another 
ground  of  defense,  Lancaster  also  pleaded 
tbat  the  contemplated  purchase  by  him  from 
plaintiff  was  In  fact  abandoned,  and  that 
daring  the  summer  of  1911  plaintiff  agreed 
to  take  $1,500  for  his  interest  in  the  land. 
It  was  also  pleaded  that  the  consideration  for 
this  latter  agreement  was  the  fact  that,  be- 
tween the  date  when  plalntifTs  original  prop- 
osition of  sale  was  accepted  and  the  date  of 
the  subsequent  sale,  plaintiff  had  collected 
the  rent  of  $350  a  year  due  on  the  premises, 
and  that  during  that  time  the  premises  had 
been  badly  damaged  by  plaintiff's  tenant. 
Tbe  allegations  of  the  answer  were  denied  by 
reply.  The  case  was  tried  by  the  court, 
without  tbe  Intervention  of  a  Jury. 

Tbe  court  found,  as  a  matter  of  fact,  that 

D.  C.  Cambron  owned  a  life  estate  in  the  91 
acres  of  land,  and  that  the  land  was  worth 
about  $7,000.  He  also  found  that  defendant 
purchased  plaintiff's  life  estate  on  November 
26,  1910,  for  the  sum  of  $2,600,  of  which  $1,- 
600  was  to  be  paid  January  1,  1911,  and  $1,- 
000  of  which  was  to  be  paid  January  1,  1912. 
He  also  found  that  Leslie  Cambron  held  tbe 
legal  title  to  the  land,  and  conveyed  that  title 
to  the  defendant  on  December  7,  1910.  He 
also  made  the  following  findings  of  fact: 
When  the  land  was  conveyed  to  the  defend- 
ant, it  was  occupied  by  a  tenant  of  tbe 
plaintiff  under  a  five-year  lease,  which  was  to 
expire  January  1, 1912.  There  was  no  agree- 
ment between  the  plaintiff  and  the  defendant 
concerning  the  rent  contract  The  tenant  was 
to  pay  for  the  farm  for  the  year  1911,  $300. 
Plaintiff  did  not  reserve  to  himself  the  rent 
for  1911.  The  defendant  had  paid,  or  would 
be  compelled  to  pay,  to  Leslie  Cambron  the 
snm  of  $50.  The  land  was  damaged  in  the 
nim  of  $60.  The  deed  made  by  plaintiff  to 
his  nephew,  Leslie  Cambron,  was  made  for 
the  fraudulent  purpose  of  preventing  tbe 
credttors  of  plaintiff  from  subjecting  his  In- 
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terest  in  tbe  land  to  the  payment  of  their 
debts. 

From  the  foregoing  findings  of  fact,  the 
court  concluded  tbat  the  purchase  price  should 
be  abated  to  the  extent  of  $400.  Plaintiff 
was  thereupon  given  Judgment  for  $1,100, 
with  interest  from  January  1,  1911,  and  for 
$1,000,  with  Interest  from  January  1,  1912. 
Defendant  appeals,  and  plaintiff  prosecutes 
a  cross-appeal. 

[1]  1.  It  is  first  Insisted  tbat  the  trial  court 
erred  in  its  findings  as  to  the  time  and  terms 
of  the  sale.  Defendant  did  introduce  some 
evidence  tending  to  show  that  his  first  offer 
to  plaintiff  was  predicated  on  bis  being  able 
to  sell  tbe  land  to  other  parties,  and,  baring 
failed  in  this  attempt  the  sale  was  abandon- 
ed. Thereafter  he  wrote  to  plaintiff,  and 
plaintiff  agreed  to  accept  $1,500  for  his  in- 
terest In  the  land.  As  a  matter  of  fact  bow- 
ever,  the  offer  of  November  26,  1910,  was  ac- 
cepted. Tbe  trade  was  consummated  by  the 
deed  of  December  7,  1910.  On  May  8,  1911, 
defendant  sold  tbe  farm  to  I.  C.  Winstead. 
Plaintiff  denies  that  there  was  any  subse- 
quent agreement  to  accept  $1,500.  It  is  by 
no  means  probable  that  after  the  terms  had 
been  agreed  on,  and  the  deed  executed,  and  a 
resale  made  by  defendant  plaintiff  agreed 
to  an  abatement  of  the  purchase  price.  We 
therefore  conclude  that  the  evidence  on  this 
question  fully  supports  the  finding  of  the 
trial  court 

[2]  2.  The  trial  court  found,  and  the  evi- 
dence conclusively  shows,  that  in  the  year 
1905  plaintiff,  who  was  then  in  litigation 
with  his  second  wife,  conveyed  his  interest 
tn  the  property  in  question  to  bis  nephew, 
Leslie  Cambron,  for  the  purpose  of  defeating 
his  wife's  claim  for  alimony.  Defendant 
insists  that,  as  the  property  was  conveyed 
by  plaintiff  to  Leslie  Cambron  for  the  fraudu- 
lent purpose  of  defeating  his  creditors,  plain- 
tiff had  no  title  at  tbe  time  of  the  contract 
of  sale  or  the  execution  of  the  deed,  «nd 
that  therefore  equity  will  not  aid  plaintiff  in 
any  way  in  an  effort  to  make  the  fraud  re- 
sult to  his  own  benefit  Jones'  Adm'r  v.  Jen- 
kins, 83  Ky.  896,  7  Ky.  Law  Hep.  408.  True, 
we  have  held  in  a  number  of  cases  that 
where  a  debtor  conveys  property  in  secret 
trust  for  the  fraudulent  purpose  of  defeating 
his  creditors,  courts  will  not  decree  a  restora- 
tion of  the  property,  but  will  leave  the  gran- 
tor exactly  where  he  has  placed  himself  (Car- 
son V.  BelUes,  121  Ky.  294,  89  S.  W.  208,  28 
Ky.  Law  Rep.  272,  1  L.  R.  A.  [N.  S.]  1007; 
Lankford  v.  Lankford  [Ky.]  117  S.  W.  962 ; 
Coleman  v.  Coleman,  147  Ky.  383,  144  S.  W. 
1,  30  L.  R.  A.  [N.  S.]  193 ;  Shamo  Y.  Benja- 
min's Adm'r,  156  Ky.  373,  159  S.  W.  798); 
yet  tbat  principle  has  no  application  to  the 
facts  of  tbls  case.  This  is  not  a  contest  be- 
tween plaintiff  and  bis  grantee,  or  between 
the  plaintiff  and  bis  creditors.  Plaintiff's 
nephew  did  not  dedlne  to  restore  the  prop- 
erty, or  to  make  the  deed.  Had  he  done  so, 
equity  would  have  refused  plaintiff  any  re- 
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Ilef  80  far  as  his  nephew  or  creditors  were 
concerned.  For  the  purpose  of  carrying  out 
the  contract  between  plaintiff  and  defendant, 
the  nephew  yclontarlly  made  the  deed  direct 
to  defendant.  The  effect  Is  the  same  as  If  he 
had  first  conveyed  to  plaintiff,  and  plaintiff 
had  then  conveyed  to  defendant.  The  trans- 
action between  plaintiff  and  defendant  Is 
not  tainted  by  fraud.  The  contract  of  sale 
having  been  executed,  and  defendant  having 
acquired  title,  and  this  particular  transac- 
tion being  free  from  fraud,  defendant  cannot 
refuse  payment  of  the  pnrcbase  price  merely 
because  several  years  before  plaintiff  had 
conveyed  the  property  to  his  nephew  for  the 
fraudulent  purpose  of  defeating  his  creditors. 

[3]  3.  By  cross-appeal,  plaintiff  questions 
that  part  of  the  Judgment  giving  defendant 
credit  for  the  sum  of  $400.  Subsection  4,  S 
97,  Civil  Code,  provides:  "A  defendant  shall 
not  have  Judgment  upon  a  set-off  or  counter- 
claim, unless  the  caption  of  the  answer  con- 
tain the  words,  answer  and  set-off,  or  the 
words,  answer  and  counterclaim ;  but  a  mis- 
description in  the  caption,  of  the  nature  of 
the  defendant's  claims,  shall  not  prevent  him 
from  having  Judgment;  nor  shall  a  plaintiff 
have  Judgment  upon  a  counterclaim  unless 
the  caption  of  his  reply  contain  the  words, 
reply  and  counterclaim." 

In  construing  this  section,  it  has  been  held 
that,  though  the  answer  does  not  contain  the 
words  "answer  and  counterclaim"  or  "answer 
and  set-off,"  yet,  U  the  facts  alleged  are  suf- 
ficient to  constitute  an  answer  and  counter- 
claim or  an  answer  and  set-off,  and  plaintiff 
Joins  issue  thereon,  this  will  constitute  a 
waiver  of  tils  right  to  object  to  the  pleading, 
because  of  its  failure  to  contain  the  words 
"answer  and  counterclaim"  or  "answer  and 
set-off."  Cason  v.  Cason,  79  Ky.  558,  3  Ey. 
Iaw  Rep.  867;  Nutter  v.  Johnson,  80  Ky. 
426,  4  Ky.  Law  Rep.  305;  Lacey  v.  Lacey, 
05  Ky.  110,  23  S.  W.  673,  16  Ky.  Law  Bep. 
439. 

In  the  present  case  the  answer  does  not 
contain  the  words  "answer  and  counterclaim" 
or  the  words  "answer  and  set-off,"  nor  does 
it  allege  any  facts  suUlcient  to  constitute  a 
counterclaim  or  set-off.  It  does  not  aslc 
Judgmoit  over.  It  simply  alleges  the  aban- 
donment of  the  sale  made  by  plaintiff  to  de- 
fendant In  Noveml>er,  1910,  and  consummat- 
ed by  the  deed  of  December,  1910,  and  the 
subsequent  agreement  by  plaintiff  to  accept 
the  sum  of  $1,500  for  bis  interest  in  the  land. 
The  fact  that  plaintiff  was  to  collect  the  $360 
rent  for  the  year  1911,  and  the  further  fact 
tliat  the  premises  had  been  badly  Injured 
by  plaintiff's  tenant,  constituted,  it  is  alleged, 
the  consideration  for  the  subsequent  agree- 
ment. Moreover,  there  was  no  proof  on  the 
question  of  damag^,  and  no  proof  on  the 
question  of  who  was  to  receive  the  rent,  ex- 
cept that  given  by  plaintiff  to  the  effect  that 
he  told  defendant's  agent  that  iwssesslon  of 


the  land  could  not  be  givoi  until  January  1, 
1912.  There  being  no  plea  of  payment,  and 
no  snfliclent  pleading  or  proof  either  of  a 
counterclaim  or  set-off,  we  conclude  that  the 
trial  court  erred  In  allowing  a  reduction  of 
$400  from  the  purchase  price. 

Judgment  affirmed  on  original  appeal  and 
reversed  on  cross-appeal,  with  directions  to 
enter  Judgment  In  conformity  with  this  opin- 
ion. 


LOBTOITS  ADM'B  v.  CINCINNATI,  N.  O. 
&  T.  P.  BX.  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    April  16, 
1914.) 

BaIUIOADS  ({  398*)— INJUBT  TO  Tbbsfassbbs 
— DiSCOVEBED  PkRIL. 

Decedent,  a  trespasser  on  defendant's  north- 
bound track,  was  observed  by  the  engineer  of 
an  approaching  passenger  train,  who  sounded 
the  alarm  whistle,  whereupon  decedent  crossed 
to  the  opposite  track,  when  he  was  almost  im- 
mediately struck  by  a  train  approaching  from 
the  rear  on  that  track  and  lulled.  The  only 
persons  in  the  engine  that  struck  him  were  the 
fireman  and  engineer.  The  engineer  did  not  see 
him  at  all,  and  the  fireman  testified  that  he  did 
not  see  decedent  until  the  engine  was  right  on 
him,  when  witness  at  once  notified  the  engineer, 
who  immediately  applied  the  brakes  and  stop- 
ped the  train  withm  a  short  distance,  after 
decedent  had  been  struck.  Held,  that,  decedent 
being  a  trespasser,  defendant  was  only  bound 
to  exercise  ordinary  care  to  prevent  injuring 
him  after  his  peril  was  discovered,  and  that  the 
evidence  did  not  show  a  breach  of  such  duty. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1366,  1368-1363;  Dec.  Dig.  | 
398.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Ejqulty  Division. 

Action  by  John  Lorton's  Administrator 
against  the  Cincinnati,  New  Orleans  &  Tex- 
as Pacific  Railway  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

O.  M.  Rogers,  of  Covington,  for  aiqpellant 
Calvin  &  Oaivln,  of  Clndnnatt,  Ohio,  for  ap- 
pellees. 

GABROLIi,  J.  John  Lorton,  wbUe  walk- 
ing on  the  track  of  the  appellee  company, 
was  strudc  and  killed  by  one  of  its  trains. 
In  this  suit  by  the  admijiistrator  to  recover 
damages  for  the  death  of  his  intestate,  there 
was  a  directed  verdict  in  favor  of  the  appel- 
lee company,  and  the  correctness  of  this  rul- 
ing of  the  trial  court  is  the  only  question  we 
are  called  upon  to  review. 

It  is  conceded  that  Lorton  was  a  trespass- 
er, and  the  only  ground  of  negligence  charged 
or  relied  upon  is  that  his  peril  was  discover- 
ed by  the  trainmen  in  time  to  avoid  striking 
him.  At  the  place  where  he  was  struck  and 
killed  the  company  had  a  double  track  rail- 
road. On  one  track  north-bound  trains  ran, 
and  on  the  other  south-bound  trains.  On  the 
occasion  In  question  Lorton  was  walking 
south  on  the  north-bound  track,  on  which  a 
passenger   train   was  coming    toward   him. 
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The  engibeer  of  the  passenger  train,  seeing 
I«rton  on  the  track  walking  toward  the 
train,  became  apprehensive  that  he  did  not 
appreciate  the  danger  he  was  in,  and  sonnd- 
ed  the  alarm  whistle.  When  the  whistle  was 
Bonnded,  Lorton  went  from  the  north  track 
to  the  Bouth-bonnd  track,  and  almost  Imme- 
diately after  he  stepped  on  this  track  he  was 
stmdc  by  an  en{^e  going  south  on  the 
soutli-bound  track.  The  only  persons  In  the 
engine  that  stmck  him  were  the  fireman  and 
engineer.  The  engineer  did  not  see  him  at 
all  before  he  was  struck,  as  Lorton  stepped 
on  the  track  on  the  fireman's  side  of  the  en- 
gine. The  fireman  testifies  that  he  did  not 
see  Lorton  until  the  eng^e  was  within  10  or 
12  feet  of  him,  and  he  at  once  notified  the 
engineer,  who  Immediately  applied  the  brakes 
and  stopped  the  train  after  it  had  run  a 
short  distance. 

The  engineer  of  the  passenger  train  said 
that:  "When  I  saw  the  man  on  the  track  I 
blew  the  whistle.  He  raised  his  head  up  and 
'  stepped  off  the  track  towards  the  other  main 
track.  I  never  did  know  whether  he  got  on 
or  not  We  went  on  about  our  business. 
Seems  like  he  bad  not  hardly  stepped  off  the 
track  before  there  was  a  work  train  coming 
around  the  curve,  going  south.  That  was 
the  last  I  knowed  of  It  untU  we  got  to  Cin- 
cinnati. I  think  I  was  in  two  or  three  car 
lengths  of  him  when  he  stepped  off  the 
tra<*." 

A  passenger  who  was  seated  in  the  rear 
coach  of  the  passenger  train  said  he  was 
looking  out  the  window  and  saw  a  man 
"walking  along,  going  south.  He  had  a  bas- 
ket on  his  arm ;  had  a  gray  suit ;  and  about 
three  seconds  later  an  engine  and  caboose 
passed  the  window.  I  looked  out  and  Just 
as  I  looked  out  I  saw  the  man  whirled  to  the 
Bide ;  he  was  hit" 

Reed,  another  passenger  on  the  train,  gave 
substantially  the  same  evidence. 

During  his  examination  as  a  witness  for 
the  plaintiff  the  fireman  was  asked  If,  when 
he  walked  back  to  where  the  body  of  Lorton 
was  lying  immediately  after  the  train  stop- 
ped, he  did  not  say,  in  the  presence  of  some 
•parties  who  were  tiiere,  that  "I  saw  the  man 
when  he  stepped  out  of  the  way  of  the  com- 
muter, or  north-bound  train,  and  told  the 
engineer  two  times  to  stop  Ills  train  or  he 
would  strike  a  man,  and  tf  he  had  listened  to 
me  or  obeyed  my  notice  the  man  would  not 
have  been  stmck  or  injured"?  To  this  ques- 
tion he  answered,  "No." 

After  this  Russell  Collins  was  called  as  a 
witness,  and  after  testifying  that  he  was  on 
tile  train  that  struck  Lorton,  and  was  one 
of  the  first  persons  to  get  to  him  after  the 
train  stopped,  he  was  asked  tf  he  heard  the 
fireman.  Steers,  make  a  statement  when  he 
came  back  to  where  Lorton  was  lying,  and 
he  answered:  "I  don't  know  whether  he  made 
any  statement  of  seeing  the  man,  but  he  said 
he  told  the  engineer  twice  he  was  going  to 


hit  the  man;  that  Is  the  only  statement  I 
heard  him  make.  Q.  Do  you  recall  whether 
he  made  any  statement  about  seeing  the 
man  when  he  stepped  out  of  the  way  of  the 
commuter,  or  a  statement  of  similar  Import? 
A.  No,  sir;  no  statement  of  that  Idnd.  The 
only  thing  be  made  a  statement  of,  he  said 
he  told  the  engineer  twice  he  was  going  to 
hit  the  man.  Q.  Did  he  make  any  statement 
to  you  about  where  he  first  saw  the  man? 
A.  No,  sir.  Q.  I  will  ask  you  to  state  to  the 
Jury  whether  the  fireman  at  the  time  of  this 
accident  made  any  statement  about  when  he 
first  saw  tills  man  on  that  morning.  A.  He 
Just  made  the  remark,  he  said  he  seen  him 
step  over,  and  told  the  engineer  twice  he  was 
going  to  hit  the  man.  That's  the  remark  he 
made  when  be  came  back  down  where  he 
was." 

Keeping  In  mind  that  the  company  did  not 
owe  deceased  any  duty  except  to  exercise 
ordinary  care  to  prevent  injury  to  him  after 
his  peril  was  discovered,  it  is  very  dear 
that  the  trial  court  correctly  ruled  that  the 
evidence  we  have  related  was  not  sufildent 
to  take  the  case  to  the  Jury.  There  was  no 
evidence  whatever,  either  direct  or  circum- 
stantial, from  wMch  It  could  be  reasonably 
inferred  that  the  danger  of  the  deceased 
was  discovered  or  brought  to  the  notice  of 
the  engineer  in  time  to  avoid  the  injury  to 
him. 

If  it  should  be  assumed  that  the  statement 
made  by  the  fireman  was  competent  as  a 
part  of  the  res  gestte,  a  question  which  we 
do  not  find  It  necessary  to  decide,  it  does 
not  tend  to  show  that  the  engineer  knew  ot 
the  presence  of  Lorton  in  time  to  have 
avoided  striking  him.  It  is  quite  evident 
that  the  deceased  came  upon  the  south-bound 
track  unconscious  of  the  presence  of  the  train 
upon  that  track,  and  that  he  had  barely  got- 
ten on  the  track  when  he  was  struck. 

The  Judgment  Is  affirmed. 


BUCKNER  V.  KBLLT  et  aL 

(Court  of  Appeals  of  Kentucky.    April  16^ 
1914.) 

FoBciBus    Entry   and   Dbtainxb    (|    21*)  — 
TBAVxasB— Dismissal. 

In  a  proceeding  in  which  defendant  was 
charged  with  the  forcible  detention  of  a  house 
and  lot  in  May,  1912,  the  county  judge  found 
against  defendant^  who  thereupon  filed  his  trav- 
erse in  the  circuit  court  and  executed  a  trav- 
erse bond,  cooditiooed  to  pay  plaintiffs  .the 
costs  of  the  proceeding  and  all  damages  caused 
by  the  traverse  if  not  prosecuted  with  effect. 
On  the  trial  it  was  shown  by  an  amended  state- 
ment that,  while  the  traverse  was  pending  in  tiie 
circuit  court,  a  ,writ  of  possession  was  issued 
from  that  court  m  a  suit  there  pending  between 
the  same  parties,  by  virtue  of  which  plaintiffs 
were  put  in  possession  of  the  property.  Held, 
that  the  conrt  erred. in  diimissing  the  traverse: 
it  not  appearing  that  the  judgment  in  the  cir- 
cuit court  suit  determined  in  any  manner  or 
form  whether  defendant  was  guilty  of  the  forci- 
ble detainer  complained  of  in  May,  1812,  since 
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h«  waa  entitled  to  a  trial  of  hia  traverse,  lo 

that  he  might  be  relieved  of  the  obligatioii  aa- 

anmed  in  the  traverse  bond,  if  found  not  gnlltr. 

[Ed.  Note.— For  other  cases,  see  Forcible  Bn- 

Sr  and  Detainer,  Cent.  Dig.  |{  93-104;    Dec. 
f.  i  21-*] 

Appeal  from  Clrcnlt  Court,  Boone  County. 
Forcible  entry  and  detainer  proceeding  by 
H.  Kelly  and  another  against  J.  C.  Bnckner. 
From  a  Judgrment  dismissing  defendant's 
traverse,  he  appeals.  Reversed,  with  direc- 
tions. 

S.  W.  Tolin,  of  Burlington,  for  appellant 
D.  E.  Castleman,  of  Covington,  for  appellee. 

CARROm  J.  On  June  19,  1912,  a  writ 
of  forcible  detainer  on  belialf  of  appellees 
was  issued  by  the  county  judge  of  Boone 
county  against  the  appellant,  charging  him 
with  the  forcible  detention  of  a  house  and 
lot  in  May,  1912.  In  September,  1912,  there 
was  a  trial  of  the  wilt  before  the  county 
Judge,  and  the  appellant,  then  defendant  in 
the  writ,  was  found  guilty  of  the  forcible 
detainer  complained  of.  On  the  same  day 
the  appellant  executed  a  traverse  bond  and 
filed  his  traverse  in  proper  time  in  the  Boone 
circuit  court  It  seems  that  when  the  trav- 
erse came  up  for  trial  in  the  circuit  court 
In  April,  1913,  it  was  continued  until  Au- 
gust 15,  1913,  on  which  last-named  day  the 
plaintiffs  In  the  forcible  detainer  filed  an 
amended  statement  showing  that  after  the 
trial  In  the  country,  and  while  the  traverse 
was  pending  in  the  circuit  court  there  is- 
sued from  the  circuit  court  a  writ  of  posses- 
sion, in  a  case  pending  In  the  circuit  court 
in  wliich  the  plaintiffs  in  the  forcible  de- 
tainer proceeding  were  plaintiffs  and  the  de- 
fendant in  the  forcible  detainer  proceeding 
was  a  defendant  and  by  virtue  of  this  writ 
which  was  Issued  on  April  5,  191S,  the  sher- 
iff to  whom  It  was  directed  placed  the  plain- 
tiffs in  the  writ  in  possession  of  the  prop- 
erty on  May  3,  1913.  The  property  which 
the  plaintiffs  were  placed  in  the  possession 
of  by  virtue  of  the  writ  was  the  same  prop- 
erty involved  in  the  forcible  entry  and  de- 
tainer proceeding.  When  this  statement  ac- 
companied by  the  record  showing  the  issual 
of  the  writ  and  the  execution  thereof,  was 
filed,  the  court  in  August  1913,  entered  a 
Judgment  dismissing  the  traverse  and  ad- 
judging the  costs  against  the  plaintiff  in  the 
traverse.  From  this  Judgment  the  plaintiff 
prosecutes  this  appeal. 

Under  this  state  of  facta,  the  only  ques- 
tion for  decision  Is:  Should,  the  court  have 
dismissed  the  traverse  or  proceeded  to  a 
trial  of  it  without  reference  to  the  suit  be- 
tween the  same  parties  pending  in  the  Boone 
circuit  court  or  the  Judgment  or  writ  of  po»- 
session  therein? 

The  only  issue  In  the  forcible  detainer 
proceeding  was:  Did  the  defendant,  Buck- 
ner,  forcibly  detain  from  the  Kellys,  in  May, 
1912.   tlie  property  described  in  the  writ? 


When  this  proceeding  came  on  for  trial  be> 
fore  the  county  Judge  in  September,  1912. 
he  found  that  Buckner  was  guilty  of  tlie 
forcible  detainer  complained  of,  and  there- 
upon Buckner  executed  a  traverse  t>ond  in 
which  he  obligated  himself,  with  good  sure- 
ties,  "to  pay  to  the  said  M.  Kelly  and 
Carrie  Kelly  the  costs  of  said  proceeding  and 
all  damages  caused  to  them  by  said  traveise 
if  not  prosecuted  with  effect"  ' 

When  the  circuit  court  dismissed  in  the 
manner  and  for  the  reason  stated  this  trav- 
erse, there  was  imposed  upon  Buckner  and 
his  sureties  in  the  traverse  bond  an  obliga- 
tion to  pay,  as  stipulated  in  the  bond,  "the 
costs  of  said  proceeding  and  all  damages 
caused  to  them  by  said  traverse.  If  not  pros- 
ecuted with  effect."  We  think  the  court  err- 
ed in  dismissing  the  traverse.  The  fact  that 
subsequent  to  the  traverse,  the  plaintiff  in 
the  traverse  proceeding  was  placed  in  posses- 
sion of  the  property  under  a  writ  issued  in 
another  case  did  not  have  the  effect  of  work- 
ing a  dismissal  of  the  traverse  proceeding  or 
of  disposing  with  the  necessity  of  a  trial 
thereof.  The  traverser  was  entitled  to  have 
a  trial  of  his  traverse  in  the  circuit  court 
and  to  have  It  determined  whether  he  was 
guilty  of  the  forcible  detainer  charged,  so 
that  if  found  not  guilty,  he  might  be  reliev- 
ed of  the  obligation  assumed  in  the  traverse 
bond. 

The  Judgment  in  the  circuit  court  suit  did 
not,  so  far  as  this  record  discloses,  deter- 
mine In  any  manner  or  form  whether  Buck- 
ner was  guilty  of  the  forcible  detainer  com- 
plained of  in  May,  1912.  It  was  merely  an 
adjudication  that  in  April,  1918,  the  Kellys  ' 
were  entitled  to  the  possession  .of  the  prop- 
erty involved  in  the  forcible  detainer  pro- 
ceeding. Whether  they  were  entitled  to  the 
possession  of  this  property  in  May,  1912,  re- 
mains to  be  determined  in  a  trial  of  the 
forcible  detainer  case. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  the  circuit  court  to  hear  and 
dispose  of  the  traverse. 


WYATT'S  TRUSTEES  et  aL  ▼.  GRIDBR  et  al. 

(Court  of  Appeals  of  Kentucky.    April  17, 
1914.) 

1.  IRVAHTS    ({    39*)— SaUE    or   RSAI,   ESTAIB— 

JuBiSDionoM  or  Equity. 

The  power  of  a  court  of  equity  to  sell  an 
infant's  realty  is  statutory,  and  the  statute 
must  be  strictly  complied  with,  to  divest  the 
infant  of  title. 

[Ed.    Note.— For    other    cases,   see    Infants, 
Cent  Dig..  ({  85-89 ;   Dec  Dig.  {  39.*] 

2.  INTAKTS  (J  39*)  —  Sam  or  Rbaltt  —  Ap- 
pointment or  GUABDiAN  AD  Litem. 

Civ.  Code  Prac:  |  489,  provides  that  an  in- 
fant's estate  in  real^  may  be  sold  by  a  court 
of  equity:  (1)  For  payment  of  anv  debt  of  his 
ancestor  or  devisor  with  which  ne  is  legally 
chargeable  in  an  action  brought  a^nst  him 
pursuant  to  section  428,  or  in  an  action  against 
him  by  a  creditor  of  the  ancestor ;   (2)  for  pay- 
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raent  of  his  debt  in  an  action  against  him  by 
his  creditor;  and  (8)  in  an  action  by  a  guard- 
ian against  Ms  ward  for  a  sale  of  realty  for 
the  ward's  maintenance  and  education.  Held, 
that  the  statute  contemplates  that  the  suit  shall 
be  bronght  against  the  infant  in  each  case,  so 
tliat,  wltere  land  devised  in  trust  for  the  sup- 
port and  educati<»i  of  infants  was  sold  on  an 
ex  parte  petition  by  the  trustee  and  others,  to 
pay  decedent's  debts  and  provide  for  the  main- 
tenance of  the  Lofants,  without  serving  the 
infants  with  process,  or  summoning  any  one 
for  them,  or  appointing  a  guardian  ad  litem  to 
defend  for  them,  the  sale  was  void,  and  was 
not  validated  by  a  subsequent  agreement  by 
tliree  of  tibe  children  who  had  arrived  at  age  to 
advise  that  the  sale  be  confirmed. 

lEid.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  H  85-89:    Dec.  Dig.  i  39.*] 

Appeal  from  Circuit  Court,  Warren  Oounty. 

Action  by  Edgar  Orider  and  anotlier 
against  Lena  Wyatt's  Trustees,  and  others. 
rrom  a  Judgment  for  plalntUIs,  defendants 
appeal.     Afiirmed. 

B.  F.  Procter,  of  Bowling  Green,  for  ap- 
pellants. John  B.  Grlder,  of  Bowling  Green, 
for  appellees. 


C1.AT,  0,  In  the  year  1911  Laura  Wyatt, 
a  resident  of  Warren  county,  Ky.,  died  tes- 
tate, leaving  surviving  her  the  following 
cbUdren:  Porter  Wyatt,  Lola  Wyatt,  Lena 
Wyatt,  Edna  Wyatt,  and  Elsie  Wyatt  Por- 
ter Wyatt  and  Lola  Wyatt  were  of  age.  Lena 
Wyatt,  Edna  Wyatt,  and  Elsie  Wyatt  were 
Infants. 

Laura  Wyatt's  will,  which  was  probated  by 
tile  Warren  county  court,  is  as  follows: 

"I,  Laura  Wyatt,  being  of  souda  mind  and 
disposing  memory  do  make  this  my  last 
will  and  testament  as  follows: 

"1.  I  want  all  my  Just  debts  paid. 

"2.  I  want  my  trustee  nameA  hereafter 
to  use  all  my  property  for  the  maintenance, 
support  and  education  of  my  two  Infant 
daughters,  tUl  they  are  educated  or  quit 
school — ^my  daughter,  Lena,  is  in  business. 

"3.  Subject  to  the  foregoing  provision,  I 
give  and  devise  to  my  five  children  in  equal 
parts  all  my  real  and  personal  estate  of 
every  kind  and  character,  to  be  heid  In  trust 
till  the  youngest  child  is  twenty-one  years 
of  age  and  then  divided  between  them  equal- 
ly, provided  that  If  three  of  my  children  be 
of  age  and  all  such  agree  that  it  would  be 
best  and  so  advise,  my  said  trustee  may  dis- 
pose of  said  property  and  give  the  said  three 
tbelr  Interest  and  retain  In  trust  and  all 
the  remainder  for  the  benefit  of  the  said 
other  Infants  till  they  arrive  at  age  respec- 
ttrdy. 

"4.  1  name  and  appoint  the  Potter-Mat- 
lock Trust  Company  the  executor  of  this  will 
and  trustee  of  my  said  children. 

"This  Sept  8,  1911." 

The  Potter-lfatlock  Trust  Company  quali- 
fied as  executor  of  the  will  and  trustee  of  the 
iiblldTen. 

On  January  81,  1918,  the  Potter-Matlock 


Trust  Company  and  all  the  children  of  Laura 
Wyatt,  and  the  Potter-MaUock  Trust  Com- 
pany as  trustee  for  Lena  Wyatt,  Edna  Wyatt, 
and  Elsie  Wyatt,  the  three  infants,  as  plain- 
tiffs, on  an  ex  parte  petition,  applied  to  the 
Warren  circuit  court  tor  the  sale  of  two 
houses  and  lots  located  In  Bowling  Green, 
Ky.,  for  the  purpose  of  paying  decedent's 
debts,  and  to  provide  for  the  maintenance 
and  education  of  the  infant  children.  It  was 
charged  in  the  petition  that  Laura  Wyatt 
left  debts  aggregating  about  $700,  and  that  a 
sale  of  the  houses  and  lots  was  necessary 
to  pay  the  debts,  and  to  educate  and  main- 
tain the  infant  children,  and,  unless  the  prop- 
erty was  ordered  sold,  the  creditors  would 
proceed  to  sue  and  sell  same. 

J.  Whit  Potter,  president  of  the  Potter- 
Matlock  Trust  Company,  who  testified  by 
deposition,  stated  that  the  children  had  no 
Income  except  the  rent  from  one  of  the  cot- 
tages. This  rent  was  not  sufficient  to  take 
care  of  them.  Since  their  mother's  death 
they  had  incurred  a  few  debts  for  coal, 
groceries,  and  other  family  supplies.  These 
debts,  together  with  the  debts  of  their  mother, 
amounted  to  about  $700.  Their  mother's 
debts  were  for  physicians'  bills,  burial  ex- 
penses, store  accounts,  coal,  etc.  Dnless  the 
property  was  ordered  sold,  there  wib  no  way 
to  pay  these  debta 

On  March  16,  1913,  the  property  was  or- 
dered sold  by  the  master  commissioner.  Ed- 
gar Grlder  became  the  purchaser  at  the  price 
of  $1,000.  In  the  meantime  the  master  com- 
missioner filed  a  report  of  liabilities.  This 
report  is  not  in  the  record.  On  May  23, 1913, 
the  sale  was  confirmed. 

On  October  6,  1913,  Edgar  Orider  and  O. 
E.  Speck,  plaintiffs,  brought  this  action 
against  the  children  of  Laura  Wyatt  and  the 
Potter-Matlock  Trust  Company,  as  trustee 
for  the  Infant  children,  for  the  purpose  of 
setting  aside  the  sale  and  canceling  the  sale 
bonds,  on  the  ground  that  the  Judgment  of 
sale  was  void.  It  Is  alleged  in  the  petition, 
and  shown  by  the  original  record,  that  three 
of  the  children  were  infants  at  the  time  of 
the  sale:  These  infants  were  not  made  de- 
fendants or  served  with  process,  nor  was  a 
guardian  ad  litem  appointed  to  defend  for 
them.  By  consent  of  the  parties,  this  action 
was  consolidated  with  the  action  in  which 
the  sale  was  made,  under  an  agreement 
whereby  the  new  action  was  to  be  treated 
as  a  motion  to  set  aside  the  sale  under  sec- 
tion 763  of  the  Code.  The  trust  company 
and  the  children  filed  an  answer  pleading 
that,  under  the  will  in  question,  the  trust 
company  had  the  right  to  sell  the  real  estate 
without  an  order  of  court  They  also  plead- 
ed that  at  the  time  of  the  filing  of  the  an- 
swer Lena  Wyatt  was  of  age,  and  that  said 
Porter,  Lola,  and  Lena  thereby  ratified  and 
confirmed  the  sale,  and  were  willing  for  the 
sale  to  stand.  A  demurrer  was  sustained  to 
the  answer,  and,  defendants  having  declined 
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to  plead  further,  the  sale  was  adjudged  void, 
and  the  sale  bonds  canceled.  From  that 
Judgment,  the  trust  company  and  the  chil- 
dren of  Laura  Wyatt  ai^jeal. 

[1]  Under  the  repeated  adjudications  of 
this  court,  powers  of  courts  of  equity  to  sell 
infants'  real  estate  are  statutory,  and  not 
inherent  In  every  case  the  statute  regulat- 
ing such  sales  must  be  followed,  and  a  strict 
compliance  therewith  is  necessary  in  order 
to  divest  the  infant  of  his  tiUe.  Walker  v. 
Smyser,  80  Ky.  620;  Hennlng  v.  Harrison, 
18  Bush,  723;  Meddis  v.  Bull,  18  S.  W.  6, 
13  Ky.  Law  Bep.  767;  Bullock  y.  Oudgell, 
77  8.  W.  1126,  25  Ky.  Law  Rep.  1413 ;  Hulse- 
wede  V.  Churchman,  111  Ky.  61,  63  S.  W.  1, 
23  Ky.  Law  Bep.  487. 

[2]  Authority  for  the  sale  In  question  must 
be  found,  if  found  at  all,  in  subsections  1,  2, 
and  3  of  section  489  of  the  CSvil  Code,  which 
are  as  foUows: 

"1.  For  the  payment  of  any  debt  or  lia- 
bility of  his  ancestor  or  devisor  with  which 
he  may  be  legally  chargeable,  in  an  action 
brought  against  him  pursuant  to  section  428 ; 
or  in  an  action  brought  against  him  by  a 
creditor  of  the  ancestor  or  devisor,  unless  it 
be  enjoined  pursuant  to  section  436. 

"2.  For  the  payment  of  his  debt  or  liabil- 
ity, in  an  action  brought  against  him  by  his 
creditor. 

"8.  In  an  action  by  a  guardian  against  his 
ward,  for  a  sale  of  the  estate  for  the  main- 
tenance and  education  of  the  ward." 

The  foregoing  sections  all  contemplate 
that  the  suit  shall  be  brought  against  the 
infant.  Here  the  suit  was  not  broa^t 
against  the  infants,  they  were  not  served 
with  process,  nor  was  any  one  summoned  for 
them  as  provided  by  section  62  of  the  Civil 
Code.  No  guardian  ad  litem  was  appointed 
or  made  defense  for  them.  Under  these  cir- 
cumstances, the  sale  was  void.  Womack  v. 
Loar,  11  S.  W.  438,  11  Ky.  Law  Bep.  6; 
Bartman  v.  Fast,  145  Ky.  ^02,  140  S.  W. 
649;  Tyler  v.  Jewell,  11  S.  W.  25,  10  Ky. 
Law  Rep.  887. 

2.  While  it  may  be  true  that  the  will  of 
the  testatrix  authorized  the  trustee  to  dis- 
pose of  the  property  In  question  if  three  of 
the  children  be  of  age  and  agree  that  it 
would  be  best,  and  so  advise,  Grider  did  not 
acquire  title  under  and  by  virtue  of  any 
sale  thus  made.  Whatever  title  he  acquired 
was  by  virtue  of  the  ex  parte  proceeding 
brought  by  the  trustee  and  the  children.  As 
the  Judgment  of  sale  in  that  case  was  void, 
the  subsequent  agreement  on  the  part  of 
the  tliree  children  who  had  arrived  at  age  to 
advise  that  the  sale  be  confirmed  did  not 
have  the  effect  of  validating  the  proceedings 
and  vesting  him  with  title.  In  order  for  the 
trustee  to  vest  a  purchaser  with  title  by  vir- 
tue of  the  authority  conferred  by  the  will,  it 
would  be  necessary  for  the  trustee  In  the 
first  Instance  to  proceed  in  accordance  with 
the  provisions  of  the  will.     This  was  not 


done.    The  chancellor  therefore  did  not  err 
in  sustaining  the  demurrer  to  the  answer. 
Judgment  afilrmed. 


INDIANA  QUABBIBS  CO.  v.  SIMMS  et  aL 

(Court  of  Appeals  of  Kentucky.    April  16, 
1914.) 

1.  Meohakics'  laxvB  (f  164*)— Statkmsht— 

"SWOBW  TO." 

The  term,  "sworn  to,"  In  Ky.  St  {  2468, 
requiring  a  lien  claimant  to  file  a  itatement  of 
the  amount  due,  description  of  the  propertyt 
etc.,  which  shall  be  subscribed  and  "sworn  to 
by  claimant,  implies  that  the  subscriber  has 
declared  upon  oath  the  truth  of  the  statement 
and  a  certificate  which  merely  recites  that 
claimant  "acknowledges  execution  of  the  fore- 
going notice  of  lien"  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  St  261-267 ;  Dec.  Dig.  S  154.»] 

2,  PlBADiNo  (i  312»)— Exhibits  —  Vabiancs. 

An  allegation  of  the  petition,  in  an  action 
to  establish  a  mechanic's  lien,  that  the  lien  state- 
ment was  Bwom  to  will  not  prevail  against  an 
exhibit  filed  with  the  petition  whidi  shows 
that  the  statement  was  not  sworn  to,  but  mere- 
ly acknowledged;  the  exhibit  controlling  the 
allegation. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  943,  946,  948;   Dec.  Dig.  {  312.«] 

Appeal  from  Circuit  Court,  Taylor  County. 

Action  by  the  Indiana  Quarries  Company 
against  J.  C.  Simms  and  others.  From  a 
Judgment  dismissing  the  petition,  plaintiff 
appeals.    AfiOrmed. 

W.  M.  Jackson,  of  Campbellsville,  for  ap- 
pellant W.  C.  McChord,  of  Springfield,  and 
H.  S.  Bohlnson,  of  Campbellsville,  for  appel- 
lees. 

HANNAH,  J.  The  Indiana  Quarries  Com- 
pany sued  Jos.  O.  Simms  and  the  Taylor  Na- 
tional Bank  In  the  Taylor  circuit  court,  to 
recover  the  sum  of  $516.83,  claimed  to  be  due 
to  it  from  said  Simms  for  a  quantity  of  build- 
ing stone,  and  asserting  and  seeking  the  en- 
forcement of  a  lien  against  the  property  of 
the  defendant  banli,  the  said  stone  having 
been  used  by  Simms  in  the  construction  of  a 
building  for  said  bank.  Judgment  went 
against  defendant  Simms  by  default;  and,  de- 
fendant bank's  demurrer  to  the  petition  being 
sustained  by  the  court,  and  plaintiff  company 
declining  to  plead  further,  its  petition  was 
dismissed,  whereupon  It  appeals. 

[1]  1.  One  ground  of  objection  to  the  suffi- 
ciency of  the  petition  relied  on  by  appellees 
is  that  while  it  is  alleged  in  the  petition  that 
the  statement  required  by  section  2468,  Ken- 
tucky Statutes,  to  be  filed  in  the  office  of  the 
clerk  of  the  county  court,  was  sworn  to  as 
required  by  the  statute,  yet  the  copy  of  the 
said  statement  filed  with  the  petition  as  an 
exhibit,  contradicts  this  allegation.  The  cer- 
tificate appended  to  the  statement  recites  that 
the  Indiana  Quarries  Company,  by  its  second 
vice  president,  "acknowledged  the  execution 
of  the  foregoing  notice  of  lien."    This  is  not 
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sufficient  to  show  that  the  statement  was 
sworn  to  as  required  by  law.  The  term 
"sworn  to"  implies  that  the  subscriber  shall 
have  declared  upon  oath  the  truth  of  the 
statement  to  which  his  name  Is  subscribed. 
This  the  certificate  fails  to  show. 

In  the  case  of  Schenectady  Contracting 
Oompany  v.  Schenectady  R.  Co.,  106  App. 
DlT.  336,  94  N.  T.  Supp.  401,  the  notice  of  lien 
was  not  verified,  but  in  place  ot  the  verifica- 
tion, the  plaintiff  attached  a  certificate  ot 
acknowledgment  thereto.  The  court  held 
that  this  notice  did  not  comply  with  the  stat- 
-nte  requiring  it  to  be  verified.  This  we  think 
the  correct  rule. 

[2]  The  allegation  of  the  petition  that  the 
statement  was  sworn  to  will  not  prevail 
against  the  exhibit  filed  with  the  petition, 
which  shows  that  it  was  not  sworn  to,  but 
merely  acknowledged.  The  exhibit  controls, 
notwithstanding  contrary  allegations  in  the 
pleading.  Keman  v.  Carter,  104  S.  W.  308, 
31  Ky.  Law  Rep.  865.  The  lower  court,  there- 
fore, properly  sustained  the  demurrer  to  the 
petition,  for  the  statement  or  notice  of  lien 
does  not  conform  to  the  statute,  and  conse- 
quently Is  Insufficient  to  create  a  lien  there- 
onder. 

Other  objections  to  the  sufficiency  of  the 
petition  are  suggested  by  appellee,  but  as  the 
•one  mentioned  is  fatal,  it  is  not  necessaiy  to 
pass  upon  the  others. 

Judgment  affirmed. 


COMMONWEALTH  v.  NANCE. 

(Conrt  of  Appeals  of  Kentucky.    April  17, 
1914.) 

IwFAWTS  (J  18*)— Plating  on  Pool  Tabucs— 

"SnoLAB." 
Ky.  St.  I  1972,  providing  that  if  the  owner 
or  person  in  control  of  "pigeonhole  tables"  or 
any  tables  aimilar  thereto  snail  knowingly  per- 
mit any  minor  unde  the  age  of  21  years,  without 
written  permission  of  his  parents  or  guardian, 
to  play  any  game  thereon  for  compensation  or 
reward,  shall  be  fined,  applies  to  ordinary  pool 
tables;  the  games  played  on  both  tables  being 
practically  identical,  and  the  word  "similar" 
not  only  meaning  "exactly  corresponding,"  but 
"having  a  general  likeness." 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
EKg.  I  14;   Dec.  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  7,  pp.  6515,  6616.] 

Appeal  ftom  Circuit  Court,  Hopkins 
County. 

Willis  Nance  was  indicted  for  misdemean- 
or, and,  from  a  directed  verdict  of  acquittal, 
the  Commonwealth  appeals.  Reversed  and 
remanded,  with  directions  to  grant  a  new 
triaL 

James  Oamett,  Atty.  Gen.,  Overton  S.  Ho- 
gan,  Asst  Atty.  Oen.,  and  John  L.  Grayot,  of 
Smithland,  for  the  Commonwealth.  Gibson 
A  Klncheloe,  of  Madlsonvllle,  for  appellee. 

TUBNEB,  J.  Section  1972  of  the  Ken- 
tucky Statutes  is  as  follows:    "If  any  person. 


being  the  owner  or  controller  of  the  tables 
called  'pigeonhole  tables,'  or  any  table  similar 
thereto,  or  any  billiard  table,  shall  knowing- 
ly suffer  or  permit,  for  compensation  or  re- 
ward, any  minor  under  the  age  of  twenty- 
one  years,  without  the  written  permission  of 
the  parent  or  guardian  of  said  minor,  or 
other  person  having  the  care,  custody  or  con- 
trol of  said  minor,  to  play  any  game  thereon, 
either  by  betting  or  not  betting,  or  shall 
knowingly  suffer  or  permit  any  person  to  bet 
upon  any  game  played,  every  such  person 
so  offending  shall  be  fined  for  each  offense 
one  hundred  dollars,  end  shall  forfeit  the 
right  and  privilege  of  again  keeping  such 
tables." 

The  indictment  in  this  case  was  under  that 
section,  and  charges  that,  "The  said  Nance, 

in  the  said  county  of  Hopkins  on day 

of  September,  1913,  and  before  the  finding  of 
this  indictment,  the  said  Willis  Nance  being 
then  and  there  the  owner  and  having  con- 
trol of  pool  tables  being  tables  similar  to 
tables  caUed  pigeonhole  tables  did  unlaw- 
fully, willingly,  and  knowingly  suffer  and  per- 
mit for  compensation  and  reward  Hubbard 
Cansler,  a  person  under  21  years  of  age,  to 
play  games  of  pool  on  said  tables  without 
permission  from  the  father,  mother,  or  guard- 
ian or  other  person  having  custody  or  control 
of  said  minor  authorizing  him  so  to  do."  At 
the  close  of  the  evidence  for  the  common- 
wealth the  lower  court  directed  the  Jury  to 
find  the  defendant  not  guilty,  being  of  opin- 
ion that  under  the  evidence  the  pool  table  In 
question  was  not  "similar"  to  a  pigeonhole 
table,  and  therefore  not  embraced  within  the 
terms  of  the  statute;  and  the  conmionwealth 
has  appealed. 

It  Is  admitted  that  the  defendant  was  at 
the  time  named  in  the  Indictment  the  licensed 
owner  and  controller  of  an  ordinary  pool 
table.  The  undisputed  evidence  is  that 
Cansler  was  a  minor,  and  played  pool  on  the 
pool  table  and  paid  defendant  therefor,  and 
that  he  had  no  written  pennlssion  from  any 
one  authorizing  him  to  play.  The  evidence 
showed  that  the  pool  table  so  owned  and  con- 
trolled by  defendant  had  four  legs,  and  was 
covered  by  a  cloth,  and  bad  rubber  cushions 
on  each  side  and  at  each  end,  and  that  there 
were  six  pockets  in  the  table,  one  at  each 
comer  and  one  In  the  center  of  each  side; 
that  the  game  of  pool  played  by  the  prosecut- 
ing witness  was  played  with  16  balls,  16  of 
which  were  numbered  from  1  to  16,  and  the 
other  was  known  as  the  cue  ball  without  any 
number;  that  in.  playing  the  game  a  cue  or 
stick  was  used,  and  the  game  was  played  by 
striking  the  cue  ball  with  such  cue  or  stick 
and  attempting  by  striking  another  ball  with 
the  cue  ball  to  put  it  in  one  of  the  pockets. 
The  evidence  also  showed  that  "pigeonhole 
tables"  are  tables  not  so  wide  as  pool  tables, 
and  longer,  but  with  four  legs,  and  with  rub- 
ber cushions  on  the  sides  and  ends,  and 
covered  with  cloth,  and.  Instead  of  having 
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pockets  at  eacb  comer  and  on  the  sides,  had 
a  number  of  holes  in  the  table  at  one  end 
and  certain  pegs  at  or  near  these  holes ;  that 
the  game  was  played  with  balls  and  a  cue, 
and,  instead  of  the  balls  being  numbered  as 
In  Qie  other  game,  the  holes  or  pockets  into 
which  the  balls  rolled  through  the  holes  are 
numbered.  It  appears  In  the  evidence  that 
in  playing  pool  the  player  may  shoot  from 
any  side  or  end  of  the  table  where  the  cue 
ball  may  happen  to  be  In  his  effort  to  put  the 
numbered  balls  into  the  pockets,  while  in 
playing  on  the  pigeonhole  table  he  la  re- 
quired to  shoot  altogether  from  one  end  of 
the  table.  In  each  game  it  Is  the  purpose  to 
put  the  balls  either  Into  the  pockets  or  the 
holes.  Each  table  is  constructed  along  the 
same  general  lines.  While  the  dimensions  of 
the  tables  are  different,  they  are  each  covered 
with  a  cloth,  and  they  are  each  surrounded  by 
rubber  cushions  to  g^ive  life  to  the  balls  when 
they  strike  them;  it  requires  in  each  game 
the  same  skill  and  practice  to  put  the  balls 
In  the  pockets  on  the  one  table  as  to  put  them 
into  the  holes  on  the  other  table;  and  in  a 
general  way  it  may  be  said  not  only  that  the 
tables  are  constructed  along  the  same  general 
lines,  but  that  the  games  played  upon  the 
tables  require,  in  a  general  way,  the  same 
sort  of  skill,  the  same  kind  of  practice,  and  a 
knowledge  of  the  same  character. 

Manifestly  it  was  the  purpose  of  tills  en- 
actment to  discourage  minors  from  frequent- 
ing such  places,  and  to  protect  them  from  the 
evil  habits  which  may  be  so  easily  contracted 
in  such  surroundings.  With  this  purpose  of 
the  statute  in  view,  and  considering  the  gen- 
eral similarity  between  the  two  games  of 
pool  and  pigeonhole,  it  cannot  be  said  with 
any  degree  of  reason  that  it  was  the  purpose 
of  the  statute  to  protect  them  from  the  play- 
ing of  pigeonhole  pool  and  not  to  protect 
them  from  the  playing  of  ordinary  16-baU 
pool.  Statutes  must  be  given  a  reasonable  in- 
terpretation, and  must  always  be  construed 
so  as  to  effectuate  the  purpose  of  their  enact- 
ment when  it  can  be  done  without  doing  vio- 
lence to  the  language  its^. 

Cyc.  vol.  36,  p.  467,  defines  "similar"  as  fol- 
lows: "Exactly  corresponding,  resembling  in 
all  respects;  precisely  like;  nearly  oon»- 
sponding;  resembling  in  many  respects; 
somewhat  like;  having  a  general  likeness; 
homogeneous;  uniform."  Xbe  lower  court 
gave  to  the  word  the  strict  interpretation 
Indicated  by  the  first  part  of  the  definition 
quoted  and  was  of  opinion  that  under  the 
evidence  a  pool  table  was  not  "similar"  to  a 
pigeonhole;  but  we  think,  looking  to  the 
plain  purpose  of  the  statute,  that  the  more 
liberal  definition  later  indicated  in  the  quota- 
tion shonld  be  adopted,  and  that  it  was  dear- 
ly in  the  mind  of  the  Legislature  to  embrace 
within  the  act  any  table  resembling  in  its 
general  characteristics  a  pigeonhole  table  up- 
on whidi  was  played  a  game  somewhat  sim- 


ilar to  or  alike  in  a  general  way  the  game 
played  upon  a  pigeonhole  table.  It  seems  to 
us  that  any  other  interpretation  of  the  stat- 
ute would  partially  defeat  its  purpose  and 
would  authorize  minors  to  frequent  places  of 
this  character  for  the  purpose  of  playing  a 
game  resembling  in  all  its  essential  features 
the  game  played  upon  a  "pigeonhole  table." 
If  the  evidence  is  substantially  the  same  up- 
on another  trial,  the  court  vrill  instruct  the 
Jury  that  a  pool  table  is  a  table  "similar"  to 
a  pigeonhole  table. 

The  judgment  Is  reversed,  with  directions 
to  grant  a  new  trial  and  for  farther  proceeds 
Ings  consistent  herewith. 


ELOER  V.  OmjTT.'t 

(Conrt  «f  Appeals  of  Kentucky.    April  18, 
1914.) 

1.  SAI.XS  (I  227*)— Trna  Passino. 

If  the  person  from  whom  defendant  pur- 
chased the  scales  owned  them,  subject  to  plain- 
tllTs  right  to  weigh  thereon  free,  and  defend- 
ant, when  he  purchased,  knew  of  plaintiff's 
right,  he  purchased  subject  thereto,  though  h« 
did  not  agree  with  his  sdler  to  permit  plain- 
tiff to  use  the  scales  free. 

[Ed.  Note.— For  other  cases,  see  Bales,  Cent 
Dig.  S  640;    Dec.  Dig.  {  227. •] 

2.  Fbattdb,  Statuts  of  (t  143*)— Saibs  or 
Pebsonaxtt— Tike  of  Pkbfobuahce. 

Where  defendant  purchased  scales  with 
knowledge  that  plaintiff  had  the  right,  under  a 
written  contract  witii  the  seller,  to  use  the 
scales  free,  plaintiff's  right  was  not  affected  by 
the  fact  that  defendant  purchased  the  scales 
by  a  verbal  contract,  so  that  defendant  cannot 
defeat  plaintiff's  action  to  enforce  his  right  to 
use  the  scales,  because  defendant's  contract 
was  unenforceable  under  the  statute  of  frauds. 
[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  H  844-850;  Dec.  Dig. 
f  143.»] 

8.  CONTBACTB  (|  108*)— PUBUO  POUOT— PEE- 

PirroAi.  Use. 

A  contract  to  permit  plaintiff  to  use  scales 
free,  so  long  as  the  scales  were  situated  at  a 
certain  station,  was  not  contrary  to  public  pol- 
icy, as  giving  a  perpetual  right,  since  the  scales 
cannot  remain  at  that  place  perpetual^. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  496-603,  606,  607-611;  Dec.  Dig. 
J108.*J 

4.  CoNTBAOTS  (I  828*)— Rbfusai.  to  Pebfobm 

— SUFFICIEHCT. 

If  defendant  oontinnally  protested  and  per- 
sistently objected  to  plaintiff's  using  certain 
scales  owned  by  defendant,  free  of  charge, 
plaintUf  could  sue  to  enforce  his  contract  rights 
to  use  the  scales,  though  defendant  did  not  di- 
rectly and  positively  refuse  to  wdgh  for  plain- 
tiff. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Dea  Dig.  {  328.*] 

6.  Atpbai.  Airn  Bbbob  (|  878*)  —  Cboss-Ap- 
PEAi/— Failtike  to  Fnx. 

Plaintiff  cannot  complain  on  appeal  of  the 
scope  of  the  decree  rendered  in  his  favor,  where 
he  filed  no  cross-appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3673-3680;  Dec.  Dig.  I 
87a*] 
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6.  Injunction  (J  208*)  —  Dcckee  —  Soffi- 

CIBNCT. 

In  an  action  to  enforce  plaintiff'B  contract 
right  to  the  free  use  of  scales,  acquired  from 
the  person  from  whom  defendant  purchased  the 
scales,  the  court  adjudged  that  plaintiff  "has  a 
right  to  have  any  stock  from  any  of  his  various 
farms  in  S.  county,  in  which  he  has  an  interest, 
when  presented  at  the  scales  •  *  •  located 
at  the  depot  •  •  •  weighed  free  of  charge. 
It  is  further  adjudged  that  the  defendant  shall, 
when  said  stock  is  so  presented  at  said  scales, 
weigh  the  same  free  of  charge,  and  he  is  now 
hereby  ordered  and  directed  to  do  so,  and  is 
permanently  enjoined  from  refusing  to  do  so." 
Held,  that  the  decree  was  reasonably  dear,  and 
•ufBaent,  when  fairly  construed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  i{  427,  431;   Dec  Dig.  i  20&*] 

Appeal  from  Clrcnlt  Oonrt,  Spencer  County. 

Action  by  A.  J.  Offutt  against  J.  J.  Elder. 
From  a  judgmoit  for  plaintiff,  d^endant  ap- 
peals.   Affirmed. 

J.  W.  Onune,  of  Taylorsvllle,  and  Benedict 
Elder,  of  liOnlSTllle,  for  appellant  John  S. 
Kelley,  of  Bardstown,  f<»:  appellee. 

HANNAH,  J.  In  1903  A.  J.  Offutt  pur- 
chased a  pair  of  scales  for  the  weighing  of 
live  stock,  located  on  the  right  of  way  of  the 
IioalsTlUe  &  NasbvlUe  BaUroad  Company,  at 
TaylorsTlUe,  Ky.  He  sold  a  one-half  Interest 
therein  to  the  station  agent,  who  In  turn  sold 
said  half  Interest  to  one  Zach  Stone.  In 
March,  1907,  Offutt  sold  the  remaining  half 
Interest  to  Stone;  said  sale  being  evidenced 
by, a  writing  which  reads  as  follows:  "Trans- 
fer of  scales  to  Zach  Stone  by  A.  J.  Offutt, 
March  4,  1907,  at  depot,  TaylorsTllle,  Ky. 
Sale  of  one  half  Interest  In  scales  at  depot 
for  welglilng  live  stock,  which  I  own,  to  Zach 
Stone,  for  the  consideration  that  I  retain  a 
free  right  to  wdgh  any  stock  from  my  farms 
any  time  as  long  as  scales  are  kept  at  said 
depot  It  matters  not  whose  hands  they  are 
In,  that  transfer  must  go  with  the  scales  In- 
definitely. A  further  consideration  of  sixty 
dollars,  paid  cash  In  hand,  which  receipt  Is 
hereby  acknowledged.  This  said  right  Is 
snbject  to  my  transfer  to  any  other  party. 
The  books  and  all  accounts  outside  any 
against  me,  to  go  to  Zach  Stone  In  this  trans- 
action. As  a  forfeit  for  foregoing  transac- 
tion. If  at  any  time  the  weigher  at  said 
scales  refuses  to  w^gh  stock  under  this  con- 
tract, the  one  half  Interest  In  scales  reverts 
back  to  holder  of  this  free  right  to  weigh." 
This  contract  was  signed  and  acknowledged 
by  both  A.  J.  Offutt  and  Zach  Stone,  and  was 
recorded  on  the  day  of  Its  execution.  In  the 
office  of  the  clerk  of  the  Spencer  county 
court  On  July  4, 1908,  appellant,  J.  J.  Elder, 
purchased  the  scales  from  Zach  Stone,  for 
1125.  On  Ifay  24,  1912,  A.  J.  Offutt,  aUeglng 
that  Elder  had  refused  to  weigh  live  stock 
from  his  farms,  as  required  under  the  terms 
of  the  Offutt-Stone  contract,  Instituted  an  ac- 
tion against  Elder  In  the  Spencer  circuit 
court  for  damages,  and  to  enforce  the  for- 
feiture and  reversion  of  a  one-half  Interest  in 


said  scales  as  provided  In  the  said  contract 
Later,  by  amended  petition,  filed  when  the 
court  sustained  his  motion  to  transfer  the 
case  to  the  equity  docket,  he  changed  his 
prayer,  and  asked  that  the  defendant  "be 
compelled,  by  mandatory  Injunction,  to  weigh 
free  of  charge  all  live  stock  from  any  of 
plaintiff's  farms,  and  be  enjoined  from  Inter- 
fering with  the  right  of  this  plaintiff,  or  the 
right  of  others  to  whom  he  may  transfer  such 
privilege,  to  have  live  stock  from  this  plain- 
tiff's farms  weighed  upon  said  scales  free  of 
charge."  Upon  a  trial  of  the  action,  the 
chancellor  adjudged  that  "plaintiff,  A.  J.  Off- 
utt bas  the  right  to  have  any  stock  from  any 
of  his  various  farms  in  Spencer  county,  Ky., 
In  which  he  has  an  interest,  when  presented 
at  the  scales  in  Taylorsvllle,  Spencer  county, 
Ky.,  located  at  the  depot  of  the  Louisville  & 
Nashville  Railroad,  weighed  free  of  charge. 
It  Is  further  adjudged  that  the  defendant, 
J.  J.  Elder,  shall,  when  said  stock  Is  so  pre- 
sented at  said  scales,  weigh  same  free  of 
charge,  and  he  Is  now  hereby  ordered  and 
directed  to  do  so,  and  is  permanently  enjoin- 
ed from  refusing  to  do  so."  From  that 
Judgment  this  appeal  ia  prosecuted. 

1.  Appellant  first  contends  that  he  did  not 
assume  and  is  not  bound  by  the  Offutt-Stone 
contract  He  admitted  In  his  testimony  that 
at  the  time  he  purcliased  the  half  interest  In 
the  scales  from  Stone,  the  latter  informed 
him  that  Offutt  had  a  free  right  to  weigh 
thereon,  and  that  the  contract  was  In  writing 
and  of  record  In  the  office  of  the  clerk  of  the 
county  court  He  also  admitted  that  under 
a  contract  with  Stone  he  had  had  charge  of 
these  scales  for  a  year  just  prior  to  his  pur- 
chase, receiving  for  his  services  In  attending 
the  scales  one-half  of  the  fees  for  weighing 
stock.  Offutt  testified  that  appellant  weigh- 
ed stock  for  him  on  said  scales  during  that 
period  without  charge,  which  appellant  does 
not  deny.  It  is  therefore  evident  that  at  the 
time  of  his  purchase  from  Stone  he  had  no- 
tice of  the  Offutt-Stone  contract,  and  of  the 
exact  character  of  the  Interest  therein  sold 
by  Stone  to  him. 

[1]  2.  But  appellant  contends  that,  even 
though  he  bad  notice  of  the  terms  of  the 
OfCntt-Stone  contract,  he  Is  not  bound  there- 
by, for  the  reason  that  he  did  not  agree  to 
perform  It  Appellant  In  the  transaction 
could  receive  nothing  more  than  Stone  bad 
to  sell,  and  Stone  possessed  the  scales  only 
subject  to  the  right  of  free  weighing  reserv- 
ed by  Offutt  In  the  contract  referred  to. 
And,  notice  of  the  terms  of  that  contract 
being  admitted  by  appellant,  the  assumption 
of  its  obligations  is  necessarily  Implied  by 
his  purdiase  of  the  Interest  of  said  Stone. 

[2]  3.  It  is  also  contended  by  appellant 
that,  as  he  bought  from  Stone  by  verbal  con- 
tract, any  agreement  on  his  part  to  weigh 
free  for  Offutt  Is  an  agreement  not  to  be 
performed  within  a  year,  and  therefore  unen- 
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torceable;  But  Offutt's  free  right  to  weigh 
on  said  scales  does  not  rest  upon,  nor  is  this 
action  based  upon,  any  agreement  between 
Stone  and  Elder;  it  Is  upon  the  agreement 
Stone  made  with  Offutt,  which  Is  In  writing, 
and  which,  by  his  purchase  of  said  scales 
with  notice  thereol^  appellant,  Elder,  la  held 
to  have  assumed. 

[3]  4.  Appellant  also  Insists  that  the  con- 
tract In  question  is  contrary  to  public  policy 
because  perpetual.  A  reference  to  the  con- 
tract, however,  shows  that  It  continues  only 
so  long  as  the  scales  remain  at  Taylorsvllle 
depot,  and  In  their  nature  they  cannot  remain 
there  perpetually.  And  while  the  contract  is 
somewhat  comprehenslye  in  its  terms  and 
possible  extent  of  operation,  we  find  nothing 
In  it  which  is  discountenanced  by  law  or  con- 
trary to  the  public  good  so  as  to  demand  Its 
abrogation. 

[4]  5.  Appellant  also  contends  that  the  evi- 
dence failed  to  show  that  he  refused  to  weigh 
free  for  appellee  according  to  the  terms  of 
the  contract  in  question.  It  Is  true  that  the 
evidence  Is  conflicting  on  the  claim  that  there 
was  a  direct  refusal  to  so  weigh,  but  it  Is 
nncontroverted  that  appellant  continually 
protested  and  persistently  objected  to  doing 
80,  and  under  such  circumstances,  it  Is  prop- 
er that  the  rights  of  the  parties  should  be 
determined  by  Judicial  action. 

[5]  6.  Appellee  complains  that  the  conrt 
should  have  decreed  a  forfeiture  of  .the  one- 
half  interest  in  the  scales  as  provided  In  the 
contract,  but  as  he  has  filed  no  cross-appeal, 
he  Is  entitled  to  no  relief  In  that  respect 

[6]  The  language  of  the  Judgment  leaves 
something  to  be  desired,  but  the  Intent  of  the 
diancellor  is  made  reasonably  dear,  and  in- 
terpreted fairly  and  reasonably,  its  Import 
is  not  difficult  of  ascertainment  On  the 
whole,  we  find  no  serious  fault  with  the  chan- 
cellor's conclnslons. 

The  Judgment  is  therefore  affirmed. 


WEBB  et  aL  v.  CABTEB  et  al.  STATE  ex 
rel.  CABTBR  et  al.  v.  WOOLIiBN.  THOM- 
AS et  aL  V.  CANNON  et  aL 

(Supreme  Court  of  Tennesse'e.    Feb.  14,  1914.) 

1.  Statutes  (J  285*)— Enaotmint— Legisla- 
tive QUOBTJM. 

In  determining  whether  a  qaorum  was 
present  when  a  bill  was  considered  by  the 
House  of  Representatives,  the  court  may  look 
to  the  journal  of  the  House. 

[Ed.  Note. — For  other  caBes,  see  Statutes, 
Cent  Dig.  H  17,  27,  384,  386;  Dec  Dig.  | 
285.*] 

2.  CONBTITUTIONAI.  LAW  ((  70*)   —  JTTDIOIAI. 

PowKB— VALiDirr  OF  Enactment. 

The  constitutionality  of  the  passage  of  an 
enrolled  bill  or  act  of  the  Legislature  may  be 
inquired  into  by  the  courts,  though  the  enrolled 
bill  is  an  act  of  a  co-ordinate  branch  of  the 
state  govenunent 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  i{  129-132,  187;  Dec 
Dig.  I  70.*i 


8.  StATXS   (I  87*)— liEOIStATTnm-JOTTBIIAU— 

Enactment— LcoisLATiyK   Qtjobttm. 

House  Bill  No.  758,  subsequently  purported 
to  have  been  enacted  as  Pub.  Laws  1913,  c  37, 
was  reconsidered  by  the  House  of  Represen- 
tatives on  April  3,  1918,  after  being  disi&Pr 
proved  by  the  Governor.  The  journal  of  the 
Bouse  on  that  day  showed  that  62  Representa- 
tives were  present  and  voted,  "Aye,"  in  favor 
of  passing  the  bill  notwithstanding  the  Gover- 
nors objections,  and  that  4  Representatives 
present  voted,  "No,"  and  2  Representatives  an- 
swered, "Present  but  not  voting" ;  and  further 
showed  that  when  the  names  of  36  other  Repre- 
sentatives were  called  the  Speaker  answered, 
"Not  voting."  A  Representative  vrfao  voted, 
"No,"  offered  an  explanation  of  his  vote  which 
is  not  set  out  in  the  journal,  which  shows,  how- 
ever, that  when  the  explanation  was  being  read 
another  member  made  the  point  of  order  thsjt 
the  question  of  "no  quorum  could  only  be  de- 
termined by  a  roll  call,  whereupon  the  Speaker 
ruled  that  the  explanation  was  out  of  order. 
Beld,  that  the  journal,  when  read  in  the  light 
of  sll  permissible  presumptions  in  its  favor, 
showed  that  there  was  no  quorum  of  66  mem- 
bers present  when  the  bill  was  attempted  to 
be  passed;  presumptively  showing  that  the  36 
members  answered  for  by  the  Speaker  were 
not  present 

[Ed.    Note.— For    other    cases,    see    States, 
Cent  Dig.  {  44;   Dec  Dig.  |  37.*] 

4.  STAT0TE8  (J  19*)  —  Enactment  —  Vote  or 

Legislature. 
In  view  of  Const  art  2,  |  21,  requiring 
each  legislative  house  to  record  in  a  journal 
the  "ayes"  and  "noes"  upon  the  final  passage 
of  every  general  bill,  the  act  of  the  Speaker  of 
the  House  in  answering,  "Not  voting,"  when 
the  names  of  certain  Representatives  were  call- 
ed, would  have  no  greater  effect  than  the  same 
announcement  by  any  other  member  of  the 
House;  that  not  being  a  part  of  his  duties  as 
Speaker. 

[Ed.   Note.— For   other  cases,   see   Statutes, 
Cent  Dig.  |  20;    Dec  Dig.  {  19.*] 

B.  Statutes  (J  35*)— Enactment  —  Joubnai, 
or  HousB  OF  Bepbebentatites— Entbt  of 
Vote. 

Const  art  8,  |  18,  requiring  the  votes  of 
both  Houses  upon  reconsideration  of  a  bill  aft- 
er its  disapproval  by  the  Governor  to  be  de- 
termined by  ''ayes"  and  "noes"  and  the  names  of 
all  members  voting  for  or  against  the  bill  en- 
tered upon  the  journals  of  their  respectivie 
houses,  is  mandatoriyr,  so  that  the  "aye"  and 
"no"  vote  must  be  entered  upon  the  legislative 
journals. 

[Ed.   Note.— For  other  cases,   see   Statutes, 
Cent  Dig.  {  88;    Dec  Dig.  {  S5.*] 

6.  Statutes  (f  86*)  —  Enactment  — Disap- 
pboval  bt  Govbbnob—Rb-bnaotmbnt— Ob- 
deb  OF  Pboobdubb. 

Const  art  8,  (  18,  provides  that  if  the 
Governor  refuse  to  sign  a  bill  he  "shall"  re- 
turn it  with  his  objections  to  the  house  in 
which  it  originated,  and  said  house  "shall" 
cause  said  objections  to  be  entered  upon  its 
journal  and  proceed  to  reconsider  the  bill,  and, 
if  "after  such  reconsideration  a  majority  of  all 
the  members  elected  to  that  house  shaU  agree 
to  pass  the  bill  notwithstanding  the  objections, 
it  shall  be  sent  with  said  objections  to  the  oth- 
er house  by  which  it  shall  be  likewise  consid- 
ered." Held,  that  the  provision  as  to  the  or- 
der in  which  a  bill  must  be  reconsidered  by  the 
legislative  houses  is  mandatory,  so  that  a  bill 
originating  in  the  House  of  Representatives 
was  not  validly  passed  over  the  Govemoi^ 
veto,  where  it  was  reconsidered  and  passed  by 
the  House,  acting  without  a  quorum,  and  was 
then  sent  to  the  Senate,  wbidi  also  passed  it 
over  the  veto,  and  subsequently,  in  an  attempt 
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to  care  the  defect  in  the  action  of  the  Hoase, 
the  House  passed  it  again  with  a  quorum  pres- 
ent, bat  did  not  thereafter  send  it  to  the  Sen- 
ate for  its  action. 

[Ed.  Note. — For  other  cases,  sea  Statutes, 
Cent  Dig.  f  38;   Dec.  Dig,  {  86.*] 

Lansden  and  Green,  JJ.,  diaaentinc. 

Appeal  from  Chancery  Court,  Da^ldaon 
County ;  John  Allison,  Chancellor. 

Suits  by  W.  R.  Webb  and  others  against 
W.  M.  Garter  and  others;  by  the  State  of 
Tennessee,  on  relation  of  W.  M.  Carter,  and 
others,  against  George  P.  Woollen;  and  by 
A.  li.  Thomas  and  others  against  J.  H.  Cannon 
and  others.  From  adverse  Judgments,  an  ap- 
I>eal  was  taken.    Judgments  as  stated. 

John  A.  Pitts,  of  Nashville,  Foster  V. 
Brown,  of  Chattanooga,  W.  H.  Swiggart,  of 
Union  City,  Sam  Holding,  of  Columbia,  h.  J. 
Rust,  of  Nashville,  and  F.  M.  Thompsoh, 
Atty.  Gen.,  for  appellants.  Vcrtrees  &  Ver- 
tiees  and  John  T.  Lellyett,  both  of  Nashville, 
for  appelleea 

BUCHANAN,  J.  The  controlling  question 
In  each  of  the  above  cases  is  the  constitution- 
ality of  chapter  37  of  the  Public  Acts  of  the 
year  1913.  This  act  originated  In  the  Bouse 
of  Representatives  as  House  Bill  No.'  759. 

It  is  admitted  that  the  blU  on  three  read- 
ings, and  according  to  the  requirements  of  the 
Constitution,  was  passed  by  the  House  of 
Representatives  and  by  the  Senate,  and  was, 
as  required  by  the  Constitution,  transmitted 
to  the  Governor  for  his  approval.  In  the  at- 
tack here  made,  all  the  questions  raised  re- 
late to  what  happened  and  what  did  not  bap- 
pen  after  the  bill  reached  the  Governor.  The 
Governor  disapproved  the  bill,  refused  to  sign 
it,  and  returned  it  with  his  objections  to  the 
house  in  which  it  originated  within  five  days 
after  it  was  presented  to  him. 

Under  section  18,  art  3,  of  the  Constitution, 
the  next  step  required  was  that  the  house  in 
which  the  bill  originated  should  cause  said 
objections  to  be  entered  at  large  upon  its 
journal.  This  requirement  was  never  com- 
plied with.  After  the  requirement  last  above 
mentioned,  the  next  step  authorized  by  sec- 
tion 18,  art  3,  above,  was  that  the  House 
should  proceed  to  reconsider  the  bilL 

At  this  point,  one  of  the  main  controver- 
sies In  the  case  originates.  On  one  side,  it  is 
Insisted  that  the  House  of  Representatives 
did  proceed  to  reconsider  the  bUl  on  April 
3,  1913,  and  that  the  same  was  then  validly 
passed,  notwithstanding  the  veto  of  the  Gov- 
ernor. On  the  other  side,  It  is  said  that 
no  valid  action  was  taken  by  that  house  on 
that  day  for  the  reason  that  no  quorum  was 
present  in  the  Bouse  on  that  day. 

The  House  of  Representatives,  under  the 
Constitution,  was  entitled  to  99  members,  and 
by  article  2,  S  11,  of  the  Constitution,  it  is 
provided  that  "not  less  than  two-thirds  of  all 
the  members  to  which  each  House  shall  be  en- 
titled shall  constitute  a  qnomm  to  do  busi- 


ness; but  a  smaller  number  may  adjourn 
from  day  to  day,  and  may  be  authorized, 
by  law,  to  compel  the  attendance  of  absent 
members." 

[1]  To  determine  the  question  of  fact  as  to 
whether  a  quorum  was  present  In  the  Bouse 
on  April  3,  1913,  it  is  well  settled  under  our 
cases  that  we  may  look  to  the  journal  of  the 
House  of  Representatives.  Gaines  v.  Horrl- 
gan,  72  Tenn.  (4  Lea)  610;  Telegraph  Co.  v. 
NashvlUe,  118  Tenn.  ao  Gates)  8,  101  S.  W. 
770,  11  Ann.  Gas.  824;  State  ex  rel.  v.  Base 
Ball  aub,  127  Tenn.  (19  Gates)  292, 164  S.  W. 
1151. 

[2]  The  doctrine  which  obtains  in  some  Ju- 
risdictions that  an  enrolled  bill  or  act  of  the 
legislature  cannot,  as  to  the  validity  or  con- 
stitutionality of  its  passage,  be  inquired  into 
by  the  judicial  department  of  the  state,  be- 
cause the  enrolled  bill  Is  an  act  of  a  co-or- 
dinate branch  of  the  government  of  the  state, 
has  never  been  accepted  by  this  court 

In  one  of  our  cases,  where  It  was  conceded 
that  the  bill  under  consideration  was  signed 
by  the  Speakers  of  both  houses  and  by  the 
Governor  and  duly  enrolled  and  published,  it 
was  said  that  the  presumption  In  favor  of  its 
regular  passage  through  all  its  stages  was  so 
strong  that  the  mere  failure  of  the  journal  of 
the  Senate  to  show  a  second  reading  would 
not  affect  the  validity  of  the  act,  but  the  fail- 
ure would  be  treated  as  a  clerical  omission. 
State  V.  McConnell,  71  Tenn.  (3  Lea)  334. 

In  another  case,  it  Is  held  that,  notwith- 
standing the  fact  that  the  act  is  verifled  by 
the  signature  of  the  two  Speakers  and  of  the 
Governor,  and  has  been  published  by. proper 
authority,  "nevertheless,  the  court  may  look 
to  the  journals  of  the  two  houses;  and  if 
from  them  it  appears  that  the  bill  was  not 
constitutionally  passed,  the  act  must  be  de- 
clared void.  Such  seems  to  be  the  decided 
weight  of  authority."  Gaines  v.  Borrlgan,  72 
Tenn.  (4  Lea)  611. 

In  another  case,  it  was  said:  'The  rule  is 
that  the  journals  may  be  looked  to  in  order 
to  determine  whether  the  bill  was  in  fact 
passed,  but  every  reasonable  presumption 
must  be  made  in  favor  of  the  action  of  a 
legislative  body  acting  in  the  apparent  per- 
formance of  Its  legal  functions.  The  courts 
will  not  presume,  from  the  mere  silence  of 
the  journal,  that  the  Bouse  bad  disregarded 
the  constitutional  requirements,  unless  where 
the  Constitution  expressly  requires  the  fact 
to  appear  on  the  Journals."  Williams  v. 
State,  74  Tenn.  (6  Lea)  553. 

In  another  case^  it  is  said:  "We  think  the 
rule  well  settled  that,  where  the  Journal 
does  not  affirmatively  show  the  defeat  of  the 
blU,  every  reasonable  presumption  and  Infei^ 
ence  will  be  Indulged  In  favor  of  the  regulari- 
ty of  the  passage  of  the  act  subsequently 
signed  in  open  session  by  the  Speaker." 
State  ex  reL  ▼.  Algood,  87  Tenn.  (3  Pickle) 
163,  10  8.  W.  310. 

In  another  case,  where  the  question  was 
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whether  the  bill  under  coiisideratlon  had  been 
reconsidered  In  the  Senate  after  having  been 
in  the  hands  of  a  conference  committee  from 
both  houses  to  consider  certain  amendments, 
this  court,  assuming  tliat  It  was  necessary  to 
the  valid  passage  of  the  bill  that  it  should 
have  been  reconsidered  in  the  Senate,  said: 
"The  Journals  show  no  reconsideration ;  they 
are  silent  on  the  subject  Such  silence  will 
be  treated  as  a  case  of  omission."  Nelson 
▼.  Haywood  County,  01  Tenn.  (7  Pickle)  608, 
20  S.  W.  4. 

The  cases  above  quoted  from  are  referred 
tt>  in  Telegraph  Company  v.  Nashville,  118 
Tenn.  (10  Cates)  8,  0,  101  S.  W.  770,  11  Ann. 
Cas.  824. 

In  that  case,  in  disposing  of  the  question 
as  to  whether  the  section  of  our  Constitution 
which  provides  that  no  bUl  shall  become  a 
law,  until  it  shall  have  been  signed  by  the 
respective  Speakers  in  open  session,  the  fact 
of  such  signing  to  be  noted  on  the  Journals, 
this  court  held  that  the  requirement  was  di- 
rectory and  not  mandatory ;  but  In  reaching 
this  conclusion  it  is  clear  that  the  court  con- 
sidered the  Journals  of  both  the  House  of 
Representatives  and  of  the  Senate.  This 
court  also  examined  the  House  and  Senate 
Journals  for  the  purpose  of  determining  the 
constitutionality  of  the  act  under  considera- 
tion in  State  ex  rel.  v.  Baseball  Club,  127 
Tenn.  (10  Cates)  296,  164  S.  W.  1151. 

It  is  to  be  noted  that  in  neither  of  the 
foregoing  cases  was  this  court  considering 
article  3,  {  18,  of  the  Constitution. 

The  case  of  Atchison,  T.  &  S.  F.  B.  Co.  t. 
State,  28  OkL  04,  113  Paa  921.  40  L.  B.  A. 
(N.  S.)  1-38,  is  accompanied  by  a  note  pre- 
senting an  ethaustive  review  of  the  rulings 
in  different  JurisdictionB  respecting  the  con- 
dnslveness  of  an  enrolled  bill.  The  note  dis- 
closes a  great  diversity  of  Judicial  opinion. 
Some  of  the  cases  decided  by  this  court  ap- 
pear in  subdivision  10,  of  this  note,  among  a 
large  number  of  cases  from  other  Jurisdic- 
tions which  do  not  recognize  the  absolute 
conclusiveness  of  an  enrolled  bill. 

[3]  Reverting  now  to  the  controversy  upon 
the  question  whether  there  was  or  was  not  a 
quorum  or  66  members  of  the  House  of  Rep- 
resentatives present  on  April  3,  1913,  and 
turning  to  the  Journal  of  the  House  for  that 
day,  we  find  it  showing  that  62  representa- 
tives were  present  and  voted,  "Aye,"  when 
their  names  were  respectively  called  in  fa- 
vor of  passing  the  bill  notwithstanding  the 
objections  of  the  Governor.  It  shows  four 
Representatives  present  who  voted,  "No," 
when  their  names  wer  caller;  and  two  Rep- 
resentatives present,  each  of  whom  answered 
when  their  names  were  called,  "Present,  but 
not  voting."  Thus,  it  afBrmatlvely  appears 
from  the  Journal  that  68  Representatives 
were  present  when  the  vote  was  taken.  The 
names  of  86  Representatives  are  set  out  on 
the  Journal  in  addition  to  the  68,  but  the 
Journal  as  to  these  36  shows  that,  when  the 
name  of  each  of  them  was  called,  Mr.  Speak- 


er Stanton  answered  for  each,  "Not  voting." 

It  is  clear  that  the  Journal  does  not  affirm- 
atively show  that  the  36  Representatives 
were  present  when  the  vote  was  taken.  It  is 
likewise  clear  that  the  Journal  does  not  af- 
firmatively show  that  any  one  of  them  was 
present  when  the  vote  was  taken;  but  it  is 
said  for  one  side  of  this  controversy  that, 
while  the  Journal  does  not  affirmatively  show 
the  presence  of  a  quorum,  it  does  inferential- 
ly,  or  by  reasonable  presumption,  show  the 
fact  that  a  quorum  was  present  when  this 
vote  was  taken. 

We  cannot  agree  to  this  insistence.  As  we 
see  the  Journal,  the  reasonable  presumption 
is  to  the  contrary  of  this  insistence,  and,  in 
determining  the  question  as  to  what  the  rea- 
sonable presumption  is  arising  from  this 
Journal,  we  think  it  clear  that  the  weight  of 
authority  establishes  the  rule  that  in  those 
JurisdlcUons  where  an  enrolled  bill  Is  not 
considered  conclusive,  but  open  to  attack.  Ju- 
dicial notice  will  be  taken  by  the  courts  of 
legislative  Journals,  both  of  the  House  and 
of  the  Senate,  whenever  a  cousideration  of 
such  Journals  sheds  light  upon  the  question 
at  issufe 

A  large  array  of  cases  to  this  effect  may  be 
found  under  subdivision  18,  of  the  note  re- 
ferred to  supra,  in  40  Ij.  R.  A.  (N.  S.)  at 
page  38. 

Therefore,  looking  to  the  Journal  of  the 
House  of  Representatives  for  the  day  April 
3,  1913,  we  see  it  recites  the  meeting  of  the 
House  at  10  a.  m.,  the  calling  of  the  same 
to  order  by  the  Speaker,  and,  after  prayer 
by  the  Chaplain,  the  following:  "On  motion, 
the  calling  of  the  roll  was  dispensed  with." 
After  dispensing,  by  motion,  with  the  calling 
of  the  roll,  the  latter  being  the  proper  meth- 
od by  which  to  ascertain  and  make  the  Jour- 
nal show  whether  a  quorum  was  present  or 
no.  House  Bill  No.  769  was  put  upon  its  pas- 
sage, "notwithstanding  the  objections  of  the 
executive."  The  bill  was  read,  and  then  the 
roll  was  called,  not  for  the  purpose  of  ascer- 
taining the  presence  of  a  quorum,  but  for 
the  purpose  of  taking  the  vote  and  recording 
the  same. 

During  the  call  of  the  tcU  for  that  pur- 
pose, when  the  name  of  Mr.  Dorsey  was  call- 
ed, he  voted,  "No,"  and  offered  an  explana- 
tion, the  purport  of  which  is  not  set  out  on 
the  Journal,  but  nevertheless  appears  with 
sufficient  clearness.  That  explanation  was 
sent  to  the  desk,  and  on  request  of  Mr.  Cox, 
the  clerk  proceeded  to  read  the  explanation; 
but  its  reading  was  interrupted  by  Mr.  Cox, 
who  made  the  point  of  order  that  the  ques- 
tion of  no  quorum  could  not  be  determined 
except  by  a  roll  call.  We  think  it  evident 
that  the  explanation  raised  the  question  that 
no  quorum  was  present.  Mr.  Speaker  Stan- 
ton, however,  ruled  the  iwlnt  of  order  well 
taken,  and  declared  the  explanation  out  of 
order. 

What  reasonable  Inference  or  presumption 
arises  from  this  circumstance}    If  a  quorum 
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bad  been  present,  it  U  extremely  Improbable 
that  the  question  would  have  been  made  by 
Mr.  Dorsey.  If  a  quorum  was  present.  It  la 
certain  that  hla  point  would  not  have  been 
met  as  it  was,  but  would,  on  tbe  contrary, 
lutve  been  met  by  a  call  of  the  roll  and  a 
showing  upon  tbe  Journal  that  a  quorum  was 
present. 

In  this  connection,  it  is  clear  that  no  or- 
dinary matter  of  legislation  was  involved; 
it  was  one  of  extraordinary  public  interest, 
and  we  cannot  escape  the  concluaiou  from 
the  circumstance  above  discussed  that  the 
reasonable  Inference  arising  therefrom  is 
that  no  quorum  was  present  at  tbe  time  of 
this  occurrence. 

A  second  fact  appearing  on  the  Journal  is 
the  action  of  Mr.  Speaker  Stanton  in  an- 
swering, "Not  voting,"  when  the  name  of 
each  of  the  35  members  was  called. 

The  question  arising  is:  Why  did  Mr. 
Speaker  Stanton  do  this?  Certainly,  not  in 
the  exercise  of  any  power  or  duty  conferred 
on  him  by  the  Constitution  or  any  statute  of 
the  state.  Article  2,  }  11,  of  the  Constitu- 
tion, enjoins  upon  tbe  House  and  Senate,  re- 
spectively, the  duty  of  choosing  a  Speaker. 
His  duties  and  powers  are  not  outlined  or  de- 
fined by  the  Constitution.  Article  2,  {  12,  of 
that  instrument,  provides  that  each  house 
may  determine  the  rules  of  its  proceedings; 
but  no  rule  of  the  House  appears  to  have  ex- 
isted authorizing  tbe  Speaker  to  answer  for 
the  35  members. 

The  mandate  of  the  Constitution  In  respect 
of  a  quorum  is  "not  less  than  two-thirds  of 
all  tbe  members  to  which  each  house  shall  be 
entitled  shall  constitute  a  quorum  to  do 
business,"  and  the  only  power  possessed  by 
less  than  that  number  Is  to  adjourn  from  day 
to  day,  and,  if  authorized  by  law,  to  compel 
the  attendance  of  absent  members.  So  says 
article  2,  i  11,  of  the  Constitution. 

[4]  Article  2,  i  21,  of  the  Constitution,  en- 
Joins  upon  each  house  the  duty  of  keeping  a 
Journal,  and  of  recording  therein  the  "ayes" 
and  "noes"  upon  the  final  passage  of  every 
bill  of  a  general  character,  etc.  BUI  No.  759 
was  of  a  general  character,  a  measure  of 
public  importance,  and  of  the  utmost  mo- 
ment The  duty  was  laid  by  the  Constitution 
npon  the  House,  and  not  upon  the  Speaker, 
to  make  a  Journal;  and  therefore  we  con- 
clude that  the  act  of  the  Speaker  In  answer- 
ing, "not  voting,"  when  each  name  of  the  35 
members  was  called,  amounted  to  no  more  in 
legal  effect  than  the  same  announcement 
wonld  have,  if  made  by  any  other  member  of 
the  House. 

However,  since  the  words  appear  npon  the 
Jonmal  and  must  be  given  due  weight  as  the 
words  of  the  House  used  In  its  Journal,  we 
will  proceed  to  consider  what  effect  these 
words  "not  voting"  are  entitled  to  in  the 
construction  of  the  Journal.  In  other  words, 
do  they  Import  or  imply  tbe  presence  or  the 
absence  of  a  qnomm?  The  most  evident 
meaninc  of  the  words  "not  voting,"  and  in 


fact  the  only  evident  meaning  they  can  be 
said  to  have,  is  that  each  of  the  35  members, 
when  his  name  was  called  from  the  roll,  did 
not  vote.  It  is,  however,  insisted  that  a  pre- 
sumption may  be  said  to  arise  from  these 
words  that  each  of  them  was  present,  though 
not  voting.  The  only  basis  for  such  a  pre- 
sumption is  tbe  legal  duty  resting  upon  each 
of  tbe  35  members  to  be  present ;  but,  what- 
ever force  this  presumption  may  be  entttied 
to,  we  think  is  overthrown  by  the  legal  duty 
resting  on  eacxi  of  the  35  members,  if  present, 
to  answer  when  his  name  was  called  and  to 
vote  pro  or  con,  or  to  announce  for  himself 
that  he  was  not  voting,  to  the  end  that,  by 
bis  vote  .or  his  announcement  that  he  was 
not  voting,  it  might  at  least  appear'  upon 
the  Journal  that  he  was  present,  and  that  it 
might  appear  from  tbe  Journal  whether  the 
House  was  proceeding  in  its  business  with  or 
without  the  presence  of  a  quorum.  A  fur- 
ther reasonable  presumption  arises  that  each 
of  the  35  members,  if  present,  would  have 
answered  for  himself  in  the  representation 
of  bis  constituency.  So  we  think  tbe  pre- 
sumption based  upon  bis  duty  to  be  present 
is  met  and  overthrown  by  the  conflicting 
stronger  presumptions  above  set  out. 

It  is,  to  be  sure,  possible  that  each  of  the 
36  members  was  present  and  sat  mute,  and 
beard  tbe  answer  of  the  Speaker  for  him; 
but  this  possibility  does  not,  in  our  opinion, 
rise  to  the  dignity  of  a  legal  presumption  up- 
on which  this  court  is  authorized  to  act, 
for  this  possibility  is  opposed  by  a  presump- 
tion of  undoubted  weight,  to  wit,  that,  if 
each  of  the  35  members  had  been  present  and 
bad  sat  mute,  and  had  heard  the  Speaker  an- 
swer for  him,  tbe  answer  of  tbe  Speaker 
would  have  been,  "Present  and  not  voting," 
instead  of  the  words  he  used,  "Not  voting." 

So,  upon  the  whole,  .we  think  that,  giving 
the  journal  the  full  weight  to  which  it  is 
entitled  upon  its  face,  and  giving  it  the  bene- 
fit of  every  reasonable  presumption  arising 
from  its  recitals,  and  from  its  character,  it 
does  not  show  the  presence  of  a  quorum. 

But  what  we  have  said  is  not  all  that  may 
be  said  respecting  the  Journal  of  April  3, 
1913,  and  the  Insistence  that  it  discloses  a 
quorum  present  when  action  was  bad  on 
House  Bill  759.  It  remains  to  be  noted  that 
what  occurred  on  that  day  was  not  all  that 
transpired  in  the  House  on  the  subject  of  the 
passage  of  that  bill,  notwithstanding  the  ob- 
jections of  the  Governor;  for,  although  tbe 
bill  after  the  action  shown  by  tbe  Journal 
was  transmitted  to  the  Senate  on  April  3, 
1913,  and  by  that  body  on  that  day  passed, 
notwithstanding  tbe  objections  of  the  Gover- 
nor, and  thence  passed  into  tbe  'custody  of 
tbe  Secretary  of  State  for  enrollment  as  a 
law,  yet  on  June  21,  1913,  a  copy  of  House 
Bill  No.  759  was  again  read  in  tiie  House, 
and  put  upon  Its  passage  notwithstanding  the 
objections  of  tbe  Governor.  The  vote  as  re- 
corded on  tbe  House  Journal  of  that  day 
showed  S3  members  voting,  "Aye,"  and  eight- 
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een  members  Todng,  '^o."  Thns,  the  Jour- 
nal of  that  vote  shows  71  members  present 
and  voting  upon  the  roll  call.  Here  Is  a 
showing  by  the  Journal  of  more  than  a 
quorum  of  the  members  of  the  House  voting 
a  second  time  to  pass  the  same  bill  notwith- 
standing the  objections  of  the  Governor. 

The  question  arises:  Why  was  this  done? 
The  Journal  of  the  House  of  that  day  af- 
fords an  answer.  It  shows  that  a  copy  of  the 
bill  was  read,  attached  to  which  were  the 
certificates  of  the  respective  Speakers  of  the 
House  and  Senate  that  the  bill  had  been  pass- 
ed In  each  of  those  houses,  notwithstanding 
the  objections  of  the  executive,  on  April  3, 
1913,  and  then  It  recites:  "Whereas,  It  has 
been  objected  by  the  Governor  and  others 
that  the  bill  did  not  pass  the  House  for  the 
alleged  reason  that  less  than  the  number  of 
members  necessary  to  be  present  to  enact 
laws  was  then  present ;  and  whereas,  In  view 
of  the  public  nature  and  the  Importance  of 
the  bill,  aU  matters  of  controversy  as  to 
Its  enactment  should  be  determined:  Now, 
therefore,  the  said  bill  Is  hereby  repassed,  the 
Governor's  veto  notwithstanding."  Then  fol- 
lows on  the  Journal  the  record  of  the  vote, 
as  already  stated. 

From  the  quotation  above,  the  pith  and 
substance  of  the  reason  given  for  again  pass- 
ing the  bin  over  the  veto  of  the  Governor 
was  that  it  had  been  objected  by  the  Grover- 
nor  and  others  that  the  bill  had  not  passed 
the  House  on  April  3d,  because  less  than  a 
quorum  of  members  was  present  on  that  day. 
The  only  reasonable  presumption  which  can 
arise  from  this  extraordinary  action  on  the 
part  of  the  House  Is  that  the  House  knew 
that  the  objections  made  by  the  Governor 
and  others  above  stated  were  well  founded  In 
fact 

Under  article  3,  i  18,  of  the  Constitution, 
after  House  Bill  769  was  disapproved  by  the 
Governor,  and  returned  with  his  objections 
to  the  House  of  Representatives  In  which  It 
originated,  it  could  not  become  a  law  until 
passed  notwithstanding  the  objections  of  the 
Governor  first  In  the  House  where  It  originat- 
ed and  next  in  the  Senate.  It  is  clear  that 
it  did  not  pass  the  House  over  the  objections 
of  the  Governor  on  April  3,  1913,  for  the  rea- 
son, as  we  think,  that  the  Journal  of  the  pro- 
ceedings of  the  House  on  that  day  not  only 
fall  to  show  the  presence  of  a  quorum,  but, 
on  the  contrary,  show  that  a  quorum  was  not 
present  This  result  is  reached  by  the  pro- 
cess of  dimlnating  the  recital  of  the  Journal 
In  respect  of  the  35  members.  By  the  process 
of  elimination,  we  mean  that  no  reasonable 
presumption  arises  from  the  recitals  of  the 
Journal  in  respect  of  the  presence  of  the  36 
members  which  is  not  met  and  overthrown 
by  stronger  presumptions  to  the  contrary; 
and  that,  recital  of  the  Journal  being  thus 
eliminated,  the  Journal  is  left  standing  with 
the  affirmative  showing  that  68  members, 
and  no  more^  were  present. 


On  the  Senate  Journal  of  April  8,  1913,  it 
appears  that  House  Bill  No.  759  was  trans- 
mitted to  the  Senate  by  the  clerk  of  the 
House  together  with  the  veto  message  of  the 
Governor;  whereupon,  Mr.  Crawford  made 
the  point  of  order  that  the  Senate  had  no 
right  or  authority  under  the  laws  or  Consti- 
tution to  receive  any  matter  whatsoever 
transmitted  from  the  House  for  the  reason 
that  there  was  not  and  had  not  been,  a  con- 
stitutional quorum  of  the  House  of  Represen- 
tatives since  March,  1913;  which  point  of 
order  the  Speaker  of  the  Senate  declared  to 
be  not  well  taken.  Thereupon  it  was  moved 
by  Mr.  Stewart  that  the  bill  be  passed,  the 
Governor's  veto  to  the  contrary  notwljth- 
Btandlng;  whereupon,  a  copy  of  the  Gover- 
nor's veto  of  the  bill  was  read.  Mr.  Williams 
then  made  the  point  of  order  that  the  paper 
purporting  to  be  the  veto  of  the  Governor  was 
only  a  copy  and  not  the  paper  required  by 
the  Constitution.  The  Speaker  declared  this 
point  of  order  not  well  taken;  and  there- 
upon the  bill  was  put  on  its  imssage,  notwith- 
standing the  veto  of  the  Governor,  resulting 
in  a  vote  which  the  Journal  shows  to  have 
been  17  "ayes"  and  15  "noes."  The  names  of 
each  Senator  voting,  "Aye,"  and  of  each 
Senator  voting,  "No,"  are  shown  upon  the 
Journal.  Thereupon  the  Journal  shows  ex- 
planations of  votes  by  members  of  the  Senate 
on  House  Bill  No.  759. 

One  of.  the  explanations  is  signed  by  seven 
Senators,  and  it  recites  In  substance  that 
those  Senators  voted,  "no,"  for  the  reason 
that  the  House  transmitting  the  bill  to  the 
Senate  was  doing  business  without  a  quorum. 
Sen.  Thomas  offered  an  explanation  of  his 
vote  against  the  passage  of  the  bill  over  the 
veto  of  the  Governor  to  the  effect  that  it  was 
a  matter  of  such  common  and  public  knowl- 
edge that  no  quorum  existed  in  the  House  at 
I  the  time  of  the  passage  of  the  bill  over  the 
I  veto  of  the  Governor  by  that  body  that  the 
I  fact  could  not  be  ignored  by  the  Senate,  and 
I  in  his  explanation  he  set  out  the  names  of 
39  members  of  the  House,  and  stated  that 
those  members  of  the  House  had  been  absent 
from  the  House  from  and  including  Tuesday, 
the  1st  day  of  April,  and  that  this  fact  was 
a  matter  of  public  knowledge,  known  to  the 
House  and  to  the  Senate,  but  concealed  on 
the  House  record;  and  tliat  it  therefore  fol- 
lowed that  House  Bill  No.  759  had  not  by  the 
House  been  constitutionally  passed  over  the 
Governor's  veto. 

Prior  to  all  we  have  above  stated  in  con- 
nection with  the  passage  of  House  Bill  76ft 
by  the  Senate  on  April  3, 1913,  over  the  veto 
of  the  Governor,  the  Journal  shows  that  Sens. 
Underwood  and  Williams  Jointly  made  a  par- 
liamentary lnquli7  of  the  Speaker  of  the 
Senate.  By  this  inquiry,  those  members 
stated  to  the  Speaker,  in  substance,  that  they 
were  Informed  that  there  was  no  quorum  in 
the  House  for  the  transaction  of  business,  as 
required  by  the  Constitution,  and  that  por> 
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tion  of  the  Constitution  relative  to  the  nom- 
ber  of  members  necessary  to  constitnte  a 
qnorum  was  quoted  in  the  Inquiry;  and  the 
members  making  the  inquiry  requested  the 
Speaker  of  the  Senate  to  communicate  with 
the  Speaker  of  the  House,  and  to  ascertain 
if  there  was  a  qnorum  of  the  House  present 
for  the  transaction  of  legislative  business, 
and  that  the  Speaker  of  the  Senate  inform 
the  Senate  as  to  the  result  of  that  inquiry. 

There  was  also  presented  to  the  Senate 
prior  to  its  consideration  of  House  Bill  7S9, 
as  shown  by  the  Senate  journal  of  April  3, 
1913,  a  message  of  the  Governor  of  the  state, 
by  which  the  Governor  informed  the  Senate 
that  the  House  had  that  day  undertaken  to 
pass  over  the  veto  of  the  Governor  House 
Bills  numbered  761  and  759,  and  the  Gov- 
ernor officially  notified  the  Senate  by  that 
message  that  said  bills  were  passed  without 
the  presence  of  a  constitutional  quorum.  The 
Governor  then  proceeds  to  set  out  the  names 
of  the  representatives  who  were  not  present 
upon  the  reconsideration  of  the  bill  in  the 
House.  And  his  message  recited  that  all  of 
the  Representatives  named  had  been  absent 
from  the  House  from,  and  including,  Tues- 
day, April  Ist,  and  that  the  fact  of  their  ab- 
sence was  a  matter  of  public  knowledge, 
known  to  the  House  and  to  the  Senate,  but 
concealed  npon  the  House  record;  and  that 
It  therefore  followed  that  said  bills  had  not 
been  as  a  matter  of  fact  passed  over  the  Gov- 
ernor's veto  by  the  House.  This  message  of 
the  Governor  was  presented  to  the  Senate  by 
Messrs.  Underwood,  Morrell,  and  Butler, 
members  of  the  Senate,  as  explanation  of 
their  reason  for  voting,  "No,"  to  the  passage 
of  House  Bill  No.  751,  which  was  called  up 
for  reconsideration  in  the  Senate  prior  to  its 
reconsideration  of  Hoose  Bill  769,  on  April  3, 
1918. 

If,  as  we  have  held,  the  Journal  of  the 
House  of  April  3,  1913,  showed  no  quorum 
present  in  that  body  upon  Its  reconsideration 
of  House  Bill  No.  759,  then  it  is  clear  that 
the  action  of  the  Senate  was  unconstitutional 
and  void*4n  reconsidering  the  bill;  the  same 
having  originated  in  the  House  and  not  hav- 
ing there  been  reconsidered  as  required  by 
the  Constitution  in  order  to  pass  the  same 
over  the  veto  of  the  Governor.  And  the  ac^ 
tlon  of  the  Senate  being  for  the  above  reason 
void,  it  cannot  be  considered  for  any  purpose 
In  any  judicial  inquiry  where  the  purpose  is 
to  determine  whether  or  no  the  act  was 
passed  as  required  by  the  Constitution,  not- 
withstanding the  veto  of  the  Governor. 

It  is  admitted  that  no  consideration  of 
House  Bill  759  was  ever  had  in  the  Senate 
after  the  second  consideration  of  that  bill 
in  the  House  of  Representatives,  which  oc- 
curred,  as  we  have  already  stated,  on  June 
21,  1913. 

We  think  it  clear  that  the  purpose  of  the 
Constitutional  requirement  that  the  journal 
shonld  show  the  "ayes"  and  "noes"  upon  the 


reconsideration  of  a  bill  for  passage  over  the 
veto  of  the  Governor  was  twofold:  First, 
that  it  might  thereby  appear  that  a  majority 
of  aU  the  members  elected  to  that  House  had 
agreed  to  pass  the  bill  over  the  veto ;  second, 
that  it  might  appear  from  the  "ayes"  and 
"noes"  that  when  the  vote  was  taken  a  quo- 
rum was  present.  We  cannot  ascribe  to  the 
framers  of  the  Constitution  less  than  these 
two  purposes. 

We  hold  that  "ayes"  and  "noes"  were  not 
taken  on  April  3,  1913,  within  the  meaning 
of  the  Constitution,  as  to  35  of  the  members 
of  the  House.  It  was  by  no  means  a  compli- 
ance to  show  that  35  members  were  not  vot- 
ing without  also  showing  whether  they  were 
present  or  absent 

[(]  The  resnlt  of  this  construction  is  the 
conclusion  that  the  Constitution  requires  the 
journal  to  show  the  presence  of  a  quorum 
when  such  vote  is  taken;  and  this  showing 
must  be  an  affirmative  one,  and  not  one  aris- 
ing merely  by  presumption  from  some  fact 
appearing  on  the  Journal,  or  from  silence  of 
the  journal  on  the  point,  or  from  a  state  of 
facts  set  out  on  the  journal  which  leaves  the 
matter  in  doubt.  It  is  true  that  our  cases, 
from  which  we  have  quoted,  have  settled  the 
rule  to  be  difFerent  from  that  above  stated 
in  cases  where  certain  of  the  requirements 
of  section  18,  art  2,  are  Involved;  but  the 
rule  which  applies  in  those  cases  rests  upon 
the  reason  that  the  latter  section  does  not 
require  the  journal  to  show  that  certain  of 
its  requirements  have  been  complied  with. 
No  such  reason  can  exist,  however,  in  re- 
spect of  the  requirement  of  section  18,  art 
3,  that  the  journal  show  the  "ayes"  and 
"noes" ;  that  requirement  is  mandatory,  anfl 
the  resnlt  of  its  nonobservance  is  the  in- 
validity of  the  act 

In  Williams  v.  State,  supra,  from  which  we 
have  quoted,  the  above  principle  was  recog- 
nized; and,  paraphrased,  what  is  quoted 
therefrom  amounts  to  this:  That,  where  the 
Constitution  expressly  requires  the  fact  to 
appear  on  the  Journal,  mere  sUence  on  the- 
point  is  fatal.  There,  the  question  was 
whether  ,the  bill  on  its  third  reading  receiv- 
ed the  constitutional  majority.  It  will  not 
be  presumed  in  any  case  from  the  mere  si- 
lence of  the  journals  that  either  house  has 
exceeded  its  authority,  or  disregarded  a  con- 
stitutional requirement  in  the  passage  of 
legislative  acts,  unless  where  the  Constitution 
has  expressly  required  the  journals  to  show 
the  action  taken,  as  for  Instance  where  it 
requires  the  "ayes"  and  "noes"  to  be  entered. 
Cooley,  Constitutional  Limitations,  195. 

[8]  There  was  no  such  connection  between 
the  reconsideration  of  Bill  759  in  the  Senate 
on  April  3,  1913,  and  the  reconsideration  of 
that  bill  by  the  House  of  June  21,  1913,  as  to 
be  a  compliance  with  article  8,  |  18,  of  the 
Constitution.  Neither  this  court  nor  the 
Legislature  was  authorized  to  change  the 
order  which  tlie  Constitution  prescribed,  as 
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that  its  framen  tbonght  best  We  are  not 
antborlzed  to  hold  that  order  directory;  the 
Constitution  says  It  shall  be  done  In  a  cer- 
tain order.  If  we  essay  to  change  that  or- 
der, there  Is  no  limit  to  what  may  follow. 
No  more  mandatory  words  could  be  used 
than  are  employed  In  fixing  the  order  In 
which  bills  must  be  reconsidered  by  that 
S*ectlon. 

In  the  construction  of  Constitutions,  it  has 
been  said:  "The  great  majority  of  all  con- 
stitutional provisions  are  mandatory,  and  It 
Is  only  such  provisions  as  from  the  language 
used  in  connection  with  the  business  in  view 
may  be  said  to  be  addressed  to  some  person 
or  department  that  courts  have  held  to  be 
directory ;  and  these  provisions  In  most  cas- 
es have  been  those  addressed  to  the  legisla- 
tlve  department  with  reference  to  the  mode 
of  procedure  in  the  enactment  of  laws  as 
above  stated.  But  provisions  of  this  kind 
will  be  treated  as  mandatory  if  the  language 
used  Justifies  it,  even  though  the  proceedings 
to  which  they  refer  are  but  formal.  What- 
ever is  prohibited  or  positively  enjoined  must 
be  obeyed.  Therefore  all  prohibitions  and 
restrictions  are  necessarily  mandatory.  So, 
also,  all  provisions  that  designate  in  express 
terms  the  time  or  manner  of  doing  particu- 
lar acts,  and  are  silent  as  to  performance  in 
any  other  manner,  are  mandatory,  and  must 
be  followed."    Cyc.  vol.  8,  p.  762. 

In  State  v.  McCann,  72  Tenn.  (4  Lea)  11, 
this  court,  quoting  from  Judge  Cooley  in  Ills 
work  on  Constitutional  Limitations,  said: 
"For  the  will  of  the  people,  as  declared  in 
the  Constitution,  is  the  final  law;  and  the 
will  of  the  Legislature  is  only  law  when  it 
is  in  harmony  with,  or  at  least  not  opposed 
to,  that  controlling  Instrument  which  gov- 
erns the  legislative  body  equally  with  the 
private  citizen.  •  •  •  To  say  a  provision 
is  directory  seems,  with  many  persons,  to  be 
equivalent  to  saying  that  it  is  not  a  law  at 
all.  That  this  ought  not  to  be  so  must  be 
conceded;  tliat  it  is  so,  we  have  abundant 
reason  and  good  authority  for  saying. 
*  *  *  A  constitutional  provision,  if  it  is 
to  be  enforced  at  all,  must  be  treated  as 
mandatory ;  and.  If  the  Legislature  habitual- 
ly disregards  it,  it  seems  to  us  tliat  there  is 
all  the  more  urgent  necessity  that  the  courts 
should  enforce  it" 

This  court  following  the  above  quotation 
in  that  opinion,  added:  "These  are  words  of 
wisdom  from  the  pen  of  the  ablest  constitu- 
tional Jurist  now  in  our  midst  and  well  de- 
serve to  be  pondered  by  those  whose  duty  it 
is  to  administer  the  law  and  enforce  its  man- 
dates, especially  in  the  court  of  last  resort." 

Delicate,  indeed,  is  the  duty,  and  impor- 
tant the  power  which  rests  upon  this  court 
whenever  called  on  to  pass  Judgment  upon 
the  validity  of  an  act  of  a  co-ordinate  de- 
partment of  the  government  of  the  state. 
The  exercise  of  such  a  Judgment  in  its  re- 
sults may  be  large  in  good  or  evIL    The  law 


which  stands  above  the  three  co-ordinate 
departments  of  the  government  and  over- 
shadows all  is  the  Constitution;  to  its  man- 
dates, all  must  bow.  Its  command  by  the 
use  of  the  word  "shall"  in  prescribing  the  ex- 
act and  formal  procedure  to  be  pursued  when 
a  bUl  has  been  disapproved  by  the  Governor 
excludes  the  idea  that  any  other  order  of 
procedure  may  be  recognized  as  a  compliance 
with  its  terms.  There  is  no  room  for  the  ex- 
ercise of  discretion  by  those  agencies  of  the 
state  to  which  it  intrusted  the  execution  of 
section  18  of  article  3.  The  acts  to  be  done 
by  the  chief  of  the  executive  department  and 
by  that  bouse  of  the  General  Assembly  in 
which  the  bill  originated,  and  by  the  other 
house,  are  each  and  all  laid  down  with  spe- 
cific attention  to  detail.  It  is  easy  enough 
to  say  that  some  other  mode  of  procedure 
would  have  done  as  well,  but  it  is  not  pos- 
sible to  conceive  that  any  variation  from  the 
plain  and  simple  form  of  procedure  laid  down 
with  such  exactness  was  intended.  In  such 
a  case,  no  one  of  the  three  departments  of 
the  government  can  do  aught  but  obey.  Over 
the  other  two  departments  of  the  state  gov- 
ernment this  court  of  last  resort  is  set  to 
check  and  declare  void  any  of  their  acts 
which,  by  appropriate  proceedings,  are 
brought  to  its  bar  for  Judgment  The  result 
of  such  Judgments,  in  so  far  as  they  affect 
the  interests  of  the  parties  to  the  particular 
cause,  are  of  minor  importance,  as  com- 
pared with  such  results  in  so  far  as  they 
affect  the  welfare  of  the  state.  If  the  man- 
datory provisions  of  the  supreme  law  here 
Involved  should  by  us  be  held  directory  or 
discretionary,  if  we  by  our  Judgment  say 
that  the  Legislature  in  that  order  of  recon- 
sideration which  it  employed  in  this  case 
found  a  way  in  substance  the  same  or  Just 
as  good  and  not  materially  different  from 
that  prescribed  by  the  Constitution,  or  that 
common  sense  or  any  other  consideration 
should  move  us  to  construe  the  mandate  of 
the  Constitution  prescribing  the  particular 
order  designated  to  mean  some  other  order, 
then  where  does  such  a  Judgment  lead? 
Clearly,  it  would  be  but  a  step  or  precedent 
toward  a  nulliflcatidn  of  any  other  manda- 
tory provision  which  may  be  brought  in  Judg- 
ment and  against  which  some  plausible  argu- 
ment may  be  leveled.  By  maintenance  of  the 
fundamental  law  of  the  land  are  the  rights 
and  liberties  of  citizens  of  all  governments, 
founded  on  the  will  of  the  governed,  pre- 
served; and  by  Judgm^its  reckless  of  the 
sacred  or  mandatory  provisions  of  that  law, 
such  rights  and  liberties  are  ultimately  de- 
stroyed. 

Among  our  adjudicated  cases,  we  find  no 
precedent  to  which  we  can  point  as  au- 
thority for  holding  the  constitutional  mode 
of  procedure  laid  down  in  section  18,  of  arti- 
cle 3,  as  directory. 

Reasons  plausible  enough  may  be  given 
for  upholding  the  act  of  the  majority  of  the 
General  Assembly  in  both  of  the  houses  corn- 
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posing  that  body,  such  as  that,  If  the  act  be 
declared  void,  a  minority  of  that  body  will 
have  been  allowed  to  defeat  the  will  and 
Judgment  of  the  majority,  etc.;  but,  after 
all  is  said  that  may  be  said  on  the  line  of 
expediency,  the  fact  stands  clearly  out  that 
to  do  the  thing  expedient  Is  to  set  aside  and 
hold  as  directory  only,  a  clearly  mandatory 
constitutional  provision,  and  that  a  multl- 
pllcatlon  of  such  precedents  must  and  can 
only  result  In  a  destruction  of  the  basic  law 
of  the  state.  Where  such  a  condition  exists, 
the  duty  of  this  court  is  to  uphold,  by  its 
Judgment,  the  fundamental  law  of  the  state. 

The  argument  that  the  reconsideration  of 
the  bUl  by  the  House  of  Representatives  on 
June  21,  1913,  may  be  treated  as  a  ratifica- 
tion of  what  the  Journal  shows  was  done  on 
April  3,  1913,  by  members  of  the  House 
amounting  in  number  to  less  than  a  quorum 
for  the  transaction  of  legislative  business.  Is, 
while  plausible,  we  think  wholly  unsound. 
There  was  no  House  present  on  April  3, 
1913,  capable  under  the  Constitution  of  trans- 
acting legislative  business.  The  only  pow- 
er possessed  by  those  members  of  the  legis- 
lature who  undertook  to  make  the  Journal 
show  a  reconsideration  of  House  Bill  759 
was  to  adjourn  the  House  to  the  following 
day,  or.  If  authorized  by  law,  to  compel  the 
attendance  of  absent  members.  And  being 
whoUy  without  power  to  reconsider  the  bill 
aqd  pass  the  same  over  the  Governor's  veto, 
the  action  of  that  body  was  void  in  law. 
It  was  as  a  thing  not  done  at  all,  and  not 
an  act  defectively  performed  by  a  body  pos- 
sessing the  power  and  the  right  to  perform 
It  perfectly;  and  therefore  there  was  nothing 
upon  which  the  doctrine  of  ratification  could 
operate.  And  our  cases  (Furnace  Co.  v. 
Railroad  Co.,  113  Tenn.  [5  Gates]  731,  87  S. 
W.  1016;  Shields  v.  Land  Co.,  94  Tenn.  [10 
Pickle]  123,  28  S.  W.  668,  26  L.  R.  A.  509, 
45  Am.  St  Rep.  700 ;  Muse  v.  Lexington,  110 
Tenn.  [2  Cates]  655,  76  S.  W.  481)  do  not  ap- 
ply. 

For  the  reasons  above  stated,  we  bold  that 
House  Bill  No.  759  never  became  a  law,  and 
that  chapter  37  of  the  Public  Acts  of  1913,  as 
published,  is  unconstitutional  and  void. 

NEIL,  G  J.  (concurring).  The  first  ques- 
tion in  these  cases  Is  whether  there  was  a 
auorum  In  the  House  on  April  3,  1913. 

Our  Constitution  (article  2,  §  11)  provides: 
"The  Senate  and  House  of  Representatives, 
when  assembled,  shall  each  choose  a  Speaker 
and  Its  other  officers ;  be  Judges  of  the  quali- 
fications and  election  of  Its  members,  and  sit 
upon  its  own  adjournments  from  day  to  day. 
Not  less  than  two-thirds  of  all  the  members  to 
which  each  house  shall  be  entitled  •  •  • 
shall  constitute  a  quorum  to  do  business; 
but  a  smaller  number  may  adjourn  from  day 
to  day,  and  may  be  authorized,  by  law,  to 
compel  the  attendance  of  absent  members." 

In  my  Judgment,  this  can  mean  nothing 
else  than  that  two-thirds  of  the  number  to 
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which  each  house  is  entitled  are  necessary 
to  make  a  quorum;  and  that  a  less  number 
can  transact  no  business  except  to  adjourn 
from  day  to  day  until  a  quorum  shall  as- 
semble; there  being  no  law  in  existence  au- 
thorizing the  body  assembled,  being  less  than 
a  quorum,  to  compel  the  attendance  of  ab- 
sent members. 

That  two-thirds  are  necessary  to  make  a 
quorum  is  not  only  clear  from  the  language 
quoted,  but  this  construction  is  made  strong- 
er even  by  the  fact  that  both  of  the  prior 
Constitutions,  those  of  1796  (article  1,  §  8) 
and  1834  (article  2,  i  11),  phrased  the  matter 
thus:  "Two-thirds  of  each  house  shall  con- 
stitute a  quorum  to  do  business."  It  is  per- 
ceived the  present  Constitution  changed  this 
language  into  "not  less  than  two-thirds^" 
etc.  It  is  also  noted  that  the  language  "of 
each  house"  is  changed  into  "of  all  the  mem- 
bers to  which  each  house  shall  be  entitled." 
It  is  apparent,  by  comparing  the  three  instru- 
ments, that  the  two  prior  Constitutions  were 
before  the  convention  of  1870,  and  were  ex- 
amined at  every  step;  and  their  language 
was,  in  many  instances,  adopted.  The  change 
from  that  language  to  the  language  used  in 
the  present  Constitution  shows  how  solicitous 
the  convention  was  to  place  beyond  controver- 
sy the  requirement  that  two-thirds  should  be 
necessary  to  make  a  quorum. 

It  is  insisted  that  this  requirement  was  not 
mandatory,  but  merely  directory,  in  view  of 
the  fact  that  it  is  provided  in  section  18  of 
the  same  article  that  in  order  to  become  a 
law  every  bill  must,  upon  its  third  reading, 
receive,  in  each  house,  "the  assent  of  a  ma- 
jority of  all  the  members  to  which  that  house 
shall  be  entitled  under  this  Constitution"; 
and  that  a  similar  provision  occurs  in  article 
3,  8  18,  respecting  the  passage  of  a  bill  over 
the  Governor's  veto.  Article  2,  {  5,  pro- 
vides that  the  membership  of  the  House  of 
Representatives  shall  never  exceed  99,  and 
this  Is  the  number  which  now  composes  that 
bouse.  Sixty-six  members  are  required  to 
constitute  a  quorum,  but  under  article  2,  S  18, 
and  article  3,  {  18,  a  majority  of  this  quorum 
cannot  pass  any  bill,  and  make  It  a  law ;.  but, 
in  order  to  effect  this  result,  a  majority  of  all 
of  the  members  to  which  each  house  la  en- 
titled must  vote  for  it  It  is  urged  that  the 
real,  effective  body,  therefore,  is  the  majority 
of  each  house  voting  for  a  bilL  In  view  of 
the  specific  terms  in  which  the  quorum  was 
provided  for,  it  is  a  singular  thing,  it  is  true, 
that  a  majority  of  the  quorum  was  not  per- 
mitted to  control,  and  that  control  was  vest- 
ed in  the  majority  of  the  whole  membership. 
I  cannot  say,  however,  that  this  would 
evince  a  purpose  to  make  the  provisions  con- 
cerning the  quorum  merely  directory.  Rath- 
er, the  two  provisions  indicate  a  sedulous 
purpose  on  the  part  of  the  convention,  and 
of  the  people  ratifying  the  Constitution,  that 
all  legislative  business  shonid  receive  the 
careful  attention  of  at  least  two-thirds  of 
the  membership  of  each  house.    To  secure 
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that  attention,  it  waa  required  tliat  two- 
thirds  Bhould  at  all  times  be  present,  and  that 
of  these.  In  case  only  that  many  should  be 
present,  a  number  equal  to  a  majority  of  the 
whole  membership  of  eadh  bouse  should  vote 
for  a  bill  before  its  passage  could  be  effected. 
I  do  not  think  it  can  be  gainsaid  that  the 
two  requirements  acting  together  would  be 
more  likely  to  secure  au'  efficient  execution 
of  the  business  of  the  Legislature,  than  tf 
either  were  omitted.  It  is  true  that  those 
In  excess  of  the  majority  of  the  whole  mem- 
bership can  have  no  effect,  by  their  votes, 
as  against  that  majority;  but,  pending  the 
consideration  of  all  legislation,  it  is  further- 
more true  that,  by  the  presence  of  the  large 
number  required  to  make  a  quorum,  the  con- 
stituents of  all  of  the  members  will  have  the 
benefit  of  the  consideration  which  the  large 
quorum  could  give,  a  consideration  necessa- 
rily superior  to  that  which  could  be  given  by 
a  smaller  number,  because  the  larger  number 
represents  a  wider  experience,  and  a  wider 
range  of  views.  This  is  all  I  deem  it  nec^ 
essary  to  say  at  this  time  on  the  subject  of 
directory  and  mandatory  •  provisions  in  the 
Constitution.  Further  along  in  this  opinion 
I  shall  state  my  views  on  the  general  subject 
a  little  more  at  length. 

Was  there  a  quorum  in  the  House  on  April 
3d? 

The  Journal  of  the  House  on  that  day,  at 
the  time  BUI  759  purports  to  have  been  pass- 
ed, shows  the  following: 

"Mr.  Cox  made  the  following  motion:  Mr. 
Speaker,  I  move  that  House  Bill  No.  759  be 
passed,  notwithstanding  the  objections  of  the 
executive. 

"On  request  of  Mr.  Thompson,  House  Bill 
No.  759  was  read  by  the  clerk. 

"On  request  of  Mr.  Todd,  the  message  of 
the  Governor  vetoing  House  Bill  No.  759  was 
read  by  the  clerk. 

"Thereupon  the  roll  was  called  upon  the 
adoption  of  the  motion  of  Mr.  Ck)z,  with  the 
following  result: 

"Representatives  voting  aye  were:  Messrs. 
Acree,  Babb,  Bamett,  Bejach,  Boyer,  Bryant, 
Byron,  Cardwell,  Chamlee,  C!ochran,  Collier 
of  Humphreys,  Collier  of  Sumner,  Cox,  Davis, 
Drane,  Dunn,  Emmons  Gilbert,  Greene,  Hill, 
Hunt,  Johnson  of  Madison,  Johnson  of  Shel- 
by, Klrkpatrick,  Larsen,  Lefever,  Link,  Love, 
Malone,  Matthews,  Mayes,  McGormick,  Mc- 
Dade,  McFarland,  Miller  of  Marshall,  Moore, 
Morris,  Murphy,  Myers,  Nichols,  O'Brien, 
Quenichet,  Royston,  Schmittou,  Shaw,  Stone 
of  Cheatham,  Taylor  of  Madison,  Todd,  Wel- 
don,  Wilson,  Winchester,  and  Mr.  Speaker 
Stanton— 52. 

"Representatives  voting  no  were:  Messrs. 
Dorsey,  Fuller,  Miller  of  Lauderdale,  and 
Thompson — i. 

"When  the  name  of  eadi  of  the  following 
representatives  was  called,  Mr.  Speaker 
Stanton  answered  for  each,  'Not  voting': 
Messrs.  Abemathy,  Albright,  BuUard,  Camp- 
bell, Childa,  Oreswell,  Denton,  Duncan,  Em- 


ert,  Fisher,  Fleeman,  Pox,  Gallagher,  Har- 
pole,  Hughes,  Koffman,  Mitchell,  Mulleas, 
Park,  Parkes,  Pierce,  Raulston,  Rickman, 
Rigglns,  Roberts,  Robinson,  Scott,  Smith, 
Stephenson,  Stone  of  Lincoln,  Spears,  Tester- 
man,  Walker,  West,  Williamson— 35. 

Representatives  answering,  'Present  but 
not  voting,'  were:  Messrs.  McWherter  and 
Taylor  of  Jefferson — 2. 

"When  the  name  of  Mr.  Dorsey  was  called 
he  voted,  'No,'  and  offered  an  explanation, 
which  was  sent  to  the  desk,  and  on  request 
of  Mr.  Cox  the  clerk  proceeded  to  read  the 
explanation.    . 

"The  reading  of  the  explanation  was  inter- 
rupted by  Mr.  Cox,  who  made  the  point  of 
order  that  the  question  of  a  quorum  could  not 
be  determined  except  by  a  roll  call. 

"Mr.  Speaker  Stanton  ruled  the  point  of 
order  well  taken,  and  declared  the  explana- 
tion out  of  order. 

"Mr.  McWherter  answered,  'Present  but 
not  voting,'  and  offered  an  explanation. 

"Mr.  Speaker  Stanton  ruled  the  explana- 
tion out  of  order. 

"Mr.  Thompson  offered  the  following  ex- 
planation, which  was  declared  in  order  by 
Mr.  Speaker  Stanton: 

"Mr.  Speaker,  I  vote  no  on  the  motion  to 
pass  House  BlU  No.  759  over  the  veto  of  the 
Governor  notwithstanding,  for  the  reason 
that  the  Republicans,  or  the  minority  party, 
is  not  permitted  in  this  bill  to  name  their 
choice  on  the  board,  and  for  the  reason  I 
am  pledged  to  the  maintenance  of  the  pres- 
ent election  law.    J.  R.  Thompson. 

"Mr.  Todd  made  the  following  motion: 
Mr.  Speaker,  I  move  you  that,  whereas, 
House  Bill  No.  769  has  passed  the  House,  the 
objections  or  veto  of  the  executive  to  the 
contrary  notwithstanding,  that  the  clerk  be 
Instructed  by  the  House  to  transmit  said  bill 
to  the  Senate,  together  with  the  Governor's 
veto  passage,  as  having  passed  the  House, 
the  veto  or  objections  of  the  executive  to  the 
contrary  notwithstanding. 

"The  motion  prevailed." 

What  weight  should  be  accorded  the  jour- 
nal? What  authority,  under  the  Constitu- 
tion, has  the  judicial  department  of  our  state 
government  in  respect  of  such  a  matter? 

When  called  upon  to  accredit  any  apparent 
act  of  the  Legislature,  we  should  feel  sure 
it  Is  Indeed  such  an  act.  There  is  no  duty  to 
obey  an  act  which  Is  not  genuine.  If  we  find 
It  in  the  book  of  the  acts  for  the  current  1%- 
islative  year  published  by  authority,  we 
should  always,  nothing  else  appearing,  give 
It  due  credit  But  recognizing  the  right,  ac- 
corded by  oar  constitutional  law,  to  parties 
litigant  to  question  whether  such  supposed 
act  really  passed  the  legislative  bodies,  we 
should  always,  when  such  question  is  made, 
examine  the  legislative  Journals  to  solve  the 
doubt  so  raised.  If  the  point  made  be  that 
one  of  the  hooses  was  not  duly  organized,  on 
a  given  day,  we  will  examine  that  point  in 
the  light  of  the  evidence  which  our  law  jns- 
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tlfies.  We  trill  examine  the  journals.  Bnt 
right  here  It  seems  to  me  that  a  very  Im- 
portant distinction  arises.  It  Is  this.  Where 
tbere  Is  no  question  that  the  body  making 
the  Journal  Is  composed  of  a  quorum,  capable 
of  l^lslatlng,  the  language  of  the  Journal 
made  by  It  should  be  given  the  benefit  of 
every  reasonable  doubt  as  to  things  done, 
or  attempted  to  be  done,  in  such  houses,  in 
the  passage  of  bills,  or  other  acts  done  in 
course  of  legislation,  or  in  the  progress  of 
the  two  bodies  towards  legislation ;  and  even 
silence  on  the  part  of  the  Journal  should  not 
be  counted  against  it  as  to  any  particular 
thing,  but  every  presumption  should  be  In 
favor  of  r^ularity,  and.  If  possible,  apparent 
omissions  should  be  supplied  by  Inferences 
from  those  things  which  appear.  In  short, 
In  such  a  case  the  Journals  must  affirmatively 
sliow  some  constitutional  defect  in  the  man- 
ner of  the  legislation.  Such  is  the  effect 
of  our  decisions.  Brewer  v.  State,  86  Tenn. 
732,  737,  »  S.  W.  166;  State  v.  Algood,  87 
Tens.  163,  168,  10  S.  W.  310;  Nelson  v.  Hay- 
wood Co.,  91  Tenn.  696,  604,  20  S.  W.  1 ;  State 
V.  McConnell,  3  Lea,  333;  WilUams  v.  State, 
6  Lea,  553;  State  ex  reL  v.  Baseball  Club, 
127  Tenn.  309,  154  S.  W.  1161,  and  cases  cit- 
ed; Telegraph  Go.  v.  Nashville,  118  Tenn. 
1, 101  S.  W.  770,  11  Ann.  Gas.  824,  and  cases 
dted ;  State  v.  Swiggart,  118  Tenn.  556,  102 
S.  W.  75,  and  cases  dted;  Richardson  v. 
Young,  122  Tenn.  665-669,  125  S.  W.  664; 
Jackson  v.  iMannfacturlng  Co.,  124  Tenn.  424- 
425,  137  S.  W.  757.  But  in  none  of  these 
cases  was  any  question  made  as  to  the  ex- 
istence of  a  quorum  in  the  Legislature  at  the 
time  a  bill  was  passed.  It  is  manifest  that 
this  high  grade  as  evidence  should  not  be 
accorded  to  the  Journal  of  a  body  challenged 
as  not  duly  constituted  for  want  of  a  quorum. 
When  the  body  Is  In  this  nascent  form,  It 
has,  under  our  Constitution,  no  right  except 
to  adjourn  from  day  'to  day,  and  await  the 
coming  of  a  quorum.  To  say  that  a  body 
challenged  as  being  in  this  incomplete  form 
should  have  accorded  to  its  record  aU  of  the 
presumptions  attaching  duly  to  a  constituted 
body  is  tantamount  to  catting  off  all  Inquiry, 
and  to  saying  that  any  number  of  persons 
elected  to  membership  in  a  legislative  body  (If 
at  the  beginning  of  the  legislative  term  there 
has  been  effected  an  organization,  with  a 
speaker  and  clerk)  may,  on  any  day  subse- 
quent to  the  original  organization,  ass^nble 
with  the  speaker  and  clerk,  at  the  ascertained 
place,  and  assume  to  be  a  quorum,  and  by 
such  mere  assumption  prevent  all  investiga- 
tion of  their  claims.  Such  assumption  is 
but  saying,  in  another  form,  "We  who  are 
assembled  here  claim  to  be  a  quorum,  there- 
fore we  are  a  quorum."  If  such  assumption 
could  ever  be  indulged  under  our  Constitu- 
.  tlon,  there  would  be  no  need  for  the  provi- 
sion that,  when  a  number  less  than  a  quorum 
are  present,  they  have  the  right  to  "adjourn 
from  day  to  day,  and  may  be  authorized  by 


law,  to  comi)el  the  attendance  of  absent  mem- 
bers." Even  a  majority  of  one  of  the  houses 
has  no  power  to  declare  a  quorum  when  none 
exists.  A  quorum  is  determined  by  a  call  of 
the  roll.  It  is  not  a  matter  of  Judgment,  or 
one  requiring  a  technical  decision.  An  as- 
sumption by  a  majority,  or  even  a  distinct 
declaration  th&i  it  is  two-thirds  of  the  whole, 
or  a  quorum,  cannot  make  it  so.  It  is  true 
that  where  one  of  the  houses  assumes  that 
a  quorum  is  present  (In  cases  where  the  Con- 
stitution does  not  require  the  ayes  and  noes 
to  be  entered  on  the  Journals),  and  proceeds 
with  business  on  that  assumption,  unchal- 
leuged,  the  court  will  be  bound  to  indulge 
the  same  presumption;  but  that  will  not 
prevent  the  ascertainment  of  the  real  facts, 
on  proper  evidence.  The  nature  of  that 
evidence  has  been  already  indicated.  Wheth- 
er there  can  be  any  other,  or  whether  lapse 
of  time,  even  a  comparatively  brief  time,  with 
the  Journal  remaining  unquestioned,  would  so 
obscure  all  the  sources  of  knowledge  as  to 
render  practically  impossible  aU  reasonable 
inquiry  into  such  a  matter,  need  not  now  be 
-considered.  Obviously  the  doings  of  a  body 
challenged  at  the  time  as  not  being  a  quorum 
must  be  closely  examined,  with  a  view  to  fair. 
Just,  and  reasonable  interpretation.  If,  in 
the  previous  history  of  the  body  during  the 
legislative  term,  as  shown  by  the  Journal, 
the  custom,  as  alleged  in  the  bill  in  this  cose, 
had  been  each  day  up  to  Mardi  28th,  when 
an  adjournment  to  April  let  was  taken,  to 
call  the  roll  for  the  purpose  of  ascertaining 
the  existence  of  a  quorum,  and  on  the  special 
day  in  question  the  roll  was  not  called,  this 
fact  would  immediately  arrest  the  attenticm 
of  any  investigator.  But  if  no  question  was 
made  at  the  time  by  any  one,  and  the  body 
proceeded  as  if  complete,  nothing  else  ap- 
pearing, there  would  be  ground  for  inferring, 
and  the  presumption  would  be,  that  the  pres- 
ence of  a  quorum  had  been  ascertained  lo 
some  other  manner,  and  existed.  But  if  we 
find,  as  appears  in  the  case  before  us,  that 
some  member  of  the  body,  in  the  exercise 
of  his  constitutional  right,  attempted  to  make 
the  question  of  no  quorum,  and  to  have  it 
entered  on  the  Journal,  as  his  objection,  or 
protest  under  the  Constitution,  and  that  this 
was  refused,  and  suppressed,  and  instead  of 
calling  the  roll,  and  ascertaining  the  fact, 
in  this  simple  way,  all  Investigation  was  cut 
off,  and  the  body  proceeded  as  if  a  quorum  was 
present,  and  attempted  to  show  that  enough 
members  were  present  to  make  a  quorum  by 
the  mere  fact  of  the  Speaker's  "answering 
for"  such  and  such  members,  when  their 
names  were  called  on  the  ayes  and  noes  In  the 
passage  of  a  bill  saying  simply,  "Not  voting" 
— there  can  be  no  doubt  that  such  a  so-called 
Journal  discredits  itself.  Here  we  have,  with- 
out any  reason  apparent  except  to  make  the 
semblance  of  a  quorum,  the  violation  of  a 
daily  practice  of  calling  the  roll,  the  suppres- 
sion of  all  inquiry,  as  to  the  existence  of  a 
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quorum,  and  tbe  Speaker,  without  venturing 
to  name  them  as  "present,"  simply  announc- 
ing, "Not  voting,"  when  tbe  names  of  35  mem- 
bers were  called.  We  can  give  no  credence 
to  such  a  record.  It  not  only  falls  to  show 
a  quorum  present,  but  furnishes  a  convincing 
basis  for  the  conclusion  that  there  was  no 
quorum.  The  concurrence  of  all  of  these 
facts  is  consistent  with  no  other  conclusion. 

I  do  not  doubt  that  either  of  our  legislative 
(Cambers  would  have  the  right  to  pass  a  rule 
giving  the  Speaker  power  to  note  the  pres- 
ence of  members  actually  present,  but  not 
answering  to  their  names.  This  Is  fully 
established  by  the  reasoning  In  the  case  of 
United  States  r.  Ballin,  144  U.  S.  1,  12  Sup. 
a.  507,  36  L.  Ed.  321. 

Whether  the  Speaker,  without  such  rule, 
would  have  the  power,  is  another  question. 
The  Constitution  does  not  prescribe  what  the 
power  of  the  Speaker  should  be.  It  must 
therefore  be  true  that,  being  a  servant  of 
the  house  over  which  he  presides,  he  can  have 
only  such  power  as  it  confers  on  him,  and 
may  have  all  such  powers  as  may  be  thus 
conferred,  not  In  violation  of  some  provision 
of  the  Constitution.  It  may  also  be  laid  down 
as  true  that  where  there  is  no  rule  conferring 
a  power  exercised  by  the  Speaker,  in  a  given 
Instance,  but  a  duly  constituted  house  sub- 
mits to  the  exercise  of  a  power  by  tiim,  that 
power  must  be  held  to  ha:ve  been  rightly 
exercised,  if  not  in  violation  of  some  pro- 
vision of  the  Constitution. 

But  It  is  obvious  that  this  principle  could 
not  obtain  or  hold  good  where  there  was  no 
prevloiis  rule  conferring  the  power,  and  it 
does  not  appear  that  the  House  was  at  the 
time  duly  organized  so  as  to  confer  the  power 
by  its  acquiescence.  In  brief,  such  a  power 
could  not  exist  for  tbe  purpose  of  organiz- 
ing the  House,  In  the  absence  of  a  rule,  or  for 
the  purpose  of  ascertaining  a  quorum  at  any 
time  in  the  absence  of  such  rule.  And  for 
this  good  reason:  We  cannot  assume  in  any 
given  case  that  members  are  present  and 
will  not  answer,  because  tbe  contrary  pre- 
sumption in  favor  of  duty  must  prevail,  in 
favor  of  all  members.  If  this  presumption  Is 
to  be  overturned  by  the  decision  of  one  man, 
be  must  have  that  great  power  conferred  on 
him  from  some  source,  power  to  witness  con- 
clusively the  presence  and  the  failure  of  duty. 
That  power  can  be  conferred  upon  that  single 
person  only  by  the  houses.  It  might  be  con- 
ferred on  the  derk,  or  on  any  other  person, 
but  it  conid  not  e^t  without  being  so  con- 
ferred. 

The  power,  it  is  observed,  is  to  note  tbe 
presence  of  one  who  is  actually  present  but 
who  does  not  answer  to  his  name.  Suppose 
a  rule  should  be  passed  attempting  to  confer 
upon  the  Speaker  the  power  to  declare  a 
quorum  by  simply  calling  tbe  names  of  mem- 
l)er8  and  noting  them  as  "not  voting,"  without 
regard  to  whether  they  were  present  or  ab- 
gent    I  think  that  such  a  rule  would  be  un- 


oonstltntional,  as  putting  it  wltldn  the  power 
of  tbe  Biwaker  to  declare  a  quorum  when 
none  existed,  and  thus  giving  over  legislative 
power  to  a  number  of  members  less  than  that 
prescribed  by  the  Constitution.  A  fortiori, 
the  mere  act  of  the  Speaker  in  having  cer- 
tain names  called,  and  noting  the  persons 
bearing  those  names  simply  as  not  voting, 
could  not  be  held  equivalent  to  "present  and 
not  voting,"  or  to  an  announcement  that 
these  persons  were  present  but  were  not 
voting.  State  ex  rel.  v.  ElUngton,  117  N.  C. 
158,  23  S.  E.  250,  30  L.  R.  A.  632,  53  Am.  St 
Eep.  580. 

I  am  of  the  opinion  therefore  that  the 
Journal  shows  that  no  quorum  was  present  on 
April  3d. 

The  next  question  arises  on  the  action  of 
the  House  on  June  2l3t 

Bill  759  was  passed  on  March  27th  by  the 
House,  was  transmitted  to  the  Senate  and 
passed  in  that  body,  and  was  thence  trans- 
mitted to  the  Governor  of  the  state  for  bis 
signature.  On  April  1st,  Gov.  Hooper  vetoed 
the  bill,  transmitting  it  with  his  veto  message 
to  the  House  of  Representatives,  in  which 
body  it  had  originated.  On  April  3d,  when 
no  quorum  was  present,  the  House  undertook 
to  pass  the  bill  over  tbe  Governor's  veto, 
and,  assuming  that  this  had  been  accomplish- 
ed, transmitted  the  bill  to  the  Senate,  and 
it  was  there  passed  and  then  transmitted  by 
the  latter  body  to  the  Secretary  of  State  for 
enrollment,  as  a  law  of  the  state. 

Subseqnentiy  the  bill  of  Webb  v.  Carter 
was  filed  attacking  the  constitutionality  of 
the  action  of  the  two  bodies  f>a  April  3d,  on 
the  ground  that  no  quorum  was  in  the  House 
when  the  bill  was  passed  over  the  Governor's 
veto  in  the  latter  body. 

After  this,  the  action  of  June  21st  was  tak- 
en, which  is  thus  evidenced  by  a  copy  of  the 
Journal  of  the  House  of  that  date: 

"Mr.  Cox  sent  a  written  statement  to  the 
clerk's  desk,  and  upon  request  of  Mr.  Cox  the 
clerk  read  the  motion,  and  the  bill  as  therein 
set  out,  as  follows: 

"Mr.  Speaker: 

"I  move  the  following  procedure  of  the 
House: 

"Whereas  tbe  bill  Imown  as  'House  Bill 
No.  759,'  which  is  as  follows:"  (Here  fol- 
lowed a  copy  of  tbe  bill  In  full)  "was  passed 
by  this  House  on  tbe  third  day  of  April,  1913, 
the  Governor's  veto  notwithstanding ;  and 

"Whereas,  It  has  been  objected  by  the  Gov- 
ernor and  others  that  the  bill  did  not  pass 
tbe  House  for  the  alleged  reason -that  less 
than  the  number  of  members  necessary  to  be 
present  to  enact  bills  were  then  present;  and 

"Whereas,  in  view  of  the  public  nature  and 
the  importance  of  this  bill  all  matters  of 
controversy  as  to  its  enactment  should  be 
determined: 

"Now,  therefore,  the  said  bill  Is  hereby  re- 
passed, the  Governor's  veto  notwithstanding 
(here  result  of  Tote),  and  It  Is  ordered  that 
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the  clerk  of  the  House  tiaDsmit  to  the  Secre- 
tary of  State  a  duly  certified  copy  of  these 
proceedings. 

"Mr.  Cox  moved  the  previous  question. 

"The  motion  prevailed. 

"Thereupon  the  clerk  called  the  roll  on  the 
adoption  of  the  motion  of  Mr.  Cox,  with  the 
following  result:" 

Then  followed  the  names  of  53  Representa- 
tives voting,  "Aye,"  and  18  voting,  "No." 

It  is  i)erceJveia  that  a  copy  of  the  pro- 
ceedings was  directed  to  be  sent  to  the  Secre- 
tary of  State,  and  It  is  not  directed  that  the 
bill  should  be  transmitted  to  the  Senate,  nor 
does  it  appear  that  the  bill  was  thereafter  so 
transmitted.  From  the  fact  that  a  copy  of 
the  proceedings  was  thus  ordered  to  be  trans- 
mitted to  the  Secretary  of  State,  that  nothing 
is  said  about  transmitting  the  bill,  and  from 
the  further  fact  that  Bill  No.  758  appears  in 
the  published  acts  as  chapter  No.  37,  and  as 
passed  on  April  3,  1913,  in  both  houses,  we 
think  the  inference  Is  irresistible  that  the 
House  was  never  in  actual  possession  of  Bill 
No.  759  after  April  3d,  when  it  was  placed 
in  the  bands  of  the  Senate;  that  on  June  2l8t 
it  was  in  the  hands  of  the  Secretary  of  State ; 
and  that  the  House,  on  June  21st,  acted  only 
on  a  copy  of  the  bill  which  had  been  pro- 
cured, or  was  in  possession  of  some  member 
of  the  House.  No  other  conclusion  will  fit 
all  of  the  facts  stated. 

However,  I  shall  consider  the  question  on 
the  assumption  that  the  bill  was  itself  in 
the  House  on  June  2l8t;  that  although  on 
April  3d  it  had  been  bodily,  though  illegally, 
placed  in  the  hands  of  the  Senate,  and  thence 
in  the  hands  of  the  Secretary  of  State,  it  had 
been  procured  and  bad  come  into  the  posses- 
sion of  the  House,  that  is,  the  original  bill 
and  not  a  copy  merely. 

The  question  to  be  determined  on  this  basis 
is  whether  the  due  passing  of  the  bill  on 
June  2l8t  could  have  any  efTect  towards  mak- 
ing it  a  law  without  its  subsequent  passage 
in  the  Senate,  on  lawful  transmission  to  that 
body  by  the  House. 

In  order  to  make  clear  my  view  upon  this 
matter,  I  shall  briefly  sketch,  in  the  language 
of  the  Constitution,  the  course  of  a  bill  from 
its  inception  through  the  two  houses  to  the 
Governor,  a  veto  by  the'  Governor,  and  then 
the  passage  of  the  bill  over  the  Governor's 
veto. 

"Constitution,  art  2,  1 17. 

"Bills  may  originate  in  either  house;  but 
may  be  amended,  altered  or  rejected  by  the 
other. 

"Sec.  18,  Every  bill  shall  be  read  once,  on 
three  different  days,  and  be  pasted  each 
time  *i  the  house  where  it  originated,  before 
transmission  to  the  other." 

This  section  further  provides : 

"No  bill  shall  become  a  law  until  it  shall 
have  been  read  and  passed,  on  three  differ- 
ent days  in  each  house,  and  shall  have  receiv- 
ed, on  its  final  passage  in  each  house,  the  as- 
sent of  a  majority  of  all  the  members  to 


which  that  house  shall  be  entitled  under  this 
Constitution ;  and  shall  have  been  signed  by 
the  respective  Speakers  In  open  session,  the 
fact  of  such  signing  to  be  noted  on  the 
Journal;  and  shall  have  received  the  approv- 
al of  the  Governor,  or  shall  have  been  other- 
wise passed  under  the  provisions  of  this  Con- 
stitution." 

"Art.  3,  I  1&  Every  bUl  which  may  pass 
both  houses  of  the  General  Assembly,  shall 
before  it  becomes  a  law,  be  presented  to  the 
Governor  for  his  signature.  If  he  approve, 
he  shall  sign  it,  and  the  same  shall  become 
a  law;  but  if  he  refuse  to  sign  It,  he  shall 
return  It  with  his  objections  thereto,  in  writ- 
ing, to  the  house  ia  wtiich  it  originated; 
and  said  house  shall  cause  said  objections  to 
be  entered  at  large  upon  its  journal,  and  pro- 
ceed to  reconsider  the  bill.  If  after  such  re- 
eonsideration  a  majority  of  all  the  members 
elected  to  that  house  shall  agree  to  pass  the 
bill,  notwithstanding  the  objections  of  the  ex- 
ecutive, it  shall  be  sent,  with  said  objections, 
to  the  other  house  by  which  it  shall  be  like- 
wise reconsidered.  If  approved  by  a  major- 
ity of  the  whole  number  elected  to  that 
house.  It  shall  become  a  law.  The  votes  of 
both  houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  all  the  members  vot- 
ing for  or  against  the  bill  shall  be  entered 
upon  the  journal  of  their  fespectlve  houses. 
If  the  Governor  shall  fail  to  return  any 
bill,  with  his  objections,  within  five  days 
(Sundays  excepted)  after  it  shall  have  been 
presented  to  him,  the  same  shall  become  a 
law  without  his  signature,  unless  the  General 
Assembly,  by  its  adjournment,  prevents  its 
return,  in  which  case  it  shall  not  become  a 
law." 

It  is  thus  perceived  that  a  bill  must  origi- 
nate In  one  of  the  houses,  must  be  read  and 
passed  on  three  different  days  in  that  house, 
before  Its  transmission  to  the  other  house, 
must  then  be  transmitted  to  the  other  house, 
where  It  must  go  through  the  same  course, 
must  be  signed  by  the  respective  Speakers, 
must  then  be  transmitted  to  the  Governor, 
must  be  acted  on  by  his  signature,  or  his  re- 
taining the  bill  without  signature  for  five 
days,  or  must  be  vetoed  by  him ;  that,  in  case 
of  his  veto,  he  must  transmit  the  bill  to  the 
house  wherein  It  originated,  and  must  oc- 
company  its  transmission  with  his  veto  mes- 
sage; that  the  house  to  which  it  is  so  trans- 
mitted must  enter  the  Governor's  veto  at 
large  upon  its  journal,  and  must  again  act 
upon  the  bUl;  if  that  house  again  pass  the 
biU  notwithstanding  the  veto,  the  bill  then 
"shall  be  sent  with  said  objections  to  the 
other  house,  by  which  It  shall  be  Ukewise  re- 
considered." If  approved  by  both  houses 
in  this  manner,  the  bill  shall  then  become  a 
law. 

It  is  perceived  that  the  exact  sequence  of 
events  is  laid  down  in  precise  terms  la  the 
Constitution.  After  the  bill  was  passed  on 
June  21st,  as  already  stated,  it  was  not 
thereafter   transmitted   to  the   Senate,   nor 
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passed  on  by  the  Senate;  hence,  under  the 
terms  of  the  Constitution,  It  could  not  become 
a  law,  since  It  requires  the  action  of  both 
houses  to  convert  a  biU  into  a  law,  along  with 
the  functions,  of  the  Governor  above  In- 
dicated. 

But  it  Is  insisted  that  inasmuch  as  there 
was  a  quorum  In  the  Senate  on  April  3d,  and 
that  body  passed  the  bill  by  the  usnal  three 
readings,  the  absence  of  a  duly  constituted 
House,  that  is,  a  House  composed  of  a 
quorum,  to  pass  the  bill  on  April  3d,  could 
be  cured  by  the  action  of  that  body  had 
on  June  21st.  The  position  taken,  as  we 
understand  it,  is  that  the  order  or  sequence 
of  events  provided  for  in  the  Constitution  is 
immaterial,  that  these  provisions  are  merely 
directory  and  not  mandatory.  The  effect  of 
this  contention  is  that  a  blU  originating  in 
the  House  may  be  passed  on  in  the  Senate 
before  it  is  voted  on  in  the  House,  and  vice 
versa;  likewise,  that  a  bill  originating  in 
the  House,  and  vetoed  by  the  Grovernor,  may 
be  voted  on  in  the  Senate  before  it  Is  voted 
on  in  the  House  after  such  veto. 

If  a  bin  must  follow  the  order  of  progress 
laid  down  in  the  Constitution,  Bill  No.  759 
never  legally  passed  out  of  the  control  of  the 
House  of  Representatives.  That  bouse  hav- 
ing no  quorum  on  April  3d  had  no  constitu- 
tional power  to  6end  the  bill  to  the  Senate, 
and  the  Senate  had  no  constitutional  power 
to  receive  it,  hence  had  no  constitutional  pow- 
er to  act  on  it,  and  hence  its  attempt  to  act 
on  that  bill  was  void.  The  Senate  having 
thus  obtained  possession  of  the  bill  without 
authority  of  the  Constitution,  and  hence  in 
a  manner  that  conferred  no  Jurisdiction  up- 
on it,  the  constitutional  custody  of  the  bill 
remained  with  the  House  until  June  21,  1913, 
on  which  day  it  was  passed  by  a  quorum. 
It  should  then,  and  not  until  then,  have  been 
transmitted  to  the  Senate.  This  was  not 
done,  so  it  remains  a  bUl  passed  only  by  one 
house,  the  House  of  Bepresentatives. 

The  foregoing  conclusions  are  sound  If  it 
be  material  that  the  exact  order  be  followed 
as  laid  down  In  the  Constitution.  If  that  or- 
der can  be  varied,  and  if  it  only  be  neces- 
sary that  the  bill  shall  have  been  passed  by 
both  houses  over  the  veto  regardless  of  wheth- 
er both  houses  had  legal  possession  of  the 
bill,  then  it  became  a  law  when  subsequently 
passed  in  the  House  on  June  21st  The  ques- 
tion then  to  be  considered  is  whether  the  ex- 
act order  laid  down  in  the  Constitution  is 
essential. 

Is  that  provision  of  the  Constitution  direc- 
tory which  declares  that  when  the  Governor 
disapproves  a  bUl  he  shall  transmit  it  to 
the  house  In  which  It  originated,  and  that 
that  house,  on  passing  it  over  the  veto,  shall 
transmit  It  to  the  other  house? 

If  one  part  is  directory,  all  of  the  parts 
are.  But  the  word  "shall"  is  used  with  each 
step.  If  the  House  can  constitutionally  trans- 
mit such  a  bill  to  the  Senate  before  itself  act- 
ing on  it,  or  a  number  of  members  less  than  a 


quorum  can  do  this,  then  it  seems  with  equal 
reason  the  Governor  may  in  his  discretion 
transmit  a  Senate  bill  with  his  veto  to  the 
House,  or  a  House  bill  to  the  Senate.  Is 
there  any  good  reason  underlying  the  consti- 
tutional order?  There  is.  It  is  evident  that 
those  who  originated  any  legislation  in  ques- 
tion on  any  occasion  are  in  the  house  where 
the  bill  was  first  Introduced.  They  are  more 
particularly  Interested  than  any  others  in 
seeing  the  bill  become  a  law,  and  are  there- 
fore more  likely  to  be  vigilant  and  active  in 
securing  its  passage  over  the  veto.  The  great 
personal  interest  which  a  member  takes  in 
a  biU  originated  by  him,  "his  bUl,"  is  a  mat- 
ter of  common  knowledge.  If  the  GrOvernor 
can  send  the  bill  to  the  other  house,  the 
house  in  which  it  did  not  originate,  be  can, 
for  a  time,  at  least,  stifle  this  earnest,  person- 
al advocacy.  The  bill  may  linger  in  the 
house  to  which  he  has  sent  it  until  the  ardor 
of  its  special  advocate  cools  or  dies  out 
Furthermore,  the  Governor  may  be  stronger 
in  the  house  to  which  he  has  chosen  to  send 
it,  and  his  friends  there  may  be  able  to  so 
obstruct  the  bill  that  it  will  not  be  acted  on 
at  all  during  the  session,  or  action  on  it  may 
be  BO  delayed  that,  through  the  Intervention 
of  other  legislative  business,  it  may  reach 
the  other  house  too  late  for  action  there  be- 
fore the  close  of  the  session.  The  effect  of 
holding  constitutional  such  a  course  would 
be  to  add  to  the  personal  power  of  the  Gov- 
ernor, and  to  detract  much  from  the  power  of 
the  Legislature. 

View  the  question  from  another  angle: 
Suppose  the  Governor  properly  transmits  a 
bill  with  his  veto  to  the  house  In  which  it 
originated,  and  suppose  it  is  a  measure  of 
momentous  Importance  on  which  parties  are 
closely  divided,  and  on  which  popular  feel- 
ing is  running  high,  and  suppose  the  Gover- 
nor's reasons  for  the  veto  are  weighty,  and 
evoke  strong  popular  support,  and  suppose 
the  house  in  which  the  bill  originated,  and 
to  which  it  had  been  so  returned,  wishes  to 
avoid  the  responsibility  of  taking  the  in- 
itiative in  overriding  the  veto  and  thereby 
repudiating  the  reasons  given  in  the  veto 
message,  which  we  may  suppose  as  stated, 
to  be  very  strong  and  very  popular,  and  from 
such  motives  that  h6use  wishes  to  place  the 
responsibility  on  the  other  house  of  acting 
first  If  the  matter  is  discretionary,  as  sug- 
gested, this  could  be  done.  This  would  re- 
sult, if  valid,  in  the  imposition  by  one  house 
on  the  other  of  a  duty,  for  no  other  reason 
than  that  the  first  wished  to  escape  the  re- 
sponsibility of  performance.  Let  us  sup- 
pose the  body  so  wishing  to  escape  or  post- 
pone responsibility  is  the  House.  It  avoids 
the  duty  and  hands  It  over  to  the  Senate,  and 
that  body  is  called  on  to  act.  But  that  body 
Is  co-ordinate  and  may  insist  the  duty  cannot 
be  Imposed.  It  lias  the  power  to  refuse, 
and  there  is  no  authority  known  to  our  sys- 
tem which  could  compel  It  to  act  Suppose 
it  does  refuse.    We  then  have  the  spectacle 
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of  a  bill  being  thrown  from  one  honse  back 
to  the  other,  and  from  that  back  to  the 
first,  and  so  on  Indeflnltely.  On  the  other 
hand.  If  the  order  laid  down  In  the  Constitu- 
tion be  binding,  there  never  can  be  any  doubt 
in  any  instance  as  to  the  duty  of  ea(^  body 
and  the  method  that  should  be  pursued. 

If  the  constitutional  order  can  be  departed 
from— that  ia,  If  it  is  directory  Instead  of  be- 
ing mandatory — the  people  can  never  fix 
responsibility  or  Impute  blame  to  their  leg- 
islative representatives,  since,  if  each  body 
has  the  discretion  suggested,  no  one  can  say 
which  Is  in  the  wrong.  Xet  the  only  court  of 
appeal  which  the  body  of  the  people  have 
for  the  correction  of  error,  or  the  punishment 
of  faithlessness  on  the  part  of  their  repre- 
sentatives, is  the  ballot  box.  But  If  the 
courts  hold  that  the  criteria  of  action  which 
tbe  people  have  prescribed  in  the  Constitution 
are  simply  directory  and  may  therefore  be 
obeyed  or  disobeyed  as  the  Legislature  may 
see  fit,  what  is  there  left  by  which  the  people 
can  Judge  their  representatives?  This  con- 
sideration is  of  the  greatest  Importance,  be- 
cause it  lies  at  the  very  foundation  of  rep- 
resentative government 

The  danger  in  holding  constitutional  pro- 
Tlsions  directory  Is  great,  In  any  Instance, 
but  especially  so  as  to  those  which  concern 
action  by  the  Legislature.  The  courts,  by  so 
doing,  can  quickly  destroy  every  barrier 
which  the  people  have  erected  for  their  pro- 
tection against  usurpation  by  the  lawmaking 
body.  "One  of  the  first  things  a  student  of 
oiir  system  of  government  learns  is  that  it  is 
a  system  of  checks  and  balance^.  One  of 
the  principal  checks  upon  legislative  power 
is  the  authority  of  the  court  to  enforce 
obedience  to  the  mandates  of  the  Constitution 
by  adjudging  void  enactments  which  conflict 
with  its  provisions.  History  proves,  and  ex- 
perience demonstrates,  the  necessity  of  such 
a  check,  for  without  it  the  legislative  depart- 
ment arrogates  to  Itself  every  substantial 
governmental  function  and  power  that  it  can 
grasp.  •  •  •  The  change  wrought  by  leg- 
islative usurpation  and  encroachment  Justi- 
fies the  statement  of  Mr.  Bagehot  that  'a 
legislative  chamber  is  greedy  and  covetous. 
It  acquires  as  much,  it  concedes  as  little,  as 
possible.  The  passions  of  its  members  are  Its 
rulers;  the  lawmaking  faculty,  the  most 
comprehensive  of  the  Imperial  faculties,  is 
Its  instrument  It  will  take  the  administra- 
tion if  It  can  take  It'  Eng.  Const.  (Am.  Ed.) 
95.  The  great  men  who  framed  our  consti- 
tutional system  knew  and  provided  against  the 
dangers  of  legislative  usurpation  of  power, 
and  the  wisest  among  them  united  in  devis- 
ing checks  upon  It.  The  declarations  of  Mad- 
ison and  Washington  are  strong  and  clear, 
and  no  reader  of  history  can  misunderstand 
their  meaning,  or  doubt  their  purpose.  Jef- 
ferson thus  expressed  his  conviction:  'An 
elective  despotism  was  not  the  government 
we  fought  for,  but  one  which  should  not 
only  be  founded  on  free  prlndples,  but  one 


in'which  tbe  powers  of  gbverbmetft  shbilld  be 
so  divided  and  balanced  among  several  bodies 
of  magistracy  as  that  no  one  should  transcend 
their  legal  limits  without  being  effectual- 
ly checked  and  restrained  by  others.'  'To 
preserve  these  checks,'  said  a  greater  thinker 
than  Jefferson,  'must  be  as  necessary  as  to 
Institute  them.'  Washington's  Farewell  Ad- 
dress." BlUott,  J.,  in  Parker  v.  State,  133 
Ind.  178,  209,  32  N.  E.  836,  845,  18  L.  R.  A. 
578.  579. 

I  am  of  the  opinion,  therefore,  that  the 
court  should  deal  most  sparingly,  and  ex- 
ercise the  very  greatest  caution,  in  holding 
any  constitutional  provision  directory. 

Such  is  the  rule  laid  down,  in  substance,  in 
Black's  Constitutional  Law,  p.  78,  where  It 
is  said: 

"The  provisions  of  a  Constitution  are  al- 
most Invariably  mandatory.  It  is  only  in  ex- 
tremely plain  cases,  or  under  the  pressure  of 
necessity,  that  they  can  be  construed  as  mere- 
ly directory." 

In  8  Cyc.  p.  762,  it  la  said : 

"The  great  majority  of  all  constitutional 
provisions  are  mandatory,  and  It  Is  only  such 
provisions  as  from  the  language  used  in  con- 
nection with  the  objects  in  view  may  be  said 
to  be  addressed  to  the  discretion  of  some 
person  or  department  that  courts  have  held 
to  be  directory,  and  these  provisions  in  most 
cases  have  been  those  addressed  to  the  legis- 
lative department  with  reference  to  the  mode 
of  procedure  as  to  the  enactment  of  laws  as 
above  stated.  But  provisions  of  this  kind 
will  be  treated  as  mandatory  tf  the  language 
used  JusttBes  it,  even  though  the  proceedings 
to  which  they  refer  are  but  formal.  What- 
ever U  prohibited  or  positively  enjoined  must 
be  obeyed;  therefore  all  prohibitions  and  re- 
strictions are  necessarily  mandatory.  So 
also  all  provisions  that  designate  in  express 
terms  the  time  or  manner  of  doing  acts,  and 
are  silent  as  to  performance  In  any  other 
manner,  are  mandatory  and  must  be  fol- 
lowed." 

Judge  Cooley,  In  his  work  on  Constitution- 
al Limitations  (5th  Ed.)  pp.  93,  94,  gives  it  as 
his  view  that  the  whole  doctrine  of  directory 
provisions  In  a  constitution  is  inadmissible, 
using  the  following  language : 

"But  the  courts  tread  upon  very  dangerous 
ground  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and  mandatory 
statutes  to  the  provisions  of  a  Constitution. 
Constitutions  do  not  usually  undertake  to 
prescribe  mere  rules  of  proceeding,  except 
when  such  rules  are  looked  upon  as  essentia] 
to  the  thing  to  be  done;  and  they  must  then 
be  regarded  in  the  light  of  limitations  upon 
tbe  power  to  be  exercised.  It  is  the  province 
of  an  Instrument  of  this  solemn  and  perma- 
nent character  to  establish  those  fundamental 
maxims,  and  fix  those  xmvarying  rules  by 
which  all  departments  of  the  government 
must  at  all  times  shape  their  conduct;  and. 
If  It  descends  to  prescribing  mere  rules  of 
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order  In  onessentlal  matters,  It  Is  lowering 
the  proper  dignity  of  auch  an  Instrument,  and 
usurping  the  proper  province  of  ordinary  leg- 
islation. We  are  not  therefore  to  expect  to 
find  in  a  Constitution  provisions  which  the 
people.  In  adopting  it,  have  not  regarded  as  of 
high  importance,  and  worthy  to  be  embraced 
in  an  Instrument  which,  for  a  time  at  least, 
is  to  control  alike  the  government  and  the 
governed,  and  to  form  a  standard  by  which 
is  to  be  measured  the  power  which  can  be 
exercised  as  well  by  the  delegates  as  by  the 
sovereign  people  themselves.  If  directions 
are  given  respecting  the  times  or  modes  of 
proceeding  in  which  a  power  should  be  ex- 
ercised, there  Is  at  least  a  strong  presump- 
tion that  the  people  designed  it  should  be  ex- 
ercised in  that  time  and  mode  only;  and  we 
impute  to  tile  people  a  want  of  due  apprecia- 
tion of  the  puriK>se  and  proper  province  of 
such  an  instrument,  when  we  infer  that  such 
directions  are  given  to  any  other  end.  Es- 
pecially when,  as  has  been  already  said,  It 
Is  but  fair  to  presume  that  the  people  in  their 
(Constitution  have  expressed  themselves  in 
careful  and  measured  terms,  corresfponding 
with  the  Immense  importance  of  the  powers 
delegated,  and  with  a  view  to  leave  as  little 
as  possible  to  implication." 

The  author  admits  that  there  are  a  few 
reported  cases  to  the  contrary,  and  these  he 
discusses  in  the  succeeding  pages  and  ex- 
presses the  opinion  that  they  are  against  the 
weight  of  authority.  He  quotes  with  approv- 
al our  case  of  Cannon  v.  Mathes,  8  Heisk.  617, 
wherein  Nicholson,  C.  J.,  said : 

"In  the  present  case,  we  do  not  deem  it 
necessary  to  express  an  opinion  as  to  the 
question  whether  any  provision  of  the  Con- 
stitution can  be  properly  treated  otherwise 
than  as  mandatory.  The  essential  nature  and 
object  of  constitutional  law  being  restrictive 
upon  the  powers  of  the  several  departments 
of  government,  it  is  difficult  to  comprehend 
how  its  provisions  can  be  regarded  as  merely 
directory." 

It  is  true  that  in  a  later  case  (Telegraph 
Co.  V.  Nashville,  118  Tenn.  1, 101  S.  W.  770, 11 
Ann.  Cas.  824)  this  court,  in  an  opinion  by 
Mr.  Justice  Wilkes,  did  hold  a  certain  pro- 
vision of  the  Constitution  directory;  but  it 
is  apparent  from  an  examination  of  the  opin- 
ion that  the  court  did  so  only  after  the  most 
careful  scrutiny,  and  with  a  full  apprecia- 
tion of  the  danger  attendant  upon  holding 
any  constitutional  provision  directory,  and  in 
view  of  the  fact  that  there  had  been  a  prac- 
tical construction  of  the  point  by  the  I«gls- 
lature  for  a  long  period  during  wliich  nearly 
200  acts,  many  of  them  very  important,  cov- 
ered by  the  provision  and  practice  in  ques- 
tion, had  been  passed;  and  further  in  view  of 
the  fact  that  an  attentive  examination  of 
the  very  language  of  the  Constitution  in 
which  tlie  subject  involved  was  expressed 
seemed  to  clearly  indicate  that  that  provision 
was  intended  to  be  directory;  and  further 
reinforced  by  the  consideration  that  a  con- 


trary view  wonld  place  it  in  the  power  of  a 
negligent  or  corrupt  clerk  Of  the  Senate  or 
House,  without  the  knowledge  of  either,  to 
nullify  the  most  ImiMrtant  legislation.  It 
was  not  deemed  that  the  people  in  establish- 
ing the  Constitntlon  could  have  Intended 
to  subject  legislation  to  such  constant  menace 
of  negligence  or  fraud,  on  the  part  of  subordi- 
nate officers  of  the  body  having  no  part  in  the 
making  of  laws. 

The  last  expression  of  the  court  on  the  sub- 
ject is  found  in  State  v.  Burrow,  119  Tenn. 
376,  104  S.  W.  626,  14  Ann.  Cas.  809.  In 
this  case  the  court  quotes  with  approval 
the  language  of  Judge  Cooley,  supra,  and 
lays  down  the  general  rule  that  every  provi- 
sion of  the  Constitution  should  be  held  man- 
datory, and  admits  an  exception  to  that  rule 
only  in  the  case  where  it  can  be  ascertained 
unmistakably  and  conclusively  from  the  lan- 
guage of  such  special  provision  that  it  was 
intended  to  be  directory  only.  The  opinion 
on  the  subject,  delivered  by  our  former  Chief 
Justice,  now  United  States  Senator,  Shields, 
is  couched  in  terms  so  appropriate  and  so 
strong  that  we  deem  it  proper  to  reproduce 
his  language,  in  part,  at  least : 

"Constitutions  are  expressions  of  the  sov- 
ereign will  of  the  people,  the  fountain  of  all 
power  and  authority.  The  several  depart- 
ments of  the  government  are  created  and 
vested  with  their  authority  by  them,  and  they 
must  exercise  it  within  the  limits  and  in  the 
manner  which  they  direct.  The  provisions  of 
these  solemn  instruments  are  not  advisory,  or 
mere  suggestions  of  what  would  be  fit  and 
proper,  but  comma,nd8  which  must  be  obey- 
ed. Presumably  they  are  all  mandatory. 
Certainly  no  provision  will  be  construed  oth- 
erwise, unless  the  intention  that  it  shall  be 
unmistakably  and  conclusively  appears  upon 
its  face.  The  supremacy  and  permanency  of 
republics  depend  upon  the  maintenance  of  the 
fundamental  law,  In  its  integrity,  as  written 
in  Constitutions  adopted  by  the  people;  and 
It  is  the  solemn  duty  of  all  those  temporarily 
vested  with  power,  in  all  departments  of 
the  state,  to  do  this.  The  necessities  of  a 
particular  case  will  not  justify  a  departure 
from  the  organic  law.  It  is  by  such  insidious 
process  and  gradual  encroachment  that  con- 
stitutional limitations  and  government  by  the 
people  are  weakened  and  eventually  destroy- 
ed.   It  has  been  well  said : 

"  'One  step  taken  by  the  Legislature  or 
Judiciary  in  enlarging  the  powers  of  govern- 
ment opens  the  door  for  another,  which' 
will  be  sure  to  follow,  and  so  the  process 
goes  on  until  all  respect  for  the  fundamental 
law  is  lost,  and  the -powers  of  government 
are  Just  what  those  in  authority  please  to 
make  or  call  them.' " 

It  may  be  useful  to  quote  some  observa- 
tions in  point  from  the  decisions  of  other 
states. 

In  Vamey  v.  Justice,  86  Ky.  598,  601,  6  S. 
W.  457,  459,  it  is  said: 

"Whenever  the  language  (of  the  Constitu- 
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tlon)  giveB  a  direction  as  to  the  manner  of 
exercising  a  power,  it  was  Intended  that 
the  power  should  be  exercised  In  the  manner 
directed,  and  in  no  other  manner.  It  Is  an 
instrument  of  words,  granting  powers,  re- 
straining powers,  and  reserving  rights.  These 
words  are  fundamental  words,  meaning  the 
thing  Itself;  they  breathe  no  spirit  except 
the  spirit  to  be  fonnd  in  them.  To  say  that 
these  words  are  directory  merely  is  to  license 
a  violation  of  the  instrun^ent  every  day  and 
every  hour." 

This  language  was  qnoted  with  approval  in 
the  opinion  of  Bennett,  J.,  in  the  later  case 
of  Norman  v.  Kentucky  Board  of  Managers, 
93  Ky.  537,  20  S.  W.  001,  18  L.  R.  A.  560. 

In  Parker  v.  State,  133  Ind,  178,  196,  32 
N.  E.  836,  841, 18  L.  R.  A.  667,  574,  it  Is  said: 

"Constitutional  provisions  are  seldom,  it 
ever,  to  be  construed  as  merely  directory." 

The  Supreme  Court  of  West  Virginia  said: 

"Constitutional  provisions  are  organic. 
They  are  adopted  with  the  highest  degree  of 
solemnity.  They  are  intended  to  remain 
Tinalterable  except  by  the  great  body  of  the 
people,  and  are  Incapable  of  alteration  with- 
ont  great  tronble  and  expense.  They  are 
the  framework  of  the  state  as  a  civil  insti- 
tution, giving  cast  and  color  to  all  its  leg- 
islation, Jurisprudence,  institutions,  and  so- 
cial and  commercial  life  by  confining  the  Iieg- 
Islature,  the  executive,  and  Judiciary  within 
prescribed  limits.  All  the  great  potential, 
dominating,  creative,  destroying,  and  guidi^ig 
forces  of  the  state  are  brought  within  their 
control  so  far  as  they  apply.  Thus,  to  the 
extent  of  their  duration,  they  define  and 
limit  the  policy  of  the  state  more  rigidly  and 
unalterably  than  the  sails  and  rudder  of  the 
ship  when  set  govern  and  control  its  course. 
A  more  apt  figure  is  made  up  of  the  great 
system  of  highways,  including  railroads,  fix- 
ing the  mode,  courses,  and  extent  of  travel 
and  transportation."  Caplto  v.  Topping,  65 
W.  Va.  587,  591,  64  S.  E  845,  846,  22  I*  R.  A. 
(N.  S.)  1091,  1002. 

What  has  been  said  in  the  preceding  para- 
graphs, whether  by  way  of  reasoning,  or  in 
the  language  of  authorities  quoted,  seems  to 
me  to  present  insuperable  objections  to  our 
holding  as  merely  directory  the  provisions  of 
our  Constitution  referred  to. 

But  I  wish  to  add  a  few  words  more.  I 
wish  to  call  special  attention  to  the  use  of 
the  word  "shall."  All  through  the  provisions 
qnoted  the  people  of  the  state  in  making 
their  Constitution  use  tliat  authoritative  and 
compelling  word — a  word  which  leaves  no 
doubt  of  the  purpose  of  one  who  uses  it, 
having  at  the  same  time  power  to  enforce  his 
will.  Thou  shalt,  and  thou  shalt  not  These 
are  the  dominant  expressions  of  a  controlling 
will.  It  is  most  interesting,  instructive,  and 
impressive  to  read  the  Constitution  through, 
and  note  how  often  the  people  use  therein 
the  expressions  we  have  Just  referred  to — 
"Bball,"  and  "shall  not,"  or  their  equivalents. 
A  few  Instances  will  sufilce:    "That  no  po- 


litical or  religions  test,  other  than  an  oath 
to  support  the  Constitution  of  the  United 
States  and  of  this  state,  shall  ever  be  re- 
quired as  a  qualification  to  any  office  or  pub- 
lic trust  under  this  state."  Article  1,  !  4. 
'That  the  right  of  trial  by  Jury  shall  remain 
inviolate,  and  no  religious  or  political  test 
shall  ever  be  required  as  a  qualification  for 
Jurors."  Id.  i  6.  "That  the  people  shall  be 
secure  in  their  persons,  houses,  papers  and 
possessions,  from  unreasonable  searches  and 
seizures;  and  that  general  warrants,  where- 
by an  officer  may  be  commanded  to  search 
suspected  places,  without  evidence  of  the 
facts  committed,  or  to  seize  any  person  or 
pwsons  not  named,  whose  offenses  are  not 
particularly  described  and  supported  by  evi- 
dence, are  dangerous  to  liberty,  and  ought  not 
to  be  granted."  Id.  |  7.  "That  no  man  shall 
be  taken  or  imprisoned,  or  disseised  of  his 
freehold,  liberties  or  privileges,  or  outlawed, 
or  exiled,  or  in  any  manner  destroyed,  or 
deprived  of  his  life,  liberty,  or  property,  but 
by  the  Judgment  of  his  peers,  or  the  law  of 
the  land."    Id.  §  8. 

But  why  need  I  go  further,  and  furnish 
other  examples?  It  is  already  i)ercelved  that 
by  these  words,  "shall"  and  "shall  not,"  the 
people  have  endeavored  to  preserve,  and  save 
from  harm,  their  most  sacred  rights  of  life, 
liberty,  property,  and  the  pursuit  of  happi- 
ness; that  by  these  they  have  sought  to 
guard  every  man  from  oppression,  and  to 
guarantee  right  and  Justice  to  all.  Can  we 
hold  these  words  as  merely  directory  in  the 
passages  we  have  quoted?  If  not,  what  war- 
rant have  we  that  their  imi)eratlve  mean- 
ing is  lost  in  subsequent  parts  of  the  Consti- 
tution? 

It  may  be  said  that  the  result  would  Iiave 
been  the  same  in  the  present  Instance,  if  the 
constitutional  order  had  been  followed,  that 
the  Senate  would  have  again  passed  the  bill 
by  substantially  the  same  vote  as  before; 
therefore  that  the  question  is  immaterial. 
Who  can  say  that  a  change  of  opinion  might 
not  have  occurred  among  the  members  of  the 
Senate?  But  grant  that  no  change  would 
have  occurred,  and  that  the  result  of  another 
vote  would  have  been  the  same.  Would  this 
be  true  of  every  future  violation  of  the 
constitutional  order?  It  must  not  be  over- 
looked that  we  are  not  only  deciding  the 
case  before  us,  but  laying  down  also  a  rule 
of  constitutional  duty  to  be  followed  in  suc- 
ceeding cases,  and  by  the  Iicglslature  in  its 
future  conduct  Is  it  a  sound  and  true  prin- 
ciple that  the  Legislature  and  this  court  will 
be  Justified  in  disregarding  a  command  em- 
braced in  the  Constitution,  when  we  are  sat- 
isfied the  result  will  be  the  same  as  it  would 
be  if  we  obeyed  it?  It  is  provided  in  article 
1.  i  9.  that  "in  all  criminal  cases  the  ac- 
cused hath  the  right  to  be  heard  by  himself 
and  his  counsel."  We  may  conceive  a  case 
wherein  the  accused,  though  a  weak  and  ig- 
norant man,  employed  very  able  and  com- 
petent counsel  who  represented  him  in  the 
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trial  court  On  his  conviction  and  appeal 
to  this  court,  and  error  assigned  to  the  ef- 
fect, and  sustained  by  the  record,  that  he 
had  demanded  to  be  beard  in  i)er8on,  and 
this  right  bad  been  denied  him  In  the  trial 
court,  would  this  court  consider  It  a  suffi- 
cient answer  that  he  was  weak  and  ignorant, 
his  speech,  or  talk  to  the  court  and  jury 
would  have  done  him  no  good,  the  evidence 
was  conclusive,  and  the  result  would  have 
been  the  same?  Assuredly,  no.  The  same 
section  provides  that  the  prisoner  has  the 
right  to  a  copy  of  the  indictment  Would 
a  refusal  of  this  right,  on  demand  from  him, 
be  excused  in  this  court  on  the  ground  that 
it  would  have  done  him  no  good,  that  the  in- 
dictment was  read  in  his  presence  when  he 
was  put  on  trial  before  the  Jury?  This  court 
has  held  to  the  contrary.  Moses  v.  State, 
9  Bazt  230;  Nokes  v.  State,  6  Cold.  297.  In 
the  same  section  it  is  provided  that  the  ac- 
cused has  the  right  to  a  "speedy  public 
trial,  by  an  impartial  jury  of  the  county  in 
whlcii  the  crime  shall  have  been  committed." 
Suppose  the  trial  was  bad  in  secret  over  the 
prisoner's  objection,  and  his  demand  for  the 
public  trial  guaranteed  him  by  the  Constitu- 
tion, would  this  court  for  one  Instant,  ex- 
cuse that  denial  on  the  ground  that  the  re- 
sult would  have  been  the  same?  Suppose  he 
had  been  tried  by  an  "impartial  jury"  of  an- 
other county  than  the  one  in  which  the 
crime  had  been  committed,  when  he  had  not 
asked  for  a  change  of  venue,  would  this 
court  fall  to  promptly  reverse  the  Judgment? 
The  court  has  answered  this  question  in  no 
uncertain  way.  Kirk  v.  State,  1  Cold.  S44; 
State  V.  Donaldson,  3  Heisk.  48.  In  article  6, 
$  12,  it  Is  provided  that  all  indictments  shall 
conclude,  "against  the  peace  and  dignity  of 
the  state."  Could  a  failure  to  so  conclude 
an  indictment  be  excused  by  as  on  the  ground 
that  it  was  an  immaterial  matter,  and  the 
result  would  have  been  the  same?  This 
court  has  answered,  no,  that  the  constitu- 
tional provision  is  imperative,  and  must  be 
obeyed.  Rice  v.  State,  3  Heisk.  216,  221. 
Yet  It  is  difficult  to  see  why  the  Constitution 
required  this  language  to  be  used.  The  same 
section  provides  that  "all  writs  and  other 
process  shall  run  in  the  name  of  the  state 
of  Tennessee."  Why  could  not  a  case  be 
tried  just  as  well  with  the  writ  running  in 
the  name  of  one  of  the  great  cities  of  the 
state?  But  this  court  has  said,  no,  sndi  a 
writ  is  void.  Mayor  and  Aldermen  t.  Pearl, 
11  Humph.  249,  260.  Why  could  it  not  run  in 
the  name  of  one  of  the  courts  of  the  state? 
This  court  has  said  such  a  writ  is  void.  Mc- 
Lendon  v.  SUte,  8  Pick.  (92  Tenn.),  620,  626, 
22  S.  W.  200,  21  h.  R.  A.  738. 

What  is  the  principle  underlying  all  of 
these  cases?  Simply,  that  onr  duty  is  not 
to  ask  the  reason  why,  when  the  mandate  is 
plain ;  not  to  question  why  another  way 
would  not  do  as  well,  but  simply  to  obey. 
As  said  by  Mr.  Justice  Buchanan,  quoting 
with  approval  an  author  mentioned  by  blm: 


"  'Where  the  Legislature  has  used  words  of 
plain  and  definite  import  it  would  be  very 
dangerous  to  put  upon  them  a  construction 
which  would  amount  to  holding  tliat  the 
Legislature  did  not  mean  what  it  had  ex- 
pressed.' In  a  recent  •  •  •  work  on 
Statutory  Law,  it  is  said  that  the  intention 
of  the  Legislature  is  to  be  learned  from  the 
words  it  has  used;  •  •  •  and,  if  that  in- 
tention is  expressed  in  a  manner  devoid  of 
contradiction  and  ambiguity,  there  is  no 
room  for  interpretation  or  construction,  and 
the  judges  are  not  at  liberty,  on  considera- 
tion of  policy  or  hardship,  to  depart  from 
the  words  of  the  statute;  that  they  have  no 
right  to  malce  exceptions  or  insert  qualifica- 
tions, however  abstract  justice  or  the  justice 
of  the  particnlar  case  may  seem  to  require 
it"  HeiskeU  v.  Lowe,  126  Tenn.  476,  499, 
153  S.  W.  284,  290. 

If  this  order  was  immaterial,  why  was  sec- 
tion 18,  of  article  3,  laying  down  in  precise 
terms  what  Shall  be  done  in  case  of  a  veto 
by  the  Governor,  embraced  for  the  first  time 
in  the  Constitution  of  1870,  when  it  did  not 
appear  in  that  of  1796,  or  that  of  1834?  A 
comparison  of  the  three  instruments  shows 
that  the  Constitution  of  1796  was  before  the 
Convention  of  1834,  and  that  changes  end  ad- 
ditions were  made,  matters  omitted,  and  mat- 
ters added,  when  the  latter  Constitution  was 
made ;  likewise  It  is  apparent  that  both  Con- 
stitutions were  before  the  constitutional  con- 
veptlon  of  1870,  and  that  other  excisions  and 
additions  were  made.  The  Constitution  of 
1870  established  the  new  matter  covered  in 
article  3,  |  18.  Can  this  be  regarded  as  an 
immaterial  circumstance,  and  the  new  mat- 
ter likewise  immaterial,  to  be  obeyed  or  dis- 
obeyed as  may  seem  proper  or  convenient  to 
the  Legislature?  Why  was  the  convention  of 
1870  at  so  much  pains  to  add  this  new  mat- 
ter, after  an  inspection  and  comparison  of  the 
two  former  Constitutions,  if  it  was  to  be 
disregarded  at  will?  By  this  new  matter  the 
Governor  was  for  the  first  time  given  the 
veto  power.  By  it  that  power  Was  regulated, 
and  the  action  of  the  Legislature  in  respect 
thereof  as  well.  One  is  as  Imperative  as 
the  other.  I  have  shown  in  a  former  part  of 
this  opinion  that  there  are  excellent  reasons 
for  the  rule  of  legislative  action  thus  laid 
down ;  but  even  if  there  were  no  such  rea- 
sons, still  It  was  the  simple  duty  of  the  Leg- 
islature to  obey  the  directions  given.  Hav- 
ing failed  to  obey  the  Constitution,  their  act 
was  nugatory,  cmd  it  is  the  duty  of  the  court 
as  I  conceive,  to  so  hold  and  decide. 

If  I  am  correct  In  the  proposition  that  the 
order  of  events,  the  due  course  of  legislation, 
is  essential,  the  action  of  the  Senate  on  April 
Sd  was,  as  previously  said,  void  because  there 
had  been  no  previous  constitutional  action 
in  the  House,  In  which  the  bill  originated. 
For  a  like  reason,  the  action  of  the  House  on 
June  2l8t  could  not  cure  the  previous  void 
action  of  the  Senate,  and  could  have  no  ef- 
fect at  all  because  there  was  no  subsequent 
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actton  of  the  Senate.  On  the  same  principle, 
the  action  of  the  House  on  June  2lBt  could 
not  relate  back  to  April  3d  so  as  to  make  the 
action  of  the  House  In  legal  effect  antedate 
that  of  the  Senate.  If  such  fiction  of  re- 
lation should  be  Indulged,  It  would  subvert 
the  constitutional  order  as  effectually  as  an 
open  and  designed  effort  on  the  part  of  the 
two  legislative  bodies  to  subvert  that  order. 
Such  supposed  curative  action  would  as  sure- 
ly violate  the  constitutional  policy  as  if  there 
had  been  no  previous  attempt  In  the  House. 
The  thing  to  be  cured  would  be  the  fact  that 
the  Senate  had  acted  prior  to  the  House; 
the  latter  under  the  Constitution  being  re- 
quired to  act  first.  The  cure  on  the  assump- 
tion of  relation  is  to  be  effected,  If  at  all,  by 
the  House  stiU  acting  subsequent  to  the 
Senate,  but  treating  that  action  as  If  It  had 
in  fact  been  prior;  in  short,  by  the  operation 
of  a  legal  fiction.  Constitutional  powers  can- 
not be  so  conferred,  or  exercised.  Again,  the 
right  of  the  Legislature  to  pass  curative  acts 
Is  based  on  Its  authority  to  enact  legislation, 
to  make  good  now,  by  an  act  of  legislation, 
what  it  could  have  made  good  prior  thereto 
if  called  upon,  or  to  correct  some  defective 
exercise  of  Its  own  legislative  power  on  some 
former  occasion;  but  here,  in  the  special 
case  before  us,  the  dl£9culty  Is  not  in  the  ex- 
ercise of  legislative  power,  but  in  the  failure 
to  occupy  a  certain  constitutional  status,  the 
absence  of  which  status  made  the  House,  at 
the  time,  being  without  a  quorum,  no  legisla- 
tive body  at  all.  By  sustaining  the  proper 
status  at  a  subsequent  time.  It  could  not 
change  the  fact  that  on  a  former  day  it  did 
not  have  that  status,  or  supply  the  lack  of 
that  status.  The  power  resides  in  the  Con- 
stitntion  as  an  expression  of  the  will  of  the 
people,  not  In  the  Legislature.  By  having  a 
quorum  and  being  organized,  a  branch  of  the 
Legislature  stands  in  such  relation  to  the 
Constitotion  as  that  it  is  a  legislative  body, 
and  capable  of  exercising  constitutional  pow- 
er. A  constitutional  status  on  a  subsequent 
day  cannot  relate  to  a  former  day  and  cure  a 
la<&  of  status  existing  at  that  time.  The 
body  purporting  to  act  on  the  former  day 
without  a  quorum  was  simply  no  legislative 
body.  Nothing  can  alter  that  fact  Such  was 
the  assemblage  of  men  purporting  to  act  as 
the  House  on  April  3d. 

Beference  is  made  in  the  opinion  of  Mr. 
Justice  liANSDEN  to  Archibold  t.  Clark,  112 
Tenn.  532,  82  S.  W.  310.  As  I  understand  the 
reference,  it  is  made  for  the  purpose  of  show- 
ing that  the  order  in  which  the  two  houses 
shall  consider  a  bill  is  immaterial.  In  my 
Judgment  that  case  is  incapable  of  that  con- 
struction, and  so  are  the  cases  which  sub- 
sequently dte  it  with  approval.  The  court 
was  not  considering,  and  did  not  have  in 
mind,  In  any  degree,  the  subject  which  we  are 
now  discussing,  but  only  whether  the  bill, 
nnder  the  practice  pursued,  had  had  three 
readings  in  each  house.  It  was  adjudged 
that  it  bad,  because  the  same  bill  had  been 


introduced  in  each  body,  had  two  readings 
in  each,  had  a  third  reading  In  the  House,  a 
transfer  then  to  the  Senate,  and  a  tliird  read' 
ing  there.  The  practice  is  not  a  wise  one, 
and  is  more  honored  in  the  breach  than  in  the 
observance,  because  it  euablea  the  passage 
of  a  bill  through  the  two  houses  during  three 
days'  time  instead  of  six ;  but  there  is  noth- 
ing in  the  Constitution  that  prevents  the 
same  bill  being  Introduced  simultaneously  in 
the  two  bouses,  and  thus  being  at  the  same 
time  both  a  House  bill  and  a  Senate  bill.  In 
such  a  case  each  house  would  proceed  in  the 
regular  course  to  consider  Its  own  bill,  but 
the  one  first  succeeding  In  i>asslng  the  bill 
upon  its  third  reading  would  transmit  its  bill 
to  the  other  house,  and  it  would  there  be 
substituted  for  the  bill  of  that  house,  and  be 
passed;  this  passage  in  ernch  other  house 
being  treated  as  a  passage  on  its  third  read- 
ing In  that  house  because  it  had  already,  in 
the  form  of  a  bill  of  that  house,  passed  two 
readings.  It  is  perceived  that  the  question  is 
not  one  of  due  progression  from  one  house 
to  the  other,  but  only  as  to  whether  there  bad 
been  three  readings  in  each  bouse.  The  due 
order  of  constitutional  progression  was  recog- 
nized and  followed,  on  final  reading,  when 
the  House  bill  was  transmitted  to  the  Senate, 
and  was  there  passed.  In  such  a  case  the 
bill  is  finally  treated  as  a  bill  originated  in 
the  house  in  which  it  first  passed  its  third 
reading.  Archibold  v.  Clark  is  therefore  not 
an  authority  for  the  proposition  that  the  con- 
stitutional order  is  Immaterial,  but  rather 
the  contrary.  The  fact  that  this  case -is  cit- 
ed for  such  a  purpose  emphasizes  the  danger 
of  departing  from  constitutional  provisions 
even  In  appearance,  because  precedents  of 
this  kind  may  be  the  fruitful  origin  of  other 
precedents  which  will  lead  us  far  beyond 
real  constltutlinal  bounds. 

For  the  reasons  stated,  I  am  of  the  opin- 
ion that  House  Bill  769  was  never  constitu- 
tionally  passed,  and  therefore  that  chapter 
37  of  the  Acts  of  1918  is  void. 

WILLIAMS,  3.  (concurring).  My  concur- 
rence in  holding  that  article  2,  |  11,  and 
article  3,  f  18,  are  mandatory  in  character 
is  compelled  by  the  reasoning  of  Mr.  Jus- 
tice BUCHANAN  and  the  Chief  Justice  in  the 
opinions  delivered  in  this  case,  as  well  as 
by  the  admirable  statement  of  the  rule  by 
former  Chief  Justice  Shields  in  State  v.  Bur- 
row, 119  Tenn.  376,  IM  S.  W.  626,  14  Ann. 
Cas.  809. 

When  we  view  the  nature  and  functions  of 
a  Constitution,  as  the  expression  of  the  sov- 
ereign's will  in  respect  of  the  Legislature 
and  legislation,  and  as  intended  not  merely 
to  provide  for  the  exigencies  of  a  few  years 
but  to  endure  stably  throughout  a  long  pe- 
riod, the  limitations  Imposed  by  It  upon  the 
power  of  the  sovereign's  agencies  should  not 
l>e  deemed  less  than  mandatory. 

Constitutional  limitations  of  this  charac- 
ter are  of  necessity  rigid,  if  they  are  truly 
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to  impose  the  sovereign's  will  upon  the  will 
of  its  agents. 

The  courts,  in  their  g^uardianship  of  the 
Constitution,  should  be  slow  to  rule  other- 
wise. 

As  said  by  Mr.  Justice  Lamar,  in  Board  of 
Lake  Co.  v.  Rollins,  130  U.  S.  662,  9  Sup. 
Ct.  651,  32  L.  Ed.  1060:  "The  liberty  of 
the  citizen,  and  his  security  in  all  his  rights, 
in  a  large  degree  depend  upon  a  rigid  adher- 
ence to  the  proTlslons  of  the  Constitution  and 
the  laws,  and  their  faithful  performance. 
If  courts,  to  avoid  hardships,  may  disregard 
and  refuse  to  enforce  their  provisions,  then 
the  security  of  the  citizen  is  Imperiled.  Then 
the  will,  it  may  be  the  unbridled  will,  of 
the  Judge,  would  usurp  the  place  of  the  Con- 
stitution and  the  laws,  and  the  violation  of 
one  provision  is  liable  to  speedily  become  the 
precedent  for  another,  perhaps  more  flagrant, 
until  all  constitutional  and  legal  barriers  are 
destroyed,  and  none  are  secure  In  their  rights. 
Nor  are  we  Justified  In  resorting  to  strained 
construction  or  astute  interpretation,  to  avoid 
the  intention  of  the  framers  of  the  Constitu- 
tion. *  •  •  If  unwise  or  hard  in  their 
operation,  the  power  that  adopted  can  re- 
peal or  amend,  and  remove  the  inconveni- 
ence." 

If  then  we  proceed  upon  the  basis  that  ar- 
ticle 2,  {  11,  stipulating  that  "not  less  than 
two-thirds  of  all  members  to  which  each 
house  shall  be  entitled  shall  constitute  a  quo- 
rum to  do  business,"  is  mandatory,  what 
weight;  shall  be  given  the  House  Journal  as 
evidence  of  the  fact  that  such  quorum  was 
present  or  lacking  on  April  3d? 

When  we  look  to  the  Journal  entries,  we 
find  that  on  previous  legislative  days  in  com- 
pliance with  parliamentary  procedure  the 
House  had,  without  variation,  up  to  April 
l8t-3d  undertaken  to  ascertain  the  exist- 
ence of  a  quorum  or  no  quorum  by  roll  calls ; 
that,  for  the  first  time,  on  April  Ist-Sd,  it 
failed  to  do  so,  but  on  the  contrary  dispensed 
with  the  call.  Further,  that  while  the  form 
of  response,  "Present  but  not  voting,"  was 
nsed  to  Indicate  the  physical  presence  in  the 
House,  but  refusal  to  vote,  of  two  R^re- 
sentatives,  the  form,  "Not  voting,"  was  used 
by  the  Speaker  in  bis  effort  to  answer  for 
35  Representatives.  These  two  facts  in  con- 
Junction  tend  strongly  to  raise  afllrmatively 
a  showing  of  a  lack  of  a  quorum. 

Yet  further:  It  appears  in  the  Journal  en- 
try of  April  3d  that  a  Representative  offered 
an  explanation,  calling  in  question  the  mat- 
ter of  a  quorum,  and  thereupon  a  point  of 
order  was  made  by  another  Representative 
to  the  effect  that  the  question  of  a  quorum 
could  not  be  determined  except  by  a  roll  call. 
This  point  of  order  was  sustained,  and  yet 
no  roll  call  for  the  ascertainment  of  a  quo- 
rum was  ordered;  and  the  explanation  was 
denied  entry  on  the  Journal. 

Appellees  properly  treat  of  this  attempted 
^planatlon  aa  an  attempted  protest.    The 


Constitution,  art.  2,  |  27,  provides:  "Any 
member  of  either  house  of  the  General  Assem- 
bly shall  have  the  liberty  to  dissent  from  and 
protest  against,  any  act  or  resolve  which  he 
may  think  injurious  to  the  public  or  to  any 
individual,  and  to  have  the  reasons  for  his 
dissent  entered  on  the  Journals." 

It  Is  insisted  in  behalf  of  appellees  that 
"the  only  protest  allowed  by  the  constitu- 
tional provision  is  one  against  a  bill  or  res- 
olution which  has  passed."  This  is  too  nar- 
row a  view  and  would  unduly  restrict  the 
right  of  protest  and  postpone  it  to  a  time 
when  it  would  be  less  availing,  if,  indeed,  not 
unavailing  in  Instances. 

When  we  consider  that  this  explanation  of 
protest  was  directed  Immediately  at  the  lack 
of  a  constitutional  quorum  to  proceed  to  the 
passage  of  the  bill  over  the  Governor's  veto, 
to  my  mind  its  suppression  by  the  Speaker 
and  the  House  is  pregnant  with  meaning,  es- 
pecially when  viewed  in  connection  with  the 
two  facts  above  commented  on.  I  do  not 
consider  that  a  Journal  that  shows  that  a  pro- 
test, thus  constitutionally  raised  to  call  in 
question  the  lack  of  power  on  the  part  of  the 
House,  has  been  stifled,  is  entitled  to  be  ac- 
credited by  the  courts  with  verity  by  way  of 
conclusive  presumption  of  regularity  in  re- 
spect of  the  presence  of  a  quorum. 

If  it  be  said  that  the  Journal  is  otherwise 
silent  touching  the  presence  or  absence  of 
quorum,  it  yet  affirmatively  appears  that  a 
mandatory  provision  in  respect  of  the  right 
of  protest  was  violated  In  the  suppression  of 
that  which  tended  to  impeach  the  existence  of 
the  very  thing  we  are  asked  to  presume.  We 
should  refuse  to  so  presume  in  favor  of 
a  body  thus  proceeding  in  disregard  of  a 
plain  constitutional  mandate.  To  do  other- 
wise would  be  to  place  it  in  the  power  of  a 
speaker  and  a  few  members  by  the  fabrica- 
tion of  a  Journal  to  create  evidence  of  power 
and  then  of  power  exercised  in  any  manner 
they  might  will,  silencing  protest  the  while. 

Manifestly,  the  Journal,  under  the  rule  ob- 
taining in  this  state,  comes  under  review  by 
us  as  evidence,  and  It  Is  for  the  court  to  say 
what  dignity  in  grade  shall  be  assigned  to  it 
as  evidence.  If  those  who  make  such  a  Jour- 
nal leave  upon  it  marks  of  manipulation  in 
an  effort  towards  showing  apparent  power, 
it  is  conceived  that  this  should  subtract  from 
the  dignity  otherwise  assignable  to  it,  and 
leave  the  question  open  to  proof. 

What  has  been  said  by  Mr.  Justice  BU- 
CHANAN and  the  CHIEF  JUSTICE  in  re- 
gard to  the  effect  of  the  proceedings  in  the 
House  on  June  2l8t  is  so  comprehensive  and 
convincing  as  to  leave  nothing  to  be  here 
added,  further  than  the  statement  of  my  con- 
currence. 

LANSDEN,  J.  (dissenting).  I  am  unable  to 
concur  in  the  opinions  delivered  by  the  ma- 
jority of  the  court,  and,  because  of  the  great 
importance  of  the  case  and  the  far-reaching 
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tttect  of  tlie  qneatlona  cTedded,  I  deem  It 
proper  to  express  the  grounds  of  my  dissent 
I  shall  only  discuss  the  effect  of  the  action  of 
the  two  houses  when  quorums  were  admitted- 
ly present  In  passing  the  bills  over  the  Gov- 
ernor's veto,  pretermitting  the  other  ques- 
tions made  and  discussed  by  counsel.  So  if 
it  be  conceded  that  there  was  no  quorum 
present  in  the  Bouse  on  April  3d,  and  that 
the  Journals  so  show,  it  still  remains  a  con- 
ceded fact  that  the  Senate  passed  the  bill 
when  a  qporum  was  present  in  that  body, 
and,  upon  a  proper  roll  call,  it  receive*  the 
votes  of  a  majority  of  all  the  members  to 
which  that  house  was  entitled.  Afterwards 
It  was  passed  by  the  House  when  a  quorum 
was  present  in  that  body,  receiving  on  proper 
roll  call  the  votes  of  a  majority  of  all  the 
members  to  which  the  House  was  entitled. 

As  I  understand  the  opinion  of  the  major- 
ity, it  was  decided  that  the  bill  in  question 
never  became  a  law,  notwithstanding  It  re- 
ceived the  assent  of  both  the  House  and  the 
Senate,  for  the  reason  that  the  two  houses 
did  not  act  In  the  sequence  required  by  the 
Ck>nstitution.  Upon  the  passage  of  bUls  over 
the  Gorenior's  veto,  the  Constitution  (article 
8,  I  18)  provides  as  follows: 

"Every  bill  which  may  pass  both  houses 
of  the  General  Assembly,  shall  before  it  be- 
comes a  law,  be  presented  to  the  Governor 
for  his  signature.  If  he  approve,  he  shall 
sign  it,  and  the  same  shall  become  a  law; 
but  if  he  refuse  to  rign  It,  he  shall  return  it 
velth  his  objections  thereto,  in  writing,  to  the 
bouse  In  which  it  originated;  and  said  house 
shall  cause  said  objections  to  be  entered  at 
large  upon  its  journal,  and  proceed  to  re- 
consider the  bill.  If  after  such  reconsidera- 
tion, a  majority  of  all  the  members  elected  to 
that  house  shall  -agree  to  pass  the  bill,  not- 
withstanding the  objections  of  the  executive, 
it  shall  be  sent,  with  said  objections,  to  the 
other  house,  by  which  it  shall  be  likewise 
reconsidered.  If  approved  by  a  majority  of 
the  whole  number  elected  to  that  house,  it 
shall  become  a  law.  The  votes  of  both  hous- 
es shall  be  determined  by  yeas  and  nays, 
and  the  names  of  all  members  voting  for  or 
against  the  bill  shall  be  entered  upon  the 
journals  of  their  respective  houses." 

It  should  be  observed  that  the  foregoing 
provision  of  the  Constitution  has  for  its  ob- 
ject the  passage  of  bills  over  the  veto  of  the 
Governor,  and  states  in  what  event  a  vetoed 
bill  shall  become  a  law.  All  of  the  require- 
ments of  the  Constitution  in  respect  thereto 
have  been  met  by  the  action  of  the  two  houses 
except  that  the  Senate  reconsidered  the  bill 
and  passed  it  over  the  veto  before  it  was 
legally  reconsidered  and  passed  in  the  House. 

The  Governor  has  no  power  to  defeat  leg- 
islation. Under  the  Constitutions  of  1796 
and  1834  he  did  not  have  power  to  even  check 
legislation  because  the  veto  was  entirely 
withheld  from  him.  His  right  of  veto  origi- 
nated In  our  present  Constitution,  and  sec- 


tion 18,  art  3,  above  quoted,  relating  to  the 
passage  of  bills  over  the  Governor's  veto, 
and  the  veto  itself,  are  manifestly  modeled 
from  section  7  of  article  1  of  the  Constitution 
of  the  United  States  with  the  very  important 
difference  that  our  Constitution  permits  bills 
to  be  passed  over  the  veto  of  the  Governor 
by  tho  same  number  of  votes  and  the  votes  of 
the  same  members  who  are  empowered  to  pass 
It  originally.  In  other  respects,  the  language 
of  the  two  instruments  on  this  subject  is 
strikingly  similar.  The  purpose  of  these  pro- 
visions of  the  Constitution  manifestly  is  to 
require  the  General  Assembly  to  reconsider 
the  proposed  legislation  upon  the  objection 
presented  to  it  by  the  Governor.  The  Gov- 
ernor is  authorized  to  counsel  and  advise  the 
majority  of  the  Legislature,  but  he  cannot 
defeat  their  wllL  He  represents  a  majority 
of  all  the  voters  of  the  state  acting  en  masse. 
A  majority  of  the  members  of  the  Legisla- 
ture may  or  may  not  represent  the  will  of  a 
majority  of  all  the  voters  of  the  state,  but 
they  do  represent  a  majority  of  the  majori- 
ties of  certain  subdivisions  of  the  state  com- 
posing the  counties  and  the  floterlal  and  sen- 
atorial districts  from  which  the  members  are 
chosen.  So  when  an  issue  is  Joined  upon  the 
passage  of  a  bill  between  the  Governor  op- 
posed and  the  General  Assembly  in  favor  of 
such  passage,  the  Constitution  requires  the 
General  Assembly  to  reconsider  the  bUl  in 
the  light  of  the  Governor's  objections. 

From  these  considerations,  I  think  there 
can  be  no  doubt  but  that  the  meaning  and 
purpose  of  these  provisions  of  the  Constitu- 
tion are  to  compel  the  General  Assembly  to 
receive  counsel  from  the  Governor  and  re- 
consider the  bill  in  the  view  of  his  specific 
objections.  The  procedure  by  which  the  re- 
consideration Is  to  be  bad  and  the  sequence 
in  which  the  two  houses  are  to  act  are  mere- 
ly means  to  the  chief  end  in  view.  These 
purposes  of  the  Constitution,  and  especially 
the  fact  that  the  Governor  has  no  power  to 
defeat  legislation,  should  be  borne  constantly 
in  mind  in  determining  the  legal  existence  of 
the  bill  under  consideration.  This  is  true 
because  the  final  question  to  be  decided  la 
whether  the  Governor's  veto  has  defeated 
this  legislation.  It  inevitably  comes  to  this 
because  the  two  houses  passed  the  bill  and 
transmitted  It  to  the  Governor  and  he  vetoed 
and  returned  it  to  the  house  of  Its  origin. 
Both  houses  have  since  reconsidered  It  In  the 
light  of  his  objections  with  quorums  present 
and  have  passed  it  over  the  veto  by  requisite 
majorities. 

The  power  of  the  Legislature  to  enact  laws 
and  the  absence  of  power  in  the  Governor 
to  defeat  laws  are  emphasized  here  to  show 
that  each  one  of  those  departments  has  ex- 
ercised the  full  power  belonging  to  it  in  re- 
spect of  this  bill,  and  therefore  the  power 
of  both  has  been  exhausted  in  the  effort  upon 
the  one  hand  to  enact  the  law  and  upon  the 
other  to  defeat  it. 
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The  tMlance  of  the  powers  gireu  to  the 
dlffer^it  departments  of  government  mnat  be 
rigidly  maintained.  It  is  the  duty  of  this 
court  In  construing  the  Ck>nstltution  to  re- 
quire a  strict  adherence  of  each  department 
of  government  to  the  sphere  of  action  assign- 
ed to  it  by  that  instrument.  A  oonstrnctlon 
cannot  be  given  It  which  wonld  enable  one 
department  to  exercise  a  power  not  conferred 
or  that  would  enable  It  to  defeat  the  exercise 
of  a  power  by  another  department  which  Is 
conferred. 

If  the  action  of  the  two  houses  has  failed 
to  result  In  the  constitutional  enactment  of 
the  bill.  It  must  be  because  of  a  failure  to 
observe  some  sequence  in  their  action  made 
necessary  by  the  Constitution.  The  General 
Assembly  had  the  power  to  pass  the  blU.  It 
also  bad  the  purpose  to  do  so.  The  objection 
taken  to  the  validity  of  its  action  la  not  to 
its  power  to  do  tlie  thing  attempted,  but  to 
the  manner,  form,  and  time  In  which  the 
thing  was  done.  So  it  Is  not  a  question  of 
the  power  of  the  Legislature  to  do  it,  but  the 
mode  of  procedure  by  which  It  attempted  to 
exercise  its  admitted  power.  A  distinction 
has  always  been  taken  in  the  construction  of 
the  Constitution  between  power  and  proce- 
dure. I  believe  It  has  never  oeen  held  be- 
fore that  an  admitted  power  to  do  a  thing 
has  been  defeated  by  a  mere  failure  to  com- 
ply with  the  exact  order  of  sequence  In 
which  It  was  to  be  done.  No  cases  are  dted 
for  such  a  holding,  and  there  are  numerous 
cases  in  our  own  reports  which  are  to  the 
contrary.  The  fundamental  difference  be- 
tween power  and  procedure  is  thus  admira- 
bly stated  on  the  brief  of  learned  counsel' 
for  appellants: 

"This  purely  American  idea,  of  the  courte 
standing  as  the  imal  guardians  of  the  Con- 
stitution, is  the  crowning  glory  and  excel- 
lence of  the  American  system  of  government, 
state  and  national;  and  yet  this  system, 
wise  and  beneficent  as  it  is,  could  not  endure 
for  a  day  without  a  constant  recognition  of 
the  fundamental  difference  between  power 
and  procedure.  If  every  lapse  in  the  mode 
or  manner  of  action  by  the  agents  of  govern- 
ment within  the  legitimate  spheres  of  their 
powers  operated  to  defeat  such  action,  the 
system  would  lose  all  eSiclency  and  fall  of  its 
own  weight — the  people  would  not  endure  it 

"And,  on  the  other  hand.  If  the  same  lib- 
erality which  It  is  necessary  to  indulge  for 
pi»ctlcal  purposes  with  respect  to  the  mode 
and  manner  of  doing  things  were  extended 
also  to  the  powers  and  their  limitations,  then 
indeed  would  the  Constitution  become  a  dead 
letter,  and  every  agent  of  government  be  in- 
vested with  a  discretion  to  do  not  only  as  he 
pleased,  but  what  he  pleased ;  and  the  whole 
government  become  at  once,  not  a  govern- 
ment of  law,  but  a  government  of  men. 
Throughout  the  whole  system,  the  substance 
Is  ever  and  always  to  be  exalted  over  mere 
form. 

"And  BO  the  courts,  from  the  beginning,  in 


dealing  with  both'Constltntlons  and  statutes, 
have  been  found  constantly  recognizing  this 
fundamental  distinction  between  power  and 
the  mode  of  Its  exercise;  treating  certain 
provisions  as  mandatory,  and  others  as  di- 
rectory; certain  things  as  matters  of  sub- 
stance and  other  things  as  matters  of  form." 

The  language  of  the  Constitution  pointing 
out  the  procedure  of  the  two  houses  in  pass- 
ing bills  over  the  Governor's  veto  is  positive 
and  not  negative.    It  is: 

"If  be  refuse  to  sign  it,  be  shall  retain  it 
with  his  objections  thereto,  In  writing,  to  the 
house  In  which  it  originated ;  and  said  house 
shall  cause  said  objections  to  be  entered  at 
large  upon  Its  journal  and  proceed  to  recon- 
sider the  bill.  If,  after  such  reconsideratton, 
a  majority  of  all  the  members  elected  to  that 
house  shall  agree  to  pass  the  bill,  notwith- 
standing the  objections  of  the  executive,  it 
shall  be  sent  with  said  objections  to  the  oth- 
er house  by  which  It  shall  be  likewise  recon- 
sidered. If  approved  by  a  majority  of  the 
whole  nomber  elected  to  that  house.  It  shall 
become  a  law." 

It  is  sought  to  construe  this  language  as 
though  It  read:  "The  house  in  which  a  bill 
originates  shall  retain  exclusive  custody  of  it 
when  vetoed  by  the  Governor  and  returned  to 
It  by  him,  and  shall  not  send  It  with  the  Gov- 
ernor's objections  to  the  other  house  until  It 
reconsiders  it  And  such  bill  shall  not  be  re- 
considered in  the  other  house  until  it  is  final- 
ly disposed  of  in  the  bouse  of  its  origin." 

It  is  apparent  upon  the  slightest  consider- 
ation Uiat  no  such  negative  words  are  found 
in  the  Constitution.  The  prohibition  against 
the  Senate  acting  In  advance  of  legal  action 
upon  the  part  of  the  House  is  found  by  in- 
ference only.  The  majority  have  concluded 
that  because  the  Constitution  says  that  "if 
after  such  reconsideration,"  It  shall  be  passed 
by  the  bouse  of  Ite  origin,  "it  shall  be  sent 
with  said  objections  to  the  other  house  by 
which  It  shall  be  likewise  reconsidered," 
therefore  the  bill  did  not  become  a  law  be- 
cause this  Is  In  effect  a  command  to  the  Sen- 
ate forbidding  it  to  act  upon  the  blU  unless 
a  quorum  were  present  in  the  House  when 
that  body  reconsidered  the  bill.  Carried  to 
its  logical  conclusion,  the  majority  opinion 
must  also  hold  that  if  the  House  should  have 
passed  the  bill  with  a  quorum  present,  but 
had  failed  to  cause  the  Governor's  objections 
to  be  entered  at  large  ui>on  Its  journal,  that 
the  Senate  would  not  be  authorized  to  re- 
consider the  bill  upon  receiving  it  from  the 
House,  and  Its  action  in  such  event  would  be 
void.  I  think  there  are  two  fundamental  er- 
rors In  this  position.  The  first  Is  in  requiring 
the  Senate  to  sit  in  judgment  upon  the  valid- 
ity of  the  proceedings  of  the  House  as  a  con- 
dition precedent  to  its  right  to  reconsider  the 
bill.  The  second  Is  In  drawing  an  inference 
from  a  mere  form  of  procedure  which  has  for 
its  Inevitable  effect  the  defeat  of  the  main 
objects  and  purposes  for  which  this  clause  of 
the  Constitution  was  written.    On  the  first 
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point  I  can  only  reply  to  the  holding  of  the 
majority  by  saying  that  I  have  never  before 
heard  of  any  case  which  held  that  one  branch 
of  a  legislative  body  either  could  or  should  un- 
dertake to  determine,  or  in  any  manner  sit  In 
Judgment  upon  the  validity  of  the  action  of 
the  other  branch.  It  la  tme  that  we  have 
cases  in  which  this  court  has  looked  to  the 
Journals  "of  both  the  Senate  and  the  House 
to  determine  whether  a  given  measure  had 
been  constitutionally  enacted.  But  we  have 
no  case  in  which  the  court  has  looked  to  the 
Journal  of  one  house  for  the  purpose  of  de- 
termining that  the  other  house  had  acted  tin- 
constitutlonally.  The  validity  of  the  action 
of  each  house  must  be  measured  solely  and 
alone  by  its  Journals.  The  Constitution  ex- 
pressly provides  that  each  house  of  the  (Gen- 
eral Assembly  shall  keep  Its  Journal  and  shall 
have  all  the  powers  necessary  to  a  branch  of 
the  Legislature  of  a  free  state. 

Upon  the  second  point  there  arfe  nnmerons 
authorities  which  hold  that  positive  words  in 
a  Constitution  will  not  be  given  a  negative 
meaning  when  such  a  construction  would  de- 
stroy some  of  the  most  important  objects  for 
which  the  power  was  created.  Cohans  v.  Vir- 
ginia, 6  Wheat  395,  5  L.  Ed.  257.  The  case 
cited  was  brought  to  the  Supreme  Court  of 
the  United  States  on  a  writ  of  error  to  the 
quarterly  sessions  court  of  the  borough  of 
Norfolk.  It  was  maintained  that  the  Su- 
preme Court  had  no  appellate  Jurisdiction  of 
any  suit  to  which  a  state  was  party;  that 
the  affirmative  words  of  the  Constitution  con- 
ferring upon  that  court  original  Jurisdiction 
of  such  suits  were  exclusive  in  their  opwa- 
tlon  and  denied  to  the  court  appellate  JurU- 
diction  of  these  suits.   The  court  said: 

"But  although  the  absence  of  negative 
words  wlU  not  authorize  the  Legislature  to 
disregard  the  distribution  of  the  power  pre- 
viously granted,  their  absence  will  Justify  a 
sound  construction  of  the  whole  article,  so  as 
to  give  every  part  Its  intended  effect  It  Is 
admitted  that  'affirmative  words  are  often, 
in  their  operation,  negative  of  other  objects 
than  those  affirmed,'  and  that  where  'a  nega- 
tive or  exclusive  sense  must  be  given  to  them, 
or  they  have  no  operation  at  aU,'  they  must 
receive  that  negative  or  exclusive  sense.  But 
where  they  have  fuU  operation  without  It, 
where  it  would  destroy  some  of  the  most  Im- 
portant objects  for  which  the  power  was  cre- 
ated, then,  we  think,  affirmative  words  ought 
not  to  be  construed  negatively.    •    •    • 

''It  is,  we  think,  apparent,  that  to  give  this 
distributive  clause  the  Interpretation  contend- 
ed for,  to  give  to  its  affirmative  words  a 
negative  operation,  in  every  possible  case, 
would,  in  some  instances,  defeat  the  obvious 
intention  of  the  article.  Such  an  interpreta- 
tion would  not  consist  with  those  rules  which, 
from  time  immemorial,  have  guided  courts.  In 
their  construction  of  instruments  brought  un- 
der their  consideration.  It  must  therefore  be 
discarded.  Every  part  of  the  article  must  be 
taken  into  view,  and  that  construction  adopt- 


ed which  wUl  consist  with  its  words  and  pro- 
mote Its  general  Intention.  The  court  may 
imply  a  negative  from  affirmative  words, 
where  the  implication  promotes,  not  where  it 
defeats,  the  intention." 

Cohans  v.  Virginia,  supra,  applied  a  fa- 
miliar and  generally  accepted  rule  of  con- 
struction laid  down  almost  universally  by 
writers  on  constitutional  law,  but  of  course 
stated  in  different  terms  by  many  of  them. 
The  rule  was  stated  by  this  court  in  the 
case  of  Prescott  v.  Duncan,  126  Tenn.  130, 
148  S.  W.  234,  as  follows: 

"Powers  conferred,  as  well  as  restraints 
upon  inherent  power,  may  be  supported  by 
such  Implications  as  are  necessary  to  give 
effect  to  the  intent  of  the  people  in  confer- 
ring the  one  or  setting  the  bounds  of  re- 
straint upon  the  other.    *    •    • 

"No  implication  of  intention  with  respect 
to  one  part  of  the  instrument  can  be  Justi- 
fied which  does  violence  to  a  plainly  express- 
ed intention  to  be  found  in  another  part. 
*  •  *  Necessary  implications  may  be 
made,  but  imnecessary  ones,  however  proba- 
ble or  plausible,  cannot  And  the  necessity 
for  the  implication  must  be  found  In  the  Con- 
stitution." 

The  implication  with  respect  to  the  pro- 
cedure of  the  two  houses  drawn  by  the  ma- 
jority is  not  to  support  the  exercise  of  a 
power  conferred  on  them,  but  it  is  an  impli- 
cation to  defeat  the  exercise  of  a  power 
plainly  created.  Omitting  the  words  in  the 
Constitution  which  prescrll>e  the  procedure 
of  the  two  houses,  it  clearly  apx>ears  that  if 
they  reconsider  the  bill  in  the  light  of  the 
Governor's  objections,  and  take  the  yeas  and 
nays  and  a  majority  of  all  the  members 
elected  to  each  house  shall  agree  to  pass  the 
bill,  notwithstanding  the  objections  of  the 
executive,  "it  shall  become  a  law." 

I  think  it  clear  that  the  Jurisdiction  of  ei- 
ther house  to  pass  a  bill  must  arise  from 
the  Introduction  of  the  bill  by  a  member 
thereof,  or  by  receipt  of  It  from  the  other 
house  with  a  prima  t&cle  showing  that  the 
bill  has  been  passed  by  the  house  of  origin. 
But  the  same  bill  may  be  introduced  in  both 
houses  simultaneously,  and  they  may  con- 
sider it  concurrently  on  the  first  and  second 
readings ;  and  a  bill  so  considered  and  pass- 
ed by  one  house  on  its  first,  second,  and 
third  readings  and  sent  by  it  to  the  other 
house,  where  it  has  been  passed  on  two  read- 
ings and  there  substituted  and  passed  a  third 
time,  Is  a  law.  Archlbold  v.  Clark,  112  Tenn. 
533,  82  8.  W.  310.  And  in  Railroad  v.  Mem- 
phis, 126  Tenn.  292,  148  S.  W.  662,  41  L.  R. 
A.  (N.  8.)  828,  Ann.  Cas.  1913E,  163,  a  bill 
was  held  to  have  been  constitutionally  en- 
acted which  was  passed  by  the  House  on 
two  separate  readings,  and  was  then  refer- 
red to  a  committee.  The  committee  substi- 
tuted another  blU  for  the  original  bill,  the 
body  of  which  was  essentially  different  from 
the  original;  the  title  remaining  the  same. 
Upon  recommendation  of  the  committee,  the 
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House  passed  tbe  substituted  bill  upon  Its 
third  and  final  reading,  treating  the  passage 
of  the  original  bUl  upon  Its  two  separate 
readings  as  sufladent  to  make  tbe  final  pas- 
sage of  the  substituted  bill  a  passage  upon 
its  third  reading.  It  was  then  sent  to  the 
Senate,  and  there  passed  upon  three  sepa- 
rate readings. 

The  holdings  Just  referred  to  were  made, 
notwithstanding  the  procedure  in  such  mat- 
ters pointed  out  by  the  Constitution,  section 
18  of  article  2,  is  that  "every  bill  shall  be 
read  once,  on  three  dlfTerent  days,  and  be 
passed  each  time  in  the  bouse  where  it  orig- 
inated, before  transmission  to  the  other 
house."  These  cases  are  In  absolute  conflict 
with  the  holding  of  tbe  majority.  Neither 
the  bill  considered  in  Archibald  t.  Clark, 
supra,  nor  the  one  in  Railroad  v.  Memphis, 
supra,  was  read  once  on  three  difl'erent  days 
in  the  house  of  its  origin  before  it  was  trans- 
mitted to  tbe  other  house.  Still  tbe  bills 
were  read  three  times  In  each  bouse  on  three 
dlfTerent  days,  and  the  cases  cited  hold,  in 
effect,  that  this  is  a  reasonable  and  sub- 
stantial compliance  with  the  procedure  of 
the  Constitution,  and  that  is  all  that  ought 
to  be  required. 

These  cases  show  that  this  court  has  never 
strictly  construed  the  requirements  of  the 
Constitution  as  to  matters  of  procedure,  and 
has  always  regarded  the  substance  of  the 
requirement  rather  than  its  form.  The  main 
objects  and  puri)oses  of  these  provisions  are 
to  secure  a  reading  and  a  consideration  of 
the  questions  of  legislation,  rather  than  a 
particular  order  or  sequence  in  wliich  the 
houses  are  to  act  They  also  show  that. this 
court  has  never  considered  the  presence  of 
tbe  identical  paper  on  which  a  bill  is  written 
as  necessary  to  the  power  of  either  house  to 
act  upon  the  legislative  proposition  embodied 
in  the  measure. 

After  the  House  assumed  to  pass  the  bill 
over  tlie  Governor's  veto,  on  April  3d,  it  or- 
dered the  bill  to  be  transmitted  to  the  Sen- 
ate for  its  reconsideration.  The  clerk  of  the 
House  appeared  at  the  bar  of  tbe  Senate  and 
said: 

"I  am  directed  by  the  House  by  motion  to 
transmit  to  the  Senate  House  Bill  No.  759,  to 
amend  the  election  laws,  as  bavlng  passed 
the  House,  the  objection  or  veto  of  the  exec- 
utive to  the  contrary  notwithstanding." 

After  receiving  this  message,  the  Senate, 
with  a  quorum  present,  reconsidered  the  bill 
in  tbe  light  of  tbe  Governor's  objections  and 
passed  it  over  the  veto  by  the  requisite  ma- 
jority. It  is  held  by  the  majority  that  this 
action  of  the  Senate  was  void  because  a 
quorum  was  not  present  in  tbe  House  when 
that  body  attempted  to  pass  the  biU  over  the 
veto.  I  do  not  understand  the  opinion  of  the 
majority  to  expressly  say  that  the  Senate 
must  determine  the  validity  of  the  action  of 
the  House  in  such  cases  before  it  is  author- 
ized to  enter  upon  a  reconsideration  of  the 


bill,  but,  whether  stated  In  terms  or  no^ 
this  is  the  necessary  result  of  the  conclu- 
sion reached.  This,  of  course,  leaves  out  of 
consideration  a  principle  of  universal  appli- 
cation in  governments  like  ours,  which  is 
tliat  each  house  acts  separately  upon  the  pas- 
sage of  laws,  and  Independently  of  the  oth- 
er. Indeed,  that  is  the  sole  purpose  of  di- 
viding the  General  Assembly  into  two  branch- 
es. It  is  to  secure  separate,  distinct,  and  in- 
dependent action  in  each  branch,  that  such  a 
division  Is  made.  Each  house  for  the  same 
reason  is  required  to  keep  its  own  journaL 
The  Constitution  requires  each  house  to  se- 
lect its  own  speaker,  clerks,  and  other  offi- 
cials. If  either  house  falls  in  some  constitu- 
tional particular  to  properly  enact  a  law,  the 
law  is  just  as  invalid  as  if  both  houses 
should  fail  in  the  same  particular.  How- 
ever, this  does  not  mean  that  the  two  bouses 
shall  act  jointly,  or  that  the  validity  of  the 
action  of  one  piust  depend  upon  tbe  validity 
of  the  action  of  the  other.  It  only  means 
that  they  must  both  concur  in  the  constitu- 
tional sense  in  the  passage  of  a  measure  be- 
fore it  can  become  a  law. 

So  I  think  when  the  Senate  received  House 
BUI  No.  7S8  from  the  clerk  of  the  bouse 
with  the  statement  from  him  that  the  House 
tiad  passed  it  over  the  Governor's  veto  and 
had  directed  him  to  transmit  the  bill  to  the 
Senate,  it  had  a  right  to  enter  upon  its  re- 
consideration. The  Senate  is  not  compelled 
to  go  beyond  this  apparent  showing  of  legal 
action  on  the  part  of  the  House  before  it 
can  act  It  is  not  required,  and  it  has  no 
power,  to  determine  the  presence  of  a  quorum 
in  the  House.  Tbe  House  was  in  session  and 
transmitted  the  bill  to  tbe  Senate  with  a  cer^ 
tificate  from  the  proper  officials  that  the  bill 
had  been  reconsidered  and  passed.  Literally, 
the  bill  (paper)  was  "sent"  to  the  Senate  by 
the  House,  and  it  was  its  duty  as  "the  other 
house"  to  reconsider  it.  The  House  claimed 
to  have  legally  reconsidered  the  bllL  It 
turns  out  by  our  adjudication  in  this  case 
that  this  was  not  true. 

But  in  what  possible  view  can  this  af- 
fect tbe  action  of  the  Senate?  Its  action 
must  be  adjudged  from  its  own  journal. 
Its  journal  shows  that  it  properly  and  le- 
gally received  the  bill  from  the  House,  and 
that  it  reconsidered  and  passed  it  as  the  Con- 
stitution requires. 

What  is  said  by  the  majority  upon  the 
dangers  of  holding  any  provision  of  the  Con- 
stitution to  be  directory,  and  the  references 
made  to  the  warnings  of  great  political  and 
constitutional  writers  might  be  all  right  in 
a  case  to  which  they  had  application;  but 
without  deciding  this,  I  can  safely  appeal 
from  the  dicta  of  the  constitutional  and 
political  writers  referred  to  in  the  opinion 
of  the  Chief  Justice  to  a  solemn  decision 
of  this  court  in  the  case  of  Telegraph  Co.  v. 
Nashville,  118  Tenn.  1,  101  S.  W.  770,  U 
Ann.  Oas.  824,  in  whidi  It  was  held  that  a 
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plain  uid  unamblgaoiis  direction  of  the 
Gonstitntlon  Is  directory  and  not  mandatory. 
The  opinion  appears  to  have  been  rendered 
by  a  unanimous  court,  but  Brother  Shields 
says  in  State  v.  Burrow,  119  Tenn.  376, 
104  8.  W.  626,  14  Ann.  Caa.  809,  that  he 
did  not  concur. 

In  the  case  nH  Burrow,  the  court  was  con- 
sidering a  constitutional  objection  to  the  en- 
actment of  the  Pendleton  Bill,  which  it  was 
claimed  violated  section  20  of  article  2,  pro- 
viding "the  style  of  the  laws  of  this  state 
shall  be  'Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee.'  "  The  act 
assailed  was  styled  "Be  it  enacted  by  the 
General  Assembly  of  Tennessee,"  omitting 
the  words  "the  state  of."  Much  is  said  in 
this  opinion  against  holding  any  provision 
of  the  Constitution  directory,  and  the  court 
held  in  that  case  that  the  clause  under  con- 
sideration was  mandatory,  but  it  also  held 
that  the  assailed  act  was  valid,  because,  al- 
though the  words  used  In  styling  the  act 
were  not  the  same  as  those  prescribed  by 
this  mandatory  provision  of  the  Constitution, 
still  they  meant  the  same  thing  and  the  law 
was  good.  This  case  is  authority  against 
the  holding  of  the  majority.  Its  real  mean- 
ing can  only  be  that  the  Constitution  should 
receive  a  reasonable  and  sensible  construc- 
tion in  matters  of  form  and  procedure,  so 
as  to  uphold  and  sustain  the  power  to  enact 
laws  conferred  upon  the  General  Assembly. 
The  clause  must  be  held  mandatory  because 
it  cannot  be  given  any  effect,  and  would  be 
entirely  defeated  if  construed  otherwise. 
Cohans  ▼.  Virgioia,  supra.  In  the  opinion  of 
the  Chief  Justice  it  is  held  that  if  the 
house  of  origin  can  constitutionally  transmit 
a  bill  after  veto  to  the  other  house  before 
acting  on  it  itself,  with  equal  reason  the 
Governor  may  In  his  discretion  transmit  a 
Senate  bill  with  his  veto  to  the  House  or  a 
House  Bill  to  the  Senate,  and  from  this  con- 
clusion many  things  are  supposed  to  result 
which  the  framers  of  the  Constitution  did 
not  contemplate. 

After  sketching  the  order  of  sequence  pro- 
vided by  the  Constitution,  and  concluding 
that  it  must  be  literally  observed  by  the 
two  Houses,  it  Is  said  with  the  confidence 
of  conclusiveness  that,  "If  one  part  is  di- 
rectory, all  parts  are"  This  opinion  also 
■apposes  that  the  framers  of  the  Constitution 
Had  in  mind  the  preservation  of  the  ardor 
and  zeal  of  the  members  of  the  Legislature. 
I  think  both  assumptions  are  erroneous. 
There  is  a  reason  found  in  the  Constitution 
for  requiring  the  Governor  to  return  a  ve- 
toed bill  to  the  House  in  which  It  originated. 
The  reason  is  that  the  Constitution  does  not 
require  the  Governor  to  either  sign  or  veto 
a  bill.  If  he  holds  It  for  more  than  five  days 
without  signifying  either  his  approval  or  dis- 
approval, it  shall  become  a  law.  Therefore 
it  is  not  only  proper,  but  it  is  necessary  in 
order  to  preserve  the  genealogy  of  a  biU, 
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that  the  Governor  should  be  required  to  re- 
turn it  to  the  house  in  which  it  originated  U 
he  disapproves  it  If  it  should  be  returned  to 
the  other  house,  the  history  of  the  biU  could 
not  be  obtained  from  an  inspection  of  the 
Jonmal  of  that  house.  So  I  think  there  is 
a  clear  distinction  found  in  the  Constitution 
itself,  and  imbedded  there  for  the  purpose  of 
preserving  the  power  of  veto  conferred  upon 
the  Governor,  between  the  requirement  that 
he  shall  return  vetoed  bills  to  the  house  in 
which  it  originated  and  the  supposed  re- 
quirement as  to  the  sequence  in  which  the 
two  bouses  shall  act 

And  as  to  the  other  supposed  purposes  of 
the  Constitution — that  is,  the  preservation  of 
the  zeal  and  ardor  of  legislators — I  must  con- 
cede to  it  the  virtue  of  originality.  I  had 
always  supposed  before  that  state  Constitu- 
tions were  made  for  the  sole  purjMse  of  curb- 
ing and  abating,  not  only  the  zeal,  but  the 
XMwer,  of  legislators. 

Now  I  do  not  say  that  the  procedure  under 
consideration  .  prescribed  by  the  Consti- 
tution is  directory,  but  I  do  say  it  should 
receive  a  reasonable  construction  so  as  to 
preserve  and  not  to  defeat  the  undoubted 
powers  of  the  General  Assembly  to  which  it 
relates.  The  Senate  had  the  unquestioned 
right,  and  it  was  its  plain  duty,  to  receive  the 
bill  from  the  clerk  of  the  House  and  recon- 
sider it  as  having  been  "sent"  to  it  by  the 
Housa*  The  right  of  the  Senate  to  enter 
upon  a  reconsideration  of  the  bill  cannot  be 
assimilated  to  an  appeal  from  an  Loferlor 
to  a  superior  court  Its  right  to  act  did  not 
depend  upon  the  legality  of  the  action  of  the 
House,  but  upon  the  bill  being  sent  to  It  by 
the  House  with  a  claim  of  legal  action 
against  the  veto.  The  transmission  of  the  bill 
from  the  House  to  the  Senate  is  not  lurlsdic- 
tional,  but  is  procedural.  The  biU — ^that  is, 
the  proposition  of  legislation,  and  not  the 
paper  upon  which  it  was  written— -was  prid- 
ing before  both  houses  after  it  was  vetoed  by 
the  Governor  until  it  was  finaUy  disposed  of. 
It  was  far  advanced  on  the  wojr  of  becom- 
ing a  law  before  it  was  transmitted  to  the 
Governor.  Had  he  signed  it  it  would  have 
become  a  law.  But  when  he  vetoed  it,  the 
only  effect  upon  the  passage  of  the  bill  which 
his  veto  could  have  under  the  Constitution 
was  to  require  a  reconsideration  of  it  in 
both  houses.  This  opened  up  the  whole  ques- 
tion in  both  houses  and  made  it  pending  be- 
fore them,  and  it  remained  a  question  of  un- 
disposed-of  legislation  until  one  at  die  houses 
legally  acted  unfavorably,  or  until  both 
houses  legally  passed  it  oiver  the  veto,  or  un- 
til the  General  Assembly  adjourned  sine  die. 
Therefore  I  think  it  is  but  fair  to  say  that 
the  Senate  had  authority  to  reconsider  the 
bill  and  pass  it  over  the  veto.  If  this  is 
true,  of  course  tte  bill  was  a  law,  in  so  far 
as  the  action  of  the  Senate  was  necessary  to 
make  it  so.  But  at  this  time  the  House  had 
not  oonstltatlonally  reconsidered  the  bill  and 
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passed  it  over  the  Governor's  veto,  but  later, 
and  on  June  21st,  the  Honse  did  reconsider 
the-  blU  in  such  manner  that  we  all  agree  was 
valid,  and  therefore  It  is  my  opinion  that 
House  BUI  No.  769  is  a  valid  law. 

The  only  right  which  the  Governor  can  In- 
sist  upon  in  respect  of  bis  veto  is  the  right 
to  have  the  bill  reconsidered  in  connection 
with  his  objections  by  a  legally  constituted 
House  with  a  quorum  present.'  The  time,  the 
order,  the  sequence  of  the  action  of  the  two 
houses  are  not  of  the  Governor's  right. 

This  case  legalizes  the  filibuster.  As  its 
results  are  upheld  and  apparently  approved 
by  the  court  of  last  resort,  it  will  become  the 
trick  of  the  politician  and  the  resort  of  the 
spoilsman.  It  is  most  doubtful  if  a  time  will 
come  within  our  generation  when  a  combina- 
tion of  spoilsmen,  special  interests,  and  petty 
political  bosses  cannot  be  made  which  can 
muster  votes  enough  in  one  house  or  the 
other  to  break  a  quorum.  Under  the  holding 
of  the  majority,  when  that  event  occurs,  all 
that  is  necessary  to  thwart  the  majority  will 
is  to  defeat  the  sequence  of  action  in  the  two 
bouses.  So  the  f  ramers  of  our  Ck>nstitution, 
Instead  of  establishing  a  government  in  per- 
petuity with  a  system  of  checks  and  balances, 
have  embodied  in  that  instrument  the  germs 
of  its  own  destruction,  and  have  placed  It 
within  the  power  of  a  minority  in  the  govern- 
ment to  destroy  organized  society  and  in- 
augurate a  reign  of  anarchy.  In  the  face 
of  threats  which  could  be  made  by  design- 
ing men,  although  a  minority,  wtien  en- 
trenched  behind  the  power  which  this  ded- 
Blon  gives  them,  It  Is  not  difficult  to  imagine 
that  a  majority  of  the  people's  representa- 
tives must  either  cease  to  act  or  act  in  obe- 
dience to  the  demands  of  the  minority,  how- 
ever wicked  and  selfish  they  may  be. 

Justice  GBEBN  and  myself  also  dissent 
from  the  holding  that  Beichman  was  not 
validly  elected  successor  to  Stratton.  With- 
out elaborating  our  views,  we  think  this 
feature  of  the  case  falls  directly  within,  and 
Is  controlled  by,  Williams  v.  State,  6  Lea, 
649.  The  majority  have  not  In  terms  over- 
ruled this  oase,  but  I  think  in  frankness  they 
should  do  so.    They  do  not  follow  it. 


UTTLE  ROCK  BT.  &  BLECTBIC  CO. 

V.  BBACY. 

(Supreme  Court  of  Arkansas.    March  2,  1914. 

On  Behearing,  April  6,  1914.) 

1.  Cabbibbs  (f  369*)  —  Stbebt  Bahaoads  — 
EUscTiON  OF  Passbnoebs. 

Where  plaintiCTB  dog  was  ejected  from  de- 
fendant's street  car  by  the  motorman  because 
of  plaintiff's  failure  to  comply  with  the  rule 
requiring  dogs  to  be  tied  on  the  front  platform, 
of  which  rule  plaintiff  had  cognizance,  and 
thereupon  plaintiff,  after  paying  bis  fare,  got 
into  an  altercation  with  the  motorman  over  the 
ejection  of  the  dog,  and  was  himself  ejected 
from  the  car,  his  violation  of  the  rule  with 
respect  to  the  method  of  carrying  the  dog  did 


not  justify  plaintiff's  ejection,  and  hence  the 
facta  were  sufficient  to  sustain  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fi  1489-1442;    Dec.  Dig.  i  3i>».*] 

2.  Appeal  and   Ebbob   {|  1064*)— Bbvibw— 
Inbibuctions — Pbejudicx. 

An  instruction  that  it  was  the  duty  of  de- 
fendant street  railroad  company  to  protect  its 
passengers  from  the  mistreatment  of  its  em- 
ployes, whether  acting  within  the  scope  of  their 
employment  or  not,  and,  if  the  jury  found  from 
the  evidence  that  the  motorman  jerked  or 
threw  plaintiff  to  the  ground  and  otherwise  as- 
saulted him  in  ejecting  him  from  the  car,  and 
thereby  damaged  Urn  in  any  amount,  the  ver- 
(Uct  should  be  for  plaintiff,  was  not  prejudicial 
to  defendant  because  the  first  clause  was  indef- 
inite in  referring  to  "mistreatment"  of  pas- 
sengers. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4219.  4221-^4;  Dec. 
Dig.  i  1084.*] 

3.  Apfeai.  and  Ebbob  ({  1064*)— Bxvisw— IN- 

BTBUCTIONS— PkeJTTDICE. 

In  an  action  for  ejection  of  a  street  car 
passenger,  an  instruction  that,  if  plaintiff  as- 
saulted a  motorman  first,  that  would  not  jus- 
tify the  motorman  in  using  against  plaintiff 
more  force  than  appeared  necessary  to  Dim,  as 
a  reasonable  man,  under  the  drcumstances,  to 
protect  himself  from  such  assault  or  further 
violence  at  plaintiff's  hands,  and,  if  the  motor- 
man  used  excessive  force  in  repelling  such  as- 
sault, plaintiff  was  entitied  to  recover,  was  not 
prejudicial  to  defendant  as  referring  merely  to 
assault,  when  plaintiff  sued  for  alleged  wrong- 
ful ejection  only ;  the  instruction  having  cor- 
rectly limited  the  Justification  of  the  motorman 
to  the  use  of  only  such  force  as  appeared  nec- 
essary, under  the  circumstances,  to  protect 
himself  from  violence  offered  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4^:  Dee. 
Dig.  i  1064.*] 

4.  Cabbiebs  (I  366*)— Ejection  or  Passxn- 
asB— Assault. 

Use  of  words,  however  provocative,  will 
not  Justify  an  assault  by  a  carrier's  servant 
on  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1450-1462;   Dec.  Dig.  f  865.*] 

5.  Caridebs  (I  365*)— Pasbxnoebs— EjEOTioif 
— Excessive  Fobcx. 

A  carrier,  though  entitled  to  eject  a  pas-, 
senger  from  a  car,  is  liable  for  injuries  to  the 
passenger  from  the  use  of  excessive  force. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1460-1462 ;   De&  Dig.  |  365.*] 

6.  Appeal  and  Ebbob  (|  882*>— Bioht  to  Al- 
LBOB  Ebbob. 

Appellant  may  not  object  to  the  submission 
of  an  issue  as  not  in  the  case,  when  one  of 
its  own  requests  to  charge  amounted  to  a  sub- 
mission of  the  same  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8601-3610;  Dec.  Dig.  | 
882.*] 

7.  Cabbiebs  ({  384*)— Pasbxnoebs— Einsoraoii 

— ISSTJKB— INSTBUCTIONS. 

Where,  la  an  action  against  a  street  rail- 
way company  for  ejection  of  a  passenger  due 
to  an  altercation  over  the  motorman's  prior 
ejection  of  plaintifTs  dog,  the  real  question  was 
not  the  removal  of  the  dog,  but  the  carrier's 
right  to  eject  plaintiff  from  the  car,  an  instruc- 
tion that,  though  the  carrier  had  a  rule  la 
force  requiring  dogs  to  be  tied  while  on  the 
cars,  and  pMntiff  had  notice  of  the  rule,  and 
violated  the  same,  that  would  not  justify  the 
motorman  in  putting  the  dog  off  "as  he  did,"  or 
in  making  an  assault  on  plaintiff,  if  he  made 
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Mich  an  assanlt,  the  proper  coune  being  to  re- 

aoeat  plaintiff  to  tie  the  dog,  and,  if  he  did  not 
o  so,  to  atop  the  car  at  a  regular  crossing  and 
require  both  to  get  off  the  car,  was  erroneous. 
[Ed.   Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  i§  1497-1500;   Dec  Dig.  {  384. •] 

Appeal  from  Circuit  Oonrt,  Pulaski  Coun- 
ty;  Guy  Folk,  Judge. 

Action  by  H.  B.  Bracy  against  the  Little 
RcK^  Railway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
ReTersed  and  remanded. 

Rose,  Hemingway,  CantreU  ft  Longhbor- 
oagh,  of  Little  Rock,  for  appellant  Marshall 
&  CofTman,  of  Little  Rock,  for  appellee. 

Mcculloch,  c.  j.   The  plaintiff,  h.  b. 

Bracy,  instituted  this  action  against  the  Little 
Rock  Railway  &  Electric  Company  to  re- 
cover compensation  for  personal  injuries  re- 
c^ved  by  him  on  account  of  his  alleged  forci- 
ble and  wrongful  ejection  from  a  street  car 
by  the  motorman,  one  of  defendant's  serv- 
ants. The  Jury  awarded  damages  in  the  sum 
of  $750,  and  defendant  has  appealed. 

Plaintiff  resided  in  the  dty  of  Little  Bock, 
and  owned  a  dog,  which  he  frequently  car- 
ried with  him  on  the  street  cars  on  trips  from 
bis  place  of  residence  to  the  business  section 
of  the  dty.  His  testimony  shows  that  be 
carried  the  dog  on  the  street  car  several 
trips  each  week.  The  company  had  a  rule 
whereby  dogs  were  permitted  to  be  carried 
free  for  passengers  on  condition  that  a  per- 
mit be  obtained  at  the  company's  office,  and 
tbat  the  dog  be  tied  on  the  front  platform  of 
the  car.  The  condition  was  expressed  In  the 
written  iiermlt,  which  patrons  obtained  on 
application  at  the  company's  office.  Plain- 
tiff obtained  a  permit,  and  placed  his  dog 
on  the  front  platform,  but  did  not  tie  the  dog, 
as  required  by  the  rale.  He  had  notice  of 
the  requirement,  however,  and  on  the  day  be- 
fore the  trip  involved  in  this  controversy  the 
motorman  told  him  that  the  dog  would  not 
be  carried  again  unless  the  rule  was  com- 
plied with.  There  was  no  dispute  in  the  case 
as  to  the  establishment  of  the  rule  with  ref- 
erence to  the  manner  in  which  dogs  should 
be  carried,  nor  was  there  any  dispute  as  to 
plaintiff  having  notice  of  the  rule.  On  the 
occasion  in  question,  he  boarded  the  street 
car  with  his  dog,  and  was  permitted  to  enter 
by  the  conductor,  who  stood  on  the  rear  plat- 
form. He  paid  his  fare  and  handed  the  per- 
mit to  the  conductor  and  passed  on  to  the 
front  of  the  car  and  let  the  dog  out  on  the 
platform.  He  then  stepped  back  on  the  Inside 
of  the  car  and  stood  near  the  door,  where 
be  could  watch  the  dog.  After  the  car  had 
traveled  about  three  blocks,  the  motorman 
opraed  the  side  doors  leading  from  the  plat- 
form and  put  the  dog  off  the  car.  The  plain- 
tiff walked  out  on  the  platform  and  accosted 
the  motorman,  and  an  altercation  between 
tbe  two  followed,  and  plaintiff  was  ejected. 
He  was  thrown  or  fell  on  tbe  paved  street. 


bis  knee  striking  the  hard  substance,  and  be 
was  seriously  Injured. 

There  Is  a  sharp  conflict  in  the  testimony 
as  to  the  motorman's  method  of  ejecting  the 
dog,  and  also  as  to  the  circumstances  leading 
up  to  the  altercation.  The  plalntifl  and  oth- 
er witnesses  testified  that  the  motorman 
kicked  the  dog  from  the  car  after  he  had 
opened  the  door,  causing  the  dog  to  yelp  from 
fear  or  pain ;  whilst,  on  the  other  hand,  the 
motorman  and  other  witnesses  testified  that 
he  did  not  kick  the  dog,  but  opened  the  door 
and  led  the  dog  from  the  platform  by  holding 
to  its  coUar.  The  plaintiff  claimed  that  tbe 
dog  was  kicked  off  before  tbe  car  came  to 
a  stop;  whilst  tbe  motorman  testified  that 
he  led  the  dog  from  the  car  after  stop  had 
been  made  at  a  street  crossing  to  permit  a 
passenger  to  board  the  car. 

The  plaintiff  relates  tbe  circumstances 
whidi  followed  in  this  language:  "I  went 
out  the  front  door;  it  was,  maybe,  two  or 
three  seconds.  I  was  kind  of  surprised ;  but 
I  opened  the  door  and  went  out  there,  and 
says:  'Here,  old  partner,  you,  that's  my  dog; 
you  ought  not  to  kick  her  off.'  And  he  says: 
'Well,  you  ought  to  have  her  tied.'  And  one 
word  brought  on  another,  and  he  says,  'Damn 
you,  ril  put  you  off,'  and  I  says,  'Get  busy,' 
and  he  got  busy,  and  we  went  off  on  the 
ground  together,  and  I  lit  on  my  left  knee  on 
the  car  track." 

The  motorman  testified  that  he  did  not  ob- 
serve the  dog  when  it  was  first  led  out  on 
the  platform,  but,  after  the  car  had  proceed- 
ed about  a  block,  he  looked  around  and  saw 
the  dog  was  not  tied,  and  that  at  the  first 
stop  at  a  street  crossing  he  opened  the  Aoors 
and  led  tbe  dog  off.  He  gives  the  following 
account  of  what  then  transpired:  "I  stepped 
back  up  to  shut  the  gate,  and  young  Mr. 
Bracy  rushed  to  the  door,  Jerked  It  open, 
threw  his  right  hand  up  on  my  shoulder,  and 
says:  'That's  my  dog  you  are  putting  off  that 
car.'  I  says:  'I  don't  care  whose  dog  it  Is; 
I  notified  you  yesterday  you  couldn't  take  him 
without  tying  blm.'  I  says:  'I  don't  care 
whose  dog  it  la ;  you  can't  take  him  on  this 
car  without  tying  him.'  He  came  down  on 
the  platform  and  I  says:  'Well,  I  have  done 
put  him  off.' .  And  he  says:  'Yes ;  and  you  are 
going  to  have  me  to  put  off.'  I  says:  'I  guess 
If  I  have  you  to  put  off  I  will  get  you  off.' 
He  bad  my  coat  lapel;  so  I  Just  took  him 
by  the  wrists  of  each  arm;  the  gate  was 
open;  and  I  started  to  put  him  off;  but  I 
went  off  backwards,  and  he  came  off  for- 
wards after  me." 

[1]  It  is  insisted,  in  tbe  first  place,  that 
the  evidence  is  not  sufficient  to  sustain  the 
verdict,  in  that  the  tmdlsputed  evidence 
shows  that  plaintiff  was  advised  of  the  rule 
concerning  the  method  of  carrying  dogs,  and 
deliberately  and  intentionally  violated  the 
same,  and  that,  when  the  altercation  with  the 
conductor  arose,  he,  according  to  bis  own  tea- 
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tlmony,  acquiesced  In  the  expreesed  detei;iQl- 
nation  of  tbe  motorman  to  put  him  off,  and 
Invited  the  motorman  to  "get  busy." 

We  cannot  agree  that  there  was  no  evi- 
dence to  sustain  the  verdict  It  Is  true  that 
the  evidence  is  undisputed  that  plaintiff  knew 
of  the  existence  of  the  rule,  and  that  he  vio- 
lated It.  He  does  not  deny  that  he  knew  of 
this  rule,  and  admits  that  this  particular  mo- 
torman told  him  the  day  before  this  occur- 
rence that  he  could  not  carry  his  dog  on 
the  car  again  unless  he  compiled  with  the 
rule  of  the  company  by  tying  It  on  the  front 
platform.  He  states  that  if  he  had  known 
that  this  particular  motorman  was  the  one 
on  that  car  be  would  not  have  boarded  It; 
but  his  violation  of  the  rule  with  respect  to 
the  method  of  carrying  his  dog  did  not  Justi- 
fy the  servants  of  the  company  in  ejecting 
him.  He  paid  bis  fare  as  a  passenger,  and, 
even  though  the  servants  of  the  company  had 
the  right  to  put  the  dog  off  the  car,  they  had 
no  right  to  eject  the  passenger,  as  long  as  he. 
claimed  the  privilege  of  riding  and  had  paid 
his  fare. 

The  question  In  this  case  does  not  Involve 
a  claim  for  damages  on  account  of  the  ejec- 
tion of  the  dog,  but  for  the  ejection  of  the 
passenger,  and,  regardless  of  the  manner  In 
which  the  dog  was  ejected.  If  the  motorman 
wrongfully  ejected  plaintiff  from .  the  car 
while  he  was  a  passenger,  then  the  company 
Is  liable  for  the  Injury  that  ensued.  The  evi- 
dence adduced  by  plaintiff  tends  to  show 
that  the  motorman,  after  kicking  the  dog 
from  the  platform,  then  forcibly  and  wrong- 
fully ejected  plaintiff  from  the  car  because  he 
objected  to  the  dog  being  put  off.  A  mere 
protest  by  the  plaintiff,  whether  he  was  with- 
in his  rights  or  not,  did  not  Justify  his  ejec- 
tion from  the  car;  nor  did  he  forfeit  his 
rights  as  a  passenger  by  protesting  against 
the  removal  of  the  dog  and  acquiescing  In 
the  motorman's  attempt  to  remove  him.  It 
was  evident  from  the  testimony  that  he  did 
not  voluntarily  leave  the  car,  nor  consent  to 
the  motorman  ejecting  him.  The  angry  alter- 
cation was  then  on.  According  to  his  testi- 
mony, he  merely  challenged  the  motorman  to 
carry  out  bis  threat.  Under  those  circum- 
stances, the  motorman  owed  him  a  higher 
duty  than  that  of  accepting  his  challenge  and 
engaging  In  fight  with  him,  and  should  not 
have  attempted  to  eject  him  unless  he  was 
doing  sometliing  that  authorized  It.  Merely 
protesting  against  the  removal  of  the  dog 
and  challenging  the  motorman,  In  response 
to  the  latter's  threat,  did  not  authorize  the 
ejection.  The  testimony  of  the  motorman  is 
mffident,  if  accepted  as  true,  to  warrant  the 
«jection,  because  he  states  that  the  plain- 
tiff had  taken  hold  of  him,  and  that  his 
conduct  was  such  that  it  became  his  duty  to 
eject  him.  According  to  the  motorman's  testi- 
mony, plaintiff's  conduct  amounted  to  a  dis- 
tinct challenge  for  a  fight  and  an  assault  upon 
the  motorman,  which  afforded  sufficient  justi- 
fication for  the  ejection.    But,  as  there  was  a 


conflict  In  the  testimony,  those  quesUona 
were  left  to  the  jury,  and  It  was  proper' 
to  do  so. 

[2]  There  are  several  assignments  of  error 
In  regard  to  the  court's  charge  to  the  jury. 
One  relates  to  instruction  No.  1,  which  reads 
as  follows:  "It  was  the  duty  of  the  street 
railroad  company  to  protect  Its  passengers 
from  the  mistreatment  of  Its  employes,  wheth- 
er acting  within  the  scope  of  their  employ- 
ment or  not.  If  you  find  from  the  evidence 
that  the  motorman  took  hold  of  plaintiff 
and  Jerked  or  threw  him  to  the  ground,  or 
otherwise  assaulted  him  without  lawful 
cause,  and  thereby  damaged  him  in  any 
amount,  then  your  verdict  will  be  for  plain- 
tiff." It  is  urged  that  this  instruction  is 
prejudicial  because  the  language  is  too  indef- 
inite in  referring  to  "mistreatment"  of  pas- 
sengers, and  leaves  the  jury  to  roam  at  will 
in  determining  what  would  constitute  such 
mistreatment  Little  Hock  Railway  &  Elec- 
tric Co.  V.  Goemer,  80  Ark.  168,  165,  95  S.  W. 
1007,  T  L.  R.  A.  (N.  S.)  97,  10  Ann.  Cas.  273. 
We  do  not  think  the  instruction  is  open  to 
that  objection.  While  the  first  clause  Is  in- 
definite, it  is  amplified  by  the  last  clause, 
which  specifically  submits  to  the  jury  the 
question  whether  or  not  the  motorman 
wrongfully  assaulted  plaintiff  and  ejected 
him  from  the  car.  We  do  not  think  that  any 
prejudice  resulted  from  the  indefinite  lan- 
guage of  the  first  clause  in  the  Instruction. 

[S]  Instruction  No.  3  was  objected  to,  and  it 
reeds  as  follows:  "If  you  find  from  the  evi- 
dence that  plaintiff  took  hold  of  or  otherwise 
assaulted  the  motorman  first,  still,  this  would 
not  justify  the  motorman  in  using  against 
plaintiff  any  more  force  than  appeared  nec- 
essary to  Mm,  as  a  reasonable  man,  under 
the  circumstances  and  surroundings,  to  pro- 
tect himself  from  such  assault  or  further 
violence  at  the  hands  of  plaintiff;  and  in 
such  case,  if  yon  find  from  the  evidence  that 
the  motorman  did  use  such  excessive  force 
in  repelling  such  assault,  then  your  verdict 
will  be  for  plaintiff." 

This  action  was  based  upon  alleged  wrong- 
ful ejection  from  the  car,  and  the  testimony 
tends  to  establish  that  cause  of  action. 
There  is  no  claim  that  the  motorman  assault- 
ed the  plaintiff,  except  in  forcibly  removing 
him  from  the  car.  We  do  not  think,  however, 
that  there  is  any  prejudicial  error  in  the 
instruction  as  referring  merely  to  an  assault, 
and  not  to  a  forcible  ejection,  and  it  correctly 
limited  the  justification  of  the  motorman  to 
the  use  of  only  snch  force  as  appeared  nec- 
essary nnder  the  circumstances  to  protect 
himself  from  the  violence  offered  by  the 
plaintiff.  That  is  the  correct  statement  of 
the  law  when  dealing  with  the  question  of 
ejection  from  the  car;  for,  even  if  the  motor- 
man  was  within  his  duty  and  right  in  eject- 
ing him  from  the  car,  the  company  would 
only  be  responsible  for  the  injury  which  re- 
sulted from  a  use  of  excessive  force.  We 
are  not  sure  that  the  same  rule  would  apply 
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to  an  assault  which  did  not  constltate  ejec- 
tion from  the  car.  It  may  well  be  doubted 
whether  a  passenger  can  claim  compensa- 
tion for  excessive  force  used  in  resisting  an 
assaalt  which  he  had  himself  provoked  and 
made  necessary  by  an  assault  upon  a  serv- 
ant of  the  carrier,  where  the  question  of 
wrongful  election  from  the  car  is  not  in- 
volved. In  that  case  it  becomes  a  mere  per- 
gonal matter  between  the  passenger  and  the 
servant,  and,  if  excessive  force  is  used,  it  is 
questionable  whether  the  company  is  re- 
sponsible for  it.  Harrison  v.  Pink  (0.  O.)  42 
Fed.  787;  Peavy  v.  Railroad  Company,  81 
Ga.  486,  8  S.  B.  70,  12  Am.  St  Rep.  334; 
O'Brien  v.  St.  Louis  Transit  Co.,  186  Mo. 
263,  84  S.  W.  839,  105  Am.  St  ReP-  682. 

[4]  Of  course,  the  use  of  words,  however 
provocative,  does  not  Justify  an  assault,  and 
would  not  relieve  the  carrier  of  UabUlty  for 
Injuries  resulting  from  an  assault  commit- 
ted on  a  passenger  by  a  servant  of  the  car- 
rier. Leavltt  V.  Slzer,  35  Neb.  80,  52  N.  W. 
832;  Birmingham  Ry.  &  Electric  Co.  v.  Balrd, 
130  Ala.  334,  30  South.  456,  54  L.  R.  A.  752, 
88  Am.  St  Rep.  43. 

[(]  But  as  before  stated,  it  is  undoubtedly 
the  law  that,  even  where  an  ejection  from  a 
car  is  rlghtfnl,  if  excessive  force  is  used,  the 
carrier  is  liable  for  the  injury,  and,  as  this 
case  only  involved  the  question  of  ejecting 
the  plaintiff  from  the  car,  we  think  that  in- 
struction Ko.  3  was  not  prejudicial.  For  the 
sake  of  accuracy,  however,  the  instruction 
should  have  been  so  framed  as  to  direct  the 
minds  of  the  Jury  to  the  real  issue  of  the 
case,  which  was  that  of  whether  or  not  the 
passenger  was  rightfully  or  wrongfully  eject- 
ed from  the  car,  and,  if  rightfully  done, 
whether  excessive  force  was  used. 

[I]  Complaint  Is  made  of  another  instruc- 
tion submitting  the  question  to  the  Jury  to 
determine  the  existence  of  the  rule,  and 
whether  plaintiet  bad  notice  of  it  It  was 
unnecessary  and  improper  to  submit  that 
question ;  for  there  was  no  dispute  on  that 
point  But  in  one  of  the  defendant's  in- 
structions it  used  language  which  amounted 
to  a  submission  of  that  question,  and  it 
cannot  therefore  complain  that  a  similar  in- 
struction was  given  at  the  request  of  plain- 
tiff. 

[7]  There  is  another  assignment  which 
we  think  is  well  founded,  and  that  relates 
to  giving  of  the  following  instruction:  "(5) 
Although  you  may  find  from  the  evidence 
that  there  was  a  rule  of  the  company  in 
force  requiring  dogs  to  be  tied  while  on  the 
cars,  and  that  plaintiff  had  notice  of  such 
rule,  and  violated  same,  still  this  would  not 
Justify  the  motorman  in  putting  off  the  dog 
as  he  did,  or  in  making  an  assault  on  plain- 
tiff, if  you  find  from  the  evidence  that  he 
made  such  assault  the  proper  course  in  such 
case  being  to  request  him  to  tie  his  dog,  and, 
If  he  did  not  do  so,  to  stop  the  car  at  a  reg- 
ular crossing,  and  require  both  to  get  off  the 
car." 


The  effect  of  this  instruction  was  to  tell 
the  Jury  imqualifledly  that  the  motorman 
was  not  Justified  in  putting  the  dog  off  the 
car.  The  use  of  the  words  "as  he  did"  evi- 
dently carried  the  idea  to  the  minds  of  the 
Jury  that  the  court  was  deciding  that  the 
Itartlcular  manner  in  which  the  dog  was  put 
off  was  wrongful,  and,  even  if  those  words 
had  been  omitted  from  the  Instruction,  still 
the  other  language  amounted  to  telling  the 
Jury  that  the  violation  of  the  rule  by  plain- 
tiff would  not  Justify  the  motorman  remov- 
ing the  dog  from  the  car.  Now,  the  motor- 
man's  testimony  is  that  he  merely  led  the 
dog  from  the  car  when  a  stop  was  made  at  a 
street  crossing.  Street  cars  are  operated 
for  the  carriage  of  passengers,  not  for  the 
transportation  of  freight  or  domestic  ani- 
mals. The  company  permits,  as  a  mere 
privilege,  the  carriage  of  dogs,  and,  when  the 
rules  with  respect  to  such  privilege  were 
violated  by  appellee,  the  company's  servants 
had  the  right  to  remove  the  dog  from  the  car, 
and  the  court  erred  in  teUing  the  Jury  that 
he  had  no  right  to  do  so.  The  real  question 
In  this  case,  as  we  have  already  shown,  re- 
lated, not  to  the  removal  of  the  dog,  but  to 
the  ejection  of  the  plaintiff  from  the  car. 
There  was  a  serious  conflict  in  the  testimony 
on  this  point;  the  motorman's  testimony  be- 
ing sufficient  to  show  that  the  plaintiff  was 
in  the  wrong,  and  was  guilty  of  such  boister- 
ous and  turbulent  conduct  as  Justified  his 
removal.  This  instruction,  in  effect,  put  the 
motorman  in  the  wrong,  and  was  calculated 
to  impress  the  Jury  with  the  idea  that  the 
plaintiff  was  Justified  in  his  forcible  and 
boisterous  protest  against  the  removal  of 
the  dog.  While  the  removal  of  the  dog  is 
not  the  basis  of  the  cause  of  action,  yet  it  is 
a  necessary  part  of  the  narrative  of  the 
circumstances  which  led  up  to  the  alterca- 
tion between  the  parties,  and  it  necessarily 
prejudiced  the  defendant  for  the  court  to 
tell  the  jury  that  the  motorman  committed 
the  first  wrong  by  removing  the  dog  in  the 
way  he  did.  There  was  a  conflict  In  the  tes* 
ttmony  as  to  the  manner  in  which  the  dog 
was  removed,  whether  under  circumstances 
that  were  calculated  to  provoke  the  auger  of 
the  owner;  but  be  that  as  It  may,  it  was 
wrong  to  give  an  Instruction  which  told  the 
Jury  that  the  motorman  was  In  the  wrong, 
and  that  be  was  not  justified  in  removing 
the  dog  from  the  car.  This  error,  we  think, 
calls  for  reversal  of  the  case. 

There  are  other  assignments  with  respect 
to  the  court's  refusal  to  give  certain  instruc- 
tions requested  by  the  defendant;  but  we 
have  said  enough  about  the  law  of  the  case 
to  indicate  the  court's  views,  which  will,  of 
course,  be  followed  in  the  next  trial. 

For  the  error  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

On  Rehearing. 

Learned  counsel  for  plaintiff  insist  that 
we  are  wrong  la  condemning  instruction  Na 
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6  as  reversible  error,  and  they  dte  authori- 
ties holding  that  violation  by  the  passenger 
of  a  carrier's  rules  Justifies  ejection.  A  fair 
illustration  of  the  authorities  cited  is  the 
case  of  Oregdry  t.  Railroad  Co.,  100  Iowa, 
346,  69  N.  W.  632,  where  it  was  held  that,  if 
a  passenger  refuses  to  remove  his  dog  from 
a  passenger  car  In  compliance  with  the  regu- 
lations of  a  railroad  company,  the  conductor 
is  authorized  to  remove  both.  If  that  doc- 
trine be  applied  literally  to  the  facts  of  this 
case,  then  the  error  of  the  trial  conrt  will 
be  equally  apparent,  for  the  evidence  is  un- 
disputed that  the  platntlfF  knowingly  violated 
the  rules,  and,  if  that,  under  the  law,  com- 
pletely justified  his  ejection,  the  court  erred 
tn  submitting  any  issue  to  the  jury  except 
the  single  question  whether  or  not  excessive 
force  was  used  by  the  motorman  in  ejecting 
plaintiff.  But  we  have,  in  the  opinion,  cor- 
rectly, we  think,  stated  the  law  more  favor- 
ably to  the  passenger.  We  said,  in  sub- 
stance, that,  since  the  passenger  had  paid 
his  fare,  he  had  the  right  to  continue  his 
Journey  on  the  car,  notwithstanding  the  vio- 
lation of  the  rule  and  consequent  removal  of 
the  dog,  and  that  the  motorman  had  no  rij^t 
to  eject  him,  unless  he  did  something  more 
than  merely  protest  against  the  removal  of 
the  dog. 

However,  there  is  no  real  conflict  between 
the  doctrine  of  the  authorities  dted  by  coun- 
sel for  plaintiff  and  the  conclusionB  we  stated' 
Id  the  opinion,  as  applied  to  the  facts  of  this 
case.  The  plaintiff  was  standing  inside  the 
car  near  the  door  looking  out  at  the  dog, 
when  the  motorman  removed  the  dog.  If 
the  motorman's  statement  of  the  facts  is 
true,  he  did  no  wrong  In  removing  the  dog 
in  the  manner  stated,  but  he  was  not  bound 
to  eject  plaintiff,  and  had  no  right  to  do  so 
unless  the  latter  interfered  and  contuma- 
ciously refused  to  permit  the  removal  of  the 
dog,  or  was  guilty  of  some  other  miscondnct 
sufficient  to  justify  his  ejection.  If,  however, 
the  motorman  had  removed  the  dog  In  the 
absence  of  plaintiff,  and  without  notice  to 
him,  so  as  to  cause  the  loss  of  the  dog  to 
plaintiff,  then  there  would  have  arisen  the 
question  whether  or  not  plaintiff  had  a  right 
of  action  against  the  company  for  the  loss  of 
his  dog,  but  no  such  question  is  presented 
under  the  facts  of  this  case. 

We  are  still  of  the  opinion  that  instruc- 
tion No.  6  was  erroneous  and  prejudicial, 
and  calls  for  reversal  of  the  Judgment. 


PATTERSON  v,  EQUITABLE  LIFE  ASSUR. 

SOCIETY. 
(Supreme  Court  of  Arkansas.    March  23, 1014.) 

1.   ISSXTHAKCK   (i   388*)   —  Lill*   IWSUBANOK  — 

Waives. 

Where  a  life  policy  provided  for  numerous 
alternatives  in  case  of  lapse  for  default  in  pay- 
ment of  premiums,  letters  written  by  the  insurer 
after  the  death  of  the  insured,  who  had  default- 


ed in  his  premiums,  Informini;  him  that  unless 
a  loan  secured  bjr  the  policy  was  paid,  it  would 
be  entered  upon  its  records  as  a  purchased  pol- 
icy and  the  cash  value  applied  to  the  discharge 
of  the  loan,  and  that  for  nonpayment  this  had 
been  done,  do  not  establish  a  waiver  of  the  for- 
feiture and  show  the  policy  to  have  been  1b 
full  force  up  to  the  death  of  the  insured. 

{Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  |!  1026, 1027, 1030, 1036,  1040, 1057; 
Dec.  Dig.  I  388.*] 

2.  Instibancb   (I   888*)— liiR   Instjbahob  — 

Waiver. 

Where  the  insured  defaulted  In  the  pay- 
ment of  premiums,  the  rights  of  his  beneSdary 
became  nxed  upon  his  death,  and  a  forfeiture  of 
the  policy  is  not  waived  by  letters  written  to  the 
insured  by  the  insurer,  in  ignorance  of  his  death. 

{Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1026.  1027, 1030, 1036, 1040, 1067; 
Dec.  Dig.  f  388.*]f 

8.  InsmANOK  (|  810*)  —  Lux  iNBUBAiiaB  — 

FOBFEITUBB  or  POLIOT— ACTION. 

Where  an  insurance  policy  expressly  pro- 
vided that  upon  nonpayment  of  premiums  the 
policy  should  be  forfeited,  except  that  certain 
rights  might  be  preserved  to  insured  some  <rf 
them  dependent  upon  his  taking  action,  the  In- 
surer need  take  no  affirmative  action  to  forfeit 
the  policy. 

(Eid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  703.  761,  780,  826.  840,  904;  Dec. 
Dig.  i  310.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;   Jeff.  T.  Cowling,  Judge. 

Action  by  Emma  L.  Patterson  against  the 
Equitable  Life  Assurance  Society.  From  the 
Judgment,  plaintiff  appeals.     Affirmed. 

The  appellant  sued  the  appellee  on  a  policy 
of  life  insurance  in  the  sum  of  $2,000,  is- 
sued by  the  appellee  on  the  life  of  T.  P.  Pat- 
terson in  favor  of  the  appellant  as  benefi- 
ciary, alleging  the  issuance  of  the  policy, 
compliance  on  the  part  of  the  Insured  with 
its  provisions,  the  death  of  the  insured,  de- 
mand upon  appellee  for  the  payment  of  th« 
amount  of  the  policy,  and  its  refusal  to  pay, 
and  praying  for  Judgment  in  the  sum  of 
$2,000  and  for  12  per  cent  penalty  and  a  rea- 
sonable attorney's  fee.  The  appellee  admit- 
ted the  issuance  of  the  policy,  and  set  up  that 
the  insured  had  failed  to  pay  the  annual 
premium  of  $92.06  which  was  due  on  the  1st 
of  November,  1011;  that  upon  the  nonpay- 
ment of  the  premium  the  policy  became  auto- 
matically a  paid-up  policy,  according  to  its  ° 
terms,  for  $900 ;  that  on  the  12th  of  Decem- 
ber, 1910,  the  insured  borrowed  from  the  ap- 
pellee $426,  and  as  security  therefor  assigned 
to  appellee  the  policy;  that  the  loan  was 
still  due  and  unpaid;  that  aptiellee  had  of- 
fered to  pay  the  appellant  the  sum  of  $914, 
less  $426,  the  amount  of  the  loan  on  the  poli- 
cy. Appellee  alleged  that  it  was  indebted  to 
plaintiff  in  the  sum  of  $488,  which  sum  It 
tendered  to  the  appellant,  but  she  refused  to 
accept  the  same.  The  case  was  tried  upon 
an  agreed  statement  of  facts.  Among  other 
things,  it  was  agreed  that  on  the  9th  of 
November,  1911,  Patterson  wrote  to  the  cash- 
ier of  the  appellee  stating  that  he  desired  to 
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have  15  daysT  extension  for  the  payment  of 
tbe  premlom,  and  wanted  a  loan  on  the  poli- 
cy. Tbe  cashier  replied  on  the  11th  of  No- 
Tember,  stating  that  it  would  be  entirely  sat- 
isfactory for  tbe  insured  to  remit  tbe  pre- 
mium on  or  before  December  1st,  with  in- 
terest for  the  time  overdue. 

On  the  25th  of  November  the  cashier  wrote 
the  insured,  notifying  him  that  December  1, 
l&ll,  would  be  the  last  day  on  which  the 
premium  could  be  paid,  and  that,  imless  the 
same  was  paid  on  or  before  that  day,  the  poli- 
cy would  become  forfeited,  except  as  to  the 
right  of  a  surrender  value  or  paid-up  policy, 
and  also  advising  the  Insured  that  the  poUcy 
.could  not  be  restored  after  that  date,  except 
upon  evidence  of  good  health  satisfactory  to 
the  appellee,  together  with  payment  of  all 
overdue  premiums  with  interest  On  Decem- 
ber 2,  1911,  the  insured,  Patterson,  returned 
the  letter  containing  the  notice  to  him,  with 
the  following  indorsement:  "I  am  in  hard 
shape  about  my  payment  on  my  policy.  Will 
the  company  give  me  fifteen  days  more  on 
this?  If  they  will  I  would  Uke  to  have  it  I 
am  in  good  health.  If  you  can,  I  think  I  can 
pay  in  fifteen  days."  In  answer  to  this  let- 
ter, on  December  8,  1911,  the  cashier  wrote 
Patterson,  stating,  in  part,  as  follows: 
"While  we  were  obliged  to  return  the  receipt 
to  tbe  home  office  under  the  society's  rules, 
and  the  policy  stands  as  forfeited,  I  am 
pleased  to  state  that  if  you  make  remittance 
within  time  stated,  during  your  continued 
good  health,  the  restoration  of  the  policy  can 
be  easily  effected." 

The  policy  contained  tills  provision:  "This 
policy  shall  lapse,  and  together  with  all  pre- 
miums paid  thereon  shall  forfeit  to  tbe  so- 
ciety on  the  nonpayment  of  any  premiums 
when  dne,  except  that  provided  premiums 
shall  have  been  paid  for  the  periods  respec- 
tively mentioned  in  the  following  table,  there 
will  be  granted,  without  action  on  the  part 
of  tbe  assured,  paid-up  life  Insurance  for  tbe 
amount  fixed  in  said  table ;  or  in  lien  there- 
of, at  the  option  of  the  assured,  (1)  the  cash 
value  fixed  in  said  table  upon  the  due  sur- 
render of  this  policy  to  the  society  at  its 
home  office  in  New  York  City  at  any  time  aft- 
er its  termination ;  or  (2)  (provided  this  poli- 
cy la  surrendered  within  the  days  of  grace^ 
or,  with  satisfactory  evidence  of  good  health, 
within  one  year  thereafter)  a  paid-up  term 
policy  for  the  full  amount  assured  under  this 
policy  for  the  time  stated  in  said  table.  The 
paid-up  assurance,  cash  value  and  paid-up 
term  policy  referred  to  herein  are  based  on 
tbe  number  of  full  year's  premiums  that  have 
been  paid,  are  granted  without  participation 
in  profits,  and  are  subject  to  reduction  for 
any  indebtedness  to  the  society  under  this 
contract"  The  loan  or  cash  surrender  value 
was  fl26.  The  paid-up  life  Insuranoe  was 
1900.  (Under  the  rules  of  tbe  company  then 
isii.).  The  extended  Derm  Ijosifn^ce:  was  12 


years  and  S  montlis.  The  insured  did  not  sur- 
render the  policy  for  a  paid-up  term  policy, 
nor  request  the  issuance  of  such  policy. 

Patterson  died  on  the  8tb  of  January,  1912. 
The  appellee  had  no  knowledge  or  informa- 
tion of  bis.  death  until  on  or  about  tbe  lOtta 
of  October,  1912.  Satisfactory  proofs  of 
death  were  furnished  the  appellee. 

On  July  10,  1912,  appellee  wrote  the  fol- 
lowing letter  addressed  to  him:  "The  loan  of 
$426  secured  by  your  policy  became  due  on 
Novonber  1,  1911,  but  has  not  been  paid. 
You  are  notified,  therefore,  that  unless  tbe 
said  loan  shall  be  duly  paid  on  or  before 
July  23,  1912,  the  policy  wUl  be  entered  upon 
our  records  as  a  purchased  policy,  and  its 
cash  value  applied  in  payment  of  said  loan 
and  unpaid  interest"  And  on  the  23d  of 
July,  1912,  appellee  wrote  Patterson  to  the 
effect  that  on  account  of  the  nonpayment  of 
the  loan  the  policy,  in  accord  with  notice  in 
former  letter,  bad  been  entered  on  its  records 
as  a  purchased  policy ;  its  cash  value  having 
been  applied  in  payment  of  tbe  appellee's 
dalm. 

The  appellee,  after  receiving  proofs  of  tbe 
death  of  Patterson,  claimed  that  upon  tbe 
nonpayment  of  tbe  premium  on  December  1, 
1911,  the  policy  became  automatically  a  paid- 
up  policy  for  1900,  according  to  the  terms  of 
the  policy  (or  $914  according  to  Uie  present 
rules  of  the  appellee),  and  it  was  willing  to 
pay  that  som,  less  the  loan  of  $426,  with  in- 
terest 

The  appellant  presented  prayers  for  Inr 
structions,  to  tbe  effect  that,  if  the  appellee 
recognized  the  policy  as  in  force  until  the 
death  of  the  insured,  notwithstanding  the 
failure  of  the  ixisured  to  pay  the  premium, 
they  should  find  for  the  appellant  in  the 
amount  sued  for,  less  the  amount  of  the  loan, 
with  Interest  and  the  amount  of  the  pre- 
mium falling  due  November  1,  1911.  The 
court  refused  to  grant  antellant's  prayers  for 
instructions,  but  directed  the  Jury  to  return 
a  verdict  tor  the  appellant  in  the  sum  of 
$484.  This  sum,  foi^  which  the  Jury  returned 
a  verdict,  represented  the  amount  of  the 
paid-up  policy,  less  the  loan  of  $426,  which 
appellee  had  made  to  the  insured,  with  ini- 
terest  thereon.  A  verdict  was  returned  in  ac- 
cordance with  the  directions  of  the  court,  and 
Judgment  entered  for  the  sum  mentioned,  and 
this  appeal  was  taken. 

W.  C.  Rodgers,  of  Nashville,  for  appellant 
Alexander  &  Green,  of  New  York  City,  and 
Rose,  Hemingway,  Cantrell  ft  Louighborough. 
of  Llttie  Rock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  court  did  not  err  in  directing  a 
verdict  for  the  amount  mentioned  in  the 
statement  The  facts  as  set  forth  in  the 
agreed  statement  are  undisputed. 

Under  the  provisions  of  the  contract  of  in- 
soraac^  upe9  ^.  failure  of  Patterson  ie 
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pay  tbe  premium  wltbln  tbe  time  allowed, 
his  contract  of  Insurance  wasL.tiot  wholly 
forfeited,  bnt  he  had  the  following  rights, 
to  wit:  (a)  To  have  the  policy  reinstated  at 
any  time  npon  evidence  of  good  health  sat- 
isfactory to  appellee,  and  by  paying  any  In- 
debtedness due  the  company,  with  interest 
thereon  at  5  per  cent  ;■  (h)  to  surrender  the 
policy  for  Its  cash  value,  $426,  which  was 
the  amount  of  his  loan ;  (c)  to  have  a  paid-up 
term'  policy  for  the  full  amount  thereof  (sub- 
ject to  be  reduced  by  any  Indebtedness  due 
the  company),  for  a  period  of  12  years  and 
8  months,  upon  satisfactory  evidence  of  good 
health;  or  (d)  to  have  a  paid-up  policy  with- 
out any  action  whatever  on  his  part,  in  the 
sum  of  $900,  subject  to  the  loan.  He  did  not 
avail  himself  of  any  of  the  rights  that  he  had 
which  required  affirmative  action  on  his  part, 
and  therefore  at  his  death  the  only  right  re- 
maining was  that  by  which,  without  any  ac- 
tion on  his  part,  and  by  virtue,  of  tbe  auto> 
matlc  or  self-executing  provision  of  the  poli- 
cy, he  was  to  receive  paid-up  insurance, 
wUcb,  under  the  table  of  values  made  a 
part  of  the  policy,  amounted  to  the  sum  of 
$900  out  of  which,  under  the  terms  of  the 
policy,  the  loan  from  the  company  to  him  had 
to  be  paid. 

[1]  Appellant  contends  that  the  letters 
written  by  the  appellee  on  July  10,  and  July 
28,  1912  (notifying  the  Insured  that'  unless 
the  loan  was  paid  the  policy  would  be  enter- 
ed upon  its  records  as  a  purchased  policy, 
and  the  cash  value  applied  in  payment  of  the 
loan,,  and  that  in  default  of  payigfient  of  the 
loan  after  notice,  the  policy  had  been  entered 
oa  the  records  as  a  purchased  poUcy),  were 
sutfldent  to  warrant  the  Jury  in  finding  that 
the  payment  of  the  premium  had  been 
waived,  and  that  the  policy  was  in  full  force 
at  the  time  of  the  assured's  death  for  the 
full  amount  thereof.  But  this  contention 
cannot  be  sustained  for  several  reasons. 
Kven  if  the  Insured  had  been  alive,  as  ap- 
pellee supposed  he  was  at  the  time  these  let- 
ters were  written,  there  is  nothing  in  tbe  let- 
ters that  tends  to  show,  or  that  would  war- 
rant a  Jury  in  finding,  that  the  appellee  at 
that  time  was  recognizing  the  contract  of  in- 
surance as  In  force  for  tbe  full  amount  there- 
ol  These  letters  were  in  regard  to  the  pay- 
ment of  the  loan  from  appellee  to  tbe  in- 
sured, which  was  then  past  due.  Tbe  letters 
had  no  reference  whatever  to  the  restoration 
and  continuing  of  the  policy,  of  Insurance 
for  the  full  amount  thereof,  but  they  only 
had  reference  to  the  payment  of  the  loan  by 
applying  thereto  the  cash  value  of  the  policy. 
This,  under  the  terms  of  the  insurance  con- 
tract, the  appellee  had  the  right  to  do.  The 
appellee  had  already  notified  tbe  insured,  as 
the  letters  in  the  agreed  statement  of  facts 
show,  that  the  policy  and  all  payments  there- 
on had  become  forfeited  and  vOtd  except  as 
to  a  surrender  or  paid-up  valua  The  letters 
wrlttoi  after  the  assured's  death  bad  refers 


ence  only  to  tbe  paid-np  or  cash  value  of 
the  policy,  a  value  which  it  bad  even  after 
the  right  to  recover  the  full  amount  thereof 
had  been  forfeited  on  account  of  the  nonpay- 
ment of  premiums.  These  letters  did  sot 
disclose  any  intention  on  the  part  of  the  ap- 
pellee to  treat  the  policy  of  insurance  as  la 
force  for  the  full  amount  thereof,  notwith- 
standing the  failure  upon  the  part  of  the  in- 
sured to  pay  the  premium. 

[2]  Furthermore,  the  death  of  Patterson 
fixed  the  rights  of  the  parties  to  the  insur- 
ance contract  as  they  existed  at  that  time, 
and  any  letter  written  by  the  appellee  after 
Patterson's  death,  and  without  knowledge 
thereof,  and  addressed  to  him  as  though  he. 
were  living,  could  not  be  considered  as  a 
waiver  of  appellee's  rights  under  the  insur- 
ance  contract  as  they  existed  at  the  time  of 
Patterson's  death.  At  the  time  of  the  death 
of  the  insured,  by  reason  of  the  nonpayment 
of  the  premium,  the  policy  had  elapsed,  and 
he  had  been  advised  thereof,  and  only  certain 
rights  which  Involved  aflirmatlve  action  on 
his  part  remained  to  him,  and  of  which  he 
bad  not  availed  himself,  and  his  death  left 
only  the  right,  by  the  very  terms  of  the  con- 
tract, to  a  paid-up  policy  of  insurance  for 
$900,  The  appellee,  at  the  time  of  writing 
the  letters,  being  Ignorant  of  tbe  death  of 
Patterson,  could  not  waive  its  rights  fixed 
by  his  death,  even  If  the  letters  would  have 
otherwise  constituted  a  waiver.  There  can 
be  no  such  thing  as  a  waiver  of  rights  with- 
out knowledge  of  tbe  facts  upon  which  such 
rights  are  based.  As-  was  said  by  us  in 
Planters'  Mutual  Ins.  Co.  v.  Loyd,  67  Ark. 
588,  56  S.  W.  45,  77  Am.  St  Rep.  136 :  "When 
the  insurer,  with  knowledge  of  any  act  on 
the  part  of  the  assured  which  works  a  for- 
feiture, enters  Into  negotiations  with  him 
which  recognizes  the  continued  validity  Of 
the  policy,  •  *  •  the  forfeiture  is  waiv- 
ed. But  if,  at  the  time  of  such  negotiations, 
the  Insurer  Is  ignorant  of  the  forfeiture  and 
of  the  misstatement  which  causes  it,  no 
waiver  can  be  Implied."  Capital  Fire  Ins. 
Co.  V.  Shearwood,  87  Ark.  326,  112  S.  W. 
878. 

[S]  After  the  death  of  tbe  insured  waiver 
of  the  rights  of  appellee  had  passed,  except 
such  as  might  have  been  made  based  upon  a 
Icnowledge  of  his  death.  There  is  no  fact  In 
the  agreed  statement  of  facts  that  would  con- 
stitute a  waiver  of  the  right  which  appellee 
bad  under  the  provisions  of  the  policy  to  de- 
clare that  the  policy,  and  all  payments  there- 
on, had  lapsed  and  forfeited  to  the  appellee, 
except  the  right  to  a  paid-up  policy  for  a 
certain  amount,  which  was  fixed  by  the  terms 
of  the  policy.  Where  a  policy  contains  a 
mandatory  provision  for  forfeiture,  and  the 
Insured  has  failed  to  comply  vnth  it,  a  for- 
feiture of  the  rights  based  upon  such  compli- 
ance results,  and  tbe  courts  must  so  dedare. 
It  is  not  within  their  province  to  make 
contracts   for   partlea.    Tbe   rule  of   law, 
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based  on  aadi  mandatory  proTislon  In  a  pol- 
icy) is  stated  by  Mr.  Cooley  In  his  Briefs  on 
the  Law  of  Insurance,  vol.  3,  p.  2277,  as  fol- 
lows :  "As  a  general  rule,  an  Insurance  com- 
pany is  not  required  to  declare  a  forfeiture  on 
an  Insured's  failure  to  comply  with  a  provi- 
sion making  a  policy  void  on  insured's  failure 
to  pay  a  premium  or  premium  note  when  due. 
In  order  that  the  forfeiture  shall  be  BTallable 
to  the  company."  This  court  has  Invariably 
followed  that  rule,  and  It  is  the  prevailing 
rule  generally  In  this  country.  Jefferson  Mu- 
tual Ins.  Co.  v.  Murry,  74  Ark.  607,  86  S.  W. 
813 ;  Fidelity  Mutual  Ins.  Co.  v.  Bussell,  75 
Ark.  25,  86  S.  W.  814;  iEtna  Life  Ins.  Co.  v. 
Kicks,  79  Ark.  88,  94  8.  W.  923;  Wells  v. 
Union  Central  Life  Ifis.  Co.,  81  Ark.  145-147, 
98  S.  W.  697;  American  Ins.  Co.  v.  Hom- 
aargar,  85  Ark.  337,  108  S.  W.  21S;  National 
Life  Ins.  Co.  v.  Morris,  104  Ark.  288,  148  S. 
W.  1019;  Lenon  v.  Mut  Life  Ins.  Ca,  80  Ark. 
663,  98  S.  W.  117,  8  L.  B.  A.  (N.  S.)  193,  10 
Ann.  Cas.  467.  See,  also,  the  authorities 
from  other  Jurisdictions  cited  In  the  brief 
of  counsel  for  the  appellee. 

The  rule  is  different,  however,  "where  the 
iwllcy  merely  provides  that  on  Insured's  fail- 
ure to  pay  the  premium  within  a  specified 
time  after  It  becomes  payable,  the  company 
shall  be  at  liberty  to  cancel  it  without  fur- 
ther notice."  In  such  cases  "the  policy  does 
not  become  void  merely  by  nonpayment  of 
the  premium,  but  remains  In  force  until 
affirmative  action  is  taken  by  the  company 
to  cancel  It"  Cooley's  Bilefs  on  the  Law  of 
Insurance,  vol.  8,  p.  2278,  and  cases  dted. 
See  Lenon  v.  Ins.  Co.,  supra.  The  latter 
doctrine  has  no  application  to  the  facts  of 
this  record,  for  here  the  policy  contained 
the  mandatory  provision,  "This  policy  shall 
lapse  and,  together  with  all  premlnms  paid 
thereon,  shall  forfeit  to  the  society  on  the 
nonpayment  of  any  premium  due,  except," 
etc.  Upon  the  nonpayment  of  the  premium, 
under' the  above  provision  of  the  policy,  the 
same  Ipso  facto  became  forfeited,  except  as 
therein  provided. 

The  court  did  not  err  In  directing  a  ver- 
dict The  Judgment  based  thereon  la  af- 
firmed. 


CHATWIN  et  al.  v.  M.  J.  SEISIXi  ft  CO. 

(Supreme  Court  of  Arkansas.     March  23, 
1914.) 

1.  Landlord  and  Tenant  (|  180*) — Eviction 
— Evidence— SuKFiciENCT. 

Evidence  held  to  sustain  a  finding  that  a 
tenant  was  ifot  excluded  from  the  leased  prem- 
ises by  the  acts  of  the  landlord. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {{  715-729;  Dec  Dig. 
i  180,»] 

2.  LiNDi,oBD  and  Tbrakt  (f  277*)— Fauubb 
TO  Pat  Rent  —  Re-entbt  bt  Landlobd  — 

ElFFKCT  IN    EQUITT. 

The  action  of  a  lessor  in  exercising  his 
right  to  re-enter   for   the   lessee's  failure  to 


pay  rent  is  deemed  in  equity  as  a  mere  security 
for  tlie  payment  of  rent 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  gf  1160-1178;  Dec.  Dig. 
I  277.*] 

3.  APFKAL  AHD  EbsOB  (i  1011*)— FiNMHGB— 

Con  olusi  venebs. 

A  finding  on  conflicting  evidence  and  not 
against  the  preponderance  of  the  evidence  will 
not  be  disturbed  on  appeaL 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  8983-3989;    Dec.  Dig.  { 

Appeal  from  Pulaski  Chancery  Court; 
Jno.  B.  Martlneau,  Chancellor. 

Suit  by  A.  G.  and  Sam  Chatwln  against  M. 
J.  Selsel  &  Co.  From  a  decree  granting  Insuf- 
dent  relief,  plaintiffs  appeal.    Affirmed. 

Terry,  Downle  &  Streepey,  of  Little  Bock, 
for  appellants.  J.  W.  &  J.  W.  House,  Jr.,  and 
A.  F.  House,  all  of  Little  Rock,  for  appellee. 

UART,  J.  On  July  8,  1912,  A.  O.  and  Sam 
Cliatwln  instituted  tills  action  in  tbe  chan- 
cery court  against  M.  J.  Selsel  and  U  W. 
Pfeifer,  doing  business  as  "M.  J.  Srisel  & 
Co."  Tbe  complaint  alleges  substantially  the 
following:  That  on  the  15th  day  of  June, 
19Q5,  Chatwln  Bros.  &  Clegg  Sand  Company, 
a  corporation  doing  business  under  tbe  laws 
of  the  state  of  Arkansas,  entered  Into  a  writ- 
ten contract  with  the  defendants,  whereby 
they  leased  from  them  a  strip  of  land  100  feet 
wide,  l>eglnnlng  at  the  east  side  of  Cumber- 
land street  and  embraced  in  that  part  of  the 
city  of  Little  Bock  north  of  tbe  right  of  way 
of  the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  and  situated  between  said 
right  of  way  and  the  river ;  that  said  lease 
was  assigned  by  the  original  leasee  to  the 
plaintiffs;  that  at  the  time  of  the  institu- 
tion of  this  suit  there  were  about  five  years 
of  the  term  of  the  lease  unexidred,  and  that 
the  rent  was  payable  In  advance  et  tbe  rate 
of  $30  per  month;  that  In  October,  1910,  and 
thereafter,  the  defendants,  without  the  pialn- 
tltTs  Icnowledge  or  consent,  began  to  use  a 
large  part  of  said  premises  as  a  store  place 
for  Junk ;  that  defendants  tiave  refused  to  re- 
move said  Junk  from  the  premises;  that 
plaintiffs  have  tendered  to  defendants  all  the 
rent  due  on  said  premises ;  and  that  defend- 
ants have  refused  the  same.  The  prayer  of 
the  complaint  is  that  the  defendants  be  re- 
strained from  Interfering  with  the  possession 
of  the  premises  by  tbe  plaintiffs ;  that  they 
t>e  required  to  remove  therefrom  all  the  Junk 
and  other  materials  which  they  have  deposit- 
ed on  the  premises;  and  that  plaintiffs  re- 
cover from  defendants  all  damages  wUch 
they  have  sustained  by  reason  of  the  action 
of  the  defendants.  The  defendants  filed  an 
answer  denying  all  the  material  allegations 
of  the  complaint  The  chancellor  found  that 
the  plaintiffs  had  not  been  evicted  from  the 
premises  and  were  not  entitled  to  any  dam- 
ages by  reason,  of  the  use  of  said  premises  by 
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the  defendants,  but  that  plalstUb  ought  not 
to  be  required  to  pay  defendants  any  rent  for 
said  premises  from  the  time  they  gave  de- 
fendants notice  In  June,  1912,  to  remove  the 
junk  until  the  date  of  the  decree.  The  chan- 
cellor entered  a  decree  providing  that  plain- 
tiffs pay  to  defendants  whatever  sum  may  be 
due  for  rent  up  to  the  time  they  made  defend- 
ants a  tender  of  rent  In  June,  1912 ;  that  up- 
on the  payment  of  said  sum  the  defendants 
be  required  to  remove  from  said  premises  all 
the  Junk  and  material  which  they  have  de- 
posited on  the  same;  and  that  they  be  re- 
strained from  placing  any  Jnnk  on  said 
premises  thereafter.  The  plaintiffs  excepted 
to  that  part  of  the  decree  refusing  them  dam- 
ages against  the  defendants,  and  prayed  an 
appeal  to  the  Supreme  Ck>nrt 

Connsel  for  plaintiffs  state  that  they  bare 
only  appealed  from  that  part  of  the  decree 
refusing  to  award  damages  against  the  de- 
fendants, and  contend  that  the  decree  of  the 
chancery  court  In  this  respect  Is  erroneous. 
They  Insist  that  the  preponderance  of  the  evi- 
dence shows  that  In  the  latter  part  of  the 
year  1910  the  defendants  began  to  pile  Junk 
on  the  premises,  and  continued  to  do  the 
same  during  the  year  1911 ;  that  during  the 
year  1911  the  defendants  pUed  Junk  on  the 
premises  to  such  an  extent  that  they  prac- 
tically occupied  the  whole  of  the  same.  On 
the  other  hand,  the  defendants  Introduced 
testimony  tending  to  show  that  they  did  not 
pile  any  jnnk  on  the  premises  until  during 
the  spring  of  1012. 

We  think  the  finding  of  the  chancellor  Is 
not  against  tile  preponderance  of  the  evi- 
dence. On  June  21,  1911,  the  plaintiffs  ceas- 
ed to  do  business  In  the  state  of  Arkansas, 
and  thereafter  only  used  the  leased  premises 
to  store  their  machinery.  Hie  manager  of  the 
plaintiffs  left  in  S^tember,  1911,  and  admits 
that  at  the  time  he  left  the  defendants  had 
not  stored  Junk  on  but  a  little  part  of  the 
premises.  The  defendants  themselves  occu- 
pied the  premises  just  west  of  the  leased 
premises  and  stated  that  they  did  not  pile 
any  Junk  on  the  leased  premises  during  the 
year  1911.  So  It  may  be  said  that  a  pre- 
ponderance of  the  evidence  does  not  show 
that  the  occupation  of  the  premises  by  the 
plaintiffs  was  disturbed  to  any  material  ex- 
tent during  the  year  1911,  and  the  finding 
of  the  chancellor  In  favor  of  the  defendants 
In  this  respect  should  not  be  disturbed. 

The  plaintiffs  sublet  a  portion  of  the  leased 
premises  during  the  year  1912,  and  testify 
that  tbey  were  Informed,  early  In  January, 
by  their  subtenants,  that  the  defendants  had 
begun  to  pile  Junk  on  the  premises  to  such  en 
extent  that  their  possession  was  Interfered 
with ;  that  on  this  account  they  then  ceased 
to  pay  rent,  and  did  not  offer  to  pay  rent 
until  some  time  In  June,  when  one  of  the 
plaintiffs  came  back  to  Little  Rock  and  made 
a  tender  of  the  rent  due  on  the  premises  up  to 
and  including  June,  1912.     Other  evidence 


was  Introduced  by  the  plalntUEs  tending  to 
show  that  during  the  year  1912  the  defend- 
ants had  practically  covered  the  whole  of 
the  premises  with  Junk.  On  the  other  hand, 
the  defendants  introduced  evidence  tending 
to  show  that  they  did  not  pile  Junk  on  the 
leased  premises  to  any  material  extent  until 
In  Mardi,  1912,  and  that  they  did  so  then  be- 
cause the  plaintiffs  had  ceased  to  pay  rent 
on  the  1st  day  of  January,  1912,  and  there- 
after. 

(1]  It  la  contended  by  counsel  for  plain- 
tiffs that  a  greater  number  of  witnesses  tes- 
tified that  the  defendants.  In  January,  1912, 
practically  covered  the  whole  premises  with 
junk,  and  that  the  witnesses  for  the  plain- 
tiffs were  of  equal  credibility  with  those 
of  the  defendants,  and  therefore  they  Insist 
that  a  preponderance  of  the  evidence  was 
against  the  finding  of  the  chancellor,  and 
that  they  should  not  be  charged  with  any 
rent  during  the  year  1912.  It  will  be  noted 
that  the  rent  was  payable  in  advance  on  the 
1st  day  of  every  month,  and  the  lease  con- 
tained a  stipulation  providing  for  re-entry  on 
the  part  of  the  defendants  In  case  of  a 
violation  of  any  of  the  covenants  of  the 
lease.  It  is  true  the  plaintiffs  had  the  great- 
er number  of  witnesses,  and  they  testified 
that  early  In  January  the  leased  premises 
were  practically  covered  with  junk.  These 
witnesses,  however,  did  not  all  state  whether 
or  not  the  Junk  belonged  to  the  defendants 
or  was  piled  there  by  them.  On  tiie  other 
hand,  the  defendants  and  their  clerk,  who 
were  all  activdy  engaged  in  conducting  their 
business,  testified  positively  that  they  did 
not  pile  Junk  on  the  premises  to  any  appreci- 
able extent  until  in  March,  1912,  and  that 
they  only  did  so  then  because  the  plalntUfs 
had  ceased  paying  rent  and  they  presumed 
they  Intended  to  abandon  the  lease;  that  at 
the  time  the  plaintiffs  had  a  lot  of  old  ma- 
chinery piled  around  over  the  premises.  So 
It  may  be  said  that  some  of  the  Junk  referred 
to  by  the  witnesses  for  plaintiffs  was  not 
junk  piled  there  by  the  defendants,  but  was 
a  part  of  the  old  machinery  of  the  plaintiffs. 
Moreover,  when  one  of  the  plaintlfFs,  who 
managed  their  business,  returned  to  Llttie 
Rock  In  June,  1912,  he  examined  the  prem- 
ises and  knew  to  what  extent  the  defendants 
had  been  piling  Junk  there.  With  this  knowl- 
edge, and  after  an  Investigation  of  the  con- 
ditions as  they  existed  then,  he  made  a 
tender  to  the  defendants  of  the  rent  due 
during  the  year  1912  up  to  and  including  the 
month  of  June.  This  tender  was  refused  by 
the  defendants  on  the  ground  tb'at  the  plain- 
tiffs had  forfeited  their  rights  under  the 
lease. 

[2]  When  the  plaintiffs  filed  this  bill,  they 
again  offered  to  pay  the  rent  for  the  year 
1912  up  to  and  including  June.  Under  the 
stipulations  contained  In  the  lease,  the  de- 
fendants had  a  right  to  re-enter  the  prem- 
ise* on  account  of  the  fUlnre  of  the  plain- 
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tiffs  to  pay  rent,  and  amSt  act  on  the  part 
of  tbe  defendants  Is  regarded  in  equity  as  a 
mere  security  for  tbe  payment  of  rent.  See 
Abrams  t.  Watson,  69  Ala.  524;  Wilson  v. 
Jones,  1  Busb  (Ky.)  173.  Moreover,  the  plaln- 
tiflB  were  never  evicted  from  the  premises. 
After  they  ceased  doing  business  in  the  state 
of  Arkansas,  they  continued  to  use  the  leas- 
ed premises  as  a  place  of  storage  for  thdr 
machinery,  and  so  used  it  in  1912.  The  de- 
fendants did  not  take  possession  of  that  part 
of  the  leased  premises  occupied  by  plain- 
tiffs' machinery  and  only  piled  Junk  on  that 
part  not  used  by  the  plaintiffs.  Thus,  it 
wUl  be  seen  that  the  plaintiffs,  with  a  knowl- 
edge that  the  defendants  claimed  that  they 
had  piled  the  Junk  on  the  premises  because 
tbe  plaintiffs  had  failed  to  pay  the  rent  and 
because  they  considered  that  the  plaintiffs 
had  abandoned  the  leased  premises,  again 
made  a  tender  of  tbe  rent  This  action  on 
the  part  of  the  plaintiffs  tended  to  show 
that  they  recognized  that  the  claim  of  tbe 
defendants  was  Just,  or  at  least  that  they 
acquiesced  in  it 

[S]  We  have  not  attempted  to  set  out  all 
the  testimony  Introduced,  but  have  consider- 
ed it  carefully;  and,  when  all  of  the  facts 
and  circumstances  which  we  have  referred 
to  are  considered,  we  do  not  think  It  can  be 
said  that  the  finding  of  the  chancellor  is 
against  the  preponderance  of  the  evidence, 
and,  imder  the  settled  rules  of  tills  court. 
It  win  not  be  disturbed. 

It  fbllows  that  the  decree  will  be  affirmed. 


WALDSTEIN  v.  BAKNETT  et  at 
(Snpi«ne  Court  of  Arkansas.    March  16,  1914.) 

1.  OUAIIDIAN    ARD    WABD    (|   69*)   —    SaLX    Of 

Land— Right  of  Guabdiar  to  Pubchasx. 
A  guardian  may  purchase  his  ward's  prop- 
erty, provided  the  c<nitract  for  its  purchase  is 
shown,  on  dose  scrutiny,  to  be  made  for  a  fair 
consideration,  without  any  fraud  or  conceal- 
ment of  &ets  by  the  guardian,  which  the  ward 
should  know  in  making  the  sale. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |{  261,  805-S07;  Dec 
IMg.  I  69.*] 

2.  OUABDIAN  AND  WaBD  (|  131*)— ACTIONS  BT 
WaBD— SUFFICDBNCT   OF   EVIDENCE— FbATTD. 

In  an  action  by  former  wards  to  recover  a 
lot  sold  to  their  guardian  and  for  an  accounting 
for  rents,  evidence  held  to  sustain  a  finding  that 
the  sale  was  induced  by  the  guardian's  fraud. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  447-461 ;  Dec.  Dig.  i 
131.  •] 

S.  OVABDUN   AND  WaBD  <|  69*)  —  SAU  TO 

GcABDiAN— Duties  of  Guabdian. 

A  guardian  purchasing  his  ward's  property 
was  chargeable  with  notice  that  the  ward  had 
a  special  homestead  interest  in  the  property,  and 
was  bound  to  inform  the  ward  of  that  fact  be- 
fore purchasing,  and  cannot  excuse  bis  failure 
to  do  80  by  claiming  that  he  did  not  himself 
know  of  such  interest 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {(  261,  a0&-807;    Dee. 


4.  GlTABDtAR  AND  WABO  (i  64*)— AcOODMTIIia 

— Reuef. 

Upon  determining  that  a  sale  by  former 
wards  of  land  to  their  guardian  was  procured 
by  the  guardian's  fraud  in  an  action  to  recover 
the  land  and  for  an  accounting,  the  wards  are 
entitled  to  recover  interest  on  all  of  the  pur- 
chase money  received  by  the  guardian  for  a  part 
of  the  land,  which  he  dfterwards  sold,  during 
the  time  thev  would  have  been  entitled  to  re- 
ceive all  of  tne  rents  from  such  land. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent  Dig.  ft  242-258;  Dec.  Dig.  | 
54.*} 

Api)eal  from  Garland  Chancery  Court;  J. 
P.  Henderson,  Chancellor. 

Action  by  Minnie  McCollum  Bamett  and 
others  against  Victor  Waldstein.  From  a 
Judgment  for  plaintiffs  on  condition,  defend- 
ant appeals.    Affirmed  as  modified. 

Appellees  sued  to  recover  a  certain  lot  situ- 
ated in  the  dty  of  Hot  Springs,  and  for  an 
accounting  for  tbe  rents  thereon.  They  al- 
leged that,  at  the  time  of  the  mother's  death, 
said  property  was  occupied  as  a  homestead, 
and  at  her  death  descended  to  her  children, 
tbe  plaintiffs  herein,  and  their  brothers  and 
sisters  in  equal  shares,  subject,  however,  to 
the  light  of  those  who  were  minors  to  oc- 
cupy said  proi)erty  under  the  homestead  laws. 
That  at  their  mother's  death  tbe  defendant 
Waldstein  and  bis  wife,  who  is  their  sister, 
bad  charge  of  tbe  persons  and  property  of  the 
plaintiffs,  and  api)ellant  became  their  guard- 
ian. It  was  alleged  that  appellant  concealed 
from  appellees  their  homestead  rights,  and 
fraudulently  misrepresented  its  value  to 
them,  and  caused  them  to  have  their  disa- 
bilities removed,  and  purchased  their  Inter- 
est In  the  lot  at  a  grossly  inadequate  price. 
A  itart  of  the  lot  in  question  bad  been  sold 
by  appellant  to  one  EUttleberger,  and  there 
was  no  prayer  to  have  this  sale  set  aside; 
but  appellees  asked  that  they  tie  given  tbelr 
proper  share  of  tbe  consideration  received 
upon  said  sale. 

Appellant  denied  that  he  had  practiced  any 
fraud  upon  appellees  in  procuring  the  re- 
moval of  their  disabilities  and  the  execu- 
tion of  tbe  deed  from  them,  and  denied  there 
was  any  Inadequacy  of  consideration,  but 
stated  the  fact  to  be  that  he  bought  appellees' 
interest  at  their  request  and  paid  them  the 
fair  market  value  for  the  lot  The  court 
found  that  fraud  had  been  practiced  in  pro- 
curing tbe  sale  and  ordered  it  set  aside,  except 
as  to  the  part  reconveyed  to  Klttleberger,  and 
ordered  an  accounting  between  the  parties. 
Other  facts  will  be  stated  in  the  opinion. 

Martin  &  Wootton,  of  Hot  Springs,  and 
Robert  Martin,  of  Little  Rock,  for  appellant 
A.  J.  Murphy,  of  Got  Springs,  for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1  ]  Notwithstanding  tbe  fldudary  re- 
lation between  appellant  and  bis  wards,  be 
still  bad  the  right  to  purchase  their  proper- 
ty.   But  this  was  not  an  absolute  rlgh|;  to  b« 
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exercised  as  one  person  might  purchase  from 
another.  This  question  was  discussed  In 
the  case  of  Reeder  v.  Meredith,  78  Ark.  Ill, 
93  S.  W.  568,  116  Am.  St  Rep.  22,  where  an 
administration  was  being  had  upon  the  estate 
of  the  administrator's  father,  and  the  ad- 
mtnistrator  bought  the  interest  of  his  sister 
In  the  lands  of  the  estate.  Many  authorities 
were  reviewed,  and  It  was  there  said:  "The 
general  rule,  says  Mr.  Perry,  Is  'that  the 
trustee  shall  not  take  beneficially  by  gift  or 
purchase  from  the  cestui  que  trust ;  the  ques- 
tion Is  not  whether  or  not  there  Is  fraud  In 
fact;  the  law  stamps  the  purchase  by  the 
trustee  as  fraudulent  per  se,  to  remove  all 
temptation  to  collusion  and  prevent  the  neces- 
sity of  intricate  inquiries.  In  which  evil 
would  often  escape  detection,  and  the  cost 
of  which  would  be  great  The  law  looks  only 
to  the  facts  of  the  relation  and  the  pur- 
chase. The  trustee  must  not  deal  with  the 
property  for  his  own  benefit.'  'But,'  he  con- 
tinues, 'there  are  exceptions  to  the  rule,  and 
a  trustee  may  buy  from  the  cestui  que  trust, 
provided  there  Is  a  distinct  and  clear  contract, 
ascertained  after  a  jealous  and  scrupulous  ex- 
amination of  all  the  circumstances,  that  the 
cestui  que  trust  Intended  the  trustee  to  buy, 
and  there  Is  a  fair  consideration  and  no 
fraud,  no  concealment,  no  advantage  taken  by 
the  trustee  of  Information  acquired  by  him. 
In  the  character  of  trustee.  The  trustee  must 
clear  the  transaction  of  every  shadow  of  sus- 
picion. •  ■•  *  Any  withholding  of  informa- 
tion, or  Ignorance  of  the  facts  or  of  his  rights 
on  the  part  of  the  cestui  que  trust,  or  any 
Inadequacy  of  price  will  make  such  pur- 
chaser a  constructive  trustee.'  Perry  on 
Trusts,  i  195.  This  is  the  general  doctrine 
announced  by  our  own  court  and  recognized 
by  practically  all  the  authorities." 

[2]  The  court  found  that  actual  fraud  was 
committed  in  procuring  the  deed,  and  we 
cannot  say  that  this  finding  is  against  the 
clear  preponderance  of  the  evidence,  and  es- 
pecially is  this  true  in  view  of  the  standard 
which  the  law  sets  up  to  govern  the  dealings 
between  the  trustee  and  the  cestui  que  trust 
Appellees  testified  that  all  of  their  business 
affairs  were  in  the  hands  of  appellant,  who, 
as  has  been  stated,  was  both  their  brother-in- 
law  and  guardian.  They  were  only  15  and 
17  years  old,  respectively,  when  the  order 
removing  their  disabilities  was  made.  The 
petition  therefor  stated  the  purposes  for 
which  it  was  asked,  and  recited  the  sale 
which  it  was  proposed  to  make,  and  the  court 
was  In  possession  of  these  facts  when  the 
order  was  made;  but  this  was  an  ex  parte 
proceeding,  and  the  court  evidently  heard 
only  such  evidence  as  appellant  produced,  for 
he  appears  to  have  been  In  charge  of  the  pro- 
ceedings and  to  have  accompanied  them  to 
court,  and  Immediately  after  securing  the  or- 
der had  the  appellees  execute  the  deed  to 
blm,  which  bad  been  previously  prepared. 


There  appears  to  have  been  no  necessity  on 
the  part  of  appellees  to  prompt  the  sale,  for 
they  were  both  at  work  and  were  earning 
salaries  sufficient  to  support  them,  and  It  ap- 
pears that  ttiey  soon  squandered  the  money 
paid  them,  as  might  have  been  expected.  In 
fact,  they  were  only  paid  half  the  mon^  in 
cash  at  the  time,  because,  as  appellant  said: 
"I  will  not  pay  you  kids  all  the  money  now ; 
yon  might  spend  It  all,  and  In  a  little  while 
you  would  not  have  any."  The  lot  had  a 
street  frontage  of  88  feet,  and  Klttleberger 
paid  $2,800  for  40  feet  of  It  Appellees  were 
paid  $400  each  by  appellant  for  their  respec- 
tive Interests,  and  this  was  also  the  price  ap- 
pellant bad  paid  the  two  adult  brothers, 
whose  Interest  he  had  purchased  some  time 
before  acquiring  the  shares  of  appellees.  But 
one  brother  sold  after  he  had  removed  to 
California,  and  the  other  brother  sold  his 
Interest  while  he  was  in  St  Louis  with  his 
sick  wife,  and  at  a  time  when  he  was  in 
straitened  circumstances. 

Appellees  never  inquired  concerning  the 
value  of  the  property,  except  Minnie  asked  a 
neighbor  about  it,  who  said  it  was  worth  $4,- 
000,  but,  when  she  told  appellant  and  his 
wife  what  the  neighbor  had  said,  they  told 
her  she  should  not  pay  any  attention  to  him ; 
that  he  was  an  old  man,  did  not  know  what 
he  said,  and  was  drunk  all  the  time. 

[3]  It  1#  admitted  that  appellees  were  never 
advised  that  they  had  any  special  Interest  In 
the  properly  because  it  was  a  homestead,  but 
appellant  excuses  this  failure  by  saying  that 
he  did  not  know  It  himself.  The  relationship 
of  the  parties  considered,  we  think  he  was 
chargeable  with  notice  of  that  fact  and  was 
under  the  duty  of  communicating  It  to  his 
wards  before  attempting  to  purchase  their  in- 
terest    2  Pomeroy,  Equity  Juris.  {  958. 

Proof  was  taken  as  to  the  market  value  of 
the  property  and  also  as  to  its  rental  value, 
and,  while  this  proof  is  conflicting,  it  is  cer- 
tain that  appellant  bought  the  property  at 
considerably  less  than  Its  value.  The  court, 
therefore,  properly  set  aside  the  sale  except 
as  to  the  part  conveyed  -Klttleberger,  which 
appellees  did  not  ask  to  have  set  aside.  A 
master  was  appointed  to  state  an  account 
and  was  given  directions  lu  reference  thereto, 
and  he  made  a  report  in  which  he  reported 
the  amount  due  each  of  the  appellees.  This 
was  done  by  charging  each  of  them  with  the 
$400  received  and  the  Interest  thereon.  At 
the  time  of  the  sale  to  the  appellant  three 
of  the  children  were  minors;  one  being  a 
boy  named  Albert,  who  soon  thereafter  at- 
tained his  majority.  Each  child  was  cred- 
ited with  a  third  of  the  rents  during  the  mi- 
nority of  Albert  and  thereafter  these  appel- 
lees were  each  credited  with  one-half  the 
rents  during  the  minority  of  Minnie  Bamett, 
since  which  time  all  rents  were  credited  to 
Maggie  Smith,  who  is  not  yet  21  years  of  age. 

No  complaint  la  made  of  the  courf  a  direo- 
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tioDs  to  the  maatier  in  stating  tbe  account,  ex- 
cept in  diarglng  Interest  on  the  whole  consld- 
wation  received  from  Klttleberger  instead  of 
only  two-fifths  of  It;  but  appellant  says  It 
was  not  stated,  as  the  court  directed  it 
should  be  done,  and  he  says:  "The  master 
evidently  made  his  error  in  calculations  by 
attempting  to  apportion  instead  of  calculat- 
ing each  Item  separately.  The  Judgment  of 
the  lower  court  should  at  least  be  reversed  to 
the  extent  of  correcting  the  master's  calcu- 
lations." Appellant  has  made  extensive  cal- 
culations on  tbe  various  items  of  debit  and 
credit  which  appear  to  be  correct  and  to  ac- 
cord with  the  court's  directions,  and  the  ac- 
count as  to  rents  and  profits  and  repairs  and 
taxes,  with  the  various  Interest  charges 
thereon,  will  be  restated  in  conformity  with 
the  calculations  furnished  by  appellant 

[4]  But  he  computes  interest  on  only  two- 
fifths  of  the  consideration  received  from  Kit- 
tleberger,  whereas  we  think  the  appellees 
should  have  Interest  on  the  entire  sum.  They 
would  have  been  entitled  to  all  the  rents  on 
all  the  property,  had  appellant  not  -sold  it, 
and  it  Is  equity  that  they  should  have  inter- 
est on  all  the  purchase  money  during  the 
time  when  they  would  have  been  entitled  to 
all  the  rents.  AUowlng  Mrs.  Bamett  inter- 
est on  her  one-half  the  purchase  money  until 


she  became  of  age  would  entitle  her  to  re- 
cover on  that  account  the  sum  of  $168,  and 
allowing  Mrs.  Smith  all  the  Interest  there- 
after would  entitle  her  to  recover  on  that  ac- 
count the  sum  of  $392.  This  interest  is  cal- 
culated to  June  26, 1918,  the  date  of  the  mas- 
ter's report 
The  accounts  are  restated  as  follows: 

Hn,  Barnett  should  racorer: 

Rants  and  Interest |3<1  U 

Purchase  money  and  interest 728  00 

$1,089  16 

She  should  be  charged: 

One-halt  taxes,  etc fUT  18 

Amount  received  tor  deed  and  In- 
terest        614  00        71118 

Balance  due  Mrs.  Bamett |  357  97 

Haggle  Smith's  aocount  should  be  restated  as  fol- 
lows: 

Rent  and  laUrest (Ml  1£ 

Purchase  money  and  Interest 962  00 

81,49$  16 

She  should  be  charged: 
One-halt  taxes,  interest,  etc........  $197  18 

Amount  received  for  deed  and  in- 
terest        114  00        7U18 

Balance  due  Hn.  Smith $  781  97 

As  thus  modified,  the  decree  will  be  af- 
firmed, and  the  costs  of  this  appeal  will  be 
divided  equally  between  aM>ellant  and  ap- 
pellees. 
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AUSTIN  V.  STATE. 

(Court  of  Criminal  Appeals  ot  Texas.    March 

25,  1914.     Reheanng  Denied 

AprU  15,  191C) 

Wkaponb  (f  7*)— Cakbyiko  Wiapowb-iJtjs- 

TIFICATION. 

One  informed  that  an  indecent  proposal 
had  been  made  to  his  wife  by  a  third  person 
may  not  carry  a  pistol  while  going  to  see  the 
third  person  to  demand  an  explanation  of  hig 
conduct,  though  he  is  on  a  lawful  mission. 

[Ed.  Note. — For  .other  cases,  see  Weapons, 
Cent  Dig.  |  6;  Dec  Dig.  |  7.*] 

Appeal  from  Folk  Connty  Court;  P.  R. 
Rowe,  Judge. 

Jesse  Austin  was  oonvicted  of  unlawfully 
carrying  a  pistol,  and  be  api>eals.    Affirmed. 

Holshousen  &  German,  of  LlTlngston,  for 
appellant  G.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  X  Appellant  was  conyicted  of 
unlawfully  carrying  a  pistol.  He  contends 
that,  If  in  fact  he  had  a  pistol  on  the  oc- 
casion, he  had  been  Informed  that  George 
Johnson  had  made  Indecent  and  improper 
proposals  to  his  (appellant's)  wife,  which  had 
been  communicated  to  him,  and  he  had  gone 
to  see  Johnson  to  demand  an  explanation  of 
his  conduct 

It  may  be  that  appellant's  mission  was  pei> 
fectly  legal  and  lawful,  yet  if  all  men  were 
permitted  to  carry  a  pistol'  when  on  a  lawful 
mission,  this  would  in  eCTect  work  a  repeal  of 
the  statute  against  carrying  pistols,  for  near- 
ly all  men  would,  nine-tenths  of  the  time,  at 
least,  under  such  construction,  be  lawfully 
authorized  to  carry  a  pistol.  This  court  has 
never  consented,  and  we  cannot  give  our 
consent  now,  to  thus  nullify  this  provision 
of  the  Code.  The  court  did  not  err  in  re- 
fusing to  give  the  special  charge  presenting 
this  phase  of  the  case. 

The  evidence  supports  the  verdict,  and  the 
Judgment  Is  accordingly  affirmed. 


The  record  is  before  us  without  a  statem«it 
of  facts  or  bills  of  exception.  Therefore  the 
grounds  of  the  motion  with  reference  to  the 
sufficiency  of  the  evidence  and  admission  and 
rejection  of  testimony  cannot  be  considered. 

There  being  no  revlsable  errors  in  the  rec- 
ord, the  Judgment  is  affirmed. 


PARKER  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  1, 
1914.) 

CanaNAi,   Law    (j   1090*)— Appeal— State- 
ment OF  Facts— Bill  of  Exceptions. 

Rulings  on  the  admission  and  sufficiency  of 
evidence  cannot  be  reviewed,  in  the  absence  of 
a  statement  of  facts  or  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2653,  2789.  2803-2822,  2825- 
2827,  2927,  -2928,  2948,  3204;  Dec.  Dig.  { 
1090.»] 

Appeal  from  Cirlminal  District  Court,  Dal- 
las County ;   Robt  B.  Seay,  Judge. 

Georgia  Parker  was  convicted  of  burglary, 
and  she  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary;  her  punishment  being  assessed 
at  two  years'  confinement  in  the  i)enltentlary. 


HEMPHILL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  12. 

1913.    On  Motion  for  Rehearing, 

Feb.  4,  1914.) 

1.  CaisaNAi.  Law   (J  723*)- Tbiait-Misoon- 
DUCT  OF  Pbosecutino  Attorney. 

On  the  trial  of  a  negro  for  rape,  the  re> 
marks  of  the  district  attorney,  that  the  people 
bad  often  taken  the  law  in  their  own  bands  and 
mobbed  persons  committing  such  crime,  that  if 
the  jury  turned  accused  loose  the  peqnle  could 
not  be  Dlamed  for  taking  the  law  in  their  own 
hands,  and  that  it  would  be  much  worse  than 
convicting  an  innocent  man  to  turn  him  loose 
and  then  in  a  week  or  two  for  him  to  attack 
"one  of  your  wives,  sisters,  or  daughters,"  were 
improper  and  required  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1663.  1674,  1676;  Dec.  Dig. 
I  723.*1 

2.  Cbimikai,  Law  (|  1092*)— Bux  ot  Excep- 
tions—Btstandkbb'  BiLU. 

A  bill  of  exceptions  in  a  criminal  case  to 
the  prosecuting  attorney's  argument  disallowed 
by  the  court  on  the  ground  that  he  could  not  re- 
call such  argument  but  bearing  an  approval  by 
citizens  of  the  state,  attesting  that  they  were 
fully  informed  and  understood  its  contents,  that 
they  were  present  when  the  matters  related  in 
the  bill  occurred  and  were  fully  cognizant  thei«- 
of,  and  that  the  bill  was  correct  and  truly  pre- 
isented  the  facts  as  they  transpired,  which  was 
■properly  sworn  to,  was  in  compliance  with  the 
statute,  and,  not  having  been  contested  as  au- 
thorized by  statute,  would  be  taken  as  true. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Law,    Cent.    Dig.    SS    280372829,    2834-2881, 
2919;  Dec.  Dig.  fi  1092.*] 
8.  CsiinNAL  Law    (ij   763,  764*)— Ikbtbuc- 

TI0N8— Weight  or  Evidence. 

On  a  trial  for  rape,  an  instruction  that 
there  was  evidence  that  .the  prosecuting  witness 
stated  on  the  night  of  the  crime,  when  accused 
was  carried  before  her,   that  he  was  not  the 

fuilty  person,  and  evidence  that  the  following 
ay  she  stated  that  he  was  such  person,  and 
that  this  latter  statement  must  not  be  consid- 
ered as  evidence  tending  to  show  accused's  guilt 
but  might  be  considered  for  what  the  jury 
thought  it  worth  in  determining  the  weight  to 
be  given  the  testimony  of  the  prosecuting  wit- 
ness on  that  point  objected  to  as  on  the  weight 
of  the  evidence,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CJent  Dig.  M 1731-1748, 1752, 1768, 1770; 
Dec.  Dig.  U  763,  764.*] 

4.  Cbiminal    Law    (|    1172*)— Appeal— Ea- 

BOBS  FaVOBABLE  TO  APPELLANT. 

If  there  was  any  error  in  such  instruction. 
It  was  in  accused's  favor. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3128,  3154-^167,  3159-3163, 
3169 ;   Dec.  Dig.  f  1172.*! 

On  Motion  for  Rehearing. 

6.  Cbiminal  Law  (|  1133*)— Bill  of  Excep- 
tions—Btstandebs'  Bills. 

A  bill  of  exceptions,  proved  up  by  bystand- 
ers after  its  disallowance  by  the  court  in  ac- 
cordance with  the  statute,  filed  within  the  time 
allowed  by  law,  and  not  contested  in  the  trial 
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conrt,  conid  not  be  attacked  on  a  motion  for  a 
rehearing  in  the  Court  of  Criminal  Appeals  by 
affidavits. 

[Ed.  Note.— For  other  caaee,  lee  Criminal 
Law,  Cent.  Dig.  {  2984;  Dec.  Dig.  1 1133.*] 

DaTldaon,  J.,  disaenting  in  part. 

Appeal  from  District  Court,  Gnadalnpe 
County;  M.  Eennon,  Judge. 

Will  Hemphill  was  convicted  of  rape,  and 
he  appeals.     Reversed  and  remanded. 

H.  E.  Short,  of  Seguin,  for  appellant 
Lester  Holt,  Dist  Atty.,  of  Columbus,  E.  T. 
Slmmang,  of  Glddlngs,  and  C.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  This  n^ro  was  convicted 
and  given  the  death  penalty  for  rape  on  a 
woman  whose  age  la  shown  by  the  testimony 
to  be  66  years. 

After  giving  an  account  of  her  trip  leav- 
ing bee  residoice  in  search  of  a  horse  Chat 
she  wanted,  supposed  to  be  somewhere  around 
the  neighborhood   or   close   by,  prosecutrix 
says  she  met  a  negro,  and  told  about  his 
movements;    that  he  passed  her  a  time  or 
two.     We  gnote  her  testimony  in  this  con- 
nection from  the  record:  "I  went  up  there  to 
the  west  fence,  and  I  looked  around,  and  then 
I  started  back  and  was  picking  flowers  and 
looking  at  the  flowers,  and  all  of  a  sudden 
the  same  negro  I  met  on  the  road  was  in 
tbe  pasture.    I  could  see  him  very  plain  in 
the  face.    He  was  about  as  far  as  from  here 
to  that  second  window  there  from  me;  and, 
when  I  saw  the  satae  negro  that  I  had  met 
on  the  road,  I  got  so  scared  I  turned  around. 
I  didn't  want  to  meet  him,  and  I  turned 
around  and  went  to  the  fence,  and  when  I 
was  at  the  fence  I  looked  back,  and  he  still 
was  after  me,  and  then  I  went  under  the 
fence,  and  then   I  thought,  'What  shall  I 
dor  and  then  I  thought  that  I  had  talked 
about  that  horse  two  times  with  him,  so 
he  might  want  nothing  else  only  he  might 
want  some  money  out  of  me  for  bringing  that 
horse,  and  I  didn't  want  to  show  how  scared 
I  was,  and  so  I  came  back  and  asked  him 
what  be  wanted,  and  be  didn't  say  anything. 
So  I  offered  him  a  dollar  and  a  half  if  he 
brings  my  horse  back.    He  didn't  say  any- 
thing about  that.    He  didn't  say  a  word  to 
that; .  and  he  came  to  me  and  grabbed  me  on 
my  arm,  and  thm  he  said  something  what 
he  wanted.    I  didn't  know  what  it  was.     I 
told  him,  'I  don't  know  what  that  is,'  and 
then  he  said  it  again,  and  then  I  thought 
what  it  was,  and  I  said,  'Oh,  God !  what  do 
yon  want  with  an  old  woman  like  I  am?* 
Then  he  caught  me  on  my  neck,  and  I  cried 
out,  and  then  I  asked  him  to  let  me  go,  and 
he  said,  'No,'  and  when  he  said,  'No,'  I  got 
so  scared  and  I  was  so  excited  that  I  was 
half  dead,  and  that  is  nearly  all  I  can  tell 
yon.    Then  I  closed  my  eyes,  and  he  dragged 
me  in  some  boshes  and  some  trees.    Q.  Just 
state  to  the  Jury  what  he  did  then.    A  I 


don't  know.  I  couldn't  tell  you  very  plain, 
because  I  was  so  excited.  I  was  nervous. 
I  don't  know  what —  Q.  Ton  will  have  to 
state  Just  exactly  what  he  did.  A.  When  I 
felt  him  I  got  unconscious.  Q.  What  do  you 
mean  by  'feeling,'  Just  tell  these  gentlemen 
here?  A  I  can't  tell  that;  no,  I  can't  I 
could  tell  it  to  women,  but  I  can't  tell  it 
to  men.  Q.  After  he  grabbed  hold  of  you, 
yoq  say  he  dragged  you  a  piece  from  the 
fence.  Now  Just  state  to  the  Jury  whether 
or  not  he  threw  you  down.  A.  I  don't  know. 
When  he  caught  me  on  my  arm  and  said, 
'No,"  then  I  lost  all  control  over  me.  I  thought 
be  would  first  assault  me  and  then  he  would 
kill  me  too.  I  lost  all  my  nerves  and  every- 
thing. When  I  looked  up  again  he  was  gone 
already.  He  was  going  toward  the  south  and 
had  gone  a  good  piece  when  I  opened  my 
eyes.  When  I  regained  control  over  myself, 
I  was  lying  on  my  back  and  my  dress  was 
up.  Q.  Just  state  to  the  Jury  whether  or 
not  he  actually  had  Intercourse  with  you? 
A.  Yes,  he  did.  Q.  Are  you  positive  of  that? 
A.  Tes,  he  did.  I  felt  him.  It  sure  went 
through  me,  and  then  I  was  gone,  and  after 
I  got  up  everything  was  in  my  clothes.  I 
felt  him  and  It  was  in  my  clothes.  After 
I  came  to  myself,  I  saw  him  going  off  south, 
and  then  I  got  up  and  went  to  the  gate  of 
the  pasture  where  I  had  come  in.  I  did  not 
give  him  my  consent  or  permission  to  do 
anything  like  that;  and  I  couldn't  get  away 
from  him.  I  was  too  scared.  I  was  shiver- 
ing. I  couldn't  lift  my  arm  or  nothing.  I 
couldn't  do  it  I  didn't  have  the  strength  to 
get  away." 

This  Is  perhaps  enough  of  the  testimony 
in  regard  to  the  Immediate  facts,  and  In  fact 
It  la  about  the  substance  in  the  concrete. 
This  is  the  language  of  the  alleged  outraged 
woman.  Shortly  after  she  says  this  occurred, 
she  passed  one  neighbor's  house  whom  she 
said  was  not  at  home,  and  reached  another 
neighbor's  residence  and  told  at  that  house 
that  she  bad  been  assaulted  by  a  negro. 
There  Is  evidence  going  to  show  that  appel- 
lant was  In  the  neighborhood  and  could  have 
had  the  opportunity.  For  instance,  he  had 
gone  from  his  residence  up  to  an  uncle's 
to  get  a  horse ;  that  he  went  to  the  residence 
of  this  uncle,  got  his  horse,  and  returned 
home.  The  distance  between  the  two  places 
was  about  four  miles.  Upon  bis  return  home, 
approximately  about  8  o'clock,  he  hitched  his 
horse  to  a  buggy,  and  he  and  his  wife  went 
to  visit  her  father's  some  eight  or  nine  milet) 
away.  The  evidence  shows  that  he  reached 
that  place  about  4  o'clock,  perhaps  a  little 
after.  Defendant  testlfled  in  his  own  behalf 
that  he  went  to  his  uncle's  after  the  horse 
and  returned  home,  and  hitched  the  horse  to 
a  buggy,  and  he  and  bis  wife  went  to  her 
father's  on  an  invitation  that  day  fecelved 
through  the  mail.  It  was  shown  by  his  em- 
ployer he  received  the  invitation  through  the 
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mall.  The  emplorer  teatifled  to  that,  and  de- 
fendant, having  no  horse,  went  to  bis  uncle's 
after  a  horse  for  the  purpose  of  this  visit. 
One  or  two  witnesses  In  an  Indirect,  rather 
indefinite,  way  gave  evidence  tending  to  show 
that  they  saw  defendant  between  his  home 
and  the  residence  of  his  uncle;  but,  as  that 
is  not  a  disputed  point,  it  is  unnecessary  to 
mention  this  testimony.  Of  course,  he  trav- 
eled the  distance  from  Ms  house  to  bis  uncle's 
and  back  In  getting  the  horse,  and  to  this'  he 
himself  testifies,  and  in  fact  there  is  no 
question  about  that  matter.  He  denies  the 
whole  transaction  testified  by  the  prosecutrix. 
He  says  he  did  not  have  Intercourse  with 
hex;  be  did  not  see  her  under  the  circum- 
stances and  at  the  place  that  she  mentions. 
He  proves  an  alibi,  and  In  fact  he  denies  the 
matter  from  every  standpoint  of  his  testi- 
mony. He  also  testifies  that  while  he  was 
going  bacit  from  bis  uncle's  he  met  another 
negro  who  was  riding  a  similarly  colored 
horse  to  his,  except  that  negro's  horse  had 
some  white  in  his  face,  or  bald-faced.  So 
he  puts  this  negro  in  the  neighborhood  with 
practically  the  same  opportunity  that  he  (the 
defendant)  bad,  or  as  the  witnesses'  testi- 
mony goes  to  show  that  he  had. 

This  matter  occurred  on  Saturday.  Ap- 
pellant reached  his  father-in-law's  house 
something  like  4  o'clock  in  the  evening  Sat- 
urday, and  Sunday  morning  before  day,  about 
4  o'clock,  he  was  arrested  end  carried  Into 
the  presence  of  prosecutrix.  She  declined  to 
recognize  him  and  gave  her  reasons  why. 
She  says:  "I  remember  them  bringing  the 
defendant  to  my  bouse  that  night,  and  I  ex- 
amined blm  closely  and  had  him  to  take 
off  hl8  coat  and  stand  up,  and  I  said  at  that 
time  It  was  the  figure  and  the  color  of  the 
man  that  assaulted  me,  but  he  didn't  have  his 
hat  on,  so  I  said  he  didn't  look  that  way  that 
night  I  said  I  couldn't  state  that  he  was  the 
man.  I  said  the  other  man's  face  was  more 
round,  but  I  told  them  it  was  the  figure  of 
the  man  and  It  was  the  color.  I  didn't  say 
that  the  man  that  assaulted  me  was  taller 
than  the  defendant  I  said  the  face  looked 
different  to  me  then;  but  at  night  1  couldn't 
see;  my  ey^ss  are  not  good."  On  the  next 
morning  she  took  another  look  at  him  and 
recognized  the  defendant  as  being  the  man. 
In  connection  with  her  failing  to  recognize 
him  definitely  at  night,  and  her  recognition 
of  him  the  following  day,  there  was  quite  a 
lot  of  questions  asked  and  answers  elicited. 
He  did  not  have  his  hat  on  at  night  was 
one  of  the  main  reasons  why  she  says  she 
failed  to  recognize  him,  and  be  did  have 
on  his  hat  the  next  day. 

Appellant  reserved  a  lot  of  bills  of  excep- 
tion. He  excepted  to  the  following  charge: 
"There  is  evidence  before  you  to  the  effect 
that  the  witness  Annie  Dittmar  stated,  when 
the  defendant  was  carried  before  her  on  the 
night  of  the  alleged  rape,  that  the  defendant 
was  not  the  person  who  raped  her,  and  if 
there  is  evidence  before  you  that  the  next, 


day,  with  the  defendant  before  her,  she  stat- 
ed that  he  was  the  person  who  committed  the 
rape,  you  are  Instructed  that  you  must  not 
consider  the  latter  statement  of  said  witness 
as  evidence  tending  to  show  the  alleged  guUt 
of  the  defendant,  but  you  may  consider  It, 
for  what  you  may  think  it  worth,  in  deter- 
mining the  weight  to  be  given  the  testimony 
of  the  said  Annie  Dittmar  as  a  witness  in  this 
cause  upon  that  point"  Various  objections 
were  urged  to  this  charge ;  among  others,  that 
it  is  on  the  weight  of  evidence,  etc  We  are 
of  opinion  the  charge  is  upon  the  weight  of 
evidence.  It  selects  out  the  fact  that,  on 
the  morning  after  she  had  failed  to  recognize 
the  defendant  the  previous  right,  she  did 
recognize  him  on  the  following  morning  and 
80  testified  before  the  Jury.  Now  the  court 
instructed  the  Jury  they  could  not  consider- 
this  as  any  evidence  of  guilt,  but  they  could 
give  it  what  credit  ttaey  thought  it  was  worth 
in  passing  on  the  credibility  of  the  prosecu- 
trix upon  that  i>articular  point  What  point? 
Evidently  the  identification  of  the  defendant 
the  next  morning  when  he  was  brought  before 
her.  Appellant  bad  Introduced  evidence  tend- 
ing to  show  that  she  did  not  recognize  him 
the  previous  night  The  state  met  this  to 
some  extent  at  least,  or  sought  to  do  so,  by 
showing  she  did  recognize  him  the  next  day 
in  the  daylight  Her  testimony  was  not  at- 
tacked as  to  her  recognition  of  him  in  the 
daytime.  She  had  been  to  some  extent  at- 
tacked by  showing  that  she  failed  to  recog- 
nize the  negro  the  night  before.  The  fact 
that  she  testified  to  identity  the  next  morning 
was  a  drcumstanee  In  the  case  and  evidently 
used  by  the  jury  against  the  defendant.  The 
court  undertook  to  'limit  this  in  passing  on 
the  wdght  of  her  testimony  upon  the  ques- 
tion of  identity.  This  was  a  charge.  It  occurs 
to  us,  on  the  facts  on  a  particular  question, 
one  phase  of  the  evidence  culled  from  the 
other  testimony,  and  called  direct  attention  to 
the  Jury,  and  they  were  told  they  might  con- 
sider that  testimony  upon  the  question  of 
identity.  Identity  was  one  of  the  crucial 
points  of  the  case;  It  was  the  point  about 
which  the  issue  of  this  case  hnng.  The  old 
woman  identifying  the  defendant  aa  beet  she 
could,  and  he  denying  his  presence  at  the  time 
and  place,  and  proved  by  facts  and  circum- 
stances, and  his  own  positive  testimony,  and 
that  of  his  wife,  that  he  was  at  a  different 
place.  If  the  old  woman  was  certain  of  her 
identity  of  the  man,  then  the  case  was  made 
out,  or  at  least  it  was  cogent  evidence  going 
to  show  that  he  was  the  man  who  had  out- 
raged her.  If  she  was  not  correct  about  this, 
then  in  that  event  appellant  may  not  have 
been  the  man.  So  it  will  be  seen  that 
one  of  the  crndal  questions  and  points  in  this 
case  was  the  identity  of  this  defendant  as 
being  the  man  whom  the  old  woman  says  out- 
raged her  person.  It  occurs  to  us  this  was 
not  Introduced  to  attack  her  credibility,  but 
to  corroborate.  Had  the  charge  limited  the 
question  of  credibility  to  failure  to  recognize. 
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there  might  have  been  no  error.  As  given, 
the  charge  virtually  Instructs  the  Jury  that 
the  "next  morning"  identlflcation  of  defend- 
ant corroborated  prosecatriz's  evidence  on 
trial. 

[1, 2]  Another  bill  of  exceptions  recites  that 
the  prosecuting  attorney  in  his  closing  argu- 
ment to  the  jury  continually  referred  to  mob 
violence  in  such  caises,  and  repeatedly  held 
np  before  the  Jury  and  threatened  them  with 
the  statement  that,  unless  they  assessed  the 
death  penalty  in  this  case,  then  the  people 
would  take  the  law  in  their  own  hands  in 
the  future,  and  that  such  rape  fiends  as  the 
defendant  would.be  dealt  with  at  the  bands 
of  a  mob,  and  then  the  prosecuting  attorney, 
Mr.  Holt,  made  nse  of  such  expressions  as 
the  following,  over  the  protest  of  the  defend- 
ant: "It  is  true  that  the  people  often  take 
the  law  in  their  own  hands  and  mob  persons 
that  commit  rape,  and  I  want  to  tell  you  why 
that  is  true.  Such  attorneys  as  Mr.  Short, 
who  represents  the  defendant,  pull  the  wool 
over  the  eyes  of  a  Jury  and  get  them  to  re- 
turn a  verdict  of  not  guilty.  I  tell  you  that, 
if  you  turn  this  defendant  loose,  then  you 
cannot  blame  the  people  for  taking  the  law 
in  their  own  hands.  Mr.  Short  has  tried  to 
frighten  you  with  a  picture  of  a  scafTold ;  but, 
gentlemen,  do  not  allow  yourselves  to  become 
frightened.  It  would  be  much  worse  than 
convicting  an  innocent  man  for  you  to  turn 
this  defendant  loose,  and  then  in  a  week  or 
two  for  him  to  rape  one  of  your  wives,  sis- 
ters, or  daughters."  This  argument  and  the 
like  expressions  of  the  district  attorney 
were  promptly  objected  to  by  the  defendant 
through  his  counsel,  and  the  court  was  re- 
quested to  stop  the  district  attorney  from 
using  such  expressions,  and  to  instruct  the 
Jury  not  to  consider  such  argument,  because 
the  same  were  highly  inflammatory  and  rea- 
sonably calculated  to  prejudice  the  minds  of 
the  jury  against  the  defendant.  The  court 
signs  the  bill  with  this  qualification:  "This 
bill  is  disallowed.  The  court  cannot  recall 
the  argument  of  the  district  attorney,  but  at 
no  time  was  the  court  called  upon  to  stop 
him,  or  requested  to  'instruct  the  jury  not 
to  consider  such  argument' "  Then  follows 
an  approval  by  bystanders  of  the  bill:  "We, 
the  undersigned  citizens  of  the  state  of  Tex- 
as, hereby  attest  that  we  are  fully  informed 
and  understand  the  contents  of  the  foregoing 
bill  of  exceptions;  that  we  were  bystanders 
in  the  court,  and  present  when  the  matters 
related  in  said  bill  of  exceptions  occurred, 
and  we  are  fully  cognizant  of  said  matters, 
and  the  said  bill  of  exceptions,  which  the 
Judge  presiding  at  said  trial  has  refused  to 
sign,  is  correct,  and  truly  presents  the  facts 
as  they  really  transpired.  Witness  our  signa- 
tures on  this  the  24tb  day  of  June,  A.  D. 
1913.  [Signed]  Cbas.  A.  Wyman.  P.  H. 
Ransome.    R.  B.  Mays." 

This  was  properly  sworn  to  before  the 
clerk  of  tiie  district  court  This  bill  seems 
to  be  in  compliance  with  the  statute;  It 
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was  in  no  way  contested.  The  statute  pro- 
vides means  and  methods  by  which  a  con- 
test may  be  had  under  such  circumstances, 
but  it  was  not  bad  in  ttds  case.  We  there- 
fore take  the  bUl  as  we  find  it  Of  course, 
such  speeches,  arguments,  and  remarks  as 
are  found  in  this  bill  of  exceptions  ought 
not  to  occur.  The  defendant's  life,  if  it 
is  to  be  taken,  should  be  taken  under  the 
forms  and  solemnities  ot  the  law.  Rape  is 
considered  by  our  people,  we  may  be  Jus- 
tified in  saying,  as  one  of  the  heinous  crimes, 
and  one  which  seems  to  excite  our  people 
sometimes  beyond  the  bounds  of  reason, 
eventuating  in  the  fury  of  mob  violence  even 
to  burning  at  the  stake.  Therefore  the  pros- 
ecution and  the  court  should  look  well  that 
the  feelings  of  the  "people"  should  not  be 
dragged  into  the  courts 'and  before  Juries  in 
trial  of  cases  under  charges  of  rape.  Here 
was  a  negro  charged  with  rape  upon  an 
elderly  white  woman.  The  passions  of  the 
mob  feeling  were  held  up  by  the  prosecution 
in  his  speech  before  the  Jury,  and  the  Jury 
urged  to  convict  this  man  to  prevent  mob 
law,  and  he  appealed  to  the  Jury  if  they 
should  turn  this  defendant  loose  they  could 
not  blame  the  people  from  taking  the  law 
into  their  own  hands.  Taking  the  law  Into 
their  own  hands  about  what,  and  against 
whom?  Against  the  negro  if  he  was  ac- 
quitted, or  against  the  jury  for  acquitting 
him.  The  juries  are  not  to  try  the  accused 
and  hang  him  to  keep  mobs  from  hanging 
them  or  him.  If  the  accused  in  a  capital 
case  is  to  forfeit  his  life,  it  should  be  done 
under  the  most  solemn  forms  of  the  law. 
The  courtroom  and  the  courthouse  and  the 
Judicial  system  are  organized,  not  to  con- 
vict upon  mob  law  or  by  mob  violence,  but 
to  convict  under  the  due  process  of  law 
guaranteed  by  the  Constitution  and  laws  of 
our  country.  No  man's  life,  liberty,  or  prop- 
erty shall  be  taken  except  under  due  process 
of  the  law  of  the  land.  This  is  one  of  the 
solemn  guaranties  reserved  in  the  Bill  of 
Righta  We  call  especial  attention  to  this 
sentence:  "It  would  be  much  worse  than 
convicting  an  innocent  man  for  you  to  turn 
this  defendant  loose,"  eta  We  do  not  know 
of  a  worse  condition  that  could  possibly  arise 
in  a  civilized  community  and  in  the  enlight- 
ened jurisprudence  of  this  country  than  the 
proposition  to  convict  an  innocent  man  rath- 
er than  turn  this  defendant  loose.  If  he 
should  be  innocent,  then  under  this  state- 
ment of  the  district  attorney  it  would  be 
better  to  convict-  him  than  to  turn  him  loose 
for  fear  that  in  a  week  or  two  one  of  the 
wives,  daughters,  or  sisters  of  some  Juryman 
might  be  insulted.  Expressions  like  this 
should  not  be  Indulged  in  a  courtroom,  and 
should  not  be  approved  by  either  the  trial 
or  appellate  court  The  courts  of  this  coun- 
try cannot  subscribe  as  a  part  of  its  Jutls- 
prudenoe  that  it  is  worse  to  convict  an  in- 
nocent man  than  to  return  a  verdict  of  not 
guUty  against  an  accused  person.    In  other 
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words,  apply  that  directly  to  this  case:  It 
would  be  worse  to  turn  this  defendant  loose 
for  fear  lie  migbt  ravlah  somebody  else  than 
It  would  be  to  convict  him  though  he  be  In- 
nocent If  prosecuting  officers  will  continue 
to  make  such  appeals  and  to  use  such  argu- 
ments, if  they  be  arguments,  before  a  Jury, 
it  will  be  the  duty  of  this  court  at  all  times 
under  such  circumstances  to  reverse  the 
judgment,  and  see  that  the  accused  is  con- 
victed only  nnder  the  due  process  of  the  law 
of  the  land.  Branch's  Crim.  Law,  f  62; 
Smith  V.  State,  44  Tex.  Cr.  R.  142,  68  S.  W. 
995,  100  Am.  St  Rep.  849;  Powell  ▼.  States 
70  S.  W.  218;  Thompson  v.  State,  33  Tex. 
Cr.  R.  476,  26  S.  W.  987;  Conn  v.  State,  U 
Tex.  App.  400;  and  other  cases  cited  by 
Mr.  Branch. 

The  Judgment  Is  reversed  and  the  cause  is 
remanded. 

HARPER,  J.,  and  PRENDERGAST,  P.  J. 
[3,4]  We  do  not  think  any  error  is  shown 
In  the  charge  of  the  court,  and  if  error  it 
would  be  error  in  favor  of  the  defendant, 
but  agree  to  the  reversal  of  the  case  solely 
on  the  remarks  of  the  district  attorney. 

On  Motion  for  Rehearing. 

DAVIDSON,  J.  [(]  The  state  has  filed  a 
motion  for  rehearing,  and  attaches  a  lot 
of  affidavits  attacking  a  bill  of  exceptions 
found  in  the  record.  It  is  unnecessary  to  re- 
peat this  bill  of  exceptions,  as  it  is  fully 
set  out  and  discussed  In  the  original  opin- 
ion. We  are  of  opinion  there  is  no  such 
merit  in  the  motion  for  rehearing  as  would 
authorize  or  require  this  court  to  change  its 
ruling.  The  affidavits  attached  to  the  mo- 
tion for  new  trial  cannot  be  considered. 
This  is  an  appellate  court,  and  matters  of 
the  character  sought  to  be  brought  in  re- 
view before  this  court  are  dehors  the  record 
and  not  permissible.  This  has  been  the  rule 
in  Texas,  and  was  thoroughly  gone  over  In 
the  opinion  by  Judge  Harper  in  Pye  v.  State, 
164  S.  W.  222.  The  Pye  Case  has  been  fol- 
lowed in  several  subsequent  decisions,  some 
of  which  have  been  rendered  at  the  present 
term  of  the  court 

We  are  of  opinion  that  the  bill  of  excep- 
tions is  sufficient  to  present  the  question  set 
forth  and  contained  in  It  The  bill  of  ex- 
ceptions was  presented  to  the  Judge,  and  he 
refused  it,  stating  that  he  did  not  know  what 
the  remarks  of  the  district  attorney  were, 
but  that  he  knew  the  matter  was  not  called 
to  his  attention.  Based  on  this  refusal,  ap- 
pellant proved  up  his  bUl  by  bystanders. 
This  was  In  accordance  with  the  statute.  It 
was  filed  within  the  30  days  allowed  by  law. 
There  was  no  contest  over  it,  and  no  at- 
tempt to  contest  it  in  the  court  below.  That 
contest  is  sought  to  be  made  here  by  the  affi- 
davits connected  with  the  motion  for  rehear- 
ing.    This  bill  of  exceptions  is  within  the 


provisions  of  the  statute,  and  is  almost,  if 
not  identically,  the  same  question  decided  in 
Johnson  v.  State,  42  Tex.  Cr.  R.  29H,  69  S. 
W.  898,  in  an  opinion  by  Judge  Brooks.  See, 
also,  Branch's  Crim.  Law,  |  62,  for  other 
cases. 
The  motion  for  rehearing  la  overruled. 


SUBIA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Teza&    April  1, 
1914.) 

1.  Homicide  ({  354*)— Sentxnc*  and  Pun- 
ishment—Natubb  AWD  Extent  of  Punish- 
ment. 

The  death  penalty  may  be  assessed  for  mur- 
der committed  upon  implied  malice,  as  well  as 
upon  express  malice,  where  the  evidence,  from 
the  circumstances  attendant  upon  the  crime, 
authorizes  the  Infliction  of  bo  severe  a  punish- 
ment. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  731 ;   Dec.  Dig.  (  354.*] 

2.  HOlflCIDK    ({    258*)  —  EVIDKNCK  —  Sdffi- 

cienct. 

In  a  murder  case,  evidence  held  to  sustain  a 
conviction  imposing  the  death  penalty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ji  523-632 ;  Dec.  Dig.  {  263.*] 

Appeal  from  District  Court,  Reeves  Coun- 
ty; S.  J.  Isaacks,  Judge. 

Fernando  Subia  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Winfleld  C.  Smith,  of  El  Paao,  for  appel- 
lant C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at 
death,  from  which  Judgment  he  prosecutes 
this  appeal. 

There  are  no  bills  of  exceptions  in  the  rec- 
ord, and  the  motion  for  new  trial  contains 
but  one  ground;  it  reading  as  follows: 
"Comes  now  the  defendant  Fernando  Subla, 
and  moves  the  court  to  set  aside  the  verdict 
and  Judgment  herein  rendered  on  the  26th 
day  of  February,  1914,  for  the  following 
reasons,  to  wit:  Because,  first  the  Judgment 
is  contrary  to  the  law  and  evidence;  second, 
because  the  penalty  assessed  is  not  in  ac- 
cordance with  law." 

[1 , 2]  As  to  the  second  ground  In  the  mo- 
tion, there  is  now  no  distinction  in  law  as  to 
the  punishment  affixed  to  the  crime  of  mur^ 
der  committed  upon  Implied  malice  from 
murder  upon  express  malice,  where  the  of- 
fense is  committed  since  July  1,  1913.  The 
law  was  amended  so  as  to  abolish  the  dis- 
tinction theretofore  existing,  wherein  mur- 
der was  divided  into  two  degrees,  and  the 
death  penalty  may  now  be  assessed  for  mur- 
der committed  upon  implied  malice,  where 
the  evidence,  from  the  circumstances  attend- 
ant upon  the  crime,  authorizes  the  infliction 
of  so  severe  a  punishment  That  the  evi- 
dence in  this  case  will  support  the  verdict, 
we  think,  is  amply  shown  by  the  evidence. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexes 
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T.  T.  Ifoorebead  was  marshal  of  the  city 
of  Pecos.  On  Sunday  night,  as.  he  came 
from  the  Christian  Church,  he  was  informed 
that  some  persons  were  misbehaving  In  the 
Mexican  part  of  the  town,  and  that  Sheriff 
Harrison  had  sent  him  word  to  come  on  down 
there.  He  and  Mr.  Roddy  went  together, 
and  overtook  the  sheriff  and  Mr.  Pmnty,  and 
they  went  a  part  of  the  way  together.  The 
sheriff  and  Mr.  Pmnty  were  In  an  alley, 
watching  a  house  where  some  men  bad  been 
seen  going  In.  Two  men  came  down  the 
street,  one  apparently  staggering,  when 
Mobrehead,  deceased,  said  be  would  see  who 
they  were,  and  whether  or  not  they  were 
drunk.  As  he  stepped  toward  these  two 
men,  appellant  fired,  killing  bim.  Appellant 
fired  again,  apparently  at  Mr.  Roddy,  and 
turned  and  ran.  The  sheriff  ran  out  of  the 
alley,  and  fired  at  appellant  as  he  fled,  ap- 
parently shooting  him  In  the  back,  the  ball 
glandng.  Several  more  shots  were  then 
fired  by  appellant  and  the  sheriff,  when  ap- 
pellant escaped;  but  he  was  pursued  ao 
closely  he  pulled  off  his  overcoat  and  dropped 
It  This  was  picked  up  by  Roddy,  and  when 
appellant  was  arrested  the  next  day  he  was 
wounded  In  the  back.  The  overcoat  was 
placed  on  him,  and  the  hole  In  the  overcoat 
and  the  wound  In  the  back  were  In  line  with 
each  other.  He  was  carried  to  Midland,  and 
while  there  made  a  confession  to  W.  P. 
Brady,  district  attorney.  The  confession 
reads:  "My  name  Is  Fernando  Subia.  I  shot 
T.  T.  Moorehead.  I  thought  Cbey  were  going 
to  kill  me.  I  was  with  Juan  Sablnos.  I 
thought  they  were  going  to  put  me  In  Jail. 
I  knew  Moorehead,  when  he  came  up  to  me." 
An  examining  trial  was  held,  at  which  ap- 
pellant testified,  and  on  that  trial  he  testified 
he  killed  Moorehead,  because  Charley  Gard- 
ner had  told  him  to  do  so.  On  this  trial  he 
testified  be  shot  Moorehead,  -but  claimed  he 
was  so  drunk  he  did  not  know  what  be  was 
doing.  The  evidence  further  shows  that 
prior  to  this  time  appellant  bad  been  arrested 
at  Pecos  for  disorderly  conduct,  and  would 
suggest  animosity  towards  the  officers  of  the 
law  because  of  that  fact  The  question  of 
the  drunkenness  of  appellant  in  mitigation 
of  the  pnnl^ment  was  fairly  Bubmltted  by 
the  court  to  the  Jury. 
The  Judgment  is  affirmed. 


AMERICAN  LUMBER  CO.  T.  STATE. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

March  4,  1914.     Rehearing  Denied 

March  26,  1914.) 

1.  Taxation  (|  421*)— Action  to  Collect— 
Descbiption  in  Assessment  Roll. 

The  description  of  the  land  in  an  aseesa- 
ment  roll  containing  all  that  Rev.  St  1911,  art 
7563,  requires,  except  the  survey  number,  will, 
in  an  action  to  collect  the  tax,  be  held  sufficient 
to  identify  the  land  assessed;  there  being  no 
evidence  that  there  was  more  than  one  survey 


in  the  county  in  the  name  of  the  original  gran- 
tee of  the  survey  in  question. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i|  720-72T.  729-735;    Dec.  Dig.  | 

2.  Taxation  ({  593*)— Action  to  Collect— 
Obdeb  of  Comuissionebs'  Coubt. 

Under  Rev.  St  1911,  art.  7692,  providing 
that  the  assessment  rolls  or  the  list  tarnished 
by_  the  tax  collector,  and  corrected  by  the  com- 
missioners' court  snail  in  an  action  to  collect 
taxes  be  prima  facie  evidence  that  all  the  re- 
quirements of  the  law  have  been  complied  with, 
plaintiff  in  an  action  to  collect  a  tax  need  not 
allege  or  show  the  order  of  commissioners'  court 
making  the  levy. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {$  1214-1216;   Dee.  Dig.  {  593.*] 

Appeal  from  District  Court,  Newton  Coun- 
ty;  A.  E.  Davis,  Judge. 

Action  by  the  State  against  the  American 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

F.  J.  &  0.  T.  Duff,  of  Beaumont,  and  W. 
O.  Hugglos,  of  Houston,  for  appellant  A 
Ll  Shaw,  of  Newton,  for  the  State. 

PLEASANTS,  0.  J.  This  suit  was  brought 
to  recover  state  and  county  taxes  delinquent 
for  the  years  1901  to  1905,  Inclusive,  and  as- 
sessed against  the  John  Carlton  survey  in 
Newton  county.  Appellant,  a  nonresident 
corporation,  the  owner  of  the  land,  was  made 
defendant  Defendant  answered  by  general 
demurrer  and  by  specially  excepting  to  the 
petition  on  the  ground  that  the  assessment 
shown  by  the  i)etition  did  not  sufficiently  de- 
scribe the  land  assessed  to  fix  a  lien  thereon. 
Defendant  also  denied  generally  the  allega- 
tions of  the  petition  and  specially  pleaded 
that  there  was  no  valid  assessment  of  the 
land  because  the  description  of  the  land  In 
the  assessment  was  Insufficient  to  Identify  It 
The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  Judgment  In  favor  of  plaintiff 
for  the  full  amount  of  taxes  claimed,  together 
with  Interest  penalties,  and  all  costs  of  suit 
and  for  foreclosure  of  a  tax  lien  upon  the 
tract  of  640  acres  of  land  described  in  plain- 
tiff's petition,  and  directing  that  an  order 
of  sale  issue  to  Che  sheriff  of  Newton  county 
directing  said  officer  to  seize  and  sell  said 
land  as  under  execution  to  the  highest  bidder 
for  cash,  "but  If  the  defendant,  or  their  at- 
torney, shall  at  any  time  before  the  sale,  file 
with  the  sheriff,  or  other  officer  in  whose  hands 
this  order  of  sale  shall  be  placed,  a  written 
request  that  the  property  described  therein 
shall  be  divided  and  sold  in  less  tracts  than 
the  whole,  together  with  a  description  of 
said  subdivisions,  then  such  officer  shall  sell 
the  land  in  said  subdivisions  as  the  defendant 
may  request  and  in  such  case  shall  only  sell 
as  many  subdivisions  as  near  as  may  be  to 
satisfy  this  Judgment,  interest  and  cost;  and 
after  the  payment  of  the  Judgment,  Interest 
and  cost  of  suit  herein  against  It,  the  remain- 
der of  the  purchase  price,  if  any,  shall  be  paid 
by  the  sheriff  to  the  clerk  of  this  court  to 


*For  oUkw  CUM  see  sun*  topic  and  section  NUMBER  to  Dec.  Dig.  A  Am.  Die.  Ke7-No.  8«iiea  A  Rep'r  IndexM 


Digitized  by 


Google 


468 


165  SOUTHWESTEBN  REPORTER 


CTex. 


be  retained  by  Mm  subject  to  the  order  of 
the  court  for  a  period  of  two  years,  after 
which  time  the  court  may  order  the  same 
paid  to  the  state  treasurer,  who  shall  bold 
the  same  iu  trust  to  be  paid  to  the  defend- 
ant In  the  manner  prescribed  by  law." 

Appellant's  first  assignment  of  error  is  as 
follows:  "Because  the  court  erred  In  OTer- 
rullng  and  In  falling  to  sustain  the  defend- 
ant's special  demurrer  to  the  effect  that  the 
alleged  assessment  for  the  year  1901,  1902, 
and  1903,  for  which  a  Hen  is  sought  to  be 
foreclosed,  does  not  sufficiently  describe  the 
land  to  entitle  plaintiff  to  foreclosure  of  lien 
upon  same."  The  proposition  advanced  un- 
der this  assignment  is  as  follows:  "Where  a 
segregated  portion  of  a  larger  survey  is  as- 
sessed, in  order  to  support  a  Judgment  fore- 
closing the  tax  Uen,  it  Is  necessary  that  the 
assessment  so  identify  the  land  as  to  enable 
the  owner  to  know  on  what  parcel  taxes  are 
demanded,  and  so  that,  in  a  deed  conveying 
the  land  in  satisfaction  of  the  Judgment,  the 
land  conveyed  may  be  identified." 

The  land  upon  which  the  lien  is  sought  to 
be  foreclosed  is  described  in  the  petition  as 
follows:  "All  that  certain  tract  or  parcel  of 
land  lying  and  being  situate  in  Newton  coun- 
ty, Tex.,  and  known  as  the  John  C.  Carlton 
C40-acre  survey,  abstract  No.  69,  certificate 
No.  45,  patent  No.  464,  vol.  2." 

The  allegations  in  regard  to  the  assessment 
are  as  follows:  "Plaintiff  avers  that  said 
taxes  were  duly  and  legally  assessed  for  each 
of  the  years  hereinbefore  stated  against  said 
land  and  each  and  every  tract  thereof  as  pro- 
vided by  law ;  that  the  defendant  owns  said 
land  or  claims  some  right,  title,  or  interest 
therein,  but  has  wholly  failed  and  refused  to 
pay  the  said  taxes  or  any  part  thereof,  and 
same  are  now  delinquent  Plaintiff  further 
avers  that  the  tax  collector  of  said  Newton 
county  has  in  all  things  complied  with  the 
provisions  of  the  aforesaid  amended  act,  and 
all  other  laws  relating  thereto ;  and  in  com- 
pliance therewith  did  make  a  list  of  the  lands 
and  lots  on  which  on  the  31st  day  of  March 
of  each  year  for  which  the  state  and  county 
taxes  for  the  preceding  year  remained  unpaid, 
and  which  delinquent  lists  include  the  years 
hereinbefore  mentioned,  charging  against  the 
same  all  taxes  and  penalties  assessed  against 
the  owner  thereof;  that  for  each  year  he 
made  said  lists  in  triplicate  and  presented 
the  same  to  the  commissioners'  court  of  said 
Newton  county  for  the  examination  and  cor- 
rection of  any  errors  that  may  have  appear- 
ed therein.  Plaintiff  avers  that  the  commis- 
sioners' conrt  of  said  Newton  county  duly  and 
regularly  examined  each  of  said  lists  for  the 
corrections  of  errors  and  approved  the  same ; 
that  the  said  tax  collector  filed  one  copy  of 
each  of  such  approved  lists  with  the  county 
clerk  of  said  county,  retained  one  copy  there- 
of to  be  by  him  preserved  in  his  ofDce,  and 
forwarded  one  copy  of  each  of  such  approved 
lists  to  the  comptroller  with  his  annual  set- 


tiement  reports;  that  each  of  the  said  lists 
embraced  said  lands  and  lots  and  includes  the 
several  sums  due  for  taxes,  as  aforesaid  as- 
sessed and  due  on  said  lands,  being  a  lien  up- 
on each  tract  or  lot,  as  hereinbefore  describ- 
ed, by  reason  of  such  delinquency;  and  that 
the  taxes  herein  above  set  out  for  wbidi  the 
lands  and  the  owner  thereof  at  the  date  of 
the  respective  levies  and  assessments  were 
and  are  delinquent,  and  which  have  not  l>een 
paid,  is  a  correct  list  and  statement  thereof, 
and  In  accordance  with  the  entry  upon  the 
tax  collector's  list  as  corrected  and  approved 
by  said  commissioners'  court.  Plaintiff  fur- 
ther avers  that  the  commissioners'  court  of 
said  Newton  county  caused  the  said  corrected 
list  to  be  advertised  and  published  as  required 
and  provided  for  In  said  act,  which  publica- 
tion was  duly  made  and  perfected  prior  to  the 
institution  of  this  suit  Plaintiff  attaches 
a  copy  of  said  list,  marked  'Exhibit  A,'  to  this 
petition,  to  the  extent  only  as  same  Is  rele- 
vant to  the  lands  and  taxes  herein  set  forth, 
and  refers  to  same,  and  asks  that  it  be  made 
a  part  hereof." 

Exhibit  A  attached  to  said  petition  shows 
that  for  the  year  1901  there  was  assessed  in 
the  name  of  "Unknown  Owner"  320  acres  of 
the  John  C.  Carlton,  original  grantee,  ab- 
stract No.  69,  certificate  No.  45,  and  said 
320  acres  were  delinquent  for  said  year. 
For  1902  it  shows  an  assessment  in  the  name 
of  "Unknown  Owners"  of  2S9  acres  of  the 
survey  described  as  above  by  abstract  and 
certificate  numbers  and  name  of  original 
grantee,  and  that  said  289  acres  were  de- 
linquent for  said  year.  It  also  shows  for 
said  year  an  assessment  of  320  acres  of  said 
survey  in  the  name  of  Mrs.  W.  H.  Ford,  and 
that  said  320  acres  were  also  delinquent  for 
that  year.  For  1903  an  assessment  of  320 
acres  is  shown  in  the  name  of  Mrs.  Ford 
and  320  acres  in  the  name  of  "Unknown  Own- 
ers," both  of  which  are  shown  delinquent 
For  the  years  1904  and  1905  the  whole  C40 
acres  are  shown  to  have  been  assessed  in  the 
name  of  "Unknown  Owners"  and  delinquent 
for  eadi  of  said  years.  The  exhibit  shows 
the  amount  of  taxes,  costs,  and  jjenalties 
due  under  each  of  said  assessments,  and,  as 
before  stated,  the  assessments  for  each  year 
give  the  abstract  and  certificate  number  and 
the  name  of  original  grantee. 

[1]  We  think  the  description  of  the  land 
as  shown  on  the  assessment  rolls  is  sufficient 
It  contains  all  that  the  statute  requires 
(arttde  7563,  Bev.  St  1911),  except  the  sur- 
vey number,  and  the  absence  of  that  number 
would  not  prevent  an  identification  of  the 
survey  and  the  land  assessed,  when  there 
is  no  evidence  that  there  was  more  than  one 
survey  in  the  county  In  the  name  of  tiie 
original  grantee  of  this  survey.  It  would  be 
impracticable  ta  require  that  assessors  place 
upon  their  rolls  a  more  minute  description  of 
the  land  assessed  by  them  than  that  prescrib- 
ed by  the  article  of  the  statute  before  men- 
tioned, which  only  requires  that  the  survey 
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be  Identlfled  and  the  number  of  acres  as- 
sessed stated. 

In  support  of  the  contention  that  .the  as- 
aes.'^ment  was  void  because  the  description 
therein  given  of  the  land  assessed  wa.s  in- 
suffldent  to  Identify  It,  appellant  cites  the 
cases  of  Morgan  v.  Smith,  70  Tex.  637,  8 
S.  W.  528,  and  State  v.  Farmer,  94  Tex. 
282,  59  S.  W.  541.  The  first  of  these  cases 
Involved  the  validity  of  a  peremptory  sale 
by  a  tax  assessor  of  unrendered  land,  and 
In  snch  cases  our  courts,  In  order  to  re- 
lieve the  owner  from  the  loss  of  his  property 
for  a  debt  which  was  usually  an  Insignificant 
part  of  the  value  of  the  property,  seized  up- 
on any  plausible  grounds  for  setting  such 
qales  aside.  The  same  strictness  In  the  pro- 
cedure leading  up  to  the  sale  Is  not  required 
to  protect  the  owner  when  such  sale  Is  by 
IndlQlal  decree  in  a  snit  to  which  the  owner 
Is  a  party  and  can  present  any  available  de- 
fense to  the  enforcement  of  the  tax  Hen. 

In  the  Farmer  Case  a  latent  ambiguity  In 
the  description  was  developed  by  the  evidence, 
which  showed  that  there  were  two  tracts  of 
land  In  the  county  to  which  the  description 
given.  In  the  assessment  would  apply,  and 
it  could  not  be  determined  upon  which  tract 
the  assessment  was  made.  No  such  question 
Is  presented  In  this  case. 

Neither  the  assignment  nor  the  proposition 
raises  any  question  as  to  the  suSfidency  of 
the  description  given  In  the  assessment  rolls 
to  identify  the  land  assessed  as  that  upon 
which  the  Hen  Is  sought  to  be  foreclosed,  but 
the  contention  Is  that  the  assessment  is  void 
because  the  description  Is  Insufficient  to  Iden- 
tify any  land.  We  do  not  think  this  conten- 
tion shonld  be  sustained. 

[2]  It  is  further  contended,  under  an  ap- 
propriate assignment,  that  the  Judgment  for 
the  county  taxes  claimed  in  the  petition  can- 
not be  sustained  because  It  was  not  shown 
that  a  levy  of  such  taxes  was  made  by  the 
county  commissioners'  court.  The  delinquent 
assessment  roll  Introduced  in  evidence  shows 
these  taxes. 

Article  7692  of  the  Revised  Statutes  pro- 
vides that  the  assessment  rolls  or  the  list 
furnished  by  the  tax  collector  and  correct- 
ed by  the  commis-sloners'  court  (as  said .  rolls 
and  list  are  shown  to  have  been  In  this  case) 
shall  In  all  suits  brought  to  r^over  de- 
linquent taxes  be  "prima  facie  evidence  that 
all  the  reqalrements  of  the  law  have  been 
complied  with  by  the  officers  or  courts  charg- 
ed yrith  any  duty  thereunder  as  to  the  regu- 
larity' of  listing,  assessing,  and  levying  all 
taxes  therein  mentioned,  and  reporting  as  de- 
linquent any  real  estate  whatsoever,  and 
that  the  amount  alleged  against  said  real  es- 
tate is  a  true  and  correct  charge."  Under 
this  provision  of  the  statute  It  was  not  neces- 
sary for  the  plaintiff  to  show  the  order  of 
the  commissioners'  court  making  the  levy, 
but  the  Inclusion  of  such  taxes  In  the  list  or 
delinquent  roll   was   prima   fade   evidence 


of  the  fact  that  they  had  been  properly 
levied. 

This  disposes  of  the  questions  raised  by  ap- 
pellant's brief,  and  our  conclusions  upon 
these  questions  require  an  affirmance  of  the 
Judgment 

Affirmed. 


EMERSON  et  aL  v.  PATE  et  al. 

(Ck>urt  of  Civil  Appeals  of  Texas.    Galveston. 

March  26,  1914.) 

1.  Deeds  (f  108»)— Effect— Time. 

It  is  the  duty  of  the  court,  if  possible,  to 
give  effect  to  the  intention  of  the  maker  of  a 
deed,  if  it  appears  to  have  been  bis  intention  that 
it  should  taJce  effect  on  his  death,  subject  to 
the  qualification  that  such  iotention  must  be 
gathered  from  the  face  of  the  instrument. 

[Ed.  Note. — For  other  cases,  see  Deeds.  Cent. 
Dig.  fS  294-308;   Dec.  Dig.  §  108.*] 

2.  WlIXS   (S  88*)— ChABAOTBB  of  iNfSriBUMENT 

-7-Deed  OB  Will. 

An  instrument,  in  form  a  deed,  purporting 
to  convey  land  to  the  grantor's  daughter,  having 
been  delivered  and  recorded  as  a  deed,  may  not 
l>e  construed  to  be  a  will  because  of  a  clause 
that  it  was  agreed  that  the  deed  and  land  should 
be  held  in  the  grantors'  possession  as  a  home- 
stead until  their  death. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  208-217 ;   Dec.  Dig.  fr  88.*] 

3.  Deeds     (|     143*)— Ookbtbuotion— Bbtatb 
Conveyed — Statutes. 

Sayles'    Ann.    Clv.    St.    1807,    art.    627, 

&rovides  that  every  estate  in  lands  which  shall 
s  granted,  though  other  words,  necessary  at 
common  law  to  transfer  estate  in  tee,  b^  not  add- 
ed, shall  be  deemed  a  fee  simple,  if  a  less  estate 
be  not  limited  by  express  words  or  do  not  appear 
to  have  tieen  granted,  conveyed,  or  devised  by 
construction  or  operation  of  law.  Held  that, 
where  a  deed  conveying  certain  real  estate  to  the 
grantors'  daughter  contained  a  clause  that  it 
should  be  held  in  the  grantors'  possession  and 
the  property  occupied  by  them  as  a  home  until 
their  death,  such  clause  did  not  reserve  any 
estate  in  the  grantors,  but  the  deed  passed  the 
fee  to  the  daughter,  subject  to  a  mere  right  of 
occupancy  in  the  grantors  as  a  homestead  for 
lUe. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  $S  453-455,  465-468 ;  Dec  Dig.  §  143.*] 

4.  Tbesfass  to  Try  Title  (|  6*)— Right  of 
Action. 

The  owner  of  the  fee  may  maintain  trespass 
to  try  title  as  against  defendants,  who,  without 
title,  are  asserting  an  adverse  claim  to  the  land, 
in  which  the  owner  may  recover  judgment  for 
the  land,  and  also  damages  sustained  by  reason 
of  the  cutting  of  timber  by  defendants,  and' 
an  injunction  restraining  them  from  taking  oth- 
er timber  from  the  land. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §§  5-9,  15,  16 ;  Dec.  Dig. 
S6.»] 

5.  Logs  and  Loogino  (I  2*)— Right  of  Pos- 
session—Cutting  Timber. 

Where  grantors,  in  a  deed  to  their  daugh- 
ter, reserved  only  a  right  to  occupy  the  land  as 
their  home  until  their  death,  they  did  not,  by 
virtue  of  such  reservation,  enjoy  the  right  to 
cut  timber  from  the  land  or  to.  authorize  others 
to  do  so. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Ijogging,  Cent.  Dig.  §§  1-6;  Dec.  Dig.  §  2.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  A.  E.  Davis,  Judge. 
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Trespass  to  try  title  by  lizzie  W.  li.  Pate 
and  others  against  Vlck  Emerson  and  otbera 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Hamilton  &  Hamilton  and  J.  W.  Mlnton,  all 
of  HemphUl,  for  appellants.  E.  P.  Padgett, 
of  Hemphill,  for  appellees. 

McMBANS.  J.  This  is  an  acUon  of  tres- 
pass to  try  title,  brought  by  Mrs.  Liszle  W. 
L.  Pate  and  her  husband,  W.  F.  Pate,  against 
Vlck  Emerson,  J.  R.  Harris,  Robert  Henry, 
J.  A.  Watson,  A.  D.  HamUton,  J.  W.  Mlnton, 
and  the  Gulf,  Colorado  &  Santa  F6  Railroad 
Company,  for  the  recovery  of  84  acres  of  the 
BUJah  Clark  survey  of  land  In  Sabine  county, 
and  for  damages  for  cutting  and  taking  tim- 
ber therefrom,  and  for  injunction  restraining 
defendants  from  further  cutting  and  remov- 
ing the  timber.  A  temx)orary  injunction  was 
granted  in  the  terms  of  the  prayer.  The  de- 
fendant yick  Emerson  disclaimed,  and  the 
other  defendants  answered  by  general  denial 
and  plea  of  not  guilty.  The  case  was  tried 
before  the  court  without  a  jury  and  resulted 
in  a  Judgment  for  the  plaintifCs  for  the  land, 
and  for  $110.89  for  damages,  and  perpetuat- 
ing the  injunction,  from  which  Judgment  the 
defendants  have  appealed. 

The  material  facts  introduced  upon  the 
trial  on  the  issues  involved  on  this  appeal  are 
as  follows:  D.  M.  Cooper  and  wife,  O.  B. 
Cooper,  were  th6  common  source  of  title,  and 
on  November  29,  1904,  were  the  owners  of 
the  land  in  controversy,  and  were  then  living 
on  the  land,  which  was  a  part  of  a  tract  of 
500  acres  owned  by  them.  On  said  date  they 
sent  for  L.  C.  Whittlesey,  a  Justice  of  the 
peace,  and  had  him  to  prepare  several  deeds 
conveying  certain  parcels  of  land  out  of  the 
500-acre  tract  to  their  children,  one  of  which 
was  a  deed  conveying  to  their  daughter,  Mrs. 
Lizzie  W.  Ia  Pate,  the  appellee,  the  84  acres 
in  controversy,  which  deed  the  said  D.  M. 
Cooper  and  wife  duly  signed  and  acknowledg- 
ed before  the  said  Whittlesey,  as  ex  officio 
notary  public.  This  deed  was  in  the  regular 
form  prescribed  by  the  statute,  except  that 
immediately  following  the  description  of  the 
tract,  and  immediately  preceding  the  clause 
of  general  ■  warranty,  the  following  words 
were  inserted:  "And  it  is  further  agreed  that 
this  deed  and  conveyance  of  the  within  de- 
scribed tract  of  land  is  to  be  held  in  our 
possession  and  occupied  by  ns  as  a  home  until 
our  death."  Whittlesey,  not  having  his  no- 
tarial seal  with  him,  took  the  deed  home  with 
him,  and  after  affixing  his  seal  delivered  the 
deed  to  the  county  clerk,  who  filed  the  same 
for  record,  and  afterwards,  on  December  7, 
1904,  duly  recorded  the  same  in  the  deed  rec- 
ords of  Sabine  county,  in  volume  T,  on  pages 
140  and  141.  Whittlesey  could  not  remember 
whether  the  grantors  directed  him  to  deliver 
the  deed  to  the  county  clerk  for  record. 

On  the  18th  day  of  July,  1905,  D.  M.  Cooper 
and  wife,  O.  B.  Cooper,  executed  a  general 


warranty  deed  conveying  to  their  son,  6.  W. 
Cooper,  the  same  84  acres  described  in  their 
deed  to  appellee  Mrs.  Pate.  The  description 
given  in  this  deed  is  as  follows:  "Eighty-four 
acres  of  land  heretofore  deeded  hy  us  to  Liz- 
zie W.  L.  Pate,  on  the  29th  day  of  November 
1904,  and  recorded  in  the  deed  records  of 
Sabine  county,  Texas,  in  volume  T  on  pages 
140  and  141,  to  which  said  deed  and  the  rec- 
ord thereof  reference  is  here  made  for  a  com- 
plete description  of  this  tract  of  land."  In 
this  deed,  immediately  following  this  descrip- 
tion, the  following  language  was  inserted: 
"Hereby  revoking  any  and  all  deeds  hereto- 
fore given  by  us  because  there  was  no  consid- 
eration whatever  paid  to  us  as  stated  in  the 
said  deed,  and  said  deeds  were  only  given  to 
express  our  wills  at  our  death."  The  other 
defendants  claim  through  mesne  conveyances 
under  O.  W.  Cooper. 

D.  M.  Cooper  died  in  1906,  but  O.  B.  Coop- 
er, his  widow,  still  lives,  and  in  1906,  after 
the  death  of  her  husband,  moved  off  of  the 
land  and  has  never  returned. 

Under  an  assignment  of  error  complain- 
ing of  the  refusal  of  the  court  to  grant  their 
motion  for  a  new  trial,  appellants  present 
three  propositions  as  follows:  <1)  "The  in- 
strument relied  upon  by  the  plaintiffs  was 
testamentary  in  character,  and  is  not  suffi- 
cient to  support  plaintiffs'  claim  for  title  to 
the  land  in  a  suit  of  trespass  to  try  title;" 
(2)  "it  is  the  duty  of  the  court,  if  possible, 
to  give  effect  to  the  intention  of  the  maker, 
if  it  appears  to  have  been  his  intention  that 
it  should  take  effect  on  his  death;"  and  (8) 
"the  deed  from  D.  M.  Cooper  and  wife  to 
Idzzie  W.  L.  Pate  did  not,  at  most,  convey 
more  than  an  estate  in  futuro,  and  ttierefore 
would  not  support  an  action  of  trespass  to 
try  title  and  Injunction  during  the  lifetime 
of  either  of  the  grantors,  who  had  reserved 
a  life  estate  in  the  lands  conveyed." 

[1]  The  soundness  of  the  second  proposi- 
tion may  be  conceded,  if  there  be  added  that 
the  intention  of  the  maker  should  be  gathered 
from  the  face  of  the  Instrument  The  Inten- 
tioh  so  determined  Is  of  primary  importance. 

[2]  The  deed  from  D.  M.  Cooper  and  wife 
to  Mrs.  Pate  appears  on  its  face  to  be  a 
deed,  was  signed  by  the  grantors  without 
witnesses,  and  acknowledged  as  a  deed.  In 
the  deed  afterwards  made  by  the  grantors 
conveying  the  same  land  to  G.  W.  Cooper, 
they  refer  to  it  as  a  deed,  and  refer  to  the 
book  In  which  it  had  been  recorded  as  the 
"deed  records,"  and  their  attempted  revoca- 
tion is  of  it  as  a  deed  and  not  a  will.  It  has 
all  of  the  characteristics  of  a  deed  and  none 
of  a  will;  and,  gathering  the  Intention  of  the 
grantors  from  the  language  of  the  instru- 
ment, it  was  a  deed  and  not  a  will,  and  was 
not  even  testamentary  in  character.  McLain 
V.  Oarrtson,  39  Tex.  Civ.  App.  431,  88  S.  W. 
484,  89  S.  W.  284. 

[3]  Being  a  deed,  then,  did  it  pass  the  ti- 
tle to  the  land  in  preesenti,  or  did  It  retain 
the  title  in  grantors  until  their  death?    Tills 
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also  mD8t  be  determined  from  the  face  of 
the  Instrument.  Article  627,  Sayles'  Civil 
Statntee,  provides:  "Every  estate  In  lands 
which  shall  hereafter  be  granted,  conveyed 
or  devised  to  one,  although  other  words  here- 
tofore necessary  at  common  law  to  transfer 
an  estate  In  fee  simple  be  not  added,  shall 
be  deemed  a  fee  simple^  If  a  less  estate  be 
not  limited  by  express  words  or  do  not  ap- 
pear to  have  been  granted,  conveyed  or  de- 
vised by  construction  or  operation  of  law." 
It  is  clear,  we  think,  that  by  the  deed  in 
question  a  fee-simple  estate  In  the  84  acres  \ 
was  vested  in  Mrs.  Pate,  unless  the  Insertion  | 
in  the  deed  of  the  words,  "and  it  la  further 
agreed  that  this  deed  and  conveyance  of  the 
within  described  tract  of  land  te  to  be  held 
in  our  possession  and  occupied  by  us  as  a 
home  until  our  death,"  has  the  effect  to  limit 
the  grant  or  unless  by  construction  or  opera- 
tion of  law  it  can  be  said  a  less  estate  was 
granted. 

No  qnestion  is  made  upon  this  appeal  of 
want  of  consideration  or  of  sufficiency  of 
consideration  to  support  the  conveyance,  nor 
1b  there  any  question  as  to  the  delivery  of 
the  deed  by  the  grantors  to  the  grantee.  For 
the  purpose  of  this  appeal  it  may  be  assum- 
ed that  the  grantee  paid  a  valuable  considera- 
tion, and  that  the  deed  was  delivered  by 
the  grantors  to  her.  Clearly  the  language 
quoted  above  did  not  in  any  way  limit  the 
estate  granted,  for  the  fee-simple  title  was 
expressly  granted  by  the  clear  and  unmistak- 
able language  of  the  deed  Itself.  At  most  It 
only  reserved  to  the  grantors  the  right  of 
possession  as  a  home  during  the  remainder 
of  their  lives,  while  the  deed  vested  the  ab- 
solute title  in  appellee  in  prsesenti.  Under 
this  reservation  Cooper  and  wife  did  not  re- 
tain  a  life  estate,  nor  did  the  deed  convey 
an  estate  to  commence  in  future,  but  the  fee- 
simple  title  immediately  passed  thereby,  and 
the  grantee's  rights  in  the  land  became  at 
once  superior  to  that  of  the  grantors,  with 
the  single  exception  of  the  homestead  right, 
which  the  grantors  reserved.  It  follows  that, 
as  the  title  had  passed  out  of  D.  M.  Cooper 
and  wife  at  the  time  they  attempted  to  con- 
vey the  land  to  Q.  W.  Cooper,  the  latter  ac- 
quired no  title  by  reason  of  the  execution  of 
the  deed  to  him,  and  therefore  he  could  not 
by  his  deed  pass  title  to  the  other  defendants 
who  claim  under  him. 

[4]  Without  discussing  Mrs.  Pate's  right  to 
the  possession  upon  the  death  of  her  father 
and  the  abandonment  of  possession  by  her 
mother,  we  think  it  sufficient  to  say,  in  con- 
ctnslon,  that  Mrs.  Pate,  as  the  owner  of  the 
fee,  had  the  right  as  against  the  defendants, 
who  are  asserting  an  adverse  claim  thereto, 
and  who  are  without  title,  to  maintain  an 
action  for  the  recovery  of  the  land,  and  for 
the  damages  sustained  by  reason  of  the  tak- 
ing by  them  of  the  timber,  and  for  Injunction 
to  restrain  them  from  taking  other  timber 
therefrom. 


[5]  The  tiUe  to  the  timber  passed  with  the 
title  to  the  land,  and  the  right  of  possession 
reserved  by  the  Coopers  gave  them  no  title 
thereto,  nor  right  to  sell  or  otherwise  dis- 
pose of  the  same,  and  if,  at  the  time  this 
suit  was  brought  and  prosecuted  to  Judgment, 
Mrs.  Cooper  still  had  a  homestead  right  in 
the  property,  the  title  to  both  the  land 
and  timber  being  in  Mrs.  Pate,  she  had  the 
right,  not  only  to  maintain  her  suit  for  the 
recovery  of  the  land  as  against  defendants, 
but  to  require  them  to  respond  in  damages 
for  the  wrongful  taking  of  the  timber  belong- 
ing to  her  and  to  restrain  them  from  fur- 
ther damaging  her  estate  in  this  way. 

The  Judgm^t  of  the  court  below  ia  af- 
firmed. 

Affirmed. 


EMERSON  et  al.  v.  RICE  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

March  26,  1914.) 

Appeal  from  District  Court,  Sabine  County: 
A.  fi.  Davis,  Jadge. 

Action  by  Mrs.  Berintha  H.  Rice  and  others 
against  Tick  Emerson  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.    Affirmed. 

Hamilton  &  Hamilton  and  J.  W.  Minton,  all 
of  Hemphill,  for  appellants.  £.  P.  Padgett,  of 
Hemphill,  for  appellees. 

McMEANS,  J.  This  is  a  companion  case  to 
Emerson  v.  Pate,  166  S.  W.  469,  this  day  decid- 
ed. The  facts  in  both  cases  are  the  same,  ex- 
cept that  in  this  case  there  wag  a  different  gran- 
tee, and  a  different  tract  of  land  was  conveyed. 
The  recitals  in  the  deeds  from  the  Coopers  to 
Mrs.  Rice,  and  from  the  Coopers  to  G.  W.  Coop- 
er, quoted  in  Emerson  v.  Pate,  are  the  game,  and 
the  assignment  of  error,  and  propositions  there- 
under, and  the  questions  of  law  involved  in 
both  appeals  are  identical. 

For  the  reasons  given  in  the  Pate  Case,  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 


WOOD  et  al.  v.  SMITH. 

(Conrt  of  Civil  Appeals  of  Texas.    Galveston. 
March  3,  1914.) 

1.  Homestead  (|  96*)— Vendob's  Lien— Lia- 

BILITT. 

Neither  a  vendee  nor  his  grantee  can  ac- 
quire homestead  rights  as  against  a  vendor's  lien 
reserved  in  a  note  given  by  the  purchaser  for 
part  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §S  147-153 ;  Dec.  Dig.  {  96.*] 

2.  Homestead  ({  96*)— Deed  of  Tbust. 

Where  a  deed  of  trust  was  executed  as  ad- 
ditional security  for  the  payment  of  a  vendor's 
lien  note,  it  was  not  avoided  by  the  fact  that 
the  property  was  used  by  the  purchaser  and  his 
wife  ag  a  homestead  on  the  day  the  deed  was 
executed  and  delivered. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  147-153 ;    Dec.  Dig.  {  96.*] 

8.   VESDOB   AMD   PUBCHASBB   ({   231*)— NOTICE 

—Innocent  Pubohaser. 

Where  a  deed  of  trust  was  executed  as 
further  security  to  a  vendor's  lien  note,  and, 
the  purchaser  having  made  default,  the  trustee 
executed  a  deed  pursuant  to  a  sale  to  the  bene- 
ficiary, which  was  on  record  when  the  original 
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parchaser  conveyed  the  land  to  another,  the  lat- 
ter was  charged  with  notice  of  the  trustee's  fore- 
closure deed,  and  was  not  an  innocent  purchaser 
for  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  43,  65,  487,  513-638 ; 
Dec.  Dig.  S  231.*] 

4.   SUBKOGATIOW    (|    23*)— DiscnABOi    OF   In- 
CUMBBANCE. 

W.  and  wife  purchased  vacant  property  for 
$1,475,  and  executed  a  vendor's  lien  note  for 
$1,450 ;  it  being  agreed  that  $1,100  was  to  rep- 
resent the  cost  of  a  bouse  to  be  constructed  by  a 
contractor  selected  by  the  purchasers,  for  which 
the  vendor  was  to  pay.  The  purchasers  exe- 
cuted to  the  contractor  a  mechanics*  lien  and, 
after  the  house  was  built,  occupied  the  same  as 
their  home.  The  $1,100  was  paid  by  the  vendor, 
and  the  purchasers  executed  a  deed  of  trust  to 
the  vendor  as  further  security  for  the  payment 
of  the  original  note,  but  the  mechanics'  lien  con- 
tract was  never  assigned  to  the  vendor.  Held, 
that  the  deed  of  trust  was  a  valid  lien,  and  the 
vendor  was  entitled  to  subrogation  to  the  rights 
of  the  contractor  under  the  lien  contract,  with- 
out reference  to  its  assignment. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  {{  60-66;   Dec.  Dig.  {  23.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Wm.  Masterson,  Judge. 

Trespass  to  try  title  by  Brooke  Smith 
against  G.  L.  Wood  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

See,  also,  141  S.  W.  795. 

J.  F.  Parris,  of  Houston,  for  appellants. 

PLEASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  appellee 
against  the  appellants  O.  L.  Wood  and  wife, 
Kdna  Wood,  to  recover  title  and  the  posses- 
sion of  lot  No.  4  and  the  south  half  of  lot 
No.  3  In  block  No.  29  of  Brooke  Smith  addi- 
tion to  the  city  of  Houston.  At  the  time  the 
suit  was  filed,  a  writ  of  sequestration  was 
sued  out  by  plaintiff,  and  the  property  taken 
In  possession  by  the  sheriff  thereunder,  but 
it  was  subsequently  replevied  by  the  defend- 
ants. The  defendants  answered  by  general 
and  special  exceptions  and  plea  of  not  guilty, 
and  also  specially  pleaded  outstanding  title 
In  Robert  C.  Maea  They  further,  by  cross- 
action,  sought  to  recover  damages  against 
the  plaintiff  for  wrongfully  sequestrating  the 
property. 

This  is  the  second  appeal  of  this  cause. 
On  the  former  appeal  a  Judgment  of  the  court 
below  in  favor  of  plaintiff  was  reversed,  and 
the  cause  remanded.  Vide  Wood  v.  Smith, 
141  S.  W.  795.  After  this  Judgment  of  rever- 
sal was  rendered,  and  before  the  trial  from 
which  this  appeal  is  prosecuted,  defendants 
Wood  and  wife  conveyed  the  property  to  John 
Bowerman  and  wife.  Addle  Bowerman.  By 
an  amended  petition  Bowerman  and  wife 
were-  made  parties  defendant.  These  de- 
fendants answered  by  plea  of  not  guilty. 
The  trial  in  the  court  below  without  a  Jury 
resulted  In  a  Judgment  In  favor  of  plaintiff 
against  all  of  the  defendants  for  the  land  in 
controversy  and  for  the  sum  of  $450  rents. 


No  statement  of  facts  has  been  brought 
up  with  the  record,  but  the  trial  Judge,  at 
the  request  of  appellants,  filed  conclusions 
of  fact  and  law.  The  material  facts  found 
by  the  trial  Judge  are  as  follows: 

"On  the  8th  day  of  April,  1907,  the  plaintiff 
Brooke  Smith  who  was  then  the  owner  of 
and  in  the  possession  of  the  above-described 
property  herein  sued  for,  same  being  thai 
vacant  property,  by  his  general  warranty  deed 
of  said  date  conveyed  said  proi)erty  to  de- 
fendants G.  L.  Wood  and  Edna  Wood  for  the 
sum  of  $1,476,  of  which  consideration  the 
sum  of  $25  was  cash  paid,  and  the  remainder 
evidenced  by  one  promissory  vendor's  lien 
note,  of  even  date,  for  the  sum  of  $1,460, 
bearing  8  per  cent,  interest,  payable  annual- 
ly, the  principal  of  said  note  payable  in  in- 
stallments of  $25  each,  one  payable  each 
month  on  the  8th  day  of  month;  payment  of 
said  note  being  secured  by  vendor's  lien  on 
the  premises  conveyed  by  the  plaintiff,  Brooke 
Smith. 

"At  the  time  of  said  sale  and  conveyance 
It  was  agreed  and  i^nderstood  by  and  between 
the  plaintiff,  Brooke  Smith,  and  the  defend- 
ants Q.  L.  Wood  and  wife  tii&t  for  the  above 
consideration  of  $1,475  the  plaintiff,  Brooke 
Smith,  should  build  for  the  defendants  Wood 
and  wife  a  residence  upon  said  premises  to 
cost  $1,100;  it  being  In  their  contemplation 
that  Brooke  Smith  should  not  himself  build 
said  house,  but  that  the  same  should  be  built 
by  some  contractor  to  be  selected  by  said  de- 
fendants, they  to  execute  a  mechanic's  Uen 
upon  said  property  to  said  contractor  so  se- 
lected, and  the  said  mentioned  sum  therefor 
to  be  paid  for  by  the  plaintiff,  Brooke  Smith. 
Thereafter,  on  the  9th  day  of  April,  1907,  the 
defendants  Wood  and  wife  selected  a  con- 
tractor to  build  said  residence,  to  wit,  R.  G. 
&  E.  I.  Bruuson,  and  executed  and  delivered 
to  said  Brunsons  a  mechanic's  lien  upon  said 
property  to  secure  said  $1,100 ;  said  mechan- 
ic's lien  being  regular  in  form  and  duly  ac- 
knowledged in  accordance  with  law  by  both 
G.  L.  Wood  and  Edna  Wood.  Said  residence 
was  built  upon  said  premises  by  said  Brun- 
sons, in  accordance  with  the  terms  of  their 
said  contract,  whereupon  Wood  and  wife 
occupied  the  same  as  their  home.  No  part 
of  said  $1,100  for  the  building  of  said  prem- 
ises was  ever  paid  or  Intended  to  be  paid  by 
defendants  Wood  and  wife;  but  the  plaintiff, 
Brooke  Smith,  in  accordance  with  said  agree- 
ment and  understanding  between  himself  and 
the  defendants  Wood  and  wife,  paid  to  said 
Brunsons  the  whole  of  said  contract  price 
of  $1,100  for  the  building  of  said  residence, 
whereupon  the  defendants  Wood  and  wife  ex- 
ecuted their  deed  of  trust,  dated  May  11, 
1907,  properly  acknowledged  according  to 
law  by  both,  conveying  said  property  to 
George  V.  Archer,  trustee,  for  the  use  and 
benefit  of  plaintiff,  Brooke  Smith,  as  further 
security  for  the  payment  of  said  $1,450  note, 
they  at  said  date  occupying  the  same  as  their 
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borne,  which  said  deed  of  trust  was  duly 
placed  of  record  on  the  18th  day  of  Decem- 
ber, 1907.  No  assignment  of  said  mechanics 
lien  was  ever  made  from  the  said  Brunsons 
to  the  plalntlfr,  Brooke  Smith. 

"Defendants  Wood  and  wife  made  default 
In  several  payments  on  said  note  prior  to  the 
month  of  October,  1909,  and  they  made  de- 
fault In  all  payments  due  thereon  subsequent 
to  said  month  of  October,  1909,  whereupon 
Brooke  Smith,  after  total  default  on  said  note 
according  to  its  terms,  duly  requested  said 
trustee.  Archer,  to  make  sale  of  said  proper- 
ty under  said  trust  deed,  and  the  property 
\\-as  regularly  advertised  for  sale,  offered  for 
sale,  and  sold  by  said  trustee,  in  accordance 
with  the  terms  of  said  trust  deed,  on  the  first 
Tuesday  in  February,  1910,  and  said  trustee 
thereupon  executed  proper  deed  therefor  to^ 
plaintiff ;  said  deed  being  dated  February  5, 
1910,  and  was  duly  placed  of  record  in  record 
of  deeds  for  Harris  county,  Tex.,  on  the  same 
day. 

"No  sum  of  money  was  tendered  into  this 
court,  nor  offer  to  do  equity  made  by  any 
of  the  defendants  in  this  cause.  The  rental 
value  of  said  premises,  as  agreed  upon  by 
the  parties,  plaintiff  and  defendants.  Is  $12JS0 
for  each  and  every  month  during  the  pend- 
ency of  this  suit." 

Upon  these  facts  the  learned  trial  judge 
based  the  following  conclusions  of  law: 

[1  ]  "The  vendor's  Hen  and  superior  title  to 
said  premises  having  been  reserved  by  the 
plaintiff,  Brooke  Smith,  in  his  conveyance  of 
said  property  to  the  defendants  G.  L.  Wood 
and  Edna  Wood,  husband  and  wife,  to  secure 
the  payment  of  said  mentioned  note  of  $1,450, 
the  said  superior  title  thereto  remained  in 
him  until  said  note  was  fully  paid  and  satis- 
fled,  and  no  title  as  against  his  superior  title 
thus  reserved  passed  to  either  the  defendants 
G.  L.  Wood  and  wife,  or  John  Bowerman  and 
wife,  and  they  could  claim  no  homestead 
rights  as  against  same.  Jackson  v.  Ivory,  30 
S.  W.  716,  718;  Wright  v.  McCampbell,  82 
Tex.  388, 18  S.  W.  706 ;  Jones  v.  Male,  26  Tex. 
Civ.  App.  181,  62  S.  W.  827;  Bayless  v.  Stand- 
ard Savings  &  Loan  Ass'n,  39  Tex.  Civ.  App. 
353,  87  S.  W.  872;  Interstate  Bldg.  &  Loan 
Loan  Ass'n  v.  Goforth,  94  Tex.  299,  59  S.  W. 
871;  Kalteyer  v,  Mitchell,  UO  S.  W.  462; 
Honaker  v.  Jones,  102  Tex.  132,  113  S.  W. 
748. 

[2, 3]  "The  deed  of  trust  mentioned,  execut- 
ed as  additional  security  for  the  payment  of 
the  purchase  money  vendor's  Hen  note,  Is  not 
avoided  merely  by  the  fact  that  the  proper- 
ty was  used  as  a  home  upon  the  date  on 
which  the  deed  of  trust  was  executed  and  de- 
livered, and,  upon  due  sale  thereunder  by  the 
trustee  In  the  deed  of  trust,  title  to  said  prop- 
erty passed  to  the  purchaser,  the  plaintiff, 
Brooke  Smith  (Interstate  Bldg.  &  Loan  Ass'n 
V.  Goforth,  supra;  Kalteyer  v.  Mitchell,  su- 
pra), and,  the  deed  to  said  purchaser  being 


upon  record  at  the  date  of  the  deed  from 
Wood  and  wife  to  Bowerman  and  wife,  no  ti- 
tle passed  to  them,  nor  could  they  be  Inno- 
cent purchasers  of  the  property  for  value. 

14]  "Notwithstanding  said  property  was  oc- 
cupied as  a  homestead  by  Wood  and  wife  at 
the  date  said  deed  of  trust  was  executed, 
they  having  executed  a  valid  mechanic's  Uen 
upon  said  property  to  Bransons,  property 
executed  and  acknowledged  as  required  by 
law,  and  the  building  having  been  placed 
thereon  by  Brunsons,  and  wholly  paid  for  by 
plaintiff,  Brooke  Smith,  under  his  agreement 
therefor  with  the  defendants  Wood  and  wife, 
the  deed  of  trust  executed  by  them  to  Brooke 
Smith  to  secure  the  payment  for  said  note 
would  be  a  valid  lien  upon  the  premises,  and 
he  would  be  subrogated  to  the  rights  of 
Branson  therein,  even  though  there  was  no 
assignment  of  the  mechanic's  lien  from  Brun- 
sons to  plaintiff,  Brooke  Smith  (West  End 
Land  Co.  v.  Grigg,  93  Tex.  451,  56  S.  W.  49), 
and  In  this  respect  this  case  differs  from  the 
case  of  Girardeau  v.  Perkins,  126  S.  W.  633, 
relied  on  by  the  defendants. 

"There  being  no  tender  made  in  this  court 
of  the  amount  of  the  purchase  money  owing 
(as  evidenced  by  said  note),  the  plaintiff  is 
entitled  to  recover  on  his  superior  title  re- 
served In  his  said  deed,  If  for  any  reason  It 
be  held  that  said  deed  of  trust  was  not  valid. 
Rutherford  v.  Mothershed,  42  Tex.  Civ.  App. 
360,  92  S.  W.  1021 ;   Honaker  v.  Jones,  supra. 

"The  writ  of  sequestration  properly  issued 
In  this  cause  upon  the  sworn  petition  filed 
by  the  plaintiff  herein ;  It  containing  all  the 
necessary  averments  of  the  aflJdavlt  required 
by  statute.  Hunter  v.  Adoue  &  Lobit,  38 
Tex.  Civ.  App.  542,  86  S.  W.  622;  (neghorn 
V.  Boxley,  123  S.  W.  438. 

"From  the  foregoing  I  conclude  that  plain- 
tiff is  entitled  to  recover  as  prayed  for ;  and 
It  Is  so  ordered." 

These  conclusions  of  law  sufficiently  an- 
swer each  and  all  of  the  assignments  present- 
ed In  appellants'  brief,  and  It  Is  unnecessary 
to  add  anything  thereto. 

It  follows  that  each  of  the  assignments 
should  be  overruled,  and  the  Judgment  of  the 
court  below  affirmed ;  and  It  has  been  so  or- 
dered. 

Affirmed. 


ROBERTS  et  al.  v.  HART. 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Feb. 

25,  1914.     Rehearing  Denied  March 

25,  1914.) 

1.  Evidence  (S  452*)  — Pabol  Evidence  — 
Identification  of  Subject-Mattee— Loca- 
tion OF  Calu. 

Even  tbougti  there  is  no  apparent  ambiguity 
upon  tlie  face  of  a  grant,  parol  evidence  is  ad- 
missible to  locate  the  calls  upon  the  land,  and 
to  show  whether  they  include  the  land  in  con- 
troversy. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  |{  2003-2101 ;    Dec.  Dig.  {  452.*] 


*For  other  eaiea  ■••  Mm*  toplo  aad  section  NUMBBR  In  Doc.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezea 


Digitized  by 


Google 


474 


165  SOUTBWESTEBN  REPORTER 


(Tex. 


2.  BviitBncB  (I  462*)— Paboi,  Evidknox— Gon- 
sTBDcnoN  OF  liA.NOuAaE— Latent  Akbig- 
urTT. 

When  all  the  calls  in  the  field  notes  of  a 
survey  lead  to  the  same  result,  there  is  no  am- 
biguity, and  the  location  must  be  determined 
by  such  calls  as  a  matter  of  law,  but,  when  the 
evidence  shows  that  the  calls  lead  to  different 
results,  there  is  a  latent  ambiguity,  and  some 
of  the  calls  must  be  followed  and  others  rejected. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |S  2093-2101 ;   Dec.  Dig.  §  452.*] 

8.   BOUNDABIKS      (g     37*)  —  ESTABLISHMEHT — 

SijPFiciBNCT  OF  EviDKNCB  —  Location  of 

COBNRB. 

Evidence  held  to  show  that  the  first  call  in 
the  description  of  a  tract  of  land  which  read. 
"Beginning  at  a  stake  set  on  the  extremity  of 
the  sand  bar"  of  a  certain  river,  located  the  be- 
ginning point  at  the  extremity  of  the  bar  fur- 
thest from  the  river. 

[E!d.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-194 ;    Dec  Dig.  |  37.*] 

4.   WOBDS  AND   PHBASBS— "EXTBEKITT." 

"Extremity"  means  the  furthest  point 

6.  BouNDABiES  (j  48*)— Establishment— Ac- 

UIB8CBKCB  IN  Location. 

Even  where  there  is  no  estoppel,  long  ac- 
quiescence as  to  the  location  of  a  comer  or  line 
is  entitled  to  weight,  especially  where  the  own- 
er lives  upon  the  land. 

[E5d.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  232-242 ;    Dec.  Dig.  {  4&*] 

6.  BOUNDABIES  (8  37*)— CONSTBtJCTION— PaB- 
TICUIAB  CAIX. 

Where  a  deed  called  for  a  point  of  be- 
ginning at  the  extremity  of  a  sand  bar  of  a 
river,  thence  up  the  river  with  the  meanders," 
and  the  courses  and  distances  gave  the  meander 
of  the  sand  bar,  and  not  that  of  the  river,  the 
deed  will  be  construed  as  referring  to  the  me- 
anders of  the  sand  bar. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  184-194;    Dec.  Dig.  |  37.*] 

7.  BouNDABiKS  (S  37*)— Establishment— Rk- 
JECTioN  OF  Call. 

Evidence  held  to  require  the  rejection,  in 
the  description  contained  in  a  deed,  or  a  call  for 
a  comer  made  for  a  former  grantee  of  the  same 
grantor. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {§  184-194 ;    Dec.  Dig.  8  37.*] 

8.  Deeds  (|  38*)- Cebtaintt  of  Descbiption. 

A  deed  describing  the  land  conveyed  as  all 
the  land  upon  the  west  bank  of.  a  river  not 
theretofore  sold  by  the  grantor  and  not  em- 
braced within  the  lines  of  certain  surveys,  and, 
in  fact,  including  all  the  land  vacant  on  said 
west  side  of  the  river,  commencing  at  a  certain 
comer,  and  running  thence  down  the  river  to 
a  lower  comer  of  a  certain  survey,  and  includ- 
ing the  islands  in  the  river,  is  sufBciently  cer- 
tain, under  the  maxim  that  "that  is  certain 
which  can  be  made  certain,"  to  be  admissible 
in  evidence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  81  65-79;    Dec.  Dig.  8  38.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  Wilcox,  Judge. 

Action  between  Cleopatra  Roberts  and 
others  and  Fred  Hart  From  a  Judgment  in 
favor  of  Fred  Hart,  Cleopatra  Roberts  and 
others  appeal.    Affirmed. 

D.  H.  Doom  and  Fiset,  MeClendon  &  Sbel- 
ley,  all  of  Austin,  for  appellants.  Hart  & 
Patterson,  of  Austin,  for  appellee. 


Findings  of  Fact 

JENKINS,    J.     The   following    map   wUI 
aid  In  understanding  the  facts  in  ttiis  case: 


a.60E.6e9  vn« 


A.  C.  Horton  Is  admitted  to  be  the  cmn- 
mon  source  of  title.  He  was  formerly  the 
owner  of  a  portion  of  the  Del  Valle  grant  in- 
cluding the  land  indicated  by  the  above  map. 
April  12,  1862,  Horton  executed  to  Hugh 
Tlnnin  a  deed  to  400  acres  of  the  land  de- 
scribed as  follows:     "That  certain  tract  or 
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parcel  of  land  lying  and  b^Uig  sltaated  in  the 
county  of  Travis  on  the  west  bank  of  the 
Colorado  river  below  the  city  of  Austin,  being 
part  of  the  ll-league  giant  made  by  the 
govenunent  of  Coabnlla  and  Texas  to  Santi- 
ago del  Valle  and  described  according  to  the 
surrey  made  thereof  as'  follows,  to  wit:  Be- 
glimlng  at  a  stake  set  on  the  extremity  of 
the  sand  bar  of  the  Colorado  river  at  the  foot 
of  the  high  river  bottom,  and  comer  made  for 
Mrs.  Chalmers,  from  which  a  cluster  of  wil- 
low trees  brs.  8.  36  W.  4  vrs. ;  thence  up  the 
river  with  the  meanders  W.  400  vrs.;  S.  60 
W.  343  vrs.  a  stake  and  mound  at  the  head 
of  a  sand  bar,  from  which  a  sycamore  10  in. 
dla.  marked  X  brs.  S.  17  W.  13  vi^.,  and  an 
elm  10  In.  dU.  marked  K  brs.  S.  43  W.  20 
vrs.;  thence  S.  30  W.  3,220  vrs.  to  a  stone 
mound  in  a  flat  about  10  vrs.  below  the  Jonc- 
tlou  of  two  drains ;  thence  S.  60  E.  688  vrs. 
stake  In  the  bank  of  a  drain  and  comer  of 
Mrs.  Chalmers  tract,  from  which  a  double 
elm  marked  H.  brs.  N.  18  W.  12  vn. ;  thence 

N.   30   3,420    vrs.,    with    said    Mrs. 

Chalmers  tract,  to  the  place  of  beginning,  con- 
taining in  all  400  acres." 

It  is  apparent  from  the  face  of  this  deed 

that  the  closing  caU,  "N.  80 3,420  vrs. 

with  said  Chalmers  tract  to  the  place  of  be- 
ginning," was  intended  to  read  "N.  30  B.,"  as 
no  other  coarse  would  lead  to  the  beginning, 
whether  such  beginning  be  at  the  place  claim- 
ed by  appellant  or  at  the  place  claimed  by 
appellee.  It  Is  also  apparent  that  the  second 
call,  "S.  60  W.  343  vrs.,"  was  Intended  to  be 
"N.  60  W„"  as  "N.  60  W.,"  the  distance  call- 
ed for,  will  balance  both  the  northings  and 
southings  and  the  eastings  and  westings, 
while  the  call  "S.  60  W."  gives  an  excess  of 
343  vrs.  In  the  southings.  That  is  to  say. 
If  the  third  comer  mentioned  in  the  field 
notes,  and  which  Is  identified  by  the  elm 
tree  called  for,  be  taken  as  the  beginning 
comer,  and  the  survey  be  run  from  thence, 
courses  and  distances  as  called  for  in  the 
field  notes,  the  last  line.  "S.  60  W.,"  as  caU- 
ed  for  in  the  field  notes,  will  reach  a  point 
343  vrs.  due  south  of  the  beginning  point,  and 
not  on  any  line  of  the  survey;  whereas,  if 
such  line  be  ran  "N.  60  W.,"  the  distance  call- 
ed for  in  the  field  notes,  it  will  reach  the 
assumed  beginning  comer  at  the  elm  tree. 

The  issue  in  this  case  is  as  to  whether  or 
not  the  deed  above  set  out  includes  the  land 
In  controversy.  If  so,  the  Judgment  of  the 
trial  court  should  be  reversed;  if  not,  the 
Judgment  should  be  affirmed. 

Appellee  claims  under  a  deed  made  by  A. 
C.  Horton  to  James  B.  Shaw  and  Jas.  H. 
Matthews  September  1,  1856,  wherein  Is  con- 
veyed: "That  certain  tract  or  parcel  of  land 
lying  on  the  Colorado  river  below  the  dty  of 
Austin,  in  said  county  of  Travis,  being  all 
the  land  binding  immediately  upon  the  west 
bank  of  the  Colorado  river  not  heretofore 
sold  by  me  and  not  embraced  within  the  trae 
Unes  of  any  surveys  heretofore  made  for  the 
tracts  of  land  owned  by  Hugh  Tinnln,  Den- 


nis Walsh,  the  heirs  of  Mrs.  Chalmers  and 
Thomas  F.  Chapman,  and  in  fact  including 
all  the  land  that  may  be  vacant  on  said  west 
side  of  the  river,  commencing  at  the  lower 
comer  of  a  tract  owned  by  Samuel  Stone, 
and  running  thence  dowp  the  river  with  its 
meanders  to  the  lower  comer  of  said  Horton 
survey  as  designated  in  the  field  notes  there- 
of on  the  Colorado  river,  and  indndlng 
all  the  islands  in  the  river  rightfully  belong- 
ing to  the  said  Horton  survey  and  lying  be- 
tween' the  points  above  expressed." 

If,  however,  the  land  described  in  this  deed, 
and  marked  "sand  bar"  on  the  above  map, 
was  included  in  the  prior  deed  from  Horton 
to  Tinnln,  the  grantees  obtained  no  title,  and 
appellant,  as  one  of  the  heirs  of  Tinnln,  is 
entitled  to  recover  in  this  suit  Appellee 
by  mesne  conveyances  became  the  owner  of 
the  Shaw  and  Matthews  title  to  the  lower 
half  of  the  "sand  bar"  tract,  and  Mrs.  Tinnln, 
the  mother  of  Mrs.  Roberts,  in  1878  pur- 
chased the  Shaw  and  Matthews  title  to  the 
upper  half  of  the  "sand  bar  tract"  The 
Shaw  and  Matthews  title  has  never  been 
called  in  question  by  Tinnln  or  his  heirs  un- 
til after  this  suit  was  filed,  which  was  origi- 
nally a  suit  for  a  right  of  way  by  necessity. 

If  a  survey  be  begun  at  the  original  north-' 
west  comer  of  the  Tinnln  tract,  marked  on 
the  map  "elm  tree,"  and  run  thence  S.  30  W. 
3,220  vrs.  as  called  for  in  the  Tinnln  field 
notes,  and  thence  S.  60  m  708.9  vrs.  an  ex- 
cess of  19.9  vrs.,  the  original  southeast  comer 
of  the  Tinnln  tract  will  be  reached;  thence 
N.  30  E.  3,420  vrs.  as  called  for  in  the  Tinnln 
field  notes  will  reach  the  top  of  the  slough 
bank;  continuing  33  vavas  will  reach  the 
opposite  side  of  the  slough  and  the  edge  of 
the  sand  bar,  the  point  marked  on  the  map 
"iron  pin  at  willow  tree";  thence  west  428 
vrs.  and  N.  60  W.  343  vrs.  will  follow  the 
course  of  the  slough  and  sand  bar,  and  close 
the  survey  at  the  elm  tree  comer.  If  the 
line  from  the  southeast  comer  of  the  Tinnln 
tract  be  continued  to  the  river, 'there  will  be 
an  excess  in  this  line  of  about  943  vrs.,  and, 
if  from  the  point  thus  reached  the  meanders 
of  the  river  be  followed  to  the  point  on  t|ie 
river  coincident  with  the  extension  of  {he 
west  line  of  the  Tinnln  tract,  this  point  will 
be  278.3  vrs.  N.  30  EX  of  the  elm  tree  comer, 
and  there  will  be  an  excess  In  the  aggregate 
length  of  the  calls  for  the  north  line  of  the 
Tinnln  tract  of  about  440  vrs. 

From  these  facts  we  find,  as  a  fact,  that 
the  northeast  comer  of  the  Tinnln  tract  is 
at  the  Iron  pin  at  the  willow  tree ;  that  the 
Tinnln  deed  does  not  Include  the  sand  bar 
tract,  but  that  the  division  line  between  the 
Tinnln  tract  and  the  sand  bar  tract  is,  as 
found  by  the  trial  court,  beginning  at  said 
iron  pin,  and  ranning  thence  west  428  vrs. 
and  N.  60  W.  343  vrs.  to  the  elm  tree  comer. 

Opinion. 

[1]  The  appellant  contends  that  the  unam- 
biguous call  in  the  deed  from  Horton  to  Tin- 
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nln  fixes  Its  beginning  comer  on  the  bank 
of  the  Colorado  river,  and  that  It  runs  thence 
up  the  river  with  its  meanders  to  the  point 
where  the  west  line  of  said  tract  reaches  the 
river,  and  that  the  court  erred  in  admitting 
any  testimony  to  the  contrary. 

Though  there  be  no  apparent  ambiguity 
upon  the  face  of  the  grant,  at  what  particn- 
^  lar  place  the  calls  locate  the  grant  can  be 
ascertained  only  by  parol  evidence.  For  In- 
stance, a  patent  to  a  section  of  land  may  call 
for  natural  or  artificial  monuments  at  each 
of  Its  comers.  Whether  or  not  those  monu- 
ments can  be  found  and  identified  and,  If 
so,  whether  the  lines  located  by  such  monu- 
ments Include  the  land  in  controversy  cannot 
be  told  by  reading  the  grant,  but  only  from 
the  oral  testimony  of  those  who  know  the 
facts;  hence  testimony  as  to  such  facts  is 
always  admissible,  libe  lines  of  a  survey 
as  originally  run  are  its  boundaries  as  a 
matter  of  law,  but  where  such  lines  are  is 
a  matter  of  fact  to  be  ascertained  by  oral 
testimony  showing  the  application  of  the 
calls  in  the  grant  to  the  facta  found  on  the 
ground.  Bolton  v.  IJann,  16  Tex.  112;  Bass 
V.  Mitchell,  22  Tex.  294;  Douthlt  v.  Robin- 
son, 55  Tex.  60 ;  Bently  r.  Napier,  122  S.  W. 
182;  Colcord  v.  Alexander,  67  111.  583; 
Reamer  v.  Nesmlth,  34  Cal.  626;  Strickland 
V.  Draughan,  88  N.  a  817 ;  Greeley  v.  Wea- 
ver (Me.)  13  AO.  575. 

[2]  When  all  of  the  calls  in  the  field  notes 
of  a  survey  lead  to  the  same  result,  there  is 
no  ambiguity,  and  the  location  must  be  de- 
termined by  such  calls  as  a  matter  of  law, 
and  neither  the  court  nor  the  Jury  are  at 
liberty  to  disregard  them;  but,  when  the 
evidence  shows  that  such  calls  lead  to'  dif- 
ferent results,  a  latent  ambiguity  is  made  to 
appear,  and  some  of  the  calls  will  be  made 
to  control  and  others  will  be  rejected  as  hav- 
ing been  inserted  by  mistake.  Bassett  v. 
Martin,  83  Tex.  339,  18  S.  W.  587;  Sloan 
v.  King,  33  Tex  Civ.  App.  541,  77  S.  W.  48. 

t3]  Appellant  insists  that  the  deed  to  Tin- 
nin  calls  for  the  Colorado  river  and  its 
meanders,  and  that  these  are  the  controlling 
calls.  There  are  no  hard  and  fast  rules  aa 
to  what  calls  in  a  grant  will  control.  Booth 
V.  Upshur,  26  Tex.  70.  The  rule  as  to  the 
comparative  dignity  of  calls  is  a  rule  of 
logic  rather  than  of  law.  But  we  need  not 
here  discuss  these  rules,  as  we  do  not  think 
that  the  Tinnin  deed  calls  to  begin  on  the 
Colorado  river.  The  call  is:  "Beginnlngt  at 
a  stake  set  on  the  extremity  of  the  sand  bar 
of  the  Colorado  river." 

[4]  Extremity  means  furthest  point  In 
this  instance  we  think  it  means  at  the  fur- 
thest point 'from  the  river.  We  are  led  to 
this  conclusion  for  the  reasons:  First  If 
the  comer  liad  been  made  on  the  river,  there 
is  no  apparent  necessity  for  having  mention- 
ed the  sand  bar;  and,  if  it  bad  been  mention- 
ed as  a  matter  of  description,  there  should 
also  have  been  a  call  for  the  stake  to  be  on 
the  bank  or  edge  of  the  river.    Second.  The 


call  Is  for  the  stake  to  be  "at  the  foot  of 
the  high  river  bottom."  The  undisputed  evi- 
dence is  that  the  slough  bank  at  the  time 
the  deed  was  made  was  from  10  to  20  feet 
high  on  the  south,  but  there  was  no  bank  on 
the  north.  The  land  to  the  south  of  the 
slough  has  been  known  from  the  time  of  the 
execution  of  the  Tinnin  deed  to  the  present 
as  "the  high  river  bottom,"  and  the  land  to 
the  north  of  the  slough  as  the  "sand  bar." 
Third.  A  cluster  of  willows  is  called  for  as  a 
bearing;  a  growth  of  wUlows  and  an  old  wil- 
low stump  are  found  at  the  point  marked 
"iron  pin"  on  the  map,  which.  Is  at  the  out- 
ward extremity  of  the  sand  bar.  Fourth. 
From  this,  point,  by  correcting  the  error  of 
S.  60  W.  so  as  to  read  N.  60  W.,  and  extend- 
ing the  first  call  to  423  vrs.,  the  N.  Bi  corner 
of  the  tract  at  the  elm  tree  will  be  reached ; 
whereas,  if  the  meanders  of  the  river  be  run, 
there  wlU  be  an  excess  of  some  440  vrs.  in 
the  aggregate  length  of  the  meanders,  and 
the  point  reached  will  be  278.3  vrs.  N.  30  E. 
from  said  northeast  comer.  Fifth.  To  lo- 
cate the  beginning  comer  at  the  iron  pin,  the 
survey  will  contain  approximately  the  num- 
ber of  acres  called  for;  while  to  locate  the 
beginning  corner  on  the  river  will  give  an 
excess  of  about  100  acres.  Sixth.  From  the 
southeast  corner  of  the  Tinnin  survey  to  the 
iron  pin  there  is  an  excess  of  only  33  vrs., 
while.  If  this  line  be  extended  to  the  river, 
there  will  be  an  excess  of  about  943  vrs. 
Seventh.  Tinnin  located  his  home  near  the 
elm  tree  comer  soon  after  purchasing  the 
Tinnin  tract,  and  he  and  some  of  his  family 
have  lived  there  from  that  time  to  the  pres- 
ent day.  None  of  them  ever  claimed  that  his 
deed  Included  the  sand  bar  until  after  this 
suit  was  brought  On  the  contrary,  Horton 
sold  this  sand  bar  tract  to  other  parties  in 
1856,  who  have  continuously  claimed  it  since 
that  time,  and  Mrs.  Tinnin  bought  the  upper 
half  of  it  under  this  title  in  1878.  In  the 
partition  of  the  Tinnin  estate,  this  place 
where  the  iron  pin  is  was  recognized  as  the 
beginning  comer  of  the  Tinnin  tract,  and 
Mrs.  Roberts  herself  pointed  out  this  place 
to  a  surveyor  who  was  surveying  for  her  as 
the  beginning  corner. 

[i]  There  is  no  estoppel  in  this  case,  but 
long  acquiescence  as  to  the  location  of  a 
comer  or  line  is  entitled  to  weight  upon  the 
theory  that  every  one  is  presumed  to  know 
the  boundaries  of  bis  land,  espedally  wbea 
he  lives  upon  it 

[6]  It  will  be  observed  that  the  calls  from 
the  beginning  comer  In  the  Tinnin  deed  do 
not  specifically  call  for  the  meanders  of  the- 
river.  The  call  is:  "Thence  up  the  river 
with  the  meanders."  The  courses  and  dis- 
tances given  meander  the  sand  bar,  and  we 
think  that  its  meanders,  and  not  those  of 
the  river,  are  intended. 

[7]  It  is  true  that  the  beginning  comer 
calls  for  "a  comer  made  for  Mrs.  Chalmers," 
and  no  corner  is  called  for  at  this  place  in 
the  Chalmers  deed.    The  slough  at  this  polat 


Digitized  by 


Google 


To.) 


EDWASDS  T.  MoaUIRE 


477 


turns  eastward,  and  tlie  snrreyor  wbo  run 
out  the  Tlnnln  tract  may  bave  supposed 
that  one  of  ber  comers  was  at  this  place. 
However  this  may  be,  this  call,  In  tbe  light 
of  tbe  evidence,  must  be  rejected.. 

[1]  We  overrule  appellants'  assignment  to 
tbe  effect  that  the  court  erred  in  admitting 
In  evidence  tbe  deed  from  Horton  to  Shaw 
and  Matthews,  for  the  reason  that  tbe  same 
was  void  for  uncertainty  as  to  the  land  con- 
veyed. It  was  sufficiently  certain  under  tbe 
maxim  that  "that  is  certain  which  can  be 
made  certain."  This  deed  furnishes  data  by 
which  tbe  land  therein  conveyed  can  be  defi- 
nitely ascertained. 

Finding  no  error  of  record,  the  Judgment 
«f  tbe  trial  court  is  affirmed. 

Affirmed. 


EDWARDS  V.  McGUIRB. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 
March  16.  1914.) 

1.  Tbial  ({  3S8*}— Findings  of  Fact  ahd 
Conclusions  of  IiAW — Failubb  to  FiUi— 
Rkvebsai> 

Failure  of  the  trial  court  to  file  its  findings 
of  fact  and  conclusions  of  law,  when  seasonably 
requested  to  do  so,  requires  a  reversal  when  a 
statement  of  facts  is  not  preserved  or  brought 
up  with  the  transcript. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  a  908-911.  915;  Dec.  Dig.  |  388.*] 

2.  Appeal  and  Erbob  ({  548*)— Recobd— 
Bill  of  Exceptions— Contents. 

A  bill  of  exceptions  to  the  exclusion  of 
testimony  contained  in  an  offer  of  proof  should 
iliow  the  proof  that  exceptant  could  have  made 
had  he  been  permitted  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {{  2433-2440;  Dec.  Dig.  i 
548.*] 

8.  Justices  of  thb  Peaob  ({  71*)— Holding 
coubt— establibhmknt   bt  county   com- 

HIBSIONEBS. 

Const,  art  5,  i  19,  provides  that  justices  of 
the  peace  shall  bold  their  courts  at  such  times 
and  places  as  may  be  provided  by  law,  and  Kev. 
St  1911,  art  2241,  declares  that  county  com- 
missioners' courts  sitall  fix  tbe  times  and  places 
of  holding  the  various  justice  courts  in  their 
counties.  Article  2299  declares  that  justices 
of  the  peace  shall  hold  the  regular  terms  of  their 
courts  at  their  respective  offices  at  such  times 
as  may  be  prescribed  by  the  commissioners'  court 
of  the  county.  Held,  that  it  is  the  duty  of  the 
connty  commissioners  at  the  time  of  the  original 
institution  and  oiganization  of  a  justice's  court 
to  designate  tbe  time  and  place  for  holding  the 
same,  and  a  failure  to  do  so  is  fatal  to  the  jus- 
tice's jurisdiction,  though  it  is  not  necessary 
that  the  time  and  place  for  holding  court  should 
be  fixed  at  the  coming  into  office  of  each  new 
incumbent 

[Ed.  Note. — For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  {{  232,  233;  Dec.  Dig.  { 
71.*] 

Appeal  from  Jefferson  County  Court;  B. 
W.  WUson,  Judge. 

Action  by  C.  T.  McGulre  agnlnat  O.  £7.  Ed- 
wards. Judgment  for  plaintlfl,  and  defend- 
ant appeals.    Reversed  and  remanded. 

B.  F.  Pye,  of  Beaumont,  tor  appellant 


McMBAMS,  3.  G.  T.  McGulre  brought  thU 
suit  against  C.  E.  Edwards  in  tbe  Justice 
court  of  preduct  No.  1,  Jefferson  county,  and 
upon  a  trial  in  that  court  recovered  a  Judg- 
ment for  $124.73.  Edwards  appealed  to  tbe 
county  court,  where  upon  a  trial  before  tbe 
court  without  a  Jury  Judgment  was  rendered 
for  McGulre  for  $155.60.  From  this  Judg- 
ment Edwards  brings  this  appeal.  No  state- 
ment of  facts  is  brought  up  with  the  tran- 
script 

[1]  At  tbe  proper  time  and  in  a  proper 
manner  appellant  requested  the  court  to  file 
its  written  findings  of  fact  and  conclusions  of 
law,  and  this  tbe  court  failed  to  do,  to  which 
failure  appellant  timely  took  a  blU  of  ex- 
ceptions. That  the  failure  of  tbe  court  to 
file  its  findings  of  fact  and  conclusions  of  law 
when  seasonably  requested  to  do  so,  when  a 
statement  of  facts  is  not  preserved  or  brought 
up  with  the  transcript,  requires  a  reversal, 
has  been  too  often  decided  to  require  discus- 
sion or  citation  of  authorities. 

When  the  case  reached  the  county  court, 
appellee,  plaintiff  there,  filed  written  plead- 
ings In  lien  of  tbe  oral  pleadings  relied  on  in 
the  Justice  court  in  showing  his  cause  of  ac- 
tion. Appellant  excepted  thereto  upon  tbe 
ground  that  the  pleadings  filed  in  the  coun- 
ty court  stated  a  different  cause  of  action 
from  that  pleaded  in  the  Justice  court  We 
bave  examined  the  pleadings,  both  those  filed 
in  the  county  court  and  those  In  tbe  Justice 
court  as  shown  by  a  notation  on  the  dodset 
of  the  Justice  of  tbe  peace,  and  our  condu- 
sion  is  that  both  pleadings  set  up  substan- 
tially the  same  cause  of  action.  The  .third 
assignment  raising  the  point  Is  overruled. 

In  tbe  county  court  the  defendant  pleaded 
in  abatement  tbe  want  of  Jurisdiction  of  tbe 
county  court  upon  the  ground  that  tbe  Jus- 
tice court  was  not,  at  tbe  time  of  the  trial 
of  the  case  therein,  a  legally  constituted  Jus- 
tice court  under  tbe  Constitution  aud  laws 
of  this  state,  because  no  time  and  place  for 
the  holding  of  said  court  had  ever  been  fixed 
by  the  county  commissioners'  court  of  Jeffer- 
son county;  that,  the  Justice  court  never 
having  been  legally  instituted,  no  valid  Judg- 
ment could  be  rendered  therein;  and  that 
therefore  the  county  court  was  without  pow- 
er to  hear  and  determine  a  case  brought 
therefrom  on  appeal,  the  amount  involved 
being  below  tbe  original  Jurisdiction  of  tbe 
county  court 

[2]  Appellant  offered  to  prove  tbe  fttcts  to 
substantiate  tbe  plea  in  abatement,  but  the 
court  declined  to  bear  tbe  proof,  and  over- 
ruled the  plea.  To  this  action  of  tbe  court 
the  appellant  took  a  bill  of  exceptions,  but 
bis  bill  fails  to  enlighten  us  as  to  what  proof 
he  could  have  made  had  be  been  permitted 
to  do  so.  Whether  the  court  committed  er- 
ror in  refusing  to  receive  tbe  evidence  ten- 
dered in  support  of  the  plea,  assuming  that 
tbe  allegations  thereof  could  bave  been  prov- 
ed, depends  on  whether  tbe  failure  of  tbe 


•Tor  other  easM  ■••  same  topic  and  section  NDMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezea 


Digitized  by 


Google 


478 


165  SOUTHWBSTBBN  SBPORTEB 


CTez. 


commissioners'  court  to  designate  a  time  and 
place  to  hold  the  Justice  court  would  deprive 
that  court  of  power  to  hear  and  determine 
suits  cognizable  In  such  courts. 

[3]  In  Koehler  t.  Earl,  77  Tex.  188,  14  S. 
W.  28,  the  only  question  presented  arose  up- 
on an  assignment  of  error  that  assailed  the 
validity  of  a  Judgment  of  a  Justice  of  the 
peace  for  whose  court  it  was  contended  no 
time  and  place  for  holding  had  ever  been  fix- 
ed by  the  commissioners'  court.  In  passing 
upon  this  assignment  the  court  says:  "If  the 
facts  sustain  the  statement  made  in  the  as- 
signment that  no  time  and  place  had  ever 
been  fixed  as  required  by  law  for  C  M. 
Barnes  to  hold  his  courts  as  Justice  of  the 
peace,  then  the  assignment  must  be  sustain- 
ed and  Judgment  reversed;  for  the  Constitu- 
tion (article  5,  8  19)  provides  that  Justices  of 
the  peace  'shall  hold  their  courts  at  such 
times  and  places  as  may  be  provided  by  law,' 
and  article  1514  of  the  Revised  Statutes  [Rev. 
St.  1911,  art  2241]  provides  that  county  com- 
missioners' courts  'shall  fix  the  times  and 
places  of  holding  the  various  Justice  courts  in 
their  counties,'  and  article  1547  of  the  Re- 
vised Statutes  [Rev.  St.  1911,  art  2299]  was 
amended  by  the  act  of  1881  (Gen.  Laws  17th 
Leg.  p.  10)  so  as  to  read  as  follows:  'Justices 
of  the  peace  shall  hold  the  regular  terms  of 
their  courts  at  their  respective  offices  at  such 
times  as  may  be  prescribed  by  the  commis- 
sioners' court  of  the  county.' " 

So  far  as  we  have  been  able  to  ascertain, 
this  is  the  last  expression  of  the  Supreme 
Court  on  this  subject,  and  its  opinion  does 
not  ^eem  to  have  been  limited  or  critidaed 
by  any  subsequent  decision.  We  think  there- 
fore the  court  should  have  heard  the  proffer- 
ed proof,  and  if  it  sustained  the  plea  the  case 
should  have  been  dismissed  for  want  of  Juris- 
diction. But  the  proof  should  clearly  war- 
rant a  finding  that  no  time  and  place  had 
ever  been  fixed  by  the  commissioners'  court 
for  the  holding  of  the  Justice's  court  It  is 
not  necessary  to  fix  the  time  and  place  at 
the  coming  Into  office  of  each  new  incum- 
bent, but  it  Is  sufficient  if  the  commission- 
ers' court  at  the  time  of  the  original  insti- 
tution and  organization  of  a  Justice  court 
then  designates  a  time  and  place  of  holding 
such  court  If  this  has  been  done,  the  con- 
stitutional and  statutory  requirements  in  this 
regard  have  been  fulfilled.  As  said  in  the 
case  dted:  "The  time  once  fixed  continued 
so  until  changed  by  proper  authority.  The 
court  continued  without  interruption,  though 
there  may  have  been  frequent  changes  in  the 
individuals  who  filled  the  office  of  Justice  of 
the  peace,  and  it  was  not  necessary  that  the 
time  for  holding  the  court  should  be  fixed 
again  on  the  accession  of  every  new  Justice 
of  the  peace." 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded. 

Reversed  and  remanded. 


MELCHBR  et  aL  v.  HIOBBE  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

March  16,  1914.     Rehearing  Denied 

April  9.  1914.) 

1.  Mechanics'   Libnb   (|  14*)— Hombstbad— 

Co  NTRACT— V  AUDITT. 

Where  defendants,  desiring  to  obtain  a 
building  loan  to  construct  certain  improvements 
on  their  homestead,  executed  a  note  to  the  con- 
tractor for  the  amount  to  be  loaned,  together 
with  a  contract  reserving  a  mechanic's  lien, 
which  note  and  contract  were  transferred  to 
plaintiff's  testator,  who  advanced  the  money, 
and,  prior  to  the  execution  of  the  note  and  con- 
tract, defendants  represented  to  testator's  at- 
torney that  all  the  labor  and  materials  there- 
tofore provided  had  been  paid  for,  the  lien  re- 
served in  the  contract  was  valid  as  to  all  work 
and  materials  furnished  for  the  improvements 
on  the  homestead  subsequent  to  Ae  execution 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  i  16;    Dec.  Dig.  i  14.*] 

2.  ESTOPPBL   (§   22*)— RKCITALfl— CONTBACT. 

Where  a  mechanic's  lien  on  a  homestead, 
executed  to  secure  a  building  loan,  recited  that 
it  was  agreed  that  all  work  already  done  on  the 
building  and  all  material  famished  had  been 
paid  for,  the  borrower  was  estopped  to  there- 
after deny  the  truth  of  such  statement  in  order 
to  avoid  the  lien. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {S  27-61 ;    Dec.  Dig.  |  22.*] 

3.  Mechanics'  Liens  ({  277*) — DESCBiFTioif 
OF  Pbopkbtt— Variance. 

Where  a  mechanic's  lien  note  described  the 
land  as  "lot  14,  block  41,"  while  the  petition  for 
foreclosure  described  it  as  the  "west  half  o.f 
lot  14,  block  41,"  but  the  contract  described  it  as 
in  the  petition,  and  the  note  and  contract  were 
made  a  part  of  the  petition,  the  variance  was 
not  fatal. 

[Ed.  Note. — For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  Si  546-554 ;   Dec.  Dig.  {  277.*] 

Appeal  from  District  Court  Wharton  Coun- 
ty;   Samuel  3.  Styles,  Judge. 

Action  by  Margaret  F.  Higbee,  as  execu- 
trix of  H.  D.  Brown,  Sr.,  deceased,  and  oth- 
ers, against  Louis  Melcher  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Gaines  &  Corbett  of  Bay  City,  for  appel- 
lants. G.  G.  Kelley  and  W.  L.  Hall,  both  of 
Wharton,  for  appellees. 

McMEANS,  J.  Mrs.  Margaret  F.  Higbee, 
as  executrix  of  the  estate  of  her  deceased 
father,  H.  D.  Brown,  Sr.,  brought  this  suit 
against  defendants  Louis  Melcher  and  wife 
to  recover  upon  a  negotiable  promissory  note 
executed  and  delivered  by  defendants  to  H. 
Beneker  on  November  17,  1906,  being  for  $1,- 
200  balance  due  on  said  note,  and  interest 
and  10  per  cent,  attorney's  fees,  as  provided 
In  the  note,  which  note  was  indorsed  to  said 
H.  D.  Brown  on  January  29,  1907;  and  also 
for  foreclosure  of  a  mechanic's  and  furnish- 
er's Hen  on  the  west  half  of  lot  No.  14  In 
Block  No.  41  In  the  town  of  South  El  Campo, 
created  by  virtue  of  a  contract  executed  by 
and  between  Louis  Melcher  and  wife  on  the 
one  part,  and  Henry  Beneker  on  the  other 
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part,  also  dated  November  17,  1906.  The 
note  and  lien  contract  was  set  out  In  fnll  in 
plalntiffB'  petition. 

The  defendants  answered  by  general  de- 
nial, and  specially  pleaded  that  they  were 
husband  and  wife  at  the  time  of  the  execu- 
tion and  delivery  of  the  note  and  contract, 
and  that  they,  at  said  dme,  were  living  on 
the  lot  on  which  the  lien  was  sought  to  be 
foreclosed,  and  that  same  constituted  their 
homestead;  that  the  contract  for  material 
described  in  the  exhibit  attached  to  the  al- 
leged materialman's  lien,  set  up  by  plaintiff, 
was  made  prior  to  the  execution  of  said 
note,  and  without  the  consent  or  "conniv- 
ance" of  the  defendant  I.  A.  Melcher,  the 
wife ;  that  all  of  the  material  that  went  in- 
to said  house  was  contracted  for  and  work 
begun  upon  said  premises  prior  to  November 
17,  1906,  and  long  prior  to  the  execution  of 
the  lien  declared  upon  in  plaintiffs'  petition. 

To  this  answer  plaintiff  filed  her  supple- 
mental petition,  denying  that  the  material 
for  the  erection  of  the  house  on  which  her 
lien  was  claimed  was  bought  prior  to  the 
execution  of  the  contract  entered  into  be- 
tween the  defendants  and  the  contractor, 
Henry-  Beneker ;  that,  while  the  erection  of 
said  house  had  been  begun  prior  to  said  time, 
it  was  distinctly  understood  and  agreed  by 
and  between  H.  D.  Brown,  Sr.,  who  purchas- 
ed the  Melcher  note  from  said  Beneker,  and 
defendants  that  he  (the  said  Brown)  would 
not  have  anything  to  do  with  carrying  the 
note  of  said  Melcher,  unless  all  the  material 
purchased  before  the  entering  into  said  con- 
tract was  paild  for,  and  a  new  bill  of  lumber, 
based  on  the  contract  entered  into  by  and 
between  said  Beneker  and  defendant,  was 
made;  that  the  said  Beneker  also  under- 
stood this;  that  such  an  arrangement  was 
made  between  said  contractor  and  the  said 
Melcher,  whereby  the  said  bill  of  lumber 
theretofore  purchased  was  fully  paid  for  by 
said  Melcher,  and  an  entirely  new  bill  made 
out  for  the  future  erection  of  said  house; 
that  these  facts  were  all,  db  represented  to 
the  said  Brown,  and  that  it  was  upon  such 
representation  to  him  that  said  Brown  bought 
said  note  ;  that,  if  the  fact  of  this  settlement 
of  the  old  bill  and  the  making  of  the  new 
was  not  actually  made,  but  only  pretended, 
then  same  was  a  fraud  on  said  Brown,  and 
he  was  not  aware  of  such  secret  defects  and 
frand  In  said  transaction,  and  cannot  be  bound 
by  it  Plaintiff  further  alleged  that  the  de- 
fendant Melcher  had  entered  Into  a  delib- 
erate scheme  to  defraud  the  said  Brown  by 
attempting  to  evade  the  arrangement  regard- 
ing the  settlement  of  the  prior  bill  of  lumber; 
that,  by  reason  of  all  these  facts,  defendants 
were  estopped  from  urging  the  defense  set 
up  by  tbem. 

In  reply  to  this  petition,  the  defendants  fil- 
ed a  supplemental  answer,  in  which  they  de- 
ny that  any  new  contract  was  ever  made  or 
altered  Into  by  and  between  the  plaintiff 
and  the  contractor,  Henry  Beneker,  for  the 


construction  of  improvements  on  defendants' 
property,  or  that  any  change  or  amendment 
of  any  kind  was  ever  entered  into  in  con- 
nection therewith;  that  some  time  during 
the  month  of  October,  1906,  the  defendant 
Melcher,  being  desirous  of  erecting  Improve- 
ments on  the  south  half  of  lot  14  in  block 
41  In  EI  Campo,  entered  into  an  agreement 
with  the  said  Beneker  for  the  erection  of 
said  Improvements,  and  to  do  all  the  labor 
necessary  therefor,  and  entered  into  a  con- 
tract for  the  purchase  of  the  material  from 
Mack  Webb;  that,  prior  to  the  making  of 
this  agreement  and  contract,  Louis  Melcher 
had  borrowed  from  Horace  D.  Brown,  |1,- 
500  with  which  to  pay  said  material  bills 
and  labor  for  the  erection  of  the  house; 
that,  at  the  time  said  money  was  so  bor- 
rowed, no  lien  was  contemplated  as  between 
the  parties,  nor  was  any  given;  that  on  or 
about  the  15th  of  November,  1906,  the  greater 
part  of  the  material  having  been  purchased 
and  the  building  partly  erected.  Mack  Webb 
called  upon  tlie  defendant  Melcher  for  a  pay- 
ment for  the  labor  and  material  so  sold; 
that  thereupon  H.  D.  Brown,  the  deceased, 
was  called  upon  to  advance  the  money,  as 
per  the  agreement  with  Melcher ;  that,  when 
Melcher  went  to  the  bank  with  Brown  to  get 
the  money,  the  question  regarding  the  secur- 
ing of  this  loan  was  raised,  at  the  sugges- 
tion of  F.  J.  Hardey,  and  a  mechanic's  lien 
suggested,  and  the  said  Melcher  agreed  to 
this,  and  thereupon  the  papers  were  prepar- 
ed ;  that  the  defendants  had  never  paid  one 
cent  on  the  note  sued  on,  but  that  the  in- 
dorsement of  $300  on  said  note  was  made 
by  plaintiffs,  or  some  one  acting  for  them,  at 
the  time  payment  was  made  to  Mack  Webb 
for  material  furnished  that  went  into  said 
building,  said  payment  being  made  directly 
to  Mack  Webb,  and  the  defendants  allege, 
on  Information  and  belief,  that  the  amount 
so  paid  to  Mack  Webb  was  $1,200,  but,  as  no 
money  ever  came  into  their  hands  or  was 
ever  paid  to  them  or  either  of  them  on  ac- 
count of  the  execution  of  said  note,  they 
could  not  state  definitely  as  to  that  They 
also  deny  ever  having  made  any  representa- 
tion to  said  Brown,  or  ttiat  they  attempted 
to  defraud  him.  The  defendant  Melcher  also 
admitted  in  said  answer  thnt  there  was  some 
sum  of  money  advanced  by  Brown  to  liqui- 
date the  indebtedness  due  to  Mack  Webb  for 
material  furnished,  but,  as  to  such  amount 
he  could  only  say  from  what  had  been  told 
him,  and  for  this  he  admits  that  he  is  per- 
sonally liable  therefor. 

The  case  was  tried  before  a  Jury,  and, 
when  the  parties  had  closed  the  evidence, 
the  court  instructed  the  jury  to  return  a 
verdict  in  favor  of  plaintiff,  and,  this  being 
done,  a  Judgment  was  entered  in  her  favor 
for  the  amount  of  the  principal  and  interest 
of  the  note  sued  on,  and  for  10  per  cent  at> 
tomey's  fees,  as  provided  in  the  note  and 
foreclosure  of  the  lien  upon  the  lot  of  land. 
From  this  Judgment  defendant  has  appealed. 
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The  material  evidence  is  undisputed  and 
is  substantially  as  follows: 

Some  time  in  October,  1906,  Louis  Melcher 
entered  into  a  contract  with  Henry  Beneker 
to  build  him  a  house  on  the  land  in  contro- 
versy, on  a  portion  of  which  he  and  his  wife 
were  then  living,  and  which  was  their  home- 
stead. A  part  of  the  lumber  and  material 
for  the  building  of  the  house  bad  been 
bought,  and  a  part  of  the  work  thereon  had 
been  done,  prior  to  November  17,  1906.  A 
day  or  two  prior  to  November  17,  1906,  Mel- 
cher  applied  to  H.  D.  Brown,  Sr.,  for  a  loan 
to  enable  him  to  carry  on  these  building 
operations.  He  was  referred  to  W.  L.  Hall 
and  O.  G.  Eelley,-  attorneys,  at  Wharton, 
Tex.,  for  the  necessary  steps  to  be  taken  in 
order  to  get  this  money.  He  was  advised  by 
Kelley  that,  tn  order  to  flx  a  lien  on  this 
property  in  order  to  secure  the  money  sought, 
all  material  bought  and  labor  done  prior  to 
that  time  would  have  to  he  paid.  Kelley  tes- 
tified that  Melcher  told  him  in  that  conversa- 
tion that  the  work  and  material  furnished  up 
to  that  date  was  about  $500,  and  that  be 
(Melcher)  had  the  money  to  pay  this,  and  he 
told  Melcher  if  he  would  pay  this  off  they 
would  make  the  loan.  Melcher  did  not  dis- 
pute this.  Thereupon  Kelley  prepared  the 
note  and  mechanics'  lien  contract,  which  was 
introduced  in  evidence,  and  sent  it  over  to  El 
Campo  by  Melcher.  Kelley  then  gave  in- 
structions to  Mr.  Brown  and  Mr.  Hardey,  his 
agent,  as  to  what  he  had  done  and  what  they 
were  to  do.  and  also  gave  these  instructions 
to  Melcher.  This  note  and  contract  were 
duly  executed  by  Melcher  and  wife  and 
Beneker  on  November  17,  1906,  and  duly 
recorded  as  the  law  requires. 

This  contract  contains  this  recital:  "It  Is 
understood  and  agreed  by  and  between  the 
parties  hereto,  that  the  work  already  done 
upon  said  building  and  material  already 
furnished  has  already  been  paid,  amounting 
to  the  sum  of  $500.00.  And  the  party  of  the 
second  part  hereby  acknowledges  receipt  in 
full  thereof.  It  is  further  understood  and 
agreed  that  none  of  said  work  done  and 
material  furnished  is  embraced  in  this  con- 
tract, but  that  all  of  said  material  and  work 
embraced  In  this  contract  is  yet  to  be  furnish- 
ed and  done,  and  that  this  is  a  new  and  sep- 
arate contract  from  that  heretofore  entered 
Into  between  said  parties  for  the  construc- 
tion of  said  building." 

The  evidence  is  undisputed  that  on  Jan- 
uary 29,  1907,  this  note  executed  by  Melcher 
and  wife  to  Henry  Beneker  was  indorsed  to 
H.  D.  Brown,  Sr.,  and  that  on  January  30, 
1907,  Brown  gave  Beneker  his  check  for  $1,- 
200,  and  this  check  was  indorsed  by  Beneker 
to  Mack  Webb  on  February  1, 1907,  and  Mack 
Webb  got  the  money  on  it  from  the  bank  on 
February  2,  1907.  The  indorsement  of  the 
credit  of  $300  cm  the  note  is  explained  by 
Beneker  as  being  for  extras. 

It  was  undisputed  that  all  of  the  labor  done 
on  the  house  prior  to  November  17,  1006, 


whpn  the  note  and  contract  were  executed, 
was  paid  for  on  or  before  that  date.  All  of 
the  above  evidence  is  undisputed. 

The  defendants,  however,  dispute,  by  the 
evidence  of  Louis  Melcher  and  Mack  Webb, 
that  all  of  the  material  that  went  into  this 
building  prior  to  November  17,  1906,  when 
the  contract  and  note  were  executed,  waa 
paid  for  on  or  before  that  date,  but  the  rec- 
ord does  not  disclose  any  evidence  as  to  how 
much  lumber  and  material  was  furnished  be- 
fore that  date,  or  how  much  was  paid  for. 

Melcher  testified:  "I  do  not  know  what 
was  the  amount  due  for  material  in  that 
house  at  the  time  this  contract  was  entered 
into,  on  Novemoer  17,  1906,  but  the  biggest 
part  of  that  building  was  done  at  that  time." 

Mack  Webb  testified:  "I  could  not  say 
positively  how  much  lumber  I  delivered  to 
Mr.  Beneker  or  Mr.  Melcher  prior  to  the  17th 
day  of  November,  1906,  nor  Just  how  much  I 
delivered  subsequent  to  that  time." 

Webb,  when  afterwards  on  the  stand,  tes- 
tified: "I  cannot  say  whether  there  was 
ever  a  cent  paid  me  at  all  in  connection  with 
the  Melcher  deal  until  this  payment  on  the 
1st  of  February,  1907,  the  date  of  the  check, 
but  we  might  be  able  to  throw  some  light  on 
it  by  looking  at  the  bill  that  was  rendered; 
maybe  that  will  show  some  payments  or 
something.  Here  is  a  memorandum  of  $100 
paid  on  the  16th  of  October,  at  the  time 
this  bill  was  made.  It  Is  in  my  handwriting 
on  the  bill,  and  was  paid  at  the  time  the  bill 
was  made.  There  are  no  other  credits  on  the 
bill  exc^t  the  $100  when  the  bill  was  made, 
end  a  little  rebate  for  stutf  not  taken.  So 
far  as  my  record  shows,  except  for  the  $100 
that  was  paid  at  the  time  the  bill  was  made 
in  the  beginning,  the  16th  of  October,  the 
money  indicated  by  this  receipt  and  check  is 
every  cent  that  was  paid  me  on  the  material. 
How  do  I  know  whether  any  was  paid  that 
I  did  not  make  any  record  of,  when  my  books 
are  gone  and  I  can't  find  them?  I  generally 
credit  up  everything  I  get,  of  course." 

Melcher  testified  that  the  entire  cost  of 
the  material  and  labor  for  the  building  of  the 
house  was  about  $2,000.  The  specifications 
attached  to  the  contract  state  the  total  cost 
of  the  building  to  be  $2,000. 

Kelley  testified  that  when  Melcher  came 
to  him  to  see  about  getting  the  money  from 
Brown,  that  he  told  him  that  he  had  the 
money  to  pay  for  all  the  work  and  material 
that  had  been  done  upon  the  building  at  that 
time,  which  he  said  was  about  $500.  Melch- 
er  did  not  deny  that  he  made  this  statement, 
but  said  he  did  not  remember  It 

The  note  and  contract  were  for  $1,600. 
There  was  no  evidence  that  Brown,  who 
bought  this  note,  ever  knew  that  any  portion 
of  the  material  for  which,  and  the  work  done, 
this  note  was  given  was  furnished  before  the 
execution  of  said  note  and  lien  contract 
The  contract  itself  expressly  states  that  all 
work  done  and  material  furnished  prior  to 
that  date  had  been  paid  for. 
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[1,t]  Under  the  foregoing  facts,  we  are 
of  tbe  opinion,  and  bold:  (1)  That  the  con- 
tract between  Melcher  and  wife  and  Beneker 
created  a  valid  lien  on  the  lot,  and  was  not 
a  subterfoge  for  a  loan  from  H.  D.  Brown 
(Llppencott  v.  York,  86  Tex.  276,  24  8.  W. 
275;  Building  &  Loan  Association  y.  Goforth, 
94  Tex.  260,  B9  S.  W.  871 ;  ChnrchlU  v.  Biel- 
stein,  9  Tex.  Olv.  App.  445,  29  S.  W.  392; 
Walters  t.  Loan  Association,  8  Tex.  Civ. 
App.  SOI,  20  S.  W.  51;  Downard  y.  Loan 
Co.,  22  Tex.  Ciy.  App.  670,  65  S.  W.  981); 
(2)  that  the  lien  was  valid  as  to  all  work 
done  and  material  famished  after  the  execu- 
tion of  said  contract  and  creation  of  said  lien 
(Walker  v.  House  [Civ.  App.]  24  S.  W.  82; 
Heady  v.  Bexar  B.  &  L.  Ass'n  [Civ.  App.] 
28  S.  W.  468) ;  and  (3)  that,  inasmuch  as  the 
contract  signed  and  acknowledged  by  Melch- 
er and  wife  expressly  recited  that  it  was 
agreed  between  the  parties  thereto  that  the 
work  already  done  upon  said  building  and 
the  material  already  furnished,  amounting 
to  $500,  had  been  paid  for,  and  that  none  of 
the  same  was  embraced  in  the  contract  for 
labor  and  material  to  be  done  and  furnished 
under  the  contract,  and  that  said  contract 
was  a  new  and  separate  contract  from  that 
theretofore  entered  into  between  the  parties 
for  the  construction  of  the  building,  and 
haying  procured  H.  D.  Brown  to  advance  the 
money  on  the  faith  of  the  truth  of  such  re- 
citals, appellants  are  estopped  to  deny  the 
same  are  true,  even  though  a  portion  of  the 
amount  advanced  by  him  may  have  been  used 
to  pay  for  material  and  labor  furnished  and 
performed  before  the  contract  was  executed. 
Boane  v.  Murphy  (Cav.  App.)  96  S.  W.  782; 
Cain  y.  Bonner  (Civ.  App.)  149  S.  W.  702. 

We  are  of  the  opinion,  therefore,  that  the 
court  did  not  err  in  instructing  the  jury  to 
return  a  verdict  tor  appellee,  and  the  as- 
signments of  error  raising  tbe  point  are  over- 
ruled. 

[3]  There  Is  no  merit  in  the  assignment 
which  complains  that  the  court  erred  In  ad- 
mitting tn  evidence,  over  appellants'  objec- 
tion, the  note  sued  on,  because  of  variance 
in  the  description  as  given  therein  and  in  the 
petition,  of  the  lot  sought  to  be  foreclosed  up- 
on. The  lot  was  described  in  the  note  as  lot 
14,  block  41,  while  in  the  petition  it  U  de- 
scribed as  the  west  half  of  lot  14,  block  41. 
The  contract  describes  it  as  the  west  half  of 
lot  14,  block  41,  and  the  note  and  contract 
were  made  a  part  of  the  petition.  The  vari- 
ance was  not  sacb  as  could  have  operated 
to  the  prejudice  of  appellants.  Nor  was  it 
error  to  admit  tbe  lien  contract  In  evidence, 
over  the  objection  of  appellants  of  variance 
between  the  description  of  the  lot  as  contain- 
ed in  the  note  and  in  the  contract,  for  the 
same  reason.  Tbe  second  and  third  assign- 
meots  raising  the  points  are  overruled. 

We  will  not  extend  this  opinion  by  a  dis- 
cussion in  detail  of  appellants'  other  assign- 


ments of  error.  It  Is  sufficient  to  say  that 
we  have  carefully  considered  all  of  them,  and 
find  no  reversible  error  in  any  of  them. 

The  judgment  of  tbe  court  below  is  there- 
fore affirmed. 

Affirmed. 


DARB7  et  al.  y.  WHITE. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

March  2,  1014.     Rehearing  Denied 

Blareh  19,  1014.) 


1.  JuDOKEWT    (I   656*)— What   CoNSTmrrM 
Conclusive  Judgment. 

On  the  sustalnlnz  of  exceptions  to  the  orig;- 
inal  petition,  plaintiff  filed  an  amended  petition, 
containing  some  of  the  allegations  to  wbich  ex- 
ceptions were  sustained,  and  defendants  pre- 
sented an  exception  in  the  nature  of  a  plea  of 
res  judicata,  asserting  that  the  former  ruling 
of  the  court  was  condusive  on  the  qnestion  of 
the  sufficiency  of  the  allegations  of  the  amend- 
ed petition.  Betd,  that  the  order  sustaining  the 
exceptions  bein^  mterlocutory,  because  it  made 
no  final  disposition  of  the  canse,  it  was  not  a  con- 
clusive judgment,  and  defendants,  if  dissatisfied 
with  the  second  petition^  should  have  urged  ex- 
ceptions thereto,  and  directly  assigned  the  er- 
ror of  the  court  in  overruling  them, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1167;  Dec.  Dig.  |  656.*] 

2.  Appbai,   and    Esbob    (§   653*)— Rkcobd— • 
Bill  of  Exceptions. 

Under  court  rule  66  (142  S.  W.  xxi),  pro- 
viding that  the  rulings  upon  motions  for  con- 
tinuance can  be  reviewed  only  when  exception  is 
reserved  and  presented  in  a  proper  bill,  the  over- 
ruling of  a  motion  for  a  continuance  cannot  be 
considered,  where  it  was  only  preserved  in  the 
minutes  of  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  iS  2461,  2462,  24fe-2471; 
Dec  t>ig.  i  568.»] 

3.  Appeai.  and  Ebbob  (t  742*)— Assionmeni 
OF  Ebbob— Sufficibnct. 

Where  the  statement  subjoined  to  an  as- 
signment of  error  complaining  of  the  admission 
of  testimony  did  not  refer  to  any  bill  of  ex- 
ceptions, or  disclose  what  objections,  if  any,  were 
urged  to  the  admission  of  the  testimony,  it  can- 
not be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;  Dec.  Dig.  i  742.*] 

4.  Appeal  and  Bbbob  (§  731*)— Absionmentb 
OF  Ebbob— SuFFiciENcy. 

An  assignment  of  error  complaining  of  the 
charge  cannot  be  reviewed  where  neither  the  as- 
signment nor  the  statement  contained  the  charge 
excepted  to,  or  its  substance,  or  directed  the  ap- 
pellate court  as  to  tbe  page  in  the  record  where 
It  could  be  found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3017-3021;  Dec  Dig.  | 
731.*] 

Appeal  from  District  CJourt,  Wharton  Coun- 
ty;   Samuel  J.  Styles,  Judge. 

Action  by  T.  J.  White  against  W.  6.  Darby 
and  W.  T.  Reed.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

W.  S.  Strickland,  of  Eagle  Lake,  and  W. 
L.  Hall  and  G.  O.  KeUcy,  l)oth  of  Wharton, 
for  appellants.  A.  J.  Wirtz,  of  Eagle  Lake, 
and  Ring,  Carothers  &  Brown,  of  Houston, 
for  appellee. 


*For  other  eases  see  uune  toplo  and  uecUoa  NUMBBR  In  Dae.  Dig.  &  Am.  Dig.  Key-No.  Swles  &  K«s'r  Indezu 
165  S.W.— 31 
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McMBANS,  X  This  suit  was  brought  by 
appellee,  T.  J.  White,  against  appellants,  W. 
O.  Darby  and  J.  T.  Reed,  to  recover  dam- 
ages for  breach  of  contract  He  alleged, 
In  substance,  that  he  made  a  contract  with 
appellants,  by  the  terms  of  which  the  ap- 
pellants leased  to  him  200  acres  of  land 
for  the  year  1910,  and  agreed  to  furnish 
him  seed  rice  for  planting  the  same,  three 
wells  and  pumping  plants,  and  fuel  oU 
to  operate  the  pumps,  and  also  agreed  to 
repair  the  tenant  house  on  the  premises 
for  the  occupancy  of  appellee;  that  appel- 
lee agreed  to  plant  the  land  in  rice,  cul- 
tivate and  harvest  the  crop,  to  operate  the 
pumps  and  water  the  rice  crop;  that  by  the 
terms  of  the  contract  It  was  agreed  that  the 
crop  should  be  divided  Into  two  equal  parts, 
one  to  belong  to  appellants  and  the  other  to 
appellee.  It  was  further  alleged  that  appel- 
lee took  possession  and  began  preparation  to 
put  in  the  crop,  but  that  appellants  breached 
their  agreement,  whereby  appellee  was  dam- 
aged In  the  sum  of  $3,600.  The  appellants 
answered  by  general  demurrer,  several  spe- 
cial exceptions,  general  denial,  and  certain 
special  defenses  unnecessary  to  be  stated  In 
the  view  we  take  as  to  the  proper  disposition 
to  be  made  of  this  appeal.  A  trial  before  a 
jury  resulted  In  a  verdict  and  judgment  for 
appellee  for  $500,  and  appellants  Darby  and 
Reed  have  appealed. 

[1]  At  the  first  term  of  the  court  after  this 
suit  was  filed  the  defendants  filed  a  general 
demurrer  to  the  original  petition,  which  was 
afterwards  overruled,  and  several  special  ex- 
ceptions, the  second  to  the  effect  that  the 
petition  did  not  set  out  the  correct  measure 
of  damages,  and  the  third  that  the  damages 
alleged  by  plaintiff  were  too  remote,  specula- 
tive, uncertain  and  Indefinite  to  entitle  him 
to  recover,  and  these  special  exceptions  were 
sustained.  Plaintiff  then  took  leave  to 
amend,  and  at  the  next  term  filed  an  amend- 
ed original  petition.  To  this  the  defendants 
also  urged  a  general  demurrer;  and,  claim- 
ing that  the  amended  petition  contained  sub- 
stantially the  same  allegations  as  the  orig- 
inal, they  presented  an  exception  in  the  na- 
ture of  a  plea  of  res  Judicata,  asserting  that 
the  former  ruling  of  the  court  on  special  ex- 
ceptions to  the  original  petition  was  conclu- 
sive on  the  question  of  the  sufficiency  of  the 
allegations  of  the  amended  petition.  They 
also  presented  the  same  special  exceptions 
to  the  amended  petition  as  were  urged 
against  the  original.  All  these  exceptions 
were  overruled,  and  appellants'  first  assign- 
ment of  error  is  predicated  upon  the  action 
of  the  court  in  refusing  to  sustain  their  ex- 
ception In  the  nature  of  a  plea  of  res  Judi- 
cata. No  question  is  otherwise  made  as  to 
the  action  of  the  court  in  overruling  the 
special  ezceptiona  We  think  the  assign- 
ment cannot  be  sustained.  It  is  clear  that 
the  order  sustaining  the  exceptions  to  the 
original  petition  was  interlocutory,  because 
•  it  did  not  make,  nor  attempt  to  make,  a 


final  disposition  of  the  case.  This  being  true 
it  was  incumbent  upon  defendants  when  the' 
amended  petition  was  filed,  if  they  were  not 
satisfied  with  its  sufficiency,  to  urge  such  ex- 
ceptions as  they  might  deem  necessary,  and' 
If  aggrieved  by  the  action  of  the  court  In 
refusing  to  sustain  the  same,  that  action 
should  have  been  directly  assigned  as  error. 
This  was  not  done.  Hill  v.  Nolan  (Civ.  App.) 
147  S.  W.  365;  Texas  Land  Cto.  v.  Winter,  93 
Tex.  560,  57  S.  W.  39;  Webb  v.  Reynolds 
(av.  App.)  160  S.  W.  154. 

[2]  The  second  assignment  is  based  upon 
the  refusal  of  the  court  to  grant  defendants' 
motion  for  a  continuance.  The  order  of  the 
court  overruling  this  motion  was  entered  in 
the  minutes,  and  the  exception  Is  there  noted. 
This  minute  of  the  proceedings  of  the  court 
below  did  not  make  the  application  for  con- 
tinuance a  part  of  the  record.  Under  rule  55 
(142  S.  W.  xxi),  the  action  of  the  court  upon 
motions  for  continuance  can  be  revised  here 
only  when  exception  is  reserved  and  present- 
ed in  a  proper  bill.  As  no  such  exception 
was  taken  in  this  case,  this  assignment  of 
error  presents  nothing  to  be  considered  by 
this  court  Railway  v.  Mallon,  65  Tex.  117; 
Posey  V.  Lumber  Co.  (Civ.  App.)  142  S.  W. 
931;  CranflU  v.  Fidelity  &  Dep.  Co.  (Civ. 
App.)  143  S.  W.  233;  RaUway  v.  Blackburn 
(Civ.  App.)  155  S.  W.  625. 

[3]  The  third  assignment  is  predicated  up- 
on the  action  of  the  court  in  admitting  cer- 
tain testimony  in  behalf  of  plaintiff  over  de-. 
fendants'  objection.  The  assignment  is  not 
presented  in  such  a  way  as  to  require  us  to 
consider  it  in  that  the  statement  subjoined 
does  not  refer  to  any  bill  of  exceptions,  nor 
does  it  disclose  what  objections,  if  any,  were 
nrged,  or  that  any  exceptions  were  reserved. 
HoUand  v.  Closs  (Civ.  App.)  146  S.  W.  671; 
Autrey  v.  Linn  (Ov.  App.)  138  S.  W.  197; 
Lee  V.  Simmons  (Cav.  App.)  161  S.  W.  868; 
Hill  V.  Neese  (Qv.  App.)  160  S.  W.  314. 

[4]  The  fourth  assignment  purports  to  as- 
sail the  court's  charge  on  the  measure  of 
damages.  This  assignment  is  not  presented 
in  accordance  with  the  rules,  and  cannot  be 
considered.  Neither  the  assignment  nor  the 
statement  contains  the  charge  objected  to, 
nor  is  its  substance  given,  nor  are  we  direct- 
ed to  the  page  of  the  record  where  the  charge 
can  be  found.  Mansfield  v.  Neese,  21  Tex. 
C!iv.  App.  684,  64  S.  W.  370;  Horseman  v. 
Coleman  County  (Civ,  App.)  67  S.  W.  304; 
Railway  v.  McClaln,  80  Tex.  92,  15  S.  W.  789. 

The  fifth  assignment  complains  that  the 
verdict  of  the  Jury  la  contrary  to  the  law  and 
the  evidence  in  the  respects  pointed  out  in 
the  assignment  We  think  it  is  sufficient  to 
say,  in  disposing  of  this  assignment  that  we 
have  carefully  considered  the  evidence 
brought  up  in  the  record,  and,  while  we  will 
not  set  it  out  it  la  sufficient  we  think,  to 
Justify  the  verdict  rendered.  The  record  dis- 
closes no  reversible  error,  and  the  Judgment 
of  the  court  below  Is  affirmed. 

Affirmed. 
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V       CARTER   T.   WAI<KBR. 

(Conrt  of  Civil  Appeals  of  Texaa.    San  Antonio. 
Dec  23,  1913.    On  Motion  for  Rehear- 
ing, April  16,  1914.) 

1.  MtTNICIPAI.  CORPOBATIONS  (|  706*)— NSGLI- 

GKNT  Use  of  SxREETa— Actions— Sufwicibn- 

OT  OF  EVIDKNCK. 

In  an  action  for  the  value  of  a  horse  which 
fell  when  plaintiff  jerked  suddenly  on  the  reins, 
believing  that  an  automobile  was  about  to  col- 
lide with  him,  evidence  held  insufficient  to  show 
any  misconduct  on  the  part  of  the  chauffeur 
justifying  his  fear  of  a  collision. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518;  Dec.  Dig.  | 
706. »] 

2.  NEOLIOBNOB  (f  72*)— COKTRIBUTORT  NEOU- 

OKNCE— Acts  in  Emeboencies. 

A  person  through  whose  negligence  anoth- 
er Is  placed  in  a  position  where  he  must  adopt 
a  perilous  alternative  or  in  a  situation  of  ap- 
parent sudden  or  imminent  danger  is  respon- 
sible for  the  consequences. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  fl  99,  100;   Dec.  Dig.  {  72.*] 

8.  MUNICIPAI.  COBFOBATIONS  (I  705*)  —  COK- 
TBIBUTOBT  NEOUGENCE— ACTS  IN  B^EBOEN- 
COBB. 

An  owner  of  an  antomobile  was  not  liable 
for  the  value  of  a  horse,  caused  to  fall  by  its 
driver  jerking  suddenly  on  the  reins  under  the 
belief  that  a  collision  was  imminent,  where 
there  was  no  misconduct  on  the  part  of  his 
chauffeur  reasonably  calculated  to  cause  a  belief 
that  such  action  was  necessary  to  prevent  a  col- 
lision ;  it  appearing  that  the  owner  of  the  horse 
was  unreasonably  frightened  without  cause. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1515-1517;  Dec 
Dig.  i  705.*] 

4.  NeOUGENCE  (J  72*)— CONTBIBDTOBT  NEG- 
LIGENCE—ACTS  IN   Emebgencibs. 

When  the  negligence  of  another  has  given 
rise  to  a  belief  of  imminent  danger,  a  person  is 
not  bound  to  exercise  the  prudence  of  a  man  of 
ordinary  prudence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  99,  100;   Dec  Dig.  (  72.*] 

6.  Tbial  (S  127*)— Misconduct  of  CodhbeI/— 
Statement  as  to  Insttbance. 

In  an  action  for  damages  claimed  to  have 
been  caused  by  the  negligence  of  the  driver  of 
an  automobile,  plaintiff,  after  testifying  that  de- 
fendant had  told  him  the  number  of  his  car  and 
had  also  made  another  statement  about  the  car, 
was  asked  what  such  statement  was;  whereup- 
on defendant's  counsel  interrupted  and  told  him 
not  to  state  what  somebody  else  told  him,  but 
only  what  defendant  told  him.  Plaintiff  then 
answered  that  be  said  he  had  insurance  on  the 
car.  On  defendant's  objection  the  court  and 
plaintiff's  counsel  told  the  jury  not  to  consider 
such  answer,  and  plaintiff's  counsel  further 
fiaid  that  they  cared  nothing  about  the  insur- 
ance and  only  wanted  to  know  what  was  said 
as  to  the  number  and  ownership  of  the  car. 
Btld,  that  the  circumstances'  showed  that  plain- 
tiff made  the  statement  as  to  the  insurance  de- 
liberately with  an  appreciation  of  the  effect  it 
would  have  on  the  jniy,  since  the  questions 
asked  him  about  the  conversation  showed  that 
he  had  told  his  attorney  about  it  and  it  would 
be  presumed  that  his  sittorney  told  him  that 
such  testimony  was  not  permissible;  and  hence 
a  judgment  for  plaintiff  would  be  reversed. 

[Ed.  Note. — For  other  esses,  see  Trial,  Cent 
Dig.  §  276;   Dec  Dig.  {  127.*] 


a.  Trial  (|  133*)— Ebbob— Cobb  by  Instboc- 

tions  to  Dibbeoabd. 

No  admonition  to  the  jury  could  remove 
the  effects  of  such  testimony,  as  it  could  not 
remove  the  knowledge  that  the  suit  was  not 
between  citizens,  but  between  a  dtisen  and  a 
corporation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  316;   Dec  Dig.  |  133.*] 

7.  Appeal  and  Ebbob  (|  882*)— Review— In- 
vited Ebbob. 

Defendant  was  in  no  manner  responsiUe 
for  the  admission  of  sndi  testimony,  as  his- 
counsel  conld  not  have  known  what  plaintiff  in- 
tended to  state  when  he  told  him  not  to  tell 
what  any  one  but  defendant  said. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jj  3591-3610;  Dec  Dig.  t 
882.*J 

8.  MtTNicaPAL  Corpobations  (5  706*)— Negli- 
gent Use  of  Streets— Questions  fob  Jubt. 

In  an  action  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  driver  of 
an  automobile,  evidence  htld  to  make  a  ques* 
tion  for  the  jury  as  to  whether  defendant's  au- 
tomobile was  the  one  which  caused  the  injury. 
{Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec  Dig.  | 
706.*] 

0.  Appeal  and  Ebbob  (J  237*)— Reservation 
OP  Grounds  of  Review— Motion  foe  Mis- 

TBIAL. 

In  an  action  for  negligence,  where  defend- 
ant objected  and  reserved  a  bill  of  exceptions 
to  plaintiff's  testimony  that  defendant  said  he 
had  insurance,  he  was  not  required  to  ask  that 
the  cause  be  withdrawn  from  the  jury  and  con- 
tinued. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1302% ;   Dec  Dig.  S  237.*] 

Carl,  J.,  dissenting  in  part 

Appeal  from  Bezar  Comity  Court;  John 
H.  Clark,  Judge. 

Action  by  T.  S.  Walker  against  H.  C.  Cai^ 
ter.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  on  rehear- 
ing. 

Terrell,  WalthaU  &  Terrell,  of  San  An- 
tonio, for  appellant  T.  H.  Rldgeway,  of  San 
Antonio,  for  appellee. 

CARL,  J.  Appellee,  T.  S.  Walker,  sued 
appellant,  H.  C.  Carter,  for  the  value  of  a 
horse  belonging  to  Walker,  ana  alleged  that 
appellant's  servant  was  negligent  In  driving 
bis  car  at  a  high  rate  of  speed  on  one  of 
the  streets  in  San  Antonio;  that  appellee 
was  driving  along  In  his  buggy,  and  in  order 
to  avoid  being  struck,  or  having  his  horse 
struck,  by  appellant's  car,  he  jerked  his  horse 
around  and  threw  It  down,  thereby  Injuring 
the  horse  to  such  an  extent  she  died.  Ap- 
I>ellant  pleaded,  In  addition  to  a  general  de- 
murrer and  general  denial,  contributory  neg- 
ligence on  the  part  of  appellee.  The  trial 
resulted  In  a  judgment  for  appellee  In  the 
sum  of  $150,  from  which  this  appeal  is  taken. 

The  appellant  complains  that  the  court 
erred  In  refusing  to  Instruct  a  verdict  for 
the  defendant  In  the  county  court,  to  which 
the  case  was  appealed  from  the  justice  court, 
and  assigns  such  refusal  to  instruct,  by  the 
county  Judge,  as  error. 
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The  case  aeems  to  have  been  tried  mainly 
on  the  Issue  as  to  whether  the  car  which 
caused  the  wreck  belonged  to  appellant. 
Walker  testified  that  It  was  a  big  gray  car. 
"I  was  coming  down  Crockett  street  in  my 
buggy,  and  an  automobile  came  down  the 
left-hand  side  of  the  street  going  west,  and 
the  negro  driving  the  car  turned  the  car  on 
my  buggy  and  horse,  and  it  either  struck 
me  or  would  have  struck  me;  but  I  was 
nbout  half  out  of  the  buggy  when  the  horse 
fell,  and  I  hollered  at  the  negro.  There  was 
a  cut  place  on  the  horse's  leg.  I  saw  It  was 
a  negro  driving  the  car.  I  did  not  see  the 
number  of  the  car.  It  was  a  big  gray  car. 
I  don't  know  whether  or  not  I  have  seen 
the  car  since.  The  horse  died  the  next  morn- 
ing after  the  accident  I  took  her  home.  Aft- 
er the  horse  was  knocked  down,  1  helped 
it  up  three  times  before  it  could  stand,  and 
after  it  got  home  it  laid  down  and  never  did 
get  up  any  more.  I  paid  $150  for  the  horse. 
I  would  have  sold  her  tor  $175."  And  sub- 
.stantially:  "I  am  a  dealer  in  horses,  and 
know  the  reasonable  market  value  in  San  An- 
tonio at  that  time.  She  was  worth  on  the 
market  $150."  "It  was  between  Losoya  street 
and  the  bridge.  I  was  going  west  downhill, 
and  the  automobile  was  going  in  the  same  di- 
rection. The  boy  with  the  car  was  about 
25  yards  behind  me  when  I  first  saw  him. 
I  heard  the  car  coming  and  saw  he  was  not 
going  to  stop,  and  I  hollered  at  him  and  be- 
gan pulling  my  horse  to  keep  him  from  strik- 
ing it  I  was  driving  a  one-horse  buggy. 
The  wheels  of  the  buggy  projected  out  on  ei- 
ther side  In  the  street  further  than  the  horse. 
The  negro  was  coming  angling  across  the 
street,  and  it  could  have  hit  the  horse's  head 
and  not  have  touched  the  wheels  of  the  bug- 
gy. He  missed  the  buggy  about  the  horse's 
shoulder.  I  throwed  the  horse  down  or  he 
would  have  hit  the  horse."  "It  Is  rather 
downhill."  "I  don't  Imow  whose  car  it  was, 
only  what  I  have  been  told." 

W.  C.  Fleming  corroborates  the  plaintiff 
as  to  the  accident  and  says  he  knew  the  driv- 
er; had  seen  him  before  that  and  has  seen 
him  since.  He  saw  the  number  on  the  car, 
and  says  he  saw  the  car  with  the  same  driver 
in  It  after  that,  and  the  car  was  No.  278,  a 
big  gray  car.  "I  first  saw  the  driver  when 
he  started  to  go  across  Crockett  street  I 
liave  seen  him  lots  of  times  before  that 
When  he  passed  that  morning  (at  Joske's),  I 
recognized  him  as  the  man  I  had  seen  before. 
•  *  •  The  reason  I  noticed  him  was  be- 
cause he  was  going  so  fast,  about  20  miles 
an  hour.'' 

Sylvester  Slmonds  (the  negro  driver)  said 
be  was  working  for  appellant  at  the  time 
of  the  acddent,  driving  a  large  gray  Stod- 
dard-Dayton  auto.  It  was  a  seven-passenger 
car,  No.  278,  and  says  he  had  worked  for 
Mr.  Carter  six  or  eight  years. 

Both  Walker  and  Fleming  are  posittve  the 
car  which  did  the  damage  to  the  horse  was 
a  large  gray  auto.    Both  say  the  driver  was 


a  negro.  Fleming  says  he  had  seen  the  negro 
before  and  siuce^  and  that  he  was  driving 
the  car  which  did  the  damage,  and  the  car 
number  is  Mr.  Carter's.  We  think  the  evi- 
dence was  suflicient,  and  the  court  did  not 
err  in  refusing  to  instruct  a  verdict  for  de- 
fendant 

It  Is  ti-ue  that  "the  broad  and  wise  policy 
of  the  law,  formed  in  and  descending  to  us 
through  the  crucibles  of  time,  does  not  per- 
mit the  citizen  to  be  deprived  of  his  property, 
his  life,  or  his  liberty,  upon  mere  surmise 
or  suspicion,  and  places  upon  a  trained  Ju- 
diciary the  grave  responsibility  of  determin- 
ing, as  a  question  of  law,  whether  the  tes- 
timony establishes  more."  In  the  Joske  Case, 
91  Tex.  674,  44  S.  W.  1058,  cited,  it  was 
held  that  the  facts  did  not  do  more  than  cre- 
ate a  strong  suspicion ;  whereas  in  this  case 
it  is  shown  that  Fleming  recognized  the  driv- 
er, knew  him  before  and  since  the  accident. 
He .  was  driving  a  big  gray  car,  and  was 
working  for  Mr.  Carter,  and  had  been  for  six 
or  eight  years.  The  number  of  the  car  was 
that  of  appellant  and  on  the  same  day  of 
the  accident  the  driver  was  driving  appellant's 
car.  We  think  the  evidence  was  sufficient 
to  justify  the  finding  of  tlie  Jury,  and  ttiis 
assignment  is  overruled. 

The  court  did  not  err  in  refusing  special 
charge  No.  2  requested  by  appellant,  which 
is  as  follows:  "In  this  case  you  are  in- 
structed that  if  the  horse  of  the  plaintiff 
tell  on  account  of  the  fact  that  the  plalntifT 
pulled  the  rein  too  suddenly,  it  he  did  so  pull 
it  that  it  was  not  necessary  under  the  facts 
and  circumstances,  or  that  a  reasonably  pru- 
dent man  would  not  have  thought  it  neces- 
sary, for  the  plaintiff  to  have  so  pulled  said 
rein,  it  he  did,  and  that  said  act  of  pulling 
the  rein.  If  it  was  'done,  was  the  proximate 
cause  of  the  accident  alleged,  then  you  will 
find  for  the  defendant"  Authorities  dted  by 
appellant  do  not  apply  to  this  case.  The 
charge  requested  ignores  the  doctrine  of  im- 
minent peril.  "When  one  person  is  placed  in 
a  perilous  position  by  the  wrongful  act  of 
another,  the  person  so  situated  is  not  re- 
quired to  exercise  the  same  degree  of  care  that 
a  person  of  ordinary  prudence  would  have 
exercised."  Railway  Co.  v.  Nefl,  87  Tex.  303, 
28  S.  W.  263 ;  Saunders  v.  M.,  E.  &  T.  Ry. 
Co.  of  Texas,  35  Tex.  Civ.  App.  383,  80  S.  W. 
387,  and  cases  dted.  Indeed,  when  a  man  is 
borne  down  upon  by  a  big  seven-passenger 
automobile  at  the  rate  of  20  miles  per  hour, 
"prudence"  and  "ordinary  care"  are  about 
the  least  of  his  assets.  In  Railway  Co.  v. 
Neff,  87  Tex.  303,  28  S.  W.  283,  It  was  shown 
that  Neff,  in  crossing  the  railway  In  his  wa- 
gon, would  not  have  been  injured  if  he  had 
stayed  in  the  wagon;  but  he  Jumped  out  of 
the  back  end,  fell  on  the  track,  and  was  kill- 
ed. The  Supreme  Court  held  that  when  it 
was  shown  that  the  railway  company  was 
negligent,  the  fact  that  Neff  acted  rashly  or 
imprudently  would  not  relieve  the  company. 

While  appellee  Walker  was  on  the  stand 
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testifying  as  to  a  conversation  with  appel- 
lant, his  attorney  asked :  "Did  yon  ever  have 
a  talk  with  Mr.  Carter  about  this  accident? 
A.  Tes,  sir.  Q.  Did  you  ask  him  the  number 
of  the  car?  A  Yes,  sir.  Q.  What  did  he 
say  the  number  was?  A.  276.  Q.  Did  he 
make  any  other  statement  about  the  car? 
A.  Tes,  sir.  Q.  What  did  he  state?  Mr. 
Terrell  (Attorney  for  Appellant):  Don't 
state  what  somebody  else  told  you;  state 
what  he  told  you.  A.  He  said  he  had  In- 
surance on  the  car."  This  was  objected  to 
as  Immaterial,  and  the  court  Instructed  the 
Jury  not  to  consider  same.  Appellee's  coun- 
sel thereupon  stated:  "We  don't  care  any- 
thing about  any  Insurance  upon  the  car.  All 
we  want  to  know  is  about  what  Mr.  Carter 
said  as  to  the  number  and  ownership  of  the 
car."  He  then  turned  to  the  Jury  and  said : 
"Gentlemen  of  the  Jury,  I  will  ask  you  not  to 
consider  the  answer  of  Mr.  Walker  about  the 
insurance  upon  the  car." 

Appellant  complains  that,  notwithstanding 
the  court  instructed  the  Jury  not  to  consider 
said  remark,  and  appellant's  counsel  did  the 
same,  it  was  so  prejudicial  to  his  case  as  to 
require  a  reversal  of  the  Judgment;  and  we 
are  referred  to  a  rather  fertile  field  of  au- 
thorities. In  the  case  of  City  of  Austin  v. 
Gress,  156  S.  W.  536,  the  appellee  was  on 
the  stand,  and  attorneys  for  the  city  asked 
if  be  would  submit  to  an  examination,  to 
which  he  replied  that,  if  the  court  thought  It 
necessary,  he  would  do  so.  Attorneys  for  the 
city  stated  that  appellant  would  pay  for  the 
examination.  Counsel  for  Gress  then  asked: 
"Who  do  you  represent,  the  city  of  Austin,  or 
an  insurance  company?"  To  which  the  at- 
torney replied:  "We  represent  the  city  of  Aus- 
tin." Counsel  for  the  appellee  then  asked: 
"Been  paid  by  them?"  "That  is  my  busi- 
ness," replied  the  other  attorney,  "I  general- 
ly manage  to  collect  my  fees."  Thereupon 
counsel  for  appellee  said:  "If  you  will  state 
that  it  Is  not  for  the  benefit  of  an  Insurance 
company — "  At  this  point  counsel  object- 
ed, and  the  court  instructed  the  Jury  to  dis- 
regard the  remark.  The  Court  of  Appeals  re- 
versed the  case,  because  it  was  apparent  that 
it  was  the  deliberate  purpose  of  the  appel- 
lee's attorney  to  get  the  fact  before  the  Jury 
that  there  was  indemnity  insurance  to  pro- 
tect the  city. 

In  the  case  of  licvinskl  v.  Cooper,  142  S. 
W.  961,  dted  by  appellant,  there  appears  al- 
so an  intent  on  part  of  counsel  to  get  the  im- 
pression to  the  Jury  that  the  appellant  was 
protected  by  Insurance.  The  persistence  of 
shrewd  attorneys  in  getting  these  prejudicial 
matters  before  the  Jury  can  only  be  reme- 
died by  withdrawing  the  case  from  the  Jury 
and  selecting  another  panel,  or  for  the  court 
to  reverse  the  case.  The  idea  that  a  court 
can  undo  the  harm  done  by  information  of 
this  kind  by  merely  telling  them  not  to  con- 
sider such  statements  Is  pure  fiction.  After 
the  serpent  has  thrown  its  virus  into  its  vic- 


tim, it  would  be  Just  about  as  effective  for 
the  physician  to  tell  the  patient  not  to  let 
the  poison  circulate  through  his  system,  as  it 
would  for  a  court  to  tell  a  Jury  they  must 
not  consider  the  very  thing  it  is  highly  im- 
portant they  should  not  know.  That  it  is 
improper  to  ask  questions  or  to  make  state- 
ments in  the  presence  and  hearing  of  the  Ju- 
ry which  go  to  show,  or  Indicate,  that  the 
defendant  has  accident  insurance,  is  well  es- 
tablished by  the  following  cases:  Levinski  v. 
Cooper,  142  S.  W.  960;  Trent  v.  Lechtman 
(Mo.)  126  S.  W.  242;  C147  of  Austin  v.  Gress, 
156  8.  W.  535. 

But  in  these  cases,  and  indeed  in  all  cas- 
es we  have  been  able  to  find,  where  cases 
have  been  reversed  on  account  of  the  mis- 
conduct of  counsel  in  Improperly  injecting 
the  matter  of  insurance  into  the  trial  of  a 
case,  there  was  apparently  a  deliberate  intent 
to  get  that  issue  before  the  Jury.  This  court 
cannot  aOord  to  reverse  this  case,  however, 
because  of  the  fact  that  a  witness  inadvert- 
ently mentions  insurance.  The  question  ask- 
ed did  not  suggest  anything  of  that  nature, 
and  there  is  absolutely  nothing,  in  so  far  as 
the  record  shows,  to  indicate  that  counsel  ex- 
pected such  an  answer  as  was  given.  The 
witness  had  not  answered,  and  there  is  noth- 
ing to  indicate  that  he  would  have  stated 
what  he  did,  had  it  not  been  that  the  at- 
torney for  the  appellant  spoke  up  and  said: 
"Don't  state  what  somebody  else  told  you; 
state  what  he  told  you."  Then  it  was  the 
poison  was  emitted.  Counsel  could  have 
stopped  him  entirely.  If  he  anticipated  the 
insurance  matter,  he  might  have  had  the 
Jury  removed  and  then  developed  the  facts. 
Furthermore,  falling  in  ttiis,  he  could  have 
asked  that  the  case  be  withdrawn  from  the 
Jury  after  the  answer  was  made  and  either 
continued  or  another  Jury  impaneled,  if  he 
felt  it  unsafe  to  proceed.  He  did  not  see  fit 
to  do  so,  and  we  do  not  think  be  should 
now  be  heard  to  complain.  Mr.  Justice  Jen- 
kins, speaking  of  a  case  of  this  kind,  in  City 
of  Austin  V.  Gress,  156  S.  W.  536,  says: 
"Sometimes  they  (remarks)  are  made  un- 
thoughtedly  in  the  beat  of  discussion;  and 
in  such  cases,  where  the  court  instructs  the 
Jury  to  disregard  them,  it  will  usually  be 
presumed  that  the  Jury  did  so.  But  where 
statements,  deliberately  made,  are  of  such  a 
character  that  no  attorney  would  have  plead- 
ed them,  and  no  well-informed  attorney 
would  suppose  that  he  would  be  permitted 
to  prove  them,  and  the  effect  of  such  re- 
marks is  highly  prejudical,  we  can  see  no 
way  of  enforcing  proper  practice  in  this  re- 
gard except  to  reverse  and  remand  the  case, 
where  the  party  making  such  remarks  has 
obtained  a  verdict" 

Since  the  answer  in  this  case  does  not  ap- 
pear from  the  record  to  be  the  result  of  a  de- 
liberate purpose,  and  because  it  was  elicited 
as  much  by  apiiellant's  counsel  as  by  appel- 
lee's, we  do  not  feel  that  we  would  be  Justl- 
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fled  In  reversing  tbe  caae;    and,  finding  no 
material  error,  tbe  Judgment  of  the  county 
coart  will  be  affirmed. 
Judgment  affirmed. 

On  Motion  for  Rebearing. 

FLT,  C.  J.  This  la  a  suit  for  the  valne  of 
a  mare,  Instituted  by  appellee  against  appel- 
lant. In  which  it  was  alleged  that  the  mare 
"was  killed  or  died  from  injuries  sustained 
on  or  about  the  8th  day  of  February,  1912, 
by  being  negligently  run  into,  scared,  or  caus- 
ed to  fall  by  an  automobile  being  operated 
by  a  servant  of  said  H.  C.  Carter,  on  Crockett 
street,  in  the  city  of  San  Antonio,  Bexar 
county,  Tex."  The  cause  originated  in  the 
Justice's  court  and  was  appealed  to  the  coun- 
ty court  In  each  court  Judgment  was  ren- 
dered for  $150,  the  amount  claimed  by  ap- 
pellee. 

[1]  The  facts  In  this  case  are  quite  un- 
satisfactory. Appellee  testified  that  he  was 
going  east  in  a  buggy  on  Crockett  street,  and 
then  that  he  was  going  west,  and  that  he 
saw  a  big  gray  automobile  coming  along  the 
street  behind  him  about  the  distance  of  25 
yards,  and  he  seems  to  hare  become  demor- 
alized and  got  halfway  out  of  the  buggy  be- 
fore the  automobile  passed  him  on  his  left,  as 
it  should  have  done;  that  while  be  was  half- 
way out  of  the  buggy,  and  before  the  au- 
tomobile reached  him,  he  hallooed  to  the  negro 
chauffeur,  and  the  mare  fell  at  that  time. 
The  hallooing  and  falling  of  the  mare  must 
have  occurred  before  the  automobile  reached 
the  spot  on  which  the  buggy  was  standing. 
He  testified:  "When  I  saw  It  approaching, 
I  hollered  at  the  negro  and  began  to  get  out 
of  the  buggy  to  keep  from  getting  hurt."  He 
admitted  that  the  mare  was  not  struck  by 
the  automobile,  and  that  he  threw  her  down 
by  Jerking  the  reins.  He  testified:  "He  miss- 
ed the  buggy  about  the  horse's  shoulder.  I 
throwed  the  horse  down  or  he  would  have  hit 
the  horse.  •  *  *  I  Jerked  the  right-hand 
r^n  and  fell,  pulling  the  horse  over,  and  he 
fell.  I  throwed  her  on  one  side.  Some  of 
her  feet  were  on  the  outside  and  some  under 
her.  Part  of  her  was  against  the  curb.  That 
was  the  back  part  •  •  *  The  wheels  of 
the  buggy  projected  out  on  either  side  In  the 
street  farther  than  the  horse."  There  was 
no  evidence  that  the  automobile  was  moving 
faster  than  the  city  ordinances  permitted. 
The  evidence  of  Fleming  Indicates  that  the 
driver  intended  passing  appellee  on  his  right, 
but  evidently  he  turned  his  horse  very  sud- 
denly, and  the  automobile  was  thrown  over 
to  the  left  to  avoid  a  collision.  He  swore 
that  he  did  not  think  that  the  automobile  hit 
the  horse.  The  negro  driver  swore  that  he 
knew  nothing  of  the  matters  about  which 
appellee  and  his  witness  F'leming  testified. 

[2-4]  The  law  is  well  established  that  if  a 
man  is  placed  in  a  position  where  he  must 
adopt  a  perilous  alternative,  or  even  where  he 
Is  placed  In  a  situation  of  apparent  sudden 
or  imminent  danger  by  the  negligent  acts 


of  another,  the  latter  is  responsible  for  the 
consequences.  Thomp.  Neg.  |f  1S5,  255; 
Shear.  &  Bed.  Neg.  !  89;  Wharton,  Neg.  fS 
94,  95.  On  the  other  hand,  if  the  act  of 
the  plaintifT  resulted  from  rash  apprehension 
of  danger  which  has  no  existence  or  from 
inordiuate  and  unreasonable  fear,  be  Is  not 
entitled  to  recover.  There  must  be  some  rea- 
sonable ground  for  the  belief  that  some  sort 
of  action  must  be  taken  in  order  to  protect 
lilmself  to  Justify  a  person  In  taking  such 
action.  While  a  man  is  not  held  to  the  ex- 
ercise of  such  prudence,  when  the  negligence 
of  another  had  given  rise  to  a  belief  of  im- 
minent danger,  as  would  be  exercised  by  a 
man  of  ordinary  prudence,  still  a  man  can- 
not recover  for  damages  inflicted  by  himself  • 
through  wildly  imagining  that  he  was  in  dan- 
ger. In  order  to  make  a  case  arising  from 
action  on  the  part  of  the  plaintiff  caused  by 
tbe  negligent  act  of  the  defendant,  it  must 
be  shown  'that  there  was  misconduct  upon 
the  part  of  the  defendant  reasonably  cal- 
culated to  cause  the  plaintiff  to  do  the  thing 
that  resulted  in  his  injury.  There  can  be 
no  recovery  unless  there  be  negligence  on 
tbe  part  of  the  defendant  placing  the  plain- 
tiff in  a  situation  where  he  must  adopt  a 
perilous  alternative  or  where  the  negligence 
of  the  defendant  creates  such  terror  as  to 
cause  the  plaintiff  to  act  wildly  or  negligent- 
ly. The  facts  in  this  case  do  not  reasonably 
show  such  misconduct  upon  the  part  of  ap- 
pellant as  would  Justify  appelle^  in  Jerking 
his  mare  down  on  the  street  in  a  wUd  at- 
tempt to  evade  an  imaginary  danger. 

l^e  evidence  tends  to  show  a  case  of  a 
man  unreasonably  frightened  at  an  approach- 
ing automobile,  75  feet  behind  him,  losing 
Ms  mental  equilibrium,  and  Jerking  his  ani- 
mal down  on  the  street,  when  there  was  no 
ground  for  fear  that  there  would  be  a  col- 
lision. If,  however,  this  be  a  case  that  should 
have  been  submitted  to  a  Jury,  stlU,  the 
facts  being  so  meager,  every  illegal  fact  al- 
lowed to  go  before  the  Jury  will  be  scmtl- 
nized  with  exceeding  strictness. 

L5-7]  When  appellee  was  testifying,  he  was 
asked  If  he  had  ever  had  a  talk  with  appel- 
lant about  the  accident  and  be  answered 
that  he  had,  and  that  appellant  had  told  him 
the  number  of  bis  car.  He  was  then  asked 
If  he  made  any  other  statement,  and  he  an- 
swered: "He  said  he  had  Insurance  on  the 
car."  That  Illegal  testimony  came  from  the 
appellee,  who  must  have  known  that  it  was 
very  improper  testimony.  In  consulting  with 
his  attorney,  be  must  have  told  him  about  the 
conversation  with  appellant,  or  he  would  not 
have  been  Interrogated  about  it  and  we  must 
presume  that  his  attorney  informed  him  that 
such  testimony  was  not  permLsslble.  lie 
must  have  appreciated  the  effect  it  would 
have  upon  a  Jury  trying  a  case  between  two 
citizens,  when  It  was  made  known,  that 
a  corporation,  and  not  the  defendant  would 
have  to  discharge  the  Judgment  for  damages. 
He  must  have  known  that  the  wavering  bal- 
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ances  would  go  down  against  the  "soulless 
corporation."  No  amount  o£  admonition  to 
the  jury  could  remove  the  effects  of  the  tes- 
timony, because  it  could  not  remove  the 
knowledge  that  the  suit  was  not  one  between 
idtlzens,  but  between  a  citizen  and  a  corpora- 
tion. 

Api)eUee  cannot  escape  the  effect  of  the 
testimony  given  by  him  on  the  ground  of  his 
ignorance  of  the  baneful  effect  it  would  prob- 
ably have  upon  the  Jury.  He  must  be  given 
credit  for  common  sense  and  at  least  a  modi- 
cum of  knowledge  of  human  nature.  Judg- 
ments have  been  reversed  where  attorneys 
have  injected  such  matters  into  a  trial,  and  we 
cannot  see  that  the  party  has  any  more  right 
to  bring  in  such  matters  than  would  the  at- 
torneys. In  case  of  the  latter,  he  might  with 
some  degree  of  reason  claim  that  he  had  not 
authorized  it ;  but  he  has  nothing  to  Ju.stify,. 
excuse,  or  palliate  his  deliberate  conduct  in 
bringing  such  testimony  before  the  Jury.  In 
the  statement  of  facts  it  is  indicated  that  he 
was  anxious  to  tell  about  the  insurance  com- 
pany, for  after  telling  about  appellant  giving 
him  the  number  of  his  automobile,  he  said, 
"He  made  another  statement  about  the  car." 
When  asked  what  it  was,  he  replied,  "He  said 
he  liad  insurance  on  the  car."  The  circum- 
stances indicate  that  be  knew  that  such  state- 
ment would  have  a  deadly  effect  on  the  in- 
terests of  appellant  and  therefore  testified 
toil. 

In  the  bill  of  exceptions  it  is  recited  that 
the  attorney,  after  appellee  had  testified  to 
what  was  said  to  him  by  appellant  about  in- 
surance, stated:  "We  don't  care  anything 
about  any  insurance  on  the  car.  All  we 
want  to  know  is  about  what  Mr.  Carter  said 
as  to  the  number  and  ownership  of  the 
car."  If  that  was  all  that  was  desired  to  be 
elicited  from  appellee  the  question  as  to 
whether  any  other  statement  was  made  by  ap- 
pellant was  totally  unnecessary,  because  he 
had  already  testified  as  to  what  appellant 
said  about  the  number  and  ownership  of 
the  car. 

[S]  The  evidence  as  to  the  identity  of  the 
automobile  calls  for  strengthening ;  there  be- 
ing nothing  to  sustain  it  except  the  testimony 
of  FUeming.  He  identified  the  driver,  but 
said:  "I  don't  know  that  it  was  the  same 
car.  There  are  lots  of  gray  cars  in  town, 
and  I  don't  know  the  make  of  either.  I 
don't  know  whether  he  was  driving  the  same 
car  the  day  of  the  accident  as  the  day  I  saw 
him  at  Joske's."  It  was,  however,  sufl[lclent 
to  be  considered  by  a  jury. 

There  was  no  error  In  refusing  the  special 
charge.  If,  through  the  negligence  of  appel- 
lant, appellee  was  placed  in  a  position  where 
he  had  to  adopt  a  perilous  alternative  to  pro- 
tect himself,  or  if  by  the  negligence  of  ap- 
pellant appellee  was  placed  in  a  situation 
where  In  the  terror  of  an  emergency  for 
which  he  was  not  responsible  he  acted  wild- 
ly or  negligently,  appellant  would  be  liable; 


but  if  there  was  no  negligence  upon  the 
part  of  appellant  appellee  could  not  'recover, 
no  matter  how  frightened  he  may  have  been. 
Persons  driving  automobiles  on  the  streets 
cannot  be  held  liable  for  injuries  resulting 
from  the  wild  acts  of  timid  persons,  super- 
induced by  unreasonable  fear.  Thero  mu6t 
be  negligence  on  the  part  of  the  defendant  to 
Justify  action  on  the  part  of  the  plaintiff. 
There  must  be  a  real  or  apparent  perlL 
Railway  v.  Rogers,  91  Tex.  52,  40  S.  W.  956. 

[9]  There  is  no  authority  for  holding  that 
it  was  the  duty  of  appellant  when  the  un- 
lawful evidence  was  brought  into  the  case 
by  appellee  to  ask  that  the  cause  be  with- 
drawn from  the  Jury  and  continued.  Such  a 
ruling  would  preclude  a  hearing  in  this  court 
on  any  error  of  the  trial  court,  unless  there 
was  a  formal  demand  for  a  withdrawal  of 
the  cause  from  the  Jury  and  an  application 
for  a  continuance  or  postponement  There 
are  some  matters  that  may  arise  that  would 
call  for  such  action  upon  the  part  of  the 
complaining  party,  such  as  discovering  the 
disqualification  of  a  Juror  during  the  trial, 
or  when  a  party  is  surprised  by  the  testi- 
mony of  his  witness;  but  such  rule  has  never 
been  applied  to  the  admission  of  illegal  evi- 
dence. Appellant  did  all  that  was  required 
of  him  when  he  objected  to  the  evidence  and 
reserved  a  bill  of  exceptions  to  the  admis- 
sion of  the  testimony. 

Api)ellant  was  In  no  manner  responsible 
for  the  admission  of  the  illegal  testimony. 
He  could  not  have  known  what  appellee  In- 
tended to  state  when  he  told  him  not  to 
state  what  any  one  but  appellant  said.  The 
responsibility  for  the  injection  of  the  damag- 
ing testimony  rests  upon  appellee.  He  vol- 
untarily gave  the  testimony  and  is  charged 
with  a  knowledge  of  its  illegal  and  damag- 
ing character. 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  is  reversed  and  the  cause  re- 
manded. 

CARL,  J.  (dissenting).  I  think  this  Judg- 
ment ought  to  be  affirmed,  and  that  for  two 
reasons:  (1)  Because  the  evidence  is  amply 
sufficient  to  Justi^^  the  Judgment  of  tlie 
court  below.  (2)  And  because  I  do  not  think 
that  the  mere  mentioning  of  the  fact  that 
appellant  had  Insurance  ought  to  reverse 
the  case  when  it  is  not  made  to  appear  that 
it  was  purposely  done,  but  was  a  mere  in- 
cident of  the  trial,  and  more  especially  when 
the  court  instructed  the  Jury  not  to  consider 
such  remark  and  counsel  for  appellee  made  a 
like  request 

My  views  are  more  fully  set  out  in  the 
original  opinion  rendered  by  this  court  on 
December  23,  1913;  the  opinion  being  writ- 
ten by  myself  and  concurred  In  at  that  time 
by  the  full  court  That  opinion  will  be  here 
referred  to  for  the  purpose  of  expressing  my 
views  fully  upon  the  whole  case  in  this  dis- 
sent 
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Sr.  LOUIS  SOUTHWESTERN  RT.  CO.  t. 
BROTHERS. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

March  21,  1914.    Rehearing  Denied 

April  11,  1914.) 

1.  covheboe  (j  27*)— elcplotkbs'  llabiutt 
Act— Eicplot£  in  Intebstatb  Coiiuebce. 

B.,  employed  by  defendant  carrier  as  an 
"extra"  braJceman,  at  aU  times  subject  to  call, 
with  headquarters  at  C.,  paid  for  his  services 
from  the  time  he  started  on  a  trip  till  returned 
to  C,  having  been  sent  out  as  a  brakeman  on 
a  train  engaged  in  interstate  commerce,  was,  at 
the  time  of  his  injury,  when  being  sent  back 
on  a  pass  to  C,  on  a  train  of  defendant  engaged 
in  interstate  commerce,  not  a  passenger,  but  an 
employ^,  engaged  in  interstate  commerce,  so  that 
action  for  his  death  therefrom  is  governed  b^ 
the  federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  1^  35  Stat.  65  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1822]). 

[Ed.  Note.— For  other  cases,  see  (Commerce, 
Cent  Dig.  f  26 ;    Dec.  Dig.  |  27.*] 

2.  Death  (J  81*)- Actions— PLAiNTirr— Fed- 
BRAI.  Euployebb'  Liabilttt  Act. 

Under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stot  65  [U.  S. 
Comp.  St  Supp.  1911,  p.  1322].),  action  for 
death, of  an  employ^  from  injury  received  while 
engaged  in  interstate  commerce,  maintainable 
only  by  the  personal  representative  of  deceased, 
must  be  by  his  administrator  or  executor,  though 
he  left  no  estate,  and  cannot  be  by  relatives  in 
their  individual  capacity. 

(Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  35,  37-46,  48;   Dec.  Dig.  {  31. »] 

Appeal  from  District  Cotirt,  Hunt  County ; 
A.  P.  Dohoney,  Judge. 

Action  by  C.  B.  Brothers  against  the  St 
Louis  Southwestern  Railway  Company.  From 
an  adverse  Judgment,  defendant  appeals. 
Reversed  and  remanded. 

B.  B.  Perkins,  of  Dallas,  and  Crosby,  Ham- 
ilton &  Harrell,  of  GreenviUe,  for  appellant 
O.  C.  Mulkey,  of  Commerce,  and  Evans  & 
Carpenter,  of  Greenville,  lor  appellee. 

RASBURl,  J.  In  view  of  what  we  consid- 
er to  be  the  controlling  issue  in  this  case,  a 
suffldent  statement  of  the  pleading  is  that 
O.  E.  Brothers  siied  appellant  for  damages 
for  personal  injuries  caused  by  cinders  being 
blown  Into  his  eye  while  upon  one  of  appel- 
lant's trains  en  route  from  Ft  Worth  to  C!om- 
merce,  Tex.,  as  the  result  of  appellant's  neg- 
ligence in  the  operation  of  its  train.  About 
5V^  months  after  Brothers*  Injury,  and  about 
two  months  after  the  suit  was  filed,  he  died, 
and  his  parents.  Hence  and  Maggie  Brothers, 
intervened  in  the  suit  alleging  his  death 
and  that  it  resulted  from  the  injuries  detail- 
ed, and  sought  damages  therefor. 

[1]  Appellant  pleaded  In  abatement  of  the 
suit  that  it  was  a  common  carrier  of  freight 
and  passengers,  and  C.  E.  Brothers  its  em- 
ploye at  the  time  of  his  injury,  both  engaged 
at  that  time  in  transporting  Interstate  freight 
and  passengers,  and  that  interveners  could 
not  for  that  reason  prosecute  the  suit  in 
their  Individual  capacities,  but  that  same 
could  cmly  be  maintained  by  the  personal  rep- 


resentative of  the  deceased,  as  provided  by 
the  terms  of  the  federal  Employers'  UabiUty 
Act  Appellant  further  urged,  subject  to  its 
plea  in  abatement  its  special  exception,  as- 
serting that  the  petition  was  insufficient  be- 
cause it  failed  to  allege  facts  which  would 
authorize  interveners  to  prosecute  the  suit 

Interveners,  in  response  to  the  plea  in 
abatement  averred  that  there  was  no  admin- 
istration pending  upon  the  estate  of  C.  E. 
Brothers,  and  no  necessity  therefor,  since  at 
the  time  of  his  death  he  owned  no  property 
whatever,  nor  were  any  debts  due  him  by 
others ;  and  further  that  at  the  time  he  was 
injured,  he  was  not  in  the  service  of  appel- 
lant, but  was  traveling  as  a  passenger  upon 
one  of  appellant's  trains,  and  as  a  conse- 
quence the  federal  rule  did  not  apply. 

Appellant's  plea  in  abatement  upon  hear- 
ing, was  overruled,  as  was  also  the  special 
exception  upon  argument  There  was  trittl 
by  Jury,  with  verdict  for  Interveners  followed 
by  like  Judgment  from  which  this  appeal  is 
prosecuted. 

The  facts  essential  to  a  disposition  of  this 
appeal,  and  which  are  undisputed,  are  in  sub- 
stance as  follows:  Appellant  is,  and  was  at 
the  time  Brothers  was  injured,  a  common 
carrier  of  freight  and  passengers,  engraged  in 
both  Interstate  and  intrastate  business  or 
commerce.  Prior  to  and  at  the  time  Brothers 
was  injured,  he  resided  at  Commerce,  and  at 
the  time  of  such  injury  he  was  employed  by 
appellant  as  "extra"  brakeman.  Preceding 
the  day  on  which  Brothers'  eye  was  injured, 
he  served  as  brakeman  for  appellant  on  a 
train  from  Texarkana  to  Ft  Worth.  The 
train  came  from  Little  Rock,  Ark.,  to  Tex- 
arkana over  the  St  Louis  Southwestern 
Railway  Company  and  from  Texarkana  to 
Ft  Worth  over  the  line  of  the  appellant,  St 
Louis  Southwestern  Railway  Company  of 
Texas.  The  train  on  which  Brothers  served 
as  brakeman  from  Texarkana  to  Ft  Worth 
was  a  passenger  train  and  bad  on  board  in- 
terstate passengers  destined  for  points  within 
Texas,  being  in  fact  an  excursion  train  re- 
turning from  a  reunion  of  E^x-Ctonfederate 
soldiers  from  Little  Rock.  The  train  reached 
Ft.  Worth,  which  was  its  final  destination, 
about  midnight  Brothers  spent  the  remain- 
der of  the  night  in  Ft  Worth.  The  following 
morning  he  received  a  "pass"  from  appellant . 
which  authorized  him  to  return  over  appel- 
lant's line  of  railway  to  Commerce.  For  that 
purpose  he  boarded  one  of  appellant's  regular 
passenger  trains  at  Ft  Worth  and  did 
return  thereon  to  Commerce.  En  route  the 
cinder  that  caused  his  injury  was  lodged  in 
his  eye.  The  train  on  which  be  returned  was 
engaged  in  interstate  commerce.  Brothers 
performed  no  service  whatever  on  the  train 
that  returned  him  from  Ft  Worth  to  Com- 
merce, but  by  the  terms  of  his  employment 
appellant  nevertheless,  paid  him  for  his 
services  from   the   time  he  left  Texarkana 
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until  It  returned  him  to  Commerce,  as  U 
actually  In  service,  furnishing  him  aa  well 
transportation  from  Ft.  Worth  to  Commerce. 
Commerce  was  a  terminal  of  appellant  and 
the  place  where  Brothers  received  orders, 
and  he  was  Instructed  by  his  superior  when 
be  left  Ft  Worth  to  report  to  the  proper 
offldalB  at  Commerce  for  further  orders  in 
line  with  his  employment.  Brothers  arriv- 
ed at  Commerce  at  1  p.  m.  of  the  same 
day,  remaining  there  until  11:45  p.  m., 
when  he  was  sent  out  on  an  extra  freight 
train ;  bis  run  being  from  Commerce  to  Mt. 
Pleasant,  which  train  was  engaged  in  Inter- 
state commerce.  Brothers  returned  from 
Mt  Pleasant  the  next  day  on  a  train  also 
engaged  in  interstate  business. 

Thus  It  will  be  seen  that  the  evidence  in 
the  record,  and  which  we  have  stated  in  sub- 
stance, discloses  without  conflict  whatever 
that  the  train  on  which  Brothers  served  as 
extra  brakeman  was  engaged  in  Interstate 
commerce.  It  In  like  manner,  discloses  that 
the  train  on  which  he  was  traveling  back  to 
Commerce  under  instructions  of  his  superiors 
to  there  report  for  further  duty  was  also  en- 
gaged in  Interstate  commerce.  And  Anally 
that  the  train  upon  which  he  begun  his  duties 
after  arriving  at  Commerce  was  also  engaged 
In  such  commerce.  The  facts  related  being 
true,  appellant  asserts  that  the  court  should 
have  sustained  its  plea  in  abatement  and,  if 
not  then  its  8i>ecial  exception,  both  of  which 
asserted  that  interveners'  cause  of  action,  if 
any  they  had,  arose  under  the  act  of  Con- 
gress of  April  22,  1906  (35  Stat.  65,  c.  149  [U. 
S.  Comp.  St  Supp.  1911,  p.  1322]),  and  that 
the  case  should  not  have  been  tried  by  any 
rules  other  than  those  prescribed  by  said 
act  Counsel  for  Interveners  In  no  respect 
challenge  the  f&cts  we  have  stated  as  being 
nndl8i>uted,  but  take  the  position  here,  as 
they  did  in  the  court  below,  that  Brothers 
was  in  no  sense  in  the  employ  or  actual  serv- 
ice of  appellant  at  the  time  he  received  his 
injuries,  but  In  fact  a  passenger,  and  that  ap- 
pellant owed  him,  at  the  time  be  received  his 
injury,  that  high  degree  of  care  which  a  very 
careful,  cautions,  and  prudent  i>er8on  would 
have  exercised  under  the  same  or  similar  cir- 
cumstances in  transporting  passengers  for 
hire.  By  the  rule  Just  stated  the  case  was 
tried  in  the  court  below.  Accordingly,  under 
the  facts  Just  recited,  and  In  order  to  deter- 
mine ^e  Issues  raised  by  counsel  for  appel- 
lant it  becomes  necessary  to  determine 
wb^er  Brothers,  at  the  time  he  received  his 
Injuries,  was  In  legal  contemplation  in  the 
employ  of  antellant  since,  if  he  was,  a  rule 
at  variance  with  the  one  by  which  the  case 
was  submitted  applies. 

It  Is  undisputed,  as  we  have  said  in  our 
findings  of  fact  that  Brothers  was  regularly 
In  the  employ  of  appellant  serving  as  extra 
brakeman.  Under  the  terms  of  his  employ- 
ment he  was  at  all  times  subject  to  the  call 
of  his  master  for  .the  performance  of  such 


duties  as  should  be  assigned  lilm  in  line  with 
such  employment  When  called  to  duty.  Ills 
time  and  pay  was  allowed  until  he  returned 
to  Commerce,  his  home  and  place  of  employ- 
ment whether  actually  at  his  work  or  not 
The  day  prior  to  Us  injury  he  was  directed 
to  serve  on  a  train  from  Texarkana  to  Ft 
Worth,  which  he  did,  arriving  at  Ft  Worth 
about  midnight  wliich  concluded  the  run. 
The  following  morning  he  was  directed  to 
proceed  back  to  Commerce  and  report  for 
duty.  He  did  so  (being  injured  en  route), 
arriving  at  Conunerce  about  1  p.  m.,  going 
out  on  duty  again  at  midnight  on  another 
extra  run.  Also,  as  we  have  said,  he  did  no 
actual  work  in  the  operation  of  the  train  but 
occupied  a  seat  in  a  coach  as  any  other  pas- 
senger. Then,  was  Brothers,  under  the  con- 
struction placed  upon  such  matters  by  the 
Supreme  Court  of  the  United  States,  in  appel- 
lant's employ  at  the  time  he  was  injured,  for, 
in  determining  whether  the  federal  Employ- 
ers' Liability  Act  applies,  it  is  necessary  to 
consider  the  decisions  of  that  court  affecting 
Brothers'  relation  to  appellant  at  the  time  of 
his  Injuries,  since  that  rule  under  the  nation- 
al Constitution  is  supreme?  We  conclude 
he  was. 

In  Lamphere  v.  Oregon  B.  &  Nav.  Co.,  196 
Fed.  336,  116  C.  O.  A.  156,  It  is  said.  In  ef- 
fect, that  there  are  cases  that  hold  that  an 
employe  of  a  railroad  company,  while  -going 
to  and  from  bis  work,  is  not  engaged  in  the 
service  of  bis  master,  and  those  that  hold 
to  the  contrary,  but  that  whatever  may  be 
the  conflict  concerning  ordinary  cases,  "there 
can  be  no  question  that  he  is  in  the  service  of 
his  master  •  •  »  whenever  he  is  doing 
that  which,  under  bis  contract  of  employ- 
ment, he  is  bound  to  do."  In  the  dted  case 
the  plalntm  was  an  engineer  who  was  on  bis 
way,  under  orders  of  his  superiors,  to  board 
a  train,  which  would  transport  him  to 
another  station,  at  which  latter  place  he 
would  assume  his  duties  as  engineer  for  the 
defendant  company,  but  while  in  the  com- 
pany's yards,  and  before  boarding  the  train 
to  depart  for  the  point  where  he  would  as- 
sume his  duties,  he  was  injured.  There  was 
a  verdict  in  the  trial  court  for  defendants 
and  writ  of  error  to  the  United  States  Circuit 
Court  of  Appeals,  where  the  case  was  revers- 
ed and  remanded,  and  for  that  reason  did  not 
reach  the  Supreme  Court  of  the  United  States, 
but  the  latter  court  in  Pederson  v.  Delaware 
Lackawanna  &  Western  Railroad  Co.,  229  U. 
S.  146,  83  Sup.  Ct  648,  57  L.  Ed.  1125,  cites 
the  decision  approvingly  upon  a  similar  Is- 
sue, and  for  that  reason  is,  we  think,  decisive 
of  the  Issues  In  the  Instant  case,  since  the 
facts  In  the  Lamphere  Case  and  the  instant 
case  cannot  be  intelligently  differentiated. 

In  the  instant  case.  Brothers  went  to  Tex- 
arkana in  order  to  do  tliat  which  his  con- 
tract riequired  him  to  do.  Arriving  at  Ft. 
Worth,  the  end  of  his  run,  he  was  directed 
to  return  to  Commerce  and  there  report  for 
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farther  duty,  which  his  contract  aiso  bound 
him  to  do,  and  for  doing  which  he  was  com- 
pensated. As  did  Lamphere,  he  commenced 
his  Journey,  and  was  injured  while  en  route, 
and  unaer  the  rule  stated  and  the  contract  of 
employment  It  cannot  be  said  that  the  rela- 
tion of  carrier  and  passenger  existed,  even 
though  Brothers  was  on  a  passenger  train 
and  performing  no  actual  service,  since  he 
was  there  as  a  servant  receiving  compensa- 
tion and  entitled  to  be  on  the  train  solely  be- 
cause of  his  employment  Such  Is  the  federal 
rule.  And,  when  we  turn  to  the  cases  in  our 
state  courts,  we  find  an  unbroken  and  uni- 
form line  of  cases  holding  in  consonance  with 
the  federal  rule  that  employes,  while  pro- 
ceeding to  and  from  the  place  where  their 
tasks  are  performed,  are  In  the  service  of 
the  master  and  entitled  to  the  benefits  and 
charged  with  the  burdens  of  the  law  of  this 
state  between  master  and  servant.  M.,  K. 
&  T.  Ky.  Co.  of  Tex.  v.  Kentz,  162  S.  W.  959, 
and  cases  dted.  Most  of  the  cases  which 
hold  that  the  servant  Is  In  the  employ  of  the 
master  while  going  to  and  from  his  work 
were  constructions  originally  for  the  protec- 
tion of  the  servant,  and  proceed  upon  the 
theory  that  going  to  and  from  work  is  an  es- 
smtlal  ingredient  of  the  servant's  contract 
of  employment  and  incidental  to  it,  and  in  the 
use  and  enjoyment  of  which  he  is  to  be 
protected  by  the  laws  relating  to  master  and 
servant  In  the  Instant  case  transportation 
over  appellant's  line  of  railway  was  the 
means  afforded  Brothers  for  the  performance 
of  his  service,  and  it  was  only  because  he  was 
the  employe  of  appellant  that  he  was  en- 
titled to  snch  right  and  privilege. 

[2]  Being,  then,  of  opinion  that  both  ap- 
pellant and  Brothers,  at  the  time  the  latter 
was  Injured,  were  engaged  in  interstate  busi- 
ness or  commerce.  It  follows  that  interveners 
were  not  entitled  to  prosecute  the  suit  for 
damages  after  his  death,  in  their  individual 
capacities  and  as  next  of  kin  of  Brothers, 
since  it  is  the  settled  rule.  In  all  cases  aris- 
ing under  the  federal  act,  that  such  suits  may 
be  maintained  only  by  the  personal  represen- 
tative of  the  deceased,  meaning  adminis- 
trator, executor,  etc.,  notwithstanding  the  de- 
cedent left  no  estate,  and  those  Instituting 
the  suit  are  all  who  may,  under  the  law  of  the 
forum,  recover  any  such  damages.  American ' 
Railroad  Ck>.,  etc.,  v.  Ann  Elizabeth  Birch 
et  al.,  224  U.  S.  647,  32  Sup.  Ct.  603,  56  L. 
Ed.  879;  Rivera  v.  A.,  T.  &  S.  F.  Ry.  Co., 
149  S.  W.  223;  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Lester,  149  S.  W.  841 ;  Kansas  City,  M.  &  O. 
Ry.  Co.  V.  Pope,  152  S.  W.  186 ;  Eastern  Ry. 
Co.  of  N.  M.  V.  EUis  et  al.,  153  S.  W.  701. 
Accordingly  it  becomes  our  duty  to  reverse 
the  Judgment  and  remand  the  case  to  the 
lower  court  for  such  proceedings  as  are  not 
inconsistent  with  the  views  here  expressed; 
and  it  la  so  ordered. 

Reversed  and  remanded. 


DURANOO  LAND  &  TIMBER  CO.  et  aL  t. 
SHAW. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

March  21,  1914.    Rehearing  Denied 

April  11,  1914.) 

1.  Plbadino  (I  111*)— Plea  of  Pbiviixok— 
Burden  of  Proof. 

Under  Rev.  St  1911,  art  1830,  providing 
that  no  person  shall  be  sued  out  of  the  coun^ 
of  his  domicile,  except  in  cases  of  fraud,  when 
suit  may  be  instituted  in  the  county  in  which 
the  fraud  was  committed,  a  plaintiff,  seeking  to 
justify  a  suit  in  a  county  other  than  that  of 
defendant's  residence  on  the  ground  that  fraud- 
ulent misrepresentations  upon  which  the  cause 
of  action  was  based  were  made  in  the  county 
wherein  the  venue  was  laid,  has  the  burden  of 
proving  that  they  were  made  in  the  county 
where  suit  was  brought 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fi  234-236;   Dec.  Dig.  |  111.*] 

2.  Pleading  (|  111*)— Plea  ot  Privilege- 
Evidence. 

In  a  suit  in  a  county  other  than  that  of  de- 
fendant's residence,  evidence  held  insufficient  to 
show  that  the  fraudulent  misrepresentations  up- 
on which  the  action  was  based  were  made  id 
the  county  wherein  the  venue  was  laid. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Si  234-238 ;   Dec.  Dig.  |  111.*] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  R.  D.  Shaw  against  the  Durango 
Land  &  Timber  Company  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal 
Reversed  and  remanded,  with  directions. 

J.  D.  Williamson,  of  Waco,  Spenoe,  Knight, 
Baker  &  Harris,  of  Dallas,  and  Wear  &  Fra- 
zler,  of  HUlsboro,  for  appellants.  Morrow  & 
Morrow  and  Shurtleff  &  Cummlngs,  all  of 
HiUsboro,  and  Goodson  &  Goodson,  of  Coman- 
che, for  appellee. 

RAINET,  C.  J.  The  following  statement 
taken  from  appellant's  brief  shows  the  nature 
of  the  suit,  to  wit:  "R.  D.  Shaw  brought  suit 
in  the  district  court  of  Hill  county  against 
the  Durango  Land  &  Timber  Company,  a  cor- 
poration, domiciled  in  McLennan  county,  and 
against  Edward  Rotan,  H.  H.  Shear,  J.  F. 
Rowe,  and  J.  R.  Knight,  citizens  of  McLen- 
nan county,  and  against  P.  E.  Schow,  a  citi- 
zen of  Bosque  county  (subsequently  dismiss- 
ing as  to  Schow),  alleging  as  his  Justification 
for  suing  In  Hill  county  that  fraudulent  mis- 
representations had  been  made  to  him  in  HUl 
county  which  resulted  in  injury  to  him.  The 
cause  of  action  asserted  was,  in  substance, 
that  in  May,  1909,  defendants  Rowe  and 
Schow,  for  themselves  and  as  agents  of  their 
codefendants,  Rotan  and  Shear,  and  as  agents 
of  La  Montana  Land  &  Lumb^  Company, 
through  fraudulent  misrepresentations  bad 
induced  plaintitC  to  subscribe  for  $7,000  of 
stock  in  a  corporation  to  be  formed  under  the 
name  of  La  Montana  Land  &  Lumber  Com- 
pany, and  to  give  his  notes  for  such  sum; 
that  thereafter  the  proposed  cori)oration,  La 
Montana    Land    &    Lumber    Company,    was 
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formed,  and  from  time  to  time  thereafter 
plaintiff  paid  npon  his  sabacription  between 
$14200  and  $1,306,  and  several  times  renewed 
his  stock  notes ;  that  thereafter  La  Montana 
Land  &  Lumber  Company  was  dissolved,  and 
its  assets,  including  plaintUTs  notes;  acquired 
by  another  corporation,  the  Durango  Land 
ft  Timber  Company,  defendant  herein,  with 
notice,  plaintiff  becoming  thereby  a  stock- 
bolder  in  the  latter  company ;  the  prayer  of 
the  petition  being  that  plaintiff  recover  the 
money  paid  and  that  his  stock  In  the  defend- 
ant company  and  his  notes  held  by  it  be  can- 
cded.  At  the  trial  a  judgment  was  rendered 
awarding  to  plaintiff  the  relief  sought,  and 
from  that  judgment  this  appeal  is  prose- 
cuted." 

None  of  the  defendants  resided  in  Hill 
county.  All  were  residents  of  McLennan 
coonty,  except  Schow,  who  resided  in  Bosque 
county.  Pleas  of  privilege  of  being  sued  in 
tbe  county  of  their  residence  were  interposed, 
which  were  submitted  to  the  Jury  by  the 
court  and  a  verdict  rendered  against  such 
pleas.  The  Jurisdiction  of  tbe  Hill  county 
district  court  depended  upon  false  or  fraudu- 
lent representations  having  been  made  to  ap- 
pellee in  Hill  county,  which  induced  Iiim  to 
subscribe  for  stock  In  the  land  corporation. 

Apiiellants  contoid  that  the  court  erred  in 
submitting  to  tbe  Jury  the  issue  of  the  right 
to  sue  in  Hill  county,  because  tbe  evidence 
falls  to  show  that  any  fraud  was  committed 
upon  appellee  in  Hill  county. 

[1, 2]  The  representations  claimed  to  be 
fraudulent,  as  shown  by  appellee's  evidence, 
areas  follows:  "As  I  have  heretofore  stated, 
they  told  me  that  including  the  expenses 
and  price  of  the  land  they  had  paid  a  dollar 
an  acre  in  gold  for  the  land.  If  it  had  been 
a  fact  and  I  had  known  it  at  that  time  that 
tbey  bad  not  done  that,  I  would  not  have  sub- 
scribed for  that  stock.  As  I  bave  heretofore 
testified,  they  told  me  of  certain  parties 
whom  I  have  named  tbey  bad  doubled  up  on 
tbeir  stock  in  this  second  capitalization.  If 
I  bad  known  they  had  not  done  that,  I 
would  not  have  subscribed  for  that  stock." 

All  the  testimony  with  reference  to  said 
representations  having  been  made  in  Hill 
county  is  appellee's  testimony  as  follows: 
"It  occurt-ed  from  Aquilla  on  to  Waco. 
Those  gentlemen  got  on  the  train  at  Aquilla, 
and  I  talked  with  them  from  Aquilla  to  Wa- 
co. The  conversation  began  immediately 
wben  Mr.  Rowe  and  Mr.  Schow  got  on  the 
train  at  Aquilla.  It  is  something  like  four 
miles,  about  four  miles,  from  Aquilla  to  tbe 
Mct«nnan  county  line.  It  might  vary  Just  a 
UtUe.  •  •  *  It  is  approximately  20  miles 
from  AqnUla  to  Waco.  •  »  »  I  think  I 
signed  tbe  subscription  list  before  I  got  to 
Waco,  but  I  could  not  say  Just  exactly  how 
long.  I  am  pretty  positive  that  I  did  not 
sign  It  In  tbe  depot  at  Waco,  although  I 
might  have  done  it.    •    •    •    I  guess  it  would 


take  something  like  40  minutes,  possibly  60 
minutes,  to  go  from  Aquilla  to  Waco.  •  *  • 
I  can't  swear  what  was  said  in  Hill  county 
and  what  was  said  in  McLennan  county. 
*  *  *  I  accepted  tbeir  proposition  some- 
where between  Aquilla  and  Waco.  •  •  • 
That  train  bad  something  like  four  or  five 
mil^  to  go  to  the  McLennan  county  line.  I 
do  not  mean  to  say  that  all  of  those  repre- 
sentations were  made  between  Aquilla  and 
the  county  line.  I  don't  know  ttiat  they  were 
all  made  there,  but  we  began  the  conversa- 
tion I  am  sure,  and  the  repre^ntations  were 
not  completed  until  we  got  quite  a  good  ways 
down  the  road.    I  don't  know  bow  far." 

Under  our  statutes,  tbe  general  rule  is  that 
"no  person  who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he 
has  his  domicile,  except,"  etc.  Rev.  St  1911, 
art  1830.  One  of  the  exceptions  Is  that,  "in 
all  cases  of  fraud,  and  in  cases  of  defalcation 
of  public  oflScera,  in  which  cases  suit  may  be 
Instituted  In  the  county  in  wUcb  the  fraud 
was  committed,  or  where  the  defalcation  oc- 
curred, or  where  tbe  defendant  has  bis  domi- 
cile." 

The  defendants  not  living  in  Hill  county,  it 
was  iDcumbent  upon  appellant  to  show  that 
the  representations  constituting  fraud  were 
made  In  Hill  county.  The  evidence  was  not 
Bufflctently  certain  for  the  Jury  to  definitely 
fix  in  which  county  the  fraud  was  committed, 
as  the  witness  said  he  could  "not  swear  what 
was  said  In  Hill  county  and  what  was  said  in 
McLenuan  county,"  and  for  the  exception  to 
prevail  over  the  general  rule  there  must  be 
stronger  evidence  of  the  existence  of  facts 
which  would  authorize  it  than  exist  In  this 
case.  The  burden  was  on  appellee  to  show 
that  the  fraud  was  perpetrated  in  HiU  coun- 
ty, but  he  virtually  says,  "I  cannot  say 
whether  it  was  in  Hill  or  McLennan  county," 
which  renders  it  so  uncertain  that  the  Jury 
were  not  Justified  in  saying  it  was  committed 
Id  Hill  county. 

Tbe  court  not  having  Jurisdiction  of  tlie 
parties  under  the  facts,  no  other  assignment 
will  be  considered ;  but  the  cause  will  be  re- 
manded, with  instructions  to  the  lower  court 
to  transfer  it  to  McLennan  county  for  trial 
under  article  1833,  Rev.  St  1911. 


STATE    V.    ST.    LOUIS    SOUTHWESTERN 
KT.  CO.  OF  TEXAS  et  aL 

(Court  of  CivU  Appeals  of  Texas.  Austin. 
May  21,  1913.  On  Motion  for  Rehearing, 
July  5,  1913.  Writ  of  Error  Dismtssed  by 
Supreme  Court  Dec.  10,  1913.) 

1.  Railboads  (1 9*)— Obdebs  of  Coioussion— 
Review— Appeajc. 

Rev.  Civ.  St.  1911,  art  6658,  placing  on 
mirties  complaining  of  an  order  of  the  Railroad 
Commission,  and  bringing  action  in  the  district 
court  to  set  it  aside,  the  burden  of  showing  "by 
clear  and  satisfactory  evidence"  that  it  is  un- 
reasonable and  unjust  to  them,  tbe  presumption 
given   a  judgment  of  a  trial   court  that  it  is 
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jostifled  by  the  facts  mast  be  accorded  sach  or- 
der in  the  district  court,  and  on  appeal  from  the 
judgment  of  the  district  court  holding  against 
the  order,  till  the  contrar;  is  clearly  and  satis- 
factorily shown  by  the  evidence  adduced  in  the 
district  court. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  a  12-19;   Dec.  Dig.  {  0.»] 

2.  Railboadb  ({  0*)— Obdebb  or  Commibsion— 
Pbocbedino  to  Set  Aside — PiiSAoiNOB. 

Even  it  the  remedy  ffiven  by  Rev.  Giv.  St. 
1911,  art  66!S7,  to  parties  complaining  of  an 
order  of  Railroad  Commission,  by  action  in  the 
district  court,  against  the  commission,  to  have 
the  order  set  aside,  in  which,  under  article  6658, 
they  have  the  burden  of  showing  the  order  to  be 
unjust  and  unreasonable  to  them,  be  exclusive, 
their  answer,  in  a  suit  in  such  court,  brought 
by  the  Attorney  General,  by  order  of  the  com- 
mission, against  them  for  enforcement  of  such 
order,  and  for  penalty  for  its  disobedience,  in 
which  answer  they  allege  the  order  to  be  unjust 
and  unreasonable  as  to  them,  by  reason  of  facta 
Bet  out,  and  pray  that  the  order  be  declared 
void  or.  its  equivalent,  for  judgment  in  their 
favor,  amounts  to  a  plea  in  reconvention  or 
cross-bill,  and  a  substantial  invoking  of  their 
statutory  remedy. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  »  12-19 ;    Dec.  Dig.  {  9.*] 

3.  JuDGMBNT  (I  948*)— Res  Judicata— Plkad- 

INO. 

Res  judicata,  to  be  available,  must  be 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  il  1787-1793;   Dec.  Dig.  {  948.*] 

4.  GONBTITOTIONAI.  LAW  (§  62*>— Delegawok 
or  POWEB  TO  Railboad  Comuibsion. 

While  the  power  of  the  Legislature,  under 
Const  art  10,  |  2,  to  correct  abuses  by  rail- 
roads, may  be  delegated  to  the  Railroad  Com- 
mission, Uie  declaration  of  what  is  an  abuse 
must  be  by  an  act  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f§  94-102 ;  Dec.  Dig.  |  62.*] 

5.  Railboadb  ({  9*)— ComiisBioN  —  Powek— 
"Abuse." 

An  abuse  by  a  railroad,  which  the  RaUroad 
Commission  may  correct  is  declared  by  an  act 
not  using  the  word  "abuse,"  but  imposing  a 
duty  on  the  railroad;  the  disregarding  of  such 
duty  by  the  railroad  being  the  abuse. 

[E^  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  12-19;    Dec  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  48,  49.] 

6.  CONSTITUTIONAI.  LAW  (g  62*)— Railboaos 
({  68*)  —  Dkleoation  of  Fowkb  to  Rail- 
boad CouassiON- Union  Depots. 

Acta  31st  Leg.  (2d  Ex.  Sess.)  c.  10,  declar- 
ing that  where  two  or  more  railroads  reach  the 
same  dty  or  town,  the  Railroad  Commission 
shall  ascertain  whether  it  is  practicable  and 
feasible  for  them  to  use  a  union  depot,  and  if 
it  finds  it  is  practicable  for  them  to  join  in  the 
construction  and  use  of  a  depot,  it  shall  give 
notice  to  them,  and,  after  investigation  and 
public  hearing,  may  require  construction  and 
maintenance  of  such  depot  by  them,  provided  it 
shall  appear  to  it  that  the  construction  and 
maintenance  thereof  is  just  and  reasonable  to 
the  companies  and  demanded  by  the  public  in- 
terest and  it  may  specify  the  requirements  of 
such  depot  as  to  kind  and  character,  is,  in  ef- 
fect, a  declaration  that  railroads  shall,  under 
certain  conditions,  construct  and  maintain  a 
union  depot  leaviiag  to  the  commission  merely 
the  determination,  in  the  first  instance,  whether 
those  conditions  exist,  which  is  not  the  delega- 


tion of  legislative  power,  and  does  not  invall* 
date  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  U  94-102 ;  Dec.  Dig.  {  62  ;• 
Railroads,  Cent  Dig.  ff  130,  131,  153,  135, 
136;   Dec  Dig.  |  6a*] 

T.  Constitutional  Law  (|  48*)— Vauditt  of 

Laws. 

A  law  should  not  be  held  nnoonstitntional, 
unless  clearly  so. 

[Ed.  Note.— For"  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;   Dec  Dig.  i  48.*] 

8.  Railboadb  ({  58*)— GouiassiON— Powebs— 
Site  ok  Union  Depot. 

The  grant  in  terms,  by  Acts  Slst  Leg.  (2d 
Ex.  Sess.)  c  10,  of  power  to  the  Railroad  Com- 
mission to  require  railroads  to  build  union  de- 
pots, carries  by  implication  every  power  neces- 
sary to  accomplishment  of  such  object  includ- 
ing that  to  select  the  site;  the  companies  fail- 
ing or  refusing  to  agree  thereon. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  |{  130,  131,  133,  136,  136;  Dec 
Dig.  i  68.*} 

9.  Eminent  Domain  (||  47*)— Condemnation 
FOB  Union  Depot— Land  or  Railboad. 

Such  interest  in  the  land  of  one  railroad 
company  as  is  necessary  for  the  depot  purposes 
of  two  other  companies,  under  the  order  of  the 
Railroad  Commission  that  the  three  construct  a 
union  depot  on  the  depot  site  of  the  first  com- 
pany, may  be  condemned  by  them,  under  Rev. 
Giv.  St.  1911,  art  6604,  authorizing  a  railroad, 
unable  to  agree  with  the  owner  for  purchase  of 
real  estate  required  for  its  depots,  to  condemn  it 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  U  107-120 ;    Dec  Dig.  i  47.*J 

10.  Eminent  Domain  ({  47*)— Condemnation 
— Pkopkbtt  Subject  to  Mobtoaoe. 

Land  of  a  railroad,  though  subject  with 
the  rest  of  its  property,  to  the  lien  of  all  its 
mortgage  bonds,  may  be  condemned  for  a  union 
depot;  the  bondholders  being  made  a  party  to 
the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {|  107-120;   Dec.  Dig.  {  47.*} 

11.  Eminent  Domain  ({  47*)— Condemnation 
OF  Pbopebtt  Condemned  fob  Special  Pub- 
pose. 

A  railroad's  depot  site,  though  condemned 
by  it  for  such  purpose,  may  be  condemned  for 
a  union  depot,  which  it  and  another  company 
are  ordered  by  the  Railroad  Commission  to  con- 
struct thereon ;  Uie  one  from  whom  such  com- 
pany condemned  it  being  made  a  party  to  the 
second  proceedings,  and  therein  allowed  any  ex- 
tra damages  to  which  it  may  be  entitled. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {g  107-120;   Dec.  Dig.  {  47.*) 

12.  Railboadb  (|  254*)— Disobetino  Obdebb 
or  Commission- Penalties. 

The  penalties  prescribed  by  Acts  Slst  Leg. 
(2d  Ex.  Sess.)  c  10.  I  2,  for  failure  of  railroads 
to  obey  orders  of  the  commission  for  construc- 
tion of  a  anion  depot  should  not  be  imposed, 
they,  in  refusing  to  obey  the  orders,  not  acting 
willfully,  in  the  sense  of  intentional  wrongdo- 
ing, but  standing  on  what  they,  under  the  ad- 
vice of  counsel,  believed  to  be  uelr  legal  rights. 
[E]d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ${  764-772;    Dec.  Dig.  |  254.*] 

On  Motion  for  Rehearing. 

13.  Railboadb  (g  9*)— Disposition  of  Case 
ON  Appeal— Remand. 

While  the  judgment  of  the  district  court  in 
favor  of  railroads,  as  against  an  order  of  the 
Railroad  Commission,  must  be  reversed,  there 
being  insufBcient  evidence  to  show  the  order 
was  unjust  and   unreasonable  as  to  them,  yet 
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there  being  aome  eTidence  from  which  it  might 
be  inferred  that  the  order  was,  in  certain  re- 
spects, anjust  and  unreasonable  as  to  them, 
and  it  seeming  that  the  case  was  not  as  fully 
developed  thereon  as  it  should  have  been,  it 
will  be  remanded,  that  these  issues  may  be  again 
submitted  and  specifically  passed  on. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  12-19;   Dec  Dig.  {  9.*] 

Appeal  from  District  Court,  Travis  Coim- 
ty;  Chas.  A  Wilcox,  Judge. 

Suit  by  the  State  of  Texas  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas  and  others.  Judgment  for  defendants, 
and  the  State  apiwals.  Reversed  and  re- 
xuanded. 

B.  F.  Looney,  Atty.  Gen.,  and  Luther  Nick- 
«ls,  Asst  Atty.  Gen.,  for  the  State.  E.  B. 
Perkins,  of  Dallas,  N.  H.  Lasslter,  of  Ft 
Worth,  Sam  R.  Scott  of  Waco,  W.  C.  Mor- 
row, of  HiUsboro,  and  Hiram  Glass,  of  Aus- 
tin, for  appellees. 

Findings  of  Fact 

JENKINS,  J.  1.  This  suit  was  brought  by 
appellant,  the  state  of  Texas,  against  the 
appellees,  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas,  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas, 
and  the  Trinity  &  Brazos  Valley  Railway 
Company,  to  recover  of  each  of  them  penal- 
ties for  the  violation  of  the  orders  of  the 
Railroad  Commission  of  Texas,  in  reference 
to  the  construction  of  a  union  depot,  as  here- 
inafter fully  set  out  and  for  a  writ  of  man- 
-damus  and  mandatory  injunction  to  require 
the  erection  and  maintenance  of  a  union  de- 
pot at  HiUsboro,  Tex.,  by  appellees. 

2.  Each  of  appellees  la  a  railway  corpora- 
tion, and  each  operates  a  railroad  which 
reaches  the  city  of  Hillsboro,  in  Hill  county, 
Tex. 

3.  Appellees  have  no  union  depot  In  said 
dty  of  HUlsboro,  but  each  owns  and  oper^ 
ates  a  separate  depot  In  said  city. 

4.  On  January  17,  1911,  the  Railroad  Com- 
mission of  Texas  entered  the  following  or- 
^er: 

"Office  of  Railroad  Commission  of  Texas. 

-"Hearing  No.  1108. 

"Austin,  Texas,  January  17,  1911. 

"Hillsboro  Petition  for  Union  Passenger 
Depot  Building. 

"Whereas,  In  pursuance  to  notice  thereto- 
fore duly  and  legally  issued,  the  Railroad 
Commission  of  Texas  did,  on  March  22,  1910, 
-duly  issue  and  promulgate  its  order  in  hear- 
ing No.  1007,  as  follows,  to  wit: 

"  'Office  of  Railroad  Commission  of  Texas. 
*  'Hearing  No.  1007. 

"  'Austin,  Texas,  March  22,  1910. 
"  'Hillsboro  Petition  for  Union  Passenger 

Depot  Building. 
"'The  above  numbered  and  entitled  cause, 
ta  pursuance  of  notice  duly  given,  having 


been  called  for  hearing  by  the  Railroad  Gom- 
mlaslon  of  Texas  on  Mlarch  8,  1010,  and  the 
commission  having  heard  the  evidence  otTer- 
ed  and  the  facts  presented  pertaining  to  the 
matters  covered  by  the  petition  and  the  no- 
tice herein,  and  having  duly  considered  the 
same,  and  having  also  had,  under  its  direc- 
tion, the  physical  conditions  with  respect  to 
the  location  of  the  depot  building  prayed 
for  duly  Inspected  and  reported  on  by  Its 
engineer,  is  of  opinion  that  the  present  pas- 
senger depot  faculties  of  the  railway  lines  en- 
tering thq  dty  of  HiUsboro,  Tex.,  are  In- 
adequate and  Insafficient  to  the  needs  of 
the  business  of  said  station,  and  for  the 
proper  accommodation  of  the  traveling  pub- 
Uc,  and  that  the  construction,  operation,  and 
maintenance  of  a  union  passenger  depot  in 
the  dty  of  HiUsboro  Jointly  by  aU  the  rail- 
way comiuinles  hereinafter  named  and  whose 
Unes  enter  said  dty  is  both  feasible  and 
practicable,  Is  Just  and  reasonable  to  the 
railroad  companies  Involved,  is  demanded 
by  the  pubUc  interest  and  will  be  mutually 
benefldal  to  said  raUroad  companies  and  to 
the  traveling  public. 

"  'Therefore,  by  virtue  of  the  authority 
conferred  upon  It  by  law,  it  is  hereby  or- 
dered by  the  Railroad  Commission  that  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  the  St  Louis  Southwestern 
RaUway  Company  of  Texas,  and  the  Trinity 
ft  Brazos  Valley  RaUway  Company  be  and 
they  are  hereby  ordered  and  required  to 
construct  operate,  and  maintain  a  union  pas- 
senger depot  buUdlng  in  the  dty  of  HiUs- 
boro, Tex.,  said  depot  building  to  be  located 
so  as  to  best  serve  the  purpose  for  which  it 
Is  intended,  and  the  expense  of  construction, 
maintenance,  and  operation  of  said  depot 
to  be .  prorated  between  the  said  railway 
companies  upon  such  basis  as  they  may  de- 
termine among  thonselves. 

"'It  is  further  ordered  that  within  sixty 
(60)  days  from  this  date  plans  and  spedfica- 
tlons  for  the  depot  building  hereinbefore  re- 
quired to  be  constructed  be  prepared  and 
submitted  to  this  commission  at  Its  office  in 
the  capltol  at  Austin,  in  order  that  It  may 
Judge  of  the  adequacy  thereof  and  for 
its  approval,  and  that  said  depot  building 
be  constructed  and  ready  for  occupancy  on 
or  before  January  1,  1911. 

"•[Signed]        O.  B.   Colquitt 

"  'Wmiam  D.  WUliams, 

"  'Commissioners. 
"  'Attest: '  B.  R.  McLean,  Secretary.' 

"And  whereas,  it  appearing  to  the  Rail- 
road Commission  of  Texas  that  said  railway 
companies  and  each  and  all  of  them  whoUy 
failed  and  refused  to  comply  with  or  be 
governed  by  the  terms  of  said  order  so  en- 
tered under  date  of  March  22, 1010,  the  Rail- 
road Commission  of  Texas,  acting  under  the 
authority  conferred  upon  it  by  law,  did,  on 
Odober  31,  1910,  issue  to  said  railway  com- 
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panles  and  each  of  them  the  notice  as  fol- 
lows, to  wit: 

"  'OflBce  of  Ballroad  CSommlsslon  of  Texas. 
'"Austin,  Texas,  October  81,  1910. 
"'Special  Notice. 

"  To  the  Missouri,  Kansas  &  Texas  Railway 
Ck>mpany  of  Texas,  the  St  Louis  South- 
western HaUway  Company  of  Texas,  and 
the  Trinity  &  Brazos  Valley  Hallway 
Company: 

"  'Whereas,  an  order  dated  March  22, 1910, 
was  entered  In  hearing  No.  1007,  whereby  the 
above-named  railroad  companies  were  order- 
ed and  required  by  the  Railroad  Commission 
of  Texas  to  Jointly  construct,  operate,  and 
maintain  a  union  passenger  depot  building 
in  the  city  of  HlUsboro,  Tex.,  said  depot  to 
be  located  so  as  to  best  serve  the  purposes 
for  which  It  Is  Intended,  and  the  exi)ense 
of  construction,  maintenance,  and  operation 
of  same  could  be  prorated  on  such  basis  as 
might  be  determined  between  themselves, 
said  depot  to  be  constructed  In  accordance 
with  plans  and  specifications  to  be  prepared; 
and 

"  'Whereas,  said  order  has  not  been  obey- 
ed by  said  railroad  companies;  and,  where- 
as, said  railroad  companies  have  failed  and 
refused  to  present  to  the  Railroad  Commis- 
sion of  Texas  plans  and  specifications  of 
a  union  passenger  depot  as  required  by  said 
order,  and,  whereas,  said  railroad  compa- 
nies are  unable  to  agree  upon  plans  and  spec- 
Iflcattons  for  said  depot: 

"  'Now,  therefore,  notice  Is  hereby  given  to 
the  above-named  railroad  companies,  and 
each  of  them,  that  the  Railroad  Commission 
of  Texas  will,  on  Friday,  November  11,  1910, 
at  Its  office  tn  the  capltol  at  Austin,  consider 
the  question  of  the  adoption  and  promulga- 
tion of  an  order  specifying  the  requirements 
as  to  kind  and  character  of  a  union  passen- 
ger depot  to  be  Jointly  constructed  by  the 
above-named  railroad  companies  In  the  dty 
of  Hlllsboro,  and,  after  due  bearing  and 
consideration  of  all  plans  and  suggestions 
that  may  be  presented  and  made  by  the 
above-named  railroad  companies,  and  each  of 
them,  as  to  the  kind  and  character  of  such 
union  passenger  depot,  will  enter  its  order 
specifying  the  requirements  of  such  union 
passenger  depot  as  to  kind  and  character 
thereof. 

"'The  commission  at  said  time  will  fur- 
ther consider  the  question  of  the  apportion- 
ment of  the  cost  of  construction  and  main- 
taining said  union  passenger  depot,  and.  If 
the  above-named  railroad  companies  cannot 
agree  upon  the  cost  of  constructing  and 
maintaining  said  anion  passenger  depot,  then 
the  said  Railroad  Commission  of  Texas  wUl 
Itself  apportion  the  cost  of  constructing  and 
maintaining  the  same.  The  Railroad  Com- 
mission of  Texas  will,  at  said  hearing,  In 
Its  order,  limit  the  time  within  which  said 
union  passenger  depot  shall  be  constructed. 


and  shall  require  the  construction  of  said 
depot  to  be  begun  on  or  before  a  certain  date 
to  be  named  In  Its  said  order. 
"  '[Signed]  AlUson  Mayfleld, 

"  'Chairman, 
"•O.  B.  Colquitt, 
"  'William  D.  wmiams, 
"  'Commissioners. 
"  'Attest:  E.  R.  McLean,  Secretary.' 

"That  thereafter,  to  wit,  on  November  11, 
1910,  a  hearing  was  had  in  the  office  of  the 
Railroad  Commission  of  Texas  at  Austin, 
Tex.,  In  pursuance  of  said  notice  of  date 
October  31,  1910,  and  the  commission,  having 
heard  the  evidence  offered  and  facts  present- 
ed pertaining  to  the  matters  covered  by  said 
notice,  as  well  as  the  question  of  the  proper 
location  of  said  depot  building  and  the  nec- 
essary tracks  to  serve  the  same,  and  having 
duly  considered  the  same,  and  having  also 
had  under  its  direction  the  physical  condi- 
tions with  respect  to  the  location  of  the  de- 
pot building  duly  Inspected  and  reported  on 
by  Its  engineer,  Is  of  the  opinion  and  finds 
the  fact  to  be  that  the  present  passenger 
d^x>t  facilities  of  said  railway  lines  enter- 
ing the  city  of  Hlllsboro,  Tex.,  are  Inadequate 
and  Insufficient  to  the  needs  of  the  business 
of  said  station,  and  for  the  proper  accommo- 
dation of  the  traveling  public,  and  that  the 
construction,  operation,  and  maintenance  of 
a  union  passenger  depot  In  said  dty  of  Hllls- 
boro JolnUy  by  all  the  railway  companies 
hereinbefore  named  and  whose  lines  enter 
said  dty  Is  both  feasible  and  practicable.  Is 
Just  and  reasonable  to  the  railroad  companies 
Involved,  Is  demanded  by  the  public  Interest, 
and  will  be  mutually  beneficial  to  said  rail- 
road companies,  as  well  as  the  traveling  pub- 
Uc: 

"Therefore^  by  virtue  of  the  authority  con- 
ferred upon  It  by  law,  It  Is  hereby  ordered  by 
the  Railroad  Commission  that  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
the  St.  Louis  Southwestern  Railway  ComT 
pany  of  Texas,  and  the  Trinity  &  Brazos 
Valley  Railway  Company  be  and  they  are 
hereby  ordered  and  required  to  construct 
operate  and  maintain  a  union  passenger  de- 
pot building  In  the  dty  of  Hlllsboro,  Tex., 
said  depot  building  to  Include  baggage  and 
express  rooms,  and  Is  to  be  constructed  of 
brick  and  other  material,  as  shown  by  and  in 
accordance  with  the  blueprint  plans  hereto 
attached,  marked  Exhibits  A  and  B,  respec- 
tively, and  made  parts  hereof. 

"It  Is  further  ordered,  adjudged,  and  de- 
creed by  the  Railroad  Commission  that  said 
depot  building,  Indudlng  said  baggage  and 
express  rooms,  are  to  be  located  In  the  dty 
of  Hlllsboro,  Tex.,  on  the  site  now  occupied 
by  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  passenger  station,  as 
shown  by  the  blueprint  plans  hereto  attached 
marked  Exhibit  C,  and  made  a  part  hereof. 

"It  Is  further  ordered,  adjudged,  and  de- 
creed by  the  Railroad  Commission  that  said 
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railroad  companies,  and  each  of  them,  shall 
construct  the  necessary  tracks  to  serve  said 
nnlon  depot  In  accordance  with  and  as  per 
the  blueprint  plan  hereto  attached,  marked 
Exhibit  C,  and  made  a  part  hereof. 

"It  further  appears  that  the  Missouri,  Kan- 
sas ft  Texas  Railway  Company  of  Texas  owns 
the  Bite  hereby  selected  for  the  location  of 
said  depot  building,  and  that  It  would  be 
just  and  equitable,  both  to  the  Missouri,  Kan- 
sas ft  Texas  Railway  Company  of  Texas,  as 
well  as  to  the  St.  Louis  Southwestern  Rail- 
way Company  of  Texas  and  the  Trinity  & 
Brazos  Valley  Railway  Company,  that  said 
last  two  named  companies  compensate  said 
first  named  company  to  the  extent  of  two- 
thirds  of  the  value  of  said  site. 

"It  is  therefore  ordered,  adjudged,  and 
decreed  by  the  Railroad  Commission  that  the 
St.  liOuis  Southwestern  Railway  Company 
of  Texas  and  the  Trinity  ft  Brazos  Valley 
Railway  Company  each  pay  to  said  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
one-third  of  the  reasonable  and  fair  value  for 
the  real  estate  so  used  by  said  railroads  in 
pursuance  of  this  order  for  union  depot  pur- 
poses. 

"It  is  further  ordered,  adjudged,  and  de- 
creed by  the  Railroad  Commission  of  Texas 
that  the  cost  of  the  construction  of  said 
depot  building  be  prorated  between  said 
railroad  companies,  and  each  of  them,  on  a 
basis  of  one-third  to  each  company;  that  is 
to  say,  it  is  ordered  that  the  Missouri,  Kan- 
sas ft  Texas  Railway  Company  of  Texas  pay 
one-third  of  the  cost  of  the  construction  of 
said  depot  bnlldlng,  the  St  Louis  Southwest- 
em  Railway  Company  of  Texas  shall  pay  one- 
tblrd  of  the  cost,  and  the  TrlQlty  &  Brazos 
Valley  Railway  Company  shall  pay  one-third 
of  the  cost  of  construction  of  said  depot 
building. 

"It  is  further  ordered,  adjudged,  and  de- 
creed by  the  Railroad  Commission  of  Texas 
that  said  railroads  be  and  they  are  hereby 
given  a  period  of  three  months  from  this  date 
in  which  to  begin  the  construction  of  said 
depot  building  and  twelve  months  from  this 
date  In  which  to  have  said  building,  together 
with  all  necessary  tracks  leading  thereto, 
completed  and  In  operation. 

"Allison  Mayfleld. 
"Chairman. 
"O.  B.  Colquitt, 
"William  D.  Williams, 
"Commissioners. 
"Attest:  E.  R.  McLean,  Secretary." 

5.  Said  order  was  made  and  entered  after 
a  full  hearing  at  which  all  of  appellees  were 
before  said  commission,  and  the  prevlons 
notices  were  duly  served  on  appellees,  and 
the  previous  orders  were  made  by  said  com- 
mission as  recited  in  said  order  of  January 
17,  1911. 

6.  The  present  passenger  facilities  of  each 
of  appellees  In  Hillsboro,  Tex.,  are  Inade- 
quate and  insoffldeut  to  the  meeds  of  the 


business  of  Said  station,  and  for  the  proper 
accommodation  of  the  traveling  public. 

7.  The  construction,  operation,  and  mainte- 
nance of  a  union  passenger  depot  at  said  sta- 
tion joinQy  by  appellees,  as  ordered  by  the 
Railroad  Commission,  is  both  feasible  and 
practicable,  is  Just  and  reasonable  to  appel- 
lees, and  demanded  by  the  public  interest 

8.  Api>ellees  cannot  agree  among  them- 
selves as  to  the  construction  of  said  depot, 
either  as  to  location  of  same  or  the  cost  or 
apportionment  of  costs  of  constructing  or 
maintaining  the  same. 

0.  The  site,  plans,  and  spedflcations  and 
prorating  of  the  costs  of  erecting,  operating, 
and  mnintalning  a  union  depot  at  said  sta- 
tion, as  set  out  In  said  order  of  the  commis- 
sion of  January  17,  1911,  are  not  unjust  or 
unreasonable  to  appellees  or  either  of  them. 

10.  Each  of  the  appellees  has  disobeyed 
said  order,  and  all  previous  orders  of  said 
commission  in  reference  to  said  union  depot 

11.  This  snlt  was  brought  by  the  Attorns 
General  of  Texas  in  obedience  to  an  order  of 
said  commission,  made  and  entered  on  Jan- 
uary 22,  1912. 

12.  In  the  trial  before  the  court.  Judgment 
was  rendered  for  appellees. 

Opinion. 

The  appellees  will  be  referred  to  in  this 
opinion  as  the  Katy,  the  Cotton  Belt,  and 
the  T.  ft  B.  v.,  as  these  are  the  names  by 
which  they  are  commonly  known. 

[1]  1.  The  findings  of  fact  found  by  the 
trial  court  as  to  reasonableness  and  public 
necessity  were  the  reverse  of  those  found  by 
ns.  Ordinarily  we  would  feel  bound  by  the 
findings  of  fact  by  the  trial  court,  unless  It 
clearly  appeared  that  such  findings  were 
wrong.  In  this  case,  however,  we  regard  the 
Railroad  Commission  as  occupying  the  place 
ordinarily  occupied  by  a  trial  court  The 
duty  devolved  upon  it  primarily  to  ascertain 
the  facts.  The  snlt  before  the  district  court 
upon  appellees'  answer  was  in  the  nature  of 
an  appeal  from  the  findings  of  the  commis- 
sion. The  statute  provides  that  In  such  suits 
the  burden  rests  upon  the  party  complaining 
of  the  orders  of  the  commission  to  show,  "by 
clear  and  satisfactory  evidence,"  that  the 
orders  complained  of  are  unjust  and  unrea- 
sonable. Article  665S,  R.  S.  1911;  Commis- 
sion V.  Chamber  of  Commerce,  106  Tex.  101, 
145  S.  W.  580;  Ry.  Co.  v.  Commission,  102 
Tex.  35S,  113  S.  W.  741,  116  S.  W.  795.  The 
findings  of  fact  by  the  commission  upon 
which  its  orders  are  based  are  to  be  taken  as 
prima  facie  correct.  Revisory  power  is 
lodged  in  the  court,  but  "It  was  not  intended 
that  we  (nor  the  trial  court)  should  substi- 
tute our  Judgment  for  that  of  the  commis- 
sion every  time  there  Is  a  dispute  touching 
the  particular  plaoe  on  the  line  of  a  railroad 
where  it  would  be  best  for  the  public  interest 
that  a  station  or  a  depot  should  be  placed." 
Ry.  Co.  V.  Ry.  Com.,  109  La.  247,  33  South. 
214.    In  this  case  the  evidence  is  conflicting ; 
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hence  onr  flndlnga  of  fact  are  made  In  con- 
formity with  the  facts  found  by  the  Railroad 
Commission. 

[2]  2.  Appellees,  In  their  several  answers, 
alleged  the  orders  of  the  commission  herein 
sought  to  be  enforced  were  unjust  and  un- 
reasonable as  to  each  of  them.  Amwllant 
excepted  to  these  answers,  upon  the  ground 
that,  inasmuch  as  the  statute  gave  the  ap- 
pellees the  right  to  file  suit  in  the  district 
court  of  Travis  county  to  have  the  orders  of 
the  commission  set  aside,  as  being  unjust  and 
unreasonable  as  to  them,  this  remedy  was  ex- 
clusive, and  that,  as  they  had  not  availed 
themselves  of  this  privilege,  the  matter  of 
the  reasonableness  of  ^Id  orders  was  res 
adjudlcata.  This  exception  was  by  the  trial 
court  overruled,  and  the  issue  thus  raised  Is 
presented  to  us  under  proper  assignments. 

Appellant  dtes  numerous  authorities  In 
support  of  its  proposition  that,  where  an  ex- 
clusive remedy  is  given,  none  other  will  be 
allowed.  We  concede  the  correctness  of  ap- 
pellant's proiMsltlon,  and  also  that  the  stat- 
ute gave  appellees  a  remedy,  as  alleged  by 
appellants.  But  we  hold  that,  under  our 
system  of  pleading,  appellees  are  substantial- 
ly Invoking  their  statutory  remedy  in  this 
suit  Appellant  alleged  that  the  orders  of 
the  commission  sought  to  be  enforced  herein 
were  Just  and  reasonable.  Ai^llees  not 
only  plead  a  general  denial,  but  also  alleged 
that  said  orders  were  unjust  and  unreasona- 
ble as  to  them,  by  reason  of  certain  alleged 
facts  which  they  specifically  set  out,  and 
which,  if  true,  would  entitle  them  to  have 
had  said  orders  set  aside  in  a  suit  brought 
for  that  purpose.  The  Cotton  Belt  and  the 
Katy  spedflcally  pray  tbat  said  orders  be 
declared  void,  and  the  T.  &  B.  V.  prays  for 
Judgment  in  its  favor,  which  is  equivalent 
to  a  prayer  to  set  aside  and  aimul  said  or- 
ders. These  special  answers  are  not  styled 
pleas  in  reconvention,  or  cross-bills  eo  nom- 
ine, but  they  amount  to  such.  It  Is  well 
settled  in  this  state  that  a  party  may  obtain 
affirmative  relief  on  a  plea  In  reconvention  or 
a  cross-bill  as  to  matters  growing  out  of  the 
same  transaction  between  the  same  parties. 
Such  pleas  have  all  of  the  characteristics,  as 
well  as  the  force  and  effect,  of  an  original 
suit,  and,  upon  dismissal  of  plaintlfTs  suit, 
the  cause  may  proceed  to  Judgment  upon 
such  answer. 

Here  the  allegations  upon  which  appellees 
seek  relief  are  the  Identical  allegations  which 
It  would  have  been  necessary  for  them  to 
have  made  In  an  original  suit  to  set  aside 
said  orders;  they  are  filed  In  the  court  In 
which  it  would  have  been  necessary  to  have 
filed  such  suit,  and  are  supported  by  the 
Identical  evidence  that  would  have  been  rele- 
vant in  sudi  original  suit.  We  think  that  It 
would  be  too  narrow  and  technical  a  view 
of  our  system  of  pleading  to  say  that  appel- 
lees should  not  have  been  permitted,  if  they 
could  do  so,  to  prove  in  this  proceeding  that 
the  orders  of  the  commission  were  unreason- 


able and  unjust  as  to  them.  Castro  ▼.  Gen- 
tlley,  11  Tex.  28,  and  authorities  there  cited ; 
Cannon  v.  Hemphill,  7  Tex.  205 ;  Cunningham 
V.  Wheatly,  21  Tex.  184. 

[3]  3.  We  might  well  have  rested  our  con- 
clusion, as  set  forth  In  the  next  preceding 
division  of  this  opinion,  upon  the  fact  that 
appellant  did  not  plead  res  adjudlcata  In 
this  case,  and  urged  no  such  objection  to 
the  testimony  ofTered  by  appellees  as  to  the 
unreasonableness  of  the  orders  of  the  com- 
mission, and  no  such  Issue  was  raised  by  ap- 
pellant In  its  motion  for  a  new  trial.  Hous- 
ton V.  Walsh,  27  Tex.  Civ.  App.  121,  66  S.  W. 
109;  Bank  v.  Olaxton,  77  S.  W.  47. 

[4.  (]  4.  The  Cotton  BeU  and  the  T.  ft  B. 
v.  have  filed  a  cross-assignment  of  error  to 
the  action  of  the  court  in  overruling  their 
general  demurrer.  Their  contentions  under 
the  assignment  are:  (1)  That  the  only  au- 
thority upon  which  the  Legislature  could 
emiwwer  the  RaUroad  Commission  to  make 
such  order  Is  the  constitutional  provision  to 
"correct  abuses";  (2)  that  an  "abuse,"  as 
that  term  Is  used  In  the  Constitution,  must 
be  defined  by  law;  (3)  that  there  is  no  law 
requiring  railroads  to  build  union  depots. 
We  concede  the  correctness  of  the  first  and 
second  propositions  above  set  out,  but  not 
the  third. 

5.  The  Constitution  empowers  the  Legisla- 
ture to  correct  abuses,  and  this  power  may 
be  delegated  to  the  Railroad  Commission. 
Section  2,  art  10.  But  the  commission  is  not 
authorized  to  enact  a  law  declaring  what 
shall  constitute  an  abuse.  This  can  be  done 
only  by  the  Legislature.  In  Railroad  Com- 
mission V.  Ry.  Co.,  90  Tex.  862,  38  S.  W.  754, 
the  court  said:  "What  abuses  can  the  Rail- 
road Commission  correct?  We  think  that  it 
must  be  some  abuse  that  has  been  defined 
by  the  law,  and  that  the  commission  would 
not  by  this  power  be  authorized  to  enact  a 
law  defining  what  is  an  abuse  or  a  disregard 
of  duty  on  the  part  of  a  railroad  corpora- 
tion." But  "a  disregard  of  a  duty"  imposed 
by  legislative  enactment  is  an  abuse.  This 
Is  admitted  by  appellees,  as  will  appear  from 
the  following  excerpt  from  their  brief:  "It 
Is  clear  that,  if  the  Legislature  should,  by 
express  enactment  require  a  thing  to  be  done, 
and  then  provide  that  a  failure  to  do  It 
should  constitute  an  abuse,  there  could  be  no 
question  of  the  sufficiency  of  the  definition." 
It  is  not  necessary  that  the  Legislature 
should  use  the  word  "abuse."  It  is  sufficient 
that  It  has  by  law  Imposed  a  certain  duty  on 
railroads,  and  provided  a  penalty  for  failing 
to  discharge  such  duty. 

[(]  6.  The  appellees  assert  that  "the  Legis- 
lature of  Texas  has  never,  by  specific  enact- 
ment or  otherwise,  made  it  the  duty  of  two 
or  more  railroads  reaching  the  same  city  or 
town  to  construct  a  union  depot." 

The  second  called  session  of  the  Thirty- 
First  Legislature  (Gen.  Laws  1909,  p.  398) 
passed  a  law  which  reads  aa  follows: 
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"An  act  to  confer  authority  upon  the  Ball- 
road  GomiQisalon  of  Xexaa  to  leqnlre  raUroad 
companies  reaching  the  same  dty  or  town  In 
this  state  to  conatmct  and  maintain  Joint  or 
onion  passenger  depots;  providing  penalties, 
and  declaring  an  emergency. 

"Be  It  enacted  by  the  Legislature  of  the 
State  of  Texas: 

"Section  1.  Where  two  or  more  raUroad 
companies  reach  the  same  dty  or  town  in 
this  state,  it  shall  be  the  duty  of  the  Bail- 
road  (Commission  of  Texas  to  ascertain 
whether  M:  is  practicable  and  feasible  for 
sneh  railroad  companies  to  use  a  joint  or 
nnlon  passenger  depot,  and  If  the  Ballroad 
Conmiisslon  finds  upon  investigation  tliat  It 
Is  practicable  for  such  railroad  companies 
to  join  in  the  construction  and  use  of  a  pas- 
senger depot,  then  it  shall  glye  notice  to  said 
raUroad  companies,  and,  after  investigation 
and  public  hearing,  may  require  the  construc- 
tion and  maintenance  of  such  union  passen- 
ger depot  by  the  railroad  companies  entering 
any  such  dty  or  town;  provided  that  it  shall 
appear  to  the  Railroad  Commission  that  the 
construction  and  maintenance  of  such  Joint 
or  union  passenger  depot  are  just  and  rea- 
sonable to  the  railroad  companies  involved 
and  demanded  by  the  public  interest.  The 
RaUroad  Commission  may  specify  the  re- 
quirements of  such  union  depot  as  to  kind 
and  character;  and  said  BaUroad  Commis- 
sion may  apportion  the  cost  of  constructing 
and  maintaining  the  same  to  each  railroad 
company  in  cases  where  the  interested  raU- 
road companies  cannot  themselves  agree. 

"Sec.  2.  Failure  upon  the  part  of  any  rail- 
road company  to  observe  and  obey  the  orders 
of  the  Railroad  Commission,  issued  In  com- 
pliance with  section  1  of  this  act,  shall  sub- 
ject such  railroad  company  to  the  fines  and 
penalties  prescribed  by  law  for  faUure  to 
obey  the  lawful  requirements,  orders,  judg- 
ments and  decrees  made  by  the  Ballroad 
Commission  of  Texas. 

"Sec.  3.  The  fact  that  there  is  now  no  ade- 
quate law  requiring  two  or  more  railroad 
companies  entering  the  same  dty  or  town  to 
construct  and  maintain  union  passenger 
depots,  creates  an  emergency  and  an  Im- 
perative public  necessity  requiring  that  this 
act  be  passed  under  the  suspension  of  the 
constitutional  rule  requiring  bills  to  be  read 
on  three  several  days,  and  the  rule  is  there- 
fore snsi)ended  and  this  act  shall  take  effect 
and  be  In  force  from  and  after  Its  passage, 
and  it  is  so  enacted. 

"Approved  May  10,  1909.  Takes  etTect  90 
days  after  adjournment." 

We  think  a  reasonable  paraphrase  of  this 
act  Is  that,  when  two  or  more  railroads 
reach  the  same  town,  they  shall  be  required 
to  construct  and  maintain  a  union  depot  of 
the  kind  and  character  suitable  to  the  needs 
of  the  station  and  demanded  by  the  pubUc 
Interest,  if  the  erection  of  such  depot  is 
practicable  and  feasible  and  just  and  reason- 
166  S.W.-S2 


able  to  the  railroads;  and  the  existence  or 
nonexistence  of  such  facts  shaU  be  deter- 
mined by  the  RaUroad  Commission.  It  is  not 
left  to  the  commission  to  enact  the  law  re- 
quiring raUroads  to  build  union  depots,  as 
appellees  contend.  The  Legislature  has  done 
that.  It  is  only  left  to  the  commission  to  as- 
certain the  existence  of  tiie  facts  upon  which 
said  law  becomes  appUcable.  Had  the  Legis- 
lature enacted  that  union  depots  should  be 
built  wherever  the  facts  above  set  out  exist- 
ed, without  naming  any  tribunal  to  determine 
their  existence,  any  one  having  the  requisite 
interest  in  the  subject-matter  could,  by  suit 
in  the  district  court,  have  compelled  the 
erection  of  such  depot  upon  proof  of  the  ex- 
istence of  such  facts.  Is  the  law  any  less 
valid  because  it  leaves  the  determination  of 
these  facts,  in  the  first  instance,  to  a  com- 
mission of  able  and  experienced  men,  rather 
than  to  a  court?  Is  the  RaUroad  Commis- 
sion less  capable  of  determining  the  existence 
or  nonexistence  of  these  facts  than  a  judge 
or  jury?  Ought  raUroad  companies  be  heard 
to  complain  that  the  ascertainment  of  these 
facts  is  referred  in  the  first  instance  to  such 
a  commission,  when  they  are  given  the  right 
of  appeal  to  a  district  court?  We  must 
answer  these  questions  in  the  negative. 

Our  view  of  the  law  on  this  Issue  is  ably 
presented  In  an  opinion  by  the  Supreme 
Court  of  Pennsylvania  in  Lock's  Appeal,  72 
Pa.  491,  13  Am.  Rep.  716.  The  Legislature 
of  Pennsylvania  passed  a  local  option  law, 
forbidding  the  Issuance  of  Ucense  in  dis- 
tricts where  a  majority  of  the  voters  voted 
against  such  Ucense.  It  was  the  contention 
of  the  appeUant  that  this  act  attempted,  In 
effect,  to  delegate  to  the  people  of  the  vari- 
ous districts  the  power  to  enact  by  their 
votes  a  law  forbidding  the  Ucenslng  of  sa- 
loons in  such  districta  We  quote  from  said 
opinion  as  follows:  "The  Legislature,  in  the 
act  of  1871,  have  given  to  the  people  a  law, 
not  a  mere  invitation;  needing  no  ratifica- 
tion, no  popular  breath  to  give  it  vitaUty. 
The  law  is  simply  contingent  upon  the  de- 
termination of  the  fact  whether  licenses  are 
needed,  or  are  desired,  in  this  ward.  And 
why  shall  not  the  Legislature  take  the  sense 
of  the  people?  Is  it  not  right  of  the  Leg- 
islature to  seek  Information  of  the  condition 
of  a  locality,  or  of  the  public  sentiment 
there?  The  Constitution  grants  the  power  to 
legislate,  but  it  does  not  confer  knowledge. 
The  very  trust  implies  that  the  power  should 
be  exercised  wisely  and  judidously.  Are  not 
public  sentiment  and  local  circumstances  just 
subjects  of  Inquiry?  A  judldous  exerdse  of 
power  in  one  place  may  not  be  so  in  another. 
Public  sentiment  or  local  condition  may 
make  the  law  unwise.  Inapt,  or  Inoperative  in 
some  places,  and  otherwise  elsewhere.  In- 
stead of  being  contrary  to,  it  is  consistent 
with,  the  genius  of  our  free  Institutions  to 
take  the  pubUc  sense  in  many  instances  that 
the  legislators  may  faithfuUy  represent  the 
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people  and  promote  their  welfare.  So  long, 
therefore,  as  the  Legislature  only  calls  to  Its 
aid  the  means  of  ascertaining  the  utility  or 
expediency  of  a  measure,  and  does  not  dele- 
gate the  power  to  make  the  law  Itself,  It  is 
acting  within  the  sphere  of  Its  Just  powers. 

*  *  *  To  assert  that  a  law  is  less  than 
a  law  because  it  is  made  to  depend  on  a  fu- 
ture event  or  act  Is  to  rob  the  Legislature  of 
the  power  to  act  wisely  for  the  public  wel- 
fare, whenever  a  law  is  passed  relating  to  a 
state  of  afCairs  not  yet  developed,  or  to  things 
future  and   Impossible  to   be   fully  known. 

•  •  •  Then  the  true  distinction,  I  con- 
ceive. Is  this:  The  Legislature  cannot  dele- 
gate Its  power  to  make  a  law;  but  It  can 
make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the 
law  makes,  or  Intends  to  make,  its  own  ac- 
tion depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government." 

The  facts  of  the  Instant  case  make  it  much 
stronger  for  the  application  of  the  principle 
enunciated  in  Lock's  Appeal,  supra,  than  did 
the  facts  in  that  case.  There  the  fact,  as- 
certained by  the  vote  of  the  people  of  a  par- 
ticular district,  was  that  the  general  condi- 
tions there  existing  rendered  it  desirable  that 
the  law  forbidding  the  sale  of  intoxicating 
liquors  should  be  applied  to  that  district. 
Here  the  commission  is  required  to  ascertain, 
after  full  hearing,  certain  specific  facts,  in 
order  to  make  the  law  requiring  railroads  t'o 
build  onion  depots  applicable  to  a  particular 
place.  The  Railroad  Commission  did  not  en- 
act a  law  requiring  a  union  depot  to  be 
built  at  Hillsboro.  It  only  ascertained  the 
existence  of  the  facts  which  made  the  law 
enacted  by  the  Legislature  requiring  union 
depots  to  be  built  applicable  to  Hillsboro. 
.  In  Moers  v.  City  of  Reading,  9  Harris  (21 
Pa.)  202,  Mr.  Chief  Justice  Black,  speaking 
for  the  court,  said:  "Half  the  statutes  on 
our  books  are  in  the  alternative,  depending 
on  the  discretion  of  some  person  or  persons 
to  whom  is  confided  the  duty  of  determining 
whether  the  proper  occasion  exists  for  exe- 
cuting them.  But  it  cannot  be  said  that  the 
exercise  of  such  a  discretion  is  the  making  of 
the  law." 

As  Instances  illustrative  of  the  principle 
here  under  discussion,  we  cite  the  Issuance 
of  bonds  by  counties  and  incorporated  cities, 
formerly  upon  the  order  of  commissioners' 
courts  and  city  councils,  and  now  upon  ref- 
erendum vote  of  the  people.  Neither  the 
commissioners'  courts,  the  city  councils,  nor 
the  people,  in  such  cases,  can  be  said  to  have 
enacted  the  law  under  which  the  bonds  were 
Issued,  but  only  to  have  determined  the  cir- 
cumstances under  which  the  law  enacted  by 
the  Legislature  became  applicable  to  their 
respective  localities.  In  the  well-considered 
case  of  Slack  v.  R.  R.  Co.,  13  B.  Mon.  (Ky.) 
25,  the  court  said:  "It  Is  no  objection  to  the 
constitutionality  of  such  statutes  that  they 
depend,  for  their  final  effect,  upon  the  dis- 
cretionary acts  of  individuals  or  others." 


[7]  7.  We  have  no  doubt  as  to  the  consti- 
tutionality of  the  law  requiring  railroads  to 
build  union  depots  at  such  places  and  of  such 
character  as  the  Railroad  Commission  shall 
find  necessary  for  the  accommodation  of  the 
public,  when  it  shall  also  have  found  the 
other  facts  required  by  the  statute;  but,  if 
any  doubt  existed  on  this  subject,  it  would  be 
our  duty  to  resolve  it  in  favor  of  the  statute. 
Courts  should  not  hold  laws  unconstitutional, 
unless  they  are  clearly  so.  Petterson  v.  Com- 
missioners, 24  Tex.  Civ.  App.  42,  67  S.  W. 
1002.  The  power  of  the  courts  to-  nullify  a 
law  oaacted  by  the  lawmaking  department  of 
the  government  is  one  that  should  be  exer- 
cised with  great  caution,  especially  so  in 
matters  pertaining  to  governmental  policies, 
the  public  health,  and  public  utlUties. 

[I]  8.  It  is  contended  by  appellees  that  the 
order  of  the  commission  that  the  union  de- 
pot should  be  built  upon  the  site  of  the  pres- 
ent passenger  depot  of  the  Katy  Is  void,  for 
the  reason  that  the  law  does  not  authorize 
the  commission  to  select  sites  for  such  de- 
pots. The  appellees  might  have  selected  such 
site,  had  they  seen  proper  to  do  so,  provided 
such  site  had  been  a  reasonable  one.  But  the 
clear  import  of  the  statute  is  to  require  the 
construction  of  such  depots,  notwithstanding 
the  failure  or  refusal  of  railroad  companies 
to  agree  on  such  site.  In  such  case,  if  the 
commlsslonerB  are  not  empowered  to  select 
the  site,  the  railroad  companies  can  nullify 
the  statute  by  the  simple  expedient  of  re- 
fusing to  agree  on  the  site.  The  statute  ex- 
plicitly grants  the  commission  the  power  to 
require  railroads  to  build  union  depots,  and 
this  carries  with  it,  by  necessary  implication, 
every  power  necessai?  to  the  accomplishment 
of  such  object  Courts  ought  not  to  resort 
to  technicalities  to  override  the  clear  import 
of  a  statute. 

[9]  9.  The  appellees  the  Cotton  Belt  and 
the  T.  B.  &  V.  also  insist  that  the  order  of 
the  Railroad  Commission  requiring  them  to 
Join  in  the  construction  of  a  union  depot  on 
the  site  of  the  present  p8issenger  depot  of 
the  Katy  should  not  be  enforced,  for  the  rea- 
son that  said  site  is  owned  by  the  Katy,  and 
it  refuses  to  sell  any  interest  therein  to 
said  appellees.  It  is  a  fact  that  said  site  is 
owned  by  the  appellee  the  Katy,  and  that  it 
has  refused  to  sell  any  interest  therein  to 
either  of  the  other  appellees.  But  this  is 
immaterial,  as  said  appellees  have  the  right 
to  acquire,  by  condemnation  proceedings,  such 
Interest  In  said  land  as  Is  necessary  for 
their  depot  purposes  under  the  order  of  the 
commission.  Article  6504,  R.  S.  1911.  This 
article  does  not  specifically  mention  union  de- 
pots, but  its  provisions  apply  to  all  depots 
permitted  or  required  by  law. 

[10]  10.  Appellees  the  Cotton  Belt  and  the 
T.  &  B.  y.  further  insist  that  said  order 
ought  not  to  be  enforced  against  them,  for 
the  reason  that  the  Katy  bfis  outstanding 
mortgage  bonds,  which  are  a  lien  on  said 
depot  site,  as  well  as  all  of  its  other  real 
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estate,  to  amoiint  of  $34,000,000,  and  that 
Its  entire  assets  are  only  $36,000,000;  that 
the  holders  of  said  bonds  may  foreclose  on 
the  same  as  they  have  a  legal  right  to  do  in 
case  of  defanlt,  In  which  case  said  api)ellee8 
wonld  lose  their  investment  in  said  union  de- 
pot The  trial  court  found  the  facts  as  to 
the  bonds  and  assets  of  the  Eaty  to  be  as 
above  stated,  and  the  evidence  sustains  this 
finding.  But  this  presents  no  obstacle  to  se- 
curing the  necessary  Interest  In  said  depot 
site  free  from  such  mortgage  liens,  as  the 
bondholders  could  be  made  parties  to  such 
condemnation  proceedings,  and  their  equities 
fully  protected.  If  railroad  companies  could 
not  acquire  lands  for  right  of  way  or  depot 
purposes,  because  such  lands  were  mortgaged, 
this  would  mean  an  end  to  railroad  building. 

[11]  11.  Appellees  insist  that  the  older  of 
the  commission  should  not  be  enforced,  for 
the  further  reason  that  the  Katy  acquired 
said  depot  site  by  condemnation  proceedings, 
and  has  no  right  to  use,  or  permit  the  same 
to  be  used,  for  any  purpose  other  than  that 
for  which  It  was  condemned,  viz.,  for  a 
passenger  depot  for  the  said  railway  com- 
IMUiy.  The  original  owner  of  said  site  could 
be  made  a  party  to  a  second  condemnation 
proceeding.  In  which  he  would  be  allowed 
such  additional  damages,  if  any,  as  be  could 
show  himself  entitled  to  by  reason  of  the 
change  of  said  site  from  a  iMissenger  depot 
for  the  Katy  railroad  to  a  union  depot  of 
all  of  the  appellees. 

[12]  12.  As  to  the  penalues  sued  for,  it  is 
well  settled  that  statutes  giving  the  right  to 
recover  penalties  should  be  strictly  construed 
in  favor  of  those  against  whom  i>enaltieB  are 
sought  to  be  enforced.  It  appears  that  the 
refusals  of  the  appellees  to  obey  the  orders 
of  the  Railroad  Commission  in  reference  to 
a  union  depot  at  Hillsboro  were  Intentional 
and  persistent,  but  we  are  of  the  opinion 
that,  in  doing  so,  they  were  not  acting  will- 
fully. In  the  sense  of  intentional  wrongdoing, 
but  tiiat  they  were  standing  upon  what  they, 
under  the  advice  of  counsel,  believed  to  be 
their  legal  rights.  Therefore  we  will  deny 
the  prayer  of  the  appellant  for  the  recovery 
of  penalties,  but  will  grant  it  the  relief  pray- 
ed for  as  to  mandamus  and  mandatory  in- 
junction. 

For  the  reasons  above  set  out,  the  judgment 
of  the  trial  court  is  affirmed,  in  so  far  as  said 
Judgment  denies  the  right  of  appellant  to  re- 
cover the  penalties  sued  for;  but  said  Judg- 
ment is  here  reversed  and  rendered  in  favor 
of  appellant  to  the  extent  of  granting  it  a 
writ  of  mandamus  or  mandatory  injunction, 
as  prayed  for  in  its  petition  herein. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered. 

On  Motion  for  Rehearing. 

In  the  first  paragraph  of  our  opinion  here- 
in, we  said:  "In  this  case,  however,  we  re- 


gard the  Railroad  Commission  as  occupying 
the  place  ordinarily  occupied  by  a  trial  court 
The  Antj  devolved  upon  it  primarily  to  as- 
certain the  facts.  The  suit  before  the  dis- 
trict court,  upon  appellees'  answer,  was  in 
the  nature  of  an  appeal  from  the  findings 
of  the  commission."  This  language  may 
admit  of  a  construction  that  we  did  not  in- 
tend. We  did  not  mean  to  say  that  we  were 
called  upon  to  review  the  evidence  adduced 
before  the  commission.  We  have  no  luiowl- 
edge  as  to  what  such  evidence  was.  The 
only  testimony  in  the  record  is  that  given 
in  the  district  court  upon  the  trial  of  this 
case,  and  upon  such  trial  It  would  not  have 
been  permissible  to  prove  what  was  testified 
to  l>efore  the  Railroad  Commission,  except 
by  way  of  Impeaching  a  witness.  What  we 
meant  by  the  language  above  quoted  is  that, 
inasmuch  as  the  statute  makes  the  orders  of 
the  commission  binding,  unless  the  party 
complaining  of  the  same  shall  prove  by  clear 
and  satisfactory  evidence  that  they  are  un- 
reasonable and  unjust  to  him,  an  appellate 
court  must  Indulge  in  favor  of  such  orders  all 
the  presumptions  tliat  are  given  by  law  to 
the  Judgment  of  a  trial  court.  That  is  to 
say,  it  must  be  presumed  that  an  order  so 
made  was  Justified  by  the  facts  In  the  case, 
until  the  contrary  is  clearly  and  satisfacto- 
rily shown  by  the  testimony  adduced  in  the 
district  court  in  a  suit  to  set  aside  such 
order. 

[13]  We  have  carefully  re-examined  the  rec- 
ord in  this  case,  and  have  concluded  that  we 
.were  in  error  In  holding  that  the  evidence 
Justified  us  in  finding  that  the  orders  of  the 
Railroad  Commission  of  Texas  were  not  un- 
just and  unreasonable  to  appellees  tlie  Cot- 
ton Belt  and  the  T.  ft  B.  Y.  In  so  far  as  said 
orders  required  each  of  said  roads  to  pay 
one-third  of  the  value  of  the  ground  upon 
which  the  union  depot  was  ordered  to  be 
constructed,  and  one-third  of  the  cost  of 
erecting  and  maintaining  said  depot  There 
is  evidence  in  the  record  from  which  it  might 
be  inferred  that  said  orders  were,  in  this 
respect,  unjust  and  unreasonable  as  to  said 
appellees;  but  the  case  does  not  seem  to 
have  been  as  fully  developed  on  these  points 
by  either  party  as  It  should  have  been.  We 
think  this  case  ought  to  be  remanded.  In 
order  that  these  issues  of  fact  should  be 
again  submitted  to  and  specifically  passed 
upon  by  the  trial  court  See  Miller  v.  Hobdy, 
1S9  S.  W.  96,  recenUy  decided  by  this  court 
on  motion  for  rehearing. 

We  adhere  in  all  other  respects  to  our 
opinion  herein,  but  for  the  reason  above 
stated,  we  reverse  and  remand  this  cause 
to  be  tried  in  accordance  with  said  opinion, 
and  with  this  additional  opinion  on  motion 
for  rehearing.  Accordingly  the  motion  for 
rehearing  is  granted,  and  this  cause  is  re- 
versed and  remanded. 
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MISSOURI,  K.  ft  T.  BT.  CO.  t.  KIRK- 
PATRICK. 
(Court  of  CiTil  Appeals  of  Texas.    Dallas. 
March  28.  1914.) 

1.  CABBIEB8     (I    401*)— Baooagb)— Febbonai. 
Effects. 

Railroad  companies  are  not  insurers  of  bag- 
gage not  checked  but  carried  by  and  retained  in 
the  control  of  passengers  upon  the  cars;  the 
carrier  being  liable  in  such  case  only  when  the 
loss  is  caused  by  its  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g  1529;   Dec.  Dig.  »  401.»] 

2.  Cabbikbs   ({  408*)— Baoqaob— Lobs— BuB- 
DER  or  Pboof. 

The  burden  is  on  a  passenger  to  show  that 
personal  effects  taken  by  him  into  the  coach  and 
net  checked  as  baggage  were  lost  by  the  carrier's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  §§  1557-1571 ;   Dec.  Dig.  g  408.*] 

3.  Cabbiebs  (§  403*)- Bagoaoe— Loss— Cow- 

TBIBUT0B7   NeOLIOENCE. 

A  passenger  who,  on  inquiry,  was  told  by 
trainmen  that  the  car  in  which  be  left  his  bag- 
gage would  go  on  through  and  not  be  switched 
off,  was  justified  in  relying  upon  the  correctness 
of  such  information  and  in  assuming  that  it 
would  not  b«  switched  off  so  as  to  endanger 
losing  his  baggage  in  such  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1536.  1537 ;  Dec  Dig.  |  403.*] 

4.  Cabbikbs     ({    397%*)— Baooaqk— Nequ- 

QKNCE. 

Trainmen  were  negligent  in  informing  a 
passenger  that  a  car  attached  to  the  train,  in 
which  the  passenger's  baggage  was,  would  go 
on  through'  with  the  train,  when  as  a  matter  of 
fact  the  car  was  switched  onto  another  line  and 
the  baggage  was  lost. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  8  1519-1528;  Dec.  Dig.  »  397%.*] 

5.  Cabbiebs    (g  408*)— Loss   or   Baooaob— 
Value. 

In  determining  the  value  of  a  railroad  pas- 
senger's wearing  apparel  at  the  time  of  its  loss, 
its  cost  and  the  extent  of  its  use  and  its  condi- 
tion at  the  time  of  its  loss  may  all  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  gg  1557-1571 ;   Dec.  Dig.  g  408.*] 

6.  Appkai.  and  Bbbob  (g  1171*)— Habmusss 
Ebbob. 

The  maxim,  "De  minimis  non  curat  lex,"  is 
applicable  to  the  allowance  of  $2.50  excessive 
damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  4546-4554;  Dec.  Dig.  g 
1171.*] 

Appeal  from  Hill  County  Court;  J.  D. 
Stephenson,  Jndge. 

Action  by  A.  Ia  Klrkpatrick  against  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals    Affirmed. 

Spell  &  Sanford,  of  Waco,  for  appellant 
Morrow  &  Morrow,  ot  Hlllsboro,  for  appellee. 

BASBURT,  J.  Appellee  sued  appellant, 
alleging  that  while  a  passenger  upon  appel- 
lant's train  en  route  from  Hlllsboro  to  Hous- 
ton he  lost  and  afterwards  failed  to  recover 
certain  personal  effects  and  wearing  apparel 
of  the  value  of  $300,  for  which  he  sought 


Judgment,  as  the  result  of  the  negligent  mis- 
information of  appellant's  servants  In  charge 
of  the  train.  To  the  charge  of  negligence  ap- 
pellant tendered  the  general  Issue.  There 
was  trial  before  the  Judge,  who  assessed 
appellee's  damages  at  $207,  followed  by  Judg- 
ment therefor. 

The  essential  facts  developed  on  trial  are, 
in  substance,  that  appellee  boarded  ai^el- 
lant's  train  at  Hlllsboro  In  the  forenoon  of 
the  day  on  which  his  baggage  was  lost  for 
the  purpose  of  going  to  Houston,  taking  with 
him  into  the  car  three  suit  cases  containing 
his  baggage.  He  entered  a  chair  car,  depose 
itlug  his  baggage  therein.  Before  reaciiing 
Granger,  a  station  on  appellant's  railway, 
south  of  Hlllsboro,  appellee.  In  order  tQ  In- 
dulge in  a  cigar,  left  the  chair  car,  wherein 
smoking  was  not  permitted,  and  entered  the 
one  ahead  for  that  purpose,  placing  his  bag- 
gage In  the  chair  which  he  had  occupied. 
About  the  time  the  train  arrived  at  Gran- 
ger, where  appellant's  railway  branches,  the 
train  auditor  passed  through  the  coach  oc- 
cupied by  appellee,  took  up  appellee's  ticket 
or  hat  check,  and  announced  the  train  would 
go  through  to  Houston.  Appellee  repeated 
the  statement  to  the  auditor  for  confirmation 
of  his  understanding,  when  the  auditor  again 
repeated  the  announcement  that  the  train 
would  go  through  to  Houston.  Appellee  re- 
mained in  the  smoking  coach  for  a  while, 
when  he  disembarked  therefrom  to  the  sta- 
tion, and  when  he  did  so  observed  that  the 
chair  car  containing  his  baggage  was  not  to 
be  seen.  Inquiry  developed  that  It  had  been 
attached  to  another  train  made  up  at  Gran- 
ger and  had  departed  on  its  way  to  San  An- 
tonio via  Austin.  Sometimes,  depending  up- 
on the  amount  of  traffic,  it  was  shown  that 
the  conductor  of  the  Houston  train,  after  ar- 
riving at  Granger,  Is  directed  to  carry  the 
Houston  chair  car  on  to  San  Antonio,  though 
the  conductor  says  It  was  not  done  at  the 
time  stated  by  appellee.  Appellee  says,  when 
he  discovered  the  chair  car  containing  his 
baggage  was  gone,  he  called  on  appellant's 
telegraph  operator  at  Granger  at  once  and 
requested  him  to  wire  the  situation  to  the 
train  authorities,  which  he  promised  to  do. 
The  operator  denies  that  appellee  called  upon 
him  at  all.  Continuing  his  Journey  to  Hous- 
ton, appellee  reported  his  loss  the  next  morn- 
ing to  appellant's  servants,  who  promised  to 
Investigate  the  matter.  This  was  done,  but 
the  baggage  was  never  recovered.  Appellee 
testified  concerning  the  articles  contained  in 
his  cases  and  their  value,  one  branch  of 
which  win  be  referred  to  later. 

It  Is  urged  by  appellant  that  the  testimony 
1b  Insufficient  to  sustain  the  court's  finding 
that  It  was  guilty  of  actionable  negligence. 

[1,  2]  In  determining  that  Issue  it  is  nec- 
essary to  bear  in  mind  that,  as  distinguished 
from  checked  baggage,  railroads  are  not  or- 
dinarily in  case  of  loss.  Insurers  of  baggage 
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carried  upon  cars  by  passengers  and  who  re- 
serve the  control  and  possession  of  same  dur- 
ing their  journey.  Mr.  Hutchinson  states  the 
general  mle  in  the  United  States  to  be  that, 
it  the  passenger  retain  in  his  custody  any 
part  of  his  baggage  to  the  exclusion  of  the 
carrier's  control  over  it,  the  latter  can  be 
held  liable  for  its  loss  only  when  the  loss  of 
it  has  been  due  to  its  negligence.  Hutch. 
Carriers  (3d  Ed.)  vol.  3,  {  1264,  p.  1505.  And 
the  burden  of  proof  la  upon  the  passenger  to 
show  that  the  loss  or  damage  was  in  fact  the 
result  of  the  carrier's  negligence.  By  an- 
other safe  authority  it  is  said  that  passengers 
Incidental  to  the  right  to  transportation 
which  they  have  purchased  have  the  further 
right  to  carry  with  them  a  reasonable  quan- 
tity of  personal  baggage  appropriate  to  the 
journey;  and  that  the  carrier's  duty  with 
reference  to  such  effects,  although  retained 
In  the  passenger's  possession  and  control,  is 
to  exercise  reasonable  care  to  protect  them 
from  loss  or  Injury.  By  such  rule  It  is  said 
carriers  are  not  Insurers  of  the  safety  of 
the  baggage,  but  liable  for  loss  or  injury 
thereto  resulting  from  the  carrier's  negli- 
gence. 6  Cya  661.  Such  is  the  rule  of  deci- 
sion in  this  state.  In  Pullman  Co.  v.  Pollock, 
69  Tex.  120,  5  S.  W.  814,  5  Am.  St  Sep.  31, 
It  Is  said:  "If  passengers  by  railway  train 
retain  the  exclusive  custody  of  their  baggage, 
then  the  carrier  is  not  responsible  for  its 
loss,  unless  this  results  from  the  carrier's 
negligence,  and  the  failure  of  a  passenger  to 
use  reasonable  care  in  reference  to  it  will 
defeat  his  right  to  recover."  In  Bonner  et 
al.  V.  Grumbach,  2  Tex.  Civ.  App.  482,  21  S. 
W.  1010,  it  is  said:  "While  a  carrier  of  pas- 
sengers is  not  liable  as  an  insurer  of  money 
or  other  baggage  retained  in  the  jpossession 
and  control  of  the  passenger,  and  lost  during 
the  trip,  he  (it)  is  bound  to  use  proper  care 
to  prevent  loss  of,  or  Injury  to.  It,  and  )f 
such  property  or  money  be  lost,  as  the  proxi- 
mate consequence  of  negligence  of  the  car- 
rier, he  (it)  is  responsible." 

[3, 4]  The  rule  being  as  we  have  stated  It, 
tt  only  remains  to  determine  whether  any 
act  of  negligence  was  proven  on  trial,  which 
will  support  the  judge's  finding,  for,  if  the 
evidence  raised  tihe  question  of  negligence,  it 
then  became  a  question  of  fact  for  the  de- 
termination of  the  trial  judge.  It  is  undis^ 
pnted  that  appellee  inquired  of  appellant's 
servants,  in  effect,  whether  the  car  in  which 
he  had  left  his  baggage  would  go  through  to 
Houston  and  was  informed  that  it  would. 
As  matter  of  fact,  it  was  detached  and  sent 
over  its  branch  line  to  San  Antonio.  We 
think  appellee  was  justified  upon  receipt  of 
such  Information  in  relying  upon  its  correct- 
ness, and  had  the  right  to  assume  that  the 
car  containing  his  baggage  would  not  be  de- 
tached, but  continue  on  to  Houston,  and  that 
appellant  was  negligent  in  the  exercise  of 
reasonable  care  in  misinforming  appellee  of 


the  intention  of  appellant's  servants  to  de- 
tach the  car  containing  his  baggage.  The 
misinformation,  it  seems  to  us,  ia  sufficient 
to  support  the  judgment,  since  same  appears 
to  have  beoi  the  direct  and  proximate  cause 
of  the  loss  of  appellee's  baggage. 

[6]  It  is  also  contended  under  appropriate 
assignments  of  error  that  the  judgment  is 
excessive,,  for  the  reason  that  in  order  to  al- 
low appellee  the  amount  the  court  did  allow 
it  was  necessary  for  the  court  to  value  some 
of  the  wearing  apparel  and  other  effects  of 
appellee,  which  had  been  worn  and  in  use 
for  some  time,  at  their  original  purchase 
price  or  value.  In  submitting  to  juries  the 
issue  of  the  value  of  wearing  apparel,  etc., 
it  has  been  repeatedly  held  that  the  measure 
of  damages  is  the  difference  in  the  actual 
value  thereof  Just  prior  to  the  loss  or  injury 
and  the  actual  value  thereof  just  subsequent 
thereto,  and  that  the  proper  method  of  ar- 
riving at  the  value  at  the  time  of  loss  or  In- 
jury by  said  rule  is  to  take  into  considera- 
tion the  cost  of  the  articles,  the  extent  of 
their  use,  whether  worn  or  out  of  date,  and 
their  condition  at  the  time,  etc.  M.  K.  &  T. 
Ry.  Co.  of  Tex.  v.  Hailey,  166  S.  W.  1119, 
and  cases  cited. 

[t]  Under  the  rule  stated,  the  testimony 
supports  the  finding  of  the  trial  judge,  ex- 
cept that,  in  fixing  the  value  of  one  suit  of 
dothee  lost  with  his  baggage,  appellee  stat- 
ed its  value  on  direct  examination  to  be  $25, 
while  on  cross-examination  he  stated  it  at 
$22.50;  but  we  conclude  nevertheless  if  the 
value  stated  on  cross-examination  is  the  one 
to  be  accepted  as  correct,  and  there  are  rea- 
sons why  it  should  be,  that  to  this  discrep- 
ancy or  contradiction  tiiere  should  be  applied 
the  maxim,  "De  minimus  non  curat  lex." 

The  judgment  is  affirmed. 


SHAW  et  al.  v.  FAIRES. 

(Court  of  Civil  Appeals  ot  Texas.    Dallas. 
March  28,  1914.) 

1.  Bbokers  (S  63*)— Cause  or  Sale. 

A  broker  ia  entitled  to  commiseions  if  a  pur- 
chaser ia  procured  through  his  efforts. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  74;  Dec.  Dig.  |.53.*] 

2.  Bbokebs  (8  56*)— Cause  of  Sauj. 

A  broker  is  entitled  to  commiaBions  if  his 
«ttorts  are  the  procuring  cause  of  the  sale, 
though  it  may  be  concluded  through  a  second 
broker. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  82-84 ;    Dec.  Dig.  {  55.*] 

3.  Affeai,  and  Ebbob  (SS  994, 1002*)— Find- 
ings—CoNCLtraiVENESS—CoNFLicrmo    Evi- 

DKNOB. 

The  finding  of  the  jury  on  conflicts  in  the 
evidence  and  the  credibility,  of  witnesses  and 
the  weight  of  their  testimony  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JSj  3901-^906,  3935-3937; 
Dec.  big.  K  994,  1()02.»] 
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4.  Bbokebs    (I   88*)— AonoKB  tob  Coimu- 

BioNs— JuBT  Question. 

In  a  broker's  action  for  commiasions  for 
procuring  the  sale  of  realty,  evidence  held  to 
make  it  a  jury  question  woetber  the  broker 
procured  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  IS  121, 123-130 ;   Dec.  Dig.  fi  88.*] 

6.  Set-Off  ahd  Countbbolaim  (|  35*)— "Un- 

uquidatkd  demand." 

A  counterclaim  for  commissions  for  pro- 
curing a  sale  of  property  was  not  an  "unliqui- 
dated demand,"  so  as  not  to  be  a  proper  coun- 
terclaim, under  Rev.  Civ.  St  1911,  art.  1329, 
though  the  parties  did  not  agree  °  upon  the 
amount  of  commissions  to  be  paid,  since  the  law 
implies  that  the  usual  charge  shall  be  paid. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,  Cent.  Dig.  S§  58-64 ;  Dec.  Dig.  i 
36.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  p.  7195.] 

6.  Sbt-Opf  and  Countebclaim  (|  29*)- Ooun- 

TEB0I.AIM8  AIXOWABLE— MaTTESS  INCIDENT 

TO  Plaintiffs'  Action — "Incident  to  the 

Same  Tbansaction." 

Where  defendant  was  employed  to  sell 
plaintiffs'  property,  insure  it,  collect  rents,  etc., 
and  in  the  performance  of  such  contract  earned 
commissions  for  selling  the  property,  his  claim 
for  commissions  was  a  proper  counterclaim,  in 
an  action  by  plaintiffs  for  money  collected  by 
defendant  as  rents,  etc,  being  incident  to  the 
same  transaction,  within  Rev.  Civ.  St  1911,  art 
1330. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  $S  49-51 ;  Dec.  Dig.  | 
29.*] 

7.  Limitation  of  Actions  (|  63*)— Ootjntkb- 

CLAIM. 

If,  when  plaintiff  filed  his  snitj  defendant 
owned  a  subsisting  counterclaim,  which  was  not 
barred  by  the  two-year  Umitationa  (Rev.  Civ. 
St  1911,  art  6687,  subd.  2),  that  the  bar  was 
completed  before  the  counterclaim  was  pleaded 
would  not  prevent  defendant  from  setting  off  the 
counterclaim  at  any  time  during  the  suit, 
though,  if  he  did  not  assert  it  until  after  two 
years  from  the  time  of  its  accrual,  he  could  not 
recover  thereon  for  any  excess  over  plaintitTs 
demand. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S  343;  Dec.  Dig.  {  63.*] 

8.  Husband  and  Wife  (|  232*)— Contbacts 
BY  Wife— Consent  of  Husband— Evi- 
dence. 

In  a  counterclaim  tin  a  contract  by  a  mar- 
ried woman,  authorizing  defendant  to  sell  her 
property  for  commissions  for  making  the  sale, 
evidence  held  to  show  that  plaintiff's  husband 
consented  to  the  making  of  the  contract  with  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  844-848,  981;  Dee.  Dig.  $ 
232.*] 

Appeal  from  Grayson  County  Court;  J.  Q. 
Adamson,  Judge. 

Action  by  Florence  F.  Shaw  and  another 
against  Walter  S.  Falres,  in  which  defend- 
ant filed  a  counterclaim.  From  a  Judgment 
for  defendant  on  the  counterclaim,  plaintiffs 
appeal.    Reformed  and  affirmed. 

J.  H.  Randell,  of  Denison,  for  appellants. 
Wolfe,  Wood  &  Haven,  of  Sherman,  for  ap- 
pellee. 

RASBURY,  J.  Appellant  Florence  F, 
Shaw,  Joined  pro  forma  by  her  husband,  V. 


B.  Sbaw,  sued  appellee  for  a  sum  of  money 
collected  by  him  for  appellant  and  alleged 
to  have  been  by  blm  wrongfully  and  fraudu- 
lently retained  and  converted  to  bis  own  use. 

Appellee,  following  certain  preliminary 
matters  which  have  no  bearing  upon  the  is- 
sues presented  by  this  appeal,  admitted  the 
collection  of  the  money  and  liability  therefor, 
less  certain  amounts  paid  out  on  authority 
of  appellant  Florence  F.  Shaw  and  for  ber 
use  and  benefit  Appellee  further  asserted  by 
way  of  counterclaim  that  appellants  were 
due  him  certain  money  in  excess  of  the  amount 
due  by  him  to  appellants,  for  commissions 
earned  by  him  in  selling  for  appellant  Flor- 
ence Shaw  certain  real  estate,  and  asked 
Judgment  against  appellant  Florence  F.  Shaw 
for  the  difference  in  the  claims. 

By  supplemental  petition  appellants  urged, 
omitting  matters  not  material  here,  as  spe- 
cial defensive  matter  against  the  counter- 
claim that  the  set-off  and  cotmterclaim  was 
two  years  past  due,  and  hence  barred  by  lim- 
itations, and  coverture. 

There  was  a  trial  by  Jury;  the  verdict  be- 
ing; "We,  the  Jury,  find  for  the  defendant 
on  his  cross-action  in  the  sum  of  $431.25,  and 
that  said  amount  be  credited  with  the  funds 
now  held  by  defendant  belonging  to  the  plain- 
tiff." Upon  the  verdict  Judgment  was  entered 
for  appellee  Falres  for  $431.25  against  Flor- 
ence F.  Shaw  and  her  husband,  V.  B.  Shaw, 
upon  which  a  credit  was  directed  of  $3,374.42, 
being  the  amount  agreed  by  all  parties  to  be 
due  by  appellee  to  appellant  Florence  F. 
Shaw.  The  Judgment  also  directed  that  ex- 
ecution for  the  balance  should  issue  and  be 
levied  upon  the  separate  property  of  Florence 
F.  Shaw.  From  such  Judgment  this  appeal 
Is  taken.  . 

It  may  be  said  that  the  following  facts 
are  undisputed:  Appellant  Florence  F.  Shaw 
and  appellee  many  years  prior  to  the  trans- 
actions involved  in  this  suit  resided  in  Deni- 
son and  were  childhood  friends.  About  10 
years  before  trial  she  left  Denison  with  her 
parents,  removing  to  Kansas  City,  Mo.  There 
her  mother  died,  and  there  she  married  and 
removed  to  Belllngham,  Wash.  At  her  moth- 
er's death  she  became  (by  Inheritance  we  pre- 
sume) the  owner  of  a  three-fourths  interest 
in  a  two-story  brick  building,  and  the  land 
on  which  it  was  situate,  blocks  9  and  10  in 
Cyrlne  Park  addition,  10  acres  in  Woodlawn 
boulevard,  and  nine  vacant  lots,  all  within  or 
adjacent  to  the  town  of  Denison.  At  this 
point  sharp  conflicts  arise  in  the  testimony. 
We  only  state  those  facts  which  were  proven, 
though  disputed,  considered  necessary  to  sus- 
tain the  Judgment,  foregoing  any  attempt  to 
reconcile  same,  since  that  duty  is  the  peculiar 
function  of  the  Jury.  About  five  years  prior 
to  the  controversy  involved  in  this  appeal, 
Mrs.  Shaw  visited  Denison  and  employed  ap- 
pellee, who  was  engaged  in  the  insurance  and 
real  estate  business,  to  sell  her  property, 
keep  her  storehouse  insured,  oversee  repairs 
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tbereon,  and  Inform  her  with  reference  to 
her  taxes,  and  sometimes  collect  her  rents, 
though  not  usually.  The  agreement  was  ver- 
bal, and  the  amount  of  commissions  tn  case 
of  sale  was  not  agreed  upon.  Subsequently, 
although  the  approximate  date  even  Is  not 
given,  appellee  sold  the  two  blocks  of  land 
In  Cyrine  Park  addition,  also  two  other 
'  blocks  of  land,  as  well  as  a  10  or  11  acre 
tract  of  land,  In  consideration  of  all  of  which 
Mrs.  Shaw  paid  him  a  commission  of  5  i)er 
cent.  The  customary  and  usual  commission 
for  such  sales  in  Denison,  in  the  absence  of 
agreement,  is  5  per  cent  of  the  amount  of  the 
sale  price  and  the  amount  allowed  appellee 
by  the  jury.  Mrs.  Shaw  sold  the  storehouse 
to  M.  D.  Brazile  about  February,  1910,  for 
$11,600.  Prior  to  the  sale  to  Brazile,  and 
after  the  placing  of  the  property  with  ap- 
Xiellee  for  sale  by  Mrs.  Shaw,  appellee  negoti- 
ated with  Brazile,  who  owned  a  building  ad- 
joining, for  the  purchase  of  Mrs.  Shaw's 
property,  in  fact  negotiated  with  him  for 
quite  a  long  time.  Brazile  testified  in  the 
case  and  corroborated  appellee's  claim  that 
he  negotiated  with  him,  although  Brazile 
fixes  the  period  of  last  n^otlation  at  two 
years  prior  to  the  time  he  finally  bought  it, 
and  appellee,  so  far  as  the  record  discloses, 
did  not  attempt  to  fix  the  date  of  his  last 
negotiation  with  Brazile.  Brazile  concluded 
no  purchase  through  appellee,  but  after  his 
negotiations  with  him,  and  Just  prior  to  his 
purchase  of  the  property,  be  secured  Mrs. 
Shaw'a  address  from  her  tenant  and  wrote 
her,  making  an  offer  for  the  property.  The 
offer  Mrs.  Shaw  referred  to  her  father  at 
St.  Louis,  and  wired  appellee,  asking  business 
conditions  at  Denison,  and  whether  he  would 
or  not  recommend  that  she  sell.  At  this  time 
Mrs.  Shaw  had  not  withdrawn  from  appellee 
the  right  to  sell  her  property.  Appellee  ad- 
vised Mrs.  Shaw  In  answer  to  her  telegram 
not  to  sell,  as  he  thought  he  could  secure  |11,- 
SOO  for  the  property.  Mrs.  Shaw's  father, 
after  learning  that  appellee  had  advised  Mrs. 
Shaw  not  to  sell,  wrote  appellee  that  it  was 
BrazUe  who  was  offering  the  $11,000,  but 
that  be  would  defer  closing  with  him  If 
appellee  could  get  more  from  another.  Ap- 
pellee did  not  reply  to  him.  Negotiations 
between  Mrs.  Shaw's  father  and  BrazUe  were 
abandoned  for  a  whlle^  bdt  resumed  later, 
when  Brazile  offered  $11,500  for  the  ptapextj, 
and  which  was  accepted. 

We  will  not  attempt  to  discuss  the  many 
assignments  seriatim,  but  will  discuss  the 
issues  raised  thereby  as  such.  We  are  of 
opinion  that  the  evidence  is  sufficient  to  sus- 
tain the  verdict  and  Judgment. 

[1]  Generally  speaking,  the  law  is  that.  If 
a  purchaser  is  found  by  the  broker's  efforts 
and  through  his  instrumentality,  he  is  en- 
titled to  compensation,  since  he  Is  the  procur- 
ing or  efficient  cause  of  the  sale.  Graves  v. 
Bains,  78  Tex.  92,  14  S.  W.  256;  Bellis  v. 
Hann  &  KendaU,  167  S.  W.  427. 

[21  In  like  manner  is  the  broker  entitled  to 


his  compensation  if  his  exertions  be  the  effi- 
cient and  procuring  cause  of  the  sale,  not- 
withstanding the  sale  may  be  concluded 
through  the  medium  of  a  second  broker.  Bel- 
lis V.  Hann  &  Kendall,  supra;  Duval  v. 
Moody,  24  Tex.  Civ.  App.  627,  60  S.  W.  268; 
Wood  V.  Wells,  103  Mich.  320,  61  N.  W.  503. 

[3,4]  In  the  instant  case  the  facts  in  our 
opinion  raise  the  issue,  the  determination  of 
which  concludes  our  function  in  that  respect, 
since  it  then  becomes  a  question  for  the  Jury 
whose  duty  it  is,  as  we  have  said,  to  recon- 
cile the  conflicts  and  to  pass  uixm  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  their  testimony,  and,  if  In  that  respect 
the  Jury  concluded,  as  it  probably  did,  that 
appellee  procured  Brazile  as  a  purchaser,  the 
fact  that  appellants  concluded  the  transac- 
tion through  Mrs.  Shaw's  father  would  not 
alter  the  liability. 

[5]  It  is  next  urged  that  appellant's  cause 
of  action  by  the  provisions  of  article  1329, 
R.  S.  1911,  which  regulates  the  character 
of  counterclaim  that  may  be  set  off  against 
the  plaintiff's  demand.  Is  a  certain  or  liqui- 
dated demand,  and  that  appellee's  counter- 
claim is  an  uncertain  and  unliquidated  de- 
mand, and  for  that  reason  may  not  be  set 
off  against  appellant's  demand.  We  think 
the  contention  unsound.  In  Jones  &  Co.  v. 
Hunt,  74  Tex.  657,  12  S.  W.  832,  it  was  held 
that  a  suit  to  recover  money  deposited  with 
another  under  facts  analogous  with  those  in 
the  instant  case,  and  by  him  wrongfully  con- 
verted, was  a  suit  upon  a  certain  demand. 
In  the  same  case  it  was  also  sfild  that  the 
test  of  whether  the  counterclaim  was  by  the 
provisions  of  the  statute  unliquidated  and  un- 
certain depended  upon  whether  the  same 
sounded  in  tort.  The  commission  of  a  tort 
in  the  cases  cited  is  said  to  be  the  infringe- 
ment of  a  right  created  otherwise  than  by 
contract  Thus,  by  the  rule  stated,  it  is  seen 
that  the  counterclaim  asserted  in  the  Instant 
case  is  not  one  sounding  in  tort  but  in  con- 
tract The  fact  that  in  making  the  contract 
the  parties  failed  to  agree  upon  the  commis- 
sion to  be  paid  Is  immaterial,  and  makes 
the  claim  none  the  less  certain,  since  by  oper- 
ation of  law  the  usual  and  customary  charges 
for  the  performance  of  such  services  are 
read  into  the  contract 

[6]  We  are  also  of  opinion  that  the  counter- 
claim was  a  proper  one,  for  the  further  rea- 
son that,  by  the  succeeding  article  <1330)  all 
counterdalms  founded  on  a  cause  of  action 
arising  out  of  or  incident  to  or  connected 
with  plaintiff's  cause  of  'action .  are  excepted 
from  the  provisions  of  article  1329,  and  in 
our  opinion  Includes  within  its  provisions 
the  counterclaim  asserted  by  appellee.  By 
appellee's  testimony  and  the  finding  of  the 
Jury  be  was  employed  by  appellant  MVs. 
Shaw  to  sell  her  property,  insure  it,  over- 
see repairs,  report  the  taxes,  and  sometimes 
collect  the  rents.  In  the  performance  of  this 
contract  appellee  collected  the  rents  sued  for 
by  appellants  and  earned  the  oommisslons 
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urged  in  his  connterclalm,  and  henoe  botb 
claims  arose  ont  of,  were  Incident  to,  and 
connected  with  snch  contract,  since  arising 
Is  springing  from,  coming  Into  being,  begin- 
ning, originating,  and  incident,  is  appertain- 
ing to  or  following  another  thing,  and  con- 
nected, is  related  matters,  etc 

It  Is  also  urged  that  the  counterclaim  for 
commissions  accrued  more  than  two  years 
before  it  was  asserted,  and  was  hence  barred 
by  the  provisions  of  'subdlTlsion  2  of  arti- 
cle B687,  R.  S.  1911,  requiring  suits  for  debt 
not  evidenced  by  contract  in  writing  to  be 
commenced  and  prosecuted  within  two  years 
after  the  cause  of  action  shall  have  accrued. 

[7]  Withobt  attempting  to  discuss  the 
fundamental  reasons  underlying  the  rule,  it 
may  be  said  to  be  settled  that  if,  at  the  time 
the  plaintiff  files  his  suit,  the  defendant  is 
the  owner  of  a  subsisting  counterclaim,  as 
contemplated  by  the  statute,  which  at  said 
time  is  not  barred  by  the  two  years'  statute, 
the  fact  that  the  bar  is  completed  before  the 
counterclaim  is  urged  in  a  proper  pleading 
will  not  deprive  defendant  of  the  right  to 
set  off  such  counterclaim  against  plaintiff 
at  an.r  time  during  the  progress  of  the  suit. 
Such  result  is  not  true  because  of  any  sus- 
pension of  limitation,  but  on  the  principle 
that  such  mutual  accounts  extinguish  one  the 
other  pro  tanto  whenever  plaintiff  declares 
upon  his  demand.  Crook  et  al.  v.  McGreal 
et  aL,  3  Tex.  487;  Holllman  v.  Rogers,  6 
Tex.  91;  Walker  v.  Fearhake,  22  Tex.  Olv. 
App.  61,  62  S.  W.  629.  But,  in  the  appUca- 
tion  of  the  rule,  it  is  also  clear  that,  if  the 
defendant  did  not  assert  his  counterclaim 
until  after  the  expiration  of  two  years 
from  the  time  of  Its  accrual,  he  would  not 
be  entitled  to  recover  thereon  for  any  ex- 
cess in  his  counterclaim  over  the  plaintiff's 
demand.  In  that  respect  we  have  labored 
under  some  difficulty  in  the  instant  case,  due 
to  the  condition  of  the  record.  It  is  shown 
that  appellants  filed  suit  August  17,  1910. 
Appellee's  counterclaim  accrued  February 
10,  1910.  So  that,  when  the  suit  was  filed, 
the  bar  had  not  intervened,  and  the  result 
was  that  by  oi)eration  of  law  appellants' 
claim  was  completely  extinguished,  and  like- 
wise appellee's,  except  the  excess  of  $93.83. 
In  order  to  have  entitled  appellee  to  a  Judg- 
ment for  the  difference  between  the  claims, 
be  must  have  filed  his  plea  of  counterclaim 
within  two  years  after  the  accrual  of  his 
right  to  sue.  The  transcript  of  the  plead- 
ing falls  to  show  that  he  did  so,  since  all 
it  contains  is  an-  amended  answer  filed 
May  23,  1912,  asserting,  so  far  as  the  record 
discloses,  for  the  first  time,  the  counterclaim. 
On  that  date,  however,  the  counterclaim  was 
barred  so  far  as  any  right  to  affirmative  re- 
lief for  the  excess  Is  concerned.  Consequent- 
ly, the  issue  of  limitation  being  raised  and 
the  record  as  stated,  the  judgment  for  ap- 
pellee for  the  excess  in  claim  Is  not  sup- 
ported, and  It  was  error  to  award  the  same. 


-  It  is  further  asserted  that  fbe  court  erred 
in  entering  the  Judgment  it  did  enter,  because 
Mrs.  Shaw  was  a  married  woman  and  not 
bound  upon  the  contract,  because  not  consent- 
ed to  by  her  husband,  and  not  for  the  benefit 
of  her  separate  estate.  Conceding  that  the 
issue  is  properly  taised  by  attack  upon  a 
charge  correct  as  far  as  it  goes,  or  is  raised 
by  attacking  the  court's  refusal  to  perempto-  - 
rlly  direct  verdict  for  appellants,  we  never- 
theless condude  that  coverture  under  the 
evidence  In  the  record  offers  no  bar  to  appel- 
lee's right  to  recover.  The  property  was 
the  separate  property  of  Mrs.  Shaw.  It  was 
sold  for  the  best  obtainable  price,  and  Mrs. 
Shaw's  husband  joined  In  the  deed.  The 
evidence  shows  that  the  sale  was  for  the 
benefit  of  Mrs.  Shaw's  separate  estate,  since 
she  herself  testifies  that  it  was  advanta- 
geous for  ber  to  sell  and  invest  and  use  the 
money  at  her  place  of  residence.  The  cir- 
cumstance that  Mrs.  Shaw's  husband  was 
not  present  when  the  contract  to  pay  com- 
missions was  made  is  insufficient  to  support 
the  inference  that  he  did  not  consent  thereto. 
The  fact  that  Mrs.  Shaw  made  the  contract 
and  that  her  husband  Joined  in  the  deed  on 
the  other  hand  supports  the  conclusion  that 
it  was  with  his  consent  and  agreement  that 
she  journeyed  to  Denison  and  there  made 
the  contract  with  appellee. 

[I]  It  may  be  argued  that  the  questions 
should  have  been  submitted  to  the  jury,  but 
we  think  not,  since,  under  the  undisputed 
facts,  no  other  verdict  on  such  issues  could 
properly  have  been  found. 

There  are  other  assignments  of  error,  all 
of  which  we  have  carefully  considered,  and 
none  of  which,  in  our  opinion,  constitute  re- 
versible error.  Some  of  them  may  show 
technical  error,  but  the  record  discloses  it  to 
have  been  either  harmless  or  cured  by  oth- 
er proceedings. 

In  consonance  with  the  views  expressed, 
the  judgment  of  the  court  below  in  favor  of 
appellee  for  $93.83  is  set  aside  and  held  for 
naught,  but  in  all  other  respects  the  said 
Judgment  is  affirmed.  Costs  of  appeal  are 
adjudged  against  appellee. 

Reformed  and  affirmed. 


BLOCK  V.  FBRTITTA  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Feb.  25,  1914.    Rehearing  Denied 

March  19,  1914.) 

1.  NmsANCis  (J  81*). 

The  petition,  in  an  action  by  a  lessee,  to 
recover  a  part  of  the  premises  from  another, 
also  claiming  as  lessee  under  the  original  own- 
er, sought  to  enjoin  defendant  from  maintaining 
a  shoe  shining  parlor  on  the  premises,  and  al- 
leged for  that  purpose  that  such  use  of  the 
premises  was  detrimental  to  plaintifTs  interest 
in  the  rental  of  other  property  acquired  by  him 
under  the  lease,  and  tnat  defendant's  employes 
were  negro  boys  who  were  noisy  and  boisterous, 
and  whose  conduct  disturbed  the  lessees  of  the 
property  adjacent  thereto  in  a  bnsiness  way,  end 
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that  men  generally,  and  ladies  in  particular,  do 
not  care,  for  the  reasons  indicated,  to  pass  plain- 
tiff's premises.  Held  that,  since  shoe  shining 
was  a  legitimate  business,  the  allegations  did 
not  authorise  an  injunction  restraining  defend- 
ant from  conducting  a  shoe  shining  parlor  on 
the  premises  on  the  ground  that  it  constituted  a 
nuisance;  it  being  necessary  that  the  injury  or 
annoyance  be  of  a  substantial  character  so  as 
to  impair  the  ordinary  use  of  the  property,  in 
order  to  autiiorize  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  7^78 ;  Dec.  Dig.  i  31.*] 

2.  Nuisance  (i  19*)— Conduct  of  Business. 

A  lawful  business  may  be  conducted  so  as 
to  become  a  nuisance,  in  which  case  one  injured 
thereby  may  enjoin  tue  continuance  of  the  busi- 
ness in  such  a  way. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {  !» ;    Dec.  Dig.  {  19.*] 

3.  Injunction    (|  138*)— Grounds— Failubb 
TO  Pat  Rent. 

In  a  suit  to  recoTer  property  claimed  by 
defendant  under  a  lease,  a  temporary  injunc- 
tion will  not  issue  enjoining  defendant  from 
conducting  his  business  in  the  premises,  because 
of  his  failure  to  pay  rent  to  plaintiff,  in  absence 
of  an  allegation  umt  defendant  is  insolvent,  and 
cannot  be  made  to  respond  to  any  judgment 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {|  305,  306;    Dec.  Dig.  |  136.*] 

4.  Injunction   (j|  136*)— Uas  of  Pbopebtt- 
Temfobabt  Injunction. 

•  In  an  action  to  recover  realty,  a  temporary 
injunction  will  not  issne  restraining  its  lawful 
use  by  defendant  pending  the  action,  in  absence 
of  a  showing  that  defendant's  possession  was 
forcibly  or  fraudulentiy  obtained,  and  that  the 
injunction  is  necessary  to  preserve  the  status 
quo  of  plaintiff's  possession  or  to  prevent  ir- 
reparable injury  to  the  property  or  to  plain- 
tiff by  defendant's  use  thereof. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  IS  306,  306;    Dec.  Dig.  i  136. »] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Davidson,  Jndge. 

Suit  by  I.  Block  against  Sam  Fertitta  and 
others.  From  an  order  denying  a  temporary 
injunction,  plaintlfT  appeals.    Affirmed. 

Dougherty  &  Gordon  and  M.  S.  Duffle,  all 
of  Beaumont,  for  appellant.  Hill  &  Cooper 
and  Blaln  &  Howth,  all  of  Beaumont,  for 
appellees. 

PIiBASANTS,  C.  J.  Thlb  appeal  Is  from 
an  order  of  the  district  court  of  Jefferson 
county  refusing  to  grant  appellant  a  tempo- 
rary injunction  in  a  suit  brought  by  him 
against  the  appellees  to  recover  possession 
of  property  described  In  his  petition  as  parts 
of  lots  8  and  9,  block  41,  In  the  city  of  Beau- 
mont. 

The  petition  alleges  In  substance  that 
plalntlfC  was  on  October  1,  1913,  lawfully 
seised  and  possessed  of  said  property,  holding 
the  same  under  a  lease  contract  executed  by 
Ras  Landry  and  his  wife,  Cora  Landry,  who 
was  the  owner  In  fee  of  said  property  In  her 
separate  right, .  and  that  defendants  on  said 
date  unlawfully  entered  upon  said  premises 
and  ejected  plaintiff  therefrom,  to  his  dam- 
age in  the  sum  of  $5,000.  The  petition  then 
sets  out  at  great  length  the  facts  upon  which 
plaintiff  bases  his  claim  to  the  right  of  pos- 
session of  said  premises  and  the  right  to  dis- 


possess defendants  from  that  portion  of  the 
premises  occupied  by  them.  Succinctly  stat- 
ed, these  facts  are  that  on  the  7th  day  of 
December,  1912,  Cora  Landry,  the  owner  of 
said  property,  Joined  by  her  husband,  Ras 
Landry,  executed  and  delivered  to  plaintiff 
a  written  lease  conveying  to  plaintiff  the 
right  to  use,  occupy,  and  possess  said  prem- 
ises for  a  term  of  36  years  In  consideration 
of  the'  payment  by  plaintiff  to  her  of  an 
annual  rental  of  $9,000,  payable  in  quar- 
terly installments  of  $2,250  each,  and  the  per- 
formance by  him  of  other  covenants  and 
agreements  stated  In  said  lease,  all  of  which 
said  payments  and  covenants  plaintiff  had 
heretofore  made  and  performed  in  accord- 
ance with  the  terms  of  said  lease,  and  will 
continue  so  to  make  and  perform,  and  plain- 
tiff is  entitled  to  all  of  the  rights  and  priv- 
ileges granted  by  said  lease  and  entitled  to 
possession  of  all  of  the  property  covered 
thereby;  that,  at  the  time  of  the  execution  of 
said  lease,  the  defendants  Sam  Fertitta  and 
John  G.  Carabin  were  in  possession  of  a  por- 
tion of  said  premises,  holding  the  same  un- 
der a  lease  executed  by  Ras  Landry  to  Sam 
Fertitta  on  February  24,  1912,  which  said 
lease  plaintiff  alleges  was  void  because  for 
a  longer  term  than  one  year  and  not  execut- 
ed by  Mrs.  Landry,  who  owned  said  prop- 
erty in  her  own  separate  right.  There  are 
further  allegations  to  the  effect  that,  after 
the  lease  to  plaintiff,  Mrs.  Landry  signed 
and  acknowledged  the  lease  to  Fertitta,  and 
said  instrument  was  interlined  and  altered  so 
as  to  recite  tliat  it  was  executed  by  Mrs. 
Landry  and  her  husband,  Ras  Landry,  and 
that  such  alteration  of  the  lease,  of  which 
plaintiff  had  no  notice^  rendered  said  lease 
void  and  of  no  effect  as  against  this  plain- 
tiff. It  is  further  alleged  that,  by  the  terms 
of  said  lease  to  defendant  Fertitta,  said  de- 
fendant obligated  himself  to  use  the  prop- 
erty for  a  barber  shop,  and  agreed  that,  in 
case  he  made  default  on  the  payment  of  any 
rents  that  might  accrue  under  said  lease  or 
In  the  performance  of  any  of  his  covenants 
therein,  the  grantor  should  have  the  right  to 
terminate  said  lease  and  enter  upon  and 
take  iMssesslon  of  the  premises.  Said  lease 
also  contained  the  following  provision:  "Par- 
ty of  the  second  part  is  not  to  sublet  said 
premises.  *  *  *  It  is  agreed  and  under- 
stood by  and  between  the  parties  hereto  that 
the  property  and  premises  hereinbefore  de- 
scribed are  let  and  leased  to  the  party  of 
the  second  part  for  the  purpose  of  use  as 
a  barber  shop  and  are  not  to  be  used  for 
any  other  business  or  mercantile  purposes 
without  the  written  consent  and  permission 
of  the  party  of  the  first  iiart"  It  is  then 
alleged  that.  In  violation  of  the  terms  of 
said  lease,  the  said  Fertitta,  without  having 
obtained  the  consent  of  Ras  Landry,  leased 
a  portion  of  said  premises  to  the  defendant 
John  O.  Carabin,  to  be  used  for  conducting 
therein  a  shoe  dilnlng  parlor,  and  that,  by 
reason  of  said  violation  of  the  terms  of  said 
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lease^  plaintiff,  who  has  acquired  all  of  the 
rights  of  the  said  Ras  and  Cora  Landry 
thereunder,  has  the  right  to  cancel  and  ter- 
minate said  lease,  and  here  now  declares 
same  terminated  and  demands  possession  of 
said  premises. 

The  allegations  as  to  the  injury  sustained 
by  plaintiff  and  the  prayer  for  relief  are.  as 
follows:  "Plaintiff  would  further  show  to  the 
court  that  the  defendant  John  G.  Carabln  Is 
using  a  part  of  the  premises  for  a  shoe  shin- 
ing parlor;  that  the  use  of  said  premises  for 
a  shoe  shining  parlor  is  detrimental  to  the 
Interest  of  plaintiff  in  the  rental  of  the  other 
property  acquired  by  him  under  the  terms  of 
said  lease;  that  the  employes  of  the  said 
Carabln  are  negro  boys  who  are  noisy  and 
boisterous,  and  whose  conduct  is  such  as  to 
disturb  the  lessees  in  the  property  adjacent 
thereto  In  a  business  way;  and  that  men 
generally,  and  ladles  in  particular,  do  not 
care,  for  reasons  indicated,  to  pass  by  the 
premises  under  lease  to  the  plaintiff  herein. 
*  •  *  Plaintiff  further  alleges  that,  by 
defendants'  refusal  to  pay  the  reasonable 
rental  value  of  said  property,  he  Is  being  Ir- 
reparably injured  in  a  property  right,  for 
which  he  has  no  adequate  remedy  at  law, 
or  such  remedy  as  he  has  Is  burdensome,  cum- 
bersome, and  ineffectual,  and  further  that 
the  said  defraidant  Sam  Fertitta  has  breach- 
ed a  covenant  of  said  lease  between  the  Lian- 
drys  and  himself,  dated  February  24,  1912, 
which  of  Itself,  and  the  other  facts  alleged 
In  this  petition,  entitles  plaintiff  to  an  in- 
junction under  the  principles  of  equity  en- 
joining, restraining,  and  prohibiting  the  said 
defendants,  or  either  of  them,  from  further 
occupying  or  retaining  x>ossession  of  said 
premises  for  a  shoe  shining  parlor.  Where- 
fore, and  by  reason  of  the  premises,  plaintiff 
prays  that  defendants,  and  each  of  them,  be 
cited  to  appear  and  answer  this  i)etItion; 
that  notice  be  given  them  to  appear  before 
your  honor  and  show  cause  why  a  writ  of 
Injunction  should  not  issue  enjoining  defend- 
ants, and  each  of  them,  from  occupying  a 
portion  of  the  premises  described  above,  as  a 
shoe  shining  parlor;  and  that,  upon  a  final 
hearing  hereof,  your  honor  declare  said  pre- 
tended leases  between  said  Sam  Fertitta  and 
the  Landrys  null  and  void,  and  that  plaintiff 
have  Judgment  for  the  possession  of  the  said 
above-described  lands  and  premises  of  which 
defendants  now  are  In  possession,  and  that 
writ  of  restitution  and  possession  Issue,  and 
for  his  rents,  damages,  and  costs  of  suit,  and 
for  sndi  other  and  further  relief,  both  gen- 
eral and  special,  that  he  may  be  entitled  In 
law  or  equity  and  as  in  duty  bound  will  ever 
pray."  The  petition  was  properly  verified. 

The  defendants  answered  by  general  and 
special  exceptions,  and  spedaUy  denied  un- 
der oath  each  of  the  material  allegations  of 
the  petition. 

Upon  the  bearing  of  the  application  for 
temporary  injunction,  the  testimony  of  sev- 
eral witnesses,  among  them  the  defendant 


Fertitta,  was  introduced  and  heard  by  the 
court,  but  we  deem  it  unnecessary,  In  dis- 
posing of  this  appeal,  to  set  out  the  facts 
disclosed  by  the  evidence  or  to  express  any 
opinion  upon  the  question  of  whether,  un- 
der the  facts  shown,  the  plaintiff  would,  upon 
a  final  hearing,  be  entitled  to  recover  from 
the  defendants  the  possession  of  the  property 
in  controversy. 

[1]  We  think  it  dear  that  the  petition 
does  not  present  a  case  which  would  au- 
thorize the  Issuance  of  an  Injunction  dispos- 
sessing defendants,  or  restraining  them 
from  carrying  on  a  shoe  shining  business  on 
said  premises,  pending  a  final  hearing  of  the 
case.  The  allegations  that  the  use  of  the 
"premises  for  a  shoe  shining  parlor  is  detri- 
mental to  the  Interests  of  plaintiff  in  the  ren- 
tal of  other  property  acquired  by  him  under 
the  terms  of  said  lease,"  and  that  "the  em- 
ployes of  defendant  Carabln  are  negro  boys 
who  are  noisy  and  boisterous,  and  whose  ' 
conduct  is  such  as  to  disturb  tiie  lessees  in 
the  property  adjacent  thereto  In  a  business 
way,  and  that  men  generally,  and  ladles  In 
particular,  do  not  care,  for  reasons  Indicated, 
to  pass  by  the  premises  under  lease  to  plain- 
tiff herein,"  are  not  sufficient  to  authorize 
the  issuance  of  an  injunction  restraining  de- 
fendants from  conducting  a  shoe  shining  par- 
lor on  the  premises.  Shoe  shining  Is  a  legiti- 
(nate  and  useful  business,  and,  If  defendants 
have  a  right  to  the  possession  of  the  prem- 
ises, they  cannot  be  restrained  from  conduct- 
ing any  lawful  business  thereia  that  they 
may  choose  to  engage  In,  if  so  conducted  as 
not  to  materially  injure  adjacent  property 
owners. 

[2]  A  lawful  business  may  be  conducted  -in 
such  manner  as  to  become  a  nuisance,  and  in 
such  case  the  parties  so  conducting  It  might, 
at  the  suit  of  one  injured  thereby,  be  re- 
strained from  continuing  to  conduct  it  In 
such  manner,  but  they  could  not  be  d«iied 
the  right  to  carry  on  the  business  in  a  proper 
manner.  The  allegation  that  "the  use  of 
the  premises  by  the  defendants  for  a  shoe 
shining  parlor  is  detrimental  to  the  inter- 
est of  plaintiff  in  the  rental  of  other  proper- 
ty acquired  by  him  under  the  terms  of  said 
lease"  is  too  general  and  indefinite  to  show 
any  material  or  substantial  injury  to  plain- 
tiff. It  is  not  alleged  that  plaintiff  has  lost 
or  will  lose  any  tenants  because  said  shoe 
shining  buslnes.s  Is  carried  on  by  the  defend- 
ants on  the  premises  In  controversy,  or  that 
he  has  thereby  suffered  any  loss  In  the  rental 
value  of  his  property.  The  allegation  that 
the  negro  boys  employed  by  defendants  in 
said  shoe  shining  parlor  are  "noisy  and 
boisterous  and  disturb  the  lessees  in  the 
property  adjacent  thereto  In  a  business  way" 
also  falls  to  show  any  substantial  Injury  or 
any  real  annoyance  to  said  tenants.  It  cer- 
tainly cannot  be  said  that  the  fact  "that 
men  generally  and  ladies  in  particular  do 
not  care  to  pass  by  the  premises"  would 
Justify  the  holding  that  the  shoe  shining  par- 
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lor  in  a  nuisance  and  authorize  an  Injunc- 
tion restraining  defendants  from  carrying 
on  said  business  on  said  premises.  One  who 
lives  In  a  dty  must  of  necessity  submit  to 
annoyances  Incident  to  occupations  carried 
on  In  his  Immediate  neighborhood  which  are 
nseful  to  the  public  and  which  cannot  be  de- 
clared a  nuisance  without  depriving  the 
owner  of  the  property,  on  which  such  busi- 
ness Is  conducted,  of  Its  reasonable  use  and 
enjoymrat;  and  the  Injury  or  annoyance 
which  will  authorize  relief  by  injunction  for 
the  person  suffering  therefrom  must  be  of 
a  real  and  substantial  character  and  such  as 
impairs  the  ordinary  use  and  enjoyment  of 
his  property.  We  think  the  petition  in  this 
case  fails  to  show  such  injury  to  plaintiff. 

[3]  The  facts  alleged  in  the  petition  in  re- 
gard to  the  injury  to  plaintiff  because  of  the 
failure  of  defendants  to  pay  reasonable  rents 
do  not  show  that  plaintiff  will  suffer  ir- 
reparable injury  if  the  injunction  prayed 
for  Is  not  Issued,  but,  on  the  contrary,  it  Is 
clear  from  the  allegations  of  the  petition  that 
plaintiff  has  a  plain  and  fully  adequate  rem- 
edy at  law  for  such  Injury.  T&ere  is  no  al- 
legation that  the  defendants  are  Insolvent 
or  that  they  cannot  be  made  to  respond  to 
any  Judgment  for  rents  or  damages  that 
plaintiff  may  recover  against  them.  Lumber 
Co.  V.  Fall  (Civ.  App.)  157  8.  W.  209. 

[4]  It  would  be  an  abuse  of  the  power  of 
a  court  of  equity  to  Issue  preliminary  injunc- 
tions to  grant  such  an  Injunction  in  a  suit 
for  the  recovery  of  real  property,  and  thus 
transfer  the  possession  of  the  property  from 
the  defendant  to  the  plaintiff  or  restrain  its 
lawful  use  by  the  defendant  pending  a  full 
adjudication  of  the  right  to  such  possession, 
when  the  petition  for  such  injunction  falls 
to  show  that  possession  has  been  forcibly 
or  fraudulently  obtained  by  the  defendant, 
and  such  injunction  Is  not  sought  to  preserve 
the  status  quo  of  the  possession  thus  wrong- 
fully invaded  or  to  prevent  Irreparable  injury 
to  the  property  or  to  plaintiff  by  the  use 
made  of  the  property  by  the  defendant. 
Slmms  V.  Relsner  (Civ.  App.)  134  S.  W.  278. 

We  are  of  opinion  that  the  trial  court 
properly  refused  to  grant  the  injunction,  and 
the  order  appealed  from  is  affirmed. 

Affirmed. 


TEMPLE  LTJMBER  CO.  et  al.  v.  BROOCKS. 

(Court  of  Civil  Appeals  of  Texas.     Galveaton. 

Feb.  26,  1914.    Rehearing  Denied 

March  19,  1914.) 

1.  Ybndob  ANn  Pttbohaseb  (§  231*)— Bona 

FiDB    PXTBCHASEBS— NaTUBE    AND    ObOTJNDB 

OF  Pbotection. 

llie  owner  of  a  land  certificate  conveyed 
the  land  located  thereunder  and  transferred  the 
certificate,  and  thereafter  devised  bis  estate, 
both  real  and  personal,  without  describing  any 
particular.  land  to  N.,  who  diei  intestate. 
Plaintiff  purchased  the  interest  of  one  of  N.'s 
heirs.  The  records  of  the  county  had  been  de- 
stroyed by  fire  and  disclosed  nothing  regarding 
the  title,  and  plaintiff  did  not  know  of  the  trans- 


fers of  the  certificate,  but  believed  that  his 
grantor  owned  the  land,  though  no  one  bad 
been  in  possession.  Held,  that  he  was  not  en- 
titled to  protection  as  an  innocent  purchaser 
without  notice,  as  such  protection  under  the 
registration  laws  is  extended  only  to  a  pur- 
chaser of  a  real  or  apparent  title  and  not  to  a 
purchaser  from  one  out  of  possession  having 
no  title  and  aot  shown  by  any  record  to  have 
an  apparent  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  43,  55,  487,  513-539; 
Dec.  Dig.  i  231.*] 
2.  Vendob  and  Pubchaseb  (5  231*)  —  Bona 

Fide  Pubohasebs— Constbuctivb  Notick. 
Where  a  purchaser  of  land  from  the  heir 
of  the  original  certificate  holder's  devisee  was 
a  lawyer  and  knew  that  no  patent  had  been  is- 
sued, that  the  only  evidence  of  title  in  such 
certificate  holder  was  the  certificate,  which  was 
or  should  be  on  file  in  the  general  land  office, 
and  that  the  records  of  the  county  had  been  de- 
stroyed by  fire,  he  was  put  upon  inquiry  and 
charged  with  notice  of  the  transfer  of  the  cer- 
tificate, which  certificate  with  the  transfer  in- 
dorsed thereon  was  on  file  in  the  land  office. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §i  43,  55,  487,  513-539; 
Dec.  Dig.  g  231.*] 

Appeal  from  District  Court,  Sabine  County ; 
A.  E.  Davla,  Judge. 

Action  by  John  H.  Broocks  against  the 
Temple  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  rendered. 

Goodrich  &  Lewis,  of  Hemphill,  Tom  C. 
Davis,  of  Center,  and  George  C.  Greer  and 
Minor  &  Minor,  all  of  Beaumont,  for  ap- 
pellants. D.  M.  Short  &  Sons,  of  Center,  and 
J.  F.  Lanier,  of  Beaumont  (Oliver  J.  Todd, 
of  Beaumont,  on  motion  for  rehearing),  tor 
appellee. 

PliEASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  John  H. 
Broocka  against  the  Temple  Lumber  Company. 
The  land  Involved  Is  a  tract  of  284  acres,  a 
part  of  the  Hugh  Mllllgan  560-acre  survey  in 
Sabine  county.  The  defendant  vouched  in  on 
their  warranty  of  title  W.  F.  Goodrich,  J. 
H.  Synnott,  and  Ola  Wrinkle,  who  had  con- 
veyed the  land  to  defendant  by  deed  of  gen- 
eral warranty.  The  trial  in  the  court  below 
with  a  Jury  resulted  in  a  verdict  and  Judg- 
ment In  favor  of  plaintiff  for  the  land  and  in 
favor  of  the  defendant  against  Goodrich, 
Synnott,  and  Wrinkle  on  their  warranty  of 
title. 
The  record  discloses  the  following  facts: 
The  tract  of  560  acres,  of  which  the  land  in 
controversy  is  a  part,  was  located  on  August 
30,  1840,  by  virtue  of  a  land  certificate  for 
640  acres  issued  to  Hugh  MUUgan.  On  De- 
cember 10,  1840,  Hugh  Mllllgan  conveyed  the 
660  acres  to  Charles  Peck  by  deed  of  said 
date  duly  executed  and  acknowledged.  Peck 
by  deed  not  dated  but  acknowledged  on  Sep- 
tember 10, 1841,  conveyed  said  land  to  Walter 
Hinckley,  and  on  November  27,  1847,  Hugh 
Mllllgan,  by  a  deed  which  recites  the  former 
conveyance  from  himself  to  Peck  and  the  con- 
veyance by  Peck  to  Hinckley,  conveyed  the 
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660  acres  to  Walter  Hinckley  In  order,  as 
stated  In  said  conyeyance,  "the  more  fully 
and  effectually  to  vest  the  title  and  interest 
of,  in  and  to  said  660  acres  of  land  in  the 
said  Walter  Hinckley."  This  deed  was  duly 
acknowledged  on  the  day  of  its  date.  It  is 
not  shown  that  their  deeds  were  recorded  in 
the  deed  records  of  Sabine  county  prior  to 
1905,  when  a  certified  copy  of  each  procured 
from  the  General  Land  Office  was  recorded 
in  said  county.  The  land  was  located  under 
a  conditional  certificate  issued  to  Hugh  Mil- 
ligan  In  1838.  The  unconditional  certificate 
was  issued  on  September  6,  1841,  by  the 
board  of  land  commissioners  of  Sabine  coun- 
ty, and  was  registered  and  approved  on 
March  16,  1859,  by  the  commissioner  of 
claims.  On  the  face  of  this  unconditional 
certificate  there  is  an  unsigned  written  trEuis- 
fer  of  the  certificate  and  all  rights  and  bene- 
fits thereunder  from  Hugh  Milllgan  to 
Charles  Peck.  This  transfer  is  dated  Sep- 
tember 7,  1841.  The  following  indorsement 
also  appears  on  said  certificate:  "File  9,  Sa- 
bine Co.  2nd  Class,  Unconditional  Certificate 
Hugh  Milllgan,  Walter  Hinckley,  assignee, 
August  17,  1858.  Registered  and  approved 
March  16,  1859.  Edward  Clark,  Commr. 
of  Claims."  The  following  Indorsement  ap- 
pears upon  the  original  field  notes  on  file  in 
the  General  Land  Office:  "File  9,  Sabine  Co., 
2nd  Class  Field  Notes  560  acres  Hugh  Mil- 
llgan, cannot  identify  this  with  any  survey  on 
map,  appears  to  be  entirely  incorrect,  Nov.  1, 
1847, — Creusbaur ;  does  not  dose.  Otherwise 
correct  on  maps  of  Sabine  County;  Novem- 
ber 8,  1881 ;  E.  Schultz,  Relocated  Hugh  Mil- 
llgan. Canceled  by  cor.  F.  N. ;  error  in 
Southing  43  varas ;  error  In  Blastings  89  va- 
ras,  March  4,  1876.  C.  W.  P."  A  corrected 
survey  was  made  on  December  11,  1903,  and 
corrected  field  notes  returned  to  and  filed  in 
the  General  Land  Office  December  16,  1903. 
The  land  was  patented  on  January  5, 1004,  to 
"the  heirs  of  Walter  Hinckley,  assignee  of 
Hugh  Milllgan,  their  heirs  or  assigns." 
Through  mesne  conveyances  appellant  has  ac- 
quired the  title  of  Walter  Hinckley. 

Hugh  Milllgan  died  in  1848.  By  his  wIU, 
which  was  duly  probated  in  Sabine  county  on 
July  31,  1848,  he  devised  his  estate,  both  real 
and  personal,  to  Gideon  A.  Norford.  This 
will  does  not  describe  or  mention  this  land  or 
any  land  belonging  to  said  estate,  and  no  in- 
ventory is  shown  to  have  been  filed  of  the 
property  of  said  estate.  Gideon  A.  Norford 
died  prior  to  1882  intestate,  leaving  two  heirs 
at  law,  a  son,  J.  W.  Norford,  and  a  daughter, 
Mrs.  Nannie  Edwards.  On  June  29,  1891, 
Mrs.  Edwards,  for  a  valuable  consideration 
paid  to  her  by  the  plaintiff,  John  H.  Broocks, 
conveyed  to  him  an  undivided  one-half  of  the 
Hugh  Milllgan  560-acre  survey.  In  a  parti- 
tion between  plaintiff  Broocks  and  the  pur- 
chasers from  J.  W.  Norford,  the  284  acres  in 
controversy  were  set  aside  to  plaintiff. 

All  of  the  records  of  Sabine  county  except 
the  sorreyor'a  records  were  destroyed  by  fire 


in  1876.  It  is  not  shown  what  the  surveyor's 
records  disclose  as  to  the  location  of  the 
Hugh  Milllgan  survey,  and  the  only  record  in 
regard  to  said  survey  of  which  plaintiff  had 
any  knowledge  at  the  time  he  purchased  the 
land  was  a  county  map  upon  which  said  sur- 
vey was  shown  as  the  Hugh  Bfilligan  survey. 

There  was  no  possession  of  the  land  by  any 
one  prior  to  plaintiff's  purchase,  and  no  asser- 
tion of  ownership  by  the  heirs  of  Gideon  A. 
Norford  is  shown  prior  to  their  sale  of  same. 
Plaintiff  testified  that  he  was  told  by  Mr. 
Arnold,  who  was  county  clerk  of  Sabine  coun- 
ty, that  Mrs.  Edwards  owned  the  land,  and 
Mr.  Arnold,  as  agent  for  Mrs.  Edwards,  sold 
him  the  land.  He  did  not  know  Mrs.  Ed- 
wards and  did  not  see  her  prior  to  his  pur- 
chase. He  knew  that  a  patent  to  the  land 
bad  not  been  issued,  and  if  he  had  thought 
about  it  he  would  have  known  that  the  certifi- 
cate under  which  it  was  located  was  on  file  in 
the  General  Land  Office.  He  made  no  Inves- 
tigation or  inquiries  of  the  General  Land 
Office  as  to  the  certificate  or  the  title  and 
ownership  of  the  land.  At  that  time  the  cer- 
tificate with  the  indorsements  thereon  before 
set  out  and  the  transfers  before  mentioned 
were  on  file  in  the  General  Land  Office.  The 
only  examination  made  by  him  was  of  the 
records  of  Sabine  county,  which,  as  before 
stated,  showed  absolutely  nothing  in  regard 
to  the  title.  He  had  no  actual  notice  of  the 
transfers  from  Milllgan  and  believed  when  he 
purchased  that  Mrs.  Edwards  owned  the 
land.  Plaintiff  was  a  lawyer  at  the  time  he 
purchased  the  land.  He  knew  at  the  time  he 
purchased  that  the  records  of  Sabine  county 
bad  been  destroyed  by  fire  in  1876. 

The  facts  above  stated  show  that  the  de- 
fendant has  a  regular  chain  of  titie  to  the 
land  in  controversy  from  the  sovereignty  of 
the  soil  and  plaintiff  has  no  right  of  recovery 
unless  the  facts  show  that  he  purchased  the 
apparent  title  for  a  valuable  consideration  in 
good  faith  and  without  any  notice  of  defend- 
ant's title. 

[1]  We  think  the  facts  are  wholly  insuffi- 
cient to  establish  his  claim  of  title  as  an  in- 
nocent purchaser  without  notice  of  defend- 
ant's tiUe.  In  the  first  place,  as  said  by  our 
Supreme  Court  In  the  case  of  Waggoner  t. 
Dodson,  96  Tex.  422,  73  S.  W.  518,  "The 
very  essence  of  the  claim  of  an  Innocent  pur- 
chaser, protected  by  the  registration  laws, 
that  he  must  have  bought  from  one  apparent- 
ly invested  with  title."  At  the  time  of  ap- 
pellee's purchase  from  Mrs.  E!dward3,  she 
bad  no  titie,  legal  or  equitable.  She  was 
not,  and  had  never  been,  in  possession  of 
the  land,  and  there  was  no  record  In  ex- 
istence in  Sabine  county  or  elsewhere  show- 
ing an  apparent  title  in  her.  How  then  can 
it  be  said  that  appellee  bought  the  apparent 
title  and  is  therefore  entitled  to  protection 
as  an  innocent  purchaser?  It  seems  to  us 
that  to  hold  that  a  purchaser  of  land  from 
one  not  in  possession  and  who  has  neither 
legal  nor  equitable  title,  and  when  there  Is 
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no  record  or  deed  In  existence  apparently 
Investing  the  vendor  witli  title,  can  be  pro- 
tected as  an  Innocent  purclkaser  under  our 
registration  laws,  is  to  pervert  the  purpose  of 
these  laws,  and  to  hold  in  effect  ttiat.  If  one 
falls  to  place  his  title  upon  record,  any  one 
who  may  assert  claim  to  his  land  may  sell 
it  and  invest  the  purchaser  with  title,  provid- 
ed the  purchaser  has  no  notice  of  the  owner's 
title.  Our  registration  laws  are  intended  to 
protect  those  only  who  purchase  a  title  or  an 
apparent  title,  and  appellee  having  purchased 
neither  cannot  claim  protection  thereunder. 

[2]  We  are  further  of  opinion  that  appel- 
lee cannot  be  beard  to  say  that  at  the  time 
he  purchased  he  had  no  notice  of  appellant's 
title.  He  knew  that  no  patent  liad  been  is- 
sued to  the  land  and  that  the  only  evidence 
of  title  in  Hugh  Mllligan,  if  he  bad  any,  was 
shown  by  the  certificate  by  virtue  of  wliicb 
the  land  was  located,  and  this  certificate 
was  or  should  be  on  file  in  the  General  Land 
Oflice.  He  also  knew  that  all  the  records  of 
Sabine  county  had  been  destroyed  by  fire 
prior  to  his  purchase.  Knowing  these  facts, 
we  do  not  think  reasonable  minds  can  differ 
in  the  conclusion  that  ordinary  prudence  on 
bis  part  required  that  before  he  purchased 
the  land  be  should  ascertain  what  the  cer- 
tificate under  which  it  was  located  showed 
as  to  the  title;  that  being  the  only  muni- 
ment of  title  known  to  exist,  at  the  time  of 
his  purchase.  If  he  had  made  the  least  in- 
vestigation or  inquiry  at  the  General  Land 
Office,  he  would  have  necessarily  discovered 
that  Hugh  Mllligan  had  no  title  to  the  land 
at  the  time  of  tiis  death,  and  therefore  no 
title  passed  to  Mrs.  Edwards  through  the 
will  of  Mllligan.  We  have  no  doubt  that 
appellee  honestly  supposed  or  believed  that 
Mrs.  Edwards  bad  title,  but  this  honest  be- 
lief cannot  protect  blm  If  the  circumstances 
did  not  warrant  a  man  of  ordinary  prudence 
to  act  in  reliance  on  such  belief.  The  fact 
that  appellee  never  saw  the  certificate  with 
the  indorsements  thereon  or  the  transfers 
on  file  therewith  does  not  make  blm  an  inno- 
cent purchaser  If,  under  the  circumstances, 
by  the  exercise  of  ordinary  prudence  on  bis 
part  he  would  have  seen  them.  The  law  re- 
quires reasonable  diligence  on  the  part  of  a 
purchaser  to  ascertain  defects  In  bis  title, 
and  he  is  charged  with  notice  of  all  that  ap- 
pears upon  the  face  of  the  Instrument  under 
which  he  claims  title. 

In  the  case  of  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  12  Sup.  Ct  239,  35  L. 
Ed.  1063,  the  Supreme  Court  of  the  United 
States  quotes  from  the  Supreme  Court  of 
Virginia  as  follows:  "The  rule  is  thus  stated 
by  the  Virginia  Court  of  Appeals  in  Burwell 
T.  Fauber,  21  Grat.  [Va.]  446,  463:  'Purchas- 
ers are  bound  to  use  a  due  degree  of  caution 
In  making  their  purchases,  or  they  will  not 
be  entitled  to  protection.  Caveat  emptor  is 
one  of  the  best  settled  maxims  of  the  law, 
and  applies  exclusively  to  a  purchaser.     He 


must  take  care,  and  make  due  inquiries,  or 
he  may  not  be  a  bona  fide  purchaser.  He 
is  bound,  not  only  by  actual,  but  also  by 
constructive  notice,  wlilch  is  the  same  in  its 
effect  as  actual  notice.  He  must  look  to  the 
title  papers  under  which  he  buys,  and  is 
charged  with  notice  of  all  the  facts  appear- 
ing upon  their  face,  or  to  the  knowledge  of 
which  anytMng  there  appearing  will  conduct 
him.  He  bas  no  right  to  shut  his  eyes  or 
Ills  ears  to  the  inlet  of  information,  and  then 
say  be  Is  a  bona  fide  purchaser  without  no- 
tice.'" And  again:  "Whatever  is  sufficient 
to  put  a  person  on  Inquiry  is  considered  as 
conveying  notice ;  for  the  law  Imputes  a  per- 
sonal knowledge  of  a  fact,  of  which  the  exer- 
cise of  common  prudence  might  have  appris- 
ed him." 

We  think  upon  the  undisputed  evidence 
and  the  principles  of  law  above  stated,  the 
trial  court  should  have  Instructed  the  Jury 
to  return  a  verdict  in  favor  of  the  defend- 
ant It  follows  that  the  Judgment  of  the 
court  below  should  be  reversed,  and  Judg- 
ment here  rendered  in  favor  of  the  appel- 
lants, and  it  has  been  so  ordered. 

Reversed  and  rendered. 


KELLNER  v.  HANDLE  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Feb.  18,  1914.    Rehearing  Denied 

April  9,  1914.) 

1.  MoBTOAOES  (S  38*)— Died  ob  Mobtoaoe— 
Evidence. 

Where  the  parties  to  an  instmment  pur- 
porting to  be  a  deed  agree  that  the  land  was 
grantor's  homestead,  and  that  the  transaction 
was  really  intended  as  a  mortgage,  evidence 
that  others  understood  that  the  instrument  was 
intended  as  an  absolute  conveyance  will  not 
overcome  the  admission  of  the  grantee  (hat  it 
was  intended  as  a  mortgage. 

[Ed.  Note.— For  other  cases,  gee  Mortgages, 
Cent  Dig  {{  108-111 ;   Dec.  Dig.  {  38.»] 

2.  Evidence  (§  263*)— Admissions— Effect. 

_  An  admission  by  a  party  in  an  ex  parte  dep- 
osition is  not  as  bindinf;  as  an  admission 
against  interest  in  a  pleading,  but  may  be  ex- 
plained away  as  by  showing  that  the  witness 
was  insane  when  his  answers  were  taken,  with- 
out raising  the  issue  of  insanity  by  any  plead- 
ing, or  first  moving  to  suppress  the  deposition 
or  requesting  the  appointment  of  a  guardian 
ad  litem  for  such  party,  or  notifying  the  other 
party  that  the  issue  of  insanity  would  be  raised. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i§  1022-1027;    Dee.  Dig.  {  2e3.»] 

3.  MoBTQAOES  (I  89»)— Deed  ob  Mobtoaoe— 
Evidence. 

Id  an  action  to  set  aside  an  instrument  in 
the  form  of  an  absolute  deed  on  the  ground  that 
it  was  intended  as  a  mortgage,  evidence  held  to 
make  it  a  jury  question  as  to  whether  the  in- 
strument was  merely  intended  as  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  112,  113;   Dec.  Dig.  g  39.*] 

4.  MOBTOAOEB   (J  37*)— PlXADJNO. 

While  insanity  must  be  raised  by  a  prop- 
er pleading  if  relied  on  to  avoid  liability  or  de- 
feat the  action,  it  may  be  shown  in  an  action 
to  set  aside  an  absolute  deed,  on  the  ground 
that  it  was  intended  as  a  mortgage,  that  de- 
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fendant,  when  he  made  depositions  stating  that 
the  instrument  was  intended  as  a  mortca^e, 
was  mentally  incompetent,  though  mental  in- 
capacity be  not  pleaded. 

[Gd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  »  9T-107i   Dec.  Dig.  {  37.*] 

Appeal  from  District  €k>urt,  Waller  Ooun- 
tj;  S.  J.  Styles,  Judge. 
.  Action  by  Isabella  Bandle  and  others 
against  J.  G.  Kelluer.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Beversed  and 
remanded. 

J.  D.  Harvey  and  Keet  McDade,  both  of 
Hempstead,  for  appellant.  J.  E.  Fdmundson, 
C.  6.  Knieger,  and  Duncan  &  Duncan,  all  of 
BellTllle,  for  appeUees. 

McMEANS,  J.  On  December  24,  1912,  ap- 
pellees filed  this  suit  against  appellant,  seek- 
ing to  set  aside  and  annul  a  certain  instru- 
ment in  the  form  of  an  absolute  deed,  exe- 
cuted December  12,  1007,  by  Isabella  Handle 
and  Ben  Bandle,  deceased,  who,  on  the  date 
last  stated  and  prior  and  subsequent  there- 
to were  husband  and  wife.  The  grounds  set 
out  in  appellees'  petition  upon  which  said 
deed  is  sought  to  be  annulled  are:  <1)  That 
said  deed,  although  in  form  an  absolute  deed, 
is  In  truth  a  mortgage;  (2)  that  the  property 
therein  affected  was,  at  the  time  of  the  exe- 
cution thereof,  a  part  of  the  grantors'  rural 
homestead;  (3)  that  the  acknowledgment 
thereto  by  Isabella  Bandle,  the  wife,  was 
taken  in  the  presence  of  her  husband;  (4) 
that  the  notary  who  took  the  acknowledg- 
ment of  the  grantors  to  said  deed  was  not 
at  the  time  a  legally  qualified  notary  public 
of  Waller  county.  In  which  county  the  ac- 
knowledgments were  taken,  becatise  not  a 
resident  of  such  county;  and  (5)  that  said 
notary  was  acting  in  such  transaction  as 
agent  for  both  grantor  and  grantees.  .  After 
all  the  evidence  had  been  introduced  the 
court  peremptorily  instructed  the  jury  to  re- 
turn a  verdict  for  the  appellees,  and,  this 
having  been  done.  Judgment  was  accordingly 
entered  for  them,  annulling  the  deed.  From 
this  judgment  J.  O.  Kellner,  the  defendant, 
has  appealed,  and  assigns  as  error  the  action 
of  the  court  in  Instructing  a  verdict  against 
him. 

By  his  first  proposition  under  this  assign- 
ment appellant  contends  that  a  deed,  abBO- 
lute  upon  Its  face,  duly  acknowledged,  Is  pre- 
sumed to  be  Tvhat  it  purports  to  be;  that 
when  such  an  instrument  Is  assailed  as  being 
a  mortgage,  the  drcnmstances  creating  such 
presumption,  together  with  other  supporting 
testimony  in  the  case,  must  be  weighed  by 
the  jury,  along  with  the  opposing  testimony, 
to  determine  the  true  nature  and  effect  of 
the  Instrument,  and  that  the  court  bad  no 
authority  to  prevent  the  jury  by  peremptory 
Instruction,  from  exercising  such  function 
and  duty. 

The  evidence  in  the  record  justifies  the  fol- 
lowing findings  of  fact: 


Ben  Bandle,  now  deceased,  and  Isabella 
Bandle  were  husband  and  wife  on  and  prior 
to  the  date  of  the  execution  of  the  deed  In 
question,  and  then  and  for  a  long  time  prior 
thereto  resided  upon,  used,  and  occupied  as 
their  homestead  62  acres  of  land,  owned  by 
them,  composed  of  two  adjoining  tracts  of  31 
acres  each.  Prior  to  the  execution  of  said  deed 
Ben  Bandle  was  Indebted  to  various  par- 
ties In  stuns  aggregating  $808.46,  besides  ow- 
ing the  appellant,  who  was  then  a  merchant, 
a  store  account  amounting  to  approximately 
$121.  His  creditors  were  pressing  him  for 
payment  of  their  respective  debts,  and  some 
of  them  were  threatening  him  with  criminal 
prosecution  for  mortgaging  the  same  stock  to 
two  different  banks.  Being  thus  pressed  he 
endeavored  to  borrow  money  from  different 
X)ersons,  and  offered  as  security  a  mortgage 
upon  a  portion  of  his  homestead.  These  par- 
ties refused  to  loan  the  money  on  such  se- 
curity, but  offered  to  buy  the  property,  but 
he  and  his  wife  refused  to  sell.  One  party 
offered  them  $35  per  acre  for  the  31  acres 
but  they  declined  his  offer,  another  offered 
$40  per  acre,  and  this  offer  was  likewise  de- 
clined, and  on  the  day  they  executed  the  In- 
strument sought  to  be  canceled,  another  of- 
fer to  buy  the  land  at  the  price  of  $40  per 
acre  was  also  declined.  Ben  Bandle  then  ap- 
plied to  appellant,  and  this  resulted  In  the 
execution  of  deed  in  controversy.  This  deed 
Is  in  form  a  general  warranty  deed,  duly  ac- 
knowledged, and  purports  to  convey  the  fee- 
simple  title,  to  31  acres  of  the  land  to  appel- 
lant for  the  sum  of  $930,  which  is  $30  per 
acre.  Ben  Bandle  died  before  the  suit  was 
filed.  On  the  trial  Isabella  Bandle  testified 
positively  that  she  and  her  husband  borrow- 
ed the  $930  from  appellant,  and  It  was 
agreed  that  the  31  acres  should  be  security 
therefor,  and  that  it  should  be  reconveyed  by 
appellant  to  them  whenever  they  paid  the 
sum  so  borrowed,  with  interest.  In  this  she 
was  corroborated  by  the  direct  evidence  of 
other  witnesses,  and  by  other  facts  and  cir- 
cumstances. When  the  stdt  was  filed  ex 
parte  Interrogatories  were  propounded  to  ap- 
pellant, and  in  answer  to  some  of  them  he 
answered:  '"Certainly  it  Is  a  fact  that  this 
plaintiff  and  her  deceased  husband  requested 
from  me  a  loan  of  $930,  giving  as  security 
therefor  31  acres  of  the  62  acres  of  land 
hereinbefore  mentioned.  Tes,  If  they  paid  It 
back  at  the  agreed  time,  it  Is  a  fact  that  I 
agreed  to  give  this  plaintiff  and  her  deceased 
husband  $930  In  consideration  of  the  fact 
that  they  would  make  me  a  deed  to  the  said 
31  acres  of  land,  such  deed  being  understood 
and  agreed  to  be  conditioned  that  If  said 
$930  should  be  paid  back  by  this  plaintiff 
and  her  deceased  husband,  with  Interest,  that 
I,  J.  G.  Kellner,  would  reconvey  this  plaintiff 
and  her  deceased  husband  the  31  acres  of 
land  thus  endeavored  to  be  conveyed  to  me 
by  them.  It  is  a  fact  that  such  deed  was  to 
operate  and  hold  said  land  as  security  for 
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tbe  said  $980,  with  Interest,  and  tbat  upon 
the  iMiyment  thereof  I  would  reconvey  the 
land,  the  said  31  acres,  to  this  plaintiff  and 
her  deceased  husband,  if  they  come  in  the 
right  time.  It  Is  a  fact  that  said  deed,  as 
aforesaid,  was  merely  to  incumber  the  prop- 
erty and  hold  the  same  as  security,  and  all 
parties  to  said  instrument  understood  that 
such  was  the  purpose  and  effect  of  said  in- 
stmment,  but  they  would  not  come  up  and 
pay,  and  now  it  is  too  late." 

On  the  other  hand  Max  Kellner,  a  son 
of  the  appellant,  and  who  was  a  subscribing 
witness  to  the  deed,  testified  that  he  was  pres- 
ent when  Ben  and  Isabella  approached  ap- 
pellant to  borrow  $930  on  the  security  of  the 
31  acres;  that  appellant  demurred  on  the 
ground  that  the  land  offered  was  Ben's  home- 
stead, and  said  he  would  have  to  consult  Mr. 
P.  M.  Cuny  about  the  matter ;  tbat  Mr.  Cony 
was  sent  for,  and  upon  his  arrival  advised 
all  the  parties  that  no  mortgage  could  be  tak- 
en on  the  property  because  of  its  being  a 
homestead,  whereupon  Handle  offered  to  sell 
the  land  oatrlght  and  appellant  agreed  to  buy 
at  130  per  acre;  that  thereupon  Mr.  Cuny 
prepared  the  deed  and  took  Ben  and  Isa- 
bella's aijknowledgment  thereto,  the  latter  ac- 
knowledging it  separate  and  apart  from  her 
husband,  the  notary  having  first  explained 
to  Isabella  that  the  conveyance  was  an  out- 
right sale  of  the  31  acres  to  appellant;  and 
that  she  did  not  then  intimate  that  she  or 
any  of  the  parties  understood  or  had  agreed 
that  such  was  executed  as  a  deed  of  trust 
or  as -security,  or  that  such  land  was  to  be 
conveyed  by  appellant  upon  repayment  to 
him  of  the  consideration  with  Interest  P.  M. 
Cuny  corroborated  the  'testimony  of  Max 
Kellner,  but  added  that  he,  of  course,  did  not 
know  what  agreement  was  made  between  the 
parties  before  he  was  sent  for.  There  was 
testimony  to  the  effect  that  at  the  time  of 
the  execution  and  ddivery  of  the  Instrument 
in  question  Ben  Randle  turned  over  to  ap- 
pellant all  the  title  papers  in  his  possession 
relating  to  the  31  acres  conveyed,  and  tbat 
thereafter  he  and  Isabella  remained  ui)on 
and  cultivated  the  land  and  paid  r^its  there- 
for to  appellant  for  some, two  years,  when 
Ben  died,  and  after  his  death  Isabella  and 
her  children  continued  to  live  on  the  land 
and  pay  rent  to  appellant  for  a  year  or  two, 
and  until  they  were  ejected  therefrom  by 
appellant;  that  after  Ben's  death  Jay  Gould 
Bandle,  a  son  of  Ben  and  Isabella,  and  one 
of  the  appellees,  applied  to  appellant  for 
material  to  be  used  in  repairing  fences,  and 
it  was  furnished,  but  no  charge  therefor  was 
made  against  appellees,  the  appellant  treat- 
ing the  land  as  his  own. 

Several  witnesses  testified  that  after  the 
execution  of  the  deed,  and  at  the  time  of  and 
before  the  taking  of  appellant's  ex  parte  dep- 
ositions, appellant's  mind  had  become  great- 
ly impaired.  On  this  subject  the  witness  P. 
U  Clapp  testified:  "I  have  known  Mr.  Kell- 
ner m&i  since  be  came  to  the  county;  I  have 


known  him  20  years  or  more,  and  I  am  in- 
timately acquainted  with  htm,  and  see  him 
frequently  and  talk  with  him.  As  to  his 
mental  condition  and  what  It  was  in  Decem- 
ber of  last  year,  I  will  say  that  I  do  not  think 
be  was  entirely  in  his  right  mind,  though  be 
was  not  flighty  at  all,  but  he  was  very  for- 
getful. In  his  conversations  he  would  talk 
first  on  one  subject  and  then  Jump  off  on 
something  else  entirely  different,  and  his 
memory  was  very  bad;  he  cannot  remember 
anything.  In  his  general  talk — ^talking  for 
any  extended  length  of  time — he  talks  at 
random  and  does  not  talk  like  a  sound  mind 
at  all ;  he  does  not  talk  like  an  entirely  sane 
man.  From  my  knowledge  of  Mr.  Kellner 
and  the  condition  of  his  memory  and  rec- 
ollection, in  my  Judgment,  he  could  not,  last 
December,  detail  and  tell  about  some  transac- 
tion that  occurred  some  four  or  five  years  be- 
fore that;  I  don't  know,  but  I  don't  think 
he  could.  My  best  Judgment  is  that  I  don't 
think  he  could.  My  idea  about  it  is  tbat  if 
he  undertook  to  tell  what  occurred  there, 
it  would  Just  as  likely  be  wrong  as  right. 
Iliat  is  my  Judgment  about  it;  that  it 
is  Just  as  likely  to  be  the  opposite  of  the 
truth  as  the  right.  •  •  •  If  a  direct  ques- 
tion was  asked  him,  }f  a  certain  statement 
was  made,  or  a  certain  agreement  was  made, 
some  four  or  five  years  before,  in  my  Judg- 
ment, he  conld  not  answer  correctly,  and  I 
would  not  think  his  answer  could  be  relied 
upon  as  bring  correct  [S.  F.  p.  38).  •  •  • 
In  my  Judgment,  If  be  was  asked  a  question 
that  could  be  answered  'Yes'  or  'No,'  and  be 
answered  it,  you  conld  not  depend  on  it  that 
his  answer  was  correct  it  would  Just  as  li- 
able be  wrong  as  right  you  could  not  depend 
upon  it  being  right  except  from  outside  evi- 
dence. That  is  my  Judgment  from  my  knowl- 
edge of  his  mental  capacity." 

The  testimony  of  P.  M.  Cuny,  W.  G.  Clem- 
ons,  and  Henry  Wilpitz  was  substantially  to 
the  same  effect ;  appellant  was  present  at  the 
trial,  but  did  not  testify. 

[1]  In  a  case  like  the  present,  where  a 
grantor  in  a  deed  which  conveys  a  portion 
of  a  homestead  claims  by  her  pleadings  and 
testimony  that  the  amount  recited  as  a  con- 
sideration was  merely  a  loan,  and  tbat  the 
deed,  although  purporting  to  be  an  absolute 
conveyance,  was  Intended  by  the  parties  as 
security  for  the  debt  only,  and  a  grantee, 
whose  mental  condition  is  normal,  admits  in 
his  testimoy  that  the  facts  alleged  and  testi- 
fied to  by  the  grantor,  in  tbat  regard,  are 
true,  the  court  should  Instruct  a  verdict  for 
the  grantor,  notwithstanding  other  i>ersons, 
not  having  any  interest  in  the  subject-matter 
of  the  suit  might  testify  that  they  under- 
stood, or  that  it  was  a  fact  that  the  par- 
ties intended  that  the  deed  should  have  the 
effect  purported  by  its  terms,  and  that  a 
fee-simple  title  was  Intended  by  both  parties 
to  be  conveyed.  Certainly  no  one  better 
knowns  the  very  terms  of  the  agreement  ni>. 
on  which  the  conveyance  was  executed  than 
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the  parties  who  make  the  agreement;  and, 
when  they  are  In  accord,  and  both  agree 
that  the  land  was  the  homestead  of  the  grant- 
or, and  that  the  transaction,  while  purport- 
ing on  Its  &ce  to  be  a  purchase  and  sale  for 
a  conslderatlCHi  agreed  upon  and  paid,  was 
only  a  loan  of  money  and  a  conveyance  of 
the  homestead  tor  Its  security,  he  ought 
not  to  be  heard  to  claim  that  as  other  parties 
did  not  so  understand  the  agreement,  end 
had  testified  that  the  Instrument  was  Intend- 
ed to  evidence  an  absolute  sale  and  convey- 
ance, their  understanding  should  prevail 
against  his  own  testimony  as  to  the  facts, 
and  that  therefore  be  should  have  judgment 
against  his  own  admissions. 

But  what  we  have  said  has  reference  to  a 
grantee  whose  mental  condition  Is  normal. 
The  transaction  about  which  appellant  was 
called  to  testify  occurred  on  December  12, 
1007.  His  depositions  were  taken  on  Decem- 
ber 28, 1912,  a  Uttle  more  than  five  years  lat- 
er. As  shown  by  the  testimony  of  the  witness 
Clapp,  above  set  out,  appellant's  mind  had  be- 
come seriously  impaired,  and  was  so  impair- 
ed at  the  time  the  deposition  was  taken, 
according  to  the  opinion  of  this  witness,  appel- 
lant at  the  time  of  answering  the  inter- 
rogatories could  not  intelligently  relate  a 
transaction  that  occurred  four  or  five  years 
before;  "it  would  just  as  likely  be  wrong  as 
right"  In  the  judgment  of  this  witness,  if 
a  direct  question  was  asked  appellant,  wheth- 
er a  certain  statement  or  agreement  was 
made  four  or  five  years  before,  he  could  not 
answer  correctly,  and,  the  witness  thinks, 
his  answer  could  not  be  relied  upon  as  be- 
ing correct ;  that  his  answer  could  not  be  de- 
pended upon  as  being  correct  except  from 
outside  evidence.  Cuny  testified:  "From  my 
knowledge  of  the  man  [appellant]  and  bis 
mental  condition,  in  my  judgment  I  do  not 
think  he  could  tell  the  transaction  and  what 
occurred  at  the  time  of  the  execution  of  a 
deed  even  30  days  before  that"  Clemons 
testified:  "If  he  [appellant]  was  asked  a 
direct  question  that  could  be  answered  'Yes' 
or  'No,'  or  any  other  way,  and  he  should  an- 
swer that  question,  you  could  not  depend  on 
it  as  being  correct,  I  don't  think,  that  is,  if 
the  question  was  about  something  that  occur- 
red two  or  three  years  before  the  question 
was  asked,  I  don't  think  you  could  depend 
on  it  being  correct  If  he  attempted  to  answer 
it  •  *  *  No,  sir;  you  could  not  depend 
on  it  if  he  made  the  answer."  Henry  Wil- 
pitz  testified:  "  •  *  *  His  mind  is  weak 
now,  and  has  been  in  that  condition  for  about 
three  years.  •  •  *  In  my  judgment,  from 
my  knowledge  of  Mr.  Kellner,  if  he  under- 
took to  tell  about  a  transaction  that  occurred 
thrf«  or  four  years  ago,  what  was  said  and 
done  then,  you  could  not  rely  on  his  answer 
as  correct" 

[2,  3]  If  appellant  in  his  testimony  had  de- 
nied that  the  transaction  between  himself 
and  Ben  and  Isabella  Randle  was  a  loan  of 
money  and  the  deed  was  taken  as  security. 


certainly  an  issue  would  have  been  raised 
that  would  have  required  the  court  to  submit 
the  case  to  the  jury;  or  if  he  had  not  tes- 
tified at  aU,  we  are  sure  that  the  testimony 
of  P.  M.  Cuny  and  Max  KeUner  on  that  issue, 
together  with  the  drcumstances  introduced 
In  evidence  tending  to  show  recognition  by 
Ben  and  Isabella  of  appellant's  title  to  the 
land,  would  have  been  sufficient  to  raise  the 
issue  and  require  its  submission  to  the  jury. 
The  admission  made  by  appellant  In  the  ex 
parte  depositions  do  not  stand  on  the  same 
footing  as  the  solemn  admission  against  in- 
terest made  in  pleadings,  but  may  be  ex- 
plained. Smith  V.  Olson,  92  Tex.  181,  46  S. 
W.  631 ;  Goodbar  Shoe  Co.  v.  Sims,  43  S.  W. 
1066.  The  explanation  might  be  such  as  was 
allowed  to  be  made  in  the  cases  cited,  or  the 
explanation  might  be  that  the  witness  at  the 
time  of  giving  his  testimony  was  mentally  In- 
capable of  giving  correct  answers,  or  that  at 
least  his  answers  "would  just  as  likely  be 
wrong  as  right"  This  testimony  having  been 
admitted  in  explanation  of  the  answers  made 
by  the  app^ant,  we  think  the  case  should 
have  gone  to  the  jury,  and  that  the  court 
erred  in  withdrawing  the  case  from  them, 
and  for  this  error  the  judgment  must  be  re- 
versed. 

On  the  other  gvounds  alleged  for  annulling 
the  deed  the  evidence  was  conflicting.  The 
testimony  was  not  such  as  to  compel  a  find- 
ing that  Ben  Randle  was  present  when  his 
wife's  acknowledgment  to  the  deed  was  taken, 
nor  that  the  notary  was  not  a  legally  quali- 
fied notary  of  the  county  in  which  the  ac- 
knowledgment was  taken  because  of  being  a 
nonresident  of  that  county,  nor  that  he 
was  acting  in  such  transaction  as  agent  of 
both  parties  in  a  sense  that  disqualified  him 
to  so  act  and  therefore  those  grounds  could 
not  properly  be  the  basis  of  the  instructed 
verdict 

Appellees  have  presented  a  cross-assign- 
ment of  error,  under  which  they  present  the 
proposition  that  It  was  error  for  the  court 
to  permit  the  defendant,  over  the  objection 
of  the  plaintiffs,  to  Introduce  evidence  tending 
to  show  the  defendant's  unsoundness  of  mind 
at  the  time  when  his  ex  parte  depositions 
were  taken  without  having  filed  any  plead- 
ings raising  the  issue  of  Insanity  or  unsound- 
ness of  mind,  or  without  having  first  filed  a 
motion  to  suppress  such  ex  parte  depositions, 
but  permitting  the  same  to  be  introduced 
without  objection,  and  without  having  re- 
quested the  court  to  appoint  a  guardian  ad 
litem  to  represent  defendant's  interest,  or 
without  giving  notice  to  the  plaintiffs  that 
such  issue  would  be  raised  upon  the  trial. 

[4]. No  authorities  are  cited  by  appellees 
in  support  of  this  contention.  We  are  of 
the  opinion  that  the  testimony,  the  intro- 
duction of  which  is  complained  of,  was  ad- 
missible as  .  against  the  objections  offered. 
In  Smith  V.  Olson,  supra,  our  Supreme  Court 
held  in  effect  that  the  provisions  of  the  stat- 
ute authorizing  the  taking  of  the  ex  parte 
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depositlonB  of  a  party  to  a  suit  do  not  give 
any  extraordinary  effect  to  the  deposition 
when  answered,  and  that  to  make  his  an- 
swers conclusive  against  him  and  to  deny 
him  the  right  to  explain  them  might  be  to 
make  the  procedure  a  means  of  Injustice, 
which  would  probably  In  the  long  run  coun- 
teract the  benefits  which  might  be  expected 
to  follow  from  It  It  cannot  be  gainsaid  that 
where  the  mental  condition  of  a  party  Is  re- 
lied upon  to  avoid  liability  or  to  defeat  the 
suit,  the  issue  must  be  raised  by  proper  plead- 
ing ;  but  no  such  issue  was  sought  to  be  In- 
jected here,  but  the  question  here  presented 
is  one  purely  of  evidence^  which  does  not 
go  to  the  foundation  of  the  action  or  defense, 
bat  relates  only  to  the  weight  and  credibility 
of  the  evidence  relied  upon  by  the  plaintiffs. 
Wren  v.  Howland,  33  Tex.  CSv.  App.  87,  75  S. 
W.  900;  40  Cyc.  2573.  The  assignment  is 
overruled. 

For  the  error  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
reinanded. 


WHARTON  COUNTY  DRAINAGE  DIST.  NO. 

1  V.  BOWEN,  County  Judge,  et  at 
(Court  of  Civil  Appeals  of  Texas.    Galveaton. 

March  2,  1014.) 
Dbains  (I  2*)— Aboution  or  Distbioin— Stat- 

TJTEB— VaLIDITT. 

Acta  33d  Leg.  Ist  Called  Sess.,  c.  28,  au- 
thorizing an  election  to  determine  whether  a 
drainage  district  once  established  may  be  abol- 
ished, IB  not  void  or  unconstitutionaL 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent.  Dig.  {  17;   Dec.  Dig.  S  2.*] 

Appeal  from  District  Court,  Wharton 
County;    Samuel  J.  Styles, ' Judge. 

Bill  by  the  Wharton  County  Drainage  Dis- 
trict No.  1  against  J.  R.  Bowen,  as  County 
Judge,  tuid  others.  From  order  denying  a 
temporary  .  injunction,  complainant  appeals. 
Affirmed. 

McMEANS,  J.  This  is  an  appeal  from  an 
order  of  Hon.  Samuel  J.  Styles,  Judge  of  the 
district  court  of  Wharton  county,  refusing  to 
grant  a  temporary  injunction. 

The  bUl  for  injunction  presented  to  the 
Judge  alleged  the  due  organization  of  Whar- 
ton county  drainage  district  No.  1,  the  is- 
suance of  bonds  upon  the  order  of  the  com- 
missioners' court  of  Wharton  county  in  the 
mm  of  $350,000  for  the  purpose  of  constmct- 
*lng  drainage  improvements ;  that  the  bonds 
had  never  t)een  approved  by  the  Attorney 
General  of  the  state  of  Texas,  nor  registered 
by  the  comptroller,  and  that  said  bonds  had 
never  been  sold;  that  the  said  commlssionerB' 
court  had  levied  taxes  for  the  years  1911  and 
1912  to  pay  the  Interest  on  said  bonds  and 
to  create  a  sinking  fund  for  their  redemption 
at  maturity,  but  had  refused  to  levy  a  tax 
for  such  purposes  for  the  year  1913,  and  that 
none  of  the  Improvements  contemplated  by 
the   establishment   of  the  drainage   district 


had  ever  been  made,  because  of  lack  of  funds; 
that,  out  of  the  tax  levy  for  the  years  1911 
and  1912,  there  had  been  collected  the  sum 
of  $29,458.78  exclusive  of  commissions  for 
collecting  same,  and  that  said  sum  is  now  In 
the  custody  of  the  county  treasurer.  The 
petition  further  alleged  that  on  December 
15,  1913,  R.  H.  Hancock  and  124  others,  all 
of  whom  are  landowning  and  taxpaylng  citi- 
zens of  the  drainage  district,  presented  a  pe- 
tition to  the  commissioners'  court  praying 
that  an  election  be  ordered  to  determine 
whether  the  drainage  district  should  be  abol- 
ished, and  accompanied  the  petition  with  $200 
in  cash,  to  be  deposited  with  the  clerk,  to  be 
by  him  held  until  after  the  result  of  the  elec- 
tion should  be  declared,  and  thereafter  to  be 
disposed  of  as  is  provided  by  law;  that,  act- 
ing on  this  petition,  the  commissioners'  court 
made  an  order,  duly  entered  on  the  minutes, 
ordering  an  election  to  be  held  in  the  drain- 
age district  on  February  7, 1914,  to  determine 
whether  the  drainage  district  should  t>e 
abolished,  appointing  managers  of  election, 
designating  polling  places,  and  ordering  no- 
tices to  be  given.  The  petition,  further  al- 
leging that  chapter  28,  Gen.  Laws  Tex.  Ist 
Called  Sess.,  adopted  by  the  Ttiirty-Third 
Legislature  at  its  first  called  session,  which 
authorizes  elections  to  determine  whether 
drainage  districts,  once  established,  may  be 
abolished,  is  unconstitutional  and  void,  pray- 
ed for  the  Issuance  of  a  temporary  injunc- 
tion restraining  the  commissioners'  court  of 
Wharton  county  and  the  Individual  members 
of  said  court  from  canvassing  the  returns  of 
said  election,  and  from  making  any  order 
declaring  the  result  of  such  election,  and 
from  making  any  order  for  the  abolition  of 
the  drainage  district  The  prayer  for  in- 
junction was  refused. 

No  briefs  for  either  party  to  the  controver- 
sy have  been  filed,  and  the  case  comes  to  us 
solely  upon  the  verified  petition  for  injunc- 
tion. We  have  examined  the  petition  care- 
fully in  connection  with  chapter  28,  p.  41, 
Gen.  Laws,  authorizing  the  holding  of  elec- 
tions to  determine  whether  drainage  districts 
shall  be  abolished,  and  our  conclusion  is 
that  the  act  is  not  unconstitutional  in  any  of 
the  respects  in  which  it  is  attacked  by  plain- 
tiff. 

As  no  other  ground  for  injunction  except 
the  invalidity  of  the  act  is  alleged,  we  think 
the  court  correctly  refused  to  grant  the  in- 
junction, and  therefore  the  Judgment  appeal- 
ed from  is  affirmed. 

Affirmed. 


ROSS  V.  JACKSON. 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonio. 

April  1,  1914.    Rehearing  Denied 

April  15,  1914.) 

1.  Skt-Off  and  CouKTEBotAni  (I  28*)— Claim 
AaiBine  out  or  Sauk  Tbansaction. 

In  an  action  on  a  note  representing  mone> 
advanced  to  defendant  to  pay  the  expense  of 
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drilling  a  well  and  to  foreclose  a  lien  for  a 
drilling  outfit,  given  to  secure  payment  of  the 
note,  a  claim  for  damages  from  plaintiffs  re- 
fLral  for  a  time  to  point  out  where  the  well 
was  to  be  drilled,  resulting  in  defendant  being 
kept  idle,  and  for  a  certain  amount  for  drill- 
ing the  well,  was  a  part  of  the  same  transac- 
tion as  the  note  so  as  to  be  properly  asserted 
in  a  cross-action,  under  Rev.  St.  art  1330,  per- 
mitting an  uncertain  claim  to  be  asserted 
against  a  certain  demand,  where  they  grow,  out 
of  and  form  a  part  of  the  same  transaction. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {{  47,  48;  Dec.  Dig.  I 
28.*] 

2.  EsTOPPEi,  (i  111*)— Pleading. 

Estoppel  must  be  specially  pleaded. 
[Ed.  Note.— For   other   cases,  see  Estoppel, 
Cent  Dig.  {  301:    Dec.  Dig.  i  111.*] 

3.  PI.BADIRO  (I  228*)— Exception  to  Excep- 
tion. 

The  sustaining  of  defendant's  exception 
to  plaintiff's  exceptions  to  a  pleading  is  in  ef- 
fect merely  the  overruling  of  plaintiff's  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  If  584-690;   Dec.  Dig.  {  228.*] 

4.  Estoppel  (I  90*)— Estoppel  by  Conouot. 

The  fact  tuat  defendant  executed  the  note 
sued  on  to  plaintiff  for  money  advanced  to  pay 
for  drilling  a  well  for  plaintiff,  without  men- 
tioning bis  claim  against  plaintiff  for  damages 
for  delay  by  plaintiff's  refusal  to  point  out 
where  the  well  was  to  be  drilled,  would  not 
estop  defendant  from  claiming  such  damages, 
espedaUy  where  they  were  not  considered  in 
the  settlement  made  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  242-244,  248-256;  Dec  Dig.  { 
90*] 

6.  Tbial  (f  255*)— Instkuctions— Request. 

In  an  action  on  a  note  given  for  money 
advanced  to  defendant  to  pay  expense  of  drill- 
ing a  well,  in  which  defendant  counterclaimed 
for  damages  from  plaintiff's  delay  in  pointing 
out  a  place  for  drilling  the  well,  plaintiff  should 
have  requested  a  charge  as  to  estoppel  from 
claiming  such  damages  by  not  mentiomng  them 
when  the  note  was  made,  and  as  to  an  uncer- 
tain claim  being  sought  to  be  offset  ajcainst  a 
certain  claim,  if  she  desired  to  submit  those 
questions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §$  e27-«41 ;   Dec.  Dig.  g  255.*] 

6.  Appeal  and  Ebbob  (§  882*)— Estoppel  to 
Allege  Ebbob. 

A  party  who  prepares  and  submits  a  full 
charge  cannot  complain  that  it  is  not  the  law 
or  does  not  cover  the  case  in  view  of  Acts  33d 
Leg.  c.  69,  providing  that  all  objections  to  in- 
structions not  made  as  provided  shall  be  deem- 
ed waived,  etc. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3591-3610;    Dec.  Dig.  { 

7.  Appeal  and  Ebbob  ($|  263,  292*)— Pbesen- 
TATioN  Below. 

Plaintiff  cannot  complain  on  appeal  of  a 
special  charge  given  for  defendant,  where  it 
was  not  excepted  to  or  assigned  as  error  in 
the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1516-1523,  162&-1532, 
1697-1699;   Dec.  Dig.  {{  263,  292.*] 

8.  Appeal  and  Ebbob  (|  1068*)  —  Habmless 

EbROB— INSTB0CTION8. 

'  An  instruction  that  an  injared  party  may 
recover  for  future  consequences,  though  be 
does  not  show  that  it  is  reasonably  certain  that 
he  will  suffer,  was  not  applicable  and  was  harm- 


less, where  neither  party  aonght  damages  for 
future  consequences,  and  the  jury  evidently 
did  not  consider  the  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-^228,  4280;  Dec 
Dig.  i  1068.*] 

Appeal  from  Kinndy  County  Court;  Jo- 
seph Veltmann,  Judga 

Action  by  Virginia  Ross  against  W.  R. 
Jackson,  in  which  defendant  filed  a  cross- 
action.  From  a  Judgment  for  defendant  on 
bis  cross-action,  plaintiff  appeals.     Affirmed. 

W.  L.  Clamp,  of  Braekettville,  and  Martin 
&  Martin,  of  Uvalde,  for  appellant  Frank 
Lane,  of  Braekettville,  for  appellee. 

CARL,  J.  Appellant,  Virginia  Ross, 
brought  suit  against  appellee,  W.  R.  Jackson* 
on  a  certain  note,  dated  AprU  26,  1913,  for 
the  sum  of  $335,  interest  and  attorney's  fees, 
and  for  a  foreclosure  of  a  mortgage  lien  on  a 
certain  well-drilling  outfit,  given '  to  secure 
the  payment  of  said  note. 

Defendant  Jackson  answered  by  general 
demurrer,  special  exceptions,  general  denial, 
and  on  cross-action  and  oftset  that  he  had  a 
verbal  contract  of  date  about  November  15, 
1912,  whereby  be  was  to  drill  a  well  for 
plaintiff  In  tbe  northeastern  part  of  Kinney 
county,  at  a  place  to  be  designated  by  plain- 
tiff, which  said  well  was  to  be  drilled  to  a 
sufficient  depth  to  procure  a  sufficient  amount 
of  water  for  practical  purposes.  For  such 
well,  it  is  alleged,  she  promised  to  pay  him' 
$1  per  foot  for  tbe  first  200  feet,  and  $1.60 
per  foot  for  the  third  100  feet,  if  defendant 
succeeded  in  procuring  a  sufficient  amount  of 
water  for  practicable  puriK>8es ;  that  in  com- 
pliance with  such  agreement  defendant  mov- 
ed his  drilling  outfit  on  the  land  and  made 
all  preparations  for  boring  said  well,  but 
plaintiff  negligently  failed  and  reftased  to 
point  out  tbe  place  where  said  well  was  to 
be  drilled  for  35  days,  during  which  time  he 
was  kept  Idle,  because  of  the  fact  that  he 
was  compelled  to  hold  himself  In  readiness 
to  carry  out  such  contract,  and  claim  is  made 
for  $12  per  day  during  said  35  days  he  was 
kept  Idle.  Claim  is  made  for  $420  for  the 
time  he  was  kept  idle,  and  for  $402.50  for 
the  drilling  of  said  well,  the  note  sued  on 
being  admitted,  except  that  it  is  alleged  that 
plalntitr  knew  the  sum  represented  by  same 
was  for  the  purpose  of  obtaining  money  to 
pay  the  expense  of  drilling  said  well,  buying 
materials  therefore,  etc.,  and  was  given  be-- 
fore  the  well  was  finished,  and  that  it  was 
understood  between  plaintiflF  and  defendant 
that  said  note  was  to  he  paid  ofT  and  dis- 
charged with  money  derived  from  plaintiff 
by  defendant  in  boring  the  well.  Prayer  la, 
on  the  cross-action,  that  defendant  offset 
plaintlfTs  debt  due  on  the  note  by  the  cost 
price  of  drilling  the  well,  and  that  he  have 
Judgment  for  $62.50.  In  addition  thereto  he 
prays  for  $420  for  the  85  days  he  alleges  he 
was  Idle  and  at  great  expense  because  plain? 


*For  other  oaaw  see  same  topic  and  McUon  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Xar-No.  6«rl«s  *  Rep'r  laduss 
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tiff  faQed  And  refused  to  point  ont  where  the 
well  was  to  be  bored,  because  he  says  he 
wotdd  hare  earned  $12  per  day  dnilng  said 
time. 

The  plaintiff  excepted  to  the  matters  set  out 
In  the  fourth  paragraph  of  defendant's  answer, 
which  Is  with  regard  to  the  35  days  he  says 
he  was  Idle,  because  the  same  Is  an  attempt 
to  offset  a  liquidated  demand  by  an  tinUqnl- 
dated  claim ;  and  that  if  he  had  such  a  claim 
be  was  estopped  to  plead  same,  because  he 
had  waived  the  same  by  settling  and  merg- 
ing same  Into  the  note  and  mortgage  given 
April  26,  1913.  Plaintiff  also  denied  that  he 
drilled  a  merchantable  well  or  one  that  could 
be  used,  or  that  It  would  supply  a  sufficient 
amount  of  water  for  practicable  purposes. 

Defendant  excepted  to  the  sufficiency  of 
the  plea  of  estoppel,  which  plea  was  by  the 
court  sustained,  and  plaintiff's  exception  was 
overruled. 

The  cause  was  tried  by  a  Jury  and  resulted 
In  a  verdict  in  favor  of  Jackson  for  $370  for 
drilling  the  well  and  in  favor  of  plaintiff  for 
$378  on  the  note,  which  was  offset  by  the 
cost  of  the  well,  leaving  $8.60  In  favor  of 
plaintiff,  and  further  found  $3  per  day  for 
the  35  days  defendant  was  kept  Idle  on  ac- 
count of  plaintiff  failing  to  point  out  where 
the  well  was  to  be  drilled,  and  from  this  the 
$8.60  was  deducted,  leaving  a  net  balance  of 
$96.40,  for  which  Judgment  was  rendered 
against  the  plaintiff  and  In  favor  of  defend- 
ant.   Plaintiff  has  appealed. 

The  first  assignment  of  error  complains 
that  the  court  erred  in  sustaining  defendant's 
demurrer,  to  plaintiff's  exception,  wherein 
the  point  was  made  thtft  defendant's  counter- 
claim accrued  long  before  the  note  and  mort- 
gage were  executed,  and  was  fictitious  and 
trumped  up  for  the  purpose  of  defeating 
plaintiff's  just  liquidated  demand;  and  the 
second  assignment  asserts  that  the  court  er- 
red In  not  sustaining  plaintiff's  exception  to 
defendant's  cross-action  for  35  days  lost,  be- 
cause the  suit  was  on  a  note  dated  April  26, 
1913,  and  his  crose-actlon  accrued  long  prior 
thereto  and  was  waived  and  merged  Into  the 
settlement  represented  by  the  note.  The  as- 
signment states  that  Jackson  got  $71  mcfte 
at  the  time  he  executed  the  note  and  then 
closed  the  account  But  the  exception  filed 
does  not  set  forth  these  matters.  The  first 
exception  Is  to  the  effect  that  defendant's 
claim  is  unliquidated  and  cannot  be  offset 
against  a  liquidated  demand,  and  is  too  re- 
mote and  speculative.  The  second  exception 
is  to  the  fourth  paragraph  of  defendant's  an- 
swer, wherein  he  prays  for  damages  at  $12 
per  day  for  the  35  days  lost,  and  that  ex- 
ception Is  he  Is  estopped  from  Interposing 
same  for  the  reason  said  claim,  if  any  he  had, 
was  by  him  waived,  settled,  and  merged  in 
the  settlement  of  their  differences  on  April 
26,  1913,  the  date  he  acknowledges  that  he 
made,  signed,  executed,  and  delivered  to 
plaintiff  his  promissory  note  for  the  sum  of 
$335,  etc.    The  defendant's  pleadings  were  not 


subject  to  the  criticism  urged  tn  these  ex- 
ceptions. Other  than  the  exceptions  filed,  the 
plaintiff  did  not  plead  waiver  and  estoppel 
nor  that  the  defendant  sought  to  offset  a  IlQ- 
nldated  by  an  unliquidated  demand.  When 
her  exceptions  were  overruled  as  to  these 
matters,  there  was  no  pleading  before  the 
court  upon  which  to  base  a  charge  on  these 
matters.  They  were  not  pleaded  as  defense 
to  the  cross-action;  nor  did  the  plaintiff 
seek  to  plead  same  In  her  trial  amendment 
or  otherwise  than  by  the  exceptions  which 
the  court  did  not  sustain.  The  cross-action 
was  not  subject  to  the  exceptions,  because  It 
did  not  appear  therefrom  that  defendant  had 
waived  his  claim. 

[1]  And  the  claim  sued  on  In  the  cross-ac- 
tion grew  out  of  the  alleged  contractual  re- 
lations and  was  a  part  of  the  same  transac- 
tion as  the  note.  It  Is  therefore  not  apparent 
from  the  cross-petition  that  It  was  subject 
to  either  of  said  exceptions. 

[2]  Estoppel,  to  be  relied  upon,  must  be 
specially  pleaded.  Ross  v.  I^oskowltz  (Civ. 
App.)  95  S.  W.  86,  affirmed  In  100  Tex.  434, 

100  S.  W.  768 ;  Tres  Palados  Rice,  etc.,  Co. 
V.  Eidman,  41  Tex.  Civ.  App.  642,  93  8.  W. 
698,  application  for  writ  of  error  dlsmlaeed 

101  Tex.  664,  9.)  S.  W.  698;  Scarbrough  t. 
Alcorn,  74  Tex.  860,  12  8.  W.  72;  Banking 
Co.  V.  Hntchlns,  63  Tex.  68,  87  Am.  Rep.  760. 

Article  1330  of  the  Revised  Statutes  of 
Texas  specially  provides  that  an  uncertain 
claim  may  be  asserted  against  a  certain  de- 
mand where  they  grow  out  of  and  form  part 
of  the  same  transaction.  According  to  the 
defendant's  allegations,  this  all  grew  out  of 
the  same  contractual  relations,  and  the  cross- 
action,  as  alleged,  does  not  show  that  prior 
claims  were  waived  or  merged  In  the  note; 
but,  on  the  contrary,  the  pleadings  show  that 
the  note  represented  an  advance  to  help  car- 
ry on  the  work. 

[3]  Sustaining  the  defendant's  exception  to 
plaintiff's  exceptions  Is  In  substance  merely 
overruling  the  exceptions  of  the  plaintiff,  in 
which  there  was  no  error  because  the  plead- 
ings of  defendant  were  not  subject  to  the 
criticism.  But  why  all  these  exceptions  to 
exceptions?  A  demurrer  Is  either  good  or 
bad,  and  stands  or  falls  according  to  Its  own 
soundness. 

[4]  The  fact  that  Jackson  executefd  the 
note  to  plaintiff,  sued  upon,  without  mention- 
ing his  claim  for  damages,  would  not  of  It- 
self operate  as  an  estoppel  of  his  claim  for 
damages,  and  this  is  especially  true  where 
same  was  not  considered  in  the  settlement. 
Llano  County  v.  Moore,  77  Tex.  516,  14  S.  W. 
152. 

[t]  Plaintiff  prepared,  and  the  court  sub- 
mitted as  the  law  of  the  case,  a  charge  which 
did  not  embody  either  estoppel  or  the  fact 
that  an  uncertain  claim  was  sought  to  be  off. 
set  against  a  certain  one.  In  any  event.  It 
would  be  an  omission,  and  It  would  be  her 
duty  to  ask  the  charge  she  desired. 

[I]  But,  where  she  prepares  and  submits  a 
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fall  diarge,  she  cannot  complain  tbat  it  la 
not  tta«  law  or  that  it  does  not  cover  the  case. 
Railway  Oo.  ▼.  Kurtz  (Civ.  App.)  147  8.  W. 
861;  Onerra  v.  S.  A.  Sewer  Pipe  Oo.  (Cttv. 
App.)  163  S.  W.  672;  Acts  33d  Leg.,  pp.  118, 
114. 

[7]  Complaint  Is  made  as  to  a  special 
diarge  given  at  the  instance  of  defendant ; 
but  it  was  not  excepted  to  by  plaintiff,  nor 
was  it  assigned  as  error  in  the  motion  for 
new  trial. 

If  the  testimony  of  the  defendant  is  tme, 
then  plaintitr  was  grossly  negligent  in  re- 
fusing to  point  oat  where  the  well  was  to  be 
bored.  She  did  finally  point  it  out,  and,  if 
she  had  done  this  at  first,  there  would  have 
been  no  occasion  for  damages. 

[t]  The  clause  In  this  special  charge,  read- 
ing as  follows,  is  that  about  which  complaint 
is  made:  "An  injured  party  may  recover  for 
fnture  consequences,  though  he  does  not  show 
that  it  is  'reasonably  certain'  that  he  will 
suffer."  We  do  not  see  how  this  could  have 
any  bearing  ota  the  case,  because  there  was 
no  effort  made  to  collect  for  future  conse- 
quences by  either  party,  and  the  Jury  evi- 
dently took  no  notice  of  that  clause  The 
verdict  was  for  the  36  days  Jackson  was 
kept  idle,  and  for  the  cost  price  of  the  well. 
So  there  was  no  injury  done  by  the  giving  of 
this  inapplicable  clause  in  the  special  charge. 

The  assignments  are  all  overruled,  and  the 
Judgment  is  affirmed. 


VACAREZZA  v.  REALTY  INV.  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    iSan  Antonio. 
March  18,  1914.     On  Motion  for  Re- 
hearing, April  15,  1914.) 

1.  SPECIFIO    PEBFOBUANCK    (t    25*)— BlOHT   OF 

Action. 

Plaintiff  cannot  sue  for  specific  perform- 
ance, where  be  knew,  when  the  contract  was 
executed  by  the  secretary  of  defendant  com- 
ptmy,  that  the  company  did  not  own  the  prop- 
erty, and  that  a  firm  was  the  real  owner's 
agent. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S§  56-58,  60;  Dec.  Dig. 
125.  ] 

2.  CORFOBATIOKS  ({  404*)— vlUTHOBITT  OF  Of- 

ncEBs— Secretart. 

Under  the  by-laws  of  a  corporation,  pro- 
viding that  the  president  shall  sign  all  con- 
tracts, deeds,  etc.,  executed  by  it,  and  that  no 
sale  of  reall?  shall  be  consummated  without 
the  consent  of  the  board  of  directors,  the  secre- 
tary did  not  have  authority  to  bind  the  corpora- 
tion by  a  contract  to  sell  realty. 

[Bid.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |i  1626-1628,  1633-1639;  Dec. 
Dig.  i  404.*] 

3.  Corporations  (|  428*)- Power  of  Offi- 
cers— Constructive  Knowledge. 

Persons  dealing  with  a  corporation  are 
charged  with  knowledge  that  the  corporation 
can  only  act  as  provided  by  law,  so  that,  where 
corporate  by-laws  provided  that  the  corpora- 
tion could  only  convey  realty  with  the  consent 
of  its  board  of  directors,  persons  purchasing 
realty  from  it  were  charged  with  knowledge 
that  the  only  power  of  the  acting  agent  of  the 


corporation  was  derived  from  the  board  of  di- 
rectors. 

[Ed.  Note. — ^For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |i  1720-ir23, 1725;  Dec.  Dig. 

4.  COBPOBATIONB     (|    404*)  —  AtJTHOBITT    OF 
AOBNT. 

If  the  secretary  of  a  corporation  had  no 
power  to  sign  a  contract  for  it  to  convey  land, 
it  is  immaterial  what  he  thought  when  he 
signed  the  contract  in  the  name  of  the  corpora- 
tion, or  as  to  whether  he  signed  by  mistake,  etc. 
[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1626-1628,  1633-1639; 
Dec  Dig.  I  404.*] 

5.  New  Trial  (J  103*)— Nbwlt  Discovered 
EvnDBKCE— Materiality. 

Alleged  newly  discovered   evidence,  which 
was  immaterial,  would  not  authorize  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  215-217;   Dec.  Dig.  {  103.*) 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  R.  B.  Minor,  Judge. 

Action  by  Steve  Vacarezza  aeainst  the 
Realty  Investment  Company  and  others. 
From  a  Judgment  for  part  of  defendants, 
plaintiff  appeals.    Affirmed. 

Henry  E.  Vemor  and  Joseph  Ryan,  both  of 
San  Antonio,  for  appellant  Cobbs,  Eskrldge 
&  Cobbs,  of  San  Antonio,  for  appellees. 

CARL,  J.  Appellant,  Steve  Vacarezza, 
sued  the  Realty  Investment  Company,  a 
corporation,  R.  H.  Wester  Company,  a  firm 
which  is  alleged  to  be  composed  of  R.  H. 
Wester  and  C.  F.  Ketter,  and  said  parties  in- 
dividually, for  specific  performance  of  a  con- 
tract to  convey  to  him  a  lot  of  land  and  im- 
provements thereon  at  Nos.  312-314  on  South 
Concho  street  in  San-  Antonio,  Bexar  county, 
Tex.,  and,  in  the  alternative,  $6,000  damages, 
in  addition  to  the  recovery  of  $100  paid  as 
earnest  money. 

R.  H.  Wester  Company,  R.  H.  Wester,  and 
C.  F.  Ketter  answered  by  general  demurrer, 
general  denial,  and  specially  that  R.  H.  Wes- 
ter Company  had  the  $100,  but  did  not  know 
how  it  should  be  applied,  and  asked  the  court 
to  direct  its  application.  They  claimed  tbat 
plaintUf  had  agreed  that  same  might  be  ap- 
plied as  rent  on  the  premises. 

The  Realty  Investment  Company  answered 
by  the  same  attorneys,  demarring  generally, 
and  entering  a  general  denial.  This  defend- 
ant further  made  special  answer  that  the 
contract  signed  in  the  name  of  Realty  In- 
vestment Company  by  C.  F.  Ketter,  secretary, 
was  made  without  authority;  that  Ketter 
knew  the  corporation  did  not  own  the  prop- 
erty, and  that  it  was  not  the  purpose  of  this 
defendant  to  become  personally  bound  by 
the  contract;  that  Ketter  knew  that  R.  EL 
Wester  Company  was  acting  as  the  rental 
agent  for  said  property,  and  that  Realty  In- 
vestment Company  had  no  interest  therein, 
and  that  R.  H.  Wester  Company  bad  no  in- 
terest therein,  except  as  rental  agent  there- 
for. It  was  further  alleged  that  they  be- 
lieved that  one  J.  lii.  Bamell  had  power  to 
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tdnd  the  true  owner,  be  claiming  to  be  at- 
torney in  fact  for  the  true  owner,  and  that 
it  was  only  Intended  to  bind  the  tme  owner, 
the  corporation  acting  for  the  pnrpoae  of 
making  a  commission  solely,  and  that  Ketter 
was  not  authorized  to  bind  the  corporation. 
The  answer  further  sets  out  that,  after  the 
contract  was  made,  plaintiff  paid  the  rent  to 
Blanche  Roy,  who  was  nslng  and  occupying 
the  premises,  and  that,  when  Ketter  found 
they  could  not  comply  with  the  contract  of 
sale,  he  called  upon  plaintiff  within  ten  days 
and  told  him  the  contract  could  not  be  com- 
plied with  because  of  the  condition  of  the 
title,  and  offered  to  return  the  earnest  mon^ 
or  to  apply  It  to  rents,  to  which  latter  appli- 
cation plaintiff  made  no  objection,  and  he 
did  80  apply  it  and  same  was  credited  to 
Mrs.  A.  Bonnln,  the  owner,  in  the  R.  H.  Wes- 
ter Company  ledger,  but  that  no  part  of  it 
was  handled  by  or  credited  to  Realty  Inrest- 
ment  Company,  and  that  the  corporation  had 
naught  to  do  with  the  property  or  the  ear- 
nest money;  that  thereafter  one  Candldo 
Miorelll  bought  the  property,  and  plaintiff 
attorned  to  him  as  tenant,  and  paid  the  rent 
for  Blanche  Roy.  It  Is  alleged  that  plaintiff 
knew  defendant  did  not  own  the  property, 
and  acquiesced  In  the  sale  to  Miorelll  by  at- 
torning to  him;  and,  further,  that  the  acts 
of  Ketter  in  seeking  to  bind  the  corporation 
were  without  authority  and  ultra  vires,  and 
that  Vacarezza  had  never  pretended  to  recog- 
nize the  contract  as  binding  on  the  corpora- 
tion. By  reason  of  all  this,  estoppel  was 
pleaded. 

To  this  answer,  by  supplemental  petition, 
plaintiff  urged  a  general  demurrer  and  a  num- 
ber of  special  exceptions,  and  pleaded  that  R. 
E.  Wester  Company  is  but  another  name  un- 
der which  Wester  and  Ketter  do  business,  as 
partners,  and  that  the  acts  of  the  Wester 
Company  are  binding  on  Realty  Investment 
Company,  and,  by  trial  amendment,  alleged 
that  Wester  and  Ketter  owned  the  stock  of 
Realty  Investment  Company,  except  one 
share,  and  that  they  received  and  retained 
the  earnest  money,  and  had  acquiesced  In 
and  ratified  the  contract,  and  that  same  Is 
binding  on  the  corporation  whose  officers  and 
directors  had  not  repudiated. 

The  court  Instructed  the  jury  to  find  in 
favor  of  Vacarezza  against  R.  H.  Wester,  do- 
ing business  under  the  name  of  R.  H.  Wester 
Company,  in  the  sum  of  $100,  with  Interest 
at  6  per  cent,  from  October  28,  1911,  and  In 
favor  of  the  other  defendants,  which  was  ac- 
cordingly done.    "Hence  this  appeal." 

The  contract  dated  October  28,  1911,  is 
signed  by  Vacarezza  and  Realty  Investment 
Company,  by  C.  F.  Ketter,  secretary,  and  pro- 
vides for  the  sale  of  the  property  to  Vaca- 
rezza by  the  Investment  Company  upon 
terms  specified,  abstract  to  be  furnished  in 
ten  days,  and,  on  completion  of  the  sale,  the 
balance  of  the  cash  payment  to  be  made  and 
note  to  be  executed  for  the  remainder. 

Appellant  gave  his  check  to  R.  U.  Wester 


Company  for  the  $100  earnest  money;  and 
Ketter  testified  be  was  acting  for  R.  H.  Wes- 
ter Company  as  agent,  and  the  money  was 
passed  to  the  credit  of  Mrs.  Bonnln  in  Wes- 
ter Company  ledger,  and  he  says  he  signed 
Realty  Investment  Company  by  mistake  or 
Ignorance,  and  that  he  had  no  authority  so  to 
do.  The  by-laws  of  the  corporation  show 
that  sales  and  purchases  are  only  to  be  made 
by  order  of  the  directors,  and  no  such  au- 
thority was  given.  Vacarezza  says  that: 
"Four  years  ago,  when  Mrs.  Bonnln  went  to 
France,  he  made  a  lease  to  Miss  Roy  for 
$52.50,  payable  to  Mr.  Albert  Bitter,  on  Com- 
merce street.  He  got  sick;  then  Miss 
Blanche  Roy  told  me  she  was  paying  Mr. 
Wester,  and  Mr.  Bitter  said  to  turn  all  col- 
lections over  to  Mr.  Wester,  and  Mr.  Wester 
has  been  collecting  ever  since.  I  knew  Mr& 
Bonnin  and  that  she  owned  the  property 
Miss  Roy  leased."  "Mr.  Ketter  signed  it 
for  the  R.  H.  Wester  Company.  The  lease 
Is  dated  March  31,  1911.  Blanche  Roy  sign- 
ed It,  and  then  I  and  Mr.  Ketter  witnessed  it. 
This  $52.50  was  paid  for  this  property  under 
this  lease  to  R.  H.  Wester  Company  up  to 
and  for  October,  1911.  Rent  was  paid  for 
September  and  for  August  and  every  month 
up  to  the  time  the  property  was  sold  to 
Miorelll."  He  repeatedly  says  he  was  deal- 
ing with  R  H.  Wester  Company,  and  says- 
that  Ketter  told  him  at  the  time,  "We  own 
it,"  and  that  he  was  talking  for  R.  H.  Wester 
Company,  the  same  parties  who  were  collect- 
ing the  rent  "He  knew  and  I  knew  that 
Wester  was  collecting  the  rent  from  the 
property  as  agent  When  I  made  that  paper, 
I  knew  he  represented  R.  H.  Wester  Com- 
pany." 

There  are  two  reasons  why  the  Realty 
Investment  Company  cannot  be  held : 

[1]  1.  Because  Vacarezza  Imew  at  the  time 
that  the  company  did  not  own  the  property, 
and  that  R.  H.  Wester  Company  were  acting 
as  agents. 

[2]  2.  Because  Ketter  was  not  authorized 
to  bind  the  corporation  in  a  contract  of  sale. 

Article  II,  section  III,  of  the  by-laws  of 
the  corporation  provide  that  the  president 
shall  sign  all  papers  and  contracts,  deeds, 
eta,  and  article  IV  provides  that  no  purchase 
or  sale  of  realty  shall  be  consummated  with- 
out the  consent  of  the  board  of  directors. 
The  evidence  clearly  shows  that  the  consent 
of  the  board  of  directors  was  never  given  In 
this  matter.  Furthermore,  the  undisputed 
testimony  shows  that  the  contract  was  really 
made  for  the  benefit  and  on  behalf  of  R.  H. 
Wester  Company,  and  that  Vacarezza  thought 
he  was  dealing  with  that  company. 

[J]  A  corporation,  being  a  creature  of  the 
law,  must  act  and  be  bound  as  the  law  pro- 
vides. Parties  dealing  with  It  are  charged 
with  the  duty  of  knowing  this.  They  must 
know  that  whatever  power  the  agent  has  is 
derived  from  the  board  of  directors.  Flts- 
hugh  V.  Franco-Texas  Land  Co.,  81  Tex.  306, 
16  S.  W.  1078;   Green  v.  Hugo,  81  Tex.  450, 
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17  S.  W.  79,  26  Am.  St  Rep.  824 ;  Franco-Tex- 
an Land  Co.  v.  McCormlck,  86  Tex.  416,  23  S. 
W.  123,  34  Am.  St  Rep.  815;  Tres  Falados 
Rice  &  Irrigation  Co.  v.  Eldman,  41  Tex.  Glv. 
App.  642,  03  S.  W.  698;  Standard  Under- 
ground Cable  Co.  y.  So.  Ind.  Telephone  Co., 
134  S.  W.  429;  Hermitage  Hotel  Co.  t.  Dyer, 
125  Tenn.  302,  142  S.  W.  1117;  Elk  Valley 
Coal  Co.  T.  Thompson,  160  Ky.  614,  160  S.  W. 
817. 

We  therefore  conclude  that  the  trial  court 
\<^8  correct  In  directing  a  verdict  against  R. 
H.  Wester  Company  and  denying  relief 
against  the  Realty  Investment  Company,  and 
the  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

The  undisputed  evidence  shows  that  the  B. 
H.  Wester  Company  was  composed  of  R.  H. 
Wester,  and  that  C.  F.  Ketter,  Chadwlck, 
and  Crouch  were  working  for  Wester  as  em- 
ployes. Ketter  says:  "I  was  not  interested 
in  the  Wester  Company,  only  as  an  employe ; 
and  it  was  not  a  Realty  Investment  Company 
transaction,  but  an  R.  H.  Wester  Company, 
as  agent,  transaction,  regardless  of  bow  the 
papers  were  signed."  It  was  furtho:  shown 
that  Wester  not  only  composed  the  firm  of  R. 
H.  Wester  Company,  bat  the  commission 
would  be  payable  to  him.  Neither  Crouch, 
Ghadwick,  or  Ketter  shared  In  the  profits. 
Tacarezza  knew  that  the  Wester  Company 
was  acting  as  agent  and  knew  that  Bonntn 
owned  the  property.  No  authority  was  given 
Ketter  to  make  a  contract  in  the  name  of 
Realty  Investment  Company  to  sell  property, 
and  he  says  he  signed  that  name  by  mistake 
or  Ignorance.  Appellant  did  not  think  he 
was  dealing  with  the  corporation,  but  says 
he  was  dealing  with  R.  H.  Wester  Company, 
the  agents.  The  evidence  Is  undisputed  that 
R.  H.  Wester  is  the  sole  member  of  that  com- 
Itany.  In  view  of  these  facts,  we  think  the 
court  correctly  instructed  the  Jury  to  render 
the  verdict  against  R.  H.  Weatex,  doing  busi- 
ness under  the  coinpany  name; 

[4]  It  matters  not  what  O.  F.  Ketter 
thought  he  was  doing  when  the  contract  was 
signed,  in  so  far  as  Realty  Investment  Com- 
pany is  concerned,  because  he  was  not  au- 
thorized to  make  the  contract  Appellant 
does  not  contend  that  he  was  dealing  with 
that  corporation,  but  says  repeatedly  that  he 
was  dealing  with  B.  H.  Wester  Company. 
And  Ketter  says  he  was  acting  for  that  com- 
pany. Vacarezza  made  his  check  to  the  Wes- 
ter Company.  The  result  is  that  appellant 
had  no  contract  for  the  purchase  of  the  prop- 
erty that  was  enforceable.  Having  no  valid 
contract,  he  had  no  right  to  recover  damages 
on  account  of  a  breach  of  same. 

[S]  This  being  true  the  alleged  newly  dis- 
covered evidmce  about  Wester's  dealings 
with  Bamell  is  immaterial,  and  vrould  not 
authorize  the  granting  of  a  new  trial.  It 
was  our  purpose  to  overrule  all  assignments. 


and,  if  the  original  opinion  Is  not  clear  on 
that  matter,  we  here  state  that  all  assign- 
ments were  thus  dealt  with. 
The  motion  for  rehearing  is  overruled. 


TRAMMEIiL  et  ox.  v.  ROSEN. 

(Court  of  Civil  Appeals  of  Teras.     Amarilla 

March  21,  1914.    Rehearing  Denied 

April  11,  1914.) 

Appeal  and  Ebbob  (i  14*)— Ebbob  Pendino 

APPEAi. 

A  caase  in  error  being  but  another  mode  of 
appeal,  the  petition  in  error,  by  which,  pend- 
ing appeal,  the  same  cause  is  brought  up,  will, 
there  having  been  a  reversal  and  remand  on  the 
appeal,  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  4S-C7;   Dec.  Dig.  }  14.*] 

Error  to  District  Court  Tarrant  County; 
W.  T.  Simmons,  Judge. 

Action  by  Sam  Rosen  against  W.  M.  Tram- 
mell  and  wife.  Judgment  for  plalntUf,  and 
defendants  bring  error.    Dismissed. 

See,  also,  163  S.  W.  145. 

Harris  &  Young,  of  Ft  Worth,  for  plaintiffs 
in  error.  Slay  &  Simon,  of  Ft  Worth,  for 
defendant  In  error. 

HENDRICKS,  J.  The  record  In  this  case 
presents  an  anomalous  condition.  The  same 
cause  was  appealed  from  the  district  court 
of  Tarrant  county  to  the  Court  of  Civil  Ap- 
peals of  the  Second  Supreme  Judicial  dis- 
trict and  that  court  dismissed  the  appeal,  on 
the  ground  of  a  lack  of  final  Judgment.  The 
Supreme  Court  upon  application  for  writ  of 
error,  held  that  the  record  disclosed  final 
Judgment,  and  the  Court  of  Civil  Appeals  of 
that  district  thereafter  reversed  and  remand- 
ed the  cause  to  'the  district  court  of  Tarrant 
county,  and  a  motion  for  rehearing  was  over- 
ruled. During  the  pendency  of  that  appeal, 
the  same  cause  was  brought  Into  the  same 
Court  of  QlvU  Appeals  at  Ft  Worth,  by  peti- 
tion in  error,  and  the  Supreme  Court  of  the 
state  transferred  that  cause,  which  is  the 
record  here,  to  this  court  In  the  exercise  of 
its  authority,  in  equalizing  the  dockets  of 
the  different  courts  of  civil  appeals.  A  mo- 
tion was  made  in  the  Supreme  Court  of  the 
state  for  the  purpose  of  obtaining  a  retrans- 
fer  of  this  cause  to  the  Court  of  Civil  Appeals 
for  the  Second  district,  and  previously,  Jan- 
uary 31,  1014,  we  refused  to  proceed  any  fur- 
ther with  this  particular  record  until  the 
Supreme  Court  had  acted  upon  that  motion 
and  suspended  our  hearing  upon  a  motion 
filed  by  the  defendant  In  error,  Rosen,  for  the 
purpose  of  dismissing  the  petition  in  error 
on  a  Jurisdictional  ground.  While  the  mo- 
tion to  retransfer  this  particular  cause  to 
the  Ft  Worth  court,  in  so  far  as  we  are  ad- 
vised, has  never  beea  acted  upon  by  the  Su- 
preme Court  of  the  state,  however,  on  ac- 
count of  a  showing,  by  additions  to  this  rec- 
ord, of  the  action  of  the  Supreme  Court  in 
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other  matters  of  a  siiullar  nature,  we  are 
convinced  that  the  Supreme  Court  wUl  not 
return  the  cause  to  the  Ft '  Worth  court. 
Upon  consideration  of  the  motion  and  the  rec- 
ord, we  think  It  should  be  sustained,  and  the 
cause  dismissed. 

During  the  pendency  of  the  appeal  of  this 
cause  to  the  Oourt  of  Civil  Appeals  for.  the 
Second  district,  the  remedy  by  petition  in 
error  for  a  review  of  the  same  cause  placed 
the  same  case  and  the  same  record  in  that 
court  In  two  different  forms.  The  petition 
in  error  Is  but  a  cumulative  method  of  in- 
▼oklng  the  appellate  Jurisdiction,  and  of 
seeking  a  revision  of  the  same  cause  and  the 
same  questions  as  were  thereafter  adjudged 
by  the  Court  of  Civil  Appeals  of  that  district 
by  means  of  the  former  appeal.  It  has  been 
repeatedly  held  by  our  Supreme  Court  that 
a  cause  in  error  is  but  another  mode  of  ap- 
peal. Magee  v.  Chadoln,  44  Tex.  488;  Oreen 
V.  Martin,  43  Tex.  663;  Ry.  Co.  t.  Lacy,  7 
Tex.  Civ.  App.  63,  26  S.  W.  413.  The  Utter 
case,  decided  by  Chief  Justice  Tarleton,  dis- 
poses a  condition  of  a  subsequent  applica- 
tion of  the  appellate  Jurisdiction  of  that  court 
by  petition  in  error  having  previously  sought 
a  revision  of  the  same  cause  by  appeal.  In 
tbe  case  on  appeal  the  Supreme  Court,  upon 
apirilcatlon  for  writ  of  error,  had  granted 
the  writ,  but  affirmed  tbe  Judgment  of  the 
intermediate  appellate  court  Tbe  plaintiffs 
in  error  having  failed  to  file  in  tbe  Court  of 
Ovll  Appeals  a  transcript  with  the  writ  of 
«rror  proceedings,  for  some  reason  not  dis- 
closed, that  court  was  asked  to  affirm  the 
Judgment  on  certificate,  and  which  that  court 
concluded  It  was  without  Jurisdiction  to  en- 
tertain or  sustain.  The  court  said:  "The 
cause  whlcb  we  are  now  asked  to  consider 
Is  the  same  case  as  that  heretofore  deter- 
mined by  us  which  has  passed  from  our  Ju- 
risdiction by  the  granting  of  the  writ  of 
«rror  by  our  Supreme  Court  It  involves  the 
same  Issues,  and  concerns  the  same  parties. 
It  in  no  way  lost  Its  identity  on  account  of 
the  fact  that  a  writ  of  error  was  sued  out  If 
we  have  Jurisdiction  to  affirm  this  case  on 
certificate,  we  would  have  Jurisdiction  to  af- 
firm it  were  it  presented  upon  a  transcript 
of  all  the  proceedings  had  in  the  trial  court," 
eta  While  it  is  true  in  that  cause  the  Su- 
preme Court  had  finally  disposed  of  the  case, 
and  divested  the  Court  of  Civil  Appeals  of 
Jurisdiction  of  that  particular  appeal,  bow- 
ever,  the  Court  of  Ciyil  Appeals,  being  ad- 
vised by  the  record  in  error,  that  It  was  the 
same  cause  previously  disposed  of  by  an- 
other Jurisdiction,  concluded  it  had  no  Juris- 
diction to  act  with  reference  to  the  record 
brought  up  on  error.  Analogously,  to  some 
extent,  we  are  in  the  same  condition,  having 
been  advised  by  this  record  tliat  another 
«onrt  has  adjudicated  and  finally  disposed 
of  the  same  record  in  the  form  of  an  appeal ; 
and,  while  it  may  not  t>e  necessary  for  us  to 


decide  explicitly  that  this  court  has  no  Jurto- 
diction,  we  at  least  think  that  the  more  ex- 
pedient and  practicable  course  to  pursue  Is  tp 
dismiss  this  appeal,  which  we  are  sure  tbe 
Court  of  Civil  Appeals  of  the  Second  district 
would  do  if  this  record  were  before  it  upon 
the  same  motion.  Tbe  contest  here  is  really 
more  on  a  question  of  costs.  The  plaintiff  in 
error  has  the  moral  Justification  for  suing  out 
his  petition  in  error  to  the  Court  of  Civil 
Appeals  of  the  Second  district  apprehensive 
that  Ills' cause  on  appeal  did  not  embody  final 
Judgment,  and  that  he  would  lose  without 
a  disposition  upon  the  merits.  That  condi- 
tion, however,  does  not  afford  tbe  plaintiff  in 
error  legal  Justification  why  this  cause  should 
be  considered  by  us  upon  its  merits,  and  as 
suggested,  reverse  and  remand  the  case,  as 
was  done  by  the  court  in  tbe  other  appeal. 
It  la  ordered  that  this  cause  be  dismissed. 


GROCE  et  ai  v.  WEST  LUMBER  OO. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec  9,  1913.     Rehearing  Denied 

Marcli  19,  1914.) 

1.  Fbauds,  Statute  of  (§  72*)  —  Cortbaots 
RKI.ATINQ  to  Sale  or  Land. 

Growinr  trees  are  a  part  of  the  realty,  and 
a  verbal  sale  thereof  which  does  not  contem- 
plate their  immediate  separation  from  the  soil 
is  within  the  statute  of  frauds  (Rev.  Civ.  St 
1911,  art  396S,  aubd.  4). 

[Ed.  Note. — For  other  caaes,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  116-118;  Dea  Dig.  {  72.*] 

2.  FaAuns,  Statute  o»  (J  49*)  —  Oontkacts 
Not  to  be  Pebfobmed  Within  a  Yeab. 

A  verbal  contract  for  the  sale  of  growing 
timber  which  allowed  the  buyers  four  years 
within  which  to  remove  the  timber  is  not  void, 
under  the  statute  of  frauds  (Rev.  Civ.  St  1911, 
art  8966,  snbd.  5),  as  an  agreement  not  to  be 
performed  within  a  year,  for  the  contract  only 
fixed  a  maximum  time  in  which  it  must  be  per- 
formed. 

[Ed.  Note.— For  other  cases,  see  Frands, 
Statute  of,  Cent  Dig.  {  74;   Dec.  Dig.  {  49.*] 

Appeal  from  District  Court,  Polk  County; 
L.  B.  Hlgbtower,  Judge. 

Action  by  the  West  Lumber  Company 
against  J.  W.  Groce  and  R.  B.  Eglln,  c<Mn- 
poaing  the  firm  of  Groce  &  Eglin.  From  a 
Judgment  for  plaintiff  which  denied  defend- 
ant's cross-action,  defendants  ap];>eaL  Af- 
firmed. 

See,  also,  163  S.  W.  581. 

Marsene  Johnson,  of  Galveston,  Barkley  ft 
Green,  of  Houston,  and  Holshousen  ft  Ger- 
man and  J.  L.  Manry,  all  of  Livingston,  for 
appellants.  Baker,  Botts,  Parker  &  Garwood, 
of  Houston,  and  Hill  ft  Hill  and  J.  C.  Feagln, 
all  of  Livingston,  for  appellee. 

McMEANS,  J.  The  West  Lumber  Company 
brought  this  suit  against  J.  W.  Groce  and  R. 
B.  Eglin,  partners,  composing  the  firm  of 
Groce  ft  Eglin,  alleging  that  on  the  10th  day 
of  June,  1910,  plaintiff  and  defendants  en- 
tered into  a  verbal  agreement  by  tbe  terms 
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af  which  the  defendants  were  to  purchase 
certain  timber  standing  and  growing  on  plain- 
tUTB  land  In  Polk  county  out  of  which  de- 
fendants desired  to  manufactnre  stave  bolts, 
and  that  It  was  then  agreed  that  the  verbal 
agreement  should  later  be  reduced  to  writing 
and  executed  by  the  parties  as  under  the  date 
the  verbal  agreement  was  entered  Into;  that 
thereafter  plalntlfT  had  the  agreement  reduc- 
ed to  writing,  and,  after  signing  the  same, 
submitted  it  to  defendants,  but  that  defend- 
ants refused  to  execute  the  contract  as 
drawn,  and  repudiated  the  material  portions 
thereof.  PlalntiflT  then  set  out  in  its  petition 
the  agreement  as  prepared  by  it,  alleging  that 
it  embodied  the  terms  of  the  verbal  agree- 
ment, which  in  part  was  that,  in  consideration 
of  $1.26  per  cord  for  the  stave  bolts,  cash,  to 
be  paid  by  Groce  &  Eglln  to  ths  West  Lumber 
Company,  and  subject  to  the  stipulations  in 
the  contract,  the  West  Lumber  Company  bar- 
gained, sold,  and  conveyed  to  Uroce  &  EJglin 
all  of  the  oak  timber  measuring  12  inches 
or  more  in  diameter  12  inches  above  the 
ground,  situated  on  the  land  spedflcally  de- 
scribed, the  same  to  be  paid  for  monthly  as 
taken  off  the  land.  It  was  further  pleaded 
by  plaintift  that  under  the  verbal  agreement, 
and  in  the  contract  drawn  by  it,  the  defend- 
ants were  to  have  four  years  from  the  date 
the  verbal  agreement  was  made  within  which 
to  remove  the  timber  contracted  to  be  sold. 
Plaintiff  further  alleged  that,  after  submit- 
ting to  defendants  the  contract  set  out  In  its 
petition  and  their  refusal  to  execute  the 
same,  it  notified  them  to  vacate  its  land,  but 
that  defendants  refused  to  do  so,  but,  act- 
ing under  the  verbal  agreement,  continued 
to  cut  the  timber  until  enjoined  by  the  court; 
that  by  reason  of  these  facts  defendants  were 
trespassers  after  plaintlfF's  notice  to  them  to 
quit  cutting  and  to  get  off  the  land.  Plain- 
tift prayed  for  damages  by  reason  of  defend- 
ants' trespass,  and  obtained  a  temporary  in- 
junction restraining  defendants  from  further 
taking  timber  from  the  land  during  the  pen- 
dency of  the  suit. 

The  defendants  answered,  admitting  that 
they  did  enter  into  a  verbal  contract  with 
plaintiff  on  June  10,  1910,  and  alleged  that 
the  substance  of  said  contract  was  that  de- 
fendants bought  from  the  West  Lumber  Com- 
pany all  the  oak  timber  of  designated  size  on 
certain  tracts  of  land  belonging  to  plaintiff; 
tliat  by  the  terms  of  the  contract  they  were 
to  take  all  of  the  oak  timber  from  which 
merchantable  stave  bolts  could  be  manufac- 
tured, and  agreed  to  pay  $1.25  per  cord  there- 
for. They  concede  that  by  the  terms  of  the 
verbal  agreement  they  had  four  years  in 
which  to  remove  the  timber.  They  denied 
that  they  ever  refused  to  sign  any  written 
contract  which  embodied  the  terms  of  the 
verbal  agreement  By  cross-action  they 
sought  damages  against  plaintiff  by  reason 
of  the  violation  of  said  contract;  but,  in  the 
view  we  take  of  a  proper  disposition  of  this 


appeal,  the  substance  of  the  defendants'  alle- 
gations need  not  be  set  out 

A  general  demurrer  was  sustained  to  de< 
fendants*  cross-action,  and  on  a  trial  before 
a  Jury  a  verdict  and  judgment  was  rendered 
for  plaintiff  for  $1  as  damages,  and  the  per- 
petuation of  the  temporary  injunction  there- 
tofore granted ;  and,  from  this  judgment,  the 
defendants  have  appealed. 

The  only  question  necessary  for  us  to  de- 
cide on  this  appeal  is  this :  Is  a  verbal  con- 
tract for  the  sale  of  growing  timber,  not  to 
be  severed  and  removed  Immediately,  but 
which  grives  the  purchaser  four  years  within 
which  to  cut  and  remove  the  same,  in  con- 
travention of  the  statute  of  frauds  and  void? 
If  this  question  be  answered  in  the  affinna- 
Uve,  the  judgment  appealed  from  must  be 
affirmed. 

However  the  parties  may  differ  as  to  all 
the  terms  of  the  verbal  contract  entered  into 
by  them  on  June  10,  1910,  they  agree  on  the 
following:  That  plaintiff  contracted  to  sell 
and  defendants  to  purchase  oak  timber  grow- 
ing on  plalntifTs  land,  to  be  used  in  making 
stave  bolts,  and  that  defendants  were  to  pay 
$1.26  per  cord  therefor  in  monthly  payments, 
and  that  they  should  have  four  years  from 
the  date  of  the  contract  within  which  to 
cut  and  take  the  timber.  The  trial  court  held 
that  the  contract  being  for  a  greater  time 
than  one  year,  and  concerning  real  estate, 
and  not  signed  by  the  parties,  or  any  mem- 
orandum thereof  signed  by  the  parties,  was 
contrary  to  the  statute  of  frauds  and  void, 
and  so  instructed  the  jury.  It  Is  this  mUng 
that  Is  attacked  by  appellants'  fliBt  and  sec- 
ond assignments  of  error. 

There  is  a  conflict  of  authority  on  the 
question  of  whether  the  sale  of  growing  tim- 
ber Is  a  sale  of  realty.  In  Maryland,  Mas- 
sachusetts, Connecticut  Maine,  and  Kentucky 
the  courts  seem  to  have  held  that  a  parol 
contract  for  the  sale  of  growing  timber  is 
not  within  the  statute  of  frauds.  Leonard 
V.  Medf  ord,  86  Md.  666, 37  Atl.  365, 37  L.  R.  A. 
449;  Smith  v.  Bryan,  5  Md.  141,  59  Am.  Dec. 
104;  Purner  v.  Piercy,  40  Md.  212,  17  Am. 
Rep.  691;  Claflin  v.  Carpenter,  4  Mete. 
(Mass.)  680,  38  Am.  Dec.  381;  Nettleton  v. 
Sikes,  8  Mete.  (Mass.)  34;  Bostwick  v.  Leach, 
3  Day  (Conn.)  476;  Erskine  v.  Plummer,  7 
Me.  (7  Greenl.)  447,  22  Am.  Dec.  216;  Cutter 
V.  Pope,  13  Me.  837;  Cain  v.  McOuire,  13  B. 
Mon.  (Ky.)  340;  Byassee  T.  Beese,  4  Mete 
(Ky.)  372,  83  Am.  Dec.  481. 

In  the  case  first  dted  the  court  quotes 
with  approval  from  1  Greenleaf,  56,  as  fol- 
lows: "In  contracts  for  the  sale  of  things 
annexed  to  and  growing  upon  the  freehold, 
if  the  vendee  is  to  have  a  right  to  the  soil 
for  a  time,  for  the  purpose  of  a  farther 
growth  and  profit  of  that  which  is  the  subject 
of  sale,  it  is  an  Interest  in  land,  within  the 
meaning  of  the  fourth  section  of  the  statute 
of  frauds,  and  must  be  proved  by  writing; 
but,  where  the  thing  la  sold  In  prospect  of 
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separation  from  the  soil  Immediately,  or  wttb- 
In  a  reasonable  and  convenl^it  time,  with- 
ont  any  stlpnlation  for  the  beneficial  use  of 
the  soU,  bat  with  a  mere  license  to  enter  and 
take  it  away,  it  Ui  to  be  regarded  as  substan- 
tially a  sale  of  goods  only,  and  so  not  within 
that  section  of  the  statute,  although  an  Inci- 
dental benefit  may  be  derived  to  the  vendee 
from  the  circumstance  that  the  thing  may 
remain  for  a  time  upon  the  land.'' 

The  fkicts  in  that  case  were  that  the  own- 
er of  the  land  verbally  sold  all  the  growing 
trees  thereon  which  measured  18  inches  and 
upward  across  the  stump,  and  the  price  and 
dates  when  payments  of  the  purchase  money 
were  to  be  made  were  specified.  It  does  not 
appear  that  any  time  was  fixed  within  which 
the  timber  was  to  be  removed.  The  court, 
while  holding  that  the  contract  was  not  with- 
in the  statute  of  frauds,  says:  "That  deci- 
sion [Smith  V.  Bryan,  5  Md.  141,  69  Am.  Dec. 
104],  delivered  in  1898,  established  the  law 
in  Maryland  to  be  that  a  parol  sale  of  grow- 
ing timber  Is  not  within  the  fourth  section 
of  the  statute  of  frauds,  and  though  many, 
perhaps  most,  of  the  courts  of  last  resort  in 
other  states  of  the  Union  have  taken  the  op- 
posite view,  we  liave  no  disposition  to  unset- 
tle a  doctrine  that  has  been  accepted,  and 
not  questioned,  in  Maryland  for  more  than 
forty  years." 

In  Cain  v.  McGulte,  13  B.  Mon.  (Ky.)  340, 
and  Byassee  v.  Beese,  4  Mete.  (Ky.)  372,  83 
Am.  Dec.  481,  it  was  held  by  the  Supreme 
Court  of  Kentucky  that  the  sale  of  trees 
growing  upon  land,  made  in  prospect  of  Im- 
mediate separation  from  It,  is  not  a  sale  of 
land  or  any  interest  In  It,  and  Is  not  within 
the  statute  of  frauds.  The  first  of  these  deci- 
sions was  made  in  1862,  and  the  latter  In 
1863.  However,  in  a  case  decided  as  late  as 
1903  the  Kentucky  Supreme  Court,  In  Wig- 
gins V.  Jackson,  73  8.  W.  779,  ruled  that 
standing  timber  is  a  part  of  the  realty,  and 
that  a  verbal  sale  thereof,  not  being  in  con- 
templation of  immediate  separation,  the  pur- 
chaser being  allowed  two  years  within  which 
to  remove  the  same,  was  within  the  statute 
and  void.  This  question  has  been  decided  in 
Texas  in  only  two  cases;  both  decisions  be- 
ing rendered  by  this  court,  and  writs  of  er- 
ror denied.  One  is  the  case  of  Burkitt  v. 
Wynne,  132  8.  W.  816,  decided  in  1910.  The 
question  was  solely  one  of  venue;  but,  as 
the  contract  sued  upon  was  for  the  sale  of 
growing  timber,  it  was  necessary  for  the 
court  to  decide  whether  such  a  contract  was 
one  for  the  sale  of  land.  The  opinion  on 
this  point  is  as  follows:  "The  sale  of  grow- 
ing timber,  with  the  right  of  Ingress  and 
egress  for  ten  years  for  the  purpose  of  cut- 
ting and  removing  the  timber,  is  a  sale  of 
an  Interest  in  land  that  can  pass  only  by 
deed  or  grant" 

In  1911  the  same  conclusion  was  reached 
In  Adams  v.  Hughes,  140  S.  W.  1163;  writ 
of  error  denied.  The  contract  in  that  case 
was  as  follows:     "We  hereby  agree  to  sell  and 


deUv»  to  said  B.  S.  Hughes  all  of  the  tim- 
ber on  our  lands  situated  in  the  southern 
part  of  Jasper  county,  Texas,  at  the  cash 
price  of  $10.00  per  acre,  and  to  give  fifteen 
years  from  that  date  in  which  to  cut  and  re- 
move said  timber."  This  court,  in  constru- 
ing this  contract,  held:  "We  think  there 
can  be  no  doubt  about  the  contract  in  ques- 
tion, for  the  sale  of  the  timber,  allowing  fif- 
teen years  to  remove  the  same,  was  a  'con- 
tract for  the  sale  of  real  estate,'  within  the 
meaning  of  subdivision  4,  art.  2543,  R.  S., 
and  required  to  be  in  writing.  This  question 
was  left  undecided  in  our  opinion  upon  the 
former  appeal  (65  Tex.  Civ.  App.  197,  119 
B.  W.  135),  but  had  since  been  decided  by 
this  court  In  Burkitt  v.  Wynne,  132  S.  W. 
816.  This  appears  to  us  to  be  the  practical- 
ly unanimous  holding  of  the  authorities." 
The  rule  announced  in  Burkitt  v.  Wynne, 
Adams  V.  Hughes,  and  the  Kentucky  case  of 
WlggtDs  V.  Jackson  seems  to  us  to  be  in  ac- 
cord with  the  decisions. of  a  great  majority 
of  the  courts  of  last  resort  in  the  United 
States.  Owens  v.  Lewis,  46  Ind.  489,  15  Am. 
Rep.  295;  Armstrong  v.  Lawson,  73  Ind.  498; 
Cool  V.  Peters.  87  Ind.  631;  Terrell  v.  Fra- 
sier,  79  Ind.  473;  Jenkins  v.  Liykes,  19  Fla. 
148,  45  Am.  Rep.  19;  Rlchbourg  v.  Rose,  53 
Fla.  173,  44  South.  69,  125  Am.  St.  Rep.  1061, 
12  Ann.  Cas.  274;  High  v.  Jasper,  57  Fla. 
437,  49  South.  158;  Elsberry  v.  Sexton,  61 
Fla.  162,  S4  South.  502 ;  Gamer  v.  Mahoney, 
lie  Iowa,  356,  88  N.  W.  828;  Harrell  v.  Mil- 
ler, 35  Miss.  700,  72  Am.  Dec.  164;  Walton  v, 
Lowrey,  74  Miss.  484,  21  South.  243;  Mc- 
Kenzle  v.  Shows,  70  Miss.  388,  12  South.  336, 
35  Am.  St.  Rep.  654;  Klleen  v.  Kennedy,  90 
Minn.  414,  97  N.  W.  126;  Klngsley  v.  Hoi- 
brook,  45  N.  H.  818,  86  Am.  Dec.  173;  Howe . 
V.  Batchelder,  49  N.  H.  •  204;  Slocum  v. 
Seymour,  36  N.  J.  Law,  138,  13  Am.  Rep.  432 ; 
Green  ▼.  Armstrong,  1  Dealo  (N.  T.)  556; 
McGregor  v.  Brown,  10  N.  T.  114 ;  Warren  v. 
Leland,  2  Barb.  (N.  T.)  613;  Pierrepont  v. 
Barnard,  6  Barb.  (N.  T.)  371;  Hlrth  v.  Gra- 
ham, 50  Ohio  St.  57,  33  N.  E.  00,  19  L.  R.  A. 
721,  40  Am.  St.  Rep.  641;  Huft  v.  McCauley, 
63  Pa.  206,  91  Am.  Dea  203;  Pattlson's  Ap- 
peal, 61  Pa.  294,  100  Am.  Dec.  637;  Buck 
V.  Pickwell,  27  Vt  168;  Daniels  v.  BaUey, 
43  Wis.  666;  Seymour  v.  Cushway,  100  Wis. 
580,  76  N.  W.  769,  60  Am.  St  Rep.  957; 
Flnharty  v.  Mills,  49  W.  Va.  446,  38  S.  B. 
521:  Brown  v.  Gray,  68  W.  Va.  555,  70  8. 
E.  276. 

[1,2]  In  accordance  with  the  previous  de- 
cisions of  this  court,  and  with  the  author- 
ities above  cited,  we  hold  that  growing  trees 
are  a  part  of  the  realty,  and  that  a  verbal 
sale  thereof  which  does  not  contemplate  their 
Immediate  separation  from  the  soli  Is  with- 
in the  fourth  subdivision  of  article  3965,  Re- 
vised Statutes  1911  (old  article  2543),  and 
that  the  contract  of  sale  under  discussion 
was  void.  The  court,  tt)>:refore,  did  not  err 
in  so  instructing  the  Jury.  But  we  are  not 
prepared  to  assent  to  the  condusicm  of  the 
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learned  trial  judge  that  the  contract  was 
void  because  It  was  not  to  be  performed 
within  the  space  of  one  year  from  the  date 
It  was  made.  By  the  terms  of  the  contract 
the  defendants  were  allowed  foar  years  with- 
in which  to  remove  the  timber.  There  was 
no  provision  that  the  contract  was  not  to  be 
performed  within  a  year.  A  maximum  time 
was  fixed  in  which  the  contract  should  run; 
but  no  minimum  time  was  prescribed  requir- 
ing the  contract  to  run  for  a  space  exceed- 
ing one  year.  To  bring  the  contract  within 
the  statute,  it  must  appear  from  the  contract 
itself  that  it  was  not  to  be  performed  within 
a  year.  Thouvenin  v.  Lea,  26  Tex.  614;  Len- 
nard  v.  Texarkana  Lumber  Company,  46  Tex. 
Cav.  App.  402,  94  S.  W.  383;  Clark  v.  Reese, 
26  Tex.  Civ.  App.  622,  64  S.  W.  783;  Railway 
Co.  V.  Wood,  88  Tex.  101,  80  S.  W.  859,  28 
L.  R.  A.  526;  Warner  v.  T.  &  P.  Ry.  Co., 
164  U.  S.  418,  17  Sup.  Ct.  147,  41  L.  Ed.  495. 

Our  conclusion  that  standing  timber  is 
realty,  and  that  a  verbal  sale  thereof  which 
does  not  contemplate  its  Immediate  removal 
is  in  contravention  of  the  statute  of  frauds, 
settles  this  appeal  adversely  to  the  appel- 
lants; and  the  judgment  of  the  court  below 
must  therefore  be  affirmed,  and  it  has  been 
BO  ordered. 

Affirmed. 


JACKSON  et  al.  v.  BLAIR. 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

March  26,  1914.    Rehearing  Denied 

April  16,  1914.) 

1.  Pleadinq  (S  248*)— Tbiai,  Aimndmkrt  — 
New  Cmxjbb  of  Action. 

Where  a  broker  sued  for  commissiong  for 
sellinK  a  ranch  on  an  express  contract  to  pay 
him  the  balance  of  the  price  above  $20,000,  al- 
leging that  be  sold  the  ranch  for  $25,000,  a 
trial  amendment  setting  up  a  claim  on  a  quan- 
tum meruit  stated  a  new  cause  of  action,  and 
was  not  authorized  under  Rev.  St.  1911,  art. 
1824,  providing  that  amendments  to  pleadings 
must  be  filed  under  leave  of  court  before  the 
parties  announce  ready  for  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  686,  687,  689-706,  708%,  709; 
Dec  Dig.  §  24a*] 

2.  Bbokebb  (g  82*)— Action  tob  Comkibbiors 
—Pleading  and  Proof— Vabiance. 

Plaintiff,  a  broker,  sued  for  commissions 
on  the  sale  of  a  ranch,  alleging  an  express  con- 
tract to  pay  him  the  balance  of  the  price  over 
$25,000,  and  that  he  procured  an  enforceable 
contract  for  the  sale  of  the  ranch  for  $25,000; 
that  he  was  the  procuring  cause  of  the  sale, 
and  was  entitled  to  his  commissions,  whether 
the  title  to  certain  sections  of  the  ranch  failed 
or  not  At  the  trial  he  testified  that  he  knew 
before  he  undertook  to  sell  the  land  that  he 
must  sell  the  entire  ranch,  indluding  the  sec- 
tions to  which  the  title  was  defective,  and  that, 
unless  the  title  to  those  sections  could  be  clear- 
ed, the  ranch  could  not  be  sold  for  the  price. 
Held,  that  plaintiff  did  not  prove  the  case  alleg- 
ed, and  was  therefore  not  entitled  to  recover 
anything  for  his   services. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  Sf  101-103;   Dec  Dig.  f  82.*] 

Appeal  from  District  Court,  Pecos  County ; 
W.  O.  Douglas,  Judge. 


Action  by  defendant  W.  S.  Blair  against 
H.  M.  and  O.  B.  Jackson.  JudgmeDt  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  rendered. 

J.  F.  Woodson,  of  El  Paso,  and  Howell 
Johnson  and  John  R.  Storms,  both  of  Ft 
Stockton,  for  appellants.  J.  D.  Martin  and 
W.  Van  Sickle,  both  of  Alpine,  and  Geo. 
Thurmond,  of  Dei  Ulo,  for  appellee. 

UARPEU,  C.  J.  This  suit  was  brought  by 
W.  S.  Blair  against  H.  M.  and  O.  B.  Jackson, 
in  wlilch  the  appellee  sought  to  recover  the 
sum  of  $5,000  upon  an  express  contract  that 
he  was  to  receive  from  the  sale  of  the  INK 
ranch  all  over  the  sum  of  $20,000  for  which 
the  ranch  might  be  sold;  said  Blair  being 
a  real  estate  broker,  and  the  appellants,  H. 
M.  and  O.  B.  Jackson,  being  the  owners  of 
the  ranch. 

The  appellants  entered  Into  an  enforceable 
contract  for  the  sale  of  the  ranch  to  one  Dr. 
J.  P.  Sparks  about  the  8th  day  of  December, 
1909,  for  the  sum  of  $26,000.  At  the  time 
of  the  signing  of  the  contract,  about  6% 
sections  of  the  land  were  in  controversy  in 
reference  to  the  title.  Simultaneously,  and 
in  the  same  contracts  made  between  the 
Jacksons  and  Sparks,  It  was  agreed  that  the 
sum  of  $7,000  of  the  consideration  of  $25,- 
000  should  not  be  paid,  unless  the  title  to  the 
6%  sections  of  land  was  cleared  by  the 
3a.ckaona. 

Appellee  sued  for  the  sum  of  |5,000,  bas- 
ing his  recovery  upon  a  contract  Uiat  he  was 
to  receive  all  over  the  sum  of  $20,000  for 
which  the  ranch  should  be  sold.  The  appel- 
lants answered  in  substance  that,  if  any 
contract  was  made  by  and  between  plaintiff 
and  defendants,  at  the  time  of  making  the 
contract  for  commissions  on  the  ranch,  that 
the  plaintiff  was  informed  by  defendants 
that  the  title  to  6%  sections  of  the  land  was 
In  controversy,  and  that  they  would  only 
make  contract  with  the  plaintiff  on  the  con- 
sideration that  he  should  receive  all  over 
$20,000  which  he  might  be  able  to  sell  the 
ranch  for,  and  no  consideration,  unless  it 
brought  over  this  sum. 

After  the  evidence  was  all  in,  the  court 
permitted  appellee  to  file,  over  the  objec- 
tions of  appellants,  a  trial  amendment  In 
which  he  alleged  that  any  defect  in  title  to 
any  of  the  lands  was  not  caused  by  plain- 
tiff; that  the  defects  were  known  to  de- 
fendants, and,  notwithstanding  the  defects, 
plaintiff  was  employed  by  defendant  to  find 
a  purchaser,  which  he  did,  and  the  lands 
were  sold  for  $25,000;  that  it  was  not  his 
fault  title  failed;  that  a  contract  of  sale 
was  executed  to  purchaser  found  by  him, 
who  was  ready  and  able  to  take  the  proper- 
ty; therefore  he  was  entitled  to  the  $5,000 
agreed  upon;  and  in  second  count  set  up  a 
recovery  upon  the  plea  of  quantum  meruit, 
5  per  cent  being  reasonable  value  of  serv- 
ices.   The  jury  returned  a  verdict  for  the 
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Bum  of  $980,  $80  of  wblcti  was  afterwards 
remitted  by  tbe  appellee.  Defendants  In 
due  time  lUed  motion  for  new  trial,  which 
was  overruled,  and  In  open  court  gave  notice 
of  appeal. 

AppeUee,  W.  8.  Blair,  testified  to  the  fol- 
lowing facts,  uiwn  which  he  relies  for  a  re- 
covery in  this  cause:  "H.  M.  Jackson  was  at 
my  house,  and  I  asked  him  with  regard  to 
the  price  that  we  should  fix  for  It,  and  he 
priced  it  to  me  at  $25,000,  and  agreed  that 
I  should  have  a  commission  of  whatever  the 
ranch  brought  over  $20,000.  I  asked  him  to 
designate  the  sections  and  their  numbers, 
and  he  told  me  that  he  bad  16%  sections  of 
land.  I  got  the  map,  and  he  pointed  them 
out  to  me.  I  accepted  tbe  proposition.  In 
November,  19U9,  1  met  Or.  Sparks,  who  told 
me  that  he  wished  to  buy  a  ranch.  I  show- 
ed bim  Mr.  Jackson's  ranch,  and  I  got  Jack- 
son over  the  telephone  and  told  him  that  I 
had  buyers  with  me.  We  met  Mr.  Jackson  at 
Monahans,  and  I  introduced  them.  •  •  • 
[Otlter  matters  leading  up  to  the  sale.]  The 
price  of  tbe  I  N  K.  ranch  made  to  Dr.  Sparks 
was  $26,000,  and  he  was  willing  to  give  it, 
and  afterwards  entered  into  a  written  con- 
tract in  March,  1910.  I  knew  tiiat  Le  Fever 
was  dalming  6%  sections  of  the  ranch,  and 
that  they  were  a  part  of  what  I  was  selling. 
I  told  Dr.  Sparks  that  there  was  some  trou- 
ble about  these  sections.  I  told  him  that  tbe 
Jacksons  thought  they  could  recover  them, 
and  that  1  did  too.  Yes;  I  knew  before  I 
undertook  to  sell  the  land  that  I  must  sell 
tbe  entire  ranch,  Including  the  6%  sections 
in  dispute,  for  more  than  $20,000  before  I 
was  entitled  to  any  .commission.  I  under- 
stood that  unless  these  6%  sections  could  be 
cleared  up  In  titie  that  the  ranch  could  not 
be  sold  for  $25,000.  There  was  nothing  said 
by  Mr.  Jackson  In  regard  to  reduction  of 
price  In  case  of  failure  of  titie  to  any  paft 
of  the  land." 

Briefly  stated,  api)elIaDt's  four  assignments 
of  error  charge  that  the  court  erred  (a)  in 
permitting  appellee  to  file  trial  amendment 
after  all  the  evidence  was  in,  under  the  orig- 
inal pleadings,  setting  up  a  claim  of  quan- 
tum meruit;  (b)  in  permitting  appellee  to 
testify  to  the  reasonable  value  of  the  serv- 
ices performed  when  the  evidence  showed 
that,  if  he  had  a  contract  as  real  estate 
agent  to  sell  the  lands,  It  was  an  express 
contract  that  be  should  sell  the  entire  ranch 
for  more  than  $20,000,  and  that  his  com- 
pensation for  services  was  to  be  all  over 
that  amount  which  the  ranch  in  Its  entirety 
should  bring. 

[1]  In  the  matter  of  allowing  amendments 
to  pleadings,  pending  a  trial,  to  meet  the 
proof,  the  courts  of  the  state  have  establish- 
ed the  rule  (interpreting  that  portion  of  arti- 
cle 1824,  Rev,  Civil  Stat.  1911,  which  reads: 
"All  amendments  to  pleadings    »    •     •    must 

*  •    •    be    filed     under    leave    of    court 

•  •    •    before  the  parties  announce  ready 


for  trial")  that  the  trial  judge  should  allow 
the  amendment,  if  it  appears  that  the  new 
matter  to  be  pleaded  was  not  known  to  the 
party  when  he  filed  his  pleadings,  and  that 
it  raises  no  new  Issue  In  the  case,  and  that, 
to  meet  the  ends  of  Justice,  the  amendment 
is  necessary.  Gwlnn  v.  O'Daniel  et  al.,  5 
Tex.  Civ.  App.  112,  23  S.  W.  860.  It  cannot 
be  said  that  plaintiff  did  not  know  about  the 
new  matter  pleaded,  and  that  it  raises  a 
new  issue  there  can  be  no  question,  so  It 
was  error  for  the  trial  court  to  permit  the 
trial  amendment  to  be  filed. 

[2]  It  matters  not  whether  it  was  error 
to  permit  the  amendment  to  be  filed,  for  a 
proper  construction  of  the  contract  as  tes- 
tified to  by  the  appellee  quoted  above  would 
not  permit  blm  to  recover  under  either  of 
his  pleadings. 

While  he  pleads  that,  if  he  was  the  pro- 
curing cause  of  the  sale,  he  was  entitled  to 
his  compensation,  whether  the  title  to  the 
6%  sections  failed  or  not,  be  testified  that 
be  knew  before  he  undertook  to  sell  the  land 
that  he  must  sell  the  entire  ranch,  including 
the  6%  sections,  for  more  than  $20,000  be- 
fore be  was  entitled  to  any  commissions,  and 
that,  unless  the  6%  sections  could  be  cleared 
up,  the  ranch  could  not  be  sold  for  tbe  price. 
He  therefore  did  not  prove  bis  case  as  he  al- 
leged it;  therefore  he  is  not  entiUed  to  re- 
cover anything  for  his  services. 

The  cause  is  therefore  reversed  and  ren- 
dered for  appellant. 

Mckenzie,  J.,  did  not  sit  in  this  case. 


J0NES  V.  MYERS  et  al. 
(Court  of  Civil  Appeals  of  Texas.     Dallas. 
April  4,  1914.) 
Davaoes    ({    228*)— Habuuess    Ebrob— Ad- 
mission OF  Evidence. 

Any  error  in  admitting  testunony  and  re- 
fusing charges  as  to  an  item  of  $21.60  were 
hamless,  where  such  item  was  remitted  by  ap- 
pellee. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  a  576-579;  Dec.  Dig.  f  228.*] 

Appeal  from  Van  Zandt  County  Court;  G. 
Lh  Stanford,  Judge. 

Action  by  Fletcher  Jones  against  Elijah 
and  Sam  Myers.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

T.  R.  Yantls,  of  Canton,  for  appellant  L. 
Davidson  and  BC  O.  Sanders,  both  of  Canton, 
for  appellees. 

RAINEY,  C.  J.  Suit  by  appellant  against 
appellees  to  recover  on  a  promissory  note 
a^d  to  foreclose  a  mortgage.  Appellees  plead 
payment  of  tbe  note,  and,  in  addition,  $21.50 
over  and  above  the  amount  of  the  note.  A 
trial  resulted  in  a  judgment  in  favor  of  ap- 
pellees for  $21.50^  which  was  remitted,  and 
appellant  prosecutes  this  appeaL 
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Two  of  ftppeUant'B  Rsslgnmenta  relate  to 
the  court's  action  In  admitting  teBtimony 
and  refasing  a  Bpe<dal  cbarge,  wUch  per- 
tains to  the  Item  of  $21.60.  As  that  amount 
fras  remitted  by  appellant,  the  assignments  are 
without  merit  The  other  assignments  com- 
plain of  the  suffldency  of  the  evidence  to 
support  the  Judgment. 

The  evidence  shows  that  the  note  was  paid 
off  and  discharged. 

There  is  no  error  in  the  judgment,  and  It 
Is  affirmed. 


KLIITH  Y.  LANE,  State  Comptroller. 
(Conrt  of  Civil  Appeals  of  TezaSk    San  Antonio. 

April  1,  1914.)  ^ 
Intoxicatino  Liquobs  (|  108*)— Ijicen8b&- 

ACnON  TO  ReINSTATB— EVIDENCE. 

The  trial  of  a  suit  in  the  district  court 
against  the  State  Comptroller  to  reinstate  a 
liquor  license  canceled  by  him  on  evidence  tak- 
en before  a  notary  public  is  de  novo,  so  that  ev- 
idence in  addition  to  that  taken  before  the  no- 
tary is  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §{  116-118;  Dec.  Dig.  | 
lOi.*! 

Error  to  District  Court,  Guadalupe  Ooaa- 
ty;  M.  Kennon,  Judge. 

Suit  by  Herman  Kluth  against  W.  P.  Lane, 
State  Comptroller.  Judgment  for  defendant, 
and  plaintlfl  brings  error.  Reversed  and  re- 
manded. 

H.  E.  Short,  H.  H.  Wdnert,  and  P.  B. 
Campbell,  all  of  Seguin,  for  plaintiff  in  error. 

CARL,  J.  On  March  6,  1913,  defendant  in 
error,  W.  P.  Lane,  Comptroller  of  the  state 
of  Texas,  rescinded  and  canceled  the  retail 
malt  liquor  dealer's  license  of  Herman  Kluth, 
plaintiff  in  error.  The  license  was  canceled 
by  the  Comptroller  upon  the  return  of  evi- 
dence taken  before  J.  S.  Slaughter,  a  notary 
public  in  and  for  Guadalupe  county,  in  pur- 
suance of  section  0,  c.  17,  of  the  Acts  of  the 
Thirty-First  Legislature  (1st  Ex.  Sess,).  Sub- 
sequent to  the  cancellation  of  the  license,  on 
May  2,  1913,  plaintiff  in  error  filed  suit,  as 
the  aggrieved  party,  in  the  district  court  of 
Guadalupe  county  to  reinstate  said  license, 
and  upon  the  trial  of  the  cause  the  record 
evidence  taken  before  J.  S.  Slaughter,  justice 
of  the  peace  for  precinct  No.  6,  Guadalupe 
county,  on  February  5,  1913,  was  introduced. 
The  court  refused  to  permit  the  Introduction 
of  any  evidence,  except  that  taken  before  the 
justice  of  the  peace  and  notary  public  on 
February  5,  1913,  and  upon  the  Introduction 
of  said  record  evidence,  which  was  conflict- 
ing as  to  a  violation  of  the  law  by  Kluth,  the 
court  instructed  the  Jury  to  return  a  verdict 
for  defendant  In  error,  W.  P.  Lane.  This 
was  done,  and  Kluth  has  brought  the  case 
here  on  writ  of  error. 

Kluth  was  charged  with  having  had  his 
saloon  open  on  Sunday,  August  11,  1912,  as 
well  as  upon  September  15,  1912.     In  the 


hearing  before  th.e  justice  of  the  peace,  the 
Comptroller  had  various  witnesses  introduc- 
ed, some  of  whom  testified  that  they  saw 
the  saloon  open  on  the  Sundays  about  which 
complaint  is  made,  but  Kluth  himself  testified 
that  he  did  not  have  the  saloon  open,  and 
proved  by  various  parties  they  had  never 
seen  the  saloon  open  on  Sunday.  In  the 
trial  in  the  district  court,  the  plaintiff  In 
error  attempted  to  introduce  other  evidence, 
especially  his  bartender,  by  whom  he  offered 
to  show  that  on  the  day  mentioned  he  did 
not  have  his  saloon  open;  but  the  trial  court 
declined  to  hear  any  evidence  except  that 
taken  at  the  aforesaid  hearing,  and,  since 
the  conrt  held  that  same  did  not  show  an 
abuse  of  discretion  by  the  Comptroller,  the 
peremptory  instruction  aforesaid  was  given 
and  the  Jury  complied  with  same. 

The  trial  court  was  evidently  of  the  opin- 
ion that  the  Legislature,  in  passing  the  law 
first  above  mentioned,  intended  that  the  dis- 
trict court  should  only  have  the  power  to 
determine  whether  the  Comptroller  had  abus- 
ed his  discretion  or  had  acted  in  an  arbitrary 
manner  in  canceling  sudi  license.  Judgment 
was  rendered  in  this  cause  on  May  2,  1913, 
and  the  case  "of  Lane  v.  Hewgley,  156  S.  W. 
911,  had  not  then  been  decided,  nor  the  still 
later  case  of  I^ane  v.  Chappell,  169  S.  W.  906. 
In  the  Hewgley  Case,  supra.  Chief  Justice 
Ply  said :  "However,  we  are  of  opinion  there 
is  nothing  In  the  statute  authorizing  the 
suit  against  the  Comptroller  that  indicates 
that  the  court  should  hear  only  the  evidence 
taken  by  the  Comptroller.  The  law  in  many 
Instances  would  offer  no  redress  if  the  evi- 
dence was  confined  to  the  testimony  taken  by 
or  for  the  Comptroller." 

Again,  in  the  Chappell  Case,  supra.  Chief 
Justice  Pleasants  holds  that  an  action  like 
this  is  a  dvll  suit,  and  says:  "Being  a 
'cause  of  action,'  as  that  term  is  used  in  the 
section  of  the  Constitution  above  cited,  the 
procedure  provided  for  the  trial  of  dvll  ac- 
tions in  the  district  court  would  be  applica- 
ble, and  it  was  not  necessary  for  the  Legis- 
lature, in  authorizing  the  suit,  to  make  any 
special  provision  as  to  the  method  of  proce- 
dure in  such  suit  If  the  suit  be  regarded  as 
a  special  proceeding,  the  article  before  quot- 
ed expressly  confers  upon  the  district  court 
Jurisdiction  of  the  subject-matter  of  the  suit 
and  of  the  parties,  and  if  the  procedure  pro- 
vided for  the  trial  of  ordinary  causes  of 
action  was  not  applicable,  or  sufficient  for 
this  proceeding,  the  district  court  would  be 
authorized  to  adopt  such  rules  of  procedure, 
not  inconsistent  with  the  Constitution  and 
statutes  of  this  state,  as  might  be  necessary 
to  properly  try  and  determine  the  Issues 
raised  by  the  suit  Ashford  v.  Goodwin,  103 
Tex.  491,  131  S.  W.  535,  Ann.  Cas.  1913A, 
699." 

The  assignment  was  made  In  that  case  that 
the  district  court  had  no  power  to  do  any- 
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thing  except  review  the  action  of  the  Comp- 
troller In  revoking  the  Ucense,  and  conld  not 
enter  into  a  trial  de'  novo,  "for  the  purpose  of 
determining  whether  the  plaintiff  In  the  anlt 
has  violated  the  conditions  of  bis  bond  as 
foand  by  the  Comptroller." 

"We  do  not  think  the  statute  should  be  so 
construed.  It  gives  a  cause  of  action  to  the 
person  whose  license  has  been  forfeited  by 
the  Comptroller,  not  a  right  of  appeal  or 
review  by  the  district  court.  It  confers  upon 
the  district  court  Jurisdiction  to  try  the  suit 
brought  to  reinstate  the  license,  and  in  such 
trial  its  authority  is  not  limited  to  a  deter- 
mination of  the  question  of  whether  the  ac- 
tion of  the  Comptroller  was  arbitrary;  but 
the  court  should  determine,  from  all  the  evi- 
dence adduced,  whether  the  plaintiff  has  vio- 
lated the  conditions  of  his  bond,  and  in  decid- 
ig  this  question  is  not  bound  by  the  rule 
whl(4i  requires  an  appellate  court  to  sustain 
the  judgment  of  the  lower  court,  If  there  Is 
evidence  sufficient  to  support  such  Judgment 
In  the  case  of  Lane  v.  Hewgley,  156  S.  W. 
911.  the  Court  of  Civil  Appeals  for  the  Fourth 
District  holds  that,  upon  the  trial  of  a  suit 
of  this  kind  In  the  district  court,  evidence 
other  tlian  that  upon  which  the  Comptroller 
acted  might  be  heard  and  considered  by  the 
court  If  this  holding  is  correct.  It  necessari- 
ly follows  that  the  trial  in  the  district  court 
is  not  confined  to  a  determination  of  whether 
the  evidence  heard  by  the  Comptroller  was 
sufficient  to  sustain  his  findings :  but  the  dis- 
trict court  must  determine  for  Itself  from 
all  the  evidence  whether  the  plaintiff's  li- 
cense was  properly  forfeited." 

Since  even  the  evidence  taken  on  behalf 
of  the  Comptroller  was  conflicting  on  the 
main  issue,  and  since  the  courts  have  held 
that  the  trial  in  the  district  court  is  not  lim- 
ited to  the  testimony  taken  before  the  notary 
public,  but  that  it  should  be  a  trial  de  novo, 
this  cause  will  be  reversed  and  remanded. 

The  right  of  trial  by  Jury  is  vouchsafed 
by  the  Constitution  with  the  assurance  that 
It  shall  remain  Inviolate,  and,  when  the  Iieg- 
islature  provided  a  method  of  ex  parte  pro- 
ceedings for  gathering  information  necessary 
for  the  Comptroller's  guidance.  It  was  not 
Intended  that  the  right  of  trial  by  Jury  should 
be  destroyed.  If  a  Jury  should  only  be  per- 
mitted to  pass  upon  the  question  of  whether 
the  Comptroller  had  acted  in  an  arbitrary 
manner  or  had  abused  his  discretion,  and  at 
the  same  time  were  limited  to  the  testimony 
taken  upon  such  hearing,  at  the  Instance  of 
the  Comptroller,  the  boasted  right  of  trial 
by  Jury  is  an  Iridescent  dream.  We  do  not 
believe  that  the  Legislature  intended  any 
such  radical  departure  from  our  ancient  land- 
marks, and,  if  that  was  the  intention,  it  can- 
not be  done  now,  and  it  is  to  be  hoped  the 
time  may  never  come  when  it  may. 

We  think  the  court  erred  in  refusing  to 
hear  other  evidence,  and  in  giving  a  peremp- 


tory instmctlou  for  defendant  In  error.  The 
other  matters  complained  of  will  doubtless 
not  occur  on  another  triaL 

Judgment    reversed,    and    the    cause    re- 
manded. 


INTERNATIONAL  &  G.  N.  R.  CO.  v. 
WALTEKS. 

(Court  of  Civil   Appeals  of  Texas.     San  An- 
tonio.    March  4,  1914.     Rehearing 
Denied  April  15,  1914.) 

1.  Mabteb  Awn  Sebvant  (§  286*)— Action  foe 
lifJUBiES— Question  roa  Juby. 

In  a  car  repairer's  action  for  injuries  by 
being  struck  by  an  engine,  Mid,  on  the  evidence, 
that  the  question  whether  defendant's  employes 
knew  that  plaintiff  was  ignorant  of  the  ap- 
proach of  the  engine  was  for  the  jury. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  1001,  1006,  1008,  1010- 
1015,  l6l7-1033,  1036-loS,  1044,  1046-1050; 
Dec.  Dig.  I  286.*] 

2.  Mastkb  and  Sebvant  (S  286*)— Aonow  fob 
Injubiks— Question  fob  Jubt. 

In  a  car  repairer's  action  for  injuries  by 
Iwing  struck  by  an  engine  when  be  jumped  from 
a  car  on  a  parallel  track,  held,  under  the  evi- 
dence, a  question  for  the  jury  whether  the  train- 
men could  liave  foreseen  that  plaintiff  would 
probably  jump  from  the  car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1001,  1006,  1008,  1010- 
1015,  ldl7-1083,  1086-1042,  1044,  1046-1050; 
Dec.  Dig.  S  286.*] 
8.  Masteb   and   Sebvant  (|   278»)  — Action 

FOB  InJUBIBS— SUFFICIKHCT  OF  BVinENCB. 

In  a  car  repairer's  action  for  injuries  caus- 
ed by  being  struck  by  an  engine  on  an  adjoining 
track  when  he  jumped  from  a  car,  evidence  held 
sufficient  to  support  a  finding  that  those  in 
charge  of  the  engine  should  have  foreseen  that, 
when  plaintiff  should  jump  off,  he  would  be  in 
close  proximity  to  the  engine,  and  might  step 
in  front  thereof,  if  ignorant  of  its  approach. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  954,  956^958,  900-969, 
971,  ore,  977;    Dec  Dig.  §  278.*] 

4.  Evidence  (8  6*)— Judioiax  Noticb— Mat- 

tebs  of  Common  Knowledge. 

Courts  can  take  judicial  notice  that  engines 
and  cars  extend  outside  the  rails  upon  which 
they  run ;  it  being  a  matter  of  common  knowl- 
edge. 

lEd.    Note.— For   other  cases,   see    Evidence, 
Cent  Dig.  t  4;    Dec.  Dig.  {  5.*] 
6.  APPEAt  AND  Ebbob  (J  1170*)— Revebsal— 

Tecunicai.  Ebbobs. 

Where  the  substantial  and  final  issues  were 
submitted  to  the  jury  and  found  adversely  to 
the  complaining  party,  any  errors  in  submitting 
the  minor  details  should  not  cause  a  reversal 
of  the  case  under  Court  of  Civil  Appeals  rule 
62a  (49  S.  W.  x). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  40S2,  4066,  mS,  4098, 
4101.  4454,  4640-4545 ;  Dec.  Dig.  |  1170.*] 

On  second  motion  for  rehearing.    Affirmed. 
For  former  opinion,  see  161  S.  W.  916. 

MOURSUND,  J.  Becanse  of  the  additional 
fact  found  by  us  on  motion  for  rehearing,  we 
have  entertained  and  considered  a  second 
motion  for  rehearing,  which  presents  appel- 
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lee's  contentlonB  based  upon  such  additional 
finding. 

[1-1]  No  brief  was  filed  by  appellee  in  tUs 
case,  and  consequently  no  objection  was  made 
to  the  consideration  of  the  assignment  of  er- 
ror sustained  by  us  until  upon  motion  for 
rehearing.  The  objection  came  too  late,  but 
It  must  be  admitted  that  the  only  proposi- 
tion submitted  under  the  assigimient  was  en- 
tirely too  generaL  The  assignment  complains 
of  the  charge.  No  objections  are  stated  In 
the  assignment  The  proposition  is  to  the 
effect  that,  as  to  some  four  or  five  matters, 
the  charge  submits  issues  not  supported  by 
evidence.  The  four  or  five  issues  referred  to 
as  not  supported  by  evidence  are  pointed  out 
in  the  statement  and  argument  as  follows: 
(1)  That  those  in  charge  of  the  engine  knew 
of  plaintiff's  position  on  the  car.  (2)  That 
they  knew  plaintiff  was  probably  ignorant  of 
the  approach  of  the  engine.  (3)  That  they 
could  have  foreseen  that  plaintiff,  under  the 
circumstances,  would  probably  Jump  from 
the  car.  (4)  That  they  had  knowledge  of 
such  facts,  that  they  could  have  foreseen 
that  plaintiff  would  probably  run  across  the 
track.  (6)  That  he  would  run  across  the  track 
in  such  a  way  that  b^  would  be  exposed  to 
danger  of  being  struck  by  the  engine.  We 
have  heretofore  held  that  the  first  contention 
is  not  well  taken.  As  to  the  second  ground 
of  insufildency  above  alleged,  it  may  be  said 
that  the  operation  of  running  back  for  water 
was  not  a  usual  or  customary  one,  though 
it  Is  dedudble  from  plalntifTs  own  testimony 
that  he  knew  it  was  sometimes  done,  but 
even  then,  as  is  shown  by  the  roadmaster's 
testimony,  it  was  uncertain  upon  which  of  the 
many  tracks  the  engine  would  go  back. 
Plaintiff  mounted  the  cars  upon  a  curve,  and 
kept  his  back  turned  towards  the  engine. 
While  the  rules  did  not  require  the  bell  to 
be  rung  in  the  yards,  plaintiff  testified  it  was 
the  custom  to  do  so  when  engines  were  mov- 
ing to  and  fro.  There  were  absolutely  no 
facts  upon  which  the  crew  could  predicate  a 
belief  that  plaintiff  did  not  know  where  the 
engine  was,  and,  under  the  circumstances,  we 
think  that  we  were  in  error  in  holding  that 
the  facts  were  such  that  a  Jury  could  not 
find  that,  by  exercising  ordinary  care,  the 
crew  would  know  that  plaintiff  probably  did 
not  know  the  engine  was  coming  down  track 
2.  Plaintiff  had  his  back  turned  to  the  en- 
gine, and,  if  the  circumstances  reasonably  in- 
dicated to  those  In  charge  of  the  engine  the 
probability  of  his  not  knowing  the  engine  was 
coming  down  track  2,  they  were  not  author- 
ized to  speculate  on  whether  he  knew  or  did 
not  know  such  fact  If  it  reasonably  appear- 
ed that  plaintiff  was  ignorant  of  the  approach 
of  the  engine,  the  signals  should  have  been 
given.  Then  the  presumption  may  be  indulg- 
ed that  they  will  be  heeded.  Railway  v.  Har- 
Tln,  54  S.  W.  632;  Railway  t.  Smith,  62  Tex. 
254.  We  conclude,  after  further  considera- 
tion, that  the  third  is  without  merit  The 
crew  knew  plaintiff  was  an  in£S>ector  riding 


down  to  Inspect  cars,  and  would  natnraUy  ex- 
pect Mm  to  Jump  off  either  after  the  cars 
struck  the  others  or  Just  before.  He  Jumped 
off  Just  before  they  struck,  and,  we  think, 
regardless  of  any  anticipation  of  danger  to 
him  by  his  remaining  on  the  cars,  the  engine 
crew,  in  the  exercise  of  ordinary  care,  would 
anticipate  that  he  might  Jump  off  before  the 
cars  collided  with  the  others,  either  to  avoid 
the  shock  or  to  begin  inspecting  the  cars  be- 
hind the  one  he  was  riding  upon.  We  stiU 
think  the  facts  were  not  such  as  to  require 
them  to  foresee  that  plaintiff  would  probably 
run  across  the  track ;  but  We  think  the  evi- 
dence was  sufilcient  to  Justify  the  Jury  in 
finding  that  those  in  charge  of  the  engine 
should  have  foreseen  that,  when  plalntl3 
Jumped  off,  he  would  be  in  close  proximity  to 
track  2,  and  might  step  upon  said  track,  if 
Ignorant  of  the  approach  of  the  engine.  The 
distance  between  the  two  tracks  was  ten  feet 
Courts  can  take  Judicial  notice  of  the  fact 
that  engines  and  cars  extend  outside  the 
rails  upon  which  they  run.  It  is  a  matter  of 
common  knowledge.  Railway  v.  Mertink, 
102  S.  W.  155.  If  these  cars  extend  out,  say, 
two  feet,  and  plaintiff's  body  covered  a  foot 
or  a  foot  and  a  half,  he  would  have  a  fairly 
small  space  in  which  to  alight  He  would 
naturally  alight  two  or  three  feet  from  the 
cars,  and  would  be  close  to  where  the  engine 
would  pass.  If  a  person  was  standing  that 
close  to  the  track  with  his  back  turned  to  the 
engine  crew,  it  might  become  necessary.  In 
the  exercise  of  ordinary  care,  to  warn  him 
to  keep  lilm  from  stepping  too  close  or  upon 
the  track.  In  Railway  v.  Wininger,  151  S.  W. 
586,  It  was  held  that  a  conductor  who  saw 
persons  walking  along  the  right  of  way,  and 
knew  that  a  public  crossing  was  blocked,  was 
chargeable  with  knowledge  that  such  per- 
sons might  attempt  to  cross  said  cars  at  the 
first  opening  between  the  same,  and,  in  at- 
tempting to  do  so,  would  be  in  a  posdtlon  of 
danger,  and  it  was  his  duty  to  keep  a  look- 
out in  that  direction  before  giving  a  signal 
for  the  movement  of  such  cars.  So  in  this 
case,  knowing  that  plalntlif  was  going  to 
alight  in  snch  close  vicinity  to  the  track 
that  his  momentum  might  carry  him  Into 
danger,  or  that  he  might  inadvertently  step 
into  danger  after  alighting,  it  may  have  been 
necessary  that  those  in  charge  of  the  engine, 
in  the  exercise  of  ordinary  care,  should  give 
signals  to  warn  him  of  the  engine's  approach. 
The  fifth  contention  is  without  merit  If 
they  could  be  required  to  anticipate  that 
plaintiff  would  come  close  to  or  upon  the  track, 
they  would  anticipate  that  he  might  do  so 
at  a  time  when  it  would  be  dangerous.  The 
engine  was  gaining  upon  the  kicked  cars,  and 
they  are  bound  to  have  known  it  would  be 
close  to  him  when  he  alighted,  if  he  alighted 
close  to  the  place  where  the  stationary  cara 
were. 

We  have  come  to  the  conclusion  that  th& 
evidence  will  support  the  verdict,  and  that 
the  errors  in  the  charge  complained  of  re- 
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qolied  of  pUdntiff  too  great  a  burden  of 
proof,  but  could  not  have  Injured  appellant, 
and  that  the  substantial  and  final  Issue  of 
whether  the  employes  failed  to  give  signals, 
and  whether  it  was  negligence  to  fall  to  do 
80,  and  whether  such  negligence  caused  plain- 
tiff's Injuries,  harlng  been  submitted  and 
found  favorably  to  appellee  by  the  Jury,  the 
errors,  If  any,  in  submitting  the  minor  details 
should  not  cause  a  reversal  of  the  case.  Rule 
62a  for  CourtH  of  Qvil  Appeals  (149  S.  W. 
X) ;  Railway  v.  Allen,  35  Tex.  av.  App.  856, 
80  S.  W.  240 ;  Johnson  v.  Railway,  45  Tex. 
av.  App.  146,  100  S.  W.  208. 

All   assignments   are  overruled,  and   the 
Judgment  affirmed. 


ST.  IXDUIS,  S.  r.  &  T.  RY.  CO.  v.  WALL. 

(Court  of  Civil  Appeals  of  Texas.     Amaiillo. 

March  14,  1914.    Rehearing  Denied 

AprU  11,  1914.) 

1.  Trial  (|  340»)— VKanicT— Dibection. 

Where,  in  an  action  for  damages  to  a  ship- 
ment of  cattle,  the  jury's  findings  showed  that 
tbe  verdict  had  been  rendered  for  too  great  an 
aiDonnt  only  by  a  mistake  in  computation,  the 
coart  was  not  required  to  either  set  the  ver- 
dict aside  or  render  judgment  for  the  amount 
returned,  but,  the  facts  as  to  the  number  of 
cattle  damaged  and  the  amount  of  depreda- 
tion having  been  agreed  on,  it  was  proper  to 
render  judgment  for  the  correct  amount. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  T95-799;  Dec.  Dig.  |  340.*] 

2.  Carriebs  (§  218*)— Transpobtation  or  Ani- 
mals—Notice OF  Injuries— Waiver. 

Where  defendant  carrier  had  notice  of 
plaintKTs  claim  for  damages  to  a  shipment  of 
cattle,  and,  through  its  agent,  conferred  with 
plaintiff  with  reference  to  the  claim,  the  agent 
promising  to  help  plaintiff  collect  it,  a  provi- 
rion  in  the  '^ritten  contract  of  shipment  for 
notice  in  writing  of  any  damages  sustained, 
within  91  days  after  delivery  of  the  cattle  was 
waived. 

[Bd.    Note. — For  other   cases,   see   Carriers, 
Cent  Dig.  H  674-696,  927,  928,  933-949;  Dec. 

Dig.  t  2fa*] 

3.  Tbiaz.  (I  357*)— Specxai.  FiNDiNoa— Cor- 

KECTION. 

In  an  action  for  damages  to  a  shipment  of 
cattle,  an  answer  to  a  special  interrogatory 
asliing  whether  there  was  a  written  contract 
between  plaintiff  and  defendant  on  the  shipment 
in  question  and  whether  it  was  the  one  intro- 
dnced  in  evidence  by  defendant,  that  "there  was 
a  contract  considered  for  transportation,"  was 
not  fatally  defective,  as  unresponsive  and  eva- 
sive, where  the  jnrjrs  answers  to  previous  in- 
terrogatories propounded  plainly  stated  that 
there  was  a  written  contract  between  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  aee  Trial  Cent 
Dig.  S  855;  Dec.  Dig.  f  357.  •] 

4.  Tbiai.  (j   216*)— iNSTRUcnoNB— Damages. 

Acta  83d  Leg;  c.  59,  art  1984— a,  amend- 
ing Rev.  St  1911,  e.  14,  tit  37,  provides  that 
in  submitting  special  issues,  the  court  shall 
submit  such  explanations  and  definitions  of 
legal  terms  as  shall  be  necessary  to  enable  the 
jniy  to  properly  pass  upon  and  render  a  verdict 
on  such  issues.  Held  that  under  such  section, 
where  a  case  is  submitted  to  the  jury  on  spe- 


cial issues,  it  is  not  necessary  that  the  court 
charge  on  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {  484;   Dec.  Dig.  f  216.*] 

5.   PUIADINO  (I  422*)  —  VERIlilCATIOIl  —  FAIL- 
URE  TO  VEBirr- WAIVER. 

Failure  to  verify  a  plea  of  failure  of  con- 
dderation  is  waived,  unless  objected  to  in  the 
trial  court  before. going  to  trial 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent  Dig.  §§  1414r-1417;    Dec  Dig.  |  422. •] 

Appeal  from  Hardeman  County  Court;  W. 
S.  Banister,  Judge. 

Action  by  E.  J.  Wall  against  tbe  St  Louis, 
San  Francisco  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Fires,  Decker  &  Clarke,  of  Quanah,  for 
appellant  M.  M.  Hankins  and  J.  C.  Mar- 
shall, both  of  Quanah,  for  appellee. 

HALL,  J.  This  Is  a  suit  by  the  apptilee 
against  tiie  appellant  filed  in  the  county  court 
of  Hardeman  county  for  damages  to  a  ship- 
ment of  cattle  from  Quanah,  Tex.,  to  Kansaa 
City,  Mo.  It  was  submitted  to  a  Jury  on 
iq)eclal  issues,  resnltlng  In  a  verdict  in  favor 
of  appellee  in  the  sum  of  $589.48. 

[1],  The  firat  assignment  of  error  Is  that 
tbe  court  erred  In  rendering  judgment  for 
1599.48,  when  the  finding  of  the  Jury  in 
reply  to  the  question,  "What  If  anything,  do 
you  think  plaintiff  has  been  damaged  by  tbe 
negligence  of  defendant?"  was,  "Seven  hun- 
dred and  forty-four  and  twenty-five  one  hun- 
dred dollars,"  appellant's  contention,  under 
tills  assignment,  la  the  court  was  bound  by 
this  finding,  and  should  have  either  set  the 
verdict  aside,  or  rendered  Judgment  for  $744.- 
26.  Upon  further  issues  submitted  to  the 
Jury,  tbey  found  that  the  shrinkage  per  head 
upon  tbe  grown  cattle  amounting  to  176  in. 
number,  was  30  pounds,  and  that  the  slirlnk- 
age  per  bead  of  the  17  calves  was  15  pounds ; 
that  the  market  value  of  the  cattle  on  tbe 
24th  day  of  March,  when  they  should  have 
reached  the  market  was  15-  cents  per  hun- 
dredweight higher  than  on  the  26tb,  when, 
they  reached  the  market  and  were  sold.  The 
court,  reciting  In  the  Judgment  that  it  ap- 
pearing by  an  agreement  and  stipulation  In 
writing  filed  by  the  attorneys  in  the  case  that 
the  account  sales  might  be  Introduced  for  the 
purpose  of  showing  the  weight  of  the  cattle 
and  the  price  at  which  they  were  sold,  pro- 
ceeded to  calculate  the  amount  of  damages, 
and  ascertained  that  the  Jury  had  made  a 
miscalculation.  The  court  then  entered  Judg- 
ment for  the  correct  amount,  based  upon  the- 
above  findings.  We  are  cited  by  appellant 
to  several  cases  which  hold  that  tbe  court 
cannot  in  rendering  Judgment  upon  special, 
findings,  refer  to  the  evidence  for  facts  up- 
on which  to  base  the  Judgment  but  is  confin- 
ed to  sucb  facta  as  appear  from  the  special 
verdict    It  was  not  necessary  for  the  court 
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to  submit  to  the  Jury  the  qnestlonB  of  the 
weight  of  the  cattle,  nor  the  price  at  which 
they  were  sold.  These  were  agreed  facts,  and 
the  court  properly  referred  to  them,  even 
though  there  had  been  no  finding  of  the  jury 
upon  such  issues.  Boyd  v.  Liefer,  144  Cal. 
336,  77  Pac  953;  Jennings  ▼.  Frazler,  46 
Or.  470,  80  Pac  1011. 

The  second  assignment  Is  that  the  court 
erred  In  not  giving  appellant's  peremptory  In- 
struction to  find  for  appellant  upon  the  terms 
of  the  written  contract  of  shipment  stipulat- 
ing that  appellant  should  give  notice  in  writ- 
ing, within  91  days  after  delivery  of  the  cat- 
tle, of  any  damages  sustained  by  him.  The 
Jury  found  that  the  cattle  were  loaded  by  de- 
fendant under  a  verbal  contract,  and  that 
there  was  no  new  consideration  moving  to 
plaintiff  as  an  Inducement  to  him  to  sign  the 
written  contract;  that  the  same  was  signed 
after  the  cattle  were  loaded,  and  no  time  was 
given  him  In  which  to  read  It,  but  that  it  was 
understood  between  the  parties  that  it  was 
signed  In  order  to  obtain  transportation  for 
the  caretalier  accompanying  the  shipment. 

[2]  The  Jury  further  found  that  the  stip- 
ulation for  notice  was  unreasonable,  and  that 
defendant  had  notice  of  plaintiff's  damages, 
and,  through  Its  agent,  conferred  with  ap- 
pellee with  reference  to  the  claim,  promising 
to  help  him  collect  It.  Under  these  findings, 
this  assignment  must  be  overruled,  and  the 
stipulation  must  be  held  to  have  been  waived, 
even  if  we  should  hold  It  reasonable.  What 
is  here  said  disposes  of  the  third  assign- 
ment also. 

[3]  Appellant's  fourth  assignment  urges 
the  proiwsltlon  that  Judgment  cannot  be  ren- 
dered upon  the  Jury's  findings  where  an  an- 
swer to  a  special  Issne  submitted  to  them  on 
a  material  Issue  In  the  case  Is  vague,  uncer- 
tain, unresponsive,  and  evasive,  and  when 
it  cannot  be  determined  definitely  what  the 
answer  is.  This  assignment  Is  predicated  up- 
on the  following  question  and  answer:  "Was 
there  a  written  contract  between  plaintiff 
and  defendant  on  the  shipment  in  question, 
and  was  It  the  one  introduced  in  evidence  by 
defendant?"  To  which  the  Jury  answered: 
"There  was  a  contract  considered  for  trans- 


portation."  If  there  is  anything  uncertain 
in  this  answer,  it  Is  rendered  certain  by  the 
answers  of  the  Jury  to  previous  questions 
propounded  to  them,  in  which  they  state  plain- 
ly that  there  was  a  written  contract  between 
the  parties. 

[4]  The  fifth  assignment  la  that  the  court 
erred  in  not  giving  to  the  Jury,  In  connection 
with  the  tenth  question,  the  measure  of  dam- 
ages to  guide  them  in  arriving  at  the  amount 
of  damages  plaintiff  was  entitled  to.  The 
tenth  question  is:  "What,  if  anything,  do 
you  find  plaintiff  has  been  damaged  by  the 
negligence  of  the  defendant?"  The  role  an- 
nounced in  Q.,  A.  ft  P.  Ry.  Co.  ▼.  Galloway, 
154  8.  W.  653,  and  authorities  there  cited, 
to  the  effect  that  the  court  should  charge  on 
the  question  of  damages,  whether  specially 
requested  so  to  do  or  not,  has  no  application 
to  a  case  submitted  upon  special  Issues.  Acts 
of  the  33d  Legislature,  p.  113,  art  1084— a, 
amending  chapter  14,  tit.  37,  B.  S.,  provides: 
"In  submitting  special  Issues  the  court  shall 
submit  such  explanations  and  definitions  of 
legal  terms  as  shall  be  necessary  to  enable 
the  Jury  to  properly  pass  upon  and  render 
a  verdict  on  such  Issues" — and  this  seems  to 
be  the  extent  of  the  charge  required  by  the 
statute  In  such  cases.  Under  this  statute,  It 
was  not  necessary  for  the  court  to  charge  up- 
on the  measure  of  damages.  The  Jury  having 
found  the  facts  upon  which  the  extent  and 
amount  of  appellee's  damages  could  be  as- 
certained, the  court  could  enter  Judgment  ac^ 
cordlngly. 

[5]  The  sixth  assignment  of  error  submits 
the  proposition  that,  because  the  plea  of  fail- 
ure of  consideration  filed  by  appellee  was  not 
sworn  to,  the  court  should  not  have  sul>- 
mltted  the  question  of  failure  ^of  considera- 
tion to  the  Jury.  Failure  to  verify  a  plea  of 
failure  of  consideration  Is  a  defect  which 
must  be  raised  In  the  trial  court  and  before 
going  to  trial ;  otherwise  it  is  waived.  Ash- 
croft  V.  Steidiens,  16  Tex.  Civ.  App.  341,  40 
S.  W.  1036 ;  G.,  C.  &  S.^  P.  Ry.  Co.  v.  Jackson 
&  Edwards,  86  S.  W.  4T ;  Phillips  v.  PatlUo, 
18  Tex.  518 ;  Williams  t.  Balles,  0  Tex.  61. 

Appellant's  brief  fails  to  assign  any  revers- 
ible error,  and  the  Judgment  Is  afilrmed. 
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laSSOUBI,  K.  &  T.  BT.  CO.  OF  TEXAS  t. 
DENAHY. 

(Court   of   Civil   Appeals    of   Texas.     Dallas. 

March  28, 1914.    Rehearing;  Denied 

April  18,  1914.) 

1.  CoMMEBCE  (S  27*)  —  Railroads  —  Fkdkbai. 
BuPLOTERs'  Liability  Act. 

An  employ^  engaged  in  repairing  in  rail- 
road shops  a  car  which  had  been  and  which 
was  intended  to  be  used  indiscriminatelT  in  in- 
terstate and  intrastate  commerce  is  within  the 
federal  Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1322]). 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  25;  Dec.  Dig.  {  27.*] 

2.  Mastkb  awd  Skbvant  (g  297*)— Irjtbt  to 
Sebvant— Special  Verdict. 

In  an  action  for  injuries  to  an  employ^,  a 
finding  that  the  employer  used  ordinary  care  to 
adopt  reasonably  safe  methods,  and  a  finding 
that  the  employer  was  negligent  in  failing  to  use 
ordinary  care  to  adopt  a  reasonably  safe  meth- 
od to  do  the  work,  were  contradictory  and  did 
not  justify  a  judgment  for  the  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  1196-1198;  Dec.  Dig.  | 
297.*] 

8.  Tbial  (I  350*)— Issues  to  be  Subuittsd— 
INJUET  TO  Servant— Negligence. 

Where,  in  an  action  for  injuries  to  a  car 
repairer  by  metal  flying  ofi  the  chisel  and  ham- 
mer used  In  cutting  bolts,  the  negligence  relied 
on  was  failure  to  exercise  ordinary  care  to  adopt 
a  reasonably  safe  method  of  doing  the  work,  to 
famish  a  reasonably  safe  place,  and  to  provide 
reasonably  safe  appliances,  and  the  employer 
relied  on  the  fact  that  the  employe  was  experi- 
enced and  knew  the  dangers  and  assumed  the 
risks,  the  court  should  submit  the  issues  wheth- 
er in  doing  the  work  the  employes  chose  the 
method  they  would  use  and  whether  the  injury 
was  the  result  of  an  accident,  and  charge  that 
an  accident  was  a  thing  occurring  without  fault 
of  any  one,  and  that  if  neither  the  employer  nor 
employe  was  negligent  the  jury  must  answer  the 
issues  afiBrmatively. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  828-833 ;    Dee.  Dig.  {  360.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  W.  J.  Matliis,  Judge. 

Action  by  D.  B.  Denahy  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  fQr,plaintifF,  de- 
fendant appeals.     Reversed  and  remanded. 

A.  S.  Coke  and  A.  H.  McKnight,  both  of 
Dallas,  and  Head,  Smith,  Maxey  &  Head,  of 
Sherman,  for  appellant  Freeman  &  Batsell, 
of  Sherman,  and  B.  J.  Smith,  of  Denlson, 
tor  appellee. 


RAINET,  C.  X  Appellee  being  In  appel- 
lant's service,  and  while  repairing  a  box  car 
with  the  use  of  chisel  and  hammer  In  cutting 
bolts,  and  being  assisted  by  another  employe, 
had  one  ^e  injured  by  a  small  piece  of  metal 
flying  off  of  the  chisel  and  hammer  when 
the  chisel  was  struck  by  the  hammer,  strik- 
ing blm  in  the  eye.  He  sues  to  recover  dam- 
ages  of  appellant,  alleging  negligence  on  de- 
fendant's part  in  this,  to  wit:  "(1)  In  failing 
to  exercise  ordinary  care  to  adopt  and  cause 


to  be  used  a  ,  reasonably  safe  maimer  and 
method  of  doing  the  work  upon  which  plain- 
tiff was  engaged.  (2)  In  failing  to  exercise 
ordinary  care  to  furnish  plaintiff  a  reason- 
ably safe  place  In  which  to  do  this  work.  (3) 
In  falling  to  provide  and  cause  to  be  used 
suitable,  proper,  and  reasonably  safe  tools 
and  appliances  for  the  work  upon  which 
plaintiff  was  engaged,  and  especially  for  the 
purpose  of  cutting  off  said  bolts.  (4)  In  fur- 
nishing  and  permitting  to  be  used  in  such 
work  a  hammer  and  chisel  which  were  de- 
fective and  dangerous,  not  properly  tempered, 
and  wUcb  were  battered,  chipped,  diivered, 
clivered,  cracked,  and  in  condition  to  throw 
off  particles  of  metal  with  great  force  when 
struck  against  hard  substances  in  the  man- 
ner of  their  ordinary  intended  use,  and  in 
the  manner  in  which  they  were  being  used. 
That  said  acts  of  negligence,  and  each  of 
them,  were  the  direct  and  proximate  cause  of 
plaintiff's  injuries,  and  such  defects  and  dan- 
gers therefrom  were  well  known  to  defend- 
ant, or  would  have  been  known  to  it  by  the 
use  of  ordinary  care  and  were  unknown  to 
plaintiff,  or  tf  known  to  him  the  defendant 
was  not  relieved  from  liability  thereby  be- 
cause a  person  of  ordinary  prudence,  situ- 
ated as  plaintiff  was,  would  have  continued 
in  the  service  of  the  defendant  with  such 
knowledge."  Defendant  answered  by  g^i- 
eral  denial  and  specially  that  the  car  upon 
which  plaintiff  was  working  bad  been  indis- 
criminately used  in  hauling  interstate  traffic ; 
that  the  last  traffic  hauled  by  said  car  be- 
fore the  injury,  and  the  first  hauled  after 
its  repair,  was  interstate  traffic,  etc.;  that 
plaintiff's  cause  of  action,  if  any  he  has,  is 
one  controlled  by  the  act  of  Congress  known 
as  the  "Employers'  Liability  Act" ;  that  plain- 
tiff was  an  experienced  car  repairer  and 
knew  the  kind  and  character  of  tools  which 
were  being  used,  etc.,  knew  all  the  dangers 
incident  thereto,  and  assumed  all  the  risks 
arising  therefrom;  that  the  cutting  of  bolts 
with  hammer  and  chisel  in  the  manner  used 
by  plaintiff  was  one  adopted  by  railroads 
generally  and  is  a  proper  method,  and  the 
injury  sustained  by  plaintiff  was  one  brought 
about  by  Ms  own  negligence.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  plain- 
tiff, and  appellant  prosecutes  this  appeal. 

[1]  The  case  was  submitted  to  the  Jury  on 
special  issues,  and  one  of  the  issues  was: 
"Was  the.  car  which  plaintiff  was  repairing, 
at  the  time  Just  before  or  just  after  he  claims 
to  have  been  injured,  one  which  was  then 
being  used  or  intended  to  be  used  indiscrim- 
inately in  liauUng  freight  having  its  origin 
la  one  state  and  its  destination  In  another 
and  freight  having  its  origin  and  destination 
In  the  same  state?"  Appellant  complains  of 
this  question  as  l>eing  too  restricted,  in  that 
it  confines  the  Jury  to  the  use  of  the  car  to 
just  before  and  Just  after  the  injury.  The 
car  had  been  idle  in  the  shop  some  time  be- 
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fore  plaintiff  was  hurt,  and  during  the  time 
It  was  In  the  shop  It  was  not  used  for  either 
Interstate  or  intrastate  shipment,  as  it  was 
there  for  repairs;  but  the  character  of  its 
use  shonld  have  been  determined  from  the 
time  before  It  was  placed  In  the  shop  and 
Its  use  after  It  was  repaired.  The  court 
erred  In  the  particular  stated,  and  shonld 
have  submitted  the  Issue  in  the  manner  re 
quested  by  appellant  as  follow:  "Question  1. 
Was  the  car  which  plaintiff  was  repairing 
at  the  time  he  was  Injured  one  which  prior 
to  his  injury  had  been  and  was  to  be  used 
indiscriminately  in  hauling  freight  having  its 
origin  in  one  state  and  Its  destination  in 
another,  and  freight  having  its  origin  and  its 
destination  in  the  same  state?"  We  think 
that  the  evidence  shows  that  plaintiff  was  en- 
gaged In  work  pertaining  to  Interstate  com- 
merce, and  on  another  trial  It  would  be  well 
for  the  trial  court  to  try  the  case  under  the 
act  of  Congress  known  as  the  "Employers' 
LlablUty  Act" 

[2]  The  answers  of  the  jury  to  the  sixth 
and  eighth  questions  propounded  by  the 
court  were  contradictory.  In  that  they  said 
ttiat  defendant  used  ordinary  care  to  adopt 
reasonably  safe  method  and  manner  of  doing 
the  work  In  which  plaintiff  was  engaged,  and 
also  In  saying  defendant  was  negligent  In 
failing  to  use  ordinary  care  to  adopt  a  rea- 
sonably safe  manner  and  method  to  do  the 
work.  From  these  answers  it  cannot  be  told 
whether  defendant  was  neglig^nt  or  had  used 
care. 

[3]  The  court  erred  In  not  submitting  the 
following  issue  requested  by  defendant,  viz.: 
"Question  1.  Were  the  bolt  clippers  in  repair 
and  condition  for  use  at  the  time  plaintiff 
was  Injured?  Yon  will  answer  the  above 
question  from  a  preponderance  of  the  evi- 
dence. If  you  believe  from  a  preponderance 
of  the  evidence  that  the  clippers  were  In  prop- 
er repair  for  use  when  the  plaintiff  was  In- 
jured, you  will  answer  the  above  question  In 
the  affirmative."  The  court  should  have  sub- 
mitted the  following  issues  requested  by  the 
defendant,  viz.:  "Question  No.  1.  In  doing 
the  work  of  repairing  the  cars  in  defendant's 
shops,  did  the  employes,  car  repairers,  choose 
the  method  they  would  use  In  cutting  bolts?" 
And  also  In  falling  to  submit  the  following, 
viz.:  "Question  1.  Was  the  injury  to  the 
plaintiff  the  result  of  an  accident?  In  con- 
nection with  your  answering  the  above  ques- 
tion, yon  are  instructed  that  an  'acddenf 
is  a  thing  that  occurs  without  fault  of  any 
person.  If  you  find  that  neither  the  defend- 
ant nor  plaintiff  was  negligent  In  such  man- 
ner as  directly  caused  plaintiff  to  be  Injured, 
you  will  answer  the  above  question  'yes.' " 
These  last  two  Issues  were  pertinent,  and 
their  submission  was  called  for  by  the  evi- 
dence. 

The  Judgment  Is  reversed  and  cause  re- 
manded. 


RUTH  «t  aL  T.  COBB. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  18,  1914.    Rehearing  Denied 

April  16,  1914.) 

1.  AFFEAI.  and  EbBOB  ((  732*)— ASSIOWMENTS 

OF  ElBBOs— Motion  fob  New  Tbial. 

Where  assignments  of  error  contained  In 
the  brief  were  not  true  copies  of  the  correspond- 
ing paragraphs  of  the  motion  for  a  new  trial, 
wliich  by  Rev.  St  1911,  art.  1612,  as  amended 
by  Acts  S3d  Lee.  c  136,  constitute  the  assign- 
ments of  error,  they  will  not  l>e  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3022-3€S4;  Dec.  Dig.  i 
732.»] 

2.  Appeal  and  Ebbob  ({  724*)— AssiamaNTS 

or    EBBOK— SUFFICIICNOT. 

An  assignment  of  error,  which  fails  to 
point  out  the  particular  action  of  the  court 
of  which  complaint  is  made,  consisting  merely 
of  a  statement  of  what  it  is  contended  is  shown 
by  the  evidence,  is  Insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2997-3001,  d/M;  Dec. 
Dig.  {  724.*] 

3.  Afpkai.  and  Ebbob  ({  719*)— Assionmentb 
or  Ebbob^Necesbitt. 

Where  a  verdict  was  returned  on  a  peremp- 
tory instruction,  the  propriety  of  the  courts 
action  is  a  question  of  rundamental  error,  which 
will  be  reviewed  without  an  assignment  of  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2968-2982,  3490;  Dec. 
Dig.  I  719.*] 

4.  Bills  and  Notes  ({  497*)— Tbanbihb— De- 
tenses. 

Where  plaintiff  sued  on  notes  for  the  price 
of  land,  alleged  to  have  been  transferred  to  him 
by  the  vendor  t>efore  maturity,  defendants  hav- 
ing pleaded  fraud  and  want  of  consideration, 
the  burden  was  on  plaintiff  to  prove  in  rebuttal 
that  he  was  a  l>ona  fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1448,  1675-1681,  1683- 
1687 ;   Dec.  Dig.  {  497.*] 

5.  B11.L8  AND   Notes   (g   333*)  —  Tkansfeb — 
Bona  Fide  Pubchaseb. 

S.,  having  contracted  to  sell  land  to  de- 
fendants, conveyed  the  land  to  plaintiff,  who 
thereafter  reconveyed  the  same  to  enable  him 
to  carry  out  his  contract  with  defendants,  S. 
agreeing  to  transfer  to  plaintiff  the  notes  to- 
be  executed  by  defendants  for  the  unpaid  portion 
of  the  price,  which  he  subsequently  did.  Held, 
that  S.,  in  taKine  a  reconveyance  and  selling  the 
land,  acted  as  plaintifiTs  agent,  and  that  plain- 
tiff was  therefore  not  a  bona  fide  purchaser  of 
the  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ({  806-811;  Dec.  Dig.  { 
333.*] 

Appeal  from  District  Court,  Reeves  Coun- 
ty ;   S.  J.  Isaacs,  Judge. 

Action  by  Ira  M.  Cobe  against  Elizabeth- 
Ruth  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re;- 
manded. 

Ben  Palmer,  Hudson  &  Canon,  and  J.  W. 
Parker,  all  of  Pecos,  for  appellants.  Ross  & 
Hubbard,  of  Pecos,  for  appellee. 

HI6QINS,  J.  Cobe  brought  suit  against 
appellants  upon  certain  promissory  notes- 
secured  by  lien  upon  realty,  and  upon  trial 


•ror  other  cum  mb  Mune  topic  and  aectlon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  K*y-Mo.  Series  *  Rep'r  Indezsa  ■ 


Digitized  by 


Google 


Tez^ 


BUTH  T.  COBB 


681 


before  a  Jniry'  a  peremptory  Inatmctloii  was 
glTen  In  his  favor,  In  response  to  wblch  ver- 
dict was  80  returned  and  Judgment  thereon 
rendered. 

[1]  Tbe  flrat  three  assignments,  as  copied 
In  brief,  are  not  true  copies  of  the  corre- 
sponding paragraphs  of  motion  for  new  trial 
whl^,  under  provisions  of  article  1612,  Rev. 
Stat  1911,  as  amended  by  chapter  136,  p. 
276,  Acts  of  1913,  Regular  Session,  constitute 
the  assignments  of  error.  Those  appearing 
in  the  brief  constitute  rewritten  and  recon- 
structed assignments,  and  such  practice  can- 
not be  permitted. 

In  this  connection  we  reaffirm  what  was 
said  by  this  court,  commenting  upon  a  simi- 
lar condition  of  the  record.  In  Fesslnger  y. 
El  Paso  Times  Co.,  154  S.  W,  1171,  as  fol- 
lows: "The  rules  contemplate  that  the  as- 
signments as  copied  In  the  brief  shall  be 
true  copies  of  the  original  assignments,  and 
there  Is  no  excuse  for  making  changes  there- 
in; upon  the  slightest  reflection  It  will  be 
obvious  that  the  practice  of  making  changes 
In  the  original  assignment  upon  Incorpora- 
tion In  the  briefs  should  not  be  countenanc- 
ed. We  expressly  disclaim  any  reflection  up- 
on the  motives  of  counsel  in  the  Instant  case 
in  this  connection;  but,  adhering  to  a  prac- 
tice which  this  court  has  adopted,  and  which 
is  deemed  salutary,  we  decline  to  consider 
these  assignments." 

And  In  Mt  Franklin,  etc.,  v.  May,  150  S. 
W.  756,  viz. :  "With  reference  to  the  changes 
in  the  assignment  as  copied  in  the  brief,  and 
as  It  appears  In  tbe  record,  we  will  not 
pause  to  inquire  whether  or  not  the  changes 
are  materlaL  Tbe  rules  contemplate  that 
the  assignment  shall  be  correctly  copied,  and 
there  is  no  excuse  for  changes  to  be  made. 
Where  It  Is  apparent  that  the  difference  Is 
due  to  some  typographical  error,  we  do  not 
think  that  the  court  should  decline  to  con- 
sider it,  but  It  Is  only  in  such  a  case  that  we 
think  It  proper  for  the  court  to  consider  an 
assignment  which  has  been  Incorrectly  cop- 
led  in  the  brief." 

And  in  Biggs  v.  Miller.  147  S.  W.  632,  viz.: 
"Of  assignments  1  to  10,  the  eighth  and 
tenth  are  not  correctly  copied.  Our  rules 
provide  that  assignments  of  error  must  be 
copied  Into  the  brief,  and  this,  of  course, 
necessarily  implies  that  they  shall  be  cor- 
rectly copied.  For  the  reason  stated,  the 
said  assignments  will  not  be  considered." 
See,  also.  Horseman  v.  Coleman  County,  57 
8.  W.  304;  Martin  v.  Bank,  102  S.  W.  131; 
Alexander  v.  Bowers,  79  S.  W.  342;  Railway 
Company  v.  Adams,  55  Tex.  Civ.  App.  245, 
118  S.  W.  1155;  Bowers  v.  Goats,  146  S.  W. 
1013. 

The  Impropriety  of  countenancing  the 
practice  of  making  changes  In  the  original 
assignments  is  readily  apparent,  as  was  not- 
ed In  Fesslnger  v.  Bl  Paso  Times  Company, 
supra,  and  the  rule  adopted  by  this  court 
relative  tQ  this  matter  will  be  adhered  to. 


tbe  high  cbaraoter  of  appellant's  counsel 
forbids  the  suspicion  that  any  improper  mo-' 
tlve  controlled  the  changes  here  made,  and 
It  seems  tliat  no  change  of  a  substantial 
nature  was  made,  but  this  afTords  no  suffi- 
cient ground  in  the  opinion  of  this  court  to 
warrant  a  departure  from  the  rule  hereto- 
fore followed. 

[2,  3]  The  fourth  assignment,  as  It  appears 
In  the  record,  is  Insufficient  In  that  it  falls 
to  point  out  any  particular  action  -  of  the 
court  of  which  complaint  is  made.  It  con- 
sists merely  of  a  statement  of  what  It  la 
contended  is  shown  by  the  evidence.  Its 
generality  renders  it  Insufficient  For  the 
reasons  Indicated,  the  assignments  cannot 
be  considered,  but  since  the  verdict  was  re- 
turned upon  a  peremptory  instruction  given 
by  the  court  the  propriety  of  Its  action  In 
this  respect  will  be  passed  upon  without  the 
necessity  of  an  assignment  under  the  rule  of 
practice  applied  In  Railway  Company  v.  Kln- 
kel,  168  S.  W.  214,  and  Irving  v.  Railway 
Company,  164  S.  W.  910,  recoitly  decided  by 
this  court 

[4]  Plaintiff,  Cobe,  averred  that  on  July 
28,  1909,  Chas.  W.  Swenson,  Jr.,  entered  Into 
a  written  agreement  with  defendants  Ruth 
for  sale  of  certain  realty,  the  price  and 
terms  of  payment  being  likewise  averred; 
that  in  August  1910,  said  Swenson,  In  com- 
pliance with  such  contract  conveyed  the 
premises  to  defendant  Elizabeth  Ruth,  who, 
in  part  payment  therefor,  executed  the  notes 
sued  upon,  payable  to  Swenson's  order;  that 
prior  to  August  1910,  Swenson  had  convey- 
ed, the  land  to  plaintiff,  Cobe,  and  that  plain- 
tiff reconveyed  the  same  to  Swenson,  to  en- 
able him  to  carry  out  his  contract  with  de- 
fendants, In  consideration  whereof  Swenson 
had  agreed  to  indorse  and  deliver  to  plaintiff 
the  notes  to  be  executed  by  defendants ;  that 
thereafter  Swenson,  for  the  consideration 
stated,  transferred  and  delivered  said  notes 
to  plaintiff  before  their  maturity;  that  said 
notes  were  secured  by  vendor's  lien  upon 
said  premises,  retained  In  the  deed  of  con- 
veyance. The  additional  allegations  in  the 
usual  form  were  made,  showing  the  maturity 
of  the  notes,  the  accrual  of  the  attorney's 
fees  provided  for  therein,  and  concluded 
with  prayer  for  recovery  of  principal,  in- 
terest and  attorney's  fees  due  upon  notes 
with  foreclosure  of  lien.  Defendants  an- 
swered, alleging  false  and  fraudulent  rep- 
resentations made  to  them  by  Swenson,  and 
fraud  practiced,  inducing  them  to  purchase 
said  premises,  paying  part  cash  and  execut- 
ing the  notes  sued  upon  to  cover  the  balance 
of  the  purchase  money,  and  prayed  for  a 
rescission  of  the  contract  cancellation  of  the 
notes,  and  recovery  of  the  cash  payment 
As  a  bar  to  the  notes  sued  upon,  the  answer 
In  effect  constituted  a  plea  of  failure  of  con- 
sideration, based  upon  alleged  false  and 
fraudulent  representations.  It  _ was  agreed 
by  the  parties  that  tbe  introduction  in  AVh 
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dence  of  the  notes  sned  upon  and  deed  of 
■conveyance  should  constitute  a  prima  fade 
case  for  plaintiff.  Whereupon  plaintiff  offer- 
ed the  same  in  evidence,  and  rested  his  case. 
Defendants  introduced  without  objection  evi- 
dence showing  false  and  fraudulent  repre- 
sentations to  have  been  made  and  fraud 
practiced  by  Swenson  in  sale  of  the  land, 
and  procuring  of  notes  sufScient  to  raise  an 
issue  as.  to  failure  of  consideration  in  part, 
at  least,  of  notes  sued  upon.  Plalntlfl  offer- 
ed no  rebuttal  evidence.  Defendants  having 
offered  evidence  tending  to  establish  the  al- 
legations noted,  a  prima  facie  defense,  or  at 
least  issue  in  respect  thereto,  wag  raised. 
Fraud  practiced  in  procuring  the  notes,  and 
failure  of  consideration  in-  whole  or  part, 
constituted  a  good  defense.  It  would  be 
available  though  they  had  passed  into  the 
hands  of  Cobe,  unless  he  had  acquired  the 
same  before  maturity,  for  a  valuable  consid- 
eration, and  without  notice  of  facts  im- 
peaching their  validity  as  between  the  origi- 
nal parties.  This  was  affirmative  matter 
which  must  have  been  pleaded  and  proven 
by  him  in  order  to  authorize  a  recovery  upon 
his  status  as  such.  There  is  neither  plea  nor 
proof  that  he  acquired  the  notes  without  no- 
tice, and  without  such  he  cannot  recover  up- 
on such  a  theory.  Therefore  the  defensive 
issue  raised  by  defendant's  plea  and  evidence 
should  have  been  submitted  to  the  jury. 

Appellee  seems  to  rely  upon  the  agreement 
of  defendant's  counsel  that  the  introduction 
of  the  notes  and  deed  should  prove  a  prima 
fade  case.  As  to  this  It  may  first  be  re- 
marked that  the  bona  fide  nature  of  Cobe's 
ownership  was  no  part  of  a  prima  facie  case, 
and  did  not  become  a  pertinent  issue  until 
evidence  had  been  offered  Impeaching  the 
validity  of  the  notes  as  between  the  original 
parties.  The  agreement  did  not  cover  mat- 
ters in  confession  and  avoidance  of  the  de- 
fensive issue,  but  the  prima  facie  case  made 
by  the  petition  only.  Even  if  the  agreement 
had  extended  to  all  the  allegations  contained 
in  the  petition,  it  would  not  reach  this  phase 
of  the  case,  because  there  Is  no  allegation 
that  Cobe  acquired  the  notes  in  good  faith 
without  notice.  Furthermore,  the  burden 
did  not  rest  upon  defendants  to  affect  Cobe 
with  notice  of  the  original  vice  in  the  paper, 
as  is  assumed  by  appellee.  Upon  the  con- 
trary, his  status  as  a  bona  fide  purchaser 
was  matter  in  confession  and  avoidance 
which  it  was  incumbent  upon  him  to  plead 
and  prove.  It  is  true  he  might  have  antld- 
pated  defensive  matter  to  which  it  would 
apply,  and  pleaded  it  tn  his  original  petition 
rather  than  by  supplement,  but  an  allegation 
of  this  nature  is  lacking,  and  proof  as  welL 
Upon  no  possible  theory  could  it  be  contend- 
ed that  the  agreement  with  respect  to  a  pri- 
ma fade  case  would  extend  to  allegations  not 
made. 

[S]  For  reasons  indicated  the  cause  must 


be  reversed  and  remanded,  and,  In  view  of  a 
new  trial,  it  shonld  be  said  that,  under  the 
facta  pleaded  by  Ck>be,  it  appears  that  he  ia 
not  an  innocent  purdiaser.  It  seems  that 
Swenson  contracted  to  convey  to  the  Ruths, 
but  prior  to  carrying  out  his  contract  he  con- 
veyed to  Cobe.  Whether  Cobe  purchased 
without  or  with  notice  of  the  contract  to  con- 
vey to  the  Ruths  is  not  apparent,  but  is  of 
no  consequence  in  either  event  Gobe  recog- 
nized and  acquiesced  in  same,  and  recon- 
veyed  the  land  to  Swenson,  who  in  turn  was 
to  convey,  and  did  convey,  to  the  Ruths,  re- 
ceived the  purchase-money  notes,  and  turned 
them  over  to  Cobe  as  the  real  owner  thereof.  « 
It  is  plainly  apparent  that  Swenson  acted 
in  this  matter  as  the  agent  of  Cobe,  and  as 
an  intermediary  merely  to  pass  title  from 
Cobe,  the  then  owner,  to  the  Ruths,  the  pur- 
chasers. Cobe  was  the  real  vendor,  and  the 
equitable  owner  of  the  notes  from  the  very 
instant  of  their  execution  and  delivery.  He 
was  not  a  piurchaser  thereof,  but  the  owner 
from  their  inception.  Being  an  original  par- 
ty, all  defenses  could  be  urged  against  him 
which  affected  the  validity  of  the  sam& 
That  he  was  the  real  grantor  is  plainly  ap- 
parent, and  this  fact  is  not  in  any  wise 
altered  by  the  drcumstance  that  he  was  con- 
veying in  pursuance  of  a  contract  to  convey, 
made  by  a  former  owner,  which  he  saw  fit  to 
recognize  and  carry  out;  and,  if  he  would 
avail  himself  of  the  benefits  of  that  contract, 
he  must  likewise  assume  and  bear  the  bur- 
dens incident  thereto.  It  matters  not  wheth- 
er he  had  any  notice  of  the  fraud  and  de-  ' 
ception  practiced  by  Swenson.  He,  the  own- 
er of  the  land,  conveyed  in  pursuance  of 
Swenson's  contract,  originating  in  and  pro- 
cured by  fraud,  and  certainly  all  defenses 
would  be  available  against  enforcing  pay- 
ment of  the  purchase-money  notes  which 
were  based  upon  that  fraud.  It  seems  that 
the  cash  payment  was  received  by  Swenson 
when  the  contract  between  the  parties  was 
originally  made.  At  that  time  Cobe  had  no 
apparent  connection  with  the  transaction. 
Therefore  nothing  said  in  this  opinion  is  to 
be  construed  as  an  intimation  that  Cobe 
would  be  liable  on  defendant's  cross-action 
for  recovery  of  such  cash  payment,  unless  it 
should  appear  that  he  received  the  same,  or 
was  otherwise  such  a  beneficiary  in  respect 
thereto,  or  so  connected  with  the  original 
contract  of  sale,  as  to  render  him  liable  for 
the  cash  payment  so  made  to  Swenson. 
Reversed  and  remanded. 


McCLUNG  V.  WATSON. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

April  4,  1914.) 

1.  E)VIDENCK    (I    472*)— Opikion    Bvidknce— 
Conclusions. 

Evidence  was  not  admissible,  in  garnish- 
ment proceedings,  that  garnishee  did  not  have 
"actual  possession"  of  the  live  stock  garnished. 
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wpedany  where  that  wa«  tiw  principal  gnestlon 
in  iBsae. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  IMg.  i§  2186-2195.  2248;  Dec.  Dig.  | 
472.»] 

2.  BviDKNCB  (J  472*)— Opinion   Evidence— 
Conclusions. 

A  party  cannot  testifjr  that  he  owned  cer- 
tain property  the  ownership  of  which  is  in  is- 
ine. 

[Ed.  Note.— For '  other  cases,  see  Evidence, 
Cent  Dig.  U  2186-2195,  2248;  Dec.  Dig.  I 
472.»1 

3.  Appeal  and  Ebbob  ({  742*)— Assionuents 
OF  Ebbob— SmnciKNCT. 

Where  a  proposition  under  an  assignment 
of  error  suggests  the  specific  objection  to  the 
admission  oievidence  which  is  made  in  the  bill 
of  exceptions,  which  is  full  and  complete  on  the 
qoMtion,  the  question  will  be  regarded  as  being 
sufficiently  raised. 

lEA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;   Dec  Dig.  f  742.*] 

4.  Gabnishmknt  (i  25*)— Pbofbbtt  Subject 

— "EWBCTS." 

In  view  of  Rev.  St.  Idll,  art  6502,  pro- 
viding that  the  singular  and  plural  number  shall 
each  indnde  the  other,  etc.,  and  article  5504. 
providing  that  the  word  "effects"  includes  all 
personal  property  and  all  interest  therein  the 
word  "effects,"  as  used  in  the  garnishment  stat- 
utes (Rev.  St  1911,  arts.  273,  274),  would  in- 
clude live  stock  in  the  hands  of  a  bailee,  so  as 
to  make  such  stock  subject  to  garnishment. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  «  41,  42 ;   Dec.  Dig.  {  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2320-2323;3 

6.  Gabnishiient  (f  54*)— Pbopebtt  Subject 
— Possession  bt  Bailee. 

The  fact  that  the  debtor  had  the  right  to 
resume  possesnon  of  live  stock  which  was  pas- 
tured in  another's  field  at  the  time  they  were 
garnished  by  the  creditor  would  not  prevent 
them  from  being  garnished  while  in  the  field  of 
the  bailee. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  »  105-107,  109,  112;  Dec.  Dig.  t 
04,  J 

6.  Gabnishment  (I   191*)— Garnishment  o» 
Live  Stock— Cost  op  Keeping. 

Under  Rev.  St.  1911,  art.  307,  providing 
that,  where  a  garnishee  is  discharged  upon  hia 
aoBwer,  the  cost  of  the  proceeding,  including  a 
reasonable  compensation  to  the  garnishee,  shall 
be  taxed  against  plaintiff,  the  garnishee  would 
be  entitled,  in  a  proper  case,  to  reasonable  com- 
pensation for  the  cost  of  keeping  horses  garnish- 
ed pending  the  suit. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  H  372-370 ;   Dec.  Dig.  {  191.*] 

7.  Costs  (|  146*)— Expenses  op  Litioation. 

Expenses  incident  to  litigation,  which  are 
properly  attributable  tiiereto,  are  always  con- 
sidered as  costs. 

[Ed.  Note.— For  other  cases,  see  Costs.  Cent. 
Dig.  IS  567-569,  572-674;   Dec.  Dig.  {  146.*] 

8.  Gabrishhent     (f     112*)  —  Delivery     op  i 
Goods.  i 

The  act  of  a  garnishee,  in  whose  pasture 
the  garnished  horses  were,  in  agreeing  to  their 
sale  by  the  debtor  was  a  constructive  delivery 
of  the  horses  to  the  debtor  and  thence  to  hia 
purchaser,  contrary  to  the  ^ruishment  statute, 
and  constituted  a  conversion  of  the  property 
by  the  garnishee  when  considered  in  connection 


with  the  resale  of  the  horses  to  the  gamidiee 
by  prearrangement 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Gent  Dig.  i  235;   Dec.  Dig.  {  112.*] 

Appeal  from  Armstrong  County  Court;  H. 
lb   Mobley,  Judge. 

Proceeding  by  J.  O.  McClung  a^lnst  J.  O. 
Watson,  garnishee.  From  a  Judgment  for 
garnishee,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

W.  A.  Wilson,  of  Claude,  for  appellant 
J.  S.  Stalllngs,  of  Claude,  for  appellee. 

HENDRICKS,  J.  A  writ  of  garnishment, 
as  ancillary  to  bis  main  suit,  was  caused  to 
t>e  Issued  by  appellant,  plaintiff  in  the  court 
below,  and  served  upon  the  appellee,  J.  O. 
Watson,  garnishee  in  the  court  below;  and 
the  record  discloses  that  one  J.  D.  Davis 
was  indebted  to  the  appellant  upon  a  prom- 
issory note,  and  Judgment  was  rendered  in 
the  original  action,  with  the  costs  of  suit 
amounting  to  $177.87,  against  said  Davis. 
In  the  gamlstunent  proceeding  appellee,  Wat- 
son, answered,  denying  that  he  owed  the 
said  Davis  any  sum,  or  that  he  had  any  ef- 
fects in  his  hands  or  possession  belonging  to 
said-  debtor;  this  answer  was  controverted 
by  appellant,  alleging  that,  at  the  time  the 
writ  was  served,  the  garnishee  had  in  his  pos- 
session certain  live  stoclc  which  was  the 
property  of  the  said  J.  D.  Davis;  and  the 
record  discloses  that  the  debtor,  Davis,  was 
a  tenant  on  appellee's  farm,  and  was  en- 
titled to  pasture  for  bis  said  stock,  and 
that  during  the  tenancy  Davis,  being  also 
indebted  to  Watson,  and  contemplating  leav- 
ing the  conntry,  solicited  from  Watson,  the 
garnishee,  a  "standing  bid"  or  offer  for  all 
the  personal  property  that  he  (Davis)  pos- 
sessed, and  thereupon  Watson  made  an  of- 
fer on  said  property,  which  included  the  live 
stock  In  controversy.  During  the  pendency 
of  this  offer  the  appellee  Watson  became 
dissatisfied  with  the  manner  in  which  cer- 
tain of  the  horses  were  being  handled,  and 
complained  to  Davis  that  the  stock  was  l>e^ 
ing  abused  by  his  boys;  also  informing  Da- 
vis that  he  desired  to  ship  the  stock,  but, 
on  account  of  the  manner  In  which  they 
were  l>eing  handled,  that  he  would  call  his 
bid  off.  Davis  insisted  that  Watson  per- 
mit his  bid  to  stand,  and  it  was  then  ar- 
ranged that  t«i  head  of  tlie  live  stock,  des-. 
ignated  and  selected  by  Watson,  should  be 
placed  in  the  latter's  field  at  his  home  place, 
and  that,  upon  that  consideration,  he  would 
let  his  bid  stand  in  the  manner  made,  to 
which  Davis  agreed.  We  infer  from  the  rec- 
ord that  the  oat  field  upon  which  Davis' 
stock  were  pastured  was  Watson's  home 
place,  and  Inclosed  separately,  with  accessi- 
ble water  in  said  field  for  the  use  of  stock, 
distinct  from  any  pasture  Davis  formerly 
Bsed,  or  had  the  right  to  use.    Watson  tes- 
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tlfled  that  "he  was  juat  merely  pasturing 
and  watering  It  [the  stock]  to  get  It  up  In 
good  shape,"  and  that  he  had  some  of  his 
own  stock  In  the  same  field  with  that  of 
Davis,  and  to  that  extent  he  bad  the  posses- 
sion of  the  stock.  The  testimony  Indicates 
that  during  the  pasturage  of  Davis*  stock  by 
Watson  the  former  had  the  right  to  resume 
possession  of  the  horses  at  any  time.  Im- 
mediately after  the  garnishment  was  served 
upon  Watson,  Davis  sold  the  stock  to  one 
Collins,  and  Collins  Immediately  resold  to 
Watson  for  $5  less  money  than  he  paid  for 
said  stock;  previous  arrangement  having 
been  made  between  Collins  and  Watson  for 
the  resale  of  the  property.  Part  of  the  con- 
sideration between  Collins  and  Davis,  and 
Watson  and  Davis,  was  Indebtedness  that 
Davis  owed  each. 

The  question  of  the  possession  of  Watson 
of  the  stock,  whether  sufficient,  under  the 
statute  of  garnishment,  as  "efFects"  In  the 
hands  or  In  the  possession  of  Watson  to 
sustain  garnishment,  seems  to  have  been  the 
crucial  question  litigated  between  the  par- 
ties, also  submitted  to  the  jury,  who  decided 
In  favor  of  the  garnishee, 

[1-3]  The  appellant  assigns  error,  com- 
plaining that  the  court  permitted  the  gar- 
nishee, Watson,  to  testi^  that  he  did  not 
have  actual  possession  of  the  stock  In  con- 
troversy, on  the  ground  that  such  testimony 
was  a  conclusion  Involving  a  mixed  question 
of  law  and  fact,  and  was  one  for  the  Jury 
to  determine  from  the  evidence.  Appellant 
argues  that  particularly  in  this  character  of 
case,  where  the  qnestlon  of  irassesslon  was 
the  deciding  Issue  In  the  controversy,  that 
to  permit  a  witness  to  Inform  the  jury  that 
he  did  not  have  actual  possession,  that  the 
latter  would  be  probably  led  to  believe — the 
court  having  sanctioned  the  admissibility  of 
the  testimony — that  the  garnishee  did  not 
have,  and  the  facts  did  not  raise,  that  char- 
acter of  control  and  custody  of  the  stock 
as  to  make  the  same  subject  to  garnishment. 
We  think  this  complaint  is  just;  that,  as  to 
the  distinct  issue  in  the  character  of  case 
presented  here,  a  conclusion  by  a  witness 
that  he  did  not  have  a  certain  character  of 
possession,  permitted  to  the  jury  under  the 
sanction  of  the  court,  might  mislead  a  Jury, 
and   the  credibility  of  the  witness   would 

.  stamp  such  a  conclusion  with  more  or  less 
strength  as  to  Its  correctness.  This  Is  equiv- 
alent to  permitting  a  witness  and  a  litigant 
to  testify  that  be  owned  certain  property, 
where  ownership  of  the  same  was  In  litiga- 
tion between  the  parties,  which  is  not  ad- 
missible. National  Bank  v.  Ricketts,  162  S. 
W.  64S.  Appellee  says  that  appellant's  state- 
ment is  Insufficient,  in  that  the  ground  of  the 
objection  Is  not  stated  In  the  brief.  One  of 
the  propositions  under  the  first  assignment 
of  error  complaining  of  the  particular  tes- 

'tlmony  involved  suggests  the  very  objection 


made  In  the  Ull  of  exceptions,  which  latter 
Is  full  and  complete  when  we  go  to  the  rec- 
ord, and,  in  the  exercise  of  oar  discretion 
regarding  the  assignment  upon  a  question 
directly  involving  the  merits,  we  think  aadx 
an  objection  should  be  overruled.  In  re- 
garding this  assignment  as  well  taken,  it 
necessarily  opens  the  record  to  the  merits  of 
the  case,  and  it  is  our  view  that,  upon  the 
undisputed  facts  In 'this  controversy,  judg- 
ment should  have  been  rendered  in  the  low- 
er court  In  favor  of  the  creditor  and  against 
the  garnishee  for  the  value  of  Davis'  equity 
in  the  ten  head  of  live  stock,  excluding  the 
amount  of  chattel  mortgage  liens  thereon. 

The  garnishor.  In  his  application  for  the 
writ  (article  273,  R.  S.),  Is  required  to  state^ 
among  other  things,  that  he  "has  reason  to 
believe,  and  does  believe,  that  the  garnishee 
•  •  •  is  indebted  to  the  defendant,  or 
that  he  has  in  his  hands  effects  belonging  to 
the  def«idant";  and  the  garnishee  is  re- 
quired "to  answer  upon  oath  what,  if  any- 
thing, he  is  Indebted  to  the  defendant,  aad 
was  when  such  writ  was  served,  and  what 
effects,  if  any,  of  the  defendant  he  has  in  his 
possession,  and  had  when  such  writ  was 
served";  and  the  effect  of  the  service  of 
such  writ  Is  to  make  it  unlawful  "for  the 
garnishee  to  pay  to  the  defendant  any  debt 
or  to  deliver  to  him  any  effects,"  subject,  of 
course,  to  the  right  of  replevin.  Articles 
274,  279,  R.  S. 

There  seem  to  be  two  phases  of  appellant's 
defense  in  this  matter :  First,  that  his  pos- 
session is  not  such  a  custody  and  control  of 
this  property  as  to  constitute  the  possession 
contemplated  by  the  statute;  and,  second, 
live  stock  is  not  subject  to  garnishment, 
whatever  the  possession  may  be.  It  may  be 
that  appellee  la  not  expressing  his  position 
in  the  manner  expressed  by  us;  but,  when 
resolved,  we  think  the  contentions  are  as 
stated,  and  both  will  be  treated  by  us  to- 
gether. 

We  believe  the  testimony  clearly  estab- 
lishes that  Watson,  the  garnishee,  is  a  bailee, 
and  that  the  bailment  of  said  property  was 
for  the  mutual  benefit  of  both  parties.  Wat- 
son was  a  prospective  purchaser  of  the 
horses,  had  made  a  standing  bid  for  same, 
and  had  been  entreated  by  Davis  to  permit 
the  bid  to  stand  for  an  indefinite  time ;  and 
during  the  pendency  of  that  offer,  on  ac- 
count of  the  rough  handling  of  the  stock — 
it  being  contemplated  that  the  same  would 
be  shipped  by  him  when  purchased — Watson 
proposed  to  abandon  the  bid  made  by  him, 
and,  as  a  result  of  the  continued  existence 
of  said  bid,  It  was  agreed  that  said  stock 
would  be  placed  upon  the  oat  field  and  with- 
in the  indosure  of  said  Watson.  Davia 
thereby  procured  a  continuity  of  the  bid, 
and  Watson,  If  the  bid  were  accepted,  pro- 
cured a  bettered  condition  of  his  horses,  is 
view  of  the  future  purchase  and  couteuf 
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plated  dlsposltkHi  of  aame  by  him.  While  it 
bas  some  features  of  a  total  want  of  oon- 
slderatlon.  It  bas  features  of  an  unilateral 
contract,  to  the  extent  that.  If  Davis -had 
accepted  the  offer  during  the  period  of  pas- 
turage of  the  live  stock  within  a  reasonable 
time,  Watson  would  have  been  bound ;  hence 
it  is  clearly  a  bailment  until  the  relationship 
was  terminated. 

[4]  With  reference  to  the  meaning  of  the 
word  "effects"  in  our  garnishment  statute, 
we  are  not  relegated  to  the  decisions,  and 
the  reconciliation  of  conflicts  in  the  same; 
but  onr  Revised  Statutes  of  1911,  arta  5502 
and  5504,  in  regard  to  the  construction  of 
Laws  and  the  rule  governing  the  same,  pre- 
scribe that  the  word  "effects"  "includes  all 
personal  property  and  all  interest  therein." 
Kecessarily  live  stock  constitutes  "effects," 
unless  by  some  rule  of  construction  you 
would  be  required  to  read  the  same  out  of 
the  statute.  To  eliminate  from  the  statute 
live  stock  In  the  hands  of  a  bailee  (if  sufB- 
ciently  in  his  possession),  and  declare  that 
it  is  not  comprehended  within  the  letter  and 
the  spirit  of  the  law,  is  to  our  minds  legis- 
lating by  forced  interpretation — yielding  to 
some  instances  of  inconvenience,  instead  of 
yielding  to  the  statute. 

[S]  We  also  infer  that  appellee  contends 
that,  because  the  record  shows  that  Davis, 
the  debtor,  had  the  right  to  resume  the  pos- 
session, or  take  the  live  stock  off  the  field  of 
the  bailee,  at  any  time,  the  latter's  posses- 
sion was  not  that  character  of  control  con- 
templated by  the  statute.  Possession  and 
right  of  possession  are  distinct  elements.  Il- 
lustrated, we  think,  rather  forcibly  by  the 
case  of  Loyles  v.  Hodges  Bros.,  44  Ga.  64& 
In  that  cause  the  plaintiff  proved  that  the 
defendant  debtor  had  left  with  the  garnishee 
a  large  box,  for  safekeeping  only;  the  lat- 
ter declining  to  be  responsible  for  the  box, 
but  permitting  the  debtor  to  leave  it  in  the 
storehouse.  It  was  in  the  storehouse  at  the 
time  of  the  service  of  the  garnishment,  and 
removed  by  the  defendant  debtor  with  the 
permission  of  the  garnishee;  the  box  con- 
taining goods  of  a  certain  value.  The  Su- 
preme CSourt  of  Georgia  said:  "Our  law 
(Code,  §  3226)  requires  the  garnishee  to  an- 
swer what  he  is  Indebted  to  the  defendant, 
or  what  effects  of  his  he  has  in  hand,  or  had 
at  the  service  of  the  summons.  Was  not  this 
box  and  its  contents  in  store  with  the  gar- 
nishee? True,  he  held  it  without  risk;  but 
It  was  none  the  less  in  his  charge.  He  would 
have  been  liable  for  gross  neglect  had  any 
damage  come  to  It  •  •  •  We  see  noth- 
ing to  justify  us  In  saying  that  there  were 
not  'effects'  of  the  defendant  in  the  hands  of 
the  garnishee.  They  were  In  his  custody. 
In  his  possession,  as  (at)  the  will  of  the  own- 
er, and  the  verdict  of  the  Jury  was  right 
The  goods  were  turned  over  to  tbe  defend- 
ant by  the  garnishee,  at  his  own  risk,  after 
the  service  of  the  summons."    Further,  and 


with  regard  to  the  question  of  tbe  accessibil- 
ity by  the  bailor,  and  bis  right  to  resume 
possession  of  tbe  property,  destroying  the 
proposition  of  possession,  we  cite  the  case  of 
Brown  V.  Davis,  18  Vt  212.  That  case  dis- 
closes that  one  Davis  had  loaned  a  wagon  to 
another  for  the  purpose  of  use;  the  bailee 
used  the  wagon  In  his  business  when  neces- 
sary, and  he  had  no  claim  upon  the  same, 
"nor  any  right  to  use  it  any  longer  than  Da- 
vis should  choose  to  leave  it  in  his  posses- 
sion;" and  that  the  wagon  was,  at  the  time 
of  answer,  on  the  premises  of  the  trustee, 
subject  to  the  control  of  Davis,  who  could 
legally  claim  it  The  statute  of  Vermont  pre- 
scribes that  "every  person,  having  any  goods, 
effects  or  credits  of  the  particular  defendant 
Intrusted  or  deposited  in  his  hands  or  pos- 
session, or  which  shall  come  into  Ms  hands 
or  possession,  after  the  service  of  the  writ 
and  before  disclosure  is  made,  may  be  sum- 
moned as  trustee."  The  Supreme  Court  of 
Vermont  said:  "It  is  very  manifest,  from  the 
facts  disclosed  by  Hacket  [the  trustee],  that 
the  wagon  in  question  was  intrusted  or  de- 
posited in  his  hands  or  possession.  The  case, 
then,  would  seem  to  fall  clearly  within  the 
terms  of  the  statute."  We  do  not  think  that 
the  words  "intrusted"  or  "deposited"  would 
make  that  difference  between  the  Vermont 
statute  and  the  Texas  statute  as  to  make  the 
decision  cited  and  quoted  inapplicable  to  the 
facts  of  this  case.  The  fact  that  in  this  case 
the  particular  live  stock  were  on  the  field  and 
within  the  inclosure  at  the  home  place  of  the 
garnishee  does  not  differentiate  it  from  the 
character  of  possession  by  the  garnishee  of 
the  same  live  stock  if  cared  for  in  his  bam, 
and  fed  by  him  three  times  a  day.  Api>el- 
lee,  however,  contends  that  "live  stock  re- 
quiring much  expense  and  trouble-  to  keep, 
and  being  perishable  property,  are  not  the 
subject  of  garnishment,  and  can  only  be 
reached  by  writ  of  attachment,  with  the  at- 
taching officer  as  trustee,"  etc.  The  argu- 
ment is  that  the  garnishment  bond  is  made 
payable  to  Davis,  the  debtor,  and  that  the 
garnishee  would  be  without  remedy,  subject- 
ing him  to  considerable  inconvenience  and 
expense  in  keeping  the  property  and  respond- 
ing to  the  writ  This  is  an  argument  of  ex- 
pediency which  we  are  not  inclined  to  think 
should  prevail  as  against  the  unambiguous 
language  of  the  statute.  Article  307,  R.  8., 
under  Garnishment,  prescribes:  "Where  the 
garnishee  is  discharged  upon  his  answer,  the 
costs  of  the  proceeding,  including  a  reason- 
able compensation  to  the  garnishee,  shall  be 
taxed  against  the  plaintiff;  where  the  answer 
of  the  garnishee  has  not  been  controverted 
and  the  garnishee  is  held  thereon,  such  costs 
shall  be  taxed  against  the  defendant  and  in- 
cluded in  the  execution  provided  for  in  this 
chapter;  where  the  answer  is  contested,  tbe 
costs  shall  abide  the  issue  of  such  contest" 
[6,  7]  We  are  inclined  to  think  that  a  rea- 
sonable interpretation  of  this  statute  would 
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entitle  a  garnishee  in  a  proper  case  to  a  re- 
imbursement to  tbe  extent  of  a  reasonable 
coinpensation  for  the  costs  of  Iceeping  the 
horses  dnring  tbe  pendency  of  tbe  suit.  E<z- 
penses  incident  to  litigation,  properly  at- 
tributable thereto,  In  proper  cases,  are  al- 
ways considered  as  costs.  The  statute  does 
not  spedflcally  mention  attorney's  fees  as 
reasonable  compensation  to  be  adjudged  to 
tbe  garnishee  where  one  has  been  employed 
to  aid  the  garnishee  in  answering  the  suit. 
Attorney's  fees  cannot  properly  be  desig- 
nated as  court  costs  in  any  case,  except 
those  proceedings  unnecessary  to  mention, 
and  a  reasonable  compensation  to  the  gar- 
nishee for  the  purpose  of  compensating  an 
attorney  who  aids  the  former  in  answering 
the  suit  does  not  come  within  the  purview 
of  the  language,  "costs  of  the  proceeding," 
any  more  than  a  reasonable  compensation 
to  tbe  garnishee  as  costs  brought  about  by 
this  proceeding  for  the  puriMse  of  keeping 
the  live  stock  to  deliver  to  the  sheriff  in  the 
event  the  plaintiff  recovers.  Associate  Jus- 
tice Oaines  said,  in  the  case  of  Johnson  & 
Co.  V.  Blanks,  68  Tex.  496,  4  S.  W.  558:  "By 
compensation  is  meant  a  sufficient  sum  to  re- 
munerate the  garnishee  for  expenses  neces- 
sarily incurred  in  protecting  his  interest  in 
the  proceeding."  If  a  case  arises  where  the 
garnishee  would  be  too  heavily  burdened  or 
Inconvenienced,  the  court,  in  tiie  exercise  of 
its  power,  may  possiby  reach  such  a  condi- 
tion of  affairs  when  confronted  with  tbe 
same;    that,  however,  is  not  before  us. 

[11  Without  attempting  to  discuss  the  cases 
dted  by  appellee,  most  of  which  we  do  not 
think  have  any  bearing  whatever  to  the  case 
at  bar,  we  tliink  that,  as  applied  to  the  un- 
disputed facts  in  this  case,  with  reference 
to  the  possession  of  Watson  of  the  live 
stock  in  his  Indosed  farm,  and  under  his 
care  and  custody,  the  same  was  subject  to 
the  writ  of  garnishment;  and  such  conclusion 
requires  us  to  reverse  and  remand  this  cause, 
with  directions.  If  we  could  more  definitely 
ascertain  the  amount  of  the  mortgage  liens 
of  Collins  and  Watson  upon  said  ten  head 
of  horses,  and  the  value  of  Davis'  equity 
over  and  above  said  amount,  we  would  re- 
verse and  render  this  cause  to  that  extent. 
We  regard  the  actions  of  Watson  in  agreeing 
to  the  sale  of  tbe  horses  by  Davis  to  Collins 
as  a  constructive  delivery  of  said  horses  to 
Davis  and  thence  to  Collins,  which  is  in  vi- 
olation of  the  garnishment  statute,  and  such 
actSy  taken  in  connection  with  the  resale  of 
said  horses  by  Collins  to  him  (Watson)  by 
virtue  of  a  prearrangement  between  them, 
should  be  treated  by  the  courts  in  the  nature 
of  a  conversion  of  the  proi>erty;  and,  if  the 
facts  are  the  same  upon  another  trial,  the 
trial  court  is  ordered  to  direct  a  verdict  for 
McClung  against  Watson  for  the  amount  of 
his  debt  upon  appropriate  pleadings,  if  Da- 
vis' equity  in  the  stock  over  and  above  the 


mortgage  liens  exceeds  or  equals  that 
amount;  the  recovery  by  McClung,  of  course, 
not  to  exceed  the  value  of  enOx  equity  in  any 
event;  Watson  to  pay  the  costs  occasioned 
by  him  in  the  garnishment  suit  in  the  trial 
court  and  the  costs  of  this  appeal. 
Reversed  and  remanded,  with  dlrection& 


LOCK  et  al.  T.  CITIZENS'  NAT.  BANK. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  7,  1914.     On  Motion  for  Re- 
hearing, April  11,  1914.) 

1.  Bnxs  A.THD  Notes   ({  354*)— Bona  Fira 

PnaCHASEBS— CONBTBrcnVE   NOTICK. 

The  amount  paid  by  the  purchaser  of  a  not* 
of  a  solvent  maker  may  be  so  disproportionate 
to  its  face  value,  especially  If  bought  from  a 
stranger  as  to  imply  a  guilty  knowledge  or  a 
willful  ignorance  of  facts  connected  with  the 
execution  of  the  paper  which  could  have  been 
ascertained  by  reasonable  inquiry,  but  this  rule 
does  not  require  that  tbe  fall  face  value  should 
be  paid. 

[E!d.  Note.— For  other  cases,  see  Bills  and 
Notes    Cent.  Dig.   {{   904,   905;    Dec.    Dig.  f 

2.  BiLU   AND    NoiES    (S   354*)— Bona  Fids 
PxntcBASEBs— CoRSTRUcnvB  Notice. 

That  a  bank  discounted  the  note  of  a  solvent 
maker  purchased  from  a  stranger  about  10  per 
cent  did  not  deprive  it  of  the  standing  of  a 
bona  fide  purchaser  where,  at  the  time  of  the 
purchase,  the  makers  did  not  know  of  the  fraud 
committed  by  the  payee,  and  the  bank,  had  it 
made  Inquiry,  would  therefore  not  have  learned 
of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note&  Cent   Dig.   (|   904,   9(10;    Dec.  Dig.   | 

3.  MONOPOLIXS       (t      17*)— Vauditt  — Re- 

STBAINT  OF  TBADE. 

A  contract  giving  one  party  an  exclusive 
right  to  vend  an  article  throughout  a  specified 
district  and  fixing  a  price  below  which  he  was 
not  authorized  to  sell  did  not  violate  the  anti- 
trust statute  of  this  state  if  the  article  was  a 
patented  one;  the  object  of  the  patent  law  be- 
mg  to  create  a  monopoly. 

[Ed.  Note. — For  other  cases,  see  MonopoUesL 
Cent  Dig.  {  13 ;   Dec.  Dig.  i  17.*] 

4.  Monopoues     ({    17*)— Intebstate    Cou- 
ueboe— Application  of  State  Laws. 

A  contract  giving  an  exclusive  right  to  sell 
an  article  in  a  specified  district  and  fixing  tlie 
selling  price  was  not  in  violation  of  the  anti- 
trust statute  of  this  state,  where  the  articles 
were  to  be  manufactured  and  delivered  to  the 
party  given  the  exclusive  right  in  another  state. 
[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  {  13;   Dec.  Dig.  |  17.*] 

5.  BrLLS  AND  Notes    ({  854*)— Bona   Fide 
PuBOHABEBs— Extent  of  Recovert. 

A  purchaser  of  a  negotiable  security  be- 
fore maturity,  who  is  not  personally  chargeable 
with  fraud,  is  entitled  to  recover  its  full  amount 
against  the  maker,  though  he  may  have  paid  less 
than  its  par  value  whatever  tbe  original  infirm- 
ity in  the  security. 

[EA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  t{  904,  906;  Dec.  Dig.  I 
364.*] 

8.  Buxb  and  Notes  (J  534*)— Acnoss— Bub- 
den  OF  PBOor— Attobnets'  Fees. 

In  an  action  on  a  note  stipulating  for  at- 
torneys' fees,  where  there  was  no  proof  tlial 


•For  other  ewes  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexe. 
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the  sdiralated  fee*  were  unreasonable  or  as- 
conscionable,  the  coart  was  aathorised  to  act 
on  the  stipnlation  and  enter  judgment  for  the 
stipulated  amount. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  i{  1946,  1947;  Dec.  Dig.  I 
634.*) 

On  Motion  for  Rehearing. 

7.  Tbiai.  (I  896*)— Pa]M>l  Bvimwob— Bfmot 
OP  ADiiiasioN  wiTHotrr  OBJsonoN — Find- 

IH08. 

Oral  statements  of  a  party  prior  to  the  ex- 
ecution of  a  written  contract  were  merged  there- 
in, and, '  though  received  in  evidence  witliout 
objection,  could  not  form  the  basis  of  a  finding 
or  judgment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  935-938;    Dec.  Dig.  |  89e.*] 

8.  TBIAL       (I     28*)— ADJOnBNMEWTS— DlSCBK- 

non. 

In  an  actimi  on  a  note  b^  an  indorsee, 

where  it  appeared  that  at  the  time  of  its  pur- 
chase the  makers  did  not  know  of  the  fraud 
practiced  by  the  payee  and  that  had  the  indorsee 
made  inquiry  it  would  therefore  not  imve  learn- 
ed of  the  fraud,  the  court  did  not  abuse  its  dis- 
cretion in  refusing  to  suspend  or  delay  the  case 
to  enable  a  witness  to  produce  the  indorsee's 
books  for  the  purpose  of  showing  the  exact 
amount  of  the  discount;  the  witness  testifying 
tliat  he  could  not  tell  the  exact  amount  without 
the  books. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  42;    Dec.  Dig.  H  26.*] 

9.  CoumB  (|247*)— Cebtiftiko  QmsnoNs  to 

SUFSKMZ  GOUBT. 

The  Court  of  Civil  Appeals  will  not  certify 
to  the  Supreme  Court  a  question  which  in  its 
opinion  has  been  previously  decided  by  that 
court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  M  487.  749,  751-754,  767,  769,  760.  762- 
76l;   Dec.  big.  «  247.»1 

Appeal  from  Hale  Connty  Ooort;  W.  B. 
Lewis,  Judge. 

Action  by  the  Citizens'  National  Bank 
against  C.  E.  Lock  and  anotlier.  Judgment  for 
plalntlfl,  and  defendants  appeal.     Affirmed. 

Austin  G.  Hatcbell,  of  Plalnvlew,  for  ap- 
pellants. Geo.  L.  Mayfleld  and  L.  R.  Pear- 
son, both  of  Plalnvlew,  for  appellee. 

HBNDBICKS,  J.  This  suit  was  filed  by 
the  appellee,  the  Citizens'  National  Bank  of 
Plalnvlew,  Tex.,  In  the  county  court  of  Hale 
county,  Tex.,  against  C.  E.  Lock  and  F.  M. 
Lock,  the  appellantB,  on  a  promissory  note 
payable  to  the  order  of  6.  A.  Henderson, 
which  was  negotiated  by  Henderson  to  the 
appellee  bank.  The  appellants  claim  that  the 
note  was  procured  by  fraud,  of  which  appel- 
lee bad  full  knowledge,  was  without  consid- 
eration, and  was  in  contravention  of  the  anti- 
trust laws  of  the  state.  The  trial  court,  after 
the  close  of  the  evidence,  instructed  the  Jury 
to  find  for  the  plaintiff  against  the  defend- 
ants Lock  for  the  principal  and  Interest  of 
the  note  and  10  per  cent  attorneys'  fees. 

At  the  time  of  the  execution  of  the  note, 
a  written  contract  was  executed  by  O.  A. 
Henderson  and  C.  E.  Lock  and  F.  M.  Lock, 
by  the  terms  of  which  the  Locks  were  osten- 
sibly appointed  as  sole  and  exclusive  agents 


for  the  sale  of  a  oomblned  educational  chart 
drawing  board,  and  wilting  desk.  In  Smith 
county,  Tex.,  from  the  14th  day  of  Decem- 
ber, 1911,  to  August  9,  1917,  In  consideration 
of  the  agents  purchasing  from  Henderson  36 
of  said  articles  at  $8.60  per  chart,  to  be  de- 
livered f.  o.  b.  Mnncle,  Ind.,  and  to  be  ship- 
ped to  Lock  &  Son  within  80  days  from  the 
date  of  the  contract;  the  said  Henderson 
granting  to  the  said  Lock  &  Son  an  equal 
right  with  Henderson  and  his  other  agents  to 
have  all  orders  filled  by  the  mannfacturer  at 
Munde,  Ind.,  according  to  the  manufacturer's 
contract  with  Henderson  at  the  wholesale 
price  of  $1.60  per  chart  Besides  the  exclu- 
sive agency  for  the  sale  of  the  charts  in 
Smith  connty.  Lock  &  Son  were  granted 
another  agency  with  equal  privilege  with 
Henderson  and  his  other  authorized  agents, 
to  sell  said  chart  in  the  counties  of  Hale, 
Swisher,  Floyd,  and  Briscoe,  for  the  same 
period  of  time.  Aside  from  the  written  con- 
tract, as  abbreviated  above,  appellants  testi- 
fied, In  substance,  that  Henderson  orally  rep- 
resented that  as  to  the  Panhandle  counties 
named  no  other  person  would  have  any  right 
to  sen  the  chart  in  that  territory  and  that 
no  other  person  would  be  able  to  purchase 
the  same  chart  except  from  him  (Henderson) , 
the  latter  claiming  absolute  control  over  the 
sale  of  the  same,  that  none  of  the  agents 
were  permitted  to  sell  the  charts  for  less  than 
$8.50  each  and  stated  that  they  were  con- 
structed out  of  the  best  oak  wood;  however, 
testifying  that  they  read  the  contract  and 
the  note  and  signed  the  same.'  The  appel- 
lants stated  that  the  36  charts  received  by 
them  were  made  of  Inferior  material,  and 
that  In  attempting  to  sell  the  charts  In  some 
of  the  Panhandle  territory  it  developed  that 
they  were  In  competition  with  other  charts 
listed  by  a  mail  order  house  at  $2.76,  which, 
with  the  freight  added,  would  have  made 
the  chart  cost  In  that  territory  $3.25,  and,  be- 
cause other  firms  were  selling  the  same  chart 
in  other  territory  for  less  money,  the  par- 
ticular contract  to  them  was  worthless.  At 
the  time  the  written  contract  and  the  note 
were  executed,  C.  E.  Lock  addressed  a  letter 
at  the  solicitation  of  Hehderson,  to  the  Citi- 
zens' National  Bank,  the  appellee,  as  follows: 
"I  have  this  day  made  one  note,  payable  to 
G.  A.  Henderson,  for  $306.00,  due  November 
15,  1912.  Will  be  agreeable  with  me  for  you 
to  take  up  my  note." 

[1,  2]  When  Henderson  negotiated  the  note 
to  the  bank,  he  presented  the  letter,  and  the 
bank  discounted  the  note  about  10  per  cent, 
and  we  infer  from  the  record  that  this  trans- 
pired within  a  short  time  after  the  ex- 
ecution of  the  note  and  contract  The  presi- 
dent of  the  bank  testified  that  he  had  an 
idea  that  the  note  purchased  was  given  for 
school  supplies ;  that  an  agent  of  Henderson, 
selling  charts  for  blm,  was  staying  at  hla 
house  at  that  time;  that  he  knew  nothing  of 
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any  statements  made  to  Lock  by  Henderson, 
and,  as  we  construe,  the  record,  this  Is  the 
only  knowledge  of  any  fact  In  connection 
with  the  transaction  possessed  by  any  officer 
of  the  bank.  Appellants  contend  that  the 
discount  is  such,  coupled  with  the  purchase 
of  the  note  In  suit  from  a  stranger,  and  the 
knowledge  of  the  bank  Chat  G.  B.  Lock,  the 
father,  was  solvent,  was  such  constructive 
notice  as  to  put  the  bank  upon  Inquiry.  The 
case  of  Oppenbelmer  et  al.  v.  Farmers'  & 
Merchants'  Nat  Bank,  97  Tenn.  19,  36  8.  W. 
705,  33  L.  R.  A.  767,  56  Am.  St  Rep.  778,  by 
the  Supreme  Gonrt  of  Tennessee,  dted  by  ap- 
pellant upon  another  proposition,  is  author- 
ity against  the  contention.  It  is  true  that 
the  real  amount  of  the  consideration  In  some 
cases  and  ander  some  drcnmstances  is  im- 
portant in  determining  good  faith  and  con- 
structive notice  in  the  purchase  of  negotiable 
paper.  The  amount  paid  by  a  purchaser  of 
paper  executed  by  a  solvent  maker  may  be 
so  disproportionate  to  the  face  value  of  the 
security,  and  especially  so  if  bought  from 
a  stranger,  which  would  Imply  a  guilty 
knowledge,  or  a  willful  ignorance  of  facts,  In 
connection  with  the  execution  of  the  paper 
which  could  have  been  ascertained  by  rea- 
sonable inquiry.  However,  it  is  uniformly 
held  that  the  rule  does  not  require-  the  full 
face  of  the  paper  to  be  paid  In  its  purchase, 
and  a  contrary  principle  would  not  only 
deprive  cpmrnercial  paper  of  one  of  the  most 
essential  and  valuable  incidents  of  negotia- 
bility— that  is,  the  sale  of  same — but  neces- 
sarily affect  the  business  and  commerce  of 
the  country.  King  v.  Doane,  139  U.  8.  166, 
11  Sup.  Gt.  465,  35  L.  Ed.  87. 

The  otBcers  of  the  bank  testified  that  they 
relied  upon  the  letter  in  the  purchase  of  the 
paper.  It  was  some  time  after  the  execu- 
tion of  the  contract  and  the  negotiable  paper 
in  question  that  the  Locks  received  the  ship- 
ment of  the  charts  purchased.  If  the  paper 
had  been  sold  to  the  bank  prior  to  the  deliv- 
ery of  the  charts  and  the  bank  had  inquired 
of  the  Locks,  what  information  would  they 
have  received  as  to  any  fraud  between  the 
Locks  and  Henderson?  The  Locks  had  none 
until  they  received  the  charts  and  attempt- 
ed to  sell  the  same.  We  necessarily  over- 
rule the  assignment  Insisting  upon  this  con- 
tention. 

[3]  Neither  do  we  think  that  it  is  sufficient- 
ly shown  that  the  note,  as  a  part  of  the  con- 
tract. Is  in  violation  of  the  anti-trust  statute 
of  this  state.  This  contract  has  the  usual 
earmarks  of  a  sale  of  the  exclusive  right  to 
vend  a  patented  article  throughout  a  speci- 
fied district,  especially  as  to  Smith  county. 
The  Locks  testified  that  Henderson  Informed 
them  that  the  article  was  patented,  and  If 
so  the  evidence  suggests  that  Henderson  as- 
sumed to  control  it  The  object  of  the  pat- 
ent law  Is  monopoly,  "and  the  rule  is,  with 
few  exceptions,  that  any  conditions  which 
are  not  In  their  very  nature  illegal  with  re- 
gand  to  this  kind  of  properly,  imposed  by 


the  patentee  and  agreed  to  by  the  licensee 
for  the  right  to  •••  sell  the  article, 
will  be  upheld  by  the  Courts.  The  fact  that 
the  conditions  in  the  contracts  keep  up  the 
monopoly  or  fix  prices  does  not  render  them 
Illegal."  Bement  &  Son  v.  National  Har- 
row Co.,  186  U.  S.  91,  22  Sup.  Ot  756,  46 
L.  Ed.  1069. 

[4]  A  contract  of  the  character  indicated 
by  the  quotation  was  held  by  that  court  as 
not  void  as  an  unlawful  restraint  on  inters 
state  trade  or  commerce  and  was  not  forbid- 
den by  the  act  of  Congress  on  that  subject. 

The  Supreme  Court  of  Texas  held,  in  the 
case  of  Albertype  Co.  v.  Oust  Feist  Co.,  102 
Tex.  219,  114  S.  W.  791,  that  where  the  for- 
mer agreed  to  sell  the  latter  2,000  copies  of 
souvenir  albums,  and  further  agreed  not  to 
sell  any  of  said  albums  in  the  dty  of  Galves- 
ton for  one  year  to  any  other  person,  where 
the  articles  were  to  be  manufactured  In. a 
foreign  state  and  shipped  into  this  state,  was 
not  a  contract  in  contravention  of  our  anti- 
trust statute  for  the  reason  that  the  trans- 
action under  consideration  constituted  inter- 
state commerce,  and  such  commerce  is  not 
subject  to  the  anti-trust  laws  of  this  state. 
This  contract  seems  to  contemplate  the  right 
of  the  Ixicks  to  purchase  charts  at  a  cer- 
tain price,  to  be  manufactured  at  Monde, 
Ind.,  with  which  the  said  Henderson  had  an- 
other contract  providing  for  the  sale  and 
manufacture  of  same.  If  it  were  not  a  pat- 
ented article,  we  are  Inclined  to  think  that 
Interstate  commerce  Is  such  a  salient  feature 
of  the  contract  as  that  the  Supreme  Court 
case  dted  would  apply  to  this  record. 

[I]  The  appellants  also  contend  that  U 
there  was  fraud  between  the  maker  and  the 
original  payee,  and  the  note  was  fraudulent- 
ly put  into  circulation,  the  bank  as  an  inno- 
cent holder  should  be  limited  in  its  recovery 
to  the  amount  that  it  paid  for  the  note  with 
Interest  and  attorneys'  fees  on  that  amount, 
and  dte  the  following  cases  In  supiwrt  of  the 
contention:  SperUn  v.  Peninsular  L.  St  D. 
Co.,  103  S.  W.  282;  People's  Nat  Bank  v. 
Mulkey  et  al.,  61  S.  W.  528;  Oppenbelmer 
V.  Farmers'  &  Merchants'  Bank,  07  Tenn.  19, 
36  S.  W.  705,  S3  L.  R.  A.  767,  66  Am.  St  Rep. 
778;  Campbell  v.  Brown,  100  Tenn.  245,  48 
8.  W.  970.  The  two  latter  are  Tennessee 
cases.  Daniel  on  Negotiable  Instruments  as- 
serts the  same  doctrine,  with  a  conflict  of  au- 
thority, though  by  the  different  courts  of  the 
country  on  the  question.  The  Supreme  Court 
of  this  state,  however.  In  the  case  of  Petrle 
&  Bro.  V.  National  Bank,  83  Tex.  427,  18  S. 
W.  752,  29  Am.  St  Rep.  657,  adopted  the  rule 
on  this  subject  declared  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Crom- 
well V.  Sac  County,  96  U.  S.  60,  24  L.  Ed. 
681 :  "A  purchaser  of  negotiable  security  be- 
fore maturity,  in  cases  where  he  is  not  pet' 
sonally  chargeable  with  fraud,  Is  entitied  to 
recover  its  full  amount  against  its  maker, 
though  he  may  have  paid  less  than  its 
par  value,  whatever  may  have  been  Its  orlgl- 
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sal  Inflrmlty."  The  same  gneatlon  again 
arose  In  tlie  case  of  Petri  &  Bro.  t.  Fond  da 
Lac  Nat  Bank,  84  Tex.  212,  20  S.  W.  777, 
and  was  again  decided  In  the  same  manner. 

We  are  unable  to  grasp  the  distinction 
between  paper  fraudnlently  put  In  drcnla- 
tlon  and  any  other  fraud  to  connection  with 
the  execution  of  negotiable  paper  as  to  the 
rights  of  an  Innocent  holder  who  has  paid 
value  without  notice.  There  are  cases,  of 
course,  where  a  negotiable  note  has  been 
tranduloitly  pat  to  drcolatlon,  to  which,  with 
reference  to  the  Inception  of  the  paper  and 
circulation  of  same,  the  holder,  although  to- 
nocent,  has  not  any  rights  whatever;  but 
such  cases  are  not  applicable  here.  The  rule 
of  the  Supreme  Court  of  the  XTnlted  States, 
followed  by  our  court,  Is  based  upon  what 
is  considered  as  the  better  policy  as  an  aid 
to  commerce  to  the  use  of  snch  paper  as  an 
evidence  of  credit  to  substitution  for  actual 
money.  Our  Supreme  Court  having  adopted 
the  rule,  we  are  concluded  by  Its  decision. 

[•]  The  appellants  insist  that  the  evidence 
did  not  ]ustl^  a  peremptory  instruction  for 
the  attorneys'  fees,  because  that  feature  of 
the  note  is  merely  a  contract  of  tademnlty. 
Our  Supreme  Court,  in  the  case  of  First  Na- 
tional Bank  of  Eagle  Lake  v.  Boblnson,  135  S. 
W.  372,  concludes  the  appellant  on  this  ques- 
tion. TJiere  is  an  absence  of  plea  and  proof 
to  this  case  by  the  appellants  that  the  attor- 
neys' fees  agreed  upon  in  the  note  are  unrea- 
sonable, or  unconsclonahle;  hence  "the  court 
is  authorized  to  act  upon  the  amount  of  such 
fees  as  agreed  upon  by  the  parties  and  ente? 
judgment  accordtogly."  Upon  the  above  con- 
sideration of  this  record,  the  cause  havtog 
been  decided  upon  Us  merits,  it  is  unneces- 
sary to  pass  upon  the  question  of  the  result 
of  a  failure  to  except  to  a  charge  of  the 
court,  where  the  instruction  to  the  Jury  is 
peremptory. 

We  conclude  that  the  action  of  the  trial 
court  was  correct,  and  the  judgment  is  to 
all  thtogs  affirmed. 

On  Motion  for  Reheertog. 

Wi  In  this  cause  the  written  contracts  in 
substance  set  out  to  our  original  optolon,  if 
deemed  contracts  of  sale,  on  the  question  of 
the  same  being  condemned  by  our  anti-trust 
statutes,  upon  a  close  consideration  and  the 
comparative  legal  effect  between  the  same 
and  the  one  considered  by  the  Supreme 
Court  of  the  state  to  the  case  of  Albertype 
Co.  V.  Gust  Feist  Co.,  102  Tex.  219,  114  8. 
W.  791,  we  thtok  clearly  places  this  cause, 
on  that  question,  withto  the  scope  of  that 
case,  and  not  within  the  purview  of  the  case 
of  Watson  Medical  Co.  v.  Johnson  et  al., 
162  S.  W.  394.  If  appellee  contends  that 
the  testimony  of  the  Locks,  as  to  the  state- 
ments made  by  Henderson  prior  to  the  time 
that  the  written  contracts  were  made,  brtogs 
this  cause  withto  the  scope  of  the  latter  case 
dted,  and  that  the  contract,  viewed  as  a 
whole,  supplemented  by  this  oral  testimony. 


as  the  contract  between  the  parties,  Ib  con- 
demned by  the  case  last  cited,  the  answer  is 
to  the  condition  of  this  record  that  the  testi- 
mony as  to  the  previous  statements  and  rep- 
resentations made  by  Henderson  cannot  con- 
stitute the  contract  between  them.  The  rule 
that  a  written  memorial  which  merges  previ- 
ous  negotiations  exclndes  such  proof  is  for 
the  reason  that  the  testimony  is  tocompetent. 
Wigmore  says  (volume  4,  i  2300,  subd.  1): 
"The  rale  is  to  no  sense  a  rule  of  evidence, 
but  a  role  of  substantive  law.  It  does  not 
exclude  certain  data  because  they  are  for 
one  or  another  reason  untrustworthy  or  un- 
desirable means  of  evldenctog  some  fact  to 
be  proved.  •  •  •  What  the  rule  does  Is 
to  declare  that  certato  kinds  of  fact  are 
legally  toeffective  to  the  substantive  law; 
and  this,  of  course  (like  any  other  ruling  of 
substantive  law),  results  to  forblddtog  the 
fact  to  be  proved  at  all."  The  Supreme 
Court  of  the  state,  to  the  case  of  Henry  et 
al.  V.  Phillips,  106  Tex.  466,  151  S.  W.  538, 
with  reference  to  a  certato  character  of  testi- 
mony in  a  case  different  to  its  status  from 
the  cause  here,  announced,  however,  what  we 
believe  to  be  the  same  prtodple,  when  it 
said :  "Snch  tocompetent  testimony  can  never 
form  the  basis  of  a  findtog  of  facts  to  an 
appellate  court,  notwlthstandtog  its  pres- 
ence to  the  record  without  objection.  When 
the  appellate  court  comes  to  apply  the  law 
to  testimony  constltuttag  the  facts  of  the 
case,  it  can  only  base  its  condosion  upon 
such  testimony  as  is  under  the  law  com- 
petent That  which  is  not  competent  testi- 
mony should  be  given  no  probative  force." 
While  we  are  not  tocUned  to  think  the  oral 
testimony  would  bring  this  cause  withto  the 
prtodple  of  the  case  of  Watson  Medical  Co. 
v.  Johnson,  supra,  however,  when  we  come 
to  the  written  contract,  we  are  dearly  of 
that  opinion. 

[I]  Appellants  insist  that  the  trial  court 
committed  error  as' follows:  On  cross-ex- 
amination of  the  cashier  of  the  bank,  the  wit- 
ness had  testified  that  he  could  not  tell  ex- 
actly what  the  bank  gave  Henderson  for  the 
note,  but  to  the  best  of  his  recollection  it 
was  an  amount  less  about  a  10  per  cent  dls- 
coont;  that  he  could  not  testify  to  the  exact 
amount  without  gotog  to  the  book  at  the 
bank  recordtog  the  purchase.  Counsel  tor 
defendants  asked  the  witness  to  secure  the 
book  and  from  it  give  the  exact  amount 
paid  for  the  note.  The  court  stated  that  he 
did  not  consider  the  amount  as  material  and 
that  it  would  take  up  too  much  time  to  se- 
core  the  book.  The  president  of  the  bank, 
who  negotiated  the  purchase  of  the  note,  had 
testified  that  they  had  discounted  the  note 
about  10  per  cent.  When  the  bank  purchased 
the  note,  whatever  amount  they  paid  for  it, 
if  they  had  toquired  of  the  Locks  to  regard 
to  the  transaction  between  the  latter  and 
Henderson,  the  only  Information  that  the 
Locks  could  have  Imparted  to  the  officers 
of  the  bank  was  that  they  had  made  a  cei- 
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tain  contract  with  Hmderson  for  the  pur- 
chase of  certain  charts  and  the  right  to  pur- 
chase more  to  sell  in  certain  territory,  upon 
certain  representations  made  by  Henderson. 
Whether  false  or  true,  or  fraudulent  or  not, 
at  that  time  no  one  knew  or  had  any  means 
of  knowing.  We  concede  there  are  cases 
where  the  court  could  have  abused  his  dis- 
cretion in  refusing  to  suspend  or  delay  a 
case,  even  though  a  litigant  has  not  attempt- 
ed to  avail  himself  of  the  proper  process  to 
obtain  information  from  the  opposite  party, 
or  to  compel  the  production  of  his  papers  In- 
to court;  but  under  the  record  here  we  do 
not  think  an  abuse  of  discretion  upon  the 
real  merits  of  the  cause  is  exhibited. 

[9]  We  refuse  to  c«tify  to  the  Supreme 
Court  a  question  which  we  conceive  has 
been  previously  decided  by  that  court,  in  the 
case  of  Petri  &  Bro.  v.  National  Bank,  83 
Tex.  427,  18  S.  W.  752,  29  Am.  St  R^.  657, 
and  again  repeated  In  84  Tex.  212,  20  S. 
W.  777. 

The  motion  for  rehearing  Is  In  all  things 
overruled. 


HOUSTON  BELT  &  TERMINAL  RY.  00.  t. 

MONTBLLO. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

llarch  11,  1914.) 

1.  Triai.  (i  191*)  —  Instbuotions  Assuming 
Pacts— QuKsnoNs  fob  Jubt. 

In  a  railroad  employe'!  action  for  injuries, 
in  which  the  petition  alleged  that,  while  plain- 
tiff and  other  employes  were  loading  rails  on  a 
flat  car,  the  foreman  so  hurried  such  employes, 
and  so  negligentiy  directed  the  work,  as  to 
cause  several  of  the  employes  to  let  a  rail  fall 
in  great  haste,  and  with  great  violence,  in  a 
careless  manner,  injuring  plaintiff,  an  instruc- 
tion to  find  for  plaintiff,  if  he  was  injured  as 
alleged,  was  erroneous,  since  whether  the  act 
of  the  foreman  in  hurrying  the  employes,  or  the 
act  of  the  employes  in  dropping  the  rail,  was 
negligence,  and  whether  such  negligence  was 
the  proximate  cause  of  the  injury,  should  have 
been  submitted  to  the  jury;  the  evidence  tend- 
ing to  show  that  plaintifTs  coemploygs  dropped 
their  end  of  a  rail,  causing  the  end  which  plain- 
tiff was  assisting  in  carrymg  to  drop  and  strike 
bis  leg. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431,  436 ;    Dec.  Dig.  {  101.  i] 

2.  Dakaoks  ({  210*)— Actions  roB  Injdbibs 
— Instbuctions. 

In  an  employe's  action  for  injuries,  where 
the  evidence  as  to  the  character  and  extent  of 
his  injuries  was  conflicting,  it  was  error  to 
charge  that  if  the  jury  found  for  plaintiff,  they 
should  allow  such  sum  as  they  believed  from  the 
evidence  would  compensate  him  "for  the  inju- 
ries complained  of,  as  he  could  recover  for 
only  such  injuries  as  the  evidence  showed. 

[Ed.    Note. — For   other   cases,   see   Damages, 
Cent  Dig.  §§  637,  638;    Dec.  Dig.  {  210.*] 

3.  Tbiai,  (I  191*)— Instbuctions  —  Pbovinck 

or    JtTBT. 

In  an  employe's  action  for  injuries,  an  in- 
struction that,  if  the  foreman  directing  the  work 
of  loading  rails  on  a  flat  car  unduly  hurried 
the  men  carrying  a  rail,  plaintiff  would  be  enti- 
tled to  recover,  if  he  did  not  bring  on  the  injury 
by  his  own  act  or  neglect  was  erroneous,  as 


whether  the  act  of  the  foreman  was  negllgene* 
'  should  have  been  submitted  to  the  jury. 

nSd.  Note.— For  other  case^  see  Trial,  Cent 
Dig.  It  420-^31,  435;    Dec/Dig.  i  191*] 

Appeal  from  Harris  County  Court;  A.  B. 
Hamblen,  Special  Judge 

Action  by  John  Montello  against  the  Hous- 
ton Belt  &  Terminal  Railway  Company. 
Judgment  for  plaintiff,  aiid  defmdant  ap- 
peals.   Reversed  and  remanded. 

Andrews,  Ball  &  Stveetman,  of  Houston, 
for  appellant  Gibson  te  Wander,  of  Hous- 
ton, for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
damages  in  the  sum  of  $1,000  for  personal 
injuries  alleged  to  have  been  sustained  by 
him  as  a  result  of  the  negligence  of  appel- 
lant The  cause  of  acUon,  as  alleged  by 
plaintiff,  la  as  follows: 

"Plaintiff  alleges  that  (m  or  about  the 
24th  day  of  July,  1912,  he  was  working  In 
an  extra  gang,  laying  and  carrying  rails  for 
said  company,  at  a  point  on  said  road  near 
Houston,  Harris  county,  Tex.,  from  a  place 
near  the  railroad  track,  to  a  flat  car  of  de- 
fendant, upon  Its  track,  for  conveyance  else- 
where; that,  while  so  at  work  for  said  de- 
fendant he  received  an  injury  through  the 
carelessness  and  negligence  of  said  defend- 
ant, its  agfflits  and  employes,  by  being  struck 
with  a  heavy  iron  rail  across  his  left  1^, 
below  his  knee,  with  such  violence,  and  in 
such  manner,  as  to  be  made  quite  sick,  and 
to  permanently  Injure  and  impair  him  in  the 
use  of  said  leg,  and  to  cause  him  to  suffer 
great  physical  pain  and  mental  anguish  from 
thence  until  now. 

"Plaintiff  further  shows  that  the  Injury 
received,  as  aforesaid,  was  the  direct  and 
proximate  result  of  the  carelessness  and 
negligence  of  said  defendant  and  its  fore- 
man, agent,  and  employes.  In  this:  Plaintiff 
was  one  among  others  engaged  to  lift  and 
carry  certain  heavy  Iron  or  metal  rails 
from  the  ground  that  was  situated  on  the 
right  of  way,  to  load  upon  a  flat  car  on  said 
track  for  said  defendant  railway  company, 
and  that,  while  plaintiff  was  so  at  work  for 
said  defendant  a  certain  foreman  of  de- 
fendant directing  him  and  other  workmen 
of  defendant  engaged  in  the  same  kind  of 
work  in  loading  said  hand  car  with  said 
heavy  rails,  did  so  hurry  and  rush  said  serv- 
ants and  employes,  and  did  so  carelessly 
and  negligently  direct  the  work,  as  to  cause 
several  of  said  servants  to  throw  down  or 
let  fall  In  great  haste,  and  with  great 
violence,  and  la  careless  manner,  a  heavy 
Iron  rail  to  the  ground  near  where  he 
(plaintiff)  was  at  woi^,  and  which  did  fall 
upon  his  leg  as  aforesaid. 

"Plaintiff  would  show:  That  at  the  point 
where  plaintiff  was  at  work,  the  surface  of 
the  ground  was  uneven,  and  the  ground  was 
obstructed  vrith  loose  Iron   rails,   ties,   and 
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timbers  lying  between  the  point  from  whlcb 
plaintiff  and  other  helpers  were  required  to 
get  them,  and  cany  each  rail  to  the  rail- 
road track  where  the  raUs  were  being  load- 
ed on  the  flat  car.  That  said  rails  were  bo 
Iteavy,  and  the  surface  of  the  ground  so  ob- 
structed, that  it  required  great  care  and 
caution  in  moving  over  the  ground  while 
carrying  such  heavy  weight.  That  defend- 
ant furnished  four  men  to  carry  each  raU, 
and  the  raUs  were  much  too  heavy  for  the 
four  men  to  carry  safely.  That  conveying 
one  of  these  raUs  the  defendant's  foreman 
recklessly  and  carelessly  hurried  plaintitT 
and  bis  co-workers  so  that,  straining  under 
the  great  weight,  one  of  them  stumbled 
against  an  obstruction  and  let  fall  the 
weight,  so  that  the  hold  of  all  the  others,  to- 
gether with  plaintiff's,  was  broken,  and  the 
rail  fell  to  the  ground,  crushing  plaintifTs 
left  leg  thereunder,  and  inflicting  the  wound 
above  described.  That  plaintiff  was  using 
all  dUlgence  and  care  for  his  safety,  and 
that  the  injury  was  not  contributed  to  by 
any  act  of  his,  but  was  directly  caused  by 
defendant's  negligence  as  heretofore  stated." 

The  defendant  answered  by  general  de- 
murrer, general  denial,  and  special  plea, 
denying  that  it  or  its  agents  and  servants 
carelessly  or  negligently  directed  the  work 
referred  to  in  plaintiff's  petition  in  such 
manner  as  to  cause  any  injury  to  plaintiff, 
and  that  there  were  any  obstructions  in  the 
way  of  the  work  as  to  interfere  with  it, 
or  which  did  Interfere  with  the  plaintiff,  or 
cause  the  plaintiff  any  injuries;  and  by 
farther  special  pleas  setting  up  the  defenses 
of  inevitable  accident,  assumed  risk,  and 
contributory  negligence. 

The  trial  In  the  court  below,  with  a  jury, 
resulted  In  a  verdict  and  judgmoit  in  favor 
of  plaintiff  for  the  sum  of  $950. 

Upon  the  issue  as  to  how  plaintiff's  in- 
juries were  caused,  the  testimony  was  con- 
flicting. 

There  is  evidence  tending  to  sustain  plain- 
tiff's claim  that,  while  engaged  with  other 
employes  of  defendant  in  carrying  a  heavy 
raU  for  the  purpose  of  loading  it  on  a  car. 
Ills  co-workers,  who  were  unduly  rushed  and 
tanrried  by  the  foreman  in  charge  of  the 
work,  let  the  end  of  the  rail  carried  by 
tliem  fall,  and  this  caused  the  end  which 
plaintiff  was  assisting  to  carry  to  drop 
-down  and  strike  plaintiff's  leg  and  injure 
lilm  as  alleged  in  bis  petition.  There  is 
also  evidence  to  sustain  the  contention  of 
defendant  that  plaintiff  was  Injured  by  his 
own  negligence  in  running  or  walking 
against  a  rail  which  was  being  carried  by 
other  employes  of  defendant,  without  the 
assistance  of  plaintiff,  and  in  so  doing 
struck  his  leg  against  the  rail  and  thereby 
received  his  injuries. 

[1, 2]  This  being  the  state  of  the  evidence, 

the  trial  court  gave  the  jury  the  following 

-charge :  "You  are  charged  that,  if  you  believe 

.by  preponderance  of  the  evidence  plaintiff  was 


injured  in  the  manner  and  under  the  dicnm- 
stances  alleged,  if  from  the  evidence  you  be- 
lieve he  was  injured,  then  you  are  instructed 
to  return  your  verdict  for  plaintiff,  asalnat 
defendant,  for  such  a  sum  as  you  believe 
from  the  evidence  wiU  compensate  plaintiff 
for  the  injuries  complained  of,  not  to  exceed 
$960." 

The  first  assignment  of  error  complains  of 
this  charge  on  the  ground  that  it  instructs 
the  jury  to  return  a  verdict  for  the  plaintiff, 
if  they  find  from  the  evidence  that  plaintiff 
was  injured  in  the  manner  and  under  the  dr- 
comstanoes  alleged,  thereby  assuming  that,  if 
the  facts  alleged  as  to  circumstances  jinder 
which  plalntUTs  injuries  were  caused  were 
true,  such  factsy  as  a  matter  of  law,  estab- 
lished negligence  on  the  part  of  defendant, 
and  plaintitrs  injuries  were  the  proximate  re- 
sult of  such  negligence. 

The  charge  is  further  assailed  because  it 
authorizes  the  Jury  to  compensate  plaintiff 
for  the  injuries  complained  of,  regardless  of 
whether  such  injuries  were  established  by 
the  evidence. 

We  think  these  objections  to  the  charge 
are  valid.  It  certainly  cannot  be  held,  as  a 
matter  of  law,  that  defendant  was  guilty  of 
negligence,  if  the  facts  as  to  Ihe  manner  and 
circumstances  in  which  plaintiff  was  Injured 
were  as  alleged  in  his  petition.  The  jury 
might  have  found  that  the  act  of  the  foreman 
In  hurrying  and  rushing  plalntUTs  co-workers 
in  their  work,  or  the  act  of  said  co-workers 
in  dropping  the  end  of  the  rail  carried  by 
them,  was  under  the  circumstances  negli- 
gence, and  that  such  negligence  was  the  prox- 
imate cause  of  the  plaintiff's  injuries;  but 
they  should  not  have  been  instructed  that 
they  must  so  find.  The  acts  alleged  did  not 
constitute  negligence  per  se,  and,  even  if  they 
could  be  so  held,  such  negligence  was  not, 
as  a  matter  of  law,  the  proximate  cause  of 
the  injury,  because  it  cannot  be  said  'that  rea- 
sonable minds  could  not  differ  in  the  conclu- 
sion that  defendant  could  have  reasonably 
anticipated  that  such  negligence  would  have 
resulted  in  injury  to  plaintiff.  Bering  Mfg. 
Ck».  V.  Femelat,  85  Tex.  Civ.  App.  36,  79  8. 
W.  869;  Hallway  Ck).  r.  Bums,  63  S.  W. 
1035. 

The  court  in  subsequent  charges  properly 
defined  negligence  and  proximate  cause ;  but 
neither  the  question  of  defendant's  negligence 
nor  the  issue  of  proximate  cause  was  submit- 
ted to  the  Jury. 

It  goes  without  saying  that  plaintiff  was 
only  entitled  to  recover  compensation  for  the 
injuries  which  the  evidence  shows  he  sustain- 
ed. The  evidence  was  conflicting  as  to  the 
character  and  extent  of  his  Injuries,  and, 
such  being  the  state  of  the  evidence,  it  was 
manifestly  erroneous  for  the  court  to  tell  the 
Jury  that,  if  they  found  for  the  plaintiff, 
they  should  give  him  such  sum  as  would 
compensate  him  for  "the  injuries  complain- 
ed of." 

[3]  The  second  assignment  complains  of  the 
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foUowlng  paragraidi  of  tbe  court's  charge: 
"The  oonrt  charges  the  Jury  that,  although 
they  may  believe  that  the  place  where  plain- 
tlfl  was  at  work  at  the  time  of  the  injury 
may  have  been  free  from  obstruction,  yet, 
if  the  Jury  believes  from  the  evidence  that 
the  injury,  if  any,  was  caused  by  an  accident 
produced  by  tbe  defendant's  foreman  direct- 
ing the  work  at  the  time  unduly  hurrying 
and  hastening  the  men  carrying  the  rail,  then 
the  plaintiff  would  be  entitled  to  recover,  pro- 
vided be  himself  did  not  bring  on  the  injury 
by  bis  own  act  or  neglect" 

This  charge  repeats  and  emphasizes  the  er- 
ror in  the  charge  complained  of  by  the  first 
assignment,  in  that  it,  in  effect,  instructs  the 
Jury  that  the  alleged  act  of  the  foreman  in 
unduly  hurrying  and  hastening  the  workmen 
was  negligence,  Instead  of  submitting  to  the 
jury  the  question  of  whether  such  act  was 
negligence. 

Because  of  these  errors  in  tbe  charge,  the 
judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded.  ' 


TTLEB  BUiLDIMO  &  LOAN  ASS'N  t. 
BAIBD  &  SCALES. 

(Ckinrt  of  Civil  Appeals  of  Texas.     Dalla& 

March  21,  1014.    Rehearing  Denied 

April  11,  1914.) 

1.  Vendob  and  Purchaser  ({  239*)— Essen- 
tials—I  ntewt  OF  Orantob. 

To  pass  title  a  deed  must  be  delivered  with 
grantor's  consent  that  it  shall  operate  to  pass 
title,  and  a  deed  coming  into  grantee's  posses- 
sion without  grantor's  assent,  given  with  the 
intention  that  It  shall  operate  as  a  conveyance, 
will  not  pass  title  even  as  against  an  innocent 
purchaser  for  value  from  the  grantee,  and  with- 
out notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  583^-600;    Dec.  Dig.  | 

2.  EBOBOWS  (I  14»)— FBArDUI.ENT  Delivkbt. 

Where  one,  in  whose  possession  plaintiff 
placed  a  deed  for  safe-keeping  and  for  delivery 
after  plaintiff  had  inspected  some  goods,  for 
which  it  was  to  convey  tbe  land,  fraudulently 
delivered  the  deed  before  the  goods  were  in- 
spected, plaintiff  was  not  bound  by  the  deed 
holder's  acts,  and  the  delivery  was  not  effectual 
to  pass  title. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  if  17-20;   Dec.  Dig.  8  14.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  J.  C.  Roberts,  Judge. 

Action  by  the  Tyler  Building  &  Loan  As- 
sociation against  Baird  &  Scales.  From  a 
Judgment  dismissing  the  petition,  plaintiff 
appeals.    Affirmed. 

Lively,  Nelmes  &  Adams,  of  Dallas,  and 
Lasseter  &  Mcllwalne,  of  Tyler,  for  appel- 
lant.   Lawther  ft  Pope,  of  Dallas,  for  appel- 

RAINEY,  a  X  This  suit  was  brought  by 
aiq)eUant  against  appellees  to  recover  dam- 
ages for  the  value  of  certain  lands  alleged 


to  have  been  listed  by  appellant;  said  dank- 
age  having  been  occasioned  by  tlie  fraud  of 
appellees  as  agents  of  appellant 

General  and  special  demurrers  to  the  peti- 
tion were  sustained,  and,  appellant  having 
refused  to  amend,  the  cause  was  dismissed, 
and  from  this  action  of  the  court  this  ap- 
peal is  taken. 

The  allegations  of  the  plaintiff's  petition 
are: 

"(1)  That  plaintiff,  Tyler  Building  ft  Loan 
Association,  is  a  private  corporation,  created, 
organi;^,  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Texas,  with  its 
principal  office  and  place  of  business  located 
In  the  city  of  Tyler,  county  of  Smith,  and 
state  of  Texas,  and  that  John  Durst,  who 
resides  in  said  city,  county,  and  state,  is  its 
president  and  general  manager.  That  the 
defendants,  J.  V.  Baird  and  H.  L.  Scales, 
composing  the  firm  of  Baird  ft  Scales,  as 
aforesaid,  each  reside  in  the  city  of  Dallas, 
county  of  Dallas,  and  state  of  Texas,  but 
the  defendant  H.  L.  Scales  is  now  temporari- 
ly in  the  city  of  New  York,  county  and  state 
of  New  York,  and  for  cause  of  action  plain- 
tiff alleges: 

"(2)  That  plaintiff  Is  a  private  corporation 
created,  organized,  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Texas 
for  the  purpose  of  buying  and  selling  real 
estate.  Including  trading  and  exchanging 
lands  for  money,  other  lands,  or  property,  the 
erection,  renting,  or  leasing  of  buildings,  and 
the  loan  of  money  for  the  mutual  benefit  of 
its  members,  and  was  engaged  in  such  busi- 
ness during  tbe  year  1909.  That  the  de- 
fendants are  now  and  were  during  the  year 
1909  engaged  in  the  real  estate  business  In 
the  city  of  Dallas,  and,  as  such  real  estate 
agents  and  dealers,  are  now  and  were  during 
said  year  1909  engaged  In  the  business  of 
buying,  sellLng,  trading,  and  exchanging  real 
estate  and  other  properties  for  themselves 
and  for  others,  for  hire  or  compensation. 
That  on  or  about  the  31st  day  of  March,  A.  D. 
1909,  said  defendants  were  so  engaged  In  said 
business,  and  on  or  about  said  date  repre- 
sented to  plaintiff  that  they  had  established 
agencies  In  most  every  state  in  the  American 
Union,  consisting  of  live,  energetic  men, 
through  which  agencies  they  were  in  position 
to  make  for  their  cllenta  large-  profits  on 
properties  turned  over  to  them  for  trade  or 
exchange.  That  on  or  about  said  date,  and 
subsequent  thereto,  plaintiff  was  the  owner 
of  and  in  possession  of  2,888  acres  of  land 
in  Angelina  county,  Tex.,  on  the  Vincentl 
Mlchelli  grant  in  said  county,  described  as 
follows,  to  wit:  (Here  the  land  is  described:) 
And  out  of  the  above-described  1,843.5  acres 
there  was  sold  to  Wyndham  Robertson  437 
acres,  undivided  interest  as  per  deed,  dated 
October  26,  1899,  recorded  in  Cherokee  Coun- 
ty Deed  Records  Book  17,  p.  345,  leaving  a 
net  balance  of  1,406.5  acres,  which  is  hereby 
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conTeyed  and  folly  shown  on  plat  hereto  at- 
tached and  made  a  part  of  this  deed,  and 
maAed  'BxUblt  A,'  Plat  of  the  M.  del  Car- 
md  Lelgo  Leagne,  Oherokee  Ciotinty,  Texas, 
showing  aabdlTlslon,  which  said  land  was 
on  said  date,  and  Is  now,  reasonably  worth 
a  snm  of  |6  per  acre,  or  a  total  of  |9,139. 
That  the  legal  title  to  said  last  above-named 
tract  of  land  was  at  the  time  of  the  negotla- 
tloos,  hereinafter  set  ont,  In  the  name  of  the 
estate  of  Mrs.  Susan  W.  Thorn,  deceased, 
of  which  said  estate  John  Durst  was  Inde- 
pendent executor,  but  the  land  In  truth  and 
In  fact  belonged  to  plaintiff ;  the  same  haT- 
Ing  been  bought  and  paid  for  by  plaintifT, 
bat  title  thereto  never  having  beoi  conveyed 
to  it  That  plaintiff,  desiring  to  sell  or  dis- 
pose ot  said  land,  listed  same  with  defend- 
ants, for  the  purpose  of  being  sold  or  trad- 
ed, agreeing  to  pay  them  reasonable  compen- 
sation for  their  services  in  the  event  they 
secured  a  purchaser  suitable  to  plaintiff,  and 
for  a  consideration  satisfactory  to  plaintiff. 
That  plaintiff  listed  its  said  lands  with  de- 
fendants on  or  abont  the  Ist  day  of  April, 
A.  D.  1909,  for  disposition  either  by  sale  or 
trade,  in  the  event  suitable  purchaser  or  pur- 
chasers could  be  found  who  would  pay  a 
consideration  satisfactory  to  plaintiff  for 
same,  and  agreed  to  pay  to  defendants,  in  the 
event  they  disposed  of  said  land,  a  reasona- 
ble compensation  for  their  services.  That 
from  said  date  op  to  the  ISth  day  of  Septem- 
ber, A.  D.  1909,  said  defendants  submitted 
plaintiff  various  and  sundry  propositions  of 
trade  for  said  lands,  none  of  which  were  ac- 
ceptable to  plaintiff.  That  among  said  prop- 
ositions to  trade  so  snbmltted  to  plalntlfT 
by  defendants  were  several  offers  to  trade 
said  lands  for  stocks  of  dry  goods,  none  of 
which  propositions  were  satisfactory  or  ao- 
c^table  to  plaintiff.  That  on  or  about  the 
7tb  day  of  September,  A.  D.  1909,  the  defend- 
ants r^reeented  to  plaintiff  that  they  could 
trade  said  two  tracts  of  land  to  Kansas  City 
parties  at  $15  per  acre  for  stocks  of  general 
dry  goods  consisting  of  clothing,  shoes,  boots, 
hats,  dresses,  etc.  That  plaintiff  advised  de- , 
fendants  that  It  would  be  willing  to  trade  j 
for  such  a  stock  of  general  dry  goods  as  above  ! 
described,  provided  the  stock  was  aU  right  j 
and  the  goods  not  damaged,  said  goods  to  be 
traded  for  to  be  submitted  to  inspection  by  | 
plaintiff,  and  checking  of  inventory  of  same. 
That  defendants  represented  to  plaintiff  that  i 
said  stock  of  dry  goods  was  a  first-class  '. 
stock  of  diy  goods  in  every  respect,  and  could  | 
be  easily  handled  for  cash.  That  in  the 
negotiations  by  and  between  plaintiff  and  de- 
fendants regarding  said  stock  of  dry  goods, 
defendant  often  used  the  general  term  'mer- 
chandise,' meaning  thereby  stock  of  general 
dry  goods  consisting  of  clothing,  hats,  dress- 
es, boots,  shoes,  etc.,  and  not  a  stock  of  gen- 
eral merchandise.  That  It  was  In  contempla- 
tion of  the  parties  hereto  at  all  times  that, 
In  the  event  said  lands  were  traded  for  mer- 
chandise. It  was  to  be  a  general  stock  of 


dry  goods.  That  thereafter,  to  wit,  on  or 
about  the  18th  day  of  September,  A.  D.  1909, 
Che  defendant  3.  Y.  Balrd,  ]nst  a  day  or  two 
after  representing  to  plaintiff  that  he  could 
trade  two  tracts  of  land  to  Kansas  City  par- 
ties for  a  general  stock  of  dry  goods  con- 
sisting of  clothing,  dresses,  hats,  boots, 
shoes,  etc.,  as  heretofore  described,  went  to 
Kansas  City,  and  from  Kansas  City  repre- 
sented to  plaintiff  that  they  had  been  offered 
for  said  two  tracts  of  land  $60,000  in  mer- 
chandise, that  the  defendants,  acting  by  and 
through  the  defendant  3.  V.  Balrd,  repre- 
sented to  plaintiff  that  he,  the  said  Balrd, 
had  had  20  years'  experience  in  the  dry 
goods  business,  that  he  had  examined  and 
handled  over  200  stocks  of  dry  goods,  and 
was  thoroughly  acquainted  with  the  char- 
acter and  quality  of  dry  goods  and  the  value 
thereof.  That  plaintiff,  relying  upon  the 
truthfulness  of  the  said  Baird's  represNita- 
tlons  that  he  had  had  20  years'  experience  in 
the  dry  goods  business  and  that  he  was 
thoroughly  acquainted  and  competent  to  pass 
upon  stocks  of  general  dry  goods  as  to  the 
kind  and  quality  and  as  to  the  price  thereof, 
authorized  the  defendants  to  go  to  Kansas 
City  to  negotiate  a  deal  of  said  lands  for 
such  a  stock  of  general  dry  goods  as  he  had 
represented  to  plaintiff  he  could  trade  said 
lands  for,  but  did  not  authorize  defendant 
to  enter  negotiations  to  trade  said  lands 
for  any  other  kind  or  character  of  said  goods. 
That  defendants,  as  hereinbefore  alleged, 
prior  to  the  time  the  said  Balrd  went  to  Kan- 
sas Cil7,  had  represented  to  plaintiff  that 
said  general  stock  of  dty  goods  consisted  of 
boots,  shoes,  hats,  dresses,  etc.,  and  was 
snch  a  stock  of  goods  as  could  be  easily  con- 
verted into  cash.  That  plaintiff,  upon  re- 
ceipt of  the  representations  of  said  defend- 
ant from  Kansas  City  that  he  could  trade 
for  a  $60,000  stock  of  merchandise  for  said 
two  tracts  of  land,  believed  and  relied  upon 
the  representations  of  the  said  defendants, 
acting  by  and  through  the  said  3.  V.  Balrd, 
that  said  merchandise  was  the  stock  of  gen- 
eral dry  goods,  such  as  the  said  defendants 
had  represented  to  plaintiff  it  could  trade 
said  lands  for,  and  was  such  a  stock  as  plain- 
tiff had  authorized  the  defendants  to  enter 
negotiations  looldng  to  the  exchange  of  same 
for  said  land.  That,  immediately  after  the 
said  Balrd  entered  into  or  attempted  to  enter 
into  said  contract  on  behalf  of  plaintiff  with 
the  said  Mitchell  Dry  Goods  Company  for  the 
exchange  of  said  $60,000  stock  of  merchandise 
for  said  two  tracts  of  land,  the  defendant 
Balrd  returned  to  Texas,  and  after  his  re- 
turn studiously  concealed  the  true  character 
and  quality  of  said  stock  of  merchandise,  but 
represented  to  plaintiff  that  he  had  traded 
for  such  a  stock  of  general  dry  goods  as  he 
bad  represented  he  would  trade  for,  that  is, 
a  general  stock  of  dry  goods  consisting  of 
dothing,  hats,  dresses,  boots,  shoes,  etc., 
which  stock  inventoried  at  cost  price  the  sum 
of  $60,000,  subject  to  plaintiff  Inspecting  said 
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goods  and  diecklng  the  Inventory  thereof, 
and  very  strenuously  and  urgently  recom- 
mended to  plaintiff  that  he  accept  said  trade 
and  close  same  immediately.  That  the  de- 
fendants, acting  by  and  through  the  said 
J.  V.  Balrd,  represented  to  plaintiff,  as  here- 
inbefore alleged,  that  he,  the  said  Balrd,  had 
had  20  years'  experience  In  the  dry  goods 
business,  that  he  had  examined  between  $20,- 
000  and  $30,000  worth  of  the  stock  of  goods 
offered,  and  that  It  was  a  first-dass  stock 
of  general  dry  goods  In  every  particular,  and 
that  same  consisted  of  clothing,  dresses,  hats, 
boots,  shoes,  etc.,  and  such  other  goods  as 
are  usually  and  customarily  carried  in  dry 
goods  stores.  Said  defendant  further  rep- 
resented to  plaintiff  that  the  remainder  of 
the  stock  to  make  up  the  $60,000  was  to  be 
taken  from  the  store  of  the  Mitchell  Dry 
Goods  Company  in  Kansas  City,  Mo.,  a  con- 
cern doing  a  large  business  in  said  city,  and 
was  to  be  as  good  or  a  better  class  of  goods 
than  the  stock  examined  by  him.  That  plain- 
tiff, believing  the  statements  made  by  defend- 
ants to  be  true,  and  relying  on  their  repre- 
sentations, authorized  them  to  proceed  with 
closing  said  deal  for  the  exchange  of  said 
goods  for  said  lands;  said  trade  to  be  made 
subject  to  examination  of  the  goods  and 
checking  of  the  inventory  of  same  by  plain- 
tiff. That  in  pursuance  of  said  trade  as  rep- 
resented to  it  by  defendants,  plaintiff  pre- 
pared, executed,  and  acknowledged,  and  caus- 
ed to  be  prepared,  executed,  and  |icknowledg- 
ed,  deeds  for  the  lands  in  question,  convey- 
ing same  by  warranty  title  to  one  B.  W. 
Pope,  the  party  designated  by  said  defend- 
ants, and  turned  said  deeds  over  to  defend- 
ants for  safe-keeping,  to  be  delivered  when 
plaintiff  had  inspected  and  examined  said 
sto(^  of  goods  and  checked  the  inventory 
thereot  That  said  deeds  were  so  turned  over 
to  defendants  by  plaintiff  on  or  about  the 
23d  day  of  October,  1909.  That  from  the 
time  the  said  Balrd  returned  from  Kansas 
City  up  to  the  said  23d  day  of  October,  1900, 
the  said  defendants  had  studiously  and  dili- 
gently represented  to  plaintiff  that  said  stock 
of  goods  so  traded  for  was  a  flrst-class  stock 
of  general  dry  goods  consisting  of  clothing, 
dresses,  boots,  shoes,  hats,  etc.,  and  had 
strenuously  and  diligently  concealed  from 
plaintiff  the  true  character  of  said  stock  of 
goods.  That  the  defendants  had,  up  to  said 
time,  failed  and  refused  to  furnish  to  plain- 
tiff a  copy  of  the  contract  that  they  had  en- 
tered Into  on  behalf  of  plaintiff  with  said 
Mitchell  Dry  Goods  Company,  and  had  failed 
and  refused  to  furnish  to  said  plaintiff  an 
inventory  of  said  stock  of  goods,  and  plaintiff 
at  the  time  it  left  said  deeds  with  the  said 
defendants  believed  and  relied  on  their  rep- 
resentations that  it  was  to  get  the  kind  and 
ciiaracter  of  goods  represented  by  defendants 
that  it  would  receive  for  said  land.  That 
plaintiff  on  the  23d  day  of  October,  A.  D. 
1900,  relying  on  defendants'  representations 
that  they  had  traded  for  said  stock  of  gen- 


eral dry  goods  subject  to  plaintiff's  inspec- 
tion of  same  and  the  checking  of  the  inven- 
tory thereof,  procured  the  services  of  an 
exitert  and  experienced  dry  goods  man  to 
go  to  Kansas  City  and  inspect  said  stock  of 
dry  goods  and  to  check  the  Inventory  there- 
of, and  said  expert  went  to  gunmig  City 
in  compliance  with  plalnttiTs  request,  arriv- 
ing there  on  the  25th  day  of  October,  1900. 
That  on  the  same  day  defendants,  knowing 
that  plaintiff  had  procured  the  services  of 
said  expert  dry  goods  man  to  examine  said 
stock,  and  knowing  that  be  had  not  examin- 
ed nor  had  an  opportunity  to  examine  same, 
in  utter  and  willful  disregard  of  plaintiff's 
rights,  and  In  violation  of  their  aathorlty, 
and  against  plalntitTs  directions  and  instruc- 
tions, turned  over  and  delivered  said  deeds 
to  the  Mitchell  Dry  Goods  Company,  the 
beneficiary  in  said  trade,  and  without  plain- 
tiff's knowledge,  consent,  or  aathorlty,  but 
with  full  knowledge  of  the  fact  that  plaintiff 
had  sent  an  expert  dry  goods  man  from  Tex- 
as to  Kansas  City  to  inspect  said  goods  and 
check  the  inventory  thereof,  appointed  one 
Ernest  Lovan  to  act  for  it  in  accepting  to 
stock  of  merchandise.  That  the  said  Ernest 
Lovan  was  the  party  who  had,  through  all 
the  negotiations,  and  who  was  at  that  time 
representing  the  said  Mitchell  Dry  Goods 
Comi)any  as  its  agent,  which  fact  defendants 
well  knew,  for  the  reason  that  all  of  their 
negotiations  on  behalf  of  plaintiff  with  said 
Mitchell  Dry  Goods  Company  had  been  made 
by  and  with  the  said  Lovan. 

"Plaintiff  alleges :  That  it  tamed  over  its 
said  deeds  to  the  said  defendants  on  the  23d 
day  of  October,  A.  D.  1909,  and  that  on  the 
same  day  defendants  took  the  first  fast  train 
out  of  Dallas,  Tex.,  for  Kansas  City,  and,  as 
soon  as  they  could  reach  the  office  of  the 
Mitchell  Dry  Goods  Company  after  arriving 
in  Kansas  City,  delivered  plaintiff's  deeds  to 
it,  weU  knowing  at  the  time  that  plaintlfTs 
dry  goods  man  whom  It  liad  employed  to  go 
to  Kansas  City  to  Inspect  and  examine  said 
goods  and  check  the  inventory,  therefor,  had 
not  examined  any  of  said  goods  or  checked 
the  inventory,  if  he  had  in  fact  even  had 
time  to  reach  the  house  where  the  said  goods 
were  located ;  that.  Immediately  upon  receiv- 
ing said  deeds,  said  dry  goods  company  caus- 
ed said  land  to  be  conveyed  to  an  innocent 
purchaser  for  value  without  any  notice;  that, 
as  hereinbefore  alleged,  defendants  had  from 
the  date  of  their  return  from  Kansas  City, 
up  to  the  time  said  deeds  were  turned  over 
to  them,  studiously  and  diligently  deceived 
plaintiff  as  to  the  true  character  and  value 
of  said  stock  of  goods,  and  used  all  the  de- 
vises and  representations  within  their  power 
to  induce  plaintiff  to  forego  inquiry  into  the 
true  quality  and  value  of  said  stock  of  mer- 
chandise. 

"Plaintiff  would  further  show  to  the  court: 
That  the  stock  of  goods  which  defendants 
received  for  its  lands  was  not  a  stock  of  gen- 
eral dry  goods  consisting  of  boots,  shoes, 
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dresses,  hats,  clothing,  etc.,  sach  as  was  rep- 
resented to  It  to  be,  but  that  the  majority 
of  said  stock  consisted  of  cheap  and  wortlt- 
less  jewelry,  notions,  etc.  rnkat  in  said  stock 
Inventory  $60,000  tliere  was  about  $30,000 
worth  of  cheap  and  worthless  jewelry  con- 
sisting of  neck  chains,  breastpins,  collar 
buttons,  and  trinkets  of  like  kind  and  char- 
acter, all  of  which  were  practically  worth- 
less; and  $93.95  worth  of  ladies'  waists. 
That  in  said  stock  there  was  millinery 
goods  consisting  of  hats,  braids,  l>eltlng,  etc., 
amounting  to  over  $6,000,  while  the  shoes  in 
said  stock  amounted  to  $371.  There  was  in 
said  stock  goods  cheap  and  worthless  but- 
tons inventorying  over  $2,500,  and  piece 
goods  Inventorying  only  $166.  That  there 
was  $6,296.11  of  ladies'  neck  chains  and 
$68.17  of  hosiery  and  underwear.  That  said 
stock  did  not  contain  the  boots,  shoes,  cloth- 
ing, hats,  dresses,  etc.,  as  defendants  had 
represented  to  plaintiff  it  did  contain;  but 
same  was,  as  hereinbefore  alleged,  made  up 
of  neck  cliains,'  stickpins,  brooches,  breast- 
pins, braids,  and  trinkets  of  like  kind  and 
character,  all  of  which  are,  and  were  at  the 
time  plaintiff  traded  for  same,  or  attempted 
to  trade  for  same,  practically  worthless. 
That  plaintiff  never  did  at  any  time  author- 
ize its  lands  to  be  traded  for  any  such  stock 
of  goods,  has  never  agreed  to  accept  the  same 
for  its  lands,  nor  did  it  authorize  or  rati- 
fy defendants'  attempted  acceptance  for  it. 
Plaintiff  farther  alleged  that  the  defendants 
knew,  or  by  the  exercise  of  ordinary  care 
and  diligence  could  have  known,  that  plain- 
tiff did  not  trade  for  any  such  stock  of  goods 
as  was  tendered  to  it;  but,  notwithstanding 
this  fact,  defendant  negligently,  carelessly, 
and  fraudulently  delivered  plaintiff's  deeds 
to  the  said  Mitchell  Dry  Goods  Company 
without  seeing  or  attempting  to  see  that 
plaintiff  received  the  goods  for  which  said 
defendants  agreed  to  exchange  said  land. 

"Plaintiff  further  aUeges  that  the  defend- 
ants by  reason  of  their  fraudulent  acts  and 
conduct  intended  to  and  did  rob,  cheat,  and 
defraud  plaintiff  out  of  Its  land  without  pay- 
ing value  therefor,  and,  in  furtherance  of 
such  attempt  to  so  defraud  plaintiff,  said  de- 
fendants delivered  plalntifTs  said  deeds  to 
said  Mitchell  Dry  Goods  Company,  without 
plaintiff's  knowledge,  consent,  or  authority, 
and  against  its  express  direction,  and  with- 
out any  authority  from  plaintiff  attempted 
to  appoint  the  said  Lovan,  the  agent  of  the 
Mitchell  Dry  Goods  Company,  the  beneficiary 
in  said  trade,  to  represent  the  plaintiff  in  re- 
ceiving said  stock  of  goods;  that  by  reason 
of  said  fraudulent  acts  on  the  part  of  de- 
fendants in  turning  over  and  delivering  its 
deeds  as  aforesaid,  without  its  authority,  and 
by  reason  of  their  negligence  and  careless- 
ness in  not  seeing  that  plaintiff  received  the 
stock  of  goods  it  was  to  receive  in  exchange 
for  said  lands,  they  have  deprived  plaintiff 
of  its  land,  without  compensating  it  there- 
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for,  which  land  plaintiff  alleges  to  be  worth 
$27,811,  for  which  amount  it  asks  judgment; 
that  plaintiff  has  demanded  of  defendants 
and  of  the  said  Mitchell  Dry  Goods  Com- 
pany a  return  of  the  deeds  to  its  said  land, 
which  demand  has  been  and  is  still  refused. 

"(3)  Plaintiff  further  aUeges:  That  by  rea- 
son of  defendants'  willful  violation  of  their 
duty  in  delivering  its  deeds  as  aforesaid,  and 
depriving  it  of  Its  said  land,  it  has  been 
compelled  to  and  has  gone  to  considerable 
expense  in  an  effort  to  regain  its  said  lands, 
or  value  therefor,  in  the  way  of  traveling 
expenses,  attorney's  fees,  telegrams,  and  tel- 
ephone calls,  etc.,  to  the  amount  of  $2,500. 
That  it  has  been  compelled  to  employ  attor- 
neys at  an  expense  of  $1,500  and  pay  their 
exi)en8e8  in  attending  to  said  Utigatlon  in 
the  sum  of  $600;  and  that  plaintiff  has  paid 
out  in  other  expenses  in  traveling  expenses, 
telegrams,  telephones,  hotel  bills,  etc.,  the 
sum  of  $500,  aggregating  the  sum  of  $2,50&-^ 
all  of  which  items  of  expenses  were  brought 
about  and  made  necessary  by  defendants' 
utter  disregard  of  plaintiffs  rights  and  will- 
ful violation  of  their  authority.  That  but 
for  defendants*  acts  in  the  premises  plaintiff 
would  not  have  had  to  expend  said  amounts, 
but  same  are  necessary  by  reason  of  and  as 
the  direct  result  of  the  acts  hereinbefore 
complained  of  on  the  part  of  the  defendants. 
Wherefore  It  prays  judgment  for  said  sum  of 
$2,500  to  cover  said  expenses. 

"(4)  Wherefore,  premises  considered,  plain- 
tiff prays  for  process  according  to  law,  and 
upon  final  trial  hereof  that  it  have  judgment 
against  said  defendants,  both  jointly  and 
severally,  for  the  value  of  its  land,  to  wit, 
the  sum  of  $27,911,  for  its  damages  in  the 
way  of  expenses  in  the  sum  of  $2,500,  mak- 
ing a  total  of  $30,411,  together  with  6  per 
cent  interest  thereon  from  the  25th  day  of 
October,  A.  D.  1909,  for  all  costs  of  suit,  and 
for  such  other  and  further  relief,  both  gen- 
eral and  special,  as  it  may  be  entitled  to  re- 
ceive, by  reason  of  the  above-stated  facts, 
and  in  duty  bound  will  ever  pray." 

The  appellant  complains  of  the  sustaining 
of  the  general  demurrer,  and  of  the  special 
demurrer,  which  reads:  "Further  answer- 
ing, the  said  defendants,  by  their  attorneys, 
come  and  say  that  the  said  plalntifTs  first 
amended  original  petition  is  insufflcient  in 
law,  because  it  appears  from  the  allegations 
therein  contained  that  the  deeds  to  the  land 
which  the  plaintiff  caused  to  be  prepared, 
executed,  and  acknowledged,  conveying  said 
land  by  warranty  deed  to  one  B.  W.  Pope, 
were  delivered  to  these  defendants  for  safe- 
keeping to  be  delivered  to  the  grantee  when, 
and  not  until,  the  plaintiff  had  Inspected  and 
examined  said  stock  of  goods  and  checked 
the  Inventory  therefor;  that  afterwards 
these  defendants,  without  the  consent,  knowl- 
edge, or  authority  of  said  plaintiff,  and  in 
violation  of  plaintiff's  authority,  and  against 
their  express  directions  and  instructions,  and 
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wltb  fraudulent  intent,  and  In  pniananoe  of 
a  conspiracy  entered  into  by  and  between 
these  defendants  and  Mitchell  Dry  Goods 
Company  to  rob,  cheat,  and  defraud  the 
plaintiff  oat  of  its  lands,  delivered  said 
plaintiff's  deeds  to  the  said  MltcheU  Dry 
tioods  Company.  Wherefore,  because  from 
the  aforesaid  allegations  it  appears  that 
said  deeds  were  delivered  by  plaintiff  to 
these  defendants  in  escrow,  and  that  these 
defendants,  with  fraudulent  Intent  and  in 
pursuance  of  a  conspiracy  with  the  Mitchell 
Dry  Goods  Company  to  defraud  and  cheat 
the  plaintiff,  and  without  the  plaintiff's 
knowledge,  consent,  or  authority  and  against 
Its  express  direction,  delivered  the  said  deeds 
to  the  said  Mitchell  Dry  Goods  Company,  the 
real  beneficiary  in  said  deeds,  it  appears 
from  the  allegations  in  the  said  plaintiff's 
first  amended  original  petition  that  the  title 
to  said  lands  did  not  pass  from  it  by  the 
delivery  of  said  deeds  by  these  defendants 
to  the  said  MltcheU  Dr>-  Goods  Company; 
that  there  has  been  no  transfer  of  title  from 
the  plaintiff  to  the  property  named  as  guar- 
anteed In  said  deeds;  and  that  the  title  to 
the  lands  described  In  the  plaintiff's  petition 
la  still  in  the  plaintiff,  by  reason  whereof  the 
said  plaintiff  is  not  entitled  to  recover  the 
value  of  said  lands  from  these  defendants, 
and  of  this  these  defendants  pray  the  Judg- 
ment of  the  court" 

The  damages  sought  to  be  recovered  is 
based  upon  the  theory  that  plaintiff  had  lost 
Its  land  by  the  fraudulent  delivery  of  a  deed 
executed  by  it  conveying  said  land,  by  its 
agent  Balrd,  one  of  the  defendants.  It  is 
alleged  that  plaintiff  had  agreed  with  Mitch- 
cbell  Dry  Goods  Company  to  exchange  said 
land  for  a  certain  stock  of  dry  goods,  and  in 
pursuance  thereof  it  had  executed  a  deed  of 
conveyance  and  placed  It  In  the  hands  of 
J.  V.  Baird  "for  safe-keeping,  with  the  ex- 
press direction  not  to  deliver  the  same  to  the 
dry  goods  company  until  it  had  had  the  stock 
of  goods  inspected  and  the  inventory  check- 
ed"; and  that  Balrd,  "disregarding  its  said 
express  directions,  and  without  its  knowl- 
edge, consent,  or  authority,  having  turned 
over  its  deeds  to  the  dry  goods  company  be- 
fore it  had  made  its  inspection  and  checked 
the  Inventory  as  agreed,  that  thereby  it  was 
robbed  of  its  lands." 

There  is  no  allegation  that  plaintiff  had 
been  dispossessed  of  the  land,  or  that  the 
stock  of  dry  goods  had  ever  been  delivered 
to  it,  nor  that  it  can  be  deprived  of  its  land 
without  Its  consent  It  is  shown  that  the 
deed  was  placed  In  escrow  to  be  delivered  to 
the  dry  goods  company  upon  the  happening 
of  certain  conditions,  which  never  took  place. 

[1]  To  pass  title  to  land  the  conveyance 
must  be  in  writing  and  a  delivery  thereof 
must  be  made  with  the  consent  of  the  gran- 
tor, and  with  the  Intention  on  the  grantor's 
part  that  It  shall  operate  as  a  conveyance 
of  the  title.    The  allegations  of  the  petition 


■how  that  there  waa  no  legal  delivery  of  the 
deed,  and  therefore  no  legal  title  passed  to 
the  dry  goods  company,  and  we  cannot  see 
how  the  dry  goods  company  can  pass  title 
to  an  Innocent  pundiaser.  We  agree  with  ap- 
pellee; the  law  is  that  "a  deed  which  comes 
into  possession  of  the  grantee  without  assent 
of  the  grantor  and  without  his  intoitlon  that 
the  same  shall  operate  as  a  conveyance  is 
Ineffectual  to  pass  the  title  to  the  property 
which  it  purports  to  convey,  even  as  against 
an  Innocent  purchaser  for  value  and  without 
notice."  Spotts  v.  Whltaker  (Civ.  App.)  157 
S.  W.  424;  Houston  Land  &  Trust  Co.  T. 
Hubbard,  37  Tex.  Civ.  App.  546,  85  S.  W.  474; 
King  V.  Hill  (Civ.  App.)  75  S.  W.  551;  Stef- 
fian  V.  Bank,  69  Tex.  613-519,  6  S.  W.  823; 
Everts  V.  Agnes,  4  Wis.  356,  65  Am.  Dea  314 ; 
Harkreader  v.  Clayton,  56  Miss.  383,  31  Am. 
Bep.  369. 

The  appellant  contends,  In  effect,  that 
Baird  was  its  agent  and,  so  being,  it  can- 
not be  heard  as  against  an  Innocent  purchas- 
er to  take  advantage  of  Balrd  disobeying  in- 
structions in  regard  to  a  delivery  of  the  deed. 

[2]  The  petition  alleges  fraud  on  the  part 
of  Balrd  in  delivering  the  deed,  and  there- 
fore be  was  not  acting  as  appellant's  agent 
and  it  is  not  bound  by  his  acts,  and  the 
matter  stands  as  though  no  delivery  was 
made.  Association  t.  Parham,  80  Tex.  518, 
16  S.  W.  316. 

We  think  in  the  particular  named  the 
petition  does  not  show  a  right  of  recovery  for 
the  value  of  the  land,  and  th^  Judgment  is 
affirmed. 


QTJANAH,  A.  &  P.  BY.  CO.  et  aL  t.  GALLO- 
WAY. 

(Court  of  CHvil  Appeals  of  Texas.     Amarillo. 

March  14,  1014.  Behearing  Denied 

AprU  11,  1914.) 

1.  LnaxATioN  OF  Actions  (|  127*)  —  Com- 
mencemxnt  or  actions  —  alcendmbnt  09 
Pleadings. 

Where,  in  an  action  brought  by  one  part- 
ner or  joint  owner,  the  petition  was  amended 
BO  as  to  make  the  other  partner  a  party  plain- 
tiff, limitations  did  not  run  against  the  cause 
of  action  up  to  the  date  of  such  amendment 
since  the  Injection  of  the  other  partner  as  a 
party  plaintiff  was  not  the  assertion  of  a  new 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  U  543-647;  Dec  Dig. 
(  127.  •] 

2.  Appkai,  and  Error  (|  501*)— Bkcobd— Pres- 
entation OF  Grounds  o»  Review  —  In- 
structions— Objections. 

Under  Acts  33d  Leg.  c.  68,  {  %  amending 
Bev.  St  1911,  arts.  1970,  1971,  1973,  1974,  re- 
lating to  the  time  and  manner  of  submitting  in- 
structions to  the  jury,  and  article  2061,  de- 
claring that  the  ruling  of  the  court  in  the  giv- 
ing, refusing,  or  qualifying  of  instructions  shall 
be  regarded  as  approved,  unless  excepted  to  in 
the  manner  provided,  the  ruling  of  the  trial 
court  in  refusing  a  request  will  not  be  review- 
ed on  appeal,  where  the  record  does  not  show 
any  exception  thereto  at  the  trial;    a  general 
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exception  to  tbe  oTerruIiag  of  a  motion  for 
a  new  trial  being  insufficient. 

[E±  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2300-2306;  Dec.  Dig.  ( 
60L*] 

3.  Afpbai.  and  Ebbob  ({{  262,  549*)  —  Pbks- 

KNTATION      AND      RESEBVATION      IN      LOWEB 

CouBT  or  Obounds  of  Rbtikw  —  Snams- 

noN  or  Speciai.  Issues. 

The  action  of  the  trial  court  in  refusing 
to  submit  a  case  upon  special  issues  will  not 
be  reviewed  on  appeal,  unless  such  ruling  is  ex- 
cepted to  and  a  bill  of  exceptions  taken,  since 
Such  a  request  is  neither  a  charge  given  nor 
a  request  refused,  but  stands  upon  a  different 
footing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1582-1689,  1693-1695, 
2441-2451;    Dec  Dig.  H  282,  649.*]     , 

4.  Apfkal  and  Ebbob  (|  501*)— Mattkbs  to 
BE  Shown  by  Recobds— Excbptions. 

Though  the  record  showed  an  objection 
purporting  to  have  been  made  by  appellant  to 
the  general  cliarge  of  the  court,  yet,  as  the  rec- 
ord did  not  show  any  ruling  on  the  exception, 
and  appellant's  statement  did  not  show  any 
such  objection,  it  conld  not  be  considered  on 
appeal. 

PQd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2300-2306;  Dec.  Dig.  | 
601.*]^ 

5.  Appeai.  and  £}bbob  ({  601*)  —  Pbebbnta- 
tion  and  Resebvation  in  I.1OWEB  CouBT  or 
Gbottnds  or  Review— Requests  to  Chaboe. 

Where  the  record  on  appeal  did  not  show 
an  exception  to  the  refusal  of  the  trial  court 
to  give  a  request,  the  appellate  court  must  con- 
sider such  ruling  approved  under  the  express 
Erovisions  of  Acts  SSd  Leg.  c.  58,  {  8,  amend- 
ig  Rev.  St  1911,  art  206L 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2300-2305;  Dea  Dig.  { 
501.*] 

6.  Tbial  (S  284*)  —  Waives  or  Ebbobs  —  In- 
STBUcnoNS  to  Jubt, 

In  an  action  against  connecting  carriers 
for  injury  to  cattle,  the  failure  of  defendants 
to  except  to  the  refusal  to  give  a  request  to  ap- 
portion the  damages  was  a  waiver  of  an  objec- 
tion to  the  general  charge  on  the  same  point 
since,  there  being  no  exception  to  the  refusal 
to  give  the  special  charge,  it  stood  approved, 
under  the  express  provisions  of  Acts  33d  Leg. 
c.  69,  i  8,  amending  Rev.  St.  1911,  art  2061. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  683-686;    Dec.  Dig.  8  284.*] 

7.  Appeai.  and  Ebbob  ({  283*)  —  Pbesenta- 
TiON  and  Resebvation  in  Loweb  Coubt 
or  Gbounds  or  Review— Requests. 

Though  Rev.  St  1911,  art  1974,  as 
amended  by  Acts  33d  Leg.  c.  69,  |  3,  provides 
that,  when  a  request  is  given,  the  court  shall 
note  the  same,  subscribe  his  name  thereto,  and 
it  shall  be  filed  with  the  clerk  and  constitute 
a  part  of  the  record  of  the  cause,  yet,  under 
tiie  express  provisions  of  article  2081,  it  must 
be  excepted  to,  or  it  will  be  regarded  as  ap- 
proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  161&-1523,  1526-1532; 
Dec.  big.  (  263.*1 

Appeal  from  Cottle  County  Court;  W.  B. 
Preacott,  Judge. 

Action  by  W.  W.  Galloway  against  the 
Quanab,  Acme  &  Pacific  Railway  Company 
and  others.  From  a  judgment  for  plaintlfl, 
defendants  appeal.    Affirmed. 

See,  also,  154  S.  W.  663. 


Fires,  Decker  &  Clarke,  of  Quanab,  for  ap- 
pellants. Browne  ft  Hawkins,  of  Paducata, 
for  appellee. 

HENDRICKS,  J.  Extracted  from  appel- 
lant's brief,  this  suit  was  brought  by  the 
appellee  against  the  railway  companies,  as 
connecting  carriers,  for  alleged  Injury  to  a 
shipment  of  Jersey  cattle  from  Ft.  Worth, 
T(<x.,  to  Paducah,  Tex.,  on  account  of  delay 
and  rough  handling  by  appellants,  and  claim- 
ing that  some  of  the  cattle  died  and  some 
were  badly  injured  as  the  result  of  the  ship- 
ment 

The  appellants,  after  general  denial,  plead- 
ed the  contributory  negligence  of  the  ship- 
per, inherent  defect  In  the  cattle,  and  a  writ- 
ten contract  between  appellee  and  the  Ft 
Worth  &  Denver  City  Railway  Company,  by 
the  terms  of  which,  amongst  other  things,  it 
was  alleged  that  neither  of  the  defendants 
should  be  liable  for  any  damages  or  injury 
not  occurring  on  its  line  respectively.  The 
cause  was  submitted  to  a  Jury,  resulting  in 
a  verdict  in  favor  of  the  appellee  for  $416, 
which  was  reduced  by  remittitur,  and  judg- 
ment entered  for  $370. 

The  suit  against  appellants  was  Instituted 
by  W.  W.  Galloway,  whose  original  petition 
was  filed  August  6,  1910,  followed  by  an 
amended  original  i>etltion  filed  by  him  June 
10,  1912.  September  8,  1913,  J.  B.  M(4ibrley 
filed  a  plea  of  intervention  in  said  cause,  al- 
leging that  he  was  the  owner  of  an  undivid- 
ed one-half  Interest  In  the  cattle  and  the 
cause  of  action ;  also  adopting  the  pleadings 
of  the  plaintlfl,  Galloway,  and  assertiiig  that 
as  to  Galloway's  petition,  "that  each  allega- 
tion therein  is  true,  and  that  the  same  be 
considered  as  filed  by  this  intervener."  The 
trial  court,  in  submitting  the  cause  to  the 
jury  and  entering  the  judgment  of  the  court, 
treated  Galloway,  the  original  piaintifT,  and 
McCarley,  the  Intwener,  as  plaintiffs  with 
reference  to  the  recovery  of  the  cause  of  ac- 
tion. 

[1]  First  The  defendants,  appellants  here- 
in, by  special  exception,  interposed  the  stat- 
ute of  limitation  of  two  years ;  also  answer- 
ing specially  that  his  cause  of  action  was 
barred  by  the  6ame  statute.  We  infer  that 
appellant's  position  is  that,  as  the  record 
discloses  "that  McCarley  owned  a  half  in- 
terest (in  the  cattle)  from  the  inception  ot 
the  transaction,  *  *  *  consequently  was 
entitled  to  one-half  of  any  recovery,  and 
hence  was  a  necessary  party  to  the  suit," 
and  having  substituted  •himself  as  party 
plaintiff,  as  to  a  part  of  the  cause  of  action, 
and  two  years  having  elapsed  before  the 
amendment,  the  statute  applies.  The  case 
of  East  line  &  Red  River  Railroad  Co.  v. 
Culberson,  72  Tex.  376,  10  S.  W.  706,  3  L.  R. 
A.  687,  13  Am.  St  Rep.  806,  cited  as  author- 
ity for  the  position,  sustains  an  apparent, 
but  not  a  real,  analogy  to  this  case.     The 
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above  case  Indicates  that,  on  an  appeal  to 
the  Supreme  Court,  it  was  reversed,  because 
the  motber  of  the  deceased,  a  beneficiary 
under  the  statute,  had  not  been  made  a  par- 
ty. In  some  capacity,  to  the  suit  Subsequently 
ttie  petition  was  amended  so  as  to  bring 
the  suit  for  the  benefit  of  the  mother,  as  well 
as  for  the  benefit  of  the  wife  and  children, 
of  the  deceased.  An  exception  was  inter- 
posed to  the  amended  petition,  which  was 
filed  more  than  12  months  after  the  death  of 
the  deceased,  upon  the  ground  that  the  cause 
of  action  was  barred  by  the  statute  of  limi- 
tations (12  months  then  being  the  period  of 
limitation).  The  Supreme  Court  held,  as  to 
the  original  plaintiffs,  the  wife  and  children, 
the  exception  was  not  well  taken,  but  should, 
itowever,  have  been  sustained  as  to  the  moth- 
er of  the  deceased;  for  "the  action"  orig- 
inally "was  neither  brought  by  her,  nor  for 
her  benefit,"  and  "the  suit  In  behalf  of  the 
beneficiaries  did  not  affect  the  running  of 
the  statute  against  her."  In  reading  the  case 
of  Railway  Co.  v.  Mertink,  101  Tex.  165,  105 
S.  W.  485,  by  Justice  Brown,  we  can  more 
clearly  discern  the  reasoil  of  the  ruling  in 
the  Culberson  Case,  supra,  the  Supreme  Court 
announcing  In  the  latter  case,  "The  statute 
gives  the  right  of  action  to  all  of  the  par- 
ties to  recover  one  sum"  and,  "under  the 
statute,  there  can  be  but  one  action,"  and 
holdft^  that  where  five  parties  were  entitled 
to  sue,  and  two  alone  brought  suit  for  them- 
selves, and  recovered  the  damages  without 
any  notice  being  taken  of  the  other  three, 
that  the  error  goes  to  the  very  foundation 
of  the  action,  and,  until  the  other  three  are 
Joined  In  some  manner  In  the  suit  there  can 
be  no  recovery;  the  suit  not  having  been 
originally  brought  for  the  benefit  of  the 
othw  three. 

Hence  the  question  is,  assuming  that  Mc- 
Carley  was  injected  into  this  suit  as  a  new 
party  plaintiff,  and  not  merely  for  the  pur- 
pose of  protecting  his  beneficial  Interest: 
Is  there  such  an  amendment  to  the  original 
cause  of  action  originally  brought  by  Gallo- 
way as  to  constitute  his  position  in  the  suit 
a  party  plaintiff  setting  up  a  new  cause  of 
action?  Galloway  was  the  consignor  and 
consignee  of  the  property  shipped,  and  the 
contract  of  shipment  was  made  with  him 
alone,  and  the  intervention  shows  that  Mc- 
Carley,  if  not  strictly  a  partner,  was  at 
least  a  Joint  owner  of  the  property.  As  an 
original  proposition,  under  the  authorities 
of  the  appellate  courts  of  this  state,  Gallo- 
way, of  course,  could  maintain  the  suit  in- 
dividually, and  the  appellants  would  be  li- 
able to  him  for  all  damages — different  from 
the  Culberson  Case.  Missouri  Pacific  Ry.  Co. 
r.  Smith,  84  Tex.  348,  19  S.  W.  500;  South- 
em  Kansas  Ry.  Co.  v.  Morris,  100  Tex.  611, 
102  S.  W.  396,  123  Am.  St  Rep.  834;  Cleve- 
land V.  Heldenheimer,  92  Tex.  108,  46  S.  W. 
80.  "The  plaintiff  has  a  right  to  sue  alone, 
although  the  horses  may  have  been  the  part- 


nership property  of  himself  and  another."  Ry. 
V.  Smith,  supra.  McCarley,  without  his  In- 
tervention, would  have  been  the  beneficiary 
of  any  recovery  had  by  Galloway  against  the 
railway  company,  and  was  not  a  necessary 
party  to  the  suit  in  order  to  dispose  of  the 
cause  of  action,  different  from  the  Culber- 
son and  Mertink  Cases,  supra,  and  this  dif- 
ference in  the  status  of  the  two  cases,  we 
think,  invokes  the  application  of  a  different 
rule.  The  Supreme  Court  Illustrates  this 
difference  in  the  case  of  Roberson  v.  Mcll- 
henny-Hutchins  Co.,  59  Tex.  615,  quoting  the 
syllabi,  as  properly  reflecting  the  gist  of  the 
case:  "When,  in  an  action  by  a  partnership, 
the  name  of  one  of  the  members  is  omitted 
from  the  petition  as  a  party  plaintiff,  he 
may  be  made  a  party  plaintiff  by  amendment, 
without  the  necessity  of  further  service  on 
the  defendant ;  the  cause  of  action  remaining 
the  same."  "Limitation  would  not  in  such 
case  run  against  the  cause  of  action  up  to 
the  date  of  such  amendment."  Also  see  Mc- 
Ilhenny  v.  Lee,  43  Tex.  205 ;  Garrett  v.  Mul- 
ler,  87  Tex.  689 ;  Trevlno  v.  StiUman,  48  Tex. 
566.  "Unless  otherwise  provided  by  statute, 
a  copartnership  Is  not  considered  a  person, 
and  must  sue  and  be  sued  by  its  members." 
Frank  v.  Tatum,  87  Tex.  206,  26  S.  W.  409. 
While,  under  the  Tatum  Case,  a  partner  may 
be  a  necessary  party  in  bringing  a  suit,  how- 
ever, under  the  Supreme  Court  decisions,  an 
amendment  making  him  one  does  not  make 
a  new  cause  of  action.  We  think  the  anal- 
ogy much  closer  between  the  character  of 
cases  cited  by  us,  holding  that  the  injection 
of  a  partner  as  a  new  party  plaintiff  is  not 
the  assertion  of  a  new  cause  of  action,  than 
the  line  of  cases  Indicated  by  appellants.  In 
order  to  permit  a  bar  by  the  statute  of  lim- 
itations to  the  cause  of  action,  the  amend- 
ment must  set  up  a  new  cause,  which  we 
think  did  not  occur  In  this  case. 

[2]  Second.  The  appellants  complain  that 
the  court  erred  in  refusing  their  special 
charge  No.  4,  which  Is  as  follows:  "If  yon 
shall  find  from  the  evidence  that  at  the  time 
the  cattle  were  delivered  to  defendant  Ft 
Worth  &  Denver  City  Railway  Company, 
that  one  of  the  cows  in  said  car  was  down, 
and  that  such  cow,  being  down,  caused  other 
cattle  to  fall  In  the  car  and  become  Injured, 
then  for  such  injuries  to  said  cattle  plaintiff 
is  not  entitled  to  recover."  Appellants'  state- 
ment for  the  purpose  of  sustaining  the  ap- 
propriateness of  the  charge  quoted  indicates 
that  their  special  answer  raised  the  particu- 
lar issue  suggested;  that  the  evidence  was 
also  pertinent  to  the  same;  and  especially 
that,  as  to  the  Injury  of  this  particular  cow, 
having  died  en  route,  the  injury  may  have 
been  caused  by  the  oil  dip  to  which  the  cat- 
tle had  been  subjected  prior  to  the  shipment, 
and  not  to  the  shipment 

However,  we  are  inclined  to  think  that  the 
condition  of  the  record  is  such  that,  under 
the  act  of  the  33d  Legislature  with  reference 
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to  the  trial  of  causes  and  tbe  snbmlfislon.of 
geaetal  and  special  requested  Instructions  to 
the  Jury  (General  Laws  of  Texas,  p.  113), 
the  appellaifts.  are  unable  to  complain  of  the 
action  of  the  trial  court  In  this  respect.  We 
quote  portions  of  the  act  of  the  Legislature 
germane  to  this  question: 

"Article  1970.  In  all  dvll  cases  the  Judge 
shall,  unless  the  same  be  expressly  waived 
by  the  parties  to  the  suit,  prepare  and  In 
open  court,  deliver  a  written  charge  to  the 
Jury  on  the  law  of  the  case,  *  ♦  •  in  the 
manner  and  subject  to  the  restrictions  here- 
after provided,  provided  that  the  failure  of 
tbe  court  to  give  reasonable  time  to  the  par- 
ties or  their  attorneys  for  examination  of 
tbe  charge  shall  be  reviewable  upon  repeal 
[appeal]  upon  proper  exception. 

"Art  1971.  The  charge  shall  be  in  writing 
and  signed  by  the  judge;  after  the  evidence 
bas  been  concluded  tbe  charge  shall  be  sub- 
mitted to  the  respective  partlbs  or  their  at- 
torneys for  inspection  and  a  reasonable  time 
given  tbem  in  which  to  examine  it  and  pre- 
sent objections  thereto,  which  objections  shall 
In  every  Instance  be  presented  to  the  court 
before  the  charge  is  read  to  the  jury,  and  all 
objections  not  so  made  and  presented  shall 
be  considered  as  waived,"  etc. 

"Art.  1973.  Mther  party  may  present  to 
tbe  Judge,  in  writing,  such  Instructions  as 
be  desires  to  be  given  to  the  Jury;  and  the 
Judge  may  give  such  instructions,  or  a  part 
tbereof,  or  he  may  refuse  to  give  them,  as 
be  may  see  proper,  •  •  •  provided,  such 
instructions  shall  be  prepared  and  presented 
to  the  court  and  submitted  to  opposing  coun- 
sel for  examination  and  objection  within  a 
reasonable  time  after  the  charge  is  given  to 
the  parties  or  their  attorneys  for  examina- 
tion. 

"Art  1974.  When  the  instructions  asked 
or  some  of  them,  are  refused,  the  judge  shall 
note  distinctly  which  of  them  he  has  given, 
and  which  he  refused  and  shall  subscribe  Ms 
name  thereto  and  such  instruction  shall  be 
filed  with  the  clerk  and  shall  constitute  a 
part  of  the  record  of  the  cause,  subject  to  a 
revision  for  error  (without  the  necessity  of 
taking  a  bill  of  exceptions  thereto)."  The 
parenthesis  is  ours. 

"Art  2061.  The  titling  of  th«  court  in  the 
ffivina,  refwAng,  or  qualifying  of  inttructions 
to  the  jwry,  »h<M  he  regarded  as  approved, 
unleti  excepted  to  as  proiAded  for  in  the  fore- 
going arUclet."    (The  italics  are  ours). 

The  ruling  of  the  court  in  refusing  to  sub- 
mit to  the  Jury  the  special  instmction  in 
question  is  not  shown,  in  this  record,  to  have 
been  excepted  to  in  any  manner  by  the  ap- 
pellants. It  is  true  that  the  motion  for  a 
new  trial  assigns  error  upon  the  action  of 
tbe  court  in  refusing  the  special  instruction, 
and  the  order  of  the  court  In  overruling  this 
motion  Is  excepted  to  as  usual  in  such  cases; 
however,  the  exception  suggested  in  article 
2061  (as  provided  for  in  the  foregoing  arti- 


cles) is,  of  course,  made  at  a  dUFereat  time 
than  the  general  exception  overruling  a  mo- 
tion for  new  trial.  There  being  no  excep- 
tion in  this  record,  as  contemplated  by  the 
statute,  leveled  at  the  action  of  the  court 
in  refusing  the  special  Instruction,  and  the 
refusal  of  the  trial  court,  refusing  the  charge, 
requiring  this  court  to  regard  the  action 
of  the  trial  court  as  having  been  approved 
by  appellants,  we  are  unable  to  consider  the 
alleged  error;  there  is  none. 

[S]  Third.  The  appellants  assign  error  be- 
cause the  court  refused  their  request  for  the 
submission  of  special  issues.  They  assert 
that  the  record  discloses  that  a  written  re- 
quest for  the  submission  of  the  cause  on 
special  Issues  was  filed  and  made  before  the 
court  charged  the  jury,  and  refused  by  the 
trial  court  There  appears  in  the  record  a 
statement  by  the  trial  court  to  the  effect 
that  after  the  close  of  the  evidence,  the 
court  prepared  his  general  charge,  and  sub- 
mitted the  same  to  counsel  for  both  parties, 
and  that  appellants'  counsel  filed  numerous 
objections  to  the  charge,  and  prepared  and 
requested  several  special  charges,  some  of 
which  were  given,  and  some  refused.  "That, 
after  the  defendants'  attorneys  had  taken  up 
something  like  one  hour  and  one  haU  In  ob- 
jection to  the  charge  and  preparing  special 
charges,  •  •  •  the  attorneys  for  the  de- 
fendants orally  requested  the  court  to  in- 
struct the  jury  on  special  issues,  without 
designating  any  particular  Issues,"  and  that 
he  refused  at  this  Juncture  to  prepare  an- 
other charge,  and  to  submit  the  cause  on 
special  issues.  The  condition  of  the  record 
is  such  as  to  exclude  a  determination  of  the 
particular  question  Involved,  as  applied  to 
this  record  as  a  rule  of  practice;  In  the 
case  of  Ry.  Co.  v.  Oody,  92  Tex.  683,  51  &  W. 
329,  the  Supreme  Court  said :  "  •  •  •  We 
find,  upon  inspection,  that  there  appears  (in 
the  transcript)  a  written  request  by  counsel 
for  defendant  to  submit  the  case  upon  spe- 
cial issues,  accompanied  with  a  special  re- 
quest to  submit  certain  issues.  These  are 
marked  'Refused'  by  the  Judge.  That  is  all 
that  the  record  shows  with  reference  to  the 
matter.  We  are  of  opinion  that  a  party  who 
desires  to  review  the  action  of  the  court  in 
refusing  a  submission  upon  special  Issues 
should  except  to  the  ruling  of  tbe  court  and 
take  a  bill  of  exceptions  thereto.  Such  a 
request  is  neither  a  charge  given  nor  a 
requested  charge  refused,  and  It  stands  upon 
a  very  different  footing.  The  propriety  of  a 
bill  of  exceptions  In  such  a  case  Is  shown 
by  the  very  record  before  us."  The  state- 
ment of  the  trial  court,  purporting  to  be  ex- 
planatory of  conditions  with  reference  to  the 
manner  of  the  presentation  of  the  request 
for  special  issues,  is  not  adverted  to  by  us 
as  having  any  force  whatever  aiding  a  review 
of  the  matter;  the  statement  was  prepared 
after  the  adjournment  of  court,  and,  of 
course.  Is  unavailable  for  any  purpose.    It  is 
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trae  that  In  this  record  there  is  an  order 
oTemillng  the  request  ot  the  defendtints  for 
the  submission  of  the  cause  upon  special  Is- 
sues, and  in  the  Cody  Case,  supra,  quoted 
from  by  us,  there  seems  to  have  been  no  or- 
der evidencing  any  action  of  the  court  upon 
the  request  While  article  198S  of  the  Revis- 
ed Civil  Statutes  is  amended  by  the  Thirty- 
Third  Legislature,  regular  session  (Session 
Acts,  p.  113),  however,  not  to  such  an  ex- 
tent as  to  suggest  any  different  method  of 
procedure  than  indicated  by  Chief  Justice 
Gaines  In  his  opinion  in  the  above  case.  A 
bill  of  exceptions  not  appearing  in  this  rec- 
ord, and  regarding  ourselves  as  bound  by  the 
decision  mentioned,  we  overrule  the  assign- 
ment 

[4-1]  Fourth.  The  appellants  also  assign 
that :  "The  court  erred  in  its  charge  to  the 
Inry,  in  failing  to  instruct  them  to  apportion 
the  damages  between  the  defendants,  and  re- 
fusing to  give  defendants'  special  charge  No. 
1,  instructing  the  Jury  to  apportion  the  dam- 
ages between  the  defendants."  The  follow- 
ing is  the  special  charge,  quoting  that  part 
only  applicable  to  the  matter  presented,  and 
omitting  formal  parts :  "The  plaintiff  alleges 
that  he  snffered  injuries  by  reason  of  both 
the  defendants,  Quanah,  Acme  &  Pacific  Rail- 
way Company  and  Ft  Worth  &  Denver  City 
Railway  Company.  Now,  if  you  shall  find 
that  plaintitts'  cattle  were  injured,  as  alleged 
and  in  the  manner  alleged,  through  the  neg- 
ligence of  the  Quanah,  Acme  &  Pacific  Ry. 
Co.,  then  you  will  determine  the  amount  of 
damages  suffered  through  such  negligence, 
and  assess  the  same  against  the  Q.,  A.  &  P. 
Ry.  Co.,  and,  if  you  shall  find  that  plaintiffs' 
cattle  were  injured  in  the  manner  and 
through  the  neelieence  of  the  defendant  Ft. 
Worth  &  Denver  City  Railway  Company,  then 
you  will  determine  the  amount  of  such  dam- 
ages as  were  occasioned  by  the  negligence,  if 
any,  of  the  Ft  Worth  &  Denver  City  Railway 
Company." 

The  appellants  do  not  show  in  their  state- 
ment that  any  objection  was  made  to  the 
general  charge  of  the  court  in  failing  to  in- 
struct the  Jury  to  apportion  the  damages; 
when  we  go  to  the  record,  such  an  objection 
Is  found  as  purporting  to  have  been  made 
by  the  Q.,  A.  &  P.  Ry.  Co.  There  is  nothing 
In  the  record  legally  and  properly  explana- 
tory of  any  action  of  the  court  as  to  the  ob- 
jections which  were  presented  to  the  general 
charge,  when  they  were  presented,  whether 
acted  upon  by  the  trial  court,  or  whether  in 
reality  they  were  ever  presented  to  the  court 
for  consideration.  We  are  presuming  that 
the  purpose  and  intent  of  the  action  of  the 
Legislature  referred  to  by  us  Is  to  afford  op- 
portunity to  the  trial  court,  by  appropriate 
objections  upon  the  part  of  counsel,  to  cor^ 
rect  errors  In  the  general  diarge.  In  the 
condition  of  this  record,  we  are  unable  to 
consider  the  objections  to  the  general  charge. 
As  to  the  special  charge,  which  appellants 
contend  embody  the  proposition  as  a  request 


to  the  court  to  submit  the  matter  of  appor- 
tionment of  damages  to  the  Jury,  It  is  in  the 
same  condition  as  the  charge  considered  by 
us  in  the  second  paragraph  of  this  opinion; 
the  record  not  showing  an  exception  to  the 
refusal  of  the  court  to  give  such  charge,  such 
refusal,  under  article  2061,  Is  required  to 
be  regarded  by  us  as  approved.  Again,  if 
we  could  consider  the  general  objection  to 
the  charge  of  the  court  in  failing  to  present 
to  the  Jury  an  apportionment  of  damages, 
and  if,  as  appellants  contend  In  their  as- 
signment, the  special  instruction  raises  the 
same  question,  refusal  of  the  special  instmc- 
tlon,  standing  approved  on  account  of  a  fail- 
ure to  except  to  the  refusal  of  the  court,  the 
objection  to  the  general  charge  of  the  court 
with  reference  to  the  same  proposition  would 
be  regarded  as  waived.  The  appellants  In 
this  matter  are  insisting  that  the  venue  stat- 
ute applies,  which  requires  the  Jury,  up- 
on request  of  either  party,  to  apportion  the 
damages  between  the  defendants,  where  dam- 
ages are  recovered  in  suits  against  more 
than  one  defendant,  not  partners,  in  the 
transportation  of  any  freight  by  two  or  more 
railroad  companies.  Subdivision  25,  art  1830, 
Acts  of  the  33d  Legislature  (Session  Acts) 
p.  426,  which  particular  subdivision  is  the 
same  In  the  venue  statute  existing  prior 
thereto,  amended,  however,  in  other  respects. 
There  Is  no  request  properly  shown  rtie- 
vant  to  the  particular  matter. 

[7]  Fifth.  Complaint  Is  made  that  the  trial 
court  erred  in  submitting  to  the  Jury  the 
following  special  charge,  and  requested  by 
appellee,  and  given  by  the  court:  "If  you 
find  there  was  not  a  through  bill  of  lading 
and  through  shipment  of  plaintiffs'  cattle 
from  Ft  Worth,  Tex.,  to  Paducali,  Tex., 
then  and  in  that  event  you  will  apportion  the 
damages,  If  any  you  find,  to  each  of  the  de- 
fendants as  the  evidence  may  show  appor- 
tlonable  to  them,  if  any."  It  is  noted  that, 
under  article  1973,  quoted  by  us  supra,  tliat 
special  Instructions  requested  by  either  par- 
ty, the  opposing  counsel  have  a  reasonable 
time  for  the  purpose  of  examining  and  ob- 
jecting to  the  same  before  the  submission  of 
such  instruction  to  the  Jury.  And,  under 
article  1974,  when  the  instruction  is  given,  the 
court  shall  note  the  same,  subscribe  his  name 
thereto,  and  it  shall  be  flted  with  the  clerk, 
and  constitute  a  part  of  the  record  of  the 
cause,  subject  to  a  revision  for  error,  how- 
ever, the  giving  of  same,  under  article  2061, 
is  regarded  as  approved  the  same  as  the  re- 
fusal of  a  special  Instruction,  unless  excepted 
to,  which  is  not  shown  in  this  record.  Arti- 
cle 1974  of  the  Revised  Statutes  of  1911,  it 
is  to  be  noted,  reads:  "Such  instruction  shall 
be  filed  with  the  Clerk  and  shall  constitute 
a  part  of  the  record  of  the  cause,  subject  to 
a  revision  for  error,  without  the  necessity 
of  taking  a  bill  of  exceptions  thereto."  The 
acts  of  the  33d  Legislature,  in  substituting 
article  1974,  omitted  the  language  "without 
the  necessity  of  taking  a  bill  of  exceptions 
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tbereto,"  ahown  In  the  parenthesis  added  by 
as,  and  reading  the  old  article  and  the  new 
In  Juxtaposition  with  the  language  omitted, 
may  Imply  that,  because  heretofore  the  re- 
Tlsion  for  error  could  be  made  without  a 
bill  of  ezcepti<His,  at  present  It  may  require 
such  a  method  of  exception.  This  question 
is  not  squarely  presented  in  this  record;  nei- 
ther la  the  question  as  to  the  character  and 
kind  of  exceptions  for  the  preservation  of 
«rror  presented  In  the  record  as  to  the  other 
propositions  passed  upon  In  this  rtinae.  We 
feel  assured  from  the  analogies  of  the  law 
that,  as  to  the  objections  made  to  the  gener- 
al charge  of  a  court,  the  action  of  the  court 
exhibiting  the  time  of  the  presentation  of 
the  objections  or  any  other  matters  germane 
to  the  same  should  be  prei^ented  in  the  rec- 
ord in  some  form,  and  an  exception  reserv- 
ed thereto,  and  ate  confident  that  as  to  the 
giving  or  refusing  of  special  charges,  that 
counsel,  if  not  diligent,  will  approve  the  ac- 
tion of  the  trial  court  in  many  respects.  As 
to  tbe  method  of  the  preservation  of  excep- 
tions, we  have  not  the  benefit  of  either  briefs 
or  arguments,  and,  as  the  record  Is  totally 
silent  as  to  any  showing  of  any  exception  as 
to  suda  matters,  we  prefer  to  decide  it  when 
presented.  Complicated  questions  of  con- 
struction are  suggested  by  this  statute,  and 
it  would  be  more  timely  and  appropriate  for 
as  to  consider  the  purpose  of  the  same  when 
the.  questions  are  directly  raised. 

We  hare  considered  all  the  assignments  of 
appellants,  and  upon  the  record  there  is  no 
reversible  error,  and  the  Judgment  of  the 
trial  Gonrt  is  aflirmed. 


SOUTHERN  KANSAS  RT.  CO.  OP  TEXAS 

V.  CSUTCHFIELD. 

(Court  of  Civil  Appeals  of  Texas.    Amarillo, 

March  28,   1914.) 

1.  Appeai.  and  Ebbor  (J  681*)— Rkoobd— Re- 
view— Amendment  of  PETrraoN. 

It  cannot  be  said  that  there  was,  what  is 
not  allowed,  an  amendment  of  the  petition, 
on  appeal  from  a  pustice  to  the  district  court, 
«quivalent  to  bringing  a  new  action,  on  the  the- 
ory of  the  original  petition  stating  no  cause  of 
action,  it  mere^  appearing  that  in  the  district 
«oart,  to  meet  a  special  exception,  that  the  pe- 
tition did  not  allege  which  of  defendant's  trams 
killed  plaintiff's  cow,  or  the  time  of  day  it  was 
killed,  an  amendment  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  2883,  :»81;  Dec.  Dig.  f 
«81.*] 

2.  FUBADiire  (I  S4*)—GoNSTBi;onoH— Gener- 
al AND  SPEOmC  AlXEOATIONS. 

The  general  allegation  of  negligence  in  a 
petition  is  referable  to,  and  controlled  by,  the 
-spedflc  acts  of  negligence  charged. 

[Bid.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i|  SV^,  69-74;    Dec.  Dig.  i  34.*] 

3.  Raiiaoaos  (I  439*)  —  Khxino  Stock  — 
Failube  to  Obsebte  ahd  Wabn— Piaad- 

INO. 

Failure  to  observe,  as  an  element  of  fail- 
are  to  warn,  is  saffidently  alleged,  as  against 
a   general  demurrer,  by   the   allegation,  in   a 


petition  for  the  killing  of  a  cow  by  a  train, 
tliat  the  engineer  negligently  failed  to  warn  th« 
cow  from  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {|  1561-1569;  Dec  Dig.  f  439.*] 

4.  Appeal  and  Ebbob  (|  230*)  —  Review  — 
Waived  Objections  to  Chabqe. 

Under  Rev.  St  1911,  art  1971,  as  amend- 
ed by  Acts  33d  Leg.  c.  o9,  providing  that  ob- 
jections to  the  charge  not  presented  to  the 
court  before  it  is  read  to  the  jury  shall  be  con- 
sidered waived,  objections  so  waived  cannot  be 
urged  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  230.*] 

Appeal  from  District  Court,  Carson  Coun- 
ty; P.  P.  Greever,  Judge. 

Action  by  J.  3.  Crutchfield  against  the 
Southern  Kansas  Railway  Company  of  Tex- 
as. From  a  Judgment  of  the  district  court 
for  plaintiff,  on  appeal  from  a  Justice,  de- 
fendant appeals.    Affirmed. 

Hoover  &  Hoover,  of  Canadian,  for  appel- 
lant Fayette  Ratllft,  of  Fanhandle»  for 
appellee 


HENDRICKS,  J.  This  suit  was  Instltat- 
ed  by  the  appellee,  Crutchfield,  against  ap- 
pellant railway  company,  in  the  Justice  court, 
precinct  No.  1,  Carson  county,  for  the  sum 
of  flOO,  for  damages  for  the  loss  of  one 
milch  cow,  alleged  to  have  been  killed  by  the 
negligence  of  the  railway  company  in  the  op- 
eration of  one  of  its  trains.  Upon  appeal  to 
the  district  court  of  that  county  (the  county 
court  of  Carson  county  not  having  dvll  Ju- 
risdiction), a  verdict  and  Judgment  were  ren- 
dered in  favor  of  appellee  for  the  sum  oi 
$100,  and  In  the  district  court  plalntifC  amend- 
ed its  cause  of  action  by  written  pleading 
brought  about  by  a  special  exception  of  the 
appellant  railway  company,  in  which  amend- 
ment it  was  more  specifically  alleged  which 
particular  train  killed  the  oow  of  plaintiff 
and  the  time  of  the  day  the  act  occurred. 

The  appellee,  plaintiff  In  the  lower  court, 
In  the  written  amendment  of  his  cause  of 
action  alleged  that  the  defendant,  in  operat- 
ing one  of  its  east-bound  freight  trains 
through  the  town  limits  of  the  town  of  White 
Deer,  about  nine  o'clock  a.  m.,  April  26,  1913, 
n^ligently,  and  without  exercising  the  proper 
degree  of  care  ran  down  and  ran  against 
plaintiff's  cow,  and  thereby  killed  her,  to  the 
plalntUTs  damage,  etc.  Following  this  gen- 
eral allegation,  "plaintiff  alleges  that  defend- 
ant •  •  •  was  negligent  In  this:  Defend- 
ant was  running  said  train  at  a  high  rate 
of  speed  through  the  Umlta  of  the  town  of 
White  Deer,  at  which  place  It  has  no  fence 
Inclosing  its  right  of  way,  and  that  defendant 
knew,  or  could  have  known,  by  exercising 
ordinary  care,  that  stock  and  cattle  are  run- 
ning at  large  on  several  sections  surrounding 
said  town  of  White  Deer;  and  would  fur- 
ther show  that  said  cow  was  upon  the  right 
of  way  for  a  distance  of  several  hundred 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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yards  and  that  said  employte  operating  said 
train  neglected  to  sonnd  any  warning,  whis- 
tle, or  alarm  to  cause  said  cow  to  leave  said 
track,  and  that  said  defendant  failed  to  slow 
down  said  train,  but  negligently  ran  down 
said  cow,  all  of  whlcA  [was]  the  proximate 
cause  of  the  death  and  loss  of  said  cow." 
Upon  the  pleading  of  the  railway  company 
to  the  effect  that  said  company  was  not  re- 
quired to  fence  Its  right  of  way  at  the  place 
where  the  accident  occurred,  the  plaintiff,  In 
open  court,  then  admitted  that  said  company 
was  not  required  to  fence  its  right  of  way 
where  the  cow  was  klUed,  which  said  admis- 
sion seems  to  have  been  regarded  by  counsel 
In  the  trial  court  as  a  part  of  plalntlfC's 
pleadings. 

ri]  As  stated,  the  railway  company  demur- 
red that  the  original  petition  neither  alleged 
which  train  killed  the  cow  nor  the  time  of 
day  the  same  was  killed,  and  we  gather 
from  the  record  that  the  amendment  met 
this  special  exception  alleging  said  omissions. 
Apt)ellant  says  that  this  amendment  would 
be  equivalent  to  the  bringing  of  a  new  action, 
which  could  not  be  done  in  the  district  court, 
for  the  reason  that  the  pleading  amended 
stated  no  cause  of  action,  and  attempts  to 
apply  the  case  of  Lasater  v.  Fant,  43  S. 
W.  321,  decided  by  the  Supreme  Court  of  this 
state.  The  cause  decided  by  the  Supreme 
C!ourt  was  an  action  of  forcible  entry  and 
detainer,  the  complaint  In  which  was  total- 
ly defective  with  reference  to  several  partic- 
ulars cqpecifically  prescribed  by  statute,  and 
Justice  Williams  did  say  in  that  case:  "The 
complaint  is  so  defective  that  it  states  no 
cause  of  action  whatever,  and  an  amendment 
of  it  in  the  county  court  would  be  equivalent 
to  the  bringing  of  a  new  action,  which  can- 
not be  done  in  that  court" —  and  reversing 
and  dismissing  the  cause  on  that  account. 
The  statement  of  the  original'  cause  of  ac- 
tion made  by  appellee  in  the  Justice  court, 
or  either  in  the  district  court,  in  the  first 
presentation  of  same^  is  not  in  this  record. 
The  citation  would  not  be  so  regarded  strict- 
ly as  a  pleading  for  the  purpose  of  solving 
tbis  question,  and  we  are  unable  to  deter- 
mine that  the  amendment  here  was  equiva- 
lent to  the  presentation  of  a  new  cause  of 
action,  and  can  only  determine  that  It  was 
amended  as  indicated,  unless  we  would  pre- 
sume that  the  abandoned  pleading  contained 
all  the  other  elements  indicated  In  the 
amended  pleading,  except  the  new  allega- 
tions produced  by  the  demurrer.  If  we  re- 
gard it  as  merely  an  amplification  of  the  or- 
iginal statement  of  the  cause  of  action  pro- 
duced by  the  demurrer,  this  record  does  not 
bring  the  case  within  the  rule  of  the  Supreme 
Court  announced  in  the  Lasater-Fant  Case, 
supra.  In  that  case  the  complaint  of  forcible 
entry  and  detainer  was,  so  to  speak,  a  piece 
of  waste'  paper,  and  did  not  constitute  a 
pleading  invoking  the  elements  of  the  stat- 
ute in  Such  causes,  and  the  Supreme  Court 


regarded  the  amendment  as  the  flrst  state- 
ment of  any  cause  of  action— quite  different 
from  the  record  here. 

[2]  The  railway  company  complains  that 
the  verdict  and  judgment  is  contrary  to  the 
law  and  the  evidence,  which  we  regard  as  tb» 
only  question  in  the  case.  Noting  the  plain- 
tiff's pleadings,  the  challenge  is  that  there 
is  an  omission  of  allegation  that  the  engineer 
operating  the  train  saw  the  cow  upon  the 
track,  or  could  have  seen  the  animal  by  the 
exercise  of  ordinary  care,  and  that  the  gen- 
eral allegations  of  negligence  in  said  petition 
would  be  referable  only  to  the  allegations  of 
particular  negligence,  and  would  not  em- 
brace any  negligence,  attempted  to  be  im- 
puted to  the  engineer  with  reference  to  see- 
ing or  falling  to  see  said  animal  upon  the 
track.  Relevant  to  this  pleading,  we  think 
appellant  is  right,  under  nam^tous  author!- 
ties  that  the  goieral  allegations  of  negligenos 
would  be  controlled  by  the  allegations  of 
spedflc  acts  charging  a  want  of  ordinary 
care.  It  is,  however,  undisputed  in  this 
record  that  an  engine,  attout  the  time  men- 
tioned in  plaintiff's  petition,  killed  the  par- 
tiaUar  cow.  The  testimony  tends  to  show 
that  this  particular  engineer  was  operating 
the  engine  causing  this  accident  Without 
objection,  he  testified  that  the  trainmaster 
tendered  him  a  form  of  accident  report  for 
the  purpose  of  making  out  the  same; 
however,  stating  that  he  denied  killing  the 
cow  on  that  particular  date.  This  was  for 
the  Jury,  and,  even  upon  testimony  of  this 
character,  it  could  be  inferred  that  thi» 
agent,  to  whom  was  tendered  this  report,  and 
recognized  by  the  railway  company  as  the- 
one  committing  the  act,  was  the  one,  in 
"operating  said  train,  neglected  to  sound  any 
waiiiing,  whistle,  or  alarm  to  cause  said  cow 
to  leave  said  track,  •  •  •  and  failed  to- 
slow  down  said  train,  •  •  •  which  was- 
the  proximate  cause  of  the  death  of  said 
cow."  It  is  clear  from  the  engineer's  own 
testimony  that  he  could  have  seen  and  warn- 
ed the  cow  if  the  cow  was  upon  the  track, 
as  suggested  by  the  other  witnesses.  The- 
Jury  concluded  that  the  cow  was  upon  the 
track,  and  the  testimony  points  to  this  par- 
ticular engineer,  on  account  of  the  recogni- 
tion by  the  railway  company  that  he  was  the 
one  who  was  to  make  out  the  accident  re- 
port, and  hence  the  one  who  killed  the  cow. 

[3]  It  Is  fundamental  that  the  object  of' 
pleading  is  to  inform  the  opposite  party  of 
the  matters  which  the  latter  will  be  called 
upon  to  meet  upon  the  trial  of  the  case.    The 
railway  company   was  informed  In  this  in- 
stance that  the  engineer  negligently  failed,, 
by  appropriate  warning  or  signals,  to  fright- 
en the  cow  from  the  track,  and  to  retard  the 
speed  of  the  train  to  permit  the  animal  to- 
leave  the  track.     Oh  account  of  the  verdict 
resolving  the  evidence  more  favorably  to  the 
appellee,  the  farthest  distance  from  the  train, 
to  the  point  where  the  cow  was  standing  up- 
on the  track  is  so  considerable  as  to  clearly 
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show  that  tbe  engineer  ml^t  have  bad  am- 
ple opportTUilty  to  bave  warned  tbe  cow  from 
the  track.  Appellant  says,  however,  that,  if 
there  Is  no  allegation  that  he  saw  the  cow, 
or  coold  have  seen  the  animal,  the  failure 
to  warn  could  not  be  a  predicate  of  negli- 
gence. The  failure  to  warn,  however,  nec- 
essarily Implies  a  fftUure  to  observe,  and 
appellant,  as  against  a  general  demurrer,  was 
apprised  of  that  fact.  We  do  not  mean  ap- 
prised of  tbe  fact  that  a  failure  to  observe 
would  be  an  ingredient  directly  relied  upon 
as  a  ground  of  recovery,  but  that,  as  an 
incident  of  the  faUure  to  warn,  tbe  latter  be- 
ing tbe  gravamen  of  recovery,  tbe  former 
element,  to  that  extent,  was  a  constituent  of 
the  latter.  We  do  not  understand  that  it 
would  be  necessary,  as  against  a  general  de- 
murrer, in  alleging  tbat  a  failure  to  warn 
the  (COW  from  the  track,  as  a  ground  of  re- 
covery, that  it  was  necessary  to  specifically 
allege,  in  order  to  prove  tbe  failure  to  warn, 
tbat  tbe  agent  of  said  railway  company  also 
failed  to  exercise  ordinary  care  to  observe 
said  cow  upon  said  track,  and  tbat  tbe  lack 
of  tbe  latter  allegation  would  destroy  plain- 
tiff's case ;  it  may  be  a  requisite  of  proof  of 
tbe  former,  in  order  to  prove  tbe  latter. 
However,  in  order  to  warn,  necessarily  you 
have  to  see  tbe  object  in  order  to  carry  out 
tbe  warning,  and  the  defendant  railway  com- 
pany was  Inferentially  apprised  of  that  fact 
from  the  pleading  itself. 

[4]  It  is  true  in  this  case  the  court,  in  his 
general  charge  to  the  Jury,  cliarged  the  fail- 
ure to  see  the  cow,  coupled  with  the  fail- 
ure to  warn,  as  facts  to  be  found  by  the 
Jury  before  plaintiff  could  recover.  Even  if 
this  would  be  considered  as  error,  it  is  waiv- 
ed by  appellant,  for  the  reason  that  tbe  ob- 
jections to  the  general  charge  of  the  court, 
ostensibly  overruled  by  tbe  trial  court,  are 
not  presented  in  this  record  in  such  manner 
as  that  this  court  can  consider  them,  and, 
under  the  Acts  of  33d  Iiegislature,  p.  113, 
the -failure  to  object  waives  tbe  errors  in  the 
charge,  at  least  the  character  of  error  at- 
tempted to  be  invoked  as  to  tbe  particular 
matter.  Article  1971  says  tbat  an  objection 
not  so  made  and  presented  "shall  be  con- 
sidered as  waived,"  and  the  logic  is  that,  if 
objections  which  could  have  been  made  are 
not  made  to  tbe  charge  of  the  trial  court, 
unless  fundamentally  erroneous,  tbe  litigant 
accepts  the  charge.  If  an  objection  is  waived 
which  could  have  been  made,  it  means  the 
objection  is  waived  in  tbe  appellate  court, 
and  should  not  be  urged  in  that  tribunal. 
It  means  tbat,  if  tbe  trial  court  was  not 
afforded  an  opportunity  to  correct  tbe  alleg- 
ed error,  and  conform  bis  charge  to  the  sug- 
gestions presented,  tbe  action  of  the  trial 
court  is  approved. 

The  action  of  the  trial  court  in  refusing 
tbe  special  charge  upon  which  an  assignment 
of  error  is  based  is  likewise  not  presented  so 
that  we  may  consider  same. 


Upon  this  record,  the  Judgment  of  the  tdal 
court  will  have  to  be  affirmed,  and  it  la  •» 
ordered. 


SAUNDERS  v.  THUT. 

(Court  of  cavil  Appeals  of  Texas.     Amarfflo. 
March  28,  1914.) 

1.  APPEAL  AND  Ebbob  (§{  499,  600*)— Recobi> 
— Pbesentation  of  Mattebs  fob  Keview. 

Under  Bev.  St  1911,  art.  1971,  as  amend- 
ed by  Acts  33d  Leg.  c  59,  requiring  the  charge 
to  be  submitted  to  the  parties  for  inspection, 
and  requiring  objections  thereto  to  be  present- 
ed before  the  charge  is  read  to  the  jury,  and 
providing  that  all  objectionB  not  so  made  and 
presented  shall  be  considered  as  waived,  where 
the  record  does  not  show  that  objections  to 
the  charge  were  presented  before  the  charge 
was  read,  or  show  the  court's  ruling  on  such 
objections,  they  will  not  be  considered  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2296-2298;  Dec.  Dig.  ff 
499,  50O.*J 

2.  Appeal  and  Ebbob  (|  501*)— Resebvatior 
of  obot7nd8  op  review— exceptions. 

Under  Acts  33d  Leg.  c.  59,  providing  that 
the  ruling  of .  the  court  in  giving,  refusing,  or 
qualifying  instructions  shall  be  regarded  as  ap- 
proved, nnless  excepted  to,  the  refusal  of  spe- 
cial instrnctiona  would  not  be  reviewed,  where 
the  record  contained  no  exception  to  the  ruling. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2300-2305;  Dec  Dig.  1 
501.»] 

3.  Brokers  (5  82*)— Actions— Evidewce  Ad- 

UI8SIBLB  UNDEB   PLKADINOB. 

Where  the  petition  alleged  that  defendant 
listed  land  with  plaintiff  to  be  leased,  and  listed 
cattle  for  sale,  that  plaintiff  brought  about  a 
sale  and  leasing,  and  that  he  was  entitled  to  a 
reasonable  compensation  of  25  cents  per  head 
for  the  sale  of  the  cattle,  and  5  cents  per  acre 
for  the  leasing  of  the  land,  evidence  as  to  the 
usual  or  customary  commission  charged  for 
such  services  was  in  conformity  with  the  plead- 
ing; the  basis  of  recovery  being  upon  tbe 
quantum  meruit 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §f  101-103;   Dec.  tWg.  S  82.*] 

4.  Appeal  and  Erbor  (§  215*)  —  Recobd  — 
Pbesentation  of  BIatters  fob  Review.  _ 

In  an  action  for  commissions  for  leasing 
land  and  selling  cattle,  where  there  was  evi- 
dence that  plaintiff  procured  W.  as  a  purchaser 
and  lessee,  though  defendant  claimed  that  the 
real  purchaser  and  lessee  was  B.,  any  error  in 
an  instruction  to  find  for  plaintiff  if  he  procured 
W.  or  both  or  either  of  tnem  as  purchaser  and 
lessee  could  not  be  reviewed,  where  there  was 
no  objection  to  the  charge  which  could  he  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jg  1309-1314;  Dec  Dig.  ( 
215.»] 

5.  EVIDKNOB    (I    314*)— AoTtoNa— Bvidbhob-^ 
Heabsat. 

In  an  action  for  commissions  for  procur- 
ing a  purchaser  of  cattle  and  a  lessee  of  land, 
evidence  as  to  the  negotiations  between  plaintiff 
and  the  purchaser  and  lessee  was  admissible, 
over  tbe  objection  that  it  was  hearsay,  since, 
though  not  competent  to  show  plaintiff's  au- 
thority, it  was  competent  to  show  that  he  was 
the  procuring  cause  of  the  sale;  there  being 
no  request  to  limit  its  effect. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  a  llCS-1173 ;   Dec  Dig.  }  314.*] 
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Appeal  from  Gray  County  Court;  SUer 
Faulkner,  Judge. 

Action  by  Henry  Thut,  Jr.,  against  George 
H.  Saunders.  Judgment  tor  plaintiff,  and  de- 
fendant appeals.   Affirmed. 

Bwlng  &  Dial,  of  Miami,  for  appellant 
Synnott  &  Underwood,  of  Amarillo,  and  S.  E. 
Boyett,  of  McLean,  for  appellee. 

HENDRICKS,  J.  This  suit  was  instituted 
by  the  appellee,  Henry  Thut,  Jr.,  against 
George  H.  Saunders,  appellant,  to  recover  the 
sum  of  $200  for  commission,  by  virtue  of 
certain  agency  for  sale  of  about  350  head  of 
cattle  at  a  reasonable  commission  of  25  cents 
per  head,  and  the  leasing  of  10  sections  of 
grass  for  the  reasonable  commission  of  5 
cents  per  acre.  Upon  appeal  from  the  Justice 
court  to  the  county  court  of  Gray  county,  the 
trial  resulted  in  a  verdict  and  judgment  In 
favor'  of  Thut  against  Saunders  for  $100, 
and  interest 

Every  assignment  of  error  in  appellant's 
brief  is  either  the  presentation  of  a  com- 
plaint of  the  action  of  the  court  in  giving  in 
charge  to  the  jury  certain  paragraphs  of  the 
court's  main  charge,  or  the  refusal  of  the 
court  to  give  to  the  Jury  certain  special  re- 
quested instructions,  except  the  last  assign- 
ment which  is  a  criticism  of  the  action  of 
the  court  In  permitting  certain  testimony 
hereafter  noticed  by  us. 

[1,  2]  There  are  objections  in  the  transcript 
to  the  court's  charge,  but  this  record  is  ab- 
solutely devoid  of  any  action  of  the  trial 
court  upon  said  objections ;  it  is  not  stated 
that  he  refused  the  same;  neither  is  there 
any  preservation  in  the  record  as  to  the  time 
of  the  presentation  of  the  objections  to  the 
court's  general  charge.  There  must  be  an  In- 
corporation in  the  record,  in  some  manner, 
of  the  fact  of  the  refusal  by  the  trial  court 
of  the  written  objections  of  a  litigant  to  the 
general  charge,  and  it  must  be  shown  that 
the  objections  are  presented  to  the  trial 
court  before  the  charge  is  read  to  the  jury, 
for  the  reason  that  all  objections  not  so  made 
and  presented  shall  be  considered  as  waived. 
Article  1971,  Session  Acts,  33d  Leg.  p.  113. 
Again,  the  ruling  of  the  court  In  refusing 
special  instructions  to  the  jury  shall  be  re- 
garded as  approved,  unless  excepted  to,  and, 
of  course,  the  exceptions  to  the  action  of  the 
court  should  be  preserved  in  the  record.  We 
have  considered  these  matters  in  the  follow- 
ing cases,  and  It  Is  unnecessary  to  reiterate 
the  reasons  here:  Q.,  A.  &  P.  Ry.  Co.  v.  Gal- 
loway (decided  by  this  court  March  14, 1914) 
165  S.  W.  546;  Mutual  Ute  Ins.  Aas'n  of 
Donley  County,  Texas,  v.  Bhoderick  (decided 
March  14,  1914)  164  S.  W.  1067 ;  Roberds  v. 
Laney  (decided  March  21,  1014)  165  S.  W. 
114;  McSpadden  v.  Vannerson,  187  S.  W.  — ; 
and  Southern  Kan.  Ry.  Co.  of  Tex.  v.  Crutch- 
field  (this  day  decided  by  this  court)  165  S.  W. 
£51. 

However,  regarding  the  case  upon  its  mer- 


its, on  account  of  the  insistent  contention  in 
appellant's  brief  that  a  certain  character  of 
contract  was  alleged,  and,  if  any  proved,  it 
was  different;  and,  second,  that  the  evi- 
dence fails  to  show  that  the  appellee  was  the 
procuring  cause  of  the  sale  of  the  cattle  and 
the  leasing  of  the  land. 

[S]  EbEtracted  from  the  record,  the  appel- 
lee pleaded  orally  as  follows:  "This  is  a 
case  appealed  from  the  justice  court  at  Pam- 
pa,  and  the  pleadings  are  oral,  and  the  facts 
or  the  allegations  of  the  plaintiff,  as  estab- 
lished, are  about  these:  Some  time  in  March 
of  this  year,  he  had  a  conversation  with 
Judge  Saunders,  In  which  Judge  Saunders 
listed  with  him  about  ten  sections  of  land 
to  lease  and  about  350  head  of  -  cattle  to 
be  sold,  and  the  plaintiff  alleges  that  he 
brought  about  the  sale  of  these  cattle  satis- 
factory to  Judge  Saunders,  and  at  the  same 
time  found  a  man  to  whom  Judge  Saunders 
could  lease  the  grass,  and  to  whom  Judge 
Saunders  did  lease  the  grass,  and  the  plain- 
tiff claims  that  he  is  entitled  to  a  reasonable 
commission  of  25  cents  per  head  for  the  sale 
of  the  cattle,  and  5  cents  per  acre  for  find- 
ing a  man  to  whom  the  judge  could  lease  the 
grass,  alleging  that  he  is  entitled  to  the  com- 
mission for  these  services." 

[4]  Appellee  testified  that  the  appellant 
listed  the  ten  sections  of  land  with  him  for 
the  purpose  of  leasing  the  same  to  other  par- 
ties, and  about  350  head  of  cattle  for  the 
purpose  of  sale;  that  he  Informed  appellee 
that  he  was  engaged  In  that  business,  and 
testified  as  to  his  efforts  with  one  W.  W. 
Mars  in  procuring  the  latter  as  a  prospective 
purchaser  of  the  cattle  and  as  lessee  of  the 
land.  It  is  noted  that  he  pleads,  as  an  in- 
gredient of  an  express  contract  that  Saun- 
ders listed  the  land  and  cattle  with  him; 
that  he  brought  about  the  sale  of  the  cattle 
and  the  leasing  of  the  grass,  and  for  which 
he  was  entitled  "to  a  reasonable  compensa- 
tion of  25  cents  per  head  for  the  sale  of  the 
cattle,  and  5  cents  per  acre"  for  the  leasing 
of  the  grass.  He  testified:  "I  am  acquainted 
with  the  usual  or  customary  commission 
charged  for  the  sale  of  cattle  and  the  leasing 
of  land.  The  usual  or  customary  price 
charged  as  commission  is  25  cents  per  head 
on  cattle,  and  on  land  the  commission  charg- 
ed is  6  per  cent  on  the  dollar."  This,  we 
understand,  is  in  conformity  with  the  plead- 
ing, that  part  of  the  basis  of  recovery  being 
upon  quantum  meruit 

Appellant  says  that  appellee  did  not  pro- 
cure the  sale  of  the  cattle  and  the  leasing  of 
the  grass  to  W.  W.  Mars,  but  ^  sny  sale 
and  lease  were  made,  it  was  either  done  with 
W.  W.  Mars  and  his  son,  Bert  Mars,  or  with 
the  latter  exclusively,  and  that  any  efforts 
manifested  by  the  appellee  could  not  legally 
speaking,  have  become  an  efficient  cause. 
There  is  testimony  by  virtue  of  which  the 
jury  could  have  found  that  Bert  Mars  was 
the  exclusive  purchaser.  However,  from  an- 
other aspect  the  jury  could  have  viewed  the 
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testimoiiy  mat  W.  W.  Mars  was  also  the  ex- 
iduslve  piiixdtaser:  (Mnsldered  from  tbat 
▼lew,  the  evldeoce  tmdlng  to  show  that  the 
latter  priitdpally  conducted  the  negotiations 
with  Saonders,  made  the  contract  with  him 
for  the  cattle,  that  W.  W.  Mara*  money  made 
the  first  paymoit  upon  the  cattle,  and  that  he 
executed  the  first  mortgage  upon  said  cattle 
as  security  for  the  payment  of  the  deferred 
consideration.  Without  attempting  In  the 
slightest  to  pass  upon  the  credibility  of  these 
witnesses  and  as  to  who  was  the  real  pur- 
chaser of  th«  cattle,  there  was  sufiicient  evi- 
dence afforded  to  the  Jury  that  Bert  Mars 
was  not  the  real  purchaser.  The  court  did 
charge  that,  if  the  plalntUT  procured  W.  W. 
Mars,  or  both,  or  either  of  them,  as  a  pur- 
chaser of  the  cattle  and  as  lessees  of  the 
land,  to  find  In  the  plaintiff's  favor.  Even 
If  we  should  consldtf  such  a  charge  as  error, 
which  we  are  not  deciding,  the  Jury  having 
bad  suflScient  testimony  before  it  to  find  that 
W.  W.  Mars  was  the  purchaser,  without  ob- 
jection to  the  charge  which  we  could  consid- 
er, there  Is  a  waiver  of  the  purported  error ; 
the  lower  court  is  the  proper  forum,  under 
the  statute  mentioned,  to  present  and  argue 
the  question. 

[S]  Appellant  assigns  error  because  the 
court  permitted  appellee  to  testify  to  his  con- 
versaticm  with  W.  W.  Mars  relative  to  his 
efforts  to  s^  the  cattle  and  leasing  the 
grass;  the  witness  stating  that  he  Informed 
Mars  at  Amarillo  that  Saunders  wanted  to 
.sell  about  S40  or  350  head  of  cattle,  and  lease 
10  or  11  sections  of  grass,  and  further  in- 
formed said  Mara  the  price  of  the  cattle  and 
the  land.  No  authority  is  presented,  and 
appellant  says  that  none  is  necessary,  except 
the  statement  that  it  is  hearsay,  for  the  pur- 
pose of  rejecting  this  character  of  testimony. 
We  are  at  a  loss  to  know  how  a  broker  would 
pifove  his  case  if  he  were  unable  to  state 
what  he  did  in  attempting  to  procure  a  pur- 
chaser for  the  purpose  of  earning  the  fruits 
of  his  contract  If  he  testified  he  found  the 
man  as  a  purchaser,  it  would  be  a  conclusion, 
and  this  character  of  case  necessarily  in- 
volves, to  some  extent,  a  detail  of  the  trans- 
action between  the  agent  and  the  prospective 
buyer.  Associate  Justice  Williams  said,  In 
the  case  of  Ross  v.  Morkowltz,  100  Tex.  436, 
100  S.  W.  7TO:  "Another  ruling  of  the  trial 
court,  of  the  correctness  of  which  we  had 
some  doubt,  was  the  admission  of  Kirby's 
testimony  to  the  fact  that  plaintiff  had  noti- 
fied him  that  he  and  Burnett  would  come  to 
the  witness'  office  for  the  purpose  of  making 
the  trade.  That  statement  of  plaintiff  was 
not  admissible  for  the  purpose  of  showing 
his  authority  to  act  for  Burnett  But  there 
was  another  feet  which  it  was  important  for 
him  to  establish,  namely,  that  his  efforts  pro- 
cured the  sale;  and  his  negotiations  with 
Klrby  were  admissible  for  that  purpose.  No 
request  was  made  to  have  the  court  limit  the 


evidence."  It  Is  true  in  that  case  the  test! 
mony  of  the  purchaser  of  the  bank  stock  as 
to  statements  made  by  Burnett,  the  broker, 
was  involved,  but  It  is  Just  as  much  hearsay 
for  the  prospective  purchaser  to  testify  as  to 
conversations  with  the  broker  as  for  the 
broker  to  testify  as  to  conversations  with  the 
purchaser.  We  can  see  no  difference  in  the 
status.  While  not  admissible  for  the  purpose 
of  showing  the  authority  to  sell  the  subjects 
matter  of  the  agency,  yet  it  is  admissible  as 
proving  the  efforts  in  procuring  the  sale.  In 
this  case,  as  In  the  one  dted,  there  was  no 
request  to  the  court  to  limit  the  evidence, 
and  we  conclude  the  testimony  is  clearly  ad- 
missible. 

Justice  Reese  said.  In  the  case  of  L>uhn  v. 
Fordtran,  63  Tex.  Cav.  App.  153,  115  S.  W. 
670:  "There  was  no  error  In  the  admission  In 
evidence  of  what  the  trustees  said  to  appel- 
lee during  the  negotiations.  The  testimony 
tended  to  show  the  efforts  being  made  by 
appellee  to  sell  the  property,  and  also  that 
there  was  a  likelihood  that  they  could  eventu- 
ally be  Induced  to  buy."  Writ  of  error  in 
that  cause  was  denied  by  the  Supreme  Oourt 
This  court  held  the  same  thing  In  the  cause 
of  MitcheU  v.  Crossett,  143  S.  W.  966,  and 
to  the  same  effect  are  the  cases  of  Oark  v. 
Wilson,  41  Tex.  Civ.  App.  450,  91  S.  W.  627 ; 
liouschner  v.  Patrick  (Civ.  App.)  103  S.  W. 
664.    This  doctrine  is  thoroughly  settled. 

Finding  no  error  in  this  record  which  we 
can  consider,  we  affirm  the  Judgment  of  the 
trial  court 


ARMENDARIZ    DE    ACOSTA  et   al.   ▼. 
CADENA.t 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

March  12,  1914.    On  Rehearing, 

April  16,  1914.) 

1.  Wills  (J  111*)— Execxttion. 

Under  Rev.  St  1895,  art.  5335,  requiring 
every  last  will  to  be  in  writing,  and  "signed  by 
the  testator  or  by  some  other  person  by  his  di- 
rection and  in  his  presence,"  and  to  be  attested 
by  two  or  more  credible  witnesses,  if  not  holo- 
graphic, an  instrument  which  was  in  the  form 
of, a  certificate  of  a  notary  public  was  not  valid 
as  a  will,  where  it  was  not  signed  with  testator's 
name  by  himself  or  by  some  one  else  by  his  di- 
rection, though  his  name  was  recited  in  the 
body  of  the  instruments. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  267-275;  Dec.  Dig.  f  111.*] 

2.  Wills  (|  260*)— Pbobate— Tmb. 

Where  proponent  was  advised  of  the  eon- 
tents  of  a  will  within  a  month  after  testator's 
death,  and  waived  its  proTisions  in  favor  of  a 
verbal  agreement  made  with  other  beneficiaries, 
pursuant  to  which  the  estate  was  administered, 
proponent  being  appointed  administrator,  the 
fact  that  the  other  parties  to  the  agreement  re- 
fused to  carry  it  out  was  not  an  excuse  for  not 
applying  for  probate  within  foar  years  from  tes- 
tator's death,  as  required  by  Rev.  St  1896,  art. 
1881,  so  that  it  will  not  be  probated  on  appli> 
cation  nearly  5%  years  after  testator's  death. 
r£<d.  Note. — For  other  cases,  see  Wills.  Cent 
Dig.  {{  600-606;    Dec.  Dig.  J  260.*] 
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Appeal  from  District  Court,  El  Paso  Coun- 
ty ;   Dan  M.  Jackson,  Judge. 

Probate  proceedings  by  Ceclllo  Cadena 
against  Flllberta  R.  de  Armendarlz  de  Acos- 
ta  and  others,  contestants.  From  a  Judg- 
ment for  proponent,  contestants  appeaL  Re- 
versed and  rendered. 

F.  E.  Hunter,  Davis  A  Ooggin,  and  R.  B. 
Bedic,  all  of  El  Paso,  for  appellants.  F.  O. 
Morris,  Sam  B.  GlUett,  and  M.  W.  Stanton, 
all  of  El  Paso,  for  appellee. 

Mckenzie,  J.  AppeUee,  CedUo  Cadena, 
on  February  16,  1910,  filed  In  the  county 
court  of  El  Paso  coimty,  Tex.,  his  application 
to  probate  as  the  last  will  and  testament  of 
Juan  Armendarlz,  deceased,  a  certified  copy 
of  an  instrument  which  reads,  when  trans- 
lated from  the  Spanish  to  the  English,  omit- 
ting unnecessary  parts,  as  follows: 

"In  the  city  of  Jlmlnez,  at  two  o'clock  less 
fifteen  minutes  of  the  afternoon  of  the  twen- 
ty-first day  of  August  of  nineteen  hundred 
and  four,  before  me,  Attorney  Miguel  Zubla, 
a  notary  public  in  said  city,  accompanied  by 
the  instrumental  witnesses,  who  were  for 
tUs  act,  Messrs.  Doctor  Manuel  Ouemes,  of 
legal  age,  married,  originally  from  Oundala- 
Jara,  state  of  Jalisco  and  a  resident  in  this 
city,  Nlcardo  Palados,  also  of  legal  age,  mar- 
ried, merchant  and  of' this  city;  Juan  An- 
tonio Acosta,  of  legal  age,  married,  mer- 
chant, a  resident  of  this  dty,  and  Juan  Ar- 
reola,  married,  a  private  employ^,  of  legal 
age  and  also  a  resident  of  this  city;  all 
known  to  this  notary  who  authorizes  the 
foregoing  and  legally  able  to  testify,  all 
of  which  I  hereby  certify,  personally  appear- 
ed at  Hotel  Jnrdin  of  this  city,  Don  Juan 
Armendarlz,  who  said  he  was  a  resident  of 
Socorro,  Texas,  United  States  of  the  North; 
and  who  also  said  he  was  of  sixty  years  of 
age,  married,  merchant  and  rancher  and  a 
transient  in  this  dty  and  deposed:  That  be- 
ing sick,  but  in  possession  of  perfect  under- 
standing, as  also  was  the  statement  of  the 
witnesses  and  the  present  notary  certifies, 
he  expressed  bis  desire  of  making  his  testa- 
mentary disposition;  and  to  that  effect  he 
executed  the  following:    •    •    * 

"Fifth:  He  says  that  he  leaves  all  his 
possessions  to  his  wife,  Mrs.  FlUberta  Ron- 
quiUo  and  to  his  daughter,  Pondana  Armen- 
darlz y  Padilla,  in  equal  shares  and  to  his 
nephews  Cedllo  Cadena  and  Sllverio  Ebcon- 
trlas,  these  also  residents  of  Socorro. 

"Sixth :  That  this  his  disposition,  he  wants 
it  to  be  subject  to  the  law  of  the  United 
States  of  the  North.    •    •    » 

"Eighth:  That  he  appoints  as  his  admin- 
istrator his  nephew  Cedllo  Cadena  and  as 
second  administrator,  Mr.  Mariano  Sierra  to 
whom  be  legates  and  gives  absolutely  all  the 
powers  and  faculties  that  the  law  of  the 
United  States  of  the  North  gives  them,  that 
they  may  be  able  to  initiate  the  neces.sary 
probating  proceedings  and  to  form  invento- 


ries until  they  may  place  in  legal  itossession 
of  his  estate  each  one  of  the  heirs,  for  which 
he  authorizes  them  completely.  This  he  ex- 
ecuted and  did  not  sign  because  he  was  not 
able  to  do  so.  The  witnesses  signing  to- 
gether with  the  notary  that  authorized  this 
instrument,  all  of  which  I  hereby  certify. 
M.  Ouemes.  Juan  Anto.  Acosta.  Nlcardo 
Palados.     Juan  Arreola.    Miguel  Zubla." 

The  certified  copy  was  attached  to  the  ap- 
plication, and  made  an  exhibit  It  was  al- 
leged in  the  application,  in  isubstance,  among 
other  things,  that  Juan  Armendarlz  died  on 
the  21st  day  of  August,  1904,  In  the  dty  of 
Jlmlnez,  state  of  Chihuahua,  in  the  republic 
of  Mexico;  that  he  left  a  will  in  writing, 
made  by  him  in  the  presence  of  four  cred- 
ible witnesses  over  the  age  of  21  years,  who 
attested  the  same  at  his  request,  and  in  his 
presence,  one  of  whom  signed  the  same  for 
the  testator  at  bis  request,  and  in  the  pres- 
ence of  the  testator,  the  testator  being  nn< 
able  to  sign  for  himself  because  of  extreme 
illness ;  that  the  testator  was  at  the  time 
of  sound  mind,  and  understood  the  nature 
and  effect  of  bis  act;  that  the  original  will 
could  not  be  produced  in  court  for  probate 
because,  under  the  laws  of  the  state  of  Chi- 
huahua, the  original  will  became  an  archive 
of  the  office  of  the  notary  public  before  whom 
the  same  was  made  and  certified,  and  was 
required  to  be  kept  in  said  office.  It  la  also 
alleged  that  said  will  was  good  and  valid 
under  the  laws  of  the  state  of  Texas,  and 
admissible  to  probate. 

On  April  18,  1910,  the  application  for  pro- 
bate  was  heard  in  the  county  court,  the  con- 
testants' demurrers  sustained,  and  Judgment 
entered  denying  the  probate  of  the  will.  Ap- 
peal was  thereupon  made  to  the  Thirty- 
Fourth  district  court  of  El  Paso  county. 
In  the  district  court  the  appellee  amended 
his  application  to  probate  the  will,  and,  in 
addition  to  the  allegations  made  by  him  In 
the  county  court,  he  alleged.  In  substance, 
among  other  things:  That  the  will  offered 
for  probate  was  made  as  an  open  and  pub- 
lic wiU.  That  it  was  dictated  by  the  testa- 
tor to  a  notary,  one  Miguel  Zubla,  In  the 
presence  of  four  witnesses,  Manuel  Ouemes, 
Nlcardo  Palados,  Juan  Antouio  Acosta,  in- 
strumental witnesses,  and  Juan  Arriola,  a 
witness,  and  Miguel  Zubla,  who  signed  both 
as  a  witness  as  well  as  notary  public,  and 
all  of  whom  were  male  persons  over  the  age 
of  21  years,  who  were  In  the  presence  of 
said  notary  when  said  wUI  was  dictated. 
The  said  notary  drew  the  clauses  of  said 
will  in  writing  in  accordauce  with  the  dic- 
tation of  testator,  and  read  them  aloud  to 
the  testator.  In  that  the  testator  might  man- 
ifest his  approval  or  disapproval  thereof,  and 
that,  the  testator  having  manifested  his  ap- 
proval of  the  will,  and  of  each  clause  there- 
of, as  the  same  was  written,  and  being  physi- 
cally unable  to  sign  the  same,  the  fourth  wit- 
ness, Juan  Arriola,  having  witnessed  the 
making  of  said  will,  and  because  of  said  dl» 
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ability,  and  in  th^  presence  of  tbe  testator, 
and  In  the  presence  of  eacti  of  the  other 
witnesses  and  of  said  notary,  signed  said 
instrument  for  said  testator.  That  each  of 
the  witnesses,  at  the  request  of  the  notary 
and  of  the  testator,  and  In  the  presence  of 
the  testator  and  the  notary,  and  of  each  oth- 
er, signed  said  will,  all  of  which  was  duly 
certified  by  said  notary;  end  that  same  was 
duly  made  a  record  of  the  office  of  sach  no- 
tary, all  of  which  was  In  compUanoe  with 
the  laws  of  the  state  of  Texas. 

Tbe  proponent  further  alleged:    That  he 
obtained  a  certified  copy  of  the  will  of  Jnan 
Armendarlz,  deceased,  from  Flliberta  Armen- 
dariz,  the  widow,  within  less  than  a  month 
after  the  death  of  the  said  Jnan  Armendarlz, 
and   Immediately   placed   the   same   In   the 
hands  of  his  attorney,  F.  E.  Hunter,  trusting 
the  said  Hunter  to  proceed  to  have  the  will 
probated.    That  the  said  Hunter  was  at  the 
time  attorney  for  FUlberta  R.  de  Armen- 
darlz, the  widow,  who  was  Interested  In  and 
opposing  the  probate  of  the  will.    That  said 
Hunter  advised  proponent  that  the  will  conld 
not  under  the  law  be  probated,  and  declined 
to  proceed  with  the  probate  of  same.    That, 
relying  upon  the  correctness  of  this  advice, 
proponent  made  no  further  efltort  to  have 
the  will   probated  until   1909.    That  there- 
after Mrs.  Armendarlz,  the  widow,  verbally 
agreed  with  the  proponent  that  the  estate 
should  be  divided  between  them  in  the  pro- 
portion of  one-third  to  proponent.  Instead  of 
In  the  proportion  In  which  It  was  devised 
to  him  by  the  terms  of  the  will,  except  as  to 
certain  property,  known  as  the  Hueco  Tanks 
ranch,  of  which  It  was  agreed  that  proponent 
should  have  a  one-fourth  Interest    Thereupon 
proponent  made  application  for  letters  of  ad- 
ministration at  the  request  of  the  said  Flli- 
berta R.  de  Armendarlz,  the  surviving  widow, 
and  he   was   duly  api)ointed.    He   managed 
said  estate  as  administrator,  and  that  said 
estate  was  dosed,  and  proponent  was  duly 
discharged    as    administrator,    but    without 
commission  or  compensation  for  his  services 
as    administrator.    That    the    widow,    Flli- 
berta R.  de  Armendarlz,  and  Ponciana  Ar^ 
mendarlz,  the  surviving  daughter,  until  tha 
spring  of  1909,  respected  the  verbal  agree- 
ment to  divide  the  property  and  did  divide 
with  proponent  the  proceeds  of  the  sales  of 
the  property  belonging  to  the  estate,  and  that 
proponent  receded  upon  the  land  of  the  es- 
tate In  joint  possession  with  Flliberta  Ar- 
mendarls,  the  widow,  and  Ponciana  Armen- 
darlz,   tbe   surviving   daaghter.     That   the 
widow  ovmed  one-half  of  the  said  estate  as 
Gommiinity  property,  same  having  been  ac- 
quired  dnrlng  her  marriage,   and   that  she 
and  Ponciana  Armendarlz  were  the  sole  heirs 
at  law  of  Juan  Armendarlz.    That  during 
the  wring  of  1909  Flliberta   and  Ponciana 
Armendarlz  repudiated  the  verbal  agreement 
made  wltb  the  proponent  to  divide  the  estate, 
and  refused  thereafter  further  to  carry  the 
same  ont.    TbAt  thereafter  proponent  con- 


sulted another  attorney  and  was  advised  In 
the  spring  of  1909  that  the  will  was  valid, 
and  on  February  16,  1910,  instituted  proceed- 
ings to  probate  said  wllL  In  August,  1009, 
he  filed  suit  to  enforce  Ills  rights  under  a 
certain  partnership  agreement  entered  Into 
between  him  and  the  said  Juan  Armendarlz 
during  the  latter's  lifetime.  That,  when  he 
called  upon  said  Hunter  for  the  copy  of  the 
will,  said  Hunter  reported  that  he  could  not 
find  same.  That  proponent,  having  learned 
that  Miguel  Zubla,  the  notary,  who  had  tbe 
original  of  the  will  in  the  archive  of  his  of- 
fice, had  moved  his  residence  from  Jlmlnez, 
and  had  left  his  notarial  records  with  his 
successors,  sought  by  correspondence '  to  as- 
certain the  name  and  whereabouts  of  such 
successor,  but  was  unable  to  do  so  until  on 
or  about  the  7th  day  of  February,  1910,  when 
proponent's  attorney  went  to  the  city  of 
Jlmlnez  and  learned  that  the  records  were 
kept  in  tbe  archives  of  notaries  public  at 
the  dty  of  Chihuahua;  and  thereupon  he 
procured  a  copy  of  said  will.  That  propo- 
nent was  Ignorant  of  the  laws  of  the  republic 
of  Mexico,  and  of  tbe  laws  of  the  state  of 
Texas,  and  relied  upon  the  advice  of  said 
Hunter,  and  not  until  the  spring  of  1909, 
when  his  connsel,  F.  O.  Morris,  advised  him 
that  the  said  alleged  will  was  valid,  did  he 
know  that  said  will  was  a  valid  will,  and 
could  be  probated.  That,  on  the  advice  of 
his  attorneys,  be  instituted  suit  in  the  For- 
ty-First district  court  of  Bl  Paso  county  to 
recover  his  one-third  Interest  la  the  estate 
of  Juan  Armendarlz,  the  deceased,  against 
Flliberta  Armendarlz,  tbe  widow,  and  Pon- 
ciana Armendarlz,  the  snrvlvlng  daughter, 
in  accordance  with  tbe  verbal  agreement 
aforesaid,  and  to  recover  a  one-third  Interest 
in  the  estate  of  Armendarlz,  deceased,  under 
said  contract  of  partnership  which  he  alleged 
he  had  with  said  Juan  Armendarlz  during 
the  lifetime  of  the  said  Armendarlz,  as  above 
stated.  That  said  last  soit  was  prosecuted 
against  the  said  Flliberta  and  Ponciana  Ar- 
mendarlz, and  they  pleaded  that,  if  said  con- 
tracts were  made,  they  were  unenforceable  In 
law,  In  that  they  were  not  In  writing.  That, 
upon  the  conclusion  of  tbe  trial  In  the  Forty- 
First  district  court  of  BI  Paso  county,  the 
Judge  thereof  announced  that  he  had  de- 
elded  to  Instruct  the  Jury  peremptorily  to  re- 
turn a  verdict  for  the  said  Flliberta  and 
Ponciana  Armendarlz,  on  the  ground  that 
said  contract,  if  made,  was  not  in  writing; 
whereupon  proponent  took  a  nonsuit  In  said 
cause,  and  Mllberta  and  Ponciana  Armen- 
darlz recovered  on  their  cross-action  a  judg- 
ment for  the  real  property  of  the  said  estate. 
On  the  same  day  the  contestants  filed  their 
answer,  pleading  general  and  special  demur- 
rers, general  denial,  and  otber  defenses 
which,  for  the  purposes  of  this  opinion,  are 
unnecessary  to  set  out  The  trial  court 
overruled  the  general  and  special  exceptions, 
submitting  the  cause  to  the  jury  upon  special 
issues.    Upon  the  findings  of  tbe  Jury  judf- 
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ment  was  entered  for  appellee,  and  contest- 
ants appeal  to  this  court. 

By  proper  assignments  of  eiror  and  propo- 
sitions, appellants  complain  of  the  action  of 
the  trial  court  in  overruling  the  general  and 
special  demurrers. 

[1]  The  requirements  of  a  written  will, 
as  provided  for  in  article  6335,  Rev.  Civ. 
Stat  1S95,  are  as  follows:  "Every  last  will 
and  testament,  except  where  otherwise  pro- 
vided by  law,  shall  be  in  writing  and  signed 
by  the  testator  or  by  some  other  person  by 
his  direction  and  in  his  presence,  and  shall, 
if  not  wholly  written  by  himself,  be  attested 
by  two  or  more  credible  witnesses  above  the 
age  of  fourteen  years,  subscribing  their 
names  thereto  In  the  presence  of  the  tes- 
tator." 

From  the  instrument  sought  to  be  pro- 
bated, it  Is  apparent  that  the  testator  did 
not  sign  the  same,  nor  does  It  appear  that 
some  other  person  signed  the  testator's  name 
for  him.  It  is  also  apparent  that  the  only 
parties  signing  the  instrument  did  so  as  wit- 
nessea  We  are  of  the  opinion  that  the  in- 
strument Was  not  executed  in  compliance 
with  the  requirements  of  the  statute  quoted, 
and  therefore  not  entitled  to  probate.  Ap- 
pellee contends,  however,  that  the  require- 
ments of  the  statute  are  satisfied  as  well 
where  some  other  person  signed  his  own 
name  for  that  of  the  testator  as  when  he 
signed  the  testator's  name,  and  In  the  instant 
case  he  alleges  that  Juan  Arreola  signed  his 
name  to  the  instrument  for  that  of  the  testa- 
tor. We  do  not  agree  with  the  appellee  in 
this  contention.  The  wording  of  the  statute 
is  not  as  explicit  as  it  should  be;  but,  when 
It  is  read  as  a  whole  for  the  purpose  of  as- 
certaining the  true  meaning  and  intention  of 
the  lawmaking  body  enacting  it,  there  can 
be  but  one  conclusion,  and  that  is,  the 
name  of  the  testator  is  required  by  statute 
to  be  signed  to  the  instrument  to  make  it  a 
valid  will.  The  instrument  must  show  that 
the  testator  signed  it,  and  this  is  true  even 
where  it  is  signed  by  some  other  person  for 
him.  The  will  should  be  signed  in  such  a 
manner  as  to  make  it  manifest  from  its 
face  that  the  name  signed  was  intended  as 
the  signature  of  the  testator.  From  this  in- 
strument, it  appears  that  Juan  Arreola  sign- 
ed as  a  witness,  and  to  permit  evidence  to  be 
Introduced  that  Juan  Arreola's  name  was 
signed  for  that  of  the  testator  would  be  do- 
ing that  which  is  ocpressly  prohibited  by  the 
statute. 

[2]  There  Is  another  reason  why  the  in- 
strument should  not  have  been  admitted  to 
probate.  It  is  alleged  that  the  testator  died 
August  21,  1904.  The  record  discloses  that 
the  will  was  not  offered  for  probate  until 
February  16,  1910,  showing  a  lapse  of  time 
of  nearly  S>A  years.  Article  1881  of  the  Re- 
vised Civil  Statutes  of  1896  provides  that: 
"No  will  shall  be  admitted  to  probate  after 
the  lapse  of  four  years  from  the  death  of  the 
testator,  unless  it  be  shown  by  proof  that 


the  party  applying  for  such  probate  was  not 
in  default  in  failing  to  present  the  same  for 
probate  within  the  four  years  aforesaid,  and 
in  no  case  shall  letters  testamentary  be  is- 
sued where  a  will  is  admitted  to  probate 
after  the  lapse  of  four  years  from  the  death 
of  tba  tectator." 

Proponent  seeks  by  aUegations  to  excuse 
his  default  in  not  making  application  to  pro- 
bate the  will  within  the  time  prescribed  by 
the  statute.  In  our  opinion,  his  excuse  for 
not  making  application  within  time  is  insuffi- 
cient. It  appears  that  he  was  advised  of  the 
contents  of  the  instrumott  within  a  month 
after  the  death  of  the  testator,  and  that  he 
waived  the  provisions  of  the  will  in  favor 
of  a  verbal  agreement  which  he  entered  In- 
to with  the  other  beneficiaries  thereunder. 
In  accordance  with  the  verbal  agreement,  the 
estate  was  administered  upon;  he  being  ap- 
pointed the  administrator.  Because  the  oth- 
er parties  to  the  agreement  refused  to  carry 
out  its  terms  is  not  a  sufficient  excuse  under 
the  statute  to  avoid  this  delay.  We  will  not 
attempt  to  enumerate  reasons  why  an  appli- 
cation for  the  probate  of  a  wUl  should  be 
made  within  the  time  as  prescribed  by  the 
statute.  It  is  enough  to  say  that  sound  pub- 
lic policy  demands  that  wills  be  expeditious- 
ly probated.  One  of  the  reasons,  no  doubt, 
was  to  prevent  the  estate  from  being  other- 
wise administered  upon,  as  was  done  in  the 
instant  case.  Besides,  title  to  the  estate 
should  be  vested  in  those  entitled  to  receive 
it,  free  from  the  complications  which  such 
delays  often  cause. 

For  the  reasons  indicated,  we  are  of  the 
opinion  that  the  trial  court  erred  in  not  sus- 
taining the  demurrers.  From  what  has  been 
said  in  disposing  of  the  demurrers,  and  it 
appearing  from  the  pleadings  no  amendment 
could  be  made  which  would  authorize  the  in- 
strument to  be  probated  as  a  will,  it  there- 
fore becomes  the  duty  of  this  court  to  reverse 
the  judgment  of  the  district  court,  and  to 
here  render  Judgment  for  appellants;  and  It 
is  so  ordered.  The  reasons  assigned  for  the 
disposition  of  this  cause  render  It  unneces- 
sary that  the  other  asslgnmente  of  error  be 
passed  upon. 

Reversed  and  rendered. 

On  Rehearing. 

Appellee  contends  that  it  was  immateri' 
al  that  Armendariz  sign  his  name  to  the  in- 
strument, since  his  name  was  written  there- 
on, and  was  therefore  adopted  and  approved 
by  him  as  his  will. 

The  instrument  in  question  apparently  is 
in  the  form  of  a  certificate  by  a  notary  pub- 
lic, from  the  face  of  which  it  is  manifest 
that  Armendariz  did  not  sign  the  same,  nor 
did  any  other  person  sign  it  for  him.  Al- 
though the  name  appears  in  the  body  of  the 
instrument,  still  It  does  not  appear  that  it 
was  written  with  the  Intention  and  purpose 
that  it  should  be  or  was  the  signature  of 
Armendailz  to  said  Instrument;  the  only  per- 
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Bona  apparently  signing  said  Instrument  be- 
ing the  notary  and  fonr  witnesses. 

Article  5335  of  tbe  Revised  GivU  Statutes 
of  1895,  prescribing  the  requirements  of  a 
written  will,  are  qnlte  similar  to  section 
127C23,  Compiled  Statutes  of  Nebraska.  Tbe 
latter  statute  is  as  follows:  "No  will  made 
witbln  this  state,  except  ouch  nimcupatlTe 
wills  as  are  mentioned  in  the  following  sec- 
tion, shall  be  effectual  to  pass  any  estate, 
whether  real  or  personal,  nor  to  charge,  or 
in  any  way  affect  the  same,  unless  it  be  In 
writing,  and  signed  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  ex- 
press direction,  and  attested  and  subscrib- 
ed in  the  presence  of  the  testator  by  two  or 
more  competent  witnesses,"  etc. 

Tbe  Supreme  Court  of  Nebraska,  constru- 
ing their  statute  in  the  case  of  Murry  v.  Hen- 
nessey, 48  Neb.  608,  67  N.  W.  470,  says:  "Thus 
It  will  be  observed  that  the  Legislature  in 
unequivocal  language  has  made  it  imperative 
that  a  will,  other  than  a  nuncupative,  when 
not  signed  by  the  testator  himself,  must.  In 
addition  to  other  requirements,  be  signed 
by  some  person  in  his  presence,  and  by  his 
express  direction,  or  the  instrument  will  be 
invalid.  Mere  knowledge  of  the  testator  that 
bis  name  Is  being  signed  by  another,  or  that 
the  signing  was  acquiesced  in  or  assented  to 
by  the  testator,  will  not  be  sufficient  The 
statute  exacts  more  than  this.  It  requires 
that  the  signing  of  a  will  by  another  must 
be  done  In  pursuance  of  tbe  previously  ex- 
pressed direction  of  the  testator.  The  statute 
is  meaningless,  if  this  is  not  Its  scope  and 
purpose.  The  same  construction  has  been 
placed  vpoa  similar  statutes  in  other  states. 
Walt  V.  Frisble,  45  Minn.  361,  47  N.  W.  1069; 
Greenough  v.  Oreenough,  11  Pa.  489  [51  Am. 
Dec.  5671;  Asay  v.  Hoover  [5  Pa.  21],  45 
Am.  Dec  714;  Orabill  v.  Barr  [5  Pa.  441], 
47  Am.  Dec.  420;   Snyder  v.  Bull,  17  Pa.  60." 

We  are  of  tbe  opinion  that  the  instru- 
ment in  question  does  not  comply  with  the 
mandatory  requirements  of  our  statute, 
which  provides  that  th^  will  "shall  be  in 
writing  and  signed  by  the  testator,  or  by 
some  other  person  by  his  direction  and  in 
his  presence."  The  authorities  cited  by 
appellee,  viz.:  Newton  v.  Emmerson  &  Tal- 
cutc  Co.,  66  Tex.  145,  18  S.  W.  348;  Lawson 
V.  Dawson,  21  Tex.  Civ.  App.  361,  53  S.  W. 
64;  Armstrong  Executors  v.  Armstrong  Heirs, 
29  Ala.  538;  Gardener  v.  Gardener,  5  Cush. 
(Mass.)  483,  52  Am.  Dec.  740— in  our  opin- 
ion, do  not  support  appellee's  contention. 
The  motlob  for  rehearing  is  therefore  over- 
ruled. 


STEWART  V.  TEXAS  &  P.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

April  4,  1914.) 

Railboads  (I  443*)— Injuries  to  Animals  on 

TbACKS— EVIDEHCI. 

In  an  action  against  a  railway  company 
for  the  value  of  plaintiS's  horse,  found  dead  up- 


on defendant's  right  of  winr  underneath  • 
trestle,  evidence  held  not  sufficient  to  take  to 
the  jury  the  question  whether  tbe  tiorse  was 
killed  by  a  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g|  1608-1620;   Dec.  Dig.  i  443.*] 

Error  to  Kaufman  (bounty  Court;  James 
A.  Cooley,  Judge. 

Action  by  Guy  Stewart  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant  plalntifl  brings  error. 
Affirmed. 

Hnffmaster  &  Huffmaster,  of  Kaufman,  tor 
plaintiff  in  error.  W.  Dorsey  Brown,  of 
Kaufman,  for  defendant  in  error. 

RASBURY,  J.  Plaintiff  In  error  sued  de- 
fendant in  error  to  recover  the  value  of  a 
horse  alleged  to  have  been  killed  by  appel- 
lee's train,  due  to  its  negligent  operation. 
There  was  a  trial  before  Jury,  and  at  the 
conclusion  of  the  testimony  the  court  in- 
structed verdict  for  defendant  in  error,  which 
was  followed  by  Judgment     ■ 

Tbe  facts  show  that  tbe  horse  escaped 
during  the  night  from  a  pasture,  without  the 
fault  or  negligence  of  plaintiff  in  error,  and, 
as  shown  by  its  tracks,  entered  defendant  In 
error's  right  of  way,  which  was  fenced,  over 
a  defective  cattle  guard  at  the  intersection 
of  the  railway  and  a  public  road,  which  was 
insufficient  to  turn  stodc.  The  animal's 
tracks  were  also  found  on  defendant  In  er- 
ror's tracks  at  a  point  about  600  feet  dis- 
tant from  where  it  supposedly  entered  the 
right  of  way:  also  blood  and  hair  on  a  tres- 
tle in  that  immediate  vicinity,  and  near  by, 
on  the  right  of  way,  the  animal's  body  had 
been  buried  by  some  one. 

Tbe  trial  Judge  concluded  as  matter  of 
law  that  tbe  evidence  failed  to  disclose  that 
the  animal  was  struck  and  killed  by  defend- 
ant in  error's  train.  It  seems  to  us  the  con- 
clusion was  correct  No  evidence,  circum- 
stantial or  otherwise,  was  adduced  tending 
to  establish  that  one  of  defendant  in  error's 
trains  struck  tbe  animal.  No  wounds  were 
proven  to  the  animal  of  such  character  as 
would  likely  have  been  inflicted  by  the  train's 
engine ;  nor  was  it  shown  in  that  connection 
that  any  train  or  trains  passed  the  point 
during  the  night  after  the  animal  escaped, 
or  any  other  fact  or  circumstance  from  which 
it  could  legitimately  have  been  inferred  thiit 
a  train  of  defendant  in  error  struck  tbe 
animal.  We  think,  as  the  evidence  appears 
in  the  record,  it  would  support  tbe  conclu- 
sion that  the  animal  strayed  upon  the  tres- 
tle and  fell  therefrom  and  received  its  in- 
juries as  much  as  it  would  the  conclusion 
that  the  train  struck  it  Such  being  the  con- 
dition of  the  testimony,  the  trial  court  did 
not  err,  and  it  becomes  our  duty  to  affirm 
the  case,  particularly  so  since  it  does  not 
appear  that  proffer  of  additional  evidence 
was  made  in  motion  for  new  trial  to  meet 
the  hiatus  developed  upon  triaL    Texas  & 
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Pacific  Ry.  Co.  v.  King  Bros.,  46  Tex.  Civ. 
App.  266,  99  S.  W.  1030;  S.  A.  &  A.  P.  Ry. 
Co.  T.  Tamborello,  67  S.  W.  926 ;  Beaumont, 
S.  L.  4  W.  Ry.  Co.  T.  Langford,  104  S.  W. 
920. 
The  Judgment  Is  afflrroed. 


HOUSTON  BELT  ft  TERMINAL  RY.  CO.  t. 

WILSON. 

<Court  of  CItU  Appeals  of  Texas.     Galyeaton. 

March  17.  1914.) 

1.  Eminent  Domain  (S  303*)— Constbuction 
OF  Railroad — Measitbe  or  Damages. 

The  measure  of  damages  for  permanent  in- 
jury to  land  by  the  construction  of  a  railroad 
near  it  is  the  difference  between  its  market  val- 
ue  immediately  before  construction  and  opera- 
ticHi  of  the  railroad  and  immediately  thereafter. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  815-817 ;   Dec  Dig.  {  303.*] 

2.  Eminent  Domain  (g  303*)— Oonstbuctiow 

0»     RaILBOAD  —  INJTJBY     TO     ReaITY— EVI- 
DENCE. 

In  determining  the  amount  of  damages  from 
injury  to  realty  by  constructing  a  railroad  adja- 
cent thereto,  all  elements  causing  depreciation  in 
the  value  of  the  land  may  be  considered,  includ- 
ing probable  or  contemplated  increase  of  opera- 
tions, though  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  land  before 
and  after  the  construction  and  operation  of 
the  railroad. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  §{  816-817 ;  Dec.  Dig.  i  303.*] 

3.  Eminent  Domain  (g  303*)— Conbtbuotion 
OF  Railroad — Injury  to  Land— Damages. 

In  forming  their  opinion  as  to  the  difference 
between  the  value  of  land  before  and  after  the 
construction  of  a  railroad  adjacent  thereto  for 
the  parpose  of  testifying  as  to  the  damage  sus- 
tained, witnesses  may  take  into  consideration 
the  past  and  present  effect  of  the  construction 
and  operation,  as  well  as  probable  future  con- 
■tractions  and  operations. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  815-817 ;  Dec.  Dig.  g  303.*] 

4.  E<MiNENT  Domain  (I  303*)— Coh8TBT7CTI0N 

OP   RaILBOAD— INJUBY    TO   LaND — DAMAGES. 

In  an  action  for  damage  to  land  by  the 
construction  of  a  railroad  terminal  system  near 
it,  the  jury  could  not  allow,  in  addition  to  the 
depreciation  in  value  immediately  after  the  rail- 
road was  constructed,  damages  which  might  re- 
sult from  further  operations  which  plaintiff 
might,  in  reasonable  probability,  sustain  in  the 
future,  if  sach  probable  operations  were  not  a 
part  of  the  causes  which  produced  the  diminu- 
tion just  after  tiie  commission  of  the  original 
acts. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |g  816-817 ;  Dec.  Dig.  g  303.*] 
6.  Eminent  Domain  (g  307*)— OoNSTBtrcnoN 

07    RaILBOAD — INJUBIES    TBOM    OfEBATION — 

Actions— Instructions. 

In  an  action  for  damage  to  realty  by  the 
construction  of  a  terminal  railroad  adjacent 
thereto,  the  court  instructed  that  plaintiff  sued 
for  permanent  damages  to  her  property,  that 
is,  damages  which  have  flowed,  or  which  will  in 
the  future  flow,  from  the  use  of  the  construc- 
tions complained  of,  and  the  jury  should  not 
consider  any  previous  constructions  except  those 
which  were  permanent,  but  should  consider,  not 
only  the  use  of  the  tracks  immediately  after 
the  construction  and  operation  thereof,  but  all 
the  uses  to  which  they  have  been  subsequently 
put,  and  which,  in   reasonable   contemplation. 


will  be  made  of  the  tracks  and  oonstmetions  in 
the  future,  since  plaintiff  is  only  entitled  to 
one  recovery  for  all  damages  which  have  accrued 
and  will,  in  reasonable  probability,  accrue  in 
the  future.  It  further  instructed  that  whether 
defendant  would  put  in  switches  to  the  property 
at  any  future  time  was  entirely  within  its  op- 
tion, and  that  question  should  be  considered 
only  upon  passing  upon  the  question  of  present 
damages  or  future  reduction  or  increase  in  the 
value  of  the  property.  £e{d,  that  the  instruc- 
tion was  erroneous  and  misleading,  as  permit- 
ting the  jury  to  allow  plaintiff,  in  addition 
to  the  amount  allowed  for  depreciation  in  value, 
a  further  amount  for  damages  which  she  might 
suffer  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  820-824 ;   Dec.  Dig.  g  307.*] 

6.  Eminent  Domain  (g  307*)— Construction 
OF  RAILBOAD— Injury  to  Realty— Instbuo- 

TIONS. 

In  an  action  for  damage  to  realty  by  con- 
structing railroad  terminal  yards  adjacent  there- 
to, a  requested  charge  that  if  the  market  value 
of  the  land  for  any  use  to  which  it  might  be 
put,  or  to  which  it  was  adapted,  immediately 
after  the  construcUon  of  the  tracks  and  begin- 
ning of  operations  was  equal  to  its  market  value 
for  any  use  to  which  it  might  be  put  or  was 
adapted  immediately  before  such  construction, 
plaintiff  could  not  recover  should  have  been 
given,  being  supported  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  820-824;   Dec.  Dig.  g  307.*] 

7.  Eminent  Domain  (g  293*)— Constbuctioii 
OF  Railroad— Evidence— General  Issue. 

In  an  action  for  damage  to  land  by  the  con- 
struction of  railroad  terminal  yards  adjacent 
thereto,  defendant  could  show  under  the  general 
denial  that  the  market  value  of  the  property 
for  any  use  to  which  it  might  be  put  immedi- 
ately after  construction  of  the  tracks  was  equal 
to  or  greater  than  its  market  value  before  such 
construction. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  797-802 ;  Dec.  Dig.  g  293.*] 

8.  Trial  (g  194*)— Inbtbuotions— Weight  of 
Evidence. 

In  an  action  for  damage  to  realty  by  the 
construction  of  railroad  terminal  yards  adjacent 
thereto,  a  charge  was  requested  that  if  the  mar- 
ket value  of  the  property  for  any  use  to  wbidi 
it  might  be  put,  or  to  which  it  was  adapted,  im- 
mediately after  the  construction  of  the  tracks 
and  the  beginning  of  operations  was  greater 
than  or  equal  to  the  market  value  for  any  oae 
to  which  it  might  be  put  before  the  construction 
of  the  tracks  and  beginning  of  operations,  the 
jury  should  find  for  defendant  Beli,  that  the 
requested  charge  was  not  upon  the  weight  of  the 
evidence,  in  that  it  singled  out  one  phase  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  413,  438,  439-441,  446-454,  456-466; 
Dec.  big.  g  194.*] 

9.  Trial  (g  260*)— Inbtbuotions— Requeotb— 
Instructions  Already  Given. 

The  requested  charge  was  not  defective  for 
not  stating  that,  in  arriving  at  the  market  value, 
the  jury  should  consider,  not  only  those  uses  of 
the  property  presently  occurring,  but"  those 
which  might,  in  reasonable  probability,  in  the 
future  occur;  that  having  been  sufficiently  in- 
structed in  the  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  651-659;    Dec  Dig.  i  260.*] 

10.  Eminent  Domain  (g  293*)— Oonstruction 
OF  Railroad— Injuries  from  Operation- 
Actions— Admission  OF  Evidence. 

In  an  action  for  damage  to  realty  by  the 
construction  and  operation  of  railroad  terminal 
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yudi  adjac«nt  thereto,  in  wUdi  ^aintiff  alles- 
ed  that  the  acta  alleged  had  materially  impaired 
the  comfortable  use  and  enjoyment  of  the  prem- 
ise, and  done  unreasonable  harm  to  occupants 
of  ordinary  sendbilities,  and  that  the  pasaing 
trains  interfered  with  conversation,  etc,  and 
threw  out  smoke  and  dost,  evidence  was  admis- 
sible whether  persons  living  on  the  fremisea  ex- 
perienced or  complained  of  annoyance  from  the 
operation  of  the  trains. 

[£d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  797-802 ;  Dec.  Dig.  g  293.*] 

11.  EviDKNcx  (I  166*)— Past  of  Contsrsa- 

TION. 

In  an  action  for  injury  to  realty  by  the 
obstruction  and  operation  of  railroad  ^ards 
adjacent  thereto,  in  which  a  witness  for  plaintiff 
was  asked  why  the  house  was  vacant,  and  re- 
plied that  he  was  told  that  they  wanted  too 
much  rent  for  it,  defendant's  counsel  conld  ask 
whether  the  witness  was  told  why  they  wanted 
too  much  rent  for  it,  to  which  witness  would 
have  answered  that  his  informant  stated  that 
plaintiff  wanted  too  much  rent  in  view  of  the 
bad  repair  of  the  house;  the  remainder  of  the 
conversation  being  admissible  after  plaintiff  bad 
put  in  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  445-'i68;   Dec.  Dig.  g  155.*] 

12.  Appeal  and  Ebbob  (S  1068*)- Habmlbss 
Ebrob— Evidence. 

Any  error  in  sustaining  objections  to  evi- 
dence was  harmless,  where  the  substance  of  the 
evidence  was  afterwards  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  4196,  4200-42(>4,  4206; 
Dec.  Dig.  i  1068.*] 

Appeal  from  District  Court,  Harris  County; 
Norman  G.  KIttrell,  Judge. 

Action  by  Mollle  F.  Wilson  against  the 
Houston  Belt  &  Terminal  Railway  Company. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  amd  remanded. 

Andrews,  Ball  &  Streetman,  of  Houston, 
for  appellant  Hutcheson  &  Hutcheson,  of 
Houston,  tor  appellee. 


'  McMEANS,  J.  Mrs.  MolUe  F.  Wilson,  being 
the  owner  of  lots  6,  7,  12,  and  one-half  of  8, 
in  block  207,  In  the  city  of  Houston,  fronting 
150  feet  on  Prairie  street  and  126  feet  on 
Hntchlns  street,  brought  this  suit  against 
the  Houston  Belt  &  Terminal  Railway  Com- 
Iiany  and  several  other  railroad  companies 
to  recover  damages  in  the  sum  of  $16,000, 
by  reason  of  the  construction  in  front  of  and 
adjacent  to  her  property,  as  a  part  of  a 
great  terminal  system,  certain  railroad  tracks 
and  the  operation  of  trains  thereon  as  a  part 
of  the  same  system,  which  constructions  and 
operations  were  alleged  to  be  permanent  In 
their  nature  and  designed  to  serve,  not  only 
the  needs  of  the  Houston  Belt  &  Terminal 
Railway  Company,  but  that  of  all  of  the 
other  defendants  named,  and  other  railroads 
which  should  from  time  to  time  come  into  the 
city  of  Houston,  and  that  the  operations  over 
said  tracks  would  in  future  increase  as  the 
business  of  said  roads  grew.  During  the 
trial  plaintiff  dismissed  as  to  all  the  defend- 
ants except  the  Houston  Belt  &  Terminal 
Railway  Company.    TUs  defendant  pleaded 


the  general  denial,  and  specially  pleaded  that 
the  tracks  in  question  had  been  constructed 
under  permission  from  the  dty  of  Houston 
granted  by  certain  ordinances.  A  trial  be- 
fore a  Jury  resulted  In  a  verdict  and  Judg- 
ment for  plaintiff  for  $3,980,  from  which 
the  defendant  has  appealed. 

The  evidence  shows  that  prior  to  the  con- 
structions here  compla.ined  of  there  had  been 
constructed  several  railroad  tracks  in  the 
vicinity  of  plaintifTs  property,  over  which 
operations  were  conducted,  but  that  a  por- 
tion of  the  tracks  and  the  operations  there- 
over were  of  a  temporary  character  only. 
The  constructions  and  operations  here  com- 
plained of  were  permanent  in  nature,  and 
after  the  tracks  were  laid,  and  operations 
were  begun  thereon,  the  temporary  tracks 
were  to  be  removed,  and  operations  thereover 
discontinued.  The  evidence  as  to  whether 
the  market  value  of  plaiatifTs  property  was 
depreciated  or  enhanced  by  reason  of  the 
permanent  constructions  was  conflicting. 
There  was  much  testimony  admitted  bearing 
upon  the  increased  future  use  of  and  ad- 
ditions to  the  permanent  constructions. 

The  court  charged  the  Jury  lu  part  as 
follows : 

"(8%)  In  this  suit  plaintiff  sues  to  recover 
permanent  damages  to  her  property,  that  is, 
damages  which  have  flowed  to  her,  or  which 
will  in  the  future  flow  to  her,  from  use  of 
the  constrnctions  complained  of  by  her,  In 
a  permanent  way;  and,  in  arriving  at  your 
verdict  in  this  case,  you  will  not  take  into 
consideration  any  previous  constructions,  If 
any,  except  such  as  you  flnd  from  the  evi- 
dence to  have  been  permanent 

"(9)  Ton  are  instructed  in  this  ease  that 
the  phrase  'market  value,'  as  used  In  charges 
given  you,  is  meant,  with  respect  to  real 
property,  the  price  which  snch  property 
would  bring  when  offered  for  sale  by  one 
who  desires,  bnt  is  not  obliged,  to  sell  It,  and 
is  bought  by  one  who  desires  to  buy  it,  but 
is  under  no  necessity  of  having  it;  and,  in 
determining  what  the  market  value  of  the 
property  in  controversy  was  immediately  be- 
fore Che  construction  of  the  tracks  complain- 
ed of,  and  the  beginning  of  operations  there- 
over, and  what  the  market  value  of  said 
property  (taking  into  consideration,  not  only 
the  uses  then  immediately  made,  but  also 
such  as  would,  in  reasonable  contemplation, 
likely  be  made  thereof  in  future)  was  im- 
mediately after  the  construction  of  said 
tracks,  and  the  beginning  of  operations  there- 
over, you  will  take  into  consideration  all  of 
the  capabilities  of  the  property,  and  all  of 
the  uses  to  which  it  might  be  applied,  or  for 
which  it  was  adapted  at  the  several  times 
at  which  you  seek  to  ascertain  such  value. 

"(9%)  In  connection  with  the  charges  sub- 
mitted to  you  In  this  case,  in  arriving  at  your 
verdict,  yon  will  take  into  consideration,  not 
only  the  use  of  the  tracks  made  immediately 
after  the  construction  and  operation  there- 
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on  commenced,  bat  all  the  nsea  to  which  the 
said  tracks  have  been  subsequently  put,  and 
whldi,  In  reasonable  contemplation,  will  be 
made  of  said  tracks  and  constmctlons  by  the 
railroad  company  In  the  future,  as  the  plain- 
tiff, In  a  suit  of  this  kind,  Is  entitled  to  only 
one  recovery  for  all  damages  which  have 
accrued  from  the  Immediate  effect  of  the  con- 
struction and  operation,  and  which  will.  In 
reasonable  probability.  In  the  future  accrue. 

"(10)  If  you  believe  from  a  preponderance 
of  the  evidence  that  the  laying  and  construc- 
tion of  the  said  tracks  by  or  near  the  prop- 
erty of  plaintiff,  and  the  operation  of  trains 
thereon,  taking  into  consideration,  not  only 
the  uses  then  Immediately  made,  but  also 
such  as  will.  In  reasonable  contemplation, 
likely  be  made  thereof  In  future,  had  the  ef- 
fect to  reduce  the  value  of  her  property,  so 
that  It  was  worth  less  Immediately  after  such 
construction  and  operation  than  it  was  im- 
mediately before,  to  the  extent  that  it  was 
so  reduced,  you  will  find  your  verdict  in  fa- 
vor of  the  plaintiff. 

"(11)  You  are  Instructed  that,  if  from  the 
evidence  you  find  that  the  plaintiff  has  been 
damaged  by  the  defendant  company  sub- 
stantially as  alleged,  such  damage  to  the 
plaintiff,  If  any  you  find,  cannot  be  offset  by 
any  general  benefits  conferred  by  the  work  of 
the  defendant  which  may  have  Increased  the 
value  of  the  property  In  the  neighborhood 
generally,  and  not  peculiarly  to  the  plain- 
tiff, If  such  benefit  you  find  there  was;  but 
you  can  offset  suoh  damage,  if  any,  only  by 
such  benefits,  if  any  yon  find  there  were,  as 
were  specially  conferred  or  added  to  the 
value  of  plaintiff's  property  by  the  construc- 
tion and  uses  complained  of  in  which  the 
general  public  did  not  participate. 

"(12)  Whether  the  defendant  company  will 
or  will  not  or  may  or  may  not  put  In  switches 
to  the  property  at  any  future  time  rests  en- 
tirely within  its  option,  and  you  will  give  to 
that  question  only  such  measure  of  consider- 
ation, in  passing  upon  the  question  of  pres- 
ent damages  or  future  reduction  In  the  value 
or  future  Increase  in  the  value  of  the  proper- 
ty, as  you  may  consider  it  entitled  to  in  the 
light  of  all  the  evidence  upon  that  subject 

"(13)  If,  guided  by  these  instructions,  you 
find  that  the  value  of  plaintiff's  property  has 
been  reduced  by  the  construction  of  the 
tracks  and  the  operation  of  trains,  as  alleged, 
you  will  find  for  her,  and  assess  her  damages 
at  the  amount  of  such  reduction. 

"(14)  On  the  other  hand,  If,  excluding  the 
general  increase  In  values  in  that  community. 
If  such  you  find,  the  plaintiff's  property  has 
not  been  decreased  in  value  by  the  construc- 
tion of  said  tracks,  and  the  operation  of 
trains  thereon,  you  will  find  for  the  defend- 
ant" 

By  several  assignments  of  error  appellant 
vigorously  assails  paragraphs  8^,  9%,  and 
12  of  the  court's  charge,  which  for  conven- 
ience we  will  group  here: 


"(8^)  In  this  suit  plaintiff  snes  to  recover 
permanent  damages  to  her  proi>erty,  that  is, 
damages  which  have  flowed  to  her,  or  which 
will  in  the  future  flow  to  her,  from  the  use 
of  the  constmctlons  complained  of  by  her, 
in  a  permanent  way ;  and,  in  arriving  at 
your  verdict  In  this  case,  you  will  not  take 
into  consideration  any  previous  constructions, 
if  any,  except  such  as  you  may  find  from  the 
evidence  to  have  been  permanent" 

"  (9%)  In  connection  with  the  charges  sub- 
mitted to  you  in  this  case,  in  arriving  at  your 
verdict,  you  will  take  into  consideration,  not 
only  the  use  of  the  tracks  immediately  after 
the  construction  and  operation  thereon  com- 
menced, but  all  the  uses  to  which  the  said 
tracks  have  been  subsequently  put,  and 
which,  in  reasonable  contemplation,  will  be 
made  of  said  tracks  and  constructions  by  the 
railroad  company  in  the  future,  as  the  plain- 
tiff, in  a  suit  of  this  kind,  is  entitled  to  only 
one  recovery  for  all  damages  which  have  ac- 
crued from  the  Immediate  effect  of  the  con- 
struction and  operation,  and  which  will.  In 
reasonable  probability,  in  the  future  accrue." 

"(12)  Whether  the  defendant  company  will 
or  will  not  or  may  or  may  not  put  In  switches 
to  the  property  at  any  future  time  rests  en- 
tirely within  its  option,  and  you  will  give  to 
that  question  only  such  measure  of  consid- 
eration. In  passing  upon  the  question  of  pres- 
ent damages  or  future  reduction  in  the  value 
or  future  Increase  in  the  value  of  the  prop- 
erty, as  you  may  consider  It  entitled  to  In 
the  light  of  all  the  evidence  upon  that  sub- 
ject." 

[1]  The  measure  of  damages  for  a  perma- 
nent Injury  to  land  caused  by  the  construc- 
tion and  operation  of  a  railroad  in  close 
proximity  to  it  Is  the  difference  between  the 
market  value  Immediately  before  the  con- 
structions were  made  and  operations  begun 
and  immediately  afterwards.  This  seems  to 
be  the  well-recognized  rule  in  this  state. 
Railway  v.  Downle,  82  Ter.  383, 17  S.  W.  620 ; 
Express  Co.  v.  Dunn,  81  Tex.  86,  16  S.  W. 
792;  Railway  v.  Helsey,  62  Tex.  S93;  Ball- 
way  V.  Seymour,  63  Tex.  347;  Railway  v. 
Schofield,  72  Tex.  499,  10  S.  W.  676;  RaU- 
way  Co.  V.  Evans,  47  S.  W.  280. 

[2-4]  It  Is  also  the  well-established  rule 
that,  in  a  suit  for  damages  growing  out  of 
permanent  injury  to  real  estate,  but  one  re- 
covery can  be  had  for  the  wrong  Inflicted, 
and  that.  In  arriving  at  the  amount  of  the 
depreciation  caused  by  the  wrong  complained 
of,  while  the  only  measure  of  damages  is  the 
difference  between  the  value  before  and  aft- 
er, It  Is  proper  to  take  Into  consideration  all 
the  elements  entering  Into  the  causes  of  the 
depredation,  which  may  be,  among  other 
things,  the  contemplated  or  probable  addi- 
tional acts  of  the  wrongdoer  with  reference 
to  the  matter  or  thing  which  has  caused  the 
Injury,  Including  the  Increase  of  operations, 
and  any  other  matter  that  enters  Into  the  de- 
preciation of  the  property  immediately  f<rt- 
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lowing  the  act  which  produces  the  I11J1117. 
But,  while  it  l8  true  that  these  elements  may 
ke  looked  to  in  determining  the  amount  of 
the  decrease  in  value  aa  the  result  of  the  act 
complained  of,  the  safest  rule  for  the  guid- 
ance of  the  Jury  is  the  difference  In  the  value 
Just  before  and  Just  after  tlie  doing  of  the 
act  which  produces  the  depreciation.  Thus, 
In  arriving  at  the  damages  sustained,  the 
question  always  Is:  What  is  such  difference? 
The  witnesses  qualified  to  testify  as  to  values 
may  give  their  opinions  as  to  the  difference 
in  value  before  and  after,  and,  in  forming 
their  opinion,  may  take  into  consideration  the 
past  and  present  effect  of  the  construction 
and  operations  and  probable  future  construc- 
tions and  operations,  and  the  effect  thereof 
upon  the  property  damaged,  as  affecting  the 
d^reciatlon  of  the  property  immediately  aft- 
er the  commission  of  the  act  resulting  in  In- 
Jury.  The  theory  is  that  all  such  considera- 
tions have  entered  as  elements  of  deprecia- 
tion at  the  time  the  act  complained  of  is  done, 
and  that,  while  the  Jury  may  take  into  con- 
sideration injuries  which  the  plaintiff  may, 
in  reasonable  probability,  sustain  in  the  fu- 
ture, this  is  allowed  only  as  determining  the 
amount  of  diminution  in  value  Just  after  the 
commission  of  the  act  or  acts  producing  the 
injury.  In  no  case  would  it  be  proper  for 
the  Jury  to  allow,  in  addition  to  the  diminu- 
tion immediately  following  the  act  complain- 
ed of,  damages  that  might  grow  out  of  fur- 
ther acts  or  operations  which  the  plaintiff 
might,  in  reasonable  probability,  sustain  in 
the  future,  where  said  probable  acts  or  op- 
erations had  not  entered  into  the  causes  that 
had  produced  the  diminution  Just  after  the 
commission  of  the  acta  complained  of. 

[B]  When  the  Jury  in  this  ease  allowed 
plaintiff  any  amount  for  the  depreciation  in 
value  of  her  property,  there  was  in  contem- 
plation of  law  included  in  such  allowance  all 
injuries  inflicted  up  to  the  time  of  the  trial, 
as  well  as  aU  injuries  which  might  thereafter 
be  Inflicted.  The  court's  charge  is  reasonably 
susceptible  to  the  construction,  and  the  Jury 
probably  construed  it  to  mean,  that,  in  reach- 
ing their  verdict,  they  should  take  into  con- 
sideration, not  only  the  use  of  the  tracks 
immediately  after  the  construction  and  com- 
mencement of  operations,  but  all  uses  to 
which  they  had  been  put  to  up  to  the  time  of 
the  trial,  and  all  uses  to  which  they  might 
be  put  in  future,  and  that,  inasmuch  as 
plaintiff  was  entitled  to  only  one  re<5overy, 
they  should  allow  her  as  damages,  not  only 
the  amount  of  the  depreciation  caused  by 
the  construction  and  operation,  but  also  such 
further  damages  as  might,  in  reasonable 
probability,  accrue  in  future;  in  other  words, 
they  might  allow  the  plaintiff,  in  addition 
to  the  depreciation,  a  farther  amount,  so  as 
t*  compensate  her  for  damages  which  she 
might  suffer  in  the  future.  To  the  extent 
that  the  charge  is  susceptible  to  this  con- 
struction, it  Is  wrong  and  prejudicial  to 
the  defendant,  for,  when  an  allowance  had 


been  made  to  cover  the  d^redfttlon  In  tbe 
value  of  the  property,  the  same  covered  all 
elements  of  future  damages  and  injuries,  and 
any  amount  that  the  Jury  was  authorized  by 
the  charge  to  award  to  plaintiff  to  coyer 
probable  future  injuries  that  did  not  enter 
aa  an  element  in  fixing  the  amount  of  the 
present  diminution  was  improperly  author- 
ised by  the  charge.  While  the  court  cor- 
rectly instructed  the  Jury  in  the  tenth  para- 
graph of  the  charge  that,  if  the  laying  of  tbe 
tracks  near  the  property  of  appellee,  and 
the  operation  of  the  trains  thereon,  taking 
into  consideration,  not  only  the  uses  then  im- 
mediately made,  but  also  such  as  will,  tn 
reasonable  contemplation,  likely  be  made 
thereof  in  the  future,  had  the  effect  to  se- 
duce the  value  of  the  property,  so  that  It 
was  Worth  less  immediately  after  such  con- 
struction and  operation  than  it  was  imme- 
diately before,  to  the  extent  it  was  reduced 
to  find  a  verdict  in  favor  of  plaintiff,  we 
think  the  giving  of  paragraphs  8%,  9%,  and 
12  was  calculated  to  confuse  and  mislead  the 
Jury,  and  to  lead  them  to  believe  that  they 
could  allow  damages  other  than  the  depreda- 
tion in  the  value  of  the  property,  and  that 
this  probably  accounts  for  the  size  of  tho 
verdict  rendered,  wliich  in  the  amount  award- 
ed seems  clearly  against  the  prepondersnce 
of  the  evidence. 

Appellant's  eighth  assignment  is  predicated 
on  the  refusal  of  the  court  to  give  the  fifth 
special  charge  requested  by  it,  which  is  as 
follows:  "If  you  believe  from  the  evidence 
before  you  that  the  market  value  of  the  prop- 
erty described  in  plaintiff's  petition  for  any 
use  to  which  such  property  might  be  put,  or 
to  which  it  was  adapted,  immediately  after 
the  construction  of  the  tracks  complained  of, 
and  the  beginning  of  operations  thereover, 
was  greater  than  or  equal  to  its  market  vahie 
for  any  use  to  which  it  might  be  put,  or  for 
which  it  was  adapted,  immediately  before  the 
construction  of  said  tracks,  and  the  beginning 
of  operations  thereover,  then  .gnd  in  such 
event  you  will  let  your  verdict  be  in  favor 
of  the  defendant  Houston  Belt  &  Terminal 
Railway  Company." 

[•-9]  The  evidence  raised  the  issue  wheth- 
er the  plaintiff's  property  immediately  after 
the  beginning  of  the  operations  complained 
of  was  enhanced  thereby,  and  was  of  greater 
market  value  for  commercial  purposes  than 
theretofore  for  any  purpose  to  which  it  miglit 
be  put  The  issue  sought  to  be  submitted  by 
the  special  charge  was  not  submitted  by 
the  court  in  its  general  charge  The  charge 
should  have  been  given.  Boyer  v.  Railway, 
97  Tex.  108,  76  S.  W.  441.  Appellee  con- 
tends, in  support  of  the  court's  action  in  re- 
fusing to  give  the  charge,  that  the  same  was 
properly  refused  because  there  was  no  plead- 
ing raising  the  issue  in  the  form  presented  ao 
as  to  require  a  more  definite  submission  than 
was  submitted  in  the  main  charge.  We  over- 
rule tills  contention.  The  defense  was  one 
that  could  have  been  made  under  the  general 
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denial.  Nor  do  we  ajrree  with  appellee  that 
the  charge  requested  was  upon  the  weight 
of  the  evidence,  In  that  It  singled  out  one 
phase  of  the  evidence  for  submission  to  the 
Jury.  Nor  do  we  agree  that  the  special 
charge  was  defective,  as  contended  by  ap- 
pellee, because  It  failed  to  advise  the  Jury 
that,  In  arriving  at  the  market  value  of  the 
property,  they  should  consider  all  the  uses, 
not  only  those  presently  occurring,  but  those 
which  might,  In  reasonable  probability.  In 
the  future  occur  with  reference  to  the  prop- 
erty. This  phase  of  the  case  was  sufficiently 
submitted  In  the  main  charge,  and  It  was 
not  necessary  to  repeat  it  In  the  special 
charge. 

If  the  fifth  special  charge  had  been  given, 
as  we  think  It  ought.  It  would  not  have  been 
necessary  to  give  the  third  and  seventh  spe- 
cial charges,  the  refusal  to  give  which  la 
complained  of  In  the  seventh  and  ninth  as- 
signments. 

[10]  O.  A.  Clark,  an  occupant  of  one  of  ap- 
pellee's houses  Involved  in  this  suit,  while 
testifying,  was  asked  this  question  hy  ap- 
pellant's counsel:  "State  whether  or  not  you 
or  your  family  experienced  any  discomfort 
or  annoyance  from  the  operation  of  these 
trains  there."  Whereupon  the  following  ob- 
jection made  by  appellee's  attorney  was  sus- 
tained :  "The  law  does  not  allow  the  Inquiry  as 
to  whether  an  Individual  experiences  discom- 
fiture or  annoyance,  because.  If  that  were  the 
case,  we  might  bring  one  man  to  say  it  did, 
and  they  would  say  It  didn't,  and  all  the 
time  of  the  court  would  be  consumed  In  con- 
tradictory evidence  of  that  kind;  it  is  a 
question  for  the  Jury  to  determine  whether 
persons  of  ordinary  sensibility  would  ex- 
perience any  Inconvenience  or  not."  If  the 
witness  had  been  permitted,  he  would,  have 
answered  that  he  and  his  family  did  not  ex- 
perience any  discomfiture  or  annoyance  from 
the  operation  of  trains  over  the  tracks  com- 
plained of.  Appellee  alleged  In  her  petition 
that  the  entire  property  had  been  greatly 
damaged  for  the  purpose  of  rentals  to  resi- 
dence tenants;  that  the  construction  and 
maintenance  of  the  railroad  tracks,  and  the 
beds  thereof,  and  the  operation  of  locomo- 
tives, cars,  and  trains  thereover,  had  destroy- 
ed, or  at  least  materially  impaired,  her  prem- 
ises in  the  comfortable  use  and  enjoyment, 
to  an  extent  working  unreasonable  hurt  to 
occupants  as  persons  of  ordinary  taste  and 
sensibilities;  that  said  passing  engines,  cars, 
and  trains  greatly  Interfere  with  conversation 
on  the  premises,  and  work  discomfort  and 
annoyance  to  the  inmates  thereof;  that  the 
passing  locomotives  had  been  emitting  noxious 
and  disagreeable  smoke,  gases,  steam,  coal 
dust,  and  cinders,  which  continually  filled 
the  premises,  and  rendered  same  unfit  for 
any  comfortable  or  healthful  use  or  enjoy- 
ment by  occupants  thereof;  and  that  said 
.  premises  were  subject  to  violent  and  dis- 
agreeable vibration,  so  as  to  render  their 


reasonable   comfortable   enjoyment   bj   any 
occupants  thereof  impossible. 

Under  the  issues  raised  by  the  pleadings 
we  think  the  evidence  was  admissible,  and 
that  the  court  erred  In  rejecting  it.  Daniel 
V.  Railway,  69  S.  W.  108.  We  also  think  that 
the  testimony  of  the  witness  W.  S.  Tate,  wno 
from  1903  to  1912  lived  in  one  of  appellee's 
houses,  as  to  whether  any  of  the  members 
of  his  family  at  any  time  complained  to  him 
of  any  annoyance  or  discomfort  suffered  on 
account  of  the  operation  of  trains  over  the 
tracks  in  question,  was  material  upon  the 
issues  raised  by  the  pleadings,  and  should 
have  been  admitted;  and  the  twelfth  assign- 
ment raising  the  point  is  sustained. 

[11]  While  said  witness  Tate  was  upon  the 
stand,  and  after  he  had  testified  that  in  1912 
he  had  moved  out  of  one  of  the  houses  of 
appellee  involved  in  this  controversy,  and 
that  the  house  thereafter  was  vacant,  he  was 
asked  by  appellant  if  he  knew  why  it  was 
vacant  The  question  was  objected  to  by 
appellee's  counsel,  and  the  objection- sustain- 
ed. Thereafter  the  witness  was  called  by 
appellee's  counsel  and  asked  by  him  why  the 
house  was  vacant,  and  replied,  "Mr.  Curb 
told  me  that  they  wanted  too  much  rent  for 
it."  Whereupon  appellant's  counsel  asked, 
"Did  he  tell  you  why  they  wanted  too  much 
rent  for  it?"  This  question  was  objected  to 
by  appellee,  on  the  ground  that  the  same  was 
immaterial  and  irrelevant,  and  the  objection 
was  sustained.  Had  he  been  permitted  to 
do  so,  he  would  have  answered  that  Mr. 
Curb  stated  to  him  that  appellee  wanted  too 
much  rent  in  view  of  the  bad  repair  of  the 
house. 

We  think  that,  appellee  having  drawn  from 
the  witness  a  part  of  the  conversation  be- 
tween himself  and  Mr.  Curb  as  to  the  rental 
price  of  the  property,  the  court  should  have 
permitted  the  appellant  to  introduce  the  re- 
mainder of  the  conversation  relative  to  the 
same  matter;  and  the  thirteenth  assignment 
of  error  raising  the  point  is  sustained. 

[12]  The  fourteenth  assignment  complain- 
ing of  the  action  of  the  court  in  sustaining 
objections  to  the  testimony  of  the  witness 
Taylor,  if  error,  was  harmless  error,  in  view 
of  the  fact  that  the  substance  of  the  testi- 
mony of  the  witness  was  afterwards  admit- 
ted; and  the  same,  also,  may  be  said  of  the 
acUon  of  the  court  In  refusing  to  permit  the 
introduction  in  evidence  of  the  map  of  the 
city  of  Houston  in  connection  with  the  tes- 
timony of  the  witness  B.  C.  Morgan,  the 
facts  desired  to  be  proved  by  this  evidence 
being  otherwise  fully  shown. 

We  have  examined  all  of  appellant's  as- 
signments, and  are  of  the  opinion  tl»at,  ex- 
cept as  hereinbefore  stated,  none  of  them 
points  out  reversible  error.  For  the  errors 
indicated,  the  Judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 
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HARTFORD  FIRE  IKS.  CO.  ▼.  FIRES. 

(Court  of  CiTil  Appeals  of  Texas.    Dallas. 
April  4,  1914.) 

1.  Costs  (|  231*)— On  Appeai^Recovkbt  or 
MosE  Favobablk  Judgment. 

While  Rev.  St.  1911,  art  2046,  provides 
that  if  the  losing  party  appeals,  and  the  judg- 
ment  in  the  court  above  be  against  him,  but  for 
a  less  amount,  sUch  party  shall  recover  his 
costs  in  the  court  above,  yet,  as  article  2048 
declares  that  the  court  may,  for  good  cause,  to 
be  stated  on  the  record,  adjudge  the  costs  other- 
wise, the  county  court  could,  on  appeal  from  the 
justice  court,  adjudge  all  the  costs  to  appellee, 
though  the  judgment  rendered  was  less  than 
that  of  the  justice  court,  where  the  difference  in 
amount  was  due  to  a  miscalculation  of  interest 
by  the  justice,  and  the  error  was  not  called  to 
his  attention. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
D^  H  847.  852.  853,  856,  87^-875;  Dec.  Dig. 

2.  INBCRAROS  (I  607*)— PouoT  —  Coifsnuo- 
TION  —  Pbopxbtt  Cotxbeb  bt  Insubahob 

AOAiitsT  Fibs. 

An  insurance  poU«nr,  indemnifying  against 
loss  of  rents  caused  by  ore  or  lightning,  actually 
sustained  on  rented  premises,  for  aneh  period 
as  may  be  reasonably  necessary  to  restore  the 
premises  to  the  same  tenantable  condition  as  be- 
fore the  fire,  covers  the  period  needed  to  place 
the  contract  for  repairs,  and  was  not  limited 
to  the  time  actually  spent  in  the  making  of  the 
repairs. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1283;   Dec.  Dig.  i  507.*] 

8.  INSUBANCE  (S  669*)— Action  on  Pouct— 

iNSTBUCnONS. 

In  an  action  upon  an  insurance  policy,  in- 
demnifjring  against  the  loss  of  rents  on  premises 
for  such  period  as  was  reasonably  necessary  to 
restore  the  premises  to  the  same  tenantable  con- 
dition as  before  the  fire,  the  evidence  being  un- 
disputed that  from  tbe  date  of  the  fire  to  the 
restoration  of  the  building  the  rents  were  $175, 
the  insurance  company  contesting  alone  the 
amount  of  recovery,  the  court  properly  charged 
that  if  the  time  actually  spent  was  no  more 
than  was  reasonably  necessary,  they  should  find 
for  the  insured  for  the  sum  of  $175. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1556,  1771-1784;  Dec.  Dig.  I 
669.'] 

4.  iNstJBANCE  (8  666')- Action  upon  Policy 

— SUFFICKBNOY  01'  EVIDENCE. 

In  an  action  ui>on  an  insurance  policy 
Indemnifying  insured  against  the  loss  of  rents 
on  property  for  the  period  reasonably  necessary 
to  restore  the  property  to  the  same  tenantable 
condition  as  before  the  fire,  evidence  held  to 
sustain  a  finding  that  the  time  consumed  was 
reasonably  necessary  to  restore  the  building. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1556,  1707-1728;  Dec  Dig.  i 
665.*J 

Error  to  Dallas  County  Conrt;  W.  F. 
Whltehnrst,  Judge. 

Action  by  h.  A.  Pires  against  tbe  Hartford 
Fire  Insarance  Company.  From  a  jndgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Wm.  Thompson  and  Will.  0.  Thompson, 
both  of  Dallas,  for  plaintiff  In  error.  Cock- 
rell,  Gray  &  McBride,  of  Dallas,  for  defend- 
ant In  error. 


TAI/BOT,  J.  L.  A.  Plres,  defendant  In  er- 
ror, brought  this  suit  In  the  justice  court  of 
Dallas  county,  Tex.,  against  the  Hartford 
Fire  Insarance  Company,  plaintiff  in  error, 
to  recover  the  sum  of  $175,  with  Interest, 
claimed  to  he  due  on  an  insurance  policy 
Issued  by  the  said  insurance  company,  where- 
by said  company  insured  the  said  Plres 
against  loss  by  fire  of  the  rents  of  his  build- 
ing situated  in  the  city  of  Abilene,  Tex, 
Judgment  having  been  rendered  in  favor  of 
tbe  idaintlff,  Plres,  in  the  Justice  court,  the 
Insurance  company  appealed  to  the  county 
court  at  law,  and.  Judgment  being  again  ren- 
dered for  Piles  In  that  court,  the  Insurance 
company  sued  out  a  writ  of  error  to  this 
court. 

[1]  It  is  first  assigned  that  the  county 
court  erred  In  refusing,  upon  motion  of  the 
insurance  company,  made  at  the  conclusion 
of  the  evidence,  to  tax  the  costs  of  that  court 
against  the  plalntifT,  Plres.  The  ctwtention 
Is  baaed  upon  the  fact,  as  we  understand  It, 
that  the  Judgment  as  entered  In  the  Justice 
court  was  for  about  $6  more  than  the  plaln- 
tur,  Plres,  recovered  In  tbe  county  court 
We  think  the  action  of  the  coun^  court 
should  not  be  disturbed.  The  record  dis- 
closes that  tbe  trial  judge,  upon  a  hearing, 
concluded  that  the  judgment  actually  ren- 
dered In  the  Justice  court  was  for  the  prin- 
cipal and  Interest  sued  for  by  tbe  plaintiff, 
Plres,  and  that  through  Inadvertence  tbe 
Judgment  was  written  to  bear  Interest  from 
AprU  20, 1012,  instead  of  November  20,  1912, 
and  that  as  no  motion  for  a  new  trial  was 
filed  by  tbe  defendant  Insurance  company  in 
the  Justice  court,  nor  attention  otherwise 
called  to  tbe  error  until  upon  trial  of  tbe 
case  in  the  county  court,  all  costs  should 
be  taxed  against  tbe  Insurance  company. 
While  article  2046  of  the  Revised  Statutes 
of  1911  provides  that  in  cases  of  appeal 
taken  by  the  party  against  whom  tbe  Judg- 
ment was  rendered  In  the  court  below,  If  tbe 
Judgment  of  the  court  above  be  against  him, 
but  for  a  less  amount,  such  party  shall  re- 
cover the  costs  of  the  court  above,  but  shall 
be  adjudged  to  pay  the  costs  of  tiie  court  be- 
low, etc.,  yet  article  2048  of  said  statute 
declares:  "The  court  may,  for  good  cause, 
to  be  stated  on  the  record,  adjudge  the  costs 
otherwise  than  as  provided  in  tbe  preceding 
articles  of  this  chapter."  The  Judgment  of 
the  county  court  recites  that,  "it  appearing 
to  the  court  upon  hearing  t^t  good  canse 
exists  for  taxing  all  costs,  both  in  the  county 
court  and  Justice  court  against  the  defend- 
ant," it  is  ordered  that  all  costs  be  charged 
against  the  defendant,  and  under  the  last 
article  of  tbe  statute  above  quoted  the  coun- 
ty court  had  authority  to  so  charge  the  costs 
in  this  case.  Railway  Oo.  v.  Whe^er,  99 
Tex.  428,  90  S.  W.  481;  RaUway  Oo.  v. 
Mllllron,  63  Tex.  Civ.  App.  326,  116  8.  W. 
655. 
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[2]  The  other  assignments  of  error  com- 
plain of  the  court's  charge  to  the  Jury,  of 
the  refusal  to  give  certain  special  charges 
requested  by  the  Insurance  company,  and 
that  the  verdict  and  Judgment  are  contrary 
to  the  law  and  the  evidence.  We  are  of  opin- 
ion that  neither  of  these  assignments  is  well 
taken.  The  policy  of  Insurance  provided : 
"The  Intent  of  this  insurance  Is  to  make 
good  the  loss  of  rents  caused  by  fire  or  light- 
ning actually  sustained  by  the  insured  on  oc- 
cupied or  rented  portions  of  the  premises 
which  have  become  untenantable  for  and 
during  BDch  period  as  may  be  necessary  to 
restore  the  premises  to  the  same  tenantable 
condition  as  before  the  flre" — and  the  sole 
or  controlling  question  in  the  case  was 
whether  the  plaintiff,  Fires,  had  consumed 
more  time  tlian  was  reasonably  necessary 
in  repairing  and  patting  his  building  back  in- 
to tenantable  condition.  The  time  so  con- 
sumed was  about  two  months  and  a  half, 
and  the  contention  of  the  insurance  com- 
pany was  and  is  that  "the  undisputed  evi- 
dence showed  that  a  period  of  approximate- 
ly 36  days  was  the  time  necessary  to  restore 
the  building  to  its  former  condition."  The 
court's  charge  correctly  instructed  the  Jury 
as  to  the  measure  of  the  plalntifiTs  damages, 
and  fairly  submitted  the  controverted  issue 
in  the  case  for  their  determination.  The 
special  charge  asked  by  the  insurance  com- 
pany, to. the  effect  that  the  plaintiff  could 
not  recover  for  the  time  lost  in  the  placing 
of  the  contract  for  repairs  of  the  building 
described  In  the  policy  of  Insurance  sued 
upon,  was  properly  refused.  The  evidence 
shows  that  a  few  days'  time  was  reasonably 
necessary  for  the  plaintiff,  Plres,  to  ascer- 
tain the  extent  of  the  damage  to  his  build- 
ing, and  to  procure  bids  from  persons  who 
would  repair  it  For  rents  lost  during  such 
necessary  time  he  was  entitled  to  recover 
under  the  policy  sued  on,  a  right  which 
would  have  been  denied  him  had  the  special 
charge  in  question  been  given.  The  effect  of 
this  charge  was  to  tell  the  Jury  that,  under 
the  terms  of  the  policy  issued  to  the  plain- 
tiff, Fires,  to  indemnify  him  against  the  loss 
of  rents  for  the  time  reasonably  necessary 
to  restore  his  building  to  the  same  tenant- 
able  condition  as  before  the  flre,  he  could 
only  recover  for  the  time  that  would  actual- 
ly be  necessary  to  put  the  lumber  and  other 
material  into  place.  This  is  not  a  fair  and 
reasonable  construction  of  the  insurance 
contract  It  was  evidently  in  contemplation 
of  the  parties  to  the  contract  when  it  was 
made,  that  in  the  event  the  building  was  de- 
stroyed or  materially  damaged  by  flre,  some 
period  of  time  would  necessarily  have  been 
consumed  In  ascertaining  the  extent  of  the 
damage  to  the  building,  the  work  and  ma- 
terial necessary  to  repair  it  and  the  prices 
tp  be  charged  therefor,  etc.,  and  the  con- 
tract should  be  construed  as  covering  such 
time. 

[I]  Nor  did  the  court  err  in  that  portion 


of  the  general  charge  complained  of  in  the 
third  assignment  of  error.  As  said  by  coun- 
sel for  the  defendant  in  error,  the  evidence 
being  undisputed  that  for  the  actual  time 
between  the  date  of  the  flre  and  the  date  the 
building  was  flnlshed,  the  rents  would  be 
$175,  and  the  insurance  company  contesting 
alone  the  amount  of  recovery,  it  was  proper 
for  the  court  to  tell  the  jury,  as  in  effect  he 
did,  that  if  the  actual  time  consumed  in  re- 
pairing the  building  was  no  more  time  than 
was  necessary  to  restore  it  to  its  former  ten- 
antable condition,  they  should  find  for  plain- 
tiff. Fires,  the  sum  of  $176. 

[4]  The  contention  that  the  verdict  and 
Judgment  is  contrary  to  the  law  and  the  evi- 
dence is  not  well  founded.  The  evidence, 
which  we  shall  not  undertake  to  detail,  is 
sufficient  to  support  the  verdict  and  Judg- 
ment It  is,  in  substance^  that  the  flre  oc- 
curred on  December  6,  1911;  that  shortly 
thereafter  the  plaintiff,  Fires,  who  lived  in 
the  city  of  Dallas,  Tex.,  sent  a  representa- 
tive to  Abilene,  where  the  building  burned 
was  situated,  who  made  a  contract  with  a 
carpenter  and  builder  to  repair  the  building; 
that  an  Investigation  disclosed  that  extra 
long  Joists  would  be  necessary  in  repairing 
the  building,  which  could  not  be  obtained  in 
Abilene;  that  an  order  was  promptly  made 
for  such  Joists,  but  that  they  did  not  arrive 
in  Abilene  until  some  time  in  January,  accord- 
ing to  one  witness,  January  23,  1912;  that 
these  Joists  had  to  be  shipped  from  some 
mill  in  East  Texas,  and  that  a  reasonable 
time  in  which  to  get  them  to  Abilene  was 
from  four  to  six  weeks;  that  before  their 
arrival  the  debris  was  cleaned  away,  and 
everything  in  readiness  to  proceed  with  the 
restoration  of  the  building  when  the  Joists 
did  arrive;  that  the  work  did  then  proceed, 
and  the  building  was  finally  completed  on 
February  13,  1012.  It  appears  that  no  effort 
was  made  to  remove  the  debris  until  in  the 
early  part  of  Januaiy,  1912,  but  no  time  was 
lost  on  this  account  since  the  Joists  which 
could  not  be  liad  in  Abilene,  and  without 
which  the  work  of  repairing  the  building 
could  not  proceed,  were  not  on  hand  until 
after  the  dSbris  was  cleared  away.  Mr.  Bish- 
op, the  contractor,  testified,  without  con- 
tradiction, that  there  was  no  delay  except  in 
getting  the  Joists;  and,  while  the  witness 
Curtis  stated  that  provided  the  material 
was  on  hand,  and  excepting  freezing  weath- 
er, a  few  days  of  which  they  had  during  the 
time  the  repairs  were  being  made,  30  days 
was  a  reasonable  time  In  which  to  complete 
the  repairs  on  the  building,  yet  he  further 
stated  that  the  building  could  not  have  been 
completed  without  the  material  (the  Joists) 
which  had  been  ordered,  and  that  if  the  ma- 
terial arrived  oil  January  20, 1912,  the  finish- 
ing of  the  building  by  February  13,  1912, 
"was  very  quick  work." 

The  case  is  distinguishable  In  its  facts 
from  the  cases  dted  by  the  insurance  com- 
Itany,  and  not  ruled  thereby.    Believing  that 
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the  evidence  sapports  the  verdict  and  judg- 
ment; that  the  court's  charge  was  sufSdent 
to  safeguard  the  rights  of  the  Insurance 
oompanjr — the  Judgment  Is  affirmed. 


MILES  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    March 

25,  1814.    On  Motion  for  Rehearing, 

April  15,  1914.) 

1.  PKRJUBT  (\  33*)— EVIDKNCB. 

A  conviction  of  perjury  cannot  be  suBtained 
on  proof  that  at  other  times  accused,  when  not 
under  oath,  made  statements  contradictory  of 
the  statement  which  is  charged  as  the  perjury. 
[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  H  117-124;    Dec.  Dig.  |  33.*] 

2.  PKBJUBy    (S  33*)— CONVIOTIOK  —  CiBCxm- 
BTANTiAXi  Evidence. 

A  person  may  be  convicted  of  perjury  on 
drcnmstantial  evidence  alone. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  {{  117-124;   Dec.  Dig.  f  33.*] 

8.  Cbixirai.   Law    (§   429*)— Evidbnob— In- 
dictuent. 

In  a  prosecution  for  a  perjury  consisting 
of  defendant's  testimony  in  a  prior  prosecution 
against  him  for  assault  on  J.,  it  was  proper  for 
the  state  to  introduce  the  indictment  against 
defendant  in  such  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijaw,  Cent  Dig.  i|  1018,  1020;  Dec.  Dig.  S 
429.*] 

4.  CsnanAi.  Law  (i  1160*)— Harmless  Ebbob 
— Intboduction  oi-  Evidence. 

In  a  prosecution  for  perjury  consisting  of 
defendant's  testimony  in  a  prior  prosecution 
against  him  for  an  assault  on  J^  he  was  not 
prejudiced  by  the  introduction  in  evidence  of 
the  judgment  in  that  case  showing  his  acquittal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  754,  3088,  3130,  3137-3143; 
Dec  Dig.  1 1160.*] 

5.  Cbimirai.  Law  ({  1160*)— Habmuess  Ebbob 
— ^Intboduction  of  Evidence. 

Reversible  error  is  not  shown  because  of 
evidence  erroneously  admitted  over  objection, 
where  other  testimony  showing  the  same  fact  is 
admitted  without  objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  754,  3088,  3130,  8137-3143; 
Dec.  Dig.  1 1169.*] 

On  Motion  for  Rehearing. 

a.  Cbiminai.  Law   (|  1038*)— Inbtbitctior— 

OmssioNB. 

Failure  of  the  court  to  define  a  credible 
witness  was  not  error,  where  no  objection  was 
made  to  the  court's  charge  at  the  trial,  and  no 
special  instruction  on  the  subject  was  requested. 

nsa.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2646;   Dec  big.  |  103a*] 

7.  Pebjtjby  (8  16*)— FoBittB  Jkopabdt— Iden- 
tity OF  Offenses. 

Where  accused  was  indicted  for  assault 
-with  intent  to  murder  J.,  alleged  to  have  been 
committed  June  13,  1912,  and,  on  the  trial  of 
that  offense  held  September  17th  following,  will- 
fnlly  and  falsely  testified  that  he  did  not  shoot 
or  assault  J.,  his  acquittal  on  the  ctiarge  of  as- 
sault did  not  constitute  former  Jeopardy  so  as 
to  preclude  his  subsequent  trial  and  conviction 
for  perjury  committed  in  the  assault  case. 

[Ed.  Note— For  other  cases,  see  Perjury,  Cent 
Dig.  I  62;   Dec.  Dig.  I  15.*] 


Appeal  from  'District  Court,  RocKwall 
County;   Kenneth  Foree,  Judge. 

Haywood  Miles  was  convicted  of  perjury, 
and  he  appeals.    Affirmed. 

T.  B.  Rldgell,  of  Rockwall,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  perjury,  and  his  punishment  as- 
sessed at  the  lowest  prescribed  by  law. 

On  or  about  June  13,  1912,  at  night,  one 
America  Jones  was  shot,  while  she  was  in 
her  residence  on  a  bed,  by  some  one  outside 
through  a  window.  Unquestionably  the  as- 
sault upon  her  amounted  to  an  assault  with 
intent  to  murder  by  whomsoever  commit- 
ted. Appellant  was  duly  indicted  soon  there- 
after for  this  oftense  on  her.  The  case  was 
duly  tried  in  the  district  court  of  said  coun- 
ty before  the  court  and  jury.  Appellant,  be- 
ing duly  sworn,  testified  in  that  case  to  the 
effect  that  be  was  not  at  her  house  that 
night,  and  did  not  shoot  nor  assault  her, 
but  that  he  was  at  bis  home  in  Rockwall  at 
the  time.  What  he  swore  was  very  materi- 
al in  the  trial  against  him  for  said  assault 
The  indictment  is  predicated  upon  his  said 
testimony,  alleging  that  it  was  willfully  and 
deliberately  false,  and  that  he  knew  it  was 
so  when  he  so  testified. 

The  indictment  in  this  case  is  clearly  suf- 
ficient charging  perjury  against  appellant 
properly  in  accordance  with  the  statute,  and 
the  standard  forms  for  snch  indictment  and 
repeatedly  held  so  by  the  decisions  of  this 
court  P.  O.  arts.  304  et  seq.;  Johnson  v. 
State,  160  S.  W.  965.  It  is  unnecessary  to 
cite  the  many  other  cases  to  the  same  effect 

The  most  material  Question  in  this  case 
which  was  raised  by  appellant  in  various 
ways  and  assigned  in  various  ways  by  many 
of  his  assignments,  which  he  groups,  is  his 
contention  that  the  evidence  does  not  meas- 
ure up  to  the  requirements  of  the  statute 
wherein  article  806,  C.  C.  P.,  requires:  "In 
trials  for  perjury,  no  person  shall  be  convict- 
ed except  upon  the  testimony  of  two  credi- 
ble witnesses,  or  of  one  credible  witness,  cor- 
roborated strongly  by  other  evidence  as  to 
the  falsity  of  the  defendant's  statement,  un- 
der oath,  or  upon  his  own  confession  In 
open  court"  It  becomes  necessary,  there- 
fore, that  we  shall  recite  briefly,  but  sub- 
stantially, the  material  evidence  Introduced 
by  the  state  on  this  point 

Appellant  did  not  testify.  He  Introduced 
no  witness,  nor  other  evidence^  The  state 
alone  introduced  witnesses  and  documentary 
evidence.  It  was  unquestionably  established 
by  the  testimony  of  several  witnesses,  who 
were  in  no  way  disputed  or  contradicted,  that 
said  America  Jones  was  assaulted  and  shot, 
as  stated  above;  that  appellant  was  indict- 
ed and  tried  for  this  offense;  and  that  be 
was  duly  sworn  on  that  trial,  and  testified 
substantially  as  alleged  in  the  indictment 
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America  Jones  teGtifled :  That  at  the  time 
she  was  shot  she  was  lying  across  the  bed 
with  her  arm  lying  on  the  knee,  and  resting 
her  head  against  the  breast  of  her  son,  who 
was  sitting  on  the  bed  at  the  time ;  that  she 
was  shot  through  the  hip,  the  ball  passing  en- 
tirely through  her  body ;  that  appellant  was 
at  her  house  the  night  before,  and  objected 
to  the  people  holding  their  lodge  meeting 
upstairs  over  her  house;  that  he  belonged 
to  that  lodge,  and  said  they  had  beat  him 
out  of  his  money,  and  he  wasn't  going  to  let 
them  bold  their  meeting  there;  that  they  had 
to  move;  that,  the  evening  before  she  was 
shot  that  night,  she  told  blm  not  to  come 
down  there  that  night,  bnt  he  said  he  was 
going;  that  she  told  him  she  would  have  the 
city  marshal  there,  and  be  said,  "All  right," 
that  he  wa6  sure  going  to  meet  him  there,  be- 
cause he  was  coming  back. 

H.  T.  Hufllnes  testified  that  he  was  at  said 
lodge  meeting  upstairs  rigtxt  over  where 
America  Jones  was  shot  that  night;  that,  as 
he  was  going  to  the  lodge  that  nlg^t,  he  saw 
appellant  some  15  or  20  steps  from  appel- 
lant's bouse,  towards  America  Jones'  house; 
that  appellant's  house  was  some  300  feet 
from  America  Jones';  that  he  asked  appel- 
lant tf  he  was  going  to  the  lodge,  and  he 
said  he  guessed  not,  and,  upon  his  inquiry, 
he  told  appellant  that  he  (the  witness)  was 
going;  that  this  was  some  15  or  20  minutes 
Just  before  the  shooting;  that,  at  this  time 
he  was  talking  to  him,  appellant  had  some- 
thing in  his  right  hand  down  by  liis  left 
side  which  he,  the  witness,  thought  was  a 
hoe  (this  evidently  was  appellant's  gun). 

By  several  witnesses,  among  them  was  the 
deputy  sheriff  and  the  dty  marshal,  who 
were  called  to  the  scene  of  the  shooting  very 
soon  after  it  occurred,  it  was  shown  that  ap- 
pellant fled,  and,  although  they  hunted  for 
him  at  his  home  all  through  his  house  and 
everywhere  else  they  thought  they  could 
find  him,  they  did  not  find  him,  but  located 
him  some  day  or  two  later  attempting  to 
make  bis  escape,  and  arrested  him.  It  was 
also  shown  by  more  than  two  witnesses  that 
appellant  at  the  time  owned  a  certain  make 
of  gun  ^hich  was  designated.  This  gun  was 
produced  on  the  trial,  identified,  and  intro- 
duced in  evidence  before  the  Jury. 

Joe  EMqua  testified  that,  some  time  the 
next  day  after  America  Jones  was  shot 
the  night  before,  appellant  came  to  his  house 
at  Rowlett,  In  Dallas  county,  where  he  liv- 
ed, and  said  he  was  hungry  and  wanted 
something  to  eat;  that  be  fed  him;  that, 
after  he  got  through  eating,  appellant  told 
him  he  was  in  trouble;  that  he  had  shot  a 
woman  over  In  Rockwall  the  night  before; 
that  he  aimed  to  kill  her,  but  her  daughter 
was  between  him  and  her,  and  he  didn't  get 
a  good  shot  at  her,  bnt  he  aimed  to  shoot 
her  right  through  her  heart,  and  aimed  to 
kill  her;  that  he  shot  her  with  the  gun  he 
then  had  and  showed  to  this  witness.  The 
gun  was  the  one  afterwards  recovered  by  the 


ofHcers,  produced,  Identified,  and  Introduced 
on  the  trial. 

Sam  Macon  testified  that,  the  day  after 
America  Jones  was  shot  the  night  before,  ap- 
pellant came  down  in  the  field  where  he  was 
working,  before  the  officers  got  him ;  that  he 
had  a  gun  with  blm  at  the  time,  and  that 
he  left  the  gun  with  the  witness'  wife,  and 
she  put  it  in  the  house;  that  this  is  the  same 
gun  which  the  ofBcers  afterwards  secured, 
and  was  identified,  introduced  in  evidence, 
etc 

Adam  Carter  testified  that,  shortly  after 
the  shooting  of  America  Jones,  appellant 
came  to  his  house  and  woke  him  up,  tried 
to  borrow  money  from  him  to  get  off  on; 
that  he  wanted  to  go  to  Sulphur  Springs; 
that  said  woman  had  been  shot,  and  be  was 
satisfied  that  he  would  be  charged  with  it, 
and  he  wanted  to  leave;  that,  after  some 
further  talk  with  him,  appellant  admitted 
that  be  had  shot  the  said  woman;  that  he 
Intended  to  kill  her  when  he  shot  her,  but 
her  son  was  in  the  way,  and  he  didn't  want 
to  hurt  him;  that  be  wanted  to  shoot  her 
in  tlie  head,  but  her  son  was  in  the  way,  so 
he  shot  her  where  he  could  see  her;  that  the 
appellant  at  the  time  was  bareheaded  and 
In  his  shirt  sleeves,  and  also  asked  him,  the 
witness,  if  he  had  a  shirt  or  anything  he 
could  give  him;  that  he  looked  like  he  had 
been  traveling  pretty  fast  The  witness  gave 
him  nothing. 

WUl  Walker  testified  that,  shortly  after 
the  shooting  of  America  Jones  that  night,  ap- 
pellant came  down  to  his  house  and  told 
him  he  was  in  trouble  and  asked  him  for 
money;  that,  after  some  further  talk,  be 
said  that  said  woman  was  shot,  and  that  he 
would  be  accused  of  It,  and,  still  talking  on 
further,  he  told  the  witness  that  he  (appel- 
lant) had  shot  her  himself;  that  he  would 
have  shot  her  somewhere  else  if  it  had  not 
been  for  her  son  being  in  the  way;  that  ap- 
pellant was  bareheaded  at  the  time,  and 
wanted  a  bat  The  witness  gave  him  no 
money,  hat,  or  anything  else. 

Dr.  Jackson  testified  that  he  was  called  in 
and  waited  on  America  Jones  the  night  she 
was  shot;  that  be  examined  the  woman's 
wound  at  the  time  and  in  the  bouse  where 
she  was,  and  where  she  had  been  shot  he 
found  a  lead  bullet,  but  he  didn't  know 
whether  that  was  the  lead  ttaat  went  through 
her  or  not 

The  sheriff,  Ed.  HaU,  testlfled  that,  soon 
after  the  shooting  of  said  woman,  he  went 
down  to  her;  that,  after  seeing  the  shot 
woman,  and,  hearing  what  had  occurred,  he 
went  to  appellant's  house  and  searched  for 
him,  bnt  didn't  find  him;  that  he  also,  at  the 
time,  searched  for  appellant's  gun  there,  but 
did  not  find  it;  that  he  then  went  back  to 
the  woman's  house,  and  he  and  the  city  mar- 
shal looked  for  tracks;  they  found  a  track 
across  the  road  from  the  woman's  house  and 
followed  it  75  or  100  yards  with  a  lantern; 
that  it  was  a  man's  track;  that  they  bunted 
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for  appellant,  bnt  did  not  locate  him  untU 
the  tUrd  day  after  the  shootUig;  that  he  final- 
ly located  him  by  telepbonlng  around;  that 
he  afterwards  located  appellant's  gun  at  said 
witness  Macon's  house,  and  had  his  deputy 
to  get  and  bring  the  gun  In;  that  be  also 
found  three  shells  with  the  gun;  that  it  was 
Miles'   gun. 

The  dty  marshal,  WUliams,  testified  that 
the  next  morning  after  the  shooting,  where 
they  had  found  the  tracks  the  night  before, 
he  found  an  empty  shell  to  the  character  of 
said  gun  belonging  to  api)ellant ;  that  he  had, 
befbre  this  shooting,  seen  the  gun  at  appel- 
lant's house,  but  he  and  the  deputy  sheriff 
Gonldn't  flatd  It  there  the  night  before,  when 
th^  were  searching  for  appellant  and  said 
gun;  that  the  tracks  that  he  followed  through 
said  oomfleld  went  right  straight  from  Amer- 
ica Jones'  house  down  towards  where  said 
witness  Carter  lived.  This  wltntes  told  of 
the  location  of  said  America  Jones'  house 
from  the  places  where  they  saw  these  tracks, 
fixing  the  location  of  her  house  across  the 
road  and  about  75  or  100  yards  from  where 
they  found  these  tracks  gc^g  from  the  di- 
rection of  her  house. 

Some,  bnt  not  all,  of  the  witnesses  who 
testified  on  this  trial  testified  on  the  trial 
of  appellant  for  said  assault  upon  America 
Jones. 

[1  ]  It  is  well  settled  in  this  state  by  several 
decisions  that  a  conviction  for  perjury  can- 
Jiot  be  sustained  upon  proof  that  at  other 
times  the  accused,  when  not  under  oath, 
made  statements  contradictory  of  the  alleg- 
ed false  statement  which  1b  charged  to  con- 
stitute the  perjury.  Appellant  cites  several 
cases  to  this  effect,  among  them  Brooks  v. 
State,  28  Tex.  App.  582,  16  S.  W.  542.  This 
case  does  not  come  within  that  line  of  au- 
thorities, becanse  much  other  evidence  In 
addition  to  appellant's  said  statements  was 
Introduced  which  tended  to  show,  and  did 
show,  that  in  coimecUon  with  said  statements 
to  several  witnesses,  as  shown  above,  that 
his  testimony  given  on  the  trial  of  said  as- 
sault case  was  false  and  untrue. 

[2]  In  discussing  whether  or  not  an  accus- 
ed can  be  convicted  on  circumstantial  evi- 
dence alone,  and  what  was  circumstantial 
evidence,  this  court,  through  Judge  Hurt,  in 
Maines  v.  State,  26  Tex.  App.  22,  9  S.  W.  S3, 
said :  "Now  there  may  be  evidence  technical- 
ly circumstantial  which  would  be  amply  suf- 
ficient under  our  Code  to  establish  perjury. 
I^t  us  illustrate :  B.  is  on  trial  for  the  mur- 
der of  A.  C.  swears  that  he  was,  at  a  cer- 
tain time,  at  a  certain  place  in  Travis  coun- 
ty, Tex.;  that  B.  and  A.  were  present  at  that 
time  and  place,  and  that  no  other  person 
was  present;  that  he  saw  B.  shoot  and  kill 
A.,  giving  the  drcumstancea  B.  is  convicted 
and  executed.  Subsequent  facts  lead  to  the 
conclusion  that  C.  perjured  himself,  and  he  is 
indicted  for  that  offense.  Upon  the  trial  it  is 
evident  that  the  prosecution  cannpt  adduce 


direct  evidence  against  C,  bnt  by  one  or  more 
witnesses  it  can  be  shown  that  he  was,  at  the 
time  of  the  homicide,  and  on  the  day  of  the 
homicide  specified  by  him,  in  the  city  of  New 
York.  Now,  technically  speaking,  this  would 
be  circumstantial  evidence,  but  of  such  char- 
acter as  to  be  virtually  positive  or  direct 
evidence.  There  would  be  no  room  for  in- 
ferences or  presumptions;  for,  if  the  Jury  be- 
lieved the  witnesses,  guilt  would  result  with- 
out any  process  of  reasoning  or  presump- 
tions." The  character  Of  proof  in  this  case 
by  the  various  witnesses,  we  think,  Is  clearly 
within  that  class  of  evidence  designated  by 
Judge  Hurt  above,  and  that,  taken  altogether, 
it  was  amply  sufficient,  under  said  article 
806,  C.  0.  P.,  to  authorize  and  require  ap- 
pellant's conviction  In  this  case. 

[S]  It  was  proper  for  the  state  to  introduce 
the  indictment  against  appellant  in  said  case 
of  assault  upon  said  woman. 

[4]  While  it  may  be  unnecessary.  It  was 
certainly  no  error  prejudicial  to  appellant, 
to  introduce  the  Judgment  In  that  case,  show- 
ing that  he  was  acquitted  therein.  This  was 
to  his  advantage.  Instead  of  against  him.  It 
is  not  like  that  character  of  case  where  an 
accused  was  convicted,  and  the  Judgment 
showing  his  conviction  in  the  previous  case 
was  Introduced.  But,  even  if  error  In  this 
case,  the  fact  that  appellant  was  acquitted 
in  that  case  was  expressly  proved  by  appel- 
lant In  the  cross-examination  of  the  state's 
witness  Hall,  the  sheriff,  who,  at  appellant's 
instance,  testified  expressly :  "He  [appellant] 
was  acquitted  in  that  case.'^  In  addition  to 
this,  the  state  proved  the  same  thing  by 
the  former  county  attorney,  Austin,  without 
any  objection  whatever  by  appellant  Mr. 
Austin  testified:  "The  Jury  turned  Hay- 
wood Miles  loose  on  that  charge." 

[f  ]  It  Is  well  settled  that,  when  other  tes- 
timony is  introduced  without  objection,  show- 
ing the  same  thing,  no  reversible  error  is 
presented  because  the  same  proof  was  made 
by  others  over  objections.  Wagner  v.  State, 
53  Tex.  Cr.  R.  307,  109  S.  W.  169,  and  cases 
cited.  This  court,  through  Judge  Kamsey, 
in  that  case  said:  "It  is  well  settled  in  this 
state  that  the  erroneous  admission  of  tes- 
timony is  not  cause  for  reversal,  if  the  same 
fact  Is  proven  by  other  testimony  not  object- 
ed to" — citing  many  cases.  It  la  useless  to 
cite  the  many  cases  decided  by  this  court 
since  then.  So  that,  not  only  because  appel- 
lant proved  the  same  thing  first  which  was 
the  first  testimony  on  the  subject,  as  well  as 
the  state  afterward  proving  It  without  ob- 
jection, and  that  it  was  to  appellant's  inter- 
est and  benefit  to  show  this,  and  not  against 
him,  no  error  whatever  is  shown  because  of 
the  introduction  of  said  Judgment. 

The  court  sufilcienUy,  by  the  terms  of  his 
charge,  defined  "willfully."  Johnson  v.  State, 
160  S.  W.  866,  and  cases  there  cited  and 
quoted  on  the  point. 

The  Judgment  is  affirmed. 
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On  Motion  for  Rehearing. 

Appellant  contends  that  the  original  opin- 
ion herein  holds,  In  effect,  that  a  person  may 
be  convicted  of  perjury  on  circumstantial  evi- 
dence alone.  This  Is  true.  If  there  Is  any 
uncertainty  that  the  original  opinion  does  not 
so  hold,  we  now  expressly  do  so  hold.  This 
doctrine  has  been  expressly  and  repeatedly 
so  held  by  this  court. 

In  Plummer  v.  State,  35  Tex.  Cr.  R.  204, 
33  S.  W.  228,  this  court,  through  Judge  Hurt, 
said:  "These  requested  charges  are  based 
upon  the  proposition  that  perjury  cannot  be 
proved  by  circumstantial  evidence,  and  that 
there  must  be  at  least  one  credible  witness, 
corroborated  as  the  law  requires,  swearing 
positively  to  the  statement  assigned  for  per- 
jury. The  statute— Code  Crlm.  Proc.  art.  806 
(746)  (786)— requires  that  the  falsity  of  the 
statement  be  established  by  the  testimony  of 
two  credible  witnesses,  or  by  one  credible 
witness  strongly  corroborated.  We  hold  that 
the  falsity  of  the  statement  can  be  establish- 
ed by  circumstantial  evidence,  but  this  must 
be  done  by  the  testimony  of  at  least  two 
credible  witnesses,  or  by  one  credible  witness 
strongly  corroborated,  as  the  law  requires. 
In  all  criminal  cases  the  guilt  of  the  accused 
can  be  established  by  circumstantial  evi- 
dence. Why  cannot  the  falsity  of  a  state- 
ment In  a  perjury  case  be  established  by  the 
same  character  of  evidence?  The  difference 
between  other  cases  and  perjury  cases  Is  this: 
While  one  witness  may  be  sufficient  to  estab- 
lish the  guilt  of  the  accused  In  other  cases, 
the  law  requires  two  credible  witnesses,  or 
one  credible  witness  strongly  corroborated,  In 
perjury  cases.  It  Is  not  the  character  of 
the  proof  that  Is  contemplated  by  the  stat- 
ute, but  the  number  and,  character  of  the  wit- 
nesses." 

In  Beach  v.  State,  32  Tex.  Cr.  R.  253,  22 
S.  W.  977,  this  court,  through  Judge  Simkins, 
held:  "But  counsel  Insist  that  one  can- 
not be  convicted  of  perjury  upon  circumstan- 
tial evidence  in  Texas,  because  the  Code  de- 
clares that,  'In  trials  of  perjury,  no  person 
shall  be  convicted  except  upon  the  testimony 
of  two  credible  witnesses,  or  upon  the  testi- 
mony of  one  credible  witness  corroborated 
strongly  by  other  evidence  as  to  the  falsity  of 
defendant's  statement  made  under  oath,  or 
upon  his  own  confession  In  open  court.' 
Code  Crlm.  Proc.  art  806  (746).  It  was  de- 
cided by  this  court  that,  in  order  to  convict 
of  perjury,  it  is  not  required  In  every  case 
that  the  two  witnesses  must  swear  directly 
adversely  to  the  fact  or  facts  sworn  to  by 
the  defendant,  but  It  Is  sufficient  when  the 
facts  sworn  to  by  said  witnesses,  If  true,  con- 
clusively demonstrate  defendant's  guilt. 
Thus,  if  the  facts  so  sworn  to,  if  true,  show 
that  defendant  must  have  been  ignorant  of 
the  matter  about  which  he  swore,  it  is  suf- 
ficient to  sustain  a  conviction  (Malnes'  Cdse, 
26  Tex.  App.  22  [9  S.  W.  51]);  or  when  the 
facts  testified  to  by  said  witnesses  conclusive- 


ly show  as  true  that  defendant  swore  con- 
trary to  what  he  necessarily  knew  to  be  the 
truth  (United  States  r.  Wood,  14  Pet  430 
[10  L.  Ed.  527];  2  Bish.  Crlm.  Proc,  |  032). 
There  is  ordinarily  no  other  way  of  proving 
the  second  and  third  assignments  of  perjury 
as  'to  delay*  and  'reasonable  expectation  of 
procuring  attendance  of  witness'  except  by 
circumstantial  evidence,  and,  it  perjury  can 
be  assigned  at  all  (of  which  we  have  no 
doubt)  on  these  statements,  they  must  be 
proven  by  facts  conclusively  showing  their 
falsity." 

In  Franklin  v.  State,  38  Tex.  Cr.  R.  848, 
43  S.  W.  86,  this  court  through  Judge  Hen- 
derson, said:  "Appellant  contends  that  the 
proof  was  of  a  purely  circumstantial  <Shar- 
acter,  and  that  under  our  statute,  a  convic- 
tion of  perjury  cannot  be  had  on  circum- 
stantial evidence  alone,  and  cites  us  to  the 
statute  on  this  subject  (article  786,  Code 
Criminal  Procedure)  and  to  Kemp  v.  State, 
28  Tex.  App.  619  [18  S.  W.  869].  Said  de- 
cision is  a  construction  of  the  article  in 
question  In  accordance  with  the  contention 
of  appellant  Tttla  construction  appears  to 
have  been  overruled  In  Beach  v.  State,  32 
Tex.  Cr.  R.  240  [22  S.  W.  976],  and  Plummer 
V.  State,  35  Tex.  Cr.  R.  202  [33  S.  W.  228]." 
This  doctrine  is  also  approved  by  this  court 
In  Rogers  v.  State,  35  Tex.  Cr.  R.  221,  32 
S.  W.  1044,  and  Maroney  v.  State,  46  Tex. 
<3r.  R.  526,  78  S.  W.  696. 

Appellant  cites  to  the  contrary  Kemp  Vi 
State,  28  Tex.  App.  519,  13  S.  W.  869,  and 
Waters  v.  State,  30  Tex.  App.  289,  17  S.  W. 
411.  It  Is  true,  without  any  discussion,  the 
doctrine  contended  for  by  appellant  was  an- 
nounced in  these  two  cases.  But  as  said  by 
Judge  Henderson  in  the  Franklin  Case, 
supra,  the  Kemp  Case  was  overruled,  and  we 
say  that  in  addition,  the  Waters  Case  was 
also  overruled.  In  order  that  neither  of  these 
cases  may  be  considered  as  establishing  the 
doctrine  that  perjury  cannot  be  proved  by 
circumstantial  evidence  alone,  both-  of  those 
cases  are  here  expressly  again  overruled. 
Appellant  cites,  as  sustaining  his  contention, 
Billingsley  v.  State,  49  Tex.  Cr.  R.  620,  96  S. 
W.  520, 13  Ann.  Cas.  730;  Cleveland  v.  State, 
50  Tex.  Cr.  R.  6,  95  S.  W.  521;  Conant  T. 
State,  51  Tex.  Cr.  R.  610, 103  S.  W.  897;  and 
decisions  of  other  courts.  These  cases  from  ■ 
this  court  dted  by  appellant,  do  not  sus- 
tain his  contention,  and  are  not  contrary  to 
what  we  hold  In  this  case.  We  deem  it  un- 
necessary to  further  discuss  the  question. 

[6]  Appellant  complains  in  this  court  and 
by  his  motion  for  rehearing  of  an  omission 
in  the  court's  charge  to  define  what  is  a  cred- 
ible witness.  This  case  was  tried  after  the 
act  of  April  6,  1013  (Acta  33d  Leg.  c.  188), 
amending  articles  735,  737,  and  743,  and 
adding  article  737a,  had  been  In  force.  No 
objection  was  made  In  the  court  below  to  the 
court's  charge  now  complained  of,'  and  no 
special  instruction  on  the  subject  was  there 
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reqnested;  so  that  It  Is  too  late  to  raise  the 
question  in  this  court,  and,  under  the  law,  as 
It  now  Is  and  was  when  this  case  was  tried, 
we  cannot  review  the  question. 

[7]  The  only  other  contention  he  now  makes 
Is  that,  as  he  was  tried  for  an  assault  with 
intent  to  murder,  and  swore  therein  that  he 
did  not  commit  that  offense,  and  was  acquit- 
ted of  that  offense,  he  cannot  now  be  con- 
victed for  perjury  committed  by  him  in  the 
trial  of  said  cause,  contending  that  he  is 
being  tried  again  for  the  same  offena&  In 
other  words,  he  contends,  as  we  understand 
him,  that  former  Jeopardy  attached.  He 
filed  no  plea  In  the  lower  court  in  any  way 
pleading  former  acquittal.  The  only  way 
such  a  question  was  even  suggested  or  inti- 
mated is  an  unsworn  motion  to  quash  the  in- 
dictment from  which  possibly  he  thinks  such 
suggestion  may  have  been  made.  This  could 
In  no  sense  l>e  considered  a  plea  of  former 
acquittal.  Such  pleas  as  the  statute  requires 
(article  672,  C.  C.  P.)  must  be  In  writing,  and 
(article  673)  thatt  he  verified  by  the  affldavit 
of  the  defendant.  Nothing  of  the  kind  was 
done  In  this  case.  Even  if  it  had  been,  It 
could  not  possibly  be  held  to  l>e  a  good  de- 
fense In  this  case.  The  facts  are:  On  the 
night  of  June  13,  1912,  America  Jones  was 
shot  while  lying  on  her  bed  in  her  house. 
The  shot  was  fired  by  some  one  in  the  dark 
outside  of  her  house,  through  a  window. 
Thereafter  appellant  was  duly  indicted,  charg- 
ed with  that  assault  with  intent  to  murder, 
and  tried  therefor  on  September  17,  1912. 
Be  falsely  swore  In  that  case  that  he  did  not 
shoot  said  America  Jones.  His  testimony  in 
that  case  was  as  in  this,  unquestionably 
shown  to  I>e  wUIfnl  and  deliberate,  and 
knowingly  false.  By  reason,  doubtless,  of 
his  said  false  testimony  in  that  case  he  se- 
cured an  acqulttaL  The  penalty  for  an  as- 
sault with  intent  to  murder  is  confinement 
in  the  penitentiary  for  not  less  than  2  nor 
more  than  15  years.  For  perjury  not  less 
than  2  nor  more  than  10  years.  The  assault 
to  murder  was  committed  on  June  13,  1912. 
The  perjury  was  committed  by  appellant  In 
a  trial  had  In  the  district  court  on  Septem- 
ber 17,  1912.  The  Constitution  and  statute 
are  that  no  man  shall  be  put  in  Jeopardy 
twice  for  the  same  offense.  By  no  stretch  of 
the  Imagination  can  an  assault  with  intent 
to  murder  committed  on  June  13,  1912,  be 
held  to  be  the  same  offense,  or  anything  akin 
to  it,  as  perjury  committed  on  Septnnber  17, 
1912,  even  though  the  perjury  Is  committed 
on  the  trial  of  the  assault  to  murder  case. 
Such  a  doctrine  contended  for  by  appellant 
could  not,  for  one  moment,  be  sanctioned  by 
this  court  as  correct  Here  it  is  established 
without  doubt  and  without  question  that  ap- 
pellant, in  the  dead  hours  of  the  night,  with 
his  gun,  a  deadly  weapon,  crept  up  to  within 
shooting  distance  of  his  intended  victim,  who 
was  lying  upon  her  bed  in  her  own  house, 
and  attempted  to  assassinate  her  by  shooting 


her  through  the  body;  and,  soon  thereafter, 
stated  to  four  or  five  separate  and  distinct 
witnesses  'that  he  had  shot  and  Intended  to 
kill  her,  and  he  fled,  and  attempted  to  make 
his  escape.  Afterwards  he  was  caught  by  the 
ofilcers,  duly  Indicted,  and  tried,  and,  by  his 
perjured  testimony,  secured  an  acquittal  of 
bis  dastardly  assault  to  murder  and  inten- 
tion to  assassinate  his  victim.  Then  to  hold 
that,  because  he  escaped  merited  punishment 
for  his  first  crime,  he  should  go  scot-free 
from  his  crime  of  perjury  would  be  mon- 
strous Indeed.  We  deem  it  unnecessary  tc 
further  discuss  the  two  offenses  to  demon- 
strate that  they  are  not  the  same,  and  by 
no  stretch  of  the  imagination  could  be  con- 
strued to  be  the  same.  See  Branch's  Crim- 
inal Law,  {  898,  and  section  18  of  Judge 
White's  Ann.  C.  O.  P.;  also  the  notes  under 
the  constitutional  provision  in  Harris'  Texas 
Constitntlon,  p.  119  et  seq. 
The  motion  Is  overruled. 


BLACK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

18,  1914.     On  Motion  for  RebearinK, 

AprU  15,  1914.) 

1.  CaiiaNAi,  Law  ({  082*)  —  Suspension  of 
Sentence — Question  for  Juby— Statutobt 
Pbovisions. 

The  act  providing  for  the  suspension  of 
sentence  does  not  apply  to  burglary,  and,  on  a 
trial  for  burglary,  it  is  not  error  to  refuse  to 
submit  to  the  jury  the  question  of  suspension 
of  sentence,  in  case  of  a  conviction. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.  ff  2500,  2501;    Dec.  Dig.  i 

2.  CannNAt.  Law  (i  1159*)— Bvioencb— In- 

STBUCnONS. 

Where,  on  a  trial  for  burglary,  the  undis- 
puted evidence  showed  that  accused  entered, 
in  the  nighttime,  the  private  residence  of  pros- 
ecutor, and  that  if  accused  intended  to  steal, 
he  was  detected  and  arrested  before  accom- 
plishing that  purpose,  and  accused  proved  that 
he  was  so  intoxicated  that  he  did  not  know 
what  he  was  doing,  and  the  court  charged  that, 
if  accused  was  so  intoxicated  that  he  did  not 
have  sufficient  mind  to  form  an  intent,  he  must 
be  acquitted,  and  that,  before  conviction,  the 
jury  must  find  that  he  entered  with  the  intent 
to  steal,  a  conviction  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3074-3083;  Dec  Dig.  f 
1160.*] 

On  Motion  for  Behearing. 

3.  BuBQLABT   ({  41*)  —  Evidence  —  Sum- 

CIENCT. 

Where  one  at  night,  by  stealth,  enters  the 
private  residence  of  another,  with  no  right  to 
do  so  or  legal  excuse,  the  evidence  of  intent 
to  steal,  sumclent  to  support  a  conviction  for 
burglary,  may  be  slight  and  circumstantial,  in 
the  absence  of  anything  to  indicate  that  the 
entry  was  made  with  any  other  intent. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §§  94-103,  109;   Dec  Dig.  t  41.*] 

Appeal  from  District  Court  Houston 
County;    John  S.  Prince,  Judge. 

Handy  Black  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 


•Tot  other  eases  see  same  topic  and  section  NI;mbbr  in  Dec.  Dig.  *  Am.  Dig.  Kej-No.  Series  *  Rep'r  Indexes 
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Madden  ft  Denny,  of  Ciockett,  for  appel- 
lant C.  E.  Lane,  Asst  Atty.  Gen^  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  burglary,  and  his  punish- 
ment assessed  at  five  years'  conflnement  In 
the  penitentiary. 

[1]  Appellant  filed  a  written  request  that 
the  court  submit  to  the  Jury  the  question 
of  suspension  of  his  sentence  in  case  he  was 
found  guilty.  Appellant  was  charged  with 
burglary  of  a  private  residence  at  night,  and 
convicted  of  that  offense.  By  the  terms  of 
the  suspended  act  he  was  not  entitled  to 
have  that  question  submitted  to  the  Jury,  for 
It  provides  that  the  law  shall  not  apply  to 
that  character  of  offense;  therefore  the  court 
did  not  err  in  refusing  to  submit  that  issue 
to  the  Jnry. 

[2]  The  evidence  clearly  shows  that  ap- 
pellant entered  the  private  residence  of  W. 
D.  Granbury  in  the  nighttime,  for  he  was 
detected  by  Mr.  Granbnry  and  arrested  by 
him.  He  does  not  deny  this  fact,  but  says 
be  was  so  drunk  he  did  not  know  what  he 
was  doing,  and  be  Introduced  several  witnes» 
es  to  prove  that  he  was  so  intoxicated  that 
he  did  not  know  what  he  was  doing.  How- 
ever, Mr.  Granbury  and  Mr.  Leaverton  testi- 
fy tiiat,  while  appellant  was  drinking,  he 
had  not  reached  that  state  of  intoxication 
which  rendered  him  incapable  of  knowing 
what  he  was  doing,  thus  making  that  an  is- 
sue of  fact  The  charge  was  that  he  enter- 
ed this  house  with  the  intent  to  commit  the 
crime  of  theft  If  he  intended  to  steal,  he 
was  detected  before  accomplishing  that  pur- 
pose and  arrested.  The  court  among  other 
things,  instructed  the  Jury :  "If  you  believe 
■from  the  evidence  that  the  defendant's  mind 
was  so  much  affected  by  drink  as  to  make 
him  incapable  of  forming  an  intent  when  he 
entered  the  house,  if  he  did  enter  the  house, 
and  that  when  he  so  entered  the  house,  if  he 
did,  he  did  not  at  the  time  of  such  entry, 
if  any,  have  sufficient  mind  or  discretion  to 
form  an  intent,  then  you  will  acquit  the  de- 
fendant" He  Instructed  them  also  that  be- 
fore they  would  be  authorized  to  convict, 
they  must  believe  beyond  a  reasonable  doubt 
he  entered  the  house  with  the  intent  to  com- 
mit the  crime  of  theft  The  Jury  finds  ad- 
versely to  appellant's  contention,  and  we  do 
not  feel  authorized  to  disturb  their  verdict 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[3]  Appellant  has  filed  a  motion  for  re- 
hearing, insisting  that  the  indictment  charg- 
ed that  he  broke  and  entered  the  house  with 
the  intent  to  steal,  and,  as  at  the  time  he 
was  detected  be  bad  stolen  nothing,  the  evi- 
dence is  Insufflcient  The  evidence  discloses 
that  the  kitdien  door  was  broken  in  law, 
tbe  door  being  opened  and  an  entry  made 
ther<>in,  his  tracks  being  found  inside  the 


kitchen,  altliongh  he  was  on  tbe  gallery  when 
Mr.  Granbury  found  him.  But  prior  to  this 
time  appellant  had  been  heard  making  a 
noise  in  the  kitchen  or  in  opening  the  door 
of  the  kitchen.  The  fact  that  he  had  not 
when  detected,  in  fact  stolen  anything  would 
not  entitle  him  to  an  acquittal,  for  when  one 
at  night  by  stealth,  enters  the  private  resi- 
dence of  another,  with  no  right  to  do  so 
and  no  legal  excuse  for  so  doing,  the  evi- 
dence of  intent  to  steal  may  be  slight  and 
circumstantial,  if  there  is  nothing  to  indi- 
cate that  the  entry  was  made  with  any  oth- 
er intent  Alexander  v.  State,  31  Tex.  Cr. 
R.  362,  20  a  W.  756;  Mullens  t.  State,  35 
Tex.  Cr.  R.  149,  82  8.  W.  691;  Smith  v. 
State,  51  Tex.  Cr.  R.  427,  102  S.  W.  406. 
The  motion  for  rehearing  is  overruled. 


McCLART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  1, 
1914.) 

L  Cbimikal  Law  (|  380*)— Evidencb— Chab- 

ACTEK  or  Accused. 

In  a  proBecation  of  a  woman  for  arson, 
evidence  was  not  admissible  that  witness,  who 
roomed  at  accused's  bouse  at  the  time  of  tbe 
fire,  saw  accused  and  a  man  together  in  the 
house,  and  knew  that  they  roomed  together. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  843,  845 ;   Dec.  Dig.  i  380.*] 

2.  Abson  (I  28»)— Admission  or  Evidence. 

Evidence  was  not  admissible,  in  a  prosecu- 
tion for  burning  a  house  in  which  accused  lived, 
that  witness  saw  accused  with  a  certain  dress 
on  which  she  made  since  the  fire,  unless  it  were 
shown  that  the  particular  dress  was  included 
by  accused  in  her  statement  of  loss  from  the 
fire. 

[Ed.  Note. — For  other  cases,  see  Arson,  Cent. 
Dig.  §S  56-61,  63;   Dec  Dig.  {  28.  •] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robt  B.  Seay,  Judge. 

Minnie  McCIary  was  convicted  of  arson, 
and  she  appeals.    Reversed  and  remanded. 

Pierson,  House  ft  Pierson  and  M.  M.  Brooks, 
all  of  Dallas,  for  appellant  'C.  E.  Lane,  Asst. 
Atty.  Gen.,  for  the  State. 

HARPER,  3.  Appellant  was  convicted  ot 
arpon,  and  her  punishment  assessed  at  five 
years'  confinement  in  the  state  penitentiary. 

Tbe  appellant  earnestly  insists  that  the  evi- 
dence will  not  support  the  conviction.  We 
have  read  the  record  carefully,  and,  while  the 
state's  case  depends  wholly  upon  drcum- 
stential  evidence,  yet  we  would  not  feel  au- 
thorized to  disturb  the  verdict  on  this  ground 
of  the  motion. 

However,  in  a  bill  of  exceptions  it  is  shown 
that  the  assistant  connty  attorney,  in  his  clos- 
ing argument  said:  "The  fire  records  of  the 
city  of  Dallas  show  that  there  is  an  average 
of  92  fires  a  month,  and  that  90  per  cent  of 
this  number  arc  illegal  burnings,  75  per  cent 
of  that  number  are  burned  by  the  hands  of 
women,  and  the  only  way  to  prevent  it  or 
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Btap  it  Is  to  convict  this  woman.  The  ques- 
tion Is:  Have  you  the  nerve  to  do  It?"  At- 
tached to  the  bill  la  a  statement  of  Mr.  Gnrtls, 
who  made  the  argument,  and  he  says:  "WhUe 
I  cannot  state  that  I  used  the  exact  lan- 
guage set  out  In  the  bill,  nor  do  I  now  re- 
member Just  what  language  I  did  use,  I  said 
something  about  the  number  of  fires  In  Dal- 
las, and  the  great  majority  were  set  by  wo- 
men, when  Ellis  P.  House,  attorney  for  the 
defendant,  excepted  to  soch  remarks.  There 
teat  no  tettimonv  to  support  tuch  remarkt, 
and,  the  court  having  returned  to  the  bench, 
I  said,  'Your  honor,  I  have  gone  out  of  the 
record,  and  I  am  sorry  of  It,  and  will  not  do 
It  again — ^I  beg  counsel's  pardon.'  The  court 
said,  'Go  ahead  with  your  argument' "  The 
court  shows  he  was  temporarily  ofF  the  bench, 
but,  when  the  controversy  arose,  he  resumed 
his  place,  when  the  assistant  county  attorney 
made  the  apology  as  stated  by  him.  Would 
this  apology  remove  the  evil  of  such  inflam- 
matory remarks?  As  said  by  the  assistant 
county  attorney,  there  was  no  basis  for  such 
remarks  In  the  testimony.  There  was  no 
evidence  as  to  the  number  of  fires  occurring 
in  Dallas,  no  evidence  as  to  the  proportion 
tliat  was  Illegal,  and  no  evidence  as  to  the 
per  cent  of  Illegal  fires  set  by  women.  But, 
if  all  this  were  true,  this  would  be  no  reason 
why  this  defendant  should  be  convicted,  un- 
less she  was  guilty  of  arson  herself.  Taking 
the  apology  Into  consideration,  this  alone 
might  not  present  reversible  error,  as  the 
record  is  presented  to  us;  but  we  do  hope 
that  prosecuting  officers  will  cease  injecting 
new  testimony  into  the  case  In  their  argu- 
ment, and  win  discuss  the  evidence  adduced 
and  the  legitimate  deductions  flowing  there- 
from. We  know  how,  In  the  heat  of  debate, 
one  is  prone  to  forget  himself,  and  we  have 
looked  with  some  leniency  on  such  matters, 
where  one  ia  promptly  stopped  upon  objec- 
tions being  made,  and  the  jury  is  Instructed 
not  to  consider  It;  but  In  this  Instance  no 
such  Instructions  were  given  orally  or  other- 
wise, the  court  perhaps  thinking  the  apology 
of  the  county  attorney  sufficient 

[1]  In  another  bUl  It  is  shown  that  Mrs. 
Slaughter  testified:  "I  have  known  of  Mrs. 
McGlary  for  about  two  years.  I  roomed  with 
ber  about  a  month  or  five  weeks.  I  moved 
there  about  the  last  of  February,  and  I  think 
I  moved  away  somewhere  about  the  1st  of 
April,  I  think,  the  best  I  can  remember.  I 
was  not  there  during  the  fire ;  I  moved  away 
about  the  1st  of  April.  They  had  a  fire,  I 
believe,  in  July.  I  roomed  upstairs,  too.  I 
bad  my  two  daughters  there.  I  was  a  widow, 
but  am  not  now.  Mr.  Mills'  room  was  right 
next  to  mine,  upstairs.  I  guess  they  roomed 
together;  I  Just  suppose — ^I  know  they  did. 
I  saw  them  together.  I  heard  her  go  to  his 
room  at  night  I  don't  know  a  thing  on  earth 
about  the  fire.  Tbftt's  all  I  know  about  the 
case."    It  Is  true  that  Mr.  Mills  was  also  In- 


dicted, charged  with  this  offense,  and  the 
court  submits  the  law  of  principals — that  all 
persons  present  who  participate  In  the  offense 
would  be  guilty,  and  the  record  would  suggest 
that,  If  one  was  guilty  of  the  offense,  per- 
haps the  other  was  also  guilty,  as  It  Is  shown 
they  left  the  house  a  short  time  before  the 
fire,  yet  we  do  not  understand  that.  If  they 
were-  guilty  of  a  criminal  liaison  in  March 
prior  to  the  fire,  this  would  tend  to  show 
that  Mrs.  McGlary  was  guilty  of  arson  In 
July.  She  may  be  an  Immoral  woman,  as 
Mrs.  Slaughter's  testimony  would  suggest; 
but  this  would  not  be  an  admissible  circum- 
stance to  show  she  was  guilty  of  arson  when 
she  did  not  testlfjr  In  the  case. 

[2]  In  another  bill  It  Is  shown  that  Mrs. 
Wright  testified  to  seeing  Mrs.  McCaary  with 
a  certain  messallne  dress  on  that  she  made 
^ce  the  fire.  Appellant  objected  to  this 
testimony,  on  the  ground  that  there  was  no 
testimony  that  Mrs.  McGlary  bad  testified  In 
her  examination  by  the  Insurance  adjuster 
that  this  dress  was  burned,  or  that  she  ren- 
dered it  In  her  claim  for  damages  made  to 
the  insurance  company.  The  record  is  not 
very  clear  on  this  issue,  and  on  another  trial, 
If  It  is  not  shown  that  this  was  one  of  the 
dresses  which  she  Included  in  her  loss  state- 
ment, this  part  of  Mrs.  Wright's  testimony 
should  not  be  admitted. 

In  another  bill  it  is  shown  that,  when  the 
prosecuting  attorney  offered  certain  docu- 
mentary evidence — ^proof  of  loss,  and  testi- 
mony adduced  thereon  by  the  adjuster,  etc. 
— the  defendant's  attorney  objected  thereto 
on  various  grounds.  The  court  said,  "You 
have  got  to  establish  that  better  than  this," 
when  the  prosecuting  officer  said,  "I  will 
establish  it  by  Mr.  Mills ;"  and  on  tills  prom- 
ise the  court  admitted  the  testimony,  yet  the 
record  discloses  Mr.  Mills  was  not  called 
as  a  witness  nor  any  one  else  to  prove  these 
facts.  This  documentary  evidence  Is  all  ad- 
missible If  properly  proven  up,  and  we  will 
comment  no  further,  as  on  another  trial 
doubtless  this  proof  will  be  made. 

There  are  other  matters  complained  of  In 
the  record  especially  alleging  newly  discov- 
ered testimony  ;  but  we  do  not  deem  it  neces- 
sary to  discuss  It,  for  It  will  not  be  newly 
discovered  on  another  trial. 

On  account  of  the  above  matters,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


GOOK  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     March 

11,  1914.     Rehearing  I>enied  April 

15,  1914.) 

1.  CaiiaNAi.  Law  (§  978*)— Suspension  of 
Sentence — Statutory  Pbovisions. 

The  statute  authorizing  suspension  of  sen- 
tence on  recommendation  of  the  jury  is  con- 
stitutional. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Law.  Cent.  Dig.  §S  2484,  2485,  2487;  Dec.  Dig. 
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2.  CBiutNAL  Law    ({  982*)— SnsFXNBioN   or 

Sentence — Poweb  of  Court. 

Under  the  statute  relative  to  snapending 
sentence,  the  question  of  suspending  sentence 
is  for  the  jury  in  determining  the  question  of 
punishment,  and,  where  the  jury  fails  or  refuses 
to  susi>end  sentence,  it  cannot  be  suspended, 
though  they  find  that  accused  has  not  previ- 
ously violated  any  law. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Di^.  U  2500,  2501;  Dec.  Dig.  i 
982.*] 

Appeal  firom  District  Court,  Montague 
County;  R.  H.  Bnck,  Judg& 

Robert  Cook  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

W.  B.  Benson,  of  Sunset,  H.  F.  Weldon,  of 
Bowie,  and  J.  M.  Chambers,  of  Ft  Worth, 
for  appellant  C.  'EL  Lane,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  manslaughter;  his  punishment  being  as- 
sessed at  two  years'  confinement  In  the  peni- 
tentiary. 

[1 , 2]  The  question  of  suspension  of  sentence 
was  passed  on  under  submission  by  the  court 
to  the  Jury.  The  Jury  found  that  api>ellant 
had  not  heretofore  violated  the  law,  etc., 
but  failed  or  refused  to  suspend  his  sentence. 
That  Is  the  only  question  presented  for  re- 
view. It  may  be  said  It  is  presented  from  two 
viewpoints:  First,  that  the  law  Is  unconsti- 
tutional; and,  second,  that.  If  not,  then  the 
law  should  be  so  construed  that.  In  all  cases 
where  the  jury  find  the  defendant  has  not 
heretofore  violated  any  laws  of  his  country, 
the  suspension  will  follow  as  a  matter  of 
law.  The  constitutionality  of  the  law  has 
been  passed  on  in  Baker  v.  State,  158  S.  W. 
998,  in  an  opinion  by  Judge  Harper,  and  that 
opinion  has  been  followed.  In  Roberts  v. 
State,  158  S.  W.  1003,  In  an  opinion  by 
Judge  Prendergast,  It  was  held  that  It  was 
only  within  the  province  of  the  Jury  to  say 
whether  or  not  the  sentence  should  be  sus- 
pended; in  other  words,  It  was  a  matter  to 
be  determined  as  a  part  of  the  punishment 
or  suspension  of  punishment  to  be  ascer- 
tained and  determined  only  by  the  Jury. 
That  case  has  been  followed  In  other  casea 
On  the  two  questions,  see  Baker  v.  State, 
supra;  Roberts  v.  State,  supra;  Potter  v. 
State,  159  S.  W.  846;  Monroe  v.  State,  157 
B.  W.  155.  It  Is  deemed  unnecessary  to  re- 
view the  questions. 

The  Judgment  is  affirmed. 


SMITH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

25,   1914.     Rehearing   Denied 

AprU  15,  1914.) 

1.  Witnesses   ({   395*)— Impbachhent— Gob- 
boboration. 

Where  a  witness  for  the  state  was  impeach- 
ed by  proof  that  he  had  made  statements  contra- 
dictory to  his  testimony,  the  state  could  show 
that  the  witness  had  made  statements  consistent 


with   his   testimony   prior  to   the  alleged  con- 
tradictory statements. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  1 1260;  Dec.  Dig.  §  395.*] 

2.  Cbiminai.  Law  (§  1170*)— Habmless  Ebbob 
— Ebboneous  Exclusion  of  Evidence. 

Where,  on  a  trial  for  statutory  rape,  prosr 
ecutriz  testified  that  she  informed  accused  of 
her  pregnancy,  and  asked  him  to  marry  her,  and 
that  be  refused,  and  accused  testified  that  up  to 
a  designated  time  he  had  not  determined  that 
he  would  marry  her,  the  exclusion  of  evidence 
that  prior  to  that  time  he  bad  informed  hi» 
father  of  his  intention  to  marry  prosecutrix, 
and  had  made  arrangements  so  to  do,  offered  to 
explain  his  association  with  prosecutrix,  was 
not  prejudicial. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent   Dig.  U  3145-3153;    Dec.   Die.   S. 
1170.*] 

3.  Cbiuinal  Law  (|  1090*)— Rulings  on  Ap- 
plication FOB  Discontinuance— Bill  of 
Exceptions. 

Denial  of  a  continuance  is  not  reviewable, 
in  the  absence  of  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2653.  2789,  28a?-2822,  2825- 
2827,  2927,  2928,  2948, 3204 ;  Dec.  Dig.  S 1090.*] 

4.  Criminal  Law  (|  1159*)—Vekdict— Con- 
clusiveness. 

A  verdict  on  conflicting  evidence,  and  sup- 
ported by  evidence,  if  believed,  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {{  3074-3083;    Dec  Dig.  I 

Appeal  from  District  Court,  Collin  Coun- 
ty;   F.  B.  Wilcox,  Special  Judge. 

Otis  Smith  was  convicted  of  statutory  rape, 
and  he  appeals.    Affirmed. 

Wallace  Hughston,  of  McKlnney,  for  ap- 
pellant C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPBR,  J.  Appellant  was  convicted  in 
the  district  court  of  Collin  county  under  an 
Indictment  charging  him  with  the  rape  of 
Birdie  May  Walker,  a  girl  under  the  age 
of  15  years,  who  was  not  his  wife;  said  rape 
being  alleged  to  have  been  by  her  consoit 

Appellant  presents  his  complaints  In  four 
bills  of  exceptions,  Nos.  2  to  5,  inclusive; 
bill  No.  1  being  omitted  from  the  record,  and 
in  other  assignments  in  his  amended  motlOD 
for  a  new  trial. 

[1]  BUI  No.  3  insists  that  when  Mrs.  H.  C. 
Walker,  stepmother  of  the  alleged  injured 
female,  was  testifying  in  behalf  of  the  state, 
she  was  permitted,  over  the  objection  of  ap- 
pellant, to  state  that  Birdie  May  Walker  bad 
told  her,  the  witness,  that  Otis  Smith,  ap- 
pellant, was  the  author  of  her  pregnancy, 
that  this  statement  was  made  to  bar  as  soon 
as  It  had  been  discovered  that  the  said  Birdie 
May  Walker  was  pregnant  and  knowledge 
of  this  fact  had  been  brought  home  to  her. 
The  contention  was  that  this  testimony  was 
Immaterial  and  irrelevant  Incompetent,  high- 
ly prejudicial.  The  court  qualified  this  bill 
as  follows :  "This  bill  Is  given  with  this  qual- 
ification :  Before  this  testimony  was  offered 
defendant  had  testified  that  prosecutrix  call- 
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ed  him  one  day,  as  he  wai  passing  her  house, 
and  told  him  that  there  was  a  tale  out  on 
him  and  her,  and  that  she  was  knocked  up 
[meaning  that  she  was  pregnant  with  child], 
and  that  she  further  told  him  that  the  child 
was  not  his.  The  evidence  further  showed 
that  this  conversation  between  prosecutrix 
and  defendant  was  subsequent  to  the  time 
that  prosecutrix  had  made  the  statement  to 
her  stepmother  that  the  defendant  was  the 
fkither  of  her  child,  complained  of  In  the 
above  bill,  and  the  testimony  complained  of 
In  the  bill  was  offered  and  admitted  to  cor- 
roborate prosecutrix,  defendant  having  tes- 
tified to  a  contradictory  statement  by  her." 
This  record  discloses  that  the  testimony  of 
Mrs.  Walker  was  in  rebuttal,  and  this  court 
had  repeatedly  held  that  where  the  testimony 
of  a  witness  for  the  state  has  been  attached 
by  showing  that  said  witness  made  contra- 
dictory statements  to  that  which  the  witness 
had  given  upon  the  trial,  then  the  state  was 
permitted  to  show  that  the  witness  had  made 
statements  consistent  with  the  testimony  he 
was  giving  upon  trial  prior  to  the  alleged 
statement  testified  to  by  the  impeaching  wlt- 
nesa    Branch's  Crlm.  Law,  |  874. 

[2]  Bill  No.  2  complains  of  the  testimony 
of  Birdie  May  Walker,  the  prosecutrix,  to  the 
eftect  that  she  had  told  her  stepmother,  Mrs. 
H.  C.  Walker,  when  It  was  first  discovered 
that  she  was  pregnant,  that  the  appellant, 
Otis  Smith,  was  the  father  of  her  child.  The 
same  may  be  said  of  this  bill  as  has  been 
said  of  bill  No.  3,  and  It  Is  unnecessary  to 
further  discuss  It. 

Bill  No.  4  insists  that,  as  after  Birdie  May 
Walker  had  testified  that  the  defendant  had 
had  Intercourse  with  her  in  September,  or 
about  that  time.  In  1912,  and  that  he  had 
promised  to  marry  her,  but  that  he  had  re- 
fused in  the  winter  or  spring  of  1913  to  car- 
ry out  his  promise,  when  the  defendant  of- 
fered to  prove  by  bis  father,  M.  B.  Smith, 
that  he  told  his  father,  in  the  fall  of  1912, 
that  he  was  going  to  marry  the  prosecuting 
witness,  and  that  he  had  made  arrangements 
to  make  a  crop  for  the  year  1913,  he  should 
have  been  permitted  to  do  so,  as  tending  to 
explain  his  association  with  the  glrL  The 
state  objected  to  this  testimony  on  the  ground 
that  it  was  hearsay  and  self-serving,  was  no 
part  of  the  res  gest»,  was  immaterial  and 
irrelevant  to  any  issue  In  the  cause,  shed  no 
light  on  the  case,  and  constituted  no  defense. 
The  court  sustained  the  state's  objection. 
Appellant  Insists  that  had  the  witness  been 
permitted  to  testify,  he  would  have  testified 
that  bis  son  had  made  the  statement  to  him 
as  above  set  out,  had  tried  to  rent  a  farm, 
etc.  There  is  no  conceivable  merit  in  this 
bill  under  the  evidence  in  this  case.  The 
witness  Birdie  May  Walker  had  testified,  as 
stated  in  this  bill,  that  after  she  had  found 
out  that  she  was  pregnant,  she  called  the  ap- 
pellant by  her  house,  Informed  him  of  her 
pregnancy,  and  asked  him  to  marry  her,  and 


that  he  flatly  refused  to  do  so,  saying  that 
it  was  not  his  child.  The  appellant  took  the 
stand  in  his  own  behalf,  and  testified  sub- 
stantially as  did  the  witness  Birdie  May 
Walker.  There  was  no  dispute  about  this 
proposition,  and  appellant  himself  testified 
on  the  trial  that  they  were  engaged  to  be 
married,  and  said:  "The  next  time  I  went 
with  her  she  discussed  our  plan  about  living 
together  and  being  married,  and  about  how 
happy  we  would  be.  She  seemed  to  be  trust- 
ing In  me  and  loved.  I  thought  she  loved  me 
— I  knew  she  loved  me.  She  never  went  with 
anybody  else  during  all  that  time  that  I  was 
going  with  her,  but  I  don't  say  that  I  stop- 
ped them.  I  was  the  fair-haired  boy  that 
was  playing  the  favorite  and  they  quit  We 
were  engaged,  and  she  put  her  whole  trust  In 
me  so  far  as  I  know.  Nobody  else  was  al- 
lowed to  go  Sunday  nights  but  me.  I  don't 
know  whether  I  was  five  or  six  years  older 
than  she  was  or  not,  but  I  am  20  years  of 
age,  and  if  she  is  but  15  years  old  I  am  5 
years  older  than  she  is.  I  am  a  boy  with  a 
pretty  smooth  tongue  and  talk  pretty  glib, 
ready  for  an  answer  for  anything  that  comes 
along.  Prom  October  till  February  nobody 
else,  so  far  as  I  know,  ever  went  with  her. 
She  did-  not  tell  me  all  of  her  little  secrets, 
nor  tell  me  everything  she  knew.  It  was  very 
seldom  that  she  ever  told  me  anything  that 
way.  I  gave  her  a  ring,  but  it  was  not  an 
engagement  ring,  though  I  was  engaged  at 
the  time  I  gave  It  to  her.  I  did  not  give  the 
ring  to  her  at  all — she  pulled  it  off  of  my  fin- 
ger and  would  not  let  me  have  it  back,  I 
never  gave  her  the  ring.  I  did  not  give  her 
an  engagement  ring  because  I  didn't  have 
any.  I  did  not  let  that  go  as  an  engagement 
ring,  and  I  never  thought  anything  more 
about  it  That  engagement  was  not  impress- 
ing me  much  at  that  time.  I  did  not  mean 
much  by  It  I  Just  engaged  myself  to  her 
without  any  kissing  or  loving  or  hugging — 
just  a  sort  of  idle  passing  whim.  That  Is 
the  reason  I  told  her  I  would  have  to  study 
it  over.  I  didn't  know  really  whether  I  was 
going  to  marry  her  or  not — I  had  not  fully 
made  up  my  mind  that  I  was.  That  was 
when  we  were  engaged,  but  I  was  allowing 
her  to  believe  it  I  did  not  know  that  she 
believed  it  at  that  time,  but  after  we  kept 
on  keeping  company  I  learned  that  she  did. 
It  seemed  to  me  that  her  whole  soul  was 
wrapped  up  in  me.  I  knew  she  was  a  little 
schoolgirl  and  went  to  school,  with  short 
dresses.  I  came  back  to  Frisco  on  the  19th 
of  December.  I  had  been  up  to  Fannin  coun- 
ty at  Bonham — I  went  about  the  12th  or  15th 
of  November  and  stayed  a  month  or  a  little 
over.  During  that  time  she  wrote  me,  and 
her  letters  showed  what  she  thought  of  me. 
I  came  back  just  before  Christmas,  and  spent 
Christmas  and  on  up  until  February.  I  had 
not  fully  determined  on  up  till  that  time 
that  I  was  going  to  marry  her."  Herein  It 
is  seen  that  he  himself  testified  that  subse- 
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qaent  to  the  time  be  dalma  that  his  father's 
testimony  would  relate,  "I  had  not  fully  de- 
termined that  I  was  going  to  marry  her." 

Bill  No.  6  presents  substantially  the  same 
proposition  as  does  bill  No.  4,  and  It  Is  unnec- 
essary to  discuss  It 

[3]  In  his  amended  motion  for  a  new  trial 
appellant  Insists  that  the  court  erred  in  oyer- 
rullng  his  application  for  a  continuance,  as 
shown  by  his  bill  of  exceptions  No.  1.  There 
is  no  such  bill.  In  the  record,  and,  in  the  ab- 
sence of  a  bill  of  exceptions,  the  matter 
sought  to  be  presented  cannot  be  considered 
by  this  court. 

[4]  While  there  is  a  sharp  conflict  in  the 
testimony,  yet  the  state's  evidence  makes  a 
case,  and  this  ground  of  the  motion  ia  with- 
out merit 

The  remaining  assignments  in  appellant's 
amended  motion  for  a  new  trial  complain  of 
the  action  of  the  court  In  refusing  to  give 
special  charges  requested  by  appellant  There 
is  no  merit  In  any  of  these  contentions.  The 
charge  of  the  court,  together  with  the  special 
charges,  fully  covered  every  phase  of  the 
case.  While  there  was  evidence  of  more  than 
one  act  of  Intercourse,  the  court  instructed 
the  Jury:  "The  defendant  is  on  trial  alone 
for  an  act  of  sexual  Intercourse  alleged  to 
have  occurred  between  defendant  and  Birdie 
May  Walker  at  a  straw  stack  in  her  father's 
pasture  near  Frisco,  Tex.,  about  the  first 
part  of  September,  1912,  and  you  cannot  con- 
vict defendant  for  an  act  of  intercourse  on 
any  other  occasion  that  the  one  for  which  he 
is  on  trial,  even  if  you  should  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  was  guilty  of  acts  of  sexual 
intercourse  with  Birdie  May  Walker  on  oth- 
er occasions  than  the  occasion  for  which  he 
is  on  trial.  And  if  from  the  evidence  you 
have  a  reasonable  doubt  whether  or  not  de- 
fendant had  sexual ,  intercourse  with  said 
Birdie  May  Walker  at  a  straw  stack  in  her 
father's  pasture  near  Frisco,  Tex.,  about  the 
first  i>art  of  September,  1912,  then  you  will 
find  the  defendant  not  guilty." 

The  Judgment  is  affirmed. 


McMillan  t.  state. 

(Conrt  of  Criminal  Appeals  of  Texas.     April 
1.  1914.) 

1.  HOinCIDB  (I  300*)— TBIAIr-lNSTBUOnONS. 

Where  self-defense'  is  an  issue,  an  instruc- 
tion submitting  that  defense  should  not  require 
the  jury  to  believe  numeroas  unimportant  de- 
tails leading  up  to  the  fatal  affray,  before  they 
can  acquit 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i§  614,  61ft-620,  622-630 ;  Dec.  Die. 
i  300.»] 

2.  Homicide  ({  300*)— Appxai^-Habmless  Eb- 

BOB. 

Where  accused  set  up  seH-defense,  and  there 
was  a  sharp  conflict  in  the  evidence  as  to  how 
the  affray  started,  an  instruction  on  self-defense, 
which  required  the  jury  to  find  that  the  affray 
started  in  the  precise  manner  detailed  by  ac- 


cused, before  they  oonld  aeqoit,  Is  reversible 
error,  when  duly  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II  614,  616-^20,  822-630;  Dec  Dig. 

%    uUl/i     J 

3.  HOUICIDB  (I  228*)  —  EVIDENCK  —  CoBFua 

Dklicti. 

Testimony  by  a  physician  is  nnnecessary  to 
establish  the  corpus  delicti  in  a  prosecution  for 
homicide;  evidence  that  the  wounds  inflicted  by 
accused  were  su£Scient  to  cause  death,  and  that 
death  followed  within  a  reasonable  time,  being 
sufficient 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |S  471-476;   Dec,  Dig.  I  22&*] 

Appeal  from  District  Court,  Haskell  Conn< 
ty;  Jno.  B.  Thomas,  Judge. 

George  McMillan  was  convicted  of  man- 
slaughter, and  he  appeals,  Reversed  and  re- 
manded. 

J.  F.  Cunningham,  of  Abilene,  and  Jas. 
Stevens,  fOr  appellant  0.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  From  a  convictloa 
for  manslaughter,  this  appeal  is  prosecuted. 
This  is  the  third  appeal  in  this  case.  The 
first  is  reported  in  S8  Tex.  Cr.  R.  625,  126 
S.  W.  875 ;  and  the  second  in  143  S.  W.  1174. 
From  the  opinions  in  these  former  appeals 
the  case  and  issues  can  well  be  understood. 

[1,2]  Self-defense  was  duly  raised  in  ap- 
pellant's favor  and  submitted.  But  the  court 
in  submitting  it,  gave  this  charge:  "Upon 
the  law  of  self-defense  you  are  further  in- 
structed by  the  court  that  If  you  find  from 
the  evidence  that  on  the  afternoon  of  May 

4,  1908,  the  defendant  was  reading  a  news- 
paper in  the  Knox  Hotel,  at  Knox  City,  Tex., 
and  that  the  deceased.  West,  made  a  remark 
which  the  defendant  thought  was  addressed 
to  him,  and  that  he  arose  and  went  toward 
deceased  to  learn  what  was  said,  and  that 
the  deceased  looked  sharply  at  the  defendant 
and  the  defendant  stopped,  and  deceased 
commenced  to  whistle  directly  at  defendant, 
and  defendant  mocaed  deceased,  and  slapped 
himself  upon  the  leg,  and  was  looking  up- 
ward, and,  while  so  doing,  the  deceased 
struck  the  defendant  the  first  lick  with  a 
poker  over  the  head,  thereby  causing  pain 
and  bloodshed,  and  such  an  assault  on  the 
part  of  the  deceased  brought  on  a  combat 
between  himself  and  defendant  In  which  the 
deceased  used  a  poker,  and  the  defendant 
used  his  fists,  until  defendant  was  wounded 
and  blinded  by  the  fiow  of  blood  into  his  face 
from  his  wounds,  and  dazed  and  sickened  by 
the  blows  inflicted  upon  him,  and  in  such  con- 
dition was  thrust  back  and  away  from  de- 
ceased, and,  while  in  such  dazed  and  blinded 
condition,  it  appeared  to  defendant  viewed 
from  his  standpoint  In  the  light  of  all  the 
facts  and  circumstances  in  evidence,  that  he 
was  in  danger  of  death  or  serious  bodily  in- 
Jury  at  the  hands  of  deceased,  and  thereupon 
took  his  knife,  and  therewith  defended  him- 
self from  an  attack  or  threatened  attack  up- 
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on  him  by  deoeuwd,  aad  thereby  cnt  the  de- 
ceased, and  contlnned  to  cnt  and  strike  de- 
ceased nntll  he  found  or  betieved  himself  out 
of  danger,  then  you  will  acquit  the  defend- 
ant, and  say  by  your  Terdict,  not  guilty." 
Appellant  duly  excepted  to  tliis  charge,  daimr 
ing  that,  by  it,  before  they  could  aoinit  ap- 
pellant on  that  ground,  the  jury  were  requir- 
ed to  beUeve  several  unimiMrtant,  Immateri- 
al, and  unnecessary  things,  which  were  dis- 
puted, and  that,  in  that  respect,  it  was  more 
onerous  upon  him  than  the  law  required.  A 
reading  of  it  will  show  that,  before  they 
could  acquit  appellant  on  the  ground  of  self- 
defense,  the  Jury  bad  to  believe  that  the  de- 
fendant was  reading  a  newspaper  in  the 
Knox  Hotel,  and  that  deceased  made  a  re- 
mark which  defendant  thought  was  address- 
ed to  him,  and  that  he  (defendant)  arose  and 
went  towards  the  deceased  to  learn  what 
was  said,  and  that  deceased  commenced  to 
whistle  at  liim,  and  defendant  mocked  de- 
ceased, and  the  deceased  slapped  himself  up- 
on the  leg  and  was  looking  upward,  etc. 

Under  the  decisions  of  this  court,  this 
charge  requiring  the  Jury  to  believe  all  these 
unimportant  and  unnecessary  things  before 
they  could  acquit,  when  properly  excepted 
to  by  appellant,  presents  reversible  error. 
Dodson  V.  State,  46  Tex.  Or.  B.  671,  78  S.  W. 
»40;  Willis  V.  State,  75  S.  W.  798;  Gravea  v. 
State,  68  Tex.  Cr.  R.  42,  124  S.  W.  677;  and 
other  cases  unnecessary  to  cite. 

Where  self-defense  is  properly  raised,  an 
accused  is  entitled  to  have  that  submitted  to 
the  Jury,  without  being  incumbered  with 
such  a  mass  of  unimportant  and  unneces- 
sary matter  as  this  charge  required  the  Jury 
to  believe  before  they  could  acquit.  This 
charge  seems  to  have  been  drawn  based  on 
appellant's  testimony  as  to  these  several  mat- 
ters. It  probably  would  not  have  presented 
reversible  error  if  he  liad  not  been  disputed 
in  some  of  them,  but  the  record  in  tliis  case 
shows  that  he  was  sharply  and  pointedly  dis- 
puted in  some  of  them;  so  tliat  the  court, 
requiring  that  they  should  believe.  In  elfect, 
his  testimony  on  these  matters  before  they 
could  acquit,  was  necessarily  harmful  to 
him. 

[3]  The  only  other  question  appellant  pr» 
sents  In  his  brief  is :  He  claims  the  evidence 
is  insufficient  to  establish  the  corpus  delicti ; 
that  is,  that  no  physician  testified  that  the 
wounds  inflicted  by  appellant  upon  deceased 
was  the  cause  of  his  death.  We  do  not  un- 
derstand the  law  to  be  that  such  testimony 
by  a  doctor  is  required.  If,  under  all  the 
evidence,  the  wounds  inflicted  by  appellant 
were  sufficient  to  cause  death,  and  death 
witliin  a  reasonable  time  thereafter  occurred 
therefrom,  the  corpus  delicti  would  be  estab- 
lished. Without  reciting  it,  we  think  the 
evidence  was  sufficient  on  this  point  to  es- 
tablish the  corpus  delicti.  However,  in  order 
to  avoid  such  contest  In  another  trial,  the 


state  should,  aa  the  record  indicates  It  can, 
make  such  proof  as  to  sho^vr  clearly  the  cor- 
pus delicti. 

There  are  some  other  quesilons  raised  in 
the  record,  but  none  of  them  present  rever- 
sible error.  It  is  unnecessary  to  discuss 
them. 

For  the  «rror  of  the  charge  of  the  court, 
the  Judgmest  is  reversed,  and  the  cause  re- 
manded. 


KOGER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Apill  1, 
1914.) 

1.  Adultery  (J  14*)  —  Fornication  ({  9*) — 

SUFFICIKNCY  OF  EVIDENCE. 

Evidence,  on  a  trial  for  adultery  and  for- 
nication, held  insufficient  to  sustain  a  verdict 
of  gnilty. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  II  27,  SI,  32;  Dec.  Dig.  |  14;» 
Fornication,  Cent  Dig.  |  7;    Dec  Dig.  |0.*] 

2.  Criminai,   Law    (|    828*>— iNSTRncTioNS— 
Bequests  Covered. 

Where  the  evidence  was  wholly  circum- 
stantial, and  the  court  gave  a  full  and  fair 
charge,  and  charged  fuUy  on  circumstantial  evi- 
dence, an  instruction  that  saspicious  circum- 
stances and  familiarly  were  insofficient  to 
prove  adultery  or  fornication  by  habitual  carnal 
intercourse,  without  actual  proof  of  an  act  of 
carnal  intercourse,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  Dec.  Dig.  |  ^9.*] 

3.  CBiiaNAL  Law  (|  460*)  —  Fornication — 
Evidence— ADMiasiBiiirrr. 

On  a  trial  for  adultery  and  fornication  with 
W.,  testimony  that  a  witness  talked  with  W. 
on  the  street,  and  that  a  few  days  later  accused 
shook  his  finger  at  him  and  said,  "Don't  do 
tliat  any  more,"  without  further  explanation, 
was  admissible;  but  the  witness'  further  tes- 
timony^ that  be  suspected  accused  referred  to 
his  talk  with  W.  should  have  been  excluded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  i  1036;   Dec.  Dig.  }  460.*] 

4.  CRiiaNAi,  Law  (|  1202*)— Evidence— For-. 
KER  Conviction. 

Under  Pen.  Code  1911,  art  1618  et  seq., 
relative  to  increased  punishment  for  second  and 
subsequent  convictions  for  the  same  offense, 
where  an  information  for  adultery  and  forni- 
cation charged  a  former  conviction  for  forni- 
cation, such  former  judgment  of  conviction  on 
a  plea  of  guilty  was  admissible;  but,  it  not 
appearing  whether  accused  pleaded  guilty  to 
adultery  or  fornication,  the  information  should 
have  been  introduced  to  identify  the  offense  of 
which  he  was  convicted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fg  3260-3265;  Dec.  Dig.  t 
1202.*] 

5.  Criuinal   Law   (}  1202*)— Arouubnt  or 
Prosecutino  Attornkt. 

Where,  on  a  trial  for  fornication,  a  former 
judgment  of  conviction  on  a  plea  of  gnilty,  for 
fornication  with  the  same  person,  was  intro- 
duced as  a  basis  for  increased  punishment,  the 
coimty  attorney  could  not  properly  argue  that 
the  plea  of  guilty  might  be  considered  in  deter- 
mining accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3260-3265;  Dec.  Dig.  | 
1202.*] 

Prendergast,  P.  J.,  dissenting  in  part 
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Appeal  from  KlllB  Oountjr  Cbnrt;  3.  C. 
LTunpkins,  Judge. 

Fred  Koger  was  convicted  of  an  offense, 
and  be  appeals.    Beversed  and  remanded. 

W.  H.  Fears,  of  Waxahachie,  for  appellant 
G.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

fKUNOBKUAST,  P.  J.  0316  complaint 
and  information  is  in  several  counts;  some 
charging  adultery  in  that  the  woman  was 
married  end  appellant  was  not  married,  and 
in  another  charging  fornication  in  that  both 
were  unmarried.  And,  for  the  purpose  of 
authorizing  the  Jury  to  find  double  punish- 
ment, it  was  alleged  that  previously  appel- 
lant had  been  convicted  of  fornication  with 
said  woman. 

[1]  Appellant  earnestly  contends  that  the 
evidence  is  insulilcient  to  sustain  the  ver- 
dict. We  will  therefore  give  substantially 
the  testimony,  which  was  as  foUowa:  The 
state  proved  by  Armon  Yates,  deputy  sheriff, 
Jim  iiam,  a  constable,  and  Sam  Bass,  the 
city  night  watchman,  that  they  knew  de- 
fendant Fred  Koger.  That  he  was  a  young 
man  19  or  20  years  old,  who  resided  with 
his  father  in  Wazabachle.  That  they  knew 
Arnice  Watson,  a  woman  who  was  a  servant 
In  the  family  of  Dr.  Ferguson,  and  lived  in 
a  servant  house  on  his  place  at  West  End, 
and  about  one  mile  from  the  courthouse. 
That  they  had  information  that  Fred  Koger 
was  going  to  see  Arnice  Watson,  and  in 
December,  1912,  they  watched  the  house  of 
Arnice  Watsoil  some  five  or  six  nights.  That 
they  hid  themselves  near  the  barn  and  close 
to  the  house  occupied  by  aald  Amice  Watson. 
That  in  December,  1912,  they  saw  defendant 
twice  come  to  the  house  of  Amice  Watson. 
The  first  time  he  was  on  horse  back,  and 
did  not  get  off  of  the  horse;  that  Amice 
Watson  went  out  to  the  fence  and  they  talk- 
ed awhile ;  that  defendant  then  reached  over 
the  fence  and  hugged  and  kissed  Amice 
Watson;  that  some  five  or  six  nights  later 
when  they  got  out  there  defendant  was  stand- 
ing in  front  of  the  door  of  the  house  and 
Arnice  Watson  was  standing  in  the  door  of 
her  house;  that  they  talked  a  few  minutes, 
and  defendant  walked  off  and  went  down  the 
railroad  toward  town.  That  again  in  Jan- 
uary, 1913,  they  watched  the  house  some  five 
or  six  nights  and  saw  defendant  again  go  to 
the  house.  That  on  each  occasion  he  was  on 
horseback,  and  did  not  get  off  his  horse. 
That  once  be  reached  over  the  fence  and 
hugged  and  kissed  Arnice  Watson;  then  he 
rode  off  towards  town.  That  they  watched 
the  house  of  Arnice  Watson  many  nights,  but 
did  not  see  defendant  any  more  until  Sunday 
night,  the  30th  day  of  March,  1913,  when 
said  witnesses,  in  company  with  sheriff  A.  W. 
Wilson,  went  out  to  the  house  of  Amice  Wat- 
son. Jim  Ham  went  to  a  window,  looked  in, 
saw  Amice  Watson  in  bed ;  defendant  sitting 
on  the  side  of  the  bed  talking  to  her.  That 
there  was  also  another  woman  in  the  room. 


That  the  woman  left,  and  pretty  soon  defend- 
ant patted  Arnice  Watson  on  the  breast, 
kissed  her,  and  at  once  went  out  the  door, 
where  he  was  arrested.  Jim  Ham  testifies 
that,  while  he  was  looking  in  the  window,  he 
.found  out  from  the  conversation  that  Amice 
Wataon  was  sick.  Sheriff  Wilson  testified 
that  he  filed  the  complaint  on  which  defend- 
ant was  arrested.  They  all  testified  that, 
after  defendant  was  arrested,  he  said  he  did 
not  want  to  go  to  Jail,  and  asked  that  the 
sheriff  take  him  to  his  father's  home  that  he 
might  make  bond;  that  the  sheriff  refused, 
saying  be  was  going  to  take  him  to  Jail; 
that  on  the  way  defendant  broke  loose  cmd 
ran  off,  but  they  went  right  on  to  his  father's 
home,  and  in  a  few  minutes  defendant  came, 
and  they  arrested  him,  and  would  not  let  him 
go  into  the  house  to  see  his  father,  but  took 
him  to  Jail.  Jim  Ham  testified  be  heard 
Amice  Watson  was  married.  Sam  Bass  tes- 
tified he  bad  known  her  several  years,  and 
no  one  lived  with  her  as  her  husband  during 
that  time.  Buddy  Qualte  testified  that  about 
six  months  before,  one  dark  night,  he  was 
driving  a  'car  and  saw  defendant  and  Amice 
Watson  in  a  buggy;  that  he  knew  them; 
and  that  was  the  only  time  he  ever  stlw  them 
together.  Bobert  PhlUipe  testified  that  one 
night,  about  three  months  before,  he  passed 
a  man  and  a  woman  in  a  buggy.  He  could 
not  say  as  to  the  woman,  but  he  believed  the 
man  was  Fred  Koger.  Tom  Stewart  testi- 
fied that  one  evening  about  dusk  he  met  Fred 
Koger  and  Arnice  Wataon;  they  were  in  a 
buggy.  E.  P.  Hawkins  testified:  Some^fiveor 
six  months  before,  he  on  several  occasions 
saw  Fred  Koger  going  towards  West  EJnd; 
that  the  places  he  met  defendant  was  from 
three-quarters  to  a  mile  from  Dr.  Ferguson's, 
etc.,  where  Amice  Watson  lived.  Henry 
Snipes  testified:  That  something  over  a  year 
prior  he  met  Arnice  Watson  on  the  street, 
and  they  stopped  and  talked  awhile;  that 
several  days  afterward  defendant  passed  him 
and  shook  his  finger  at  him  and  said,  "Don't 
do  that  any  more."  Witness  asked  him, 
"Don't  do  what  any  more?"  That  defendant 
replied,  "A  word  to  the  vrise  Is  sufficient." 
Witness  testified  he  did  not  know  what  de- 
fendant was  talking  about,  but  suspldoned 
he  referred  to  his  talk  with  Amice  Watson. 
The  state  also  introduced  a  Judgment  of  the 
county  court  of  EUis  county,  Tex.,  in  which 
It  appeared  that  on  the  14th  day  of  Septem- 
ber, 1911,  on  a  charge  of  adultery  and  for- 
nication pending  in  said  court,  defendant  en- 
tered a  plea  of  guilty  and  was  fined  $100, 
but  it  does  not  appear  whether  he  pleaded 
guilty  to  adultery  or  fornication.  We  are 
inclined  to  believe  that  the  evidence  in  this 
case  is  insufficient,  as  contended  by  appellant, 
to  sustain  the  verdict. 

[2]  The  court  gave  a  full  and  fair  charge 
in  this  case,  and,  among  others,  a  full  charge 
on  circumstantial  evidence.  The  court  did 
not  err,  therefore,  in  refusing  appellant's  first 
special  charge  to  the  effect  that  suspicions 
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drcimiBtanceB  and  ftiinlliarlty  are  not  tmf- 
fldent  to  prove  adultery  or  fornication  by 
babltnal  carnal  Interconrse  without  actual 
proof  of  an  act  of  carnal  intercourse.  Car- 
nal Intercouse  between  all  persona  Is  indulged 
as  secretly  and  as  privately  as  possible^ 
Sach  act  must  generally,  If  not  always,  be 
proved  by  dreumstantlal  evidence,  and,  while 
sospidons  drcumstances  and  familiarity 
alone  might  not  be  sufficient,  such  charge 
should  not  have  been  given  In  this  case. 

[3]  While  it  was  admissible  for  the  witness 
Henry  Snipes  to  testify  to  what  occurred  and 
was  said  by  appellant  to  him,  and  that  a  few 
days  prior  thereto  he  had  a  short  talk 
with  the  woman  Ainlce  Watson  on  the 
streets  of  Waxahadile,  It  was  Improper,  and 
the  witness  should  not  have  been  permitted  to 
testify  that  he  thought  appellant's  said  talk 
to  him  referred  to  his  (the  witness')  talk  with 
Amice  Watson.  His  thought  or  suspidon 
should  not  have  been  admitted.  The  jury 
could  pass  upon  that  question  from  the  other 
testimony  of  the  witness. 

The  court  did  not  err  In  permitting  the  tes- 
timony of  Robert  Phillips,  objected  to  and 
shown  by  appellant's  fourth  bill  of  excep- 
tions. The  testimony  was  admissible.  The 
weight  of  it  was  for  the  Jury. 

[4]  The  former  Judgment  of  conviction  of 
appellant  was  admissible  in  evidence,  but  up- 
on another  trial,  in  order  to  show  that  it 
was  a  repetition  of  the  same  offense,  the 
state  should  Introduce  the  information  upon 
which  said  Judgment  was  based,  so  as  to 
clearly  Identify  for  what  offense  he  was  con- 
victed. Article  1618  et  seq.,  P.  C. ;  Mucken- 
fuss  V.  State,  55  Tex.  Cr.  R.  216,  U7  S.  W. 
853. 

[B]  The  writer  believes  the  county  at- 
torney was  Justified  and  could  properly  argue 
that  If  the  former  conviction  was  for  the 
same  offense  as  this,  and  appellant  pleaded 
guilty  thereto,  the  Jury  could  consider  ap- 
pellant's confession  or  plea  of  guilty  in  that 
case  and  the  Judgment  thereon  In  connection 
with  the  other  facts  and  drcumstances  of 
this  case.  His  former  confession  and  con- 
viction, if  for  the  same  ofTense,  might  cut 
both  ways,  however.  The  state  could  con- 
tend, as  it  did,  as  shown  by  the  argument  of 
the  county  attorney.  Appellant  could  con- 
tend that,  having  been  convicted  before  and 
punished  therefor,  it  would  show  or  tend  to 
show  that  he  would  not  again  be  guilty  of  the 
same  offense  and  thereby  incur  double  pun- 
ishment, and  that.  Instead  of  being  against 
him,  together  with  the  other  facts  and  cir- 
cumstances, it  was  tor  him  to  show  he  was 
not  guilty  in  this  case.  These  matters  were 
matters  of  argument  before  the  Jury.  The 
Jury  could  pass  upon  the  question  and  take 
either  side  of  the  deduction,  and  it  would 
be  for  or  against  him,  as  they  might  deter- 
mine; they  passing  on  the  weight  to  be  given 
to  the  testimony  in  that  matter  as  all  others. 


It  is  only  by  reason  of  the  fact  of  appellant's 
plea  of  guilty  or  confession  in  the  former  case 
that  sndi  comment  was  permissible.  A  mere 
conviction  of  him  without  any  plea  of  guilty 
or  confession  could  not  so  be  commented  up- 
on. The  court,  however.  Is  of  opinion  this 
was  not  permissible,  and  on  another  trial  it 
should  not  be  permitted.  There  is  nothing 
else  requiring  discussion. 

For  the  errors  above  pointed  out,  the  Judg- 
ment is  reversed,  end  the  cause  remanded. 


NORTH  V.  STATE. 

(Ck>urt  of  Criminal  Appeals  of  Texas.     March 

18, 1914.    Rehearing  Denied  April 

16,  1914.) 

Cbiminal  Law  ({  1097*)  —  AppkaI/— Statk- 
itsvT  or  Facts— Mbcessitt. 

Where  defendant  was  arrested  six  months 
before  trial,  an  objection  that  he  was  forced  to 
trial  without  an  attorney  to  represent  him  can- 
not be  considered,  in  the  absence  of  a  statement 
of  facts. 

[Eid.  Note.— For  other  cases,  see  Criminal 
lOLW,  Cent.  Dig.  {{  2862,  2864,  2926,  2934,  2938, 
2939,  2941,  2942,  2947 ;   Dec  Dig.  {  1097.*] 

Appeal  from  Johnson  County  Court;  J.  B. 
Haynee,  Judge. 

Frank  North  was  convicted  of  a  violation 
of  the  local  option  law,  and  he  appeals.  Af- 
ilrmed. 

Phillips  &  Rice,  of  Cleburne,  for  appellant 
O.  E.  Lane,  Asst.  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  violating  the  local  option 
law,  and  his  punishment  assessed  at  a  fine 
of  $65  and  60  days'  imprisonment  in  the  coun- 
ty JaU. 

The  record  before  us  contains  neither  state- 
ment of  facts  nor  any  bills  of  exception.  In 
the  motion  for  a  new  trial  appellant  com- 
plains that  he  was  forced  to  trial  without  an 
attorney  to  represent  him.  The  information 
in  this  case  was  filed  April  15,  1913.  The 
case  was  called  for  trial  December  23,  1913, 
more  than  six  months  after  his  arrest.  While 
the  right  to  be  heard  by  counsel  is  a  valuable 
right,  and  one  that  cannot  be  ruthlessly  taken 
away,  yet  one  charged  with  crime  must  use 
due  diligence  to  procure  counsel  to  represent 
him.  In  the  absence  of  a  statement  of  facts, 
no  question  Is  presented  we  can  review. 

The  Judgment  is  affirmed. 


MARTIN  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

18,   1914.     Rehearing  Denied 

April  IS,  1914.) 

1.  CBnaNAL  Law  (|  lieo»)— Vebdict^-Con- 

OLtrSIVENESS. 

A  conviction  for  rape,  supported  by  the 
testimony  of  prosecutrix  and  corroborating  cir- 
cumstances, and  approved  by  the  trial  Judge,  will 
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not  be  disturbed  on  appeal  merdy  beeaoae  of 
contradictory  eTidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  S084 ;   Dec.  Dig.  §  1160.*] 

2.  Rape  (f  17*)— Dndbb  Aox  o»  Oonskni>— 
Jtjstificatiok. 

One  having  intercourse  with  a  girl  under 
16  years  of  age  cannot  justify  his  act  on  the 
ground  that  he  believed  she  was  over  15  at  the 
time,  and  his  mistake  arose  from  want  of  prop- 
er care  on  his  part. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  20 ;   Dec.  Dig.  |  17.*] 

3.  Rape  (§  59*)— Undib  Age  or  Corsbki>— 
Justification. 

Where,  on  a  trial  for  statutory  rape,  the 
only  issue  was  whether  prosecutrix  was  under 
or  over  16  years  of  age,  and  the  testimony  was 
conflicting,  and  there  was  no  evidence  that,  if 
she  was  under  15,  accused  had  used  any  care 
to  ascertain  that  fact,  an  instruction  that  if 
accused  assaulted  prosecutrix,  but  the  jury  have 
a  reasonable  doubt  as  to  whether  she  was  at  the 
time  under  the  age  of  15  years,  accused  should 
be  acquitted  properly  submitted  the  issue,  since 
there  was  no  evidence  to  bring  accused  within 
Pen.  Code  1911,  art.  47,  prescribing  when  a  mis- 
talie  of  fact  is  an  excuse. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {{  8*-100;    Dec  Dig.  i  69.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  George  Calhoun,  Judge. 

Neal  Martin  was  convicted  of  crime,  and  he 
appeala    Affirmed. 

E.  T.  Moore  and  Charles  Rogan,  both  of 
Austin,  (or  appellant  O.  B.  Lane,  Aast  Atty. 
Qen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  statutory  rape,  and  his  pun- 
ishment assessed  at  five  years'  confinement 
In  the  penitentiary. 

[1]  Appellant  shows  that,  prior  to  being 
charged  with  this  offense,  he  bore  a  good  rep- 
utation as  a  peaceable,  law-abiding  citizen. 
He  also  introduced  some  testimony  tending  to 
show  that  he  was  Impotent,  and  It  was  there- 
fore Impossible  for  him  to  have  committed 
this  oftense.  However,  the  girl  swears  posi- 
tively to  several  acts  of  intercourse,  and  the 
jury  evidently  beUeved  her  and  the  testimony 
offered  in  behalf  of  the  state.  Appellant  In- 
troduced many  circumstances  tending  to  ren- 
der the  testimony  of  the  girl  incredible,  yet, 
in  spite  of  all  this  testimony,  the  Jury  finds 
she  was  telling  the  truth;  that  appellant 
did  have  Intercourse  with  her.  The  district 
Judge  who  tried  this  case  refused  to  disturb 
their  verdict,  and  shall  we,  who  did  not  hear 
the  testimony  as  delivered,  see  the  wit- 
nesses, nor  their  manner  of  testifying,  hold 
that  the  Jury  and  the  trial  court  were  in  er- 
ror in  giving  credence  to  her  testimony?  If 
it  was  unreasonable,  or  if  it  did  not  mal^e  a 
case,  we  would  not  permit  the  verdict  to 
stand,  but  the  facts  as  detailed  by  her  make 
a  case,  and  other  circumstances  corroborate 
her,  and  we  do  not  feel  authorized  to  dis- 
turb the  Judgment.  While  quite  a  severe  ar^ 
ralgnment  of  district  Judges  in  general  was 
made  In  the  argument,  yet  they,  like  onr- 


sdves,  are  sworn  officers  of  the  law,  and  it  i« 
their,  as  well  as  our,  duty  to  see  that  no  on- 
Just  Judgment  is  permitted  against  any  citi- 
zen of  this  state.  We  have  implicit  faith  and 
confidence  in  the  trial  Judges,  and  that  they 
win  do  their  duty,  and  we  always  give  great 
weight  to  their  action  in  a  matter  of  this 
Jdnd,  and  feel  that  In  doing  so  we  are  but 
following  the  plain  Intent  of  the  law.  They 
feel  their  responsibilities,  as  we  do  ours,  and 
will  protect  the  Innocent  aa  well  as  punish 
the  guilty.  The  contention  that  the  evidence 
Is  Insiifflclent,  and  for  this  reason  the  Judg- 
ment should  be  reversed,  cannot  be  sustained. 

[2]  The  only  other  contention  that  need  be 
discussed  is  that  the  court  erred  in  failing  to 
charge  the  Jury  as  follows,  at  the  request 
of  appellant:  "That,  if  Rlchetta  Coleman 
was  under  15  years  of  age  at  the  time  of  the 
act,  such  act  was  unlawful,  whether  done 
with  or  without  her  consent,  unless  you 
believe  from  the  testimony  that  the  defendant 
at  the  Ume  was  laboring  under  a  mistake  as 
to  a  particular  which  would  excuse  him  In 
law  had  such  fact  existed,  to  wit,  as  to  the 
age  of  the  said  Rlchetta  Coleman.  That  is, 
as  to  said  Rlchetta  Coleman  being  over  the 
age  of  15  years  at  the  time  of  the  act.  Ac- 
cording to  the  law,  if  a  person,  laboring  un- 
der a  mistake  as  to  a  particular  fact,  shall  . 
do  an  act  which  would  otherwise  be  criminal, 
he  is  guilty  of  no  offense,  if  the  fact  about 
which  he  conjectured  and  was  mistaken 
would  have  excused  him  had  such  fact  exist- 
ed as  believed.  Now,  if  you  believe  from  the 
evidence  in  this  case  that  the  defendant  had 
carnal  intercourse  with  Rlchetta  Coleman, 
and  that  she  was  under  15  years  of  age  at  the 
time,  but  that  she  was  willing  and  consented 
to  such  act,  and  if  you  further  believe  that 
the  defendant  honestly  conjectured  and  be- 
lieved that  she  was  over  15  years  of  age  at 
the  time,  you  cannot  convict  him,  but  must 
acquit  him,  provided  you  further  beUeve  that 
such  mistake  did  not  arise  from  want  of 
proper  care  on  his  part"  This  question  has 
been  decided  adversely  to  appellant's  conten- 
tion. Robertson  v.  State,  51  Tex.  Cr.  R.  495, 
102  S.  W.  1130. 

[3]  The  court  Instructed  the  Jury:  "Unless 
the  jury  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  Neal 
Martin,  had  actual  carnal  knowledge  of  the 
said  Rlchetta  Coleman,  as  hereinbefore  ex- 
plained and  defined,  they  will  acquit  the  de- 
fendant If  the  Jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  de- 
fendant, Neal  Martin,  had  carnal  knowledge 
of  the  said  Rlchetta  Coleman,  but  have  a 
reasonable  doubt  as  to  whether  or  not  at  the 
time  he  had  carnal  knowledge  (if  he  did  have 
such  carnal  knowledge)  she  was  tmder  the 
age  of  16  years,  then  they  will  acquit  the 
defendant"  The  evidence  shows  that  appel- 
lant bad  known  the  prosecuting  witness 
from  her  birth  up  to  the  present  time.  He 
testified  she  was  over  16  years  of  age,  as  did 
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several  other  witnesses.  This  was  an  Issue 
that  was  properly  submitted  to  the  Jury,  and 
they  find  against  such  contention.  There  Is 
no  evidence  that  would  bring  appellant  with- 
in the  provisions  of  article  47  of  the  Penal 
Cede,  for,  by  the  evidence,  the  only  Issue 
raised  was  whether  or  not  she  was  nnder  or 
oyer  15  years  of  age,  and  there  Is  no  testi- 
mony that.  If  she  was  under  15  years  of  age, 
api)ellant  had  used  any  diligence  or  care  to 
ascertain  that  fact 
The  judgment  Is  affirmed. 


WBATHERPORD  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    April  1, 
1914.) 

FOBOEBT    ({  44»)— SUFWCIKNOT    OF  BVIDEKCaE. 

Bvidence,  in  connection  with  a  plea  of 
piilty,  held  to  sustain  a  conviction  for  forgery 
with  the  imposition  of  the  lowest  authorized 
penalty. 

[Ed.  Note.— For  other  cases,  see  Forgeryt 
Cent  Dig.  §|  117-121;    Dec.  Dig.  |  44.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robt  B.   Seay,  Judge. 

Jessie  Weatherford  was  convicted  of  for- 
gery, and  aiqpeals.    Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted, 
charged  with  forging  the  following  checli : 

DalUa,  Texas,  10-13  1918,  No.  183. 
Guaranty  State  Bank  £  Trust  Co. 

32—14 
Pajr  to  the  order  of  Jessie  Norton    flS.50/lK 

Bighteea  50/100 Dollars 

Star  Bakery, 

W.  M.  Schllepake. 

When  the  case  was  called,  after  being  duly 
warned  and  instructed  as  required  by  law, 
she  entered  a  plea  of  guilty.  The  only  evi- 
dence Introduced  by  the  state  was  the  fol- 
lowing :  W.  A.  Ball  testified  he  was  salesman 
tor  Henry  Pollocli  Trunk  Company;  'that  as 
such  salesman,  he  waited  on  appellant  and 
she  gave  him  the  check,  and  she  at  that  time 
claimed  her  name  was  Jessie  Norton.  W.  M. 
SchUepake  testified  that  he  did  not  sign  the 
check,  nor  authorize  any  one  else  to  sign  his 
name  to  it 

The  record  does  not  disclose  that  the  check 
was  Introduced  In  evidence,  but  it  Is  manifest 
that  it  was  shown  to  the  witnesses  in  the 
presence  of  the  jury,  and  that  she  entered 
a  plea  of  guilty  to  forging  the  check  set  out 
In  the  Indictment  The  only  question  pre- 
sented Is :  Is  this  sufficient  testimony  to  sup- 
port a  Judgment  on  a  plea  of  guilty.  Article 
656,  C.  C.  P.,  provides  that,  where  a  person 
charged  with  felony  enters  a  plea  of  guilty. 
If  the  punishment  of  the  offense  is  not  ab- 
solute fixed  by  law,  and  beyond  the  discre- 
tion of  the  jury  to  graduate,  a  jury  shall  be 
Impaneled  to  assess  the  punishment,  and  evi- 
dence submitted   thereon  to  enable  them  to 


decide  thereupon.  While  this  statute  has 
been  held  to  be  mandatory,  and  this  court  has 
said  that  It  is  not  merely  for  the  benefit  of 
the  defendant  but  that  It  was  also  Intended 
to  safeguard  the  interests  of  the  state,  yet  in 
Doans  V.  State,  S6  Tex.  Cr.  R.  468,  37  S.  W. 
761,  It  was  held  that  where  the  defendant 
entered  a  plea  of  guilty,  he  cannot  urge  the 
Insufficiency  of  the  evidence,  if  the  record 
discloses  that  evidence  was  Introduced  tend- 
ing to  connect  him  with  the  offense.  As  the 
jury  assessed  against  the  appellant  the  lowest 
penalty  authorized  by  law,  she  will  not  be 
heard  to  complain  that  the  evidence  adduced 
did  not  conclusively  show  her  guilt  In  con- 
nection with  her  plea  of  guilty,  it  did  suffi- 
ciently tend  to  show  her  connection  with  the 
offense  charged,  forging  the  check  described 
to  the  indictment,  signed  W.  M.  Sdillepake, 
who  testified  he  signed  no  such  check.  This 
will  support  the  verdict 
The  judgment  is  affirmed. 


BURNETT  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    April  1. 
1914.) 

1.  Cbiuinai.  Law  (§  698»)— Habmi.bs8  Ebbob 
— Refctsai,  of  Oontintjancb. 

Refusal  of  continuance  for  absence  of  wit- 
nesses cannot  be  complained  of,  they  having  ar- 
rived before  conclusion  of  the  trial,  if  not  be- 
fore conclusion  of  the  testimony,  and  White's 
Ann.  Code  Cr.  Proc.  art.  698,  providing  that 
introduction  of  testimony  at  any  time  before 
conclusion  of  argument  shall  be  allowed,  if  it 
appears  necessary  to  due  administration  of  jus- 
tice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }§  1335-1341;  Dec.  Dig.  { 
698.*] 

2.  Cbiuinai.  Law  (S  1166*)— Habmlbsb  Ebbob 
— Rbfdsai.  or  Continuance. 

Refusal  of  continuance  for  absence  of  a 
witness  was  harmless ;  all  that  it  was  stated  he 
would  testify  to  being  a  fact  as  to  which  there 
was  no  question. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S!  3100^102,  3107-3113 ;  Dec 
Dig.  §  1166.»] 

3.  Witnesses  (|  350*)— Cbedibiljtt— Cboss- 

EXAUINATION   or  DEFENDANT. 

As  affecting  his  credit,  defendant  mar  l>e 
asked,  on  cross-examination  if  he  had  not  plead- 
ed guilty  to  theft,  and  this  though  it  was  in  a 
justice  court  which  had  jurisdiction  only  as  an 
examining  court 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ${  1140-1149;    Dec.  Dig.  {  350.*] 

4.  Ai'FiDAvns  (S   6*)— Takino   by  Defend- 
ant's OouNSEir— Motion   foe  New  Tbial. 

A£Sdavits  accompanying  a  motion  for  new 
trial  may  not  be  sworn  to  before  defendant's 
counsel. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  IS  18-27 ;    Dec.  Dig.  f  5.*] 

5.  Cbiminal   Law    (5  938*)  — New   Tbial  — 
Newlt  Dibcovsbed  Evidence. 

Motion  for  new  trial,  on  the  ground  of 
newly  discovered  evidence,  may  not  be  based  on 
matters  which  defendant  knew,  as  well  before 
as  after  trial,  that  witness  knew;   but  in  case 
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of  Burprlae,  defendant  should  hare  taken  step* 
for  a.  postponement. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ff  2S06-2315,  2317 ;  Dec.  Dig. 
{  938.*1 

Appeal  from  District  Court,  Angelina  Coun- 
ty;  li.  D.  Oulnn,  Judge. 

Arthur  Burnett  was  convicted  of  theft, 
and  api)eals.    Affirmed. 

Sam  H.  Townsend  and  W.  J.  Townsend, 
Jr.,  both  of  Lufkln,  for  appellant  C-  ^.  Lane, 
Aast  Atty.  Oen.,  for  the  State. 

BLARPBR,  J.  Appellant  was  JolnUy  Indict- 
ed with  Dave  Havard,  charged  with  the  theft 
of  one  head  of  cattle,  the  property  of  Fred 
Dearmond ;  a  severance  was  granted  and  ap- 
pellant placed  on  triaL 

Appellant  testified  in  the  case  and  admitted 
assisting  Dave  Havard  in  killing  a  cow,  at 
the  time  and  place  charged,  but  says  he  was 
employed  by  Havard  to  assist  him  (Havard) 
In  killing  the  cow ;  that  Havard  represented 
to  him  that  It  was  his  (Havard's)  cow,  and 
he,  apiiellant,  believed  It  to  be  Havard's  cow ; 
that  the  cow  killed  was  branded  "D"  on  right 
hip.  We  think  the  record  would  authorize 
the  Jury  to  find,  if  It  does  not  conclusively 
show,  that  the  cow  killed  was  the  property  of 
Mr.  Dearmond,  and  was  branded  ''HO"  on 
hip,  and  not  "D,"  as  testified  to  by  appellant 

[1,  2]  In  Ills  first  bill  of  exceptions  appel- 
lant complains  that  the  court  erred  in  over- 
ruling his  application  for  a  continuance  on 
account  of  the  absence  of  the  witnesses  Mrs. 
Fannie  Havard,  Sam  Horton,  and  Tom  Du 
Bose.  The  record  discloses  that  when  the 
court  overruled  the  application  be  had  pro- 
cess issued  for  these  witnesses,  and  while 
their  attendance  is  not  shown  to  have  been 
obtained  before  the  conclusion  of  the  testi- 
mony, yet  it  does  not  disclose  that  before  the 
conclusion  of  the  trial  of  the  case  the  attend- 
ance of  Mrs.  Fannie  Havard  and  Sam  Hor- 
ton was  secured,  and  the  court  in  approving 
the  bill  says  if  at  the  conclusion  of  the  testi- 
mony the  defendant  bad  requested  that  a 
postponement  be  bad  until  the  witnesses  ar- 
rived, he  would  have  granted  it  Article  608, 
White's  Ann.  Code  Cr.  Proa,  provides  that 
the  court  shall  allow  testimony  to  be  intro- 
duced at  any  time  before  the  argument  is 
concluded,  if  it  appears  that  It  is  necessary  to 
a  due  administration  of  justice.  When  the 
witnesses  arrived  appellant  should  have  then 
tendered  them  as  witnesses,  even  If  the  tes- 
timony had  closed  and  argument  begun.  As 
to  the  witness  Tom  Du  Bose,  all  It  was  stated 
he  would  testify  is  that  while  the  beef  was 
b^Lng  peddled  be  purchased  a  portion  of  the 
beef  from  Dave  Havard,  and  paid  Havard 
for  U;  that  api)ellant  was  with  Havard  at 
the  time,  and  did  not  claim  any  part  thereof. 
That  the  beef  was  peddled  out,  in  the  main, 
and  that  Havard  made  the  sales,  is  a  fact 
about  which  there  was  no  question;   conse- 


quently the  absence  of  the  witness  Du  Bose 
would  not  present  reversible  error;  and,  as 
the  record  discloses  the  attendance  of  the 
other  witnesses  was  secured  before  the  con- 
clusion of  the  trial,  the  courr.  did  not  err  In 
refusing  to  grant  a  new  trial  on  this  ground 
In  the  motion. 

[3]  In  another  bill  it  is  sho\f  n  that  on  the 
cross-examination  of  appellant,  he  was  asked 
If  he  had  not  pleaded  guilty  to  theft  of  some 
turkeys,  and  he  answered  that  he  bad.  On 
redirect  examination  It  was  shown  that  he 
entered  his  plea  In  the  Justice  court  B.nA  ap- 
pellant moved  to  strike  out  the  testimony  oa 
the  ground  that  the  Justices  of  the  peace 
have  no  Jurisdiction  to  accept  pleas  of  guilty 
in  theft  cases.  Justice  courts  have  Jurisdic- 
tion to  entertain  complaints  for  theft  and 
conduct  examining  trials,  and.  If  the  evidence 
Justifies,  bind  a  person  over  to  the  district 
or  county  courts,  whichever  court  would  have 
Jurisdiction,  and  one  could  enter  a  plea  of 
guilty  on  this  trial,  while  the  court  was  con- 
ducting an  examination  as  to  whether  or 
not  he  would  be  bound  over.  Of  course,  the 
court  could  enter  no  final  Judgment  of  con- 
viction, but  only  a  Judgment  binding  the  per- 
son to  appear  before  the  court  having  Juris- 
diction of  the  offense,  yet  evidence  that  such 
a  complaint  had  been  filed,  and  he  had  en- 
tered a  plea  of  guilty  on  this  examining 
trial,  would  be  admissible  as  affecting  his 
credit,  theft,  even  if  a  misdemeanor,  being 
an  offense  involving  moral  turpitude.  The 
only  error  the  court  committed  was  at  the 
request  of  appellant  in  striking  this  testi- 
mony from  the  record,  and  Instructing  the 
Jury  not  to  consider  It 

[4]  These  are  all  the  bills  in  the  record, 
and  there  is  no  complaint  as  to  the  charge  of 
the  court  as  given.  So  the  only  other  mat- 
ter that  need  be  discussed  Is  the  ground  alleg- 
ing newly  discovered  testimony.  In  the  first 
place,  all  the  affidavits  attached  to  the  motioc 
were  attempted  to  be  sworn  to  before  appel- 
lant's counsel.  It  has  been  held  by  this  court, 
in  an  unbroken  line  of  decisions,  that  counsel 
in  the  case  are  not  authorized  to  take' such 
affidavits.  Maples  v.  State,  60  Tex.  Cr.  R. 
169,  131  S.  W.  567.  The  reason  for  this  rule 
is  aptly  illustrated  in  this  case.  The  affidavit 
of  Uie  sister-in-law  of  appellant  Mrs.  Babe 
Burnett,  appears  in  the  record,  sworn  to  be- 
fore appellant's  counsel,  in  which  it  is  stated 
she  would  swear,  "about  two  days  before  the 
trial  of  appellant,  that  Alice  Conley  (a  wit- 
ness for  the  state)  was  at  her  house,  and  had 
said  she  was  mad  at  Dave  Havard  and  ap- 
pellant and  was  going  to  swear  that  appel- 
lant proiX)sed  to  her  If  she  would  swear  for 
him  and  Dave,  she  would  be  well  paid  for  it ; 
that  in  fact  she  did  not  know  anything  about 
the  case,  but  was  going  to  so  testify  because 
she  was  mad  at  him."  The  witness  Alice 
Conley  did  swear  on  the  trial  that  such  prop- 
osition had  been  made  to  her  by  appellant 
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and  sbe  refused  lb  However,  In  answer  to 
this  affidavit,  tbe  state  presents  the  affidavit 
of  tbe  father  of  Mrs.  Bomett,  and  Mr.  Pride 
swears:  "I  know  Mrs.  Babe  Burnett.  She 
Is  my  daughter.  Testerday  evening  late,  I 
learned  that  she  bad  been  brought  to  Lufkin 
as  a  witness  to  testify  for  defendant,  Arthur 
Burnett,  on  bis  motion  for  new  trial.  Shortly 
after  her  arrival  I  saw  her  and  talked  with 
her,  and  she  told  me  that  she  had  signed  an 
affidavit,  tbe  one  set  out  in  defendant's  mo- 
tion, and  upon  my  questioning  her  about  the 
matter,  she  admitted  to  me  and  said  to  me 
tbat  she  really  did  not  sign  tbe  said  affidavit, 
and  told  tbe  parties  Insisting  upon  her  doing 
so  that  she  did  not  want  to  sign  It,  but  after 
awhUe  she  agreed  for  her  husband,  Marshall 
Burnett,  who  Is  the  brother  of  Arthur,  the 
defendant,  to  sign  her  name  to  it  She  also 
told  me  that  the  girl.  Miss  Alice  Conley,  bad 
talked  with  ber,  and  she  did  not  remember 
Jnst  what  tbe  conversation  was,  and  tbat 
was  tbe  reason  that  she  did  not  want  to  sign 
tbe  affidavit,  but  tbat  appellant's  counsel  told 
tbat  sbe  bad  Just  as  well  sign  the  affidavit, 
tbat  be  had  it  anyway,  and  tbat  if  sbe  did 
not  sign  it,  sbe  could  go  back  home.  I  know 
tbat  sbe,  my  daughter,  did  go  back  home  on 
tbe  early  morning  train,  and  is  not  here  now." 
This  but  illustrates  tbat  in  Justice  to  counsel, 
as  well  as  in  the  Interest  of  public  policy, 
counsel  in  a  case  should  not  be  permitted  to 
take  testimony  in  a  case,  or  swear  witnesses 
to  affldavltB  or  other  papers  in  a  case. 

[S]  As  to  the  affidavit  of  Mrs.  Letha  John- 
son, it  shows  tbat  appeUant  knew  that  Mrs. 
Johnson  knew  these  facts,  as  well  before  as 
be  did  after  tbe  trial,  for  sbe  says  he  was 
present  on  the  occasion  and  took  part  in  tbe 
conversation,  and  if  be  was  surprised  at  the 
teetimoDy  of  Mlsa '  Oonley,  he  should  then 
have  withdrawn  his  announcement,  or  moved 
to  i)ostpone  until  tbe  witness,  or  witnesses, 
who  would  swear  to  these  facts  could  be  ob- 
tained. It  is  not  allowable  to  continue  with 
the  trial,  and,  if  it  results  adversely,  then 
set  these  matters  np  in  the  motion  for  new 
trial.  This  would  be  trifling  with  tbe  court 
As  hereinbefore  stated,  the  affidavits  are  not 
verified  in  a  way  we  can  consider  them,  but, 
if  so,  under  the  rules  of  law  governing  newly 
discovered  evidence,  they  would  not  present 
reversible  error.  For  a  list  of  authorities  so 
holding  see  section  1149,  White's  Ann.  O.  0- 
P.  and  each  subdivision  of  said  section. 
Tbe  Judgment  is  affirmed. 


wife  while  in  flagrante  delicto  with  another, 
which,  by  Pen.  Code  1911,  art.  1102,  is  declared 
justifiable  bbmicid&  an  instruction  that,  if  ac- 
cused discovered  bu  wife  in  such  offense,  and 
shot  intending  to  kill  ber  paramour,  but  acci- 
dentally struck  and  killed  her,  tliey  should  ac- 
quit was  prejudicial  error,  though  he  testifiEKl 
that  he  shot  at  his  wife's  companion,  and  acci- 
dentally struck  her. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  gi  586-691 ;    Dec.  £>ig.  |  280.*] 

Appeal  from  District  Court,  Kaufman 
County;  F.  L.  Hawkins,  Judge. 

Sid  Williams  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.    Reversed. 

Woods  &  Morrow  and  S.  J.  Osborne,  all  of 
Kaufman,  for  appellant  J.  S.  Terry,  Co. 
Atty.,  of  Kaufman,  and  0.  B.  Lane,  Asst 
Atty.  Gen.,  for  tbe  State. 


WILLIAMS  V.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    March 

4, 1914.    Beheanng  Denied  April  15, 

1914.) 

HOHIOIDB   (i   286*)-nJUSTmCA'n0N— IWSTBTTO- 
TIONSt 

Where,  in  a  prosecution  of  accused  for  kill- 
ing his  wife,  the  state  introduced  his  confession, 
in  which  be  stated  that  he  intentionally  shot  his 


DAVIDSON,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree;  the  Jury  as- 
sessing bis  punishment  at  00  years'  confine- 
ment in  tbe  penitentiary. 

In  making  a  statement  of  this  case,  it  la 
fairly  correct  to  state  tbat  appellant's  wife, 
deceased,  Iiad  conducted  herself  in  such  way 
as  to  show  sbe  bad  been  unfaithful  to  her 
marital  vows,  and  had  been  sufficiently  in- 
discreet as  to  be  guilty  of  illicit  intercourse 
with  other  men.  These  matters  brought 
trouble  between  appellant  and  bis  wife.  It 
became  sufficiently  notorious  for  bis  landlord 
to  request,  and  appeUant  to  comply  with  the 
request  to  move  ber  from  his  Gandlord'e^ 
premises.  On  two  occasions  she  left  appel- 
lant, and  it  is  a  correct  conclusion  to  state 
sbe  bad  ceased  to  care  for  him,  and  was 
guilty  of  tbe  indiscretion  above  mentioned. 

Appellant's  testimony  is,  substantlaUy, 
that,  on  the  night  previous  to  the  bomldde 
tbe  following  morning,  be  bad  made  arrange- 
ment to  haul  wood  from  a  point  about  four 
or  five  miles  distant  from  bis  restdencei  A 
young  man  who  lived  on  tbe  place  was  to 
accompany  him  and  drive  tbe  wagon.  Tbey 
left  early  tbe  next  morning,  about  or  before 
day — at  least  very  early  In  tbe  morning — the 
young  man  driving  the  wagon,  appeUant  go- 
ing a  nearer  way  afoot  to  Join  Itlm  at  a  desig- 
nated point  Appellant  did  not  Join  liim, 
but  returned  to  a  ravine.  He  testifies  the 
night  before  he  heard  Jim  Pollard,  a  cousin  of 
bis  wife,  and  Ills  wife  talking,  in  which  con- 
versation a  date  was  made  between  them  by 
which  they  were  to  meet  at  a  ravine  a  few 
hundred  yards  from  bis  residenoe;  tliat,  in- 
stead of  going  after  tbe  wood,  be  returned  to 
this  ravine  and  watched.  The  parties  did 
not  make  their  appearance  at  the  ravine,  but 
later  he  saw  his  wife  and  deceased  meet  be- 
hind the  bam;  bis  wife  laid  down,  as  did 
deceased,  in  some  weeds ;  that  he  immediate- 
ly went  to  where  they  were,  and,  as  be  ap- 
proached. Pollard  Jumped  up,  as  did  lila  wife, 
she  pulled  down  her  clothing,  and  tliey  ran 
towards  the  house,  he  pursuing  tbem.  As 
Pollard  ran  towards  tbe  house,  and  when 
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■  near  it,  be  picked  np  an  axe  and  entered  the 
house.  His  wife  picked  upon  a  stick  of 
wood  and  entered  tike  bouse.  Appellant  im- 
mediately entered  tbe  bouse.  They  had  some 
discussion,  and  Pollard  threatened  to  kill 
him,  and  made  a  "plunge"  at  him.  Appel- 
lant shot  at  Pollard,  and  shot  bis  wife.  His 
wife  immediately  ran  out  of  the  bouse,  some- 
thing Uke  100  yards,  where  she  fell  and  died. 
He  shot  Pollard  two  or  three  times,  but  Pol- 
lard survived,  and  testified  on  tbe  trial. 
There  is  evidence  also  to  tbe  efTect  that  he 
had  previously  caught  Pollard  and  his  wife 
in  the  act  of  intercourse  on  a  bed  in  Us 
room.  This  may  be  sufficient,  so  far  as  tbe 
defensive  theories  are  concerned. 

A  state's  witness,  who  claims  to  have  been 
present  at  tbe  bouse  of  appellant  at  the  time 
of  the  trouble,  controverts  appellant's  state- 
ment as  to   the  matters  occurring  in   the 
room,  as  to  tbe  attack  of  Pollard  on  appel- 
lant, and  as  to  shooting  the  wife  in  the 
bouse.    Tbe  state's  theory,  without  going  in- 
to details,  is  that  appellant  shot  Pollard  in 
tbe  bouse,  and,  while  he  was  doing  so,  bis 
wife  left  tbe  room;   that  he  pursued  and 
shot  her  at  a  distance  of  something  like  100 
yards  from  tbe  house.    The  state  also  contro- 
verts the  fact  by  a  witness  as  to  tbe  proba- 
bilities or  possibilities  that  Pollard  and  the 
wife  of  appklant  could  have  been  engaged  ta 
tbe  act  of  intercourse,  or  been  se^i  by  ap- 
pellant In  a   compromising  position,   about 
which  he  testifies.     This  witness  does  this 
more  by  the  process  of  elimination  than  by 
positive  evidence.    He  was  not  ont  of  tbe 
house,  while  Pollard  and  tbe  wife  of  appel- 
lant were  ont  of  tbe  house.    But  he  states 
they  did  not  have  tbe  time  to  engage  in  the 
matters  about  which  appellant  testified,  and 
that,  if  so,  he  conld  have  known  it     Tbe 
substance  of  bis  testimony  by  tbe  circum- 
stances and  incidents  goes  to  show  that  Pol- 
lard and  tbe  wife  of  appellant  did  not  have 
the  time  to  do  what  appellant  says  be  caught 
them  doing,  and  therefore  that  phase  of  ap- 
pellant's testimony  is  not  true.    Pollard  was 
used  as  a  witness,  and  he  denied  tbe  matters 
testified  by  appellant,  so  far  as  tbe  act  or 
attempted  act  of  intercourse  at  the  barn  and 
his  Intimate  relations  with  appellant's  wife 
are  concerned.    Tbe  families  were  Intimate, 
being  n^gbbors,  and  related,  the  wife  of  ap- 
pellant being  the  cousin  of  'Pollard.     It  is 
also  in  evidence  that  a  young  man  who  was 
to  drive  the  wagon  for  tiie  wood  had,  the 
night  previous  to  the  homicide,  slept  at  Pol- 
lard's house,  but  he  came  home  early  in  tbe 
morning  to  go  with  appellant  after  the.  wood. 
This  young  man  was  requested  by  appellant 
to  borrow  a  gun  that  was  at  Pollard's.    Ap- 
pellant's evidence  is  to  the  effect  that  lie 
wanted  to  borrow  a  sbotgun.     The  young 
man  borrowed  a  pistol  from  Mrs.  Pollard. 
He  seemed  to  have  understood  that  appel- 
lant wanted  a  pistol;  both  agree  defendant 
used  the  word  gun.    This  seems  to  be  tbe 


only  pistol  at  Pollard's  house,  and  there  is 
some  evidence  to  tbe  effect  that  Pollard  was 
the  owner  of  tbe  pistol,  instead  of  bis  wife. 
Anyway,  the  young  o^an  brought  this  pistol 
to  appellant's  house.  Immediately  after  ap- 
pellant and  tbe  young  man  left  appellant's 
residence,  going  to  haul  wood.  Pollard  came 
to  appellant's  residence.  The  facts  are  uu- 
controverted  on  this  line,  and  also  that  he 
did  not  return  home  for  breakfast,  and  was 
carried  home  after  being  shot  by  appellant. 
This  is  a  sufficient  statement  of  the  case  to 
bring  in  review  tbe  questions  raised  for  re- 
vision. 

1.  There  was  a  bill  of  exceptions  reserved 
to  tbe  introduction  of  some  statements  or 
purported  confessions  made  by  appellant  on 
two  occasions.  The  evidence  fairly  shows  be 
was  under  arrest  at  tbe  time  they  were 
made.  His  contention  is  that  these  matters 
were  Inadmissible,  because  it  was  not  shown 
he  was  warned,  and  there  was  no  evidence 
that  be  signed  tbe  statement  These  confes- 
sions or  statements  were  in  writing,  and  are 
found  in  the  statement  of  facts,  but  are  not 
copied  in  the  bill  of  exceptions,  nor  referred 
to  in  statement  of  facts  and  made  part  of  tbe 
bill.  Therefore,  under  the  authorities,  tbe 
bill  is  insufficient  to  require  this  court  to  re- 
vise this  ruling  of  the  trial  court  Without 
going  into  any  discussion  of  this  matter,  we 
would  say,  if  upon  another  trial  these  mat- 
ters are  offered  in  evidence,  the  state  should 
be  required,  under  terms  of  tbe  statute,  to 
connect  up  tbe  matter  fully  before  introduc- 
ing the  confessions  or  written  statements. 
The  burden  of  proof  is  on  tbe  state  when 
confessions  of  this  nature  are  sought  to  be 
introduced  against  the  accused  to  show  their 
competency.  Tbe  matter  is  discussed  in 
Thomas  v.  State,  35  Tex:  Or.  R.  178,  32  S. 
W.  771.  This  much  is  said  in  reference  to 
this  matter  in  view  of  another  triaL 

2.  Appellant  contends  tbe  court  erred  In 
not  charging  upon  self-defense.  We  are  of 
opinion  this  proposition  is  correct  Tbe  de- 
fendant testified  that  as  Pollard  ran  into  bis, 
appellant's,  house,  he  picked  up  an  axe.  He 
does  not  say  positively  that  be  carried  tbe 
axe  in  tbe  house,  but  be  testifies,  as  he  ran 
in  the  house,  he  picked  up  tbe  axe,  and  that 
his  wife  picked  up  a  stick  of  wood.  After 
getting  In  tbe  bouse,  and  during  tb^  little 
discussion  in  there,  he  says  Pollard  "plung- 
ed" at  him,  and  he  thought  be  was  going  to 
kill  him,  and  he  shot  bim.  Tbe  court  may 
not  have  believed  appellant  in  view  of  the 
state's  testimony  and  from  tbe  circumstanc- 
es, but  that  is  ImmateriaL  Defendant  testi- 
fied to  the  fact  which  wonld  raise  tbe  issue 
of  self-defense,  and  tbe  Jury  was  to  Judge 
this  matter  under  appropriate  Instructions. 
Wherever  the  testimony  raises  an  issue,  weak 
or  strong,  that  is  beneficial  to  the  accused,  it 
Is  the  imperative  duty  of  the  court  to  submit 
that  issue,  under  appropriate  Instructions, 
for  solution  by  tbe  Jury. 
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S.  Tbe  court  gaTe  this  charge  on  man- 
■langhter:  "Now,  U  yon  beUeve  from  the 
evidence  beyond  a  leasonable  donbt  that  the 
defendant,  Sid  WiUlams,  with  a  pistol,  which 
was  a  deadly  weapon,  or  Instrument  reason- 
ably calculated  and  likely  to  produce  death 
by  tbe  mode  and  manner  of  its  use,  in  sud- 
den passion  aroused  by  an  adequate  cause, 
with  intent  to  MU,  did  shoot  said  Lizzie  WU- 
lams,  and  thereby  kill  her,  yon  will  find  de- 
fendant guilty  of  manslaughter,  and  assess 
his  punishment  at  Imprisonment  in  the  peni- 
tentiary for  any  term  of  not  less  than  two 
nor  more  than  five  years."  Various  objec- 
tions are  urged  to  this  charg&  We  think  this 
charge  is  subject  to  criticism.  In  that  It  plac- 
ed the  burden  of  proof  upon  appellant,  and 
requires  the  jury  to  believe  beyond  a  reason- 
able donbt  that  the  matters  occurred  which 
would  reduce  tbe  kUllng  to  manslaughter,  be- 
fore they  could  acquit  of  murder  and  convict 
of  manslaughter.  This  is  not  the  law  in  Tex- 
as. See  Eanes  v.  State,  10  Tex.  App.  421; 
Huddleston  v.  State,  54  Tex.  Cr.  R.  97,  112 
S.  W.  64,  130  Am.  St  Bep.  876;  Melton  v. 
State,  47  Tex.  Cr.  B.  457,  83  8.  W.  822. 
These  are  sufficient  number  of  cases  to  cite 
on  this  proposition.  The  reasonable  doubt 
is  in  favor  of  the  defendant;  the  burden  of 
proof  Is  on  the  state. 

4.  The  court  gave  the  following  charge: 
"Our  statute  provides  that  homicide  Is  jus- 
tifiable when  committed  by  the  husband  upon 
the  person  of  any  <«ie  tak^i  in  the  act  of 
adultery  with  tbe  wife,  provided  the  killing 
take  place  before  the  parties  to  the  act  of 
adultery  have  separated."  This  is  subdivi- 
sion '19  of  the  charge.  Subdivision  20  is  In 
the  following  language :  "If  you  believe  from 
the  evidence  that  defendant  discovered  his 
wife,  Lizzie  Williams,  and  Jim  Pollard  in  the 
act  of  copulation,  or  about  to  engage  in  such 
act,  and  before  the  two  had  separated,  that 
defendant  shot  at  Jim  Pollard,  and  that  a 
shot  intended  for  Jim  Pollard  accidentally 
struck  and  killed  Lizzie  Williams,  then  you 
will  acquit  the  defendant"  We  suppose  this 
charge  was  intended  to  comply  with  article 
1102  of  the  Bevlsed  Penal  Code,  which  reads 
as  follows:  "Homicide  is  justifiable  when 
committed  by  the  husband  upon  the  person 
of  any  one  taken  in  the  act  of  adultery  with 
the  wife;  provided,  tbe  killing  take  place 
before  the  parties  to  the  act  of  adultery  have 
separated." 

It  has  been  held.  In  accordance  with  this 
statute,  that  where  the  husband  apprehends 
his  wife  in  Uie  act  of  adultery  or  copulation, 
and  slays  before  the  parties  have  separated, 
be  is  guilty  of  no  grade  of  homicide.  Massle 
V.  State,  30  Tex.  App.  64, 16  S.  W.  770;  Mor- 
rison V,  State,  39  Tex.  Cr.  R.  519,  47  S.  W. 
369;  Price  v.  State,  18  Tex.  App.  474,  61  Am. 
Rep.  322;  Gregory  v.  State,  50  Tex.  Cr.  K. 
73,  94  8.  W.  1041.  The  crlUclsm  of  this 
charge  by  appellant  is  that  the  court  did  not 
explain  to  the  jury  the  meaning  of  the  term 
"taken  in  the  act  of  adultery,"  and  also  tbe 


term  "before  tbe  parties  to  the  act  of  adul- 
tery have  separated."  These  exceptions  to 
the  charge  were  well  taken.  X\>r  full  discus- 
sion of  this  matter,  see  Price  v.  State,  18 
Tex.  App.  474,  61  Am.  Bep.  322.  As  this 
charge  is  given,  tbe  Jury  may  well  have  con- 
cluded, under  the  facts,  without  appropriate 
Instructions,  that  they  could  not  give  appel- 
lant the  benefit  of  this  statute,  unless  the 
appellant  shot  and  killed  at  the  very  time 
of  the  act  and  while  the  parties  were  behind 
the  barn.  They  might  further  have  conclud- 
ed from  this  charge  that  there  must  be 
shown  by  positive  evidence  the  physical  fact 
of  intercourse  or  copulation.  This  statute 
does  not  mean  either.  It  is  not  necessary  to 
prove  by  positive  facts  that  the  defendant 
saw  the  parties  in  the  actual  act  of  inter- 
course. This  may  be  proved  by  circumstan- 
tial evidence,  as  well  as  by  positive  evidence. 
The  circumstances  may  surround  the  matter 
in  such  condition  as  would  lead  appellant  to 
believe  or  know,  or  any  other  reasonable 
man  to  believe  and  know,  that  the  parties 
were  in  the  act  of  intercourse,  or  about  to 
engage  in  it  or  had  Just  engaged  ln.it  This 
would  Justify  under  the  statute,  if  the  killing 
occurred  before  the  parties  separated.  Un- 
der this  charge  the  jury  may  also  have  been 
led  to  believe  that  before  the  killing  could 
be  justified,  that  the  adultery  must  occur 
at  the  time  and  Immediately  while  the  act 
was  going  on.  This  statute  does  not  convey 
that  idea,  nor  was  It  intended  to  convey  that 
idea.  On  the  contrary,  it  was  not  intended 
by  this  statute  to  limit  the  Justifiable  kUling 
to  the  Immediate  act  of  carnal  intercourse; 
that  is,  while-  the  parties  were  in  the  act 
More  than  that  the  court  sbonld,  in  this 
charge,  have  instructed  the  Jury  what  adul- 
tery meant  under  this  statute,  so  that  the. 
Jury  might  intelligently  pass  on  appellant's 
rights  under  his  view  of  the  case,  and  under 
the  testimony  Introduced  by  him  to  sustain 
that  view. 

Again,  we  are  of  opinion  the  court  should 
have  instructed  tbe  Jury  pertinently^  and 
clearly  what  is  meant  by  tbe  statute  when  it 
uses  tbe  expression  "before  the  parties  to. 
the  act  of  adultery  have  separated."  Would 
the  Jury  infer  from  the  charge  of  the  court 
that  the  killing  must  occur  at  the  bam  be- 
fore the  parties  left  tbe  place  where  appel- 
lant said  be  caught  them?  How  far  would 
they  have  to  go,  or  what  would  have  to  be 
done  in  order  to  show  what  this  separation 
meant?  Our  law  does  not  mean,  nor  has  it 
been  construed  to  mean,  that  appellant's 
right  or  justification  is  limited  to  the  imme- 
diate act  of  the  woman  and  the  paramour 
getting  apart  at  the  time  of  tbe  illicit  inter- 
course. It  means  more  than  that  It  says 
before  the  parties  have  seiwrated.  How  far 
they  may  go  before  they  separate  is  not  so. 
much  the  question,  but  they  must  separate 
at  some  point  and  get  away  from  each  oth- 
er. Here  there  was  no  separation,  as  we^ 
understand  apiieUant's  testimony.    It  Is  true 
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tUey  did  not  return  to  the  houBO  together 
coupled  up  In  the  act  of  copulation.  This 
they  could  not  well  have  done,  being  a  man 
and  a  woman,  but  they  immediately  proceed- 
ed from  where  appellant  caught  them  togeth- 
er, ran  In  the  house  together,  in  the  room  to- 
gether, and  apitellant  immediately  followed 
them,  and  it  wag  there  that  the  trouble  oc- 
curred, and  It  occurred  quickly  after  reach- 
ing that  point 

In  Price  v.  State,  supra,  then  Presiding 
Judge  White  of  this  court  takes  up  this  ques- 
tion, and  discusses  it  in  a  masterly  manner, 
as  was  usual  with  him,  and  his  custom.  He 
discusses  the  statute  from  the  viewpoint  of 
manslaughter,  in  those  states  where  this 
character  of  Intercourse  was  manslaughter, 
noting  the  fact  that  Texas  was  peculiar  in 
having  a  statute  of  this  sort  which  made  it 
Justifiable  bomiddev  whereas  the  other  states 
made  It  manslanghter.  Quoting  from  that 
opinion,  Judge  White  said:  "We  are  not 
aware  tliat  a  similar  statute,  making  such  a 
homicide  justifiable,  can  be  found  in  the 
Codes  of  any  other  state,  though  the  princi- 
ple and  precedent  from  which  ours  is  de- 
rived is  of  most  ancient  origin.  Bat  in  most, 
if  not  all,  the  states,  as  at  common  law,  a 
killing  under  such  circumstances  would  re- 
duce the  homicide  from  murder  to  man- 
slaughter. Blackstone  says:  'So,  If  a  man 
takes  another  in  the  act  of  adultery  with  his 
wife,  and  kills  him  directly  upon  the  spot, 
though  this  was  allowed  by  the  laws  of 
Solon,  as  likewise  by  the  Roman  civil  law 
(if  the  adulterer  was  found  in  the  husband's 
own  house),  and  also  among  the  ancient 
Goths,  yet  In  E<ngland  it  is  not  absolutely 
ranked  in  the  class  of  justifiable  homicide, 
as  in  case  of  a  forcible  rape,  but  It  la 
manslaughter.  It  is,  however,  the  lowest 
degree  of  It;  and  therefore  in  such  a  case  the 
court  directed  the  burning  in  the  hand  to  be 
gently  inflicted,  because  there  could  not  be 
a  greater  provocation.'  4  Black.  Com.  (Chlt- 
ty)  side  p.  191.  Mr.  Bishop  states  the  rule 
as  it  now  obtains  thus:  'If  a  husband  finds 
his  wife  committing  adultery,  and,  provoked 
by  the  wrong.  Instantly  takes  her  life  or  the 
adulterer's,  •  »  *  the  homicide  is  only 
manslaughter.  But  If,  on  merely  hearing  of 
the  outrage,  be  pursues  and  kills  the  offen- 
der, he  commits  murder.  The  distinction 
rests  on  the  greater  tendency  of  seeing  the 
passing  fact  than  of  hearing  of  it  whea  ac- 
complished to  stir  the  passion;  and  if  a 
husband  is  not  actually  witnessing  the  wife's 
adultery,  but  knows  it  is  transpiring,  and  in 
an  overpowering  passion,  no  time  for  cooling 
having  elapsed,  he  kills  the  wrongdoer,  the 
offense  is  reduced  to  manslaughter.'  2  Bish. 
Orim.  L.  (7th  Ed.)  g  708.  Our  statute  uses 
the  expression  'taken  In  the  act  of  adultery 
with  the  wife.'  The  question  is  as  to  the 
proper  meaning  or  construction  of  these 
terms.  Do  the  words,  when  properly  constru- 
ed, mean  that  the  husband  must  discover, 
find,  or  see  the  wife  and  adulterer  in  the 


very  act  of  illicit  intercourse  or  copulation 
in  order  to  constitute  the  offense  denominat- 
ed taken  In  the  act  of  adultery  7*  Such  posi- 
tive proofs  of  the  commission  of  the  crime 
of  adultery  are  not  required,  and  are  rare- 
ly attainable.  As  a  crime,  adultery  itself 
may  be  established  and  proven  by  circum- 
stantial testimony.  Richardson  v.  State,  84 
Tex.  142.  Should  the  law  hold  the  husband 
to  a  great  or  higher  degree  of  proof  tlian 
itself  requires  to  establish  a  gXv&i  fact?  It 
is  a  late  hour  of  the  night;  the  parties  are 
found  in  a  corncrlb  some  distance  from  the 
bouse,  lying  down  in  the  dark.  They  refuse, 
at  first,  to  tLOBwer  when  called;  then,  when 
the  wife  answers,  she  denies  that  any  one 
is  with  her.  When  deceased  gets  up,  be 
clutches  the  gun;  defendant  finds  that  the 
one  whose  previous  conduct  and  'carrying 
on'  with  bis  wife  has  excited  his  suspicions 
is  the  one  he  has  thus  found  in  company  with 
his  wife.  What  would  any  reasonable,  sen- 
sible man  have  concluded  from  these  circum- 
stances? In  other  words,  how  did  the  matter 
reasonably  appear  to  defendant?  To  him 
are  not  these  facts  'confirmations  strong  as 
proofs  of  Holy  Writ?'  Could  it  have  be«i 
otherwise  than  that  he  had  caught  the  par- 
ties in  the  act  of  adultery,  either  Just  as  they 
were  about  to  commit,  or  Just  after  they 
bad  in  fact  committed  it?  His  voice  when  he 
called,  perhaps,  had  arrested  them  In  the 
very  act  of  carnal  coition,  and,  if  that  were 
80,  then  were  not  the  parties  caught  or  tak- 
en by  him  in  adultery?  Does  not  the  law 
always  estimate  a  man's  right  to  act  upon 
reasonable  appearances?  Taking  into  Consid- 
eration the  res  gests — taking  the  acts  of  the 
parties  and  their  words  coupled  with  th^r 
acts — and  were  not  the  appearances  of  a 
character  such  as  would  have  created  the 
reasonable  apprehension  and  conviction,  in 
a  person  of  ordinary  mind,  that  the  parties 
thus  taken  were  taken  in  the  act  of  adul- 
tery?' 

Now  the  facts  in  the  instant  case  were  ful- 
ly as  strong  or  stronger  than  those  quoted 
above  in  the  Price  Case.  They  have  been 
already  quoted,  and  it  Is  unnecessary  here  to 
repeat  th«n.  Quoting  fr<»n  State  v.  Pratt, 
Houst  Cr.  Gas.  (DeL)  249,  the  following  quo- 
tation is  made  by  Judge  White  from  that 
case:  "If  a  husband  find  another  In  the 
act  of  adultery  with  his  wife,  and  in  the 
first  transport  of  passion  excited  by  it  then 
and  there  kills  him,  it  will  not  be  murder, 
but  manslaughter  only.  It  Is  not  necessary, 
however,  that  he  should  witness  an  act  of 
adultery  committed  by  them.  If  he  saw  the 
deceased  in  bed  with  his  wife,  or  leaving  it, 
or  found  them  together  in  such  a  position  as 
to  indicate  with  reasonable  certainty  to  a  ra- 
tional mind  that  they  had  Just  then  commit- 
ted the  adulterous  act,  or  were  then  about  to 
commit  it,  the  effect  will  be  the  same;  and  if, 
under  such  circumstances,  the  mortal  blow 
was  then  and  there  given,  the  killing  will 
be  manslaughter  merely." 
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Quoting  again  from  Judge  White's  opinion ' 
we  find  this:  "As  to  a  proper  construction 
of  tlie  expression  'taken  in  the  act,'  we  can- 
not belleye  tliat  the  law  requires  or  restricts 
the  right  of  the  husband  to  the  fact  that  be 
must  be  an  eyewitness  to  physical  coition  of 
his  wife  with  the  other  party.  As  we  have 
seen,  adultery  can  be  proven  by  circum- 
stances, and  the  circumstances  in  this  case 
were  not  hearsay,  so  far  as  this  defendant 
was  concerned;  they  transpired  In  his  own 
presence,  sight,  and  hearing.  A  mistake  may 
possibly  exist  as  to  the  fact;  "but  if  a  per- 
son laboring  under  a  mistake  as  to  a  partic- 
ular fact  shall  do  an  act  which  would  oth- 
erwise be  criminal,  he  is  guilty  of  no  offense' 
(Penal  Code,  art.  45),  provided  it  be  such 
mistake  as  does  not  arise  from  want  of  prop- 
er care  on  his  part  (Penal  Code,  art  4R).  A 
party  may  always  act  upon  reasonable  ap- 
I>earances,  and  his  guilt  depends  upon  the 
reasonableness  of  the  appearances,  judged  of 
from  his  own  standpoint" 

Quoting  further,  Judge  White  uses  the  fol- 
lowing language  from  Mr.  Bishop:  "If  a  hus- 
band is  not  actually  witnessing  his  wife's 
adultery,  but  knows  it  is  transpiring,  and  in 
an  overpowering  passion,  no  time  for  cooling 
baying  elapsed,  he  kills  the  wrongdoer,  the 
<^ense  is  reduced  to  manslaughter"— citing 
State  T.  Holme,  54  Mo.  153;  Biggs  v.  State, 
29  Ga.  723,  76  Am.  Dec.  630;  Cheek  v.  State, 
35  Ind.  492.  And  to  the  same  effect  is  Maher 
y.  State,  10  Mich.  212,  81  Am.  Dec.  781. 

Judge  White  further  says:  "If  the  offense 
would  be  manslaughter  at  common  law,  and. 
In  most  of  the  other  states,  it  would  in  like 
circumstances  be  Justifiable  homicide  under 
the  special  provisions  of  our  statute."  Pe- 
nal G!ode,  art  1102. 

In  the  Frice  Case  the  court  gave  this 
charge  predicated  upon  the  statute:  "If  the 
Jury  find  that  the  defendant  shot  and  killed 
the  said  Chandler  at  the  time  and  place  as 
alleged,  and  It  also  appears  from  the  testi- 
mony that  defendant  shot  and  killed  said 
Chandler  when  taken  in  the  act  of  adultery 
or  carnal  intercourse  with  the  wife  of  the 
defendant,  and  before  they  (Chandler  and 
tbe  wife)  bad  separated,  then  they  will  find 
him  not  guilty."  Quoting  from  Judge  White 
further:  "The  very  gist  of  the  Issue  made  by 
tbe  facts  in  the  case  was  as  to  whether  the 
facta  tended  to  show  that  the  parties  were 
taken  In  tbe  act  of  adultery,'  and,  in  all  such 
caaes,  we  Imagine,  the  principal  contest  will 
be  as  to  that  fact  Such  being  true,  It  is  a 
part  of  the  law  of  such  cases  that  tbe  Jury 
should  be  properly  instructed  as  to  what  is 
meant  by  the  expression  'taken  in  the  act' 
Without  some  explanation  of  the  phrase,  a 
Jury  would  scarcely  be  able  to  comprehend 
and  understand  its  import,  so  as  correctly 
to  apply  It  to  the  facte.  They  would,  per- 
haps, be  most  likely  to  interpret  it  as  mean- 
ing that  the  parties  must  be  taken  lu  the 
yery  act  and  process  of  carnal  intercourse 


and  copulation.  Again,  It  was  Important  that 
the  Jury  should  have  been  instructed  as  to 
the  meaning  of  the  other  expression  used 
in  tbe  statute,  'before  the  parties  to  the  act 
of  adultery  have  separated.'  Giving  the  lan- 
guage a  too  literal  construction,  they  might 
infer  that  it  meant  that  tbe  parties  must  be 
physically  united  with  the  rem  in  re,  in  the 
act  of  copulation,  and  that  it  would  be  a 
separation,  though  they  might  still  be  in  the 
same  bed  or  same  room.  BMdently  the  stat- 
ute means  no  such  thing,  and  contemplates 
only  that  the  parties  are  still  together  in 
company  with  each  other,  after  tbe  act,  when 
the  homicide  is  committed.  Again,  it  is  most 
clear  that  the  word  "adultery,*  as  used  In  the 
statute,  cannot  be,  or  mean,  the  adultery 
which  Is  defined  as  a  specific  offense  by  tbe 
Code,  and  which  Is  'the  living  together  and 
carnal  Intercourse  with  each  other,  or  habit* 
ual  carnal  intercourse  with  each  other,'  ete., 
of  a  man  and  woman,  etc.  Penal  Codie,  art 
333.  It  cannot  be  that  statutory  adultery 
must  be  shown  by  a  husband  Justl^lng  under 
the  law  we  are  discussing.  Evidently  ecde- 
slflstical  adultery  is  meant — adultery  as  it -is 
known  in  common  parlance — 'violation  of  the 
marriage  bed,'  whether  the  adultery  consisted 
of  but  one  or  more  acta,  or  whether  tbe  par- 
ties lived  in  habitual  carnal  intercourse  or 
not.  It  was  part  of  the  law  of  the  case  that 
'adultery,'  as  used  In  this  statute,  should 
have  been  explained  to  the  Jury." 

I  have  thus  quoted  liberally  from  Judge 
White's  great  opinion.  It  la  so  dear,  Indd, 
and  convincing  that  it  ought  to  settie  these 
questions.  The  criticism,  ■  therefore,  by  ap- 
pellant of  the  charge  given  is  clearly  correct 
The  court  committed  a  fatal  blunder  in  fall- 
ing to  Instruct  tbe  Jury  as  It  should  have 
done  on  these  phases  of  tbe  statute. 

There  is  another  question  which  Is  deemed 
necessary  to  mention.  The  court  limited  ap- 
pellant's right  to  kill  to  the  fact  that  he  shot 
at  Pollard  and  incidentally  killed  his  wife. 
We  are  of  opinion  that  this  is  too  restrictive, 
though  the  question  is  not  raised.  We  sim- 
ply call  attention  to  this  so,  upon  another 
trial,  this  may  not  arise.  If  the  common  law 
and  tbe  authorities  dted  In  this  opinion, 
supra,  lay  down  tbe  correct  rule  as  to  man- 
slaughter, where  the  husband  had  the  right 
to  kill  his  wife  subject  to  punishment  for 
manslaughter,  then  our  statute  means  tbe 
same  thing  as  to  justifiable  homicide.  If 
Judge  White  is  right,  appellant  would  be  also 
Justified  in  killing  his  wife  intentionally,  as 
well  as  incidentally  in  shooting  at  Pollard. 
We  call  attention  to  tbis  for  another  trial, 
and  we  do  this  for  the  reason  that  the  state's 
evidence  shows  that  the  woman  was  pursued 
out  of  the  bouse  something  like  100  yards, 
and  there  shofr  and  killed  after  a  scuffle  be- 
tween them,  and  the  jury  may  have  well  con- 
duded  in  tbis  coimection  that  appellant  was 
not  correct  in  his  testimony  as  to  shooting  her 
In  tbe  house,  because  she  was  shot  In  the 
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head  over  the  right  ear,  the  ball  coming  out 
from  the  top  of  the  head.  She  would  hardly 
be  able  to  run  100  yards  after  a  wound  of 
that  sort  The  writer  would  not  say  she 
could  not,  but.  In  all  probability,  she  was  not 
able  to  do  so.  The  writer  wants  to  say  he 
has  never  yet  been  able  to  find  any  definite 
rule  that  controls  actions  of  wounded  people. 
Pages  might  be  written  enumerating  Illustra- 
tions where  apparently  fatal  wounds  through 
the  brain  did  not  eliminate  the  power  of 
speech  or  power  of  reason  and  locomotion, 
and  even  men  have  gotten  well  after  they 
have  been  shot  in  the  brain.  But  the  writer 
is  not  going  into  a  discussion  of  those  matters. 
This  phase  of  the  case  is  especially  called  to 
the  attention  of  the  court  also  with  reference 
to  the  question  of  manslaughter.  If  appel- 
lant's mind  was  so  aroused  by  the  act  of  in- 
tercourse he  had  seen,  and  by  incidents  fol- 
lowing it  and  connected  with  it,  that  it  was 
incapable  of  cool  reflection,  and  he  killed  his 
wife  for  the  reasons  indicated,  although  he 
had  chased  her  away  from  the  house,  still 
he. might  not  be  guilty  of  anything  higher 
than  manslaughter.  Of  course,  most  of 
these  matters  are  Incident  to  and  connected 
with  the  defensive  theory.  It  is  not  intended 
to  make  the  defense  the  paramount  issue  in 
the  case,  but  it  is  Intended  here  to  say  that 
every  Issue  presented  by  the  evidence  bene- 
ficial to  defendant  must  be  given  in  appro- 
priate charges.  This  defendant  was  given 
50  years  for  murder  in  the  second  degree.  It 
might  be  that  the  jury  would  have  found  him 
guilty  of  no  higher  offense  than  manslaugh- 
ter, even  If  they  should  find,  under  all  the 
facts  and  circumstances,  that  the  parties  had 
so  thoroughly  separated  that  Justifiable  homi- 
cide was  out  of  It 

We  have  examined  tliis  record  with  some 
degree  of  care.  It  is  entertaining  in  many 
respects,  and  the  matters  have  not  often  been 
discussed  and  decided  by  the  court  in  this 
state,  but  there  seems  to  be  no  reason  given 
in  this  record  for  the  trouble  from  either 
standpoint,  except  the  illicit  relations  be- 
tween Pollard  and  appellant's  wife.  It  is 
true,  be  had  been  Jealous  of  other  men,  and 
she  had  been,  to  say  the  least  of  it  more  than 
indiscreet  with  them.  If  the  testimony  Is  to 
be  credited,  appellant  believed  that  she  was 
Intimate  with  Pollard  The  families  to  this 
time  had  been  friendly,  related  by  consan- 
guinity, marital  relations,  friendship,  and  all 
those  ties  that  bind  human  families  together, 
and  for  this  reason  appellant  assigns  this 
Jealousy  and  his  act  in  killing.  He  predi- 
cates the  reason  for  the  fearful  step  he  took 
in  taking  the  life  of  his  wife  and  shooting 
her  paramour  upon  this  Illicit  Intercourse. 
We  have  looked  for  some  oth^  reason  in  the 
record.  If  the  state's  theory  Is  right,  then 
the  act  of  Interconrse  did  not  occur,  but,  even 
from  that  standpoint  the  conduct  of  the 
woman  and  Pollard  and  the  jealous  of  the 


appellant  of  Pollard  are  shown  beyond  any 
question.    There  is  no  other  reason  assigned. 
The  Judgment  is  reversed,  and  the  cause  is 
remanded. 

PRENDERGAST,  P.  J.,  and  HARPER,  J. 
(concurring).  In  agreeing  or  concurring  in 
the  reversal  of  this  case,  we  do  so  upon  one 
ground  only.  The  court  instructed  the  Jury: 
"If  you  believe  from  the  evidence  that  de- 
fendant discovered  his  wife,  Lizzie  Williams, 
and  Jim  Pollard  In  the  act  of  copulation  or 
about  to  engage  in  such  act  and,  before 
the  two  had  separated,  that  defendant  shot 
at  Jim  Pollard,  and  that  a  shot  Intended  for 
Jim  Pollard  accidentally  struck  and  killed 
Lizzie  Williams,  then  you  will  acquit  the  de- 
fendant." The  state  Introduced  the  follow- 
ing confession  of  defendant: 

"I,  Sid  Williams,  do  hereby  state  that  t 
have  been  warned  by  J.  S.  Terry,  county  at- 
torney of  Kaufman  county,  Texas,  in  the 
presence  of  J.  B.  Warren,  constable,  and  Mr. 
E.  P.  Piper,  a  citizen  of  Terrell,  that  I  do 
not  have  to  make  any  statement  concerning 
the  offense  with  which  I  am  charged,  and 
that  if  I  do  make  a  statement,  same  may  be 
used  against  me  upon  my  trial  for  the  offense 
with  which  I  am  charged,  or  dther  of  them, 
and,  after  such  warning,  I  have  voluntarily 
made  in  the  presence  of  said  persons,  and  to 
the  said  county  attorney,  the  following  state- 
ment, to  wit: 

"I  started  off  to  work  and  came  back  and 
found  my  wife  and  cousin  on  the  bed,  and  he 
was  on  her.  They  were  In  the  room  this  way 
— the  south  room.  I  stepped  in  the  back 
kitchen  door,  and  I  could  see  them  good. 
The  door  runs  straight  through,  and  I  saw 
them,  and  went  under  the  shelf  In  the  north 
room  and  got  my  gun  and  his  and  shot  them. 
I  do  not  think  I  said  anything  before  I  shot 
them,  I  do  not  remember  saying  anything. 
I  shot  the  woman  first  I  hit  her  the  first 
time  I  shot.  I  shot  her  in  the  top  of  the 
head.  The  man  jumped  up  to  run.  He  did 
not  get  no  further  than  the  door.  I  shot 
him  two  or  three  times  before  he  could  get 
away  from  the  bed.  I  shot  him  in  the  door. 
She  ran  out  and  fell  about  100  yards  from 
the  house.  I  do  not  think  I  shot  her  but 
once  on  the  bed.  I  did  not  go  out  to  where 
she  fell  until  Mr.  Warren  came.  I  did  not 
follow  her  out  then.  I  went  to  Mr.  Bunley's 
Immediately  after  the  shooting.  I  phoned 
for  Mr.  Piper  at  Levy's.  I  told  them  I  had 
killed  them.  I  Intended  to  kill  them.  I  nev- 
er went  back  Into  the  house  any  more  until 
Mr.  Warren  came.  I  do  not  believe  I  went 
in  the  house  then.  Mr.  Warren  Is  constable. 
I  had  his  pistol  and  mine  too.  The  boy  who 
was  working  with  me  went  down  there  the 
night  before,  and  he  brung  the  gun  back. 
The  boy's  name  is  John  Hall.  We  were  going 
to  the  timber,  and  I  said  to  tell  Jim  Pollard 
to  send  me  his  shotgun,  as  we  were  going  to 
kill  some  equirrels.    Tills  man's  name  was 
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James  FoUard.  The  boy  bron^t  die  piatol 
by  mistake,  and  I  laid  It  np  on  the  sheU,  and 
told  him  he  had  bmng  the  wrong  gun.  I 
started  to  the  timber  that  morning  before 
the  shooting.  I  had  got  right  at  Tolbert's, 
aboat  a  mile  away.  I  saw  his  hand,  Grant, 
out  about  the  lot  I  did  not  talk  to  him. 
The  boy  told  me  before  he  1^  be  could  get 
the  wood  without  me,  and  I  was  aiming  to 
put  out  some  onions,  and  I  turned  back  to 
put  them  out  I  went  in  the  back  door.  I 
snsplcloned  something  when  I  got  near  the 
house,  and  I  went  on  around  to  the  back. 
The  children  were  all  down  the  road  apiece. 
I  have  three  children.  They  were  all  down 
the  road.  There  was  nobody  about  the  house. 
I  went  In  at  the  back  door.  There  are  three 
rooms  In  the  house.  When  I  first  got  to  the 
bouse,  I  went  Into  the  shed  room  on  the  west 
side  of  both  of  the  other  rooms,  and  saw 
James  Pollard  and  my  wife  on  the  bed  In  the 
south  room.  There  was  a  door  leading  Into 
that  room  from  the  shed  room,  and  another 
door  leading  from  the  shed  room  Into  the 
north  room.  I  went  Into  the  north  room  and 
got  the  two  pistols  off  of  the  shelf.  Then 
came  back  to  the  door  leading  from  the  shed 
room  to  the  south  room,  and  shot  my  wife  In 
the  top  of  the  head  first  while  she  was  on 
the  bed.  I  shot  him  two  or  three  times  in 
the  face  before  he  could  get  off  the  bed.  He 
fell  right  at  the  door  near  the  stove.  This 
door  leads  into  the  north  room  from  the 
south  room.  I  know  I  shot  after  be  fell  be- 
cause he  was  scuffling  and  trying  to  get  up. 
My  wife  Jumped  up  oil  the  bed  and  ran  out 
at  the  same  door  through  the  north  room  by 
which  James  Pollard  felL  James  and  my 
wife  were  cousins.  I  Itad  been  suspicions  of 
my  wife  and  James  about  two  or  three  weeks. 
Before  that  time  I  never  thought  anything 
was  wrong  with  them.  I  have  seen  them 
together  several  times  before  this.  I  never 
saw  them  on  the  bed  before,  but  I  came  up 
on  them  out  in  the  crib  together  before.  I 
never  did  catch  them  in  the  act  before  yester- 
day. I  have  seen  her  doing  the  same  thing 
with  others.  I  have  caught  her  in  the  bed 
with  a  fellow  who  worked  on  the  Grlnnan 
farm  by  the  name  of  Ellis.  That  has  been 
about  two  months  ago.  The  other  fellow  was 
named  Henry  Berry.  We  have  been  separat- 
ed. We  separated  about  July.  She  said 
some  of  her  folks  were  dead  down  East  and 
she  left  me  and  went  down  there,  and  then 
she  came  back,  and  then  she  went  to  Dallas 
and  got  sick,  and  sent  for  me,  and  I  went  and 
brung  her  back.  We  were  separated  about  a 
month.  My  wife  had  on  a  long  black  coat 
and  had  on  a  dress.  He  had  on,  I  believe,  a 
Sunday  coat  and  a  cotton  striped  Jumper  and 
a  pair  of  overalls.  His  pants  were  unbut- 
toned. He  had  on  a  pair  of  overalls  with  a 
bib  on.  The  bib  was  not  down.  He  did  not 
have  time  to  button  his  pants.  He  was  try- 
ing to  get  away. 


"This  statement  was  read  over  to  me  be- 
fore signing,  and  I  understand  same,  and  it 
la  correct  Bid  Williams. 

"Witnessed  by 
"J.  B.  Warren 
"B.  P.  Piper. 

'^n  this  15th  day  of  Feb'y.,  1913. 

"All  this  happened  yesterday  morning, 
Feb'y.  14th,  1913,  on  the  Levy  farm  about 
three  miles  north  or  northeast  of  Terrell. 

"Sid  Williams. 
"Witnessed  by 
"J.  B.  Warren, 
"B.  P.  Piper." 

It  is  thus  seen  that  in  this  confession  ap- 
pellant states  he  intmitionaUy  shot  Ms  wife 
while  in  the  act  of  copulation  with  James 
Pollard.  If  this  is  true,  this  would  be  Jus- 
tifiable homicide,  under  article  1102  of  the 
Penal  Code.  It  will  be  noticed  in  the  charge 
above  copied  it  Is  stated,  if  appellant  shot 
at  Pollard  and  accidentally  struck  his  wife, 
he  should  be  acquitted.  It  is  true  that  on 
the  trial  of  the  case  appellant  testified  that 
he  shot  his  wife  accidentally  while  shooting 
at  Pollard,  yet  the  state  had  Introduced  this 
confession  of  appellant  and  the  issues  made 
by  it  should  have  been  submitted  to  the  Jury, 
and,  because  this  was  not  done,  we  concur 
in  a  reversal  of  the  case,  but  we  do  not  agree 
to  the  statement  of  the  case  as  made  in  the 
opinion  reversing  the  case,  nor  that  any  oth- 
er error  is  presented  by  the  record.  It  would 
serve  no  useful  purpose  for  ns  to  state  the 
record  as  we  view  it  for  it  is  filed  here. 


HUMPHRBT  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  1, 
1914.) 

1.  HouiciDX     (S    109*)  —  Seu-Defensk  — 
Gbounds. 

Where  accused  went  to  where  decedent  was, 
and  killed  him  simply  because  be  was  on  ac- 
cused's premises  and  would  not  leave,  as  de- 
manded by  accused,  self-defense  was  not  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  !S  138,  139;    Dec.  Dig.  S  109.»] 

2.  QouiciDX  ({  300*)  —  SKLr-DmNSB  —  Evi- 
dence—lit  stbuctiors. 

Where  accused  and  decedent  had  had  trou- 
ble, and  decedent  had  been  ordered  not  to  come 
on  the  premises  of  accused,  but  decedent  went 
on  accused's  premises,  and  accused  went  to 
him  and  demanded  that  he  leave,  and  decedent 
then  cursed  accused,  who  defended  against  the 
attack  of  decedent  armed  with  a  gun,  an  instruc- 
tion that  if  accused  provoked  the  difficulty,  he 
could  not  avail  himself  of  self-defense,  unless 
he  abandoned  the  difficulty,  was  erroneous  as 
improperly  limiting  accused's  right  of  self-de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  614,  610-620,  622-630;  Dec.  Dig. 
tSOO.*] 

Appeal  from  District  Court,  Rusk  County; 
W.  C.  Buford,  Judge. 
John  Humphrey  was  convicted  of  murder 
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In  the  second  degree,  and  be  appeals.    Re- 
versed and  remanded. 

Beard  ft  Davidson,  of  Marshall,  Futch  8c 
Tipps  and  R.  T.  Brovra,  all  of  Henderson, 
for  appellant  C.  B.  Lane,  Asst.  Atty.  Oen-j 
for  the  State 

DAVIDSON,  J.  Appellant  was  convicted 
of  mnrder  In  the  second  degree ;  his  punish- 
ment being  assessed  at  seven  years  In  the 
penitentiary. 

The  facts  are  voluminous,  but  It  Is  deemed 
unnecessary  to  make  an  extended  statement 
of  the  evidence.  It  Is  disclosed  by  the  tes- 
timony that  deceased,  Lewis  Flnley,  lived 
near  to  and  south  of  appellant,  on  an  adjoin- 
ing tract  of  land.  Appellant  owned  a  tract 
of  land  which  he  used  as  his  home.  Some 
years  before  this  trouble  the  father  of  the 
deceased,  and  during  his  lifetime,  purchased 
from  MaJ.  Wathan  of  Dallas  a  tract  of  land 
adjoining  the  home  of  appellant  He  failed 
to  pay  for  this  land,  and  when  he  died,  his 
son,  the  deceased,  purchased  the  land  from 
Wathan  and  held  It  for  some  time,  but,  fall- 
ing to  pay  for  it,  Wathan  took  the  land  back, 
and  subsequently  sold  It  to  appellant  Appel- 
lant stated  to  Wathan  at  the  time  he  would 
not  make  the  purchase  as  long  as  deceased 
was  trying  to  pay  for  It,  and  was  Informed 
by  Wathan  that  he  had  taken  the  land  from 
deceased,  and  he  had  nothing  more  to  do 
with  It  thereupon  appellant  purchased  the 
land  from  Wathan  by  paying  some  cash,  ex- 
ecuting his  notes  for  the  unpaid  balance,  and 
In  this  way  became  the  owner  of  the  land. 
This  seemed  to  outrage  the  deceased  very 
much,  and  be  made  threats,  which  were  com- 
municated to  appellant  Shortly  prior  to  the 
killing  appellant  took  up  some  hogs  of  de- 
ceased, which  were  running  on  his  premises. 
Deceased  came,  took  them  from  appellant's 
pen,  and  was  quite  insulting  to  appellant 
at  the  time.  He  asked  what  was  the  charge 
on  taking  up  and  keeping  his  hogs,  and  was 
Informed  by  appellant  that  be  made  no 
charge,  and  only  asked  that  be  keep  his  hogs 
up  or  ofC  his  premises,  and  for  himself,  de- 
ceased, not  to  come  on  his  place  any  more. 
On  the  morning  of  the  homldde  deceased 
bitched  his  team  to  bis  wagon  and  came  to 
and  drove  through  a  gate  on  appellant's 
premises,  and  was  going  through  appellant's 
field.  In  the  wagon  of  the  deceased  was  bis 
wife  and  mother-in-law.  Appellant  approach- 
ed and  told  blm  to  go  back,  and  not  to  come 
on  his  premises.  This  deceased  declined. 
Deceased  bad  another  wagon  with  blm,  driv- 
en by  a  boy,  who  immediately  turned  and 
drove  back.  The  immediate  facts  are  some- 
what in  dispute.  Appellant's  theory  was  he 
acted  purely  upon  self-defense  against  the 
.  attack,  or  threatened  attack,  of  the  deceased 
with  a  gun.  The  facts  are  not  in  dispute 
that  deceased  had  a  gun  in  bis  wagon,  and 
that  the  gun  was  fired.  The  state's  case  was 
that  appellant  after  stopping  the  team  of 
the  deceased,  left  them  and  started  on  to- 


wards the  back  of  the  wagon,  and,  after 
reaching  the  rear  end  of  the  wagon,  made  an 
assault  before  the  deceased  reached  for  his 
gun.  Appellant  came  out  of  the  trouble  un- 
injured, and  deceased  was  kUled.  Appellant's 
evidence  is  to  the  effect  he  left  the  bead  of 
the  team  and  was  standing  near  the  rear  of 
the  wagon  when  deceased  got  his  gun.  As 
to  who  fired  first  Is  an  Issue  by  the  facts. 
This  may  be  a  sufficient  statement  to  bring 
In  review  the  only  question  thought  necessary 
to  discuss. 

[1 , 2]  The  court  gave  a  charge  upon  mur- 
der in  both  degrees,  manslaughter  and  self- 
defense.  The  appellant  asked  a  special  charge, 
which  was  qualified  by  the  court  The 
charge  asked  and  given  was  as  follows: 
"Tou  are  instructed  that  if  you  believe  from 
the  evidence  In  this  case  that  John  Hum- 
phrey, the  defendant  was  lawfully  In  pos- 
session of  the  land  Inside  of  the  fence  and 
field  through  which  Lewis  Flnley,  the  de- 
ceased, was  driving,  or  attempting  to  drive, 
bis  wagon,  for  the  purpose  of  removing  rib- 
bon cane  from  the  land  beyond  this  field, 
and  If  you  further  believe  from. the  evidence 
that  the  said  Lewis  Finley  was  on  said  land 
without  authority  from  the  said  John  Hum- 
phrey, then  you  are  Instructed  that  under 
the  law  the  said  John  Humphrey  had  the  le- 
gal right  to  arm  himself  with  a  gun,  go  and 
meet  Lewis  Flnley,  accost  blm,  and  demand 
that  he  leave  the  field,  and  you  are  further 
Instructed  that  the  said  John  Humphrey  bad 
the  legal  right  to  use  all  lawful  means  to 
protect  his  possession  of  said  land  and  repel 
a  trespass  upon  It  by  the  said  Lewis  Flnley. 
So  If  you  should  believe  from  the  evidence 
in  this  case  that  the  defendant  John  Hum- 
phrey, met  and  accosted  the  said  Lewis  Fin- 
ley  for  the  purpose  of  getting  the  said  Lewis 
Finley  to  go  out  of  said  field,  and  while 
so  doing  the  said  Lewis  Flnley  resisted  him 
and  refused  to  go,  and  did  any  act  to- 
ward, or  used  any  word  to  the  said  John 
Humphrey,  then  the  said  John  Humphrey 
would  have  the  legal  right  to  use  such  force  as 
was  necessary  to  eject  the  said  Lewis  Flnley 
from  said  field,  and  If  the  said  Lewis  Flnley 
did  any  hostile  act  toward  the  said  John 
Humphrey,  viewing  it  from  the  standpoint 
of  the  said  John  Humphrey,  which  made  It 
reasonably  appear  to  the  said  John  Hum- 
phrey that  bis  life  was  In  danger,  or  that  be 
was  In  danger  of  serious  bodily  injury,  then, 
in  that  event  be  would  have  the  legal  right 
to  shoot  and  kill  the  said  Lewis  Finley,  and 
if  you  so  believe  from  the  evidence,  the  de- 
fendant, John  Humphrey,  would  be  guilty  of 
no  offense  under  the  laws  of  this  state,  and 
you  will  return  a  verdict  of  not  guilty." 
This  was  given  by  the  court  with  this  ad- 
ditional charge  In  this  connection:  "Gentle- 
men of  the  jury,  In  connection  with  the  spe- 
cial charge  which  has  Just  been  submitted 
to  you,  asked  by  the  defendant  I  give  you 
the  following  and  additional  Instructions  in 
connection  therewith:  That  If  you  find  from 
the  testimony  that  the  defendant,  having  in 
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mind  tbe  spedflc  and  definite  Intention  and 
parpoae  to  kill  the  deceased,  at  all  hazards, 
by  his  acts,  words,  or  conduct  provoked  the 
difficulty  or  produced  the  occasion  whldi 
resulted  In  the  homicide,  then  the  defendant 
could  not  avail  himself  of  the  law  of  self- 
defense,  unless  yon  find  that  he  abandoned 
the  difficulty,  and  In  whlcS  event  his  right 
of  sdf-defeoae  would  return."  The  remain- 
der  ot  this  chaise  was  a  limitation  uiton  tbe 
testimony  of  certain  witnesses  .as  to  the  par- 
ticular purpose  for  which  it  was  Introduc- 
ed. It  Is  unnecessary  to  notice  that  We  are 
of  the  opinion  that  this  qualification  or  ad- 
ditional charge  given  by  the  court,  quallfy- 
tng  that  asked  by  the  defendant,  was  wrong. 
Of  course,  if  ajHieUant  went  to  where  Flnley 
was  and  killed  him  simply  because  be  was 
on  his  premises  and  would  not  go  ofT,  as  de- 
manded by  appellant,  self-defense  would  not 
be  an  Issue  In  the  case.  But  this  charge  was 
given  by  the  court  as  a  limitation  on  self- 
defense  from  appellant's  standpoint  that  de- 
ceased raised  the  difficulty  and  provoked  the 
occasion  and  brought  It  about  We  believe 
this  was  error.  There  had  been  trouble  be- 
tween the  parties,  and  the  deceased  bad  been 
ordered  to  refrain  from  coming  on  the  prem- 
ises ot  the  appellant  On  this  occasion  he 
was  going  through  appellant's  field  In  direct 
disobedience  of  the  express  wish  and  in- 
junction of  appellant,  and  had  no  right  on 
appellant's  premises.  Appellant  went  to  him, 
under  all  the  evidence,  and  demanded  that 
he  leave.  The  deceased  cursed  appellant 
at  the  time,  from  his  standpoint,  and  did 
not  from  the  standpoint  of  the  state.  Appel- 
lant went  to  the  head  of  the  team  and  stop- 
ped It,  and  it  was  then  that  appellant's  tes- 
timony shows  deceased  cursed  him.  Appel- 
lant bad  the  right  to  go  to  him  armed,  and 
demand  that  be  leave  his  premises  and  get 
off.  He  had  no  right  in  appellant's  field,  and 
appellant  was  within  his  rights,  legal  and 
otherwise,  up  to  this  point  If  there  was 
a  provocation  that  brought  about  the  dif- 
ficulty, it  was  on  the  part  of  the  deceased. 
He  went,  not  only  unbidden,  upon  the  prem- 
ises of  appellant,  but  in  direct  contravention 
of  his  express  will  and  order,  and  appellant 
had  the  right  to  demand  his  departure.  Ap- 
pellant was  not  provoking  the  difficult^  by 
going  to  the  deceased  and  demanding  of  him 
to  leave  bis  premises.  If  appellant  provoked 
the  difficulty,  there  Is  no  question  in  the  case, 
tf  that  issue  was  in  the  case,  that  he  ever 
abandoned  it;  the  state's  testimony  does  not 
so  show.  We  are  of  the  opinion,  under  this 
condition  of  the  record,  that  the  restrictions 
placed  upon  appellant's  right  of  self-defense 
In  the  charge  given  by  the  court  was  wrong. 
Appellant  bad  the  right  to  have  his  self- 
defense  given  without  this,  and,  if  there  was 
any  raising  of  the  difficulty  or  provocation 
for  it,  or  bringing  it  about  or  producing  the 
occasion,  it  was  by  the  deceased  going  upon 
the  premises  of  apiiellant  under  the  circum- 


stances detaUed  by  the  witnesses.  This 
qualification  of  defendant's  charge  should 
not  have  been  given,  and  we  are  of  the  opin- 
ion it  was  of  such  an  erroneous  nature  as 
requires  a  reversal  ot  the  Judgment 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


WADDLE  V.  STATE. 

(Court  ot  Criminal  Appeals  of  Texas.     Ifarch 

18,   1914.     Benearlng  Denied 

AprU  15,  1914.) 

1.  Pkbjuby   (I  33*)  —  SuFFioutNOY  OF   Evi- 
dence. 

In  a  prosecution  for  perjury  in  giving  false 
testimony  against  prosecnting  witness  upon  an 
examining  trial,  evidence  Utetd  to  support  a  ver- 
dict of  guilty. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §f  117-124;   Dec.  Dig.  §  33.  •] 

2.  Wn-NESSES  (§  845*)  —  Cbedibiuty  —  Im- 

FEACBIOENT. 

A  conviction  11  yean  ago  was  too  remote 
to  be  shown  to  impeach  a  witness^  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1126-1128 ;    Dec  Dig.  f  345.*]      , 

3.  Pebjtjby  (g  9*)  —  JuBisDiciioN  OF  Doubt 
Aduinibtebins  Oath. 

An  indictment  for  perjury  will  lie  for  Kiving 
false  testimony  upon  an  examining  trial,  tnougb 
tbe  complaint  upon  which  tbe  trial  was  had  was 
defective,  and  should  have  been  quashed  on  mo- 
tion. 

[EM.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  H  27-36;    Dec  Dig.  i  9.*] 

4.  Pebjuby  (i  82*)- Admissibility  of  Evi- 

DENOI^— COKFLAINT  AND    WABBANT. 

In  a  prosecution  for  perjury  for  giving  false 
testimony  against  prosecutor  upon  an  examining 
trial,  the  complaint  was  admissible,  as  a  matter 
of  inducement,  and  the  warrant  of  arrest,  with 
the  return  thereon,  to  show  that  the  examining 
court  had  jurisdiction  over  the  prosecutor. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Dig.  K  10&-116;    Dec.  Dig.  |  32.  •] 

5.  Cbiuinal  Law  (|  829*)- TbiaI/— Iwstbdo- 
tions  albeady  given. 

Special  charges  fully  covered  by  the  main 
charge  in  a  perjury  prosecution  were  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2011;  Dec.  Dig.  i  829.*] 

6.  Cbiminal  Law  ({  149*)  —  Limitations — 
Commencement  of  Period. 

Limitation  as  to  the  charge  of  perjury 
runs  from  the  date  accused  is  alleged  to  have 
given  the  alleged  false  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  273-275 ;  Dec  Dig.  i  149.*] 

Appeal  from  District  Court,  Comanche 
County;  J.  H.  Arnold,  Judge. 

J.  T.  Waddle  was  convicted  ot  perjury,  and 
be  appeals.    Affirmed. 

Smith  &  Palmer,  of  Comanche,  tor  appel- 
lant. C.  B.  Lane,  Asst  Atty.  Oen.,  for  the 
State. 


HARPER,  J.  This  Is  the  second  appeal  In 
this  case ;  the  first  opinion  on  the  former  ap- 
peal being  reported  In  153  S.  W.  882. 

It  appears  from  the  record  that  J.  T.  Wad- 
dle, appellant  appeared  before  J.  T.  Wash- 
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Ington,  Justice  of  the  peace  of  precinct  No. 
4  in  Gomanclie  connty,  and  swore  ont  a  com- 
plaint charging  that  J.  C.  Hale,  in  December, 
1908,  did  dispose  of  certain  personal  prop- 
erty on  which  the  said  J.  T.  Waddle  had  a 
▼alid  and  subsisting  mortgage.  The  cause 
was  set  down  for  a  hearing,  and  on  this  trial 
it  Is  alleged  that  Waddle  appeared,  was 
sworn  as  a  witness,  end  testified  that  Hale, 
at  the  time  he  swore  out  the  complaint,  was 
Indebted  to  him  In  the  sum  of  $650  as  evi- 
denced by  a  certain  note,  and  that  the  pay- 
ment of  said  note  was  secured  by  a  mort- 
gage ;  that,  after  the  filing  of  said  complaint, 
and  before  the  examining  trial,  the  said  J.  C. 
Hale  had  paid  to  appellant  the  said  sum  of 
$650  in  payment  of  said  note;  whereas,  in 
truth  and  In  £act  the  said  Hale  did  not,  at  the 
time  of  making  the  complaint,  owe  Waddle 
the  said  snm  of  $650,  nor  any  part  thereof; 
that,  while  the  said  Hale  had  executed  such 
note,  secured  by  a  mortgage,  they  were  whol- 
ly without  considera.tion,  having  been  given 
to  protect  the  said  Hale's  crop  from  his 
creditors;  that  the  only  sum  due  by  said 
Hale  to  Waddle  was  a  note  for  the  sum  of 
$80,  which  was  not  secured  by  any  mortgage, 
and  there  was  no  debt  secured  by  any  mort- 
gage due  by  Hale  to  Waddle,  and  no  valid 
mortgage  had  been  given  by  said  Hale  to  ap- 
pellant, and  said  Hale  had  not  in  fact  dis- 
posed of  any  mortgaged  property,  and  in 
truth  and  in  fact  the  said  Hale  had  not,  be- 
tween the  time  the  complaint  was  filed  and 
the  time  the  examining  trial  was  had,  paid 
the  said  Waddle  the  said  $650.  The  testi- 
mony given  by  appellant  on  the  examining 
trial  that  "J.  G.  Hale  owed  him  one  note 
for  $650  was  false  and  untrue,  and  all  that 
part  of  said  testimony  of  said  Waddle  that 
Hale  had  paid  the  $650  note  was  false  and 
untrue,"  which  said  statements  were  delib- 
erately and  willfully  made,  and  were  de- 
liberately end  willfully  false,  as  appellant 
then  well  knew,  etc. 

[1]  Appellant  filed  a  motion  to  quash  the 
indictment  on  several  grounds,  none  of  which 
we  think  are  well  taken ;  but  the  indictment 
In  plain  and  succinct  terms  notifled  appel- 
lant that  he  was  charged  with  the  crime 
of  perjury  in  falsely  swearing  at  the  ex- 
amining trial  that  Hale  was  indebted  to 
him  in  the  sum  of  $650,  which  was  secured 
by  valid  mortgage,  when  in  fact  Hale  owed 
him  no  note  for  such  amount,  and  he  held  no 
valid  mortgage  to  secure  the  payment  of  that 
sum  or  any  other  sum ;  that  Hale  bed  paid 
him  the  note  since  the  filing  of  the  complaint 
against  him;  that,  when  appellant  so  testi- 
fied, he  knew  such  statements  were  false  and 
untrue.  The  evidence  would  Justify  a  find- 
ing that  in  the  fall  of  1908  Hale  gave  appel- 
lant a  note  for  $650  and  a  mortgage  to  se- 
cure the  payment  of  same,  which  said  note 
and  mortgage  were  without  consideration, 
and  given  solely  to  prevtet  Hale's  creditors 
from  levying  on  his  property ;  that  thereaf- 
ter, daring  the  tall  of  1908,  Hale  borrowed 


$80  from  appellant,  but  gave  no  mortgags 
to  secure  said  sum,  and,  not  paying  same 
promptly  when  due,  appellant  filed  the  com- 
plaint against  him  to  force  the  payment  of 
the  unsecured  note ;  that  Hale  paid  the  $80 
note,  yihea,  to  Justify  himself  in  filing  the 
complaint,  appellant  testified  on  the  examin- 
ing trial  of  Hale  that  Bele  had  paid  him 
both  the  $80  ndte  and  the  $660  note,  when  In 
truth  the  $650  note  was  without  considera- 
tion, and  nothing  had  been  paid  thereon. 

[2]  In  the  next  bill  appellant  complains 
that  he  was  not  iiermitted  to  prove  that  Hale, 
a  witness  for  the  state,  in  1802,  was  convict- 
ed of  a  felony  and  sent  to  the  penitentiary. 
This  trial  waa  held  in  May,  1913,  21  years 
after  said  conviction  was  had,  and  the  court 
did  not  err  in  holding  said  conviction  too  re- 
mote to  affect  the  credibility  of  the  witness. 
SplUer  V.  State,  61  Tex.  Or.  R.  555,  135  S.  W. 
549,  and  ceses  there  dted. 

[3, 4]  The  fact  that  the  complaint  upon 
which  the  examining  trial  was  had,  on  a  mo- 
tion to  quash,  should  have  been  quashed  is 
immaterial.  No  such  motion  was  made,  and 
an  examining  trial  was  bad  thereon  in  a 
court  of  comi)etent  Jurisdiction,  at  which  ap- 
pellant appeared  and  testified  under  oath, 
and  nnder  such  circumstances  an  indictment 
for  perjury  would  lie  gpon  such  testimony,  it 
false.  Anderson  v.  State,  24  Tex.  App.  705, 
7  S.  W.  40;  Kelley  v.  State,  61  Tex.  Or.  R. 
509,  103  S.  W.  189;  Cordway  v.  State,  25 
Tex.  App.  416,  8  S.  W.  670.  The  complaint 
was  admissible  as  a  matter  of  inducement 
and  the  warrant  of  arrest,  with  the  return 
thereon,  to  show  that  the  examining  court 
had  Jurisdiction  over  the  person  ot  Hale. 
Wilson  V.  State,  27  Tex.  App.  47,  10  S.  W. 
749,  11  Am.  St  Rep.  180 ;  Anderson  v.  State, 
24  Tex.  App.  715,  7  S.  W.  40.  Therefore 
the  court  properly  admitted  the  testimony, 
and  correctly  refused  the  special  charge  re- 
quested by  appellant  that,  if  the  complaint 
against  Hale  was  not  a  valid  complaint,  they 
would  acquit  appellant. 

[S]  A  "credible  witness"  was  defined  by 
the  court  In  language  frequently  approved  by 
this  court,  and  it  was  therefore  unnecessary 
to  give  the  special  charge  requested  defining 
these  words.  Every  special  charge  requested 
by  appellant,  in  so  far  as  It  was  the  law  ot 
the  case,  and  applicable  to  the  testimony,  was 
fully  covered  by  the  court's  diarge  as  given 
to  the  Jury.  On  the  issues  the  court  instruct- 
ed the  Jury:  "Now,  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  on 
or  about  the  date  alleged  In  the  indictment, 
and  In  Comanche  county,  Tex.,  and  In  that 
certain  criminal  Judicial  proceeding  mention- 
ed in  the  indictment,  and  in  the  Justice  court 
of  precinct  No.  4  of  Comanche  county,  Tex., 
and  before  3.  T.  Washington,  Justice  of  the 
peace,  who  was  then  and  there  sitting  and 
holding  his  court  as  alleged  in  the  indictment, 
end  that  on  the  trial  of  the  case  of  the  State 
of  Texas  v.  J.  C.  Hale  in  said  court  on  a 
charge  ot  unlawfully  disposing  of  mortgaged 
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property,  tbat  tiie  defendant,  J.  T.  Waddle,  ap- 
peared aa  ti  witness  In  said  caae,  and  tbat  he 
was  then  and  there  sworn  as  a  witness  by 
J.  T.  Wellington,  the  Justice  of  the  peace,  and 
that  thereafter  he  did  then  and  there,  and 
with  referoioe  to  the  $650  note  for  which  he 
claimed  to  have  a  mortgage,  If  he  made  said 
claim,  state  and  testify,  as  a  witness  before 
and  to  the  court,  'that  J.  C.  Hale  owed  him 
one  note  for  $650  and  another  note  for  $80  at 
the  time  he  [J.  T.  Waddle]  made  complaint,' 
meaning  the  complaint  npon  which  said 
prosecution  against  X  G.  Hale  for  unlawful- 
ly disposing  of  mortgaged  property  was  bas- 
ed, and  that,  after  said  Hale  was  arrested, 
and  before  the  examining  trial  In  (jnestlon, 
Hale  had  paid  him  [meaning  Waddle]  the 
said  $650  note  and  the  $80  note,  and  Interest 
amounting  to  $18.60,  making  In  all  $748.50, 
that  Hale  had  paid  him,  and  If  you  further 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  said  J.  G.  Hale  did  not  In 
fact  owe  the  said  J.  T.  Waddle  the  $650  note 
In  question  at  the  time  It  was  alleged  In  the 
complaint  In  said  Justice  court  that  he  had 
disposed  of  mortgaged  property,  and  that  In 
truth  and  In  fact  neither  the  $650  note  In 
question  nor  the  mortgage  In  question  were 
valid,  subsisting,  and  unsatlsfled  claims  and 
obligations  of  the  said  J.  C.  Hale  to  the  said 
J.  T.  Waddle  at  the  time  of  the  alleged  un- 
lawful disposition  of  mortgaged  property  by 
J.  C.  Hale,  but  that  In  truth  and  in  fact  said 
note  and  mortgage  did  not  represent  a  valid 
and  subsisting  Indebtedness  and  Hen  of  Hale 
to  Waddle  at  said  time,  but  that  prior  thereto 
said  note  and  mortgage  had  been  executed  by 
J.  C.  Hale  to  J.  T.  Waddle  merely  to  protect 
Hale's  crop  from  bis  creditors,  and  that  said 
note  and  mortgage  was  without  consideration, 
and  that  the  same  was  not  in  fact  the  debt 
of  J.  G.  Hale,  and  that  he  had  not  In  fact 
unlawfully  disposed  of  mortgaged  property  as 
alleged  in  the  complaint  in  question  In  the 
Justice  court  In  question,  and  that  In  truth 
and  in  fact  the  said  J.  G.  Hale  did  not  pay 
the  said  J.  T.  Waddle  the  sum  of  $748.50, 
Including  the  $660  note  in  question,  between 
the  date  he  was  arrested  and  the  date  of  the 
examining  trial  on  the  charge  In  the  Justice 
court  In  question,  but  only  paid  him  the  sum 
of  $88.50,  same  being  the  amount  he  owed 
Waddle  on  the  $80  note  In  question,  and  that 
said  $80  note  was  not  secured  by  a  mortgage, 
and  If  you  further  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  all  that  tes- 
timony of  3.  T.  Waddle  to  and  before  the 
Justice  of  the  peace  in  question  that  'J.  C. 
Hale  owed  him  one  note  for  $650,'  if  he 
gave  such  testimony,  and  that  all  that  part  of 
his  testimony  tbat  'J.  C.  Hale  had  paid  him 
the  $650  note,'  If  he  gave  such  testimony,  was 
willfully  and  deliberately  false,  aud  that  the 
falsity  thereof  has  been  established  by  two 
credible  witnesses,  or  by  one  credible  witness 
strongly    corroborated    by    other    evidence. 


then.  In  the  event  yon  so  find,  yon  will  find 
the  defendant  guilty  of  i>erjury  as  diarged 
in  the  Indictment,  and  assess  his  punish- 
ment at  confinement  In  the  penitentiary  for 
not  less  than  two  nor  more  tlian  ten  years." 

This  presented  the  Issues  fairly  as  made  by 
the  testimony. 

[6].  No  question  of  limitation  would  arise 
in  the  case,  as  limitation  as  to  the  charge  of 
perjury  would  not  begin  to  run  until  the  date 
appellant  Is  alleged  to  have  given  the  alleged 
false  testimony,  and  not  at  the  date  of  the 
disposition  of  the  alleged  mortgaged  property, 
If  it  had  been  mortgaged. 

There  Is  no  question  raised  by  the  testi- 
mony that.  If  Hale  did  not  give  the  mortgage 
to  secure  the  $650  note,  he  may  have  given 
it  to  secure  a  $110  note.  The  testimony 
would  show  that  appellant  testified  as  to  the 
$650  note  at  the  examining  trial,  and  the 
perjury  Is  based  on  this  testimony. 

The  evidence  will  support  the  verdict,  and 
the  Judgment  Is  affirmed. 


SBWALL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Match 
4,  1914.    Bebearing  Denied  AprU  15,  1914.) 

HOKiciDE  (I  253*)— MtmnxB— EviDBNCs. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  523-^32;    Dec.  Dig.  i  253.»] 

Appeal  from  District  Court,  Walker  Coun- 
ty ;  S.  W.  Dean,  Judge. 

Earnest  Sewall  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

J.  V.  Lea  and  B.  H.  Holland,  both  of  Hous- 
ton, for  appellant  C.  B.  Lane,  Asst  Atty. 
Oen.,  for  the  State. 

PRBNDBROAST,  P.  J.  The  grand  Jury 
of  San  Jacinto  county  on  November  1,  1911, 
returned  an  Indictment  against  appellant  for 
the  murder  of  Charlie  Davidson,  alleged  to 
have  been  committed  on  October  29,  1911,  in 
said  county.  Soon  thereafter  the  appellant 
was  tried  In  the  district  court  of  said  coun- 
ty, convicted,  and  the  death  penalty  assessed 
against  blm.  An  appeal  was  taken  from  that 
trial  to  this  court,  and  that  Judgment  was 
reversed,  and  the  cause  remanded.  It  Is  re- 
ported In  148  S.  W.  569.  When  the  case 
again  reached  the  district  court  of  San  Ja- 
cinto county,  the  court  changed  the  venue  to 
Trinity  county,  and  still  later,  when  the  case 
was  reached  In  Trinity  county,  the  venue 
was  again  changed  from  tbat  to  Walker 
county,  in  which  latter  county  this  trial  oc- 
curred at  the  March  term,  1913,  resulting  in 
the  conviction  again  of  appellant  of  murder 
In  the  first  degree,  with  tbe  life  penalty  In 
the  penitentiary  assessed. 

In  this  latter  trial  everything  that  was 
held  by-  this  court  as  error  In  the  first  trial 
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was  fully  met  d.nd  cared.  No  complaint  tbat 
was  then  ma^e  is  now  made  as  to  the  con- 
duct of.  the  trial,  in  this  trial  the  court,  in 
a  full,  Apt,  and  complete  charge,  charged  oa 
murder  in  the  first  and  second  degrees,  neg- 
ligent homicide  ih  both  degrees,  and  acciden- 
tal homicide.  Appellant,  neither  in  the  lower 
court,  nor  in  this,  complains  of  the  charge 
of  the  court  in  any  particular  whatever. 
The  only  complaint  in  this  trial,  in  both  the 
lower  and  this  court,  by  appellant,  is  that 
the  evidence  is  insufficient  to  sustain  the  con- 
viction, and,  within  tbat,  tbat  the  accomplic- 
es' testimony  Is  not  sufficiently  corroborated. 

The  report  of  the  case  on  the  first  appeal 
sufficiently  states  the  issues  between  the  state 
and  appellant.  They  were,  on  the  part  of 
the  state,  premeditated,  deliberate  murder 
which  was  of  the  first  degree;  tliat  of  ap- 
pellant was  negligent  and  accidental  homi- 
cide. As  stated  above,  all  these  issues  were 
clearly,  fully,  and  aptly  submitted  by  the 
court  in  a  charge  to  which  there  is  no  objec- 
tion, and  the  Jury  found  in  favor  of  the  state, 
and  against  appellant's  contention. 

We  have  carefully  considered  the  whole 
record,  the  evidence,  and  appellant's  brief, 
and,  after  mature  consideration,  have  reach- 
ed the  conclusion  that  the  evidence  was  am- 
ply sufficient  to  sustain  the  conviction  and 
that  the  accomplices'  testimony  was  amply 
corroborated.  The  appellant  was  tried  by 
a  fair  and  impartial  Jury,  before  a  fair,  learn- 
ed, and  Impartial  Judge,  and  away  from  and 
in  another  county  from  tbat  in  which  the 
killing  occurred,  some  18  months  after  the 
killing.  The  lower  conrt  and  Jury  heard  all 
the  testimony,  saw  the  witnesses,  heard  them 
testify,  observed  their  manner  of  testifying, 
the  able  presentation  and  representation  of 
appellant  in  his  case  by  learned  and  able 
counsel,  and,  under  the  circumstances,  this 
court  cannot,  and  should  not,  disturb  the  ver- 
dict of  the  Jury. 

What  this  court  said  in  Kearse  v.  State, 
151  S.  W.  828,  is  especially  applicable  in  this 
case:  "There  is  hardly  any  contested  case 
that  comes  to  this  court  but  what  there  are 
contradictions  in  the  testimony,  and  fre- 
quently a  principal  witness  may  contradict 
himself  in  material  matters.  In  such  cases, 
when  it  is  contended  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict,  this  court 
cannot  legally  take  the  place  of  the  Jury,  and 
determine  whether  or  not  it  will  believe  any 
witness  or  witnesses,  and  from  all  of  the 
testimony,  as  put  down  on  paper  and  sent 
to  this  court,  it  would  have  found  a  different 
verdict  from  that  of  the  Jury,  and,  if  so,  re- 
verse the  case  on  that  account  The  only 
question  this  court  can  determine  is  whether 
there  is  sufficient  evidence,  if  believed  by 
the  Jury,  to  sustain  the  conviction.  This 
court  passes  upon  that  question  as  a  question 
of  law,  which  is  all  it  can  legally  do  under 
such  circumstances.  Our  law  expressly  pro- 
vides that  the  Jury  In  all  cases  are  the  ex- 


clusive Judges  of  the  facts  proved  and  of  the 
weight  to  be  given  to  the  testimony.  This' 
court,  therefore,  cannot  take  that  question 
from  the  Jury  withont  usurping  authority 
that  was  never  given  or  intended  to  be  given 
to  it.  The  Jury  in  a  felony  case  is  made  up 
of  12  fair,  disinterested,  impartial,  unpreju- 
diced, unbiased,  and  competent  Jurors  select- 
ed from  difCerent  portions  of  the  county,  each 
one  of  whom  hears  all  the  witnesses,  looks 
them  in  the  f^ce  when  testifying,  observes 
their  manner  and  the  method  of  their  exam- 
ination by  the  respective  attorneys,  then 
hears  the  argument  of  the  attorneys  for  each 
side,  one  side  undertaking  to  break  down  the 
testimony  of  the  witnesses,  and  calling  atten- 
tion to  every  contradiction  in  the  testimony 
of  such  witness  and  the  contradiction  by  oth- 
ers of  him,  the  other  explaining  such  mat- 
ters, and  seeking  to  sustain  such  witness, 
then  hear  and  take  with  them  in  their  retire- 
ment the  charge  of  the  court  Then  the  12 
men  discuss  and  consider  in  private  between 
themselves  all  such  matters,  and,  after  weigh- 
ing it  all  and  all  the  arguments  against  it 
and  in  support  of  it,  come  to  the  iconclasion, 
as  to  the  testimony  of  a  certain  witness,  or 
witnesses,  although  contradicted,  and  al- 
though there  are  contradictions  in  the  testi- 
mony of  such  witness,  that  It  is  true  and  they 
believe  it  The  Jury  Is  made  up  of  men  of 
different  ages,  from  young  to  comparatively 
old  men,  and  they  pursue  different  occupa- 
tions and  businesses.  With  all  these  sur- 
roundings, they  are  much  more  competent  to 
arrive  at  the  truth  than  are  the  Judges  of 
this  court,  who  must  look  solely  to  the  testi- 
mony as  written  down  on  paper.  It  cannot 
portray  the  maimer,  the  looks,  and  the  de- 
portment of  the  witness,  nor  the  manner 
of  his  examination  and  cross-examination  by 
the  attorneys.  Besides  this,  the  presiding 
Judge  hears  and  sees  and  observes  all  that 
the  Jury  does  in  the  trial  of  the  case,  and 
he  then  sustains  the  verdict  of  the  Jury. 
Therefore,  when  the  evidence,  taken  in  its 
favorable  light  sustains  the  verdict,  this 
court  cannot  legally  set  it  aside."  Cain  v. 
State,  153  8.  W.  147. 

It  is  unnecessary  to  detail  the  evidence,  or 
to  discuss  it  We  will  merely  state  what  our 
conclusions  on  some  of  the  salient  features 
of  it,  from  the  state's  standpoint,  are. 

From  the  appellant's  standpoint  it  would 
have  Justified  the  Jury  to  have  found  in  his 
favor. 

The  deceased  was  a  young  white  man ;  the 
appellant  a  young  negro  man.  Deceased  liv- 
ed in  the  town  of  Shepherd,  in  San  Jacinto 
county,  and  owned,  or  was  Interested  in,  a 
farm  some  miles  therefrom,  In  the  direc- 
tion and  perhaps  near  where  appellant  lived. 
On  the  night  he  was  killed,  be  was  going 
from  Shepherd  to  his  said  farm  in  compa- 
ny with  appellant  and  some  six  or  eight 
other  negro  men.  The  appellant  and  these 
negro  men  were  Im  the  town  of  Shepherd 
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during  the  latter  part  of  the  day  preceding 
the  killing,  and  most,  or  all  of  them,  except 
perhaps,  appellant,  were  heayily  drinking, 
both  at  Shepherd  and  on  the  way  to  their 
homes  that  night  Some  time  in  the  latter 
part  of  the  evening  at  Shepherd,  or  in  the 
night.  It  Is  not  certain  which,  the  appellant's 
horse  got  loose  from  him,  and  evidently  was 
making  his  way  towards  appellant's  home. 
After  appellant  discovered  that  his  horse  had 
gone,  without  the  knowledge  and  consent  of 
deceased,  he  took  deceased's  horse  and  rode 
him,  hunting  for  his  own.  He  did  not  find 
his  own.  After  being  away  some  two  hours  on 
deceased's  horse,  he  returned  to  the  town 
of  Shepherd.  Deceased  discovered  that  his 
horse  had  been  taken,  and,  when  appellant 
returned  him,  the  evidence  justified  the  Jury 
to  believe  that  he  somewhat  severely  repri- 
manded him,  and  this  incensed  appellant 
There  were  two  roads  leading  ont  of  Shep- 
herd towards  where  all  these  parties  were 
going  that  night  The  roads  came  together 
again  in  about  three  quarters,  or  one  mile 
from  Shepherd.  All  these  parties  left  Shep- 
herd about  the  same  time.  The  company  di- 
vided; one  part  of  it  the  larger  number, 
taking  one  of  these  roads,  and  the  a.ppeil- 
lant  and  deceased  and  some  others  taking  the 
other;  the  object  and  purpose  of  this  being 
that  both  companies  should  look  for,  and 
perhaps  find,  appellant's  horse.  In  leaving 
Shepherd,  appellant  rode  behind  his  brother- 
in-law,  Robert  Eastland.  Before  the  two 
companies  got  together  again  where  the  roads 
came  together,  the  other  company  found  ap- 
pellant's horse.  It  aeetaa  that  crowd  first 
reached  the  point  where  the  two  roads  met 
and  appellant,  coming  up  very  soon  after- 
wards, got  his  horse  and  got  on  him.  The 
appellant  carried  with  him  from  his  home 
that  day  his  41  caliber  six-shooter.  After 
reaching  Shepherd,  fearing  he  might  be  de- 
tected by  some  ofiBcer  with  a  six-shooter,  he 
slipped  it  from  a  slicker  on  his  saddle,  and 
bid  it  under  some  building,  which  building 
Is  designated  as  the  justice  courtroom,  where 
It  stayed  from  that  time  till  just  before  he 
left  Shepherd  that  night  Just  before  leav- 
ing, he  bought  from  one  of  the  merchants  five 
cartridges  to  fit  his  pistol,  and  had  one  of  his 
friends  to  get  for  him  his  said  pistol  where 
he  had  hidden  it  and  carry  it  for  him,  which 
was  done.  On  the  road,  after  they  left 
Shepherd  that  night  going  towards  their 
homes,  and  when  appellant  was  riding  behind 
bis  said  brother-in-law,  appellant  told  his 
brother-in-law,  "if  that  God  damn  Charlie 
Davidson  fooled  with  him,  he  was  going  to 
kill  him."  On  the  road  from  Shepherd,  be- 
fore they  reached  said  point  where  the  two 
roads  came  tegether  again,  deceased  fired  off 
his  six-shooter.  There  were  only  two  pis- 
tols in  the  crowd — ^that  of  deceased  and 
that  of  appellant  As  soon  as  all  the  par- 
ties reached  where  said  roads  again  came  to- 
gether, and  appellant  had  gotten  his  horse, 
be  called  for  his  six-shooter  from  the  friend 


whom  he  had  get  It  and  bring  it  for  him, 
and  it  was  delivered  to  him.  He  then  at  once 
loaded  it  with  the  five  shells  he  had  bought 
at  the  town.  Some  of  the  negroes  lit  a  can- 
dle at  the  junction  of  said  two  roads  where 
all  the  parties  stopped  and  lingered  for  awhile^ 
Two  of  the  negroes  began  gambling  by  the 
light  of  this  candle.  The  others,  including 
deceased  and  appellant  stopped  at  this  point 
and  the  deceased  there  ejected  from  his  pis- 
tol the  empty  shells  which  he  had  shortly 
prior  thereto  fired  off  and  was  reloading  his 
pistol.  He  was  on  the  gronnd.  Appellant 
according  to  the  testimony  of  the  state,  aft- 
er reloading  his  pistol,  immediately  and  de- 
liberately and  willfully,  while  the  deceased's 
back  was  to  him,  shot  at  the  deceased  sever- 
al times;  one  ball  striking  him  in  the  back  a 
few  inches  to  the  left  of  the  backbone,  pene- 
trating the  shoulder  blade  and  one  of  the 
ribs,  and  went  through  the  heart  but  not 
through  the  sack  surrounding  the  heart 
which  Instantly  killed  the  deceased.  Three 
of  the  negroes  who  first  stopped  with  the 
others  at  the  junction  of  said  roads  had  gone 
on  towards  their  home,  and  were  not  pres- 
ent when  the  killing  occurred.  As  soon  as 
this  shooting  occurred  and  deceased  fell,  one 
of  the  negroes  went  to  him  and  attempted  to 
raise  him  up,  but  found  that  he  was  killed. 
He  at  once  gave  directions  to  one  of  the  par- 
ties to  ride  back  to  the  town  rapidly,  procure 
a  doctor  and  the  partner  and  half-brother  of 
the  deceased,  and  tell  them  that  the  deceas- 
ed's horse  had  thrown  him  and  broke  his 
neck,  or  that  he  was  very  seriously  hurt  To 
another  one  he  gave  directions  to  go  after 
the  three  negroes  who  had  gone  on  ahead 
and  bring  them  back.  Both  messengers  at 
once  departed  on  their  missions  and  went 
rapidly  to  execute  their  orders.  According 
to  the  theory  of  the  state,  immediately  after 
these  messengers  left,  those  present  includ- 
ing appellant,  concluded  that  it  was  best  to 
remove  the  body  from  where  It  was  killed, 
where  all  these  parties  had  stopped,  and 
where  this  gambling  had  occurred,  some  dis- 
tance away  further  down  the  road,  and  that 
thereupon  they  picked  up  and  carried  the 
body,  by  actual  measurement  139  steps  from 
where  the  killing  occurred.  Shortly  after- 
wards the  messenger  who  went  to  town  to 
get  deceased's  friends  and  half-brother  re- 
turned with  the  half-brother,  and,  upon  ap- 
proaching the  place  where  the  killing  occur- 
red and  where  the  body  was  when  he  left 
saw  that  it  had  been  removed  therefrom, 
and  proceeded  to  the  point  with  the  deceas- 
ed's half-brother,  to  where  the  body  had  been 
carried. 

The  negroes  other  than  the  state's  witness- 
es, all  claimed  that  they  did  not  know  at 
that  time  or  until  the  next  day  that  the  de- 
ceased had  been  shot  but  claimed  that  his 
horse  had  stumbled  and  thrown  him,  and 
had  broken  his  neck.  The  body  of  the  de- 
ceased was  not  examined  that  night  or  the 
next  day  with  any  carok     Strange  bo  say, 
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practically  no  blood  Issued  from  tbe  wound, 
and  It  was  not  discovered  by  the  deceased's 
friends  and  family  that  he  had  been  shot 
nntll  he  was  carried  to  Livingston  and  un- 
dressed for  burial  the  next  day. 

We  think  the  physical  facts  demonstrate 
that  appellant's  theory  and  claim  that  the 
killing  occurred  accidentally  or  negligently 
was  untrue,  and  that  the  physical  facts  prac- 
tically demonstrate  that  the  killing  occurred 
as  claimed  by  the  state.  The  accomplices 
who  testlfled  were  corroborated  amply  and 
sufficiently  by  circumstantial  evidence  and 
the  physical  facts,  and  by  some  direct  and 
positive  testimony.  We  think  the  physical 
facts  demonstrate  that  the  shooting  of  de- 
ceased could  not  have  occurred,  and  did  not 
occur,  as  claimed  and  testified  to  by  appel- 
lant 

As  stated  above,  we  merely  give  an  outline 
of  the  state's  testimony  and  what  the  Jury 
were  authorized  to  believe  and  did  believe 
therefrom. 

Under  the  law  and  the  evidence,  as  we  see 
and  understand  it,  we  have  no  alternative, 
but  must  affirm  the  Judgment,  which  is  or- 
dered. 


HBABNB  T.  STATU. 

(Court  of  Oriminal  Appeals  of  Texas.    Ifarcb 
11,  1814.    On  Motion  for  Rehear- 
ing, April  8,  1914.) 

1.  OBnaiTAi.  Law  (I  1170%*)  —  Appxai.  — 
Habmxbss  'EBB0B--RirLiNa8  on  Evidenok. 

On  a  trial  for  keeping  a  disorderly  house, 
the  admission  of  a  question  asked  a  witness  as 
to  whether  he  knew  that  a  certain  person  lived 
with  accused  was  not  error,  where  he  answered 
that  he  did  not  know. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3129-3135;  Dec.  Dig.  i 
1170%.»] 

2.  CanaNAi.  Law   d   868*)— Evidence— Res 
Gmfftx. 

Where,  on  a  trial  for  keeping  a  house  of 
assignation,  two  men  testified  that  they  met  two 
girls  on  the  street  and  arranged  to  meet  them 
at  accused's  house  for  sexual  intercourse,  the 
girls  suggesting  accused's  house,  and  telling 
them  to  see  accused,  engage  rooms,  and  tell  her 
they  were  for  "Mary"  and  "Ethel,''  that  they 
went  direct  to  accused's  house,  delivered  such 
message,  and  engaged  rooms,  and  were  joined 
in  a  few  minutes  by  the  girls,  their  testimony  as 
to  the  conversation  on  the  street  and  the  tes- 
timony of  a  police  officer  as  to  seeing  the  men 
and  women  together  on  the  street  and  watching 
them  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  806.  812,  814,  815,  821; 
Dec.  Dig.  I  368.*] 

8.  GaiiaNAi.  Law  ({  1169*)— Ebbob— Cube  bt 

iNSTBDOtlONS. 

On  a  trial  for  keeping  a  house  of  assigna- 
tion, where  the  court  erroneously,  under  a  mis- 
apprehension, admitted  evidence  as  to  accused's 
arrest  for  running  a  gambling  house,  bat,  upon 
discovering  its  mistake,  excluded  the  evidence, 
and  told  tne  jury  it  was  admitted  under  a  mis- 
apprehension and  should  not  be  considered,  there 
was  no  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §]  754,  3088,  3130,  3137-3143; 
Dee.  Dig.  §  1169.'] 


4.  CKoaHAi.  Law  (|  1093*)— Becx  or  Bxckp- 

HONS— SUMTCIBNCT. 

A  bill  of  exceptions  in  a  criminal  case  com- 

Slainlng  of  a  remark  of  the  prosecuting  attorney 
1  his  argument  was  insufficient  where  it  did 
not  disclose  under  what  circumstances  the  re- 
mark was  made. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  2828-2833,  2919,  2920;  Dec. 
Dig.  i  1093.*] 

5.  Cbimiwai,   Law   (J  1171*)— ABauMBNi  o» 
PBOSXCDTINa  Attobnbt. 

On  a  trial  for  keeping  a  disorderly  house,  s 
remark  of  the  prosecuting  attorney  directing  tha 
attention  of  the  jury  to  the  diamonds  worn  by 
accused  and  asking  if  they  knew  that  eveiy 
glitter  therefrom  denoted  a  lost  soul  was  not  re- 
versible error,  where  accused  testified,  it  did  not 
appear  that  she  did  not  wear  diamonds,  and  it 
was  not  shown  how  this  could  injuriously  aftect 
her  in  the  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  8126,  8127;  Dee.  Dig.  i 
1171.*]  ■ 

On  Motion  for  Behearing. 

6.  CBiiaNAi.  Law  (I  607*)- Evidenox-^0>b- 
bobobaiion  or  Acoomplioks'  Tbbtihont. 

On  a  trial  for  keeping  a  house  of  assigna- 
tion, two  witnesses  who  arranged  to,  and  did, 
meet  two  girls  at  accused's  house  ostensibly 
for  the  purpose  of  having  sexual  intercourse,  one 
of  whom  was  a  policeman,  and  claimed  that  his 
sole  purpose  was  to  obtain  evidence,  and  neither 
of  whom  were  in  any  way,  directly  or  indirectly, 
aiding  or  abetting  accused  in  keeping  the  house 
for  any  purpose,  were  not  acoomplioes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1082-1096;  Dec  Dig.  | 
607.*] 

7.  Cbihinai.  Law  (|  1172*)— AppbaIi— Ebbobs 

Favobablx  to  Affeixant. 

Where  witnesses  for  the  state  were  not  ac- 
complices, accused  could  not  complain  of  the 
court's  charge  that  one  of  them  was  an  accom- 
plice, and  of  the  submission  of  the  question 
whether  the  other  was  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  3128,  3164-3157,  3159-3163, 
3169 ;   Dec.  Dfe.  }  1172.*] 

8.  Cbhonai,  Law  (t  1169*)— Appeal— Review 
— Qdestionb  of  Fact. 

On  appeal  from  a  judgment  of  conviction, 
the  court,  in  passing  upon  the  sufficiency  of  the 
evidence,  will  consider  only  the  inculpatory  evi- 
dence, to  ascertain  whether,  as  a  matter  of  law, 
it  is  sufficient  though  the  testimony  for  ac- 
cused, if  true,  justifies  an  acquittaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8074-3088;  Dec.  Dig.  § 
1159.*] 

9.  DlSOBDEBLT   HOUSE    (I    6*)— PEBSONS   LIA- 
BLE— "IKeepeb." 

A  woman  in  charge  and  control  of  a  house 
on  the  night  when  parties  met  there  for  the  pur- 
pose of  having  sexual  intercourse,  who  had 
lived  there  continuously  for  more  than  six 
months,  and  who  admitted  to  witnesses  that  she 
was  the  keeper  of  the  house,  was  the  "keeper" 
thereof,  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  {{  5,  ft-13 ;    Dec  Dig.  8  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3923-3926.] 

10.  DiBOBDEBLT    HOUSE   (§  17*)— STTFBICIENOT 

or  Evidence. 

On  a  trial  for  keeping  a  disorderly  bouse, 
evidence  lield  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  §8  26-29;   Dec  Dig.  i  17.*] 

Davidson,  J.,  dissenting. 
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Appeal  from  Harris  Oonnty  Coart,  at  Law; 
C.  C.  Wren,  Judge. 

lieona  Heame  was  convicted  of  keeping  a 
disorderly  hoase,  and  she  appeals.    Affirmed. 

Heidlngsfelders  and  Van  Velzer  &  Lewis,  of 
Houston,  for  appellant  O.  E.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDER6AST,  P.  J.  Appellant  was  con- 
victed for  unlawfully  keying  a  disorderly 
house — an  assignation  house — and  her  pun- 
ishment  assessed  as  prescribed  by  law. 

[1]  It  is  unnecessary  to  detail  the  evidence. 
We  have  carefully  considered  it,  and  it  is 
sufSdent  to  show  her  guilt  clearly,  fully,  com- 
pletely, and  satisfactorily.  In  appellant's 
first  biU  of  exception  she  complains  that  the 
state  was  permitted  to  ask  Barden:  "Do 
you  know  whether  a  fellow  named  Charlie 
Armington  lived  with  defendant?"  To  which 
be  answered:  "I  don't  know."  This  clearly 
shows  no  error.  Sweeney  v.  State,  146  S.  W. 
886,  and  cases  therein  cited. 

[2]  By  other  bills  appellant  objected  to  the 
witnesses  McPhael  and  Spradley  testifying, 
In  eifect,  the  arrangement  they  made  with  two 
girls — Mary  and  Ethel — and  what  was  said 
between  them  at  the  time  in  arranging  to  go 
to  appellant's  house  and  procure  rooms  for 
the  purpose  of  sexual  intercourse.  The  rec- 
ord shows  that  these  girls  had  the  reputa- 
tion of  meeting  men  at  assignation  houses  for 
sexual  intercourse,  and  that  Spradley  that 
night  first  met  them  on  the  streets  of  Hous- 
ton near  appellaitfa  bouse;  that  McPhael 
came  up,  and  be  Introduced  him  to  them ; 
that  they  then  made  arrangements  with  these 
two  girls  to  meet  them  at  Mrs.  Heame's  for 
said  puii>08e,  the  girls  themselves  suggesting 
Mrs.  Heam^B  as  the  place  for  the  purpose, 
telling  the  men  to  go  and  see  Mrs.  Heame, 
engage  the  rooms,  and  tell  Mrs.  Heame  that 
it  was  for  Mary  and  Ethel.  The  parties  then 
s^arated,  the  men  going  direct  to  Mrs. 
Heame's  house,  seeing  her,  telling  her  the 
message  the  girls  had  sent  her,  and  she  there- 
upon rented  to  them  two  rooms  for  said 
purpose,  and  the  girls  in  a  few  minutes  there- 
after came  there,  and  appellant  took  them 
to  one  of  these  rooms,  all  for  the  pur^iose  of 
carrying  out  the  object  of  the  men  and  girls 
to  then  and  there  have  sexual  Intercourse. 
Clearly  all  this  testimony  was  admissible. 
So  was  the  testimony  of  Bass  that  he  saw 
these  two  men  at  the  time  they  were  mak- 
ing this  arrangement  with  these  girls,  and 
watched  them,  and  subsequently,  on  the  same 
night,  went  to  Mrs.  Heame's  house  and 
caught  these  two  men  and  these  two  girls  in 
said  house  on  that  occasion. 

[S]  Under  a  misapprehension,  the  court, 
over  appellant's  objection,  permitted  Grayson 
to  testify  that  in  February,  1913,  he  went  to 
appellaaf  8  said  house,  and  pulled  the  house, 
and  arrested  her  for  running  a  gambling 
honse,  finding  seven  or  eight  men  therein  at 
the  time,  some  hiding  in  various  ways.  As 
soon  88  the  court  discovered  his  mistake  in 


admitting  this  testimony,  he  excluded  it,  and 
told  the  Jury  that  he  bad  admitted  it  under  a 
misappr^ension,  and  that  they  were  not  to 
consider  said  testimony  for  any  purpose. 
WhUe  the  court  should  not  have  admitted 
this  testimony,  as  soon  as  he  discovered  his 
mistake,  he  corrected  it,  and,  as  the  matter 
is  presented,  it  shows  no  reversible  error. 

[4,  C]  The  only  other  question  is  raised  by 
appellant's  fifth  bill.  It,  like  each  of  appel- 
lant's other  bills,  is  too  meager  and  wholly 
insufficient  to  require  consideration.  James 
V.  SUte,  63  Tex.  Cr.  E.  76,  188  S,  W.  612; 
Conger  v.  State,  63  Tex.  Cr.  R.  312,  140  S. 
W.  1112.  This  bill  complains  of  this  lan- 
guage of  the  assistant  district  attorney  in 
bis  opening  argument:  "Gentlemen  of  the 
Jury,  look  at  the  defendant  Look  at  the 
large  diamonds  in  her  ears,  and  other  dia- 
monds she  wears.  Don't  you  know  that  ev- 
ery glitter  from  them  denotes  a  lost  soul?" 
The  bill  in  no  way  discloses  under  what  cir- 
cumstances or  surroundings  this  remark  of 
the  attorney  was  made.  If  we  could  look 
to  the  record  to  complete  the  bUl,  or  to  make 
it  intelligible,  even  If  that  could  be  done,  it 
would  show  that  appellant  herself  testified 
on  the  stand.  Without  doubt  the  Jury  did 
look  at  her  and  observed  her  whole  conduct 
demeanor,  and  dress,  and  could  not  possibly 
have  avoided  se^ng  her  large  diamonds 
which  she  wore.  If  she  wore  any.  The  bill 
in  no  way  discloses  that  she  did  not  wear 
diamonds  on  this  occasion.  The  district  at- 
torney's question,  "Don't  you  know  that  ev- 
ery tetter  from  them  denotes  a  lost  soul?" 
was  a  mere  flight  of  oratory  or  poetic  ques- 
tion. The  bill  in  no  way  discloses  how  this 
did  or  could  injuriously  aSect  appellant  in 
the  trial  of  this  causa  This  court  is  fre- 
quently called  upon  to  pass  upon  complaints 
of  prosecuting  attorneys'  arguments,  and  oc- 
casionally reverses  cases  because  thereof. 
Each  case  must  largely  stand  upon  its  own 
bottom.  The  rules  with  reference  thereto 
are  well  established,  and  have  many  times 
been  clearly  enunciated  by  this  court  This 
court  through  Judge  Wlllson,  in  Pierson  v. 
State,  18  Tex.  App.  664,  said :  "It  has  become 
quite  common  to  except  to  the  remarks  of 
counsel  for  the  state  in  their  addresses  to  the 
Jury.  We  find  such  exceptions  in  the  ma- 
jority of  contested  cases  that  come  before 
us.  If  we  had  sustained  all  these  exceptions, 
the  effect  would  have  been  to  have  virtually 
Closed  the  mouths  of  prosecuting  attorneys. 
While  argument  should  be  restricted  legiti- 
mately, it  should  not  be  so  unreasonably  lim- 
ited as  to  render  it  Ineffectual.  The  state 
has  rights  in  this  respect  as  well  as  defend- 
ant&  And  in  view  of  the  frequency  of  ex- 
ceptions of  this  character,  we  will  take  occa- 
sion here  to  say  that  before  we  will  reverse 
a  conviction  because  of  remarks  of  prosecut- 
ing counsel,  it  must  clearly  appear  to  us: 

(1)  That  the  remarks  were  improper;  and 

(2)  that  they  were  of  a  material  character, 
and  such  as,  under  the  circumstances,  were 
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cBlcnlated  to  Injnrloiuly  affect  the  defend- 
ant's rights."  The  Plersbn  Case,  supra,  has 
many  times  been  dted  and  approved  by  this 
cojirt  In  House  v.  State,  19  Tex.  App.  239, 
wherein  a  much,  worse  statement  was  com- 
plained of,  by  the  district  attorney,  Presiding 
Judge  White  said :  "We  construe  tjjie  remark 
to  be  not  so  much  evidence  of  a  desire  to 
make  use  of  foreign  matter  to  the  Injury  and 
prejudice  of  defendant  as  an  Impassioned  ex- 
pression, highly  exaggerated  It  may  be,  but 
springing  Inadvertently  from  the  heat  of  de- 
bate. If  aU  such  remarks  were  held  reversi- 
ble error,  but  few  convictions  would  stand 
the  test  where  the  case  had  been  hotly  con- 
tested by  able  and  zealous  counsel  In  the 
courts  below."  Again,  in  Tweedle  v.  State, 
29  Tex.  App.  591,  16  S.  W.  644,  this  court. 
In  discussing  the  argument  of  the  district  at- 
torney In  that  case,  through  Judge  Davidson, 
said:  "Concede  that  this  argument  was  Im- 
proper, It  doefi  not  follow  that  the  Judgment 
should  be  reversed  for  this  cause.  The  re- 
marks must  not  only  be  Improper,  but  they 
must  be  of  such  a  nature  as  would  be  clear- 
ly calculated  to  prejudice  the  rights  of  the 
defendants.  To  reverse  In  all  cases  where 
counsel  fall  to  confine  themselves  to  the  rec- 
ord would  render  trials  farces.  There  is 
hardly  a  case  of  any  Importance  tried  but 
that  during  the  progress  of  the  trial  some  un- 
guarded expression  is  used  by  counsel  upon 
either  side.  It  would  be  a  remarkable  co- 
incidence If  this  were  not  true.  House  v. 
State,  19  Tex.  App.  227;  Bass  t.  State,  16 
Tex.  App.  62."  See,  also,  McConnell  v.  State, 
22  Tex.  App.  354,  3  S.  W.  699,  68  Am.  Rep. 
647;  Young  v.  State,  19  Tex.  App.  636;  Frlz- 
zell  V.  State,  30  Tex.  App.  42,  16  S.  W.  751 ; 
Rahm  v.  State,  30  Tex.  App.  810,  17  S.  W. 
416,  28  Am.  St  Rep.  911 ;  Tipton  v.  State,  30 
Tex.  App.  530, 17  S.  W.  1097 ;  Lewis  v.  State, 
29  Tex.  App.  201,  18  S.  W.  642,  25  Am.  St 
Rep.  720 ;  Walker  t.  State,  28  Tex.  App.  603, 
13  S.  W.  860;  Love  v.  State,  35  Tex.  Cr.  R. 
29,  29  S.  W.  790.  We  cite  only  some  of  the 
older  cases.  A  great  many  cases  to  the  same 
effect  could  be  cited  down  to  this  very  date, 
but  we  deem  it  unnecessary.  In  our  opinion 
this  bill  does  not  show  reversible  error. 
The  judgment  is  affirmed. 

DAVIDSON,  J.,  dissents. 

On  Motion  for  Rehearing. 

PRENDER6AST,  P.  J.  Appellant  has  fil- 
ed a  motion  for  rehearing  and,  as  a  part 
thereof,  a  17-page  typewritten  brief  and  ar- 
gument. In  addition  to  this,  she  has  filed 
another  2S--p&ge  typewritten  argument  and 
brief.  She  earnestly  and  vigorously  contends 
that  the  evidence  in  this  case  Is  wholly  in- 
sufficient to  sustain  the  verdict  This  Is  the 
<mly  question  we  will  discuss.  We  did  not 
discuss  this  in  the  original  opinion,  deeming 
it  wholly  unnecessary. 

II]  Preliminary  to  stating  the  evidence, 
and  in  connection  with  the  discussion  there- 


of, we  will  flrBt  discuBB  and  determine  wheth- 
er the  witnesses  Spradley  and  McPbael  were 
accomplices.  The  court  In  his  charge  stated 
that  Spradley  was,  and  submitted  to  the  Jury 
whether  or  not  McPhael  was,  and  required, 
in  a  proper  charge,  Spradley's  testimony  to 
be  corroborated,  and,  if  the  Jury  believed 
that  McPhael  was,  that  his  testimony  should 
also  be  corroborated,  before  they  could  con- 
vict appellant  on  the  testimony  of  either  or 
both  of  them.  The  court  gave  a  correct 
charge  on  the  subject  If  it  had  been  called 
for,  and  it  is  in  no  way  attacked  by  appel- 
lant 

The  uncontradicted  testimony  shows  that 
Spradley  was  a  member  of  the  police  de- 
partment of  Houston  on  the  date  this  of- 
fense is  alleged  to  have  been  committed 
and  for  some  time  prior  thereto,  and  that  liis 
work  in  said  department  was  to  look  np 
rooming  bouses  and  make  search  for  keepers 
of  bawdy  and  assignation  houses  in  the 
city,  and  that  In  the  discharge  of  his  duty, 
he  made  an  engagement  with  the  two  girls, 
Ethel  and  Bfary,  for  him  and  McPbael  to 
meet  these  girls  at  appellant's  house  that 
night  for  the  purpose  of  sexual  intercourse 
with  them,  and  that  he  did  meet  them  there 
ostensibly  for  that  purpose.  On  cross-exam- 
ination, at  appellant's  Instance,  he  testified: 
"It  Is  a  fact  that  my  sole  purpose  in  going  np 
to  said  house  was  in  order  to  get  evidence 
against  tills  house,  so  that  I  could  testify 
against  Mrs.  Hearue."  That  he  paid  $4  for 
the  room  rent  for  tdmself,  Spradley  and  the 
two  girls  that  night  and  that  the  city — the 
chief  of  police — paid  him  back  later  the  ^ 
The  evidence  In  no  way  would  show,  or  tend 
to  show,  that  McPhael  was  an  accomplice  in 
any  way  to  the  crime  charged  against  Mrs. 
Heame.  He  knew  nothing  about  Mrs. 
Heame's  place  or  house,  was  a  stranger  to 
the  two  girls,  and  Introduced  to  them  by 
Spradley  immediately  after  which  they  made 
arrangements  with  the  two  girls  to  go  to 
Mrs.  Heame's,  and  he  did  meet  them  there, 
and  himself  prepared  to  have  sexual  inter- 
course with  one  of  them.  Neither  of  these 
witnesses  are  shown  in  any  way  to  have  been 
Interested,  directly  or  indirectly,  with  Mrs. 
Heame  in  connection  with  the  house  she 
was  running,  other  or  further  than  the  mere 
fact  that  they  went  there  to  meet  these  two 
girls,  the  girls  themselves  suggesting  this 
place  to  them,  to  have  sexual  intercourse. 
Bear  in  mind  the  offense  with  which  Mrs. 
Heame  was  charged !  It  was  that  she  un- 
lawfully kept,  and  was  concerned  in  keeping, 
a  disorderly  house — an  assignation  house. 

What  we  said  in  Mlnter  v.  State,  159  S. 
W.  300,  is  exactly  applicable  here.  We  quote 
it:  "The  question  of  who  is  an  accomplice 
and  what  it  takes  to  make  an  accomplice  Is 
not  always  kept  dear  by  our  decisions.  The 
cases  are  frequently  Indiscriminately  dted 
on  this  subject  In  speaking  of  accomplices 
and  in  treating  of  it  in  this  case,  we  do  it  in 
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Its  broadest  sense;  that  la,  to  include  prln- 
dpala,  accomplices  as  such,  and  accessories. 
There  are  two  rules  on  this  subject,  as  clear 
and  distinct  as  can  be.  One  is:  An  accom- 
plice is  a  person  who  knowingly,  voluntarily, 
and  with  common  intent  with  the  principal 
offender,  unites  in  the  commission  of  the 
crime.  The  other  is  tersely  stated  by  this 
court  In  Bush  v.  State,  151  S.  W.  556,  in 
substance :  Where  an  officer  or  other  party 
understands  or  is  led  to  believe,  that  a  vio- 
lation of  the  law  is  in  contemplation,  and 
takes  steps  to  detect  that  crime,  or  get  evi- 
dence by  which  the  guilty  party  may  be 
punished,  he  would  not  be  an  accomplice. 
In  such  case  he  Is  not  an  original  party  to  the 
bringing  about  the  crime,  and  is  not  guilty  of 
originating  or  initiating  it.  In  that  character 
of  case  his  connection  with  it  is  after  the  in- 
ception of  the  crime,  and  after  it  has  been 
determined  upon,  and  he  only  then  gets  into 
It  as  a  detective,  or  for  the  purpose  of  ar- 
resting the  party  and  bringing  him  to  punish- 
ment. 

"In  the  case  of  Allison  v.  State,  14  Tez. 
App.  126,  this  court,  through  Presiding  Judge 
■White,  said:  'From  the  evIdencA  before  us, 
it  does  not  appear  that  the  witness  Massey 
was  an  accomplice.  He  had  been  informed 
by  defendant  of  bis  (defendant's)  Intention  to 
steal  Justice's  horse,  and  he  immediately  told 
Justice's  sons,  and  Justice  himself  subse- 
quently, of  defendant's  Intention.  It  is  true 
that  Justice  and  Massey  then  arranged  that 
Justice  should  have  his  horse  at  a  certain 
place,  doubtless  with  a  view  that  they  might 
capture  defendant  in  the  very  act  of  com- 
mitting the  theft,  and  it  is  Inferable  that 
there  was  a  further  understanding  between 
the  parties  that  Massey  was  to  accompany 
the  defendant  to  the  place  and  at  the  time 
when  the  theft  was  to  be  committed,  ostensi- 
bly as  his  confederate,  but.  In  fact,  that  be 
might  aid  in  his  arrest  after  the  crime  was 
consummated.  Had  this  agreement  been  car- 
ried out,  and  the  horse  stolen  at  the  time, 
place,  and  under  these  circumstances  men- 
tioned, Massey,  In  law,  would  not  have  been 
an  accomplice  In  the  theft  Plgg  v.  State, 
43  Tex.  108;  Johnson  v.  State,  3  Tex.  App. 
590.  But  this  agreement  was  not  carried  out, 
and  the  horse  was  stolen  on  another  occasion 
and  in  a  different  place.  Instead  of  being 
an  accomplice.  It  appears  to  us  from  the  evi- 
dence that  Massey  acted  throughout  the  part 
of  a  law-abiding  citizen,  who,  knowing  that 
a  crime  was  about  to  be  committed,  did,  or 
was  willing  to  do,  all  In  his  power  to  prevent 
it  or  bring  Its  perpetrator  to  punishment 
There  was  no  occasion  for  the  court  to  charge 
the  law  with  regard  to  accomplice  testimony 
in  this  case.' 

"In  Chltlster  v.  State,  33  Tex.  Cr.  B.  638, 
28  S.  W.  683,  Presiding  Judge  Davidson,  In 
discussing  whether  or  not  a  witness  In  that 
case  was  an  accomplice,  for  the  court  said: 
That  he  (the  witness)  induced  appellant  to 


give  falm  property  to  secure  Ms  departtire 
from  the  state  in  order  to  be  rid  of  his  testi- 
mony did  not,  of  itself,  constitute  the  witness 
Crowely  an  accessory.  In  order  to  render 
the  witness  an  accessory,  he  must  have  con- 
cealed the  accused  or  given  him  some  aid  so 
that  be  may  have  evaded  an  arrest  or  trial 
or  the  execution  of  his  sentence.  Penal  C!ode, 
art  86.  This  was  not  done.  The  witness 
did  accept  the  property,  and  also  agreed  to 
leave  the  state.  He,  however,  did  not  leave 
the  state,  and  It  Is  shown  that  be  sought  the 
bribe  as  a  means  of  securing  testimony  for 
the  purpose  of  convicting  appellant  for  the 
theft  of  the  animal  set  out  in  the  Indictment 
He  was  active  in  the  prosecution  of  the  case, 
and  testified  in  behalf  of  the  state  on  the 
trial  This  evidence  did  not  require  a  charge 
upon  the  law  applicable  to  accomplice  testi- 
mony, and  the  court  did  not  err  In  failing 
to  so  charge.' 

"In  Wharton's  Crlm.  Bv.  vol.  1,  in  section 
440  (10th  Ed.),  he  says :  'An  accomplice  is  a 
person  who  knowingly,  voluntarily,  and  vrtth 
common  intent  with  the  principal  ofTender, 
unites  in  the  commission  of  the  crime; 
•  •  •  There  are  certain  relations  recog- 
nized by  the  law,  in  which  the  voluntary  co- 
operation of  a  person  with  the  accused  does 
not  render  such  person  an  accomplice.  Thus 
those  who  co-operate  vrith  a  view  to  aid  Jus- 
tice by  detecting  a  crime,  such  as  accepting 
money  with  which  to  purchase  intoxicating 
liquors  to  obtain  evidence  of  a  violation  of 
the  law,  for  the  purpose  of  prosecuting  the 
seller  for  an  unlawful  sale,  Is  not  an  accom- 
plice; nor  Is  an  informer  technically  an  ac- 
complice; nor  a  detective  who  joins  a  crim- 
inal organization  fi>r  the  purpose  of  exposing 
it  even  though,  to  aid  such  exposure,  he 
unites  In  and  apparently  approves  its  coun- 
sels; nor  the  agent  who  purchases  a  libel- 
ous publication  for  the  purpose  of  giving  evi- 
dence against  the  publisher;  nor  a  disguised 
emissary  who,  by  purporting  to  be  a  friend 
of  the  parties  suspected,  seeks  to  draw  from 
them  Inculpatory  information.' 

"In  4  Enc.  of  Ev.  p.  630,  the  law  on  this 
subject  is  thus  stated:  The  fact  that  a  de- 
tective in  securing  evidence  of  a  crime  is 
the  Instrument  or  means  through  which  the 
law  is  violated  does  not  make  him  an  accom- 
plice within  the  rule  requiring  the  testimony 
of  accomplices  to  be  corroborated.  Thuji 
one  who  purchases  liquor  sold  In  violation 
of  law  for  the  purpose  of  securing  the  con- 
viction of  the  offender  Is  not  an  accomplice, 
nor  Is  one  who  receives  a  counterfeit,  or  stol- 
en goods,  or  buys  a  lottery  ticket,  or  par- 
ticipates in  a  gambling  game  for  the  same 
purpose.  So,  also,  one  who  pretends  to  be  an 
accomplice,  and  apparently  assists  in  the 
preparations  for  a  crime  with  the  purpose 
and  Intention  of  frustrating  the  design  of 
the  guUty  parties  and  securing  their  pun- 
ishment Is  not  an  accomplice  whose  testimony 
requires  corroboration,  even  though  he  actu- 
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ally  takes  an  apparent  part  In  the  oommls- 
slon  of  the  offense' 

"In  tbe  recent  work  of  Mr.  UnderhlU  (2d 
Ed.)  on  Crlm.  Ey^  In  section  60,  he  says :  'A 
person  who,  as  a  detective,  associates  with 
criminals  or  communicates  with  or  aids  them 
solely  for  the  purpose  of  discovering  commis- 
sion of  crime,  and  procuring  the  punishment 
of  the  criminals,  is  not  an  accomplice.' 

"In  12  Cya  p.  447,  the  rule  is  thus  laid 
down:  'One  who,  as  a  detectlTe,  associates 
with  criminals  solely  for  the  purpose  of  dis- 
covering and  making  known  their  crimes  and 
who  acts  throughout  with  this  purpose,  and 
without  any  criminal  intent,  is  not  an  accom- 
plice, and  It  is  immaterial  that  he  encourag- 
es or  aids  in  the  commission  of  the  crime.' " 
Holmes  v.  State,  156  S.  W.  1172;  Ausbrook 
v.  State,  156  S.  W.  1177. 

The  evidence  in  no  possible  way  suggests 
or  Intimates  that  Spradley  or  McPbael,  ei- 
ther or  both  of  them,  were  in  any  way,  di- 
rectly or  indirectly,  aiding  or  abetting  Mrs. 
Heame  in  the  keeping  of  this  house  for  as- 
signation purposes  or  any  other  purpose.  The 
whole  of  what  cither  of  them  did  was,  at  the 
suggestion  of  these  girls,  to  take  advantage 
of  the  fact  that  Mrs.  Heame  was  keeping  and 
running  such  a  house,  and  that  they  went 
there,  at  tbe  most,  to  meet  these  girls  for 
UUdt  intercourse.  In  no  way  thereby  did 
they  become  participants  in  the  keeping  of 
said  house  by  Mrs.  Hearne. 

[7]  The  court  should  not  have  charged  that 
Spradley  was  an  accomplice,  nor  submitted 
whether  or  not  McPhael  was,  for  neither  of 
them  were.  However,  this  was  to  api)ellant's 
advantage,  and  not  her  disadvantage,  and 
she  cannot  complain  thereof.  So  that  we 
treat  the  evidence  of  each  of  these  witnesses 
as  the  testimony  of  any  other,  and  the  court 
below  should  have  done  so.  Even  if  they 
were  accomplices,  they  were  amply  corrob- 
orated. 

[8]  Brushing  the  question  of  these  witness- 
es and  neither  of  them  being  accomplices 
aside,  or  even  considering  them  as  accom- 
plices, we  then  proceed  to  show  what  the  tes- 
timony wa&  We  do  not  give  the  appellant's 
testimony,  because,  in  testing  whether  or  not 
the  evidence  is  sufficient,  we  look  only  to  the 
Inculpatory  evidence  to  ascertain,  as  a  mat- 
ter of  law,  whether  that  is  sufficient  or  not 
It  may  be  that  the  testimony  of  an  accused 
may  be  sufficient  to  Justify  an  acquittal. 
This  court  has  notliing  to  do  with  that  That 
is  a  question  for  the  jury,  and  the  jury,  hav- 
ing passed  on  it  and  t>elleved  the  inculpatory 
testimony,  this  court  can  only  pass  upon 
whether  it  was  sufficient  to  justify  their 
verdict 

[(]  Some  of  the  witnesses  expressly  tes- 
tified that  Mrs.  Hearne  told  them  she  was  the 
keeper  of  that  house.  She  was,  in  fact  there 
that  night  and  had  charge  of  it  By  her  own 
testimony  she  had  lived  there  continuously 
for  more  than  six  months  at  this  time.  In 
Stokeley  v.  State,  37  Tex.  Or.  K.  638,  40  S;  W; 


971,  Judge  Hnrt  for  this  court  hdd  that 
where  a  man  permitted  one  woman,  for  less 
than  a  half  of  a  night,  to  occupy  his  resi- 
dence and  have  intercourse  with  men,  he  was 
guilty  of  keeping  a  disorderly  hous&  This 
court  in  Flynn  v.  State,  35  Tex.  Cr.  R.  220, 
32  S.  W.  1041,  Stone  v.  State,  47  Tex.  Cr.  E. 
575,  85  S.  W.  808,  and  WilUs  v.  State,  34  Tex. 
Cr.  R.  148,  29  S.  W.  787,  in  effect  expressly 
held  that  where  one  i>er8on  owns  the  prop- 
erty, and  another  has  possession,  charge,  or 
control  of  the  same,  the  latter  is,  under  the 
statute,  the  owner,  so  far  as  being  tbe  keep- 
er, etc,  is  concerned.  There  can  be  no  ques- 
tion from  this  testimony  and  the  law  that 
Mrs.  Heame  was  the  keeper,  in  contempla- 
tion of  the  statute  and  the  law,  of  this  house 
at  the  time. 

[10]  Did  she  keep  it  as  an  assignation 
house?  Mr.  Barden,  the  owner  of  the  house, 
testified  that  at  the  time  this  offense  is 
charged,  the  part  kept  by  Mrs.  Heame  was 
reputed  to  be  an  assignation  or  whore  house. 
Mr.  Mills,  the  owner  of  property  in  the  imme- 
diate neighborhood  of  this  house,  testified 
that  its  general  reputation  was  that  it  was 
used  as  ad  assignation  house,  and  had  been 
known  as  such  for  more  than  a  year  before 
the  date  of  this  offense.  Mr.  Bass,  a  police 
officer,  whose  duty  it  was  to  locate  assigna- 
tion houses  and  do  such  like  work,  and  who 
watched  these  parties  and  saw  that  they  went 
to  Mrs.  Heame's  house  that  night  and  after- 
wards participated  in  their  arrest  testified 
that  the  two  said  girls,  Ethel  and  Mary,  had 
bad  reputations  for  visiting  houses  of  as- 
signation. Mr.  Sisk,  who  was  also  a  special 
police  officer,  testified  that  on  and  prior  to 
August  30th,  the  date  said  offense  is  charged, 
he  knew  the  general  reputation  of  said  place, 
and  that  it  was  that  of  an  assignation  house; 
that  he  watched  the  place  for  awhile,  and 
saw  a  young  woman  and  a  man  stop  on  the 
comer;  the  man  went  across  up  to  this 
house,  came  back,  got  the  young  woman,  and 
that  both  together  went  up  there;  that,  aft- 
er remaining  awhile,  they  came  down.  Mr. 
Poole,  another  police  officer,  whose  duty 
was  looking  after  such  houses,  testified  that 
he  had  heard  the  house  talked  about  as  being 
an  assignation  or  whore  house,  and  from 
that  talk  said  bouse  was  an  assignation 
house;  that  be  had  watched  that  place,  and 
had  seen  different  persons  go  into  and  come 
out  of  it;  that  sometimes  be  had  seen  as 
high  as  four  or  five  doing  this  covering  a 
period  of  an  hour's  time  only;  that  some- 
times a  man  would  go,  and  sometimes  a 
woman  would  go  alone,  and  then  sometimes 
they  would  go  up  there  in  couples,  men  and 
women.  On  cross-examination,  he  said  that 
he  had  known  the  reputation  of  the  house 
for  several  months,,  five  or  six,  before  this 
offense  was  charged,  and  that  he  knew  the 
reputation  of  said  bouse  was  that  of  an  as- 
signation house,  and  had  known  it  for  these 
five  or  six  months. 

Without  naming  the  witntesea,  because  we 
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deem  it  unnecessary,  the  testtmony  of  the 
state  then  clearly  and  distinctly  shows  that 
Spradley  met  and  was  Introduced  to  these 
two  girls,  Ethel  and  Mary,  by  another  girl 
on  this  night  on  the  streets  of  Houston;  that 
he  stopped  and  was  talking  to  them;  while 
talking  to  them,  McPhael  was  passing,  and 
he  called  him  and  Introduced  him  to  these 
girls;  that  the  two  men  then  made  arrange- 
ments with  these  two  girls  to  meet  them 
somewhere  that  night  and  hare  sexual  in- 
tercourse with  them.  Upon  inquiring  from 
the  glrla  as  to  where  they  should  go,  the 
two  girls  suggested  that  they  go  to  Mrs. 
Heame'B.  The  men  didn't  seem  to  know 
where  this  was.  The  girls  said  they  would 
go  with  them  and  point  out  the  house  to 
them.  The  girls  told  these  two  men  to  see 
Mrs.  Heame,  tell  her  tliat  Mary  and  Ethel 
sent  them  there,  and  to  engage  rooms,  and 
that  they  would  themselves  soon  come. 
Spradley  and  McPhael  proceeded  to  see  Mrs. 
Heame.  They  found  her  sitting  on  the  stair- 
way, delivered  their  message  from  E^el  and 
Mary,  and  Mrs.  Hearae  invited  them  up, 
and  they  went  up.  She  took  them  to  two 
rooms;  she  supplied  towels  for  them;  she 
told  them  to  go  in  one  room  and  undress,  and 
that,  when  the  girls  came,  she  would  take 
them  in  the  other  room,  and  they  would  un- 
dress, and  that  one  of  the  men  could  go  in 
the  room  where  the  girls  undressed,  and  one 
of  the  girls  go  in  the  room  where  the  men 
then  were.  This  was  all  carried  out  under 
her  suggestion  and  instructions.  There  was 
a  door  between  the  two  rooms.  Before  the 
girls  arrived,  however,  they  telephoned  to 
Mrs.  Heame,  told  her  that  they  were  afraid 
to  come  up  to  her  house  to  the  two  men, 
that  they  thought'  officers  were  watching 
them ;  but  Mrs.  Heame  insisted  upon  their 
coming  anyhow.  They  thereupon  proceeded 
to  meander  around  from  block  to  block  and 
street  to  street,  seeking  to  elude  the  officers, 
or  have  the  officers  abandon  watching  them. 
Mrs.  Heame  told  them  to  come  up  the  back 
way,  and  gave  them  directions  about  how  to 
get  up  that  way.  The  back  way  to  her  prem- 
ises was  a  circuitous  or  elusive  way,  and  led 
through  an  alley  or  part  of  an  alley,  and 
probably  through  an  old  vacant  house.  Any- 
way, It  was  not  In  view  from  the  street,  and 
access  to  her  house  that  way  seemed  an  Ideal 
one  for  persons  of  that  character  to  reach  it 
and  depart  from  it  and  not  be  detected. 
When  the  girls  came,  she  took  them  to  their 
room.  They  immediately  proceeded  to  un- 
dress. As  soon  as  they  did,  one  of  the  girls 
went  into  McPbael's  room  and  lay  down  on 
the  bed  ready  for  business.  McPhael  pro- 
ceeded to  undress,  and  himself  was  almost 
ready  for  bustnees.  Spradley  went  to  the 
other  room  to  the  other  girl.  She  had  un- 
dressed, and  had  sat  down  on  the  bed  on- 
dressed.  Spradley  was  more  leisurely  in  un- 
dressing. He  thought  the  officers  had  been 
watching,  and  was  anticipating  a  raid  by 
the  officers,  and  was  delaying  undressing  on 


that  account  Spradley  paid  Mrs.  Hearne  $4 
for  the  use  of  the  two  rooms  for  business. 
Each  of  the  girls  demanded  of  the  men  $5 
apiece.  Each  promised  to  pay  when  they 
got  ready  for  business.  Bass,  the  officer,  had 
seen  Spradley  and  McPhael  with  these  girls, 
and  saw  their  maneuvers,  marching  around 
the  town  when  the  girls  were  showing  Mrs. 
Heame's  house  to  them.  He  saw  the  parties 
separate,  and  the  men  go,  he  presumed,  to 
Mrs.  Heame's.  He  then  continued  watching 
the  girls.  They  marched  around  first  one  block 
or  street  and  then  another,  and  when  they 
thought  they  had  given  Bass  the  slip,  they 
proceeded  to  carry  out  their  engagement  with 
these  men,  and  slipped  up  the  back  way  to 
Mrs.  Heame's.  When  the  parties  were  in  the 
attitude  above  described,  the  two  women  un- 
dressed and  ready  for  business,  McPhael 
about  so,  and  Spradley  delaying,  Mrs.  Hearne 
had  again  gone  partly  down  the  back  stair- 
way, doubtless  either  watching  for  the  of- 
ficers or  for  other  customers.  Bass,  in  the 
meantime,  bad  communicated  to  headquar- 
ters, and  the  chief  of  police  detailed  three 
other  officers  to  raid  this  bouse  and  arrest 
these  parties.  They  proceeded  to  do  so,  and, 
when  they  got  in  sight  of  Mrs.  Heame,  ap- 
proaching the  stairway  where  she  was,  she 
hastily  retreated  upstairs,  locked  the  door, 
and  alarmed  these  men  and  these  girls,  direct- 
ing the  girls  to  dress  as  quickly  as  possible, 
and  to  come  in  the  room  with  her  and  her 
daughter,  and  be  visitors  when  the  officers 
came  in.  She  told  the  men  to  dress  as  quick- 
ly as  possible  and  go  in  another  room  where 
another  man  was,  and  to  be  there  playing 
cards  and  appear  as  room  renters.  Her  in- 
structions were  carried  out  by  both  the  girls 
and  the  men.  The  officers  were  ringing  the 
bell,  knocking,  seeking  admittance.  She  cut 
off  the  bell  so  it  wouldn't  ring,  and,  after 
giving  ample  time  for  the  men  and  girls  to 
carry  out  her  instructions,  and  the  girls  to 
be  in  her  room  as  guests  and  the  men  to  be 
in  the  other  room  as  roomers  playing  cards, 
she  graciously  then,  and  not  until  then,  opened 
the  door  and  let  the  officers  in.  They  pro- 
ceeded to  arrest  all  the  occupants,  men  and 
women,  and  carried  them  to  police  headquar- 
ters. 

After  carefully  again  reviewing  the  evi- 
dence, we  repeat  what  we  said  In  the  orig- 
inal opinion:  "The  evidence  is  sufficient  to 
show  appellant's  guilt  clearly,  fully,  com- 
pletely, and  satisfactorily." 

The  motion  for  r^earing  is  overraled. 

DAVIDSON,  J.  (dissenting).  When  the 
decision  herein  was  originally  handed  down, 
I  noted  the  fact  that  I  could  not  agree  to  the 
affirmance.  Motion  for  rehearing  was  over- 
raled in  an  opinion  by  Judge  PRENDER- 
GAST. 

The  information  charges  appellant.  In  the 
first  count,  with  keeping  and  being  con- 
cerned in  keeping  a  bawdyhouse,  and  as  a 
house  kept  for  the  purpose  of  prostitution. 
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and  as  a  house  wbere  prostitutes  were  per- 
mitted to  resort  and  reside  for  the  purpose 
of  plying  their  vocation.  The  second  count 
charges  appellant  did  unlawfully  keep,  and 
was  concerned  In  keeping,  a  disorderly  house; 
the  said  house  then  and  there  being  a  house, 
room,  and  place  where  men  and  women  met 
by  mutual  appointment,  and  by  appointment 
made  by  another,  for  the  purpose  of  sexual 
intercourse.  The  court  in  his  charge  sub- 
mitted the  case  to  the  jury,  on  the  theory 
that,  U  they  should  believe  tha€  men  and 
women  met  by  mutual  appointment,  and  by 
appointment  made  by  another,  at  said  house 
for  the  purpose  of  sexual  Intercourse,  they 
would  find  appellant  guilty.  He  further 
charged  that,  under  the  first  count,  the  jury 
could  not  convict,  and  withdrew  that  from 
their. consideration.  So  the  second  count,  or 
the  one  which  charges  appellant  with  keep- 
ing a  place  where  men  and  women  met  by 
mutual  appointment,  or  by  appointment  made 
by  another,  for  the  purpose  of  sexual  in- 
tercourse, was  the  count  submitted. 

I  might,  perhaps,  take  the  statement  made 
by  the  opinions,  original  and  on  rehearing,  as 
sufficient,  but.  In  addition  to  what  was  said, 
I  desire  to  add  this:  One  of  the  parties 
who  says  he  met  the  girls  at  appellant's  resi- 
dence was  named  McPhaeL  He  says:  "Mr. 
Spradley  made  the  arrangements  with  Mrs. 
Heame,  at  which  time  I  was  present.  At  the 
time  Spradley  and  I  went  up  to  this  place, 
Mrs.  Heame  was  sitting  in  the  door  at  the 
bottom  of  the  stairway,  and  Spradley  said: 
"Mary  and  Ethel  said  we  could  get  rooms; 
we  are  looking  for  rooms."  So  she  told  us  to 
come  on  upstairs.  So  we  went  on  upstairs, 
and  in  a  few  minutes  she  came  up  and  show- 
ed us  the  rooms  we  could  take,  and  in  a  few 
minutes  later,  say  10  or  15,  the  girls  came 
up;  if  I  remember  Just  right,  they  came 
up  from  the  back  way.  I  paid  Mrs.  Heame 
$2  for  the  room,  and  I  suppose  Spradley  paid 
her  the  same  amount.  We  were  up  there 
with  the  girls  before  the  officers  came,  hardly 
a  half  hour.  The  officers  who  came  were  Mr. 
Bass,  Mr.  Poole,  Dr.  Hudson,  and  Mr.  'Gel- 
ney.  For  a  few  minutes  there  we  were  all 
In  the  same  room.  Mrs.  Heame  was  in 
there,  too ;  she  came  and  collected  the  room 
rent"  This  witness  testified  he  was  a  depu- 
ty United  States  marshal  at  the  time,  and 
later  became  a  policeman  in  the  dty  of  Hous- 
ton. He  says:  "I  met  those  girls  and  went 
up  to  that  place,  No.  807%  San  Jacinto 
street,  at  the  Instance  and  request  of  Mr. 
Spradley;  he  asked  me  to  go.  I  knew  that 
Mr.  Spradley  was  a  police  officer,  and  I  at 
that  time  was  a  deputy  United  States  mar- 
shal. I  thought  said  house  that  I  and  Mr. 
Spradley  and  the  girls  were  visiting  was 
an  assignation  house.  When  Mr.  Spradley 
and  I  went  up  to  this  house,  I  thought  the 
girls  were  taking  us  up  there.  I  wasn't  rop- 
ed In  to  going  up  there,  but  I  did  not  make 
any  suggestion  about  going  up  there.  Mr. 
Spradley  suggested  going  out  and  having  a 
good  time."    Spradley    testified   he   was  a 


member  of  the  police  department  of  Houston, 
and  "was  working  in  the  humane  departmoit, 
and  in  connection  with  rooming  houses  and 
places  like  that"  He  said  he  went  to  the 
place  In  question  and  asked  for  Mrs.  Heame, 
and  had  a  conversation  at  the  door  with  her. 
"McPhael  was  with  me.  We  walked  up 
there,  and  we  spoke  to  her,  and  we  asked 
her  if  we  could  get  a  room,  and  she  asked 
us  who  was  with  us,  and  I  told  her  these 
girls'  names,  Mary  and  Ethel."  This  wit- 
ness says  he  was  an  officer  of  the  law, 
but  did  not  arrest  Mrs.  Heame.  He  says 
he  may  have  known  she  was  violating . 
the  law,  but  he  would  not  arrest  her  until 
he  got  a  warrant  This  witness  testified 
further  that  he  met  these  girls  on  Main . 
street  and  McFhael  came  to  wbere  he  was 
talking  vrith  them,  and  they  made  arrange- 
ments there  with  the  girls  to  go  out  that 
night;  during  the  conversation,  it  was  sug- 
gested that  Mrs.  Heame's  would  be  a  place 
to  go;  that  he  went  from  the  place  of  the 
conversation  to  make  arrangemaits  with 
Mrs.  Heame  for  a  meeting  with  the  girls, 
and  paid  her  H  McPhael  testified  that  he 
paid  his  part  of  It  himself  with  $2.  In  ad- 
dition to  what  is  said  in  the  two  opinions 
of  my  Brethren,  I  think  this  vrlU  be  suffi- 
cient 

The  statute  provides  that  an  assignation 
house  is  a  house,  room,  or  place  where  men 
and  women  meet  by  mutual  appointment  or 
by  appointment  made  by  another,  for  the 
purpose  of  sexual  Intercourse,  whether  at 
such  place  vinous,  spirituous,  or  malt  liq- 
uors are  kept  for  sale  or  are  used  or  not 
Another  provision  of  the  act  of  1907,  p.  246, 
is  that:  "It  shall  be  unlawful  for  any  per- 
son to  invite,  solicit  procure,  allure  or  use 
any  means  for  the  purpose  of  alluring  or 
procuring  any  female  to  visit  and  be  at  any 
particular  house,  room  or  place  for  the  pur- 
pose of  meeting  and  having  unlawful  sexual 
intercourse  with  any  male  person,  or  to  take 
part,  or  in  any  way  participate  in  any  im- 
moral conduct  with  men  or  women,  or  to  use 
at  such  place  any  intoxicating  liquors,  or  to 
give  to  any  person  the  name  and  address,  or 
either,  or  photograph  of  any  female  for  the 
purpose  of  enabling  the  person  to  whom  such 
name,  address  or  photograph  of  such  female 
is  given  and  furnished  to  meet  and  have  un- 
lawful sexual  intercourse,  or  to  bring  about 
or  procure  such  unlawful  sexual  intercourse 
with  such  female  by  any  other  person.  Any 
person  violating  any  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  shall  be  fined 
not  less  than  fifty  nor  more  than  two  hun- 
dred dollars,  and  In  addition  thereto  shall 
be  confined  In  the  county  Jail  not  less  than 
one  nor  more  than  six  months."  So  it  will 
be  observed  that  these  two  officers,  Spradley 
and  McPhael,  made  arrangements  with  these 
two  girls,  if  their  testimony  be  true,  to  go 
with  them  to  a  rendezvous,  and  they  say  It 
was  agreed  that  Mrs.  Heame's  place  would 
be  a  fitting  establishment     Spradley  says 
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tbat  be  met  tbe  girls,  Introdaoed  McPbael, 
and  made  arranerements  for  himself  and  Mc- 
Phael  to  meet  tbese  two  girls,  to  which  ar- 
rangement McPhael  readily  agreed,  and  they 
were  going  out  "to  have  a  good  time."  They 
testified  they  went  and  secured  two  rooms  at 
Mrs.  Heame's  hons&  Th^  farther  testified 
they  were  in  the  rooms  with  these  girls 
when  the  officers  came,  and  that  the  door 
was  locked  a  snfBclent  length  of  time  for 
them  to  dress  and  get  themselves  together, 
and  get  In  another  room  altogether,  and  they 
were  ta  there  when  tbe  officers  came  np.  So 
the  officers  who  came  np  did  not  see  them  in 
a  private  room.  Mrs.  Heame  denies  that 
there  was  anything  indicating  an  assignation. 
The  girls  were  not  used  as  witnesses.  The 
record  does  show  they  were  arrested,  but 
discharged  by  the  order  of  the  chief  of  po- 
lice, and  were  not  prosecuted.  Under  the 
Btatnte  Just  quoted,  it  would  hardly  be  ques- 
tionable, if  Spradley  and  McPbael  had  been 
prosecuted  under  the  article  read  and  con- 
victed, that  this  court  would  have  affirmed 
the  judgment,  if  their  testimony  is  true. 
They  Induced  Mrs.  Heame,  by  tbe  payment 
of  money,  to  let  them  have  two  rooms,  as 
they  testified,  and,  so  far  as  this  record  is 
concerned,  this  is  the  only  assignation,  if 
this  be  one,  tbat  bad  occurred  in  that  house. 
The  officers  testified  tbat  they  bad  watched 
the  bouse,  but  this  is  the  first  time  they  bad 
any  facts;  at  least  it  Is  the  first  time  any 
arrest  occurred.  On  one  or  two  occasions 
there  Is  some  evidence  that  a  man  and 
woman  had  been  seen  to  go  to  and  go  away 
from  this  place.  There  Is  evidence  that  she 
was  keeping  a  boarding  or  rooming  house, 
and  tbe  officers  never  thought  sufficiently  of 
this  matter  even  to  undertake  to  arrest  any- 
body. So,  if  this  be  an  assignation  bouse,  it 
Is  made  so  by  the  fact  tbat  Spradley  and  Mc- 
Pbael and  these  two  girls  met  at  this  house 
on  this  occasion.  If  tbat  be  sufficient  evi- 
dence to  make  this  an  assignation  house, 
and  both  Spradley  and  McPhael  testified  they 
did  not  have  intercourse  with  tbe  girls,  but 
simply  went  there,  then  tbat  meeting  was 
brought  aboot  by  Spradley  and  McPhael 
renting  the  rooms  of  tbat  house  and  inducing 
appellant  to  constitute  it  an  assignation 
bouse.  There  could  not  have  been  an  as- 
signation at  that  place  without  their  contriv- 
ance and  at  their  instigation,  as  shown  by 
their  evidence,  and  at  their  request,  and 
was  not,  and  there  is  no  evidence  in  tbe  rec- 
ord to  show  otherwise.  Then,  if  this  was 
an  assignation  bouse,  it  was  made  so  under 
this  record  by  this  one  evening's  performance 
brought  about  by  Spradley  and  McPhael  in- 
viting tbese  two  girls  to  go  there  and  tbeir 
subsequent  meeting  at  that  point  and  induc- 
ing appellant  to  let  them  have  tbe  rooms 
for  tbat  purx>ose.  Those  girls  were  there 
by  tbe  procurement  and  mutual  agreement 
with  Spradley  and  McPbael  under  the  testi- 
mony of  those  two  men.  They  invited  tbese 
girls  there.     Spradley  Induced  McPbael  to 


go  with  hlm.  He  solicited  the  girls  to  go 
with  him  and  McPhael ;  and  the  assignation. 
If  one  was  made  in  fact,  was  made  at  their 
instigation,  and  Mrs.  Heame  was  Induced  to 
rent  two  rooms  to  them.  If  this  does  not 
make  them  accomplices,  then  it  would  be  dif- 
ficult to  understand  what  character  of  tes- 
timony it  would  take  to  make  accomplices. 
They  induced  Mrs.  Heame  to  assign  them  to 
two  rooms,  and  the  evidence  shows  this  Is 
the  only  instance  In  which  the  thing  ever 
occurred  there,  and  by  that  means  it  was 
made  an  assignation  houses  If  it  was  one  at 
all,  and  these  are  all  the  facts  tbat  show 
there  was  ever  any  assignation  in  tbe  bouse. 
Then  Spradley  was  guilty,  under  article  359a, 
Acts  of  1907,  p.  246,  of  inviting  and  solicit- 
ing and  procuring  these  girls  to  go  there; 
one  of  them  to  go  with  himself  and  tbe  other 
with  McPhael.  McPhael  agreed  and  went 
They  were  both  guUty,  under  article  359a, 
of  violating  the  law  in  Inducing  these  girls  to 
go  there,  and  inviting  them  there  for  tbe 
purpose  of  prostitution.  They  had  induced 
Mrs.  Heame  to  assign  them  these  rooms. 

In  tbe  case  of  Dever  v.  State,  37  Tex.  Cr. 
R.  397,  30  S.  W.  1071,  Judge  Hurt  lays  down 
tbe  rule  tbat  where  a  party  persuades  and 
invites  others  to  enter  into  the  commission  of 
an  offense,  without  even  Intending  really  to 
be  a  participant,  or  with  tbe  intent  to  secure 
tbeir  arrest,  punishment,  and  the  probable 
reward,  he  la  guilty  as  a  principal,  if  the  of- 
fense be  completed ;  for,  when  a  person  does 
a  prohibited  act,  with  the  intent  the  law  for- 
bids, it  will  not  avail  him  that  be  also  in- 
tended ultimate  good.  If,  by  bis  acts  and 
conduct,  he  encouraged,  advised,  or  persuad- 
ed others  to  commit  tbe  crime,  be  would  him- 
self be  guilty,  regardless  of  whether  he  in- 
tended to  consummate  the  crime  or  not.  In 
that  case  Judge  Hurt  distinguished  the  rale 
laid  down  in  Woodworth  v.  State,  20  Tex. 
App.  375,  and  tbe  rule  announced  in  the 'Do- 
ver's Case.  The  distinction  is  readily  perceiv- 
able, and  tbe  margin  wide  between  them. 
Where  an  officer,  understanding  tbat  a  crime 
is  to  be  consummated,  or  is  in  course  of  being 
brought  about  and  carried  out,  and  be  falls 
in  line  as  a  detective,  he  would  not  be  a 
principal  or  an  accessory,  or  a  guilty  partici- 
pant, because  the  crime  has  already  been  put 
into  operation  in  part  or  in  whole ;  but,  where 
be  is  in  the  inception  of  the  crime,  and  helps 
to  bring  that  crime  about,  and  assists  in  it 
in  order  tbat  he  may  arrest,  as  he  says,  the 
parties,  he  is  a  guilty  participant,  and  bis  of- 
ficial character  is  no  protection  against  tbe 
act  That  rale  is  thoroughly  settled.  No  offi- 
cer has  a  right  to  violate  the  law  on  the  theo- 
ry that  he  claims  he  is  doing  it  for  ultimate 
good.  An  officer  is  to  suppress  crime,  and 
not  organize  crime  in  order  tbat  he  may  pun- 
ish somebody. 

We  bad  occasion  to  go  over  this  matter 
again  in  Bush  v.  State,  151  S.  W.  554.  This 
language  was  used:  "Wherever  a  party  delib- 
erately or  intentionally  originates  or  succeeds 
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in  bilngliig  about  a  Tlolation  of  tbe  law,  he 
becomes  a  partlceps  crimlnls  of  that  Tlola- 
tioD,  and  therefore,  when  used  as  a  witness, 
mnst  be  corroborated.  Ttiere  is  a  line  of  cas- 
es which  holds  that,  where  an  officer  or  oth- 
er parties  understand  or  are  led  to  believe 
that  a  violation  of  the  law  Is  in  contempla- 
tion, and  take  st^m  to  detect  that  crime,  or 
get  evidence  by  which  the  gaQty  parties  may 
be  punished,  he  would  not  be  an  accomplice, 
but  in  such  cases  be  Is  not  an  original  party 
to  the  bringing  about  the  crime,  and  Is  not 
guilty  of  originating  or  Initiating  it  In  that 
character  of  case  his  connection  with  it  la 
after  tbe  Inception  of  the  crime,  and  after  It 
has  been  determined  upon,  and  he  only  then 
gets  Into  it  as  a  detective  or  for  the  purpose 
of  arresting  the  party  and  bringing  him  to 
punishment.  There  is  another  line  of  cases 
which  holds  that,  where  the  party  originates 
the  crime  or  is  instrumental  in  its  Initiation 
and  brings  It  about,  he  then  becomes  a  partl- 
ceps crimlnls,  and,  when  testifying  as  a  wit- 
ness in  the  case,  is  an  accomplice.  The  lead- 
ing cases  in  this  state  are  Dover  v.  State,  37 
Tex.  Cr.  K.  396,  30  S.  W.  1071;  Steele  v. 
State,  19  Tex.  App.  42S.  The  opinion  In  the 
Dover  Case  was  by  Judge  Hurt,  and  draws 
the  distinction  above  mentioned  between  par- 
ties who  were  playing  the  role  of  detective 
for  the  arrest  and  punishment  of  parties, 
and  those  who  originate  the  crime  or  assist 
in  originating  it  in  the  first  instance."  The 
propositions  here  announced  in  the  Bush  and 
the  Dever  Cases  have  been  recognized  as  cor- 
rect If  these  authorities  are  correct,  then, 
under  the  facts  detailed  by  these  two  witness- 
es, Spradley  and  McPhael,  they  are  accom- 
plices. This  crime  could  not  have  been 
brought  about  and  was  not  brought  about, 
nor  even  instigated,  except  at  the  hands  of 
and  by  Spradley  and  McPhael.  By  their  act 
this  was  made  an  assignation  house  at  the 
time,  if  it  was  such  at  all,  and  how  it  could 
have  I>een  made  such  without  their  concur- 
rence this  record  does  not  indicate.  The  trial 
Judge  recognized  the  fact  that  Spradley  was 
an  accomplice,  and  so  charged  the  Jury.  He 
recognized  that  McPhael  was  an  accomplice, 
but  submitted  the  fact  to  the  Jury.  McPhael 
was  equally  an  accomplice,  under  the  law, 
with  Spradley.  He  was  associated  with  Sprad- 
ley from  the  beginning  to  the  end  of  it  It  is 
true  that  Spradley  first  solicited  one  of  the 
girls  to  go  with  McPhael,  and  then  called 
McPhael  and  he  assented  to  it  From  that 
time  on  McPhael  was  heart  and  soul,  under 
hla  testimony,  co-operating.  He  paid  his 
money  for  a  room.  If  Spradley  and  Mc- 
Phael are  accomplices,  then  the  evidence  in 
this  case  is  not  sufficient  They  are  not  cor- 
roborated as  to  thdr  purpose  of  being  at  the 
house.  They  are  corroborated  as  to  the  fact 
that  they  were  there  in  a  room  with  the  other 
parties  at  the  time  the  officers  came,  but 
there  is  nothing  to  indicate  that  anything 
was  being  done  that  was  wrong.  Mrs. 
Heame  was  not  arrested  at  tbe  time,  and  tbe 


girls,  who  were  subsequently  arrested,  were 
discharged.  Mrs.  Heame  denies  practically 
there  was  anything  indicative  of  an  assigna- 
tion ;  that  she  was  not  carrying  on  an  assig- 
nation house;  that  she  had  rooms  there  for 
lodgers  and  parties  who  wanted  to  roit 
rooms;  that  she  was  trying  to  make  a  liv- 
ing to  support  her  Invalid  son,  and  Iiis  wife 
and  child,  and  was  raising  her  16  or  16  year 
old  daughter,  who  was  there  in  the  house 
with  her.  So  this  case  could  not  be  affirmed 
on  the  facts  if  Spradley  and  McPhael  are 
accomplices,  for  want  of  necessary  corrobora- 
tion showing  that  Mrs.  Heame  was  keeping 
an  assignation  house,  and,  inasmuch  as  this  is 
the  only  instance  shown  In  tbe  history  of  the 
house  of  any  assignation  meeting,  it  was  nec- 
essary to  make  this  case  clear  enough  and 
strong  enough  to  authorize  a  conviction. 
This  was  not  done,  so  far  as  the  corrobora- 
tion of  McPhael  and  Spradley  is  concerned. 
Take  their  testimony  out  of  the  case  and 
there  is  not  sufficient  evidence  to  indicate 
that  there  was  any  assignation  at  the  time, 
or  that  this  was  an  assignation  house. 

There  is  another  question  in  the  case  that 
I  think  my  Brethren  erroneously  decide. 
The  bill  is  quoted  as  follows:  "Upon  the 
trial  of  the  above  styled  and  numbered 
cause  the  district  attorney,  making  his  open- 
ing argument  to  the  Jury,  stated  as  follows: 
'Gentlemen  of  the  Jury,  look  at  the  defend- 
ant; look  at  the  large  diamonds  in  her  ears, 
and  other  diamonds  she  wears.  Don't  you 
know  that  every  glitter  from  them  denotes 
a  lost  soulf  To  whldi  statement  counsel 
for  the  defendant  then  and  there  in  open 
court  objected,  and  submitted  a  written  re- 
quest to  the  court  requesting  the  court  to 
instract  the  Jury  not  to  consider  the  state- 
ment above  made  by  the  district  attorney. 
The  court  refused  said  request  and,  in 
refusing  said  request,  stated  to  counsel 
for  defendant  In  the  presence  of  the  Jury, 
that  the  state  had  a  right  to  make  that 
kind  of  comment,  and  that  the  Jury  has 
a  right  to  consider  the  Jewelry,  wearing  ap- 
parel, and  general  appearance  of  all  the  wit- 
nesses in  the  case.  To  which  action  of  the 
court  in  not  instructing  the  Jury  to  disregard 
the  statement  objected  to  of  the  district  at- 
torney, and  also  to  the  statement  of  the  court 
in  telling  the  Jury  that  they  had  a  right  to 
consider  the  Jewelry,  wearing  apparel,  and 
appearances  of  all  the  witnesses,  defendant 
then  and  there  objected,  and  tenders  this,  his 
bill  of  exception,"  etc.  This  bill  is  signed 
without  qualification.  My  Brethren,  passing 
upon  this  matter,  say:  "It  like  each  of 
appellant's  other  bills,  is  too  meager  and 
wholly  insufficient  to  require  consideration. 
James  v.  State,  63  Tex,  Cr.  R.  75,  138  S.  W. 
612;  Conger  v.  State,  63  Tex.  Cr.  R.  S12, 
140  S.  W.  1112.  This  bill  complains  of  this 
language  of  the  assistant  district  attorney 
in  his  opening  argument"  Then  the  opinion 
says:  "The  bill  In  no  way  discloses  under 
what  circumstances  or  surroundings  this  re- 
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mark  of  the  attoniey  was  mada  If  we  look 
to  the  record  to  complete  the  bill,  or  to  make 
It  intelligible,  eren  if  that  ooold  be  done,  it 
would  show  that  appellant  herself  testifled 
on  the  stand.  Without  donbt  the  }nry  did 
look  at  her  and  obseired  her  whole  oondact, 
demeanor,  and  dress,  and  could  not  possibly 
have  avoided  seeing  her  large  diamonds 
which  she  wore,  if  she  wore  any.  The  bill 
in  no  way  discloses  that  she  did  not  wear 
diamonds  on  this  occasion.  The  district  at- 
torney's question,  'Don't  yon  know  that  every 
glitter  from  them  denotes  a  lost  soul?'  was  a 
mere  flight  of  oratory  or  poetic  question." 
It  may  have  been  a  flight  of  oratory  or  poetic 
question,  but,  as  Judge  PRENDEB6AST 
says,  if  we  look  to  the  statement  of  facts,  we 
would  absolutely  fall  to  find  any  word  or 
indication  ta  it  anywhere  that  appellant  wore 
any  diamonds  or  owned  any  diamonds.  This 
was  a  flighty  statement  of  the  district  at- 
torney, which  should  not  have  been  indulged, 
and  it  passed  far  out  into  the  fields  of  poesy, 
but  the  district  attorney  ought  not  to  be  per- 
mitted to  go  out  in  his  fugitive  exploitations 
Into  poetic  fields  and  state  things  that  were 
not  in  evidence.  I  should  hardly  imagine  the 
district  attorney  would  have  offered  to  im- 
peach appellant's  testimony  by  proving  the 
tBiCt  that  she  may  have  worn  diamond  ear- 
rings or  Jewelry  of  any  sort.  Before  a  dis- 
trict attorney  or  a  prosecuting  ofBcer  is  per- 
mitted to  comment  on  matters  of  this  sort, 
there  ought  to  be  some  fact  in  the  record 
that  would  Justify  it.  In  fact,  the  flight  of 
oratory  out  into  poetic  fields  must  have  been 
finely  drawn  when  the  district  attorney  could 
see  the  glitter  of  lost  souls  reflected  in  the 
diamonds,  and  if  these  were  images  thrown 
back  from  their  glitter,  it  must  have  been  at 
the  time  and  place  of  the  reflection,  to  wit, 
the  trlaL  The  reflection  of  the  images  of 
lost  souls  were  those  who  were  then  in  such 
position  as  to  be  shown  in  the  reflection. 
However  this  may  be,  and  however  much  the 
prosecuting  officer  was  inclined  to  indulge  in 
fugitive  flights  of  poetry,  It  was  not  legiti- 
mate as  a  means  of  bringing  about  a  criminal 
conviction  and  on  facts  that  were  not  before 
the  Jury.  He  would  not  have  been  so  permit- 
ted to  testify,  and  there  was  no  evidence  be- 
fore the  Jury  of  the  matters  that  he  discussed 
in  this  poetic  flight  I  cannot  agree  that  this 
sort  of  argument  should  be  permitted.  If  a 
defendant  cannot  be  convicted  upon  the  tes- 
timony and  the  presumption  of  innocence 
overcome  by  facts,  it  ought  not  to  be  done  by 
Illegitimate  argument,  even  if  it  has  to  clip 
the  wings  of  poetic  and  fugitive  flights  of 
oratory.  Appellant  is  entitled  to  a  fair  trial 
on  the  fiicts,  and  the  argument  should  be 
confined  to  the  facts.  Convictions  should  be 
based  on  proved  facts,  and  not  on  absence  of 
evidence.  In  the  opinion  of  Judge  PRBN- 
DEBOAST  the  argument  of  the  district  at 
tomey  only  is  alluded  to.  The  remark  of  the 
court  Justifying  the  remarks  of  the  district 


attorney  is  not  mentioned.  I  am  of  tite  opls- 
lon  that  the  remark  of  the  trial  Judge  should 
not  have  been  indulged.  He  was  but  empha- 
sizing the  wrong  committed  by  the  district 
attorney,  and,  as  one  of  our  opinions  says, 
the  Jury  Is  somewhat  prone  to  look  upon  the 
"trial  Judge  as  the  Lord's  anointed." 

For  the  above  reasons,  I  respectfully  dis- 
sent 


BRANOH  T.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.    April  1, 

1.  CsnaNAL  Law  ({  10fil»)— Biix  or  Exckp- 

TIONS— SUFFIOIXNOT. 

In  a  prosecution  for  vagrancy,  bills  of  ex- 
ceptions that  the  court  erred  in  excluding  testi- 
mony that  at  the  time  of  the  ofFense  charged,  ac- 
cused had  |40  in  his  iKisaeasion,  and  that  for 
several  months  prior  thereto  he  had  bought  gro- 
ceries from  a  certain  merchant,  and  pud  cash 
therefor,  were  insufficient  and  too  meager  to  be 
consideied  on  appeal. 

(Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  g|  2808,  2816,  2816,  2818, 2819. 
2823,  2824,  2828-2833,  2843,  2031-2933,  2943; 
Dec.  Dig.  f  1091.»] 

2.  VaGBANOT  ({   8*)— BVIDBNCK— Aduibsibil- 
ITT. 

In  a  prosecution  for  vagrancy  under  Pen. 
Code  1911,  art.  634,  defining  vagranto  as  all 
able-bodied  persons  who  babituaUbr  loaf,  etc., 
in  any  city,  town,  or  village,  etc,  without  any 
regular  employment  and  without  any  visible 
means  of  support,  evidence  that  the  defendant, 
at  the  time  charged,  had  some  money  on  his  per- 
son, and  that  be  paid  cash  for  groceries  was  not 
relevant. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent  Dig.  §  3 ;   Dec.  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7267-7269.] 

3.  Vagbanct  (J   1*)— Nattjbx  of  Offbwsk— 

"ViSIBLK." 

The  word  "visible"  as  used  in  Pen.  Code 
1911,  art.  634,  defining  vagrants  as  all  able- 
bodied  persons  who  habitually  loaf,  without  any 
regular  employment  and  any  "visible"  means  of 
support,  etc,  means  noticeable,  apparent,  open, 
conspicuous,  or  perceptible  by  the  eye. 

[Ed.  Note. — For  other  cases,  see  Vagrancy, 
Cent  Dig.  1 1 ;  Dec  Dig.  |  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7330.1 

4.  Vaobamot  (i  1*)— Nattjbe  o»  Offersb— Di- 

TKNSXS. 

The  purpose  of  the  vagrant  statute  (Pen. 
Code  1911,  art.  634),  defining  vagrants  and  fix- 
ing the  punishment  etc.,  is  to  punish  persons 
whose  status  or  course  of  conduct  is  that  of 
vagrants  as  defined  in  the  act,  and  it  is  no  de- 
fense, when  such  status  is  shown  to  exist,  that 
such  person  has  money,  etc.,  since  he  may  have 
secured  it  by  gambling,  etc 

[Ed.  Note. — For  other  cases,  see  Vagrancy, 
Cent  Dig.  {  1;  Dec  Dig.  {  1.*] 

6.  Cbimiwal  Law  (i  689*)  —  (Jontinuanob— 
Gboundb. 

Under  Code  Cr.  Proc  art  761,  authorizing 
a  criminal  case  when  the  jury  disagrees  to  be 
tried  again  at  the  same  term,  and  article  715, 
providing  that  when  there  are  no  regular  jurors, 
the  court  shall  order  the  sheriff  to  summon 
qualified  persons  for  special  jury  service  to  try 
I  oie  case,  it  was  no  error  to  refuse  defendant  a 
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continiuuice  after  a  mlatrUl  becanw  there  were 
no  qaalified  regular  jarors. 

[£d.  Note.— For  other  casea,  aee  Criminal 
Law,  Cent  Dig.  {{  1315,  1819;   Dec  Dig.  § 

6.  CiuaaNAi.  It/kw  (S  1090*)— Affkai.  and  Bb- 
BOB— Objections  to  Chabob— Neokssitt  of 
Biix  OF  £2xceftions. 

In  misdemeanor  cases,  the  only  war  the  ap- 
pellate court  is  authorized  to  consider  com- 
plaints of  the  charge  of  the  court  and  the  re- 
fusal of  requests  is  by  bUl  of  exceptions,  taken 
at  the  trial,  giving  the  specific  reasons  why  the 
court  erred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2658, 2789,  2803-2822,  2825- 
2827,  2927,  2928,  2948,  8204;  Dec  Dig.  { 
1090.»] 

Appeal  from  Collingsworth  County  Court; 
R.  H.  Cocke,  Jr.,  Judge. 

6.  B.  Branch  was  convicted  of  yagrancy, 
and  he  appeals.    Affirmed. 

0.  S.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRBNDERGAST,  P.  J.  [1]  AppeUant  was 
convicted  of  vagrancy  and  fined  $60.  Our  Con- 
Btitutlon  (section  46,  art  3)  requires  the  Legis- 
lature to  "enact  effective  vagrant  laws."  In 
compliance  with  the  Constitution  our  Leg- 
islatures have,  from  time  to  time,  passed 
vagrant  laws.  Until  1909  previous  enact- 
ments bad  been  found  to  be  inefficient  to 
reach  the  evil,  so  that  In  1909  (Laws  1909,  p. 
Ill)  the  Legislature  redrafted  the  law  on 
this  subject  Intended  to  meet  the  evil.  By 
this  act,  which  is  article  634  et  seq.  of  our 
Penal  Code,  among  other  things,  it  Is  enacted: 
"The  following  persons  are  and  shall  be  pun- 
ished as  vagrants,  viz.:  *  *  *  (d)  All 
able-bodied  persons  who  habitually  loaf,  loi- 
ter and  Idle  in  any  dty,  town  or  village,  or 
railroad  station,  or  any  other  public  place  in 
this  state  for  the  larger  portions  of  their 
time,  vrtthout  any  regular  employment  and 
without  any  visible  means  of  support.  An  of- 
fense under  paragraph  (d)  of  this  article  shall 
be  made  out  whenever  it  is  shown  that  any 
person  has  no  visible  means  of  support,  and 
only  occasionally  has  employment  at  odd 
Jobs,  being  for  the  most  of  the  time  out  of  em- 
ployment" This  particular  subdivision,  in 
a  clear  and  able  opinion  by  Judge  Ramsey 
for  this  court  in  Ex  parte  Strlttmatter,  58 
Tex.  Cr.  R.  156,  124  8.  W.  906,  137  Am.  St 
Rep.  937,  21  Ann.  Cas.  477,  was  discussed 
and  held  perfectly  valid.  This  prosecu- 
tion was  under  this  subdivision  of  this 
statute  and  the  proof  is  ample,  clear, 
and  sufficient  to  show  that  appellant  was 
a  vagrant  as  defined  and  designated 
thereunder.  In  fact  he  does  not  claim  that 
the  evidence  was  not  sufficient  to  sustain 
the  verdict  He  does  claim,  by  two  bills,  that 
the  court  erred  In  excluding  certain  proffer- 
ed testimony  by  him,  to  the  effect  that  at  the 
time  be  was  charged  in  the  information  with 
this  offense,  he  had  sufficient  money  in  his 
possession  for  his  Immediate  needs,  end  that 
be  had  on  his  person  $40  at  the  time  he  was 


arrested,  and  that  at  the  tfme  he  was  diarg- 
ed  In  the  information  bereln  with  being  a 
vagrant,  and  for  several  months  prior  there- 
to, he  had  bought  groceries  from  a  certain 
merchant  and  i>ald  cash  therefor.  Both  of 
these  bills  are  wholly  insuffidait  and  too 
meager  to  authorise  or  require  this  court  to 
consider  the  questions  att^npted  to  be  raised 
thereby.  James  v.  State,  63  Tex.  Cr.  B.  7S^ 
188  S.  W.  612 ;  Conger  v.  State,  68  Tex.  Cr.  R. 
327,  140  S.  W.  1112,  and  authorities  therein 
dted ;  Best  v.  State,  164  S.  W.  996,  recently 
decided,  but  not  yet  officially  reported.  Blven 
if  we  could  consider  the  questions  attempted 
to  be  raised,  the  exclusion  by  the  court  of 
said  testimony  presents  no  reversible  error. 

[1,  3]  The  proof  by  the  state  clearly  show- 
that  appellant  was  an  able-bodied  man ;  that 
he  habitually  loafed,  loitered,  and  Idled  in 
the  town  of  Dodsonvllle,  not  only  for  the 
larger  portion  of  bis  time  for  some  three 
months  continuously  prior  to  the  time  of  this 
prosecution,  but  that  he  had  no  regular  em- 
ployment and  was  without  any  visible  means 
of  support;  that  he  may  have  had  some 
money  on  his  person,  and  that  he  may  have 
paid  cash  for  some  groceries  he  bought; 
would  be  no  evidence  that  be  was  not  an 
able-bodied  person,  nor  that  be  did  not  habit- 
ually loaf,  loiter,  and  Idle  about  said  town, 
not  only  for  a  larger  portion,  but  for  the 
whole  of  bis  tim^  and  that  he  had  no  regular 
employment,  nor  was  without  visible  means 
of  support  The  word  "visible"  Is  defined 
by  Webster  to  mean:  "Noticeable;  apparent; 
open ;  conspicuous."  In  the  6tb  Century 
Dictionary  as:  "Apparent;  open,  conspicu- 
ous, as  a  man  with  no  visible  means  of  sup- 
port; discoverable;  insight;  obvious;  man- 
ifest; clear;  distinct;  plain;  patent;  un- 
mistakable." Gale  V.  Mutual  Aid,  etc.,  66 
Hun,  600,  21  N.  T.  Supp.  893-895.  "Visible" 
means  perceptible  by  the  eye,  that  may  be 
seen;  apparent  or  obvious.  Kansas  City, 
etc.,  V.  Ryan,  52  Kan.  637,  36  Pac.  292-294. 

[4]  The  object  and  purpose  of  our  said 
vagrant  statute  on  this  subject  is  that  when 
the  status  or  course  of  conduct  of  a  person  is 
that  of  one  who  habitually  loafs,  loiters,  and 
idles  in  a  town  or  village  the  larger  portion  of 
his  time  without  any  regular  employment, 
and  without  any  visible  means  of  support,  be 
shall  be  punished  because  of  such  status  or 
course  of  conduct  (Farshall  v.  State,  62  Tex. 
Cr.  B.  191,  138  S.  W.  759) ;  and,  when  such 
status  or  course  of  conduct  is  shown.  It  Is  no 
defense  to  show  that  he  may  have  money 
secreted  about  his  person,  or  on  band  with 
which  be  pays  for  some  groceries,  for  he 
may  have  secured  such  money  by  gambling  or 
other  unlawful  and  Improper  way,  as  sug- 
gested by  the  evidence  In  this  case  and  bis 
status  or  course  of  conduct  as  proved,  and 
not  by  honest  and  remunerative  employment 
The  deputy  sheriff,  Mr.  Gillespie,  testified, 
among  other  things,  that  for  some  13  days 
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before  the  complaint  was  filed  In  this  case — 
and  he  was  watclilng  him  to  see  what  he  did 
and  did  not  do — "he  would  see  him  most  any 
hour  of  the  day  standing  or  sitting  around  on 
the  streets  near  a  restaurant  or  cold-drink 
stand.  Every  time  I  would  pass  him,  he 
would  dance  some  little  Jig  and  ask  if  any  one 
knew  where  he  could  find  a  poker  game." 

[6]  By  another  bill  it  is  shown  that  at  the 
first  of  the  September  term,  1913,  of  the  coun- 
ty court,  appellant  was  put  on  trial  for  this 
offense  and  that  a  mistrial  resulted  because 
of  a  hung  Jury;  that  there  were  only  12 
Jurors  in  the  panel,  and  6  of  these  were  the 
Jurors  on  this  mistrial;  that  the  other  6 
were  in  the  court  at  the  time  of  that  trial 
and  heard  all  the  evidence.  He  thereupon 
sought  a  continuance  when  the  case  was  call- 
ed a  second  time  at  which  this  conviction  re- 
sulted, so  as  to,  at  the  next  term,  get  a  Jury 
regularly  drawn  by  the  Jury  commissioners; 
that  when  the  case  was  called  this  second 
time  the  court  inquired  of  the  other  Jurors 
who  had  not  served  on  this  first  mistrial  If 
they  had  heard  the  evidence,  and  upon  their 
answering  they  had,  he  ordered  the  sherlfT 
to  summon  12  talesmen  from  which  appellant 
was  forced  to  select  a  Jury  to  be  tried,  and 
overruled  his  motion  for  continuance.  Our 
statute  expressly  authorizes  that  when  a  Jury 
has  been  discharged  because  of  failure  to 
agree,  the  case  may  be  again  tried  at  the 
same  term  of  court  Article  761,  C.  O.  P.  Our 
statute  (article  715,  C.  C.  P.)  also  provides 
that  when  from  any  cause  there  are  no  reg- 
ular Jurors  for  the  week  from  whom  to  select 
a  Jury,  the  court  shall  order  the  sheriff  to 
summon  forthwith  such  number  of  qualified 
persons  as  may  be  deemed  expedient  and 
from  those  summoned  the  Jury  shall  be  form- 
ed to  try  the  case.  The  court  correctly  act- 
ed 111  this  matter. 

II]  Appellant  requested  three  special 
charges,  which  were  refused  by  the  court 
No  bin  of  exception  was  taken  to  the  refusal 
of  these,  or  either  of  them.  No  reason  is 
given  therein,  or  otherwise,  in  the  record 
why  they  should  have  been  given.  The  only 
way  be  complained  of  this  in  his  motion  for 
new  trial  was  as  follows:  "Because  the  court 
erred  in  refusing  to  give  special  charges  Nos. 
1,  2,  and  3,  requested  by  defendant"  Simply 
that  and  nothing  more. 

In  his  motion  for  new  trial  he  also  com- 
plains of  one  sentence  In  the  court's  charge, 
but  be  took  no  bill  of  exceptions  thereto  at 
the  time  of  the  trial,  or  at  any  other  time. 
It  has  so  long  been  the  well-established  law 
ot  this  state  tliat  in  misdemeanor  cases  the 
only  way  this  court  is  authorized  to  consider 
complaints  of  the  charge  of  the  court  and  the 
refusal  of  special  charges  requested,  is  by 
bUl  of  exception  taken  at  the  time  to  the 
charge  of  the  court  In  the  matters  attempted 
to  be  complained  of  and  to  the  refusal  of  the 
court  to  give  special  charges  requested,  giv- 


ing in  the  bin  therefor  tiie  spedflc  reasons 
why  the  court  erred  in  giving  the  charge  com- 
plained of,  or,  as  the  case  may  be,  in  refus- 
ing the  special  charge,  that  it  seems  needless 
to  restate  this  principle,  or  dte  the  authori- 
ties. But  we  will  here  call  attention  to  some 
of  them:  GUes  v.  SUte,  liS  S.  W.  320,  where 
the  statutes  and  a  large  number  of  the  earlier 
cases  are  cited;  Perkins  v.  State,  144  S.  W. 
244 ;  Mealer  v.  State,  145  S.  W.  354 ;  Golden 
V.  State,  146  S.  W.  946;  Oablness  v.  State, 
146  S.  W.  934 ;  Yarborough  v.  State,  147  S. 
W.  270;  Gowans  v.  State,  64  Tex.  Or.  E.  401, 
146  S.  W.  614;  Milam  v.  State,  146  S.  W. 
185 ;  Smith  v.  State,  145  S.  W.  918 ;  Gamble 
V.  State,  146  S.  W.  551 ;  Lutrall  v.  State,  64 
Tex.  Cr.  B.  411,  142  S.  W.  589;  Staten  v. 
State,  68  Tex.  Or.  R.  692,  141  S.  W.  526.  For 
further  collation  of  some  of  the  older  (»8es 
see  section  813,  subd.  6,  White's  Ann.  C.  O.  P. 

None  of  appellant's  complaints  of  the  re- 
fusal of  his  special  charges,  or  to  that  of  the 
court,  can  therefore  be  considered. 

The  judgment  is  aflOrmed. 


HODOBS  et  aL  t.  STATB. 

(Ck>nrt  of  Criminal  Appeals  of  Texas.    May  28^ 
1913.    Rehearing  Denied  Jan.  28,  1914.) 

1.  Bah.  (I  88*)— PoBMiTTjiuB— CriATioic— SUF- 

riOIKNCY. 

Under  Acts  26th  Leg.  c.  7^  amending  Code 
Cr.  Proc.  1895,  art.  809,  subd.  3,  providing  that 
a  bail  bond  shall  describe  the  offense  as  a  felony 
or  as  a  misdemeanor,  according  to  the  charge, 
where  a  bond  stated  that  defendant  was  charged 
with  a  felony,  a  citation  to  the  sureties  which, 
instead  of  reciting  that  he  was  charged  and 
made  bond  to  appear  and  answer  a  'felony," 
stated  that  he  was  cbalged  "with  the  offense  of 
keeping  premises  for  the  purpose  of  being  used 
for  gaming,"  was  sufficient,  and  sufficiently  ap- 
prised the  sureties  of  the  offense  charged. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  H  376-378;   Dec.  Dig.  {  88.*] 

2.  PLBAniiTO  (I  387*)— "Vabiakob." 

"Variance  ia  a  disagreement  between  the 
allegation  and  the, proof  in  some  matter  which, 
in  point  of  law,  is  essential  to  the  charge  or 
claim ;  and  matter  which  ia  merely  useless  never 
vitiates. 

tBd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1300-1304;   Dec.  Dig.  i  387.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7283.] 

8.  Ban.   (i   88*)  —  FoaraiTUBK  —  OiTATiow — 

PUtADINO. 

After  the  sureties  have  appeared  and  an- 
swered, a  citation  issued  on  forfeiture  of  a  bail 
bond  will  be  treated  solely  as  a  pleading  on  the 
bond  and  judgment  nisL 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  SS  376-378;    Dec  Dig.  i  88.*] 

4.  Bah,  Q  88*)— FoBFErrunii— Objxotior  to 

ClTATIOIT. 

Where,  on  forfeiture  of  a  bail  bond,  the 
sureties  desire  to  object  to  insufficiency  of  the 
citation,  they  must  in  limine  file  a  motion  to 
quash  it  and  appear  solely  for  that  puri)08e. 

[Ed.  Note.— For  other  case«,  see  Bail,  Cent 
Dig.  S8  876-378;  Dec  Dig.  |  88.*] 
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0.  Bah.  (i  77*}— FoKFBrruBX— JcDamnT  Nni 

— SumciENOT, 

Aa  Cede  Cr.  Proc.  1911,  arts.  488.  480, 
do  not  require  that  the  Judgment  on  forfeiture 
of  bail  shall  recite  when  aocaaed  was  to  ai>pear, 
a  judgment  nisi  was  not  invaUd  becaose  it  re- 
cited that  the  principal  was  to  make  his  personal 

appearance  "on  the day  of ,  191—," 

where  it  also  recited  that  the  principal  "should 
well  and  truly  make  his  personal  appearance 
before  said  court  •  *  *  and  there  remain 
from  day  to  day  until  discharged";  the  blank 
quoted  not  operating  to  show  that  the  principal 
was  to  appear  on  an  impossible  day,  but  being 
mere  surplusage,  and  the  words  last  quoted 
fixing  the  time  of  bia  appearance  as  of  the  very 
date  when  the  bond  was  given. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  ii  335-649,  379,  403;  Dec.  Dig.  {  77.*] 

6.  Bail   (g  88%*)— Porfeitcbe— Principal— 
Dismissal. 

In  proceedings  on  the  forfeiture  of  a  bail 
bond,  the  state  may  dismiss  as  to  the  princiijal, 
whether  with  or  without  cause;  it  not  being 
contemplated  by  Code  Cr.  Proc.  1911,  arts.  489, 
490,  500,  that  questions  arising  between  the 
principal  and  his  sureties,  or  between  the  sut*- 
ties  themselves,  shall  be  adjudicated  in  such  pr»- 
ceeding. 

(Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  I  378;  Dec.  Dig.  §  88%.*] 

7.  Bah.  (|  77*)— FoeFETTDBB— Natube  of  Pbo- 

OKEDINOS. 

All  the  proceedings  and  judgments  on  the 
forfeiture  of  a  bail  bond  constitute  a  criminal 
and  not  a  civil  case. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  if  335-349,  379,  403 ;   Dec.  Dig.  g  77.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;   Barry  Miller,  Judge. 

Proceeding  by  the  State  against  Charles 
Hodges  and  another  aa  sureties  on  the  ball 
bond  of  Jim  Cornwell.  From  a  Judgment 
against  them,  defendants  appeal.     Affirmed 

See,  also,  165  S.  W.  018. 

W.  P.  Ellison  and  Allen  &  Flanary,  all  of 
Dallas,  and  W.  F.  Ramsey  and  C.  I*  Black, 
both  of  Austin,  for  appellants.  C.  E.  Lane, 
Asat  Atty.  Gen.,  for  tlie  State. 

PRBNDBRGAST,  J.  This  Is  an  appeal  by 
Chas.  Hodges  and  M.  J.  P.  Lacy,  the  sureties 
on  the  bail  bond  of  Jim  Cornwell,  from  a 
Judgment  against  them  as  such  sureties. 

There  Is  no  statement  of  facts  in  or  with 
the  record.  The  bond  In  no  way  and  no- 
where api)ears  in  the  record,  except  as  copied 
in  one  of  appellants'  bills  of  exception.  As 
therein  contained  it  is  as  follows: 

"The  State  of  Texas,  County  of  Dallas. 
Know  all  men  by  these  presents:  That  we, 
Jim  Cornwell,  as  principal,  and  and 


dignity  of  the  state:  Now,  the  conditlan 
of  the  above  bond  1>  anch  that  If  the  aboT« 
bounden  Jim  Cornwell  shall  make  his  per- 
sonal appearance  aa  leqnlred  by  law,  before 
the  honorable  criminal  dlatrict  court  No.  2 
of  Dallas  connty,  Texas,  at  the  present  term 
thereof,  at  the  courthouse  in  the  dty  of  Dal- 
las in  the  county  and  state  aforesaid,  Instan- 
ter,  and  there  remain  from  day  to  day  and 
term  to  term  of  said  court,  and  not  depart 
until  discharged  by  due  course  of  law,  then 
and  there  to  answer  said  above  described 
charge,  thai  In  this  case  the  above  bond  to 
be  nuU  and  void ;  otherwise  to  be  remain  In 
full  force  and  effect  Witness  our  hands  this 
27  day  of  Jan.,  1912.  Jim  ComweU.  [Prin- 
cipal.] Chas.  Hodges.  [Surety.]  M.  J.  P. 
Lacy.    [Surety.] 

"Taken  and  approved  by  me,  this  27  day  of 
Jan.,  1912.  B.  F.  Brandenburg,  Sheriff  of  Dal- 
las County,  Texas,  by  C.  B.  Gross,  Deputy." 

Following  the  bond  there  appears  the  sep- 
arate affidavit  of  each  of  the  sureties,  show- 
ing that  they  have  property  liable  to.  execu- 
tion worth  more  than  |1,000  each.  This  bond 
In  every  way  Is  a  legal  one,  strictly  in  ac- 
cordance with  the  statute  prescribing  the  req- 
uisites thereof.    0.  C.  P.  art  321. 

The  Judgment  nisi  la  dated  January  31, 
1912,  and,  omitting  the  style  of  the  case  and 
court.  It  is:  "This  day  this  cause  was  called 
for  trial,  and  thereupon  came  the  state  of 
Texas  by  her  county  attorney,  but  the  defend- 
ant Jim  Cornwell  failed  to  appear  and  an- 
swer in  this  behalf,  and  thereupon  his  name 
was  called  distinctly  at  the  door  of  the  court- 
house, and  a  reasonable  time  given  him  after 
such  call  was  made  in  which  to  appear,  yet 
the  said  defendant  came  not,  but  wholly 
made  default;  and  it  appearing  to  the  court 
that  the  defendant  Jim  Cornwell,  as  principal, 
together  with  Chas.  Hodges  and  M.  J.  P. 
Lacy,  as  sureties,  did,  on,  to  wit,  the  27  day 
of  Jan.,  A.  D.  1912,  enter  into  a  bond  payable 
to  the  state  of  Texas,  In  the  penal  sum  of 
one  thousand  dollars,  conditioned  that  the 
defendant,  as  principal,  should  well  and 
truly  make  his  personal  appearance  before 
the  honorable  criminal  district  court.  No.  2, 
of  Dallas  county,  Texas,  at  the  courthouse 
of  said  county  In  the  dty  of  Dallas  on  the 
day  of ,  191 — ,  and  there  re- 


-,  as  sureties,  are  held  and  firmly  boimd 
unto  the  state  of  Texas  In  the  full  and  just 
sum  of  one  thousand  ($1,000.00)  dollars,  for 
the  paym^t  of  which  sum,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  Jointly  and  sever- 
ally. Whereas,  the  above  bounden  Jim  Corn- 
well  stands  legally  charged  In  the  criminal 
district  court  No.  2  of  Dallas  county  with 
the  offense  of  a  felony  against  the  peace  and 


main  from  day  to  day  and  term  to  term  of 
said  court,  until  discharged  by  due  course 
of  law,  then  and  there  to  answer  the  state 
of  Texas  upon  a  charge  by  Indictment  therein 
filed,  accusing  him  of  the  offense  of  keeping 
and  being  Interested  in  keeping  certain  prem- 
ises and  buildings  for  the  purpose  of  being 
used  for  gaming.  It  is  therefore  considered 
by  the  court  that  the  state  is  entitled  to  a 
forfeiture  of  said  bond,  and  it  is  ordered, 
adjudged,  and  decreed  by  the  court  that  the. 
state  of  Texas  do  have  and  recover  of  and 
from  the  said  Jim  Cornwell,  as  principal, 
the  sum  of  one  thousand  dollars ;  and  in  like 
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manner  that  tbe  state  of  Texas  do  have  and 
recover  of  and  from  the  said  Chas.  Hodges 
and  M.  J.  P.  Lacy,  as  sureties,  the  sum  of 
one  thousand  dollars  each,  and  that  this 
judgment  will  be  made  final  unless  good 
cause  be  shown  at  the  next  term  of  this  court 
why  said  defendant  did  not  appear." 

On  March  4,  1912,  the  clerk  of  said  court 
Issued  citation  against  said  two  sureties, 
which  Is:  "The  state  of  Texas,  to  the  Sher- 
iff or  Any  Constable  of  Dallas  County — Greet- 
ing: 'In  the  name  of  the  state  of  Texas.' 
Whereas,  in  a  certain  criminal  cause  pend- 
ing in  the  criminal  district  court  No.  2  of 
Dallas  county,  Texas,  entitled  the  State  of 
Texas  ▼.  Jim  Cornwell,  No.  171,  wherein  the 
said  Jim  Cornwell  is  charged  by  indictment 
with  the  offense  of  keeping  premises  for  the 
purpose  of  being  used  for  gaming,  on  the 
27th  day  of  January,  A.  D.  1912,  the  said  de- 
fendant, Jim  Cornwell,  did  enter  into  a  bond 
with  Chas.  Hodges  and  M.  J.  P.  Lacy,  as 
his  sureties,  in  the  penal  sum  of  one  thousand 
dollars,  conditioned  that  the  said  Jim  Cora- 
well  would  make  his  personal  appearance 
before  the  criminal  district  court  No.  2  of 
Dallas  county,  Texas,  to  answer  said  Indict- 
ment, and  there  to  remain  from  day  to  day 
and  from  term  to  term  of  said  court  until 
legally  discharged;  and  whereas,  the  said 
Jim  Cornwell  did,  on  the  31st  day  of  Jan- 
uary, A.  D.  1912,  when  the  said  cause  was 
caUed  for  trial  In  said  court,  fall  to  make 
his  personal  appearance  before  said  court  to 
answer  the  said  accusation,  whereupon  his 
name  was,  by  order  of  the  court,  called  dis- 
Unctly,  at  the  courthouse  door,  and  the  said 
Jim  Cornwell  not  having  appeared  within  a 
reasonable  time  after  such  call  was  made. 
It  was  considered,  adjudged,  and  decreed  by 
the  court  that  the  said  bond  be  declared  for- 
feited, and  that  the  state  of  Texas  do  have 
and  recover  of  and  from  the  said  Jim  Corn- 
well,  as  principal,  and  of  and  from  the  said 
Chas.  Hodges  and  M.  J.  P.  Lacy,  as  his  sure- 
ties, the  sum  of  one  thousand  dollars,  and  It 
was  ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  Judgment  would  be  made 
final,  unless  good  cause  be  shown,  at  the 
next  term  of  the  court,  why  tbe  defendant, 
Jim  Cornwell,  did  not  appear.  This  is  there- 
fore to  command  yon  that  you  summon  the 
said  Jim  Cornwell,  principal,  and  Chas.  Hodg- 
es and  the  said  M.  J.  P.  Lacy,  the  sureties 
on  said  bond,  to  be  and  appear  before  the 
next  term  of  tbe  criminal  district  court  No.  2 
of  Dallas  county,  Texas,  to  be  begun  and 
holden  at  the  courthouse  in  the  town  of 
Dallas  on  the  1st  day  of  April,  A.  D.  1912, 
and  show  cause  why  the  forfeiture  of  said 
bond  should  not  be  made  final.  Herein  fall 
not,  but  have  you  then  and  there  this  writ, 
with  your  return  thereon,  showing  how  you 
have  executed  the  same.  Witness  my  hand 
and  seal  of  office  this  the  4th  day  of  March, 
A.  D.  1912.    [SeaL]    B.  H.  WUllams,  Olerk  pf 
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the  Criminal  District  Court  No.  2  of  Dallas 
County,  Texas." 

The  sheriffs  return  on  this  citation  shows 
legal  service  upon  each  of  said  two  sureties. 
At  the  term  the  sureties  were  cited  to  ap- 
pear, in  obedience  to  said  citation  they  did 
appear,  and  by  their  attorneys  filed  their  an- 
swer. It  is  unnecessary  to  copy  the  answer, 
but  we  will  give  the  full  and  complete  sub- 
stance and  effect  thereof. 

This  answer  is  as  follows:  "The  State  of 
Texas  v.  Jim  Cornwell,  Chas.  Hodges  and  M. 
J.  P.  Lacy,  Sureties,  Defendant  No.  10.  In 
Criminal  District  Court  No.  2,  Dallas  County, 
Texas.  April  Term,  A.  D.  1912.  Now  come 
Chas.  Hodges  and  M.  J.  P.  Lacy,  defendants 
in  tbe  above  entitled  and  numbered  cause, 
being  sureties  on  the  bond  of  the  defendant 
In  the  case  of  the  State  of  Texas  v.  Jim 
Cornwell,  No.  171  upon  the  docket  of  this 
honorable  court,  cited  herein  to  show  cause 
why  the  forfeiture  of  said  bond,  and  the 
Judgment  nisi  entered  thereon,  should  not  be 
made  final  herein,  and  for  answer  herein 
show."  Tbe  remainder  of  tbe  answer,  in  sub- 
stance and  in  effect,  is:  (1)  A  general  demur- 
rer, tbe  same  as  a  general  demurrer  in  a 
civil  suit ;  (2)  then  follow  six  special  excep- 
tions in  substance  and  in  effect  as  follows: 
(1)  Because  neither  said  Judgment  nor  cita- 
tion alleges  Cornwell  was  charged  (a)  with 
a  felony,  nor  what  offense;  (b)  nor  did  the 
language  which  attempted  to  describe  the  of- 
fense describe  any  offense.  (2)  Because  said 
Judgment  and  citation  are  each  fatally  defec- 
tive, in  that  they  misstate  the  condition  of  the 
bond  and  do  not  set  out  its  conditions.  (This 
is  entirely  insufficient  as  a  special  exception, 
because  it  does  not  show  what  the  claimed 
misstatements  are.)  (3)  Because  by  neither 
Judgment  nor  citation  does  it  appear  when 
the  bond  bound  the  principal  to  appear.  (4) 
Because  the  Judgment  shows  the  principal 
was  required  to  appear  at  an  Impossible  date, 

"to  wit,  on  the day  of ,  191—." 

(5)  Because  from  the  citation  It  Is  manifest 
Cornwell  is  sued  as  principal,  whereas  from 
the  bond  CornweU  Is  defendant  and  in  fact 
principal  in  the  bond.  (We  do  not  under- 
stand what  is  meant  by  this  exception.)  (6) 
Because  the  vagrancy  statute  repeals  the 
gambling  statute.  (This  has  often  been  cor- 
rectly held  against  appellants.  Parshall  v. 
State,  62  Tex,  Cr.  B.  177,  138  S.  W.  769,  and 
many  other  cases.)  Then  the  same  pleading 
(answer)  of  appellants  proceeds  with  a  gen- 
eral denial  and  si)ecial  pleas,  alleging  that 
the  citation,  based  on  said  Judgment,  required 
Cornwell  to  appear  at  an  impossible  date,  "to 

wit,  on  the day  of ,  191 — ,"  and 

that  the  Judgment,  in  attempting  to  describe 
the  offense  against  Cornwell,  describes  no 
offense  and  does  not  allege  he  was  charged 
with  a  felony. 

Appellant  has  but  three  bills  of  exception. 
The  fliBt  iB  to  the  Introduction  in  evidence  of 
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the  Judgment  nisi  copied  above.  Omltttng 
tbe  heading,  which  gives  the  style  and  num- 
ber of  the  cause  and  the  court  wherein  pend- 
ing, then  is:  "Be  It  remembered  that  upon 
the  trial  of  the  above  numbered  and  entitled 
cause,  the  state  of  Texas,  by  and  through 
Its  county  attorney,  offered  in  evidence  the 
Judgment  nisi  entered  In  favor  of  said 
state  against  Jim  Cornwell,  Chas.  Hodges, 
and  M.  J.  P.  Lacy,  to  the  Introduction  of 
which  Judgment  nisi  In  evidence  the  defend- 
ants Chas.  Hodges  and  M.  J.  P.  Lacy  then 
and  there  objected."  Then  the  bill  proceeds 
to  state  the  various  objections  to  the  Intro- 
duction of  said  Judgment  nisi,  which  are 
practically  a  reiteration  of  the  special  ex- 
ceptions above  stated,  and,  in  addition,  be- 
cause the  Judgment  nisi  seeks  to  establish 
'  against  them  a  double  liability,  in  that  it  al- 
lows a  recovery  of  $1,000  against  each  of 
them.  Their  next  bill  has  the  same  heading 
as  the  first  and  the  same  statement  following, 
"Be  it  remembered,"  etc.,  except  that  in  the 
other  it  was  to  the  Judgment  nisi,  and  as  to 
this  it  Is  to  the  bond.  Then  follows  sub- 
stantially the  same  objections  to  the  intro- 
duction of  the  bond  as  contained  in  their 
special  exceptions  with  reference  to  the  bond 
stated  above.  And  in  this  exception  is  con- 
tained, as  stated  above,  a  copy  of  the  bond 
and  the  affidavits  of  said  sureties.  The  next 
bill  has  substantially  the  same  heading,  and 
"Be  it  remembered,"  etc.,  the  same  as  the 
other  two,  but  is  to  the  action  of  the  court 
in  permitting  the  state  to  dismiss  the  suit  as 
against  the  principal,  Cornwell. 

Appellants'  assignments  of  error  present 
solely  the  action  of  the  court  in  overruling 
his  general  and  special  demurrers,  and  in  ad- 
mitting the  Judgment  nisi  and  bond  in  evi- 
dence, and  the  action  of  the  court  In  per- 
mitting the  state  to  dismiss  as  to  Cornwell. 
We  have  thus  stated  ell  of  the  questions  as- 
signed as  error  in  this  case,  so  that  we  can 
discuss  and  decide  them,  without  taking  up 
each  separately,  as  we  may  hereinafter  do. 
It  is  altogether  unnecessary  to  take  up  each 
of  these  questions  separately. 

In  the  first  place,  neither  of  appellants' 
bills  of  exception,  as  such,  can  be  considered 
by  this  court,  because  of  their  insufficiency 
under  the  long  and  well  established  practice 
and  rules  of  this  court.  Conger  v.  State,  63 
Tex.  Cr.  R.  312.  140  S.  W.  1112 ; '  James  v. 
State,  63  Tex.  Or.  B.  76,  138  S.  W.  612,  and 
the  authorities  therein  cited.  Notwithstand- 
ing this,  we  will  discuss  briefly  the  material 
questions  attempted  to  be  raised. 

Our  statutes  prescribing  the  requisites  of 
bail  bonds  and  recognizances,  and  regulating 
and  prescribing  the  procedure  for  the  for- 
feiture thereof,  are  so  clear,  plain,  full,  and 
unambiguous  that  they  need  no  construction 
by  this  court.  They  construe  themselves. 
There  are  so  many  apparent,  if  not  real,  con- 
flicts in  the  decisions  of  the  courts  on  the 
subject  that  the  safest,  if  not  the  only  safe. 


way  for  the  lower  courts  to  proceed  is  to  fol- 
low the  said  statutes.  Prior  to  recent  years 
the  tendency  of  the  decisions  of  the  court 
was  to  attach  undue  importance  to  each  and 
every  one  of  these  proceedings,  practically  re- 
quiring that  every  "t"  should  be  crossed  and 
every  "1"  dotted ;  otherwise,  to  hold  the  pro- 
ceedings fatally  defective  and  result  In 
reversals.  But  in  later  years  the  whole  trend 
of  legislation,  as  well  as  the  decisions  of  this 
court  and  the  Supreme  Court,  is  to  get  away- 
from  such  extremely  technical  and  unim- 
portant matters,  and,  instead,  to  get  to  the 
real  merits  and  substantial  matters,  and  in- 
tent of  the  Legislature  in  the  enactment  of 
the  law  and  decide  the  cases  on  their  true 
and  real  merits,  and  not  on  purely  immaterial 
technical  points. 

[1]  As  an  illustration  of  this,  our  statute 
prescribing  the  requisites  of  a  bail  bond  and 
recognizance,  prior  to  Acts  1899,  p.  Ill,  In 
article  309  (288),  C.  0.  P.,  subdivision  3  there- 
of, required:  "That  the  offense  of  which  the 
defendant  is  accused  be  distinctly  named  in 
the  bond,  and  that  it  appear  therefrom  that 
he  Is  accused  of  some  offense  against  the 
laws  of  the  state."  Under  that  article,  as  it 
was  prior  to  said  act  of  1899,  this  court  had 
in  many  cases  held  that  the  bonds  were  il- 
legal and  invalid  because  of  an  insufficiently 
full  description  of  the  offense  of  which  an 
accused  was  charged.  The  Legislature,  in 
order  to  get  away  from  and  do  away  with 
these  decisions,  and  the  said  statute  as  it 
theretofore  existed  and  had  been  construed, 
in  lieu  of  and  instead  of  said  subdivision  3 
of  said  article,  by  the  said  act  of  1S99  enact- 
ed: "If  the  defendant  is  charged  with  an 
offense  that  is  a  felony,  that  it  state  that  he 
is  charged  with  a  felony.  If  the  defendant  Is 
charged  with  a  misdemeanor,  that  it  state 
that  he  is  charged  with  a  misdemeanor." 
This  statute  has  not  always  been  kept  in 
mind  by  this  court  in  deciding  cases  arising 
subsequent  thereto.  While  It  is  better,  in 
making  out  bail  bonds,  or  in  entering  into 
recognizances,  where  the  offense  charged 
against  an  accused  is  a  felony,  to  merely  say 
that  he  is  charged  with  a  felony,  or,  where 
a  misdemeanor,  merely  that  he  Is  charged 
with  a  misdemeanor,  yet  we  think  it  was  the 
clear  intention  of  the  Legislature  that  the 
offense  with  which  an  accused  is  charged 
may  properly  be  stated  in  brief  and  general 
language.  All  that  was  Intended  by  the  Legis- 
lature was  that  only  and  merely  such  language 
should  be  used  as  would  put  a  party  and  his 
sureties  upon  notice  in  a  general  way  of  the 
offense  with  which  he  Is  charged.  Thus,  in 
this  case,  the  bond  says  that  he  is  charged 
with  a  felony,  and  in  the  Judgment  nisi,  in- 
stead of  saying  merely  he  is  charged  with  a 
felony,  to  say  that  he  is  accused  "of  the  offense 
of  keeping  and  being  interested  in  keeping  cer- 
tain premises  and  buildings  for  the  purpose 
of,  being  used  for  gaming,"  clearly  gave  th» 
defendant  and  his  sureties  sufUcient  and 
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ample  noUce  of  wbat  he  Is  accnsed  and  the 
charge  to  which  the  bond  binds  him  to  appear 
and  answer.  So,  when  the  citation,  as  In 
this  case,  Instead  of  reciting  that  he  was 
charged  and  made  bond  to  appear  to  answer 
merely  a  felony,  -  states  that  he  Is  charged 
"with  the  ofFense  of 'keeping  premises  for  the 
purpose  of  being  used  for  gaming,"  Is  amply 
sufficient,  and  snffldently  and  clearly  apprises 
them  of  the  offense  with  which  he  is  charged. 
In  oar  opinion,  our  statutes  never  contem- 
plated and  never  Intended  that,  when  stating 
the  cha^e  against  a  party  In  these  proceed- 
ingrs,  it  should  be  done  with  anything  like 
what  would  be  necessary  in  the  indictment 
in  charging  the  offense.  Even. under  the  old 
law,  when  It  was  In  force,  and  the  strict  con- 
struction thereof  by  this  court,  a  recogni- 
sance which  stated  that  the  alleged  offense 
was  "an  assault  with  intent  to  kUl"  was  held 
sufficient  Hodges  v.  State,  20  Tex.  493.  And 
while  there  was  no  offense  known  by  the 
name  of  an  assault  with  Intent  to  kill,  yet 
such  a  description  Included  the  offense  of 
an  assault,  and  the  words  "with  Intent  to 
kill"  might  be  rejected  as  surplusage.  Wil- 
son T.  State,  25  Tex.  169;  Goldthwaite  y. 
State,  32  Tex.  599.  In  Lowrie  v.  State,  43 
Tex.  603,  a  recognizance  which  stated  the  of- 
fense against  the  accnsed  was  "unlawful  card 
playing"  was  held  sufficient  The  court, 
through  Chief  Justice  Roberts,  said:  "The 
offense  charged  in  this  Indictment  has  no 
specific  name  given  to  It  In  the  Code,  but  is 
one  of  a  number  of  offenses  classed  under 
the  general  head  of  'Gaming,'  which,  as  a 
generic  term,  embraces  In  its  proper  significa- 
tion many  games  that  are  not  prohibited  by 
law.  In  such  cases  this  court  has  held  that 
it  is  sufficient  if  in  the  recognizance  there  is 
a  reasonably  certain  description  of  the  of- 
fense charged,  so  as  to  indicate  the  partica- 
lar  offense,  or  which  one  of  a  particular 
class  of  offenses  Is  meant  Whether  the  ef- 
fort in  this  case  be  regarded  as  giving  a  name 
to  or  making  a  description  of  the  offense 
charged  against  the  defendant,  we  are  of 
opinion  that  it  is  stlffldent,  as  the  term  'un- 
lawful card  playing'  points  out  with  reason- 
able certainty  the  class  of  illegal  gaming  con- 
tained in  the  indictment,  which  is  playing  at 
a  game  with  cards  in  one  of  the  prohibited 
places."  In  Arrington  v.  State,  13  Tex.  App. 
551,  it  was  held  that  there  was  no  variance 
between  a  complaint  on  a  ball  bond  charging 
the  theft  of  "one  two-year  old  steer  and  two 
yearlings,"  and  the  bond  describing  the  of- 
fense as  "theft  of  neat  cattle."  In  State  v. 
Hotchklss,  30  Tex.  163,  the  indictment  charg- 
ed the  accused  "with  Intent  to  klU  and  mur- 
der." The  bail  bond  recited  the  offense  as 
"an  assault  with  Intent  to  kill."  The  bond 
was  held  valid.  In  Collins  v.  State,  16  Tex. 
App.  281,  the  indictment  charged  the  accused 
with  "theft  of  one  certain  horse,"  and  the 
ball  bond  stated  that  he  was  charged  with 
the  theft  of  "one  sorrel  mare."    There  was 


no  fatal  variance,  and  the  bond  was  held 
good. 

Surely,  If,  as  held  by  the  Supreme  Court 
In  Lowrie  v.  State,  supra,  the  general  desig- 
nation of  "unlawful  card  playing,"  as  a  gen- 
eric term,  embraced  in  its  proper  significa- 
tion the  many  games  then  prohibited  by  law, 
the  designation  of  the  offense  with  which 
appellant  was  charged  in  this  case,  as  stated 
above  in  the  judgment  nisi  and  citation, 
clearly  embraced  and  pointed  out  with  rea- 
sonable certainty  the  class  of  keeping  premis- 
es for  gaming  purposes  as  defined  by  our 
statute  (P.  O.  art  559),  and  not  only  under 
the  old  law,  but  especially  under  the  new,  is 
clearly  sufficient  and  no  variance.  Allee  v. 
State,  28  Tex.  App.  531,  13  S.  W.  991 ;  Matb- 
ena  v.  State,  16  Tex.  App.  460;  Boblnson  v. 
State,  34  Tex.  Cr.  R.  131,  29  S.  W.  788.  Be- 
sides this,  universally  in  the  opinions  of  this 
court,  in  designating  the  offense  with  which 
an  appellant  has  been  convicted,  such .  gen- 
eral designations  are  applied.  No  one  could 
be  misled  thereby  and  no  variance  Is  there- 
by shown. 

[2]  Again,  as  stated  by  this  court  in  Smith 
V.  State,  7  Tex.  App.  385:  "Variance  is  'a  dis- 
agreement between  the  allegation  and  the 
proof,  In  some  matter  which,  In  point  of  law, 
1b  essential  to  the  charge  or  claim.'  1  Greenl. 
on  Ev.  I  63 ;  1  Bishop's  Cr.  Proc.  f  485.  And 
'matter  which  is  merely  useless  never  viti- 
ates.' State  V.  Elliott,  14  Tex.  426."  War- 
rington V.  State,  1  Tex.  168.  Again,  this 
court  in  Werblskl  v.  State,  20  Tex.  App.  132, 
said:  "To  constitute  a  fatal  variance  there 
must  be  a  material  misdescription  in  the 
pleadings  of  the  cause  of  action,  such  as  is 
calculated  to  mislead  or  surprise  the  adverse 
party.  McClelland  v.  Smith,  3  Tex.  210; 
Warrington  v.  State,  1  Tex.  App.  168."  39 
Cyc.  1122,  defines  variance  as  "a  disagree- 
ment between  the  allegations  and  the  proof 
in  some  matter  which  in  point  of  law  is  es- 
sential to  the  charge  or  claim ;  a  substan- 
tial departure  from  the  Issue  In  the  evidence 
adduced ;  an  essential  difference  between  the 
pleadings  and  the  proof."  In  Skinner  v. 
Grant,  12  Vt  462,  it  is  said:  "'Variance' 
means  'material  difference.'  It  is  no  vari- 
ance that  the  proof  does  not  show  all  the 
points  In  a  declaration." 

[3, 4]  The  object  of  tbe  citation  in  cases  of 
forfeiture  of  ball  bonds  is  twofold:  First,  it 
Is  to  properly  notify  the  sureties,  and  bring 
them  Into  court  to  show,  If  they  can,  any 
legal  cause  why  Judgment  should  not  be  en- 
tered against  them  finally  on  the  bond  al- 
ready forfeited ;  second,  It  Is  the  pleading  of 
the  state  on  the  bond  and  Judgment  nisi. 
"The  citation  is  a  pleading,  and  not  evidence, 
and  it  is  not  required  that  It  should  be  read 
In  evidence  by  the  state.  Arrington  v.  State, 
13  Tex.  App.  564 ;  McWhorter  v.  State,  14 
Tex.  App.  239."  Gragg  v.  State,  18  Tex. 
App.  297.  When  the  sureties  appear  and  an- 
swer In  the  case,  the  first  object  and  purpose 


Digitized  by 


Google 


612 


165  SOUTHWESTERN  BBPORTBB 


CTex. 


of  the  citation  bas  been  met,  and  for  that 
purpose  It  is  no  longer  to  be  considered. 
Thereafter  it  is  only  to  be  considered  for 
the  other  purpose,  to  wit,  as  a  pleading.  If 
for  the  first  purpose  the  sureties  desire  to 
take  advantage  of  its  insufficiency,  they  must 
in  limine  file  a  motion  to  Quash  it,  and  ai>- 
pear  solely  for  that  purpose,  and  not  make 
an  appearance  generally  in  the  case,  and  file 
an  answer,  as  was  done  in  this  case.  It  will 
be  noticed  that  in  this  case  they  filed  no  mo- 
tion in  limine  to  quash  the  citation  on  any 
ground;  bat,  having  answered,  the  citation 
is  thereafter  to  be  considered  solely  as  a 
pleading. 

[f  ]  When  and  how  a  bail  bond  can  be  for^ 
felted  is  sUted  in  articles  488,  489,  C.  C.  P. 
In  neither,  nor  in  both  of  these  articles  to- 
gether, does  the  statute  require  the  Judgment 
to  recite  when  the  principal  was  to  appear. 
The  Judgment  nisi  in  this  case  fully  com- 
plied with  the  said  two  articles.  In  indict- 
ments our  statutes  require  that  the  date  on 
which  an  offense  Is  alleged  to  have  been  com- 
mitted must  be  given,  and,  unless  so,  such  in- 
dictment Is  fatally  defective.  The  judgment 
nisi  in  ttiis  case,  in  reciting  that  Comwell 
was  to  make  his  personal  appearance  before 

said  court  "on  the  day   of  , 

191 — ,"  does  not,  as  claimed  by  appellants, 
show  that  he  was  to  appear  on  an  Impossible 
date,  but  instead  it  shows  no  date  on  which 
he  was  to  api)ear  in  this  particular  portion 
of  it  Every  one  knows,  and  we  know,  that 
the  above  quotation  is  a  mere  blank  left  un- 
filled, and  that  it  does  not  allege  an  impos- 
sible date.  But  the  other  recitations  in 
this  judgment  nisi,  that  he  "should  well  and 
truly  make  bis  personal  appearance  before 
said  court  [naming  it],  at  the  courthouse  of 
said  county,  in  the  city  of  Dallas,  and  there 
remain  from  day  to  day  and  term  to  term  of 
said  court  until  discharged  by  due  course  of 
law,"  in  effect  fixed  the  time  of  his  ap- 
pearance on  the  very  date  that  he  gave  his 
bond ;  in  other  words,  the  same  as  ."now,"  "at 
once,"  and  that  be  was  to  remain  from  day  to 
day,  etc.  The  judgment  nisi  being  entirely 
sufficient  otherwise,  the  said  blank  above 
quoted  should  be  rejected  as  surplusage. 
Brite  V.  State,  24  Tex.  219;  Oragg  v.  State, 
18  Ter.  App.  297;  Fentress  v.  State,  16  Tex. 
App.  79,  and  cases  above  cited. 

[6,7]  The  statute  (C.  G.  P.  art  489)  re- 
quires that,  when  a  preliminary  nisi  judg- 
ment or  forfeiture  is  taken,  "a  Judgment 
shall  be  entered  that  the  state  of  Texas  re- 
cover of  the  defendant  the  amount  of  mon- 
ey in  which  be  is  bound,  and  of  bis  sureties 
the  amount  of  money  in  which  they  are  re- 
spectively bound,  which  judgment  shall  state 
that  the  same  shall  be  made  final,  unless 
good  cause  be  shown  at  the  next  term  of 
the  court  why  defendant  did  not  appear." 


This  was  done  in  this  caae.  By  tlte  mere  ez- 
ecutiMt  of  the  bond  by  the  principal  lie  be- 
comes and  is  a  party  to  all  of  the  proceed- 
ings of  forfeiture,  without  any  farther  notice 
or  citation  whatever  to  him.  Article  490,  O. 
C.  P.  While  aU  this  is  true,  and,  being  trne, 
we  can  see  no  reason  why  the  state  should 
dismiss  as  to  the  principal,  yet  there  is  noth- 
ing to  prevent  the  state  from  doing  so.  All 
the  proceedings  and  Judgments  on  the  for- 
feiture of  a  bail  bond  constitute  a  criminal 
case,  and  not  a  civil  case^  so  held  aniformly 
by  the  Supreme  and  this  court  The  stat- 
ute prescribes  that,  after  the  Judgment  nisi, 
the  cause  shall  be  placed  upon  the  civil  dock- 
et, and  a  further  trial  proceed  as  a  civil  case. 
Yet  the  sureties  have  no  right  to  plead  over 
against  their  principal.  It  was  vever  con- 
templated by  the  law  that  questions  arising 
between  the  principal  and  his  sureties,  or  t>e- 
tween  sureties  themselves,  should  be  adju- 
dicated in  this  special  statutory  proceeding. 
The  state,  therefore,  had  the  right  to  dis- 
miss as  to  the  principal,  whether  with  or 
without  cause.  The  statute  (article  500,  C. 
C.  P.)  expressly  provides  what  causes  will 
exonerate  the  sureties  from  liability  upon  the 
forfeiture  taken,  and  prescribes  that  they, 
"and  no  other,"  will  exonerate.  It  has  be^ 
expressly  held  that  the  state  has  the  right  to 
dismiss  as  to  the  principal,  and  the  sureties 
have  no  right  to  complain  thereof.  Gay  v. 
State,  20  Tex.  607;  General  Bonding  &  Cas- 
ualty Ins.  Co.  v.  State,  166  S.  W.  615,  thia 
day  decided. 

So  that  taking  the  said  bond.  Judgment 
nisi,  citation,  and  final  Judgment  even  if  we 
could  consider  appellants'  bills  of  exception 
and  assignments  of  error  without  a  state- 
ment of  facts,  under  the  law  as  it  now  is,  no 
error  is  shown  in  the  overruling  of  ai^el- 
lants'  general  and  special  demurrers,  nor  in 
admitting  in  evidence  the  said  Judgment 
and  bond  over  appellants'  objections,  nor  in 
rendering  the  final  Judgment  as  rendered 
herein,  for  that  each  and  all  were  in  substan- 
tial compliance  vrith  the  statutes,  and  show- 
ed that  appellant  was  charged  with  a  felony, 
that  there  is  no  material  misstatement  of  the 
conditions  of  the  bond,  nor  when  and  where 
appellant  was  to  appear,  and  tliat  they  did 
not  show  that  he  was  tx>  appear  at  an  impos- 
sible date. 

The  Judgment  will  be  affirmed. 

DAVIDSON,  P.  J.,  dissents.  See  General 
Bonding  A  Casualty  Ins.  Co.  v.  State,  165  S. 
W.  616,  this  day  decided. 

HARPER,  J.  I  concur  in  the  conclusion 
reached,  that  the  Judgment  should  be  affirm- 
ed, deeming  the  Judgment  nisi  and  dtation 
herein  Issued  in  compliance  with  the  provi- 
sions of  the  Code  of  Oilminal  Procedure. 
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HODOES  et  aL  t.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.  Dec.  4, 
1912.  On  Recall  of  Former  Opinion,  May 
28,  1918.  Oo  Motion  for  Bebearlng*  Jan.  28, 
1914.) 

J.  Bah.   (I  77*)— CBnaHAi.  Pboseoutiorb— 

FOBFBITUBE— JUDGIOCNT  MiSI. 

In  view  of  Code  Cr.  Proc.  1911,  arts.  489- 
491,  authorizing  the  forfeiture  of  a  bail  bond, 
and  declaring  that  the  citation  in  a  forfeited 
case  sliall  state  the  date  of  the  bond  and  that 
it  has  been  declared  forfeited,  and  shall  notify 
the  party  to  appear,  etc.,  there  is  no  variance 
)>etween  a  bail  bond,  correctly  stating  the  date 
for  the  appearance  of  accused,  and  a  judgment 
nisi,  based  on  the  forfeiture  ot  the  bond,  wliich 

gives  the  date  of  appearance  as  "on  the 

day  of  ,  191—,     since  the  quoted  words 

state  no  date,  and  since  the  judgment  need  not 
state  the  date  of  appearance. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent. 
Dig.  {|  335-349,  379,  403 ;   Deo.  Dig.  |  77.*] 

2.  Bail  ({  88^— Obiminal  Pbosbcotions— 
fobfbitubs— jvdoment   nisi. 

Under  Code  Cr.  Proc.  1911,  art  497,  pro- 
viding that,  when  a  forfeiture  has  been  declared 
on  a  bail  bond,  the  case  shall  be  docketed  on 
tbe  civil  docket,  and  the  proceedings  shall  be 
governed  by  the  rules  governing  civil  actions, 
and  Rev.  St  1911,  art  1852,  defining  the  requi- 
sites of  a  citation,  there  is  no  variance  between 
a  bail  bond,  which  states  that  accused  stands 
charged  witii  a  felony,  and  a  judgment  nisi  and 
citation,  which  recite  that  he  is  by  indictment 
accused  of  keeping  premises  for  gaming,  since 
tbe  keeper  of  a  gambling  house  is  guilty  of  a 
felony,  and  since  the  judgment  and  citation  need 
not  state  the  ofEense  with  the  definiteness  re- 
quired in  baU  txaids  or  indictments. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent 
Dig.  Sf  876-378;   Etec.  Dig.  {  88.*] 

3.  Bah-  (H  88%,  93*)— Criminal  Proskcit- 
TIONS — Liability. 

A  ball  bond  is  a  several  obligation  of  tbe 
principal  and  the  sureties,  and  where  judgment 
nisi  is  taken  against  the  principal,  and  citation 
is  issued  for  him  and  the  sureties,  the  case 
may  be  dismissed  as  to  the  principal,  and  trial 
had  and  judgment  rendered  against  the  sureties 
alone. 

[Eld.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  H  378,  409,  410,  413-417;  Dec.  Dig.  US 
S8%,  93.»] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Criminal  District  Conrt,  Dal- 
las County;   Barry  Miller,  Judge. 

Proceeding  by  tbe  State  against  Charles 
Hodges  and  another  for  the  forfeiture  of  a 
ball  bond.  From  a  Judgment  for  the  State, 
defendants  appeal.    Affirmed. 

See,  also,  165  S.  W.  607. 

W.  P.  Ellison  and  Allen  &  Flanary,  all  of 
Dallas,  for  appellants.  C.  E.  Lane,  Asst 
Atty.  Gen.,  tor  the  State. 


DAVIDSON,  P.  J.  This  is  a  forfelttire  of 
hall  bond.  Tbe  judgment  nisi  based  upon 
the  forfeited  bond  recites  that  Hodges  and 
Lacy  on  the  27th  of  January,  1912,  became 
sureties  on  the  appearance  bond  of  Jim  Corn- 
well.  It  farther  recites  that  the  principal 
was  to  make  his  personal  appearance  before 
the  hcmorable  criminal  district  court  No.  2  of 


Dallas  county  at  the  courthouse  of  said  coun- 
ty, in  the  dty  of  Dallas  on  the day  of 

-,  191,  and  there  remain  from  day  to 


day  and  term  to  term  of  said  court,  until 
discharged  by  due  course  of  law,  etc.  The 
sdre  facias  recites  that  the  principal  altered 
Into  bond,  with  the  above-named  parties  as 
sureties,  conditioned  that  he  would  make  his 
personal  appearance  before  the  criminal  dis- 
trict court  No.  2  of  Dallas  county,  to  answer 
said  indictment,  and  there  to  remain  from 
day  to  day  and  from  term  to  term  of  said 
court  until  legally  dlsdiarged.  It  will  be  no- 
ticed that  the  judgment  nisi  fixes  an  impos- 
sible date,   to   wit:    "on  the  day  of 

,  191."    The  scire  facias  recites  that  he 


entered  into  bond  on  27th  of  January  for  bis 
appearance  before  the  criminal  district  court 
No.  2  of  Dallas  county,  but  it  was  not  stated 
what  time  he  was  to  appear.  Tbe  sdre  facias 
further  recites  that  the  bond  was  forfeited  on 
the  Slst  day  of  January. 

Various  exceptions  were  urged  to  the 
pleadings,  the  Judgment  nisi  as  well  as  the 
sdre  facias.  These  exceptions  are  well  taken. 
The  judgment  nisi  must  recite  the  time  and 
place  mentioned  in  the  bond,  and  the  scire 
facias,  as  a  matter  of  fact,  and  as  a  matter 
of  law,  must  follow  tbe  recitations  of  the 
judgment  nisi.  If  the  bond  recited  as  does 
the  Judgment  nisi,  it  would  be  a  nullity.  If 
it  recited  a  different  date,  there  would  be  a 
fatal  variance.  The  exceptions  to  the  judg- 
ment nisi  should  have  been  sustained,  but 
tbe  court  overruled  them.  Tbe  judgment 
nisi  could  have  been  amended,  but  this  was 
not  done.  It  is  a  well  and  thoroughly  settled 
rule  that  the  judgment  nisi  and  the  scire  faci- 
as serves  the  same  office  and  mission  as  does 
a  petition  In  a  civil  suit.  The  pleadings 
must  notify  tbe  parties  of  the  cause  of  action 
and  what  they  are  called  upon  to  answer. 
Tbe  authorities  are  very  numerous  in  regard 
to  these  questions.  As  to  impossible  date, 
see  BuUard  v.  State,  32  Tex.  Cr.  R.  618,  24 
S.  W.  898;  Moseley  v.  State,  87  Tex.  Cr.  R. 
18,  38  S.  W.  800;  Camp  v.  State,  39  Tex.  Cr. 
R.  143,  45  S.  W.  491 ;  Mills  v.  State,  36  Tex. 
Cr.  B.  71,  35  S.  W.  370;  Wegner  v.  State, 
28  Tex.  App.  419,  13  S.  W.  608;  Sloan  v. 
State,  39  Tex.  Cr.  R.  63,  44  S.  W.  1095; 
Mackey  v.  State,  38  Tex.  Cr.  B.  25,  40  S.  W. 
982;  BuUer  t.  State,  31  Tex.  Cr.  R.  64,  19 
S.  W.  676. 

The  judgment  Is  reversed,  and  the  cause 
Is  remanded. 

On  Recall  of  Former  Opinion. 

HARPER,  J.  At  a  former  day  of  this  term 
an  opinion  was  handed  down  reversing  and 
remanding  this  cause ;  but  upon  a  fuller  con- 
sideration of  the  matters  involved,  the  court, 
on  its  own  motion,  ordered  the  mandate  not 
to  issue,  and  we  have  decided  to  withdraw  the 
original  opinion,  as  we  have  arrived  at  the 
conclusion  that  the  Judgment  of  the  distrlot 


•For  other  csms  see  Mm*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker-No.  Serlea  ft  Rep'r  Indexes 
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conrt  shonia  be  affirmed.  Presiding  Judge 
DAVIDSON  adheres  to  tbe  original  opinion 
rendered  herein;  but  as  the  same  questions  are 
involved  as  In  the  companion  case  of  Chas. 
Hodges  et  aL  v.  State,  165  S.  W.  607,  this  day 
decided,  on  the  authority  of  that  case  this 
case  is  affirmed. 

[1]  The  Judgment  nisi  redtlng  "that  Jim 
Cornwall,  as  principal,  with  appellants  as 
sureties,  did  on  the  27tb  day  of  June,  1912, 
enter  into  a  bond  payable  to  the  state  of 
Texas,  in  tlie  penal  sum  of  one  thousand  dol- 
lars, conditioned  that  the  defendant,  as  prin- 
cipal, should  well  and  truly  make  his  per- 
sonal appearance  l>efore  the  honorable  crim- 
inal district  court  No.  2,  of  Dallas  county, 
Texas,  at  the  courthouse  of  said  county.  In 

the  dty  of  Dallas,  on  the  day  of 

,  191 — ,  and  there  remain  from  day  to 

day  and  term  to  term  of  said  court,  until  dis- 
charged by  due  course  of  law,  then  and  there 
to  answer  the  state  of  Texas  upon  a  charge  by 
indictment  therein  tiled,  accusing  him  of  the  of- 
fense of  keeping  and  being  Interested  in  keep- 
ing certain  premises  and  buildings  for  the 
purpose  of  being  used  for  gaming,"  etc.,  it  is 
contended  tliat  the  Judgment  is  fatally  de- 
fective^ because  the  date  of  appearance  of  de- 
fendant Is  not  recited  in  the  Judgment  nisi. 
This  is  not  a  requisite  of  either  the  Judgment 
nisi  nor  the  citation  on  forfeited  ball  bond. 
Articles  489,  490,  and  491. 

"On  the day  of ,  191—,"  is  not 

stating  an  impossible  date,  but  is  equivalent 
to,  and  in  fact  is,  stating  no  date ;  therefore 
there  is  no  variance  between  the  date  of  ap- 
pearance as  stated  in  the  bond  and  as  stated 
in  the  Judgment  nlsL  The  bond  correctly 
states  the  date  of  appearance  of  defendant, 
as  it  is  required  to  do,  and  the  fact  that  the 
Judgment  nisi  states  no  date  of  appearance 
does  not  create  a  variance,  as  the  Judgment 
nisi  is  not  required  to  state  the  date  of  ap- 
pearance, but  is  only  required  to  state  the 
date  of  the  bond.  Article  491,  Code  of  Crim- 
inal Procedure. 

It  is  not  required  by  the  Code  that  the 
judgment  nisi  shall  define  the  offense  with 
that  definlteness  that  is  required  in  an  in- 
dictment or  ball  bond.  There  are  but  seven 
requisites  of  a  citation  in  a  forfeited  case, 
and  they  are  as  follows: 

1.  It  shall  run  in  the  name  of  the  state  of 
Texas. 

2.  It  shall  be  directed  to  the  sheriff  or  any 
constable  of  the  county  where  the  surety  re- 
sides or  is  found. 

3.  It  shall  state  the  name  of  the  principal 
in  such  recognizance  or  ball  bond,  and  the 
name  of  the  sureties. 

4.  It  shall  state  the  date  of  such  ball  bond 
or  recognizance,  and  the  offense  with  which 
the  principal  is  charged. 

5.  It  shall  state  that  such  recognizance  or 
ball  b<md  has  been  declared  forfeited,  naming 
the  court  before  which  the  forfeiture  was 
taken,  tlie  time  when  taken,  and  the  amount 


for  whidi  it  was  taken  against  each  party 
thereto. 

6.  It  shall  notify  the  party  to  appear  at 
the  next  term  of  court  and  show  cause  why 
the  forfeiture  should  not  be  made  final. 

7.  It  shall  be  signed  officially  and  attested 
officially  by  the  court  or  clerk  Issuing  the 
same. 

Each  and  every  one  of  these  requisites  are 
fully  complied  with  in  the  Judgment  nisi  en- 
tered herein  and  the  citation  Issued  thereon, 
and  this  court  has  no  authority  to  add  other 
requisites  thereto,  nor  is  there  any  need  or 
necessity  for  so  doing. 

[2]  The  fact  that  the  bond  states  that  ai>- 
pellant  stands  charged  with  a  "felony,"  and 
the  Judgment  nisi  and  citation  recite  that  he 
was  by  indictment  "accused  of  the  offense  of 
keeping  and  being  interested  in  keeping  cer- 
tain premises  and  buildings  for  the  purpose 
of  being  used  for  gaming,"  would  create  no 
variance.  A  keeper  of  a  gambling  house  Is 
guilty  of  a  felony  in  this  state,  and,  as  before 
stated,  it  is  not  required  that  the  citation  or 
Judgment  nisi  state  the  ofCense  with  that 
definlteness  that  is  required  in  a  bail  bond  or 
indictment.  Our  laws  require  that  after  for- 
feiture the  case  shall  be  docketed  on  the  dvil 
docket  and  shall  be  governed  by  the  same 
rules  governing  other  civil  actions.  Article 
497,  Code  of  Criminal  Procedure.  And  the 
definlteness  required  in  a  citation  in  a  civil 
action  is  only  that  the  cause  of  action  be 
stated  with  sufficient  definlteness  as  to  ap- 
prise the  defendants  of  the  nature  of  the  de- 
mand.   Article  1852,  Rev.  Civ.  Stat. 

[3]  Judgment  nisi  was  taken  against  the 
principal  In  the  bond,  and  citation  was  issued 
for  him  when  it  was  issued  for  the  sureties ; 
but  when  the  cause  of  action  was  called  for 
trial,  the  cause  was  dismissed  as  to  the 
principal,  and  trial  had  and  Judgment  ob- 
tained against  the  sureties  alone.  This  pre- 
sents no  error,  as  the  bail  bond  is  a  several 
obligation.  Oay  v.  State,  20  Tex.  507 ;  Gen- 
eral Bonding  &  Casualty  Ins.  Co.  v.  State, 
165  S.  W.  615,  and  authorities  there  cited, 
this  day  decided. 

For  the  reasons  above  stated,  the  Judgment 
heretofore  entered  herein  is  set  aside,  the 
(pinion  withdrawn,  and  the  Judgment  is  af- 
firmed.- 

DAVIDSON,  P.  J.  The  original  opinion  in 
this  case  was  handed  down  December  4, 1912; 
the  court  bdng  unanimous  that  the  reversal 
was  correct  Later  the  majority  ordered 
mandate  withheld.  My  Brethren  changed 
their  views,  and  affirm  the  companion  cases, 
and  reverse  the  holding  in  this  case,, and  or- 
der it  to  be  affirmed.  I  still  think  the  orig- 
inal decision  correct,  and  this  affirmance 
wrong.  There  are  other  questions  upon  which 
I  may,  if  time  permits,  write. 

On  Motion  for  Rehearing. 

HARPER,  J.  Every  question  raised  by  ap- 
pellant is  80  fully  discussed  in  the  case  of 
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General  Bonding  &  Casualty  Ins.  Ck>.  v.  State, 
infra.  In  which  the  motion  for  rehearing 
is  this  day  overruled,  and  In  the  companion 
caae  of  Chas.  Hodges  et  al.  t.  State,  165  8. 
W.  607,  In  an  opinion  by  Judge  PRENDEB- 
GAST,  to  which  we  here  refer,  we  do  not 
deem  it  necessary  to  discuss  them  further. 
The  motion  for  rehearing  Is  overruled. 

DAVIDSON,  P.  J.,  dissents.  See  General 
Bonding  &  Casualty  Ins.  Co.  t.  State,  infra, 
this  day  decided. 


GENERAL  BONDING  &  GASUALTT  INa 
CO.  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 

1913.  On  Motion   for   Rehearing,  Jan.   28, 

1914.  DiBsentmg  Opinion,  April  22,  1914.) 

1.  C^naNAi.  Law  (J  1111*)— Bnx  o»  Excep- 
tion—Quaubicationb. 

Where  an  appellant  accepts  a  bill  of  ei- 
ceptions  with  a  qualification,  he  is  bound  by 
the  redtals  of  the  qualification. 

[Ed.  Note.— For  other  case^  see  Criminal 
Law.  Cent  Dig.  If  2891-2896:  Dec.  Dig.  | 
llUl*] 

2.  Bail  (I  88%*)— Pboceedino  on  Rkcooniz- 

AHCE— HBLEA8E  OT  PRINCIPAL. 

A  dismissal  as  to  the  principal  on  a  bail 
bond  is  not  improper,  and  will  not  free  the 
surety,  where  the  principal  is  a  refugee  from 
justice;  this  conclusion  being  strengthened 
by  ReT.  Civ.  St  1911.  art  1204,  providing  that 
a  surety  may  be  sued  without  the  necesrity  of 
previously  or  at  the  same  time  suing  the  prin- 
cipal, when  he  resides  beyond  the  limits  of  the 
state  or  cannot  be  reached  by  the  ordinary  pro- 
cess of  law. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i  378;  Dec.  Dig.  §  88%.*] 

3.  Bah,  (i  98*)— BoNi>— Natob«  of  Obliga- 
tion. 

A  bail  bond  is  a  joint  and  several  obliga- 
tion, and  the  dismissal  as  to  one  bondsman 
thereby  does  not  prevent  judgment  bring  enter- 
ed against  another. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i§  409,  410,  413-^7;    Dec.  Dig.  {  93.»] 

4.  Bail   (§  77*)— Pbocebdinos   fob  Fobfbi- 

'    TUBE— VABIANCE. 

Where  the  judgment  nisi  forfeiting  a  bail 
l}ond  did  not  allege  the  day  on  wMch  the  prin- 
cipal was  required  to  be  present  but  left  that 
a  blank,  there  was  no  variance  between  it  and 
the  bail  bond  alleging  the  term  at  which  the 
principal  was  to  be  present,  and  the  surety  can- 
not object  to  the  introduction  in  evidence  of 
the  bond  on  tliat  ground. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  II  335-349,  379,  403;  Dec.  Dig.  |  77.»] 

5.  Bail  (8  89*)- Bail  Bond— Ottation. 

A  citation  for  the  forfeiture  of  a  bail  bond 
is  not  insufficient  as  failing  to  allege  facts  con- 
stituting a  cause  of  action,  because  after  alleg- 
ing the  giving  of  the  bond,  and  the  transfer  of 
the  cause  to  a  named  court  it  onl^  averred  that 
the  prindpal  failed  to  malce  lus  appearance 
i^en  duly  called  in  "said  court" 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  H  S84-40O,  402;   Dec.  IHg.  §  89.*] 

6.  Bail  (|  77*)— Bail  Bonds— Fobfeitobx. 

Under  Code  Cr.  Proc.  1911,  art  489,  pro- 
viding that  recogmsances  or  bail  bonds  BhaU  be 
forfeited  by  calling  the  name  of  the  defendant 
distinctly  at  the  door  of  the  courtliouse,  and, 


if  he  does  not  appear  within  a' reasonable  time, 
judgment  shall  be  entered  that  the  state  re- 
cover of  defendant  the  amount  of  money  in 
which  he  is  l>ound,  and  of  his  sureties  the 
amount  in  which  they  are  bound,  which  judg- 
ment shall  state  that  the  same  will  be  made 
final,  unless  good  cause  be  shown  at  the  next 
term  of  court  why  defendant  did  not  appear, 
it  is  not  fatal  error  for  the  judgment  nisi  to 
fail  to  allege  the  date  on  which  accused  failed 
to  appear. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §§  335-349,  379,  403;  Dec.  Dig.  §  77.*] 

7.  Bail  (§  77*)— Fobfbitube  of  BAn^-JoDO- 
uent  Nisi. 

Though  there  was  but  One  surety  on  a  bail 
bond,  the  judgment  nisi  is  not  invalid  in  the 
use  of  the  word  "each"  with  reference  to  the 
bondsman,  for  "each"  is  singular,  and,  if  su- 
perQuous,  may  be  disregarded  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  IS  335-349,  379,  408;   Dec.  Dig.  |  77.»] 

On  Motion  for  Rehearing. 

8.  Bail    (|    86*)- Cbiminal    Casbb— Fobfbi- 
turb— jueisdiction. 

Scire  fades  to  forfeit  a  bail  bond  can  be 
issued  only  from  the  court  having  possession  of 
the  records  on  wliich  it  is  founded. 

[Ed.  Note.— For  other  cases,  see  Bail,  Gent 
Dig.  I  374;   Dec.  Dig.  8  85.*] 

9.  Bail  ({  90*)— PBocxxDiKa  bx  Scibb  Facias 
— Genebal  Denial. 

On  scire  facias  to  forfeit  a  bail  bond, 
where  the  surety  filed  a  general  denial,  it  put 
in  issue  all  material  allegations  in  the  writ 
and  the  burden  is  on  the  state,  not  only  to  in- 
trodnce  in  evidence  the  judgment  nisi,  but  the 
bail  bond. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  81  401-406;   Dec.  Dig.  |  90.*] 

10.  Bail  (J  82*)  —  Fobfeitube  — Natuke  of 
Pboceeimno. 

A  proceeding  to  recover  on  forfeited  bail 
bonds  is  a  criminal  action,  and  not  a  civil  ac- 
tion; this  being  true,  regardless  of  the  amend- 
ments to  the  Code  of  Criminal  Procedure  in 
1876. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  I  872;   Dec.  Dig.  |  82.*] 

11.  Cbiminal  Law  (|  101*)  —  Tbansfbb  of 
Cases— Recobd. 

Where  a  criminal  prosecution  in  Dallas 
coun^  was  transferred  from  the  Dallas  crimi- 
nal district  court  to  the  criminal  district  court 
No.  2,  in  accordance  with  Acts  32d  Le^  let 
Called  Sess.  c  19,  §|  1,  2,  creating  the  court 
No.  2  and  providing  for  the  transfer  of  causes, 
the  fact  that  a  copy  of  the  order  of  transfer 
did  not  accompany  the  transcript  in  the  first  in- 
stance will  not  deprive  the  court  to  which  the 
prosecution  was  transferred  of  jurisdiction. 

[Ed.   Note. — For   other   cases,   see   Criminal 
Law,  Cent  Dig.  H  199-205;  Dec.  Dig.  I  101.*] 

12.  Bail   (8  94*)— Fobfeitobe— Review— De- 
fects IN  Recobd — Cebtiobari. 

Where  the  transcript  on  appeal  from  a 
judgment  forfeiting  a  bail  bond  did  not  contain 
a  copy  of  the  order  transferring  the  proceeding 
to  the  court  which  forfeited  the  bond,  that  er- 
ror may  be  supplied  by  certiorari. 

[Ed.  Note. — For -other  cases,  see  Bail,  Cent 
Dig.  8i  418-423;    Dec  Dig.  |  94.*] 

13.  Bail  (I  74*)— Bail  Bond-Teansfeb  of 

Cause. 

Where  a  bail  bond  was  executed  to  guar- 
antee the  appearance  of  accused  in  the  criminal 
district  court  of  Dallas  county,  the  transfer  of 
the  prosecution  imder  Acts  Sp.  Sess.  32d  Leg. 
c  19,  to  the  criminal  district  court  N&  2,  car- 
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ried  with  it  the  bond,  and  did  not  Haebttige  the 
■nrety. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  H  28»-306,  313,  314;   Dec.  Dig.  n4.*] 

Davidson,  J.,  dissenting. 

Appeal  from  Criminal  District  Conrt,  Dal- 
las Connty;    Bariy  Miller,  Judge. 

Proceeding  by  the  State  of  Texas  against 
the  General  Bonding  &  Casualty  Insurance 
Company  for  the  forfeiture  of  a  ball  bond. 
From  a  Judgment  of  forferfeiture,  defend- 
ant appeals.    Affirmed. 

T.  L.  Camp  and  Walter  M.  Nold,  both 
of  Dallas,  and  W.  F.  Ramsey  and  C.  L. 
Black,  both  of  Austin,  for  appellant.  G.  EL 
Lane,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  In  this  case  it  appears  that 
one  Henry  Jackson  entered  Into  a  bail  bond 
to  make  bis  personal  appearance  before  the 
criminal  district  court  of  Dallas  county, 
the  bond  reciting  that:  "Whereas,  the  above 
bounden  Henry  JacksoQ  stands  legally  charg- 
ed in  the  criminal  district  court  of  Dallas 
county  with  the  offense  of  a  felony  against 
the  peace  and  dignity  of  the  state:  Now 
the  condition  of  the  alMve  ttond  la  such  that, 
if  the  above  bounden  Henry  Jackson  shall 
make  his  personal  appearance,  as  required  by 
law,  before  the  honorable  criminal  district 
court  of  Dallas  county,  Texas,  at  the  pres- 
ent term  thereof,  at  the  courthouse  in  the 
dty  of  Dallas,  in  the  county  and  state  afore- 
said, instanter,  and  there  remain  from  day 
to  day  and  term  to  term  of  said  court,  and 
not  depart  until  discharged  by  due  course 
of  law,  then  and  there  to  answer  said  above 
described  charge,  then,  in  this  case,  the  above 
bond  to  be  null  and  void;  otherwise,  to  be 
and  remain  in  full  force  and  effect"  This 
bond  was  dated  October  21,  1911,  and  there- 
after this  cause  was  transferred  to  district 
,  court  No.  2,  in  Dallas  county,  Texas,  and  on 
March  18,  1912,  the  defendant  falUng  to 
make  his  appearance,  the  bond  was  declared 
forfeited,  and  citation  ordered  Issued  on 
the  Judgment  nisi  entered  on  the  bond. 

The  citation  was  issued  on  the  19th  day 
of  March,  1912,  and  was  served  on  the  20th 
day  of  March,  1912;  the  said  citation  read- 
ing as  follows:  "Whereas,  in  a  certain  crimi- 
nal cause  pending  in  the  criminal  district 
court  No.  2  of  Dallas  county,  •  Texas,  en- 
titled The  State  of  Texas  v.  Henry  Jackson, 
No.  124,  wherein  the  said  Henry  Jackson  is 
charged  by  indictment  with  the  offense  of 
murder,  on  the  21st  day  of  October,  A.  D. 
1911,  the  said  defendant,  Henry  Jackson,  did 
enter  into  a  bond  with  the  General  Bonding 
ft  Casualty  In.%  Co.  as  his  surety  in  the 
penal  sum  of  fifteen  hundred  dollars,  condi- 
tioned that  the  said  Henry  Jackson  would 
make  his  personal  appearance  before  the 
criminal  district  court  of  Dallas  county,  Tex- 
as, to  answer  said  indictment,  and  there  to 
remain  from  day  to  day  and  from  term  to 


term  of  said  conrt  until  legally  discharged; 
and  whereas,  said  cause  has  been  transferred 
to  the  criminal  district  court  No.  2  of  said 
county,  and  the  said  Henry  Jackson  did, 
on  the  18th  day  of  March,  A.  D.  1912,  when 
the  said  cause  was  called  for  trial  in  said 
court,  f&il  to  make  his  personal  appearance 
before  said  court  to  answer  the  said  accusa- 
tion, whereupon  his  name  was,  by  order  of 
the  court,  called  distinctly,  at  the  courthouse 
door,  and  the  said  Henry  Jaclcson  not  having 
appeared  within  a  reasonable  time  after  such 
call  was  made.  It  was  considered,  adjudged, 
and  decreed  by  the  court  that  the  said  bond 
be  declared  forfeited,  and  that  the  state  of 
Texas  do  have  and  recover  of  and  from  the 
said  Henry  Jackson,  as  principal,  and  of  and 
from  the  said  General  Bonding  &  Casualty 
Ins.  Co,  as  bis  surety,  the  sum  of  fifteen 
hundred  dollars,  and  it  was  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  said 
Judgment  would  be  made  final,  unless  good 
cause  be  shown,  at  the  next  term  of  the 
court,  why  the  defendant  Henry  Jackson  did 
not  appear:  This  is  therefore  to  command 
you  that  you  summon  the  said  Henry  Jack- 
son, principal,  and  the  General  Bonding  & 
Casualty  Ins.  Co.,  surety  on  said  bond,  to 
be  and  appear  before  the  next  term  of  the 
criminal  district  court  No.  2  of  Dallas  coun- 
ty, Texas,  to  be  begun  and  holden  ut  the 
courthouse  in  the  town  of  Dallas  on  the 
1st  day  of  April,  A.  D.  1912,  and  show 
cause  why  the  forfeiture  of  said  bond  should 
not  be  made  final.  Herein  fall  not,  but  have 
yon  then  and  there  this  writ,  with  your  re- 
turn thereon,  showing  how  you  have  exe- 
cuted the  same." 

Thereafter,  on  the  1st  day  of  April,  1912, 
the  General  Bonding  &  Casualty  Insurance 
Company  filed  an  answer,  first  demurring 
to  "plaintiffs  petition,  and  says  that  the 
matters  and  things  therein  pleaded  are  in- 
sufficient in  law,"  praying  the  Judgment  of 
the  court,  and  then  files  a  general  denial, 
and  says  that  this  defendant  "denies  each 
and  every  allegation  in  plaintifTs  petltioa 
contained,  and  demands  strict  proof  thereof, "^ 
This  is  all  the  answer  filed. 

[1]  When  the  case  was  called  for  trial,  the 
plaintiff  dismissed  as  to  Henry  Jackson,  the 
principal  in  the  bond,  and  to  the  action  of 
the  court  in  permitting  the  state  to  dismiss 
as  to  Jackson  the  defendant  reserved  a  bill 
of  exceptions,  on  the  ground  that  it  wa» 
not  shown  that  said  defendant  resided  be- 
yond the  limits  of  the  state,  or  that  his  resi- 
dence was  unknown,  or  that  he  was  dead,  or 
actually  or  notoriously  insolvent,  etc.  In 
approving  the  bill,  the  court  does  so  with  this 
qualification:  "The  record  shows  that  Jack- 
son was  a  refugee  from  Justice  and  that  he 
could  not  be  found."  Having  accepted  the- 
bill  as  thus  qualified,  the  appellant  is  bound 
by  the  recitations  of  the  qualification.  Blain 
V.  State,  34  Tex.  Cr.  R.  448,  31  S.  W.  368; 
Hardy  v.  State,  31  Tex.  Cr.  R.  289,  20  S. 
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W.  561;  Levlne  v.  State,  86  Tex.  Cr.  R.  647, 
84  8.  W.  969;  Brown  v.  State,  82  Tex.  Cr. 
R.  119,  22  S.  W.  696;  Boyett  v.  State,  2. 
Tex.  App.  93. 

[2]  TMs  has  been  the  unbroken  rule  In 
this  court,  and  as  qualified  by  the  court  It  is 
shown  that  It  was  Impossible  to  get  service 
on  the  principal  named  In  the  bond,  as  he 
was  a  refugee  from  Justice.  Under  these 
circumstances  It  has  been  decided  that  a  dis- 
missal as  to  the  principal  would  not  be  Im- 
proper, and  would  not  prevent  a  judgment 
against  the  surety.  In  an  early  case,  when 
the  Supreme  Court  had  Jurisdiction  in  crimi- 
nal cases,  that  court.  Judge  Wheeler  ren- 
dering the  decision,  to  Gay  v.  State,  20  Tex. 
507,  held:  "A  suit  on  a  forfeited  recogni- 
zance, conditioned  for  a  party's  appearance 
to  answer  to  an  todictment,  it  has  been  held. 
Is  not  a  dvll  action.  Commonwealth  v. 
County  Commissioner,  8  Berg.  &  R.  [i^'a.]  151, 
page  154.  It  is,  it  is  said,  of  a  criminal  na- 
ture, 'an  instrument  to  coerce  the  appear- 
ance of  the  accused  to  take  his  trial — a 
power  incident  to  every  criminal  court,  a 
power  to  commit  to  prison,  to  deliver  on 
the  recognizance  into  the  custody  of  the  ball; 
these  manucaptors  being  bis  jailers,  and  he 
constantly  In  a  state  of  commitment  Though 
the  action  Is  not  directly  to  punish  the  of- 
fender, yet  it  partakes  of  punishment  for  an 
offense  against  the  state,  and  is  not  In  the 
nature  of  a  violation  of  a  contract.  Be- 
sides, a  recognizance  is  a  matter  of  record, 
and,  when  forfeited.  It  is  in  the  nature,  to 
some  respects,  of  a  judgment  of  record.' 
•  •  •  It  is  an  obligation  of  record,  and 
differs  from  another  bond  to  this:  That  It  Is 
the  acknowledgment  of  a  debt  upon  record. 
[Lawton  v.  State]  5  Tex.  271 ;  2  Bl.  Com.  841. 
Such  being  the  nature  of  a  recognizance,  the 
statutory  provision  which  forbids  the  taking 
of  Judgment  against  the  sureties,  after  a 
disconttouance  as  to  the  principal  to  a  civil 
suit  upon  a  contract,  is  not  applicable  to  this 
proceeding.  Besides,  to  a  recognizance  the 
relation  of  principal  and  surety  does  not  ex- 
ist as  In  other  bonds  or  contracts. .  The  sure- 
ty differs  from  bail  In  this:  That  the  latter 
actually  has,  or  Is  by  law  presumed  to  have, 
the  custody  of  his  principal,  while  the  former 
has  no  control  over  him.  The  ball  may  sur- 
render his  principal  to  discharge  of  his  ob- 
ligation; the  snrety  cannot  discharge  himself 
by  such  surrender.  The  undertaking  of  the 
bail  Is  an  origtoal  undertaking  for  the  ap- 
pearance of  his  principal,  to  answer  to  the 
Indictment;  and  hence,  if  he  does  not  have 
his  prtocipal  to  court  accordtog  to  bis  under- 
taking, he  forfelte  his  recognizance,  and  it 
becomes  a  debt  of  record,  and  he  a  principal 
Judgment  debtor,  as  between  himself  and  the 
state.  There  was,  therefore,  no  error  in  ad- 
judging a  forfeiture  as  to  the  ball,  although 
the  state  dismissed  the  proceeding  as  to  the 
principal  cognlzor." 

The  appellant  cites  us  to  the  case  of  Brown 
T.  State,  40  Tex.  62.    In  that  case  the  Judg- 


ment was  reversed  because  there  was  no  final 
disposition  of  the  case  as  to  one  of  the  sure- 
ties, either  of  dismissal  or  otherwise.  It  i» 
elementary  that  the  Judgment  must  dispose 
of  all  parties  to  the  suit  by  dismissal  or  oth- 
erwise. In  this  case  there  was  a  dismissal 
as  to  the  principal,  for  good  reason  shown  of 
record,  as  stated  by  the  judge  to  his  qualifica- 
tion of  the  bill.  We  are  also  referred  to  the- 
case  of  Blalock  v.  State,  35  Tex.  89,  to  which 
It  was  held  that  the  Judgment  should  dispose- 
of  all  parties  to  the  suit.  In  this  case  all 
parties  are  disi>osed  of  by  the  judgment  We- 
are  also  referred  to  articles  1204,  3818,  and 
3819  of  the  Revised  Statutes.  In  article  1204 
it  Is  provided  that  the  surety  may  be  sued 
only  to  those  instances,  as  applicable  to  this 
case,  "when  the  residence  of  the  principal 
is  unknown."  If  betog  a  refugee  from  justice 
does  not  meet  that  requirement,  we  are  un- 
able to  conceive  a  case  which  would  do  so. 

[3]  We  are  also  referred  to  article  3818, 
to  which  it  is  provided  that  the  surety  shall 
not  be  liable  unless  a  judgment  has  been  ren- 
dered against  his  principal,  except  in  the  cas- 
es provided  for  to  article  1204.  As  herein- 
before stated,  the  conttogendes  provided  for 
to  article  1204  were  shown  by  the  record,  and 
the  qualification  of  the  Judge,  to  exist ;  there- 
fore we  hold  that  the  dismissal  as  to  the 
principal,  he  being  "a  refugee  from  justice," 
did  not  prevent  a  judgment  from  being  ren- 
dered against  the  sureties  on  bis  bond.  A 
ball  bond  has  been  held,  and  is  in  fact,  a 
Joint  and  several  obligation,  and  the  dis- 
missal as  to  one  bondsman  thereby  does  not 
prevent  a  judgment  being  entered  against 
another  who  is  bound  thereby.  Matheua  v. 
State,  15  Tex.  App.  460;  Allee  v.  State,  28 
Tex.  App.  531,  13  S.  W.  001;  Thompson  v. 
State,  34  Tex.  Cr.  R.  136,  29  S.  W.  789. 

[4]  To  treat  this  as  a  dvll  case,  we  would 
be  authorized  to  consider  all  the  assignments 
of  error  assigned  on  the  motion  for  new 
trial.    The  assignmente  read  as  follows: 

"First  Assignment  of  Error.  The  trial- 
court  erred  In  dismissing  said  cause,  over 
the  objection  of  the  defendant  surety,  the 
General  Bonding  &  Casualty  Insurance  Com- 
pany, as  to  the  principal  defendant,  Henry 
Jackson,  because  it  was  not  shown  by  evi- 
dence or  otherwise  that  the  prtodpal  obligor, 
Henry  Jackson,  resided  beyond  the  limits  of 
the  state,  or  to  such  part  of  the  same  that 
he  could  not  be  reached  by  the  ordinary  pro- 
cess of  law,  or  that  his  residence  was  un- 
known and  could  not  be  ascertained  by  the 
use  of  reasonable  diligence,  or  that  he  wa.s 
dead,  or  actually  or  notoriously  Insolvent 

"Second  Assignment  of  Error.  The  judg- 
ment of  the  court  rendered  herein  Is  contrary 
to  the  law  and  the  evidence. 

"Third  Assignment  of  Error.  The  trial' 
court  erred  to  overruling  defendant's  motion 
to  set  aside  the  judgment  herein  rendered 
and  grant  a  new  trial  In  this  cause." 

These  are  all  the  assignments  of  error  con- 
tetoed  to  the  record.    If  to  fact  the  Judgment 
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nisi  had  stated  a  different  date  tor  appear- 
ance of  the  defendant  than  that  stated  in 
the  bond,  and  appellant  at  the  time  it  was 
otTered  in  evidence  had  objected  to  Its  Intco- 
ductlon  on  the  ground  of  a  variance  between 
It  and  the  bond  as  to  the  date  of  appearance 
of  defendant,  a  different  question  would  be 
presented.  But  as  the  Judgment  nisi  stated 
no  date  of  appearance,  and  the  Code  does  not 
require  that  such  date  be  stated,  either  in 
the  Judgment  nisi  or  In  the  scire  facias,  no 
variance  is  apparent. 

None  of  the  cases  cited  by  appellant  sup- 
port bis  contention,  but  they  all,  and  other 
cases,  hold  that  the  citation  is,  in  this  char- 
acter of  case,  the.  petition  of  plaintiff,  and 
upon  it  the  state  must  rely  for  a  Judgment. 
If  the  allegations  of  the  citation  are  insuffi- 
cient to  sustain  a  Judgment,  the  cause  of  ac- 
tion fails;  but  if  the  citation  is  sufficient,  and 
gives  defendant  notice  of  the  cause  of  action, 
then  the  same  is  good  as  against  a  general 
demurrer,  and  that  is  all  that  was  filed  in 
this  case.  Besides,  the  Judgment  nisi  and 
citation  contain  all  the  statutory  require- 
ments. 

The  second  assignment  of  error  is  that  "the 
trial  court  erred  in  rendering  final  Judgment 
upon  the  Judgment  nisi  herein,  because  said 
Judgment  nisi,  as  entered  of  record,  is  not 
such  a  Judgment  that  the  state  of  Texas  can 
recover  from  the  surety  the  amount  of  money 
for  which  it  was  bound."  The  Judgment  nisi 
reads  as  follows :  "This  day  this  cause  was 
called  for  trial,  and  thereupon  came  the 
state  of  Texas  by  her  county  attorney;  but 
the  defendant,  Henry  Jackson,  failed  to  ap- 
pear and  answer  in  this  behalf,  and  there- 
upon his  name  was  called  distinctly  at  the 
door  of  the  courthouse,  and  a  reasonable 
time  given  him  after  such  call  was  made  in 
which  to  appear,  yet  the  said  defendant  came 
not,  but  wholly  made  default;  and  it  appear- 
ing to  the  court  that  the  defendant,  Henry 
Jackson,  as  principal,  together  with  Qeneral 
Bonding  &  Casualty  Ins.  Co.,  as  surety,  did, 
on,  to  wit,  the  2l8t  day  of  Oct,  A.  D.  1911, 
enter  Into  a  bond  payable  to  the  state  of 
Texas,  in  the  penal  sum  of  fifteen  hundred 
dollars,  conditioned  that  the  defendant,  as 
principal,  should  well  and  truly  make  his 
personal  appearance  before  the  honorable 
criminal  district  court  No.  2,  of  Dallas  coun- 
ty, Texas,  at  the  courthouse  of  said  county. 

In  the  city  of  Dallas  on  the day  of 

,  191 , ,  and  there  remain  from 

day  to  day  and  term  to  term  of  said  court, 
until  discharged  by  due  course  of  law,  then 
and  there  to  answer  the  state  of  Texas  upon 
a  charge  by  indictment  therein  filed,  accus- 
ing him  of  the  offense  murder.  It  is  there^ 
fore  considered  by  the  court  that  the  state  la 
entitled  to  a  forfeiture  of  said  bond,  and  it 
la  ordered,  adjudged  and  decreed  by  the 
court  that  the  state  of  Texas  do  have  and  re- 
cover of  and  from  the  said  Henry  Jackson, 
as  principal,  the  sum  of  fifteen  hundred  dol- 
lars;  and  In  like  manner  that  the  state  of 


Texas  do  have  and  recover  of  and  from  the 
said  General  Bonding  &  Casualty  Ins.  Co.,  as 
sureties,  the  sum  of  fifteen  hundred  dollars 
'each,  and  that  this  Judgment  will  be  made 
final  unless  good  cause  be  shown  at  the  next 
term  of  this  court  why  said  defendant  did 
not  appear."  It  Is  seen  that  the  assignment 
is  not  well  taken,  as  are  neither  of  the  prop- 
ositions thereunder  stated. 

[6]  The  third  assignment  of  error  reads  as 
follows:  "The  trial  court  erred  in  not  sus- 
taining the  general  demurrer  to  plaintiff's 
petition,  because  said  petition  does  not  al- 
lege facts  constituting  a  cause  of  action,  in 
that  it  docs  not  name  the  court  in  which  the 
alleged  forfeiture  of  the  bond  was  taken." 
By  reading  the  citation  hereinbefore  copied. 
It  will  be  seen  that  It  does  name  the  court, 
and  that  defendant,  being  called,  did  not 
make  his  appearance.  The  allegation  that 
he  failed  to  appear  before  "said  court"  is 
hypercriUcaL  The  citation  had  theretofore 
named  the  court  before  which  defendant  was 
to  appear. 

[6]  The  fourth  assignment  is  that  the  court 
erred  in  dismissing  as  to  the  principal  in  the 
bond.  This  has  been  heretofore  discussed 
herein. 

The  only  other  proposition  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial,  because  the  Judgment  Is  against 
the  law  and  the  evidence.  The  evidence 
shows  that  Jackson  entered  into  a  bond  for 
his  appearance  before  the  court,  and  that 
appellant  was  surety  on  the  bond.  The  bond 
is  drawn  In  a  form  frequently  approved  by 
this  court,  and  was  conditioned  for  his  ap- 
pearance Instanter,  and  from  day  to  day 
thereafter  upon  a  charge  legally  presented; 
that  he  thereafter  failed  to  appear,  and  Judg- 
ment nisi  was  ordered  entered.  In  entering 
the  Judgment  nisi,  as  heretofore  herein  shown, 
the  clerk  failed  to  enter  the  date  of  appear- 
ance, and  the  condition  that  he  was  thereaft- 
er to  appear  from  day  to  day  until  said 
cause  was  disposed  of;  but  the  record  clearly 
shows  that  Jackson  did  enter  into  a  bond 
conditioned  for  his  appearance,  with  appel- 
lant as  surety  thereon,  and  thereafter,  when 
called,  failed  to  appear.  Under  such  circum- 
stances does  the  failure  to  state  in  the  Judg- 
ment nisi  when  the  appearance  was  to  be 
made  render  It  fatally  defective?  The  Judg- 
ment shows  that  the  bond  was  entered  into 
on  the  2l8t  day  of  October,  1911,  and  Jackson 
made  default  on  March  18,  1912,  when  his 
case  was  called  for  trial.  While  it  is  true 
that  this  court  has  held  that,  if  the  nisi  Judg- 
ment is  not  a  valid  Judgment,  the  whole  pro- 
ceeding must  fall,  this  is  discussed  by  Judge 
White  In  Watklns  v.  State,  16  Tex.  App.  646, 
and  authorities  dted ;  but  it  is  there  stated, 
to  render  the  Judgment  invalid,  It  must  be 
lacking  in  some  statutory  requirement. 

In  this  case  the  Judgment  is  tn  compliance 
with  the  terms  of  the  Code,  and  meets  all 
the  requirements  there  made.  Article  477, 
Code  Cr.  Froc.    While  we  think  it  would  be 
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better  to  name  tbe  date  of  appearance  In  the 
Judgment  dIsI,  as  well  as  the  date  of  the 
bond,  yet  for  us  to  bold  that  allegation  essen- 
tial to  a  Judgment  nisi  would  be  for  us  to  add 
to  tbe  Code,  and  make  requirements  not  there 
made.  Article  489  (477)  of  the  Code  of  Crim- 
inal Procedure  reads:  "Recognizances  and 
ball  bonds  are  forfeited  in  the  following 
manner:  The  name  of  the  defendant  shall  be 
called  distinctly  at  the  door  of  the  court- 
house, and,  if  the  defendant  does  not  appear 
within  a  reasonable  time  after  such  call  is 
made.  Judgment  shall  be  entered  that  tbe 
state  of  Texas  recover  of  the  defendant  the 
amount  of  money  in  which  he  is  bound,  and 
of  bis  sureties,  tbe  amount  of  money  in  wblcb 
they  are  respectively  bound,  which  Judgment 
shall  state  that  tbe  same  wUl  be  made  final, 
unless  good  cause  be  shown  at  the  next  term 
of  tbe  court  why  the  defendant  did  not  ap- 
pear." 

In  Taylor  v.  State,  21  Tex.  499,  it  is  beld 
that  a  failure  to  appear  is  a  forfeiture  of  tbe 
bond,  and  the  Judgment  nisi  is  but  a  declara- 
tion of  record  of  the  forfeiture.  Tbe  Code 
also  provides  for  the  issuance  of  citation  on 
a  forfeited  bail  bond,  and  the  requisites  of 
the  citation.  It  is  said  a  citation  shall  be 
sufficient  if  it  contains  tbe  following  requl- 
siles: 

"1.  It  shall  run  'In  tbe  name  of  tbe  State 
of  Texas.' 

"2.  It  shall  be  directed  to  the  sheriff  or 
any  constable  of  the  county  where  the  surety 
resides  or  is  to  be  found. 

"3.  It  shall  state  the  name  of  tbe  principal 
in  such  recognizance  or  ball  bond  and  tbe 
names  of  his  sureties. 

"4.  It  shall  state  the  date  of  such  recog- 
nizance or  bail  bond  and  tbe  offense  with 
wblcb  the  principal  is  charged. 

"5.  It  shall  state  that  such  recognizance  or 
bail  bond  has  been  declared  forfeited,  naming 
the  court  before  which  tbe  forfeiture  was 
taken,  tbe  time  when  taken,  and  tbe  amount 
for  which  it  was  taken  against  each  party 
thereto. 

"6.  It  shall  notify  the  surety  to  appear  at 
tbe  next  term  of  tbe  court  and  show  cause 
why  the  forfeiture  shall  not  be  made  final. 

"7.  It  shall  be  signed  and  attested  officially 
by  the  court  or  clerk  issuing  the  same." 

By  reading  these  articles  of  the  Code  and 
tbe  citation  and  Judgment  hereinbefore  cop- 
ied, it  is  seen  that  all  requisites  of  the  Code 
were  fully  complied  with  in  entering  tbe 
Judgment,  and  in  tbe  issuance  of  the  citation 
thereon.  It  also  appears  from  the  record 
that  the  sureties  on  the  bond  appeared  and 
offered  no  defense,  other  than  a  general  de- 
nial and  a  demurrer  to  tbe  sufficiency  of  the 
pleading.  The  general  denial  was  met  by  the 
introduction  of  the  bond  in  evidence,  and  we 
think  the  pleadings  were  good  as  against  a 
general  demurrer — all  that  was  interposed. 

[7]  The  contention  is  that,  as  there  was 
but  one  surety,  the  use  of  the  word  "each" 
In  the  Judgment  nisi  invalidates  it,  because 


it  renders  it  oncertaln.  The  word  might  be 
said  to  apply  to  Jackson  and  his  surety,  and, 
if  so,  It  is  provided  the  Judgment  shall  so 
read.  But  if  the  language  does  not  authorize 
such  construction,  then  tbe  word  "ea.<ix" 
would  not  invalidate  tbe  Judgment  when  only 
one  surety  was  named;  it  would  and  should 
be  treated  as  surplusage. 

None  of  the  cases  cited  by  appellant  sus- 
tain bis  contention  in  this  case.  They  hold, 
and  correctly  so,  that  the  citation  Judgment 
nisi  must  comply  with  all  the  statutory  re- 
quirements. In  this  instance  they  are  com- 
plied with,  and  the  defect  pointed  out.  If 
defect  it  be,  is  not  such  a  one  as  to  render 
tbe  Judgment  nisi  void. 

Tbe  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

This  case  was  ^rmed  at  the  last  term  of 
this  court,  and  motion  for  rehearing  filed  in 
time  required  by  law.  At  tbe  request  of 
counsel  for  appellant  the  case  was  continued 
until  this  term  of  tbe  court  to  give  them  am- 
ple time  to  investigate  the  questions  involved 
and  file  a  brief  herein;  additional  counsel 
having  been  employed  in  the  case  on  the  mo- ' 
tion  for  rehearing.  Very  able  and  exhaustive 
briefs  have  been  filed,  and  in  the  main  we 
agree  with  all  the  propositions  of  law  there- 
in stated,  bat  unfortunately  for  appellant  the 
authorities  cited  by  him  show  that  criminal 
district  No.  2  of  Dallas  county  was  tbe  only 
court  that  could  have  declared  a  forfeiture 
of  the  bail  bond;  it  having  Jurisdiction  of 
the  offeikse,  and  possession  of  the  record  at 
tbe  time  tbe  forfeiture  was  declared.  In 
this  able  brief  counsel  for  appellant  cite  tbe 
following  authorities,  and  to  which  we  agree: 

[B]  First  "A  scire  facias  can  only  issue 
from  the  court  having  possession  of  the  rec- 
ord on  which  it  is  founded ;  tbe  Jurisdiction 
is  determined  by  tbe  record,  without  regard 
to  the  residence  of  the  parties  or  tbe  sum  in 
dispute."  Cye.  voL  35,  page  1151.  If  a  scire 
facias  proceeding  is  based  on  a  Judgment,  it 
must  be  prosecuted  and  a  writ  issued  in  tbe 
court  pronouncing  Judgment ;  and  if  tbe  pro- 
ceeding is  based  on  a  recognizance,  bail  bond, 
or  other  obligation  in  writing,  filed  in  tbe 
court,  it  must  be  regarded  as  a  record  of  the 
court,  and  the  scire  facias  must  be  prosecut- 
ed in  that  court  See  Commonwealth  v. 
Downing,  9  Mass.  520;  Boylan  v.  Anderson, 
3  N.  J.  Law,  529.  "A  scire  facias  on  a  for- 
feited recognizance  can  only  issue  from  that 
court  which  has  the  record  upon  which  it  is 
founded."  See  State  v.  Kinne,  39  N.  H.  120. 
Applying  the  same  general  principle,  see  Gar- 
ner V.  Smith,  40  Tex.  505.  If  the  court  that 
forfeited  the  bond  did  not,  in  law,  have  the 
possession  of  the  record  and  Jurisdiction  of 
tbe  cause,  we  would  readily  agree  that  the 
forfeiture  should  not  have  been  taken ;  but,  as 
will  hereinafter  be  shown,  tbe  court  forfeit- 
ing the  bond  had  both  physical  and  legal  pos- 
session of  the  record  and  Jurisdiction  of  the 
cause  wherein  the  forfeiture  was  taken. 


Digitized  by 


Google 


«20 


166  SOUTHWESTERN  BEPORTBB 


CTex. 


[>]  Again,  In  their  asdgninent,  an  expres- 
sion in  the  original  opinion,  "The  general  de- 
nial was  met  by  the  introduction  of  the  bond 
In  evidence,"  Is  copied  and  criticised,  and  it 
Is  Insisted  that  this  is  not  the  law ;  but  the 
state  was  compelled  to  introduce  both  the 
bond  and  the  judgment  nisi  to  meet  the  gen- 
eral denial.  This  we  readily  concede,  and 
agree  to  be  the  law,. as  announced  In  the  fol- 
lowing cases,  cited  by  appellant:  This  court 
has  heretofore  many  times  expressly  held 
that  the  effect  of  a  general  denial  in  a  case 
like  this  one  is  to  require  the  state  to  make 
proof  of  all  the  material  allegations  of  the 
scire  facias.  See  Goodln  v.  State,  14  Tex. 
App.  443;  Short  v.  State,  16  Tex.  App.  47; 
McWhorter  v.  State,  14  Tex.  App.  239 ;  Hous- 
ton V.  State,  13  Tex.  App.  660;  Baker  v. 
State,  21  Tex.  App.  35»,  17  S.  W.  256 ;  Branch 
on  Criminal  Law,  i  123.  Mr.  Branch  states 
the  rule  as  follows:  "A  general  denial  puts 
in  issue  all  material  allegations  in  the  sdre 
facias,  and  burden  of  proof  is  on  the  state 
to  make  out  Its  case" — citing  authorities. 

Now,  what  constitutes  the  state's  case? 
From  Houston  v.  State,  13  Tex.  App.  560,  we 
give  the  answer  as  follows:  "A  proceeding 
upon  a  forfeited  bail  bond  is,  in  effect,  a  suit 
upon  the  bond.  In  which  the  sdre  facias 
serves  the  purpose  of  both  a  petition  and  a 
citation.  Its  foundation  is  the  bond  and  the 
Judicial  declaration  of  the  forfeiture  of  the 
bond,  which  is  the  Judgment  nisi.  To  entitle 
the  state  to  a  judgment  final,  it  must  prove 
the  cause  of  action  as  in  a  dvil  suit  This 
proof  is  made  by,  first,  the  bond ;  and,  sec- 
ond, the  Judgment  nisi  declaring  its  forfei- 
ture." For  the  same  effect,  see  McWhorter 
V.  State,  14  Tex.  App.  289,  Goodln  v.  State,  14 
Tex.  App.  442.  443,  and  Arrington  ▼.  State, 
18  Tex.  App.  554. 

As  hereinbefore  stated,  we  heartily  concur 
In  these  rules  of  law,  but  the  original  opin- 
ion and  the  record  show  that  both  the  bond 
an4  the  judgment  niti  were  introduced  in  evi- 
dence, and  the  inapt  expressions  used  in 
paragraphs  of  the  opinion  need  not  so  length- 
ily have  been  discussed,  when  the  record  and 
the  opinion  rendered  both  show  and  recite 
that  both  the  bond  and  Judgment  nisi  were 
introduced  in  evidence. 

[1 0]  But  to  brush  aside  these  matters,  and 
get  down  to  the  real  issues  presented,  appel- 
lant contends  that  when  the  opinion  in  the 
Oay  Case,  cited  in  the  original  opinion,  was 
rendered,  proceedings  to  recover  on  forfeited 
ball  bonds  were  regarded  as  criminal  actions, 
but  by  the  amendment  to  the  Code  in  1876 
they  were  changed  to  civil  actions.  But  this 
question  has  been  so  often  before  this  court 
and  the  Supreme  Court,  and  decided  adverse- 
ly to  appellant's  contention,  we  do  not  deem 
It  necessary  to  discuss  the  matter.  In  the 
case  of  Jeter  v.  Stote,  86  Tex.  555,  26  S.  W. 
49,  it  was  decided  by  the  Supreme  Court  that 
scire  facias  cases  are  criminal  and  not  civil 
cases.  See,  also,  Aber  v.  Warden,  49  Tex. 
377;   State  v.  Morgan,  4  Tex.  App.  88;  Gas- 


saday  y.  State,  4  Tex.  App.  96;  State  t. 
Ward,  9  Tex.  App.  462.  In  fact,  that  this  ap- 
peal lies  to  this  court,  and  not  to  the  Supreme 
Court,  is  conclusive  that  It  is  a  criminal  and 
not  a  civil  case.  If  it  was  a  dvil  case,  we 
would  have  no  jurisdiction.  By  reference  to 
chapter  4  of  the  Code  of  Criminal  Procedure 
of  1856,  it  will  be  seen  that  only  very  slight 
changes  were  made  in  these  articles  In  1876, 
or  since  that  date,  and  the  law  as  announced 
In  the  case  of  Oay  v.  State,  20  Tex.  504,  has 
never  been  seriously  questioned  until  in  this 
case,  and  we  think  the  law  as  announced  In 
that  case  is  correct,  and  we  adhere  to  It. 
Appellant  dtes  no  authorities  holding  to  the 
contrary,  but,  as  demonstrated  in  the  orig- 
inal opinion  and  cases  there  cited,  that  rul- 
ing was  correct  under  our  Code  of  Procedure. 

[11,12]  The  only  other  question  raised,  and 
we  doubt  very  seriously  whether  or  not  it 
was  raised  in  the  court  below,  as  evidenced 
by  the  assignments  of  error  copied  in  the 
original  opinion,  is  that  as  the  bond  was  tak- 
en in  the  criminal  district  court  of  Dallas 
county,  and  the  forfeiture  rendered  in  the 
criminal  district  court  No.  2,  and  there  being 
no  order  of  transfer  in  the  record,  criminal 
district  court  No.  2  was  without  authority 
and  Jurisdiction  to  render  the  forfeiture,  and 
the  judgment  should  for  this  reason  be  re- 
versed. Although  not  raised  in  the  court  be- 
low, as  we  read  this  record,  yet,  when  pre- 
sented in  a  motion  for  rehearing  with  such 
force,  we,  of  our  own  motion,  ordered  the 
district  clerk  of  Dallas  county  to  send  up  cer- 
tified copies  of  all  orders  and  Judgments,  as 
evidenced  by  the  minutes  of  the  court,  enter- 
ed of  record  In  the  case  of  Henry  Jackson, 
whose  bond  this  surety  made.  And  the  first 
order  and  Judgment  we  find,  after  the  order 
showing  the  indictment  was  properly  pre- 
sented in  court.  Is  as  follows:  "Thursday. 
Dec.  21st,  1911.  It  is  ordered  by  the  court 
that  the  following  cause  be  transferred  to 
the  criminal  district  court  No.  2  of  Dallas 
county  for  trial  and  final  adjudication:  10889 
— The  State  of  Texas  v.  Henry  Jackson." 
Thus  evidencing  the  fact  that  the  case  had 
been  legally  transferred  to  the  court  in  which 
the  forfeiture  was  taken,  and  that  court  and 
that  court  alone  had  jurisdiction  of  the  of- 
fense, and  legal  and  physical  possession  of 
the  record  in  the  case,  when  the  forfeiture 
was  taken  on  March  18,  1912. 

Appellant  dtes,  in  bis  brief,  many  cases 
under  the  law  authorizing  a  change  of  venue 
in  cases ;  but  none  of  them  have  application 
to  this  case.  No  order  was  entered  under 
that  provision  of  the  Code,  but  the  proceed- 
ings herein  were  had  and  authorized  by  chap- 
ter 19  of  the  Acts  of  the  Spedal  Session  of 
the  32d  Legislature,  creating  criminal  dis- 
trict court  No.  2  for  Dallas  county.  The  first 
two  sections  of  that  act  read: 

"Section  1.  That  there  Is  hereby  created 
and  established  at  the  dty  of  Dallas  a  crim- 
inal district  court  to  be  known  as  the  'Crim- 
inal District  Court  No.  2  of  Dallas  County,' 
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which  court  shall  have  and  exerdae  concur- 
rent jurisdiction  with  the  ciimlnal  district 
court  of  Dallas  county,  Texas,  as  now  given 
and  exercised  by  the  said  criminal  district 
court  of  Dallas  county,  under  the  Constitu- 
tion and  laws  of  the  state  of  Texas. 

"Sec.  2.  From  and  after  the  time  this  law 
shall  take  effect  the  criminal  district  court 
of  Dallas  county  and  the  criminal  district 
court  No.  2  of  Dallas  county  shall  have  and 
exercise  concurrent  Jurisdiction  with  each 
other  in  all  felony  causes  and  In  all  matters 
and  proceedings  of  which  the  said  criminal 
district  court  of  Dallas  county  now  has  Ju- 
risdiction; and  either  of  the  Judges  of  said 
criminal  district  court  may  in  their  discre- 
tion transfer  any  cause  or  causes  that  may 
at  any  time  be  pending  in  his  court  to  the 
other  criminal  district  court  by  an  order  or 
orders  entered  upon  the  minutes  of  his  court; 
and  where  such  transfer  or  transfers  are 
made  the  clerk  of  such  district  court  shall 
enter  such  cause  or  causes  upon  the  docket 
to  which  such  transfer  or  transfers  are  made, 
and,  when  so  entered  upon  the  docket,  the 
judge  shall  try  and  dispose  of  said  cause  In 
the  same  manner  as  if  such  causes  were  orig- 
inally instituted  In  said  court." 

While,  of  course,  it  would  have  been  prop- 
er, and  the  clerk  ought,  to  have  copied  all 
orders  and  judgments  entered  in  the  case 
In  the  transcript,  yet  it  was  not  necessary 
that  the  transfer  be  introduced  In  evidence. 
If  the  transcript  on  appeal  does  not  show 
the  order  changing  the  venue,  or  the  order 
as  copied  in  ,the  transcript  would  present 
error,  this  court  may  by  certiorari  have  the 
clerk  of  the  court  in  which  the  indictment 
was  returned  send  up  a  correct  transcript  of 
the  order.  This  question  is  so  thoroughly 
discussed  and  decided  in  the  case  of  Vance 
V.  State,  34  Tex.  Or.  R.  395,  30  S.  W.  792,  in 
an  opinion  by  Judge  Henderson  and  in  Big- 
gerstaff  v.  State,  59  Tex.  Cr.  R.  575, 129  S.  W. 
840,  in  an  opinion  by  Judge  Ramsey,  we  do 
not  deem  it  necessary  to  discuss  it,  for  we 
could  add  nothing  to  the  able  reasoning  of 
those  cases,  and  the  law  is  as  therein  decid- 
ed, we  think,  beyond  question.  In  the  case  of 
Cummlngs  v.  State,  37  Tex.  Gr.  R.  436,  35 
S.  W.  979,  it  was  held  that,  where  the  Legis- 
lature authorized  judges  of  the  Thirty- 
Seventh  and  Forty-Fifth  Judicial  districts  to 
transfer  causes  from  one  court  to  the  other, 
and  where  this  has  been  done  without  a  copy 
of  the  orders  of  transfer,  this  does  not  in- 
validate the  jurisdiction  of  the  court  to 
which  the  case  has  been  transferred;  and  If 
the  jurisdiction  be  attacked  upon  this  ground, 
it  is  sufficient  answer  that  the  proper  orders 
were  entered  in  the  court  "a  quo,"  and  copy 
of  said  orders  could  then  be  filed  even  in 
answer  to  a  motion  in  arrest  of  judgment 
As  In  that  case,  in  this  case,  the  law  does  not 
require  that  a  copy  of  the  order  of  transfer 
accompany  the  repord;  but,  as  said  by  Judge 
Davidson  in  that  casja,  it  would  be  more 
regular  for  It  to  do  ao,  but  In  case  it  does 


not  do  80  the  order  may  be  filed  when  the 
question  is  first  raised,  even  after  Judgment 
And  it  has  been  held  by  this  court,  even  un- 
der the  change  of  v«iue  statute,  that  It  is 
error  for  the  court  to  admit  in  evidence  on 
the  trial  of  the  case  the  order  changing  the 
venue,  that  the  court  takes  notice  of  such 
f&cts,  tf  the  order  is  with  the  papers  in  the 
case,  and  in  case  this  is  not  questioned  In 
the  trial  court,  as  in  this  case,  no  question 
as  to  that  matter  would  be  presented  for  re- 
view. Shamburger  v.  State,  24  Tex.  App. 
466,  6  S.  W.  frlO.  Had  this  question  been 
raised  in  the  court  below,  doubtless  the 
transcript,  as  originally  presented  In  this 
court,  would  have  shown  the  order;  but 
this  order  as  made  was  for  the  court  alone, 
and,  as  hdd  by  all  the  decisions,  it  was  not 
necessary  to  be  Introduced  in  the  trial  of 
the  case. 

Appellant's  able  counsel  devoted  the  main 
part  of  their  argument  to  this  question  on 
motion  for  rehearing,  doubtless  Induced  to 
do  so  by  the  fftct  that  the  transcript  as  orig- 
inally filed  in  this  court  did  not  contain  the 
order  of  transfer;  but  as  herein  shown  the 
order  was  made  and  properly  entered  in  the 
minutes  of  the  court  prior  to  the  time  of 
the  transfer  of  the  case,  and  under  the  law 
as  passed  by  the  Thirty-Second  Legislature, 
at  its  special  session  hereinbefore  cited,  crim- 
inal district  court  No.  2  was  authorized  to 
declare  a  forfeiture  of  the  bond,  and  the 
proceedings  are  regular  in  every  respect. 

[13]  The  further  contention  is  made  that 
the  bond  Introduced  In  evidence  was  condi- 
tioned for  the  appearance  of  Jackson  in  the 
criminal  district  court  of  Dallas  county,  and 
no  other  court  could  declare  a  forfeiture.  To 
so  hold  would  nullify  the  act  of  the  Legisla- 
ture above  quoted,  which  created  the  second 
criminal  district  court  In  Dallas  county  and 
authorized  the  transfer  of  causes.  When  the 
case  was  transferred  on  December  2l8t  by 
the  criminal  district  court  to  criminal  dis- 
trict court  No.  2,  then  the  bond  under  the  law 
was  conditioned  for  his  appearance  In  that 
court  In  change  of  venue  cases  the  law  re- 
quires a  new  bond;  but  in  this  case,  where 
two  courts  are  created  in  the  same  territory, 
where  only  one  existed  before,  under  the  terms 
and  conditions  of  the  law  giving  them  con- 
current jurisdiction,  and  authorizing  the 
transfer  of  causes  from  one  court  to  the 
other,  no  new  bond  was  required;  bat  the 
bond  already  In  existence  continues  to  be 
responsible  for  his  appearance  in  that  branch 
of  the  court  to  which  it  was  transferred  un- 
der this  act.  The  scire  fadas  in  this  case, 
which  is  the  petition,  recites  that  the  bond 
was  taken  in  a  case  pending  in  the  criminal 
district  court  of  Dallas  county,  and  there- 
after transferred  to  criminal  district  court 
No.  2,  in  which  said  bond  was  forfeited,  and 
appellant  was  thus  given  specific  notice  of  all 
the  steps  taken  In  the  matter,  and  yet  in  the 
court  below,  as  shown  by  the  assignments  of 
error  in  the  original  opinion,  no  such  objec- 
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tlons  were  there  urged  as  are  here  now 
sought  to  be  urged.  The  fact  that  Judgment 
nisi  did  not  also  recite  that  it  had  been  trans- 
ferred would  not  render  the  Judgment  inad- 
missible, had  it  been  objected  to  on  that 
ground;  but  no  such  objection  was  made 
when  it  was  offered  and  introduced  in  evi- 
dence. The  facts  recited  in  the  Judgment 
nisi,  and  in  the  citation  or  scire  facias,  both 
of  which  are  copied  in  the  original  opinion, 
show  that  it  was  the  bond  introduced  in  evi- 
dence which  had  been  forfeited,  and  the  one 
on  which  the  state  sought  a  recovery,  and 
after  the  case  was  transferred  criminal  dis- 
trict court  No.  2  was  authorized  to  declare 
a  forfeiture,  for  it  then  was  conditioned  for 
his  appearance  before  that  court  under  the 
law  creating  that  court,  and  it  was  the  court 
in  which  the  cause  was  pending,  and  the  rec- 
ord was  in  that  court. 
The  ox>tlon  for  rehearing  is  overruled. 

DAVIDSON,  J.  (dissenting).  I  am  unable 
to  agree  with  the  majority  of  the  court  in 
the  disposition  made  of  this  case.  It  seems 
to  me  that,  under  well-settled  rules,  the  case 
should  be  reversed  and  remanded,  and  I  will 
undertake  to  state  the  reasons  for  my  belief. 

This  is  a  scire  facias  proceeding,  and  the 
state  relies  upon  a  bond  which,  omitting 
the  first  part,  wherein  the  obligation  of  the 
parties  is  acknowledged,  is  as  follows: 
"Whereas,  the  above  bounden  Henry  Jack- 
son stands  legally  charged  in  the  criminal 
district  court  of  Dalhu  countv  with  the  of- 
fense of  a  felony  against  the  peace  and  dig- 
nity of  the  state:  Now  the  condition  of  the 
above  bond  is  such  that  if  the  above  bounden 
Henry  Jackson  shall  make  his  personal  ap- 
pearance as  required  by  law  before  the  hon- 
orable criminal  district  court  of  Dalkis  coun- 
ty, Texas,  at  the  present  term  thereof,  at 
the  courthouse  in  the  city  of  Dallas  In  said 
county  and  state  aforesaid,  instanter,  and 
there  remain  from  day  to  day  and  term  to 
term  of  said  court,  and  not  depart  until  dis- 
charged by  due  course  of  law,  then  and 
there  to  answer  said  above  charge,  then  in 
this  case  the  above  bond  to  be  null  and  void ; 
otherwise  to  be  and  remain  in  full  force  and 
effect.  Witness  our  hands  this  the  twenty- 
first  day  of  October,  1911."  The  bond  is 
signed  by  Henry  Jackson,  as  principal,  and 
the  appellant  herein,  as  surety.  It  appears 
plainly  from  this  bond  that  it  was  taken  in 
criminal  district  court  of  Dallas  county  to 
answer  an  indictment  pending  in  said  court, 
and  that  it  contains  the  condition  that  the 
defendant,  Henry  Jackson,  shall  make  his 
personal  appearance  before  that  court  in- 
stanter. The  record  shows  that  the  bond 
was  filed  on  November  4,  1911,  In  the  crim- 
inal district  court  of  Dallas  county. 

In  addition  to  this  bond,  and  in  order  to 
establish  the  breach  and  forfeiture  thereof, 
the  state  Introduced  a  certain  Judgment  nisi 
entered  in  criminal  district  court  No.  2  of 


Dallas  County;  said  Judgment  nisi  being  as 
follows:  'The  State  of  Texas  v.  Henry 
Jackson.  No.  13.  Criminal  District  Court 
No.  2.  Dallas  County,  January  Term, 
1912,  the  18th  day  of  March,  1912.  This 
day  this  cause  was  called  for  trial,  and 
thereupon  came  the  state  of  Texas  by 
her  county  attorney,  but  the  defendant, 
Henry  Jackson,  failed  to  appear  and  answer 
In  this  behalf,  and  thereupon  his  name  was 
called  distinctly  at  the  door  of  the  court- 
house and  a  reasonable  time  given  him  after 
such  call  was  made  in  which  to  appear,  yet 
the  said  defendant  came  not,  but  wholly 
made  default;  and  it  appearing  to  the  court 
that  the  defendant,  Henry  Jackson,  as  prin- 
cipal, together  with  General  Bonding  &  Cas- 
ualty Ins.  Co.,  as  sureties,  did,  on,  to  wit,  the 
21st  day  of  Oct.,  A.  D.  1911,  enter  into  a 
bond,  payable  to  the  state  of  Texas,  In  the 
penal  sum  of  fifteen  hundred  dollars,  condi- 
tioned that  the  defendant,  as  principal, 
should  well  and  truly  make  his  personal  ap- 
pearance before  the  honorable  criminal  dis- 
trict court  No.  2  of  Dallas  county,  Texas,  at 
the  courthouse  of  said  county,  in  the  city  of 

Dallas,  on  the  day, of ,  19 — , 

and  there  remain  from  day  to  day  and  term 
to  term  of  said  court,  until  discharged  by 
due  course  of  law,  then  and  there  to  answer 
the  state  of  Texas  upon  a  charge  by  indict- 
ment therein  filed,  accusing  him  of  the  of- 
fense of  murder.  It  Is  therefore  considered 
by  the  court  that  the  state  of  Texas  is  en- 
titled to  a  forfeiture  of  said  bond,  and  it  Is 
ordered,  adjudged  and  decreed  by  the  court 
that  the  state  of  Texas  do  have  and  recover 
of  and  from  the  said  Henry  Jackson,  as 
principal,  the  sum  of  fifteen  hundred  dollars, 
and  in  like  manner  that  the  state  of  Texas 
do  have  and  recover  of  and  from  the  said 
General  Bonding  &  Casualty  Ins.  Co.,  as 
sureties,  the  sum  of  fifteen  hundred  dollara 
each,  and  that  this  Judgment  will  be  made 
final  unless  good  cause  be  shown  at  the  next 
term  of  this  court  why  said  defendant  did 
not  appear." 

The  bond,  the  material  part  of  which  is 
above  quoted,  and  the  above  Judgment  nisi, 
constitute  the  entire  statement  of  facts  and 
all  the  evidence  relied  upon  by  the  state. 
The  appellant's  first  assignment  of  error  is, 
in  substance,  that  the  trial  court  erred  in 
rendering  Judgment  on  the  Judgment  nisi 
above  copied,  because  said  Judgment  nisi 
materially  misstated  the  conditions  of  the 
bond,  and  in  effect  was  based  upon  another 
and  different  bond.  In  the  statement  follow- 
ing this  assignment,  the  appellant  calls  at- 
tention to  the  fact  that  the  bond  contained 
the  condition  that  the  defendant  should 
make  his  personal  appearance  before  the 
criminal  district  court  of  Dallas  county  In- 
stanter, while  the  Judgment  nisi  Is  based  up- 
on a  bond  containing  the  condition  that  the 
defendant  should  make  his  appearance  be- 
fore criminal  district  court  No.  2  of  Dallas 
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day  of 


connty,  Texas,  on  the  — 
191 — .  Mr.  Branch,  In  bis  work  on  Criminal 
Law  (section  118),  says :  "A  Judgment  nisi  Is 
fatally  defective  If  It  materially  misstates 
the  condition  of  the  obligation."  And  also 
In  section  124  he  says:  "Variance  between 
the  bond  and  the  judgment  nisi  as  to  the 
conditions  of  the  bond  Is  fatal."  Among  the 
cases  dted  by  the  author  is  that  of  Werbiski 
V.  State,  20  Tex.  App.  133,  which  pointedly 
supports  the  text  I  am  of  the  opinion  that 
this  Judgment  nisi  materially  misstates  the 
conditions  of  the  bail  bond  introduced  by  the 
State  in  two  important  respects: 

First  The  bond  introduced  by  the  state 
contains  the  condition  that  the  defendant 
should  make  his  appearance  instanter.  The 
Judgment  nisi  is  based  upon  a  bond  contain- 
ing the  condition  that  the  defendant  should 

make  his  appearance  on  the  day  of 

,  191 — .    A  bond  containing  the  latter 


condition  Is  a  void  bond.  See  Wegner  v. 
State,  28  Tex.  App.  419,  13  S.  W.  608; 
Sloan  V.  State,  39  Tex.  Gr.  R.  63,  44  S.  W. 
1095 ;  Mackey  v.  State,  38  Tex.  Cr.  R.  24,  40 
8.  W.  982 ;  Butler  v.  State,  31  Tex.  Cr.  R.  63, 
19  S.  W.  676;  Moseley  v.  State,  37  Tex.  Cr. 
R.  18,  88  S.  W.  800 ;  Hayden  r.  State,  88  S. 
W.  801.  That  the  defendant  should  make 
his  appearance  at  an  impossible  time  is  a 
condition  which,  according  to  these  cases, 
would  render  the  bond  a  void  bond.  The 
judgment  nisi  describes  the  bond  upon  which 
it  is  based  with  particularity,  and  it  appears 
from  the  same  that  It  is  based  on  a  bond  con- 
taining an  Impossible  date  of  appearance. 
The  bond  thus  described  is  void.  The  bond 
actually  introduced  by  the  state  Is  a  valid 
.  bond.  Instanter  signifies  a  definite  date  in 
law,  viz.,  within  24  hours,  or  within  a  rea- 
sonable time  under  the  circumstances  of  the 
particular  case.  The  term  is  regarded  un- 
der all  the  authorities  as  signifying  a  definite 
date.  See  Fentress  y.  State,  16  Tex.  App.  79, 
and  Cyc.  vol.  22,  page  1072,  defining  the 
word  "instanter."  Since  "Instanter"  Is  a 
definite  date,  the  date  given  in  the  Judgment 
nisi,  the day  of ,  191 — ,  an  im- 
possible date,  Is  not  equivalent  to  Instanter, 
and  the  condition  of  the  ball  bond  with  refers 
ence  to  the  time  of  appearance  la  thus  mis- 
stated. 

Second.  The  Judgment  nisi  misstates  the 
condition  of  the  bond  with  reference  to  the 
court  before  which  the  defendant  should 
make  his  appearance.  In  fact  the  Judgment 
nisi  does  not  even  purport  to  be  based  on 
the  bond  Introduced  by  the  state,  but  by  its 
express  recitals  shows  that  It  is  based  upon 
another  and  different  bond.  The  bond  intro- 
duced by  the  state  is  conditioned  that  the  de- 
fendant should  make  his  appearance  in  crim- 
inal district  court  of  Ddlla*  county.  The 
Judgment  nisi  expressly  recites  that  it  is 
based  upon  a  bond  containing  the  condition 
that  the  defendant  should  make  his  personal 
appearance  before  orimtnal  diatrtat  court  No. 


2  of  Dallat  county.  These  two  courts  are 
entirely  distinct  Criminal  district  court  of 
Dallas  county  was  created  by  the  Legislature 
In  1893,  while  criminal  district  court  No.  2 
was  not  created  until  1911,  and  was  not  in 
existence  at  the  time  this  bond  was  taken. 
The  Judgment  nisi  introduced  by  the  state 
undertakes  to  describe  in  detail  every  req- 
uisite of  the  baU  bond  upon  which  it  is  based, 
and  this  particular  description  cannot  be  re- 
jected as  surplusage.  There  is  no  rule  of 
evidence  or  construction  which  authorizes  a 
court  to  contradict  the  express  recitals  of 
this  judgment  nisi  as  to  the  bond  upon  which 
it  is  based.  And  since  it  expressly  recites 
that  it  is  based  upon  a  bond  conditioned  that 
the  defendant  should  make  his  appearance 
in  one  court,  and  the  state  Introduced  a  bond 
containing  a  condition  that  the  defendant 
should  appear  In  another  court  a  fatal  vari- 
ance is  presented.  Not  only  was  there  a 
variance,  but  the  evidence  Introduced  by  the 
state  was  wholly  Insufiiclent  to  sustain  the 
judgment,  for  it  is  well  settled  that  in  a  scire 
facias  proceeding  the  court  will,  on  appeal, 
reverse  the  judgment  If  there  does  not  appear 
in  the  record  a  Judgment  nisi  evidencing  the 
breach  and  forfeiture  of  the  bond  relied  on. 
Abbott  V.  State,  45  Tex.  Cr.  R.  516,  78  S.  W. 
510.  This  is  the  condition  here.  The  state 
introduced  a  bond  containing  a  condition  that 
the  defendant  should  appear  before  a  certain 
district  court  of  this  state.  It  Introduced  a 
Judgment  nisi,  showing  the  breach  and  for- 
feiture of  a  bond  which,  according  to  the  ex- 
press recitals  of  the  judgment  nisi,  contained 
the  condition  that  the  defendant  should  make 
his  appearance  before  another  and  different 
district  court  of  the  state.  This  Judgment 
nisi  was  all  the  evidence  Introduced  by  the 
state  to  show  the  breach  and  forfeiture  of  the 
bond  relied  on,  and,  being  wholly  insufficient 
for  that  purpose,  the  judgment  is  not  sup- 
ported by  the  evidence. 

The  order  of  transfer  brought  up  by  certi- 
orari, showing  the  transfer  of  the  main  pro- 
ceeding pending  against  Henry  Jackson  from 
criminal  district  court  of  Dallas  county  to 
criminal  district  court  No.  2  of  Dallas  coun- 
ty, in  no  way  helps  the  state's  case  so  far  as 
this  variance  is  concerned.  All  this  order  of 
transfer  shows  is  that  criminal  district  court 
No.  2  had  acquired  jurisdiction  over  the  case 
and  could  enter  a  forfeiture  of  any  bond  pre- 
viously taken  in  criminal  district  court  of 
Dallas  county.  I  agree  that,  if  this  judgment 
nisi  had  correctly  described  the  condition  of 
the  bond  Introduced  by  the  state,  then  this 
order  of  transfer  would  show  the  Jurisdiction 
of  criminal  district  court  No.  2  to  enter  a 
forfeiture.  But  such  is  not  the  case.  The 
judgment  nisi  does  not  recite  that  it  is  based 
upon  a  bond  containing  the  condition  that 
defendant  should  appear  in  criminal  district 
court  of  Dallas  county,  but,  on  the  other 
hand,  expressly  recites  that  It  is  based  upon 
a   bond    containing   the   condition  that   he 
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should  appear  In  criminal  district  conrt  No. 
2  of  Dallas  county.  It  was  necessary  for  the 
state  to  furnish  the  court  some  erldence  that 
the  bond  It  Introduced  had  been  breached 
and  forfeited.  This  the  judgment  nisi  does 
not  do,  because  It  expressly  recites  that  It  is 
based  upon  a  bond  containing  other  and  dif- 
ferent conditions  from  the  bond  Introduced 
If  the  judgment  nisi  had  described  the  bond 
correctly,  then  with  the  order  of  transfer  in 
the  record  the  state's  case  would  have  been 
clearly  sustained  by  the  evidence.  But  it 
cannot  be  presumed  that  the  recitals  of  the 
judgment  nisi  are  Incorrect,  and  that  it  was 
in  fact  based  on  a  bond  to  appear  In  criminal 
district  court  of  Dallas  county. 

Third.  I  am  further  of  the  opinion  that  it 
appears  from  the  face  of  the  judgment  nisi 
that  it  Is  based  on  a  void  obligation,  viz.,  up- 
on a  bond  containing  a  condition  that  the 
defendant  should  make  his  personal  appear- 
ance before  a  court  that  was  not  in  existence. 
The  bond  Is  dated  October  21,  1911,  and  at 
that  time  there  was  no  such  court  known 
to  the  laws  of  this  state  as  criminal  district 
court  No.  2  of  Dallas  county,  Texas.  The  act 
creating  ttiat  court  did  not  become  eftectlTe 
until  something  like  a  itionth  later,  and 
therefore  the  judgment  nisi  recites  a£Brma- 
tlrely  that  it  is  based  upon  a  void  obligation 
in  this  respect.  See  Downs  v.  State,  7  Tex. 
App.  483.  It  appears  from  the  express  affirm- 
ative recitals  of  the  judgment  nisi,  which  I 
have  hereinbefore  copied,  that  it  is  based 
upon  a  bond  dated  October  21,  1911,  condi- 
tioned ttiat  the  defendant,  Henry  Jackson, 
should  well  and  truly  make  his  personal  ap- 
pearance before  the  honorable  criminal  dis- 
trict court  No.  t  of  Dallas  county,  at  the 
courthouse  door  In  said  county,  in  the  dty 

of  Dallas,  on  the day  of ,  191 — , 

and  there  remain  from  day  to  day  and  from 
term  to  term  of  said  court  until  discharged 
by  due  process  of  law,  then  and  there  to  an- 
swer the  state  of  Texas  upon  a  charge  by 
indictment  therein  filed,  accusing  him  of  the 
offense  of  murder.  Now,  on  the  2l8t  day  of 
October,  1911,  there  was  no  such  court 
known  to  the  laws  of  this  state  as  criminal 
district  court  No.  2  of  Dallas  county.  It  was 
impossible  in  law  for  any  valid  indictment  to 
be  filed  at  that  time  in  said  court,  and  imiras- 
sible  for  any  valid  bond  containing  the  condi- 
tions above  recited  to  be  taken  in  said  court, 
for  the  reason  that  the  court  itself  had  no 
legal  existence  at  that  time.  Certainly  it 
cannot  be  presumed,  in  the  face  of  these  re- 
citals, that  the  Judgment  incorrectly  describes 
the  bond,  and  that  it  is  based  upon  another 
and  different  bond  tlian  the  one  recited.  To 
so  presume  negatives  the  very  facts  stated  in 
the  judgment  and  is  not  permissible  under 
any  principle.  The  recitals  must  be  accepted 
as  they  stand,  and  the  validity  of  the  judg- 
ment nisi  determined  in  the  light  of  the  re- 
citals made.  This  being  true,  and  the  Judg- 
ment nisi,  therefore^  being  a  nullity  on  its 


face,  and  the  state  having  introduced  Into 
evidence  no  valid  Judgment  nisi,  evidencing 
the  forf^ture  of  tills  bond,  fundamental  er- 
ror is  presented.  Nelson  v.  State,  44  Tex.  Cr. 
K.  595,  73  8.  W.  398. 

Fourth.  Error  is  also  assigned  upon  the 
action  of  the  trial  court  In  allowing  the 
state,  after  the  judgment  nisi  had  lieea  en- 
tered, and  before  the  final  judgment  had  been 
entered,  to  dismiss  its  case  as  to  the  princi- 
pal, Henry  Jackson,  and  proceed  against  the 
appellant  as  surety.  The  majority  has  de- 
cided that  in  this  the  trial  court  did  not  err, 
and  I  am  unable  to  agree  with  this  conclu* 
sion.  Article  497  of  the  Code  of  Criminal 
Procedure  is  as  follows:  "When  a  forfeiture 
has  been  declared  upon  a  recognizance  or 
ball  bond,  the  court  or  clerk  shall  docket  the 
case  upon  the  dvll  docket.  In  the  name  of  the 
state  of  Texas,  as  plaintiff,  and  the  princi- 
pal and  his  sureties,  as  defendant;  and  the 
proceedings  had  therein  shall  be  governed  by 
the  same  rules  governing  other  civil  actions." 
This  language  seems  plain  enough  in  itself 
to  indicate  conclusively  that  all  procedure  in 
cases  such  as  the  one  here  involved,  after  the 
judgment  nisi  Is  entered,  must  be  as  in  civil 
cases.  The  statute  has  been  many  times  con- 
strued by  this  court,  and  'it  has  been  uni- 
formly held  that,  with  reference  to  the  mat- 
ters of  pleading,  practice,  and  procedure,  the 
trial  courts  must,  in  scire  facias  proceedings, 
after  the  Judgment  nisi  has  been  entered,  fol- 
low the  dvll  statutes.  See  Bailey  v.  State, 
28  Tex.  App.  341,  9  S.  W.  758  (motion  for  a 
continuance  as  in  dvll  cases) ;  Abbott  v. 
State,  45  Tex.  Cr.  B.  514,  78  S.  W.  610  (per- 
emptory instruction  may  be  given  in  favor  of 
the  state  In  dvll  cases);  Jay  v.  State,  34 Tex. 
Cr.  B.  98,  29  S.  W.  472;  Hollenbeck  v.  State, 
40  Tex.  Cr.  B.  584,  51  8.  W.  373;  Mara  v. 
State,  39  Tex.  Or.  B.  183,  45  S.  W.  594'  (hold- 
ing that  procedure  on  appeals  with  reference 
to  flung  of  assignments  of  error,  briefing  the 
case,  etc.,  must  be  as  in  dvll  cases).  In  Holt 
V.  State,  20  Tex.  App.  278,  it  was  held  that 
the  procedure  In  dvll  cases  with  reference  to 
matters  of  pleading  apply  to  sdre  facias  pro- 
ceedings and  that,  where  a  plea  of  non  est 
factum  was  required,  the  same  would  have 
to  be  verified  as  required  by  Bevlsed  Stat- 
utes of  1895,  art  1265.  The  rule  is  also 
thus  dearly  stated  by  Judge  Prendergast  in 
Savage  v.  State,  148  S.  W.  584,  as  follows: 
"Article  497,  Code  of  Criminal  Procedure,  re- 
quires that,  where  a  bail  bond  has  been  for- 
feited, the  case  would  be  docketed  upon  the 
dvll  docket  in  the  name  of  the  state  as  plain- 
tiff and  the  principal  and  sureties  as  defend- 
ant, and  the  proceedings  had  therein  shall 
be  governed  by  the  same  rules  governing 
other  dvll  actions.  Both  the  Supreme  Court 
and  this  court  have  repeatedly  and  uniform- 
ly held  proceedings  in  such  cases  as  the  stat- 
ute requires  shall  be  governed  by  the  same 
rules  as  other  dvll  actions.  See  the  deci- 
sions cited  under  said  article  497  and  also 
White's  Annotated  Code  of  Criminal  Prooe- 
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dure,  i  437."  It  Is  true  that  In  Jeter  t.  State, 
86  Tex.  555,  26  S.  W.  49,  it  is  held  that  a 
case  such  as  this  one  la  a  criminal  case  so 
far  as  the  Jurisdiction  of  this  court  is  con- 
cerned, and  that  the  appeal  must  be  prose- 
cuted to  this  court,  and  not  to  the  Courts  of 
Clrll  Appeals.  No  case,  however,  has  ever 
held,  since  article  497  was  enacted,  that  the 
procedure  In  these  cases  should  not  be  as  In 
clrll  cases.  The  question  here  Involred  Is 
not  the  Jurisdiction  of  this  court  to  enter- 
tain the  appeal  as  in  Jeter  v.  State,  but  the 
question  is:  "Ought  the  trial  court  to  have 
followed  the  civil  statutes  regulating  proce- 
dure in  such  cases? 

In  the  beginning.  It  should  be  noted  that 
the  api)ellant  was  sued  herein  as  a  surety,  as 
appears  from  the  scire  facias.  It  also  ai>- 
pears  from  the  Judgment  nisi  and  from  the 
final  Judgment  that  the  appellant  was  sued 
as  a  surety,  and  Judgment  taken  against  the 
appellant  as  a  surety.  It  further  appears 
from  the  final  Judgment  that  the  state  was 
allowed  to  dismiss,  and  did  dismiss,  its  case 
as  to  the  principal,  Henry  Jackson.  No 
pleadings  appear  In  the  record  to  Justify  this 
action.  Article  1897  of  the  Revised  avll 
Statutes  of  1911  is  as  follows:  "Discontinu- 
ance as  to  Principal  Obligor. — Where  a  suit 
is  discontinued  as  to  a  principal  obligor,  no 
Judgment  can  be  rendered  therein  against  an 
indorser,  guarantor,  surety  or  drawer  of  an 
accepted  bill  who  is  Jointly  sued,- unless  it  is 
alleged  and  proven  that  such  principal  obli- 
gor resides  beyond  the  limits  of  the  state,  or 
in  such  part  of  the  same  that  he  cannot  be 
reached  by  the  ordinary  process  of  law,  or 
that  his  residence  Is  unknown  and  cannot  be 
ascertained  by  the  use  of  reasonable  dili- 
gence, or  that  he  is  dead  or  actually  or  no- 
toriously Insolvent"  The  pleading  required 
by  this  article  was  not  filed  by  the  state.  In 
First  National  Bank  v.  Thurmond  (Civ.  App.) 
159  S.  W.  164,  the  question  here  presented 
was  discussed  and  decided,  and  it  was  held 
that  this  statute  is,  by  its  plain  terms,  man- 
datory, and  requires  that,  before  the  order  of 
dismissal  shall  be  entered,  the  state  shall 
file  a  pleading  setting  up  one  or  more  of  the 
grounds  named  in  this  statute  for  such  dis- 
missal, and,  further,  that  when  on  appeal  it 
appears  that  the  case  has  been  dismissed  as 
to  the  principal,  and  the  order  of  dismissal 
in  the  record  and  the  pleading  Justifying 
such  action  under  this  statute  does  not  ap- 
pear to  support  the  order  of  dismissal,  funda- 
mental error  Is  presented.  That  case  was 
reversed  by  the  court  on  account  of  the  fail- 
ure of  the  record  on  appeal  to  show  this 
pleading.  The  authorities  cited  in  the  opin- 
ion clearly  support  this  conclusion. 

The  majority  holds  that  these  dvil  stat- 
utes do  not  apply.  I  disagree  with  that  con- 
clusion. Article  497  plainly  provides  that 
the  court,  after  the  Judgment  nisi  Is  entered, 
shall  proceed  as  in  dvU  cases.  The  civil  stat- 
utes recognize  in  many  different  ways  the 


peculiar  rights  of  a  surety.  The  article  last 
quoted  provides  that  the  suit  shall  not  be 
dismissed  as  to  the  surety  In  a  dvil  pro- 
ceeding until  a  pleading  has  been  filed  alleg- 
ing one  or  more  of  the  reasons  named  in  that 
article  for  such  dismissal.  I  am  unable  to 
follow  the  reasoning  which  says  that  we  can 
disregard  article  497,  which  provides  that 
the  procedure  in  these  cases  shall  be  as  in 
dvil  casea  The  case  of  Oay  v.  State,  dted 
to  support  the  conclusion  of  the  majority,  is 
not  in  point  When  that  case  was  decided, 
article  497  had  not  been  enacted,  and  was 
not  enacted  until  many  years  thereafter. 
There  was  no  criminal  statute  at  that  time 
requiring  the  procedure  In  these  cases  to  be 
as  in  dvil  cases,  and  therefore  the  point  here 
presented  was  not  involved  in  the  Oay  Case, 
I  do  not  understand  how  we  can,  under  the 
authority  of  this  cas^,  overrule  an  express 
statute  directing  the  trial  court  In  these  cas- 
es to  follow  dvU  procedure.  Even  if  the  Gay 
Case  be  regarded  as  sound  law  at  the  time  it 
was  decided,  still  It  can  be  of  no  force  when 
it  appears  that  it  is  in  confilct  with  a  stat- 
ute enacted  since  the  opinion  was  handed 
down.  I  may  add,  in  this  connection,  that, 
in  addition  to  what  Is  above  said,  It  appears 
that  the  appellant  excepted  to  the  action  of 
the  trial  court  at  the  time  the  order  of  dis- 
missal was  entered,  and  has  brought  up  the 
question  by  way  of  bill  of  exception. 

These  reasons,  to  my  mind,  supported  as 
they  are  by  authority  and  by  sound  principle. 
Justify  and  require  a  reversal  of  the  Judg- 
ment of  the  court  below,  and  I  therefore  dis- 
sent from  the  opinion  of  the  majority. 


VITTITOW  V.  BURNETT. 
(Supreme  Court  of  Arkansas.    March  80, 1914.) 

1.  Judgment   (!    747*)  — Rbs   Adjumoata  — 
Matters  in  Issue. 

A  judgment  in  ^ectment  in  favor  of  plain- 
tiff was  conclurive,  in  a  sabsequent  action  be- 
tween the  same  j^arties  concerning  the  same 
land,  as  to  plaintiff's  possessory  right  to  the 
land ;  and  hence  it  was  unnecessary  for  him  to 
introduce  a  patent  from  the  government  ihow- 
Ing  title  in  himself. 

[Bid.   Note. — For  other  cases,  see  Judgment, 
Cent   Dig.  {{  1053,   1284-1296;    Dec  Dig.   i 

2.  Witnesses  (S  198*)— PaiviuiGBn  Coinn;- 
NI0ATI0N8 — Attorney  and  Client. 

The  object  of  Kirby'a  Dig.  {  3095,  providing 
that  an  attorney  ahail  be  incompetent  to  testify 
concerning  any  communication  made  to  him 
by  his  client  in  that  relation  without  the  client's 
consent,  is  to  secure  freedom  in  communication 
between  attorney  and  client,  ao  that  the  attor- 
ney may  act  with  full  underatanding  of  the 
mattera  in  which  he  ia  employed;  bnt,  as  it 
tends  to  prevent  a  full  disclosure  of  the  truth, 
it  should  be  strictly  construed,  and  limited  to 
cases  tailing  within  the  principle  on  which  it  is 
based. 

[Eld.  Note. — ^For  other  caaea,   see   Witneasea, 
Cent  Dig.  fi  747,  748,  753;   Dec.  Dig.  {  198.«1 


(for  other  case*  see  same  topic  and  section  NUMBBB  in  Dec  Dig.  t  Am.  Dig.  Kejr-No.  Series  ft  Rep'r  Indexes 
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8.  WrrwESSES  (|  205*)— PBivitEGED  CohmttkI' 
CATIONS  Between  Attobnet  and  Clibnt— 
Communication  to  Thibd  Party. 

Where  a  party  employed  an  attorney  to  aft- 
■ist  him  in  purchasing  land,  and  directed  him 
to  write  to  tne  owner  making  him  an  offer  for 
the  land,  such  letter  was  admissible  in  a  subse- 
quent action  of  ejectment,  since  communica- 
tions made  by  a  client  with  the  intention  that 
they  be  imparted  to  a  third  party  do  not  fall 
within  the  rule  of  privileged  communications. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  754,  763 ;   Dec.  Dig.  S  205.*] 

4.  Advesse  Possession  (§  60*)  —  Hostils 
Chabacteb  of  Possession— Recognition  op 
Other  Claim. 

Where  a  party  in  possession  of  land  wrote 
to  another  acknowledging  that  he  was  the  owner 
of  the  land,  the  possession  was  not  adverse,  not 
being  of  a  hostile  character. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  g|  282-312,  323,  328;  Dec. 
Dig.8  60.»] 

Appeal  from  Circnlt  Court,  Arkansas  Coun- 
ty;   Eugene  Lankford,  Judge. 

Ejectment  by  L.  W.  Burnett  against  C.  P. 
Vltlitow.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

W.  N.  Carpenter,  of  De  Witt,  and  Man- 
ning, Emerson  &  Morris,  of  Little  Rock,  for 
appellant  Rasco  &  Botts,  of  De  Witt,  for 
appellee. 

HART,  J.  On  the  8tli  day  of  October, 
1910,  L.  W.  Burnett  instituted  an  action  of 
ejectment  against  C.  P.  Vlttltow  to  recover 
the  possession  of  a  certain  tract  of  land  In 
Arkansas  county,  in  the  state  of  Arkansas. 
The  evidence  adduced  in  favor  of  the  plain- 
tiff, L.  W.  Burnett,  Is  substantially  as  fol- 
lows: 

On  the  14th  day  of  October,  1902,  L.  W. 
Burnett  recovered  judgment  In  an  action  in 
ejectment  against  C.  P.  Vlttltow  for  the  land 
In  controversy.  Since  the  recovery  of  that 
Judgment,  up  to  the  time  of  the  Institution 
of  this  suit,  Burnett  has  paid  the  taxes  on 
said  land  for  every  year,  except  1909.  Bur- 
nett is  a  nonresident  of  the  state  of  Arkan- 
sas, and  he  sent  to  the  sheriff  of  Arkansas 
county  the  taxes  on  said  land  for  the  year 
1909,  and  the  sheriff  returned  it  to  him  with 
the  Information  that  C.  P.  Vlttltow  had  paid 
the  taxes.  Burnett  received  from  C.  P.  Vlt- 
tltow the  following  letter: 

"De  Witt,  Ark.,  December  29,  1908. 

"Mr.  L.  Burnett,  Coalburg,  Ohio — Dear 
Sir:  You  have  an  eighty  acres  of  land  here, 
and  It  Is  nothing,  but  very  little,  to  any  one 
else  except  myself,  as  I  own  land  all  around 
It,  and  it  is  very  slashy.  I  don't  suppose 
that  you  ever  saw  It,  so  you  know  nothing 
about  it  I  would  like  to  buy  it  if  you  will 
price  it  to  me  for  what  It  is  worth.  I  would 
like  for  you  to  give  me  your  lowest  price 
on  It  for  the  cash  down.  Please  let  me  hear 
from  you  at  once, 

"Respectfully,  C.  P.  Vlttltow. 

"P.  S.  Such  land  is  selling  here  from  ^ 
to  $8  per  acre." 


Subsequently  Vlttltow  employed  W.  N. 
Carpenter,  an  attorney,  for  the  purpose  of 
obtaining  whatever  title  Burnett  had  to  the 
land,  and  requested  him  to  write  to  Burnett 
for  that  purpose.  Pursuant  to  this  direction. 
Carpenter  wrote  to  Burnett  and  that  part 
of  the  letter  which  Is  material  to  the  Issue 
raised  by  this  appeal  is  as  follows: 

"May  12,  1909. 

"Mr.  L.  W.  Burnett  Coalburg,  Ohio— Dear 
Sir:  I  have  a  client  Mr.  C.  P.  Vlttltow, 
who  desires  to  buy  the  southwest  quarter, 
section  13,  township  5  south,  range  2  west 
owned  by  you.  Mr.  Vlttltow  Is  wllUng  to 
pay  $800  cash  money  for  this  land.  He  will 
pay  no  more.  This  Is  his  price.  Mr.  Lewis 
has  written  to  you  regarding  this,  and  you 
failed  to  answer  him.  We  presume  you  for- 
warded his  letter  to  Mr.  J.  W.  Allen  of  this 
place.  Mr.  Allen  is  asking  Mr.  Vlttltow  $1,- 
600  for  the  land.  Offering  to  take  $800  cash 
and  give  blm  all  the  time  we  wants  on  the 
rest  Now,  we  do  not  want  time;  it  Is 
the  land  we  want  at  a°  reasonable  market 
price.    •    •    • 

"Tours  truly.  W.  N.  Carpenter." 

C.  P.  Vlttltow,  the  defendant  testified  In 
his  own  behalf  substantially  as  follows:  "For 
a  short  time  after  Burnett  recovered  Judg- 
ment against  me  for  the  land  in  controversy 
in  the  suit  decided  in  1902,  I  did  not  keep 
the  fences  up,  and  they  ran  down.  Shortly 
after  that  suit  I  fixed  the  fences  up  again, 
and  have  been  in  continuous  possession  of 
the  land  since  that  time,  and  have  claimed 
It  as  my  own."  Other  evidence  was  Introduc- 
ed on  behalf  of  the  defendant  tending  to 
show  that  be  had  been  in  possession  of  the 
land  since  a  short  time  after  the  suit  above 
referred  to  was  decided  against  him  In  1902. 

At  the  conclusion  of  the  evidence,  the 
court  directed  the  Jury  to  return  a  verdict  in 
favor  of  the  plaintiff,  Burnett  and  the  de- 
fendant Vlttltow,  has  appealed. 

[1]  Counsel  for  defendant  say  that  the 
plaintiff.  In  his  complaint  stated  that  there 
was  a  patent  to  the  land  from  the  United 
States  government  and  that  In  the  proof  In- 
troduced at  the  trial  It  is  not  shown  that 
the  title  to  the  land  had  ever  passed  from 
the  United  States  government  Therefore 
they  contend  that  in  the  application  of  the 
well-settled  rule  in  this  state  that  a  plain- 
tiff In  ejectment  must  rely  upon  his  own 
title,  plaintiff  was  not  entitled  to  recover  In 
this  case. 

It  is  the  well-settled  law  in  this  state  that 
a  judgment  of  a  court  of  competent  Juris- 
diction upon  a  question  directly  Involved 
In  one  suit  Is  conclusive  as  to  that  question 
In  another  suit  between  the  same  parties. 
In  1902  there  was  pending  In  the  circuit 
court  an  action  of  ejectment  by  the  plain- 
tiff In  this  case  against  the  defendant  to  re- 
cover the  same  land.  The  plaintiff  recovered 
Judgment  on  October  14,  1902,  and  the  Judg- 
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ment  In  that  case  established  a  possessory 
right  at  law  In  the  plaintiff  to  the  land,  and 
Is  conclusive  of  that  Issue.  Dawson  ▼.  Par- 
ham,  55  Ark.  286,  18  8.  W.  48.  See,  also, 
Morgan  t.  Kendrick,  91  Ark.  394,  121  S.  W. 
278,  134  Am.  St.  Rep.  78,  and  cases  cited. 
It  follows  that  the  judgment  rendered  In  fa- 
vor of  plaintiff  against  defendant  in  1902 
conclusively  established  plaintiff's  right  of 
possession  to  the  land  in  controversy,  and 
it  was  not  necessary  to  introduce  the  patent 
from  the  United  States  government. 

[2]  Section  3095  of  Klrby's  Digest  provides 
that  an  attorney  shall  be  incompetent  to  tes- 
tify concerning  any  communication  made  to 
him  by  his  client  in  that  relation,  or  Ms  ad- 
vice thereon,  without  the  client's  consent 
Therefore  counsel  for  defendant  contend  that 
the  court  erred  in  permitting  the  letter  writ- 
ten by  W.  N.  Carpenter,  the  attorney  of  the 
defendant,  to  the  plaintiff,  to  be  read  to  the 
Jury. 

[3]  The  object  of  the  rule  is  to  secure 
freedom  in  communication  between  'attorney 
and  client,  in  order  that  the  former  may  act 
with  full  understanding  of  the  matters  in 
which  he  is  employed ;  bat,  as  the  rule  tends 
to  prevent  a  full  disclosure  of  the  truth.  It 
should  be  strictly  constmed,  and  limited  to 
cases  falling  within  the  principle  on  which 
it  is  based.  40  Cyc.  2361,  2362.  There  is  no 
privilege  as  to  statements  by  a  client  to  his 
attorney  for  communication  to  a  third  per- 
son. 40  Cyc.  2375.  Vittitow  employed  Car- 
penter to  assist  him  in  purchasing  the  land 
from  Burnett,  and  directed  him  to  write  to 
Burnett,  making  him  an  offer  for  the  land. 
It  was  intended  that  the  matters  embraced 
In  the  letter  written  by  Carpenter  to  Burnett 
should  be  communicated  to  the  latter,  and  it 
was  necessary  that  It  should  be  communicat- 
ed to  Burnett  in  order  to  be  acted  upon. 
Therefore  the  letter  falls  within  the  rule 
that  communications  made  to  an  attorney 
by  a  client  and  intended  by  the  latter  to  be 
Imparted  to  a  third  party  for  the  benefit  of 
the  client  do  not  come  within  the  rule  laid 
down  In  the  statute. 

[4]  The  letter  written  by  the  defendant  to 
the  plaintiff,  dated  December  29,  1908,  and 
the  letter  written  by  Carpenter  to  the  plain- 
tiff, dated  May  12,  1909,  both  acknowledged 
that  the  plaintiff  was  at  that  time  the  own- 
er of  the  land.  The  defendant's  own  letter. 
In  direct  and  positive  terms,  recognized  that 
Burnett  was  the  owner  of  the  land  at  the 
time  It  was  written ;  likewise  the  letter  writ- 
ten by  Carpenter,  under  the  authority  and 
direction  of  the  defendant,  recognizes  Bur- 
nett as  the  owner  of  the  land  at  the  date  it 
was  written.  Both  of  these  letters  were 
written  within  seven  years  after  the  defend- 
ant now  claims  he  entered  into  adverse  pos- 
session of  the  land.  Having  recognized  that 
the  plaintiff  was  the  owner  of  the  land  he- 
fore  the  seven  years  expired.  It  necessarily 


follows  that  defendant  has  not  bad  seven 
years'  continuous  and  hostile  posaession  of 
the  land,  and  did  not  acquire  a  title  there- 
to by  adverse  possession.  He  could  not  write 
to  the  plaintiff  and  acknowledge  to  him  that 
he  (the  plaintiff)  was  the  owner  of  the  land, 
and  at  the  same  time  be  In  adverse  posses- 
sion of  It  His  recognition  of  the  plaintUTs 
title  within  the  period  of  seven  years  con- 
clusively established  that  he  had  not  acquir- 
ed a  title  thereto  by  adverse  possession, 
and  the  conrt  was  rigbt  In  Instructing  the 
jury  to  bring  in  a  verdict  for  the  plaintiff. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  WHITE. 
(Supreme  Conrt  of  Arkansas.    March  30,  1914.) 

1.  Death    (§   75*)— Actions   fob  Damaoes^ 
SumciENCT  OF  Evidence— ConaoiOTJB  Suf- 

FEBINO. 

In  an  action  for  damages  for  couscioua 
snffering  endured  by  intestate  before  his  death, 
evidence  field  to  sustain  a  finding  that  intestate 
endured  such  suffering. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i§  93,  95;    Dec.  Dig.  §  75.*] 

2.  Death    ({    58*)  —  Actions  —  Burdbn    of 
Pboof. 

In  an  administrator's  action  for  dnmages 
for  suffering  endured  by  intestate  before  his 
death^  the  bnrden  was  on  plaintiff  to  show  such 
suffermg. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {§  75-78;   Dec.  Dig.  S  58.  •] 

3.  Death  (|  99*)- Excessive  Damaoks- Peb- 

BONAL  iNJtJKIES. 

In  an  administrator's  action  for  damages 
for  pain  and  suffering  endured  by  intestate  after 
he  was  struck  by  a  train  and  before  his  death, 
evidence  held  to  sustain  a  verdict  for  plaintiff 
for  $1,000. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  §S  125-130;    Dec.  Dig.  {  99.*] 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty;  H.  W.  Wells,  Judge. 

Action  by  Tom  White,  administrator, 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Thos.  S.  Buzbee  and  Geo.  B.  Pugb,  both  of 
Little  Rock,  for  appellant  Wynne  &  Harri- 
son, of  Fordyce,  for  appellee. 

McCULLOCH,  C.  J.  Appellee's  Intestate 
was  a  negro  boy  eight  years  of  age,  and 
was  killed  in  the  operation  of  one  of  appel- 
lant's trains.  This  is  an  action  to  recover 
damages  for  the  benefit  of  the  estate  on  ac- 
count of  the  pain  and  suffering  alleged  to 
have  been  endured  by  deceased  after  he  was 
struck  by  the  train.  The  Jury  awarded 
damages  In  the  sum  of  $1,000,  and  this  ap- 
peal is  prosecuted  solely  for  the  purpose  of 
testing  the  question  of  the  legal  ^ufflciency  of 
the  evidence  tending  to  establish  conscious 
suffering  as  an  element  of  damage.  Only  the 
testimony  relating  to  that  issue  is  abstracted. 
No  testimony  is  abstracted  which  shows  how 
the  Injury  occurred,  except  that  the  body  of 
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the  child  was  found  under  the  car.  One  of 
the  wltneaaeB  whose  testimony  is  abstracted 
says  that  he  saw  the  clilld  go  down  an  em- 
bankment, and  In  a  little  while  heard 
screams,  from  the  top  of  the  embankment,  and 
when  be  ran  down  to  the  place,  he  found  the 
child  lying  in  the  middle  of  the  track  in  the 
situation  indicated,  and  that  the  body  was 
dragged  three  or  four  feet,  and  that  the 
child  "worked  himself  this  way  [Indicating]," 
and  was  not  quite  dead.  The  undertaker 
who  took  charge  of  the  remains,  and  a  phy- 
sician, testified  concerning  the  injury,  nei- 
ther of  whom  saw  the  child  before  death  re- 
sulted. The  physician  described  the  wound 
as  follows:  "I  found  a  bruised  strip  on  his 
body,  from  the  nipple  to  the  edge  of  the 
ribs,  on  the  left  side,  and  then  the  skin  was 
torn  entirely  through  into  the  intestines  and 
It  was  torn  3^  or  4  inches,  and  the  intes- 
tines were  protruding.  The  ribs  and  bruised 
points  were  where  something  bad  passed 
over  the  body.  Tou  could  lay  your  finger  in 
the  place."  He  testified,  further,  that  the 
skin  was  bruised  or  broken  across  the  chest; 
that  there  was  no  discernible  injury  to  the 
spinal  column,  and  that  the  skull  was  not 
crushed.  The  physician  gave  his  opinion, 
from  the  condition  of  the  body  as  he  saw  it, 
that  there  was  conscious  pain  for  a  period 
of  from  2  to  10  minutes,  and  that  it  was 
very  excruciating  pain,  more  severe  than  or- 
dinary, on  account  of  the  exposure  of  the  In- 
testines. The  testimony  of  the  undertaker 
was  substantially  the  same  with  respect  to 
the  condition  and  the  character  of  the  wounds 
on  the  body.  The  condition  described  Justi- 
fied the  inference  that  the  child  was  not 
run  over  by  the  wheels  of  the  car,  but  was 
struck,  knocked'  down,  and  dragged  a  dis- 
tance of  8  to  12  feet,  and  then  knocked 
against  a  hard  substance  with  sufficient  force 
to  lacerate  the  side  and  tear  ont  some  of  the 
intestines. 

[1,2]  It  is  insisted  that  this  testimony  is 
not  sufficient  to  show  conscious  suffering  so 
as  to  warrant  the  recovery  of  damages.  The 
burden  of  proof  was,  of  course,  upon  plain- 
tiff to  adduce  evidence  establishing  suffer- 
ing as  an  element  of  damages.  Otherwise  he 
was  not  entitled  to  recover  any  sum.  While 
the  proof  Is  meager  and  unsatisfactory,  we 
are  of  the  opinion  that  it  is  sufficient  to  war- 
rant the  recovery  of  some  amount.  The  phy- 
sician who  was  introduced  as  a  witness  saw 
the  body  of  the  child  Immediately  after  death 
ensued,  and  examined  it,  and  he  gave  his 
opinion  as  an  expert  that  death  did  not  en- 
sue Immediately,  but  that  there  was  con- 
scious suffering  for  a  period  of  at  least  two 
minutes  and  not  exceeding  ten  minutes.  The 
Jury  accepted  this  statement  of  the  witness 
as  the  truth,  and  we  cannot  say  that  it  is  so 
unreasonable  that  the  Jury  were  not  war- 
ranted in  accepting  It 

[3]  The  time  was  very  short,  but  the  evi- 
dence shows  that  the  suffering  was  excru- 


ciating, and  we  are  unable  to  saj  that  the 
award  of  damages  was  excessiT&  In  fact 
it  is  not  contended  that  the  verdict  was  ex- 
cessive if  there  was  any  proof  at  all  of  suf- 
fering for  an  appreciable  tlma  There  are 
two  decisions  which  sustain  the  amount  of 
the  recovery:  St  U,  I.  M.  &  S.  Ky.  Co.  ▼. 
Stamps,  84  Ark.  241,  104  S.  W.  U14:  St 
L.,  I.  M.  &  S.  Ry.  Co.  t.  Robertson,  103  Ark. 
361,  146  S.  W.  482. 

That  being'  the  only  question  presented  for 
review.  It  follows  that  no  grounds  are  shown 
for  disturbing  the  verdict 

Affirmed. 


FERGUSON  &  WHEBMJR  LANB,  LTIMBEB 
&  HANDLE  CO.  v.  GOOD. 

(Supreme  Court  of  Arkansaa.    March  30, 1914.) 

1.  COBFOSATIOHS  (§  679*)— Rboboanizatioh— 
lilABIUTT  OF  NSW  CORFOBATION. 

A  new  corporation,  organized  to  take  over 
the  assets  of  an  exiating  corporation,  is  liable 
for  the  obligations  of  the  old,  of  whica  the  uew 
corporation  is  merely  Qie  continoation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §;  2307,  2309,  2313-2318; 
Dec.  Dig.   S  579.*] 

2.  DAHAOES  (g  54*)— INJTJBIBS— Aoc. 

In  estimating  a  servant's  damages  in  an 
action  for  loss  of  an  eye,  the  jury  may  proper- 
ly consider  his  age,  and  also  the  bumiUaiion 
and  mental  anguish  that  must  necessarily  have 
been  experienced  by  the  personal  disfigure- 
ment 

[Ed.  Note.^For  other  cases,  see  Damages, 
Cent  Dig.  if  100,  266:   Dec  Dig.  g  54.*] 

S.  Dauaokb  (I  216*)— Pbbsonal  Injuries  — 

EaBNINQ      POWKB— LIIMINUTION— EVIDENCB. 

Where,  in  an  action  for  loss  of  a  servant's 
eye,  he  testified  that  he  never  had  any  trouble 
before  with  his  eyes,  but  that  by  the  accident 
he  lost  one  of  them,  and  the  other  pained  him 
and  became  sore  whenever  he  took  cold,  and 
became  inflamed  whenever  the  weather  was 
dry  and  dusty,  anch  evidence  was  sufficient  to 
warrant  the  submission  of  diminution  of  plain- 
tiffs earning  power  as  a  result  of  the  accident 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  548-555;  Dec.  Dig.  §  216.*] 

4.  Appeal  and  Ebbob  ({  1068*)  —  Instruc- 
tions—Damages— Peejumce. 

Where,  in  an  action  for  personal  injuries, 
the  verdict  returned  was  not  excessive,  defend- 
ant was  not  prejudiced  by  an  instruction  au- 
thorizing the  ]ury,  in  assessing  damages  for  the 
injury,  which  resulted  in  a  personal  disfigure- 
ment, to  consider  whether  plaintiff  was  married 
or  single. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-4228,  4230;  Dec 
Dig.  i  106a*] 

5.  Tbial  (g  129*)— ABomrKNT  OT  GotmsKL. 

Where  defendant's  attorney  in  argument 
referred  to  plaintiff's  failure  to  call  bis  attend- 
ing physiqian,  and  charged  that  plaintiff  was 
afraid  to  do  so  because  he  knew  the  physi- 
cian's testimony  would  be  unfavorable,  it  was 
proper  for  plaintiff's  attorney  in  reply  to  state 
that  the  physician  had  testified  on  a  former 
trial,  that  defendant  knew  what  his  testimony 
then  was,  and  could  have  called  him,  and  that 
plaintiff  did  not  call  him  because  he  did  not 
believe  the  physician's  testimony  would  aid  the 
jury  in  determining  the  extent  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  810;  Dec  Wg.  S  12».*] 
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0.  Tbiai,  (S  13S*)— Aboumkhi  ov  CounsKL— 

CnBING  £2bkob. 

Improper  argument  of  pjaintitrs  counsel, 
in  reply  to  a  statement  by  defendant's  attor- 
ney, that  the  case  bad  been  in  court  for  five 
years;  had  been  three  times  tried  and  twice 
appealed;  that  this  was  caused  by  the  fact  that 
defendant's  attorney,  by  motions,  goibblings, 
and  appeals,  had  prevented  plointiJIf  during  all 
that  time  from  securing  justice — was  cared  by 
an  instruction  directing  the  jury  to  disregard 
the  statement  for  all  purposes  and  give  It  no 
weight. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  316;    Dec.  Dig.  f  133.*] 

7.  Evidence  (f  558*)-^HT7oxii]rn0Ai.  Qtrss- 

TiONS— Dauaoeb. 

Hypothetical  questions  as  to  the  extent  of 
plaintitrs  injury,  predicated  on  the  facts  dis- 
closed by  the  testimoi^,  and  seeking  to  discov- 
er <Aly  damages  that  in  all  probabiBty  or  with 
reasonable  certainty  would  result  from  the  in- 
jury inflicted,  were  proper. 

[Ed.   Note.— For  other  cases,   see  Evidence, 
Gent  Dig.  ff  23e»-2374;    Dec.  Dig.  g  553.  •] 
8-  Damages  (|  132*)  — Excessivknebs- Peb- 

SOKAL  iNjnaiEB— Loss  or  Ete. 

Plaintiff,  while  working  in  defendant's  fac- 
tory, was  so  injured  that  he  lost  the  use  of  one 
eye  entirely,  and  the  other  was  sympathetically 
affected,  and  caused  him  much  pain  in  dry  and 
dasty  weather.  The  injury  was  permanent,  and 
five  years  had  elapsed  from  the  time  of  the  in- 
jury until  a  verdict  for  $3,500  was  rendered  at 
the  end  of  the  fourth  trial.  Beld,  that  the  ver- 
dict was  not  excessive. 

[Ed.  Note.— For  other  cMes,  see  Damages, 
Cent.  Dig.  U  872-386,  396;   Dec.  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 

Action  by  Herbert  Good  against  the  Fer- 
gnaon  &  Wheeler  Land,  Lumber  &  Handle 
Company.  Judgment  for  plaintUT,  and  de- 
fendant appeals.    Affirmed. 

See,  also,  153  S.  W.  1107. 

Basil  Baker  and  Horace  Sloan,  both  of 
Jonesboro,  for  appellant  Q.  B.  Oliver,  of 
Corning,  for  appellee. 

WOOD,  J.  This  Is  a  suit  by  appellee 
against  the  Western  Handle  Company  and 
against  appellant.  The  complaint  alleged 
that  the  Western  Handle  Company  was  en- 
gaged In  the  manufacture  of  handles;  that 
appellee  was  employed  to  wait  upon  Phillips, 
who  was  also  employed  by  the  Western  Han- 
dle Company  as  grinder;  that  it  was  the  du- 
ty of  appellee  to  wait  upon  Phillips  by  filling 
his  rack  with  unground  handles,  and  moving 
the  same  after  they  were  ground.  He  alleg- 
ed that  PhUlips  carelessly  permitted  a  han- 
dle to  slip  from  the  clutch,  and  carelessly  per- 
mitted the  nut  or  other  object  to  strike  the 
revolving  sanded  belt,  causing  the  sand  to  be 
knocked  from  the  belt,  and  that  the  sand  en- 
tered plaintiff's  eye  while  he  was  engaged  In 
his  work;  that  Uirougb  this  negligence  ap- 
pellee became  totally  blind  in  said  eye  and 
has  suffered  Intense  pain,  and  still  suffered 
Intense  pain  in  the  injured  eye,  and  that  by 
reason  of  the  condition  of  this  eye  the  sight 
of  the  other  eye  was  endangered,  to  his 
damage  in  the  sum  of  $5,000.     The  appel- 


lee set  up  that  the  appeUant  was  the  succes- 
sor to  the  Western  Handle  Company,  and 
had  assumed  to  pay  all  its  debts  and  lia- 
bilities. Including  the  liability  to  the  appellee; 
that  the  appellant  was  but  a  reorganization 
and  continuation  of  the  Western  Handle 
Company,  the  latter  company  having  been 
dissolved,  and  that  appellant  was  liable  to 
the  appellee  In  the  amount  of  the  damages 
claimed.  The  appellant  admitted  that  it  was 
the  successor  to  all  the  business  of  the  West- 
em  Handle  Company,  but  denied  all  the  ma- 
terial allegations  of  the  complaint  as  to  the 
Injury  of  the  appellee,  and  denied  any  as- 
sumption on  Its  part  of  the  debts  of  the  West- 
em  Handle  Company,  Including  the  alleged 
damages  to  appellee,  and  denied  that  there 
was  any  agreement  upon  Its  part  to  pay  any 
of  the  debts  or  liabilities  of  the  Western 
Handle  Company.  It  set  up  that  the  appel- 
lant was  a  new  and  distinct  corporation  from 
the  Western  Handle  Company,  not  composed 
of  the  same  stockholders,  nor  organized  with 
the  same  powers,  nor  for  the  same  purposes, 
and  therefore  was  not  liable  to  the  appellee 
for  his  alleged  claim.  The  appellant  also  set 
up  the  defenses  of  assumed  risk  and  contrib- 
utory negligence. 

On  a  former  appeal  of  this  case  to  this 
court  (see  153  S.  W.  1107),  in  an  opinion  ren- 
dered February  17,  1913,  we  held  that  there 
was  testimony  to  warrant  a  finding  "that  It 
was  intended  for  the  new  corporation  (appel- 
lant) to  take  the  property  of  the  old  (West- 
ern Handle  Company)  and  discharge  all  of 
the  latter's  obllgationa  The  Jury  could  have 
Inferred  as  much  from  the  testimony,  and 
the  court  erred  in  taking  that  question  from 
the  jury." 

On  the  former  appeal  we  also  held  that 
"there  was  enough  evidence  to  go  to  the  Jury 
oni  the  question  of  the  negligence  of  Phillips 
in  permitting  the  bolt  or  tap  to  come  In  con- 
talct  with  the  belt,  and  that  this  caused  the 
sand  to  fly  from  the  belt  In  sufficient  quan- 
tities to  Injure  plaintiff's  eye." 

[1]  The  court  submitted  the  issue  as  to 
whether  appellant  was  a  continuation  and  re- 
organization of  the  Western  Handle  Com- 
pany as  follows:  "If  you  find  from  a  pre- 
ponderance of  the  evidenced  that  the  defend- 
ant, Ferguson  &  Wheeler  Land,  Lumber  & 
Handle  Company  is  only  a  reorganization  or 
continuation  of  the  Western  Handle  Com- 
pany, then  you  are  instructed  that  the  Fer- 
guson &  Wheeler  Land,  Lumber  &  Handle 
Company  Is  liable  in  this  case.  If  the  West- 
em  Handle  Company  Is  liable."  Under  the 
doctrine  announced  In  our  former  opinion, 
this  instruction  was  free  from  prejudicial  er- 
ror, and  the  verdict  of  the  jury  Is  conclu- 
sive of  that  Issue. 

The  court  also  Instructed  the  Jury,  In  ef- 
fect, that  If  they  found  that  the  appellant 
assumed  to  pay  the  debts  and  liabilities  of 
the  Western  Handle  Company,  appellant 
would  be  liable  If  the  Western  Handle  Com- 
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pany  was  liable.  Tbe  appellant  here  doea 
not  challenge  the  sufficiency  of  the  evidence 
to  sustain  the  Terdlct  as  to  the  liability  of 
the  Western  Handle  Company,  and  no  excep- 
tions were  saved  to  the  giving  of  the  instruc- 
tion. 

The  court  also  submitted  to  the  jury  the 
question  as  to  whether  or  not  the  appellant 
had  expressly  agreed  to  pay  the  debts  of  the 
Western  Handle  Company,  and  also  as  to 
whether  or  not  appellant,  in  its  organization, 
had  assumed  the  liability  of  such  company 
to  the  appellee.  The  testimony  on  this  issue 
is  the  same  as  It  was  on  the  former  appeal, 
and  these  issues  were  properly  submitted  to 
tbe  Jury  to  determine,  and  are  concluded  by 
the  verdict  under  the  law  as  declared  by  the 
decision  on  the  former  appeal  which  is  the 
law  of  tbe  case. 

[2]  Appellant  next  contends  that  the  court 
erred  in  granting  appellee's  prayer  for  In- 
struction No.  9,  which  In  substance,  told  the 
Jury  that  if  they  found  for  the  appellee,  they 
should  assess  bis  damages  at  such  sum  as 
would  reasonably  compensate  him  for  the 
loss  of  time,  for  pain  and  suffering  that  he 
had  endured,  and  would  likely  endure,  for 
any  diminution  in  his  earning  power,  and 
for  the  disfigurement  of  his  person,  and  told 
tbe  jury  that,  in  determining  the  amount  to 
allow  on  account  of  the  dlsflgurement  of  his 
person,  they  should  take  into  consideration 
his  age,  tbe  extent  of  the  dlsflgurement,  and 
vgbetiier  or  not  he  was  married  or  single. 
The  specific  objections  to  tbe  instruction 
were:  "The  age  of  plaintiff  is  not  an  element 
of  damages,  whether  or  not  be  Is  married  or 
single  is  not  an  element  of  damages,  and  tbe 
evidence  does  not  disclose  any  diminution  of 
bis  earning  power."  Considering  here  only 
such  objections  as  were  made  at  tbe  trial, 
the  court  did  not  err  in  telling  the  jury  that 
In  considering  appellee's  damages  they  might 
take  into  consideration  bis  age  and  any  dim- 
inution in  earning  power.  Tbe  rule  is  cor- 
rectly stated  In  13  Cyc.  p.  142,  that  "in  esti- 
mating tbe  damages  tbe  jury  should  take  in- 
to consideratlou  the  age  and  condition  in  life 
of  the  party  Injured." 

"It  is  to  be  assomed,"  says  Mr.  Sutherland, 
"that  every  endowment,  function,  and  capaci- 
ty is  of  importance  in  the  life  of  every  man 
and  woman,  and  that  occasion  will  arise  for 
tbe  exercise  of  each  and  all  of  them.  And  to 
the  extent  to  which  any  function  Is  destroy- 
edj  or  its  discharge  rendered  painful  or  peril- 
ads,  by  the  wrongful  infliction  of  personal  in- 
jury is  the  party  complaining  entitled  to 
damages."  4  Sutherland  on  Damages,  p. 
3S94,  sec.  1241. 

Tbe  humiliatiOB  and  mental  anguish  that 
must  necessarily  be  experienced  by  personal 
disfigurement  resulting  from  tbe  loss  of  an 
ege  is  a  proper  element  for  the  consideration 
at  the  jury.  See  The  Oriflamme,  18  Fed. 
Gas.  812,  No.  10572,  8  Sawy.  397;  Hed- 
dles  V,  Chicago,  eta,  Ry.  Co.,  77  Wis.  228,  46 
N.  W.  116,  20  Am.  St.  Rep.  106.    In  tbe  last 


case  the  court  said:  "The  mortification  and 
anguish  of  mind  jwhich  he  has  suffered  and 
will  continue  to  suffer  by  reason  of  tb'e  mu- 
tilation of  his  body  and  tbe  fact  that  be  may 
become  an  object  of  curiosity  and  ridicule 
among  bis  fellows"  are  proper  elements  to 
consider.  The  law  aims  to  afford  full  re- 
dress for  personal  injuries,  and  certainly  it 
would  not  afford  redress  unless  all  the  ele- 
ments that  were  calculated  to  produce  an- 
guish in  cases  of  personal  dlsflgurement  were 
taken  into  consideration. 

[3, 4]  Appellee  testified  in  part  as  follows: 
"My  eye  is  out  now ;  I  never  had  any  trouble 
before  with  my  eyes;  it  hurts  me  whenever 
I  take  cold ;  It  gets  sore,  or  in  a  hot  weather 
dry  and  dusty;  my  eye  becomes  inflamed 
pretty  often,  not  in  tbe  winter,  but  in  tbe 
summer  time.  It  hurts  worse  when  it  is  hot 
and  dry  and  dusty."  This  testimony  was 
sufficient  to  warrant  tbe  court  in  submitting 
tbe  question  as  to  whether  or  not  there  bad 
been  "any  diminution  In  appellee's  earning 
power,"  and,  if  so,  to  consider  same  as  an 
element  of  his  damages.  Conceding  without 
deciding  that  it  was  improper  to  tell  the  Jury 
that  in  assessing  the  damages  for  personal 
disfigurement  they  should  consider  whether 
appellee  was  married  or  single,  this  instruct 
tlon,  in  this  particular,  was  not  calculated, 
under  tbe  circumstances,  to  mislead  and  prej- 
udice tbe  jury,  and  did  not  result  in  causing 
a  verdict  for  a  greater  sum  than  otherwise 
would  have  been  returned. 

[t]  Mr.  Baker,  attorney  for  defendant, 
stated  to  the  jury  that  plaintiff  bad  called 
experts  to  testify  to  tbe  nature  of  tbe  injury 
received  by  plaintiff,  but  had  failed  to  call 
Dr.  Simpson,  the  physician  who  treated  him 
at  tbe  time  be  was  injured,  that  Dr.  Simpson 
had  testified  before  in  tbe  case,  and  that 
plaintiff  had  failed  to  call  blm  because  be 
was  afraid  to  do  so  for  tbe  reason  that  if  be 
bad  called  him,  he  knew  that  bis  testimony 
would  be  against  blm  (tbe  plaintiff).  In  re- 
plying to  this  argument  of  Mr.  Baker,  Mr. 
Oliver,  tbe  attorney  for  plaintiff,  stated  to 
tbe  jury  that  it  was  true  that  Dr.  Simpson 
had  testified  at  the  former  trial,  and  that  his 
testimony  was  reduced  to  writing  and  was 
in  the  bill  of  exceptions  from  which  the  tes- 
timony of  Geo.  B.  Wheeler  was  read;  that 
Mr.  Baker  well  knew  what  Dr.  Simpson  had 
testified  to,  and  could  have  called  blm  him- 
self; that  plaintiff  did  not  call  him  because 
he  did  not  believe  that  bis  testimony  would 
in  any  way  aid  tbe  Jury  in  determining  tbe 
extent  of  the  injury."  This  argument  on 
the  part  of  tbe  attorney  for  tbe  appellee  was 
elicited  by  what  was  said  by  the  attorney 
for  the  appellant.  It  was  not  Improper,  but, 
if  so,  it  certainly  was  not  prejudicial. 

f8]  The  record  recites  that  "G.  B.  Oliver, 
attorney  for  the  plaintiff,  in  tbe  course  of 
bis  argument.  In  reply  to  a  statement  made 
by  Mr.  Basil  Baker,  attorney  for  tbe  defend- 
ant, to  tbe  effect  that  this  case  was  one  of  ex- 
treme importance  alike  to  both  sides,  for  the 
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reason  tbat  It  had  been  In  the  court  for  near- 
ly five  years,  bad  been  tried  three  times  be- 
fore, and  had  been  twice  appealed  to  the  Su- 
preme Court,  and  would  require  their  most 
careful  consideration,"  said:  "I  thought  that 
tuy  friend  Mr.  Baker  was  rather  boasting  of 
the  fact  that  this  case  had  been  In  court  for 
nearly  five  years.  It  Is  true  that  It  has  been 
in  the  court  for  nearly  five  years,  has  been 
tried  three  times  before,  and  had  been  ap- 
pealed twice  to  the  Supreme  Court,  but  that 
was  caused  by  the  attorney  for  the  defendant, 
who  has  by  motions,  qulbbllngs,  and  appeals 
prevented  the  plalntlfC  during  all  that  time 
from  securing  Justice."  This  argument  was 
Improper,  but  the  court  instructed  the  jury 
to  "whoUy  disregard  it  for  any  and  all  pur- 
poses, and  give  It  no  wdght  whatever  in  ar- 
riving at  their  verdict"  The  admonition  of 
the  court  was  sufficient  to  remove  any  preju- 
dicial effect  that  might  otherwise  have  re- 
suited  from  the  improper  argument.  More- 
over, as  already  stated,  the  appellant  does 
not  question  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  as  to  the  negligence  of 
the  Western  Handle  Company  and  Its  liabil- 
ity. The  only  effect  of  the  improper  argu- 
ment, but  for  the  admonition  of  the  court  not 
to  consider  it,  would  have  been  to  Increase  the 
amount  of  the  damages.  But  we  are  of  the 
opinion  that  a  verdict  for  $3,600  for  the  loss 
of  an  eye  and  the  resultant  physical  pain 
and  mental  anguish,  as  shown  by  the  testi- 
mony in  this  record,  is  not  excessive,  and  the 
same  should  not  be  reduced,  even  though  the 
court  improperly  instructed  the  Jury  as  to 
the  diminution  of  bis  earning  power,  in  the 
absence  of  evidence  thereof,  and  although 
there  might  have  been  improper  remarks  of 
counsel  for  appellee  In  the  argument 

[7]  The  appellant  contends  that  the  court 
erred  in  permitting  physldans  to  answer  liy- 
pothetlcal  questions  based  upon  the  testimony 
in  the  record  concerning  the  Injured  eye,  as 
to  what  would  likely  be  the  effect  of  such  in- 
jury upon  the  other  eye.  The  record  shows 
that  "these  questions  were  objected  to  by  the 
appellant  as  being  speculative."  The  hypo- 
thetical questions  were  predicated  upon  the 
facts  disclosed  by  the  testimony. 

[I]  In  the  case  of  Cross  v.  City  of  Syracuse, 
200  N.  Y.  393,  94  N.  E.  184,  21  Ann.  Cas.  324, 
it  was  held  that  "to  entitle  the  plaintiff  to 
recover  present  damages  for  apprehended  fu- 
ture consequences  there  must  be  such  a  de- 
gree of  probability  of  the  occurrence  as 
amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  injury."  The 
hypothetical  questions  propounded  to  the  ex- 
perts, as  shown  by  this  record,  and  the  an- 
swers thereto,  discover  only  damages  that  in 
all  probability,  or  with  reasonable  certainty, 
would  result  in  the  future  by  reason  of  the 
injury  inflicted.  Damages  that  may  be  rea- 
sonably anticipated,  and  such  as  are  the  nat- 
ural consequence  of  the  injury  received,  are 


proper  for  the  Jury  to  assess.  But,  aside 
from  this,  appellee  had  received  an  injury 
which  had  caused  him,  up  to  the  time  of  the 
last  trial,  a  great  deal  of  physical  pain,  and, 
on  account  of  his  personal  disfigurement,  had 
been  and  would  be  a  source  of  great  mental 
anguish,  and  the  Jury  could  have  found  that 
the  loss  of  his  eye  might  necessarily  lessen 
his  earning  ppwer.  The  Injury  was  perma- 
nent It  had  been  over  five  years  from  the 
time  of  the  Injury  until  the  verdict  was  ren- 
dered at  the  last  trial.  The  appellee  was  en- 
titled to  interest  at  the  rate  of  6  per  cent,  per 
annum  on  the  amount  of  the  damages  from 
the  date  of  the  injury  to  the  date  of  the  ver- 
dict, and  therefore,  when  all  the  circumstanc- 
es are  taken  into  consideration,  the  verdict 
was  clearly  not  excessive.  See  St  U,  I.  M. 
&  S.  K.  Co.  V.  Cleere,  76  Ark.  377,  88  S.  W. 
995. 

The  Judgment  is  therefore  correct,  and  it  Is' 
affirmed. 

SMITH,  J.,  not  participating. 


GARLAND  COUNTY   v.   ARKANSAS   COR- 
RUGATED METAL  CULVERT  CO. 
(Supreme  Court  of  Arkansas.    March  30, 1914.) 

1.  Highways  ({  95*)  —  Classificahoh  —  Im- 
pkovement. 

The  road  commissioner  is  authorized  by 
statute  to  lay  off  roads  into  sectioDs,  classify  ' 
them,  and  specify  bow  they  shall  be  worked, 
noting  the  character  and  amount  of  work  need- 
ed on  them,  and  all  else  necessary  to  make  them 
acceptable  highways. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  a  309-312;   Dec.  Dig.  {  95.*] 

2.  CotTNTiES     (S    113*)— Improvements— PtiB- 

CHASK  or  MATKBIAI. —  COONTY  COITBT  —  JU- 
BISDICTION. 

.  ,  Under  Kirby's  Dig.  »  7348-7351,  author- 
iring  the  county  court  to  Duy  necessary  mate- 
rial to  construct  and  repair  public  highways  be- 
ing improved  under  the  superintendence  of  the 
road  commissioner,  such  court  had  authority 
to  purchase,  on  the  credit  of  the  county,  a 
quantity  of'corragated  metal  culverts  to  be  so 
used. 

FEd.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  174-180;  Dec.  Dig.  g  113.*] 

3.  Counties  (§  2a4»)  — Indebtedness  — Sop- 
plies — Action — Question  ros  Jtjbt. 

In  an  action  against  a  county  for  a  quanti- 
ty of  corrugated  metal  culverts  purchased  for 
use  on  highways,  whether  the  culverts  sued  for 
had  been  received  and  used  by  the  county  and 
whether  they  had  been  paid  for  held  for  th«  • 
jury. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  S  363;    Dec.  Dig.  f  224.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   Calvin  T.  Cotham,  Judge. 

Action  by  the  Arkansas  Corrugated  Metal 
Culvert  Company  against  Garland  County. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  appellee  is  a  corporation  engaged  in 
the  business  of  manufacturing  corrugated 
metal  culverts  in  Littie  Rock,  Ark.    It  sold 
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to  Gftrland  coanty,  on  the  order  of  Its  then 
county  Judge,  O.  H.  Sumpter,  certain  metal 
culverts,  to  be  used  on  the  county  roads  in 
Garland  county,  between  August,  1907,  and 
June,  1908.  The  amount  charged  for  the 
culverts  was  $7,899.32.  On  the  1st  of  June, 
1908,  the  claim  was  presented  to  the  county 
court  of  Garland  county,  duly  verified,  cover- 
ing said  bill,  and  on  the  6tb  of  July,  1908, 
the  bill  was  examined  and  allowed  by  the 
coun^  court  and  ordered  paid. 

In  October,  1908,  O.  H.  Sumpter,  as  county 
judge,  upon  the  report  of  the  road  commis- 
sioner or  overseer  of  Garland  county  to  the 
effect  that  it  would  require  additional  metal 
culverts  to  complete  the  county  roads,  placed 
an  additional  order  for  metal  culverts  with 
the  appellee.  These  culverts  were  shipped 
on  the  2eth  of  October,  1908,  and  the  pur- 
,  chase  price  was  $1,353.28.  An  itemized  bill 
for  this  sum,  duly  verified,  was  presented  to 
the  connty  court  for  allowance,  and  same  was 
disallowed.  An  appeal  was  taken  by  the 
appellee  to  the  circuit  court  That  court, 
sitting  as  a  Jury  to  hear  the  cause,  allowed 
the  claim.  The  testimony  was  substantially 
as  follows:    . 

O.  H.  Sumpter,  who  was  the  county  Judge, 
testified  that  the  first  order  he  placed  with 
the  appellee  company  was  deficient  to  carry 
out  the  work  that  had  been  outlined  by  Mr. 
Hughes,  the  road  commissioner  at  that  time. 

'  The  first  supply  of  stufT  had  been  received 
before  the  last  order  was  given.  Hughes 
had  given  witness  a  statement  as  to  what 
was  necessary  to  complete  the  work  he  had 
outlined,  and  witness  had  placed  the  order 
with  appellee  for  enough  culverts  to  supply 
the  deficiency,  but,  whether  the  particular 
items  in  the  account  were  ordered  or  not, 
witness  had  no  recollection.  The  materials 
that  he  ordered  came  to  Garland  county, 
were  received,  and  piled  down  on  the  court- 
house grounds  while  he  was  still  county 
Judge,  only  a  short  time  before  the  expira- 
tion of  his  last  term.  They  were  all  received 
by  the  witness,  who  was  acting  for  the  coun- 
ty. Witness  had  no  personal  knowledge  of 
what  was  shipped,  except  from  what  he  saw 
on  the  courthouse  yard.  The  culverts  were 
accepted  by  the  county  by  being  deposited  on 
the  courthouse  grounds.  He  knew  nothing 
about  what  came,  except  what  Mr.  Hughes 

•  told  him.  He  took  possession  of  them  as 
county  Judge,  and  put  them  down  on  the 
ground.  Witness  did  not  remember  whether 
he  was  serving  as  county  Judge  on  the  26th 
day  of  October,  1908,  when  the  metal  cul- 
verts were  shipped,  but,  if  he  was  not  in 
office  at  that  time,  he  was  practically  act- 
ing as  Judge,  because  the  order  in  dispute 
was  given  by  the  witness  when  he  was  coun- 
ty Judge,  and  the  gentleman  who  was  serv- 
ing at  that  time  performed  his  duties  under 
the  directions  of  witness.  Hughes  was  the 
duly  elected  and  qualified  road  commissioner. 
A  witness  who  was  the  general  manager 
and  treasurer  of  the  appeUee  testified  that 


the  metal  culverts  for  which  the  appellee 
sued  had  been  shipped  to  Garland  county. 
He  stated  that  the  itemized  account  present- 
ed was  correct;  tliat  the  articles  were  ship- 
ped In  the  latter  part  of  October,  Just  prior 
to  Judge  Farmer  going  Into  office;.  The 
articles  in  controversy  wore  con/dgned  to 
Garland  county,  in  care  of  J.  J.  Sumpter. 
Appellee  bad  presented  a  former  bill  against 
Garland  county  for  metal  culverts,  amounting 
to  $7,899.32,  which  was  allowed  by  the  coun- 
ty court  on  the  18th  of  July,  1908,  and  wit- 
ness stated  that  no  part  of  the  bill  In  con- 
troversy here  was  included  in  the  former  al- 
lowance. The  last  shipment  (the  one  In 
suit)  was  made  after  the  company  had  set- 
tled with  the  county  on  the  former  bill  for 
$7,899.32. 

On  behalf  of  the  appelant,  Judge  Farmer, 
who  was  the  county  Judge  when  the  bill  was 
presented,  testified  that  a  day  or  two  after 
he  went  into  office  the  clerk  of  the  court 
handed  him  a  bill  and  told  witness  that  the 
culverts  were  there.  Witness  was  informed 
by  the  railroad  company  that  they  had  a  car 
load  of  culverts  or  more  down  there  consign- 
ed to  Garland  county,  in  care  of  John  J. 
Sumpter.  Witness  could  find  nothing  of 
record  in  regard  to  them,  and  he  refused  to 
receive  them.  In  the  absence  of  witness, 
they  were  dropped  off  on  the  courthouse 
grounds  at  the  back  of  the  courthouse. 
Witness  took  up  with  the  secretary  of  the 
appellee  the  account  which  had  been  allowed 
and  paid  by  the  county  in  July,  1908,  amount- 
ing to  near  $8,000.  This  account  bad  not 
been  itemized.  It  simply  stated  so  many 
feet  of  culvert  and  the  total  amount.  It  did 
not  Itemize  the  number  of  pieces  and  the 
sizes,  and  witness  had  been  Informed  by  the 
road  commissioner  that  the  commissioner  had 
used  some  or  i)erhaps  all  of  the  culverts. 
It  appeared  to  witness  that  the  last  ship- 
ment might  have  been  included  In  the  ac- 
count which  had  been  allowed  and  paid. 
He  called  on  claimant's  attorney  and  on 
Crane,  the  agent  through  whom  the  order 
was  placed,  to  furnish  him  with  copies  of 
the  bills  of  lading  from  the  railroad  com- 
pany, but  was  advised  that  the  information 
could  not  be  furnished;  that,  as  connty 
Judge,  witness  asked  for  that  evidence,  and 
they  never  did  bring  In  any  records  or  any 
other  evidence  showing  what  was  shipped, 
or  showing  that  the  county  had  received  the 
stuff  that  had  been  paid  for,  and,  as  county 
Judge,  he  refused  to  allow  the  claim. 

There  was  testimony  showing  that  the 
sum  of  $5,000  was  appropriated  for  the  year 
1906,  and  also  the  same  sum  for  the  year 
1907  for  road  purposes,  and  there  was  a  gen- 
eral appropriation  made  for  general  county 
purposes  that  had  been  overdrawn;  that  this 
appropriation  was  always  overdrawn. 

Jas.  B.  Hogue,  of  Hot  Springs,  for  appel- 
lant. 0.  Floyd  Huff,  of  Hot  Springs,  for 
appellee. 
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WOOD,  J.  (after  sUting  the  facts  as 
above).  [1]  The  statute  autborizes  the  road 
commissioner  to  "lay  off  roads  Into  aectlonsy 
and  to  classify  them,  specify  how  the  same 
shall  be  worked,  noting  the  character  and 
amount  of  work  needed  on  the  same,"  and 
"all  else  necessary  to  make  the  same  good 
and  acceptable  highways." 

The  county  conrt,  under  the  law,  has  the 
power  to  construct  and  repair  roads,  where 
money  Is  collected  and  appropriated  for  road 
purposes,  either  by  directing  the  road  com- 
missioner or  road  overseer  to  let  a  contract 
to  that  effect,  or  to  have  such  work  done  "by 
and  under  the  commissioner  of  public  roads, 
highways  and  bridges,"  without  reference  to 
contracts,  and  to  expand  the  road  funds  for 
that  purpose.  See  Klrby's  Dig.  c.  188,  i 
7288  et  seq.;  Act  273  of  Acts  of  1807. 

[2]  The  oonnty  court  lias  authority,  un- 
der the  provisions  of  the  above  chapter,  to 
buy  material  necessary  to  be  used  in  the 
opening,  construction,  and  repair  of  the  pub- 
lic highways  which  Is  being  done  under  the 
superintendence  of  the  road  commissioner. 
Klrby's  Digest,  H  7848-7861,  c.  1S9. 

[3]  It  was  a  question  of  fact,  under  the 
testimony,  as  to  whether  the  metal  culverts 
were  furnished  under  the  order  of  the  county 
court,  and  whether  the  same  had  been  receiv- 
ed and  used  by  the  county  for  the  purpose  of 
constructing  or  repairing  its  public  high- 
ways, and  also  as  to  whether  the  same  had 
been  paid  for.  There  is  ample  testimony  to 
sustain  the  finding  of  the  court  In  these 
particulars,  and  Its  Judgment,  baaed  upon 
8U(^  findings,  Is  correct. 

It  is  therefore  affirmed. 


IfATES  «t  aL  V.  WATKIMS. 

(Supreme  Court  of  Arkansas.    March  23, 1814.) 

1.  LiOGS  AND  Loaoaito  (|  2*)— Saxk  or  Land 

— REMOVAI.   or   TiMBEB— RKASONABUt   TlME. 

Where  a  bond  for  title  to  land  reserved 
the  timber  thereon,  and  reserved  "a  reasonable 
time  of  no  lees  duration  than  to  and  Including 
Janaat7  1,  1811,  to  cut  and  remove  the  same," 
the  grantors  had  at  least  until  that  date  to 
remove  the  timber,  and,  if  it  was  not  removed 
within  that  time  by  the  exercise  of  due  dili- 
gence to  remove  it,  they  would  still  have  a  rea- 
sonable time  thereafter  within  which  to  remove 
it,  taldng  into  consideration  the  quantity  of 
timber,  the  distance  of  the  haul,  and  all  other 
circumstances  affecting  the  time  of  removal. 

[Ed.   Note. — For  other   cases,  see  Ixigs   and 
Logging,  Cent  Dig.  §§  1-6;   Dec.  Dig.  f  2.»] 

2.  Logs  and  Loooino  (J  2»)— Sale  or  Tiu- 
BEB  Land — Rbmovai.  or  ItoiBEB— Actions 
— JtTBT  Question— CowsTBtJCTioif  of  Con- 

1BA0T. 

In  an  action  for  the  value  of  timber  sold 
by  defendants  from  land  which  thev  had  con- 
veyed by  bond  for  title  reserving  the  right  to 
cut  and  remove  the  timber  within  a  reasonable 
time,  evidence  keld  to  make  it  a  jury  question 
whether  a  reasonable  time  elapsed  within  which 
defendants  could  have  removed  the  timber  be- 


fore it  was  conveyed  to  plaintiff  by  the  grantee 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  $f  1-5;    I>ee.  Dig.  §  2.*] 

Appeal  from  Circuit  (}ourt,  Craighead 
County;   J.  F.  Oautney,  Judge. 

Action  by  Joe  Watklns  against  H.  M. 
Mayes  and  another,  as  copartners,  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

On  the  6th  of  November,  1812,  appellee  in- 
Btltnted  this  action  against  the  Pekin  Stave 
Company  to  recover  $600,  the  alleged  value 
of  certain  cottonwood  bolts  which  appellee 
claimed  belonged  to  him,  and  which  he  al- 
leged had  been  converted  by  the  Pekin  Stave 
Company,  to  his  damage  In  the  above  sum. 
The  Stave  Company  answered,  alleging  that 
it  had  no  knowledge  as  to  whether  or  not 
appellee  was  the  owner  of  the  bolta  It  set 
up  that  it  had  bought  the  bolts  from  Mayes  & 
Mayes,  and  averred  that  there  had  been  no 
settlement  for  the  same.  It  brought  into 
court  the  sum  of  $668.78,  which  it  averred 
was  the  value  of  the  bolts,  and  prayed  that 
Mayes  &  Mayes  be  made  parties  to  the  suit, 
that  they  be  required  to  answer,  and  that 
it  be  discharged,  which  was  done.  Mayes  & 
Mayes,  partners,  answered,  admitting  that 
their  firm  sold  the  cottonwood  bolts  to  the 
Pekin  Stave  Ciompany  at  the  sum  which  it 
offered  to  pay  into  court  They  denied  the 
allegations  of  the  appellee's  complaint,  and 
averred  title  in  themselves  to  the  bolts  In 
controversy.  The  answer  of  Mayes  &  Mayes 
was  filed  February  7,  1818. 

On  the  14th  day  of  August,  1808,  Altman  ft 
Grayson,  who  held  title  for  the  appellants, 
executed  a  bond  for  title  to  W.  E.  Ward  to 
the  northwest  quarter  of  section  20.  The 
bond  for  title  specified  that  the  title  to  the 
cottonwood  timber  on  the  land  "does  not  pass, 
and  the  makers  of  this  bond  reserve  a  rea- 
sonable time  of  no  less  duration  than  to  and 
including  the  1st  day  of  January,  1811,  to 
cut  and  remove  the  same."  On  the  18th  day 
of  July,  1811,  Altman  &  Grayson  executed  a 
warranty  deed  to  Ward,  and  in  the  deed 
they  referred  to  the  bond  for  title  above  men- 
tioned, and  expressly  made  the  same  a  part 
of  the  conveyance.  On  the  17th  day  of  July,  ' 
1812,  Ward  conveyed  the  timber  on  the  land 
above  mentioned  to  appellee. 

Ward  testified  that,  when  he  beg^n  negotia- 
tions with  Watklns  about  the  sale  of  the  tim- 
ber, he  was  informed  that  appellants  were 
claiming  the  cottonwood,  and  he  and  Watklns 
went  to  see  the  Mayes  about  the  claim.  At 
that  time  the  Mayes  and  their  employes  were 
cutting  timber  off  of  the  land.  The  witness 
had  notified  the  employes  not  to  cut  the  tim- 
ber. Watklns  knew  three  or  four  days  be- 
fore witness  sold  him  the  timber  that  the 
Mayes  were  claiming  the  timber.  Mayes  told 
witness  that.  If  he  (witness)  would  have  Wat- 
klns to  give  him  (Mayes)  $60,  he  (Mayes) 
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would  not  cut  any  more  timber.  Witness  and 
WatUns  went  to  see  Altman  &  Grayson,  from 
whom  witness  bad  purchased  the  land,  and 
they  used  language  to  this  effect:  "Joe 
[meaning  appellee],  buy  that  timber  from  Mr. 
Ward;  they  hare  no  claim  to  It;  their  time 
is  out"  Witness  then  went  ahead  and  sold 
Watklns  the  timber. 

Witness  stated  on  cross-examination  that 
none  of  the  timber  In  controversy  was  cut 
until  after  the  sale  to  Watklns.  Mayes  & 
Mayes  put  their  employ^  who  were  get- 
ting out  the  timber  in  there  after  witness 
had  sold  the  timber  to  Watklns.  Mayes  said 
at  the  time  witness  and  Watklns  interviewed 
him  that  he  did  not  think  he  had  had  suffi- 
cient time  to  get  the  timber  out ;  but  at  that 
time  the  ^ayes  had  had  three  years.  When 
witness  went  np  there,  nearly  all  the  ash, 
hickory,  and  oak  was  removed  from  the  land, 
and  the  cottonwood  was  stlU  standing,  and 
Mayes  told  witness  and  Watklns  that  the 
reason  they  had  not  removed  the  cottonwood 
was  because  they  had  no  market  for  It  The 
testimony  of  the  witness  showed  that  there 
was  good  weather  for  removing  the  timber 
in  June  and  July,  1911. 

The  appellee  testified,  corroborating  the 
testimony  of  witness  Ward  as  to  the  con- 
versation had  with  Mayes  before  Ward  sold 
the  timber  to  appellee.  Appellee  stated  that 
Mayes  "claimed  that  under  certain  conditions 
of  seasons  or  no  market  he  had  not  been  able 
to  move  it,  but  that  he  still  had  a  right  to  do 
80."  Appellee  further  stated  as  follows :  "I 
think  he  agreed  his  time  was  out,  and  we 
went  out  of  the  office."  Appellee  further  tes- 
tified that:  "Along  about  the  middle  of  Sep- 
tember, 1911,  the  ground  began  to  get  good, 
and  until  about  the  25th  of  November  there 
were  good  seasons  for  hauling.  If  the  Mayes 
had  used  the  same  force  that  year  that  they 
had  used  the  last  year,  they  could  have  re- 
moved the  timber  in  2  or  3  weeks  at  the 
outside.  There  were  2\i  or  3  months  of  good 
logging  weather  In  the  fall  of  1911.  There 
had  not  been  any  cottonwood  timber  cut  in 
section  29  for  years.  In  fact  the  cottonwood 
timber  had  never  been  cut  off  of  the  tract  of 
land  in  controversy.  The  appellants  com- 
menced cutting  it  some  time  about  the  mid- 
dle of  August" 

There  was  other  testimony  on  behalf  of 
the  appellee  tending  to  show  that  the  weather 
was  dry  from  September  to  December,  1911. 
One  witness  testified  that  they  logged  in 
Poinsett  county  at  L'Anguille,  a  pretty  low 
country.  They  started  in  May,  1911,  and  cut 
in  June,  July,  and  August,  and  then  logged 
on  up  until  the  weather  run  them  out,  which 
was  in  December.  The  territory  mentioned 
was  about  22  miles  from  the  land  and  tim- 
ber in  controversy. 

The  testimony  of  appellants  tended  to 
prove  that  they  had  made  every  reasonable 
effort  to  remove  the  cottonwood  timber  in 


controversy  without  unnecessary  delay.  The 
testimony  tended  to  show  that  the  roads  were 
bad,  that  there  were  wide  sloogjis  on  the 
section  in  controversy  that  were  pecnllariy 
subject  to  overflow  conditions,  and  that  their 
men  could  not  have  worked  in  the  removal 
of  timber  on  the  land  in  controversy  exceed- 
ing a  few  weeks  in  any  season  from  the 
time  that  appellants  sold  the  land  to  Ward 
until  the  latter  sold  the  timber  to  appellee. 

The  court  instructed  the  Jury  that:  "Ap- 
pellants had  a  reasonable  time  within  which 
to  remove  the  timber  from  and  after  the  14th 
day  of  August,  1909,  and  that  the  least  period 
of  time  that  conld  have  been  considered 
reasonable  was,  as  stipulated  in  the  contract 
until  the  Ist  day  of  January,  1911;  that,  if 
due  diligence  and  care  had  been  used  by  the 
owners  of  the  timber  for  the  removal  up  to 
and  including  the  1st  day  of  January,  1911, 
and  same  was  not  removed  by  that  time, 
that  the  owners  of  the  timber  would  still 
have  a  reasonable  time  from  that  date  with- 
in which  to  remove  the  timber;  and  that,  in 
considering  what  would  be  a  reasonable 
time,  the  Jury  should  take  into  consideration 
the  quantity  of  timber  to  be  removed,  the 
distance  it  was  necessary  to  haul  it  the  kind 
of  roads  over  which  it  would  have  to  be 
hauled,  the  condition  of  the  land  as  to  being 
wet  or  dry,  and  all  other  facts  and  circum- 
stances affecting  the  removal  of  the  timber 
from  the  land." 

The  Jury  returned  a  verdict  in  favor  of 
the  appellee,  and  Judgment  was  rendered  in 
his  favor  for  the  sum  of  $429,  the  amount 
which  the  parties  agreed  was  the  sum  due 
for  the  bolts.  The  appellant  filed  his  motion 
for  a  new  trial,  setting  up  generally  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence.  The  motion  was  overruled,  and  this 
appeal  has  been  duly  prosecuted. 

Basil  Baker,  of  Jonesboro,  for  appellants. 
Hawthorne  &  Hawthorne,  of  Jonesboro,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  law  as  declared  by  the  trial 
court  was  in  accord  with  the  doctrine  an- 
nounced by  this  court  in  Llston  v.  Chapman, 

77  Ark.  118,  91  S.  W.  27;    HaU  v.  Wellman, 

78  Ark.  413,  94  S.  W.  43;  Garden  City  Stave 
Co.  V.  Sims,  84  Ark.  603,  106  S.  W.  959; 
Fletcher  v.  Lyon,  93  Ark.  11,  123  S.  W.  801; 
and  Earl  v.  Harris,  99  Ark.  113,  137  S.  W. 
806. 

[2]  There  was  evidence  to  support  the  ver- 
dict It  was  a  question  for  the  Jury  to  de- 
termine, under  the  evidence,  whether  or  not 
a  reasonable  time  had  elapsed  within  which 
appellants  could  have  removed  the  timber 
before  same  was  conveyed  by  Ward  to  ap- 
pellee. We  have  set  forth  facts  sufficient 
to  show  that  it  was  a  Jury  question. 

The  Judgment  is  therefore  affirmed. 
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BRINKI.BY  LAND  &  IMPROVEMENT  CO. 

T.  MUMMEIi. 
(Sapreme  Coort  of  Arkansaa.   March  80, 1914.) 
Agsicdxtitkb   (i  15*)  —  Labobeb's   lazy  — 

QUESnOSS  TOB  JUBT. 

In  an  action  hj  an  employ^  of  defendant's 
tenants  to  enforce  a  laborer's  lien  on  the  ten- 
ants' crop,  evidence  held  to  require  submission 
to  tlie  jnry  of  the  question  whether  the  land- 
lord's account  for  rents  and  supplies  furnished 
the  tenants  was  sufficient  to  absorb  the  price 
of  the  crop  without  leaving  sufficient  to  pay 
plaintiif. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Gent  Dig.  SI  4^-49;   Dec  Dig.  {  15.*1 

Appeal  from  Circuit  Conrt,  Lonoke  County; 
Eugene  Lankford,  Judge. 

Action  by  Charles  Mummel  against  tbe 
Brinkley  Land  &  Improvement  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals   Affirmed. 

The  appellee  sued  the  appellant,  Brinkley 
Land  &  Improvement  Company,  for  the  sum 
of  1195,  alleged  to  be  dne  him  for  labor  per- 
formed la  producing  a  crop  of  rice  on  appel- 
lant's land.  Appellee  alleged  that  he  was 
oitltled  to  a  laborer's  lien  on  the  rice  crop 
produced  by  him  for  the  amount  of  bis  claim, 
and  set  up  that  the  rice  was  then  In  the  pos- 
session of  the  Lonoke  Rice  Milling  Company 
as  the  agent  of  the  appellant,  and  he  prayed 
to  have  the  crop  seized  under  the  provisions 
of  chapter  101  of  Elrby's  Digest 

Appellant's  alleged  defense  was  that  it 
bad  rented  the  land  upon  which  the  crop  in 
controversy  was  grown  to  Palmer  and  Gus- 
tafson,  and  that  these  tenants  were  indebt- 
ed to  appellant  for  rents  and  supplies  In  a 
sum  in  excess  of  the  value  of  the  rice  crop. 
The  undisputed  testimony  shows  that  appel- 
lee worked  on  appellant's  land  in  producing 
the  crop  In  controversy,  and  the  price  of  his 
latwr  was  eqnal  to  the  sum  which  he  claims, 
and  that  he  had  not  been  paid.  The  undis- 
puted evidence  showed  that  the  land  had 
been  leased  by  appellant  for  the  year  1911  to 
Palmer  and  Qustafson. 

The  proof  on  behalf  of  the  appellant  tend- 
ed to  show  that  it  had  furnished  to  its  ten- 
ants money  for  supplies,  etc.,  which  exceed- 
ed the  price  of  the  rice  crop,  and  left  aroel- 
lant'a  tenants  indebted  to  it  in  the  sum  of 
11,033.72.  The  proof  tended  to  show  that  ap- 
pellant advanced  to  its  tenants  something 
ever  $5,000,  and  that  the  price  of  the  crop 
waa  $3,633.37. 

On  the  other  hand,  the  testimony  on  be- 
half of  the  appellee  tended  to  prove  that 
appellant  did  not  advance  to  its  tenants  an 
amount  of  money  in  exdess  of  the  value  of 
the  rice  crop,  but  that  a  considerable  sum 
of  money  which  was  advanced  to  the  tenants 
of  appellant  to  make  the  crop  was  advanced 
by  one  Donnelly  individually.  One  of  the 
tenants  testified  that  Donnelly  advanced  per- 


sonally over  12,000.  The  same  witness  tes- 
tified that  the  Brinkley  Land  &  Improve- 
ment Company  was  to  furnish  |600.  When 
the  settlement  was  made  and  each  of  the  ten- 
ants executed  their  notes  to  appellant  for 
the  balance  due,  Donnelly,  who  wad  manager 
of  the  company,  told  witness  that  he  would 
take  care  of  Mummel's  account  Donnelly 
was  the  largest  shareholder  in  the  appellant; 
company,  owning  about  three-fourths  of  the 
company's  business.  There  was  further  tes- 
timony that,  when  the  crop  was  harvested,  it 
was  turned  over  to  Donnelly ;  that  the  ten- 
ants made  a  written  assignment  to  him  just 
before  the  crop  was  hhrvested  in  considera- 
tion of  the  advances  that  he  had  made  to 
the  tenants.  According  to  this  witness,  there 
was  enough  of  the  rice  crop  to  have  paid 
the  advancement  made  by  appellant,  and  to 
have  paid  appellee.  He  said  the  crop  came 
to  a  little  over  $4,000,  and  Donnelly  advanced 
personally  over  ^,000.  The  amount  was  ad- 
vanced by  Mr.  Donnelly  himself,  because  he 
told  witness  so.  Witness  understood  that 
the  furnishing  was  to  come  from  Donnelly 
penonaliy. 

Donnelly  was  a  witness,  and  he  did  not 
deny  that  the  assignment  was  made  to  him, 
but  said  that  it  was  taken  for  the  benefit  of 
the  Brinkley  Land  &  Improvement  Compa- 
ny. The  testimony  of  Donnelly  was  to  the 
effect  that  aU  the  money  advanced  was  the 
money  of  the  appellant,  and  that  he  furnish- 
ed the  money  to  the  appellant,  and  that  it 
In  turn  furnished  it  to  its  tenants  to  make 
the  crop. 

The  appellant  asked  the  court  to  Instruct 
the  Jnry,  under  the  testimony,  to  return  a 
verdict  in  its  favor.  The  court  refused  to 
grant  appellant's  prayer,  but,  on  the  con- 
trary, submitted  the  issues  to  the  Jury  under 
instructions,  to  which  appellant  duly  ex- 
cepted. 

Trimble  &  Trimble,  of  Lonoke,  and  O.  Otis 
Bogle,  of  Brinkley,  for  appellant  Geo.  M. 
Chapllne,  of  Lonoke,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  sole  contention  of  appellant  here  is  that 
the  undisputed  evidence  shows  that  the 
amount  of  appellant's  account  with  Its  ten- 
ants for  the  year  1911  for  rents  and  supplies 
exceeded  in  value  the  rice  crop  produced  on 
the  land.  But  we  are  of  the  opinion  that  it 
was  a  question  for  the  Jury,  under  the  evi- 
dence, as  to  whether  or  not  appellant's  ac- 
count for  rents  and  supplies  was  sufficient  to 
absorb  the  price  of  the  crop  produced  with- 
out leaving  sufficient  to  pay  appellee.  The 
conrt  properly  submitted  this  issue  to  the 
Jury,  and  there  is  sufficient  evidence  to  sus- 
tain their  verdict 

The  Judgment  is  therefore  affirmed. 
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MOTT  et  aL  v.  CAUSEY. 

(Supreme  Court  of  Arkansas.     March  30, 
1914.) 

1.  Affkai.  aud  Erbob  (J  1009*)  —  Rbvucw  — 
Decree.  - 

A  decree  of  the  chancellor,  based  on  con- 
flicting evidence,  will  be  affirmed,  where  the  ap- 
pellate court  is  unable  to  determine  that  the 
evidence  preponderates  In  defendant's  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3870-^78;  Dec.  Dig.  { 
1009.'] 

2.  Evidence   (S  423»)— JPabol   Evidence— To 
Vary  Written  instrument. 

Plaintiff  sold  land  which  was  already  leased 
for  five  years;  the  contract  providing  that  the 
buyer  should  assume  the  lease,  and  that  plain- 
tifE  should  assign  to  him  the  rent  notes.  Plain- 
tiff assigned  the  lease  by  written  indorsement 
on  the  back,  and  also  indorsed  the  rent  notes  in 
blank.  Held,  that  parol  evidence  was  admissi- 
ble as  between  the  parties  to  show  that  plain- 
tiff's indorsement  was  only  to  pass  title,  and 
that  no  liability  as  guarantor  was  implied. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1857-1965;  Dec  Dig.  i  423.»] 

Appeal  from  Chicot  Chancery  Court; 
Zacharlah  T.  Wood,  Chancellor. 

Suit  by  A.  R.  Clausey  against  Marshall 
Mott  and  another,  who  cross-complained. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

J.  C.  Oilllson,  of  Lake  Village,  for  appel- 
lants. N.  B.  Scott,  of  Lake  Village,  for  ap- 
pellee. 

McCDLLOCH,  C.  3.  The  plaintiff.  A,  R. 
Causey,  sold  and  conveyed  certain  lands  in 
Chicot  county,  Ark.,  to  appellants,  Marshall 
Mott  and  Lee  Hunter,  part  of  the  purchase 
price  being  evidenced  by  promissory  notes, 
and  this  Is  an  action  Instituted  to  recover 
the  amount  of  the  notes,  and  to  oiforce  the 
vendor's  Uen  on  the  lands. 

Defendants  answered,  alleging  that,  at  the 
time  of  their  purchase,  there  was  an  out- 
standing lease  on  the  lands  for  a  term  of 
years  to  one  Russell ;  that  plaintiff  and  Rus- 
sell had  entered  into  a  contract  for  the 
fraudulent  purpose  of  inducing  defendants 
to  purchase  said  lands;  and  that  the  plain- 
tiff bad  falsely  aud  fraudulently  represented 
to  the  defendants  that  the  lessee,  Russell, 
was  a  responsible  man,  and  that  the  annual 
rental  price  of  $300  would  be  promptly  paid, 
whereas  Russell  had  abandoned  the  contract, 
and  the  lands  bad  become  vacant  The  an- 
swer is  made  a  cross-complaint,  and  the 
prayer  thereof  is  that  the  amount  of  the  un- 
paid rent  notes  executed  by  Russell  and  In- 
dorsed by  plaintiff  to  defendant  Mott  should 
be  credited  on  the  notes  given  for  the  bal- 
ance of  the  purchase  price  of  the  land. 

[1]  There  was  a  trial  of  the  cause  upon 
that  Issue,  and  the  chancellor  found  in  favor 
of  the  plaintiff.  We  are  unable  to  say  that 
the  testimony  preponderates  In  favor  of  the 
defendants ;  therefore  It  Is  our  duty  to  sus- 
tain the  finding  of  the  chancellor. 


[2]  It  Is  insisted,  however,  that  plaintiff  la 
liable  as  Indorser  of  the  Russell  rent  notes, 
and  that  the  defendants  are  entltied  to  set 
off  the  amounts  against  the  notes  due  plain- 
tiff. 

The  contract  between  plaintiff  and  Russell 
was  executed  in  October,  1909,  and  plaintiff 
thereby  leased  the  lands  to  Russell  for  a 
term  of  five  years,  beginning  January  1, 
1910,  for  an  annual  rental  of  $300.  Russell 
was,  according  to  the  terms  of  the  contract, 
to  make  necessary  repairs,  and  was  given 
the  privilege  of  using  timber  for  such  pur- 
poses. On  October  20,  1910,  plaintiff  entered 
Into  a  written  contract  with  defendant  Mott 
for  the  sale  of  the  lands,  and  it  was  stipu- 
lated in  the  contract  that  "buyer  assumes- 
lease'  now  on  hand,  which  the  seller,  A.  R, 
Causey,  assigns  to  him,  5  notes  $300.00 
each."  On  the  same  date  plaintiff  assigned 
to  Mott  the  rent  contract  with  Russell,  by 
written  Indorsement  on  the  back  thereof; 
and  also  Indorsed  the  rent  notes  In  blank, 
and  delivered  them  to  Mott  Mott  subse- 
quently assigned  his  interest  in  the  purchase 
to  his  codefendant,  Lee  Hunter,  and  plaintiff 
executed,  the  deed  pursuant  to  the  terms  of 
the  written  contract 

It  is  contended  that  plaintiff  Is  liable  on 
the  notes  as  indorser,  and  that  parol  testi- 
mony Is  not  admissible  to  show  that  the  in- 
dorsement was  Intended  merely  for  the  pur- 
pose of  passing  title  to  the  notes.  The  case 
In  that  respect  is  ruled  by  former  decisions 
of  this  court  Johnston  v.  Schnabaum,  86 
Ark.  82,  109  S.  W.  1163,  17  L.  R.  A,  (N.  S.) 
838,  15  Ann.  Caa  876;  First  National  Bank 
V.  Reinman,  93  Ark.  376,  125  S.  W.  443,  28 
L.  R.  A.  (N.  S.)  530. 

Ownership  of  the  notes  passed  to  appel- 
lee Mott  by  operation  of  the  terms  of  the 
contract,  whereby  the  purchaser  agreed  to 
accept  the  notes  and  assume  the  lease.  The 
assignment  of  the  notes  was,  according  to 
the  evidence,  made  for  the  sole  purpose  of 
passing  the  title  to  the  noteSj  pursuant  to  the 
terms  of  the  contract  No  rule  of  evidence 
was  violated  in  proving  by  parol  that  the 
written  indorsement  on  the  notes  was  made 
for  that  purpose  alone. 

In  the  case  of  Johnston  t.  Schnabaum, 
supra,  we  said:  "While  the  law  implies, 
from  an  unrestricted  indorsement,  a  contract 
to  guarantee  payment  of  negotiable  paper, 
still  the  fact  may  be  shown  that  the  purpose 
of  the  assignment  was  merely  for  collection, 
and  not  for  a  sale  of  the  instrument;  and, 
when  this  Is  shown,. no  liability  as  guarantor 
of  payment  is  implied." 

In  First  National  Bank  v.  Reinman,  supra, 
we  held  that  (quoting  from  the  syllabus): 
"Parol  evidence  is  admissible,  as  between  an 
Indorser  and  Indorsee  of  a  note,  to  show  that 
the  Indorsement  was  made  merely  for  the 
purpose  of  transferring  tiUe  to  the  indorsee, 
who  was  the  real  owner  of  the  note,   and 
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wlthoat  any  intention  on  tlie  Indoraer'a  part 
to  become  liable  for  Us  payment" 

The  chancellor  was  therefore  correct  In 
refusing  to  declare  liability  on  the  part  of 
plalntUT  as  indorser  of  the  notes,  and  in  de- 
creeing a  lien  on  the  land  for  the  amount 
of  the  purchase  money  notea 

Affirmed. 


CAPITOI/  FOOD  CO.  v.  MODB  &  CLAY- 
TON. 

(Supreme  Court  of  Arkansas.    March  23, 1914.) 

1.  Evidence  (J  442*)  —  Pabol  Evidknck  — 
Vabting  Contbact. 

An  order  for  the  purchase  of  goods,  which 
provided  that  the  amount  of  goods  shipped 
should  be  $1,000,  and  the  "amount  of  free 
goods  shipped  to  pay  freight,  S270,"  and  that 
verbal  or  special  agreements  affecting  the  pay- 
ment of  the  bill  as  stated  herein  should  not  be 
allowed,  was  complete  in  its  terms,  and  could 
not  be  varied  by  parol  evidence  that  the  sell- 
er's salesman  agreed  to  return  and  work  up 
the  trade,  etc. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fg  1953-1956;    Dec.  Dig.  f  442.*] 

2.  Saum  ({  201*)— Deuvibt. 

DeUveiy  of  goods  sold  to  the  carrier  pur- 
suant to  the  contract  of  sale  is  a  delivery  to  the 
purchaser   so  as   to   pass  title. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  ii  EQ8-M1;   Dec.  Dig.  %  201.*] 

3.  COKTBAOTS  (j  237*)— Altebation— OoNsfo- 

XRAlnON. 

Ordinarily  there  must  be  a  new  considera- 
tion for  the  alteration  of  a  contract,  unless 
there  are  mutual  undertakings  which  may  form 
the  consideration  for  the  alteration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1119-1122;   Dec.  Dig.  f  237.*] 

4.  SALXS  (J  89^)— MODinCATION  OF  CONTBACT 

— Considebation. 

Where  the  purchasers  of  stock  medicine 
refused  to  accept  the  goods,  unless  the  seller 
would  deliver  free  goods  sufficient  to  enable 
the  purchaser  to  make  a  profit  of  25  per  cent. 
and  also  help  to  work  up  a  trade,  claiming  that 
that  vas  contemplated  by  the  contract  of  sale, 
an  agreement  by  the  seller  to  ship  free  goods 
to  mske  the  purchaser's  profit  25  per  cent  was 
supported  by  a  sufficient  consideration,  being 
in  the  nature  of  a  compromise. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {I  251,  252,  259;   Dec  Dig.  i  89.*] 

6.  Sales  (§  85*)— Contbaot— Construction. 

A  mere  statement  by  the  seller,  in  response 
to  the  purchaser's  request,  that  additional  free 
goods  to  make  a  25  per  cent,  profit  be  furnish- 
ed, and  a  man  be  sent  to  the  purchaser's  ter- 
ritory to  work  up  a  trade,  to  the  effect  that  the 
additional  free  goods  would  be  sent,  followed 
by  &  request,  'Ticcept  shipment.  Writing  V. 
to  call  upon  you" — was  not  an  agreement  to 
famish  a  salesman  to  work  up  the  trade  for  the 
purchaser. 

[Ed.  Note.— For  other  cases,  sec  Sales,  Cent. 
IKg.  Si  236-238;   Dec.  Dig.  {  85.*] 

Q.    CONTKAOTS  (I  176*)— JCBY  QTJBSTION. 

Wbere^  in  an  action  to  recover  the  balance 
dne  under  a  contract  of  sale,  the  contract  was 
not  ambiguous,  it  was  error  to  submit  the  con- 
■traction  of  the  contract  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig,  H  767-770,  917,  956,  979,  1041, 
1097,  ISM;  Dec  Dig.  |  176.*] 


Appeal  from  Ctrcuit  Court,  Faulkner  Coun- 
ty; Eugene  Lankford,  Judge. 

Action  by  the  Capitol  Food  Company 
against  Mode  &  Clayton.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Beversed 
and  remanded  for  new  triah 

The  original  order  was  as  follows:  "The 
Capitol  Food  Company,  Tiffin,  Ohio,  Decem- 
ber 16,  1910.  GenUemen:  Please  ship  by 
freight  the  herein  specified  amount  of  goods, 
which  we  agree  to  pay  for  when  dne  (f.  o.  b. 
Tiffin,  Ohio)  to  Mode  &  Clayton,  CoDway, 
Arkansas.  Pay  no  money  to  agents  without 
written  order;  four  months,  less  five  per 
cent  for  cash  In  ten  days.  No  goods  on 
commission.  Amount  of  goods  shipped,  $1,- 
000.00.  Amount  of  free  goods  shipped  to  pay 
freight,  1270.00.  Verbal  or  specUl  agree- 
ments in  any  way  affecting  the  payment  of 
this  bill,  as  stated  herein,  are  not  to  be  al- 
lowed; no  goods  to  be  returned  without  a 
written  agreement  from  our  office.  Advertis- 
ing matter  to  be  shipped  with  this  shipment, 
having  dealer's  name  and  business  printed 
on  each  book.  It  is  hereby  agreed  by  the 
undersigned  dealer  that  this  order  Is  not 
subject  to  countermand,  and  the  nonaccept- 
ance  or  return  of  this  shipment,  shall  not 
release  said  dealer  from  payment  in  full.  It 
is  also  agreed  that  this  bill  becomes  due  up- 
on insolvency,  suit  begun  by  other  creditors, 
refusal  to  accept  the  goods,  or  upon  the  sale 
of  business,  or  change  of  location ;  and  that 
any  special  agreement  to  be  valid  must  ap- 
pear on  the  front  of  the  original  order,  sent 
to  us.  Agreements  written  only  on  the  deal- 
er's duplicate,  will  not  be  allowed.  [Dealer 
sign  here.]  Mode  4  Clayton.  E.  H.  Vann, 
Salesman." 

Written  with  lead  pencil  on  margin  of  said 
order :  "All  goods  exchanged  at  any  time  for 
other  goods  and  free  goods  of  any  kind  for 
freight,  B.  H.  Vann." 

P.  H.  Prince,  of  Conway,  for  appellant 
Locklar  &  O'Daniel  and  C.  E.  Condray,  all 
of  little  Rock,  for  appellees. 

McCULLOCH,  0.  J.  Plaintiff,  the  Capitol 
Food  Company,  was  engaged  in  the  business 
of  manufacturing  and  selling  stock  remedies 
at  Tiffin,  Ohio,  and  through  its  traveling 
salesman  sold  a  bill  of  goods,  upon  written 
order,  to  defendants  Mode  &  Clayton,  mer- 
chants at  Conway,  Ark.,  and  this  is  an  action 
instituted  to  recover  the  sum  of  $866.68  al- 
leged to  be  due  as  balance  on  the  account 

The  goods  were  duly  shipped  to  defend- 
ants as  per  the  written  order  and  accepted 
by  the  latter  after  some  further  correspond- 
ence between  the  parties;  but  the  defend- 
ants allege  in  their  answer  that  the  goods 
were  sold  on  condition  that  plaintiff's  travel- 
ing salesman,  one  Vann,  "agreed  to  return 
after  the  holidays,  work  the  trade,  and 
secure  orders  for  acceptance  by  defendants. 
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and  to  come  back  and  work  the  trade  as 
often  as  defendants  needed  him,  or  send  a 
man  to  do  this  work  at  any  time  defendant 
requested,  until  all  of  said  goods  were  sold," 
but  that  said  Vann  "did  not  return  after  the 
holidays  to  work  the  trade  as  agreed,  nor 
did  plaintiff  send  any  other  salesman,"  and 
that  "plaintiff  did  not  send  E.  H.  Vann  or 
any  other  salesman  to  work  the  trade  and 
secure  orders  as  agreed,  and  in  this  respect 
failed  entirely  to  comply  with  its  part  of  the 
agreement,  though  defendants  were  ready 
and  anxious  at  all  times  to  comply  with 
their  part  of  the  agreement  In  every  particu- 
lar." They  further  allege  that  they  sold 
part  of  the  goods  and  paid  the  amount,  less 
commissions,  to  plaintiff,  and  shipped  the  re- 
mainder of  the  goods  back;  but  that  plain- 
tiff refused  to  accept  same.  The  trial  of  the 
case  before  a  jury  resulted  in  a  verdict  in 
favor  of  defendants,  and  the  plaintiff  has 
prosecuted  an  appeaL 

According  to  the  evidence  adduced,  plain- 
tiff's agent,  Vann,  visited  defendants  at  their 
place  of  business  In  Conway  and  secured 
an  order  for  goods  aggregating  In  price  the 
sum  of  $1,000.  The  contract  was  signed  by 
defendants  and  by  Vann,  the  salesman,  and 
purported  to  cover  the  entire  contract  be- 
tween the  parties.  It  stipulated  that  there 
should  be  an  "amount  of  free  goods  shipped 
to  pay  freight,  $270";  that  verbal  or  special 
agreements  In  any  way  affecting  the  payment 
of  the  bin  should  not  be  allowed;  that  the 
order  should  not  be  subject  to  countermand; 
and  "that  any  special  agreement  to  be  viflld 
must  appear  on  the  front  of  the  original 
order."    The  order  was  dated  December  16, 

1910,  and  the  goods  were  shipped  out  by 
plaintiff  on  December  27, 1910,  reaching  Con- 
way In  due  course  of  transportation.  De- 
fendants claimed  tliat  Vann  had  verbally 
agreed  that  the  "free  goods"  to  be  sent  under 
the  order  should  amount  to  sufflcient  to  make 
a  profit  of  25  per  cent,  and  also  that  he 
would  come  back  after  the  holidays  and  help 
defendants  "work"  the  trade.  Before  the 
goods  reached  Conway,  they  discovered  that 
the  amount  of  free  goods  specified  in  the 
order  was  not  sufficient  to  cover  the  freight 
and  25  per  cent  profit,  and  they  addressed 
a  letter  to  plaintiff,  calling  the  latter's  at- 
tention to  said  verbal  agreement,  and  asking 
the  question  whether  plaintiff  was  "willing 
to  make  good  the  extra,  amount  of  'free 
goods'  and  the  other  conditions  specified 
above."  Plaintiff  replied  to  this  letter  under 
date  of  January  5th,  which  letter  was  not 
satisfactory  to  defendants,  and  on  January  14, 

1911,  which  was  after  the  goods  had  reached 
Conway,  but  before  they  had  been  taken 
from  the  possession  of  the  carrier  by  defend- 
ants, the  latter  addressed  the  following  let- 
ter to  plaintiff :  "Gentlemen:  Your  favor  of 
the  5th  inst  is  rather  indefinite,  and  we 
want  a  spedflc  promise  that  yon  will  allow 
us  enough  free  goods  and  discount  to  make 
us  25  per  cent  profit  on  the  line  U  we  are 


to  accept  the  goods  and  also  tliat  you  will 
send  a  man  here  as  often  as  we  want  one 
to  help  us  work  the  trade.  Better  wire  ns 
on  receipt  of  this  as  there  is  liable  to  be 
charges  accumulating  on  the  shipment  and 
as  Mr.  Vann  has  not  kept  his  promise  as  to 
when  he  would  be  back  here  and  to  how 
much  free  goods  he  had  figured  out  in  the 
order  that  he  had  prepared  for  us  to  sign, 
we  will  not  accept  the  shipment  unless  you 
promise  definitely  that  you  will  make  the 
goods  show  us  a  profit  of  not  less  than  25 
per  cent  after  filling  the  orders  he  gave  us 
with  the  free  goods  he  gave  the  customers 
and  paying  the  freight  Yours  truly."  That 
letter  was  received  by  plaintiff  on  January 
16th,  and  on  the  same  day  the  plaintiff  re- 
plied by  telegraph  as  follows:  "Mode  & 
Clayton:  Will  ship  additional  free  goods  to 
make  up  25  per  cent  profit  Accept  ship- 
ment Writing  Vann  to  call  upon  you.  Kind- 
ly mall  us  copy  of  contract  (Signed]  The 
Capitol  Food  Company."  That  telegram  was 
followed  by  a  letter  written  on  the  same  day 
as  follows:  "Your  valued  favor  of  the  14th 
Inst.,  came  duly  to  hand  and  contents  care- 
fully noted.  We  will  say  that  we  are  wir- 
ing you  this  morning  advising  you  that  we 
are  perfectly  willing  to  ship  you  goods,  as 
you  desire  to  make  up  your  profits  of  twenty- 
five  per  cent  We  are  going  to  kindly  ask 
that  you  accept  the  shipment,  so  as  to  be 
able  to  take  care  of  the  orders,  which  Mr. 
Vann  turned  in  to  you.  Now  gentlemen,  we 
are  going  to  kindly  ask  that  you  mail  us  a 
duplicate  of  the  contract  which  you  had 
with  Mr.  Vann,  and  assure  you,  ttiat  we 
are  perfectly  willing  to  carry  out  the  same. 
We  are  perfectly  willing  to  carry  out  your 
signed  contract,  and  would  be  pleased  to 
have  you  mail  us  a  duplicate.  And  you 
will  advise  us  what  goods  you  desire  us  to 
ship,  to  make  up  twenty-five  per  cent,  profit" 
Upon  receipt  of  the  telegram,  defendants  ac- 
cepted the  goods  from  the  carrier. 

Plaintiff  objected  to  the  Introduction  of 
any  testimony  concerning  the  oral  agree- 
ments alleged  to  have  been  made  by  Vann. 
Exceptioqs  were  saved  to  the  rulings  of. 
the  court  in  admitting  the  evidence,  and  er- 
ror is  assigned  in  the  court's  rulings. 

[1]  The  written  contract  was  complete  in 
itself,  and  its  terms  could  not  be  varied  by 
parol  testimony.  Lower  v.  Hickman,  80  Ark. 
505,  97  S.  W.  681 ;  Zearlng  v.  Crawford,  etc., 
102  Ark.  575,  145  S.  W.  226;  Ford  v.  Fix, 
164  S.  W.  726. 

[2]  Delivery  of  the  goods  to  the  carrier, 
pursuant  to  the  terms  of  the  contract  con- 
stituted a  delivery  to  the  vendees  and  pass- 
ed the  title  to  them.  Main  v.  Jarrett  sa 
Ark.  426,  104  S.  W.  168,  119  Am.  St  Rep. 
144.  The  contract  was,  therefore,  executed 
to  that  extent 

The  written  correspondence  between  the- 
parties  constituted  an  additional  agreement, 
and  it  Is  contended  that  there  was  no  con- 
sideration for  that  agreement:   the  contract. 
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being  tben  completely  executed  by  the  plain- 
tiff. 

[3]  It  la  ordinarily  tme  that  tbere  must  be 
a  new  consideration  for  the  alteration  of  a 
contract,  unless  there  are  mutual  undertak- 
ings which  may  form  a  consideration  for 
the  change.    Feldman  v.  Fox,  164  S.  W.  766. 

[4]  Bnt  In  this  case,  when  the  correspond- 
ence took  place  which  operated  as  a  modifica- 
tion or  alteratjpn  of  the  contract,  the  defend- 
ants had  not  accepted  the  goods  from  the 
carrier,  and  were  refusing  to  do  so,  contend- 
ing that  they  were  within  their  rights,  and, 
in  order  to  Induce  them  to  alter  their  posi- 
tion, the  plaintiff  agreed,  to  some  extent,  to 
the  condition  stated  In  the  letter  of  defend- 
ants. This,  we  think,  constituted  a  sufficient 
consideration,  for  It  was  In  the  nature  of  a 
compromise  of  the  controversy  between  the 
parties.  According  to  the  modified  contract, 
as  evidenced  by  the  letters,  the  plaintiff 
agreed  to  "ship  additional  goods  to  make  up 
25  per  cent  profit,"  and  it  appears,  from 
the  uncontradicted  evidence,  that  the  plain- 
tiff complied  with  its  promise. 

[S]  The  remainder  of  the  telegram  did  not 
contain  any  additional  promise.  The  remain- 
ing language  of  the  telegram  amounted  only 
to  a  request  to  accept  the  shipment,  and  the 
statement  that  the  plaintiff  was  writing  to 
their  agent,  Vann,  to  call  upon  them.  Defend- 
ants had  no  right  to  construe  that  language 
into  an  agreement  on  the  part  of  the  plain- 
tiff to  furnish  a  salesman  "to  work  the  trade 
and  secure  orders."  The  letter  of  defend- 
ants made  a  certain  specific  demand  upon 
plaintiff,  and  the  latter,  in  its  telegram,  stat- 
ed what  it  undertook  to  do,  and  the  evidence 
does  not  show  any  failure  on  the  part  of  the 
plaintiff  to  perform  its  undertaking. 

[8]  The  contract,  as  evidenced  by  the  let- 
ters and  telegram,  was  not  ambiguous,  and 
it  was  the  duty  of  the  court  to  construe  the 
contract  evidenced  by  those  writings.  In- 
stead of  doing  so,  the  court  submitted  that 
issue  to  the  Jury  upon  the  following  Instruc- 
tion :  "It  is  contended  by  the  defendants  in 
this  case  that  there  was  a  different  agree- 
ment than  that  in  the  order  or  contract  they 
have.  Because  they  claim  to  have  Informed 
the  company  about  this  different  contract 
they  bad  with  the  agent  Now  that  agree- 
ment with  the  agent  Is  not  binding  upon  the 
company,  unless  ratified  by  it  But,  if  the 
company  afterwards  ratified  that  agreement 
by  letter  or  telegram,  then  they  would  be 
bound  by  it.  It  is  a  question  of  fact  for 
yon  to  decide  whether  that  different  contract 
or  agreement  was  made,  and,  if  made,  wheth- 
er it  was  ratified  by  the  company,  through 
letters  and  telegrams  you  have  Just  beard 
read.  If  not  ratified  by  the  company,  it 
makes  no  difference  whether  made  or  not 
These  two  questions  will  have  to  be  settled 
by  yon.  If  tlie  agent  and  Mode  &  Clayton 
did  make  this  agreement,  and  if  it  was 
ratified  by  the  company.    If  the  agreement 


was  made  and  was  ratified  by  the  company, 
the  plaintiff  cannot  recover  in  this  suit,  if 
not  made,  or,  if  not  ratified,  then  the  plain- 
tiff can  recover  in  this  case." 

There  was  no  question  of  ratification  in 
the  case.  The  contract,  as  before  stated,  be- 
ing complete  and  In  writing,  Its  terms  could 
not  be  varied  by  parol  testimony  showing 
other  provisions  agreed  to  by  the  agent.  The 
subsequent  change  in  the  contract,  as  evi- 
denced by  the  letter  and  telegram,  was,  as 
we  have  already  stated,  valid  and  binding 
upon  the  parties,  but  the  evidence  shows  that 
plaintiff  has  complied  with  its  contract  and 
the  court  was  in  error  in  submitting  that 
question  to  the  Jury. 

For  the  error  in  admitting  testimony  con- 
cerning the  oral  agreement,  and,  for  giving 
the  instruction  quoted  above,  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

It  is  so  ordered. 


DEAN  et  aL  v.  MOOEB  et  al. 

(Supreme  Court  of  Arkansas.     March  30, 
1914.) 

1.  Municipal  Cobpobations  (f  292*)— Stbket 
Impbovement  —  Petition  —  Nabbowino 
Stbeets. 

As  regards  validity  of  proceedings  for  im- 
provement of  streets  in  an  Improvement  district, 
it  is  immaterial  whether  the  clause  in  a  peti- 
tion*for  the  improvement^  asking  that  the  "width 
of  the  streets  be  diminished  to  lessen  the  ex- 
pense," was  put  there  before  or  after  the  j)eti- 
tion  was  signed,  or  whether  the  council  nar- 
rowed the  streets,  the  petition  not  being  condi- 
tioned on  the  narrowing  of  the  streets,  and  the 
clause,  therefore,  being  surplusage;  the  matter 
of  fixing  the  width  of  the  streets  being  a  mat- 
ter entirely  separate  from  that  of  their  improve- 
ment, and  wholly  within  the  power  of  the  coun- 
cil. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  768-772;  Dec.  Dig. 
{  292.*] 

2.  Municipal  Cobpobations  (1 459*)— Stbebt 
Impbovements— Impbovkmbnt  Distbicts— 
Limit  of  Cost. 

Kirby's  Dig.  §  5683,  limiting  the  cost  of  a 
local  improvement  to  20  per  cent,  of  the  value 
of  the  real  estate  in  the  improvement  district,  is 
not  violated  where,  by  reason  of  contributions 
by  the  city  and  county,  the  cost  to  the  district 
does  not  exceed  such  limit 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1101;  Dec.  Dig.  t 
459.*] 

3.  Municipal  Cobpobations  (§  489*)— Stbbet 

IMPBOVEMENTS— IHPBOVEMKHT       DIBTBICTS— 

Limit  of  Cost — Intebebt. 

Acts  1913,  p.  527,  amending  Kirby's  Dig.  i 
06S3,  so  that  interest  on  money  borrowed  shall 
not  be  computed  as  part  of  the  cost  of  a  local 
improvement  as  regards  the  limiting  of  the  cost 
of  an  improvement  to  20  ^r  cent  of  the  value 
of  the  real  estate  in  the  improvement  district 
is  not  retroactive,  so  as  to  apply  to  an  improve- 
ment already  petitioned  for. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1101;    Dec.  Dig.  | 

459.*1 
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4.  Mttnicipai.     Gobfobationb     (I     292*)— 

StbKKT     IlCPBOTEMKRT — IlfFBOVKMXMT     DlB- 

TBicT — Petition— SioNATUBES. 

It  is  imaterial  that  two  of  the  signatares, 
on  a  petition  for  a  local  ImproTement  by  prop- 
erty owners  in  an  improvement  district,  are 
nnautliorized;  the  other  signers  constituting 
the  required  majority  in  value  of  the  property 
owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  ft  76S-772;  Dec.  Dig. 
{  292.*] 
6.  MumoiPAL  CoKPOBATioNS  (|  292*)— Stbeet 

IMFBOVEUKNT  —  IlfPBOVEMKNT        DISTRICT  — 
COUPENSATINO  PbOUOTEB. 

Though  Acts  1913,  p.  627,  as  to  local  im- 
provemento,  ia  not  retroactive,  so  that  its  pro- 
vision, for  compensating  persons  doing  prelimi- 
nary work  in  the  organization  of  an  improve- 
ment district,  does  not  apply  to  a  district  pre- 
viously organized,  execution  of  a  note  to  the  pro- 
moter for  circulating  a  ^tition  does  not  inval- 
idate the  other  proceeding  towards  making  an 
improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  76S-772;  Dec  Dig. 
t  292.*1 

Appeal  from  Chancery  Court,  Pulaski  Coun- 
ty; Jno.  E.  Martlneau,  Chancellor. 

Suit  by  6.  A.  A.  Dean  and  others  against 
J.  M.  Moore  and  others  for  ioj  unction.  From 
a  decree  dismissing  the  complaint,  complain- 
ants appeal.    Affirmed. 

Morris  M.  &  Louis  M.  Cotan  and  J.  A. 
Comer,  all  of  Little  Rock,  for  appellanta 
J.  W.  &  J.  W.  House,  Jr.,  of  Little  Rock, 
for  appellees. 

McCULLOCH,  O.  J.  Appellees  constitute 
the  board  of  improvement  of  a  district  formed 
In  the  city  of  Little  Rock  for  the  purpose  of 
paving  portions  of  certain  streets  In  a  given 
territory;  and  appellants,  who  are  owners  of 
proi)erty  affected  by  the  Improvement,  in- 
stituted this  action  to  restrain  further  pro- 
ceedings. 

The  district  was  formed  by  an  ordinance  of 
the  city  council  passed  April  17,  1911,  pur- 
suant to  a  petition  of  10  owners  of  real  prop- 
erty situated  within  the  territory  to  be  af- 
fected; and  thereafter,  within  the  time  pre- 
scribed by  statute,  a  petition,  purporting  to 
be  signed  by  a  majority  in  value  of  the  own- 
ers of  the  real  property  In  the  district,  was 
presented  to  the  city  council,  praying  that 
the  improvement  be  made  The  <dty  coun- 
cil appointed  the  board,  and  they  pro- 
ceeded to  form  plans  to  make  the  con- 
templated improvement.  This  suit  involves 
an  attack  upon  the  validity  of  the  proceed- 
ings, and  the  purpose  of  it  is  to  restrain  the 
board  from  taking  any  further  steps  looking 
to  letting  the  contract  for  constructing  the 
improvement  or  levying  assessments. 

The  first  point  of  attack  is  that,  after  the 
I>etltlon  was  signed  by  property  owners,  a 
material  alteration  therein  was  made,  which 
rendered  the  petition  void.  The  streets  to 
be  improved  were  36  feet  in  width,  and  the 
petition,  as  presented,  contained  a  clause  ask- 
ing that  "the  width  of  the  streets  be  dimin- 


ished to  lessen  the  expense."  It  Is  charged 
that  those  words  were  incorporated  in  the 
petition  after  it  was  signed.  The  city  council 
passed  an  ordinance  narrowing  the  street 
from  36  to  30  feet  in  width,  but  that  evoked 
considerable  opposition  among  the  property 
owners,  and  another  ordinance  was  later 
passed  repealing  it  and  restoring  the  street 
to  its  former  width.  It  is  contended  that 
that  ordinance  had  not  been  published,  and 
that  it  is  therefore  inoperatlye.  But  from 
the  condition  of  the  record  presented  here, 
we  must  support  the  finding  of  the  diancel- 
lor  that  the  ordinance  was  duly  passed  and 
published.  The  materiality  of  that  question, 
however,  will  be  discussed  later. 

[1]  There  is  a  conflict  in  the  testimony  as 
to  whether  or  not  the  clause  above  quoted 
with  reference  to  narrowing  the  street  was 
in  the  petition  at  the  time  it  was  signed  by 
the  property  owners.  The  chancellor  ap- 
parently found  against  appellants  on  that 
issue,  but  the  view  we  take  of  the  case  I'en- 
ders  it  unnecessary  for  us  to  determine 
whether  or  not  that  finding  is  against  the 
preponderance  of  the  evidence.  The  matter 
of  fixing  the  width  of  the  street  was  one 
which  addressed  Itself  to  the  city  council, 
entirely  apart  from  the  question  of  making 
the  improvement  It  had  no  proper  place  In 
the  petition  for  the  improvement,  as  the  stat- 
ute prescribes  what  the  contents  of  the  peti- 
tion shall  be.  That  request  must  therefore 
be  treated  as  surplusage  in  the  petition.  It 
might  have  been,  separately  made  as  an  ex- 
pression of  the  wishes  of  the  property  own- 
ers, and  for  that  purpose  could  be  treated  as 
a  separate  and  distinct  request  But  its  pres- 
ence there  did  not  affect  the  validity  of  the 
petition,  even  if  it  was  Inserted  after  the 
petition  was  signed,  for  it  did  not  amount  to 
a  material  alteration.  If  the  request  for  nar- 
rowing the  street  had  been  embodied  in  the 
petition  as  a  condition  upon  which  the  prop- 
erty owners  based  their  consent,  then  the 
question  would  arise  whether  the  improve- 
ment could  be  made  unless  that  condition 
was  complied  with.  But  it  ia  not  stated  in 
the  petition  as  a  condition,  and  Is  a  bare 
request  of  the  property  owners,  and  their 
consent  is  expressed  regardless  of  the  result 
of  their  request  Besides,  appellants  are  not 
complaining  that  they  made  this  request,  and 
that  it  was  not  complied  with.  The  basis  of 
their  complaint  is  that  they  did  not  make  the 
request  at  all.  Therefore  it  cannot  be  said, 
in  any  view  of  the  case,  that  their  rights 
have  been  affected.  If  the  dty  council,  in 
the  exercise  of  its  power  over  the  streets, 
saw  fit  to  narrow  the  street,  it  necessarily 
resulted  in  the  lessening  of  the  cost  of  the 
Improvement  On  the  other  hand,  it  the  re- 
quest is  not  complied  with,  and  the  width  of 
the  street  is  not  diminished,  appellants  are 
not  injured,  for  that  la  what  they  are  striving 
for. 
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Even  If  the  ordinance  repealing  the  former 
ordinance  narrowing  the  street  had  not  been 
pabllshed,  It  la  stiU  within  the  power  of  the 
cit7  conncll  to  pass  another  ordinance  on 
that  subject  In  no  view  of  the  case,  how- 
ever, does  that  affect  the  validity  of  the  pro- 
ceedlnga 

[2]  It  is  next  contended  that  the  board  of 
Improvement  is  abont  to  make  contracts  for 
constructing  the  improvement  at  a  cost  large- 
ly In  excess  of  20  per  cent  of  the  value  of 
the  proiwrty  In  the  district,  as  anthorlzed  by 
statute.  That  contention  Is  not  sustained  by 
the  record.  The  proof  shows  that  the  amount 
of  the  contract  price.  Including  Interest  on 
bonds,  after  deducting  the  amounts  to  be 
contributed  by  the  city  and  county  towards 
the  improvement,  will  not  exceed  20  per  cent 
of  the  assessed  valuation  of  the  property,  and 
Is  therefore  not  in  conflict  with  the  statute, 
which  limits  the  cost  of  improvement  to  "20 
per  centum  of  the  value  of  the  real  property 
In  such  district  as  shown  by  the  last  county 
asseesment"  Klrby's  Digest,  |  5683.  The 
proof  warrants  the  conclusion  that  the  prom- 
ised contributions  from  the  dty  and  county 
will  be  made,  so  that  the  cost  to  the  dis- 
trict; of  matclng  the  Improvement  will  not 
exceed  the  statutory  limit,  nor  amount  to  an 
abortive  attempt  to  make  the  improvement 
without  having  sufficient  funds.  McDonnell 
V.  Improvement  District,  87  Ark.  334,  133  S. 
W.  1126. 

[1]  The  statute  is  amended  by  Act  No.  125 
of  the  Greneral  Assembly  of  1913,  so  that  in- 
terest on  money  borrowed  shall  not  be  com- 
puted as  a  part  of  the  cost  of  Improvement 
as  far  as  relates  to  the  limit  of  20  per  centum. 
But  the  new  statute,  at  least  so  far  as  it 
respects  this  limitation,  Is  not  retroactive, 
and  does  not  apply  to  an  Improvement  which 
the  property  owners  have  already  petitioned 
for.  To  give  it  tiiat  effect  will  be  to  impose 
an  additional  burden  upon  the  property  own- 
ers without  first  obtaining  their  consent  as 
required  by  the  Constitution.  But,  as  before 
stated,  the  proof  is  sufficient  to  warrant  the 
finding  of  the  chancellor  that  the  cost  of  the 
Improvement  does  not  exceed  the  limit  fixed 
by  the  statute 

[4]  It  is  also  contended  that  two  of  the 
sl^atures  on  the  petition  were  unauthorized. 
It  appears,  however,  that  If  the  property  rep- 
resented by  those  signatures  is  eliminated 
from  the  petition,  it  still  embraces  a  major- 
ity in  value  of  the  owners  of  the  property. 

[I]  Another  point  made  in  the  brief  is  that 
the  petitioners  have  wrongfully  executed  a 
note  for  the  sum  of  $100  to  the  party  who 
circulated  the  petition.  Appellee  seeks  to 
Justify  this  under  the  act  of  1913,  which 
authorizes  the  board  of  Improvement  to  "pay 
a  reasonable  compensation  to  the  persons  who 
have  done  necessary  preliminary  work  in 
the  organization  thereof."  As  before  stated, 
the  act  of  1913  is  not  retroactive  and  does 
not  authorize  payment  to  the  promoter  of  a 


district  organized  prior  to  the  passage  of  tk» 
act  However,  that  does  not  affect  tlie  valid- 
ity of  the  other  proceedings  towards  making 
the  improvouent,  and  the  complaint  does  not 
contain  any  prayer  for  relief  against  that  ex- 
penditure. 

We  do  not  find  in  the  record  any  grounds 
for  restraining  the  proceedings,  and  the  chan- 
cellor was  therefore  correct  In  dismissing 
the  complaint  for  want  of  equity.  Decree 
affirmed. 

SMITH,  J.,  not  participating. 


HALONB  V.  COLLINS. 
(Supreme  Court  of  Arkansas.    March  80, 1014.) 

1.  Replbvin  (J  TO*)— BrBDKN  of  Proof. 

Where  a  bayer  came  lawfully  into  posses- 
sion of  personalty  under  the  contract  of  sale,  the 
seller,  suing  in  replevin,  bad  the  burden  of 
proving  that  the  buyer's  right  of  possession  had 
ceased. 

[Sid.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |{  280-284 ;   Dec  Dig.  f  70.»f 

2.  Affeai.  and  Ebbob  (|  994*)— Qubbhors  OF 
Faci>— Cbboibiutt  of  WiTiraSSES. 

The  jury  in  the  trial  court  are  the  judges 
of  the  credibility  of  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3901-3906;  Dec.  Dig.  { 
»94.*] 

3.  SaMM   (g  479*)— CORTBAOW— BVIDKKOB. 

Evidence  held  to  support  a  finding  that 
plaintiff  sold  to  defendant  mules  on  the  under- 
standing that  the  title  should  be  retained  un- 
til the  price  was  paid,  and  that  until  that  time 
the  mules  should  be  used  only  for  farming  pur- 
poses. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dw.  Si  1418-1432,  1434-1438;  DecHoig.  { 
479.*]  .  -e     . 

4.  Salks  (1 479*)— Rights  of  Skixeb— Right 
10  Retaks. 

Bividenoe  hM  to  support  a  finding  that  a 
buyer  liad  no  intention  to  pay  for  the  chattels, 
so  that  the  seller,  retaining  the  title  until  the 
price  was  paid,  could  retake  them. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
DiV  n  1418-1432,  1434r-1438;  Dec  Dig.  i 
479.*] 

6.  Afpbai.  and  Ebbob   (|  1001*)— Vebdiciv- 

conclubiveness. 

A  verdict  sustained  by  substantial  evidence 
and  rendered  under  proper  instructions  win  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Apjieal  and 
Error,  Cent  Dig.  Si  3922,  3928-3934;  Dec 
Dig.  i  1001.*] 

6.  APFEAIi  AND  Ebb<^    ({  1073*)— Habuless 

Ebbob— Ebbobs  in  Jttdomsnt. 

Where  in  replevin  plaintiff  rave  bond  to  ob- 
tain possession  and  defendant  filed  a  cross-bond 
and  retained  possession,  a  judgment  for  plaintiff 
for  the  possession  of  the  chattels  in  controversy 
was  not  prejudicial  to  defendant  for  failidg  to 
contain  an  alternative  provision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4240-4247;  Dec  Dig.  S 
1073.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Eugene  Lankford,  Judge. 

Action  by  G.  C.  Collins  against  Sam  Ma- 
lone.  From  a  judgmrait  for  plaintiff,  defend- 
ant appeals.    Affirmed. 


*roT  other  cam  i««  same  tople  and  Motion  NUUBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  IndsSM 
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O.  C.  CplUna  brought  snit  In  r^leviii 
against  Sam  Malone  to  recover  two  mules, 
valued,  In  the  aggregate,  at  $250.  The  de- 
fendant denied  that  the  plaintiff  had  a  right 
of  possession  of  the  property.  O.  C.  Collins, 
the  plaintiff,  testified:  "The  defendant,  Sam 
Malone,  was  a  tenant  on  my  place  and  pur- 
chased from  me  the  mules  In  controversy  for 
the  purpose  of  cultivating  his  crop.  He  first 
agreed  to  i>ay  me  $126  each  for  the  mules, 
and  they  were  worth  $250  at  that  time.  A 
few  days  later  he  came  back  and  told  me  that 
some  one  had  told  him  that  the  mules  were 
not  worth  more  than  $100,  and  I  told  him 
that,  Inasmuch  as  I  bad  sold  them  to  him  to 
cultivate  his  crop,  I  would  let  him  have  them 
for  $100  each.  It  was  agreed  between  us 
that  the  title  to  the  mules  should  remain  in 
me  until  they  were  paid  for.  He  was  to  pay 
for  them  at  the  end  of  that  crop  year,  if  pos- 
sible, but  I  told  him  that.  If  necessary,  I 
would  wait  on  him  for  a  part  of  it  another 
year.  I  sold  him  the  mules  for  the  purpose 
of  using  them  on  my  farm  and  cultivating 
his  crop,  and  told  the  defendant  that  I  had 
had  trouble  with  some  negroes  last  year  in 
regard  to  some  mules  I  had  sold  to  them,  be- 
cause they  wanted  to  haul  ties  with  them.  I 
said  to  the  defendant:  'I  do  not  propose  to 
furnish  you  a  pair  of  mules  to  haul  ties 
and  logs  with,  but  I  will  let  you  have  the 
mules  to  farm  with.'  The  contract  was  a 
verbal  one."  On  cross-examination  Collins 
was  asked  the  following  question:  "You  say 
that  when  you  sold  Mr.  Malone  the  mules  you 
had  a  definite  understanding  that  they  were 
to  be  used  for  no  other  purpose  than  to  be 
used  in  the  crop?"  Collins  answered:  "I  did 
not  use  that  language.  I  said,  'Sam,'  as  I 
stated  a  while  ago — I  stated  a  bit  ago  about 
the  trouble  I  had  had  the  fall  before— and 
I  said,  'I  do  not  propose  to  let  you  have 
mules  to  haul  ties  and  logs  with,  but  to  farm 
with.'"  We  quote  from  his  cross-examina- 
tion further  as  follows:  "Q.  Was  It  the  un- 
derstanding that  if  he  did  haul  ties  or  logs 
you  could  go  and  take  the  mules  away  from 
him?  A.  No,  sir;  not  at  that  time;  noth- 
ing was  said  about  it  Q.  There  was  no  con- 
tract or  agreement  that  you  could  take  the 
mules  from  him  if  he  did  haul  ties  or  logs? 
A.  They  stayed  my  mules.  Q.  There  was  no 
contract  to  that  effect?  A.  No,  that  was 
not  spoken  of.  Q.  There  was  no  contract  to 
that  effect?  A.  I  told  him  definitely  that 
they  were  to  farm  with,  and  not  to  haul  ties 
or  logs.  Q.  Was  there  any  agreement  to 
the  effect  that  if  he  used  tbem  for  any  oth- 
er purpose  than  farming,  you  could  take 
them  away  from  him?  A.  No,  sir."  On  re- 
direct examination  Collins  stated  that  he  did 
not  replevin  the  mules  from  Malone  until  the 
latter  bad  violated  the  contract  of  pnrdiase, 
and  stated  that  he  told  Malone  positively 
that  the  mules  must  not  be  used  for  hauling, 
and  that  Malone  understood  the  terms  upon 
which  he  let  him  have  the  mules.  He  fur- 
ther stated  that  when  Malone  went  to  hauling 


ties  with  the  mules,  he  violated  his  contract. 
He  stated  that  during  the  summer,  before  be 
had  finished  cultivating  his  crop,  and  while 
the  crop  was  very  grassy,  Malone  quit  work- 
ing it,  and  went  to  hauling  ties  with  the 
mules;  that  he  demanded  of  Malone  that  he 
quit  hauling  ties  and  go  back  to  working 
his  crop;  that  Malone  refused  to  do  this, 
and  that  he  then  brought  this  action  to  recov- 
er possession  of  the  mules ;  that  he  furnished 
Malone  with  suflELdent  supplies  to  enable 
him  to  work  his  crop;  that  the  mules  de- 
teriorated in  value  from  ill  use  while  the  de- 
fendant had  them  in  his  possession,  and  are 
not  now  worth  more  than  $75  eadl 

J.  M.  Collins,  a  brother  of  the  plaintiff, 
testified:  "In  a  conversation  with  the  defend- 
ant about  trying  to  get  him  to  finish  cnlti- 
rating  his  crop,  he  said  to  me:  'My  crop 
don't  stand  good  for  the  mules;  they  stand 
good  for  themselves.'  The  defendant  fur- 
ther said:  'When  I  get  the  crop  done,  I  can 
turn  them  back,  if  I  want  to,  and  I  do  not 
know  if  I  won't  do  that,  because  Uncle 
Oeorge  [referring  to  plaintiff]  won't  let  me 
haul  ties  or  logs  with  them,  and  I  may  turn 
them  back.'"  The  witness  further  stated 
that  at  the  time  this  conversation  took  place 
the  grass  in  the  crop  was  IS  or  20  inches 
high,  and  that  he  was  trying  to  get  the  de- 
fendant to  finish  cultivating  bis  crop. 

The  defendant  testified  for  himself,  and 
dmied  that  it  was  a  part  of  the  contract 
that  he  should  not  haul  ties  or  logs  with  the 
mules;  that  his  crop  was  not  in  the  grass 
any  more  than  that  of  his  neighbors,  and 
that  he  wanted  to  haul  ties  for  the  purpose 
of  getting  some  money  vrith  which  to  finish 
cultivating  his  crop,  because  the  plaintiff  bad 
refused  to  furnish  bim  further;  that  the 
mules  bad  not  deteriorated  in  value  any  since 
he  had  had  them  in  his  possession. 

Other  evidence  was  adduced  by  defendant 
tending  to  show  that  the  mules  had  not  de- 
teriorated in  value,  and  that  he  had  worked 
bis  crop  as  well  as  the  other  tenants  on 
the  farm. 

The  court  gave  the  following  instruction: 

"Paragraph  2.  If  you  find  that  the  plain- 
tiff sold  the  mules  to  the  defendant,  retain- 
ing title  in  himself,  and  gave  him  until  the 
next  fall  to  pay  for  the  mules,  and  that  the 
defendant  went  ahead  and  was  doing  his  best 
to  pay  for  the  mules ;  that  he  was  making  a 
good  faith  effort  to  pay  for  the  mules — then 
the  plaintiff  could  not  recover  in  this  suit 
because  the  defendant  would  have  until  the 
next  fall  to  pay  for  them  and  could  not  bring 
suit  in  replevin  for  the  possession  of  the 
mules  until  that  time  arrives. 

"Paragraph  3.  On  the  other  hand,  if  you 
find  that  the  defendant  had  no  intention  of 
paying  for  the  mules  when  he  bought  them, 
or  had  violated  the  contract  and  was  making- 
no  effort  to  pay  for  the  mules,  then  the  plain- 
tiff could  bring  his  suit  for  the  possession  of 
the  mules  before  that  time  arrivea" 

The  court  also  told  the  jury  that  the  bur-. 
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den  of  proof  was  apoH  the  plaintiff,  >nd  gave 
the  Jury  a  proper  instruction  on  the  credi- 
bility of  the  witnesses.  The  Jury  returned 
the  foUowlng  verdict:  "We,  the  Jury,  find 
(or  the  plaintiff  in  the  snm  of  $30  rent  and 
for  the  possession  of  the  mnles."  From  the 
Judgment  rendered  the  defendant  has  duly 
prosecuted  an  api)eal  to  this  court 

Thomas  &  Lee,  of  Clarendon,  and  O.  Otis 
Bogle,  of  Brlnkley,  for  appellant  Jno.  B. 
Moore,  of  Clarendon,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  contended  by  counsel  for  defendamt  that 
the  court  erred  in  giving  the  Instruction 
marked  "Paragraph  3"  because,  they  say 
there  Is  no  testimony  tending  to  show  that 
the  contract  bad  been  violated  by  the  defend- 
ant. They  contend  that,  under  the  terms  of 
the  contract,  the  only  condition  under  which 
the  plaintiff  had  a  right  to  retake  the  proper- 
ty was  that  the  defendant  should  tall  to  pay 
for  it  They  insist  that,  under  the  testi- 
mony given  by  the  plaintiff  himself,  it  was 
not  a  part  of  the  contract  that  the  mules 
should  be  used  exclusively  on  the  farm,  and 
that  the  defendant  should  not  haul  ties  with 
them.  In  support  of  their  contention  they 
point  to  that  part  of  the  testimony  of  the 
plaintiff  which  we  have  quoted  In  Oie  state- 
ment of  facts.  We  have  carefully  examined 
the  whole  testimony  of  the  plaintiff;  and, 
while  he  was  cross-examined  at  length  by 
counsel  for  defendant  in  an  endeavor  to  show 
by  him  that  the  contract  did  not  contemplate 
that  the  mules  should  be  used  excluslTely  for 
cultivating  the  defendant's  crop,  and  should 
not  be  used  for  hauling  ties  and  logs,  yet,  when 
the  testimony  is  considered  as  a  whole,  we 
do  not  think  the  contention  of  defendant's 
counsel  is  sustained.  The  plaintiff  says,  over 
and  over  again,  that,  while  the  n^otlations 
for  the  sale  of  the  mules  were  pradlng  be- 
tween them,  he  stated  to  the  defendant  that 
he  had  had  trouble  the  year  before  with  his 
tenants  using  mules,  that  had  been  furnished 
them  to  cultivate  the  land,  for  the  purpose  of 
hauling  ties  and  logs,  and  that  be  told  the 
defendant  that  he  would  let  him  have  the 
mules  to  farm  with,  but  did  not  propose  to 
furnish  him  a  pair  of  mules  with  wUch  to 
haul  ties  and  logs.  He  also  stated  that  the 
defendant  understood  the  terms  under  which 
he  let  him  have  the  mules. 

[1-4]  The  defendant  came  lawfully  Into  pos- 
session of  the  mulea  under  the  contract  of 
sale  to  him  by  the  plaintiff;  therefore  the 
burden  of  proof  was  on  the  plaintiff  to  show 
that  the  defendant's  right  of  possession  of  the 
mules  bad  ceased  at  the  time  the  replevin 
suit  was  Instituted  -by  him.  The  Jury,  how- 
ever, were  the  Judges  of  the  credibility  of  the 
witnesses,  and  it  Is  our  duty  to  sustain  a 
verdict  If  there  was  any  substantial  evidence 
to  support  it.  We  think  the  Jury  might  have 
fairly  inferred  from  the  plaintiff's  testimony 
that  tbe  plaintiff's  contract  with  the  defend- 


ant required  tbe  latter  to  use  tlie  property 
in  the  manner  provided  In  the  contract ;  that 
is  to  say,  until  the  defendant  had  paid  for 
the  mules  under  the  terms  of  the  contract  U 
testified  to  by  the  plaintiff,  he  had  the  right 
only  to  use  them  for  the  pun)Ose  of  cultivat- 
ing his  crop,  and  did  not  have  the  right  to 
use  them  for  the  purpose  of  hauling  ties  and 
logs.  See  Falsst  v.  Waldo,  67  Ark.  270,  21 
S.  W.  486.  It  will  be  noted  that  the  court 
told  tbe  Jury  In  Instruction  marked  "Para- 
graph 8"  that  if  it  should  find  that  the  de- 
fendant had  no  intention  of  paying  for  tbe 
mules  when  he  bought  them,  the  plaintiff 
liad  a  right  to  bring  this  suit  The  evidence 
adduced  by  the  plaintiff  tended  to  show  that 
at  the  tinie  the  defendant  quit  working  his 
crop  and  went  to  hauling  ties.  Us  crop  was 
very  grassy,  and  badly  in  need  of  cultivation. 
It  is  true  the  defendant  testified  that  be  was 
hauling  the  ties  for  the  purpose  of  securing 
money  with  which  to  hire  hands  to  work  bis 
crop  because  the  plaintiff  had  refused  to  fur- 
nish him  any  further,  but  on  tbe  other  band, 
the  plaintiff  denies  that  be  bad  refused  to  fur- 
nish him,  and  bis  testimony  tends  to  show  that 
the  defendant  had  voluntarily  abandoned  bis 
crop  and  left  It  in  the  grass.  The  plaintiff's 
brother  testified  that  the  defendant  bad  told 
him  that  there  was  no  Hen  on  the  crop  to  se- 
cure tbe  payment  of  tbe  purchase  money  of  the 
mules,  that  tbe  mnles  stood  good  for  them- 
selves, and  that  be  was  at  liberty  to  turn 
them  back  to  the  plaintiff,  if  be  so  desired, 
and  that  he  might  do  so  because  the  plaintiff 
would  not  let  him  haul  ties  and  logs  with 
them.  Under  these  circumstances,  the  Jury 
might  have  found  that  he  had  no  intention  of 
paying  for  the  mules,  and  that  the  plaintiff 
was  Justified  in  retaking  them  on  that  ac- 
count 

[5]  We  think  that  the  case  was  submitted 
to  the  Jury  on  proper  instructions,  and,  un- 
der the  settled  rules  of  this  court,  there  being 
evidence  of  a  substantial  character  to  sup- 
I>ort  the  verdict  it  cannot  be  disturbed  on 
appeal. 

[6]  Again  it  is  Insisted  by  counsel  for  de- 
fendant that  there  was  error  in  the  form  of 
the  verdict.  They  claim  that  it  should  have 
been  in  the  alternative,  and  that  for  this  rea- 
son the  Judgment  should  be  reversed.  The 
record  shows  that  when  the  plaintiff  insti- 
tuted this  suit  he  gave  bond  to  obtain  pds- 
sesslon  of  the  mules.  Tbe  defendant  filed  a 
cross-bond  and  retained  the  possession  of  tb^ 
mules. 

In  the  case  of  Bilby  v.  Foobs,  90  Ark.  297, 
119  S.  W.  286,  the  property  was  delivered  to 
the  plaintiff  at  the  institution  of  the  suit  and 
the  defendant  then  became  the  one  seeking 
the  return  of  the  proi)erty.  Upon  a  Judgment 
being  rendered  in  bis  favor,  he  bad  an  abso- 
lute right  to  have  the  plaintiff  restore  tbe 
property  to  bis  possession.  The  court  held 
that  no  prejudice,  therefore,  could  have  re- 
sulted to  the  plaintiff  in  that  case  from  the 
failure  of  the  court  to  render  an  alternative 
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Judgment  against  him,  and,  for  that  reason, 
refused  to  reverse  the  Judgment 

80  here  the  facts  are  that  the  property 
Is  now  In  the  possession  of  the  d^endant, 
and,  under  the  Judgment  rendered,  the  plain- 
tiff had  the  absolute  right  to  have  the  prc^er- 
ty  returned  to  him.  Therefore  no  prejudice 
could  result  to  the  defendant  because  the 
Judgment  was  not  in  the  alternative ;  and  it  Is 
settled  that  this  court  only  reverses  for  er- 
rors that  are  prejudicial  to  the  rights  of  the 
party  appealing. 

There  was  evidence  tending  to  show  that 
the  mnles  had  been  damaged  to  the  extent  of 
$50,  and  the  amount  found  as  damages  is 
therefore  supported  by  the  evidence. 

It  follows  that  the  Judgment  most  be  af- 
firmed. 


SOUTHWESTBRN  SURETY  INS,  C30.  OF 

OKLAHOMA  v.  CLAZ  & 

NOWIilN. 

(Supreme  Court  of  Arkansas.     March  80, 
1914.) 

1.  INBUBAROK    (I   8*)— FiBK    iNSUBANCa— Ao- 
nON  AOAlKST  Sttbett. 

Drafts  for  the  amount  of  a  loss  by  fire 
were  not  paid  upon  presentation,  but  went  to 
protest,  thereupon  the  insured  brought  an  ac- 
tion against  the  surety  on  the  bond  of  the  insur- 
ance company.  The  complaint  set  out  the  pol- 
icy and  tne  bond,  together  with  a  statement  of 
the  loss  by  fire,  tne  adjustment  and  the  nonpay- 
ment of  the  drafts,  and  prayed  for  a  recovery 
of  the  amount  of  the  draft  and  protest  fees,  and 
also  for  the  penalty  and  the  reasonable  attor- 
ney's fee  provided  for  by  the  insurance  laws. 
SM,  that  the  action  was  one  on  the  draft,  and 
not  the  policy,  as  shown  by  the  prayer  for  recov- 
ery of  the  protest  fees  which  would  otherwise 
not  be  recoverable;  and  hence  there  can  be  no 
recovery  of  the  penalty  and  attorney's  fees. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  {  7 ;    Dec.  Dig.  i  8.*] 

2.  Patusnt  (I  53*)— FiR«  Poliot— Rbcovkbt 
ON  Bond— Rescission  of  Patuent. 

Where  a  draft  drawn  on  an  insurance  com- 
pany for  the  amount  of  a  loss  covered  by  its  pol- 
icy was  not  paid,  there  can  be  no  recovery  on  the 
policy  against  the  surety  who  guaranteied  pay- 
ment, unless  the  draft  is  surrendered;  but  re- 
covery must  be  had  on  the  draft  alone. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  1 141;  Dec.  Dig.  »  53.»] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty ;   Guy  Fulk,  Judge. 

Action  by  Clay  &  Nowlln  against  the 
Southwestern  Surety  Insurance  Company  of 
Oklahoma.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed,  and  action  dis- 
missed. 

J.  W..&  J.  W.  Honse,  Jr.,  of  Little  Rock, 
for  appellant  J.  W.  Blackwood,  of  little 
Bock,  for  appellees. 

McCULLOCH,  O.  J.  AppeUees  held  a  pol- 
icy of  fire  Insurance  Issued  to  them  by  the 
American  Union  Fire  Insurance  Company, 
and  ai%)ellant  was  surety  on  the  bond  of  said 
company  given  pursuant  to  statute  requiring 
insnrance  companies  doing  business  in  this 


state  to  give  bond  "conditioned  for  the 
prompt  paymoit  of  all  dalms  arising  and 
accruing  to  any  person  or  pwsons  during  tb* 
term  of  said  bond,  by  virtae  of  any  policy 
issued  by  any  such  company  or  association 
upon  any  property  in  Arkansas."  The  prop- 
erty described  in  the  policy  was  destroyed 
by  fire,  and  on  February  19,  1913,  the  loss 
was  adjusted  by  the  company's  agent  &»d 
a  draft  on  the  company's  home  office  at  Phil- 
adelphia was  given  to  appellees  by  the  ad- 
juster for  the  sum  of  $999.19,  the  amount 
agreed  upon  according  to  the  terms  of  the 
adjustment  The  draft  was  not  paid  npon 
presentation,  but  went  to  protest  The  com- 
pany became  insolvent  and  went  into  the 
hands  of  a  receiver,  and  this  action  was  in- 
stituted by  appellees  against  the  surety  alone 
to  recover  the  amount  claimed  to  be  due^ 
$999.19,  together  with  statutory  penalty  of  12 
per  cent,  and  attorney's  fee.  The  company 
was  not  sued.  After  the  commencement  of  the 
action  appellant  paid  to  appellees  the  amount 
claimed,  that  is  to  say,  the  amount  of  the 
draft  with  Interest  at  6  per  coit  per  annum 
from  the  date  of  the  adjustment,  and  $2.08 
protest  fees,  but  refused  to  pay  damages  and 
attorney's  fee  demanded.  The  court  rendered 
judgment  notwithstanding,  for  the  damages 
and  attorney's  fee,  and  an  appeal  has  been 
prosecuted  to  this  court 

[1]  Appellees,  In  their  complaint  set  out 
the  policy  and  bond,  together  with  a  state- 
ment as  to  the  destruction  of  the  property 
by  fire  and  the  adjustment  of  the  loss,  and 
also  set  out  and  exhibited  with  the  complaint 
a  copy  of  the  draft  which,  it  is  alleged,  was 
protested.  These  allegations  were  sustained 
by  the  agreed  statement  concerning  the  facts 
of  the  case.  It  does  not  appear  when  the 
insurance  company  became  insolvent  and 
went  into  the  hands  of  a  receiver,  whether 
before  the  draft  was  presented  or  afterwards. 
The  complaint  concludes  with  a  prayer  for 
"Judgment  against  the  Southwestern  Surety 
Insurance  Company  of  Oklahoma  for  the  sum 
of  $999.19,  with  Interest  at  the  rate  of  6  per 
cent,  per  annum  from  February  19,  1913,  un- 
til paid,  and  for  $2.08  protest  fees,  and  for 
12  per  cent,  penalty  arising  under  the  insur- 
ance laws  of  the  state  of  Arkansas,  and  a 
reasonable  attorney's  fee  to  be  fixed  by  the 
court" 

The  case  is,  we  think,  ruled  by  the  decision 
of  this  court  in  American  Insurance  Co.  v. 
McGehee  Liquor  Co.,  93  Ark.  62,  124  S.  W. 
252,  20  Ann.  Cas.  855.  There  the  court  said: 
"They  [the  plaintiffs]  could  not  however,  sue 
npon  and  recover  upon  the  poUcy  the  orig- 
inal cause  of  action,  unless  in  the  trial  of 
such  action  they  produced  and  surrendered, 
or  offered  to  surrender,  the  two  drafts  for 
cancellation ;  the  drafts  being  negotiable  in- 
struments." The  court  decided  that  the  ac- 
tion being  to  recover  the  amount  of  the  draft 
there  could  be  no  recovery  of  penalty  and 
attorney's  fee. 
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Now,  In  tbe  present  action  the  appellees 
liave  not  declared  specially  either  upon  the 
policy  or  upon  the  draft,  bnt  have  set  both 
ont  In  the  complaint,  and  asked  for  judgment 
for  the  amount  of  the  draft,  with  interest 
thereon,  and  protest  fees.  They  were  not  eaa- 
titled  to  recover  protest  fees  in  a  suit  on  tbe 
policy,  and  the  fact  that  the  complaint  con- 
tains an  allegation  concerning  the  same  and 
a  prayer  for  judgment  shows  that  the  suit  is 
based  upon  the  draft. 

[2]  In  addition  to  that,  the  case  comes 
within  the  rule  that  the  salt  cannot  be  main- 
tained on  the  poUcy  without  surrendering 
the  draft,  which  was  not  done  in  this  case. 
On  the  contrary,  tbe  draft  was  set  forth  in 
the  complaint,  and  a  copy  exhibited  there- 
with. The  agreed  statement  of  facts  recites 
that  it  is  "contended  by  plaintifTs  that  the 
defendant  herein  is  liable  for  the  amount  of 
said  draft,"  etc.  Neither  in  the  pleadings 
nor  In  tbe  agreed  statement  of  facts  Is  there 
any  offer  to  surrender  the  draft;  but  Judg- 
ment is  prayed  for  the  amount  thereof  and 
protest  fees. 

The  court  erred,  therefore,  in  rendering 
judgment  for  damages  and  attorney's  fee, 
and,  as  appellant  has  paid  tbe  amount  claim- 
ed and  the  costs  of  the  action,  the  judgment 
iB  reversed,  and  the  action  dismissed. 


EIMBSO  T.  WBLLS. 
(Supreme  Oonrt  of  Arkansas.    March  16,  1914.) 

1.  Contracts  (f  117*)— IJeoautt  or  Objxot 
— Sksibaiht  or  Tradc  ob  OoMrBiinoH. 

Where  a  lumber  dealer  in  a  small  town  pnr- 
chased  tiie  business  of  a  competing  dealer,  and 
as  a  part  thereof  the  seller  agreed  not  to  again 
engage  in  the  business  in  tbe  town,  the  ccmtiact 
was  not  void  as  in  restraint  of  trade ;  it  afford- 
ing fair  protection  only  to  the  purchaser  and 
not  injarlously  affecting  the  pnbuc 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  654-588;  Dec.  Dig.  |  117.*] 

2.  Contracts  ((  117*)— Lxoautt  of  Objxct— 
Bbsibaint  or  Trade  or  Coufvtition  — 
Stathtort  Pbovibion. 

A  contract,  whereby  the  seller  of  a  lumber 
bnsiness  In  a  small  town  agreed  not  to  engage 
in  the  business  in  competition  with  the  purchas- 
er, was  not  in  violation  of  tbe  act  known  as 
tbe  "Anti-Trust  Law"  (Laws  1906,  p.  1)  the  ob- 
ject and  purpose  of  the  contract  not  being  ta 
stifle  competition,  but  to  sell  and  transfer  a 
business,  together  with  the  good  will. 

[Ed.  Mote.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |i  564-668 ;   Dec.  Dig.  |  117.*] 

S.  Contracts  (|  64*)— Consideration— Sunri- 

cienct. 

Where  an  agreement,  whereby  tbe  seller  of 
a  Inmbei  business  agreed  not  to  again  engage 
in  business,  was  entered  into  about  two  hours 
after  the  contract  of  sale  had  been  executed,  it 
was  void  as  without  consideration,  though  the 
agreement  was  appended  to  the  contract,  and 
stated  that  it  was  a  part  and  supplement 
tbereof. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig._H  283-239,  242,  243,  251,  254,  255, 
291-815;  Dec.  Dig.  J  54.*] 


4.  Btidknoe  (i  416*)— Parol  Evidenob— Va- 

RTINO  OR  OONTRADIOTINO  WRITING. 

Parol  evidence  that  an  agreement  append- 
ed to  a  contract  of  sale,  whereby  a  seller  of  a 
business  sgreed  not  to  again  engage  in  busi- 
ness, was  not  executed  at  the  same  time  and  as 
a  part  of  the  contract  of  sale,  did  not  tend  tO 
vary  or  contradict  the  written  instrument 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1903-1965;  Dec.  Dig.  |  416.*] 

6.  Daxages    (I   76*)— Liquidated  Damages 

AND    PBNAXTIES— CoNSTRDOnON    OT    STIPU- 
LATIONS. 

In  determining  whether  a  stipulated  sum  is 
a  penalty  or  liquidated  damages,  each  case  must 
depend,  to  a  great  extent  opcn  Its  peculiar 
facts. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  154,  155 ;    DecTDig.  i  76.*] 

6.  Dakaobs  (§  79*)— LiquiPated  Dauaobs 
AND  Penalties— Constsuotion  or  Stipu- 
lations—CkSTAiNTT  AS  TO  Akount  or  Ao- 

TUAL  KHOWUDOE. 

Where  the  damages  arising  on  a  breach  of 
contract  are  uncertain  and  difficult  of  ascer- 
tainment a  stipulation  for  the  payment  of  a 
designated  sum  as  liquidated  damages,  it  rea- 
sonable, will  be  sustained,  and  whether  such 
damages  are  difficult  of  ascertainment  Is  to  be 
determined  from  the  status  of  the  parties  when 
the  contract  was  entered  into,  and  not  when  it 
was  broken. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  164-168;   DecTD^.  i  79.*] 

7.  Daxaoes  (I  78*)— Liquidated  Daxaobs 
AND  Penalties— Construction  or  Stipu- 
lations. 

Where  the  seller  of  a  lumber  bnsiness  in 
a  small  town  agreed  not  to  again  engage  in 
business,  and  stipulated  that  if  he  broke  tbe 
agreement  he  would  pay  as  liquidated  damages 
the  sum  of  $2.60  for  every  day  he  was  so  en- 
gaged in  the  business,  the  sum  stipulated  was 
Uquidated  damages  and  not  a  penalty;  it  be- 
ing a  reasonable  amount  and  the  actual  dam- 
ages being  difficult  of  ascertainment 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  SI  157-168;   Dec.  Dig.  |  78.*] 

8.  Good  Will  (8  7*)— Remedies  or  Pur- 
0HA8EB— AoiiON  roR  Breach  or  Contract— 
SurnoiENOT  or  Evidence. 

In  an  action  by  the  purchaser  of  a  lumber 
business  against  the  seller  to  recover  the  snm 
stipulated  as  liquidated  damages  for  violation  of 
the  seller's  contract  In  again  engaging  in  busi- 
ness, evidence  held  to  sustain  a  finding  that  the 
seller  had  In  fact  engaged  in  the  business  in  vio- 
lation of  his  contract 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  if  6-8;  Dec.  Dig.  f  7.*] 

Appeal  from  Circuit  Court,  Drew  County; 
Jaa.  C.  Knox,  Special  Judge. 

Action  by  George  Wells  against  J.  S.  Kim- 
bro.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.   Beversed  and  remanded. 

This  suit  was  institnted  on  October  26, 
1912,  by  George  Wells  against  J.  8.  Kimbro, 
to  recover  damages  for  an  alleged  breach 
of  contract  Wells  and  Kimbro  were  competi- 
tors in  bnsiness  in  the  town  of  Montlcello, 
in  Drew  county,  Ark.,  each  owning  and  op- 
erating a  lumber  yard.  It  was  thought  by 
them  that  the  toven  was  too  small  for  two 
Inmber  yards  to  be  run  at  a  profit,  and  nego- 
tiations were  entered  into  between  them  look- 
ing to  the  purchase  of  tbe  plant  of  one  by 
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the  other.  After  some  days  epent  In  the  ne- 
gotiations, Wells  pnrchased  the  business  and 
plant  of  Eimbro,  and  on  the  29th  day  of 
July,  1908,  a  written  contract  of  parchase 
and  sale  was  executed  by  them.  By  the  terms 
of  the  contract,  Klmbro  sold  to  Wells  the 
machinery  used  In  operating  his  plant,  and 
leased  to  him  the  grounds  and  shed  osed  by 
him  as  a  lumber  yard,  and  Wells  agreed  to 
pay  therefor  the  sum  of  $2,000.  In  addition 
he  agreed  to  pay  Kimbro  for  all  the  lumber 
and  shingles  on  the  yard,  at  the  estimated 
price  of  $6,500,  the  exact  amount  and  value 
of  which  was  to  be  subsequently  determined 
by  checking  up  and  measuring  the  same.  At- 
tached to  this  Instrument  is  the  following: 
"As  a  supplement  to  and  part  of  the  contract 
of  sale  of  my  planing  mill  outfit  and  lumber 
to  George  Wells,  this  day  made  by  me,  it  Is 
agreed,  contracted  and  understood  that  I 
shall  not  hereafter  establish  a  lumber  yard 
within  the  corporate  limits  of  Montlceilo, 
Ark.,  or  otherwise  become  interested  in  the 
sale  of  lumber  at  Montlceilo,  Arkansas,  in 
competition  with  said  George  Wells,  and  In 
case  I  should  break  this  contract,  then  I 
promise  and  agree  to  pay  to  said  George 
Wells,  or  his  order,  the  sum  of  two  and  one 
half  dollars  per  day  as  liquidated  damages 
for  each  and  every  day  I  so  engage  or  be- 
come Interested  In  the  sale  of  lumber  In  Mon- 
tlceilo, either  in  person  or  by  agent  J.  S. 
Kimbro.  July  29, 1908."  Klmbro  owned  and 
operated  a  sawmill  several  miles  out  In  the 
country  from  the  town  of  Montlceilo,  and 
continued  tu  operate  it  after  the  above  writ- 
ings were  executed.  Testimony  was  adduced 
by  the  plaintll^  tending  to  show  that  after 
Kimbro  had  delivered  his  lumber  yard  and 
the  lumber  thereon  to  Wells  he  continued  to 
have  an  office  in  the  town  of  Montlceilo, 
where  he  received  orders  for  lumber  and  de- 
livered lumber  from  his  sawmill  in  the  coun- 
try to  parties  purchasing  from  him  at  hia 
office,  and  that  he  received  payment  at  his 
office  for  the  lumber  so  sold  and  delivered; 
that  at  times  be  would  have  small  quantities 
of  lumber  stacked  around  his  office  and  in 
the  yard  of  his  dwelling  house,  which  he 
sold  and  delivered  to  parties  desiring  to  pur- 
chase the  same.  The  case  was  tried  before 
a  Jury,  which  returned  a  verdict  for  the 
plaintiff  In  the  sum  of  $300,  and  from  the 
Judgment  rendered  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court 

Patrick  Henry,  of  Montloello,  for  appellant 
Williamson  &  Williamson,  of  Montlceilo,  for 
appellee. 

HART,  3.  (after  stating  the  fiicts  as  above). 
[1]  It  is  first  contended  by  counsel  for  de- 
fendant that  the  contract  was  void,  as  being 
in  restraint  of  trade;  but  we  cannot  agree 
with  him  in  this  contention.  In  the  case  of 
the  Edgar  Iiumber  (>>.  v.  C!omle  Stave  Co., 
9S  Ark.  449,  130  S.  W.  452,  we  held  that  a 
contract  In  partial  restraint  of  trade  Is  valid 


when  founded  upon  a  valuable  oonsidention, 
if  the  r^tralnt  is  reasonable  as  between  the 
parties,  and  not  injurious  to  the  pnbUc  by 
reason  of  its  ettect  upon  trade,  and  whether 
a  restraint  is  reasonable  depends  upon  wheth- 
er It  is  such  as  affords  fftir  protection  only 
to  the  party  in  whose  ttivor  It  is  given,  and 
is  not  so  large  as  to  injure  the  public.  Other 
cases  announcing  this  rule  are:  Hampton  v. 
Caldwell,  95  Ark.  887,  129  S.  W.  816;  Ft 
Smith  Light  &  Traction  Co.  v.  Kelley,  94  Ark. 
461,  127  S.  W.  975 ;  Webster  v,  Willlanw,  62 
Ark.  101,  34  S.  W.  637;  Bloom  t.  Home  In- 
surance Agency,  91  Ark.  387,  121  S.  W.  283. 

[2]  It  is  next  insisted  by  counsel  for  de- 
fendant that  the  contract  under  considera- 
tion was  void,  as  being  in  violation  of  an  act 
of  the  General  Assembly  of  the  state  of  Ar- 
kansas, commonly  known  as  the  "Anti-Trust 
Law"  (Laws  1905,  p.  1),  but  this  contention 
of  counsel  has  been  decided  adversely  to  him 
in  the  case  of  Bloom  v.  Home  Insurance 
Agency,  supra.  The  object  and  purpose  of 
the  contract  under  consideration  was -not  to 
stifle  competition,  but  to  sell  and  transfer  a 
business,  and  the  good  will  of  that  bosineas. 
After  Kimbro  sold  out  to  Wells,  he  was  not 
Interested  In  any  manner  in  the  conduct  of 
the  business,  and  it  made  no  difference  to  him 
whatever  what  price  was  fixed  by  Wells  for 
the  lumber  sold  by  him. 

[3,4]  It  is  next  urged  by  counsel  for  de- 
fendant that  the  court  erred  in  refusing  to 
give  instruction  No.  7,  asked  by  tbeiA,  and 
also  in  excluding  certain  testimony  offered  by 
them  on  the  question  embraced  in  the  in- 
struction. Instruction  No.  7  is  as  follows: 
"If  you  believe  from  the  evidence  that  the 
plaintiff  purchased  from  the  defendant  bis 
entire  planing  mill  outfit  and  lumber  on 
hand  and  entered  into  a' written  contract  of 
the  entire  transaction,  as  plaintiff  alleges 
was  done  in  his  complaint,  and  if  yon  far- 
ther believe  that  thereafter,  without  any  new 
or  additional  consideration,  the  defendant 
signed  and  executed  the  obligation  herein 
sued  on,  then  the  court  tells  you  that  soch 
obligation  was  void,  and  your  vndlct  sihould 
be  for  the  defendant."  The  plaintiff  stated 
that  the  two  instruments  were  prepared  and 
executed  at  the  same  time  and  as  part  of  one 
transaction.  It  is  the  contention  of  coonsel 
for  plaintiff  that  because  the  two  Instm- 
ments  were  executed  on  the  same  day  and  re- 
lated to  the  same  subject-matter,  and  becanse 
the  latter  refers  to  the  former  and  expressly 
states  that  it  is  a  part  of  the  former  Instru- 
ment the  two  instruments  are,  in  l^al  con- 
templation, contemporaneous,  and  should  be 
construed  as  one  contract  See  Vauglne  v. 
Taylor,  18  Ark.  66;  Mann  v.  TJrquhart.  89 
Ark.  239,  116  S.  W.  219;  Wood  v.  Kelaey.  90 
Ark.  272,  119  S.  W.  268.  The  defendant  ad- 
mitted that  the  two  InstrumentB  were  exe- 
cuted on  the  same  day,  but  stated  that  the 
second  instrument  was  executed  either  a 
half  hour  or  twoJiours  after  the  first  inatra- 
ment  was  executed.    This  evidence  was  ad- 
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mitted.  He  also  stated  tbat  the  iint  instra- 
ment  embraced  aU  the  matters  tliat  had  been 
agreed  apon  by  the  parties  up  to  the  time  of 
its  execntion,  and  that  the  matters  embraced 
in  tlie  second  Instmment  were  an  after- 
thooght  on  the  part  ot  the  plaintiff,  and  were 
not  the  subject  of  negotiation  between  the 
plaintiff  and  the  defendant  nntll  after  the 
first  instrument  had  been  signed  by  the  par- 
ties. The  court  excluded  this  testimony  on 
the  ground  .that  it  tended  to  vary  or  contra- 
dict the  written  contract;  but  we  think  the 
court  erred  in  this  ruling..  It  la  true,  as  we 
have  already  pointed  out,  that  a  person,  in 
selling  his  business  and  good  will  at  a  cer- 
tain place,  may,  as  part  of  the  consideration 
therefor,  agree  that  he  will  not  engage  in  the 
bnalness'  again  at  that  place,  and  that  such 
contract  is  reasonable  and  enforceable,  but, 
according  to  the  evidence  of  the  defendant, 
which  was  excluded  by  the  court,  the  first  In- 
strument executed  by  the  parties  embraced 
all  the  matters  that  had  been  agreed  upon  by 
them  up  to  the  time  of  its  execution.  He 
stated,  in  effect,  that  at  the  time  the  first  in- 
strument was  signed  by  the  parties,  he  had 
not  agreed  with  the  plaintiff  that  he  would 
not  begin  another  lumber  business  In  the  town 
of  Monticello;  that  this  agreement  was  made 
after  the  first  contract  had  been  signed  by 
the  parties,  and  was  a  wholly  Independent 
agreement.  Therefore  counsel  for  defendant 
contend  that  the  new  agreement  was  without 
consideration,  and  is  not  binding  upon  the 
parties.  We  think  they  are  correct  in  this 
contention.  If  the  jary  believed  the  testi- 
mony of  the  d^endant,  it  Is  apparent  that 
the  two  Instruments  were  wholly  Independ- 
ent and  separate  agreements,  and  that  there 
is  no  ccmslderatlon  between  the  parties  to 
support  the  second  agreement.  The  exclud- 
ed testimony  did  not  tend  to  contradict  or 
vary  the  written  Instruments,  but  only  tend- 
ed to  show  that  they  were  distinct  and  sepa- 
rate agreements ;  that  they  were  not  exe- 
cuted at  one  and  the  same  lime,  but  that  the 
execution  of  the  first  agreement  was  completp 
ed  before  negotiations  for  matters  embraced 
In  the  second  agreemoit  were  entered  Into  by 
the  partiea 

In  the  case  of  Graham  ▼.  Remmd,  76  Ark. 
140,  88  S.  W.  899,  6  Ann.  Cas.  167,  and  other 
cases  of  like  character,  it  was  held  that  pa- 
rol evidence,  tending  to  show  that  a  written 
Instrument  was  not  delivered  as  a  present 
contract,  but  was  left  In  the  bands  of  the 
obligee  on  condition  that  it  should  not  be- 
come a  binding  contract  except  in  a  certain 
contingency,  was  competent  The  court  said 
tbat  evidence  of  such  parol  agreement  would 
show  that  the  contingency  never  happened, 
and  would  not  be  a  contradiction  of  the  writ- 
ing. With  equal  force  In  the  present  case,  it 
ntay  be  said  that  the  excluded  evidence  tend- 
ed to  show  that  the  two  instruments  were 
not  executed  at  the  same  time  as  a  part  of 
one  transaction,  but  that  ttie  matters  em- 


braced in  the  second  instrument  were  not 
even  ttw  mbject  of  negotiation  between  the 
parties  when  the  first  instrument  was  execut- 
ed. We  are  therefore  of  the  opinion  that  the 
excluded  evidence  did  not  tend  to  vary  or  con- 
tradict tlie  writing.  If  we  are  correct  In 
holding  tliat  the  action  of  the  court  in  ex- 
cluding the  testimony  referred  to  was  erro- 
neous, the  action  of  the  court  in  refusing  to 
give  instruction  No.  7,  copied  above,  was  al- 
so erroneous  because  no  other  Instruction 
given  by  the  court  submitted  the  theory  of 
the  defendant  to  the  Jury. 

[5-7]  It  Is  next  insisted  by  counsel  for  de- 
foidant  that  the  court  erred  in  Instructing 
the  Jury  that  the  plaintiff's  measure  of  dam- 
ages was  the  sum  of  $2JS0  for  each  day  that 
the  defendant  engaged  in  the  lumber  busi- 
ness in  the  town  of  Monticello  after  the  ex- 
ecution of  the  contract  under  consideration. 
No  general  rule  exists  in  all  cases  as  to  dis- 
tinguishing a  penalty  from  liquidated  dam- 
ages, and  each  case  must  depend,  to  a  great 
extent,  upon  its -own  peculiar  facts.  The 
general  rule  is  that  where  the  damages  aris- 
ing on  a  breach  of  a  contract  are  uncertain 
and  difficult  of  ascertainment,  a  stipulation 
for  the  payment  of  a  designated  sum  as  liq- 
uidated damages.  If  reasonable,  will  be  sus- 
tained, and  the  question  of  whether  the  dam- 
ages are  difficult  of  ascertainment  la  to  be 
determined  from  a  consideration  of  the  sta- 
tus of  the  parties  at  the  time  the  cMitract 
was  entered  into,  and  not  at  the  time  It  was 
broken.  Walt  v.  Stanton,  104  Ark.  9,  147  S. 
W.  446;  Blackwood  v.  Liebke,  87  Ark.  645, 
113  S.  W.  210.  Applying  these  prlndplea  to 
the  case  under  consideration,  it  is  apparent 
that  the  damages  were  the  subject  of  esti- 
mate between  the  parties.  They  realized  that 
It  would  be  a  difficult  matter  to  prove  the 
amount  of  damages  whldk  might  be  suffered 
by  a  breach  of  the  contract,  and  that  such 
proof  would  entail  considerable  expense.  It 
was  impossible  for  the  parties  to  foresee  the 
amount  and  extent  of  the  Injury  which  might 
be  sustained  by  the  plaintiff  if  the  defendant 
again  opened  up  a  lumber  yard  in  the  town 
of  Monticello.  They  could  foresee,  however, 
that  such  a  course  on  the  part  of  the  defend- 
ant would  seriously  affect  the  business  of 
plaintiff,  and  the  very  uncertainty  of  the 
loss  likely  to  arise  made  It  reasonable  for 
the  parties  to  agree  beforehand  what  the 
damages  should  be.  The  amount  agreed  up- 
on was  not,  when  the  situation  of  the  par- 
ties and  the  attending  drcumstances  are  con- 
sidered, so  unreasonable  that  it  should  be 
considered  as  a  penalty. 

[B]  Finally  it  is  contended  that  the  Judg- 
ment should  be  reversed  because  there  is  not 
sufficient  testimony  to  warrant  a  Jury  In  find- 
ing that  the  defendant  again  opened  up  a 
lumber  yard  in  the  town  of  Monticello  after 
the  contract  sued  on  was  executed.  It  will 
be  noted  that  the  contract  sought  to  be  en- 
forced by  the  plaintiff  provides  that  the  de- 
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fendant  ahoold  not  tbereafter  establlsb  a 
lomber  yard  witbln  tbe  corporate  limits  of 
Monticello,  and  should  not  become  interested 
In  tike  sale  of  lumber  at  Montloello  In  com- 
petition witb  the  plaintiff.  Testimony  was 
introduced  by  the  plaintiff  tending  to  show 
that  on  numerous  occasions  after  the  con- 
tract was  entered  into  the  defendant  sold  and 
delivered  lumber  to  iMrsons  In  the  town  of 
Montlcello;  that  he  had  an  office  in  the  town 
for  that  purpose,  and  had  made  and  entered 
into  contracts  for  the  sale  of  lumber  with 
parties  in  the  town  of  Montlcello,  and  col- 
lected the  money  therefor;  that  he  also^  on 
some  occasions,  had  lumber  piled  around  Ills 
office  and  in  his  dwelling  house  yard,  which 
be  sold  to  persons  in  the  town.  From  this 
the  Jury  might  Iiave  found  that  he  had  vio- 
lated his  contract  with  the  plaintiff. 


The  plaintiff  took  a  cross-appeal,  and  in- 
sists tliat  under  the  undisputed  evidence  be 
should  have  Judgment  for  a  greater  amount 
tlian  that  obtained  by  him.  Inasmuch  as  the 
Judgment  must  be  reversed  for  the  errors  in- 
dicated in  the  opinion,  it  becomes  unnecessa- 
ry to  consider  tills  question.  The  testimony 
on  this  point  may  be  different  on  a  rettl&l  of 
the  case,  and  we  do  not  express  any  opinion 
on  the  matter. 

For  the  eiror  in  refusing  to  give  instruc- 
tion No.  7,  and  In  excluding  the  testimony  of 
the  defendant,  as.  stated  in  the  opinion,  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

WOOD,  J„  being  disqualifled,  did  not  par^ 
ttdpate; 


Digitized  by 


Google 


Ky.) 


JJOUISVIUM  &T.  CX}.  T.  VRIOK 


619 


MORGAN  V.  JOHNSON. 

(Conrt  of  Appeals  of  Kentncky.    April  16, 
1914.) 

Appeal  and  Errob  (|  61*)— Jctisdiction— 

auount  in  gontbovxsst. 

Where  plaintiff's  own  evidence  showed  that 
he  could  not  have  recovered  the  gain  claimed, 
and  that  the  only  sum  to  which  he  could  have 
been  entitled,  added  to  the  sum  allowed  defend- 
ant on  hia  connterclaim,  amounted  to  leas  than 
$200,  the  Court  of  Appeals  is,  under  the  di- 
rect proviaiona  of  Ky.  SL  i  950,  without  juris- 
diction to  entertain  the  aj^eal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  237,  267;  Dec.  Dig.  f  51.*] 

Appeia  from  Circuit  Coart,  DaTless 
County. 

Action  by  Tbomas  A.  Morgan  against 
John  T.  Johnson.  From  the  Judgment,  plain- 
tiff appeals.    Dismissed. 

Thomas  A.  Morgan,  of  Maceo,  for  appellant, 

CLAK,  O.  Alleging  that  he  was  the  owner 
of  and  entitled  to  the  posseaslon  of  a  certain 
mule  of  the  yalne  of  $160,  and  that  the  de- 
fendant, John  T.  Johnson,  wrongfully  de- 
tained the  same,  plainhff,  Thomas  A.  Mor- 
gan, brought  this  action  against  Johnson  to 
recover  the  mule  and  $250  damages  for  its 
detention.  Johnson  defended  on  the  ground 
that  he  was  a  constable  of  Daviess  county; 
that  the  stock  law  making  It  unlawful  to 
permit  cattle  to  run  at  large  in  that  county 
was  In.  full  force  and  eftect ;  that  the  mule 
in  question  was  running  at  large,  and  was 
impounded  by  him;  and  that  he  was  entitled 
to  a  lien  on  the  mule  for  his  impounding  fee 
and  the  cost  of  bis  keep,  for  which  sums  he 
asked  Judgment  over  by  way  of  counterclaim. 
Evidence  was  heard,  and  the  question  wheth- 
er or  not  the  mule  was  running  at  large  and 
was  Imiwunded  by  the  defendant,  together 
with  the  reasonable  cost  of  the  keep  of  the 
mule,  was  submitted  to  a  Jury,  which  found 
in  favor  of  the  defendant  The  case  was 
then  transferred  to  equity,  and  defendant  ad- 
Judged  a  lien  on  the  mule  for  the  sum  of  $40.- 
50.  The  mule  was  adjudged  to  be  the  prop- 
erty of  plaintiff,  and  was  ordered  to  be  sold, 
with  directions  to  pay  the  defendai\|:'s  lien 
and  coats,  and  the  balance  to  plaintiff. 
PlalntifT  appeals. 

While  it  is  true  that  plaintiff  asked  dam- 
ages in  the  sum  of  $250,  his  proof  shows  that 
the  value  of  the  mule  did  not  exceed  $1  a 
day.  The  mule  was  impounded  on  June 
23,  1912.  The  Judgment  was  entered  Sep- 
tember 10,  1912.  The  sale  took  place  Sep- 
tember 28,  1912.  On  the  basis  of  damages 
at  $1  a  day,  the  damages  at  the  time  of  the 
trial  amounted  to  $79,  and  on  the  day  the 
mule  was  sold  to  only  $97.  Defendant  was 
adjudged  a  lien  for  only  $40.60.  As  plaintiff 
was  adjudged  to  be  the  owner  of  the  mule, 
the  amount  In  controversy  on  this  appeal  is 
the  actual  damages  for  the  detention  of  the 
mule,  and  defendant's  lien  debt    At  the  time 


of  the  trial  these  two  anma  aggr^ated  $U9.> 
60,  and  at  the  time  of  the  sale  only  $137.60. 
Ordinarily,  where  plaintiff  sues  for  a  certain 
amount,  and  defendant  asserts  a  counter^ 
claim  for  a  certain  amount  and  recovers  on 
his  counterclaim,  the  amount  in  controversy 
on  an  appeal  by  the  plaintiff  is  the  amount 
sued  for  plus  the  recovery  on  the  counter- 
claim; bat  where  plaintiff's  own  proof,  con- 
strued most  favorably  In  hia  behalf,  conclu- 
sively shows  that  If  there  had  been  a  finding 
in  his  favor  he  could  not  have  recovered  the 
sum  sued  for,  but  only  a  part  thereof,  and 
that  part,  added  to  the  recovery  on  the  coun- 
terclaim, is  less  than  $200  added  to  the  re- 
covery on  the  counterclaim,  this  court  is 
without  Jurisdiction  to  entertain  the  appeaL 
Section  950,  Kentucky  Statutes. 
Appeal  dismissed. 


LOUISVILLE  RT.  CO.  v.  FBIOKf 

(Conrt  of  Appeals  of  Kentucky.    April  21, 
1914.) 

1.  Assavia;  akd  Battebt  (f  48*)— Instruc- 
tions—Damaoks. 

In  an  action  against  a  railroad  company 
for  assault  and  battery  committed  by  the  con- 
ductor, in  which  defendant  claimed  that  the 
conductor  acted  in  self-defense,  an  instruction 
that,  if  the  Jury  found  for  plaintiff,  it  should 
award  him  such  sum  as  would  reasonably  com- 
pensate him  for  his  pain  and  suffering  result- 
ing to  him  directly  &om  his  being  struck  by 
the  conductor  was  erroneous  for  not  restricting 
the  damages  awarded  to  those  received  as  a 
result  of  the  force  used,  if  any,  in  excess  of 
what  was  necessary  in  self-defense. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |i  57-69,  61,  62;  Dec.  Dig. 
|43.*I 

2.  Assault  and  Baitbrt  (|  42*>— Action  fob 
iNJTJBiBS— JuBT  Question. 

In  an  action  against  a  railroad  company 
for  damages  for  assault  and  battery  by  the 
conductor,  evidence  held  to  make  it  a  jury  qaes- 
tion  whether  the  conductor's  first  or  other 
blows  with  his  ticket  punch  were  necessary  in 
self-defense. 

[B!d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  56;  Dec.  Dig.  |  42.*] 

B.  Oarbizbs  (S  283*)— Passenqkbs  — Assault 

ON  CONOUOTOB. 

'  A  passenger  is  not  justified  in  assaulting 
the  conductor,  though  the  passenger  was  pro- 
voked by  the  conductor's  insulting  language. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1119-1124, 1140,  1141;  Dec.  Dig. 
g  283.*] 

4.  Cabbiebs   (f  S21*)—PA88ENOEBa— Assault 

BT     GoNOXVOTOB— PUNITIVK     DaKAGBS— EVI- 
DENCE. 

In  an  action  against  a  railroad  company 
for  damages  for  assault  and  batterv  by  the  con- 
ductor, evidence  held  to  raise  the  issue  of  pun- 
itive damages,  so  as  to  authorise  an  instruc- 
tion thereon. 

[Ed.    Note.— For   other    caae^    see    Carriers, 
Cent.  Dig.  ||  1247,  1326-1^67x343;  Dee.  Dig. 
«  321.*] 
6.  Trial  (f  263*)  — Inbtbuctions  — Appuoa- 

TION  TO  ISSUES  AND  PbOOF— PUNITIVE  DaM- 
AOBS— MiTIOATION. 

Since  under  Ky.  St  |  73a,  provocative 
matters  may  be  pleaded  in  mitigation  of  puni- 
tive damages,  where  matters  of  provocation  are 


•Tor  other  cases  we  same  topic  sod  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ke7-Mo.  Berlas  *  Bep'r  Indests 

t  Rehearing  denied  June  9,  iSlt. 
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pleaded  and  supported  hj  eridencc,  tli*  eonrt 
should  instruct  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  St  613-623;   Dec.  DigTl  253.*] 

6.  Tbiai,  (S  296*)— Instbuotiows  — Cobb  of 
Ebbob. 

Where,  in  an  action  Sjgainst  a  railroad  com- 
pai^  for  injuries  for  being  assaulted  by  the 
conductor,  in  which  defendant  claimed  that  the 
conductor  acted  in  self-defense,  the  instructions 
gave  the  conductor  the  right  of  self-defense, 
though  plaintiff  only  attempted  to  strike  him, 
an^  error  in  charging  that  he  attempted  to 
Btnke  the  conductor  when  the  evidence  was  con- 
flicting as  to  whether  he  actually  struck  him 
was  not  prejudicial  to  defendant. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  706-713,  716,  716,  718;toec.  Dig.  1 296.*] 

7.  Tbiai.  (|  186*)— IwsTBnonowB— Evidence. 

Where,  in  an  action  against  a  railroad  com- 
pany for  assault  by  the  conductor,  the  evidence 
was  conflicting  as  to  whether  plaintiff  actually 
struck  the  conductor,  or  only  attempted  to  do 
so  at  the  time  the  conductor  assaulted  him,  the 
court  may  instruct  in  submitting  the  case  that 
"it  appears  in  this  case  that  the  plaintiff  either 
struck  or  attempted  to  strike  the  conductor,"  etc. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  408;  Dec.  Dig.  {  185.*] 

&  WrrwEBSES  (J  275*)  —  Oboss-Examination 
or  Plaintiff— CoLLATEBAL  Mattbbs. 

Where,  in  an  action  for  assault  and  bat- 
tery committed  by  a  railroad  conductor,  plaintiff 
stated  in  answer  to  a  question  that  he  was  not 
in  the  habit  of  nsing  vile  epithets  unless  ex- 
tremely provoked,  but  that  he  did  not  use  them 
when  he  was  assaulted,  he  could  not  be  asked 
on  cross-examination,  if  he  did  not  apply  cer- 
tain epithets  to  a  certain  person;  that  being 
a  collateral  matter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  824,  D26,  967-975;  Dec.  Dig.  | 
275.*J 

9.  Evidence  (S  99*)— Dtitt  of  Cotjbt. 

It  Is  the  duty  of  the  court  to  confine  the 
evidence  to  relevant  matters,  and  it  should  not 
as  a  rule,  admit  evidence  of  collateral  matters. 

[Ed.   Note.— For  other   cases,   see   Elvidence, 
Cent  Dig.  IS  123,  137-143;  Dec.  Dig.  |  99. •] 
10;  Tbiai,  (|  105*)— Exclusion  of  Impbofeb 

Evidence— Effect  of  Failttbe  to  Object. 
It  is  the  duty  of  the  court  to  exclude  evi- 
dence  outside  the   issues,    though  the  adverse 
party  does  not  object  thereto. 

[Ed.  Nate.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  260-266;  Dec.  Dig.  {  105.*] 

11.  Cabbiebs  (g  319*)— Passenoebs— Actions 
FOB  iNJUBiis—lNBTBDCTioNs— Damages.  . 

In  an  action  against  a  railroad  company 
for  damages  for  assault  and  battery  by  a  con- 
ductor, an  instruction  is  proper  that  plaintiff 
should  be  awarded  such  sum  as  he  believed  from 
the  evidence  would  fairly  and  reasonably  com- 
pensate him  for  his  pain  and  suffering,  mentally 
and  physically,  etc.,  resulting  from  unneces- 
sarily striking  him,  not  to  exceed  the  amount 
claimed. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  1338-1345 ;  Dec.  Dig.  |  319.»] 

12.  Carkixbs  ({  321*)— Passenoebs— AsaAULT 
BY  Conductob  —  Punitive  Dauages— In- 

STBUOnONS. 

Instructions  are  proper,  in  an  action 
against  a  railroad  companv  for  assault  and  bat- 
tery CMnmitted  by  the  conductor  that,  if  be  used 
more  force  than  was  reasonably  necessary,  or 
was  to  him  apparently  reasonably  necessary,  to 
defend  himself  from  plaintiff's  assault,  and  that 
in  so  doing  he  acted  in  a  willful,  wanton,  and 
oppressive  manner,  then  the  jury  may,  or  may 
not,  in  its  discretion,  award  punitive  damages, 
such  as  would  be  just  and  reasonable  for  the 


nnneoesaary  force  used,  If  aaj,  HmtHiiy  tb* 
amount  of  the  award  to  that  named  in  the  peti- 
tion; but  if  plaintiff  gave  the  conductor  such 
provocation  to  nae  more  force  tiian  was  reason- 
ably necessary,  as  would  cause  an  ordinarily 
prudent  man,  nndet  like  circumstancecL  to  use 
more  force  than  was  necessary,  and  such  provo- 
cation prompted  defendant  to  use  such  excessive 
force,  taen  the  jury  oonld  consider  such  provoca- 
tion in  mitigation  ot  punitive  damages  awarded 
Idaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1247, 1326-1336,  1343 ;  Dec.  Dig. 
I  321.*J 

Appeal  from  Clrcolt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Charles  P.  Frlck  against  the 
Louisville  Hallway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeala.  Be- 
versed. 

Falrlelgh,  Straus  ft  Falrlelgh,  and  Howard 
B.  Lee,  all  of  Louisville,  for  appellant 
O'Doherty  ft  Yonts,  Heniy  W.  Sanders,  and 
John  S.  Mllllken,  all  of  Louisville,  for  ap- 
pellee. 

NUNN,  J.  This  Is  an  appeal  from  a  Judg- 
ment for  $5,000  In  favor  of  the  appellee, 
Frick,  against  the  Louisville  Railway  Com- 
pany. The  appellee  sued  for  $25,000,  and 
his  petition -is  in  two  paragraphs;  the  first 
alleging  assault  and  battery,  and  the  second 
alleging  Insult  and  abusive  treatment  The 
wrongs  complained  of  were  the  acts  of  ap- 
pellant's conductor,  Upton,  and  they  were 
all  part  of  the  same  altercation,  and  occurred 
practically  at  the  same  time.  It  is  for  this 
reason,  no  doubt,  that  the  lower  court  treat- 
ed the  two  paragraphs  as  one  cause  of  ac- 
tion, that  is,  an  action  for  assault  and  bat- 
tery; the  alleged  insult  and  abuse  being  but 
Incidental  to  it  The  api)ellant's  defense  was 
justification.  It  claimed  that  Frlck  was  the 
aggressor,  and  that  its  conductor  acted  In 
his  necessary  self-defense,  and  not  otherwise. 

Frlck  was  a  passenger  on  a  south-bound 
Fifth  street  car.  He  got  aboard  at  Fifth  and 
Main,  Intending  to  go  to  the  Crescent  bath- 
house at  Fourth  and  Walnut  When  the  car 
reached  Fifth  and  Jefferson,  It  was  halted  by 
reason  of  the  fact  that  an  automobUe  parade 
was  moving  on  Jefferson  street  Frlck  claims 
that  tiWo  other  street  cars  and  a  delivery 
wagon  going  In  the  same  direction  were  halt- 
ed between  his  car,  and  the  parade  on  Jeffer- 
son. He  says  that,  from  time  to  time  as  there 
were  openings  in  the  parade,  these  other 
cars  and  the  delivery  wagon  pushed  through, 
but  that  the  conductor,  Upton,  made  no  real 
effort  to  go  through.  The  conductor  says  he 
was  unable  to  get  through,  and  In  fact  be 
was  not  allowed  to  do  so,  and  denies  that 
there  were  any  cars,  or  vehicles  ahead  of 
him,  or  that  any  went  through  the  parade. 
Anyhow,  Upton's  car  was  held  for  a  con- 
siderable time,  and  appellee  became  very 
Impatient  at  the  delay.  More  than  once 
words  passed  between  the  appellee  and  the 
conductor  with  reference  to  it;  Fridk  Insist- 
ing that  the  conductor  have  his  motorman 
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work,  throned  the  parade,  and  the  conductor 
contending  that  the  motorman  conld  not  get 
throngh.  Stronger  language  than  this  was 
need,  and  the  delay  did  not  seem  to  give  to 
the  parties  any  clearer  understanding,  or 
klndUer  appredatiixi,  of  the  motives  and 
wishes  of  the  other.  On  the  contrary,  the 
breach  between  them  widened,  and  they  soon 
came  to  blows.  Frlck's  version  of  what  oo- 
corred  Immediately  previous  to  the  blows  Is 
as  follows :  "We  sat  there  quite  a  while  aft- 
er that,  and  I  wondered  when  oar  car  might 
start  It  dawned  on  me  that  I  didn't  have 
tar  to  go.  I  was  going  to  Fourth  and  Wal- 
nat,  and  I  would  get  out  and  walk.  I  got  up 
from  my  seat  and  started  to  the  rear  of  the 
car,  and  I  met  the  conductor  In  the  aisle  of 
the  car,  and  I  asked  him,  I  said,  'Why  don't 
yon  try  to  get  through  the  parade  like  those 
other  people  did,  ahead  of  yon?'  He  said, 
'None  of  your  damu  business.' " 

The  conductor  says  that  he  was  not  in 
the  aisle  of  the  car,  but  standing  at  his 
{flace  on  the  platform  within  the  railing,  near 
the  cash  box,  when  appellee  came  to  the  ex- 
it door,  and  asked  the  conductor  to  push 
through  the  parade,  and,  decUnlng  to  do  so, 
Frick  addressed  to  him  a  vile  epithet,  and  at 
the  same  time  struck  the  conductor  a  blow  in 
the  face  with  his  fist.  Frick  admits  attempt- 
ing to  strike  the  first  blow,  bat  he  says  it  was 
only  an  attempt,  as  he  failed  to  reach  the 
conductor,  but  he  denies  addressing  the  vile 
^thet  to  the  conductor,  and  says  that  It 
was  only  when  the  conductor  so  addressed 
him  that  he,  Frldc,  struck,  or  attempted  to 
strike,  the  first  blow.  From  this  point  there 
is  very  Uttle  disagreemait  as  to  what  occur- 
red. When  Frick  attempted  to  strike  him, 
the  conductor  grabbed  the  striking  hand, 
and  with  bis  ticket  pancfa  In  bis  right  hand 
Immediately  struck  Frick  a  heavy  blow  with 
It  under  his  eye.  With  four  or  five  other 
blows  on  the  head,  he  beat  Frick  Into  a  dazed 
condition  down  into  a  seat  near  the  end  of 
the  car.  As  soon  as  the  parties  came  to 
blows,  the  attention  of  two  others  passengers 
was  attracted,  and  they  came  to  Frldi's  re- 
lief. They  pulled  the  conductor  off  of  Frick, 
and  delivered  him  over  to  the  police.  One  of 
these  witnesses  says:  "When  I  first  saw  the 
trouble,  the  conductor  was  standing  over 
Frick,  hitting  him  in  the  face,  and  on  the 
top  of  the  head,  and  Mr.  Frick  put  his  hands 
In  front  of  his  face,  and  then  he  would  hit 
him  on  the  head,  and  If  he  put  his  arms  this 
way  [indicating],  he  would  hit  him  in  the 
face.  *  *  *  I  thought  it  was  some  brass 
knadcs,  when  I  first  looked,  but  I  saw  after- 
wards It  was  his  punch,  and  he  was  stand- 
ing over  Mr.  Frick,  and  struck  him  In  the 
face  several  times,  and  he  struck  him  In 
the  head  three  or  four  times  there,  and  every 
time  he  struck  him  an  awfully  brutal  manner, 
and  each  time  the  blood  would  come — every 
time  the  blood  would  come.  Mr.  Frick  just 
stood  there — I  mean  he  jnst  sat  there,  and 
threw  op  his  arm  that  way  [indicating],  and 


he  tiled  to  ward  it  off,  and  then  he  would 
hit  over  his  arm,  and  he  kept  on  hitting. 
*  *  *  I  first  saw  him  [conductor]  on  the 
platform,  and  the  next  time  I  saw  him  be 
was  standing  over  Mr.  Frick  hitting  him, 
and  I  went  up  and  hollered  at  the  conductor, 
and  interceded  in  Mr.  Frlck's  behalf,  and  he 
turned  at  me,  and,  to  tell  you  the  truth,  I 
was  afraid  he  was  going  to  hit  me;  he  was 
so  mad.  "Zen,  sir;  be  looked  like  he  was 
wild." 

As  above  indicated.  It  Is  a  question  of 
veracity  between  Frick  and  the  conductor, 
Upton,  as  to  what  occurred  before  the  blows. 
The  nature  and  character  of  the  blows,  and 
the  intention  of  the  •  conductor  was  estab- 
lished by  reputable  and  disinterested  wit- 
nesses. Flick  was  seriously  and  painfully 
Injured.  He  was  in  the  hospital  for  a  time, 
and  there  Is  some  paralysis  in  the  lower  lid 
of  one  eye,  and  in  the  muscles  of  his  lower 
lip,  causing  a  permanent  facial  deformity. 
Upon  this  state  of  facts  the  court  gave  to 
the  Jury  the  following  instructions: 

Instruction  Mo.  1 :  "Words  do  not  Justify 
an  assault,  and  neither  the  plaintlfC  nor  the 
conductor  in  this  case  had  the  right  to  strike 
the  other  because  of  any  words  that  were 
used  by  dther.  It  appears  in  this  case  that 
the  plaintiifr,  Charles  P.  Frick,  attempted  to 
strike  the  conductor,  W.  W.  Upton,  and  I 
instruct  yoa  that  the  law  of  the  case  is  for 
the  defoidant,  and  yon  should  so  find  unless 
yon  believe  from  the  evidence  that  the  con- 
ductor used  more  force  than  was  reasonably 
necessary,  or  to  him  apparently  reasonably 
necessary,  to  repel  the  assault  on  him  by 
the  plaintiff,  or  to  defend  himself  from  as- 
sault by  the  plaintiff;  but  if  you  believe 
from  the  evidence  in  the  case  that  the  con- 
ductor used  more  force  than  was  reasonably 
necessary,  or  to  him  apparently  reasonably 
necessary,  to  ward  off  and  defend  himself 
from  the  assault  of  the  plaintiff,  Charies  P. 
Frick,  then  the  law  of  the  case  is  for  the 
plaintiff  and  you  Should  so  find." 

Instruction  No.  2:  "If  you  find  for  the 
plaintiff,  you  will  award  to  him  such  sum  in 
damages  as  yon  believe  from  the  evidence 
will  reasonably  and  fairly  compensate  him 
for  his  pain  and  suffering,  mental  and  phy- 
sical. If  any,  resulting  to  blm  directly  from 
the  striking  of  blm  by  the  conductor,  in  the 
testimony  referred  to,  not  to  exceed  the  sum 
of  $25,000;  and,  if  yon  believe  from  the  evi- 
dence that  the  conductor  used  more  force 
than  was  reasonably  necessary,  or  to  him  ap- 
parently reasonably  necessary,  to  ward  off  or 
defend  himself  from  the  assault  of  the  plain- 
tiff, Frick,  and  If  you  further  believe  that 
in  doing  so  he  acted  in  a  wlllfal,  wanton, 
and  oppressive  manner,  then  you  may  or 
may  not,  in  your  discretion.  In  addition  to 
the  compensatory  damage  hereinbefore  re* 
ferred  to,  award  to  the  plaintiff  such  sum 
by  way  of  exemplary  (Kr  ponitive  damage 
as  you  b^eve  from  the  evidence  is  right  and 
ptopa  under  all  the  testlnKHiy  in  this  case- 
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Tonr  verdict  In  all  not  to  exceed  the  sum 
of  125,000,  the  amount  prayed  for  In  the  pe- 
tition. If  yon  find  for  defendant,  you  will 
say  so  by  your  verdict,  and.  no  more." 

[1]  Appellant  complains  tbat  instruction 
No.  2  as  to  compensation  was  erroneous.  In 
tbat  the  Jury  was  allowed  to  assess  damages 
for  all  the  injuries  received  by  appellee,  in- 
stead of  being  restricted  to  damages  for  only 
such  injuries  as  were  received  as  a  result 
of  the  force  used  by  the  conductor,  If  any, 
In  excess  of  what  was  necessary  to  defend 
himself. 

In  the  recoit  case  of  Romans  v.  McQlimls, 
156  Ey.  205,  160  S.  W.  928  (decided  since 
the  case  at  bar  was  tried),  we  had  under 
consideration  a  similar  question.  A  peace 
officer  was  sued  for  assault  and  battery 
growing  out  of  his  making  an  arrest,  and  in 
Justification  it  was  claimed  that  the  plain- 
tur  resisted  arrest,  and  assaulted  the  officer. 
We  held  that  the  arrest  was  lawful,  but  that 
the  officer  was  only  liable  for  any  unnecet- 
sarv  force  used  in  attempting  to  effect  the 
arrest,  or  in  attempting  to  repel  the  assault 
of  the  plaintiff.  The  instruction  in  that  case 
was  similar  to  the  one  here,  and  in  discussing 
it  the  court  said:  "This  tustruction  is  er- 
roneous in  that  it  allows  a  finding  for  all 
the  mental  and  physical  suffering  of  plain- 
tiff resulting  from  the  beating,  bruising,  and 
wounding  of  plaintiff  by  defendant  Romans. 
It  should  have  allowed  recovery  for  only  such 
mental  and  physical  suffering  as  resulted 
from  such  beating,  bruising,  and  wounding 
as  was  in  excess  of  what  was  necessary  to 
be  Inflicted  by  defendant  Romans,  in  order 
to  effect  the  arrest;  or  to  retain  plaintiff  in 
bis  custody  after  the  arrest  was  effected,  or 
to  r^)el  any  assault  by  said  plaintiff  upon 
defendant  Romans." 

While  in  the  case  at  bar  the  court  by  the 
first  instruction  denied  Frick  the  right  to  re- 
cover anything  unless  the  Jury  believed  that 
the  conductor  used  more  force  than  was  rea- 
sonably necessary,  or  to  him  apparently  rea- 
sonably necessary,  to  repel  the'  assault  made 
on  him  by  the  plaintiff,  or  to  defend  himself 
from  such  an  assault,  yet  by  the  second  in- 
struction the  Jury  was  told  that  if  they  did 
find  for  the  plaintiff,  they  would  find  for 
him  such  damages  as  resulted  to  him  "direct- 
ly from  the  striking  of  him  by  the  conductor 
in  the  testimony  referred  to."  By  these  in- 
structions Upton's  right  of  self-defense  is 
recognized,  but,  having  such  right,  clearly 
neither  he  nor  his  employer  can  be  called  up- 
on to  respond  in  damages  resulting  from  the 
exercise  of  it  From  the  language  of  in- 
struction No.  2,  the  Jury  were  authorized  to 
conclude  that  if  the  conductor  used  more 
force  than  was  necessary  in  the  exercise  of 
his  right  of  self-defense,  he  then  became  a 
wrongdoer  from  the  beginning,  and  the  com- 
pany most  respond  in  damages  for  ali  the 
Injuries  he  lec^ved,  both  as  a  result  of  the 
conductor's  act  in  defending  himself,  as  well 
as  from  the  blows  deUveced  by  him  after  bla 


self-defense  was  secured.  Appellee  recog- 
nizes the  force  of  appellant's  objection  to  the 
Instruction,  but  insists  that  all  the  injuries 
rec^ved  by  Frick  were  the  result  of  exces- 
sive force  used  by  the  conductor,  for,  as  he 
says,  when  the  conductor  grabbed  Frick  by 
the  arm,  he  was  then  secure  in  his  defense, 
and  from  that  time  Frlcfc  was  helpless  and 
powerless;  therefore  he  argues  that  there 
was  no  need  In  this  case  for  the  application 
of  the  rule  stated  in  the  Romans  Case. 
When  we  come  to  consider  that,  although 
Frick  was  58  years  of  age,  he  was  appar- 
ently a  mu<di  stronger  man  than  the  conduc- 
tor. He  weighed  185  pounds,  while  the  con- 
ductor weighed  but  130  pounds.  Appellee 
contends  that  appearances  in  this  case  were 
dec^tive,  but  there  Is  nothing  in  the  rec- 
ord to  show  that  Frick  was  not  as  strong  as 
he  seemed  to  be,  at  least  there  is  not  brought 
home  to  Upton  such  knowledge  as  to  deprive 
him  of  his  right  to  defend  himself  from 
Frlck's  aroarmt  overpowering  strength. 

[2,  t]  Appellee  had  struck,  or  struck  at 
Upton  with  one  hand,  and  Qiere  was  noth- 
ing to  Indicate  to  Upton  that  he  was  not  pre- 
pared to,  and  did  not  intend  to  follow  it  up 
with  the  other  hand.  To  put  it  most  favor- 
ably to  appellee,  it  should  be  left  to  the 
Jury  to  decide  whether  Upton's  first,  or  other 
licks  with  the  ticket  punch  were  necessary  In 
his  8elf-defens&  If  any  were  necessary, 
then  the  Jury  should  be  told  that  he  could 
not  recover  for  injuries  resulting  from  such 
as  were  necessary.  Appellee  resists  the  ap- 
plication of  the  rule  in  the  Romans  Case  for 
another  reason.  He  says  that  Romans  was  a 
poUce  officer,  and  as  such  it  was  his  duty  to 
make  the  arrest,  and  also  to  use  such  force 
as  was  reasonably  necessary  to  accomplish 
it,  while  in  the  case  of  a  conductor,  he  owes 
a  duty  to  protect  a  passenger  both  from  in- 
sult and  assault  These  general  statements 
as  to  the  duties  of  police  officers  and  con- 
ductors are  undoubtedly  correct,  but  in  ad- 
dition to  the  duties  they  owe,  they  also  have 
some  rights  which  they  may  exercise,  and 
one  right  which  is  common  to  both  is  that 
of  self-defense.  The  mere  fact  that  one  is 
a  conductor,  and  owes  to  passengers  in  his 
car  the  duty  of  protection,  does  not  warrant 
a  passenger  in  making  an  assault  upon  him, 
although  the  i)assenger  may  have  been  pro- 
voked by  the  conductor's  insulting  language, 
His  remedy  Is  an  action  for  the  insult  rather 
than  an  assault  upon  the  conductor. 

We  are  of  opinion  that  that  part  of  Instruc- 
tion No.  2  itiatlng  to  compensatory  damages 
should  have  limited  the  recovery  to  such 
pain  and  suffering,  mental  and  physical,  if 
any,  resulting  to  him  directly  from  the  un- 
necessary striking  of  him,  if  any,  by  the  con- 
ductor. 

[4, 1]  Attei  a  careful  consideration  of  the 
facts  of  this  case,  we  have  reached  the  con- 
clusion that  they  warrant  the  giving  of  an 
Instruction  on  punitive  damages.  Appellant 
further  contends  that  the  Instruction  on  punl- 
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tire  damages  la  Incorrect  in  tbat  it  did  not 
tell  the  Jury  tbat  matters  of  provocation 
were  to  be  considered  in  mitigation  of  such 
damages.  The  matters  of  provocation  refer- 
red to  consist  of  the  assault  made,  and  the 
Allied  Inerolting  words,  and  the  abnslTe  epi- 
thets addressed  by  the  appellee  to  the  con- 
ductor. Section  73a  of  the  Kentucky  Stat- 
utes (1006  amendment)  authorizes  the  de- 
fendant to  plead  as  a  defense  to  the  claim  for 
imnltlTe  damages  any  provocation  which  pre- 
ceded the  assault  In  the  third  paragraph  of 
appellant's  answer,  and  which  constitutes  its 
whole  defense,  It  says  of  the  appellee,  "that 
after  boarding  said  car  he  conducted  himself 
In  a  disorderly  manner,  and  cursed  and  abus- 
ed the  conductor,  who  was  its  agent  on  said 
car,  and  assaulted  said  conductor,"  etc.  Ap- 
pellant insists  that  the  court  erred  in  falling 
to  Instruct  the  Jury  that  they  might  consider 
the  proof  heard  in  support  of  this  plea  by 
way  of  mitigation  of  punittve  damages. 
Since  by  the  statute  one  may  plead  matters 
of  provocation  by  way  of  mitigation,  and 
when  there  is  such  a  plea,  and  proof  has  been 
heard  in  support  of  it,  we  think  it  the  duty 
of  the  court  to  instruct  the  Jury  with  refer- 
ence to  it  Renfro  v.  Barlow,  131  Ey.  312, 
115  S.  W.  225. 

[6,  7]  Appellant  calls  attention  to  this  lan- 
guage in  instruction  No.  1:  "It  appears  In 
this  case  that  the  plaintiff,  Charles  P.  Frick, 
attempted  to  strike  the  conductor."  It  is 
claimed  the  court  erred  in  the  use  of  this 
language  because  it  assumed  the  statement 
of  appellee  as  to  this  fact  to  be  true,  that  is, 
that  he  only  attempted  to  strike  the  conduc- 
tor. Appellant  argues  that  by  assuming  ap- 
pellee's statement  of  this  occurrence  as  true, 
the  Jury  necessarily  inferred  that  in  the 
opinion  of  the  court,  the  conductor's  state- 
ment was  false.  It  requires  a  strained  con- 
struction of  the  court's  language  to  agree 
with  the  appellant  The  Jury  could  have 
Just  as  well  put  another  construction  upon  it 
more  favorable  to  appellee.  In  effect,  the 
court  gives  Upton  the  right  of  self-defense, 
although  appellee  only  attempted  to  strike 
him.  If,  in  fact,  he  did  strike  him,  Upton's 
right  at  self-defense  is  all  the  more  pro- 
nounced. Certainly  there  was  no  error  here 
prejudicial  to  appellant,  but  on  a  retrial  the 
court  may  let  the  instruction  read:  "It  ap- 
pears in  this  case,  that  the  plaintiff,  Charles 
P.  Frick,  either  struck,  or  attempted  to 
strike,  the  conductor,  W.  W.  Upton,"  etc. 

[t-10]  Appellant's  final  complaint  is  that 
the  court  refused  peroklsslon  to  contradict 
appellee  upon  a  collateral  matter.  After  de- 
nying that  be  addressed  the  vUe  epithet  to 
the  conductor,  Frlck's  cbunsel  asked  him  if 
he  ever  used  that  sort  of  language.  His  an- 
swer was,  "Mo,  sir;  I  am  not  in  the  habit 
of  using  that  sort  of  language  unless  I  might 
be  extremely  provoked,  but  I  did  not  in  this 
instance."  There  was  no  objection  to  this 
question  or  answer.  On  cross-examination 
ftppellanf  a  counsel  asked  Frick  this  ques- 


tion, "I  will  ask  you  if  sometime  ago,  in  Sul- 
livan and  Brach's  saloon,  if  you  didn't  apply 
that  epithet  to  Dr.  Carl  Weldner?"  Frick's 
counsel  objected,  and  the  court  sustained  the 
objection.  Appellant's  counsel  made  an 
avowal  that  at  the  time  and  place,  Frick  did 
BO  curse  Dr.  Weldner,  and  a  fl(^t  would 
have  ensued  had  not  friends  interfered.  The 
court  was  exactly  right  in  rejecting  this 
testimony.  In  the  first  place  Frick  did  not 
deny  that  on  some  occasions  he  might  use 
such  language;  therefore,  there  was  nothing 
to  be  contradicted.  Moreover,  counsel  can- 
not, by  failure  to  object,  render  competent 
evidence  of  controversies  and  altercations 
having  no  connection  with  the  one  on  trial. 
It  Is  the  duty  of  the  court  to  confine  the  evi- 
dence to  matters  pertaining  to  the  issue.  The 
time  of  the  court  is  too  valuable,  and  the 
demands  of  other  litigants  too  pressing,  for 
courts  to  be  burdened  by  collateral  matters. 

On  a  retrial  the  court  will  give  to  the  Jury 
Instruction  No.  1,  corrected  as  above  indicat- 
ed, and  in  lieu  of  instruction  No.  2  the  fol- 
lowing Instructions  should  be  given: 

[11]  Instruction  No.  2:  "If  you  find  tor 
the  plaintiff,  you  will  award  to  him  such 
sum  in  damages  as  you  believe  from  the  evi- 
dence will  reasonably  and  fairly  compensate 
him  for  his  pain  and  suffering,  mental  and 
physical,  if  any,  resulting  to  him  directly 
from  the  unnecessary  striking  of  him  defined 
in  instruction  No.  1,  by  the  conductor,  not 
to  exceed  the  sum  of  $25,000. 

[12]  Instruction  No.  3:  "If  you  further 
believe  from  the  evidence  tbat  the  conductor 
used  more  force  than  was  reasonably  neces- 
sary, or  to  him  apparently  reasonably  neces- 
sary, to  ward  off  or  defend  himself  from  the 
assault  of  the  plaintiff,  Frick,  and  if  you 
further  believe  that  In  doing  so  he  acted  in  a 
willful,  wanton,  and  oppressive  manner,  then 
you  may,  or  may  not,  in  your  discretion,  in 
addition  to  the  compensatory  damages  be- 
fore referred  to,  award  the  plaintiff  such 
sum  by  way  of  exemplary  or  punitive  dam- 
ages as  you  believe  from  the  evidence  will  be 
Just  and  reasonable  for  the  unnecessary 
force,  if  any,  used  by  the  conductor,  Upton, 
on  the  plaintiff,  but  in  no  event  shall  your 
finding,  if  any,  in  both  compensatory  and 
exemplary  damages  exceed  the  sum  of  $25,- 
000,   the   amount  claimed  in  the  petition." 

Instruction  No.  4:  "If,  however,  you  be- 
lieve from  the  evidence  that  the  plaintiff 
gave  to  the  conductor,  Upton,  such  provoca- 
tion to  use  more  force  than  was  reasonably 
necessary,  or  to  him  apparently  reasonably 
necessary,  to  defend  himself  from  the  assault 
made  upon  him  by  the  plaintiff,  as  would 
cause  an  ordinarily  prudent  msji  under  like 
or  similar  circumstances  so  to  use  more 
force  than  was  necessary  to  defend  himself 
from  such  an  assault  as  that  made  by  plain- 
tiff upon  the  conductor,  Upton,  and,  that  such 
provocation,  if  any,  prompted  defendant  to 
so  use  such  excessive  force,  then  in  that 
event,  you  may  consider  such  provocation. 
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U  any,  In  mitigation  of  inmitlTa  damages 
yon  may  find  for  the  plalntlfl.  If  any." 

Instruction  No.  6:  "If  you  find  for  tbe  de- 
fendant, yon  will  BO  say  by  yonr  verdict, 
and  no  more." 

For  tbe  reasons  stated,  tbe  case  must  be 
rerersed,  and  It  Is  so  ordered. 


KORTZ  et  al.  t.  EIMBEBUN. 

(Court  of  Appeals  of  Kentncky.    April  24, 
1914.) 

1.  CORTSAOTB    (I    280*)— ASOHITBOTS— URDKB-' 
TAKIRO    AS   TO    PlARB. 

An  architect  does  not  nndertake  that  his 
plans  will  be  perfect,  and  is  liable,  because  of 
their  not  being  so,  only  for  failure  to  exercise 
reasonable  skill  in  their  preparation. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  124&-1280;    Dec.  Dig.  |  280.*] 

2.  CoNTBACTS  (i  823*)— Abohitects  — Sttpks- 

IRTIENDINO. 

An  architect,  if  employed  to  superintend 
the  buildisK,  is  not  necessarily  liable  for  every 
defect  in  Its  construction,  but  is  only  required 
to  use  reasonable  care  and  diligence  in  seeing 
that  the  work  is  done  properly,  so  that  some  of 
the  material  being  defective,  or  some  of  the 
work  not  being  done  in  a  workmanlike  manner, 
does  not  establish  his  liability  as  matter  of  law, 
but  makes  it  a  question  of  fact. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f  1 1311,  1349,  1466,  1543-1648,  1827, 
1827^ ;   Dec.  Dig.  |  m*] 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  G.  W.  Klmberlln  against  Rose 
Kortz  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

J.  J.  Sweeney  and  W.  T.  Ellis,  botb  of 
Owensboro,  for  appellants.  Ben  D.  Rlngo,  of 
Owensboro,  for  appellee. 


OIAT,  a  Plalntlir,  C.  W.  Klmberlln,  an 
architect,  brongtat  this  action  against  defend- 
ants. Rose  Kortz  and  Kate  Kortz,  to  recover 
a  balance  due  for  his  services  In  drawing  the 
plans  and  superintending  the  construction  of 
their  residence  near  Owensboro,  In  Daviess 
xwunty.  He  alleged  that  be  was  entitled  to 
receive  S  per  cent  of  tbe  cost  price  of  tbe 
bouse,  wblcb  was  $10,724.73,  or  tbe  stun  of 
1536.23.  Of  this  amount  he  had  been  paid 
1300.  He  asked  judgment  for  the  balance  of 
$236.23.  After  denying  the  material  allega- 
tions of  the  petition,  defendants,  by  counter- 
claim, set  up  several  Items  of  damage,  which 
they  alleged  resulted  because  of  defective 
plans,  or  because  of  the  negligent  manner 
In  which  the  plaintiff  superintended  tbe  con- 
struction of  the  building.  The  items  of  dam- 
age relied  on  aggregated  $1,046.70.  The  case 
was  submitted  to  a  Jury,  which  returned  a 
verdict  in  favor  of  plaintiff  for  $161.10. 
Plaintiff  was  given  Judgment  for  this  amount, 
and  defendants'  counterclaim  dismissed.  De- 
fendants appeal. 

The  items  of  damage  set  np  In  the  counter- 


claim are  as  followa:  (1)  Two  hundred  dol- 
larB  for  permitting  contractor  to  construct 
the  walls  of  slz-tnCh  tile,  Instead  of  elt^t- 
incb  tile,  as  required  by  the  plans  and  speci- 
fications. (2)  Because  of  defective  plans,  and 
the  fallnre  of  plaintiff  to  get  a  true  level  of 
the  lot:  1  back  porch,  $10.S0;  additional 
step,  $10:  2  concrete  beams,  $18;  1  10-foot 
wall,  $U.60 ;  1  &-f  oot  waU,  $7 ;  1  wall  9x3x18, 
$8;  1  waU  6x3x13,  $7.  (3)  Nineteen  doUars 
and  seventy  cents  for  changes  made  after 
work  was  completed,  growing  ont  of  refusal 
of  plaintiff  to  make  suitable  changes  In  his 
plans  before  work  was  done.  (4)  Defective 
roofing,  $5a  (5)  $80  for  extra  work  on  tiling 
floor,  occasioned  by  the  failure  of  plaintiff  to 
give  the  contractor  correct  copy  of  plans.  (S> 
Seventy-five  dollars  for  services  of  another 
architect,  who  was  employed  to  provide  plans 
to  remedy  the  defective  condition  of  the  roof 
of  tbe  porches.  (7)  Defective  plans,  causing 
rains  and  snows  to  flow  on  the  north  side 
and  freeze  in  front  of  the  front  door,  $60.  (8> 
Defective  stucco  work  on  outside  of  walls, 
$600. 

The  evidence  for  jdalntiff  was  to  the  effect 
that  several  changes  were  made  In  the  plans 
and  spedflcatlons  by  the  direction  of  or  with 
the  consent  of  defendants ;  that  six-inch  tile 
for  the  walls  was  substituted  in  the  place  of 
elghMnch  tile  on  the  suggestion  of  the  party 
furnishing  tbe  tile,  and  this  was  agreed  to. 
After  the  house  was  located,  defendants  sug- 
gested a  change  in  tbe  location,  and  this,  in 
connection  with  the  fact  that  they  wanted  a 
cellar  under,  the  porch,  necessitated  the  addi- 
tional items  embraced  under  heading  No.  2. 
Under  the  original  plans  the  roof  was  to  be 
of  tile,  but  defendants  substituted  asbestos 
shingles.  The  leak  was  due  to  this  fact. 
According  to  the  evidence  for  defendants,  no 
change  in  the  location  of  the  house  was  made 
after  the  levels  were  given.  The  plans  them- 
selves provided  for  a  house  on  a  level.  The 
Items  under  heading  No.  2  were  made  neces- 
sary because  of  defective  plans  and  the  fail- 
ure to  give  true  levels.  Defendants  did  not 
consent  to  any  change  In  the  tile  of  which 
the  walls  were  to  be  constructed.  The  dif- 
ference In  the  cost  of  the  tile  is  about  $26  or 
$30.  In  the  construction  of  tbe  porch  floor 
the  original  plans  were  proper.  In  the  copy 
of  the  plans  given  to  the  contractor  certain 
Items  necessary  for  the  proper  construction 
of  the  porch  were  omitted.  Defendants  were 
compelled  to  pay  out  the  sum  of  $80  to  make 
the  porch  conform  to  the  plan.  The  substitu- 
tion of  asbestos  shingles  Instead  of  tile  for 
the  roof  in  no  way  affected  the  roof  so  far  as 
its  leaking  was  concerned.  The  protection 
of  tbe  roof  depended  on  the  proper  construc- 
tion and  location  of  the  material  underneath. 
The  stucco  work  on  the  outside  walls  had  be- 
gun to  crack  and  peel  off.  To  restore  the  de- 
fects In  the  inside  walls  growing  out  of  the 
leak  in  the  house,  and  to  repair  the  damage 
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to  the  outside  walls,  an  expenditure  of  about 
|16S  would  be  necessary.  Defendants  did  not 
know  the  bad  condition  of  the  stucco  work 
until  the  filing  of  their  amended  answer. 

[1,  2]  It  Is  the  contention  of  the  defend- 
ants that  as  to  certain  of  the  above  itema 
of  damage  no  evidence  was  presented  by 
plaintiff,  and  that  therefore  the  finding  of  the 
Jury  Is  flagrantly  against  the  evidence.  Dam- 
ages to  the  amount  of-|75  were  allowed  by 
the  Jury.  Exactly  which  Items  of  damage, 
does  not  appear.  While  It  is  true  that  a  pub- 
lic profession  of  an  art  Is  a  r^resentatlon 
or  undertaking  to  all  the  world  that  the  pro- 
fessor iMssesses  the  requisite  ability  and 
skill,  and  It  therefore  follows  that  an  archi- 
tect Is  presumed  to  possess  the  skill  and  abil- 
ity necessary  to  the  practice  of  his  profes- 
sion, and  is  liable  for  damages  occasioned  by 
defective  plans  (Harmer  v.  Cornelius,  5  C.  B. 
N.  S.  246,  94  E.  C.  L.  246;  2  Am.  &  Eng. 
Ency.  of  Law  [2d  Ed.]  818),  yet  he  does  not 
undertake  that  bis  iflans  will  be  absolutely 
perfect,  and  is  liable  only  for  a  failure  to 
exercise  reasonable  skill  in  the  preparation 
of  the  plans.  Ftirthermore,  if  he  be  employ- 
ed to  superintend  the  building,  he  is  not  lia- 
ble at  all  hazards  for  every  defect  in  Its 
construction,  but  is  only  required  to  use 
reasonable  care  and  diligence  in  seeing  that 
the  work  is  properly  done^  The  mere  fact, 
therefore,  that  some  of  the  material  Is  de- 
fective, or  that  some  of  the  construction 
work  is  not  done  In  a  workmanlike  manner,  Is 
not  sufficient  to  establish  as  a  matter  of  law 
that  be  has  not  fuUy  performed  his  contract. 
Under  such  drcnmstances,  the  question 
whether  or  not  he  used  reasonable  care  and 
diligence  In  superintending  the  work  is  a 
question  for'  the  Jury.  Peterson  v.  Rawson, 
84  N.  T.  370;  Hubert  v.  Altken,  2  N.  T. 
Supp.  711;  Stewart  v.  Boehme,  53  IlL  App. 
463;    Shlpman  v.  State,  43  Wis.  381. 

Take,  for  Instance,  the  stucco  work,  which 
Is  one  of  the  largest  items  of  damage  claim- 
ed. The  defendants  aU  testify  that  they, 
who  had  been  occupying  the  house,  could 
not  discover  Its  defective  condition  until  aft- 
er the  time  the  amended  answer  was  filed. 
It  had  only  recently  begun  to  peel  off.  While 
It  \b  doubtless  true  that  an  architect  has 
better  means  of  observation  and  detection, 
yet  It  cannot  be  said  that  the  evidence  con- 
clusively shows  that  plaintiff,  by  the  exercise 
of  reasonable  care  and  diligence,  could  have 
discovered  the  defective  condition  of  the 
stucco  before  it  began  to  fall  off.  Notwith- 
standing the  proof  as  to  its  condition.  It 
was  for  the  Jury  to  say,  under  all  the  cir- 
cumstances, whether  or  not  plaintiff  failed 
to  exercise  reasonable  care  and  diligence. 
The  same  is  true  of  the  other  Items.  Taking 
into  consideration  the  fact  that  damages 
were  allowed,  and  the  uncertainty  as  to  the 
particular  items,  or  the  amount  thereof,  we 
are  unable  to  say  that  the  finding  of  the  Jury 
was  flagrantly  against  the  evidence. 


We  find  no  prejudicial  error  tn  the  ad-- 
mission  or  rejection  of  evidence. 

The  instructions  are  more  favorable  to  tbe 
defendants  than  they  should  be. 

Judgment  affirmed. 


BRADY  V.  BEADY  et  al, 

(Court  of  Appeals  of  Kentucky.    April  24, 
1914.) 

1.  DowEB  (§  12*)— Estates  Liable  to  Dow- 
■Br— Statutobt  Pbovisionb. 

Under  Ky.  St.  f|  2132,  2134,  providing 
that,  if  a  huBband,  darmg  coverture,  was  seised 
of  a  fee-simple  estate,  the  surviving  wife  may 
have  dower  therein,  though  the  husband  may 
not  have  had  actual  possesaion,  a  gurvivinK 
widow  has  an  estate  for  life  in  one-third  of  all 
the  real  estate  of  which  her  deceased  husband, 
or  any  one  for  liis  use,  was  seised  of  an  estate 
in  fee  during  the  coverture,  though  the  husband 
may  not  have  liad  actual  possession,  but  she 
may  not  have  dower,  where  the  husband  had 
only  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  SS  36-43,  48;   Dec.  Dig.  $  12.»] 

2.  Wills    (J    614*) — Oonstbuction— Estates 
Cheated — "'Life  Estate." 

A  devise  to  one  for  life  and,  at  his  death, 
to  his  children,  if  any,  and,  if  none,  to  his  heirs, 
creates  in  the  first  devisee  a  life  estate  only, 
within  Ky.  St.  {  2345,  declaring  that,  if  any 
estate  shall  be  given  by  will  to  one  for  life,  and, 
after  his  death,  to  his  heirs,  the  same  shall  be 
construed  to  be  an  estate  for  life  only  in  such 
person,  and  a  remainder  in  fee  in  his  heirs. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Djg.  SI  1393-1416;    Dec.  Dig.  {  614.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4153,  4154.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  between  Anna  H.  Brady  and  John 
A.  Brady  and  others.  From  a  Judgment  for 
the  latter,  the  former  appeals.    Affirmed. 

J.  M.  Chilton,  of  Louisville,  for  appellant 
Samuel  W.  Greene  and  Bobt  B.  Woods,  both 
of  Louisville,  for  appellees. 

HOBSON,  C.  J.  The  will  of  George  Mc- 
Curdy  contains  this  provision:  "I  give  and 
devise  to  my  beloved  nephew,  Matthew  Bra- 
dy, the  tract  of  land  on  which  I  now  reside 
known  as  the  Old  Taylor  place  and  situated 
In  Jefferson  county,  Koitucky,  on  the  Browns- 
boro  road  about  five  miles  from  the  city 
of  Louisville,  containing  about  eighty  acres, 
together  with  all  the  stock,  crops,  farming 
utensils,  household  and  Utchen  furniture,  and 
everything  on  said  place  belonging  to  me.  I 
also  give  and  devise  to  said  Matthew  Brady 
fifty  acres  of  land  In  Jefferson  county,  Ken- 
tucky, on  the  Brownsboro  road  about  six 
miles  from  the  city  of  Louisville  being  the 
west  part  of  the  eighty  acres  purchased  by 
me  from  the  McCampbell  heirs  In  1876.  I 
give  the  two  tracts  of  land  Just  above  men- 
tioned to  said  Matthew  Brady  in  fee  simple. 
I  also  give  and  devise  to  said  Matthew  Brady 
during  his  life  a  lot  of  ground  with  the  ap- 
purtenances thereunto  belonging  in  the  city 
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of  ZiOQlsvUl^  Kentucky,  attaated  on  the 
northwest  comer  of  Market  and  Second 
streets  fronting  fifty-two  and  one-half  feet 
on  the  North  side  of  Maiicet  street  and  ex- 
tending back  northwardly  inclndlng  one 
house  fronting  on  Second  street  At  the 
death  of  said  Matthew  Brady  it  Is  my  will 
that  said  property  shall  belong  to  Us  ddl- 
dren,  if  any,  and  If  none  then  to  his  lawful 
heirs." 

Matthew  Brady  died  intestate  on  August 
21,  1913,  without  issue,  leaving  surviving 
him  his  widow,  Anna  H.  Brady,  and  three 
brothers,  who  were  his  heirs  at  law.  The 
widow  brought  this  suit  against  the  three 
brothers,  claiming  that  she  was  entitled  to 
dower  In  the  lot  of  ground  situated  on  the 
northwest  comer  of  Market)  and  Second 
streets  in  Louisville,  which  was  by  the  will 
devised  to  her  husband  for  life,  and,  at  his 
death,  to  belong  to  his  children,  if  any,  and, 
if  none,  then  to  his  lawful  heirs.  The  circuit 
court  sustained  a  demurrer  to  her  petition, 
and,  the  action  having  been  dismissed,  she 
appeala 

It  is  dear  from  the  will  that  the  testator 
knew  the  difference  between  a  fee  and  a  life 
estate.  The  Old  Taylor  place  and  the  land  on 
the  Brownsboro  road  are  devised  to  Matthew 
Brady  in  fee  simple,  but  the  lot  in  Louis- 
ville on  the  northwest  comer  of  Market  and 
Second  streets  is  devised  to  him  during  his 
life. 

[1,2]  Sections  2132,  2134  and  2345,  Ky. 
St,  are  as  follows: 

"After  the  death  of  either  the  husband  or 
wife,  the  survivor  shall  have  an  estate  for 
his  or  her  life  in  one-third  of  all  the  real  es- 
tate of  which  he  or  she,  or  any  one  for  his 
or  her  use,  was  seized  of  an  estate  in  fee 
simple  during  the  coverture,  unless  the  right 
to  such  dower  or  interest  shall  have  been 
barred,  forfeited  or  relinquished ;  and  the 
survivor  shall  have  an  absolute  estate  in 
one-half  of  the  surplus  personalty  left  by 
such  decedent"    Section  2132,  Ky.  St 

"If  the  husband  during  the  coverture,  was 
seized  in  law  of  the  fee  simple  of  any  real 
estate,  then  the  wife  if  she  survive  him,  may 
have  dower  therein,  although  the  husband 
may  not  have  had  actual  possession  thereof." 
Section  2134. 

"If  any  estate  shall  be  given  by  deed  or 
will  to  any  person  for  his  life,  and  after  his 
death  to  his  heirs,  or  the  heirs  of  his  body, 
or  his  issue  or  descendants,  the  same  shall 
be  constmed  to  be  an  estate  for  life  only  in 
such  person,  and  a  remainder  in  fee  simple  in 
his  heirs,  or  the  heirs  of  his  body,  or  his  is- 
sue or  descendants."     Section  2345,  Ky.  St 

By  section  2132,  Ky.  St,  the  widow,  after 
the  death  of  her  husband,  shall  have  an 
estate  for  her  life  in  one-third  of  all  the 
real  estate  of  which  he,  or  any  one  for  his 
use,  was  seised  of  an  estate  in  fee  simple 
during  the  coverture;  and  by  section  2134, 
Ky.  St,  if  the  husband  during  the  coverture 


waa  seised  In  law  of  the  fee  simple  of  any 
real  estate^  then  the  widow  may  have  dower 
therein,  although  the  husband  may  not  have 
had  actual  possession  thereof;  but  in  no  case 
Is  she  entitled  to  dower  under  the  statute 
where  the  husband  has  only  a  life  estate  in 
the  land.  By  section  2345,  Ky.  St,  U  any 
land  shall  be  given  by  deed  or  will  to  any 
person  for  life,  and,  after  his  death,  to  hia 
heirs  or  his  issue  or  -  descendants,  the  same 
shall  be  construed  to  be  an  estate  for  Ufa 
only  in  such  i>erson.  Matthew  Brady,  there- 
fore, took  under  the  will  only  a  life  estate  in 
the  Market  street  property,  and,  as  he  had 
only  a  life  estate  in  the  property,  his  widow 
is  not  under  the  statute,  entitled  to  dower 
In  it 

Bnt  It  Is  insisted  that  a  dlflferent  rule  was 
laid  down  in  Jacob  v.  Jacob,  4  Bush,  110, 
and  Johnson  v.  Jacob,  11  Bush,  646.  The 
second  case  merely  followed  the  first  being 
based  upon  the  same  will.  It  was  not  held 
in  either  case  that  the  widow  was  entitled  to 
dower  in  the  land  under  the  statute.  It  was 
only  held  that  she  took  under  the  will,  as 
a  legatee,  by  Implication,  a  dower  interest 
That  will  provided  that,  after  the  death  of 
the  life  tenant  the  property  should  pass  to 
his  descendbnts  "in  the  same  manner  as  it 
would  pass  by  the  law  of  descent  If  the  same 
were  to  descend  from  him";  and  there  were 
a  number  of  subsequent  provisions  In  the 
will  showing  that  the  testator,  who  was  the 
father  of  the  life  tenant  did  not  contemplate 
excluding  his  daughter-in-law  from  any  in- 
terest in  the  property.  The  case  turns  on 
the  peculiar  provisions  of  the  vriU  whidi 
was  there  before  the  court  from  which  the 
court  concluded,  taking  the  wiU  as  a  whole, 
that  the  testator  Intended  his  son's  widow  to 
take  as  a  legatee  by  implication  in  case  she 
survived  him.  After  referring  to  a  number  of 
provisions  of  the  will,  the  court  thus  stated 
its  conclusions:  "All  these  provisions  mani- 
fest an  Intention  in  the  testator  that,  should 
any  of  his  sons  die,  his  surviving  wife  should 
be  endowed,  as  he  devises  the  remainder  to 
those  who  would  take  under  the  laws  of  de- 
scent from  the  holder  of  the  life  estate." 

There  are  no  provisions  in  the  will  before 
us  similar  to  those  there  before  the  court, 
and  that  case  is  to  be  understood  as  rested 
simply  on  the  construction  of  the  will  then 
before  the  court. 

Judgment  afllrmed. 


WESTEEN  UNION  TELEGRAPH  CO.  T. 
REED. 

(Court  of  Appeals  of  Kentucky.    April  24, 

1.  PI.EADINO  (I  236*)— Ahendukntb—Discbk- 
TioN  OF  Tbial  CotntT. 

The  limitation  on  the  discretion  of  the  trial 
court  in  allowing  amended  pleadings  imposed  by 
Civ.   Code  Prac.  §  134,   is  that  the  proposed 


•For  other  casas  M*  lame  topic  and  aectlon  NUMBER  In  Dec  Dig.  *  Am.  Dlf.  Key-No.  Serlee  *  Rep'r  ladezee 


Digitized  by 


Google 


Ky.) 


WESTKRN  UXION  TEXjEOJEtAPH  CO.  ▼.  RKED 


667 


•mended  pleadings  most  be  in  furtherance  of 
justice,  and  mast  not  change  substantially  the 
claim  or  defense. 

[E](3.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  601,  605;   Dec  Dig.  §  236.*] 

2.  PUBAblNO    (S  236*)— AMKNDiatHTa— DlBCBE- 

TION  OF  Tkull  Coubt. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  in  the  delivery  of  a  message 
announcing  the  death  of  the  mother  of  the 
sendee,  thereby  depriving  her  of  the  privilege 
of  attending  the  funeral,  merely  allegeid  negli- 
gence cauBing  a  delay  in  the  delivery  of  the  mes- 
sage, the  allowance,  during  the  trial,  of  an 
amended  petition  alleging  the  further  negligence 
of  the  company's  manager  in  falsely  informing 
the  sendee  of  the  time  of  the  funeral,  and  that, 
if  she  had  been  correctly  informed  as  to  the 
time,  she  would  have  been  able  to  attend  the 
funeral  and  would  have  done  so,  followed  by  a 
dischai^ge  of  the  jury  and  a  postpooement  of  the 
trial  to  a  later  date,  was  within  the  discretion 
of  the  court  to  idlow  amended  pleadings  in  fur- 
therance of  justice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |{  601,  605;    Dec.'  Dig.  |  236.*] 

8.  AoiioN  (f  38*)— Sinouc  ob  Bnhbb  Cause 

ow  Action. 

The  original  petition,  alleging  the  negli- 
gence of  a  telegraph  company  in  the  delivery 
of  a  message  announdng  the  death  of  plaintiff's 
mother,  thereby  depriving  her  of  the  privilege 
of  attending  the  funeral,  and  an  amended  peti- 
tion, alleging  further  negligence  of  the  compa- 
ny's manager  in  falsely  informing  plaintiff  of  the 
time  of  the  funeral,  while,  if  he  bad  correctly 
informed  her  of  the  time,  she  would  have  been 
able  to  attend  the  funeral  and  would  have  done 
so,  do  not  set  up  Inconsistent  allegations  of  neg- 
ligence, contrary  to  Civ.  Code  Prac.  |  113,  sub- 
sec.  4,  but  the  amended  petition  merely  sets  up 
an  additional  act  of  negligence  which  prevent- 
ed plaintiff  from  attending  the  funeral,  and  the 
ori^al  and  amended  pentions  state  only  one 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  81  64».  565 ;    Dea  Dig.  |  38.*] 

4.  Teubobaphb  aitd  Ti!I.bphonb8  (I  73*)— Dk- 
LAT  lit  Dkuvbbt  of  Messaoeb— Evidencx 
— Question  fob  Jubt. 

whether  a  telegraph  company  negligently 
delayed  the  delivery  of  a  message  announcing  the 
death  of  plaintifTs  mother,  and  whether  plain- 
tiff was  thereby  prevented  from  attending  the 
funeral,  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  76;  Dea  Dig.  | 
73.*] 

5.  Tbueobaphb  and  Telephones  (§  74*)  — 
NxGiiiasNCX — Evidence— Instructions. 

Where,  in  an  action  for  delay  in  the  de- 
livery of  a  message  announcing  the  death  of 
plaintiff's  motber  and  for  the  negligence  of  a 
third  nerson  in  falsely  informing  her  of  the 
time  of  the  tnneral,  thereby  depriving  her  of  the 
privil^e  of  attending  it,  the  evidence  showed 
that  the  letter  sent  by  the  third  person,  con- 
taining the  misinformation  as  to  the  time  of 
the  funeral,  was  signed  by  the  third  person  as 
manager  for  the  company,  and  that  he  had  re- 
ceived the  information  from  the  company's 
agent  at  the  place  of  the  mother's  death,  a 
charge,  authorizing  a  recovery  unless  the  third 
person  acted  personally,  and  not  as  agent  of  the 
company,  in  delivering  the  letter,  correctly  sub- 
mitted the  issue  of  the  third  person's  author- 
ity to  bind  the  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  77;  Dec.  Dig.  { 
74.*] 


6w  Tbiai.  ({  243*)— iNSTBUcnoRB— IiTcoirsisi- 

XNT   iNSTBUCnONS. 

Instructions  based  on  two  different  allega- 
tions of  fact  are  not  contradictory,  where,  un- 
der the  proof,  the  jury  can  find  for  one  party 
under  both  issues  presented,  and  only  for  the 
adverse  party  under  one  of  the  issues. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  664,  665 ;   Dec.  TUg.  {  243.*] 

7.  Appeal  and  Ebbob   (§   1066*)— Habmless 
EJbbob— Ebbonkous  Instbuctionb. 

Where,  in  an  action  ag^nst  a  telegraph 
company  for  delay  in  delivering  a  message  an- 
nouncing the  death  of  the  mother  of  plaintiff 
and  for  the-  negligence  of  the  company's  man- 
ager in  giving  plaintiff  false  information  as  to 
the  date  of  the  funeral,  so  as  to  deprive  her  of 
the  privilege  of  attending  the  funeral,  the  un- 
disputed evidence  showed  that,  if  the  message 
had  been  promptly  delivered,  plaintiff  could  have 
reached  the  place  of  the  funeral  in  time  to  at- 
tend it,  and  the  only  issue  involved  the  man- 
ager's mistake  in  informing  plaintiff  of  the  time 
of  the  funeral  and  plaintiff's  purpose  in  attend- 
ing the  funeral  but  for  the  misinformation,  in- 
structions authorizing  a  recovery  if  the  com- 
pany failed  to  exercise  ordinary  care  in  deliver- 
ing the  message,  and  thereby  preventing  plaintiff 
from  attending  funeral,  were  not  prejudicial  to 
the  company. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;    Dec.  Dig.  |  1066.*] 

Appeal  from  Glrcalt  Court,  Kenton  County, 
Criminal,  Common  Law,  and  Equity  Dlvi- 
alon. 

Action  by  China  Reed  against  the  West- 
em  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Richards  &  Barrls,  of  Louisville,  S.  D. 
Rouse,  of  Covington,  George  H.  Fearons,  of 
New  York  City,  and  A.  G.  Ronald,  of  Louis- 
ville, for  appellant  B.  F.  Grazianl,  of  Cov- 
ington, for  appellee. 

MILLER,  J.  At  the  times  hereinafter  men- 
tioned, the  appellee,  China  Reed,  lived  at  No. 
121  Oataand  avenue,  in  Covington,  Ky..  Her 
house  was  not  numbered,  but  the  house  upon 
the  adjoining  lot  bore  the  number  "119." 

Mrs.  Reed's  mother  was  visiting  in  Cam- 
argo,  a  small  town  In  Illinois,  about  300 
miles  from  Covington;  and  she  having  died 
there  on  Saturday,  September  12,  1912,  the 
following  telegram  was  sent  to  Mrs.  Reed : 
"Camargo,  Ills.  September  21,  1912.  Mrs.  T. 
B.  Beed,  121  Oakland  Avenue,  Covington, 
Ky.:  Grandmother  is  dead.  Come  at  once. 
Answer.  Wm.  A.  Watklns."  This  message 
was  received  at  the  appellant's  Covington  of- 
fice at  4:32  o'clock  p.  m.  on  the  same  day, 
and  was  turned  over  to  Jackson,  a  messen- 
ger boy,  for  delivery.  He  returned  in  about 
an  hour,  reporting  that  he  had  >>een  un- 
able to  find  appellee's  residence  at  121  Oak- 
land avenue.  Cosby,  appellant's  manager  at 
Covington,  then  consulted  the  city  directory 
for  appellee's  address  and  found  it  given  at 
No.  59  East  Second  street;  but,  upon  attempt- 
ing a  delivery  to  appellee  at  that  address, 
the  messenger  was  informed  that  appellee 
had  moved,  and  that  her  new  address  was 
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unknown.  Cosby  then  took  from  the  city 
directory  the  name  of  appellee's  husband,  T. 
B.  Reed,  who,  according  to  the  directory,  was 
In  the  service  of  the  Inter-Sonthem  Life  In- 
surance Company,  In  the  Coppin  Building,  In 
Covington,  and  endeavored  to  iieach  him 
through  that  company,  but  was  told  that 
Reed  was  no  longer. in  its  service.  The  mes- 
sage was  again  given  to  a  messenger,  with 
instructions  to  make  a  farther  attempt  to  de- 
liver it  to  the  Oakland  street  addres-s,  but  this 
second  trip  was  likewise  unsuccessful.  Cos- 
by then  mailed  appellee  a  postal  card,  direct- 
ed to  her  at  No.  121  Oakland  avenue,  reading 
as  follows:  "Please  call  at  435  Scott  street 
and  get  a  telegram  received  for  you  at  this 
office,  but  which  remains  undelivered  for 
want  of  suitable  address.  Time  mailed  Sep- 
tember 21,  1912.  J.  D.  Cosby,  Manager." 
Cosby  then  wired  to  the  defendant's  office  at 
Camargo,  stating  that  the  Covington  man- 
ager had  been  unable  to  locate  Mrs.  Reed. 
On  Sunday  morning  an  answer  was  received 
by  Cosby  Instructing  him  to  mall  the  mes- 
sage to  Mrs.  Reed,  at  the  "General  Delivery," 
which  he  did.  Appellee  received  the  postal 
card  notice  on  Monday  morning,  the  23d, 
and  called  at  appellant's  office  about  11:25 
o'clock  a.  m.,  where  the  message  was  read 
to  her  from  a  copy.  She  immediately  went 
to  the  post  office,  and,  after  securing  the 
original  message,  she  went  at  once  to  her 
daughter's  residence  in  Cincinnati,  where 
she  remained  until  the  afternoon  preparing 
to  depart  for  Camargo.  When  she  returned 
to  her  home  in  Covington  about  suppertlme, 
she  there  found  the  following  letter,  which 
had  been  left  under  the  door:  "Western 
Union  Telegraph  Company,  Manager's  Office. 
Covington,  Ky.  September  23,  1912.  3  :30  p. 
m.  Mrs.  T.  B.  Reed,  121  Oakland  Avenue, 
City — Dear  Madam:  Referring  to  conversa- 
tion of  this  morning,  I  am  able  to  advise 
you  that  the  funeral  of  your  grand-mother 
will  take  place  tomorrow,  Tuesday  morning, 
at  10  o'clock.    Tours  very  truly,  J.  D.  Cosby." 

The  deceased  was  the  mother,  and  not  the 
grandmother  of  Mrs.  Reed ;  the  original  tele- 
gram having  been  sent  by  Wm.  A.  Watkins, 
a  grandson  of  the  deceased.  There  is  no  ex- 
planation of  appellant's  ability  to  deliver  the 
letter,  after  it  had  failed  to  deliver  the 
telegram  bearing  the  same  address. 

Upon  the  return  of  appellee's  husband 
shortly  after  she  had  received  the  forego- 
ing letter,  he  went  to  the  railroad  ticket  of- 
fice for  tike  purpose  of  ascertaining  whether 
the  appellee  could  get  to  Camargo  by  10 
o'clock  the  next  morning.  He  found,  how- 
ever, that  the  first  train  would  leave  Cincin- 
nati at  2:45  o'clock  that  night,  and  would  not 
reach  Camargo  until  11:22  the  next  morning, 
which  would  be  after  the  funeral,  according 
to  the  letter  written  by  Cosby.  Appellee  did 
not,  therefore,  undertake  the  trip;  and  on 
September  30,  1912,  she  filed  this  action 
against  appellant  for  negligence  in  failing 
to  deliver  the  message  in  time  for  her  to 


attend  the  funeral  of  her  mother,  alleging 
that  if  the  message  had  been  delivered  on 
Saturday,  the  21st,  she  could  easUy  have 
reached  Camargo  in  time  to  attend  the  fu- 
neral on  the  morning  of  Tuesday  the  24th. 

Api)ellee  having  afterwards  learned' that  her 
mother  had  not  been  buried  until  Tuesday 
afternoon,  she  amended  her  petition  by  al- 
leging the  further  negligence  of  Cosby,  the 
manager,  in  falsely  telling  her,  as  he  did  in 
his  letter,  that  the  funeral  would  take  place 
on  Tuesday  morning;  and  that,  U  he  bad 
correctly  informed  her  that  the  funeral  would 
not  take  place  until  Tuesday  afternoon,  she 
would  have  been  able  to  attend  the  funeral, 
and  would  have  done  so.  The  amendment 
was  offered  during  the  trial,  and  upon  ap- 
pellant's motion,  the  jury  was  discharged 
and  the  trial  postponed. 

By  way  of  defense  appellant  denied  all  neg- 
ligence upon  the  part  of  its  general  manager 
and  messengers ;  it  pleaded  contributory  neg- 
ligence upon  the  part  of  the  sender  of  the 
message  in  not  giving  an,  adequate  address, 
and  further  alleged  that,  in  sending  the  letter, 
of  September  23d  to  Mrs.  Reed,  Cosby  was 
not  acting  as  the  agent  of  appellant,  but  did 
so  Tol'imtarlly  and  in  his  private  capacity. 

The  plaintiff  recovered  a  verdict  and  Judg- 
ment for  $600,  and  the  defendant  apioeals. 

[1,2]  1.  It  is  insisted  that  the  court  erred 
in  permitting  the  amended  petition  to  be  filed. 

Section  134  of  the  Civil  Code  provides,  in 
part,  as  follows:  "The  court  may,  at  any 
time,  in  furtherance  of  Justice,  and  on  such 
terms  as  may  be  proper,  cause  or  permit  a 
pleading  or  proceeding  to  be  amended,  by 
adding  or  striking  out  the  name  of  a  party ; 
or,  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect;  or 
by  inserting  other  allegations  material  to  the 
case;  or,  if  the  amendment  does  not  change 
substantially  the  claim  or  defense,  by  con- 
forming the  pleading  or  proceeding  to  the 
facts  proved." 

It  has  been  repeatedly  decided  by  this 
court  that  the  only  limitation  upon  the  dis- 
cretion of  the  court  in  allowing  amended 
pleadings  to  be  filed  is  that  they  must  be  in 
furtherance  of  Justice,  and  must  not  change 
substantially  the  claim  or  defense;  and,  with 
few  exceptions,  the  action  of  the  trial  court 
in  permitting  or  rejecting  amendments  has 
been  approved.  Greer  v.  City  of  Covington, 
83  Ky.  410,  2  S.  W.  323;  L.  4  N.  R.  R.  Ca 
V.  Pointer,  113  Ky.  952,  69  S.  W.  1108,  24  Ky. 
Law  Rep.  772. 

Appellant  does  not  claim  that  it  was  suiv 
prised  or  misled  by  the  pleading;  and,  the 
trial  court  having  discharged  the  Jury  and 
postponed  the  trial  to  a  later  date,  appellant 
was  not  taken  by  surprise,  and,  so  far  as  we 
are  able  to  see  from  the  record,  was  not  prej- 
udiced in  any  material  respect. 

[3]  2.  After  the  amended  petition  was  fil- 
ed, however,  the  defendant  moved  the  court 
to  require  the  plaintiff  to  elect  which  cause 
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of  action  she  wonld  prosecute,  that  alleged  In 
the  original  petition,  or  In  the  amended  pe- 
tition; but  the  conrt  overmled  the  motion. 
It  Is  Insisted  that  this  was  error. 

The  motion  was  made  upon  the  theory  that 
the  allegations  of  the  original  petition 
were  inconsistent  with  the  allegations  of  the 
amended  petition,  and  contrary  to  subsection 
4  of  section  113  of  the  Code,  which  prohibits 
the  fiUng  of  Inconsistent  pleadings,  under 
penalty  of  being  required  to  elect  between 
them.  The  acts  of  negligence  were  not  plead- 
ed tn  the  altematlye,  but  the  alleged  act  of 
negligence  In  Cosby's  sending  the  letter  of 
Monday,  September  23d,  and  giving  the 
wrong  hour  of  the  funeral,  was  set  up  as  a 
further  act  of  negligence  upon  appellant's 
part,  and  in  'addition  to  the  original  negli- 
gence of  faUlng  to  promptly  deliver  the  orig- 
inal telegram  on  Saturday,  September  2l8t. 

The  original  petition  did  not  allege  the 
date  of  the  fnnera'l;  it  merely  alleged  that 
the  telegram  having  been  sent  to  appellee  on 
Saturday,  September  2l8t,  and  not  having 
been  ddivered  to  her  until  Monday,  Septem- 
ber 23d,  about  noon,  she  was,  by  reason  of 
this  unusual  delay  In  delivering  the  message 
on  the  third  day  after  it  was  sent,  unable  to 
attend  the  funeral.  The  amended  petition 
goes  further  and  cets  up  the  appellant's  ad- 
ditional act  of  negligence  In  Incorrectly  tell- 
ing appellee  that  the  funeral  would  be  held 
too  early  for  her  to  attend  it 

We  see  no  Inconsistency  in  these  two  alle- 
gations of  negligence.  If  either  was  true, 
and  it  was  for  the  Jury  to  say,  the  appellant 
was  liable.  The  gravamen  of  the  appellee's 
case  being  the  appellant's  negligence,  which 
prevented  her  from  attending  the  funeral, 
there  was  only  one  cause  of  action  stated. 

The  case  is  similar  In  this  respect  to  L.,  U. 
&  St  L.  R.  R.  Co.  V.  Beauchamp,  108  Ky.  48, 
56  S.  W.  716,  21  Ky.  Law  Rep.  1476,  where 
the  plaintiff's  orlgUial  petition  asked  dam- 
ages upon  the  ground  that  appellant's  engine 
had  struck  and  fataUy  injured  Beaucbamp's 
colt,  which  had  been  subsequently  killed  by 
appellant's  employes.  The  first  amended  pe- 
tition alleged,  in  the  alternative,  that  the 
colt  had  been  killed  in  the  manner  indicated 
in  the  original  petition,  or  it  had  been  killed 
In  a  cattle  guard,  negligently  maintained  by 
appellant  and  that  appellee  did  not  know 
which  fftct  was  true,  but  that  one  of  them 
was  true.  The  second  amended  petition  al- 
leged that  after  the  colt  had  been  crippled 
by  appellant's  engine,  although  not  fatally, 
the  appellant's  agents  had  wrongfully  and 
unnecessarily  killed  it ;  and  it  was  contended 
that  this  last,  allegation  was  inconsistent  with 
the  original  and  first  amended  petitions.  In 
overruUug  that  contention,  however,  the 
court  said:  "The  gist  of  the  action  upon 
which  recovery  Is  sought  is  for  the  death  of 
plaintiff's  colt  which,  it  is  alleged,  was  oc- 
casioned by  the  negligent  and  wrongful  acts 
of   appellant's    agents   and   employes.    The 


cause  which  is  the  basis  of  the  action  relied 
on  in  the  pleadings  is  the  same;  the  amend- 
ments only  alleging  different  acts  of  negli- 
gence which  occasioned  the  injury.  The 
amended  petitions  do  not  constitute  a  new 
cause  of  action,  and  the  conrt  properly  al- 
lowed them  to  be  filed."  Ttie  trial  conrt 
properly  overruled  the  motion  to  require  ap- 
pellee to  elect. 

[4]  3.  While  Mrs.  Reed  was  in  Cincinnati 
on  Monday  morning  she  learned,  through  a 
relative,  that  her  mother  was  dead,  where- 
upon she  immediately  returned  to  her.  home 
in  Covington,  and  was  writing  a  letter  to 
her  father,  at  Camargo,  at 'the  time  the  post- 
al card  notice  above  referred  to  was  deliver- 
ed to  her.  In  that  letter  she  said  she  had  not 
received  any  direct  message  of  her  mother's 
death;  and  in  the  course  of  the  letter  she 
used  this  expression:  "I  got  a  notice  that 
a  message  was  at  the  office  for  me,  Just  this 
minute,  but  could  not  be  delivered  for  some 
reason.  I  will  go  right  up  now  and  get  it  but 
I  don't  know  it  is  too  late  for  me  to  get  there 
in  time  for  the  funeral.  I  feel  so  bad  about 
It  for  I  would  have  come  on  last  week  if  I 
had  known  she  was  so  serionsly  ill."  It  is 
contended  that  this  letter  shows  appellee  had 
no  intention  of  attending  her  mother's  funer- 
al, and  that  there  should  have  been  a  per- 
emptory instruction  for  the  defendant  We 
do  not  think  the  letter  bears  the  construction 
attempted  to  be  pat  upon  it  Appellee's  po- 
sition is  that  up  to  the  time  she  received 
Cosby's  letter  late  on  Monday  evening,  she 
thought  she  would  not  be  able  to  attend  the 
funeral,  since  her  mother  had  died  on  Satur- 
day, and  appellee  had  no  notice  of  that  fact 
until  Monday;  but  that  she  really  could  and 
would  have  attended  the  funeral,  which  was 
not  held  until  Tuesday  afternoon,  if  Cosby's 
letter  had  not  misled  her.  Her  letter  of 
Monday,  above  quoted  from,  and  her  a'ctions. 
are  not  inconsistent  with  her  contention  that 
she  desired  to  attend  the  funeral  and  would 
have  done  so,  but  for  appellant's  negligence. 
If  appellant's  negligent  act,  whichever  it 
was,  prevented  appellee  from  attending  the 
funeral,  it  was  liable;  and,  there  being  evi- 
dence tending  to  sustain  appellee's  conten- 
tion that  she  was  so  prevented,  appellant's 
liability  was  a  question  for  the  Jury. 

4.  It  is  insisted,  however,  that  the  trial 
court  erroneously  instructed  the  Jury  in  the 
first  three  instructions. 

By  the  first  instruction  the  Jury  was  told 
to  find  for  the  appellee  In  case  it  believed 
from  the  evidence  the  defendant  fbiled  to 
exercise  ordinary  care  in  delivering  the  mes- 
sage, and  that  by  reason  of  such  failure  the 
appellee  was  prevented  from  reaching  Ca- 
margo before  the  burial  of  her  mother. 

[J]  The  third  instruction  advised  the  Jury 
that  although  appellee,  after  she  received 
the  telegram  of  September  21st  could  have 
reached  Camargo  in  time  to  attend  the  fu- 
neral, and  would  have  done  so  but  for  Cos- 
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by'a  misleading  letter  of  the  28d,  neverthe- 
less tbey  shoold  not  find  for  tbe  plaintiff, 
if  they  believed  that  Cosby  acted  person- 
ally and  on  his  own  account,  and  not  as 
agent  of  the  appellant.  In  delivering  the  let- 
ter of  Monday  the  23d. 

That  there  was  abundant  evidence  to  sus- 
tain the  finding  that  Cosby  was  acting  in 
his  capacity  as  managing  agent  for  appellant, 
we  think  there  can  be  no  doubt  He  not  only 
sent  the  letter  of  Monday  the  23d  as  "man- 
ager" for  appellant,  but  he  received  the  in- 
formation therein  contained  from  appellant's 
agent  at  Camargo.  EiVidently  he  was  at- 
tempting to  repair  the  neglect  which  had 
been  charged  against  his  office  for  his  failure 
to  promptly  deliver  the  telegram;  and  In 
80  doing  he  was  performing  a  service  for  his 
company. 

Unquestlonaoly,  therefore,  the  court  prop- 
erly Instructed  upon  the  theory  of  the  case 
as  presented  in  the  third  instruction,  and 
that  Instruction   was   substantially   correct 

[6,  7]  Appellant  Insists,  however,  that  the 
first  and  second  instructions  should  not  have 
been  given,  because,  as  it  claims,  the  ques- 
tion of  appellant's  negligence  In  delivering 
the  telegram  on  Monday  the  23d  was  not 
in  issue  under  the  proof.  It  is  true  the  un- 
contradicted proof  shows  that  the  message 
was  delivered  on  Monday  in  time  for  appel- 
lee to  have  reached  Camargo  before  the  fu- 
ner:il.  Not  only  is  this  shown  by  the  rail- 
road time-tables,  but  Ulcewise  by  the  testi- 
mony of  the  railroad  official  which  shows 
tliat  the  train  that  left  Cincinnati  at  2:45  a. 
m.  on  Tuesday,  the  24th,  reached  Camargo 
on  time  at  11:22  a.  m.  that  day,  which  would 
have  given  plaintiff  ample  time  to  attend  the 
funeral  that  afternoon.  The  only  Issues, 
therefore,  that  were  controverted  by  the  proof 
were  those  relating  to  Cosby's  mistake  in 
sending  the  letter,  and  the  appellee's  purpose 
in  attending  the  funeral  bat  for  the  receipt 
of  the  Cosby  letter. 

Strictly  speaking,  therefore,  the  first  and 
second  instructions  should  not  have  been  giv- 
en because  tbey  were  unnecessary,  under  the 
proof.  But  were  they  prejudicial  to  appel- 
lant's substantial  rights?  If  they  were  not 
so  prejudicial,  the  Judgment  should  not  be 
disturbed.  It  is  error  to  give  Instructions 
which  contradict  each  other;  but  these  In- 
structions were  not  contradictory.  They 
were  based  upon  two  different  allegations  of 
fact  and  the  Jury  could,  under  the  proof, 
have  consistently  found  for  appellant  though 
not  for  the  appellee,  under  both  aspects  pre- 
sented by  the  instructions. 

Moreover,  the  Jury  conld  have  found  for 
appellant  upon  the  issue  presented  by  the 
first  and  second  instructions,  and  for  the  ap- 
pellee under  the  third  instruction,  which 
presented  a  different  issue  of  negligence: 
and  this,  it  Is  evident  Is  what  the  Jury  did. 

There  being  no  testimony  even  tending  to 


contradict  appellanlfs  proof  that  Mrs.  Reed 
could  have  reached  Camargo  In  time  for  the 
funeral  by  leaving  on  the  train  which  left 
Cincinnati  at  2:45  o'clock  Monday  night  it 
is  perfectly  apparent  that  the  first  and  sec- 
ond Instructions  were  mere  surplusage,  and 
were  so  treated  by  the  Jury,  who*  really  tried 
the  case  upon  the  tliird  instruction,  which 
bore  upon  the  only  controverted  Issue  under 
the  proof. 

Furthermore,  since  the  first  and  second  In- 
structions related  to  an  issue  which  the  un- 
contradicted proof  thoroughly  established  in 
appellant's  favor,  it  could  not  have  been 
prejudiced  thereby.  On  the  contrary,  those 
Instructions  were  really  most  favorable  to 
appellant  since  they  authorized  a  verdict 
for  it  under  the  uncontradicted  evidence 
upon  that  issue.  If  appellant  had  asked  an 
Instruction  directing  the  Jury  to  find  that 
appellant  had  delivered  the  message  in  time 
for  appellee  to  reach  Camargo  in  time  for 
the  funeral,  and  predicating  a  recovery  upon 
Cosby's  agency  in  negligently  misinforming 
appellee  of  the  hour  of  the  funeral,,  it  would 
have  been  given.  Appellant  however,  offer- 
ed no  instruction  whatever. 

Upon  the  whole  case,  we  think  the  third 
Instruction  fairly  presented  the  issue  be- 
tween the  parties,  and  that  In  giving  the 
first  and  second  Instructions,  appellant's  sub- 
stantial rights  were  in  no  way  prejudiced. 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  NICHOLLS-t 

(Court  of  Appeals  of  Kentucky.    April  23, 
1914.) 

1.  iRDEUNirr  (f  13*)— Municipal  Cobpoba- 

TIONS    (I    808*)— INJUBIBS    TO    PEBSONS    OK 

Streets. 

One  injured  by  an  obstruction  on  a  side- 
walk placed  tber,e  during  the  construction  of  a 
building  on  the  abutting  property  may  recover 
cither  from  the  city  or  from  the  abutting  owner ; 
but  the  city  has  a  right  of  recovery  over  aKainst 
the  abutting  owner,  this  being  not  a  right  of 
contribntioD  but  indemnity. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  »  29-35;  Dec.  Dig.  S  13;*  Munici- 
pal Corporations,  Cent.  Dig.  §§  1684-1687,  169(>- 
1894;    Dec.  Dig.  |  808.*] 

2.  Release  (8  29*)— Injuries  to  Persons  on 
Sidewalk— Effect  of  Release  of  Abut- 
ting OWNEB. 

Where  plaintiff,  who  was  injured  in  a  fall 
over  an  obstruction  on  a  sidewalk,  released  the 
abutting  owner,  that  release  did  not  discharge 
the  city,  where  neither  the  pleadings  nor  the 
proof  showed  that  the  obstruction  which  caused 
the  injury  was  placed  on  the  sidewalk  by  the 
owner  of  the  abutting  property,  or  by  any  one 
for  whose  acts  he  was  responsible. 

rE3d.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  {{  64-70;  Dec.  Dig.  $  29.*] 

8.  Judgment  (J  681*)— Satisfaotiow  bt  One 
Jointly  Liable. 

Where  plaintiff,  who  was  injured  in  a  fall 
over  an  obstruction  on  a  sidewalk,  released  the 
abutting  owner  in  consideration  of  a  paj'inent 
of  $100,  that  payment  should  be  deducted  from 
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anjr   judgment   recoTered   against   the   munlci- 
pality. 

[ESd.   Note.— For  other  caees,  see  Judnnent. 
Cent.  Dig.  i|  1064,  1088,  1147;    Dec  Dig.  .1 
631.»] 
4.  CoNTiNDASCK  (i  2&*)— Right  to  Contiku- 

AHCB— StTBFBISK. 

A  pedestrian  injured  by  falling  over  an  ob- 
struction on  the  sidewalk  released  the  abutting 
owner,  and  the  defendant  municipality  set  up  in 
its  answer  that  the  obstruction  had  been  placed 
on  the  sidewallk  by  those  engaged  in  excavating 
(or  a  building  on  the  abutting  owner's  land,  and 
that  the  release  to  the  abutting  owner  waa  a 
bar  to  an  action  against  the  municipality. 
JJeld  that,  as  the  amount  paid  in  consideration 
of  the  release  was  a  satisfaction  pro  tanto  of 
any  judgment  which  might  be  recovered  against 
the  municipality,  a  demurrer  was  properly  over- 
ruled to  the  answer ;  but  the  municipality  can- 
not claim  a  continuance  on  the  ground  of  sur- 
prise because  the  coort  treated  the  settlement  as 
a  payment  rather  than  a  bar  to  the  action,  the 

g leading  not  alleging,  and  the  proof  not  sbow- 
ig,  that  the  obstruction  was  necessary  to  the 
construction  of  the  building,  or  that  those  who 
placed  it  there  were  acting  within  their  authority, 
particularly  when  the  affidavit  for  continuance 
did  not  show  that  it  could  establish  a  different 
state  of  facts  on  another  trial. 

[£;d.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  I  95 ;  Dec  Dig.  |  29.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  F.  Helen  NlchoUs  against  the 
City  of  Louisville.  From  a  Judgment  for 
plaintifT,  defendant  appeals.    Affirmed. 

Pendleton  Beckley  and  Leon  P.  Lewis,  both 
of  LooiSTlUe,  for  appellant.  Furlong,  Wood- 
bury 4  Furlong  and  J.  B.  Weayer,  all  of 
LoulsTllIe,  for  appellee. 

NUNN,  J.  The  city  of  Louisville  prosecutes 
this  appeal,  and  asks  this  court  to  reverse 
the  judgment  for  $360  which  F.  Helen  Nlch- 
oUs recovered  against  It.  She  sued  for  $6,000, 
and  the  jury  returned  a  verdict  in  her  favor 
for  $450,  but  credited  it  with  the  sum  of  $100 
paid  to  her  by  I.  F.  Starks.  This  credit  was 
pursuant  to  the  instructions  of  the  court. 

In  September,  1911,  while  walking  along 
Fourth  avenue,  she  fell  over  a  large  stone 
lying  on  the  sidewalk  In  front  of  the  Hagan 
property,  which  is  on  the  west  side  of  Fourth 
street  near  Broadway.  This  Hagan  lot  Is  ad- 
jacent to  the  Starks  lot,  and  upon  which  a 
large  building  had  Just  been  completed  at  the 
•time  of  the  injury.  The  stone  was  3  or  4 
feet  in  length,  and  about  18  inches  high. 
Plaintlfrs  attention  was  attracted  to  a  fright- 
ened child  at  the  Hagan  door.  Stopping 
for  the  moment  to  comfort  it,  and  turning  to 
continue  her  walk  down  Fourth  street,  she, 
in  the  act  of  turning,  fell  over  the  stone, 
which  she  had  not  seen  before.  Her  Injuries 
were  very  painful,  and  she  was  incapacitated 
from  any  sort  of  work  for  about  six  months. 
The  city  disputes  her  right  to  recover  any 
sum ;  but,  if  she  has  a  right  of  recovery,  the 
amount  awarded  her  is  not  Questioned.  This 
stone  had  been  lying  there  on  the  sidewalk, 
a  menace  to  pedestrians,  for  as  long  as  a 


month,  and  the  city  either  knew  of  it,  or  by 
the  exercise  of  ordinary  care  could  bare 
known  of  it  Her  action  in  the  first  place 
was  against  the  city  and  I.  F.  Starks  Jointly. 
Against  the  city  it  was  predicated  upon  th« 
idea  that  it  negligently  permitted  the  stone 
to  remain  on  the  sidewalk.  Against  Starks 
it  was  alleged  that  he  was  the  owner  of  the 
adjacent  property  upon  which  a  large  build- 
ing had  been  constmcted,  and  that  Starks, 
his  agents  and  employes,  in  excavating  for 
and  constructing  said  building  negligently 
placed  the  stone  on  the  sidewalk,  and  left  it 
there.  A  short  time  prior  to  the  trial  she  ac- 
cepted from  Starks  $100,  and  executed  a  writ- 
ing releasing  Starks  from  "all  claims  on  ac- 
count of  injuries  received  by  her  on  account 
of  the  fall  on  Fourth  street  near  the  building 
erected  by  Isaac  F.  Starks,  and  accept  said 
sum  in  full  satisfaction  of  her  claim  against 
Isaac  F.  Starks."  She  thereupon  had  an  or- 
der entered,  dismissing  her  action  against 
Starks,  and  withdrawing  all  the  allegations 
of  her  pleadings  with  reference  to  lilm.  The 
dty  then  filed  an  amended  and  supplemental 
answer,  setting  up  the  settlement  with  Starks. 
It  also  alleged  that,  in  consideration  of  a  build- 
ing permit  issued  to  Starks,  Starks  executed  to 
it  an  indemnifying  bond  whereby  he  obligated 
himself  to  pay  all  damages  occurring  on  ac- 
count of  excavation  made  in  or  obstruction 
placed  upon  the  sidewalk  while. engaged  in 
the  work  of  constructing  the  building.  In  ad- 
dition to  these,  we  copy  the  following  allega- 
tions :  "Defendant  states  that  the  obstruction 
in  the  highway  over  whldi  plaintiff  alleges  she 
fell,  and  out  of  which  said  alleged  accident  this 
cause  of  action  arose,  was  placed  upon  the 
sidewalk  of  the  dty  of  Louisville  by  those  en- 
gaged in  the  work  of  excavating,  or  in  other 
work  connected  with  the  building  on  the 
property  owned  by  said  codefendant,  Isaac 
F.  Starks."  "Defendant  .states  that,  by  rea- 
son of  the  facts  aforesaid,  this  defendant  has 
a  right  of  action  against  said  1.-  F.  Starka 
for  indemnity  for  any  recovery  which  the 
plaintiff  might  in  this  action  secure  against 
the  defendant,  city  of  Louisville,  and  that,  by 
reason  of  said  facts,  the  release  set  out  herein 
is  a  full  and  complete  bar  to  the  plaintiff's 
right  of  action  sought  in  the  petition."  The 
court  overruled  a  demurrer  to  this  pleading. 
It  is  phiin  that  the  appellee  accepted  $100 
from  Starks  as  a  satisfaction  only  of  her 
claim  against  him,  and  not  in  satisfaction  of 
all  claims  she  may  have  arising  out  of  the  ac- 
cident, or  for  all  the  injuries  which  she  re- 
ceived. The  city  does  not  seriously  dispute 
this  proposition,  but  claims  that  a  settlement 
with  one  tort-feasor  who  is  iound  to  indemni- 
fy his  joint  tort-feasor  bars  any  right  of  ac- 
tion against  that  Joint  tort-feasor. 

On  the  idea  that  Starks  is  obligated  to  in- 
demnify the  city  against  injury  occurring  on 
the  sidewalk,  the  city  claims  that  the  rule  is 
not  applicable  which  this  court  laid  down  in 
the  case  of  L.  &  E.  Mail  Co.  ▼.  Barnes,  117 
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Ky.  860,  79  S.  W.  261,  25  Ky.  Law  Rep.  2036, 
64  h.  R.  A.  574,  111  Am.  St.  Rep.  273.  This 
same  rule  has  been  followed  in  the  City  of 
Covington  v.  Westbay,  156  Ky.  839,  162  S.  W. 
91,  where  the  court  said:  "We  are  unable  to 
understand  why  a  part  satisfaction  and  re- 
lease of  one  tort-feasor  can  be  considered 
as  complete  satisfaction  for  his  claim  for 
damages  and  operate  as  a  bar  to  his  cause  of 
action  against  the  other  tort-feasor.  There 
can  be  no  good  reason  for  this.  The  collec- 
tion of  a  part  satisfaction  from  one  tort-feas- 
or Is  a  benefit  to  the  others.  Under  the  law, 
there  Is  no  right  of  contribution  existing  be- 
tween tort-feasors.  The  law  itself  does  not 
look  with  favor  upon  wrongdoers.  They  are 
unlike  obligors  in  an  ordinary  contract  where 
the  right  of  contribution  is  given.  The  law 
ought  not  to  be  that  a  release  of  one  tort- 
feasor by  bis  making  a  partial  satisfaction 
for  the  wrongdoing  should  operate  as  a  re- 
lease of  the  other  wrongdoer.  The  law  looks 
with  favor  upon  compromise  and  settlement. 
It  Is  not  the  intention  of  the  law  to  force  peo- 
ple Into  litigation,  and  prevent  settlements 
out  of  court  But,  to  uphold  the  rule  con- 
tended for  by  appellant,  such  a  result  would 
foUow," 

In  support  of  Its  contention  that  Starks 
must  indemnify  the  city,  and  for  that  reason 
this  case  Is  different  from  the  Mall  line  Case, 
the  dty  does  not  rely  alone  upon  the  bond 
which  Starks  executed  to  the  dty  In  order  to 
secure  the  building  permit,  for  it  concedes 
that  the  appellee  was  not  a  party  to  that 
bond,  and  was  therefore  not  bound  by  it.  The 
dty  relies  solely  upon  the  common-law  lia- 
bility of  the  property  owner. 

[1]  An  obstruction  of  or  a  barricade  on  the 
sidewalk  in  the  course  of  construction  work 
on  abutting  property  is  in  a  sense  a  nuisance, 
and,  if  injury  results  to  pedestrians,  neither 
the  city  nor  the  abutting  owners  can  es- 
cape responsibility,  although  the  obstruction 
or  barricade  was  the  work  of  an  Independent 
contractor.  That  the  dty  can  recover,  though 
from  the  author  of  the  nuisance  such  sum  as 
it  may  have  to  pay  to  an  injured  pedestrian 
on  account  of  such  obstruction  is  now  too 
well  established  in  Kentucky  to  require  dis- 
cussion. This  has  been  settied  in  the  cases 
of  Blocher  v.  Owensboro,  129  Ky.  76,  110  S. 
W.  369,  33  Ky.  Law  Rep.  478 ;  Georgetown  v. 
Groff ,  136  Ky.  662,  124  S.  W.  888 ;  Board  of 
Conncllmen  of  Harrodsburg  v.  Vanarsdale, 
148  Ky.  507,  147  S.  W.  1;  and  the  doctrine  is 
expressly  recognized  in  the  very  recent  case 
of  City  of  Louisville  v.  Louisville  Railway 
Co.,  156  Ky.  141, 160  S.  W.  771.  The  right  of 
recovery,  as  is  pointed  out  in  these  cases,  is 
a  right,  not  of  contribution,  but  of  indemnity. 

[2]  The  trouble  with  appellant's  theory, 
however,  is  that  no  case  is  here  presented 
against  the  other  tort-feasor.  The  action  as 
tried  was  against  the  dty  solely,  and  every 
allegation  with  reference  to  Starks  had  been 
withdrawn.  The  only  thing  In  the  case  to  In- 
dicate that  the  city  had  the  right  of  indem- 


nity against  any  one  was  its  amended  and 
supplemental  answer  above  quoted  from,  and 
for  a  dedsion  of  this  case  it  is  suffldent  to 
consider  whether  these  allegations  imposed 
upon  Starks  any  responsibility  for  the  stone 
being  upon  the  sidewalk. 

The  low^r  court,  in  overruling  a  motion 
for  a  new  trial,  answered  appellant's  argu- 
ment in  the  following  very  satisfactory  man- 
ner: The  pleading  must  be  construed  against 
the  pleader.  The  amended  and  supplemoi- 
tal  answer  of  the  dty  pleading  settlement  al- 
leges 'the  obstruction  •  »  •  was  placed 
upon  the  sidewalk  of  the  dty  of  Louisville 
by  those  engaged  In  the  work  of  excavating 
or  in  other  work  connected  with  the  building 
on  the  property  owned  by  said  codefendant, 
Isaac  F.  Starks.'  It  does  not  allege  that  it 
was  done  while  they  were  so  engaged,  or  as 
a  part  of  such  work  of  building  or  excavat- 
ing for  the  building,  or  that  it  was  either 
necessary  or  proper  for  such  building  or  ex- 
cavation, or  that  it  was  at  all  within  the 
scope  of  their  work  or  authority  or  require- 
ment" 

Clearly  these  allegations  were  not  positive 
and  certain  enough  to  make  an  issue  on 
Starks'  liability;  but  the  appellant  answers 
this  argument  of  the  court  by  reference  to 
L.  &  N.  R.  R.  Co.  V.  Taylor,  92  Ky.  55,  17  S. 
W.  198,  13  Ky.  Law  Rep.  373.  In  that  case 
a  verdict  was  returned  against  the  railroad 
company  for  an  injury  to  Taylor's  property 
by  fire  which  was  caused  by  sparks  from 
the  train.  .The  evidence  centered  around  the 
question  whether  the  spark  arrester  was  de- 
fective. The  point  was  made  on  appeal  that 
the  pleading  did  not  allege  this  particular  de- 
fect, and  therefore  was  not  suffldent  to  Jus- 
tify a  recovery  based  on  the  condition  of 
the  spark  arrester.  This  court,  however, 
dismissed  the  contention  in  the  following 
language: "  "The  proof  was  heard,  pro  and 
con,  without  objection  as  to  the  negligence 
complained  of,  consisting  in  a  defective  spark 
arrester,  or  Improperly  adjusting  it,  which 
cured  the  defect  In  the  petition  in  that  re- 
gard, if  any  defect.  In  that  particular,  there 
was." 

In  the  Taylor  Case,  supra,  the  proof -was 
not  only  heard,  pro  and  con,  but  it  was  am- 
ple to  show  that  the  spark  arrester  was  de- 
fective, and  Improperly  adjusted,  and,  the' 
proof  being  heard  without  objection,  and  a 
verdict  rendered  upon  it,  It  was  enough  to 
cure  the  jflefectlve  pleading ;  but  the  Taylor 
Case  is  quite  unlike  the  one  at  bar,  for  not 
only  the  pleading  was  defective,  but  the 
proof  wanting.  In  fact  there  was  no  com- 
petent evidence  to  show  that  Starks,  or  any 
one  whom  he  had  authorized  to  or  contracted 
with  to  erect  the  building,  or  make  the  ex- 
cavation, or  do  other  things  for  him,  had 
placed  the  stone  on  the  sidewalk.  Quite  a 
number  of  witnesses  who  knew  nothing  pos- 
itive or  certain  as  to  the  placing  of  the  stone 
on  the  sidewalk  vaguely  connected  Starks 
with   it;    but  their  evidence  on  this  point 
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carried  with  it  a  certain  conviction  that  it 
was  hearsay,  snrmlse,  or  opinion.  This  is 
what  the  lower  court  meant  in  its  written 
opinion  when  it  said:  "There  Is  not  sufladent 
competent  CTldence  in  this  case  to  show  that 
Starks  caused  the  atone  upon  which  plain- 
tiff was  injured  to  be  placed  on  the  side- 
walk," etc. 

[3, 4]  Appellant  assigns  another  ground  for 
reversal— claims  the  dty  was  entitled  to  a 
continuance  on  the  ground  of  surprise.  The 
surprise  consisted  in  the  court  treating 
Starks'  |100  settlement  as  a  payment  on,  rath- 
er than  a  bar  to,  her  right  of  action.  It  is 
argued  that,  when  the  court  overruled  the 
demurrer  to  its  amended  answer  in  which  it 
set  up  this  settlement,  the  court,  in  effect, 
construed  the  payment  as  a  bar.  The  court 
properly  overruled  the  demurrer, '  although 
the  appellant  had  set  up  in  it  an  erroneous 
conclusion  that  the  release  "is  a  full  and 
complete  bar."  The  facts  alleged,  however, 
do  show  a  payment  of  $100,  and  to  this  ex- 
tent any  judgment  rendered  against  appel- 
lant should  be  credited.  The  court,  there- 
fore, properly  overruled  a  general  demurrer, 
and  we  are  unable  to  see  how  appellant 
has  been  prejudiced  by  this  ruling,  partic- 
ularly when  appellant's  affidavit  for  contln- 
uanoe  on  the  ground  of  surprise  does  not 
show  that  his  witnesses,  or  any  witnesses, 
conld  establish  a  different  state  of  facts  on 
another  triaL 

Appellant's  counsel,  by  brief,  suggested  oth- 
er things  that  may  arise  In  an  action  that 
may  be  Institujted  by  the  city  for  Indemnity 
against  Starks  in  the  event  this  judgment  is 
upheld;  bat  we  are  not  now  called  to  pass 
upon  them. 

The  appellee  established  a  dear  case  of 
n^ligence  against  the  dty,  and  it  can  hard- 
ly be  claimed  that  the  damages  awarded  her 
are  commensurate  with  the  injuries  recdved. 

The  lower  court  properly  directed  that  the 
amount  paid  her  by  Starks  should  be  cred- 
ited on  any  judgment  against  the  dty,  and 
upon  the  whole  case  we  think  the  rulings 
of  the  lower  court  are  correct;  and  there- 
fore the  judgment  is  affirmed. 


HARRISON  V.  FORD. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1914.) 

1.  611,1.8  AND  Notes  (S  625*)— AomoHa— Evi- 
dence— SumCIKKCT. 

In  an  action  on  a  promissory  note,  evi- 
dence held  to  warrant  a  finding;  that  defendant 
was  not  a  bona  fide  purchaser  for  value,  within 
Negotiable  Instruments  Law,  Si  52,  55,  59  (Ky. 
St  §  3720b),  defining  bona  fide  holders. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  1832-1839;  Dec.  Dig.  i 
525.*] 

2.  Appbal  akd  Ebbob  (S  523*)— Sdfficienot. 

Where  the  bill  of  exceptions  shows  that  a 
deposition  taken  and  filed  in  the  case  was  read 
to  the  jury,  and  shows  the  rulings  of  the  court 


upon  all  exceptions  interposed,  It  is  unnecessary 
that  the  deposition  be  copied  in  fall. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2372-2374;  Dec.  Dig.  i 
523.»] 

3.  Tbial  (J  103*)— Reception  of  Evidence- 
Exceptions— Su?ticiency. 

Exceptions  to  the  introduction  of  evidence, 
which  failed  to  spedfy  the  grounds  of  objection, 
as  required  by  (Sv.  Code  Prac  $  586,  were  prop- 
erly overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  25ft-2B8;    Dec.  Dig.  S  103.*] 

4.  Bills  and  Notes   (8  538*)— Actions— In - 
8tbuction8. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  jewelry,  which  defendant  claim- 
ed was  procured  by  fraud,  instructions  requiring 
the  jury  to  find  for  defendant  if  the  note  was 
obtained  by  fraud,  and  plaintiff,  before  he  pur- 
chased it,  knew  of  such  fraud,  or  had  knowledge 
of  the  facts  concerning  its  execution,  so  that  his 
taking  of  the  note  amounted  to  bad  faith,  and 
charging  that  the  note  was  subject  to  the  con- 
ditions m  the  contract  to  which  it  was  attached 
when  executed,  were  correct 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $S  1895-1898,  1900-1910; 
Dec.  Dig.  S  538.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  C  W.  Harrison  against  R.  M. 
Ford.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

G.  T.  Atkinson,  of  Bardstown,  for  appel- 
lant Kelley  &  CSierry,  and  Jno.  S.  Kelley, 
all  of  Bardstown,  for  appellee. 

HANNAH,  J.  On  October  18,  1910,  the 
Puritan  Manufacturing  Company,  of  Iowa 
City,  Iowa,  sold  to  R.'M.  Ford,  a  merchant 
of  New  Haven,  Ky.,  a  quantity  of  jewelry 
and  a  popularity  contest  outfit,  for  which  Ford 
executed  to  the  company  his  note  in  the  sum 
of  $500,  payable  in  installments  of  $125,  due 
in  three,  four,  six,  and  eight  months,  respec- 
tively, from  the  date  thereof.  Ford  paid  the 
first  $123,  but  dedlned  to  pay  the  balance, 
whereupon  C.  W.  Harrison,  of  Iowa  City, 
Iowa,  instituted  this  action  against  him  in 
the  Nelson  circuit  court  to  recover  the  bal- 
ance due  on  said  note,  claiming  to  be  the  own- 
er thereof  by  assignment  from  the  company 
to  him  on  January  17,  1911,  the  day  before 
the  first  installment  became  due. 

Ford  defended  upon  the  ground  that  the 
execution  of  the  note  was  induced  by  fraud 
upon  the  part  of  the  Puritan  Manufacturing 
Company  and  that  the  plaintiff  was  not  a 
holder  in  due  course.  The  jury  found  a  ver- 
dict for  the  defendant,  and  plaintiff  appeals. 

[1]  Subsection  59  of  the  Negotiable  Instru- 
ments Law  (section  3720b,  Kentucky  Stat- 
utes), provides  that  "every  bolder  is  deemed 
prima  facie  to  be  a  holder  in  due  course ;  but 
when  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  was  de- 
fective, the  burden  is  on  the  holder  to  prove 
thut  he,  or  some  person  under  whom  he 
claims,  acquired  the  title  as  a  holder  in  due 
course."    And  subsection  55  of  the  act  states 


•For  other  oaaes  Me  game  toplo  and  sactlon  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Kay-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


664 


166  SOUTHWESTEBN  REPORTER 


(Ky. 


that  "the  title  of  a  person  who  negotiates 
an  instrument  is  defective  within  the  mean- 
ing of  this  act  when  he  obtained  the  Instru- 
ment,  or  any  signature  thereto,  by  fraud, 
duress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  Illegal  consideration,  or  when 
he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud." 

Subsection  52  of  the'  Negotiable  Instru- 
ments Act  defines  a  holder  in  due  course  to 
be  one  "who  has  taken  the  instrument  under 
the  following  condiUons:  (1)  That  the  in- 
strument is  complete  and  regular  upon  its 
face;  (2)  that  he  became  the  holder  of  it 
before  it  was  overdue ;  •  •  *  '  (3)  that  he 
took  it  in  good  faith  and  for  value ;  (4)  that 
at  the  time  it  was  negotiated  to  him  he  had 
no  notice  of  any  Infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating 
it" 

The  plaintiff  testified  that  he  is  60  years  of 
age  and  resides  in  Iowa  City ;  that  he  is  a 
public  accountant,  and  has  done  some  profes- 
sional work  for  the  Puritan  Manufacturing 
Company,  but  knew  very  little  about  its  busi- 
ness; that  the  note  sued  on  was  assigned  to 
him  on  January  17, 1911,  together  with  other 
notes,  aggregating  in  value  the  sum  of  $1,289; 
that  he  paid  therefor  the  sum  of  |1,000  in 
cash;  that  at  the  time  be  purchased  the 
note  sued  on  he  had  no  notice,  knowledge, 
or  Information  of  any  contract  between  the 
Puritan  Manufactnring  Company  and  the 
maker  of  the  note;  that  he  immediately  de- 
livered said  note  for  collection  to  the  Johnson 
County  Savings  Bank;  that,  when  the  first 
$125  was  paid  on  the  note  by  Ford,  that  sum 
was  credited  to  Harrison's  account  in  said 
bank ;  and  that  the  bank  delivered  said  note 
to  an  attorney  named  Otto. 

Otto  testified  that  he  received  the  note  sued 
on  from  the  Johnson  County  Savings  Bank 
on  March  24, 1911 ;  that  it  was  in  his  control 
until  May  1,  1912,  when  it  was  delivered  to 
other  attorneys  to  be  forwarded  to  Kentucky 
for  collection ;  that  during  the  time  he  had 
it  he  delivered  it  on  January  24,  1912,  to  an 
adjuster,  named  C.  H.  Dayton,  with  instruc- 
tions to  call  upon  Mr.  Ford  in  person  and 
make  demand  on  Mr.  Ford  for  payment;  and 
that  Dayton  afterwards  returned  it  to  him. 

Defendant,  Ford,  testified  that  on  "February 
26  or  27,  1911,  a  man  came  to  his  place,  and, 
representing  himself  to  be  an  agent  of  the 
Puritan  Manufacturing  Company,  showed  him 
the  note  sued  on,  and  offered  to  deliver  it  to 
him  if  he  would  pay  the  sum  of  $150  and  re- 
ram  the  Jewelry  on  hand  to  the  Puritan 
Manufacturing  Company;  and  that  he  de- 
clined to  settle  on  these  terms.  Ford  further 
says  that  the  man  then  told  him  he  was  go- 
ing over  to  ShepherdsvlUe  and  Elizabethtown, 
where  he  had  similar  notes  to  collect,  and 
that  four  or  five  days  thereafter  the  man 
called  Ford  over  the  telephone  and  told  him 
that  settlement  had  been  effected  of  the  mat- 
ters over  there,  and  that,  If  Ford  would  agree 
to  the  proiMsltion  theretofore  made  by  him, 


he  would  return  there  and  close  the  matter 
up,  which  Ford  again  declined  to  do. 

There  is  in  the  record  absolutely  no  con- 
tradiction of  Ford's  testimony  in  respect  to 
the  proposition  made  to  him  by  this  agent 
Tme,  Otto  testified  that  this  man  was  hla 
representative;  but  the  testimony  that  this 
man  offered  to  take  $150  and  a  return  of  the 
unsold  Jewelry  to  the  Puritan  Manufacturing 
Company  and  surrender  up  the  note  is  un- 
contradicted, and  this  is  some  evidence  that 
the  owner  of  the  note  was  not  a  stranger  to  - 
the  Puritan  Manufacturing  Company,  for 
Harrison  certainly  would  have  had  no  in- 
terest in  obtaining  a  return  of  the  unsold  Jew- 
elry to  the  Puritan  Manufacturing  Company,  - 
if  he  was  a  purchaser  in  good  faith  and  a 
holder  in  due  course  of  the  note  sued  on; 
nor  is  it.  probable  that  he  would  have  been 
willing  to  accept  $150  for  the  note,  had  it  in 
fact  belonged  to  him.  Tbia  circumstance, 
coupled  with  the  fact  of  the  admitted  employ- 
ment of  Harrison  by  the  Puritan  Manufactur- 
ing Company,  together  with  the  circumstance 
that  the  note  claimed  to  have  been  assigned 
by  the  company  to  Harrison  was  assigned  in 
blank  and  on  the  day  before  the  first  install- 
ment became  due,  was  sufficient  to  take  the 
case  to  the  Jury  upon  the  Issue  as  to  whether 
Harrison  was  a  holder  in  due  course;  and, 
there  being  sufiiclent  evidence  to  support  the 
verdict,  this  court  will  not  set  it  aside. 

[2]  2.  It  is  Insisted  by  appellee  that  the  dep- 
ositions, which  constituted  all  the  evidence  in 
the  case,  cannot  be  considered  by  this  court, 
because  not  fully  set  out  in  the  bill  of  ex- 
ceptions. The  bill  of  exceptions  recites  that 
"plaintiff  introduced  as  evidence  the  deposi- 
tions of  C.  W.  Harrison  and  Ralph  Otto,  and 
same,  with  exhibits,  including  answers  to 
interrogatories  filed  with  reply,  and  the  note 
sued  on,  were  read  to  the  Jury,  and  plaintiff 
rested.  Defendant  introduced  as  evidence 
the  deposition  and  exhibits  of  R.  M.  Ford, 
and  his  deposition  and  all  exhibits  were  read 
to  the  Jury,  and  defendant  rested.  The  above 
was  all  the  evidence  heard  on  the.  trial,  and 
the  exceptions  filed  by  either  party  were 
overruled,  to  which  they  severally  excepted, 
and  the  entire  depositions  were  read." 

In  support  of  his  contention  in  this  respect 
appellee  cites  the  cases  of  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Finley,  86  Ky.  297,  5  S. 
W.  753,  9  Ky.  Law  Rep.  660;  Young's  Adm'r 
V.  L.  C.  4  L.  R.  Co.,  7  Ky.  Law  Rep.  165 ;  Lou- 
isville &  Nashville  R.  R.  Co.  v.  Whitehead's 
Adm'r,  73  S.  W.  1128,  24  Ky.  Law  Rep.  2317; 
New  Toik  Life  Ins.  Co.  v.  Brown's  Adm'r, 
66  S.  W.  618,  23  Ky.  Law  Rep.  2072.  These 
cases,  however,  are  either  distinguished  or 
overruled  by  the  case  of  Postal-Telegraph 
Cable  Company  v.  Louisville  Cotton  Oil 
Co.,  136  Ky.  843,  122  S.  W.  852,  125  S.  W. 
266,  in  which  the  authorities  are  collected 
and  the  question  fully  considered.  Where  the 
bill  of  exceptions  shows  that  a  certain  deposi- 
tion, taken  and  filed  in  the  case,  was  read  to 
the  Jury,  and  shows  the  rulings  of  the  court 
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upon  whatever  excepttona  were  interposed.  It 
Is  unnecessary  tbat  the  depoaltlon  be  copied 
In  fall  In  the  bill  of  exceptions. 

[3]  3.  Appellant  also  insists  that  the  low- 
er court  erred  in  OTerrallng  the  ezceittions 
to  the  deposition  of  appellee.  The  exceptions 
filed  by  appellant  to  tills  deposition  contain 
the  following  langaage:  "Plaintiff  excepts  to 
all  qnesttons  and  answers  In  the  deposition 
of  R.  M.  BV>rd  [defendant]  seddng  to  estab- 
lish a  defense  against  his  assignor,  the 
Puritan  Manufacturing  Company."  The  ex- 
ceptions fall  to  specify  the  grounds  of  objec- 
tion, as  required  by  section  686,  Civil  Code, 
and  were  therefore  properly  overruled. 

[4]  4.  Appellant's  remaining  ground  for  a 
reversal  of  the  Judgment  appealed  from  Is 
that  the  conrt  erred  in  instructing  the  Jury. 
The  Instmctlons  complained  of  in  substance 
required  the  Jury  to  find  for  the  defendant  if 
they  believed  from  the  evidence  that  the  note 
sued  on  was  obtained  by  fraud,  and  that 
plaintiff,  before  he  purchased  It,  knew  of 
such  fraud,  or  had  such  knowledge  of  the 
facts  concerning  the  execution  of  same  that 
his  taking  of  same  amounted  to  bad  faith, 
and,  further,  that  the  note  was  subject  to  the 
printed  contract  to  which  it  was  attached 
when  executed,  and  whi<fli  was  read  In  evi- 
dence, and  that  by  its  terms  said  Puritan  Man- 
nfiicturlng  Company  agreed  to  accept  a  re- 
turn of  the  Jewelry  unsold  by  defendant  suf- 
ficient to  make  up  the  difference  between  the 
amount  of  Jewelry  disposed  of  and  $600,  the 
purchase  price,  and  that  if  they  believed  from 
the  evidence  that  the  defendant  had  on  hand, 
unsold,  any  part  of  said  Jewelry,  which 
he  was  willing  to  return,  they  should  find 
for  defendant  the  amount  of  such  Jewelry  on 
hand,  at  the  Invoice  price,  not,  however  to  ex- 
ceed the  balance  of  the  note,  unless  they 
should  believe  that  plaintiff  was  a  holder 
in  due  course  of  said  note.  These  Instruc- 
tions, we  think,  substantially  presented  the 
law  of  the  case. 

Judgment  affirmed. 


BtrCKNER'S  ADM'B  v.  MARTIN  et  al. 

(Court  of  Appeals  of  Kentucky.    April  28, 
1914.) 

1.  Wills  (t  717*)— Lboact— Conbtbtjctiow— 
Waivkb. 

Where  testatrix  bequeathed  $2,000  to  a 
daughter  to  finish  her  education,  at  a  time  when 
the  daughter  was  only  17  years  of  age,  the  fact 
that  5  vears  elapsed,  during  which  the  daughter 
married,  before  she  claimed  the  benefit  of  the 
educational  opportunities  provided  for  her  by 
•ach  legacy,  was  not  a  waiver  thereof. 

[E^d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  li  1711-1716;   Dec.  Dig.  {  717.*] 

2.  Wills  (|  808*)— Leoaot  to  Cbkditob  — 
Patmbnt  of  Debt. 

Where  testatrix  died  leaving  unpaid  an  un- 
liqnidated  indebtedness  to  two  of  her  children, 
as  their  guardian,  which  was  a  preferred  debt 
against  her  estate,  as  provided  by  Ky.  St.  I 
386S,  such  liability  was  not  canceled  by  a  legacy 


to  such  children  much  larger  in  amount  than 
the  legacies  left  to  her  other  children. 

{Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  2104;  Dec.  Dig.  |  80&*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Suit  by  the  Fidelity  Trust  Company,  as  ad- 
ministrator of  Bettle  Buckner,  deceased,  for 
the  settlement  of  the  estate,  to  which  Oar- 
nett  B.  Martin  and  others  filed  answers, 
claiming  certain  indebtedness  and  legacies. 
From  a  Judgment  in  their  favor,  the  admin- 
istrator appeals.    Affirmed. 

J.  D.  Mocquot,  of  Paducah,  for  appellant 
Campbell  &  Campbell,  of  Paducah,  for  appel- 
lee G.  B.  Martin.  Wheeler  &  Hughes  and  W. 
A.  Berry,  all  of  Paducah,  for  other  appellees. 

CARROLL,  J.  In  May,  1907,  Mrs.  Bettle 
Buckner  wrote  her  will,  in  which  she  devised 
to  her  daughter  Garnett  Buckner  a  building 
in  Paducah,  E^.,  with  the  provision  tbat  if 
she  died  without  living  issue,  the  building 
should  be  sold  and  the  proceeds  divided 
equally  among  her  other  children.  To  her 
son  Frank  she  devised  a  house  in  Paducah, 
with  the  direction  that  if  he  died  without  is- 
sue, the  property  should  be  sold  and  the  pro- 
ceeds divided  between  her  other  children. 
To  her  sons  Paul  and  James  she  devised 
other  property.  And  in  reference  to  certain 
lien  notes  held  by  her  she  directed  when  the 
notes  were  collected  "that  the  FldeUty  Trust 
Co.  of  Louisville,  be  paid  out  of  such  pro- 
ceeds a  note  for  $2,000.00  which  I  owe  them, 
and  I  further  direct  that  the  sum  of  $4,000.- 
00  out  of  said  proceeds  realized  upon  the  col- 
lection of  said  lien  notes,  shall  be  held  by  the 
said  Fidelity  Trust  Co.  for  the  education  of 
my  two  children,  Garnett  and  Frank.  Should 
one  or  both  of  them  die  before  their  educa- 
tion is  completed,  then  I  desire  whatever  re- 
frains of  the  above  $4,000.00  to  be  divided 
between  my  daughters,  Mrs.  Floumoy,  Mrs. 
Nettleroth  and  Mrs.  Burnes."  After  making 
certain  other  special  deviaes  she  directed  that 
the  remainder  of  her  estate  be  divided  equal- 
ly between  her  children.  She  further  pro- 
vided that  the  Fidelity  Trust  Company  of 
Louisville  should  have  charge  of  the  estate  of 
her  two  younger  children,  Garnett  and  Frank, 
until  they  became  of  age.  About  September 
1,  1908,  Mrs.  Buckner  died  suddenly,  and  on 
the  day  of  her  mother's  death,  Garnett  Buck- 
ner, who  was  then  about  18  years  of  age, 
married  G.  D.  Martin.  In  1911  the  FldeUty 
Trust  Company,  administrator  with  the  will 
annexed  of  Mrs.  Buckner,  filed  this  suit  in 
the  McCracken  circuit  court  for  a  settlement 
of  her  estate.  To  this  suit  Mrs.  Martin  and 
Frank  Buckner,  yet  an  infant,  filed  separate 
answers,  in  which  they  set  up  that  Mrs. 
Buckner  as  their  guardian  had  received  $4,- 
500,  the  proceeds  of  an  insurance  policy,  to 
which  they  were  entitled,  and  that  she  had 
never  accounted  to  them  for  any  part  of  said 
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sum,  and  they  asserted  the  same  aa  a  charge 
against  her  estate.  In  resisting  this  charge 
the  administrator  admitted  that  Mrs.  Buck- 
uer  collected  the  insurance  money  as  guard- 
ian, and  that  she  had  never  made  any  set- 
tlement of  her  accounts  as  guardian,  but  it 
averred  that  she  had.  invested  the  Insurance 
money  in  property  owned  by  her  at  her 
death,  and  which  was  devised  by  her  will  to 
her  diildren.  It  was  further  averred  that 
the .  testatrix  devised  to  Mrs.  Martin  and 
Frank  Buckner  property  double  the  value  of 
that  devised  to  her  other  children,  and  that 
she  intended  to,  and  did  by  these  large  be- 
quests to  them  in  excess  of  what  was  given 
to  the  other  children,  satisfy  her  indebted- 
ness to  them  on  account  of  the  money  in  her 
hands  as  guardian.  Another  averment  was 
that  if  they  were  allowed  to  take  the  estate 
given  to  them  by  the  will  and  have  In  addi- 
tion thereto  this  money,  it  would  give  them 
an  estate  largely  in  excess  of  what  was  in- 
tended by  the  testatrix,  and  largely  in  excess 
of  what  she  gave  to  her  other  children,  al- 
though she  expressed  the  purpose  In  the  will, 
after  certain  specific  devises  had  been  satis- 
fled,  to  make  her  children  equal.  Mrs.  Mar- 
tin, In  another  pleading,  set  out  the  provision 
In  her  mother's  will,  devising  to  her  one-half 
of  $4,000,  to  be  expended  in  her  education, 
and  averred  that  she  bad  never  received  any 
part  of  the  $2,000  so  directed  to  be  expended, 
and  "that  she  Is  now  living  with  her  rela- 
tives, and  has  no  immediate  means  of  Income 
or  support  except  through  the  kindness  of 
her  relatives  and  friends;  that  she  is  still  a 
young  woman,  being  Just  23  years  of  age, 
and  has  not  completed  her  education,  and 
that  she  contemplates  applying  tcr  the  Fideli- 
ty Trust  Company  to  provide  such  a  portion 
of  such  special  devise  as  may  be  adjudged  to 
be  used  for  that  purpose,  to  provide  an  edu- 
cation for  her,  for  she  states  that  she  has 
not  completed  her  education,  but  desires  to 
do  80."  For  answer  to  this  the  administra- 
tor set  up  that  when  Mrs.  Martin  married, 
she  voluntarily  surrendered  her  right  to 
draw  on  this  fund  for  educational  purposes, 
and  that,  having  abandoned  her  opportunity 
to  get  an  education  with  the  aid  of  this  fund, 
it  was  too  late  to  ask  that  any  part  of  It  be 
devoted  to  her  education  after  she  had  been 
married  for  about  five  years.  Pending  the 
suit,  the  case  was  referred  to  the  commis- 
sioner to  report  the  assets  in  the  hands  of  the 
administrator  and  the  value  and  amount  of 
the  various  bequests  and  devises,  and  his  re- 
port shows  that,  excluding  the  amount  set 
apart  for  their  education  and  the  amount 
in  the  hands  of  Mrs.  Buckner  as  their  guard- 
ian, Mrs.  Martin  and  Frank  Buckner  had, 
or  would  receive  under  the  will,  property 
worth  about  twice  as  much  as  either  of  the 
other  children.  The  case  having  been  sub- 
mitted for  hearing  on  the  pleadings,  the  court 
adjudged  that  the  administrator  should  pay 
to  Mrs.  Martin  and  to  the  guardian  of  Frank 
Buckner  $2,250  each,  this  being  the  amount 


of  the  funds  to  whidi  they  were  entitled  in 
the  hands  of  Mrs.  Buckner  as  their  guardian 
when  she  died.  It  was  further  adjudged 
that  "$2,000,  or  such  portion  thereof  as  may 
be  necessary  for  that  purpose,  of  said  $4,000 
devise  may  be  used  by  the  trustee  to  com- 
plete the  education  of  Garuett  B.  Martin  and 
to  pay  her  expenses  in  the  way  of  board, 
lodging,  clothing,  and  tuition  while  being  ed- 
ucated, if  she  should  be  educated;  and,  if 
said  $2,000,  or  any  jmrtlon  thereof.  Is  not 
consumed  for  the  purposes  Indicated,  or  the 
said  Gamett  B.  Martin  fails  to  use  same  for 
her  education,  then  any  residue  thereof  may 
be  used  for  the  purpose  of  paying  for  the  edu- 
cation of  Frank  Buckner,  if  necessary."  It 
was  further  adjudged  "that  $2,000,  or  such 
portion  thereof  as  may  be  necessary  for  that 
purpose,  of  said  $4,000  devise  may  be  used 
by  the  Fidelity  Trust  Company  to  complete 
the  education  of  Frank  Buckner,  and  to  pay 
his  expenses  in  the  way  of  board,  lodging, 
clothing,  and  tuition  wbUe  being  educated,  if 
he  should  be  educated ;  and  if  said  $2,000,  or 
any  portion  thereof,  is  not  consumed  for  the 
purposes  above  indicated,  or  the  said  Frank 
Buckner  falls  to  use  same  for  his  education, 
then  any  residue  may  be  used  for  the  pur- 
pose of  paying  for  the  education  of  Garnett 
B.  Martin,  if  necessary."  From  so  much  of 
this  Judgment  as  allowed  the  claim  of  Mrs. 
Martin  and  Frank  Buckner  for  $4,500,  the 
money  in  the  hands  of  Mrs.  Buckner  at  her 
death  as  guardian,  and  from  so  much  of  the 
Judgment  as  directed  the  expenditure  of  $2,- 
000,  or  such  part  thereof  as  might  be  neces- 
sary for  the  education  of  Mrs.  Martin,  the 
administrator  appeals. 

[1]  Taking  up  first  that  part  of  the  Judg- 
ment that  directed  the  administrator  to  pay 
Mrs.  Martin  for  educational  purposes  $2,000, 
or  so  much  thereof  as  might  be  necessary 
for  tliat  purpose,  the  argument  is  made  on  be- 
half of  the  administrator  that  the  testatrix, 
in  setting  apart  this  sum  of  $2,000  for  the 
education  of  Mrs.  Martin,  intended  that  so 
much  of  this  amount  as  might  be  necessary 
should  be  expended  for  the  purpose  of  her  ed- 
ucation while  she  was  a  young  girl  or  woman, 
unmarried  and  attending  school,  as  young 
ladles  usually  do,  that  when  Mrs.  Martin 
married  and  assumed  the  obligations  of  a 
married  woman,  she  by  this  act  Indicated  a 
purpose  not  to  devote  any  more  time  to  se- 
curing an  education,  and  thereby  forfeited 
her  right  to  use  any  part  of  the  bequest  for 
the  purpose  of  defraying  the  expenses  of  an 
education,  and  that  it  is  too  late  for  her,  aft- 
er an  interruption  of  five  years,  to  now  in- 
sist that  any  part  of  this  bequest  be  set  apart 
to  enable  her  to  obtain  or  complete  her  edu- 
cation. It  seems  entirely  probable  that,  when 
Mrs.  Buckner  set  apart  this  sum  for  the  pur- 
pose of  educating  her  daughter,  she  contem- 
plated that  so  much  of  it  as  might  be  nec- 
essary would  be  expended  in  securing  an  edu- 
cation before  she  assumed  the  duties  of  a 
wife,  and  that  it  did  not  occur  to  her  that 
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her  daughter,  who  at  the  time  the  will  was 
If  rltten  was  a  girl  about  17,  doubtlees  attend- 
ing school,  would  marry  as  soon  as  she  did 
and  abandon  her  school  course.  But  the 
prominent  purpose  in  the  mind  of  the  testa- 
trix in  mailing  this  provision  was  tliat  so 
much  of  the  sum  set  apart  might  be  used  aS 
was  necessary  for  the  purpose  of  educating 
her  daughter.  She  did  not  fix  any  time  with- 
in which  her  daughter  should  receive  the 
education  to  be  provided  by  this  fund,  nor 
did  she  place  ai\y  limitation  wliatever  upon 
the  character  of  education  her  daughter 
should  receive,  or  when  or  where  she  should 
go  to  receive  it  There  is  no  intimation  that 
she  desired  her  daughter  to  continue  without 
interruption  her  school  or  college  course,  or 
expression  indicating  that  laclc  of  continuity 
in  attending  school,  or  failure  to  pursue  her 
studies  in  the  regular  or  customary  way, 
would  forfeit  her  right  to  this  bequest  The 
large  purpose  in  the  mind  of  the  testatrix 
that  her  daughter  should  have  this  amount 
for  the  purpose  of  affording  her  such  an  edu- 
cation she  might  desire  should  not  be  cur- 
tailed by  any  narrow  construction  that  would 
defeat  the  object  of  the  testatrix.  As  we 
look  at  it,  when  there  is  expended  for  the 
beneficiary  of  this  bequest  the  sum  set  apart 
by  tJie  testatrix,  and  for  the  purpose  intend- 
ed, her  desire  will  be  more  fully  carried  out 
than  it  would  be  by  saying  that  because  Mrs. 
Martin  did  not  pursue  her  studies  in  the  ordi- 
nary and  systematic  way  that  young  ladies 
usually  do,  or  because  her  opportunities  to 
obtain  such  an  education  as  she  desired  were 
interrupted  for  a  time  by  a  change  in  her 
condition  in  life,  she  should  be  deprived  of 
the  sum  the  testatrix  set  apart  for  this  spe- 
'dflc  purpose. 

Of  course  there  might  be  a  state  of  case  in 
which  the  beneficiary  of  a  fund  like  this 
would  forfeit  his  right  to  it  by  a  failure  to 
avail  himself  within  a  reasonable  tlqie  of  the 
advantages  afforded  by  the  gift  and  cases 
might  arise  in  which  the  situation  of  the 
beneficiary  and  the  circumstances  surround- 
ing him  would  be  such  as  to  indicate  an  aban- 
donment of  any  purpose  to  avail  himself  of 
the  benefits  conferred  by  the  fund.  But  the 
case  we  have  does  not  fall  within  these  ex- 
ceptions. Mrs.  Martin  is  yet  a  young  woman. 
Indeed  she  has  ]Ust  reached  an  age  when 
the  fund  set  apart  for  her  education  can  be 
expended  by  her  to  more  advantage  than  it 
would  have  been  If  used  earlier  in  life.  She 
has  now  reached  the  years  of  sober  discre- 
tion and  Judgment  that  will  enable  her  to 
take  up  such  studies  and  acquire  an  educa- 
tion along  such  lines  as  will  better  fit  her 
to  discharge  whatever  duties  she  may  be 
called  on  to  perform,  and  we  perceive  no 
reason  why  she  should  be  denied  the  right 
to  use  this  fund  for  the  very  purpose  to 
which  it  was  dedicated. 

From  inferences  that  may  be  drawn  from 
the  record  we  may  assume  that  Mrs.  Martin 
la  dependent  on  her  own  resources  for  a  live- 


lihood, and  if,  with  the  assistance  of  this  be- 
quest sbe  can  acquire  an  education  that  will 
assist  her  in  making  a  livelihood,  it  may  safe- 
ly be  said  that  the  fund,  which  is  yet  in  the 
bauds  of  the  administrator,  will  be  devoted 
to  a  more  helpful  and  beneficial  purjMse  than 
the  testatrix  had  in  mind  when  she  made  the 
bequest  Under  the  circumstances  of  this 
case  we  feel  sure  that  the  Judgment  permit- 
ting Mrs.  Martin  to  expend  this  fund  in  ex- 
ecuting the  purpose  for  which  it  was  intend- 
ed is  correct 

[2]  The  other  question  is  presented  by  that 
part  of  the  Judgment  giving  Mrs.  Martin  and 
Frank  Buckner  a  recovery  of  the  amount  in 
the  hands  of  the  testatrix  as  their  guardian 
when  she  died.  It  is  urged  with  much  foi-ce 
that  when  Mrs.  Buckner  with  her  own  bands 
wrote  her  will,  she  had  in  mind  the  fact 
that  this  fund  was  in  her  possession  as 
guardian,  and,  for  the  purpose  of  accounting 
for  it  to  her  children  who  were  entitled  to  it, 
she  gave  them,  without  expressing  any  other 
reason  therefor,  property  largely  in  excess  of 
what  sbe  had  ^ven  to  each  of  her  other 
children,  and  in  excess  of  what  they  would 
have  received  had  she  provided  for  the  pay- 
ment of  this  sum  to  them,  and  then  made 
them  equal  with  her  other  children  in  the 
distribution  of  her  estate.  It  may  further 
be  observed  that  this  view  is  also  strength- 
ened by  the  fact  that  in  her  will  she  did  not 
provide  for  the  payment  of  her  debts  general- 
ly, or  apparently  recognize  that  she  owed 
any  debts  except  the  note  for  $2,000  to  the 
Fidelity  Trust  Company,  which  she  directed 
to  be  paid.  It  is  further  said  that  to  allow 
these  two  children  this  fund  in  addition  to 
the  property  given  them  by  the  will  would 
operate  to  defeat  the  expressed  purpose  of 
the  testatrix  that  her  estate,  after  setting 
apart  specific  devises  and  bequests,  should  be 
divided  equally  between  her  children.  Rest- 
ing on  these  facts  and  plausible  inferences, 
it  is  strongly  contended  that  the  testatrix 
intended,  by  the  large  bequests  and  devises  * 
to  these  children,  to  satisfy  her  Indebtedness 
to  them,  and,  believing  that  in  this  way  she 
had  done  so,  did  not  think  it  necessary  to 
make  any  provision  for  the  payment  of  the 
fund  in  her  hands  to  which  they  were  enti- 
tled. It  will  thus  be  seen  that  the  argument 
against  the  allowance  of  this  claim  as  a  debt 
is  necessarily  put  upon  what  it  is  conceived 
was  the  Intention  of  the  testatrix  in  not 
making  provision  in  her  will  for  the  pay- 
ment of  all  of  her  debts  or  this  debt,  and  in  " 
giving  to  these  two  children  more  than  she 
gave  to  her  other  children.  It  is  of  course 
a  well-known  »ule  in  the  construction  of  wills 
that  the  courts  will  endeavor  to  carry  out  the 
intention  of  the  testator.  But  we  do  not  un- 
derstand that  this  rule  in  its  full  force  has 
ever  been  applied  to  a  state  of  case  in  which 
it  is  attempted  to  discharge  a  subsisting  in- 
debtedness by  a  legacy  or  devise.  Of  course 
many  cases  can  be  found  in  which  it  has  been 
ruled  that  a  legacy  to  a  creditor  was  intend- 
ed to  and  did  satisfy  his  debt  against  the  tes- 
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tator,  but  tbis  principle  Is  looked  npon  wltb 
such  disfavor,  and  is  subject  to  so  many  ex- 
ceptions that  the  courts  will  only  apply  It 
when  It  appears  to  have  been  plainly  Inte'nd- 
ed  that  the  legacy  shonld  go  to  discharge 
the  debt  Generally  speaking,  It  is  based 
on  the  presumption  that  when  a  debtor  owes 
his  creditor  an  ordinary  debt,  and  gives  to 
the  creditor  a  money  legacy  or  property  that 
amonnts  In  value  to  more  than  the  debt,  the 
presumption,  in  the  absence  of  any  circum- 
stances showing  a  contrary  intention,  will  be 
that  the  legacy  or  property  was  Intended  as 
a  satisfaction  of  the  debt,  this  presumption 
being  allowed  to  give  efTect  to  what  it  may 
be  reasonably  supposed  was  the  intention  of 
the  testator  in  making  the  gift.  We  do  not 
think,  however,  that  it  can  be  said  in  tbis 
case  that  the  testatrix  intended  that  the  be- 
quest to  these  children  shonld  be  a  satlsfao- 
tion  of  the  debt  she  owed  them  as  guardian, 
or  tliat  it  should  be  so  treated.  In  arriv- 
ing at  her  intention  we  do  not  attach  con- 
trolling Importance  to  the  fact  that  she 
specified  only  the  particular  debt  that  she 
owed  the  Fidelity  Trust  Company.  Tbis 
debt,  as  the  testatrix  knew  and  so  declared 
in  her  will,  was  evidenced  by  a  note,  and  evi- 
dently she  had  well  in  mind  the  existence  of 
this  debt  when  writing  her  will ;  but  wheth- 
er she  had  in  mind  the  sum  of  money  that 
she  owed  h»  children  as  guardian  is  another 
question.  In  writing  her  will  she  may  not 
have  thought  of  tbis  obligation,  or  may  not 
have  regarded  It  as  a  debt,  or  may  not  have 
considered  it  necessary  to  make  mention  of 
it  in  her  win,  or  may  not  have  known  what 
her  duty  and  liability  as  guardian  was.  So 
that  the  mere  fact  that  she  did  not  mention 
this  indebtedness  is  not,  under  the  circum- 
stances, sufficient  to  create  the  presumption 
that  the  legacy  or  bequest  was  Intended  as 
a  satisfaction  of  this  Indebtedness.  Indeed 
it  seems  more  probable  that,   if  when  she 

,  came  to  write  her  will,  she  had  this  liabili- 
ty as  guardian  In  mind,  or  intended  that 
the  legacy  should  be  treated  as  a  satisfaction 
of  it,  she  would  in  some  way  have  given 
expression  to  what  her  purpose  was  with 
reference  to  this  liability;  and  her  silence 
on  this  subject  rather  creates  the  impression 
that  it  was  not  her  intention  that  the  be- 
quest to  these  children  should  be  deemed  a 
satisfaction  of  it  It  the  debt  due  by  the  tes- 
tatrix to  these  children  had  been  an  ordl- 

.  nary  debt,  or  a  debt  evidenced  by  a  note  or 
other  written  obligation  executed  by  her  to 
them,  the  presumption  that  the  bequest  was 
Intended  as  a  satisfaction  of  it  would  be 
much  stronger  than  it  Is  under  the  existing 
circumstances. 

The  general  rule  adopted  by  the  courts  on 
the  subject  of  a  legacy  being  treated  as  a  satis- 
faction of  a  debt  is  thus  stated  by  Story  in 
his  Equity  Jurisprudence,  vol.  2, 1 1122:  "But 
although  the  rule  as  to  a  legacy  being  an 
ademption  of  a  debt  is  now  well  established 
in  equity,  yet  it  is  deemed  to  have  so  little 


of  a  solid  foundation,  either  in  general  rea- 
soning or  as  a  Just  interpretation  of  the  In- 
tention of  the  testator,  tliat  slight  circum- 
stances have  been  laid  hold  of  to  escape  from 
it  and  to  create  exceptions  to  it"  After  stat- 
ing a  number  of  exceptions,  this  learned 
writer  proceeds  to  say:  "On  the  other  hand, 
where  a  creditor  leaves  a  legacy  to  his  debt- 
or, and  either  takes  no  notice  of  the  debt  or 
leaves  his  Intention  doubtful,  courts  of  equi- 
ty will  not  deem  the  legacy  as  either  neces- 
sarily or  prima  fade  evidence  of  an  intention 
to  release  or  extinguish  the  debt;  but  they 
will  require  some  evidence,  either  on  the  face 
of  the  will,  or  aliunde,  to  establish  such  an 
intention." 

In  Pomeroy's  Equity  Jurisprudence  (3d  Ed.) 
vol.  2,  IS  627,  628,  In  speaking  of  this  subject 
the  author  says:  "This  general  rule,  being 
based  upon  artiflcial  reasoning,  has  been  dis- 
tinctly condemned  by  able  Judges.  It  Is  not 
favored  by  courts  of  equity ;  on  the  contrary, 
they  lean  strongly  against  the  presumption, 
will  apply  it  only  In  cases  which  fall  exactly 
within  the  rule,  and  will  never  enlarge  its 
operation.  •  •  •  In  consequence  of  thla 
strong  leaning  against  the  presumption.  It  is 
well  settled  that  courts  of  equity  will  take 
hold  of  very  slight  circumstances  connected 
with  any  particular  case,  and  will  regard 
them  as  sufiSdent  to  remove  the  case  from 
the  operation  of  the  general  rule,  and  to  pre- 
vent the  presumption  of  a  satisfaction  from 
arising."  This  general  statement  is  followed 
in  succeeding  sections  by  a  number  of  ex- 
ceptions to  the  rule  that  have  been  universal- 
ly adopted.  Among  the  Instances  in  which  It 
will  be  presumed  that  the  bequest  was  not 
Intended  as  a  satisfaction  of  a  debt  are  those 
In  which  the  legacy  Is  payable  at  a  different 
time  from  the  debtor.  Fbr  example,  as 
where  the  debt  is  payable  at  the  testator's 
death,  and  the  legacy  Is  payable  at  a  specified 
time  thereafter.  Another  instance  Is  when 
the  legacy  is  contingent  And  yet  another 
where  the  legacy  is  given  for  a  different  In- 
terest, or  is  of  a  different  nature  from  the 
debt 

In  40  Cyc.  p.  1885,  abundant  avtboritles 
are  cited  showing  the  disfavor  with  which 
the  rule  Is  regarded  and  the  disinclination  of 
the  courts  to  enforce  it 

In  the  leading  Kentucky  case  of  Cloud  v. 
CUnklnbeard,  8  B.  Mon.  397,  48  Am.  Dec.  397, 
Mrs.  Cloud,  who  had  resided  with  and  render- 
ed services  for  CUnklnbeard,  sought  after  his 
death,  to  recover  the  value  of  the  services  so 
rendered.  As  a  defense  to  this  dalm  the  ex- 
ecutors showed  that  CUnklnbeard  In  his  will 
had  given  to  Mrs.  Cloud  $500,  payable  In 
12  months  after  his  wlU  should  be  recorded, 
and  also  all  of  his  household  furniture.  In 
holding  that  the  indebtedness  of  Mrs.  Cloud 
was  not  satisfied  by  these  bequests,  the  court 
said:  "But  the  rule  Is  not  allowed  to  prevail 
where  the  legacy  Is  of  less  amount  than  the 
debt,  even  as  a  satisfaction  pro  tanto;   nor 
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where  tbere  is  a  difference  in  the  times  of 
payment  of  the  debt,  and  of  the  legacy;  nor 
where  they  are  of  a  different  nature  as  to  the 
subject-matter;  nor  where  there  is  an  ex- 
press direction  In  the  wUl  for  the  payment  of 
debts.  The  legacy  of  the  household  furniture 
to  the  plaintiff,  Mrs.  Cloud,  being  a  legacy  of 
spedflc  chattels,  and  the  plaintiff's  demand 
being  for  money,  and  its  amount  unliquidat- 
ed, the  debt  and  the  legacy  are  of  a  different 
nature,  and  the  presumption  of  satisfaction 
does  not  arise,  this  legacy  not  being  embraced 
by  the  rule  which  allows  a  legacy  to  operate 
as  a  satlstaction  of  a  debt.  Neither  is  the 
other  legacy  of  |S0O  embraced  by  this  rule. 
It  is  payable  12  months  after  the  testator's 
will  should  be  recorded.  The  plaintiff's  de- 
mand, if  If  rs.  Cloud  had  a  right  to  compensa- 
tion for  her  services,  was  due  when  the  tes- 
tator died;  indeed  it  was  a  debt  that  ac- 
crued yearly,  if  at  all,  whilst  the  servloes 
were  being  rendered.  There  being  then  a 
difference  in  the  times  of  payment,  no  pre- 
sumption of  satisfaction  arises." 

In  Van  Riper  t.  Van  Riper,  2  V.  3.  Eq.-  1> 
Phillip  Van  Riper  had  in  his  bands,  as  ad- 
ministrator, when  he  died  certain  funds  due 
to  James  and  PhiUip  Van  Riper.  Phillip 
Van  Riper  in  his  will  devised  certain  prop- 
erty to  the  beneflclariee  of  this  fund,  and 
when  they  brought  suit  to  recover  the  fund, 
the  executors  of  Phillip  Van  Riper  asserted 
that  their  claims  were  satisfied  by  the  be- 
quest. In  holding  that  this  defense  was  not 
available,  the  court  said :  "In  the  first  place, 
the  testator  in  express  words  directs  his  ex- 
ecutors to  pay  all  his  Just  debts.  In  the 
second  place,  in  the  devise  to  the  complain- 
ants of  the  lands,  the  will  directs  the  divi- 
sion to  be  made  between  them  when  Phillip 
should  arrive  at  age,  when  he  was  to  take 
possession  of  his  share,  and  in  like  manner 
with  James,  when  he  should  arrive  at  age, 
and  in  the  meantime  the  executors  to  re^ 
celve  the  rents,  and  out  of  his  estate  general- 
ly to  give  them  a  good  common  education  and 
trades.  The  $600  was  not  to  be  paid  to  them 
until  they  severally  arrived  at  age.  All  the 
cases  agree,  that  a  present  debt  can  never  be 
satisfied  by  a  contingent  legacy.  Nor  can 
tbere  be  any  reasonable  presumption  that 
this  testator  ever  intended  to  pay  a  demand 
due  at  the  time,  by  legacies  to  be  payable 
at  a  future  day.  The  debt  may  also  be  con- 
sidered in  this  case  in  a  measure  as  unliqui- 
dated; he  had  never  settled  his  accounts  as 
administrator.  They  are  all  open  to  this 
day,  and  it  seems  from  the  answer  of  these 
defendants  that  they  have  considerable  dif- 
flcnlty  in  ascertaining  how  much  the  balance 
due  is.  This  case  is,  in  my  Judgment,  made 
stronger  from  the  fact  that  the  debt  due  by 
the  testator  was  not  in  his  own  personal 
right,  but  as  the  representative  of  another 
man's  estate.  From  all  these  circumstances, 
it  would  be  going  too  far,  and  pressing  the 
rule   beyond  its  proi)er  limits,   to  consider 


the  provisions  made  in  this  will  in  the  light 
of  a  satisfaction  to  the  complainants." 

Other  cases  illustrating  the  disposition  of 
the  courts  not  to  treat  a  legacy  as  a  satisfac- 
tion of  the  debt  unless  all  the  facts  and  cir- 
cumstances clearly  show  that  such  was  the 
intention  of  the  testator  are:  Strong  v.  Wil- 
liams, 12  Ma8&  300,  7  ^n.  Dec.  81 ;  Reynolds 
V.  Robinson,  82  N.  T.  108,  87  Am.  Rep.  555; 
GiUlam  V.  Chancellor,  43  Miss.  437,  6  Am. 
Rep.  498;  Glover  v.  Patten,  165  U.  S.  394, 
17  Bup.  Ct.  411,  41  L.  Ed.  760;  Lisle  v.  Trib- 
ble,  82  Ky.  304,  17  S.  W.  742;  Mnlheran  v. 
GilUspie,  12  Woid.  (N.  T.)  848. 

Applying  to  the  facts  of  this  case  the  prin- 
ciples of  law  announced  in  the  authorities 
cited,  we  think  the  bequests  to  these  chil- 
dren should  not  be  treated  as  a  satisfaction 
of  the  indebtedness  of  the  testatrix  to  them 
as  guardian.  The  facts  of  the  case  bring 
It  well  within  three  recognized  exceptions 
to  the  rule:  First  The  debt  due  by  Mrs. 
Buckner  was  a  debt  due  by  her  as  trustee 
and  not  individually,  and  this  made  it  a 
preferred  debt  against  her  estate,  as  provid- 
ed in  section  3868  of  the  Kentucky  Statutes. 
It  was  not  In  the  category  of  ordinary  debts, 
and  was  of  a  different  nature  from  the  be- 
questa  Second.  The  debt  due  by  her  as 
guardian  does  not  appear  to  have  been  fixed 
by  any  settlement  made  by  her,  and  was  in 
a  sense  unliquidated,  and  it  was  due  im- 
mediately uiwn  her  death,  while  the  property 
devised  was  by  the  terms  of  the  will  placed 
in  the  custody  of  the  Fidelity  Trust  Com- 
pany, with  directions  to  take  charge  of  and 
retain  it  until  these  children  became  of 
age.  Third.  The  debt  dne  by  Mrs.  Buckner 
was  due  directly  to  these  children.  It  did  not 
depend  on  any  contingency  or  the  happening 
of  any  event,  while  the  bequest  to  them  only 
Invested  them  with  a  defeasible  fee  in  the 
principal  part  of  the  property,  as  the  will 
provided  that  if  either  of  them  died  without 
Issue,  the  estate  so  bequeathed  should  be 
divided  equally  among  her  other  children. 

For  the  reasons  Indicated,  the  Judgment 
is  affirmed. 


SIZEMORB  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     April  22. 
1914.) 

1.  Homicide  ({  276»)— Questions  fob  Jubt— 
Self-Devbnbe. 

Ob  a  trial  for  homicide,  evidence  as  to 
which  party  was  the  agneasor  held  to  require 
the  submission  of  self-defense. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  569;   Dec.  Dig.  |  276.*] 

2.  Homicide  ({  300*)  —  Imstbuctions  —  Self- 
Defense. 

On  a  trial  for  homicide,  an  Instmction  that 
if  the  jur7  believed  that  accused  was  in  danger 
of  death,  or  the  infliction  of  some  great  bodUy 
barm  at  the  hands  of  deceased,  and  that  it  was 
necessary  or  believed  by  accused.  In  the  exercise 
of  a  reasonable  judgment,  to  be  necessary  to 
wound  or  kill  deceased  to  avert  the  danger,  real 
or  apparent,  to  find  accused  not  guilty,  was  er- 
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roneouB  in  that  it  left  tbe  determination  of  the 
fact  of  danger  to  the  jury  instead  of  leaving  it 
to  accused. 

[BM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620,  622-630;  Dec.  Dig. 
{  300.»] 

3.  Homicide  ({  300*)  —  Instbdotionb— Self- 
Defense. 

An  instruction  on  |elf-defense  should  make 
it  clear  that  accused  was  justified  if  the  means 
used  by  him  to  protect  himself  appeared  to  him 
at  the  time  to  be  necessary  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  614,  616-620,  622-630;  Dec.  Dig. 
I  300.  •] 

4.  Homicide  (S  116*)— Self-Defbnbb— Appbe- 

HENSION  OF  DANQEB. 

If  one  without  fault  believes  and  has  rea- 
sonable grounds  to  believe  that  another  is  about 
to  take  his  life  or  do  him  great  bodily  harm, 
and  he  has  no  other  apparent  safe  means  of 
securing  himself  from  the  impending  danger,  he 
may  take  the  life  of  tbe  other  and  is  excusable, 
though  it  may  turn  out  that  the  appeatances 
were  false,  and  that  there  was  in  fact  neither 
design  to  do  him  serious  injury  nor  danger  that 
it  would  be  done. 

[Ed.   Note.— For  other   cases,  see  Homicide, 
Cent  Dig.  H  168-163;   Dec.  Dig.  |  116.*] 
6.  Homicide  (|  171*)  —  Bvidbncb  —  Admissi- 
bility—Relevancy. 

Where,  on  a  trial  for  homicide,  accused  tes- 
tified that  deceased  fired  the  first  shot,  and  there 
was  a  bullet  bole  in  a  wall  indicating  that  a 
shot  was  fired  from  the  direction  of  deceased's 
position,  and  testimony  that  one  chamber  of  de- 
ceased's pistol  bad  been  discharged,  evidence 
that  the  pistol  of  a  third  person,  who,  the  evi- 
dence tended  to  show,  was  standing  near  de- 
ceased, and  who,  it  was  claimed  by  the  common- 
wealth, fired  the  bullet  that  went  through  the 
wall,  was  found  not  to  have  been  fired  and  to 
contain  five  loaded  cartridges  should  have  been 
admitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |f  361-358;   Dec.  Dig.  {  171.*] 

Appeal  from  Circuit  Court,  Leslie  County. 

Logan  Slzemore  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.  Revers- 
ed for  new  trial. 

Cleon  K.  Calvert,  Lewis  &  Lewis,  and  R. 
B.  Roberts,  all  of  Hyden,  for  appellant 
James  Garnett,  Atty.  Gen.,  and  Overton  S. 
Hogan,  Asst  Atty.  Gen.,  for  the  Convmon- 
wealth. 

MILLER,  J.  Logan  Sizemore  was  Indict- 
ed for  the  murder  of  Grant  North;  and,  hav- 
ing been  convicted  of  volnntary  manslaughter 
and  sentenced  to  serve  a  term  of  from  2  to 
21  years  in  the  penitentiary,  he  appeals. 

[1]  The  tragedy  occurred  on  Christmas 
day,  1913,  at  the  home  of  Nick  Turner,  the 
father-in-law  of  North.  Sizemore  lived  on 
White  Oak  creek,  in  Leslie  county,  and  Turn- 
er lived  on  the  same  creek,  about  a  mile 
above  Slzemore's  residence.  A  number  of 
persons,  indnding  North,  Iiad  assembled  at 
Turner's  for  the  purpose  of  joining  in  the 
holiday  amusements.  About  noon  on  Christ- 
mas day,  Nick  Turner  and  Hiram  Hensley 
went  to  Slzemore's  home  and  ate  dinner 
with  him.  Turner  then  invited  Sizemore  and 
Hensley  to  go  home  with  him,  saying  they 


would  rob  a  bee  tree  and  have  some  honey 
for  a  Christmas  treat.  The  three  men  then 
proceeded  to  Tamer's  residence.  Sizemore 
and  North  had  not  been  on  goods  ■terms  for 
some  time;  and,  on  the  day  before  Christmas, 
Sizemore  had  said  to  North's  wife' that  he 
intended  to  kiU  North,  on  sight  When  the 
three  men  approached  Turner's  home,  and 
Sizemore  saw  North  standing  in  the  yard, 
he  said  to  Turner  and  Hensley  that  be  would 
not  go  in  because  of  North's  presence,  and 
the  fact  that  he  and  North  were  not  on  good 
terms.  Turner,  however,  insisted  that  Size- 
more  should  go  into  the  boose,  saying  that 
thfe  house  was  bis,  and  that  Sizemore  would 
not  be  molested  while  there.  North  and 
several  other  persons  were  shooting  fire- 
crackers in  the  yard. 

A  narrow  porch  extended  along  the  front 
of  Tamer's  residence;  the  entrance  to  the 
porch  being  at  Its  lower  end.  A  short  time 
before,  Mrs.  Turner,  who  was  sitting  on  tbe 
porch  with  Mrs.  Hensley  picking  chickens 
for  the  Christmas  dinner,  had  requested. 
North  to  kill  her  another  chicken,  and  North 
bad  gone  into  the  back  yard  and  shot  a 
chicken  with  his  revolver.  When  Tamer, 
Hensley,  and  Sizemore  entered  the  yard  and 
started  toward  tbe  house.  North  was  stand- 
ing near  the  entrance  of  the  porch,  twirling 
his  pistol  In  his  hand.  Sizemore  again 
intimated  that  he  would  go  no  further,  but, 
upon  Turner's  insisting  that  be  go  in,  the 
three  men  went  onto  the  porch.  Tamer  in 
front,  Sizemore  immediately  behind  him,  and 
Hensley  following.  As  Hensley  passed  North 
at  tbe  end  of  the  porch,  some  jocular  re- 
marks were  passed  between  them  about 
North's  pistol;  Hensley  offering  to  shoot 
it  if  North  would  let  blm  have  it  When  the 
three  men  reached  the  porch.  North's  wife 
met  Turner,  her  father,  and  began  to  tell 
him  about  the  threat  that  Sizemore  had  made 
to  her  the  day  before,  in  which  he  had  said 
be  wonld  kill  North  on  sight.  Turner  and 
his  daughter  thereupon  entered  the  house, 
and  immediately  thereafter  Mrs.  Turner,  see- 
ing Sizemore,  said  to  him  that  she  did  not 
see  how  he  could  come  to  her  house  after 
he  had  mistreated  her  daughter;  and  that 
he  was  not  welcome  there.  To  this  remark 
Sizemore  replied:  "I  have  always  treated 
Nick  Turner  right,  and  I  would  not  have 
come  in  here  if  he  hadn't  invited  me  in.  I 
will  get  out,  and  if  anybody  wants  anything 
they  can  get  it"  As  Sizemore  turned  to 
leave,  he  passed  between  Hensley  and  tbe 
wall  of  the  house,  and  Immediately  five  shots 
were  fired.  When  the  smoke  cleared  away. 
North  was  lying  dead  upon  the  porch,  and 
Manual  Templeton  was  fiitally  wounded,  dy- 
ing shortly  thereafter.  Sizemore  admits 
that  he  fired  four  of  the  shots,  but  claims 
that  North  fired  the  other  shot,  and  fired 
first.  One  or  more  of  the  witnesses  say  that 
the  reports  of  the  shots  were  not  the  same; 
that  tbe  report  of  the  first  shot  was  the 
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loader  of  Oie  two,  the  gubseqnent  reports  be- 
ing amaller  in  sound  and  Tolume. 

SlEemore  testified  that,  as  be  was  leaving 
the  boose,  North  threw  his  pistol  on  him  and 
fired,  bat  that  Slzemore  knocked  the  pistol 
up  with  his  right  hand  so  that  the  shot  pass- 
ed above  him,  and,  drawing  his  own  pistol 
from  his  pocket  with  bis  left  hand,  he  fired 
the  four  shots  which  resulted. in  the  kllUng 
of  North.  On  the  day  after  the  killing,  the 
witness  Lewis  examined  the  wall  of  Turner's 
house  and  found  a  bullet  hole  In  the  wall  that 
had  been  made  by  a  bullet  ranging  from  the 
lower  end  of  the  porch,  and  which  had  enter- 
ed a  poplar  log  In  the  side  of  the  house.  The 
ballet  had  passed  into  the  room  and  tbrongh 
the  upper  door,  and  had  struck  the  wall  in 
the  opposite  comer  of  the  room  from  where 
It  entered. 

Sizemore's  plea  was  self-defmse;  and  for 
a  reversal  he  assigns  two  grounds:  (1)  That 
the  Instruction  upon  self-defense  was  errone- 
ous ;  and  (2)  that  the  court  erred  In  refusing 
to  allow  appellant  to  show  that  the  pistol  of 
Manual  Templeton  was  not  fired  during  the 
difficulty. 

[2-4]  1.  The  Instruction  complained  of 
reads  as  follows:  "If  you  shall  believe  from 
the  evidence  that  at  the  time  the  defendant 
Logan  Sizemore  shot  at,  wounded,  and  killed 
the  deceased,  Grant  North,  if  you  shall  be- 
Ueve  from  the  evidence  beyond  a  reasonable 
doubt  he  did  so  do,  that  the  defendant  was 
In  danger  of  death  or  the  infliction  of  some 
great  bodily  barm  at  the  hands  of  Grant 
North,  and  that  It  was  necessary  or  believed 
by  the  defendant,  In  the  exercise  of  a  reason- 
able Judgment  to  be  necessary  to  so  shoot  at, 
wound,  and  kill  the  deceased  North  in  order 
to  avert  that  danger,  real  or  apparent,  then 
you  will  find  the  defendant  not  guilty  upon 
the  grounds  of  self-defense,  or  the  apparent 
necessity  therefor."  The  complaint  is  that 
this  instruction  takes  from  the  defendant  the 
right  given  him  under  the  law  to  judge  of  and 
act  upon  the  appearances  as  he  saw  them  at 
the  time  of  the  dlfilculty,  and  leaves  that  de- 
fense to  the  Judgment  of  the  Jury,  who  were 
not  present,  and  who  were  not  called  upon  to 
exercise  their  Judgment  under  the  circum- 
stances that  Slzemore  was  required  to  act. 

Under  the  conflicting  testimony  as  to  who 
was  the  aggressor,  appellant  was  unquestion- 
ably entitled  to  an  Instruction  giving  the 
law  of  self-defense;  and,  since  the  Jury 
ought,  as  far  as  possible,  to  Judge  of  the  facts 
surrounding  the  homicide  from  the  stand- 
point uf  the  defendant,  such  an  instruction 
should  make  it  clear  that  he  was  Justified,  If 
the  means  used  by  him  to  protect  himself 
appeared  to  him,  at  the  time,  to  be  necessary 
for  that  purpose. 

The  rule  in  Kentucky  as  to  when  a  killing 
in  self-defense  Is  permissible  is  stated  as 
follows  in  1  Roberson's  Crim.  Law  &  Proc. 
S  163:  "If  one  without  fault  believes,  and  has 
reasonable  grounds  to  believe,  that  another  is 
about  to  take  his  life,  or  do  Um  great  bodily 


harm,  and  he  lias  no  other  apparent  safe 
means  of  securing  himself  from  the  impend- 
ing danger,  he  may  take  the  life  of  the  other, 
and  is  excusable  upon  the  ground  of  self- 
defense  and  apparent  necessity,  although  it 
may  turn  out  that  the  appearances  were 
false,  and  that  there  was  in  fact  nether  de- 
sign to  do  him  serious  injury,  nor  danger 
tliat  It  would  be  done.  It  is  not  necessary, 
in  order  to  excuse  a  homicide  on  the  ground 
of  self-defense,  that  there  should  be  actual 
immediate  impending  danger.  It  is  sufficient 
if  the  slayer  believes,  and  has  reasonable 
grounds  to  believe,  that  there  Is  immediate 
impending  danger,  and  that  he  has  no  other 
apparent  and  safe  means  of  escape,  although 
the  supposed  danger  has  no  existence.  The 
proper  inquiry  always  is,  what  was  the  dan- 
ger as  it  appeared  to  the  defendant?  and  not 
what  the  danger  actually  was  in  the  Judg- 
ment of  the  Jury." 

The  rule  as  above  stated  is  supported  by 
the  decisions  of  this  court  in  CofTman  v.  Com- 
monwealth, 10  Bush,  496 ;  HoUoway  v.  Com- 
monwealth, 11  Bush,  344;  Monday  v.  Com- 
monwealth, 81  Ky.  233;  Cocktlll  v.  Common- 
wealth, 95  Ky.  22,  23  S.  W.  658,  15  Ky.  Law 
Rep.  328,  and  many  other  cases. 

It  is  easily  apparent  that  the  instruction 
complained  of  violates  the  rule  above  an- 
nounced, because  It  leaves  with  the  Jury  the 
determination  of  the  fact  of  appellant's  dag- 
ger when  he  shot,  Instead  of  leaving  it  with 
the  appellant  We  are  not  without  direct 
precedents  from  tills  court  upon  this  question. 

In  Austin  v.  Commonwealth,  91  S.  W.  267, 
28  Ky.  Law  Rep.  1087,  the  instruction  read 
as  follows:  "No.  3.  The  court  instructs  the 
Jury  that  If  they  believe  from  the  evidence 
that  at  the  time  that  accused  struck  Reuben 
Satterfield  a  blow  or  blows,  that  caused  his 
death,  if  he  did  strike  him  a  blow  or  blows, 
with  a  stick  or  bludgeon,  and  that  said  blow 
or  blows  directly  caused  said  Satterfleld's 
death,  the  defendant  believed,  and  had  rea- 
sonable grounds  to  believe,  that  be  was  in 
impending  danger  of  death  or  great  bodily 
harm  at  the  hands  of  said  Satterfield,  and 
that  he  had  no  means  of  avoiding  such  dan- 
ger or  apparent  danger,  they  will  acquit 
him."  In  condemning  this  instruction,  the 
court  said:  "The  instruction  is  open  to  an- 
other serious  objection.  It  deprives  the  ac- 
cused of  hlB  Judgment  in  the  matter  of  safely 
averting  the  real  or  apparent  danger  to  him- 
self, and  rests  that  question  solely  with  the 
Jury.  It  might  have  been  that  he  could  have 
safely  averted  striking  decedent  In  the 
light  of  subsequent  events,  and  sitting  quietly 
in  Judgment  on  the  matter,  with  ample  time 
to  weight,  and  reflect  upon  the  whole  situa- 
tion, the  Jury  might  well  have  concluded  that 
the  accused  had  a  safe  way  of  avoiding  or 
averting  the  danger  (real  or  apparent)  to  him. 
But  that  Is  not  the  correct  test  It  was 
whether  there  was  a  safe  way,  as  it  then  ap- 
peared to  the  accused  in  the  exercise  of  a 
reasbnable  Judgment,  to  have  averted  strlk- 
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Ing  or  killing  Reuben  Satterfleld.  The  Jury, 
Instead  of  viewing  the  situation  wholly  from 
their  point  of  view,  should  have  been  In- 
stmcted  to  consider  it  from  the  situation  and 
onder  the  drcnmstances  in  which  the  accused 
was  then  placed.  Bohannon  v.  Common- 
wealth, 8  Bush,'  482  [8  Am.  Bepw  474];  Hqllo- 
way  ▼.  Commonwealth,  11  Bush,  850;  Pace 
V.  Commonwealth,  89  Ky.  204  [12  S.  W.  271]; 
Austin  ▼.  Commonwealth  [40  S.  W.  905]  19 
Ky.  Law  Rep.  474;  Utterback  v.  Common- 
wealth [59  S.  W.  615,  60  S.  W.  161  22  Ky. 
Law  Rep.  1011 ;  Barnes  v.  Commonwealth  [61 
S.  W.  733]  22  Ky.  Law  Rep.  1802." 

In  the  Austin  Case  the  court  further  in- 
dicated that  the  following  instruction  should 
have  been  given  instead  of  instruction  No. 
3  above  condemned,  to  wit:  "If  the  Jury 
believe  from  the  evidence  that  at  the  time 
the  deceased  struck  and  kUled  Satterfleld,  if 
he  did  BO,  he  had  reasonable  grounds  to 
believe,  and  did  In  good  faith  believe,  that 
he  was  then  in  danger  of  losing  his  life  or 
suffering  great  bodily  harm  at  the  hands  of 
Satterfleld,  and  there  appeared  to  the  ac- 
cused, exercising  a  reasonable  Judgment  at 
the  time  and  under  the  drcumatances,  no 
other  safe  means  of  avoiding  the  impending, 
real,  or  apparent  danger,  then  in  such  case 
the  accused  had  the  right  to  strike  in  his 
necessary  self-defense;  and,  if  the  killing 
of  Satterfleld  occurred  under  such  drcnm- 
stances, then  the  Jury  should  acquit  the  de- 
fendant" 

The  precise  question  was  again  before  the 
<X)urt  in  Cleveland  v.  Commonwealth,  101  S. 
W.  931,  31  Ky.  Law  Rep.  115,  where  the  court 
said:  "A  reversal  Is  also  sought  upon  the 
grounds  that  the  court  erred  in  instruction 
No.  7,  which  reads  as  follows:  'Although 
the  Jury  may  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
Arthur  Cleveland,  shot  and  killed  the  de- 
ceased, yet  if  they  believe  from  the  evidence 
that,  at  the  time  the  defendants  or  either 
of  them  shot  and  killed  the  deceased, 
the  deceased  was  then  and  there  about  to 
Inflict  ui)on  them  or  either  of  them  death 
or  some  great  bodily  harm,  and  that  to 
shoot  the  deceased  was  necessary,  or  was 
believed  by  the  defendants,  or  either  of 
them,  in  the  exercise  of  a  reasonable  Judg- 
ment, to  be  necessary,  in  order  to  protect 
themselves,  or  either  of  them,  from  said 
danger,  real,  or  to  the  defendants  apparent, 
you  win  find  the  defendants  not  guilty,  upon 
the  ground  of  self-defense  and  apparent 
necessity.'  The  objection  to  this  instruction 
Is  that  it  left  to  the  Jury,  and  not  .to  the 
defendants,  to  say  whether  or  not  they  be- 
lieved that  the  deceased  was  about  to  In- 
flict upon  them,  or  either  of  them,  some 
great  bodily  barm.  In  cases  of  this  char- 
acter the  question  is  not  what  the  Jury  be- 
lieves, but  what  the  accused,  in  the  exerdse 
of  a  reasonable  Judgment,  believed  at  the 
time  of  the  homicide.    The  Jury  might  not 


believe  from  the  evidence  tliat,  at  the  time 
the  deceased  was  killed,  the  accused  be- 
lieved the  deceased  was  about  to  Inflict  upon 
him  some  great  bodily  harm,  and  yet  the 
defendant  might  have  so  beileived.  Thia 
identical  question  has  been  determined  by 
this  court  in  the  cases  of  Ellis  v.  Common- 
wealth [98  S.  W.  278]  SO  Ky.  Law  Rep.  348, 
Dossenbach  v.  Commonwealth  [99  S.  W.  626] 
30  Ky.  Law  Rep.  749,  and  Austin  v.  Common- 
wealth [91  S.  W.  742]  28  Ky.  Law  Rep.  1087 
[6  L.  R.  A.  (N.  S.)  766],  In  which  an  in- 
struction In  all  respects  similar  to  this  was 
condemned,  and  It  was  held  to  be  reversible 
error."  In  that  opinion  the  court  further 
indicated  what  would  have  been  a  proi>er 
Instruction,  following  the  Instruction  directed 
to  be  given  in  the  Austin  Case. 

From  these  authorities  it  follows  that  the 
court  erred  in  instructing  the  Jury  upon  the 
law  of  self-defense.  Upon  another  trial  the 
instruction  upon  that  issue  should  follow 
the  lines  pointed  out  in  the  Austin  and 
Cleveland  Cases,  supra. 

[E]  2.  Appellant  further  insists  that  the 
court  erred  In  refusing  to  allow  him  to  show 
that  the  pistol  of  Manual  Templeton  was 
not  flred  during  this  difllculty.  I^wton 
Templeton,  a  brother  of  Manual  Templeton, 
who  was  shot  at  the  same  time,  testified  that 
Manual  had  in  his  possession  a  38  Smith  & 
Wesson  Special  of  precisely  the  same  make 
as  the  one  used  by  North.  There  was  also 
evidence  tending  to  show  that  Manual  Tem- 
pleton was  standing  near  the  lower  end  of 
the  porch,  where  North  was  standing,  at 
the  time  the  latter  was  killed,  although  the 
testimony  upon  this  subject  Is  conflicting. 

It  was  the  theory  of  the  commonwealth 
that  North  did  not  fire  upon  Slzemore,  but 
that  North  was  killed  without  provocation, 
and  that  the  buUet  which  went  through  the 
wall  of  the  house  was  flred  from  the  pistol 
of  Manual  Templeton.  The  defendant  of- 
fered to  show  by  Hiram  Hensley  that  after 
the  killing  he  examined  the  pistol  of  Manual 
Templeton  and  found  it  contained  flve  loaded 
cartridges,  and  had  not  been  fired  at  all  In 
the  dlfl^culty.  The  court,  however,  sus- 
tained the  commonwealth's  objection  to  the 
admission  of  this  testimony,  and  excluded 
it  Slzemore  testlfled  that  North  flred  the 
first  shot;  and  that  there  was  a  shot  fired 
from  the  direction  of  North's  position  ap- 
pears from  the  bullet  hole  in  the  wall,  and 
the  bullet  which  lodged  in  the  opposite  wall. 
There  was  also  testimony  tending  to  show 
that  one  chamber  of  North's  pistol  had  been 
discharged,  while  the  offered  testimony  of 
Hensley  was  to  the  effect  that  Templeton's 
pistol  had  not  been  flred  at  all. 

The  question  for  decision  relates  to  the 
relevancy  of  the  testimony  of  Hensley,  as 
above  indicated. 

In  Stephen's  Digest  of  the  Law  of  Evi- 
dence, art.  3,  p.  43,  It  is  said:  "Facts  which, 
though  not  in  issue,  are  so  connected  with 
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a  fact  in  issue  as  to  form  part  of  the  same 
transactloii  or  snbject-matter  are  deemed  to 
be  relevant  to  the  fact  with  which  they  are 
BO  connected."  While  we  do  not,  of  course, 
undertake  to  pass  upon  the  weight  to  be 
given  this  evidence,  we  think  it  was  compe- 
tent, under  the  clrcumstanceB,  and  that  the 
court  should  have  admitted  it. 
Judgment  reversed  for  a  new  triaL 


JONES  V.  COMMONWEALTH, 

(Court  of  Appeals  of  Kentucky.    April  23, 
1914.) 

1.  CBnciRAi,  Law   (J  1159*)— Vebdict—Con- 

CLTTSIVENSSB. 

A  verdict  on  conflicting  evidence,  rendered 
after  a  fair  trial  and  under  proper  Inatructiong, 
will  not  be  disturbed  on  appeal,  though  the  court 
on  appeal  entertains  a  doubt  as  to  its  correct- 
ness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3074-3088;  Dea  Dig.  { 
U69.*] 

2.  Cbhoitai.  Law  (S  941*)  — Nkw  Tbiai.— 
Kewlt  Diboovebed  Evidence. 

Where  the  evidence  of  accused  showed  that 
decedent  had  been  drinking  and  came  to  a  party, 
though  not  invited,  and  commenced  the  difficulty 
by  raising  a  disturbance,  and  the  evidence  of 
the  prosecution  showed  that  decedent  did  not 
use  any  abusive  language  or  engage  in  an  as- 
sault before  he  was  shot  by  accused,  denial  of 
a  new  'trial  on  the  ground  of  newly  discovered 
evidence  that  decedent  had  been  drinking,  and 
had  declared  that  he  was  going  to  the  party  and 
create  a  disturbance  and  that  he  would  not 
listen  to  advice  to  remain  away,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2328-2330;  Dec  Dig.  { 
941.*] 

Amieal  from  Clrcnit  Conrt,  Graves  County. 
Charley  Jones  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.    AfBrmed. 

Hester  &  Hester  and  B.  Gardner,  aU  of 
Mayfleld,  for  appellant.  James  Oarnett, 
Atty.  Gen.,  and  D.  O.  Myatt,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

CARROLL,  J.  This  appeal  Is  prosecuted 
by  the  appellant  In  an  effort  to  obtain  a  re- 
versal of  a  Judgment  fixing  Ms  confinement 
In  the  penitentiary  for  a  term  of  not  less 
than  2  or  more  than  21  years.  He  was 
ctULTgeA  with  the  murder  of  Gholston  Hen- 
don,  and  convicted  of  voluntary  manslaugh- 
ter, and  it  is  strongly  contended  that  a  new 
trial  should  have  been  granted  on  the  ground 
that  the  evidence  was  not  sufficient  to  sus- 
tain a  verdict 

[1  ]  It  must  be  admitted  that  the  weight  of 
tbe  evidence  shows  that  the  homicide  was 
committed  in  self-defense,  and,  if  we  were 
called  on,  as  a  court  of  original  Jurisdiction, 
to  bear  and  determine  the  case,  we  would 
feel  disposed  to  say  that,  under  the  evidence, 
tbe  killing  of  Hendon  was  excusable.  But 
wben  the  evidence  is  confilctlng,  and  it 
becomes  our  duty  to  review  the  finding  of  a 
Jnry  upon  questions  of  fact,  we  are  reluctant 


I  to  disturb  their  condoslon,  when  no  error 
of  law  has  been  committed,  and  no  facts  ap- 
pear in  thie  record  tending  to  show  that  tbe 
complaining  party  did  not  have  a  fair  trial, 
and  so  we  will  not  Interfere  with  the  verdict 
on  the  ground  that  it  was  against  tbe  evi- 
dence. 

Briefly  tbe  facts  are  these :  The  appellant 
and  some  of  his  colored  friends  were  giving 
what  they  called  a  "beer  opening"  at  the 
house  of  a  woman  named  Ruby  Slayden.  To 
this  party  it  appears  Hendon  had  not  been 
invited.  He  came,  however,  to  the  party, 
and  all  the  evidence  is  to  the  effect  that  he 
first  went  into  the  front  room  of  the  house, 
and  on  being  asked  to  drink  some  beer,  said 
that  he  did  not  care  tor  any,  as  he  had  Just 
left  where  tbere  was  a  k^  of  beer,  and,  aft- 
er remaining  in  the  front  room  a  few  min- 
utes, he  wait  out  in  tbe  yard,  and  in  a  short 
time  came  into  tbe  kitchen,  where  the  appel- 
lant and  bis  brother  were  standing.  Ruby 
Slayden  says  that  when  he  came  in  "he 
shoved  against  those  boys  and  told  them  to 
go  In  and  set  down,  saying,  'I  don't  know 
nothing  about  you;'  and-  Seville  says,  'All 
right ;  If  you  don't  know  me  I  can  set  down ;' 
and  Charley  says,  'I  don't  bave  to  set  down ;' 
and  Seville  started  to  him  and  told  him  he 
could  set  down,  and  it  was  not  long  until 
this  gun  was  flied."  She  further  said  that, 
wben  the  shooting  occurred,  appellant  and 
Hendon  were  the  only  ones  in  the  Idtchen. 
According  to  this  witness,  there  was  no 
quarrel  or  disturbance  of  any  kind  between 
these  two  men  until  the  shooting  commenced, 
which  resulted  In  tbe  death  of  Hendon,  who 
was  admittedly  shot  by  the  appellant.  Other 
nearby  witnesses  also  testified  that  tbere 
was  no  abusive  language  or  fight  before  the, 
shooting. 

Tbe  appellant,  as  a  witness  In  his  own  be- 
half, said  that,  when  Hendon  came  into  tbe 
kitchen,  he,  using  an  oath,  ordered  all  of 
them  to  get  out  and  commenced  to  curse  him, 
at  tbe  same  time  hitting  him  with  his  fist, 
knocking  him  down.  That  when  he  knocked 
him  down  be  said  he  was  going  to  klU  him, 
and  he  then  drew  his  i^stol  and  shot  blm 
three  times.  Two  or  three  other  witnesses 
testified  in  substance  tbe  same  as  appellant. 

[2]  One  of  the  grounds  for  a  new  trial  was 
based  on  newly  discovered  evidence.  This 
newly  discovered  evidence  was  furnished  by 
the  affidavits  of  Elmer  Beauregard  and  Wil- 
liam Carman,  each  of  whom  said  in  the  affi- 
davit that  shortly  before  Hendon  was  kiUed 
they  met  him  on  the  street,  and  that  he  had 
been  drinking  heavily ;  that  he  told  them  he 
was  not  invited  to  the  "beer  opening"  that 
Charley  Jones  and  his  crowd  were  having  • 
at  Ruby  Slayden's,  but  that  be  was  going  up 
there  anyway  and  raise  bell.  That  they  ad- 
vised blm  not  to  go,  but  he  would  not  listen 
to  their  advice. 

We  do  not  think  this  newly  discovered  evl- 
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dence  was  snffldent  to  Justify  tbe  trial  conrt 
In  granting  a  new  trial.  It  did  not  develop 
any  new  fact  Id  tbe  case  or  tend  to  strength- 
en, except  In  a  cmnulatlTe  way,  the  evidence 
In  bebalf  of  the  accnsed.  The  witnesses  in- 
troduced for  the  defense  testified  that  Hen- 
don  was  drinking,  and  that  be  commenced 
the  difficulty  by  raising  a  disturbance.  In 
short,  according  to  tbe  testimony  of  tbe  wit- 
tiesses  present,  be  did  what  be  told  Carman 
and  Beauregard  he  was  going  to  do.  If  tbe 
evidence  of  Carman  and  Beauregard  had 
been  before  the  Jury,  we  do  not  tlilnk  it 
would,  have  strengthened,  in  any  material 
way,  the  evidence  for  the  defense.  If  the 
Jury  had  believed  from  the  evidence  that 
Hendon  conducted  himself  In  the  manner  tes- 
tified to  by  the  appellant  and  other  witness- 
es, they  would  doubtless  have  acquitted  ap- 
pellant on  the  ground  of  self-defense,  bat 
their  verdict  shows  tbat,  in  preference  to 
tills  testimony,  they  accepted  tbe  evidence 
of  Baby  Slayden  and  others,  which  conduced 
to  show  tbat  Hendon  did  not  use  any  violent 
or  abusive  language  or  engage  In  an  assault 
before  be  was  shot  by  appellant 

The  Jury  was  properly  Instructed  on  every 
phase  of  the  case,  and,  while  we  have  some 
doubt  as  to  tbe  correctness  of  their  verdict 
on  the  facts,  we  are  not  prepared  to  say 
there  was  not  sufficient  evidence  to  sustain 
It,  and  the  Judgment  is  affirmed. 


scuLLX  V.  McDonald. 

(Court  of  Appeals  of  Kentucky.    April  21, 1914.) 

Evidence  (§  317*)— Hbabsat— What  Consti- 
tutes. 

In  an  action  for  money  which  plaintiff 
claimed  he  had  desalted  for  safe-keeping  with 
defendant,  a  rooming  house  keeper,  where  he 
offered  evidence  to  show  that  defendant  attempt- 
ed to  keep  him  there  by  the  use  of  whisky  or 
drugs,  and  defendant  claimed  tbat  she  desired 
to  rid  herself  of  plaintiff,  evidence  of  a  conver- 
sation between  a  police  officer  and  one  whom 
she  sent  to  the  officer  to  ascertain  the  means  of 
ridding  herself  of  plaintiff  was  inadmissible  as 
hearsay,  although  tbe  fact  that  she  sought  such 
advice  was  properly  received. 

[Bid.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1174-1192 ;  Dec  Dig.  §  317.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law  and  Equity  Division. 

Action  by  Peter  McDonald  against  Eliza- 
beth Scully.  From  a  Judgment  for  plaintifl, 
defendant  appeals.    Affirmed. 

John  B.  O'Neal,  of  Covington,  for  appel- 
lant O.  M.  Bogers,  of  Covington,  for  ap- 
pellee. 

CARROLL,  3.    The  appellee  bronght  this 

suit  against  the  appellant  to  recover  $600 
that  he  alleged  be  had  deposited  with  her  for 
safe-keeping  and  that  she  had  refused  to 
return  on  demand.  The  appellant  for  an- 
swer, admitted  receiving  the  money,  and  aver- 
red that  she  had  paid  It  to  him,  so  that  the 


only  Issue  between  the  parties  was  whether 
the  appellant  had  paid  to  appellee  the  money. 
The  Jury,  after  bearing  the  evidence  Intro- 
duced in  behalf  of  both  the  parties  and  being 
properly  instracted,  found  that  she  had  not 
and  there  was  a  Judgment  against  her  for 

$eoo. 

The  only  ground  of  reversal  urged  by 
counsel  for  appellant  is  that  the  court  com- 
mitted error  in  excluding  competent  evidence, 
and  a  suggestion  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  Tbe  evidence 
upon  the  issue  as  to  whether  appellant  re- 
turned the  money  to  appellee  is  very  con- 
flicting, but  there  Is  abundant  to  support  the 
finding  of  the  Jury.  On  tlie  other  question 
there  was  some  evidence  for  appellee  tending 
to  show  that  appellant,  in  whose  house  he 
was  rooming  as  a  transient,  attempted  to 
keep  him  there  by  the  use  of  whisky  or 
drugs,  while  there  was  evidence  for  the  ap- 
pellant to  the  effect  that  appellee's  habits  and 
conduct  were  so  offensive  tbat  she  was  anx- 
ious to  have  him  out  of  the  house  and  resort- 
ed to  every  practicable  means  to  get  him  out 

For  the  purpose  of  supporting  her  theory 
that  she  wished  to  get  rid  of  appellee  as  a 
roomer,  she  offered  to  prove  by  C.  B.  Scho- 
berg,  a  friend  of  hers,  that  at  her  request  he 
went  to  tbe  police  station  for  the  purpose  of 
getting  the  police  to  come  and  take  appellee 
out  of  the  house.  The  court  permitted  Scho- 
berg  to  say  that  he  went  to  police  headquar- 
ters and  talked  to  Lieut  Martin,  and  also 
permitted  him  to  be  asked  and  answer  these 
questions:  "Did  you  go  to  the  police  office? 
A.  Yes,  sir.  Q.  Were  you  advised  there  as 
to  taking  him  out,  or  not?  A.  I  was.  I  was 
told  to  go  back  and  try  to  manage  him." 
But  the  conrt  refused  to  permit  the  witness 
to  answer  tbat  "Lieut  Martin  directed  him 
not  to  take  McDonald  away,  but  said,  if  he 
did  not  get  any  better,  or  got  any  worse,  and 
gave  trouble,  they  would  come  and  get  him." 
Lieut  Martin,  Introduced  as  a  witness  for 
appellant,  was  asked:  "Q.  I  will  ask  yon  if 
Squire  Scboberg  ever  visited  you  at  the  po- 
lice station  for  any  purx>ose  in  June,  1912? 
A.  Yes,  sir.  Q.  What  did  he  come'  there  for, 
and  what  did  he  say?"  To  this  question 
objection  was  made  and  sustained,  and  it 
was  avowed  that  the  witness  would  say  that 
"Scboberg  came  to  tbe  police  station  and  re- 
quested him  to  send  tbe  wagon  to  Mrs.  Scul- 
ly's bouse  to  remove  McDonald  to  the  station, 
and  tbat  be  suggested  to  Scboberg  to  postpone 
that,  and  if  the  old  man  got  worse,  or  be- 
came disorderly,  they  would  come  and  get 
him." 

The  court  permitted  the  appellant  and  her 
witnesses  to  describe  fully  her  desire  to  have 
McDonald  out  of  her  house,  and  Scboberg 
was  permitted  to  say  that  he  went  to  see 
the  police  for  the  purpose  of  having  appellee 
removed  from  the  house.  The  court  only 
excluded  the  conversation  that  occurred  be- 
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tveen  Sdioberg  and  Lieut  Martin,  and  clear- 
ly this  conversation  was  not  competent 
What  Martin  said  to  Schoberg  was  only  In 
response  to  statements  made  to  him  by  Scho- 
berg In  the  absence  of  the  appellee,  and  when 
Schoberg  was  allowed  by  the  court  to  de- 
scribe the  condition  of  McDonald  and  the 
desire  of  appellant  to  have  him  out  of  the 
house  there  was  no  reason  why  he  should 
also  be  permitted  to  tell  what  the  policeman 
said  to  him,  or  why  the  policeman  should  be 
permitted  to  relate  the  conversation.  The 
policeman  did  not  know  anything  about  the 
aflTair,  except  what  Schoberg  told  him,  and 
what  he  said  In  reply  was  only  his  opinion, 
based  on  Schoberg's  statement.  The  court 
should  have  excluded  the  whole  conversation 
between  Martin  and  Schoberg  as  hearsay. 

It  appears  from  the  record  that  the  court 
allowed  the  testimony  on  both  sides  to  take 
a  wide  range,  and  every  competent  and  rele- 
vant fact  and  circumstance  that  either  of  the 
parties  desired  to  go  to  the  Jury  was  admit- 
ted. In  short,  the  jury  had  a  full  and  accu- 
rate description  of  all  the  acts  and  conduct 
and  declarations  of  both  parties  that  served 
to  throw  any  light  on  the  issue,  and  we  have 
no  doubt  reached  a  Just  conclusion. 

The  Judgment  Is  afDrmed. 


FARMERS'  MUT.  EQUITY  INS.  SOCIETY 
V.   SMITH. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1914.) 

1.  INSUKANCB    (I    146*)— CONOTBUOTION— COW- 
STRUINO  AOAINST  INST7BER. 

The  language  of  exceptions,  warranties,  and 
conditions  in  insurance  policies  must  be  clear 
and  unambiguous,  and  any  doubt  in  the  mean- 
ing thereof  will  be  resolved  against  the  insurer, 
who  selected  the  language  used. 

[Ed.  Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  |i  292,  294-298;  Dec.  Dig.  |  146.*] 

2.  IITSUKARCE     (S     323*)— CONSTBUCTION— VA- 
CANCT  OF  PBEMIBES. 

The  effect  of  a  provision  of  an  Insurance 
policy,  avoiding  it  if  the  premises  become  va- 
cant or  unoccupied,  depends  upon  the  intention 
of  the  parties,  to  be  ascertained  from  the  whole 
instrument,  the  subject-matter  of  the  contract 
and  the  situation  of  the  property  insured. 

[Ed.  Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  |§  764-779 ;   Dec.  Dig.  §  323.»] 

3.  INSUBANCK    (§   323*)--CoK8TBUCTiON— Va- 
cancy 0?  Premises. 

Under  an  insurance  policy  for  five  years  on 
a  dwelling  house,  which  provided  that  insurance 
would  not  be  carried  on  unoccupied  buildings 
unless  covered  by  a  vacancy  permit,  where  a 
tenant  moved  out  on  Saturday  evening  and  an- 
other tenant  was  to  take  possession  on  the  fol- 
lowing Monday,  the  insurer  was  liable  for  the 
destruction  of  the  house  by  fire  early  Monday 
morning,  since,  where  property  is  occupied  by  a 
tenant,  it  must  necessarily  be  within  the  con- 
templation of  the  parties  that  occasionally  it 
will  be  vacant  for  a  short  and  reasonable  inter- 
val between  the  outgoing  of  one  tenant  and  the 
incoming  of  another. 

[Bid.  Note. — BV>r  other  cases,  see  Insurance, 
Cent  Dig.  Si  764-779;   Dec.  Dig.  {  323.»] 


Aiq;ieal  bom  Circolt  Court,  Henderson 
County. 

Action  by  Herbert  Smith  against  the  Farm- 
ers' Mutual  Equity  Insurance  Society.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Affirmed. 

Montgomery  Merrltt,  of  Henderson,  for  ap- 
pellant. Vance  &  Heilbronner,  of  Henderson, 
for  appellee. 

CLAY,  O,  PlalnUff,  Herbert  Smith,  was 
the  owner  of  a  frame  dwelling  bouse  which 
was  insured  by  defendant.  Farmers'  Mutual 
Equity  Insurance  Society,  for  the  sum  of 
^00.  The  policy,  which  was  to  continue  for 
a  period  of  five  years,  contained  the  follow- 
ing provision:  "insurance  will  not  be  carried 
upon  unoccupied  buildings  unless  covered  by  a 
vacancy  permit,  which  will  be  granted  only 
on  the  written  application  filed  with  the  sec- 
retary for  a  period  of  thirty  days,  vrtth  priv- 
ilege of  one  renewal.  The  amount  of  the 
insurance  shall  be  reduced  one-half  during 
said  vacancy."  The  house  was  occupied  by 
a  tenant  who  moved  out  on  Saturday  eve- 
ning, April  19,  1913.  Another  tenant  was  to 
take  possession  on  the  following  Monday, 
April  21st,  but  was  prevented  from  doing  so 
by  the  destruction  of  the  property  by  fire, 
which  occurred  the  same  morning.  Having 
refused  to  pay  the  insurance,  plaintiff  brought 
this  action  against  the  defendant  to  recover 
on  the  policy.  The  company  defended  on 
the  ground  of  nonoccupaucy.  In  violation  of 
the  contract  This  defense  was  held  insuffi- 
cient, and  Judgment  was  rendered  in  favor 
of  plaintiff.    Defendant  appeals. 

[1 , 2]  In  construing  exceptions,  warranties, 
and  conditions  in  policies  of  insurance,  it  is 
generally  held  that  the  language,  being  that 
of  the  insurer,  selected  by  him  and  intended 
for  his  benefit  must  be  clear  and  unambigu- 
ous, and  if  of  doubtful  meaning,  the  doubt  will 
be  resolved  in  favor  of  the  insured.  The  pur- 
pose of  such  conditions  in  a  policy  is  to  re- 
strict the  insurer's  obligation,  and,  if  the 
meaning  is  not  clear,  it  is  his  fault  in  not 
making  use  of  more  definite  terms  in  which 
to  express  'it.  Chandler  v.  St  Paul,  etc.,  Ins. 
Co.,  21  Minn.  85,  18  Am.  Rep.  385 ;  U.  S.  Mu- 
tual V.  Newman,  84  Va.  52, 3  S.  E.  805 ;  Olson 
V.  St  Paul,  etc.,  Ins.  Co.,  35  Minn.  437,  29  N. 
W.  126,  69  Am.  Rep.  333. '  In  determining  the 
effect  of  a  provision  of  a  policy  avoiding  the 
Insurance  if  the  premises  become  vacant 
or  unoccupied,  it  is  generally  held  that  the 
intention  of  the  parties  will  control,  and  that 
such  Intention  will  be  ascertained  from  the 
whole  instrument,  the  subject-matter  of  the 
contract,  and  the  situation  of  the  property 
Insured.  Stout  v.  City  Fire  Ins.  Co.,  12  Iowa, 
371,  79  Am.  Dec.  539 ;  Georgia  Home  Ins.  Co. 
v.  Kinnler,  28  Grat  (Va.)  88. 

[3]  Perhaps  the  most  Important  considera- 
tion in  passing  on  a  question  of  forefeituxe 
for  vacancy  or  nonoccupancy  is  the  use  which. 
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nnder  the  policy,  may  be  made  of  the  prem- 
ises insured.  Where  it  is  occupied  by  the 
owner  as  a  residence,  it  cannot  be  said  to  be 
within  the  contemplation  of  the  parties  to 
the  contract  that  the  premises  shall  never 
become  vacant  or  unoccupied,  even  for  a  very 
brief  period  of  time.  The  company  knows 
that  the  owner  will  sometimes  be  away  on  a 
visit,  or  be  temporarily  absent  for  some  neces- 
sary purpose.  So,  too,  where  the  property 
Is  occupied  by  a  tenant,  it  must  necessarily 
be  within  the  contemplation  of  the  parties  to 
the  contract  that  occasionally  it  will  be  va- 
cant for  a  short  and  reasonable  Interval  of 
time  between  the  outgoing  of  one  tenant  and 
the  Incoming  of  another.  While  there  is  a 
lack  of  uniformity  In  the  decisions  on  the 
question,  and  many  of  the  courts  hold  that 
a  forfeiture  Is  Incurred  even  In  case  of  the 
temporary  absence  of  the  owner,  or  a  short 
period  of  time  between  the  exchange  of  ten- 
ants, yet  many  of  the  conrts  hold  that,  under 
the  circumstances  above  set  forth,  a  forfei- 
ture will  not  be  adjudged.  Thus  In  the  case 
of  Franklin  Fire  Ins.  Co.  ▼.  Kepler,  95  Pa. 
492,  the  absence  of  the  insured  from  his 
dwelling  from  Wednesday  until  Monday  to 
attend  a  funeral  was  held  not  to  be  a  breach 
of  the  provision  of  the  policy  against  vacancy 
and  unoccupancy.  In  the  case  of  Eddy 
V.  Hawkeye  Ins.  Co.,  70  Iowa,  472,  30  N.  W. 
808,  59  Am.  Rep.  444,  the  tenant  moved  out  on 
Tuesday.  On  Wednesday  the  owner  took 
possession  and  commenced  cleaning  the 
bouse,  intending  to  occupy  It  with  his  family 
on  Saturday.  On  Friday  night  the  house 
burned  down.  It  was  held  that  the  house  was 
not  vacant  In  Shackelton  v.  Sun  Fire  Office 
of  London,  England,  55  Mich.  288,  21  N.  W. 
343,  54  Am.  Rep.  379,  the  house  was  occupied 
by  a  tenant.  The  tenant  moved  out,  and  the 
landlord  at  once  moved  his  own  goods  In  and 
began  to  clean  up,  with  the  intention  of  oc- 
cupying the  house  himself.  Next  day  he 
went  away  for  three  days'  absence.  While 
cleaning  the  house  he  ate  and  slept  at  a  neigh- 
boring house,  and  after  a  few  days  went  ofF 
on  a  business  trip.  While  gone  the  house 
was  burned.  It  was  held  that  the  policy  had 
not  become  void  on  the  ground  of  vacancy. 
In  the  case  of  Laselle  v.  Ins.  Co.,  43  N.  J. 
Law,  468,  the  policy  provided  that  It  should 
become  void  "if  the  dwelling  house  should 
become  vacant  and  unoccupied  and  so  re- 
mained." It  was  held  that  the  mere  absence 
of  the  tenant,  who  was  then  occupying  the 
building  as  a  dwelling  house,  on  the  night 
of  the  Are  did  not  leave  the  building  vacant 
or  unoccupied  within  the  sense  of  the  con- 
tract In  Moody  v.  Ins.  Co.,  52  Ohio  St  12, 
38  N.  E.  1011,  26  L.  R.  A.  313,  49  Am.  St 
Rep.  699,  It  was  held  that  a  continuous  use 
of  the  dwelling  house  was  not  necessary  to 
constitute  occupancy  within  the  meaning  of 
the  Are  Insurance  policy,  but  that  the  family 
might  be  absent  for  health,  pleasure,  busi- 
ness, or  convenience  for  reasonable  periods. 


In  Doud  V.  Citizens'  Ins.  Co.,  141  Pa.  47,  21 
Atl.  505, 23  Am.  St  Rep.  263,  it  was  held,  under 
a  policy  of  insurance  on  leased  premises,  con- 
taining a  clause  avoiding  the  policy  If  the 
premises  should  become  vacant  without  the 
written  consent  of  the  insurer,  that  a  reason- 
able time  should  be  allowed  to  carry  out  a 
change  of  tenants  without  Imposing  upon  the 
insured  the  penalty  of  either  an  Intended  or 
permitted  vacation  of  the  premises.  The 
same  rule  was  followed  by  our  Superior 
Court  in  the  case  of  Dwelling  House  Ins.  Ca 
V.  Walsh,  10  Ky.  Law  Rep.  282. 

Other  authorities  might  be  added,  but  those 
cited  are  sufficient  to  establish  the  rule  that 
is  clearly  applicable  under  the  facts  of  this 
case.  Here  the  tenant  vacated  the  house  on 
Saturday  evening.  Another  tenant  was  to 
move  in  on  the  following  Monday.  E^rly 
Monday  morning  the  house  was  burned.  The 
Interval  of  time  incident  to  the  change  of 
tenants  was  not  only  not  unreasonable,  but 
such  as  the  parties  to  the  contract  must  have 
contemplated  would  necessarily  take  placa 

Judgment  affirmed. 


COMMONWEALTH  v.  FORD. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1914.) 

1.  Cbiminal  Law  (§  1024*)— Afpbai.  bt  Com- 

IfOnWEALTH — INTEBLOOUTOBY  ObDBBS. 

Under  Cr.  Code  Prac.  I  335,  where  there 
is  a  mistrial,  or  where  a  new  trial  is  granted 
to  the  defendant,  the  commonwealth  may  ap- 
I>eal,  if  its  attorneys  believe  errors,  prejudicuil 
to  its  substantial  rights,  were  committed,  so 
that  the  law  of  the  case  may  be  settled  for  the 
benefit  of  the  trial  court  on  another  trial,  and 
that  there  may  be  a  uniform  administration  of 
the  criminal  laws. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2599-2614;  Dec.  Dig.  f 
1024.*] 

2.  Cbiuinal  Law  (J  1130*)— Appeai,  bt  Coif- 

HONWBALTH— BBIEFS — NECESSITY. 

On  an  appeal  by  the  commonwealth  from 
an  order  granting  a  new  trial,  the  common- 
wealth's attorney  should  see  that  a  complete 
record  is  brou|;ht  up,  and  either  file  a  brief  di- 
recting attention  to  the  errors  complained  of, 
or  advise  the  Attorney  General,  so  that  he  may 
be  prepared  to  file  a  proper  brief;  and  where 
the  record  did  not  show  the  reasons  for  granting 
a  new  trial,  and  the  errors  complained  of  were 
not  pointed  out  by  a  brief,  the  appeal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2956,  2965-2970,  3205;  Dec 
Dig.  f  1130.  •] 

Appeal  from  Circuit  Court,  Knox  County. 

Arthur  Fore  was  found  guilty  of  voluntary 
manslaughter.  From  an  order  granting  a 
new  trial,  the  Commonwealth  appeals.  Ap- 
peal dismissed. 

3.  B.  Snyder,  Commonwealth's  Atty.,  of 
Williamsburg,  Jas.  Gamett,  Atty.  Gen.,  and 
Overton  S.  Hogan,  Asst  Atty.  Gen.,  for  the 
Commonwealth.  J.  W.  Robsion,  of  Barbour- 
vllle,  for  appellee. 
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CARROLL,  J.  The  appellee,  under  an  In- 
dictment for  murder,  was  found  guilty  of 
voluntary  manslaughter.  After  this  he  filed 
a  motion  and  grounds  for  a  new  trial,  and 
the  motion  was  sustained  and  a  new  trial 
granted,  "to  which  ruling  of  the  court,  as 
well  as  other  decisions  occurring  on  the 
trial,  the  commonwealth  at  the  time  excepted, 
and  now  prays  an  appeal  to  the  CJonrt  of  Ap- 
peals of  Kentucky  for  a  review  of  said  deci- 
sions and  rulings  of  the  court,  and  for  a  cer- 
tification of  the  law  applicable  thereto." 
Pursuant  to  this  order,  a  partial  transcript 
of  the  recoiid  has  been  brought  to  this  court 

[1]  When  there  has  been  a  mistrial,  or 
when  a  new  trial  has  been  granted  to  the  de- 
fendant, the  commonwealth  may  bring  to  this 
court  by  appeal  a  full  and  correct  transcript 
of  the  orders,  proceedings,  evidence,  and  In- 
structions, If  the  officers  charged  with  the 
dnty  of  representing  the  commonwealth  be- 
lieve errors  prejudicial  to  the  substantial 
rights  of  the  commonwealth  -were  committed 
by  the  trial  court  during  the  trial  that  result- 
ed in  a  mistrial  or  In  the  granting  of  a  new 
trial.  This  practice  is  authorized  by  section 
835  of  the  Criminal  Code,  so  that  the  law  of 
the  case  may  be  settled  by  this  court  for 
the  benefit  of  the  trial  court  on  another  trial, 
and  to  the  end  that  there  may  be  a  uniform 
administration  of  the  criminal  laws  of  the 
state.  Com.  v.  Matthews,  89  Ky.  287,  12 
S.  W.  333,  11  Ky.  Law  Rep.  505;  Com.  v. 
Hourlgan,  89  Ky.  305,  12  S.  W.  550,  11  Ky. 
Law  Rep.  509;  Com.  v.  Robinson,  84  S.  W. 
319,  27  Ky.  Law  Rep.  14. 

[2]  As  the  purpose  of  allowing  an  appeal 
to  the  commonwealth  pending  the  final  trial 
and  disposition  of  the  case  In  the  lower  court 
Is  to  secure  a  review  of  rulings  of  the  trial 
court  believed  to  be  prejudicial  to  the  com- 
monwealth. It  Is  manifestly  the  duty  of  the 
attorneys  representing  the  commonwealth  to 
point  out  In  briefs  submitted  to  this  court 
the  errors  complained  of,  so  that  this  court 
may  know  what  errors  of  law  committed  by 
the  trial  court  It  Is  expected  to  review.  It 
Is  apparent  that,  if  the  record  Is  filed  in  this 
court  without  any  brief  for  the  common- 
wealth Indicating  the  errors  complained  of, 
this  court  cannot,  with  any  degree  of  satis- 
factlou  or  certainty,  undertake  to  write  an 
opinion  that  would  be  of  service  to  the  trial 
court  on  a  retrial  of  the  case,  or  that  would 
aid  in  securing  a  uniform  or  correct  admin- 
istration of  the  criminal  law. 

Looking  now  to  the  record  before  us^  we 
find  that  it  does  not  contain  the  Indictment, 
or  the  motion  and  grounds  for  a  new  trial, 
or  any  order  or  statement  showing  the  rea- 
sons that  infiuenced  the  trial  court  in  grant- 
ing a  new  trial.  There  is  no  bill  of  excep- 
tions, but  appended  to  the  record  Is  an  agree- 
niient,  signed  by  the  commonwealth's  attorney 
and  the  attorney  for  the  appellee,  showing 
that  the  Instructions  attached  to  the  stipu- 


lation were  the  ones  given  by  the  trial  court, 
and  this  contains  the  only  reference  to  the 
instructions,  none  of  which  appear  to  have 
been  objected  to.  With  the  record  In  this 
condition,  and  in  the  absence  of  any  advice 
or  assistance  from  the  commonwealth's  at- 
torney, the  Attorney  Greneral  has  not  and 
could  not  well  prepare  a  brief  for  the  com- 
monwealth directing  attention  to  the  errors, 
if  any,  committed  by  the  trial  court  We 
think  that  when  the  commonwealth's  at- 
torney believes  that  the  trial  court  has  com- 
mitted error  to  the  prejudice  of  the  common- 
wealth In  a  case  like  this,  and  desires  to  have 
these  alleged  errors  reviewed,  he  should  see, 
to  It  that  a  complete  record  is  brought  up, 
and  should  either  file  a  brief  In  this  court 
directing  the  attention  of  the  conrt  to  the 
errors  complained  of,  or  advise  with  the  At- 
torney General  in  respect  to  them,  so  that 
the  Attorney  General  may  be  prepared  to 
file  a  brief  that  will  be  of  some  assistance  to 
the  conrt 

For  the  reasons  Indicated,  the  appeal  Is 
dismissed. 


JOLLY'S  ADM'R  v.  FIRST  NAT.  BANK  OF 
IOWA  CITY,  IOWA. 

(Court  of  Appeals  of  Kentucky.    April  22, 
1914.) 

Appeal  and  Ekbok  (S  1012*)— Fimdinqs  bt 

OouBT — Conclusiveness. 

In  an  action  at  law  tried  before  the  court 
without  a  jury,  the  trial  judge'a  finding  is  equiva- 
lent to  the  verdict  of  a  properly  instructed  jury, 
and  will  i^ot  be  reversed,  unless  flagrantly 
against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3990-3992;  Dec.  Dig.  { 
1012.*] 

Appeal  from  Circuit  Court,  Breckenridge 
County. 

Action  by  the  First  National  Bank  of  Iowa 
City,  Iowa,  against  L.  H.  Jolly,  administrator 
of  Lydla  A.  Jolly,  deceased.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Claude  Mercer,  of  Hardlnsbnrg,  tor  appel- 
lant Allen  R.  Klncheloe  and  D.  R.  Murray, 
both  of  Hardinsburg,  for  appellee. 

CLAY,  0.  On  October  28,  1909,  Lydla  A. 
Jolly  executed  and  delivered  to  the  Puritan 
Manufacturing  Company  her  promissory  note 
for  the  sum  of  $496,  of  which  sum  $248  was 
payable  In  6  months,  and  $248  In  12  months, 
from  date.  The  note  was  transferred  to  the 
First  National  Bank  of  Iowa  City,  Iowa. 
After  the  execution  of  the  note  Lydla  A.  Jolly 
died.  L.  H.  Jolly  was  appointed  her  adminis- 
trator. The  bank  brought  this  action  against 
the  administrator  to  recover  on  the  note. 
The  law  and  facts  were  submitted  to  the 
court  without  the  intervention  of  a  jury.  He 
found  In  favor  of  the  bank.    Judgment  was 
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entered  accordingly,  and  the  administrator 
appeals. 

As  a  defense  to  tbe  note  the  defendant 
pleaded  In  substance  that  the  bank  and  the 
Puritan  Manufacturing  Company  entered  Into 
a  conspiracy  to  cheat  and  defraud  his  Intes- 
tate, and  that  the  note  was  obtained  from  her 
by  misrepresentations  and  fraud,  and  that 
the  bank  and  tbe  Puritan  Manufacturing 
Company  were  tbe  Joint  beneficiaries  of  the 
fraud. 

For  plaintiff  several  witnesses  testified  that 
the  note  was  transferred  to  plaintiff  for  a 
valuable  consideration,  and  before  maturity, 
and  plaintiff  had  no  notice  of  fraud  in  its 
procuration.  It  was  also  shown  that  there 
was  no  business  connection  between  plaintiff 
and  the  Puritan  Manufacturing  Company  ex- 
cept tliat  of  banker  and  customer. 

For  defendant  there  was  testimony  to  the 
effect  that  the  note  was  given  for  certain 
Jewelry  and  a  piano,  which  were  to  be  used 
in  a  voting  contest,  and  which  It  was  repre- 
sented would  increase  plaintiff's  business. 
The  agent  of  the  Puritan  Manufacturing 
Company  represented  that  the  note  would 
not  be  negotiated,  and  that  the  company 
.would  return  the  Jewelry  if  unsatisfactory. 
The  Jewelry  and  the  piano  were  practically 
worthless,  and  much  of  the  Jewelry  was  re- 
turned by  customers  to  whom  It  had  been 
sold. 

Counsel  for  defendant  insist  that  tbe  an- 
swers given  by  plaintiff's  witnesses  on  cross- 
examination  are  suflJdent  to  show  that  the 
bank  was  not  a  holder  in  due  course,  but  a 
mere  collecting  agency,  which  expected  to  be 
reimbursed  If  it  failed  to  collect  the  note. 
While  it  is  true  that  Its  witnesses  stated  It 
did  not  expect  to  lose  anything,  yet,  when 
fairly  construed,  their  answers  show  that  the 
proceeds  of  the  note,  when  actually  collected, 
would  go  to  the  bank  itself,  and,  in  tbe  event 
of  nonpayment  of  the  note,  it  would  have 
recourse  on  the  Puritan  Manufacturing  Com- 
pany as  Indorser.  But,  even  if  the  question 
were  one  of  greater  doubt,  we  would  not  be 
authorized  to  disturb  the  finding  of  the  trial 
court.  This  Is  a  common-law  action,  and,  as 
before  stated,  the  law  and  the  facts  were  sub- 
mitted to  the  court  without  the  intervention 
of  a  Jury.  Under  such  circumstances,  his 
finding  is  equivalent  to  the  verdict  of  a  well- 
instructed  Jury,  and  will  not  be  reversed, 
unless  fiagrantly  against  the  evidence.  Bell 
V.  Wood,  87  Ky.  56,  T  S.  W.  550,  9  Ky.  Iaw 
Rep.  917 ;  Kahn  v.  Rogers,  44  S.  W.  431,  19 
Ky.  I^w  Rep.  1806.  In  this  case  the  trial 
court  found,  as  a  matter  of  fact,  that  plain- 
tiff was  a  bolder  in  due  course.  Giving  full 
force  and  effect  to  the  circumstances  which 
counsel  for  defendant  claims  are  sufficient 
to  show  the  contrary,  we  cannot  say  that 
they  are  sufficiently  convincing  to  Justify  the 
conclusion  that  the  finding  of  the  trial  court 
was  flagrantly  against  the  evidence. 

Judgment  affirmed. 


WILLIAMS  «t  aL  T.  PBDIGO. 

(Court  of  Appeals  of  Kentucky.    April  23, 

1914.) 

1.  Pbinoifal  ANn  Agent  ({  189*)— Action  fob 

JNEGLIOENCK  —  PLEAniNO  —  Aoknoy  —  Db- 
NIAI,. 

Where  tbe  petition  alleged  that  defendant, 
by  bis  agents,  codefendants,  negligently  operated 
an  automobile,  coUIdlag  with  plaintiff,  an  an- 
swer, denying  that  defendant,  by  himself  or 
through  his  agents,  the  codefendants,  so  negli- 
gently operated  the  automobile  as  to  cause  it 
to  collide  with  plaintiff,  merely  denied  negli- 
gent operation  of  the  automobile,  and  did  not 
raise  the  issne  of  the  agency. 

[Ed.  Note.— For  other  cases,  aee  Principal  and 
Agent,  Cent.  Dig.  {$  713-717;  Dec.  Dig.  K 
189.*] 

2.  Damages  (8  139*)— Injubt  to  Pbopebty— 
Excessive  Uamaoes. 

Where,  in  an  action  for  injurieB  to  a  mule, 
worth  at  tbe  time  of  the  accident  a  specified 
sum  and  at  tbe  time  of  the  trial  a  less  sum,  the 
evidence  showed  that  the  charge  of  the  veteri- 
nary surgeon  for  services  in  treating  tbe  mule 
amounted  to  the^Iess  sum,  a  verdict  will  not  be 
disturbed  as  excessive,  merely  because  the  jury 
ignored  the  value  of  the  animal  at  the  time  of 
tbe  trial. 

[Kd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  400-403 ;   Dec.  Dig.  {  139.*] 

3.  Affbal  and   Erbob  (§  1002*)— Vebdict— 
Conclusiveness. 

A  verdict  on  conflicting  evidence,  and  sus- 
tained by  evidence,  if  believed,  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3935-3937;  Dec.  Dig.  f 
1002.*] 

Appeal  from  Circuit  Court,  Barren  County. 

Action  by  Alonzo  Peiligo  against  L.  G. 
Williams  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Afllrmed. 

George  T.  Duff,  of  Glasgow,  for  appellants. 
Porter  &  Sandidge,  of  Glasgow,  for  appellee. 

HANNAH,  3.  Alonzo  Pedigo  sued  L.  E. 
Williams,  Walter  A.  Depp,  and  Louis 
Fisher  in  the  Barren  circuit  court  to  recover 
damages  for  injuries  to  a  mule,  which  he 
claimed  were  caused  by  the  negligent  opera- 
tion of  Williams'  automobile  by  the  defend- 
ants Depp  and  Fisher.  A  Jury  found  a  ver- 
dict for  plaintiff  in  the  sum  of  $200,  and  the 
defendants  appeal. 

Their  principal  complaint  Is  of  the  In- 
structions. The  court  instructed  the  Jury 
that  If  they  t)elieTed  from  the  evidence  that 
the  defendant  L.  E.  Williams,  by  his  agents 
or  employes,  operated  an  automobile,  or  that 
the  defendants  Depp  or  Fisher  operated  an 
automobile,  so  negligently  that  the  said  au- 
tomobile ran  into  or  collided  with  a  mule  of 
tbe  plaintiff,  and  broke  the  leg  of  plaintiff's 
mule,  they  should  find  for  plaintiff. 

[1]  Appellants  insist  that  there  was  no  evi- 
dence that  Depp  and  E^sher  were  agents  of 
Williams,  and  that  therefore  this  instruc- 
tion was  erroneous;  but  there  was  no  need 
of  evidence  showing  Depp  and  Fisher  to  be 
agents  of  Williams,  for  that  fact  was  admlt- 
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ted  by  tbe  pleadings.  Tbe  all^atlon  of  the 
petition  was  that  "L.  E.  Williams,  by  bis 
agents,  tbe  defendants  Depp  and  Fisher,  so 
carelessly  and  negligently  operated  said  au- 
tomobile that  the  same  ran  into  and  collided 
with  plaintiff's  wagon  and  mules."  The  lan- 
guage of  the  answer  was  that  "tbe  defend- 
ants L.  E.  Williams,  Walter  A.  Depp,  and 
Louis  Fisher  say  it  is  untrue,  and  they  deny 
that  the  defendant  Williams,  by  himself  or 
through  or  by  bis  agents,  the  defendants 
Depp  and  Fisher,  so  carelessly  or  negligently 
managed  or  operated  the  automobUe  that 
it  ran  into  or  collided  with  plaintiff's  team." 
It  will  thus  be  seen  that  there  was  no  denial 
of  the  agency.  This  is  a  mere  denial  of  neg- 
ligent operation  of  the  automobile  and  in- 
Jury  to  the  property.  The  instruction  impos- 
ing Joint  liability  upon  all  tbe  defendants 
was  therefore  proper. 

[23  2.  Appellant  also  complains  that  there 
is  an  error  in  the  verdict  as  to  tbe  amount 
of  the  damages,  that  the  highest  value  placed 
on  the  mule,  as  of  the  time  of  the  injury, 
was  $230,  and  that  it  was  proven  that  the 
mule  at  the  time  of  the  trial  was  worth  $50 ; 
but  appellant  ignores  the  fact  that  the  evi- 
dence showed  that  the  charge  of  tbe  veteri- 
nary surgeon,  for  services  rendered  by  bim 
in  treating  tbe  broken  leg  of  the  mule  and 
feeding  the  mule  for  some  six  mouths  during 
the  period  of  treatment,  amoimted  to  $50, 
thereby  offsetting  the  present  value  of  the 
animal. 

[3]  3.  Appellant  also  contends  that  the 
verdict  is  not  supported  by  the  evidence, 
arguing  that  the  evidence  fails  to  show  that 
the  machine  struck  the  mule ;  but  the  plain- 
tiff and  his  son  state  positively  that  it  did 
strike  the  mule,  and  whUe  there  were  some 
witnesses  who  testified  to  tbe  contrary,  the 
Jury  were  authorized  to  believe  the  evidence 
of  the  plaintiff,  and  this  court  will  not  dis- 
turb their  finding. 

There  are  some  other  minor  contentions 
urged  by  appellants ;  but  we  think  appellants 
were  afforded  a  fair  trial,  and  there  is  noth- 
ing in  the  record  to  authorize  a  reversal  of 
the  Judgment  appealed  from. 

It  Is  therefore  affirmed. 


SHELBY  V.  JOHNSON. 
(Court  of  Appeals  of  Kentucky.    April  24, 1914.) 
Afpeai.  and  Ebbob  (S  907*)— <3ukstions  Rk- 

VKWABI*— EVIDItMCB— PBESUMPTIONS. 

In  the  absence  of  sufficient  in  the  record 
to  enable  the  court  on  appeal  to  determine 
whether  the  trial  court  acted  proijerly,  the 
court  will  presume  that  the  judgment  is  correct, 
and  it  will  be  affirmed. 


[£2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §j  2899,  2911-2915.  2916, 
3673,  3674,  3676,  3678;   Dec.  Dig.  {  907.*] 


Appeal  from  Circuit  Court,  Ballard  County. 

Action  between  A.  M.  Shelby  and  George 
M.  Johnson.  From  a  judgment  for  Johnson, 
Shelby   appeals.     Affirmed. 


W.  A.  Anderson,  of  Wtddlffe,  for  appellant. 
J.  B.  Wlckllffe,  of  Wickliffe,  for  appellee. 

TURNER,  J.  This  is  an  action  involving 
the  boundary  line  between  the  lands  of  appel- 
lant and  appellee  in  Ballard  county.  It  was 
instituted  in  1909,  and  the  jury  on  the  trial 
found  a  verdict  for  the  defendant,  and  the 
court  entered  a  judgment  fixing  the  line  -be- 
tween the  parties.  Two  years  later  the  ap- 
pellant appeared  in  court  and  entered  a  mo- 
tion to  correct  the  judgment  entered  in  1909 
because  of  a  clerical  misprision  therein.  The 
motion  was  sustained,  and  the  judgment  cor- 
rected, we  assume,  to  conform  with  the  de- 
scription in  the  defendant's  pleading.  The 
court  ordered  a  writ  of  possession  to  be  is- 
sued, and  the  sheriff  in  executing  It  called 
upon  the  county  surveyor  to  aid  him  in  locat- 
ing the  line.  The  sheriff  made  a  report  to  the 
court,  accompanied  by  the  report  of  the  sur- 
veyor, and,  exceptions  having  been  filed,  the 
court,  after  hearing  evidence,  finally  fixed  the 
line  between  the  parties,  and  this  is  an  ap- 
peal from  that  final  action. 

None  of  the  pleadings  in  the  case  are  in 
this  record,  no  evidence  heard  on  the  excep- 
tions is  copied  therein,  no  single  deed  or  con- 
veyance appears,  and  yet  this  court  is  asked 
to  review  the  action  of  the  circuit  court.  It 
is  a  fundamental  rule  of  appellate  procedure 
that  the  higher  court  must  have  before  it 
the  record  upon  which  the  lower  court  acted ; 
otherwise,  it  cannot  intelligently  review  that 
action. 

There  being  no  evidence  In  the  record  to 
enable  us  to  determine  whether  the  lower 
court  acted  properly,  we  will  assume  that  the 
judgment  was  correct,  end  it  is  affirmed. 


CASSITY  V.  RILEX  et  aL 

(Conrt  of  Appeals  of  Kentucky.    April  28, 
1914.) 

WiLM  (S  646*)— CoNSTBuonoN— Estate  Be- 
queathed. 

Testator  devised  the  remainder  of  his  es- 
tate to  two  nephews  in  fee  in  equal  propor- 
tions, to  be  paid  or  delivered  to  them  on  their 
reaching  21  years  of  age,  respectively,  to  be 
held  by  bis  executor  in  the  meantime,  and  in  case 
of  the  death  of  either  of  tbe  nephews  without 
child  or  children  the  devise  to  the  one  or  both  so 
dying  to  pass  to  and  be  paid  equally  to  all 
testator's  nephews  and  nieces.  Held,  that  tbe 
devise  over  was  only  to  apply  in  case  of  the 
nephews'  death  before  tbe  property  had  pass- 
ed ont  of  the  hands  of  the  executor,  to  wit, 
when  they  arrived  at  21  years  of  age,  under  the 
rule  that  where  property  is  devised  to  one  or 
more  infants,  to  be  held  until  they  become  of 
o^e,  and  then  to  be  tttrned  over  to  them,  a  pro- 
viso that,  if  they  die  without  issue,  it  shall  ko 
to  others,  is  a  limitation  as  to  their  dying  with- 
out issue  during  infancy  before  the  period  of 
distribution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  1171-1176,  1310-1318;  Dec.  Dig.  { 
545.*] 

Appeal  from  Circuit  Court,  Jessamine 
County. 
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Action  by  L.  S.  Casslty  against  J.  B.  Blley 
and  others.  Judgment  in  favor  of  tlie  lat- 
ter, and  the  former  appeals.     Affirmed. 

John  H.  Welch  and  N.  L.  Bronaugh,  both 
of  NicholasTllle,  for  appellant  Matthew 
Walton,  of  Lexington,  for  appellees. 

HOBSON,  0.  J.  The  question  before  us 
in  this  case  la  wKat  estate  Drultt  and  James 
B.  Riley  took  under  the  will  of  William  M. 
Bibb  In  the  property  therein  referred  to. 
The  provisions  of  the  will  are  as  follows: 

"After  the  payment  of  my  just  debts  and 
funeral  and  burial  expenses  and  my  grave 
adornment  I  wiU  and  devise  the  entire  re- 
mainder of  my  estate  of  every  description 
not  herein  otherwise  specified  to  my  two  neph- 
ews, Druitt  and  James  B.  Blley,  sons  of  my 
sister,  Emily  Riley,  to  them  in  fee  simple 
in  equal  proportions  to  be  paid  or  delivered 
to  them  by  my  executor  on  their  arriving  at 
the  age  of  twenty-one  years  respectively,  but 
to  be  held  and  controlled  by  my  executor 
till  the  arrival  of  that  time,  and  in  so  con- 
trolling the  same  I  hereby  invest  him  with 
full  power  and  authority  to  loan  the  monies 
at  interest  or  to  make  any  other  investment 
thereof  for  profit  he  may  deem  prudent  or 
he  may  sell  and  convey  by  deed  at  discre- 
tion any  part  or  all  of  my  lands  or  other 
estate  and  likewise  appropriate  the  proceeds 
of  same  or  Invest  the  same  in  any  other 
lands  or  other  estate  for  the  use  and  pur- 
pose meant 

"In  case  of  the  death  of  either  or  both  the 
said  Druitt  and  James  B.  Blley  without  child 
or  children  the  devise  hereby  given  to  the 
one  or  both  so  dying,  is  to  pass  to  and  be 
paid  by  my  executor  equally  to  all  of  my 
nephews  and  nieces  (children  of  my  brother 
and  sister)  that  may  be  living  at  the  time 
of  such  decease  of  said  Druitt  or  James  B. 
Riley,  but  in  case  they  have  such  children  or 
child  then  their  devise  is  to  pass  to  such 
child  or  children." 

In  Harvey  v.  BeU,  118  Ky.  521,  81  S.  W. 
671,  26  Ky.  Law  Rep.  381,  after  a  full  dis- 
cussion of  the  authorities,  we  laid  down  the 
following  rules: 

"1.  Where  an  estate  is  devised  to  one  for 
life,  with  remainder  to  another,  and,  if  the 
remainderman  die  without  children  or  issue, 
then  to  a  third  person,  the  rule  is  that  the 
words  'd3^g  without  children  or  issue'  are 
restricted  to  the  death  of  the  remainderman 
before  the  termination  of  the  particular  es- 
tate.   •    •    • 

"2.  On  the  same  principle,  where  property 
is  devised  to  one  or  more  Infants,  and  is  to 
be  held  by  their  trustees  or  guardians  until 
they  are  21  years  old,  and  then  be  turned 
over  to  them,  or  divided  between  them,  with 
the  proviso  that,  If  they  die  without  issue, 
it  shall  go  to  the  survivors,  or,  if  all  die,  to 
a  third  person,  It  has  been  held  that  the 
limitation  as  to  dying  without  issue  Is  to  be 


limited  to  a  death  in  In&ncy  before  the  pe- 
riod of  distribution.    •    •    • 

"3.  And  where,  by  the  will,  the  devise  is 
to  a  class,  and  the  period  of  division  is  post- 
poned, even  where  the  devisees  are  not  in- 
fants, It  has  been  held  that  the  limitation  as 
to  dying  without  issue  must  be  confined  to  a 
death  without  issue  before  the  period  of  di- 
vision fixed  by  the  will.    •    •    • 

"4.  On  the  other  hand,  where  there  la  no 
Intervening  estate,  and  no  other  period  to 
which  the  words  'dying  without  issue'  can 
be  reasonably  referred,  they  are  held,  in  the 
absence  of  something  in  the  will  evidencing 
a  contrary  intent,  to  create  a  defeasible  fee 
which  is  defeated  by  the  death  of  the  dev- 
isee at  any  time  without  issue  then  living." 

In  the  case  at  bar  Druitt  and  James  B. 
Riley  attained  the  age  of  21  years,  and  after 
they  became  of  age  the  executor  turned  over 
to  them  the  entire  estate.  The  case,  there- 
fore, falls  under  rule  2  laid  down  In  Harvey 
v.  BeU. 

It  will  be  observed  that  by  the  first  clause 
quoted  above  the  property  is  devised  by  the 
testator  to  the  two  nephews  "in  fee  simple  In 
equal  proportions  to  be  paid  or  delivered  to 
them  by  my  executor  on  thdr  arriving  at  the 
age  of  twenty-one  years  respectively,  but  to 
be  held  and  controlled  by  my  executor  until 
the  arrival  of  that  time."  In  the  other 
clause  of  the  will  it  is  provided  that.  In  the 
case  of  the  death  of  either  of  the  nephews 
without  child  or  children,  the  devise  to  the 
one  or  both  so  dying  Is  to  pass  to  and  be 
paid  by  the  executor  equally  to  all  of  the  tes- 
tator's nephews  and  nieces.  The  provision 
that  the  devise  is  in  this  event  to  be  paid  by 
the  executor  equally  to  all  of  the  nephews 
and  nieces  shows  that  the  testator  had  In 
mind  the  death  of  the  devisee  before  the 
property  had  passed  out  of  the  hands  of  the 
executor.  In  the  other  clause  of  the  will  the 
property  is  given  to  the  devisees  in  fee  sim- 
ple. The  purpose  of  the  second  clause  was 
not  to  qualify  the  fee-simple  estate,  but  to 
provide  who  should  take  the  estate  in  case 
the  devisee  died  before  the  time  of  distribu- 
tion. 

Judgment  affirmed. 


CHESAPEAKE  &  O.  BY.  00.  r.  COLLINS. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1914.) 

1.  Tbkspass   (I   46*)— SumcnNOT   o»  Evi- 
DENCK— Possession. 

•  In  an  action  for  entering  on  premises  in  the 
possession  of  plaintiff  and  erecting  a  high  and 
objectionable  fence  in  front  of  iiig  place  of  busi- 
ness, evidence  held  insufficient  to  show  that  the 
fence  was  on  the  premises  leased  by  plaintiff, 
and  in  his  possession. 

[Ed.   Note. — For   other    cases,    see   Trespass, 
Cent.  Dig.  gg  123-127;    Dec  Dig.  S  46.*] 

2.  TBESFASS  (I  44*)— BUBUBH  OT  PBoor— POB- 

SBSSIOR. 

In  an  action  for  entering  upon  premises  in 
the  possession  of  plaintiff  and  erecting  thereon 
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a  high  and  objectionable  fence  in  front  of  hit 
place  of  businees,  the  harden  wag  on  plaintiff  to 
prove  that  the  fence  was  erected  on  the  land 
leased  by  him,  and  in  his  possession. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §S  112-116 ;  Dec.  Dig.  i  44.*] 

Appeal  from  Ctrcnlt  Court,  Carter  County. 

Action  by  William  Collins  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.     Reversed,    with    directions. 

Shelby,  Northcutt  &  Shelby,  of  Lexington, 
Wilholt  &  Wilholt,  of  Grayson,  and  H.  L. 
Woods,  of  Olive  Hill,  for  appellant  Theo- 
bald &  Theobald,  of  Giayson,  for  appellee. 

CARROLL,  J.  [1]  The  appellee,  Collins, 
recovered  a  judgment  against  the  appellant, 
railroad  company,  upon  the  theory  that  it 
had  unlawfully  and  over  his  protest  entered 
upon  premises  in  his  possession  and  erected 
thereon  a  high  and  otherwise  objectionable 
fence  tn  front  of  and  close  to  his  place  of 
business.  The  whole  case  for  the  appellee 
rested  on  the  assumption  that  the  fence  com- 
plained of  was  erected  on  premises  In'  his 
possession.  If  the  fence  was  not  erected  on 
premises  rightfully  in  the  possession  of  appel- 
lee, he  was  not  entitled  to  recover  any  dam- 
ages, and  the  peremptory  instruction  moved 
in  behalf  of  the  company  should  have  been 
granted. 

The  company  admitted  the  erection  of  the 
fence  complained  of,  and  defended  its  right 
to  do  so  upon  the  ground  that  the  fence  was 
not  erected  upon  land  rightfully  in  the  pos- 
session of  appellee  as  a  tenant  or  lessee  of 
Powell.  A  square  Issue  was  made  by  the 
pleadings  upon  this  controlling  question  of 
the  case;  Collins  asserting  that  the  fence 
was  built  on  Powell's  land,  while  the  com- 
pany averred  that  it  was  built  on  its  land. 

Collins  testified,  in  substance,  that,  after 
leasing  the  ground  from  Powell,  he  erected 
a  little  business  house  on  the  lot,  and  was 
In  possession  of  the  same  at  the  time  the 
fence  was  built  He  was  asbed  the  question : 
"If  anything  occurred  while  you  were  in  pos- 
session from  any  outside  parties,  tell  the  Jury 
what  It  was  with  reference  to  any  entry  upon 
the  land.  During  that  time  did  the  defend- 
ant enter  upon  these  premises?  A.  The  G. 
&  O.  pnt  a  fence  there."  He  further  testi- 
fied that  the  fence  was  made  of  cross-ties 
set  about  2%  feet  apart,  with  wire  nailed 
to  them,  and  that,  when  he  requested  the  em- 
ployes of  the  company  not  to  build  the  fence, 
they  said  they  were  going  to  fence  him  up; 
that  the  fence  was  about  6  feet  high,  and  was 
bollt  about  2%  feet  from  the  door  and  In 
front  of  his  business  place;  that  he  asked 
the  company  to  attach  the  fence  to  the  cor- 
ner of  his  building  so  as  to  leave  him  an 
open  front,  which  they  declined  to  do,  and 
also  refused  to  lower  the  fence  In  front  of 
Ills  building  so  that  people  could  step  over 
It.  He  further  said  that,  when  he  built  his 
bnsiness  house,  the  company  claimed  that 


it  was  hnllt  about  6  inches  on  its  land,  and 
that  he  then  moved  his  house  back  about  18 
inches. 

German  Hellman  said  that  he  helped  build 
the  fence  for  the  company,  and  that  it  was 
built  about  3  feet  from  the  bouse;  that  the 
tops  of  the  posts  were  about  5  feet  from  the 
ground;  that  it  extended  about  12  feet  on 
one  side  of  the  bouse  and  about  30  feet  on 
the  other.  This  witness  was  also  asked: 
"Do  you  remember  the  time  the  C.  &  O. 
built  the  fence  on  Bill  Collins'  lot  up  there? 
A.  Yes,  sir." 

Green  Sparks,  another  witness  for  Collins, 
gave,  in  substance,  the  same  evidence  as  HelN 
man;  but  neither  of  them  were  asked,  nor 
did  either  of  them  say,  that  they  knew  where 
the  property  line  was. 

Powell,  who  leased  the  land  to  Collins, 
said  he  remembered  when  the  fence  was 
built  in  front  of  Collins'  place  of  business, 
but  was  not  asked  and  did  not  say  on  whose 
land  the  fence  was  built 

Forbes,  a  civil  engines  in  the  employ- 
ment of  the  company,  and  who  superintended 
the  building  of  the  fence,  said  that  there  was 
an  old  fence  on  the  line  where  the  new  fence 
was  built  and  that  he  told  Collins  his  house 
was  built  on  the  right  of  way,  and  after- 
wards it  was  moved  back;  that  the  fence 
complained  of  was  built  on  the  line  of  the 
old  fence.  There  was  also  other  evidence 
that  the  new  fence  was  built  on  the  line  of 
an  old   one. 

[2]  The  evidence  on  the  subject  of  the  loca- 
tion of  the  fence  does  not  show  that  It  was 
built  on  the  land  Powell  had  leased  to  Col- 
lins, and  therefore  Collins  failed  to  make 
out  a  case.  -  The  burden  was  on  him  to  show 
the  erection  of  the  fence  on  the  leased  land, 
and  this  he  did  not  do.  In  fact  his  state- 
ment that  he  voluntarily  moved  his  building 
back  about  18  Inches  when  the  company  in- 
formed him  that  it  had  been  built  about  6 
Inches  on  its  right  of  way  conduces  strong- 
ly to  show  that  the  fence,  which  was  built 
at  least  2%  feet  from  his  building  after 
It  had  been  moved  back,  was  not  on  the  land 
he  had  leased  from  Powell 

It  there  is  another  trial  of  the  case,  un- 
less Collins  shows  that  the  fence  was  erected 
on  land  rightfully  leased  to  him  by  Powell, 
the  Jury  should  be  Instructed  to  find  a  ver- 
dict for  the  company. 

The  Judgment  Is  reversed,  with  direction* 
for  a  new  trial  in  conformity  with  this  opin- 
ion. 

HANNAH,  J.,  not  sitting. 


LOUISVILLE  &  N.  R.  CO.  v.  CULBBRTSON. 

(Court  of  Appeals  of  Kentucky.    April  24. 
1914.) 

1.  Appeal  and  Bbbob  (S  173*)— -Bbvibw— Ob- 
JKCTioNS  Not  Made  Below. 

That  plaintiff  did  not,  as  required,   make 
hie  loss  or  damage  as  light  as  possible  cannot  be 
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urged  on  «pp«al,  not  having  been  raised  in  the  \ 
trial  court  by  answer,  requested  instruction,  or 
otherwise. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  107&-1089,  1081-1093, 
1095-1098,  1101-1120;  Dec.  Dig.  §  173.«] 

2.  Appeal  and  Ekbob  ({  296*)— Review— Mo- 
tion FOB  Tbial. 

That  the  damages  were  excessive  cannot  be 
urged  on  appeal,  not  having  been  made  a  ground 
for  new  trial. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  1704;   Dec.  Dig.  !  295.*] 

3.  Eminent  Domain  (J  112*)— Railroads  (§ 
73*)— Damage  to  Land— Removal  of  Lat- 

EBAL  STJPPOBT— RaILBOAD  RlGHT  OF  WAY. 

Though  a  deed  to  a  railroad  company  re- 
cites that  the  land  is  purchased  for  construct- 
ing a  railroad  thereon,  the  consideration  does 
not  cover  necessary  damage  to  the  grantor's  ad- 
joining land  from  removal  of  lateral  support 
Of  excavation  for  the  road;  Const.  S  242,  pro- 
viding that  a  corporation,  invested  with  the 
privilege  of  talcing  private  property  for  public 
use,  shall  make  just  compensation  for  property 
taken  or  injured,  putting  a  railroad  in  the  use 
of  its  right  of  way  In  the  same  relation  as  any 
other  landowner,  when  the  instrument  under 
which  it  holds  does  not  confer  any  larger  right 
than  usually  follows  from  sale  and  purchase  of 
land  under  ordinary  deeds. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |§  299,  300;  Dec  Dig.  g  112;* 
Railroads,  Cent.  Dig.  {{  179-182;  Dec.  Dig.  { 
73.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  E}qnlty  Dlvi-' 
sion. 

Action  by  George  W.  Culbertson  against' 
the  Louisville  &  Nashville  Railroad  Com- 
pany. Judgment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

Benjamin  D.  Warfleld,  of  Louisville,  and 
S.  D.  Rouse,  of  Covington,  for  appellant.  M. 
H.  McLean,  of  Covington,  for  appellee. 

MILLER,  J.  In  1850  the  appellee's  remote 
vendor  sold  to  the  appellant's  predecessor  in 
tttle  a  right  of  way  over  a  hillside  farm  near 
Ryland,  in  Kenton  county,  which  is  now 
owned  by  the  appellee. 

In  1911  appellant  was  engaged  in  double 
tracking  its  Kentucky  Division,  and  in  doing 
that  work  it  became  necessary  for  It  to  pro- 
cure an  additional  right  of  way  through  Cul- 
bertson's  farm.  To  this  end  appellant,  by  a 
deed  dated  July  27,  1911,  bought  from  Cul- 
bertson a  strip  of  land,  of  about  four  acres, 
adjoining  its  original  right  of  way  on  the 
west,  for  the  consideration  of  $1,000.  That 
deed  contained  the  following  provision:  "It 
is  understood  that  the  foregoing  land  is  pur- 
chased by  the  party  of  the  second  part  for 
the  purpose  of  constructing  and  operating 
thereon  a  railroad  and  facilities  appurtenant 
thereto,"  etc.  Appellant  entered  upon  the 
land  thus  conveyed  to  it,  and  began  to  exca- 
vate thereon,  and  entirely  within  its  right 
of  way,  for  the  purpose  of  widening  the  cut 
through  which  the  track  ran  at  that  point 
This  excavation  caused  the  adjoining  lands 
«f  Culberston  to  Blip  and  slide  toward  the 


excavation,  creating  large  crevices  and  cracka 
In  Cnlbertson's  land,  thereby  damaging  it  to 
such  an  extent  as  to  render  it  almost  worth- 
less for  farming  purposes.  The  sliding  not 
only  caused  long  and  deep  crevices  and 
holes  in  the  adjoining  land,  which  rendered 
it  Impassable  and  therefore  untenantable  by 
the  use  of  ordinary  farming  machinery,  but 
caused  water  to  gather  in  the  holes,  thus 
making  the  land  i)ermanently  damp. 

On  August  8,  1912,  Culbertson  filed  this  ac- 
tion for  damages  against  the  appellant  com- 
pany, alleging  that  it  had,  through  its  con- 
tractors, agents,  and  employes,  dug  into  the 
strip  of  land  which  Culbertson  had  conveyed 
to  it  on  July  27,  1911,  for  the  purpose  of 
making  a  grade  for  its  railroad  tracks,  and 
that  in  doing  so  it  had  removed  the  lateral 
support  of  appellee's  land,  thereby  causing  it 
to  break  into  great  crevices  for  long  distances 
west  of  the  railroad  right  of  way,  and  that 
the  same  was  slipping  and  sliding  toward 
the  cut  made  by  the  appellant 

There  is  no  charge  of  negligence  against 
appellant;  the  petition  merely  charges  that 
Cnlbertson's  damages  were  caused  by  the 
company  having  removed  the  lateral  support 
to  his  remaining  abutting  land  by  excavating 
upon  and  entirely  within  its  right  of  way. 
The  trial  court  held  the  appellee  could  recov- 
er, and,  Culbertson  having  recovered  a  judg- 
ment for  $760,  the  defendant  appeals. 

As  error,  appellant  insists  (1)  that,  since 
Cnlbertson's  deed  of  July  27,  1911.  to  ap- 
pellant expressly  recites  that  the  land  was 
to  be  used  for  the  construction  and  operation 
of  a  railroad  thereon,  and  contained  no  reser- 
vation of  a  right  in  the  grantor  to  claim 
damages  for  any  injury  that  might  thereafter 
result  to  Cnlbertson's  remaining  land,  and 
there  being  no  averment  or  proof  that  it  was 
negligent,  the  law  conclusively  presumes  that 
Culbertson  received  compensation,  in  what 
he  received  for  the  land  he  sold  the  railroad 
company,  for  any  damage  to  the  remainder 
of  his  land;  (2),  that  the  damage  was  ex- 
cessive; and  (3)  that  plaintiff  did  not  make 
his  loss  or  damage  as  light  as  possible,  as 
the  law  required  him  to  do. 

[1 , 2]  Disposing  of  these  questions  in  their 
inverse  order,  it  is  sufficient  to  say  that  the 
third  ground  of  error  is  not  reviewable  be- 
cause it  was  not  raised  either  by  the  answer 
or  by  an  instruction  tendered,  or  otherwise: 
while  the  second  ground  is  likewise  not  re- 
viewable because  it  was  not  made  a  ground 
for  a  new  trial.  L.  &  N.  R.  R.  Co.  r.  Wilkin's 
Gdn.,  143  Ky.  575,  136  S.  W.  1023,  Ann.  Cas. 
1912D,  518;  L.  &  N.  R.  R,  Co.  v.  Common- 
wealth, 154  Ky.  294,  157  S.  W.  369.  There 
remains,  therefore,  for  determination  the 
first  assignment  only. 

[3]  Appellant  rests  its  argument  for  a  re- 
versal upon  the  authority  of  Hortsman  v. 
Cov.  &  Lex.  R.  R.  Co.,  18  B.  Mon.  218;  and 
It  must  be  conceded  that,  if  that  case  is  still 
authoritative,  it  sustains  appellant's  view. 
In  that  case  Hortsman  had  granted  the  com- 
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pany  a  right  of  way  tor  Its  railroad  to  pass 
through  his  land,  and  In  preparing  that  way 
It  became  necessary  for  the  company  to 
make  a  deep  cut  In  the  ground  over  which 
the  way  was  to  be  enjoyed.  Hortsman 
brought  his  action  for  damages  against  the 
company  for  its  failure  to  build  a  retaining 
wall  on  the  side  of  the  cut  to  prevent  the 
falling  in  of  its  side,  which  subsequently 
happened  to  the  injury  of  Hortsman.  The 
trial  court  sustained  a  demurrer  to  the  peti- 
tion, and  Hortsman  appealed.  In  affirming 
that  ruUng,  the  court  said  that,  inasmuch  as 
Hortsman  knew  the  way  would  be  used  for 
a  railroad  track,  the  presumption  arose  that 
he  had  estimated  the  damage  that  would 
necessarily  result  from  that  use,  and  had  in- 
cluded it  in  the  purcliase  price,  and  that  he 
could  recover  only  for  damages  arising  from 
a  negligrant  use  of  the  way,  which  was  not 
claimed. 

While  It  is  well  setfled  in  this  Jurisdic- 
tion that  the  owner  of  land  adjacent  to  the 
lands  of  another  is  liable  for  damages  for 
removing  the  earth  upon  bis  own  land  so  as 
to  withdraw  the  natural  support  of  his  neigh- 
bor's soil,  it  will  be  noticed  that  the  Horts- 
man Case  draws  a  distinction  between  the 
rights  and  liabilities  of  ordinary  adjacent 
landowners  in  respect  to  lateral  support,  and 
the  rights  and  liabilities  of  a  railroad  com- 
pany and  an  adjacent  proprietor  concerning 
the  uses  to  which  the  right  of  way  of  the 
railroad  company  may  be  put,  and  that  the 
doctrine  of  lateral  support  applicable  to  or- 
dinary adjacent  landowners  did  not  obtain 
between  a  railroad  company  and  an  adjacent 
landowner.  The  Hortsman  Case  distinctly 
held  that  a  railroad  company  could  remove 
the  lateral  support  afforded  by  its  right  of 
way  without  subjecting  Itself  to  any  liabili- 
ty, although  the  removal  might  damage  the 
adjoining  owner.  The  Hortsman  Case,  how- 
ever, was  decided  in  1857,  many  years  be- 
fore the  adoption  of  the  t)resent  Constitution, 
with  its  broad  provisions  for  the  protection 
of  property  rights. 

The  precise  question  now  before  us  was 
presented  and  decided  in  the  late  case  of  O. 
&  O.  Ry.  Co.  V.  May,  157  Ky.  708,  163  S.  W. 
1112.  In  that  case,  as  in  this,  the  compa- 
ny bought  a  strip  of  ground  to  be  used  as  a 
right  of  way  for  the  construction  of  a  rail- 
road track;  and  the  company  invoked  the 
doctrine  of  the  Hortsman  Case  to  stileld  It 
from  liability  for  damages  inflicted  upon 
Mrs.  May,  the  adjoining  landowner,  by  with- 
drawing the  lateral  support  from  her  land, 
thereby  causing  It  to  slip  from  its  natural 
position.  In  speaking  of  the  Hortsman 
Case,  and  in  sustaining  the  claim  of  Mrs. 
May  upon  the  ground  that  the  doctrine  an- 
nounced in  the  Hortsman   Case  liad   been 


superseded  by  the  present  Constitution,  the 
coui-t  said:  "It  mnst  be  conceded  that  this 
case  supports  the  contention  of  counsel  for 
the  railroad  company,  and.  If  it  is  to  l>e 
regarded  as  controlling  authority,  the  rail- 
road company  cannot  be  held  liable  for  re- 
moving the  lateral  support  afforded  by  its 
right  of  way  to  the  adjacent  hillside  land  of 
Mrs.  May.  But  we  do  not  find  ourselves  able 
to  agree  with  counsel  that  the  rights  and  lia- 
bilities of  the  parties  to  this  suit  are  to  be 
determined  by  the  principle  announced  in 
this  case.  It  was  decided  many  years  before 
the  adoption  of  the  present  Constitution,  and 
under  a  Constitution  that  was  not  near  so 
broad  in  its  protection  of  property  rights  as 
the  present  one.  Section  242  of  the  present 
Constitution  reads  in  part:  'Municipal  and 
other  corporations,  and  individuals  invested 
with  the  privilege  of  taking  private  proper- 
ty for  public  use,  shall  make  Just  compensa- 
tion for  property  taken,  injured  or  destroy- 
ed by  them.'  Under  this  section  no  corpora- 
tion or  Individual  Is  permitted  to  either  take, 
injure,  or  destroy  property  without  first  mak- 
ing Just  compensation  for  the  prox>erty  so 
taken,  injured,  or  destroyed.  City  of  Hen- 
derson V.  McClain,  102  Ky.  402  [43  S.  W. 
700,  19  Ky.  Law  Rep.  1450,  39  L.  R.  A.  349]; 
PlckeriU  V.  aty  of  Louisville,  125  Ky.  213 
[100  S.  W.  873,  30  Ky.  Law  Rep.  1239];  Moore 
V.  Lawrence  County,  143  Ky.  448  [136  S.  W. 
1031];  and  Langhome  v.  Turman,  141  Ky. 
809  [133  S.  W.  1008,  34  L.  R.  A.  (N.  S.) 
211].  If,  therefore,  the  act  of  the  rail- 
road company  in  removing  the  lateral  sup- 
port afforded  by  the  natural  conformation 
of  its  right  of  way  before  the  excavation  was 
made  comes  wittiln  the  scope  and  meaning 
of  this  section,  as  we  think  it  does,  the  com- 
pany is  liable  for  the  resulting  damages  to 
the  same  extent  as  any  other  proprietor 
would  bfc  So  that,  if  cases  of  this  class  were 
not  governed  before  the  present  Constitution 
by  the  rules  that  controlled  ordinary  adja- 
cent landowners,  although  there  seems  no 
good  reason  for  holdiqg  that  'they  should 
not  be,  the  right  of  recovery  may  now  well 
be  put  upon  the  ground  that  it  is  authoris- 
ed by  the  section  of  the  Constitution  men- 
tioned." 

'Hie  effect  of  the  decision  in  the  May  Case 
is  that  under  the  present  Constitution  a 
railroad  company  in  the  use  of  its  right  of 
way  occupies  the  same  relation  as  any  oth- 
er adjoining  proprietor  when  the  Instrument 
under  which  it  holds  does  not  confer  any 
larger  right  than  usually  follows  from  the 
sale  and  purchase  of  land  under  ordinary 
deeds;  and,  being  on  all  fours  with  the  case 
at  bar,  it  is  conclusive  of  the  question  now 
before  us. 

Judgment  affirmed. 
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TURNER  ▼.  MORGAN  et  aL 

(Coart  of  Appeals  of  Kentucky.    April  28, 

1914.) 

1.  Advebsk  Possession  (I  65*)— IiOcation  of 

laKE— Mistake. 

Where  possession  ia  taken  of  land  of  an- 
other under  a  mistaken  belief  as  to  the  location 
of  the  true  line,  and  the  claimant  concedes  that 
there  may  be  a  mistake,  and  intends  to  claim 
only  such  land  as  really  belongs  to  him,  his  hold- 
ing is  not  adverse,  but  if  he  does  not  concede 
that  there  may  be  a  mistake  as  to  the  location 
of  the  tme  line,  and  evinces  no  intention  of  sur- 
rendering any  land  held  by  him,  and  claims  it 
'  as  his  own,  the  holding  is  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  U  365-370;  Dec.  Dig.  { 
65.*} 

2.-  ADVEBSE   PoBSESSIOIf  (|  65*)  —  BOUNDABY 

Line — Mistaken  Location.  , 

Where  defendant  claimed  land  in  controver- 
sy to  a  mistaken  division  line,  and  constructed 
what  he  claimed  was  a  line  fence,  claiming  that 
bis  deed  covered  all  the  land  up  to  the  fence,  and 
did  not  recognize  any  possible  right  of  another  to 
any  part  of  the  land  so  inclosed,  his  holding  was 
adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  365-370;  Dec.  Dig.  t 
65.*} 

Appeal  from  Circuit  Court,  Allen  County. 

Action  by  James  Turner  against  W.  T. 
Morgan  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Afiirmed. 

Bradbum  &  Basbam,  of  Bowling  Qreen, 
Ck>ad  &  Oliver  and  O.  It.  Hinton,  all  of 
Scottsvllle,  for  appellant 

HANNAH,  J.  James  Tamer  sued  W.  T. 
Morgan  and  others  in  the  Allen  circuit  court 
in  ejectment  to  recover  the  possession  of  15 
acres  of  land.  The  defendants  pleaded  that 
they  had  held  the  land  in  controversy  under 
and  by  virtue  of  title  papers  for  more  than 
25  years,  and  that  they  had  held  same  by 
adverse  possession  for  more  than  30  years, 
and  also  pleaded  champerty.  A  Jury  found 
for  the  defendants,  and  plaintiff  appeals. 

The  parties  own  adjoining  farms.  The 
plaintiff  testified  himself,  and  proved  by  oth- 
er witnesses,  that  the  15  acres  in  controversy 
Is  within  the  Unes  of  his  deed. 

The  defendant  W.  T.  Morgan  testified  that 
he  had  owned  his  farm  for  40  or  more  years ; 
that  he  had  had  possession  of  the  land  in 
controversy  about  80  years,  inclosed  by  a 
fence,  whidi  he  built;  that  his  title  papers 
cover  the  land  in  controversy ;  that  the  calls 
in  his  deed  and  the  calls  in  the  plaintiff's 
deed,  binding  on  the  land  in  controversy,  are 
the  same;  that  at  the  time  plaintiff  pur- 
chased his  land,  he,  the  defendant,  had  had 
undisputed  adverse  possession  of  the  land  in 
controversy  for  more  than  15  years,  and  that 
his  deed  was  of  record  when  plaintiff  pur- 
chased the  land  owned  by  him.  He  also  stat- 
ed, however,  that  he  claimed  only  the  laud 
covered  by  his  deed,  and  had  never  at  any 
time  claimed  otherwise. 

The  court  Instructed  the  Jury,  in  substance. 


that  if  they  believed  from  the  evidence  that 
the  land  In  controversy  was  included  in  plain- 
tiff's deed,  they  should  find  for  plaintiff,  un- 
less they  believed  from  the  evidence  that  the 
land  In  controversy  was  also  embraced  in 
defendant's  deed,  and  that  his  title  was  the 
elder  of  the  two,  in  which  case  they  should 
find  for  defendant. 

The  court  also  gave  an  instruction  on  ad- 
verse possession  and  one  on  champerty ;  and 
it  is  of  these  two  latter  instructions  that  ap- 
pellant complains,  contending  that  same  were 
unwarranted  by  the  evidence. 

The  Jury  may  have  found  for  defendants 
under  the  first  instruction ;  that  is,  upon  the 
theory  that  the  land  was  within  the  defend- 
ant's and  without  the  plaintiCTs  boundary, 
or  it  may  have  found  for  defendants  upon 
the  ground  of  adverse  possession  of  the  dis- 
puted land  for  the  statutory  period.  Hence, 
for  the  purpose  of  discussing  the  points  rais- 
ed by  appellant.  It  will  be  conceded  tliat  the 
land  In  dispute  was  not  within  the  calls  of 
defendant's  deed;  and,  this  being  conceded, 
it  follows  tliat  defendant  took  possession  of 
the  land  in  dispute  under  a  mistaken  belief 
sa  to  the  location  of  the  true  line  between  his 
land  and  that  of  plaintiff. 

The  rule  on  which  appellant  relies,  and 
claims  is  here  applicable,  is  thus  stated  in 

I  Cya  1036,  as  follows:  "Where  the  occupa- 
tion of  land  is  by  a  mere  mistake,  and  with 
no  intention  on  the  part  of  the  occupant  to 
claim  as  his  own  land  which  does  not  belong 
to  him,  but  he  intends  to  claim  only  to  the 
true  line,  wherever  it  may  be,  the  holding  Is 
not  adverse."  There  are  cited  In  support 
of  this  rule,  the  following  Kentucky  cases: 
Holmes  v.  Herringer,  13  S.  W.  85»,  12  Ky. 
Law  Rep.  22;  Scheible  v.  Hart,  12  S.  W.  628, 

II  Ky.  I^w  Rep.  607;  Hunter  v.  Crisman, 
46  Ky.  (6  B.  Mon.)  463;  McKinny  v.  Kenny, 
8  Ky.  (1  A.  K.  Marsh.)  461 ;  Rudd  ▼.  Monarch, 
32  S.  W.  1083,  17  Ky.  Law  Rep.  893.  These 
cases  support  the  rule  stated. 

[1]  But  there  are  two  classes  of  these  cases 
where  possession  is  taken  of  the  land  of  an- 
other under  a  mistaken  belief  as  to  the  true 
location  of  the  line:  One  where  the  claimant 
by  his  claiming  concedes  that  there  may  be 
a  mistake  and  Intends  to  claim  only  such 
land  as  really  belongs  to  him,  and  to  sur- 
render any  lands  held  by  him  not  on  his 
side  of  the  true  line,  and  under  this  rale  such 
holding  is  not  adverse.  The  other  is  where 
the  claimant,  by  the  nature  of  his  claiming, 
does  not  concede  that  there  may  be  a  mistake 
as  to  the  location  of  the  true  line,  and  evinces 
no  intention  of  surrendering  any  land  held  by 
him,  but  claiming  it  as  his  own ;  and,  under 
tills  rule,  the  holding  is  adverse. 

[2]  It  is  conceded  that  Morgan  claimed  the 
disputed  land  under  a  mistaken  belief  as  to 
the  true  location  of  the  Une,  and  thus  came 
within  the  first  requirements  of  the  rule  re- 
lied on  by  appellant  But  it  cannot  be  said 
that  he  had  no  intention  to  claim  land  which 
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did  not  belong  to  him,  for  he  claimed  the 
land  up  to  the  fence,  and.  In  doing  so,  he 
claimed  land  beyond  the  true  line;  nor  was 
there  any  intention  on  his  part,  as  shown 
by  the  record,  to  claim  only  to  wherever  the 
trne  line  might  be,  for  there  was  no  doubt 
or  uncertainty  upon  his  part  as  to  the  true 
location  of  the  line.  He  claimed  that  the 
true  Une  was  where  he  built  his  fence.  He 
claimed  that  his  deed  covered  all  the  land 
vp  to  that  fence,  and  he  claimed  all  the 
land  up  to  that  fence  as  his  own ;  and  there 
was  absolutely  no  recognition  upon  his  part 
of  any  possible  right  of  another  to  any  of 
the  land  so  inclosed  within  his  fence. 

A  somewhat  similar  state  of  facts  is  found 
in  the  case  of  Davis  v.  Braswell,  186  lio.  676, 
M  S.  W.  873.  In  that  case  there  was  evi- 
dence that  tne  defendant  for  27  years  claimed 
up  to  a  fence  as  the  correct  Une,  Cleared  the 
land,  and  built  a  house  upon  the  disputed 
land,  openly  and  notoriously  claiming  it 
The  court  said:  "The  mere  fact  that  he  [the 
defendant]  said  he  did  not  want  any  of  his 
neighbor's  land,  when  at  all  times  he  was 
claiming  this  was  not  his  neighbor's,  did  not 
affect  his  adverse  possession." 

In  the  case  at  bar,  Morgan  claimed  under 
his  deed,  but  he  also  claimed  that  his  deed 
Included  the  land  In  dispute;  he  also  claimed 
that  the  fence  was  on  the  true  line,  and  he 
claimed  all  the  land  up  to  that  fence  as  his 
own  land,  and,  claiming  It  as  bis  own,  pre- 
cluded any  possibility  of  admission  upon  his 
part  of  ownership  in  another. 

In  Arnold  v.  Evans  (Ter.)  140  S.  W.  497, 
It  Is  said:  "The  evidence  sufficiently  shows 
that  the  lots  adjoin,  lot  18  lying  to  the  north 
of  lot  17.  Appellee  took  possession  of  lot 
17  on  June  1, 1900.  The  lot  was  fenced  when 
he  took  possession  of  It,  and  he  entered  be- 
lieving he  was  taking  possession  of  his  land, 
which  he  continued  to  possess  from  that 
time  until  the  bringing  of  this  suit,  July, 
1910,  <dalmlng  the  same  as  his  own,  living 
on  It  with  his  family.  •  •  •  Appellee 
has  since  his  entry  claimed  the  lot  as  now 
fenced.  It  is  trne  that  appellee  says  he 
only  claimed  lot  17,  paid  taxes  on  it,  and  is 
not  now  ondertaklng  to  claim  anything  but 
lot  No.  17;  but  his  claim  is  that  the  part 
he  has  inclosed  Is  No.  17,  and  that  it  does 
not  Include  any  of  No.  18.  "Appellee"  has 
only  claimed  that  which  "he  has  inclosed, 
and  that  so  Inclosed  he  has  fully  met  the  re- 
quirements of  the  statute,  *  *  •  which 
vests  in  him  the  title  to  said  strip." 

In  a  similar  case  (Bowers  v.  Ledgerwood, 
25  Wash.  14,  64  Pac.  936)  the  court  said: 
"The  question  of  adverse  possession  is  one 
of  fact;  and,  though  the  fence  may  have 
been  established  originally  by  mistake,  If  it 
were  followed  by  a  claim  to  the  land  and 
each  acts  as  clearly  evidenced  a  determina- 
tion of  permanent  proprietorship,  the  claim 
is  established.  The  intention  of  the  party 
claiming   adverse   possession,   and    also,  the 


notice  of  such  claim  to  the  real  owner,  must 
be  Inferred  from  the  acts  and  declarations 
of  the  parties."  See,  also,  McCormack  v. 
Sorenson,  58  Wash.  107,  107  Paa  1055,  137 
Am.   St   Rep.  1047. 

It  will  thus  be  seen  that  the  facts  in  the 
case  at  l>ar  do  not  bring  It  within  the  rule 
relied  on  by  appellant 

The  rule  which  is  applicable  to  the  facts 
here  shown  is  that  stated  in  1  Cyc.  1038,  as 
follows:  "Where  a  person,  acting  under  a 
mistake  as  to  the  true  boundary  between 
his  land  and  that  of  another,  takes  posses- 
sion of  the  land  of  another,  believing  it  to  be 
bis  own,  up  to  a  mistaken  Une,  claiming  title 
to  it,  and  80  holding,  the  holding  is  adverse, 
and,  if  continued  for  the  requisite  period, 
will  give  title  by  adverse  possession." 

In  this  case  Morgan,  acting  under  a  mis- 
take as  to  the  true  boundary  between  his 
land  and  that  of  plaintlfT,  took  possession  of 
the  land  of  another,  believing  it  to  be  his 
own,  up  to  a  mistaken  line,  claimlag  title 
to  It,  and  so  held  It;  and,  under  the  rule 
stated,  .that  holding  was  adverse. 

This  Is  not  a  case  of  mutual  agreement  or 
mistake  between  adjoining  landowners  as 
to  the  true  location  of  the  line  between 
them.  Morgan  claimed  the  fence  to  be  the 
true  line,  and  he  made  that  claim,  so  far  as 
the  record  shows,  without  reference  or  re- 
gard to  what  the  views  of  the  adjacent  own- 
er might  have  been  as  to  the  true  location 
of  the  line.  Nor  was  It  a  mere  holding  be- 
yond the  true  Une  for  convenience  until  the 
true  line  could  be  definitely  ascertained,  as 
in  the  cases  of  Small  v.  Hamlett,  68  S.  W. 
395,  24  Ky.  Law  Rep.  238,  and  Reed  t.  OQ- 
liam,  140  Ky.  824,  131  S.  W.  1034. 

Morgan  fenced  what  he  claimed  to  be  bis 
land.  He  effected  a  visible  appropriation  of 
the  land  so  fenced,  and  he  thereby  mani- 
fested his  intention  to  claim  and  assert  own- 
ership thereof  up  to  that  fence.  Nor  is  there 
any  evidence  In  the  record  that  such  claim 
and  holding  was  subject  to  or  conditional 
upon  any  subsequent  ascertainment  of  the 
location  of  the  true  Une.  So  far  as  he  was 
concerned,  he  beUeved  he  knew  where  the 
true  line  was,  he  built  his  fence  upon  it,  and 
visibly  appropriated  the  land  up  to  It,  claim-  , 
ed  title  to  it,  as  his  owif  land,  and  neces- 
sarily to  the  exclusion  of  any  possible  own- 
ership In  another;  and  he  did  all  this  with- 
out reference  or  regard  to  the  adjacent  land- 
owner. He  held  under  his  deed,  it  Is  true, 
but  nevertheless  he  held  and  claimed  it  as 
his  own,  adversely  against  the  world;  and 
such  holding  was  adverse,  and  was  such  a 
holding  as  wlU  ripen  Into  title  in  the  stat- 
utory period. 

In  the  case  of  Battner  t.  Baker,  108  Mo. 
311,  18  S.  W.  911,  32  Am.  St  Rep.  606,  there 
was  In  dispute  a  strip  of  land  between  two 
adjoining  landowners.  Upon  the  trial  the 
defendant  testified  as  follows:  "I  have  al- 
ways claimed  the  land  up  to  the  fence.    I 
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claimed  It  because  I  thought  It  was  mine, 
and  still  tblnk  so.  I  Intended  to  claim  to 
the  true  line,  but  thought  the  fence  was  the 
true  line,  and  only  claimed  to  the  fence  be- 
gause  I  thought  It  was  the  true  line."  The 
question  presented  was  whether  such  pos- 
session had  been  adverse.  -  The  court  said 
that  where  adjoining  landowners  are  divid- 
ed by  a  fence  which  they  suppose  is  the  true 
line,  each  claiming  only  to  the  true  line, 
wherever  that  may  be,  they  are  not  bound 
by  the  supposed  Une,  and  must  conform 
to  the  true  line  when  It  is  ascertained;  but 
"where  one  takes  and  holds  possession  up 
to  a  fence  and  claims  to  be  the  owner  of  it, 
his  possession  will  be  adverse,  and  this,  too, 
though  he  may  believe  the  fence  to  be  on 
the  true  line,  when  in  point  of  fact  it  is  not 
on  the  true  line." 

In  the  case  at  bar,  defendant's  possession 
of  the  disputed  land  was  adverse  from  the 
time  he  inclosed  it,  and,  this  being  true,  both 
the  instruction  on  adverse  possession  and 
the  instruction  on  champerty  were  authoriz- 
ed by  the  evidence. 

The  Judgment  is  therefore  affirmed. 


BRACKEN  V.  LAM  COAL  CO. 

(Court  of  Appeals  of  Kentucky.    April  22, 
1914.) 

Masteb  awd  Servant  (§  222*)— Liabilitt  fob 
Injuries— Unsafe  Place  to  Work— Asstjb- 
ANCES  OF  Safety. 

Where  the  foreman  of  a  crew,  engaged  in 
timbering  the  roof  of  a  mine  after  sounding  at  a 
place,  the  safety  of  which  had  been  questioned, 
pronounced  it  safe,  an  inexperienced  member  of 
the  crew,  who,  by  direction  of  the  foreman,  con- 
tinaed  to  work  there  and  was  injured  by  slate 
falling  upon  him,  was  entitled  to  recover,  it  not 
appearing  that  there  was  any  such  obvious  dan- 
ger as  would  have  justified  him  in  refusing  to 
carry  out  the  foreman's  orders,  since  where  a 
superior,  under  whose  immediate  and  direct  or- 
ders one  is  working,  after  an  investigation,  ex- 
presses an  opinion  that  a  place  is  sale,  and  di- 
rects him  to  proceed  with  the  work,  the  work- 
man may  rely  upon  bis  presumed  superior 
knowledge,  unless  the  danger  is  so  obvious  and 
apparent  that  no  reasonable  man,  in  the  exercise 
of  a  fair  judgment  for  his  own  safety,  would 
continue  work,  even  under  orders. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  648-^1;    Dec.  Dig.  { 
•  222.*] 

Appeal  from  Circuit  Conrt,  Muhlenberg 
County. 

Action  by  Bert  Bracken  against  the  Lam 
Coal  Company.  From  a  Judgment  on  a  di- 
rected verdict  for  defendant,  plaintlfr  ap- 
peals.   Reversed,  with  directions. 

Howard  &  Gray,  of  Greenville,  and  R.  T. 
Thomas,  Jr.,  of  Central  CII7,  for  appellant 
T.  J.  Sparks,  of  GreenvlUe,  for  appellee. 

TURNER,  J.  Appellant  institated  this  ac- 
tion for  damages  against  appellee,  for  inju- 
ries received  by  him  while  at  work  In  its 
mine,  caused  by  the  falling  of  slate,  rock. 


and  coal  upon  him.  The  petition  alleges  that 
for  some  months  prior  to  November,  1912,  ap- 
pellant bad  been  employed  in  defendant's 
mine  as  a  loader  of  coal,  but  that  during  that 
month  he  was  employed  by  the  defendant  to 
assist  in  timbering  certain  parts  of  its  said 
mine,  the  plaintiff  bMng  Inexperl^iced  In 
such  work;  that  defendant  negligently  fail- 
ed to  furnish  him  a  safe  place  to  work,  and 
negligently  failed  to  warn  him  of  the  dan- 
gers in  said  work,  and  that  defendant's  fore- 
man, under  whom  he  was  working,  directed 
the  plaintiff  into  an  unsafe  place,  and  negli- 
gently assured  him  that  the  place  was  safe, 
when  in  fact  it  was  dangerous.  The  defend- 
ant answered,  denying  the  material  allega- 
tions of  the  petition,  and  in  a  separate  para- 
graph pleaded  contributory  negligence.  At 
the  close  of  the  plaintiff's  testimony  the  low- 
er court  directed  a  verdict  to  be  returned  for 
the  defendant,  which  was  done,  and  from  the 
Judgment  on  that  verdict  the  plaintiff  has 
appealed. 

The  plaintiff  in  his  own  evidence  testifies 
that  he  was  a  member  of  a  night  shift  com- 
posed of  Taylor,  the  foreman,  and  three  oth- 
er men,  including  himself;  that  they  would 
go  into  the  mine  late  in  the  afternoon,  and 
do  such  work  as  they  were  directed  to  do  by 
the  foreman  Taylor,  but  that  Taylor,  before 
going  in,  received  orders  from  the  higher  of- 
ficials as  to  what  should  be  done  on  that  par- 
ticular night ;  that  upon  the  night  of  the  In- 
Jury,  acting  under  orders,  they  were  to  tim- 
ber a  certain  mine  entry,  and  a  certain  room 
neck  in  another  part  of  the  mine ;  that  they 
first  went  to  the  entry  and  started  to  tim- 
ber that,  but  in  the  opinion  of  Taylor,  it  was 
too  dangerous  to  work  there,  and  they  pro- 
ceeded to  the  room  neck.  When  they  went  to 
work  in  the  room  neck  Taylor  directed  ap- 
pellant to  cut  a  hitch  in  one  end  of  the  room, 
and  directed  another  workman  to  cut  anoth- 
er hitch  on  the  opposite  side,  a  hitch  being  a 
place  cut  in  the  coal  or  sides  of  the  mine  in 
which  to  rest  the  end  of  the  timber;  the 
workman  on  the  other  side  of  the  room,  de- 
tecting a  piece  of  loose  slate,  asked  appel- 
lant to  assist  him  in  taking  it  down,  wlilch 
was  done,  and  it  was  then  suggested  that 
they  Investigate  and  see  if  there  was  any 
other  loose  slate,  whereupon  the  foreman, 
Taylor,  took  his  pick  and  sounded  the  slate, 
and  said  it  was  all  right,  and  directed  appel- 
lant to  go  ahead  and  cut  the  hitch ;  that  he 
proceeded  and  had  not  struck  over  a  dozen 
licks  thereafter  when  the  slate  fell  upon 
him. 

The  foreman,  Taylor,  testified  that  a  while 
before  the  slate  fell  he  had  sounded  the  roof, 
and,  although  it  sounded  "drummy,"  he  pro- 
nounced it  safe  enough  to  work  under  until 
they  could  get  the  timbers  up ;  that  that  was 
his  best  Judgment,  and  he  was  there  working 
under  it  himself,  and  when  the  slate  fell  one 
end  of  it  struck  him. 
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Under  this  eyldence  the  action  of  the  low- 
er court  was  doabtless  based  upon  the  Idea 
that  the  nature  of  the  work  was  known  In 
advance  to  be  dangerous,  and  It  was  not  the 
duty  of  the  defendant  to  furnish  a  safe  place 
In  which  to  work.  But  the  facts  of  this  case 
bring  It  within  a  well-recognized  exception 
to  that  rule,  t1z.:_  That  where  one  Is  work- 
ing under  tiie  Immediate  and  direct  orders 
of  bis  superior,  and  that  superior,  after  an 
Investigation,  expresses  an  opinion  that  the 
place  is  safe,  or  directs  him  to  proceed  with 
the  work,  the  workman  has  a  right  to  rely 
upon  the  presumed  superior  knowledge  of 
the  master  and  proceed  with  the  work,  unless 
the  danger  Is  so  obvious  and  apparent  as  that 
no  reasonable  man,  in  the  exercise  of  a  fair 
Judgment  for  his  own  safety,  would  continue 
to  work  In  It,  even  under  the  orders  of  his 
master. 

The  case  of  Ballard  ft  Ballard  ▼.  Lee's 
Adm'r,  131  Ky.  412,  116  S.  W.  732,  was  where 
Lee  had  been  directed  to  remove  certain 
roofing  from  a  building  which  was  being  re- 
paired, and  while  so  engaged  fell  through 
the  roof  and  was  killed.  This  court  in  that 
case  distinctly  recognized  this  doctrine,  and 
said:  "If  there  was  any  evidence  that  Lee 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  discovered,  that  the  place  was  un- 
safe, Ballard  &  Ballard  Company  would  not 
be  liable,  unless,  with  knowledge  of  its  dan- 
gerous and  defective  condition,  they  directed 
blm  to  do  the  work,  and,  depending  on  their 
assurance,  he  engaged  in  it,  and,  even,  under 
circumstances  like  these,  they  would  not  be 
liable  if  the  danger  was  so  obvious  that  a 
person  in  Lee's  situation,  with  his  intelli- 
gence and  understanding,  ought  not  to  have 
undertaken  it." 

The  case  of  Runlans  v.  Keller  &  Brady 
Co.,  141  Ky.  827,  183  S.  W.  960,  was  where  a 
workman  In  a  tunnel  was  directed  by  the 
foreman  to  scale  the  roof  thereof,  and  was 
assured  by  the  foreman  that  it  was  safe. 
Tbe  court,  after  citing  numerous  authorities, 
said:  "From  these  authorities  It  is  clear  that 
tbe  established  rule  is  that. where  a  servant 
proceeds  under  the  express  orders  of  his  su- 


perior in  performing  an  act  whereby  he  Is 
exposed  to  unusual  danger,  and  sustains  an 
Injury  from  it,  the  master  is  liable  unless 
the  result  of  the  act  was  realized  by  the  serv- 
ant, or  was  so  apparent  that  no  man  of  ordi- 
nary prudence,  situated  as  he  was,  would 
have  undertaken  It." 

The  case  of  Dryden  v.  Pogue  Distillery  Co., 
82  S.  W.  262,  26  Ky.  Law  Rep.  528,  was 
where  an  inexperienced  workman  was  direct- 
ed to  use  certain  machinery  with  which  he 
was  not  familiar,  and  was  injured;  he  be- 
ing assured  at  the  time  tb^t  it  was  not 
dangerous.  The  conrt,  after  citing  author- 
ities, said:  "An  ignorant  or  Inexperienced 
servant  must,  of  necessity,  rely  upon  the 
snperlor  wisdom  of  his  employer,  or  those 
who  stand  In  the  employer's  stead  with  ref- 
erence to  him ;  and  we  are  unable  to  say 
that  the  danger  in  performing  the  work  at 
which  appellant  was  engaged  was  so  obvious- 
ly apparent  that  a  prudent  man  would  not 
have  continued  It  under  the  circumstances." 
See,  also,  C.  &  O.  Ry.  Co.  v.  Shepherd,  153 
Ky.  350,  155  S.  W.  735;  Shearman  &  Red- 
field  on  Negligence  (5th  Ed.)  vol.  1,  $  186: 
City  of  Owensboro  v.  Gabbert,  135  Ky.  346, 
122  S.  W.  178,  135  Am.  St  Rep.  462,  21  Ann. 
Cas.  705 ;   Cyc.  vol.  26,  p.  1185. 

The  evidence  In  this  case  shows  that  ap- 
pellant was  working  under  the  Immediate 
direction  and  supervision  of  the  foreman  who 
was  present;  that  after  the  safety  of  the 
place  had  been  called  in  question,  the  fore- 
man made  an  examination,  and  pronounced  it 
safe  for  the  time  being,  and  directed  him  to 
proceed,  and  surely  under  these  circumstances 
an  Inexperienced  workman  had  the  right  to 
substitute  for  his  own  Judgment  the  pre- 
sumed superior  Judgment  of  the  foreman, 
there  being,  so  far  as  the  evidence  shows,  jio 
such  obvious  danger  as  would  have  Justified 
the  workman  in  refusing  to  carry  out  the 
orders  of  his  foreman,  or  la  declining  to 
substitute  the  Judgment  of  the  foreman  for 
his  own. 

The  Judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 
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HICKMAN  OOUNTX  v.  VIVERETT. 

(Court  of  Appeals  of  Kentucky.    April  22, 
1914.) 

1.  HlOHWATB  (S  106*)— OOUNTX  HlOHWATS- 
POWEB  OF  E^BCAI.  OOUBX— STATUTOET  PKO- 
VI8I0N8. 

The  power  of  the  fiacal  court  to  control  and 
supervise  public  roads  and  bridges  granted  by 
Ky.  St.  I  4306,  includes  the  rignt  to  prescribe 
necessary  rules  for  repairing  and  keeping  the 
roads  and  bridges  in  order. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  §S  323-330;  Dec.  Dig.  §  106.*] 

2.  HiQHWATB  (J  120*)— County  Hiohwats— 
PowEB  OF  County  judgb— Statutoby  Pbo- 

VISIONB. 

The  power  given  the  county  Judge  by  Ky. 
St.  f  43(^,  authorizing  the  judge  to  order  the 
digging  of  a  ditch  through  the  lands  of  a  person 
when  necessary  to  carry  off  the  water  from  any 
part  of  a  public  road,  on  the  owner  of  the  land 
failing  to  do  so  on  notice,  refers  to  the  making 
of  ditches  on  the  land  of  persons  adjoining  pub- 
lic roads  to  carry  off  the  water  from  the  roads, 
and  does  not  authorize  the  county  Judge  to  allow 
ditches  on  public  roads. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §{  374-378 ;   Dec.  Dig.  {  120.*] 

3.  Highways  (g  120*)- Dbainaob— Obdebs— 
Entby  of  Recobd. 

The  action  of  the  county  Judge  in  granting 
an  owner  of  land  adjacent  to  a  public  road  per- 
mission to  dig  a  ditch  along  the  road  is  without 
effect,  unless  evidenced  by  an  order  entered  of 
record  in  the  county  court 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  fS  374-378;   DecToig.  |  120.»] 

4.  HioHWAYS  (S  120*)— County  Highwayb— 
sufebvibion  —  authobity  of  ovebseebs  — 
Statutoby  Pbovibiohs. 

Ky.  St  §  4311,  providing  that,  in  counties 
wherein  the  roads  are  worked  by  hands  allotted, 
the  overseers  shall  have  charge  of  the  roads  and 
bridges,  and  keep  the  same  free  of  obstructions 
and  in  good  condition  for  travel,  empowers  an 
overseer,  in  the  absence  of  rules  prescribed  by 
the  fiscal  court,  to  grant  on  request  permission 
to  an  owner  of  land  adjacent  to  a  road  to  dig 
a  ditch  in  the  road  to  carry  off  surface  water 
on  the  land,  and  the  overseer  need  not  take  the 
advice  of  the  fiscal  court  or  of  the  county  Judge, 
but  may  act  on  his  own  judgment 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §S  374-378;   Dec.  Dig.  {  120.*] 

Appeal  from  Clrcalt  Court,  Hickman 
County. 

Action  by  Hickman  County  against  Cage 
Vlverett  From  a  judgment  for  defendant, 
plaintiff  appealB.    Affirmed. 

J.  D.  Via,  of  Clinton,  for  appellant  Ben- 
nett, Robblns  &  Thomas,  of  Clinton,  for  ap- 
pellee. 

SETTLE,  J.  This  action  was  brought  by 
the  appellant,  Hlcl^man  county,  to  recover 
of  appellee  damages,  laid  at  $225,  for  injuries 
caused  to  a  county  road,  known  as  the  "Clin- 
ton and  Spring  HUl  Public  Road,"  by  his 
wrongfully  digging,  as  alleged,  a  ditch  In  and 
upon  the  side  thereof  In  such  a  manner  as 
to  divert  and  cause  an  increased  flow  of 
surface  water  upon  the  road,  produce  gnllles 
therein,  render  It  Impassible,  and  compel 
the  appellant  to  change,  at  that  point,  Its 


bed,  and  purchase  additional  ground  for  that 
purpose,  at  a  total  cost  to  it  of  $225. 

The  answer  of  appellee  admitted  the  dig- 
ging of  the  ditch,  bnt  denied  that  the.  work 
was  done  In  such  a  maimer  as  to  Injure  the 
road,  render  it  impassible,  or  cause  the  coun- 
ty to  change  its  bed,  or  purchase  land  for 
that  purpose,  at  a  cost  of  $225,  or  any  oth- 
er Bum;  alleged  that  the  digging  of  the 
ditch  was  done  by  appellee  with  the  consent 
and  as  directed  by  the  judge  of  the  Hick- 
man county  court  and  overseer  of  the  road, 
and  that  the  ditch  was  made  more  than  five 
years  before  the  Institution  of  the  action,  for 
which  reason,  even  if  the  alleged  Injuries 
complained  of  by  appellant  had  been  caused 
to  the  road,  any  right  of  action  it  may  have 
had  therefor  was  barred  by  the  statute  of 
limitations,  which  was  formally  pleaded. 

Appellant  demurred  to  such  parts  of  the 
answer  as  pleaded  authority  from  the  county 
judge  and  overseer  for  the  digging  of  the 
ditch  by  appellee;  but  the  demurrer  was 
overruled,  to  which  ruling  it  excepted,  and 
by  reply  controverted  the  afbrmative  matter 
of  the  answer.  The  trial  resulted  in  a  ver- 
dict for  appellee,  and  the  circuit  court's  re- 
fusal of  a  new  trial  to  appellant  led  to  this 
appeal. 

It  appears  from  the  evidence  furnished  by 
the  record  that  the  ditch  in  question  was 
made  by  appellee  six  or  seven  years  before 
the  Institution  of  this  action;  that  it  is 
about  100  feet  in  length,  and  lies  along  the 
line  of  appellee's  fence  sepfirating  his  field 
from  the  public  road.  It  Is  apparent  from 
the  evidence  that  the  ditch  was  made,  and 
was  necessary,  to  drain  a  large  mudhole,  rap- 
idly approaching  the  dimensions  of  a  small 
pond,  which  had  for  years  been  forming  and 
standing  in  a  depression  of  the  road  on  a 
hill  or  ridge,  making  a  miry  place  almost  im- 
passible for  vehicles  and  horsemen,  and  caus- 
ing, during  excessive  rains,  an  increased  and 
unusual  flow  of  its  waters  and  additional 
surface  water  upon  appellee's  adjoining  field. 
It  Is  not  apparent  from  the  evidence  that 
any  quicker  or  more  efficient  method  of 
draining  the  mudhole  and  restoring  the  road 
to  a  reasonably  good  condition  could  have 
been  resorted  to  than  the  digging  of  the  ditch, 
which  was,  at  the  time,  neither  wider  nor 
deeper  than  was  necessary  for  draining  the 
mudhole  and  properly  carrying  the  water 
therefrom  and  surface  water  from  the  road 
that  would  otherwise  have  run  In  unusual 
quantities  upon  appellee's  field ;  the  tnrowing 
of  the  dirt  from  the  ditch  on  the  side  next 
to  his  fence  aiding  materially  in  preventing 
the  latter  trouble.  The  ditch  ended  at  a 
point  where  the  water  was  emptied  there- 
from Into  a  branch  running  through  another 
part  of  appellee's  field,  which  was  its  natural 
outlet,  and  deep  and  wide  enough  to  accom- 
modate Its  volume. 

There  Was  a  contrariety  of  evidence  as  to 
the  condition  of  the  road  at  the  time  of  the 
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trial.  Mnch  of  It  eondtices  to  prove  that  the 
ditch  has  greatly  deepened  and  widened,  and 
the  road  ao  narrowed  and  washed  Into  gnl- 
Ues  as  to  make  It  in  places-  well-nigh  Im- 
passible, and  Its  abandonment  and  the  change 
of  a  part  of  the  roadbed  necessary.  It  Is, 
however,  by  no  means  dear  from  the  evidence 
that  the  bad  condition  of  the  road  was  caus- 
ed by  a  defective  or  negligent  construction 
of  the  ditch.  On  the  contrary,  we  think  it 
fairly  inferable  from  the  evidence  that  the 
bad  condition  of  the  road  was  caused  by 
appellant's  failure  to  keep  the  ditch  in  repair, 
and  protect  the  banks  of  the  road,  where  un- 
derwashed  by  surface  water,  from  sliding 
and  falllJUE  Into  the  road  and  filling  the  ditch. 

[1]  It  is  insisted  for  the  appellant  that  the 
trial  court  erred  in  overruling  its  demurrer 
to  that  part  of  appellee's  answer  that  relied 
upon  the  authority  given  him  by  the  county 
Judge  and  overseer  of  the  road  to  make  the 
ditch,  and  that  It  was  also  error  for  the  court 
to  Instruct  the  Jury  to  find  for  appellee,  U 
they  believed  from  the  evidence  he  was  au- 
thorized by  these  officials,  or  either  of  them, 
to  make  the  ditch;  it  being  the  contention 
of  appellant's  counsel  that  such  authority 
could  have  been  given  by  section  4306,  Ken- 
tucky Statutes,  which  provides:  "The  fiscal 
court'  of  each  county  shall  have  general 
charge  and  supervision  of  the  public  roads 
and  bridges  tber^u,  and  shall  prescribe  nec- 
essary rules  and  regulations  for  repairing 
and  keeping  the  same  in  order,  and  for  the 
proper  management  of  all  roads  and  bridges 
in  said  county  under  and  subject  to  the  pro- 
visions of  this  act  The  public  roads  shall 
be  maintained,  either  by  taxation  or  by 
hands  allotted  to  work  thereon  (or  both)  in 
the  discretion  of  the  fiscal  court  of  the  re- 
spective counties,  as  hereinafter  provided." 

It  is  true  that  this  section  of  the  statute 
confers  upon  the  fiscal  court  of  each  county 
full  control  and  supervision  of  the  pubUc 
roads  and  bridges  therein,  and  this  power  in- 
cludes the  right  to  prescribe  necessary  rules 
and  regulations  for  repairing  and  keeping 
the  roads  and  bridges  in  order.  It  is  con- 
ceded, however,  that,  at  the  time  the  ditch 
complained  of  by  appellant  was  made,  the 
public  roads  of  Hickman  county  were  not 
maintained  by  taxation,  but  by  the  work  of 
all  the  able-bodied  male  citizens  within  cer- 
tain designated  boundaries  between  the  ages 
of  IS  and  50  years,  and  under  the  control 
of  overseers  appointed  by  the  county  court, 
and  that  the  only  rules  and  regulations 
prescribed  by  the  fiscal  court  and  then  in 
force  for  maintaining  the  roads  of  the  coun- 
ty required  them  to  be  maintained  under 
the  system  mentioned. 

Section  4309,  Kentucky  Statutes,  empowers 
the  county  Judge  to  divide  his  county  into 
road  precincts,  fix  boundaries  for  the  same, 
and  to  allot  all  the  able-bodied  male  citi- 
zens within  such  boundaries  between  the  ages 
of  18  and  50  years  to  work  on  the  roads 
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within  their  respective  precincts ;  and  also  to 
appoint  In  and  for  each  precinct  an  over- 
seer, a  resident  thereof,  whose  term  of  oflSce 
must  contlnae  two  years  from  the  day  of  his 
appointment  and  until  his  successor  shall  be 
appointed,  unless  sooner  removed  by  the 
county  court 

Section  4310  provides  that  the  appointment 
of  overseers  shall  be  made  by  order  entered 
in  the  order  book  of  the  court,  which  or- 
der shall  contain  a  description  of  the  pre- 
cinct allotted  to  each  overseer,  exempts  over- 
seers from  service  on  Juries  and  from  poll 
tax  for  road  and  bridge  purposes,  and  im- 
poses, for  failure  to  perform  any  dut7  re- 
quired of  them,  a  fine  of  from  |5  to  $25. 

The  duties  and  powers  of  overseers  are  de- 
fined by  section  4311,  which  provides:  "The 
duties  of  the  overseers  shall  be  as  follows, 
to  wit:  In  counties  wherein  the  roads  are 
worked  ,b^  bands  allotted  as  hereinbefore 
provided,  the  overseers  shall  have  charge  of 
the  roads  and  bridges  in  their  respective  pre- 
cincts, construct  bridges  and  work  the  roads 
In  the  manner  directed  by  the  fiscal  court, 
shall  summons  the  hands  to  work  the  roads 
In  their  precincts;  superintend  and  direct  said 
work  and  keep  the  road  and  bridges  thereon 
free  of  obstructions  and  in  good  condition 
for  travel;  and  may  employ  the  necessary 
wagons,  plows,  scrapers,  teams  and  such 
additional  implements  as  may  be  needed  to 
work  said  road;  and  shall  report  to  the 
nearest  Justice  of  the  peace  or  to  the  county 
Judge  any  failure  or  refusal  of  any  of 
the  hands  on  his  road  to  appear  and  do  good 
work  in  obedience  to  his  summons,  and  the 
number  and  length  of  time  of  such  failure, 
and  he  shall  also  report  promptly  to  the 
county  Judge  any  damage,  injury  or  obstruc- 
tion caused  by  any  one  to  said  road  or  the 
bridges  thereon.  And  when  the  fiscal  court 
has  provided  for  paying  hands  for  working 
on  the  roads,  it  shall  be  the  duty  of  the 
overseers  to  report  to  the  fiscal  court  the 
number  of  hands  and  the  time-  worked  by 
each  who  have  worked  on  the  roads  of  their 
respective  precincts,  and  to  furnish  to  each 
hand  a  certificate  of  the  time  so  worked  by 
him." 

Section  4308  empowers  the  fiscal  court  of 
any  county  to  require  all  able-bodied  male 
citizens  of  the  county  over  18  and  under  50 
years  of  age,  except  licensed  ministers  of  the 
gospel  and  citizens  of  incorporated  towns 
and  cities,  to  provide  themselves  with  neces- 
sary tools  and  implements,  and  to  work  on 
the  public  roads  of  the  county  not  exceeding 
two  days  in  a  week  and  any  six  days  in  each 
year,  and  in  cases  of  unusual  emergency  the 
overseers  may  require  the  hands  to  work  a 
greater  number  of  days  than  six  in  a  year 
or  two  in  a  week;  and,  further,  that:  "Any 
one  assigned  to  work  on  a  public  road  who 
shall,  without  good  cause,  fail  to  appear 
with  proper  implements,  and  do  good  work 
thereon,  after  having  been  notified  for  two 
days  by  the  officer  having  supervision  of  the 
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road,  or  by  some  one  authorized  in  writing, 
by  him,  to  give  said  notice,  shall,  on  trial 
and  conviction  before  a  justice  ot  the  peace, 
or  the  county  Judge,  be  fined  for  each  day 
be  80  falls  to  work,  two  dollars  and  fifty 
cents.  All  such  fines,  when  collected,  shall 
be  used  for  road  purposes,  and  upon  failure 
to  pay,  a  capias  pro  fine  may  Issue." 

[2]  The  only  provision  in  the  statute  on 
the  subject  of  public  roads  which  seems  to 
confer  upon  the  judge  of  the  county  court 
power  to  authorize  the  making  of  ditches 
Is  found  in  section  4305,  which  provides  that 
he  shall,  "on  information  in  writing  by  the 
supervisor  or  any  overseer  that  a  ditch  is 
needed  through  the  land  of  any  person,  or 
that  a  ditch,  branch  or  creek  through  any 
person's  land  needs  cleaning  out,  straighten- 
ing, widening  or  opening  in  order  to  carry 
off  the  water  from  any  part  of  the  public 
road,  and  that  the  water  cannot  be  carried 
off  otherwise,  notify  such  person,  in  writ- 
ing, to  have  the  same  done;  and  upon  his 
failure,  after  reasonable  time,  being  reported 
by  the  supervisor  or  overseer,  the  judge  sKall 
issue  a  summons  against  such  person  citing 
him  or  them  to  appear  at  the  next  regular 
term  of  bis  court,  which  shall  meet  not  less 
than  five  days  thereafter,  to  show  cause  why 
the  same  shall  not  be  done  by  the  supervisor, 
overseer  or  contractor,  and  the  cost  thereof 
laid  as  a  tax  upon  his  or  their  property  as 
other  county  taxes;  and  upon  failure  of 
such  person  or  persons  to  show  cause,  the 
court  shall  order  said  work  to  be  done,  giv- 
ing specific  directions  therefor;  and  the  cost 
thereof  shall  be  laid  and  collected  as  a  tax 
on  the  property  of  said  party  or  parties,  and 
the  work  shall  be  paid  for  out  of  the  county 
levy.  But  In  all  such  cases  the  party  or 
parties  affected  shall  have  due  compensa- 
tion for  property  taken  and  damages  sus- 
tained, to  be  ascertained  in  the  same  man- 
ner and  by  the  same  proceedings  as  in  fix- 
ing damages  and  compensation  for  property, 
and  so  forth,  in  opening  roads." 

[3, 4]  It  will  be  observed  that  the  power 
'  given  by  this  section  to  the  county  judge  has 
no  reference  to  the  making  of  ditches  upon 
public  roads,  but  refers  exclusively  to  ditch- 
ing that  may  be  required  upon  the  lands  of 
persons  adjoining  public  roads  in  order  to 
carry  off  the  water  from  the  roads.  It  is 
therefore  safe  to  say  that  the  judge  of  the 
county  court  Is  without  power  to  confer  upon 
any  person  authority  to  make  a  ditch  in  a 
public  road  of  his  county,  for  which  reason, 
although  the  county  judge  of  Hickman  coun- 
ty, as  shown  by  bis  testimony  and  that  of 
appellee,  gave  the  latter  permission  to  make 
the  ditch  complained  of  by  appellant,  such 
permission  conferred  upon  appellee  no  au- 
thority or  right  to  make  the  ditch.  Besides, 
if  the  statute  had  conferred  upon  the  coun- 
ty judge  such  authority,  as  the  permission 
which  he  attempted  to  give  appellee  to  make 
the  ditch  was  not  given  by  an  order  entered 
of  record  in  the  county  court,  it,  for  that 


additional  reason,  conferred'  upon  the  latter 
no  authority  to  make  the  ditch.  But  we  are 
of  opinion  that  the  permission  given  appellee 
by  the  overseer  of  the  road  did  authorize 
the  digging  of  the  ditch  by  him  for,  in  the 
language  of  section  4311,  supra:  "In  coun- 
ties wherein  the  roads  are  worked  by  hands 
allotted  as  hereinbefore  provided,  the  over- 
seers ihall  have  charge  of  the  roads  and 
bridffes  in  their  respective  precincts,  con- 
struct bridges  and  work  the  roads  in  the 
manner  directed  by  the  fiscal  court,  •  *  • 
superintend  and  direct  said  work  and  keep 
the  road  and  bridges  thereon  free  of  obstruO' 
tions  and  in  good  condition  for  travel."  To 
do  this,  the  overseer  may  order  out  the  hands 
within  his  boundary,  or  such  of  them  as  may 
be  needed.  And  if,  upon  discovering  an  ob- 
struction such  as  a  pond  or  mndhole  In  the 
road  of  which  he  has  charge  as  overseer, 
and  in  his  judgment  the  obstruction  can  be 
properly  removed  by  having  a  ditch  made  in 
and  on  the  side  of  the  road,  and  he  finds  a 
convenient  person  willing  to  make  the  ditch 
free  of  cost  to  the  county,  and  the  work 
can  be  done  by  such  person  quickly  and  ef- 
ficiently, without  caUlng  in  additional  hands 
within  his  boundary«  to  asslBt  him,  we 
know  of  no  reason  why,  in  such  state  of  case, 
the  overseer  may  not  authorize  saeh  person 
to  perform  the  work  of  digging  the  ditch  in 
the  manner  directed  by  him  (the  overseer). 
Such  was  the  manner  in  which  the  ditch  in 
question  was  made  by  appellee.  It  appears 
from  his  testimony  and  that  of  the  overseer 
that  the  digging  of  the  ditch  was  necessary 
to  remove  the  obstruction  from  the  road 
caused  by  the  presence  therein  of  the  pond  or 
mudhole,  and  also  to  prevent  the  diversion 
and  fiow  in  unusual  quantities  upon  appel- 
lee's adjoining  field  of  the  water  from  the 
pond,  and  also  the  surface  water  which,  in 
times  of  excessive  rains,  collected  on  and 
ran  from  the  road.  It  further  appears  from 
their  testimony  that  the  ditch  was  made  in 
the  manner  authorized  and  directed  by  the 
overseer. 

It  does  not  matter  that  appellee  asked  per- 
mission of  the  overseer  to  make  the  ditch; 
it  being  sufficient  that  the  making  of  it  was 
necessary  at  the  time,  and  tliat  it  was  made 
in  the  manner  authorized  by  the  overseer. 
If  it  had  been  made  to  appear  from  the  evi- 
dence that  the  fiscal  court  had  prescribed 
rules  and  regulations  for  removing  such  ob- 
structions by  other  means  than  that  used  by 
appellee  and  authorized  by  the  overseer,  it 
could  not  be  said  that  the  latter  could  violate 
such  rules  and  regulations  by  authorizing 
the  digging  of  a  ditch,  as  was  done  in  this 
instance.  But  no  such  fact  was  made  to  ap- 
pear. This  road,  like  all  others  in  the  coun- 
ty, was  maintained  by  the  allotment  of  hands 
and  the  work  done  by  them  upon  the  road; 
the  hands  being  in  charge  of  the  overseer  and 
the  road  under  his  control  with  apparently 
no  other  requirement  than  that  the  latter 
should  exercise  his  best  judgment  as  to  the 


Digitized  by 


Google 


Ky.) 


OAKLET  T.  COMMONWEAI/PH 


691 


time  and  manner  of  having  the  work  done. 
Among  other  duties,  he  was  charged  with  see- 
ing to  It  that  the  road  was  kept  free  of  ob- 
stractlons  and  In  good  condition  for  travel, 
and  here  was  an  obstruction  the  character  of 
which,  11;  appears,  would  soon  have  rendered 
travel  upon  the  road  Impossible,  which  fact 
made  Its  Immediate  removal  a  work  of  neces- 
sity. Under  such  drcnmstances  there  waa 
no  necessity  for  the  overseer  taking  the  ad- 
vice of  the  fiscal  court  or  of  the  county  judge, 
nor  did  the  law  require  him  to  do  so.  He 
had  the  right  to  act  upon  his  o\^  initiative 
and  Judgment,  and  was  clothed  by  the  stat- 
ute with  the  authority,  to  do  so.  If  the  ditch 
thus  made  by  the  appellee  by  the  authority 
of  the  overseer  was  not  thereafter  properly 
maintained  by  the  fiscal  court  or  the  over- 
seer, and  by  reason  thereof  it,  years  later, 
became  so  widened  as  to  make  the  roadbed 
too  narrow  for  travel,  and  cause  gullies  to 
form  and  exist  in  the  road,  it  waa  not  appel- 
lee's fault,  and  there  is  no  legal  reason  for 
holding  blm  liable  therefor. 

The  Instruction  to  which  appellant  objects 
allowed  the  Jury  to  find  for  appellee,  If  they 
believed  from  the  evidence  that  he  had  per- 
mlssiou  or  authority  from  the  overseer  of 
the  road  to  make  the  ditch,  and,  as  they  so 
found,  the  verdict  was  authorized  by  the  evi- 
dence. This  conclusion  renders  It  unneces- 
sary for  us  to  consider  or  pass  upon  the  ques- 
tion of  limitation  raised  by  the  appellee's  an- 
swer. 

The  Judgment  la  affirmed. 


OABXBT  V.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1914.) 

1.  Cbiminai,   Law    (J    507*)— Instbuctions— 

COBBOBOBATION    OF   ACCOMFUCES. 

On  a  trial  for  horse  stealing,  where  the  ev- 
idence for  the  commonwealth  showed  that  M. 
procured  the  horae  and  buggy  as  a  matter  of 
accommodation,  without  knowledge  of  accused's 
intent  to  steal  it,  while  that  for  accused  tended 
to  ihow  that  M.  sold  tlie  horse  and  buggy  to 
accused,  who  had  no  knowledge  that  it  was  stol- 
en, the  court  properly  refused  to  charge  as  to 
the  necessity  oi  Mi's  testimony  being  corroborat- 
ed, the  parties  not  being  accomplices  on  either 
theory  within  Cr.  Code  Prac.  g  241,  providing 
that  the  testimony  of  an  accomplice  must  be 
corrol>orated. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Ii  1082-1096;  Dec.  Dig.  | 
807.*] 

2.  Cbiminal  Law  ({  958*)— New  TbiaIt-Ne- 

CESSITT  OF  SHOWINO   DIUOKNCE. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  was  properly  denied  in  a  criminal 
case,  where  accaaed  did  not  file  bis  affidavit  that 
he  did  not  Imow,  and  by  the  exercise  of  reason- 
able diligence  could  not  have  known,  of  the  ex- 
istence of  such  evidence  before  the  trial  was 
concluded;  the  practice  being  the  same  as  in 
civil  cases. 

lEH.  Note.— For  other  cases,  see  Criminal 
Law.  Cent   Dig.  {{  2896-2403;    Dec.  Dig.   { 


958.'] 


Appeal  from  Olrenlt  Court,  Graves  County. 
L.  M.  Oakley  was  convicted  of  horse  steal- 
ing, and  be  appeals.    Affirmed. 

Hester  &  Hester  and  W.  S.  Foy,  all  of  May- 
field,  for  appellant  Jas.  Garnett,  Atty.  Gen., 
and  D.  O.  Myatt,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

HANNAH,  J.  U  M.  Oakley  was  indicted, 
tried,  and  convicted  In  the  Graves  circuit 
court  of  the  crime  of  horse  stealing,  and  from 
the  Judgment  of  conviction,  he  appeals. 

Els  chief  complaint  is  that  the  lower  court 
erred  In  denying  to  him  a  new  trial  upon 
the  ground  of  evidence  discovered  after  the 
trial. 

To  present  the  i>artie8  more  closely  con- 
nected with  the  crime,  we  adopt  a  portion  of 
appellant's  brief:  "He  [appellant}  is  now 
Just  21  years  old,  and  made  hia  home  with 
his  widowed  mother  at  Paris,  Tenn.,  and  had 
a  married  brother  living  at  Murray,  an  ad- 
joining county  to  this  one.  He  was  a  labor- 
er atxjut  Parl^  [Tenn.],  and  a  few  days  pre- 
vious to  this  alleged  crime  he  collected  bis 
wages  from  his  last  employer,  and,  being 
desirous  of  taking  a  small  recreation,  and  of 
seeing  a  bit  of  the  world,  went  from  his  home 
to  Fulton,  in  Fulton  county,  Ky.,  and  about 
30  miles  distant  from  his  home  town,  for 
the  purpose  of  seeing  a  camivaL  After 
spending  a  few  days  there,  he  went  to  May- 
field,  Ky.,  on  his  way  back  home,  there  to 
spend  a  night  and  see  the  town.  When  he 
detrained  there,  he  saw  two  persons  at  the 
depot  whom  he  had  seen  a  few  times  and 
whom  he  slightly  knew,  one  being  an  old 
man  by  the  names  of  Jones  Manning,  an 
itinerant,  imbecile,  wandering  fiddler,  of  no 
musical  attainments,  but  capable  of  sawing 
upon  his  fiddle  with  the  bow,  and  of  collect- 
ing up  a  few  nickels  from  any  attending 
sight-seers.  The  other  was  a  married  woman 
who  lived  near  Paris  and  had  her  two  small 
children  with  her.  She  approached  defend- 
ant with  a  request  that  he  give  her  some 
financial  aid  to  get  back  home,  and  this  old 
man  gave  him  directions  to  the  Rogers  board- 
ing house  on  Broadway,  whitber  he  went 
and  found  lodgings  for  the  night,  and  also 
furnished  this  Mrs.  Rose  with  the  money  to 
pay  for  her  lodging  there  with  her  children." 
E^rly  the  next  morning.  Manning  went  to  a 
livery  stable  and  procured  a  horse  and  bug- 
gy, paying  the  owner  $2.60  for  the  hire  of 
same,  to  be  driven  to  Cuba,  a  nearby  town, 
and  he  drove  It  from  the  stable  to  the  lodg- 
ing house,  and  there  turned  same  over  to  the 
defendant;  and  defendant  then  took  Mrs. 
Rose  into  the  buggy  and  drove  to  Murray, 
about  20  mUes  from  Mayfleld,  where  he  re- 
mained that  night  He  then  proceeded  to  his 
home  at  Paris,  Tenn.,  and,  after  trading  the 
horse  and  buggy  for  another  horse  and  bug- 
gy, returned  to  Murray,  and  was  arrested 
for  the  crime  of  which  he  was  convicted. 


*For  other  cuw  *••  nun*  topic  and  sacUoD  NUMBBR  In  Dee.  Die.  *  Am.  Dix.  Ke7-Na.  Seilee  *  Bep'r  Ind«z«t 


Digitized  by 


Google 


16B  SOUTHWESTElEU«  BBPOBTBB 


(Ky. 


Manning  tesUfled  tbat  he  met  with  the  de- 
fendant at  Fulton  a  day  or  two  before  this 
meeting  at  Mayfleld,  and  that  defendant  told 
him  the  woman,  Mrs.  Rose,  was  hla  wife; 
that  they  all  came  to  Mayfleld  together;  that 
they  went  together  to  the  boarding  house, 
and  all  stayed  there  that  night,  defendant 
and  the  woman  occupying  one  bed  In  a 
room,  and  he  the  other;  that  the  next  morn- 
ing the  defendant  told  him  to  go  to  the  liv- 
ery stable  and  get  for  him  a  horse  and  bug- 
gy, as  he  wanted  to  drive  to  Cuba;  he 
(Manning)  went  to  the  stable,  but  was  re- 
fused the  use  of  the  conveyance  except  upon 
payment  in  advance;  he  returned  to  the  de- 
fendant, got  the  $2.50  demanded,  went  back 
to  the  livery  stable,  gave  the  owner  the  mon- 
ey, and  the  horse  and  buggy  was  delivered 
over  to  him.  He  In  turn  delivered  it  to  de- 
fendant 

Defendant's  claim  was  that  Manning  on 
the  morning  after  his  arrival  in  Mayfleld 
offered  to  sell  him  a  horse  and  buggy  cheap, 
and  that  after  giving  the  outfit  a  trial  by 
driving  arodnd  town,  he  purchased  it  from 
Manning,  paying  him  $50  therefor. 

The  owner  of  the  horse  and  buggy  testified 
that  Manning  came  to  hire  the  horse  and  bug- 
gy, and  that  he  refused  to  let  Manning  have 
it  without  payment  in  advance;  that  Man- 
ning thereupon  went  back  to  the  boarding 
house,  and  Immediately  returned  with  the 
money.  He  also  testified  that  the  horse  was 
worth  $80,  the  buggy  $40,  and  the  harness 
$17,  and  this  testimony  is  uncontradicted. 

The  officer  who  brought  Oakley  back  to 
Mayfield  testified  that  defendant  told  him 
that  he  got  the  horse,  but  that  he  was  going 
to  hold  Manning  between  him  and  the  law; 
that  Manning  went  to  the  stable  and  got  the 
horse,  and  that  the  reason  he  went  so  far 
was  tiiat  he  knew  they  would  be  lool^lng  for 
the  borse. 

.  It  is  clear  that  the  defendant  or  Manning 
atole  the  property.  It  is  not  reasonable  to 
believe  that  this  old,  demented  man,  who  was 
well  known  in.  May  field,  would  have  attempt- 
ed such  an  undertaking.  Nor  Is  it  reasona- 
ble to  suppose  that  defendant,  who  was  ac- 
quainted with  Manning,  could  be  Induced 
to  believe  that  Manning  was  the  owner  of 
this  property. 

[1]  1.  It  is  Insisted  that  the  court  should 
have  instructed  the  Jury  under  section  241, 
Criminal  Code;  it  being  claimed  by  appel- 
lant that  Manning  was  an  accomplice.  But 
the  evidence  does  not  bear  out  this  conten- 
tion. Under  the  commonwealth's  theory  and 
evidence.  Manning,  as  a  matter  of  accommo- 
dation, went  to  the  livery  stable  for  appel- 
lant and  obtained  the  horse  and  buggy,  with- 
out knowledge  of  the  intent  of  appellant  to 
steal  same.  On  the  other  hand,  under  the 
theory  and  evidence  for  appellant,  it  was 
claimed  that  Manning  stole  the  horse  and 
buggy  and  sold  same  to  appellant,  the  latter 


having  no  knowledge  that  it  was  stolen. 
There  is  therefore  in  the  theory  of  neither 
party  any  claim  that  both  were  guilty.  EU- 
ther  appellant  alone  is  guilty,  or  Manning 
alone  Is  guilty.  This  was  equally  true  un- 
der the  theory  of  the  defense,  as  well  as  of 
the  prosecution;  and  the  parties  ^ere  not 
accomplices.  Commonwealth  v.  Barton,  153 
Ey.  465,  156  S.  W.  113. 

[2]  2.  The  newly  discovered  evidence  upon 
which  a  new  trial  was  sought,  as  set  out  In 
the  affidavit  of  the  proposed  witness,  a  Mrs. 
Ferguson,  was  as  follows:  "She  [affiant] 
says  that  last  fall  a  year  ago,  she  and  her 
family  resided  near  the  southwest  part  of 
Mayfleld,  Ky.,  and  at  that  time  the  said 
Manning  frequently  stopped  at  her  house 
with  an  old  fiddle  which  he  would  frequent- 
ly try  to  play  for  the  entertainment  of  her 
smaller  children;  that  on  several  of  these 
occasions,  this  old  man  would  talk  about 
this  horse  matter,  and  said  to  her,  and  others 
also  when  she  was  present,  that  he  got  that 
horse  from  Willett's  livery  stable,  and  that 
he  did  sell  it  to  a  fellow  named  Oakley; 
that  she  does  not  remember  the  sum  certain 
which  he  claimed  Oakley  paid  him  for  the 
horse,  but  according  to  her  recollection  he 
named  a  sum  that  was,  or  was  about,  $50." 

In  the  case  of  Kills  v.  Commonwealth,  146 
Ky.  715,  143  S.  W.  425,  this  court  said  that 
the  practice  as  to  granting  new  trials  for 
newly  discovered  evidence  Is  the  same  in 
criminal  as  in  civil  cases,  and  that  it  is  the 
settled  and  well-known  practice  in  .dvil  cas- 
es that  a  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence,  un- 
less the  party  asking  a  new  trial,  in  addition 
to  the  other  requisites,  files  his  own  affidavit, 
setting  out  that  he  did  not  know,  and  by  the 
exercise  of  reasonable  diligence  could  not 
have  known,  of  the  existence  of  the  newly 
discovered  evidence  until  after  the  trial  had 
concluded.  This  appellant  failed  to  do,  for 
which  reason  the  lower  court  properly  denied 
the  motion  for  a  new  trial  upon  that  ground. 

The  Judgment  is  affirmed. 


GIBBS  T.  BALIARD  COUNTY  BANK'S 
ASSIGNEE  et  al. 

(Court  of  Appeals  of  Kentucky.     April  TSt, 
1914.) 

Vbndob  and  Pubchabeb  ({  285*)— Enfoboe- 
MBMT  of  Vbndob's  Likn  —  Sal*  —  TiMK  or 
Saix. 

Under  Civ.  Code  Prac.  {{  682-^94,  pro- 
riding  that  the  court  shall  not  order  a  sale  of 
the  property  incumbered  by  liens  to  secure 
debts  until  all  the  debts  are  due,  the  court,  ia 
a  suit  to  enforce  a  vendor's  lien  inferior  to  a 
mortgage  lien,  may  not  direct  a  sale  of  the 
real  estate  which  is  indivisible  until  the  mort- 
gage debt  is  due,  thoui[h  the  mortgagee  assent* 
to  a  sale  subject  to  us  lien. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {§  800-807;  Dec.  Dig. 
S  285.*] 
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Appeal  from  Clrcnit  Court,  Ballard  County. 

Action  by  the  Ballard  County  Bank's  As- 
signee and  otbers  against  G.  W.  Glbbs  to 
foreclose  a  vendor's  Hen  and  a  prior  mort- 
gage Uen.  From  a  Judgment  enforcing  the 
liens,  and  directing  a  sale  subject  to  the  mort- 
gage lien,  defendant  appeals.  Reversed  and 
remanded. 

W.  A.  Anderson,  of  Wlckllffe,  for  appel- 
lant Hendrlck  &  Nichols,  of  Paducah,  and 
X  Corbett,  of  WlckllfTe,  for  appellees. 

SETTLE,  J.  On  March  19,  190T,  G.  D. 
Holt,  of  Ballard  county,  this  state,  borrowed 
of  the  Union  Central  Life  Insurance  Compa- 
ny $800  for  which  he  executed  his  promis- 
sory note  of  that -date,  payable  ten  years  aft- 
er date,  with  6  per  cent  Interest  from  date, 
evidenced  by  ten  coupons  attached,  one  pay- 
able February  1st  each  of  the  ten  years,  ex- 
cept the  last,  which  will  be  due  when  the 
principal  sum  matures.  To  secure  the  pay- 
ment of  the  note  and  Interest  coupons,  G.  D. 
Holt  and  wife,  simultaneously  with  their 
date,  executed,  acknowledged,  and  delivered 
to  the  Union  Central  Life  Insurance  Compa- 
ny a  mortgage  on  a  tract  of  land  containing 
85  acres  lying  on  the  Ohio  river  in  Ballard 
county.  The  mortgage  was  immediately  re- 
corded in  the  office  of  the  derk  of  the  Bal- 
lard county'  court 

On  October  24,  1907,  6.  D.  Holt  for  f2,500 
sold  and,  by  deed  duly  recorded,  conveyed 
the  same  land  to  I.  L.  Penn,  $800  of  the 
consideration  being  the  assumption  by  Penn 
of  the  debt  of  that  amount  and  Interest  se- 
cured by  the  mortgage  held  upon  the  land  by 
the  Union  Central  LUe  Insurance  Company, 
and  for  the  remaining  $1,700  he  executed  to 
Holt  his  three  promissory  notes,  bearing  6 
per  cent  Interest  from  date,  payable  In  one, 
two,  and  three  years  from  date,  respective- 
ly, two  of  them  being  for  $600  each,  the 
third  for  $500,  and  all  secured  by  a  vendor's 
lien  on  the  land,  subject  to  the  mortgage  lien 
In  favor  of  the  tlnlon  Central  Life  Insurance 
Company.  The  two  $600  notes  were  later 
sold  and  assigned  by  G.  D.  Holt  to  R.  HoU, 
and  the  $500  note  to  S.  T.  Payne. 

On  February  15, 1910,  I.  L.  Penn  sold  and, 
by  deed  also  recorded,  conveyed  the  land  to 
the  appellant,  G.  W.  Glbbs,  in  consideration 
of  the  latter's  assumption  of  the  $800  mort- 
gage debt  and  interest  held  by  the  Union 
Central  Life  Insurance  Company,  the  two 
$600  notes  held  by  R.  HoU,  and  the  $500  note 
held  by  S.  T.  Payne,  and  in  addition  exe- 
cuted to  Fenn  bis  note  for  $225,  due  one  year 
after  date.  A  vendor's  Hen  was  retained  in 
the  deed  to  secure  the  payment  of  all  these 
notes;  that  of  the  Union  Central  Life  In- 
surance Company  being  the  first  lien,  the 
two  notes  of  Holt  and  that  of  Payne  a  sec- 
ond Uen,  and  the  $225-  note  executed  to  Penn 
a  third  lien.  The  $225  note  was  sold  and  as- 
signed by  Penn  to  the  Ballard  County  Bank, 
and  later  became  the  property  of  Bw  O.  Sex- 
ton, its  assignee. 


After  the  maturity  of  all  the  notes  men- 
tioned, except  that  of  the  Union  Central  Life 
Insurance  Company,  which  will  not  become 
due  until  March  19,'  1917,  the  holders  thereof 
respectively,  viz..  Holt  Payne,  and  Sextoh, 
assignee,  by  reason  of  "their  nonpayment 
brought  suit  upon  them  in  the  Ballard  cir- 
cuit court;  each  plaintiff  praying  a  personal 
Judgment  against  the  appellant,  Glbbs,  for 
the  amount  of  his  debt  and  interest  and  a 
sale  of  the  land  conveyed  him  by  Penn  in 
satisfaction  of  their  several  liens  in  the  or- 
der previously  indicated.  '  In  addition  to  oth- 
er necessary  averments  showing  the  creatioti 
of  the  plaintiffs'  respective  debts,  their  ma- 
turity and  nonpayment  the  existence  of  the 
respective  liens,  and  their  order  of  priority, 
It  was  alleged  in  the  petition  that  the  land 
covered  by  the  liens  was  not  susceptible  of 
division,  and  would  have  to  be  sold  as  a 
whole  to  pay  them. 

The  appellant  Glbbs,  by  answer,  admitted 
his  indebtedness  upon  the  several  notes  sued 
on,  and  the  right  of  the  plaintiffs,  respective- 
ly, to  personal  Judgments  against  blm,  but  de- 
nied their  right  to  a  sale  of  the  land  In  sat- 
isfaction of  the  liens  securing  these  debts, 
and  alleged  that  as  the  mortgage  debt  held 
by  the  Union  Central  Life  Insurance  Com- 
pany is  the  first  and  superior  lien  upon  the 
land,  and  would  not  become  due  until  March 
19,  1917,  and  the  land  is  not  susceptible  of 
division,  bat  would  have  to  be  sold  as  a 
whole  to  satisfy  all  the  Uens,  that  such  sale 
could  not  be  ordered  or  made  by  the  court 
until  the  debt  of  the  insurance  company  ma- 
tures. 

The  Union  Central  Life  Insurance  Compa- 
ny, being  made  a  defendant  by  answer  set 
up  the  execution  and  existence  of  its  debt 
and  mortgage  lien  upon  the  land,  that  it 
would  not  mature  until  March  19,  1917,  and, 
without  asking  Judgment  for  the  debt  or  en- 
forcement .of  the  Uen,  consented  that  the 
land  might  be  sold  In  satisfaction  of  the 
other  Hen  debts,  subject  to  its  debt  and  mort- 
gage Uen. 

On  submission  the  circuit  court  gave  the 
appellees  Holt  Payne,  and  Sexton,  assignee, 
personal  Judgments  against  the  appellant 
Glbbs,  for  their  debts,  respectively,  also  for 
the  enforcement  of  their  respective  liens,  and 
directed  a  sale  of  the  laud  in  satisfaction 
thereof,  subject  to  the  debt  and  mortgage  Uen 
of  the  Union  Central  Life  Insurance  Com- 
pany; and  Glbbs,  being  dissatisfied  with  that 
Judgment  has  appealed.  - 

The  Judgment  was  unauthorised,  and  is 
manifestly  erroneous.  The  rights  of  the  par- 
ties must  be  determined  by  sections  692-694, 
Civil  Code.    Section  694  provides: 

"1.  Before  ordering  a  sale  of  real  property 
for  the  payment  of  debt,  the  court  must  be  . 
satisfied  by  the  pleadings,  by  an  agreement 
of  the  parties,  by  affidavits  filed,  or  by  a 
report  of  a  commissioner  or  commissioners, 
whether  or  not  the  property  can  be  divided 
without  materially  impairing  Its  value;  and 


Digitized  by 


Google 


694 


165  SOUTHWESTERN  REPORTER 


(Ky. 


may  cause  It  to  be  divided,  with  suitable 
avenues,  streets,  lanes  or  alleys ;  or  wlthont 
any  of  them. 

"2.  If  It  be  necessary  to  sell,  for  the  pay- 
ment of  debt,  a  parcel  of  real  property  which 
cannot  be  divided  without  materially  Impair- 
ing Its  value,  the  officer  shall  sell  the  whole 
of  It,  though  It  bring  more  than  the  sum  to 
be  raised ;  and  the  court  shall  make  proper 
orders  for  the  distribution  of  the  proceeds. 

"8.  The  plaintiff  in  an  action  to  enforce  a 
lien  on  real  property  shall  state  in  his  peti- 
tion the  liens,  If  any,  which  are  held  there- 
on by  others,  and  make  the  holders  defend- 
ants; and  no  sale  of  the  property  shall  be 
ordered  by  the  court  prejudicial  to  the  rights 
of  the  holders  of  any  of  the  Hens ;  and  when 
It  appears  from  the  petition  or  otherwise, 
that  several  debts  are  secured  by  one  lien, 
or  by  liens  of  equal  rank,  and  they  ere  all 
due  at  the  commencement  of  the  action,  or 
become  so  before  Judgment,  the  court  shall 
order  the  sale  for  the. pro  rata  satisfaction 
of  all  of  them ;  but  If,  in  such  case,  the  debts 
be  owned  by  different  persons  and  be  not  all 
due,  the  court  shall  not  order  a  sale  of  the 
property  until  they  all  mature.  If  all  such 
liens  be  held  by  the  same  party,  the  court 
may  order  a  sale  of  enough  of  the  property  to 
pay  the  debts  then  due,  unless  It  appear  that 
it  is  not  susceptible  of  advantageous  division; 
or  that,  for  some  other  reason,  the  sale  would 
cause  a  sacrifice  thereof,  or  seriously  prej- 
udice the  interests  of  the  defendants." 

In  numerous  decisions  construing  these  sec- 
tions of  the  Code  we  have  uniformly  held 
that  a  sale  of  indivisible  real  estate  in  satis- 
faction of  lien  debts,  one  or  more  of  which  is 
not  due,  cannot  be  made  as  here  attempted. 
The  most  recent  of  these  cases  is  that  of 
Salyer  v.  Union  Bank,  149  Ky.  847,  160  S.  W. 
14,  in  the  opinion  of  which  It  is  said:  "But 
it  is  insisted  that  It  was  Improper  to  sell  the 
property  subject  to  the  prior  lien  of  James  P. 
Lewis.  It  win  be  observed  that  sections  692 
and  894  of  the  Code,  supra,  require  plaintiff, 
in  an  action  to  enforce  a  lien,  to  set  up  the 
liens,  if  any,  that  are  held  by  others,  and  to 
make  the  holders  defendants ;  that  plaintiff 
may  obtain  a  Judgment  for  the  sale  of  the 
property  to  satisfy  all  of  the  liens  that  are 
shown  to  exist,  though  defendants  failed  to 
assert  their  claims.  The  defendants,  how- 
ever, are  not  allowed  to  withdraw  or  re- 
ceive any  of  the  proceeds  of  the  sale  until 
they  have  shown  their  right  thereto  by  an- 
swer and  cross-petition.  In  case,  however, 
the  debts  t>e  owned  by  dlfferoit  persons,  and 
be  not  all  due,  the  court  shall  not  order  a 
sale  of  the  property  until  they  all  mature. 
Furthermore,  if  all  the  liens  be  owned  by  the 
same  party,  the  court  may  order  a  sale  of 
enough  of  the  property  to  pay  the  debts  then 
due,  unless  it  appear  that  it  is  not  susceptible 
of  advantageous  division,  or  that,  for  some 
other  reason,  the  sale  would  cause  a  sacrifice 
of  the  property,  or  seriously  prejudice  the  in- 


terests of  the  defendants.  In  construing 
these  sections,  this  court  has  held  that,  in  an 
action  to  enforce  a  lien,  if  some  of  the  notes 
are  due,  and  it  appears  from  the  petition 
that  the  property  is  not  susceptible  of  ad- 
vantageous division,  no  part  of  it  should  be 
sold  until  all  the  notes  fall  due,  although 
they  are  held  by  the  same  person.  Leopold  v. 
Furber,  84  Ky.  214  [1  8.  W.  404];  Faught 
V.  Henry,  13  Bush,  471;  Gentry  v.  Walker, 
93  Ky.  405  [20  S.  W.  291,  14  Ky.  Law  Rep. 
351];  Melton  v.  Brown  [47  S.  W.  764],  20  Ky. 
Law  Rep.  882;  Gunn  v.  Omdorff  [67  S.  W. 
372,  68  S.  W.  461],  23  Ky.  Law  Rep.  2369. 
The  same  rule  applies  to  a  mortgage  lien 
where  it  is  sought  to  sell  land  that  is  in- 
divisible to  pay  the  Junior  mortgage  when 
the  senior  mortgage  is  not  yet  due.  Hen- 
drick  V,  MitcheU  Co.  [29  S.  W.  750],  16  Ky. 
Law  Rep.  769.  And  even  en  allegation  that  a 
sale  at  once  of  the  entire  tract  was  necessary 
to  prevent  loss  to  the  creditor  does  not  au- 
thorize a  sale  to  pay  notes  not  due.  Burton 
V.  McKinney,  6  Bush,  428.  And  in  Emison 
y.  Risque,  9  Bosh,  24,  where  the  plaintiff  held 
two  notes,  one  of  which  was  not  due,  it  was 
held  erroneous  to  order  a  sale  of  the  land  to 
pay  the  note  due,  subject  to  a  lien  for  the 
note  not  due.  The  foregoing  provisions  of  the 
Code  were  enacted  not  merely  for  the  benefit 
of  all  the  llenholders,  but  were  Intended  as 
a  protection  to  the  debtor,  to  prevent  a  mul- 
tiplicity of  suits  and  the  sacrifice  of  his  prop- 
erty. Where  the  property  is  indivisible,  it 
should  be  sold  as  a  whole,  as  this  method  is 
best  calculated  to  insure  fairness  in  the  sale, 
and  invite  competition  in  the  bidding.  If  this 
were  not  the  rule,  and  there  were  a  number 
of  mortgages  on  the  property,  each  of  the 
llenholders  could  sell  subject  to  all  the 
others,  and  thus  make  necessary  several  sales 
of  the  same  property,  which  would  inevitab- 
ly result  in  great  sacrifice.  In  the  present 
case,  if  the  James  P.  Lewis  mortgage  was  not 
due,  it  was  error  to  sell  the  property  at  all; 
if  due,  it  was  error  to  sell  the  property  sub- 
ject to  that  mortgaga  It  should  have  been 
sold  as  a  whole." 

This  case  is  controlled  by  the  opinion  of 
the  case,  supra,  and  other  cases  cited  therein. 
As  It  Is  here  admitted  by  the  pleadings  that 
the  land  cannot  be  divided  so  that  enough 
of  it  may  be  sold  to  pay  the  matured  lien 
debts,  there  can  be  no  sale  of  it  until  the 
mortgage  debt  of  the  Union  Central  Life  In- 
surance Company  matures.  If  the  lien  debts 
are  not  sooner  paid,  its  sale  can  then  be  ad- 
Judged  to  pay  all  of  them  according  to  priori- 
ty. If,  as  contended  by  appellees,  the  delay 
will  endanger  the  collection  of  their  debts  in 
full,  they  cannot  complain,  for  their  debts 
were  created,  and  liens  acquired,  with 
knowledge  on  their  part  of  the  existence  of 
tlie  prior  mortgage  lien  of  the  Union  Central 
Life  Insurance  Company,  and  when  it  would 
mature,  and  of  the  further  fact  that  the  in- 
divisibility of  the  land  would  prevent  its  sale 
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in  satisfaction  of  their  lien  debts  until  that 
of  the  insurance  company  becomes  due. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  the  opinioa 


GERICK'S  EX'R  t.  GKRICE  et  al 

(Court  of  Appeals  of  Kentucky.    April  21, 
1914.) 

1.  Ckarities  (H  21,  22*)— Gifts  to  Chari- 
ties—Vaudity—Cebtaintt. 

A  clause  in  a  will,  which  directs  the  exec- 
utor to  dispose  of  the  residuary  estate  accord- 
ing to  his  judgment  for  good  and  charitable 
purposes,  is  invalid  for  faiung,  as  required  by 
Ky.  St  {  317,  to  point  out  the  purpose  and 
beneficiary  with  reasonable  certainty. 

[Eid.  Note. — For  other  cases,  see  Cliarities, 
Cent  Dig.  H  44-56;   Deo.  Dig.  {§  21,  22.*] 

2.  Chabhbeb   (§   50*)  — Guts  to  Chawiy  — 
Validity— Pabties. 

In  a  suit  involving  the  yalidlty  of  a  will, 
which  directs  the  executor  to  dispose  of  the 
residuary  estate  according  to  his  judgment  for 
good  and  charitable  purposes,  he  is  not  entitled 
to  join  as  parties  religious,  educational,  and 
charitable  organizations  which  he'  has  select- 
ed to  receive  the  gift,  on  his  mere  allegation 
that  they  are  such  beneficiaries  as  the  testa-j 
tor  had  m  mind  and  intended  as  the  recipients 
of  the  gift,  for  the  court  cannot  give  effect  to 
bis  suggestion  because  of  the  absence  of  a  plain 
direction  in  the  will  on  tliat  subject 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  H  96-99;  Dec.  Dig.  f  50.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Harry  Gerlck  and  others  against 
Henry  Gerick's  executor.  From  a  judgment 
for  plaintUfs,  defendant  appeals.    AflSrmed. 

Benj.  F.  Washer  and  Fred  For<iit,  Jr.,  both 
of  Louisville,  for  appellant  Boldrlck  8c 
Gocke  and  Franklin  Chappell,  all  of  Louis- 
ville, for  appellees. 

NUNN,  J.  The  seventh  clause  of  the  will 
of  Henry  Gerick,  deceased,  disposes  of  his 
residuary  estate  as  follows:  "1  hereby  ap- 
point Henry  J.  Schoo,  Jr.,  to  be  executor  of 
this  my  last  will,  without  bond,  and  to  dis- 
pose of  all  my  other  possessions  according  to 
bis  judgment  for  good  and  charitable  purpos- 
es." -  His  heirs  at  law  Insist  that  the  clause 
is  void  for  uncertainty  in  so  far  as  it  relates 
to  the  residuary  estate.  No  objection  is 
raised  to  the  appointment  or  qualification  of 
Henry  J.  Schoo,  Jr.,  as  his  executor  as  pro- 
vided by  the  clause.  Henry  Gerick  died,  a 
restdent  of  Louisville,  on  July  29,  1912.  Hia 
wUl  was  written  on  the  same  day.  It  con- 
sists of  seven  clauses.  By  the  first  and  sec- 
ond he  provided  for  the  payment  of  his  debts, 
and  funeral  expenses.  By  the  third,  fourth, 
fifth,  and  sixth  clauses  he  makes  specific  be- 
quest for  definite  charitable  and  religious 
purposes.  His  residuary  estate  amounts  to 
something  like  |8,000  or  $9,000,  and  by  the 
seventh  clause  his  executor  is  directed  to  dis- 
pose of  It  "according  to  his  Judgment  for 


good  and  charitable  purposes."  As  above 
indicated,  no  question  is  raised  as  to  any 
other  portion  of  the  wilL  The  lower  court 
adjudged  that  the  clause  "is  invalid  for  un- 
certainty in  the  designation  of  the  objects  of 
the  bequest"  We  are  of  opinion  that  the' 
Judgment  of  the  lower  court  is  eminently 
proper. 

[1]  Section  317  of  the  Kentucky  Statutes  is 
very  plain  and  decisive  of  the  question.  Aft- 
er enumerating  30  different  kinds  of  charita- 
ble, educational,  and  humane  objects,  It  pro- 
vides that  any  bequest  in  their  favor,  "or 
for  any  other  charitable  or  humane  purpose, 
shall  be  valid,  if  the  grant,  conveyance,  de- 
vise, gift,  appointment,  or  assignment  shall 
point  out,  with  reasonable  certainty,  the  pur- 
poses of  the  charity  and  the  beneficiaries 
thereof."  It  follows  that  any  bequest  which 
falls  to  point  out  such  purpose  and  beneficia- 
ry with  reasonable  certainty  is,  of  course, 
invalid.  The  will  in  question  does  not  desig-' 
nate  any  of  the  30  objects  or  classes  named 
in  the  statute,  nor  does  it  point  out  vrith  any 
certainty  any  particular  charity  or  humane 
puipose,  or  any  person,  or  class  of  persons, 
as  behefldaries  thereof. 

In  Spaldlug,  etc.,  v.  St.  Joseph  Industrial 
School,  etc.,  107  Ky.  382,  54  S.  W.  200,  this 
court  had  under  consideration  a  similar  ques- 
tion. By  the  will  the  testator  bequeathed  his 
property  "for  charitable  purposes"  to  his 
brother  as  executor,  "to  be  expended  accord- 
ing to  his  direction."  In  an  exhaustive  opin- 
ion the  court  said:  "The  case  at  bar  pre- 
sents a  very  different  question  from  any  of 
the  Kentucky  cases.  It  is  a  devise  to  char- 
ity generally:  'for  diarltable  objects,  to  be 
expended  for  said  objects  in  this  diocese  of 
Louisville,  according  to  his  [the  executor's] 
discretion.'  It  may  be  that,  If  a  class  of 
charitable  objects  had  been  designated  which 
included  both  public  and  private  charities, 
the  court  would,  in  favor  of  one  of  those  'pe- 
culiar favorites  of  modem  Jurisprudence,' 
presume  that  those  charities  of  the  class 
which  were  public  were  intended.  But  It 
does  not  do  that.  It  selects  no  class  or  in- 
dividual out  of  the  wide  range  of  objects 
which,  under  the  decisions  of  this  court,  can 
be  considered  charities.  It  does  not  even  pro- 
vide that  it  shall  be  given  to  a  charitable  use, 
the  provision  being  that  it  shall  be  expendea 
for  diaritable  objects.  We  cannot  tell  wheth- 
er the  objects  selected  by  the  executor  woula 
be  approved  by  the  testator,  for  no  guide  is 
left  us  by  him  from  which  to  ascertain  his 
desire.  After  a  careful  consideration  of  this 
will,  we  are  constrained  to  the  conclusion 
that  it  amounts  to  nothing  more  than  a  pow- 
er of  attorney  to  make  a  will  for  the  testa- 
tor, and  that  this  cannot  be  done  In  Ken- 
tucky." 

In  Coleman  v.  O'Leary  Executors,  70  S.  W. 
1068,  24  Ky.  Law  Rep.  1249,  the  court  had 
under  consideration  a  bequest  of  "the  sum  of 
$3,000,  to  be  applied  to  any  charitable  uses. 
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and  so  as  to  do  most  good  In  his  [trustee's] 
Judgment"  The  court  likened  the  language 
of  the  will  In  this  case  with  that  tn  the  Spald- 
ing Case,  snpra,  and  held  the  bequest  to  be 
invalid  fbr  uncertainty.  The  court  declared: 
"The  donor  most  select  his  charity.  He  may 
delegate  power  to  select  the  IndlTldual  re- 
cipients of  his  bounty,  but  a  gift  of  charity 
In  general  is  too  vague  to  be  enforced." 

The  executor  relies  upon  the  cases  of 
Thompson  v.  Brown,  116  Ky.  104,  75  S.  W. 
210,  62  I*  R.  A.  398,  105  Am.  St.  Rep.  194, 
and  Leak  Heirs  v.  Leak's  Executor,  78  S.  W. 
471,  25  Ky.  Iolw  Rep.  1703.  In  the  Thomp- 
son Case  the  residuary  estate  "shall  be  col- 
lected by  my  executor,  and  by  him  distribut- 
ed to  the  poor  in  his  discretion."  The  court 
upholds  this  bequest,  and  distinguishes  it 
from  the  Spalding  Case,  supra,  because  the 
gift  In  the  Thompson  Case  is  to  the  poor  as 
.  a  elast,  and  the  executor  is  directed  to  select 
from  this  class  the  persons  who  are  to  receive 
the  benefit  of  the  charity.  The  poor  who  are 
classed  as  benefidarles  in  the  Thompson 
Case  are  among  those  specially  named  as  a 
class  to  be  proper  objects  of  bounty  by  sec- 
tion 317  of  the  Kentucky  Statutes. 

In  the  Leak  Case  the  bequest  was:  "(1) 
For  the  aid  of  a  Bible  training  and  mission- 
ary school  for  Christian  workers.  (2)  For 
the  support  of  a  missionary  or  missionaries 
in  the  foreign  field.  (3)  To  aid  in  carrying 
on  the  cause  of  Bible  holiness,  including 
fire  baptized  holiness  work  and  evangelism. 
(4)  To  aid  in  the  support  of  needy  and  des- 
titute ministers  of  the  Gospel."  The  proof 
showed  the  existence  of  the  several  objects 
of  the  testator's  bounty,  and  that  the  cause 
or  principle  named  in  clause  3  was  one  es- 
poused by  a  peculiar  and  distinctive  religious 
sect.  In  the  light  of  the  testimony  the  court 
held  that  the  class  to  which  she  desired  her 
benefactions  to  be  appropriated  were  indi- 
cated with  reasonable  certainty. 

In  the  case  at  bar,  however,  the  bequest 
is  for  good  and  charitable  purposes.  Ko 
peculiar  or  particular  person,  or  class  of 
persons,  is  pointed  out  as  the  recipient  We 
are  not  disposed  to  extend  the  rule  of  con- 
struction beyond  that  laid  down  in  the  Leak 
and  Thompson  Cases.  To  do  so  would  be  a 
plain  violation  of  the  letter  and  spirit  of 
the  statute  which  requires  that  the  benefi- 
ciaries, as  well  as  the  purposes  of  the  be- 
quest, shall  be  pointed  out  with  reasonable 
certainty. 

[2]  Realizing  the  weakness  of  the  bequest, 
no  doubt  the  executor  filed  a  pleading  in 
which  he  names,  and  makes  parties  to  the 
action,  15  religious,  educational,  and  chari- 
table organizations  which  he  has  selected  to 
receive  portions  of  the  estate  under  the 
seventh  .clause  of  the  ^fHll,  and  he  alleges 
"that  they  are  such  beneficiaries  as  the  tes- 
tator, Henry  Gerick,  had  in  mind  and  in- 
tended to  be  selected  and  designated  to  re- 


ceive and  enjoy  his  bounty  under  clause  7 
of  his  will."  The  lower  court,  on  motion, 
struck  out  this  allegation,  and  all  that  por- 
tion of  the  pleading  explanatory  of  it  The 
law  permits  any  one  to  make  disposition  of 
his  estate  by  last  will  and  testament  In  the 
absence  of  a  will  his  estate  is  disposed  of  by 
law  according  to  descent  and  distribution. 
If  he  makes  a  will  it  should  give  expression 
to  what  he  had  in  mind  and  Intended.  The 
courts  cannot  make  his  will,  neither  will 
they  supply  or  supplement  one  for  him. 
Where,  by  statute,  a  charitable  bequest,  to 
be  valid,  must  be  reasonably  certain.  It  is 
idle  to  suggest  that  the  testator  had  in  ndnd 
or  intended  to  do  things  certain  in  that  re- 
gard. The  courts  cannot  give  effect  to  such 
suggestion  unless  there  is  a  plain  provision 
or  direction  in  his  wiU  on  that  subject  We 
are  of  opinion  that  the  lower  court  properly 
sustained  the  motion  to  strike,  and  adjudged 
that  portion  of  clause  7  of  the  will,  dispos- 
ing of  his  residuary  estate,  as  void  for  an> 
certainty. 
The  Judgment  is  therefore  affirmed. 


SULLIVAN  V.  COaiMONWEALTH. 

(Court  of  Appeals  of  Kentuckgr.    April  23, 
1914.) 

1.  Pebjubt    (S    11»)  —  Offenses  —  "Falsi 
sweabing." 

Under  Ky.  St  f  1174,  denouncing  the  of- 
fense of  willfully  and  knowingly  giving,  under 
oath,  evidence  that  is  false,  in  any  matter  which 
is  judicially  pending,  or  on  any  subject  in  which 
the  accused  can  be  or  is  sworn,  one  who  gives 
false  testimony  under  oath  is  guilty  of  false 
swearing,  regardless  of  its  materiality;  it  not 
being  necessary  as  in  case  of  prosecution  for 
perjury  that  the  testimony  be  material. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §§  3S-54;   Dec.  Dig.  |  ll.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2670,  2671.] 

2.  PEBJtTRT    (S    33*)— PKOSECtrrlON— EVIDENCB 

—Sufficiency. 

In  a  prosecution  for  false  swearing,  evi- 
dence held  sufficient  to  support  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  {§  117-124;  Dec  Dig.  f  33.*] 

3.  Witnesses  (|  337*>—Imfeaohment— Stat- 
ute. 

Civ.  Code  Prac.  i  687,  declaring  that  a 
witness  cannot  be  impeached  by  evidence  of 
particular  wrongful  acts,  except  that  it  may 
be  shown  that  he  has  been  convicted  of  felony, 
applies  to  parties  as  well  as  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §f  1113,  1129-1132,  1140-1142, 1146- 
1148;   Dec  Dig.  {  337.*] 

4.  Witnesses  (J  330*)— Impeachment— Mode. 

Under  Civ.  Code  Prac.  |  697,  declaring  that 
a  witness  may  not  be  impeached  by  evidence  of 
particular  wrongful  acts,  except  that  it  may 
be  shown  that  he  has  been  convicted  of  a 
felony,  it  is  improper  to  interrogate  a  witness 
as  to  whether  he  is  under  indictment  for  fel- 
ony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  «{  1106-1108;   Dec  Dig.  |  330.*] 
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6.  CBnanAi.  Law  (|  1170%*)  —  Appbai,  — 
Habmt.mb  Srbob. 

In  a  prosecntion  for  false  swearing  in  fa- 
Tor  of  the  defendant  in  a  homicide  case,  it  was 
prejudicial  error  to  impeach  accused's  princi- 
pal witness,  who  also  gave  testimony  for  the 
defendant  in  the  homicide  case  similar  to  that 
of  accused,  by  interrogating  him  as  to  whether 
he  was  also  under  indictment  for  false  swear- 
ing in  that  case,  for,  in  a  prosecution  for 
false  swearing,  much  depends  npon  the  number 
and  credibility  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {{  3129^135;  Dec  Dig.  { 
1170%.»] 

Appeal  Irom  Circuit  Court,  Pulaski  County. 

O.  H.  Sullivan  was  convicted  of  false 
swearing,  and  he  appeals.  Reversed  and  re- 
manded. 

H.  C.  Kennedy,  of  Somerset,  for  appellant 
James  Garnett,  Atty.  Gen.,  O.  S.  Hogan,  Asst 
Atty.  Gen.,  and  M.  L.  Jarrls,  Commonwealth's 
Atty.,  of  Somerset,  for  the  Commonwealth. 

CLAY,  C  Appellant,  O.  H.  Sullivan,  was 
convicted  of  false  swearing,  and  appeals. 

[1]  The  alleged  false  testimony  was  given 
In  the  Pulaski  circuit  court  on  the  trial  of 
the  case  of  Commonwealth  v.  Hines  for  the 
murder  of  James  Thomas.  Whether  or  not 
Thomas  was  armed  was  one  of  the  important 
Issues  in  the  case.  On  that  trial  defendant, 
Sullivan,  was  asked  the  following  question: 
"T^en  did  you  see  a  pistol  fall?"  To  which 
be  responded,  "I  saw  it  bounce."  Again  he 
was  asked:  "Which  way  were  you  going?" 
He  replied,  "Standing  talking  to  Hub  Win- 
frey; I  was  facing  him."  The  indictment  is 
In  two  counts.  The  first  count  relates  to  the 
answer,  "I  saw  It  bounce;"  the  second  to  the 
answer,  "Standing  talking  to  Hub  Winfrey; 
I  was  facing  him."  The  only  complaint  of 
the  indictment  Is  based  on  the  contention 
that  the  alleged  false  testimony  stated  in 
each  count  was  not  sufficiently  connected 
with  the  matter  under  judicial  investigation 
to  support  an  Indictment  for  false  swear- 
ing. In  this  state  we  have  two  statutes ;  one 
providing  a  punishment  for  perjury,  the  oth- 
er for  false  swearing.  Under  an  Indictment 
for  perjury  the  testimony  must  be  material 
to  the  Issue.  Commonwealth  v.  Powell,  2 
Mete  10;  Commonwealth  v.  Maynard,  01  Ky. 
131,  15  S.  W.  52,  12  Ky.  Lew  Rep.  710.  The 
statute  on  false  swearing  Is  as  follows:  "If 
any  person,  in  any  matter  which  is  or  may 
be  judicially  pending,  or  which  Is  being  in- 
vestigated by  a  grand  jury,  or  on  any  subject 
in  which  he  can  legally  be  sworn,  or  on 
which  he  is  required  to  be  sworn,  when  sworn 
by  a  person  authorized  by  law  to  administer 
an  oath,  shall  willfully  and  knowingly  swear, 
depose  or  give  In  evidence  that  which  is 
false,  he  shal}  be  confined  In  the  penitentiary 
not  less  than  one.  nor  more  than  five  years." 
Kentucky  Statutes,  {  1174. 

In  construing  the  latter  section,  it  has  re- 
peatedly been  held  that  it  is  not  necessary 


that  the  false  testimony  be  material,  or  that 
It  should  relate  to  a  subject  on  which  the 
witness  can  be  legally  sworn ;  but  the  crime 
of  false  sweartng  is  made  out  If  the  false 
testimony  be  on  a  subject  on  which  the  wit- 
ness la  required  to  be  sworn.  Rlchey  v. 
Commonwealth,  81  Ky.  624;  Com.  v.  May- 
nard, 01  Ky.  131,  16  S.  W.  62,  12  Ky.  Law 
Rep.  710;  Com.  v.  Turner,  »8  Ky.  526,  33 
8.  W.  88,  17  Ky.  Law  Rep.  925.  In  the  lat- 
ter case  the  court,  after  quoting  the  statute, 
and  italicizing  the  words  "or  on  which  he  is 
required  to  be  sworn,"  said:  "The  language 
which  we  have  Italicized  seems  to  cover  the 
case  under  consideration.  The  penalty  at- 
taches to  false  swearing  on  any  subject  'on 
which  he  is  required  to  be  sworn,'  and  there 
Is  no  denial  that  the  witness  was,  in  this 
case,  required  by  the  court.  In  the  exercise  of 
its  judgment,  to  be  sworn.  Nor  does  this 
mean  simply  on  a  subject  on  which  he  is 
required  by  law,  or  legally  required,  to  be 
sworn.  The  sentence  immediately  preceding 
this  provides  expressly  for  those  cases  In 
which  he  can  legally  be  sworn,'  and  the  fact 
that  It  Is  Immediately  followed  by  this  other 
sentence.  In  the  disjunctive,  'or  on  which  he 
Is  required  to  be  sworn,'  shows  clearly,  as 
we  think,  a  purpose  on  the  part  of  the  law- 
makers to  provide  for  two  different  and  dis- 
tinct states  of  case.  One  of  these  relates 
to  subjects  only  'In  which  he  can  legally  be 
sworn';  while  the  other  relates  to  those  'on 
which  he  may  be  required  to  be  sworn.'  To 
give  any  effect  whatever  to  this  latter  clause. 
It  must  be  construed  to  cover  a  cla&s  of  cases 
not  embraced  by  the  former  clause,  and  this. 
In  our  opinion,  Is  the  true  construction." 

In  the  present  case  each  count  on  the  in- 
dictment shows  that  the  defendant  was  "re- 
quired to  bfe  sworn"  by  the  court  In  which 
he  was  testifying  as  a  witness,  and,  having 
recognized  the  authority  of  the  court  to  re- 
quire that  he  be  sworn,  and  having  been 
sworn  on  the  subject,  he  was  liable  to  the  pen- 
alty prescribed  by  the  statute  if  he  swore 
falsely.  It  follows  that  the  demurrer  to  the 
Indictment  was  properly  overruled. 

[2]  Another  contention  of  defendant  Is  that 
the  evidence  was  insufflclent  to  take  the  case 
to  the  Jury.  The  commonwealth  Introduced 
a  number  of  witnesses  who  were  present  at 
the  homicide,  and  who  were  in  a  position  to 
see  the  pistol,  If  It  bounced  on  the  ground. 
These  witnesses  swear  that  they  saw  no 
pistol  at  all.  It  also  appears  that  shortly 
after  the  homldde  some  three  or  four  wit- 
nesses made  a  search  of  the  deceased  and  of 
the  place  where  the  homicide  occurred,  and 
they  were  unable  to  find  a  pistol.  On  the 
question  of  defendant's  conversation  with 
Hub  Winfrey, -the  commonwealth  introduced 
witnesses  who  testified  that  Hub  Winfrey 
was  not  present  in  Somerset  on  the  day  of  the 
homicide.  On  the  other  hand,  the  defendant 
and  his  witnesses  testified  that  Hub  Winfrey 
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was  present,  and  to  the  fact  that  defendant 
was  engaged  In  conversation  with  htm.  Un- 
der these  circumstances  there  was  not  only 
sufficient  evidence  -on  each  count  to  take  the 
case  to  the  jury,  but  to  sustain  a  finding  of 
guilty. 

[3, 4]  At  the  conclusion  of  defendant's  evi- 
dence John  Dunn,  a  witness  for  defendant, 
was  recalled  by  the  commonwealth  and  asked 
if  he  did  not  stand  indicted  in  the  Polaskl 
circuit  court  on  the  charge  of  perjury  grow- 
ing out  of  his  testimony  in  the  case  of  Denton 
Hlnes  on  the  charge  of  killing  James  Thomas. 
Over  the  objection  of  the  defendant,  the  court 
permitted  the  witness  to  answer  In  the  affirm- 
ative. On  the  question  whether  or  not  the 
deceased,  Thomas,  had  a  pistol,  the  principal 
witnesses  for  the  defendant,  Sullivan,  were 
Denton  Hines,  the  original  defendant,  and 
John  Dunn.  John  Dunn  testified  that  be 
saw  a  pistol  nnder  the  buggy.  He  plrked  the 
pistol  up  and  gave  it  to  the  chief  of  police. 

Section  597  of  the  Civil  Code  Is  as  follows: 
"A  witness  may  be  impeached  by  the  party 
against  whom  be  is  produced,  by  contradic- 
tory evidence,  by  showing  that  he  has  made 
statements  dillerent  from  his  present  testimo- 
ny, or  by  evidence  that  his  general  reputation 
for  untruthfulness  or  Immorality  renders  him 
unworthy  of  belief;  but  not  by  evidence  of 
particular  wrongful  acts,  except  that  it  may 
be  shown  by  the  examination  of  a  witness,  or 
record  of  a  judgment,  that  be  has  been  con- 
victed of  felony." 

It  will  be  observed  that  the  Code  provides 
that  a  witness  may  not  be  impeached  by 
evidence  of  particular  wrongful  acts.  The 
only  exception  to  this  rule  is  that  It  may  be 
shown  by  the  examination  of  a  witness  or 
record  of  the  judgment  that  he  has  been  con- 
victed of  a  felony.  In  construing  this  sec- 
tion, it  has  been  repeatedly  held  that  It  is 
not  competent  to  Impeach  a  witness  by  evi- 
dence of,  or  to  Interrogate  him  concerning, 
particular  acts  or  crimes,  or  a  previous  In- 
dictment, but  It  Is  proper  to  ask  him  if  he 
has  been  convicted  of  a  felony ;  and  this  rule 
applies  to  parties  as  well  as  other  witnesses. 
Ashcraft  v.  Com.,  60  8.  W.  031,  22  Ky.  Law 
Rep.  1542;  Powers  v.  Com.,  110  Ky.  386,  61 
S.  W.  735,  22  Ky.  Law  Rep.  1807,  53  L.  R.  A. 
245;  Id.,  63  S.  W.  976,  23  Ky.  Law  Rep.  146; 
Howard  v.  Cora.,  110  Ky.  356,  61  S.  W.  756,  22 
Ky.  Law  Rep.  1845;  Com.  v.  Welch,  111 
Ky.  530,  63  S.  W.  984,  23  Ky.  Law  Rep.  151 ; 
Id.,  60  S.  W.  185,  1118;  Id.,  110  Ky.  105, 
60  S.  W.  948,  64  8.  W.  262,  23  Ky.  Law  Rep. 
151 ;  Parker  v.  Com.,  51  S.  W.  573,  21  Ky. 
Law  Rep.  406;  Wilson  v.  Com.,  64  8.  W.  457, 
23  Ky.  Law  Rep.  1044;  Mitchell  v.  Com.,  64 
8.  W.  751,  23  Ky.  Law  Rep.  1084 ;  Penning- 
ton V.  Com.,  51  8.  W.  818,  21  Ky.  Law  Rep. 
642;  Leslie  v.  Com.,  42  S.  W.  1095,  19  Ky. 
Law  Rep.  1201 ;  Baker  t.  Com.,  106  Ky.  212, 


50  S.  W.  64.  20  Ky.  Law  Tiep.  1778;  Brlt- 
ton  V.  Com.,  123  Ky.  411,  96  B.  W.  656,  29 
Ky.  Law  Rep.  867. 

In  the  case  of  Levrls  T.  Com.,  42  S.  W.  1127, 
19  Ky.  Law  Rep.  1139.  It  was  held  preju- 
dicial error  to  allow  the  commonwealth  to  in- 
troduce evidence  to  the  efTect  that  there  was 
an  indictment  against  a  witness  for  the  de- 
fendant, charging  her  with  being  an  acces- 
sory to  the  murder  alleged  to  have  been  com- 
mitted by  the  defendant,  for  the  purpose  of 
Impeaching  her  testimony.  And  in  the  case 
of  Johnson  v.  Com.,  61  S.  W.  1006,  22  Ky. 
Law  Rep.  1885,  It  was  held  prejudicial  error 
to  permit  the  commonwealth  to  show  that  the 
principal  witness  for  the  accused  had  been 
indicted  for  perjury  on  account  of  his  testi- 
mony on  a  former  trial  of  the  case,.  In  dis- 
cussing the  question,  the  court  said:  "This 
was  the  most  important  witness  for  the  de- 
fendant In  the  case — ^In  fact,  substantially 
his  only  witness  present  at  tiie  trial  as  to 
what  occurred  on  the  hill.  It  was  peculiarly 
prejudidal  for  the  commonwealth  to  attempt 
to  destroy  the  credit  of  this  witness  by  show- 
ing that  he  had  been  indicted  by  the  grand 
jury  for  his  testimony  given  on  the  former 
trial  of  the  case.  In  Baker  v.  Commonwealth 
[106  Ky.  212,  50  S.  W.  64]  20  Ky.  Law  Rep. 
1778,  Parker  v.  Com.  [61  S.  W.  678]  21 
Ky.  "Law  Rep.  406,  Pennington  v.  Com- 
monwealth [51  S.  W.  818]  21  Ky.  Law  Rep. 
542,  and  Ashcraft  y.  Commonwealth  [60  S. 
W.  931]  22  Ky.  Law  Rep.  1542,  it  was  held 
that  such  evidence  was  inadmissible.  These 
rulings  are  in  accord  with  the  current  of  au- 
thority, and  seem  to  us  to  rest  on  sound 
reasoning,  for,  if  such  a  course  of  cross-ex- 
amination were  allowed,  the  credit  of  the 
witness  might  be  ruined  by  a  charge,  which 
he  had  had  no  opportunity  to  meet,  made 
against  him  by  those  who  had  an  interest  in 
destroying  his  testimony." 

[6]  In  a  case  of  false  swearing  much  de- 
pends on  the  number  and  credibility  of  the 
witnesses.  Here  the  witness  Dunn  was  the 
principal  witness  for  the  defendant  If  he 
picked  up  the  pistol  that  had  fallen  on  the 
ground,  it  would  go  far  towards  establishing 
the  fact  that  defendant  saw  the  pistol 
bounce.  In  view  of  the  character  and  im- 
portance of  the  testimony  given  by  Dunn,  we 
conclude  that  it  was  prejudicial  error  to  de- 
stroy his  credit  as  a  witness  by  requiring  him 
to  answer  that  he  had  been  indicted  for  per^ 
jury  on  account  of  his  testimony  given  on  the 
same  trial  at  which  it  is  alleged  that  defend- 
ant also  swore  falsely. 

Other  errors  are  relied  on;  but,  as  they 
will  probably  not  occur  on  another  trial,  we 
deem  it  unnecessary  to  consider  them. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 
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J.  H.  FIELDS  ft  SON  t.  B.  Q.  HOLLAND 
&  SON. 

(Court  of  Appeals  of  Kentucky.     April  24, 
1914.) 

1.  CaBBISBS  (I  6*)  —  COKSIITUTIOIIAL  PbOTI- 
BIORB— APPUCABILTIY. 

Competing  transfer  companies,  whether  in- 
corixirated  or  partnerships,  engaged  in  the  busi- 
ness of  carrying  passengers  and  freight  in  a 
citjr  and  vicinity  are  carriers  within  Const  | 
201,  prohibiting  a  carrier  to  acquire  any  par- 
allel or  competing  line,  and  their  vehicles  are 
competing  lines  within  the  proviaion. 

[Ed.  Note^— For  other  cases,  see  Carrien, 
Cent.  Dig.  U  3,  4,  7;  Dec.  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  p.  978.] 

2.  Cabbiebb  (1 17*)— Combinations— INVAUS- 
ITT— Public  Policy. 

A  contract  whereby  one  competing  trans- 
fer company  engaged  in  carrying  passengers  and 
freight  in  a  city  and  vicinity  shall  become  excla- 
sively  a  carrier  of  passengers,  and  whereby  the 
other  competing  company  shall  become  exclusive? 
ly  a  carrier  of  freight,  is  contrary  to  public  pol- 
icy because  prohibited  by  ConsL  {  201,  prohib- 
iting a  carrier  from  acquiring  any  parallel  or 
competing  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  31,  32 ;  Dec.  Dig.  {  17,»] 

3.  CONTBAOTS  (|138»)— INVAUDITY— EBTTOBCB- 
MENT. 

Where  a  contract  is  against  public  policy, 
and  the  parties  thereto  are  in  i^ari  delicto,  the 
courts  will  not  grant  relief  to  either. 

[Ed.  Note.— F6r  other  cases,  see  Contracta, 
Cent.  Dig.  H  681-700;  Dec  Dig.  |  138.»] 

Appeal  from  Circuit  Court,  Calloway 
County. 

Action  by  J.  H.  Fields  &  Son,  a  partner- 
ship, against  H.  G.  Holland  &  Son.  From  a 
Judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

A.  D.  Thomiwon  and  J.  P.  Holt,  both  of 
Murray,  for  appellant  Ralney  T.  Wells,  Cole- 
man &  Wells,  and  Holland  &  Ryan,  all  of 
Murray,  for  appellee. 


SETTLE,  J.  This  action  was  brought  In 
the  court  below  by  the  appellants,  J.  H. 
Fields  &  Son,  a  partnership  at  the  time  of 
making  the  contract  hereinafter  mentioned 
composed  of  J.  H.  Fields  and  Lee  Fields,  but 
later  succeeded  by  Lee  Fields  and  Noah 
Moody  under  the  same  style,  against  the 
appellees,  E.  G.  Holland  &  Son,  a  partnership 
composed  of  E.  G.  Holland  and  Oscar  Hol- 
land, to  compel  the  specific  performance  of  a 
written  contract  the  latter  made  with  appel- 
lants in  1909,  and  restrain  them  by  Injunction 
from  operating  a  competing  omnibus  Une  In 
further  violation  of  same.  The  contract, 
omitting  the  signatures,  is  as  follows:  "This 
contract  or  agreement  this  day  made  and  en- 
tered into  by  and  between  E.  G.  Holland  & 
Son,  a  firm  composed  of  E.  G.  Holland  and 
Oscar  Holland,  doing  a  general  transfer 
business  In  the  dty  of  Murray,  Ky.,  par- 


ty of  tbe  first  part,  and  3.  H.  Fields  ft 
Son,  a  firm  composed  of  J.  H.  Fields  and 
L  V.  Fields,  of  the  city  of  Murray,  of  the 
second  part,  witnesseth  that,  for  and  in  con- 
sideration of  11,500.00  cash  in  hand  paid, 
the  receipt  of  which  Is  hereby  acknowledged 
by  J.  H.  Fields  ft  Son  to  E.  G.  HoUand  ft 
Son,  and  the  further  consideration  that  the 
said  Fields  &  Son,  nor  either  of  them,  shall 
not  at  any  time  within  tbe  corporate  limits  of 
tbe  dty  of  Murray,  or  within  the  Immediate 
Tldnity  surrounding  tbe  corporate  limits  of 
the  city  of  Murray,  go  into  in  opposition  to 
tbe  said  Holland  &  Son,  nor  either  of  them, 
operating  the  business  of  the  transferring  of 
freight  within  said  territory,  they  have  this 
day  and  do  by  this  contract  sell  and  deliver 
unto  tbe  said  J.  H.  Fields  &  Son  the  follow- 
ing described  property,  to  wit:  Two  two- 
horse  busses,  being  tbe  busses  owned  and 
operated  by  us  in  said  city,  and  one  two- 
horse  transfer  wagon — and  do  hereby  further 
agree,  which  Is  a  part  of  tbe  consideration  of 
this  contract,  that  we  will  not,  or  either  of 
us,  at  any  time  re-^nter  or  go  Into  the  busi- 
ness of  transferring  passengers  and  their  per- 
sonal baggage,  such  as  trunks,  etc.,  as  against 
tbe  said  Fields  &  Son,  or  either  of  them,  with- 
in tbe  corporate  limits  of  said  city,  or  within 
the  vicinity  surrounding  the  said  corporate 
limits ;  and  they  further  and  hereby  agree  that 
they  win  not  go,  at  any  time  within  the  cor- 
porate limits  of  said  city,  or  the  vicinity  sur- 
rounding the  said  dty,  into  tbe  livery  stable 
business  in  opposition  to  said  Fields  &  Son, 
ot  either  of  them,  and  we  further  assign  and 
do  hereby  transfer  as  a  part  of  the  consider- 
ation of  this  trade  our  contract  with  tbe 
United  States  government  or  post  office  de- 
partment for  the  carrying  of  the  U.  8.  malls 
from  tbe  depot  in  Murray  to  the  post  office  In 
Murray  and  return,  and  assign  to  tbe  said 
Fields  &  Son,  not  only  tbe  said  contract,  but 
tbe  remuneration  thereunder,  and  agree  that 
tbe  said  Fields  &  Son  may  carry  tbe  said  mail 
In  our  name,  and  authorize  and  direct  tbe 
checks  amounting  to  $15.00  per  month  to  be 
turned  over  to  and  paid  to  them  from  this 
date,  and  further  agree  that.  Should  tbe  said 
contract  for  carrying  the  mall  be  relet,  not  to 
bid  against  them,  or  dtber  of  them,  should 
they  desire  to  bid.  It  is  further  agreed  by 
and  between  tbe  parties  hereto  that  each 
shall  give  to  the  other  in  their  respective 
business  herein  agreed  to  tbdr  good  will,  and 
the  same  is  here  signed." 

It  appears  from  the  provisions  of  tbe  con- 
tract and  allegations  of  the  petition  as 
amended  that,  at  the  time  of  and  prior  to 
tbe  making  of  the  contract,  appellants  and 
appellees  were  both  engaged  In  the  town  of 
Murray  and  vidnlty  in  tbe  business  of  haul- 
ing, transferring,  and  delivering  passengers 
andf  freight  from  place  to  place  in  and  about 
tbe  dty  and  vldnity,  and  to  and  from  the 
railroad  station,  each  firm  owning  and  oper- 
ating In  tbe  business  basses,   wagons,  and 
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Other  vehicles  necessary  to  Its  successful  pros- 
ecution ;  that  by  the  terms  of  the  contract  ap- 
pellants sold  and  surrendered  to  appellees  so 
much  and  all  of  the  business  In  which  they 
had  been  mutually  engaged  as  appertained 
to  the  hauling,  transferring,  and  delivering, 
within  the  city  of  Murray  and  vicinity,  and 
to  and  from  the  railroad  station,  of  freight 
of  whatsoever  kind,  including  appellants'  good 
will,  appellants  obligating  themselves  not  to 
again  engage  in  that  character  of  business  in 
Murray  or  vicinity,  in  consideration  of  which 
undertaking  on  tiie  part  of  appellants,  and 
the  payment  by  them  to  appellees  of  ?1,500, 
cash  in  hand,  the  latter  sold  and  delivered  to 
appellants  two  two-horse  busses,  one  two- 
horse  transfer  wagon,  and  in  addition  sold 
and  surrendered  to  them  so  much  and  all  of 
the  business  that  they  (appellees)  had  been 
and  were  then  conducting  as  appertained  to 
the  hauling  and  transferring  of  passengers 
and  their  baggage  In  Murray  and  vicinity, 
and  to  and  from  the  railroad  station,  includ- 
ing their  good  will,  and  obligated  themselves 
not  to  again  operate  busses  or  engage  in  the 
business  of  hauling  or  transferring  passen- 
gers or  their  baggage  In  the  same  territory; 
that  In  addition,  and  as  a  further  considera- 
tion for  the  undertaking  on  the  part  of  appel- 
lants mentioned  and  the  $1,500  paid  by  the 
latter,  appellees  sold,  assigned,  and  transfer- 
red to  them  a  contract  with  the  United  States 
government  for  carrying  the  malls  between 
the  post  office  In  Murray  and  the  railroad  sta- 
tion, which  paid  $15  per  month,  and  had  a 
year  to  run  from  the  date  of  the  contract 

It  was  further  alleged  in  the  petition  that 
the  provisions  of  the  contract  in  question 
were  in  good  faith  complied  with  and  carried 
out  by  appellants,  but  that  appellees,  after 
a  few  months'  apparent  compliance  with  the 
terms  thereof,  wrongfully  violated  the  con- 
tract by  again  engaging  in  the  business  of 
hauling  and  transferring  passengers  and 
their  baggage,  and  depriving  appellants  of 
the  privilege  of  carrying  the  United  States 
malls  between  the  post  office  and  railroad  sta- 
tion at  Murray,  and  again  carrying  It  them- 
selves, by  all  of  which  violations  of  the  con- 
tract appellants  were  damaged  In  the  sum 
of  $1,500.  By  the  prayer  of  the  petition  ap- 
pellants asked  a  specific  performance  of  the 
contract  and  an  injunction  restraining  appel- 
lees from  further  violating  it,  but.  If  the 
court  should  be  of  opinion  that  they  were  not 
entitled  to  this  relief,  that  they  be  granted  a 
rescission  of  the  contract  and  recovery  of  the 
$1,500  which  they  bad  paid  an)ellees,  with 
interest,  less  the  value  of  the  busses  and  wag- 
on purchased  of  them,  and  if,  In  the  opinion 
of  the  court,  they  were  not  entitled  either  to 
the  spedflc  performance  or  rescission  of  the 
contract,  that  they  be  adjudged  entitled  to 
recover  $1,500  by  way  of  damages  for  Its  vio- 
lation by  appellees. 

The  appellees,  E.  G.  Holland  &  Son  and  E. 
G.   Holland   Individually,  filed   a  Joint  and 


separate  answer  to  the  petition,  containing 
a  traverse  of  its  averments,  and  alleging 
that  the  contract  in  question  was  first  vio- 
lated by  appellants,  who,  contrary  to  Its  pro- 
visions, resumed  the  business  of  hauling  and 
transferring  freight  In  the  city  of  Murray 
and  vicinity,  and  to  and  from  the  railroad 
station.  In  which  business  they  were  still  en- 
gaged at  the  time  of  the  institution  of  tiielr 
action.  The  answer  admitted  appellees'  re- 
sumption of  the  carrying  of  the  mails  be- 
tween the  Murray  post  office  and  railroad  sta- 
tion, but  alleged  that  they  were  compelled  to 
do  so  because  of  appellants'  failure  to  carry 
them  as  they  had  obligated  themselves  by 
the  contract  to  do,  and  because  of  the  liabil- 
ity such  failure  Imposed  upon  appellees  on 
the  bond  they  had  executed  to  the  United 
States,  upon  which  they  and  their  sureties 
remained  bound,  notwithstanding  their  as- 
signment of  the  mail  contract  to  appellants. 
It  was  further  alleged  in  the  answer  that,  at 
the  time  the  contract  between  appellants 
and  appellees  was  entered  into,  there  were 
two  passenger  bus  lines  and  two  freight 
transfer  lines  being  operated  In  Murray  and 
vicinity,  one  of  these  bos  and  freight  transfer 
lines  being  operated  by  appellants,  and  the 
other  by  appellees,  and  both  being  common 
carriers ;  that,  by  reason  of  the  operation  of 
these  two  passenger  bus  and  freight  transfer 
lines,  competition  In  iMissenger  and  freight 
rates,  beneficial  to  the  public,  was  maintain- 
ed, but  that,  by  the  contract  made  between 
appellants  and  appellees,  and  following  its 
execution,  there  was  In  Murray  and  vicinity 
but  one  passenger  bus  line  and  one  freight 
transfer  Une,  the  one  operated  by  appellants, 
and  the  other  by  appellees ;  and  that  the  ob- 
ject and  effect  of  the  contract  was  to  destroy 
competition,  and  create  a  monopoly  in  the 
passenger  transfer  business  for  the  benefit 
of  appellants  and  a  like  monopoly  in  the 
freight  transfer  business  for  the  benefit  of  aih 
pellees.  In  violation  of  the  public  policy  of 
the  state,  and  contrary  to  the  provisions  of 
section  201  of  its  Constitution. 

The  affirmative  matter  of  the  answer  was 
controverted  by  reply,  and,  following  the  tak- 
ing of  proof  and  submission  of  the  case,  the 
circuit  court,  by  the  Judgment  rendered,  re- 
fused appellants  any  and  all  relief,  and  dls- 
missed  the  petition.  Of  that  Judgment,  ap- 
pellants strongly  complain,  hence  tfala  appeaL 

[1,  2]  It  is  manifest  from  the  pleadings  and 
evidence  In  this  case  that,  at  the  time  of  mak* 
Ing  the  contract  under  consideration,  api>el- 
lants  and  appellees  were  common  carriers 
because  engaged  In  the  business  of  carrying 
both  passengers  and  freight  for  hire  at  the 
same  place;  the  business  being  one  which 
afCected,  not  a  few  Individuals  or  a  single 
community,  but  the  entire  public.  Persona 
residing  in  the  state  or  out  of  It,  who  visited 
Murray  on  business  or  pleasure,  or  who  ship- 
ped merchandise  to  Murray,  or  who  repeived 
merchandise  therefrom,  were,  as  much  as  the 
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citizens  of  Murray  and  vicinity,  dependent 
upon  these  carriers,  and  In  a  situation  to  be 
benefited  or  oppressed  by  tliem.  It  may  well 
be  said,  therefore,  that  the  business  In  which 
both  appellants  and  appellees  were  engaged 
was  distinctively  a  public  business. 

It  Is  equally  manifest  that  they  were  com- 
petitors in  this  public  business,  and  that  the 
effect  of  the  competition  between  them  was 
to  restrain  each  carrier  from  making  or 
maintaining  exorbitant  charges  for  carrying 
passengers  or  freight,  and  to  compel  them  to 
be  reasonable  and  just  in  such  charges.  By 
the  contract  in  question  the  business  in  which 
the  two  competitors  had  theretofore  engaged 
was  divided ;  appellants,  by  the  compulsory 
provisions  of  the  contract,  became  exclusively 
a  carrier  of  passengers  and  their  baggage; 
appellees,  by  like  compulsion,  became  exclu- 
sively a  carrier  of  freight;  and  by  this 
means,  Instead  of  two  carriers  of  both  passen- 
gers and  freight,  there  was  left  In  Murray 
but  a  single  local  carrier  of  passengers  and 
a  single  local  carrier  of  freight.  So  the  inev- 
itable and  immediate  eflTect  of  the  contract 
was,  as  intended  by  the  parties,  to  destroy 
the  competition  previously  existing  between 
them,  and  establish  a  monopoly  for  each  car- 
rier in  a  single  line  of  business.  It  Is  ai>- 
paient  from  the  record  ttiat  the  increase  In 
charges  for  the  carrying  of  both  passengers 
and  freight  In  Murray  and  vicinity,  resulting 
from  the  contract,  became  at  once  burden- 
some and  Injurious  to  the  publla 

In  view  of  this  situation,  the  viciousness 
of  the  contract  between  appellants  and  appel- 
lees is  clearly  established.  The  great  disfa- 
Tor  In  which  such  contracts  are  held  both 
by  the  law  and  the  courts  is  demonstrated  by 
section  201,  Constitution,  and  the  numerous 
decisions  declaring  them  void.  The  section  of 
the  Constitution,  supra,  provides:  "No  rail- 
road, telegraph,  telephone,  bridge  or  common 
carrier  company  shall  consolidate  its  capital 
stock,  franchises  or  property,  or  pool  its 
earnings,  in  whole  or  in  part,  with  any  other 
railroad,  telegraph,  telephone,  bridge  or  com- 
tnon  carrier  company,  owning  a  parallel  or 
competing  line  or  structure,  or  acquire  ty 
purchase,  lease  or  otherieise,  any  parallel  or 
competing  line  or  structure,  or  operate  the 
same;  nor  shall  any  railroad  company  or 
other  common  carrier  combine  or  make  any 
contract  with  the  owners  of  any  vessel  that 
leaves  or  makes  port  In  this  state,  or  with 
any  common  carrier,  by  which  combination 
or  contract  the  earnings  of  one  doing  the 
carrying  are  to  be  shared  by  the  other  not 
doing  the  carrying." 

It  win  be  observed  tliat  the  inhibition  In 
this  section  includes  any  and  every  cliaracter 
of  common  carrier  company,  and  prevents  it 
from  acquiring  or  operating,  by  purchase, 
lease,  or  otherwise,  any  parallel  line  or  com- 
peting business.  It  therefore  applies  to  ap- 
pellants and  appellees  and  the  contract  made 
by  them.    Where  there  are,  In  the  same  dty 


or  town,  two  competing  transfer  companies, 
whether  Incorporated  or  copartnerships,  en- 
gaged In  the  business  of  operating  business 
or  other  vehicles  In  hauling  passengers  and 
freight,  they  are  as  much  common  carriers 
as  a  railroad  company,  and  the  busses  and 
other  vehicles  operated  by  them  are  compet- 
ing lines  in  the  meaning  of  the  section  of  the 
Constitution,  supra. 

As  previously  stated,  there  are  numerous 
decisions,  many  of  them  from  this  court, 
condemning  such  contracts.  Thus,  in  Xi.  & 
N.  R.  K.  Co.  V.  Commonwealth,  97  Ky.  675, 
31  S.  W.  476,  and  in  Commonwealth  v.  L.  & 
N.  R.  R.  Co.  and  F.  &  C.  R.  Co.,  144  Ey.  324, 
138  S.  W.  291,  Ann.  .Cas.  1913A,  633,  we 
held  that  a  court  of  equity  has  jurisdiction 
in  an  action  by  the  state  to  enjoin  a  railroad 
company  from  doing  acts  Illegal  and  inju- 
rious to  the  public;  and  in  each  case  the 
Louisville  &  Nashville  Railroad  Company  was 
prevented  by  injunction  from  consummating 
the  purchase  of  a  parallel  or  competing  line 
in  violation  of  section  201  of  the  state  Con- 
stitution. L.  &  N.  R.  R.  Co.  V.  Common- 
wealth, 161  U.  S.  677,  16  Sup.  Ct  714,  40  L. 
Ed.  S49.  Again,  in  Calor  OU  &  Gas  Co.  v. 
Franzell,  128  Ky.  715, 109  S.  W.  328,  36  L.  R. 
A.  (K.  S.)  456,  we  held  that- a  lease  granting 
to  a  gas  company  the  exclusive  right  to  con- 
struct pipe  lines  across  the  lessor's  land  was 
void  as  against  public  policy,  in  so  far  as  it 
excluded  others  from  crossing  the  tract. 

Such  contracts  between  persons  and  com- 
panies other  than  common  carriers  have  also 
been  condemned  by  this  court  One  of  the 
latter  cases  is  that  of  Clemmons  v.  Meadows, 
123  Ky.  178,  94  S.  W.  13,  29  Ky.  Law  Rep. 
619,  6  L.  R.  A.  (N.  S)  847,  124  Am.  St  Rep. 
339,  in  which  it  was  held  that  a  contract  be- 
tween competing  proprietors  of  hotels  In  a 
town,  whereby  one  of  them  agreed  to  keep 
his  hotel  closed  for  three  years,  reserving  the 
right  to  rent  the  same  for  offices  and  for 
roomers,  and  whereby  the  other  agreed  to  pay 
a  specified  sum  monthly  to  the  former  dur- 
ing the  three  years,  was  in  restraint  of  trade 
and  Illegal,  since  a .  hotel  Is  a  quasi  public 
institution,  and  an  agreement  by  a  proprie- 
tor not  to  perform  a  duty  imposed  on  him 
by  law  is  in  contravention  of  public  policy. 
Anderson  v.  JeU,  89  Ky.  875,  12  S.  W.  670, 
6  L.  R  A.  390. 

Another  such  case  is  that  of  Arctic  Ice  Co. 
T.  Franklin  Elec.  Ice  Co.,  146  Ky.  32,  139  S. 
W.  1080,  in  which  it  was  held  that  an  agree- 
ment of  an  ice  plant  to  sell  to  another  Ice 
plant  its  entire  output,  and  not  to  sell  other- 
wise, was  in  effect  to  remove  competition, 
which  made  the  contract  one  in  restraint  of 
trade,  and  violative  of  section  3915,  Ky. 
Stats.  This  was  necessarily  so,  because  the 
Intent  and  effect  of  the  contract  was  to  create 
a  monopoly.  The  one  party  neither  sold  nor 
leased  its  plant;  but.  In  consideration  that 
it  was  given  control  of  the  Ice  business  in 
the  locality  and  the  entire  output  of  its  rival 
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in  btislness,  It  agreed  not  to  operate  its  plant 
in  tbe  territory  affected.  Merdiants'  Ice  & 
Cold  Storage  Co.  v.  Rohrman,  138  Ky.  530, 
128  S.  W.  599,  30  Lu  H.  A.  (N.  S.)  973,  137  Am. 
St  Rep.  390. 

The  same  question  was  also  raised  In  Tus- 
caloosa Ice  Mfg.  Co.  V.  Williams,  127  Ala. 
110,  28  South.  669,  50  L.  R.  A.  175,  85  Am.  St 
Rep.  125.  In  that  case  one  of  two  ice  com- 
panies which  were  owned  and  being  operated 
in  Tuscaloosa  agreed,  for  a  stipulated  sum, 
to  be  paid  by  the  other,  not  to  run  Its  plant 
for  five  years  at  Tuscaloosa.  Upon  the  other 
company's  making  default  in  the  payment 
agreed  on,  suit  was  brought  to  enforce  its 
collection.  The  defendant  pleaded  that  the 
contract  was  void  as  being  in  restraint  of 
trade  and  against  public  poUcy.  On  the 
other  hand,  the  plaintiff  contended  ttiat  the 
contract  was  not  void  because  It  was  limited 
both  as  to  time  and  territory.  The  court, 
however,  held  the  contract  void,  and  in  so 
holding  in  the  opinion  said:  "Its  purpose  and 
effect  are,  not  to  protect  the  covenantee  in 
the,  legitimate  use  of  something  he  has  ac- 
quired from  the  covenantor,  but  to  secure  to 
lilm  the  legitimate  use,  or  the  use  in  an  il- 
legitimate way,  of  that  which  he  already  lias, 
in  respect  of  which  there  Is  no  reason  or  oc- 
casion for  the  covenantor  to  assume  any  ot>- 
ligation  of  protection.  Such  an  undertaking 
in  restraint  of  trade,  however  limited  as  to 
time  and  place,  would  seem,  upon  all  general 
principles,  though  we  know  of  no  case  ex- 
pressly and  directly  so  deciding,  to  be  nec- 
essarily unreasonable  and  vicious  on  the  con- 
sideration alone  that  It  is  not  entered  into 
nor  has  it  the  effect  of  protecting  some  busi- 
ness, practice,  trade,  or  Interest  which  the 
covenantor  has  sold  to  the  covenantee,  ^e 
undertaking  involved  in  this  case  Is  precisely 
of  that  class,  and  must  fall  upon  the  principle 
we  have  been  discussing." 

There  Is  another  line  of  cases  which  hold 
that  a  contract  in  partial  restraint  of  trade 
will  be  upheld  when  it  is  an  incident  to  and 
is  in  support  of  another  contract  or  sale  in 
which  the  covenantor  has  an  interest  which 
is  in  need  of  protection,  but  that  contracts 


of  this  kind  will  l>e  enforced  only  when  the 
restraint  is  no  more  extensive  than  is  rea- 
sonably required  to  protect  the  interest  of 
the  party  in  whose  favor  it  is  given,  and  Is 
not  so  large  as  to  interfere  with  the  interests 
of  the  public.  Among  the  cases  included  in 
the  class  last  mentioned  Is  that  of  Barrone 
et  aL  v.  Moseley  Bros.,  144  Ky.  698,  139  S.  W. 
869,  and  Linneman  &  Moore  v.  Allison  & 
Yates,  142  Ky.  309,  134  S.  W.  134.  The  in- 
stant case,  however,  is  not  controlled  by  the 
principle  announced  in  the  two  cases  last 
mentioned,  but  by  that  declared  in  Clemmons 
V.  Meadows,  Anderson  v.  Jett  Merchants' 
Ice  &  Cold  Storage  Co.  t.  Rohrman,  Arctic 
Ice  Co.  V.  Franklin  Elec.  Ice  Co.,  Tuscaloosa 
Ice  Mfg.  Co.  V.  WilUams,  L.  &  N.  R.  Co.  v. 
Com.,  and  Com.  t.  L.  &  N.  R.  Co.  and  F.  & 
C.  R.  Co.,  supra,  for  the  contract  is  not  one 
made  for  the  protection  of  a  private  right 
which  l£  created  with  an  incidental,  partial, 
and  reasonable  restraint  of  trade,  but  is  one 
made  between  common  carriers  with  the  di- 
rect purpose  to  restrain  trade,  and  create  a 
monopoly  detrimental  to  the  public  good  In 
favor  of  each  of  the  contracting  parties 
which,  if  enforced,  it  would  necessarily  do. 
It  therefore  follows  that  In  adjudging  it 
void,   the  circuit  court  did  not  err. 

[J]  If  correct  in  this  view,  it  further  fol- 
lows that  the  circuit  court  did  not  err  in  re- 
fusing to  rescind  the  contract  or  to  award 
appellants  damages  for  its  breach  by  appel- 
lees, for  it  Is  a  well-recognized  rule  that  the 
courts  will  not  grant  relief  to  the  parties  to 
an  Illegal  contract  or  allow  a  recovery  of 
damages  by  either  against  the  other  for  its 
breach.  The  contract  l>eing  against  public 
policy,  and  the  parties  in  pari  delicto,  no 
right  of  action  can  be  predicated  thereon  by 
either  of  them.  They  will  he  left  by  the 
court  where  their  own  conduct  placed  them. 
RatcUffe  v.  Smith,  76  Ky .  172 ;  C.  &  O.  Ry.  Co. 
V.  Maysvllle  Brick  Co.,  132  Ky.  643,  116  S.  W. 
1183;  Hancock  v.  Railroad  Co.,  145  U.  S. 
416,  12  Sup.  Ct  969,  36  L.  Ed.  755;  Harrl- 
man,  etc.,  v.  Northern  Sec.  Co.,  197  U.  8. 
244,  25  Sup.  Ct  493,  49  L.  Ed.  739. 

Judgment  affirmed. 
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STATE  ex  rO.  PUBLIC  SERVIOE  COMl<nS- 

SION  T.  ROACH,  Secreury 

of  State. 

(Supreme  Court  of  Missouri.     Feb.  10,  1914. 
Rehearing  Denied   April  2,  1914.) 

1.  States  (§  55*)— Public  Sebvicb  Comuis- 
sioN— Right  to  State  Laws. 

Rev.  St.  1909,  {  8096,  requires  the  secretary 
of  state  to  distribute  copies  of  the  Revised  Stat- 
utes printed  "to  the  head  of  each  state  depart- 
ment, bureau,  or  institution,  judges  of  the  Su- 
preme Court  and  Courts  of  Appeai,  the  judges 
of  the  circuit  and  state  criminal  courts,  the 
members  of  the  General  Assembly,  *  *  *  he 
shall  deliver  each  one  a  copy,"  and  section  8069 
requires  him  to  deliver  printed  copies  of  the 
laws  of  the  General  Assembly  "to  the  head  of 
each  state  department,  bureau  and  institution, 
including  each  judge  of  the  Supreme  Court,  one 
copy."  Laws  1913,  pp.  557-651,  creating  the 
Public  Service  Commission,  gives  to  it  numerous 
powers,  including  those  formerly  possessed  by 
the  Board  of  Railroad  and  Warehouse  Commis- 
sioners, and  confers  many  of  the  powers  upon 
each  of  the  five  members  of  the  Commission  act- 
ing separately,  provided  they  report  the  same 
to  the  Commission  for  final  action.  Held,  that 
each  member  of  the  Public  Service  Commission 
was  entitled  to  one  copy  of  the  Revised  Statutes 
and  Session  Laws,  entitling  the  board,  as  a 
whole,  to  five  copies  thereof. 

TEd.  Note.— For  other  cases,  see  States,  Cent 
I>ig.  IS  43,  60;    Dec.  Dig.  IS  66.*] 

2.  States  «  67*)— State  Boabds  —  Public 
Sebvice  Commission — Sessions. 

Each  and  all  of  the  members  of  the  Pub- 
lic Service  Commission  may  hold  separate  ses- 
sions in  several  parts  of  the  state  at  the  same 
time. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  69;  Dec.  Dig.  167.*] 

S.  States  (S  66*)— State  Boabd  —  Public 
Service  ComnssioN— Right  to    Station- 

KBT. 

Laws  1913,  creating  the  Public  Service 
Commission,  page  563,  (  11,  provides  that  all 
stationery  needed  for  the  use  of  the  Commis- 
sion shall  be  paid  for  in  the  same  manner  as 
other  expenses,  and  section  15  provides  tiiat  all 
expenses  of  the  Commission  shall  be  paid  for 
from  the  fund  provided  for  by  the  act  and  sec- 
tion 41,  at  page  18,  appropriates  $150,000  to 
pay  the  contingent  expenses  of  the  Commission, 
including  printing  and  office  supplies.  Held, 
that  the  Commission  was  required  to  pay  for  its 
stationery  out  of  its  own  funds,  and  the  secre- 
tary of  state  could  not  be  required  to  pay  there- 
for, or  to  furnish  the  Commission  with  station- 
ery, notwithstanding  that  the  act  provided  that, 
whenever  the  words  "railroad  and  warehouse 
commissioners"  appeared  in  the  state  laws,  the 
words  "public  service  commission"  should  be 
substituted  therefor,  since,  after  the  former  com- 
mission was  abolished,  it  was  not  necessary  for 
the  Legislature  to  make  an  appropriation  to 
pay  for  its  stationery,  so  that  the  Public  Service 
Commission  would  not  be  substituted  to  any 
rights  of  such  commission'  in  that  respect 

{Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  II  43,  60;  Dec.  Dig.  |  65.*] 

In  Banc.  '  Mandamus  by  the  State,  on  re- 
lation of  the  Public  Service  Commission, 
against  Cornelius  Roach,  Secretary  of  State. 
Writ  granted  as  to  part  of  the  relief  prayed, 
and  denied  as  to  the  remainder. 


This  is  an  original  proceeding  instituted 
In  this  court  by  the  relator  against  the  re- 
spondent, asking  for  a  writ  of  mandamus 
requiring  the  latter  to  furnish  to  the  former 
five  copies  of  the  Revised  Statutes  of  Mis- 
souri, of  1909,  and  five  copies  ea<A  of  the 
Session  Acts  of  the  state  for  the  years  1911 
and  1913,  as  well  as  certain  station^y  men- 
tioned, for  the  use  of  the  relator  and  the  five 
members  thereof  in  its  and  their  official  capa- 
city. Upon  filing  the  petition  for  the  writ, 
respondent  waived  the  issuance  of  the  al- 
ternative writ,  entered  his  appearanoe,  and 
stipulated  with  respondent,  to  the  effect  that 
the  petition  might  be  considered  and  treated 
as  the  alternative  writ  Prior  to  the  return 
day  the  respondent  filed  a  demurrer  to  the 
petition. 

From  this  brief  statement  of  the  case  it 
will  be  seefi  that  this  Is  a  friendly  suit  grow- 
ing out  of  an  honest  difference  in  opinion 
among  public  officers  as  to  what  are  the 
rights  and  duties  of  the  respective  parties  in 
the  premises.  The  case  having  assumed  this 
aspect,  it  becomes  necessary  to  set  out  the 
petition  and  demurrer  thereto,  in  order  to  in- 
telligently present  the  legal  propositions  in- 
volved. With  formal  parts  omitted,  they  are 
as  follows: 

"Your  petitioner  herein  respectfully  repre- 
sents: 

"That  the  Public  Service  Commission  of  the 
state  of  Missouri  was  created  by  the  B>nblic 
Service  Commission  Act,  which  was  duly 
enacted  by  the  Legislature  of  the  state  of 
Missouri,  and  which  came  into  full  force 
and  effect  as  the  law  of  said  state  on  the  15th 
day  of  April,  191S.  That  the  Public  Serv- 
ice Commission,  as  created  by  said  law,  con- 
sists of  five  commissioners,  and  that,  in  ac- 
cordance with  the  terms  and  provisions  of 
said  law,  the  Governor  of  the  state  of  Mis- 
souri has  heretofore  appointed  as  commis- 
sioners John  M.  Atkinson,  commissioner  and 
chairman  of  said  Commission,  and  the  fol- 
lowing commissioners:  John  Kennlsh,  H. 
B.   Shaw,  Wm.  F.  Woemer  and  Frank  A. 

Wightman.    That  on  the day  of  July, 

1913,  and  at  all  times  hereinafter  mentioned, 
each  of  said  commissioners  had  taken  the 
oath  of  office  as  prescribed  by  law,  and  had 
duly  qualified,  entered  into  the  discharge  of 
his  duties  as  prescribed  by  law,  and  have  con-' 
tinned  so  to  do,  and  are  now  engaged  in  the 
discharge  of  the  duties  of  commissioners  of 
the  Public  Service  Commission.  That  the 
said  commissioners  constitute  the  Public  Serv- 
ice Commission  of  the  state  of  Missouri,  and 
are  public  officers  of  the  said  state.  That  it 
Is  the  duty  of  said  Public  Service  Commission, 
and  of  each  of  the  commissioners  thereof, 
to  administer,  construe,  and  enforce  the  laws 
of  this  state  governing  the  rates,  service,  the 
issue  of  bonds  and  stock,  etc.,  by  common 
carriers,  gas,  electrical,  and  telephone  com- 
panies, etc.,  which  are  engaged  in  serving  the 


*Por  other  cases  lee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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public  in  said  state,  and  that  it  is  the  dot? 
of  the  said  Commission,  and  of  each  commis- 
sioner, to  investigate,  construe,  and  enforce 
the  laws  of  the  state  in  the  foregoing  partic- 
ulars. 

"That  on  and  prior  to  the  said day 

of  July,  1913,  and  at  all  times  hereinafter 
mentioned,  Cornelias  Roach  was  the  duly 
elected,  qualified,  and  acting  secretary  of 
state  within  and  for  the  state  of  Missouri. 
That,  as  such,  and  by  virtue  of  the  law  of 
said  state,  he  was  the  custodian  of  the  print- 
ed copies  of  the  public  statutes  of  the  state 
of  Missouri,  including  the  Revised  Statutes 
of  said  state  for  the  year  1909,  contained  in 
three  volumes,  numbered  1,  2,  and  3,  and  the 
acts  of  the  Legislature  of  the  state  of  Mis- 
souri for  the  year  1911.  That  said  Cornelius 
Roach,  at  the  time  aforesaid,  and  now,  has 
in  his  possession  as  such  custodian  a  large 
number  of  the  printed  copies  of  the  said  Re- 
vised Statutes  of  the  state  of  Missouri  for 
the  year  1909,  and  the  acts  of  the  Legisla- 
ture of  the  State  of  Missouri  for  the  year 
1911,  which  were  printed  and  furnished  to  him 
by  said  state.  That,  under  the  laws  of  said 
state,  it  is  and  was  the  duty  of  said  Roach 
to  furnish  and  deliver  to  the  Public  Service 
Commission  five  copies  of  volumes  1,  2,  and  3 
of  said  Revised  Statutes  of  the  state  of  Mis- 
souri for  the  year  1909,  and  five  copies  of 
the  acts  of  the  Legislature  of  the  state  of 
Missouri  for  the  year  1911,-  and  five  copies 
of  the  acts  of  the  Legislature  of  said  state 
for  the  year  1913,  for  the  use  of  each  of  said 
commissioners  in  the  discharge  of  their  du- 
ties as  commissioners  aforesaid.    That  on  the 

day  of  June,   1913,   said  Cornelius 

Roach,  as  secretary  of  state,  did  furnish  and 
deliver  to  the  said  Public  Service  Commis- 
sion, for  the  use  of  said  Commission,  five 
copies  of  the  acts  of  the  Legislature  of  said 
state  for  the  year  1913,  and  one  copy  of  vol- 
umes 1,  2,  and  3  of  the  Revised  Statutes  of 
the  state  of  Missouri  for  the  year  1909,  and 
one  copy  of  the  acts  of  the  Legislature  of 
the  state  of  Missouri  for  the  year  1911,  for 
the  use  of  said  commissioners.    That  on  the 

day  of  July,  1913,  the  PubUc  Service 

Commission  did  demand  and  request.  In  writ- 
ing— which  demand  is  herewith  filed,  marked 
Exhibit  A — that  said  Roach  furnish  and  de- 
liver to  said  Commission  four  copies  of  vol- 
umes 1,  2,  and  3  of  the  Revised  Statutes  of 
the  state  of  Missouri  for  the  year  1909,  and 
four  copies  of  the  acts  of  the  lieglslature  of 
the  state  of  Missouri  for  the  year  .1911,  for 
the  necessary  use  of  the  said  commissioners 
and  of  the  Public  Service  Commission  in  the 
discharge  of  their  duties.  That  said  demand 
in  writing  was  delivered  to  the  said  Cornelius 

Roach,  as  secretary  of  state,  on  said 

day  of  July,  1913.  That  the  said  Cornelias 
Roach  did  then  and  there  wrongfully  refuse, 
and  still  wrongfully  refuses,  to  deliver  to 
the  Public  Service  Commission  four  copies  of 
the  Revised  Statutes  for  the  year  1909,  and 


four  copies  of  the  acts  of  the  Leglslatore  of 
the  state  of  Bflasoort  tor  the  year  1911,  as 
so  requested,  or  any  part  ot  portion  ttiaeof. 
notwithstanding  that  he  had  theretofore  beea 
advised  that  he  could  lawfully  so  do  by  the 
Attorney  deneral  of  the  state  of  Missouri. 

"That  on  said day  of  July,  1913,  the 

said  OornelluB  Roach,  as  secretary  of  state, 
was  the  custodian  and  had  under  his  control 
and  possession  stationery  for  the  use  of  the 
said  Public  Service  Commission,  for  whidi 
payment  had  been  provided  for  in  section  27 
of  an  act  passed  by  the  Legislature  of  said 
state  and  approved  by  the  Governor  thereof 
on  the  23d  day  of  April,  1913,  which  act  ap- 
propriated from  the  treasury  of  said  states 
chargeable  to  the  revenue  fund  thereof  tor 
the  years  1913  and  1914,  the  sum  of  twelve 
thousand  dollars  ($12,000)  for  stationery  for 
the  offices  of  the  Railroad  and  Warehouse 
Commissioners  and  other  public  oflicers  of 
said  state.  That  nnny  years  prior  to  April 
15, 1913,  the  state  of  Missouri  had  authorized 
and  established  a  Board  of  Railroad  and 
Warehouse  Commissionera,  which  consisted 
of  three  members.  That  said  board  was  vest- 
ed by  law  with  authority  to  investigate  and 
enforce  the  laws  of  the  state  governing  rates, 
service,  equipment,  etc.,  of  railroads  and  ex- 
press companies.  That,  by  the  Public  Serv- 
ice Commission  Act  aforesaid,  the  Board  of 
Railroad  and  Warehouse  Commissioners  and 
the  offices  of  the  commissioners  thereof  were 
abolished,  and  that  the  powers  and  duties  of 
the  Board  of  Railroad  and  Warehouse  Com- 
missioners were  imposed  by  said  act  upon 
the  Public  Service  Commission,  together  with 
other  duties.  That  it  was  provided  and  en- 
acted by  said  Public  Service  Commission  Act 
that  the  Board  of  Railroad  and  Warehouse 
Commissioners  should  transfer  to  the  PubUc 
Service  Commission  all  maps,  hooka,  and  rec- 
<»'ds  of  their  said  office.  And  that  it  was  fur- 
ther provided  that  wherever  the  terms  'board 
of  railroad  and  warehouse  commissioners'  oc- 
cur in  any  law  that  such  terms  or  references 
should  be  deemed  to  refer  to  and  Include  the 
Public  Service  Commission  of  the  state  of 
Missouri  That  the  Public  Service  Commis- 
sion is  therefore  entitled  to  the  stationery,  as 
provided  for  in  section  27  aforesaid,  for  the 
Railroad  and  Warehouse  Comml8sioner&, 
That  the  said  Cornelius  Roach,  as  secretaiy 
of  state,  at  the  time  aforesaid,  did  have  in 
his  custody  and  possession  large  amounts  of 
stationery,  Including  the  articles  hereinafter 
set  forth,  for  which  payment  was  provided 
from  said  fund  so  appropriated  for  statlooay 
for  .the  Public  Service  Commission  as  succes- 
sor to  the  Board  of  Railroad  and  Wardiouse 

Commissioners.    That  on  the day  of 

July,  1913,  it  was  necessary  for  the  use  of 
the  Public  Service  Commission  and  the  com- 
missioners thereof,  and  its  officers  and  em- 
ployte,  in  the  discharge  of  their  duties,  to 
have  and  use  the  stationery  hereinafter  nam- 
ed.   That  on  said day  of  July,  1913) 
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■aid  PaI)Uc  Service  GodunlBslcHi  did  demand, 
In  wiltliics,  flrom  said  ComsUns  Roach,  aa  seo 
retail  of  statot  tliat  he  fnmlah  and  deliver  to 
the  said  Pabllc  Service  Conimlaslon  the  fol- 
lowing named  articles  of  stationery  for  Its 
tise:  [Then  follows  a  long  list  of  the  station- 
ery demanded.]  "And  which  articles  are  as 
described  In  the  written  demand  aforesaid, 
which  Is  hereto  attached,  marked  Bxhlblt  B, 
and  whldi  articles  are, as  aforesaid.  That 
the  said  Cornelius  Roach  did'  then  and  there 
wrongfully  refnse  and  still  tinlawfally  re- 
fuses to  deliver  said  articles,  or  any  part 
thereof,  to  the  Public  Service  Ciommlsslon, 
notwithstanding  he  had  been  advised  that  he 
could  lawfully  so  do  by  the  Attorney-General 
of  the  state  of  Missouri. 

"Petitioner  further  states  that  It  Is  remedi- 
less In  the  premises  by  or  through  the  ordi- 
nary processes  or  proceedings  at  law,  and 
therefore  prays  this  honorable  court  to 
award  against  Ck)rneUus  Roach,  as  secretary 
of  state  of  the  state  of  Missouri,  a  writ  of 
mandamus,  demanding  and  requiring  him  to 
furnish  and  deliver  to  the  petitioner  herein 
four  copies  of  volumes  1,  2,  and  3  of  the  Re- 
vised Statutes  of  the  state  of  Missouri  for  the 
year  1009;  four  copies  of  the  acts  of  the 
Legislature  of  the  state  of  Missouri  for  the 
year  1911 ;  6  bores  "Ne  Plus  Ultra"  typewrit- 
er paper  No.  8,  plain ;  6  bunches  requisition 
bond;  3  bunches  amber  traffic;  6  boxes 
purple  carbon  paper;  6  boxes  black  carbon 
paper;  6  black  and  red  record  Underwood 
typewriter  ribbons;  6  purple  and  red  copy- 
ing Underwood  typewriter  ribbons ;  3  doaen 
Faber  No.  2  pencils;  3  dozen  Dixon's  spe- 
cial pencils;  3  dozen  red  pencils;  8  boxes 
Falcon  pens;  6  Jars  paste;  1  dosen  rolls 
pins;  3  boxes  O.  K.  fasteners;  6  boxes  paper 
dips ;  and  for  such  other  process  and  orders 
as  to  the  court  may  seem  meet  and  just." 

The  demurrer  was  as  follows: 

"Comes  now  the  defendant,  Cornelius 
Roach,  secretary  of  state  of  the  state  of  Mis- 
souri, and  demurs  to  the  petition  anft  alter- 
native writ  In  this  case,  which,  by  agrreement, 
'  is  the  petition,  and,  as  grounds  for  this  de- 
murrer, the  defendant  says: 

"(1)  That  said  petition  and  alternative  writ 
does  not  state  facts  eufflcient  to  constitute 
a  cause  of  action  against  this  defendant  and 
In  favor  of  plaintiff  relators. 

"(1)  That  said  petition  and  alternative  writ 
and  all  the  matters  and  things  therein  stated 
and  set  forth  are  not  sufficient.  In  law  or 
equity,  to  entitle  the  plalntUf  to  the  relief 
asked  for  in  the  petition  or  any  part  of  said 
relief,  or  to  authorize  tbe  Issuance  of  the 
writ  of  mandamus  as  prayed  for. 

"(8)  The  law  provides  ample  means  for  the 
relator  to  obtain  the  books  and  supplies  which 
relators  now  seek  to  secure  in  this  proceed- 
ing from  defendant. 

"Wherefore,  the  defendant  prays  the  Judg- 
Bsent  of  this  court  upon  this  demurrer  dls- 
166S.W.-16 


charging  defendant  ttom  further  proceeding 
In  this  cause." 

S.  X  Bean,  of  Jefferson  City,  for  relator. 
John  T.  Barker,  Atty.  Gen.  (8.  P.  Howell,  of 
Jefferson  Oty,  of  counsel),  tot  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  There  are  two  separate  and  dis- 
tinct legal  propositions  presented  by  this 
record  for  determination:  First,  Does  the 
law  require  the  secretary  of  state  to  furnish 
a  copy  of  the  Revised  Statutes  of  Missouri 
for  the  year  1909,  and  of  the  Session  Acts 
for  the  years  1911  and  1912,  to  each  of  the 
five  members  of  the  Public  Service  Commti- 
slon?  and  second.  Does  it  require  that  the 
secretary  furnish  to  the  Commission  the 
stationery  demanded?  We  wUl  consider 
these  propositions  In  the  order  stated. 

[1]  Attending  the  first:  This  question  turns 
upon  the  true  meaning  of  sections  8096  and 
8889,  R.  S.  1909.  Those  sections,  as  far  as 
they  are  material  to  this  question  read  as 
follows: 

The  former  reads :  "There  shall  be  printed 
twenty  thousand  copies  of  each  volume  of  the 
Revised  Statutes,  which  shall  be  received  by 
the  secretary  of  state,  and  by  him  held  and 
disposed  of  as  follows :  To  the  bead  of  each 
state  department,  bureau  or  Institution, 
Judges  of  the  Supreme  Court  and  Courts  of 
Appeals,  the  Judges  of  the  circuit  and  state 
criminal  courts,  the  members  of  the  General 
Assembly,  the  libraries  of  the  state  university 
and  normal  schools,  to  each  public  library, 
on  application  of  the  librarian,  he  shall  de- 
liver each  one  a  copy." 

And  the  latter  reads:  "The  secretory  of 
stote  shall  distribute  the  printed  copies  of 
the  laws  and  resolutions  passed  at  each  ses- 
sion of  the  General  Assembly  immediately 
after  receiving  the  same  In  the  manner  fol- 
lowing, namely :  To  the  head  of  each  stote 
department,  bureau  and  institution.  Includ- 
ing each  Judge  of  the  Supreme  Court,  one 
copy;  to  the  law  library  of  the  Supreme 
Court  of  this  stote,  six  copies." 

The  former  regards  the  stotutes,  and  the 
latter  the  Session  Acte;  and,  as  there  la  no 
difference  in  the  meaning  of  the  two,  we  will 
deal  with  the  first  only,  and  what  Is  there 
said  will  apply  equally  to  the  second. 

The  contention  of  counsel  f9r  relator  Is 
that  the  words  of  the  stotute,  tbe  "heads  of 
each  state  department,  bureau  or  Institution," 
means  and  should  be  construed  so  as  to  in- 
clude, each  commissioner  of  the  Public  Serv- 
ice Commission.  This  contention  is  predicat- 
ed upon  the  well-known  rule  of  stotutory  con- 
struction that  the  spirit  and  meaning  of  the 
stotute  should  prevail  over  the  letter  diereof. 
In  order  to  apply  this  rule  we  must  turn 
to  tile  act  creating  the  Commission,  and  as- 
certeln  therefrom  the  nature  and  character 
of  the  Commiasion  and  the  respective  mem- 
bers thereof,  as  well  as  their  righto  and  du- 
ties, as  prescribed  by  that  act    That  act 
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begins  at  pagia  SB7  of  die  Laws  of  vns,  and 
ends  on  page  661.  Without  going  into  details, 
tbls  act  creates  the  Commission,  and  confers 
upon  it  certain  powers  and  authorities  too 
numerous  to  mention,  among  others,  largely 
those  that  were  formerly  possessed  by  the 
Board  of  Railroad  and  Warehouse  Commis- 
sioners. In  addition,  the  act  confers  many  of 
the  same  powers  upon  each  of  the  five  mem- 
bers of  the  Commission  acting  separately 
in  the  various  portions  of  the  state,  with  a 
requirement  that  they  report  the  same  to 
the  Commission  for  final  action.  State  ex 
inf.  Atty.  Gen.  v.  Kansas  City  Gas  Co.,  163 
8.  W.  854,  not  yet  ofllclally  reported.  Under 
these  general  provisions  of  the  act,  counsel 
for  respondent  concede  that  the  Commission 
is  entitled  to  one  copy  of  the  statutes  and 
said  acts  of  the  Legislature,  bat  deny  that 
each  member  thereof  is  entitled  to  them. 

We  are  not  able  to  lend  our  concurrence 
to  this  position  of  the  relator,  for  the  reason 
that,  if  the  Commission  itself  is  a  head  of  a 
department,  bureau,  or  Institution,  then,  by 
parity  of.  reasoning,  it  seems  to  me  that  each 
member  thereof,  under  a  liberal  construction 
of  the  statute  in  the  light  of  the  vast  powers 
they  possess,  and  duties  required  to  be  per- 
formed by  them,  should  likewise  be  held  to 
be  the  heads  of  a  department,  bureau  or  in- 
stitution. 

[2J  Each  and  all  of  them  may  hold  sepa- 
rate sessions  In  various  parts  of  the  state 
at  the  same  time.  State  ex  inf.  Atty.  Gen.  v. 
Kansas  City  Gas  Co.,  supra.  This  interpreta- 
tion of  the  statute  is  in  harmony  with,  and 
strengthened  by,  the  general  .provision  of  the 
same  section  of  the  statute,  and  kindred  stat- 
utes, which.  In  effect,  require  the  secretary  of 
state  to  furnish  the  statutes  and  Session  Acts 
to  all  state,  county,  and  even  the  township 
officers  who  have  any  legal  duties  to  perform. 
That  being  true,  why  should  they  be  favored 
with  the  laws  that  are  to  govern  their  official 
conduct  and  at  the  same  time  withhold  them 
from  these  commissioners,  whose  duties  are, 
perhaps,  a  thousandfold  more  complicated 
and  equally  If  not  of  greater  importance  for 
the  public  welfare?  The  asking  of  the  ques- 
tion answers  it  There  is  no  reason  for  such 
a  discrimination. 

I  am  therefore  clearly  of  the  opinion  that 
it  was  the  "duty  of  the  secretary  of  state  to 
furnish  to  the  Commission  the  five  sets  of  the 
Revised  Statutes  requested  by  the  relator,  as 
well  as  five  copies  of  the  Session  Acts  for  the 
years  1911  and  1913,  and  to  that  extent  the 
peremptory  writ  of  mandamus  should  be  is- 
sued ;   and  It  is  so  ordered. 

[3]  II.  The  second  proposition  previously 
mentioned  for  determination,  namely.  Was 
It  the  duty  of  the  secretary  of  state  to  fur- 
nish the  Commission  with  stationery,  etc.? 


Is  without  merit '  Thlri  qn^stloh  tt  goTefned 
by  sections  11  and  15,  pp.  563,  566,  Laws  1913. 
The  first  section  provides  that  all  books  and 
stationery  needed  for  the  use  of  the  Com- 
mission shall  be  paid  for  in  the  same  manner 
as  other  expenses  thereof  are  paid  for;  and 
section  15  of  the  act  provides  that  all  salaries 
and  expenses  of  the  Commission  shall  be  paid 
for  out  of  the  funds  provided  for  by  that 
act;  and  section  41,  p.  18,  of  the  Laws  of 
1913,  appropriates  $160,000  to  pay  the  con- 
tingent expenses  of  the  Commission,  indud- 
ing  printing  and  office  supplies.  From  read- 
ing these  statutes  it  is  perfectly  clear  to  our 
minds  that  it  is  the  duty  of  the  Commission 
to  pay  for  its  printing,  books,  records,  and 
stationery  out  of  Its  own  funds,  appropriated 
by  the  Legislature  for  that  purpose,  and  not 
that  of  the  secretary  of  state  to  pay  for  the 
same  out  of  the  meagre  $12,000  appropriated 
for  all  the  other  departments  of' state. 

This  conclusion  is  not  changed  by  the  fact 
that  the  act  creating  the  Public  Commission 
provides  that  wherever  the  words  "railroad 
and  warehouse  commissioners,"  etc.,  appears 
in  the  laws  of  the  state,  that  the  words  "pub- 
lic service  commission"  shall  be  substituted 
therefor,  for  the  reason  that  the  clear  inten- 
tion of  the  Legislature  was  to  confer  upon 
the  latter  the  powers  and  duties  possessed 
and  exercised  by  the  former,  and  which  was 
thereby  abolished,  and  not  to  make  an  ap- 
propriation to  pay  for  the  stationery  to  be 
used  by  the  Public  Service  Commission.  The 
latter  is  true  for  two  reasons :  First,  because 
tlie  sections  previously  mentioned  expressly 
make  appropriations  for  all  the  expenses  of 
the  Public  Service  Commission,  including 
stationery;  and,  second,  because  the  acts  of 
the  Legislature  appropriating  funds  to  defray 
the  expenses  of  the  state  government  are  not 
permanent  laws,  existing  untU  subsequently 
repealed,  but  expire  by  limitations,  as  it 
were,  every  two  years  when  the  Legislature 
makes  new  appropriations. 

Consequently,  there  being  nothing  contain- 
ed in  tbe  laws  of  1913  providing  for  the  pay- 
ment of  stationery  for  the  Railroad  and  Ware- 
house Commissioners,  the  words  "Public 
Service  Commission"  cannot  for  that  reason 
be  substituted  therefor.  In  other  words,  the 
former  commission  having  been  abolished^ 
there  was  no  occasion  for  the  Legislature  to 
make  appropriation  for  the  payment  of  its 
stationery;  therefore,  the  latter  could  not 
succeed  to,  or  be  substituted  to,  the  rights  of 
the  former  In  that  regard. 

We  are  therefore  of  the  opinion  that  the 
writ.  In  so  far  as  the  stationery  is  concerned, 
should  be  denied,  and  it  Is  so  ordered.  Ail 
concur,  except  FARIS,  J.,  who  concurs  in 
all  that  is  stated,  but  ia  dubantia  as  to  the 
result 
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STATB  ex  rd.  SUMMBRSON  et  aL  t.  OOOD- 
RICH,  Judge,  et  tl. 

(Supreme  Ciourt  of  MiuonrL     April  2,  1914.) 

1.  Cebtiobabi  (1 1*)— Natubk  ahd  Scopx  of 
Bkmkdt. 

In  Missouri  the  offioe  of  the  writ  of  certio- 
Tsri  is  the  same  as  at  common  law,  and  the  os- 
ages  and  principles  applicable  to  its  issuance  at 
common  law  may  properly  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  1 1;    Dea  Dig.  f  !,•] 

2.  CsBTioBABi  <{  1*)— Natttsk  akd  Scopx  ot 
Remkot. 

The  office  of  the  writ  of  certiorari  is  to 
bring  the  record  of  the  proceedings  of  inferior 
courts  before  a  superior  court  to  determine  the 
legality  of  their  acts;  and  the  questions  for 
determination  are  whether  the  lower  court  had 
jurisdiction  or  abused  its  jurisdiction,  or,  if 
acting  within  its  jurisdiction,  whether  the  pro- 
ceeding can  be  reviewed  by  appeal  or  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {  1;   Dec.  Dig.  i  1.*] 

3.  Cebtiokaki  (I  M*)— Retikw— ScoPK  and 
Extent. 

The  writ  of  certiorari  brings  up  for  review 
only  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Certiorari. 
Cent.  Dig.  H  174,  175,  183,  184;  Dec.  Dig.  | 
64.*] 

4.  municipai.  cobpobations  (|  402*)  — 
Cbanoe  of  Sibbct  Gbadb— Pbockedinos  to 
Assess  Compensation— Petition. 

In  a  proceeding  to  assess  the  damages  from 
the  grading  of  a  street,  a  petition  alleging  the 
incorporation  of  the  city  and  certain  defendants, 
its  authority  to  grade  streets  and  to  institute 
proceedings  to  determine  the  damages  to  private 
property,  an  ordinance  authorizing  the  grading 
of  a  street  particularly  described,  that  defend- 
ants were  or  claimed  to  be  the  owners  of  or  in- 
terested in  the  abutting  lands,  which  were  par- 
ticularly described,  that  such  lands  might  be 
damaged,  that  the  owners  had  not  waived  all 
claims  to  damages,  that  the  ordinance  authoriz- 
ed iHToceedings  to  determine  the  damages,  that 
a  plat  was  nied  therewith  showing  the  location 
of  the  property  and  a  profile  of  the  proposed 
change  of  grade,  together  with  the  general  man- 
ner of  construction,  and  that  the  city  had  been 
unable  to  agree  with  the  defendants  as  to  the 
damage^  and  praying  for  the  appointment  of 
commissioners  to  assess  the  damages,  substan- 
tially  complied  with  Rev.  St  19(»,  f  2360  et 
seq«  relative  to  condemnation  proceedings  made 
applicable  to  a  proceeding  to  assess  such  dam- 
ages by  Kansas  City  Charter,  art.  7,  §  18. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  96&-981 ;   Dec.  Dig. 

5.  MuNIdPAI.  GOBPOBATIORB  (|  402*)— GRAD- 

iHO  Stbeets— Pboceedinob  to  Assess  Com- 
MNSATioN— Statutory   Provisions. 

Where,  in  a  proceeding  to  assess  the  dam- 
ages from  the  grading  of  a  street,  the  city  pre- 
sented a  petition  praying  for  the  appointment 
ef  commissioners,  and  a  summons  was  issued  to 
the  property  owners,  who,  on  the  return  day, 
moved  to  dismiss  and  quash  the  proceeding, 
which  motion  was  overruled,  and  answers  were 
filed  and  commissioners  appointed  to  assess  the 
damages,  the  procedure  conformed  to  Rev.  St. 
1909,  §  2360  et  seq.,  made  applicable  to  such 
a  proceeding  by  Kansas  City  Charter,  art.  7, 
I  18. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  969-981 ;   Dec.  Dig. 

l*e.*] 


6b  Municipal  Cobpoxationb  (|  40B*)— Gbad- 
iNo  Stbxkis— Pbooeedinos  TO  Assess  Com- 
pensation— Bbvixw  bt  Cebtiobabi. 

Under  Rev.  St  1909,  i  2864,  providing, 
relative  to  condemnation  proceedings,  that,  up- 
on the  Sling  of  tlie  commissioner's  report  bo* 
tice  shall  be  given  to  property  owners  and  the 
report  reviewed  on  exceptions  by  either  party, 
that  the  court  diall  make  such  order  as  jus- 
tice requires,  and  may  order  a  new  appraise- 
ment at  the  request  of  either  party  bpr  a  jury, 
and  section  2038  authorizing  appeals  from  final 
judgments  and  certain  interlocutory  orders,  and 
providing  that  a  failure  to  appeal  before  final 
judgment  shall  not  prejudice  the  right  to  have 
such  action  reviewM  on  an  appeal  from  the 
final  judgment,  the  appointment  of  commission- 
ers in  a  jproceeding  to  assess  the  damages  frwn 
the  grading  of  a  street  conld  not  be  reviewed 
on  certiorari,  where  the  court  had  jurisdiction, 
since,  while  such  action  was  interlocutory  and 
not  reviewable  by  appeal  or  writ  of  error,  the 
refusal  to  grant  a  new  appraisement  or  the 
judgment  on  the  verdict  Is  appealaUe,  and  an 
interlocutory  order,  which,  if  erroneous,  may  be 
corrected  pending  a  proceeding,  does  not  author- 
ize certiorari. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |{  969-481 ;  Dec.  Dig. 
{  402*1 

7.  MUNICIPAI.  COBPOBATIONB  (|  402*)— GRAD- 
ING Streets— Pboceedino  to  Assess  Com- 
pensation—Cebtiorari-Pbesumptions. 

In  a  proceeding  to  assess  the  damages  from 
the  grading  of  a  street,  where  the  petition  plead- 
ed the  ordinance  authorizing  the  proceeding  by 
number,  title,  and  date  of  approval,  and  the 
defendants  demonstrated  their  familiarity  there- 
with by  setting  it  up  in  their  answei;^,  it  would 
be  presumed  on  certiorari,  as  against  the  con- 
tention that  the  trial  court  was  without  juris- 
diction because  the  ordinance  was  not  filed  with 
the  circuit  cleric,  that  the  court  having  con- 
formed in  other  respects  with  the  requirements 
of  the  statute,  proceeded  regularly  in  this  re- 
gard ;  the  ordinance  being  no  part  of  the  rec- 
ord proper,  which  alone  may  be  considered. 

[EkI.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  069-981 ;  Dec  Dig. 
{  402.»] 

8.  Municipal  Corpobations  (|  402*)— Grad- 
ing Streets— Pbooeedinos  to  Assess  Com- 
pensation—Statutory Provisions. 

.  Under  Kansas  City  Charter  1909,  art  7, 
{  18,  providing  that  the  damages  arising  from 
the  grading  of  any  street  may  be  ascertained  by 
the  procedure  prescribed  by  the  general  laws  of 
the  state  for  the  valuation  of  lands  taken  for 
railroad  pniposes,  etc.,  as  found  in  Rev.  St. 
1909,  H  2360^2369,  while  such  general  laws 
contain  provisions  not  applicable  to  a  proceed- 
ing to  assess  such  damages,  the  procedure  may 
be  adopted  so  far  as  applicable. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Conwrations,  Cent  Dig.  H  960-981 ;   Dec.  Dig. 

Court  in  Bana  Original  certiorari  pro- 
ceeding by  the  State,  on  relation  of  Elizabeth 
Summerson  and  ottiers,  against  James  E. 
Goodrich,  Judge  of  the  Circuit  Court  of 
Jackson  County,  and  another.    Writ  quashed. 

Piatt  A  Marks,  of  Kansas  City,  for  relators. 
Andrew  F.  Evans  and  Francis  M.  Hayward, 
both  of  Kansas  City  (Samuel  W.  Moore, 
Samuel  W.  Sawyer,  and  Clarence  S.  Palmer, 
all  of  St.  Louis,  of  counsel),  for  respondents. 

WALKER,  J.  This  proceeding  is  based 
upon  a  writ  of  certiorari  Issued  out  of  this 
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eonrt  to  tbe  ctrcnit  court  of  Jackaon  connty. 

On  October  2, 1912,  one  of  tbe  respondents, 
as  plalntlfl  In  tbe  original  action,  to  wit, 
Kansas  City,  through  Its  counsel,  filed  In 
said  circuit  court  a  petition  praying  for  the 
appointment  °  of  commissioners  to  assess 
wliatever  damages  might  be  sustained  by 
owners  of  certain  lands  abutting  on  Inde- 
pendence avenue  in  said  dty  by  reason  of 
the  grading  of  said  avenue,  and  to  fix  tbe 
compensation  to  which  said  owners  were  en- 
titled on  account  of  said  grading.  This  peti- 
tion was  filed  under  the  authority  of  section 
18,  art  7,  Charter  of  Kansas  City  1909, 
whldi  is  as  follows:  "In  addition  to  the 
method  hereinbefore  provided  In  this  article 
for  ascertaining  the  damages,  if  any,  arising 
from  proposed  grading  or  regrading  of  any 
street,  avenue,  alley  or  public  highway,  or 
part  thereof,  whenever  the  dty  shall  deem 
it  necessary,  and  by  ordinance  so  determine, 
it  may  adopt  the  same  procedure  for  ascer- 
taining the  damages  caused  by  such  grading 
or  regrading  as  is  prescribed  in  the  general 
laws  of  the  state  for  the  appropriation  and 
valuation  of  lands  taken  for  telegraph,  tele- 
phone, gravel  and  plank  or  railroad  pur- 
poses, being  chapter  12  of  article  7  of  the 
Revised  Statutes  of  Missouri  of  1899.i  Up- 
on paying  to  the  clerk  of  the  circuit  court 
the  amount  of  damages  awarded,  the  dty 
shall  have  the  right  to  proceed  with  such 
grading  or  regrading,  notwithstanding  the 
filing  of  exceptions  to  such  award,  and  any 
subsequent  proceedings  shall  only  afFect  the 
amount  of  compensation  to  be  paid." 

On  the  day  the  petition  was  filed,  a  sum- 
mons was  issued  for  the  defendants,  who 
were  the  abutting  property  owners,  return- 
able October  16,  1912.  On  tbe  return  day 
the  defendants  appeared  and  through  coun- 
sel made  return  by  a  motion  to  dismiss  and 
quash  the  proceedings,  which. motion  was  by 
the  court  on  October  17,  1912,  overruled.  On 
October  18th  defendants  filed  separate  an- 
swers to  the  petition,  and  on  October  19, 
1912,  commlssionets  were  appointed  by  the 
court  to  assess  the  damages  and  fix  the  com- 
pensation to  which  the  abutting  owners 
were  entitled  by  reason  of  the  grading  of 
said  avenue.  Tbe  commissioners  were  ap- 
pointed and  sworn,  whereupon  defendants, 
who  are  the  relators  here,  applied  for  and 
were  granted  a  writ  of  certiorari  to  bring 
tbe  record  before  this  court  for  review. 

The  petition  filed  herein  to  determine  the 
damages  for  the  grading  of  said  Independ- 
ence avenue  is  substantially  as  follows:  It 
states  the  incorporation  of  plaintiff  and  cer- 
tain of  the  defendants,  and  alleges  the  au- 
thority of  Kansas  d^,  under  Its  charter,  to 
open  and  establish  public  streets,  provide 
for  the  grading  or  regrading  of  same,  .and 
for  the  payment  of  damages  caused  thereby 
to  abutting  property  owners,  and  avers  its 
authority  to  institute,  in  the  circuit  court, 
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proceedings  to  determine  any  damages  which 
may  result  to  private  property.  If  any,  by 
the  grading  or  regrading  of  any  avenue^ 
street,  alley,  etc.  It  further  allies  that  by 
an  ordinance,  therein  designated  by  number, 
entitled  "An  ordinance  providing  for  and  au- 
thorizing the  work  of  grading  Independence 
avenue  from  a  point,"  etc.  (here  follows  a 
particular  description  of  the  part  of  said 
avenue  to  be  graded),  according  to  the  g^ade 
established  and  the  width  provided  in  the 
ordinance  Referred  to;  that  defendants  ure 
the  owners  or  claim  to  be  the  owners,  or 
dalm  an  interest  in  tbe  lands  abutting  upon 
said  portion  of  said  avenue  required  to  be 
graded  by  said  ordinance.  Following  this 
the  tracts  of  land  owned  or  claimed  to  be 
owned  by  said  defendants  are  particularly 
described,  according  to  government  subdivi- 
sions. It  is  further  alleged  that  said  land 
may  be  disturbed  or  damaged  by  said  gn^ad- 
ing,  and  that  the  owners  have  not  waived  all 
right  or  dalm  to  damages,  and  may  be  en- 
titled to  remuneration  or  damages  under 
the  state  Constitution;  that  It  is  provided 
by  the  ordinance  for  grading  said  avenue 
that  this  plaintlS  shall  institute  proceedings 
in  the  circuit  court  under  the  provisions  of 
chapter  22,  art.  2,  of  the  Revised  Statutes  of 
Missouri  1909,  for  the  purpose  of  determin- 
ing what  damages,  if  any,  are  suffered  by 
defendants  on  account  of  the  proposed 
change  of  grade  and  the  grading  of  said 
avenue  as  aforesaid.  The  filing  therewith 
of  a  plat  showing  the  location  of  the  proper- 
ty of  defendants,  which  contains  a  profile 
of  the  proposed  change  of  grade,  together 
with  the  general  manner  of  constructing  the 
street  affected  by  said  grade,  is  also  allied. 
The  allegation  is  also  made  that  plaintiff 
has  been  unable  to  agree  with  the',defend- 
ants,  or  any  of  them,  as  to  the  amount  of 
damages  to  which  they,  or  any  of  them,  are 
entitled.  It  therefore  prays  for  the  appoint- 
ment by  the  drcult  court  of  tbi^ee  disinter- 
ested freeholders,  residents  of  Jackson  coun- 
ty, as  commissioners,  to  assess  the  damages 
which  the  respective  owners  of  said  lands 
and  any  person  or  persons  having  an  inter- 
est therein  may  sustain  by  reason  of  the 
grading  of  said  avenue,  and  to  fix  the  com- 
pensation by  whidi  said  respective  owners 
and  such  person  or  persons  having  any  inters 
est  therein  may  be  entitled  on  account  of 
said  grading. 

I.    Certiorari. 

£1-3]  Under  our  procedure,  the  oCSce  of 
the  writ  of  certiorari  is  the  same  as  at  com- 
mon law,  and,  consistent  with  the  letter  and 
spirit  of  existing  statutes,  our  courts  may 
properly  adopt  the  usages  and  prindples  ap- 
plicable to  the  issuance  of  the  writ  as  same 
may  have  been  developed  under  tbe  common- 
law  system.  State  ex  rel.  v.  Wurdeman,  163 
S.  W.  849.  The  office  of  the  writ,  as  develop- 
ed under  our  procedure,  following  the  prec- 
edents of  the  common  law,  is  to  bring  the 


Digitized  by 


Google 


ifa) 


STATS  T.  QOOOBICH 


709 


ze6ord  at  tbe  proceedlnsa  ot  Inferior  courts 
before  a  superior  court  to  detennine  the 
legality  of  tbe  former's  acts.  State  ez  rel. 
V.  Wlethaupt,  162  S.  W.  163.  The  writ, 
therefore^  brings  up  for  review  the  record 
proper,  whicb,  In  this  case,  consists  of  the 
pleadings,  the  order  for  tbe  summons,  the 
summons,  the  return  of  service,  and  the  or* 
der  appointing  the  commissioners.  Smith  v. 
Moseley,  284  Mo.  loc.  dt  495,  187  S.  W.  871. 
The  record  being  before  us,  It  remains  to  be 
determined  therefrom  whether  the  lower 
court  had  Jurisdiction,  or,  having  It,  abused 
same,  or  if,  acting  within  its  jurisdiction, 
the  proceeding  could  not  be  reviewed  by  ai>- 
peal  or  writ  of  error.  State  ex  reL  v.  Sliel- 
ton,  164  Mo.  670,  S6  S.  W.  1008,  00  H  B.  A. 

Tea 

[4]  A  comparison  of  the  petition  with  the 
requirements  of  section  18,  of  article  7  of  the 
Charter  of  Kansas  City,  and  of  article  2. 
c.  22,  R.  S.  1909,  to  which  said  section,  supra, 
refers  for  its  procedure,  shows  that  the  peti- 
tion is  drawn  In  sabstantlal  compliance  with 
the  requirements  of  said  section  of  the  muni- 
cipal law  and  the  state  statute,  and  contains 
all  the  necessary  avwments  to  give  the  cir- 
cuit court  jurisdiction.  K.  G.  Int.  Ry.  Co. 
V.  Nelson,  193  Mo.  297,  91  S.  W.  1036. 

[E,  I]  The  subsequent  procedure  up  to  and 
including  the  appointment  of  tbe  commis- 
sioners is  likewise  in  conformity  with  the  re- 
quirements of  the  statute  (sections  2360-2362, 
R.  S.  1909),  and  no  well-defined  objections 
can  be  made  thereto.  There  appears,  there- 
fore, to  have  been  no  such  abuse  of  jurisdic- 
tion as  to  authorize  our  Interference;  but  It 
remains  to  be  determined:  If  the  trial  court 
had  jurisdiction,  is  the  proceeding  such  that 
the  same  cannot  be  reviewed  upon  final  de- 
termination by  appeal  or  writ  of  error? 
This  cause  had  proceeded  no  further  Ita  the 
trial  court  than  the  appointment  of  the  com- 
missioners, which  was  not  a  final  determina- 
tion of  the  proceeding,  but  was  merely  Inter- 
locutory In  its  nature,  and  therefore,  as  a 
consequence,  no  appeal  or  writ  of  error  would 
lie  therefrom.  St  Joe  Term.  Ry.  v.  Rail- 
road, 94  Mo.  S40,  6  S.  W.  691.  But  an  inter- 
locutory order,  which,  if  erroneous,  may  be 
corrected  pending  the  proceeding,  will  not 
suffice  to  authorize  the  issuance  of.  a  writ 
of  certiorari  (State  ex  reL  Walbridge  v.  Val- 
llant,  123  Mo.  624,  27  S.  W.  379,  28  S.  W.  686; 
State  ex  rel.  ▼.  Edwards,  101  Mo.  126, 16  8.  W 
117);  the  right  to  the  writ  must  be  based 
upon  a  final  adjudication  of  the  matter  in- 
volved. Upon  the  report  of  the  commissioners 
being  filed  with  the  clerk  of  the  court,  It  be- 
comes the  tatter's  duty  to  notify  the  defend- 
ants whose  property  Is  affected,  of  the  filing 
thereof,  and  such  defendants  are  thereupon 
authorized  to  file  written  exceptions  within 
ten  days  thereafter.  Such  exceptions  may, 
under  a  reasonable  construction  of  the  stat- 
ute, be  in  the  form  ot  an  answer  or  as  sped- 
fled  ubjectlons,  or,  in  fiict,  In  any  form  which 


win  bring  dearly  to  the  coords  attention 
the  grounds  of  defendant's  complaint 
Thereupon  the  court  Is  required  to  make  such 
order  therein  as  right  and  justice  may  re- 
quire, and  order  a  new  appraisement  upon 
good  cause  shown.  Such  new  appraisement 
shall,  at  the  request  of  dther  party,  be  made 
by  a  jury  under  the  court's  supervision,  as 
in  the  case  of  ordinary  inquiries  as  to  dam- 
ages. Section  2364,  R.  S.  1909.  Upon  the 
refusal  of  the  court  to  grant  such  new  ap- 
praisement, or  upon  the  bringing  in  of  the 
verdict  of  the  jury  and  the  rendition  of  a 
judgment  thereon,  an  appeal  is  authorized. 
Section  2038,  R.  S.  1909;  So.  lU.  &  Mo.  Bridge 
Co.  V.  Stone,  194  Mo.  176,  92  S.  W.  475.  It 
is  the  well-settled  law  of  this  state  that, 
where  a  court  has  jurisdiction  and  its  action 
can  be  reviewed  by  appeal  or  writ  of  error, 
certiorari  will  not  lie.  State  ex  rd.  v.  Mos- 
man,  231  Mo.  474,  133  S.  W.  38;  State  ex  rel. 
▼.  Shelton,  154  Mo.  670,  65  S.  W.  1008,  60 
L.  R.  A.  798.  If  this  were  not  true,  then  the 
writ  might  be  used  to  withdraw  any  case, 
at  an  Intermediate  stage,  from  the  consider- 
ation of  the  trial  court  and  submit  it  to 
the  final  determination  of  the  superior  tri- 
bunal issuing  the  writ;  or,  in  otlier  words, 
at  each  successive  step  of  the  proceeding 
in  the  court  below,  the  case  might  be  brought 
before  the  superior  court  for  review,  and  the 
jurisdiction  would  therefore  be  transferred 
from  the  tribunal  Invested  by  law  with 
authority  over  the  subject-matter,  and  trans- 
ferred to  the  superior  court  for  final  deter- 
mination. This  would  in  effect  render  the 
writ  a  substitute  for  appeal  or  writ  of  error, 
which  is  an  unauthorized  exerdse  of  same. 
State  ex  reL  v.  Mosman,  supra. 

II.  Filing  of  Ordtnanoe. 

[7]  Relators  contend  that  the  trial  court 
was  without  jurisdiction,  because,  as  they 
allege,  the  ordinance  authorizing  the  pro- 
ceeding was  not  filed  with  tbe  circuit  derk, 
and  that  this  was  a  condition  precedent  to 
the  institution  of  the  suit 

The  petition  pleads  the  ordinance  by  num- 
ber, title,  and  date  of  approval,  and  relators 
demonstrate  their  familiarity  with  same  by 
setting  it  up  in  thdr  answers.  The  plea  of  Its 
nonproduction,  therefore,  is  purdy  technical, 
and  we  will  presume  that  the  trial  court, 
having  conformed  in  other  respects  with  the 
requirements  of  the  statute,  proceeded  regu- 
larly In  this  regard.  K.  0.  v.  Block,  176  Mo. 
433,  74  S.  W.  993;  St  Louis  v.  Lanigan,  97 
Mo.  loc.  dt  179,  10  S.  W.  476.  The  record 
proper,  to  whidt  our  consideration  is  limited 
in  cases  of  this  diaracter,  shows  dearly  that 
the  trial  court  had  jurisdiction  of  the  persons 
and  subject-matter,  and  the  ordinance  refer- 
red to,  being  no  part  of  the  record  proper, 
will  not,  therefore,  be  considered.  There 
may  be  a  question  which  we  do  not  dedde  as 
to  whether,  in  a  case  presenting  the  facts  of 
the  one  at  bar,  the  filing  of  the  ordinance  Is 
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a  necessary  prerequisite  to  the  InstltutloD 
of  the  snlt,  but.  In  any  event,  we  hold  that 
relators'  contention  is  without  merit 

ni.  Manner  of  Procedure. 

[S]  The  purpose  of  this  proceeding  would 
have  been  as  well.  It  not  better,  served  had 
the  same  been  prosecuted  under  an  ordinance 
of  the  dty  found  In  the  same  article  of  the 
charter  as  section  18,  supra,  embodying  all 
the  necessary  provisions  as  to  procedure, 
without  reference  to  a  state  statute,  many  of 
the  provisions  of  which  are  not  in  harmony 
with  the  purposes  of  said  section  18.  The  iq- 
oongruitles  are  not  sufficient,  however,  to 
render  the  ordinance  invalid,  and  we  are 
therefore  authorized  in  referring  to  the  state 
statute  for  the  procedure  necessary  to  the  en- 
forcement of  the  ordinance,  so  far  as  the 
statute  Is  applicable  thereto.  The  rule  be- 
ing well  established  in  other  Jurisdictions 
that,  where  one  statute  adopts  the  procedure 
outlined  in  another,  such  parts  of  the  proce- 
dure as  are  applicable  may  be  adopted. 
Phillips  V.  Co.  Commissioners,  122  Mass.  268; 
McSweeny  v.  Commonwealth,  185  Mass.  371, 
70  N.  E.  430;  Water  Dist  v.  WatervlUe,  96 
Me.  234,  52  Aa  781;  1  Lewls^  Em.  Dom. 
(3d  Ed.)  I  404. 

Being  satisfied  from  the  record  as  to  the 
trial  court's  Jurisdiction  and  that  same  has 
not  been  abused,  and  that  relators  have  an 
ample  right  to  redress  in  an  appeal  or  writ 
of  error  after  a  final  Judgment  rendered 
herein,  we  are  of  the  opinion  that  our  writ 
should  be  quashed;  and  it  is  so  ordered.  All 
concur. 


PASH  V.  CITY  OP  ST.  JOSEPH. 
(Supreme  Court  of  Missouri.     Feb.   10,  1914. 

Behearing  Denied  April  2,  1914.) 
EiaRBNT  Domain  (i  168*)  —  Pabks  —  Estab- 

USHMBNT  —    CONDEICNATION   —   CONDITION 

PkKCKDKN'P 

Under  B«v.  St  1909,  f  8725,  relating  to 
cities  of  the  first  class,  and  providing  that  the 
park  commissioners  "shall"  recommend  a  divi- 
sion of  territory  into  park  districts,  which  shall 
be  established  by  ordinance,  a  judgment  of  the 
circuit  court  levying  special  assessments  on  real 
property  for  the  establishment  of  parks  in  a  city 
of  the  first  class,  is  void,  where  the  city  was 
not  divided  into  districts  until  nearly  a  year 
after  the  institution  of  the  condemnation  pro- 
ceedings, and  after  the  jury  had  begun  to  hear 
evidence  as  to  special  benefits,  for,  though  the 
circuit  court  is  one  of  general  jurisdiction,  it 
has  no  authority  to  establish  park  districts,  and 
special  assessments,  for  the  establishment  of 
parks  cannot  be  imposed  until  the  districts  have 
been  fixed,  so  that  the  property  holders  can  esti- 
mate the  benefit*. 

[BM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  461 ;  Dec.  Dig.  1 169.*] 

In  Banc.  Appeal  from  (Jircult  (Tonrt, 
Buchanan  County;  Wm.  D.  Busk,  Judge. 

Action  by  Mary  C.  Pash  against  the  City 
of  St  Joseph.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Beversed  and  re- 
manded. 


This  snlt  was  Instituted  In  the  circuit 
court  of  Buchanan  county,  June  0,  1913,  by 
the  appellant  in  her  own  behalf  and  that 
of  several  hundred  other  property  owners 
similarly  situated,  to  enjoin  the  respondent 
the  city  of  St  Joaepb,  a  dty  of  the  first 
class,  from  enforcing  a  Judgment  of  said 
court,  rendered  January  28,  1913,  making  or 
levying  special  assessments  on  real  property 
situate  therein  for  the  purpose  of  pur- 
chasing a  site  for  a  public  park  in  said  city, 
and  to  cancel  said  Judgment  as  a  lien  upon 
their  real  estate,  and  to  remove  the  cloud 
cast  thereby  upon  the  titles  to  their  said 
property.  A  demurrer  was  filed  to  the  peti- 
tion, which  was  by  the  court  sustained;  and, 
the  plaintifF  declining  to  plead  farther.  Judg- 
ment was  rendered  accordingly  for  the  de- 
fendant From  that  Judgment  the  plaintiff 
duly  appealed  the  cause  to  this  court 

The  material  facts  of  the  case,  as  stated 
in  the  petition  and  admitted  by  th^  demur- 
rer of  the  dty  to  be  true,  are  but  few,  and 
are  as  follows:  The  city  of  St  Joseph  Is 
a  dty  of  the  first  class;  and  on  February 
1,  1911,  It  duly  enacted  special  ordinance 
numbered  5722,  condemning  certain  land  in 
said  dty  for  the  purposes  of  a  public  park, 
parkway,  etc.,  which  need  not  be  set  out 
That  on  July  10,  1911,  said  dty  filed  In  the 
drcult  court  of  said  city  a  certified  copy  of 
said  ordinance,  as  provided  for  by  its  charter. 
That  on  said  day  said  court  made  an  order 
fixing  August  14,  1911,  the  date  for  impanel- 
ing a  Jury  to  assess  the  benefits  that  would 
result  to  the  property  by  virtue  of  the  es- 
tablishment of  said  park.  Notice  of  said  or- 
der was  duly  given,  and  proof  thereof  was 
duly  filed  on  said  last-named  date;  and,  on 
the  21St  of  same  month,  said  court  made  an 
order  impaneling  a  Jury  to  assess  the  bene- 
fits. Thereafter,  on  November  6,  1911,  and 
during  the  October  term  of  said  court,  the 
Jury  was  duly  sworn,  and  the  cause  was 
submitted  to  it  and  the  taking  of  the  evi- 
dence in  the  cause  was  begun.  Thereafter, 
on  January  16,  1912,  the  common  coundl  of 
said  dty  duly,  for  the  first  time,  enacted  a 
special  ordinance  dividing  the  territory  of 
said  dty  into  three  park  districts  numbered 
1,  2,  and  3.  Thereafter,  on  August  12,  1912, 
during  the  May  term  of  said  court  the  Jury 
returned  its  verdict  Into  said  court  assess- 
ing said  benefits,  which  was  duly  filed;  and 
on  January  28,  1913,  during  the  January 
term  thereof,  said  court  after  hearing  all 
objections  and  exceptions  to  the  verdirt  of 
the  Jury,  overruled  the  same  and  rendered 
final  Judgment  confirming  the  verdict  of  the 
Jury  assessing  the  benefits  complained  of. 
And  for  the  nullification  of  that  Judgment  aa 
previously  stated,  this  salt  was  instituted. 

ThoB.  B.  Allen,  of  St  Joseph,  for  appellant 
Frank  B.  Pulkerson  and  W.  B.  Norris,  Iroth 
of  St  Joseph,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).     I.  WbUe   counsel   for  each   party 
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present  and  dlscnss  a  number  of  ptoposl- 
Uons,  yet  It  Is  not  necessary  to  consider  bat 
one  of  them,  becanae  all  others  are  predicat- 
ed upon  that  one^  and,  whichever  way  it  Is 
decided,  they  must  foDow. 

From  the  statement  of  the  case  It  Is  seen 
that  the  condemnation  proceedings  which 
resdlted  In  assessing  the  special  benefits 
against  api)ellanf  s  property  were  Instltnted 
about  one  year  before  the  ordinance  estab- 
lishing the  park  districts  was  enacted.  That 
la,  ordinance  No.  5722,  condemning  the  prop- 
erty for  park  purposes,  was  enacted  Feb- 
nuury  1,  1911,  and  was  filed  In  the  drcult 
court  July  10th,  same  year,  while  the  ordi- 
nance establishing  the  park  district  was  ndt 
enacted  until  January  16,  1912,  almost  a 
year,  as  previously  stated,  after  the  condem- 
nation proceedings  had  been  instltnted.  Up- 
on that  state  of  facts,  counsel  for  appellant 
contends  that  "the  nonexistence  of  park  dis- 
tricts at  the  time  the  condemnation  snlt 
was  brought  rendered  the  whole  proceedings 
and  the  judgment  th«etn  ^oid,"  and  conse- 
quently ita  ralldity  may  be  diaUenged  in  this 
equitable  proceeding.  The  basis  of  that  con- 
tention Is  predicated  upon  this  insistence: 
"The  statutes  require,  as  a  prerequisite  to  the 
proceedings  to- condemn  land  for  a  park,  that 
the  territory  of  the  city  be  divided  into  park 
districts;  and  that  the  existence  of  such 
park  districts  is  a  Jurisdictional  fact  in  the 
proceeding."  The  presentation  of  this  ques- 
tion in  this  form  requires  the  consideration 
of  the  laws  and  ordinances  of  the  city  of  St 
Joseph. 

The  authority  of  the  city  to  establish  park 
districts  is  found  in  section  192,  Laws  1909, 
p.  216,  same  as  section  8725,  R.  8.  1909, 
which  reads  as  follows :  "May  Create  Park 
Districts. — Said  board  of  park  commissioners 
shall  recommend  to  the  city  councQ  a  di- 
vision of  the  territory  within  the  city  limits 
Into  park  districts,  the  number,  names  and 
description  of  said  districts  to  be  designated 
by  said  board,  and  to  be  established  by  ordi- 
nance, and  thereafter,  when  the  city  limits 
may  be  extended  or  said  board  shall  deem  It 
advisable  for  any  reason,  said  park  districts 
may  be  increased  or  diminished  in  number, 
and  the  extent  and  area  thereof  may  be  in- 
creased or  diminished  by  adding  to  or  taking 
away  from  the  territory  thereof;  but  such 
changes  shall  be  made  only  by  ordinance,  as 
reconunmded  by  said  board."  The  language 
of  this  section  is  plain  and  unambiguous.  It 
provides  that  the  park  commissioners  shall 
recommend  to  the  city  council,  park  dis- 
tricts, etc.,  and  that  they  shall  be  established 
by  ordinance.  There  can  be  no  question  but 
what  this  language  is  mandatory  and  must 
be  obeyed  by  the  commission  and  council, 
before  the  body,  much  less  the  life,  of  the 
district  can  be  created,  and  is  in  keeping  with 
the  general  laws  of  nations,  states,  counties, 
and  municipalities  which  require  that  they 
fdiall  be  established,  and  tiie  boundaries 
thereof  fixed  before  Vubj  begin  to  exercise 


dvll  or  political  powers  or  may  be  exeid*- 
ed  for  them. 

And  as  was  hdd  by  tlds  court  in  the  case 
of  Kansas  City  v.  Mastln,  169  Mo.  80,  loc.  dt 
91,  68  S.  W.  1087,  1089,  in  discussing  a 
similar  diarter  provision,  this  court  said: 
"The  proposition  that  the  charter  of  Kansas 
City  violates  sections  16  and  17  of  article  9 
of  our  Constitution,  because  it  creates  a 
third  house  of  legislation  in  the  board  of 
park  commissioners,  was  negatived  in  the  de- 
cision of  this  court  in  Kansas  City  v.  Bacon, 
147  Mo.  loa  dt  283  [48  S.  W.  860].  As 
there  said:  'It  was  entirely  competent  to  re- 
quire, as  a  condition  precedent,  a  prior  rec- 
ommendation of  the  park  board.  Sudi  a  pro- 
vision confers  no  power  on  the  board  to 
legislate,  but  simply  imposes  a  limitation  up- 
on the  council.  Until  the  conndl  acts,  no 
park  can  be  established.'  St  Louis  v.  Olea- 
son,  93  Mo.  38  [8  S.  W.  348].  The  dty  conn- 
dls  of  said  dtles  have  not  unlimited  powers 
of  legislation  without  regard  to  their  char- 
ters, and  it  was  never  intended  they  should 
have.  We  see  no  reason  for  departing  from 
the  dedaion  in  Elansas  City  v.  Bacon,  on  this 
point  Kansas  City  v.  Ward,  134  Mo.  172 
[35  S.  W.  600]."  To  the  same  effect  is 
American  Tobacco  Co.  y.  Missouri  Padflc  By. 
Co.,  247  Mo.  374,  157  S.  W.  502. 

But  the  former  case  did  not  turn  upon  that 
point,  because  section  1  of  ortide  7  of  the 
diarter  of  that  dty  provided  other  means 
for  creating  park  districts,  and  this  court 
there  held  that  dther  of  those  modes  might 
be  pursued  by  the  dty;  and  in  so  holding  the 
court  on  page  93  of  169  Mo.,  on  page  1040  of 
68  S.  W.,  said:  "But  it  is  also  contended 
that  this  proceeding  must  be  adjudged  void 
because  there  is  no  statement  in  the  ordi- 
nance or  record  that  the  board  of  park  com- 
ndssioners  had  ever  devised  or  adopted  'a 
system  of  parks.'  As  we  understand  this 
contention,  it  is  that  section  5  of  artide  10 
of  the  charter  confers  upon  the  park  board 
the  power,  and  devolves  upon  it  the  duty, 
of  devising  and  adopting  a  system  of  parks 
and  boulevards,  and,  unless  there  Is  an  al- 
legation in  every  condemnation  proceeding 
that  the  board  had  first  devised  and  adopted 
a  system,  there  is  no  Jurisdiction  in  the  dr- 
cult court  By  section  1  of  artide  7  of  the 
charter,  general  power  is  conferred  upon  the 
dty  to  establish  parks  and  boulevards.  The 
language  of  section  5  of  article  10  is:  'Said 
board  of  park  commissioners  shall  have  pow- 
er, and  it  shall  be  its  duty,  to  devise  and 
adopt  a  system  of  pubUc  parks,  parkways, 
and  boulevards,  for  the  use  of  the  dty  and 
its  inhabitants,  and  to  select  and  designate 
lands  to  be  used  and  appropriated  for  such 
purposes'  within  said  dty.  But  the  power  to 
condemn  is  not  made  dependent  upon  the 
adoption  of  a  system  of  parks,  and  the  power 
of  the  dty  to  acquire  or  condemn  parkways 
or  boulevards  is  not  restricted  by  such  a 
provision.  There  Is  no  requirement  that  evi- 
dence of  the  adoption  of  such  a  system  shiiU 
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be  presenred  In  any  jmrtlcalar  form,  or  filed 
in  any  public  office.  In  the  absence  of  some 
provision  in  the  charter  or  the  ordinance,  un- 
der which  the  proceedings  are  conducted,  that 
sach  a  step  shall  constitute  a  condition  pre- 
cedent to  the  acquisition  of  a  parkway  by 
condemnation,  it  is  not  a  jurisdictional  fact 
necessary  to  be  stated  In  the  petition  or  ordi- 
nance. The  proceeding  is  required  to  be 
condncted  in  a  conrt  of  general  Jnrisdictlon, 
and  the  power  to  condemn  is  given  in  the 
charter  and  ordinance,  and  the  proceeding  is 
clearly  referable  to  that  power,  and  it  is  not 
essential  that  it  shall  be  stated  anew  In  or- 
der to  confer  Jurisdiction.  The  provision  is 
easily  dlsttngolahable  from  those  cases  in 
which  the  courts  have  no  power  to  proceed 
until  it  appears  that  the  parties  cannot  agree, 
as  in  Klls  V.  Ballroad,  61  Mo.  200,  and  Ball- 
road  V.  Campbell,  02  Mo.  S85.  Kansas  City 
V.  Smart,  128  Mo.  287  et  seq.  [30  S.  W.  773]. 
The  charter  makes  It  obligatory  that  at  least 
one  park  shall  be  established  in  each  park 
district  without  any  reference  to  a  plan  of 
park&  Had  appellants  appeared  at  the  trial, 
and  proved,  or  offered  to  prove,  that  the 
park  board  Iiad  not  devised  a  general  sys- 
tem of  parks,  it  woald  have  constituted  no 
defense  whatever  to  the  proceeding."  More- 
over, in  that  case  there  was  nothing  but  the 
record  proper  before  this  court,  and  the  only 
question  was  whether  or  not  It  was  necessary 
that  the  ordinance  condemning  the  land 
should  have  recited  the  facts  that  the  board 
of  park  commissioners  had  devised,  adopted, 
and  recommended  to  the  city  council  a  gen- 
eral park  system,  and  that  in  pursuance 
thereof  an  ordinance  had  been  enacted  es- 
tablishing the  same  before  the  dicolt  conrt 
could  acquire  Jurisdiction  of  the  subject- 
matter.  This  court  in  that  case  held  that 
such  recitals  were  not  Jurisdictional  because 
this  conrt  would  presume  that  all  those  pre- 
liminary steps  had  been  properly  taken  be- 
fore the  ordinance  condemning  the  land  had 
been  filed  in  the  circuit  court 

But  in  the  case  at  bar  the  question  is  not 
one  of  procedure,  as  there.  Here  the  park 
districts  had  not  in  fact  been  established  at 
the  time  of  the  passage  of  the  ordinance 
condemning  the  land,  or  at  the  date  It  was 
filed  In  the  circuit  court;  but,  upon  the  con- 
trary. It  was  not  enacted  until  about  one 
year  thereafter,  and  that,  too,  after  the  pro- 
ceedings had  been  filed  in  the  circuit  court, 
and  after  notice  had  been  served,  and  the 
jury  had  been  selected,  and  the  taking  of  evi- 
dence had  materially  progrressed.  Gleaily 
these  were  Jurisdictional  facts,  though  the  re- 
'  dtal'  of  them  may  not  have  been  necessary, 
as  was  held  in  the  case  of  Kansas  City  v. 
Bacon,  supra.  It  would  be  absurd  and  non- 
sensical to  say  that  a  city  can  condemn 
land  for  park  purposes  in  a  particular  park 
district,  and  assess  benefits  caused  thereby, 
when  no  such  district  in  fact  existed.  Coun- 
sel for  the  respondent  does  not  seem  to  con- 
trovert that  proposition,  but  seeks  to  escape 


from  its  effect  by  insisting  tliat,  since  the 
circuit  court  was  a  court  of  general  jurisdic- 
tion, its  Judgment,  onappealed  from,  con* 
finning  the  verdict  of  the  Jury  assessing  tlie 
benefits,  foreclosed  all  inquiry  as  to  the  es- 
tablishment of  the  park  districts  mentioned. 

I  am  unable  to  see  the  soundness  of  that 
insistence,  for  the  reason  that  the  question 
of  the  existence  of  the  park  districts  was  not 
before  the  court  for  adjudication.  That 
court  Iiad  no  authority  by  law,  decree,  or 
otherwise  to  establish  park  districts  in  the 
city  of  St  Joseph;  that  was  a  matter  rest- 
ing soldy  within  the  province  of  the  park 
commission  and  the  dty  eouncU,  as  shown 
by  section  8726,  B.  S.  1909,  previously  quot- 
ed ;  consequently,  at  the  time  of  the  institu- 
tion of  the  bondemnation  proceeding,  there 
existed  no  park  districts  within  which  the 
lands  mentioned  could  be  assessed  for  park 
purposes,  nor  did  any  such  district  exist  at 
the  time  the  notice  was  served  that  such  pro- 
ceedings had  been  instituted,  and  that  cer- 
tain lands  would  be  assessed  for  that  pur- 
pose.  Nay,  no  audi  district  had  been  created 
tot  five  months  or  more  after  the  jury  bad 
been  impaneled  to  assess  the  benefits,  and 
some  2^  months  after  the  introduction  of 
evidence  had  begun.  The  very  object  of  the 
notice  was  to  give  the  pr(H>erty  owners  an 
opportunity  to  be  heard  In  the  proceedings 
and  present  thdr  rights  and  interests  be- 
fore the  Jury,  whldi  could  not  have  been 
done,  if  they  had  no  means  of  knowing 
whether  or  not  their  lands  would  be  embrac- 
ed in  the  park  district  for  which  they  were 
sought  to  be  taxed.  St  Joseph  Terminal 
Bailway  Co.  v.  Hannibal  &  St  Joseph  Bail- 
way  Co.,  94  Mo.  636,  loc  dt  542,  6  S.  W. 
091 ;  State  ex  rel.  v.  BUey,  203  Mo.  175,  lo& 
dt  191,  101  S.  W.  667,  12  L.  B.  A.  (N.  8.) 
900.  It  was  held  in  the  latter  case  that  one 
of  the  most,  if  not  the  most  important  step 
to  be  taken  in  this  class  of  proceedings  Is 
the  establishment  of  the  boundaries  of  the 
benefidal  districts,  and  that  great  injury 
might  be  Inflicted  upon  the  property  owners 
if  they  were  denied  a  fair  and  impartial 
trial  at  this  stage  of  the  proceeding. 

And  in  State  ex  reL  ▼.  Wiethaupt  et  aL, 
162  S.  W.  163,  dedded  by  this  court  January 
3d,  this  year,  not  yet  officially  reported,  it 
was  held  in  a  drainage  district  case  a  change 
of  boundaries  of  the  district,  after  notice 
bad  been  given,  rendered  all  of  the  proceed- 
ing therein  up  to  that  time  null  and  void, 
then  a  fortiori  should  the  proceedings  in  this 
case  be  held  null  and  void  where  the  bounda- 
ries of  the  park  district,  the  same  as  the 
benefit  district,  had  never  been  established 
for  a  year  or  more  after  the  giving  of  the 
notice. 

If  these  cases,  and  many  others  of  like  im- 
port, correctly  dedare  the  law,  then  it  must- 
inevitably  follow  that  the  existence  of  the 
pork  district  Is  a  prerequisite  to  institution 
and  proBecuti<»i  of  such  proceedings,  or  we- 
will  be  c(»fFonte4  with  the  proposition  that 
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tlte  property  ownoa  to  be  affected  thereby 
would  be  deprived  of  tbelr  iwoperty  without 
a  hearing  aad  without  due  prooeea  of  law. 
under  both  the  state  and  federal  Constitu- 
tions, since  there  Is  no  pretense  that  an  ad- 
ditional notice  was  given  after  the  district 
had  been  formed.  In  fact,  so  far  as  disclosed 
by  the  record  in  the  condemnation  proceed- 
ings, no  ordinance  creating  the  park  districts 
was  ever  enacted.  That  fact  only  appears 
from  the  allegations  of  the  bill  filed  in  this 
case,  which  the  demurrer  admits  was  passed 
January  16,  1912;  but  the  record  In  this 
case  nor  In  that  shows  that  said  ordinance 
was  ever  called  to  the  attention  of  the  cir- 
cuit court  during  the  pendency  of  the  con- 
demnation proceedings;  and,  had  it  not 
been  for  the  fact  that  counsel  for  appellant 
set  out  said  ordinance  in  his  printed  argu- 
ment In  this  court,  we  never  would  have 
known  its  provisions.  However,  we  have 
attached  no  importance  to  the  provisions  of 
that  ordinance  for  two  reasons:  First,  be- 
cause It  was  not  before  the  trial  court  in  the 
condemnation  proceedings;  and,  second,  be- 
cause counsel  for  resiwndent  insists,  which 
is  true,  that  it  is  not  properly  before  this 
court  But  the  fact  that  said  ordinance  es- 
tablishing the  districts  was  not  enacted  until 
a  year  after  the  condemnation  proceedings 
were  Instituted  is  charged  In  the  petition  in 
this  case,  and  that  fact  is  admitted  by  the 
demurrer,  which  properly  presents  that  fact 
to  this  court  While  it  is  regrettable  that 
this  state  of  affairs  exists,  yet  we  are  compel- 
led to  write  the  law  applicable  to  the  facts 
as  they  exist  and  not  as  to  what  we  might 
wish  them  to  be. 

Entertaining  these  views  of  the  case,  we 
are  of  the  opinion  that  the  judgment  should 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  with  directions  to  grant  a  new 
trial  in  harmony  with  the  views  herein  stat- 
ed.   AU  concur:   FARIS,  J.,  in  result 


STATE  ex  reL  FSNN  et  al.  v.  UeQVUXIS, 

Judge  of  Circuit  Court  et  al. 

(Supreme   Court   of  MisBonrl.     February   10, 

1914.    Beheariug  Denied  April  2,  1914.) 

1.  PBOHIBITION  (J  28*)— PUtADIHO— IssuM. 

Though  the  practice  of  defendants  in  a 
prohibition  proceeding  of  only  filing  one  plead- 
mg,  which  first  demurred  to  the  petition,  then 
denied  the  whole  petition,  and  then  answered 
it,  is  not  to  be  commendea,  the  Supreme  Court 
may  of  its  own  motion  determine  any  issues 
thus  made. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {  75;   Dec.  Dig.  i  26.*] 

2,  PsoHiBrnoN  (}  26*)— Fueadirs. 

In  analogy  to  the  rule  that  a  demtirrer  and 
an  answer  to  the  whole  petition  will  not  He  at 
the  same  time,  it  is  improper  practice  to  an- 
swer a  petition  in  prohibition  by  filing  a  single 
pleading  which  first  demurred  to  the  whole  pe- 
tition, then  denied  it,  and  then  answered  it 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {  76;   Dec.  Dig.  |  26.*] 


3.  Pbohibotior    <i    24*)— PLKADiNa  — Dis- 

JOSSAI.. 

The  better  practice  authorizes  the  Supreme 
Court  to  dismiss  a  prohibition  proceeding  where 
only  the  petition  and  return  are  before  the 
court,  especially  where  the  retturn  is  substan- 
tially merely  a  general  denial,  though  it  may 
of  its  own  motion  consider  any  issue  so  uuide. 
tBd.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  {  78;    Dec.  Dig.  |  24.*] 

4.  PUCADIRO    (S    214*)  — DBinTBBEB  — ADMIS- 

BiONa 

A  demurrer  admits  all  facts  well  pleaded. 
[Ed.   Note. — For   other   cases,   see   Pleading, 
Cent  Dig.  «  525-534;    Dec.  Dig.  i  214.*] 

6.  PaoHiBinOR  (I  5*)— Pdbposx  or  Wbit. 

Under  the  orect  provisions  of  Rev.  St. 
1900,  {  2622,  the  office  of  a  writ  of  prohibi- 
tion is  to  prevent  inferior  courts  from  usurping 
judicial  authority,  which  includes  the  assump- 
tion of  jnrisdicaon  without  right  ss  well  as 
exceeding  jurisdiction  in  cases  of  which  they 
have  junsdiction. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  20-«i;   Dec  Dig.  |  6.*] 

6.  PBOHIBITION   (5  11*)— GBOTJNDS. 

The  issuance  of  a  writ  of  prohibition  is  not 
anthorized  because  the  petition  in  the  action 
sought  to  be  affected  is  demurrable,  if  the  court 
has  jurisdiction  of  that  general  class  of  actions. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  J  86;    Dec  Dig.  |  11.*] 

7.  Pbohxeotion  (1 10*)  —  OnounDS- Lack  or 

JUBISDICTION. 

A  writ  of  prohibition  lies  to  restrain  fur- 
ther judicial  action,  where  the  court  had  over- 
ruled a  demurrer  to  the  petition  and  continues 
to  exercise  jurisdiction  In  a  case,  if  lack  of 
jurisdiction  was  apparent 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  Jf  87-66;   Dec  Dig.  |  10.*] 

8.  PBOBSBmon  ({  10*)  —  Gbourds  —  I<aok  or 

JUBISDIcnOR.  ' 

To  authorise  the  issuance  of  a  writ  of  pro- 
hiUtion  on  the  ground  of  lack  of  jurisdiction, 
the  court  must  have  taken  some  action  assert- 
ing jurisdiction,  so  that  the  writ  should  not  is- 
sue at  a  time  iwhen  the  judge  had  not  passed 
upon  a  demurrer  to  the  petition  but  had  merely 
refused  to  rule  thereon. 

[Ed.  Note.— For  other  cases,  see  Prohibition. 
Cent  Dig.  a  87-66;  Dec  Dig.  (  10.*] 

9.  BVIDKROB    (i    41*)  —  J0DIOIAI.    NomOB  — 
TXBHS  or  THK  COUBT. 

While  the  Supreme  Court  will  judicially 
notice  Rev.  St  1909,  {  4160,  providing  the  re- 
turn terms  of  the  circuit  court  of  St  Louis 
City,  it  cannot  take  judicial  notice  of  when  a 
term  ends  unless  the  last  part  of  one  term  ex- 
tends into  the  beginning  of  the  succeeding  term. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  56-60;   Dec  Dig.  i  41.*] 

IOl  PUCADIRO  (J  218*)— DBIfUBBBB— Rttliros. 

Rev.  St  1909,  |  1790,  provides  that  de- 
fendant shall  demur  to  or  answer  the  petition 
on  or  before  the  third  day  of  the  term  at  which 
he  is  bound  to  appear,  unless  a  longer  time  be 
granted  and  the  action  shall  be  triable  at  the 
return  term.  Section  4162  provides  that  suits 
in  the  circuit  court  shall  be  triable  at  the  re- 
turn term  In  cases  in  which  defendants  are 
served  personally  or  by  copies  left  at  the  place 
of  business,  etc,  at  least  16  days  before  the 
first  day  of  such  term,  and  section  1806  re- 
quires all  demurrers  to  be  determined  during 
tne  term  in  whidi  they  are  filed,  and  when  filed 
in  vacation  to  be  determined  at  the  next  term 
after  the  filing  thereof.    BM,  that  the  court  or 
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judge  need  not  pagg  apon  a  demurrer  in  vaca- 
tion or  before  the  retnm  tetm  of  tlie  caase. 

[Ed.  Note.— For  other  cases,  see  Fleadinc, 
Cent.  Dig.  H  649-666;   Dec.  Vig.  i  218.*] 

11.  Pbohibition  (i  12*)— Obouhdb  vob  Db- 

RTINO    WKIT. 

Where  the  order  to  show  cause  on  August 
20,  1913,  why  a  receiver  should  not  be  ap- 
pointed, was  made  on  August  18th,  a  writ  of 
prohibition  to  restrain  the  court  from  acting 
because  of  laclc  of  jurisdiction  was  improperly 
issued  on  August  19,  1913,  since  it  must  be 
presumed  that  the  court  would  have  acted  ac- 
cording to  law. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  i  61;   Dec.  Dig.  |  12,*] 

12.  ReOXITEBS    d    35*)  — AFPOINTUKirT  — No- 

ncK. 

In  cases  of  extreme  necessity  the  court 
may  appoint  a  receiver  without  notice. 

[Ed.  Note.— For  other  cases,  see  Beceivers, 
Cent.  Dig.  H  64-60;   Dec.  Dig.  §  35.*] 

18.  RECBtvKBs  (I  80*)— Appointment— Notice 

— Dtjbation. 

The  conrt  ma^  appoint  a  receiver  without 
notice  for  such  time  as  will  permit  the  ap- 
pearance of  the  adverse  party,  and  the  making 
of  a  showing  of  cause  against  the  continuation 
of  the  receivership. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {{  105-107 ;    Dec.  Dig.  i  60.*] 

14.  Pbocess  (i  131*)  —  Betotn  —  Prkuatube 

Retden. 

A  non  est  return  before  the  retnm  day  or 
time  of  commencing  the  action  would  be  prema- 
ture and  unlawful. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  |  159;   Dec.  Dig.  f  181.*] 

16.  Pleading  (i  807*)— PurrrnoN— Exhibitb. 
As  a  rule,  an  exhibit  attached  to  a  peti- 
tion is  not  a  part  of  the  petition,  so  as  to  pre- 
vent the  petition  from  being  bad  on  demurrer, 
when  it  would  not  otherwise  be  good,  even 
though  the  petition  states  that  the  exhibit  is 
a  part  of  the  petition,  so  tiiat,  unless  an  ex- 
hibit to  the  petition  for  prohibition  becomes  a 
part  of  the  petition  in  the  same  manner  as  an 
exhibit  is  made  a  part  of  a  pleading  in  an  ordU- 
nai7  suit  it  will  not  be  deemed  a  part  of  the 
petition  for  the  purpose  of  aiding  it  as  against 
demurrer. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  |f  930-934 ;  Dec.  Dig.  {  807.*] 

In  Banc.  Prohibition  by  the  State,  at  the 
relation  of  Bert  F.  Fenn  and  others,  against 
Eugene  McQulllln,  as  Judge  of  the  Circuit 
Court  of  the  City  of  St  Louis,  and  others. 
Demurrer  to  petition  sustained,  and  peremp- 
tory writ  denied. 

This  Is  an  original  proceeding  in  prohibi- 
tion, which  waa  filed  here  on  the  19th  day 
of  August,  1918,  and  onr  preUmlnary  rule  to 
show  cause  issued  on  that  day.  Relators 
are  6  out  of  16  defendants,  in  a  certain  al- 
leged action  In  equity  for  an  accounting,  for 
the  appointing  of  a  receiver  for  such  of  said 
defendants  as  are  corporations,  and  for  oth- 
er purposes  and  nses  hereinafter  more  spe- 
cifically set  oat  This  action  in  equity  Is 
now  pending  In  the  drcoit  conrt  of  the  dty 
of  St  Louis,  in  division  0  thereof,  which  di- 
vision is  presided  over  by  respondent.  Judge 
Eugene  McQulllln.  Definitely  as  to  when  this 
equity  suit  was  filed  does  not  appear,  except 


by  inference  that  It  was  on  'or  subseqnent  to 
August  5,  1913,  and  prior  to  August  12,  1913. 
It  does  appear  that  It  was  made  returnable 
to  the  October  term,  1018,  of  said  court  Re- 
lators, in  their  petition  filed  here  for  tbelr 
writ,  set  out  their  own  descrlpttons  and  their 
several  relations  to  this  action  and  to  the 
said  equity  suit,  thus:  "Come  the  relators 
herein,  Bert  F.  Fom,  the  Continental  Com- 
mercial Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Blaine,  Angust 
J.  Waldschmidt,  Adolph  P.  Brker,  the  Amer- 
ican-Mexican Sugar  Company  and  Walter  0. 
Gaels,  and  give  the  conrt  to  understand  and 
be  Informed  that  Eugene  McQullUn  is  one  of 
the  judges  of  the  circuit  court  of  the  dty  of 
St.  Louis,  Missouri,  duly  elected,  qualified 
and  acting,  and  presiding  in  division  No.  6 
of  said  court;  that  J.  Hugo  Grimm  is  one 
of  the  Judges  of  the  circuit  court  of  the  dty 
of  St  Louis,  Missouri,  duly  elected,  quali- 
fied and  acting  and  presiding  in  division  No. 
1  of  said  court,  but  sitting  in  division  No.  6 
of  said  court  during  the  absence  of  Eugene 
McQulllln;  that  said  Eugene  McQulllln  and 
J.  Hugo  Grimm,  sitting  in  said  division  No. 
6  of  said  drcult  court  of  the  dty  of  St 
Louis,  Missouri,  have  taken  cognizance  of 
and  entertain  jurisdiction  of  a  certain  cause 
wherein  Henry  W.  Meyer,  Alexander  H. 
Schott,  Charles  Bilbartz,  E.  H.  Keisker,  Jr., 
D.  F.  Dlrkes,  Joseph  Lintzenlck,  B.  A.  Oehler, 
J.  H.  August  Meyer,  A.  H.  Heltkamp,  P.  0. 
Compton,  H.  L.  Mintague  and  Charles  Hap- 
pel  are  plaintiffs  and  the  relators  herein,  the 
Continental  Commercial  Company,  A.  J. 
Waldschmidt,  Adolph  P.  Erker,  Charles  H. 
McKee,  Bert  F.  Fenn,  Charles  F.  Haanel, 
William  A.  Brandenburger,  Walter  C.  6u^, 
J.  E.  Camahan,  Louis  Esaig,  John  Doe,  trus- 
tee, AmericaUtMexlcan  Sugar  Company,  a 
corporation,  the  Jimalapa  Plantation  Com- 
I>any,  a  corporation.  Continental  Sugar  Refin- 
ing Company,  a  corporation,  Oaxaca  Coffee 
Culture  Company,  a  corporation,  and  the 
Monte  Rosa  Company,  a  corporation,  are  de- 
fendants, said  cause  bdng  serial  No.  496,  Oc- 
tober term,  1913.  That  said  plaintiffs  in  said 
last-named  cause  in  the  drcult  conrt  of  the 
dty,  of  St  Louis,  Missouri,  filed  their  peti- 
tion In  said  cause,  setting  forth  that  they 
are  stockholders  of  the  Continental  Commer- 
dal  Company,  of  the  defendants  named 
therein,  and  that  relators  herein,  Wald- 
schmidt, Erker,  McKee,  Fenn,  Haanel,  Bran- 
denburger, Ouels  and  Camahan,  are  officers 
of  said  Continental  Commercial  Company 
and  have  controlled  the  affairs  of  said  Con- 
tinental Commercial  Company."  Since  we 
have  set  out  In  the  subjoined  opinion  the 
whole  of  the  remainder  of  relators'  petition, 
either  in  the  exact  words  thereof,  or  In  its 
substance  and  legal  effect,  and  since  all  of 
the  facts  are  to  be  found  in  our  views  as 
written  in  the  subjoined  opinion,  we  deem 
It  unnecessary  to  duplicate  these  facts  hereu 
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Bert  F.  Fenn  and  James  T.  Roberts,  botb 
of  St  Louis,  for  relators.  Oeorge  C.  Mackay 
and  W.  6.  Carpenter,  both  of  8t  Louis,  for 
respondents. 

FARIS,  J.  (after  stating  the  facts  as 
above).  I.  The  case  has  been  argued  and 
sabmitted  and  Is  now  up  for  Judgment  upon 
two  pleadings  only. .  We  are  compelled  to 
consider  first  the  nature  of  these  pleadings 
and  the  Issues  presented  by  them,  before  we 
reach  the  question  of  what  the  law  Is  upon 
the  case  thus  made.  The  only  pleading  of 
whatever  sort  filed  by  relators  Is  the  peti- 
tion lodged  here  upon  which  we  Issued  our 
preliminary  rule  on  respondents  to  show 
cause  why  the  peremptory  writ  of  prohibi- 
tion should  not  be  awarded  herein.  The  re- 
spondents upon  the  return  day  filed  on  their 
part  a  single  pleading  only,  which  first  de- 
murred to  the  whole  petition,  then  denied 
the  whole  petition,  and  then  answered  the 
whole  petition,  by  revamping  and  reiterat- 
ing (as  we  note  by  comparison)  the  charges 
contained  in  the  petition  filed  in  the  court 
nisi,  action  upon  which  latter  by  the  lower 
court  is  here  sought  to  be  restrained. 

[1,  2]  While  such  practice  Is  not  to  be  com- 
mended, when  we  have  regard  to  the  several 
easy  ways  of  getting  at  issue  upon  the  law 
in  this  sort  of  case,  there  is  yet  authority 
for  holding  that  we  may,  ex  gratia,  seek  out 
any  issues  made  and  proceed  to  determine 
them  upon  legal  rules  and  along  legal  lines. 
State  ez  reL  Connors  v.  Shelton,  238  Mo. 
281,  142  S.  W.  417.  But  the  legal  rules  ad- 
monish us  that  since  both  a  demurrer  and 
an  answer,  each  to  the  whole  of  a  petition, 
will  not  lie  at  one  and  the  same  time,  a  for- 
tiori, they  will  not  both  lie  when  contained 
In  the  same  paper  and  each  directed  toward 
the  whole  of  the  same  petition.  State  ex 
reL  V.  Bright,  224  Mo.  514,  123  8.  W.  105T, 
135  Am.  St.  Rep.  652.  20  Ann.  Gas.  955.  In 
the  above  case  on  a  very  similar  point  It 
was  said:  "A  return  is  in  the  nature  of  an 
answer,  and  a  demurrer  and  answer  cannot 
both  stand  at  the  same  time,  where  they 
both  cover  the  entire  case.  The  rule  is  well 
stated  in  6  Ency.  PL  &  Prac.  p.  382,  thus: 
'A  party  may.  demur  to  one  part  of  a  decla- 
ration, petition,  or  complaint,  and  plead  or 
answer  to  another,  but  he  cannot  demur  and 
plea  or  answer  at  the  same  time  to  the  same 
part  of  the  pleading.  There  cannot  be  an 
issue  of  law  and  of  fact  to  the  same  pleading 
orpartof  a  pleading  at  the  same  time.  Thus 
there  cannot  be  a  general  demurrer  and  a 
plea  or  answer  to  the  whole  declaration  or 
complaint  at  the  same  time,  nor  to  the  same 
count,  or  paragraph,  except  where  the  mat- 
ters therein  stated  are  divisible  in  their  na- 
ture, and  a  part  of  the  count  or  paragraph 
is  good  and  a  part  bad;  where  this  is  the 
case,  defendant  may  plead  to  the  former  and 
demur  to  the  latter.'" 

Since  reqKmdenta  urge  upon  us  in  theli 


brief  the  alleged  lack  of  sufficiency  of  aver- 
ment in  relator's  petition,  we  assume  that 
they  are  not  abandoning  this  point,  but,  on 
the  contrary,  put  it  to  the  fore  in  their  brief 
and  continue  to  urge  it  on  us  here.  In  fact. 
If  this  point  is  not  still  in  the  case,  there 
Is  nothing  whatever  left  in  it,  and  we  must, 
in  such  event,  dismiss  it  out  of  hand. 

[3]  If  it  were  not  for  the  apparent  laisses 
faire  attitude  of  counsel  on  both  sides  of 
this  case  as  to  the  pleadings,  we  should  dis- 
miss it,  as  the  better  practice  authorizes  us 
to  do  when  there  is  nothing  before  us  except 
the  petition  and  the  return  (Carlaga  v.  Dry- 
den,  30  CaL  244),  especially  when  the  latter 
is  In  the  main  but  a  general  denlaL  Since, 
however,  the  dereliction  is  about  equally 
distributed,  we  will  follow  the  broad  path 
of  examination  induced  as  an  act  of  grace, 
which  is  blazed  for  us  in  the  case  of  State 
ex  reL  v.  Shelton,  supra,  and  consider  the 
case  here  as  a  petition  for  a  writ  to  which 
respondents  demur,  for  that  "the  petition 
and  writ  do  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  respond- 
ents, or  facts  sufficient  to  entiUe  relators  to 
the  relief  prayed  for,  or  any  relief." 

[4]  II.  It  Is  so  fundamental  as  not  to  require 
reiteration  or  citation  of  holdings  that  a  de- 
murrer admits  aU  facts  in  a  pleading,  which 
are  well  pleaded.  With  this  primary  and 
primer  premise  conceded,  we  note  upon  look- 
ing to  the  petition :  That  the  relatdrs  herein 
are  6  out  of  16  defendants  in  the  suit  below, 
and  that  respondents  here  (except  Judge  Hc- 
Quillln  and  Judge  Grimm)  are  the  plaintiffs 
in  the  suit  below,  further  action  in  which  la 
here  sought  to  be  restrained.  That  the  peti- 
tion in  said  action  below  avers  that  respond- 
ents herein,  except  the  said  circuit  Judges, 
are  stockholders  of  the  Continental  Commer- 
cial Company,  which  latter  concern  is  a  de- 
fendant in  the  action  below;  and  that  le- 
latora  Waldschmldt,  Erker,  McKee,  Fenn,  and 
Ouels,  and  Haanel,  Brandenburger,  and  Car- 
nahan  (the  three  last  mentioned  are  not  re- 
latora  herein)  are  officers  of  the  said  Conti- 
nental Commercial  Company,  and  are  in  con- 
trol of  its  offices  and  affairs.  That  the  peti- 
tion in  the  court  below  has  appended  thereto 
the  following  prayer  for  relief :  "First  That 
a  decree  of  injunction  issue  against  defend- 
ants McKee,  Waldschmldt,  Erker,  Fenn,  Ea- 
Big,  and  the  American-Mexican  Sugar  Com- 
pany, restraining  them  from  any  interfer- 
ence with  the  property  and  assets  of  the 
Continental  Commercial  Company.  Second. 
That  defendants  and  the  American-Mexican 
Sugar  Company  be  compelled  to  reconvey  to 
the  Continental  Commercial  Company  certain 
real  estate  described  in  said  petition  as  be- 
ing located  in  the  Republic  of  Mexico.  Third. 
That  a  bond  issue  secured  by  a  mortgage  on 
said  real  estate  located  in  Mexico  be  declared 
void.  Fourth.  That  tC  said  bond  issue  shall 
be  declared  valid,  then  that  the  defendants 
account  to  plaintiffs  for  such  bonds  as  may 
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bave  come  into  their  posseasloii.  Fifth. 
That  an  accounting  be  had  between  the  Con- 
tinental CJommercial  Company  and  the  de- 
fendants. Sixth.  That  pending  the  final 
hearing  a  receiver  be  appointed  for  the  Con- 
tinental Conunerclal  Company,  the  Jumlapa 
Plantation  Company,  the  Oaxaca  Coffee  Cal- 
tnre  Company,  Continental  Sugar  Refining 
Company,  and  the  Monte  Rosa  Company. 
Seventh.  That  all  defendants  be  ordered  to 
show  cause  why  a  receiver  should  not  be  ap- 
pointed for  said  companies.  Eighth.  For 
such  other  and  further  relief  as  to  the  court 
should  seem  meet  and  Just" 

The  jpetitlon  of  relators  herein  farther 
avers  that  the  circuit  court,  through  the  re- 
spondent Judge  McQuillin,  therein  sitting, 
upon  the  filing  of  said  petition,  issued  an  or- 
der to  all  defendants  therein  named  to  show 
cause  on  the  12th  day  of  August,  1913,  why 
a  receiver  should  not  be  appointed  as  prayed 
for;  tliat  thereafter  relators  herein  (defend- 
ants therein)  appeared  and  filed  their  demur- 
rer averring  a  defect  of  parties,  in  that  it 
appeared  In  and  by  said  petition  that  there 
were  over  a  thousand  stockholders  interested 
in  the  accounting  sought  who  were  not  made 
parties ;  that  there  was  no  equity  In  the  bill 
and  that  the  circuit  court  had  no  jurisdiction 
of  ttie  subject-matter  of  the  action;  that 
said  cause  was  argued  before  the  circuit 
court  (Inferably  upon  the  demurrer,  but  the 
pleader  does  not  so  state) ;  and  that  on  Au- 
gust 18,  1913,  the  court  refused  to  pass  upon 
the  demurrer  of  relators,  but  made  an  or- 
der upon  all  defendants  to  show  cause  on 
August  20,  1913,  why  a  receiver  should  not 
be  appointed.  Elsewhere  it  appears  that 
pending  this  order,  and  i)endlng  the  service 
of  notice  thereof  Upon  the  defendants  therein 
0;>art  of  whom  are,  as  we  say  above,  relators 
herein),  and  on  the  19tb  day  of  August,  1913, 
relators  came  to  this  court  and  sued  out  the 
preliminary  rule  in  prohibition  now  here  be- 
fore us.  Relators  continue  further,  and  aver 
that  the  American-Mexican  Sugar  Company 
is  not  a  Missouri  corx>oratlon  (but  do  not 
aver  its  locus  habitatlonls),  that  it  does  no 
business  in  Missouri,  and  has  and  maintains 
no  ofilce  or  agent  in  this  state.  Relators  al- 
so aver  that  the  said  Continental  Commercial 
Company  was  a  corporation  under  the  laws 
of  the  state  of  Maine,  but  that  it  was  dis- 
solved as  a  corporation  by  a  decree  rendered 
in  the  Supreme  Judicial  Court  of  Kennebec 
comity.  Me.,  on  March  81,  1913,  and  that  it 
does  no  business  in  Missouri  and  has  no  of- 
fice or  agent  in  this  state.  Beyond  this  pro- 
fert  of  a  c«rtifled  exemplification  of  the  rec- 
ord and  proceedings  in  the  action  below,  here 
sought  to  be  enjoined,  and  a  formal  allega- 
tion, or  deduction  from  the  facts  alleged,  of 
an  excess  of  Jurisdiction  and  a  prayer  for  re- 
lief, this  la  all  there  Is  to  be  found  In  the 
petition  for  the  writ 

[I]  We  may  concede  as  a  basis  for  the 
views  herein  tliat  the  office  of  the  writ  of 
probiUtton  Is  to  prevent  inferior  courts  from 


nsuridng  Judicial  aathority  (section  2822,  B. 
S.  1909;  KalbfeU  v.  Wood,  183  Mo.  675,  92 
S.  W.  230),  wliich  Includes  both  the  assuming 
of  Jurisdiction  in  cases  where  they  liave 
none,  and  exceeding  their  Jurisdiction  in 
cases  wberein  tbey  have  cognizance  (State 
V.  Fort,  210  Mo.  612,  109  S.  W.  737).  In  the 
case  last  cited  (State  v.  Fort,  supia),  the  gen- 
eral rule,  which  defines. when  Jurisdiction  in 
prohibition  will  attach  and  under  what  limi- 
tations of  Judicial  discretion  it  will  be  as- 
sumed and  exercised,  is  thus  stated :  "It  can- 
not be  doubted  that  (subject  to  a  Judicial 
discretion  to  be  exercised  In  issuing  all  dis- 
cretionary writs)  the  writ  of  prohibition  may 
go  to  confine  a  court  within  the  limits  of  its 
Jurisdiction  whether  such  court  has  no  Juris- 
diction at  all  or  is  exercising  iwwers  in  ex- 
cess of  its  rightful  Jurisdiction.  So  much  is 
elementary.  The  writ  may  go  whenever  Ju- 
dicial functions  are  assumed,  not  rightfully 
belonging  to  the  person  or  court  assuming 
them.  Generally  speaking,  it  is  available  to 
keep  a  court  within  the  limits  of  its  power 
in  any  particular  matter  as  well  as  to  pre- 
vent the  excess  of  Jurisdiction  in  a  cause  not 
given  to  it  by  law.  State  ex  rel.  v.  Foster, 
Judge.  187  Mo.  690  [86  S.  W.  245];  State  ex 
reL  T.  Elkln  et  al..  County  Judge,  130  Mo. 
90  [30  S.  W.  333,  31  S.  W.  1037] ;  SUte  ex 
reL  V.  Eby,  Judge,  170  Mo.  497  [71  S.  W.  52]; 
State  ex  rel.  v.  Bradley,  Judge,  193  Mo.  33 
[91  S.  W.  483] ;  State  ex  reL  v.  Fort,  Judge, 
178  Mo.  518  [77  S.  W.  741])." 

Three  of  the  grounds  set  out  in  the  petition 
as  a  reason  why  the  writ  of  prohibition 
should  go  were:  (a)  That  there  are  over 
1,000  stockholders  of  the  relator  Continental 
(Commercial  Ck)mpany  of  whom  only  some  12 
(the  respondents  here  except  Judge  Grimm 
and  Judge  McQulllln)  are  made  parties  in 
the  action  below  (which  action  we  pause  here 
and  name,  for  brevity,  the  "equity  suit"); 
(b)  that  the  bill  in  the  equity  suit  exhibited 
no  equity;  and  (c)  that  the  court  had  no  Ju- 
risdiction of  the  subject-matter  of  the  litiga- 
tion. 

[a]  Eadti  and  every  of  these  matters  are 
defects  for  which  by  statute  (section  1800, 
B.  S.  1909)  a  demurrer  will  lie.  The  fact 
that  a  demurrer  will  lie  to  a  petition  in  a 
case  where  the  court  has  Jurisdiction  of  the 
general  class  of  cases  to  which  the  particu- 
lar case  attacked  belongs  is  no  ground  for 
the  issuance  of  a  writ  of  prohibition.  State 
ex  rel.  Fenn  v.  Riley,  127  Mo.  App.  469,  105 
S.  W.  696;  State  v.  Stobie,  194  Mo.  14,  92 
S.  W.  191. 

[7]  We  are  not  saying  that,  if  it  properly 
appeared  that  the  circuit  court  had  overruled 
a  demurrer  urging  lack  of  Jurisdiction  in  a 
case  where  the  lack  of  Jurisdiction  was  ap- 
parent, relief  would  be  refused  by  way  of  the 
writ  c^  prohibition;  for  the  overruling  of 
a  demurrer  and  the  continuing  to  exercise 
Jurisdiction  in  such  case  would  bring  the 
court  squarely  within  the  purview  of  the 
[conditions  wherein  prohibition  always  lies. 
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Kalbfell  V.  Wood,  snpra;  State  ex  reL  T. 
Denton,  229  Mo.  187,  129  S.  W.  709,  138  Am. 
St.  Rep.  417.  But  here  the  court  baa  not 
ruled  on  the  demnrrer  and  bad  not  bo  ruled 
when  the  preliminary  rule  herein  was  sued 
out  It  iB  true  that  the  petition  avers  that 
"the  court  refused  to  pass  upon  said  demur- 
rer and  ordered  all  defendants  to  show  cause 
on  August  20, 1913,  why  a. receiver  should  not 
be  appointed."  In  passing.  It  may  be  said 
that  the  record  does  not  show  any  order  made 
by  the  court  In  any  wise  referring  to  the  de- 
murrer. If  the  learned  drcnit  judge  had 
ruled  adversely  on  the  demurrer  before  this 
<»se  was  begun  here,  and  If  In  a  proper  case 
where  the  petition  below  was  before  us  we 
had  from  an  examination  of  It  found  no 
Jurisdiction  In  the  court  nisi  to  hear  and 
determine  the  cause  set  out  therein,  and  had 
found  that  no  amendment  could  be  made  by 
which  jurisdiction  could  be  conferred,  then 
we  would  not  hesitate  to  make  the  prellDoii- 
nary  writ  herein  permanent  State  ex  rel. 
▼.  Denton,  229  Mo.  187,  129  8.  W.  709,  138 
Am.  St  Rep.  417.  But  Judge  McQnllUn  had 
not  ruled  at  all;  taking  his  action  or  Inac- 
tion) In  the  exact  way  It  Is  pleaded,  he  had 
simply  refused  to  pass  upon  the  demnrrer  in 
any  way.  He  neither  sustained  It  nor  over- 
mled  It  at  the  time. 

[I]  Before  prohibition  will  lie  on  the 
ground  of  lack  of  jurisdiction,  the  court  be- 
low must  have  so  ruled  as  to  make  manifest 
a  claim  of  jurisdiction.  State  ex  rel.  v. 
Judges,  37  La.  Ann.  845 ;  Cheater  v.  Colby,  62 
Cal.  516.  For  aught  which  appears  to  the 
«)ntrary  from  the  record,  when  we  look  at  It 
In  the  light  of  the  law,  Judge  McQulllin  (If 
this  proceeding  had  not  intervened  to  pre- 
vent) would  or  might  have  passed  upon  the 
demnrrer  at  the  October  term,  1913,  to  which 
term  the  tiiuiij  suit  was  brought  and  made 
returnable. 

[I]  We  Jadldally  notice  the  several  dates 
upon  which  the  return  terms  of  the  circuit 
court  of  the  city  of  St  Louis  begin  (section 
4150,  R.  S.  1909) ;  but  we  cannot  notice  when 
a  given  term  ends,  except  when  the  rear 
end  of  one  term  runs  Into  the  front  end  of  the 
succeeding  term.  From  the  fact  that  Judge 
Orimm  was  sitting  for  Judge  McQulllin  for 
a  time  In  the  history  of  this  case,  we  Infer 
that  Judge  McQuUlin's  division  was  In  va- 
cation. Section  4167,  R.  S.  1909.  In  fact 
the  order  to  show  cause  affirmatively  shows 
that  all  of  these  things  transpired  in  vaca- 
tion. As  stated,  the  equity  suit  was  return- 
able on  the  first  Monday  in  October,  1913. 
The  demurrer  was  filed  at  an  indefinite  date 
prior  to  August  18,  and  subsequent  to  August 
12,  1913,  In  an  action  neither  returnable  nor 
triable  for  some  six  weeks  thereafter. 

[II]  Our  statutes  which  provide  the  time 
for  pleading,  which  Includes  demnrreis  (sec- 
tion 1799,  section  4162,  R.  S.  1909),  and  the 
time  at  which  a  demurrer  shall  be  detei^ 
mined,  do  not,  when  construed  together,  make 


It  obligatory  upon  a  court  or  Judge  either  to 
hear  and  pass  upon  a  demurrer  in  vacation, 
or  to  hear  or  pass  upon  It  till  the  return  term 
of  the  cause  in  which  and  to  whldi  It  Is  filed 
shall  have  come  a^und  (section  iS06,  B. 
S.  1909). 

'  We  need  not  take  up  time  to  dte  addi- 
tional authorities  that  ordinarily  the  mere 
fact  that  a  demurrer  which  ought  to  be  sus- 
tained is,  on  the  contrary,  overruled  by  a 
trial  court,  gives  us  no  jurisdiction  to  over- 
ride or  overrule  the  trial  court  by  the  writ 
of  prohibition.  If  this  were  the  case,  the  writ 
of  prohibition  would  serve  both  In  dvll  and 
criminal  cases  In  Uen  of  an  application  for 
a  continuance,  and  practically  all  criminal 
cases  and  many  dvll  ones  would  be  halted 
indefinitely  till  this  court  could  say  wheth- 
er or  not  the  indictment  contains  a  proper 
and  legal  charge,  or  whether  the  petition  In  a 
dvll  case  is  good.  We  note  above  the  excep- 
tion to  the  ordinary  rule. 

[11-14]  III.  Nor  are  relators  in  any  better 
case  upon  the  point  that  the  court  was 
threatening  to  appoint  a  recdver.  This  or- 
der to  show  cause  on  Angnst  20,  1913,  why 
a  recdver  should  not  be  appointed,  was 
made  on  August  18,  1913;  notice  of  said 
order  was  in  the  meantime  sought  to  be  giv- 
en to  relators  (or  to  some  of  them),  but  on 
August  19,  1913,  the  day  between  these  dates, 
before  the  day  of  showing  cause  came  around 
and  before  tite  court  was  ever  advised  as 
to  whether  the  notice  to  show  cause  was 
served  upon  relators  or  any  of  them,  the 
writ  herein  was  sued  out  Manifestly,  we 
cannot  forecast  what  action  would  have  been 
taken  by  the  learned  court  nisi.  We  must 
presume  that  he  knew  the  law  apd  that  he 
would  follow  it  He  was  not  given  the 
chance  here  to  demonstrate  the  one  fact  or 
to  perform  the  other.  He  had  the  authority 
in  a  proper  case  to  appoint  a  recdver  in  va- 
cation (section  2018,  R.  S.  1909),  and.  In  cas- 
es of  crying  need  to  so  appoint  without  no- 
tice (TutOe  V.  Blow,  176  Mo.  loc.  dt  171, 
76  S.  W.  617,  98  Am.  St  Rep.  488),  certainly 
he  can  so  appoint  for  such  a  period  as  will 
suffice  for  the  appearance  of  the  adverse  par- 
ty and  the  making  of  a  showing  of  cause 
against  the  continuation  of  such  receivership 
(St  Louis,  K.  &  S.  Ry.  Cio.  v.  Wear,  135  Mo. 
230,  36  S.  W.  357,  658,  33  L.  R.  A.  341).  If 
then,  under  the  facts  in  the  instant  case, 
Judge  McQulllin  h«d  appointed  a  receiver 
on  the  18th  day  of  August,  1913,  we  would 
have  pending  the  date  fixed  for  a  hearing 
touching  his  action  in  that  behalf  no  ground 
to  interfere.  When  tills  action  was  begun 
here,  the  sheriff  had  made  no  non  est  returns 
showing  lack  of  service  dther  of  the  sum- 
mons in  the  equity  case  or  of  the  notices  to 
show  cause.  No  returns  upon  process  were 
before  Judge  McQulllin,  therefore,  when  he 
did  the  things  complained  of  herein.  If  the 
sheriff  had  made  any  such  non  est  returns  up 
to  the  time  of  commendng  the  Instant  action, 
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snch  retams  would  not  bave  been  lawful 
because  prematurei  WiUlamB  ▼.  Sands,  2S1 
Mo.  147,   158  S.  W.  47. 

[II]  IV.  We  might.  If  under  the  law  it 
were  onr  duty  so  to  do,  go  Into  the  i>etitlon 
filed  below  In  the  equity  case  and  ascertain 
and  here  adjudge  whether  It  states  any  or 
sufficient  facts  to  Justify  the  lower  court  In 
granting  any  of  the  seven  different  varieties 
of  relief  prayed  for,  or  any  relief  of  any  kind 
grantable  by  a  court  of  equity,  under  the 
eighth  or  general  prayer  of  the  petition.  But 
under  the  condition  of  the  pleadings  before 
us,  the  petition  in  the  equity  case  Is  not  a 
part  of  the  petition  filed  here  for  our  pre- 
liminary rule  in  prohibition,  when  the  latter 
petition  Is  attacked  by  a  demurrer  as  in  the 
concrete  case  before  us.  The  general  rule  is 
that  an  exhibit  attached  to  a  petition  is  not 
so  far  a  part  of  the  petition  Itself  as  to 
save  the  petition  from  being  bad  on  demur- 
rer, even  though  if  the  petition  were  aided, 
or  eked  out  by  the  contents  of  the  exhibit, 
it  would  be  thus  rendered  good  on  demurrer, 
instead  of  bad  (Pomeroy  v.  Fullerton,  113  Mo. 
440,  21  S.  W.  19 ;  Hanks  v.  Hanks,  218  Mo. 
670, 117  S.  W.  1101;  Hubbard  v.  Slavens,  218 
Mo.  598,  117  8.  W.  1104;  Keator  v.  Helfen- 
steln  Park  Bealty  Co.,  231  Mo.  676, 132  S.  W. 
1114);  and  this  Is  true,  even  Uiough  the 
petition  state  that  the  exhibit  is  made  a 
part  of  the  petition  (Pullls  y.  SomerviUe,  218 
Mo.  624,  117  S.  W.  736;  Robinson  v.  Levy, 
217  Mo.  408,  117  S.  W.  577;  Kern  v.  Insur- 
ance Co.,  40  Mo.  loc.  dt  25;  State,  to  Use, 
V.  Samuels,  28  Mo.  App.  loc  dt  663 ;  Hanks 
V.  Hanks,  supra).  Our  statute  governing  the 
practice  and  procedure  In  prohibition,  passed 
in  1895,  provides  that  "the  proceedings 
*  *  *  shall  otherwise  conform,  as  nearly 
as  practicable,  to  the  code  of  civil  practice, 
except  as  otherwise  specially  provided  In  this 
article."    Section  2624,  R.  S.  1909. 

It  may  well  be,  and  it  Is  our  opinion,  that 
under  the  broad  power  conferred  upon  us  by 
section  2630.  B.  S.  1909,  of  directing  "the 
form  of  such  further  details  of  procedure  as 
may  be  necessary  to  the  orderly  course  of  the 
case,"  we  have  the  power  left  In  us  to  say, 
in  consonance  with  the  general  rules  of  law 
and  without  doing  violence  thereto,  that  an 
exhibit  merely  affixed  physically  to  the  peti- 
tion and  referred  to  In  the  petition  as  filed 
therewith  may  be  considered  as  a  part  of 
the  petition  upon  demurrer,  or  for  any  other 
purpose.  But  we  cannot  conceive  of  the  ex- 
istence of  any  necessity  for  so  complicating 
the  practice.  Why  should  not  the  general 
well-settled  rule  as  to  the  status  of  sudi  ex- 
hibits apply?  It  is  surely  easier  to  rem«n- 
ber  one  rule  than  it  la  to  remember  two  rules. 
Nor  Is  the  case  of  State  ex  rel.  v.  Outhrle,  245 
Mo.  loc.  dt.  161,  149  S.  TV.  806,  In  conflict 
with  this  view.  There  the  exhibits  were 
neither  filed  with,  nor  copied  into,  nor  made 
a  part  off,  the  petition.  While  the  learned 
Jurist  who  wrote  the  opinion  said  arguendo, 


"If  relators  were  relying  upon  sudi  mattora 
as  constitutive  of  their  cause  of  action,  they 
should  have  been  made  a  part  of  their  petl- 
tlon  or  have  been  attached  thereto  as  ex- 
hibits," yet  in  the  setting  the  last  clause  was 
merely  obiter  in  a  sense,  because  dealing  with 
a  theory  and  not  a  condition. 

Unless  sudi  an  exhibit  to  a  petition  for 
prohibition  becomes  a  part  of  the  petition  in 
the  same  manner  as  an  exhibit  is  made  an 
Integral  part  of  a  pleading  in  an  ordinary 
suit,  we  will  not  regard  it  as  a  part  thereof 
here  for  the  purpose  of  aider  against  demur- 
rer. There  Is  no  reason  why,  when  we  have 
regard  to  the  fact  that  the  number  of  orig- 
inal writs  we  issue  and  consider  Is  increas- 
ing by  leaps  and  bounds,  that  we  should  step 
aside  from  the  well-known  beaten  paths  of 
practice  to  make,  in  a  prohibition  case,  an 
unnecessary  exception  to  the  general  rule, 
which  exception  so  far  from  expediting  busi- 
ness wUl  but  impede,  delay,  and  hinder.  If 
we  spend  weeks  trying  to  pick  out  the  issues 
from  a  commingled  mass  of  void  and  form- 
less matter  which  has  gathered  volume  as  it 
rolled  up  to  us,  we  are  thereby  delaying  oth- 
ers, who  by  diligence  have  earned  a  speedy 
hearing. 

Holding  these  views, we  are  of  the  opinion 
that  the  demurrer  of  respondents  to  the  peti- 
tion of  the  relators  should  be  sustained, 
which  results  in  the  conclusion  that  our  pre- 
liminary rule  in  prohibition,  having  been 
improvidently  granted,  should  be  disdiarged 
and  the  peremptory  writ  denied. 

It  is  so  ordered.    All  concur. 


STATE  ex  rel.  PAXTON  v.  GUINOTTB, 
Probate  Court  Judge. 

(Supreme  Court  of  Missouri.     February  10, 

1914.    RehesrinK  Denied  A^ril 

2,  1914.) 

Insank  Pebsohs  (i  19*)— iNQxnBrnoirs— Dis- 
missal. 

A  proceeding,  under  Rev.  St.  1909,  {  529, 
in  tbe  nature  of  the  writ  inquirendo  de  lunatico 
cannot  be  dismisged  by  the  petitioner,  except 
with  the  consent  of  the  probate  court  acting 
in  its  discretion  for  the  best  interests  of  the 
public  and  the  person  whose  sanity  is  under  in- 
quiry. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  24,  27;  Dec  Dig.  §  19.*] 

In  Banc  Certiorari  by  the  State  of  Mis- 
souri, on  the  relation  of  John  O.  Paxton, 
against  Jules  Edgar  Gninotte,  Jndge  of  the 
Probate  Court  of  Jackson  Ciounty,  Mo.,  to 
bring  up  the  record  to  review  a  lunacy  pro- 
ceeding.   Writ  quashed. 

Tills  is  an  original  proceeding  by  certio- 
rari to  bring  up  the  record  of  the  probate 
court  of  Jackson  county  in  the  matter  of  an 
inquiry  formerly  pending  in  that  court  touch- 
ing the  sanity  of  one  Jane  Eliza  Plunket. 

Jane  Ellsa  Plunket  is  the  wife  of  Dr.  J. 
D.  Plunket  of  Nashville,  Tenn.  She  was  the 
sister  of  Thomas  H.  Swope,  deceased,  and 
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by  the  will  of  the  latter  there  was  bequeatb- 
ed  to  her  the  sum  of  $10,000,  together  with  a 
deviae  of  a  half  Interest  In  a  certain  building 
situate  on  Main  street  In  Ejinsas  City,  Mo. 
Upon  an  Inquest  of  lunacy  had  at  NashvUle 
She  was  adjudged  to  be  a  person  of  unsound 
mind,  and  a  curator  of  her  property  appoint- 
ed for  her.  This  curator,  one  Robert  Vaug- 
ban,  a  resident  of  NasbTllle,  had  Joined  with 
Mrs.  Plunket's  cotenant  in  the  Kansas  City 
property  in  making  a  lease  thereof  for  a 
term  of  years  to  Oppenstein  Bros.  The  lat- 
■ter  being,  as  the  petitioner  in  the  Insanity 
proceeding  averred,  apprehensive  touching 
the  validity  of  a  lease  of  Missouri  real  es- 
tate executed  by  a  foreign  curator  of  one 
who  had  been  adjudicated  a  person  of  un- 
sound mind,  Vaugban  bad  his  attorney,  the 
relator  Pazton  herein,  to  Institute  in  the 
probate  court'  of  Jackson  county,  of  which 
respondent  her^n  is  the  Judge,  an  inquiry  In- 
to the  sanity  of  Mrs.  Plunket,  pursuant  to 
the  provisions  of  section  529,  R.  S.*  1909. 
Notice  of  this  proceeding  was  served  on 
Mrs.  Plimket  in  Nashville,  Tenn.,  whereupon, 
in  response  thereto,  she  came  to  Kansas  City 
and,  procuring  counsel,  arranged  to  defend 
against  the  proceeding  to  have  her  adjudged 
Insane.  Relator  thereupon  went  into  the 
probate  court  and  asked  leave  to  dismiss  the 
proceeding,  averring  his  wlUlngness  to  pay 
all  costs  of  whatever  kind  accruing  upon  the 
inquiry  up  to  the  time  of  his  asking  leave  to 
diamlsa,  Mrs.  Plunket  resisted  relator's 
efforts  to  dismiss,  and  to  this  end  filed  in  the 
probate  court  strenuous  suggestions  In  op- 
position thereto,  which  suggestions,  being 
duly  considered  by  the  court,  were  sustained 
for  the  r^Lsons  set  out  In  the  finding  and 
Older  of  the  court,  which  finding  and  order 
as  they  may  be  pertinent,  and  are  cogent, 
we  subjoin: 

"Now  on  this  day,  this  matter  coming  on 
to  be  heard  on  the  original  and  supplemental 
application  of  John  G.  Paxton  for  leave  to 
withdraw  the  information  In  writing  given  to 
the  oonrt,  and  dismiss  this  proceeding,  and 
tbe  same,  together  with  the  answer  and 
cross-petition  under  oath  of  Jane  E^lza  Plun- 
ket filed  prior  to  the  filing  of  said  original 
application  praying  that  the  proceeding  shall 
not  abate,  but  that  It  should  be  tried,  and 
the  objections  under  oath  of  the  said  Jane 
KUza  Plunket  to  the  granting  of  such  leave, 
and  also  her  objections  to  granting  the  leave 
requested  in  such  supplemental  application, 
eadi  and  all  having  been  by  the  court  seen, 
beard,  and  fully  considered,  the  court  finds: 

"That  the  Information  In  this  matter  was* 
filed  April  11,  1913,  and  was  set  for  hearing 
April  28th.  Notice  of  such  Information  and 
setting  requesting  her  to  be  present  was 
served  on  Jane  Elb»  Plunket  on  April  14th. 

"That,  in  answer  to  this  notice,  she  came 
here  flrom  Nashville,  Tenn.,  and  appeared  in 
I)er8on  on  the  28th  day  of  April,  the  day  set 
for  impaneling  the  Jury,  and  she  has  since 


remained  here  for  the  purpose  of  attending 
the  Inquiiy,  and  has  employed  counsel,  and 
in  her  statement  says  she  has  obtained  ex- 
pert medical  testimony  to  be  used  at  the 
trial,  and  has  Incurred  large  expense. 

"That  the  proceeding  has  regularly  been 
continued  from  time  to  time  since  that  date. 

"That  she  filed  on  May  19th  an  answer, 
under  oath,  to  the  written  Information  pray- 
ing that  the  proceeding  should  not  abate,  but 
that  It  should  be  tried. 

"That  the  original  application  for  leave  to 
dismiss  was  filed  May  24th,  and  she  filed  in 
writing,  under  oath,  objections  to  the  dis- 
missal reciting  in  detail  why  such  dismissal 
would  result  in  great  hardship  and  Irrepara- 
ble loss  and  injury  to  her. 

"That  It  Is  not  disputed  that  she  is  tbe 
owner  of  real  estate  on  Main  street  in  Kan- 
sas City,  Mo.,  of  tbe  value  of  more  than 
$100,000,  and  renting  for  more  than  $6,000 
a  year,  which  Is  not  in  the  lawful  possession 
of  any  reaimnslble  person,  and  that  all  the 
statements  In  the  information,  as  well  as  in 
the  answer  and  In  tbe  written  objections, 
with  the  exception  of  the  statement  that  she 
is  of  unsound  mind  and  Incapable  of  manag- 
ing her  affairs,  are  undisputed,  and,  being 
made  under  oath,  are  in  this  roling  accepted 
as  true. 

"That  this  is  a  special  statutory  proceed- 
ing in  which  the  Constitutloa  and  statutes 
vest  the  Jurisdiction  in  tbe  probate  court, 
and  the  right  to  dismiss  rests  in  the  discre- 
tion of  the  court,  and  should  not  be  granted 
when  it  would  work  a  hardship  or  injury  to 
a  person  of  alleged  unsound  mind,  and  that 
person  demands  a  trlaL 

"That  it  Is  not  claimed  that  there  has  been 
and  thfere  has  not  been  any  changes  in  the 
facts  since  tbe  proceeding  was  begun  as  to 
the  necessity  of  a  guardian,  and,  consider- 
ing the  statements  under  oath  contained  In 
tbe  information  and  in  the  answer  and  ob- 
jections of  the  said  Jane  Eliza  Plunket, 
great  injustice  would  be  done  her  by  dis- 
missing the  proceedings. 

"That  the  supplemental  application  this 
day  filed  to  withdraw  the  information  given 
in  writing  to  the  court,  and  to  dismiss  the 
proceeding.  Is  In  substance  the  same  as  the 
original  application,  and  the  objections  of 
the  said  Jane  Eliza  Plunket  to  the  granting 
of  the  leave  requested  in  said  supplemental 
application  are  the  same  in  substance  as  her 
objections  to  granting  the  leave  requested  in 
the  original  application. 

"That  the  application  and  supplemental 
application  for  leave  of  court  to  withdraw 
the  information  and  dismiss  this  proceeding 
are,  for  the  reasons  shown  in  the  informa- 
tion, and  In  the  answer  and  cross-petition 
to  the  information,  and  in  the  written  objec- 
tions to  the  granting  of  such  leave,  therefore 
denied. 

"The  matter  of  costs  is  In  the  discretion  of 
the  court,  and,  if  John  G.  Paxton,  the  in- 
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formant,  objects  to  further  proceedings  here- 
in, be  should  not  be  taxed  with  costs  of  snch 
further  proceeding  regardless  of  the  final 
determination  of  this  proceeding.  It  Is  fur- 
ther ordered  by  the  court  that  this  case  be 
set  for  hearing  on  June  19,  1913,  at  10 
o'clock  a.  m." 

Thereafter'  the  probate  court  proceeded 
with  the  Inquiry  before  a  Jury,  apparently  in 
the  usual  way  prescribed  by  statute.  This 
Jury,  after  a  hearing,  returned  Its  verdict 
finding  Mrs.  Plunket  to  be  a  person  of  sound 
mind,  and  an  order  of  the  probate  court  was 
entered  accordingly. 

This  proceeding  is  brought  here  to  test  the 
legal  correctness  of  this  action  of  the  probate 
court  Upon  application  made  to  us  by  said 
John  O.  Fazton,  as  relator,  we  issued  a  pre- 
liminary rule  to  respondent  Judge  Jules  B. 
Oulnotte,  Judge  of  the  probate  court  of  Jack- 
son county,  requiring  him  to  send  up  to  us  a 
full  and  tme  transcript  of  all  pleas  and  pro- 
ceedings and  the  record  In  said  inquiry,  and 
to  show  cause  why  the  Judgment  of  the  pro- 
bate court  in  the  behalf  aforesaid  should  not 
be  quashed  and  for  naught  held.  Respondent 
-duly  made  return,  denying  that  his  action  as 
Judge  of  the  probate  court  was  unlawful,  and, 
complying  fully  with  our  further  order,  sent 
op  to  us  the  transcript  of  all  pleas  and  pro- 
ceedings. 

In  passing  It  Is  but  fftlr  to  say  that  Mrs. 
Plunket,  upon  an  Inquiry  touching  her  sanity, 
had  at  an  Indefinite  date  In  the  year  1911  be- 
fore the  chancery  court  at  NashyUle,  In  Dav- 
idson county,  Tenn.,  having  Jurisdiction  In 
that  behalf,  was  found  by  a  Jury  to  be  sane. 
This  finding  was  set  aside  by  the  Judge  of 
the  court  holding  the  Inquest,  and  a  finding 
by  the  court  entered  that  she  was  a  person 
of  unsound  mind.  This  latter  finding  was  af- 
firmed upon  appeal,  and  said  Robert  Vaug- 
han,  who  was  by  the  probate  court  of  Tennes- 
see appointed  curator  of  her  property  (she 
had  no  guardian  of  her  person),  has  since 
been  acting  In  that  capacity,  and,  as  we  state 
above,  executed  the  lease  of  her  Missouri 
property. 

In  the  Tennessee  Inquiry  many  witnesses 
were  called,  107,  it  is  said.  In  all,  and  some 
1,600  pages  of  testimony  were  taken.  It  Is 
only  fair,  though  concededly  not  pertinent,  to 
say  that  Mrs.  Plunket  made  profert  to  re- 
lator of  the  use  of  this  evidence,  offering  to 
waive  any  objections  to  its  competency,  and 
to  permit  relator.  In  whose  possession,  as  pa- 
tltioner  in  the  Insanity  proceeding,  a  copy  of 
all  this  testimony  was,  to  offer  the  whole 
of  It 

Cowherd,  Ingraham,  Durham  &  Morse  and 
Clark  &  Houts,  all  of  Kansas  City,  for  re- 
lator. Rozzelle,  Vineyard  &  Tfaacher,  of  Kan- 
sas City,  for  respondent 

FARIS,  J.  (after  stating  the  facts  as 
above).  It  will  appear  from  the  statement  of 
facts  that  there  Is  but  one  question  in  this 
case,   which  is:    May  a  proceeding   under 


our  statute  in  the  nature  of  the  writ  Inqulren- 
do  de  Innatlco  be  dismissed  at  will  by  him 
who  brings  It?  Has  the  petitioner  under  the 
statute  so  far  the  absolute  control  of  the  pro- 
ceeding as  that  regardless  of  the  objections 
of  the  person  whose  sanity  Is  under  Inquiry, 
and  of  the  discretion  of  the  probate  court  he 
has  the  absolute  right  to  dismiss  It  at  any 
stage  of  the  proceeding  upon  the  payment  of 
the  codts  accrued?  This  is  the  concrete  case 
before  us.  If  such  petitioner  has  the  abso- 
lute and  arbitrary  right  to  quit  at  will,  then 
the  writ  herein  should  go,  quashing  the  ac- 
tion of  the  probate  court  which  held  to  the 
contrary  view. 

In  limine,  we  should  say  that  there  is  no 
point  made  In  the  case  of  confilct  of  Jurisdic- 
tion as  between  the  courts  of  this  state  and 
those  of  the  state  of  Tennessee.  Common- 
wealth V.  Klrkbride,  2  Brewst  (Pa.)  410; 
Hemdon  v.  Vlck,  18  Tex.  Civ.  App.  683,  45 
S.  W..862;  Ex  parte  GlUam,  2  Vesey,  Jr.  68T. 
Upon  the  question  of  whether  there  could  arise 
such  conflict  since  insanity  vel  non  Is  In  a 
sense  a  transitory  status,  making  us  In  law  In- 
sane to-day  and  sane  to-morrow,  or  vice  ver- 
sa, as  the  probate  court  may  hold,  and  since 
the  Judgment  decreeing  the  status  is  never 
final,  and  is  not  res  adjudicata  (State  ex  rel. 
V.  McQuUlln,  246  Mo.  586,  151  B.  W.  444)  we 
are  not  therefore  called  on  to  say.  We  do 
not  say,  and  are  not  required  to  say,  whether 
a  person  may  be  insane  on  the  east  side  of 
the  Mississippi  river  and  sane  on  the  west 
side  thereof  or  not  That  point  is  not  In  the 
case.  The  point  here  is,  and  is  only,  touching 
the  control  which  relator  has  over  the  pro- 
ceeding In  the  probate  court 

Learned  counsel  for  relator  insist  that  In- 
asmuch as  this  court  (State  ex  rel.  v.  Holt- 
camp,  285  Ma  232,  138  S.  W.  521 ;  Hunt  v. 
Searcy,  167  Mo.  158,  67  S.  W.  206),  as  well  as 
the  St  Louis  Court  of  Appeals  (State  ex  reL 
V.  Dlckmann,  157  S.  W.  1012),  has  held  that 
an  Inquest  de  Innatlco  is  a  "dvil  case,"  and 
that  the  same  is  an  adversary,  as  contra- 
distinguished from  an  ex  parte  proceeding, 
that  such  consideration  practically  settles  the 
question  vexing  us.  We  concede  that  the 
holdings  have  been  thus  and  as  above  epit- 
omized. It  has  also  been  held  that  probate 
courts  are  courts  of  record,  and  In  practice, 
where  not  otherwise  provided,  may  borrow 
from  the  Code.  Clinton  v.  Clinton,  223  Mo. 
388, 123  S.  W.  1. 

Such  concessions  prove  nothing,  and  are 
beside  the  question.  Will  contests  likewise 
are  dvil  actions  and  civil  suits,  and  in  the 
'form  thereof  always  adversary,  as  opposed 
to  ez  parte  proceedings.  Yet  such  actions 
may  not  be  dismissed  by  the  plaintiffs  against 
the  will  of  the  defendants.  The  answer  Is 
mayhap  that  such  rule  in  a  will  contest  case 
arises  from  the  peculiar  nature  of  the  case. 
We  cheerfully  grant  this,  and  answer  that 
likewise  and  similarly  the  distinction  which 
we  think  we  see  in  the  Instant  case,  and 
which  dlflerentiatea  it  from  the  ordinary  dvU 
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action  or  dvll  salt,  arises  Crom  tbe  peculiar 
and  Inherent  natnre  of  the  case.  Who  are 
the  parties  in  Interest  in  an  Inquest  de  In- 
natlco  under  our  statute?  Manifestly  (a)  the 
public  at  large,  that  it  may  not  suffer  in  per- 
son or  property  from  the  dangerous  vagaries 
or  mania  of  the  Individual  alleged  to  be  of 
unsound  mind,  and  for  that  such  person,  by 
a  dl^-lpatlon  of  hla  property,  may  not  become 
a  chai^  uiwn  the  pubUc  purse,  and  G>)  the 
j>erson  whose  mind  is  under  suspicion,  the 
alleged  crazy  person,  that  he  may  not  suffer 
from  the  detention  of  his  property  or  person 
In  the  custody  of  another.  If  there  be  oth- 
ers who  are  interested,  in  reason,  they  fall 
Into  the  class  of  the  general  public,  already 
mentioned,  or  they  fall  out  of  consideration, 
because  they  act  from  sinister  personal  mo- 
tives of  self-interest,  not  fairly  to  be  taken 
Into  account  as  producing  an  interest  in  the 
law  to  be  reckoned  with  here. 

The  courts  pretty  generally  take  this  view 
of  the  case.  In  the  case  of  Gerke  v.  Colonial 
Trust  Co.,  U7  Md.  loa  dt  683,  83  AU.  1093, 
it  was  said.:.  "The  contention  of  the  appel- 
lant is  that'  the  proceeding  for  an  adjudica- 
tion in  lunacy  and  the  appointment  of  a  com- 
mittee is  one  which  ordinarily  is  and  should 
be  instituted  upon  the  Initiative  of  a  mem- 
ber of  the  family  of  the  lunatic.  It  is  un- 
doubtedly true  that  in  the  vast  majority  of 
the  cases  such  a  proceeding  Is  so  Instituted; 
but  that  fact  by  no  means  precludes  the  In- 
stitution of  such  a  proceeding  by  some  per- 
son other  than  a  relative  or  member  of  the 
famUy.  It  is  matter  of  frequent  occurrence 
that  proceedings  of  this  character  are  set 
in  motion  by  some  friend  or  acquaintance  of 
a  innatic,  or  even  by  a  law  officer  of  the 
state  where  no  such  proceeding  has  been 
started  by  relatives  and  friends,  and  that 
with  which  the  courts  are  mainly  concern- 
ed is  not  who  institutes  the  proceedings,  but 
whether  the  proceeding  is  for  the  best  inter- 
est of  the  individual  alleged  to  be  lunatic, 
and  of  the  people  among  whom  he  lives." 

In  the  Murtattgb  Case  on  this  question  it 
was  said :  "Section  3333  of  the  Code  of  Civil 
Procedure  defines  an  'action'  in  the  follow- 
ing words:  'The  word  "action,"  as  used  in 
the  new  revision  of  the  statutes,  when  ap- 
plied to  Judicial  proceedings,  signifies  an  or- 
dinary prosecution,  in  a  court  of  justice,  by 
a  party  against  another  party,  for  the  en- 
forcement or  protection  of  a  right, '  the  re- 
dress or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense.'  By  section  3334 
a  'special  proceeding*  is  thus  defined :  'Every 
other  prosecution  by  a  party,  for  either  of 
the  purposes  specified  In  the  last  section,  is  a 
special  proceeding.'  The  surrogate  was  prob- 
ably right  in  holding  that  this  was  not  a 
special  proceeding  within  this  definition.  The 
proceeding  is  one  for  the  protection  of  the 
alleged  lunatic,  and  for  the  protection  of 
sode^.  The  petitioner  neither  gains  nor 
loses  by  the  order  entered  therein.  No  right 
ia  enforced,  no  wrong  redressed,  no  public 
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offense  is  punished.  Moreover,  the  Intention 
of  the  lawmakers  Is  manifest  to  make  special 
.provisions  for  this  proceeding,  and  not  to 
bring  the  proceeding  within  the  general  rules 
of  the  Code  of  Civil  Procedure  governing 
special  proceedings."  In  re  Murtaugh,  117 
App.  Div.  304,  102  N.  Y.  Supp.  loc.  dt  177. 

Likewise  the  Supreme  Court  of  Indiana 
said,  in  the  case  of  Ruhlman  v.  Ruhlman,  110 
Ind.  loc.  dt  315,  11  N.  B.  295:  "We  agree 
that  the  proceedings  are,  in  a  sense,  special 
and  statutory,  and  that  they  are  not  tn  all 
respects  subject  to  the  provisions  of  the  Civil 
Code.  They  are  not  dvll  actions.  Such  pro- 
ceedings are,  however,  peculiarly  under  the 
Jurisdiction  and  control  of  the  court  The 
persons  and  estates  of  the  insane^  or  those 
alleged  to  be  Insane,  are  the  subjects  of  pro- 
tection and  care  of  courts  having  probate 
Jurisdiction.  When  the  proceeding  is  insti- 
tuted, the  matter  Is  then  under  the  direction 
of  the  court,  even  to  the  extent  of  authoriz- 
ing it  to  cause  the  seizure  of  the  body  of 
the  person  alleged  to  be  of  unsound  mind. 
The  statute  under  consideration  makes  no 
provision  for  a  dismissal,  nor  does  it  provide 
for  an  appeal  to  this  eonrt  The  court  may 
or  may  not  authorize  or  permit  the  petition 
to  be  dismissed.  In  Galbreath  v.  Black,  89 
Ind.  300,  it  was  held  that  the  court  ought 
not  to  allow  the  proceeding  to  be  dismissed 
without  the  consent  of  the  person  alleged  to 
be  of  unsound  mind." 

Upon  this  point,  as  also  upon  one  phase 
of  the  petitioner's  attitude  in  law  toward 
the  proceeding,  it  was  said.  In  the  case  of 
Hughes  V.  Jones,  116  N.  Y.  67,  22  N.  B.  446, 
5  L.  B.  A.  632,  15  Am.  St  Rep.  386,  that: 
"nie  primary  object  of  the  proceeding  Is 
not  to  benefit  any  particular  individual,  but 
to  see  whether  the  fact  of  mental  incapadty 
exists,  so  that  the  public,  through  the  courts, 
can  take  control.  The  petitioner  can  derive 
no  direct  benefit  from  it  The  advantage  to 
him,  If  any,  is  only  audi  as  would  result  If 
any  other  person  had  first  acted  in  the  mat- 
ter. Attentive  study  of  the  history,  nature, 
and  object  of  lunacy  proceedings  leads  to  the 
condusion  that  the  petitioner  therein  is  not 
a  party  to  the  record  so  as  to  be  personally 
estopped  by  the  finding  of  the  Jury,  except 
as  all  the  world  is  estopped." 

It  was  said  in  the  above  case  that  this 
condition,  that  is,  the  peculiar  attitude  of  the 
law  toward  an  inquest  de  lunatico,  as  well 
as  toward  the  one  who  as  petitioner  put  the 
Inquest  in  motion,  arose  from  the  fact  that 
anciently  the  king,  as  the  political  parens 
patriae,  assumed  custody  "as  guardian  of  his 
subjects."  Further  it  is  said  that  in  this 
country  the  proceedings  are  "instituted  In 
behalf  of  the  people  of  the  state  who  suc- 
ceeded to  the  rights  of  the  king  in  this  re- 
gard." Hughes  V.  Jones,  supra.  The  up- 
growth of  this  view,  the  andent  laws,  and 
the  logic  of  the  position  are  thus  sec  out 
in  the  case  supra: 

"The  origin  and  history  of  lunacy  proceed- 
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IngB  throws  some  light  npon  the  snbject  It 
was  provided  by  an  early  atatnte  In  E)ng- 
land  that  'the  king  shall  have  the  castody  of 
the  lands  of  natural  fools  (idiots),  taking  the 
profits  of  them  without  waste  or  destruction, 
and  shall  find  them  In  necessaries,  of  whose 
fee  soever  the  land  be  holden.  And  after 
their  death  he  shall  restore  them  to  their 
rightful  heirs,  so  that  no  alienation  shall 
be  made  by  such  idiots,  nor  their  heirs  be 
In  any  wise  disinherited.'    17  Edw.  II.  c.  9. 

"The  same  statute  provided  for  lunatics, 
or  sncb  as  might  have  lucid  intervals,  by 
making  the  king  a  trustee  of  their  lands  and 
tenements,  without  any  beneficial  interest,  as 
in  the  case  of  idiots,  who  were  the  source 
of  considerable  revenue  to  the  Crown.  Id. 
c.  10;  Beverley's  Case,  4  Coke,  127a;  1  BL 
Com.  c  8, 1 18,  p.  304.  This  statute  continued 
In  force  from  1324  until  1863.  Ordronaux, 
Jud.  Aspects  of  Insanity,  p.  4. 

"The  method  of  procedure  thereunder  is 
described  by  an  early  writer  as  follows: 
•And  therefore,  when  the  king  is  informed 
that  one  who  hath  lands  or  tenements  is  an 
idiot,  and  is  a  natural  from  his  birth,  the 
king  may  award  his  writ  to  the  escheator  or 
sheriff  of  the  county  where  such  idiot  is  to 
inquire  thereof.'  Fitzhert>ert,  De  Natura 
Brevium,  282. 

"The  object  of  the  writ  was  to  ascertain 
by  Judicial  investigation  whether  the  per- 
son proceeded  against  was  an  idiot  or  not,  so 
that  the  king  could  act  under  the  statute,  for 
his  right  to  control  idiots  or  lunatics  and 
their  estates  did  not  commence  until  office 
found.     Shelf.    Lun.  p.  14. 

"Subsequently  authority  was  given  to  the 
Lord  Chancellor  to  issue  the  writ  or  com- 
mission to  inquire  as  to  the  fact  of  idiocy  or 
lunacy,  and  the  method  of  procedure  wias  by 
petttlon  suggesting  the  lunacy.  Id.;  Be 
Brown,  1  Abb.  Prac.  (N.  T.)  108,  109. 

"It  was  the  ordinary  writ  upon  a  supposed 
forfeiture  to  the  crown,  and  the  proceeding 
was  in  behalf  of  the  king  as  the  political  fa- 
ther of  his  people.  Id. ;  Fltzherbert,  De  Na- 
tura Brevium,  581 

"As  the  means  devised  to  give  the  king 
his  right  by  solemn  matter  of  record,  it  was 
necessary  before  the  sovereign  could  devest 
title.  3  Bl.  Com.  259 ;  Phillips  v.  Moore,  100 
U.  S.  208,  212,  25  I*  Ed.  603,  604 ;  Anderson, 
Diet,  title.  Office  Found. 

"It  was  used  to  establish  the  fact  upon 
which  the  king's  rights  depended,  as  in  the 
case  of  an  alien  who  could  hold  land  until 
his  alienage  was  authoritatively  established 
by  a  public  officer,  upon  an  inquest  held  at 
the  instance  of  the  government.  Whether  the 
basis  of  action  was  infancy  or  alienage,  or 
otherwise,  the  proceeding  was  in  behalf  of 
the  public  represented  by  the  king.    Id. 

"The  inquisition  was  an  inquiry  made  by  a 
Jury  before  a  sheriff,  coroner,  escheator,  or 
other  government  officer,  or  by  commission- 
ers specially  appointed,  concerning  any  mat- 
ter that  eatltled  the  sovereign  to  the  posses- 


sion of  lands  or  tenements,  goods  or  chattels, 
by  reason  of  an  escheat,  forfeiture.  Idiocy, 
and  the  like.  Chitty,  Prerog.  246,  260; 
Staunf.  66;  Bapalje  &  U  L.  Diet  title.  In- 
quest of  Office. 

"Thus  the  law  came  to  us  from  England, 
and  after  the  Revolution  the  care  and  cus- 
tody of  persons  of  unsound  mind  and  the  pos- 
session and  control  of  their  estates,  wMch 
had  belonged  to  the  king  as  a  part  of  his  pre- 
rogatives, became  vested  in  the  people,  who 
by  an  early  act  confided  it  to  the  chancellor 
and  afterward  to  the  courts." 

If,  then,  it  be  that  the  interest  of  the  peti- 
tioner in  the  case  (costs  which  our  statute 
regulates  excepted)  is  thus  but  negligible,  it 
would  seem  to  follow  that,  when  an  inquest 
touching  the  sanity  of  a  person  is  thus  begun 
in  this  state  under  our  statute,  the  interest 
of  the  petitioner  being  found  in  the  ancient 
history  and  logic  of  the  case  to  be  utterly 
subordinate  to  the  interest  of  the  public,  and 
to  that  of  the  person  under  inquiry,  the  peti- 
tioner may  not  dismiss  the  inquest,  unless 
the  probate  court  consent.  The  matter  sol- 
emnly begun  upon  the  oath  of  petitioner  (Roy- 
sten's  Appeal,  68  Wis.  612,  11  N.  W.  86; 
22  Gyc.  1148)  ought  not  to  be  dtemlsaed  at  the 
will,  whim,  or  caprice  of  the  latter,  or  at 
all,  unless  the  probate  court,  in  whom  the 
law  has  vested  the  matter  as  the  successor 
pro  hac  vice  of  the  king,  should  in  his  discre- 
tion see  fit  to  allow  a  dismissal. 

The  same  result  was  reached  in  the  t»se  of 
Oalbreath  v.  Black,  89  Ind.  300,  whldi  was 
upon  the  facts  and  the  predae  point  up  for 
ruling  a  case  upon  all  fours  with  the  case  at 
bar.  In  this  case  It  was  said:  "We  are  of 
opinion  that  in  such  a  proceeding  as  the  one 
at  bar  the  party  making  the  complaint  can- 
not dismiss  such  proceeding  without  the  con- 
sent of  the  court  before  whom  the  same  is 
pending,  and  that,  as  a  rule,  such  consent 
ought  not  to  be  given,  over  the  objections  of 
the  person  alleged  to  be  of  unsound  mind. 
Such  person  is  entitled,  we  think,  if  there  is 
a  faUure  of  evidence  to  sustain  the  complaint, 
to  the  verdict  of  the  Jury  finding  (bat  he  is 
not  of  unsound  mind;  and  the  complaining 
party  ought  not  to  be  permitted  to  deprive 
him  of  such  right,  over  his  objections,  by 
the  dismissal  of  the  proceeding  or  the  with- 
drawal of  such  complaint.  It  seems  to  us, 
therefore,  that  the  court  committed  no  error 
in  overruling  appellant's  motion  for  leave  to 
dismiss  the  proceeding  and  withdraw  her  pe- 
tition." 

Some  of  the  reasoning  of  the  court  in  th» 
above  case  has  been  criticised  by  later  hold- 
ings of  the  Indiana  Supreme  Court ;  but  the 
result  reached  has  not  been  overturned  or 
questioned.  Berry  v.  Berry,  147  Ind.  176» 
46  N.  E.  470.  In  the  case  of  Ruhlman  v. 
Ruhlman,  110  Ind.  814, 11  N.  E.  294,  the  doc- 
trine of  the  Galbreath  v.  Black  Case  as  to 
petitioner's  lack  of  the  light  to  dismiss  was 
reiterated  with  approval.  In  the  Berry  v. 
Berry  Case,  supra,  while  criticising  and  over- 
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mllng  tbe  urgament  In  the  Oalbreath  t. 
Black  Case  that  Inquests  de  lunatlco  are  ex 
parte,  and  not  adversary,  and  that  they  are 
not  dTlI  actions,  the  court  yet  said:  "We 
have  no  occasion  to  disagree  with  the  condn- 
sion  there  reached;  but  It  Is  certain  that 
more  recent  dedslons  hold  that  such  proceed- 
ings are  not  ez  parte,  but  are  adversary,  and 
that  notice  Is  Indispensable,  unless  waived. 
Martin  v.  Motslnger,  130  Ind.  65S  [30  N.  B. 
623];  Jessap  v.  Jessup,  7  Ind.  App.  573  [34 
N.  B.  1017].  It  has  been  held  by  the  court, 
also,  that  an  action  Is  any  judicial  proceed- 
ing which,  conducted  to  a  termination,  will 
resnlt  In  a  judgment,'  and  that  a  dvll  action 
is  an  action  wherein  an  issue  is  presented 
for  trial,  formed  by  the  averments  of  the  com- 
plaint, and  the  denials  of  the  answer,  or  tbe 
replication  to  new  matter,  and  the  trial  takes 
place  by  tbe  introduction  of  legal  evidence  to 
support  tbe  allegations  of  the  pleadings,  and 
a  judgment  in  such  an  action  is  conclusive 
upon  the  rights  of  the  parties,  and  could  be 
pleaded  In  bar.'  Evans  v.  Bvans,  105  Ind. 
204  [6  N.  B.  24,  768],  dtlng  Deer  Lodge  Go.  v. 
Kohrs,  2  Mont  66,  70." 

Our  courts  have,  likewise  touching  the  na- 
ture of  the  proceeding,  readied  the  identical 
condnsion  reached  by  the  Indiana  courts, 
that  is  to  say,  that  the  proceeding  is  a  dvll 
action,  certainly  as  contradistinguished  from 
a  criminal  action  (State  ex  rel.  v.  Holtcamp, 
236  Mo.  232,  138  S.  W.  621),  and  that  it  Is 
an  adversary,  and  not  an  ex  parte,  proceed- 
ing (Hunt  V.  Searcy,  167  Mo.  168,  67  S.  W. 
206).  But  in  our  view  tbe  rule  and  tbe  con- 
trolling reasons  therefor  are  in  no  wise  af- 
fected by  these  holdings. 

We  conclude  that,  when  the  probate  court 
has  once  acquired  jurisdiction  of  an  inquiry 
under  our  statutes  touching  the  sanity  of  any 
person,  such  Inquest  cannot  be  dismissed  by 
the  petitioner,  except  with  the  consent  of  the 
probate  court  acting  In  his  discretion  for  the 
best  interests  of  the  public  and  the  person 
whose  sanity  is  under  inquiry,  and  that,  sub- 
ject to  tbe  discretion  of  the  court  in  tbe  above 
behalves,  the  only  effect  of  petitioner's  re- 
quest for  leave  to  dismiss  would  be  to  re- 
lieve bim  absolutely  from  tbe  liability  to  pay 
such  costs  as  might  thereafter  accrue  in  tbe 
proceeding. 

It  results,  and  we  hold,  tbat  tbe  action  of 
tbe  judge  of  tbe  probate  court  of  Jackson 
county  was  proper,  and  that  the  writ  of  cer- 
tiorari Issued  herein  should  be  quashed.  It 
is  so  ordered.    All  concur. 


BARNES  et  al.  v.  MISSOURI  VAIiLBX 

CONST.  (30.  et  ai. 

(Supreme  Ck>nrt  of  MlssoaiL     Feb.  10,  1914. 

Rehearing  Denied  April  2,  1914.) 
1,  Drains  (J  14*)  —  Obganization  or  Dis- 

TBICTS— COLLATKEAL  ATTACK. 

A  drainage  district,  being  a  munidpal  cor- 
poration, the  legality  of  its  organizatioD  can- 


li 


not  be  collaterally  attacked,  nor  even  inquired 
into  at  the  suit  of  an  individual. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  II  5,  6;   Dec.  Dig.  f  14.»1 

2.  DRAins  (I  76*)  —  Dbaihaox  Dibtbicib  — 
Pboceedinos  fob  BsTABUSHMKinv— Notiob 
— SowionmoT. 

A  notice  in  compliance  with  Rev.  St  190B, 
5687,  to  landowners  of  a  proposed  drainage 
strict  of  the  aagessment  of  benefits  for  the 
construction  of  a  ditch  need  not  designate  all 
tbe  landowners  within  the  district  but  it  was 
anffident  to  direct  it  to  tboae  reported  by  tbe 
viewers  and  engineer,  and  generally  to  all  oth- 
ers. 

[Bd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  76-81;  Dec  Dig.  |  76.*] 

3.  DSAIRS  (I  40*)— BSTABlaSHMENT  AMD  MAin- 
TKHANOB— RCSTKAiniNa   GORSTBUOTION. 

Certain  defects  in  the  survey  of  a  proposed 
drainage  held  not  to  be  of  such  a  serious  na- 
ture as  to  justify  an  injunction  against  the  con- 
atmctioii  of  the  ditch. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  59;   Dec.  Dig.  {  40.»] 

4.  Deainb  (1 40*)— EsTABUsHUzirr  AND  Main- 
tenance—Restbainino  (30NSTBUOTION— In- 
solvency. 

A  drainage  district  cannot  be  considered  as 
insolvent,  so  as  to  warrant  an  injunction  against 
the  constmction  of  the  ditdl  over  lands  not  con- 
demned, since  by  Rev.  St  1909,  |  6688,  as 
amended  by  Laws  1918,  p.  276,  power  is  ex- 
pressly conferred  on  the  county  court  to  levy 
taxes  to  pay  tbe  expenses  of  condemning  or 
purchasing  such  additional  lands  as  the  district 
may  need  for  a  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  I  60;  Dec  Dig.  I  40.*] 

5.  Dbaihs  (I  76*)— Pbockbdings  xob  Bstab- 

USHICBNT— NoniGE. 

Where  notice  to  landowners  of  the  assess- 
ment of  benefits  and  awarding  of  damages  for 
the  construction  of  a  proposed  drainage  ditch  is 
published  as  required,  the  subsequent  publi- 
cation of  a  second  notice  did  not  nullify  or 
abandon  the  first  notice. 

[Bd.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  11  76-81;   Dea  Dig.  I  7'6.*] 

6.  DbAINS  (I  14*)— AsSEBSlOiNTB  AND  SPEOIAL 

Taxes  —  Coixatebal  Attack  on  Assess- 

ICBNTS. 

In  a  collateral  proceeding  attacking  tbe  or- 
ganization of  a  drainage  district  evidence  that 
plaintiffs'  lands  were  not  benefited  by  the  ditch 
was  properly  exduded  as  immaterial,  such 
question  being  exdusively  for  the  determination 
of  the  county  court  organizing  the  district 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  II  6,  6;    Dec.  Dig.  |  14.*] 

7.  Apfbai.  and  Ebbob  (|  1*)— Right  or  Ap- 
peals. 

Appeals  are  purely  statutory;  no  right  of 
appeal  existing  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1^ ;   Dec.  Dig.  y  1.*] 

8.  Drains  (|  14*)- Bstabushiient  — B0rn- 
ciENCY  or  Notice. 

That  a  notice  to  landowners  of  a  proposed 
drainage  district  was  not  issued  immediately  up- 
on the  filing  of  the  final  report  of  tbe  viewers 
and  engineer  was  not  such  error  as  to  deprive 
the  county  court  of  jurisdiction,  since  tbe  rule  to 
be  applied  when  judgments  are  assailed  on  ap- 
peal or  writ  of  error  is,  as  dedared  by  Rev. 
St  1909,  I  2119,  that  they  shall  not  be  impair- 
ed bp  the  negligence  of  any  derk,  etc.,  where 
there  is  no  prejudice  to  the  parties,  and,  for 


•For  other  cases  le*  lune  topio  and  section  NUMBBR  In  Sec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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•tronger  reasons,  such  mla  shonld  apply  when 
a  jn^ment  Is  collaterally  attacked. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  K  5,  8;    Dec  Dig.  i  14.»] 
9.  Drains  (i  14*)— EsTABuaHMEiny-iJonoB— 

Cqlultkkax.  Attack. 

The  count7  court  in  a  drainage  proceeding, 
having  found  that  due  and  legal  notice  was  giv- 
en to  all  landowners  within  a  drainage  dis- 
trict, the  finding  could  not  be  attacked  in  a 
collatei'al  proceeding,  though  the  printers'  af- 
fidavit was  defective. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  |§  5,  6;   Dec.  Dig.  i  14.*] 

In  Banc.  Appeal  from  Circuit  Conrt, 
Buchanan  County;  Thomas  J.  Seehom, 
Judge. 

Bill  by  Elisha  B.  Barnes  and  others 
against  the  Missouri  Valley  Construction 
Company  and  others.  From  a  Judgment  dis- 
missing their  bill,  plaintiffs  appeal.    Affirmed. 

Equity  in  the  circuit  court  of  Buchanan 
county  to  restrain  defendants  from  construct- 
ing a  drainage  ditch  through  lands  claimed 
by  plaintiffs.  From  a  Judgment  dismissing 
plaintiffs'  bill,  they  appeal  to  this  court. 

Plaintiffs'  petition  does  not  so  Indicate,  but 
it  is  disclosed  by  other  parts  of  the  record 
that  this  litigation  arose  out  of  an  order  of 
the  county  court  of  Platte  county  organiz- 
ing drainage  district  No.  1  In  said  county, 
and  In  attempting  to  cause  the  construction 
of  a  ditch  about  five  miles  long,  which  ditch 
Is  intended  to  straighten  the  channel  of 
Sugar  creek  and  carry  the  waters  thereof 
Into  the  Missouri  ilver.  Sugar  creek  Is  de- 
scribed in  the  petition  as  a  stream  from  four 
to  six  feet  wide  and  one  foot  deep.  It  has 
a  crooked  channel  and  runs  from  northeast 
to  southwest  through  a  portion  of  Platte 
county,  emptying  into  Uttle  Sugar  Lake,  sit- 
uated about  one  mile  from  the  Missoarl  river 
in  said  county. 

The  plaintiffs  In  th^  petition  have  dili- 
gently avoided  all  reference  to  the  fact  that 
the  county  court  Is  seeking  to  construct  a 
ditch  to  drain  or  otherwise  improve  lands 
situated  in  the  above-named  drainage  dis- 
trict Said  iietltion  merely  asserts,  in  a 
general  way,  that  defendants  are  threatening 
and  about  to  enter  upon  designated  lands 
of  plaintiffs  and  unlawfully  and  maliciously 
cut  down  the  banks  of  Sugar  creek,  dig  up 
and  destroy  plaintiffs'  crops,  fences,  hedges, 
bouses,  and  barns,  and  turn  the  waters  of 
said  creek  upon  plaintiffs'  lands,  to  their 
damage  in  the  sum  of  many  thousands  of  dol- 
lars. Said  petition  further  alleges  the  In 
solvency  of  all  the  defendants,  and,  In  ap- 
propriate language,  charges  the  absence  of 
any  adequate  remedy  at  law  to  protect  the 
property  of  plaintiffs.  Defendants,  by  their 
Joint  answer,  assert  that  the  Missouri  Val- 
ley Construction  Company  Is  under  a  con- 
tract with  the  county  court  of  Platte  coun- 
ty to  construct  a  public  drainage  ditch  along 
a  right  of  way  100  feet  wide,  running  across 
some  of  the  lands  claimed  by  plaintiffs.    De- 


fendants further  specifically  plead  the  con< 
demnation  of  said  right  of  way  for  a  drain- 
age ditch  by  a  Judgmoit  of  the  county  coort 
of  Platte  county,  entered  on  December  11, 
1911,  In  a  proceeding  began  and  prosecuted 
under  article  4,  c.  41,  R.  S.  1909.  ^Qie  afore- 
said Judgment,  purporting  to  condemn  the 
right  of  way  for  a  drainage  ditdi,  is  copied 
Into  defendants'  answer,  and  purports  to 
recite  the  precise  boimdarles  of  the  right  of 
way  alleged  to  have  been  condemned,  and 
also  asserts  the  Jurisdiction  of  the  county 
court  tc  enter  said  Judgment  of  condemna- 
tion. Defendants  deny  any  intention  to  en- 
ter upon  or  disturb  any  lands  now  owned  by 
plaintiffs,  and  assert  that  plaintiffs  have 
heretofore  instituted  and  maintained  another 
suit  which  had  for  its  purpose  the  preven- 
tion of  the  construction  of  the  aforesaid 
drainage  ditch,  and  pray  that  plaintiffs  be 
enjoined  from  bringing  any  further  actions, 
either  at  law  or  in  equity,  having  for  their 
purpose  the  prevention  of  or  delay  In  digging 
said  ditch.  The  defendant  Galen  B.  Ander- 
son is  a  civil  engineer,  appointed  by  the 
county  conrt  of  Platte  county  to  assist  In 
surveying  the  right  of  way  for  the  aforesaid 
drainage  district,  and  defendant  J.  W.  Har- 
rington is  clerk  of  the  county  court  of  Platta 
county.  They  each  deny  any  Intention  of  do- 
ing anything  about  or  concerning  the  lands 
of  plaintiffs,  except  such  acts  as  they  are 
required  to  perform  In  their  respective  ca- 
pacities as  officers  of  said  county  court  The 
reply  of  plaintiffs  is  a  general  denial  of  all 
allegations  in  defendants'  answer.  The  plain- 
tiffs filed  a  motion  to  strike  ont  several 
parts  of  defendants'  said  answer,  which  mo- 
tion was  overruled,  and  thereupon  defendants 
filed  a  motion  to  dissolve  the  temporary  re- 
straining order  issued  by  the  circuit  court 
of  Platte  county  at  the  time  this  suit  was 
instituted,  on  the  following  grounds:  (1)  No 
equity  on  the  face  of  the  petition ;  (2)  a  com- 
plete defense  set  up  in  defendants'  answer; 
(3)  and  want  of  Jurisdiction  on  the  part  of 
the  court  to  determine  the  matters  in  issue. 
The  plaintiffs  filed  a  motion  praying  for 
Judgment  on  the  pleadings,  which  motion  was 
overruled.  When  the  case  was  called  for 
trial  the  plaintiffs  insisted  that  the  answer 
of  defendants  was  in  the  nature  of  a  con- 
fession and  avoidance,  and  therefore  the 
burden  of  proof  shonld  be  cast  upon  them. 
The  trial  court  seems  to  have  adopted  the 
plaintiffs'  sugge.stlon  in  this  respect 

The  evidence  of  defendants  tended  to 
prove  that  at  the  November  term,  1908,  of 
the  county  court  of  Platte  county  one  Silas 
Berry  and  nine  other  persons  owning  lands 
adjacent  to  Sugar  creek  in  said  county  filed 
a  petition,  prajing  that  a  ditch  be  construct- 
ed so  as  to  straighten  the  channel  of  said 
creek  and  turn  the  waters  thereof  into  the 
Missouri  river,  and  that  the  cost  of  con- 
structing sadb.  ditch  be  taxed  against  the 
lands  which  would  be  benefited  by  said  im- 
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provement  Said  petition  contains  all  the  le- 
dtals  required  by  section  66T9,  B.  S.  1909, 
except  that  It  omits  to  recite  whether  the 
Ijetitloners  desire  the  issuance  of  bonds  to 
raise  fonds  to  make  the  contemplated  Im- 
provement This  omission  does  not  seem  to 
be  important,  as  there  has  been  no  attempt 
to  issae  bonds.  On  Monday,  March  1,  1909, 
the  county  court  of  Platte  county  heard  the 
petition  of  said  Silas  fierry,  et  al.,  as  well 
as  18  remonstrances  or  exceptions  to  said  pe- 
tition, and,  finding  that  the  ditch  prayed  for 
was  practicable,  and  would  be  of  great  pub- 
lic utility  in  preserving  the  lands  of  peti- 
tioners and  the  public  health,  ordered  that 
the  ditdi  be  constructed,  and  that  the  lands 
to  be  benefited  thereby  should  constitute 
drainage  district  No.  1  of  Platte  county.  Mo., 
which  order  described  the  lands  to  be  in- 
cluded in  said  district  Said  order  of  March 
1, 1909,  recited  the  publication  of  a  notice  in 
a  weekly  newspaper  published  in  Platte  coun- 
ty of  the  contemplated  Improvement  and  in- 
tended incorporation  of  said  drainage  dis- 
trict, as  required  by  section  55S1,  B.  S.  1909. 
On  August  2,  1900,  the  county  court  approved 
the  report  of  the  commissioners  appointed 
by  it  to  view,  survey,  and  locate  the  precise 
boundaries  and  route  of  the  proposed  drain- 
age district;  and  on  said  last-named  day  or- 
dered and  directed  Galen  B.  Anderson,  Its 
engineer,  to  let  a  contract  for  the  constmc- 
tlon  of  said  proposed  ditch.  On  October  1, 
1909,  7  of  the  plaintiffs  in  the  present  in- 
junction suit,  with  13  other  landowners  of 
drainage  district  No.  1  of  Platte  county,  in- 
stituted a  suit  In  the  circuit  court  of  that 
county  to  restrain  Oalen  B.  Anderson,  the 
engineer,  the  clerk  and  members  of  the  coun- 
ty court  from  letting  any  contract  to  con- 
struct the  proposed  drainage  ditch.  Tne  pe- 
tition in  said  suit  is  very  similar  to  the  one 
filed  in  the  present  action.  It  does  not  ad- 
mit that  any  drainage  district  has  been  or- 
ganized, but  alleges,  generally,  the  want  of 
legal  authority  or  power  on  the  part  of  the 
county  court  of  Platte  county  and  the  en- 
Igneer  to  let  a  contract  for  constructing  the 
proposed  ditch,  averring  irreparable  Injury, 
etc.  In  short,  the  petition  in  that  action  is 
a  collateral  attack  upon  the  drainage  pro- 
ceedings before  recited,  without  referring  to 
them  or  praying  the  dissolution  or  dlsln- 
corporatlon  of  the  district.  This  last-men- 
tioned suit  was  tried  in  the  circuit  court  of 
Jackson  county  on  February  6, 1911,  and  the 
following  final  Judgment  entered  therein  in 
favor  of  the  plaintiffs :  "That  the  Judgment 
and  orders  made  by  the  county  court  of 
Platte  county.  Mo.,  on  July  26,  1909,  and  Au- 
gust 2,  1909,  providing  for  advertising  for 
bids  for  letting  and  making  contracts  and 
constructing  and  digging  of  public  ditch 
across  the  lands  of  plaintiffs  named  In  their 
petition  herein  are  void,  and  that  defend- 
ants have  no  authority  under  said  orders  and 
Judgments  of  said  county  court  to  advertise 
for  bids,  or  to  let,  make,  or  enter  into  any 


contract  for  the  construction  of,  or  to  dig, 
said  public  ditch  across  said  lands  of  plain- 
tiffs. The  court  orders  that  the  defendants, 
and  all  of  them,  be,  and  they  are  hereby,  re- 
strained and  enjoined  from  advertising  for 
bids  for,  and  from  letting,  making,  or  enter- 
ing Into  any  contract  for  the  construction  of, 
and  digging  of  said  public  ditch,  under  said 
Judgments,  orders  of  said  county  court  of 
Platte  county.  Mo.,  made  on  July  26,  1909, 
and  August  2,  1909 ;  and  defendants  are  en- 
Joined  and  restrained  from  entering  upon 
the  lands  of  plaintiffs,  or  ordering,  author- 
izing, directing,  or  causing  other  parties  so 
to  do,  for  the  purpose  of  construction  of,  or 
excavating  or  digging,  said  public  ditch  un- 
der said  orders  and  judgments  of  said  coun- 
ty court,  so  made  on  the  26tb  day  of  July, 
and  the  2d  day  of  August,  A.  D.  1909."  The 
above  judgment  was  introduced  by  defend- 
ants over  the  objections  and  exceptions  of 
plaintiffs.  Neither  party  has  pleaded  said 
judgment  In  this  action.  No  appeal  or  writ 
of  error  was  prosecuted  from  the  above- 
redted  judgment,  but  after  the  rendition 
thereof  the  county  court  of  Platte  county  ap- 
pointed an  engineer  and  viewers  (the  same 
parties  who  had  theretofore  served  in  that 
capacity)  to  resurvey  and  correctly  locate 
the  boundaries  of  drainage  district  No.  1 
of  Platte  county,  and  to  resurvey  and  locate 
the  precise  boundaries  of  the  proposed  drain- 
age district  and  make  a  report  of  the  bene- 
fits which  would  accrue  to. the  lauds  in  said 
district  by  the  construction  of  said  ditch, 
as  well  as  the  damages  which  would  be  sus- 
tained by  landowners  through  the  condem- 
nation and  appropriation  of  a  right  of  way 
for  said  ditch  through  their  lands.  Said  re- 
port to  also  contain  a  statement  of  the  esti- 
mated cost  of  the  proposed  ditch.  At  the 
May  term,  1911,  of  said  county  court  the 
viewers  and  engineer  filed  their  report  as 
directed  and  required  by  the  order  of  the 
county  court 

There  was  also  Introduced  in  evidence,  but 
not  pleaded,  some  memoranda  concerning  a 
salt  prosecuted  in  the  United  States  court 
to  prevent  the  construction  of  the  ditch  over 
which  this  controversy  arose,  but  it  appears 
that  said  last-mentioned  suit  was  dismissed 
by  mutual  consent  of  the  parties  thereto,  so 
that  it  need  not  be  considered  in  this  action. 

About  two  months  after  the  filing  of  the 
last  report  of  the  viewers  and  engineer,  to 
wit  on  July  3,  1911,  the  county  clerk  of 
Platte  coun^  issued  and  published  a  notice 
to  landowners,  fixing  August  7,  1911,  as  the 
date  for  hearing  exceptions  to  said  report 
and  the  benefits  assessed  and  damages  award- 
ed therein.  Further  details  of  this  notice 
will  receive  attention  in  our  opinion.  Upon 
the  publication  of  the  last-mentioned  notice, 
the  proceedings  to  construct  the  proposed 
ditch  were  continued  until  November  6,  1911, 
when  the  county  court,  without  quashing  the 
notice  issued  on  July  3,  1911,  or  dismissing 
the  cause  as  to  any  person  then  in  court. 
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caused  a  new  notice  to  be  issued  to  land- 
owners returnable  on  December  11,  1911. 
On  December  11,  1911,  the  county  court  of 
Platte  county,  after  reciting  tbat  It  bad  ac- 
quired Jurisdiction  over  all  the  persons  own- 
ing lands  In  drainage  district  No.  1,  rendered 
judgment,  approving  and  confirming  the  last 
report  of  the  viewers  and  engineer  condemn- 
ing the  right  of  way  for  the  ditch,  and  direct- 
ing the  letting  of  a  contract  for  its  construc- 
tion. It  is  under  and  pursuant  to  this  last- 
mentioned  Judgment  that  defendant  Missouri 
Valley  Construction  Company  is  threatening 
to  dig  the  ditch  about  which  plaintiffs  com- 
plain. In  the  finding  of  fact  by  the  honor- 
able circuit  court  of  Jackson  county,  where 
this  cause  was  heard  on  a  change  of  venue, 
it  is  recited  tbat  the  notice  Issued  on  July  3, 
1911,  to  landowners  was  BufiSdent  to  confer 
Jurisdiction  upon  the  county  court  to  render 
the  Judgment  of  December  11,  1911,  and  ac- 
cordingly the  plaintiffs'  bill  was  dismissed. 
The  plaintiffs'  motion  for  new  trial  assigns, 
in  general  terms,  sundry  errors  of  the  trial 
court,  all  of  which  may  be  considered  under 
the  assignments  that  the  Judgment  is  for  the 
wrong  party,  and  that  the  trial  court  "dis- 
regarded and  failed  to  consider  either  the 
law  or  the  evidence  in  rendering  the  Jndg- 
mfflit." 

James  H.  Hull,  of  Platte  City,  and  James 
W.  Boyd  and  Perry  A.  Bmbaker,  both  of  St. 
Joseph,  for  appellants.  Norton  B.  Anderson, 
of  Platte  City,  Ar'dey  Gabbert,  of  St  Joseph, 
W.  H.  Richards,  of  Oregon,  Mo.,  George  W. 
Day,  of  Kansas  City,  and  R.  L.  Spencer,  of 
Bt  Joseph,  for  respondents. 

I.  Municipal  Corporations. 

BROWN,  J.  (after  stating  the  facts  as 
above).  [11  Quite  a  mass  of  the  thousand 
pages  of  evidence  Introduced  by  plaintiffs  was 
directed  toward  overturning  or  showing  the 
invalidity  of  the  order  of  the  county  court 
of  Platte  county  organizing  drainage  district 
No.  1  of  said  county,  where  defendants 
threaten  to  construct  the  purposed  ditch. 
Said  drainage  district  being  a  municipal  cor- 
poration of  this  state,  the  legality  of  its  or- 
ganization cannot  be  collaterally  assailed, 
nor  even  Inquired  into  at  the  suit  of  an  in- 
dividual. This  doctrine  Is  supported  by  the 
following  cases:  State  ex  rel.  Ck)leman  v. 
Blair,  245  Mo.  680,  151  S.  W.  148;  State  v. 
Fuller,  96  Mo.  165,  9  S.  W.  583;  Catholic 
Church  V.  Tobbein,  82  Mo.  418;  Bumham  v. 
Rogers,  167  Mo.  17,  66  S.  W.  970;  and  School 
District  No.  35  V.  Hodgln,  180  Mo.  70,  loc.  dt 
78,  79  S.  W.  148. 

II.  Former  Adjudication. 

The  plaintiffs  strenuously  objected  to  the 
introduction  of  the  Judgment  entered  by 
Judge  Powell  of  the  Jackson  circuit  court 
inistalning  the  first  injunction  suit  brought 
by  some  of  the  plaintiffs  and  others  to  re- 
strain the  county  court  and  Its  officers  from 


letting  a  contract  to  construct  the  proposed 
ditch.  At  the  time  of  the  trial  plaintiffs  did 
not  think  enough  of  tbat  judgment  to  plead  it 
as  an  estoppel  to  tbe  defenses  set  up  in  the 
answer,  yet  in  their  briefs  and  argument  oto 
tenus  plaintiffs  lean  heavily  on  the  decree  of 
Judge  Powell  to  secure  a  reversal  of  this 
case,  and  even  assert  that  Judge  Powell's  de- 
cree dissolved  the  drainage  district  The 
most  casual  inspection  of  Judge  Powell's  de- 
cree, copied  in  our  statenient,  will  demon- 
strate that  it  only  purports  to  restrain  the 
advertising  for  and  the  letting  of  a  contract 
to  construct  the  ditch.  Whether  that  Judg- 
ment could  be  given  an  effect  beyond  the 
power  of  the  court  to  grant  in  a  suit  institut- 
ed and  maintained  by  individuals  we  need 
not  decide,  because  it  did  nothing  beyond  what 
It  purported  to  do.  It  restrained  tbe  letting  of 
a  contract  to  construct  the  ditch ;  and,  while 
the  particular  reasons  for  granting  that  re- 
lief are  not  recited  in  the  decree,  it  is  most 
probable  that  the  decree  rests  upon  the  in- 
sufficiency or  inaccuracy  of  the  first  survey 
of  tbe  proposed  ditch,  or  the  invalidity  of  tbe 
Judgment  entered  by  the  county  court  in  1909, 
ordering  said  ditch  constructed  and  attempt- 
ing to  condemn  tbe  right  of  way  therefor. 
All  of  said  defects  may  be,  and  we  hold  that 
they  were,  cured  by  a  subsequent  survey  of 
the  right  of  way  and  a  decree  of  the  county 
court  entered  on  December  11,  1911,  which 
decree  is  now  pleaded  by  defendants  as  their 
authority  for  constructing  the  ditch. 

III.  Suit  Against  Dead  Man. 

[2]  We  will  now  consider  such  errors  as 
plaintiffs  think  they  have  found  in  said 
drainage  proceedings.  First,  it  is  contended 
that  the  county  court  acquired  no  jurisdic- 
tion over  the  ovniers  of  a  certain  tract  of 
land  in  the  drainage  district  reported  by  the 
viewers  as  belonging  to  one  D.  W.  Hutson, 
because  said  Hutson  was  dead  long  prior  to 
the  filing  of  the  petition  to  organize  the 
drainage  district.  Granting  that  a  suit  be- 
gun and  prosecuted  against  a  dead  man  is 
void  as  to  him,  yet  under  the  facts  herein- 
after recited  we  think  appellants'  contention 
is  unsound.  The  defendants  have  introduced 
deeds  establishing  the  fact  that  the  title  of 
D.  W.  Hutson  in  and  to  lands  in  tbe  drain- 
age district  was  divested  out  of  him  during 
his  lifetime,  and  invested  in  other  parties, 
some  of  them  plaintiffs  In  this  action.  The 
notice  issued  to  landowners  on  July  3,  1911, 
by  the  county  clerk  of  Platte  county  was  di- 
rected to  some  of  the  plaintiffs  in  this  action 
and  generally  to  all  other  persona  oicning 
landt  to  be  affected  by  the  proposed  drainage 
ditch.  That  notice  complied  with  section 
6587,  R.  S.  1909,  and  was  sufficient  to  give  the 
court  jurisdiction  over  each  and  every  person 
owning  lands  within  tbe  drainage  district, 
and  the  appellants,  who  were  then  part  own- 
ers of  tbe  D.  W.  Hutson  lands,  were  accord- 
ed every  opportunity  required  by  law  to  ap- 
pear in  the  county  court  and  resist  the  Judg- 
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ment  condemning  the  right  of  way  for  the 
proposed  dttCh. 

In  the  case  of  Coleman  t.  Blair,  recently 
decided  by  this  court  (246  Mo.  loa  dt  680, 
151  S.  W,  148),  It  was  held  not  necessary,  In 
the  notice  to  landowners  of  the  assessment 
of  benefits  and  awarding  of  damages  arising 
ont  of  the  construction  of  a  proposed  drain- 
age ditch,  to  designate  every  person  appear- 
ing by  the  deed  records  to  own  lands  wlthtn 
the  district  The  names  to  be  Inserted  In 
the  aforesaid  notice  are  usually  obtained  by 
the  viewers  while  Inspecting  and  locating  the 
right  of  way  for  the  ditch,  and  such  notice 
should,  in  addition  to  the  names  returned  by 
the  viewers,  also  designate  generally  all  oth- 
er persons  whose  lands  will  be  aftected  by 
the  proposed  Improvements.  Sudi  notice, 
when  duly  published,  Is  due  process  of  law. 
State  ex  reL  Coleman  v.  Blair,  246  Mo.  loc. 
dt  686,  687,  161  S.  W.  148,  and  cases  there 
dted. 

IV.  Survey  of  Ditch. 

[S]  A  further  contention  of  plaintUIs  Is 
that  the  last  survey  of  the  right  of  way  of 
the  proposed  ditch  Is  inaccurate,  in  that  it 
does  not  describe  correctly  the  100-foot  strip 
of  land  upon  which  defendants  are  threaten- 
ing to  enter  and  construct  theditdi.  At  the 
trial  the  plaintifls  Introduced  a  surveyor  and 
dvil  engineer  by  the  name  of  Stelnlnger,  who 
testified  that  he  had  gone  over  the  survey 
of  the  right  of  way  for  the  proposed  ditch 
as  copied  Into  defendants'  answer,  and  that 
at  one  point  In  said  survey  there  was  a  break, 
or  lack  of  continuity,  whereby  a  strip  of  land, 
20  feet  wide  on  the  boundary  of  the  right  of 
way,  and  narrowing  to  a  point  at  the  center 
of  such  right  of  way,  was  never  surveyed  or 
condemned;  also  that  at  another  point,  for 
a  distance  of  200  feet,  the  right  of  way  was 
160  feet  wide,  instead  of  only  100  feet  wide, 
as  claimed  by  defendants.  The  plaintiffs' 
witness  further  stated  he  did  not  consider 
this  last  defect  to  be  serious,  and  that  it 
was  probably  caused  by  the  fact  that  the 
section  of  land  where  the  ditch  is  to  be 
constructed  is  longer  than  it  was  thought  to 
be  by  the  viewers  appointed  to  condemn  the 
right  of  way.  When  this  evidence  came  in 
the  defendants  requested,  and  were  granted, 
permission  to  amend,  their  answer  to  con- 
form to  the  proofs,  and  the  answer  was  ac- 
cordingly amended,  bat  the  amendment  Is 
not  definitely  set  out  in  the  record.  We  do 
not  consider  the  defects  complained  of  in 
this  paragraph  to  be  of  such  a  serious  na- 
ture as  to  Justify  an  Injunction  against  the 
construction  of  the  ditch.  If  the  final  report 
of  the  commissioners  and  engineer  appointed 
to  survey  and  locate  the  right  of  way  Is  cor- 
rect, the  Judgment  ent«~^  by  the  count? 
court  can  be  amended  nunc  pro  tunc,  and,  at 
any  event,  as  the  right  of  injunction  is  a 
matter  of  grace  rather  than  of  right,  we  are 
constrained  to  hold  that  the  defects  mention- 
ed are  not  of  such  a  grave  character  as  to 


Justify  the  reversal  of  the  Judgment  John- 
son V.  United  Railways  Co.,  227  Mo.  423,  loc. 
dt  460,  127  S.  W.  63. 

[4]  If  there  be  any  fragment  of  the  land 
over  which  the  defendants  are  about  to  con- 
struct the  ditch  which  has  not  been  condemn- 
ed, there  would  be  nothing  to  prevent  the 
owner  of  such  fragment  from  maintaining 
an  action  against  the  drainage  district  for 
his  damages  after  the  ditch  has  been  con- 
structed.   Sections  6698,  6699,  R.  S.  1909. 

Under  section  6683,  R.  S.  1909,  the  drainage 
district  may  sue  and  be  sued,  and  it  cannot 
be  considered  as  insolvent,  as  power  is  ex- 
pressly conferred  on  the  county  court  to  levy 
taxes  to  pay  the  expenses  of  condemning  or 
purchasing  such  additional  lands  as  the  dis- 
trict may  need  for  a  right  of  way.  Section 
5588,  R.  S.  1909,  as  amended  by  Laws  1913. 
p.  276. 

V.    Notice  to  Landowners — Second  Notice. 

[I]  Plaintiffs'  resourceful  counsel  further 
contend  that  by  causing  to  be  Issued  a  new 
notice  to  landowners  on  November  6,  1811, 
the  county  court  nullified  the  notice  issued 
by  Its  derk  on  July  3d  of  that  year,  but  we 
find  that  contention  cannot  be  sustained.  If 
the  landowners  were  brought  into  court 
through  the  July  notice,  there  is  no  reason 
for  contending  that  they  were  released  by  an 
additional  notice,  which  need  not  have  been 
given.  Bumes  v.  Burnes,  61  Mo.  App.  612. 
We  find  nothing  in  the  evidence  indicating 
an  intention  on  the  part  of  the  county  court 
to  release  its  Jurisdiction  over  any  land- 
owner who  was  served  by  the  notice  Issued 
in  July  and  returnable  in  August,  1911. 
The  continuance  of  the  cause  to  furnish  time 
to  publish  another  unnecessary  notice  gave 
the  appellants  additional  time  to  appear  and 
contest  the  assessment  of  benefits  and  the 
awarding  of  damages  by  the  viewers,  and  the 
appellants  cannot  be  heard  to  complain  of  a 
mere  Irregularity  which  did  not  prejudice 
them  in  any  way.  The  plaintiffs  have  not 
pointed  out  any  defect  in  the  notice  to 
landowners  issued  on  July  3,  1911,  and  we 
have  not  found  any  error  therein  which 
would  impair  the  Jurisdiction  of  the  county 
court  to  render  the  Judgment  which  it  did 
enter  on  December  11,  1911,  condemning  the 
right  of  way  for  the  proposed  ditdi.  War- 
rants were  issued  by  the  coimty  court  and 
tendered,  to  such  of  the  appellants  as  could 
be  found  In  Platte  county,  for  the  dam- 
ages which  were  awarded  to  them  by  the 
commissioners  who  surveyed  the  right  of 
way,  and  the  refusal  by  plaintiffs  to  ac- 
cept the  warrants  tendered  to  them  Is  not  a 
matter  of  which  they  have  a  right  to  com- 
plain. 

VI.    Rejected  Evidence. 

[(,  7]  During  the  trial  the  plaintiffs  offer- 
ed to  prove  that  their  lands  would  be  in- 
jured by  the  construction  of  the  proposed 
ditch,  but  this  evidence  was  ezduded.   We  do 
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not  see  how  the  trial  court  oonld  baTe 
ruled  otherwise.  The  General  Assembly  has 
confided  to  the  county  court  the  power  to 
pass  upon  such  question,  as  well  as  the  pro- 
priety or  wisdom  of  organizing  the  drainage 
district,  and,  while  no  appeal  has  been  pro- 
vided for  from  Its  decision  declaring  a  dis- 
trict organized,  if  more  appeals  are  needed, 
the  Legislature  alone  can  grant  that  relief. 
Millar  V.  Transit  Co.,  210  Mo.  loc.  dt  108, 
115  8.  W.  621.  The  appellants  were  given 
due  notice,  and  an  ample  opportunity  to  pre- 
sent their  grievances  to  the  county  court, 
and  if  they  have  failed  to  do  so,  the  fault 
must  rest  upon  their  shoulders.  A  defend- 
ant cannot  choose  the  forum  where  his 
coDtenttons  shall  be  litigated;  he  must  use 
the  forum  which  the  General  Assembly  has 
provided,  and  into  which  he  has  been  sum- 
moned. 

VII.  Issue  of  Notice. 

[•]  It  is  also  contended  by  plaintiffs  that 
the  publication  to  landowners  Issued  on 
July  3,  1911,  is  void,  because  not  Issued 
immediately  upon  the  filing  of  the  final  re- 
port of  the  viewers  and  engineer.  Said  no- 
tice was  in  fact  not  Issued  until  about  two 
months  after  the  report  of  the  viewers  was 
filed.  Publication  or  voluntary  appearance 
are  the  only  methods  of  obtaining  jurisdic- 
tion of  landowners  In  a  proceeding  to  drain 
lands  under  article  4,  c.  41,  R.  S.  1909.  The 
names  included  in  the  notice  were  the  names 
of  the  persons  designated  in  the  report  of  the 
viewers  as  owning  the  several  tracts  of  land 
in  the  drainage  district  If  the  plaintiffs 
in  this  cause  had  purchased  their  lands 
after  the  report  of  the  viewers  was  filed,  and 
before  the  notice  was  published,  they  might 
be  In  a  better  position  to  complain  of  the 
delay  in  issuing  and  publishing  the  notice, 
because  a  notice  directed  to  former  landown- 
ers might  not  be  as  likely  to  reach  or  com- 
mand the  attention  of  the  present  owners  as 
if  it  were  directed  to  such  present  owners 
by  name  as  designated  in  the  viewers'  re- 
port The  notice  now  under  consideration 
should  have  been,  and  was,  directed  by 
name  to  the  persons  owning  lands  in  the 
drainage  district  as  reported  by  the  viewers 
and  engineer.  It  was  also  directed  generally 
to  those  having  lands  which  would  be  affect- 
ed by  the  proposed  ditch;  and,  as  it  does 
not  appear  that  any  of  the  plaintiffs  pur- 
chased their  lands  in  the  district  after  the 
report  of  the  viewers  and  engineer  was  filed, 
they  were  in  no  way  prejudiced  by  the 
clerk's  failure  to  Issue  and  pubUsh  the  no- 
tice more  promptly. 

The  filing  of  the  report  of  the  viewers  oc- 
cupies a  very  similar  position  in  law  to  the 
fllhig  of  an  affidavit  alleging  the  nonresldency 


of  a  defendant  in  an  action  against  such  non- 
resident In  that  class  of  cases  it  is  a 
general  rule  in  this  state  ,that  where  the 
order  of  publication  is  in  fact  Issned  upon 
a  proper  affidavit,  and  is  published  in  ac- 
cordance with  the  requirements  of  the  stat- 
utes, a  Judgment  based  on  such  order  of  pub- 
lication is  not  invalid  because  the  order  was 
not  Issued  and  published  at  the  very  time  it 
was  applied  for.  Whlnnery  v.  Missouri  Lum- 
ber ft  SOnlng  Co.,  231  Mo.  262,  132  S.  W. 
661;  Kane  v.  McCown,  56  Mo.  181;  and 
Johnson  v.  Gage,  67  Mo.  160. 

Section  2119,  R.  8.  1909,  ordains  that: 
"•    •    *    Judgment    *    •    »    shall  not  be 

•  •  •  impaired  or  In  any  way  affected  by 
reason  of  •  •  *  any  other  default  or 
negligence  of  any  clerk  or  officer  of  the  court 

•  •  •  by  which  neither  party  shall  have 
been  prejudiced."  This  is  the  rule  to  be  ap- 
plied when  judgments  are  assailed  by  appeal 
or  writ  of  error,  and  there  are  stronger  rea- 
sons why  it  should  be  applied  when,  as  in 
this  case,  the  judgment  of  a  court  of  com- 
petent jurisdiction  Is  subjected  to  collateral 
attack.  The  delay  in  issuing  and  publishing 
the  notice  did  not  constitute  such  error  so  as 
deprive  the  county  court  of  jurisdiction. 

VIIL      Publisher's    Affidavit 

[•)  A  farther  insistence  of  plaintiffs  is 
that  there  is  no  competent  evidence  that  the 
notice  to  landowners  was  ever  published; 
there  being  a  defect  In  the  jurat  to  the  affi- 
davit of  the  printer,  whereby  it  is  made  to 
appear  that  such  affidavit  was  sworn  to 
before  the  notice  was  published.  This  in- 
sistence cannot  be  sustained  for  the  reason 
that  the  county  court  made  a  specific  finding 
that  due  and  legal  notice  had  been  given  to 
all  persons  owning  lands  within  the  drain- 
age district  except  those  who  had  volun- 
tarily entered  their  appearance.  That 
court  was  not  restricted  to  the  printer's  affi- 
davit, but  could  receive  oral  evidence  that 
the  notice  was  published  in  a  newspaper  in 
the  manner  required  by  law.  It  is  presumed 
to  have  heard  such  oral  evidence  when  its 
judgment  is  assailed  collaterally.  Robbins  v. 
Boulware,  190  Mo.  34,  88  S.  W.  674,  109  Am. 
St.  Rep.  746,  and  Raley  T.  Guinn,  76  Mo. 
263. 

IX. 

After  a  laborious  inspection  of  a  volumi- 
nous record  we  are  convinced  that  the  judg- 
ment of  the  circuit  court  was  for  the  right 
party,  and  should  be  affirmed.  It  is  so  ot^ 
dered. 

LAMM,  C.  J.,  WOODSON,  GRAVES,  PAR- 
IS,  and  WALKER,  JJ,  concur.  BOND,  J, 
concurs  in  result 
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8TATB  ex  ret  XTNITBD  BTS.  GO.  ▼.  BET- 

NOIiDS  «t  aL 
(Sapreme  Coort  of  MiasourL    April  2,  1914.) 

1.  CBBTIOBABI  (I  44*)— ISBUAHOB  IS  VACA- 
TION. 

A  judge  of  the  Supreme  Court  may,  in  the 
exercise  of  the  power  of  superinteadiog  control 
conferred  on  the  Supreme  Court  by  Const,  art. 
6,  §  8,  amendment  of  1884,  issue  in  vacation 
certiorari  to  a  court  of  appeals  to  quash  its 
judgment. 

[£d.  Note.— For  other  cases,  see  Oertiorari, 
Cent  Dig.  {$  98-107 ;   Dec  Dig.  i  44.*] 

2.  Cebtiokabi  (§  29*)— Ebsoneottb  Decisions 
— poweh  of  stjpbeme  coubt. 

Under  Const,  art.  6,  §  6,  declaring  that  the 
last  previous  rulings  of  the  Sapreme  Court  shall 
be  controlling  authority  in  the  Courts  of  Ap- 
peals, and  section  8,  Amendment  of  1884,  con- 
ferring on  the  Supreme  Court  superintending 
control  over  the  Courts  of  Appeals  by  manda- 
mus, prohibition,  and  certiorari,  the  Supreme 
Court  will  on  certiorari  quash  a  judgment  of  a 
court  of  appeals,  where  the  Court  of  Appeals  re- 
fused to  follow  the  last  previous  rulings  of  the 
Supreme  Court,  but,  before  the  Supreme  Court 
will  do  so,  the  failure  to  follow  such  last  previ- 
ous rulings  must  exist  as  a  matter  of  real  sub- 
stance and  be  so  plain  that  no  one  with  fair 
powers  of  discrimination  will  have  difficulty  in 
locating  the  conflict. 

[Ed.  Note.— For'  other  cases,  see  Certiorari, 
Cent.  Dig.  f  42;   Dec  Dig.  §  29.*] 
8.  C^BnoKABi   (S  64*)— Scope  of  Ihquiby- 

FOWEB    OF  SXTFBXME    OOUBT. 

The  Supreme  Court,  on  certiorari  to  quash 
a  judgment  of  the  Court  of  Appeals  on  the 
ground  that  it  has  failed  to  follow  the  last 
previous  decision  of  the  Supreme  Court,  will 
consider  only  the  pleadings,  evidence,  and  facts 
as  recited  by  the  Court  of  Appeals,  and  will  not 
examine  the  evidence  to  ascertain  whether  the 
Court  of  Appeals  has  correctly  stated  it. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  U  174,  176,  183,  184;  Dec  Dig. 
164.*] 

4.  Certiobabi  (I  36*)— Objections  in  Tbial 
CouBT — Instbuotions — CoNTBorxiNo  Deci- 
sions—OoNJrLicTiNO  Decisions. 

Where,  in  an  action  by  a  common  laborer 
for  personal  injuries,  there  was  evidence  that  he 
was  confined  to  his  bed  more  than  three  weeks, 
but  no  evidence  of  the  value  of  his  time  lost,  and 
there  was  no  requested  charge  limiting  a  recov- 
ery for  time  lost  to  nominal  damages,  a  judgment 
of  a  court  of  appeals  affirming  the  judgment  for 
plaintiff  on  a  verdict,  rendered  under  instruc- 
tions authorizing  a  finding  for  time  lost,  would 
not  be  quashed  as  conflicting  with  the  last  pre- 
vious decisions  of  the  Supreme  Court  adjudging 
that  the  giving  of  such  an  instruction,  in  the 
absence  of  evidence  of  time  lost  ^as  reversible 
error. 

[£d.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  51,  62 ;  Dec  Dig.  |  36.*] 

6.  Tbial  (§  266*)— iNBTBUCTioNS— Requests— 

Necessitt. 

Where  an  Instruction  submitting  the  issue 
supported  by  the  pleadings  and  evidence  is  only 
objectionable  on  the  ground  that  it  is  too  gen- 
eral, a  party  failing  to  request  a  charge  limiting 
the  effect  thereof  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  628-641;  Dec  Dig.  i  256.*] 

Woodson,  Graves,  and  Faris,  JJ.,  dissenting 
in  part. 

In  Banc.  Certiorari  ty  the  State,  on  the 
relation  of  the  tJnited  Railways  Company, 


against  George  D.  Reynolds  and  others 
to  quash  a  Judgment  of  the  St  Louis  Court 
of  Appeals.  PreUmlnaiy  writ  of  certiorari 
(158  S.  W.  446)  quashed. 

This  is  an  original  action  in  this  court  to 
quash  a  judgment  entered  by  the  St.  Louis 
Court  of  Appeals,  affirming  a  judgment  of 
the  circuit  court  of  St  Liouls  dty,  in  a  case 
in  which  one  Edward  W.  Nelson  was  respond- 
ent and  the  United  Railways  Company  (the 
relator  herein)  was  appellant  (158  8.  W.  446), 
for  the  alleged  reason  that  said  Court  of 
Appeals  failed  to  foUow  the  last  previous 
ruling  of  this  court,  as  required  by  section  6, 
art  6,  Constitution  of  Missouri,  as  amended  > 
In  the  year  1884. 

The  particular  issue  upon  which  It  Is  al- 
leged that  respondents,  as  such  Court  of  Ap- 
peals, failed  and  refused  to  follow  the  last 
previous  ruling  of  this  court  arose  in  this 
wise:  The  said  Edward  W.  Nelson  prosecut- 
ed an  action  in  the  circuit  court  of  St.  Louis 
dty  against  the  relator,  for  personal  Inju- 
ries alleged  to  have  been  Inflicted  by  or 
through  the  negligence  of  relator.  In  which 
action  a  judgment  was  entered  In  favor  of 
said  Edward  W.  Nelson  for  $4,200.  In  the 
suit  so  prosecuted  by  said  Nelson,  there  was 
evidence  tending  to  prove  that  he  was  con- 
fined to  his  bed  three  weeks,  and  that  he 
lost  time  from  his  work  as  a  common  laborer 
on  account  of  his  Injuries,  but  there  was  no 
evidence  as  to  what  wages.  If  any,  be  had 
been  receiving  before  his  injuries,  nor  what 
his  work  was  reasonably  worth.  The  circuit 
court  gave  an  Instruction  to  the  Jury  author- 
izing It  to  find  for  said  Nelson  for  the  time 
he  had  lost  by  reason  of  his  alleged  injuries. 
On  appeal,  error  was  assigned  by  relator  on 
account  of  the  aforesaid  instruction.  In  re- 
fusing to  reverse  the  Judgment  so  rendered 
In  favor  of  said  Nelson,  the  relator  asserts 
that  said  Court  of  Appeals  failed  to  follow 
the  ruUng  of  this  court  in  the  cases  of 
Slaughter  t.  Railroad,  116  Mo.  269,  274,  23 
S.  W.  760,  Davidson  v.  Transit  Co.,  211  Mo. 
320,  344,  109  S.  W.  583,  and  Duke  v.  Rail- 
road, 99  Mo.  347,  12  S.  W.  636. 

The  instruction  given  by  the  circuit  court, 
and  which  relator  contends  should  have 
worked  a  reversal  of  the  judgment  obtained 
by  said  Nelson,  reads  as  follows:  "The  court 
Instructs  you  that,  if  you  find  for  the  plain- 
tiff, you  should,  in  estimating  his  damages, 
consider  his  physical  condition  before  and 
since  receiving  the  injuries  for  which  he  sues 
(as  shown  by  the  evidence),  Ms  logs  of  time, 
if  any,  and  his  physical  and  mental  anguish, 
If  any,  suffered  by  him  on  account  of  his  In- 
juries at  the  time  of  and  since  such  Injuries 
(as  shown  by  the  evidence),  and  such  damag- 
es, if  any,  as  you  may,  from  the  evidence, 
find  reasonably  certtiin  he  will  suffer  In  the 
future  by  reason  of  his  Injuries,  and  you  will 
assess  his  damages  at  such  sum  as  will,  In 
your  Judgment,  under  the  evidence,  reason- 
ably compensate  blm  for  such  Injuries,  not 
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exceeding  the  sum  of  |10,000."  (The  italics 
are  our  own,  and  are  employed  to  the  end  of 
InrltlnK  attention  to  those  words  later  In  the 
opinion.) 

The  facts  In  said  case  of  Nelson  v.  United 
Railways  Co.,  and  the  reasons  assigned  by 
respondents  for  affirming  the  Judgment  of 
the  circuit  court  in  said  cause,  are  set  out  In 
that  part  of  their  opinion  which  reads  as 
follows:  "Plaintiff  testified  that  he  was  in 
bed  three  weeks  and  four  days  and  was  un- 
able to  get  out  of  the  bouse  until  six  weeks 
elapsed  after  his  hurt  It  appears,  too,  that 
he  was  unable  to  perform  any  kind  of  man- 
ual labor  for  a  webk  thereafter.  As  above 
said,  all  of  this  evidence  was  received  with- 
out objection  on  the  part  of  defendant;  and, 
this  being  true,  it  was  entirely  proper  for  the 
court  to  submit  the  queatlon  arising  thereon 
to  the  Jury,  though  no  dalm  was  made  in 
the  petition  on  that  account  See  Mellor  v. 
Mo.  Pac.  R.  Co.,  105  Mo.  456,  16  S.  W.  849 
[10  L.  R.  A.  36] ;  Loe  v.  a,  R.  I.  &  P.  R.  Co., 
57  Mo.  App.  350.  The  Judgment  is  then  not 
to  be  reversed  for  the  reason  a  recovery  was 
allowed  as  for  loss  of  time  in  the  past  be- 
cause not  claimed  in  the  petition,  for  It  is 
clear  that  matter  was  waived  by  permitting 
the  proof  to  be  received  without  objection, 
and  is  to  be  regarded  as  a  mere  immaterial 
variance  under  the  statute.  Litton  t.  Chi- 
cago, p.  &  Q.  R.  Co.,  HI  Mo.  App.  140,  146, 
85  S.  W.  978.  In  80  far  as  the  right  to  re- 
cover as  for  loss  of  earnings  in  the  future 
is  concerned,  the  petition  expressly  lays  a 
claim  tor  tltat,  and,  of  course,  the  evidence 
tending  to  prove  it  was  properly  received. 
By  reference  to  the  language  of  the  instruc- 
tion above  set  out,  it  wlU  appear  that  it  does 
not  expressly  direct  the  Jury  to  consider 
plaintiff's  loss  of  time  In  the  past  but  on 
the  contrary,  authorizes  a  recovery  alone  for 
'his  loss  of  time.'  See  the  words  italicized 
in  the  instruction.  But,  of  course,  this  au- 
thority to  consider  plaintiff's  loss  of  time  as 
an  element  of  damages  is  to  be  viewed  as 
tboogh  the  Jury  understood  it  to  authorize  a 
recovery  for  the  time  lost  in  the  past  as  well 
as  diminished  earning  power  in  the  future. 
However  this  may  be,  the  evidence  of  time 
lost  as  well  as  that  tending  to  prove  a  di- 
minished earning  capacity,  was  properly  in, 
and  the  giving  of  the  Instruction  as  worded 
is  not  to  be  condemned  for  the  mere  failure 
to  lay  a  claim  in  the  petition  for  past  loss  of 
time.  But  it  is  argued,  though  evidence  was 
received  as  to  the  loss  of  time  in  the  past 
and  diminished  earning  power  for  the  future, 
the  court  should  not  have  submitted  these 
elements  of  recovery  to  the  Jury  for  the  rea- 
son no  evidence  was  introduced  tending  to 
prove  the  value  of  plaintiff's  time.  It  is  true 
nothing  appears  as  to  the  amount  plaintiff 
earned  when  employed;  and,  if  the  case  pre- 
sented the  feature  of  one  following  some  par- 
tlcnlar  calling  toudilng  the  nature,  charac- 
ter, and  compensation  of  which  the  Jury  were 
wholly  unadvised,  the  argument  would  in- 


here with  much  force.  It  is  not  so,  however, 
when  it  appears,  as  here,  that  the  plaintiff's 
calling  is  one  of  a  character  and  Und  which, 
together  with  the  usual  compensation  there- 
for, is  well  known  and  understood  by  all 
fairly  intelligent  men  in  the  community.  In 
such  cases  it  is  said  the  Jurors  in  ttie  box 
know  something  of  the  value  of  the  time  lost 
and  the  earning  power  diminished,  as  well 
as  the  witnesses  called  to  give  testimony 
thereon.  That  plaintiff  was  employed  at  the 
time  of  his  injury,  the  record  reveals  beyond 
question.  Therefore,  that  his  past  loss  of 
time  was  of  value  to  him  sufficiently  ap- 
pears. That  his  earning  power  was  dimin- 
ished for  the  future  is  not  questioned,  for 
the  evidence  ami^y  reveals  it,  and  then,  too, 
it  Is  said  his  injuries  to  the  shoulder  are  per- 
manent While  the  amount  of  wages  he  re- 
ceived is  not  shown  in  the  evidence,  it  ap- 
pears that  he  was  engaged  in  the  capacity  of 
a  common  laborer  for  a  manufacturing  com- 
pany, and  had  charge  of  hauling  from  the 
factory,  and  loading  on  the  cars,  ice  cream 
cabinets  for  shipment  After  his  injury  he 
engaged  to  work  for  a  contractor  in  laying 
concrete,  but  was  unable,  because  of  his  hurt, 
to  perform  the  task  assigned  him  and  lost 
the  place.  It  thus  appearing  that  his  occu- 
pation was  that  of  common  laborer,  almost 
any  intelligent  citizen,  who  employs  common 
labor,  is  sufficiently  familiar  with  the  value 
of  the  time  of  one  so  engaged  to  testis  con- 
cerning it  in  court  This  court  has  several 
times  heretofore  declared  such  to  be  true 
with  respect  to  the  competency  of  witnesses 
to  speak  on  the  question.  See  Bogue  v.  Cor- 
vrine,  80  Mo.  App.  616,  620;  Kelly  v.  Bow- 
ane,  83  Mo.  App.  440.  The  Jurors,  as  well 
as  others,  possess  information  touching  this 
question,  and  they  know  that  the  loss  of 
time  by  and  the  diminished  earning  capacity 
of  one  engaged  in  common  labor  possesses 
some  value  for  which  a  recovery  should  be 
allowed.  Though  it  be  that  they  are  not  in- 
formed as  to  the  precise  amount  of  the  loss 
to  be  compensated,  and  that  a  verdict  there- 
for is  not  authorized  without  evidence  tend- 
ing to  prove  the  value  of  the  loss,  it  is  cer- 
tain that  enough  appears  from  the  facts  of 
employment  the  injury,  and  the  loss  of  time, 
as  a  consequence  thereof,  to  authorize  a  nom- 
inal recovery  on  that  account  See  Mabrey 
V.  Gravel  Boad  Co.,  92  Mo.  App.  596  [69  S. 
W.  304];  Jennings  v.  Appleman,  159  Mo.  App. 
12,  139  S.  W.  817;  Loe  v.  C,  B.  I.  A  P.  B. 
Co.,  57  Mo.  App.  350.  Therefore  the  plaln- 
tlfTs  instruction  authorizing  a  recovery  for 
'his  loss  of  time'  Is  not  to  be  condemned  as 
without  any  warrant  whatever  in  the  evi- 
denc&  It  appears  to  be  well  enough  In  its 
general  scope,  but  it  may  be  defendant  was 
entitled  to  have  the  recovery  on  the  score 
of  loss  of  time  and  diminished  earning  ca- 
pacity limited  to  that  of  nominal  damages 
only.  Though  such  be  true,  the  Judgment 
should  not  be  reversed  on  account  of  plain- 
tiff's instruction,  for  it  does  not  appear  that 
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defendant  made  any  lequest  whatever  to- 
ward limiting  the  recovery  on  this  acconnt  to 
nominal  damages.  See  Browning  v.  Wa- 
bash, etc  Ry-  Co.,  124  Mo.  55,  27  S.  W.  844. 
See,  also,  Mabrey  t.  Gravel  Boad  Co.,  02  Mo. 
App.  696  [69  S.  W.  884]." 

Bei^tondents  have  filed  herein  thdir  mo- 
tion to  quash  the  preliminary  writ  Issned  in 
this  cause  on  the  following  grounds:  (1)  That 
Boch  writ  was  Issned  by  a  Judge  of  this  court 
in  vacation,  and  not  by  the  court  in  term 
time;  and  (2)  that  under  the  Ck>nstltution  of 
this  state  this  court  is  without  power  to  re- 
view by  certiorari  and  quash  the  Judgment 
entered  by  respondenta  Said  motion  was 
taken  with  the  case. 

Boyle  ft  Priest,  B.  B.  Blodgett,  and  T.  B. 
Vrands,  all  of  St  Louis,  for  relator.  Olendy 
B.  Arnold,  of  St.  Louis  (Johnson,  Rutledge  & 
Lashly,  of  St  Louis,  of  counsel) ,  for  respond- 
rata. 

I.  Writ  Issned  in  Vacation. 

BBOWN,  J.  (after  steting  the  facta  as 
above).  [1]  On  the  first  point  presented  in 
this  motion,  respondents  cite  State  ex  rel.  v. 
Woodson,  161  Mo.  444,  61  S.  W.  252 ;  i?ew- 
man  v.  Hammond,  46  Ind.  119;  Reybum  v. 
Bassett,  McCahon  (Kan.)  86 ;  Fisk  v.  Thorp, 
61  Neb.  1,  70  N.  W.  498 ;  Stete  v.  Atherton, 
19  Nev.  832,  10  Pac.  901;  Ck>nst  of  Mo.  art 
6.18. 

The  general  purport  of  the  cases  above  cit- 
ed is  that,  when  power  is  conferred  by  the 
Constitution  or  stetutes  upon  a  court  to  per- 
form specific  acts,  such  acte  cannot  be  per- 
formed by  the  person  or  persons  constitutiiig 
the  court  at  a  time  when  such  court  is  not 
in  session.  On  this  point  the  relator  cites 
the  case  of  State  ex  rel.  Macklin  v.  Bom- 
baaer,  104  Mo.  619,  16  S.  W.  850,  16  S.  W. 
602,  In  which  the  rule  is  announced  that, 
under  his  combined  powers  as  a  chancellor 
and  at  common  law,  a  Judge  of  this  court 
in  vacation  may  issue  a  temporary  rule  in 
prohibition  returnable  to  and  triable  by  the 
court  when  the  same  shall  have  been  law- 
fully convened. 

The  power  to  exercise  our  superintending 
control  over  the  Courts  of  Appeals  by  writs 
of  oertiorail  Is  given  to  us  by  the  same  sec- 
Uoa  of  the  Constitution  (article  6,  i  8, 
Amendment  of  1884)  which  authorizes  us  to 
superintend  such  courts  by  prohibition.  By 
analogy  it  seems  that,  if  a  Judge  of  this  court 
may  lawfully  issue  a  temporary  rule  in  pro- 
hibition while  the  court  Is  not  in  session,  by 
the  same  token  he  may  lawfully  issue  the 
writ  of  certiorari  during  vacation.  Our  rule 
No.  26  (73  S.  W.  vlll)  seems  to  imply  that 
such  power  exists.  Therefore  the  first  in- 
slBtenoe  of  respondents  will  be  overruled. 

11.  Power  to  Review  by  Certiorari. 

[2]  On  the  second  point  in  respondente' 
motion  to  quash  our  preliminary  -vrit  is  pre- 
sented an  argument  far  more  ingenious  and 


fervid  than  logical,  in  which  we  are  invited 
to  overturn  the  rules  of  law  announced*  ia 
our  majority  opinions  in  the  cases  of  State 
ex  rel.  Curtis  v.  Broaddua  et  aL.  238  Mo.  189. 
142  S.  W.  840 ;  s.  c.  (Curtis  v.  Sexton)  169  S. 
W.  512;  State  ex  reL  Evans  v.  Broaddua  et 
aL,  246  Mo.  123,  149  S.  W.  473;  and  State 
ex  rel.  Iba  v.  Ellison  et  aL,  166  S.  W.  369. 
not  yet  officially  reported.  These  cases  will 
hereafter  be  referred  to  in  this  opinion  as 
the  Curtis,  Evans,  and  Iba  Gases.  In  those 
cases  we  held,  in  effect  at  least,  that  it  is 
Just  as  much  the  duty  of  the  Courto  of  Ap- 
peals to  follow  the  last  previous  ruling  of  tills 
court  on  questions  of  law  and  equity  arising 
in  cases  pending  before  them  as  It  is  to  con- 
form their  proceedings  to  their  Jurisdictional 
limitations.  In  the  last-named  cases  we  also 
announced  our  power  to  Quash  Judgments  of 
Courts  of  Appeals  where  tiiey  refuse  to  fol- 
low the  last  previous  rulings  of  this  court 

Section  6,  art  6,  of  the  amendment  to  our 
Constitution,  adopted  in  1884,  reads  as  fol- 
lows: "When  any  one  of  said  Courta  of  Ap- 
peals shall  in  any  cause  or  proceeding  ren- 
der a  decision  which  any  one  of  the  Judges 
therein  sitting  shall  deem  contrary  to  any 
previons  decision  of  any  one  of  said  Courts 
of  Appeals,  or  of  the  Supreme  Court,  the  said 
Court  of  Appeals  must,  of  its  own  motion, 
pending  the  same  term  and  not  afterward, 
certify  and  transfer  said  cause  or  proceeding 
and  the  original  transcript  therein  to  the  Su- 
preme Court,  and  thereupon  the  Supreme 
Court  must  rehear  and  determine  said  cause 
or  proceeding,  as  in  case  of  Jurisdiction  ob- 
tained by  ordinary  appellate  process;  and 
the  last  previous  rulings  of  the  Snpreme 
Court  on  any  question  of  law  or  equity  shalL 
in  all  cases,  be  controlling  authority  in  said 
Courts  of  Appeals." 

The  above-quoted  section  of  our  organic 
law  was  enacted  to  bring  about  uniformity  in 
the  rules  of  law  and  equity  in  all  the  appel-' 
late  courts  of  this  stete.  As  no  uniformity 
could  be  expected  if  each  appellate  court 
should  be  permitted  to  adopt  its  own  con- 
struction of  the  law,  it  was  ordained,  by  a 
succeeding  clause  of  the  same  amendment 
(section  8,  art  6,  Amendment  of  1884),  that 
this  court  should  have  a  superintending  con- 
trol over  the  Courts  of  Appeals  by  mandamus, 
prohibition,  and  certiorari.  No  llmite  were 
fixed  on  such  right  to  superintend,  and  we 
should  not  write  a  llmltetlon  into  the  Con- 
stitotlon  which  its  framers  have  not  seen  fit 
to  place  there. 

The  argument  of  respondente'  learned  coun- 
sel to  the  effect  that  the  Courts  of  Appeals 
may  be  supervised  or  superintended  by  this 
court  when  they  exceed  their  Jurisdiction,  but 
Cannot  be  supervised  when  they  refuse  to  fol- 
low the  last  previous  ruling  of  this  court,  is 
equivalent  to  saying  that  some  of  the  provi- 
sions of  our  Constitution  were  intended  to  be 
obeyed,  while  the  last  provision  of  section  6, 
art  6.  Amendment  of  1884,  was  Intended  only 
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18  a  Joke,  and  may  be  disobeyed  at  any  time 
the  Goorts  of  Appeals  see  fit  to  disregard  It 
This  Insistence  of  respondents  Is  unsound. 
Tbe  citizens  of  Missouri  are  one  people,  and. 
In  furtherance  of  tbe  spirit  of  another  provi- 
sion of  the  Constitution  inhibiting  local  laws, 
it  is  their  desire  that  the  same  rules  of  law 
shall  prevail  in  aU  parts  of  the  state  and  In 
each  court  thereof. 

But,  say  respondents,  unless  we  overrule 
the  Curtis,  Evans,  and  Iba  Cases,  we  must 
overrule  the  following  decisions  of  this  court: 
State  ex  rel.  v.  Smith,  101  Mo.  174,  14  S.  W. 
108;  State  ex  rel.  v.  Bland,  168  Mo.  1,  67 
S.  W.  680;  State  ex  rel.  v.  Smith,  173  Mo. 
888,  73  S.  W.  211 ;  State  ez  rel.  v.  Broaddus, 
216  Mo.  836,  115  S.  W.  1018;  and  Missouri, 
Kansas  te  Texas  Ry.  Co.  t.  Smith,  164  Mo. 
300,  65  S.  W.  470.  We  fully  understand 
that  Bitoation,  and  notwithstanding  our  high 
regard  for  the  eminent  jurists  .who  fathered 
the  decisions  last  dted,  and  our  respect  for 
their  learning  and  Judicial  acumen,  we  are 
forced  to  take  the  Constitution  as  we  find  it, 
not  necessarily  as  others  have  construed  it. 
The  Constitution  Is  an  Instrument  of  such 
force  that  it  perpetuates  Its  own  vitality,  re- 
gardless of  the  number  of  times  It  be  dis- 
obeyed. Post  constructions  of  it,  if  correct, 
aid  US  in  understanding  Its  meaning,  but 
erroneous  interpretations  of  that  Instrument, 
however  frequent  and  numerous,  do  not  re- 
peal Its  provisions  or  Impair  its  virility. 

Being  fully  convinced  that  the  several  cases 
last  cited  were  incorrectly  ruled,  they  are 
expressly  overruled,  in  so  far  as  they  con- 
flict with  the  views  expressed  In  the  Curtis, 
Evans,  and  Iba  Cases.  But,  say  respondents, 
the  rule  we  have  announced  in  the  Curtis, 
Evans,  and  Iba  Cases  will  force  us  to  review 
by  certiorari  every  case  that  may  hereafter 
be  adjudicated  by  our  Courts  of  Appeals. 
This  argument  means  that,  when  a  duty  in- 
volves much  labor.  It  should  be  disregarded. 
We  do  not  so  understand  the  law ;  nor  is  that 
view  in  harmony  with  our  offldal  oaths.  A 
few  of  the  applications  for  certiorari  filed  in 
this  coort  would  seem  to  support  the  pessi- 
mistic views  of  respondents'  learned  attor- 
neys, but  the  number  of  writs  issued  does  not 
sustain  such  theory. 

In  speaking  of  our  power  to  supervise  the 
Courts  of  Appeals  by  certiorari,  Lamm,  O.  J., 
in  the  Evans  Case,  246  Mo.  loc.  dt  136,  149 
'  8.  W.  476,  said:  "That  the  power  should 
be  gnardedly  used  with  modest  gentleness 
and  always  with  circumspection  argues  noth- 
ing against  Its  proper  use.  That  Its  use  Is 
delicate  and  liable  to  abuse  argues  nothing 
against  its  use  when  its  nse  is  called  for." 

By  undertaking  to  make  the  rules  of  law 
and  equity,  as  announced  by  the  Courts  of 
Appeals,  conform  to  our  own  opinions,  it  was 
never  intended  that  the  very  language  of  the 
opinions  of  such  Courts  of  Appeals  should  be 
made  to  harmonlee  with  the  dedslons  of  this 
court  as  completely  as  the  strings  on  a  vio- 


lin or  the  keys  of  instrnmaits  designed  to 
transmit  wireless  messages.  No  such  Utopi- 
an idea  of  Judicial  harmony  can  ever  be 
hoped  for.  Before  this  court  ahoold  quash 
by  certiorari  the  Judgment  of  one  of  the 
Courts  of  Appeals,  the  failure  of  such  Court 
of  Appeals  to  follow  our  last  previous  ruling 
should  exist  as  a  matter  of  real  substance, 
and  be  so  plain  that  no  intelligent  man,  with 
fair  powers  of  discrimination,  would  have 
difficulty  in  locating  the  conflict. 

We  may  need  rules  which  will  require  no- 
tice and  an  opportunity  to  be  heard  by  written 
suggestions  before  writs  of  certiorari  shall 
issue  to  quash  Judgments  of  our  Or  irts  of 
Appeals.  If  so,  that  is  a  mere  matter  of 
detail  which  does  not  detract  from  our  Juris- 
diction to  issue  such  writs. 

III.  Instruction — Nondirection. 

[3]  Relator  contends  that,  as  there  is  no 
evidence  of  the  value  of  the  time  lost  by  Nel- 
son, it  was  reversible  error  to  give  to  the 
Jury  tbe  instruction  hereinbefore  quoted. 
Respondents  assert  that  the  giving  of  said  in- 
struction was  not  error,  and  that  the  af- 
firmance of  the  Nelson  Judgment  was  not 
such  a  failure  to  follow  the  previous  rulings 
of  this  court  as  to  warrant  us  in  quashing 
their  Judgment.  This  raises  a  question  pre- 
liminary to  the  main  issue  in  the  case,  to- 
wit:  Shall  we  ascertain  what  the  evidence 
was  in  the  Nelson  Case  by  the  statement 
thereof,  as  prepared  by  the  respondents  and 
recited  In  their  written  opinion,,  or  shall  we 
read  and  review  the  evidence  In  said  Nelson 
Case  and  ascertain  if  it  has  been  correctly 
digested  by  respondents?  We  are  of  opinion 
that  we  should  not  examine  the  evidence, 
but  rely  upon  tbe  facts  as  found  and  re- 
cited by  respondenta  We  are  aware  that 
a  somewhat  different  rule  was  adopted  in  the 
Curtis  Case,  238  Mo.  189,  142  8.  W.  340, 
where  the  evidence  was  re-examined,  but  that 
case  was  in  a  different  class  to  this  one, 
having  once  been  before  us  on  the  sufficiency 
of  the  evidence,  and  a  ruling  made  that  such 
evidence  for  plaintifC  made  out  a  prima  fade 
case  for  the  Jury.  We  accordingly  held,  in 
the  Curtis  Case,  that  our  ruling  on  the  evi- 
dence became  the  law  of  that  case,  and 
should  not  have  been  disturbed  by  the  Court 
of  Appeals  without  a  review  of  tiie  evidence 
upon  whldi  our  opinion  was  predicated. 

The  facts  in  the  Nelson  Case  (now  In 
Judgment)  have  not  heretofore  been  presented 
to  us,  and,  where  that  class  of  cases  la 
brought  before  us  by  certiorari,  we  will  con- 
sider only  the  pleadings,  evidence,  and  facts 
as  redted  by  the  Court  of  Appeals  whose 
Judgment  Is  sought  to  be  quashed. 

It  may  be  argued  that  should  the  Judges 
of  the  Courts  of  Appeals  fail  to  state  the 
pleadings  and  tacts  correctly  (a  point  upon 
which  I  personally  have  no  fears),  it  might 
result  in  some  individual  case  being  decided 
incorrectly,  and  not  in  harmony   with  our 
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previous  rullnga;  but  tliat  wonld  not  militate 
against  tbe  primary  object  Bought  by  section 
6,  art  6,  supra;  L  e.,  the  uniformity  of 
Judicial  construction  on  issues  of  law  and 
equity  in  this  state. 

The  substance  of  the  decisions  of  this  court, 
which  relator  claims  the  respondents  have 
failed  to  follow  in  affirming  the  Nelson  Judg- 
ment, are  as  follows: 

In  Slan^ter  y.  Railroad,  116  Mo.  209,  276, 
23  S.  W.  760,  it  was  not  charged  In  the  peti- 
tion that  the  plaintiff  lost  time  by  reason  of 
his  alleged  injuries,  and  the  trial  court,  upon 
objection,  excluded  evidence  upon  that  point, 
but  gave  an  instruction  authorizing  a  re- 
covery for  loss  of  time.  Held  to  constitute 
reversible  error. 

In  the  case  of  Davidson  v.  Transit  Co.,  211 
Mo.  320,  344,  109  S.  W.  583,  589,  there  was 
an  "entire  absence"  of  plaintUTs  probable 
"impairment  of  earning  capacity  in  the  fu- 
ture," but  the  trial  court,  by  Its  instructions, 
authorized  a  recovery  for  such  impairment  of 
Earning  capacity;  and,  the  Judgment  being 
for  $12,000,  the  instructions  were  held  to  be 
erroneous,  and  the  judgment  was  reversed. 

In  the  case  of  Duke  v.  Railroad,  99  Mo.  347, 
12  S.  W.  636,  it  was  held  that  an  Instruction 
authorizing  a  recovery  for  "large  sums  in- 
curred for  medical  services  and  nursing," 
where  there  was  no  evidence  as  to  the  cost 
of  such  medical  services  and  nursing,  was  re- 
versible error. 

Whether  Instructions  were  requested  by 
def^idants  in  the  cases  last  cited,  limiting 
the  recovery  for  loss  of  time  to  nominal  dam- 
ages, does  not  appear. 

[4]  Respondents  contend  that,  under  the 
facts  disclosed  In  the  Nelson  Case,  there  was 
enough  evidence  as  to  loss  of  time  admitted 
without  objection  to  raise  a  presumption  that 
Nelson  did  lose  some  time  and  was  mtitled 
to  at  least  nominal  damages  on  that  score; 
and  that  the  relator  has  no  just  right  to  com- 
plain of  said  instruction.  That,  If  it  was  de- 
fective at  all,  such  defect  arose  because  it 
was  too  general,  and  that.  If  relator  was 
not  satisfied  therewith,  it  should  have  re- 
quested an  instruction  on  Its  own  behalf  lim- 
iting defendant's  recovery  for  loss  of  time 
to  nominal  damages.  In  this  contention  we 
think  respondents  are  correct. 

The  opinion  of  respondents  recites  that 
Nelson  was  a  common  laborer  end  was  con- 
fined to  his  bed  more  than  three  weeks.  It 
is  a  matter  of  common  knowledge  that  a  man 
whose  health  and  strength  will  enable  him  to 
perform  common  labor  is  able  to  earn  some 
wages ;  but  whether  a  Jury  will  be  presumed 
to  know  what  the  services  of  such  common 
laborer  are  worth  at  a  given  time  and  place 
Is  a  matter  not  necessary  to  a  decision  of 
this  case,  and  upon  which  we  express  no  opin- 
ion. 

In  the  recent  case  of  King  v.  St  Louis, 
250  Mo.  601, 157  S.  W.  408,  the  evidence  show- 
ed  that  the  plaintiff  was  the  keeper  of  a 


rooming  house,  and  before  her  Injury  was 
able  to  personally  care  for  her  roomB,  but 
could  not  perform  sach  work  after  she  was 
injured.  There  was,  however,  no  evidence 
introduced  as  to  the  value  of  her  services, 
and  it  was  held  that  an  Instruction  authoriz- 
ing a  recovery  for  losses  "directly  caused"  by 
her  injuries  did  not  constitute  reversible  er- 
ror; the  defendant  in  that  oase,  as  here,  hav- 
ing failed  to  request  an  instruction  tlmitlng 
the  plaintiff's  recovery  to  nominal  damages 
for  her  alleged  loss  of  earnings. 

[I]  When  the  pleadings  and  evidence  are 
sufficient  to  support  an  instruction  on  an  Is- 
sue, and  the  Instruction  submitting  said  is- 
sue is  only  objectionable  on  the  ground  that 
It  Is  too  general  In  form,  it  becomes  the  duty 
of  the  party  who  may  wish  to  complain  of 
said  general  Instruction  to  request  an  instruc- 
tion limiting  the  effect  thereof  so  that  it 
may  not  be  misunderstood  by  the  triers  of  the 
fact 

In  Norrls  v.  Railroad,  239  Mo.  696,  loc.  dt 
717,  144  S.  W.  788,  789  (a  case  more  recent 
than  any  of  those  relied  upon  by  relator),  In 
discussing  an  Instruction,  it  was  said:  "In 
the  trial  of  dvil  cases,  many  important  duties 
rest  upon  the  attorneys  for  both  plaintiff  and 
defendant,  among  which  Is  to  aid  the  court  In 
giving  to  the  jury  all  the  instructions  which 
they  need  to  enable  them  to  arrive  at  a  cor- 
rect verdict;  and  the  unsuccessful  litigant 
Is  not  entitled  to  a  reversal  because  the  In- 
Btrnctions  given  at  the  request  of  his  adver- 
sary do  not  cover  all  the  points  upon  which 
Instructions  should  have  been  given,  unless 
such  unsuccessful  litigant  has  prepared  and 
requested  proper  Instructions  on  the  points 
about  which  he  complains" — dtlng  Kerr  v. 
Ballroad,  113  Mo.  App.  6.  87  S.  W.  596 ;  Har- 
mon V.  Donohoe,  163  Mo.  274,  64  S.  W.  463 ; 
Matthews  v.  Railroad,  142  Mo.  666,  44  8.  W. 
802;  Browning  v.  Railroad,  124  Mo.  65,  27 
8.  W.  644. 

We  think  the  alleged  error  in  the  Nelson 
Case  is  without  merit  If  relator  had  re- 
quested an  instruction  directing  the  jury  that 
Nelson  could  in  no  event  recover  more  than 
nominal  damages  for  any  loss  of  time  he  may 
have  sustained  by  reason  of  his  alleged  in- 
juries, there  being  no  evidence  of  what  his 
time  was  worth,  and  such  instruction  had 
been  given,  then  the  defendant  would  have  no 
cause  of  complaint ;  that  it  failed  to  request 
such  an  instruction  it  has  no  one  to  blame 
but  itself.  It  Is  the  policy  of  the  law  to  give 
every  litigant  one  fair  trial,  and,  if  he  fail 
to  get  a  fair  trial  by  reason  of  his  own  neg- 
lect the  appellate  courts  should  turn  a  deaf 
ear  to  hts  complaint 

Entertaining  the  views  herein  expressed, 
our  preliminary  writ  of  certiorari  in  this 
cause  will  be  quashed. 

It  is  so  ordered. 

LAMM,  C.  J.,  concurs.  WALKER  and 
BOND,  JJ.,  concur  In  all  except  the  para- 
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graph  holding  that  we  have  Jnrisdlctloii. 
WOODSON,  GRAVES,  and  TABIS,  JJ.,  con- 
car  as  to  our  jarlBdlction  In  opinions  filed  by 
ORAVBS  and  WOODSON,  JJ^  and  dissent 
from  the  result  rea<died.  • 

WOODSON,  J.  (dissenting).  I  dissent  from 
the  majority  opinion  In  this  case  for  the  rea- 
son stated  by  Judge  ORAVBS  In  bis  dissent- 
ing opinion  filed  herein,  and  concur  In  the 
first  paragraph  thereof  for  the  simple  reason 
that  the  majority  of  the  members  of  the  court 
have  deemed  it  wise  to  follow  the  ruling  In 
the  case  of  State  ex  rel.  t.  Broaddus,  288 
Mo.  189,  142  S.  W.  340. 

While  I  do  not  deem  that  ruling  to  be 
sound,  yet  no  good  can  come  of  continual  dis- 
sents. 

GRAYBS,  X  (dissenting).  I  concur  fully 
as  to  what  is  said  in  subdlTlsions  1  and  2  of 
this  opinion.  I  haTe.no  doubt  that  a  Judge 
of  this  court  in  vacation  can  issue  or  direct 
the  Issuance  of  a  writ  of  certiorari.  Nor 
have  I  any  doubt  that  it  is  the  constitutional 
duty  of  this  court  to  issue  such  writ,  when 
it  is  called  to  the  attention  of  this  court  that 
one  of  the  Courts  of  Appeals  has  neglected  its 
constitutional  duty  to  follow  the  latest  rul- 
ing of  this  court  upon  the  questions  Involved 
in  the  case  such  court  is  deciding. 

I  do  not  agree  to  the  last  subdivision  of  my 
Brother's  opinion,  nor  to  the  result  readied 
In  my  judgment  the  ruling  of  the  Court  of 
Appeals  is  not  only  in  conflict  with  the  cases 
suggested  by  the  relator  in  this  cause,  but  of 
several  others  which  might  have  been  men- 
tioned. I  therefore  think  the  record  of  the 
Court  of  Appeals  should  be  quashed, 

FABIS,  J.,  concurs  in  these  views. 


WILSON  V.  KINO'S  LAKE  DRAINAGE  ft 
LEVEE  DIST. 
(Supreme  Conrt  of  Misaoari.     April  2,  1914.) 

1.  PI.EADIRG  (I  216*)— Demurbeb— Grounds— 
Mattbbs  Not  Apparent  on  Fack  of  Peti- 
tion. 

On  demurrer  to  the  petition,  only  the  peti- 
tion can  be  considered,  and,  where  the  peti- 
tion on  its  face  does  not  show  that  there  has 
been  a  splitting  of  a  cause  of  action,  that  ob- 
jection is  not  available. 

[Bd.   Note. — For   other  cases,   see   Pleading, 
Cent  Dig.  H  685-538;   Dec.  Dig.  |  216.*] 

2.  AssiaNMKNTS  (f  70*)  —  Vauditt  —  Bsrop- 

FBL. 

Where  an  action  by  an  assignee  is,  on  his 
death  pending  the  action,  prosecuted  by  the  as- 
signor appointed  administrator,  the  asrignor 
thereby  acknowledges  the  validity  of  the  assign- 
ment and  is  estopped  to  deny  its  validity  and 
sae  as  the  owner  of  the  cause  of  action. 

[Bd.  Note. — For  other  cases,  see  Assigmnents, 
Cent  Dig.  I  129;   Dec.  Dig.  |  70.*] 

8.  Drains  (i  IS*)— Dbaihaok  District— De 

Facto  Cobporations— What  Constitutes. 

Where  a  Judgment  organizing  a  drainage 

and  levee  district  was  reversed  and  remanded 


Dig 


on  appeal,  on  the  ground  that  one  of  the  com- 
missioners was  incompetent  to  act  because  of 
his  wife's  ownership  of  land  in  the  district, 
with  directions  to  proceed  with  the  hearing  de 
novo,  the  district  created  by  the  erroneous  judg- 
ment was  a  de  facto  corporation;  the  judgment 
not  showing  its  vice  upon  its  face. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  4;    Dea  Dig.  |  la*] 

4.  Drains  (i  14*)— Drainage  Distbicts— Stro- 

CBSSIVB  Districts— Relation. 

Where  the  judgment  organizing  a  drainage 
and  levee  district  was  set  aside  on  appeal  for 
errors  not  apparent  on  its  face,  and,  the  cause 
being  reversed  and  remanded,  a  new  district 
was  organized  upon  the  original  petition,  taking 
over  the  same  levee,  the  new  district  la  a  con- 
tinuation of  the  old. 

Bd.  Note.— For  other  cases,  see  Drains,  Cent 

g.  H  5,  6;  De&  Dig.  i  14*] 

6.  Pleadinq  (I  214*)— Dekurrkr— Effect  op 

Deuubreb. 

A  demurrer  admits  aU  facts  well  pleaded. 

[Bd.  Note.— For  other  cases,  see   Pleading, 
Cent  Dig.  H  525-534;    Dec.  Dig.  |  214.*] 

6.  DbAINS  (I  49*) — D&AINAQE  DlSTBICTS— LlA- 

bujtt  of  District  fob  Debts  of  Pbbde- 

0E880B. 

Where  the  jndgmedt  organizing  a  draiil- 
age  and  levee  district  was  reversed  and  remand- 
ed on  appeal  after  plaintiff  had  constructed  a 
levee,  and  a  new  district,  reorganized  upon  the 
original  petition,  took  over  the  levee  so  con- 
structed, it  is  Uable  to  plaintiff  for  the  benefits 
received  from  his  work, 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  i  59;   Dec  Dig.  {  49.*] 

7.  Dbainb  (1 13*)— Drainage  Distbiots— Mu- 
RiciPAi.  Cobpobations. 

A  drainage  and  levee  district  is  a  municipal 
corporation. 

[Bd.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  i  4;   Dec.  Dig.  |  18.*] 

8.  Municipal  Cobpobations  (|  36*)- Liabil- 
ity FOB  Debts— ExnrNGuiSHMENT  of  Debts. 

A  municipal  corporation  cannot  extinguish 
its  debts  merely  by  changing  its  name  or  re- 
organising under  a  new  charter.  Hence,  where 
a  corporation  is  extinicuished,  a  new  corpora- 
tion succeeding  it,  serving  the  same  people,  and 
taking  over  its  property,  the  new  corporation 
is  liable  for  the  debts  of  the  old,  even  though 
the  old  corporation  was  only  a  de  facto  organ- 
ization. 

[Ed.   Note. — ^For  other  cases,   see  Mnnidpal 
Corporations,  Cent  Dig.  S|  105-111 ;  Dec.  Dig. 

I  sa*] 

9.  DbAINS     (I     49*)— OONTRACrs— INVALIDITT. 

Where  ue  warrants  of  a  de  facto  drain- 
age and  levee  district  were  invalid  because  the 
organization  of  the  district  was  declared  invalid 
by  the  coarts,  but  the  sacceeding  corporation 
took  over  the  levee  constructed  by  plaintiff, 
plaintiff  may  sue  on  a  quantum  meruit;  the 
obligation  to  compensate  for  the  work  still  re- 
maining. 

[Bd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  59:   Dee.  Dig.  |  49.*] 

10.  Dbains  (S  49*)  —  Dbainaob  Distbicts  — 
Liabiutt  of  Drainage  Distbict  fob  Debts 
OF  Predecessor. 

Defendant  drainage  and  levee  district  was 
organized  to  take  the  place  of  a  previous  dis- 
trict the  organisation  of  which  was  held  invaUd 
on  appeal  to  the  Supreme  Court  Plaintiff  had 
constructed  a  levee  for  the  original  district  pri- 
or to  the  judgment  of  the  Supreme  Court,  and 
the  defendant  district  took  over  such  levee. 
Held,  that  as  Bev.  St  1909,  i  6673,  providing 
that  the  drainage  act  shall  be  liberally  con- 
strued to  promote  the  reclamation  of  wet  and 
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overflowed  land,  the  bnildinf  of  necessai^  em- 
bankments or  leveea,  and  the  preservation  o{ 
any  system  already  constructed,  aathorized  de- 
fendant district  to  take  over  the  levee  already 
constmcted,  defendant  district  was  liable  to 
Iriaintiff  even  though  the  ori^nal  district  was 
not  even  a  de  facto  corporation. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  59;   Dec.  Dig.  |  49. •] 

11.  Drains  Ji  49*)  —  Bquitabuc  Estoppbl  — 

PBBSOns  ESSTOPPED. 

While  an  estoppel  mar  not  be  invoked 
acainst  a  municipal  corporation  which  acta  en- 
entirely  beyond  the  scope  of  its  charter,  yet  the 
doctrine  of  estoppel  applies  in  case  of  munici- 
pal contracts  or  acts  within  the  charter.  Hence 
where  a  drainage  and  levee  district  took  over  a 
levee  system  constructed  bj^  plaintiff  for  its 
predecessor,  whose  organization  was  held  inval- 
id by  the  courts,  it  is  estopped  from  claiming 
exemption  from  payment  for  plaintiff'a  work 
mere^  because  some  of  the  detaila  pertaining 
to  the  using  of  the  old  levee  were  not  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  59;   Dea  Dig.  |  40.*] 

12.  Drains  J  49*)  —  LiABmrr  or  Drainage 

Where  plaintiff  constmcted  a  le^ee  for 
the  predecessor  of  the  defendant  drainage  and 
levee  £strict,  whose  organization  was  held  in- 
valid by  the  courts,  the  old  levee  being  taken 
over  by  defendant  defendant  cannot  escape  lia- 
bility on  the  theory  that  plaintiff  did  the  work 
at  hia  peril,  where  it  appeared  that  he  com- 
pleted his  work  before  a  decision  of  the  Su- 
greme  Court  holding  the  original  corporation 
ivaUd  was  rendered. 

[Bd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  59:  Dec.  Dig.  |  49.*] 

In  Banc:  Appeal  trom  Olrcnit  Court,  lin- 
coln  Connty;  James  D.  Bamett,  Judige. 

Action  by  Thomas  C.  Wilson,  as  adminis- 
trator, etc.,  against  the  King's  Lake  Drainage 
and  Levee  District  There  was  a  decision  of 
the  St  Louis  Cotirt  of  Appeals  (168  S.  W. 
981)  reversing  by  divided  court  a  Judgment 
sastalslng  a  demurrer  to  the  petition,  and 
title  cause  was  transferred  to  the  Supreme 
Court  Judgment  of  the  Glrcnit  Court  re- 
versed, and  cause  remanded. 

F.  L.  Schofleld,  of  Hannibal,  and  E.  B. 
Woolfolk,  of  Troy,  for  appellant  Wm.  A. 
Dudley  and  O.  H.  Avery,  both  of  Troy,  for 
respondent 

OBAVES,  J.  This  is  the  second  appear- 
ance of  this  case  in  this  court  When  first 
here  we  transferred  it  to  the  St  Louis  Court 
of  Appeals,  because  we  thought  the  Jurisdic- 
tion was  there.  Wilson  v.  King's  Lake  Drain- 
age and  Levee  District,  237  Mo.  39,  139  S.  W. 
136.  Then,  as  now,  Uie  case  stood  upon  a 
demurrer  to  plaintiff's  petition.  The  Court 
of  Appeals  have  thoroughly  thrashed  out  the 
question.  First  that  court  held  that  the  trial 
court  was  right  In  sustaining  the  demurrer  to 
plainUff's  petition,  but  upon  motion  a  rehear- 
ing was  granted  and  had,  and  upon  the  sec- 
ond hearing  a  majority  of  that  court  was  of 
opinion  that  the  plaintiff's  petition  stated  a 
good  cause  of  action,  and  accordingly  re- 
versed the  Judgment  of  the  circuit  court 


One  of  the  Judges  of  the  Court  of  Appeals 
dissented,  and  asked  that  the  cause  be  trans- 
ferred to  this  court,  and  In  obedience  to  a 
proper  order  of  transfer  the  case  is  here  for 
final  determination. 

As  stated,  the  defendant  in  the  circuit 
court  filed  a  demurrer,  and,  upon  that  being 
sustained,  the  plaintiff  refused  to  further 
plead,  and  Judgment  was  entered  against  him, 
from  which  this  appeal  was  taken.  When 
the  cause  was  here  before,  we  undertook  to 
outline  the  petition,  and,  although  the  docu- 
ment is  a  very  lengthy  one,  yet  we  think  the 
abbreviated  outline  made  of  it  then  fully 
presents  the  petition.  In  fact,  when  we  then 
outlined  the  petition,  it  was  done  with  the 
idea  of  passing  upon  the  merits  of  the  case, 
and  it  was  only  after  we  had  fully  analyzed 
the  petition  that  we  became  convinced  of  our 
want  of  Jurisdiction,  the  Question  upon  which 
the  case  ultimately  itassed  from  this  court  at 
that  time.  The  petition  undertakes  to  plead 
at  length  all  the  facts  of  the  case. 

When  here  before  we  thus  stated  the  fiicts 
pleaded: 

"This  is  an  action  to  recover  a  money  Judg- 
moit,  and  a  serious  question  is  as  to  our  Ju- 
risdiction, under  the  act  of  1909,  Increasing 
the  Jurisdiction  of  the  Courts  of  Appeals  to 
17,500.  This  case  was  not  submitted  to  this 
court  until  long  after  that  act  took  effect, 
and,  if  the  amount  involved  is  lees  than  |7,- 
500,  it  was  our  duty  to  certify  the  cause  to 
the  proper  Court  of  Appeals.  The  appeal  in 
this  case  was  taken  October  17,  1906.  Plain- 
tiff filed  a  petition,  to  which  a  demurrer  was 
filed  and  sustained.  To  determine  the 
amount,  we  must  therefore  go  to  the  petition 
itself.  We  are  not  bound  by  the  prayer  of 
the  petition,  but  must  take  the  whole  instru- 
ment and  determine  what  sum  is  Involved 
and  at  issue  at  the  date  of  the  Judgment  from 
whidk  the  appeal  is  taken.  Wilson  v.  Bnssier, 
162  Ho.  566  [68  S.  W.  870];  Wolff  v.  Mat- 
thews, 98  Mo.  246  [11  8.  W.  563];  Milling 
Co.  V.  Walsh,  97  Mo.  287  [11  S.  W.  217] ;  State 
ex  rel.  King  v.  Gill,  107  Mo.  44  [17  S.  W.  768]. 
The  prayer  of  this  petition  reads:  'Where- 
fore, premises  considered,  plaintiff  prays 
Judgment  against  the  defendant  for  the  said 
sum  of  $5,672.56,  the  amount  of  said  indebted- 
ness so  evidenced  by  said  warrants,  with  6 
per  cent  interest  per  annum  on  the  respective 
sums  mentioned  in  said  warrants,  respective- 
ly, from  the  said  dates  thereof  respectively. 
And  that  plaintiff  have  such  other,  further, 
and  general  or  special  relief  in  the  premises 
as  equity  may  req'dire  and  as  to  the  court  shall 
seem  meet'  But  going  to  ttie  petition  itself, 
we  find  this  state  of  facts :  In  1894,  under  the 
act  of  1898  (Laws  1893,  p.  188),  a  proper  num- 
ber of  persons  residing  and  owning  swamp 
and  overflow  lands  in  Pike  and  Lincoln  coun- 
ties, this  state,  presenting  their  petition  to 
the  county  court  of  Lincoln  county,  praying 
said  court  for  the  organization  of  the  'King's 
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Lake  Drainage  Levee  District'  The  peti- 
tion was  filed  In  Lincoln  connty  because  the 
greater  portion  of  the  lands  to  be  Incorporat- 
ed therein  was  situated  In  that  county.  To 
this  petition  remonstrances  were  filed,  and, 
after  consideration  of  both  petition  and  re- 
monstrances, the  prayer  of  the  petitioners 
was  granted,  and  three  commissioners  were 
appointed  to  lay  out  and  construct  the  wotfe, 
one  of  whom  was  W.  J.  Seaman.  These  com- 
missioners made  their  report  as  required  by 
statute,  and  at  the  May  term  of  the  said 
county  court  In  the  year  1895  said  drainage 
district  was  established  under  the  name  bere- 
inabove  set  out,  and  the  same  was  declared 
to  be  a  body  corporate.  One  Jamison,  who 
had  remoustrated,  and  whose  lands  were 
charged  with  $5,726  benefits  and  credited 
with  $205.56  damages,  appealed  to  this  court 
King's  Lake  Drainage  &  Levee  District  ▼.  Jam- 
ison, 176  Mo.  557  [75  S.  W.  679].  The  closing 
language  of  the  opinion  of  this  court  in  that 
case  best  describes  our  disposition  of  it 
Such  language  is:  'Without  further  elabo- 
ration, it  follows  that  Seaman  was  not  a  com- 
petent commissioner,  and  that  the  circuit 
court  was  right  in  holding  and  in  setting 
aside  the  report  of  the  commissioners  and 
the  Judgment  of  the  county  court  The  judg- 
ment of  the  circuit  court  must  therefore  be 
affirmed,  and  the  cause  remanded  to  the 
county  court  of  Lincoln  county,  to  be  by  it 
taken  up  and  tried  as  If  the  ordinal  proceed- 
ing was  presented  to  It  for  the  first  time,  and 
to  proceed  with  the  cause  without  regard  to 
anything  that  has  heretofore  been  done  in 
the  cause,  but  in  conformity  herewith  and 
with  the  statute.'  This  opinion  was  handed 
down  at  the  April  term,  1903,  of  this  court 
The  reason  for  thus  disposing  of  the  case 
Is  fully  discussed  in  the  opinion,  and  further 
note  of  It  need  not  be  made  herein. 

"Pending  the  appeal  in  the  Jamison  Case, 
the  three  commisslonerB  proceeded  to  let  con- 
tracts for  the  work  of  constructing  the  requir- 
ed levees  and  drains.  The  contract  was 
awarded  to  A.  Y.  WilU  &  Son  in  1894,  and 
on  October  2l8t  said  WUls  &  Son,  in  1894,  en- 
tered into  a  contract  in  accordance  with  this 
award.  Later,  in  1895,  this  contract  was  as- 
signed to  Thomas  IS.  Wilson.  In  said  work 
were  12  miles  of  leree  which  Wilson  con- 
structed. The  said  drainage  district  through 
its  president  and  secretary,  Issued  to  Wilson 
warrants  upon  the  treasury  of  said  district 
from  time  to  time  as  the  work  progressed. 
Some  were  paid,  but  the  four  iuTolTed  in  this 
suit  were  not  paid  for  want  of  fund&  These 
four  aggregated  $5,672.56.  The  first  is  for 
$4,437.10,  and  Is  dated  May  22,  1896,  and  on 
Its  face  calls  for  6  pes  cent  interest  from 
date.  The  second  Is  for  $291.10,  of  date  De- 
cember 14,  1897,  with  interest  as  the  first 
warrant  The  third  is  for  $279.79,  of  date 
February  4,  1901,  with  interest  as  above. 
The  fourth  Is  for  $664.57,  of  date  October  16, 
1902,  with  interest  as  first  stated.    The  first 


two  above  described  were  Issued  to  Wilson 
and  by  Mm  assigned  to  H.  W.  Perkins. 
The  last  two  were  issued  direct  to  Perkins 
in  lieu  of  other  warrants  theretofore  assigned 
to  him  by  Wilson.  Perkins  brought  th&  suit 
but  died  before  the  trial,  and  WUson,  who 
had  been  made  his  administrator,  became 
party  plaintiff.  Upon  the  filing  of  the  man- 
date of  this  court  with  the  county  court  that 
court  proceeded  as  by  our  opinion  directed. 
On  November  13,  1903,  the  county  court  took 
up  and  heard  said  petition  and  found  that 
the  establishment  of  said  drainage  district 
was  necessary,  and  again  appointed  three  com- 
missioners. In  August,  1904,  those  commis- 
sioners filed  their  report,  and  on  November 
29th  said  report  coming  on  for  hearing  was 
duly  heard  and  by  the  court  modified  and 
approved,  and  on  said  date  the  court  adjudg- 
ed said  district  to  be  a  drainage  district  un- 
der the  name  of  'King's  Lake  Drainage  and 
Levee  Dlstilct,'  and  such  was  adjudged  to  be 
a  body  corporate  on  that  date.  These  com- 
missioners proceeded  with  the  work  and  com- 
pleted the  levee  and  other  work  as  described 
In  the  original  petition. 

"The  petition,  after  charging  all  the  mat- 
ters which  we  have  hereinabove  detailed  la 
brief,  then  specifically  says:  That  la  the 
construction  of  said  work  said  commissioners 
adopted,  appropriated,  and  used  said  old 
levee  its  entire  length  of  12  miles  and  made 
same  a  part  of  and  Included  same  in  the 
work  so  by  them  to  be  done,  as  such  com- 
missioners, for  and  on  the  behalf  of  and  as 
the  corporate  authority  of  the  defendant 
King's  Lake  Drainage  and  Levee  District 
which  thereupon  and  thereby  received,  ac- 
cepted, and  appropriated  the  same  with  all 
the  advantages  and  value  thereof;  and  fur- 
ther that,  in  pursuance  of  said  retort  of 
said  commissioners  and  of  the  said  order 
and  Judgment  of  said  court  confirming  same, 
large  credits  were  givrai  and  allowed  to  the 
various  landowners  in  said  district  on  their 
assessments  of  benefits,  for  and  on  behalf  of 
said  12  miles  of  levee  so  adopted,  appropriat- 
ed, and  used,  thereby  Indirectly  saving  to  the 
commissioners  the  full  cost  and  expense  orig- 
inally Incurred  in  the  construction  of  said 
levee  and  for  which  the  indebtedness  herein 
declared  on  them  existed  and  then  and  now 
remains  unpaid.  Plaintiff  says  that  the  cost 
of  said  12  miles  of  levee  to  the  first  or  Origi- 
nal commissioners  of  said  district  and  their 
successors  so  appointed  as  aforesaid  was  the 
sum  of  $18,690.92,  and  that  same  is  and  was 
reasonably  worth  that  sum ;  and  that  for  the 
building  of  same  the  said  first-named  oom- 
mlssioners  or  their  successors  were  unable  to 
pay  in  full,  but  that  said  district  was,  at  the 
time  of  the  appointment  of  said  last-named  or 
present  commissioners  and  is  yet  still  large- 
ly Indebted  to  plaintifC  for  the  work  of  build- 
ing the  same,  said  indebtedness  being  evi- 
denced by  the  treasury  warrants  hereinbe- 
fore referred  to  and  then  and  now  owned 
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and  held  by  plaintiff,  all  as  aforesaid,  and 
which  said  warrants  are  next  set  forth,  filed, 
and  described  as  follows,  to  wit'  Then  fol- 
lows a  description  of  the  warrants  and  the 
Issuance  thereof  as  we  have  shortly  described 
above. 

"Plaintiff  then  charges  that  the  district  Is- 
suing to  him  the  described  warrants  and  the 
present  defendant  are  one  and  the  same. 
The  petition  in  this  regard  reads:  'Plaintiff 
says  that  the  defendant  King's  Lake  Drain- 
age and  Levee  District  Is  a  continuation  of 
and  la  one  and  the  same  corporate  body  as 
the  King's  Lake  Drainage  and  Levee  District 
onder  contract  with  and  for  which  the  said 
Thomas  G.  Wilson  constructed  the  said  12 
miles  of  said  levee,  and  which,  by  its  said 
flrst-mentloned  board  of  commissioners  in 
consideration  thereof,  ezecnted  to  him  the 
said  warrants  as  hereinbefore  set  out  That 
by  accepting,  adopting,  aivropriating,  and  us- 
ing the  said  12  miles  of  said  levee  so  con- 
strued as  aforesaid,  and  making  same  a  part 
of  the  work  necessary  to  be  done  in  protect- 
ing and  reclaiming  the  lands  within  said  dis- 
trict, the  defendant  is,  and  in  equity  and  good 
conscience  should  be,  adjudged  to  be  held  to 
have  ratified  and  confirmed  the  acts  of  the  said 
William  J.  Seaman,  William  H.  Baskett,  and 
Frank  L.  Wilson,  the  first-named  board  of 
commissioners,  and  their  successors  In  office 
as  aforesaid,  in  constructing  same  and  in  the 
incurring  of  said  indebtedness  to  said  Wil- 
son therefor  so  evidenced  by  said  warrants 
now  held  and  owned  by  plaintiff  as  aforesaid. 
And  that  in  equity  and  good  conscience  the 
defendant  is  and  ought  to  be  held  and  ad- 
judged to  be  liable  to  the  plaintiff  for  the 
amount  of  said  warrants  and  the  interest 
accrued  thereon.  And  that  the  defendant  and 
its  present  corporate  authority  are,  and  by 
reason  of  the  premises  ought  to  be  held  and 
adjudged  to  be,  estopped  and  precluded  from 
denying  such  liability.  That  plaintiff  is  with- 
out remedy,  recourse,  or  redress  on  said  war- 
rants or  for  the  value  of  said  work  for  which 
same  were  issued,  or  otherwise  in  the  premis- 
es, against  said  district  or  the  lands  embraced 
and  Included  therein  or  the  owners  thereof, 
except  through  or  against  the  now  legally 
constituted  corporate  body  thereof,  to  wit,  the 
defendant  herein.'  The  petition  then  avers 
that  by  reason  of  the  premises  and  facts  'an 
action  hath  accrued  to  the  plaintiff  to  de- 
mand and  recover  against  the  defendant  the 
sum  of  16,672.66,  the  amount  of  the  principal 
sum  of  said  warrants  numbered  61,  92,  189, 
and  218,  and  also  lawful  interest  on  the  sev- 
eral sums  mentioned  in  said  warrants,  re- 
spectively, from  their  respective  dates  afore- 
said.' 

"A  thorough  examination  of  the  petition 
shows  that  the  action  is  not  one  upon  the 
warrants  themselves,  but  for  a  debt  equal  in 
amount  to  the  warrants.  The  petition  shows 
that  this  defendant  was  not  Incorporated  un- 
til 1904,  and  that  this  judgment  appealed 
from  was  entered  in  1900." 
166  aw.— 47 


Other  specific  portions  of  the  petition  may 
have  to  be  more  fully  set  out,  bat  if  so  It  srlll 
be  done  in  the  course  of  the  opinion.  This 
sufficiently  states  the  case. 

[1]  I.  Before  reaching  what  we  deem  the 
vital  qaestlon  in  this  case,  some  preliminary 
matters  suggested  by  the  respondent  should 
receive  consideration.  We  do  not  think  (and 
so  held  when  the  case  was  first  here)  that  the 
petition  is  bottomed  upon  the  warrants  them- 
selves. In  other  words,  that  the  suit  is  not 
one  upon  the  warrants  issued  by  the  old  dis- 
trict With  this  holding  in  mind,  the  re- 
spondent urged  in  the  Court  of  Appeals,  and 
urges  here,  that  there  were  other  outstand- 
ing warrants  for  the  same  work,  and  hence 
there  has  been  a  splitting  of  a  cause  of  ac- 
tion. If  this  be  true,  we  must  find  it  in  the 
petition,  because  in  the  present  status  of  the 
case  that  is  oar  only  source  of  information. 
The  majority  opinion  of  the  St  Louis  Court 
of  Appeals  rightfully  disposes  of  this  con- 
tention in  this  language:  "From  a  careful 
reading  of  the  bill,  we  find  no  facts  averred 
therein  to  the  effect  that  a  portion  of  the 
account  for  services  in  constructing  the  levee 
other  and  distinct  from  that  declared  uiwn 
here  Is  outstanding  in  the  hands  of  other 
parties.  There  Is  nothing  in  the  bill  that  we 
have  been  able  to  discover  which  reveals  a 
splitting  of  demands  or  that  the  plaintiff  here 
sues  for  only  a  portion  of  the  amount  due 
for  building  the  levee.  Though  it  be  true 
that  the  warrants  here  described  in  the  bill 
and  others  were  Issued,  it  may  be  true  as 
well,  for  aught  that  appears,  that  all  of  that 
indebtedness  has  been  paid  save  that  now 
sued  for.  This  being  true,  of  coarse  the 
question  of  splitting  of  demands  is  not  in  the 
case."  We  have  likewise  gone  over  this 
lengthy  bill  and  find  no  allegations  therein 
whldi  would  authorize  the  inference  that 
there  were  others  interested  than  the  present 
plaintiff.  It  can  be  gathered  from  the  bill 
that  there  had  been  other  outstanding  war- 
rants, but  it  can  also  be  gathered  from  the 
bill  that  the  four  warrants  mentioned  in  the 
bill  were  the  only  ones  then  unpaid.  Suffice 
it  to  say  that  the  Mil  on  its  face  does  not 
show  that  there  has  been  a  splitting  of  a 
cause  of  action  (whatever  the  facts  may  be) 
and  it  is  only  the  bill  which  we  have  in  solu- 
tion now.  It  Is  quite  probable  that,  had 
there  been  other  outstanding  warrants  in 
the  hands  of  others,  such  persons  would  have 
joined  in  the  action.  This  point  Is  ruled 
against  defendant 

[2]  II.  In  this  court,  by  brief  filed  here  for 
the  first  time,  we  have  presented  a  ''bran- 
new"  proposition.  It  Is  urged  that  the  plain- 
tiff herein  has  shown  no  title  to  his  alleged 
cause  of  action.  This  new  question  la  predi- 
cated upon  these  facts.  The  bill  charges 
that  all  four  warrants,  mentioned  in  tlie  bill, 
were  originally  Issued  to  T.  C.  Wilson;  that 
.all  were  assigned  by  Wilson  to  H.  W.  Per- 
kins; that  afterward  two  of  them  wore  taken 
up  by  the  old  corporation  and  two  new  war- 
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rants  were  issaed  In  Ilea  thereof  to  Perkins ; 
tbat  these  several  asslgnnients  (differlDg  only 
in  dates)  were  in  this  language :  VJTor  valne 
received  I  assign  .the  >wlthia  warrant  to  H. 
W.'  Perldns  this  5th  day  of  December,  1896. 
T.  O.  Wilson.".  The  point  made  Is  that  such 
ah  assignment  is  not  sufficient  to  pass  the  title 
of  the  present  cause  of  action  from  Wilson 
to  Perkins.  In  this  connection  It  should  be 
remembered  that  the  present  suit  is  Perkln's 
suit  Pending  the  suit  Perkins  died,  and 
Wilson,  the  assignor,  became  his  adminis- 
trator, and  continued  the  suit 

We  need  not  go  into  a  discussion  of  the 
technical'  question  as  to  wLetber  this  assign- 
ment of  the  warrants  by  Wilson  'to  Perkins, 
strictly  speaking,  operated  as  an  assignment 
of  Wilson's  cause  of  action,  If  any  he  had, 
outside  of  a  suit  upon  the  warrants  them- 
selves. Defendant  is  in  no  position  to  be 
harmed  in  this  case.  If  Wilson  had  a  cause 
of  action,  such  as  being  prosecuted  In  this 
suit  by  Perkins,  through  him,  the  defendant 
will  never  have  to  respond  but  once  to  such 
cause  of  action.  Wilson,  the  original  owner 
of  the  cause  of  action,  is  now  here  prosecut- 
ing It  In  the  name  of  Perkins,  and  as  the  ad- 
ministrator of  Perkins.  Ue  himself  could 
never  hereafter  prosecute  the  same  claim  In 
his  own  individual  behalf.  No  court  would 
permit  such  an  action  to  be  successfully 
maintained,  If  brought  In  other  words,  Wil- 
son by  his  conduct  In  the  case  has  estopped 
himself  from  further  claiming  any  title  to  the 
cause  of  action,  and  all  this  appears  from  the 
face  of  the  record  before  us.  One  cannot 
aid  in. the  prosecution  of  a  claim  by  another, 
without  estopping  himself  from  the  same 
thing.  Davidson  v.  Davidson  Real  Estate  & 
Investment  Co.,  249  Mo.  loc.  dt  S02,  503, 
165  S.  W.  1.  But  further  the  act  of  Wilson 
coming  Into  and  prosecuting  the  suit  brought 
by  Perkins  would  of  Itself  be  an  acknowl- 
edgment of  a  valid  assignment  of  the  cause 
of  action  to  Perkins,  even  if  It  might  be  a 
question  as  to  whether  or  not  the  first  as- 
signment was  in  all  respects  good. 

Again,  we  say  the  defendant  cannot  be 
harmed.  We  hardly  think  that  It  is  double 
payment  which  Is  feared  by  defendant.  Its 
attitude  would  indicate  an  adverse  feeling 
toward  even  one  payment  of  the  claim. 
There  Is  no  substance  in  this  contention,  and 
it  will  be  disallowed. 

III.  The  merits  of  this  case  are  fully  and 
ably  discussed  by  Norton!,  J.,  in  the  majority 
opinion.  We  shall  adopt  as  our  views  what 
he  has  written.  We  will  preface  his  discus- 
sion of  the  merits  by  saying  that  what  was 
said  in  this  case  yrh&i  it  was  here  before 
(237  Mo.  loa  dt  45,  139  S.  W.  136)  about  the 
old  proceeding  being  torn  up  root  and  branch 
by  the  opinion  of  this  court  in  176  Mo.  557, 
75  S.  W.  679,  does  not  mean  that  prior  to 
the  decision  In  the  Jamison  Case,  176  Mo. 
567,  75  S.  W.  679,  the  drainage  district  was 
not  a  de.  facto  corporation.  Our  language 
caimot  be  tortured  Intp  that  fneaning.    The 


de  Jure  corporation  w&s  disturbed 'and  np^ 
rooted  by  the  Jamison  Case,  supra ;  whether 
rightfully  or  wrongfully,  we  see  no  necessity 
now  to  decide,  but  that  during  all  that  time 
(between  the  Jamison  appeal  and  the  Judg- 
ment of  this  court)  there  was  at  least  a  de 
facto  corporation  we  think  there  can  be  no 
question.  We  leave  the  argument  of  the 
matter  to  the  opinion  of  Judge  Nortonl.  He 
says: 

[3]  "A  majority  of  the  court  are  of  the 
opinion  that  the  bill  states  a  cause  of  action. 
There  can  be  no  doubt  that  the  prior  drain- 
age district  with  which  Wilson  contracted 
and  for  whom  he  performed  the  services  in 
constructing  the  12  miles  of  levee  was  a  cor- 
poration de  facto.  The  judgment  of  the 
county  court  erecting  that  corporation  cer- 
tainly did  not  reveal  it  to  be  void  on  Its  fkce. 
It  finally  failed  as  an  entity  becauae  of  the 
fact  that  Seaman's  wife  owned  land  situated 
in  the  district,  as  wlU  appear  by  reference  to 
the  decision  of  the  Supreme  Oourt  overturn- 
ing It  See  King's  Lake  Drainage  Dlst  v. 
Jamison,  176  Mo.  557,  75  S.  W.  679.  It  has 
been  said  the  judgment  of  the  Supreme  Court 
in  that  case  'cut  up  the  prior  drainage  and 
levee  district  root  and  branch.'  See  Wilson 
V.  King's  Lake  Drainage  &  Levee  Dist,  237 
Mo.  39,  139  8.  W.  136.  It  is  no  doubt  true 
that  the  ostensible  corporate  entity  there  in- 
volved fell  to  the  ground,  but  It  seems  the 
root  remained  under  the  express  ruling  of 
the  Supreme  (>)urt  -to  that  effect  By  the 
judgment  of  the  Supreme  Court  overturning 
the  prior  corporation,  the  right  was  reserved 
to  the  petitioners  to  proceed  and  Incorporate 
the  same  territory  and  the  same  inhabitants 
under  the  same  statutes,  and  thus  become 
clothed  with  the  same  franchises  to  the  same 
ends  on  the  same  petition,  which  afforded 
the  basis  for  the  prior  Incorporation.  Touch- 
ing this  matter,  the  Supreme  Ck>urt  said: 
'The  judgment  of  the  circuit  court  must 
therefore  be  affirmed,  and  the  cause  remand- 
ed to  the  county  oourt  of  Lincoln  connt7<  to. 
be  by  it  taken  up  and  tried  as  If  the  origbial 
petition  was  presented  to  It  for  the  first  time,  ■ 
and  to  proceed  with  the  cause  without  re- 
gard to  anything  that  has  heretofore  been 
done  in  the  cause  but  in  conformity  herewith- 
and  with  the  statute.'  See  King's  Lake> 
Drainage  District  v.  Jamison,  176  Mo.  557, 
579,  76  S.  W.  679.  Therefore,  though  the  cor- 
poration entity  went  out  of  existence  and  Its- 
bnmches  fell  by  virtue  of  the  judgment  of 
the  Supreme  Court,  the  'roof  remained,  and 
It  appears  from  the  facts  set  forth  in  the- 
bill  that  the  present  defendant  corporation< 
springs  forth  from  the  'root'  mentioned  -,  that 
is,  the  identical  petition  upon  which  the  for--, 
mer  corporation  de  facto  at  least  came  Into 
existence. 

[4]  "It  therefore  sufficiently  ai^)ear8  from' 
the  averments  of  the  bill  that  the  defendant, 
corporation  was  organised  for  the  same  pur-, 
poses,  to  serve  the  same  lands,  and  the  same* 
inhabitants  under  the  same  statutes  as  ttaa 
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prior  one.  '  This  being  tme.  the  franctalseg 
thus  gathered  together  for  utilization  through 
the  corporate  «ttlt7  are  to  be  regarded  as 
the  same  and  identical  francblaes  theretofore 
involred,  and  such  alone.  Is  the  substance  of 
corporate  existence.  See  Wlnkelman  v.  Levee 
IMat  [171  Mo.  App.  49]  153  8.  W.  539.  The 
present  defendant,  or  new  corporation,  should 
therefore  be  regarded  as  a  continuation  of 
the  prior  or  old  one  to  which  the  services 
were  rendered  in  constructtng  the  12  miles 
of  levee  described  in  the  bUl.  From  other 
averments  of  the  blU  it  appears  that  the  pres- 
ent defendant  took  over  the  levee  constructed 
by  its  predecessor  as  a  part  of  the  levee 
which  it  was  organized  to  construct.  The 
averments  of  the  bill  are  pointed  and  direct 
to  the  effect  that  the  old  levee  was  incorporat- 
ed into  and  forms  a  part  of  the  new  one 
built  by  defendant 

[S-(]  "The  demurrer  admits  the  fact  so  al- 
leged to  be  true,  and  it  is  obvious  therefrom 
that  the  new  corporation  received  the  bene- 
fits of  Wilson's  labor  in  constructing  the  levee 
for  the  prior  company.  In  such  circum- 
stances the  obligation  to  compensate  for  the 
benefits  thus  received  is  cast  upon  the  de- 
fendant, even  though  the  original  corpora- 
tion was  one  de  facto  only.  Both  the  prior 
drainage  district  and  the  present  defendant 
were  municipal  corporations  under  our  law, 
as  Is  well  settled  by  the  Supreme  Court  de- 
cisions. See  Wilson  v.  Drainage  Dlst.,  237 
Mo.  39, 139  S.  W.  136.  See,  also,  Wlnkleman 
V.  Levee  Dist.  [171  Mo.  App.  49]  153  S.  W. 
539;  Morrison  v.  Morey,  146  Mo.  643,  560, 
661,  48  S.  W.  629.  It  is  certainly  the  estab- 
lished rule .  of  decision  that  municipal  cor- 
porations do  not  extinguish  their  debts  by 
merely  changing  their  bames  or  reorganizing 
under  new  charters,  and  especially  is  this 
true  in  those  cases  where  a  new  corporation 
succeeds  an  old  one  to  conserve  the  same  pur- 
poses for  the  same  inhabitants  and  pertain- 
ing to  the  same  territory  through  utilizing 
franchises  to  the  same  end  as  its  predeces- 
sor. See  Hill  V.  City  of  Kahoka  (C.  C.)  35 
Fed.  32.  Touching  this  question,  Judge  Dil- 
lon says,  in  his  splendid  work  on  Municipal 
Corporations  ([4th  Ed.]  {  170;  see,  also  [5th 
Ed.]  8  336):  'An  absolute  repeal  of  a  munici- 
pal charter  is  therefore  effectual  so  far  as 
it  abolishes  the  old  corpprate  organization; 
but  where  the  same  or  substantially  the 
same  inhabitants  are  erected  into  a  new  cor- 
poration, whether  with  extended  or  restrict- 
ed territorial  limits,  such  new  corporation, 
is  treated  in  law  as  the  successor  of  the  old, 
entitled  to  its  property  rights  and  subject  to 
its  llabillUes.'  See,  also,  sections  171,  172, 
173,  Dillon,  Municipal  Corporations  (4th  Ed.), 
«r  sections  337,  338,  839  (6th  Ed.),  and  nu- 
merous cases  in  notes.  On  the  same  question 
the  Supreme  Court  of  the  United  States 
says,  in  Brougfaton  v.  Pensacola,  03  U.  S. 
266,  270:  'When,  therefore,  a  new  form  is 
given  to  an  old  municipal  corporation,  or 
such  a  corporation  is  reorganized  under  a 


new  charter,  taking  in  its  new  organization 
the  place  of  the  old  one,  embracing  snbstan-; 
tlally  the  same  corporators  and  the  same  ter- 
ritory, it  will  be  presumed  that  the  Legis- 
lature Intended  a  continued  existence  of  the 
same  corporation,  although  different  powersi 
are  possessed  under  the  new  charter  and 
different  officers  administer  its  affairs;  and, 
in  the  absence  of  express  provision  for  their 
payment  otherwise,  it  will  also  be  presumed 
in  such  case  that  the  ^Legislature  Intended 
that  the  liabilities  as  well  as  the  rights  of 
property  of  the  corporation  in  its  old  form 
should  accompany  the  corporation  in  its 
reorganization.'  See,  also,  MIoblle  v.  Wat- 
son, 116  U.  S.  289  [6  Sup.  Ct.  398,  29  L.  Ed. 
620] ;  Dillon,  Municipal  Corporatlona,  supra ; 
Amy  &  Co.  v.  Selma,  77  Ala.  103.  For  the 
general  principle,  see,  also,  Thompson  t.  Ab- 
bott, 61  Mo.  176;  Hughes  v.  School  Dist, 
72  Mo.  643.  The  facts  set  forth  in  the  bill 
sufficiently  reveal  that  the  present  defend- 
ant is  merely  a  continuation  of  the  former 
corporation,  as  we  understand  the  rule  with 
respect  to  such  matters.  There  can  be  no 
doubt  that  both  corporations  were  erected 
under  the  statute  for  the  purpose  of  building 
levees  and  ditches  to  conserve  the  land  and 
the  interests  of  the  inhabitants  interested  in 
the  territory  defined.  Indeed,  the  bill  ex- 
pressly sets  forth  that  the  new  corporation, 
the  present  defendant,  appropriated  the  12 
miles  of  levee  theretofore  built  under  the 
auspices  of  the  former  de  facto  corporation 
into  the  levee  which  it  was  organized  to 
build.  Furthermore,  that  the  commissioners 
serving  the  present  defendant  reported  that 
such  levee  was  then  standing  and  the  cor- 
poration adopted  their  report  and  ran  an 
assessment  upon  the  lands  to  compensate  for 
such  old  levee  so  appropriated  as  a  parcel 
of  the  new  one  then  about  to  be  built  After 
such  assessment  was  so  run  upon  the  lands, 
the  bill  avers  It  was  in  part  remitted  and 
credited  to  the  landowners  themselves. 
Thus  they  were  relieved  from  the  payment 
therefor,  though  the  benefits  were  expressly 
accepted  by  the  inhabitants  of  the  district. 
This  being  true,  it  would  seem  that  the 
plaintiff's  equities  are  abundant  and  that 
the  cause  loudly  calls  for  the  consideration 
of  a  court  of  equity.  It  is  obvious,  where  it 
appears  as  here  the  inhabitants  owning  land 
In  the  district  included  within  the  present 
Incorporation  have  received  all  of  the  bene- 
fits of  Wilson's  labor,  that  they  should  com- 
pensate therefor  rather  than  permit  him  to 
lose  the  reasonable  value  of  his  performance. 
It  is  to  be  observed  the  suit  does  not  proceed 
on  the  warrants  set  forth  in  the  bill,  but 
rather  declares  on  the  implied  promise  to 
compensate  the  reasonable  value  of  the  bene- 
fits received.  This  course  is  obviously  a 
proper  one,  for,  though  the  warrants  are  in- 
valid, the  obligation  to  compensate  for  the 
work  still  subsists.  Louisiana  v.  Wood,  102 
U.  S.  204  [26  L.  Ed.  163]. 
[1(]  "Moreover,  though  the  prior  drainage 
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district  were  not  a  cotporatlon  either  de  jure 
or  de  facto,  It  would  seem  tbat  defendant 
should  pay  for  the  benefits  thus  received, 
which  Inured  to  the  lands  and  Inhabitants 
Its  charter  was  Issued  to  conserve.  No  one 
can  doubt  that  defendant  as  an  Incorporated 
drainage  and  levee  district  under  our  statute 
possesses  the  power  to  construct  a  levee,  and 
it  would  seem  that  if  it  utilized  a  portion  of 
an  old  one  in  the  construction  of  the  new 
such  wotrld  be  moving  along  the  lines  of  the 
very  power  conferred.  The  statutes  consti- 
tuting the  charter  of  defendant  and  afford- 
ing it  power  to  act  In  that  behalf  are  com- 
prehensive, indeed,  with  respect  to  the  mat- 
ter of  conferring  powers  in  and  about  the 
performance  of  the  duties  which  the  char- 
ter casts  upon  it  Moreover,  the  Legislature 
has  seen  fit  to  incorporate,  as  one  of  the  sec- 
tions of  the  statute  concerning  such  levee 
districts,  the  positive  command  to  liberally 
construe  the  charter  provisions  in  aid  of  the 
end  sought  to  be  attained  by  the  corporation. 
The  statute  referred  to  is  as  follows:  'The 
provisions  of  this  article  shall  be  liberally 
construed  to  promote  the  drainage  and  rec- 
lamation of  wet  and  overflowed  lands  within 
this  state,  the  building  of  necessary  embank- 
ments or  levees,  and  the  preservation  of  any 
system  of  drainage  heretofore  constructed  un- 
der any  law  of  this  state.'  Section  5673,  B. 
S.  1909. 

[11]  "Furthermore,  our  Supreme  Ck)urtha8 
but  recently  declared  that  laws  relating  to 
drainage  and  protection  of  overflow  land 
should  not  receive  the  same  narrow  and  re- 
stricted construction  that  courts  give  to  laws 
governing  the  assessment  and  collection  of 
the  revenue.'  See  State  ex  rel.  McWlUlams 
V.  Bates,  236  Mo.  262, 138  S.  W.  482.  When 
the  charter  powers  of  defendant  are  thns 
considered  with  a  liberal  view  to  effectuate 
the  end  designed,  it  appears  to  be  clear 
enough  that  defendant  acted  within  the  power 
conferred  upon  it  when  it  incorporated  the 
12  miles  of  levee  theretofore  constructed  un- 
der the  auspices  of  Its  predecessor  into  the 
new  levee  constructed  by  it  dlherefore, 
though  it  be  true  that  the  mere  matters  of 
detail  pertaining  to  employing  the  old  levee 
were  not  complied  with  in  every  respect,  de- 
fendant is  estopped  from  denying  the  valid- 
ity of  plaintiff's  claim  If  It  acted  within  the 
power  conferred  upon  it  in  Incorporating  the 
old  levee  Into  the  new.  While  an  estoppel 
may  not  be  Invoked  against  a  municipal  cor- 
poration, which  acts  entirely  beyond  the 
scope  of  the  power  conferred  upon  it,  this 
doctrine  does  not  obtain  as  to  such  matters 
as  fall  within  the  powers  conferred.  Where 
a  municipal  corporation  enters  into  a  contract 
or  becomes  obligated  to  another  by  operation 
of  law  within  the  powers  conferred  upon  it 
thereabout,  the  doctrine  of  estoppel  obtains 
against  it  with  the  same  force  and  effect  as 
against  individuals.    The  point  has  been  ex- 


pressly decided  by  the  Supreme  Court  in  nu- 
merous cases,  but  for  the  present  see  Union 
Depot  do.  V.  St  Louis,  76  Mo.  398 ;  see,  also, 
8.  c.,  8  Mo.  App.  412 ;  Edwards  v.  City  of 
Klrkwood,  147  Mo.  App.  699,  127  S.  W.  378. 
For  an  application  of  the  same  doctrine  in 
the  case  of  a  oonnty  which  had  contracted 
within  Its  powers  but  had  defectively  execut- 
ed the  power  conferred,  see  Simpson  v  Stod- 
dard County,  173  Mo.  421,  463,  464,  465,  466, 
73  S.  W.  700.  For  a  general  review  of  the 
doctrine  touching  private  corporations,  see 
Bank  v.  Lyons,  220  Mo.  638,  119  S.  W.  640. 
It  seems  entirely  clear  that,  defendant  hav- 
ing acted  within  its  power  in  using  the  old 
levee  and  incorporating  It  into  a  new  one, 
it  is  estopped  from  denying  reasonable  com- 
pensation for  the  value  of  the  services  ren- 
dered by  those  constructing  it  and  who  have 
not  been  compensated. 

"From  a  careful  reading  of  the  bUl,  we 
find  no  facts  averred  therein  to  the  effect 
that  a  portion  of  the  account  for  services  in 
constructing  the  levee  other  and  distinct 
from  that  declared  upon  here  Is  outstanding 
in  the  hands  of  other  parties.  There  is  noth- 
ing in  the  bUl  that  we  have  been  able  to  dis- 
cover which  reveals  a  splitting  of  demands 
or  that  the  plaintiff  here  sues  for  only  a  por- 
tion of  the  amount  due  for  building  the  levee. 
Though  it  be  true  that  the  warrants  here 
described  in  the  bUl  and  others  were  issued, 
it  may  be  true  as  well;  for  aught  that  ap- 
pears, that  all  of  that  indebtedness  has  been 
paid  save  that  now  sued  for.  This  being 
true,  of  course  the  question  of  splitting  of 
demands  Is  not  in  the  case. 

[12]  "Neither  do  we  see  anything  in  the 
biU  to  the  effect  that  Wilson  performed  all 
of  the  labor  in  buUdlng  the  levee  while  the 
appeal  in  the  case  of  King's  Lake  Drainage 
Dist  V.  Jamison,  176  Mo.  557,  75  S.  W.  679, 
was  pending  in  the  Supreme  Court,  and 
therefore  precluded  his  right  in  equity.  In- 
deed, it  appears  the  warrants  described  in  the 
bill  were  Issued  at  different  times  from  1896 
until  the  16th  day  of  October,  1902 ;  but  the 
case  was  not  decided  in  the  Supreme  Court 
until  July  2, 1003.  It  may  be,  for  aught  that 
appears  in  the  bill,  that  the  work  was  all  per- 
formed before  the  appeal  was  perfected.  But 
we  regard  this  as  wholly  immaterial  in  any 
view  of  the  case,  for  Wilson  was  not  a  party 
to  the  suit,  but,  on  the  contrary,  was  a  third 
party  under  contract  with  the  corporate  enti- 
ty, which  appeared,  on  the  face  of  the  judg- 
ment of  the  county  court  creating  it,  to  be  a 
valid  and  subsisting  corporation  possessing 
full  authority  to  employ  him  to  construct  the 
levee.  Obviously  the  prior  drainage  district 
with  which  he  contracted  was  a  corporation 
de  facto  at  the  time,  and  he  was  authorised 
to  deal  with  it  as  such.  Hill  v.  Kahoka  (C. 
G.)  36  Fed.  32.  By  continuing  to  execute  the 
contract  to  which  he  had  become  obligated 
before  the  appeal  waa  perfected,  he  forfeited 
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no  rlgbts  and  certainly  shonld  not  be  con- 
demned as  without  equity.  Other  points 
made  are  OTerrnled." 

From  the  foregoing  It  tollows  that  the 
Judgment  of  the  drcnlt  court  should  be  re- 
Tersed  and  the  cause  remanded  to  be  pro- 
ceeded with  In  accordance  with  this  opinion. 

Let  the  judgment  be  reversed  and  the 
cause  remanded.  All  concur;  BOND,  J.,  In 
result 


JEimiNGS  HEIGHTS  LAND  &  IBIPBOVB- 

IIBNT  CO.  v.  CITY  OF  ST. 

LOUIS  et  aL 

(Supreme  Court  of  Missouri.     Feb.  10,  1914. 

Rehearing  Denied  April  2,  1914.) 

1.  MuNicrPAi.   CoBPOBAnoNB    (i    277*) — Es- 

TABUSHXERT  OW    SKWKB»— AUTHOBITT. 

Act  1906  (Laws  190S,  p.  62),  providing  for 
the  establishment  of  sanitary  districts  and  the 
construction  of  sewers  over  areas  lying  partly 
within  and  partly  outside  the  corporate  limits  of 
a  city,  is  permissive  only  and  does  not  impair 
the  cnarter  powers  of  the  municipality,  or  pre- 
vent it  from  eatablishing  a  sewer  district  in  its 
outskirts  so  that  land  outside  its  limits  is  also 
drained;  the  statute  merely  providing  for  joint 
action  by  the  municipality  and  the  county  in 
case  of  agreement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  732;    Dec.  Dig.  f 

2.  EviDBNOK  (I  81*)— Jxn>ioiAi.  Nones— Girr 
Chabtbb. 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  provisions  of  the  St.  Louis  charter. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  40,  41 ;   Dec.  Dig.  {  31.*] 

3.  Mtjwicipai,  Cobpobationb  (I  460*)— Ac- 
tion OF  GonROILi— EaTABUSHINQ  IXFROVX- 
HBNT  DiSTBICT. 

The  action  of  a  city  legislature,  in  pursu- 
ance of  charter  powers,  in  establishing  a  dis- 
trict to  be  benefited  by  sewers  or  other  public 
works,  80  as  to  justify  a  special  assessment  is 
condosive  unless  procured  by  fraud  or  mani- 
festly unreasonable. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Ii  1073,  1074;  Dec. 
Dig.  »460.*] 

4.  MURICIFAI.   COBPOBATIONS     ({   460*)— SeW- 

KBS— Sfxoiai,  Abbesshentb. 

Where  a  creek  which  rose  outside  of  the 
city  limits  and  flowed  into  the  city  was  drain- 
ed by  a  city  sewer,  an  owner  of  dty  property 
which,  lying  lower  than  the  property  outside  of 
the  city  limits,  was  a  servient  estate,  cannot 
complain  that  a  special  assessment  on  bis  land 
included  work  on  the  sewer,  necessary  to  carry 
off  water  rising  In  the  county. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  1102-1104;  Dec. 
Dig.  i  460.*] 

6.  Municipal  Cobpobatiohb  (I  S13*)— Spe- 
cial ASBEBBMENTB— COBBUPT  AoBEEMENT. 
In  an  action  to  cancel  part  of  a  sewer  as- 
sessment evidence  held  insotBcient  to  show  that 
it  was  procured  by  a  corrupt  agreement  between 
the  d^  and  the  managers  of  a  cemetery,  also 
drained  by  the  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1188-1193,  119fr- 
1206;  Dec.  Dig.  |  613.*] 

6.  Municipal  Cobpobationb   (g  372*)— Pub- 

UO  IMPBOTEIIXNTS— RiOBTB  OF  CoNTBACTOB. 

Where  a  contractor  for  a  sewer  had  no  no- 
tice of  any  fraudulent  conduct  on  the  part  of 


city  officers  and  the  managers  of  a  eemeteiy 
which  was  drained  by  the  sewer,  his  right  to  col- 
lect special  tax  bills  issued  for  the  construction 
of  the  sewer  could  not  be  denied  because  of  such 
misconduct 

[Ed.  Note. — For  other  cases,  see  Municipal 
Ckirporations,  Cent  Dig.  |(  906-007 ;   Dec.  Dig. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;  Thomas  C.  Hennlngs,  Judge. 

Action  by  the  Jennlnga  Heights  Land  & 
Improvement  Company,  a  corporation, 
against  the  City  of  St  Louis  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Plaintiff  owns  lot  No.  7,  dty  block  No. 
5,949,  located  In  Baden  eewer  district  No.  1, 

laid  out  by  ordinance  No.  ,  city  of 

St  Louis.  The  'watershed  drained  by  the 
district  sewer  constructed  under  this  ordi- 
nance embraces  2,266  acres.  Of  this,  038 
acres  lie  outside  of  the  dty  limits,  and  1,- 
338  acres  are  within  the  city.  The  outlying 
land  and  683  acres  adjacent  to  It,  and  within 
the  western  limits  of  the  dty.  Is  drained  by 
the  district  sewer  in  question.  Just  east  of 
that,  a  second  section  embradng  856  acres 
lying  in  the  dty  and  running  through  Cal- 
vary Cemetery  Is  drained  by  public  sewer. 
Just  east  of  this  section  are  399  acres  also 
drained  by  a  public  sewer,  which  empties  In- 
to the  Mississippi  river.  The  last  two  sec- 
tions drained  by  the  two  public  sewers  were 
constructed  and  paid  for  by  the  dty.  These 
are  the  largest  and  most  exi)enslve,  for  they 
are  built  so  as  to  drain  all  the  flow  from  the 
west  as  well  as  the  lateral  drains,  and  to 
carry  off  the  rainfall.  The  first  section, 
wherein  the  district  sewer  was  constructed 
by  the  defendant  contractor,  was  built  so 
as  to  carry  off  the  water  of  the  south 
branch  of  Gingrass  creek,  a  small  stream 
sometimes  dry,  which  collected  water  flow- 
ing from  the  outlying  lands  as  well  as  the 
drainage  of  the  section  of  the  dty  through 
which  It  runs,  until  It  united  with  another 
fork  and  both  carried  off  through  the  pub- 
lic sewers  emptying  into  the  Mlsstssipirf. 
These  three  sewers  were  constructed  under 
ordinances  duly  enacted  by  tbe  dty  of  St. 
Louis,  which  laid  off  thdr  respective  dis- 
tricts and  provided  for  their  construction,  and 
provided  for  the  issuance  of  tax  bills  against 
the  property  owners  in  the  district  where 
Baden  sewer  district  was  established.  Tax 
bill  No.  12,118,  for  $80.14,  was  issued  to  the 
defendant  contractor  against  the  property  of 
plaintiff  in  accordance  with  the  beneflts  as- 
sessed to  it  Plaintiff  brings  this  action,  ac- 
companied by  a  tender  of  |60  paid  In  to  the 
court,  to  cancel  said  tax  bill  on  the  ground 
that  It  embraced  an  overcharge  against  its 
property,  and  that  the  ordinance  under  which 
it  was  Issued  is  void  for  the  reason  that  the 
dty  had  no  charter  power  to  enact  it,  and 
that  it  was  enacted  In  consideration  of  a 
fraudulent  agreement  between  the  dty  and 


*Far  other  esses  lee  same  topic  and  section  NUMBBR  In  Dee.  Die.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Isdezs* 


Digitized  by 


Google 


742 


165  SOnTHWESTBBN  BEPORTBR 


(Mo. 


the  oemetery  association  through  whose 
grounds  one  of  the  public  sewers  is  laid. 
The  city  of  St  Louis,  the  contractor  who 
built  the  sewers  in  the  district  where  the 
plaintiff's  property  lies,  and  a  trust  compa- 
ny which  holds  some  of  the  tax  bills,  are 
made  parties  defendant  All  the  defendants 
answer  by  general  denial.  After  hearing  the 
evidence  adduced  by  the  plaintiff,  the  trial 
eourt  dismissed  its  petition,  and  it  duly  ap- 
pealed to  this  court  The  errors  assigned  by 
the  plaintiff  will  be  considered  In  connection 
with  the  relevant  evidence- 
Christy  M.  Farrar,  of  St  Louis,  for  appel- 
lant William  E.  Baird  and  Truman  P. 
Toung,  both  of  St  Louis,  for  respondent  city 
of  St  Louis.  Chas.  W.  Bates,  of  St  Louis, 
for  respondents  Fruin-Colnon  Contracting  Co. 
and  St  Loola  Union  Trust  Co. 

BOND,  J.  (after  stating  the  facts  as  above). 
[1,  2]  It  is  claimed  that  the  sewer  district  or- 
dinance "is  arbitrary,  unreasonable,  fraudu- 
lent, oppressive,  and  void,"  In  that  it  did  not 
provide  for  the  construction  of  a  sewer 
through  the  territory  where  plaintiff's  prop- 
erty is  situated  according  to  the  provisions 
of  an  act  of  the  Legislature  of  1905  [Laws, 
p.  62],  which  provided  for  the  establishment 
of  sanitary  districts  and  for  the  construc- 
tion of  sewers  over  areas  lying  partly  with- 
in the  corporate  limits  of  a  city  and  partly 
within  a  county.  Appellant  also  claims  that 
the  failure  of  the  dty  of  St  Louis  to  fol- 
low these  provisions  In  reference  to  the  con- 
stmctlon  of  the  sewer  in  question  imposed 
the  cost  of  its  construction  upon  the  prop- 
erty of  plaintiff  and  others  lying  within  the 
dty  limits,  instead  of  Imposing  the  costs  of 
construction  upon  the  whole  territory  with- 
in and  without  the  dty,  as  would  liave  been 
done,  if  the  legislative  plan  had  been  adopted 
by  the  dty. 

An  examination  of  the  terms  of  tills  act 
discloses  that  it  merely  provides  a  scheme  by 
which  any  city  and  county  falling  within  Its 
purview  may  establish  a  sanitary  district 
wherdn  sewers  may  be  constructed  for  drain- 
ing the  same  and  the  cost  may  be  assessed 
against  "all  the  lands  lying  within  such  san- 
itary district"  But  the  act  neither  by  Its 
terms,  nor  legal  import,  prevents  the  dty 
from  exerdslng  any  charter  powers  possess- 
ed by  It  as  to  building  sewers  or  establishing 
sewer  districts  and  assessing  the  benefits 
thereof  against  the  property  lying  within 
them.  The  statute  only  provides  for  Joint 
action  between  a  city  and  a  contiguous  coun- 
ty when  the  authorities  representing  the  two 
corporations  see  fit  to  take  the  necessary 
steps  to  avail  themselves  of  the  provisions  of 
the  law.  The  statute  is  not  mandatory,  but 
optional,  and  ndther  the  dty  nor  the  county 
lose  any  charter  or  legal  powers  as  to  the 
construction  of  sewers  in  thdr  respective 
limits,  by  falling  or  omitting  to  take  advan- 


tage of  the  provisions  of  the 'general  law. 
The  charter  of  the  dty  of  St  Louis  Is  Judi- 
cially cognizable  by  us.  All  its  provlslona 
for  the  building  of  sewers,  the  establishment 
of  sewer  districts,  letting  of  contracts,  the 
assessment  against  the  property  benefited  of 
the  cost  thereof,  and  the  issuance  of  tax 
bills,  appear  to  have  been  observed  in  the 
present  case  in  the  ordinance  regularly  enact- 
ed by  the  munidpal  assembly  by  virtue  of 
the  discretion  intrusted  to  it  The  validity 
of  this  ordinance  is  not  affected  by  the  fact 
that  the  dty  of  St  Louis  might  Iiave  availed 
Itself  of  the  provisions  of  the  act  of  1905, 
if  the  county  in  which  the  outlying  lands  are 
situated  had  been  willing  to  act  in  concert 
with  It  We  therefore  overrule  the  assign- 
ment of  error  that  the  ordinance  In  question 
Is  rendered  invalid  by  the  provisions  of  the 
act  of  the  Legislature  of  1905,  or  by  the  fail- 
ure of  the  dty  to  avail  Itself  of  that  method 
of  constructing  the  sewers  through  the  dis- 
trict where  plaintiff  is  situated. 

[3]  II.  It  Is  next  urged  by  the  appellant 
that,  because  tills  sewer  was  constructed  of 
greater  dimensions  than  was  otherwise  neces- 
sary in  order  to  carry  off  the  waters  of  a 
stream  (south  fork  of  Gingrass  creek)  which 
drained  an  area  outside  as  well  as  within 
the  city,  an  additional  cost  of  construction 
was  incurred,  which  is  not  chargeable  against 
the  property  of  the  plaintiff  or  other  proper- 
ty owners,  and  that  the  ordinauce  provldiug 
for  this  construction  is  void,  and  the  tax  bill 
Issued  thereunder  is  unjust  above  the  amount 
tendered  by  the  plaintiff. 

The  ordinance  under  which  the  tax  bill 
sought  to  be  canceled  was  issued  was  enacted 
In  conformity  with  the  charter  of  the  dty  of 
St  Louis  as  amended  In  1901.  Charter,  act 
6,  H  20,  22.  It  has  been  uniformly  held,  that 
the  action  of  the  dty  Legislature  In  pursu- 
ance of  charter  powers,  in  establishing  a  dis- 
trict to  be  benefited  by  sewers  or  other  public 
Improvements  so  as  to  Justify  a  special  as- 
sessment against  the  property  lying  within 
the  district,  is  conclusive,  in  the  absence  of 
any  evidence  that  it  was  procured  by  fraud 
or  proof  that  it  Is  manifestly  arbitrary  or 
unreasonable,  or  that  the  assessment  is  pal- 
pably unjust  and  oppressive.  Cooley  on  Tax. 
(3d  Ed.)  pp.  1256-1258;  McGhee  v.  Walsh, 
249  Mo.  266,  155  S.  W.  445;  Heman  v.  Schul- 
te,  166  Mo.  loc.  clt  417,  66  S.  W.  163 ;  Heman 
V.  Allen,  166  Mo.  loc.  dt  543,  57  S.  W.  559; 
Prior  V.  Const  Co.,  170  Mo.  439,  71  S.  W. 
205;  Caty  of  St  Louis  v.  Fischer,  167  Mo.  loc. 
dt  663,  67  S.  W.  872,  64  L.  R.  A.  679,  99  Am. 
St  Rep.  614;  State  v.  Light  &  Power  Co., 
246  Mo.  653,  152  S.  W.  76;  State  v.  Light  & 
Dev.  Co.,  246  Mo.  618,  152  S.  W.  67;  Bank 
V.  Woesten,  147  Mo.  loc.  cit.  483,  48  S.  W.  939, 
48  L.  R.  A.  279;  Skinker  t.  Heman,  148  Mo. 
349,  49  S.  W.  1026. 

[4]  The  record  in  this  case  discloses  that 
the  watershed  served  by  this  sewer  lay  partly 
outside  the  dty  limits  and  was  traversed  by 
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the  sooth  fork  of  Qlngraaa  creek,-  wtalcb  was 
a  small  stream  praetlc^Uy  dry.  except  in  wet 
weather.  No  sewer  could  be  built  of  Insuffi- 
cient capacity  to  carry  off  the  accumulation 
and  drainage  of  this  stream,  without  expos- 
ing the  property  owners  to  the  dangers  of  an 
overflow  of  the  creek  at  every  rainfalL  Nec- 
essarily the  sewer,  in  order  to  accomplish  its 
purpose,  must  be  built  big  enough  to  inclose 
and  carry  o£F  the  polluted  waters  of  Gingrass 
creek.  The  existence  of  the  stream  was  due 
to  the  tctpography  of  the  watersheds,  and 
that  fact  made  it  the  duty  of  the  city  to  pro- 
vide a  sewer  adequate  to  the  demands  created 
by  natural  conditions  In  the  locality  to  be 
drained.  The  lot  purchased  by  the  plaintiff 
was  located  in  such  surroundings  as  to  make 
it  a  servient  estate  and  was  specially  benefit- 
ed in  proportion  to  the  protection  which  the 
sewer,  thus  constructed,  gave  it  against  the 
damage  from  the  higher  ground.  This  siie- 
dflc  benefit  was  the  legal  basis  of  an  assess- 
ment equivalent  to  the  proportion  of  the  cost 
of  the  sewer  justly  chargeable  against  plain- 
tiff's lot,  and  if  the  $80.14,  instead  of  |60 
(which  plaintiff  paid  into  court),  was  assess- 
ed because  the  sewer  was  made  large  enough 
to  carry  off  the  drainage  which  accumulated 
In  the  natural  water  course,  then  no  consti- 
tutional right  of  plaintilTs  was  violated ;  for 
the  tax  represented '  only  the  special  benefit 
accruing  to  it  and  other  property  owners  in 
the  district  through  which  this  stream  ran, 
and  was  therefore  in  strict  accordance  with 
the  established  law  governing  such  assess- 
ments. 

We  conclude  that  this  assignment  of  error 
is  not  well  taken. 

[5]  III.  It  is  contended  by  the  appellant 
that  the  ordinance  in  question  was  enacted 
by  a  corrupt  agreement  entered  Into  by  the 
city  of  St  Louis  and  the  managers  of  Cal- 
vary Cemetery,  which  was  a  considerable 
property  owner  in  the  section  wherein  a  pub- 
lic sewer  was  laid.  A  careful  examination  of 
the  evidence  touching  this  contention  disclos- 
es no  substantial  testimony  in  its  support 
There  was  some  correspondence  between  the 
dty  and  the  managers  of  the  cemetery  asso- 
ciation relative  to  the  obtentlon  of  a  right 
of  way  through  its  grounds,  which  resulted  in 
contracts  between  them,  granting  a  right  of 
way  and  agreeing  to  pay  $10,000  to  the  city, 
and  requiring  the  contractor  to  fill  up  Gin- 
grass  creek  with  the  earth  excavated  in  dig- 
ging the  sewer.  But  there  is  a  total  failure 
of  proof  of  any  corruption  or  bribery  con- 
nected with  these  transactions  or  that  the 
dty  was  Influenced  in  the  exercise  of  its  leg- 
islative discretion  by  any.  improper  motive, 
or  that  there  was  any  Intention  on  the  part 
ot  the.  managers  of  the  cemetery  association 
to  do  so. 

[(]  Neither  is  there  any  evidence  in  this 
record  that  thfe  contractor  who  buUt  the 
sewer  which  drained  plalhtlfTs  property  .with 


its .  knowledge  (|>ct  ^thout  ad^  proti^t  or 
objection  had  any  notice  of  the  alleged  fraud- 
ulent coiiduct  of  the  city  oflSxiers  and  the  man- 
agers of  the  cemetery-  association.  That  be 
could  not  otherwise,  be  prejudiced,  even  If 
such  misconduct  had  been  shown  is  well  set- 
tled. Jaicks  V.  MerrlU,  201  Mo.  loc.  cit  110, 
98  S.  W.  753;  Paving  Ca  ▼.  Fldd,  188  Mo. 
182,  86  8.  W.  860;  Bank  v.  Button,  224  Mo. 
42,  123  a.  W.  47;  Lumber  Oo.  v.  Crommer, 
202  Mo.  loc.  dt  521,  101  S.  W.  22;  Strong  v, 
Whybark,  204  Mo.  loc.  dt  348,  102  S.  W. 
968,  12  li.  B.  A.  (N.  S.)  240,  120  Am.  St  Bep. 
710. 

The  judgment  of  the  trial  court  Is  af- 
firmed. All  concur;  WOODSON,  'J.,  in 
result 


JEWEL  TEA  CO.  et  al.  ▼.  CITY  OF 
CABTHAGE  et  aL 

(Supreme  Court  of  Miasonrl.     April  2,  1014.) 

1.  Appkai-  and  EaaOB  (|  845*)— QnKSTiONS 
Reviewablb— JrrooiiENT  on  AaasED  8tat«- 
UENT  OF  Facts. 

On  appeal  from  a  judgment  on  «n  agreed 
statement  of  facts,  the  only  question  is  whether 
the  judgment  is  the  proper  legal  conduai^n.  - 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  3342-3345;  Dec.  Dig.  f 
845.  •! 

2.  couuebck  (j  40*)— intebstatk  couuebce 
—What  Is. 

Where  a  sales  agent  of  a  foreign  corpora- 
tion located  in  a  sister  state  took  orders  in  a 
dty  for  merchandise  for  future  delivery,  and 
then  transmitted  the  orders  to  the  corporation, 
where  each  article  was  separately  wrapped  and 
then  packed  together  in  a  box  and  shipped  to  the 
city,  where  the  agent  received  the  merchandise, 
and  delivered  the  artides  to  the  persons  order- 
ing them,  though  none  of  the  separately  packed 
artides  contained  the  name  of  the  respective 
purchaser,  the  corporation  and  its  agent  were 
engaged  in  interstate  commerce,  and  an  ordi- 
nance defining  a  mercantile  agent  and  taxing 
that  occupation,  and  making  it  a  misdemeanor 
for  doing  the  business  without  procuring  a  li- 
cense, was  inoperative. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {J  29,  30;  Dec.  Dig.  {  40.*] 

3.  Injunction  (|  85*)  —  Restbainino  Er- 
fobceuent  of  invalid  ordinances. 

Injunction  lies  to  restrain  the  enforcement 
of  a  mnnicipal  ordinance  invalid  as  against 
a  foreign  corporation  and  its  sales  agent  as  in- 
terfering with  interstate  commerce,  and  thereby 
prevent  irreparable  damage  by  a  multiplicity  of 
prosecutions  of  the  sales  agent 

[£M.  Note. — For  other  cases,  see  Injnnction, 
Cent  Dig.  i|  166,  166 ;  Dec  Dig.  i  86.*] 

In  Banc.  Appeal  from  Circuit  Court,  Jas- 
per C!bunty;  David  E.  Blair,  Judge. 

Action  by  the  Jewel  Tea  Company  and  an- 
other against  the  City  of  Carthage  and  oth- 
ers. From  a  judgment  of  dismissal,  plain- 
tiffs appeal.    Reversed  and  remanded. 

This  suit  was  begun  in  1909  to  restrain  th** 
dty  of  Carthage  and  its  officers  and  agents 
from  enforcing  against  the  plaintiff  and  Its 
sales  agent  the  provisions  of  an  oi;0inance  de- 
fining a  mercantile  agent  and  taxing  that  oc- 
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capatlon  a  license  fee  of  $1  iter  day,  or  $5 
per  month,  or  $20  per  year,  and  making  the 
doing  of  such  business  without  procuring 
such  license  a  misdemeanor  punishable  by  a 
fine  of  from  $1  to  $100  for  each  offense.  The 
sales  agent  of  plaintiff,  one  Martin,  was  twice 
arrested  and  fined  for  violating  said  ordi- 
nance. He  appealed  to  the  circuit  court,  and 
thereupon  his  employer,  the  Jewel  Tea  Com- 
pany, Joined  him  in  bringing  this  suit  to  re- 
.strain  the  enforcement  of  said  ordinance,  on 
the  ground  that  it  interfered  with  the  Inter- 
state commence  business  which  the  Jewel  Tea 
Company  was  conducting  from  its  home  office 
in  Chicago  with  the  people  in  tiie  defendant 
city.  A  temporary  injunction  was  Issued,  de- 
fendant answered,  admitting  the  ordinance 
and  its  enforcement,  denied  that  plaintiff 
Jewel  Tea  Company  was  protected  by  the 
'commerce  clause  of  the  federal  Constitution 
as  to  its  business  in  this  state.  After  the 
joinder  of  issue  the  case  was  submitted  to  the 
Judge  of  the  circuit  on  the  following  agreed 
statement  of  fftcts: 

"Agreed  Statement  of  Facts. 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  to  the  above-entitled 
cause,  by  their  resi>ecttve  attorneys,  that  said 
cause  be  tried  upon  the  admissions  in  the 
pleadings  and  the  following  facts:  That. on 
August  2,  3,  and  4,  1909,  M.  Martin,'a8  agent 
of  the  Jewel  Tea  Company,  an  Illinois  cor- 
poration located  at  Chicago,  111.,  went  about 
from  place  to  place  within  the  city  of  Car- 
thage, Mo.,  and  took  orders  for  delivery  two 
weeks  thereafter  for  teas,  coffees,  extracts, 
spices,  and  other  merchandise.  That  said 
Martin  mailed  said  orders  to  said  company  at 
Chicago,  where  each  Item  was  separately 
wrapped  and  packed  together  with  the  other 
items  in  a  large  wooden  shipping  box, 
which  was  nailed  up,  addressed,  and  shipped 
to  the  'Jewel  Tea  Company,  Carthage,  Mis- 
souri.' Two  weeks  after  said  orders  were 
taken  in  Carthage,  said  Martin,  who  lives  in 
the  state  of  Kansas,  and  Is  a  resident  of  said 
state,  returned  to  Carthage,  received  the  bor 
as  agent  of  said  Jewel  Tea  Company,  opened 
the  same,  took  therefrom  the  numerous  small 
packages,  made  up  each  order  therefrom, 
without  opening  or  breaking  said  small  pack- 
ages, and  delivered  said  orders  to  the  cus- 
tomers having  previously  ordered  same,  and 
received  the  money  therefor.  None  of  the 
Items  packed  inside  the  shipping  box  bore 
tiie  name  of  any  customer  or  any  mark,  num- 
ber, or  other  designation  as  to  what  customer 
should  receive  It  Where,  for  Instance,  Mrs. 
'A.'  and  Mrs.  'B.,'  different  customers,  had 
each  ordered  one  pound  of  a  certain  kind  of 
coffee,  or  two  bottles  of  a  certain  size  filled 
with  a  vanilla  extract  of  a  certain  brand, 
there  were  two  one-pound  packages  of  that 
coffee,  either  of  which  said  Martin  would  use, 
without  breaking,  to  fill  either  order,  or  there 
would  be  two  bottles  of  vanilla  of  the  same 


Und,  either  of  which  bottles  might  go  to  fill 
the  order  of  Mrs.  'A.'  or  of  Mr&  'B.'  That 
on  the  16th,  17th,  and  18th  of  each  month 
said  Martin,  while  delivering  said  merchan- 
dise at  said  dty  of  Carthage,  and  within  the 
corporate  limits  thereof,  would  and  did  take 
orders  for  other  goods,  wares,  and  merchan- 
dise, to  be  delivered  in  the  same  way  two 
weeks  later,  which  Illustrates  the  method  em- 
ployed. That  neither  the  Jewel  Tea  Company 
nor  said  Martin  nor  any  other  agent  of  said 
company  had  or  has  taken  out  a  license  un- 
der the  ordinance  set  forth  in  plaintUTs  peti- 
tion. That  the  Jewel  Tea  Company,  plain- 
tiff herein,  maintains  branch  offices  and  re- 
tail stores  in  other  towns  in  Missouri,  but 
none  in  said  city  of  Carthage.  That  said 
company  ships  no  goods  to  Carthage  from 
Missouri  points  to  fill  said  orders.  It  is  un- 
derstood that  defendants  deny  that  plaintiffs 
were  engaged  in  interstate  commerce,  or  that 
they  are  In  any  wise  protected  by  the  Inter- 
state Commerce  Act  [Act  Feb.  4,  1887,  a  104, 
24  Stet  379  (U.  S.  Comp.  St  1901,  p.  3154)]. 
That,  save  for  the  restraining  order  issued 
herein,  said  defendants  would  have  made  oth- 
er arrests  of  said  Martin  and  others  doing 
business  in  the  same  manner  for  said  tea 
company.  That  such  arrests  would  have 
been  made  every  time  orders  were  taken  In 
the  manner  hereinabove  set  forth." 

Upon  a  consideration  of  the  foregoing  facts 
the  trial  court  dissolved  the  temporary  in- 
junction, and  dismissed  the  petition,  from 
which  Judgment  plaintiff  appealed. 

J.  D.  Harris,  of  Carthage,  for  appellants. 
Perkins  &  Blair  and  Geo.  W.  Crowder,  all 
of  Carthage,  for  respondents. 

BOND,  J.  (after  stating  the  facts  as  above). 
[1]  i.  We  have  not  been  favored  with  any 
brief  or  argument  on  behalf  of  respondent 
which  has  submitted  its  case  for  decision  aft- 
er the  statement  and  brief  of  appellants  was 
filed,  without  making  any  reply  thereto.  The 
only  question  which  can  arise  on  this  appeal 
is  whether  the  judgment  below  is  the  proper 
legal  conclusion  from  the  "agreed  statement 
of  facts."  South  Missouri  Land  Co.  v.  Combs, 
53  Mo.  App.  loc.  dt  299;  Hinkle  v.  Kerr,  148 
Mo.  43,  49  S.  W.  864. 

[2]  We  think  not  We  see  no  escape  from 
the  force  of  the  facts  evidencing  that  the 
business  carried  on  by  the  plaintiff,  in  the 
manner  detailed  in  the  stipulation,  was  in- 
terstate commerce,  and  as  such  protected 
from  the  tax  or  license  fee,  sought  to  be 
enforced  against  Its  salesmen  under  the  pro- 
visions of  the  ordinance  quoted  in  the  peti- 
tion. Bobbins  V.  Shelby  County  Taxing  Dis- 
trict, 120  U.  S.  489,  7  Sup.  Ct  682,  30  L.  Ed. 
694;  Caldwell  v.  North  Carolina,  187  TJ.  S. 
622,  23  Sup.  Ct  229,  47  L.  Ed.  336;  Bearick 
V.  Pennsylvania,  203  U.  a  607,  27  Sup.  Ct 
159,  61  Ii.  Ed.  295;  Dosler  v.  Alabama,  218 
V.  S.  124,  30  Sup.  Ct  649,  54  L.  Ed.  966,  28 
L.  B.  A.  (N.  8.)  264;  Crenshaw  t.  Arkansas, 
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227  V.  S.  889,  88  Sup.  Ct  294,  67  li.  Ed.  665; 
Bratman  t.  TitasrlUe,  lbs  U.  S.  289,  14  Sup. 
Ct  829,  88  li.  Ed.  719;  Welton  v.  Mo.,  91  V. 
8.  276,  23  li.  Ed.  847;  Jewel  Tea  Co.  t. 
Lee's  Snmmlt  (D.  C.)  198  Fed.  632. 

The  ruling  of  tbis  court  In  banc,  (b&t  trans- 
actions of  the  kind  under  review  could  onl7 
be  protected  under  the  commerce  clause  of 
the  Constitution  of  the  United  States  when 
the  property  sold  was  without  the  limits  of 
this  state  at  the  time  of  the  sale  (State  v. 
Looney,  214  Mo.  216,  97  S.  W.  934,  99  S.  W. 
1166,  29  L.  B.  A.  [N.  S.]  412),  have  not  been 
approved  when  the  construction  of  that 
clause  was  held  in  judgment  in  recent  cases 
by  the  Supreme  Court  of  the  United  States. 
That  tribunal,  in  considering  the  same  pic- 
ture and  frame  business  which  was  analyssed 
by  this  court  (State  t.  Looney,  supra),  reach- 
ed a  broader  conclusion  than  this  court,  and 
held  that,  even  though  the  transaction  as  to 
the  sale  of  the  frames  was  not  a  complete 
sale  before  they  arrived  in  the  state  of  Ala- 
bama, yet,  as  they  were  a  part  of  the  con- 
templated shipment  of  the  pictures  which 
had  been  ordered  by  a  customer  in  Alabama 
from  a  dealer  in  Illinois,  they  were  not  a 
separable  transaction,  and  were  equally  with 
the  pictures  protected  from  taxation  or  li- 
cense fee  by  the  provision  of  the  Constitution 
touching  interstate  commerce,  saying  on  that 
subject,  to  wit:  "No  doubt  it  Is  true  that  the 
customer  was  not  bound  to  take  the  frame 
unless  he  saw  fit,  and  that  tiie  sale  of  it  took 
place  wholly  within  the  state  of  Alabama,  if 
a  sale  was  made.  But,  as  was  hinted  In 
Rearick  v.  Pennsylvania,  203  U.  S.  607,  612 
[27  Sup.  Ct.  169,  61  L.  Ed.  296],  what  is 
commerce  among  the  states  is  a  question  de- 
pending upon  broader  considerations  than 
the  existence  of  a  technically  binding  con- 
tract, or  the  time  and  place  where  the  tiUe 
passed."  Dozler  v.  Alabama,  218  U.  S.  loc. 
clt  127,  128,  30  Sup.  Ct  660,  64  L.  Ed.  966, 
28  L.  R.  A.  (N.  S.)  264. 

Applying  this  full  and  complete  statement 
of  the  construction  of  the  power  and  duty 
vested  in  Congress  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  Tribes"  (Const 
U.  8.,  art  1,  t  8,  pt  3),  we  are  unable  to  dis- 
cover any  essential  difference  as  to  the  ap- 
plication of  the  constitutional  provision  be- 
tween the  facts  set  forth  in  the  case  now 
under  review  and  those  which  were  consider- 
ed by  the  Supreme  Court  of  the  United 
States  when  the  rule  above  was  stated  and 
applied. 

In  the  present  case  the  agreed  statement 
shows  that  the  sales  agent  of  the  plaintiff 
took  orders  in  Carthage  for  teas,  coffees,  ex- 
tracts, spices,  and  other  merchandise  then 
kept  at  plaintiff's  place  of  business  In  Chica- 
go, 111. ;  that,  upon  the  sending  In  of  said  or- 
ders, each  of  them  was  filled  by  separately 
wrapping  and  packing  the  particular  article 
desired  by  the  customer;  that  a  number  of 


these  orders  were  placed  in  a  shipping  box 
addressed  to  the  plaintiff  at  Carthage,  Mo., 
and  were  received  by  its  agent  there,  who 
opened  the  large  box,  took  out  the  particu- 
lar packages,  and  delivered  an  unopened 
package  to  the  respective  customer  of  the 
kind  and  quantity  of  the  particular  article 
ordered  by  him,  thus  consummating  the 
transaction.  While  it  is  true  that  none  of 
the  separately  packed  articles  were  super- 
scribed with  the  name  of  the  respective  pur- 
chaser, yet  each  purchaser  got  only  what  he 
had  bought  and  In  the  same  unbroken  pack- 
age in  which  it  was  Inclosed  at  the  point  of 
shipment,  Chicago,  lU.  And  though  it  must 
be  conceded  that  the  ttUe  of  each  purchaser 
accrued  only  upon  the  delivery  to  him  at 
Carthage,  Mo.,  an^  therefore  In  a  technical 
sense  each  sale  was  completed  within  the 
state  of  Missouri,  yet  the  contract  for  the 
purchase  became  binding  when  the  order  for 
the  goods  was  received  and  accepted  at  Chi- 
cago, 111.,  and  that  made  It  the  beginning  of 
an  interstate  dealing.  This  is  predsely  the 
point  upon  which  the  ruling  of  the  Supreme 
Court  of  the  United  States  was  predicated,  in 
the  case  of  Dozler  v.  Alabama,  supra,  as  to 
the  frames  which  accompanied  the  pictures. 
In  that  case  the  pictures  had  been  contracted 
for,  but  not  the  frames;  as  to  the  latter  the 
purchaser  had  the  option  to  take  or  refuse  as 
he  saw  proper.  If  he  accepted  them,  his 
title  was  acquired  in  Alabama;  but  under 
the  explicit  ruling  of  the  Supreme  Court  that 
fact  did  not  exempt  the  purchaser  of  the 
frames  from  the  same  protection  which  was 
given  to  the  pictures  which  had  been  specifi- 
cally ordered,  under  the  commerce  clause  of 
the  Constitution  of  the  United  States. 

Our  conclusion  is  that  the  transactions  de- 
tailed in  the  agreed  statement  of  facts  in 
this  case  were  interstate  commerce,  and  that 
the  ordinance  of  defendant  was  inoperative 
as  to  the  sales  agent  of  plaintiff,  who  con- 
ducted its  business  in  Carthage,  Mo. 

[3]  II.  Neither  Is  there  any  doubt  in  our 
minds  that  the  agreed  statement  of  facts  is 
the  subject-matter  of  equitable  relief.  Mu- 
nicipal ordinances,  like  the  present  though 
penal,  are  not  criminal  statutes.  Coal  Com- 
pany V.  City  of  St  Louis,  130  Mo.  loc.  cit 
330,  32  S.  W.  649,  61  Am.  St  Rep.  566,  and 
cases  cited. 

It  Is  apparent  from  the  agreed  statement 
of  facts  that  plaintiff  could  not  have  ade- 
quate remedy  at  law.  It  was  entitied  to 
prosecute  the  lawful  business  in  which  it 
was  engaged  without  the  vexation  and  an- 
noyance and  irreparable  damage  of  a  multi- 
plicity of  suits  growing  out  of  an  arrest  and 
prosecution  of  its  sales  agent  for  each  order 
and  delivery  of  goods  taken  and  made  by 
htm ;  and  defendant  admits,  in  the  ag^reed 
statement  it  intended  to  Institute  prosecu- 
tions in  every  such  Instance  except  for  the 
temporary  injunction  granted.  The  jurisdic- 
tion of  equity  to  enjoin  interference  with 
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Inteiestate  commerce  by  snch  proceedings  un- 
der a  municipal  ordinance  similar  to  the 
present  is  well  establlabed.  Dobbins  y.  City 
of  Los  Angeles.  195  U.  S.  223,  25  Sup.  Ot  18, 
48  L.  Ed.  168;  Coal  Company  v.  City  of  St. 
Ix>nls,  130  Mo.  323,  32  S.  W.  648,  51  Am.  St 
Rep.  666;  Jewel  Tea  Company  t.  Lee's  Sum- 
mit, Mo.  (D.  C.)  188  Fed.  loc.  dt  535. 

In  the  cases  last  dted  the  Jurisdiction  of 
equity  was  upheld  In  a  case  where  the  pres- 
ent plaintiff  was  complainant,  and  the  en- 
forcement of  a  similar  ordinance  was  enjoin- 
ed by  restraining  any  prosecutions  thereun- 
der which  were  begun  after  the  filing  of  the 
bill  in  the  federal  court 

The  Judgment  in  this  case  is  reversed,  and 
the  case  remanded,  with  directions  to  pro- 
ceed in  conformity  with  this  opinion. 


STATE  ex  rel.  FLOWERS  t.  MOREHEAD 
et  al..  County  Court  Judges. 

(Supreme  Court  of  Missouri.    Feb.  10,  1814. 
Rehearing  I>enied  April  2,  1914.) 

1.  HioHWATs   (J   81*)  —  County  Highway 
BOABD — Statutes — Constbuction. 

Laws  1913,  p.  665,  creating  in  each  county 
a  county  highway  board,  composed  of  three 
members  appointeid  by  the  county  court  to  hold 
office  for  two  years,  and  providing  that  in 
cottnties  that  have  or  may  have  a  county  high- 
way engineer,  he  shall  be  ez  officio  a  member 
of  the  board,  provides  for  a  county  highway 
board  of  three  members  to  be  appointed  by  the 
county  court  and  in  addition  thereto  the  high- 
way engineer  is  a  member  by  virtue  of  his  of- 
fice. 

[Bid.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  J  3(»;   Dec  Dig.  |  91.»] 

2.  Highways    (J   93*)  —  County   Highway 
BoAKo— Officers—  Public  Officeb." 

An  appointee  to  the  position  of  member  of 
a  county  highway  board,  created  by  Laws  1813, 

F.  665,  is  a  pubhc  officer,  within  Const  art  14, 
7,  authorizing  the  Legislature  to  provide  for 
the  removal  of  officers,  and,  in  the  absence  of 
any  special  provision  for  the  removal  of  mem- 
bers of  the  board,  a  member  may  only  be  re- 
moved as  prescribed  by  Rev.  St  1909,  {  10204 
et  seq. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  304-307 ;    Dec.  Dig.  {  93.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  p.  5805 ;  vol.  8,  pp.  7772,  7773.] 

3.  Cebtiobabi  ({  25* )— Removal  of  Officebs 
—Review— Absence  of  Otheb  REMsnY. 

The  action  of  the  county  court  of  a  county 
in  removing  a  member  of  the  county  highway 
board  is  reviewable  on  certiorari,  where  there 
is  no  statutory  right  of  appeal  or  writ  of  error 
or  other  remedy  or  when  the  court's  action, 
if  Judicial  in  its  nature,  was  beyond  its  juris- 
diction, as  defined  by  Const  art.  6,  ff  1,  36. 

[Ed,  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  38;   Dec.  Dig.  {  25.*] 

In  Bana  Certiorari  by  the  State,  on  the 
relation  of  W.  B.  Flowers,  against  W.  More- 
head  and  others.  Judges  of  the  County  Court 
of  Linn  County,  to  review  the  action  of  the 
county  court  in  removing  relator  as  a  mem- 
ber of  the  highway  board  of  Linn  county. 
Action  of  county  court  quashed. 


John  T.  Barker,  Atty.  Cten.,  and  W.  T. 
Rutherford,  of  Jefferson  City,  amicus  corltt. 
A.  W.  MuUins,  of  Unneus,  for  respondents 
Wilkerson  and  Sturtevant 

WALKER,  J.  Certiorari  to  require  re- 
spondents, the  Judges  and  the  clerk  of  the 
county  court  of  Linn  county,  to  certify  to 
the  Supreme  Court  the  record  of  the  pro- 
ceedings of  said  county  court  in  the  appoint- 
ment and  removal  of  relator  as  a  member 
of  the  highway  board  of  said  county. 

Under  the  authority  of  an  act  of  the  Gen- 
eral Assembly,  approved  April  17, 1913  (Laws 
1913,  p.  665),  the  county  court  of  Linn  coun- 
ty, at  an  adjourned  term  held  on  the  23d 
day  of  April,  1913,  appointed  Frank  Dick, 
F.  A.  Trumbo,  and  the  relator,  W.  B.  Flow- 
ers, as  members  of  a  county  highway  board 
for  a  term  of  two  years  from  the  date  of 
their  appointment.  At  its  regular  February 
term  in  1813,  said  county  court  bad,  under 
the  authority  of  section  10551  et  seq.,  Rev. 
St.  1909,  appointed  one  J.  M.  Black  as  coun- 
ty highway  engineer  for  a  term  of  one  year, 
who  at  the  time  of  the  adoption  of  the  act 
of  1913,  supra,  had  qualified  and  entered 
upon  the  discharge  of  his  official  duties. 
Upon  the  adoption  of  the  act  of  1913,  the 
county  highway  engineer  became  by  its 
terms,  upon  the  creation  of  said  county  high- 
way board,  an  ex  officio  member  of  same. 

Upon  the  appointment  of  the  three  members 
of  said  board  by  the  county  court,  they  met 
in  compliance  with  section  8  of  said  act, 
and,  in  conjunction  with  the  highway  en- 
gineer, organized  by  the  election  of  F.  A. 
Trumbo  as  president,  and  J.  M.  Black  as 
secretary  of  said  board.  At  an  adjourned 
term  of  the  county  court  held  June  2,  1913, 
the  following  orders  were  made  and  entered 
of  record:  "It  appearing  to  the  court  that 
the  appointment  of  Frank  Dick.  F.  A.  Trum- 
bo, and  W.  B.  Flowers,  as  members  of  the 
county  highway  board,  as  made  by  the  court 
on  the  23d  day  of  April,  1913,  was  illegal 
and  without  warrant  of  law,  the  said  ap- 
pointment is  this  day  ordered  revoked."  "It 
is  ordered  by  the  court  that  Frank  Dick  and 
F.  A.  Trumbo  be  and  are  hereby  appointed 
members  of  the  county  highway  commission 
and  that  they  be  commissioned  tor  a  term 
of  two  years  from  this  date." 

On  July  16,  1913,  relator  petitioned  this 
court  setting  forth  the  facts  above  stated, 
and  asking  the  granting  of  a  writ  of  certio- 
rari directed  to  resiMndents,  requiring  them 
to  certify  a  full  record  of  their  proceedings 
in  this  matter  to  this  court  that  upon  said 
record  it  might  be  determined  whether  the 
order  entered  of  record  in  the  county  court, 
removing  relator  from  said  highway  board, 
should  not  be  quashed  and  for  naught  held. 

I.  The  Highway  Board. 

[11  Section  1  of  aald  act  creating  the 
board  and  conferring  the  power  of  appoiut- 
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ment  upon  ti>6  county  court,  Is  as  follows: 
"Section  1.  C!ounty  Highway  Board  to  be  Ap- 
pointed— ^Tenn. — ^There  Is  hereby  created  a 
county  highway  board  in  each  and  every 
coun^  in  this  state  which  shall  be  composed 
6t  three  members.  Said  members  ot  the 
county  highway  board. shall  be  appointed  as 
follows:  Three  members  to  be  appointed  by 
the  county  court  of  said  county;  the  mem- 
bers of  said  board  shall  hold  their  offices  for 
a  term  of  two  years  from  the  date  of  their 
appointment,  and  they  shall  serve  without 
compensation:  Provided,  that  In  counties 
that  have  or  may  hereafter  have  a  county 
highway  engineer,  he  shall  ex  officio  be  a 
member  of  said  board:  Provided  further, 
that  In  counties  now  having  a  population  of 
more  than  75,000  inhabitants  the  county 
highway  board  shall  be  composed  of  the 
three  members  of  the  county  court"  Laws 
1913,  p.  665. 

Words  are  sometimes  so  fittingly  used, 
even  in  legislative  enactments,  that  an  at- 
tempted explanation  of  same  tends  to  ob- 
scure rather  tlian  clarify  their  meaning. 
The  act  in  question  is  illustrative  of  this 
truth. 

The  terms  of  the  statute  are  unequivocal ; 
the  couqty  highway  board  is  to  consist  of 
three  members  to  be  appointed  by  the  coun- 
ty court,  who  are  to  hold  their  offices  for 
terms  of  two  years,  respectively,  from  the 
date  of  thdr  appointment;  and  in  addition 
thereto  in  counties  in  which  a  highway  an- 
glneer  has  been  appointed  under  the  authori- 
ty of  section  10551,  supra,  such  engineer, 
upon  the  appointment  of  snch  board,  be- 
comes a  member  of  same,  not  by  appoint- 
ment thereto  by  the  court,  but  by  virtue  of 
his  office  as  engineer.  If  words  were  needed 
to  render  more  eScplidt  the  meaning  of  said 
statute,  they  are  to  be  found  in  the  conclud- 
ing provision  of  section  1,  supra,  which  pre- 
scribes that  "in  counties  now  having  a  popu- 
lation of  more  than  75,000  Inhabitants  the 
county  highway  board  shall  he  composed  of 
the  three  members  of  the  county  court"  In 
view  of  the  preceding  provision  in  regard  to 
the  ex  officio  membership  In  such  boards 
of  the  highway  engineer,  it  will  scarcely  be 
contended  ,that  said  board  in  such  counties 
Is  not  comprised  of  the  three  Judges  of  the 
county  court  and  the  highway  engineer, 
where  the  latter  has  been  appointed. 

A  construction  which  would  reduce  the 
number  of  the  members  of  said  board  in 
counties  of  76,000  inhabitants  or  less.  In  re- 
gard to  which  the  same  general  words  are 
used  as  to  the  numerical  constitution  of  the 
board  as  in  counties  of  more  than  75,000 
Ihhabitants,  would  violate  one  of  the  ele- 
mentals  of  interpretation  in  that  it  would 
authorize  the  Interpolation  of  words  to  de- 
fine the  meaning  of  a  statute  othervilse  clear 
and  unambiguous. 

We  are  of  the  opinion,  therefore,  that  such 
county  highway  boards  as  are  authorized  by 
Itte  act  in  question  shall,  in  all  counties, 


consist  of  three  members,  to  be  appointed  by 
the  county  court  and  that  the  highway  en- 
gineer, if  there  be  one  then  or  thereafter 
appointed,  will  become,  by  virtue  of  his  of- 
fice, a  member  of  such  board.  From  which 
it  follows  that  the  appointment  of  relator 
as  a  member  of  such  board  was  authorized. 

II.  Member  of  Board— PubUc  Officer. 

[t]  It  is  not  inappropriate  to  inquire 
whether  an  appointee  of  a  county  highway 
board  is  a  public  officer,  within  the  meaning 
of  that  term  as  frequently  judicially  defined ; 
if  so,  then  the  removal  of  the  appointee  la 
governed  by  the  rules  in  regard  to  the  re- 
moval of  officials  of  this  class. 

A  public  office  is  defined  to  be  a  special 
trust  or  charge  created  by  law.  U.  8.  v. 
Maurice,  2  Brock.  96,  Fed.  Cas.  No.  15,747; 
State  ex  reL  v.  Shannon,  133  Mo.  139,  164,  33 
S.  W.  1137.  In  State  ex  rel.  v.  May,  106 
Mo.  488,  505,  17  S.  W.  660,  the  office  of  su- 
perintendent of  streets  of  a  city,  filled  by  ap- 
pointment of  the  mayor,  was  held  to  be  a 
public  office.  In  State  ex  reL  v.  McKee,  69 
Mo.  504,  508,  a  like  ruling  was  made  in  re- 
gard to  the  position  of  constable.  In  State  v. 
Dierberger,  90  Mo.  369,  375,  2  8.  W.  288,  a 
like  classification  was  made  in  regard  to  the 
position  of  deputy  constable;  and  In  State  ex 
reL  V.  Valle,  41  Mo.  30,  it  was  similarly  held 
in  regard  to  the  office  of  water  commission- 
er in  the  dty  of  St  Louis.  In  Ex  parte 
Lucas,  160  Mo.  219,  61  S.  W.  218,  while  it  is 
not  expressly  so  decided,  the  reasoning  of  the 
opinion  Justifies  the  conclusion  that  a  mem- 
bership in  the  board  of  examiners  for  bar- 
bers, .authorized  under  the  state  law,  consti- 
tutes a  public  office.  Other  illustrations 
might  be  added  from  our  own  reports  but 
the  foregoing  will  suffice  to  determine  what 
is  meant  by  the  term  "public  office,"  as  used 
in  the  statute  in  question.  In  short  one 
clothed  with  the  powers,  exercising  the  func- 
tions, and  receiving  the  emoluments  of  a  pub- 
lic office  is  a  public  officer.  State  ex  reL  v. 
Bus,  135  Mo.  325,  335,  36  S.  W.  636,  33  L.  R. 
A.  616;  29  Cyc.  p.  1364.  In  the  Bus  Case 
the  distinction  is  clearly  made  between  what 
is  meant  by  a  "state  officer"  and  an  "officer 
under  the  state,"  a  distinction  which  the 
court  failed  to  make  in  State  ex  rel.  v.  Dil- 
lon, 90  Mo.  229,  2  S.  W.  417,  and  in  State  ex 
reL  v.  Spencer,  91  Mo.  206,  3  S.  W.  410. 

Under  the  express  statute,  therefore,  cre- 
ating the  position  of  a  member  of  the  high- 
way board,  and  in  the  light  of  the  reasons 
stated  In  the  cases  above  cited,  an  appointee 
to  this  position,  upon  qualifying,  becomes  a 
public  officer ;  the  act  of  his  creation  not  only 
stating  his  term  but  definitely  defining  his 
duties.  Sections  4  to  9,  both  Inclusive,  Laws 
1913,  p.  666.  It  must  be  borne  In  mind,  in 
determining  the  diaracter  of  this  position, 
that  it  is  the  functions  the  appointee  is  re- 
quired to  i)erform  that  determines  the  char- 
acter of  his  office,  and  it  is  not  material  to 
this  characterization  that  no  salai'y  or  fees 
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are  annexed  thereto,  and  that  the  position  la 
merely  honorary  and  exists  only  for  the  pub- 
lic good.  Clark  t.  Stanley,  66  N.  C.  59,  67,  8 
Am.  Rep.  488;  Throop  on  Public  Officers,  { 
3.  p.  4.  It  Is  provided  In  the  Constitution 
(article  14,  |  7)  that  "the  General  Assembly 
sbaU,  In  addition  to  other  penalties,  pro- 
vide tor  the  removal  from  office  of  county, 
city,  town  and  township  officers,  on  convic- 
tion of  willful,  corrupt  or  frauduloit  vio- 
lation or  neglect  of  official  duty";  in  con- 
struing this  section  this  court  has  held  that 
the  Legislature  Is  not  limited  In  enacting 
statutes  of  removals  to  the  acts  specified  in 
the  Constitution,  but  It  may  make  such  rea- 
sonable and  proper  provisions  regulating 
same  as  may  seem  Just  State  v.  Boyd,  19H 
Mo.  59,  66,  94  S.  W.  536;  State  ex  reL  v.  Sbep- 
pard,  192  Mo.  497,  606,  91  S.  W.  477;  Manker 
V.  Faulhaber,  94  Mo.  430,  438,  6  S.  W.  372. 

Mo  particular  statutory  method  has  been 
provided,  however,  for  the  removal  of  mem- 
bers of  county  highway  boards,  and  a  ref- 
erence to  the  general  statute  in  regard  to  the 
removal  of  county,  town,  and  township  offi- 
cers (section  10204  et  seq..  Rev.  St  1909)  is 
necessary  to  determine  where  the  authority 
lies  and  what  facts  will  sustain  such  a  pro- 
ceeding. Without  literally  quoting  the  gen- 
eral statute,  it  will  suffice  to  say  that  while 
broader  than  the  constitutional  provision 
(section  7,  art  14,  supra),  It  limits  the  caus- 
es of  removal  to  dereliction  of  or  willful  re- 
fusal to  perform  official  duty,  and  requires 
the  proceedings  to  be  commenced  and  heard 
in  the  drcnit  court 

In  the  absence,  therefore,  of  particular 
statutes,  tbe  method  prescribed  and  the  rea- 
sons assigned  in  section  10204  et  seq.,  su- 
pra, are  the  limits  of  authority  for  the  re- 
moval of  members  of  any  of  the  classes  of 
officers  therein  specified.  Members  of  coun- 
ty highway  boards,  being  public  officers,  are 
properly  designated  as  one  of  such  statutory 
classes,  and  therefore  subject  to  the  provi- 
sions of  the  general  statute  In  regard  to  re- 
moval. Their  terms  are  definitely  defined  by 
law,  and  their  duties  are  all  of  a  public  na- 
ture, and,  while  the  statute  is  silent  in  re- 
gard to  the  subject  their  removal  will  not 
be  justified,  unless  in  each  Instance  notice  of 
proceedings  therefor  la  given  them,  and  they 
are  afforded  an  opportunity  to  be  beard  in 
their  own  behalf  (State  ex  reL  v.  Maroney, 
191  Mo.  531,  90  a  W.  141),  or,  in  other  words, 
as  elaborately  and  learnedly  discussed  In 
State  ex  reL  v.  Sheppard,  192  Mo.  497,  91  S. 
W.  477,  they  cannot  be  deprived  of  their  of- 
fices without  resort  to  the  forms  of  the  law. 

There  is  no  pretense  that  the  relator  was 
removed  for  other  cause  than  that  the  coun- 
ty court  deemed  his  appointment  unauthoriz- 
ed in  the  first  instance  on  the  theory  that 
the  court's  power  of  appointment  was  limit- 
ed to  two  members  who,  with  the  highway 
engineer,  would  constitute  said  board.    Re- 


lator's removal,  therefore,  under  the  circum- 
stances, was  without  statutory  Banctl<»,  and 
unauthorized. 

III.  CerUorarl— Relative  to  Relator'a  Right 
to  the  Writ 

[I]  No  right  of  appeal,  writ  of  error,  or 
other  remedy  Is  provided  by  law  for  re- 
viewing the  action  of  a  county  court  in  cas- 
es of  this  character;  the  attempted  removal 
of  relator  was  an  act  Judicial  in  its  nature 
(State  ex  rel.  v.  Knott  207  Mo.  167,  176,  105 
S.  W.  1040;  In  re  Saline  Co.,  45  Mo.  loc.  dt 
53,  100  Am.  Dec.  337);  in  the  absence  of  a  par- 
ticular statute,  and  in  ignoring  the  general 
statute,  the  county  court's  action  was  be- 
yond its  jurisdiction  (State  ex  reL  v.  John- 
son, 138  Mo.  App.  loc.  dt  313,  121  S.  W. 
780).  County  courts,  except  that  the  author- 
ity for  their  creation  Is  declared  by  the  Con- 
stitution (section  1,  art  6),  and  they  are 
therein  authorized  to  transact  county  busi- 
ness (section  36,  art.  6),  are  purely  of  legis- 
lative creation  and  derive  their  powers  from 
statutory  enactments;  in  the  absence,  there- 
fore, of  such  authority  they  are  powerless  to 
act  or  without  jurisdiction  (Brown  on  Juris. 
[2d  Ed.]  {  IS,  p.  60;  Id.  I  205,  p.  106).  Ei- 
ther of  these  reasons  is  sufficient  to  render 
certiorari  an  appropriate  remedy  for  the  de- 
termination of  the  legality  of  the  county 
court's  action. 

The  absence  of  authority  for  the  removal 
of  relator  renders  a  discussion  of  the  ques- 
tion as  to  the  county  court's  power  to  re- 
scind an  order  at  a  term  subsequent  to  that 
of  its  entry  unnecessary. 

For  the  reasons  stated,  the  order  of  the 
county  court  rescinding  its  appointm^it  of 
relator  and  removing  him  from  office,  should 
be  quashed;  and  it  is  so  ordered.  All  con- 
cur. 


STATE  V.  LONG. 
(Supreme  Court  of  Missouri.    April  2,  1914.> 

1.  CUMINAI.    L4W     ({    1159*)— APPEAI^VEB- 
DICT— CONCLTXSIVENESS. 

The  Supreme  Court  wUl  not  disturb  a  con- 
viction because  it  is  against  the  apparent  weicht 
vl  the  evidence. 

[Ed.   Note. — For   other   cases,    see    Criminal 
lAW.^Oent  Dig.  H  3074-3083;    Dec.   Dig.  |: 

2.  SEDtrcnoif  (|  46*)— SuFnoniroT  or  Evi- 
DKNCB— Cobbobobahon. 

Evidence,  in  a  prosecution  for  seduction 
under  promise  to  marry,  held  to  corroborate 
prosecutrix's  evidence  as  to  the  promise  to  marry 
so  as  to  sustain  a  verdict  of  conviction. 

[Eld.  Note. — Tot  other  cases,  see  Seduction. 
Cent  Dig.  |{  83-86 ;  Dec.  Dig.  {  46.*] 

3.  Sedcotior   (I  46*)— Pbouise  to  Mabbt— 
Evidence  of  PBomsK. 

The  corroborating  evidence  of  accused'a 
promise  to  marry  prosecutrix,  required  to  b» 
given  by  Rev.  St  1909,  (  6235,  in  a  seduction 
trial,  may  be  made  by  circumstances,  testified 
to,  however,  by  witnesses  other  than  prosecutrix. 
[Ed.  Note.— For  other  cases,  see  Seduction. 
Cent  Dig.  H  83-86 ;  Dec.  Dig.  i  46.*] 
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4.  Cbihinax  Law  (J  1150*)— AppbaI/— Find- 

INOS— CONCZitTBITSNESS. 

The  credibUlt7  of  a  particular  witnew  is 
for  the  jury  and  tne  trial  court  to  determine  in 
a  criminal  caae. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent.  Di»  H  3074-3083;  Vte.  Dig.  i 
1159.»] 

5.  WXTNX8BK8  (I  218*)— Pbitilboed  Cokhun- 
ICATI0N8— Physician  and  Patmht— Waiv- 
es or  Pbitilboe. 

Where  the  state,  in  a  prosecution  for  se- 
duction under  promise  of  marriage,  oCered  the 
evidence  of  prosecutrix,  her  mother,  and  one  of 
three  physicians  who  had  previously  treated  her 
for  alleged  "womb  trouble,"  to  the  eftect 
that  the  trouble  with  prosecutrix  wag  in  fact 
womb  trouble  and  not  pregnancy,  prosecutrix's 
privilege  of  excluding  the  testimony  of  the  phy- 
sicians wag  thereby  waived,  so  that  accused 
could  show  by  the  other  two  physicians  that  the 
real  cause  of  the  trouble  was  pregnancy. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fi  769.  781,  782;  Dec  Dig.  i  219.»] 

6.  Witnesses  (|  208*)— Peivileokd  ComnJNi- 

OATIONB— PhTSICIAN    AND    PaTHNT. 

At  common  law  communications  between  a 
physician  and  patient  were  not  privileged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fi  768-770,  777;  Dec.  Dig.  {  208.*] 

7.  Witnesses  (J  219*)— Pwvimged  Coiocu- 
nications— Waivkb. 

When  the  privilege  as  to  communications 
between  a  physician  and  patient  is  once  waived, 
it  is  waived  until  the  final  determination  of 
the  case,  however  many  trials  may  be  required. 

[Bd.  Note.^For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  769,  781,  782;   Dec.  Dig.  i  219.*] 

&  Cbdiinal  Law  ($  683*)— Rebutial  Evi- 
dence—Iumatebial  Evidence. 

As  a  rule  immaterial  evidence  cannot  be  re- 
butted. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  <f  1615-1617;    Dec.  Dig.  | 

9.  CBnaNAi.  Law  (|  1137*)— Ebtoffei.  to  Ai.- 
USOE  Ebbob. 

Where  the  state  introduced  prejudicial  evi- 
dence upon  the  theory  that  it  was  competent  and 
materiaJ,  it  will  be  estopped  from  claiming  that 
it  was  immaterial,  and  hence  could  not  be  re- 
butted by  other  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (f  3007-3010;  Dec  Dig.  { 
1137.*] 

10.  Seduction  ({  42*)—Pbosectjtion— Admis- 
sion OT  Evidence. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  in  which  prosecutrix  testified 
that  she  was  chaste  before  she  knew  accused, 
evidence  was  admissible  that  she  had  been  preg- 
nant before  that  time. 

[Bd.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  H  73-7B;  Dec  Dig.  i  42.*] 

11.  Seduchpn  (f  42*)— Admission  or  Evi- 
dence. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriaire  alleged  to  have  been  committed 
August  22,  1909,  accused  could  show  prosecu- 
trix bad  been  sexnally  intimate  with  others  in 
190& 

[Ed.  Note.— For. other  cases,  see  Seduction. 
Cent  Dig.  |f  73-76;  Dec.  Dig.  {42.*] 

In  Banc  Appeal  from  Circuit  Conrt, 
Nodaway  County;  Francis  H.  Trimble, 
Judge. 


Ollle  Long  was  convicted  of  aedaction 
under  promise  of  marriage,  and  appeals. 
Beversed  and  remanded. 

John  W.  Stokes,  of  Craig,  and  Cook,  Cum- 
mins &  Dawson,  of  Maryvllle,  for  appellant 
Elliott  W.  Major,  Atty.  Gen.,  John  M.  Daw- 
son, Asst  Atty.  Gen.,  John  T.  Barker,  Atty. 
Gen.,  and  Thomas  J.  Hlggs,  Asst  Atty.  Gen., 
for  the  State. 

GRAVES,  J.  Defendant  stands  charged 
with  the  crime  of  seduction  under  promise  to 
marry,  the  InformatlOD  being  based  on  sec- 
tion 4478,  R.  S.  1909.  The  scene  of  the  alleg- 
ed crime  Is  located  In  Atchison  county  by 
such  information,  and  the  case  was  first 
tried  In  that  county  and  defendant  convicted. 
State  V.  Long,  238  Mo.  383,  141  S.  W.  1099. 
The  Judgment  of  conviction  was  reversed 
and  the  cause  remanded,  for  reasons  fully 
stated  by  Blair,  C,  in  the  case,  supra.  When 
the  case  again  reached  the  circuit  court  of 
Atchison  county.  Judge  Ellison,  the  Judge  of 
that  court,  disqualified  himself,  and  Judge 
Francis  H.  Trimble  was  called  In  to  try  the 
same.  Application  was  made  by  defendant 
for  a  change  of  venue,  and,  upon  a  hearing 
thereof.  Judge  Trimble  sustained  the  same 
and  sent  the  cause  to  Nodaway  county,  in 
which  court  a  trial  was  had,  and  defendant 
again  found  guilty.  By  the  verdict  his  pun- 
ishment was  fixed  at  six  months'  imprison- 
ment In  the  county  Jail,  and  a  fine  of  $600, 
and  from  a  Judgment  upon  that  verdict  the 
defendant  has  again  appealed  to  this  court 
In  division  No.  2,  an  opinion  was  handed 
down  affirming  sach  Judgment,  but  a  motion 
for  a  rehearing  was  filed  by  the  defendant, 
wbldi  motion  was  sustained,  and  the  cause 
transferred  from  that  conrt  to  this  court 

The  pertinent  tacts,  in  abbreviated  form, 
are  about  as  follows :  At  the  date  of  the  al- 
leged offense,  the  prosecutrix,  Carrie  Mar- 
garet Miles,  was  practically  19  years  of  age, 
and  lived  on  a  farm  with  her  parente  in  At- 
chison county.  The  defendant  at  the  same 
date  was  about  23  years  old,  and  lived  on  a 
farm,  with  his  parents,  in  Holt  county,  but 
only  four  miles  distant  from  the  farm  of 
Miles.  The  prosecutrix  and  the  defendant 
had  been  acquainted  in  a  casual  way  for 
some  years  prior  to  August  22, 1909,  the  date 
fixed  as  the  time  of  the  sednctlon.  From 
June  to  October,  1907,  the  defendant  seem- 
ingly i>ald  some  attention  to  the  prosecutrix, 
and  daring  this  period  visited  her  upon  sev- 
eral Sundays,  taking  her  to  church  and  other 
public  gatherings.  During  this  time  the 
prosecutrix  claims  no  ungentlemanly  conduct 
upon  the  part  of  the  defendant.  She  says, 
however,  that  twice  he  proposed  marriage, 
and  twice  she  rejected  him,  that  she  told 
him  her  folks  said  she  was  too  young  to 
marry,  and  that  they  agreed  to  quit  com- 
pany for  a  while,  but  with  a  tadt  understand- 
ing that  his  attentions  would  be  renewed  lat- 
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er.  Tbeae  things  the  defendant  denies.  In 
October,  1907,  defendant's  attentions  to  prose- 
cQtrlx  ceased,  and  each  went  their  own  way 
for  the  months  betweoi  that  date  and  a 
short  time  before  the  date  of  the  alleged  of- 
fense. During  these  months,  October,  1907, 
to  AugTist,  1909,  nothing  passed  between  the 
parties,  except  several  unimportant  post 
cards  sent  by  the  defendant.  They  met  oc- 
casionally at  public  places,  and  talked  upon 
commonplace  subjects.  Prosecutrix  during 
this  time,  kept  company  with  other  young 
men,  and  corresi)onded  with  them,  among 
them  a  Mr.  Lee,  and  also  a  young  man  who 
lived  at  tbelr  home.  August  16,  1909,  de- 
fendant, his  two  sisters,  and  a  young  man 
named  Miles,  were  at  church,  and  were  In- 
vited by  Carrie  Miles  to  her  home  for  dinner. 
The  Invitation  was  accepted,  and  later  lu 
the  day  (about  6  or  6  o'clock  In  the  ev^iing) 
they  all  went  over  to  the  defendant's  home. 
Carrie  Miles  was  escorted  over  there  by  Mr. 
Lee,  who  had  called  up  by  phone,  and  engaged 
her  company,  whilst  defendant  and  the  oth- 
ers mentioned  were  there.  Touug  Lee  took 
her  home  from  Long's  place.  Up  to  this 
point  there  was  nothing  wrong  between  these 
two  parties.  Miss  Miles  says  that  on  the 
15th  of  August  defendant  engaged  her  com- 
pany for  the  next  Sunday,  August  22d.  De- 
fendant says  that  she  asked  him  over  to  take 
her  to  church,  and  be  told  her  he  didn't 
know  about  it,  but  would  write.  The  record 
shows  he  did  write  her,  telling  he  would  be 
over  to  take  her  to  church,  and  he  went  over 
according  to  the  terms  of  the  letter.  He 
drove  her  to  church,  a  distance  of  five  miles, 
without  incident  worthy  of  relation.  After 
the  services  the  two,  in  the  buggy,  started  for 
her  home.  The  church  was  in  Holt  county, 
and  the  county  line  was  much  nearer  her 
home  than  the  church.  She  says  that  about 
the  time  they  reached  the  county  line  be- 
tween Atchison  and  Holt  counties  (her  home 
being  in  Atchison)  he  rather  fervently  pro- 
posed marriage  to  her,  and  though  not  ex- 
actly at  first,  but  she  shortly  consented.  Im- 
mediately following  be  proposed  illicit  Inter- 
course, and  with  but  little  hesitation  (speak- 
ing from  the  record)  to  this  she  consented. 
True  it  is  she  says  that  he  promised  to  mar- 
ry her  the  next  Wednesday,  and  urged  that 
no  harm  conld  come  of  the  intercourse. 

According  to  the  story  of  prosecutrix  she 
prepared  to  go  to  town  with  him  Wednesday 
to  get  married,  but  defendant,  although  duly 
waited  for,  came  not  The  whole  transac- 
tion of  becoming  engaged  and  having  inter- 
course covered  a  very  short  time.  Counsel 
for  defendant  figure  It  out  to  be  30  minutes. 
The  parents  were  not  advised  of  the  propos- 
ed marriage  on  the  Wednesday  named.  Nor 
did  the  prosecutrix  take  any  steps  to  find 
out  why  defendant  had  not  kept  his  word. 
She  says  that  they  bad  agreed  to  keep  the 
marriage  matter  a  secret  until  he  could  rent 
*  certain  farm  In  the  neighborhood.     She 


says  that  defendant  came  back  the  next  Sun- 
day August  29th,  but  this  is  dmiled  by  de- 
fendant; he  says  that  he  was  not  there 
again  until  September  5th.  According  to  the 
prosecutrix  he  came  to  her  home  on  Sunday 
August  29th  and  took  her  to  church.  That 
he  explained  his  failure  to  keep  the  marriage 
date,  by  saying  that  he  had  not  rented  the 
farm  as  yet.  She  says  that  on  the  trip  home 
from  church  the  promise  of  marriage  was 
again  renewed,  and  Intercourse  followed  the 
renewed  promise,  with  a  little  more  alacrity 
than  upon  the  previous  occasion.  The  next 
Wednesday  was  fixed  for  the  marriage,  but 
she  again  waited  in  vain  for  defendant  At 
no  time  were  the  parents  advised  of  any 
promise  to  marry,  until  September  9th  when 
the  mother  (on  a  wash  day)  made  discoveries 
to  the  effect  that  all  was  not  well  with  the 
girl,  and  asked  her  to  explain,  and  then  she 
told  of  the  alleged  marriage  engagement  and 
the  intercourse.  Prosecutrix  made  no  ^ort 
to  find  out  why  defendant  had  for  a  second 
time  made  default,  but  on  September  12th, 
three  days  after  her  disclosure  to  her  par- 
ents, she  did  write  the  following  rather  in- 
formal letter:  "Fairfax,  Mo.  September  12, 
1909.  Dear  Friend :  I  will  take  the  pleasure 
of  writing  to  you  this  evening.  How  have 
you  been  getting  along  these  days.  Olive 
what  fine  time  did  yon  have  at  Fairfax 
Thursday.  We  went  'up  Friday,  but  thought 
it  was  dull.  Olive,  can  you  come  and  take 
me  to  Craig  one  day,  wed.  or  thurs.  Papa  is 
going  for  cattle  and  the  boy's  in  going  to 
school  and  Harry  is  going  to  take  his  com- 
pany. So  that  way,  I  wont  have  any  way  to 
go.  OUre,  let  me  know  over  the  phone  it 
you  can  come  and  take  me.  Let  me  know  as 
soon  as  yon  get  this.  I  remain,  as  ever.  Car-' 
rle  Miles."  No  answer  came  to  this  letter. 
September  16th  Miss  Miles  and  her  father 
and  mother  attended  a  reunion  at  Craig,  and 
defendant  and  his  sister  was  there.  The  fa- 
ther testified  that  he,  in  the  town  of  Craig, 
accused  the  defendant  of  having  seduced  hla 
daughter,  and  that  the  defendant  at  first  de- 
nied it,  but  afterward  stated  that  he  did 
promise  to  marry  her  and  would  keep  his 
promise.  Defendant  denied  such  an  admis- 
sion, and  his  denial  was  also  corroberated 
by  another  witness,  who  says  he  heard  the 
conversation  between  John  Miles,  the  father, 
and  the  defendant  The  reputation  of  Miles 
for  truth  and  veracity  was  literally  demol* 
Ished  by  his  neighbors,  and  no  effort  was 
made  to  patch  up  the  torn  garment  of  repu- 
tation after  the  defense  was  through  with  it 
With  one  exception  this  sufflclently  outlines 
the  case  for  a  discussion  of  the  points  urged 
for  reversal.  Upon  the  matter  left  out  at 
the  present,  we  will  detail  the  facts  fully  in 
connection  with  the  point 

[1]  I.  Speaking  personally,  the  merits  4C 
the  state's  case  does  not  Impress  me.  A 
thorough  reading  of  this  voluminous  recoid 
has  left  a  "tang"  somewhat  averse  to  my  ju- 
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didal  "tastfe  *  If  I  may  W  pardoned:  for  the 
use  of  snch  expresMons.  But  in  caaes  of  this 
kind  the  trial  Judge  has  the  peculiar  fanction 
<tf  setting^  aside  a  Verdict,  when  be  I0  im- 
liressed  with  the  idea  that  snch  verdict  is 
stgalnst  the  weight  of  substantial'  evidence  in 
the  case.  As  has  often  been  said  by  this 
court,  this  function  is  one  peculiarly  belong- 
ing to  the  trial  Judge,  and  appellate  courts 
do  not  usually  Interfere  with  this  peculiar 
Judicial  discretion,  lodged  by  the  law,  with 
trial  ;judges.  We  will,  however,  say  whether 
or  not  there  is  substantial  evidence  to  sus- 
tain the  verdict,  but  will  not  pass  upon  the 
■weight  of  the  evidence.  In  other  words  this 
court  will  not  disturb  a  verdict  because 
against  the  apparent  weight  of  the  evidence, 
because  the  law  has  imposed  the  duty  to 
grant  new  trials  for  that  ground  on  the  trial 
judges. 

[2]  It  is  urged  in  this  case  that  there  is  no 
suflFlcient  corroboration  of  the  prosecutrix's 
story  as  to  the  promise  to  marry.  If  there  Is 
no  corroboration.  It  is  our  duty  to  say  so. 
Further,  If  the  corroboration  does  not  meet 
the  requirements  of  the  statute,  it  Is  our  duty 
to  80  say.  But,  on  the  other  hand,  If  there 
Is  corroborating  evidence,  which,  if  believed, 
meets  the  requirements  of  the  statute,  and 
this  corroborating  evidence  is  rebutted  by  a 
greater  weight  of  evidence  contra,  then  the 
peculiar  functions  of  the  trial  court  are  called 
into  play,  and  such  court  should  assume  the 
full  measure  of  responsibility.  The  statute 
(R.  S.  1909,  i  5235)  reads:  "In  trials  for  se- 
duction under  promise  of  marriage,  the  evi- 
dence •  •  *  as  to  such  promise  must  be 
corroborated  to  the  same  extent  required  of 
the  principal  witness  In  perjury." 

[S]  The  corroborating  evidence  required  by 
this  statute  may  be  by  circumstances,  but  the 
proof  of  these  circumstances  must  come  from 
witnesses,  other  than  the  woman.  State  v. 
McCaskey,  104  Mo.  loc.  dt  646,  647,  16  S.  W. 
511,  512.  In  the  McCaskey  Case  it  is  said: 
"This  state  stood  on  the  uncorroborated  evi- 
dence of  the  prosecuting  witness  in  this  case. 
She  testified  defendant  promised  to  marry 
her,  and  under  and  by  virtue  of  that  promise 
seduced  her.  Section  1912,  Revised  Statutes 
1879,  provides  that  In  trials  for  seduction, 
under  promise  to  marriage,  the  evidence  of 
tbe  woman,  as  to  such  promise,  must  be  cor- 
roborated to  the  same  extent  required  of  the 
principal  witness  In  perjury.'  It  has  been 
held  by  this  court  that  'evidence  of  circum- 
stances which  usually  accompany  the  mar- 
riage engagement  will  satisfy  the  statute  as 
to  supporting  evidence.'  State  v.  Hill,  91 
Mo.  423  [4  S.  W.  121].  •  •  •  Here  the 
prosecuting  witness  testified  to  the  promise 
and  also  to  'the  circumstances  attending  the 
marriage  engagement,' .  and  the  state  argues 
fbat  that  satisfies  the  statute.  It  is  the  evl- 
d^ace  of  the  woman  as  to  the  promise  of  mar- 
riage that  must  be  corroborated.  There  must 
be  some  evidence  independent  of  the  prind- 


pal  witness  as  to  the  promise  of  marriage. 
In  this  case  there  Is  an  attempt  to  evade  this 
plain  statutory  provision  by  the  principal 
witness  testifying,  first,  to  the  promise  of 
marriage,  and  then  to  the  drcumstances'  that 
corroborate  her.  This  is  dearly  not  the  law. 
She  must  be  corroborated  by  some  witness 
other  than  herself.  State  v.  Hill,  supra; 
Ros.  Crlm.  Ev.  (6  Am.  Ed.)  765;  State  v. 
Reeves,  97  Mo.  668  [10  8.  W.  841,  10  Am.  St 
Rep.  S49];  State  v.  Prlmm.  98  Mo.  368  [11  S. 
W.  732]." 

Upon  the  question  of  corroborative  proof, 
when  the  case  was  here  before  (238  Mo.  loc. 
dt  393,  141  8.  W.  1102),  the  court  corrertly 
said:  "No  circumstances  Indicative  of  an  en- 
gagement were -proved.  It  is  true  there  is 
evidence  that  about  two  years  prior  to  the 
time  prosecutrix  testifies  her  downfall  was 
accomplished,  defendant  called  on  her  sev- 
eral times,  and  prosecutrix  testifies  that 
these  attentions  culminated  in  October,  1907, 
in  a  proposal  of  marriage  which  she  did  not 
accept  and  no  further  attentions  seem  to 
have  been  paid  her  by  defendant  until  August 
1909.  In  the  interim  she  attended  church 
with  other  young  men  and  corresponded  with 
them.  Defendant  renewed  his  suit,  according 
to  prosecutrix,  on  August  22,  1909,  and  on 
the  evening  of  that  day  the  proposal  of  mar- 
riage was  made  and  accepted,  and  the  betray- 
al almost  immediately  followed.  This  Is 
prosecutrix's  version  of  the  matter.  Her 
mother  had  no  knowledge  of  any  engagement 
of  marriage  until  about  September  13,  1909, 
when  certain  explanations  demanded  by  her 
of  prosecutrix  elidted  the  accusation  against 
defendant.  Defendant  was  seen  In  public 
with  prosecutrix  In  1909  as  her  escort  but 
twice,  once  on  August  22d,  and  again  dther 
on  August  29th  or  September  5tb.  Four  or 
five  postcards  were  ofFered  by  the  state,  but 
were  of  such  chararter  that  they  are  of  little 
value  for  any  purpose,  and  all  were  dated 
prior  to  August  22,  1909,  when  the  promise 
of  marriage  is  said  to  have  been  made. 
These  circumstances  are  not  suffldent  to  meet 
the  requirements  of  the  statute  (section  6235, 
R.  S.  1909)  as  to  the  corroboration  of  the 
prosecutrix  as  to  the  promise  of  marriage 
(State  V.  Hill,  91  Mo.  loc.  dt  426  [4  8.  W. 
121];  htate  V.  EHsenhour,  132  Mo.  loc.  dt 
147  [33  S.  W.  785] ;  State  v.  Davis,  141  Mo. 
loc.  dt  525  [42  S.  W.  1083]),  and  the  instruc- 
tion on  this  phase  of  the  case  should  not  have 
been  so  worded  as  to  indicate  to  the  Jury 
that,  without  more,  they  might  afTord  a  basis 
for  a  finding  that  prosecutrix  was  sufficiently 
corroborated  as  to  that  promise." 

As  to  the  matters  and  things  above  dis- 
cussed the  record  now  ia  about  as  it  was  then. 
There  is  no  corroborative  evidence,  except 
what  is  given  by  a  witness  Brunk,  and  the 
father,  John  Miles.  John  Miles  testifies  to 
an  admission  made  by  the  defendant  in  the 
town  of  Craig  on  September  16th.  But  as 
Indicated  in  the  statement,  his  reputation  for' 
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truth  and  veracity  is  thoroughly  "riddled"  by 
his  neighbors,  and  the  state  brought  none  to 
the  rescue.  Not  only  so,  but  defendant  de- 
nies any  such  admission,  and  In  this  he  Is 
corroborated  by  a  witness,  who  heard  the 
talk  at  Craig  betweoi  John  Miles  and  de- 
fendant 

[4]  The  witness  Brunk  appears  upon  the 
scene  for  the  first  time  In  the  second  trlaL 
He  was  living  at  the  time  In  the  state  of 
Nebraska,  but  claims  to  have  been  back  home 
on  a  visit.  He  saya  that  he  met  defendant 
la  Gralg  and  had  a  conversation  with  him. 
The  record  had  beet  speak  for  him.  It 
reads:  "Q.  Tell  the  jury  what  he  said  about 
his  marrying  Carrie  Miles,  If  he  said  any- 
thing about  It.  A.  I  came-  down  by  the 
Racket  at  Craig,  and  OlUe  and  I  met  there — I 
always  chat  with  the  boys  that  I  meet — I 
said,  'Ollie,  you  ain't  married  yet,  are  you, 
Ollle?*  He  says,  'No,  but  I  have  an  oppor- 
tunity to  get  married.'  I  said  'Who  to  7  He 
said  'Carrie  Miles.' "  Upon  cross-examina- 
tion the  witness  firmly  fixed  ttils  conversation 
in  the  year  1908,  at  which  time  no  one  claims 
there  was  a  promise  of  marriage.  So  that 
this  evidence  lends  but  little  aid,  if  any,  to 
the  state's  case.  It  should  be  added  here 
that  the  defendant  testified  that  he  had  never 
seen  the  witness  Brunk  in  his  life  until  the 
day  he  testified.  With  the  evidence  of  Brunk 
to  one  side,  the  only  corroborative  evidence  is 
the  testimony  of  John  Miles  that  the  defend- 
ant admitted  to  him  the  promise  of  marriage 
at  Craig,  Mo.,  on  Sept  16th.  If  Miles  spoke 
the  troth,  the  prosecutrix  was  corroborated. 
If  he  did  not,  she  was  not  The  credibility 
of  bis  testimony  was  with  the  Jury  and  the 
trial  court  If  the  trial  court  was  convinced 
of  the  false  testimony  of  this  witness,  the 
verdict  should  have  been  promptly  set  aside. 
The  matter  of  his  credibility,  therefore, 
reaches  this  court  vouched  for  by  the  verdict 
of  the  Jury  and  the  action  of  the  trial  court 
on  such  verdict  We,  therefore,  say,  as  was 
in  effect  said  when  the  case  was  here  before, 
the  credibility  of  this  witness  was  with  the 
Jury  and  the  trial  court  With  truth  stami>- 
ed  upon  the  face  of  that  testimony  by  the 
action  of  the  Jury  and  the  trial  court,  we  can- 
not say  there  was  not  the  corroborative  evi- 
dence required  by  the  statute.  What  we 
might  have  done,  if  trying  the  case  nisi.  Is 
immaterial.  The  question  here  is.  Was  there 
corroborative  evidence  of  the  promise  to  mar- 
ry, with  the  word  "truth"  written  across  the 
face  of  John  Miles'  testimony  by  the  trial 
Jury  and  the  trial  court?  We  say  by  the 
trial  court,  as  well  as  the  Jury,  because,  if 
that  court  was  convinced  of  the  falsity  of 
John  Miles'  testimony,  it  had  but  one  plain 
duty  in  the  premises.  Under  the  facts,  we 
feel  constrained  to  rule  this  contention 
against  the  defendant 

II.  We  reach  now  a  vital  question  in  the 
case,  and  one  which  calls  for  a  little  fuller 
detail  of  the  facts.  Carrie  Miles  blossomed 
into  womanhood  when  she  was  between  12 1 


and  13  years  of  age.  From  tbe  beginning 
she  was  troubled  at  the  menstrual  periods. 
She  had  to  have  a  physician  at  these  times. 
She  often  fainted  away  and  had  spells  or 
fits  at  these  times.  By  her  folks  her  trouble 
was  assigned  to  be  "womb  trouble."  Dr.  Davis 
had  been  the  family  physician  for  several 
years.  The  prosecutrix  and  her  mother  testi- 
fy that  about  November  5th  plalntifr  was  suf- 
fering from  this  "womb  trouble,"  and  that 
Dr.  Davis  was  called  to  treat  her;  that  her 
condition  was  such  that  Dr.  fifiller  was  sent 
for  to  hold  a  consultation  with  Dr.  Davis; 
that  the  two  doctors  consulted  over  her  situ- 
ation and  prescribed  for  her.  They  say  the 
doctors  said  she  was  suftering  from  this  old 
"womb  trouble."  The  evidence  then  discloses 
that  she  continued  to  feel  badly  until  the 
father  and  mother  took  her  to  St.  Joseph 
on  December  2d  following,  when  she  was 
operated  upon  by  one  Dr.  Oray.  Dr.  Oray 
had  formerly  lived  at  Craig,  and  had  been 
the  family  physician  of  the  Miles  family. 
When  the  case  was  reversed  and  remanded 
by  this  court  and  went  back  for  a  new  trial 
(the  trial  now  under  review),  the  state  for 
reasons  best  known  to  its  officers  took  a  new 
turn  in  the  case.  Evidently  there  were  whis- 
perings that  all  had  not  been  well  with  Carrie 
Miles  when  Dr.  Gray  operated  upon  her  De- 
cember 3, 1908.  In  this  trial  the  state  proved 
the  good  repute  (previous  to  this  trouble)  of 
Carrie  Miles  by  her  general  reputation  In  the 
neighborhood.  This  general  reputation  for 
virtue  and  chastity  was  shown  by  the  neigh- 
bors. But  the  state  did  not  stop  here.  It 
put  on  Dr.  Gray,  who  it  was  claimed  treated 
her  for  this  same  "womb  trouble"  from  which 
she  was  suffering  when  Drs.  Davis  and  Miller 
treated  her,  and  proved  by  him  that  she  was 
not  suffering  from  pregnancy  at  that  time 
(December  3,  1908).  Not  only  so,  but  that 
there  was  no  evidence  of  her  having  ever  been 
pregnant  before  that  time.  In  this  situation 
the  defendant  put  on  the  stand  both  Dr. 
Davis  and  Dr.  Miller,  and  offered  to  prove  by 
them  that  C!arrie  Miles  was  pregnant  in  No- 
vember, 1908,  at  the  time  they  treated  her 
for  what  she  and  her  parents  called  the 
"womb  trouble."  Upon  the  objection  of  the 
state — not  Carrie  Miles — the  court  excluded 
this  proffered  evidence.  In  this  the  defend- 
ant charges  error.  It  Is  apparent  from  this 
record  that  all  three  doctors — Drs.  Davis  and 
Miller  in  November  and  Dr.  Oray  December 
2d  following — were  called  upon  to  treat  and 
did  treat  the  same  malady,  whatever  it,  in 
fact,  was.  This  not  only  appears  from 
the  testimony  of  the  girl,  but  from  the  father 
and  mother  as  weU.  It  is  also  clear  that  the 
girl  and  the  mother  undertook  to  say,  not 
only  for  what  she  was  being  treated,  but  they 
aver  that  Drs.  Davis  and  Miller  so  stated 
the  nature  of  the  girl's  trouble.  Under  this 
state  of  the  record  counsel  for  the  defendant 
suggest  several  questions,  and  these  we  take 
next 
IIL  At  the  outset  defendant  says  that  the 
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■tatntoiy  privilege  under  which  the  testimony 
was  excluded  does  not  exist  In  this  case.  The 
position  is  that,  this  being  a  state  case,  the 
state  cannot  exclude  from  the  Jury  any  evi- 
dence which  shows  the  truth  of  the  case  and 
thereby  the  Innocence  of  the  defendant  If 
the  views  we  entertain  of  tltis  case,  and 
which  we  will  explain  later  are  correct,  we 
wUl  not  follow  counsel  In  their  argument  up- 
on this  question,  but  leave  it  to  a  case  where 
such  question  is  the  real  and  only  turning 
point  We  tlilnk  there  are  other  points  in 
this  case  which  necessitate  a  reversal  of  the 
judgment,  and,  if  reversed  for  the  reason  we 
have  In  mind,  the  particular  question  here 
urged  will  not  be  a  controlling  one  upon  a 
further  trial  of  the  cause,  if  such  further 
trial  be  had.  With  these  remarks,  we  pass 
the  question. 

[5]  IV.  We  thinlc  the  question  of  privilege, 
if  there  was  such  a  question  in  the  case,  was 
waived  by  the  state  and  the  prosecutrix.  We 
must  not  lose  sight  of  the  facts.  The  state 
was  attempting  to  show  the  physical  condi- 
tion of  the  prosecutrix  in  November  and  De- 
cember of  tlie  year  1908.  The  state,  with  the 
consent  of  the  prosecutrix,  oi>ened  the  sick 
chamber,  and  showed  a  given  physical  condi- 
tion, 1.  e.,  "womb  trouble"  not  pregnancy.  This 
the  state  did  by  the  patient,  her  mother,  and 
one  of  the  three  physicians,  who  treated  her 
for  that  alleged  trouble.  The  state — not  the 
patient — now  seeks  to  close  the  mouth  of  the 
other  two  physicians.  Can  it  be  done?  We 
think  not  The  state  proceeds  upon  the  the- 
ory that  to  disprove  pregnancy  in  the  fall 
of  1908  tended  to  prove  virtue  and  chastity 
-In  August  1909.  By  that  theory  it  ought  to 
be  found,  a  question,  however,  we  discuss 
next 

[I,?]  Getting  back  to  the  question  of  the 
waiver  of  the  privil^e.  At  common  law 
there  was  ao  privilege  as  to  communication 
between  physician  and  patient  40  Cyc.  page 
2381,  and  cases  cited.  But  this  rule  is  chang- 
ed by  statute  in  this  state.  R.  S.  1909,  |  6362. 
Communications  between  patient  and  phy- 
sician are  privileged  in  Missouri.  But  that 
faet  does  not  mean  that  there  cannot  be  a 
waiver  of  the  privilege,  and,  if  it  is  once 
waived,  it  remains  waived  until  the  deter- 
mination of  the  case;  It  matters  not  how 
many  trials  may  be  required.  Elliott  v.  Kan- 
sas City,  198  Mo.  693,  96  8.  W.  1023,  6  U  B. 
A.  (N.  S.)  1082,  8  Ann.  Caa  653.  Because  the 
waiver,  if  made,  stood  throughout  the  case,  we 
were  admonished  to  make  the  pronouncement 
we  did  in  the  previous  paragraph,  L  e.,  that 
the  question  there  propounded  would  not  be  a 
vital  question  upon  a  retrial  of  this  case. 
The  prosecutrix  and  the  state  waived  the 
privilege  as  to  Drs.  Davis  and  Miller  when  it 
was  shown  by  the  prosecutrix  and  her  mother 
that  these  physicians  treated  her  for  the  old 
malady,  1.  e.,  "womb  trouble."  The  girl  says 
that  she  took  the  medicine  of  Dr.  Davis,  and 
that  the  two  doctors  consulted  over  tier  case. 
She  goes  further,  and  puts  in  the  mouth  of 
166  S.W.-48 


the  doctor  the  name  of  her  malady.  She  and 
the  mother,  present  at  the  time,  had  given  U^ 
the  world  all  the  secrets  (so  far  as  they  claim 
these  were  secret^)  of  that  sick  chamber. 
Tliat  she  was  taken  to  St  Joseph  for  treat- 
ment of  the  same  alleged  trouble  by  Dr. 
Gray  in  less  than  a  month,  is  shown  by  the 
prosecutrix,  her  mother,  apd  Dr.  Gray.  It 
must  not  be  overlooked  that  all  three  of  these 
doctors  were  claimed  to  have  treated  the 
Identical  trouble,  L  e.,  "womb  trouble,"  to  use 
the  vernacular  of  the  girl,  her  mother,  and 
her  father,  rather  than  the  technique  of  Dr. 
Gray.  With  three  doctors  treating  tlie  pa- 
tient for  the  same  alleged  trouble,  malady,  or 
injury,  the  state  picks  out  one,  evidently 
most  favorable  to  it  and  shows  what  the 
trouble  was.  Yes,  it  Is  described  in  the  most 
minute  details,  and  all  to  the  benefit  of  the 
state.  But  when  the  defendant  says:  You 
have  raised  the  veil  of  secrecy  and  published 
what  you  say  are  the  facts  about  the  girl's 
trouble;  I  want  to  show  by  the  other  two 
doctors,  what  the  real  facts  are,  and  the 
state  and  the  court  say.  No — this  was  er- 
ror. 

In  Smart  v.  Kansas  City,  208  Mo.  loa  dt 
207,  105  S.  W.  722,  14  L.  R.  A  (N.  S.)  566,  123 
Am.  St  Rep.  475,  13  Ann.  Cas.  932,  it  is  said 
by  Lamm,  J.,  in  which  the  writer  concurred, 
that  the  time  was  ripe  to  take  an  advanced 
step  in  the  construction  of  our  statute  of 
privilege,  and  upon  the  question  of  waiver  of 
such  statutory  right  I  do  not  believe  that 
the  doctrine  we  then  announced  was  an  ad- 
vanced step  In  the  law.  I  think  the  courts 
had  long  before  taken  the  very  step,  being 
impelled  thereto  by  plain  legal  principles. 
Lamm,  J.,  thus  said:  "I  am,  furthermore,  of 
the  opinion  that  when  Miss  Smart  tendered 
to  the  Jury  the  issue  as  to  the  condition  of 
her  knee  both  before  and  after  the  Injury 
(whldi  she  did),  and  wlien  she  withdrew  the 
veil  of  professional  secrecy  by  introducing  as 
a  witness  one  out  of  a  number  of  physicians 
who  had  examined  her  knee,  and  by  his  tes- 
timony made  public  the  result  of  his  inves- 
tigation as  to  its  condition,  she  waived  her 
privilege  of  privacy  and  confidence  as  to  any 
of  her  other  physicians  in  relation  to  the 
same  subject-matter.  A  litigant  should  not 
be  allowed  to  pick  and  choose  in  binding  and 
loosing;  he  may  bind  or  be  may  loose.  If  he 
binds,  well  and  good;  but  If  be  looses  as  to 
one  of  his  pliysidans,  the  seal  of  secrecy  is 
gone — the  spell  of  its  charm  is  broken  as  to 
aU.  May  one  cry.  Secrecy!  secrecy  I  profes- 
sional confidence!  when  there  is  no  secrecy 
and  no  professional  confidence?  As  well  cry, 
Peace !  peace!  when  there  is  no  peace.  Jere- 
miah vl,  14,  q.  V.  To  bold  so  leaves  a  trav- 
esty on  Justice  at  the  whimsical  beck  and 
call  of  a  litigant  He  may  choose  a  service- 
able and  mellow  one  out  of  a  number  of  phy- 
sicians to  fasten  liability  upon  the  defend- 
ant, and  then,  presto!  change!  exclude  the 
testimony  of  those  not  so  mellow  and  serv- 
iceable, to  whom  he  has  voluntarily  given  the 
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tame  Information  and  the  same  means  of  get- 
ting at  a  conclusion  on  the  matter  already 
uncoTered  by  professional  testimony  to  tbe 
Joiy.  There  is  no  reason  in  such  condition 
of  tibings,  and  where  reason  ends  the  law 
ends.  The  right  to  secrecy  in  confidential  and 
professional  matters  may  be  likened  unto 
salt  But  what  if  the  salt  has  lost  its  sa- 
Tor,  wherewith  may  aught  be  salted?  To  my 
mind  the  time  has  come  for  us  to  take  a 
step  in  advance  and  to  construe  the  statute 
to  mean  that  when  a  litigant  breaks  the  seal 
of  professional  confidence  and  secrecy  and 
waives  it  as  to  A.,  then  by  the  same  token  it 
is  broken  and  waived  as  to  B.,  C,  and  D., 
who  bore  the  same  relation  to  liim  as  did  A." 

The  very  recent  case  of  Epstein  v.  Penn- 
sylvania Railway  Co.,  260  Mo.  1,  166  S.  W. 
699,  is  fully  as  broad.  If  not  broader,  than 
the  views  above  expressed.  In  this  case 
Judge  Faris  reviews  tbe  case  law  upon  the 
question  of  waiving  the  statutory  privilege, 
and  it  will  be  noted  that  much  of  it  ante- 
dates what  was  said  in  the  concurring  opin- 
ion in  the  Smart  Case,  supra. 

In  the  case  at  bar,  the  state,  with  the  con- 
sent of  the  prosecutrix,  was  attempting  to  es- 
tablish the  physical  condition  of  the  prose- 
cutrix, in  November  and  December  of  1908, 
because  such  condition,  it  was  tbought,  tend- 
ed to  enhance  the  interests  of  the  state.  For 
this  purpose  the  state,  w4th  the  consent  of 
the  prosecutrix,  takes  one  of  the  three  phy- 
sicians, who  had  treated  her  fOr  the  alleged 
physical  ailment,  whatever  it  might  have 
been.  In  this  the  state  is  much  like  a  plain- 
tiff in  a  personal  injury  suit,  when  tbe  plain- 
tiff attempts  to  prove  the  character  of  the 
injuries  by  one  of  the  many  physicians  whom 
she  may  have  had  attending  her.  We  can  see 
no  difference  in  the  mle  which  should  be  ap- 
plied in  these  two  instances.  The  question  is. 
Can  the  party  give  to  the  world  the  secrets 
of  the  sick  room  through  her  chosen  physi- 
cian, selected  for  that  purpose,  and  yet  claim 
the  privilege  as  to  all  of  tlie  other  physi- 
cians whom  she  has  had  treat  the  same  in- 
jury or  trouble?  In  the  case  at  bar  the  real 
secret  of  the  sick  room  was  the  malady  or 
trouble  from  which  the  prosecutrix  was  suf- 
fering. TUB  trouble  she  herself  undertook 
to  publish  to  the  world — whether  truthfully 
or  not  is  another  matter.  Not  only  so,  bnt 
she  consented  to  one  of  the  attending  phy- 
sicians likewise  publishing  this  condition  of 
hers.  And  if  the  several  physicians  treat  for 
the  same  trouble  (as  is  the  case  here),  then  it 
can  make  no  difference  that  their  treatment 
was  at  different  dates.  The  question  of  waiv- 
er was  fully  settled  by  this  court  long  before 
the  Smart  Case^  supra. 

In  Elliott  ▼.  Kansas  C!ity,  198  Mo.  loc.  dt 
607,  96  S.  W.  1026,  6  L.  B.  A.  (N.  S.)  1082,  8 
Ann.  Cas.  663,  it  is  said:  "Upon  this  prop- 
osition the  expressions  by  the  courts  hav- 
ing the  question  in  Judgment  before  them  is 
almost  uniform  that  the  purpose  sought  by 
tiM   prohlbitloii    contained    In   the   atatate 


against  disclosing  professional  information  is 
for  the  purpose  of  allowing  greater  freedom 
between  physician  and  patient,  and  was  en- 
acted as  a  matter  of  public  policy  to  confer 
upon  persons  seeking  the  services  of  a  phy- 
sician, a  personal  privilege,  and  closing  the 
door  to  the  sick  room  and  of  preventing  his 
publishing  to  the  world  their  infirmities. 
Ttiat  this  personal  privilege  may  be  waived 
all  'the  authorltes  agree.  It  is  equally  well 
settled,  as  was  said  In  Fox  v.  Turnpike  Co., 
59  App.  Div.  loc.  cit.  389  [69  N.  Y.  Supp. 
551],  that  'when  a  patient  voluntarily  opens 
the  door  of  the  consultation  room  and  gives 
a  view  that  may  have  been  specially  arrang- 
ed for  the  purpose,  it  would  not  be  in  accord- 
ance with  the  spirit  of  tbe  statute  or  the  in- 
terest of  truth  to  shut  the  door  against  a 
view  to  be  described  by  the  physician.'  In 
Morris  V.  Railroad,  148  N.  T.  loc.  dt  92,  93 
[42  N.  E.  679],  the  prc^HMition  Involved  in 
this  proceeding  was  in  Judgment  before  that 
court.  The  principle  was  announced  in  that 
case  that  a  plaintiff  could  not  sever  her 
privilege,  waiving  it  in  part  and  retaining  it 
in  part  It  was  there  expressly  ruled  that 
"when  she  waived  it,  it  ceased  to  exist,  not 
partly,  but  entirely.  •  •  •  Having  once 
consented  to  and  acquiesced  in  the  complete 
uncovering  and  making  public  what  before 
was  private  and  confidential,  the  seal  of  con- 
fidence is  removed  entirely,  and  the  waiver 
cannot  be  recalled.  •  •  *  The  informa- 
tion is  open  to  the  public,  and  the  patient  Is 
no  longer  privileged  to  forbid  its  repetition.  A 
waiver  once  made  is  general  and  not  special, 
and  its  effect  cannot  be  properly  limited  to  a 
particular  purpose  or  a  particular  person.' 
*  *  *  After  the  Information  has  once  been 
made  public  no  further  injury  can  be  infiict- 
ed  upon  such  rights  and  intnests  of  the  pa- 
tient as  the  statute  was  intended  to  protect, 
by  its  repetition  at  another  time  or  by  an- 
other person.'  In  McKinney  v.  Railroad,  104 
N.  T.  362  [10  N.  E.  644],  the  reasons  for  the 
application  of  tbe  doctrine  of  waiver  of  a 
personal  privilege  were  very  clearly  announc- 
ed. The  court  In  discussing  the  proposition 
used  this  language:  'It  is  claimed  by  tbe  ap- 
pellant that  the  ban  of  secrecy  having  once 
been  removed  by  the  patient,  and  the  infor- 
mation having  lawfully  been  made  public, 
the  right  to  object  further  thereto  has  not 
been  conferred.  There  seems  much  reason  In 
this  claim.  The  patient  cannot  use  this  priv- 
ilege both  as  a  sword  and  a  shield,  to  waive 
when  it  inures  to  her  advantage  and  wield 
when  it  does  not  After  its  publication  no 
further  injury  can  be  inflicted  upon  the 
rights  and  interests  which  the  statute  was  In- 
tended to  protect  and  there  is  no  farther 
reason  for  its  enforcement  The  nature  of 
the  information  Is  of  such  a  character  that 
when  once  divulged  in  legal  proceedings.  It 
cannot  be  again  bidden  or  concealed.  It  is 
then  open  to  the  consideration  of  the  en- 
tire pnblic,  and  the  privilege  of  forbidding 
its  repetition  is  not  oonfeired  by  tbe  statute. 
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^e  consent,  bavlnK  been  once  given  and  act- 
ed npon,  cannot  be  recalled,  and  tbe  patient 
can  never  be  restored  to  tbe  condition  wbich 
tbe  statute,  from  motives  of  public  policy, 
baa  aongbt  to  protect.  Tbe  stringency  witb 
wblcb  tbe  rule  excluding  privileged  commu- 
nications is  applied  by  tbla  court  is  lUns- 
trated  In  tbe  recent  case  of  Reniban  v.  Den- 
nln,  108  N,  T.  678  [9  N.  B.  320,  67  Am.  Rep. 
770],  but  there  is  no  principle  or  authority  for 
boldtog,  after  a  consent  to  publish  such  infor- 
mation has  been  properly  given,  and  tbe  evil. 
If  any,  consnmmated,  that  tbe  privileged  per- 
son can  again  raise  the  objection.  The  ob- 
ject of  the  statute  having  been  voluntarily 
defeated  by  the  party  for  whose  benefit  it 
was  enacted,  there  can  be  no  reason  for  its 
oontlnned  enforcement  in  snch  case.' "  Iiater 
In  the  same  case  it  is  farther  said:  "There 
Is  some  conflict  in  tbe  adjudications  upon 
this  proposition,  but  the  greater  weight  of 
aatborit7  is  In  harmony  with  the  principle 
announced  in  the  authorities  heretofore  cit- 
ed. We  shall  not  undertake  to  reconcile  snch 
conflict  In  our  opinion  the  principle  appU- 
e«ble  to  this  proposition,  as  annovncei  in  the 
Sew  York  Case,  is  sound,  and  the  reasons 
assigned  for  the  annouTicement  of  the  doc- 
trine ere  equally  so.  It  is  Insisted  by  learn- 
ed counsel  for  respondent  that  this  principle 
is  not  applicable  to  the  case  at  bar,  tor  tbe 
reason  that  In  the  former  trials  the  plain- 
tiff did  not  introduce  the  physician,  and 
therefore  this  rule  Is  Inapplicable.  It  is  suf- 
ficient to  say  of  that  contention  that  the 
purpose  of  judicial  investigation  is  and  should 
be  to  ascertain  the  truth  surrounding  the 
transaction  to  be  judicially  determined,  and 
*oe  are  unable  to  make  anv  ^RstinotUm  as  to 
the  application  of  the  doctrine  of  waiver, 
where  the  patient  herself  opens  the  door  to 
the  sick  room,  and  where  she  consents  and 
aequiesees  in  some  one  else  opening  such 
door.  In  principle  there  is  no  difference." 
Tbe  italics  are  ours. 

To  like  effect  In  O'Brien  v.  Implement  Mfg. 
Co.,  141  Mo.  App.  loc  dt  337,  125  S.  W.  805, 
the  Kansas  City  Court  of  Appeals  said:  "The 
question  Is  raised  as  to  the  ruling  of  the 
court  In  excluding  Dr.  Hasslg  as  a  witness 
to  prove  the  condition  of  plaintiff's  injuries. 
Having  Introduced  one  of  his  physicians  to 
prove  the  condition  of  bis  injuries,  the  plain- 
tiff waived  the  privilege  of  the  statute.  It  is 
universally  held  that  this,  being  a  personal 
privilege^  may  be  waived.  In  Elliott  v.  Kan- 
sas City,  198  Mo.  693  [96  S.  W.  1023,  0  L. 
R.  A.  (N.  S.)  1082,  8  Ann.  Gas.  663],  the  court 
In  passing  npon  the  question,  held  that  where 
the  privilege  of  tbe  statute  has  once  been 
'  waived  It  conldi  not  be  withdrawn.  Plaln- 
tUTs  assumption  is  that,  notwithstanding  the 
privilege  was  withdrawn  by  the  introduction 
of  one  of  bis  physicians,  it  was  not  waived 
as  to  the  other.  His  position  Is  not  tenable. 
In  the  above  case  the  court  quotes  with  ap- 
proval the  holding  in  Morils  v.  Railroad,  148 
K.  -i.  loc.  dt  92,  93  [42  N.  B.  412,  61  Am.  St 


Rep.  675].  It  is  ther»  held  that  when  the 
privilege  was  once  waived  it  ceased  to  exist 
It  is  there  said:  'When  a  waiver  is  once 
made  it  is  general  and  not  special,  and  its 
effect  cannot  properly  be  limited  to  a  par- 
ticular purpose  or  a  particular  person.  '  Aft- 
er tbe  information  had  once  been  made  pub- 
lic, no  further  injury  can  be  inflicted  upon 
such  rights  and  interests  of  the  patient  as 
tbe  statute  was  intended  to  protect,  by  its 
repetition  at  another  time  or  by  another  per- 
son.'" 

The  Epstein  Case,  supra,  is  so  recent  that 
a  mention  of  the  rule  therein  announced  is 
sufficient  We  concede  the  statute  of  privi- 
lege to  be  a  wise  one,  but  it  should  never  be 
so  construed  as  to  make  it  both  a  shield  and 
a  dagger  at  one  and  the  ^ame  time.  If  tbe 
patient  is  suffering  from  a  malady,  tbe  physi- 
cian should  not  be  allowed  to  first  bring  to 
light  that  affliction  of  the  patient  The  very 
purpose  of  the  statute  is  to  hide,  as  with  a 
veil,  the  malady  and  trouble  for  which  the 
physician  treated  her,  and  what  may  have 
passed  between  them  in  the  confidential  re- 
latlansbip  of  physician  and  patient  But 
when  the  veil  has  been  lifted  by  tbe  patient 
or  with  her  consent  and  the  secrets  of  the 
sick  chamber  given  to  the  world,  what  logic 
is  there  in  saying  that  the  patient  can  clog 
the  wheels  of  justice  itself,  by  closing  the 
mouth  of  other  physicians,  who  know  the 
real  facts.  In  other  words,  if  the  patient 
raises,  or  permits  to  be  raised,  tbe  veil  of 
secrecy  with  lying  lips  as  to  what  the  condi- 
tions were,  should  this  waiver  of  secrecy 
still  leave  to  her  the  power  of  suppressing  tbe 
truth,  by  objecting  to  other  physicians  who 
about  the  same  time  treated  her  for  the  same 
identical  alleged  trouble?  We  think  not  In 
other  words,  if  a  patient  is  suffering  from  a 
given  malady,  and  is  treated  by  several  phy- 
sicians near  the  same  time,  for  the  said  same 
trouble  or  malady,  then  if  she  and  one  of  her 
physicians  with  her  consent  make  public  the 
character  of  her  trouble,  she  has  waived  the 
right  to  longer  keep  the  exact  character  of 
that  trouble  further  secret  and  the  other 
physicians  are  competent  to  testify  as  to 
what  this  malady  or  trouble  was  in  reality. 
Any  other  rule  would  be  but  to  permit  a 
patient  in  a  court  of  justice  to  play  both  fast 
and  loose.  Any  other  rule  would  permit  tbe 
patient  lo  "choose  a  serviceable  and  meUow 
one  out  of  a  number  of  physicians,"  as  said 
Lamm,  J.,  in  Smart  v.  Kansas  City,  supra. 
We  (Lamm,  J.,  and  the  writer  hereof  through 
him)  said  then  that  we  should  "construe  tbe 
statute  to  mean  that  when  a  litigant  breaks 
the  seal  of  professional  confidence  and  secre- 
cy and  waives  it  as  to  A.,  then  by  the  same 
token  it  is  broken  and  waived  as  to  B.,  C, 
and  D.,  who  bore  the  same  relation  to  him 
as  did  A."  To  my  mind  that  is  the  correct 
doctrine.  To  illustrate,  if  the  patient  is  in- 
jured in  a  railway  wreck,  and  calls  several 
doctors  in  the  course  of  a  reasonable  time,  to 
treat  him  for  such  Injuries,  changing  at  times 
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from  one  to  another,  bnt  all  treating  taim  for 
tbe  seltaame  trouble,  tben  if  the  iMitlent 
breaks  the  8ecre<7  by  permitting  one  to  tes- 
tify as  to  the  character  of  his  injnry,  it  is 
broken  as  to  all.  Any  other  construction  of 
the  doctrine  of  waiver  (a  doctrine  thorongh- 
ly  recognized  in  this  state)  -would  permit  the 
patient  to  continue  to  employ  doctors  until 
be  got  one  to  his  choosing,  and,  when  he  did 
so,  could  make  him  the  sole  agent  to  make 
public  tbe  secret  of  the  sick  room.  Such 
a  course  would  be  an  abhorrent  fraud  upon 
the  courts,  and  one  for  which  they  should  not 
stand.  Justice  should  not  be  trifled  with  in 
any  such  manner.  And  we  repeat  that  in  the 
case  at  bar,  the  patient  had  some  kind  of  a 
physical  ailment  (one  side  says  "womb 
trouble,"  the  other-  pregnancy),  but  whatever 
it  was,  Bbe  had  three  physicians  to  treat  her 
for  it  in  the  course  of  less  than  a  month,  and 
she  herself  ond  one  of  the  physicians  makes 
public  what  they  say  this  trouble  was,  and 
not  only  this,  but  she  goes  further  and  says 
to  the  jury  that  Drs.  Davis  and  Miller  aaid 
that  it  was  "womb  trouble,"  just  as  she  and 
Dr.  Gray  testified,  and  I  say  in  such  case, 
Drs.  Davis  and  Miller  are  competent  wit 
nesses,  because  the  secrecy  secured  by  the 
statute  has  been  waived.  The  trial  court  erred 
In  excluding  these  two  witnessess.  They 
should  be  permitted  to  testify  upon  the  next 
trial,  because  a  waiver  once  made  cannot  be 
recalled.  It  remains  until  the  final  termina- 
tion of  the  case. 

[1, 9]  y.  But  it  is  said  that  this  evidence  as 
to  the  prosecutrix  not  being  pregnant  in  No- 
vember and  December,  1908,  was  immaterial, 
although  offered  by  the  state,  and  for  that 
reason  the  defendant  should  not  be  i>ermitted 
to  rebut  such  testimony  by  these  two  tender- 
ed witnesses.  There  ore  several  sufficient  an- 
swers to  this  contention  of  the  state.  In  the 
first  place  it  is  true  that  the  state  did  not 
have  to  introduce  this  particular  evidence, 
for  it  could  have  relied  upon  the  general  rep- 
utation of  the  prosecutrix,  as  theretofore 
shown.  It  Is  also  true  that,  as  a  general 
rule,  immaterial  evidence  cannot  be  rebutted. 
But  all  this  does  not  reach  the  point  in  this 
case.  The  state  introduced  this  evidence  up- 
on the  idea  that  it  would  strengthen  the  posi- 
tion of  the  state  upon  the  question  of  the 
girl  being  chaste  and  of  good  repute  thereto- 
fore and  at  the  time  of  the  alleged  offense. 
The  time  fixed  by  the  state  was  less  than 
nine  months  of  the  date  of  the  alleged  offense, 
leaving  rather  short  period  for  reformation. 
If  as  a  fact  she  was  pregnant  The  state  in- 
troduced this  prejudicial  matter  of  its 
own  volition,  upon  the  theory  that  it  was 
competent  and  material,  and  should  now  be 
estopped  from  declaring  it  immaterial.  In 
other  words  the  state  should  not  be  permitted 
to  get  an  undue  advantage  of  the  defendant 
in  such  a  manner.  But,  aside  from  that,  even 
if  it  be  conceded  that  the  evidence  was  im- 
material, yet  if  such  character  of  evidence  is 


hanufOI  and  prejudicial,  it  can  be  rebutted, 
and  ttae  party  introdudnig  It  la  estopped  frDin 
objecting  to  the  rebuttal  evidence. 

Thus  in  SO  Am.  &  Bng.  Bncy  of  Law  (SA 
Ed.)  p.  1108,  it  is  said:  "A  party  who  draws 
from  his  own  witness  irrelevant  testtmooy 
prejudicial  to  the  opposing  party  ought  not  to 
be  heard  to  object  to  its  contradiction  or  im- 
peachment on  ttae  ground  of  Irrelevancy." 

So,  too,  in  Staler  v.  Shaffer,  43  W.  Va.  769, 
28  S.  R  loc.  cit  721,  the  Supreme  Court  of 
West  Virginia  said:  "His  own  evidence  on 
the  point  was  irrelevant,  but,  having  intro- 
duced it  in  support  of  his  evidence,  the  plain- 
tiff had  the  right  to  contradict  It  'A'  party 
who  draws  from  his  own  witness  irrelevant 
testimony,  which  is  prejudicial  to  the  oppos- 
ing party,  ought  not  to  be  beard  to  object 
to  its  contradiction  on  the  ground  of  its  ir- 
relevancy.' 29  Am.  te  Bug.  Enc.  Tjblw,  793, 
794 ;  State  v.  Sargent,  82  Me.  429.  Strange 
cattle  having  wandered  through  a  gap  made 
by  himself,  he  cannot  complain." 

In  Grimes  v.  HiU,  15  Colo,  loc  cit  365,  25 
Pac.  700,  it  Is  said:  "The  defendant  having 
introduced  the  testimony  concerning  the  con- 
versation with  WUIlams  in  support  of  his 
side  of  the  issue,  was  not  privileged  to  deny 
the  materiality  of  such  testimony  for  the 
purpose  of  preventing  its  contradiction." 

So  we  say  in  this  case,  the  state,  having  in- 
troduced this  testimony  of  Jhe  prosecutrix 
and  Dr.  Gray  on  the  theory  that  it  helped  the 
state's  case,  had  no  right  to  deny  the  ibate- 
riality  of  the  evidence  to  prevent  its  contra- 
diction by  the  other  two  doctors. 

[II,  11]  VI.  There  is  another  matter  which 
might  be  suggested.  If  the  state  by  its  con- 
duct, with  the  consent  of  the  prosecutrix,  had 
raised  the  veil  of  that  secrecy  imposed  by 
the  statute,  and  these  two  doctors  became 
competent  witnesses  in  the  case,  then  the  re- 
fusal of  their  testimony  was  absolute  error, 
for  the  reason  that  the  girl  had  testified  that 
she  bad  never  known  any  man  before  this 
defendant.  This  evidence  of  pregnancy  would 
contradict  that  statement  of  the  prosecutrix. 
Not  only  so,  but  the  defendant  had  the  right 
to  show  that  she  bad  been  intimate  with 
other  men  in  1908,  as  bearing  upon  the  ques- 
tion of  her  chaste  character  in  August,  1909. 
State  V.  Patterson,  88  Mo.  88,  57  Am.  Rep. 
374;  State  v.  Wheeler,  94  Mo.  252,  7  S.  W. 
103 ;  State  v.  Sharp,  132  Mo.  loc.  dt  173,  33 
S.  W.  795.  These  opinions  express  the  law  of 
this  state.  State  v.  Dent,  170  Mo.  398,  70  a 
W.  881,  and  State  v.  Fogg,  206  Mo.  696,  105 
S.  W.  618,  do  not  contravene  the  doctrine  of 
the  Patterson  Case,  supra.  This  court  cannot 
say  as  a  matter  of  law  that  if  a  woman  has 
been  unchaste  in  1908,  she  has  reformed  by' 
August  22, 1909.  Such  question  is  one  for  the 
jury  upon  all  the  facts.  In  the  Sharp  Case, 
supra,  the  trial  court  so  amended  an  Instruc- 
tion as  let  the  jury  pass  upon  the  question  of 
reformation,  and  we  approved  that  action. 

Upon  the  wholcy  the  Judgment  of  convlctioq 
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In  Oils  case  shoald  be  revened  tind  fhe  canse 
remanded.     It  is  so  ordered.     All  concur. 

WOOIWON',  J.  I  concur  in  the  result 
reached  in  this  case,  not  because  I  believe  m7 
learned  Associates  bave  correctly  construed 
the  statutes  of  confidential  communications, 
but  for  the  sole  reason  that  the  majority  of 
the  court  have  decided  the  matter  so  often 
against  my  views  of  the  statutes  that  I  can 
■ee  no  useful  purpose  to  be  achieved  by  my 
eontinnal  dissent 

But  as  a  final  suggestion  I  wish  to  ask  my 
Associates  the  same  question  that  I  pro- 
pounded in  the  Epstein  Case  (250  Mo.  1,  loc. 
dt.  41,  156  S.  W.  699).  Where  Is  the  case  to 
which  the  statutes  could  potsibly  apply  if  the 
construction  placed  upon  them  by  the  court  in 
this  and  the  Epstein  Case  is  a  correct  con- 
struction thereof  7  The  answer  here  will  be 
as  it  was  there, . 

WALKBB,  J.,  concurs. 


MelNTTBB  v.  TEBBETTS  et  aL 

(Supreme  Court  of  Missouri.     Feb.  10,  1914. 
Rehearing  Denied  April  2,  1914.) 

1.  Mastkb  and  Skbvant  ({  189*)  —  Fbixow 
Skbvants— Vice  Pbikcipai.. 

Ad  instruction,  in  an  employe's  action  for 
injuries  while  assisting  in  hauhng  buggies  by 
the  driver  suddenly  starting  the  wagon,  that, 
if  the  driver  was  a  foreman  in  charge  of  the 
team  and  wagon,  and  had  immediate  control  of 
plaintiff  and  others  engaged  in  working  about 
the  wagon,  and  authority  to  direct  plaintiS's 
work,  then  he  was  a  vice  principal  of  plaintiff 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  427-436,  4S7-448 ;  Dec. 
Dig.  §180.*] 

2.  Masikb  and  Sebvamt  ((  287*)— Iitjubibb— 
Jttbt  Question. 

The  question  of  vice  principal  or  fellow 
servant  is  for  the  jury  where  reasonable  men 
ntay  arrive  at  different  conclusions  from  the 
evidence  thereon,  but  is  for  the  court  to  deter- 
mine where  only  one  conclusion  is  permissible 
from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1084,  1045,  1051,  1052, 
106*-1067;   Dec.  Dig.  (  287.*] 

8.  Mastcb  and  Skbvant  (i  190*)  —  Fki.ix>w 
Sbbvant. 

The  driver  of  a  wagon  which  plaintiff  was 
assisting  to  load  and  unload,  whose  act  in  sud- 
denly starting  the  wagon  caused  plaintifTs  inju- 
ries, was  a  fellow  servant  of  plaintiff,  though  be 
had  several  hours  before  the  accident  employed 

Slainttff  to  assist  him  in  loading  and  unloading 
le  wagon. 

[Sid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gf  449-474;  Dec.  Dig.  § 
190.*] 

Lamm,  C.  3.,  and  Walker  and  Brown,  JJ., 
dissenting. 

In  Banc.  Appeal  from  St  L^uls  Circuit 
Oonrt;  Oeorge  W.  Shields,  Judge. 

Action  by  Charles  Mclntyre  against  Lewis 
B.  Tebbetts  and  others.  From  a  judgment 
for  plaintiff,  defendants  appealed  to  the  St. 


Lonls  Court  of  Anneals,  which,  by  a  majori- 
ty of  that  court,  reversed  the  judgment  of 
the  circuit  Court,  and  the  case  was  trans- 
ferred to  the  Supreme  Court  Judgment  of 
the  circuit  court  reversed,  and  majority  opin- 
ion of  the  Court  of  Appeals  afBrmed. 

See,  also,  140  Mo.  App.  116,  120  S.  W.  621. 

Jones,  Jones,  Hocdier  &  Davis,  of  St  Louis, 
for  appellants.  Wm.  L.  Igoe,  of  St  Louis, 
for  respondent 

WOODSON,  J.  The  plaintiff  brought  this 
suit  in  the  circuit  court  of  the  city  of  St 
Louis  against  the  defendants  to  recover  $10,- 
000  damages  for  personal  Injuries  received  by 
him  through  the  alleged  negligence  of  the 
defendants.  A  trial  was  had  in  the  circuit 
court  which  resulted  in  a  judgment  for  the 
plaintiff  for  the  sum  of  $2,500.  After  moving 
unsuccessfully  for  a  new  trial,  defendants 
appealed  the  cause  to  the  St  Louis  Court 
of  Appeals,  140  Mo.  App.  116,  120  S.  W. 
621.  The  majority  opinion  of  that  court, 
written  by  Judge  Goode,  reversing  the  judg- 
ment of  the  circuit  court,  was  dissented  from 
by  Judge  Nortoni,  and  as  a  result  thereof  the 
■cause  was  transferred  to  this  court;  and 
upon  reaching  here  it  was  assigned  to  divi- 
sion No.  2,  and  there  shared  the  same  fate 
as  it  did  in  the  Court  of  Appeals,  and  be- 
cause of  the  latter  dissent  the  cause  was 
transferred  to  court  in  banc.  The  case  was 
again  argued  in  banc,  and  after  submission 
it  fell  to  my  lot  to  write  the  opinion  of  the 
court 

After  having  carefully  read  the  record  and 
briefs  of  counsel,  as  well  as  the  various  opin- 
ions written  in  the  Court  of  Appeals  and  in 
dlvl8l<m  No.  2  of  this  court,  I  have  reached 
the  conclusion  that  the  majority  opinion 
written  by  Judge  Goode  In  the  Court  of  Ap- 
peals correctly  declares  the  law,  and  prop- 
erly applies  it  to  the  facts  of  the  case,  which, 
with  certain  additions  to  be  added,  wUl  be 
adopted  as  the  opinion  of  this  court,  which 
is  as  follows  (formal  parts  omitted): 

"Defendants  are  partners  engaged  In  the 
manufacture  of  carriages.  In  their  service 
was  Joseph  Kuhr,  who  was  in  charge  of  a 
freight  wagon;  his  task  being  to  drive  the 
wagon,  and  manage  the  helpers  or  crew  which 
accompanied  it  The  wagon  was  a  large 
vehicle,  weighing  when  unloaded  4,000 
pounds,  and  having  a  bed  very  much  wider 
than  the  usual  width  of  wagon  beds.  One 
use  of  this  vehicle  was  to  haul  surreys,  bug- 
gies, and  other  vehicles  in  which  defendant 
dealt  from  their  factory  or  warehouse  to  the 
shipping  stations  of  various  railway  compa- 
nies in  St.  Louis  for  shipment  elsewhere. 
Usually  six  or  seven  crated  vehicles  were 
loaded  in  the  wagon  by  the  crew  who  went 
with  it  hauled  to  the  depot,  and  unloaded 
there.  Kuhr  had  command  over  employes 
who  assisted  In  loading  and  unloading  the 
wagon,  and  accompanied  it  from  the  ware- 
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boose  or  factory  to  tbe  depot,  and,  besides 
directing  these  employes,  he  hired  them. 
Three  or  four  men  were  required  to  carry  on 
the  work  of  the  wagon.  A  crew  was  not  kept 
In  regular  employment;  bnt  when  one  was 
needed  Knhr  would  pick  up  and  hire  by  the 
hour  two  or  three  men  who  were  available, 
and  iQ  the  habit  of  doing  these  odd  Jobs. 
The  compensation  allowed  was  17^  cents 
an  hoar  while  they  were  at  work.  One  of 
these  men  was  plaintiff,  and  he  had  been 
hired  off  and  on  for  months,  sometimea  by 
Be^i,  a  derk  in  one  of  defendants'  ware- 
houses, but  oftener  by  Kuhr  himself.  Euhr 
had  also  employed  other  men  when  he  need- 
ed them  to  help  with  the  wagon,  and  bis 
right  to  hire  such  help  was  recognized  by  de- 
fendants. When  he  had  finished  the  Job  for 
which  he  liad  employed  a  crew,  he  would 
give  tbe  men  their  time,  and  they  would  go 
to  the  office  and  get  their  money.  On  tbe  day 
of  the  accident  Kuhr  had  to  haul  some  vehi- 
cles from  the  factory  to  a  railway  depot  for 
shipment,  and,  needing  a  relay  of  men  to  as- 
sist in  the  work,  told  plaintiff,  who  appears 
to  have  been  waiting  about  the  factory  in 
the  hope  of  a  Job,  to  hunt  up  another  man 
named  Tom  Malloy,  whom  Kuhr  was  in  the 
habit  of  using  for  similar  work,  and  hurry 
ba<&,  as  there  'fcras  not  much  time  in  which 
to  get  the  load  into  the  car.  Plaintiff  found 
Malloy,  and  Kuhr  and  these  two  m6n  loaded 
the  wagon  and  started  to  the  depot,  or  rath- 
er to  the  John  Deere  Buggy  Company's  ware- 
house or  plant,  through  which  the  vehicles 
had  to  be  carried  to  load  them  into  the  car. 
Their  coarse  took  him  In  the  vicinity  of  the 
shop  where  Been,  the  shipping  clerk,  was  in 
charge.  In  the  wagon  was  an  implement 
known  as  a  pinch  bar,  which  Kahr  wished  to 
leave  at  that  shop,  so  he  told  plaintiff  to 
take  the  bar  to  the  shop,  and  meanwhile  he 
(Kuhr)  would  drive  across  certain  railway 
tracks  at  the  point  and  wait  until  plaintiff 
returned.  Plaintiff  took  the  bar  as  told,  and 
on  coming  back  to  the  wagon  attempted  to 
climb  In  the  front  end,  where  he  had  been 
riding,  and  was  expected  to  ride.  Just  as 
plaintiff  planted  bis  foot  on  the  bub  of  the 
front  wheels  and  rose,  throwing  bis  weight 
on  the  hub,  Kuhr  started  the  team,  throwing 
plaintiff  off  the  wagon  on  the  street,  and  in- 
juring him  seriously.  Thus  runs  the  evidence 
for  plaintiff.  In  defense  it  is  said  Kuhr 
was  a  fellow  servant  of  plaintiff,  or.  If  a 
vice  principal  part  of  the  time,  was  a  fellow 
savant  when  he  started  the  wagon  and 
threw  plaintiff  off. 

"This  is  the  charge  of  negligence:  'Plain- 
tiff says  that  on  the  said  29tb  day  of  Jan- 
nary,  1907,  and  while  In  the  performance  of 
his  duties  as  an  employ^  of  defendants,  he 
was  getting  upon  said  wagon,  and,  while  he 
was  upon  one  of  the  wheels  of  said  wagon, 
the  said  "Joe,"  who  was  then  and  there  act- 
ing for  defendants,  and  exercising  his  povfei 
to  superintend,  direct,  and  control  the  opera- 


tion of  the  said  wagon,  negligently  and  care- 
lessly caused  said  wagon  to  be  drawn  for-, 
ward,  without  warning  or  notification  to 
plaintiff,  although  the  said  "Joe"  knew,  or  by 
the  exercise  of  proper  care  might  have 
known,  that  plaintiff  was  on  the  wheels  of 
said  wagon  and  about  to  climb  upon  said 
wagon.  Plaintiff  states  tliat.  In  consequence 
of  the  negligent  and  careless  movement  of 
said  wagon  as  aforesaid,  he  was  thrown  vio- 
lently to  the  ground,  and  his  right  leg  and 
right  side  bruised,  and  the  sight  of  his  right 
eye  permanently  destroyed,  and  causing  him 
great  bodily  pain.' 

"The  court  refused  to  direct  a  verdict  for 
defendants,  and  refused  to  declare  Kuhr  was 
a  fellow  servant  of  plaintiff  at  the  instant  of 
the  accident  At  defendants'  request  the  Jury 
was  told  no  presumption  of  negligence  on  the 
part  of  defendants  arose  from  the  fact  of  the 
accident,  but  the  burden  was  on  plaintiff  to 
show  he  was  injured  because  of  defendants' 
negligence  in  starting  while  plaintiff  was  at- 
tempting to  get  into  the  wagon ;  that  it  was 
not  negligence  to  start.  If  defendants  did  not, 
or  by  tbe  exercise  of  ordinary  care  would  not, 
have  lutown  plaintiff  was  attempting  to  get 
in  it  at  the  time;  that,  if  plaintiff  slipped  and 
fell,  but  not  as  the  result  of  any  act  of  de- 
fendants or  its  agents  or  servants,  the  ver- 
dict must  t>e  for  defendants.  On  tbe  issues 
of  whether  or  not  Kuhr  was  a  vice  principal 
usually,  and  whether  he  was  acting  as  vice 
principal  or  fellow  servant  when  he  drove 
forward  Just  as  plaintiff  was  stepping  into 
tbe  wagon,  tbe  court  gave  these  instructions, 
to  which  defendant  excepted: 

'"  'The  court  instructs  the  Jury  that,  if  you 
find  and  t)elleve  from  the  evidence  tliat 
Joseph  Kuhr  was  employed  by  defendants, 
and  was  a  foreman  in  charge  of  the  team  and 
wagon  in  question  and  the  men  employed  on 
and  about  said  wagon,  and  by  virtue  of  Ills 
employment  and  position  had  immediate  con- 
trol and  direction  of  plaintiff  and  others  en- 
gaged in  working  on  and  about  said  wagon, 
and  had  authority  to  direct  and  control  plain- 
tUTs  work,  then  the  said  Joseph  Kuhr  was  a 
vice  principal,  and  was  not  a  fellow  servant, 
of  plaintiff. 

"  "The  Jury  are  instructed  that.  If  the  neg- 
ligence of  a  foreman  arises  out  of  and  is  the 
direct  result  of  tbe  exercise  of  authority  con- 
ferred upon  him  by  the  master  as  a  foreman, 
the  master  will  be  liable  for  such  negligence, 
but,  if  the  negligence  complained  of  consists 
of  some  act  committed  or  done  by  him  which 
relates  to  bis  duties  as  a  colaborer  with  those 
under  bis  control,  and  which  might  Just  as 
readily  have  happened  with  one  of  them  hav- 
ing no  such  authority,  their  employer  will  not 
be  liable.  °  If  you  find  and  believe  from  the 
evidence  that  plaintiff,  on  or  about  the  29th 
of  January,  1907,  was  in  the  employ  of  de- 
fendants, and  that,  while  so  employed,  and 
while  acting  in  the  line  of  his  duties,  he  was 
getting  upon  the  wagon  in  question,  and. 
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while  upon  one  of  tlie  wheels  of  said  wagon, 
said  wagon  was  started  forward  by  *  the 
driver,  Joseph  Kuhr,  and  that  plaintiff  did 
not  know  that  said  wagon  was  about  to  b« 
moved,  and  that  no  notice  or  warning  was 
given  him  of  the  moving  of  said  wagon,  and 
that  the  startiDg  forward  of  said  wagon  was 
the  direct  cause  of  the  injuries  to  plaintiff, 
and  if  you  further  believe  from  the  evidence 
that  the  said  Joseph  Kuhr  was  a  foreman  or 
vice  principal  of  defendants  as  defined  in 
instruction  No.  1,  and  that  in  starting  said 
wagon  forward  the  said  Joseph  Kuhr  was  in 
the  exercise  of  his  authority,  and  not  merely 
In  the  discharge  of  his  duties  as  a  colaborer 
of  plaintiff,  and  If  yon  further  find  tliat,  at 
the  time  of  receiving  said  injuries,  plaintiff 
was  himself  exercising  ordinary  care  and 
prudence,  then  your  verdict  will  be  for  the 
plahatlff.' 

"A.  verdict  for  S2.500  was  returned  In 
plaintiff's  favor,  and.  Judgment  having  been 
rendered  In  accordance  with  it,  this  appeal 
was  taken. 

[1]  "Kuhr  was  foreman  of  tlie  wagon  crew, 
and  the  other  members  were  under  his  au- 
thority. The  wagon  was,  so  to  speak,  a  de- 
tached place  of  operation  where  part  of  de- 
fendants' bnslnefls  was  carried  on  under 
Ruhr's  control.  He  was  empowered  to  em- 
ploy men  for  his  crew,  regulate  their  work, 
and  let  them  go  at  his  pleasure.  Those  facts 
were  presented  In  the  first  Instruction,  and 
the  Jury  were  told,  U  they  found  them  to 
exist, '  Kuhr  was  a  vice  principal,  and  not  a 
fellow  servant,  of  the  plaintiff.  The  court 
did  not  err  in  this  ruling.  Miller  v.  Railroad, 
109  Mo.  357,  19  S.  W.  58,  32  Am.  St  Rep. 
073 ;  Ross  T.  Railroad,  112  Mo.  49,  20  8.  W. 
472,  18  L.  R.  A.  823 ;  Edge  v.  Eaectric  R.  Co,. 
206  Mo.  471,  104  S.  W.  90.  We  wlU  say  all 
the  InstmctionB  strike  us  as  accurate  and 
fair,  and,  if  the  case  should  have  gone  to  the 
Jury  on  the  questions  of  whether  Kuhr  was  a 
vice  principal  or  fellow  servant,  and  in  which 
capacity  he  was  acting  at  the  moment  of  the 
accident,  the  Issues  were  well  presented.  The 
main  part  of  Kuhr's  task  was  to  drive  the 
wagon  and  team.  He  did  this,  as  well  as  con- 
trol the  hauling  and  giving  orders  to  the 
men.  Hence  he  dischargred  twofold  functions, 
and  the  principal  Inquiry  is  whether  the  en- 
tire evidence  proved  he  was  acting  as  a  com- 
mon member  of  the  wagon  crew  at  the  in- 
stant he  drove  forward  and  caused  plaintiff's 
burt,  or  as  vice  principal.  Counsel  for  de- 
fendant Insist  the  evidence  shows  beyond  In- 
ference to  the  contrary  the  starting  of  the 
wagon  was  an  act  incident  to  his  ordinary 
duties  as  driver,  and  in  no  sense  an  ex- 
ercise of  his  authority  as  foreman.  The  lead- 
ing opinion  in  this  state  on  what  is  denom- 
inated the  dual  capacity  doctrine  is  Fogarty 
V.  Transfer  Co.,  180  Mo.  490,  79  S.  W.  664, 
1  Ann.  Cas.  136,  wherein  it  appeared  the 
driver  of  a  freight  wagon  had  been  Injured 
by  the  negligent  act  of  a  foreman.    Many  of 


the  fkcts  were  like  those  we  have  here ;  but 
one  distinguishing  circumstance  appeared. 
Said  foreman  took  the  lines  from  Fogarty 
and  undertook  to  back  the  wagon  himself, 
thereby  assuming,  by  virtue  of  the  authority 
vested  in  him  as  foreman,  to  supersede  the 
regular  driver  in  the  performance  of  a  task 
the  foreman  had  not  been  performing  before, 
and  in  the  course  of  which  he  hurt  the  driver. 
In  the  case  at  bar,  when  Kuhr  started  the 
team  forward  and  hurt  plaintiff,  he  simply 
continued  to  drive,  for,  properly  considered, 
he  was  driving  while  he  held  the  lines  as  the 
wagon  and  team  stood  waiting  for  plaintiff. 
It  is  plain  the  careless  act  of  the  foreman 
in  the  Fogarty  Case  wears  more  the  appear- 
ance of  an  exerdae  of  mastery  than  does 
Kuhr's  as  the  opinion  shows  (180  Mo.  loc.  dt. 
512,  79  S.  W.  064,  1  Ann.  Cas.  136);  and 
hence  it  does  not  follow  the  capacity  in  which 
Kuhr  acted  was  for  the  Jury,  merely  because 
the  Supreme  Court  held  the  question  of  ca- 
pacity was  for  the  Jury  In  the  Fogarty  Case. 
In  Bien  v.  Transit  Co.,  108  Mo.  App.  399,  83 
S.  W.  986,  this  court  approved  the  sufimis- 
slon  of  a  like  question  on  the  authority  of  the 
Fogarty  opinion,  and  it  Is  charged  now  by 
counsel  for  the  defendant  that  in  doing  so 
we  misled  the  court  below  in  the  present  case 
into  submitting  to  the  Jury  what  was  really 
a  court  matter.  The  facts  of  the  Bien  Case 
regarding  the  magnitude  and  complication 
of  the  affairs  controlled  by  the  foreman  who 
figured  therein  are  so  unlike  those  before  us 
as  to  put  that  authority  out  of  point;  but 
we  seise  the  (vportunity  to  call  counsel's 
attention  to  the  fact  that  the  Supreme  Court, 
In  HoUweg  ▼.  Telephone  Co.,  195  Mo.  149,  98 
S.  W.  262,  and  Edge  v.  Railroad,  206  Mo.  471, 
492,  104  S.  W.  00,  approved  and  quoted  from 
the  opinion  In  the  Bien  Case.  Counsel  say 
we  misconceived  the  import  of  the  Fogarty 
Case  In  holding  it  was  applicable  to  an  ac- 
cident that  had  happened  in  this  state,  be- 
cause the  Supreme  Court  held  the  question 
was  a  Jury  one  in  obedience  to  ttie  law  of 
Illinois,  where  the  Fogarty  accident  happen- 
ed.   This  contention  is  unsound. 

[2]  '^'he  Supreme  Court ,  showed  in  the 
Fogarty  opinion  (180  Mo.  loc.  dt  611,  79  8. 
W.  664,  1  Ann.  Cas.  136)  the  law  of  Illinois 
and  the  law  of  Missouri  as  regards  when  the 
issue  of  vice  prlndpal  or  fellow  servant  is 
for  Jury  or  court  are  not  different  The 
courts  of  Missouri  and  Illinois  hold  alike 
on  this  matter,  and  that  the  question  is  foe 
the  Jury  when  the  facts  are  in  dispute,  or 
reasonable  men  may  come  to  different  con- 
clusions from  them,  and  is  for  the  court 
when  the  evidence  will  permit  but  one  con- 
dusion.  Norton  v.  Nadebok,  190  HI.  loc  dt 
699,  60  N.  B.  843,  54  L.  R.  A.  842.  What 
we  have  said  supra  is  more  by  way  of.  an- 
swer to  the  attack  of  counsel  on  this  opinion 
In  the  Bien  Case  than  in  decision  of  this  one. 

"Some  of  the  early  Missouri  opinions  either 
explidtly  or  implldtly  refused  to  determine 
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tbe  master'B  liability  for  an  injni7  to  an  em- 
ploye by  a  coemploy6,  upon  the  theory  that 
a  Bnperior  servant  or  foreman  might  do  two- 
fold duties,  and  the  master  be  liable  for  his 
carelessness  while  engaged  In  the  perform- 
ance of  one  class  of  duties,  because  the  supe- 
rior servant  was  then  exercising  the  master's 
authority,  and  not  be  answerable  in  the  other 
class  when  he  was  performing  duties  common 
to  him  and  the  injured  servant.  Hutson  ▼. 
Railroad,  50  Mo.  App.  300 ;  Hughlett  v.  Lum- 
ber Co.,  53  Mo.  App.  87;  Dayharsh  v.  Rail- 
road, 103  Mo.  570  [15  S.  W.  664,  23  Am.  St 
Rep.  900] ;  Ruaa  v.  Railroad,  112  Mo.  45  [20 
S.  W.  472,  18  L.  R.  A.  823].  We  will  not  ex- 
amine the  facts  and  doctrine  of  those  cases, 
because  the  dual  service  theory  Is  established 
as  the  law  of  the  state  by  the  recent  deci- 
sions. Fogarty  v.  Transfer  Co.,  supra.  Law- 
yers disagree  In  their  opinions  about  the 
soundness  of  that  doctrine;  but,  if  it  is  to 
be  a  role  of  decision,  the  facts  of  the  pres- 
ent case  invoke  it  with  peculiar  force.  Un- 
like the  foreman  in  the  Bien  Case,  Kubr  was 
ct|arged  with  the  regular  performance  of 
common  duties,  wherein  he  was  a  co-worker 
with  the  wagon  crew.  The  rule  is  more  ac- 
ceptable in  such  a  case  than  where  the  fore- 
man or  vice  principal  was  not  charged  with 
any  service  common  to  other  employes,  but 
of  his  oyra  volition  undertook  an  act  of 
common  service,  and  In  performing  It  hurt  a 
workman. 

[3]  "Long  reflection  has  failed  to  reveal 
bow  Ruhr's  act  of  driving  forward  Involved 
an  exercise  of  authority.  It  seems  to  us  to 
have  been  beyond  doubt  an  act  of  common 
service  which  was  done  in  the  course  of  bis 
ordinary  task.  We  cannot  imagine  a  case 
wherein  a  person  who  is  both  foreman  and 
common  employ^  could  do  an  act  more  clear- 
ly pertaining  to  the  latter  capacity,  rather 
than  foremanship,  than  was  Kuhr's  starting 
the  team.  The  casual  act  of  Kuhr  was  with- 
in the  description.  In  Bane  v.  Irwin,  172  Mo. 
806,  317,  72  S.  W.  522,  525,  of  what  Is  a  fel- 
low servant's  act,  though  done  by  one  who  is 
foreman,  too.  'We  agree  with  counsel  for  de- 
fendant, "It  is  the  act,  and  not  the  rank,  of 
the  vice  principal  which  determines  whether 
two  employes  are  fellow  servants."  In  this 
case  the  acts  of  Glbbs  were  the  acts  of  the 
master.  It  Is  true  that,  according  to  the 
evidence,  Gibbs  at  times  did  the  work  of  a 
servant  in  loading  and  firing  the  shots,  and, 
had  the  injury  occurred  while  he  was  per- 
forming a  servant's  duty,  he  and  plalntlft 
would  have  been  fellow  servants;  but  it  is 
clear  that  the  negligence  in  this  case  was  the 
negligent  order  to  plaintiff  to  return  to  the 
dangerous  place  and  flre  the  remaining  shot, 
and  the  injury  was  the  consequent  result  of 
that  order,  and  not  the  negligent  loading  and 
tamping  of  the  shot  While  Olbbs  acted  in  a 
dual  capacity,  the  injury  here  resulted  from 
the  order  In  making  which  he  represented 
the  master.'  We  are  dted  to  HoUweg  v.  Tele- 
Idione  Co.,  195  Mo.  166,  93  S.  W.  262,  as  an 


authority  for  plalntUf.  In  that  case  the  fore- 
man of  a  department  caused  an  injury  to  a 
fellow  employe,  by  making  the  place  where 
the  latter  worked  unsafe  dnrlng  the'  tempo- 
rary absence  of  the  regular  operator  of  the 
machine.  The  foreman  attempted  to  operate 
the  machine,  left  a  block  of  wood  on  the  ta- 
ble, and  this  block  was  the  cause  of  the  In- 
jury. Said  case  may  rest  on  the  ground  that 
the  master's  nondelegable  duty  to  use  ordi- 
nary care  to  furnish  the  servant  a  safe  place 
to  work  was  broken.  The  DayharSh  Case 
was  distinguished  on  the  same  ground  In  the 
Fogarty  opinion,  which  examines  and  dis- 
criminates the  various  Missouri  decisions." 

In  addition  to  what  has  been  said  by  the 
Court  of  Appeals  regarding  the  law  of  this 
case,  I  wish  to  add  tJtte  following  observa- 
tions: 

The  record  shows  that  the  main  duty  of 
Kuhr,  in  fact  practically  all  of  his  duties, 
were  that  of  a  common  laborer,  engaged  to 
hanl  and  deliver  buggies  and  carriages  to 
various  depots  in  the  city  of  St  Louis,  but 
occasionally,  when  extra  help  was  needed  to 
unload  the  buggies  and  carriages,  either  he 
or  one  Been,  a  clerk  in  the  office  of  the  de- 
fendants, would  employ  one  or  two  persons 
for  a  few  hours  for  that  purpose,  which  In 
all  probability  did  not  take  more  than  five 
minutes  a  week  of  Kuhr's  time,  and  all  the 
remainder  of  his  time  and  duties,  as  previ- 
ously stated,  were  devoted  to  hauling  and  de- 
livering the  vehicles  mentioned. 

The  legal  proposition  here  presented  Is: 
Did  the  devotion  of  that  five  minutes,  or 
whatever  number  they  may  have  been,  in 
occasionally  employing  those  men  constitute 
Kuhr  a  vice  principal  In  the  control  and 
management  of  that  entire  business?  I  think 
not  Suppose  Kuhr  had  never  employed  any 
men  at  any  time,  but  they  had  always  been 
employed  by  Been  exclusively,  could  it  then 
be  said  that  Kuhr  was  a  vice  principal,  sim- 
ply because  he  was  the  driver  of  the  team, 
and  assisted  in  unloading  the  vehicles?  I 
again  say,  "No;"  and.  If  that  is  not  true, 
then  every  employe  would  be  a  vice  principal. 
Again,  suppose  in  this  particular  Instance 
Been  had  employed  the  plaintiff,  instead  of 
Kuhr,  would  that  fact  have  constituted  the 
latter  a  vice  principal?  I  think  not;  no  more 
than  where  a  farmer  employs  two  men  to 
gather  com,  and  directs  one  of  them  to  drive 
the  team  and  wagon.  In  each  case  they 
would  be  fellow  servants,  and  that  relation 
would  not  be  changed,  even  though  the  other 
party  had  been  employed  by  the  driver,  at 
the  request  of  the  farmer,  except  as  to  the 
act  of  employment  In  all  other  respects 
they  would  be  fellow  servants.  I  think  this 
cannot  be  seriously  questioned,  and,  by  parity 
of  reasoning,  the  same  rule  should  and  does 
apply  to  the  case  at  bar.  The  plaintiff  and 
Kuhr,  at  the  time  the  former  was  injured, 
were  engaged  in  a  common  employment) 
namely,  the  hauling  and  delivery  of  the  car- 
riages, and  the  mere  fact  that  Kuhr  had  some 
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hours  before  employed  plaintiff  to  asaiBt  him 
in  doing  that  common  work  did  not  change 
their  legal  relations. 

The  case  of  Dayhanih  ▼.  Railroad,  103  Mo. 
570,  15  ».  W.  654,  23  Am.  St.  Rep.  900,  dted 
by  Judge  Goode,  is  not  in  point  as  he  proper- 
ly ruled,  for  In  that  case  the  hostler  In  charge 
of  the  roundhouse,  and  whose  negllgenoe 
caused  the  injury,  was  unquestionably,  and 
at  all  times,  a  vice  principal.  But,  as  previ- 
ously stated,  in  this  case  there  was  not  a 
semblance  of  such  relation  existing  between 
plaintiff  and  Euhr,  nor  had  there  ever  been, 
except  the  brief  moment  that  was  taken  by 
the  latter  to  request  the  former  to  assist  him 
In  hauling  and  unloading  said  vehicles. 

I  am  therefore  clearly  of  the  opinion  that 
the  majority  opinion  of  the  Court  of  Appeals 
correctly  declared  the  law  of  the  case,  and, 
so  believing,  the  judgment  of  the  circuit 
court  should  be  reversed. 

OBAVES,  FABIS,  and  BOND,  JJ.,  concur. 

WALKER,  J.  (dissenting).  I  dissent  from 
the  conclusion  reached  in  the  majority  opin- 
ion thai  Kuhr,  the  driver  of  the  team,  was 
not  a  vice  principal  at  the  time  plaintiff  re- 
ceived the  injuries  which  constitute  the  basis 
of  this  action.  So  pronounced  is  Kuhr's  gen- 
eral relation  as  a  vice  principal  to  plaintiff 
and  the  other  employes  that  the  St  Louis 
Court  of  Appeals,  in  Its  statement  of  the 
facts,  found  it  necessary  to  soy,  when  this 
case  was  reviewed  by  that  court  (140  Mo. 
App.  116,  120  S.  W.  621),  that:  "Kuhr  had 
command  over  the  employes  who  assisted  in  I 
loading  and  unloading  the  wagon,  and  who 
accompanied  It  from  the  warehouse  or  fac- 
tory to  the  depot,  and,  besides  directing  these 
employes,  he  hired  them."  And  In  its  opin- 
ion following  the  statement  of  facts  the  said 
conrt  further  says:  "Kuhr  was  foreman 
of  the  wagon  ctew,  and  the  other  members 
were  under  his  authority.  ♦  •  •  He  was 
empowered  to  employ  men  for  his  crew,  regu- 
late fhelr  work,  and  let  tbem  go  at  his  pleas- 
ure." These  indubitable  facts  are  admitted 
In  the  same  words  in  the  majority  opinion, 
which  holds  nevertheless  that  Kuhr  and  the 
plaintiff  were,  at  the  time  the  latter  received 
the  injuries,  fellow  servants,  and  hence 
defendants   are   not    liable. 

This  conrt  has  many  times  defined  the 
term  "vice  principal."  One  of  the  recent 
definitions,  not  different  in  principle  from 
the  others,  but  to  be  commended  for  its  terse- 
ness, is  that  "a  vice  principal  is  one  intrust- 
ed by  the  master  with  power  to  superintend, 
direct,  or  control  workmen."  Burkard  v. 
Leschen  &  Sons  Rope  Co.,  217  Mo.  406,  117 
S.  W.  35.  It  is  said  in  this  same  case  that, 
"If  plaintiff  was  under  the  control  and  direc- 
tion of  another  one  of  defendant's  employes, 
who  directed  him  what  to  do,  and  was  his 
superior  In  the  particular  work  they  were 
performing  at  the  time,  although  they  work- 
ed together  at  the  same  common  work,  they 


were  not  fellow  servants,  bnf  the  other  was 
the  defendant's  vice  prlncipaL"  In  an  earli- 
er case  (Moore  v.  Railway,  85  Mo.  588)  often 
subsequently  approved,  it  is  held  that  fellow 
servants  are  those  engaged  In  the  same  com- 
mon work,  without  any  dependence  upon  or 
relation  to  each  other  except  as  oolaborers 
vrithout  rank.  See,  also,  Burkard  v.  Lesdien, 
supra.  These  definitions  are  hallmarks  in 
in  the  law  of  Master  and  Servant;  but  It 
Is  not  inappropriate  that  they  should  be  post- 
ed here  preliminary  to  a  presentation  of  the 
facts  from  which  we  will  be  enabled  to  de- 
termine the  relation  of  Kuhr  to  plaintiff  and 
the  other  employes,  regardless  of  the  admis- 
sions. 

The  facts  are  as  follows:  That  Kuhr  hir- 
ed the  plaintiff;  that  he  was  authorized  to 
direct  and  did  direct  plaintiff's  labor;  and 
that  he  was  ta  the  exercise  of  this  authority 
when  he  ordered  plaintiff  to  leave  his  place 
on  the  wagon,  while  en  route  to  the  point  of 
unloading,  and  take  the  pinch  bar,  an  in- 
strument which  had  been  used  in  the  labor,, 
to  the  shop,  and  to  hurry  back,  as  there  was 
not  much  time  to  get  the  load  Into  a  car. 
Plaintiff  was  in  the  immediate  line  of  his 
dnty  when  returning  from  said  errand;  he 
attempted  to  mount  the  wagon  at  a  point 
where  Kuhr  said  he  would  wait  for  him; 
in  attempting  so  to  do,  plaintiff  was  injured 
by  the  precipitate  starting  of  the  wagon  by 
Kuhr  Just  as  plaintiff  placed  his  foot  on  the- 
hub  for  the  purpose  of  resuming  his  former 
position  to  accompany  the  wagon  to  Its  des- 
tination, where  he  was,  under  Kulir's  direc- 
tion, to  assist  in  unloading  same.  Through- 
out the  entire  transaction,  therefore,  there 
runs  plain  as  a  pikestaff  the  Impress  of 
Kuhr's  authority.  True,  his  mere  starting 
or  stopping  of  the  wagon  was,  in  itself,  the- 
act  of  an  employ^  or,  if  you  choose,  a  fellow 
servant ;  but  this  act  alone,  under  a  fair  in- 
terpretation of  the  evidence,  as  we  view  It, 
does  not  determine  the  character  of  Kuhr's 
relation  to  plaintiff  during  the  period  of  the 
latter's  employment,  but  all  of  the  perti- 
nent facts  are  to  be  considered  together  so  as 
to  form,  if  possible,  a  connected  and  harmo- 
nious whole  which  will  support  a  reasonable 
conclusion  as  to  the  nature  of  the  relation. 
Every  other  fact  except  the  starting  of  the 
wagon  points  directly  to  Kuhr's  dominance 
over  the  plaintiff  during  the  employment,  and 
to  hold  that  Kuhr  was  not  a  vice  principal 
at  that  moment  necessitates  a  sevemnce  or 
separation  of  that  act,  at  the  Instant  of  its  oc- 
currence, from  all  the  other  facts  in  the  case, 
followed,  as  is  shown  by  the  testimony,  by 
a  resumption  of  Kuhr's  right  of  supervision 
Immediately  thereafter.  As  we  have  stated. 
It  Is  admitted  by  the  majority  opinion  that 
Kuhr's  general  relation  to  plaintiff,  except 
at  the  instant  of  starting  the  wagon,  was 
that  of  a  vice  principal.  Whether  admitted 
or  not.  It  is.  In  our  opinion,  a  conclusion 
which  flows  naturally  from  the  facts.  If  this 
be  true,  then  Kuhr,  at  the  moment  be  started 
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the  wagon,  occupied,  under  the  facts  here, 
the  same  relation  to  plaintiff  as  at  other 
periods  of  the  employment.  This  Is  clearly 
demonstrable.  Knhr's  statns  or  relation  was 
dependent  upon  his  authority  to  employ  plaln- 
ttll,  his  8ui)er7lsion  of  plaintiff's  work  during 
such  employment,  with  the  added  authority  to 
discharge  plaintiff,  whether  at  his  will,  or 
when  the  work  was  completed,  Is  not  material. 
All  of  these  requisites  to  the  creation  of  the 
status  of  a  vice  principal  existed,  not  at  in- 
tervals during  the  employment,  but  through- 
out the  continuance  of  same,  whether  plaintiff 
was  assisting  in  loading  or  unloading  the  wag- 
on, or  climbing  on  or  off  of  same,  if  at  the  time 
plaintiff  was  acting  In  the  line  of  his  duty, 
and  under  the  supervlston  of  Kuhr,  facts 
which  are  not  gainsaid.  Kuhr,  in  the  prose- 
cation  of  the  work  in  which  they  were  engag- 
ed, was  empowered,  not  as  a  teamster,  but 
as  a  representative  of  the  master,  to  stop 
or  start,  not  only  the  wagon,  but  the  entire 
work  as  he  willed.  In  the  ezerdse  of  this 
power  he  halted  the  progress  of  the  wagon 
en  route  to  the  station  to  enable  plaintiff  to 
take  the  pinch  bar  to  the  shop  and  return 
and  assist  In  the  unloading;  in  the  further 
exercise  of  this  power,  with  a  knowledge 
of  plaintiff's  return  and  his  attempt  to  mount 
the  wagon,  Kuhr  negligently  started  same, 
resulting  in  plaintiff's  Injuries.  In  the  pres- 
ence of  these  facts,  we  do  not  feel  that  we 
are  authorized  In  isolating  one  of  them.  In  no 
wise  different  from  the  others,  in  order  that 
it  may  be  held  that  Kuhr  at  the  time  of  the 
accident  was  a  fellow  servant,  when  at  all 
other  times  he  was  clearly  a  vice  prindpaL 
The  conclusion  in  the  majority  opinion  can- 
not, as  we  read  the  evidence,  be  reached  by 
any  other  method  of  reasoning,  and  we  re- 
spectfully submit  that  it  Is  not  the  correct 
one.  To  recapitulate:  Ruhr's  status  as  a 
vice  principal  or  fellow  servant  should  be 
determlnined,  not  by  one  isolated  act,  but  by 
all  the  facts  in  evidence,  which  define  his 
relations  to  plaintiff  and  the  other  employes, 
viewed  In  the  light  of  his  admitted  general 
authority  in  the  premises. 

If,  as  we  have  contended,  Kuhr  was  a  vice 
principal,  the  doctrines  in  regard  to  dual 
capacities  and  superior  servants  may  be 
eliminated  from  consideration  as  simply 
serving  to  obscure  the  issue.  The  evidence 
discloses  none  other  than  the  relation  of 
complete  dominance  by  Kuhr  over  plaintiff 
and  the  other  employes.  This  being  true,  it 
la  not  material  that  Kuhr  usually  in  his  re- 
lations towards  the  master,  but  never  to- 
wards plaintiff  or  the  other  employes,  occu- 
pied the  relation  simply  of  a  common  team- 
ster. What  does  it  matter,  under  this  state 
of  facts,  whether  the  defendants  themselves 
or  Kuhr,  their  alter  ego,  started  the  wagon? 
Under  either,  defendants'  liability  Is  the 
same 

.In  brief,  the  crucial  difference  between 
the  majority  and  this  opinion  Is  the  con- 
struction placed  on  Kubr'a  act  In  starting 


the  wagon;  the  majority  opinion  holding 
that  it  was  the  act  of  an  ordinary  teamster 
who  bore  no  relation  to  the  other  employes 
than  that  of  a  qolaborer,  and  that  this  re- 
lation Is  determinable  from  the  fact  that  he 
was  acting  as  a  teamster  at  the  particular 
moment  plaintiff  was  injured ;  while  we  con- 
tend that  his  relation  should  be  determined, 
not  by  this  one  act,  but  from  all  of  the  facts 
bearing  on  his  authority,  including,  of 
course,  this  act  and  all  others.  In  other 
words.  Is  the  truth  of  a  matter  In  issue  (in 
this  Instance  the  nature  of  a  relation)  to  be 
determined  by  one  or  all  of  the  facts  in  evi- 
dence? If  the  latter,  then  we  Insist  that 
Kuhr  was  a  vice  principal  at  the  time  of 
starting  the  wagon,  and  that  defendants  are 
liable  for  plaintiff's  injuries. 

Nortoni,  J.,  of  the  C!ourt  of  Appeals,  sup- 
plements his  dissenting  opinion  in  this  case 
by  certifying  same  to  this  court  on  the 
ground  that  the  ruling  in  the  majority  opin- 
ion in  said  court  Is  in  conflict  with  Day- 
harsh  V.  Bailroad,  103  Mo.  570,  15  S.  W.  554, 
23  Am.  St  Bep.  900.  In  tbat  case  one  Ste- 
phens, a  "night  hostler"  (which  meant  In 
that  connection  one  charged  with  the  care 
of  locomotive  engines  while  in  the  round- 
house atAlght),  was  authorized  to  supervise 
and  direct  the  labor  of  others  engaged  with 
him  in  the  performance  of  his  duties.  While 
one  of  the  men  was  underneath  an  engine 
shoveling  out  cinders,  Stephens  started  it, 
and  crushed  the  former's  ankle.  These  cola- 
borers  were  held  not  to  be  fellow  servants, 
but  that  Stephens'  right  of  dominance  made 
him  the  representative  of  the  master,  and 
that  the  latter  was  therefore  liable  for  the 
Injury,  although  at  the  moment  of  its  occur- 
rence Stephens  was  engaged  in  ordinary  la- 
bor. In  no  material  particular  does  this 
case  differ  from  the  one  at  bar,  save  in  the 
instrumentalities  causing  the  injuries,  and 
we  agree  with  the  learned  Judge  of  the  Court 
of  Appeals  in  his  dissenting  opinion  that  the 
result  here  should  be  the  same  as  in  the 
Dayharsh  Case,  so  far  as  regards  the  deter- 
mination of  the  relation  of  the  actors  in 
each  case. 

In  Buss  V.  Bailroad,  112  Mo.  46,  20  S.  W. 
472,  IS  L.  B.  A.  823,  a  section  foreman  charg- 
ed with  the  supervision  of  a  number  of  men 
on  a  line  of  railway,  and  a  colaborer  with 
them,  directed  a  keg  of  water  to  be  placed 
on  a  handcar,  and,  while  he  and  the  others 
were  propelling  same,  it  was  derailed  by  the 
keg  falling  off  on  the  track,  and  plaintiff,  one 
of  the  laborers,  was  injured.  It  was  held 
that  the  foreman  was  a  vice  principal,  and 
that  the  niaster  could  not  escape  UabUltjr, 
because  the  foreman  was  at  the  time  of  the 
accident  engaged  with  the  others  in  the  ordi- 
nary labor  Incident  to  their  employment 

The  ruling  In  the  Buss  Case,  supra,  is  ap- 
proved under  a  somewhat  similar  state  of 
facts  in  Boyd  t.  Bailroad,  236  Mo.  54^  80, 
188  S.  W.  561. 
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HoUweg  V.  BeQ  T^epbooe  Co.,  196  Mo. 
149,  03  3.  W.  262,  la  a  kindred  case  to  the 
one  at  bar.  HoUweg,  while  operating  a  ma- 
chine nnder  the  general  direction  of  a  fore- 
man engaged  In  like  labor,  was  Injnred.  It 
was  held  that  the  foreman  was  a  vice  princi- 
pal, and  the  fact  that  he  had  a  few  moment9 
before  the  accident  been  operating  the  same 
machine  as  a  colaborer  of  Hollweg  did  not 
lessen  the  master's  llaJbUity. 

Bat  why  burden  the  record  with  the  cita- 
tion of  further  authoritiee  In  support  of  the 
condnslon  we  have  reached?  Viewed  from 
oar  vantage,  they  clearly  support  the  result 
of  oar  reasoning;  viewed  from  that  of  the 
aathor  of  the  majority  opinion  (whose  learn- 
ing and  judgment  we  generally  appreciate 
and  admire),  they  do  not  Precedents,  at 
best,  are  but  persuasive,  and  after  all  the 
oonclnslon  In  each  case  must  rest  primarily 
upon  its  own  facts.  Thus  buttressed,  we  can 
reach  no  other  conclusion  In  this  case  satia- 
fi^ptory  to  our  conscience  and  judgment  than 
that  Knhr  was  a  vice  principal  at  the  time 
of  plaintiff's  injuries,  and  that  the  defend- 
ants are  liable  therefor.  As  a  consequence. 
It  follows  that  the  Judgment  of  the  Court  of 
Appeals  should  be  reversed,  and  that  of  the 
trial  court  affirmed. 


LAMM.  G.  J.,  and  BBOWN,  J., 
this  opinion. 


concur  in 


BIVAKD  et  al  v.  MISSOUBI  PAC.  RY.  CO. 
(Supreme  Court  of  MUsoari.     April  2,  1914.) 

1.  ACKNOWLBDOUENT    (§  S3*)— CSBTIFICAU  — 

Sk All— Private  Seal. 

Where  an  acknowledgment  of  a  deed  eze- 
cated  by  a  married  woman  and  her  husband  on 
May  14,  1857,  before  the  mayor  of  Kansas 
City,  was  otherwise  sufficient  and  in  proper 
forpi,  the  fact  that  the  certificate  recited  that 
it  was  under  the  "private  seal"  of  the  acknowl- 
edging officer,  because  no  official  seal  had  been 
provided,  would  not  make  it  ineffectual  as  be- 
tween the  parties. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  167,  168-172;  Dec.  Dig.  i 
S3.*] 

2.  AOKNOWLEDOUENT    (J    16*)— AXJTHOMTT    OF 

Mator— Mayob  OF  Kansas  Citt. 

Since,  under  Laws  1852-53,  p.  244,  Laws 
1860-51,  p.  90,  art  3,  §  tt,  the  mayor  of  Kan- 
sas City  was  empowered  to  take  acknowledg- 
ments of  deeds,  and  certify  the  same  under 
the  seal  of  the  city,  and  was  given  the  same 
power  as  the  mayor  of  St.  Joseph  so  as  to  make 
him  ez  officio  a  justice  of  the  peace,  the  mas'or 
of  Kansas  City  was  authorized  on  May  14, 
1857,  under  its  charter  and  the  existing  stat- 
utes (Bev.  St  1855,  c.  32,  H  17,  18),  to  ac- 
knowledge a  deed  as  justicp  of  the  peace. 

[EJd.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  96-103;  Dec  Dig.  {  16.*] 

3.  Eminent  Domain  ({  268*)  —  Reuedy  of 
Pkopebty  Owner. 

One  whose  land  is  appropriated  by  a  rail- 
road company  for  quasi  pubbc  purposes,  such 
as  a  right  of  way,  cannot  recover  possessiod 
thereof  in  ejectment  or  any  possessory  action: 


the  remedy  being  an  action  for  the  value  of  the 
land  wrongfully  appropriated. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  687,  736-740,  742;  Dec. 
Dig.  8  268.*] 

4.  LmiTATioR  or  AomoNs  {S  65*)  —  Accrual. 

An  action  against  a  railroad  company  for 
the  value  of  land  wrongfully  appropriated  by 
it  for  quasi  public  purposes  would  accrue  when 
the  land  was  wrongfully  appropriated. 

[E!d.  Note.— For  other  catfes,  see  Limitation 
of  Actions,  Cent  Dig.  H  289-306;  Dec.  Dig.  { 

55.*] 

5.  Remainders   (|   17*)  —  Actions  —  Limtta- 

TIONB. 

The  heirs  of  a  married  woman  wonld  not 
be  required  to  wait  until  the  death  of  their  fa- 
ther, who  was  tenant  by  the  curtesy,  before 
bringing  an  action  for  the  value  of  the  land 
wrongfully  appropriated  by  a  railroad  company, 
since  the  father's  part  of  the  value  of  such  laud 
could  be  definitely  ascertained  by  the  use  of 
life  tables,  so  that  the  statute  of  limitations 
would  not  be  tolled  as  to  such  heirs  during 
their  father's   lifetime. 

[Ed.  Note. — For  other  cases,  see  Bemainders, 
Cent  Dig.  U  12-17;    Dec.  Dig.  |  17.*] 

6.  Eminent  Domain  (i  288*)  —  Bbmbdt  or 
Owner— AonoN— Time  to  Stni. 

In  absence  of  fraud,  etc,  plaintiffs,  whose 
ancestors  retained  and  used  the  price  paid  for 
land  appropriated  by  a  railroad  company  about 
50  years  ago,  cannot,  after'  waiting  for  that 
time  without,  objection  or  suing  to  recover  the 
value  of  the  land,  which  has  meanwhile  been 
greatly  improved,  now  maintain  an  action  for 
its  value  on  the  ground  that  it  was  wrongfully 
appropriated. 

[E^.  Note.— For  other  eases,  see  Eminent 
Domain,  Cent  Dig.  (f  783-788;  Dec  Dig.  g 
28a*] 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son Connty;  James  E  Goodrich,  Judge. 

Action  by  May  E.  Rlvard  and  others 
against  the  Missouri  Pacific  Railway  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

This  is  a  suit  by  the  heirs  of  a  daughter 
of  Gabriel  Philibert  who,  with  her  husband, 
executed  a  warranty  deed  to  an  undivided 
one-fifth  of  the  real  estate  cast  by  descent 
upon  his  five  children  at  the  date  of  his 
death  in  1853,  to  recover  the  value  of  the 
land  from  the  defendant  railway,  which  had 
appropriated  it  as  a  part  of  its  tract  and 
right  of  way,  claiming  title  nnder  the  afore- 
said deed  of  plaintiff's  ancestor. 

PlalntUTs  petition  asked  for  Judgment  as 
for  conversion  of  the  land  left  by  Gabriel 
Philibert,  and  which  descended  to  his  five 
children,  consisting  of  about  60  acres.  De- 
fendant acquired  the  title  of  the  four  other 
heirs,  and,  after  having  gotten  a  deed  from 
the  grantees  of  plaintiff's  ancestor  and  her 
husband  for  the  remaining  one-fifth  of  the 
tract  appropriated  the  entire  tract  to  the 
uses  and  purposes  of  its  railway  in  1866,  and 
has  continued  so  to  use  it  up  to  the  present 
time. 

The  defenses  were  a  general  denial  and 
pleas  of  the  various  statutes  of  limitations. 
The  jury  was  waived,  aud  the  case  was  sub- 


*Vot  otbar  casaa  see  lam*  topic  and  secUoo  NUMBER  In  Dae.  Dig.  A  Am.  Dls.  Key^No.  Series  *  Rep'r  Ind«xw 
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mltted  to  the  coart  npou  the  following  agreed 
statement  of  facts  and  the  sapplementary  evi- 
dence: 

"Agreed  Statement  of  Facts. 

"For  the  purpose  of  savliig  trouble  and 
expense  to  the  parties  hereto,  and  for  the 
purposes  of  the  trial  of  this  case,  it  is  hereby 
agreed  by  and  between  the  said  plaintiffs  and 
the  said  defendants  that  the  following  are 
facts: 

"(D  The  defendant  is  a  railway  corpora- 
tion, and  occupies  and  uses*  as  a  part  of  its 
right  of  way,  and  has  so  occupied  and  used 
since  1866,  the  following  described  real  estate 
located  in  West  Kansas  addition  to  Kansas 
City,  Jackson  county,  Mo.,  viz.:  [Here  fol- 
lows a  description  of  lands  embracing  those 
sued  for.]  Said  above-described  real  estate 
is  a  part  of  the  B.  %  of  the  N.  W.  %  of  sec- 
tion 6,  township  49,  range  33. 

"(2)  So  far  as  the  record  title  is  concerned, 
plaintiffs  and  defendant  claim  through  a 
common  source  of  title;  that  is,  both  plain- 
tiffs and  defendant  claim  under  Gabriel  Phil- 
ibert,  deceased. 

"(3)  Said  Gabriel  PhiUbert  died  Intestate 
in  Jadcson  county.  Mo.,  in  1853,  being  then 
the  owner  in  fee  of  the  said  E.  ^  of  the 
N.  W.  %  of  section  6,  township  49,  range 
33,  except  in  the  S.  30  acres  thereof,  sold  to 
A.  B.  CanviUe  on  the  6th  day  of  April,  1848, 
by  deed  recorded  in  Book  N,  p.  159,  of  the 
records  of  said  county,  and  also  of  the  B.  % 
of  the  S.  W.  ^,  of  section  81,  township  60, 
range  33. 

"(4)  Said  Gabriel  PhiUbert  left  surviving 
him  his  widow,  Mary  O.,  and  five  children, 
viz.:  Augustine,  Cyprian,  Gabriel,  Vlctorine, 
and  Eli.  Said  Eli  died  in  infancy,  leaving  as 
bis  only  heirs  his  mother  and  his  said  broth- 
ers and  sisters. 

"(6)  Said  Augustine  PhiUbert  was  married 
to  Louis  Rlvard  in  1854. 

"(©  On  the  14th  day  of  May,  1857,  said 
Augustine  and  her  husband,  Louis  Rlvard, 
executed  and  delivered  to  Solomon  Houck, 
S.  H.  Woodson,  Alexander  Majors,  Samuel 
L.  McKinney,  A.  B.  Barl,  Charles  E.  Kear- 
ney, Samuel  Jones,  William  Liggett,  J.  S. 
Ridley,  and  Joseph  McCarty  a  warranty  deed 
to  an  undivided  one-flfth  interest  in  the  E. 
%  of  the  S.  W.  ^  of  section  31,  township 
60,  range  38,  which  deed  is  recorded  in 
Book  Z,  at  page  676  of  Deed  Records  of  Jack- 
son County,  and  contains  the  following  re- 
cital: 'The  interest  granted  is  derived  from 
Gabriel  PhiUbert,  the  father  of  said  Augus- 
tine.' 

"Said  deed  was  acknowledged,  in  proper 
form,  before  M.  J.  Payne,  mayor  of  the  dty 
of  Kansas  (now  Kansas  City),  Mo.,  and  re- 
cites that  the  same  Is  given  "under  his  hand 
and  private  seal;  there  being  no  seal  of  office 
provided.' 

"(7)  On  the  2d  day  of  December,  1867,  the 
said  Solomon  Houck  and  other  grantees  in 
the  deed  moitioDed  in  anbdivlsion  0  hereof 


instituted  a  suit  in  the  circuit  court  of  Ja(ik- 
son  county.  Mo.,  against  Louis  Rlvard  and 
Augustine  Rivard,  returnable  to  March  term, 
1868,  of  said  court  The  petition  In  said  anlt 
was  duly  verified,  and  alleges  that  on  the 
14th  day  of  May,  1867,  the  said  Lonis  Rivard 
and  Augustine  Rivard,  in  consideration  ot 
the  sum  of  $720  paid  to  them  by  said  plain- 
tiffs, sold  to  said  plaintiffs  aU  their  right, 
titie,  and  interest,  it  beipg  an  undivided  fifth  in 
and  to  the  E.  ^  of  the  N.  W.  ^  of  section  6^ 
township  49,  range  •33,  and  executed  and  de- 
livered to  them  a  deed  which  was  intended 
to  describe  said  last-described  real  estate,  but 
that  by  mistake  in  said  deed  said  defendants 
described  the  B.  %  of  the  S.  W.  fractional 
%  of  section  31,  township  60,  range  88, 
whereas,  it  was  their  purpose  and  intention 
to  convey  said  E  ^  of  the  N.  W.  %  of  sec- 
tion 6;  and  also  alleged  that  said  defendants 
were  then  nonresidents  of  the  state  of  Mis- 
sonrL  The  prayer  of  said  petition  asked  the 
court  for  a  decree  correcting  said  mlsta]|e, 
and  vesting  in  them  aU  the  right,  title,  and 
interest  of  said  defendants  in  and  to  said 
E.  ^  of  the  N.  W.  %  of  section  6,  township 
49,  range  38,  and  for  other  proper  relief. 

"On  said  2d  day  of  December,  1857,  the 
clerk  of  said  court,  in  va(Sition  thereof,  made 
an  order  of  publication,  which  is  as  fol- 
lows: 'Now  at  this  day  come  the  plaintiffs 
aforesaid,  by  their  attorney,  before  the  under- 
signed clerk  of  the  circuit  court  of  Jackson 
county,  in  vacation,  and  file  their  petition  and 
affidavit,  stating,  among  other  things,  that 
the  above-named  defendants  are  nonresidents 
of  this  state.  It  is  therefore  ordered  by  the 
clerk  aforesaid,  in  vacation,  that  publication 
be  made  notifying  them  that  an  action  has 
been  commenced  against  them  by  petition  in 
the  circuit  court  of  Jackson  county,  in  the 
state  of  Missouri,  the  object  and  general 
nature  of  which  is  to  obtain  a  Judgment,  or 
decree  correcting  the  description  of  a  tract 
of  land  and  title  thereto,  setting  forth  that 
plaintiffs  purchased  of  defendants  their  inter- 
ests in  and  to  the  E.  %  of  the  N.  W.  14  of 
section  6,  township  49,  range  33,  and  that 
by  mistake  the  E.  %  of  S.  W.  ^  of  section 
31,  township  60,  range  S3,  was  inserted  in 
the  deed  made  by  defendants  to  plaintiffs, 
and,  unless  they  appear  at  the  next  term  of 
said  court  to  be  held  at  the  courthouse  in  the 
city  of  Independence,  within  the  county  of 
Jackson,  on  the  second  Monday  of  Marcli 
next,  and  on  or  before  the  sixth  day  thereof 
(if  said  term  should  so  long  continue,  and,  if 
not,  then  before  the  end  of  the  term),  and 
answer  the  petition  aforesaid  according  to 
law,  the  same  will  be  taken  as  confessed. 
And  it  is  further  ordered  that  a  copy  hereof 
be  published  in  the  "Occidental  Messenger," 
a  newspaper  published  in  Jackson  county,  for 
four  successive  weeks,  the  last  insertion  to 
))e  at  least  'four  weeks  before  the  commence- 
ment of  said  term.  A  true  copy.  Attest: 
Samuel  D.  Lucas,  <^erk.' 

"On  the  16tli  day  of  March,  1868,  there 
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was  filed  In  sold  caae  the  afBdavlt  of  WilUam 
Peacock,  pobllaber  of  the  'Ocddental  Meaaea- 
ger,*  In  which  he  stated  that  the  foregoing 
ordor  of  publication,  a  copy  of  which  was  at- 
tached to  said  aflidavlt,  was  pnbUabed  In 
said  newspaper  for  four  oonsecutlTe  weeks, 
to  wit:  On  the  5th,  12th,  19th,  and  26th  days 
of  December,  1867,  and  on  the  2d  day  of  Jan- 
nary,  18tS8.  Thereupon  the  court  made  and 
caused  to  be  entered  of  record  an  order  and 
judgment  reciting:  That  plalntUTs,  by  their 
attorney,  come  and  prove  to  the  satisfaction 
of  the  court  that  they  have  made  publication 
In  pursuance  of  the  order  herein  against  the 
said  defendants,  and  defendants  having  fail- 
ed to  appear  and  file  their  answer,  whereby 
aald  petition  remains  against  them  undefend- 
ed. It  Is  considered  by  the  conrt  here  that 
said  petition  be  taken  against  tliem  as  con- 
fessed, and  this  cause  Is  continued.' 

"At  the  next  term  of  said  court,  that  is, 
at  the  September  term,  1858,  thereof,  and  on 
the  18th  day  of  September,  1868,  the  court 
heard  the  evidence  In  said  cause,  and  ren- 
dered Judgment  In  favor  of  said  plaintiffs  and 
against  said  defendants,  and  caused  the  same 
to  be  entered  of  record,  which  judgment  re- 
cites: 'The  plaintlfCs  come  by  their  attorney; 
defendants  falling  to  appear.  It  Is  ordered 
and  adjudged  by  the  conrt  that  the  interlocu- 
tory judgment  rendered  last  term  be  and 
Is  hereby  made  final,  and  this  cause  is  taken 
up  for  hearing  and  submitted  to  the  court 
on  the  petition,  exhibits,  and  proofs.  Where- 
upon the  court  finds  that  the  said  defendants, 
for  a  valuable  consideration,  to  wit,  the  sum 
of  $720,  to  them  in  hand  paid,  bargained 
and  sold  unto  said  plaintiffs  all  their  right, 
title,  and  interest  (it  being  an  undivided 
one-fifth  part)  In  and  to  the  following  de- 
scribed real  estate  lying  and  being  In  the 
county  of  Jackson  and  state  of  Missouri,  to 
wit:  The  E.  %  of  the  N.  W.  ^  of  section 
6,  township  49,  range  33.  But,  in  attempting 
to  convey  the  same  by  deed  of  14th  of  May, 
1857,  they,  tlirough  mistake,  Inserted  In  said 
deed  the  E.  ^  of  the  S.  W.  %  of  section  31, 
township  50,  range  33;  and  the  court  doth 
further  find  that  said  defendants  were  not 
tlie  owners  of  said  land  Inserted  in  said  deed, 
and  that  it  was  their  purpose  and  intention 
at  the  time  to  convey  said  land  first  herein 
described  to  plaintiffs,  and  that  the  allega- 
tions of  said  petition  are  true.  It  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court 
here  that  the  mistake  In  said  deed  as  to  the 
description  of  said  real  estate  be  and  the 
same  Is  hereby  corrected,  and  the  title  to 
said  real  estate,  to  wit,  the  EL  %  of  the  N. 
W.  ^  of  section  6,  township  49,  range  33, 
lying  in  Jackson  county,  Mo.,  pass  to  and  vest 
In  plaintiffs  as  against  defendants,  as  well 
as  against  all  others  claiming  under  them 
as  fully  and  as  amply  as  tbou^  the  same 
had  been  conveyed  In  the  said  deed  made 
by  defendants,  as  aforesaid,  and  that  a  copy 
of  this  decree  be  recorded  In  the  recorder's 


office  to  operate  aa  a  deed  to  plalntUTs  tor 
said  real  estate.' 

"Said  decree  is  recorded  In  Book  31,  at 
page  175  of  Deed  Records  of  Jackson  County. 

"(8)  Whatever  title  was  acquired  by  said 
plaintiffs  by  the  said  decree  set  forth  in  sub- 
division 7  hereof  Is  now  vested  in  said  de- 
fendants, so  far  as  the  real  estate  in  con- 
troversy in  this  suit  Is  concerned. 

"Sections  9,  10,  and  11  of  the  agreed  state- 
ment simply  show  the  relationship  and  suc- 
cession of  plaintiffs  to  their  ancestor  Augus- 
tine Rlvard,  who  died  in  1877.) 

"(12)  West  Kansas  addition  No.  1,  and  ad- 
dition to  the  city  of  Kansas  (now  Kansas 
(3ty),  Mo.,  is  embraced  In  and  a  part  of  the 
land  m^itloned  in  the  decree  and  set  forth 
In  subdivision  7  hereof. 

"(13)  On  the  5th  day  of  March,  1842,  said 
Gabriel  Phlllbert  executed,  acknowl^ged, 
and  delivered  to  Joseph  H.  Reynolds  a  deed 
of  trust  conveying  to  him  said  E.  ^  of  the 
N.  W.  ^  of  section  6,  township  49,  range  33, 
in  trust  to  secure  the  payment  to  Thomas 
Fatten,  Sr.,  of  two  notes  dated  January  26, 
1842,  and  due  12  months  thereafter,  and  for 
|>240  each.  Said  deed  of  trust  has  never 
been  acknowledged  satisfied  of  record. 

"(14)  On  the  6th  day  of  October,  1869,  said 
Augustine  Rlvard  and  liouis  Rlvard,  her 
husband,  through  their  attorney  in  fact, 
Peter  Rlvard,  to  whom  they  had  executed 
and  delivered  a  power  of  attorney,  duly  ac- 
knowledged by  them,  executed  and  delivered 
to  L.  C.  Slavens  and  lAfayette  Traber  a 
warranty  deed,  conveying  to  said  Slavens 
and  Traber  an  undivided  one-half  of  all  their 
Interest  In  and  to  said  E.  %  of  the  N.  W.  ^ 
of  section  6,  which  deed  was  duly  acknowl- 
edged and  recorded  in  Book  72,  at  page  218, 
Deed  Records  of  Jackson  County. 

"(15)  On  the  1st  day  of  April,  1875,  L.  0. 
Slavens  and  wife  and  Lafayette  Traber  and 
wife  executed  and  delivered  to  said  Augus- 
tine Rlvard  a  quitclaim  deed  conveying  to 
her  all  the  right,  title,  and  Interest  which 
they  acquired  In  said  E.  %  of  the  K.  W.  % 
of  section  6  under  and  by  virtue  of  the  deed 
mentioned  In  subdivision  14  hereof,  which 
deed  was  duly  acknowledged. 

"(16)  The  defendant  and  those  under 
whom  It  claims  have  been  in  the  open,  noto- 
rious possession  of  the  real  estate  described 
in  subdivision  1  hereof,  and  claiming  title 
thereto  continuously  and  adversely  to  all 
other  persons,  from  the  20th  day  of  March, 
1866,  to  the  present  time. 

"(17)  Prior  to  the  14th  day  of  May,  1857. 
the  title^  both  legal  and  equitable,  to  the 
said  E.  ^  of  the  N.  W.  %  of  section  6  ema- 
nated from  the  United  States;  and  since 
said  14th  day  of  May,  1857,  neither  of  the 
plaintiffs,  nor  any  one  of  them,  nor  any  one 
under  whom  they  claim  or  might  claim,  nor 
any  one  under  whom  such  i)erson  or  persons 
claim  or  might  claim,  said  real  estate  de- 
scribed In  subdivision  1  hereof,  have  been  is 
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possession  of  Said  real  estate,  or  any  portion 
thereof,  or  paid  any  taxes  on  said  real  es- 
tate, or  any  portion  tbereof,  but  during  all 
of  said  period  defendant,  and  those  under 
whom  it  claims,  have  been  In  possession  of, 
.  and  paid  the  taxes  on,  said  real  estate. 

"(iS)  Either  party  hereto  may  Introduce, 
in  addition  to  the  facts  herein  set  forth,  any 
competent  and  relevant  evidence,  provided 
that  It  shall  not  be  contradictory  of  any  of 
the  above-recited  facts. 

"(19)  On  the  trial  of  this  case  either  party 
may  Introduce  copies  of  deeds  contained  In 
the  Deed  Records  of  Jackson  County,  Mo., 
without  accounting  for  the  original  of  sudi 
deeds. 

"(20)  It  Is  further  agreed  that  the  parties 
hereto  may  introduce  testimony  as  to  the 
value  of  said  land  (if  necessary)  at  such  time 
as  the  court  may  direct  In  the  trial  of  the 
case. 

"(21)  A  patent  for.  said  B.  %  of  the  N.  W. 
%  of  said  section  6  was  Issued  by  the  ITnited 
States  to  Gabriel  FhlUbert  on  the  20th  day 
of  January,  1834.  Said  Gabriel  Phlllbert 
and  said  Gabriel  Phlllebar  were  one  and  the 
same  person. 

"li.  H.  Waters, 
•Ti.  Traber, 

"Attorneys  for  PlalntUts. 

"Dated  October  27, 1906. 
"Elijah  Boblnson, 

"Attorney  for  the  Defendant 

"And  thereupon  the  defendant  offered  In 
evidence  a  quitclaim  deed  from  WiUlam 
Keese  and  wife  to  the  Missouri  Pacific  Bail- 
way  Company,  dated  August  23,  1878,  and 
recorded  In  Book  B,  No.  21,  p.  625,  In  the 
oflSce  of  the  recorder  of  deeds  of  Jackson 
county.  Mo.,  at  Kansas  City,  which  deed  was 
received  in  evidence  and  marked  Exhibit  4 
(which  quitclaim  deed  is  In  the  usual  form 
conveying  the  property  for  a  consideration 
of  $429.10,  and  dated  the  23d  of  August, 
1878). 

"And  thereupon  defendant  offered  In  evi- 
dence sheriff's  deed,  from  C.  B.  L.  Boothe, 
Sheriff  of  Jackson  county,  to  William  Keese, 
dated  June  17,  1876,  and  recorded  In  Book 
B,  No.  31,  at  page  297,  tn  the  office  of  the 
recorder  of  deeds  of  Jackson  coimty,  Mo.,  at 
Kansas  City  (being  a  deed  for  the  purchase 
of  the  property  at  a  tax  sale). 

"And  thereui)on  plaintiff  offered  In  evi- 
dence the  following  stipulation:  'It  Is  fur- 
ther agreed  that  the  two  deeds  Introduced  In 
evidence  by  the  defendant  are  founded  upon 
a  Judgment  rendered  against  said  Augustine 
Blvard  and  Louis  Blvard  on  special  tax  bills 
Issued  against  the  property  therein  described 
fDr  the  construction  of  plank  sidewalk.  [In 
pencU :]   O.  K.  Elijah  Boblnson.' 

"The  defendant  then  offered  In  evldoice 
the  deposition  of  Oabrlel  Phlllbert,  which 
was  received  in  evidence,  and  read  as  follows 
(as  far  as  relevant):  'Q.  Where  is  your 
home?    A.  Wyandotte     county,     Kan.       Q. 


Who  were  your  pareUtaf  A.  Gabtlel  Phlll- 
bert and  Mary  C.  PhiUbwt  Q.  Are  they 
living  or  dead?  A.  Both  dead.  Q.  When 
did  they  die?  A.  Father  died  In  186S. 
Mother  died  In  1885.  Q.  How  many  children 
were  bom  to  your  father  and  mother?  A. 
Augustine,  Cyprian,  Vlctorine,  Gabriel,  Ell — 
five  children.  Q.  Whom  did  Augustine  mar- 
ry? A.  Louis  Blvard.  Q.  When  was  she 
married  to  him?  A.  1864.  Q.  When  did 
Augustine  die?  A.  1877.  Q.  When  did  her 
husband  die?  A.  1800,  In  the  Indian  Terri- 
tory. •  •  •  Q.  Where  was  your  sister 
Augustine  living  when  she  married  Louis 
Blvard?  A.  On  the  old  place  in  West  Kan- 
sas City.  Q.  About  how  long  after  your  fa- 
ther died  was  she  married?  A.  About  a 
year.  Q.  When  did  yon  say  she  died?  A. 
1877.  Q.  Where?  A.  California.  Q.  How 
do  yon  know  she  died  there?  A.  By  letters. 
Q.  When  do  you  say  her  husband  died?  A. 
I  VTlll  have  to  look  at  my  memorandum; 
there  were  so  many  deaths.  He  died  In  1899. 
Q.  Whereabouts?  A.  Indian  Territory.  Q. 
How  do  you  know  he  died  in  1890  In  the  In- 
dian Territory?  A.  From  his  daughter. 
*  *  *  Q.  Tour  father  died  here  at  Kan- 
sas City?  A.  Tes,  sir;  on  the  old  home.  Q. 
What  do  you  mean  by  the  old  home  place? 
A.  On  the  farm  where  we  were  living.  Q. 
Where  was  that  farm  located?  A.  Down 
here  in  the  West  Bottoms.  Q.  Where  the 
dty  now  Is?  A.  No;  It  is  in  the  river  now. 
Q.  The  farm  is  in  the  river  now?  A.  Xes, 
sir.'" 

Martin  L.  Clardy,  of  St  Louis,  and  Edw.  J. 
White  and  Elijah  Robinson,  both  of  Kansas 
City,  for  appellant  James  C.  WUliams  and 
L.  H.  Waters,  both  of  Kansas  City,  for  re- 
spondents. R.  J.  Ingraham,  Frank  P.  Sebree, 
J.  H.  Hawthorne,  Wm.  G.  Holt  John  G. 
Schalch,  and  John  O.  Parle,  all  of  Kansas 
City,  amlcl  curiee. 

BOND,  J.  (after  stating  the  facts  as  above). 
This  case  having  been  submitted  on  an  agreed 
statement  of  facts  (as  to  all  questions  on 
which  right  to  recover  depends),  the  proper 
Judgment  to  be  rendered  Is  a  mere  legal  con- 
clusion, and  the  burden  is  upon  plalnttOs  to 
show  that  the  Judgment  in  their  favor  is  the 
only  one  which  could  have  been  rendered  un- 
der the  appllcatoiy  law.  Gage  et  al.  v. 
Gates,  62  Mo.  412;  Munford  v.  Wilson  et 
al.,  16  Mo.  540;  Rannells  v.  Isgrigg,  90  Mo. 
loc.  dt  28, 12  &  W.  343 ;  Graham  v.  Ketchum, 
192  Mo.  loc.  dt  24,  00  S.  W.  350;  State  ez 
rel.  V.  Merriam,  160  Mo.  loc.  dt  660,  60  B. 
W.  1112;  South  Mo.  Land  Co.  v.  Combs,  63 
Mo.  App.  296. 

[1]  The  first  question  arising  nnder  the 
agreed  statement  is  the  effect  of  the  absence 
of  an  "official  seal"  to  the  certificate  given 
by  the  mayor  of  Kansas  City  of  the  acknowl- 
edgment "In  proper  form"  before  him  at 
Augustine  Blvard  and  Louis  Blvard  of  the 
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fizecntlon  by  them  of  a  deed  conveying  cer- 
tain lands  "derived  from  Gabriel  Phillbert, 
the  father  of  Augustine  Rlrard." 

[2]  At  the  time  of  this  acknowledgment  of 
the  grantors,  the  officer  who  took  It,  M.  J. 
Payn^  was  mayor  of  Kansas  City,  and  nnder 
its  charter  was  empowered  to  take  acknowl- 
edgment of  deeds,  and  to  certify  the  same 
under  the  seal  of  the  dty.  Laws  of  1852-53, 
p.  244;  Laws  of  1850-61,  p.  90,  §  6,  art  3.  By 
giving  its  mayor  the  same  power  as  the  may- 
or of  St  Joseph,  the  charter  of  Kansas  City 
also  made  him  ex  officio  a  Justice  of  the 
peace.  Hence  at  the  date  of  this  acknowl- 
edgment he  was  entitled  under  the  charter 
and  the  existing  statutes  to  take  it  in  that 
capacity.   R.  8. 1856,  p.  368,  U  17  and  18. 

At  the  date  of  the  deed  in  question  the  com- 
mon-law power  of  a  married  woman  to  con- 
vey her  lands  by  the  Judicial  process  of  flne 
and  recovery  had  been  substituted  by  statute 
In  this  and  other  states  giving  a  married 
woman  the  power  to  make  such  conveyances 
by  a  joint  deed  with  her  husband.  The  pro- 
cess of  conveying  her  lands  by  Joint  deed  with 
lier  husband  had  been  generally  adopted  in 
this  country  by  married  women  in  colonial 
times,  and  the  statutes  in  this  and  other 
states  were  declaratory  and  definitive  of  an 
anterior  and  continuous  custom  which  had 
acquired  the  force  of  a  law.  R.  S.  1856,  c. 
82,  Si  35  and  39;  Lindell  v.  McNair,  4  Mo. 
880.  The  statutes  of  this  state  at  an  early 
day  provided  that  a  married  woman  might  be 
made  a  party  when  Joined  with  her  husband 
to  certain  legal  actions.  R.  S.  1855,  c.  128, 
art  2,  I  7.  These  positive  provisions  of  the 
law  have  been  enlarged  until  at  the  present 
date  tb^  have  abolished  the  inequality  of 
married  women  in  the  enjoyment  and  asser- 
tion of  the  rights  of  property,  and  have  ban- 
ished the  obscuration  to  which  they  were 
■objected  by  the  influence  of  feudalism  in  the 
common  law  of  Bngland.  The  present  stat- 
utes mark  the  slow  but  sure  adaptation  of  the 
law  to  the  progress  of  civilization  and  the 
edicts  of  enlightened  public  opinion.  So  far 
lias  this  been  accomplished  that  few  relics 
remain  of  the  disabilities  imposed  on  them 
by  the  influence  of  military  tenures.  The  law 
as  it  now  exists  Is  applied  to  the  status  of 
a  married  woman  in  a-  protective  spirit,  and 
with  the  helpful  purpose  of  putting  her  on 
a  plane  of  equality,  so  far  as  is  consistent 
with  the  nature  of  tilings,  with  all  other  citi- 
zens. 

When  the  statute  was  enacted  which  was 
In  existence  when  the  deed  under  review  was 
made,  it  was  the  purpose  of  the  lawmakers, 
as  disclosed  in  the  terms  of  the  act,  to  enable 
the  married  woman  to  sell  her  land  by  Join- 
tog-  her  husband  in  a  conveyance,  after  ac- 
knowledging the  execution  of  the  deed  In  the 
manner  prescribed  by  the  statute.  The  spe- 
cial acknowledgment  then  required  has  been 
now  dispensed  with.  It  was  the  irarpose  of 
tlie  statute  then  as  at,  present  to  make  the 
Joint  deed  (nf  a  married  woman  and  her  hus- 


band, when  duly  acknowledged  by  her,  and 
delivered  to  the  grantee,  a  complete  transfer 
of  the  title  to  her  land  between  the  immedi- 
ate parties,  or  such  as  have  notice  thereof. 
R.  S.  1855,  e  82,  I  42.  The  statute  then  as 
now  required  such  acknowledgment  to  be 
made  before  a  competent  officer  whose  duty 
it  was  certify  the  same  as  prescribed  by  the 
statute.  But  the  statute  did  not  make  a 
mere  certificate  of  the  acknowledging  officer 
operate  as  a  conveyance  of  the  land  of  the 
wife  and  husband.  Their  action  in  executing 
and  acknowledging  the  instrument  In  the  stat- 
utory mode  was  the  efficient  cause  of  the 
transfer  of  the  title.  The  requirement  of 
the  certificate  showing  a  previous  compliance 
by  the  q;>ouBe  with  the  statutory  requisites 
of  a  valid  deed  to  a  married  woman's  land 
was  for  the  purpose  of  evidencing  the  mak- 
ing of  the  contract  by  them,  and  to  afford  a 
basis  for  the  fiUng  of  the  deed  in  the  record- 
er's office,  and  to  dispense  with  proof  of  its 
execution,  unless  the  recitals  of  the  certiflcate 
were  denied.  Sharpe  v.  McPike,  62  Mo.  300; 
Wilson  V.  Kimmel,  100  Mo.  260,  19  S.  W.  24; 
Brim  V.  Fleming,  13S  Mo.  607,  37  S.  W.  601; 
Harrington  et  al.  v.  Fortner  et  aL,  68  Mo. 
468. 

In  the  case  at  bar  the  deed  was  acknowl- 
edged both  by  the  husband  and  wife  in  the 
manner  provided  by  the  statute  and  before  a 
competent  officer,  and  was  signed  and  deliv- 
ered by  them  to  the  grantees,  and  the  pur- 
chase money  was  received,  and  the  possession 
turned  over  to  the  grantees.  The  contract  of 
sale  was  therefore  completely  executed  by  the 
parties  making  it,  each  of  whom  had  complied 
with  every  statutory  condition  to  validate 
the  contract  imposed  on  them.  And  it  neces- 
sarily carried  the  title  as  between  them,  un- 
less that  was  defeated  by  the  failure  of  a 
third  party  to  perform  a  ministerial  duty. 
This  person,  the  mayor  of  Kansas  City,  before 
whom  each  of  the  grantees  had  made  a  cor- 
rect and  formal  acknowledgment  of  their  re- 
spective execution  of  the  deed,  did  certify 
that  fact  in  proper  language,  and  attested  it 
by  his  official  signature,  followed  by  his 
private  seal,  stating  that  no  official  seal  had 
been  provided.  Hence  It  is  palpably  plain 
that  the  only  irregularity  pertaining  to  this 
certificate  was  (be  omls^on  to  call  the  seal 
impression  following  the  official  name  a  pub- 
lic seal  instead  of  a  private  seaL  This  pre- 
sents the  naked  question  whether  this  mis- 
calling of  the  seal  impression,  which  followed 
the  truthful  record  of  the  valid  making  of 
a  deed,  can  annul  its  effect  as  a  conveyance 
between  the  Immediate  parties,  although  exe- 
cuted by  them  in  full  and  strict  compliance 
with  the  law. 

We  cannot  assent  to  the  view.  It  is  at 
war  with  the  settled  law  relating  to  certifi- 
cates of  acknowledgment  of  deeds  and  other 
instruments.  These  are  nothing  more  than 
recitals  by  the  person  before  whom  the  ac- 
knowledgment is  made  that  the  grantors  in 
the  deed  have  or  have  not  acknowledged 
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It  In  the  foim  prescribed  py  law.  The  only 
object  of  the  oertiflcate  Is  to  farnlah  prima 
fade  evidence  of  the  facts  constltatlng  the 
acknowledgment,  for  It  Is  not  conclnslTe  evi- 
dence, and  may  be  Impeached  or  supported  by 
testimony.  R.  S.  1855,  c.  82,  |  47.  It  Is  not 
aozlliary  to  the  trarufer  of  the  title,  for  it 
is  the  act  of  a  person  who  is  a  itranger 
to  the  title.  It  Is  simply  a  statatory  meth- 
od of  affording  presumptive  evidence  of 
antecedent  facts.  It  is  a  mere  evidentiary 
narration  which,' when  properly  made,  is  tak- 
en to  be  prima  fade  true ;  but.  If  Imperfect- 
ly made,  It  may  be  afterwards  amended  by 
the  certifiers  so  as  to  speak  the  trutli.  This 
for  the  reason  that  it  is  the  prior  facts, 
and  not  the  subsequent  redtal  of  them, 
which  constitutes  the  contract  or  deed.  The 
Instrument  between  the  immediate  parties  is 
just  as  efflcadous  with  or  without  It;  the 
only  difference  being  that,  If  It  is  placed  upon 
the  deed  In  accordance  with  the  actual  facts 
or  acknowledgment  made  and  done  as  re- 
qtilred  by  statute,  and  the  Instrument  Is  re- 
corded, then  it  becomes  good,  not  only  be- 
tween the  immediate  parties,  but  against 
subsequent  pnrchasers.  This  is  the  sole  util- 
ity of  the  certificate  when  the  facts  of  due 
acknowledgment  actually  exist  prior  to  its 
Indorsements  thereof  on  the  deed,  for  it  Is 
these  facts,  and  not  the  mere  historical  rec- 
ord of  their  performance,  which  would  cause 
the  title  of  the  grantors  to  pass  to  the  gran- 
tees. 

So  in  the  case  at  bar,  after  the  husband 
and  wife  signed  and  acknowledged  the  deed 
under  review  In  exact  compliance  with  the 
statute,  both  as  to  signatures  and  as  to  the 
spedal  acknowledgments  required  of  the 
wife,  befbre  a  proper  officer,  and  delivered  it 
in  exchange  for  the  price  of  the  land  (all  of 
which  the  agreed  statement  shows  was  done), 
neither  the  husband  or  wife  could  maintain 
any  action  for  the  divestiture  of  that  title, 
or  to  recover  the  price  a  second  time  (as  is 
now  attempted  to  be  done  by  their  heirs), 
unless  they  could  adduce  evidence  tending 
to  prove  that  there  was  some  toant  of  com- 
pliance with  the  statute  on  the  part  of  the 
wife  in  the  matter  of  the  acknowledgment 
on  a  separate  examination  of  the  execution 
by  her  of  the  deed  In  question.  The  possi- 
bility of  such  evidence  Is  excluded  by  the 
clear,  positive,  and  unequivocal  terms  of  the 
last  paragraph  of  subdivision  6  of  the  agreed 
statement  of  facts,  where  it  is  stipulated  said 
"deed  was  acknowledged  In  proper  form  be- 
fore M.  J.  Payne,  mayor  of  the  dty  of  Kan- 
sas (now  Kansas  City),  Missouri."  If  that 
statement  is  true  as  It  must  be  taken,  then 
Mrs.  Augustine  Rlvard  not  only  signed  a 
deed  conveying  her  land,  but  at  the  time  of 
so  doing  made  an  acknowledgment  in  com* 
plete  compliance  with  the  statute  then  in  ex- 
istence before  a  proper  officer  who  has  been 
shown  to  have  been  authorized  under  the 
charter  of  Kansas  CSty  to  take  her  acknowl- 
edgment, and  who  did  take  it  and  propetiy 


record  the  tact,  but  did  not  attest  his  record 
with  a  seal  provided  by  the  dty. 

If  any  rights  of  Innocent  puichaserfi  were 
Involved,  a  wholly  different  question  would  be 
presented;  but  In  this  case  the  plaintiffs  are 
the  heiri  of  Augustine  Bivard.  They  ^tand 
precisely  in  her  shoes,  and  have  no  rights  of 
action  which  she  could  not  have  asserted 
herself  if  she  had  survived  her  husband. 
That  she  could  not  have  brought  an  action 
dther  of  ejectment  or  for  a  second  recovery 
of  the  value  of  the  land  Is  perfectly  plain  un- 
der the  provisions  of  the  statute  which  the 
agreed  statement  shows  she  complied  with 
when  she  sold  it  the  first  time.  It  any  other 
theory  were  true,  the  absurd  result  would 
follow  that,  after  having  done  all  that  a 
married  woman  was  required  to  do  In  order 
to  convey  title  to  her  land,  and  received  the 
purchase  money,  she  could  thereafter  bring 
action  for  the  land  or  its  value,  not  because 
of  the  invalidity  of  her  contract,  or  her  ac- 
knowledgment thereof  before  a  proper  officer, 
but  for  the  fact  that  such  officer  had  failed 
to  affix  to  his  official  signature  to  the  record 
of  her  acts  in  conformity  with  the  law  a 
public  Instead  of  a  private  seal.  In  other 
words,  such  a  theory  would  give  the  certify- 
ing official  the  power  by  such  neglect  to  di- 
vest titie  to  property  which  had  been  validly 
conveyed  by  Its  owners  according  to  the 
terms  of  the  statutes.  That  Is  not  the  law, 
and  was  not  the  design  of  the  statute  en- 
abling married  women  to  dispose  of  their 
property  wMdi  existed  when  this  deed  was 
made. 

Nor  do  the  cases  dted  for  the  plaintiffs 
sustain  their  contention.  The  case  of  Oeary 
V.  Kansas  City,  01  Mo.  378,  Is  a  ruling  upon 
a  certificate  of  acknowledgment  made  by  the 
same  officer  as  mayor  of  Kansas  C!ity  to 
which  he  appended  his  official  name  under 
a  seal  whidi  he  states  was  his  private  seal; 
"there  being  no  official  seal  of  office  pro- 
vided." It  does  not  appear  from  the  opinion 
who  was  grantor  In  the  deed,  nor  is  there 
any  statement  in  the  opinion  which  indicates 
for  what  purpose  the  deed  was  used  on  the 
trial  below,  except  the  possible  Inference 
that  It  was  offered  in  evidence  as  proof  of  the 
execution  of  the  deed,  and  objected  to  on 
the  ground  of  the  absence  of  the  seal  to  the 
certificate  of  M.  J.  Payne,  mayor  of  Kansi^.s 
(Tity.  In  dealing  with  the  jwint  presented, 
the  court  held  that  be  (the  mayor)  was  au- 
thorized under  the  charter  to  take  the  ac- 
knowledgment of  the  deed,  but  was  required 
to  affix  to  his  certificate  the  seal  of  the  dty, 
and  not  his  own  seal.  The  deed  was  seeming- 
ly received  in  evidence  In  the  lower  court 
upon  prima  fade  proof  of  its  execution  af- 
forded by  the  certificate.  This  court  held 
that  was  error,  and  reversed  and  remanded 
the  cause  evidentiy  for  the  purpose  of  permit- 
ting the  party  relying  on  the  deed  to  make 
other  proof  of  its  execution  than  the  certlfl- 
cate  of  the  mayor.  The  point  dedded  In  that 
tms  not  the  remotest  application  to  the 
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conclusion  reached  by  us  under  tbe  express 
terms  of  the  agreed  statement  of  facts.  All 
that  Judge  Napton  held  was  that  a  defective- 
ly attegted  certificate  would  not  supply  the 
necessity  of  providing  a  due  execution  of  the 
deed. 

In  the  case  at  bar  the  due  execution  of  the 
deed,  including  its  acknowledgment,  is  ad- 
mitted In  so  many  words  in  the  agreed  state- 
ment of  facts.  Judge  Napton  did  not  hold 
that  the  deed  before  him  did  not  carry  the 
title  of  its  maker  to  the  immediate  grantee 
for  the  mere  misprision  of  the  attesting  ofll- 
cer.  On  the  contrary,  the  inference  is  clear, 
from  the  disposition  of  that  case,  that  it  was 
Bent  back  for  a  new  trial  to  supply  the  proof 
of  execution  which  the  omission  of  the  public 
seal  prevented  the  certificate  of  the  officer 
from  affording. 

Respondent  cites  Huff  v.  Price,  60  Mo.  228, 
and  Shaffer  v.  Kugler,  107  Mo.  loc.  cit  63, 
17  S.  W.  698;  neither  of  these  cases  are  the 
least  In  point  The  former  was  a  contract  for 
future  conveyance  made  by  the  wife  alone. 
The  possession  was  turned  over  to  the  gran- 
tee, who  made  some  payment,  and  put  up 
some  improvements.  The  husband  and  wife 
brought  ejectment  This  court  held  the  ex- 
ecutory agreement  of  the  wife,  she  having 
no  separate  estate,  was  unenforceable  under 
the  statutes  then  existing.  But  notwith- 
standing that  fact  it  was  held  they  could  not 
regain  jwssesslon  of  the  land,  except  by  pay- 
ment to  the  defendant  of  the  amount  which 
he  had  paid  on  the  same  and  the  value  of 
the  Improvements.  There  was  no  Joint  con- 
veyance, nor  any  question  as  to  the  effect  of 
tbe  certificate  of  acknowledgment  in  that 
case.  The  second  case  was  a  postnuptial 
agreement  of  the  wife  for  the  conveyance 
of  her  general  estate  to  her  husband.  The 
court  held  this  was  not  enforceable  against 
her  or  her  heirs;  there  being  no  statute  at 
that  time  which  permitted  such  contracts 
between  husband  and  wife.  This  ruling  is 
clearly  aside  from  the  matter  at  hand. 

In  the  case  of  Robinson  v.  Dryden,  118  Mo. 
634,  24  S.  W.  448,  the  plaintiff  brought  eject- 
ment and  claimed  title  through  a  married 
woman's  deed  which  was  offered  in  evidence, 
and  was  excluded,  because  the  certificate  did 
not  show  she  was  privily  examined  as  then 
required.  No  other  ruUng  could  have  been 
made.  The  very  purpose  of  a  certificate  is 
to  afford  prima  facie  evidence  of  its  state- 
ments. The  deed  offered  showed  that  the 
married  woman  had  not  acknowledged  the 
deed  on  an  examination  separate  and  apart 
from  her  husband.  Necessarily,  therefore, 
the  party  could  not  prove  a  statutory  deed 
by  a  certificate  showing  omission  by  one  of 
the  parties  of  a  necessary  requirement  That 
ruling  does  not  apply  to  the  case  at  bar. 
Here  the  express  agreement  is  "that  the  deed 
K<u  acknowledged  in  proper  form."  In  the 
■case  cited  the  only  evidence  (the  certificate) 
showed  the  deed  was  not  acknowledged  in 
j)roper  form.  If  the  language  of  the  certlfl- 
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cate  in  the  case  at  bar  had  disclosed  that 
Augustine  Rlvard  did  not  acknowledge  the 
deed  as  married  women  were  required  to  do, 
or  if  the  proof  had  been  to  that  ^ect  we 
should  not  hold  that  her  deed  was  valid 
when  made.  But  the  language  of  tbe  certif- 
icate in  her  deed  is  not  quoted,  and  both 
parties  have  agreed  that  she  did  acknowl- 
edge the  deed  in  proper  form.  This  conclu- 
sively settles  that  fact,  and  shows  that  the 
case  cited  has  no  conceivable  bearing  on  the 
one  under  review. 

Again,  Wannell  v.  Kem  et  al.,  57  Mo.  478, 
was  an  action  for  a  note  secured  by  a  mort- 
gage of  the  wife's  land.  The  wife  denied 
the  truth  of  the  certificate  of  her  acknowl- 
edgment It  was  held  that  this  made  an 
issuable  fact  and  that  the  finding  of  the 
Jury  of  the  falsity  of  the  certificate  under 
proper  Instructions  was  not  open  to  review. 
The  principle  of  this  decision  sustains  onr 
conclusion  that  it  is  the  fact  of  a  statutory 
acknowledgment,  and  not  the  recital  of  that 
fact  by  the  notary  or  other  officer,  which 
validates  a  Joint  conveyance  by  the  husband 
and  wife.  In  the  case  cited  the  notary  was 
permitted  to  amend  his  certificate,  which 
as  first  written  was  defective.  The  wife  de- 
nied Its  truthfulness  after  its  amendment 
and  only  after  a  finding  in  her  favor  was  the 
mortgage  avoided.  This  clearly  recognizes 
the  principle  that  it  Is  only  a  "defective  ao- 
Vmowledgment  which  will  render  their  stat- 
utory deed  invalid." 

Plaintiffs  dte  Hord  v.  Taubman,  79  Mo.  101, 
where  it  is  said  that  the  fee  estate  of  a  mar- 
ried woman  could  only  be  divested  "by  a 
deed  •  •  •  executed  oojointly  with  her 
husband,  and  acknowledged  in  the  way  point- 
ed out  by  law."  This  is  Just  what  we  have 
ruled. 

Hosklnson  v.  Atkins,  77  Mo.  loc.  dt  640, 
dted  by  plaintiffs,  is  in  perfect  accord  with 
our  ruling.  It  Is  accurately  stated  in  that 
case,  to  wit:  "A  married  woman's  title  does 
not  pass  by  the  execution  and  delivery  of  the 
deed;  but  the  acknowledgment  is  as  essen- 
tial as  her  signature  and  the  delivery  of  the 
deed  to  give  it  effect"  This  Is  the  precise 
distinction  that  sustains  our  ruling  that  it  Is 
the  execution  and  acknowledgment  of  a  mar- 
ried woman  which  carried  her  general  estate 
when  her  husband  was  a  cograntee,  add  that 
her  estate  passed  under  such  an  instrument 
when  delivered,  regardless  of  the  notation  of 
her  acts  on  the  deed  by  the  third  party  (no- 
tary or  officer)  In  the  performance  of  his 
ministerial  duty  of  providing  prima  facie 
evidence  of  the  acknowledgment  of  -the 
grantees. 

Plaintiffs  also  dte  Clay  v.  Mayer,  183 
Mo.  loc.  dt  157,  81  S.  W.  1066.  That 
case  notes  the  distinction  between  the  suabil- 
ity of  a  married  woman  on  her  contrapt  be- 
fore and  after  the  enabling  act  of  1889  (R. 
S.  1889,  S  6864).  The  decisions  prior  to  that 
act  we  have  shown  do  not  militate  against 
our  conclusions.    The   dedsions  subsequent 
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of  course,  have  no  bearing  on  the  question 
whatever. 

We  hold  that  the  deed  of  Augustine  Ri- 
▼ard  and  her  husband,  executed  and  proper- 
ly acknowledged  by  each,  was  within  her 
statutory  power  to  convey  her  Inherited  land, 
and  vested  the  grantees  with  title  good 
against  her  or  her  heirs,  although  the  cer- 
tificate of  the  officer  who  took  the  acknowl- 
edgment was  attested  only  by  his  private 
seal. 

II.  The  next  question  presented  is:  What 
was  the  eftect  of  the  decree  of  the  circuit 
court  in  reforming  the  mistake  In  the  de- 
scription of  the  land  conveyed  in  the  deed? 
This  action  was  brought  by  the  grantees  In 
the  deed  within  a  few  months  after  the  con- 
veyance to  them.  Augustine  Rivard  and  her 
husband  were  brought  in  by  publication,  and, 
having  made  default,-  the  court  beard  evi- 
dence and  rendered  a  judgment  correcting  the 
mistakes  in  the  deed,  and  vesting  the  title 
thereunder  as  fully  as  if  the  deed  had  con- 
tained a  true  description  when  it  was  made. 
The  effect  of  this  decree  (if  the  court  had  Ju- 
risdiction of  the  subject-matter  and  the 
parties)  was  to  Insert  in  the  deed  what  the 
parties  intended  to  put  In  it.  But  plalntlfFs 
contend  that  the  court  was  without  any  ju- 
risdiction in  the  matter,  and  therefore  its 
decree  was  void  and  open  to  collateral  at- 
tack in  this  case. 

We  cannot  concur  in  that  suggestion.  The 
power  to  reform  deeds  and  instruments  other- 
wise valid,  for  mutual  mistake  in  descrip- 
tions of  the  property,  is  a  subject  of  inherent 
Jurisdiction  and  peculiar  remedy  in  equity. 
It  extends  to  all  cases  where  the  parties  are 
competent  to  contract.  It  does  not  embrace 
any  case  where  the  parties  are  Incapable  of 
contracting.  2  Pomeroy's  Eq.  Rem.  i  676  et 
seq.  Nor  does  it  afford  any  remedy  for  a 
defective  exercise  of  a  statutory  power,  for 
that  would  in  effect  defeat  the  very  policy  of 
the  positlTe  Uw.  Story's  Eq.  (13th  Ed.)  § 
177. 

In  the  application  of  this  principle  to  con- 
tracts of  married  women  In  states  where 
their  deeds  must  be  executed  according  to 
statutory  requirements,  equity  will  not  de- 
cree a  reformation  on  account  of  the  failure 
of  the  married  woman  to  acknowledge  the 
deed,  or  to  do  any  other  act  prescribed  by 
the  statute,  in  order  to  qualify  her  to  make 
the  contract,  for  otherwise  it  would  practi- 
cally repeal  the  governing  statute,  and  re- 
quire her  to  make  a  contract  which  she  had 
not  made.  But  when  none  of  these  defects 
exist,  and  the  contract  has  been  executed  by 
the  married  woman  in  a  lawful  manner, 
then  the  rule  according  to  Mr.  Pomeroy  is 
thus  expressed:  "A  mere  mistaken  descrip- 
tion, in  her  executed  conveyance  may,  how- 
ever, by  the  preponderance  of  authority,  be 
corrected  against  her."  Pom.  Eq.  Jur.  No. 
6.  and  2  Eq.  Rem.  §  681,  p.  1147;  Hamar  v. 
Mcdsker  et  al.,  60  Ind.  loc.  dt  416;  Herring 
V.  Fltts  et  al.,  43  Fla.  54,  30  South.  804,  99 


Am.  St  Rep.  108;  Stevens  v.  Holman,  112 
Cal.  346,  44  Pac.  670,  63  Am.  St  Rep,  216; 
CSiristensen  v.  Hollingsworth,  6  Idaho  loc. 
dt  91,  53  Pac.  211,  96  Am.  St.  Rep.  256; 
Parish  v.  CampUn,  139  Ind.  loc.  dt  10,  37 
N.  E.  607.  TUs  is  necessarily  a  sound  prin- 
dple  of  law,  for  it  is  nothing  more  than  the 
stating  that  the  valid  contract  of  a  married 
woman  may  be  reformed  in  the  same  man- 
ner as  the  valid  contract  of  any  other  person. 

Plaintiffs  dte  Shroyer  v.  Nickell,  55  Mo. 
loc.  dt  267,  and  other  cases  following  it 
to  show  this  court  announced  a  legal  doctrine 
not  in  harmony  with  the  above  rule.  If  this 
be  conceded.  It  only  proves  that  this  court 
did  not  give  relief  In  certain  cases  in  equity 
when  it  was  granted  by  others.  It  does  not 
sustain  the  contention  that  courts  of  equity 
were  without  jurisdiction  to  hear  and  dedde 
the  matter.  This  very  divergence  of  view 
implies  that  courts  of  equity  here  and  else- 
where did  then  eweroi%e  the  power  to  pass 
upon  and  to  dedde  questions  of  correctabil- 
Ity  of  the  valid  contracts  of  married  women, 
although  In  so  doing  they  acted  according  to 
different  equitable  standards.  None  of  these 
cases  denied  the  power  of  circuit  courts 
sitting  in  chancery  to  entertain  jurisdiction 
of  the  subject-matter  of  such  causes.  AH 
that  is  said  in  any  of  the  former  decisions  of 
this  court  is  that  It  was  error  on  the  part 
of  the  trial  courts  to  construe  the  statutes 
then  existing  to  justify  the  correction  In  the 
matter  of  description  of  a  married  woman's 
deed,  although  made  and  acknowledged  In 
full  conformity  with  all  legal  requirements 
on  her  part  It  Is  wholly  unnecessary  at 
this  late  day  to  reconsider  the  rulings  In 
Shroyer  v.  Nickell,  supra,  et  al.,  because  they 
do  not  touch  the  vital  question  of  Jurisdic- 
tion of  the  subject-matter.  The  right  of  a 
married  woman  to  contract  free  from  dis- 
ability on  account  of  that  state,  has  been 
settled  so  long  by  statute  and  decisions  that 
the  view  expressed  in  Shroyer  v.  Nickell, 
relative  to  the  propriety  of  correcting  her 
valid  contract  for  mutual  mistake,  has  be- 
come the  obsolete  reflection  of  stage  of  so- 
ciety far  in  the  rear  of  that  In  which  we  now 
Uve. 

The  crucial  question  in  the  case  at  bar  is, 
not  whether  the  decree  correcting  the  mar- 
ried woman's  deed  ■followed  the  ruling  in 
Shroyer  v.  Nickell,  supra,  but  whether  the 
trial  court  in  refusing  to  apply  that  ruling, 
acted  without  any  jurisdiction  of  the  subject- 
matter  and  the  parties,  or  erroneously  ex- 
ercised a  lawful  jurisdiction?  The  failure 
to  distinguish  between  "the  erroneous  exer- 
cise of  jurisdiction"  and  "the  want  of  juris- 
diction" Is  a  fruitful  source  of  confusion  and 
errancy  of  decision.  In  the  first  case  the 
errors  of  the  trial  court  can  only  be  corrected 
by  appeal  or  writ  of  error.  In  the  last  case 
its  judgments  are  void,  and  may  be  assailed 
by  indirect  as  well  as  direct  attack.  A  court 
Is  possessed  of  jurisdiction  when  it  is  per- 
mitted by  the  policy  of  the  law  to  hear  and 
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determine  cases  of  the  same  nature  as  the 
one  with  respect  to  which  the  complaint  Is 
made,  and  where  It  has  Jurisdiction  of  the 
persons  of  the  parties  to  the  suit.  The  judg- 
ment of  the  trial  court  lacking  either  of 
those  essentials  Is  open  to  any  form  of  at- 
tack. It  follows  that  the  Judgment  of  a  court 
of  general  Jurisdiction,  with  the  parties  be- 
fore it,  and  with  power  to  grant  or  refuse 
relief  in  the  case  presented,  though  contrary 
to  law  as  expressed  In  the  decisions  of  the 
Supreme  Court  or  the  terms  of  a  statute, 
Is  at  most  only  an  erroneous  ezerdse  of 
Jurisdiction,  and  as  such  Is  impregnable  to 
an  assault  In  a  collateral  proceeding. 

In  the  matter  In  hand  the  trial  court  had 
Jurisdiction  in  the  statutory  mode  of  the 
grantees  in  the  deed,  with  full  power  to  de- 
termine the  cause  of  action  stated  In  the 
petition  filed.  That  is,  decree  correcting  the 
description  of  the  land  was  opposed  to  the 
ruling  of  this  court  in  Shroyer  v.  Nickell, 
supra,  and  the  case  following  it  did  not  oust 
it  from  its  rightful  Jurisdiction  of  the  case 
presented,  and  Its  Judgment,  however  er- 
roneous, under  the  decisions  of  this  court  at 
that  time,  not  having  been  appealed  from 
or  brought  up  for  review  by  writ  of  error, 
is  conclusive  on  the  parties  thereto  and  all 
persons  in  privity  with  them. 

Plaintiffs  in  this  case  have  no  other  or 
higher  claim  to  relief  than  was  had  by  their 
mother,  and,  as  her  nonaction  against  the 
decree  was  a  complete  bar  to  her,  It  is  equal- 
ly so  against  them.  We  hold  that  the  decree 
under  the  agreed  statement  of  facts  in  this 
case  was  not  void  nor  open  to  attack  below, 
and  that  it  shut  off  any  claim  on  the  part 
of  plaintiff  for  the  land  to  which  defendant 
acquired  title  through  deed  of  their  mother 
as  corrected  by  said  decree. 

III.  Another  ground  for  reversing  this 
judgment  Is  that  of  estoppel.  The  basis  of 
this  defense  appears  in  the  agreed  statement 
of  facts  which  plaintiffs  offered  as  the  ground 
of  their  right  to  recover.  It  is  therefore 
available  against  them  without  being  es- 
pecially pleaded,  as  would  be  the  rule  if  it 
was  not  a  part  of  plaintiffs'  case. 

The  very  decisions  relied  on  by  plaintiffs 
are  to  the  effect  that,  whether  the  married 
woman's  deed  was  void  for  noncompliance 
with  the  authorizing  statutes  then  in  vogue, 
both  she  and  her  husband  are  debarred  from 
recovering  possession  of  the  land  delivered 
under  such  deed  in  an  action  of  ejectment, 
without  accounting  to  the  grantees  for  the 
payment  of  purchase  money  and  improve- 
ments after  deducting  rents.  This  Is  dis- 
tinctly suggested  in  the  last  paragraph  of 
McReynolds  v.  Grubb,  160  Mo.  loc.  dt  365, 
61  8.  W.  822,  78  Am.  St  Rep.  448.  To  the 
same  effect  is  Bagby  v.  Emberson,  79  Mo. 
loc.  clt  140,  and  Shroyer  v.  Nickell,  55  Mo. 
loc.  clt  270. 

The  present  action  is  a  mere  substitute 
for  ejectment  because  of  the  appropriation  of 


the  land  for  railway  purposes  by  the  ac- 
quiescence of  Augustine  Rlvard  after  she 
and  her  husband  had  obtained  the  purchase 
money,  and  delivered  possession  under  their 
joint  deed.  Scarritt  v.  K.  0.  &  So.  Ry.  Co., 
127  Mo.  298,  29  S.  W.  1024 ;  Alexander  v.  K. 
C,  Ft.  S.  &  M.  Ry.  Co.,  138  Mo.  464,  40  S.  W. 
104.  If  they  could  not  retake  the  land  In 
ejectment  without  such  accounting,  clearly 
neither  they  nor  their  heirs  could  take  a  sec- 
ond payment  therefor,  by  an  alternative  suit 
for  its  value  without  making  a  similar  ac- 
counting. 

Upon  the  facts  stipulated  in  this  record 
there  is  no  theory  of  law  or  equity  which 
would  warrant  the  Judgment  recovered  by 
plaintiffs,  and  it  is  reversed. 

GRAVES  and  WALKER,  JJ.,  concur; 
GRAVES,  J.,  in  opinion  filed.  WOODSON 
and  WALKER,  JJ.,  concur.  WOODSON,  J., 
concurs  in  paragraphs  II  and  III  and  in  re^ 
suit  BROWN  and  FARIS,  JJ..  and  LAMM. 
C.  J.,  concur  in  result;  LAMM,  C.  J-.,  in 
opinion  filed,  in  which  WOODSON,  GRAVES, 
and  WALKER,  JJ.,  concur. 

GRAVES,  J.  (concurring).  In  this  case  I 
concur  fully  in  the  opinion  of  BOND,  J., 
upon  aU  questions  discussed  by  him  there- 
in. I  also  concur  In  the  views  of  LAMM, 
C.  J.,  wherein  he  holds  that  neither  the  par- 
ties plaintiff  nor  their  ancestor  ever  had  any 
possessory  action,  but  only  had  an  action 
for  the  reasonable  value  of  the  land  appro- 
priated for  a  public  use.  which  action  is  long 
since  barred  by  the  statute  of  limitation. 
In  addition  I  have  a  view  of  my  own,  not 
suggested  In  either  opinion.  The  agreed 
statement  of  facts  shows  that  Mr.  and  Mrs. 
Rlvard  were  sued  in  equity  in  the  circuit 
court  of  Jackson  county.  The  petition  in 
that  case,  as  outlined  in  the  agreed,  state- 
ment of  facts,  not  only  asked  for  a  correc- 
tion of  the  deed,  but  likewise  asked  that  the 
title  be  divested  out  of  defendants  and  vest- 
ed in  plaintiffs. 

Going  further  to  the  agreed  statement  of 
facts,  the  Judgment  in  that  case,  not  only 
decreed  a  correction  of  the  deed,  but  went 
further  and  decreed  title  in  the  plaintiffs. 
Cutting  out  the  part  relating  to  the  correc- 
tion of  the  deed,  such  Judgment  reads:  "It 
is  therefore  ordered,  adjudged,  and  decreed 
by  them  here  that  •  *  *  the  title  to  said 
real  estate,  to  wit  (here  follows  description), 
pass  to  and  vest  in  plaintiffs  as  against  de- 
fendants, as  well  as  against  all  others  claim- 
ing under  them  as  fully,"  etc.  I  have  no 
doubt  that  the  decree  undertakes  to  and 
does  go  further  than  the  mere  correction  of 
the  deed.  It  undertakes  to  and  does  vest 
title  to  the  land  in  dispute  in  the  plaintiffs 
in  that  action.  To  my  mind  this  Judgment 
is  not  void  upon  its  face,  and  so  long  as  It 
stands  It  is  an  Insuperable  barrier  to  recov- 
ery by  the  plaintiffs  in  this  case,  and  this. 


Digitized  by 


Google 


772 


166  SOUTHWESTERN  REPORTER 


(Mo. 


too,  wltboat  reference  to  any  dlscnsalon 
about  this  deed  and  its  acknowledgment 
Our  Brother  BOND  limits  hU  discussion  to 
the  Judgment  as  one  correcting  the  deed 
solely.  I  think  the  Judgment  goes  further, 
and  not  only  corrects  the  deed,  but  divests 
title.  The  (drcuit  court  as  a  court  of  equity 
may  have  erred  In  Judgment;  but  with  that 
we  have  nothing  to  do.  Married  women,  In- 
fants, and  lunatics  have  always  been  the 
special  wards  of  equity,  and.  If  a  court  of 
equity  can  decree  title  from  an  Infant  or  a 
lunatic,  there  is  no  good  sense  in  snylng  that 
it  cannot  decree  title  out  of  its  other  ward, 
L  e.,  a  married  woman.  Upon  any  of  the 
several  theories,  this  case  should  be  reversed. 

WOODSON  and  WALKER,  JJ.,  concur  in 
these  views. 

LAMM,  0.  J.  (concurring).  I  agree  to  the 
result  reached  by  my  Brother  BOND.  This 
is  one  of  those  cases  where  the  court  is  put 
in  a  strait  betwixt  two  because  the  broad 
Justice  of  the  matter  runs  in  a  strong  cur- 
rent with  defendant,  but  where  (on  some 
phases)  there  is  Judicially  made  technical 
law  in  favor  of  plaintiffs  in  this  Jurisdiction  as 
is  abundantly  shown  by  the  strong  brief  of 
respondents'  counsel.  It  is  true  that  under 
our  married  women's  enabling  acts,  passed 
in  the  70's  and  80's  of  the  last  century,  their 
status  with  respect  to  their  property  and 
property  rights  has  been  so  readjusted  and 
altered  that  they  are  now  sui  Juris,  may  con- 
tract and  be  contracted  with,  sue  and  be 
sued;  but  that  readjustment  is  too  new  to 
permit  us  to  lightly  or  Irreverently  break  the 
tender  vessels  in  the  workshop  of  the  old 
learning  on  married  women's  law.  That 
learning  may  still  be  of  useful  application 
to  interests  vested  prior  to  those  late  ena- 
bling acts  and  to  transactions  arising  under 
the  old  dispensation.  Those  vested  interests 
are  yet  live  interests  to  be  reckoned  with, 
and  those  acts  are  yet  to  be  drawn  within 
the  possible  lines  of  live  litigation  to  come 
here  to  be  ruled.  Hence  the  need  of  abun- 
dant caution  in  unsettling  the  law.  I  do  not 
dissent  from  my  Brother's  learned  views  on 
the  vaUdity  of  Mrs.  Rlvard's  1857  deed,  or 
on  the  validity  of  the  unnppealed  from 
Judgment  correcting  that  deed  In  December, 
1857.  I  mark  myself  as  saying  nothing  there- 
on at  this  time,  because  I  deem  it  unneces- 
sary to  do  so,  since  this  case  breaks  at  anoth- 
er point 

[3]  My  reasons  for  concurring  in  the  re- 
sult reached  by  my  Brother  are  these:  It  is 
the  settled  doctrine  of  this  court  that  a 
party  whose  land  has  t>een  appropriated  by 
a  railway  company  for  quasi  public  purposes, 
as  was  this  land,  is  not  entitled  to  recover 
the  possession  of  the  land  by  ejectment  or  by 
any  possessory  action.  His  remedy  is  for 
the  value  of  the  land  wrongfully  appropriat- 
ed. The  solidest  grounds  exist  for  that  prop- 
ositioa  which  those  curious  in  that  behalf 


may  verify  by  consulting  the  cases  (Second 
St  Imp.  Co.  T.  Railroad,  164  S.  W.  515, 
Just  handed  down,  and  not  yet  ofBdally 
reported,  and  cases  dted),  and  which  grounds 
these  plaintiffs  recognized  In  bringing  their 
suit  in  its  present  form  for  value,  and  not 
for  possession;  and  the  fact  that  courts 
were  able  to  work  out  that  sensible  and  use- 
ful theory  but  demonstrates  that  the  ad- 
ministration of  Justice  is  a  practical  affair, 
an  invention  for  the  adjustment  of  the  rights 
of  individuals,  and  is  not  a  technical  and 
accurate  science,  but  is  an  applied  science, 
adjusting  itself  to  work  out  Justice  in  all 
the  protean  shapes  the  dealings  of  mankind 
assume. 

With  that  proposition  established,  to  wit, 
that  there  never  could  be  a  iwsseesory  action 
accrue  to  any  one  for  the  recovery  of  this 
particular  land,  this  by  reason  of  the  fact 
that  the  railway  company  appropriated  it 
openly,  entirely,  physically,  and  obviously  to 
the  whole  world  more  than  a  generation  and 
a  half  ago,  I  think  the  life  estate  outstand- 
ing in  the  husband  of  Mrs.  Rivard,  and 
which  did  not  fall  in  until  1809,  has  nothing 
to  do  with  the  case.  If  the  heirs  of  Mrs. 
Rivard,  the  plaintiffs  here,  could  sue  for  pos- 
session, then  the  outstanding  life  estate 
would  have  been  an  insurmountable  barrier 
in  the  road  at  all  times  before  that  life  es- 
tate feU  in.  Their  cause  of  action  for  pos- 
session in  such  event  would  not  accrue  to 
them  until  their  father  died,  for  he,  as  ten- 
ant by  the  curtesy,  being  sui  Juris,  had  dis- 
posed of  the  life  estate,  and  that  conveyance 
of  his  entitled  his  grantees  to  possession  and 
the  subvendees  of  his  grantees  likewise  dur- 
ing the  existence  of  the  life  estate.  But, 
as  there  could  be  no  recovery  of  possession 
in  any  event,  it  is  illogical  and  idle  to  bother 
with  that  phase  of  the  statute  of  limitations 
relating  to  the  mere  right  to  possession,  or 
to  consider  when  such  possessory  right  ac- 
crued. The  right  to  possession  is  out  of  the 
case,  and,  when  out  (even  as  the  fall  of  the 
apple  tree  brings  down  the  apple  itself),  took 
with  it  out  of  the  case  all  the  incidents  of 
that  right  and  all  those  questions  regarding 
the  statute  of  limitations  in  possessory  ac- 
tions. The  maxims  are:  Where  the  cause 
ceases,  the  effect  also  ceases;  the  primitive 
ceasing,  the  derivative  also  ceases.  The  rea- 
son of  the  law  ceasing,  the  law  itself  ceases. 

[4]  Qoing  one  step  further:  If  we  have 
nothing  to  do  with  the  right  to  possession, 
and  have  no  interest  in  when  a  cause  of  ac- 
tion for  possession  accrued,  which  never 
could  accrue,  then  we  must  look  alone  to  the 
real  cause  of  action,  which  is,  I  think,  one 
arising  because  of  (and  on)  the  unlawful  and 
absolute  appropriation  of  the  land.  That 
cause  of  action  accrued,  if  at  all,  at  the  time 
the  land  was  subjected  to  said  permanent 
and  wrongful  appropriation.  It  accrued,  if 
at  all,  to  the  mother  of  plaintiffs.  The  most 
favorable  view  to  plaintiffs  Is  that,  as  she 
died  during  disability,  and  as  the  right  in 
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8ult  pei-tatns  to  (or  Is  in  the  nature  of)  land, 
tben  it  passed  and  accrued  to  her  children 
on  ber  deatli  in  1877;  and  hence,  by  tbe  flux 
of  time,  it  bas  long  since  been  lost  to  them 
by  delay  In  sning.  We  say  "most  favorable 
view"  because,  if  the  thing  be  considered  a 
mere  right  of  damages,  a  chose  in  action, 
tben  tbe  right  of  recovery  was  lost  sooner 
and  on  obvious  grounds. 

[6]  It  might  be  argued  that,  untU  the  life 
estate  fell  in,  it  would  be  impossible  to  esti- 
mate tbeir  damages,  or,  more  strictly,  that 
part  of  tbe  value  of  the  land  belonging  to 
them  as  heirs.  But  this  is  not  so.  Tbe  fa- 
ther's share  in  this  value,  represented  by  his 
life  estate,  had  passed  to  defendants.  It  was 
susceptible  of  definite  ascertainment  at  any 
time  by  tbe  use  of  life  tables.  When  so  as- 
certained, it  could  be  deducted  from  the 
total  land  value  in  any  proceeding  before 
Us  death,  and  I  am  unable  to  see  (1)  why 
these  children  bad  to  wait  until  their  father 
died  before  suing  in  this  particular  kind  of  a 
case,  where  possession  is  not  and  never  could 
be  involved,  or  (2)  what  bis  death  has  to  do 
with  tbe  case.  Observe  It  is  only  by  virtue 
of  tbe  fact  that  tbe  life  tenant  died  in  ISOO 
that  plaintiffs  contend  tbe  statute  of  limita- 
tions was  tolled,  and  that  they  have  here  any 
standing  in  court.  If  the  question  was  pog- 
sess'lon,  they  might  be  right  in  their  views, 
or  might  not;  but,  as  it  Is  not  possession,  the 
case  cannot  ride  off  on  rules  of  law  applica- 
ble to  possessory  actions. 

[•]  There  being  no  fraud,  no  concealment, 
no  covin,  no  fiduciary  relation,  and  plain- 
tiffs' ancestors  having  received,  kept,  and  us- 
ed the  purchase  price  of  this  land  a  half 
century  ago,  and  they  having  stood  by  with 
folded  arms  until  a  great  city  was  built  on 
it,  tbe  healing  infiuence  of  time  must  be 
allowed  full  play,  and  the  result  reached 
does  exceedingly  excellent  Justice.  Hubbard 
T.  Slavena,  218  Mo,  loc.  dt.  615,  117  S.  W. 
1104  et  seq.  Wherefore,  for  reasons  stated, 
I  concur  In  the  result 

WOODSON,  GRAVES,  and  WALKER,  JJ., 
join  me  in  this  opinion. 


STATE  ex  reL  KEMPER  v.  CARTER  et  al. 
(Supreme  Court  of  Missouri.     April  2,  1914.) 

1.  Statutes  (j  226*)— Construction  of  Stat- 
utes Adopted  from  Other  States. 

In  the  construction  of  statutes,  as  well  as 
constitutional  provisions  adopted  from  another 
state,  the  construction  ^ven  to  such  provision 
by  the  state  of  its  origin  is  very  persuasive. 

[Ed.   Note. — For   other   cases,    see   Statutes, 
Cent  Dig.  {  307;    Deo.  Dig.  §  226.*] 

2.  Statutes  (S  35%*)— Initiative  and  Ref- 

BBENDUM — BTLINQ    OF    PETITION — ESTEOT. 

Under  Const  art  4,  j  57,  commonly  call- 
ed the  "Initiative  and  Reterendum,"  providing 
that  tbe  legislative  authority  shall  be  vested  in 
a  legislative  assembly,  but  the  people  reserve 
to  themselves  the  power  to  enact  or  reject  the 


same  at  the  polls,  independent  of  the  legisla- 
tive assembly,  and  also  reserve  the  power  at 
their  own  option  to  approve  or  reject  at  the 
polls  any  act  of  the  legislative  assembly,  that 
referendum  petitions  shall  be  filed  witli  the 
Seoretarj-  of  State  not  more  than  90  days  aft- 
er the  final  adjournment  of  the  session,  etc., 
and  that  "any  measure  referred  to  the  people 
shall  take  effect  and  become  the  law  when  it  is 
approved  by  a  majority  of  the  votes  cast  there- 
on, and  not  otherwise,"  all  acts  subject  to  the 
referendum  are  suspended  by  the  filing  of  a 
timely  and  sufficient  petition,  and  take  effect 
only  after  an  election  in  which  a  majority  of 
the  votes  are  cast  in  favor  of  the  act 

[Ed.   Note. — For  other  cases,   see   Statutes, 
Dec  Dig.  t  35:^.*] 

3.  Statutes  (8  35%*)— Referendum— Statu- 
tory Provisions. 

The  fact  that  the  Secretary  of  State  did  not 
forthwith  and  immediately,  upon  the  filing  of 
a  referendum  petition,  actually  count  the  names 
to  ascertain  whether  there  was  a  sufficient  num- 
ber, as  required  by  Rev.  St.  1909,  {  6748,  but 
at  that  time  merely  examined  it  in  a  general 
and  supervisory  way,  and  delayed  the  actual 
counting  until  a  later  date,  and  the  fact  that 
the  Attorney  General  did  not,  within  10  days, 
submit  a  title  for  tbe  measure,  as  required  by 
Rev.  St  1909,  |  6751,  did  not  defeat  the  refer- 
endum 80  as  to  prevent  the  suspension  of  the 
act,  since  the  constitutional  provision  for  the 
referendum  is  self-executing,  and  the  statutes 
passed  iu  aid  thereof,  though  mandatory  as  to 
the  officials  upon  whom  duties  are  enjoined,  in 
that  compliance  therewith  may  be  compelled  by 
the  court  yet,  as  to  the  rights  of  the  people, 
they   are   directory. 

[Ed.  Note.— For   other   cases,   see   Statutes, 
Dec.  Dig.  {  35%.*] 

4.  Statutes  (J  35%*)— Initiativb  and  Ref- 
erendum—Petition. 

When  a  referendum  petition,  verified  as 
required  by  Rev,  St  1909,  i  6749,  purporting 
to  contain  the  requisite  number  of  names,  is 
presented  to  the  Secretary  of  State,  he  must 
file  the  same,  and  leave  to  the  courts  to  deter- 
mine, in  mandamus  proceedings,  tbe  determina- 
tion of  questions  of  latent  fraud,  forgery,  and 
hermetic  illegality. 

[Ed.   Note. — For  other  cases,   see   Statutes, 
Dec.  Dig.  i  35%.*] 

5.  Mandamus  (S  176*)— Rbuep— Local  Op- 
tion EJECTION— Contest. 

Though  the  Supreme  Court  will  not  enter- 
tain jurisdiction  of  an  original  mandamus  pro- 
ceeding whose  sole  object,  in  the  last  analysis, 
is  tiie  contest  of  a  local  option  election,  or  to 
order  vel  non  the  issuance  of  a  dramshop  li- 
cense, yet  where  such  point  was  interwoven 
with  other  points  presented,  of  which  the  courts 
had  jurisdiction,  it  will  proceed  to  determine 
it  so  that  there  may  be  a  complete  disposition 
of  the  case. 

[Ed,  Note,— For  other  cases,  see  Mandamus, 
Cent  Dig,  §{  392-394;   Dec.  Dig.  {  176.*] 

6.  Intoxicating  Liquors  (S  32*)— Local  Op- 
tion Election  —  Application  and  Pbo- 
ceedinqs  Thereon. 

Since  Rev.  St.  1909,  {  7239,  providing  for 
local  option  elections  in  cities,  does  not  pre- 
scribe from  what  source  tbe  city  council  shall 
obtain  official  information  as  to  the  renuisite 
number  of  petitioners  required  to  sign  a  peti- 
tion for  an  election,  they  must  use  the  latest 
official  sources  of  information,  being  responsi- 
ble only  to  the  courts  for  a  mistake  of  acting 
upon  a  petition  containing  an  insufficient  num- 
ber of  names. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |S  38,  38;  Dec.  Dig.  §  32.*J 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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In  Banc.  Mandamus  bj  State  of  Missouri, 
on  relation  of  William  Kemper,  to  compel 
Alex  Carter  and  others.  Judges  of  the  Coun- 
ty Court  of  Andrlan  County,  and  John  B.  Gra- 
ham, Clerk,  to  renew  his  dramshop  license. 
AltematiTe  writ  quashed,  and  peremptory 
writ  denied. 

Relator,  a  citizen  of  the  city  of  Mexico, 
In  Audrain  county.  Mo.,  brings  this  original 
proceeding  by  mandamus  against  respond- 
ents, who  are,  respectively,  the  three  Judges 
and  the  derk  of  the  county  court  of  said 
county,  to  compel  the  renewal  of  bis  dram- 
shop license,  as  such  renewal  is  provided  for 
by  section  7206,  R.  S.  1909. 

After  the  filing  herein  of  relator's  petition 
and  of  the  return  of  the  respondents  to  our 
preliminary  rule,  W.  C.  Hughes,  Esq.,  of  the 
Montgomery  county  bar,  was  appointed  com- 
missioner to  take  testimony  and  make  up 
for  us  findings  of  facts.  All  of  this  has  been 
done,  and  the  case  Is  before  us  upon  the  pe- 
tition, the  return,  relator's  reply  thereto,  the 
evidence  taken,  and  the  findings  of  fact 
made  by  the  commissioner.  All  of  this  pre- 
sents In  a  very  clear  way  the  facts  which  are 
plain,  easily  found,  and  not  controverted  in 
any  material  aspect  These  facts,  so  far  as 
they  are  pertinent  to  the  points  mooted  upon 
this  record,  are  about  as  follows : 

The  city  of  Mexico,  of  which  relator  is  a 
resident  and  a  citizen,  has  a  population,  bas- 
ed upon  the  last  census,  of  5,^.  It  is  or- 
ganized as  a  city  of  the  third  class,  and  geo- 
graphically is  situated  in  Salt  River  town- 
ship in  Audrain  county,  Mo.  There  were 
cast  at  the  last  general  election  for  members 
of  the  Legislature  and  other  officers,  held 
in  1912  In  the  city  of  Mexico,  308  votes,  and 
at  the  city  election  In  1911  there  were  cast 
therein  342  votes.  There  were  cast  in  the 
said  November  election  of  1912  in  Salt  Riv- 
er  township,  which  township  not  only  in- 
cludes the  city  of  Mexico,  but  a  large  por- 
tion of  the  surrounding  country,  1,988  votes. 
No  subsequent  vote  of  the  whole  city  of  Mex- 
ico of  a  date  later  than  November,  1912,  is 
shown  by  the  record. 

At  the  regular  monthly  meeting  of  the 
city  coxmcU  of  Mexico  held  on  September  22, 
1913,  a  petition  was  presented,  signed  by  C. 
A.  Witherspoon  and  369  others,  aU  purport- 
ing to  be  qualified  voters  of  said  city,  praying 
that  a  special  election  be  held  therein  under 
the  provisions  of  our  statute  commonly  call- 
ed the  "Local  Option  Law,"  to  determine 
whether  or  not  intoxicating  liquor  should  be 
sold  within  the  corporate  limits  of  said  dty. 
Of  these  370  petitioners,  at  least  264  are 
diown  by  the  record  before  us  to  have  been 
legal  signers.  Upon  the  coming  in  of  this 
petition,  the  city  council  made  an  order  pro- 
viding for  a  holding  of  the  election  prayed 
for,  which  order,  since  it  may  become  perti- 
nent herein,  we  set  out  in  full: 


"Local  Option  Petition— C.  A.  Witherspoon 
et  al. 

"Be  it  remembered  that  on  the  22d  day  of 
September,  1913,  the  same  bdng  the  regular 
meeting  of  the  dty  council  of  the  city  of 
Mexico,  Missouri,  among  other  proceedings, 
a  petition  was  filed  and  received  by  the  dty 
council  of  the  dty  of  Mexico,  Missouri,  sign- 
ed by  C.  A.  Witherspoon  et  al.,  praying  for 
a  spedal  election  to  be  held  in  said  dty  of 
Mexico,  a  dty  containing  twenty-Qve  hun- 
dred inhabitants  or  more^  to  determine 
whether  or  not  spirituous  and  intoxicating 
liquors,  induding  wine  and  beer,  should  be 
sold  within  the  corporate  limits  of  said  dty 
of  Mexico,  and  on  the  22d  day  of  September, 
1913,  the  same  being  a  regular  meeting  of  the 
dty  council  of  Mexico,  Missouri,  the  follow- 
ing, among  other  proceedings,  were  had  and 
entered  of  record,  to  wit: 

"Now  comes  C.  A.  Witherspoon  et  al.  and 
present  their  petition  to  the  dty  council  of 
the  dty  of  Mexico,  Missouri,  praying  for  a 
spedal  election  to  be  held  in  the  city  of  Mex- 
ico, Missouri,  as  provided  by  article  3  of 
chapter  63  of  the  Revised  Statutes  of  Mis- 
souri 1909,  commonly  known  as  the  'Local 
Option  Law,'  to  determine  whether  or  not 
spirituous  and  intoxicating  liquors,  includ- 
ing wine  and  beer,  shall  be  sold  within  the 
corporate  limits  of  said  dty  of  Mexico,  Mis- 
souri, and  the  dty  council  of  the  city  of 
Mexico,  Missouri,  having  seen  and  heard 
said  petition  and  having  examined  the  names 
of  persons  signed  to  said  petition,  doth  find 
that  said  petition  is  signed  by  one-tenth  of 
the  qualified  voters  of  said  dty  of  Mexico, 
Missouri,  who  were  qualified  to  vote  for  mem- 
bers of  the  Legislature  in  said  dty  and  coun- 
ty of  Audrain  at  the  last  previous  general 
election  held  therein,  and  that  said  dty  of 
Mexico,  Missouri,  now  has  a  iwpulation  of 
twenty-five  hundred  or  more. 

"Thereupon  Councilman  Sanford  moved 
that  the  petition  of  C.  A.  Witherspoon  et  aL 
for  said  special  election  be  granted  and  that 
said  special  election  be  ordered  held  within 
the  corporate  limits  of  said  dty  of  Mexico 
on  Monday,  the  twenty-seventh  day  of  Octo- 
ber, 1913;  said  motion  was  seconded  by  Coun- 
dlman  Wood,  and  said  motion  was  placed 
before  the  council  of  the  dty  of  Mexico  by 
Mayor  Potts,  and  on  a  call  for  a  vote  on 
said  motion  from  the  members  'Of  said  city 
coundl  present,  the  following  voted  in  favor 
of  said  motion :  J.  A.  Lewis,  S.  J.  Sanford, 
Leo  Hanley,  J.  J.  Wood,  C.  A.  Rothwell,  J.  H. 
Ballew,  Ernest  Johnson.  Councilman  Atkin- 
son was  absent.  It  was  therefore  announc- 
ed by  Mayor  Potts  that  said  motion  had  car- 
ried. 

"It  is  therefore  ordered  by  the  dty  coundl 
of  the  city  of  Mexico,  Missouri,  that  a  special 
election  be  held  in  said  city  of  Mexico,  Mis- 
souri, at  the  usual  voting  predncts  therdn, 
to  wit,  first  ward,  drcoit  derk's  office  in  the 
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courthonse;  second  ward,  at  James  Wigging- 
ton's  blacksmith  shop  at  309  West  Love 
street ;  third  ward,  coandl  rooms  In  the  dty 
hall;  fourth  ward,  G.  W.  Peterson's  coal  of- 
fice, Bast  Liberty  street,  on  the  27th  day  of 
October,  1913,  to  determine  whether  or  not 
spirituous  and  Intoxicating  liquors,  includ- 
ing wine  and  beer,  shall  be  sold  within  the 
corporate  limits  of  said  city  of  Mexico,  Mis- 
Bonri,  and  the  tickets  to  be  voted  In  said 
election  shall  have  written  or  printed  on 
than  the  words : 

"  'Against  the  sale  of  intoxicating  Uquors. 

"  'For  the  sale  of  intoxicating  liquors. 

"  '(Erase  the  clause  you  do  not  want)' 

"It  is  further  ordered  that  said  election 
«hall  be  conducted,  the  returns  thereof  made, 
and  the  result  thereof  ascertained  and  de- 
termined in  accordance,  In  all  respects,  with 
the  laws  and  ordinances  governing  municipal 
elections  In  said  d^  of  Mexico,  and  the  re- 
sults thereof  shall  be  entered  upon  the  Jour- 
nals or  records  of  the  dty  coundl  of  the  city 
of  Mexico,  Missouri,  and  the  expenses  of 
said  election  shall  be  paid  out  of  the  treas- 
ury of  said  dty  of  Mexico,  Missouri,  in  the 
same  manner  as  the  expenses  of  other  mu- 
nicipal elections. 

"It  is  further  ordered  that  a  notice  of  said 
election  shall  be  published  in  the  Mexico 
Weekly  Ledger,  a  newspaper  published  In  the 
dty  of  Mexico,  county  of  Audrain,  and  state 
of  Missouri,  and  that  said  notice  shall  be 
published  in  said  paper  for  four  consecutive 
weeks  and  the  last  insertion  in  said  news- 
paper shall  be  within  ten  days  before  the 
day  of  said  election." 

Thereafter,  pursuant  to  the  above  proceed- 
ings by  the  dty  council,  an  election  was  held 
in  said  dty  on  the  27th  day  of  October,  1913, 
the  result  of  which,  as  well  as  the  orders 
made  by  the  dty  council  in  casting  up  and 
in  determining  such  result  and  in  ordering 
the  same  to  be  published  and  promulgated, 
are  more  at  length  and  fully  shown  in  the 
below  excerpt  from  the  record  of  the  dty 
council,  which  is  as  follows: 

"Council  proceeded- to  ascertain  and  deter- 
mine the  votes  given  for  and  against  the  sale 
of  Intoxicating  liquors  at  the  election  held 
in  Mexico,  in  the  state  of  Missouri,  on  the 
27th  day  of  October,  1913. 

"Therefore,  be  it  remembered  that  on  the 
27th  day  of  Odober,  1913,  the  undersigned 
members  of  the  dty  coundl  of  the  city  of 
Mexico,  Missouri,  under  and  by  virtue  of  the 
provisions  of  section  7239  of  the  Revised 
Statutes  of  Missouri  1909,  and  the  provisions 
of  the  ordinances  of  the  dty  of  Mexico,  in 
the  state  of  Missouri,  ascertained  and  deter- 
mined the  votes  cast  in  the  special  election 
held  in  said  city  on  the  27th  day  of  Odober, 
1913,  to  determine  whether  spirituous  and 
intoxicating  liquors,  including  wine  and  beer, 
should  be  sold  within  the  corporate  limits 
of  the  dty  of  Mexico  in  the  state  of  Missouri, 
and  found  that  there  were  fifteen  hundred 


and  thirty-three  (1533)  votes  cast  in  said 
election;  that  seven  hundred  and  ninety-nine 
(799)  votes  were  cast  In  said  election  against 
the  sale  of  intoxicating  liquors  and  seven 
hundred  and  thirty-four  (734)  were  cast  in 
said  election  for  the  sale  of  intoxicating  liq- 
uors, and  that  the  majority  of  votes  cast  in 
said  election  against  the  sale  of  intoxicating 
liquors  was  sixty-five  (66). 

"J.  A.  Lewis, 
"E.  L,  Johnson, 
"S.  J.  Sanford, 
"P.  L.  Hanley, 
"O.  A.  RothweU, 
"J.  J.  Wood, 
"Members  of  the  City  Coundl  of  Mexico, 
Missouri. 
"It  is  therefore  ordered  by  the  council  that 
the  result  of  the  local  option  election  held 
in  the  dty  of  Mexico,  Missouri,  on  the  27th 
day  of  October,  1913,  as  ascertained  and  de- 
termined by  the  dty  council  of  the  dty  of 
Mexico,  Missouri,  be  entered  upon  the  record 
of  the  dty  coundl  of  the  dty  of  Mexico,  Mis- 
souri, which  said  record  Is  in  words  and  fig- 
ures as  follows,  to  wit: 

"In  the  matter  of  the  special  election  held 
in  the'  dty  of  Mexico,  in  the  state  of  Mis- 
souri, on  the  27th  day  of  Odober,  1913,  to 
determine  whether  or  not  spirituous  and  in- 
toxicating liquors,  Including  wine  and  beer, 
should  be  sold  within  the  corporate  limits 
of  said  dty  of  Mexico,  it  appearing  to  the 
dty  coandl  of  the  dty  of  Mexico,  Missouri, 
from  the  returns  of  said  election,  as  furnished 
by  the  Judges  of  said  election  and  as  furnish- 
ed by  members  of  the  city  coundl  of  the 
dty  of  Mexico,  Missouri,  to  the  dty  coundl 
of  the  city  of  Mexico,  Missouri,  that  the 
whole  number  of  votes  cast  In  said  eledlon 
was  fifteen  hundred  and  thirty-three  (1533) ; 
that  the  whole  number  of  votes  cast  In  said 
election  for  the  sale  of  intoxicating  liquors 
was  seven  hundred  and  thirty -four  (734); 
and  that  the  whole  number  of  votes  cast  in 
said  election  against  the  sale  of  Intoxicating 
liquors  was  seven  hundred  and  ninety-nine 
(799);  and  that  the  majority  of  the  votes 
cast  in  said  eledion  against  the  sale  of  in- 
toxicating liquors  was  sixty-five  (65). 

"It  is  therefore  ordered  by  the  mayor  and 
dty  coundl  of  the  dty  of  Mexico,  Missouri, 
that  the  city  clerk  of  the  dty  of  Mexico, 
Missouri,  shall  cause  the  result  of  said  elec- 
tion ascertained  and  determined,  as  afore- 
said, to  be  published  once  a  week  for  four 
consecutive  weeks  in  the  Mexico  Ledger, 
which  is  the  same  newspaper  in  which  the 
notice  of  said  election  was  published." 

There  had  been  issued  to  relator  by  the 
proper  authorities,  both  of  Audrain  county 
and  of  the  dty  of  Mexico,  on  the  9th  of  May, 
1913,  a  dramshop  license  for  the  period  of  six 
months,  which  license,  it  is  averred  and  ad- 
mitted in  the  petition  herein,  expired  on  the 
8th  day  of  November,  1913.  On  said  last- 
mentioned  date  the  county  court  of  Audrain 
county  was  not  in  session,  and  relator,  pur- 
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snant  to  section  7206,  snpra,  demanded  of 
the  respondent  John  B.  Graham,  as  clerk 
of  the  connty  court  of  said  county,  a  renew- 
al of  his  dramshop  license  for  the  further 
period  of  six  months.  This  demand  being 
denied,  this  original  proceeding  tn  manda- 
mus was  Instituted  here.  It  Is  conceded  that 
relator  had  on  his  part  compiled  with  all 
conditions  precedent,  and  that  but  for  the 
election  aforesaid  was  entitled  to  this  re- 
newal. 

The  several  contentions  made  by  relator 
may,  In  our  view,  be  fairly  reduced  to  three, 
and  for  two  of  three  reasons  relator  con- 
tends that  the  local  option  election  was  or- 
dered and  held  by  the  city  council  of  Mexico 
without  authority  of  law,  and  therefore  that 
the  result  thereof  is  void  and  of  no  effect: 
First,  because  section  7239,  R.  S.  1909,  under 
which  elections  separate  from  the  county  are 
authorized  to  be  held  by  cities  having  2,500 
population  or  more,  was  repealed  by  the 
Forty-Seventh  General  Assembly  by  the  pro- 
visions of  an  act  passed  thereby,  which  is 
generally  known  as  the  "Ctounty  Unit  Bill" 
(Laws  of  Mo.  1913,  p.  388  et  seq.) ;  that  the 
provisions  of  the  County  Unit  Bill  are  not 
suspended  by  the  filing  of  referendum  peti- 
tions; and  that,  If  ordinarily  the  filing  of 
such  petitions  would  have  the  effect  of 
suspending  the  operation  of  an  act  of  the 
Legislature,  such  suspension  did  not  occur 
as  to  the  County  Unit  Law:  (a)  Because  of 
the  alleged  failure  of  the  Secretary  of  State 
to  forthwith  ascertain  and  determine  the  suf- 
ficiency of  the  referendum  petitions  filed  with 
him;  and  (b)  because  of  the  failure  of  the 
Attorney  General  to  provide  and  return  to 
the  Secretary  of  State,  within  ten  days,  a 
ballot  title  for  the  referendum  vote  upon  the 
measure^  all  prior  to  the  alleged  local  option 
election  so  held  on  October  27,  1913,  In  the 
city  of  Mexico.  Second,  because  said  al- 
leged local  option  election  was  neither  legal- 
ly ordered  nor  held,  nor  the  result  thereof 
legally  declared:  (a)  Because  the  petition 
therefor  was  not  signed  by  one-tenth  of  the 
qualified  voters  of  the  city  of  Mexico;  (b) 
l)ecause  the  record  of  the  city  council  does 
not  so  find  and  show  that  such  proper  and 
legal  signatures  of  one-tenth  of  the  qualified 
voters  of  said  city  were  attached  to  said  pe- 
tition; (c)  that  the  alleged  local  option  elec- 
tion was  not  ordered  by  the  city  council  by 
resolution  or  ordinance,  and  that  the  result 
thereof  was  not  declared  by  said  dty  council 
by  either  ordinance  or  resolution.  Third. 
that,  even  if  such  election  was  ordered 
and  held  in  compliance  in  all  respects  with 
the  law,  relator  was  entitled,  upon  his  ap- 
plication filed  with  the  county  court  on  No- 
vember 4,  1913,  to  a  renewal  of  his  license 
for  the  reasons  that  there  had  not  then  been 
published,  or  began  to  be  published,  the  re- 
sult of  such  alleged  election  in  any  news- 
paper. 

It  may  contribute  somewhat  to  the  clarity 
of  the  views  hereinafter  expressed  if  certain 


facts  bearing  upon  the  al>ove  contentions  of 
relator  should  be  more  at  length  referred  to. 

Though  the  license  of  relator  did'  not  ex- 
pire until  November  8,  1913,  he  filed  on  Octo- 
ber 21,  1913,  his  application  for  renewal  of 
his  license  with  the  county  clerk.  This  ap- 
plication, together  with  all  necessary  bonds 
and  affidavits,  was  laid  before  the  county 
court  on  November  4, 1913,  and  indorsed  by  the 
court  "refused."  Later,  and  on  the  9th  of 
November,  and  on  the  day  following  the  ex- 
piration of  the  first  six  months'  period  of  the 
license,  application  was  again  made  to  the 
clerk  for  renewal,  in  vacation  of  the  county 
court,  and  renewal  thereof  was  refused.  On 
the  6th  day  of  November,  1913,  and  two 
days  prior  to  the  expiration  of  relator's  11- 
ceoae,  publication  of  notice  of  the  result  of 
the  election  was  commenced  in  the  Mexico 
Ledger,  a  weekly  newspaper  printed  and  pub- 
lished in  said  city,  county,  and  state,  and 
which  publication  was  had  weekly  till  and 
Including  the  issue  of  December  4,  1913,  and 
in  all  a  total  of  five  Insertions  in  said  pa- 
per. This  publication  seems  to  be,  as  to  the 
contents  thereof,  in  proper  form,  and,  since 
no  set  attack  is  made  upon  it,  it  is  not  nec- 
essary to  cumber  this  opinion  with  it 

The  testimony  of  the  Secretary  of  State 
was  taken  in  this  case  upon  the  contention 
urged  that  he  had  not  "ascertained  and  de- 
termined the  8u£Sciency  of  the  referendum 
petitions  before  the  filing  thereof,  and  his 
failure  to  transmit  to  the  Attoniey  General 
a  copy  of  the  referendum  petition,  with  the 
signatures  thereto,  and  the  failure  of  the 
Attorney  General  to  provide  and  return  to 
the  Secretary  of  State  a  ballot  title  for  the 
measure  prior  to  the  election  above  referred 
to."  Upon  this  contention  the  record  before 
us  shows  that  the  referendum  petitions  relat- 
ing to  the  so-called  County  Unit  Bill  were 
lodged  with  and  filed  by  the  Secretary  of 
State  on  June  18,  1913;  that  a  few  parts 
thereof  were  brought  in  prior  to  that  time, 
but  that  the  formal  filing  was  made  on  that 
day,  and  that  on  said  day  the  Secretary  of 
State,  in  connection  with  the  Governor  and 
the  person  offering  the  petitions  for  filing, 
examined  the  same  "in  a  general  and  super- 
visory way"  In  order  to  determine  whether 
such  petitions  were  legally  sufficient  prima 
facie  as  to  the  number  of  signatures,  and 
formal  as  to  verification  and  other  jjequlre- 
ments  of  law,  and  upon  that  date  determlnetl 
these  facts  in  the  affirmative;  that  the  Secre- 
tary of  State  thereupon,  In  the  presence  of 
the  Governor  and  of  the  person  offering  the 
petitions  for  filing,  "detached  the  text  of  the 
petition,  that  is  on  the  top  of  each  pile,  from 
each  congressional  district,  and  stated  to 
those  present  that  this  separation  would  be 
regarded  as  constructively  complying  with 
the  provision  of  the  law  for  separating  the 
names  from  the  text,  and  in  all  other  de- 
tails." It  is  further  shown  that  proper  af- 
fidavits as  to  the  genuineness  of  the  signa- 
tures were  appended  to  the  several  parts  of 
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tbe  petitions,  and  that  ao  far  as  numbers 
are  concerned,  and  so  far  as  the  number  of 
congressional  districts  from  which  the  peti- 
tions and  afSdavits  come,  the7  are  In  all 
things  sufficient  On  this  point  we  need  not 
enlarge  or  go  Into  detail,  since  upon  It  no 
contention  T6  made.  It  Is  urged,  however, 
that  the  actual  number  of  names  contained 
upon  these  petitions  should  have  been  def- 
initely and  exactly  ascertained  by  the  Secre- 
tary of  State  upon  the  date  on  which  they 
were  filed,  and  that  they  then  should  have 
been  counted.  The  record  shows  that  they 
were  not  actually  counted  until  December 
11,  1913,  and  that  no  title  for  the  referen- 
dum ballot,  upon  the  question  of  whether  the 
County  Unit  Bill  should  be  approved  by  the 
people,  was  furnished  by  the  Attorney  Gen- 
eral until  December  28,  191S. 

The  above  statement  of  facts  Is  deemed 
snfflcient  In  order  to  make  dear  the  discus- 
sion In  the  subjoined  opinion  of  tbe  conten- 
tions made  by  the  relator. 

George  Robertson,  of  Mexico,  Mo.,  and  Mc- 
Balne  &  Clark,  of  Columbia,  for  relator.  EJ. 
S.  Gantt  and  E.  A.  Shannon,  both  of  Mexico, 
Mo.,  and  Fauotleroy,  Cullen  &  Hay,  of  St 
Louis,  for  respondents. 

FARIS,  J.  (after  stating  the  facts  as  above). 
The  first  contention  urged  by  the  relator  is 
that  the  act,  commonly  called  the  "County 
Unit  Bill"  (Laws  of  Mo.  1913,  p.  388),  went 
into  effect  90  days  after  the  adjournment  of 
the  Twenty-Seventh  General  Assembly,  not- 
withstanding the  reference  of  that  act  to  a 
vote  of  the  people  for  their  approval  or  re- 
jection pursuant  to  tbe  referendum  provi- 
sion of  our  Constitution.  On  the  other  hand, 
respondents  contend  that  tbe  filing  of  a  prop- 
er, timely,  and  sufficient  referendum  petition 
for  such  submission  of  this  act  to  a  vote 
of  the  people  had  the  effect  of  suspending  the 
taking  effect  of  the  act  till  such  vote  shall 
be  had. 

Section  67  of  article  4  of  our  Constitution, 
commonly  called 'the  "Initiative  and  Referen- 
dum," was  adopted  at  tbe  general  elcetion 
held  in  November,  1908.  This  provision  is 
an  exact  copy  of  the  like  proylslon  of  the 
Constitution  of  the  state  of  Oregon,  except 
a  prohibition  in  our  Constitution  against  the 
application  of  the  referendum  to  certain  ap- 
propriations, and  a  slight  diminution  of  the 
number  of  petitioners  required  to  put  the 
referendum  provision  Into  action.  Oregon 
adopted  the  referendum  in  1902;  six  years 
later  we  copied  the  section  below  set  out  from 
the  amendment  to  the  Oregon  Constitution  of 
1902,  and  adopted  it  practically  verbatim, 
with  the  changes  and  additions  only  which 
we  shall  note  therein  In  Italics.  This  amend- 
ment to  our  Constitution  reads  thus:  "The 
legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,  consisting 
of  a  Senate  and  House  of  Representatives, 
buc  tbe  people  reserve  to  themselves  power  to 


propose  laws  and  amendments  to  the  Con- 
stitution, and  to  enact  or  reject  the  same  at 
the  polls,  independent  of  the  legislative  as- 
sembly, and  also  reserve  power  at  their  own 
option  to  approve  or  reject  at  the  polls  any 
act  of  the  legislative  assembly.  The  first 
power  reserved  by  the  people  is  the  initiative, 
and  not  more  than  eight  per  cent  of  the  legal 
voters  in  each  of  at  least  two-thirds  of  the 
congressional  districts  in  the  state  shall  be 
required  to  propose  any  measure  by  such  peti- 
tion, and  every  such  petition  shall  include  the 
full  text  of  tbe  measure  so  proposed.  Initia- 
tive petitions  shall  be  filed  with  the  Secretary 
of  State  not  less  than  four  mouths  before  the 
election  at  which  they  are  to  be  voted  upon. 
The  second  power  is  the  referendum,  and  it 
may  be  ordered  (except  as  to  laws  necessary 
for  the  immediate  preservation  of  the  public 
peace,  health  or  safety  and  laws  making  ap- 
propriations for  the  current  expenses  of  the 
state  government,  for  the  maintenanoe  of  the 
state  institutions  and  for  the  support  of  pub- 
Ue  schools)  either  by  the  petitions  signed  by 
five  per  cent  of  the  legal  voters  in  each  of  at 
least  two-thirds  of  the  congressional  districts 
in  the  state,  or  by  the  legislative  assembly, 
as  other  bills  are  enacted.  Referendum  peti- 
tions shall  be  filed  with  the  Secretary  of  State 
not  more  than  ninety  days  after  the  final  ad- 
journment of  the  session  of  the  legislative 
assembly  which  passed  the  bill  on  which  the 
referendum  is  demanded.  The  veto  power 
of  the  Governor  shall  not  extend  to  measures 
referred  to  the  people.  All  elections  on  meas- 
ures referred  to  the  people  of  the  state  shall 
be  bad  at  the  biennial  regular  general  elec- 
tions, except  when  the  legislative  assembly 
shall  order  a  special  election.  Any  measure 
referred  to  the  people  shall  take  effect  and 
become  the  law  when  it  is  approved  by  a 
majority  of  the  votes  cast  thereon,  and  not 
otherwise.  The  style  of  all  bills  shall  be:  'Be 
It  enacted  by  tbe  people  of  the  state  of  Mis- 
souri.' This  section  shall  not  be  construed 
to  deprive  any  member  of  tbe  legislative  as- 
sembly of  the  right  to  introduce  any  measure. 
The  whole  number  of  votes  cast  for  Justice 
of  the  Supreme  Court  at  the  regular  election 
last  preceding  the  filing  of  any  petition  for 
the  initiative,  or  for  tbe  referendum,  shall 
be  the  basis  on  which  the  number  of  legal 
voters  necessary  to  sign  such  petition  shall 
be  counted.  Petitions  and  orders  for  the  in- 
itiative and  for  the  referendum  shall  be  filed 
with  the  Secretary  of  State,  and  in  submit- 
ting the  same  to  the  people  he,  and  all  other 
oflicers,  shall  be  guided  by  the  general  laws 
and  the  act  submitting  this  amendment,  un- 
til legislation  shall  be  especially  provided 
therefor." 

The  state  of  Arkansas  likewise  has  adopt- 
ed, as  a  part  of  tbe  organic  law  of  that  state, 
the  provislous  of  the  Initiative  and  Referen- 
dum, appropriating  bodily  for  that  purpose 
the  similar  provision  of  the  Oregon  Constitu- 
tion.    State  V.  Moore,  145  S.  W.  loc.  cit.  201. 

[1,2]  In  the  construction  of  statutes,  and 
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by  parity  of  reasoning,  It  would  seem  of  con- 
stitutional provisions  as  well,  it  Is  almost 
fundamental,  that,  when  the  language  of  a 
law  vexing  us  has  come  to  us  by  adoption 
from  another  state,  we  are  greatly  persuaded 
by  the  constructicHi  put  upon  the  law  by  the 
state  of  its  origin.  State  ex  reL  t.  Miles,  210 
Mo.  127,  109  S.  W.  595 ;  Knight  v.  Rowlings, 
205  Mo.  412,  104  S.  W.  38,  13  L.  R.  A.  (N.  S.) 
212, 12  Ann.  Gas.  325.  We  have  seen  that  we 
got  our  referendum  provision  bodily  from 
Oregon.  Before  we  adopted  it  by  voting  it 
into  our  Constitution,  and,  to  be  exact,  on 
January  29,  190T,  the  Supreme  Court  of  Ore- 
gon construed  It  upon  the  point  of  whether 
the  legal  invocation  of  the  referendum  upon 
an  act  of  the  Legislature  had  the  effect  of 
suspending  the  taking  effect  of  such  act  un- 
til a  vote  thereon  should  be  had,  and  such 
act  should  be  approved  by  the  people  through 
such  vote.  Sears  v.  Multnomah  Co.,  49  Or. 
42,  88  Pac.  522.  Upon  this  point  Mr.  Justice 
Ealdn,  delivering  the  unanimous  opinion  of 
the  court,  among  other  things,  said:  "That 
an  act  may  take  effect  under  a  general  emer- 
gency clause,  and  yet  be  subject  to  the  refer- 
endum, is  clearly  contrary  to  the  intent  of 
the  amendment,  and  would  produce  disas- 
trous results.  The  clause  in  the  amendment 
which  reads,  'Any  measure  referred  to  the 
people  shall  take  effect  and  become  the  law 
when  it  is  approved  by  a  majority  of  the 
votes  cast  thereon,  and  not  otherwise,'  clear- 
ly means  that  a  law  upon  which  the  referen- 
dum is  invoked  cannot  take  effect  prior  to  its 
approval  by  the  vote;  and  consequently  no 
act  that  Is  subject  to  the  referendum  can  be 
made  to  go  into  operation  for  90  days  after 
the  adjournment  of  the  session  or  Its  approv- 
al by  vote." 

When  we  consider  the  primary  object  of 
the  adoption  of  the  referendum  and  have 
regard  to  the  evUa  which  its  friends  had  in 
mind  to  correct  by  it,  any  view  other  than 
that  it  suspends  the  taking  effect  of  the  act 
against  which  it  is  invoked  till  a  vote  be 
had  is  illogical  and  well-nigh  unthinkable. 
The  fact  that  the  people  of  the  state  reserved 
to  themselves  the  right  to  say  whether  an  afct 
of  the  Legislature  should  ever  become  an  ef- 
fective law  is  accentuated  as  a  major  premise 
in  the  very  forefront  of  section  57,  and  in 
what  we  may,  with  a  bit  of  aptness,  call  the 
"ordaining  clause."  For  observe  that  this 
section  says:  "But  the  people  reserve  to 
themselves  power  •  •  •  at  their  own  op- 
tion to  approve  or  reject  at  the  polls  any  act 
of  the  legislative  assembly."  B\irther  along 
in  the  section  our  organic  referendum  law 
pertinent  to  this  question  also  says:  "Anj/ 
measure  referred  to  the  people  shall  take  ef- 
fect and  hecome  the  laic  xchen  it  is  approved 
by  a  majority  of  the  votes  cast  thereon,  and 
not  otherwise."  (Italics  are  ours.)  Can  there 
be  two  minds  that  this  language  had  specific 
reference  to  the  time  of  the  taking  effect 
of  an  act  of  the  Legislature,  touching  which 


the  referendum  provisions  of  the  law  and  the 
Constitution  have  been  invoked?  Can  there 
be  any — the  remotest — doubt  that  likewise 
this  clause  means  what  it  says? 

Aside  from  the  view  which  we  ourselves 
may  take  of  the  meaning  of  tlie  above  un- 
ambiguous language  of  our  Constitution, 
there  is  ample  authority  from  other  jurisdic- 
tions upon  the  question  of  the  meaning  and 
applicability  of  this  clause.  In  the  case  of 
Bradley  v.  Union  Bridge,  etc.,  Co.  (C.  C.)  185 
Fed.  545,  It  was  said:  "From  a  reading  of 
the  language  quoted,  it  seems  clear  that  the 
clause  providing  that  a  measure  'shall  take 
effect  and  become  the  law  when  it  is  approv- 
ed by  the  majority  of  the  votes  cast  thereon, 
and  not  otherwise,'  has  reference  only  to 
measures  upon  which  the  referendum  has 
been  invoked  by  petition,  or  which  has  been 
referred  to  the  people  by  the  Legislature, 
and  not  to  measures  proposed  under  the  ini- 
tiative. It  is  a  part  of  the  amendment  deal- 
ing with  the  referendum  powers.  It  says, 
'Any  measure  referred  to  the  people*;  and  a 
measure  is  so  referred  only  by  petition  or 
by  the  Legislature.  The  initiative  power  is 
defined  in  the  Constitution,  as  the  right  to 
propose  a  law  or  amendment  to  the  Constitu- 
tion, while  the  referendum  is  the  right  to 
approve  or  reject  at  the  polls  any  act  of  the 
Legislature.  An  initiative  measure  is  there- 
fore proposed,  and  one  on  which  the  referen- 
dum has  been  invoked  or  ordered  is  referred. 
So,  when  the  Constitution  uses  the  words 
'any  measure  referred,'  it  necessarily  means 
a  referendum,  and  not  an  initiative  measure. 
There  is  a  clear  distinction  made  between 
measures  proposed  for  adoption  by  the  people 
and  measures  referred  to  them  for  their  re- 
jection or  approval.  In  the  latter  It  is  de- 
clared that  the  measure  shall  not  take  effect 
and  become  the  law  until  approved  by  a  ma- 
jority vote.  This  was  undoubtedly  deemed 
necessary  in  order  to  prevent  a  law  passed 
by  the  Legislature  from  going  into  effect,  as 
provided  in  section  28,  art  4,  of  the  Consti- 
tution, notwithstanding  a  referendum  has 
been  invoked  thereon.  No  sbch  provision  as 
to  when  a  law  proposed  by  the  initiative 
should  go  into  effect  was  necessary,  however, 
for  it  would  take  effect  from  and  after  the 
date  of  its  approval,  unless  otherwise  declar- 
ed therein." 

Not  alone  does  this  view  accord  with  the 
clear  meaning  of  the  language  used,  but  it 
is  in  consonance  with  business  orderliness 
and  plain,  good  common  sense,  and  in  ac- 
cordance, likewise,  with  the  views  held  by 
every  court  in  which  the  point  has  been  made. 
This  identical  question  has  been  up  for  rul- 
ing in  Arkansas,  where  the  Oregon  referen- 
dum provision,  as  we  have  already  said,  has 
been  carried  almost  bodily  into  the  Constitu- 
tion of  that  state.  Discussing  it  in  the  case 
of  State  V.  Moore,  145  S.  W.  loc.  dt.  201,  a 
case  which,  among  others,  involved  the  iden- 
tical question  here  vexing  us,  it  was  said: 


Digitized  by 


Google 


Hfc) 


STATE  T.  CARTEB 


779 


"Under  this  Initiative  and  referendnm 
amendment,  only  'laws  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
healtb,  or  safety'  are  excepted  from  its  pro- 
visions, and  no  power  Is  reserved  by  the 
people  to  pass  directly  upon  such  laws.  All 
(tther  laws  are  subject  to  its  operation ;  and, 
SO  days  being  given  by  its  terms  from  the 
final  adjournment  of  the  session  of  the  Legis- 
lature which  passed  them  in  which  to  demand 
Or  order  the  referendnm  thereon,  they  cannot 
take  efTect  or  go  into  operation  till  the  ex- 
piration of  90  days  after  such  adjournment, 
nor  thereafter  until  approved  by  the  people, 
If  the  referendum  is  ordered  or  invoked." 

Aside  from  these  most  persuasive  cases 
from  other  Jurisdictions,  by  our  own  con- 
struction of  section  57  of  article  4  of  our  Con- 
stitution, as  amended  in  1908,  we  feel  con- 
strained to  hold,  without  doubt  or  hesitation, 
that  all  acts  of  the  liegislature,  touching 
which  the  referendum  may  be  properly  in- 
voked, are  suspended  by  the  filing  of  a  legal, 
suttident,  and  timely  petition  for  the  submis- 
sion of  such  acts  to  a  vote  of  the  people  for 
their  approval  or  rejection,  and  that  all  such 
acts  take  effect  when  and  only  after  a  vote 
of  the  people  has  approved  them  at  an  elec- 
tion In  which  a  majority  of  the  votes  are  cast 
In  favor  of  such  act.  If  we  were  in  doubt 
about  this,  If  the  language  of  our  referendum 
provision,  or  the  authorities  from  other 
states,  or  the  common  sense,  and  even  de- 
cency, of  the  situation  left  a  peg  of  logic 
standing  on  which  to  hang  a  doubt  or  a  quib- 
ble, the  fact  that  such  an  act  thus  and  then 
only  becomes  effective  after  a  vote,  and  even 
after  the  proclamation  of  the  result  of  the 
election  by  the  Governor,  such  doubt  is  shat- 
tered by  our  statute  on  this  very  point, 
which,  among  other  things,  says:  "It  shall 
be  the  duty  of  the  Secretary  of  State,  in  the 
presence  of  the  Governor,  to  proceed  within 
thirty  days  after  the  election,  and  sooner  If 
the  returns  shall  be  all  received,  to  canvass 
the  votes  given  for  each  measure;  and  the 
Governor  shall  forthwith  Issue  his  proclama- 
tion, giving  the  whole  number  of  votes  cast  in 
the  state  for  and  against  each  measure  and 
question,  and  declaring  such  measures  as  are 
approved  by  majority  of  those  voting  thereon 
to  be  in  full  force  and  effect  as  the  law  of  the 
State  of  Missouri  from  the  date  of  said  proo- 
lamaUon."    Section  6754,  R.  S.  1909. 

[3]  II.  Germane  to  the  above  contention, 
the  relator  urges,  however,  that,  even  if  the 
taking  effect  of  the  Ck>unty  Unit  Bill  ordina- 
rily would  be  suspended  by  the  filing  of  a 
referendum  petition,  such  suspension  did  not 
ensue  under  the  facts  In  this  record:  (a) 
Because  no  careful,  certain,  and  definite 
counting  of  the  names  on  the  petition  filed 
was  made  by  the  Secretary  of  State  till  De- 
cember 11,  1913;  and  (b)  because  no  title 
tor  the  baillot  submitting  the  question  was 
famished  to  the  Secretary  of  State  by  the 
Attorney    General   tiU   December  28,  1913. 


These  two  contentions  may  well  be  consid- 
ered together. 

The  record  conclusively  shows  that  prima 
fade,  as  shown  by  the  count  made  of  the 
names  upon  the  referendum  petition,  there 
were  suflBdent  names  thereon.  Indeed,  re- 
lator does  not  contend  that  there  were  not 
sufficient  petitioners,  or  that  the  names  con- 
tained thereon  were  not  those  of  legally 
qualified  signers;  he  simply  urges  that,  by 
an, alleged  failure  of  the  Secretary  of  State 
and  of  the  Attorney  General  to  act  forthwith 
and  promptly,  the  will  of  all  of  the  signers 
should  be  defeated.  It  is  persuasive,  but  not 
necessarily  conclusive,  that,  In  analogous 
cases,  such  destructive  results  do  not  gener- 
ally follow  even  conceded  dereliction  of  duty 
In  the  performance  of  ministerial  acts. 

We  are  not  saying  that  there  has  been  such 
dereliction  here;  on  the  contrary,  we  are 
profoundly  impressed  that  no  such  dereliction 
has  occurred;  but,  In  the  light  of  the  law  as 
we  find  it  already  written  for  us  on  this 
point,  it  may  be  that  we  will  not  need  to  reach 
or  discuss  the  matter  of  dereliction,  except 
academically.  It  is  fairly  clear  that,  If  the 
provisions  of  our  referendum  section  of  the 
Constitution  are  self -enforcing,  then  the  mere 
lodging  of  a  timely,  legal,  and  sufficient  refer- 
endnm petition  with  the  Secretary  of  State  Is 
all  that  the  petitioners  were  required  to  do, 
and  that  the  law  affected,  or  sought  so  to  be. 
Is  halted,  regardless  of  any  affirmative  act 
on  the  part  of  the  Secretary  of  State  .or  the 
Attorney  General.  Concededly,  however,  the 
condition  shown  here  In  this  case  by  the  rec- 
ord Is  not  such  as  the  above  bald  situation 
presents.  Some  six  days  before  the  expira- 
tion of  the  time  limits  within  which  referen- 
dum petitions  could  be  filed,  an  admittedly 
sufficient  petition,  containing  a  sufficient 
number  of  names  of  legal  and  qualified  voters 
as  signers,  whose  signatures  were  legally  and 
properly  verified  and  authenticated,  was  pre- 
sented to  the  Secretary  of  State.  (We  so 
state  for  the  uses,  purposes,  and  law  of  this 
Instant  case  only,  since  such  is  the  legal  ef- 
fect of  the  facts  and  pleadings  herein.)  The 
Secretary  of  State,  in  the  presence  of  the 
Governor  and  of  the  person  offering  the  peti- 
tion for  filing,  having  "examined  the  same 
in  a  general  and  supervisory  way,"  filed  it. 
The  actual  number  of  names,  either  by  con- 
gressional districts,  or  from  the  entire  state, 
was  not  then  definitely  ascertained  by  ac- 
tually counting  them,  nor  was  this  done  till 
December  11,  1913,  at  which  time,  an  actual 
count  having  been  made,  the  number  of  sign- 
ers and  their  legally  qualified  character,  and 
the  number  of  congressional  districts  repre- 
sented, were  found  to  be  In  full  compliance 
with  the  law. 

Aside  from  the  views  of  any  other  court, 
would  It  not  be  to  follow  the  flimsiest  shad- 
ow, and  not  the  substance,  if  we  were  to  say 
that  the  mere  postponeoient  of  the  determi- 
nation of  the  definite  and  exact  number  of 
signers  on  a  referendum  petition  tlU  a  less 
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pressing  and  more  convenient  season  would 
operate  to  defeat  the  will  of  those  signers 
and  prevent  a  vote  upon  a  matter  which 
might  be  of  grave  moment  to  the  people? 
That  the  Instant  facts  do  not  rise  to  the 
stature  of  so  grave  and  momentous  a  matter 
Is  beside  the  question.  The  rule  we  an- 
nounce must  needs  be  general. 

If,  upon  a  definite  and  careful  count,  it 
had  been  ascertained  that,  as  to  the  whole 
state,  no  sufficient  number  of  legal  petitioners 
had  signed  the  referendum  petition,  or  that 
no  sufficient  number  of  congressional  dis- 
tricts were  represented  among  the  signers, 
or  that,  as  to  one  or  more  of  such  districts, 
there  was  an'  insufficient  number  of  signers, 
some  substance  would  have  existed  then  up- 
on which  to  bottom  the  contention  urged. 

So  much  of  our  statutes  which  prescribe 
the  duties  of  the  Secretary  of  State  upon  the 
coming  in  of  a  referendum  petition  and  pro- 
fert  thereof  for  filing  is  in  pari  materia  with 
and  in  fact  in  almost  the  precise  words  of 
the  similar  provision  of  the  Oregon  statute, 
from  which  state  we  copied  it,  almost,  if  not 
quite,  verbatim.  Before  we  adopted  the  refer- 
endum as  a  part  of  oar  organic  law,  and  like- 
wise of  course  before  we  passed  any  statute 
in  aid  of  it,  the  state  of  Oregon,  through  its 
Supreme  Court,  had  held  that  the  referen- 
dum provision  of  the  Constitution  of  the 
state  of  Oregon  was  self -executing.  Stevens 
V.  Benson,  50  Or.  269,  91  Pac.  577;  Palmer  v. 
Benson,  50  Or.  277,  91  Pac.  579  (1907).  Like- 
wise on  a  similar  provision  of  the  Constitu- 
tion, and  under  similar  statutes  for  the  car- 
rying of  the  same  into  effect,  it  was  held  in 
Oklahoma  that  when  the  Secretary  of  State 
receives  a  referendum  petition  into  his  of- 
fice, and  retains  the  same  in  his  custody,  such 
petition  will  be  regarded  as  filed,  so  far  as 
the  public  and  the  public's  interest  is  con- 
cerned, regardless  of  whether  the  Secretary 
of  State  indorses  such  petition  as  filed,  or 
complies  with  the  law  as  to  detaching  the 
printed  copy  of  the  measure  from  the  peti- 
tion in  the  presence  of  the  Governor  and  the 
person  offering  the  petition  for  filing  or  not. 
Norris  V.  Cross,  25  Okl.  287,  105  Pac.  1000. 
It  was  so  ruled  in  Oklahoma,  notwithstand- 
ing there  are  some  slight  differences  in  the 
statutes  of  Oklahoma,  as  compared  to  ours, 
which  differences  have  the  effect  of  impos- 
ing, upon  the  Secretary  of  State  of  Oklaho- 
ma, duties  which  call  for  the  exercise  of  a 
modicum  of  discretion.  For  example!  in  the 
latter  state,  touching  a  referendum  petition, 
duties  are  enjoined  upon  the  Secretary  which 
involve,  it  is  said:  "The  power  to  receive 
protests  against  the  sufficiency  of  the  peti- 
tions, and  to  hear  evidence  and  argument  in 
support  thereof,  and  to  determine  the  suf- 
ficiency of  the  petitions  involve  the  power 
to  find  facts  and  require  the  exercise  of  Ju- 
dicial or  quasi  Judicial  jwwers."  Norris  v. 
Cross,  105  Pac.  loc.  cit  1010.  We  have  no 
such  provision  in  our  statute.  The  duties 
of  the  Secretary  of  State  as  to  filing  a  refers 


endum  petition  and  dealing  therewith  are 
with  us  purely  ministeriaL  Sections  6748- 
6754,  R.  S.  1909. 

If  these  cases  and  holdings  do  not  settle 
this  point  upon  well-known  principles  of  law 
and  beyond  cavil  and  against  the  contentions 
of  relator,  then  a  cursory  reference  to  the 
provisions  of  our  statutes  indubitably  does 
settle  it 

It  vrill  be  seen  that  the  sole  question  to  be 
determined  by  our  Secretary  of  State,  before 
he  files  a  verified  referendum  petition  offered 
to  him  for  filing,  is  to  ascertain  whether 
sudi  petition  lias  been  signed  by  5  per  cent 
of  the  voters  in  each  of  two-thirds  of  the 
congressional  districts  of  the  state  (section 
6748,  supra),  as  shown  by  the  vote  cast  in 
the  last  preceding  election  for  the  office  of 
Judge  of  the  Supreme  Court  Section  57  of 
article  4,  Const  of  Mo.  This  duty  to  so  far  ex- 
amine and  determine  is  enjoined  upon  liim 
by  fairly  clear  inference,  but  manifestly  it 
involves  more  of  arithmetic  than  it  does  of 
discretion,  either  Judicial  or  other  sort  Like- 
wise it  is  manifest  that  ordinarily  he  will  be 
able  to  determine  these  two  facts  from  an 
inspection  but  little  more  than  casual,  and 
which  may  fall  far  short  of  requiring  an  im- 
mediate and  certain  count  of  the  whole  num- 
ber of  signers  upon  the  petition  presented. 
This  was  clearly  the  case  here,  for  prima 
facie  many  more  qualified  signers  than  are 
required  have  signed  the  petition  here. 

[♦]  Verity  is  imported  to  the  Secretary  of 
State  that  the  signatures  contained  on  the 
petition  are  the  bona  fide,  and  not  forged  or 
fraudulent,  signatures  of  legal  voters  of  the 
state  and  county  of  which  they  are  stated 
to  be,  by  the  verifications  of  the  circulators 
of  the  petition,  or  sections  thereof  required, 
in  substance  as  set  out  in  section  6749  of  our 
statute.  Willie,  as  we  shall  later  show,  this 
verity  so  imported  by  the  verification  of  the 
circulators  is  prima  fade  only,  it  yet  imports 
verity  so  far  as  that  the  proper  number  of 
congressional  districts  being  represented,  and 
5  per  cent  of  the  voters  aforesaid  appearing 
thereon,  the  Secretary  of  State  must  file  the 
same.  On  this  point,  and  upon  the  procedure 
enjoined  at  this  Juncture,  our  statute  pro- 
vides: "When  any  such  initiative  or  referen- 
dum petition  shall  be  offered  for  filing,  the 
Secretary  of  State,  in  the  presence  of  the 
Governor  and  the'  person  offering  the  same 
for  filing,  shall  detach  the  sheet  containing 
the  signatures  and  affidavits,  and  cause  them 
all  to  be  attached  to  one  or  more  printed 
copies  of  the  measure  so  proposed  by  initia- 
tive or  referendum  petition;  the  detached 
copies  of  such  measure  shall  be  delivered  to 
the  person  offering  the  same  for  filing."  Sec- 
tion 6748.  From  this  it  is  reasonably  plain 
that  our  statute  means  what  it  says,  and 
that  "when  any  such  referendum  petition" 
(1.  e.,  a  referendum  petition  signed  by  5  per 
cent,  of  the  voters  in  at  least  two-thirds  of 
the  congressional  districts,  and  who  purport, 
from    the    rerificationa    aforesaid    [sectioa 
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6749],  to  be  legal  voters  of  the  state  and  of 
Bucli  congressional  districts)  "shall  be  offered 
for  flUng,"  the  Secretary  of  State  sbaU  file 
the  same ;  he  has  no  discretion  In  the  matter. 
If  he  refuse  to  file  such  petition,  he  may  be 
compelled  by  mandamus  to  do  so.  Section 
6750.  In  such  mandamus  suit  the  legality  of 
the  signers  In  all  respects,  the  number  of  the 
signers,  their  residences,  the  genuineness  of 
their  signatures,  and  other  conditions  pre- 
cedent to  legality  may  be  fully  threshed  out 
as  cold  questions  of  law,  upon  the  proof  made 
on  the  trial  as  in  any  other  mandamus  suit 
If,  on  the  other  hand,  the  Secretary  of  State 
file  a  referendum  petition  which  Is  insulti- 
dent  by  reason  of  a  lack  of  legal  signers,  or 
for  lack  of  enough  congressional  districts 
represented,  or  by  reason  of  forgery  or  other 
fraud,  he  may  be  enjoined  from  further  ac- 
tion, and  thereupon  the  whole  matter  of  insuf- 
ficiency from  the  lack  of  any  requirement  of 
statute  or  of  Constitution  may  be  Judicially 
examined,  determined,  and  adjudged. 

We  are  not  saying  that  the  Secretary  of 
StaCe  must  file  a  referendum  petition  upon 
which  either  there  Is  not  enough  congression- 
al districts  represented  by  the  signers  there- 
on, or  not  enough  signers  from  such  or  any 
of  such  districts.  But,  where  prima  facie 
all  of  these  facts  appear,  he  must  file  the  pe- 
tition as  presented  to  him,  and  leave  to  the 
courts  the  determination  of  questions  of 
latent  fraud,  forgery,  and  hermetic  Illegality, 
for  which  determination  our  statutes.  It 
would  seem,  have  provided  full  and  ample 
machinery  for  every  condition  and  contin- 
gency, and  for  the  protection  and  safeguard- 
ing of  both  protagonists  and  antagonists  of 
the  act  sought  to  be  referred.  Clearly  the 
warning  provided  for  by  statute,  which  re- 
cites that  a  breach  of  the  law  as  to  a  refer- 
endum petition  constitutes  a  felony,  and  the 
careful  provisions  for  verification  of  the 
stated  facts  as  to  residence,  names,  and  qual- 
ifications of  signers^  li^dicate  that  these 
provisions  were  deemed  such  adequate  safe- 
guards against  fraud  and  forgery  as  that 
compliance  therewith,  showing  prima  facie 
sufficiency  and  regularity,  was  Intended  to 
Import  such  sufficient  verity  to  the  Secretary 
of  State  as  to  make  it  his  duty  to  file  peti- 
tions bearing  such  legal  indicia  when  such 
were  presented  to  him  for  filing. 

Keeping  In  mind  that  our  referendum  pro- 
vision, statutes  being  absent,  is  self-execut- 
ing; that  prima  facie  sufficient  safeguards 
by  verification  are  provided  by  law;  that  by 
statute  legal  Inquiries  may  be  speedily  had 
In  the  court  either  to  compel  or  restrain  filing 
ttrbereln  all  legal  questions  of  defaults  or  de- 
fects, either  forbidding  or  compelling  filing, 
or  forbidding  or  allowing  a  vote,  may  be  ful- 
ly threshed  out;  that  other  courts  in  other 
Jurisdictions  by  strong  analogy  have  so  held ; 
tbat  the  next  regular  general  election,  at 
which  alone  a  vote  hereon  may  be  had,  was, 
when  the  petition  herein  was  filed,  almost  17 
months  away;    and  that  now   confessedly. 


when  the  point  of  lack  of  sufficiency  in  these 
petitions  Is  mooted  and  examined,  it  is  found 
to  be  untrue  and  unfounded  in  point  of  fact — 
ought  we  to  hold  that  a  vote  will  be  defeated 
(for  that  would  be  the  ultimate  logic  of  such 
a  holding)  simply  because  the  Secretary  of 
State  and  the  Attorney  General  did  not  in- 
stantly, uiwn  the  coming  in  of  these  petitions, 
drop  all  other  things  and  respectively  count 
the  names  on  the  petitions  and  provide  a 
ballot  title  for  a  vote  to  be  had  at  an  election 
almost  a  year  and  a  half  away?  We  think 
not,  especially  as,  in  addition  to  the  other  rea- 
sons we  suggest,  there  Is  no  specific  statute 
requiring  the  Secretary  of  State,  after  he 
shall  have  filed  the  petition,  to  perform  any 
other  duty  (so  far  as  the  controversy  here 
goes)  at  any  fixed  time,  except  that  he  must 
"forthwith  transmit  to  the  Attorney  General 
a  copy  thereof  (L  e.,  of  the  measure  to  be 
submitted  to  a  vote),  and  within  ten  days 
thereafter  the  Attorney  General  shall  provide 
and  return  to  the  Secretary  of  State  a  ballot 
title  for  said  measure."  Manifestly  every 
consideration  of  the  intent  and  object  of  the 
organic  law  and  of  the  statute,  as  weU  as 
every  consideration  of  fairness  and  of  the 
rights  of  all  persons  in  any  way  interested, 
is  met  when  we  hold  that  as  to  the  officials 
upon  whom  duties  are  enjoined  by  section 
6751,  from  which  we  quote,  the  section  is 
mandatory,  In  that  prompt  compliance  and 
compliance  in  ample  time  to  permit  a  vote 
may  be  compelled  by  the  courts ;  but  that  as 
to  the  rights  of  the  people,  so  far  as  affects 
whether  the  matter  in  question  shall  be  sub- 
mitted to  a  vote  or  not,  this  provision  is  di- 
rectory merely.  We  therefore  disallow  this 
contention  to  relator  and  rule  that,  in  the 
behalf  here  complained  of,  the  acts  of  the 
Secretary  of  State  and  of  the  Attorney  Gen- 
eral, when  done  in  such  ample  time  to  per- 
mit a  vote,  relate  back  to  a  date  as  of  the 
day  of  filing  the  petition  herein,  and  to  a  day 
ten  days  subsequent  thereto,  respectively. 

[5, 8]  III.  Relator's  counsel,  as  doth  be- 
come tried  and  skillful  counsel  learned  in 
law,  fall  back  from  one  entrenched  position 
to  another,  and  urge  that  even  if  the  County 
Unit  Bill  is  suspended  in  its  operation,  and 
even  if  the  failure  of  the  Secretary  of  State 
to  count  the  names  on  the  petition  and  forth- 
with to  transmit  the  measure  to  the  Attorney 
General  and  that  of  the  Attorney  General  to 
provide  a  ballot  title  in  ten  days  do  not  avail 
them,  still  the  election  held  in  Mexico  was 
held  without  authority,  and  that  the  same  is 
invalid  and  void,  for  the  reason,  as  counsel 
aver,  that  the  record  of  the  city  council  does 
not  show  the  requisite  Jurisdictional  facts  to 
authorize  an  election  to  be  held. 

We  have  held  in  effect  that  we  will  not 
constitute  ourselves  a  court  to  say  whether 
dramshop  petitions  shall  or  shall  not  be 
granted;  tbat  since,  by  a  late  amendment  to 
the  Local  Option  Law,  an  election  held  under 
such  law  may  be  contested  once  for  all,  we 
will  not  assume  or  entertain  Jurisdiction  by 
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an  original  mandamus  suit  of  an  action, 
wbose  sole  object,  in  tbe  last  analysis,  is  to 
order  vel  non  the  issuance  of  a  dramshop 
license.  State  ex  rel.  v.  Ross,  245  Mo.  39,  149 
S.  W.  451,  Ann.  Cas.  1913E,  978;  State  ex 
rel.  T.  Ross,  161  Mo.  App.  682,  143  S.  W.  510; 
Nance  t.  Kearby,  251  Mo.  374,  158  S.  W. 
629.  From  this  position,  at  once  logical  and 
to  an  extent  dignified,  and  which  is  backed 
up  by  tbe  great  weight  of  authority  In  other 
jurisdictions,  on  the  theory,  among  others, 
that,  where  the  law  has  provided  a  plain  and 
ample  remedy,  extraordinary  remedies  like 
unto  equity  will  not  assume  jurisdiction,  and 
that  statutory  remedies  for  tbe  contest  of 
elections  are  exclusive,  we  do  not  recede. 
Maxey  v.  Mack,  30  Ark.  472;  State  v.  Lewis, 
51  Conn.  126;  State  v.  Martin,  55  Fla.  538, 
46  South.  424;  Ogburn  v.  Elmore,  123  Ga. 
677,  61  S.  E.  641;  Navarro  v.  Glmenez,  10 
Philippine,  226;  People  v.  Deneen,  256  111. 
536,  100  N.  B.  180;  Ex  parte  Strahl,  16 
Iowa,  369;  Harrison  Co.  v.  Dougherty,  134 
Ky.  402,  120  S.  W.  343;  Taxpayers  v.  O'Kel- 
ly,  49  lA.  Ann.  1039,  22  South.  311 ;  Hamil- 
ton V.  Carroll,  82  Md.  326,  33  Atl.  648;  Pea- 
body  V.  Boston,  115  Mass.  383;  Wheeler  v. 
Bd.  of  Canvassers,  94  Mich.  448,  53  N.  W. 
914;  Bingham  v.  Jewett,  66  N.  H.  382,  29 
Atl.  694;  O'Hara  v.  PoweU,  80  N.  C.  103; 
Dajton  v.  State,  43  Ohio  St  652,  3  N.  BL  685; 
Kerr  v.  Trego,  47  Pa.  292;  Treat  v.  Morris, 
25  S.  D.  615,  127  N.  W.  554 ;  Maloney  v.  Col- 
lier, 112  Tenn.  78,  83  S.  W.  667;  Seay  v. 
Hunt,  65  Tex.  545;  McWhorter  v.  Dorr,  57 
W.  Va.  608,  50  S.  E.  838,  110  Am.  St.  Rep. 
815;  McLean  v.  Mills,  29  Nova  Scotia,  452. 
We  do  not  need  to  re-examine  tbe  position 
taken  In  State  ex  rel.  v.  Ross,  Qupra,  but 
If  it  was  not  said  In  that  case.  It  ought  to 
have  been  said  that  tbe  rule  there  announced 
saves  time  and  mayhap  a  multitude  of  suits, 
because,  if  a  local  option  election  be  contested 
pursuant  to  statute  by  A.  or  B.  or  C,  or  by 
"any  qualified  voter  of  the  municipal  body, 
or  of  the  county"  (section  7242,  R.  S.  1909), 
and  be  declared  Invalid  as  to  A.  or  B.  or 
C,  or  as  to  such  contesting  voter.  It  is  by 
the  same  token  Invalid  for  all  and  as  to  all 
persons,  and  the  one  action  suffices,  whereas. 
If  such  an  election  may  be  contested  now 
Indirectly  by  a  mandamus  suit  by  A.,  it  may 
be  contested  again  and  repeatedly  in  other 
mandamus  suits  by  B.  and  other  hundreds 
of  citizens,  as  tbelr  supposed  needs  or  inter- 
ests may  seemingly  require. 

But  there  is  here  presented  by  this  action 
the  other  novel  and  vexing  question  touch- 
ing tbe  effect  of  tbe  referendum  in  suspend- 
ing a  legislative  act,  containing  in  tbe  points 
mooted  difficult  and  likewise  vexatious  rami- 
fications. From  other  places  and  other  coun- 
ties this  itching  question,  never  before  raised 
in  this  jurisdiction,  is  clamoring  for  settle- 
ment. Both  of  the  points  raised  are  Inex- 
tricably intertwined  with  the  question  of 
whether  the  order  made  by  the  Mexico  city 
council,  under  the  facts  shown  by  tbe  record. 


gave  tbe  city  jurisdiction  to  bold  the  local  op- 
tion election  which  was  held  there.  If  this 
latter  point  were  alone  in  tbe  case,  we  would 
not  take  jurisdiction  of  it  for  tbe  reasons  stat- 
ed above  on  the  authority  of  State  ex  rel.  v. 
Ross,  supra ;  but  both  points  are  raised  with 
all  of  the  satelUtious  corollaries  thereabout 
revolving.  To  assume  Jurisdiction  of  the  case 
on  the  one  point  makes  reasonably  necessary 
tbe  dealing  with  the  other,  and  thus  a  multi- 
plicity of  suits  Is  avoided.  To  deal  with  the 
one  point  and  not  with  the  other  would  be  to 
abandon  Jurisdiction  short  of  disposing  of  the 
whole  case.  Thus,  and  in  no  other  wise,  do 
we  come  to  examine  whether  the  order  made 
by  the  dty  council  was  or  was  not  sufficient 

We  are  met  again  in  limine  by  shadows  and 
not  matters  of  substance.  For  without  any 
manner  of  doubt  the  record  before  us  shows 
conclusively  (Indeed,  relator  does  not  dontend 
to  the  contrary)  that  more  than  "one-tenth  of 
the  qualified  voters"  of  the  city  of  Mexico 
did  petition  for  tbe  holding  of  tbe  election 
in  Issue  here.  Tbe  sole  basis  for  tbe  con- 
tention of  invalidity  of  that  election,  as  raade 
by  relator,  is  that  tbe  dty  council.  Instead 
of  contenting  Itself  with  finding  and  enter- 
ing upon  the  record  of  the  dty  that  the  peti- 
tion presented  was  "signed  by  one-tenth  of 
the  qualified  voters  of  the  said  city  of  Mex- 
ico, Mo.,"  simply  went  further  and  found  and 
declared  in  its  record  "that  said  petition  Is 
signed  by  one-tenth  of  the  qualified  voters  of 
said  city  of  Mexico,  Mo.,  who  were  qualified 
to  vote  for  membert  of  the  Legislature  *» 
said  city  and  county  of  Audrain  at  the  last 
previous  general  election  held  therein."  It 
is  contended  by  relator,  and  all  that  is  con- 
tended by  him  is,  that,  regardless  of  the 
ultimate  truth  of  tbe  case,  tbe  Italldzed 
words  added  to  the  finding  of  the  dty  council, 
touching  the  legal  qualifications  of  the  sign- 
ers, renders  the  election  invalid  and  void. 

A  reference  to  section  7238  shows  that  the 
identical  qualification,  of  the  petitioners,  as 
set  out  in  tbe  order  of  the  dty  council  here- 
in, is  required  by  that  section  before  a  local 
option  election  will  be  ordered  to  be  held  in 
a  county  by  the  county  court  A  reading  of 
this  section  likewise  discloses  tbe  erroneous 
reason  for  the  addition  of  these  words  in  the 
order  and  finding  here. 

Pretermitting  the  question  that  this  ob- 
jection Is  here  utterly  technical,  that  as  ap- 
plied to  tbe  truth  of  the  facts  as  they  really 
existed.  It  Is  as  baseless  as  the  fabric  of 
dreams,  we  come  to  a  consideration  of  wheth- 
er, even  as  the  basis  of  a  Shadowy  technical 
Ity,  it  is  of  real  substance.  There  were  264 
legal  and  qualified  signers;  the  vote  of  the 
whole  of  Salt  River  township,  which  In- 
cluded all  of  the  city  of  Mexico  and  a  large 
outiying  iwrtion  of  Audrain  county,  not  with- 
in the  dty  limits,  was,  in  1912,  1,988.  The 
total  vote  cast  In  the  whole  of  the  city  at 
the  local  option  election  was  1,533.  Since 
the  whole  of  a  given  thing  Includes  all  of  the 
parts  thereof,  and  manifestly  since  the  total 
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vote  of  Salt  River  township  was  In  1912 
011I7  1,988,  this  number  then  Includes  the 
whole  of  the  vote  In  that  year  In  that  elec- 
tion of  the  dty  of  Mexico,  and  264  Is  more 
than  one-tenth  of  It.  But  It  Is  contended 
that,  though  this  be  true,  the  council  went 
back  to  a  wrong  year  and  a  wrong  vote  for 
Its  basis.  The  record  before  us  shows  that 
the  total  vote  of  Mexico  for  the  year  1911 
was  308;  the  total  vote  thereof  at  the  gen- 
eral election  In  1912  was  342;  and  the  total 
rote  of  the  entire  township  at  the  general 
election  In  1912  was  as  stated  above.  No 
vote  Is  shown  for  April,  1913,  nor  for  any 
date  subsequent  to  the  general  election  held 
In  November,  1912,  to  which  reference  Is 
made  in  the  order  of  the  dty  council  as  a 
basis  of  computation.  If  an  election  was 
held  In  the  city  of  Mexico  and  in  all  parts 
thereof  in  April,  1913,  so  as  to  furnish  a 
tangible  basis  for  computing  the  number  of 
qualified  petitioners,  the  record  Is  silent 
about  It  We  cannot  know  Judicially  wheth- 
er an  election  was  held  in  said  city  in  April, 
1913,  in  which  all  of  the  voters  had  the  right 
to  take  part  or  not  We  do  not  notice,  and 
we  are  not  advised  by  the  record,  when  Mex- 
ico became,  or  elected  to  become,  a  city  of 
the  third  class.  We  notice  that  some  mem- 
bers of  the  city  council  of  cities  of  the  third 
class,  such  as  Mexico  Is,  are  annually  elected 
in  April,  but  we  do  not  know  which  ones 
are  so  elected.  Section  9159,  R.  S.  1909.  We 
know  that  a  vote  is  had  In  April  in  every  al- 
ternate year  following  its  becoming  a  ci^  of 
the  third  class  to  elect  a  mayor  and  perhaps 
other  officers  of  such  dtles  (section  9145,  R. 
S.  1909),  but  we  do  not  notice  whether  such 
an  election  fell  upon  April,  1913,  or  not 
While  section  7238,  R.  S.  1909,  does  provide 
for  the  qualifications  of  petitioners  upon  a 
petition  for  the  holding  of  a  local  option 
election,  and  for  an  offldal  place  to  obtain 
the  number  required,  or  a  basis  of  computa- 
tion of  such  number,  section  7239,  the  law 
under  which  the  election  here  was  held, 
makes  no  such  provision  whatever.  The  lat- 
ter section  does  not  prescribe  from  what 
source  the  city  coundl  shall  obtain  official 
information  as  to  the  number  of  qualified 
voters  in  such  city,  and  therefore  as  to  the 
requisite  number  of  petitioners  required  to 
sign  the  petition  for  an  election.  In  the 
absence  of  a  statutory  prescription  as  to  the 
source  of  this  tafonnation,  it  would  seem  ei- 
ther that  they  guess  at  It,  and  thus  act  at 
their  peril,  In  guessing  a  suffldent  number 
when  the  matter  is  tested  In  the  courts,  or 
that  they  use.  In  their  discretion,  the  best 
and  latest  official  data  obtainable.  We  have 
seen,  as  the  record  shows,  that  this  offldal 
data  was  either  the  number  of  votes  cast  In 
the  city  election  held  in  April,  1911,  or  the 
number  of  votes  cast  in  the  general  elec- 
tion held  In  November,  1912.  If  they  had 
taken  the  former,  31  petitioners  were   re- 


quired; if  the  latter,  35  only.  There  were 
370  in  fact,  of  whom  at  least  264  were  con- 
fessedly legal.  If  the  city  council  had  based 
the  required  number  upon  the  last  complete 
extant  vote  of  April,  1011,  we  apprehend  that 
learned  counsel  would  be  with  us  urging  that 
since  there  was  a  later  official  vote,  to  wit, 
that  of  November,  1912,  this,  and  not  the 
next  preceding  one,  ought  to  have  been  made 
the  basis  of  computation.  The  record  shows 
that  they  used  the  very  last  offldal  vote  ob- 
tainable by  them,  and  that  upon  such  basis, 
the  number  of  petitioners  was  exactly  229 
more  than  was  required  by  law.  In  the  ab- 
sence of  a  statute  in  this  behalf,  all  that  can 
be  required  of  the  dty  coundl  is  that,  in 
determining  the  number  of  voters  as  a  basis 
of  computation  of  the  requisite  number  of  pe- 
titioners, they  should  use  the  latest  offldal 
sources  of  Information,  being  responsible  only 
to  the  courts  for  the  mistake  of  acting  upon 
a  petition  containing  an  insuffldent  number 
of  signatures.  We  think,  therefore,  that, 
since  the  petition  was  in  all  respects  suffl- 
dent as  to  the  number  and  qualifications  of 
the  signers,  part  of  the  order  referring  to 
the  qualifications  of  the  signers,  as  "quali- 
fied to  vote  for  members  of  the  Legislature 
in  said  dty  and  county  of  Audrain,  at  the 
last  previous  general  election  held  therein," 
may  be  treated  as  surplusage,  and  that  this 
point  should  be  disallowed  to  relator. 

IV.  Other  points  are  made,  but  the  facts 
as  we  find  them  and  state  tiiem,  when  ap- 
plied to  the  law,  show  that  there  is  no  ba- 
sis for  the  contention  made  by  relators,  since 
section  7242  provides  that  no  license  to  keep 
a  dramshop  shall  be  granted  after  the  pub- 
lication of  the  result  of  a  local  option  elec- 
tion shall  have  commenced,  and  pending  the 
four  insertions  provided  for  therein.  Ger- 
mane to  this  point,  other  minor  questions  are 
urged,  which  we  have  examined,  and  which 
we  think  arc  made  suffidently  clear  by  the 
focal  option  statute  Itself,  and  which  we  will 
not  burden  this  opinion  by  discussing,  since 
we  find  no  merit  in  them. 

It  results,  from  what  has  been  said,  that 
the  alternative  writ  of  mandamus  heretofore 
Issued  herein  should  be  quashed,  and  the 
peremptory  writ  prayed  for  denied. 

It  is  80  ordered.    All  concur. 


D0RRANC3B  v.  DORRANCE. 

(Supreme  Court  of  Missouri.     April  2,  1914.) 

1.  DivoBCK  (I  167*)  —  Dkcbke  —  Vacation — 
Fbaud. 

Rev.  St  1909,  |  2381,  forbidding  a  petition 
for  review  of  a  judgment  for  divorce,  does  not 
prohibit  the  vacation  of  a  divorce  decree  in 
equity  for  fraud,  since,  if  so  construed,  it  would 
be  in  violation  of  Const  art.  6,  H  1,  22,  as  de- 
priving the  circuit  courts  of  a  portion  of  ttieir 
ancient  equity  jurisdiction. 

[Ed.  Note.— For  other  cases,  gee  Divorce,  Cent. 
Dig.  if  533-648;   Dec.  Dig.  {  167.*] 
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2.  PiAADiNO  (I  406*)— Causes  of  Action— 
Misjoinder— Waiver. 

Rev.  St.  1909,  §  1800,  provides  that,  when 
Beveral  causes  of  action  nave  been  improperly 
united,  defendant  may  call  attention  to  such 
misjoinder  by  demurrer,  and  section  1804  de- 
clares that  all  objections  to  a  petition  enumerat- 
ed in  section  1800  not  raised  by  demurrer  or  an- 
swer shall  be  deemed  waived  except,  etc.  Held 
that,  where  no  objection  was  raised  by  demurrer 
or  answer  to  alleged  misjoinder  of  a  cause  of 
action  to  set  aside  a  divorce  decree  for  fraud, 
with  a  statutory  action  by  the  wife  for  mainte- 
nance, the  misjoinder,  if  any,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  1355-1359,  1361-1365,  1367-1374, 
1386 ;    Dec  Dig.  S  406.*] 

3.  Husband   and  Wira    (§  295»)— Maintb- 

HANCE— TBMPOBABT  ALLOWANCE. 

Where  a  wife  promptly  sued  to  set  aside  a 
divorce  decree  obtained  by  her  husband  for  gross 
fraud,  the  existence  of  the  decree  between  the 
time  of  its  rendition  and  the  institution  of  the 
suit  did  not  preclude  complainant  from  obtain- 
ing an  allowance  for  maintenance  during  such 
period. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  1064-1088;  Dec.  Dig.  S 
295.*] 

4.  Husband  and  W^ifb  (J  295*)— Suit  fob 
Maintenance— Attobnet's  Fees. 

A  wife  may  have  an  allowance  for  attor- 
ney's fees  for  prosecuting  a  suit  for  maintenance, 
though  such  fees  are  not  expressly  authorized  by 
Rev.  St  1909,  |  8295,  authorizing  a  wife  to 
maintain  a  suit  tor  maintenance. 

[EA.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $§  1084-1088;  Dec  Dig.  { 
295.*] 

5.  Husband  and  Witk  (§  19*)- Maintenance 
OF  Wife— Necessabies— liABiLiTT  of  Hus- 
band. 

At  common  law  a  husband  is  liable  to  a 
third  person  for  necessaries  furnished  to  his 
wife,  when  the  husband  has  neglected  to  supply 
her  with  reasonable  support. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §|  109, 121-138, 142,  146,  322; 
Dec  Dig.  S  19.*] 

6.  Husband  and  Wife  (J  301*)— Mainte- 
nance—Attorney's  Fees. 

Where  a  wife  was  required  to  successfully 
maintain  a  suit  to  set  aside  a  divorce  decree  ob- 
tained against  her  by  her  husband,  for  fraud, 
before  she  could  sue  for  maintenance,  an  allow- 
ance for  attorney's  fees  for  prosecuting  the  suit 
to  set  aside  the  divorce  was  properly  taxable  un- 
der a  count  of  her  petition  for  separate  main- 
tenance. 

[Ed.  Note. — For  ether  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1099;   Dec  Dig.  §  301.*] 

Bond,  J.,  dissenting. 

In  Banc  Appeal  from  St  Louis  Circuit 
Court;   Eugene  McQuillin,  Judge. 

Action  by  Emma  Dorrance  against  John 
Dorrance.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

See,  also,  242  Mo.  625,  148  S.  W.  94. 

Action  to  set  aside  divorce  and  for  main- 
tenance and  suit  money.  From  a  decree  for 
plaintiff,  defendant  appeals. 

Plaintiff's  amended  petition,  upon  which 
the  trial  below  was  bad,  charges  that  on 
May  25,  1906,  she  was  the  lavrful  wife  of  de- 
fendant; that  on  said  last-named  date  de- 
fendant instituted  a  suit  against  her  for  di- 


vorce in  the  circuit  court  of  St  Louis  dty; 
that  defendant  fraudulently  induced  said  cir- 
cuit court  to  assume  jurisdiction  of  said  suit 
by  falsely  alleging  in  his  petition  that  he  was 
a  resident  of  St  Louis  dty,  when,  in  truth 
and  in  fact,  he  was  at  that  time  a  resident  of 
Chariton  county.  Mo.;  that  at  the  time  said 
action  for  divorce  was  Instituted  by  defend- 
ant, he  well  knew  that  plaintiff  was  a  resi- 
dent of  Kansas  City,  Mo.,  and  could  be  serv- 
ed in  said  dty  with  a  summons;  that  for  the 
purpose  of  fraudulently  procuring  a  divorce 
from  the  plaintiff  without  her  knowledge,  de- 
fendant made  and  attached  to  said  petition 
for  divorce  an  affidavit  falsely  alleging  and 
redting  "that  this  plaintiff  had  absconded 
from  her  usual  place  of  abode,  and  that  al- 
though said  John  Dorrance  bad  diligently 
sought  to  locate  her,  he  was  unable  to  do  so 
or  to  learn  her  whereabouts,  and  that  this 
plaintiff  had  concealed  herself  so  that  the 
ordinary  process  of  law  could  not  be  served 
upon  her  In  this  state,  and  praying  therefore 
an  order  of  said  court  that  notice  of  said 
suit  be  given  by  publication;"  that  upon  such 
false  allegations  in  said  petition,  and  the  af- 
fidavit attached  thereto,  defendant  fraudu- 
lently caused  and  Induced  the  drcuit  court 
of  said  dty  of  St  Louis  to  issue  an  order  of 
publication,  whereby  said  court  attempted  to 
obtain  Jurisdiction  of  plaintiff;  that  by  rea- 
son of  said  fraudulent  acts  of  plaintiff  in 
bringing  said  suit  for  divorce  in  a  county 
where  he  did  not  reside,  and  by  serving  her 
with  publication  when  her  address  and 
whereabouts  in  this  state  were  personally 
known  to  said  defendant  she  obtained  no 
knowledge  of  the  pendency  of  said  action  and 
made  no  defense  thereto;  that  on  November 
9,  1906,  defendant,  by  certain  false  and  per- 
jured evidence.  Induced  the  circuit  court  of 
St  Louis  dty  to  grant  to  liim  a  divorce  from 
plaintiff  on  grounds  which  had  no  existence 
in  fact  which  said  divorce  was  obtained  at 
an  ex  parte  hearing,  without  any  knowledge 
on  the  part  of  plaintiff  that  said  suit  had 
been  instituted.  Wherefore  plaintiff  prayed 
that  on  account  of  the  aforesaid  fraudulent 
acts  of  defendant  said  Judgment  of  divorce 
be  set  aside,  and  that  plaintiff  be  restored  to 
the  marital  rights  which  existed  between  her 
and  defendant  before  said  Judgment  was  en- 
tered. 

A  second  count  in  plaintiff's  petition 
charges  defendant  with  living  in  open  adul- 
tery with  a  negro  woman,  and  other  gross 
violations  of  his  marital  obligations,  whereby 
it  was  rendered  Impossible  for  plaintiff  and 
defendant  to  Uve  together  in  the  future  as 
man  and  wife.  Wherefore  plaintiff  prayed 
that  defendant  be  required  and  adjudged  to 
pay  to  her  a  reasonable  attorney's  fee  for 
prosecuting  this  action;  a  reasonable  allow- 
ance for  her  support ;  and  a  reasonable  sum 
for  her  support  during  the  pendency  of  this 
action. 


*FoT  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Olg.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


Ho.) 


DORRANCE  v.  DORRANCE 


785 


To  this  petition  defendant  Interposed  a 
general  demurrer,  wblch  was  by  the  trial 
court  sustained,  and,  plaintiff  declining  to 
plead  further,  a  final  Judgment  was  render- 
ed against  her,  from  which  she  appealed  to 
this  court.  Upon  a  hearing  of  her  appeal  by 
this  court,  the  Judgment  of  the  circuit  court 
of  St.  Louis  dty  was  reversed,  and  the  cause 
remanded.  See  Dorrance  v.  Dorrance,  242 
Mo.  625,  148  S.  W.  94,  where  the  allegations 
of  plaintiff's  petition  are  more  fully  recited. 
When  the  cause  was  remanded  to  the  cir- 
cuit court,  the  defendant  filed  a  general  de- 
nial, but  did  not,  either  by  demurrer  or  an- 
swer, allege  that  there  was  a  misjoinder  of 
causes  of  action  In  plaintiff's  petition. 

Upon  a  retrial  of  this  cause  in  the  circuit 
court  of  St  Iionis  dty  on  December  20,  1912, 
tliat  court  made  a  finding  in  faror  of  plain- 
tiff on  the  first  count  of  her  petition,  and  set 
aside  the  divorce,  and  adjudged  the  defend- 
ant to  pay  the  plaintiff  $7,500  for  her  attor- 
ney's fees  in  prosecuting  this  cause.  On  the 
second  count  of  her  petition,  the  finding  was 
for  defendant,  and  it  was  adjudged  that  said 
second  count  be  dismissed  without  prejudice. 

On  the  3l8t  day  of  December,  1912,  during 
the  same  term  at  which  the  decree  of  Decem- 
ber 20,  1912,  was  entered,  the  plaintiff  filed 
her  motion  to  modify  the  Judgment,  by  which 
the  second  count  oil  her  petition  waB  dis- 
missed, and  to  allow  her  on  said  second  count 
$6,000,  being  the  amount  expended  for  her 
support  and  expenses  incurred  in  prosecuting 
this  cause,  and  $2,500  per  annum  for  her 
permanent  separate  support  and  mainte- 
nanca  On  January  31,  1913,  being  a  part  of 
the  same  December  term,  the  plaintiff's  mo- 
tion to  modify  coming  on  to  be  heard,  and 
both  parties  appearing,  the  court  set  aside 
and  vacated  its  Judgment  of  December  20, 
1912,  and  the  cause  was  again  submitted  up- 
on the  pleadings  and  evidence  theretofore 
adduced.  The  court  thereupon  found  in  fa- 
vor of  the  plaintiff  on  both  counts  of  her  pe- 
tition. On  the  first  count  the  court  set  aside 
the  decree  of  divorce,  as  prayed,  and  restor- 
ed plaintiff  to  aU  her  marital  rights  as  the 
wife  of  defendant.  And  on  the  second  count 
In  her  petition  the  court,  of  Its  own  motion, 
awarded  her  $7,600  attorney's  fees  incurred 
In  bringing  and  prosecuting  this  action,  and 
also  awarded  her  $6,000  for  her  support  and 
maintenance  since  the  25th  day  of  May,  1906, 
and  a  further  allowance  of  $2,500  per  annum 
for  her  future  support  and  maintenance, 
which  latter  amount  the  court  decreed  should 
be  paid  in  monthly  installments  on  the  15th 
day  of  each  month,  beginning  on  the  16th 
day  of  February,  1913,  and  retained  jurisdic- 
tion of  the  cause  for  the  entry  of  such  fur- 
ther orders  touching  the  allowance  of  main- 
tenance and  suit  money  as  may  hereafter  b« 
deemed  proper. 

From  this  last-mentioned  or  modified  Judg- 
ment, the  defendant  appealed,  and,  without 
bringing  np  the  evidence  upon  wMcb  the 

106  S.W.-60 


judgment  is  predicated,  asserts:  (1)  That  we 
should,  upon  the  record  proper,  reconsider 
and  reverse  the  rule  and  decision  announced 
by  this  court  when  the  cause  was  here  upon 
the  first  appeal;  (2)  that  plaintiff  Is  not  en- 
titled to  any  of  the  relief  granted  to  her  un- 
der the  second  count  of  her  petition,  because 
an  action  for  maintenance  cannot  be  coupled 
with  an  action  for  equitable  relief;  (3)  that, 
as  plaintiff  was  not  the  wife  of  defendant  be- 
tween November  9,  1906  and  January  31, 
1913  (while  the  decree  of  divorce  was  in 
force)  no  allowance  can  be  made  for  her  sup- 
port during  that  period  of  time;  and  (4)  that 
there  is  no  law  to  support  plaintiff's  allow- 
ance for  attorney's  fees. 

0.  Orrlck  Bishop,  of  St  Louis,  and  Gerson 
B.  Silverman,  of  Kansas  City,  for  appel- 
lant Loomls  O.  Johnson,  of  St  Louis,  and 
Horace  H.  Blanton,  of  Kansas  Olty,  fOr  re- 
spcmdent 

I.  Relief  Against  Fraudulent  Divorce. 

BROWN,  J.  (after  sta^g  the  facts  as 
above).  [1]  We  decline  to  recede  from  the 
rules  of  law  announced  In  our  majority  opin- 
ion when  this  case  was  here  upon  the  first 
appeal.  242  Mo.  625,  148  S.  W.  94.  If  sec- 
tion 2881,  R.  S.  1909,  forbidding  a  petition 
for  the  review  of  a  Judgment  for  divorce,  is 
InteudeU  to  prohibit  relief  in  equity  against 
such  frauds  as  were  perpetrated  upon  the 
circuit  court  and  upon  the  plaintiff  in  obtain- 
ing the  divorce  granted  to  defendant  then 
clearly  such  section  is  unconstitutional. 
The  powet  of  courts  to  grant  equitable  relief 
against  frauds  is  as  firmly  interwoven  in  our 
system  of  Jurisprudence  as  the  power  to 
grant  relief  at  law.  The  people  having  ex- 
pressly conferred  equitable  powers  upon  the 
courts  of  this  state  by  the  very  CJonstitution 
which  calls  such  courts  Into  existence  (sec- 
tion 1,  art.  6,  C!onstttuUon  of  Missouri),  the 
General  Assembly  cannot  withdraw  or  un- 
reasonably restrict  such  powers  without  vio- 
lating the  organic  law.  Section  22,  art.  6, 
Constitution  of  Missouri,  vests  the  circuit 
courts  with  original  Jurisdiction  In  all  civil 
cases  not  otherwise  provided  for.  In  the 
face  of  the  foregoing  constitutional  powers, 
for  the  General  Assembly  to  undertake  to 
nail  up  the  doors  of  the  courts  of  equity 
by  saying  to  them  that  whatever  may  be 
done  under  the  forms  of  the  divorce  statutes 
is  too  sacred  to  be  inquired  Into  Is  an  un- 
thinkable anomaly. 

II.  MlsJolDder  of  Causes  of  Action. 

[2]  The  insistence  of  defendant  that  the 
trial  court  possessed  no  Jurisdiction  of  the 
second  connt  of  plaintUTs  petition,  for  the 
alleged  reason  that  a  statutory  action  for 
maintenance  cannot  be  intermingled  or  Join- 
ed with  an  equitable  action  to  set  aside  a 
flrandnlent  divorce^  Is  not  before  as  on  this 
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appeal,  for  the  reason  tbat  defendant  waiv- 
ed that  Issue  by  failing  to  raise  the  question 
of  misjoinder  of  causes  of  action  by  either 
demurrer  or  answer.  This  pretended  issue 
is  somewhat  stale.  Section  1800,  R.  S.  1909, 
proTides  that,  when  it  shall  appear  on  the 
face  of  a  petition  that  "several  causes  of  ac- 
tion have  been  improperly  united,"  the  de- 
fendant may  call  attention  to  such  misjoin- 
der by  demurrer;  and  section  1804  provides 
that  aU  of  the  objections  to  a  petition  enu- 
merated in  section  1800  which  are  not  raised 
by  demurrer  or  answer  shall  be  deemed 
waived,  except  objections  to  the  jurisdiction 
of  the  court  over  the  subject-matter,  and  the 
failure  of  the  petition  to  state  a  cause  of 
action.  Under  these  statutes,  if  there  was  a 
misjoinder  of  causes  of  action  in  plaintiff's 
petition,  such  misjoinder  was  waived.  Gard- 
ner V.  Robertson,  208  Mo.  605,  106  S.  W.  645 ; 
Hendricks  v.  CaUoway,  211  Mo.  536,  111  S. 
W.  60;  Stone  v.  Perkins,  217  Mo.  loc.  at 
604,  117  S.  W.  717,  129  Am.  St  Rep.  536; 
and  Jackson  v.  Johnson,  248  Mo.  680,  154 
S.  W.  759.  The  jurisdiction  of  equitable  ac- 
tions is  expressly  conferred  upon  circuit 
courts  both  by  the  Ck)de  and  the  C!onstitu- 
tlon.  Section  3956,  R.  S.  1909,  and  sections  1 
and  22,  art  6,  Constitution  of  Missouri  The 
action  of  a  married  woman  for  maintenance 
is  expressly  conferred  upon  the  circuit  court 
by  section  8295,  R.  S.  1909,  so  that  there  is 
no  foundation  for  the  assertion  that  the  trial 
court  did  not  possess  jurisdiction  to  hear 
and  determine  both  counts  of  plaintiff's  peti- 
tion. The  defendant  seems  to  rely  almost 
entirely  upon  Sharpe  v.  Sharpe, .  134  Mo. 
App.  278,  114  S.  W.  684,  to  sustain  his  con- 
tention on  this  point  but  we  do  not  think 
the  Sharpe  Case  furnishes  a  basis  for  over- 
ruling the  decisions  of  this  court  last  above 
cited. 

'in.  Maintenance. 

[3]  A  further  insistence  of  defendant  Is 
that  the  allowance  of  $6,000  to  plaintiff  for 
her  support  between  May  15,  1906,  and  the 
31st  day  of  January,  1913,  is  erroneous,  be- 
cause the  allegations  of  plaintiff's  petition 
show  that,  during  a  part  of  that  period  of 
time,  the  defendant's  decree  of  divorce  was 
in  force,  and  the  plaintiff  was  therefore  not 
his  wife,  and  not  entitled  to  support  from 
him.  This  insistence  amounts  to  an  assertion 
that,  notwithstanding  plaintiff  was  guilty  of 
a  gross  fraud,  both  upon  the  court  which 
granted  the  divorce  and  upon  the  plaintiff  in 
this  cause,  and  notwithstanding  plaintiff  act- 
ed with  promptness  in  her  efforts  to  undo 
the  wrongs  which  had  been  perpetrated  by 
defendant,  he  should  not  be  wholly  stripped 
of  the  fruits  of  that  transaction,  but  should 
be  allowed  to  use  the  fraudulent  divorce  as 
a  bar  of  estoppel  against  liability  for  failing 
to  support  plaintiff  during  the  time  neces- 
sarily consumed  in  setting  the  divorce  aside. 
For  a  plea  that  is  entirely  outside  the  pale 
of  equity  and  good  conscience  this  alleged 


estoppel  is  certainly  unique.  If  a  precedent 
were  necessary,  we  would  be  strongly  tempt- 
ed to  make  one  here  and  now,  but  precedents 
are  not  wanting. 

Black,  in  the  second  edition  of  his  work 
on  Judgments  (volume  1,  §  371),  says:  "Inhere 
a  judgment  at  law  has  been  procured  by 
artifice  or  concealment  on  the  part  of  the 
plaintiff,  and  the  court  where  the  fraud  has 
been  perpetrated  is  not  able  to  afford  ade- 
quate relief,  a  court  of  equity  will  take  hold 
of  the  party  who  has  committed  the  fraud, 
and  will  prevent  his  using  the  judgment  to 
the  injury  of  his  adversary." 

In  Freeman  on  Judgments  (4th  Ed.)  vol. 
1,  p.  150,  the  rule  is  announced  thus:  "The 
case  of  a  judgment  set  aside  for  irregularity 
differs  materially  &om  that  of  one  reversed 
upon  appeal.  In  the  latter  case,  the  error 
for  which  the  Judgment  is  ultimately  avoid- 
ed is  imputed  to  the  court,  and  the  parties 
are  not  left  without  protection  for  the  acts 
which  they  have  done,  based  upon  the  judg- 
ment, and  upon  their  confidence  in  the  cor- 
rectness of  the  decision  of  the  court  But  a 
Judgment  obtained  irregularly,  and  against 
law  or  the  practice  of  the  court  is  tainted 
with  vices  liable  to  result  in  its  destruction,, 
and  for  which  the  party  practicing  the  ir- 
regularity is  alone  responsible.  When,  on 
account  of  these  vices,  the  Judgment  is  vacat- 
ed, the  party  guilty  of  the  Irregularity  seems 
to  be  as  completely  without  any  means  of 
Justification  as  though  no  judgment  had  ever 
been  entered." 

That  the  divorce  wa»  obtained  through 
fraud  is  the  finding  of  the  trial  court  and 
the  defendant  was  so  well  satisfied  with  the 
sufficiency  of  the  evidence  that  he  does  not 
bring  It  here  for  our  review. 

In  this  case  the  decree  of  the  circuit  court 
on  the  first  count  of  plainttfTs  petition  sets 
aside  the  divorce  and  restores  her  to  all  the 
marital  rights  which  she  enjoyed  before  such 
divorce  was  granted.  Under  a  fair  Inter- 
pretation of  that  decree,  it  relates  back  to 
the  date  when  the  fraudulent  decree  of  di- 
vorce was  entered,  and  entitles  plaintiff  to 
the  support  which  she  was  temporarily  pre- 
cluded from  obtaining  by  the  existence  of 
such  a  divorce.  No  one  should  be  permitted, 
either  at  law  or  in  equity,  to  set  up  his  own 
wrongful  acts  as  a  bar  to  a  Just  cause  of' 
action.  In  harmony  with  this  view  is  the 
rule  that  when  one  who  has  stolen  or  fraud- 
ulently converted  money  of  another  is  sued 
therefor  In  assumpsit,  he  will  not  be  allowed- 
to  set  up  bis  theft  or  wrongful  conversion 
as  a  defense.  Bliss  on  Code  Pleading  (3d 
Ed.)  f  13;  Gordon  v.  Bruner,  49  Mo.  670; 
Crane  v.  Murray,  106  Mo.  App.  097,  80  S.  W. 
280;  and  Mathea  v.  Switzer  Lumber  (3o., 
158  S.  W.  729. 

IV.  Allowance  of  Attorney's  Fees. 

The  allowance  of  attorney's  fees  for  pros- 
ecuting the  suit  to  set  aside  the  fraudulent- 
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divorce  and  for  maintenance  presents  an  is- 
sue possessing  some  difficulties. 

[41  Section  8295,  R.  S.  1909,  does  not  spe- 
cifically authorize  an  allowance  of  attorney's 
fees  for  prosecuting  suits  for  maintenance, 
but  our  Courts  of  Appeals  have  uniformly 
approved  such  allowances.  Behrle  v.  Behrle, 
120  Mo.  App.  loc.  clt  682,  97  S.  W.  1005; 
Hedrlck  v.  Hedrlck,  157  Mo.  App.  loc.  dt 
636,  138  S.  W.  678;  and  Wyrlck  v.  Wyrick, 
162  Mo.  App.  723,  145  S.  W.  144. 

It  may  not  be  amiss  to  observe  that,  so 
great  Is  the  interest  of  society  in  the  hus- 
band's duty  to  furnish  maintenance  to  the 
wife  whom  he  has  wrongfully  deserted,  the 
failure  on  his  part  to  furnish  her  reasonable 
support  is  made  a  criminal  offense.  Section 
4495,  R.  8.  1909,  as  amended  Laws  1911,  p. 
193. 

[S]  It  is  a  very  ancient  rule  of  the  com- 
mon law  that  the  husband  is  liable  to  a 
third  party  for  necessaries  furnished  to  his 
wife  when  such  husband  has  neglected  to 
supply  her  with  reasonable  support.  21  Cya 
p.  1215,  M. 

[6]  When  the  husband,  without  good  cause, 
deserts  his  wife  and  fails  to  furnish  her 
with  such  support  as  his  means  will  warrant, 
the  services  of  an  attorney  to  compel  such 
defaulting  husband  by  suit  to  furnish  the 
maintenance  contemplated  by  section  8293, 
supra,  becomes  an  immediate  necessity  of 
the  wife,  and  where,  as  In  this  case,  the 
husband's  wrongful  conduct  has  rendered  a 
suit  against  him  necessary  to  obtain  or  pre- 
serve lawful  rights  of  the  wife,  he  becomes 
as  much  liable  for  her  attorney's  fees  thus 
Incurred  as  he  would  for  necessary  food, 
clothing,  etc.,  purchased  by  her  on  bis  credit 
This  view  finds  support  in  the  recent  case 
of  Horn  v.  Schmalholz,  in  the  Appellate  Di- 
vision of  the  Supreme  Court  of  New  York, 
150  App.  Dlv.  333,  134  N.  Y.  Supp.  652.  The 
statutes  of  New  York  require  the  courts  of 
that  state  to  reflx  and  increase 'the  allow- 
ance for  the  separate  support  of  deserted 
wives  when  the  husbands'  financial  condition 
Justifies  such  increase,  and  this  was  an  ac- 
tion to  recover  from  the  husband  for  legal 
services  rendered  to  a  wife  In  prosecuting  a 
suit,  whereby  a  decree  was  obtained  In  In- 
creasing her  allowance  for  separate  support 
from  $120  to  $200  per  month.  In  sustaining 
the  judgment  for  services  of  an  attorney  em- 
ployed by  the  wife,  the  New  York  court, 
supra,  said :  "The  right  to  maintain  the  ac- 
tion in  the  case  at  bar  is  a  common-law  right, 
not  dependent  upon  the  provisions  of  the 
Code  relative  to  counsel  fees,  but  based  npon 
the  continuance  of  the  marital  status  and  the 
husband's  common-law  obligation  to  protect 
and  support  the  wife  therein.  I  am  of  the 
opinion  that,  when  the  Legislature  conferred 
Jurisdiction  upon  the  Supreme  Court  enabling 
it  to  reflx  the  amount  provided  for  the  wife's 
support  by  final  Judgment  in  a  separation 
action,  the  common-law  liability  of  the  bus- 


band  continued,  requiring  him  to  pay  for 
the  legal  services  necessarily  and  properly 
employed  by  the  wife  In  enforcing  such  leg- 
islative rights.  In  the  same  degree  and  to 
the  same  extent  as  in  the  case  of  similar 
services  necessarily  rendered  in  the  action 
prior  to  final  Judgment." 

Under  the  common  law  the  wife  did  not 
occupy  the  exalted  position  which  she  does 
at  the  present  time,  and,  wliile  she  could 
purchase  necessary  supplies  on  the  credit  of 
her  husband,  she  could  not  maintain  a  suit 
to  compel  him  to  support  her.  Story's  Equity 
Jurisprudence  (13th  Ed.)  vol.  2,  p.  766.  See, 
also,  page  767  of  the  same  volume,  where  the 
announcement  is  made  that  a  more  liberal 
rule  prevails  in  America  for  safeguarding 
the  rights  of  wives  whose  husbands  have 
deserted  them  without  cause.  Section  8295, 
supra,  did  not  create  any  new  duty  on  the 
part  of  the  husband.  It  only  furnished  a 
statutory  remedy  for  enforcing  rights  of  the 
wife  which  are  as  old  as  civilization. 

We  approve  the  ruling  of  our  Courts  of 
Appeals  that  the  wife  ia  entitled  to  suit 
money  when  the  unlawful  conduct  of  her 
husband  has  rendered  necessary  an  action 
for  her  separate  support.  Such  rule  Is  emi- 
nently Just  and  suiH)orted  by  the  promptings 
of  enlightened  civilization. 

By  what  is  here  said  we  do  not  wish  to 
be  understood  as  referring  to  an  allowance 
for  suit  money  pendente  lite  in  an  action  by 
the  wife  for  maintenance.  In  the  action  at 
bar  the  wife's  right  to  maintenance  has  been 
determined  upon  a  full  trIaL  In  this  case 
the  wrongful  conduct  of  the  husband  ren- 
dered it  necessary  for  plaintiff  to  prosecute 
a  suit  to  annul  a  fraudulent  divorce  before 
she  could  recover  in  her  action  for  mainte- 
nance, and  we  hold  that  the  allowance  of 
attorney's  fees  for  prosecuting  the  suit  to 
set  aside  the  divorce  were  properly  taxable 
under  the  second  count  of  her  petition.  Her 
action 'for  support  would  have  been  unavail- 
ing if  it  bad  not  been  preceded  by  or  made 
a  part  of  the  suit  for  maintenance.  Defend- 
ant's wrongful,  if  not  criminal,  conduct,  in 
trying  to  escape  liability  for  her  support  by 
procuring  the  fraudulent  decree  of  divorce 
was  the  very  cause  why  a  Judgment  for  her 
maintenance  was  so  difficult  to  obtain,  and 
it  is  altogether  appropriate  that  he  should 
bear  the  added  expense  of  undoing  his  own 
intentional  wrong. 

The  allowance  of  $7,500  for  attorney's  fees 
seems  rather  large,  but  defendant  has  not 
brought  up  the  evidence  upon  which  that 
Judgment  is  based,  and  cannot  be  heard  to 
challenge  its  sufficiency  here. 

y.  Motion   to  Dismiss. 

Plaintiff  has  filed  in  this  case  a  motion  to 
dismiss  defendant's  appeal,  because  his  ab- 
stract contains  matters  not  existing  In  the 
record  proper  or  in  the  bill  of  exceptions. 
The  abstract  is  very  irregular,  and,  by  the 
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fosertlon  of  extraneous  matters,  seems  to  be 
Intended  to  deceive  the  court  Perhaps  we 
would  have  been  Justified  In  dismissing  the 
appeal  without  considering  the  cause  on  Its 
merits.  However,  as  the  cause  has  been 
fully  briefed  on  the  merits,  we  have  Investi- 
gated every  Issue  which  we  may  consider 
under  the  record  proper,  and,  as  we  are 
satisfied  that  the  Judgment  should  be  af- 
firmed, we  will  not  make  any  ruUng  on  the 
motion  to  dismiss.  The  Judgment  of  the 
trial  court  is  afilrmed. 

LAMM,  C.  J.,  and  GRAVES,  FARIS,  and 
WALKER,  JJ.,  concur.  BOND,  J.,  dissents. 
WOODSON,  J.,  not  sitting. 


WILLIAMS  T.  KANSAS  CITY  SOUTHERN 

RT.  00. 
(Supreme  Court  of  Bflssonri.    April  2,  1914.) 

1.  Tbiai.  (§  156*)— Demtjbbeb  to  Evidence— 
Consider ATioN  of  Evidence. 

On  demurrer  to  the  evidence,  defendanfa 
testimony,  where  contradicted,  is  taken  as  false, 
and  plaintiff's,  where  not  aelf-evJdently  perjured 
as  opposed  to  the  physics  of  the  case,  is  taken 
as  trae. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  iS  354-866;  Dec.  Dig.  §  156.*] 

2.  Mabteb  and  Sebvant  ({  240*)— Liabiutt 
FOB  Injubt  to  Sebvant— CoNTBiBxrroBT 
Neguoence. 

An  experienced  brakeman  on  a  freight  train 
on  a  dark  night,  without  a  white  lantern,  sprang 
from  the  front  of  the  moving  engine,  intending 
to  "run  for  a  switch"  to  throw  it  without  the 
train  stopping,  and  was  injured  by  stepping 
into  a  hole  in  the  track  and  the  engine  passing 
over  him.  Held,  that  he  was  guilty  of  con- 
tributory negligence  precluding  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |$  751-756;  Dec.  Dig.  { 
240.*] 

3.  Evidence  (8  14*)— Judicial  Notice. 

Judicial  notice  was  taken  of  the  value  of  a 
li^ht  to  the  human  eye  in  the  nighttime,  in  run- 
ning along  an  imknown  runway. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  19;    Dec.  Dig.  {>  l4.*] 

Brown  and  Bond,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;  E.  B.  Porterfleld,  Judge. 

Action  by  John  L.  Williams  against  the 
Kansas  City  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Cyrus  Crane  and  Geo.  J.  Mersereau,  both 
of  Kansas  City,  for  appellant  Guthrie, 
Gamble  &  Street  and  A.  F.  Smltli,  all  of 
Kansas  City,  for  respondent 

LAMM,  C.  J.  Plaintiff  sued  in  the  Jackson 
circuit  court  for  $50,000  damages  for  person- 
al injuries.  Issue  was  Joined  on  an  amended 
petition.  Presently  plaintiff  recovered  Judg- 
ment for  $10,000,  and  defendant  appealed. 

A  word  on  the  pleadings  will  be  helpful, 
thus:  Plaintiff,  a  freight  brakeman,  com- 
plained in  hie  petition  that  he  was  employed 


on  one  of  defendant's  freight  Irains  that  was 
through  negligence  so  heavily  loaded,  operat- 
ed on  such  schedule,  and  run  at  such  speed 
that  it  was  necessary  for  him,  in  the  due 
course  of  his  employment,  to  alight  from 
the  engine  of  his  train  while  In  motion  for 
the  purpose  of  throwing  a  switch,  etc. 

(Note:  The  question  whether  the  train  was 
so  negligently  loaded,  scheduled,  and  run  as 
to  cause  plaintiff  to  alight  from  it  while  in 
motion  was  not  submitted  to  the  Jury  as  a 
ground  of  liability.) 

The  petition  next  charged  that  defendant 
"negligently  maintained  its  track,  roadbed, 
and  right  of  way  at  and  near  such  point  [to 
wit,  a  way  station,  Drexel],  so  that  the  same 
had  holes  and  depressions  therein  and  teat 
(sic)  not  reasonably  safe  for  the  use  of  its 
employes  In  passing  over  the  same  in  thei 
proper  and  required  course  of  their  employ- 
ment as  such;"  that,  as  the  direct  result  of 
such  negligent  maintenance,  plaintiff,  on  get- 
ting off  the  train  to  turn  a  switch,  fell  and 
was  injured.  Negligent  maintenance  was  the 
issue  put  to  the  Jury  as  the  ground  of  11a- 
bUity.  ■ 

The  answer  was  a  general  denial,  plus 
pleas  of  contributory  negligence  and  assump- 
tion of  risk.  The  reply  took  issue  on  the  new 
matter. 

We  allow  ourselves  a  foreword,  thus: 
There  are  record  signs  of  a  mistrial  below. 
So,  this  cause,  a  dilBcuIt  one,  having  been 
thoroughly  argued  twice  by  both  sides,  we 
believe.  In  division  and  once  in  banc,  we  are 
warned  by  respondent's  veteran  and  able 
counsel  as  follows,  to  wit:  "There  comes  a 
time  where  patience  ceases  to  be  a  virtue." 
There  were  signs  beyond  that  admonition, 
both  in  briefs  and  in  oral  argument  by  re- 
spondent, showing  that,  as  "patience  had 
ceased  to  be  a  virtue,"  impatience  had  taken 
her  place  and  was  relied  on  as  one.  Whether 
impatience  is  ever  a  virtue  at  the  bar  or  on  the 
bench  of  an  appellate  court  is  doubtful.  The 
Chinese  have  a  proverb  running,  "Patience 
and  the  mulberry  leaf  become  a  silk  gown ;" 
and  there  is  high  authority  from  no  less  a 
lawyer  than  Paul  that:  Tribulation  worketh 
patience;  and  patience,  experience;  and  ex- 
perience, hope;  and  hope,  etc.  Observe  all 
that  category  of  related  virtues  is  handy  al- 
ways, and  nowhere  more  so  than  to  bench 
and  bar. 

In  a  strong  brief  respondent  took  the  haz- 
ardous course,  of  not  making  a  plain,  concise, 
colorless  statement  of  fact  and  issues.  The 
statement  submitted  carried  the  color  of  com- 
ment with  almost  every  fact;  comment  argu- 
mentative in  character  and  having  no  legiti- 
mate place  in  a  statement  of  facts  and  issues. 
A  fact  stained  with  comment  is  an  elusive 
and  misleading  thing.  Accordingly  our  Broth- 
er, who  first  wrote  this  case  in  division,  was 
driven  away  from  respondent's  statement  be- 
cause of  the  mischief  of  its  fatal  mixture  of 
fact  and  comment  with  no  marked  line  of 
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cleavage  between  the  two,  and,  as  appel- 
kint's  statement  was  apparently  unchallenged. 
It  was  naturally  accepted  as  a  proper  one. 
In  doing  so  we  inadvertently  fell  Into  error 
and  corrected  It  by  grnntlng  a  rehearing. 
Counsel  dUTer  so  vehemently  09  the  facts 
that  we  will  discard  both  statements  and 
from  original  sources,  to  wit,  the  voluminous 
record  supplemented  by  facts  of  whldi  we 
take  Judicial  notice,  we  will  make  one  of  our 
own,  thus:  There  is  no  assignment  of  error 
here  on  any  question  of  pleading,  none  on 
any  In  the  admission  or  exclusion  of  testi- 
mony, and  none  on  any  on  the  giving  or  re- 
fusing of  instmctions  on  either  side,  save 
one,  to  wit,  the  refusal  of  an  instruction 
prayed  by  defendant  In  the  nature  of  a  de- 
murrer to  the  evidence  at  the  close  of  the 
whole  case.  Defendant  demurred  to  the  evi- 
dence at  the  close  of  plaintUTs  case,  and  again 
at  the  dose  of  the  whole  case,  and.  In  Its 
motion  for  a  new  trial  and  In  arrest  and 
now  In  Its  briefs.  It  stands  on  the  single  blunt 
proposition,  to  wit,  that  on  the  facts  plain- 
tiff made  no  case  for  the  Jury. 

Attend  to  the  facts. 

Drexel  Is  a  way  station  on  defendant's 
line  south  of  Kansas  City  at  a  point  hard  by 
where  Cass  county  corners  with  Bates  and 
the  line  dividing  Missouri  from  Kansas.  At 
the  times  In  band  the  United  States  census 
shows  It  was  a  village  of  between  400  and 
SOO  souls.  There  are  estimates  by  witnesses 
bigher  than  that.  l%e  south  line  of  the  vil- 
lage Is  a  public  east  and  west  road  cutting 
the  railroad  at  right  angles  and  running 
about  one-fourth  of  a  mile  south  of  the  sta- 
tion. Where  this  dirt  road  crosses  the  rail- 
road, there  is  the  usual  cattle  guard  and 
wing  fence.  Something  less  than  a  hundred 
feet  north  of  this  cattle  guard.  In  the  out- 
skirts of  the  village,  Is  a  switch,  and  there 
a  passing  track  commences.  Save  that  pass- 
ing track,  defendant's  road  runs  north  and 
south  and  consists  of  one  main  stem.  This 
jiasslng  track  runs  northwardly  on  the  west 
side  of  the  main  track.  This  switch  stand 
bas  a  switdi  light,  showing  red  when  the 
switch  is  open  for  the  siding  and  green  when 
open  for  the  main  track.  This  switch  stand 
is  on  the  west  side  of  the  main  track,  so 
that,  to  a  train  going  north,  the  switch 
stand  Is  on  the  fireman's  side  who  rides  on 
the  west  or  left-hand  side  of  an  engine  north 
bound,  as  was  the  engine  in  question.  South 
of  this  public  road  defendant's  track  Is  In 
a  field.  We  will  recur  in  due  course  to  the 
lay  of  the  land  at  Drexel.  Plaintiff,  when 
burt,  must  have  been  the  rise  of  24  years  of 
age  (26  at  the  time  of  the  trial).  He  had 
commenced  his  railroading  with  the  Santa  T6 
as  a  call  boy  at  the  age  of  19  or  20.  He 
next  was  a  fireman  on  a  switch  engine  In  a 
Santa  F6  yard.  The  then  was  a  yard  switch- 
man. He  then  fired  a  road  engine  on  the 
Santa  F(.  For  some  act  of  "insubordina- 
tion'' he  was  discharged  from  that  road,  and 
in  April,  1907,  he  took  service  with  defend- 


ant, and  was  assigned  to  duty  la  Pittsburg, 
Kan.,  as  an  extra  freight  brakenum,  running 
for  four  months  mostly  south  from  tttat  place 
(a  division  terminal  point),  when,  now  and 
then,  he  was  called  to  duty  as  an  extra 
man,  but  he  also  ran  north  through  Drexel  to 
Kansas  City.  The  trip  slips  kept  by  de- 
fendant show  that  prior  to  bis  Injury  be 
made  22  trips  north  from  Pittsburg  to  Kan- 
sas City,  as  we  understand  it,  during  April, 
May,  June,  and  up  to  July  22d,  In  1907. 
There  is  no  contradiction  of  these  slips,  al- 
though plaintifTs  recollection  varies  In  some 
Instances  from  no  trip  that  he  remembers  up 
to  several  he  recalls.  As  a  switchman's  and 
a  brakeman's  duties  overlap  to  some  extent, 
we  may  call  plaintiff  an  experienced  brake- 
man.  There  were  trains  on  defendant's  road 
called  "regular"  or  "superior"  freight  trains 
— "carded"  trains,  scheduled  and  entitled  to 
the  right  of  way,  as  against  'Inferior"  or  ex- 
tra freight  trains.  One  of  its  superior  trains 
was  numbered  53,  and  henceonward  we  will 
call  it  train  No.  63.  On  a  dark  night,  about 
midnight  of  July  22,  1907,  and  on  schedule 
time.  No.  68  was  south  bound,  loaded  with 
merchandise,  and  due  to  leave  Drexel  at 
11:26  p.  m.,  passing  through  without  stop- 
ping. At  that  very  same  time  plaintiff  was 
approaching  Drexel  from  the  south  on  an 
extra  freight  of  28  loaded  coal  cars  from 
Pittsburg,  Kan.,  bound  for  Kansas  City. 
Plaintiff  was  riding  on  the  engine  on  a  seat 
provided  on  the  fireman's  side,  a  proper  place 
for  him  to  be.  His  train  crew  consisted  of  a 
conductor,  riding  In  the  caboose,  a  rear  brake- 
man,  an  engineer,  and  a  fireman.  By  the 
rules  of  the  company  the  conductor  had 
charge  of  the  train,  but  the  engineer  was  also 
charged  with  responsibility,  and  the  case  may 
proceed  on  the  theory  that  the  evidence  shows 
it  was  proper  for  the  head  brakeman  to  take 
orders  from  the  engineer,  under  the  circum- 
stances presently  disclosed.  Coming  Into 
Drexel  from  the  south  Is  an  upgrade,  what 
per  cent,  we  are  not  informed.  But  a  train 
loaded  to  its  tonnage  capacity  labors  some 
In  reaching  the  summit  of  the  grade.  There 
being  no  evidence  contra,  we  will  assume 
plaintiffs  train  was  loaded  to  rulable  capac- 
ity. The  switch  spoken  of  Is  not  at  the  sum- 
mit, but  south  of  It,  and  we  take  It  the 
grade  vanishes  somewhere  between  this 
switch  and  the  station. 

The  main  track  Is  on  a  "little  curve," 
and  there  Is  some  slope  from  the  west  to  the 
east,  so  that  the  roadbed  Is  a  bit  higher 
above  the  natural  level  of  the  ground  on  the 
west  than  on  the  east.  We  take  It  from  the 
record  that  on  the  west  there  Is  a  little  cut 
and  the  usual  drain.  The  roadbed  is  what 
might  be  called  a  dump  2,  or  3,  or  maybe  4, 
feet  high,  and  the  rise  of  8  feet  across  from 
shoulder  to  shoulder,  the  slope  a  gentle  one. 
The  ties  on  this  dump  are  8  feet  long,  and 
the  track  of  the  standard  gauge,  to  wit,  4 
feet  8  inches.  We  will  recur  to  the  condition 
of  the  track  and  sides  again.     If  a  train 
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north  bound  and  loaded  to  Its  lumal  and  mi- 
able  capacity  stops  on  tbls  grade,  It  Is  more 
dlBlcuIt  to  start  than  tf  the  grade  was  level. 
Such  trains  do  stop  there  and  start  without 
mishap,  but  sometimes  one  happens.  If  the 
train  can  start  with  the  slack  out,  well  and 
good;  but  If  It  has  to  back  against  set 
brakes,  so  as  to  get  the  benefit  of  the  slack 
in  starting,  sometimes  the  Jerk  in  taking  up 
the  slack,  or  lost  motion,  pulls  out  a  draw- 
bar. When  that  happens  not  only  delay 
occurs,  but  there  is  extra  and  disagreeable 
labor  for  the  conductor  and  brakemen  In 
making  a  chain  coupling  (a  chain  being  car- 
ried in  caboose  or  engine  for  such  emergen- 
cy), the  train  is  damaged,  and  a  "report" 
is  forthcoming.  Because  of  the  possibility 
of  these  incidents,  in  order  to  save  time, 
damage,  and  disagreeable  work  to  the  men, 
a  custom  or  "practice"  had  grown  up  among 
defendant's  freight  brakemen  in  approach- 
ing the  Drexel  switch  from  the  south  (and 
elsewhere  under  like  conditions)  to  "run  for 
the  switch"  when  their  trains  took  siding 
there  to  clear  for  superior  trains.  We  will 
recur  to  this  custom  later  on.  A  run  for  a 
switch  means  that  a  head  brakeman  leaves 
the  going  engine,  beats  it  to  the  switch,  and 
turns  the  latter  so  his  train  can  take  the 
siding  without  stopping.  There  was  no  rule 
of  the  company  requiring  this  to  be  done. 
(Speaking  of  rules  we  will  recur  to  the  sub- 
ject-matter again.)  The  oflScer  in  the  operat- 
ing department  next  above  the  conductor  was 
the  trainmaster;  above  him,  the  superin- 
tendent There  was  no  evidence  that  de- 
fendant's trainmasters  or  superintendents 
had  actual  notice  of  this  custom,  but  it  bad 
existed  for  8  or  12  years,  evidently  to  the 
actual  knowledge  of  conductors  and  a>gl- 
neers,  and  the  case  proceeds  upon  the  theory 
that  it  had  existed  for  such  time  that  no- 
tice to  the  company  might  be  Inferred.  To 
enable  brakemen  to  leave  a  going  engine,  the 
motion  of  the  train  Is  slowed  down  to  some- 
thing like  a  fiist  walk,  say,  3  or  4  miles  per 
boor.  On  the  night  in  question,  while  his 
train  was  going  from  20  to  25  miles  per  hour, 
and  was  a  mile  or  so  south  of  Drexel,  a  con- 
versation occurred  between  plaintiff  and 
Mahan,  the  engineer.  Plaintiff  does  not 
recollect  the  whole  of  this  conversation,  but 
there  is  no  material  difference  between  the 
part  of  it  plaintiff  recollects  and  the  cor- 
responding part  of  the  engineer's  testimony. 
The  substance  of  it  was  that  the  engineer 
asked  plaintiff  to  "get  the  Drexel  switch" 
for  him.  There  was  something  said  about 
being  on  "short  time"  for  No.  53.  FlalntifC 
admits  he  knew  of  the  cattle  guard,  but  says 
he  knew  nothing  of  track  or  side  condition 
before  his  injury.  The  engineer  says  he 
cautioned  him  about  the  cattle  guard,  told 
him  there  was  a  slat  or  so  out  next  to  the 
wing  fence.  Plaintiff  does  not  deny  what 
the  engineer  says.  All  sides  agree  that  no 
directions  or  suggestions  were  given  to  plain- 
tiff about  the  character  of  the  ground  or 


the  condition  of  the  track,  or  where  he 
should  run,  nor  did  plaintiff  ask  for  any. 
He  assumed  to  know  and  act  on  his  own 
Judgment.  He  says  he  used  his  own  "no- 
tion," and  he  furthermore  admits  that  he 
knew  from  the  time  card  that  his  train  would 
have  to  take  the  siding  at  Drexel  to  let  53 
go  by,  and  that  he  would  be  expected  to 
"get  the  switch"  without  this  conversation 
with  the  engineer.  This  is  the  last  the  en- 
gineer saw  of  plaintiff  until  after  the  acci- 
dent Both  the  engineer  and  plaintiff  under- 
stood that  the  meaning  of  the  engineer's  re- 
quest was  for  plaintiff  to  "run  for  the 
switch,"  so  that  the  train  need  not  stop  in 
passing  on  the  siding  to  clear  for  No.  53. 
In  switching  in  the  nighttime,  a  brakeman 
carries  two  lanterns  furnished  by  the  com- 
pany, one  a  white  lantern  to  see  by,  and  the 
other  a  red  lantern  to  signal  vrith.  While 
signals  are  made,  when  necessary,  on  the 
fireman's  side,  to  be  by  him  caught  and 
transmitted  to  the  engineer,  yet  usually  sig- 
nals are  given  on  the  engineer's  side.  One 
can  somewhat  see  where  to  step  by  a  red 
lantern  by  putting  it  close  to  the  ground, 
but  its  normal  railroad  function  is  to  signal 
with,  and  not  to  give  light  to  see  by.  It  was 
admitted  on  oral  argument  that  the  brake- 
man  fills,  trims,  and  looks  after  his  own  lan- 
terns. A  company  rule  seems  to  require  that 
they,  as  well  as  all  "tools,"  be  kept  in  safe 
and  good  condition.  Plaintiff  had  two  as 
above.  He  stayed  on  the  fireman's  side  un- 
til the  train  approached  the  Drexel  switch, 
which  showed  at  the  time  a  green  light,  in- 
dicating the  main  line  was  open.  He  then 
left  the  fireman's  side  of  the  engine  cab,  and 
instead  of  going  down  the  gangway,  where 
steps  are  provided  and  usually  used  to  get 
on  and  off  of  an  engine,  he  took  his  own 
course,  and  went  out  the  fireman's  cab  win- 
dow, and,  by  means  of  the  running  board 
there  and  a  steamchest,  he  got  to  the  pilot 
on  the  fireman's  side.  A  locomotive  engine 
has  a  running  board  on  either  side.  The 
pilot  of  an  engine  is  the  V-sliaped  "cowcatch- 
er" of  common  knowledge.  Where  it  com- 
mences it  is  about  as  wide  as  the  engine. 
This  part  may  be  called  the  heeL  It  slopes 
from  both  sides  to  an  angle  in  front, '  and 
this  angle  may  be  called  the  toe,  or  nose. 
At  the  heel  there  is  a  beam  extending  across 
from  side  to  side.  Along  either  side  of  the 
pilot's  slope  is  a  step  a  few  inches  wide  and, 
say,  two  feet  long,  about  midway  between 
the  heel  and  the  toe  of  the  pilot  One  stand- 
ing on  this  step  is  not  in  the  center  of  the 
track,  but  is  about  halfway  between  the  cen- 
ter and  the  nearest  rail.  Plaintiff  crossed 
on  the  pilot  beam  from  the  fireman's  side  to 
the  engineer's  side.  Going  back  a  little  to 
another  incident,  when  he  first  reached  the 
pilot  the  wind  blew  his  white  light  out 
Why,  does  not  appear.  It  is  not  claimed  the 
lantern  was  defective,  or  that  there  was 
a  gale  blowing  In  which  a  lantern  light 
would  not  live.    He  then  went  back  on  the 
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engine  on  the  fireman's  side,  and  without 
relighting  or  attempting  to  relight  the  white 
light  or  telling  the  engineer  of  the  incident, 
or  asking  advice,  he  gave  the  white  lantern 
to  the  fireman  and  went  out  the  same  win- 
dow and  by  the  same  course  along  the  en- 
gine to  the  pilot  with  only  the  red  one.  His 
excuse  for  not  relighting  the  lantern  was 
that  he  thought  be  did  not  hare  time. 
PIaintlff'9  stature  was  small.  He  calls  him- 
self "awful  short."  At  any  rate,  when  he 
got  on  the  en^neer's  side  of  the  pilot,  the 
engineer  did  not  see  him,  and  we  infer  he 
could  not  see  him.  After  riding  there  a 
little,  he  got  on  the  pflot  step,  and  then 
sprang  out  Into  the  darkness  on  the  east  side 
of  the  middle  of  the  track.  As  we  read  the 
record,  the  headlight  on  this  engine  was  an 
oU  lamp.  There  was  testimony  that  the  full 
force  of  a  headlight  strikes  the  track  and 
spreads  out  some  on  either  side,  say,  a 
hundred  feet  from  an  engine,  and  some  a  less 
distance  than  that,  d^endlng  on  the  height 
of  headlight.  The  sum  of  the  testimony  is 
that  the  headlight  diffuses  some  light  back 
of  where  its  full  force  strikes,  and  all  agree 
that  there  Is  a  space  on  the  track  right  in 
front  of  the  engine  where  the  headlight 
gives  no  light  at  all.  Ordinarily,  if  provided 
with  lanterns,  a  brakeman  getting  off  as  this 
one  did  would  In  his  run  come  within 
the  Une  of  vision  of  the  engineer  In, 
say,  five  feet  or  so  In  front  of  the  toe 
or  noae  of  the  pilot,  but  on  this  occasion 
plaintiff  did  not  come  within  the  line  of 
vision  of  the  engineer  at  all.  Not  seeing 
him,  and  the  green  switch  light  still  showing, 
presently  the  engineer  inquired  of  the  fire- 
man If  the  brakeman  had  gone  ahead  to  get 
the  switch.  On  being  informed  he  had,  the 
train  was  stopped  with  the  engine  at  a  dis- 
tance variously  estimated  at  from  a  half 
car  length  to  a  greater  distance  from  the 
switch.  No.  53  was  not  then  in  sight.  Pres- 
ently Its  headlight  was  seen  about  two  miles 
off,  and  the  fireman  flagged  it  and  brought 
it  to  a  standstill.  While  the  time  was 
"short,"  we  do  not  get  the  idea  there  was 
any  danger  from  53,  or  that  the  extra  was 
off  of  its  own  or  on  63'8  time.  The  rules, 
however,  required  a  clearance  of  five  mln- 
ntes.  While  this  was  taking  place,  by  the 
use  of  a  torch,  the  engineer  found  plaintiff 
sitting  on  the  east  side  of  the  track  opposite 
the  middle  of  the  third  or  fourth  car  back 
of  the  engine,  and  miserably  hurt.  His  right 
arm  was  crushed  off,  both  of  his  legs  were 
broken  (one  a  simple  and  the  other  a  com- 
ponnd  fracture,  attended,  in  its  history,  with 
surgical  complications),  and  he  was  hurt  in 
the  head  and  had  a  wound,  "a  hole,"  he  calls 
it,  in  his  side.  That  he  was  saved  from 
death  was  a  miracle,  and  it  could  only  have 
been  by  the  skin  of  his  teeth.  Details  of 
his  grave  injuries,  of  his  subsequent  suffer- 
ing, a  loss  of  time,  and  permanent  disable- 
ment are  unimportant  to  any  issue  here,  for 
the  very  good  reason  that  defendant  concedes 


that,  if  plaintiff  had  a  case  to  go  to  the  Jury, 
bis  Judgment  was  well  enough  in  amount 
(and  so  it  was). 

Did  plaintiff  get  off  In  the  center  of  the 
track  or  to  the  east  of  the  center?  Consid- 
ering the  danger  of  a  misstep  or  fall,  this  is 
material.  Plaintiff  alone  tells  the  story,  for 
no  eye, saw  him.  The  record  is  confusing, 
because  it  contains  plaintlfTs  testimony  de- 
livered on  three  separate  occasions,  once  by 
deposition,  once  at  a  mistrial,  and  again  at 
the  trial,  and  he  does  not  always  use  the 
same  words.  But  putting  all  be  said  at  each 
time  be  spoke  side  by  side,  it  is  clear  he  got 
off,  and  means  to  say  he  got  off,  between  the 
center  and  the  east  rail.  He  says  so  repeat- 
edly. He  stood  on  a  step  on  the  east  side  of 
the  pilot  about  over  a  point  halfway  between 
the  center  and  the  east  ralL  So  standing,  he 
sprang  quickly  "straight  ahead."  There  is 
nothing  to  show  he  could  have  reached  the 
center  if  he  bad  tried.  Once  or  twice  he 
uses  the  word  "center"  or  "middle"  In  the 
sense  of  the  entire  space  between  the  rails, 
and,  without  giving  all  his  testimony,  we 
copy  this  as  a  fair  summary  and  meaning  of 
it:  "Q.  You  mean  the  middle  of  what  would 
be  the  center  of  the  track  and  the  east  rail? 
A.  Tes,  sir.  •  •  *  Xou  don't  exactly  step 
in  the  center  of  track;  you  step  over  like 
this,  right  near  the  east  rail;  you  don't  step 
right  in  the  center."  And  again:  "Q.  And 
this  step  you  are  talking  about  runs  about 
halfway  from  the  heel  of  the  pUot  to  the 
nose?  A.  Yes,  sir.  Q.  On  both  the  engi- 
neer's and  fireman's  side?  A.  Yes,  sir.  Q. 
Now,  how  can  you  step  from  that  Into  the 
center  of  the  track?  A.  You  don't  exactly 
step  In  the  center  of  the  track;  you  step  over 
like  this,  right  near  the  east  rail;  you  don't 
step  right  in  the  center.  Q.  Then  this  step 
on  both  sides  of  the  pilot  Is  about  over  the 
rail.  Isn't  It?  A.  Not  all  of  It;  one  end  of  It 
about  strikes  the  rail.  Q.  The  outer  end 
would  be  over  the  rail?    A.  Yes." 

Let  us  recur  to  what  plaintiff  did  and  how 
he  did  it.  He  says  be  sprang  off  straight 
ahead  on  the  east  side  of  the  pUot  quickly, 
as  if  in  a  run  or  preparatory  to  a  run.  His 
first  step  was  on  an  even  surface.  He  did 
not  know  whether  it  was  a  tie  or  on  the 
ground.  He  then  Claims  to  have  taken  ei- 
ther one,  two,  three,  or  tour  steps.  He  puts 
it  differently  at  different  places  in  his  testi- 
mony; some  places  be  says  "two,  three,  or 
four,"  then  he  says  "somewhere  along"  one 
or  two;  but  the  sum  of  it  all  is  as  we  have 
said.  His  evidence  is  to  be  taken  with  the 
steady  and  guiding  fact  that  before  he  fell 
he  did  not  get  five  feet  beyond  the  nose  of  the 
engine  and  in  the  line  of  the  engineer's  vi- 
sion. For  all  practical  purposes,  he  fell  at 
once.  When  be  stood  on  the  pilot  step,  be 
had  not  made  any  use  of  his  red  lantern  to 
spy  out  the  ground  ahead  between  the  rails 
or  on  either  side  of  the  rails.  He  says  be 
knew   nothing  about  such  conditions,   and 
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made  do  attempt  to  ascertain.  When  be  fell 
he  stepped  In  what  he  calls  in  some  idaces  a 
"hole,"  and  elsewhere  a  "depression."  He 
explains  that  to  be  a  place  between  the  ties 
where  the  ballast  was  out.  His  impression 
is  that  this  depression  was  three  or  four 
Inches  deep.  That  Impression  arose  solely 
from  his  sensation  in  the  darkness  of  going 
down  beyond  the  level  of  his  flrdt  step. 
There  was  no  testimony  that  he  was  able  (by 
practice,  or  experience)  to  Judge  of  depth  *» 
itiches  by  such  sensation  in  the  dark.  (Note: 
Who  could?  It  Is  common  knowledge  that  an 
unexpected  inch  or  even  less,  in  a  change  of 
level,  works  havoc  with  the  equilibrium.) 
When  he  fell  his  impression  is  he  tried  to  get 
np,  but  one  of  his  legs  failed  him  by  reason 
of  the  fall.  In  what  way  the  fall  impaired 
the  use  of  the  leg  is  not  described,  but  at 
once  the  engine  was  on  him,  and  then  the  en- 
gine (45  feet  long,  Including  the  tender  and 
either  two  cars  and  a  half  of,  say  35  feet 
e&<3i,  or  three  cars  and  a  half)  passed  over 
him.  He  remembers  to  have  caught  the 
brake  beam  of  the  engine  with  one  hand.  He 
says  at  one  place  that  he  was  no  Judge  of 
distances,  even  when  cool  and  he  had  the  use 
of  his  eye,  but  he  thinks  he  was  dragged 
eight  or  ten  feet  His  hold  on  the  brake 
beam  was  lost;  the  ash  pan  of  the  engine 
rolled  him;  "several  things  struck  him;"  he 
never  lost  consciousness  but  tried  to  scram- 
ble out.  Just  when  his  arm  was  ground  ott, 
or  his  legs  broken,  or  his  side  was  wounded 
80  there  was  a  hole  in  it,  or  his  head  injured, 
he  does  not  know,  and  we  iulght  fairly  say 
that  in  the  dreadful  flurry  of  such  dilemma 
he  would  not  likely  know  how  far  he  was 
dragged  or  rolled,  or  scrambled  or  was  push- 
ed, or  Just  when  or  how  he  came  by  his  in- 
juries. The  law  (which  is  reason)  would  not 
require  that  at  his  bands.  Presently  the 
train  stopped,  and  then  he  succeeded  In 
crawling  out,  a  thing  he  had  tried  to  do  sev- 
eral times  but  could  not  before.  We  may  as 
well  at  this  point  state  that  the  record  shows 
that  next  morning  the  track  was  examined 
and  measurements  taken  by  defendant  that 
remain  substantially  uncontradicted.  It  was 
found  from  the  blood  on  the  ties  and  on  the 
rails,  including  where  the  bloody  marks  com- 
menced and  where  they  ended  at  a  pool  of 
blood  where  he  sat  after  getting  from  under 
the  car,  and  including  also  the  disturbances 
of  the  surface  of  the  ground  on  the  track  and 
of  a  pile  of  engine  ashes  on  the  track,  that 
he  was  dragged,  rolled,  or  shoved  consider- 
ably the  rise  of  100  feet  and  this  agrees  with 
the  probable  spot  he  would  likely  get  off  to 
make  a  run  for  the  switch  and  beat  an  en- 
gine thereto  moving  at  three  or  four  mUcs 
per  hour. 

Up  to  this  point  In  this  statement  there 
has  been  no  mention  of  holes  or  depressions 
In  the  track  except  as  derived  from  the  sen- 
sation of  plaintiff  in  stepping  into  one  in  the 
darkness.     His  case  in  this  particular  was 


fortified,  if  at  all,  by  the  testimony  of  the 
fireman  of  train  No.  53,  a  Mr.  Scott.  Wheth- 
er Scott  had  a  torch  or  saw  by  the  light  of 
one  held  by  some  one  else  Is  not  disclosed. 
We  infer  from  what  he  says  later  on  that  he 
had  no  light  and  looked  no  farther  than  un- 
der the  one  car.  He  says  when  his  own  train 
stopped  he  went  to  plaintiff.  He  found  him 
about  the  middle  of  the  third  car  back  of  the 
engine  of  the  extra  freight,  sitting  outside 
the  rail.  When  asked  if  he  examined  the 
track  near  where  Mr.  Williams  was,  he  re- 
plied: "Well  I  didn't  make  no  special  look, 
or  anything  like  that  /  remember  lookinff 
under  the  car."  When  asked  what  the  con- 
dition of  the  track  was  to  the  extent  he  did 
observe  It,  he  replied :  "The  track  didn't  look 
very  good  below  where  he  was  sitting."  This 
was  objected  to  and  stricken  out  Then  the 
record  shows  this:  "Q.  South  of  where  he 
was?  A.  South  of  where  he  was  sitting;  a 
few  holes  down  there.  Q.  What  do  you  mean 
by  a  few  holes  down  there?  A.  Holes  In  the 
middle  of  the  track.  Q.  Well,  what  sort  of 
holes?  A.  Oh,  there  was  supposed  to  be  bal- 
last Q.  Ton  mean  the  ballast  didn't  come 
up  level  with  the  ties,  or  above  it?  A.  Yes, 
sir.  Q.  How  was  the  surface  of  the  track 
between  the  rails  otherwise  along  there,  ex- 
cept for  these  holes?  A.  Well,  it  was  part 
of  It  that  was  ballasted  above  the  ties.  Q. 
Ton  may  state  whether  or  not  in  locations 
like  that  on  a  track  approaching  stations, 
the  ballast  is  usually  up  level  or  with  the 
ties?  A.  I  don't  know  hardly  how  I  would 
answer  that  question.  Some  places  it's  bal- 
last and  some  places  it  isn't  •  •  •  Q. 
What  were  the  conditions  that  night  as  to 
light  or  darkness?  A.  It  was  awful  dark; 
couldn't  see  very  far  ahead  of  you.  Q.  About 
how  far  ahead  could  you  see  without  a  light? 
A.  Four  or  five  feet" 

There  was  evidence  that  at  the  place  in 
question  the  surface  of  defendant's  roadbed 
between  the  rails  was  of  gravel,  chat  cin- 
ders, and  dirt  The  center  (as  was  usual) 
was  higher  than  either  side,  for  drainage 
purposes.  In  the  center  It  was  not  always 
exactly  even.  Sometimes  the  surfacing 
would  be  a  half  inch  or  an  inch  higher  than 
the  tie,  and  sometimes  the  same  below  the 
tie.  It  ran  in  that  respect  about  like  the 
main  track,  and,  as  we  understand  it  about 
like  the  track  did  elsewhere  in  like  locations, 
relative  to  switches  at  small  way  stations. 
The  track  being  higher  In  the  center,  the  ties 
would  naturally  become  more  prominent  as 
one  from  right  or  left  approaches  the  rail 
from  the  center.  While  this  testimony  was 
introduced  on  behalf  of  defendant  we  see 
no  substantial  contradiction  of  it  and  no  im- 
peachment of  the  witnesses  by  cross-exami- 
nation or  otherwise.  The  record  shows,  al- 
so, without  substantial  contradiction,  that  at 
the  place  plaintiff  got  off  there  was  nothing 
to  prevent  his  running  for  the  switch  on  ei- 
ther side  of  the  track  and  outside  of  the  end 
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Of  the  ties.  The  shoulder  and  slope  of  the 
small  dump  were  not  in  the  way  of  use  by  a 
footman.  There  were  no  weeds,  loose  ties, 
or  other  ob^rucUon  in  the  way.  In  fact, 
there  la  unlmpeacbed  testimony  that  there 
was  a  Uttle  footway  on  the  west  side  pre- 
sumably made  and  used  by  brakemen,  and 
some  of  the  testimony  shows  there  was  one 
of  like  sort  on  the  east  side  also.  No  holes 
or  depressions  in  the  center  of  the  track 
were  fonnd  on  their  examination  of  three  or 
four  inches  in  depth,  or  otherwise  than  as  al- 
ready indicated. 

Recurring  to  the  custom  of  running  for  the 
switch,  the  sum  of  it  all  was  that  the  head 
brakeman,  acting  on  his  own  judgment,  left 
either  the  pilot  or  went  down  the  steps  from 
the  gangway  on  the  side  of  the  engine.  The 
usage,  by  the  run  of  brakemen,  was  to  do  it 
about  as  much  one  way  as  the  other,  taken 
as  a  whole.  We  give  our  estimate  of  it,  not 
unmindful  of  the  fact  that  a  witness  or  so 
gave  it  as  the  result  of  his  observation  that 
the  usual  way  was  to  step  off  the  pilot.  On 
this  occasion  plaintiff,  who  says  that  under 
like  circumstances,  when  making  a  run  for  a 
switch,  he  always  got  off  the  pilot,  disclaims 
(at  least  at  one  place  in  his  testimony)  any 
knowledge  of  ever  having  thrown  this  iden- 
tical switch  in  a  run  north,  and  at  another 
place  explains  why  he  used  the  pilot  step  in- 
stead of  the  gangway,  thus:  "Q.  Why  didn't 
you  get  down  off  of  the  step  at  the  side  of 
the  engine  Instead  of  off  of  the  pilot?  A. 
Well,  I  thought  I  was  running  Just  as  much 
chance  getting  off  there  as  any  place.  Q. 
Why?  A.  Because  I  was  liable  to  the  suc- 
tion and  might  slip  down  or  back  under  the 
engine,  and  If  I  got  off  there  I  have  the  en- 
gine's speed  to  overcome.  I  might  run  into 
a  tie  or  a  lump  of  coal  or  something  like  that 
and  throw  me."  There  wa»  not  a  particle  of 
testimony  that  anv  Ttralceman  in  makinff  a 
run  for  a  gtoitch  in  the  tUghttime  at  this 
point,  or  at  any  other  on  the  road  ever  made 
it  without  a  tehite  lantern  to  tee  by,  wheth- 
er it  too*  made  on  the  track  or  to  either  tide. 
Jfo  tuch  Ottttom  toot  shoton.  There  was  un- 
contradicted testimony  to  the  effect  that 
plaintiff,  if  he  chose  so  to  do,  could  have  de- 
clined to  run  for  the  switch,  and  could  have 
Insisted  on  the  train  stopping. 

There  were  some  rules  of  defendant  read 
into  the  record  on  both  sides,  thus: 

"(89)  At  meeting  points  between  trains  of 
different  classes  the  Inferior  train  must  take 
the  siding  and  clear  the  superior  train  at 
least  five  minutes,  and  must  pull  into  the 
elding  when  practicable.  If  necessary  to 
back  In  the  train  must  first  be  protecteia  as 
prescribed  by  rule  99,  unless  otherwise  pro- 
vided." 

"(99)  When  a  train  stops  or  is  delayed,  un- 
der circumstances  in  which  it  may  be  over- 
taken by  another  train,  the  flagman  must  go 
back  immediately  with  stop  signals  a  suffi- 
cient   distance    to    Insure    full    protection. 


When  recalled  he  may  return  to  his  train, 
first  placing  two  torpedoes  on  the  rail  when 
the  conditions  require  it." 

"(105)  Movement  of  Trains.  Both  conduc- 
tors and  enginemen  are  responsible  for  the 
safety  of  their  trains  and,  under  conditions 
not  provided  for  by  the  rules,  must  take  every 
precaution  for  their  protection." 

"(303)  Trainmasters.  They  must  enforce 
the  tonnage  rating  for  freight  trains,  and 
must  see  that  the  movements  of  all  trains 
are  made  without  unnecessary  delay." 

"(500)  Reports  must  be  made  to  the  proper 
officer  of  any  event  detrimental  to  the  inter- 
est of  the  company.  In  case  of  accident  to 
trains,  injury  to  persons,  or  the  existence  of 
anything  which  may  Imperil  the  safety  of  the 
service.  Information  must  be  given  at  once, 
to  be  followed  by  report  giving  full  particu- 
lars. Violation  of  rules  or  special  Instruc- 
tions mufet  also  be  reported." 

"(519)  Employes  of  every  grade  are  warned 
to  see  for  themselves,  before  using  them, 
that  the  macltinery  or  tools  which  they  are 
expected  to  use  are  in  proper  condition  for 
the  service  required ;  and,  if  not,  to  put  them 
in  proper  condition,  or  see  that  they  are  so 
put,  before  using  them;  or  secure  other  tools 
that  are  in  proper  condition  In  their  stead. 
The  company  does  not  wish  or  expect  its 
employes  to  incur  any  risks  whatever  from 
which,  by  exercise  of  their  own  judgment  and 
by  personal  care,  they  can  protect  themselves, 
but  enjoins  them  to  take  time  in  all  cases  to  do 
their  duty  in  safety,  whether  they  may,  at 
the  time,  be  acting  under  orders  of  their  su- 
periors or  otherwise." 

"(716)  Freight  Service.  They  must  see 
that  their  trains  are  ffiled  out  to  the  required 
tonnage." 

"(823)  Freight  brakemen  will  report  to  and  - 
receive  instructions   from   the  trainmaster. 
When  on  duty  they  must  obey  the  orders  of 
the  conductor." 

"(901)  Enginemen.  They  are  Jointly  re- 
sponsible with  the  conductor  for  the  safety 
of  the  train  and  the  proper  observance  of  the 
rules ;  and,  although  they  are  under  the  direc- 
tions of  the  conductor  with  regard  to  the 
management  of  trains,  they  will  not  comply 
with  any  Instructions  which  imperil  the  safe- 
ty of  the  train  or  involve  a  violation  of  the 
rules." 

"(922)  They  must  exercise  caution  and  good 
judgment  in  moving  and  coupling  cars  and  in 
starting  trains  to  avoid  all  violent  or  sudden 
movements  which  might  cause  discomfort  or 
annoyance  to  passengers,  or  damage  to  prop- 
erty. When  handling  trains  carrying  live 
stock,  they  must  be  careful  to  avoid  shocks 
that  will  be  likely  to  throw  the  animals  ofl! 
their  feet." 

Some  complaint  is  made  by  respondent  of 
the  position  taken  by  appellant  at  the  trial  on 
the  admission  of  testimony.  Significance  is 
sought  to  be  attached  to  that  in  connection 
with  certain  positions  taken  by  appellant's 
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counsel  In  their  briefs;  but  we  find  that  re- 
spondent's learned  counsel  tried  their  case 
with  abundant  caution  in  that  regard,  and 
when  an  objection  was  made  in  the  particu- 
lars in  hand,  he  would  withdraw  the  ques- 
tion. For  example,  he  asked  of  a  witness 
why  they  (brakemen)  usually  take  the  center 
of  the  track?  On  objection  that  it  called  for 
the  conclusion  or  opinion  of  the  witness,  the 
question  was  at  once  withdrawn.  He  return- 
ed to  the  question  more  than  once,  and  on 
the  same  objection  withdrew  it  again  sua 
sponte.  He  attempted  to  show  that  there 
were  other  places  besides  Drexel  where  the 
same  conditions  existed,  and  where  the  same 
custom  was  in  vogue  of  running  for  a  switch. 
On  objection  he  withdrew  that  question  be- 
fore the  court  spoke.  (But  there  was  such 
evidence  finally  let  in.)  He  undertook  to 
show  that,  within  the  observation  of  a  wit- 
ness, track  materials  were  piled  by  the  com- 
pany and  left  on  the  ground  beside  the  track ; 
the  question  not  being  directed  to  the  place 
in  question,  but  being  a  general  one.  On  ob- 
jection made,  counsel  said:  "I  won't  press 
the  question."  Other  instances  might  be  giv- 
en where  questions  were  withdrawn  without 
allowing  the  court  to  pass  ui)on  the  objection. 
On  such  record,  we  will  put  away  from  us 
the  contention  that  the  position  of  defend- 
ant's counsel  Is  weakened  because  of  objec- 
tions to  such  offered  evidence. 

The  petition  counts  on,  not  only  a  negli- 
gently maintained  "track  and  roadbed,"  but  a 
n^ligently  maintained  "right  of  way  near 
said  point,  so  that  the  same  bad  some  boles 
and  depressions  therein  •  •  •  not  rea- 
sonably safe,"  etc.  There  was  no  attempt  to 
prove  a  cause  of  action  on  the  charge  relating 
to  the  right  of  way,  if  by  "right  of  way"  is 
meant  the  company's  territory  on  either  side 
of  the  track,  nor  was  the  case  put  to  the  Jury 
on  such  theory. 

The  evidence,  such  as  it  is  on  the  existence 
of  a  hole  in  the  track,  has  been  mentioned, 
and  we  now  come  to  the  question  of  notice  to 
defendant.  There  was  no  evidence  of  notice 
whatever,  and  none  tending  to  show  for  what 
length  of  time  it  existed,  if  it  did  exist 
There  was  testimony  to  the  general  fact  that 
rain  washed  ballast  away,  and  that  the  pas- 
sage of  trains  settled  It  This  was  as  far  as 
the  evidence  went  Other  causes  were  not 
exploited,  save  that  in  track  construction 
generally  there  is  more  exi>osure  of  ties 
(holes?)  as  one  approaches  the  rails  from  the 
track  center. 

One  thing  more  on  the  record:  Plaintiff's 
counsel  in  one  of  their  briefs  urge  as  an  ex- 
cuse for  their  client's  lack  of  care  that  (quot- 
ing): "The  same  disregard  of  the  company 
for  the  Interests  of  their  men,  where  the 
Interests  of  the  company  in  expedition  of 
business  were  concerned,  that  caused  it  to 
BO  load  Its  trains  that  this  custom  of  run- 
ning for  the  switch  became  necessary  bad 
brought  Williams  to  a  physical  and  mental 


condition  where  he  was  in  no  condition  to  ex- 
ercise due  care  for  his  own  safety  by  good 
Judgment  or  other  than  by  mere  Instinct 
The  defendant  had  worked  him  for  more  than 
Si  hours  loithout  rest  or  sleep,"  etc.  (Italics 
counsel's.)  That  statement  of  fact  was  sharp- 
ly challenged  by  defendant's  reply  brief,  and 
counsel  in  a  later  brief,  with  commendable 
frankness,  confess  error  in  that  particular. 
The  record  shows  plaintiff  had  ample  rest 
and  was  called  to  duty  on  the  evening  of  the 
same  night  he  was  injured.  Nor,  we  add,  is 
there  any  record  tending  to  show  negligence 
in  loading  the  train,  nor  was  such  issue  (as 
already  pointed  out)  put  to  the  Jury. 

In  making  this  statement  we  have  purpose- 
ly made  it  uncommonly  full.  We  (barrUtg  a 
reprint  of  the  entire  record)  have  adopted  the 
alternative  of  giving  our  own  estimate  of  the 
fair  substance  of  the  evidence  on  points  deem- 
ed material  to  an  application  of  the  law  to 
the  facts,  and  plaintiff's  case  must  stand  or 
fall  on  that  application  to  those  facts. 

[1]  On  such  record,  a  majority  of  this  court 
direct  me  to  say  that  in  their  opinion  plain- 
tifTs  Judgment  cannot  stand,  because: 

(a)  As  defendant  carries  all  its  eggs  in  the 
one  basket,  to  wit  that  plaintiff  did  not 
make  a  case  on  the  facts  for  the  Jury,  It  fol- 
lows that  the  soundness  of  that  position  must 
be  measured  by  the  stiff  general  rule  that  on 
demurrer,  a  defendant's  testimony  (where 
contradicted)  is  taken  as  folse;  a  plaintiff's 
(where  not  self-evldently  perjured  as  opposed 
to  the  physics  of  the  case)  is  taken  as  trua 
Contradictions  between  witnesses  or  self-con- 
tradictlons  by  a  witness,  together  with  the 
credibility  of  witnesses  and  the  weight  due 
their  testimony,  are  for  the  Jury,  not  the 
court  So  it  is  for  the  Jury  to  reconcile  dif- 
ferences and  iron  out  the  wrinkles  of  vague- 
ness or  discrepancy,  if  any.  So  the  court 
must  allow  to  a  plaintiff's  case,  on  defend- 
ant's demurrer,  the  benefit  of  every  reason- 
able inference  of  fact  arising  on  all  the  proof. 
Fritz  T.  RaUroad,  243  Mo.  loc.  dt  77,  142  S. 
W.  74;  Stauffer  v.  Railroad,  243  Mo.  loa  cit 
316,  147  S.  W.  1032.  "The  party  demurring 
admits  the  truth  of  the  testimony,  to  which 
he  demurs,  and  also  those  conclusions  of  fact 
which  a  Jury  might  fairly  draw  from  that 
testimony.  Forced  and  violent  inferences  he 
does  not  admit  [Italics  are  ours],  but  the 
testimony  is  to  be  taken  most  strongly  against 
him,  and  such  conclusions  as  a  Jury  might 
Justifiably  draw  the  court  ought  to  draw." 
Per  Marshall,  C.  J.,  in  Pawling  v.  U.  S.,  4 
Cranch,  219,  2  L.  Ed.  601;  Pleasants  v.  Fant 
89  U.  S.  (22  Wall.)  loc.  dt  121,  22  L.  Ed.  780. 
It  Is  in  the  light  of  such  guiding  rule  defend- 
ant's demurrer  must  be  ruled,  not  otherwise. 

[2,  3]  (b)  Was  plaintiff  guilty  of  such  con- 
tributory negligence  as  barred  recovery?  We 
think  he  was.  Without  a  particle  of  precau- 
tion or  any  visible  concern  for  bis  own  safe- 
ty, he,  an  experienced  brakeman,  sprang  on 
the  track  ahead  of  a  moving  engine  (intend- 


Digitized  by 


Google 


Mo.) 


WUJilABlS  T.  KANSAS  CITY  SOUTHERX  BY.  CO. 


79& 


tag  It'to  foUow  him  as  he  ran  several  hun- 
dred feet),  in  the  darkness  of  night,  without 
a  light  to  see  by,  taking  his  cliances  of  a  sUp, 
a  misstep,  a  stumble,  a  fall,  probable  death 
therefrom,  or  (at  the  very  least)  the  immi- 
nent danger  of  the  most  grievous  and  unpre- 
ventable  Injuries.  Observe,  he  did  not  even 
use  the  little  Ught  he  had  to  spy  out  the 
ground.  He  asked  no  advice,  and  did  not  re- 
port to  the  engineer  that  he  had  lost  his  see- 
ing light  and  thus  put  it  up  to  him  to  stop 
the  train  because  of  that  misadventure.  He 
did  not  attempt  to  relight  his  light,'  but 
thoughtlessly  put  himself  outside  the  pale  of 
baman  aid  in  case  of  disaster  in  his  ran, 
knowing  nothing  of  the  way,  and  seeking  no 
information.  If  he  had  blindfolded  himself 
and  bad  sprang  off  the  nose  of  that  engine, 
he  would  not  have  put  himself  in  a  worse  pre- 
dicament voluntarily.  His  only  excuse  was 
that  he  "didn't  think  be  bad  time  to  reUght 
his  light"  Mark,  be  did  not  counsel  with 
the  engineer  on  that  pregnant  fact.  We  shall 
take  judicial  notice  of  the  value  of  a  Ught  to 
the  human'  eye  in  the  nighttime,  in  running 
along  an  unlcnown  runway.  A  brother  sug- 
gests tbat  Diogenes  used  a  lantern  in  the 
daytime,  but  that  was  on  a  special  quest,  to 
wit,  to  find  an  honest  man,  and  tbe  precedent 
is  without  weight  Matt,  xxv,  2  to  10,  is 
more  in  point  Speculative  fancies  on  wheth- 
er a  man  with  a  lantern  could  or  likely  would 
see  a  hole  in  the  track  four  Inches  deep  and 
of  a  size  to  take  in  a  foot  are  of  no  value  in 
getting  at  the  truth  of  it  The  light  itself 
was  the  test  As  a  bird  in  hand  is  worth 
two  in  tbe  bush,  so  an  ounce  of  fact  is  worth 
a  pound  of  conjectlve.  We  think,  too,  that 
the  whole  situation  must  be  Judged  from  the 
standpoint  that,  if  time  failed  him,  then,  in 
all  reasonable  probability,  there  could  no 
worse  happen  than  a  possible  broken  draw- 
bar, for,  observe,  running  for  the  switch  nec- 
essarily involved  the  proposition  tbat  tbe 
engineer  would  stop  without  a  lantern  sig- 
nal, as  be  did  in  fact  do,  and  because  of  the 
green  switch  light,  before  his  engine  reach- 
ed tbe  point  of  the  switch.  The  fact  was 
tbat  tbe  train  stopped  and  started  without 
difficulty  or  broken  drawbar.  The  fact  was 
that  the  other  train  was  over  two  miles  off, 
and,  with  ample  provisions  for  flagging  and 
warned  of  its  necessity  (as  would  be  the  case 
In  tbat  event).  It  was  a  vain  fear  to  antici- 
pate a  collision.  And  what  says  the  maxim? 
"Vanl  timoris  Jnsta  excusatio  non  est."  We 
cannot  very  well  write  the  law  to  be  that, 
under  such  facts,  plaintiff  had  the  right  to 
shift  over  on  the  shoulders  of  defendant  tbe 
sole  responedbllity  for  such  negligent  con- 
duct, such  a  leap  in  the  dark.  It  is  not  the 
present  law  that  every  one  else  is  responsible 
for  protecting  one  from  injury  ewcept  that 
one  hMTuelf. 

Let  It  be  conceded  to  plaintiff  tbat  tbe  dan- 
gerous custom  had  grown  up  of  running 
down  the  track  for  a  switch  In  the  nighttime 
from  the  nose  of  a  going  locomotive.    Let  it 


be  admitted  that  the  custom  had  existed  so 
long,  and  was  so  uniform,  that  defendant's 
notice  of  the  custom  might  be  inferred  from ' 
the  flux  of  time,  yet  there  is  not  a  shred  of 
testimony  tending  to  show  that  this  custom 
Involved  running  in  the  darkness  without  a 
light  to  see  by.  Plaintiff  was  outside  the  cus- 
tom as  proved,  and  we  know  of  no  principle 
of  law  tbat  would  relieve  bim  from  respon- 
sibility for  his  contributory  negligence  in  do- 
ing that  thing.  It  is  self-evident  that,  when 
one  Justifies  under  a  custom  his  acts  must  be 
within  the  custom.  He  must  not  pour  new 
wine  in  an  old  bottle. 

Cases  may  be  found  where  a  party  has  neg- 
ligently put  himself  in  peril,  and  afterwards 
tbe  master,  through  some  act  of  negligence, 
has  injured  blm,  and  where  recovery  has 
been  allowed.  But  such  cases  are  not  this 
case,  and  we  are  cited  by  plaintiff's  counsel 
to  neither  'a  controlling  nor  persuasive  prec- 
edent involving  the  facts  we  are  dealing  with 
here,  where  recovery  was  allowed. 

We  know  very  well  that  the  proposition  Is 
abroad  in  the  land  that  tbe  doctrine  of  con- 
tributory negligence  should  be  exploded.  We 
know,  too,  that  tbat  proposition  is  being  ham- 
mered out  on  the  anvil  of  public  discussion, 
and  in  some  other  Jurisdictions  has  been 
crystallized  Into  written  law.  We  take  it 
that  if  a  new  and  refined  sense  of  social 
Justice  ever  requires  that,  in  tbe  first  in- 
stance, the  carrier  pay  remunerative  damag- 
es for  an  injury,  although  the  servant  con- 
tributes thereto  by  his  own  negligence  (or 
even  when  the  master  is  not  negligent),  and, 
in  the  second  instance,  tbat  the  loss  should  be 
shifted  by  distribution  over  on  the  general 
public,  as  it  would  be  under  known  and  im- 
mutable economic  principles,  then  the  same 
new  and  refined  sense  of  social  Justice  will 
require  tbat  means  of  payment,  through  a 
proper  adjustment  of  rates  for  freight  and 
passenger  carriage,  be  provided  at  the  same 
stroke.  But  this  is  by  the  way.  We  are  not 
now  called  upon  to  write  tbe  law  under  such 
circumstances,  for  tbat  would  be  writing  It 
as  it  is  not  and  not  as  it  is. 

If,  as  maintained  by  some  publicists,  tbe 
defense  of  contributory  negligence  be  an  evil 
in  the  law.  If  the  multiplicity  of  squabbles 
that  arise  over  tbe  application  of  tbe  alleged 
refinements  of  tbat  doctrine  be  defects  call- 
ing for  a  cure  by  striking  at  the  root  of  the 
matter,  not  cured  one  at  a  time,  as  mosqui- 
toes were  once  killed  (we  borrow  the  simili- 
tude), but  slapdash  in  saltatory  fashion  and 
by  wholesale,  as  science  now  teaches,  then 
we  must  bide  tbe  time  the  lawmaker  flrst 
speaks  in  that  behalf  and  so  writes  it  down. 

There  is  another  phase  of  the  question  of 
contributory  negligence  insisted  on  by  de- 
fendant's counsel,  to  wit,  uegligeace  as  a 
matter  of  law  in  choosing  the  way  self-evl- 
dently  most  dangerous  of  two  presented  to 
him  in  making  bis  run.  As  the  case  has  al- 
ready broken,  we  leave  the  point  to  be  decid- 
ed, U  ever,  in  some  case  turning  on  it  as  a 
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pivot  Ultimately  and  on  final  analysis  it  in- 
Tolves  tbe  question  whether  the  carrier  must 
make  two  ways  safe  for  running  In  the  night- 
time with  or  without  a  light,  namely,  one  on 
the  track,  the  other  beside  the  track.  It  al- 
so involves  the  question  whether,  tf  the  car- 
rier (we  will  say  by  a  rule)  requires  the  serv- 
ant to  run  ahead  of  a  going  engine  In  the 
nighttime  with  or  without  a  light,  such  a 
rule  would  stand  the  test  of  reason  as  a 
humane  regulation.  Would  disobedience  to 
such  an  abominable  rale  defeat  recovery?  It 
also  involves  the  question  of  the  danger  from 
"suction"  by  a  train  going  at  the  rate  of 
speed  of  a  fast  walk,  and  others  referred  to 
by  plaintiff  as  determining  his  choice  of  a 
runway.  But  we  leave  those  questions  to  be 
answered  when  they  are  here  to  be  ruled  as 
matter  of  necessary  substance,  and  not,  as 
here,  where  the  case  has  broken. 

Nor,  by  the  same  token,  is  it  necessary  for 
as  to  decide  the  question  most  learnedly  and 
elaborately  discussed  by  counsel,  to  wit,  the 
question  of  defendant's  negligence  in  track 
maintenance  at  the  place  in  question,  as  a 
matter  of  law  on  the  facts  in  Judgment,  a 
negligence  stubbornly  denied.  With  that  con- 
clusion we  put  away  from  as  the  farther 
questions  whether:  S^rst,  there  was  substan- 
tial evidence  of  a  negligent  bole  or  depres- 
sion; and,  second,  more  important  still, 
whether  there  was  any  substantial  evidence 
tending  to  show  that  such  hole  or  depression, 
if  any,  had  existed  such  length  of  time  as 
would  bring  home  notice  to  defendant.  We 
say  auhstantial  evidence',  because  the  "scin- 
tilla" doctrine  is  no  longer  the  rale  in  this 
Jurisdiction.  It  is  exploded  here,  as  it  Is 
in  England  (Ryder  v.  Wombwell,  L.  R.  1870, 
4  Ex.  31),  and  as  it  is  as  a  federal  doctrine 
(Pleasants  v.  Fant,  89  U.  S.  [22  WaU.]  116, 
22  L.  Ed.  780). 

Unless  that  sympathy  for  this  unhappy 
man,  which  we  admit,  be  allowed  to  press 
our  Judgment  beyond  the  utmost  known 
fringe  of  the  law,  as  declared  in  this  Juris- 
diction, it  must  be  held  that  error  was  com- 
mitted in  refusing  defendant's  demurrer. 

With  that  conclusion  reached,  there  Is 
nothing  left  to  do  except  to  pronoimce  the 
Judgment  we  now  do,  to  wit,  the  Judgment 
must  be  reversed. 

It  is  80  ordered. 

GRAVES,  WALKER,  and  PARIS,  JJ.,  con- 
cur. BROWN  and  BOND,  JJ.,  dissent 
WOODSON,  J.,  does  not  sit 


BT'SSIERE'S  ADM'R  v.  SATMAN. 
(Supreme   Court  of  Missouri.     April  2,  lfll4.) 
1.  Courts  (S  231*)— Confltcting  Decisions— 

CERTiriCATION    TO    SUPHEME    COTTBT^-JtTRIS- 

DicnoN. 

Where  the  St.  Louis  Court  of  Appeals  ren- 
dered a  decision  in  conformity  to  the  last  prior 
ruling   of   the   Supreme   Court,   but  in   conflict 


with  a  Bubsequent  decision  of  the  Kansas  City 
Court  of  Appeals,  and  then  certified  the  case 
to  the  Supreme  (jonrt,  the  Supreme  Court  ac- 
quired jurisdictioD,  under  section  6  of  the 
amendment  to  the  Constitution  of  1881,  to  hear 
and  determine  the  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  «  487,  491,  644,  646^8,  650,  652-650, 
661;  T&ec.  l5ig.  (  231.*] 

2.  Afpbai.  and  Erbob  (I  1*)— Right  or  Ap- 
peal. 

The  right  of  appeal  is  wholly  statutory. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1-4;   Dec.  Dig.  §  !.♦] 

3.  Appeax  and  Erbob  (§  82*)— Obdebs  Ap- 
pealable—Vacatinq  Final  Default  JuDo- 

UENT. 

Under  Rev.  St  1900,  I  2038,  anthorizing 
an  appeal  from  any  special  order  after  final 
judgment,  an  appeal  does  not  lie  from  an  order 
racEiting  a  final  default  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  379-385,  414,  416,  478, 
479,  482,  483,  517-522;   Dec  Dig.  (  82.*] 

Court  in  Banc.  Case  Certified  from  St 
Louis  Court  of  Appeals. 

Action  by  Bertram  J.  Bussiere's  adminis- 
trator, William  H.  Foster,  against  T.  M. 
Sayman.  There  was  a  Judgment  of  the  St 
Louis  Court  of  Appeals  (171  Mo.  App.  11, 
153  S.  W.  157)  dismissing  appeal  from  an 
order  vacating  a  default  Judgment,  and  the 
St  Louis  Court  of  Appeals  certified  the  case 
to  the  Supreme  Court.    Appeal  dismissed. 

Frank  A.  Hablg  and  CJharles  A.  Houts,  both 
of  St  Louis,  for  appellant  Leahy,  Saunders 
&  Barth,  of  St  Louis,  for  respondent 


FARIS,  J.  This  case  comes  to  as  upon  the 
certificate  of  the  St  Louis  Court  of  Appeals, 
for  the  reason  that  in  the  opinion  of  that 
court  (171  Mo.  App.  11,  153  S.  W.  507)  the 
conclusion  reached  by  it  herein,  while  fol- 
lowing this  court,  is  in  conflict  with  the  opin- 
ion of  the  Kansas  City  Court  of  Appeals  in 
the  case  of  Miller  v.  Crawford,  140  Mo.  App. 
711,  126  S.  W.  984.  The  facts  and  the  point 
first  mooted  appear  from  the  statement  of 
the  learned  Judge  who  wrote  the  opinion  of 
the  court  thus:  "This  Is  an  appeal  from  an 
order  of  the  court  setting  aside'  a  final  Judg- 
ment by  default;  and  the  immediate  question 
for  consideration  pertains  to  the  right  of  ap- 
peal in  such  cases.  The  suit  Is  on  account 
for  the  reasonable  value  of  advertising  placed 
by  defendant  for  plaintiff  under  a  contract' 
[Apparently  in  the  preceding  clause  the 
words  "defendant"  and  "plalntifP*  have  been 
transposed  by  a  typographical  error.  Since 
the  rendition  of  the  opinion  herein  by  the  St 
Louis  Court  of  Appeals  plaintiff  has  died, 
and  the  case  has  been  properly  revived  in 
the  name  of  his  administrator.]  It  appears 
that  defendant  was  duly  summoned,  more 
than  30  days  before,  to  an.swer  plalntlfTs 
petition  on  the  first  day  of  the  October  term, 
1910,  but  he  defaulted  and  came  not.  There- 
after, and  during  tlie  October  term  of  court 
to  wit,  on  November  25,  1910,  an  Interlocu- 
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tory  Judgment  by  defanlt  was  entered  against 
defendant,  and  the  cause  continued.  At  and 
during  tbe  succeeding  December  term,  1910, 
of  the  court,  and  on  the  4th  day  of  January, 
1911,  the  cause  came  on  for  bearing, 
and  an  Inquiry  of  damages  was  had.  De- 
fendant, though  duly  called,  came  not,  and 
after  the  evidence  was  heard,  the  court 
gave  Judgment  for  plaintiff  for  the  sum  of 
$3,693.95.  Fourteen  days  thereafter,  and 
during  the  same,  or  December,  1910,  term 
of  court,  and  on  the  18th  day  of  January, 
•  1911,  defendant  appeared  and  by  bis  motion 
in  writing  moved  the  court  to  set  aside  the 
Judgment  rendered  against  him.  Thereafter, 
on  March  20,  1911,  and  during  the  February 
term,  1911,  of  the  court,  to  which  the  motion 
had  been  continued,  the  motion  to  set  aside 
tbe  Judgment  was  sustained  by  the  court, 
and  by  its  order  of  record  the  final  Judgment, 
entered  January  4,  1911,  was  set  aside  and 
vacated."  From  the  action  of  the  circuit 
court  in  vacating  and  setting  aside  the  Judg- 
ment so  by  it  theretofore  rendered  by  de- 
tftult,  plaintiff,  as  before  said,  has  appealed. 
[1]  I.  Some  contention  Is  urged  by  respond- 
ent against  our  Jurisdiction  to  hear  and  de- 
termine this  case,  for  the  reason,  as  averred 
In  the  briefs,  that  "the  St  Louis  Court  of 
Appeals  in  Bussiere  v.  Sayman,  171  Mo.  App. 
11  [153  S.  W.  50n,  In  certifying  this  case 
to  the  Supreme  Court,  stated  that  it  was 
plain  that  under  the  decision  In  Crossland  v. 
Admire,  118  Mo.  87  [24  S.  W.  154],  this  case 
was  not  appealable  (followed  in  the  case 
of  Breed  v.  Hobart,  187  Mo.  140,  loc.  cit.  143- 
144  r86  S.  W.  108]),  but  certified  it  on  the 
ground  that  an  order  of  dismissal  conflicted 
with  the  decision  of  the  Kansas  City  Court  of 
Appeals  in  Miller  v.  Crawford,  140  Mo.  App. 
711  [126  S.  W.  984]."  The  point  as  made  has 
some  new  phases,  due  to  the  fact  that'  the 
St.  Louis  Court  of  Appeals  held  to  the  same 
views,  touching  whether  an  appeal  lies  upon 
the  facts  here,  as  were  held  by  the  Kansas 
City  Court  of  Appeals  in  the  case  of  Miller 
V.  Crawford,  supra;  but,  while  holding  the 
opinion  that  an  appeal  lies,  the  learned  Judge 
of  the  St.  Louis  Court  of  Appeals  felt  con- 
strained to  follow  the  path  of  constitutional 
duty  and  to  dismiss  this  appeal  on  the  au- 
thority of  Crossland  v.  Admire,  118  Mo.  87, 
24  S.  W.  154.  However,  we  deem  it  absolute- 
ly clear  that  this  contention  is  not  well  tak- 
en; that  under  section  6  of  the  amendment  of 
1884  to  the  Constitution,  and  under  the  re- 
peated rulings  of  this  court  construing  thnt 
section,  this  case  has  come  to  us  from  the 
St.  Louis  Court  of  Appeals,  with  plenary 
Jurisdiction  to  hear  and  determine  it  Just  "as 
in  the  case  of  Jurisdiction  obtained  by  ordi- 
nary appellate  process."  In  short,  we  are 
empowered  to  determine  it  because  the  Court 
of  Appeals  found  and  adjudged  that  a  con- 
flict existed  between  tbe  views  herein  ex- 
pressed by  tliem  (Bussiere  v.  Sayman,  171 
Mo.  App.  11,  153  S.  W.  507)  and  the  opinion 
ot  tbe  Kansas  City  Court  of  Appeals  in  tbe 


Miller-Crawford  Case,  supra.  The  statement 
of  the  point  and  the  facts  of  tbe  case  settle 
It,  without  argument.  Matters  and  things 
analogous  hereto  and  decisive  hereof  are  dis- 
cussed in  the  late  case  of  Epstein  v.  iFennsyl- 
vanla  Railroad  Co.,  250  Mo.  loc.  cit  16,  156 
S.  W.  699.  Since  that  case  is  recent  and  set- 
tles this  point  here  against  the  contentions 
of  respondent,  we  need  not  again  take  up 
space  with  it 

[2, 3]  XI.  Another  strenuous  contention  of 
respondent,  to  wit  "that  from  an  order  of  the 
court  nisi,  sustaining  the  motion  of  defendant 
to  set  aside  a  Judgment  by  default  no  ap- 
peal is  given  by  our  statute,"  next  deserves 
our  attention.  If  this  contention  of  respond- 
ent is  well  taken,  we  must  dismiss  this  ap- 
peal. The  St  Louis  Court  of  Appeals  dis- 
missed it  as  not  appealable,  not  because  in 
their  opinion  no  appeal  lay,  but  because  this 
court  in  the  case  of  Crossland  v.  Admire, 
supra,  bad  held  that  no  appe&l  lies  in  such 
case.  In  short  they  give  it  as  their  opinion 
that  we  are  in  error  in  our  holding  here  on 
this  itching  question,  but  they  followed  us 
as  in  duty  bound.  Section  6,  amendment  of 
1884  to  Constitution.  There  Is  no  sort  of 
doubt  that  the  case  of  Miller  v.  Crawford,  140 
Mo.  App.  711,  126  S.  W.  984,  is  in  direct 
conflict  with  the  holding  of  the  Supreme 
Court  in  tbe  case  of  Crossland  v.  Admire, 
118  Mo.  87,  24  S.  W.  154.  Neither  is  there 
any  doubt  that  the  rulings  of  the  appellate 
courts  of  this  state  are  almost  irreconcilable, 
and  that  the  whole  question  is  now,  by  many 
diverse  rulings,  in  almost  inextricable  con- 
fusion. This  confusion  began  since  the 
amendment  of  1891  to  the  statute,  which  con- 
fers the  right  of  appeals  in  civil  cases.  In 
the  latter  year  this  section  was  so  amended 
as  to  largely  increase  the  number  of  inter- 
locutory— as  contradistinguished  from  final — 
orders  from  which  in  a  pending  case  appeals 
might  be  taken.  Laws  Mo.  1891,  p.  70.  Ev- 
er since  1891  (except  for  the  amendment  of 
1895,  conferring  the  right  of  appeal  from' 
certain  interlocutory  orders  concerning  re- 
ceivers [Laws  1895,  p.  91]  and  not  pertinent 
to  this  discussion,  and  pertinent  only  as  one 
of  the  reasons  why  this  court  cannot  keep 
up  with  its  docket),  this  section  has  read 
thus:  "Any  party  to  a  suit  aggrieved  by  any 
Judgment  of  any  circuit  court  in  any  civil 
cause  from  which  an  appeal  is  not  prohibited 
by  tbe  Constitution,  may  take  his  appeal  to 
a  court  having  appellate  Jurisdiction  from 
any  order  granting  a  new  trial,  or  In  arrest 
of  Judgment,  or  order  refusing  to  revoke, 
modify  or  change  an  Interlocutory  order  ap- 
pointing a  receiver  or  receivers,  or  dissolving 
an  injunction,  or  from  any  interlocutory  Judg- 
ments in  actions  of  partition  which  determine 
the  rights  of  tbe  parties,  or  from  any  final 
Judgment  in  the  case,  or  from  any  special 
order  after  final  judgment  in  the  cause;  but 
a  failure  to  appeal  from  any  action  or  deci- 
sion of  the  court  before  final  Judgment  shall 
not  prejudice  the  right  of  tbe  party  so  falling 
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to  have  the  action  of  the  trial  court  reviewed 
on  an  appeal  taken  from  tbe  final  judgment 
In  the  case.  Tbe  Supreme  Court  shall  sum- 
marily hear  and  determine  all  appeals  from 
orders  refusing  to  revoke,  modify  or  change 
an  interlocutory  order  appointing  a  receiver 
or  receivers,  and  for  that  purpose  shall,  on 
motion,  advance  the  same  on  its  docket" 

It  Is  a  minor  premise  to  this  discussion 
that  appeals  are  wholly  creatures  of  the  stat- 
ute, and  that  the  right  of  appeal  does  not 
exist  except  where  expressly  given.  This  is 
fundamental,  or,  if  not  fundamental,  v^ell 
settled.  Snoddy  v.  t'ettia  County,  45  Mo.  361; 
Ackerman  v.  Green,  201  Mo.  231,  100  S.  W. 
30;  State  ex  rel.  v.  McElhinney,  241  Mo.  592, 
145  S.  W.  1139;  State  v.  Vaughn  et  aL,  83 
Mo.  App.  457.  Clearly,  then,  unless  the  sec- 
tion above  set  out,  by  virtue  of  the  amend- 
ments made  thereto  in  1891,  confers  the  right 
of  appeal  in  this  sort  of  case  at  the  stage  at- 
tained herein '  when  this  appeal  was  taken, 
this  appeal  was  premature,  and  must  be  dis- 
missed. 

It  is  not  necessary  to  here  collate,  or  even 
refer  to,  the  many  early  cases  upon  this  ques- 
tion. But  as  forecast,  since  the  amendment 
of  1891  caused  all  the  trouble,  we  need  not 
go  beyond  it;  prior  holdings  of  our  courts 
ou  this  point  prove  nothing. 

The  first  case  In  this  court  after  the  stat- 
ute was  amended  in  1891  which  dealt  with 
this  matter  of  whether  an  appeal  lies  in  this 
sort  of  case  was  the  case  of  Crossland  v.  Ad- 
mire, 118  Mo.  87,  24  S.  W.  154,  which  was 
decided  in  1883.  There  the  section  of  the 
statute  as  it  now  stands — so  far  as  this  ques- 
tion goes — was  before  the  court,  but  it  was 
ruled,  nevertheless,  that  an  appeal  does  not 
lie  to  a  plaintiff  from  an  order  of  the  circuit 
court  vacating  a  default  Judgment  While 
the  argument  of  the  court  in  the  opinion  in 
that  case  is  largely  directed  to  the  question 
whether  such  a  case  is  appealable  because 
it  is  an  appeal  taken  from  "an  order  gi-antlng 
a  new  trial,"  yet  the  case  was  upon  the  facts 
on  all  fours  with  the  instant  case,  and  it 
was  the  duty  of  the  court  to  hold  in  Judgment 
every  point  and  clause  of  section  2038  by 
which  Jurisdiction  of  the  appeal  could  he  re- 
tained. We  must  assume,  therefore,  that  the 
learned  Jurist  who  wrote  the  opinion  of  the 
court  did  so,  and  that  he  looked  at  the  mat- 
ter from  every  angle.  If  we  are  to  hold  that 
this  appeal  will  lie,  we  must  overrule  the 
Crossland-Admire  Case.  This  court  assumed 
Jurisdiction  in  the  case  of  Hulbert  v.  Tred- 
way,  159  Mo.  665,  60  8.  W.  1035,  which  was 
an  appeal  by  plaintiff  from  an  order  vacat- 
ing a  Judgment  nil  dicit,  and  not  on  default, 
but  which  is  on  every  principle  involved  on 
all  fours  with  the  instant  case.  In  that  case 
no  question  whatever  as  to  the  existence  of 
the  right  of  appeal  in  plaintiff  was  raised, 
nor  was  the  point  held  under  Judgment.  The 
ruling  in  the  Crossland-Admire  Case  was  fol- 
lowed in  tbe  case  of  Breed  v.  Hobart,  187 
Mo.  140,  86  S.  W.  lOS,  which  latter  case  was. 


however,  decided  correctly  without  any  doubt, 
since  the  motion  to  vacate  the  default  Judg- 
ment was  filed  therein  after  tbe  default  was 
noted,  hut  l>efore  an  inquiry  as  to  tbe  dam- 
ages was  had,  and  before  any  final  Judgment 
was  rendered.  In  the  case  of  Miller  v.  Craw- 
ford, 140  Mo.  App.  711, 126  S.  W.  984,  it  is  in- 
correctly assumed  and  stated  that  tbe  ap- 
peals were  taken,  In  both  tbe  case  of  Cross- 
land  V.  Admire  and  the  Breed-Hobart  Case, 
after  default  was  noted,  but  before  an  4n- 
qulry  as  to  damages  was  bad  or  any  final 
Judgment  was  rendered.  As  to  tbe  Cross- 
land-Admire Case,  tbe  learned  Kansas  City 
Court  of  Appeals  was  in  error  in  thus  as- 
suming. So  that  the  iMiller-Crawford  Case 
is  in  direct  conflict  with  the  holding  of  this 
court  in  the  Crossland-Admire  Case,  but  not 
so  in  conflict  with  the  Breed-Hobart  Case. 

Learned  counsel  for  appellant  call  our  at- 
tention* to  the  cases  of  Bank  v.  Kingston,  204 
Mo.  687,  103  S.  W.  27,  State  ex  rel.  v.  Riley, 
219  Mo.  695, 118  S.  W.  647,  Bwart  v.  Peniston, 
233  Mo.  695, 136  S.  W.  422,  and  Shuck  v.  Law- 
ton,  249  Mo.  168,  155  S.  W.  20,  as  being  cases 
where  this  court  assumed  and  held  Jurisdic- 
tion on  appeals  of  the  identical  sort  here 
In  question  and  in  controversy,  but  wherein 
they  concede  the  point  was  not  mooted  or 
passed  on.  We  have  examined  all  of  these 
cases,  and  are  wholly  unable  to  detect  in 
them  any  similitude,  except  by  faint  analogy, 
and  by  an  application  of  a  sort  of  cy  pres  doc- 
trine, which  doctrine  in  such  case  (and  ia 
fact  always  when  transplanted  from  its  usual 
legal  habitat)  is  never  satisfying  and  often 
dangerous.  The  case  of  Bank  v.  Kingston, 
204  Mo.  687,  103  S.  W.  27,  was  a  petitlou  in 
the  nature  of  a  bill  in  review  filed  by  de- 
fendants, ioho  had  neither  been  personally 
served,  fwr  appeared  in  the  case.  For  such  a 
situation  plain  statutes  not  involved  in  any- 
wise tn  the  instant  case  would  seem  to  be 
ample  to  afford  relief.  Sections  2101-2104,  R. 
S.  1909.  Both  the  cases  of  State  ex  rel.  v. 
Riley,  supra,  and  Shuck  v.  Lawton,  supra, 
were  cases  where  the  Judgment  rendered  was 
attacked  fpr  errors  of  fact,  in  the  one  case 
patent  of  record  and  destroying  Jurisdiction 
(Shuck  v.  Lawton,  supra),  and  in  tbe  other 
for  an  error  of  fact  made  to  appear  and  sup- 
ported by  evidence  dehors  the  record,  which 
procedure  it  was  said  in  tliat  case  (State 
ex  reL  v.  Riley,  219  Mo.  loc.  cit  695,  118  S. 
W.  647)  "is  in  the  nature  of  an  independent 
and  direct  attack  upon  the  Judgment  of  the 
court  committing  the  error."  In  other  words, 
these  two  cases  in  a  way  applied  our  Code  of 
Procedure  to  a  condition  to  which  formerly 
the  writ  of  error  coram  nobis  was  applied  at 
common  law.-  The  case  of  Ewart  v.  Peniston, 
supra,  was  not  a  default  Judgment  at  alL 
The  chief  point  held  in  it  was  touching  the 
power  Inherent  in  courts  to  so  far  retain 
their  orders  and  Judgments  in  the  breast  of 
the  court  during  tbe  term  at  which  such  or- 
ders were  made  as  that,  for  good  cause  shown 
and  in  the  Interest  of  right  and  Justice,  tbe 
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same  could  be  set  aside  by  the  court  sna 
sponte.  With  this  doctrine,  which  we  deem 
Just,  sane,  and  wholesome,  we  have  no  quar- 
rel. 

Some  of  the  cases  to  which  our  attention 
has  been  called,  are  cases  where  the  defend- 
ants against  whom  default  judgments  were 
taken,  appealed,  upon  the  refusal  of  the  court 
nisi  to  set  aside  such  Judgments.  It  needs  no 
argument  or  discussion  to  demonstrate  that 
since  a  defendant,  when  he  falls  to  get  favor- 
able action  on  his  motion  to  vacate  a  judgment 
by  default,  has  reached  the  last  ditch,  then  un- 
less an  appeal  lies  to  him  the  judgment  as  to 
him  is  absolutely  a  "final  judgment  in  the 
case."  Section  2038,  supra.  Manifestly  such 
an  appeal  may  be  justified  for  several  other 
reasons,  even  with  some  degree  of  logic,  for 
that  it  is  "a  special  order  made  after  final 
judgment  in  a  case."  For  there  is  then  as  to 
such  defendant  an  existing  final  judgment  to 
which  the  motion  to  vacate  is  ancillary. 
Whether  in  such  case  the  plaintlfl:  or  the  de- 
fendant prevail  in  the  motion  makes  a  vast 
difference  in  the  result  and  likewise  In  the 
law,  just  as  there  is  always  a  vast  dlSerence 
in  the  result,  and  therefore  In  the  law,  ac- 
cording as  the  trial  court  may  exercise,  or 
refuse  to  exercise,  the  Inherent  power  rest- 
ing in  it  of  controlling  Its  orders  and  judg- 
ments during  the  term  at  which  they  were 
made. 

We  are  led,  then,  by  this  discussion  and  ex- 
amination of  cases  ruled  and  cited,  back  to 
the  question  of  whether  we  should  follow 
the  case  of  Grossland  v.  Admire,  118  Mo.  87, 
24  S.  W.  154,  decided  by  this  court,  or  the 
dase  of  Miller  v.  Crawford,  140  Mo.  App.  711, 
126  S.  W.  984,  decided  by  the  Kansas  City 
Court  of  Appeals.  The  Grossland-Admire 
Case,  as  we  find,  is  the  only  one  in  direct 
point  where  we  have  ruled  on  this  identical 
question,  and  the  Miller-Crawford  Case  is 
likewise  the  only  one  we  have  found  where 
the  Courts  of  Appeal  have  so  decided  this 
point  The  St.  Louis  Court  of  Appeals  argue 
In  th^  opinion  in  the  Instant  case  the  cor- 
rectness of  the  holding  in  the  case  of  Mil- 
ler T.  Crawford,  supra,  but,  for  the  reasons 
already  set  out,  they  do  not  so  rule.  The 
case  of  Billlngham  v.  Miller,  115  Mo.  App. 
154,  88  S.  W.  356,  as  to  tbe  question  actual- 
ly before  the  court  and  there  ruled,  illus- 
trates what  we  suggest  above  as  to  the  dif- 
ference in  result,  as  well  as  in  law,  accord- 
ing as  the  court  below  sustains  or  overrules 
the  motion  to  vacate.  In  the  latter  case  the 
learned  jurist  who  wrote  the  opinion  of  the 
St  Louis  Court  of  Appeals,  by  way  of  dic- 
tum and  arguendo,  suggested  that  while 
no  relief  could,  upon  the  facts  In  that  case, 
be  afforded  to  defendant  who  had  appealed, 
yet  "a  party  in  default  may  obtain  relief 
against  a  judgment  even  after  It  is  final  if  he 
has  good  grounds  and  adopts  the  proper 
procedure,  namely,  that  prescribed  by  section 
2101  of  the  Revised  Statutes."  (ItaUcs  and 
change  of  section  number  ours.)    This  dic- 


tum was  followed  as  a  rule  of  decision  by  the 
Kansas  City  Court  of  Appeals  in  the  recent 
case  of  Santa  F6  Car  Icing  Co.  v.  Kemper, 
166  Mo.  App.  613,  149  S.  W.  1163,  which  tat- 
ter case,  therefore,  though  similar  on  its 
facts  to  the  instant  case,  is  not  In  conflict 
herewith,  and  does  not  follow  the  Miller- 
Crawford  Case,  supra.  We  may  suggest  par- 
enthetically a  qua>rc  here  as  to  whether, 
their  history  and  the  rulings  thereon  being 
regarded  (Smoot  v.  Judd,  184  Mo.  508,  83 
S.  W.  481;  Howard  v.  Scott,  225  Mo.  708, 
125  S.  W.  1158)  sections  2101  to  2104  do 
apply,  or  were  ever  intended  to  apply,  to 
any  defendant  who  was  personally  served, 
or  to  a  defendant  who  appeared  after  substi- 
tuted service,  and  whether  it  be  not  a  fact 
that  they  are  open  to  those  defendants  only 
who  are  brought  in  by  publication,  and  who 
do  not  appear  in  the  case  at  all.  This  quaere 
we  need  not,  and  do  not,  answer  or  decide, 
but  suggest  it  as  worthy  of  examination  with 
great  care  In  the  next  case  in  which  It 
may  be  a  live  question.  It  is  oot  a  live  one 
in  this  case. 

The  choice  being  how,  as  our  examination 
and  discussion  of  all  of  the  cases  found  by 
us,  or  called  to  our  attention  manifestly 
shows,  as  between  our  holding  in  one  case 
and  that  of  the  Kansas  City  Court  of  Ap- 
peals, likewise  in  one  case,  we  ought,  in  the 
interest  of  justice  and  fairness,  to  examine 
and  analyze  the  sole  reason  upon  which, 
if  It  exists,  the  right  of  appeal  here  must 
be  bottomed.  Turning  to  section  2038,  we 
note  that  the  only  language  upon  which  a 
doubt  can  bang  is  that  found  in  the  clause, 
"or  from  any  special  order  after  final  judg- 
ment in  the  cause."  From  this  language  It 
Is  urged  and  argued  and  held  the  right  of 
appeal  arises  here.  Mill^  v.  Crawford,  su- 
pra ;  Bu.ssiere  r.  Sayman,  supra.  But  when 
we  carefully  look  to  the  words  used  is 
this  clearly  or  necessarily  so?  The  word 
"special,"  is  in  its  meaning  and  definition 
as  found  in  the  dictionaries  so  varied,  vary- 
ing, and  "general"  as  that  we  frankly  con- 
cede there  is  no  argument  to  be  derived  from 
its  use  In  the  troubling  clause.  Is  there  here 
left  any  final  judgment  in  the  cause  when  the 
appeal  is  prayed?  Clearly  not,  because  the 
motion  being  acted  on  favorably  by  the  court 
has  utterly  vnped  the  final  judgment  off  the 
record  and  the  earth.  It  is  not  and  cannot 
be  an  appeal  after  final  judgment,  because 
to  my  mind  such  a  term  could  be  applied 
only  where  a  final  judgment  still  existed,  not 
to  a  case  where  it  had  utterly  ceased  to  ex- 
ist I  can  readily  see  and  appreciate  the 
legal  correctness  of  an  appeal  being  permit- 
ted from  a  special,  1.  e.,  particular,  ancil- 
lary order,  made  after  the  rendition  of  a  final 
judgment,  which  judgment  still  subsists. 
Many  such  occur  to  my  mind,  all  of  which 
we  have  held  are  appealable,  and  so  clearly 
from  the  right  conferred  by  the  Identical 
language  of  the  above  clause,  for  there  Is  no 
other  tanguage  applicable,  e.  g.,  an  appeal 
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from  an  order  made  after  final  Jndgment, 
taxing  cpBts  (State  ex  rel.  v.  Walker,  85  Mo. 
41);  from  an  order  made  after  final  Judg- 
ment, allowing  attorney's  fees  In  a  case 
where  such  fees  are  allowable,  of  which 
there  are  many;  froiu  an  order  setting  aside 
a  sale  on  execution  (McAnaw  ▼.  Matthls,  120 
Mo.  142,  31  S.  W.  344) ;  from  an  order  as- 
sessing damages  on  an  Injunction  bond  after 
final  order  of  dissolution  thereof  (Wabash 
Ry.  y.  Sweet,  110  Mo.  App.  100,  84  S.  W.  95). 
All  of  these  are  ancillary  to  a  subsisting 
Judgment.  They  are  likewise  Indubitably 
Included  In  the  category  of  matters  appeal- 
able by  virtue  of  the  clause  of  the  section 
here  under  discussion,  yet  they  are  not  ger- 
mane, or  even  more  than  analogous,  in  tlieir 
nature  or  legal  effect  to  the  point  before  us. 
2  Cyc.  600,  note  34. 

Moreover,  an  appeal  In  such  a  case  as  the 
instant  one,  at  the  stage  the  same  was  taken. 
Is  useless,  and  wholly  unnecessary.  The 
amendment  of  1891  was  Itself  largely  useless. 
It  made  two  appeals  to  grow  In  a  case  where 
but  one  grew  before.  It  enabled  litigants  to 
halt  a  case  in  many  Instances  in  the  middle 
and  to  come  up  to  an  appellate  court  merely 
to  take  the  sense  of  the  court  upon  an 
Interlocutory  and  indecisive  point — some- 
times to  halt  a  case  many  times  and  take 
many  such  opinions.  See  Little  River  Drain- 
age District  Cases:  Little  River  Drainage 
District  V.  Tomlinson,  245  Mo.  1,  149  S.  W. 
454;  Little  River  Drainage  District  v.  Rail- 
road, 236  Mo.  94,  139  S.  W.  330;  State,  ex 
rel.  V.  Sheppard,  246  Mo.  60,  149  S.  W.  456; 
Houck  V.  Little  River  Drainage  District,  248 
Mo.  373,  154  S.  W.  739.  We  are  not  con- 
demning this  amendment  utterly;  we  are 
merely  saying  it  was  largely  useless;  there 
may  have  been  a  crying  evil  or  two  cor- 
rected by  it  But  since  the  latter  fact,  if  It 
exist,  is  not  readily  discernible,  and  since  it 
is  not  necessary  to  a  decision,  we  need  not 
pause  here  to  examine  If  it  be  so.  However, 
the  section  under  review  may,  in  all  fair- 
ness of  construction,  be  said  to  carry  upon 
its  very  face  and  in  its  own  language  this 
identical  criticism  of  much  of  its  contents. 
For  It  says,  "but  a  failure  to  appeal  from 
any  action  or  deoMon  of  the  court  before 
final  judgment  shall  not  prejudice  the  right 
of  the  party  so  failing  to  have  the  action  of 
the  trial  court  reviewed  on  an  appeal  taken 
from  the  final  judgment  in  the  case." 

Not  only  is  this  rush  and  hurry  to  appeal 
on  indecisive  Intermediate  or  interlocutory 
orders  unnecessary  as  a  general  proposition, 
but  it  was  unnecessary  here  in  the  Instant 
case.  Two  remedies  it  would  seem  were  open 
to  appellant  here:  (a)  He  might  have  stood 
mute  in  a  subsequent  call  of  the  case,  and, 
suffering  a  dismissal  thereof,  have  appealed. 
(Harkness  v.  Jarvls,  182  Mo..  231,  81  S.  W. 
446);  or  (b),  saving  the  point  by  a  proper  ex- 
ception and  term  bill  if  need  arose,  appealed 
if  he  lost  the  whole  case,  under  ordinary 
nilea  regulating  appeals,  and  under  the  sav- 


ing grace  of  the  language  of  the  section 
which  we  emphasize  above  by  Italics.  May- 
hap, then,  the  heat  and  burden  of  appeal 
would  have  been  shifted  to  the  other  side 
of  this  case,  though  this  we  do  not  decide. 

The  rule  that  an  appeal  does  not  lie  from 
an  order  of  the  trial  court  vacating  a  de- 
fault Judgment  is  general  in  the  several  Ju- 
ri-sdictions.  Thomas  v.  Thomas,  10  Colo.  App. 
170,  50  Pac.  211 ;  Hlggins  v.  Brown,  6  Colo. 
148;  People  v.  Neal,  3  lU.  App.  181;  Mastin 
V.  Indiana  Car  Co.,  19  Ind.  App.  633,  49  N. 
E.  981;  Kermeyer  v.  Railway  Co.,  18  Kan. 
215;  Woodcock  v.  Parker,  34  Me.  693;  Roh 
V.  Vltera,  38  Neb.  333,  56  N.  W.  977;  Led- 
better  v.  Vinton,  108  Ala.  644,  18  South.  692; 
Stevens  v.  Glover,  83  N.  Y.  611;  McAllister 
V.  Kuhn,  96  U.  S.  87,  24  L.  Ed.  616.  There 
are  cases  to  the  contrary,  but  so  nearly  unan- 
imous is  the  rule  against  appealability, 
that  Cyc.  states  that  such  is  the  rule  without 
exception  thus:  "By  statute  in  some  states 
special  orders  after  final  Judgment,  or  orders 
on  a  summary  application  after  Judgment, 
are  appealable.  But  an  order  of  the  court 
vacating  a  Judgment,  order,  or  decree  there- 
tofore rendered  In  the  cause,  or  refusing  to 
vacate  a  Judgment,  order,  or  decree  there- 
tofore rendered,  is  not,  as  a  rule,  appealable. 
In  some  states  no  appeal  lies  from  an  order 
denying  a  motion  to  set  aside  a  default.  In 
other  states  such  orders  are  appealable.  No 
aiq>eal,  however,  lies  from  an  order  setting 
aside  a  Judgment  by  default"  2  Cyc.  600, 
601. 

Of  course  nothing  Is  plainer  than  that 
since  the  right  to  appeal  is  wholly  statutory, 
the  holdings  in  other  Jurisdictions  are  olt 
small  value  as  proof  of  the  right  of  the  rule 
here  urged.  But  these  cases  from  other 
Jurisdictions  are  Uluminating  in  determining 
the  advisability  and  necessity  of  an  appeal 
in  such  a  case. 

Having  thus  carefully  examined  the  ruled 
cases  and  the  statutes  relied  on  as  creating 
the  right  of  appeal,  and  the  necessity,  or 
lack  thereof,  for  an  appeal  at  such  a  stage, 
we  are  unable  to  see  any  sufHclent  reason 
why  we  should  overrule  the  case  of  Cross- 
land  V.  Admire,  supra.  That  case  was  rul- 
ed by  a  most  able  and  painstaking  Jurist  but 
recently,  as  the  age  of  the  law  is,  and  at 
a  time  when  the  statute  on  this  point  was 
Just  as  It  now  stands;  it  was  so  ruled  with- 
out dissent  one  Judge  absent  by  the  divi- 
sion hearing  it  The  conditions  have  not 
changed  In  favor  of  a  different  rule.  It  may 
well  be  that  since  a  different  rule  would 
clog  the  courts  and  binder  and  delay  the 
business  thereof,  conditions  have  changed  in 
favor  of  the  rule  announced  in  the  Crossland 
Case.  The  case  of  Miller  t.  Crawford,  140 
Mo.  Am>.  711,  126  S.  W.  984,  should  be  fol- 
lowed no  longer. 

Since  these  views  result  tn  dismissing  the 
appeal  herein,  we  need  not  examine  the  mer- 
its. Let  the  appeal  be  dismissed.  All  oon- 
cur. 
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STATB  ex  rel.  UNION  BLBOTBIG  LIGHT  ft 

POWBB  CO.  ▼.  BBINOLDS  ct  aL,  Jotlgea. 
(Sapreme  Conrt  of  MiMWOri.     April  2,  1914.) 

1.  Mandamus  (|  164*)— Rktobn— Dbicubibb»— 
Admissions. 

A  retam  in  the  nature  of  a  demorrer  to  an 
alternative  writ  of  mandamus  admits  the  facts 
in  the  petition  for  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent  Dig.  {$  844-360 ;   Dec.  Dig.  i  164.*] 

2.  Appeal  and  Ebbob  ({  71S*)— Jtjbisdiotion 

— MaNREB   or  ASCEBTAXNINO  JUBIBDICTION. 

The  record  coming  from  the  trial  court  on 
appeal  can  alone  be  looked  to  to  determine  the 
question  whether  the  Supreme  Court  or  a  Court 
of  Appeals  has  jurisdiction,  and  an  affidavit  filed 
after  the  case  has  reached  an  appellate  court 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2964,  2965,  3273;  Dec. 
Dig.  i  715.*] 

8.  CoTJETs  (J  231*)  —  JtrBiBDionoN  —  Aicoxmr 

IN  OONTBOVIBST. 

Quo  warranto  to  dissolve  a  $10,000,000  cor- 
poration, supplying  05  per  cent,  of  the  electric 
Ugbt  in  the  city  of  St.  Louis,  and  subject,  under 
Rev.  St.  1909,  S  2976,  to  an  incorporation  fee  of 
$5,025,  presents  a  controversy  involving  an 
amount  within  the  appellate  jurisdiction  of  the 
Supreme  Court, 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  »  487,  491,  644,  646-648,  650,  652-659, 
861 ;  Dec.  6ig.  {  231.<] 

Court  In  Banc.  Mandamus  by  tbe  State, 
at  tbe  relation  of  the  Union  Electric  Llgbt 
&  Power  Company,  against  George  D.  Rey- 
nolds and  others.  Judges  of  tbe  St  Louis 
Court  of  Appeals,  to  compel  the  transfer 
of  a  cause  to  the  Supreme  Court  Absolute 
writ  of  mandamus  awarded. 

Boyle  &  Priest,  Scbnurmacher  &  Rassleur, 
and  T.  R  Francis,  all  of  St  Louis,  for  re- 
lator. Tbos.  B.  Harvey,  Circuit  Atty.,  and 
R.  P.  Spencer,  Asst  Circuit  Atty.,  both  of 
St  Louis,  tor  resi)ondents. 

GRAVES,  J.  This  Is  an  original  proceed- 
ing in  mandamus  by  which  It  Is  sought  to 
compel  the  judges  of  the  St  Louis  Court  of 
Appeals  to  transfer  the  case  of  "State  of 
Missouri,  ex  Informatione,  Arthur  N.  Sager, 
Circuit  Attorney,  Informant,  Appellant,  v. 
Union  Electric  Light  &  Power  Company,  Re- 
si)ondent  an  action  in  quo  warranto,  to  this 
court  Upon  application  our  alternative 
writ  of  mandamus  was  issued,  to  which  re- 
turn has  been  duly  made  by  the  Judges  of  the 
Conrt  of  Appeals,  in  tbe  nature  of  a  demur- 
rer.    Such  return  reads: 

"Now  come  the  respondents  In  the  above- 
entitled  cause,  and  for  answer  and  return 
to  said  writ  demur  to  the  petition  and  writ 
of  the  petitioner,  and  assign  the  following 
causes  of  demurrer,  to  wit: 

"(1)  Said  petition  and  alternative  writ  and 
the  matters  and  things  therein  as  stated  and 
set  forth  are  not  sufficient  In  law  or  equity 
to  entitle  the  plaintiff  to  the  relief  asked  for 
In  said  petition,  or  to  authorize  the  issuing 
of  said  writ  of  mandamus. 


"(2)  The  record  In  tlie  trial  court  of  the 
cause  of  the  State  of  Missouri,  ex  Informa- 
tione, Arthur  N.  Sag»,  Glrcalt  Attorney  of 
the  City  of  St  Louis,  Appellant,  v.  Union 
Electric  Light  &  Power  Company,  Respond- 
ent, which  the  petitioner  seeks  to  have  trans- 
ferred to  the  Supreme  Court  of  Missouri, 
does  not  in  any  manner  disclose  audi  facts 
as  would  bring  such  action  within  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court, 
but  said  record  does  disclose  such  facts  as 
would  bring  said  cause  within  the  appellate 
jurisdiction  of  the  St  Louis  Conrt  of  Appeals. 

"(8)  There  is  no  'amount  In  dispute,'  and 
the  state  merely  asks  a  judgment  forfeiting 
the  franchise  or  right  of  being  a  corporation, 
and  the  matter  In  dispute  is  not  susceptible 
of  a  monetary  valuation;  there  being  nothing 
properly  before  the  court  from  or  by  which 
any  test  of  money  value  might  be  applied. 

"(4)  The  petitioner  bases  his  prayer  for 
relief,  not  ui>on  the  record  in  the  trial  conrt, 
but  upon  an  affidavit  made  by  one  of  its 
officers  and  filed  after  the  appeal  had  been 
taken  and  the  St  Louis  Court  of  Appeals 
had  acquired  appellate  jurisdiction  of  the 
cause. 

"(5)  This  case  does  not  Involve  ttie  con- 
struction of  the  Constitution  of  the  United 
States  or  of  this  state,  nor  the  validity  of 
a  treaty  or  statute  of  or  an  authority  exer- 
cised under  the  United  States,  nor  the  con- 
struction of  the  revenue  laws  of  this  state 
nor  the  title  to  any  office  in  this  state,  nor 
title  to  real  estate,  nor  is  the  county  or  other 
political  subdivision  of  the  state,  or  any 
state  officer,  a  party  to  the  suit  within  the 
meaning  of  the  state  Constitution." 

The  case  is  submitted  here  upon  the  plead- 
ings. As  the  return  Is  in  the  nature  of  a  de- 
murrer, thereby  admitting  the  facts  pleaded 
in  the  application  for  our  writ,  It  will  be- 
come necessary  to  detail  some  of  those  facts, 
but  this  will  be  done  in  connection  with  the 
points  made.  Relator  in  this  court  makes 
these  points:  (1)  That  the  matter  in  con- 
troversy exceeds  the  jurisdiction  of  the  Court 
of  Appeals;  (2)  That  the  state  of  Missouri 
being  tbe  real  party  in  Interest  in  the  quo 
warranto  proceeding,  the  jurisdiction  on 
appeal  is  in  this  court,  and  not  the  Court  of 
Appeals;  and  (3)  it  urged  that  this  case  was 
in  this  court  before  (State  ex  rel.  v.  Grimm, 
220  Mo.  483,  119  S.  W,  626),  and  that  we 
made  a  ruling  therein,  and  that  for  such 
reason  the  appellate  jurisdiction  is  here  un- 
der the  act  of  1911  (Session  Acts  1911,  p. 
190).  Upon  these  several  questions  the  case 
is  briefed  and  submitted.  This  fairly  out- 
lines the  controversy  except  as  to  details. 

[1]  I.  It  Is  urged  that  the  amount  Involv- 
ed brings  the  jurisdiction  of  the  quo  warranto 
case,  upon  appeal,  to  this  court  This  calls 
for  a  little  fuller  statement  of  facts.  In  the 
circuit  court  the  quo  warranto  case  went  off 
on  demurrer.    The  facts  In  the  petition  were 


*FoT  other  eases  see  same  topis  and  section  NtmBBR  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rap'r  Ia<«CM 
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adinltted  by  the  demurrer.  That  petition  is 
incorporated  In  and  made  a  part  of  the  peti- 
tion for  mandamus  here.  The  facta  of  relat- 
or's petition  for  mandamus  stands  admitted 
In  the  instant  case,  because  the  re^ondenta' 
return  is  in  its  nature  a  demurrer.  The 
plaintiff  in  the  quo  warranto  case  seeks  to 
oust  the  respondent  of  its  corporate  charter 
and  thereby  its  right  to  do  business  in  this 
state.  In  the  quo  warranto  petition  it  is 
charged  that  the  capital  stock  of  the  respond- 
ent in  that  case  (the  relator  In  the  case  at 
bar)  is  110,000,000.  It  is  also  charged  In 
that  petition  that  the  respondent  In  that  case 
(relator  here)  "has  a  virtual  monopoly  of  the 
business  of  fumiahing,  distributing,  and  sell- 
ing electricity  to  the  public  of  the  city  of 
St  Louis,  having  control  of  at  least  95  per 
cent,  of  said  business,"  etc.  In  addition  to 
what  appears  from  that  petition,  when  the 
quo  warranto  case  reached  the  St.  Louis 
C!ourt  of  Appeals,  the  respondent  therein  (the 
relator  herein)  filed  its  motion  to  transfer  to 
this  court,  alleging,  among  other  things,  that 
more  than  $7,500  was  Involved,  and  with  said 
motion  filed  the  following  afildavlt: 

"State  of  Missouri,  City  of  St  Louis— ss.: 
A.  C.  Einstein,  being  duly  sworn  makes  oath 
and  says  that  he  is  the  first  vice  president 
and  general  manager  of  the  Union  Electric 
Light  &  Power  Company,  the  respondent  in. 
the  above-entitled  cause,  and  is  entirely  fa- 
miliar with  its  business  and  affairs;  that  if 
a  writ  of  ouster  should  be  granted  against 
said  Union  Electric  Light  &  Power  Com- 
pany, excluding  it  from  all  corporate  rights 
and  privileges  under  the  laws  of  this  state 
and  forfeiting  Its  franchise  rights,  authority, 
license  and  certificate  to  do  business  under 
the  laws  of  this  state,  and  ousting  It  from  Its 
corporate  franchise  privileges,  license  and 
authority  to  do  business  under  the  laws  of 
this  state,  as  prayed  by  the  appellant  the 
financial  loss  which  will  necessarily  result 
to  respondent  from  such  Judgment  and  action 
will  be  greatly  in  excess  of  ten  thousand 
dollars,  exclusive  of  the  costs  of  this  proceed- 
ing.   A.  C.  Einstein, 

"Subscribed  and  sworn  to  before  me  this 
21st  day  of  December  1912.  My  commis- 
sion expires  Dec.  22,  1914.  Theodore  S. 
Heinz,  Notary  Public,  City  of  St  Louis,  Mo." 

From  the  petition  for  mandamus  it  ap- 
pears that  this  motion  was  overruled,  al- 
though the  aflldavit  aforesaid  was  not  con- 
troverted. The  record  here  showing  the 
facts  above  detailed,  relator  contends  that 
our  permanent  writ  should  go.  We  think  as 
does  relator,  for  reasons  to  be  assigned  In 
the  succeeding  paragraphs. 

[2]  II.  It  is  urged  by  the  respondent  here 
that  we  cannot  consider  this  affidavit  undis- 
puted as  It  is.  In  Evans  &  Howard  Fire 
Brick  O.  V.  St  Louis  Smelting  &  Refining 
Co.,  48  Mo.  App.  636,  an  undisputed  affidavit 
seems  to  have  been  recognized  by  that  court. 
In  that  case  it  Is  said:  "The  defendant,  as 
its  name  indicates,  is  a  smelter  and  refiner 


of  ores.  It  uses  this  awltdi  for  hauling  the 
ores  that  it  treats.  There  was  evidence- 
tending  to  ^ow  that  the'  use  of  this  swltdi 
was  of  great  importance  to  the  defendant  in 
its  business,  which  was  very  extensive;  that 
defendant's  output  averaged  from  |200,000  to 
$300,000  a  month  in  silver,  and  from  $7,000 
to  $8,000  per  day  in  lead.  The  evidence, 
therefore,  fialrly  warrants  the  conclusion 
that  the  deprivation  of  the  use  of  this  switch 
would  subject  this  defendant  to  a  financial 
loss  greatly  in  excess  of  $2,5(X>.  In  addition 
the  defendant  has  filed  an  aflldavit,  which  is 
not  controverted,  showing  the  financial  loss 
necessarily  resulting  to  it  in  case  It  Is  de- 
prived of  the  use  of  this  switch,  would  be 
greatly  in  excess  of  $2,500.  Following  our 
ruling  In  the  case  between  the  same  parties, 
ante,  page  634,  and  In  the  case  of  Gartslde  v. 
Gartslde,  42  Mo.  App.  513,  we  deem  it  our  duty 
to  transfer  this  appeal  to  the  Supreme  Court 
on  the  ground  that  the  amount  in  dispute 
therein,  exclusive  of  costs,  exceeds  $2,500." 
But  in  Addison  Tlnsley  Tobacco  Co.  v.  Rom- , 
bauer,  118  Mo.  loc.  cit  438,  20  S.  W.  1076, 
this  court  through  Barclay,  J.,  said :  "Where 
the  court  to  which  an  appeal  should  go  Is  to 
be  ascertained,  under  the  Constitution  (Con- 
stitution 1875,  art.  6,  f  12),  by  the  'amount 
in  dispute'  in  a  given  case,  Oie  proceedings 
therein  in  the  trial  court  should  disclose  the 
facts  on  which  the  appeal  Is  to  proceed. 
On  the  state  of  the  record  in  the  court  of 
first  instance  depends  the  question  as  to 
which  one  of  the  two  courts  of  appeal,  the 
Supreme  or  the  appellate  court,  should  have 
Jurisdiction.  Hence  parties  must  see  to  it 
In  the  trial  court  that  the  full  showing  they 
wish  to  rely  upon  In  that  regard  in  the  fu- 
ture course  of  the  case  is  made.  The  first 
division  of  the  Supreme  Court  so  held  in 
State  ex  rel.  v.  Gill  (1891)  107  Mo.  44  [17  S. 
W.  768],  and  that  ruling  is  decisive  of  the 
case  at  bar.  Here  the  first  attempt  at  a 
showing  that  the  amount  Involved  exceeded 
$2,500  was  presented  by  affidavits  in  the  St 
Louis  Court  of  Appeals,  after  a  Judgment 
had  been  entered  there.  That  showing  It  ap- 
pears to  me  was  entirely  too  late  to  attach 
the  Jurisdiction  of  the  Supreme  Court  to  the 
Judgment  of  the  circuit  court  for  the  purpos- 
es of  review  under  the  Constitution.  It  is 
not  claimed,  nor  does  the  record  show,  that 
the  Judgment  of  the  Court  of  Appeals  reach- 
es or  decides  any  other  or  larger  Issues  than 
those  Involved  in  the  cause  In  Its  earlier 
stages."  It  Is  true  that  the  case  at  bar  dif- 
fers from  that  case  In  the  fact  that  the  Juris- 
diction of  the  Court  of  Appeals  in  the  instant 
case  was  challenged  before  a  consideration 
and  Judgment  whilst  in  the  Rombauer  Case 
the  affidavits  were  filed  after  the  court  had 
entered  its  Judgment  This,  however,  we  do 
not  think  changes  the  situation.  The  ques- 
tion Is  whether  the  record  coming  from  the 
trial  court  must  show  the  Jurisdiction,  or 
facts  from  which  the  Jurisdiction  may  be  de- 
termined, or  «aa  such  facts  be  brought  in 
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later  by  affidavit?  We  tblnk  the  record  com- 
ing from  the  trial  court  should  disclose  the 
focts,  as  was  held  In  the  Rombauer  Case,  su- 
pra. The  case  at  bar  should  be  determined 
without  the  consideration  of  this  affidavit 
It  would  be  a  dangerous  practice  to  have 
jurisdiction  shifted  from  one  court  to  an- 
other on  mere  affidavit  Nor  would  it  look 
weU  to  have  appellate  courts  determine  their 
Jurisdiction  of  a  cause  from  affidavits  and 
counter  affidavits,  after  the  record  from  the 
court  nisi  had  been  made  up  and  filed.      ' 

[S]  III.  But  the  exclusion  of  this  affidavit 
from  consideration  does  not  debar  the  relator 
from  our  permanent  writ  of  mandamus. 
There  Is  enough  upon  the  face  of  the  petition 
fn  the  QUO  warranto  case  to  demonstrate  that 
the  Jurisdiction  upon  appeal  is  here  rather 
than  In  the  Court  of  Appeals.  The  petition 
In  the  quo  warranto  case  shows  that  its  ob- 
ject and  purpose  is  to.  take  the  very  life  of  a 
910,000,000  corporation.  Not  only  so,  but  it 
further  shows  that  said  corporation  was,  at 
the  time,  furnishing  95  per  cent,  of  the  elec- 
tric light  to  the  greatest  metropolitan  city 
of  our  state.  Under  the  law  (R.  S.  1909,  i 
2976)  the  Incorporation  fee  alone  for  such  a 

'  corporation  would  be  $5,025.  It  Is  clear  that 
the  rights  to  be  lost  by  the  corporation  In  the 
event  the  state  were  successful  in  Its  quo 
warranto  suit  would  vastly  exceed  In  dollars 
and  cents  the  pecuniary  Jurisdictional  limit 
of  the  St  Louis  Court  of  Appeals.  If  from 
the  whole  record  the  amount  in  dispute,  or 
the  monetary  value  of  the  right  lost,  is  with- 
in the  Jurisdiction  of  this  court,  then  the  ap- 
peal lies  here  rather  than  elsewhere.  Van- 
derberg  v.  Gas  Co.,  199  Mo.  455,  97  S.  W. 
908;  McCoy  v.  Randall,  222  Mo.  24,  121  S.  W. 
31 ;  Clothing  Co.  v.  Watson,  168  Mo.  loc.  dt 
143,  67  S.  W.  393,  56  li.  R.  A.  951,  90  Am.  St 
Rep.  440.  In  the  later  case  it  Is  said :  "The 
test  is  the  value  in  money  of  the  relief  af- 
forded plalntlS  should  the  relief  prayed  for 
be  granted,  or,  vice  versa,  should  the  relief 
be  denied.  Evans  &  Howard  Fire  Brick  Co. 
V.  St  I/>uls  Smelting  &  Ref.  Co.,  48  Mo.  App. 
634;  Gast  Bank  Note  &  L.  Co.  v.  Ass'n,  147 
Mo.  557  149  S.  W.  511]." 

It  will  be  observed  that  in  the  Watson 
Case,  supra,  we  cite  with  approval  the  case 
of  Evans  &  Howard  Fire  Brick  Co.  v.  St 
L^uis,  Smelting  &  Ref.  Co.,  48  Mo.  App.  634. 
In  that  case  the  Court  of  Appeals,  in  getting 
at  the  rule  for  determining  Jurisdiction,  said : 
"It  Is  settled  that  where  the  right  of  appeal 
depends  on  the  value  of  the  matter  In  dis- 
pute, such  value  must  be  estimated  in  money. 
'When  the  object  of  the  suit,  however,  is  not 
to  obtain  a  money  Judgment,  but  other  relief, 
tlie  amount  involved  must  be  determined  by 
tbe  value  in  money  of  the  relief  to  the  plain- 
tiff, or  of  the  loss  to  the  defendant,  should 
tbe  relief  be  granted,  or  vice  versa  should 
tlie  relief  be  denied.  If  either  is  necessary 
^x^  excess  of  the  sum  within  the  appellate  Ju- 
risdiction of  this  court,   then   the  Supreme 

Court  has  exduslTe  cognizance  of  the  appeal. 


We  took  this  view  In  the  case  of  Oartside  ▼. 
GartBlde,  42  Mo.  App.  513,  in  transferring 
that  case  to  the  Supreme  Court,  and  that 
court,  in  refusing  to  remand  the  cause  to  ns 
upon  a  motion  made  to  that  effect  affirmed 
our  holding." 

At  the  same  term  of  the  court  the  St  Louis 
Court  of  Appeals  had  another  case  In  whidi 
the  same  corporation  was  plaintiff,  and  the 
same  corporation  was  defendant,  but  in  which 
the  Missouri  Pacific  Railway  Company  was 
an  additional  defendant  48  Mo.  App.  686. 
That  case  was  likewise  certified  to  this  court 
Rombauer,  P.  J.,  in  determining  the  pecun- 
iary value  of  the  right  involved,  said :  "The 
defendant,  as  Its  name  indicates.  Is  a  smelter 
and  refiner  of  ores.  It  uses  this  switch  for 
hauling  the  ores  that  it  treats.  There  was 
evidence  tending  to  show  that  the  use  of  this 
switch  was  of  great  importance  to  the  de- 
fendant in  Its  business,  which  was  very  ex- 
tensive; that  defendant's  output  averaged 
from  $200,000  to  $300,000  a  month  in  silver, 
and  from  $7,000  to  $8,000  a  day  in  lead.  The 
evidence,  therefore,  fairly  warrants  the  con- 
clusion that  the  deprivation  of  the  use  of  this 
switch  would  subject  this  defendant  to  a 
financial  loss  greatly  In  excess  of  $2,500." 
This  case  shows  the  course  of  reasoning  used 
by  the  courts  in  determining  the  money  val- 
ue of  the  right  Involved.  In  Gartslde  v. 
Gartslde  we  have  a  suit  to  remove  a  person 
as  trustee  of  an  estate.  The  value  of  the 
estate  was  alleged  to  be  $600,000  as  personal 
property  and  $200,000  in  realty.  In  this  case 
Rombauer,  P.  J.,  says:  "The  question  first 
to  be  decided  is  whether  tbe  amount  in  dis- 
pute, exclusive  of  costs,  exceeds  $2,500  so  as 
to  confer  exclusive  Jurisdiction  of  the  appeal 
on  the  Supreme  Court  We  find  no  analo- 
gous case  In  this  state,  and  cases  decided  by 
the  Supreme  Court  of  the  United  States  do 
not  leave  the  question  entirely  free  from 
doubt  We  assume  It  is  settled  beyond  con- 
troversy that,  where  the  right  of  appeal  de- 
pends on  the  value  of  the  matter  in  dispute, 
such  value  must  be  estimated  in  money. 
Barry  v.  Merden,  5  How.  103  [12  L.  Ed.  70] ; 
Pratt  V.  Fltzhugh,  1  Black,  271  [17  L.  Ed. 
206];  Lee  v.  Lee,  8  Pet  44  [8  L.  Ed.  860]; 
Elgin  V.  Marshall,  106  U.  S.  578  [1  Sup.  Ct 
484,  27  L.  Ed.  249].  But  It  does  not  foUow 
that  an  appellate  court  only  has  Jurisdiction, 
if  the  recovery  of  money  or  property,  in  ex- 
cess of  the  Jurisdictional  limit,  is  the  imme- 
diate object  of  the  suit.  Thus  it  was  held 
that,  in  a  suit  to  establish  a  right  to  an  office, 
the  aggregate  amount  of  the  salary  for  the 
unexpired  term  claimed  by  the  adverse  par- 
ty is  the  value  of  the  matter  in  dispute. 
Smith  V.  Whitney,  116  U.  S.  167  [6  Sup.  Ct 
570,  29  L.  Ed.  601] ;  United  States  ex  rel.  v. 
Addison,  22  How.  174  [16  L.  Ed.  304].  Also, 
that  In  a  suit  for  an  injunction,  the  value  of 
the  object  sought  to  be  gained  by  the  bill,  and 
not  the  amount  of  the  plaintiff's  damages.  Is 
the  value  of  the  matter  in  dispute.  Market 
Co.  V.  HofCman,  101  U.  S.  112  [25  L.  Ed.  782]. 
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Also,  tbat,  where  eqoitable  and  legal  con- 
siderations are  tnTolved  In  the  cause,  and  tbe 
effect  of  tbe  Judgment  is  to  adjust  the  title 
to  land  of  much  value,  the  Supreme  Court  of 
tbe  United  States  has  appellate  Jurisdiction, 
although  tbe  amount  in  immediate  dispute  la 
lees  than  a  sum  sufficient  to  give  that  court 
Jurisdiction.  Stlnson  v.  Dousman,  20  How. 
461  [15  L.  Ed.  966].  In  the  case  at  bar  the 
record  falls  to  show  what  value,  if  any,  at- 
taches to  the  defendant's  jMsiUon  as  trustee, 
but  It  does  appear  tbat  tbe  duration  of  that 
office,  if  it  may  be  so  called,  is  for  life,  and 
invests  him,  as  far  as  these  plalntlfts  are 
concerned  with  the  partial  control  of  proper- 
ty of  the  value  of  $200,000  or  more,  of  which 
be  is  to  be  deprived  by  this  proceeding,  and 
we  are  not  prepared  to  say,  unconditionally, 
that  this  is  a  case  where  the  amount  in  dis- 
pute does  not  exceed  $2,500.  Our  uniform 
practice  has  been  to  order  tbe  transfer  to  tbe 
Supreme  Ck>nrt  of  all  causes  wherein  any 
reasonable  doubt  exists  touching  our  Juris- 
diction. This  enables  the  parties  to  have  the 
question  of  Jurisdiction  set  finally  at  rest  In 
tbe  particular  case  by  filing  a  motion  to  re- 
mand, and  obtaining  the  views  of  the  su- 
preme court  on  such  motion."  This  Gartside 
Case  reached  this  court,  and  upon  motion 
filed  to  remand,  this  court  refused  to  remand, 
and  in  so  doing  accepted  the  rule  adopted  by 
Judge  Bombaner.  Vide  48  Mo.  App.  loc.  dt. 
635,  supra. 

So  we  say  In  the  case  at  bar,  the  allega- 
tions in  the  petition  show  that  the  monetary 
value  of  tbe  right  Involved,  L  e.,  the  life  or 
death  of  a  $10,000,000  corporation,  doing  95 
per  cent  of  tbe  private  lighting  of  the  great- 
est city  of  the  state,  is  such  as  to  give  this 
court  appellate  Jurisdiction  of  the  case.  Oth- 
er questions  raised  become  immaterial.  Our 
permanent  or  absolute  writ  of  mandamus 
should  go.    It  is  so  ordered.    All  concur. 


SOUTHERN  lEON  &  EQUIPMENT  CO.  v. 

SMITH. 
(Supreme  Court  of  Missouri.     April  2,  1914.) 

1.  BaiUOINT    ({    4*)   —  HiBINO    or    PEBSONAJL 

Pbopebtt — Wabrantt— Breach. 

Under  a  written  contract  by  which  locomo- 
tive  engines,  recited  as  having  been  overhauled 
and  being  in  firat-clasa  operative  conditioD, 
were  hired  for  use  in  construction  service  in 
Arkansas  and  Louisiana,  where  the  engines 
were  not  suitable  for,  and  would  not  do,  such 
conatrnction  work  in  such  states,  there  was  a 
breach  of  warranty,  and  the  lessee  was  not  lia- 
ble for  the  aereed  compensation,  even  though 
they  were  mechanically  in  first-class  operating 
condition  when  they  left  the  lessor's  shops. 

[Ed.  Note. — For   other  cases,  see  Bailment, 
Cent  Dig.  H  21.  22;    Dec.  Dig.  f  4.*] 

2.  EviDBROB  (f  471*)— ADioasiBiUTT— Facts 

OB  CONOLXIBIONS. 

In  an  action  for  compensation  for  tbe  use 
of  locomotive  engines  and  to  recover  the  ex- 
pense of  making  repairs,  where  defendant's  evi- 
dence showed  in  detail  the  defective  condition 
of  the  engines  when  received  by  him,  by  reason 


of  which  condition  they  wotdd  not  do  tbe  work 
for  which  they  were  hired,  and  plaintiff  had 
no  difficulty  in  pointing  out  particularly  each 
and  every  portion  of  the  enguea,  their  condi- 
tion, the  detective  parts,  and  the  repairs  made, 
the  testimony  of  witnesses  for  plaintifC  that 
the  engines,  when  they  left  defendant's  shops, 
were  in  "good  condition,"  "first-class  condi- 
tion," and  "first-class  order"  constituted  con- 
clusions, instead  of  facts,  and  gave  the  jury  no 
assistance  in  determining  the  condition  of  tbe 
engines  when  delivered,  and  should  have  been 
excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  2149-2185;   Dec.  Dig.  |  471.»] 

8.  Bailsient  (§  14»)— Hiring  of  Pebsonai. 

Pbopebtt— Rbpaibs— LiABiurrr. 

Under  a  contract  by  which  locomotive  en- 
gines were  hired  for  use  in  construction  work 
and  warranted  to  be  in  first-class  operative  con- 
dition, the  lessee,  if  the  engines  were  suitable 
for  tbe  work  and  would  perform  such  work  by 
proper  management,  was  liable  for  the  expense 
of  repairs  necessitated  by  damages  to  the  en- 
gines caused  by  him,  but,  if  they  were  not  suit- 
able, and  the  expenditures  were  made  for  tbe 
purpose  of  trying  to  make  them  suitable,  he 
was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §§  45-55;    Dec.  Dig.  {  14. •] 

Graves  and  Fans,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jade- 
son  County;    Walter  A.  Powell,  Judge. 

Action  by  the  Southern  Iron  &  Equipment 
Company  against  Lucius  J.  Smith.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

This  suit  was  instituted  in  the  circuit 
court  of  Jackson  county  by  tbe  plaintiff  to 
recover  of  defendant  rent  claimed  to  be  due 
it  on  three  locomotive  engines  and  certain 
expense  and  repairs  made  upon  them  by  plain- 
tiff. The  petition  was  in  two  counts;  the 
first  was  for  rent,  and  tbe  second  was  for 
tbe  expense  and  repairs.  A  trial  was  bad 
which  resulted  in  a  Judgment  for  the  plain- 
tiff for  the  full  amount  sued  for  in  each 
count  aggregating  $11,705.70.  From  this 
Judgment,  the  defendant  api)ealed  to  this 
court 

Tbe  litigation  grew  out  of  the  following 
contract  made  and  entered  in  by  and  between 
tbe  plaintiff  and  defendant  regarding  the  en- 
gines previously  mentioned,  viz.: 

"Memorandum  of  agreement  between 
Southern  Iron  &  Equipment  Co.  of  Atlanta, 
Georgia,  and  L.  J.  Smith,  of  Slmms,  Loui- 
siana: 

"First  Southern  Iron  &  Equipment  Co. 
agree  to  rent,  or  lease,  to  L.  J.  Smith  three 
locomotives  for  use  in  construction  service 
in  Arkansas  and  Louisiana,  on  tbe  following 
terms  and  conditions:  Locomotive  No.  627, 
Schenectady  18x24"  ten  wheeler  with  50" 
centers;  Locomotive  No.  625,  20x24"  consoli- 
dation with  44"  centers;  and  locomotive  No. 
618,  Schenectady  18x24"  six  driver  switcher, 
all  of  said  engines  having  been  overhauled 
and  in  first-class  oi)erative  condition.  Tbe 
price  to  be  paid  by  L.  J.  Smith  to  the  South- 
ern Iron  &  Equipment  Co.  for  said  engines 
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1b  1346.00  per  monfh  for  each  engine  from 
the  time  engines  leave  onr  shop  until  re- 
turned to  our  shop,  with  an  allowance  of  four 
days'  free  time  on  the  going  trip. 

"Second.  The  said  L.  J.  Smith  agrees  to 
take  good  and  reasonable  care  of  the  locomo- 
tlves,  using  them  on  single  shift,  that  la,  not 
exceeding  ten  or  twelve  hours  out  of  twenty- 
four  hours  per  day,  and  not  exceeding  six 
days  per  week,  and  return  same  to  the  South- 
ern Iron  &  Equipment  In  as  good  condition 
as  when  received,  usual  wear  and  tear  ex- 
cited. 

"Third.  Said  L.  J.  Smith  shall  have  the 
privilege  of  purchasing  all  or  any  one  of 
the  three  above-mentioned  locomotives  at 
the  following  prices:  Locomotive  No.  625, 
15,600.00;  No.  627,  $5,800.00;  No.  618,  $4,- 
850.00.  In  the  event  he  decides  to  so  do,  the 
rental  for  that  current  month  shall  be  ap- 
plied to  the  purchase  price. 

"Fourth.  Payments  to  be  made  by  the 
20th  of  the  month  for  the  rental  for  the  pre- 
ceding month.  This  trade  to  cover  period 
of  four  months,  the  said  L.  J.  Smith  having 
the  privilege  of  retaining  the  engines  for  a 
longer  period  on  the  same  basis. 

"Executed  in  duplicate  this day  of 

February,  1008." 

The  appellant's  evidence  tended  to  show 
the  following  facts:  That  the  appellant  was 
a  railroad  contractor,  and  was  engaged  in 
ballasting  and  surfacing  portions  of  the  lines 
of  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  in  the  states  of  Arkansas 
and  Louisiana.  In  order  to  do  that  work, 
appellant  had  to  use  stone  and  other  suit- 
able materials,  which  had  to  be  transported 
some  distance  over  the  tracks  of  the  railway 
company.  This,  of  course,  necessitated  the 
procurement  of  engines.  With  that  object 
in  view,  the  appellant  applied  to  respondent 
for  the  three  engines  mentioned,  and,  on 
February  3,  1908,  the  former  went  to  the 
shops  of  the  latter  in  Atlanta,  Ga.,  and  made 
known  his  wants;  and,  after  discussing  the 
matter  fully  with  the  officers  of  respondent, 
and  explaining  to  them  the  character  and 
location  of  his  business,  as  well  as  the  pur- 
poses for  which  the  engines  were  to  be  used, 
the  appellant  was  shown  three  engines,  Nos. 
618,  625,  and  627,  and  was  assured  that  all 
of  them  bad  been  recently  overhauled  and  re- 
paired, and  were  In  good  operating  condition. 
The  appellant  made  only  a  casual  observa- 
tion of  the  engines  before  maldng  the  con- 
tract, never  saw  them  fired  up,  or  had  any 
opportunity  to  see  how  they  would  work. 
In  fact,  the  evidence  shows  that  appellant 
was  not  an  engineer,  and  knew  but  little 
about  their  condition  or  suitability  for  work, 
and  so  told  Mr.  Kern,  the  president  of  the  re- 
spondent; also  told  him  that  he  was  not  com- 
petent to  inspect  the  engines,  and  had  no  one 
there  to  do  it  for  him.  In  reply  Mr.  Kern 
said  it  was  not  necessary,  that  the  engines 
bad  Just  been  through  the  shops,  and  were  in 
flrst-class  working   condition,   and   that  be 


would  put  that  in  the  contract.  That,  know- 
ing practically  nothing  about  engines,  appel- 
lant relied  upon  respondent's  statements  by 
Mr.  Kern,  as  to  their  condition  and  their 
Buitability  for  the  purposes  mentioned,  and, 
for  that  reason,  entered  into  the  contract 
previously  set  out  That  the  engines  were 
drawn  as  freight,  and  not  propelled  by  their 
own  power,  from  Atlanta  to  Simms,  La. 
From  Atlanta  to  Memphis  the  servants  of 
respondent  attended  the  engines,  and  from 
the  latter  place  to  Simms  those  of  appellant 
were  in  charge.  That  the  engines  were  care- 
fully attended  and  properly  handled  from 
the  time  they  left  Atlanta  until  their  arrival 
at  Simms,  and  especially  from  Memphis  to 
the  latter  jpoint.  That,  upon  the  arrival  of 
the  engines  at  Simms,  they  were  fired  up 
and  put  into  service,  but,  after  proper  and 
fair  trials,  they  wholly  failed  to  perform 
the  work  designed  and  called  for  in  the  con- 
tract. That,  upon  examinations  made  by  ca- 
pable men  in  that  business,  the  engines  were 
found  to  be  mechanically  defective  and  out 
of  repair  in  many  respects,  totally  unfit  to 
perform  the  services  for  which  they  were 
rented,  not  capable  of  pulling  one-half  of  the 
tonnage  they  were  designed  to  draw,  and 
thereby  donbUng  the  expense  of  carriage,  and 
rendering  them  utterly  useless  to  the  api>el- 
lant  That,  after  several  days  of  trials  of  the 
engines,  and  after  one  of  them  had  been  twice 
taken  to  the  shops  in  Alexandria  for  repairs, 
the  appellant,  by  numerous  letters  and  tele- 
grams, notified  the  respondent  of  their  worth- 
less condition,  and  requested  Mr.  Kern  to 
send  a  man  to  Simms  to  investigate  and  re- 
pair the  defects.  That  these  defects  were 
so  numerous  it  would  be  trespassing  upon 
time  and  space  to  recite  them  here ;  a  number 
of  which,  if  they  existed,  would  render  the 
engines  absolutely  worthless.  That  the  only 
reply  appellant  received  was  a  denial  that 
the  engines  were  defective  or  were  not  suit- 
able for  the  purposes  as  rented.  That  final- 
ly, on  February  25,  1908,  Mr.  W.  A.  Love, 
vice  president  of  the  respondent,  went  to 
Simms  and  looked  over  the  engines,  but  made 
no  effort  whatever  to  put  them  In  useful  con- 
dition; and  thereupon  the  appellant  stored 
the  engines  upon  a  side  track,  In  charge  of 
a  watchman,  and  notified  respondent  that 
they  were  held  at  Its  risk  and  subject  to  its 
orders.  That,  during  the  time  the  engines 
were  In  the  possession  of  the  appellant,  they 
were  never  used,  except  in  the  trials  pre- 
viously mentioned.  That,  in  fact,  they  were 
not  only  of  no  value  to  appellant,  but  were 
of  great  cost  and  expense  in  trying  to  use 
them.  In  the  matter  of  wages,  fuel,  loss  of 
time,  storage,  etc.  ^at,  at  the  solicitation 
of  Mr.  Kern,  the  president  of  respondent, 
the  appellant  met  him  on  June  10,  1908,  in 
the  city  of  St  Louis,  for  the  purpose  of  con- 
ferring with  reference  to  the*  condition  of 
the  engines,  and  as  to  what  should  be  done 
with  them.  After  fully  discussing  the  mat- 
ter, it  was  agreed  between  them  that  Mr. 
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Kern  should  send  the  foreman  of  his  shop 
to  Simms,  where  the  engines  had  been  stor- 
ed, and  go  over  them  for  the  purpose  of  see- 
ing whether  or  not  they  could  be  made  to 
perform  the  work  mentioned  in  the  con- 
tract That,  in  pursuance  to  that  consulta- 
tion, the  respondent  sent  George  Bird  to 
Simms,  who  carefully  inspected  the  engines, 
without  making  a  report,  as  I  understand 
the  record,  to  the  appellant,  and  caused  them 
to  be  removed  to  a  machine  apd  boiler  shop 
at  Alexandria,  for  the  purpose  of  making  the 
repairs  that  were  necessary  to  put  them  in 
operating  condition,  which  cost  several  hun- 
dred dollars.  After  these  repairs  had  been 
made,  the  engines  were  returned  to  appel- 
lant for  use;  but,  after  repeated  trials,  they 
were  found  to  be  whoUy  incapable  to  per- 
form the  work  for  which  they  were  rented. 
The  evidence  also  tended  to  show  that  they 
were  old,  antiquated  engines,  worn  out,  and 
absolutely  worthless. 

After  tibese  futile  tests  had  been  made,  the 
appellant  caused  the  engines  to  be  returned 
to  respondent,  at  its  shops  In  Atlanta,  6a.; 
two  of  them  arriving  on  November  18,  1908, 
and  the  other  December  5th,  same  year. 

The  evidence  for  the  respondent  contra- 
dicted the  evidence  of  the  appellant  in  al- 
most every  particular,  except  that  the  en- 
gines came  up  to  the  provisions  and  terms  of 
the  contract,  regarding  their  capacity  to  do 
the  work  of  appellant  in  Arkansas  and  Louisi- 
ana; but  it  did  tend  to  show  that  they  were 
in  first-class  operating  condition  when  they 
left  Atlanta,  and,  of  course,  that  had  some 
probative  force  upon  their  capability  to  do 
the  work  in  the  states  mentioned. 

At  the  close  of  the  plalntlfrs  and  at  the 
close  of  all  the  evidence  in  the  case,  the 
appellant  requested  the  court  to  give  a  per- 
emptory instruction  telling  the  Jury  to  find 
for  him,  which  was  by  the  court  refused,  and 
appellant  duly  excepted, 

Dudley  W.  Eaton,  Bdmund  H.  McVey,  and 
Hyden  J.  Eaton,  all  of  Kansas  City,  for  ap- 
pelant White,  Thornton. &  Holloman,  of 
Alexandria,  La.,  Robert  O.  McLln,  of  Kansas 
City,  and  T.  W.  Holloman,  of  Alexandria,  La., 
for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  There  are  but  three  questions 
presented  by  this  appeal  for  determination: 
First,  Did  the  evidence  make  out  a  prima 
fade  case  for  the  jury?  Second,  Did  the 
court  properly  instruct  the  jury  as  to  the 
capability  of  the  engines  to  perform  the 
work  for  which  they  were  rented  in  the 
states  of  Arkansas  and  Louisiana?  and, 
third,  Did  the  court  err  in  permltlng  expert 
witnesses  to  express  opinions  as  to  the  facts 
Of  the  case,  which  were  the  ultimate  facts 
required  to  be  found  by  the  jury? 

Regarding  the  first:  After  carefully  read- 
ing the  evidence  in  the  case,  covering  some 
360  pages,   we  are  fully   satisfied   that  a 


prima  fade  case  was  made  out  for  the  jury, 
and  that  the  court  properly  refused  to  sus- 
tain the  demurrer  to  respondent's  evidence 
at  the  close  of  its  case,  and  to  give,  at  tlie 
close  of  all  the  evidence  in  the  case,  the 
peremptory  instruction  telling  the  Jury  to 
find  for  the  appellant 

[1]  II.  Attending  the  second:  In  sub- 
stance, the  court  instructed  the  jury  on  be- 
half of  respondent  over  the  objections  and 
exceptions  of  counsel  tor  appellants,  that 
If  they  found  from  the  evidence  that  the  en- 
gines, when  delivered  to  appellant  in  At- 
lanta, Ga.,  were  In  first-class  operating  con- 
dition, then  they  would  find  for  the  respond- 
ent even  though  they  might  further  find 
that,  as  a  matter  of  fact  the  engines  rented 
were  not  suitable  for,  nor  would  do,  the 
work  in  Arkansas  and  Louisiana,  mentioned 
in  the  contract 

Counsel  for  appellant  asked  an  instruction 
to  the  converse  of  that  asked  by  the  re- 
spondent, which  was  by  the  court  refused, 
and  counsel  duly  excepted.  Clearly  the  ac- 
tion of  the  court  in  giving  the  former  for 
respondent  and  refusing  the'  latter  for  ap- 
pellant was  error.  Not  only  did  the  contract 
entered  into  between  the  parties  disclose  the 
fact  that  the  engines  were  designed  to  be 
used  for  a  particular  character  of  work,  but 
also  that  the  work  was  to  be  performed  in 
the  states  of  Arkansas  and  Louisiana,  using 
this  language:  "First.  Southern  Iron  & 
Equipment  Co.  agrees  to  rent  or  lease,  to  L. 
J..  Smith  three  locomotives  for  use  in  con- 
ttruction  service  in  Arkansas  and  Louisiana, 
on  the  follovrlng  terms  and  conditions." 
Then  follows  the  numbers  and  descriptions 
of  the  engines,  and  then  continues:  ••  *  •  • 
AK  of  said  engines  hacing  teen  overhauled 
and  in  first-class  operative  condition."  This 
language  has  but  one  meaning,  namely,  that 
appellant  rented  three  engines  from  respond- 
ent for  "constructive  service  in  Arkansas 
and  Louisiana,"  and  that  the  latter  agreed 
that  they  were  "in  first-class  operative  co.n- 
dition,"  for  the  puropse  of  d6ing  that  work. 
The  contract  specifically  states  the  kind  of 
work  for  which  the  engines  wer<  leased,  the 
place  where  the  work  was  to  be  done,  and 
then  warrants  that  they  had  recently  been 
overhauled  and  were  in  first-class  operating 
condition.  This  language  is  too  plain  for 
argument,  and  it  would  but  tend  to  confuse 
its  meaning  by  discussing  it  further. 

An  abundance  of  evidence  was  introduced 
by  appellant  tending  to  show  that  the  en- 
gines were  practically  worthless  for  the  pur- 
poses for  which  they  were  leased;  and,  if 
that  was  true,  then  there  was  a  clear  breach 
of  the  warranty,  and  tne  respondent  was 
not  entitled  to  a  recovery,  and  the  court 
should  have  so  told  the  Jury  in  proper  in- 
structions. 

The  respondent's  theory  of  the  case  was 
that  if  the  engines  in  question  were  me- 
chanioaUjf  "in  first-class  operating  condition" 
when  th^  left  Atlanta,  then  the  contract 
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had  been  fully  performed  upon  Its  part,  and 
that  It  waa  entitled  to  a  recovery.  That  is 
<dearly  an  erroneous  construction  of  the  con- 
tract, tot  the  simple  reason  that  it  totally 
Ignores  the  fact  that  it  provides  that  they 
were  leased  for  construction  purposes  in  Ar- 
kansas and  Lottisiana,  and  that  they  had 
recently  been  bverhauled,  and  were  in  flrst- 
claas  condition  for  that  work.  These  vievre 
of  the  law  have  been  so  folly  and  clearly 
discussed  by  this  and  other  courts  of  the 
country  nothing  new  can  be  said  upon  the 
subject  5  Cyc.  p.  179,  note  8,  and  cases  cit- 
ed; Mark  ▼.  H.  D.  Williams  Cooperage  Co., 
204  Mo.  242,  103  S.  W.  ^20;  Moore  v.  Koger, 
113  Mo.  App.  423,  87  S.  W.  602;  Tufts  v. 
Verkuyl,  124  Mich.  242,  82  N.  W.  891;  Bass 
V.  Cantor,  123  Ind.  444,  24  N.  E.  147;  Conn 
V.  Hunsberger,  224  Pa.  154,  73  AU.  324,  25 
L.  R.  A,  (N.  S.)  372,  132  Am.  St  Rep.  770, 
16  Ann.  Cas.  504;  Ferguson  Implement  Co. 
V.  Parmer,  128  Mo.  App.  300,  107  8.  W.  460; 
Leavltt  V.  Flberloid  Co.,  196  Mass.  440,  82 
N.  B.  682,  15  Ia  R.  A.  (N.  8.)  855;  Black- 
more  V.  Fairbanks,  Morse  &  Co.,  79  Iowa, 
282,  44  N.  W.  548. 

[2]  III.  The  third  proposition  presented  by 
the  appeal,  as  previously  stated,  regarding 
the  soundness  of  the  rulings  of  the  court  in 
permitting  expert  witnesses  to  give  their 
opinions  as  to  the  ultimate  facts  in  the  case, 
which  had  to  be  found  t^  the  jury,  In  order 
to  determine  whether  or  not  the  engines 
were  in  flrst-class  operating  condition  for 
the  purposes  leased. 

The  api>ellant's  evidence  tended  to  show  In 
many  details  the  defective  condition  of  the 
engines  when  they  reached  Slmms,  La.,  and 
that  It  was  because  of  those  defects  the  en- 
gines were  not  In  flrst-class  operating  con- 
dition, and  for  that  reason  would  not  do  the 
work.  It  was  for  repairing  those  defects! 
If  I  correctly  understand  the  record,  re- 
spondent made  and  charged  appellant  |748.- 
70,  which  constitutes  the  subject-matter  of 
the  second  count  in  the  petition ;  and,  by  an 
examination  of  the  Itemized  account  pre- 
sented to  appellant  for  the  labor  performed 
and  naaterials  furnished  In  that  regard, 
which  consists  of  hundreds  of  Items,  I  would 
judge  that  there  was  scarcely  a  sound  bolt 
or  piece  of  machinery  existing  In  the  entire 
three  engines.  Whether  this  statement  is 
perfectly  accurate  or  not  is  immaterial,  but, 
being  largely  so,  It  serves  Just  as  well  to 
preface  the  objections  made  to  the  testimony 
of  the  expert  witnesses.  Those  questions, 
objections,  and  answers  are  so  numerous  and 
lengthy  that  it  would  be  a  useless  waste  of 
time  and  labor  to  undertake  to  set  them 
out;  and  we  will  therefore  only  refer  to 
the  substance  of  a  few  of  them. 

This  character  of  questions  was  continu- 
ally asked:  "In  what  sort  of  condition"  was 
this  or  that  part  of  the  engines?  "In  what 
condition  were  the  engines?"  "In  ^hat  con- 
dition was  the  machinery  part  of  the  en- 


gine?" "In  what  sort  of  condition  was  the 
woodwork  of  th«  Mtgides?"  Counsel  for  ap- 
pellant have  also  selected  from  the  record 
ten  pages  of  these  classes  of  questions.  Ob- 
jections were  properly  and  timely  made,  and 
in  practtcaUy  every  instance  the  witness 
would  answer  substantially  as  follows:  "In 
good  condition."  "They  were  good."  "The 
condition  was  good."  "They  were  In  flrst- 
class  order."  "It  was  in  flrst-class  condi- 
tion"— and  so  on  to  the  end  of  the  chapter. 

In  passing,  it  might  be  pertinent  to  ask 
that,  if  the  engines  were  In  such  perfect  con- 
dition when  they  left  Atlanta,  why  did  they 
need  so  many  repairs  when  they  reached 
Simms,  in  the  absence  of  any  evidence  that 
any  of  them  were  in  a  wreck  or  received 
any  violent  treatment  other  than  that  Inci- 
dental to  having  been  pulled  by  another  en- 
gine along  the  railway  tracks? 

None  of  these  questions  called  for  a  state- 
ment of  the  facts  as  to  what  was  the  real 
condition  of  any  one  or  more  of  the  en- 
gines or  as  to  the  condition  of  any  por- 
tion of  them.  The  questions  called  for  con- 
clusions, and  in  each  and  every  Instance  the 
answer  was  a  conclusion,  thereby  telling  the 
jury  the  condition  of  things,  instead  of  stat- 
ing the  facts  and  leaving  the  jury  to  de- 
termine the  condition.  It  cannot  be  sincere- 
ly contended  that  the  witnesses  could  answer 
the  question  in  no  other  way,  for  two  rea- 
sons: First,  because  the  questlozis  should  not 
have  been  propounded  in  that  form;  and, 
second,  by  an  examination  of  pages  11  to 
24  of  respondent's  abstract  of  the  record,  it 
will  be  seen  that  counsel  had  no  trouble 
whatever  in  pointing  out  particularly  each 
and  every  portion  of  the  engines,  their  con- 
dition, the  defective  parts  thereof,  and  the 
repairs  that  had  to  be  and  were  made.  This 
being  true,  as  shown  by^  the  respondent's  i)e- 
titlon,  it  seems  strange  that  these  expert 
witnesses  could  not  with  equal  particularity 
have  described  those  matters  to  the  jury 
while  upon  the  witness  stand. 

The  object  of  that  class  of  testimony  Is 
perfectly  apparent  The  design  was  to  make 
the  statements  of  conclusions  to  the  effect 
that  the  engines  were  In  the  condition  called 
for  by  the  contract  of  lease  when  they  left 
Atlanta,  and  that  they  were  either  put  out 
of  commission  by  damage  in  transit  or  that 
the  appellant  wanted  to  repudiate  his  con- 
tract Diversion:  If  either  of  those  facts 
were  true,  then  there  was  mighty  little  evi- 
dence introduced  to  support  it  especially  in 
comparison  to  the  bald  fact  that  they  were 
not  suitable  for  the  work  stated  in  the  lease. 
Returning:  Had  the  expert  witnesses  been 
required  to  state  the  exact  condition  of  the 
various  i>arts  of  the  engines,  as  they  or 
some  other  experts  evidently  did  in  the  prep- 
aration of  the  petition  and  In  the  proof  re- 
garding the  repairs,  then  the  jury  could  have 
seen  those  parts,  -  with  their  vices  and  vir- 
tues, regarding  which  neither  party  to  the 
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suit  found  any  tronble  in  pointing  out  when 
it  came  to  the  repairs  which  had  to  be  par- 
ticularized. 

Moreover,  there  is  another  view  to  take 
of  thla  evidence.  Suppose,  for  Instance,  the 
respondent  had  introduced  fire  expert  wit- 
nesses, and  each  of  them  bad  been  asked  the 
ida>tical  question  propounded  In  this  rec- 
ord, and  that  they  had  given  the  identical 
answer  here  recorded,  and  suppose  upon  the 
other  hand  the  appellant  had  introduced  five 
other  experts,  and  had  asked  them  the  same 
question,  and  they  had  given  answers  direct- 
ly to  the  contrary,  what  on  earth  would  the 
jury  have  known  about  the  case?  Absolutely 
notliihg;  and  it  would  be  no  answer  to  say 
that  the  Jury  would  be  the  Judges  of  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony,  for  the  simple 
reason  that,  after  so  doing,  they  would  not 
know  a  single  fact  in  the  case,  and  conse- 
quently must  have  delegated  their  functions 
as  Jurors  to  the  five  experts  upon  the  one 
side  or  the  other,  to  decide  the  case.  But 
not  so  where  the  same  number  of  witnesses 
testify  diametrically  opposite  to  each  other 
regarding  some  fact,  for  the  simple  reason 
that  in  such  case  the  Jury  may  not  only 
Judge  of  the  weight  and  credibility  to  be  giv- 
en to  testimony  of  the  witnesses,  but  they 
would  have  the  right  to  resort  to  their  own 
knowledge  and  exi)e]/ience  regarding  such 
facts,  the  probability  or  improbability  6f  the 
truthfulness  of  their  statements,  as  well  as 
their  position  and  opportunity  to  have  seen 
and  heard  what  transpired.  But  nay!  not 
80  with  expert  witnesses;  they  testify  re- 
garding matters  with  which  the  jury  has  no 
knowledge  or  exi)erlence  whatever;  they  can- 
not resort .  to  their  knowledge  and  experi- 
ence of  the  facts  about  which  such  witness- 
es testify,  and  cannot  therefore  call  into  req- 
uisition those  God-given  faculties,  in  passing 
upon  the  credibility  or  the  weight  to  be  giv- 
en to  the  testimony  of  such  witnesses,  with- 
out, as  in  ordinary  cases,  their  questions  and 
answers  are  predicated  upon  facts  otherwise 
established  by  other  evidence  in  the  case. 
But  in  this  case  the  trial  court  permitted  the 
experts  to  state  their  opinions  without  stat- 
ing the  facts  ui)on  which  they  were  based. 
There  is  no  law  for  any  such  Cbntention. 

This  rule  has  been  so  often  announced  by 
this  and  other  courts  it  is  passingly  strange 
that  the  question  should  be  continually  pre- 
sented here  for  determination.  Castanie  v. 
RaUroad,  249  Mo.  192,  155  S.  W.  38;  Smart  y. 
Kansas  aty,  208  Mo.  164,  105  S.  W.  709, 
14  L.  R.  A.  (N.  8.)  665.  123  Am.  St  Rep. 
415,  13  Ann.  Cas.  932;  Spaulding  v.  City  of 
Edina,  122  Mo.  App.  loc.  cit  69,  97  S.  W. 
545;  Dammann  y.  St.  Louis,  152  Mo.  186,  53 
S.  W.  932;  McMahon  v.  City  of  Dubuque, 
107  Iowa,  62,  77  N.  W.  617,  70  Am.  St  Rep. 
143;  Atherton  y.  Village  of  Bancroft,  114 
Mich.  241,  72  N.  W.  208;  City  of  Topeka  y. 
Sherwood,  39  Kan.  690,  18  Pac.  933. 

[3]  IV.  There  are  several   other  proposi- 


tions presented  and  discussed  by  counsel  for 
the  respective  parties,  but,  when  the  ques- 
tions dlsiMsed  of  are  given  their  full  forc» 
and  effect,  it  will  b»seen  that  all  others  are 
but  incidental  to  them,  and  must  be  control* 
led  thereby. 

A  word  regarding  the  materials  alleged  to 
have  been  furnished  and  the  labor  performed 
by  respondent  repairing  the  engines,  etc.: 
They  are  strictly  incidental  to  the  lease, 
and.  If  the  engines  were  suitable  for  the 
work  contracted  for  in  Arkansas  and  Louisi- 
ana, and  would  perform  the  work  by  prop- 
er management,  and  the  appellant  caused  the 
damages  which  respondent  claims  he  did,  and 
for  that  reason  it  became  necessary  for  the 
respondent  to  expend  the  money  for  the 
materials  and  labor  furnished,  then  the  for- 
mer should  pay  for  the  reasonable  cost 
thereof;  but,  if  the  engines  were  never  suit- 
able for  the  work,  and  said  expenditures 
were  made  for  the  purpose  of  trying  to  make 
them  suitable,  then  the  appellant  Is  not  re- 
sponsible for  the  rents  of  the  engines,  nor 
for  the  said  expenditures,  but  the  respond- 
ent may  be  responsible  if  the  evidence  shows 
liability,  as  claimed  in  the  answer,  for  the 
damages  claimed  by  appellant 

Entertaining  these  views  of  the  case,  we 
are  of  the  opinion  that  tiie  Judgment  of  the 
trial  court  is  erroneous,  and  should  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  grant  a  new  trial  and  proceed 
with  the  case  in  conformity  to  the  views 
herein  expressed. 

It  is  so  ordered.  All  concur,  except 
GRAVES  and  FARIS,  JJ.,  who  dissent  in 
separate  opinion  by  GRAVES,  J. 

GRAVES,  J.  I  dissent  in  this  case.  I 
think,  the  opinion  of  Blair,  Commissioner,  in 
Division  No.  1,  properly  disposes  of  the  case, 
both  as  to  the  law  and  the  facts,  and  I  file 
herewith  Us  said  opinion  as  an  expression 
of  my  views  of  the  case,  and  as  my  dissent  to 
the  present  opinion  of  the  majority.  FARIS, 
J.,  concurs  in  these  views. 

"Defendant  appeals  from  the  judgment 
for  plaintiff  for  a  total  sum  of  $11,706.89 
rendered  in  the  circuit  court  of  Jackson 
county. 

"There  are  two  counts  in  the  petition.  The 
first  is  grounded  on  a  contract  for  the.  rent- 
al of  three  locomotives  and  a  claim  for  dam- 
ages for  defendant's  violation  of  a  provision 
of  the  rental  contract  relating  to  the  condi- 
tion in  which  the  engines  were  to  be  returned 
to  plaintiff.  The  second  count  is  for  the  re- 
covery of  sums  alleged  to  have  been  expend- 
ed by  plaintiff,  at  defendant's  request,  in  re- 
pairing the  engines  after  they  were  deliver- 
ed to  defendant  and  prior  to  his  return  of 
them  to  plaintiff.  The  petition  alleged  that 
the  rental  contract  was  verbal,  but  that 
plaintiff  agreed  to  make  a  written  memoran- 
dum thereof  and  send  it  to  defendant,  who 
agreed  to  sign  and  return  it;  that  plaintiff 
made  the  agreed  memorandum  and  sent  It  to 
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defendant,  wlio  failed  to  sign  and  return  It; 
and  that  'the  said  written  memorandum  em- 
bodies the  terms  and  figures  of  the  aaid 
verbal  contract' 

"The  answer  denies  the  making  of  any 
verbal  contract,  and  avers  that  'each  and  all 
of  the  terms  of  the  contract  between  plaintiff 
and  defendant  were  reduced  to  writing,  were 
signed  by  plaintiff,  delivered  to  defendant, 
and  the  terms  thereof  accepted  by  him,  and 
such  written  contract  covered  all  of  the 
terms  and  agreements  of  whatsoever  nature 
or  character  existing  in  respect  to  the  sev- 
eral matters  and  things  alleged  and  stated 
in  plaintiff's  petition  as  between  plaintiff  and 
defendant,  a  copy  of  which  said  contract  is 
in  the  possession  of  said  plaintiff.' 

"It  Is  agreed  that  the  memorandum  or  con- 
tract thus  referred  to  in  the  petition  and 
answer  Is  as  foUows : 

"  'Memorandum  of  agreement  between 
Southern  Iron  &  Equipment  Co.  of  Atlanta, 
Georgia,  and  L.  3.  Smith,  of  Slmms,  Louisi- 
ana: 

"'First  Southern  Iron  &  Equipment  Co. 
agree  to  rent  or  lease,  to  L.  J.  Smith  tluee 
locomotives  for  use  in  constraction  service 
In  Arkansas  and  Louisiana,  on  the  following 
terms  and  conditions:  Locomotive  No.  627, 
Schenectady  18x24"  ten  wheeler  with  60" 
centers;  locomotive  No.  625,  20x24"  consoli- 
dation with  44"  centers ;  and  locomotive  No. 
618,  Schenectady  18x24"  six  driver  switcher, 
all  of  said  engines  having  been  overhauled 
and  in  first-class  operative  condition.  The 
price  to  be  paid  by  L.  J;  Smith  to  the  South- 
em  Iron  &  Eiquipment  Co.  for  said  engines  is 
$345.00  per  month  for  each  engine  from  the 
time  engines  leave  our  shop  until  returned 
to  our  shop,  with'an  allowance  of  four  days' 
free  time  on  the  going  trip. 

"  'Second.  The  said  L.  J.  Smith  agrees  to 
take  good  and  reasonable  care  of  the  locomo- 
tives, using  them  on  single  shift,  that  is,  not 
exceeding  ten  or  twelve  hours  out  of  twen- 
ty-four hours  per  day,  and  not  exceeding  six 
days  per  week,  and  return  same  to  the  South- 
ern Iron  &  Equipment  in  as  good  condition 
as  when  received,  usual  wear  and  tear  ex- 
cepted. 

"Third.  Said  L.  J.  Smith  shaU  have  the 
privilege  of  purchasing  all  or  any  one  of  the 
three  above-mentioned  locomotives  at  the  fol- 
lowing prices:  Locomotive  No.  625,  $5,600.- 
00;  No.  627,  $5,800.00;  No.  618,  $4,860.00.  In 
the  event  be  decides  so  to  do,  the  rental  for 
that  current  month  shall  be  applied  to  the 
purchase  price. 

"  'Fourth.  Payment  to  be  made  by  the  20th 
of  the  month  for  the  rental  for  the  preceding 
month.  This  trade  to  cover  period  of  fonr 
months,  the  said  L.  3.  Smith  having  the  prlv- 
llege^  of  retaining  the  engines  for  a  longer 
period  on  the  same  basis.' 

"The  answer  further  averred  that  plaintiff 
bad  violated  Its  contract  In  specified  particu- 
lars, and  set  up  a  counterclaim  for  sums 


averred  to  have  been  expended  in  caring  for 
and  attempting  to  put  the  engines  in  operat- 
ing condition,  and  in  attempting  to  operate 
them,  and  also  for  damages  for  loss  of  the 
use  of  the  locomotives,  and  for  the  resultant 
delay  In  prosecuting  the  work  for  which  they 
were  secured,  and  for  sums  expended  for 
the  rental  of  other  engines  instead  of  those 
plaintiff  contracted  to  furnish. 

"There  was  evidence  of  the  condition  of 
the  locomotives  at  Atlanta  and  on  their  ar- 
rival at  Memphis  and  at  Slmms,  La.,  where 
defendant  Intended  to  use  them,  and  of  their 
condition  subsequent  to  that  time.  For  pres- 
ent purposes,  it  wlU  suffice  to  state  that  there 
was  evidence  tending  to  prove  plaintiff's 
compliance  with  its  contract  and  also  evi- 
dence tending  to  prove  the  contrary. 

"The  Instructions  are  voluminous;  and, 
while  It  will  expand  this  opinion  more  than 
is  to  be  desired,  the  character  of  the  ques- 
tions raised  make  It  necessary  to  set  some  of 
them  ont 

"On  the  first  count,  the  defendant  asked 
several  instructlo^os,  which  the  court  modi- 
fied and  gave  as  thus  amended.  These  in- 
structions as  given  are  here  set  out  the 
words  inserted  by  tha  court  being  In  ItaUcs, 
and  the  words  stricken  out  by  the  coqrt  ap- 
pearing In  parenthesis.   . 

"  *(2)  The  court  Instmcts  the  Jnry  that  there 
is  no  dispute  between  the  plaintiff  and  de- 
fendant upon  the  terms  of  the  contract  so 
far  as  the  same  provides  that  the  locomo- 
tives In  question  were  to  be,  when  rented  or 
leased  to  the  defendant  In  flrst-class  opera- 
tive condition;  that  said  locomotives  were 
rented  or  leased  for  use  In  construction  serv- 
ice In  the  states  of  Arkansas  and  Louisiana ; 
and  that  the  term  or  period  for  which  the 
locomotives  were  raited  or  leased  was  four 
months,  loith  the  privilege  on  the  part  of 
Bmith  to  retain  the  engines  for  a  longer  peri- 
od on  the  same  baait.' 

"  '(8)  The  court  Instructs  the  Jury  that.  If 
you  find  from  the  evidence  that  the  locomo- 
tives in  question  were  not  in  first-class  op- 
erative condition  when  delivered  to  defend- 
ant, and  for  that  reason  could  not  be  reason- 
ably used  for  construction  service  in  Arkan- 
sas and  Louisiana  during  the  period  of  four 
months  named  In  the  contract,  then  the  plain- 
tiff will  not  be  entitled  to  recover  in  this 
action  any  sum  or  amount  for  the  rent  of 
said  locomotives  during  said  period  of  four 
months.' 

"  '(6)  The  court  instructs  the  Jury  that,  if 
you  find  from  the  evidence  that,  at  the  time 
plaintiff  rented  to  the  defendant  the  engines 
in  question,  plaintiff  agreed  with  the  defend- 
ant that  said  engines  were  In  flrst-class  op- 
erative condition  for  use  In  construction  serv- 
ice in  Arkansas  and  Louisiana,  and  If  you 
further  find  from  the  evidence  that  said  en- 
gines were  not  in  flrst-class  operative  con- 
dition (and  were  not  suitable)  for  use  in  con- 
struction service  In  Arkansas  and  Louisiana 
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when  ieUvarei  to  defendant,  thea  plaintiff 
will  not  be  entitled  to  recover  In  this  action 
any  rental  during  the  four  months'  period 
mentioned  in  the  contract,  even  though  yon 
may  believe  from  the  evidence  that  defend- 
ant's construction  work  in  Arkansas  and  Lou- 
isiana was  delayed  or  hindered  by  wet  weath- 
er or  by  the  breaking  down  of  the  machinery 
and  apparatus  used  by  the  defendant  in  such 
service. 

"  *(6)  The  conrt  instructs  the  Jnry  that,  If 
yon  find  from  the  evidence  that,  at  the  time 
of  the  renting  of  the  engines  in  question, 
plaintiff  agreed  with  the  defendant  that  the 
same  were  in  first-class  operative  condition, 
and  were  suitable  for  use  in  construction 
service  in  Arkansas  and  Looislana,  and  If 
you  farther  find  from  the  evidence  that  said 
engines  were  not  in  flrst-class  operative  con- 
dition (and  were  not  suitable)  for  construc- 
tion service  in  Arkansas  and  Louisiana  when 
delivered  to  defendant,  then  plaintiff  will  not 
be  entitled  to  recover  in  this  action  any  rent- 
al during  the  four  months'  period  mentioned 
in  the  contract,  even  though  you  may  believe 
from  the  evidence  that,  shortly  after  the 
renting  of  said  engines,  the  defendant,  by 
reason  of  wet  weather  or  other  circumstanc- 
es, ceased  work  at  Slmms,  La.,  and  moved  his 
construction  camp  and  outfits  from  Slmms, 
La.,  to  Paragould,  Ark.' 

"For  plaintiff  the  conrt  gave,  among  oth- 
ers, the  following  instruction :  'The  court  in- 
structs the  jury  that,  in  determining  whether 
the  locomotives  In  question  were  overhauled 
and  In  first-class  operative  condition,  they 
must  determine  from  the  evidence  what  was 
their  condition  at  the  time  and  place  they 
were  delivered  to  defendant  by  plaintiff; 
and,  if  the  Jury  believe  from  the  evidence 
that  the  defendant  directed  the  plaintiff  to 
ship  said  locomotive  from  Atlanta,  6a.,  by 
way  of  Seaboard  Air  Line  Railway,  and 
plaintiff  delivered  said  locomotive  to  said  rail- 
road in  Atlanta,  6a.,  for  shipment,  or  deliv- 
ered said  locomotives  to  messengers  of  de- 
fendant, at  defendant's  request,  in  said  At- 
lanta, 6a.,  then  the  court  declares  the  law  to 
be  that  plaintiff  delivered  said  locomotives  to 
defendant  at  Atlanta,  6a.' 

"I.  It  Is  insisted  that,  by  elimination  from 
defendant's  instructions  the  words  'and  were 
not  suitable,'  and  inserting  therein  the  words 
'when  delivered  to  defendant,'  the  court  lim- 
ited the  jnry  to  the  consideration  of  the  con- 
dition of  the  engines  at  Atlanta,  and  pre^ 
eluded  consideration  of  the  warranty  of 
snltabllity. 

"Instructions  6  and  6,  as  offered  by  de- 
fendant, required  the  Jury,  before  finding  for 
defendant  thereunder,  to  find:  (1)  That 
'said  engines  were  not  in  flrst-class  operative 
condition;'  and  (2)  'were  not  suitable  for 
use,'  etc 

"(1)  By  striking  out  the  words  'and  were 
not  suitable,'  the  trial  court  thereby  author- 
ized  a   finding  for  defendant  U  the  Jury 


found  the  single  fact  that  the  engines  "were 
not  in  first-class  operative  cimdltion  for  use 
in  construction  servioe,'  eta;  thus  relieving 
defendant  of  the  burden  of  securing  from  the 
Jury  a  finding  on  the  evidence  that  the  en- 
gines were  not  suitable  for  such  use.  The 
modified  InstructionB  thus  required  lees  of  de- 
fendant than  In  their  form  as  requested  by 
him.  Of  this  he  cannot  complain.  It  la  not 
true,  as  suggested  in  the  reply  brief,  that  the 
elimination  of  the  words  mentioned  from  In- 
structions 6  and  6  withdrew  from  the  Jury's 
consideration  an  affirmative  defense.  Bad 
the  instruction,  as  offered,  directed  the  desir- 
ed finding,  if  the  engines  'were  not  in  first- 
class  operative  condition,  or  were  not  salt- 
able  for  use,'  eta,  the  situation  might  have 
been  different. 

"Counsel  take  the  position  in  their  brief 
in  this  court  that  there  were,  under  the  ccm- 
tract,  two  warranties,  one  of  flrst-class  op- 
erative condition,  and  one  of  suitability  for 
the  Intended  service,  and  that  a  failure  to 
make  good  either  warranty  entitled  defend- 
ant to  a  verdict,  but  they  did  not  take  that 
position  in  the  tnstmctions  being  considered. 
Those  instructions,  as  pointed  out,  required 
the  Jury  to  find  hoth  warranties  breached  be- 
fore returning  a  verdict  for  defendant.  Let 
it  be  conceded  that  there  were  two  separate 
warranties,  as  contended,  then  It  follows,  as 
argued,  that  the  breach  of  either  entitled  de- 
fendant to  a  verdict.  The  modlfled  instruc- 
tions authorized  a  verdict  for  defendant  on 
flndlng  a  breach  of  the  warranty  of  flrst- 
class  conditions  were,  in  that  respect,  entire- 
ly sound.  So  others  predicating  a  verdict  for 
defendant  on  a  finding  of  a  breach  of  the 
other  separate  warranty  would  also,  on  the 
same  theory,  have  been  correct ;  but  no  such 
Instructions  were  asked. 

"(2)  As  we  understand  the  briefs.  It  is  not 
contended  there  was  any  error  in  the  instruc- 
tion concerning  the  place  of  delivery,  but  it 
is  the  view  of  defendant's  counsel  that  the 
court,  by  inserting  In  Instructions  3,  5,  8,  14, 
which  they  offered,  the  words  'when  deliver- 
ed to  defendant,'  thereby  limited  the  proof 
of  the  condition  of  the  engines  to  the  time 
and  place  of  delivery,  and,  it  is  insisted,  prac- 
tically 'eliminating  from  the  consideration  of 
the  Jury  the  proof  offered  by  defendant  as 
to  the  operative  condition,  suitability,  and 
fitness  of  the  locomotives  to  perform  the  work 
for  which  they  were  hired.'  This,  counsel 
contend,  was  erroneous,  because  they  say,  un- 
der the  warranty  mentioned,  'the  operative 
condition,  suitability,  and  fitness  of  the  loco- 
motives for  doing  the  work  for  which  they 
were  hired  could  not  have  been  determined 
except  by  the  application  of  the  locomotives 
to  such  use.'  If  we  understand  this  argu- 
ment, it  means  that  the  evidence  on  the  war- 
ranties should  have  been  limited  to  that  ad- 
duced as  to  the  condition  of  the  engines  as 
developed  by  defendant's  testa  at  Slmms. 
This  cannot  be  true.    Evidence  of  the  char- 
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acter  of  the  engines  and  of  tbeir  condition  at 
Atlanta,  of  tbe  manner  In  which  they  were 
managed  while  In  transit  to  Memphla  In 
charge  of  defendant's  messenger,  of  their  con- 
dition when  delivered  to  defendant  and  his 
employes  at  Memphis,  of  the  manner  in 
whUih  these  employes  eared  for  the  engines 
while  of  their  condition,  and  the  way  in 
which  th^y  were  handled  by  defendant's  em- 
ployes at  Slmms,  was  all  competent  and  was 
admitted. 

"There  was  evidence  tending  to  show  that 
the  locomotives  had  been  thoroughly  over- 
hauled, and  were  in  flrst-class  condition  at  the 
time  they  were  delivered  to  defendant,  and 
that  they  were  in  like  condition  when  turned 
over  to  defendant  at  Memphis  by  his  mes- 
sengers, who  accompanied  them  from  Atlanta 
to  Memphis.  There  was  evidence  for  defend- 
ant that  the  engines  were  not  in  flrst-class 
operative  condition  when  they  arrived  at 
Slmms,  La.,  where  defendant  designed  to  use 
tiiem.  There  was  evidence  pro  and  con  on 
the  question  whether  defendant's  employes 
took  proper  care  of  the  engines  on  the  trip 
from  Memphis  to  Slmms,  and  whether  certain 
defects  said  to  have  been  discovered  at 
Slmms  existed  when  the  engines  were  deliver- 
ed, or  were  due  to  mismanagement  of  defend- 
ant's employes  on  the  journey.  It  was  a  ques- 
tion of  fact  on  the  evidence  whether  many 
of  the  alleged  defects  existed  at  all  when 
tbe  engines  arrived  at  Slmms,  and  there  was 
evidence  tending  to  show  that  the  defects  ad- 
mitted to  exist  when  plaintifTs  employes  sub- 
sequently examined  tbe  engines  at  Slmms 
were  of  a  character  such  as  the  ordinary  op- 
eration of  engines  produces,  and  had  been 
thus  produced  or  were  the  result  of  careless 
handling  on  the  part  of  defendant's  employes 
while  operating  the  engines.  There  is  no 
evidence  of  any  structural  defect  in  the  en- 
gines such  as  to  render  them  unsuitable  for 
construction  service,  if  they  were  in  flrst- 
class  operative  condition,  unless  the  claim 
that  the  engines  were  fitted  with  wood  grates 
can  be  so  considered.  Whether  the  engines 
bad  wood  or  coal  grates  was  a  question  of 
fact,  with  the  evidence  apparently  prepon- 
derating in  plaintiffs  favor  on  that  issue,  and 
it  was  further  a  question  for  the  jury  wheth- 
er the  difficulties  asserted  by  defendant  to 
have  resulted  from  the  character  of  the 
grates  were  not,  in  fact,  due  to  Inferior  and 
dirty  coal. 

"Defendant's  evidence  of  the  condition  of 
the  engines  on  their  arrival  at  Slmms  was  ad- 
mitted, and  was  before  the  jury  for  their  con- 
sideration on  the  question  as  to  tbe  condi- 
tion of  the  engines  at  the  time  of  delivery.  It 
could  not  be  contended  that  if  defendant's 
employes  permitted  the  engines  to  become 
damaged  In  transit,  or,  by  Improper  or  care- 
less management  of  them,  damaged  tu^m 
after  their  arrival  at  Slmms,  that  plalntlfTs 
right  to  recover  would  have  been  affected 
thereby. 


"The  words  added  to  the  instructions  by 
the  court  were  properly  added.  The  evidence 
of  the  results  of  defendant's  tests  of  the  en- 
gines at  Slmms  was  not  conclusive  upon  the 
jury,  but,  under  the  instructions  given,  was  to 
be  considered  in  connection  with  all  tbe  othor 
evidence  upon  the  question  of  the  condition 
and  suitability  of  the  engines  at  the  time  of 
their  delivery  to  defendant.  Defendant  Is  In 
no  position  to,  and  does  not,  complain  of 
these  instructions  in  respect  to  anything  ex- 
cept the  modification  made  by  the  court 

"It  Is  urged  that,  upon  a  sale  or  lease  of 
machinery  for  a  particular  purpose,  the  ven- 
dee or  lessee  has  the  right  to  take  it  and 
test  it,  and,  upon  tests,  determine  whether  it 
is  as  warranted,  and,  if  not,  has  the  right  to 
reject  It  It  is  not  necessary  to  quarrel  with 
this  role.  It  Is  enough  to  say  that  the  right 
to  test  the  suitability  of  the  machinery  for 
Its  intended  use  does  not  carry  with  it  any 
necestity  that  a  fury  ielietje  the.  testimony  of 
the  witnesses  who  make  or  observe  the  tests 
and  disbelieve  other  evidence  which  tends 
substantially  to  show  that  the  defects  alleged 
to  have  been  discovered  by  the  tests  never 
existed,  or  were  the  result  of  the  vendee's  or 
lessee's  misuse  and  mistreatment  of  tbe  ma- 
chinery after  delivery  to  him.  The  cases  up- 
on this  question  will  be  found  In  the  briefs 
accompanying  this  opinion.  A  patient  ex- 
amination of  them  discloses  none  which  Is  In 
any  wise  in  conflict  with  what  has  been  said. 

"n.  It  is  argued  that  the  court  erred  In 
permitting  certain  witnesses  to  testify  that 
the  engines  In  question  were  "in  good  condi- 
tion," and  give  the  same  opinion.  In  several 
Instances,  concerning  designated  parts  of 
them.  In  support  of  their  position,  counsel 
dtes  three  cases,  In  each  of  which  the  condi- 
tion of  a  sidewalk  was  In  Issue,  and  In  two 
others  In  each  of  which  the  question  was  as 
to  the  condition  of  a  house.  In  these  cases 
the  rule  Is  announced  that  expert  testimony 
was  not  called  for;  the  Jury  being  qualified 
to  draw  a  correct  conclusion  from  a  detailed 
description  of  such  structures. 

"In  this  case  the  condition  of  locomotives 
was  In  Issue.  The  witnesses  were  experts 
of  long  experience,  and  were  qualified  to 
give  opinions.  If  opinions  were  competent 
The  engines  and  their  parts  and  the  repairs 
made  upon  them  at  Atlanta  are  described  In 
the  evidence  in  the  greatest  detail.  The  wit- 
nesses who  testified  as  to  the  condition  of 
the  engines  were  the  men  who  had  done  tbe 
actual  work  of  overhauling  them,  or  who  had 
superintended  that  work.  'Persons  who  are 
skilled  In  the  making  or  repairing  of  ma- 
chines, or  who  are  versed  In  their  design 
or  construction  or  In  the  use  and  manage- 
ment thereof  are  permitted  to  testify  •  •  • 
as  to  their  quality,  capacity,  proper  opera- 
tion and  state  of  repair,'  and  'may  give  ex- 
pert testimony  as  to  the  conditions  of  ma- 
chinery as  respects  Its  state  of  repair  or 
defectlreuess.'     Ency^opedla    of   Kvldence^ 
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Tol.  6,  pp.  569,  670,  671.  It  Is  not  necea- 
sary  that  a  witness  who  personally  knows 
the  condition  of  the  parts  of  an  Intricate  ma- 
chine should  have  a  hypothetical  question 
propounded  to  him  as  a  premise  for  his  opin- 
ion or  conclusion  as  to  its  condition.  On  the 
contrary,  the  fact  of  his  personal  knowledge 
appearing,  he  may,  in  a  proper  case,  give  his 
opinion  even  without  himself  first  testifying 
in  detail  as  to  the  results  of  the  observa- 
tion upon  which  he  bases  that  opinion.  1 
Wigmore  on  Evidence,  i  675;  Kaminskl  y. 
Tudor  Iron  Works,  167  Mo.  loc.  dt  466,  467, 
67  S.  W.  221,  222.  In  this  last-dted  ease 
upon  a  quite  similar  question,  this  court  said: 
To  have  described  a  Hypothetical  machine 
with  all  Its  parts  and  complications  in  each 
question  propounded  to  the  witnesses  called 
by  defendant,  who  were  shown  not  only  to 
have  been  experts  in  the  use  of  such  machin- 
ery as  was  being  used  by  plaintiff  where  he 
received  his  Injury,  but  who  had  personal 
familiarity  w'ith  the  identical  machine,  would 
not  only  have  been  useless,  but  would  have 
been  an  idle  waste  of  time  to  no  purpose, 
and  this  the  law  never  requires  to  be  done.' 
The  same  authorities  point  out  that  any  defect 
In  the  personal  knowledge  of  the  witness 
can  be  developed  on  cross-examination,  and 
the  actual  knowledge  of  the  witness  thus 
placed  before  the  triers  of  the  facts  to  the 
end  that  they  may  determine  for  themselves 
the  truth  of  the  premises  upon  which  he 
grounds  his  opinion.  There  was  no  Invasion 
of  the  Jury's  province  in  any  sense.  Expert 
testimony  always  relates  to  something  the 
existence  of  which  it  is  the  duty  of  the 
triers  of  the  facts  to  affirm  or  deny  in  reach- 
ing a  verdict,  but  it  is  merely  an  aid  to  them 
In  the  performance  of  that  duty,  and  not  an 
invasion  of  their  province.  Triers  of  facts, 
as  has  been  pointed  out,  may  reject  expert 
testimony  as  well  as  any  other,  and  to  con- 
cede that  expert  testimony  prejudicially  In- 
vades their  province  simply  because  It  takes 
the  form  of  an  opinion  upon  a  question  of 
fact  necessary  to  be  determined  In  reaching  a 
verdict,  and  must  in  all  such  cases  be  reject- 
ed, is  to  put  an  end  to  all  expert  testimony 
at  a  single  stroke. 

"III.  Complaint  is  made  of  the  feature  of 
the  instructions  permitting  plaintiff  to  recov- 
er, in  addition  to  the  rentals  for  the  first 
four  months  after  delivery  under  the  con- 
tract, like  rentals  for  such  time,  if  any,  as 
they  (the  engines)  were  retained  by  defend- 
ant In  pursuance  of  said  contract  in  addi- 
tion to  said  four  months.  No  objection  to  the 
instruction  is -made,  except  it  is  urged  it 
ignores  defendant's  contention  that  the  orig- 
inal contract  was  superseded  by  a  new  one 
made  at  St  Louis  In  June,  1908,  upon  which 
recovery  could  not  be  had  under  the  plead- 
ings. Under  the  contract,  defendant  agreed 
to  take  the  engines  for  four  months,  and  was 
given  'the- privilege  of  retaining  the  engines 
for  a  longer  period  on  the  same  basis.'  He 
also  agreed  to  pay  the  contract  rate  from  the 


time  of  delivery,  less  four  free  days,  tmtll 
the  engines  were  returned  to  plaintiff  at  At- 
lanta. Under  the  Instruction  complained  of, 
rentals  for  any  time  In  excess  of  four 
months  were  to  be  allowed  plaintiff  by  the 
Jury  only  in  case  they  found  defendant  re- 
tained the  engines  'in  pursuance  to  »aid  con- 
tract.' At  defendant's  request,  the  court  un- 
equivocally instructed  the  Jury  that,  if  they 
found  a  new  contract  was  made  In  St.  Louis, 
plaintiff  could  not  recover  'for  any  use  mad« 
of  said  engines  by  the  defendant  after  the 
expiration  of  said  four-month  term,'  and 
also  instructed  that,  if,  after  the  four-month 
period,  defendant  'did  not  exercise  the  privi- 
lege of  retaining  the  engines  for  a  longer 
period  on  the  same  basis,  then  plaintiff  will 
not  be  entitled  to  recover  any  rental  for  the 
use  of  said  engines  after  the  expiration  of 
the  four  months  named  in  the  contract' 

"Defendant  does  not,  in  the  last  analysis 
of  his  argument,  contend  the  instruction  did 
not  fairly  submit  the  question.  If  such  a 
question  was  made  in  the  case,  but  is  driven 
to  the  point  of  insisting  the  evidence  is  con- 
clusive a  new  contract  was  made  at  St 
Louis  in  June,  and  that  the  minds  of  the  i>ar- 
ties  'did  not  meet  upon  an  extension  of  the 
original  contract'  Defendant  and  Judge 
Eaton  testified  to  facts  tending  to  show  that 
a  new  contract  was  made  in  St  Louis.  Their 
conversation  there  was  w}th  Mr.  Kern,  plain- 
tiff's president,  and  his  testimony  directly 
contradicts  them  as  to  the  substance  of  the 
conversation  they  had  with  him.  Kern  was 
insisting  upon  the  payment  of  sums  overdue, 
and,  according  to  his  version  of  the  conver- 
sation at  St  Louis,  contended  the  engines 
were  in  proper  condition  when  delivered  to 
defendant.  He  testified  defendant  asked  him 
to  send  a  man  down  to  go  over  the  engines, 
and  tnat  he  agreed  to  do  this.  He  testified, 
also,  that,  in  concluding  the  conversation, 
he  said  to  Judge  Eaton,  in  defendant's  pres- 
ence, 'Judge,  Mr.  Smith  wants  me  to  send  a 
man  down  there  and  look  it  over.  I  suppose, 
if  the  engines  are  put  In  service,  he  will  have 
to  pay  rent  from  the  time  the  engines  were 
shipped,  won't  he?'  and  that  Judge  Eaton 
replied,  'Xes ;  he  would  be  liable  for  the  rent 
from  the  time  the  engines  were  shipped.' 
This  testimony,  coupled  with  the  fact  that 
defendant  did  actually  retain  and  use  the  en- 
gines after  the  expiration  of  the  four  months, 
warranted  the  submission  to  the  Jury  of  the 
question  whether  defendant  was  liable,  at  the 
contract  rate,  for  the  use  of  the  engines 
after  the  four-month  period. 

"iv.  Another  insistence  Is  that  plaintiff 
'was  not  entitled  to  recover  rent  on  the  en- 
gines while  they  were  being  repaired  pur- 
suant to  the  St.  Louis  agreement'  The  ar- 
gument on  this  assignment  is  based  upon  the 
assumption  that  the  evidence  conclugively 
shows  a  new  agreement  was  made  at  St. 
Louis.  This  assumption  Is  not  warranted  by 
the  record,  as  was  pointed  out  in  the  preced- 
ing paragraph.    If,  as  there  is  evidence  tend- 
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Ing  to  abow,  the  condition  of  tbe  engines, 
whoi  delivered  to  defendant,  complied  with 
the  contract,  and  they  became  out  of  repair 
through  the  fault  of  defendant  or  his  em- 
ployes, defendant  was  liable  for  rent  at  the 
contract  rate  during  any  time  they  were  nn- 
dergoing  repairs  thus  necessitated  by  neg- 
lect or  mismanagement  for .  which  he  was 
responsible.  It  makes  no  difference  that 
some  of  the  repairs  were  made  by  one  of 
plaintiff's  employes.  That  fact  was  worth 
something  upon  tbe  question  whether  the 
testimony  of  Eem  or  that  of  Eaton  and 
Smith  concerning  tbe  St.  Louis  conferecce 
would  be  believed  by  the  Jury,  but,  after 
the  Jury  decided,  as  they  did,  to  believe 
Kern,  then  the  fact  that  Bird,  plaintiff's  em- 
ploye, went  to  Louisiana  and  aided  defend- 
ant in  making  repairs  the  Jury  must  have 
found  were  necessitated  by  the  fault  of  de- 
fendant and  his  employes  does  not  foreclose 
plaintiff's  right  to  recover  rent  for  the  time 
during  which  such  repairs  were  being  made. 
On  the  evidence  the  Jury  was  warranted  in 
finding  that  Bird  did  not  represent  plaintiff 
In  the  sense  that,  while  he  was  working  on 
the  engines,  they  were  constructively  in 
plaintiff's  possession,  but  that  he  was  sent, 
for  defendant's  convenience  and  at  his  re- 
quest, to  oversee  the  repairing  done.  By 
what  is  said  herein  it  is  not  intended  to  in- 
dicate any  opinion  as  to  whether  tbe  Jury 
were  right  or  wrong  in  believing  Kern's  tes- 
timony. That  is  not  the  province  of  this 
court.  They  chose  to  believe  it,  however, 
and  it  constitutes  evidence  sufficiently  sub- 
stantial to  support  their  finding  that  no  new 
contract  was  made  at  St  Louis. 

"V.  The  deposition  of  one  Shannon,  taken 
by  defendant,  was  offered.  In  his  direct  ex- 
amination he  had  been  asked  by  defendant's 
counsel  to  state,  'from  his  examination  and 
inspection  of  the  engines,  whether,  in  his 
Judgment,  the  engines  had  been  overhauled.' 
Plaintiff's  counsel  asked  this  witness  on 
cross-examination  to  'state  what  the  over- 
hauling of  an  engine  consists  of,'  and  he 
answered  that  'overhauling  an  engine  con- 
sists of  rellnlng  the  shoes  and  wedges,  fac- 
ing the  valves,  boring  out  cylinders,  refitting 
all  bolts  In  the  frame,  replacing  new  stay 
bolts,  new  flues,  new  driving  brasses,  if  nec- 
essary, turning  the  tires,  lining  the  guides, 
ba'bbltting  crosshead  gib,  overhauling  the 
brake  rigging,  closing  all  the  holes  and  tak- 
ing up  all  lateral  motion,  putting  hub  plates 
on  wheels,  closing  up  eccentric  straps  and 
links,  and  reborlng  and  fitting  of  all  pins 
connecting  with  the  links  and  eccentric 
blades,  rocker  boxes,  and  valve  stems.' 

"On  the  trial  defendant's  counsel  with- 
drew the  question  calling  for  the  Judgment 
of  tbe  witness  whether  the  engines  had  been 
overhauled,  on  the  ground  that  it  was  in- 
competent because  it  called  for  the  conclu- 
sion of  the  witness.  The  court  then  i)ermit- 
ted  plalntlS's  counsel  to  withdraw  the  ques- 


tion and  answer  on  cross-examination  as  to 
what  constltated  the  process  of  overhaul-' 
ing.  The  matter  was  argued  extensively  in 
the  trial  court.  The  subject  was  one  upon 
which  expert  testimony  was  competent,  and 
the  exclusion  of  the  question,  on  direct  ex- 
amination, calling  for  the  Judgment  of  the 
witness  can  only  be  Justified  on  tbe  ground 
that  he  had  not  qualified  as  an  expert,  and 
that  was  the  fact  He  was  a  locomotive  en- 
gineer, but  was  not  shown  to  have  any  ex- 
perience or  knowledge  of  the  construction, 
repairing,  or  overhauling  of  engines.  He 
had,  it  Is  tme,  served  as  master  mechanic 
for  defendant  but  be  held  out  in  that  posi- 
tion only  IS  days.  Tbe  trial  court  did  not 
abuse  Its  discretion  in  such  matters  in  arriv- 
ing at  the  conclusion  that  he  was  not  quali- 
fied to  speak  as  an  expert  on  the  matter  be- 
ing investigated,  and  it  wUl  be  presumed  it 
did  so  hold  in  permitting  tbe  withdrawal  of 
the  question  propounded  to  him  in  chief; 
that  holding  being  necessary  to  Justify  the 
ruling,  and  the  record  not  showing  the  con- 
trary. The  question  relating  to  the  same 
matter  on  cross-examination  was  therefore 
properly  excluded,  since  it  was  elicited  dur- 
ing the  taking  of  the  deposltl<xi  In  an  effort 
to  test  the  knowledge  of 'the  witness  of  the 
subject  to  which  the  question  in  chief  relat- 
ed, wliicb  question  and  answer  are  now  con- 
ceded to  be  improper  and  incompetent 

"It  was  said,  with  respect  to  a  like  ques- 
tion, in  Fleming  v.  HoIlenba<^  7  Barb.  (N. 
Y.)  loc.  <dt  27S:  'It  would  seem  to  follow, 
as  a  matter  of  course,  that  if  the  direct 
interrogatory  and  answer  were  properly  ex- 
cluded, the  fourth  and  fifth  cross-interroga- 
tories, which,  upon  their  face,  appear  to  be 
dependent  upon  it  were  also  properly  ex- 
cluded; otherwise  the  provision  of  the  stat- 
ute reserving  the  right  to  object  to  the  com- 
petency of  tbe  interrogatory  and  answer,  up- 
on the  trial,  would  be  of  very  little  avail 
to  tbe  party,  inasmuch  as  be  must  forego  bis 
right  to  cross-examine  the  witness,  or  in  ef- 
fect, be  deprived  of  the  benefit  of  his  objec- 
tion to  the  direct  Interrogatory  and  answer.' 
The  same  principle  was  applied  in  Olds  v. 
Powell,  7  Ala.  loc.  dt  667,  42  Am.  Dec.  605. 
In  any  event,  it  is  difficult  to  understand 
bow  the  exclusion  of  the  answer  mentioned 
could  have  injured  defendant  Tbe  purpose 
of  overhauling  the  engines  was  to  put  them 
in  first-class  operative  condition,  and,  to  the 
issue  whether  they  were  so,  nearly  all  the 
evidence  on  both  eddes  related.  Their  actual 
condition,  as  he  saw  it,  was  detailed  at  great 
length  by  the  witness  Shannon  and  many 
other  witnesses,  and  there  is  no  rational 
probabUlty  that  tbe  palpably  meager  answer 
excluded  could  have  aided  defendant  ma- 
terially, even  if  admitted.  The  decisions 
cited  by  defendant's  counsel  lay  down  the 
usual  rule  that  depositions  properly  taken 
and  on  file  are  the  common  property  of  the 
litigants,  and  may  be  used  by  either,  if  other- 
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wise  competent.  There  la  nothing  In  them 
'militating  against  the  conclaaion  reached. 

"TI.  On  the  second  count  of  the  petition, 
under  which  there  was  a  verdict  for  $749.70, 
the  conrt  instmcted  that,  it  the  Jnry  be- 
lieved, 'from  the  evidence,  that  the  defendant 
was  in  possession  of,  controlled,  and  operat- 
ing certain  locomotives  in  question,  and  that 
plaintiff,  at  the  request  of  defendant,  made 
on  or  about  the  9th  day  of  June,  1908,'  paid 
designated  sums  and  exjienses  'for  repairs 
to  said  locomotives'  and  'for  looking  after 
the  repairs  of  said  locomotives,  and  that  said 
payments  were  made  and  said  expenses  in- 
curred at  the  request  of  defendant,  they  will 
find  for  plaintiff  on  the  second  count  of  the 
petition  for  such  sums,'  etc.  In  this  same 
connection,  at  defendant's  request,  the  court 
Instructed,  in  substance,  that,  if  the  Jury 
found  that,  about  the  expiration  of  the  foui^ 
month  period  mentioned  In  the  contract, 
plaintiff  agreed  to  take  the  engines  and  have 
them  repaired,  and  defendant  agreed  to 
thereafter  take  and  use  them,  then  plaintiff 
could  not  recover  for  repairs  it  made  under 
that  arrangement,  at  Alexandria  or  else- 
where. This  instruction,  it  is  insisted.  Is 
correct,  but  is  said  to  conflict  with  that  giv- 
en for  plaintiff. 

"The  engines  were  shlppied  from  Atlanta 
February  5,  1008,  and  consequently  the  ex- 
piration of  the  four-month  period  mentioned 
in  defendant's  instruction  was  identical  with 
the  date  (June  9,  1908)  mentioned  In  plain- 
tiff's instruction,  allowance  being  made  for 
the  four  free  days  under  the  contract.  It  Is 
true^  the  Jury,  under  proper  instructions, 
found,  on  the  first  count,  that  the  engines 
were,  at  the  time  they  were  delivered  to 
defendant,  in  the  condition  called  for  by  the 
contract,  and  also  found  that  there  was  no 
agreement  at  St.  Louis  which  substituted  a 
new  contract  for  the  old ;  but  It  is  also  true 
that  the  period  of  four  months  during  which 
the  contract  obligated  defendant  to  keep  the 
engines  expired  on  June  9,  1908,  and  that, 
when  the  parties  met  in  St  Louis,  the  time 
for  defendant  to  exercise  his  option  to  retain 
the  engines  for  a  further  period  was  at  hand. 

"There  is  evidence  from  which  it  might  be 
reasonably  inferred  that  plaintiff  undertook 
to  have  the  engines  repaired  in  order  to  in- 
duce defendant  to  exercise  his  option  to  re- 
tain them.  In  fact,  plaintiff's  president,  Mr. 
Kem,  testliled  that  one  of  his  purposes  in 
conferring  with  defendant  at  St  Iiouis  was  to 
Induce  defendant  to  take  the  engines  and  use 
them.  It  might  also  be  reasonably  inferred 
from  Mr.  Kern's  testimony  that  he  never  In- 
tended defendant  should  be  charged  with  the 
expense  of  repairing  the  engines,  since  he  tes- 
tified that  at  St.  Louis  defendant  wanted 
him  to  send  a  man  down  to  look  them  over, 
and  be  sent  the  man;  that  he  'thought  he 
would  help  him  [defendant]  out  that  much.' 
If  plaintiff  made  the  repairs  in  order  to  In- 
duce defendant  to  exercise  his  option  and 
retain  the  engines,  or  did  so  simply  'to  please 


a  customer*  and  to  "help  him  out,'  not  Intend- 
ing a  charge  therefor,  plaintiff  cannot  re- 
cover on  the  second  count 

"The  instruction  given  for  plaintiff  on  tliat 
count  ignores  both  theories  and  is  conse- 
quently erroneous. 

"VII.  The  answer  contains  a  counterclaim 
which  seeks  damages  from  plaintiff :  (1)  Be- 
cause the  engines  'at  the  time  of  delivery 
•  •  •  to  defendant,'  and  thereafter,  were 
in  defective  condition,  and  defendant  was 
put  to  expense  in  caring  for  them  and  in  en- 
deavoring to  put  them  In  operative  condition; 
and  (2)  because,  by  reason  of  the  defective 
condition  of  the  engines,  defendant  lost  the 
value  of  their  use,  his  employes  yrere  en- 
forcedly idle,  and  he  was  put  to  extra  ex- 
pense In  securing  other  engines  for  his  work. 
On  the  first  branch  of  this  contention,  the 
court  Instructed  exactly  as  defendant's  coun- 
sel requested,  except  that,  as  in  Instructions 
previously  discussed,  it  added  the  words 
'when  delivered  to  defendant,'  thus  condition- 
ing the  right  to  recover  upon  defective  con- 
dition at  the  time  of  delivery.  This  accords 
with  the  language  of  the  counterclaim  and 
with  principles  already  discussed,  and  the 
contention  is  ruled  against  defendant  On 
the  second  branch'  or  count  of  his  counter- 
claim, defendant's  counsel  asked  three  In- 
structions conditioning  the  right  to  recover 
thereunder  upon  a  finding  that  the  engines 
were  not  in  first-dass  operative  condition, 
and  so  remained  for  the  four  months  men- 
tioned in  the  contract  Complaint  is  made  of 
the  refusal  of  these  Instructions.  This  con- 
tention is  disposed  of  by  the  fact  that  these 
instructions  authorized  the  jury  to  find  for 
defendant  on  this  branch  of  the  counter- 
claim, even  though  they  might  find  that 
the  engines  were,  when  delivered  to  defend- 
ant, in  the  condition  called  for  by  the  con- 
tract. They  were,  for  that  reason,  clearly 
erroneoua 

"Further,"  on  the  first  count  of  the 
petition,  and  on  the  first  count  or  branch  of 
the  counterclaim,  the  Jury  found  against 
defendant  upon  the  vital  question  upon 
which  his  right  to  recover  on  the  second 
count  of  his  counterclaim  depended.  He 
could  not  recover  under  the  counterclaim, 
unless  be  convinced  the  Jury  that  the  engines 
were  not  in  the  condition  called  for  by  the 
contract  when  they  were  delivered  to  him. 
The  Jury,  under  correct  instructions,  twice 
decided  this  issue  against  defendant 

"A  finding  that  the  engines  were,  when  de- 
livered to  defendant,  in  the  condition  called 
for  by  the  contract  was  absolutely  necessary 
to  a  verdict  for  plaintiff  on  the  first  count 
of  the  petition.  That  finding  the  Jury  made. 
The  exactly  contrary  finding  would  have  been 
necessary  to  a  verdict  for  defendant  on  his- 
counterclaim.  A  verdict  for  plaintiff  on  the 
first  count  of  his  petition  and  for  defendant 
on  his  counterclaim  would  have  been  a  logi- 
cal and  legal  absurdity.  Had  the  Jury  found 
against  plaintiff,  then  a  refusal  by  the  trial 
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court  to  have  sabmltted  the  Issues  on  the ' 
second  count  of  the  counterclaim  would  have ' 
presented  a  different  question.     The  failure 
to  give  the  instructions  asked  had  nothing, 
to  do  with  inducing  the  verdict  for  plaintiff 
on  the  first  count  of  the  petition,  and  that  I 
verdict  necessarily  includes,   and  is  based 
ui>on,  a  finding  which  absolutely  negatives 
defendant's  right  to  recover  on  his  counter- 
claim.    In  view  of  these  facts,  defendant 
could  not  have  been  injured  by  the  refusal 
of  these  instructions,  even  could  it  be  conced- 
ed they  were  In  correct  form.    McColman  v. 
Railroad,  150  N.  C.  loc.  cit.  709,  64  S.  B.  781; 
Barlow  v.  Foster,  149  Wis.  loc.  cit  624,  625, 
136  N,  W.  822. 

"The  Judgment  should  be  affirmed  as  to  the 
first  count,  and  reversed  and  remanded  as  to 
the  second  count" 


STATE  ▼.  Mccormick. 

(St  Louis  Court  of  Appeals.    Missouri.    April 
7,  1914.)- 

FooD     (I    14*)  —  Adultbhation  —  Skixing — 

ClXBKS. 

A  clerk  of  a  dealer,  who  as  such  merely  re- 
ceives an  order,  and,  on  it  being  accepted  by 
bis  employer,  selects  and  ships  out  the  goods,  is 
not  within  Rev.  St.  1909,  {  6605,  declaring 
guilty  of  a  misdemeanor  "any  person,  firm,  as- 
sociation, or  corporation  •  •  •  who  •  •  • 
diall  sell"  adulterated  food. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent 
Dig.  H  10-13;   Dec.  Dig.  i  14.»] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;    Calvin  N.  Miller,  Judge. 

Frank  McCormick  was  convicted  of  selling 
adulterated  food,  and  appeals.  Reversed  and 
discharged. 

Eliot,  Chaplin,  Blayney  &  Bedal,  of  St 
Louis,  for  appellant  Howard  Sldener,  of 
St  Louis,  for  the  State 

REYNOLDS,  P.  J.  The  defendant  was 
proceeded  against  in  the  Court  of  Criminal  | 
Correction  of  the  city  of  St  Louis  for  selling  j 
one  dozen  hen  eggs  to  one  Gala,  in  violation 
of  secUon  6592,  Revised  Statutes  1909,  It 
being  charged  that  the  egga  fell  under  the 
designation  of  "adulterated  food,"  as  defined 
by  section  6595,  in  that  they  cbnslsted  whol- 
ly or  in  part  of  diseased,  filthy,  decomposed, 
putrid  and  rotten  animal  substance  and  were 
unfit  for  food,  the  act  being  a  misdemeanor, 
the  punishment  for  which,  as  prescribed  by 
section  6600,  being  a  fine  of  not  less  than 
ten  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  In  the  county  Jail  not  to 
exceed  six  months,  or  by  both  such  fine  and 
imprl.sonment.  On  trial  before  the  court  a 
Jury  having  been  waived,  defendant  was 
found  guilty.  Filing  a  motion  for  a  new 
trial  as  also  one  in  arrest  and  saving  excep- 
tions to  the  action  of  the  court  In  overruling 
these  motions,  defendant  duly  perfected  his 


appeal  to  this  court  from  a  Judgment  impos- 
ing a  fine  of  one  hundred  dollars  and  costs. 

Learned  counsel  for  appellant  make  sev- 
eral asslgnmmts  of  error  but  it  is  not  neces- 
sary to  notice  them  In  detail. 

It  appears  that  defendant  was  a  clerk  in 
the  employ  of  a  commission  company.  Some- 
one in  the  employ  of  Qaia,  who  carried  on  a 
grocery,  called  up  the  commission  company 
on  the  telephone  and  said  that  the  Gala  con- 
cern wanted  to  buy  a  case  of  first-class  eggs. 
Defendant  answered  the  call,  took  the  order, 
and  told  the  Gala  man  he  would  see  that  they 
got  a  case  of  first-class  eggs.  Sometime  that  ' 
day  defendant  picked  out  18  cases  of  eggs, 
turned  them  over  to  a  teamster  in  the  employ 
of  the  commission  company  and  told  him  to- 
dellver  seven  of  them  to  one  customer,  ten 
to  another  and  one  to  Gala.  The  eggs  in  alf 
the  cases  had  been  "candled"  and  pronounced 
to  be  in  first-class  condition.  Defendant 
"candled"  some  of  them  himself.  The  team- 
ster delivered  the  eighteen  cases  to  the  sev- 
eral parties,  one  to  Gala,  selecting  the  cases 
Just  as  they  happened  to  be  loaded  in  the 
wagon,  none  of  them  being  marked  for  any 
particular  customer.  Many  of  the  egga  in 
the  case  delivered  to  Gala  were  found  to  he- 
ro tten. 

It  appears  that  defendant  was  at  the  time 
a  general  utility  man  In  the  employ  of  the 
commission  conjpany ;  that  it  was  part  of  his 
duty  to  take  orders  for  eggs  when  orders 
came  In  to  the  commission  company,  and  turn 
In  the  orders  to  the  office  of  the  company. 
He  took  this  order  from  Gala's  clerk,  quoting 
the  price,  and  told  him  he  would  have  the  de- 
livery made  that  afternoon.  When  he  took 
the  order  over  the  telephone  he  wrote  It  out 
on  a  slip  and  passed  the  slip  Into  the  office 
of  the  commission  company,  where  the  credit 
of  the  proposed  purchaser  being  passed  upon 
as  good  by  the  proper  person  in  the  office 
other  than  defendant,  that  person  billed  the- 
case  of  eggs  to  Gala  in  accordance  with  the 
slip  and  made  out  a  delivery  slip  or  sales 
bill  in  duplicate,  and  defendant  handed  both 
to  the  teamster,  the  latter  retaining  one  to 
be  signed  by  the  purchaser  ,on  delivery  of 
the  case,  tlie  other  retained  by  the  purchaser, 
the  purchaser  being  charged  with  the  sale 
price  by  the  proper  person  in  the  office  of 
the  commission  company.  The  defendant  had 
nothing  to  do  with  this  sale,  beyond  taking 
the  order,  reporting  It  to  the  office  of  his- 
employer,  and  when  the  order  was  accepted, 
selecting  and  shipping  out  the  goods.  This 
Is  the  substance  of  the  evidence  of  defend- 
ant. It  Is  not  only  not  contradicted  but  is 
supported,  so  far  as  the  knowledge  of  the 
witnesses  went,  by  the  testimony  of  all  the 
other  witnesses  in  the  case. 

The  various  sections  of  the  statute  referred 
to  are  levelled  at  "any  person,  firm,  associa- 
tion or  corporation  •  ♦  •  who  *  *  * 
shall  sell"  adultered  food,  as  adulterated  food 
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is  (tefined.  It  Is  levelled  against  tbe  seller. 
Clearly  this  defendant  did  not  make  this 
Kale.  He  had  no  Interest  In  It  or  connection 
with  it  In  any  capacity  than  as  derk  or  sales- 
man for  the  company  In  whose  employ  he 
was  at  tbe  time.  It  was  a  sale  by  the  com- 
pany. Defendant  is  a  "person"  it  is  tme, 
but  not  the  person  making  tbe  sale  in  any 
sense  of  the  statute.  The  Intended  purchaser 
called  at  the  commission  company  and  made 
tbe  purchase  from  it:  through  the  defendant, 
in  a  measure,  but  not  from  him.  All  that 
tbe  purchaser  knew  of  defendant  was  that 
be  was  the  one  who  answered  the  telephone 
call  and  acted  for  the  commission  company. 

Tbe  motion  to  acquit  made  at  the  close 
of  the  testimony  should  have  been  sustained. 

The  Judgment  of  tbe  Court  of  Criminal 
Correction  is  reversed  and  the  defendant  dis- 
charged. 

NORTONI  and  AI/LEK,  JJ.,  concur. 


BERLIN  V.  WATERS-PIERCE  OIL  CO. 
(St.  Louis  Court  of  Appeals.    Miasoori.    April 

Masteb  and  Sebvart  (f  149*)— Liabiuty  it>B 
Injxjbieb— Neoligence  of  Fobeuan. 

Where  an  employer's  foreman,  having  au- 
thority to  direct  a  driver  in  the  manner  of  per- 
forming bia  duties,  delivered  turpentine  to  tbe 
driver,  who  did  not  know  what  effect  it  would 
have,  with  instractions  to  apply  it  to  the  anus 
of  a  horse  in  case  it  balked,  and  the  horse,  be- 
cause of  the  burning  sensation  thereby  produced, 
kicked  tbe  driver,  the  employer  was  liable  for 
his  injuries;  it  appearing  that  it  and  its  fore- 
man knew,  or  by  exercising  ordinary  care  would 
have  known,  the  effect  the  turpentine  would 
have. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  291-295;  Dec.  Dig.  S 
149.*] 

Appeal  from  St  Louis  Circuit  Court; 
Eugene  McQullIln,  Judge. 

Action  by  David  Perlln  against  tbe  Waters- 
Pierce  OU  Company.  From  a  judgment  sus- 
taining a  demurrer  to  the  petition,  plaintlfF 
appeals.    Reversed  and  remanded. 

James  Rollins  and  Joseph  Reilly,  both  of 
St  Louis,  for  appellant.  J.  D.  Johnson  and 
Loomls  C.  Johnson,  both  of  St.  Louis,  for 
respondent 

PER  CURIAM.  Plaintiff  prosecutes  this 
appeal  from  a  judgment  of  the  court  sus- 
taining a  general  demurrer  to  his  petition. 
Omitting  caption  and  signatures,  the  peti- 
tion, in  full.  Is  as  follows: 

"Plaintiff's  Amended  Petition. 

"Comes  now  the  plaintiff,  and  by  leave  of 
court  first  had  and  obtained  flies  this  his 
amended  petition. 

"Plaintiff  states  that  the  defendant  herein 
is,  and  was  at  all  times  hereinafter  men- 
tioned, a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Mis- 


souri, and  that  said  corporation  was  in  tbe 
business  of  buying,  selling,  and  transporting 
oUs  in  St  Louis,  Missouri. 

"Plaintiff  for  his  cause  of  action  states 
that  on  or  about  tbe  14th  day  of  December, 
1909,  he  was  in  the  employ  of  tbe  defendant 
as  a  driver  of  a  team  of  horses,  attached 
to  a  wagon,  provided  with  a  tank,  and  used 
In  the  delivery  of  oil  to  the  customers  of 
the  defendant  In  the  city  of  St  Louis;  that 
plaintiff  In  tbe  capacity  of  driver  as  afore- 
said was  under  the  authority  and  supervision 
of  tbe  foreman  of  the  defendant,  and  that 
said  foreman  had  authority  to  order  and 
direct  plaintiff  in  tbe  manner  of  performing 
his  duties;  and  that  plaintiff  relied  on  said 
foreman  to  give  him  instructions  for  bis 
labor. 

"Plaintiff  further  states  that  on  the  morn- 
ing of  the  14th  day  of  December,  1909,  afore- 
said, before  starting  on  his  route  for  tbe 
delivery  of  oil,  he  informed  the  foreman  of 
the  defendant  that  one  of  the  horses  which 
plaintiff  was  to  jdrive  that  day  was  of  a 
stubborn  and  balky  disposition,  and  had 
balked  on  previous  trips ;  that  defendant's 
foreman  thereupon  gave  to  plaintiff  a  bottle 
containing  turpentine,  and  ordered  plaintiff 
that  if  the  horse  again  should  balk,  and 
refuse  to  go  forward,  to  apply  some  of  said 
liquid  to  the  anus  of  said  horse;  that  later 
on  said  day,  when  plaintiff  was  endeavoring 
to  go  on  with  his  duties  delivering  oil,  tbe 
horse  balked  and  refused  to  go  forward; 
that  plaintiff,  then  ignorant  of  the  effects 
turpentine  would  have,  applied  some  of  the 
turpentine  to  the  anus  of  tbe  horse,  as 
ordered  by  the  said  defendant's  foreman, 
and  mounted  to  his  seat  upon  the  wagon. 

"Plaintiff  further  states  that  the  turpen- 
tine applied  as  aforesaid  produced  In  the 
horse  a  stinging,  burning,  and  irritating  sen- 
sation, which  caused  said  horse  to  violently 
kick  plaintiff  on  the  right  leg  betweoi  the 
ankle  and  the  knee  thereof,  with  such  force 
as  to  break  the  bone  of  plalnttfT's  right  leg. 

"Plaintiff  further  states  that  the  defend- 
ant and  its  foreman  knew,  or  by  the  exercise 
of  ordinary  care  would  have  known,  that 
turpentine,  because  of  Its  burning,  stinging, 
and  irritating  effects  on  the  flesh,  when  ap- 
plied as  ordered  by  the  defendant's  foreman, 
as  aforesaid,  would  cause  the  horse  to  be- 
come violent  and  apt  to  kick,  and  that  the 
life  and  limbs  of  plaintiff  would  thereby  be- 
come endangered,  and  that,  notwithstanding, 
defendant  and  its  foreman  negligently  order- 
ed plaintiff  to  use  said  liquid  on  the  horse, 
and  neglected  and  failed  to  Inform  plaintiff 
the  effects  It  would  have  on  tbe  horse,  and 
to  warn  him  of  the  danger  of  being  kicked 
and  Injured  In  using  said  turpentine  aa  or- 
dered by  defendant's  foreman. 

"Plaintiff  further  states  that  on  account 
of  his  injuries  sustained  as  aforesaid  he 
was  confined  to  hospital  for  a  long  time, 
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and  has  suffered  great  pain  in  body  and 
mind,  and  bas  spent  for  medical  attention 
tbe  sum  of  |100  and  more;  tbat  be  is  per- 
manently Injured  and  crippled;  tbat  his  right 
leg  below  the  knee  is  crooked  and  shortened, 
all  to  his  great  damage  In  the  sum  of  seven 
thousand  and  five  hundred  dollars,  for  which 
plaintiff  prays  Jndgment,  with  his  costs  here- 
in expended." 

Tbe  demurrer  Interposed  to  tbe  petition 
by  defendant,  and  which  the  court  sustained, 
is  as  follows: 

"Comes  now  the  above-named  defendant 
and  demurs  to  tbe  amended  petition  herein 
heretofore  filed. 

"And  for  grounds  of  said  demurrer  says 
that  tbe  said  amended  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  this  defendant." 

In  our  opinion,  the  petition  states  a  cause 
of  action.  The  Judgment  should  therefore 
be  reversed,  and  the  cause  remanded.  All 
concur. 


GOSSIOS  V.  WULFF. 

(St  Iionis  Court  of  Appeals.    Missouri.    April 

7,  1914.) 

Pabtnebshif    (§  251*)— Sdbviving  Pabtneb 
AS     Administratob  —  Ebtablishicent     of 

OLAIMS— JVDOICENT — VAUDITT. 

Where,  in  proceedings  in  the  probate  court, 
the  petition  aeUnst  the  surviviiiK  partner  of 
the  nrm,  as  administrator,  for  an  allowance  of  a 
claim  against  tbe  firm,  based  on  a  ipecial  de- 
posit, and  for  an  order  directing  payment  by 
the  surviving  partner,  as  administrator,  did  not 
name  the  widow  of  tbe  deceased  partner,  or  state 
any  cause  of  action  ag:ainst  her,  who,  though 
named  in  the  notice  of  the  petition,  was  not 
served  and  did  not  appear,  a  judgment  allow- 
ing the  claim  and  directing  the  surviving  part- 
ner to  pay  it  was  valid  as  against  the  objection 
that  it  did  not  dispose  of  the  rights  of  the 
widow. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  K  536-^9;   Dec.  Dig.  {  251.»] 

Appeal  from  St.  Louis  Circuit  Court;  Geo. 
C.  Hitchcock,  Judge. 

Petition  by  Peter  Gossios  against  Hans 
Wulff,  administrator  of  the  partnership  es- 
tate of  Stein  &  Wulff,  to  establUh  a  claim 
against  the  partnership.  From  a  Jndgment 
of  the  circuit  court,  aifirmlng  an  order  of  the 
probate  court,  allowing  tbe  claim  and  order- 
log  payment  by  tbe  surviving  partner,  as  ad- 
ministrator, the  surviving  partner,  as  ad- 
ministrator, appeals.    Affirmed. 

Elden  J.  Fisher,  of  St.  Louis,  for  appellant. 
Ernest  C.  Dodge,  of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff  served  notice 
on  Hans  Wulff,  surviving  partner  of  Stein  & 
'Wulff,  and  administrator  as  such,  tbat  at  tbe 
opening  of  the  Probate  Court  of  tbe  city  of 
St  Louis,  at  tbe  June  term,  1912,  of  that 
court,  he  would  present  to  tbe  court  a  peti- 
tion, of  which  a  copy  was  attached,  asking 
tliat  the  sum  of  $500  be  paid  him  as  having 


been  a  special  dei>oslt  to  secure  against  loss 
in  the  suit  of  Venittis  v.  Stopulous.  The  no- 
tice was  addressed  to  appellant  and  to  Mrs. 
George  Stein,  widow  of  the  deceased  partner. 
The  petition  accompahying  this  notice  is  en- 
tlUed,  "In  the  Estate  of  Stein  &  Wulff,  No. 
40545,  Hans  Wulff,  Surviving  Partner,"  and 
sets  out  that  theretofore  the  plaintiff  or  i>etl- 
tioner  bad  deposited  with  the  firm  of  Stein  & 
Wulff  the  sum  of  $500,  evidenced  by  a  receipt, 
a  copy  of  which  was  set  out,  the  latter  ac- 
knowledging tbe  receipt  from  Peter  Gossios 
of  $500,  "as  security  in  case  of  Venittis  v. 
Stopulous,  this  to  be  returned  when  case  is 
finished,  and  all  liability  In  said  case  has 
ceased  and  all  parties  discharged  and  all 
costs  paid."  Tbe  petition  further  sets  out 
that  the  petitioner  had  been  appointed  re- 
ceiver in  tbe  case  named,  and  had  given  bond ; 
that  expenses  of  the  case  had  been  paid,  al- 
lowances to  receiver  and  his  attorney  paid 
and  the  balance  due  claimants  paid  and  tbe 
receiver  discharged.  Alleging  that  Gossios, 
as  receiver,  had  discharged  all  his  duties 
as  such  and  had  complied  strictly  with  the 
conditions  of  tbe  bond  and  was  entitled  to 
have  tbe  $500  returned  to  him ;  that  demand 
had  been  made  on  the  surviving  partner  as 
administrator  for  tbe  payment  of  this  money 
and  that  be  Iiad  refused  payment  on  account 
of  certain  claims  being  made  by  tbe  widow 
of  George  Stein,  deceased,  and  that  be,  as 
administrator,  could  only  pay  the  money  on 
tbe  order  of  the  Probate  Court ;  tbat  the  sur- 
viving partner,  as  administrator,  further  ad- 
mits tbat  tbe  simi  of  $500  was  a  trust  fund 
for  the  specific  purposes  stated  In  tbe  receipt 
and  is  not  a  claim  in  the  nature  of  a  demand 
against  the  estate  and  should  be  paid  In  full 
and  credit  taken  In  tbe  settlement  of  tbe 
partnership  estate,  It  Is  prayed  that  an  order 
be  made  on  the  surviving  partner  to  pay  said 
sum  of  $500  to  the  petitioner,  the  administra- 
tor taking  up  tbe  receipt 

This  petition  was  beard  by  the  Probate 
Court  and  an  order  made  as  prayed  for,  from 
which  order  the  surviving  partner,  as  ad- 
ministrator, appealed  to  the  circuit  court, 
where  on  a  trial  before  that  court,  the  ac- 
count was  allowed  against  tbe  estate  in  the 
sum  of  $500  and  Interest  and  costs  and  order- 
ed certified  as  an  allowance  to  tbe  Probate 
Court  From  this  the  surviving  partner,  as 
administrator,  appealed. 

None  of  the  testimony  is  preserved,  no  bill 
of  exceptions  having  been  filed,  appellant 
standing  on  the  record. 

It  is  claimed  by  the  learned  counsel  for  ap- 
pellant that  tbe  demand  was  In  tbe  nature  of 
a  joint  cause  of  action  against  the  surviving 
partner  and  the  widow  of  Mr.  Stein,  the  de- 
ceased partner.  It  appears  from  the  supple- 
mental statement  of  respondent  that  when 
tbe  cause  reached  the  circuit  court,  the  admin- 
istrator applied  In  that  court  for  an  order  of 
publication  against  Mrs.  Stein,  who  was  a 
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non-resident  of  the  state.  Tbe  order  was  de- 
nied, the  circuit  Judge  holding  that  In  a  case 
of  this  kind,  an  appeal  from  tbe  Probate 
Court,  he  had  no  right  to  Issue  such  an  order. 
While  Mrs.  Stein  is  named  in  the  notice  of 
the  intention  to  file  the  claim,  she  was  not 
served  with  the  notice  and  did  not  appear. 
Neither  is  she  named  in  the  petition,  nor 
Is  any  cause  of  action  stated  against  her.  In 
short  she  was  never  In  court  and  her  rights, 
were  in  no  manner  before  the  court  This 
case  does  not  fall  within  the  provision  of  sec- 
tion 289,  Revised  Statutes  1909,  which  grants 
the  right  of  appeal  to  any  heir,  devisee,  leg- 
atee, creditor  or  other  person  having  an  in- 
terest in  the  estate  under  administration. 
Mrs.  Stein  has  not  appealed,  the  administra- 
tor as  surviving  partner  alone  appealing.  Be- 
yond all  question  the  Probate  Court  bad  no 
Jurisdiction  whatever  over  Mrs.  Stein,  and 
the  petition  states  no  cause  of  action  against 
her ;   does  not  even  name  her  as  a  party. 

The  sole  contention  of  learned  counsel  for 
appellant  is  that  the  Judgment,  not  having  dis- 
posed of  Mrs.  Stein,  is  either  irregular  or  a 
nullity.  That  counsel  cites  several  cases 
which  be  claims  support  his  proposition.  One 
of  these  is  Pomeroy  v.  Betts  et  al.,  31  Mo.  419. 
Even  if  the  decision  in  this  case  was  in  point, 
whlph  it  is  not,  it  has  been  distinctly  overrul- 
ed on  this  proposition  by  the  Supreme  Court 
in  State  ex  rel.  Ozark  County  v.  Tate,  109 
Mo.  265,  loc.  dt.  269,  18  8.  W.  1088,  32  Am. 
St.  Rep.  664.  None  of  the  other  cases  cited 
lend  any  support  to  the  claim  of  counsel. 

There  is  no  merit  whatever  In  this  appeal. 
Its  effect  has  only  been  to  delay  the  settle- 
ment of  the  partnership  administration.  Be- 
spondent  asks  for  damages.  If  we  could  al- 
low damages  against  the  appellant  personal- 
ly, we  might  do  so.  As  we  cannot  do  that,  we 
must  decline  to  allow  them  against  the  es- 
tate. 

The  Judgment  of  tbe  circuit  court  is  af- 
firmed. 

NORTONI  and  ALI.EN,  JJ.,  concur. 


ROTJMELOITIS  v.  MISSOURI  PAC.  RY.  CO. 

(St   Louis   Court   of   Appeals.      Missouri. 

April  7,  1914.) 

Estoppel  (|  72*)— B<)Uau.t  Bi^aioeless  Pas- 
ties—Li  ab  ILITT. 

Where  an  employ^  of  a  railroad  company 
left  the  employment  without  obtaining  from  the 
foreman  the  customary  identification  card,  recit- 
ing that  the  bearer  bad  worked  a  specified  time 
and  authorizing  the  paymaster  of  the  company 
to  pay  any  sum  due  him,  and  then  wrote  to  the 
foreman  for  the  card,  which  was  procured  by  a 
third  person,  who  presented  it  to  tbe  paymas- 
ter, who  paid  the  amount  to  tbe  third  person, 
who  signed  a  receipt  in  the  name  of  the  employ^, 
the  loss  must  fall  on  the  employ^. 

[Ed.    Note. — For   other   cases,    see   Estoppel, 
Cent.  Dig.  i  188 ;   Dec.  Dig.  |  7TJ.»] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 


Action  by  John  Ronmeloltls  against  the 
Missouri  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

James  F.  Green,  of  St  Louis,  for  appel- 
lant Henry  B.  Davis,  Charles  Erd,  and  Car- 
lisle Durfee,  all  of  St  Louis,  for  respond- 
ent 

REYNOLDS,  P.  J.  The  plaintiff  brought 
his  action  against  defendant  to  recover  an 
amount  claimed  to  be  due  him  as  wages  for 
labor.  The  cause  was  tried  before  the  court,  a 
Jury  being  waived,  on  an  agreed  statement  of 
facts.  Irom  this  agreed  statement  it  ap- 
pears that  plaintiff,  a  Greek,  was  empl9yed 
and  worked  for  defendant  as  a  laborer  at 
E^ireka,  for  sixteen  days  during  the  month 
of  June,  1911.  He  was  to  receive  for"  his 
services  $1.50  a  day,  leaving  $23.75  as  tbe 
amount  due  him  when  he  qoit,  after  deduct- 
ing twenty-five  cents  for  hospital  fee.  Plain- 
tiff left  Eureka  without  obtaining  what  is 
known  as  an  "identification  slip"  or  card. 
These  cards  were  issued  by  the  foreman  of 
the  section  gang  to  Ident'fy  a  laborer  so  that 
tbe  paymaster  of  the  railroad  company  could 
pay  him  the  amount  due  him.  After  plain- 
tiff left  Eureka  and  quit  the  employment  of 
defendant,  and  on  tbe  22d  of  June,  1911,  a 
friend  of  plaintiff,  at  the  latter's  request, 
wrote  the  section  foreman  this  letter: 

"St  Louis,  Mo.,  June  22,  1911. 
"Section  Foreman  M.  P.  Railroad  Co.,  Eure- 
ka, Mo. 

"John  Roumeliotis,  one  of  your '  laborers, 
requested  us  to  write  yon  to  have  his  identi- 
flcation  sent  to  him  at  bis  address.  No.  322 
South  Fourth  Street,  St  Louis,  Mo.,  so  be 
can  obtain  his  check  for  services  he  perform- 
ed this  month.  He  left  there,  and  you  were 
not  there  to  give  him  his  identiflcation. 

"Kindly  look  into  this,  and  oblige." 

On  receipt  of  this  letter  the  section  fore- 
man mailed  an  identiflcation  slip  in  the  tun- 
al  form,  inclosing  it  in  an  envelope  address- 
ed to  plaintiff  at  No.  322  South'Fourth  Street, 
St.  Louis,  Mo.,  the  address  given  in  the  above 
letter.  The  Identification  card  was  in  this 
form: 

"Not  Negotiable.         For  Identification  Only. 
"The  Missouri  Pacific  Railway  Company, 
Leased,  Operated  and  Inde- 
pendent   Lines. 

"Eureka,  June  19,  19U. 
"No.  12. 
"Paymaster,  St  Louis,  Mo. 

"The  bearer,  John  Roumeliotis,  as  section 
laborer,  worked  In  the  month  of  Jnne,  1911, 
on  Eastern  Division,  as  per  pay  roll  Sec- 
tion 42. 

"[Signed]    Jack  Hance,  Foreman." 

This  identiflcation  card  was  received  at 
the  above  address,  which  was  a  store  kept 
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by  a  Greek  named  Cardals.  Afterwards, 
abont  the  26th  of  June,  1911,  and  without 
the  knowledge  of  the  plaintiff,  it  was  pre- 
sented by  some  Greek  to  the  paymaster  of 
defmdant  and  th^  amount  due  Roumellotis 
paid  to  the  person  presenting  It,  whom  the 
paymaster  supposed  to  be  Roumellotis,  as 
that  i>erson  signed  a  receipt  for  the  pay  check 
in  the  name  of  John  Roumellotis.  It  was 
farther  agreed  that  Roumellotis  had  only 
worked  for  defendant  during  the  month  of 
June,  1911;  that  he  had  caused  the  propri- 
etor of  the  store  at  322  South  Fourth  Street 
to  be  arrested  on  the  charge  of  opening  the 
letter  and  representing  him  In  the  collection 
of  the  check,  and  that  on  hearing  and  trial 
the  party  arrested  was  acquitted  and  dis- 
charged. This  was  all  the  testimony  in  the 
case  and  at  its  conclusion  the  court  found 
for  plaintiff.  Judgment  following,  defend- 
ant, interposing  a  motion  for  new  trial,  duly 
perfected  Its  appeal  to  this  court 

This  identification  card  is  in  no  sense  com- 
mercial or  negotiable  paper.  It  is  not  even 
an  order  for  the  payment  of  money.  Its  use 
Is  solely  for  the  purpose  of  identifying  the 
bearer  of  It,  as  one  entitled  to  receive  pay  as 
his  name  appeared  on  the  pay  rolls  of  the 
company.  It  was  In  such  form  as  to  warn 
the  person  in  whose  favor  it  was  Issued  that 
the  holder  of  it  was  the  man  who  was  enti- 
tled to  be  paid  as  his  named  amount  appear- 
ed on  the  pay  roll.  When  the  plaintiff  here, 
presumed  to  know  this,  directed  that  it  be 
sent  to  a  given  address  by  mail,  he  took  the 
risk  of  its  falling  Into  wrong  hands,  for  he 
must  be  held  to  have  known  that  it  would 
serve  the  purpose  of  Identifying  whoever 
had  possession  of  it  as  the  man  entitled  to 
receive  the  money.  Hence  it  was  at  his  risk 
and  his  risk  alone  and  on  his  express  direc- 
tion that  the  appellant  transmitted  this  iden- 
tification card  by  mall,  addressed  to  respond- 
ent at  a  designated  number  in  the  city  of  St. 
Loula.  That  it  arrived  there  is  not  question- 
ed. That  some  one  other  than  plaintiff  ob- 
tained possession  of  it  and  used  it  for  identi- 
fication and  so  obtained  the  pay  check  Is 
clear.  But  surely  appellant  is  not  In  fault 
for  that  and  cannot  be  charged  with  negli- 
gence. This  on  the  familiar  maxim  that 
"where  one  of  two  Innocent  parties  must  suf- 
fer, he  through  whose  agency  the. loss  (Recur- 
red must  sustain  it"  Pitman  v.  16  to  1  Min- 
ing Co.,  78  Mo.  App.  438;  Moore  v.  Bank  of 
Commerce,  62  Mo.  377,  loc.  cit  379;  North- 
western National  Bank  of  Chicago  v.  Bank 
of  Commerce  of  Kansas  City,  107  Mo.  402, 
lofc  cit  411,  17  S.  W.  982,  15  I*  B.  A.  102; 
Layson  v.  Cooper,  174  Mo.  211,  loa  dt  221, 
73  S,  W.  472,  97  Am.  St  Rep.  545;  Clifford 
Banking  Co.  t.  Donovan  Commission  Co.,  195 
Mo.  262,  loc  dt  282,  94  S.  W.  527.  Union 
Biscnit  Co.  V.  Springfield  Grocer  Co.,  143  Mo. 
App.  300,  126  S.  W.  996,  relied  upon  by  learn- 
ed counsel  for  respondent,  an  action  involv- 


ing a  negotiable  instrumetit,  does  not  apply 
to  the  case  at  bar. 

The  Judgment  of  the  drcuit  court  is  re- 
versed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


CHANDIiBB  T.  BLANKS  TEA  &  COFFEE 
CO. 

(St  Louis  Court  of  Appeals.    Missouri. 
April  7,  1914.) 

1.  Appeal  anu  Ebbob  (J  1010*)— Firdikgb— 
Rkview. 

In  an  action  for  a  corporation's  refusal  to 
transfer  stock  to  plaintiff  without  payment  of  an 
indebtedness  to  it  owing  by  the  prior  Iiolder, 
whether  plaintiff  was  a  purchaser  in  good  faith, 
for  value,  and  without  notice  of  the  corpora- 
tion's by-law  giving  it  a  lien  on  the  stock  for 
such  indebtedness,  or  its  claim  to  a  lien,  was  a 

?uestion  of  fact,  the  determination  of  which,  in 
avor  of  the  purchaser  by  the  trial  court,  sup- 
ported by  substantial  evidence,  was  conclusive 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3979-3982,  4024 ;  Dec  Dig. 

2.  COBPOBATIONB    (JIST*)— STOCK— TbANSFKB 

— By-LAwa— LiEH— MoTioE. 

A  statement  in  a  stock  certificate  that  the 
stock  is  transferable  only  on  the  books  of  the 
corporation  in  accordance  with  the  by-laws 
does  not  charge  a  transferee  with  notice  of  the 
existence  of  a  by-law  giving  the  corporation  a 
prefi-rred  lien  on  the  stock  of  a  stockholder  for 
any  debt  due  from  him  to  it,  and  in  the  absence 
of  notice  the  transferee  takes  the  stock  free 
from  snch  lien. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  618;  Dec  Dig.  |  167.*] 

3.  Trial  (|  389»)— Findinob  of  Fact— Dbc- 
labations  of  law. 

Where  a  party  requests  the  court  to  make 
declarations  of  law,  he  thereby  waives  his  right 
to  a  separate  written  statement  of  the  court's 
conclusion  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  912 ;   Dec  Dig.  i  389.»] 

Appeal  from  St.  Louis  Circuit  Court;  Geo. 
0.  Hitchcock,  Judge. 

Action  by  R.  W.  Chandler  against  the 
Blanke  Tea  &  Coffee  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Alfonso  Howe,  of  St  Louis,  for  appellant 
B.  P.  &  C.  B.  Williams,  of  St  Louis,  for  re- 
spondent 

REYNOLDS,  P.  J.  Tliis  is  an  action  by 
plaintiff,  respondent  here,  to  recover  from  de- 
fendant the  value  of  certain  shares  of  stock 
and  dividends  alleged  to  have  accrued  there- 
on, it  being  cliarged  that  defendant  refusing 
to  transfer  the  stock  to  plaintiff,  was  liable 
in  damages  for  conversion. 

Alleging  ownership  of  the  stock  in  June, 
1911,  and  demand  for  the  transfer  and  re- 
fusal of  the  company  to  make  the  transfer, 
and  that  since  the  purchase  of  the  stock  by 
him  dividends  had  accrued  to  the  amount  of 
$600,  which  plaintiff  had  refused  to  pay  over 
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to  him  on  demand,  plaintiff  asked  judgment 
for  $5,000  with  interest  and  costs. 

The  answer  avers  that  this  certificate  for 
forty  shares  was  issued  to  Parchman  in  Oc- 
tober, 1910,  and  cotemporaneous  with  and  as 
part  of  a  certain  contract  for  sale  of  defend- 
ant's products  by  Parchman,  and  that  by  the 
terms  of  the  contract  It  was,  among  other 
things,  provided  that  Parchman  would  pur- 
chase and  pay  for  and  own  and  hold  these 
forty  shares  during  the  life  of  the  contract, 
which  was  to  run  for  three  years;  that  pri- 
or to  entering  upon  this  contract  with  Parch- 
man and  the  issue  of  the  stock  to  him, 
defendant  had  called  upon  Parchman  to  fur- 
nish references  as  to  his  financial  and  com- 
mercial capability  of  carrying  out  the  con- 
tract; that  Parchman  had  referred  defend- 
ant to  Chandler,  the  plaintiff,  and  to  one 
Stovall,  and  that  defendant  thereupon  en- 
tered into  the  contract  with  Parchman  and 
Issued  the  stock  certificate  to  him  at  par, 
that  is,  $100  per  share ;  that  he  had  paid  for 
all  of  it,  with  the  exception  of  $450,  which  he 
still  owes,  and  that  Parchman  had  contract- 
ed a  further  Indebtedness  to  defendant  for 
merchandise  consigned  to  him  In  the  amount 
of  $080.40,  a  total  Indebtedness  to  defend- 
ant of  $1,430.44;  that  a  dividend  was  de- 
clared on  the  stodt  in  February,  1911,  amount- 
ing to  $54.65,  which  was  passed  to  the  credit 
of  Parchman,  and  that  Parchman  now  owes 
a  balance  of  $1,375.79,  defendant  claiming  a 
lien  against  this  stock  for  this  under  its  by- 
laws. It  is  further  charged  that  Stovall, 
conspiring  with  Parchman  to  defraud  defend- 
ant out  of  the  Indebtedness  above  mentioned, 
and  Stovall  having  full  knowledge  thereof, 
Parchman  had  transferred  the  stock  to  Sto- 
vall, who  made  a  written  demand  on  defend- 
ant to  transfer  the  stock  to  him;  that  de- 
fendant bad  notified  Stovall  of  the  indebted- 
ness above  mentioned  and  that  the  stock 
would  only  be  transferred  on  the  books  of 
the  company  when  that  Indebtedness  was  dis- 
charged; that  Parchman  and  Stovall,  fur- 
ther conspiring  to  defraud  defendant  of  this 
money,  transferred  the  stock  to  Chandler, 
who  it  is  charged,  had  full  knowledge  of  the 
indebtedness  and  of  all  the  facts  and  circum- 
stances above  mentioned,  and  that  he,  with 
Stovall  and  Parchman,  had  conspired  and 
are  now  conspiring  by  means  of  this  suit  to 
defraud  defendant  out  of  the  indebtedness. 
It  Is  further  alleged  that  Parchman  is  in- 
solvent and  that  the  only  way  defendant  can 
receive  the  Indebtedness  above  mentioned  Is 
by  the  enforcement  of  its  lien  upon  the  stock 
which  it  now  asserts.  It  is  further  averred 
that  neither  Chandler  nor  Stovall  are  inno- 
cent purchasers  of  the  stock  for  value  and 
that  they  have  no  financial  Interest  in  it 
whatever,  except  as  the  agents  of  Parchman 
in  the  carrying  out  of  the  conspiracy  above 
mentioned.  Finally  defendant  avers  that  it 
stands  ready  and  willing  at  all  times  and 
has  so  notified  Parchman,  Stovall  and  Chand- 
ler that  It  would  transfer  the  certificate  of 


stock  to  whomsoever  either  might  direct  up- 
on the  payment  to  it  of  the  indebtedness  of 
$1,375.79  above  mentioned;  and  it  tenders  in 
its  answer,  upon  the  payment  of  that  indebt- 
edness, to  transfer  the  stock  upon  Its  books 
in  accordance  with  the  law. 

The  reply  was  a  general  deniaL 

The  trial  was  before  the  court,  a  Jury  be- 
ing waived. 

It  appears  that  defendant  had  Issued  to 
one  Edgar  L.  Parchman  a  certificate  for 
forty  shares  of  its  common  stock,  the  certif- 
icate reciting  that  Parchman  "Is  entitled  to 
forty  shares  of  the  common  capital  stock  of 
the  C.  F.  Blanke  Tea  &  Coffee  Company, 
transferable  only  upon  the  books  of  the  com- 
pany in  person  or  by  attorney.  In  accordance 
with  the  by-laws  of  the  company,  upon  sur- 
render of  tills  certificate  properly  indorsed." 
It  also  appeared  that  Parchman  had  indorsed 
the  certificate  in  blank,  selling  the  stock  and 
delivering  the  certificate  to  one  Stovall,  an 
attorney;  that  Mr.  Stovall,  desiring  to  sell, 
had  placed  the  certificate  In  the  hands  of 
Messrs.  Williams,  attorneys  In  St  Louis,  to 
sell,  and  had  caused  the  certificate  to  be  pre- 
sented by  these  genUemen  to  defendant,  ask- 
ing that  it  issue  a  new  one  in  the  name  of 
Stovall.  Tills  the  defendant  declined  to  do 
unless  the  lien  it  claimed  was  paid  off.  Aft- 
erwards Mr.  Stovall,  the  certificate  stiU  being 
in  the  bands  of  Messrs.  Williams,  sold  the 
stock  to  Chandler,  advised  Messrs.  Williams 
to  that  effect,  and  directed  that  they  hold 
the  certificate  for  plaintiff.  Chandler.  This 
it  appears  they  agreed  to  do,  and  they  pre- 
senting it  to  defendant  for  transfer  in  favor 
of  Chandler,  transfer  was  refused  unless  the 
defendant  company  was  paid  the  moneys 
which  it  claimed  the  original  owner  Parch- 
man owed  it  both  on  account  of  purchase  of 
this  stock  and  on  the  indebtedness  growing 
out  of  his  other  transaction  with  defendant. 

The  by-laws  themselves  were  not  In  evi- 
dence but  it  was  admitted  "that  the  by-laws 
of  the  company  provide  that  the  stock  of  the 
company  is  only  transferable  upon  the  sur- 
render of  the  certificate  for  cancellation  on 
the  books  and  all  debts  of  the  holder  have 
been  paid." 

There  was  testimony  on  the  part  of  plaintiff 
to  the  effect  that  after  considerable  negotia- 
tion between  him  and  Mr.  Stovall,  which  had 
run  klong  for  some  thirty  days,  looking  to 
the  purchase  of  this  certificate  by  plaintiff 
from  Stovall,  they  had  finally  agreed  upon 
$3,250  as  the  price,  of  which  plaintiff  paid 
$750  in  cash  and  gave  a  note  running  twelve 
months  for  the  balance,  $2,500,  the  latter  not 
paid  at  the  time  of  the  trial  and  not  then 
due. 

[1]  Without  going  into  the  evidence  in  d»- 
tail.  It  Is  sufllclent  to  state  that  there  was 
evidence  for  plaintiff  tending  to  show  that 
he  was  an  innocent  purchaser  for  value  of 
this  certificate  of  stock  without  notice  or 
knowledge  either  of  the  by-laws  of  defendant 
or  of  any  indebtedness  from  Parchman  to  de> 
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fendant,  and  wlthont  knowledge  of  tbe  fact 
that  a  transfer  bad  been  refused  to  Storall 
or  bis  attorney  before  plaintiff  purchased  tbe 
stock  from  Stovall.  So  that  tbe  point  made 
by  learned  counsel  for  appellant,  that  its 
demurrer  to  the  evidence  should  have  been 
sustained  because  of  a  total  failure  of  evi- 
dence, is  not  weU  taken.  During  the  course 
of  tbe  Introduction  of  tbe  evidence  on  tbe 
part  of  plaintiff,  the  learned  trial  court  said 
that  It  seemed  to  him  that  tbe  issue  In  tbe 
case  Is  whether  or  not  plaintiff  bad  notice 
of  tbe  claim  of  defendant  against  Parchman 
and  of  tbe  by-law  glvlDg  defendant  a  lien 
on  the  stock;  that  this  Is  tbe  only  issue  in 
the  case.  That  was  assented  to  by  counsel. 
Even  without  their  assent,  it  is  very  clear 
that  that  Is  the  Issue  and  the  only  one. 
Whether  the  purchase  by  plaintiff  was  In 
good  faltb  and  for  value,  and  without  notice 
of  tbe  by-law  or  claim  of  defendant  to  a 
lien,  was  a  question  of  fact,  its  determina- 
tion resting  with  the  trial  court  and  Its 
finding.  If  supported  by  substantial  evidence, 
as  we  find  it  was,  concludes  us  as  an  appel- 
late court.  This  covers  tbe  first  assignment 
of  error  by  the  learned  counsel  for  appellant, 
that  argument  based  on  tbe  refusal  of  the 
court  to  give  an  instruction  in  tbe  nature 
of  a  demurrer. 

|2]  Tbe  second  assignment  of  error  Is  to 
the  refusal  of  tbe  court  to  give  an  instruc- 
tion, numl)ered  one,  asked  by  defendant 
That  instruction,  as  asked,  was  to  tbe  effect 
that  the  court  declares  as  a  matter  of  law 
"that  tbe  provision  on  the  face  of  the  certifi- 
cate of  stock  In  question,  that  tbe  stock  is 
'transferable  only  upon  the  books  of  tbe  com- 
pany in  person  or  by  attorney,  in  accordance 
with  the  by-laws  of  the  corporation  upon 
surrender  of  the '  certificate  properly  indors- 
ed,' was  notice  to  the  plaintiff  actual  or  con- 
structive and  sufficient  to  put  him  on  Inquiry 
of  the  existence  of  a  by-law  creating  a  lien 
on  the  stock  to  secure  any  Indebtedness  due 
by  the  original  bolder  of  such  stock  to  the 
corporation,  and  was  notice  to  tbe  plaintiff 
sufficient  to  put  him  on  inquiry  of  restric- 
tions on  the  transfer  of  said  stock  reserved 
by  the  corporation  and  the  plaintiff  cannot 
recover  In  this  case  as  against  defendant." 

The  fifth  assignment  practically  Involves 
the  consideration  of  the  same  proposition,  it 
being  to  the  effect  that  the  by-law  of  the  com- 
pany was  valid  and  tbe  notice  thereof  under 
the  facts  in  the  case  was  sufficient  notice,  and 
it  Is  argued  that  tbe  court  erred  in  not  so 
holding.     We  consider  them  together. 

In  Cook  on  Corporations  (2d  Ed.)  {{  624, 
525,  it  is  stated  that  "a  lien  created  by  by- 
law binds  only  those  who  take  the  stock  with 
notice  of  the  by-law.  This  Is  because  by-laws 
do  not  of  themselves  impart  or  convey  notice. 
A  transferee  of  a  certificate  of  stock  is  not 
bound  to  take  notice  of  a  by-law  giving  a 
corporation  a  lien  on  the  stock  for  debts  due 
from  the  registered  owner  to  the  corporation, 
even  though  the  certificate  of  stock  stated  on 


Its  face  that  it  was  subject  to  the  by-laws." 
Among  tbe  cases  cited  in  support  of  this  by ' 
the  text-writer  are  Des  Moines  National  Bank 
V.  Warren  County  Bank,  97  Iowa,  204,  66  N. 
W.  164,  and  Just  v.  State  Savings  Bank  of 
Ionia,  132  Mich.  600,  94  N.  W.  200.  Both 
these  authorities  are  directly  in  point  on 
this  proposition.  So  also  is  Bullard  v.  Bank, 
18  Wall.  (85  T:.  S.)  589,  21  L.  Ed.  923,  it  be- 
ing held  In  the  latter  case  that  tbe  act  under 
which  the  bank  was  organized,  the  National 
Banking  Act  of  June  3,  1864  (13  Stat.  100,  c. 
106),  not  providing  for  any  such  lien,  tlie  cor- 
poration <-ould  not  by  Its  by-laws  Impose  the 
lien ;  thar  a  by-law  ^ving  to  a  bank  a  lien  on 
stock  of  Its  debtors  Is  not  a  regulation  of 
the  business  of  tbe  t>ank,  or  a  regulation  of 
the  conduct  of  its  affairs  within  tbe  mean- 
ing of  tbe  National  Banking  Act  of  1864,  and 
therefore  not  such  a  regulation  as  under  the' 
Act  national  banks  have  a  right  to  make. 
It  was  further  there  held  that  a  purchaser 
without  actual  notice  of  the  by-law,  or  of 
tbe  dalm  of  the  bank  was  not  within  the 
provisions  of  any  such  by-law.  So  it  has 
been  held  by  our  Supreme  Court  in  two  cases. 
Bank  of  Atchison  County  v.  Durfee,  118  Mo. 
431,  24  S.  W.  133,  40  Am.  St.  Rep.  396,  and 
Brlnkerboff-Farris  Trust  tc  Savings  Co.  v. 
Home  Lumber  Co.,  118  Mo.  447,  24  S.  W.  129. 
In  Bank  v.  Durfee,  supra,  the  by-laws  of  tbe 
corporation  relied  upop  provided  that  no 
transfer  of  stock  shall  t>e  allowed  or  valid 
as  long  as  tbe  bolder  Is  In  arrears  to  tbe 
bank,  or  in  any  form  indebted  to  It,  and  that 
the  bank  reserves  a  lien  upon  all  stock  Is- 
sued or  held  by  any  stockholder,  for  tbe  se- 
curity of  any  debt  owing  in  any  form  to  the 
bank  by  the  stockholder,  whether  the  same 
be  due  or  not  due,  or  whether  such  liability 
be  created  before  or  after  tbe  Issuance  of 
such  stock  certificate.  Our  Supreme  Court  held 
that  tbe  corporatiou  bad  no  power  or  author- 
ity under  its  charter  to  make  any  such  a  provi- 
sion, and  it  further  held  (118  Mo.  loc.  cit  442, 
24  S.  W.  135,  40  Am.  St  Rep.  396):  "When 
tbe  law  says  that  tbe  stock  shall  be  trans- 
ferable In  the  manner  prescribed  by  the  by- 
laws of  the  corporation,  it  simply  means  the 
way  in  which  It  shall  be  transferred,  by  entry 
on  the  books  or  otherwise,  but  it  Is  not  to  be 
inferred  therefrom  that  the  corporation  bad 
any  authority  to  attach  to  such  stock  a  lien 
in  its  favor,  and  especially  is  this  so  as 
against  an  innocent  holder  for  value."  That 
is  peculiarly  applicable  to  this  case,  for  tbe 
words  here  relied  upon  in  this  certificate  to 
the  effect  that  the  stock  is  transferable  "in 
accordance  with  the  by-laws  of  the  company 
upon  surrender  of  this  certificate  properly 
indorsed,"  certainly  can  have  no  more  effect 
In  the  certificate  than,  said  our  court  in  Bank 
▼.  Durfee,  they  have  in  the  law  Itself.  It 
Is  further  held  In  that  case  that  "the  stock 
was  personal  property,  and,  as  was  held  by 
this  court  In  the  case  of  Moore  v.  Bank,  62 
Mo.  377,  tbe  right  of  alienation  Is  an  incident 
to  It,  'and  a  by-law  prohibiting  this  right  or 
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imposiiig  any  restrictions  on  Its  exercise 
'  would  be  In  restraint  of  trade  and  against 
public  policy  and  therefore  void.  •  •  • 
The  company  had  the  power,  as  a  cumnlatlTe 
mode  of  transfer,  to  liave  it  placed  upon  the 
books  of  the  company.  But  whether  so  en- 
tered or  not,  the  title  to  the  stock  as  between 
the  former  owner  and  the  purchaser  would 
pass  by  a  sale  or  transfer  by  him  or  under 
his  authority.' " 

In  Brinkerhoff-Farris  Trust  ft  Savings  Co. 
T.  Home  Lumber  Co.,  supra,  it  is  said  (118 
Mo.  loc  dt  458,  24  S.  W.  132)  that  it  has 
been  uniformly  ruled  in  this  state,  with  the 
exception  of  White  v.  Salisbury,  33  Mo.  150, 
"that  in  the  absence  of  a  legislative  enact- 
ment restricting  the  transfer  of  stock  to  any 
particular  mode,  the  transfer  is  complete  on 
delivery  of  the  certificate  with  power  to 
transfer  and  the  payment  of  the  purchase 
money,  not  only  between  vendor  and  vendee, 
but  when  the  corporation  has  unjustlflably 
refused  to  make  the  transfer  on  Its  books, 
against  a  creditor  of  the  vendor  who,  without 
notice  of  the  transfer,  attaches  the  stock." 

It  is  not  pretended  that  the  corporation, 
defendant  here,  was  organized  under  any 
special  charter  but  It  is  organized  under  the 
general  corporation  laws  of  our  state  relat- 
ing to  manufacturing  and  business  corpora- 
tions. No  provision  re'taining  or  authorizing 
the  retention  of  a  lien  upon  the  stock  in 
favor  of  the  corporation  is  to  be  found  in 
those  laws.  We  therefore  hold  that  the 
court  acted  correctly  in  refusing  this  In- 
struction, and  tliat  the  by-law  relied  upon  by 
defendant  is  of  no  force  against  this  plaintUf, 
the  court  in  reaching  its  conclnsion  and  un- 
der the  view  of  the  evidence  which  it  un- 
doubtedly held  having  found  as  a  matter  of 
fa.ct  that  plaintiff  was  an  innocent  purchaser 
for  value,  a  purchaser  without  knowledge 
or  notice  of  this  by-law. 

The  next  error  complained  of  Is  to  the 
action  of  the  court  in  refusing  to  give  de- 
fendant's Instruction  No.  2.  That  Instruction 
was  to  the  effect  that  "possession  of  the 
means  of  knowledge  of  a  particular  fact 
justifies  a  finding  of  actual  knowledge  of 
such  fact,  and  one  having  such  knowledge  or 
information  as  is  sufllclent  to  put  a  man  of 
ordinary  prudence  on  inquiry  is  to  be  re- 
garded as  having  actual  notice,  and  the  ad- 
missions of  the  plaintiff  that  he  had  talked 
over  with  Stovall  the  matter  of  the  pur- 
chase of  the  certificate  of  stock  for  thirty 
days  prior  to  the  alleged  purchase  and  knew 
it  was  Issued  by  defendant  to  Parchman  and 
in  the  name  of  Parchman  at  the  time  who 
he  knew  at  the  time  had  failed  in  business 
and  had  not  been  transferred  by  defendant  to 
Stovall  from  Parchman  on  its  books,  and 
that  during  the  thirty  days  plaintiff  knew 
that  Stovall  had  said  certificate  of  stock  in 


the  hands  of  Mr.  Williams,  who  was  Stovall's 
attorney  and  representing  Stovall  in  the  mat- 
ter of  said  stock  together  with  the  inade- 
quacy of  the  consideration  was,  as  a  matter 
of  law  sufllcient  to  put  plaintiff  on  his  in- 
quiry, that  there  was  some  infirmity  at- 
tached to  said  certificate  of  stock  under  all 
these  circumstances  and  he  cannot  recover 
in  this  case  as  against  defendant"  This 
instruction  was  properly  refused  for  several 
reasons,  among  others,  for  the  sufficient  rea- 
son that  it  assumed,  as  tacts,  facts,  which  to 
say  the  least  were  controverted  and  as  to 
which  the  court  undoubtedly  had  found  dif- 
ferently, as  take  the  fact  of  inadequacy  of 
consideration.  It  cannot  be  said  that  the 
consideration  here  passing  between  the  par- 
ties was  inadequate.  It  may  be  added  that 
while  it  appears  that  Mr.  Williams  had  been 
acting  for  Mr.  Stovall  when  he  made  the 
demand,  he  was  not  then  attorney  for  plain- 
tiff and  did  not  become  such  until  after 
plaintiff  purchased,  and  plaintiff's  testimony 
is  that  he  did  not  then  know  of  the  trans- 
action between  Stovall,  Williams  and  the  de- 
fendant when  he  purchased  the  stock. 

[3]  The  next  «rror  assigned  by  learned 
counsel  is  to  the  refusal  of  the  court,  at  the 
request  of  defendant.  If  he  found  against 
defendant,  to  state  in  writing  Ids  conclusions 
of  facts  found  in  this  case  separately  from 
his  conclusions  of  law,  as  provided  by  stat- 
ute. That  proposition  might  be  tenable  but 
for  the  fact  that  it  has  been  held  by  our 
Supreme  Court  and  by  this  court  that  where 
the  party  asking  for  this  finding  also  asks 
declarations  of  law,  that  it  is  not  error  to 
refuse  to  make  this  finding;  that  the  court 
cannot  be  required  to  do  both.  See  Stewart 
et  aL  V.  Brinson-Waggoner  Grain  Co.,  163  Mo. 
App.  473,  loc.  dt  486,  143  S.  W.  868,  and 
cases  there  dted;  Backer  v.  Seaboard  Fire 
&  Marine  Ins.  Co.,  174  Mo.  App.  82,  156 
S.  W.  829.  Here  the  court,  at  the  request 
of  defendant,  gave  several  declarations  of 
law. 

The  next  assignment  of  error  is  that  the 
court  erred  in  not  holding  that  Chandler, 
under  the  circumstances  disclosed  by  this 
record,  had  sufficient  notice  to  put  him  upon 
his  inquiry  and  that  he  could  not  recover 
in  this  case.  That  was  the  main  question 
tried  before  the  court;  it  was  a  question 
of  fact.  The  finding  which  was  against  this 
contention  of  counsel,  is  conclusive  on  us. 

The  final  assignment  Is  to  the  alleged  er- 
ror of  the  court  in  overruling  a  motion  for 
a  new  trial.  From  what  we  have  said 
above,  it  is  clear  that  this  motion  was  prop- 
erly overruled. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 
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QUINN  T.  AMEBICAN  BANKEBS'  ASSUB. 
CO. 

(St.  liOuia  Gonrt  of  Appeals.    Miasoori.    March 
Term.  1914.) 

1.  GOBPOBATIONB  ({  448*)— IiIABII.ITT  OH  COH- 

TRA0I8  or  Pbomotebs. 

Where  one  of  the  promoters  of  a  corpora- 
tion advanced  money  to  a  co-promoter,  which 
was  used  by  him  in  procuring  the  corporation's 
charter,  the  corporation,  after  its  organization, 
oould  ratify  the  act  of  its  promoter  in  procuring 
such  advancement  and  using  it  for  its  benefit, 
thereby  becoming  liable  to  reimburse  the  pro- 
moter who  advanced  the  money. 

[Ed.  Note.— For  other  cases,  see  C!orporationa. 
Cent  Dig.  if  1709,  1789-1792;  Dec.  Dig.  { 
448.*] 

2.  COBPOBATIOHB  (§  426*)— IjIABIUTT  oh  Ooh- 
TBACTS  OP  OlTICEBS. 

Where,  though  money  advanced  to  the  vice 
president  and  general  counsel  of  a  corporation 
for  its  benefit. was  credited  by  him  in  the  books 
of  another  corporation,  organized  as  a  stock- 
selling  agency  of  the  first  corporation,  it  was 
usedfor  the  benefit  of  the  first  corporation,  it 
was  liable  to  the  person  who  advanced  the 
money,  especially  where  he  was  not  a  party  to 
the  method  adopted  by  the  vice  president  in  cred- 
iting it  in  the  books. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  tS  1596,  1702-1704,  1707,  1708, 
1710-1716;   Dec  Dig.  {  426.*] 

3.  COBPOKATIONS  (J  426*)— LlABILlTT  OH  OOH- 

TRACis  OF  Officees — Ratification. 

It  was  immaterial  that  money  advanced  by 
plaintiff  to  the  vice  president  of  a  corporation 
for  its  benefit  was  credited  by  him  in  the  books 
of  another  corporation,  organized  as  a  stock- 
selling  agency  of  the  first  corporation,  where  the 
first  corporation  subsequently  ratified  and  adopt- 
ed the  vice  president's  act  in  borrowing  the 
money  by  voting  to  issue  stock  to  plaintiff  in 
repayment 

[£<d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fS  1596,  1702-1704,  1707,  1708, 
1710-1716;    Dec  Dig.  |  426.*] 

4.  Plkadino  (8  36*)— Admissionb— Effect. 

In  an  action  against  a  corporation  to  re- 
cover money  advanced  by  plaintiff  to  its  vice 
president  and  general  counsel,  where  the  cori)o- 
lation  pleaded  as  a  defense  that  stock  was  is- 
sued to  plaintiff  in  the  name  of  the  vice  presi- 
dent on  account  of  the  indebtedness  and  its  wit- 
nesses testified  to  the  same  effect,  it  was  estoj;>- 
ped  to  deny  that  the  money  was  advanced  to  it 
[Ed.  Note— For  other  cases,  see  Pleading, 
Cent  Dig.  gS  81-86 ;  Dec  Dig.  i  36.*] 

O.  TBIAI.  (I  194*)  —  IH8TBUOTIOH»-PBOVIHOE 
or  JUBT. 

In  an  action  against  a  corporation  to  recov- 
er money  advanced  to  one  of  its  promoters,  who 
became  its  vice  president  and  general  counsel, 
before  and  after  its  incorporation,  where  the 
evidence  showed  that  the  money  was  used  in 
behalf  of  the  corporation  and  that  it  ratified 
the  act  of  its  promoter  and  vice  president  and 
voted  to  issue  stock  in  the  name  of  the  vice 
president  in  plaintiffs  behalf  to  repay  him,  but 
there  was  evidence  that  the  vice  president  was 
not  authorized  to  receive  stock  in  behalf  of 
plaintiff,  it  was  error  to  charge  that  if  the  mon- 
ey was  advanced  to  the  promoter  and  vice  presi- 
dent to  be  used  by  him  or  to  reimburse  him  for 
expenditures  made  in  the  organization  of  the 
corporation  in  his  name,  and  if  he  received  mon- 
ey or  stock  from  the  corporation  as  an  equiva- 
lent therefor,  to  find  for  defendant,  since  it  took 
from  the  jury   the  question  whether  the  vice 


president  was  authorized  to  receive  stock  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  418,  436,  439-441,  446^54,  456^66; 
Dec  Dig.  i  194.*] 

«.  COBPOBATIORB  ({  621*)— AOTIOHS— INSTBUO- 

Tions. 

In  an  action  to  recover  money  advanced 
to  a  promoter  and  vice  president  of  a  corpora- 
tion before  and  after  its  organization,  where 
the  evidence  showed  that  it  was  used  in  its  be- 
half and  that  his  acts  were  ratified  by  the  cor- 
poration, an  instruction  to  find  for  defendant 
unless  the  money  sued  for  was  advanced  to  the 
corporation,  and  that  payments  or  advances  to 
the  vice  president,  unless  paid  to  the  corpora- 
tion with  its  knowledge  or  the  knowledge  of  its 
officers  that  they  were  made  by  plaintiff  and 
so  accepted,  did  not  constitute  payments  to  the 
corporation,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2094r-2008 ;  Dec  Dig.  {  521.*] 

7.  COBFOBATIOHB  (S  679*)— Bboeganizatioh— 
Liability  fob  Fbkdkcbssob's  Debts. 

Where  the  officers  of  a  Missouri  corpora- 
tion formed  a  new  conwration  with  the  same 
name  under  the  laws  of  Delaware  and  subscrib- 
ed for  its  entire  capital  stock  in  trust  for  the 
stockholders  of  the  Missouri  corporation,  and 
a  large  majority  of  the  stockholders  surrendered 
their  stock  in  the  Missouri  corporation  in  ex- 
change for  stock  in  the  Delaware  corporation, 
which  thereupon  by  mutual  consent  appropri- 
ated the  assets  of  the  Missouri  corporation  with 
the  exception  of  a  pro  rata  portion  thereof  which 
was  distributed  among  a  few  stockholders  de- 
clining to  participate  in  the  new  corporation, 
and  the  officers  in  the  Missouri  corporation 
succeeded  to  the  same  offices  in  the  Delaware 
corporation,  which  continued  the  business  as 
if  no  change  had  occurred,  it  was  liable  for  the 
debts  of  the  Missouri  corporation  at  law  as  well 
as  in  equity. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  tt  2307,  2309,  2313-2318;  Dec  Dig. 
S  579.*] 

Appeal  from  St  Louis  Circoit  Court;  Wm. 
B.  Homer,  Judge. 

Action  by  Samuel  Qnlnn  against  the  Amer- 
ican Bankers'  Assurance  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  lemanded. 

Brownrigg  &  Mason,  of  St  Lonls,  for  ap- 
pellant Artliur  N.  Sager,  of  St  Louis,  for 
respondent 


NORTONI,  J.  Tliis  Is  a  suit  for  money 
advanced  to  tbe  use  and  benefit  of  defend- 
ant's predecessor,  the  American  Bankers'  As- 
surance Company,  incorporated  under  tbe 
laws  of  Missouri.  The  finding  and  Judgment 
were  for  defendant,  and  plaintiff  prosecutes 
the  appeal. 

Defendant  American  Bankers'  Assurance 
Company  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Dela- 
ware and  appears  to  be  a  mere  continua- 
tion of  the  prior  company  by  the  same  name 
which  was  organized  under  the  laws  of -Mis- 
souri and  to  whose  benefit  plaintiff  advanced 
the  money  here  sued  for.  Plaintiff  Samuel 
Quinn,  together  with  John  B.  Chrlstensen, 
H.  A.  Vrooman,  and  Ernest  A.  Peters,  pro- 
moted and  organized  the  American  Bankers' 


•For  other  cases  se«  lun*  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Assurance  Company,  which  was  Incorporated 
under  the  laws  of  Missouri  on  October  1, 
1909.  The  object  and  purpose  of  the  com- 
pany was  to  insure  depositors  In  banks 
against  loss,  and  the  home  office  was  located 
in  the  city  of  St  Louis.  By  the  charter  of 
the  company  its  capitalization  was  authoriz- 
ed at  $1,000,000,  to  be  divided  in  as  many 
shares  of  stock  of  the  par  value  of  $2  per 
share;  one-half  of  which  amount  to  consti- 
tute a  surplus  fund.  The  evidence  is  conclu- 
sive, and,  indeed,  it  seems  to  be  conceded 
that  the  four  persons  named — that  Is,  plaintiff 
Quinn,  Ohrlstensen,  Vrooman,  and  Peters — 
agreed  among  themselves  to  advance  equal 
portions  of  stch  an  amount  of  money  as  was 
necessary  to  organize  and  launch  the  com- 
pany; the  amounts  so  advanced  by  each  to  be 
repaid  them  by  the  company  after  It  came  Into 
existence.  At  the  time,  plaintiff  was  engaged 
In  Oklahoma  in  connection  with  the  launching 
of  an  institution  known  as  the  Mid-Continent 
Life  Insurance  Company,  and  therefore,  in  a 
measure,  he  depended  upon  Chrlstensen  to 
represent  him,  when  absent!  In  the  matter 
of  organizing  the  American  Bankers'  Assur- 
ance Company.  When  the  parties  were  about 
ready  to  incorporate  the  American  Bankers' 
Assurance  Company,  Chrlstensen  wrote  plain- 
tiff to  send  on  his  portion  of  the  money  to  be 
used  for  that  purpose;  that  is,  $160.  In  re- 
sponse to  this  letter,  plaintiff  forwarded 
Chrlstensen  his  check  for  $150  in  the  latter 
part  of  September,  1909,  and  Chrlstensen  em- 
ployed the  money  realized  thereon  in  incor- 
porating the  company  on  the  first  day  of  Oc- 
tober thereafter  as  he  did  a  like  sum  con- 
tributed by  himself,  Vrooman,  and  Peters. 
This  one  payment  of  $150  so  made  by  plaln- 
tifl  to  be  used  for  the  purpose  of  incorporat- 
ing the  company  was  made  prior  to  the  in- 
corporation, but  subsequent  payments  were 
made  thereafter.  Upon  the  company  being 
incorporated,  Ernest  A.  Peters  was  elected 
president  thereof  by  the  first  board  of  direc- 
tors, and  John  B.  Chrlstensen  vice  president 
and  also  its  general  counsel.  While  all  of 
these  parties  seem  to  have  been  active  in  the 
matter  of  organizing  and  launching  the  com- 
pany, it  appears  that  Chrlstensen  was  the 
principal  figure,  <or  the  more  active  one  of 
the  number,  and  this  may  be  because  he  was 
the  general  counsel  of  the  company  and  a 
lawyer,  possessed  of  special  knowledge  with 
respect  of  such  matters.  Chrlstensen  and 
plaintiff  Quinn  were  intimate  friends,  and 
it  appears  In  the  absence  of  plaintiff  Chrls- 
tensen advanced  some  money  for  him  to- 
ward the  end  desired. 

Immediately  after  the  incorporation  and 
after  Chrlstensen's  election  as  vice  presi- 
dent and  general  counsel,  he,  with  the  knowl- 
edge and  consent  of  all  of  his  associates,  ex- 
pended several  thonsand  dollars  in  advertis- 
ing the  company,  getting  out  literature,  pro- 
viding offices,  furniture,  etc.,  and  called  up- 
on his  associates  for  their  contributions  un- 
der the  original  agreement.    In  response  to 


this  call,  plaintiff  sent  Chrlstensen  $250  in 
December,  1909,  that  is,  after  the  company 
was  a  going  concern,  and  $600  more  about 
the  iBt  of  January,  1910.  The  entire  pay- 
ments so  made  by  plaintiff  amounted  to  $1,- 
000,  the  first  $150  of  which  was  paid  immedi- 
ately before  the  Incorporation  of  the  company, 
but  to  be  used  in  procuring  its  charter,  and 
the  remaining  $850  after  the  company  was 
organized  and  to  Chrlstensen,  Its  vice  presi- 
dent and  general  counsel,  and  all  for  the  use 
and  benefit  of  the  company.  It  was  agreed 
before  any  payments  were  made,  and  the 
understanding  continued  throughout,  that 
each  of  the  four  original  incorporators,  in- 
cluding plaintiff,  should  be  repaid  by  the  com- 
pany either  in  stock  or  cash  as  they  should 
elect.  Plaintiff's  business  In  Oklahoma  in 
connection  with  the  Mld-Contlnent  Insurance 
Company  made  such  demands  upon  his  tin^e 
as  to  render  It  impossible  for  him  to  be- 
come actively  Identified  with  the  American 
Bankers'  Assurance  Company,  and  because  of 
this  he  elected  to  withdraw  and  take  com- 
I>ensatlon  in  money  rather  than  in  stock  for 
the  amounts  so  advanced.  To  this  end,  he 
wrote  Chrlstensen  a  number  of  letters  and 
also  visited  him  and  urged  the  payment  of 
his  daim  in  money.  Chrlstensen  wrote  plain- 
tiff several  letters  putting  him  off  from  time 
to  time,  but  all  of  which  acknowledged  his 
claim  as  a  valid  one,  and  in  one  letter  Chrls- 
tensen suggested  that  he  would  take  stock 
In  the  company  on  account  of  plaintiff's 
claim  and  pay  plaintiff  the  money  himself. 
Plaintiff  answered  this  letter  promptly,  to  the 
effect  that  he  did  not  care  who  paid  blm  the 
money,  but  he  did  not  want  stock  in  the 
company,  and  be  would  not  give  his  consent 
to  "shifting"  the  claim  from  the  company  to 
Chrlstensen,  but  looked  to  the  company  for 
its  payment 

It  appears  that  Chrlstensen  reported  the 
matter  of  plaintiff's  claim  to  the  executive 
committee  of  the  American  Bankers'  Assur- 
ance Company  and  they  discussed  it  fully. 
Chrlstensen  informed  the  ofiicers  of  the  com- 
pany touching  the  matter,  and  that  plaintiff 
had  advanced  $1,000  for  the  use  and  benefit 
of  the  company,  $150  of  which  was  advanced 
before  the  Incorporation  and  $850  after  it  was 
a  going  concern;  that  the  money  was  used 
for  the  benefit  of  the  company ;  and  that  it 
was  agreed  on  the  part  of  himself  and  his 
associates  it  should  be  repaid  by  the  com- 
pany. Indeed,  Mr.  Peters,  president  of  the 
company,  knew  of  this,  and  so,  too,  did  Mr. 
Vrooman,  another  director,  for  they  together 
with  Chrlstensen  and  plaintiff  Quinn  were  all 
parties  to  the  arrangement  and  each  advanc- 
ed an  equal  amount  thereunder.  It  appears 
the  company  issued  stock  to  all  of  these  par- 
ties, save  plaintiff,  In  payment  of  the  ad-  ° 
vances  so  made  by  them;  but  as  plaintiff  de- 
manded the  money  instead,  his  claim,  though 
recognized,  was  deferred  from  time  to  time. 
During  the  month  of  January,  1910,  some 
change  was  made  in  the  officers  of  the  corn- 
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pany,  and  Mr.  H.  M.  Rnby  became  Its  pres- 
ident, and  Mr.  A.  O.  Landon  secretary  and 
treasurer.  Tbese  gentlemen  were  also  mem- 
bers of  tbe  executive  committee.  Finally 
plaintiff  Insisted  tbat  be  should  be  repaid 
not  only  his  $1,000,  but  $14  Interest  accumu- 
lated thereon  as  well,  and  thereupon  on  April 
22,  1910,  Mr.  John  B.  Christensen,  vice  pres- 
ident and  general  counsel  of  the  company,  pre- 
sented this  claim  to  the  executive  committee 
by  which  It  was  ratified,  and  607  shares  of 
stock  of  the  company  at  $2  per  share  of  the 
par  value  of  $1,014,  were  Issued  to  John  B. 
Christensen  In  payment  thereof.  It  Is  said 
that  Christensen  Informed  the  executive  com- 
mittee that  plalntlfl  did  not  care  to  bare 
stock  Issued  in  his  own  name,  and  therefore 
requested  it  should  be  issued  in  the  name  of 
Christensen,  but  in  payment  of  plaintiff's 
claim,  and  that  Christensen  would  hold  it  In 
trust  for  him.  Both  sides  reveal  tbe  facts 
in  evidence  to  the  effect  that  tbe  company 
recognized  plaintiff's  claim  on  that  day  and 
ratified  tbe  acts  of  Christensen  in  contract- 
ing the  Indebtedness  by  issuing  the  507 
shares  of  stock  to  compensate  it  Indeed, 
plaintiff  sets  forth  in  his  petition  this  trans- 
action as  a  ratification  and  relies  upon  it  In 
part  for  a  recovery,  while  defendant  pleads 
the  same  in  its  answer  as  a  settlement  of  the 
d^nand  sued  upon.  However,  the  evidence 
is  on  the  part  of  plaintiff,  and  Christensen 
testifies  to  the  same  effect,  that  Christensen 
had  no  authority  whatever  to  represent  plain- 
tiff in  procuring  the  Issue  of  the  stock  on  ac- 
count of  the  Indebtedness  thus  recognized, 
and  Christensen  says  this  stock  was  Issued 
to  him,  not  for  the  plaintiff,  but  for  him 
personally  on  account  of  an  Indebtedness  in 
that  amount  of  the  company  to  him.  At  any 
rat^  It  appears  that  these  607  shares  of  stock 
were  held  by  Christensen  until  some  time  in 
July,  when  be  sold  them  to  Mr.  Ruby,  Mr. 
Landon,  and  Mr.  Peters  for  cash,  and  that 
plaintiff  never  received  either  stock  or  mon- 
ey on  account  of  his  claim  here  In  suit. 

Plaintiff  says  he  knew  nothing  about  this 
transaction  at  the  time  and  that  he  did  not 
authorize  Christensen  to  take  the  stock  for 
him,  but  insisted  at  all  times  upon  having 
the  money  to  recompense  the  advances  made 
by  him  to  the  use  of  the  company.  Christen- 
sen says  that  he  had  no  authority  to  repre- 
sent plaintiff  in  respect  of  tbat  matter,  ex- 
cept to  insist  upon  tbe  company  paying  bim 
the  $1,014,  which  he  claimed,  and  that  the 
507  shares  of  stock  issued  on  April  22d  to 
him  were  not  Issued  for  plaintiff  at  all. 
Touching  the  transaction  by  which  Christen- 
sen disposed  of  this  stock  In  July  there- 
after, Christensen  says  that  it  was  sought 
to  equalize  tbe  stock  holdings  in  the  com- 
pany between  himself  and  the  other  active 
officers;  that  is,  Messrs.  Ruby,  Landon  and 
Peters.  To  this  end,  be  sold  and  transferred 
19  shares  of  this  stock  for  $38  to  A.  C.  Lan- 
don, 169  shares  for  $338  to  K.  A.  Peters,  and 
819  shares  for  $638  to  Harry  M.  Ruby,  and 


they  {laid  him  therefor.  Two  of  the  gentle- 
men who  thus  purchased  the  stock — that 
is,  Messrs.  Ruby  and  Landon — say  Christen- 
sen represented  to  them  that  plaintiff  Quinn 
insisted  upon  having  his  money  instead  of 
stock  in  the  company,  and  that  they  there- 
fore, in  a  spirit  of  fairness,  divided  the 
stock'  among  themselves  as  above  indicated 
and  paid  Christensen  the  money  to  be  paid 
in  turn  by  bim  to  plaintiff,  and  tbat  Chris- 
tensen thereupon  assigned  the  stocic  to  them; 
while  the  third  officer,  Peters,  insists  he 
does  not  remember  anything  definitely  about 
the  transaction  save  that  be  procured  from 
Christensen  at  that  time  169  shares  of  the 
stock.  From  wliat  has  been  said,  it  is  ob- 
vious the  real  controversy  in  the  case  per- 
tains to  the  matter  of  Cbristensen's  agency. 
If  any,  for  plaintiff,  in  settling  the  claim 
against  the  company,  for  it  appears  to  be 
conceded  that  plaintiff  in  the  first  instance 
advanced  the  money  to  Christensen,  his  co- 
promoter,  for  the  use  of  the  corporation, 
and  that  the  money  was  so  employed  by 
Christensen.  Thereafter  the  company  recog- 
nized an  obligation  to  compensate  plaintiff 
for  these  advances  made  to  Christensen  for . 
Its  benefit  and  according  to  all  of  the  evi- 
dence on  both  sides,  save  that  of  Christen- 
sen alone,  who  testified  as  plaintltrs  witness, 
the  company  ratified  Cbristensen's  act  in  In- 
ducing plaintiff  to  advance  the  money  for 
the  use  of  the  company  and  adopted  the 
transaction  as  creating  a  debt  against  it  on 
April  22, 1910,  when  it  issued  507  shares  of 
stock  to  Christensen  for  plaintiff  in  pay- 
ment thereof.  It  Is  true  plaintiff's  witness 
Christensen  says  this  stock  was  not  Issued 
to  him  for  plaintiff,  but  he  also  says  that 
the  officers  of  the  company  at  all  times  rec- 
ognized an  obligation  on  Its  part  to  pay  the 
debt,  but  deferred  it,  and  that  the  stock  is- 
sued on  April  22d  was  Issued  to  him  per- 
sonally for  an  Independent  indebtedness  on 
the  part  of  the  company  to  him  and  not  the 
plaintiff. 

[1]  Though  it  be  that  $150  of  the  amount 
sued  for  was  advanced  by  plaintiff  to  Chris- 
tensen for  the  use  of  the  company  in  the 
latter  part  of .  September,  1909,  a  few  days 
before  its  actual  incorporation,  there  can  be 
no  doubt  that  it  was  competent  for  the  com- 
pany, after  Its  incorporation  and  the  elec- 
tion of  officers,  to  ratify  Cbristensen's  act 
in  procuring  this  advancement  and  using  it 
for  tbe  benefit  of  the  company  which  sub- 
sequently came  into  existence.  Touching 
this  advancement  made  before  the  actual  in- 
corporation, the  rule  Is  that  although  the  cor- 
poration can  incur  no  liabilities  until  it  has 
an  existence,  that  Is,  until  the  breath  of  cor- 
porate life  Is  infused  into  it,  for  that  until 
then  it  may  have  no  authorized  agent  to  en- 
ter into  contracts,  it  may  nevertheless  subse- 
quently, when  the  organization  is  complete, 
adopt  obligations  created  for  Its  benefit  by 
the  promoters.     In  this  view  it  is  said  by 
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Jndge  Thompson,  In  his  valuable  work  on 
Corporations  (volume  1  [2d  Ed.]  §  95),  that: 
"When  the  organization  Is  complete  and  its 
managing  officers  duly  selected,  It  may  then 
adopt  the  contracts  made  by  the  promoters 
or  corporators  and  make  snch  contracts  its 
own.  The  rule  now  obtains  almost  universal- 
ly that,  when  a  corporation  adopts  or  ratifies 
a  contract  made  by  its  promoters  for  and  on 
its  behalf,  it  becomes  liable  thereon.  This 
liability  is  held  to  be,  both  at  law  and  in 
equity,  not  merely  for  the  benefits  received, 
bat  on  the  contract  itself.  The  adoption  of 
the  contract  is  on  the  theory  that  the  con- 
tract made  by  the  promoters  is  a  continuing 
offer  on  the  part  of  the  other  party  to  the 
contract,  unless  withdrawn  by  him,  and  that 
it  may  be  accepted  and  adopted  by  the  cor- 
poration after  its  organization."  See  Mc- 
Laughlin V.  Concordia  College,  20  Mo.  App. 
42,  46,  47;  Hill  v.  Gould,  129  Mo.  106,  130 
S.  W.  181.  In  the  matter  of  the  $250  ad- 
vanced In  December,  1909,  and  the  remaining 
$600  advanced  by  plaintiff  in  January,  1910, 
to  Chrlstensen  for  the  use  and  benefit  of  the 
company,  there  can  be  no  doubt  as  to  the 
obligation  created  for  repayment.  Indeed,  at 
the  time  when  these  advancements  were 
made,  Chrlstensen  held  both  the  office  of  vice 
president  and  general  counsel  and  was  also 
a  director  of  the  company.  The  evidence  Is 
conclusive  that  this  money  was  advanced  as 
a  loan  to  the  corporation  and  for  its  benefit. 
Although  it  appears  that  these  advancements 
were  credited  In  the  books  of  the  State  In- 
vestment Company,  which  was  merely  a 
stock-selling  agency  of  the  American  Bank- 
ers' Assurance  Company,  It  was  actually 
used  for  the  benefit  of  the  latter  company. 
[2-4]  Much  is  said  by  defendant  about  the 
fact  that  these  advancements  were  credited 
in  the  books  of  the  State  Investment  Compa- 
ny of  which  Chrlstensen  was  an  officer  as  If 
the  advancements  were  to  it,  but  this  is  whol- 
ly beside  the  case.  It  appears  the  State  In- 
vestmefat  Company  was  a  corporation  organ- 
ized by  Chrlstensen  and  some  other  parties 
with  a  view  of  selling  the  stock  of  the  Ameri- 
can Bankers'  Assurance  Company,  but  this 
plaintiff  was  neither  a  stockholder  nor  of- 
ficer In  that  concern.  It  is  true  plaintiff  orig- 
inally intended  to  become  a  party  to  a  stock- 
selling  contract  with  the  American  Bankers' 
Assurance  (Company,  and  it  may  be  that  the 
stock  was  to  be  sold  through  the  agency  of 
the  State  Investment  Company ;  but  plaintiff 
abandoned  this  idea  entirely  and  entered  into 
no  contract  whatever  for  the  reason  that  his 
duties  in  connection  with  the  Mid-Continent 
Life  Insurance  Company  forbade  him.  How- 
ever all  of  this  may  be,  the  evidence  relating 
to  the  State  Investment  Company  and  the 
purpose  to  sell  the  stock  of  the  American 
Bankers'  Assurance  Company  through  it  is 
wholly  immaterial  in  view  of  the  fact  that  It 
appears  the  American  Bankers'  Assurance 
Company  ratified  the  transactions  of  Chria- 


tenaen  tlirough  which  he  obtained  the  ad- 
vances from  plaintiff  for  its  t>eneflt  and 
adopted  the  same  as  Its  debt  It  is  certain 
on  all  the  evidence  that  plaintiff  advanced 
the  several  sums  of  money  Involved  here  to 
Chrlstensen  for  the  use  and  benefit  of  the 
American  Bankers'  Assurance  Company  and 
ttiat  Chrlstensen  employed  the  money  to  tliat 
end.  The  mere  fact  that  Cihristensen  may 
have  credited  the  advancements  by  plaintiff 
In  the  books  of  the  State  Investment  (Com- 
pany and  then  caused  checks  of  that  company 
to  issue  which  were  used  in  paying  out  the 
money  for  the  benefit  of  the  American  Bank- 
ers' Assurance  Company  amounts  to  naught 
The  substance  of  the  transaction  remains  the 
same  whatever  form  it  assumed,  and,  more- 
over, it  appears  that  plaintiff  was  no  party  to 
the  method  adopted  by  Chrlstensen  through 
his  company —  that  is,  the  State  Investment 
Company — ^for  plaintiff  was  in  no  wise  Inter- 
ested in  it  and  had  no  knowledge  concern- 
ing the  course  pursued.  But  aside  from  all 
of  this,  the  American  Bankers'  Assurance 
Company  recognized  the  fact  that  plaintiff's 
money  was  used  by  Chrlstensen  for  its  bene- 
fit and  ratified  and  adopted  his  acts  In  so 
doing,  for  on  April  22d  it  issued  507  shares 
of  stock  to  Chrlstensen,  as  ail  of  its  then 
officers  who  give  evidence  for  defendant  say, 
to  liquidate  the  Identical  debt  here  sued  for. 
No  one  suggests  that  Chrlstensen  was  not  au- 
thorized, after  the  corporation  was  organ- 
ized and  be  became  Its  vice  president  and 
general  counsel  and  the  active  officer,  to  pro- 
cure the  two  last  advancements  on  its  part 
from  plaintiff  and  use  the  money  for  the  l>en- 
efit  of  the  company,  and,  if  he  was  without 
authority  at  that  time,  it  was  competent  for 
the  company  to  ratify  and  adopt  his  unau- 
thorized act  in  the  premises  and  together 
therewith  the  indebtedness  thus  contracted, 
as  it  did  on  April  22,  1910.  See  Washington 
Sav.  Bank  v.  Butchers',  eta.  Bank,  107  Mo. 
133,  17  S.  W.  644,  28  Am.  St  Rep.  405;  Bank 
V.  Frlcke,  75  Mo.  178,  42  Am.  Rep.  397.  In- 
deed, defendant's  answer  in  the  Instant  case 
estops  It  to  assert  the  contrary  with  respect 
of  this  matter,  for  It  expressly  pleads  as  a 
defense  to  the  action  that  it  paid  plaintiff's 
claim  by  issuing  507  shares  of  stock  to  him 
on  April  22,  1910,  in  the  name  of  John  B. 
Chrlstensen  on  account  of  the  indebtedness 
here  sued  for.  Moreover,  its  officers — that 
is,  each  and  all  of  defendant's  witnesses,  the 
prior  president,  that  is  Mr.  Ruby,  and  its 
present  officers.  Including  president,  secre- 
tary, and  treasurer — all  testify  to  the  same 
effect.  This  being  true,  it  appears  to  be  con- 
ceded on  the  part  of  defendant  that  plaintiff 
advanced  the  $1,000  sued  for  to  Chrlstensen 
for  the  use  and  benefit  of  the  American  Bank- 
ers' Assurance  Company  so  organized  In 
Missouri  and  that  the  company  recognized 
this  and  adopted  the  obligation  to  pay  It  on 
April  22,   1910. 

[5]  Touching  this  matter,  there  is  no  con- 
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traversy  In  tbe  case  save  that  pertaining  to 
the  matter  aa  to  whether  or  not  Christensen 
was  authorized  to  receive  the  507  shares  of 
stock  issued  to  him  for  plaintiff,  and  as  to 
this  plaintiff  says  he  was  not,  and  so,  too, 
says  Chrlstenseu ;  while,  on  the  other  hand, 
it  is  insisted  on  the  part  of  defendant  that 
Christensen  was  the  agent  of  plaintiff  in  that 
transaction.  The  conrt  did  not  submit  this 
Issne  of  the  fact  to  the  jury  in  proper  form, 
but  instructed  at  the  instance  of  defendant 
as  follows:  "The  court  Instructs  the  Jury  that 
if  they  find  and  believe  from  the  evidence 
that  the  sums  of  money  alleged  to  have  been 
paid  by  plaintiff  in  this  case  were  paid  to 
the  witness  John  B.  Christensen,  to  be  used 
by  him,  or  to  reimburse  him  for  ezpendi- 
tnres  that  he  had  made  in  the  organization 
of  tbe  American  Bankers'  Assurance  Com- 
pany of  Missonri,  and  they  further  find  that 
said  Christensen  made  said  expenditures  in 
his  name,  and  that  he  received  from  the  said 
American  Bankers'  Assurance  Company  of 
Missouri  money  or  stock  as  an  equivalent  for 
said  sums  of  money  alleged  to  have  been  ad- 
vanced by  plaintiff,  then  your  verdict  should 
be  for  the  defendant"  This  instruction  Is 
erroneous,  for  there  is  an  abundance  of  evi- 
dence in  the  record  tending  to  prove  that 
Christensen  was  not  the  agent  of  plaintiff  to 
receive  the  stock  of  the  company  in  payment 
of  the  advances  made  by  him.  It  is  true 
plaintiff  mailed  his  several  checks  to  Chris- 
tensen when  the  advances  were  made,  and 
it  Is  true,  too,  that  Christensen  used  this 
money  for  tbe  benefit  of  the  corporation ;  but 
this  is  not  conclusive  evidence  to  tbe  effect 
that  Christensen  was  plaintiff's  agent  at  all 
times  thereafter  so  as  to  conclude  him  by  an 
act  of  Christensen  in  accepting  stock  in  set- 
tlement of  the  debt.  Tbe  instruction  author- 
izes a  finding  for  defendant  upon  its  appear- 
ing to  the  Jury  that  plaintiff  paid  the  money 
to  Christensen  either  to  be  used  by  him  or  to 
reimburse  him  for  expenditures  he  had  made 
In  the  organization  of  tbe  company,  provided 
the  jury  further  found  that  Christensen  made 
the  expenditures  in  his  name  and  thereafter 
received  stock  or  money  from  the  company 
equivalent  thereto.  This  would  seem  to  as- 
sert, when  considered  in  connection  with  tbe 
facts  of  the  case,  that  the  mere  fact  Christen- 
sen paid  out  plaintiff's  money  as  if  expend- 
ing it  himself,  that  is,  by  his  individual 
check  or  it  may  be  through  the  State  Invest- 
ment Company  either,  that  such  alone  con- 
cludes the  matter  of  his  agency,  or  rendered 
tbe  debt  one  in  favor  of  Christensen  person- 
ally, for  tbe  purpose  of  receiving  stock  from 
the  American  Bankers'  Assurance  Company 
to  reimburse  plaintiff.  Obviously  such  is  not 
the  law  of  the  case,  for,  at  the  time  when  the 
stock  was  issued  to  Christensen,  plaintiff  was 
a  mere  outsider  and  Christensen  was  vice 
president  and  general  counsel  of  the  American 
Bankers'  Assurance  Company.  Moreover, 
all  of  defendant's  officers  knew  the  money  in 


suit,  though  expended  for  the  company  by 
Christensen,  was  actually  advanced  by  plain- 
tiff and  that  the  indebtedness  on  that  account 
was  to  plaintiff. 

It  may  be  that  Christensen  was  the  agent 
of  plaintiff  at  that  time — that  is,  when  the 
stock  was  issued — but,  if  so,  such  agency 
must  be  found  from  other  facts  in  proof 
than  those  recited  in  the  instruction  and  not 
rested  merely  on  the  proposition  that  be  had 
received  money  from  plaintiff  for  the  benefit 
of  the  company  and  expended  it  thereabout 
in  his  own  name.  Neither  is  the  mere  tact 
that  Christensen  expended  the  money  in  his 
own  name  sufficient  to  render  the  debt  one 
to  him  personally  so  as  to  authorize  the  com- 
pany to  Issue  stock  in  his  name  to  compen- 
sate It,  especially  when  It  is  remembered 
that  all  concerned  well  knew  the  debt  existed 
in  favor  of  plaintiff.  While  both  plaintiff 
and  Christensen  testify  pointedly  to  the  ef- 
fect that  Christensen  was  not  the  agent  of 
plaintiff  to  collect  this  debt  from  the  Ameri- 
can Bankers'  Assurance  Company  or  to  re- 
ceive stock  therefor,  there  is  much  in  the 
evidence  from  which  the  jury  may  infer,  if 
It  sees  fit  to  do  so,  that  Christensen  was 
such  agent  at  the  time.  It  appears  tbe  two 
men  were  intimate  friends  and  bad  been  for 
some  time,  and  that  plaintiff  sent  his  several 
advances  to  Christensen  to  be  used  original- 
ly for  the  benefit  of  the  company.  Thereaft- 
er he  persistently  urged  Christensen  to  cause 
the  company,  in  which  he  was  a  dominant 
figure,  to  repay  him.  But  defendant  elicit- 
ed and  introduced  correspondence  between 
the  parties  which  tends  with  great  force  to 
show  that  plaintiff  was  not  willing  to  trust 
Christensen  to  receive  payment  of  his  claim 
through  an  issuance  of  stock  to  Christensen 
for  him.  Indeed,  when  Christensen  wrote 
suggesting  that  he  would  take  stock  from 
the  company  and  personally  assume  plain- 
tiff's debt,  plaintiff  immediately  replied  that 
he  would  not  consent  to  any  "shifting"  of 
the  debt,  but  insisted  on  the  company  paying 
him,  and  all  of  this  correspondence  was  had 
at  a  time  when  Christensen  represented  tbe 
company  as  its  vice  president  and  general 
counsel.  Obviously  tbe  question  concerning 
the  authority  of  Christensen  to  represent 
plaintiff  in  causing  the  607  shares  of  stock 
to  be  issued  on  account  of  plaintiff's  debt  to 
and  in  tbe  name  of  Christensen  la  one  for 
the  jury  on  the  evidence,  and  this  is  true, 
too,  though  It  appears  Christensen  tailed  to 
account  to  plaintiff  and  afterwards  convert- 
ed the  stock  by  selling  it  to  others.  If  it  be 
found  that  Christensen  possessed  authority 
from  plaintiff  with  respect  to  that  matter 
and  that  the  stock  was  issued  to  Chrlstenseu 
for  plaintiff  and  to  compensate  plaintiff,  the 
debt  in  suit  should  be  regarded  as  paid  by 
that  transaction.  On  tbe  other  hand,  if 
Christensen  possessed  no  such  authority 
from  plaintiff,  the  debt  in  suit  continues  to 
subsist  as  a  valid  and  enforceable  one,  and 
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the  fact  whether  the  stock  was  Issued  to 
him  on  his  own  account  or  on  account  of 
plaintiff's  debt  is  wholly  immaterial.  These 
are  the  only  Issues  of  fact  in  the  case,  as  we 
Tiew  it,  for  the  reason  all  other  questions 
are  concluded  by  the  law. 

[6]  Defendant's  second  instruction  is  as 
follows:  "The  court  Instructs  the  Jury  that 
your  verdict  will  be  for  the  defendant  unless 
you  find  and  believe  from  the  evidence  that 
plalntlft  advanced  the  money  sued  for  to  the 
American  Bankers'  Assurance  Company  of 
Missouri,  and,  unless  you  so  find,  your  ver- 
dict will  be  for  the  defendant,  and  you  are 
instructed  that  the  payments  or  advances  to 
the  witness  Christensen,  unless  said  advanc- 
ra  were  paid  to  the  Missouri  company  with 
the  knowledge  of  the  company  or  its  officers 
that  they  were  made  by  plaintiff  and  so  ac- 
cepted, are  not  and  do  not  constitute  pay- 
ments to  said  company."  This  instruction 
inheres  with  error,  in  that  it  is  highly  mis- 
leading, for  it  tells  the  Jury  the  finding 
should  be  for  defendant  unless  the  money 
was  advanced  by  plaintiff  to  the  American 
Bankers'  Assurance  Company  of  Missouri 
and  that  the  payments  to  Christensen  were 
of  no  avail  unless  they  were  paid  to  the  Mis- 
souri company  with  the  knowledge  of  the 
company  or  its  oflBcers  and  so  accepted.  The 
instruction  is  vague  and,  when  considered  in 
connection  with  the  admitted  facts  of  the 
case,  it  tends  to  mislead.  In  the  first  place, 
the  $150  first  paid  was  admittedly  not  paid 
to  the  company,  but  to  Christensen,  before 
its  organization  and  before  it  had  any  offi- 
cers. In  the  second  place,  it  is  immaterial 
whether  any  one  of  the  advances  paid  by 
plaintiff  was  paid  to  the  company  with  the 
knowledge  of  its  oflBcers  at  the  time,  in  that 
it  appears  conclusively  the  company,  on  fuU 
information  subsequently  acquired,  became 
obligated  therefor  by  the  ratification  hereto- 
fore discussed.  All  of  the  evidence  is  to  the 
effect  that  the  money  was  paid  to  Christen- 
sen and  used  for  the  benefit  of  the  company, 
and  there  is  none  that  he  paid  the  money  to 
the  company,  while  the  Instruction  seems 
to  suggest  that,  though  the  payments  were 
made  to  Christensen  for  the  company's  bene- 
fit, they  were  without  avail  "unless  said 
advances  were  paid  to  the  Missouri  com- 
pany" with  the  knowledge  of  its  officers  that 
they  were  paid  by  plaintiff  and  so  accepted. 
In  view  of  the  fact  that  the  company  was 
fully  advised  by ,  Christensen  of  these  pay- 
ments and  that  the  money  was  used  for  its 
benefit  and  that  it  ratified  and  confirmed 
Christensen's  act  In  the  premises,  the  in- 
struction is  beside  the  case. 

The  third  instmction,  which,  together  with 
those  discussed,  includes  all  given  on  the 
part  of  defendant,  is  likewise  an  improper 
one  and  should  not  have  been  given.  It  is 
unnecessary  to  dlscu.ss  It 

[7]  But  it  is  argued  though  it  be  that  the 
amonnts  mentioned  were  advanced  for  the 


benefit  of  the  American  Bankers'  Assurance 
Company,  Incorporated  nnder  the  laws  of 
Missouri,  and  that  company  subsequently 
ratified  the  acts  of  Christensen  and  became 
obligated  to  plaintiff  on  that  account,  no  re- 
covery may  be  had  against  the  present  de- 
fendant the  American  Bankers'  Assurance 
Company  of  Delaware.  The  facts  relevant  to 
this  argument  are  as  follows:  The  prior 
company — that  is,  the  original  American 
Bankers'  Assurance  Company — was  incorpo- 
rated in  Missouri  October  1,  1909.  Some 
time  in  July,  1910,  the  officers  of  the  Mis- 
souri company,  for  reasons  not  disclosed  by 
the  record,  desired  to  transfer  and  contin- 
ue the  business  of  the  Missouri  compa- 
ny to  a  new  coriKiratlon  of  the  same  name  to 
be  incorporated  under  the  laws  of  the  state 
of  Delaware.  To  this  end,  the  officers  of 
the  Missouri  company  incorporated  defendant 
the  American  Bankers'  Assurance  Company 
of  Delaware^  These  officers  subscribed  for 
the  stock  of  the  new  corporation  in  Dela- 
ware to  the  amount  of  $100,000  In  order  to 
launch  it  under  the  laws  of  that  state;  but, 
as  we  understand  it,  the  capital  authorized 
under  the  Incorporation  of  defendant  com- 
pany was  the  same  as  that  authorized  by  the 
Missouri  comi>any.  In  connection  with  this 
transaction,  the  officers  pr^ared  what  is 
termed  in  the  evidence  as  a  declaration' of 
trust,  and  spread  it  upon  the  corporate  rec- 
ords of  the  Delaware  company,  to  the  effect 
that  they  subscribed  for  and  took  the  stock 
in  the  Delaware  company  in  trust  for  the 
stockholders  of  the  Missouri  company. 
Thereupon  all  of  the  stockholders  In  the 
Missouri  company  were  notified  that  upon 
the  surrender  of  th^r  stock  in  the  Missouri 
company  like  stock  in  the  Delaware  corpora- 
tion in  the  same  amount  and  of  the  same  val- 
ue would  be  issued  to  them  instead.  About 
90  per  cent  of  the  stockholders  of  the  Mis- 
souri corporation  accepted  the  proposal,  sur- 
rendered their  stock  In  the  Missouri  com- 
pany, and  took  stock  in  the  Delaware  com- 
pany In  lieu  of  it.  About  10  per  cent  of 
the  stockholders  in  the  Missouri  company 
declined  to  participate  in  the  new  company, 
and  therefore  surrendered  their  stock  in  the 
Missouri  corporation  upon  receiving  their 
pro  rata  portion  of  the  assets  of  the  com- 
pany, which  was  paid  them  therefrom.  AU 
of  the  officers  of  the  Missouri  company  be- 
came the  officers  and  succeeded  to  the  same 
offices  in  the  Delaware  company,  and  all  of 
the  assets  of  the  Missouri  company  were 
merely  taken  over  by  the  Delaware  company 
and  the  business  continued  precisely  as  be- 
fore as  if  no  change  whatever  had  occurred. 
It  is  said  the  Delaware  company  proceeded 
to  and  did  pay  some  of  the  debts  of  the 
Missouri  company,  but  there  was  no  express 
assumption  on  its  part  of  the  debts  and  lla- 
biUtles  of  the  Missouri  corporation. 

From    these   facts,    it   appears    that   this 
change  of  corporate  entity  amounted  to  no 
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more  than  a  physical  moving  of  the  Missouri 
corporation  to  tiie  state  of  Delaware,  if  such 
were  possible  under  the  laws  and  the  Intan- 
gible character  of  corporate  existence.  How- 
ever, It  does  not  appear  that  the  Missouri 
corporate  entity  was  dissolved  or  ceased  to 
exist  unless  It  be  that  the  franchises  grant- 
ed to  It  became  forfeited  because  of  aban- 
donment and  non-user.  But  It  is  certain  that 
the  Missouri  corporation  was  entirely  denud- 
ed of  Its  assets,  and  that  the  Delaware  cor- 
poration, having  accumulated  like  franchises 
in  that  state  to  pursue  the  same  calling, 
took  them  upon  a  mere  exchange  of  stock 
with  the  stockholders  in  th^  prior  company 
and  upon  payment  of  the  pro  rata  part  of 
the  assets  to  the  few  stockholders  who  de- 
sired to  retire^  All  of  the  defendant's  offi- 
cers who  spoke  on  the  subject  at  all  refer 
to  the  matter  as  a  merging  of  the  Missouri 
company  into  the  Delaware  company  or  as 
a  continuation  of  the  business  of  the  Mis- 
souri company  through  another  of  the  same 
name  organized  In  Delaware.  There  Is  no 
controversy  about  the  facts  as  to  what  was 
done  with  respect  to  this  matter  or  as  to 
how  it  was  done,  for  all  of  the  witnesses  de- 
scribe it  alike.  It  is  obvious  that  there  was 
no  sale  here  in  the  sense  of  that  term  by 
one  corporation  of  Its  business  to  another. 
There  was  no  transaction  between  the  com- 
panies as  entitles,  and  nothing  was  paid  or 
passed  from  the  one  to  the  other  as  such, 
though  the  stockholders  in  the  old  surren- 
dered their  stock  and  took  stock  In  the  new 
and  some  of  them  assets  of  the  original  com- 
pany in  return  while  the  new  company  merely 
appropriated  the  remaining  assets  of  the 
original  company  by  common' consent  of  the 
stockholders  in  both. 

It  may  be  that  the  proceeding  amounted  to 
a  consolidation  of  the  two  companies  into 
the  defendant  corporation  the  American 
Bankers'  Assurance  Company  of  Delaware; 
but  whether  It  did  or  not  Is  unnecessary  to 
inquire,  for  It  appears  to  be  clear  enough 
on  substantial  grounds  and  conceded  facta 
that  defendant  Delaware  com];>any  is  a  mere 
continuation  of  the  prior  Missouri  company 
of  the  same  name.  Such  maneuvering,  when 
sought  to  be  Invoked  on  the  part  of  the  suc- 
cessor to  defeat  the  rights  of  creditors  of 
the  prior  company,  is  both  in  law  and  equi- 
ty constructively  fraudulent  and  Is  ever  so 
declared.  This  Is  true  because  to  permit  the 
new  company,  which  amounts  to  no  more 
than  a  continuation  of  the  old,  to  denude 
the  old  or  debtor  company  by  thus  taking 
over  and  enjoying  all  of  its  assets  without 
answering  for  its  debts  and  without  giving 
any  valid  tangible  consideration  therefor, 
which  may  be  looked  to  by  the  creditors  of 
the  old  company,  entails  a  fraud  upon  such 
creditors  not  tolerated  in  either  Jurisdic- 
tion. See  Hibernla  Ins.  Co.  v.  St  Loois,  etc., 
Transp.  Co.,  13  Fed.  S16;  Berthold  v.  Hol- 
laday,  etc.,  Co.,  91  Mo.  App.  233;    Powell  v. 


North  Missouri  R.  Co.,  42  Mo.  63.  The  cases 
last  cited  deal  with  the  principle  In  equity, 
but  the  rule  obtains  alike  at  law  when  It 
appears,  as  it  does  here,  that  the  new  cor- 
poration is  in  substance  nothing  more  than 
a  continuation  of  the  old  one,  for  In  such 
circumstances  the  assets  and  business  of  the 
prior  company  are  not  only  taken  over  cum 
onere  according  to  the  principle  in  equity  by 
the  new  corporation  but  it — that  la,  the  new 
legal  entity — is  treated  in  fact  and  in  law 
as  the  same  company  continuing  to  exist  as 
before.  See  Coffey  v.  National  Bank,  46  Mo. 
140,  2  Am.  Rep.  488;  Eans  t.  Exchange 
Bank,  79  Mo.  182;  Indianapolis,  etc.,  K.  Co. 
V.  Jones,  29  Ind.  465,  95  Am.  Dec.  654;  5 
Thompson,  Corporations  (2d  Ed.)  !§  6082, 
6083.  See,  also,  Zachra  v.  American  Mfg. 
Co.,  162  S.  W.  1077.  For  an  application  of 
the  same  principle  in  so  far  as  pubUc  corpo- 
rations are  concerned,  see  Thompson  v.  Ab- 
bott, 61  Mo.  176;  Hughes  v.  School  Dlst,  72 
Mo.  643;  Wlnkleman  v.  Levee  Dlst.,  171  Mo. 
App.  49,  153  S.  W.  639.  It  is  entirely  clear 
that  the  defendant  Delaware  corporation  is 
liable  for  the  debts  of  Its  predecessor,  the 
Missouri  company  of  the  same  name,  on  the 
principle  that  the  latter  continues  to  exist 
In  the  form  of  the  Delaware  company,  and 
this  is  true  in  law  as  well  as  In  equity. 

For  the  reasons  above  pointed  out,  the 
Judgment  should  be  reversed,  and  the  cause 
remanded  to  try  the  issue  pertaining  to  the 
authority  of  Chrlstensen  to  represent  plain- 
tiff In  the  matter  of  the  stock  transaction  of 
date  April  22,  1010. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  3.,  concur. 


JOHN  McMENAMY  INVESTMENT  &  REAL 
ESTATE  CO.  V.  DAWLEY  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.    April 
7.  1914.) 

1.  Landlobo  ANn  Tenant  ({  67*)— Assiaif- 
KENT  OF  Rents— Rights  Acquibed. 

An  assignment  of  rents  by  an  owner  in 
possession  is  an  assignment  of  the  rents  which 
will  accrue  on  a  letting  of  the  premises,  but 
where  the  assignment  contains  no  covenant 
binding  the  owner  to  let  the  property,  he  may 
continue  in  possession,  relieved  from  any  lia- 
bility for  rents^  until  rents  accrue  under  a  lease 
executed  by  him. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |S  133-136;  Dec.  Dig.  | 
67.*] 

2.  Landlobd  and  Tenant  (§  67*)— Asbign- 
ifENT  OF  Rents — PBioRrriES  oveb  Subse- 
quent MOBTGAOE  and  CoNVBTANOE. 

A  duly  recorded  assignment  of  future  rents 
of  the  homestead  of  the  assignor  in  possession, 
as  security  for  a  debt  due  from  him,  is  an  eqni- 
tabl^  mortgage  of  the  rents  accruing  on  the  let- 
ting of  the  premises,  superior  to  a  subsequent 
mortgage  and  conveyance. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  133-135;  Dec.  Dig.  | 
67.*] 


*Vm  othv  cases  ■••  uma  topic  and  lecttpn  NUMBBB  ia  Dae.  Dig.  A  Am.  Dts.  Kay-No.  Sarlea  ft  Rap'r  Indaxaa 
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3.  Laitdlobd  and  Tenawt  (J  67*)— Assiqh- 
ifENTS  or  Rents — Effkct. 

Though  rents  of  land  are  connected  with  it 
and  pass  to  a  grantee  thereof,  unless  previously 
assigned,  rents  are  chattel  real,  and  may  be  as- 
signed as  such,  and  pass  to  an  assignee  inde- 
pendent of  any  reversionary  interest  in  the  real 
estate. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  i|  133-136 ;  Dee.  Dig. 
I  67.»] 

4.  JUDGMBNT  (J  262»)— PUtADINO— REUBF. 

A  plaintiff,  though  not  entitled  to  all  of 
the  relief  prayed  for,  may  have  the  relief  estab- 
lished b^  the  evidence  under  his  prayer  for  gen- 
eral relief. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  iJ  441.  442;   Dec.  Dig.  {  2527] 

Appeal  from  St.  Lonis  Circuit  Court; 
George  .C.  Hitchcock,  Judge. 

Action  by  the  John  McMenamy  Investment 
&  Real  Elstate  Company  against  Mary  A. 
Dawley  and  others.  From  a  Judgment  deny- 
ing relief,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

F.  A.  C.  McManus  and  Wm.  McNamee,  botb 
of  St  LonlB,  for  appellant.  Hugh  D.  Mc- 
Corkle,  of  St  Louis,  for  respondents. 

NORTONI,  J.  This  Is  a  suit  In  equity,  by 
which  it  Is  sought  to  have  an  assignment  of 
rents  declared  a  lien  upon  the  property  out 
of  which  the  rents  should  Issue,  and  prior 
to  a  certain  mortgage  and  a  conveyance  of 
the  property,  both  executed  subsequently 
thereto.  The  court  denied  the  relief  pray- 
ed and  dismissed  the  bill,  and  plaintiff  pros- 
ecutes the  appeal  from  that  Judgment 

Plaintiff  is  an  Incorporated  company  en- 
gaged in  the  real  estate  and  loan  business 
In  the  dty  of  St.  Louis,  and  defendants, 
WUllam  H.  Dawley  and  Mary  A.  Dawley,  his 
wife,  owned  a  certain  residence  property, 
numbered  3410  Lucas  avenue.  In  the  same 
dty  at  the  time  the  assignment  of  rents  was 
executed  by  them  to  plaintiff.  The  property, 
numbered  3410  Lucas  avenue,  so  owned  by 
defendants,  William  H.  and  Mary  A.  Dawley, 
it  is  said,  is  of  the  value  of  about  H^OO,  and 
at  aU  times  relevant  to  any  question  made 
In  the  case  here  it  was  Incumbered  by  a  mort- 
gage or  deed  of  trust,  first,  for  $2,200,  and 
thereafter  for  $2,600.  The  area  of  the  prop- 
erty does  not  exceed  that  allowed  by  the 
statute  as  a  homestead,  and,  upon  consider- 
ing and  deducting  the  mortgage  thereon,  it 
appears  to  be  available  as  such  In  point 
of  value.  Defendants,  William  H.  and  Mary 
A.  Dawley,  occupied  and  claimed  the  property 
at  all  times  involved  here  as  a  homestead, 
and  that  It  was  a  homestead  within  the  terms 
of  the  statute  appears  to  be  conceded 
throughout  the  case.  While  the  Dawleys  re- 
sided on  the  property  and  claimed  It  as  a 
homestead,  on  November  9,  1907,  they  applied 
to  plaintiff  for  a  loan  of  $2,200  thereon. 
Plaintiff  negotiated  this  loan  for  them  with 
some  third  party,  and  a  deed  of  trust  was 
executed  by  the  Dawleys  on  the  property  to 


secure  the  same  In  the  amount  mentioned, 
payable  three  years  after  date.  This  deed  of 
trust  was  duly  recorded  at  the  time  it  was 
executed.  Thereafter,  on  the  same  day,  No- 
vember 9,  1907,  defendants,  William  H.  and 
Mary  A.  Dawley,  executed  to  plaintiff,  the 
John  McMenamy  Investment  ft  Real  Estate 
Company,  their  promissory  note  for  $205.42, 
payable  monthly  at  $10  per  month,  and  as  se- 
curity therefor  executed  and  delivered  to 
plaintiff,  as  well,  an  assignment  of  the  rents 
issuing  out  of  the  same  proi>erty.  This  In- 
strument, besides  containing  an  assignment 
of  the  rent  to  plaintiff,  contains  as  well  a 
power  of  attorney,  authorizing  plaintiff  to 
collect  and  receipt  for  the  same.  Both  this 
note  and  the  assignment  of  rents  was  duly 
recorded  forthwith  in  the  recorder's  office  In 
the  dty  of  St.  Louis  at  the  time  It  was  made. 
It  appears  that  though  the  Dawleys  resided 
on  the  property  at  the  time,  one  room  was 
rented  to  a  tenant  at  $10  per  month,  and 
plaintiff  received  two  payments  of  $10  each 
on  his  assignment  of  rents,  and  these  were 
credited  on  the  $205.42  note  described  there- 
in. It  Is  said  that  the  note  and  assignment 
of  rents  so  executed  to  plaintiff  were  In 
consideration  of  moneys  S/dvanced  by  plain- 
tiff to  pay  taxes,  and  In  connection  with  oth- 
er matters  Incident  to  negotiating  the  loan 
of  $2,200.  The  matter  ran  along  for  sev- 
eral years,  and  plaintiff  received  no  rents, 
save  the  $20,  above  mentioned,  from  the 
property  under  its  assignment,  because  the 
Dawleys  occupied  It  as  their  homestead,  and 
It  is  said  "contumadously"  refused  to  rent 
It  thereafter.  Finally  the  $2,200  mortgage 
on  the  property  became  due,  and  It  appears 
that  defendants  borrowed  money  on  the 
property  from  one  S.  J.  Randall,  to  liquidate 
the  same  To  this  end,  on  the  1st  day  of 
December,  1910,  they  made  and  executed 
their  promissory  note  for  $2,500  to  S.  J. 
Randall,  and  as  security  therefor  executed 
as  well  a  deed  of  trust  for  the  same  amount 
on  the  real  estate,  whereby  the  property  was 
conveyed  to  L.  V.  Cartan,  Jr.,  trustee,  to  the 
use  of  Randall.  This  deed  of  trust  was  duly 
recorded  at  the  time  it  was  executed,  and  the 
money  derived  through  the  loan  so  nego- 
tiated applied  to  the  payment  of  the  $2,200 
Indebtedness  secured  by  the  prior  deed  of 
trust  on  the  property,  which  was  duly  dis- 
charged and  released  of  record.  In  1911  the- 
Dawleys,  having  failed  to  pay  the  $205.42 
note  held  by  plaintiff,  for  the  security  of 
which  they  had  theretofore  given  the  assign- 
ment of  rents,  plaintiff  instituted  suit  on 
such  note  before  a  Justice  of  the  peace,  and 
recovered  a  Judgment  In  March  of  that  year 
for  the  full  amount  due  thereon,  less  $20 
theretofore  paid.  After  this  suit  was  in- 
stituted, and  before  it  was  tried,  that  is,  on 
March  1,  1911,  defendants,  William  H.  and 
Mary  A.  Dawley,  conveyed  the  homestead' 
to  their  daughter,  Mary  J.  Dawley,  for  a  re- 
dted  consideration  of  $1,  but  It  Is  said  be- 
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cause  of  love  and  affection,  by  a  general  war- 
rant7  deed,  suDject  only  to  the  deed  of  trust 
of  December  1,  1910,  In  favor  of  Cartan, 
trustee,  to  tbe  use  of  Randall,  who  tben 
held  the  $2,500  loan  against  the  property.  As 
the  property  was  occupied  at  all  times  by  the 
Dawleys,  and  at  no  time  rented,  plaintiff 
was  unsuccessful  in  collecting  any  rents 
therefrom  save  the  $20  paid  shortly  after 
the  note  and  assignment  of  rents  were  ez- 
ecated.  On  Its  appearing  that  the  Dawleys 
had  executed  a  subsequent  deed  of  trust  to 
Cartan,  to  the  use  of  Randall,  for  $2,600,  and 
thereafter  voluntarily  conveyed  the  proper- 
ty to  their  daughter,  Mary  J.  Dawley,  plain- 
tiff Instituted  this  suit  In  equity  for  reliet 

[1]  The  bin  sets  up  all  of  the  facts  per- 
taining to  the  matter,  and  charges  that  the 
Dawleys  "contumaciously"  refused  to  rent  the 
property,  so  as  to  occasion  it  to  yield  an 
Income  which  might  be  utilized  in  liquidating 
plaintiff's  debt.  But  this  is  hardly  supported 
by  the  evidence,  though  it  does  appear  that 
the  property  was  not  rented  after  the  tenant 
vacated  the  room,  occupied  two  months  imme- 
diately after  the  assignment  of  the  rent. 
The  f&ct  la  the  Dawleys  resided  on  the  prop- 
erty, as  they  bad  a  right  to  do,  as  there  ap- 
pears to  be  no  covenant  with  plaintiff  that 
they  would  rent  it  out.  The  assignment  of 
rents  is  general  in  character,  but  It  appears 
to  contain  no  stipulation  or  covenant  to  tbe 
effect  that  defendants  would  let  the  prop- 
erty so  as  to  assure  it  should  yield  a  rental. 
This  being  true,  we  take  it  that  the  Dawleys 
were  within  their  rights  when  they  continued 
to  reside  on  the  property  without  letting  It, 
or  any  portion  of  it,  to  another,  but,  of 
course,  if  they  so  let  it,  the  rents  accrued 
should  be  paid  to  plaintiff,  to  whom  they  had 
theretofore  been  assigned. 

The  bill  prays  that  the  deed  of  trust  exe- 
cuted December  1, 1910,  to  Cartan,  to  the  use 
of  Randall,  be  declared  void  and  fraudulent 
as  against  plaintiff,  and  that  the  warranty 
deed  made  by  the  Dawleys  to  their  daughter, 
Mary  J.  Dawley,  likewise  be  declared  fraudu- 
lent and  void  because,  it  is  said,  they  were 
executed  with  a  view  of  defeating  plaintiff's 
rights,  and  it  contains  a  prayer,  too,  for  gen- 
eral relief.  Though  the  property  was  a  home- 
stead, that  fact  Is  not  material,  because  plain- 
tiff does  not  stand  as  a  general  creditor  with 
respect  to  it,  for  whatever  claim  it  has  was 
executed  by  the  Dawleys,  and  duly  recorded 
long  prior  to  the  execution  of  the  deed  of 
trust  to  Cartan  for  the  use  of  Randall  Decem- 
ber 1,  1910,  and  long  prior  to  the  warranty 
deed  made  by  tbe  Dawleys  to  their  daughter, 
Mary  J.  Dawley,  of  date  March  1, 1911.  Both 
Randall,  the  bolder  of  the  subsequent  deed 
of  trust,  dated  December  1,  1910,  and  Mary 
3.  Dawley,  the  subsequent  grantee  of  the 
equity  of  redemption,  must,  therefore,  be 
charged  with  notice  of  plaintiff's  prior  as- 
signment of  the  rents  recorded  in  November, 
1907. 


[2,  S]  It  is  true  all  of  the  parties,  that  is, 
William  H.  Dawley  and  his  wife,  Mary  A. 
Dawley,  and  Cartan,  the  trustee,  and  Ran- 
dall, the  beneflclary  in  the  deed  of  trust,  and 
Mary  J.  Dawley,  the  grantee  in  the  subse- 
quent deed,  are  defendants  here,  but  this 
does  not  authorize  the  court  to  set  these 
deeds  aside,  unless  it  be  plaintiff  has  a  prior 
right  to  the  property,  and  this  does  not  ap- 
pear from  its  assignment  of  rents.  It  is  true 
that  rents  of  land,  in  a  way,  are  connected 
with  the  premises,  for  if  no  assignment  or 
reservation  Is  made  with  respect  to  them,  they 
pass  to  the  grantee  with  the  property.  So, 
too,  as  a  rule,  an  assignment  or  transfer  of 
the  reversion  carries  with  It  tbe  right  to  rent 
subsequently  accruing.  24  Cyc.  1172.  But 
though  such  be  true,  rent,  as  In  this  case.  Is 
an  incorporeal  hereditament,  and  consists  of 
a  certain  profit  issuing  out  of  the  lands  or 
tenements.  Such  rent  Is  a  chattel  real,  and 
may  be  sold  or  assigned  as  such.  In  this 
view,  it  may  be  severed  entirely  from  the  real 
estate,  and  pass  to  another  wholly  Independ- 
ent of  the  reversionary  Interest.  Demarest 
▼.  WlUard,  8  Cow.  (N.  Y.)  206;  24  Cyc.  1172; 
18  Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  260,  286. 
It,  therefore,  appears  that  plaintiff  acquired 
no  Interest  in  the  property  as  such,  that  Is, 
the  real  estate,  but  acquired  only  a  right  to 
the  rents  which  were  severed  therefrom  by 
virtue  of  the  assignment,  and  made  payable 
to  it.  But  though  plaintiff  acquired  no  prior 
claim  on  the  property,  it  certainly  acquired  a 
prior  claim  on  the  rents  and  issues  thereof,  to 
the  amount  of  the  Indebtedness  so  secured  to 
either  the  subsequent  mortgagee,  Randall,  or 
the  subsequent  grantee  of  the  equity  of  re- 
demption, Mary  J.  Dawley.  The  assignment 
of  rents  is  to  be  regarded  as  an  equitable 
mortgage  of  the  issue  or  rents  yielded  by  the 
property,  if  such  be  yielded  through  Its  let- 
ting to  another.  It  is  certain  that  neither 
tbe  subsequent  deed  of  trust  nor  the  subse- 
quent conveyance,  the  warranty  deed,  passed 
the  right  to  the  rents  theretofore  assigned  to 
this  plaintiff  to  the  grantees  therein,  for  the 
right  to  such  rents  was  severed  from  the 
realty  and  reserved  to  plaintiff  prior  to  such 
subsequent  deeds.  See  24  Cyc.  1175.  The  au- 
thority cited  thus  states  the  law  on  tbe  sub- 
ject: "Although  the  general  rule  Is  that  the 
rent  is  incident  to  th«  reversion  and  passes 
with  it,  yet  the  lessor  may  sever  the  rent 
from  the  reversion  by  expressly  reserving  \t, 
or  he  may  grant  the  rent  alone,  in  which 
case  a  subsequent  grant  of  the  reversion 
does  not  pass  the  rent" 

[4]  Of  the  prior  assignment  of  the  rents 
all  subsequent  grantees  were  fully  advised 
through  the  constructive  notice.  Imparted  un- 
der our  registration  laws  by  the  fact  that 
the  assignment  was  of  record.  In  this  view 
there  can  be  no  doubt  that  the  subsequent 
deeds  conveying  the  property  were  servient 
to  tbe  prior  assignment  of  rents,  and  should 
be  80  charged.    Though  it  be  plaintiff  U  not 
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entitled  to  all  of  the  relief  prayed  for,  it  ap- 
pearing tbat  It  possesses  a  clear  right,  and 
that  sach  right  is  stoutly  denied  and  sought 
to  be  defeated,  it  may  have  such  right  estab- 
lished in  the  premises  under  the  prayer  for 
general  relief  which  appears  in  the  bill.  It 
Is  clear  good  conscience  requires  so  much. 

The  judgment  wUl  therefore  be  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  enter  a  decree  establishing 
plaintiff's  right  to  the  rents  as  prior  to  that 
of  the  bolder  of  the  reversion,  and  to  the 
effect  that,  should  the  property  at  any  time 
yield  a  rental,  in  whosesoever  hands  It  may 
be,  snch  rent  shall  be  available  to  plaintiff 
until  its  claim  and  the  costs  of  suit  are  paid. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


LINE  et  aL  v.  AIPLE-HEMMELMANN 

BEAL  ESTATE  CO. 

(St  Louis  0>urt  of  Appeals.    Miasonri. 

April  7,  1914.) 

1.  PATURT   (t   89*}— DUOEBS— QtTESnON   tob 
JtJBT. 

Plaintiffs  employed  an  attorney  to  take  up 
certain  noteg,  one  of  which  was  not  due,  secured 
by  a  deed  of  trust.  The  attorney,  after  plain- 
tiffs had  paid  the  notes,  wrongfully  sold  them  to 
-defendant,  and  misappropriated  the  money. 
Plaintiffs  were  again  compelled  to  pay  the  notes 
to  defendant  in  order  to  prevent  a  sale  of  their 
homestead  covered  by  the  deed.  Held,  that 
whether  such  second  payment  was  under  duress 
was  for  the  jury. 

[Ed.   Note.— For  other  cases,   see   Payment, 
Gent  Dig.  {{  291-296 ;    Dec.  Dig.  §  89.*] 

2.  Payment  (J  87*)— Recovebt— Dubess. 

The  doctrine  that  money  paid  under  duress 
may  be  recovered  is  equitable,  on  the  general 
theory  that  it  would  be  against  conscience  for 
money  or  property  so  obtained  to  be  withheld. 

[Ed.   Note. — For   other  cases,    see   Payment 
Cent  Dig.  U  283-287 ;    Dec.  Dig.  §  87.*] 

3.  Patmekt  it  89*)— Recovebt— Dttbess— In- 
btbhotions. 

Plaintiffs  executed  notes  secured  by  deed  of 
trust  on  their  homestead,  and,  having  employed 
an  attorney  to  talce  them  up,  plaintiffs  paid  the 
notes,  which,  with  the  deed,  came  into  the  hands 
-of  the  attorney,  who  wrongfully  negotiated  them 
to  defendant,  and  converted  the  proceeds,  plain- 
tiffs being  required  to  pay  the  notes  a  second 
time  in  order  to  prevent  Uie  foreclosure  of  the 
■deed.  In  an  action  to  recover  the  money  as  paid 
under  duress,  the  court  charged  that,  if  defend- 
ant bought  the  notes  in  question  after  maturity, 
and  they  were  sold  by  the  attorney  without 
plaintiffs'  Icnowledge  or  authority,  and,  plain- 
tiffs, on  demand,  having  refused  to  pay  the  notes, 
defendant  advertised  plaintiffs'  property  for  sale 
under  the  deed,  "ana  that  in  order  to  prevent 
the  sale  of  their  said  home  under  said  deed  ot 
trust"  the  plaintifb  paid  the  notes  in  question 
a  second  time,  they  were  entitled  to  recover. 
IleJd,  that  such  charge  was  erroneous,  since 
mere  payment  to  prevent  the  sale  of  their  home 
under  the  deed  did  not  constitute  duress  as  a 
matter  of  law,  and  plaintiffs  would  be  entitled 
to  recover  only  in  case  the  jury  believed  that  the 
facts  surrounding  the  transaction  were  sufficient 
to  overcome  plaintiffs'  free  will  and  constitute 
duress  of  a  person  of  ordinary  firmness. 

[Ed.   Note. — For  other  cases,   see   Payment 
Cent  Dig.  H  291-296;    Dec.  Dig,  8  89.*] 


Appeal  from  St  Lonla  Circuit  Court;  3. 
Hugo  Grimm,  Judge. 

Action  by  Louis  Link  and  another  against 
the  Aiple-Hemmelmauu  Real  Estate  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant ai^eals.    Reversed  and  remanded. 

Wm.  F.  Smith,  of  St  Louis,  for  appellant 
Glendy  B.  Arnold,  of  St  Louis,  for  respond- 
ents. 

ALLEN,  3,  This  Is  an  action  to  recover 
money  paid  by  plaintiffs  to  defendant  upon 
certain  notes  executed  by  plaintiffs,  which, 
after  maturity  and  after  the  same  had  been 
paid,  came  into  the  hands  of  the  defendant; 
plaintiffs  having  paid  defendant  the  amount 
of  such  notes  to  prevent  the  sale  of  their 
property  under  a  deed  of  trust  securing 
said  notes.  The  cause  was  tried  before  the 
court  and  a  Jury,  resulting  in  a  verdict  and 
judgment  for  plaintiffs,  and  the  defendant 
has  appealed  to  this  court 

On  June  25,  1908,  plaintiffs  executed  and 
delivered  to  one  Vogelsang  and  his  wife  their 
three  principal  promissory  notes,  two  for 
$300  each,  and  one  for  $400,  together  with 
certain  Interest  notes,  all  secured  by  a  deed 
of  trust  on  plaintiffs'  house  and  premises  at 
3525  N.  Market  street  in  the  city  of  St  Louis. 
The  two  notes  for  $300  each  were  due  and 
payable  one  year  and  two  years,  respectively, 
after  date,  and  the  note  for  $400  matured 
three  years  after  date.  About  a  year  after 
the  execution  of  such  notes  and  deed  of  trust, 
1.  e.,  shortly  after  one  note  for  $300  had 
matured,  plaintiffs  caused  all  of  said  notes  to 
be  paid  in  full.  It  appears  that  the  trans- 
action respecting  the  payment  of  these  notes 
was  conducted  through  an  attorney  who  rep- 
resented plaintiffs,  and  that  the  payees  de- 
livered the  notes  and  the  deed  of  trust  to 
such  attorney.  The  notes,  which  had  been 
indorsed  by  the  payees  in  blank,  were  not 
canceled  or  marked,  "Paid ;"  neither  was  the 
deed  of  trust  securing  them  released  of  rec- 
ord. It  appears  that  the  notes  and  deed  of 
trust  remained  in  the  possession  of  this  at- 
torney until  on  or  about  October  17,  1910, 
at  which  time  he  sold  and  delivered  the  same 
to  the  defendant,  without  plaintiffs'  knowl- 
edge, consent,  or  authority,  and  converted 
the  proceeds  thereof  to  his  own  use.  Prior 
to  such  sale  to  defendant  an  Indorsemcitit  had 
been  placed  upon  the  back  of  each  of  the  two 
notes  which  had  then  matured,  L  e.,  the  two 
notes  for  $300  each,  purporting  to  extend 
the  time  of  payment  thereof  to  June  25, 1911, 
the  date  upon  which  the  note  for  $400  would 
mature,  according  to  Its  terms.  Such  Indorse- 
ment was  not  over  the  signatures  of  plain- 
tiffs, and  they  knew  nothing  theresS,  but 
was  presumably  made  by  the  attorney,  who 
disposed  of  the  notes  and  converted  the  pro- 
ceeds thereof.  The  note  for  $400  having  ma- 
tured June  26,  1911,  tind  the  two  notes  for 
$300  each  bdng  then  due  according  to  the 
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spurious  extensions  indorsed  thereupon,  and 
plaintiffs  not  having  compiled,  with  defend- 
ant's demand  for  payment  of  snch  notes,  de- 
fendant, In  August,  1911,  proceeded  to  fore- 
close the  said  deed  of  trust  upon  plaintiffs' 
property,  and  caused  a  notice  of  the  sale 
thereof  under  such  deed  of  trust  to  be  pub- 
ll^ed  In  a  newspaper  In  the  city  of  St. 
Louis.  To  prevent  the  sale  of  their  proper- 
ty under  the  deed  of  trust,  plaintUCs  paid 
to  defendant  the  amount  of  all  of  said  ndtes. 
The  above-mentioned  note  for  $400  is  not  here 
In  controversy.  That  note  had  not  matured 
when  defendant  purchased  It;  and  plaln- 
tlfCs,  conceding  that  defendant  was  a  holder 
thereof  In  due  course,  did  not  seek  to  recover 
the  amount  paid  defendant  thereon.  This 
snit,  however,  is  for  the  recovery  of  $600, 
the  amount  of  the  two  notes  for  $800  each, 
with  interest  thereon,  and  proceeds  upon  the 
theory  that  the  payment  thereof  to  defendant, 
to  prevent  the  sale  of  plaintiffs'  property  un- 
der the  said  deed  of  trust,  was  made  under 
duress,  entitling  plaintiffs  to  recover  from  de- 
fendant the  amount  so  paid. 

[1,2]  I.  It  is  insisted  by  learned  counsel 
for  appellant  that  the  tatter's  demurrer  to 
the  evidence  should  have  been  sustained  up- 
on the  ground  that  the  evidence  failed  to 
show  legal  duress,  so  as  to  warrant  the  sub- 
mission of  such  question  to  the  Jury.  We 
think,  however,  that  the  facts  adduced  in  evi- 
dence were  sufficient  to  make  It  a  question 
for  the  Jury  whether  the  payment  by  plaintiff 
of  the  amount  of  these  two  notes  was  made 
under  a  species  of  duress,  within  the  mean- 
ing of  that  term  as  viewed  by  our  courts. 
Though  it  be  true  that  at  the  early  common 
law  nothing  short  of  a  reasonable  appre- 
hension of  imminent  danger  to  life,  limb,  or 
liberty  was  sufficient  to  constitute  legal  du- 
ress, BO  as  to  entitle  one  to  recover  back 
money  paid  under  coercion,  the  strictness 
of  the  common-law  doctrine  on  this  sub- 
ject has  been  greatly  relaxed  within  modem 
times.  Thus  the  courts  now  generally  rec- 
ognize the  doctrine  that  threats  to  destroy 
property,  duress  of  goods,  and  acts  of  like 
character,  under  oppressive  circumstances, 
may  constitute  duress;  and  that,  in  gen- 
eral, such  compulsion  or  constraint  as  com- 
pels one  to  act  against  his  will,  virtually 
depriving  him  of  his  free  moral  agency  in 
the  premises,  and  of  power  to  refuse  compli- 
ance with  the  unlawful  demand  of  another, 
regardless  of  the  manifestation  or  apprehen- 
sion of  force,  may  constitute  what  has  been 
termed  moral  duress,  and  that  a  payment  of 
money  made  under  such  circumstances  will 
not  be  regarded  as  voluntary.  The  doctrine 
Is  one  sounding  in  equity,  and  proceeds  in 
general  upon  the  theory  that  It  would  be 
Inequitable  and  against  good  conscience  for 
money  or  property  so  obtained  to  be  with- 
held flrom  the  plaintiff.  See  Brown  v.  Worth- 
Ington,  162  Mo.  App.  508,  142  S.  W.  1082; 
Font  V.  Glraldln,  64  Mo.  App.  165;   Wells  ▼. 
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Adams,  88  Mo.  App.  215;  Nledermeyer  T. 
Curators  of  State  University,  61  Mo.  App. 
654;   Brewing  Co.  v.  St  Louis.  187  Mo.  367, 

86  S.  W.  129,  2  Ann.  Cas.  821;   WesUake  v. 
St  Louis,  77  Mo.  47,  46  Am.  Rep.  4;  Joannln 
V.  Ogllvle,  49  Minn.  564,  52  N.  W.  217,  16  L.  . 
E.  A.  376,  32  Am.  St  Kep.  581;    White  v.  ' 
Heylman,  34  Pa.  142;  Pemberton  v.  Williams, 

87  IlL  15;  Fargusson  v.  Wlnslow,  34  Minn. 
384,  25  N.  W.  942;  State  v.  Nelson,  41  Minn. 
25,  42  N.  W.  548,  4  L.  R.  A.  300. 

In  Fout  V.  Glraldln,  supra,  plaintiffs  mort- 
gaged their  land  to  secure  a  loan,  and,  as  fur- 
ther security  for  the  latter,  assigned  the 
rents  of  such  land  and  other  lands.  When 
a  part  of  such  loan  became  due,  plaintiffs 
tendered  payment  of  all  thereof,  being  ot- 
tltled  to  pay  all  of  the  same  at  such  time; 
but  the  mortgagees  refused  to  accept  such 
tender  and  to  release  their  security  unless 
they  were  paid  a  certain  further  sum  of  mon- 
ey to  which  they  were  not  entitled  under 
such  circumstances.  PlalntifCs,  In  order  to 
secure  a  release,  complied  with  the  unlawful 
exactions  of  the  mortgagees.  This  court 
held  that  the  sum  thus  wrongfully  exacted 
from  the  plaintiffs  could  be  recovered  by 
them,  as  having  been  paid  under  duress. 

In  Brown  v.  Worthington,  supra,  the  plain- 
tiff contracted  with  the  defendant  for  the 
purchase  of  a  drove  of  hogs  at  a  stipulated 
price.  In  reliance  upon  such  contract  plain- 
tiff resold  the  greater  part  of  the  bogs  to  a 
third  person.  Defendant  refused  to  comply 
with  bis  contract  and  deliver  the  hogs  un- 
less an  additional  sum  of  money  were  paid 
him,  which  payment  plaintiff  was  compelled 
to  make  In  order  to  avoid  a  breach  of  bis 
own  contract  to  deliver  the  hogs  which  he 
had  sold  to  such  third  person.  We  there 
affirmed  a  Judgment  for  plaintiff  upon  the 
ground  that  the  facts  warranted  the  Jury  In 
finding  that  the  amount  exacted  by  defend- 
ant over  and  above  the  contract  price,  wns 
paid  by  plaintiff  under  a  species  of  duress. 

We  are  referred  by  learned  counsel  for  the 
appellant  to  Wood  v.  Telephone  Co.,  223  Mo. 
559,  128  S.  W.  6,  and  particularly  to  the 
language  there  quoted,  to  the  effect  that  a 
charge  of  legal  duress  cannot  be  predicated 
"upon  a  threat  to  injure  one's  credit,  to 
withhold  payment  of  a  debt,  to  refuse  per- 
formance of  a  contract,  or  to  foreclose  or 
exercise  power  of  sale  on  a  mortgage." 
While  such  language  is  there  quoted,  the 
case  Itself  is  not  authority,  we  think,  for  ap 
pellant's  position.  No  such  question  was 
there  in  decision  as  is  now  before  us,  and  it 
cannot  be  said  that  the  Supreme  Court  pass- 
ed thereupon.  The  court  appears  to  recog- 
nize the  modem  doctrine  respecting  duress, 
and  says:  "Some  modem  cases  recogrnlze 
the  doctrine  of  threats  to  destroy  property 
or  duress  of  goods  under  oppressive  circum- 
stances, but  whatever  be  the  kind  of  alleged 
duress,  the  test  of  the  mental  condition  is 
as  above  stated."     The  Wood  Case,  supra. 
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was  before  tbls  court  when  Brown  v.  Wortli- 
Ington,  snpra,  was  decided,  as  will  appear 
by  reference  to  the  brief  of  appellant  in 
the  latter  case;  and  it  was  evidently  not 
deemed  controlling  authority  for  the  ques- 
tion then  before  the  court  And  neither  do 
we  think  that  It  Is  controlliug  upon  the  facts 
of  the  record  now  before  us. 

And  In  Brewing  Co.  t.  St  Lonls,  supra, 
where  plaintifTs  only  alternative  was  to  sub- 
mit to  an  unlawful  exaction  or  discontinue 
business,  the  Supreme  Court  held  that  the 
money  paid  under  such  coercion  or  compul- 
sion could  be  recovered  as  having  been  paid, 
not  voluntarily,  but  under  a  species  of  du- 
ress. And  it  Is  there  said.  In  effect  that  the 
strictness  of  the  original  rule  on  this  sub- 
ject has  been  so  far  relaxed  that  the  pay- 
ment of  illegal  charges  or  exactions,  con- 
strained by  urgent  business  exigencies,  is 
not  to  be  regarded  as  a  voluntary  payment, 
and  that  an  action  will  lie  to  recover  the 
money  so  paid. 

In  the  case  before  us,  the  notes  in  question 
were  purchased  by  defendant  after  maturity, 
and  hence  the  latter  took  them  subject  to 
such  lawful  defenses  as  the  makers  might 
have  in  the  premises.  They  had  In  fact  been 
paid  in  full,  and  were  unenforceable  against 
the  plaintiffs.  Plaintiffs  paid  the  amount  of 
such  notes  to  prevent  the  sale  of  their  proi>- 
erty  under  a  foreclosure  of  the  mortgage; 
and  this,  together  with  the  other  facts  and 
circumstances  in  evidence,  was,  we  think, 
sufficient  to  make  it  a  question  for  the  Jury 
as  to  whether  such  payment  was  made  under 
duress.  And  this  appears  to  be  true  even 
though  plaintiffs  may  have  had  a  remedy  in 
equity  to  prevent  the  sale  of  their  property 
for  the  failure  to  pay  these  notes.  It  has 
been  said  that  even  where  one  has  a  legal 
remedy,  "where  circumstances  and  the  ne- 
cessity to  protect  himself  or  his  property 
otherwise  than  by  resort  to  the  legal  remedy 
may  operate  as  a  stress  or  coercion  upon 
him  to  comply  with  the  Illegal  demand, 
•  •  *  his  act  win  be  deemed  to  have  been 
done  under  duress  and  not  of  his  free  will." 
See  Wells  v.  Adams,  supra,  88  Mo.  App.  loc. 
dt  225,  226.  In  all  such  cases,  however,  it 
is  said  that  the  test  is  whether  a  condition 
of  mind  is  produced  by  such  wrongful  con- 
duct of  another  as  to  virtually  deprive  one 
of  his  free  agency,  and  to  destroy  his  power 
of  refusing  to  comply  with  the  unlawful  de- 
mand. See  Brown  v.  Worthington,  supra; 
Wood  V.  Telephone  Co.,  supra,  223  Mo.  loc. 
dt  559,  123  S.  W.  a. 

[3]  II.  At  the  request  of  plaintiff  the  court 
Instructed  the  Jury  that  if  they  believed 
from  the  evidence  that  defendant  bought  the 
notes  in  question  after  maturity,  and  that 
they  were  sold  by  the  said  attorney  vrithont 
plaintiffs'  knowledge,  consent,  or  authority, 
and  that  the  indorsements  thereon  extend- 
ing the  time  of  payment  were  made  without 


plaintiffs'  direction,  authority,  or  consent 
and  that  the .  proceeds  of  the  sale  thereof 
were  not  delivered  or  accounted  for  to  plain- 
tiffs, and  that  the  latter  did  not  consent  to 
or  ratify  the  sale  of  such  notes  or  the  said 
appropriations  of  the  proceeds  thereof,  or 
the  making  of  such  indorsements  thereon, 
and  that  plaintiffs,  on  the  demand  of  the  de- 
fendant, refused  to  pay  such  notes,  and  that 
thereupon  the  defendant  advertised  plain- 
tiffs' property  for  sale  under  the  terms  of 
the  deed  of  trust,  "and  that  in  order  to  i«e- 
vent  the  sale  of  their  said  home  under  said 
deed  of  trust  the  plaintiffs  paid  said  notes 
and  the  sum  of  |29  as  interest  thereon,  then 
the  plaintiffs  are  entitled  to  recover."  This 
instruction — the  only  one  given  for  plain- 
tiffs— Is  subject  to  the  predse  criticism  as 
that  discussed  in  Brown  v.  Worthington, 
supra,  and  beyond  doubt  we  think,  it  was 
reversible  error  to  give  it  It  omits  alto- 
gether to  reckon  with  the  ultimate  fact  to 
be  found  by  the  Jury,  which  pertains  to  the 
condition  of  mind  on  plaintiffs'  part  pro- 
duced by  the  alleged  wrongful  conduct  of 
the  defendant  and  fails  to  require  the  Jnry 
to  find  that  the  facts  hypothesized  in  the  in- 
struction did  operate  so  as  to  virtually  take 
away  plaintiffs'  free  agency,  or  that  the  ex- 
ercise of  their  free-will  power  was  thereby 
so  far  overcome  that  they  may  be  regarded 
as  having  been  coerced  into  making  sudi 
payment  by  a  species  of  moral  duress. 

As  said  in  Brown  v.  Worthington,  supra, 
this  Instruction  seems  to  assume,  as  a  matter 
of  law,  that  if  the  facts  hypothesized  were 
found  to  be  true,  then  moral  duress  ap- 
peared. "Such  is  not  true  unless  the  Jury 
believed  those  facts  and  drcumstances  cast 
a  restraint  upon  plaintiff  sufficient  to  over- 
come the  will  of  a  person  of  ordinary  flnn- 
ness  so  as  to  destroy  his  free  moral  agency." 
See,  also.  Wood  v.  Telephone  Co.,  supra,  223 
Mo.   loc.  cit  558,  123  S.  W.  e. 

As  to  the  crudal  question  involved,  vis., 
the  alleged  duress,  the  instruction  authorizes 
a  recovery  upon  the  finding  alone  that  plain- 
tiffs paid  the  notes  in  question,  and  interest 
"In  order  to  prevent  a  sale  of  their  said 
home  under  said  deed  of  trust"  The  latter, 
as  to  which  there  was  no  dispute,  was  In- 
sufficient ;  for  the  court  could  not  declare,  as 
a  matter  of  law,  that  a  payment  made  in 
order  to  prevent  the  sale  of  plaintiffs'  prop- 
erty was  necessarily  a  payment  under  du- 
ress. The  instruction  proceeds  upon  tbls 
theory,  and  is  therefore  fatally  defective. 

Other  questions  are  raised  relative  to  the 
instructions,  but  it  Is  unnecessary  to  notice 
them  here. 

For  the  error  noted,  the  Judgment  must  be 
reversed,  and  the  cause  remanded.  It  is  so 
ordered. 

NORTONI,  J,  concurs;  REYNOLDS,  P.  J., 
in  the  result 
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SKINNER  &  KENNEDY  STATIONERY  CO. 

▼.  BOARD  OP  EDUCATION  OF 

CITY  OF  ST.  LOUIS. 

(St  Louis  Court  of  Appeals.    Missouri.    April 
r.   1914.) 

1.  Schools  ard  School  Distbictb  d  121*)— 

SiTPPUBS  —  OOKTRACT  —  ExJBOXTTION  —  BUX- 
DBN  OF  PbOOV. 

Where,  in  an  action  against  a  board  of 
education  for  the  price  of  supjplies,  plaintiff 
proved  that  defendant,  through  its  proper  offi- 
cers, ord^ed  the  supplies  in  writing,  and  that 
they  were  manufactured  and  delivered  according 
to  specifications,  and  part  of  the  price  paid,  a 
prima  facie  case  was  established,  the  burden  be- 
ing then  on  defendant  to  show  that  the  board  was 
not  bound  because  certain  legal  requirements, 
prior  to  the  execution  of  the  contract,  had  not 
been  complied  with. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  278 ;  Dec.  Dig.  | 
121.*] 

2.  Schools  and  School  DiSTBiora  ({  121*)— 
Supplies  —  Contbact  —  SPBCincATioNS  — 
Evidence. 

Where,  in  an  action  for  the  price  of  school 
supplies,  the  specifications  were  identified  and 
were  before  the  court,  and  there  was  evidence 
submitted  without  objection  that  the  supplies 
were  furnished  in  accordance  with  the  specifica- 
tions accompanying  the  contract,  plaintiffs  fail- 
ure to  formally  offer  the  specifications  in  evi- 
dence was  not  fatal  to  the  establUhment  of  a 
prima  facie  case. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  278 ;  Dec.  Dig.  $ 
121.*] 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  the  Skinner  &  Kennedy  Station- 
ery Company  against  the  Board  of  Educa- 
tion of  the  City  of  St.  Louis.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  api>eal8. 
Reversed  and  remanded. 

Geo.  F.  Beck,  of  St.  Louis,  for  appellant 
E.  M.  Grossman,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  against  the 
Board  of  Education  of  the  City  of  St  Louis 
to  recover  a  balance  alleged  to  be  due  plain- 
Utt  upon  a  written  contract  for  the  furnish- 
ing to  defendant  of  certain  metal  book 
stacks.  The  suit  was  Instituted  before  a 
Justice  of  the  peace,  and  found  Its  way  by 
appeal  to  the  circuit  court  In  the  latter 
court  plaintiff  suffered  a  nonsuit  and,  after 
unsuccessfully  moving  to  set  aside  tbe  same, 
has  appealed  to  this  court 

The  action  proceeds  upon  an  account  filed 
before  the  Justice  setting  forth  the  alleged 
contract  price  for  the  book  stacks  in  ques- 
tion, viz.,  $799,  and  giving  credit  thereupon 
for  the  sum  of  $500,  paid  on  account  leaving 
a  balance  of  $299  for  which,  and  interest 
thereon,  a  recovery  is  sought.  At  the  trial 
In  tbe  circuit  court  plaintiff  Introduced  in  evi- 
dence the  written  contract  duly  executed  by 
the  defendant,  board  of  education,  by  and 
through  its  proper  ofBcers,  and  by  plaintiff 


company.  Plaintiff  then  offered  testimony 
to  the  effect  that  the  book  stacks  in  question 
had  been  furnished  to  the  defendant  pursu- 
ant to  the  contract,  and  accepted  by  the  lat- 
ter; that  payment  therefor  bad  been  de- 
manded, and  that  defendant  had  paid  $500 
on  account  thereof;  that  no  objection  or 
complaint  had  been  made  by  defendant  con- 
cerning the  book  stacks  furnished,  nor  upon 
the  ground  that  anything  further  was  to  be 
famished  under  the  contract;  and  that  the 
book  stacks  had  been  installed  in  one  of  the 
high  schools  of  the  city  of  St  Louis.  Tbe 
contract  provided  that  the  book  stacks  were 
to  be  made  in  accordance  with  specifications 
adopted  therefor,  and  which  were  made  a 
part  of  the  contract  These  specifications 
do  not  appear  In  fact  to  bare  been  formally 
introduced  in  evidence,  though  the  record 
discloses  that  they  were  before  the  court 
and  were  identified  by  a  witness,  who  testi- 
fied that  the  book  stacks  were  made  In  ac- 
cordance with  such  specifications.  In  the 
cross-examination  of  a  witness  for  plaintiff, 
counsel  for  defendant  had  the  witness  Identi- 
fy a  certain  letter,  purporting  to  be  a  bid  to 
the  defoidant  and  then  offered  the  same  in 
evidence;  but  upon  objection  of  plaintitTs 
counsel  the  writing  was  excluded.  The  fore- 
going is  the  substance  of  the  testimony  In 
the  record.  At  the  close  of  plaintitTs  case 
defendant  requested  the  court  to  give  a  per- 
emptory instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  and  upon  the  court 
signifying  its  intention  to  give  such  instruc- 
tion, plaintiff  took  its  nonsuit 

II]  A  careful  examination  of  tbe  record 
has  convinced  us  that  the  plaintiff  made  a 
prima  facie  case.  Respondent  contends 
plaintiff  failed  to  make  out  a  case  because 
of  its  failure  to  show  that  the  mode  of  pro- 
cedure in  entering  into  the  contract  was  in 
accordance  with  tbe  requirements  of  the 
law.  And  It  is  said  that  it  devolved  upon 
plaintiff  to  show  that  the  defendant  adver- 
tised for  and  received  bids,  and  let  the  con- 
tract to  the  lowest  responsible  bidder,  in  ac- 
cordance with  the  requirements  of  law  rela- 
tive to  such  contracts  made  by  the  board  of 
education.  But  whatever  may  be  said  of  the 
right  of  the  defendant  to  interpose  a  defense 
to  plaintiff's  cause  of  action  on  such  ground, 
we  are  not  persuaded  that  the  burden  rested 
upon  the  plaintiff  to  show  that  all  proper 
and  lawful  steps  had  been  taken  in  the  prem- 
ises prior  to  the  execution  of  the  written 
contract  between  the  parties. 

The  question  here  involved  relates  to  the 
burden  of  proof.  Plaintiff  suffered  a  nonsuit 
on  the  grotmd  that  it  failed  to  make  out  a 
prima  facie  case,  and  whether  or  not  it  did 
sa  depends  upon  where  the  burden  of  proof 
lay.  We  think  it  dear  that  such  burden  did 
not  rest  upon  the  plalntifl.  Tbe  making  of 
the  written  contract  sued  on  was  clearly 
within  the  general  scope  of  the  power  and 


*Fer  other  cases  see  sune  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indszas 
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authority  of  the  defendant,  board  of  educa- 
tion. And  where  a  municipal  or  quasi  mu- 
nldpal  corporation  has  general  power  to 
make  and  does  enter  into  a  contract,  if  the 
proper  steps  have  not  been  taken  to  author- 
ize it  In  the  particular  case,  It  must  plead 
and  prove  the  tacts  which  rendered  the  par- 
ticular contract  illegal.  In  such  cases  the 
contract  or  obligation  Is  not  ultra  vires  as 
being  beyond  the  i)ower  or  authority  confer- 
red upon  the  defendant;  and.  If  the  latter 
seeks  to  avoid  the  same  upon  the  ground  of 
an  antecedent  failure  to  comply  with  certain 
requirements  of  the  law,  prior  to  the  execu- 
tion of  the  contract,  It  is  a  matter  of  defense 
which  it  must  make  good  by  proof.  That 
such  Is  the  general  rule,  well  supported  by 
the  authorities,  we  think,  cannot  be  doubted. 
See  Brown  v.  Board  of  Education,  108  CaL 
531,  37  Pac.  503;  City  of  Chicago  v.  Peck, 
196  111.  260,  68  N.  E.  711.  affirming  OS  lU. 
App.  434;  City  of  Chicago  v.  English,  180 
lU.  476,  54  N.  E.  609;  Arbuckle-Ryan  Co.  v. 
City  of  Grand  Ledge,  122  Mich.  491,  81  N.  W. 
358;  Crebs  v.  City  of  Lebanon  (C.  C.)  98 
Fed.  549 ;  Adams  v.  WaterviUe,  95  Me.  242, 
49  Atl.  1042;  HubbeU  et  aL  v.  South  Hutch- 
inson, 64  Kan.  645,  68  Pac.  52;  City  of  En- 
terprise V.  Fowler,  88  Kan.  415,  16  Pac.  708 ; 
28  Cyc.  1770;  14  Enc.  PI.  &  Pr.  243.  We 
have  no  doubt  that  the  general  rule  as  above 
stated  is  applicable  to  the  case  in  hand. 
Proof  of  the  due  execution  of  the  written 
contract  in  evidence,  performance  by  plaln- 
tlff,  the  acceptance  of  the  book  stacks  by 
defendant,  without  objection,  and  part  pay- 
meat  therefor,  afForded  the  presumption  that 
the  requirements  of  the  law  had  been  com- 
plied with  in  the  premises  prior  to  the  execu- 
tion of  the  contract  It  was  not  incumbent 
upon  plaintiff  to  prove  the  latter,  but  the 
presumption  came  to  its  aid,  casting  upon 
defendant  the  burden  of  making  good  any 
defense  which  it  might  have  upon  this 
ground. 

In  Brown  v.  Board  of  Education,  supra, 
plaintiff  sued  the  Board  of  Education  of  the 
city  of  Pomona,  Cal.,  for  the  reasonable  val- 
ue of  certain  plans  and  speclflcations  for  the 
building  of  two  public  school  buildings, 
which  plans  and  speclflcations  it  was  averred 
had  been  duly  approved,  accepted,  and  adopt- 
ed by  the  defendant.  It  was  contended  by 
the  defendant  that  the  power  of  the  board 
of  education  to  build  schoolhouses  was  limit- 
ed by  a  statute,  providing  that  such  might  be 
done  only  "when  directed  by  a  vote  of  their 
district,"  and  "with  the  approval  of  the 
board  of  trustees,"  and  that  the  complaint 
failed  to  show  that  the  board  of  education 
was  thus  empowered  to  contract  for  the 
services  in  question,  and  stated  no  cause  of 
action.  The  trial  court  sustained  a  demur- 
rer to  the  complaint  The  Supreme  Court 
of  California  held,  however,  that  the  com- 
plaint stated  a  cause  of  action,  upon  the 
ground  that  the  contract,  not  being  upon  Its 


face  necessarily  beyond  the  scope  of  the  de- 
fendant's authority,  would,  in  the  absence  of 
proof,  be  presumed  to  be  valid. 

We  are  referred  by  learned  counsel  for 
the  respondent  to  authorities  holding  that  a 
corporation  of  the  general  character  such  as 
is  the  defendant  is  not  bound  by  a  contract 
unless  it  is  made  In  the  manner  prescribed 
by  law.  Such  is  the  case  of  Johnson  v.  School 
District,  67  Mo.  319,  a  case  going  to  the  ex- 
treme In  upholding  this  doctrine,  but  one 
where  no  contract  was  in  fact  made  by  the 
board  of  directors  as  such,  which  board  alone 
had  the  authority  to  make  such  a  contract 
as  that  sued  upon.  Other  cases  might  be 
referred  to  in  this  connection,  but  all  of  such 
cases  are  here  beside  the  mark,  and  it  would 
serve  no  useful  purpose  to  discuss  them. 
There  is  no  evidence  in  the  record  to  show 
that  there  was  a  failure  to  comply  with  the 
law  respecting  the  taking  of  bids,  and  the 
awarding  of  the  contract  to  the  lowest  re- 
sponsible bidder.  What  may  be  the  effect 
ui)on  plaintiff's  right  to  recover  upon  a  show- 
ing of  such  failure  is  a  matter  which  we  may 
leave  for  consideration  at  a  time  when  it  is 
jftopeily  before  us. 

[2]  Something  is  also  said  respecting  the 
failure  of  plaintiff  to  offer  In  evidence  the 
specifications  in  question ;  and  there  appears 
to  be  some  contention  that  plaintiff  did  not 
show  that  certain  items  were  furnished.  The 
specifications,  as  we  have  said,  were  identifled, 
and  were  before  the  court  And  though  they 
were  not  formally  offered  in  evidence,  tes- 
timony was  offered  and  admitted,  without 
objection,  to  the  effect  that  the  metal  book 
stacks  had  been  furnished  in  accordance  with 
the  specifications  accompanying  the  contract 
This  was  sufficient  to  make  out  a  prima  fade 
case,  80  far  as  concerns  this  question.  As  to 
the  question  of  other  items,  mentioned  above,' 
it  is  sufildent  to  say  that  the  record  before  ua 
discloses  nothing  on  this  score  to  affect 
plaintiff's  right  of  recovery.  Plaintiff  sued 
in  the  Justice  court  for  the  balance  claimed 
to  be  due  for  furnishing  metal  book  stacks. 
The  contract  in  evidence  refers  only  to  such 
metal  book  stacks.  And  upon  proof  by  plain- 
tiff that  the  latter  were  furnished  pursuant  to 
the  contract,  according  to  the  speclflcations, 
were  delivered  to  and  accepted  by  the  de- 
fendant, without  objection  thereto,  and  that 
a  portion  of  the  contract  price  was  paid  on 
account  thereof,  a  prima  facie  case  was  made 
upon  the  cause  of  action  sued  upon.  If  any 
other  items  were  in  any  manner  Involved  in 
the  transaction,  this  record  falls  to  disclose 
it  Whatever  defense,  if  any,  defendant  may 
have  on  any  such  score,  or  otherwise,  it  may 
make  upon  a  showing  of  the  pertinent  facts. 

The  Judgment  will  therefore  be  reversed 
and  the  cause  remanded,  to  be  proceeded 
vrlth  accordingly.    It  is  so  ordered. 

NORTONI,  J.  concurs.  REYNOLDS,  P. 
J.,  dissents,  being  of  the  opinion  that  on  the 
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authority  of  Kane  ft  Oo.  ▼.  Scbool  District, 
48  Mo.  App.  408,  loc.  <At  416,  and  Savage  T. 
City  of  Springfield,  83  Mo.  App.  822,  loc.  dt. 
328,  tbe  plaintiff  cannot  recover.  The  defend- 
ant is  organized  vinder  article  13,  chapter 
109,  Revised  Statutes  1909;  and  section  11039 
requires  that  all  contracts  for  school  supplies 
shall  be  let  "to  tbe  lowest  responsible  bidder 
complying  with  the  terms  of  the  letting."  As 
no  evidence  of  any  such  letting  Is  here  pres- 
ent, be  is  of  the  opinion  that  the  Indgment 
should  be  affirmed. 


O'SHEA  V.  LEHB. 

(St.  Lionis  Court  of  Appeals.    Missouri.    March 
Term,  1914.) 

1.  Bnx8   AHD    NoTBB   ({    108*)— Validity— 

E'BAUD. 

That  tbe  maker  of  a  note,  a  business  man, 
who  could  read  and  write,  signed  it  without 
reading  it,  believing  it  to  be  a  receipt,  and 
though  the  pajee  cliaracterized  it  as  a  receipt, 
was  not  sumdent  to  show  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §S  233-240;  Dec.  Dig.  { 
108.*] 

2.  JuDoiocKT  (S  956*)— Idbntitt  or  Issues- 
Evidence. 

Whether  a  note  sued  on  was  in  issue  in  a 
former  case,  tbe  record  of  such  case  was  the 
beat  evidence. 

[E!d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {$  1822-1825 ;   Dec.  Dig.  §  9o6.*] 

3.  Evidence  ({  91*)— Bubdbn  of  Pbooj^Pab- 

ty  assehting  altibmative. 

Where  plaintiff,  in  his  petition,  declared 
on  a  loan  to  defendant,  and  sought  to  recover 
because  of  his  failure  to  ol»erve  the  obligation 
to  repay,  and  defendant  answered  by  general  de- 
nial, the  burden  of  proof  was  upon  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  113;  Dec  Dig.  §  91. •] 

4.  Evidence  (|  94*)— Burden  or  Pbooi>— Pab- 

TT  ASSEBTINO  AlTIBKATIVE. 

Though  tbe  burden  of  the  evidence  may 
shift  from  side  to  side,  tbe  burden  of  proof  re- 
mains throughout  on  the  party  asserting  the 
affirmative  of  the  proposition  to  be  sustained. 

[B^.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  116,  117;    Dec.  Dig.  {  94.»] 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam If.  Elnsey,  Judge. 

Action  by  Joseph  O'Shea  against  William 
F.  Lehr.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  Is  a  suit  for  $2,000  alleged  to  have 
been  loaned  by  plaintiff  to  defendant  De- 
fendant denies  that  he  borrowed  the  amount, 
but  says  plaintiff  paid  It  to  him  on  a  note  of 
$5,000.  The  finding  and  Judgment  were  for 
defendant,  and  plaintiff  prosecutes  the  ap- 
peaL 

Plaintiff  says  be  and  defendant  were  part- 
ners In  the  matter  of  wreclclng  some  build- 
ings and  the  sale  of  the  materials  therefrom 
thus  acquired,  and  during  the  time,  on  May 
22,  1909,  he  loaned  to  defendant  $2,000.  De- 
fendant denies  that  he  was  Interested  as  a 


partner  with  plaintiff  In  ttte  matter  of 
wrecking  bnlldlngs,  but  says  he  advanced  a 
certified  check  of  $6,000  to  plaintiff,  to  be  de. 
posited  with  tbe  city  authorities  as  an  ear- 
nest of  good  faith  when  the  contract  was  let 
to  plaintiff,  and  for  this  sum  plaintiff  execut- 
ed to  him  the  $5,000  note  referred  to.  Touch- 
ing this  matter,  plaintiff  insists  that  he  did 
not  understandlngly  execute  a  note  to  de- 
fendant, but  signed  a  writing,  which  is  in 
form  a  promissory  note,  at  defendant's  re- 
quest, believing  it  to  be  a  mere  receipt  for 
the  $5,000  draft,  as  it  was  so  denominated  by 
defendant  at  the  time. 

Plaintiff's  counsel,  in  his  brief,  has  stated 
the  facts  pertaining  to  the  controversy,  and 
out  of  which  It  arises  most  favorably  to  his 
client  and  we  reproduce  that  statement  here 
as  revealing  a  general  outilne  of  the  evidence. 

"On  September  2,  1908.  John  P.  Boyce, 
commissioner  of  supplies  for  the  city  of  St. 
Louis,  began  advertising  for  sale  all  of  the 
certain  condemned  bnlldlngs  located  on  dty 
blocks  208  east  and  208  west  of  said  dty, 
being  the  city  blocks  on  which  the  new  mu- 
nldpal  court  buildings  now  stand.  It  was 
stated  in  the  advertlsem^it  that  'the  suc- 
cessful bidder  will  take  down  all  structures 
to  the  ground  line  and  remove  all  the  mate- 
rial on  the  aforesaid  premises,  leaving  cel- 
lars, dstems,  wells,  vaults  or  other  excava- 
tions free  from  debris  of  any  and  all  kinds  on 
or  before  December  16,  1908.'  The  bidder, 
by  the  terms  of  said  advertisement,  was  re- 
quired to  present  with  his  bid  a  certified 
check  for  $5,000  on  some  bank  or  trust  com- 
pany of  said  city,  payable  to  the  order  of  the 
dty  treasurer,  as  a  guaranty  that  all  the  re- 
quirements of  the  contract  would  be  fulfilled. 
All  bids  were  to  be  presented  to  said  commis- 
sioner on  or  before  September  14,  1908,  the 
day  on  which  said  bids  were  to  be  opened. 

"On  September  11,  1908,  plaintiff,  in  re- 
sponse to  a  postal  card  which  he  recdved 
from  the  Eellermann  Contracting  Company, 
asking  him  to  call  and  figure  on  some  work, 
called  at  the  office  of  that  company  in  the 
Boe  building,  Fifth  and  Pine  streets.  When 
he  called  at  said  office  he  met  defendant  who 
was  the  secretary  and  treasurer  of  said  com- 
pany. Among  other  questions  wlilch  defend- 
ant asked  appellant  at  that  time  was  the 
question  of  whether  or  not  plaintiff  knew  of 
said  buildings  that  were  going  to  be  wrecked, 
and  which  were  situated  on  the  blocks  of 
ground  on  which  said  court  buildings  were 
to  be  erected.  And  defendant  also  asked 
Plaintiff  if  he  was  going  to  figure  on  that 
Job.  Plaintiff  shrugged  his  shoulders  and 
shook  his  head,  and  told  respondent  that  he 
thought  It  was  too  big  a  Job  for  him,  appel- 
lant, to  handle.  This  was  on  the  11th  day  of 
September,  1908,  only  two  days  before  the 
day  on  which  the  bids  for  said  work  had  to 
be  presented.  Defendant  then  told  plaintiff 
to  go  to  the  supply  commissioner's  office  and 


•For  other  cases  we  same  topic  sind  section  NUMBER  In  Dec.  Dig.  ft  Am.  Die.  Kej-Mo.  Series  <ft  Rep'r  Indexes 
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see  what  he  could  do.  Plaintiff  In  response  to 
this  request  of  defendant  said:  'All  right,  I 
will  run  right  up  there  and  see  what  the  con- 
ditions are  and  figure  the  Job.'  Appellant  did 
go  to  the  oface  of  said  supply  conunlssloner 
and  met  there  a  Mr.  Bakersmith,  In  charge 
of  said  office,  and  asked  him  what  the  condi- 
tions were  in  regard  to  said  work,  and  was 
told  that  it  required  a  $5,000  certified  check, 
and  Mr.  Bakersmith  then  told  appellant  that 
the  $6,000  certified  check  that  was  required 
to  be  presented  with  the  bid  would  be  applied 
toward  the  payment  of  the  buildings  in  case 
they  were  the  successful  bidders.  Plaintiff 
then  returned  to  defendant's  ofilce  and  told 
-defendant  what  Mr.  Bakersmith  bad  told 
him.  Respondent  then  told  plaintiff  to  come 
to  his  office  the  next  day,  which  was  Satur- 
day, and  to  come  down  early,  d  o'clock,  as  re- 
spondent was  going  away,  and  he  would  see 
appellant  Plaintiff  did  call  at  defendant's 
office  the  next  morning  about  9  o'clock,  re- 
mained there  about  two  minutes,  and  then 
defendant  came  out  of  bis  private  office  and 
said  to  plaintiff,  'Come  ahead.'  Plaintiff  and 
defendant  then  went  down  to  the  street,  and 
when  they  got  to  Broadway  defendant  said 
to  plaintiff :  'If  you  want  to  assume  a  part- 
nership In  the  wrecking  of  these  buildings 
up  here,  I  don't  want  you  to  tell  anybody  I 
bare  any  connection  with  this,  because  my 
company  might  not  like  to  go  into  anything 
outside  of  its  own  business.'  And  plaintiff 
replied:  'That  will  be  satisfactory  to  me; 
anything  you  say  to  me  I  will  keep  quiet.' 
They  then  walked  up  to  the  German-Ameri- 
can Bank,  located  at  the  comer  of  Fourth' 
street  and  Franklin  avenue,  defendant  went 
into  the  bank,  and  plaintiff  remained  outside. 
When  defendant  came  out  he  told  plaintiff 
he  got  a  certified  check  for  $5,000.  They 
then  walked  back  to  defendant's  office,  at 
which  place  defendant  asked  plaintiff  if  he 
had  a  suit  case,  and  when  plaintiff  told  him 
be  had,  he  asked  to  borrow  It  Appellant 
told  him  all  right;  that  he  would  get  the  suit 
case;  Plaintiff  then  went  out  to  his  home, 
got  the  suit  case,  returned  with  it  to  defend- 
ant's office  about  2  o'clock.  He  went  Into 
defendant's  private  office,  and  defendant  said 
to  him:  'Joe,  I  want  you  to  sign  i^  receipt 
now.  I  am  in  a  hurry  to  get  away;  it  Is 
Just  a  receipt  to  show,  in  case  anything  hap- 
pens to  me  on  my  trip,  we  will  know  what 
become  of  this  $5,000  certified  check.'  Plain- 
tiff signed  the  paper  which  he  supposed  was 
a  receipt  and  went  on  about  his  business. 
In  the  hurry  he  never  noticed  the  paper 
which  he  signed,  supposed  It  was  a  receipt, 
what  defendant  told  him  It  was.  And  he  did 
not  learn  that  tills  paper  he  signed,  and 
which  he  supposed  to  be  a  receipt  was  In 
the  form  of  a  $6,000  promissory  note,  until 
after  he  had  Instructed  his  counsel  to  bring 
suit  against  the  Kellermann  Contracting 
Company  to  recover  some  money  which  that 
company  owed  him  for  some  excavating  work 


done  for  what  was  known  as  the  Dldksea 
street  Job. 

"On  Monday  morning,  September  14,  1908, 
plaintiff  called  at  defendant's  office,  which 
was  In  the  office  of  the  Kellermann  Contract- 
ing Company,  and  there  met  one,  Wishmeyer, 
who  was  in  the  employ  of  said  company;  and 
Wishmeyer  then  handed  plaintiff  an  envelope 
In  which  was  said  certified  check  for  $5,000 
and  two  bids,  which  were  written  up  by 
Wishmeyer;  and  in  one  of  these  bids,  be, 
Wishmeyer,  had  Inserted  the  figures  $4,100, 
and  In  the  other  he  left  the  place  for  the 
amount  to  be  bid  blank,  and  told  plaintiff.  If 
he  found  he  could  get  the  buildings  at  $4,100, 
to  use  the  $4,100  bid,  and,  if  not,  then  fiU 
out  the  $4,900  bid;  that  Is,  Insert  the  figures 
$4,900  in  the  proposal.  Plaintlfl  went  to 
the  office  of  the  supply  commissioner  with 
said  check  and  said  bids,  and  then  inserted 
the  figures  ?4,900  in  the  bid  in  which  the 
amount  was  left  blank,  handed  that  and  said 
check  to  Mr.  Bakersmith,  who  was  then  In 
the  supply  commissioner's  office.  Plaintiff 
then  returned  to  the  office  of  said  contracting 
company,  and  reported  to  Wishmeyer  what 
he  had  done.  The  next  day  he  was  notified 
that  the  contract  was  awarded  to  him. 

"It  appears  from  the  testimony  that  said 
supply  commissioner  would  not  apply  the 
said  $5,000  certified  check  in  payment  for 
said  buildings,  but  required  that  plaintiff 
put  up  $4,900  to  pay  for  the  buildings,  and 
also  ^ve  a  bond.  Plaintiff  reported  to  Wish- 
meyer, the  person  whom  defendant  had  told 
plaintiff  would  look  after  the  matter,  what 
said  supply  commissioner  required,  and  he 
told  Wishmeyer  that  he  had  better  try  and 
get  in  communication  with  defendant  who 
was  then  in  Colorado.  Wishmeyer  promised 
plaintiff  that  he  would  try  and  locate  de- 
fendant; that  he,  Wishmeyer,  had  already 
made  arrangements  with  a  Mr.  Janis  about  a 
bond,  and  for  plaintiff  to  go  and  see  him. 
Plaintiff  did  call  on  Mr.  Janis,  who  asked 
plaintiff  who  was  In  the  contract  with  him, 
and  plaintiff  first  declined  to  tell  him,  say- 
ing that  he  promised  not  to  reveal  the  name 
of  the  person  who  was  In  the  contract  with 
him,  but  finally  told  Janis  that  It  was  re- 
spondent, Lehr.  T^hen  the  question  of  get- 
ting the  $4,900  to  pay  for  the  building  came 
up,  and  Mr.  Janis  asked  plaintiff  where  he 
did  bis  banking  business,  and  plaintiff  told 
him  at  the  Merchants-Laclede  National  Bank. 
Plaintiff  and  Mr.  Janis  then  went  to  said 
bank,  and  plaintiff  was  told  by  the  cashier 
there  that  that  bank  would  cash  a  note  If 
plaintiff  got  an  indorser  on  the  note.  Plain- 
tiff then  went  to  the  office  of  said  Keller- 
mann Contracting  Company,  and  asked  Wish- 
meyer, who  was  there.  If  he  would  ask  Mr. 
Kellermann,  president  of  that  company,  If 
he  would  indorse  a  note  for  $4,900.  Plain- 
tiff afterwards  went  Into  the  office  of  Mr. 
Kellermann,  and  he  Indorsed  the  note,  and 
plaintiff  then  went  to  the  Merchants-Luclcde 
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National  Bank,  and  that  bank  gave  him 
$4,000  for  the  note.  Plaintiff  then  got  a 
certified  check  for  that  amount,  which  he 
took  to  the  office  of  said  supply  commission- 
er. The  bond  having  been  filed,  the  work  of 
wrecking  said  buildings,  which  plaintiff  and 
defendant  purchased  from  said  city,  wa»  be- 
gan about  the  25th  day  of  September,  190& 
Plaintiff  and  defendant  were  partners  ib 
that  work  or  undertaking. 

"Defendant  returned  from  his  trip  to  Colo- 
rado about  two  weeks  after  the  time  he  left 
St  Louis,  which  was  September  12,  1908. 
And  when  he  returned  plaintiff  told  him 
what  he  had  done  In  the  matter,  that  in- 
stead of  the  supply  commissioner  using  the 
$5,000  certified  check,  which  was  deposited 
with  the  bid,  to  pay  for  said  buildings,  as 
Mr.  Bakersmlth  promised  him  they  would 
do,  they  held  it,  and  required  plaintiff  to 
not  only  furnish  a  bond,  but  also  required 
him  to  put  up  $4,900  to  pay  for  the  build- 
ings, and  that  to  obtain  this  $4,000  he  had 
to  get  Mr.  Kellermann  to  Indorse  a  $4,900 
note.  This  note  for  $4,900  fell  due  on  the 
18th  of  December,  1908,  and  when  it  came 
due  plaintiff  took  $2,500,  which  he  had  ob- 
tained from  the  sale  of  materials  that  were 
taken  from  said  buildings  that  were  imr- 
chased  from  saiu  city,  and  defendant,  Lehr, 
took  $2,400  of  his  money  which  he  had  to 
borrow,  and  they  went  to  the  bank,  where 
this  note  was,  and  paid  it  For  the  $2,400 
which  defendant  contributed  toward  the  pay- 
ment of  said  $4,900  note,  he  took  no  note 
(rom  plaintiff.  This  $2,400  was  paid  back  to 
respondent  with  money  that  had  been  ob- 
tained from  the  sale  of  material  taken  from 
said  buildings,  in  sums  as  follows:  $1,000 
January  18,  1909,  and  $1,400  about  February 
17,  1909,  and  defendant  was  not  paid  any 
interest  for  the  use  of  that  $2,400  which  he 
put  up  to  pay  said  $4,900  note. 

"From  the  time  defendant  returned  from 
Colorado,  which  was  about  the  1st  of  Octo- 
ber, 1908,  until  the  time  they  stopped  work- 
ing on  those  buildings  In  1909,  he,  defend- 
nnt,  would  be  up  about  the  place  where  those 
buildings  were  ueing  wrecked  very  often,  as 
much  as  two  and  three  times  a  week.  And 
he  gave  orders  to  the  foreman  there,  and 
made  suggestions  with  reference  to  the  work. 
And  defendant  told  the  foreman,  Brock- 
hausen,  that  he,  Lehr,  was  Interested  In  the 
work,  and  had  money  invested  in  the  prop- 
ositions. Defendant  had  Wlshmeyer,  who 
was  in  the  employ  of  said  Lehr  and  said 
Kellermann  Contracting  Company,  look  after 
the  work  of  keeping  the  books  in  which  an 
account  of  the  work  done  in  doing  said 
wrecking  work  was  kept;  he,  Wlshmeyer, 
going  up  to  the  office  on  Tnirteenth  and 
Market  streets,  where  the  said  books  were 
kept,  nearly  every  night  and  working  there 
on  the  books  from  214  to  4  hours  each  night, 
and  he  would  also  go  there  some  times  dur- 
ing the  day,  and  would  work  there  all  day 


Sundays,  while  said  wrecking  work  was  pro- 
gressing. He,  Wlshmeyer,  would  make  out 
statements,  would  keep  track  of  the  pay  roll, 
and  at  times  would  take  money  to  the  bank. 
There  was  also  another  bookkeeper  named 
Schafer,  who  worked  on  the  books  at  the 
office  during  the  daytime  Wlshmeyer  told 
the  foreman,  Brockhausen,  that  he,  Wlsh- 
meyer, was  there  to  take  care  of  defendant's, 
Lehr's,  Interest 

"On  the  22d  day  of  May,  1909,  about  1 
o'dodc,  defendant  called  at  the  office  at  Thir- 
teenth and  Market  streets  to  see  plaintiff, 
O'Shea,  and  while  there  in  the  presence  of 
the  witness,  Hughes,  he  told  plaintiff,  that, 
he,  Lehr,  had  some  notes  to  take  up;  that  he 
needed  money  very  bad,  and  asked  plaintiff 
for  the  loan  of  $2,000.  Plaintiff  In  reply  told 
him  that  the  company,  referring  to  the  Kel- 
lermann Contracting  Company,  owed  him, 
plaintiff,  $3,000,  and  he  would  loan  him  $2,- 
000  of  this  money,  providing  defendant  would 
pay  him  back  in  a  few  days,  as  plaintiff 
needed  it  Defendant  stated  in  r€ply  that 
that  was  satisfactory  to  him,  and  then  plain- 
tiff and  defendant  went  down  to  the  office 
of  said  contracting  company  in  the  Roe  build- 
ing. Fifth  and  Pine  streets,  and  went  up  to 
the  private  office  of  defendant,  and  he  then, 
as  treasurer  of  said  contracting  company, 
wrote  out  a  check  payable  to  plaintiff  for 
$2,000,  handed  It  to  plaintiff,  who  wrote  his 
name  across  the  back  of  it  and  then  returned 
It  to  defendant.  Then  plaintiff  signed  a  re- 
ceipt in  favor  of  said  contracting  company, 
showing  that  the  plaintiff  had  received  $2,- 
000  on  account  of  the  $3,000  which  said  com< 
pany  owed  him  for  work  done  on  what  was 
known  as  the  Dickson  street  Job;  and  then 
plaintiff  left  said  office.  Defendant,  after- 
wards had  said  check  cashed.  Plaintiff  some 
time  later  asked  defendant  to  return  to  him 
said  $2,000  which  he  loaned  him;  but  de- 
fendant did  not  comply  with  this  request 
Plaintiff  also  requested  the  Kellermann  Con- 
tracting Company  to  pay  him,  plaintiff,  the 
balance,  $1,000,  which  that  company  yet 
owed  plaintiff  on  account  of  the  work  done 
on  said  Dickson  street  Job,  and,  he  not  re- 
ceiving it  filed  suit  on  the  22d  day  of  Jan- 
uary, 1910,  against  said  company  to  recover 
said  sum.  In  that  suit  said  company  filed 
as  a  counterclaim  said  paper,  which  defend- 
ant in  this  case  claims  was  given  him  as  a 
$5,000  note,  and  which  plaintiff  claims  was 
signed,  given  as,  and  Intended  for,  a  receipt, 
claiming  that  Lehr  had  assigned  said  paper 
to  it.  All  the  witnesses  who  testified  in  that 
case  testified  in  this  case  of  O'Shea  ▼.  Lehr ; 
and  the  testimony  given  in  that  case  was 
practically  the  same  as  that  given  In  this 
case  now  before  this  court.  In  fact  the  tes- 
timony in  this  case  was  much  stronger  and 
more  In  favor  of  plaintiff,  O'Shea,  than  was 
the  testimony  In  the  case  of  O'Shea  v.  Kel- 
lermann Contracting  Company.  The  Keller- 
mann Case  was  tried  before  a  Jury,  and  the 
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Jury  In  that  case  returned  a  verdict  In  favor 
of  plaintiff,  CShea,  and  against  said  Keller- 
mann  Ck>ntractlng  Company  for  $1,000,  the 
balance  due  platntlff  on  the  said  Dickson 
street  Job,  and  also  decided  In  favor  of 
(ySbea  on  defendant's  counterclaim,  thereby 
sustaining  plaintiff  In  his  contention  that 
the  paper  which  defendant  claims  was  given 
as  a  $5,000  note  was  In  fact  only  a  receipt, 
and  was  given  and  signed  as  such  by  O'Shea. 
No  appeal  was  taken  from  that  Judgment, 
but  It  was  paid,  by  the  d^endant  In  this 
case. 

"To  plalntlfTs  petition  filed  In  the  case  at 
bar  defendant  filed  a  general  denial.  But 
at  the  opening  of  the  case  he  admitted  rec^v- 
Ing  the  $2,000,  but  set  up  the  claim  that 
plaintiff  was  Indebted  to  him  on  a  $5,000  note, 
and  that  said  sum  was  given  In  part  payment 
of  that  note.  This  plaintiff  denied.  The 
question  of  whether  the  paper  purporting  to 
be  a  $5,000  note  was  a  note  or  a  receipt  was 
one  of  the  principal  questions  In  the  case. 

"The  case  was  submitted  to  the  Jury,  and 
they  found  a  verdict  for  defendant" 

Chas.  J.  Macauley  and  Harry  H.  Haeussler, 
both  of  St.  Louis,  for  appellant.  Schnur- 
macher  &  Rassieor,  of  St  Louis,  for  respond- 
ent 

NOBTONI  3.  (after  stating  the  facts  as 
above).  The  above  statement  is  the  most 
favorable  view  of  the  case  to  plaintiff,  for 
there  Is  an  abundance  of  contradictory  evi- 
dence in  the  record  Introduced  on  the  part 
of  defendant.  Defendant  insists  that  he  at 
no  time  became  a  partner  with  plaintiff  In 
the  matter  of  wrecking  the  buildings  but 
merely  undertook  to  aid  him  upon  his  urgent 
solicitation  to  do  so.  Defendant  says  that  he 
advanced  the  $5,000  certified  check  to  plain- 
tiff as  a  loan  and  took  his  note  therefor,  pay- 
able on  demand,  both  parties  expecting  that 
the  check  would  be  withdrawn  from  deposit 
with  the  city  anthorltles  in  a  few  days,  and 
returned  to  defendant  Defendant's  book- 
keeper, Wlshmeyer,  says  substantially  the 
same  about  this  transaction,  and  testifies 
that  he  drew  up  the  note,  which  plaintiff 
signed,  on  the  day  of  its  date,  September 
14th,  two  days  after  defendant  had  gone  to 
Colorado.  Wlshmeyer  says,  too,  and  defend- 
ant testifies  to  the  same  effect,  that  though 
he  was  the  bookkeeper  of  the  Kellermann 
Contracting  Company,  he  kept  books  for 
plaintiff  as  well,  under  an  agreement  by 
which  plaintiff  was  to  pay  him  for  such  serv- 
ice and  that  he  In  no  manner  represented  de- 
fendant while  so  doing.  Defendant  explains 
the  matter  of  advancing  $2,400  to  enable 
plaintiff  to  pay  the  $4,900  note  on  which  Kel- 
lermann was  security,  saying  that,  unless  he 
did  so,  he  feared  plaintiff  would  abandon  the 
contract  with  the  city,  and  thus  forfeit  the 
$5,000  certified  check,  which  he  hoped  to  en- 
able lilm  to  recover  so  as  to  compensate  the 


Indebtedness  plaintiff  owed  him.  Defendant 
further  explains  that  his  frequent  presence 
about  the  work  being  conducted  by  plaintiff 
was  because  of  his  desire  to  urge  it  along, 
so  that  he  might  receive  paym^it  of  the  $5,- 
000  advanced  tmder  circumstances,  suggest- 
ing at  the  time  that  it  might  be  returned 
within  a  few  days,  but  which  subsequently 
threatened  to  entail  a  loss  upon  him.  Touch- 
ing the  $2,000  here  In  suit  it  is  insisted  by 
defendant  that  plaintiff  paid  him  tliat  sum 
to  be  credited  on  the  $5,000  note,  and  Wlsh- 
meyer, the  bookkeeper,  testifies  to  the  same 
effect  Defendant  and  Wlshmeyer  both  say 
that  defendant  was  constantly  after  plain- 
tiff, endeavoring  to  collect  money  from  him, 
and  finally  he  was  induced  to  assign  a  check 
for  $2,000  of  the  Kellermann  Contracting 
Company  to  defendant  as  a  payment  thereon, 
and  this  is  the  $2,000  in  controversy.  De- 
fendant says  he  credited  the  amount  on  the 
note,  with  plaintiff's  acquiescence,  as  he  did 
the  $1,100  collected  from  plaintiff  about  a 
month  before  that  date.  From  what  has  been 
said,  it  appears  that  there  is  a  controvosy 
between  the  parties  as  to  whether  or  not 
plaintiff  executed  to  defendant  the  $5,000 
note  in  suit,  and  whether  or  not  the  sum  of 
$2,000  sued  for  was  to  be  credited  thereon. 
(Plaintiff  testifies  that  he  affixed  his  signa- 
ture to  the  $5,000  note,  believing  It  was  a 
receipt,  and  that  he  did  this  at  the  instance 
of  defendant.  Defendant  says  he  left  the 
draft  wltii  Wlshmeyer  and  went  to  Colorado, 
and  that  Wlshmeyer  took  the  note  tor  him 
from  plaintiff  two  days  thereafter,  and  the 
note  appears  to  be  dated  accordingly,  that  is, 
September  14th.  Wlshmeyer  testifies  posi- 
tively that  upon  delivering  the  $5,000  draft 
of  plaintiff  on  Monday  morning,  September 
14th,  he  drew  up  the  note  and  required  plain- 
tiff to  sign  it  as  defendant  had  Instructed 
him  to  do  before  leaving  for  Colorado  on 
Saturday.  Wlshmeyer  says,  too,  plaintiff  un- 
derstood the  transaction  fully.  The  testimo- 
ny of  plaintiff  is  to  the  effect  that  he  went 
to  defendant's  qffice  on  Saturday  afternoon, 
September  12th,  when  defendant  said  to  him, 
"Joe,  I  want  you  to  sign  a  receipt  now.  I 
am  in  a  hurry  to  get  away;  It  Is  Just  a  re- 
ceipt to  show.  In  case  anything  happens  t& 
me  on  my  trip  we  will  know  what  become  of 
this  $5,000  certified  check."  Plaintiff  says 
upon  this  statement  being  made  by  defendant 
he  merely  signed  the  note  without  reading, 
thinking  it  was  a  receipt  and  went  away; 
moreover,  that  It  was  several  months  there- 
after before  he  learned  that  defendant  claim- 
ed to  have  his  note,  and  that,  though  he  paid 
defendant  $1,100,  in  April,  he  made  this  pay- 
ment to  defendant  as  his  partner  as  a  part 
of  the  proceeds  of  the  wrecking  business,  and 
not  as  a  payment  on  the  note. 

[1,2]  Plaintiff  requested  the  court  to  in- 
struct the  Jury  that  If  be  signed  this  note  un- 
der the  circumstances  above  set  forth,  believ- 
ing It  was  a  receipt  at  the  time,  then  the  fiud- 
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ing  ahoold  be  for  him  iflUi  respect  of  that 
matter.  The  court  refused  this  instmction, 
and  it  Is  urged  such  was  error,  for  it  Is  said 
on  the  evidence  the  question  is  one  of  fact 
as  to  whether  or  not  plaintiff  had  given  de- 
fendant his  note,  or  merely  signed  a  receipt 
for  the  $5,000  Check.  But  It  Is  clear  enough 
that  the  court  did  not  err  In  refusing  this 
Instruction,  for  the  evidence  is  wholly  insuffi- 
cient under  the  decisions  In  this  state  to  ren- 
der the  questions  concerning  It  one  for  the 
Jury.  There  Is  nothing  In  the  record  to  sug- 
gest that  plaintiff  was  unlearned,  or  not  am- 
ply able  to  care  for  himself  in  transactions 
of  the  character  here  Involved.  Indeed,  he 
appears  to  be  an  active  business  man,  con- 
ducting extensive  operations  as  a  contractor, 
and  reads  and  writes,  as  business  men  usual- 
ly do.  The  rule  Is  that  unless  fraud  Is  prac- 
ticed upon  him  a  person  who  signs  a  contract 
Is  conclusively  presumed  to  know  Its  contents, 
and  to  assent  to  the  terms  it  reveals  on  its 
face.  The  mere  fact  that  he  omits  to  read 
the  contract  before  affixing  his  signature 
thereto  In  no  wise  alters  the  rule.  But  it 
Is  true  that  If  a  party  is  Induced  through 
fraud  and  deceit  to  sign  a  promissory  note 
when  he  believed  be  was  signing  a  receipt 
only,  relief  may  be  afforded  to  him  either  In 
law  or  in  equity. 

Where  one  is  Induced  by  another  to  rely 
upon  his  reading  the  contract  to  him  before 
signing,  and  such  person  misreads  it,  with  a 
view  to  deceive,  and  thus  obtaius  bis  sig- 
nature to  a  document  different  from  that  in- 
tended, relief  may  be  had  on  such  showing 
alone.  But  this  proceeds  from  the  fact  that 
such  a  betrayal  of  confidence  Is  both  so  re- 
volting and  so  infrequent  that  it  is  not  likely 
to  be  anticipated  by  the  average  man.  See 
Tait  V.  Locke,  130  Mo.  App.  273,  282,  109  S. 
W.  105;  Carroll  v.  Peak,  150  Mo.  App.  446, 
136  S.  W.  061.  However,  cases  of  that  char- 
acter are  not  identical  with  those  where  noth- 
ing more  appears  than  a  mere  misrepresenta- 
tion of  the  contents  or  character  of  a  paper 
to  «hlch  another  affixes  his  signature.  In 
cases  of  the  character  last  referred  to,  some- 
thing more  must  appear  to  invalidate  the 
contract  than  that  the  party  merely  signed 
the  note  without  reading,  on  being  told  by 
the  party  presenting  It  that  It  was  a  receipt 
When  It  appears  that  the  person  so  signing 
the  note  Is  amply  able  to  read  and  under- 
stand, and  Is  familiar  with  business  transac- 
tions generally,  he  may  not  be  relieved  of  an 
obligation  on  the  grounds  of  fraud  or  mis- 
representation, unless  something  more  ap- 
pears to  mislead  or  trick  him  than  the  mere 
fact  the  party  presenting  the  note  said  it 
was  a  receipt.  Touching  such  matters,  Chan- 
cellor Kent  has  well  said:  "The  common  law 
affords  to  every  one  reasonable  protection 
against  fraud  In  dealing;  but  It  does  not  go 
to  the  romantic  length  o%  giving  Indemnity 
against  the  consequences  of  indolence  and  fol- 
ly, or  a  careless  indifference  to  the  ordinary 


and  accessible  means  of  information.''  2 
Kent's  Comm.  485.  Numerous  antboritles  in 
this  state  sustain  the  view  that  something 
more  is  required  to  render  the  question  of 
fraud  concerning  the  execution  of  an  instru- 
ment one  of  fact  for  the  Jury  than  the  mere 
signing  of  it  without  reading  by  one  who  Is 
amply  able  to  read  and  understand,  at  the 
request  of  another,  relying  on  his  statement 
concerning  the  contents  or  character  of  the 
contract.  See  Johnston  v.  Cov.,  etc.,  Ins.  Co., 
83  Mo.  App.  680,  690,  501;  Magee  v.  Verity, 
97  Mo.  App.  486,  71  S.  W.  472;  Crlm  v.  Crlm, 
162  Mo.  544,  652,  653,  554,  63  B.  W.  489,  54 
L.  R.  A.  602,  85  Am.  8t  B«p.  521;  Ely  v. 
Sutton,  162  8.  W.  766. 

The  court  did  not  err  in  refusing  to  submit 
to  the  Jury  the  matter  of  the  alleged  Imposi- 
tion upon  plaintiff,  in  obtaining  his  signature 
to  the  note,  when  he  suiqposed  it  was  a  mere 
receipt,  for  the  reason  the  evidence  touching 
this  matter  ts  Insufficient  to  create  an  is- 
sue of  fact  concerning  it  In  this  view  It 
was  competent  for  the  court  to  treat  the  note 
as  a  note  at  law,  executed  by  plaintiff  to 
defendant,  for  it  admittedly  bears  his  signa- 
ture, and  purports  on  Its  face  to  be  a  prom- 
issory note  in  the  usual  form. 

There  is  some  evidence  in  the  record  tend- 
ing to  prove  that  plaintiff  here  sued  the 
Kellermann  Contracting  Company,  of  which 
defendant  is  secretary,  for  a  balance  said  to 
be  due  plaintiff  on  a  contract  for  Improving 
Dickson  street,  and  that  he  prevailed  in  that 
action.  It  appears,  too,  that  defendant  as- 
signed the  $5,000  note  to  the  Kellermann 
Contracting  Company  some  months  after 
the  credits  of  $1,100  and  $2,000  were  entered 
thereon,  and  subsequently  the  Kellermann 
Contracting  Company  assigned  the  note  back 
to  defendant  It  Is  said,  though  not  proved 
in  the  case,  tbat  the  Kellermann  Contracting 
Company  Interposed  a  counterclaim  on  this 
$5,000  note  in  plaintiff's  suit  against  it,  and 
that  the  Jury  found  the  issue  with  respect  of 
It  in  favor  of  plaintiff.  However,  there  Is 
nothing  said  In  the  pleadings  touching  this 
matter  whatever.  Neither  plaintiff's  petition 
nor  defendant's  answer  refers  to  this  note. 
If  the  note  is  res  adjudicata  because  of  its 
having  been  In  suit  in  the  Kellermann  Case, 
no  reference  Is  made  to  that  matter  in  the 
pleadings,  and,  Indeed,  no  argument  Is  ad- 
vanced here  concerning  that  subject  Plaln- 
tilTs  petition  proceeds  on  the  theory  that  he 
loaned  defendant  $2,000,  which  defendant  re- 
fused to  pay  after  demand.  Defendant's  an- 
swer is  a  mere  general  denial,  and  the  note 
came  Into  the  case  by  way  of  the  evidence 
without  reference  to  it  in  the  pleadings. 
Plaintiff  sought  to  prove  that  the  note  was 
declared  upon  in  the  counterclaim  of  the  Kel- 
lermann Contracting  Company  In  his  suit 
against  that  concern,  and  the  finding  and 
Judgment  were  for  him  thereon.  An  objec- 
tion was  interposed  by  defendant's  counsel 
to  the  method  of  proof  to  the  effect  that  the 
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record  In  fhe  case  of  tbla  plaintiff  against 
the '  Kellermann  Contracftlng  Company  was 
the  best  evidence  concerning  that  matter. 
This  objection  the  court  sustained.  It  la  ar- 
gued the  court  erred  in  this  ruling,  but  we 
are  not  so  persuaded.  If  the  matter  were 
relevant,  the  best  evidence  concerning  It,  of 
course,  should  have  been  produced,  and  this 
was  not  done.  However,  It  is  to  be  said 
that  the  theory  pursued  by  defendant  in  the 
instant  case  goes  to  the  effect  that,  even 
though  the  note  was  in  suit  in  the  Keller- 
mann Case,  the  verdict  and  Judgment  there- 
in concluded  only  that  portion  which  remain- 
ed due  at  the  time,  for  It  is  said  the  $2,000 
involved  here  was  paid  by  plaintiff  to  defend- 
ant on  the  note  several  months  prior  to  its 
assignment  by  defendant  to  the  Kellermann 
Contracting  Company,  and  several  months  be- 
fore the  suit  against  that  company  in  which 
the  note  was  set  up  in  the  counterclaim. 
Concerning  this  feature  of  the  case,  it  is  un- 
necessary to  say  more  than  It  was  competent 
for  plaintiff  to  pay  f 2,000  on  the  note,  even 
though  it  was  obtained  from  him  through 
fraud,  if  he  saw  fit  to  do  so;  and,  as  that  pay- 
ment on  the  note  was  made,  if  at  all,  prior 
to  his  suit  against  the  Kellermann  Contract- 
ing Company,  of  course,  only  the  balance  ap- 
pearing to  be  due  on  the  note  thereafter 
could  become  the  subject  of  res  adjudicata 
in  any  view. 

[3, 4]  The  court  Instructed  the  Jury  that 
the  burden  of  proof  rested  upon  plaintiff,  and 
it  Is  urged  this  was  error.  But  we  are  not 
so  persuaded.  By  his  petition  plaintiff  stat- 
ed that  on  the  22d  day  of  May,  1909,  at  the 
request  of  defendant,  he  loaned  to  him  the 
sum  of  $2,000,  which  sum  defendant  agreed 
and  promised  to  pay.  The  suit  appears  to 
proceed  on  an  express  contract  to  repay  the 
money  as  If  it  were  a  loan,  and  because  of 
the  breach  of  the  agreement  to  do  so.  Obvi- 
ously, in  such  circumstances,  the  burden  of 
proof  Ues  with  the  plaintiff.  See  McKee  v. 
Verdln,  96  Mo.  App.  268,  70  S.  W.  154.  But 
St  Is  argued  because  defendant  concedes  in 
his  evidence  that  he  received  the  $2,000  from 
plaintiff,  but  says  It  was  paid  to  him  on  the 
note,  the  burden  was  thereby  shifted  to  him 
with  respect  of  this  matter.  This  suggestion 
Is  without  Influence  in  the  case,  for  plaintiff 
expressly  declares  upon  a  loan  to  defendant, 
and  seeks  to  recover  because  of  his  failure  to 
observe  the  obligation  to  repay  it  Moreover, 
though  the  burden  of  the  evidence  may  shift 
from  side  to  side  In  the  case,  as  that  given  by 
the  parties  appears  to  establish  or  rebut  a 
prima  fade  showing,  the  burden  of  proof  re- 
mains throughout  on  the  party  asserting  the 
affirmative  of  the  proposition  to  be  sustained. 
See  Berger  v.  Storage  &  Commission  Co.,  136 
Mo.  App.  36,  42,  116  S.  W.  444. 

It  would  unduly  extend  the  opinion  to  dis- 
cuss separately  all  of  the  instructions  re- 
fused, but  they  have  all  been  considered,  and 


we  see  no  reversible  error  with  respect  to 
the  rulings  thereon.  The  same  is  true  as  to 
the  rulings  on  the  evidence. 

The  Judgment  should  be  affirmed.    It  is  so 
ordered. 

EEXNOIiDS,  P.  X,  and  ALLEN,  J.,  concur. 


GALE  V.  J.  KENNARD  &  SONS  CARPET 

CO. 

(St  Louis  Court  of  Appeals.    Missouri.     April 

7,   1914.) 

1.  Masteb  and  Sebvant  (S  9*)— Renewal  of 
contbact  of  employment— definrieness. 

Plaintiff  bad  been  employed  as  manager  of 
one  of  defendant's  departments  for  several  years. 
By  his  first  contract,  be  was  assured  compensa- 
tion of  $3,500,  though  he  received  much  more. 
Under  his  contract  for  the  next  year,  he  received 
$7,800,  and  a  like  sum  for  the  next  two  years. 
For  the  year  preceding  the  one  in  gaestion,  how- 
ever, his  salary  was  reduced  to  $6,500.  At  the 
end  of  that  year  he  wrote  defendant's  president 
that  if  defendant  wished  "to  renew",  the  contract 
plaintiff  declined  to  accept  a  less  guaranty  than 
lie  had  received  "in  years  past,"  and  that  if 
his  suggestion  was  incompatible  with  defend- 
ant's plans  it  would  be  better  that  plaintiff 
should  be  then  advised  that  he  might  make  a 
change  then  rather  than  later,  but  that  if  the 
contract  should  be  renewed  plaintifF  desired  to 
feel  closer  allied  to  the  business,  etc.  Held, 
that  such  letter  proposed  a  new  contract  on  the 
basis  of  a  guaranteed  compensation  of  $7,800 
to  be  ascertained  in  the  same  manner  as  pro- 
vided by  the  contract  for  the  preceding  year,  and 
was  not  so  uncertain  that  it  could  not  be  made 
the  basis  of  a  contract  by  defendant's  oral  ac- 
ceptance of  the  terms  thereof  for  one  year. 

[EM.  Note.— For  other  cases,  see  Master  and 
Ser\ant  Cent  Dig.  |  11 ;    Dec.  Dig.  §  9.*] 

2.  KaSTEB  ANn  SKBVANT  ({  3*)— OONTRACT  OF 

Employment— Writing — Necessity. 

Where,  plaintiff  and  defendant  having 
agreed  on  a  contract  of  employment,  plaintiff 
contemplated  and  desired  that  a  written  con- 
tract be  prepared  and  executed,  but  defendant's 
president  said  that  a  written  contract  could  be 
drawn  up  at  any  time,  the  fact  that  no  written 
contract  was  actually  executed  did  not  invali- 
date the  contract  made. 

(E<d.  Note. — For  other  cases,  see  Master  and 
Senrant,  Cent  Dig.  §§  2,  3;  Dec.  Dig.  §  3.»] 

3.  Masteb  ano  Sebvant  (f  9*)— Cohtbact  or 
Employment— Renewal— ExEctJTioN. 

Whore  plaintiff  had  conferred  with  defend- 
ant's president  with  respect  to  a  letter  contain- 
ing the  terms  on  which  plaintiff  would  renew 
his  employment,  and  had  been  told  that  the 
matter  would  be  given  consideration,  plaintiff 
was  entitled  to  assume  on  calling  the  president's 
attention  thereto  at  a  later  time,  and  receiving 
his  oral  assent  to  the  renewal  of  the  contract, 
that  the  president  had  the  terms  of  the  letter  in 
mind  and  assented  thereto. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  11 ;   Dec.  Dig.  |  9.*] 

4.  Masteb  and  Servant  (|  80*)— Oontbact  or 
Employment  —  Breach  —  Pboof  —  Vabi- 
ANCE — "Gwabanty." 

Where,  in  several  employment  contracts, 
plaintiff  was  "guaranteed"  a  specified  compensa- 
tion, the  term  "guranty"  was  used  in  the  sense 
of  assurance  that  his  compensation  earned 
should  amount  to  a*  specified  sum,  and,  plaintiff 
having  sued  for  the  amount  of  such  assured 
compensation,  there  was  no  failure  of  proof  be- 
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cause  the  contntct  pleaded  was  for  "saJary" 
while  that  proved  was  for  a  "guaranty" ;  such 
proof  operating  at  most  as  a  mere  variance  of 
which  defendant  could  not  avail  itself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  107-127;  Dec.  Dig.  | 
80.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3178,  3179.] 

5.  Apfkal  and  £iBBOB  (I  882*)— LNSCBUcnoRa 
—Right  to  Allege  £33Bob. 

Defendant  was  not  entitled  to  object  to  in- 
structions given,  where  it  requested  an  instruc- 
tion on  its  own  behalf  containing  the  same  vice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3591-3610;  Dec.  Dig.  | 
882.»] 

6.  Appeai.  ahd  Ebbob   (I  1056*)— Rkvikw— 

Fbejudick. 

In  an  action  for  breach  of  an  alleged  con- 
tract of  employment,  the  making  of  which  de- 
fendant denied,  it  was  not  prejudiced  by  the 
exclusion  of  certain  letters  written  by  plaintiff 
to  defendant's  president  offered  to  show  that 
plaintiff  had  communicated  at  varions  times 
with  defendant's  president  with  respect  to  other 
matters,  as  tending  to  negative  the  idea  that 
plaintiff  did  not  have  ample  opportunity  to  have 
the  matter  of  his  contract  definitely  determined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
•Error,   Cent   Dig.   §{  4187-4193,   4207;    Dec. 
Dig.  i  1056.»] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  Spencer  H.  Gale  against  the  J. 
Kennard  &  Sons  Carpet  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Luther  Ely  Smitb,  of  St  Louis,  for  appel- 
lant. Jones,  Hooker,  Hawes  &  Angert,  of  St. 
Louis,  for  respondent 


ALLEN,  J.    This  Is  an  action  to  recover 

the  sum  of  $2,050  and  interest,  claimed  to  be 
the  balance  due  plaintiff  for  services  ren- 
dered the  defendant  corporation  in  the  capac- 
ity of  manager  of  a  "department"  of  defend- 
ant's mercantile  business  conducted  in  the 
city  of  St  Louis.  A  trial  before  the  court 
and  a  jury  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  for  the  amount  of  his 
claim,  and  the  case  is  here  upon  defendant's 
appeal. 

Tbe  petition  contains  two  counts.  The  first 
of  tbese  is  based  upon  an  alleged  express 
contract  of  employment  for  a  term  of  one 
year  from  December  1,  1909,  to  November 
30, 1910,  at  a  salary  of  17,800  per  year;  plain- 
tiff averring  that  he  bad  fully  performed  the 
duties  required  of  blm  under  such  contract, 
and  that  be  bad  been  paid  tbe  sum  of  $0,- 
500  by  defendant  on  account  thereof,  leaving 
a  balance  of  $1,300  due  thereon.  The  second 
count  is  upon  quantimi  meruit  for  services 
alleged  to  have  been  rendered  by  plaintiff,  at 
defendant's  special  instance  and  request,  dur- 
ing the  period  beginning  December  1,  1910, 
and  ending  April  30,  1911.  Plaintiff  avers 
that  such  services  were  reasonably  worth  the 
sum  of  $3,250,  which  sum  defendant  promis- 


ed to  pay  plaintiff;  that  defendant  paid 
plaintiff  on  account  thereof  the  stun  of  $2,- 
600,  leaving  a  balance  of  $750  claimed  to  be 
due.  The  answer  to  the  first  count  admits 
that  plaintiff  was  employed  by  defendant,  in 
connection  with  the  department  of  defend- 
ant's business  referred  to  in  the  petition, 
from  December  1,  1909,  to  November  30, 1910, 
but  denies  that  there  was  any  contract  to 
pay  plaintiff  $7,800  per  year,  denies  that  any 
balance  is  due  plaintiff,  and  avers  that  de- 
fendant paid  plaintiff  $6,600  for  his  services, 
that  the  said  sum  was  in  full  payment  there- 
for, and  that  it  was  so  received  and  accepted 
by  plaintiff.  The  answer  to  tbe  second  count 
admits  that  plaintiff  rendered  services  to  de- 
fendant from  December  1,  1910,  to  April  30, 
1911,  but  denies  that  such  services  were  rea- 
sonably worth  the  sum  of  $3,250  or  anything 
In  excess  of  $2,500,  denies  that  defendant 
promised  to  pay  plaintiff  therefor  the  sum  of 
$3,250  or  anything  in  excess  of  $2,500,  and 
avers  that  the  sum  of  $2,500  was  paid  by  de- 
fendant to  plaintiff  in  full  payment  therefor 
which  was  so  received  and  accepted  by  plain- 
tiff. The  reply  is  a  general  denial  of  the  new 
matter  contained  in  the  answer. 

The  evidence  discloses  that  plaintiff  enter- 
ed defendant's  employ  on  September  1,  1901, 
under  a  contract  evidenced  by  a  letter  writ- 
ten by  plaintiff  to  defendant,  and  the  latter's 
written  acceptance  of  the  terms  of  the  pro- 
posal therein  contained.  The  contract  thus 
entered  into  provided  that  plaintiff  was  to 
take  diarge  of  and  conduct  the  department 
of  gas  and  electric  fixtures,  lamps,  etc.,  in 
defendant's  business  for  a  term  of  five  years, 
beginning  on  said  September  1,  1901;  that 
plaintiff  was  to  receive  a  salary  of  $3,600  per 
year,  payable  weekly,  and,  in  addition  there- 
to one-fourth  of  tbe  net  profits  of  the  busi- 
ness of  the  department,  payable  annually, 
after  deducting  from  the  gross  profits  there- 
of all  the  expenses  of  the  department  includ- 
ing plaintiff's  salary,  the  department's  pro 
rata  share  of  the  general  expenses  of  de- 
fendant's business,  and  6  per  cent  annual 
interest  on  all  capital  employed  in  the  de- 
partment It  appears  that  the  parties  oper- 
ated under  this  contract  for  more  than  four 
years,  but  not  for  the  full  term  thereof. 
Plaintiff  testified  that  he  received  thereun- 
der from  $7,200  to  $7,800  per  year,  though 
defendant's  secretary,  testifying  from  mem- 
oranda, stated  plaintiff's  average  earnings 
during  this  period  amounted  to  $7,016.66  per 
year. 

A  new  contract  was  entered  Into  under 
date  of  January  9,  1906,  to  cover  the  period 
from  December  1,  1905,  to  November  30, 1900. 
This  contract  provided  for  salary  and  com- 
mlssiona,  stating  that  plaintiff  was  to  re- 
ceive $100  per  week,  $500  additional  at  the 
end  of  each  period  of  three  months  (a  total 
of  $7,200  per  year),  and  in  addition  thereto 
5  per  cent  on  all  sales  in  his  department  in 
excess  of  $100,000.     After  the  execution  of 
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the  contract,  defendant's  president  personally 
guaranteed  tbat  plaintiff's  commissions  to- 
gether with  bis  salary  would  amount  to  not 
less  than  $7,800  for  the  year  covered  by  the 
contract.  It  appears  that  under  this  C(m- 
tract  plaintiff  received  for  the  year  $8,310^7. 

The  next  contract  between  the  parties  was 
under  date  of  February  14,  1907,  for  the  year 
begliming  December  1,  1906,  and  ending  No- 
vember 30,  1907.  It  lUcewise  provided  that 
plaintiff  would  receive  $100  per  weelc  and 
$500  quarterly,  totaling  $7,200  per  year.  In 
addition  thereto,  plaintiff  was  to  receive  5 
per  cent,  commission  on  all  sales  in  his  de- 
partment over  and  above  the  amount  of  such 
sales  required  to  pay  the  expenses  of  the  de- 
partment, setting  forth  in  detail  the  items  of 
expense  to  be  charged  against  the  depart- 
ment Snch  commission  was  to  be  paid  at 
the  end  of  the  year,  and  defendant  guaran- 
teed that  it  would  not  be  less  than  $600, 
making  plaintiff's  total  compensation  at  least 
$7,800  for  the  year. 

The  next  contract  between  plaintiff  and  de- 
fendant, of  date  February  12,  1908,  and 
which  covered  the  period  from  December  1, 
1907,  to  November  30,  1908,  was  identical  in 
terms  with  the  contract  for  the  immediately 
preceding  year,  except  as  to  certain  provi- 
sions relating  to  the  items  of  expense  to  be 
charged  against  the  department.  It  appears 
that  no  commissions  were  earned  In  this  de- 
partment during  these  two  years,  i.  e.,  from 
December  1,  1906.  to  November  30,  1906,  nor 
during  any  of  the  subsequent  period  with 
which  we  are  here  concerned.  Plaintiff, 
however,  for  the  two  years  last  mentioned, 
received  payments  aggregating  $7,800  per 
year.  In  accordance  with  the  said  contracts. 

The  next  contract  bore  date  January  21, 
1909,  and  related  to  the  year  beginning  De- 
cember 1,  1908,  and  ending  November  30, 
1909,  the  year  immediately  preceding  that 
covered  by  the  first  count  of  plaintifTs  peti- 
tion. It  provided  that  plaintiff  should  re- 
ceive 25  per  cent,  of  the  net  profits  of  his  de- 
partment, the  expenses  thereof  to  be  arrived 
at  in  the  manner  as  provided  in  the  contract 
for  the  preceding  year;  that  plaintiff 'would 
"be  permitted  to  draw"  $125  per  week,  ag- 
gregating $6,500  for  the  year,  which  was  to 
be  deducted  from  the  profits  of  the  depart- 
ment, plaintiff  to  receive  one-fourth  of  the 
remainder  of  such  profits.  It  further  pro- 
vided that  should  the  department  show  a  loss 
during  the  year  the  same  would  be  charged 
to  profit  and  loss,  it  being  defendant's  in- 
tention to  guarantee  plaintiff  $6,500  as  com- 
pensation for  the  year.  It  appears  that 
plaintiff  accepted  the  contract  last  above 
mentioned,  reducing  his  guaranteed  compen- 
sation from  $7,800  to  $6,500  for  the  year, 
after  having  been  told  by  defendant's  presi- 
dent that  plaintiff's  department  had  shown 
a  loss.  And  plaintiff  testified  that  defend- 
ant's president  stated  that  all  other  employes 
of  defendant  had  suffered  a  reduction  in 
compensation  for  the  preceding  year  on  ac- 


count of  business  depression,  and  that  as 
plaintiff  had  received  the  full  amount  guar- 
anteed to  mm  for  the  preceding  year  he  ought 
to  accept  less,  as  a  "guaranty"  for  the  year 
covered  by  this  contract;  and  that  plaintiff 
thereupon  agreed  to  accept  a  mintmnm  ot 
$6,500. 

Each  of  the  above-mentioned  contracts, 
with  the  exception  of  the  first  as  Indicated 
above,  were  in  the  form  of  a  letter  or  writ- 
ten proposal  by  defendant  to  plaintiff,  signed 
by  defendant's  president,  and  which  plaintiff 
signed  signifying  lUs  acceptance  of  the  terms 
thereof. 

For  the  next  year,  from  Decenber  1,  1909, 
to  November  30,  1910,  the  year  covered  by 
the  first  count  of  plaintiff's  petition,  there 
was  no  snch  written  contract.  Plaintiff  con- 
tinued In  defendant's  employ,  during  such 
year,  and  until  April  30,  1911,  being  paid 
$125  per  week,  or  $6,500  per  year;  and  his 
claim  to  further  compensation  is  based  up- 
on a  letter  written  by  him  to  defendant's 
president,  constituting,  as  is  claimed,  a  pro- 
posal, and  which  is  said  to  have  been  orally 
accepted  by  defendant's  president  with  a 
certain  modification.  ' 

It  appears  that  matters  of  this  sort  were 
attended  to  personally  by  Mr.  Kennard,  de- 
fendant's president,  who,  it  seems,  was  un- 
well and  seldom  at  defendant's  store  during 
the  latter  part  of  1909  and  the  early  i>art 
of  1910.  On  November  5,  1909,  plaintiff  mail- 
ed to  Mr.  Kennard,  at  the  latter's  home  In 
the  city  of  St  Louis,  the  following  letter: 
"Mr.  Sam  Kennard,  S.t  Louis,  Mo. — My  Dear 
Mr.  Kennard:  Permit  me  to  express  my  sin- 
cere and  deep  regret  for  your  temporary  ill- 
ness and  the  conditions  which  force  me  to 
write  you  what  otherwise  I  should  have  pre- 
ferred to  discuss  personally.  It  is  further- 
most from  my  wishes  to  cause  yon  a  mo- 
ment's anxiety.  However,  In  Justice  to  the 
company  and  to  me,  I  see  no  way,  otlier 
than  to  write  this  letter.  My  contract  ex- 
pires Novoober  30th.  Should  you  desire  to 
renew  it  I  trust  you  will  appreciate  the  in- 
justice— the  impossibility — of  my  again  ac- 
cepting less  guaranty  than  I  have  had  in 
years  past  With  my  knowledge  of  this  busi- 
ness. It  is  not  sufficient  that  I  make  from  it 
merely  a  living.  Should  my  suggestion  be  In- 
compatible with  your  plans,  it  Is  better  for 
my  interests  that  I  be  apprised  of  it  at  once, 
in  order  that  I  may  make  a  change  now, 
rather  than  later.  On  the  other  hand,  should 
tills  contract  be  renewed,  I  want  to  feel 
closer  allied — ^not  only  to  the  fifth  floor,  but 
to  the  general  Interest  Of  the  business — to 
feel  that  I  am  a  fixture  of  more  than  twelve 
months'  standing.  I  want  you  to  know  that 
you  may  depend  upon  my  loyalty  to  your 
best  interests  and  thorough  co-operation  with 
any  policy  your  Judgment  may  see  fit  to 
adopt — or  be  adopted  by  any  one  acting  in 
your  at>sence.  Trusting  you  will  give  this 
your  early  consideration,  I  remain,  with  sin- 
cere wishes  for  your  speedy  recovery,  and 
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letum  to  activity.  Most  truly  youie,  Spenc- 
er H.  Oale." 

PlalntUI  received  no  reply  to  tbis  letter. 
Some  time  during  the  following  month,  viz., 
December,  1009,  plaintiff  had  on  Interview 
with  Mr.  Kennard,  at  the  latter's  home,  iiav- 
Ing  arranged  therefor  by  telephone.  Plain- 
tiff testified:  "I  went  out  Saw  Mr.  Ken- 
nard. After  i>a8sing  the  usual  remarks  on 
the  day,  I  said,  'What  about  my  letter?' 
He  produced  the  letter.  He  says:  'What  do 
you  mean  by  this  clause,  closer  allied?'  I 
said:  'I  mean  what  I  say.  I  want  to  be  clos- 
er allied  with  you.  All  the  talk  was  from 
year  to  year,  because  you  understand  me, 
bat.  If  yon  bave  a  successor,  I  want  a  con- 
tract based  on  the  terms  of  my  previous  con- 
tract for  a  period  long  enough  for  me  to  dem- 
onstrate to  your  successor  that  I  wUl  co-op- 
erate with  him  as  thoroughly  as  I  have  with 
you.  I  want  you  to  understand  that's  the 
way  I  feel.  I  want  you  to  so  state  it  to 
your  successor.'  Mr.  Kennard  said:  'Very 
well,  Mr.  Gale.  I  will  consider  this  and  let 
yon  know.' " 

Mr.  Keniurd  testified  that  he  bad  no  recol- 
lection of  receiving  the  letter  or  of  the  con- 
versation referred  to,  but  that  be  did  recall 
the  use  of  the  words  "closer  allied"  by  plain- 
tiff on  some  occasion.  He  testified  that  plain- 
tiff came  to  see  him,  at  his  home,  some  time 
In  December,  1909,  or  January,  1910,  at 
which  time  they  discussed  conditions  in 
plaintiff's  "department";  that  he  then  told 
plaintiff  that  the  business  was  unsatisfactory 
and  that  he  would  decline  to  continue  the 
department  "along  the  lines  it  had  been 
rnnnlng";  and  that  they  discussed  the  re- 
duction of  stock,  the  "closing  out"  of  cer- 
tain "departments,"  and  working  along  on 
that  plan  for  six  months  or  a  year. 

Plaintiff  testified:  That  after  the  inter- 
view tn  December,  relative  to  his  letter,  he 
waited  for  an  opiwrtunity  to  see  Mr.  Ken- 
nard, and  finally  saw  him  on  the  fifth  floor 
of  defendant's  store,  where  plaintiff's  depart- 
ment was  located.  That  after  going  through 
the  department  with  Mr.  Kennard,  discussing 
other  matters,  he  said,  "Mr.  Kennard,  what 
about  my  letter?"  That  Mr.  Kennard  turned 
to  Mm  and  said,  "Mr.  Gale,  we  will  accept 
that  for  one  year;  that  is  all  right"  That 
plaintiff  thereupon  said:  "What  about  the 
contract?"  to  which  Mr.  Kennard  replied, 
"Ob,  that  can  be  drawn  up  at  any  time." 

PlalntlfTs  testimony  as  to  this  conversa- 
tion Is  corroborated  by  that  of  a  Miss  Smith, 
then  a  stenographer  in  plaintiff's  department 
of  defendant's  store,  and  who  was  still  In 
defendant's  employ  at  the  time  of  the  trial 
below,  and  by  that  of  a  Mr.  Burch,  then  em- 
ployed in  the  same  department  Miss  Smith 
stated  that  she  heard  Mr.  Kennard  say, 
rrbafs  aU  right,"  that  plaintiff  then  said 
something  about  having  a  contract  drawn 
up,  and  that  Mr.  Kennard  said,  "That  can 
be  done  at  any  time." 

Mr.  Burcb  testified  that  he  overheard  the 


conversation,  and  related  what  was  said, 
closely  corroborating  plaintiff's  version  there- 
of. It  appears  that  following  the  conversa- 
tion plaintiff  asked  this  witness  whether  he 
had  overheard  the  same,  and,  upon  learning 
that  he  had,  asked  the  witness  to  remember 
It ;  and  that  plaintiff  had  afterwards  spoken 
to  the  witness  in  regard  to  the  conversation 
In  qnestion. 

Mr.  Kennard  testified  that  he  did  not  re- 
call having  had  any  such  conversation. 

Plaintiff  further  testified  that  after  the 
conversation  said  to  have  occnrred  in  Feb- 
ruary, 1910,  plaintiff  endeavored  to  see  Mr. 
Kennard  with  reference  to  the  execution  of 
a  written  contract  and  had  several  engage- 
ments vrith  bim  which  the  latter  did  not 
keep;  that  plaintiff  went  to  Mr.  Kennard's 
home  on  the  evening  before  the  latter  left  for 
his  country  home  at  Magnolia,  Mass.  On  di- 
rect examination,  plaintiff  testified,  as  to 
this  interview,  that  Mr.  Kennard  was  Quite 
ill,  and  that  nlany  people  were  present,  say- 
ing further:  "His  son,  John  Burton,  was 
there.  We  discussed  my  contract,  but- there 
was  no  way  to  draw  it  up,  if  I  wanted  it ;  I 
bad  to  be  satisfied  vritb  my  verbal  agree- 
ment" Whether  by  this  plaintiff  meant  to 
say  that  he  discussed  the  contract  with  Mr. 
Kennard  or  the  latter's  son  is  not  clear.  On 
cross-examination  he  said  that  he  did  not 
mention  the  contract  to  Mr.  Kennard  at  this 
time,  because  the  latter  was  a  very  sick  man 
and  nervous;  that  plaintiff  saw  him  but  a 
few  minutes,  when  no  stenographer  was  at 
hand,  and  could  not  well  mention  the  matter. 

Mr.  Kennard  remained  away  during  the 
summer,  and  on  June  18th,  of  the  same  year, 
plaintiff  wrote  to  him  at  Magnolia,  Mass.,  as 
follows:  "Mr.  S.  M.  Kennard,  Magnolia, 
Mass. — My  Dear  Mr.  Kennard:  You  know 
how  little  I  bave  seen  you  to  discnss  the  con- 
ditions of  the  fifth  fioor.  I  fully  appreciated 
how  your  time  was  occupied  before  you  left 
but  I  felt  It  was  my  duty  to  bave  an  Inter- 
view with  you  on  certain  business,  but  I 
could  not,  under  the  conditions,  ask  yon  to 
discuss  my  personal  affairs.  Now  that  you 
have  absolute  rest,  and  as  the  matter  is  of 
so  slight  Importance  to  yon,  I  wonld  remind 
you  that  yon  have  never  given  me  a  written 
renewal  of  my  contract,  although  yon  assur- 
ed me  verbally  that  the  terms  of  my  letter, 
dated  November  5th,  were  accepted  and  the 
same  could  be  signed  at  any  time.  Will  yon 
kindly  send  me  an  acknowledgment  to  this 
effect?  And  under  the  terms  of  same,  there 
is  due  me  June  1st,  $650.00.  Will  you  re- 
quest Mr.  Le  Berge  to  give  me  a  check?  I 
wrote  you  in  my  previous  communication  re- 
garding my  future  with  you,  and,  as  it  ex- 
presses my  views  fully,  I  beg  to  refer  you  to 
the  same,  copy  of  which  I  Inclose.  I  want  to 
feel  closer  allied  to  your  company  than  is 
possible  with  a  contract  for  one  year,  and  I 
have  been  with  you  long  enough  for  you  to 
know  whether  or  not  yon  wish  to  renew  our 
contract  for  a  period  of  years,  as  was  our 
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former  cnstom.  Wishing  yon  and  yonr  fam- 
ily a  pleasant  smnmer  and  one  that  may  be 
in  every  way  beneficial  to  yonr  health,  I  beg 
to  ask  for  an  early  reply  and  to  remain,  Very 
sincerely  yours,  Spencer  H.  Gale."  This  let- 
ter was  never  answered,  though  plaintiff  tes- 
tified that  Mr.  Kennard's  son  said  that  he 
had  been  asked  by  letter  to  say  to  plaintiff 
that  Mr.  Kennard  would  answer  plaintiff's 
letter  as  soon  as  a  stenographer  could  be  had. 
In  August  of  the  same  year  plaintiff,  being  in 
Boston  on  a  business  trip,  went  to  see  Mr. 
Kennard  at  Magnolia,  Mass.,  and  had  a  brief 
interview  with  htm  respecting  matters  con- 
nected with  plaintifTs  department,  during 
which  no  mention  was  made  of  the  contract 
I>uring  this  summer  other  letters  were  writ- 
ten by  plaintiff  to  defendant's  president  re- 
specting plaintiff's  department,  but  making 
no  further  mention  of  the  contract 

Plaintiff  testified  that  after  writing  the  let- 
ter of  June  18,  1910,  and  waiting  some  time 
for  an  answer,  he  asked  defendant's  cashier 
If  the  latter  had  a  check  for  him,  and  made 
the  same  inquiry  later,  but  that  the  cashier 
had  nothing  for  him. 

MSr.  Kennard  returned  to  St  Louis  In  Sep- 
tember or  October,  1910,  and,  it  seems,  was 
at  defendant's  store  nearly  every  day  there- 
after during  the  period  here  In  question. 
Plaintiff  saw  him  frequently,  but  made  no 
further  mention  of  his  contract  Plaintiff, 
during  the  period  mentioned  in  his  petition, 
signed  receipts  for  the  weekly  payments 
made  him;  each  receipt  stating  that  the 
amount  so  paid  was  "in  full  for  salary  to 
date."  It  appears  that  such  receipts  had 
been  signed  by  plaintiff  for  the  weekly  pay- 
ments made  him  during  previous  years. 
Plaintiff  was  discharged  on  April  30,  1911, 
having  been  given  30  days  prior  notice  thereof. 
Upon  quitting  defendant's  employ  he  demand- 
ed the  additional  compensation  claimed  to 
be  due  him,  which  defendant  declined  to  pay. 

We  have  set  out  the  facts  In  considerable 
detail,  as  such  appears  necessary  to  an  under- 
standing of  the  case  made,  and  appellant's 
contentions  with  respect  thereto;  but  the 
questions  of  law  involved  appear  to  be  ele- 
mentary. Indeed,  there  seems  to  be  no  room 
for  serious  controversy  respecting  the  funda- 
mental principles  of  the  law  of  contracts 
applicable  to  the  situation  In  hand. 

[11  Learned  counsel  for  appellant  insists 
that  appellant's  demurrer  to  the  evidence 
should  have  been  sustained.  And  In  support 
of  this  contention  It  Is  urged  that  plaintiff's 
letter  of  November  5, 1909,  upon  which  plain- 
tiff's case  rests,  was  so  Indefinite  and  uncer- 
tain as  an  offer  that  no  contract  would  re- 
sult from  its  acceptance.  It  Is  quite  true 
that  an  offer  must  be  complete  in  itself,  and 
reasonably  certain  and  definite  as  to  the 
terms  of  the  proposed  agreement,  In  order 
for  its  acceptance  to  create  a  valid  contract 
This  is  elementary,  for  If  an  offer  is  incom- 
plete or  BO  uncertain  and  Indefinite  as  to 


leave  essential  terms  of  the  proposed  contract 
in  doubt,  though  there  be  an  acceptance 
thereof,  there  can  be  no  meeting  of  the  minds, 
and  hence  no  binding  contract  See  9  Gyc. 
248,  249;  1  Page  on  Contracts,  {  27 ;  Elliot  on 
Contracts,  {  27;  Stone  v.  Union  Trust  Co., 
150  Mo.  App.  331,  130  S.  W.  825. 

Numerous  authorities  might  be  cited  on 
this  question,  but  to  do  so  is  altogether  un- 
necessary; for  surely  no  one  may  dispute 
the  correctness  of  the  principle  thus  asserted 
by  appellant  The  only  question  in  this  con- 
nection is  whether  plaintiff's  letter  of  Novem- 
ber 5,  1909,  Is  sufficiently  complete,  and  cer- 
tain and  definite,  as  an  offer,  that  its  accept- 
ance by  the  defendant  for  a  period  of  one 
year  would  constitute  a  binding  contract  be- 
tween the  parties  within  the  meaning  of  the 
principle  to  which  we  have  referred  above. 
Appellant's  contention  Is  that  it  is  insufficient 
for  the  reason  that  it  makes  no  reference  to 
the  manner  in  which  plaintiff's  compensation 
Is  to  be  determined,  as  did  the  contracts  pre- 
viously had  between  plaintiff  and  defendant ; 
that  under  the  first  contract  between  the 
parties  plaintiff  was  to  receive  one-fourth  of 
the  net  profits  of  the  business  of  his  depart- 
ment; that  under  the  next  contract  he  was 
to  receive  5  per  cent,  on  all  sales  in  his 
department  in  excess  of  $100,000 ;  that  under 
the  contract  for  the  next  two  years  he  was 
to  receive  5  per  cent,  commission  on  sales 
over  and  above  the  amount  thereof  required 
to  pay  the  expenses  of  his  department ;  and 
that  under  the  contract  for  the  following 
year,  that  preceding  the  one  here  in  question, 
he  was  to  receive  25  per  cent  of  the  net  prof- 
Its  of  bis  department;  and  that  It  Is  impossi- 
ble to  tell  what  was  the  basis  proposed  for 
reckoning  plaintiff's  compensation  for  the 
year  In  dispute,  in  case  it  should  exceed  the 
amount  claimed  to  be  assured  or  guaranteed 
to  him. 

While  it  is  quite  true  that  plaintiff  had 
worked  for  defendant  under  these  several 
different  contracts,  we  think  that  appellant's 
position  Is  not  tenable  with  respect  to  the 
matter  under  discussion.  At  the  time  that 
plaintiff's  said  letter  was  written,  he  had  a 
contract  with  defendant  whereby  he  was  to 
be  paid  $6,500,  in  weekly  installments.  He 
was  to  receive  one-fourth  of  the  net  profits 
of  his  department,  after  deducting  his  salary 
and  all  other  expenses ;  such  other  expenses 
to  be  arrived  at  in  the  manner  provided  in 
the  contract  for  the  preceding  year.  In  case 
there  were  such  net  profits  he  was  to  share 
in  them  to  the  extent  above  mentioned,  but 
was  to  receive  in  any  event  no  less  than 
$6,500.  Els  letter  to  defendant's  president 
refers  to  his  then  existing  contract,  stating 
that  It  was  about  to  expire,  and  saying: 
"Should  you  desire  to  renew  It  I  trust  you 
will  appreciate  the  injustice — the  impossibil- 
ity— of  my  again  accepting  less  guaranty 
than  I  have  had  In  years  past"  From  this 
It  clearly  appears  that  plaintiff  directly  refer- 
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red  to  bis  contract  then  In  force  for  tbe  year 
whicb  had  then  nearly  expired.  He  spoke  of 
renewing  It,  1.  e.,  the  contract  nnder  which 
he  was  then  employed,  but  with  one  change 
or  modlQcation,  viz.,  that  he  could  not  accept 
less  "guaranty"  than  he  had  had  "in  years 
past"  The  word  "guaranty"  referred  to  the 
amonnt  of-  plalntlfl's  assured  compensation. 
It  Is  quite  clear  that  the  parties  did  not  use 
this  term  In  the  sense  of  a  legal  guaranty. 
Tbe  previous  contracts  had  all  provided  for 
a  certain  minimum  which  plaintiff  should  in 
any  event  receive.  Under  the  first  contract, 
which  was  in  force  for  more  than  four  years, 
the  amount  of  plaintiff's  assured  compensa- 
tion was  13,500,  though  he  received  much 
more.  Under  the  contract  for  the  next  year 
it  was  $7,800,  defendant's  president  personal- 
ly guaranteeing  $600  thereof.  And  under 
tbe  contracts  for  the  next  two  years  it  wag 
likewise  $7,800;  defendant  company  agreeing 
to  pay  plaintiff  at  least  that  much  per  year. 
For  the  next  year,  immediately  preceding 
that  here  in  question,  it  was  $6,500.  It  thus 
quite  clearly  appears  that  plaintiff's  letter 
was  intended  to  constltnte  an  offer  to  renew 
the  existing  contract,  with  its  various  terma 
and  provisions,  with  the  exception  of  the 
amount  guaranteed  him  as  compensation, 
and  that  as  to  the  latter  he  was  unwilling 
that  it  remain  at  $6,500,  as  provided  in  the 
then  existing  contract,  but  Insisted  that  it  be 
the  amount  which  he  had  received  during  the 
three  previous  years,  viz.,  $7,800.  It  Is  clear 
that  plaintiff  desired  to  enter  Into  a  contract 
for  a  longer  period  than  one  year;  but,  ac- 
cording to  plaintilTs  evidence,  this  did  not 
meet  with  the  approval  of  defendant's  presi- 
dent, and  the  latter  orally  accepted  plaintiff's 
proposition  for  one  year.  And  plalntifPs  evi- 
dence goes  to  show  that  he  (plaintiff)  acceded 
to  this.  It  would  thus  appear  that,  if  plain- 
tiff's evidence  be  true  with  respect  to  these 
matters,  then  there  was  a  meeting  of  the 
minds  of  the  parties  as  to  the  terms  of  the 
contract 

In  this  connection  it  is  also  urged  that  tbe 
letter  leaves  the  matter  wholly  in  doubt  as 
to  what  is  meant  by  the  language  therein  con- 
tained to  the  effect  that  plaintiff  could  not 
again  accept  a  less  "guaranty"  than  he  bad 
had  "in  years  past,"  for  the  reason  that  "in 
years  past"  plaintiff's  guaranteed  compensa- 
tion had  varied  under  the  different  contracts. 
It  is  true  tbat  plaintiff  had  been  guaranteed 
$3,500  during  the  first  period  of  more  than 
four  years,  and  $7,800  during  the  next  three 
years.  Plaintiff,  however,  was,  by  this  let- 
ter, complaining  of  tbe  amount  of  bis  "guar- 
anty" under  the  contract  then  in  force,  which 
was  $6,500,  claiming  that  it  was  too  small. 
And  In  his  letter  be  could  not  have  bad  ref- 
erence to  the  "guaranty"  of  $3,500  under  the 
first  contract,  but  to  that  of  $7,800  under 
the  contracts  for  the  three  immediately  pre- 
ceding years.    It  seems  quite  clear  therefor 


that  there  is  no  ambiguity  or  uncertainty  In 
the  letter  with  respect  to  this  question. 

It  is  also  urged  that  the  letter  shows  upon 
Its  face  tbat  it  was  but  a  preliminary  step  in 
negotiations  Intended  to  lead  up  to  a  formal 
proposal ;  tbat  in  the  letter  itself  plaintiff  re- 
fers to  what  Is  said  as  being  his  "sugges- 
tion" ;  and  that  in  the  letter  of  June  18,  1910, 
plaintiff  refers  to  the  former  letter  as  ex- 
pressing his  "views."  We  think,  however, 
that  there  is  no  merit  in  this  contention,  for, 
when  taken  as  a  whole,  the  letter  in  question 
appears  to  be  sufficient  as  the  basis  of  a  con- 
tract, provided  tbe  minds  of  the  parties  met 
with  respect  to  the  subject-matter,  as  plain- 
tiff's evidence  tended  to  show. 

[2]  It  is  true  that  it  fully  appears  tbat 
plaintiff  contemplated  and  desired  that  a 
written  contract  be  prepared  and  executed; 
but,  according  to  bis  evidence,  defendant's 
president  said  that  the  written  contract  could 
be  drawn  up  at  any  time.  The  fact  that  such 
written  contract  was  not  actually  executed, 
but  the  preparation  and  signing  thereof  left 
to  a  future  time,  does  not  invalidate  tbe  con- 
tract entered  into  in  the  manner  aforesaid; 
for  it  is  well  settled  that,  where  parties  have 
agreed  to  the  terms  of  a  contract,  the  mere 
fact  that  reference  is  made  to  tbe  future 
execution  of  a  contract  In  writing  does  not 
negative  the  existence  of  a  present  contract 
See  Concannon  v.  Mining,  etc.,  Co.,  156  Mo. 
App.  79,  135  S.  W.  988;  Green  v.  Cole,  103 
Mo.  70,  15  S.  W.  817. 

It  is  also  urged  tbat  even  if  the  letter  of 
November  6,  1909,  was  sufficient  to  constitute 
a  contract  when  unqualifiedly  accepted,  the 
evidence  shows  only  a  qualified  acceptance 
thereof,  amounting  to  a  rejection  of  the  of- 
fer. As  this  argument  proceeds,  tbe  letter 
proposed  not  only  a  change  In  plaintiff's 
"guaranty,"  but  a  closer  alliance  to  the  de- 
fendant's business,  meaning  a  contract  for  a 
period  longer  than  one  year;  and  hence  the 
acceptance  thereof  "for  one  year"  was  a  re- 
jection of  the  offer  as  made.  This  does  not 
appear  to  us  to  be  sound,  however,  for  the 
reason  that  plalntitTs  evidence  goes  to  show 
an  acceptance  of  the  offer,  for  a  period  of  one 
year,  to  which  plaintiff  assented  asking  that 
a  written  contract  to  that  effect  be  prepared. 
While  it  is  quite  clear  tbat  plaintiff  at  that 
time,  and  even  later,  desired  a  contract  for 
a  period  of  years,  bis  evidence  tends  to  es- 
tablish a  meeting  of  the  minds  of  the  parties 
with  respect  to  a  contract  for  one  year.  And 
in  so  far  as  this  was  a  departure  from  tbe 
terms  of  tbe  offer  contained  in  tbe  letter, 
such  departure  became  immaterial  when  as- 
sented to  by  both  parties. 

It  Is  also  urged  that  the  undisputed  facts 
show  tbat  tbe  parties,  by  their  conduct,  con- 
strued the  terms  of  plaintiff's  emplpyment 
to  be  the  same  as  in  tbe  year  preceding  that 
Involved  in  the  first  count  of  plalntitTs  peti- 
tion.   But  a  careful  examination  of  tbe  rec- 
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ord  does  not  appear  to  bear  this  out  Plain- 
tiff's evidence  Is  to  the  effect  that  he  not  only 
wrote  the  letter  on  November  5,  1009,  and 
had  the  conversations  with  defendant's  presi- 
dent above  related,  but  that  he  wrote  the  let- 
ter of  June  18,  1910,  while  defendant's  presi- 
dent was  away,  calling  the  latter's  attention 
to  the  contract  said  to  have  been  made  the 
preceding  February,  and  asking  for  some 
written  acknowledgment  to  the  effect  that 
plaintiff's  contract  had  been  thus  renewed. 
This  letter  also  called  attention  to  the  fact 
that  $650  was  then  due  plaintiff  under  the 
terms  of  the  contract  claimed  to  have  been 
made,  requesting  defendant's  president  to  In- 
struct Its  cashier  to  give  plaintiff  a  check 
therefor.  Though  it  seems  that  this  letter 
was  received  by  defendant's  president.  It  was 
never  answered.  It  would  seem  from  this 
that  the  latter  must  have  known  that  plain- 
tiff regarded  his  contract  of  the  previous  year 
as  having  been  renewed  with  a  larger  "guar- 
anty"; for  otherwise  plaintiff  would  have 
had  no  reason  to  request  that  a  check  be 
given  him  for  additional  compensation,  over 
and  above  his  weekly  payments  which  consti- 
tuted his  fuU  compensation  during  the  pre- 
ceding year. 

It  is  true  that  plaintiff  does  not  appear  to 
have  made  demands  upon  defendant's  presi- 
dent after  the  latter's  return  in  September  or 
October,  1910,  or  thereafter.  However,  plaln- 
tlfl's  year  had  nearly  ezidred  by  the  time  of 
the  return  of  defendant's  president,  and 
plaintiff  says,  in  effect,  that  he  assumed  that 
the  matter  was  fully  understood  and  would 
be  eventually  cared  for.  It  is  also  true  that 
plaintiff  executed  the  receipts  above  men- 
tioned for  the  weekly  payments  made  him, 
but  it  appears  that  this  had  been  customary 
under  all  of  his  contracts  when  he  received 
additional  compensation,  over  and  above  his 
weekly  payments.  These  were  clearly  mat- 
ters for  the  Jury. 

[3]  It  is  also  urged  that  the  contract  upon 
which  plaintiff  relies  was  in  legal  effect  the 
snapping  up  of  a  bargain  at  a  time  when  de- 
fendant's president  did  not  have  in  mind  the 
terms  of  plaintiff's  letter,  or  anything  else 
except  the  continuance  of  plaintiff  In  defend- 
ant's employ,  and  that  the  contract  so  at- 
tempted is  void.  But  the  evidence  does  not 
appear  to  support  this  view.  Plaintiff  had 
conferred  with  defendant's  president,  at 
the  latter's  home,  with  respect  to  tUs  letter; 
and,  according  to  his  testimony,  he  had  been 
told  that  the  matter  would  be  given  consid- 
eration. Upon  bringing  up  the  subject  later, 
be  would  have  every  reason  to  suppose  that 
the  terms  of  the  letter  were  clear  in  the 
mind  of  the  defendant's  president  At  any 
rate,  a  Jury  would  be  warranted  in  so  find- 
ing. "Where  a  proposition  sufficiently  clear 
Is  submitted  to  another  to  act  upon,  and  the 
person  to  whom  the  proposition  is  submitted 
makes  such  statements  or  does  such  acts 
with  respect  thereto  as  are  sufficient  to  lead 


an  ordinarily  prudent  person  acting  In  good 
faith  to  believe  that  the  proposition  has  been 
accepted,  and  the  proposer  proceeds  to  the 
fulfillment  of  the  conditions  and  terms  im- 
posed, a  Jury  may  find  a  contract  from  sudi 
conduct"  Northnip  v.  Colter,  150  Mo.  App. 
loc.  cit  647.  131  a  W.  364,  366.  See,  also, 
Embry  v.  Dry  Goods  Co..  127  Mo.  App.  383, 
105  S.  W.  777;  Brewington  y.  Meeker.  61 
Mo.  App.  348. 

We  think  it  quite  clear  that  the  lower 
ooort  committed  no  error  in  overruling  ap- 
pellant's demurrer  to  the  evldetux.  What- 
ever there  may  have  been  in  plalntUTs  con- 
duct Inconsistent  with  the  making  of  the 
contract  in  question  was  for  the  jury  to 
reckon  with.  It  does  fully  appear  that  prior 
to  the  expiration  of  plaintiff's  last  previous 
contract  he  wrote  the  letter  of  November  5, 
1909,  making  it  clear  that  he  would  renew 
the  existing  contract  provided  his  "guaranty" 
was  Increased  to  what  it  had  theretofore 
been.  And  he  plainly  stated  that,  if  this 
should  not  meet  with  the  approval  of  defend- 
ant's president  it  was  better  that  plaintiff 
be  at  once  apprised  of  it  in  order  that  he 
might  make  a  change  then  rather  than  later. 
This  evidenced  a  clear  intention  not  to  re- 
main in  defendant's  employ  for  the  compensa- 
tion he  was  then  receiving.  Defendant  might 
have  promptly  dl^)en8ed  with  platatUTs  serv- 
ices, had  it  desired  to  do  so.  Such  was  not 
done,  however ;  but  on  the  contrary,  if  plain- 
tiff's evidence  Is  to  be  believed,  defendant 
thereafter  contracted  with  plaintiff  for  sudi 
Increased  compensation  for  one  year.  What- 
ever confilct  there  may  be  in  the  testimony 
relative  to  the  making  of  such  contract  was 
for  the  consideration  of  the  Jury,  and  their 
finding  concludes  the  matter  here. 

[4]  It  la  also  urged  that  the  contract  plead- 
ed in  the  first  count  was  for  "salary."  while 
the  contract  if  any  was  established  by  the 
evidence,  was  for  a  "guaranty";  and  that 
there  was  hence  a  failure  of  proof  as  to  the 
first  count  But  It  Is  clear  that  under  plain- 
tiff's various  contracts  with  defendant  he 
was  assured  or  guaranteed  a  certain  compen- 
sation, in  the  nature  of  a  salary,  whether  it 
was  earned  under  these  contracts  or  not 
It  was  for  the  amount  of  this  assured  compen- 
sation that  plaintiff  sued  in  the  first  count  of 
his  petition;  and  we  think  that  there  was  no 
failure  of  proof  of  cause  of  action  pleaded. 
At  most  it  was  a  mere  variance  of  which  de- 
fendant cannot  now  avail  itself.  See  Olive 
Street  Bank  of  St  Louis  v.  O.  M.  PhilUpe, 
162  S.  W.  721;  Fisher  Co.,  eta,  v.  Realty  Co., 
159  Mo.  562,  62  S.  W.  443;  Rondelman  v. 
Boiler  Works  Co.,  161  S.  W.  609. 

As  to  the  second  count  in  plaintiff's  peti- 
tion, it  need  only  be  said  that  upon  finding 
that  the  contract  above  mentioned  was  en- 
tered into,  for  the  year  covered  by  the  first 
count,  and  that  plaintitTs  previous  contract 
did  not  continue  in  force,  the  Jury  were  at 
liberty  to  find  that  plaintiff's  services  for  the 
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next  five  months,  .L  e.,  from  December  1, 
1910,  to  April  30, 1911,  were  reasonably  worth 
13,250,  being  at  the  rate  of  17,800  per  year. 
On  behalf  of  plalntUC  there  was  erldence 
tending  to  show  that  such  was  the  reasonable 
yalue  of  plaintiff's  services,  and  the  finding 
of  the  Jury  thereupon  is  condnaive  upon  us. 

[S]  It  is  urged  that  error  was  committed 
In  ^Ting  an  instruction  for  plaintiff  which 
told  the  Jury  that  if  they  found  from  the 
evidoice  that  plaintlfl  and  defendant  en- 
tered into  a  contract  whereby  plalntlft  was 
employed,  etc.,  then,  finding  the  other  facts 
mentioned  in  the  Instruction,  their  verdict 
phould  be  for  plaintlft.  This  Instractlon 
is  assailed  upon  the  ground  that  the  court 
thereby  submitted  a  question  of  law  to  the 
jury.  But  we  need  not  dwell  upon  this,  for 
the  reason  that  the  defendant  offered  an  in- 
struction in  this  precise  form  and  la  in  no 
portion  to  complain  of  the  giving  of  plain- 
tiff's said  instruction. 

[(]  The  exclusion  of  certain  letters  writ- 
ten by  plaintiff  to  defendant's  president, 
which  defendant  offered  in  evidence,  is  also 
assigned  as  error.  These  were  evidently  of- 
fered to  show  that  plaintiff  had  communicat- 
ed at  such  times  with  defendant's  president 
with  respect  to  other  matters,  as  tending 
to  negative  the  idea  that  plaintiff  did  not 
have  ample  opportunity  to  have  the  matter 
of  his  contract  definitely  determined.  But 
we  are  unable  to  see  any  reversible  error  ta 
the  court's  action  in  the  premises.  Defend- 
ant was  permitted  to  show  that  such  letters 
had  been  written  at  such  times  which  wonld 
appear  to  be  suffldent  for  defendant's  said 
purpose.  The  contents  of  the  letters  them- 
selves, wliich  are  preserved  in  the  record, 
appear  not  to  be  material  or  relevant  to  the 
Issues  here  involved,  and  their  exclnslon 
could  not  be  prejudicial  error. 

A  careful  examination  of  the  entire  record 
has  convinced  us  that  the  case  made  was  one 
for  the  Jury,  and  that  no  reversible  error  in- 
tervened below.  It  follows  that  the  Judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concur. 

MAGINNIS  y.  MISSOURI  PAC.  RT.  CO. 
<St.  Ixiuis  Court  of  Appeals.    Hiasonri.     April 

1.  RAiMtOADS  ((848*)— Accidents  at  Cross- 
ings—Pbima  Faoie  Case— Failube  to  GteVE 

SlONAI/S. 

Under  Rev.  St  1909,  f  8140,  requiring  a 
railroad  to  ring  the  bell  or  blow  the  whistle  for 
a  public  road  crossing,  and  making  it  liable  for 
all  damages  which  a  person  may  sustain  when 
such  bell  or  whistle  la  not  sounded,  as  required, 
provided  it  may  show  that  anch  failure  was  not 
the  canae  of  the  injury,  plaintiff  did  not  make  out 
a  prima  fade  case  by  showing  the  injury  and 
faUnre  to  sound  the  bell  or  whistle,  where  it 
also  appeared  from  the  evidence  that  decedent 
was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  1138-1160;  Dec.  Dig.  f  348.*] 


2.  Rahaoadb  (f  324*)— AooiBEim  At  Caoss- 

ING — CONTBIBUTOBT   NsaUGKHCE. 

A  man  69  years  old,  alert,  and  pbaaessed 
of  hia  faculties,  including  sight  and  hearing, 
walked  onto  a  railroad  at  a  road  croaaia^,  and 
was  struck  and  killed  by  a  paaaenger  train  go- 
ing 45  miles  an  hour.  For  86  feet  before  readi- 
ing  the  crossing  his  view  was  unobstructed, 
and  he  could  have  seen  the  train  for  one-half 
mile.  Held,  that  he  was  gniltiy  of  contributory 
negligence,  though  no  signals  were  sounded  for 
the  crossing,  as  he  was  bound  to  use  reaaon- 
able  care  for  his  own  safety. 

[Ed.  Note. — For  other  casea,  see  Railroads, 
Cent  Dig.  SS  1020-1025;    Dec.  Dig.  f  324.*] 

3.  Railboads  (§  327*)— Accidents  at  Cboss- 
iNGs— Duty  to  Stop,  Look,  and  Listen. 

Reasonable  care  requires  one  to  atop,  look, 
and  listen  before  going  upon  a  railroad  at  a 
road  crossing,  because  railroad  tracks  are  an 
ever-present  signal  of  danger  to  all  persona  aui 
juria. 

[Ed.  Note. — For  other  casea,  see  Railroads, 
Cent  Dig.  ft  1043-1056;    Dec.  Dig.  i  327.*) 

4.  Railboads  (§  346*)  —  Action  fob  Injury 
AT  Cbossing — Pbesumption— Contbibdtoby 
Neougence. 

Where  a  person  of  good  eyesight  in  at- 
tempting to  cross  a  railway  at  a  crossing,  is 
struck  Dj  an  approaching  train,  which  was 
plainly  visible  from  the  point  where  it  became 
his  duty  to  stop,  look,  and  listen,  it  will  be 
condusively  presumed  that  he  failed  to  do  so, 
and  was  therefore  guil^  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1117-1123;   Dec.  Dig.  f  346.*] 

6.  RAII.B0ADS  (S  388*)— Accidents  at  Cboss- 
ing— InJTJBT  AVOIDABIX  NOTWrTHSTANDING 
CONTBIBUTOBT  NeGUOBNOB. 

Though  plaintiff's  decedent  was  negligent 
in  going  onto  a  railroad  at  a  crossing,  yet  if, 
after  discovering  his  peril,  the  railroad  failed 
to  exercise  ordinary  care  to  avert  the  injury, 
plaintiff  could  recover  under  the  doctrine  of 
the  last  dear  chanc6. 

[Ed.  Note.— For  other  casea,  aee  RaOroada, 
Cent  Dig.  $$  1096-1099 ;   Dec.  Dig.  §  338.*] 

6.  Railboadb  (S  350*)— Accidents  at  Cbobb- 

inos — questiion  fob  jubt. 

In  an  action  for  the  death  of  plaintiS'a  de- 
cedent at  a  railway  crossing,  evidence  htM  to 
require  the  aubmiamon  to  the  jury  of  the  ques- 
tion whether  the  railroad  could  have  prevented 
the  acddent,  after  discovering  the  peril  of  de- 
cedent by  sounding  the  alarm,  and  checking 
the  speed  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1152-1192;    Dec  Dig.  S  350.*] 

Appeal    from    St.    Louis    Clrcnit   Court; 

Hugo  Muench,  Judge. 

Action  by  Mary  W.  Maginnis  against  the 
Missouri  Pacific  Railway  Company.  From 
an  order  setting  aside  a  verdict  for  plaintiff, 
and  granting  defendant  a  new  trial,  plaintiff 
appeals.  Affirmed  and  remanded,  with  di- 
rections. 

This  is  a  suit  under  the  wrongful  death 
statute  for  damages  accrued  to  plaintiff,  the 
widow  of  William  T.  Maginnis,  on  account 
of  the  alleged  negligence  of  defendant  in  run- 
ning upon  and  killing  her  husband  at  a  pub- 
lic road  crossing.  The  finding  and  Judgment 
were  for  plaintiff;  but  the  court  set  the 
verdict  aside  on  defendant's  motion,  and  It  is 
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from  thla  order  the  appeal  Is  prosecnted  by 
plainttff. 

There  are  several  specifications  of  negli- 
gence In  the  petition,  and  they  wUl  be  more 
particularly  adverted  to  hereafter.  However, 
among  the  charges  so  laid  against  defendant 
Is  one  to  the  eltect  that  It  breached  its  duty 
imposed  by  the  statute  In  falling  to  sound 
the  usual  alarms  on  approaching  a  public 
road  crossing.  The  evidence  is  principally 
directed  to  this  matter;  but  a  question  is 
made,  too,  with  respect  to  the  ability  of  de- 
fendant's locomotive  engineer  to  have  saved 
plaintiff's  husband  from  disaster  by  exercis- 
ing a  vigilant  watch,  sounding  alarms,  and 
slowing  down  the  train,  but  without  stopping 
it  These  several  questions  wlU  be  consider- 
ed in  their  turn  as  they  appear  by  reference 
to  the  pleadings  and  the  evidence. 

Plaintiff's  husband  was  69  years  old  at  the 
time  he  came  to  his  death,  was  alert  for  a 
man  of  his  years,  and  possessed  all  of  his 
faculties  to  a  good  degree,  including  his 
sight  and  hearing.  He,  together  with  his 
wife,  plalntifr,  resided  at  Olendale,  a  small 
station  on  defendant's  railroad  in  St.  Louis 
county,  through  which  Berry  Road,  a  public 
highway,  seems  to  be  the  principal  thorough- 
fare. Plaintiff's  husband  came  to  his  death 
about  7  o'clock  In  the  morning,  Sunday,  Au- 
gust 20,  1911,  while  he  was  crossing  defend- 
ant's south  or  east-bound  track  at  Berry 
Road,  through  being  run  upon  by  defendant's 
east-bound  passenger  train,  on  Its  south 
track,  which  was  proceeding  at  a  rate  of 
speed  from  40  to  45  miles  per  hour. 

We  copy  from  the  brief  of  plaintiff's  coun- 
sel a  clear  and  complete,  statement  of  the 
facts  relevant  to  a  general  outline  of  the 
case  as  follows : 

"Plaintiff  and  deceased  bad  been  married 
43  years.  On  the  morning  of  the  death  of 
her  husband  plaintiff  left  her  home  at  Glen- 
dale  and  had  gone  to  Klrkwood  to  attend 
church,  and  at  the  time  plaintiff  left  her 
home  for  church  the  deceased  was  dressing, 
but  was  not  ready  to  go  with  her,  and  said 
that  he  would  come  on  after  a  while.  Her 
husband  was  on  his  way  to  join  his  wife  at 
mass -when  he  was  struck  and  kUled  by  the 
defendant's  train  at  the  Glendale  crossing 
of  the  Berry  Soad  and  the  defendant's 
tracks. 

"Olendale  is  a  'right  smart'  little  settle- 
ment on  the  defendant's  railroad  In  St  Louis 
county,  between  Klrkwood  and  Webster 
Groves.  The  tracks  of  the  defendant,  at 
the  locus  in  quo,  run  east  and  west,  and  cross, 
at  Glendale  station,  what  is  known  as  the 
Berry  Road,  a  much  traveled,  unmacadamiz- 
ed  public  highway — a  country  road — which 
runs  north  and  south.  The  tracks  and  the 
road  intersect  each  other  at  about  right 
angles.  The  defendant's  railroad  is  double 
tracked  through  Glendale.  East-bound  trains 
use  the  south  and  west-bound  trains  the 
north  track.  These  tracks  were  flanked  on 
the  south,  about  two  blocks  distant,  by  the 


tracks  of  the  Frisco  Railroad,  and  on  the 
north,  several  blocks  distant,  by  the  tracks 
of  the  United  Rall«rays  Company.  There 
was  a  golf  club  adjacent  to  defendant's 
tracks  at  Glendale  station,  and  another  golf 
club  in  the  same  vicinity,  and  some  distance 
north  of  the  station.  Oakland  station  was 
about  a  half  mile  west  of  Glendale,  and  was 
the  next  station  west  of  Glendale  on  the  de- 
fendant's road.  From  a  short  distance,  say 
60  to  80  feet  west  of  the  Berry  Road  to  Oak- 
land station,  defendant's  tracks  were  laid 
on  a  straight  line.  About  60  to  80  feet  west 
of  the  Berry  Road  was  the  beginning  of  a 
heavy  curve  to  the  northeast  in  the  defend- 
ant's tracks.  Adjacent  to  the  defendant's 
right  of  way,  and  south  of  the  tracks,  some 
20  or  26  feet  distant,  and  abutting  the  west 
side  of  the  Berry  Road,  was  the  country  store 
of  John  P.  Evers. 

"(The  scene  of  this  accident  and  its  imme- 
diate vicinity  are  accurately  shown  by  the 
photographs  introduced  by  the  plaintifl  and 
defendant  and  the  plat  Introduced  by  the 
defendant  which  accompany  this  record.) 

"Just  back  of  Evers'  store,  and  close  to  the 
defendant's  right  of  way,  was  a  signboard, 
12  feet  high  and  64  feet  long,  facing  the 
tracks.  South  of  the  store  and  signboard, 
and  setting  back  in  the  yard,  was  Evers' 
cottage  and  some  outbuildings.  Beginning  at 
a  point  about  21  feet  from  the  south  rail  of 
the  east-bound  track,  and  on  the  west  side  of 
Berry  Road,  and  running  in  front  of  Evers' 
store,  and  extending  in  a  southerly  direction, 
was  a  narrow  board  walk  which  was  used  by 
pedestrians  traveling  north  and  south  on  the 
Berry  Road.  There  was  no  board  walk  on 
the  east  side  of  the  Berry  Road  south  of  the 
defendant's  tracks  in  this  vicinity.  North  of 
the  tracks  the  board  walk  was  on  the  east 
side  of  the  Berry  Road.  On  the  east  side  of 
the  Berry  Road,  and  built  right  up  close  to  the 
east-bound  track  on  the  south  side  thereof, 
was  a  small  station  house  of  the  defendant 
for  the  use  of  its  passengers. 

"As  deceased  approached  the  crossing  from 
the  south,  and  was  struck  and  killed  while 
on  the  south  or  east-bound  track,  we  shall 
not  bother  about  the  measurements  on  the 
north  side  of  the  tracks.  The  defendant  of- 
fered A.  S.  Butterworth,  one  of  its  dvll  engi- 
neers, as  a  witness,  who  fully  explains  the 
plat  we  have  referred  to,  and  gives  the  ac- 
curate relative  locations  of  the  tracks,  B>?ers' 
store,  station  house,  sidewalks,  and  other  ob- 
jects at  the  crossing  of  defendant's  tracks 
and  the  Berry  Road.  The  accuracy  of  the 
testimony  of  this  witness,  together  with  the 
plat  offered  by  the  defendant  were  not  dis- 
puted by  the  plaintiff  at  the  trial,  and  doubt- 
less were  accepted  as  true  by  the  Jury.  The 
measurements  we  give  here  are  taken  from 
the  testimony  of  the  defendant's  witness 
Butterworth,  except  as  otherwise  expressly 
stated. 

"Berry  Road  Just  south  of  the  tracks  is 
about  40  feet  wide,  and  in  front  of  Even* 
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store' Is  almut'M  feet  wide.  The  width  of 
defendant's  right  of  way  at  Berry  Boad  1b 
100  feet  From  the  south  rail  of  the  east- 
bound  track  to  the  south  Une  of  defendant's 
lU^t  of  way,  it  was  86  feet  Bvers'  store 
faces  east  It  was  67  feet,  on  a  direct  line, 
from  the  northeast  corner  of  the  store  to  the 
first  rail  of  the  east-bound  track.  From  the 
northeast  comer  of  Evers'  store  to  the  north- 
west comer  of  the  station  house,  the  distance 
was  86  feet  On  the  ties  between  and  outside 
the  two  rails  of  the  east-bound  track,  the  de- 
fendant had  laid  the  heavy  crossing  boards 
shown  in  the  photographs.  The  boards  were 
16  feet  long,  and  were  designed  to  eyen  up 
the  tracks  for  the  use  of  yeblcles.  The  east 
ends  of  the  boards  were  18  feet  west  of  the 
northwest  corner  of  the  little  station  house. 
In  a  direct  line  from  the  northeast  comer  of 
Eyers'  store  to  the  east  end  of  these  cross- 
ing boards,  it  was  70  feet  The  plaintlfTs 
evidence  diows  that  deceased  was  struck 
while  on  the  east  ends  of  the  crossing  boards, 
and  near  or  on  the  north  rail  of  the  east- 
bound  track.  (Two  steps  more  would  have 
taken  the  deceased  out  of  danger.)  Defend- 
ant's engineer  says  that  deceased  was  either 
on  or  Just  east  of  the  east  ends  of  the  cross- 
ing- board  when  he  was  struck  by  the  engine; 
he  is  not  sure  which. 

"There  was  but  one  eyewitness  in  this 
case  who  saw  the  deceased  as  he  emerged 
from  behind  Eyers'  store  and  approached  the 
track  on  the  west  sidewalk  of  the  Berry 
Road,  and  that  was  James  E.  Hays,  defend- 
ant's engineer.  None  of  the  plaintiff's  wit- 
nesses saw  the  deceased  immediately  before 
he  was  struck  by  the  train;  but  there  Is 
other  indisputable  evidence  in  the  record 
that  deceased  came  up  the  west  sidewalk  of 
Berry  Road,  entered  the  west-bound  track 
at  the  west  end  of  the  crossing  boards,  and 
walked  on  these  boards  In  a  northeasterly  di- 
rection to  the  east  ends  of  the  boards,  a  dis- 
tance of  about  15  or  16  feet  where  he  was 
hit  as  he  was  about  to  step  off  of  the  track. 
He  was  pursuing  the  usual  course  of  north- 
bound pedestrians  crossing  the  defendant's 
tracks.  The  road  was  muddy,  deceased  was 
on  his  way  to  mass,  and  was  evidently 
making  for  the  plank  walk  north  of  the 
tracks,  and  on  the  east  side  of  the  Berry 
Road. 

"The  evidence  shows  that  a  pedestrian  ap- 
proaching the  crossing  would  not  have  a  fair 
opportunity  to  see  an  approaching  train  from 
the  west  on  defendant's  tracks  until  he  had 
passed  north  of  Evers'  store.  There  Is  no 
doubt  about  deceased's  ability  to  have  seen 
the  train,  or  the  engineer  to  see  the  deceased, 
after  the  latter  passed  north  of  the  store. 

"John  P.  Evens,  the  owner  of  the  store,  and 
formerly  station  agent  of  the  defendant  at 
Olendale,  was  a  witness  for  plaintiff.  He 
was  in  bis  yard  at  the  time  of  the  collision. 
His  attention  was  first  drawn  to  the  train  by 
the  sodden  alarm  whistling  of  -iie  engineer. 
He  ran  out  in  front  of  his  etote  onto  the  Ber- 


ry Boad  and  sa^  the  train  troasint!  Oui  road, 
and  ran  up  to  the  crossing,  and,  after  the 
train  had  passed  the  crossing,  he  saw  the 
deceased  lying  on  the  west-bound  or  north 
track  about  90  or  100  feet  from  the  ends  of 
the  crossing  boards.  It  had  rained  the  night 
before,  and  the  crossing  was  soft  on  top,  and 
the  road  muddy.  Mr.  Evers  examined  the 
shoes  of  deceased  after  he  was  struck  and 
found  'breaks'  in  the  soles  of  them.  He  also 
examined  the  crossing  boards  and  the  sur- 
face of  the  walk  to  see  if  they  could  deter- 
mine where  the  deceased  was  when  he  was 
struck,  and  his  course  over  the  crossing.  As 
the  testimony  of  Evers  mi  this  point  Is  of 
great  'pith  and  moment'  we  shall  quote  it 
here  In  full: 

"'Direct  examlnatioD:  Q.  Could  you  tell 
from  your  examination  made  there  where  he 
was  on  the  east-bound  track  when  he  was 
struck  by  the  train?  A.  The  road  through 
here  that  morning — it  had  been  raining  the 
night  before,  and  that  morning  the  road  was 
soft  on  top,  and  the  tracks  which  we  sup- 
posed to  be  Mr.  Maginnis',  from  the  break  in 
his  shoe,  the  last  footprint  that  we  could 
trace  of  him  was  on  this  plank.  Q.  Which 
plank  is  that?  A.  That  is  Om  north  plank 
on  the  east-bound  track.  Q.  The  north  plank 
between  the  east-bound  tracks?  A.  Yes,  sir. 
Q.  I  mean  between  the  rails  of  the  east-bound 
tracks?  A.  Yes,  sir.  Q.  Now,  in  the  trac- 
ings there  of  his  footsteps,  where  did  he  step 
onto  the  east-bound  track?  A.  It  looked 
through  here;  there  was  other  tracks;  the 
only  way  we  could  trace  it  was  from  the 
break  of  the  shoe,  at  this  plank ;  this  plank 
was  even  with  the  rail.  Q.  Which  end?  A. 
The  west  end.  Q.  You  traced  his  footsteps  at 
the  west  end  of  the  plank?  A.  From  the  im- 
print in  the  mud  there  was  on  the  crossing. 
Q.  Where  was  the  first  one?  A.  The  first 
one  was  in  the  cinders  here  right  by  the 
planking.  Q.  At  the  end  of  the  board  walk? 
A.  No;  at  the  enA  of  the  planking  between 
the  rails.  Q.  At  the  west  end?  A.  Yes,  sir. 
Q.  In  other  words,  yon  could  trace  where  he 
had  stepped  onto  the  boards  between  the  rails 
of  the  east-bound  track  at  the  west  end?  A. 
That  was  not  as  distinct  as  the  ones  on  here, 
because  there  was  more  mud  on  the  plank 
than  there  was  on  the  dndera  Q.  You  could 
discern  from  his  footprints  that  he  made 
there  that  he  stepped  on  the  planking  at  the 
west  end?  A.  We  could  see  the  tracks  there ; 
yes,  sir.  Q.  On  the  west  end  of  the  plank? 
A.  Yes,  sir;  that  was  early  in  tihe  morning, 
and  there  was  not  many  tracks  there.  Q. 
You  could  tell  that  his  tracks  ended  on  the 
north  plank,  about  how  far  from  the  east 
end  of  the  north  plank?  A.  I  don't  remem- 
ber now;  it  was  Jnst  where  the  mud  was 
least  on  the  plank.  Q.  Could  you  tell  about 
how  far.  In  other  words,  how  many  feet 
had  he  walked  on  that  plank  there,  in  your 
judgment?  A.  As  near  as  I  can  Judge,  had 
he  taken  this  track  through  It  was  probably 
15  feet    Q.  He  had  walked  15  feet  on  the 
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board  between  tiie  rails  of  the  east-bonnd 
trade?   A.  Yes,  air. 

"  'B7  the  Ooort:  Q.  Just  the  entire  length 
of  those  boards?  A.  I  should  Jndge  14  feet. 
Q.  He  walked  almost  to  the  end?  A.  He 
had  to  go  diagonally.  Q.  But  did  you  see 
mud  almost  to  the  end  of  the  plank  7  A.  Yes, 
sir;   It  was  outside  of  the  wagon  tracks.' 

"'Cross-examination:  Q.  In  noticing  these 
footprints  that  were  indicated  there  in  the 
mud  on  the  crossing  planks,  you  found  prints 
which  indicated  that  Mr.  Maglnnis — calling 
yeur  attention  to  plaintiffs  Exhibit  D — yon 
found  indications  that  Mr.  Maglnnis  had 
probably  stepped  on  the  edge  of  the  crossing 
boards  here,  and  had  continued  diagonally 
across  towards  the  north  rail,  did  you?  A. 
Yes,  sir.  Q.  And  In  covering  that  space  diag- 
onally across  the  crossing  boards,  how  many 
footprints  did  you  find  there?  A.  I  don't  re- 
member as  to  that;  we  were  merely  tracing 
to  try  to  find  out  where  he  was  when  be  was 
hit;  this  was  after  this  had  happened,  and 
the  only  way  we  could  trace  it  was  by  a 
break  in  the  shoe,  because  there  were  other 
steps.  Q.  Other  footmarks  on  the  crossing 
at  that  time?  A.  Yes,  sir.  Q.  Other  people 
had  come  over  there?  A.  Yes,  sir.  Q.  And 
had  made  tracks  also?  A.  Yes,  sir.  Q.  And 
you  found  about  how  many  footprints  that  In 
your  Judgment  were  those  of  Mr.  Maglnnis? 
A.  We  found  at  least  half  a  dozen,  that  is, 
from  the  plank  walk  up.  Q.  You  found,  you 
think,  as  many  as  a  half  a  dozen  footprints 
covering  that  space  diagonally  across  the 
walk?    A.  Yes,  sir. 

"'By  the  CJOurt:  Q.  That  would  be  only 
one  shoe  that  had  a  break,  or  was  it  both? 
A.  That  was  the  only  way  we  could  trace  it. 
Q.  Did  you  find  a  break  on  one  foot  only,  or 
l>reaks  on  both  feet?  A.  If  I  remember  cor- 
rectly, both  shoes. 

"  'By  Mr.  Green:  Q.  Breaks  on  both  shoes? 
A.  Yes,  sir.  Q.  When  you  say  half  a  dozen, 
you  mean  three  of  each,  do  you?  A.  I  say 
at  least  that  number.' 

"From  the  end  of  the  board  walk  In  front 
of  Bvers'  store  to  the  west  end  of  the  crossing 
boards,  the  distance  was  about  21  feet,  ac- 
cording to  the  evidence  of  Butterworth  and 
the  plat" 

The  facts  thus  stated  are  not  controverted 
in  any  material  respect,  and  appear  to  be  ac- 
ceded to  by  both  parties.  However,  sucb  oth- 
er facts  In  the  record  as  we  deem  relevant 
will  be  pointed  out  la  the  opinion. 

•  Olendy  B.  Arnold,  of  St  Louis,  for  appel- 
lant James  F.  Green,  of  St  Louis,  for  re- 
spondent 

NORTONI,  X  (after  stating  the  facts  as 
above).  [1-3]  The  court  recited  in  the  order 
granting  a  new  trial  that  it  erred  In  submit- 
ting the  case  to  the  jury,  in  that  it  should 
have  directed  a  verdict  for  defendant,  and  1 
this,  of  course,  involves  the  idea  that  there 
is  no  substantial  evidence  to  support  a  re- 1 


covery  on  any  of  the  giDimda  stated  In  th« 
petition.  It  is  urged  by  plaintiff  that  she 
made  a  prima  fade  case  by  showing  the 
fact  that  her  husband  came  to  his  death  at 
a  public  road  crossing,  and  defendant  omit- 
ted to  sound  the  statutory  signals;  bat  we 
are  not  so  persuaded  in  view  of  the  con- 
tributory negligence  on  the  part  of  decedent 
revealed  In  her  evidence.  The  statute  (see- 
tton  3140,  R.  S.  1900)  imposes  the  obUgation 
on  defendant  to  ring  the  bell  attadied  to 
its  locomotive  at  a  distance  of  80  rods  from 
the  crossing  of  a  public  road,  and  keep  the 
same  ringing  untU  it  shall  have  crossed 
such  road,  or  sound  the  steam  whistle  80 
rods  from  the  crossing,  and  continue  sound- 
ing It  at  intervals  until  the  locomotive  shall 
have  crossed  the  public  road.  The  same 
section  provides,  too,  that  the  railroad  com- 
pany shall  be  liable  for  all  damages  which 
any  person  shall  hereafter  sustain  at  sudi 
crossing  when  such  bell  shall  not  be  rung, 
or  such  whistle  sounded,  as  required,  "pro- 
vided, however,  that  nothing  herein  con- 
tained shall  preclude  the  corporation  sued 
from  showing  that  the  failure  to  ring  such 
bell  or  sound  such  whistle  was  not  the  cause 
of  such  injury."  Formerly  It  was  the  role 
of  decision  under  this  statute  that  a  plain- 
tiff  made  out  a  prima  fade  case  of  negli- 
gence by  showing  that  neither  the  bell  was 
rung  nor  whistle  sounded,  as  required  and 
the  injury  complained  of,  for  It  was  said 
that,  if  so  much  appeared,  the  statute  cast 
the  burden  upon  the  railroad  company  to 
exculpate  Itself  from  fault  by  showing  that 
the  failure  to  ring  the  bell  or  sound  the  whis- 
tle was  not  the  cause  of  the  Injury.  Huck- 
shold  V.  St  Louis,  L  M.  A  S.  By.  Co.,  90 
Mo.  648,  2  S.  W.  794.  In  that  view  It  is  said 
the  statute  supplied  the  causal  connection. 
See  McOee  y.  Wabash  R.  Co.,  214  Mo.  530, 
640,  545,  114  S.  W.  33.  But  more  recent  de- 
dslons  qualify  the  general  rule  thus  stated 
to  the  effect  that  if  it  appears  affirmatively 
in  plaintiff's  case  the  negligence  of  the  in- 
jured party  contributed  to  his  hurt,  or  that 
if,  from  plaintiff's  case,  it  Is  revealed  the 
failure  to  ring  the  bell  or  sound  the  whis- 
tle did  not  occasion  the  Injury,  the  prima 
fade  case,  which  might  otherwise  be  suffi- 
cient Is  thus  rebutted  and  overcome  so  as  to 
remove  the  question  entirely  from  the  prov- 
ince of  the  jury.  In  such  cases  It  is  said 
that  notwithstanding  the  statutory  provi- 
sion, the  defendant  Is  not  required  to  Intro- 
duce evidence  exculpating  itself  from  fault 
and  the  case  should  not  be  submitted  to  the 
jury  at  all.  See  McGee  v.  Wabash  B.  Co., 
214  Mo.  630,  114  S.  W.  33;  Green  v.  Mo. 
Pac.  B.  Co.,  192  Mo.  131,  90  S.  W.  805.  Here 
there  is  an  abundance  of  evidence  tending 
to  prove  that  defendant  omitted  to  sound 
the  whistle  on  the  locomotive,  as  required  by 
the  statute,  and  likewise  omitted  to  keep  the 
bell  constantly  ringing.  Of  course  it  is  not 
essential  to  sound  both  the  bell  and  whistle. 
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for  tbe  statute  Is  In  the  alternatlTe  as  to  this; 
but  the  evidence  Is  that  neither  was  done. 
But,  be  this  as'  It  may,  It  appears  concltiBlTe- 
ly  In  plalntUTs  case  that  but  for  his  own 
negligence  or  Inattention  plaintiffs  husband 
would  not  have  been  upon  the  crossing  Im- 
mediately in  front  of  the  fast  approaching 
train.  PlalntUTs  witnesses  say,  and  It  Is 
conceded  too,  that  defendant's  track  to  the 
westward  was  straight  and  the  view  of  an 
approaching  train  open  for  the  distance  of 
a  half  mile.  The  hour  was  about  7  o'clock 
on  Sunday  morning,  and  tbe  day  a  bright  one 
In  August  PlalntUTs  husband  was  a  man 
in  good  health,  possessing  all  of  his  facul- 
ties, alert,  and  with  good  eyesight  and  hear- 
ing. It  is  true  that  no  one  of  the  witnesses 
on  the  part  of  plalntUf  saw  decedent  go  upon 
the  track ;  but  the  evidence  Is  quite  convinc- 
ing that  he  passed  north  along  the  sidewalk 
on  the  west  side  of  Berry  Road  until  he 
reached  the  end  of  that  walk  21  feet  south 
of  the  sooth  rail  of  the  east-bound  track,  and 
then  turned  diagonally  to  the  northeast,  with 
a  view,  no  doubt,  of  passing  to  the  sidewalk 
on  the  east  side  of  the  road,  and  north  of 
the  track,  for  it  appears  there  was  no  side- 
walk on  the  north  side  of  the  track  on  the 
west  side  of  Berry  Road,  and  there  was  one 
on  tbe  east  It  is  to  be  conceded  that  the 
view  of  decedent  was  obscured  by  Bvers' 
store  and  his  cottage  and  the  long  signboard 
in  tbe  rear  for  a  time;  but  after  conceding 
00  much.  It  appears  beyond  question  that  no 
obstruction  whatever  of  the  view  one-half 
mile  to  the  westward  obtained  for  a  distance 
of  36  feet  south  of  defendant's  south  track. 
Bvers'  store  is  said  to  be  20  feet  wide  and 
42  feet  In  length,  and  it  appears  to  stand 
diagonally  with  reference  to  the  railroad; 
that  is  to  say,  while  the  front  end  of  the 
store  adjacent  to  the  sidewalk  is  about  23 
feet  south  of  the  line  of  defendant's  right  of 
way,  the  west  end  of  the  store  Is  but  20  inch- 
es south  of  the  same  line.  Tbe  distance  be- 
tween the  south  rail  of  defendant's  south- 
bound track  and  the  south  line  of  the  right 
of  way  is  36  feet  and,  as  plalntUTs  husband 
walked  northward  after  passing  Bvers'  store, 
It  Is  certain  and  fixed  beyond  controversy 
that  he  had  a  clear  view  of  the  track  for  all 
of  snch  36  feet  and  Indeed  there  should  be 
added  to  this  20  Inches  to  compensate  the 
distance  which  the  west  end  of  Evers'  store 
stood  south  of  the  right  of  way.  According 
to  this,  the  view  was  unobstructed  for  one- 
half  mile  to  the  west  while  the  decedent 
passed.  If  he  moved  straight  forward,  37 
feet  and  8  inches.  Bot  it  appears  he  follow- 
ed the  sidewalk  to  the  aid  of  it  21  feet  south 
of  the  south  rail,  and  then  turned  to  the 
northeast  entered  «pbn  the  crossing  boards 
on  the  track  at  the  west  end,  and  walked 
diagonally  to  the  northeast  corner  of  the 
crossing,  where  he  was  strudt.  This  being 
true,  he  necessarily  passed  more  than  87  feet 
and  8  Inches  before  coming  to  the  south  rail 


of  defendant's  track  at  the  crossing,  for  by 
turning  to  the  northeast  the  route  was 
elongated  some.  While  the  train  which  raa 
upon  decedent  came  from  the  west  at  from 
40  to  45  miles  per  hour,  the  plalntUTs  wit- 
nesses all  say  he  could  have  seen  it  clearly 
for  half  a  mile,  because  the  track  was  per- 
fectly straight,  and  no  obstruction  obtained 
at  tbe  place  above  pointed  out  It  is  entirely 
clear  that  plaintlfTs  husband  was  negligent 
and  inattentive  for  his  own  safety  while 
passing  through  all  of  this  unobstructed 
space  before  going  upon  tbe  track  without 
looking  and  listening  for  an  approaching 
train,  and  this  is  true,  though  no  signals 
were  sounded,  for  the  law  Imposed  upon  him 
the  duty  to  be  reasonably  careful  for  his 
own  safety  notwithstanding.  Reasonable 
care  in  the  drcumstancee  stated  requires 
that  one  shall  look  and  Usten  for  an  ap- 
proaching train  before  going  upon  the  tracks, 
because  railroad  tracks  are  an  ever-present 
signal  of  danger  to  all  persons  snl  Juris.  Kel- 
say  V.  Mo.  Pac.  R.  C!o.,  129  Mo.  362,  30  8. 
W.  339. 

[4]  But  It  Is  said,  in  the  absence  of  evi- 
dence to  the  contrary,  decedent  must  be  pre- 
sumed to  have  looked  and  listened  for  an 
approaching  train,  because  the  law  always 
Indulges  tbe  presumption  that  one  exercised 
ordinary  care  for  his  own  safety,  tf  nothing 
more  appears.  It  is  true  this  presnmption 
obtains;  but,  when  the  view  is  open  and 
clear,  as  here,  and  to  look  is  to  see,  and 
one  nevertheless  goes  upon  the  track  before 
the  approaching  train,  he  must  be  regarded 
as  having  seen  it  upon  looking,  and  negli- 
gently attempted  to  pass  tbe  crossing  when 
he  was  run  upon.  Kelsay  v.  Mo.  Pac.  R. 
Ck>.,  129  Mo.  362,  30  S.  W.  339 ;  Dyrcz  v.  Mo. 
Paa  R.  Co.,  238  Mo.  83,  141  S.  W.  861.  In 
this  respect  the  instant  case  is  in  no  wise 
similar  to  that  of  Weigman  v.  St  Iionls,  I. 
M.  ft  S.  R.  Co.,  228  Mo.  699,  717,  123  S.  W. 
38,  for  there  the  view  was  obstructed  to  with- 
in 8  feet  of  the  track  on  which  the  moving 
cars  were  operated,  and  It  was  declared  the 
presumption  that  decedent  looked  and  listen- 
ed before  passing  the  obatructlon  was  suf- 
ficient to  repel  the  imputation  of  contribu- 
tory negligence  in  driving  his  team  upon  the 
crossing  after  passing  such  obstruction. 
Here  plalntUTs  husband  was  not  seated  In 
a  wagon,  some  distance  beyond  the  horse's 
head;  bnt  Instead  he  was  walking  or  run- 
ning toward  the  tracks,  and  the  vision  of  the 
approaching  train  was  unobstructed  while  he 
passed  for  more  than  36  feet  in  any  view  of 
the  case.  But  it  is  said  decedent  may  not 
be  declared  negligent  for  the  reason  that 
there  is  no  evldoice  tending  to  prove  where 
the  train  was  at  the  time  he  went  upon  the 
track.  It  la  true  nothing  appears  to  that  ef- 
fect But  be  this  as  It  may.  If  plalntUTs 
husband  either  walked,  as  men  usually  do, 
or  ran,  as  the  engineer  says  he  did,  it  is 
clear  the  train  was  within  his  view,  If  he 
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had  looked  for  It,  all  of  the  time  after  pass- 
ing some  22  feet  north  of  Kvers'  store,  and 
more  than  86  feet  south  of  the  track.  On 
the  other  hand,  If  plalntlfT's  husband  went 
npon  the  track  before  the  train  came  into 
view  half  a  mUe  to  the  westward,  and  stood 
there,  without  looking  or  listening,  until 
its  approach,  he  was  equally  negligent  in  so 
doing.  It  is  therefore  certain  that  in  any 
view  of  the  case,  and  this,  too,  on  plaintiff's 
evidence  alone,  decedent  must  be  declared 
negligent  as  a  matter  of  law. 

[5]  But,  though  such  be  true,  no  one  can 
doubt  the  rule  that,  although  one  is  negli- 
gent for  his  ovm  safety,  a  recovery  may  be 
allowed  under  the  last-chance  doctrine,  if  it 
appears  he  came  to  his  injury  through  the 
negligence  of  another  which  more  immediate- 
ly occasioned  his  hurt;  that  is,  if  it  appears 
such  other  person,  after  notice  of  his  peril, 
neglected  to  exercise  ordinary  care  to  avert 
injuring  him.  The  pMndple  is  that  the  par- 
ty who  has  the  last  opportunity  of  avoid- 
ing an  injury  is  not  excused  by  the  prior 
neglect  of  the  Injured  party.  Therefore  the 
negligence  of 'the  party  Inflicting  the  injury, 
and  not  that  of  the  one  first  at  fault,  is  re- 
garded in  the  law  as  the  sole  or  proximate 
cause  of  the  injury.  In  such  cases  it  is 
said  the  negligence  of  the  defendant  super- 
sedes that  of  the  plaintltr,  and  becomes  the 
proximate  cause  of,  while  that  of  plaintiff 
is  to  be  treated  as  remote  to,  the  injury.  See 
Klockenbrink  v.  St  Louis,  etc,  R.  Co.,  81  Mo. 
App.  851;  s.  c,  172  Mo.  678,  72  S.  W.  900; 
Shearman  &  Redfleld,  Negligence  (6th  Ed.)  j 
99. 

[t]  In  some  cases  where  it  appears  one  is 
upon  the  track  and  wholly  oblivious  to  dan- 
ger, as  if  asleep  or  unconscious,  the  courts 
seem  to  authorize  a  recovery  for  his  injury 
under  the  last-chance  doctrine  only  where  it 
appears  the  train  could  have  been  stopped, 
and  the  injury  thus  averted.  Such  seems  to 
be  the  rule,  and  we  believe  a  proper  one,  on 
the  facts  of  White  v.  Mo.  Pac.  R.  Co.,  159  Mo. 
App.  608,  141  S.  W.  436.  See,  also,  the  case 
of  Markowitz  v.  Met.  St  R.  Co.,  186  Mo.  350, 
359,  85  S.  W.  351,  69  L.  R  A.  389,  where  it 
is  said  It  requires  more  than  the  showing 
of  a  mere  possibility  that  the  accident  might 
have  been  avoided  in  order  to  bring  a  case 
within  the  humanitarian  doctrine.  See,  al- 
so, Burnett  v.  A.,  T.  &  S.  F.  R.  Co.,  172  Mo. 
App.  51,  154  S.  W.  1135.  But  there  are  oth- 
er cases  which  authorize  a  recovery  under 
the  doctrine  adverted  to,  even  though  It  does 
not  appear  the  train  could  have  been  actual- 
ly stopped  before  running  upon  the  injured 
party.  In  such  cases,  for  instance,  where  one 
is  awake  and  conscious,  as  if  walking  or 
working  upon  the  track,  it  appears  to  be 
sufficient,  conceding  the  injured  party  to 
have  been  negligent,  if  it  is  made  satisfactori- 
ly to  appear  that  defendant  after  seeing  the 
peril  of  one  so  situate,  could  avert  Injuring 
him  by  slowing  down  the  train  or  checking 
its  speed  in  conjunction  with  the  warning  In- 


volved in  the  danger  signal,  and  tbus  li- 
able him  to  save  himself  as  by  getting  off  of 
the  track  and  out  of  danger.  '  Of  course,  in 
this  view,  if  it  be  that  the  collision  occur  at 
a  point  where  the  railroad  ia  entitled  to  a 
clear  track,  and  therefore  a  vlgUant  lookout 
is  not  required  for  persona  thereon,  liability 
attaches  only  in  respect  of  a  breach  of  duty 
after  the  engineer  or  those  in  charge  of  the 
locomotive  actually  saw  the  peril  of  the  In- 
jured person.  Toung  t.  St  Louis,  I.  M.  &  S. 
R.  Co.,  227  Mo.  807,  127  S.  W.  19.  But,  if 
the  injury  occur  at  a  public  road  crossing,  or 
at  a  place  on  the  track  where  a  license  ob- 
tains, and  pedestrians  are  known  to  walk, 
the  element  of  notice  intervenes  and  requires 
that  those  operating  the  train  should  an- 
ticipate and  look  out  for  the  presence  of  per- 
sons there.  In  such  cases  the  role  of  deci- 
sion is  established  to  the  effect  that  if  those 
in  charge  of  the  locomotive  either  see,  or  by 
exercising  ordinary  care  to  that  end  could 
have  seen,  a  par^  in  peril  on  the  track  or 
crossing,  or  about  to  enter  thereon,  unob- 
servant of  the  danger,  and  thereaft^  could 
avert  injuring  him,  or  by  slowing  down  the 
train  and  checking  its  speed,  together  with 
the  employment  of  danger  signals,  enable  the 
party  on  the  track  to  save  himself  from 
hurt,  the  obllgatlou  obtains  to  do  so.  On  a 
breach  of  this  obligation,  and  for  a  failure 
in  respect  of  It  a  recovery  may  be  had  by 
the  injured  party,  and  this,  too,  though  the 
space  be  insufficient  In  which  to  actually 
stop  the  train  before  a  collision  occur,  for 
it  will  suffice  if  the  injury  could  have  been 
averted  by  the  exercise  of  ordinary  care, 
though  a  full  stop  may  not  be  had  in  the  in- 
tervening space.  Reybum  v.  Mo.  Pac.  R.  Co., 
187  Mo.  566,  86  S.  W.  174;  Moore  v.  St  Louis 
Transit  Co.,  194  Mo.  1.  92  S.  W.  390 ;  Mur- 
ray V.  St  Louis  Transit  Co.,  108  Mo.  App. 
501,  83  S.  W.  995;  Klockenbrink  v.  St  Louis, 
etc.,  R.  Co.,  172  Mo.  678,  72  S.  W.  900. 

It  is  insisted  that  though  plaintiff's  hus- 
band was  negligent  at  the  time,  she  is  nev- 
ertheless entitled  to  recover,  for  that  it 
appears  defendant  might  have  averted  the 
collision  if  its  engineer  had  kept  a  vigilant 
watch,  as  was  his  duty,  upon  approadiing 
the  crossing  of  a  public  road,  and  checked 
the  speed  of  the  train  upon  seeing  him  ap- 
proaching the  track  as  if  to  cross  it  and 
within  the  danger  zone.  It  is  certain  that 
the  evidence  introduced  on  the  part  of  plain- 
tiff alone  is  Insufficient  to  authorize  a  re- 
covery in  this  view.  But,  though  such  be 
true,  as  to  this  matter,  it  is,  in  the  present 
state  of  the  case,  competent  to  look  at  all 
of  the  testimony  adduced  on  either  side  and 
consider  the  argument  with  reference  there- 
to. See  Klockenbrink.  v.  St  Louis,  etc.,  R. 
Co.,  172  Mo.  678,  72  S.  W.  900. 

Besides  laying  a  charge  of  negligence  with 
respect  to  defendant's  omission  to  sound  the 
signals,  required  by  the  statute,  at  a  public 
road  crossing,  the  petition  avers,  too,  that  de- 
fendant breached  its  duty  in  that  those  in 
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charge  of  fhe  locomotive  failed  to  keep  a 
▼igUant  lookout  for  persons  in  the  highway, 
and  neglected  to  slacken  or  slow  down  the 
speed  of  the  train  after  they  either  saw  or 
might  haye  seen  plaintiffs  husband  approach- 
ing the  crossing  with  a  view  to  passing  over 
It  It  is  also  averred  in  this  connection  that 
d^endant  was  negligent  In  not  sounding 
alarm  whistles  after  discovering  the  i)erilou8 
situation  of  plalntifF's  husband,  and  thus  ap- 
prising him  of  the  approach  of  the  train.  Ac- 
cording to  the  evidence  for  pla&tlfl,  her  hus- 
band passed  northward  along  the  board  walk 
on  the  west  side  of  Berry  Road  to  the  end  of 
the  walk,  21  feet  south  of  the  south  rail,  and 
then  turned  to  the  northeast  and  watered  up- 
on the  track  at  about  the  southwest  comer  of 
the  road  crossing,  as  constructed  with  plank, 
and  walked  thence  the  fuU  length  of  the 
crossing,  16  feet,  to  the  northeast  comer 
thereof,  where  he  was  struck  by  the  locomo- 
tive. This  course  is  given  in  evidence  by 
means  of  identifying  decedent's  tracks  be- 
cause of  a  "break"  in  the  sole  of  his  shoe. 
If  this  route  were  followed,  then  plaintUTs 
husband  walked  about  60  feet  directly  toward 
the  tracks  and  the  crossing  under  the  eye  of 
the  engineer.  The  engineer.  Hays,  says  he 
saw  plalntifl's  husband  immediately  when  he 
emerged  from  behind  Evers'  store,  and  that  he 
was  running  toward  the  crossing,  but  in  the 
roadway,  rather  than  upon  the  sidewalk.  Of 
course  the  engineer  could  not  see  the  decedent 
Immediately  on  his  passing  the  northeast 
comer  of  Uvers'  store  because  of  the  fact 
that  the  store  stood  diagonally  as  to  the 
tracks,  and  the  northwest  corner  of  it  was 
within  20  Inches  of  the  railroad  right  of  way. 
But,  from  the  testimony  of  the  engineer,  It 
may  be  safely  said  that  he  saw  Maglnnis 
when  he  was  within  10  or  IS  feet  north  of  the 
northeast  comer  of  the  store  building.  The 
engineer  said  he  thought  decedent  was  going 
to  the  little  station  Immediately  south  of  the 
track,  but  on  the  opposite  side  of  Berry  Road. 
It  is  conceded,  for  all  of  the  evidence  reveals 
it  to  be  tme,  that  decedent  was  struck  by  the 
locomotive  while  at  the  end  of  the  crossing 
boards,  and  at  the  northeast  comer  of  the 
crossing  as  constructed.  One  more  step,  or 
two,  at  most,  would  have  placed  him  beyond 
all  danger,  for  after  coming  upon  the  track 
be  had  walked  to  the  northeast  the  fall  length 
of  the  crossing,  and  to  its  northeast  corner, 
about  16  feet  During  all  of  the  time  the 
decedent  was  In  view  of  the  engineer.  Ac- 
cording to  the  engineer's  (Hays')  testimony, 
he  was  running  toward  the  track.  The  engi- 
neer gives  it  as  his  Judgment  that  he  saw  hUn 
so  running  45  or  46  feet  from  the  point  where 
be  was  killed.  The  engineer  also  says  that 
the  locomotive  was  within  40  feet  of  the 
road  crossing  when  he  sounded  two  blasts  of 
the  whistle  or  the  danger  alarm,  to  the  end 
of  notifying  Maglnnis  of  the  approaching 
train  and  the  danger.  It  therefore  appears 
that  the  engineer  admits  plalntUTs  husband 


ran  46  or  46  feet  towurd  the  place  where  be 
was  killed  under  his  immediate  eye,  and  oth- 
er portions  of  the  testimony  of.  the  same  wit- 
ness tend  to  prove  that  he  ran  60  feet  whUe 
the  train  approached,  and  was  all  of  the  time 
In  the  view  of  the  engineer,  who  says  he  first 
discovered  Maglnnis  when  be  emerged  from 
behind  the  line  of  Evers'  store.  It  is  obvious 
that  the  locomotive  at  that  time  must  have 
been  several  hundred  feet  west  of  the  cross- 
ing, for  It  was  approaching  at  from  40  to 
46  miles  per  hour,  that  is,  66  feet  per  second, 
and  overtook  plaintiff's  husband  at  the  end 
of  his  60-foot  run  immediately  before  he  step- 
ped off  of  the  track  on  the  northeast  comer 
of  the  crossing.  The  engineer  says  he  could 
have  stopped  the  train  within  600  feet  at 
the  rate  it  was  traveling,  and  that  the  speed 
could  have  been  reduced  20  miles  an  hour 
within  300  feet.  It  is  to  be  inferred  that,  had 
the  speed  been  reduced  but  slightly,  plaintiff's 
husband  would  have  escaped  without  harm, 
for  the  collision  occurred  when  he  was  in  his 
last  effort  to  get  off  of  the  track  on  the  north 
side.  Schmidt  v.  St  Louis  Transit  Co.,  140 
Mo.  App.  182,  120  S.  W.  96.  The  engineer 
says,  too,  that  though  plaintiff's  husband  was 
rannlng  toward  the  track  aU  the  tune  under 
■his  eye,  he  sounded  no  alarm  whistle  until 
within  about  40  feet  of  the  crossing,  which 
would  be  but  a  second  before  the  catastrophe 
On  this  question  as  to  whether  or  not  the  is- 
sue should  have  been  submitted  to  the  Jury, 
we  are  required  to  reject  all  inferences  of 
fact  In  favor  of  the  defendant,  ana  at  the 
same  time  allow  all  such  Inferences  as  are 
reasonable  in  favor  of  the  plaintiff,  for  the 
Jury  alone  may  reckon  with  them.  Buesching 
V.  Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  503. 
In  view  of  this  evidence,  we  believe  the  ques- 
tion as  to  whether  or  not  defendant  could 
have  prevented  the  injury  and  death  of  plain- 
tiff's husband  in  the  circumstances  so  stated, 
notwithstanding  his  negligence,  by  sounding 
an  alarm  and  checking  the  speed  of  the  train 
before  reaching  within  40  feet  of  the  crossing 
is  for  the  Jury  to  answer.  It  Is  true  it  may 
be  that  the  engineer  was  not  required  to  an- 
ticipate plaintitTs  husband  would  go  upon 
the  track  In  front  of  the  train ;  but  he  nays 
Maglnnis  was  running  In  that  direction  with 
Ms  eyes  turned  to  the  northeast  whereas, 
the  train  was  coming  from  the  west  In  such 
circumstances  it  is  for  the  Jury  to  answer 
with  respect  to  the  area  of  the  danger  zone, 
and  to  determine  what  the  precepts  of  ordi- 
nary care  may  be  as  to  obviating  an  injury 
to  another.  Moore  v.  St  Louis  Transit  Co., 
194  Mo.  1,  92  S.  W.  300.  The  admission  that 
nothing  was  done  toward  checking  the  speed 
of  the  train  or  sounding  the  danger  signal 
untU  the  locomotive  came  within  40  feet  of 
the  crossing  points  with  great  force  to  an 
omission  of  due  care  on  the  part  of  defend- 
ant 

But'  though  such  be  trae,  the  court  very 
properly  set  the  verdict  aside,  for  the  reason 
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the  Inatmctloiia  given  at  the  Instance  of 
plaintiff  Inhere  with  error  thronghoat.  Both 
the  first  and  second  Instmctlons  authorize  a 
recovery  for  plaintlfl  on  a  finding  of  negli- 
gence against  defendant  for  an  omission  to 
sound  the  statutory  crossing  signals,  and  this, 
too,  though  pUlnttff's  husband  was  negligent 
for  his  own  safety  at  the  time.  Tbia  was 
error  under  the  rule  of  decision  above  pointed 
out,  and  this  Is  true  even  though  contribu- 
tory negligence  were  not  pleaded  in  the  an- 
swer, and  we  think  It  Is,  for  that  sufficiently 
appears  In  plaintUTs  case.  If  a  recovery  la 
to  be  had  at  all,  it  may  be  sustained  only  on 
the  last-chance  doctrine  for  the  fault  of  the 
engineer  in  omitting  to  exercise  ordinary  care 
toward  averting  the  Injury  after  he  either 
saw  or  might  have  seen  the  decedent  about  to 
become  in  peril ;  that  is,  coming  toward  the 
track  in  such  a  manner  as  to  suggest  the 
danger  of  a  collision,  and  to  call  for  precau- 
tionary measures  on  his  part 

Q?he' order  granting  a  new  trial  should  be 
affirmed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
above  expressed.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


BENNETT  v.  ROBINSON. 

(Springfield  Coart  of  Appeals.   Missouri.    March 

28,  1914.     Rehearine  Denied 

April  21,  1911.) 

1.  DiVOBCK    (H    309,   310*)  —  LlABILITT    TOB 

Suppobt  or  Childben. 

Where  a  divorce  decree  awarded  the  cus- 
tody of  a  child  to  the  mother  without  making 
provision  as  to  its  maintenance,  the  father  con- 
tinued liable  for  its  support,  and  where  the 
mother  advanced  her  money  for  its  support  she 
could  sue  therefor  and  was  not  limited  to  a 
motion  to  modify  the  decree. 

[Bid.   Note. — For   other   cases,    see    Divorce. 
Cent  Dig.  H  803,  804;  Dec.  Dig.  U  300,  810.*] 

2.  DlVOECE   (J  307*)— LlABIUTT  TOB  SDPPOBT 

or  Cbuldbeh. 
.  To  entitle  a  divorced  wife,  to  whom  the 
cnstody  of  a  child  was  awarded,  to  recover 
from  the  husband  advances  by  her  for  the 
child's  support  no  demand  that  the  husband 
should  contribute  to  its  support  was  necessary; 
the  decree  having  made  no  provision  as  to  sup- 
port 

[IDd.   Note.— For   other   cases,   see   Divorce, 
Gent  Dig.  S  800;  Dec  Dig.  {  307.*] 

8.  Plxadino  (!  S80*)— Iisus  or  AooonNT— 

Attaohiito  to  Plkadino. 

Rev.  St  1009,  S  1832,  providing  that  it 
shall  not  be  necessary  for  a  party  to  set  forth 
in  a  pleaffing  the  items  of  an  account  therein 
alleged,  but  that  if  they  b«  not  set  forth  he 
shall  attach  to  bis  pleading  a  copy  of  the  ac- 
count and  that  if  they  be  not  set  forth  in  or 
attached  to  the  nleading  he  shall  be  precluded 
from  giving  evidence  thereof,  apidies  only 
where  plaintiff  has  kept  an  itemised  account 
and  Ute  suit  is  based  thercMi,  and  does  not  re- 
quire the  keeping  of  such  an  account  as  a  con- 
dition precedent  to  the  prosecution  of  an  action. 

[Eld.   Note.— For  other  cases,   see   Pleading, 
Cent  Dig.  H  99&-1002;  Dec.  Dig.  S  390.*] 


Appeal  from  Circuit  Coart,  Lawrence  Coa&- 
ty;  Catx  McNatt  Judge. 

Action  by  Bertie  Marie  Bennett  agaiiDSt 
Budd  M.  Robinson.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

See,  also,  168  Mo.  App.  639,  154  S.  W.  16S. 

Spencer,  Orayston  &  Spencer,  of  Joplln,  for 
appellant  Fred  W.  Kelsey,  <rf  Joplln,  for 
respondent 

ROBERTSON,  P.  J.  The  plaintiff  obtained 
a  divorce  in  €he  dicolt  court  of  Jasper  coun- 
ty on  June  14,  1907,  and  the  custody  of  th« 
cliild  was  awarded  to  the  plaintiff;  the  de- 
cree being  silent  as  to  its  maintenance.  On 
June  4,  1912,  plaintiff  filed  her  motion  ask- 
ing the  drcnlt  court  of  said  county  to  so 
modify  the  decree  as  to  require  the  defendant 
to  pay  in  the  future  for  the  child's  support, 
maintenance,  and  education.  The  motion 
was  sustained  and  the  allowance  fixed  at 
^500  per  year.  See  Robinson  v.  Robinaon, 
168  Mo.  App.  639,  154  S.  W.  162.  On  August 
3,  1912,  the  plaintiff  brought  this  action  in 
the  same  court  to  recover  from  the  defendant 
the  sum  of  $3,000  on  account  of  the  support, 
maintenance,  and  education  of  their  minor 
child  from  the  date  of  the  divorce  to  June  4, 
1912.  A  change  of  venue  was  taken  in  tbe 
case  to  the  circuit  court  of  Lawrence  county, 
where  upon  a  trial  to  a  lury,  a  verdict  was 
returned  in  favor  of  the  plaintiff  for  the  sum 
of  11,600,  upon  which  Judgment  was  entered, 
and  from  which  this  appeal  was  taken  by  the 
defendant 

There  are  but  a  few  questions  in  this  caae 
that  we  deem  of  sufficient  importance  to  con- 
sider. 

[1]  The  defendant  contends  that  the  only 
remedy  the  plaintiff  has,  if  any.  Is  a  motion 
in  the  divorce  case  to  modify  the  decree.  We 
do  not  believe  that  the  defendant's  position 
is  sustained  by  the  authoritleB  In  this  state. 
The  case  involving  the  allowance  for  fntnre 
maintenance  was  certlfled  to  tbe  Suprone 
Court  by  this  court  on  aocoimt  of  the  decision 
being  in  confiict  with  decisions  of  the  St. 
Louis  Court  of  Appeals. 

The  case  of  Meyers  v.  Meyers,  91  Mo.  Ai^ 
IBl,  holds  that  where  the  decree  is  silent  as 
to  maintenance  of  the  children,  but  awards 
the  custody  to  the  mother,  it  leaves  the  de- 
fendant in  the  same  position  with  respect  to 
his  duty  to  maintain  the  children  as  he  was 
before  the  decree  was  entered.  In  Viertel  t. 
Viertel,  212  Mo.  662,  667,  Ul  S.  W.  579,  this 
language  is  used:  "Whatever  may  be  tbe 
general  rule  or  the  doctrine  in  other  Juris- 
dictions [see  9  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
871,  and  authorities  cited  and  notes  on  that 
page],  the  rule  in  Missouri  is  settled  that 
where  a  decree  of  divorce  is  silent  on  the  suN 
Ject  of  the  children,  the  liability  of  the  father 
to  support  his  minor  children  remains  in  foU 
common-law  vigor,  though  their  mother  is 
awarded  their  custody,  as  here" — dtlng  the 
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Meyers  Case,  sopia.  The  Meyers  Case,  supra, 
was  OTermled,  only  npon  the  qoestioii  of 
fature  maintenance.  In  Seely  v.  Seely,  116 
Mo.  App.  862,  91  S.  W.  979,  wherein  It  was 
hrid  that  as  to  fntnre  maintenance  the  di- 
vorced wife  should  recover  in  an  action  at 
common  law  for  the  money  necessarily  ex- 
pended in  the  maintenance  of  the  child. 
Touching  npon  the  question  of  the  right  to 
maintain  this  action,  we  refer  to  the  follow- 
ing cases:  Rankin  v.  Rankin,  83  Mo.  App. 
335;  McClosky  v.  McGlosky,  93  Mo.  A^).  393, 
67  S.  W.  669;  liukowskl  v.  Lukowakl,  108 
Mo.  App.  204,  83  S.  W.  274 ;  and  KeUer  v. 
Caty  of  St  Louis,  152  Mo.  596,  64  S.  W.  488, 
47  L.  R.  A.  391.  None  of  these  cases.  It  is 
claimed  by  the  defendant,  by  reason  of  the 
particular  fScts  Involved,  are  directly  in 
point  upon  the  question  of  the  method  of 
procedure  to  enforce  the  collection  of  money 
expended  for  the  maintenance  of  the  child; 
but  all  of  them,  we  think,  do  sustain  the 
proposition  that  the  original  liability  of  the 
fSther  to  support  the  child  is  in  no  manner 
changed  by  reason  of  the  divorce,  and,  argn- 
mentatively,  at  least,  that  a  oommon-law  ac- 
tion Uee  for  money  so  expended  by  the 
mother.  Some  of  the  cases  involve  decrees 
of  divorce  rendered  in  other  states  and  un- 
der such  drcomstances  that  no  disposition 
could  be  made  as  to  the  custody  of  the  chil- 
dren or  their  maintenance. 

The  defendant  CMitended  in  the  case  in- 
volving allowance  for  future  maintenance 
(Robinson  v.  Robinson,  supra)  that,  there 
having  been  no  order  made  relative  thereto, 
there  could  be  no  modification  of  the  decree 
upon  that  point,  and  In  that  contention  he 
was  sustained  by  the  St  Louis  Court  of  Ap- 
peals ;  and  he  is  here  now  insisting  that  he 
could  not  be  required  to  respond  for  the 
maintenance  of  the  child  on  account  of  past 
expenditures  -  except  on  an  application  to 
modify  the  decree.  We  shall  not,  however, 
rely  on  defendant's  inconsistent  position  to 
Justify  our  Judgment  herein. 

It  is  also  contended  in  his  behalf  that  the 
tribunal  which  granted  the  divorce  and 
awarded  the  custody  of  the  child  is  the  only 
one  in  which  any  further  orders  should  be 
made  touching  the  subject-matter  of  the  cus- 
tody and  maintenance  of  the  child,  as  there 
all  questions  concerning  the  relative  situa- 
tions of  the  parties  can  be  fully  considered 
and  an  equitable  disposition  thereof  made. 
We  are  of  the  opinion,  however,  that,  if  the 
exigencies  of  the  situation  are  to  be  a  con- 
trolling factor  in  the  determination  of  this 
case,  the  argument  strongly  predominates  in 
&vor  of  the  plaintiff.  The  obligation  resting 
exclusively  upon  the  father  to  maintain  the 
child,  and  the  custody  having  been  awarded 
to  the  mother,  she,  nnd^  the  imperative  de- 
mands of  the  situation  thus  Imposed  upon 
her,  in  using  her  own  money  to  discharge  the 
obligation  of  the  father  in  this  behalf,  un- 
questlonably  stands  in  an  attitude  calling  for 


much  more  fbvorable  consideration  tbaa 
would  a  stranger.  Unquestionably  if  a 
stranger  had  discharged  this  duty  for  the 
father,  a  common-law  action  would  have  been 
proper.  The  child  has  received  the  benefits 
of  the  expenditure,  and  therefore  its  Interest 
and  welfare  are  entirely  eliminated  from  the 
case  and  there  is  nothing  remaining  except 
the  question  of  the  dvll  liability  of  the  de- 
fendant to  the  plaintiff.  There  is  no  question 
involved  that  was  originally  &n  issue  In  the 
divorce  case.  Under  the  authorities,  the  de- 
cree of  divorce. being  silent  as  to  the  main- 
tenance of  the  child,  the  primary  liability  of 
the  defendant  remains  as  before,  and  if  there 
were  any  peculiar  conditions  or  circum- 
stances arising  which  would  Justify  a  modi- 
fication of  the  decree  on  the  question  of  the 
maintenance,  the  father,  assuming  his  con' 
tentlon  here  now  to  be  correct  could  have  ap- 
plied to  the  court  having  Jurisdiction  of  the 
divorce  proceedings  for  a  modification  in  this 
regard;  ai^d,  if  his  contentions  now  made 
as  to  his  right  to  have  these  matters  adjusted 
In  that  tribunal  are  well  founded,  he  could 
have  secured  a  modification  of  the  decree  in 
this  regard  and  relieved  himself  from  further 
liability.  But  he  has  seen  fit  to  allow  the 
decree  to  remain  as  it  was  and  has  allowed 
his  wife  to  maintain  and  support  the  child 
during  the  time  that  this  obligation  rested 
upon  him  and  to  hold  that  she  now  has  no 
cause  of  action  to  recover  on  account  thereof 
would,  we  believe,  be  virtually  ignoring  the 
rule  established  in  this  state  that  the  liabil- 
ity to  maintain  the  child  continues  with  the 
father  after  a  decree  in  divorce  silent  on  that 
subject  We  are  therefore  of  the  opinion 
that  this  suit  was  properly  held  to  be  main- 
tainable, and  that  to  hold  otherwise  would 
be  equivalent  to  authorizing  a  civil  suit  for 
money  paid  by  the  plaintiff  for  the  benefit  of 
the  defendant  to  be  engrafted  on  a  divorce 
suit  and  also  thereby  depriving  the  parties 
of  a  right  to  a  trial  by  a  Jury. 

[2]  Appellant  urges  upon  us  that  the  plain- 
tiff should  not  be  allowed  to  recover  because 
no  proof  was  made,  nor  issue  submitted  to 
the  Jury,  as  to  any  demand  made  by  the 
plaintiff  on  the  defendant  to  contribute  to 
the  maintenance  of  the  child.  The  defendant 
must  be  held  to  have  known  of  his  obligation 
to  support  the  child,  the  custody  of  which 
was  given  to  the  plaintiff,  and  that  the  ne- 
cessities of  the  situation  would  exact  of  her 
the  payment  of  these  sums  for  the  discharge 
of  a  duty  that  devolved  upon  the  defend- 
ant Under  these  circumstances  no  demand 
was  necessary. 

[3]  The  appellant  says  that  this  cause 
should  be  reversed  and  remanded  because 
there  is  no  itemized  statement  of  the  expend- 
itures claimed  to  have  been  made  filed  with 
the  plaintiff's  petition.  At  the  beginning  of 
the  Introduction  of  testimony,  the  defendant 
interposed  an  objection  thereto  ui)on  that 
ground.    The  plaintlfl  alleges  in  her  petition 
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that  between  the  date  of  the  divorce  and  the 
date  of  the  allowance  for  future  maintenance 
she  had  necessarily  expended  for  food,  shel- 
ter, clothing,  medical  attention,  and  person- 
al needs  of  said  child  the  sum  of  $3,000,  the 
reasonable  value  thereof.  The  statute  upon 
which  the  defendant  relies  Is  section  1832, 
Revised  Statutes  of  1009,  which  reads  as 
follows:  "Sec.  1832.  Petition  on  account  to 
contain  what — It  shall  not  be  necessary  for 
a  party  to  set  forth  In  a  pleading  the  Items 
of  an  account  therein  alleged,  but  If  they 
be  not  set  forth,  he  shall  attaph  to  his  plead- 
ing, referring  to  it  therein,  a  copy  of  the  ac- 
count, which  shall  be  a  part  of  the  record; 
but  If  they  be  not  set  forth  In  or  attached 
to  said  pleading,  he  shall  be  precluded  from 
giving  evidence  thereof." 

It  will  he  observed  that  this  section  of  the 
statute  provides  that  It  shall  not  be  neces- 
sary for  a  party  to  set  forth  In  a  pleading 
the  Items  of  an  account  therein  alleged.  It 
presupposes  that  the  party  has  kept  an  Item- 
ized account  and  that  the  suit  is  based  there- 
on, but  It  does  not  require  the  keeping  of  an 
account  as  a  condition  precedent  to  the  prose- 
cution of  an  action  based  upon  transactions 
In  which  an  account  was  not,  but  might  have 
been  kept,  if  the  creditor  had  so  elected.  If 
the  contention  of  the  defendant  were  adopt- 
ed as  an  inflexible  rule,  then  it  would  be  es- 
sential that  every  one  keep  an  Itemized  ac- 
count of  his  dealings  and  t^nsactions  with 
another;  but  such  Is  not  the  law.  We  know 
of  no  law  which  requires  even  a  merchant 
to  keep  an  Itemized  account,  but  he  does  it 
for  his  own  convenience  and  as  a  matter  of 
evidence;  yet,  if  he  fails  to  do  so  and  can 
otherwise  prove  his  claim  In  an  action  in- 
volving his  transactions,  we  think  that  he 
could  not  be  defeated  merely  because  he  did 
not  keep  an  itemized  account.  The  testi- 
mony In  this  case  did  develop  that  the  plain- 
tiff had  a  statement  covering  some  of  the  ex- 
penditures made  during  the  first  year  after 
her  divorce,  and  she  also  had  some  check 
stubs  containing  notations  of  checks  used  In 
paying  out  some  money  for  the  child's  main- 
tenance; but  none  of  the  items  appear  to 
have  been  made  In  such  manner  as  to  serve 
any  other  purpose  than  that  of  refreshing  her 
memory.  An  Incomplete  statement  appears 
to  have  been  referred  to  in  an  examination 
of  the  plaintiff  as  a  witness;  but  neither  It 
nor  any  of  the  memoranda  was  offered  in 
evidence  by  either  of  the  parties,  and  there- 
fore we  conclude  that  the  defendant  himself 
concluded  that  the  plaintifl  bad  kept  no 
itemized  account  thereof.  The  contention  of 
the  defendant  that  the  court  erred  In  admit- 
ting testimony  over  his  objection  that  no 
itemized  account  had  been  filed  Is  not  well 
taken.  The  testimony  tended  strongly  to 
disclose  that  the  plaintiff  had  expended  dur- 
ing the  time  covered  by  her  petition  about 
$2,000  in  supporting  the  child  in  the  manner 
in  which  be  was  being  supported  during  the 


time  that  preceded  the  separation  of  her  and 
her  husband  prior  to  the  divorce  proceed- 
ings and  in  perfect  harmony  with  the  finan- 
cial condition  and  standing  of  herself  and 
the  defendant,  and  yet  the  jury  allowed  her 
only  $1,S00,  about  ^00  per  year;  so  that  it 
is  very  clear  that  the  defendant  has  not  been 
damaged  in  the  least  by  reason  of  the.  failure 
of  the  plaintiff  to  submit  an  Itemized  state- 
ment, and  at  the  trial  defendant  did  not 
seek  to  question  the  reasonableness  of  the 
claims.  The  circuit  court,  after  bearing  all 
of  the  testimony  in  the  case  which  was  here 
before  (Robinson  v.  Robinson,  supra),  al- 
lowed the  wife  $500  per  year  for  the  future 
maintenance  of  the  child. 
The  judgment  la  affirmed. 


STURGIS  and  TARRINGTON,   JJ., 
cur. 


con- 


CORNELL  V,  MUTUAL  LIFE  INS.  CO.  OP 
NEW  YORK. 

(Springfield   Court  of  Appeals.     Missouri. 
April  7,  1914.) 

1.  Apfeat,  and  Erbob  (S  979*)— New  Tbiai. 
(!  72*)— Discbktion  cf  Tbial  Coubt— 
WnoHT  or  Evidence. 

The  granting  of  a  new  trial,  on  the  ground 
that  the  verdict  is  against  the  weight  of  the 
evidence,  rests  largely  in  the  trial  court's  discre- 
tion, which  should  be  interfered  with  only  when 
abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  8§  3871-8878.  8877:  Dec.  Dig. 
S  979;*  New  Trial.  Cent  Dig.  gl  148-148; 
Dec.  Dig.  I  72.*] 

2.  New    Tbiai.    (I    72*)— Gbounds— Insuwi- 

CIENCT. 

To  sustain  the  verdict  on  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence,  the  evidence 
must  not  be  contrary  to  the  physical  &cts  or  so 
improbable  as  to  l>e  Incredible,  and  mast  be  sult- 
Btantial  and  have  some  probative  force  when 
taken  in  connection  with  all  of  the  circumstanc- 
es, but  all  reasonable  inferences  from  facts  prov- 
en must  be  considered  as  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  iS  146-148;   Dea  Dig.  |  72.*] 

3.  New  Tbial    (|  72*)— GBOimD»— Ihsdwi- 

OIKNOT  or  BVIDBNOB. 

The  fact  that  in  weighing  the  evidence  on 
motion  for  new  trial  the  court  concludes  that 
the  evidence  supporting  the  verdict  is  so  light  as 
to  amount  to  no  evidence  at  all,  were  there  no 
contradictory  evidence,  would  not  prevent  it 
from  also  finding  that,  in  any  event  the  oppos- 
ing evidence  outweighs  it  so  as  to  authoriase  set- 
ting aside  the  verdict  on  the  gionnd  that  it  is 
not  supported  by  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent  Dig.  U  146-148;  Dec  Dig.  g  72.*] 

4.  New  Tbial  (|  72*)— Gbounds— Ihsuju- 
ciENCT  OF  Evidence. 

Where,  in  an  action  on  a  life  policy  claimed 
by  defendant  to  have  been  assi^ed  by  insured, 
the  instructions  required  the  jury  to  find.  In 
order  to  find  for  defendant,  that  assured  assign- 
ed the  policy  before  his  cash  surrender  right 
matured,  and  that  after  such  right  matured  he 
authorized  the  assignee  to  so  surrender  it  the 
trial  court  could  grant  a  new  trial  on  the  ground 
that  the  verdict  for  plaintiff  was  against  the 
weight  of  the  evidence,  upon  finding  that  the 
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weight  of  the  evidence  was  strongly  against 
^intifif  as  to  one  of  the  facts  snbmitted, 
though  it  also  fonnd  that  there  was  no  evidence 
at  all  for  plaintiff  on  the  other  issue  submitted; 
the  groonds  not  being  inconsistent. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  14&-148 :   Dec  Dig.  |  72.*] 

6.  iNsmANCB  ({  206*)— Lm  Ihbdbarok— As- 

BIONMENT. 

While,  in  the  absence  of  a  provision  to  the 
contrary  in  a  life  policy,  the  beneficiary  has  a 
vested  right  therein  which  cannot  be  impaired 
by  assignments  by  insured,  without  the  benefi- 
ciary's consent,  the  policy  may  be  assigned 
without  the  beneficiary's  consent  if  it  provides 
for  assignment  or  change  of  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  |  473 ;   Dec.  Dig.  i  205.*] 

8.  iRBtTSARCB  (8  219*)— LW»  IKBI7BANCS— AS- 
siONMBN'r  or  POUCT. 

After  a  life  policy  was  assigned  or  pledged 
pursuant  to  a  provision  therein,  authorizing  its 
assignment,  the  assignee  or  pledgee  could,  with- 
out subsequent  ratification  or  authorization, 
foreclose  the  pledge  and  enforce  the  assignment 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  488,  489,  494-496;  Dec.  Dig.  i 
219.  •] 

7.  INSUBANCE   (i  203*)— Rights  Assionabu 
— Contingent  Intebests. 

A  contingent  interest  such  as  an  assured's 
right  to  the  cash  surrender  value  of  a  life  in- 
surance policy  after  20  years  from  its  execution, 
could  be  assigned  before  such  20  years  had  ex- 
pired. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |(  166,  471;    Dec.  Dig.  i  208.*] 

&  Insttrance  (<  208*)— Life  Insubanob— As- 
signment OF  FOUCT. 

An  assignment  of  assured's  right  to  the 
cash  surrender  value  of  a  life  policy  after  the 
expiration  of  20  years  from  its  execution  need 
not  be  in  writing,  but  could  be  made  by  the 
mere  deposit  of  the  policy  as  collateral  security, 
and  its  retention  by  the  pledgee,  with  the  pledg- 
or's consent,  as  security  for  an  existing  debt 
nntil  the  right  assigned  had  matured,  when 
the  pledgee  could  surrender  the  policy  and  ap- 
ply the  proceeds  to  bis  debt. 

ItlA.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  478 ;   Dec.  Dig.  f  208.*] 

9.  Insttkance  (J  665*)— Life  Inbubance— Ac- 
tion—StrrFiciBNOT  o»  Evidence— Abbiqr- 

UENT  OF  PoUCT. 

In  an  action  on  a  life  policy,  which  the  com- 
pany claimed  was  assigned  by  assured,  evidence 
Aela  not  to  sustain  a  finding  that  assured  did 
not  sign  a  written  assignment  of  his  interest 
in  the  cash  surrender  value  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1555,  1707-1728;  Dec  Dig.  i 
666.*] 

10.  Inbubanob    (f  203*)— Life  Insttbanob— 
Assignment. 

Where,  in  an  action  on  a  life  policy,  it  aiv- 
peared  that  assured  bad,  pursuant  to  a  provision 
therein,  assigned  his  interest  in  the  casn  surren- 
der value  of  the  policy,  and  that  the  policy  was 
surrendered  when  it  matured  and  its  full  cash 
value  paid  to  the  assignee,  it  is  immaterial,  with 
respect  to  the  rights  of  the  compapy  and  the 
original  beneficiary,  whether  the  rights  under  the 
assignment  were  legal  or  eouitable ;  the  transac- 
tion having  been  comjdeted. 

[ISA.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  166,  471;   Dec  Dig.  {  203.*] 

Appeal  from  Clrcnlt  Court,  Jasper  Coun- 
ty; Joseph  D.  PerUns,  Judge. 

Action  by  Addle  Cornell  against  the  Mu- 


tual Life  Insurance  Company  of  Ne^*  York. 
From  an  order  setting  aside  a  verdict  for 
plaintiff  and  granting  a  new  trial,  plaintiff 
appeals.     Affirmed. 

R.  A.  Mooneyham,  of  Carthage,  for  appel- 
lant. McReynolds  &  Halliburton,  of  Car- 
thage, and  New  &  Krauthoff  and  P.  E.  Reed- 
er,  all  of  Kansas  City,  for  respondent 

STtTRGIS,  J.  This  is  a  suit  by  the  widow 
of  O.  A.  Cornell  to  collect  the  amount  of  a 
policy  of  insurance  on  his  life.  The  policy 
was  issued  August  2,  1889,  and  proyldes  that 
it  becomes  a  pald-np  policy  after  payment  of 
premiums  for  20  yea'rs.  The  Issuance  of  the 
policy,  the  payment  of  all  the  premiums,  the 
death  of  the  assured,  and  that  plaintiff  is  bis 
widow  and  named  in  the  policy  as  benefldary 
are  all  admitted.  Among  the  provisions  of 
the  policy  are  these :  "Surrender.  This  poll-  • 
cy  may  be  surrendered  to  the  company  at 
the  end  of  the  said  first  period  of  twenty 
years,  and  the  full  reserve  computed  by  the 
American  Table  of  Mortality  and  four  per 
cent  Interest,  and  the  surplus  as  defined 
above,  will  be  paid  therefor  in  cash.  •  •  • 
The  interest  of  the  beneficiary  in  this  policy 
is  subject  to  the  right  of  the  insured  to  sur- 
render this  policy  for  Its  cash  value  at  the 
expiration  of  20  years  from  its  date."  This 
last  clause  was  not  in  the  regular  printed 
form,  but  was  inserted  in  the  policy  as  a 
special  provision.  The  defense  of  the  com- 
pany is  that  the  policy  was  assigned  and 
pledged  by  the  assured  and  beneficiary  in 
July,  1904  (prior  to  the  time  the  right  of  the 
assured  to  surrender  same  accrued),  to  a 
bank  at  Golden  City,  Mo.,  to  secure  an  in- 
debtedness of  the  assured  to  such  bank,  and 
that  said  bank,  as  the  lawful  holder  of  same, 
surrendered  the  policy  to  defendant  for  Its 
cash  value,  paid  to  said  bank  on  September 
10,  1910,  which  was  after  the  lapse  of  such 
20-year  period.  The  plaintiff  by  reply  de- 
nied both  the  fact  and  validity  of  this  as- 
signment 

The  evidence  shows  that  C.  A.  Cornell,  the 
assured,  became  indebted  to  this  bank  prior 
to  July,  1904,  and  had  deposited  the  policy 
with  the  bank  as  collateral  security,  but 
without  any  Written  assignment  of  same. 
Defendant's  evidence  shows  that  at  this  time 
the  bank  desired  a  formal  assignment  of 
same  in  writing  as  security  for  tliis  indebt- 
edness, and  that  a  lett^,  prepared  by  the 
bank  and  signed  by  the  assured,  was  for- 
warded to  defendant,  requesting  a  blank 
form  of  assignment;  that  defendant  furnish- 
ed this  blank  form,  and  thereafter  the  same 
was  delivered  to  the  bank,  properly  filled 
out,  and  purporting  to  be  signed  by  the  as- 
sured and  beneficiary,  plaintiff  herein;  that 
the  note  evidencing  the  indebtedness  of  the 
assured  to  the  bank  was  renewed  ftom  time 
to  time,  until,  in  September,  1910,  the  bank 
informed  the  assured  that  the  note  must  be 


•For  other  cases  im  lame  topic  and  sectlOD  NUMBBB  In  Oeo.  Dig.  A  Am.  Dig.  Key-No.  Beries  *  Rvo't  ladozM 
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paid,  and,  unless  otberwise  provided  for, 
it  would  be  compelled  to  surrender  or  cash 
in  ;be  policy  at  Its  cash  value;  that  the  as- 
sored,  not  being  able  to  pay  otherwise,  as- 
sented to  Its  doing  so;  that  the  policy  was 
BO  surrendered  for  its  cash  value,  which  was 
applied  on,  but  was  not  sufficient  to  dis- 
charge, the  debt  of  the  assured  to  the  bank. 
The  plalntift  testified,  with  some  corrobora- 
tion, that  she  had  never  signed  or  assented 
to  the  written  assignment  of  the  policy  to 
the  bank.  That  became  a  question  for  the 
Jury,  and  was  found  in  plaintiff's  favor,  ^e 
plaintiff  admitted,  however,  that  she  knew 
the  bank  was  holding  the  policy,  and  says 
that  when  she  last  knew  of  it  the  bank  had 
it  The  plaintiff  also  claims  that  there  is 
sufficient  evidence  to  warrant  the  Jury  in 
finding  that  the  Insured,  C.  A.  Cornell,  did 
not  execute  the  written  assignment  to  the 
bank,  claiming  that  both  signatures  thereto 
were  forged. 

At  the  close  of  the  evidence,  which  related 
mostly  to  the  genuineness  of  the  signatures 
to  the  written  assignment,  the  court  refused 
to  direct  a  verdict  for  the  defendant,  but  in 
effect  instructed  the  Jury  to  find  for  plain- 
tiff, unless  the  Jury  found:  "(1)  That  the 
plaintiff  made  an  assignment  of  said  policy 
to  the  Golden  City  Banking  Company,  or 
consented  to  such  assignment  of  said  policy; 
or  (2)  that  the  said  Charles  A.  Cornell  did, 
before  the  expiration  of  the  20-year  period, 
assign  said  policy  to  the  Golden  City  Banking 
Company,  and  that  after  the  expiration  of 
the  said  20-year  iwriod,  and  before  his  death, 
be  authorized  said  bank  to  snrrender  said 
policy  to  the  defendant  company  and  take 
the  cash  surrender  value  thereof,  and,  un- 
less you  so  believe  and  find,  your  verdict 
must  be  for  the  plaintiff."  The  court  fur- 
ther instructed  the  Jury  that  the  burden  of 
proof  was  on  defendant  to  establish  these 
defenses,  or  one  of  them.  The  court,  how- 
ever, refused  to  instruct  the  Jury  for  defend- 
ant on  the  converse  of  these  defenses,  to  wit, 
that  if  the  Jury  found  that  C.  A.  Cornell, 
prior  to  the  expiration  of  the  20-year  period, 
assigned  the  policy  to  the  bank  as  security 
of  his  indebtedness,  then  the  bank,  after  such 
period,  had  a  right  to  surrender  same  for  its 
cash  value,  without  reference  to  the  element 
of  his  authorizing  the  bank  to  do  so  after 
such  20-year  period;  also,  that  if  the  assur- 
ed, C.  A.  Cornell,  pledged  the  policy  to  the 
bank  for  his  indebtedness  before  the  20-year 
period,  then  his  authorizing  the  bank  to  sur- 
render same  for  its  cash  value  after  such 
period  would  be  a  defense.  The  Jury  found 
for  the  plaintiff.  The  court  thereupon  sus- 
tained defendant's  motion  for  a  new  trial, 
assigning  as  reasons  therefor:  "That  the 
verdict  of  the  Jury  Is  against  the  greater 
weight  of  evidence,  and  for  the  further  rea- 
son that  the  court  erred  in  refusing  the  de- 
fendant's instruction  numbered  1,  directing 
a  verdict  for  the  defendant" 

£t]  I.  The  action  of  the  trial  court  In 


granting  a  new  trial  because  the  verdict  i« 
against  the  weight  of  the  evidence  restf 
largely  in  the  discretion  of  that  court,  and 
should  only  be  Interfered  with  when  it  ia 
clear  that  discretion  has  been  abused.  Ter- 
pennlng  v.  Nicbolls,  140  Mo.  App.  505,  619, 
120  S.  W.  688 ;  Van  Hoose  v.  Machinery  Co., 
169  Mo.  App.  64,  164  S.  W.  165.  It  is  sug- 
gested, however,  that,  as  the  trial  court 
granted  the  new  trial  for  failure  to  sustain 
a  demurrer  to  the  evidence,  this  is  equivalent 
to  ruUng  that  there  is  tu  evidence  to  sus- 
tain the  verdict,  and  that  the  court  could 
not  rule  that  there  is  a  total  lack  of  evidence 
to  support  the  verdict  and  at  the  same  time 
weigh  the  evidence  to  determine  whether  the 
verdict  is  with  or  against  suCh  weight  Such 
seems  to  be  the  ruling  in  Crawford  T.  Stock- 
yards Co.,  215  Mo.  394,  114  S.  W.  1057.  as 
interpreted  by  this  court  in  Richter  v.  Bail- 
road,  145  Mo.  App.  1,  7,  129  S.  W.  1066,  and 
is  equivalent  to  ruling  that  a  trial  court  can- 
not  sustain  a  motion  for  new  trial  on  the 
two  grounds  that  there  Is  no  evidence  to 
support  the  verdict,  and  that  the  verdict  is 
against  the  weight  of 'the  evidence,  as  the 
first  reason  destroys  the  last  The  reason 
given  is  that  a  court  cannot  say  in  one  breath 
that  there  is  no  evidence  at  all  on  one  side^ 
and  in  the  next  breath  that  it  has  weighed 
It  and  found  the  preponderance  against  the 
verdict 

[2, 3]  It  seems  to  us,  however,  that  tbls 
reasoning  is  not  altogether  logical  as  applied 
to  the  real  attitude  of  the  trial  court  in  de- 
termining and  assigning  such  reasons  for 
granting  a  new  trial.  It  is  often  a  difficult 
matter  to  determine  whether  there  is  any 
evidence  to  sustain  a  verdict  or  not  In  the 
first  place,  in  determining  such  question,  the 
evidence  must  be  believable,  that  is,  not 
contrary  to  physical  facts,  or  so  improbable 
as  to  stagger  human  credulity,  and  must  be 
substantial  and  have  some  probative  force 
when  taken  in  connection  with  all  the  tacts 
and  circumstances.  Furber  v.  Bolt  &  Nut 
Co.,  186  Mo.  301,  84  S.  W.  890;  Schaub  v. 
Railroad,  133  Mo.  App.  444,  448,  113  S.  W. 
1163;  Strauss  v.  Chewing  Gum  Co.,  134  Mo. 
App.  110,  114,  114  S.  W.  73.  On  the  other 
hand,  all  reasonable  inferences  to  be  drawn 
from  the  facts  proved  stand  for  evidence.  It 
so  happens  that  legal  minds  differ  as  to 
whether  there  is  or  is  not  any  believable  evi- 
dence having  some  weight  on  the  side  of  the 
verdict  Now,  suppose  a  trial  Judge  in 
weighing  the  evidence  comes  to  the  conclu- 
sion that  what  is  urged  as  evidence  sufficient 
to  support  a  verdict  is  so  equivocal  or  unbe- 
lievable, or  has  so  little  probative  force,  as  in 
his  Judgment  not  to  constitnte  sufficient  evi- 
dence to  sustain  a  verdict  but,  realizing  that 
he  may  be  mistaken,  and  that  another  court 
or  Judge  may  hold  that  these  matters  and 
things  do  constitute  sufficient  evidence  to 
take  the  case  to  a  Jury,  he  then  weighs  tlie 
same  on  that  theory,  and  has  no  hesitation 
in  holding  that  rach  evidence,  if  sufficient  to 
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be  considered  eyldence  at  all,  la  far  out- 
weighed by  the  positire,  credible,  and  abun- 
dant evidence  on  the  other  aide.  The  fact 
that,  in  weighing  the  evidence  for  and  against 
the  verdict,  the  trial  conrt  concludes  that  the 
evidence  for  same  is  so  light  and  vapory  as 
to  be  insufficient  to  tip  the  scalebeam,  were 
there  no  evidence  on  the  other  side,  does  not 
to  my  mind  prevent  the  court  from  also  find- 
ing that.  In  any  event,  the  opposite  evidence 
far  outweighs  it.  Such  was  the  ruling  of  the 
Supreme  Court  in  Gould  v.  St.  John,  207  Mo. 
ei9,  631,  106  S.  W.  23,  and  we  do  not  think 
the  court  Intended  to  overrule  this  case  in 
Crawford  v.  Stockyards  Co.,  supra.  It  is 
true  that  when  the  trial  court  determines  and 
assigns  one  valid  ground  for  granting  a  new 
trial,  it  is  in  a  sense  useless  and  irrelevant  to 
go  further  and  determine  and  assign  a  far- 
ther ground,  and  in  doing  so  he  rather  as- 
Bumes  that  the  first  one  may  not  be  valid. 
No  court  has  held,  however,  that  only  one 
ground  for  granting  a  new  trial  shotdd  be 
assigned. 

[4]  But  In  this  case  there  is  more  than 
one  Issne  Involved  In  a  single  defense,  and  the 
court  may  well  have'  found  that  there  was 
no  evidence  to  support  the  verdict  on  one 
issne,  and  that  the  finding  on  the  other  was 
against  the  weight  of  the  evidence.  The  sec- 
ond defense  submitted  by  plaintUTs  instruc- 
tion required  the  jury  to  find  for  defendant: 
(1)  That  the  assured  assigned  the  policy  to 
the  bank  before  his  right  to  surrender  same 
for  cash  matured;  and  (2)  that  after  such 
right  matured  he  authorized  the  bank  to  so 
surrender  It.  The  jury  in  finding  for  plaintUf 
found  both  these  facts  against  defendant,  and 
the  trial  court  may  have  concluded  that  there 
was  no  evidence  for  plaintiflT,  but  that  it  was 
all  for  defendant  as  to  the  latter  fact,  and 
was  strongly  against  plaintift  on  the  other 
fact.  Suppose,  then,  the  Jury,  In  arriving  at 
their  verdict,  found  that  the  assured  did  ex- 
ecute the  assignment,  but  did  not  afterward 
authorize  the  surrender.  The  opinion  of  the 
trial  court  would  then  be  that  the  verdict 
was  without  any  evidence  to  support  It  But, 
If  the  jury  in  finding  for  plaintitr  found  that 
the  assured  did  not  execute  the  assignment, 
but  did  authorize  the  surrender,  then  the  opin- 
ion of  the  trial  court  would  be  that  the  verdict 
■was  merely  against  the  weight  of  the  evi- 
dence. We  will  have  to  rule,  therefore,  that 
In  this  case  the  trial  conrt  properly  granted 
a  new  trial  because  the  verdict  was  against 
the  weight  of  the  evidence. 

[5]  II.  The  next  point  to  determine  is 
whether  the  law  as  applied  to  the  conceded 
facts  of  the  case  precludes  plaintiff's  recov- 
ery, and  a  Judgment  must  be  directed  for  the 
defendant  Attending,  then,  to  the  defenses 
set  up  in  this  case,  we  hold  that,  while  it  is 
true,  as  contended  by  plaintiff,  that  an  ordi- 
nary insurance  policy,  absent  any  special  pro- 
▼ial<»  to  the  contrary,  confers  a  vested  right 
In  the  beneficiary  which  no  act  of  the  insured 


in  surrendering  same  or  In  assigning  or  pledg- 
ing It  can  Impair  without  the  consent  of  the 
benefldary  (3  Ency.  of  Law  [2d  Ed.]  980,  984 ; 
Blum  V.  Insurance  Co.,  197  Mo.  618,  95  S.  W. 
317,  8  L.  R.  A.  [N.  8.]  923,  7  Ann.  Cas.  1021, 
and  cases  cited ;  XT.  S.  Casualty  Co.  v.  Kacer, 
169  Mo.  301,  313,  69  S.  W.  370,  68  L.  R.  A. 
436,  92  Am.  St  Rep.  641),  yet,  we  think  that 
it  1b  equally  clear,  and  is  so  recognized  in 
the  above  authorities  and  others  cited  by 
plaintiff  (Lockwood  v.  Insurance  Co.,  108  Mich. 
334,  66  N.  W.  229 ;  New  York  Life  Ins.  Co. 
V.  Ireland  [Tex.]  17  S.  W.  617,  14  L.  R.  A. 
278),  that  a  valid  right  of  the  Insured  to 
surrender  the  policy  for  cash,  or  other  similar 
provision,  either  absolutely  or  after  a  cer- 
tain period  or  event,  without  the  consent  of 
the  benefldary,  may  be  made  a  part  of  the 
policy  •  contract  Section  6944,  R.  S.  1909, 
does  not  Interfere  with  this  rule,  but  mere- 
ly protects  the  wife  under  and  subject  to  the 
provisions  of  the  policy.  Webb  v.  Insurance 
Co.,  134  Mo.  App.  576,  579,  115  S.  W.  481; 
Leeker  ▼.  Insurance  Co.,  154  Mo.  App.  440, 
451,  134  S.  W.  676 ;  Eves  v.  Woodmen  of  the 
World,  153  Mo.  App.  247,  256,  133  S.  W,  657 ; 
Mutual  Life  Ins.  Co.  v.  Twyman,  122  Ky.  513, 
92  S.  W.  335,  97  S.  W.  391,  121  Am,  St  Rep. 
471 ;  Eagle  v.  Insurance  Co.,  48  Ind.  App.  284, 
91  N.  E.  814;  Pierce  v.  Insurance  Co.,  138 
Mass.  151,  160.  Tills  principle  goes  to  the 
extent  that  the  assured  may  reserve  the  right 
to  change,  and  thus  cut  off  every  right  of,  the 
beneficiary  Without  the  latter's  consent  Rob- 
inson V.  Insurance  Co.,  168  Mo.  App.  259, 
153  S.  W.  634;  Hopkins  v.  Insurance  Co.,  99 
Fed.  199,  40  C.  C.  A.  1;  Lamb  v.  Insurance 
Ca  (C.  C.)  106  Fed.  637;  Denver  Ins.  Co. 
V.  Crane,  19  Colo.  App.  191,  73  Pac.  875.  This 
theory  of  law  seems  to  have  been  adopted  at 
the  trial  by  plaintiff,  as  shown  by  her  Instruc- 
tion numbered  1,  above  mentioned,  and  plain- 
tiff is  bound  by  such  theory,  though  she  ar- 
gues the  contrary  here. 

[6]  The  policy  contains  a  provision  relating 
to  its  assignment,  and  recognizes  the  right 
to  do  so.  To  make  the  assignment  valid  as 
against  the  company,  the  same  must  be  in 
writing  and  a  copy  filed  with  it,  but  that  is 
for  the  company's  benefit  only.  It  would 
follow,  therefore,  as  a  legal  consequence,  that 
the  assured  could,  without  the  consent  of 
the  benefldary,  and  whether  she  Joined  in 
the  assignment  or  not,  make  a  valid  assign- 
ment or  pledge  of  the  policy,  at  least  after 
the  assured's  right  to  surrender  it  for  cash 
matured,  and  the  exerdse  of  such  right  con- 
ferred on  the  holder  or  pledgee  the  power 
to  realize  on  the  same  In  a  lawful  manner. 
Having  once  assigned  or  pledged  the  poUcy 
as  collateral  security,  the  same  could  not  be 
revoked,  and  it  would  take  no  subsequent  rat- 
ification or  authorization  to  enable  the  as- 
signee or  pledgee  to  foredose  the  pledge  in 
payment  of  the  secured  debt  Travelers'  Ins. 
Co.  V.  Healey,  25  App.  Div.  53,  49  N.  X.  Supp. 
29,  affirmed  in  161  N.  X.  607,  68  N.  B.  1093; 
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Mntnal  Life  Inb  Go.  t.  Twyman  (K7.)  snpra. 

[7]  Plaintiff  Insists,  however,  that  while 
the  Insured's  right  to  surrender  the  policy 
for  cash  was  contingent  only,  as  it  was  before 
the  20-year  period  had  elapsed,  he  had  then 
nothing  to  assign,  and  his  attempted  asdgn- 
ment  to  the  bank  was  Invalid.  The  New  York 
case,  just  dted,  Is  against  this  contratlon. 
80  Is  Hubbard  v.  Stapp,  32  IlL  App.  641, 
546,  547.  "A  sale,  assignment,  or  mortgage 
for  a  valuable  consideration  of  chattels,  or 
other  personal  property  to  be  acquired  at  a 
future  time,  operates  as  an  equitable  assign- 
ment, and  vests  the  equitable  ownership  of 
the  articles  In  the  purchaser  or  mortgagee  as 
soon  as  they  are  acquired  by  the  vendor  or 
mortgagor  without  any  further  act  on  the 
part  of  either,  and  this  ownership  a  court  of 
equity  will  protect  and  maintain  at  the  suit 
of  the  equitable  assignee."  3  Pom.  2576. 
"And  so  It  has  been  held  that  courts  of 
equity  will  support  assignments,  not  only 
of  choses  In  action,  but  contingent  Interests 
and  expectations,  and  also  things  which  have 
no  present  actual  or  pretended  existence,  but 
rest  in  mere  possibility  only.  Bacon  v.  Bon- 
ham,  33  N.  J.  Eq.  616 ;  Smlthurst  v.  Edmunds, 
14  N.  J.  Eq.  416 ;  Langton  v.  Horton,  1  Hare, 
649;  Robinson  v.  McDonnell,  6  M.  &  S.  228; 
Apperson  v.  Moore,  30  Ark.  56,  21  Am.  Rep. 
170;  Edwards  v.  Peterson,  80  Me.  367  [14  Atl. 
936,  6  Am.  St  Rep.  207]."  Hax  v.  Acme  Plas- 
ter Co.,  82  Mo.  App.  447,  455.  See,  also. 
Price  v.  Mining  Co.,  83  Mo.  App-  470,  475; 
Swlnney  v.  Gouty,  83  Mo.  App.  549 ;  31  Cyc. 
793;  Godman  v.  Simmons,  113  Mo.  122,  130, 
20  S.  W.  972;  4  Cyc.  14;  Goldstein  v.  Hort,  30 
Cal.  372. 

[1]  We  think  It  Is  also  the  law  that  It  Is 
not  necessary  that  there  be  an  assignment 
of  the  policy  In  writing,  but  that  the  mere 
deposit  of  the  policy  as  collateral  security, 
and  Its  retention  by  the  pledgee  with  the 
consent  of  the  pledgor  as  security  for  an  ex- 
isting debt,  gives  the  pledgee  the  rights  of 
an  assignee  for  the  same  purpose,  and  would 
and  did  in  this  case  give  the  bank  authority, 
after  the  pledgor's  right  matured  and  the 
debt  remaining  unpaid,  to  surrender  the 
policy  for  Its  full  cash  value,  and  apply 
same  on  such  debt  In  Ellis  v.  Kreutzinger, 
27  Mo.  311,  72  Am.  Dec.  270,  the  syllabus 
correctly  states  the  law  thus:  "The  deposit 
of  a  policy  of  insurance  with  a  creditor  of 
the  assured  as  a  security  for  the  debt  gives 
such  creditor  a  Hen  upon  the  proceeds  of  the 
policy,  a  lien  binding  upon  the  assured,  the 
Insurer,  and  upon  all  who,  with  notice  of 
such  lien,  take  an  interest  In  the  policy  from 
the  assured."  In  Key  v.  Insurance  Co.,  101 
Mo.  App.  344,  351,  74  S.  W.  162,  164,  the 
court  said:  "The  effect  of  the  deposit  of 
the  policy  with  Heaton,  along  with  the  trans- 
fer of  Fugitt's  note,  was  to  give  Heaton  an 
equitable  Hen  on  the  proceeds,  In  case  of 
loss,  equal  to  the  amount  of  the  mortgage 
Cebt     Ellis  T.   Kreutzlbger,   supra;   Crom- 


weU  V.  Ins.  Co.,  44  N.  Y.  42  (4  Am.  Rep.  641]  i 
Lelnkauf  v.  Caiman,  110  N.  Y.  60  [17  N.  B. 
389];  Wakefield  v.  Marthi,  3  Mass.  668." 
See,  also,  Bldwell  t.  St  Louis  Dock  &  Ins. 
Co.,  40  Mo.  42,  46. 

[1,10]  There  is  no  question  but  that  the 
bank  received  and  held  the  policy  as  a 
pledge.  If  not  by  formal  assignment  of  the 
Insured  as  collateral  security  for  a  debt  of 
the  Insured.  We  would  also  hold.  If  neces- 
sary to  a  decision  In  this  case,  that  plain- 
tiff's evidence  on  cross-examination,  declin- 
ing to  say  that  the  otherwise  abundantly 
proved  signature  of  her  husband  to  the  writ- 
ten assignment  was  In  fact  his,  but  that  she 
now  thought  it  doubtful,  although  acknowl- 
edging that  on  a  former  trial  she  had  testi- 
fied positively  that  It  was  his  signature,  is  no 
more  than  a  failure  on  defendant's  part  to 
prove  the  signature  by  her,  and  is  not  suffi- 
cient evidence  to  sustain  a  finding  that  the 
husband  did  not  sign  It  The  defendant's 
evidence  that  the  Insured  directly  consented 
to  the  bank's  surrendering  the  i)ollcy  for  Its 
cash  value  after  his  right  to  do  so  matured 
stands  uncontradicted.  No  question  Is  raised 
but  that  the  policy  was  surrendered  at  such 
time  for  its  full  cash  value,  and  It  is  conced- 
ed that  the  amount  received  was  not  suffi- 
cient to  discharge  the  Insured's  indebtedness 
to  the  bank.  This  Is  a  completed  transaction 
so  far  as  the  rights  of  the  Insured,  the  bank, 
and  the  defendant  company  are  concerned, 
and  It  makes  no  difference  whether  their 
rights  under  the  assignment  or  pledge  were 
legal  or  equitable — a  question  discussed  In 
some  of  the  cases  referred  to. 

We  hold,  therefore,  that  the  Insured  had 
a  contingent  Interest  In  the  policy,  which 
matured  at  the  end  of  20  years,  and  which 
could  be  assigned  or  pledged  without  the 
consent  of  the  beneficiary;  that  plaintiff's 
execution  of  the  written  assignment  or  con- 
sent to  the  pledge  of  the  policy  tras  not  es- 
sential, as  the  bank  derived  no  Interest  or 
right  from  her;  that  the  execution  of  the 
formal  assignment  by  the  Insured  was  not  es- 
sential, but  that  he  could  and  did  deliver 
and  pledge  his  interest  in  the  policy  to  the 
bank  as  collateral  security  for  his  Indebted- 
ness to  it  and  that  the  bank  held  the  same, 
subject  to  having  Its  rights  defeated  in  case 
the  insured  died  before  the  20-year  period 
elapsed;  that  after  such  period  the  bank,  as 
pledgee  or  assignee,  could  without  and  did 
with,  the  assent  of  the  Insured,  in  order  to 
pay  the  secured  Indebtedness,  exercise  the 
right  conferred  by  the  policy,  and  surrendered 
the  policy  for  Its  cash  value;  that  plaintiff 
thereby  lost  all  her  rights  and  Interest  In 
the  policy  sued  on. 

The  trial  court  should  therefore  have  di- 
rected a  verdict  for  defendant  The  order 
of  the  trial  court  setting  aside  the  verdict 
and  granting  a  new  trial  will  be  affirmed. 

FARRINGTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  concurs  In  the  result 
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CITY  OF  SPRINGFIELD  t..  JONES. 

(Springfield  Court  of  Appeals.    Miasonri. 

March  28,  1914.     Rehearing  D«- 

nied  April  21,  1914.) 

1.  MumciPAi.  Corporations  (}  304*)— Pu3- 

UO  IHFBOVEUENTS— ObDINANCE— MaTKBIALS 
— SPECmCATION. 

While  the  requirements  of  a  city  charter, 
that  the  dimensions  and  material  shall  be  pre- 
scribed by  an  ordinance,  authorizing  the  con- 
stmction  of  sewers,  etc.,  is  mandatory,  the  ordi- 
nance need  not  itself  contain  the  specifications  of 
material,  but  may  refer  to  them  as  being  con- 
tained elsewhere,  as  by  referring  to  the  con- 
tractor's bid,  which  contained  a  fuU  specification 
thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  811-816 ;  Dec.  Dig. 
1304.*] 

2.  MUNICIPAI.   COBFOBATIONS     (I   302*)— PUB- 
LIC     IKPBOVEKBNTS— OBDIKANCE— TlHK      OT 

Adoption. 

It  is  not  essential  to  the  validity  of  pro- 
ceedings for  sewer  improvements  that  the  ordi- 
nances fixing  the  dimensions  and  materials 
should  have  been  adopted  earlier  than  October 
1,  1901,  though  the  petition  by  the  property 
owners  for  the  sewer  was  filed  on  December  4, 
1900,  and  the  ordinance  establishing  tiie  district 
was  adopted  on  March  7,  1901. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gf  803-807 ;  Dec  Dig. 
i  302.»] 

3.  Municipal  Cobpobations   ({  618*)— Tax 
Bills— iNTEBEar. 

It  was  error  to  allow  interest  on  tax  bills 
for  sewer  improvements  where  they  did  not 
name  the  owner  as  the  owner  of  the  property 
described  therein,  though  he  was,  in  fact,  the 
'owner. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  1218,  1219;  Dec. 
Dig.  S  518.*] 

Appeal  from  Circuit  Court,  Oreene  Conn- 
ty;  Arch  A.  Johnson,  Judge. 

Action  by  the  City  of  Springfield,  Missouri, 
to  the  use  of  E.  Plummer,  against  McLaln 
Jones.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.'  AfBnued  on  condition  of 
remission  of  part  of  the  recovery. 

I.  V.  MicPherson,  of  Aurora,  and  McLain 
Jones,  of  Springfield,  for  appellant  Barbour 
&  McDavid,  of  Springfield,  for  respondent 

ROBERTSON,  P.  J.  This  is  an  action  on 
three  tax  bills  Issued  February  4,  1902,  for 
the  construction  of  a  district  sewer,  against 
three  separate  pieces  of  property  owned  by 
the  defendant.  Plaintiff  obtained  Judgment 
on  the  three  tax  bills  which  established  a  Uen 
against  said  property.  One  of  the  tax  bills 
named  the  defendant  as  owner,  another 
named  one  other  than  the  defendant  as  own- 
er, and  the  third  did  not  designate  any  one 
as  owner.  The  trial  court  allowed  interest 
on  the  two  not  mentioning  the  defendant  as 
owner  at  the  rate  of  8  per  cent  per  annum 
from  March  1,  1907.  The  defendant  has  ap- 
pealed. 

There  are  but  two  contentions  urged  here 
In  behalf  of  the  appellant  that  we  deem 
wo."!Jtiy  of  space:   First,  it  Is  contended  that 


In  the  proceedings  upon  which  these  tax  bills 
were  Issued  there  was  no  ordinance  prescribe 
Ing  the  dimensions  and  materials  for  the 
sewer,  as  required  by  section  6848,  Revised 
Statutes  of  1899  (section  9241,  R.  S.  1909); 
and,  second,  it  is  contended  that,  as  the 
owner  of  the  property  covered  by  two  of  the 
tax  bills  was  not  named  therein,  the  trial 
cotirt  should  not  have  allowed  interest  there- 
on. 

Subdivision  8  of  section  5858<  Revised 
Statutes  of  1899  (section  9254,  R.  S.  1909), 
required  that  an  estimate  of  the  cost  of  the 
proposed  sewer  shall  be  made  by  the  dty 
engineer  and  submitted  to  the  council  before 
the  contract  (which  shall  not  exceed  that 
estimate)  is  made.  The  estimate  was  duly 
made  and  filed  In  the  proceedings  involved  in 
tills  case.  Much  is  said  In  the  brief  of  ap- 
pellant and  many  authorities  cited  as  to  the 
filing  of  plans  and  specifications  prior  to 
the  letting  of  the  contract.  Upon  a  reading 
of  section  5858,  R.  S.  1899,  which  governs 
this  case,  it  will  be  observed  that  there  is 
no  mention  of  plans  and  specifications  being 
different  in  this  respect  from  the  charters  of 
other  cities  where  some  of  the  cases  relied 
upon  by  the  appellant  arose.  However,  the 
discussion  which  follows  will  disclose  that 
specifications  were  on  file  with  the  city  clerk 
several  years  previous  to  the  time  when 
the  proceedings  Involved  in  this  case  were 
initiated  by  petition  of  property  owners. 
These  specifications  were  general  and  dl,d 
not  state  the  dimensions  of  sewers.  These 
specifications  will  be  discussed  more  fully  in 
considering  the  question  as  to  whether  or 
not  the  council  in  this  case  did  actually  by 
ordinance  prescribe  the  dimensions  and  ma- 
terials for  the  sewer. 

The  minutes  of  the  meeting  of  the  council 
of  May  2,  1893,  recites,  amoag  other  things, 
that  the  report  of  the  sewer  committee  and 
city  engineer  submitting  the  spedflcations  for 
district  sewers  was  read  and  ordered  filed. 
The  report  of  the  committee  and  engineer 
recites  that  there  was  referred  to  that  com- 
mittee the  matter  of  specifications  for  dis- 
trict sewers,  and  states  that  it  prepared  and 
had  printed  6(X)  copies,  "and  herewith  file 
a  copy  of  said  spedflcations."  This  copy  is 
entitled,  "Proposals,  Spedflcations  and  Con- 
tract for  District  Sewers,"  then  follows  a 
blank  form  as  a  preamble  for  the  contract, 
and  concludes  that  it  shall  be  performed  "in 
accordance  with  the  following  specifications," 
and  under  the  general  heading  of  "Spedflca- 
tions" provisions  are  made  for  excavations, 
timbering,  backfilling,  foundations,  fluming, 
material,  brick,  cement,  sand,  mortar,  con- 
crete, masonry,  brickwork,  iron  pipe  and 
castings,  sewer  pipe  and  pipe  sewers  there- 
under providing  for  the  "best  vitrified  salt 
glazed  sewer  pipe,  of  standard  thickness,  of 
suffldent  size  to  insure  proper  Joining,"  man- 
holes, lamp  holes,  flush  tanks,  and  other 
subjects    not    necessary    here    to    mention. 


*For  other  ease*  we  same  topic  and  section  NUliBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Res'r  Indexes 
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Thereafter  follows  tbe  contract  provlaiona 
containing  blanks  for  the  filling  in  of  matter 
not  pertaining  to  the  specifications  and  con- 
clndes  with  a  form  for  a  proposal  for  build- 
ing of  sewers,  with  the  necessary  blanks, 
and  designates  three  dimensions  of  pipes  as 
8,  10,  and  12  inches,  and  places  in  a  con- 
densed form  all  of  tbe  items  essential  for 
consideration  in  the  construction  of  a  sewer, 
80  that  the  bidder  may  Itemize  each  portion 
thereof.  Then  follows  the  form  of  a  con- 
tract, and  thereafter  appears  the  form  of  a 
bond  required  of  the  contractor. 

On  December  4,  1900,  a  majority  of  the 
resident  property  holders  in  a  certain  terri- 
tory' proposed  a  district  sewer  therefor,  and 
on  March  7,  1901,  an  ordinance  was  adopted 
establishing  the  district  as  requested.  On 
August  6,  1901,  the  route  of  the  sewer  was 
established.  On  October  1,  1901,  the  coun- 
cil adopted  an  ordinance  authorizing  the  con- 
struction of  the  sewer  and  ordered  the  dty 
engineer  to  advertise  for  sealed  bids  for  tbe 
construction  thereof,  to  be  opened  at  the 
meeting  of  the  council  on  October  15,  1901, 
reserving  the  right  to  reject  any  and  all 
bld&  On  October  15,  1901,  the  dty  engineer 
submitted  to  the  council  his  estimate  of  the 
cost  of  constructing  the  sewer,  and  plans  of 
the  sewer  duly  prepared  by  the  city  engineer, 
either  at  the  time  or  previously  thereto,  were 
then  before  the  coundl.  The  bids  were 
opened,  and  the  contract  was  let  by  an  ordi- 
nance, the  material  part  of  which  reads  as 
follows:  "Section  1.  That  the  bid  of  E. 
Plammer  for  the  construction  of  a  district 
sewer  in  district  16  of  section  2  of  the  sewer- 
age system  of  the  city  of  Springfield  having 
been  found  by  the  conncll  to  be  the  lowest 
and  best  bid  for  said  work,  the  same  is  here- 
by accepted  by  the  council  and  the  contract 
for  constructing  said  sewer  Is  hereby  award- 
ed to  said  E.  Plummer  and  the  city  attorney 
is  hereby  instructed  to  prepare  a  contract  to 
be  executed  by  said  Plummer  and  the  dty 
of  Springfield  In  accordance  with  the  terms 
of  said  bid  and  the  plans  and  spedfications 
for  said  district  sewer  on  file  in  the  office 
of  the  dty  clerk." 

The  bid  of  the  successful  contractor  fol- 
lowed the  form  outlined  in  the  document 
filed,  as  above  stated,  by  the  sewer  commit- 
tee on  May  2,  1893,  and  specified  in  detail 
the  dimensions  of  the  pipe,  the  materials, 
and  the  character  of  the  work.  The  con- 
tract was  duly  entered  Into  and  the  sewer 
completed  according  to  the  spedfications  filed 
May  2,  1893,  and  according  to  the  bid  of  the 
contractor. 

The  respondent  concedes  that  the  dimen- 
sions and  tbe  materials  for  the  sewer  must 
have  been  prescribed  by  an  ordinance,  but 
contends  that  the  ordinance  accepting  the  bid 
in  this  case  meets  the  requirements  of  the 
statute.  We  shall  uphold  the  contention  of 
the  respondent  upon  this  point 

[1]  As  stated  In  Mullins  t.  Everett,  172 
M^Ol  App.  186,  189,  157  S.  W.  823,  tbe  re- 


quirements of  a  dty  charter  that  the  di- 
mensions and  materials  shall  be  prescribed 
by  ordinance  is  mandatory,  but  it  Is  also 
there  held  that:  "The  ordinance  need  not 
embody  the  spedfications  In  the  face  of  the 
ordinance  Itself,  but  may  refer  to  them  as 
being  at  a  certain  place.  They  then  become 
a  part  of  the  ordinance  ItselT' — dting  Gal- 
breath  V.  Newton,  30  Mo.  App.  380,  wherein 
it  Is  held  that  plans,  maps,  or  spedfications 
are  duly  adopted  by  a  reference  thereto.  A 
reference  in  an  ordinance,  accepting  a  bid  of 
a  contractor,  to  the  terms  of  the  bid  and 
the  plans  and  spedfications,  makes  "the  ordi- 
nance as  definite  and  certain  in  that  respect 
as  if  they  had  been  embodied  In  tbe  ordi- 
nance." Dickey  v.  Porter,  203  Mo.  1,  36,  101 
S.  W.  686,  596. 

The  appellant  contends  that  the  document 
filed  May  2,  1893,  cannot  be  considered  as 
specifications  and  dtes  Mullins  v.  Everett, 
supra,  wherein  it  appears  that  blanks  were 
lodged  in  tbe  office  of  the  dty  engineer  for 
the  use  of  tbe  engineer  and  contractors. 
That  case  dtes  and  distinguishes  Dickey  v. 
Porter,  supra,  and  states:  "The  spedficattons 
for  the  sewer  work  in  that  Instance  were 
prepared  and  placed  on  file  with  the  board 
of  public  works  before  the  passage  of  the 
ordinance  and  the  ordinance  referred  to  and 
adopted  them."  In  the  case  at  bar,  ellmtnat- 
ing  from  our  considerallon  entirely  the  docn- 
ment  filed  May  2,  1893,  we  yet  have  left  the 
bid  of  tbe  contractor  which  contains  full  and- 
complete  statements  of  the  dimensions  and 
materials,  all  of  which  were  duly  adopted  by 
reference  thereto  In  the  ordinance  accepting 
his  bid;  and  his  bid  proposes  to  constnict 
the  sewer  in  accordance  with  the  si>edfica- 
tlons  annexed  and  the  plans  and  drawings 
of  the  same  on  file  in  the  engineer's  office. 

[2]  It  Is  not  essential  to  the  validity  of 
these  proceedings  that  the  -ordinances  fixing 
the  dimensions  and  the  materials  of  the 
sewer  should  have  been  adopted  earUer. 
€lty,  to  the  Use  of,  t.  Schoenemann,  52  Mo. 
348. 

[3]  The  second  contention  of  the  appellant 
that  two  of  the  tax  bills  did  not  mention  him 
as  the  owner  of  the  property  described,  there- 
in, and  that  therefore  the  court  erred  in  al- 
lowing interest  thereon,  must  be  sustained. 
It  is  admitted,  as  disclosed  by  the  record, 
that  the  defendant  at  all  of  the  times  men- 
tioned in  the  plaintlfTs  petition  was  the 
owner  of  the  property  described  in  each  of 
said  tax  bills,  yet  as  to  these  two  tax  bills, 
since  plaintiff  did  not  see  fit  at  any  time  to 
have  them  amended,  no  interest  should  be 
allowed  thereon.  St  Joseph  v.  Forsee,  115 
Mo.  App.  510,  91  S.  W.  445.  Since  the  trial 
court  has  specified  the  tunonnt  allowed  as 
interest  tbe  error  complained  of  may  be 
remedied  by  the  respondent  herein  remitting 
the  interest  allowed — $35.75. 

The  Judgment  Is  affirmed  on  condition  that 
the  respondent  shall,  within  30  days  from  the 
date  hereof,  file  in  this  court  his  remittitur 


Digitized  by 


Google 


Mo.) 


OBUNEB  T.  QRUNEB 


865 


for  tbat  amount;  otherwise,  it  will  be  re- 
versed and  the  cause  remanded. 

FARRINGTON,  J.,  concurs.    8TURGIS,  J., 
concurs  in  result 


GRUNER  V.  GRUNER. 

(St.  Louis  Court  of  Appeals. 
April  T,  1914.) 


Missouri. 


1.  Appeal  and  Ebbob  (|  1008*)— Findinos— 

Ck>NCLU8IVENE88. 

The  court  on  appeal,  though  giving  great 
deference  to  the  findings  of  fact  by  the  trial 
court,  must  examine  the  record  for  itself,  and 
determine  the  right  of  the  case  as  presented  by 
the  evidence. 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3955-3960,  3962-3969; 
Dec.  Dig.  i  1008.*] 

2.  Divorce    (|   29*)— Qboundb— iNDiONiTiEa. 

Refusal  of  a  wife  to  maintain  marital  re- 
lations with  her  husband  is  not  an  indignity,  but 
is  only  an  element  of  desertion. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  §§  84-92,  94;  Dec.  Dig.  S  29.»] 

8.  Divorce  (S  35*)— Grounds— Indignities. 
Where  a  wife,  without  legal  grounds,  refus- 
ed to  maintain  marital  relations  with  her  hus- 
band, he  must,  if  desiring  to  avail  himself  of 
the  wrongful  act  as  a  groand  for  divorce,  leave 
his  wife,  unless  she  leaves  him. 

(Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  S  138 ;   Dec.  Dig.  |  35.*] 

4.  DivoBCK   (§  37*)— Gbounds— Desebtiow. 

Absence  by  a  husband  from  his  home  from 
the  time  of  his  commencement  of  an  action  for 
divorce  to  the  time  of  the  filing  of  the  wife's 
cross-bill  for  divorce,  more  than  a  year  after- 
wards, is  not  desertion  on  his  part  so  as  to 
Justify  the  wife  in  obtaining  a  divorce  on  that 
ground,  alleged  in  the  cross-bill. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  H  27, 107-134.  136-138 ;  Dec.  Dig.  S  37.*] 

6.  Trial  (}  105»)— Evidence  Impbopeblt  Re- 
ceived—Sufficiency. 

In  a  suit  for  divorce,  the  testimony  of  the 
wife,  received  without  objection,  must  be  con- 
sidered, though  on  objection  it  should  be  ruled 
out.  under  the  rule  of  privileged  communica- 
tions between  husband  and  wife,  as  to  which 
neither,  in  the  absence  of  a  third  person,  can 
testify. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  260-266;  Dec.  Dig.  i  105. •] 

6.  Divorce  (S  127*)— Evidence— SapFiCiENCT. 

Though  husband  and  wife  are  competent 
witnesses  in  divorce  cases,  a  divorce  should  rare- 
ly be  granted  without  some  corroborative  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  8$  40»-407;  Dec  Dig.  i  127.»] 

7.  Divorce  (8  124*)— Burden  of  Proof. 

A  spouse,  suing  for  divorce,  has  the  burden 
of  establishing  the  allegations  of  the  bill  by  a 
preponderance  of  the  testimony  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  J8  392-398,  450,  455,  456;  Dec.  Dig.  | 
124.*I 

8.  Divorce    (§   132*)—Grounds— Evidence— 
sufficibnct. 

In  a  suit  by  a  wife  for  divorce  on  the 
ground  of  the  husband's  indignities,  evidence 
held  not  to  sustain  the  charge. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  8  132.»] 


9.  Divorce    (§    53*)— Gbounds— Oblisation 

OF  Parties. 

A  wife,  suing  for  a  divorce  on  the  ground 
of  the  husband's  indignities,  must  show  that  she 
was  blameless ;  and  where  she  was  not  without 
fault,  and  made  no  effort  to  effect  a  reconcilia- 
tion between  herself  and  husband,  a  divorce 
must  be  denied. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  88  188,  189;    Dec.  Dig.  8  53.*] 

Appeal  from  St  Louis  Circuit  Court ;  Wm. 
M.  Klnsey,  Judge. 

Action  for  divorce  by  Edward  W.  Gruner 
against  Dorlnda  M.  Gniner,  who  filed  a 
cross-bill  for  divorce.  There  was  Judgment 
dismissing  plalnttfTs  petition  and  granting 
defendant  a  divorce  on  ber  cross-bill,  and 
plaintiff  appeals.  Judgment  dismissing  plain- 
tiff's action  for  divorce  affirmed,  and  Judg- 
ment granting  a  divorce  to  d^endant  on 
cross-bill  reversed. 

I     H.  E.  Sprague,  of  St  Louis,  for  appellant 
I  Edward  A,  Raithel,  of  St  Louis,  for  respond- 
ent. 

REYNOLDS,  P.  J.  Plaintiff  commenced 
this  action  for  divorce  on  the  23d  of  Decem- 
ber, 1909.  Averring  that  he  and  bis  wife 
were  married  on  February  25,  1890,  and  tliat 
tbey  had  continued  to  Uve  together  as  hus- 
band and  wife  until  the  year  1904,  the  peti- 
tion avers  that  about  1903,  defendant  whol- 
ly disregarding  her  duty  as  the  wife  of 
plaintiff,  became  dictatorial,  overbearing  and 
abusive  in  her  attitude  toward  him,  called 
blm  vile  epithets,  spoke  of  him  in  vile  lan- 
guage to  other  persons,  and  told  other  per- 
sons that  plaintiff  had  abused  her  and  re- 
fused to  provide  for  ber  when  such  was  not  a 
fact ;  that  defendant  neglected  her  household 
duties,  allowed  dirt  and  flith  to  accumulate 
In  their  home,  and  when  plaintiff  complained 
about  this  condition,  defendant  acted  sulky, 
refused  to  talk  to  him  or  to  answer  him; 
that  she  told  plaintiff  be  "ought  to  go  around 
with  other  women  as  other  men  did,"  and 
that  all  of  these  foregoing  acts  occurred  on 
or  about  the  years  1903  and  1904;  that  in 
October,  1905,  defendant  separated  herself 
from  him  and  from  that  time  on,  while  re- 
maining in  the  same  house,  refused  to  have 
any  marital  relations  with  him,  this  contin- 
i  ulng  until  plaintiff  left  the  home,  about  De- 
'  cember,  1909,  when  he  instituted  this  present 
1  action  and  that  all  of  these  acts  of  defend- 
ant constituted  such  indignities  as  to  render 
plalntifTs  :condItlon  intolerable.  Averring 
that  he  had  always  demeaned  himself  and 
discharged  all  his  duties  as  husband  and 
treated  defendant  with  kindness  and  affec- 
tion, and  that  one  child  was  born  of  the 
marriage,  a  daughter  eighteen  years  of  age 
at  the  time  of  the  institution  of  the  action, 
who  resides  with  her  mother,  plaintiff  prayed 
for  a  divorce. 

It  appears  that  there  were  motions  and  de 
I  murrers  filed  to  the  original  petition,  until 
I  finally,  on  May  24,  1911,  nearly  a  year  and 
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a  half  after  tbe  Instltxitlon  of  tbe  suit,  de- 
fendant filed  her  answer  and  cross  bill.  The 
answer,  after  a  specific  denial  of  all  the  aver- 
ments of  plaintlfC,  except  the  marriage  and 
tbe  fact  that  plaintiff  had  absented  himself 
from  defendant  since  December  23,  1909,  and 
denying  that  he  had  faithfully  demeaned 
himself  as  a  husband,  or  that  he  had  sus- 
tained the  indignities  at  her  hands  which 
he  set  up,  averred  in  her  cross  bill  that  she, 
defendant,  is  the  injured  and  innocent  par- 
ty and  prays  a  divorce  from  plaintiff,  aver- 
ring that  without  cause  and  although  she  had 
treated  him  with  kindness  and  affection 
plaintiff  had  absented  himself  from  her  with- 
out a  reasonable  cause  "for  the  space  of  more 
than  one  whole  year  next  preceding  the  fil- 
ing of  this  answer  and  cross  bill,  without 
the  consent  and  against  the  wishes  of  plain- 
tiff, to  wit,  from  the  23d  day  of  December, 
1909,  up  to  the  present  time."  Defendant 
further  sets  up  that  plaintiff  had  offered 
her  such  indignities  as  to  render  her  condi- 
tion intolerable.  In  this:  That  In  January, 
1903,  plaintiff,  in  an  abusive  and  threaten- 
ing manner  and  because  defendant  refused  to 
leave  him,  as  he  had  commanded  her  to  do, 
stated  that  he  would  have  her  head  exam- 
ined and  bribe  a  physician  to  pronounce  her 
Insane  and  then  procure  her  incarceration 
In  an  insane  asylum,  and  that  be  thereupon 
threatened  to  kick  her  out  of  the  house ;  that 
In  July,  1903,  plaintiff  refused  to  give  de- 
fendant but  one  dollar,  the  expenditure  of 
which  he  compelled  defendant  to  account 
to  him  for  In  a  book  which  he  directed  their 
daughter  to  keep;  this  for  the  purpose  of 
preventing  defendant  from  at  any  one  time  se- 
curing enough  money  with  which  to  purchase 
shoes  and  clothing,  of  which  she  was  in  dire 
need.  That  for  the  nineteen  years  of  their 
marriage,  ending  in  1909,  plaintiff  failed  ana 
refused  to  provide  defendant  with  necessary 
and  proper  clothing  and  apparel,  or  the 
means  with  which  to  obtain  the  same,  al- 
though fully  able  to  do  so  and  although 
often  requested  by  defendant  therefor,  and 
that  In  that  fieriod  of  time  plaintiff  had 
provided  for  defendant  but  one  dress,  two 
dress  skirts,  one  winter  coat  and  one  spring 
coat,  although  defendant  made  repeated  re- 
quests of  plaintiff  therefor,  and  that  on  ac- 
count of  plaintUTs  failure  and  refusal  to  pro- 
vide clothing  defendant  was  compelled  to  ac- 
cept cast-off  clothing  from  friends  and  rela- 
tives, and  that  the  money  she  received  as 
Christmas  presents  and  which  she  obtained 
from  the  sale  of  chickens  and  eggs,  was  used 
by  her  to  purchase  clothing;  that  on  or 
about  September,  1905,  plaintiff  repeatedly 
called  and  applied  to  her  vile  epithets  to  such 
an  extent  that  it  became  intolerable,  so  that 
defendant  was  compelled  to  sleep  with  her 
daughter,  attending,  however,  to  all  the 
household  work,  cooking,  cleaning,  mending 
plaintiff's  clothes  and  washing,  and  that  for 
the  lost  six  months  or  a  year  that  defendant 
and  plaintiff  resided  together,  plaintiff  re- 


peatedly refused  to  eat  his  meals  at  the  same 
table  with  defendant,  leaving  the  table  with 
his  meals  unfinished  as  soon  as  defendant  sat 
down  to  eat ;  that  after  repeated  conduct  of 
this  kind  on  the  part  of  plaintiff,  defendant 
would  wait  until  plaintiff  concluded  his  meal 
before  she  would  go  to  tbe  table;  that  their 
daughter  accidentally  spilled  some  water  and 
when  the  daughter  desired  to  clean  it  up, 
plaintiff  said  to  the  daughter,  "Don't  you  do 
that,  one  dog  is  enough  around  here,"  refer- 
ring, as  defendant  avers,  to  her;  that  during 
the  year  1900,  plaintiff  would  only  speak  to 
defendant  In  a  vile  and  disrespectful  man- 
ner ;  that  plaintiff  repeatedly  smelled  around 
defendant's  skirts,  applying  a  vile  epithet  to 
her,  and  that  whenever  plaintiff  would  meet 
defendant  in  a  room  he  would  hold  his  cloth- 
ing so  it  would  not  touch  her  and  would  walk 
backward  so  he  could  not  see  her;  that  on 
or  about  June,  1907,  and  at  divers  other 
times  thereafter,  plaintiff  told  defendant  to 
go  out  of  the  house,  saying,  "I  have  some  one 
to  bring  in  here  and  you  are  in  the  way," 
and  that  from  June  to  December,  1909,  he 
spent  on  an  average  of  two  nights  in  each 
week  away  from  home  at  a  place  unknown 
to  defendant  Averring  that  the  indignities 
so  offered  to  defendant  by  plaintiff  rendered 
her  condition  intolerable,  defendant  prays  a 
divorce. 

A  reply  was  filed  to  the  cross  bill,  denying 
all  the  allegations  therein  contained. 

The  cause  was  tried  before  the  court  on 
November  20,  1911,  and  at  the  succeeding 
term,  the  court  entered  a  decree  dismissing 
plalntifTs  petition  and  granting  defendant  a 
divorce  on  her  cross  bill  as  also  alimony  at 
the  rate  of  $25  per  month,  payable  on  the 
first  day  of  each  month  after  the  date  of  the 
decree,  December  6,  1911. 

The  learned  trial  court  In  rendering  the 
decree,  handed  down  a  memorandum  of  his 
conclusions.  In  this  the  court  stated  that 
the  grounds  for  divorce  set  up  by  plaintiff 
were  Indignities,  among  these  being  a  refusal 
of  marital  rights  to  plaintiff  by  defendant 
The  court  held  such  refusal,  unaccompanied 
by  other  acts,  is  one  of  the  elements  of  de- 
sertion, but  is  not  an  Indignity,  and  that  the 
several  acts  charged  as  indignities  had  not 
been  established  by  the  evidence,  adding: 
"It  should  not  be  understood,  however,  In 
so  holding,  that  the  wife  has  been  wholly 
blameless,  and  the  husband  at  all  times  at 
fault  It  is  sufiicient  to  say  that  the  evi- 
dence does  not  establish  a  right  to  divorce 
in  the  plaintiff  on  the  ground  of  indignities, 
and  the  conclusion  to  be  necessarily  drawn 
therefrom  is  that  he  had  no  legal  right  to 
abandon  defendant  on  the  23d  day  of  Decem- 
ber, 1909,  when,  according  to  his  own  testi- 
mony he  ceased  to  live  ander  the  same  roof 
with  her." 

The  learned  trial  Judge  then  states  that 
after  this  action  had  been  pending  for  almost 
a  year  and  five  months,  defendant  filed  an  ' 
answer  and  cross  bill,  in  which  she  alleges 
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as  gronnd  for  a  dlTorce  from  plaintiff,  among 
other  grounds,  desertion,  continuing  for  the 
period  of  one  year  and  more  from  December 
23,  1909,  to  the  date  of  the  filing  of  the  cross 
bill.  Finding  that  the  proof  shows  that  prior 
to  the  date  of  filing  the  cross  bill  plaintiff 
had  absented  himself  from  defendant  with- 
out reasonable  cause  for  a  period  of  more 
than  one  whole  year  next  before  the  filing  of 
the  cross  bill  and  without  her  consent,  the 
court  enters  into  a  discussion  of  the  question 
as  to  whether  the  act  of  plaintiff  in  leaving 
the  home  and  separating  himself  from  de- 
fendant at  the  time  and  untU  she  filed  this 
cross  bill  something  like  a  year  and  a  half 
later,  can  be  considered,  the  learned  trial 
court  states  that  he  finds  no  authority  in 
this  state  upon  the  question,  and  that  some 
of  the  Judges  of  the  circuit  court  of  the  dty 
of  St.  Louis  are  of  the  opinion  that  a  decree 
cannot  be  granted  to  the  defendant  under 
the  circnmstances  in  this  case.  While  hold- 
ing that  In  his  own  view  of  it,  there  is  no 
analogy  between  actions  at  law  where  a 
counterclaim  or  set-off  may  be  pleaded  by 
defendant,  and  a  suit  for  divorce,  when  the 
defendant  may,  by  answer  and  cross  bill  not 
only  defeat  plaintiff's  action  but  establish  a 
gronnd  for  divorce  In  her  own  favor,  he 
states  that  he  is  inclined  to  hold  that  the 
rights  of  the  parties  both  upon  bill  and  cross 
bin  are  to  be  determined  as  upon  the  time  of 
the  final  decree  and  not  as  of  the  time  the 
original  suit  was  begun.  He  accordingly  dis- 
missed plaintiff's  bill  and  granted  the  decree 
to  defendant  upon  her  cross  bill. 

A  motion  for  new  trial  having  been  filed, 
the  learned  trial  judge,  In  overruling  it,  stat- 
ed that  as  he  had  said  In  the  former  memo- 
randum which  was  filed,  no  other  allegation 
of  indignity  complained  of  by  the  husband 
was  sustained  by  the  evidence  offered  in  his 
behalf,  except  the  fact  that  the  wife  had  re- 
fused to  sustain  marital  relations  with  the 
husband  and  that  be  had  then  shown  such 
refusal  alone  is  not.  In  legal  contemplation, 
an  Indignity  but  one  of  the  elements  of  de- 
sertion under  the  law  of  this  state.  He  fur- 
ther states  that  It  may  be  conceded  that  tak- 
en In  connection  with  other  acts,  such  refusal 
may  go  to  make  up  the  sum  total  of  statu- 
tory Indignities,  and  continues:  "If  the  rea- 
son assigned  by  the  wife  for  occupying  an- 
other bed  than  that  of  her  husband  be  sus- 
tained by  the  proof  (and  the  court  so  found), 
then  no  self-respecting  woman  could  do  oth- 
erwise than  she  did.  During  the  four  years 
of  estrangement,  the  husband  never  attempt- 
ed to  retract  the  insult  he  had  offered  her, 
bat  on  the  contrary  seems  to  have  repeated 
It"  And  the  court  concludes:  "I  purposely 
avoided  reference  to  this  unpleasant  feature 
of  the  case  when  writing  a  former  memoran- 
dum, but  stace  counsel  attacks  so  vehement- 
ly the  reason  given  for  the  degree,  I  may 
say  that  the  fact  just  mentioned  Influenced 
the  result" 


The  plaintiff  praying  for  an  appeal,  the 
court  In  granting  It,  awarded  an  allowance  of 
suit  money  In  favor  of  defendant,  ordering 
plaintiff  to  pay  her  as  and  for  suit  money 
and  attorney's  fee  pending  the  appeal,  the 
sum  of  $90,  and  thereupon  granted  the  ap- 
peal. 

A  very  painstaking  and  careful  considera- 
tion of  the  testimony  in  this  case  leads  us 
to  agree  with  the  learned  trial  court  in  deny- 
ing plaintiff  a  divorce,  but  compels  us  to  re- 
verse his  action  in  granting  a  decree  to  de- 
fendant 

[1]  It  has  been  many  times  held,  both  by 
the  Supreme  Court  and  by  the  several  Courts 
of  Appeals,  that  while  great  deference  Is  to 
be  paid  to  the  finding  of  fact  by  the  trial 
court,  the  appellate  court  is  bound  to  exam- 
ine the  record  for  itself  and  determine  from 
that  examination  the  very  right  of  the  case 
as  it  sees  it,  as  presented  by  the  evidence. 
Probably  no  better  definition  of  the  duty  of 
the  appellate  courts  in  cases  of  this  kind  is  to 
be  found  anywhere  than  in  what  is  said  by 
Judge  Lewis  while  presiding  Judge  of  this 
court  in  Clarkson  v.  Clarkson,  22  Mo.  App. 
236,  loc.  dt  246,  247.  Without  repeating 
what  is  there  so  well  said,  we  refer  to  it  as 
covering  this  branch  of  the  case. 

[I,  S]  Plaintiff  founded  his  right  to  relief 
on  the  ground  of  Indignities.  The  most  sub- 
stantial act  upon  which  plaintiff  relied  as  an 
indignity,  was  the  refusal  by  the  wife  of 
marital  rights.  That,  as  correctly  held  by 
the  learned  trial  Judge,  when  coupled  with 
other  acts,  as  for  instance  desertion  with  the 
willful  intent  to  absent  oneself,  constitutes 
desertion  but  not  an  indignity.  Schouler  on 
Domestic  Relations  (5th  Ed.)  sec.  220b,  p. 
838.  Failure  to  maintain  connubial  rela- 
tions, while  an  element  of  desertion,  Is  not, 
in  Itself,  desertion.  Schouler,  p.  339;  Wil- 
liams V.  Williams,  121  Mo.  App.  349,  loc.  dt 
356,  99  S.  W.  42.  The  other  acts  relied  upon 
as  indignities  are  not  sufficiently  proven. 
We  do  not  quite  understand  what  is  meant 
by  the  learned  trial  Judge  when  be  says  that 
"the  conclusion  to  be  necessarily  drawn 
therefrom  (alleged,  indignities)  is  that  he 
(plaintlfF)  had  no  legal  right  to  abandon  de- 
fendant on  the  23d  day  of  December,  1909, 
when,  according  to  his  own  testimony,  he 
ceased  to  live  under  the  same  roof  with  her." 
If  it  was  true  that  defendant  denied  plaintiff 
his  marital  rights — as  it  is  not  only  not  de- 
nied but  admitted  that  she  did— and  If  that 
was  wlthoat  legal  fault  on  the  part  of  plain- 
tiff, he  not  only  had  the  right  but  It  was  his 
duty  if  he  desired  to  avail  hlmaelf  of  the  act 
to  leave  defendant;  and  doing  so  was  not  de- 
sertion on  his  part.  He  could  only  avail 
himself  of  the  defendant's  act  of  refusal  by 
leaving  their  common  abode,  unless  she  had 
left;  in  short  he  must  have  given  up  resi- 
dence with  his  wife.  State  v.  Weber,  48  Mo. 
App.  500,  loc.  clt.  504;  Davis  v.  Davis,  60 
Mo.  App.  545,  loa  dt  554;  Williams  t.  Wil- 
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Hams,  supra,  121  Mo.  App.  loc.  dt  357,  99 
S.  W.  42. 

As  before  remarked  we  entirely  agree  with 
the  learned  trial  Judge  that  plaintiff  did  not 
establish  facts  which  amounted  in  law  to 
such  indignities  as  entitled  him  to  a  decree. 

[4]  This  brings  us  to  a  consideration  of 
the  action  of  that  court  In  granting  defend- 
ant a  decree  of  absolute  divorce.  To  the 
correctness  of  this  we  cannot  agree.  It  would 
appear  by  the  first  memorandum  which  the 
learned  trial  judge  handed  down  that  he  sus- 
tained the  cross  bUl  on  the  ground  of  de- 
sertion, the  desertion  relied  upon  occurring 
when  piaintiff  left  his  wife  and  his  home, 
December  23,  1909,  the  day  upon  which  he 
instituted  this  action  and  continuing  down 
to  the  time  of  the  filing  of  the  cross  bill  by 
the  defendant  May  24,  1911.  It  Is  true  that 
there  is  no  decision  in  our  state  that  bears 
directly  upon  this  point  and  we  have  found 
no  direct  authority  In  the  text  books.  De- 
cisions of  courts  of  other  states  throw  but 
little  light  on  the  matter,  for  in  so  far  as 
they  have  been  called  to  our  attention  they 
have  been  founded  upon  statutes  radically 
different  from  our  own.  The  decision  of  our 
Supreme  Court  In  an  old  case,  Stokes  v. 
Stokes,  1  Mo.  320  (side  page  231,  reprint 
1S43),  a  decision  handed  down  in  1823,  in  a 
way  throws  some  light  on  this  question.  It 
is  there  said  (page  322),  in  criticising  the 
averments  of  the  bill  and  the  finding  of  the 
Jury  as  to  the  charge  of  adultery  which  was 
made  in  the  petition,  that  so  far  as  concerns 
those  averments  and  findings,  the  adultery 
"might  have  been  on  the  eve  of  the  trial,  long 
after  the  commencement  of  the  suit,"  and  for 
this  the  court  held  both  were  insufficient 
This  holding  clearly  indicates  that  If  the  act 
of  adultery  charged  had  been  committed  "on 
the  eve  of  the  trial,"  or  "long  after  the  com- 
mencement of  the  suit,"  it  afforded  no  ground 
for  divorce.  In  Clarkson  v.  Clarkson,  supra, 
it  is  noted  at  page  252  of  22  Mo.  App.,  that 
matters  occurring  after  the  commencement 
of  the  suit  had  been  pleaded  in  the  amended 
petition  and  amended  answer  and  that  no 
objection  had  been  made  to  these  at  the  trial. 
But  our  court,  not  putting  its  holding  on 
lack  of  objection,  says  these  were  matters 
rather  of  aggravation  than  of  original  causes 
of  action  or  defense,  which  seems  to  mean 
that  unless  they  had  been  matters  of  origiual 
cause  of  action,  growing  out  of  it,  in  exist- 
ence when  the  action  was  commenced,  they 
have  been  improperly  admitted  in  the  plead- 
ings and  in  evidence.  Our  own  view  of  the 
matter  is,  that  absence  from  the  time  of 
commencing  the  action  down  to  the  time  of 
filing  the  cross  bill  cannot  be  charged  as  de- 
sertion in  the  cross  bill,  or  set  up  as  a  ground 
for  maintaining  the  cross  bUl.  The  plain- 
tiff had  a  right,  yea,  as  before  said,  was 
bound  to  absent  himself,  separate  himself 
from  the  habitation  of  defendant,  If  he  de- 


sired to  avail  himself  of  her  refusal  to  grant 
him  marital  rights. 

That  phase  of  the  case  eliminated,  we  must 
then  turn  to  the  question  of  the  matter  of  in- 
dignities and  whether  such  indignities  as 
constitute  a  ground  for  divorce  have  been 
proven  in  this  case  by  the  wife.  As  will  be 
seen  by  the  recital  which  we  have  given  of 
the  first  memorandum  opinion  handed  down 
by  the  learned  trial  Judge,  he  does  not  appear 
to  base  his  finding  for  defendant  on  indigni- 
ties established  but  upon  desertion,  that  de- 
sertion occurring  between  the  commence- 
ment of  the  action  by  the  plaintiff  aud  the 
filing  of  the  cross  bill  by  the  defendant  Aft- 
er finding  that  to  have  been  desertion,  and 
without  cause,  he  concludes  bis  finding  with 
stating  that  he  finds  for  defendant  on  her 
cross  bill.  He  had  before  that  stated  that  in 
holding  that  the  several  acts  of  indignities 
alleged  by  the  husband,  excluding  therefrom 
the  denial  of  marital  rights,  had  not  been  es- 
tablished by  evidence;  but  that  "It  should 
not  be  understood,  however,  in  so  holding 
that  the  wife  bad  been  wholly  blameless  and 
the  husband  at  all  times  at  fault"  When 
the  first  finding  was  attacked  in  the  motion 
for  new  trial  as  not  sustained  by  the  evi- 
dence, the  learned  trial  Judge,  as  we  have 
seen,  states:  "If  the  reason  assigned  by  the 
wife  for  occupying  another  bed  than  that  of 
ber  husband  be  sustained  by  the  proof  (and 
the  court  so  found),  then  no  self-respecting 
woman  could  do  otherwise  tban  she  did," 
and  he  further  states  that  during  the  four 
years  of  estrangement  the  husband  never  at- 
tempted to  retract  the  insult  he  had  offered 
his  wife  but  on  the  contrary  seems  to  liave 
repeated  it,  and  as  we  have  before  noted  the 
learned  trial  Judge  sets  out  that  he  had  pur- 
posely avoided  reference  to  this  unpleasant 
feature  of  the  case  when  writing  his  former 
memorandum  but  that  since  counsel  attacks 
the  reasons  given  for  the  decree  so  vehement- 
ly, he  may  add  "that  the  fact  Just  men- 
tioned influenced  the  result"  If  we  could  un- 
derstand by  this  that  it  controlled  the  result, 
it  would  be  another  matter,  but  as  that  mere- 
ly influenced  the  result,  as  stated  by  the 
trial  court,  it  seema  probable  that  the  real 
basis  of  the  decree  rendered  in  favor  of  the 
wife  was  the  erroneous  holding  that  deser- 
tion by  the  husband  had  been  established. 
So  by  this  supplemental  memorandum  we 
must  hark  back  to  the  alleged  act  of  gross 
indignity  by  the  husband  to  the  wife,  wtilch, 
in  the  opinion  of  the  trial  court  Justified  her 
in  putting  an  end  to  the  marital  relations  be- 
tween them.  If  it  is  true  that  the  husband 
did  make  the  remark  attributed  to  him,  and 
repeated  it  for  the  statute  refers  to  "indigni- 
ties," not  a  single  indignity,  then  the  wife 
was  warranted,  nay,  every  instinct  of  wifely, 
womanly,  dignity  demanded  that  she  cast  off 
her  husband. 

[t,  •]  A  very  careful  reading  of  the  testl- 
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mony  falls  to  show  that  even  according  to 
the  wife's  own  testimony  when  subjected  to 
examination  by  counsel  as  well  as  by  the 
court,  that  this  grossly  Indecent  epithet,  ap- 
plied by  the  husband  to  the  wife,  was  ap- 
plied, according  to  her  own  testimony,  more 
than  once  and  that  was  in  the  fall  of  1905, 
when  she  abandoned  her  conjugal  relations 
with  him.  She  avers  in  her  answer  and  so 
testifies  that  she  abandoned  bis  bed  and  slept 
with  her  daughter  In  September,  1905.  It  is 
true  that  she  testified  that  he  had  repeated 
his  insulting  remark  down  to  the  dme  be  left, 
and  the  learned  trial  court  found  that  "he 
aeentt  to  have  rei)eated  it,"  but  an  examina- 
tion of  her  testimony  and  attempting  to  rec- 
oncile all  of  it,  does  not  sustain  this:  falls 
to  show  that  she  testified  to  Its  repetition. 
Nor  does  it  appear  that  this  epithet,  whldi 
she  alleges  her  husband  uttered,  nor  for  that 
matter  the  alleged  action  of  her  husband  in 
smelling  around  her  skirts  and  making  in- 
decent remarks,  were  In  the  presence  of  any- 
one, although  she  did  say  that  their  daughter 
was  present  when  he  first  made  the  remark. 
She  testified  to  these  without  objection  so 
that  It  is  before  us,  although  it  Is  well  set- 
tled by  many  decisions  In  our  state  that  If 
objection  had  been  made  It  should  have  been 
ruled  out,  under  the  rule  of  privileged  com- 
munications between  husband  and  wife,  as  to 
which  neither,  in  the  absence  of  a  third  par- 
ty to  the  utterance  of  conversation,  could 
have  testified.  Ayers  v.  Ayers,  28  Mo.  App. 
97;  Schlersteln  v.  Schlersteln,  68  Mo.  App. 
205,  loc  dt.  209;  Sehwelkert  v.  Schwelkert, 
108  Mo.  App.  477,  83  S.  W.  1005 ;  Berlin  v. 
Berlin,  52  Mo.  151.  The  rule  stated  in  Meyer 
V.  Meyer,  158  Mo.  App.  299,  loc.  cit.  309,  138 
S.  W.  70,  is  stated  too  broadly  and  as  stated 
is  not  supported  by  the  cases  cited.  The 
plaintiff  testifying  positively  denied  ever  hav- 
ing made  any  such  remarks  at  any  time,  or 
committed  the  alleged  acts.  Thus  we  have 
the  cross  testimony  of  the  two  parties  Inter- 
ested In  the  suit,  uncorroborated  by  any  third 
party:  the  utterance  and  act  resting  on  the 
uncorroborated  testimony  of  the  wife.  It 
has  been  said  by  the  Kansas  City  Court  of 
Appeals  in  Maget  v.  Maget,  86  Mo.  App.  6, 
loc.  dt.  12,  that  while  the  husband  and  wife 
are  competent  witnesses  In  divorce  cases,  a 
divorce  should  rarely  be  granted  without 
some  corroborative  evidence;  and  our  own 
court  has  said  In  Reed  v.  Reed,  101  Mo.  App. 
176,  loc.  dt  178,  70  8.  W.  505,  that  all  pro- 
ceedings In  a  divorce  suit  are  to  foe  conduct- 
ed as  those  In  other  dvll  actions  except  in 
certain  respects  where  the  statutes  regulat- 
ing divorce  suits  otherwise  provide ;  that  the 
rules  concerning  the  introduction  of  testimo- 
ny and  the  wdght  to  be  given  to  It  when  ad- 
mitted, are  the  same  as  those  which  govern 
the  same  topics  in  other  cases. 

[7, 1]  The  burthen  was  upon  the  defendant 
in  this  case  to  sustein  the  affirmative  allega- 
tions of  her  cross  bill  by  a  preponderance  of 


the  testimony  In  the  case,  and  we  do  not 
thluk  that  this  defendant  has  sustained  that 
burthen.  We  say  this  with  full  knowledge 
of  the  rule  that  the  appellate  courts  recog- 
nize the  superior  advantages  of  the  trial 
court  in  weighing  testimony  from  the  de- 
meanor of  witnesses  but  we  must  take  the 
record  as  presented  to  us  in  a  case  of  this 
kind. 

Not  only  is  the  wife  not  corroborated  by 
any  one,  but  when  we  leave  her  testimony 
and  look  at  that  of  her  own  witnesses,  we 
find  testimony  which  throws  grave  doubt  on 
all  that  given  by  the  defendant  herself. 

The  daughter  of  these  unfortunate  parties, 
a  young  woman  twenty  years  of  age,  was 
called  by  her  mother  as  a  witness  in  her  be- 
half. She  testified  that  both  her  father  and 
her  mother  were  very  quiet  people  and  dur- 
ing all  the  years  of  her  life,  living  with  them 
until  her  father  left  the  home  in  1909,  they 
had  never  been  accustomed  to  carry  on  much 
conversation  with  each  other.  She  does  cor- 
roborate her  mother  in  testifying  that  on  an 
occasion  at  the  table  when  she  started  to 
wipe  up  some  water  that  was  on  the  floor, 
that  her  father  had  said  that  she  should  not 
do  It ;  that  "one  dog  is  enough  around  here," 
but  It  Is  not  to  be  Inferred  from  this  remark 
that  plaintiff  was  referring  to  his  wife,  nor 
does  the  daughter  say  that  he  did.  For  any- 
thing that  api)ears  by  this  remark,  he  might 
have  referred  to  himself,  and  It  is  to  be  noted 
that  the  learned  trial  Judge  puts  no  stress 
upon  this  remark  as  an  Indignity,  placing  it 
entirely  upon  the  remarks  uttered  in  1905. 
That  remark  about  wiping  up  the  water  is 
the  only  ugly  remark  testified  to  by  anyone 
save  the  wife,  as  ever  having  been  made  by 
the  husband,  and  it  was  made  over  six  years 
before  the  daughter  testified  to  it  The 
daughter  was  asked  by  the  court  if  she  had 
ever  heard  any  quarrel  between  her  father 
and  mother  Just  prior  to  that  time.  She  an- 
swered that  she  had  not,  didn't  remember 
whether  it  was  morning  or  evening,  or 
whether  It  was  at  supper  or  dinner,  and  re- 
membered no  quarrel  between  them ;  remem- 
bered nothing  cross  that  her  father  had  said 
to  her  mother  on  that  occasion,  nor  had  she 
said  anything  cross  to  him.  The  court  asked 
her  If  she  had  ever  heard  her  father  and 
mother  quarrel.  She  answered  that  she  had 
not  He  asked  her  If  she  had  ever  heard  her 
mother  use  any  bad  words  to  her  father.  She 
answered,  "No.  Mamma  never  said  anything 
like  that"  Asked  if  she  bad  ev6r  heard  her 
father  use  bad  language  toward  her  mother, 
she  answered,  "No."  Asked  If  there  were 
times  when  her  father  did  not  speak  to  her 
mother,  she  said  "Yes,"  and  that  there  were 
about  four  years  when  they  did  not  speak 
to  each  other  at  all;  that  that  was  since 
September,  1905.  At  times  they  would  speak 
a  littie  and  at  times  they  would  not  Some- 
times her  mother  would  say  something  to  her 
father  and  he  would  not  answer  but  she  did 
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not  remember  any  occasion  when  her  father 
spoke  to  her  mother  and  the  mother  would 
not  answer.  Asked  if  when  they  had  any 
difference  In  the  morning  by  the  following 
evening  they  would  be  all  right  and  speak, 
she  answered,  "They  never  did  talk  very 
much."  In  answer  to  further  questions,  this 
daughter  testified  that  she  had  never  heard 
them  quarrel  with  each  other  or  use  bad  lan- 
guage, and  asked  If  her  father  was  a  kind 
man,  she  answered  that  he  was  always  kind 
to  her  and  so  was  her  mother.  Asked  If  pri- 
or to  the  four  or  five  years  mentioned,  that 
Is  prior  to  the  fall  of  1905,  she  had  ever  seen 
or  remembered  any  occasion  when  they  were 
not  kind  to  each  other  even  when  they  were 
not  talking  much  together,  she  answered  that 
she  had  not ;  that  they  were  Just  simply  both 
quiet  and  "didn't  say  much." 

Beyond  all  question  the  offensive  remark 
upon  which  the  learned  trial  court  dwells 
could  not  have  been  uttered  In  the  presence 
of  this  daughter,  as  the  mother  intimated  it 
had  been,  but  the  fact  of  its  utterance  rests 
alone  and  solely  upon  the  uncorroborated 
statement  of  the  wife.  In  our  Judgment  It  is 
not  established  by  the  preponderance  of  the 
evidence  in  the  case. 

But  passing  that  view  of  it,  even  If  It  Is 
true  that  It  was  uttered  and  was  of  such  a 
character  as  to  Justify  the  wife  in  severing 
all  of  her  marital  relations  with  the  husband. 
It  was  uttered  In  1905,  and  she  then  and 
thereby  had  a  legal  ground  for  divorce 
against  her  husband.  The  fact  that  she  nev- 
er instituted  an  action  and  never  set  up  any 
claim  to  this  matter  having  occurred,  so  far 
as  this  record  shows,  until  she  filed  her  cross 
bill  In  this  case  on  May  24th,  1911,  is  a  very 
strong  circumstance  to  disprove  the  fact  that 
It  was  ever  uttered.  Moreover,  these  acts  oc- 
curred long  ago  In  1905  and  1906.  Says  our 
Supreme  Court  In  Twyman  v.  Twyman,  27 
Mo.  383:  "The  evidence  In  this  case  is  not 
sufficient  to  warrant  a  divorce.  The  specific 
acts  of  misconduct  alleged  In  the  petition,  no 
doubt.  If  recent  and  supported  by  the  neces- 
sary evidence,  would,  under  our  law,  warrant 
a  decree  separating  a  wife  from  her  hus- 
band." 

When  the  other  alleged  Indignities  are 
examined  they  amount  to  this:  That  defend- 
ant claims  that  her  husband  did  not  supply 
her  with  sufficient  money  to  clothe  herself 
properly  with  necessary  apparel.  She  al- 
leges in  her  cross  bill  that  she  had  frequently 
asked  him  for  money  with  which  to  buy 
clothing  but  she  testifies  that  she  never  had 
asked  him  for  any  money  for  this  or  any 
other  purpose.  It  may  be  said  that  the  hus- 
band should  have  noticed  her  necessity  and 
without  any  request  from  her  have  provided 
than,  or  provided  her  the  means  with  which 
to  buy  necessary  clothing,  but  it  does  not 
follow  as  a  matter  of  law  that  he  was  bound 
to  do  this.  The  evidence  is  that  during  the 
period  when  the  husband  and  wife  were  not 
on  speaking  terms,  be  was  In  the  habit  of 


putting  two  dollars  at  a  time  in  a  purse  ly- 
ing on  a  table  in  one  of  the  rooms  of  the 
house  and  whenever  he  saw  that  that  was 
empty,  that  is  that  the  money  which  he  had 
put  there  had  been  spent,  he  replenished  it. 
The  wife  herself  testifies  that  she  received 
all  the  money  realized  from  the  sale  of 
chickens  and  eggs.  Her  testimony  Is  that 
when  she  had  not  the  money  to  buy  the  nec- 
essary groceries  that  she  ran  up  bills  for 
them  and  her  husband  paid  them  without 
objection.  It  is  In  evidence  that  he  paid 
all  the  household  expenses,  such  as  gas, 
water,  fuel  and  the  like  but  that  he  left 
it  to  his  wife  to  provide  for  the  table  and 
for  herself  out  of  the  money  that  he  gave 
her,  but  there  is  no  evidence  that  he  limited 
her  to  this.  The  evidence  of  their  daughter 
is  that  her  father  always  supplied  her  while 
she  was  attending  school,  and  she  went 
through  one  of  the  primary  schools'and  spent 
a  year  in  one  of  the  high  schools  In  the  dty, 
with  proper  clothing  and  money  for  car  fare, 
and  when  asked  if  they  generally  had  enough 
to  eat,  she  answered  that  they  did;  that 
while  they  did  not  have  many  luxuries,  they 
lived  along  comfortably  and  that  she  had 
never  heard  her  mother  complain  that  she 
did  not  have  enough  to  eat  nor  that  she 
did  not  have  clothes  enough  to  wear.  She 
testified  that  her  father  bought  all  her 
clothes  for  her  and  that  she  was  dressed  as 
well  as  any  of  the  other  girls  who  attended 
school  with  her.  Even  if  this  was  a  case  of 
entire  failure  of  support,  which  It  Is  not, 
non-Rupport  Is  not.  In  Itself,  a  ground  for 
divorce  in  this  state,  as  Is  held  by  our  court 
In  Oallemore  v.  Gallemore,  115  Mo.  App.  179, 
loc.  dt.  192,  91  S.  W.  406.  There  is  no  evi- 
dence that  the  husband  ever  shut  off  the 
wife  from  credit;  ever  forbid  her  to  buy 
what  she  needed  and  have  it  charged  to  him, 
and  he  appears  to  have  been  a  man  of  some 
credit.  The  vrife  certainly  knew  that  she 
was  within  her  right  In  buying  necessary 
clothing  and  having  it  charged  to  her  hus- 
band. Says  our  Supreme  Court  In  Harper  v. 
Harper,  29  Mo.  301,  "If  the  husband's  cruel- 
ty drives  bis  wife  from  his  house,  the  law 
sends  her  out  with  credit  for  all  that  may 
be  necessary  for  a  support  according  to  her 
husband's  state  and  expectations  in  life." 
Surely  this  prevails  with  equal  force  when 
she  remains  of  the  same  household. 

The  wife  charges  that  she  had  abandoned 
marital  relations  with  her  husband  on  ac- 
count of  his  vile  remarks  to  her;  she  claims 
that  ever  since  1903,  and  onward,  he  had 
failed  to  furnish  her  with  necessary  means 
with  which  to  procure  clothing,  yet  she  con- 
tinued to  live  in  the  same  house  with  him, 
remained  silent  and  failed  to  act  during  the 
long  period  of  time  from  1903  to  1911.  Her 
silence  through  all  these  years,  and  she  says 
that  during  all  the  time  she  never  asked  her 
husband  for  money,  never  complained  to  him 
of  want  of  necessary  clothes,  never  complain- 
ed to  anyone  of  the  acts  of  her  husband,  and 
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only  recites  and  complains  of  them  In  1911, 
In  her  cross  bill  to  bis  action,  even  then  hav- 
ing waited  a  year  and  a  half  after  her  hna- 
baud  bad  brought  his  action  before  she  made 
these  charges  against  him,  Is  not  only  strong- 
ly persuasive  that  her  statements  of  all  of 
his  acts  are  to  be  taken  with  great  allow- 
ance, but  throws  grave  doubt  on  her  testi- 
mony, and  leads  to  the  conclusion  that  she 
did  not  herself  take  these  alleged  acts  very 
seriously.  Her  silence  and  non-action  throw 
such  doubt  upon  their  ever  having  happened 
that  we  are  compelled  to  conclude  that  she 
has  failed  to  establish,  by  the  preponderance 
of  the  evidence  in  the  case,  facts  sufficient 
to  entitle  her  to  a  decree. 

[9]  As  was  said  by  the  Kansas  City  Court 
of  Appeals  In  McMakln  v.  McMakin,  68  Mo. 
App.  57,  loc  dt  62,  "An  action  for  divorce 
is  triangular — one  in  which  the  married  par- 
ties are  plaintlfF  and  defendant,  and  the  pub- 
lic occupies,  without  being  mentioned  In  the 
pleadings,  the  position  of  third  party.  The 
interest  of  the  latter  blends  with  that  of 
various  third  persons  not  before  the  court 
Of  such,  for  example,  are  the  children. 
*  *  *  Since  they  cannot  protect  them- 
selves, the  public,  represented  by  the  court, 
is  under  duty  to  protect  them.  The  justice 
of  the  plaintiff's  complaint  must  be  estab- 
lished, not  merely  between  the  parties  to  the 
record,  but  as  between  them  and  the  public. 
Including  persons  specially  Interested,  yet 
not  before  the  court"  So  our  court  held  in 
Owen  V.  Owen,  48  Mo.  App.  208,  where  in 
answer  to  the  contention  that  the  answer 
being  a  mere  general  denial,  the  defendant 
could  not  rest  his  defense  upon  any  fact 
which  was  not  necessary  to  support  the 
plaintUTs  case  but  must  set  it  out  according 
to  the  statute,  in  ordinary  and  concise  lan- 
guage, else  he  will  be  precluded  from  giving 
evidence  of  It  on  the  trial,  our  court,  speak- 
ing through  Judge  Rombauer,  said:  "But 
this  rule  is  applicable  to  divorce  cases  only 
In  a  limited  sense,  because  in  such  cases 
the  state  or  the  public  are  presumed  to  be 
a  party  In  Interest.  ♦  *  *  A  default  In 
divorce  proceedings  admits  nothing  as  against 
the  public.  *  *  ♦  In  other  respects,  how- 
ever, divorce  proceedings  as  to  their  trial  are 
governed  by  the  code."  Further  along  In 
the  same  case,  at  page  211,  of  48  Mo.  App., 
this  Is  quoted  from  Hoffman  v.  Hoffman,  43 


Mo.  647,  loc.  dt  5S1.  "^n  cross  petitions,  or 
In  petitions  by  one  party,  the  court  Is  bound 
to  look  Into  the  conduct  of  both  husband  and 
wife;  and,  if  the  party  seeking  a  divorce  has 
been  guilty  of  conduct  that  would  entitle  the 
opposite  party  to  one,  he  or  she  must  fail, 
notwithstanding  the  evidence  may  otherwise 
be  sufficient  This  rule  does  not  apply  to 
conduct,  however,  reprehensible,  that  would 
not  entitle  the  other  party  to  a  divorce.  His 
or  her  conduct  must  come  within  some  of 
the  cases  enumerated  In  the  statute." 

We  fall  to  find  through  all  the  testimony 
Introduced  in  this  case  and  the  somewhat 
voluminous  recital  of  her  side  of  the  case  by 
defendant,  that  during  the  years  from  1903 
down,  defendant  made  the  slightest  effort  to 
effect  reconciliation  between  herself  and  her 
husband,  and  according  to  her  own  testimony 
offered  him  no  opportunity  whatever  nor  held 
out  any  inducement  whatever  to  him  to  re- 
pair the  wrong  which  she  claims  he  did  her, 
either  with  respect  to  the  alleged  Insulting 
remark,  said  to  have  been  made  In  1905,  or 
in  connection  with  the  failure  to  properly 
provide  her  with  necessary  clothing.  They 
maintained  a  studied,  apparently,  sullen, 
silence  toward  each  other.  The  marital  re- 
lation Is  not  of  that  kind.  Both  parties 
are  bound  to  bear  and  forbear  toward  each 
other  and  it  is  Just  as  much  the  duty  of  the 
wife  as  it  is  of  the  husband  to  attempt  to 
repair  a  breach  and  to  do  all  that  either 
can  to  heal  over  differences  which  are  very 
apt  to  arise  in  any  family.  In  no  manner  ex- 
cusing the  husband,  we  cannot  say  that  the 
wife  is  without  fault  herself.  To  entitle  her 
to  a  decree,  she  must  herself  be  blameless. 
The  wife  has  not  proved  her  case  by  pre- 
ponderating evidence.  In  actions  for  divorce, 
the  question  Is  not,  who  Is  most  at  fault,  but 
whether  either  or  both  are  at  fanlt?  If  the 
latter,  the  law  and  the  courts  grant  no  relief. 

The  judgment  of  the  circuit  court  granting 
a  divorce  to  the  defendant  on  her  cross  bill 
Is  reversed;  the  judgment  dismissing  plain- 
tiff's action  for  divorce  and  the  order  allow- 
ing $90  suit  money,  will  be  affirmed,  the  costs 
of  the  cause  and  of  the  appeal  to  be  taxed 
against  the  appellant  and  the  cause  remand- 
ed with  directions  to  enter  judgment  ac- 
cordingly. 

NORTONI  and  AULES,  JX,   concur. 
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LANDERS  V.  SCHNEIDER  et  aL 

(Springfield  Court  of  Appeals.   Missouri.    March 

28,   1914.     Rehearing  Denied 

April  21,  1914.) 

1.  LiANDLOBD    AND    TENANT    (|    223*)— ACTION 

FOR  Rent^-Countkeclaim. 

In  an  action  for  unpaid  rent  and  to  recoT- 
er  possession,  defendant  cannot  Bet  up  a  coua 
terclaim  for  damages  from  plaintiff's  negligence 
as  lessor,  in  permitting  the  roof  to  fall  in  up- 
on the  room  occupied  by  defendant  while  add- 
ing a  second  story  to  the  building;  the  coun- 
terclaim being  based  on  a  tort 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  if  885-893;  Dec.  Dig.  $ 
223.*] 

2.  Apfbai.  and  Ebbob  (i  1062*)  —  Habmless 
Ebbor. 

Where,  in  an  action  for  rent  due,  the  peti- 
tion prayed  for  $360  as  due  and  unpaid  under 
a  written  lease  stipulating  a  monthly  rental  of 
$30  a  month,  which  was  introduced  in  cti- 
dence,  defendant  pleaded  a  counterclaim  recog- 
nizing the  existence  of  the  lease  and  admitting 
that  12  months'  rent  was  unpaid,  judgment  for 
plaintiff  will  not  be  reversed  because  the  court 
computed  the  total  rent  due  instead  of  having 
the  jury  do  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $f  4212-4218;  Dec  Dig.  § 
1062.*] 

3.  Landlord  and  Tenant  (§  217*)— Nonpay- 
ment of  Rent— Remedies. 

Where  the  landlord  is  entitled  to  forfeit 
the  premises  for  nonpayment  of  rent  under 
the  lease,  he  may  either  obtain  possession  in  a 
statutory  proceeding  for  unlawful  detainer,  or 
treat  the  lease  as  in  force  and  sue  for  the 
rent,  but  cannot,  if  he  sues  for  the  rent,  also 
recover  possession. 

[EJd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  866-868;  Dec.  Dig.  i 
217.*] 

Appeal  from  Circnit  Court,  Greene  Coun- 
ty; Alfred  Page,  Judge. 

Action  by  D.  J.  Landers,  administrator  of 
Francis  S.  Heffeman,  deceased,  against  John 
J.  Schneider  and  another,  the  firm  of  John 
J.  Schneider  &  Bro.  From  a  Judgment  for 
plaintlft,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  plaintiff  for  a  certain  sum. 

Hamlin  &  SeaweU,  of  Springfield,  for  ap- 
pellants. Henry  C.  Young  and  Talma  S.  Hef- 
feman, both  of  Springfield,  for  respondent 

FARRINGTON,  J.  This  case  was  tried 
on  an  amended  petition  filed  by  the  adminis- 
trator of  the  estate  of  Francis  S.  Heffernan, 
deceased,  setting  up  a  lease  of  a  storeroom, 
and  chai^ng  that  the  rent  for  the  months  of 
March,  April,  May,  June,  July,  August,  and 
September,  of  the  year  1912,  was  due,  and 
that  upon  demand  defendant  John  J.  Schnei- 
der (who  was  the  sole  defendant  named  in 
possession  In  the  petition)  refused  to  pay 
the  same.  Judgment  was  asked  for  the  re- 
covery of  the  premises  and  for  the  accrued 
rent  amounting  to  $360,  togeOier  with  $100 
as  damages  alleged  to  have  been  sustained 
by  reason  of  the  unlawful  detention  of  the 
premises.     The  court  permitted  one  S.  W. 


Schneider  to  file  an  answer  wltli  the  defend- 
ant John  J.  Schneider,  in  which  It  Is  alleged 
that  the  lease  (originally  made  to  one  Fol- 
lette)  bad  by  written  assignment  and  written 
consent  of  the  lessor  been  transferred  to 
John  J.  Schneider,  and  that  such  transfer 
was  in  fact  made  to  John  J.  Schneider  for 
the  use  and  benefit  of  the  firm  of  Schneider 
Bros.,  a  partnership  composed  of  John  J. 
Schneider  and  S.  W.  Schneider.  As  a  coun- 
terclaim, the  members  of  this  firm  alleged 
that  they  were  operating  a  bakery  and  con- 
fectionery shop  in  the  leased  storeroom ;  that 
while  they  were  so  conducting  said  business 
the  plaintiff  lessor  attempted  to  put  a  second 
story  on  the  building ;  that  through  his  negli- 
gence be  permitted  the  roof  to  fall  in  upon 
the  room  occupied  by  defendants,  thereby 
damaging  them ;  and  that,  said  roof  having 
fallen  in,  heavy  rains  damaged  the  goods 
and  property  of  the  defendants.  The  items 
of  loss  are  set  forth  In  the  counterclaim, 
such  as  damages  to  cookies,  pies,  cakes,  can- 
dles, sugar,  flour,  cigars,  etc. ;  and,  further, 
that  for  a  few  days  between  September 
16th  and  October  16th  their  place  of  busi- 
ness was  closed,  by  reason  of  which  they 
lost  a  large  amount  of  trade  because  their 
customers  were  forced  to  go  elsewhere  to 
purchase  goods.  They  ask  Judgment  for  $1,- 
000.  The  reply  admits  that  defendants  are- 
in  possession  of  the  premises,  and  alleges 
a  misjoinder  of  parties  defendant  as  well  as 
an  improper  defense  to  plaintiff's  cause  of 
action,  in  that  the  plaintiff's  claim  is  based 
on  the  written  contract  of  lease,  whereas  the 
defendants'  counterclaim  Is  based  on  a  tort 
alleged  to  have  been  committed  owing  to  the 
negligent  manner  in  which  plaintiff  attempt- 
ed to  add  a  second  story  to  the  building. 
To  sustain  the  cause  of  action,  plaintiff  in- 
troduced the  lease,  and  it  was  then  admitted 
in  open  court  that  the  plaintiff  is  the  duly 
qualified  and  acting  administrator  of  the  es- 
tate of  Francis  S.  Heffernan,  and  that  all 
.the  rent  due  from  October  1,  1911,  to  Sep- 
tember 1,  1912,  was  unpaid.  It  is  unneces- 
sary to  detail  other  offers  by  the  plaintiff  for 
a  proper  disposal  of  the  questions  before  us. 
The  defendants  called  a  witness,  whereupon 
plaintiff  objected  to  the  Introduction  of  any 
testimony  for  the  reason  that  the  answer 
filed  failed  to  state,  facts  sufficient  to  con- 
stitute any  cause  of  action  on  defendants' 
counterclaim,  and  for  the  reasons  set  up  in 
plaintiff's  reply.  Defendants  were  permitted 
to  prove  some  of  the  allegations  in  their  an- 
swer, and  this,  together  with  the  offer  to- 
prove  others,  constituted  their  case.  The 
court  at  the  conclusion  of  all  the  evidence 
gave  a  peremptory  instruction,  and  in  ac- 
cordance therewith  the  Jury  returned  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $360,  the 
amount  asked  for  in  the  petition  as  accrued 
rent,  and  for  possession  of  the  premises,  and 
in  favor  of  the  plaintiff  on  defendants'  coun- 
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terclalm.  Judgment  waa  entered  according- 
ly, and  defendants  perfected  an  appeal. 

[1]  The  Judgment  in  this  case  was  for  the 
right  party  for  the  reason  that  the  plaintiff 
sued  on  a  contract  for  rent  admitted  to  be 
unpaid  and  possession  admitted  to  be  in  the 
defendants.  Defendants  attempted  to  defeat 
plaintiff's  action  by  setting  up  a  counterclaim 
which  is  based  on  a  tort — the  trespass  of  the 
landlord.  It  is  settled  in  this  Jurisdiction 
that  a  cause  of  action  such  as  was  stated  by 
the  defendants  wUl  not  avail  as  a  counter- 
claim to  an  action  on  a  contract  for  rent 
The  alleged  trespass  in  no  wise  arose  out  of 
the  contract  or  transaction  set  forth  in  the 
petition  as  the  foundation  for  plaintiff's 
claim,  and  was  in  no  way  connected  with  the 
subject  of  the  action,  nor  did  it  arise  out  of 
any  contractual  relation,  and  thus  it  fails 
to  fall  within  the  tests  for  counterclaims  laid 
down  in  secUon  1807,  B.  S.  1909.  The  dam- 
ages sought  to  be  recovered  by  defendants  to 
offset  plaintiff's  cause  of  action  are  alleged 
to  have  been  occasioned  by  the  wrongful  tres-' 
pass  committed  by  the  plaintiff.  A  very  sim- 
ilar case  is  that  of  Dimmock  r.  Daly,  9  Mo. 
App.  354,  which  has  been  approved  by  the 
Supreme  Court,  and  we  think  correctly  de- 
clares the  law.  It  has  been  often  held  that 
damages  arising  out  of  a  different  transac- 
tion occasioned  by  a  tort  cannot  be  set  up  as 
a  counterclaim  to  an  action  founded  on  a 
contract  Wilkerson  v.  Farnbam,  82  Mo. 
672;  Gantt  v.  Duffy,  71  Mo.  App.  91;  Bank 
of  Houston  v.  Klrkman,  156  Mo.  App.  309, 
320,  137  S.  W.  38;  Caldwell  v.  Byan,  210  Mo. 
17,  108  S.  W.  533,  16  L.  II.  A.  (N.  S.)  494,  124 
Am.  St.  Rep.  717, 14  Ann.  Gas.  314. 

The  cause  of  action  alleged  by  the  defend- 
ants was  not  such  that  the  tort  could  be  said 
to  be  waived  and  the  action  treated  as  one  in 
assumpsit,  and  hence  does  not  fall  within  the 
rule  announced  In  Crane  y.  Murray,  106  Mo. 
App.  697,  80  S.  W.  280. 

It  follows  that  the  trial  court  properly  di- 
rected a  verdict  for  the  plaintiff  and  against 
the  defendants  on  their  counterclaim. 

[2]  Our  attention  has  been  directed  to  the 
cases  In  this  state  holding  that  the  court  can- 
not compnte  interest,  but  must  leave  that 
task  to  the  Jury.  Johnson  v.  Orayson,  230 
Mo.  loc  dt  407,  130  S.  W.  678;  Corbitt  r. 
Moon^,  84  Mo.  App.  645;  Locber  v.  Kne- 
cbenmiester,  120  Mo.  App.  loc.  dt.  723,  98  S. 
W.  92.  This  case,  however,  differs  from 
those  where  interest  Is  to  be  computed.  In  a 
suit  for  money,  the  petition  ordinarily  prays 
Judgment  for  the  principal  amount  with  In- 
terest, which  must  be  figured  up  to  the  day 
of  the  rendition  of  the  verdict,  and  hence 
calls  for  a  computation  up  to  that  day.  The 
court  does  fix  the  amount  of  the  principal 
Biun  to  be  recovered,  and  It  has  never  been 
held  that  in  doing  so  the  court  Is  invading 
the  province  of  the  Jury.  In  the  present  case 
the  petition  prayed  for  the  sum  of  $360 ;  the 
amount  being  based  on  a  written  lease  call- 


ing for  a  rental  of  $30  per  month  and  an  al- 
legation in  the  petition  that  that  sum  repre- 
sented the  amount  of  rent  due  and  unpaid. 
The  lease  was  Introduced  in  evidence  without 
objection.  The  defendants,  indeed,  pleaded  a 
counterclaim  recognizing  the  existence  of  the 
lease,  and  admitted  that  a  period  of  12 
months'  rent  remained  unpaid.  Upon  the 
principle  of  the  maxim  that  that  is  certain 
which  may  be  made  certain,  the  admission  of 
the  defendants  was  that  under  the  lease 
there  was  $360  due,  and  the  only  defense  of- 
fered assumed  the  form  of  a  counterclaim 
founded  upon  a  trespass — and  it  was  around 
this  counterclaim  that  the  battle  waged. 
There  was  no  issue  made  or  offered  by  the 
defendants  as  to  the  existence  of  the  lease  or 
as  to  any  part  of  the  rent  for  the  12  months' 
period  being  unpaid.  This  is  not  a  case  of 
uncontroverted  parol  testimony  offered  by 
the  plaintiff,  but  of  documentary  evidence 
coupled  with  the  admission  of  the  defendant 
as  to  the  verity  of  which  he  is  of  course 
bound  in  the  most  solemn  manner.  When 
we  are  confronted  with  a  case  where  there 
has  been  a  computation  of  Interest  by  the 
court  rather  than  by  the  Jury,  it  will  be  our 
duty  to  follow  the  last  previous  ruling  of  our 
Supreme  Court  We  do  not  feel  disposed, 
however,  to  broaden  the  application  of  the 
rule  referred  to  and  overturn  a  solemn  Judg- 
ment, because,  forsooth,  the  court  did  not 
put  the  Jury  through  the  ceremony  of  multi- 
plying 30  by  12  in  a  case  where  the  thing 
which  was  certain  was  made  certain  by  docu- 
mentary evidence  coupled  with  an  admission 
of  the  defendant  We  find  some  support  for 
this  position  in  the  case  of  Sizer  Forge  Co. 
V.  Weber  Gas  &  G.  B.  Co.,  135  Mo.  App.  86, 
115  S.  W.  507. 

[3]  The  petition  in  this  case  was  based  on 
a  cause  of  action  for  money  due  as  rent  cov- 
ering a  period  of  12  months  and  contains  no 
allegation  that  would  warrant  a  recovery  of 
the  possession ;  in  fact,  it  counts  on  the  lease 
and  recognizes  the  liability  on  the  same  up 
to  the  day  of  Judgment ;  and,  while  it  is  true 
there  is  a  prayer  for  the  possession,  the  peti- 
tion evidently  was  not  framed  with  a  view 
of  recovering  the  possession.  The  landlord, 
having  treated  the  lease  as  in  full  force  and 
effect  up  to  the  date  of  Judgment,  should  not 
be  allowed  in  one  breath  to  recover  his  rent 
under  the  lease  and  In  the  next  claim  that 
the  lease  is  forfeited.  Where  a  landlord  has 
leased  premises,  and  under  the  lease  he  is 
entitled  to  claim  a  forfeit  he  has  two  reme- 
dies: One,  to  obtain  possession  of  the  prem- 
ises, and  it  would  seem  that  under  the  law 
of  this  state  that  action  must  be  brought  In 
a  proper  proceeding  under  the  unlawful  de- 
tainer statute  (Turner  v.  Johnson,  95  Mo. 
431,  7  S.  W.  570,  6  Am.  St  Rep.  62) ;  the  oth- 
er, to  treat  the  lease  as  in  force  and  sue  for 
the  rent  (Edmunds  v.  Missouri  Bl.  L.  &  P. 
Co.,  76  Mo.  App.  610).  As  it  appears  from 
the  petition  herein  that  the  latter  course  was 


Digitized  by 


Google 


874 


165  SOUTHWESTERN  RBPORTEB 


(Mo. 


pursued,  the  landlord  could  not  properly  un- 
der this  petition  ask  for  rent  and  possession 
In  the  suit  in  the  circuit  court. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  the  circuit  court 
to  enter  Judgment  for  the  plaintiff  for  the 
sum  of  $360. 

ROBERTSON,  P.  J.,  and  STDR6IS,  J., 
concur. 


MATTHEWS  v.  McGUFFIN. 

(Springfield     Court     of     Appeals.       Missouri. 

March  28,  1014.    Rehearing  Denied 

April  21,  1914.) 

1.  Fbauds,  Stattjtk  or  (S  74*)— Aobeembitts 
Within  Statute. 

Where  land,  upon  which  wag  a  building 
covered  by  an  insurance  policy  requiring  the 
insurer's  consent  to  any  assignment  thereof,  was 
conveyed  by  warranty  deed,  and  possession  im- 
mediately delivered,  a  contemporaneous  agree- 
ment by  the  grantor  to  procure  the  insurer's 
consent  to  an  assignment  of  the  policy  was  not 
within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute o^  0«nt  Dig.  §S  83,  122-131;  Dec  Dig.  { 
74.*] 

2.  Pledoks  (5  30*)— Duties  of  Pledgee. 

Where  a  grantor  received  as  part  payment 
a  note  secured  by  a  deed  of  trust,  and,  as  addi- 
tional security,  an  insurance  policy,  which  be 
had  assigned  to  the  grantee,  covering  a  building 
on  the  land,  which  requir»cl  the  insurer's  con- 
sent to  an  assignment,  it  was  his  duty  to  pro- 
cure such  consent,  and  he  was  liable  for  the 
damages  caused  by  his  failure  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  S{  75-85;    Dec  Dig.  {  30.*] 

3.  Contracts  (8  821*)— Assignment  of  In- 
surance—Consent OF  Insurer— Failure 
to  Pbocubk— Liability. 

A  grantor  of  land  upon  which  was  a  build- 
ing covered  by  an  insurance  policy  requiring  the 
insurer's  consent  to  an  assignment  which  be  as- 
signed to  the  grantee,  who  agreed  to  procure  tbe 
insurer's  consent,  was  liable  for  the  amount  of 
the  policy,  where  he  failed  to  procure  such  con- 
sent, and  the  building  subsequently  burned. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1508-1527;  Dec  Dig.  {  321.*] 

4.  Principal  and  Agent  (J  175*)— Liabil- 
itt  of  Principal  on  Agent's  Agbeeuents 
—Ratification. 

Where  a  grantor's  father,  in  negotiating  a 
sale,  agreed  to  procure  the  consent  of  an  in- 
surance company  to  the  assignment  of  a  policy 
covering  a  building  on  tbe  premises,  and,  before 
the  consummation  of  the  sale,  the  grantor  ap- 

8 eared  and  ratified  what  bad  been  done  by  bis 
ither,  and  on  the  following  day  assigned  the 
policy  to  the  grantee,  be  was  bound  by  his  fa- 
ther's agreement  to  procure  tbe  insurer's  con- 
sent to  toe  assignment 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  if  662-668;  Dec  Dig.  { 
175.*] 

Appeal  from  Circuit  Ck)urt,  Lawrence  Coun- 
ty ;  (3arr  McNatt,  Judge. 

Action  by  Mary  E.  Matthews  against  R.  P. 
McGuffin.  Judgment  for  defendant,  and 
plalntifF  appeals.    Reversed  and  remanded. 


John  R.  Miller,  of  Mt  Vernon,  and  Oscar 
B.  Elam,  of  Aurora,  for  appellant  J.  B.  Mc- 
Guffin and  McNatt  &  McNatt,  all  of  Aurora, 
for  respondent 

ROBERTSON,  P.  J.  The  plaintiff  on  De- 
cember 26,  1912,  traded  for  a  piece  of  real 
estate  In  Aurora  belonging  to  the  defendant, 
together  with  a  fire  insurance  policy  covering 
the  building  thereon  in  the  sum  of  $400.  Pos- 
session of  the  properties  was  delivered  im- 
mediately by  the  respective  parties,  except 
in  the  transaction  there  was  a  difference  due 
the  defendant  of  $50,  which  plaintiff  secured 
by  a  deed  of  trust  on  the  property  which  she 
received,  and  left  said  insurance  policy  with 
the  defendant,  with  the  understanding  and 
agreement  that  the  defendant  would  procure 
the  consent  of  the  insurance  company  to  its 
assignment  to  the  plaintiff.  The  policy  con- 
tained the  provision  that,  if  the  interest  of 
the  assured  be  or  become  other  than  the 
entire,  unconditional,  unincumbered,  and  sole 
ownership  of  the  property,  or  if  the  policy 
be  assigned,  then  it  should  become  void,  un- 
less otherwise  provided  by  agreement  indors- 
ed thereon.  The  defendant  failed  to  procure 
any  indorsement  upon  the  policy,  except  thilt 
there  appears  thereon,  over  the  date  of  De- 
cember 26,  1912,  an  assignment  from  the  de 
fendant  to  the  plaintiff,  subject  to  the  consent 
of  the  insurance  company.  The  building  was 
completely  destroyed  by  fire  a  few  days  after 
the  trade  was  made,  and  during  the  same 
month. 

Plaintiff  brought  this  action  in  the  circuit 
court,  alleging  in  her  petition  the  facts,  in 
substance,  as  above  stated.  The  defendant 
filed  an  answer  containing  a  general  denial, 
and  farther  alleging  that  be  never  entered  In- 
to any  contract  with  the  plaintiff  as  alleged 
in  her  petition,  nor  did  he  authorize  any  one 
to  so  contract  for  him,  and  that.  If  any 
such  contract  was  ever  made,  It  was  without 
consideration  and  void. 

At  the  close  of  the  plaintitTs  testimony,  aft- 
er some  objections  by  the  defendant,  whidi 
the  court  overruled,  this  statement  is  found: 
"The  defendant  aslcs  tor  a  peremptory  in- 
struction because  there  is  no  evidence  that 
there  was  any  contract  to  go  and  procure  the 
assignment  of  the  policgr."  The  Jury  was 
then  Instructed  to  return  a  verdict  for  the 
defendant,  which  it  did.  Upon  this  verdict 
Judgment  was  entered,  and  the  plalntifl  has 
appealed. 

Upon  the  theory  on  which  the  defendant 
asked  and  had  given  the  peremptory  instruc- 
tion, the  trial  court  was  clearly  In  error,  be- 
cause there  was  abundant  testimony  outside 
of  the  facts  and  circumstances  connected  with 
the  case  to  submit  to  the  Jury  upon  the  ques- 
tion of  the  agreement  of  the  defendant  to 
procure  the  consent  of  the  insurance  company 
to  the  transfer  of  the  policy  to  the  plaintiff. 

[1]  The  defendant,  by  his  objections  Inter- 
posed to  the  introduction  of  testimony  and 
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the  request  to  strike  out  iMrtlona  thereof, 
raised  the  question  that  the  alleged  contract, 
with  reference  to  the  Insurance  policy.  Is 
within  the  statute  of  frauds,  but  we  are  cited 
to  no  authorities,  and  we  believe  none  can  be 
found,  that  will  sustain  such  a  contention  un- 
der the  circumstances  in  this  case.  The  de- 
fendant conveyed  the  property  to  the  plaintiff 
by  a  warranty  deed  on  the  date  of  the  trade, 
and  the  plaintiff  immediately  thereafter  went 
into  possession  of  the  property,  and  the  de- 
fendant was  delivered  possession  of  the  prop- 
erty (personal)  traded  to  him.  Clearly  the 
statute  of  frauds  is  no  bar  to  this  claim  of 
the  plaintiff. 

[2]  As  a  part  of  the  transaction,  the  plain- 
tiff executed  her  promissory  note  to  the  de- 
fendant, and  secured  it  by  a  deed  of  trust 
upon  the  property,  and  the  defendant  agreed 
to  procure  the  necessary  consent  and  indorse- 
ment of  the  insurance  company  upon  the  pol- 
icy essential  to  a  complete  and  effective  as- 
signment thereof.  He  retained  the  policy, 
according  to  the  plaintiff's  testimony,  as  col- 
lateral for  additional  security  for  his  loan; 
hence,  if  the  defendant  did  retain  the  policy 
as  additional  security,  it  became  his  duty  to 
carefully  and  faithfully  perform  all  acts  nec- 
essary to  make  it  available,  which  was  to 
have  it  properly  Indorsed  by  the  insurance 
company.  State  Bank  of  SC  Ixiuis  v.  Bartle, 
114  Mo.  276,  280,  21  S.  W.  816 ;  Bank  v.  Kil- 
patric,  204  Mo.  119,  131,  102  S.  W.  499,  120 
Am.  St  Rep.  689.  With  this  duty  devolving 
upon  a  pledgee,  if  for  a  breach  of  it  he  must 
account  to  the  pledgor  to  the  full  amount  of 
the  loss  when  suit  is  brought  on  the  obliga- 
tion for  which  the  collateral  la  deposited  to 
secure,  then,  upon  the  same  principle,  would 
the  pledgee  unquestionably  be  liable  in  an  ac- 
tion brought  by  the  pledgor  for  damages.    It 


is  said  in  the  Kllpatrlc  Case,  supra,  that  if, 
through  the  pledgee's  negligence  or  wrongful 
act  or  omission,  the  collateral  is  lost,  he  is 
unquestionably  liable  to  the  pledgor  In  the 
same  manner  as  the  pledgee  of  goods  and 
merchandise  is  liable  to  the  pledgor  if  they 
are  lost  or  destroyed  through  the  pledgee's 
faUure  to  give  them  the  necessary  protection 
and  care.  204  'Mo.  130, 102  S.  W.  499, 120  Am. 
St  Rep.  689. 

[3]  The  testimony  of  the  plaintiff  being 
ample  to  take  the  case  to  the  jury  on  the 
question  of  the  agreement  of  the  defendant, 
supported  by  a  sufficient  consideration,  to  se- 
cure the  proper  indorsement  on  the  policy, 
and  thus  entering  into  and  being  a  part  of 
the  entire  transaction,  we  think  it  Is  imma- 
terial whether  we  designate  him  as  pledgee, 
bailee,  agent,  or  otherwise  define  his  capacity, 
as  it  would  be  unjust  to  say  that  the  plain- 
tiff, under  such  circumstances,  should  lose 
the  value  of  her  policy  caused  solely  by  the 
neglect  or  omission  of  the  defendant 

[4]  The  transactions  related  by  the  plaintiff 
and  on  wliich  this  case  is  based  were  had 
principally  with  the  defendant's  father,  but 
the  son  appeared  therein  during  the  final  con- 
summation of  it,  and  ratified  what  had  there- 
tofore been  done  by  his  father ;  and,  as  it  ap- 
pears that  on  the  following  day  he  assigned 
the  policy  to  the  plaintiff,  we  most  hold  that 
her  testimony  is  sufficient  to  take  the  case 
to  the  Jury  on  the  theory  and  hypothesis  of 
bis  recognition  and  ratification  of  the  fact 
that  the  father  was  acting  as  his  agent  when 
he  made  the  agreement  for  his  son  as  to 
the  transfer  of  the  policy. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

STURGIS  and  FAURINGTON,  JJ.,  concur. 
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EIIiBRD  et  aL  v.  ELJJISON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

March  28, 1914.) 

1.  Trusts   (§  373*)— Pabol  Tbubt  — Exiat- 
ENCE— Question  fob  Jukt. 

Whether  plaintiff,  who  contracted  with  O. 
to  purchase  certain  school  lands,  agreed  to  fur- 
nish half  of  the  price,  O.  to  take  title  to  one- 
half  the  land  as  trustee  for  E.,  held  for  the 
jury. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Cent 
Dig.  ;g  604-606;    Dec.  Dig.  §  .373.*] 

2.  Tbusts  (§  44*)— Paboi,  Tbdst— Weight  or 

EVIDKNCE. 

A  parol  trust  in  lands  may  be  established 
by  the  evidence  of  one  witness,  if  it  is  such  aa 
to  satisfy  the  conscience  of  the  court  that 
equitable  relief  should  be  administered. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  ig  66-68;   Dec.  Dig.  {  44.»] 

3.  mobtoageb  (§  497*)— mobtgaoee  a8  bona 
Fide  Pubcuaseb. 

Plaintiff  contracted  with  O.  to  share  with 
him  in  the  purchase  of  school  lands  which  were 
purchased  in  the  name  of  0.,  after  which  plain- 
tiff leased  the  land  to  tenants,  who  were  in 
possession  at  the  time  it  was  examined  by 
others,  who  accepted  a  mortgage  thereon  from 
O.,  in  which  plaintiff  did  not  join.  Held,  that 
the  mortgagees  \^ere  charged  with  notice  of 
plaintiffs'  interest,  which  they  could  have  as- 
certained by  inquiry  from  the  tenants,  and 
hence  the  foreclosure  of  the  mortgage  was  ef- 
fective to  pass  only  O.'s  Interest  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  1469,  1471-1473;  Dea  Dig.  | 
497.*] 

4.  Contbactb  (§  142*)- ScHooi.  Land— Agbke- 
MENT  Not  to  Bid— Question  fob  Juby. 

Plaintiff  B.  and  O.,  being  prospective  pur- 
chasers of  certain  school  land  to  be  sold  at 
public  sale,  after  examining  the  land,  agreed  to 
purchase  together,  and  that  O.  should  bid  in 
the  land  for  both  at  $7  an  acre,  which  was  its 
reasonable  value.  This  bid  was  filed  and  ac- 
cepted, but  before  acceptance  the  county  judge 
and  commissioners  were  informed  that  plaintiff 
would  not  bid,  and  that  O.  would  purchase  for 
both.  Held,  that  whether  such  agreement  was 
unenforceable  as  a  fraudulent  combination  to 
prevent  bidding  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
(Jent.  Dig.  {  1826;    Dec.  Dig.  i  142.*] 
6.  Judgment    (|    736*)— FobeclosuJs^— Oon- 

olusiteness.  • 

Where,  in  a  suit  to  foreclose  a  mortgage 
on  land  of  which  plaintiffs  daimed  to  own  a 
half  interest,  plaintiffs  were  not  parties,  and 
were  refused  the  right  to  intervene  to  set  up 
their  alleged  right  and  claim  that  the  mortgage 
only  covered  the  half  interest  of  the  mortgagor, 
and  plaintiffs'  interest  was  not  in  issue,  a  de- 
cree foreclosing  the  mortgage  was  not  res  ju- 
dicata of  plaintiffs'  claim  to  the  land. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1264,  1266:   Dec.  Dig.  }  736.*] 

6.  Judgment  (§  728*)— Conclusiveness. 

A  judgment  is  only  conclusive  on  the  is- 
sues tendered  by  the  com{rfaint,  and  does  not 
conclude  collateral  issues  or  matters  of  infer- 
ence arising  in  the  course  of  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1258;    Dec  Dig.  i  728.*] 

7.  Estoppel  (J  63*)— Deed— Dealings  with 
Third  Persons. 

Where  jdaintiffs  claimed  a  half  interest  in 
land  purchased  by  O.  under  an  agreement  that 
he  was  to  purchase  for  both,  and  he  subse- 
quently  executed   a   mortgage  on  the  land  in 


which  plaintiffs  did  not  Join,  they  were  not  es- 
topped to  subsequently  claim  their  rights  in  the 
land  by  subsequent  dealings  with  third  parties, 
nor  by  a  deed  to  them  from  O.,  wherein  they 
covedanted  that  the  deed  wa«  subject  to  the 
mortgage  debt 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec.  Dig.  §  63.*] 

Appeal  from  District  Court,  Swisher  (boun- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  Reuben  M.  Ellerd  and  others 
against  W.  P.  Ellison  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded. 

Carrlgan,  Montgomery  &  Britain,  of  Wich- 
ita Falls,  for  appellants.  W.  P.  Ellison  and 
Etheridge,  McCormlck  &  Bromberg,  all  of 
Dallas,  and  Knight  &  Slaton,  of  Hereford, 
for  appellees. 

HUFF,  C.  J.  This  case  was  tried  in  the 
district  court  of  Swisher  coiinty,  Tex.,  on  a 
change  of  venue  from  C!astio  county,  by 
agreement  Reuben  M.  and  J.  J.  Ellerd,  aiv- 
pellants,  brought  this  suit  against  W.  P.  El- 
lison, C.  O.  Hodges,  appellees,  and  J.  A.  Ste- 
venson. The  first  count  of  the  petition  is  in 
the  ordinary  form  of  trespass  to  try  title, 
and,  by  a  second  count  therein,  appellants 
substantially  allege  that  about  June  15,  1909, 
J.  J.  Ellerd,  acting  for  himself  and  R.  M. 
Ellerd,  entered  into  an  agreement  with 
one  O.  T.  Oliver,  by  the  terms  of  which  it 
was  agreed  that  plalntUTs  (appellants  herein) 
and  said  Oliver  should  jointly  purchase  from 
Motley  county  four  leagues  of  school  land, 
numbered  176,  177,  178,  and  179,  and  situated 
in  Bailey  county  and  ttiat,  when  said  pur- 
chase was  made  the  said  land  should  belong 
to  the  appellants  and  said  Oliver  Jointly, 
each  ovraing  a  one-half  interest;  and  it  was 
further  agreed  that  said  Oliver  should  actual- 
ly purchase  said  land,  and  the  contract 
should  be  made  in  his  name.  It  was  to  be 
purchased  at  $7  per  acre  on  a  credit  of  20 
years,  and  the  purchase  price  was  to  bear 
interest  at  the  rate  of  5^  per  cent;  the 
interest  payable  In  advance.  Oliver  was  to 
furnish  the  money  necessary  to  make  it  a 
binding  contract,  and  It  was  agreed  that  he 
should  be  reimbursed  for  one-half  thereof  by 
the  appellants;  that  Oliver  did  make  the 
contract,  with  the  assistance  of  the  appel- 
lants, with  the  commissioners'  court  of  Mot- 
ley county,  upon  the  above  terms;  and  that 
$1,000,  was  paid  as  forfeit  or  earnest  money 
at  the  time  of  making  the  contract,  which 
was  to  be  applied  in  part  payment  of  the 
interest  for  the  first  year.  Oliver  obtained 
the  right  and  option  to  purchase  the  land 
upon  the  terms  set  out  Thereafter  Motley 
county  conveyed  the  land  by  deed  to  OUver, 
and  Oliver  executed  his  obligation  to  the 
county  for  the  purchase  price;  that  appel- 
lants soon  thereafter  tendered  to  Oliver, 
about  September  1,  1909,  one-half  of  said 
sum,  which  had  been  paid  out  by  Oliver,  and 
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for  which  Oliver  was  then  liable,  and  re- 
quested Oliver  to  convey  to  appellants  an 
undivided  half  Interest  In  said  land,  and 
that  appellants  offered  to  assume  one-half 
of  all  the  obligations  to  Motley  county,  which 
Oliver  refused  to  accept,  denying  that  appel 
lants  had  any  Interest  In  said  land,  and 
wholly  repudiated  the  contract  and  agree- 
ment; that  Oliver  did  aaiulre  the  land,  and 
continued  to  deny  any  contract  or  agree- 
ment with  appellants  for  one-half  of  the  land_ 
and  refused  to  recognize  the  rights  of  ap- 
pellants therein;  that  appellees  claimed  the 
lands  by  and  through  conveyances  and  deeds 
of  trust  and  mortgages  and  foreclosure  of 
same  as  against  said  Oliver;  and  that  at  the 
time  said  appellees  acquired  their  convey- 
ances, and  at  any  and  all  times,  said  appel- 
lees acquired  their  conveyances  in  or  to  all 
the  liens  or  rights  to  the  said  land,  and  that 
they  and  each  of  them  had  both  actual  and 
constructive  notice  of  the  facts  set  out  in  the 
petition,  and  knew  of  such  facts  which  were 
sufficient  to  put  them  upon  inquiry,  which, 
if  reasonably  pursued,  would  have  disclosed 
the  facts  set  out  in  the  petition.  It  is  fur- 
ther alleged  that  appellants  did  not  know 
the  amount  paid  out  by  Oliver  or  any  of  the 
appellees  for  the  purchase  of  the  land  or 
interest  on  the  purchase  money  or  in  the  pay- 
ment of  taxes  or  any  other  expenditure 
made  by  them  on  account  of  said  land,  but 
they  tendered  and  offered  to  pay  one-half 
of  any  and  all  sums  so  paid  out  by  Oliver 
or  ^ther  of  the  other  parties,  and  offered 
to  pay  the  sums  which  the  court  might  ad- 
Judge  to  be  necessary  to  fully  comply  with 
their  obligation,  or  should  find  Just  and 
equitable,  and  to  assume  one-half  of  the  ob- 
ligations due  \o  Motley  county  by  Oliver. 

The  appellees  William  P.  Ellison  and  C. 
O.  Hodges  answered  by  disclaiming  as  to 
subdivisions  Nos.  1  to  15  In  League  No.  176, 
according  to  a  certain  plat  referred  to;  and, 
from  an  order  of  the  court,  it  appears  that 
James  A.  Stevenson  requested  a  severiince, 
which  was  granted  as  to  subdivisions  1  to 
15,  in  League  No.  176,  which  it  appears 
Stevenson  claimed  to  own.  Ellison  and 
Hodges  answered  as  to  the  rest  of  the  land  in 
question  by  general  denial  and  plea  of  not 
guilty,  and  specially  by  stale  demand,  for 
that  since  September  1,  1909,  to  April  28, 
1913,  the  land  had  greatly  appreciated  in 
value,  and  that  they  and  their  predecessors 
In  title  had  paid  out  large  sums  of  money  on 
said  land  necessary  and  essential  to  keep  in 
force  the  contract  with  Motley  county.  In- 
sisting in  all  Installments  of  interest  upon 
Oliver's  obligation,  aggregating  |24,000,  and 
that  it  would  be  inequitable  to  allow  appel- 
lants to  speculate  upon  the  situation.  They 
further  set  out  that  on  August  12,  1912,  they 
were  the  owners  of  the  laud  in  fee  simple 
and  entitled  to  the  possession  of  the  land, 
and  then  were  in  possession,  and  that  ap- 
pellants were  asserting  some  sort  of  claim 


to  the  land,  and  prayed  for  Judgment  against 
appellants,  extinguishing  their  claim,  quiet- 
ing title,  eta 

The  trial  court,  at  the  conclusion  of  the 
testimony,  instructed  a  verdict  for  the  de- 
fendants, appellees  herein,  which  action  of 
the  court  is  assigned  as  error,  and  several 
grounds  are  set  up  by  appellants  in  proposi- 
tions urging  error  in  the  action  of  the  court 
in  so  instructing  the  verdict.  The  action  of 
the  court  in  Instructing  the  verdict  renders 
It  necessary  for  an  examination  of  the  testi- 
mony and  the  several  propositions  of  appel- 
lants, as  well  as  those  presented  by  api>el- 
lees. 

[1]  The  first  proposition  is  to  the  effect 
that  the  evidence  showed,  or  tended  strong- 
ly to  show,  that  the  agreement  was  made 
between  Ellerd  and  Oliver,  as  alleged,  and 
was  sufficient .  to  authorize  the  Jury  so  to 
find.  The  undisputed  facts  in  this  case  show 
that  Oliver  entered  into  a  contract  with  Mot- 
ley county  to  purchase  the  Motley  county 
school  lands,  which  are  the  lands  in  ques- 
tion, agreeing  to  pay  $7  an  acre  on  credit, 
with  5%  per  cent  Interest,  payable  in  ad- 
vance, on  20  years'  time,  and  that  he  paid 
down  as  earnest  money  $1,000,  upon  the  ex- 
ecution of  the  contract.  Thereafter,  In  com- 
pliance with  the  contract,  Motley  county  ex- 
ecuted to  him  a  deed  to  the  land  so  contract- 
ed for;  that  this  contract  was  entered  into 
on  the  15th  of  June,  1909;-  that  about  Sep- 
tember 1,  1909,  J.  J.  Ellerd,  for  himself  and 
Reuben  M.  Ellerd,  tendered  to  Oliver  one-half 
of  the  $1,000.  advanced,  and  requested  that 
Oliver  execute  to  him  a  deed  for  one-half,  he 
(Ellerd)  at  that  time  agreeing  to  assume  one- 
half  of  the  contract  price  for  the  land.  Oli- 
ver refused  to  accept  the  money,  and  refused 
to  deed  the  land  or  recognize  any  agreement 
with  reference  thereto.  J.  J.  Ellerd  testi- 
fies in  substance  that  he  went  with  the  coun- 
ty Judge  and  commissioners  of  Motley  coun- 
ty to  look  at  the  land,  with  a  view  of  bidding 
on  or  purchasing  the  land;  that  he  met 
Oliver  some  seven  or  eight  miles  before 
they  got  to  the  land;  and  he  further  testi- 
fies that  they  looked  over  the  land  in  order 
to  ascertain  its  quality  and  location,  but  that 
be  did  not  bid  on  the  land,  for  the  reason 
that  he  and  Oliver  entered  into  the  contract 
to  purchase  the  land  together;  that  he  at 
that  time  was  acting  for  himself  and  broth- 
er, Reuben  M.  Ellerd ;  and  he  testifies  to  the 
contract  substantially  as  set  out  In  his  plead- 
ing. Oliver  denies  that  he  entered  into  an 
agreement  with  Ellerd,  as  testified  to  by  El- 
lerd, but  says  that  he  Invited  Ellerd  to  go 
In  with  him  and  purchase  the  land  the  day 
previous  to  his  (Oliver's)  closing  the  con- 
tract with  the  commissioners;  that  Ellerd 
said  that  he  did  not  know  for  certain  wheth- 
er he  would  take  the  land  or  not,  and  ob- 
jected some  to  its  quality.  Oliver  said  that 
this  was  the  substance  of  that  conversation, 
but  he  did  not  recollect  definitely  Just  what 
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tbe  conversation  waa  Oliver  and  EUerd 
were  on  the  land,  looking  at  It,  some  two  or 
three  days  before  the  contract  was  concluded 
between  Oliver  and  the  commissioners'  court. 
Ellerd  also  testiflea  that,  Immediately  after 
the  contract  waa  made  between  Oliver  and 
the  commissioners'  court,  be  leased  tbe  land 
to  Goode,  Blvens,  and  Gersig,  and  that  they 
were  to  pay  ten  cents  an  acre  for  the  laud. 
Be  further  testified  that  afterwards  Oliver 
offered  to  trade  him  some  other  land  and 
pay  some  money  for  his  (EUerd's)  Interest 
In  the  Motley  county  school  lands,  and  sent 
to  him  the  abstract  for  the  purpose  of  exami- 
nation, and  that  they  had  some  negotiations. 
There  Is  no  testimony,  that  we  are  able  to 
find.  In  the  record,  denying  that  the  Ellerds 
bad  made  an  agreement  with  Goode  and 
others  for  the  lease  of  the  laud  or  denying 
that  Oliver  had  proposed  to  trade  land  and 
pay  money  for  EUerd's  interest  in  the  land 
In  question. 

[2]  It  Is  established  In  this  state,  we  think, 
that  an  oral  agreement  made  to  purchase 
land  jointly  Is  sufiiclent  to  establish  an  ex- 
press trust  upon  the  legal  title  held  by  one 
of  the  contracting  parties,  In  favor  of  tbe  oth- 
er party  to  the  agreement  Sachs  v.  Gold- 
berg, 159  S.  W.  92;  Sparks  v.  Taylor,  99 
Tex.  411,  90  S.  W.  485,  6  L.  R.  A.  (N.  S.)  381. 
This  proposition  does  not  appear  to  be  con- 
troverted In  this  case  by  the  appellees,  but 
they  present  the  question  and  proposition 
that  tbe  unsupported  testimony  of  J.  J.  El- 
lerd, seeking  to  ingraft  a  trust  in  bis  own 
favor  upon  the  title  held  by  Oliver,  Is  not 
sufficient  and  will  not  support  a  trust  upon 
the  legal  title.  Appellant  asserts  the  prop- 
osition that  it  Is  sufficient,  and  also  urges 
that  the  testimony  of  Ellerd  Is  supported  by 
other  circumstances,  which  are  not  contro- 
verted in  the  record.  We  think  there  can  be 
no  question  but  that  EUerd's  testimony  pre- 
sented the  issue.  If  his  testimony  Is  true, 
there  was  an  express  trust  under  tbe  agree- 
ment The  appellees  cite  us  to  the  cases  of 
Whitfield  V.  Dlffle,  105  S.  W.  324,  Smalley 
V.  Paine,  130  8.  W.  739,  and  Ingenhuett  v. 
Hunt  15  Tex.  Civ.  App.  248,  29  8.  W.  310, 
In  support  of  their  proposition.  An  examina- 
tion of  those  cases  shows  that,  while  the 
court  indicated  that  the  rule  is  that  a  trust 
cannot  be  established  upon  tbe  legal  title 
by  the  uncorroborated  testimony  of  an  inter- 
ested witness,  those  cases  simply  bold  that, 
in  the  particular  cases  under  review,  tbe  tes- 
timony was  corroborated,  and  therefore  it 
was  unnecessary  to  Invoke  the  rule.  We  are 
Inclined  to  follow  tbe  mle,  as  laid  down  by 
Judge  Fisher  in  tbe  cases  of  Mortgage  Co. 
V.  Pace,  23  Tex.  Civ.  App.  222,  56  S.  W.  379, 
and  PoweU  v.  Walker,  24  Tex.  Civ.  App.  312, 
58  S.  W.  838,  and  believe  that  he  states  the 
rule  correctly  and  In  accordance  with  the 
general  trend  of  tbe  authorities  in  this  state 
in  Mortgage  Co.  v.  Pace,  23  Tex.  Civ.  App. 
on  page  254,  66  S.  W.  on  page  393.  After 
reviewing  tbe  antborities  of  this  state,  he 


concludes  with  the  following:  "The  two-wit- 
ness rule,  or  the  one  with  corrobdratlng  cir- 
cumstances, which  prevails  In  some  of  the 
states  in  cases  of  this  and  like  character, 
does  not  exist  in  this  state,  except  In  cases 
where  tbe  evidence  is  of  the  character  men- 
tioned In  the  case  of  Mukelroy  v.  House  [21 
Tex.  Civ.  App.  673,  52  8.  W.  1038],  supra. 
Such  a  rule,  we  think,  has  no  foundation  in 
principle,  for,  If  tbe  evidence  is  of  such  a 
character,  whether  it  comes  from  one  or 
many  witnesses,  as  to  satisfy  tbe  conscience 
of  the  court  that  equitable  relief  should  be 
administered,  no  hesitancy  should  be  felt  In 
applying  the  principles  that  would  govern  the 
particular  case." 

We  do  not  think,  from  an  examination  of 
many  of  the  recent  decisions  of  this  state, 
that  two  witnesses  are  required  to  establish 
a  parol  trust,  but  that  one  witness  may  do 
80,  even  though  he  may  be  tbe  Interested 
party.  Where  the  court  or  Jury,  after  exer- 
cising due  caution  in  weighing  the  testimony, 
are  satisfied  as  to  tbe  truthfulness  of  the 
witness,  we  see  no  good  reason  for  making 
this  an  exception.  Courts,  as  a  rule,  have 
sought  for  corroborating  circumstances,  and 
sometimes  seize  upon  slight  circumstances 
for  such  corroboration.  Tbe  testimony  of 
OUver  in  this  case  shows  that  Ellerd  was 
with  him  while  he  was  negotiating  for  the 
purchase  of  this  land.  The  commissioners 
of  Motley  county  were  with  tbem.  They  ex- 
amined the  land  together,  and  discussed  Its 
location.  Oliver  testified:  "I  invited  J.  J. 
EUerd  to  Join  me  In  the  purchase  of  the  land. 
He  made  no  positive  assurance  that  be  would 
do  so.  He  said  tbe  land  did  not  look  very 
good,  and  that  be  did  not  knofv  whether  be 
cared  to  go  In  with  me.  I  do  not  remember 
tbe  exact  words."  EUerd's  testimony  shows 
he  went  to  look  at  tbe  land,  would  have  paid 
the  price,  $7  an  acre,  and  more;  and  that 
he  was  able  to  buy,  and  would  have  bought, 
at  that  time  but  for  tbe  a^eement  wltb 
Oliver.  No  one  contradicted  him  on  these 
points.  It  is  admitted  that  he  tendered  his 
money  to  Oliver  some  time  afterwards  and  re- 
quested deeds,  etc  He  says  be  took  charge 
and  leased  the  land,  and  that  Oliver  offered  to 
trade  him  land  and  pay  him  money  for  his 
Interest  This  Is  not  denied  or  disproved  by 
appellees.  These  were  circumstances,  togeth- 
er with  EUerd's  testimony,  which,  we  think, 
would  carry  the  case  to  the  Jury.  Oliver 
invited  EUerd  to  go  In  with  him  to  purchase. 
Ellerd  says  he  accepted  the  Invitation  and 
did  not  bid  on  the  land  because  of  tbe  agree- 
ment. Oliver  said  he  did  not  accept,  but 
said  he  did  not  know  whether  he  would 
or  not  We  think  this  issue  should  have  been 
submitted  for  the  findings  of  the  jury  on 
the  contradicted,  as  well  as  upon  tbe  uncon- 
tradicted, facts,  and  that  such  facts  were 
sufficient  to  require  a  finding  by  the  Jury. 
Grace  v.  Hanks,  57  Tex.  16. 

[3]  The  second  proposition  of  appellants  Is 
to  the  effect  that,  at  the  time  of  the  execo- 
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tJoa  of  the  mortgage  of  Oliver  to  Hodges,  it 
was  thereafter  foreclosed,  under  which  fore- 
closure the  appellee  Hodges  purchased;  that 
the  appellants  were  In  possession  of  the  land 
by  tenants;  and  that,  under  the  facts  and 
circumstances,  apijellees  were  charged  with 
notice  of  appellants'  equity.  Oliver  executed 
a  deed  of  trust  on  the  land  In  question  to 
Ellison,  to  secure  C.  O.  Hodges  in  the  pay- 
ment of  four  notes  for  $12,500  each,  dated 
April  1,  1910,  which  deed  was  duly  recorded. 
Subsequently,  on  the  8th  day  of  December, 
1910,  a  second  deed  was  executed,  which  was 
given  to  secure  three  notes  for  $11,094.70 
each,  on  the  same  land,  and  to  Ellison  as 
trustee,  to  secure  Hodges  in  the  payment  of 
said  three  notes.  These  three  notes  were 
executed  for  a  portion  of  the  indebtedness 
secured  by  the  first  deed.  The  debt  had  been 
reduced  by  settlement  of  a  certain  contract 
and  sale  of  the  St  George  Hotel  property  in 
the  city  of  Dallas,  the  details  of  which  it  Is 
believed  by  us  to  be  unnecessary  to  set  out  at 
this  time.  These  last  notes  were  foreclosed 
in  a  suit  in  Hall  county,  which  had  original- 
ly been  instituted  by  Oliver  to  enjoin  Ellison 
and  Hodges  from  selling  the  land  under  the 
power  of  sale  contained  in  the  deed  of  trust 
In  that  suit  Hodges  and  Ellison  set  up  the 
notes  and  lien  and  asked  for  a  foreclosure. 
Judgment  was  therein  rendered  foreclosing 
the  lien,  and,  under  an  order  of  sale  Issued 
thereon,  the  land  was  sold  and  bought  In  by 
Hodges,  and  a  deed  duly  executed  to  him  by 
the  sheriff  making  the  sale  conveying  the 
land  to  Hodges.  Before  the  deed  of  trust 
first  mentioned  was  executed  by  Oliver  to  El- 
lison, to  secure  the  four  notes  for  $12,500 
each,  due  Hodges,  Hodges,  Ellison,  and  one 
Pyron,  who  was  then  acting  for  Hodges  in 
the  sale  of  the  St.  George  Hotel  property  of 
Oliver,  out  of  which  trade  the  above  indebt- 
edness originated,  visited  the  land  in  ques- 
tion. They  each  testify  that  at  that  time 
they  saw  a  ranch  house  near  the  land,  three 
windmills  on  the  land,  all  running,  with 
tanks  for  the  purpose  of  watering  the  cattle, 
and  cattle  around  over  the  land.  They  made 
no  Inquiry  whatever  as  to  who  owned  or 
controlled  the  cattle,  windmills,  and  tanks. 
They  testify  Oliver  told  them  the  land  was 
leased,  but  they  did  not  ask  who  the  lessee 
was,  and  did  not  ask  the  lessee  from  whom 
they  had  leased  the  land.  They  then  made 
no  inquiry  as  to  who  was  controlling  the 
tanks,  windmills,  cattle,  etc.  This  trip  was 
made  in  March,  1910,  and  upon  their  return 
to  Dallas,  about  the  last  of  March,  or  the 
first  of  April,  the  deed  of  trust  first  men- 
tioned was  executed.  The  evidence  tends 
to  show  that  Goode,  Blvens,  and  Gerslg 
and  the  Van  Natta  boys  were  using  the  land 
under  some  sort  of  lease  contract,  paying  for 
the  use  of  the  grass.  That  the  land  in  ques- 
tion was  Inclosed  in  a  pasture  of  some  12  or 
13  leagues  of  school  land,  belonging  to  other 
counties,  all  of  which  was  surrounded  by  a 


fence.  J.  J.  En^-d  testified  Goode,  Bivens, 
and  Gerslg  were  in  possession  from  June, 
1909,  through  and  during  the  year  1910,  and 
up  untU  June,  1912,  and  agreed  with  him 
to  pay  the  lease  on  the  appellant's  interest 
in  the  land,  and  that  Bivens  told  J.  J.  Ellerd 
that  he  was  protecting  him  (Ellerd)  in  his  in- 
terest in  the  grass,  which  was  one-half,  at 
the  rate  of  ten  cents  per  acre,  and  that  El- 
lerd then  agreed  to  let  him  keep  possession 
of  it  and  they  had  possession  of  this  land 
until  about  June  1,  1912,  and  that  he  (Ellerd) 
leased  it  after  that  to  Mr.  Ellwood  and  Mr. 
Amett  who,  at  the  time  of  the  trial,  had 
possession  of  the  land. 

While  the  legal  Utle  was  In  Oliver,  if  El- 
lerd's  testimony  is  true,  Oliver  held  an  un- 
divided half  interest  in  trust  for  Ellerd,  and 
Ellerd  had  placed  tenants  in  possession  of 
the  land,  who,  under  the  agreement,  would 
pay  him  one-half  of  the  lease  contract.  The 
tenants  were  therefore  holding  possession  of 
the  land  for  these  Joint  owners,  and  had 
promised  Ellerd  to  see  that  he  should  get  his 
one-half  and  should  be  protected  in  his  in- 
terest An  inquiry  of  the  tenants  as  to 
their  use  and  possession  of  the  land  and  for 
whom  they  were  holding  it  would  have  re- 
vealed whether  this  was  true  or  not.  Ellerd 
is  uncontradicted  as  to  this  agreement  by 
the  record.  We  think  the  case  of  Ramirez  v. 
Smith,  94  Tex.  184,  59  S.  W.  258,  supports  the 
proposition  that  the  possession  of  Ellerd  by 
tenant  was  a  clear  and  distinct  assertion  of 
a  claim  of  ownership,  and  therefore  was  an 
exclusive  one,  in  the  sense  in  which  that  term 
is  used.  The  law  puts  the  purchaser  or  cred- 
itor upon  inquiry  as  to  the  possession,  and 
does  not  permit  him  to  assume  that  the  pos- 
sessor was  holding  under  or  in  subordination 
to  the  legal  title.  Collum  v.  Sanger  Bros.,  98 
Tex.  162,  62  S.  W.  459,  83  S.  W.  184.  It  has 
been  held  in  this  state  that  a  tract  of  land  in- 
closed within  the  limits  of  large  pasture  and 
used  for  the  purpose  of  pasturage  constitutes 
constructive  notice  of  the  title  under  which 
it  was  claimed.  League  v.  Buena  Ventura 
Stock  Co.,  2  Tex.  Civ.  App.  448,  21  S.  W.  307. 
That  cause  cites  the  cases  of  Taliferro  v. 
Butler,  77  Tex.  578, 14  S.  W.  191,  and  Church 
V.  Waggoner,  78  Tex.  200, 14  S.  W.  581,  which 
hold  that  title  by  limitation  may  be  obtained 
to  a  tract  of  land  inclosed  with  other  lands  in 
a  large  pasture  used  for  grazing  purposes, 
and  announce  the  rule  that  such  possession  is 
sufficient  to  evidence  an  exclusive  adverse 
holding. 

The  appellees  cite  the  case  of  Fuentes  v. 
McDonald,  85  Tex.  132,  20  S.  W.  43,  as  hold- 
ing that  the  mere  grazing  of  cattle  on  the 
lands  is  not  sutfident  to  give  notice  or  to  pre- 
scribe under  the  statutes  of  limitation.  The 
land  in  that  case  was  not  Inclosed  under  a 
fence  and  the  cattle  or  stock  of  others  ex- 
cluded therefrom,  but  it  was  used  in  com- 
mon by  all  alike.  The  evidence  in  this  case 
tends  to  show  that  the  land  In  controversy 
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was  Inclosed  by  a  fence,  and  was  controlled 
by  the  tenants  of  the  appellants  and  used 
for  the  purpose  of  grazing  their  own  cattle, 
and  for  the  use  of  which  they  paid  ten  cents 
l)er  acre.  We  are  Inclined  to  believe  the  facts 
in  this  case  raise  the  Issue  and  are  suflSclent 
to  have  presented  to  the  Jury  for  their  find- 
ing upon  the  question  of  constructive  notice. 
[4]  The  appellees  contend  the  trial  court 
was  correct  In  instructing  the  verdict  because 
the  testimony  of  EUerd  shows  that.  If  there 
was  an  agreement  to  create  a  trust,  it  was 
upon  a  consideration  to  stifle  competition  In 
the  purchase  of  the  land,  and  therefore  void 
on  the  ground  of  public  policy.  Ellerd  tes- 
tified that  Oliver  told  him  he  bad  been  to 
quite  a  little  expense  to  buy  the  land,  and,  if 
he  did  not  get  it,  it  would  be  bard  on  him. 
Ellerd  testified:  That  he  told  Oliver  he  had 
gone  over  there  to  examine  the  land  at  the 
request  of  the  commissioners  and  the  county 
Judge,  and  expected  to  bid  what  he  thought 
It  was  worth.  That  there  were  two  of  them 
there  that  wanted  the  land.  A  Mr.  Ansley 
was  present,  bat  did  not  desire  to  buy  or 
bid  on  the  land.  That  Oliver  made  the 
proposition  to  Ellerd  that  they  buy  the  land, 
Ellerd  to  take  a  half  interest,  and  that  they 
could  make  more  money  out  of  the  land  by 
taking  each  a  half  interest  at  the  price  of 
$7  than  one  could  by  taking  all  and  paying 
more.  After  talking  with  Oliver,  Ellerd  talk- 
ed with  the  county  Judge  and  told  him  he  did 
not  think  that  they  had  seen  the  land  as  it 
was  situated;  that  it  was  shown  as  being, 
as  be  thought,  too  far  north  and  in  the  sand 
hills,  and  he  thought  the  land  owned  by  the 
county  was  better  than  that  shown  them  by 
Oliver,  and  advised  them  to  continue  the 
examination  until  they  had  seen  the  land. 
He  stated  he  thought  the  land  was  worth 
more  than  $7.  Oliver  bad  approached  blm 
and  Insisted  they  take  the  land  at  $7  an  acre 
at  once ;  that  he  (Ellerd)  was  willing  to  take 
the  land  at  $7  per  acre  if  it  was  Just  like 
Oliver  showed  it,  and  told  the  county  Judge 
the  same  thing,  and  also  told  Oliver  he  would 
take  the  land  If  he  could  bid  It  In  at  $7. 
He  did  not  think  he  had  said  anything  about 
bidding  on  the  land  himself  at  that  time,  and 
the  reason  he  did  not  bid  was  that  the  prop- 
osition of  Oliver  suited  him  better.  He  tes- 
tifies he  was  able  to  have  bid  Individually 
upon  the  whole  land.  If  he  bought  the  land 
or  any  part  of  it,  he  wanted  to  bay  it  as 
cheap  as  Oliver  could ;  that  by  the  agreement 
there  was  only  one  bid  Instead  of  two.  He 
testifies  he  told  the  county  Judge  he  was  not 
going  to  bid  on  the  land ;  that  he  and  Oliver 
had  agreed  to  buy  together,  and  the  county 
Judge  said  that  ttiat  was  satisfactory.  The 
commissioners  and  the  county  Judge  seem  to 
think  they  had  seen  the  land,  and  all  parties 
then  thought  that  $7  was  all  that  It  was 
worth.  "I  told  them  If  the  land  was  the  way 
I  thought  it  was  that  I  would  bid  more  for 
the  land  than  $7,  and  would  have  paid  more 
but  for  the  agreement  with  Oliver."    We  are 


cited  to  no  evidence  that  the  land  was  at 
that  time  sold  below  Its  market  value,  or  ac- 
tual value,  unless  the  statement  of  Ellerd 
that  he  would  have  bid  more  is  such. 

We  think  It  may  be  stated,  as  the  general 
rule,  that  a  contract  entered  Into  by  several 
persons,  under  which  one  of  them  is  to  pur- 
chase property  at  public  sale  for  the  benefit 
of  all  the  parties,  Is  void  against  public  pol- 
icy, and  Is  ground  for  setting  aside  the  sale, 
where  it  appears  to  have  been  made  to  pre- 
vent competition  at  the  sale  or  for  any  other 
fraudulent  purpose.  The  mere  combination 
only  does  not  amount  to  such  a  fraud  as  to 
render  the  contract  unenforceable  and  to  con- 
stitute grounds  to  set  aside  the  sale.  This, 
we  think.  Is  the  effect  of  the  holding  In  James 
v.  Fulcrod,  5  Tex.  512,  S5  Am.  Dec.  743,  and 
several  other  Texas  authorities.  White  v. 
McMath,  127  Tenn.  713,  156  S.  W.  470,  44  L. 
R.  A.  (N.  S.)  1115.  The  question  Is:  Was  the 
agreement  between  Ellerd  and  Oliver  an 
agreement  to  stifle  competition  at  the  sale 
of  the  land?  Or  was  It  made  for  any  other 
fraudulent  purpose?  These  questions,  we 
think,  are  for  the  Jury,  under  all  the  facts  in 
the  case,  and  should  be  left  for  their  de- 
termination. Hunt  V.  Elliott,  80  Ind.  245,  41 
Am.  Rep.  794 ;  Jenkins  v.  Erink,  30  Cal.  588, 
89  Am.  Dec.  134;  Bradley  v.  Coolbaugh,  91 
111.  148.  Parties  may  lawfully  agree  to  pur- 
chase the  land  Jointly,  taking  It  In  the  name 
of  one.  There  Is  nothing  against  a  party  re- 
fusing to  bid  on  land,  and,  so  long  as  he 
does  not  enter  into  a  combination  to  prevent 
competition  or  for  a  fraudulent  purpose,  the 
transaction  Is  not  void.  Before  the  county 
Judge  and  commissioners  accepted  Oliver's 
proposition,  they  were  informed  Ellerd  would 
not  bid,  but,  if  Oliver  purchased,  he  would  do 
so  for  both.  The  county  Judge  expressed 
himself  as  satisfied  with  the  arrangement.  If 
Oliver  and  Ellerd  together,  or  velth  the  coun- 
ty Judge,  entered  into  this  arrangement  to 
defraud  the  county  In  obtaining  a  fair  price 
for  the  land,  then  the  contract  would  be  non- 
enforceable,  but  this  should  be  left  as  a  ques- 
tion for  the  finding  of  the  Jury. 

[S]  The  appellees  contend  In  this  cause  that 
the  Judgment  in  the  Hall  county  case  wag 
res  Judicata,  while  appellants  contend  that 
the  questions  therein  decided  did  not  Involve 
the  Issues  presented  In  this  case,  and  there- 
fore do  not  conclude  appellants  in  this  case. 
In  addition  to  the  statement  of  the  facts 
heretofore  set  out,  we  should  state  that  the 
suit  originally  Instituted  by  Oliver  against 
Hodges,  and  which  was  prosecuted  to  final 
Judgment  In  Hall  county,  was  upon  a  peti- 
tion for  Injunction  filed  by  Oliver,  setting  out 
at  great  length  the  contract  between  Oliver 
and  Hodges  with  reference  to  the  sale  of  the 
St.  George  Hotel  In  Dallas,  and  a  rescission 
of  that  trade  and  the  execution  of  the  three 
notes  which  were  then  sought  to  be  can- 
celed, together  with  the  deed  of  trust  on  the 
land  because  of  fraud  in  tbe  settlement  or 
rescission  of  the  trade  therein  set  out^  on 
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the  grounds  that  Oliver  was  mentally  in- 
capacitated, by  reason  of  Intoxication  and 
the  impairment  of  hla  mental  faculties  by 
continued  drinking  at  that  time,  and  that 
thereby  he  was  over-reached  and  induced 
to  enter  into  the  rescission  and  settlement 
contract  which  culminated  in  the  execution 
of  the  notes  and  deed  of  trust  therein 
sought  to  be  enjoined.  Hodges  and  EUison 
-answered  this  petition  at  great  length,  set- 
ting out  the  contract  and  the  settlement  ac< 
cording  to  their  view  of  the  matter,  and 
denying  any  fraud  upon  their  part  or  the 
mental  incapacity  on  the  part  of  Oliver.  In 
addition  thereto  they  filed  a  cross-petitloii 
against  Oliver,  setting  up  the  three  notes 
for  $11,094.70  each,  asking  for  a  foreclosure 
of  their  mortgage  lien.  The  judgment  ren- 
dered in  that  court  was  in  effect  that  Oliver 
take  nothing  by  virtue  of  his  petition,  ask- 
ing for  cancellation  of  the  notes  and  deed 
of  trust,  and  that  the  lien  given  to  secure 
the  three  notes  be'  foreclosed  and  the  proper- 
ty sold  to  pay  the  Indebtedness.  Previous  to 
the  rendition  of  this  judgment  the  Ellerds, 
appellants  herein,  brought  suit  against  Oli- 
ver in  the  district  court  of  Castro  county, 
setting  up  the  express  trust  on  the  legal 
title  of  Oliver,  substautlally  as  set  out  in 
this  case.  That  case  was  taken  on  change 
of  venue  to  Wilbarger  county.  The  Wil- 
barger county  district  court  met  some  months 
before  the  Hall  county  district  court,  and, 
during  the  term  of  the  district  court  of  Wil- 
barger county,  the  Ellerds  dismissed  the 
suit  against  Oliver.  In  the  meantime  it 
appears  from  the  record  that  Oliver  execut- 
ed a  special  warranty  deed  on  the  12th  day 
of  October,  1911,  before  the  case  was  dismiss- 
ed in  Wilbarger  county,  and  before  judg- 
ment was  rendered  In  the  Hall  county  case. 
By  this  deed  he  conveyed  all  of  his  right, 
title,  and  interest  in  the  land  to  Reuben 
M.  Ellerd,  J.  J.  Eaierd,  Pyron  and  wife,  and 
H.  G.  Hendricks.  On  the  same  day  the  par- 
ties, the  grantees  in  the  deed,  entered  into 
a  contract  amoiig  themselves,  which  they 
signed.  This  contract  recited  that  J.  J.  El- 
lerd has  an  equitable  claim  against  said  G.  T. 
Oliver  for  a  one-half  undivided  interest  in 
the  land  in  question,  referring  also  to  the 
suit  which  was  thereafter  dismissed,  and 
further  set  out  the  interest  which  the  re- 
spective parties  to  the  contract  should  have 
in  the  land,  agreeing  also  to  sign  articles 
of  incorporation,  enjoying  an  interest  in  the 
corporation  in  the  proportion  to  their  respec- 
tive interest  in  the  land;  agreeing  further 
to  bear  their  proportional  part  of  the  ex- 
penses. The  clau.se  upon  which  appellees 
rely  largely  is  as  follows:  "It  is  further 
agreed  that  said  parties  will  pay,  according 
to  their  interest  in  said  land,  all  fixed 
charges  upon  said  property,  excepting  that 
said  O.  T.  Oliver's  conveyance  and  this  said 
contract  herein  made  is  subject  to  the  in- 
debtedness held  by  Motley  county  against 
said  land  and  the  indebtedness  and  Hen  held 
by  said  Charles  O.  Hodges  in  the  principal 
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sum  of  $31,000.  •  •  • "  It  Is  also  agreed 
that:  "ThesaidH.  G.Hendricks  and  the  said 
Benben  Ellerd  agree  in  the  litigation  styled 
Reuben  M.  Ellerd  v.  G.  T.  Oliver  and  others, 
and  G.  T.  Oliver  against  Charles  O.  Hodges, 
representing  all  parties  in  said  suit  to  the 
best  of  their  skill  and  ability;  the  other  par- 
ties, however,  agreeing  to  pay  their  expenses 
In  conducting  such  litigation."  The  purport- 
ed consideration  for  the  sale  of  Oliver's  in- 
terest in  the  land  appears  to  have  been,  or  is, 
recited  In  the  deed  as  |1,500,  and  there  was 
an  understanding  or  agreement  that,  if  the 
notes  were  defeated,  he  should  have  an  ad- 
ditional snm  of  ^,000.  J.  J.  Ellerd  testified 
that  after  that  date  they  were  interested  in 
the  prosecution  of  the  suit  in  Hall  county. 

At  the  trial  of  the  case  in  Hall  county, 
the  record  shows,  from  motions  and  pleas 
tiled  therein,  that,  after  the  case  had  been 
in  progress  for  two  days,  Oliver  came  Into 
open  court  and  confesseid  that  he  was  liable 
on  the  notes  as  set  out  by  Hodges'  answer  on 
cross-petition,  and  requested  the  trial  court 
to  render  judgment  thereon  and  for  the  fore- 
closure, as  prayed  for  by  Hodges  in  his  cross- 
petition.  Reuben  M.  Ellerd  and  J.  J.  Ellerd 
thereupon  filed  a  motion,  called  a  motion  for 
postponement,  setting  out  the  fact  substan- 
tially that  they  had  purchased  Oliver's  in- 
terest in  the  land,  and  also  that  they  had 
an  equitable  interest  in  half  of  the  land, 
and  that  Oliver  had,  without  Hieir  consent, 
confessed  judgment  on  the  note,  and  asked 
for  fhe  postponement  until  they  could  pre- 
pare thSlr  defense  in  the  matter.  The  trial 
court  In  that  case  overruled  this  motion. 
Whereupon  the  Ellerds  asked  and  filed  a 
motion  to  be  i)ermltted  to  intervene  In  order 
that  they  might  set  up  their  rights  and 
equities,  in  some  measure  setting  out  what 
their  equities  were.  The  other  parties  to  the 
contract  above  set  out  did  not  Join  with  the 
Kllerds.  .  The  court  refused  the  Ellerds'  mo- 
tion and  overruled  the  same,  thereby  refus- 
ing to  grant  them  permission  to  intervene. 
Whereupon  the  Judgment  heretofore  mention- 
ed was  rendered,  foreclosing  the  lien  against 
Oliver  as  It  appeared  to  be  on  the  9th  day 
of  December,  1910.  The  appellants,  Ellerds, 
were  not  made  parties,  either  plaintiffs  or 
defendants.  In  the  Hall  county  case,  and, 
if  they  were  parties,  they  were  so  by  an  un- 
derstanding and  agreements  heretofore  set 
out  In  the  case  now  before  this  court,  it 
does  not  appear  that  the  Ellerds  are  resting 
their  rights  upon  the  contract  with  Oliver 
or  the  agreement  made  with  other  parties, 
but  are  relying  alone  upon  their  oral  agree- 
ment, made  with  Oliver  at  the  time  the 
land  was  purchased  from  Motley  county,  by 
Oliver. 

The  issues  Joined  in  the  Hall  county  case 
were  whether  or  not  the  notes  and  deed  of 
trust  were  void  under  the  facts  alleged  there- 
in. If  they  were  not,  then  appellees  were  en- 
titled to  a  foreclosure.  The  lien  attached  to 
Oliver's  Interest  at  the  time  the  deed  was 
given,  and  to  no  more.     If  he  had  only  a 
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half  Interest  when  Hodges  took  the  Hen,  if 
Hodges  knew  that  EUerd  had  an  undiylded 
half  Interest  In  the  land,  or  if  he  was  in 
possession  of  facts  which  charged  him  with 
notice,  then  Oliver's  conveyance  by  the  deed 
of  trust  would  have  conveyed  to  Hodges  no 
more  than  Oliver's  interest,  and  the  fore- 
closure would  have  been  only  the  interest 
that  Oliver  then  owned.  Clearly,  before 
Hodges  took  his  foreclosure,  he  knew  Ellerd 
was  claiming  a  one-half  Interest,  and,  if  he 
desired  to  preclude  Ellerd  in  that  suit,  he 
should  have  set  up  the  necessary  facts  re- 
quiring Ellerd  to  maintain  his  right  or  be 
concluded  by  the  Judgment  This  he  did 
not  do. 

[•]  That  Judgment  did  not  conclude  matters 
not  then  directly  in  issue,  or  which  were  only 
collateral  issues,  or  matters  of  inference  aris- 
ing in  the  course  of  the  proceedings.  Mort- 
gage Co.  V.  MacdoneU,  93  Tex.  398,  55  S.  W. 
737;  Campbell  v.  Upson,  98  Tex.  442,  84  S. 
W.  817;  McDonald  v.  Miller,  90  Tex.  309,  39 
S.  W.  89.  The  rule  is  frequently  and  broadly 
stated  to  be  that  a  Judgment  "is  not  only 
final  as  to  the  matters  actually  determined 
but  as  to  every  other  matter  which  parties 
might  litigate  in  the  cause,  and  which  they 
might  have  had  decided."  In  the  case  of 
Moore  v.  Snowball,  98  Tex.  16,  81  S.  W.  5,  66 
L.  R.  A.  745,  107  Am.  St.  Rep.  596,  this  ques- 
tion is  discussed  by  our  Supreme  Court,  and 
quoting  from  Freeman  on  Judgments,  {  248, 
with  reference  to  this  matter,  the  foUo^ng: 
"The  general  expression  often  found  in  the 
reports  that  a  Judgment  is  conclusive  of  every 
matter  which  parties  might  have  litigated  in 
the  action  is  misleading.  What  is  really 
meant  by  this  expression  is  that  a  Judgment 
is  conclusive  upon  the  Issues  tendered  by  the 
plaintiffs  complaint.  It  may  be  that  plain- 
tiff might  have  instituted  other  causes  of 
action  with  that  set  out  in  his  complaint,  or 
that  the  defendant  might  have  Interposed 
counterclaims,  cross-bills,  and  equitable  de- 
fenses, etc.;  •  •  •  but,  as  long  as  these 
several  matters  are  not  tendered  as  Issues  In 
the  action,  they  are  not  affected  by  it."  The 
Supreme  Court,  In  commenting  on  the  quota- 
tion, said:  "That  we  understand  tliis  to  be 
the  true  doctrine  and  the  principle  that  all 
matters  are  concluded  that  might  have  been 
litigated  has.  not  been  differently  applied  by 
the  Judgments  of  this  court  in  cases  cited 
by  appellants.  The  statement  has  always 
been  made  with  reference  to  some  matter 
that  was  comprehended  within  the  issues  in 
the  former  action  and  in  causes  of  action  dis- 
tinct from  those  before  asserted  and  adjudi- 
cated." 

The  title  or  equity  of  the  EUerds  was  not 
included  In  the  issue  In  the  Hall  county  Judg- 
ment Oliver's  Interest  was  only  involved. 
The  Judgment  foreclosed  the  lien  only  as  it 
existed  on  the  9th  day  of  December,  1910. 
That  lien  was  fixed  on  the  land  at  that  time 
and  to  such  interest  as  the  law  and  equity 
under  the  facts  fixed  in  Oliver,  and  no  great- 


er. Under  the  pleadings  in  the  Hall  county 
case,  the  equities  of  the  Ellerds  could  not 
have  been  adjudicated,  and,  as  we  understand 
the  decisions  of  the  courts,  appellants  were 
not  required  to  put  their  equities  in  issue  or 
have  them  concluded.  It  was  not  the  time 
or  place  for  them  to  do  so.  If  appellees  de- 
sired to  remove  the  equity  or  claim  of  EUerds 
as  a  cloud  upon  their  title,  they  had  a  right 
so  to  frame  their  pleadings;  but,  having 
failed  to  do  so,  we  do  not  think  it  can  be 
said  that  the  Judgment  concluded  the  equi- 
table interest  of  the  EUerds.  On  the  ques- 
tion of  the  failure  of  the  trial  court  to  per- 
mit EUerd  to  postpone  the  cause  upon  Oliver 
confessing  Judgment  in  that  court  on  the 
notes  and  refusing  to  allow  them  to  inter- 
vene, we  think  should  not  be  construed  as  a 
determination  of  the  equities  claimed  by  El- 
lerd in  this  case. 

In  the  case  of  Converse  v.  Davis,  90  Tex. 
462,  39  S.  W.  277,  the  Supreme  Court  said: 
"The  fourth  special  exception  was  impr<^ 
erly  sustained  because  it  does  not  appear 
from  the  petition  that  the.cause  of  action  here 
asserted,  the  right  to  liave  a  substitute  trus- 
tee appointed,  was  in  any  way  involved  In 
the  cause  of  Davis  v.  Andrews,  and  because 
it  does  appear  from  the  petition  that,  in  said 
cause,  neither  the  existence  of  the  debt  nor 
the  validity  of  the  Uen  was  adjudicated,  but 
it  was  simply  held  that  on  account  of  the 
defense  of  limitation  of  four  years  set  up  by 
Davla  in  avoidance  of  a  Judgment  against 
him,  the  executors  were  not  entitled  to  a 
personal  Judgment  on  the  notes  and  a  fore- 
closure on  and  Judicial  sale  of  the  property. 
While  the  prima  fade  effect  of  a  general  de- 
cree is  to  adjudicate  every  issue  raised  by 
the  pleadings,  it  has  never  been  held,  in  any 
case  that  we  are  aware  of,  that  a  decree  ad- 
judicates any  issue  which  the  court  therein 
expressly  excludes  from  its  determination." 
Norrls  v.  Belcher,  etc.,  98  Tex.  176,  82  S.  W. 
500,  83  S.  W.  799;  Guthrie  T.  Pierson,  35  S. 
W.  405. 

Conceding  that  Ellerds  were  really  parties 
at  interest  in  the  suit  at  the  time  of  the 
rendition  of  the  Judgment,  it  nevertheless 
affirmatively  appears  that  the  equitable  in- 
terests of  the  Ellerds  were  not  adjudicated 
in  that  case,  and  that  the  trial  court  refused 
to  permit  the  Issues  to  be  made  and  tried  in 
that  cause.  We  do  not  think  res  Judicata 
wiU  estop  appellants  in  this  case.  There  In 
fact  is  no  plea  of  estoppel  by  Judgment  set 
up  in  this  case  by  the  appellees,  and  we 
think  it  very  doubtful  whether,  under  the  ap- 
pellants' petition,  the  plea  by  estoppel  could 
be  dispensed ;  but  inasmuch  as  the  testimony 
does  not  appear  to  have  been  excepted  to, 
and  both  parties  have  devoted  much  of  their 
brief  to  this  question,  we  thought  it  proper, 
as  the  case  will  be  reversed,  to  express  our 
views  on  this  question. 

[7]  Appellees,  by  counter  proposition,  as- 
sert the  Ellerds  are  estopped  because  they 
took  a  deed  from  Oliver  wherein  they  cove- 
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nanted  that  sndi  deed  was  sabjeot  to  appel- 
lees' mortgage  debt  In  the  first  place,  there 
Is  no  estoppel  alleged  by  ylrtue  of  this  deed, 
and  the  appellants  In  this  case  do  not  assert 
any  right  under  that  deed  or  the  agreement 
made  at  that  time,  and,  in  the  next  place,  the 
appellants  do  not  sue  for  Oliver's  Interest  In 
the  land,  but  from  the  pleadings  and  evi- 
dence recognize  that  appellees  have  Oliver's 
interest,  which  is  one-half  of  the  land.  Trae, 
they  acquired  Oliver's  interest,  subject  to 
the  mortgage,  and  could  not  set  up  that  title 
to  that  interest  as  against  the  mortgage  with- 
out offering  to  pay  the  debt,  but  the  half  in- 
terest for  which  they  sue  was  acquired  be- 
fore the  mortgage,  if  there  was  in  fact  any 
snch  Interest  acquired.  The  subsequent  deal- 
ings of  the  Ellerds  with  other  parties  we  do 
not  think  can  be  shown  by  appellee  to  defeat 
Ellerds'  prior  eqnity  as' an  estoppel.  There 
could  be  no  estopp^  as  to  the  half  interest 
sued  for  in  this  case.  Appellees,  by  such 
deed  and  contract,  were  not  thereby  induced 
to  take  the  deed  of  trust  from  Oliver  on  the 
land,  or  to  in  any  way  change  or  alter  their 
position.  Kopplemann  v.  Kopplemann,  94 
Tex.  40,  67  S.  W.  570.  The  deed  and  con- 
tract is  perhaps  admissible  as  any  other  fact 
would  be  admissible,  but  not  as  an  estoppel 
to  appellants'  claim  or  an  express  trust  for 
one-half  of  the  land. 

We  believe  the  court  was  in  error  in  in- 
structing a  verdict  for  the  appellees,  but  that 
he  should  have  submitted  the  issues  to  the 
Jury  for  fheir  findings. 

The 'Judgment  will  therefore  be  reversed, 
and  the  cause  remanded. 

HENDRICKS,  J.,  not  sitting. 


MTCHEU,  V.  MORGAN  et  ux. 

(Court  of  Civil  Appeals  of' Texas.     Amanllo. 

March  7,  1014.    Rehearing  Denied 

AprU  11,  1914.) 

1.  Mortgages  ({  32*)— Mobtoaoe  ob  Salx. 

That  an  instrument  is  an  absolnte  deed  in 
form  TTonld  not  prevent  a  showinz  that  it  was 
intended  as  a  mortgage;  the  test  for  determin- 
ing whether  it  is  a.  deed  or  mortage  beln^ 
whether  the  relation  of  debtor  and  creditor  ex- 
isted between  the  parties  after  the  execution 
of  the  instrument 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  60-66,  84-94;    Dee.  Dig.  §  32*1 

2.  Attobnbt  and  Client  (|  104*)  — Knowl- 
XDOB  or  Attobhet— Imputation  to  Client. 

If  the  attorney  representing  the  mort- 
gagee in  the  execution  of  an  instrument  claim- 
ed to  be  a  mortgage  had  notice  that  the  prop- 
erty was  homestead  property,  such  notice  womd 
be  imputed  to  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  §§  92,  03,  1020;  Dec.  Dig.  S 
104.*] 

3.  Mortgages  (§  88*)  —  Absolute  Deed  as 
mobtoaox— sutfioiency  of  evidence. 

In  an  action  to  cancel  a  deed  on  the 
ground  that  it  was  intended  as  a  mortgage  and 
conveyed  the  homestead  property,  evidence  held 


to  sustain  a  finding  that  the  conveyance  was 
Intended  as  a  mortgage,  and  not  aa  a  condition- 
al sale. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  108-111;   Dec.  Dig.  |  38.*] 

4.  Homestead  (|  214*)—Mobtoagb— Notice  ot 
Homestead  Chabacteb  —  Sufficibnct  of 
Evidence. 

In  an  action  to  <»ncel  a  deed  claimed  to 
have  been  intended  as  a  mortgage,  on  the 
ground  that  it  covered  homestead  property, 
evidence  held  to  sustain  a  finding  of  notice  to 
the  mortgagee  that  the  property  was  home- 
stead property. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  a  ^97-309;    Dec.  Dig.  f  214.*] 

Appeal  from  District  Court,  Hale  County; 
U  a.  Kinder,  Judge. 

Action  by  Choc  Morgan  and  wife  against 
T.  S.  Mitchell.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.     AfiSrmed. 

C.  D.  Bussell,  of  Plalnview,  and  Cooper, 
Merrill  &  Lumpkin,  of  Houston,  for  appel- 
lant Fred  O.  Pearce  and  T.  W.  Holmes, 
both  of  Plalnview,  for  appellees. 


HENDRICKS,  3.  The  appellees.  Choc  Mor- 
gan and  wife,  Willie  Morgan,  sued  the  appel- 
lant T.  S.  Mitchell,  in  the  district  court  of 
Hale  county,  Tex.,  for  the  purpose  of  can- 
celing a  deed  of  trust  executed  by  them  on 
December  4,  1909,  embracing  certain  res- 
idence property  in  the  town  of  Plalnview,  as 
well  as  to  cancel  a  warranty  deed  of  date 
January  20, 1912,  executed  and  acknowledged 
by  appellees,  and  on  its  face  conveying  the 
property  in  controversy  to  the  appellant  Mit- 
chell, the  same  property  embraced  in  the 
mortgage  and  deed  of  trust  and  executed  ana 
delivered  in  1909.  The  deed  of  trust  and 
mortgage  were  executed  by  appellees  for  the 
purpose  of  securing  the  appellant  in  the  pay- 
ment of  a  certain  note  for  the  sum  of  $650, 
bearing  interest  from  date  at  the  rate  of  10 
per  cent  per  annum,  and  stipulating  for  the 
usual  attorney's  fees.  The  subsequent  war- 
ranty deed  was  in  the  usual  form,  reciting  a 
cash  consideration  of  $725,  and,  as  a  part  of 
the  same  transaction  of  the  execution  and  de- 
livery of  said  deed,  the  appellant  T.  S.  Mit- 
chell, executed  and  delivered  to  Morgan  the 
following  Instrument:  ''The  State  of  Texas, 
Coimty  of  Potter.  Know  all  men  by  these 
presents,  that  we,  T.  S.  Mitchell,  of  Potter 
county,  Texas,  and  Choc  Morgan,  of  Tarrant 
county,  Texas,  have  made  and  entered  into 
the  following  contract  and  agreement  to  wit: 
Whereas,  heretofore,  to  wit,  on  the  20th  day 
of  January,  1911,  the  said  Choc  Morgan, 
Joined  by  his  wife,  Willie  Morgan,  made,  ex- 
ecuted, and  delivered- to  the  said  T.  S.  Mit- 
chell, their  certain  warranty  deed  of  convey- 
ance, conveying  lot  No.  3,  in  block  No.  34,  In 
the  town  of  Plalnview,  Hale  county,  Texas  for 
and  In  consideration  of  $725.02 ;  and  where- 
as, as  a  part  of  the  consideration  for  said  con- 
veyance, it  was  understood  and  agreed  be- 
tween the  said  T.  S.  Mitchell  and  the  said  Choc 
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Morgan  that  the  said  Choc  Morgan  ehonld 
baye  and  be  entitled  to  the  privilege  of  re- 
purchasing the  property  so  conveyed  at  any 
time  within  twelve  months  from  this  date: 
Now,  therefore,  know  all  men  by  these  pres- 
ents, that  I,  T.  S.  Mitchell,  for  and  in  con- 
sideration of  the  recitals  hereinabove  men- 
tioned, do  hereby  contract,  obligate,  and  bind 
myself  to  reconvey  the  above-described  prop- 
erty to  the  said  Choc  Morgan,  or  to  any  per- 
son selected  by  him,  at  any  time  within 
twelve  months  from  this  date  upon  the  re- 
payment to  me  of  the  said  $725.02,  together 
with  all  accrued  Interest  at  the  rate  of  10 
per  cent  per  annum,  which  may  have  ac- 
crued on  said  amount  at  the  time  and  at 
the  date  of  said  request;  and  I  do  hereby 
contract,  obligate,  and  bind  myself,  my  heirs, 
executors  and  administrators,  to  carry  out 
the  provisions  of  said  contract  and  agree- 
ment so  made  and  entered  into  with  the  said 
Choc  Morgan.  Witness  my  hand  at  Amarlllo, 
Texas,  this  20tb  day  of  January,  A.  D.  1912. 
T.  S.  Mftchell." 

The  appellees  contended  in  the  trial  court, 
and  repeat  here,  that  the  property  embraced 
in  the  mortgage  and  purporting  to  have  been 
conveyed  in  the  deed  was  their  homestead, 
and  that  both  of  said  Instruments  were 
mortgages,  and  consequently  void.  The  ap- 
pellant, in  the  main,  contends  that  the  evi- 
dence was  insufficient  to  go  to  the  Jury ; 
that  the  deed  of  conveyance  did  not  con- 
stitute a  mortgage,  and  was,  in  fact,  what  it 
shows  on  its  face  to  be,  a  conditional  sale. 

[1]  Of  course,  it  is  well  settled  that  the 
form  of  the  instrument  does  not  preclude  tes- 
timony to  show  that  It  was  a  mortgage.  The 
supreme  test  with  the  real  character  of  the 
instrument  Is  whether  the  relation  of  debtor 
and  creditor  continued  to  exist  between  Mor- 
gan and  Mitchell  after  the  execution  of  the 
purported  deed  and  the  instrument  providing 
for  a  reconveyance.  Mrs.  Morgan  testifies 
that,  at  the  tim6  the  deed  of  trust  was  ex- 
ecuted by  her,  Khe  notitied  the  attorney 
representing  Mr.  Mitchell  in  the  preparation 
of  the  instrument  that  the  property  was  their 
homestead,  and  that  she  was  reluctant  to 
sign  the  mortgage  on  the  home.  The  at- 
torney was  upon  the  stand,  and  this  state- 
ment Is  not  denied.  This  is  adverted -to  for 
the  reason  that  at  this  particular  time  Mor- 
gan and  his  wife  executed  a  designation  of  a 
lot  in  the  town  of  Mineral  Wells  as  a  home- 
stead, with  reference  to  which  the  appellant 
Mitchell  testlfles  he  relied  upon  when  the 
mortgage  was  given. 

[2]  If  the  attorney  representing  Mitchell 
in  the  transaction  had  notice  that  the  partic- 
ular property  was  the  homestead,  such  notice 
would  be  Imputed  to  Mitchell,  and  the  pur- 
ported designation,  if  for  no  other  reason, 
would  be  unavailable.  A  short  time  prior  to 
the  execution  of  the  mortgage,  Morgan  and 
his  wife  resided  at  Plalnvlew,  and  moved  to 
Amarlllo,  where  the  mortgage  was  executed, 
living  in  said  city  for  about  two  years,  then 


moving  to  Ft  Worth,  and  returning  to  Plain- 
view  some  .time  In  January,  1912.  While 
Morgan  and  wife  were  in  Ft  Worth,  the 
note  was  placed  In  the  hands  of  an  attorney 
at  Plalnvlew  for  collection;  Morgan  assert- 
ing that  at  this  time  he  only  owed  Mitchell 
$325,  and  that  Mr.  Mitchell  agreed  to  ad- 
vance him  $400  more,  making  In  all  $725, 
which  Is  the  consideration  in  the  deed.  The 
appellant  contends  that  the  agreement  be- 
twfeen  the  parties  was  for  a  conveyance  of 
the  property,  with  an  option  for  repurchase 
extended  to  Morgan,'  and  that  the  $725  re- 
cited in  the  deed  represented  the  balance  ow- 
ing him  upon  the  previous  note  and  one-half 
of  the  attorney's  fees,  which  the  Plainvlew 
attorney  agreed  to  receive,  and  certain  ex- 
pense money  which  he  agreed  to  furnish  to 
Morgan  for  the  purpose  of  the  latter  moving 
back  to  Plainview.  'Aa  to  a  phase  of  this 
evidence  in  regard  to  the  amount  due,  with 
certain  additions  of  money  agreed  to  be 
furnished,  neither  of  the  parties  seems  to  be 
correct  Mitchell's  claim  is  that  the  convey- 
ance was  to  pay  for  the  amount  due  on  the 
$650  note,  including  the  attorney's  fees  paid 
to  the  Plalnvlew  lawyer,  and  an  additional 
$76.  There  was  a  credit  upon  the  note,  and, 
by  calculation  of  the  legal  amount  due,  in- 
cluding the  additional  amounts,  the  $725  re- 
cited in  the  deed  is  inadequate;  and  deduct- 
ing the  credit,  adding  the  balance,  principal 
and  interest,  to  the  sum  of  $400,  which  Mbr- 
gan  says  Mitchell  agreed  to  let  him  have, 
also  amounts  to  more  than  $725.  Morgan  does 
not  assert  that  he  paid  any  other  money  than 
the  .fll2  credited  upon  the  note.  Morpan 
testifies  that,  at  the  time  he  borrowed  the 
money  from  Mitchell,  the  latter  demanded  a 
deed  to  the  property,  "in  order  to  make  it  le- 
gal— in  order  to  borrow  money."  The  testi- 
mony shows  that  Morgan  paid  the  sum  of  $1,- 
300  for  the  property  when  he  purchased  the 
same,  and  it  is  asserted  by  htm  that  he  mov- 
ed Into  the  property  upon  his  return  from  Ft 
Worth,  without  the  consent  of  Mitchell. 

Mitchell  testlfles  that  he  Informed  Morgan 
that  if  the  property  was  vacant  when  he  re- 
turned to  Plalnvlew,  that  he  would  rent  it 
to  him,  and  afterwards  Informed  him  that 
Sanders  &  Greer,  rental  agents  at  Plalnvlew, 
had  the  renting  of  the  property.  Mrs.  Mor- 
gan testlfles  that  on  their  return  from  Ft 
Worth  to  Plainvlew  by  the  way  of  Amarlllo, 
Just  after  the  execution  of  the  deed,  the  fol- 
lowing conversation  occurred  with  Mitchell 
at  the  Santa  F6  depot  in  Amarlllo:  "Mr. 
Mitchell  said:  'Mrs.  Morgan,  I  understand 
that  you  don't  understand  the  contract  be- 
tween me  and  Choc.'  And  I  says:  Ton  are 
certainly  mistaken,  for  I  have  never  mention- 
ed it  to  any  one.'  And  he  says:  "The  con- 
tract Is  like  this:  Choc  owes  me  $325,  and 
the  balance  of  this  money  I  am  letting  you 
all  have.  It  la  merely  an  accommodation  of 
mine  to  help  Choc.'  And  he  says,  'I  don't 
want  your  place;'  and  I  replied,  "It  Is  home 
to  us,  and  all  we  have.' "    She  further  tustlfled 
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In  this  conversatton  she  told  him,  "I  tinder- 
stood,  when  we  signed  this  deed,  it  was  to 
borrow  $700  as  a  mortgage  on  my  home," 
and  that  Mitchell  replied,  "Choc  owed  me 
$300  of  this  money,  and  the  balance  of  It  I 
am  letting  him  have."  The  efTect  of  this  is 
that  Mitchell  understood,  If  such  a  conversa- 
tion occurred  when  the  agreement  was  made 
as  to  the  execution  of  the  deed,  that  the  loan 
continued  for  a  part  of  the  old  debt,  as  well 
as  the  additional  amounts  agreed  upon. 
Mitchell  denied  this  conversation,  giving  his 
version  of  the  same,  the  jury,  however,  re- 
solving it  against  him,  and  by  which  we 
are  bound.  Mitchell's  statement  is  that, 
when  Morgan  and  wife  came  through  Amarll- 
lo  on  their  way  to  Plalnvlew,  Morgan  wanted 
him  to  explain  to  his  wife  with  reference 
to  the  agreement  as  to  the  option  and  the 
right  of  repurchase.  He  says:  "I  told  her 
that  they  owed  me  the  amount  stated  In  the 
deed  as  I  remember  It,  and  that  he  had  an 
option  to  rebuy  and  conld  buy  the  property 
back  within  12  months  for  that  amount,  with 
Interest  I  didn't  say  anything  else  to  Mrs. 
Morgan  In  the  conversation  had  with  her  at 
the  depot"  This  statement,  while  not  whol- 
ly Inconsistent  with  the  theory  of  a  condi- 
tional sale,  Is  also  not  Inconsistent  with  the 
theory  of  a  mortgage.  It  Is  noted  ithat  the 
Instrument  executed  by  Mitchell,  obligating 
himself  to  reconvey  the  property,  provides 
for  the  repayment  to  him  of  "$725.02,  together 
with  all  accrued  Interest  at  the  rate  of  10 
per  cent,  per  annum,  which  may  have  accrued 
on  said  amount  at  the  time  and  at  the  date 
of  said  request," — meaning  the  request  for 
the  reconveyance. 

Justice  Gaines  said,  In  the  case  of  McCam- 
mant  v.  Roberts,  80  Tex.  328,  15  S.  W.  1054 : 
"The  fact  that  the  money  which  Is  to  be 
paid  is  to  bear  Interest  Is  always  a  circum- 
stance which  Indicates  the  existence  of  a 
debt,  and  hence  a  mortgage."  Of  course, 
If  the  conveyance  In  question  extinguished 
the  debt,  and  the  parties  so  Intended,  and  it 
was  not  as  a  mere  security  for  said  debt,  the 
assertion  of  the  homestead  right  would  be 
as  unavailing  as  though  the  property  were 
actually  purchased  with  money  delivered 
without  any  pre-existing  Indebtedness  enter- 
ing Into  the  consideration  for  the  conveyance. 
While  the  Instrument  quoted  herein  extends 
the  privilege  to  Morgan  of  repurchasing  the 
property.  It,  in  effect,  says  In  another  por- 
tion, as  stated  above,  this  repurchase  is  upon 
the  "repayment"  to  Mitchell  of  the  $725,  to- 
gether with  "all  accrued  Interest"  at  the  rate 
of  10  per  cent  per  annum,  and  is  Just  as 
consistent,  if  not  more  so,  with  the  theory  of 
an  indebtedness  existing  between  the  par- 
ties as  the  theory  of  an  actual  conveyance 
canceling  a  previous  Indebtedness,  and  of  ad- 
ditional money  actually  paid. 

[}]  This,  in  connection  with  the  testimony 
upon  appellant's  theory  of  the  case,  we  are 


inclined  to  think,  fulfills  flie  measure  of  the 
law,  being  bound  by  the  Jury's  verdict  in 
proving  a  mortgage.  Miller  v.  Xturrla,  69 
Tex.  549,  T  S.  W.  206;  Ruffler  v.  Womack, 
30  Tex.  341;  De  Bruhl  v.  Maas,  54  Tex.  464; 
Alstin  v.  Cundlff,  52  Tex.  453;  Brown  v. 
Wheelock,  75  Tex.  385,  12  S.  W.  Ill,  841; 
Harrison  v.  Hogue,  136  S.  W.  118;  Wilcox 
V.  Tennant,  IS  Tex.  Civ.  App.  220,  36  8.  W. 
865.     .  ' 

[4]  We  also  think  there  is  sufficient  testi- 
mony in  the  record  of  notice  of  homestead 
rights,  and  we  believe  the  appellees'  plead- 
ings in  this  cause  are  sufficient  agailnst  the 
general  demurrer. 

We  have  attempted  to  carefully  consider 
all  of  the  assignments,  and  think  the  crucial 
question  Is  the  one  discussed,  and  order  an 
affirmance  of  the  judgment 


SOUTHERN  PAC.    CO.   t.    VAUGHN. 

(Court  of   Civil   Appeals  of  Texas.    El  Paso. 
March  26, 1014.    Rehearing  Denied 
April  16,  1914.)    • 

1.  Mabteb   and   Servant  (|  270*)— Aotioks 
FOB  INJUEIKS— Evidence— Notice. 

In  an  action  for  the  death  of  a  railroad 
engineer,  by  the  explosion  of  the  boiler  on  April 
9th,  where  a  witness  te-stified  that  he  ran  the 
engine  in  question  several  times,  before  the  ex- 
plosion, and  that  on  all  such  trips  the  water  cir- 
culated through  the  water  glass,  so  that  it  was 
unserviceablej  and  that  he  reported  such  condi- 
tion on  the  first  trip,  and  on  two  different  oc- 
casions on  regulation  report  blanks,  and  there 
was  other  testimony  bearinK  directly  on  the 
condition  of  the  water  glass  ifrom  the  first  part 
of  January  to  the  day  of  the  accident,  the  tes- 
timony as  to  the  condition  of  the  water  e;lass 
on  the  occasion  of  the  first  trip  by  such  witness 
in  January  tliough  remote,  was  admissible  on 
the  issue  of  notice  of  the  defective  condition, 
there  being  no  evidence  that  it  had  been  repaired 
subsequent  to  such  trip. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {J  913-927,  932;  Dec.  Dig. 
S  270.»] 

2.  Appeal  and  Erbob  (J  1050*)— Habmless 
Ebbob— Admission  of  Evidence. 

In  an  action  for  the  death  of  a  railroad 
engineer,  caused  by  the  explosion  of  the  boiler, 
the  admission  of  testimony  as  to  the  defective 
condition  of  the  water  glass  on  the  engine  three 
months  before  the  accident,  though  remote,  was 
harmless,  where  another  witness  testified  to  the 
same  effect  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ,§§  1068,  1069,  4153-4157, 
4166 ;    Dec.  Dig.  g  1050.»] 

3.  Master   and    Servant   (5   267*)— Actions 
FOB  Injuries — Evidence— Interstate  Com- 

UEBCE. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65  [U.  S.  Comp.  St.  Supp.  1911.  p.  1322]), 
for  the  death,  in  Arizona,  of  a  railroad  engineer 
who  took  charge  of  an  east-bound  train  at 
Yuma,  Ariz.,  evidence  as  to  the  kind  of  commod- 
ities shipped  from  Yuma,  and  that  most  of  the 
lumber  and  oil  shipped  over  defendant's  lines 
to  the  east  came  from  California,  was  admissible 
on  the  issue  of  whether  deceased  was  engaged 
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in  interstate  commerce  at  the  time  of  the  ex- 
plosion. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  909,  911;  Dec.  Dig.  | 
287.*] 

4.  Mastkb  and   Skbtart    (|  284*)— Aonoiia 
FOB  INJDBIKB— Questions  fob  Jxjbt. 

In  an  action  for  the  death  of  a  railroad  en- 
gineer under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1906,  c.  149,  35  Stat.  65 
rU.  9.  Comp.  St  Supp.  1911,  p.  1S22])  evidence 
held  to  make  a  question  for  the  jury  as  to 
whether  deceased  was  engaged  in  interstate  com- 
merce at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sf  1000-1090,  1092-1132; 
Dec.  Dig.  i  284.*] 

6.  Xbial  (f  139*)— Xakiro  Qxtbstioh  nou 

JUBT. 

To  justify  the  court  in  taking  a  question 
from  the  jury,  the  evidence  must  be  such  that 
there  is  no  room  for  ordinary  minds  to  differ  as 
to  the  conclusion  to  be  drawn  therefrom. 

[Bid.  Note.— For  other  cases,  see  Trial,  JDent 
Dig.  iS  332,  333,  338-341,  365;  Dec.  Dig.  { 
139.*] 

6.  Death   (|   99*)— Actions  fob  Wbonofui. 

Dbath— Excessive  Dauages. 

A  verdict  for  $20,000,  under  the  federal 
Employers'  Iiiability  Act  (Act  April  22,  1908, 
c  149.  35  Stat.  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  1322]),  apportioned  equally  between  the  wife 
and  one  minor  child,  for  the  death  of  a  railroad 
engineer  31  years  old,  in  good  health,  earning 
about  $175  a  month,  most  of  which  was  ex- 
pended in  the  support  and  maintenance  of  the 
wife  and  child,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SS  126-130;   Dec  Dig.  {  99.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  Dan  M.  Jackson,  Judge. 

Action  by  Nellie  Vaughn  against  the  South- 
ern Pacific  Company.  Judgment  for  plain- 
tiff, and  defendaut  appeals.    Affirmed. 

Beall  &  Kemp,  of  £3  Paso,  Baker,  Botts, 
Parker  &  Garwood,  of  Houston  and  Wm.  F. 
Herrln,  of  San  Francisco,  Cal.,  for  appellant 
Lea  &  Nagle  and  McBroom  &  Scott,  all  of 
El  Paso,  for  appellee. 


McKENZIE,  J.  This  suit  was  brought  In 
the  district  court  of  El  Paso  county  by  Nel- 
lie Vaughn,  administratrix  and  personal  rep- 
resentative of  the  estate  of  Clyde  C-  Vaughn, 
deceased,  against  the  Southern  Pacific  Com- 
pany, to  recover  damages  for  the  use  and 
benefit  of  herself  and  her  minor  child,  Clyde 
C.  Vaughn,  Jr.,  for  the  death  of  said  Clyde 
O.  Vaughn,  who  was  her  husband,  and  who 
was  the  father  of  said  minor  child,  and  who 
died  on  April  9,  1912,  by  reason  of  Injuries 
sustained  while  in  the  employ  of  the  appel- 
lant as  a  locomotive  engineer,  said  injuries 
having  been  caused  from  an  explosion  of 
the  boilw  of  the  locomotive  which  he  was 
operating.  Trial  was  had  upon  a  first  amend- 
ed original  petition,  it  having  been  filed 
March  28,  1913,  in  which  it  is  alleged  that 
Clyde  C.  Vaughn  was  employed  by  defendant 
as  locomotive  engineer,  operating  a  freight 
train  between  Tnma  and  Phoenix,  both  be- 


ing in  Arizona;  that  while  engaged  in  in- 
terstate commerce,  through  the  negligence  of 
defendant,  the  boiler  to  the  engine  on  which 
he  was  working  as  engineer  exploded,  and 
blew  It  np  at  Stanwlx  Statton,  In  the  state  of 
Arlzoi;a,  in  consequence  of  which  he  was 
killed;  that  the  boiler  which  exploded  was 
unsafe  and  nnsuitable  to  be  used  as  such, 
for  the  reason  that  it  was  old,  worn,  burned, 
defective,  muddy,  dirty,  and  corroded;  that 
the  defendant  had  failed  in  its  duty  to  fur- 
nish him  with  a  safe  engine,  boiler,  and  ap- 
pliances, and  had  failed  to  carefully  and  fre- 
quently inspect  the  same,  and  to  r^tair  the 
same  and  keep  it  in  safe  condition,  and  by 
reason  of  said  negligence  the  explosion-  oc- 
curred ;  that  the  gauge  cocks  and  water  glasJ 
on  said  engine  were  defective,  and  did  not 
properly  register  the  amount  of  water  In  the 
boiler,  and  could  not  be  used  by  the  engineer 
to  ascertain  whether  or  not  there  was  suffi- 
cient amount  of  water  In  the  boiler;  that  at 
the  time  of  the  said  accident,  defendant  was 
engaged  in  interstate  commerce,  and  that 
said  Vaughn  was  employed  on  the  engine  as 
an  engineer,  engaged  in  hauling  interstate 
shipments  of  freight  and  merchandise  Into 
and  through  the  state  of  Arizona;  that  the 
suit  is  brought  under  what  Is  known  as  the 
federal  Employers'  Liability  Act  and  the  fed- 
eral Safety  Appliance  Act,  and  the  amend- 
ments thereto,  she  alleging  that  she  relied 
solely  on  said  act  for  recovery.  Defendant 
answered  by  general  and  special  demurrers, 
general  denial,  a  plea  of  negligence  on  the 
part  of  the  deceased  in  falling  to  keep  the 
holler  of  the  locomotive  properly  supplied 
with  water,  and  by  pleas  of  contributory  neg- 
ligraice  and  of  assumed  risk.  Trial  was  had 
before  a  Jury,  and  resulted  in  a  verdict  and 
Judgment  for  appellee  for  the  sum  of  $20,- 
000,  apportioned  equally  between  her  and 
the  minor  child. 

[1]  Appellant's  first  assignment  of  error 
complains  of  the  action  of  the  trial  court  In 
overruling  Its  objection  to  certain  answers 
to  questions  of  the  deposition  of  M.  G.  Seeley, 
a  witness  for  plaintiff,,  who  answered,  in 
response  to  certain  interrogatories,  that  the 
water  glass  on  the  engine  was  unserviceable 
as  a  guide  to  the  true  water  level  in  said 
engine  when  he  was  operating  same  the  first 
week  in  January,  1912,  the  specific  objection 
being  that  the  evidence  was  too  remote.  Ad- 
verting to  the  evidence  of  the  witness,  we 
find  that  he  testified  In  connection  with  and 
including  the  testimony  as  objected  to,  as  fol- 
lows: "I  had  engine  2739  some  time  previous 
to  the  date  of  tlie  explosion.  I  have  been  in 
charge  of  the  engine  and  boiler  of  engine 
2739  as  a  locomotive  engineer.  I  ran  oiglne 
2739  four  times.  First  time  In  the  first  week 
in  January,  1912,  and  about  one  month  later 
ran  the  engine  two  trips,  from  Tucson  to 
Mescal,  and  in  March  or  April  ran  engine 
2739  from  Tucson  to  Bowie.  That  ia  the 
four  trips.    The  first  time  I  ran  engine  2739 
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was  the  flrat  week  of  January,  1912.  During 
this  trip  the  water  circulated  or  rose  in  the 
glass  in  such  a  manner  that  I  could  not  tell 
definitely  the  location  of  the  water  In  the 
boiler.  On  the  trip  Just  referred  to  the  water 
glass  was  not  a  reliable  guide.  On  all  four 
trips  where  I  had  engine  2739,  the  water  cir- 
culated or  bubbled  up  through  the  glass  to 
such  an  extent  that  it  rendered  the  water 
glass  unserviceable  as  a  guide  to  the  true  wa- 
ter level  in  the  boiler.  I  did  report  the  wa- 
ter glass  upon  my  arrival  in  Tuma,  when  I 
had  the  engine  on  the  first  trip  in  January, 
1912.  1  also  reported  the  water  glass  upon 
two  different  occasions,  when  I  arrived  in 
Tucson  with  the  engine  froib  trips  up  the 
Mil;  said  reports  were  upon  regulation  re- 
port blanks."  True,  the  testimony  in  point 
of  time  appears  to  be  remote,  and  the  mere 
statement  that  the  water  glass  was  out  of  or- 
der the  first  week  of  January,  standing  alone, 
would  not  perhaps  be  admissible  to  prove 
that  it  was  out  of  order  on  April  9th,  when 
the  accident  occurred ;  but  when  the  testimo- 
ny of  the  witness  is  considered  as  a  whole, 
and  in  connection  with  other  testimony  in 
the  record  which  bears  directly  upon  the  con- 
dition of  the  water  glass  from  the  first  part 
of  January  to  the  day  of  the  accident,  we  are 
of  the  opinion  that  the  testimony  was  mate- 
rial and  admissible  as  bearing  upon  the  con- 
dition And  sufficiency  of  the  water  glass  be- 
fore and  at  the  time  of  the  accident  It 
being  shown  that  the  water  glass  was  out 
of  order  before  the  accident,  the  defendant 
conld  have  shown  by  testimony  that  since 
said  time  it  had  been  repaired.  This  it  had 
not  shown,  -the  only  testimony  offered  being 
that  of  the  witness  Martinez,  who  was  em- 
ployed by  defendant  as  hostler,  and  who 
testified  to  the  effect  that  the  day  before  the 
accident  the  engine  was  in  the  roundhouse  at 
Tuma;  that  the  engine  was  called  for  at 
1:50  a.  m.,  on  April  9th;  that  he  examined 
the  water  glass,  and  it  was  In  good  condition, 
and  that  the  gauge  cocks  were  open.  In 
our  opinion  the  objection  urged  against  the 
admission  of  the  testimony  relates  more  to 
its  weight  than  to  its  competency.  We 
hold  that  the  testimony  was  admissible  upon 
the  general  issue  of  notice,  and  as  efTectlng 
the  defendant  with  notice  of  the  defective 
condition  and  insufficiency  of  the  water  glass. 
[2]  The  testimony  was  made  harmless  by 
reason  of  the  testimony  of  the  witness  H.  R. 
Yaughan,  who  testified  without  objection, 
as  follows:  "As  to  whether  or  not  the  water 
glass  had  been  giving  trouble  before  that 
time  (April  9,  1912)  I  had  never  had  any 
trouble  with  It.  I  don't  remember  how 
many  times  I  had  the  engine,  but  I  had  it 
quite  a  bit  in  January.  I  had  a  little  trouble 
with  it  in  January,  when  it  acted  as  though 
the  water  was  light,  and  raised  and  lowered, 
foamy.  There  was  some  complaint  about 
the  water  glass  on  that  engine  in  January. 
The  water  would  raise  and  lower  like  it  was 


light  and  foaming."  T.  &  P.  By.  Go.  v. 
Good,  161  S.  W.  617;  M.,  K.  &  T.  By.  Co. 
V.  Reno,  146  S.  W.  207;  G.,  H.  &  S.  A.  By. 
Co.  y.  Udalle,  91  S.  W.  331.  For  the  reasons 
indicated  we  are  of  the  opinion  that  the  as- 
signment of  error  should  be  overruled. 

[3]  Appellant's  fourth  assignment  of  error 
is  as-  follows:  "The  court  erred  in  overruling 
defendant's  objection  to  the  question  pro- 
pounded by  plaintiff's  counsel  to  the  witness 
P.  Sheedy,  as  to  where  most  of  the  lumber 
comes  from  tliat  is  shipped  over  the  Southern 
Pacific  lines  east,  and  as  to  where  most  of 
the  oil  comes  from  that  is  shipped  over  the 
Southern  Pacific  lines  east;  and  the  court 
erred  in  overruling  defendant's  objection  to 
the  answer  to  said  questions  that  most  of 
the  lumber  and  oil  came  from  California, 
which  was  objected  to  on  the  ground  that  the 
evidence  was  immaterial  and  irrelevant,  and 
not  tending  to  prove  any  issue  in  the  case; 
and  the  court  erred  tn  overruling  defend- 
ant's objection  to  the  questions  propounded 
by  plaintiff's  counsel  to  the  witness  P.  Shee- 
dy as  to  what  products  were  raised  in  and 
around  Tuma,  and  what  commodities  were 
shipped  out  of  Tuma,  on  the  ground  that  the 
same  was  immaterial  and  irrelevant,  and  did 
not  prove  any  issue  in  the  case;  and  the 
court  erred  in  overruling  defendant's  motion 
in  writing  to  strike  out  and  withdraw  from 
the  Jury  the  evidence  of  the  witness  P.  Shee- 
dy that  most  of  the  lumber  and  oil  shipped 
over  the  Southern  Pacific  lines  to  the  Bast 
came  from  California;  and  the  court  erred 
in  overruling  defendant's  motion  in  writing 
to  strike  out  and  withdraw  from  the  Jury  the 
evidence  of  P.  Sheedy  as  to  the  kind  of  prod- 
ucts that  are  grown  in  and  around  Tuma, 
and  as  to  the  commodities  that  are  shipped 
from  Tuma,  as  is  shown  more  fully  by  de- 
fendant's bill  of  exceptions  No.  4."  This  as- 
signment is  first  submitted  as  a  proposition 
and  must  be  overruled,  because.  In  onr  opin- 
ion, the  testimony  objected  to  was  material 
to  the  issue  of  whether  or  not  the  deceased 
was  engaged  in  Interstate  commerce  at  the 
time  of  the  explosion  of  the  engine.  Under 
"additional  proposition  under  above  assign- 
ment" appellant  contends  that:  "Plaintiff 
having  failed  to  Introduce  any  other  testi- 
mony in  connection  with  that  of  the  witness 
P.  Sheedy,  to  show  that  the  train  in  question 
was  engaged  in  interstate  commerce  at  the 
time  of  (he  explosion,  the  court  erred  in  over- 
ruling defendant's  motions  in  writing  to 
strike  out  and  withdraw  from  the  Jury  all 
of  the  evidence  of  the  witness  P.  Sheedy,  as 
to  where  most  of  the  lumber  and  oU  shipped 
over  the  Southern  Pacific  lines  east  came 
from,  and  as  to  the  kinds  of  products  that  are 
grown  In  and  around  Tuma."  In  answer  to 
the  proposition  we  find  that  there  Is  other 
testimony  bearing  directly  upon  the  Issue, 
as  will  more  fully  appear  from  the  evidence 
set  out  by  us  in  making  disposition  of  the 
next  succeeding  assignment  of  error.     The 
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assignment  of  error  Is  tberefore  oTerrnled. 

[4]  By  appellant's  fifth  assignment  of  er- 
ror, complaint  Is  made  of  the  action  of  the 
trial  court  In  refusing  to  peremptorily  in- 
struct the  Jury  to  return  a  verdict  for  It  The 
requested  charge  Is  as  follows:  "Gentlemen 
of  the  Jury,  plaintiff  having  failed  to  show 
that  the  engine  and  train  In  question,  being 
operated  by  Engineer  Vaughn  at  the  time  of 
the  explosion  in  question,  was  engaged  In 
interstate  commerce,  you  are  instructed  plain- 
tiff cannot  recover,  and  are,  therefore, 
charged  to  return  your  verdict  for  defend- 
ant" Confining  ourselves  to  the  exact  point 
raised  by  this  assignment,  In  our  opinion  the 
evidence  is  sufficient  to  sustain  the  verdict 
of  the  Jury,  and  also  sufficient  to  require  the 
court  to  submit  the  case  to  the  Jury.  Pat- 
rick Sh'eedy,  a  witness  for  the  defendant,  tes- 
tified that  he  was  superintendent  of  motor 
power  for  the  defendant  company,  with  his 
headquarters  at  Los  Angeles,  and  that  his 
division  extended  east  to  the  Rio  Grande. 
"That  the  Southern  Pacific  Railway  mns 
from  San  Francisco  in  California  through 
Vuma,  right  on  the  line  there  and  through 
the  state  of  Arizona,  through  New  Mexico, 
to  the  Rio  Grande  river.  •  •  •  If  50  cars 
were  going  east  from  Tnma,  it  is  quite  like- 
ly the  greater  portion  of  them  would  be 
brought  from  California.  •  •  ♦  The 
Southern  Pacific  Company  carries  oil  from 
Bakerstleld  east;  as  to  where  most  of  the 
lumber  comes  from  that  Is  shipped  over  the 
Southern  Pacific  lines  east,  we  have  several 
points  where  lumber  is  taken  in.  Lumber 
shipments  going  through  to  the  East  gen- 
erally originate  at  San  Pedro,  a  shipping  port 
on  the  west  coast  of  California." 

The  witness  Daniel  Eidward  Norton  tes- 
tified that  he  was  fireman  on  engine  2739 
at  the  time  of  the  explosion ;  that  Yuma  is 
in  the  state  of  Arizona  on  the  California  line, 
on  the  west  line  of  Arizona;  that  the  South- 
em  Pacific  Road  runs  through  the  states  of 
California,  Arizona,  and  New  Mexico.  That 
"Mr.  Vaughn  and  I  got  On  the  engine  at 
Yuma,  Ariz.,  going  east  moving  the  train 
east  from  California,  toward  El  Paso.  It 
was  a  freight  train.  I  should  Judge  it  to 
have  been  of  about  50  cars."  He  farther 
testified  that  deceased,  at  the  time  of  the 
explosion,  was  in  the  employ  of  the  Southern 
Pacific  Company  as  an  engineer,  and  was 
operating  the  engine  pulling  said  train  at  the 
time  of  the  explosion. 

The  witness  R.  H.  Vaughan,  a  witness  for 
defendant,  testified:  That  he  was  a  locomo- 
tive engineer  in  charge  of  the  engine  which 
was  pulling  the  train  following  the  one  which 
was  being  operated  by  O.  0.  Vaughn.  That 
he  saw  the  wrecked  train  in  one  hour  and  a 
half  to  two  hoars  after  the  explosion.  That 
the  train  that  was  being  milled  by  the  engine 


which  was  operated  by  the  deceased  consisted 
of  box  cars,  oil,  and  lumber.  That:  "As  to 
where  the  oil  cars  are  loaded  on  the  South- 
ern Pfldflc,  they  are  loaded  at  different 
points.  I  think  they  got  most  of  the  oil  in 
the  BakersUeld  district  In  California.  I 
think  this  is  the  biggest  oil  field  there  or  in 
there.  I  don't  know  how  many  oil  cars  there 
were,  so  couldn't  say.  I  don't  know  where 
they  get  the  lumber  from  in  that  section  of 
the  country.  There  are  no  sawmills  around 
Tuma  that  I  know  of.  There  are  no  other 
lines  running  Into  Tama,  except  the  Southern 
Pacific,  or  its  branches;  that's  all,  I  believe. 
There  is  a  branch  or  two  out  of  there,  and 
they  all  go  into  California.  This  train  was 
going  east  through  Yuma.  Yuma  is  right 
on  the  line  of  California  and  this  state.  Just 
this  side  of  the  Colorado  river,  which  is  the 
line  there." 

The  witness  Martinez  testified:  "I  think 
the  train  that  this  engine  was  hooked  onto 
came  from  the  west  because  it  was  going  oat 
to  the  east" 

[t]  We  are  of  the  opinion,  therefore,  that 
the  evidence  quoted,  when  taken  in  connec- 
tion with  the  entire  transaction,  amply  sus- 
tains the  Jury  verdict  and  that  the  engine 
and  train  in  question,  being  operated  by  Engi- 
neer Vaughn  at  the  time  of  the  explosion  in 
question,  was  engaged  in  interstate  commerce. 
In  the  light  of  .the  foregoing  testimony,  we 
do  not  think  that  the  court  would  have  been 
Justified  in  withdrawing  the  question  from 
the  Jury.  It  is  well  settled  that  in  order  to 
Justify  the  court  to  take  the  question  from 
the  Jury,  "the  evidence  must  be  of  such  a 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it"  Choate  v.  Railway  Com- 
pany, 90  Tex.  82,  36  S.  W.  247,  37  S.  W.  319. 
Applying  the  foregoing  test  to  the  instant 
ease,  we  are  of  opinion  that  the  assignment  of 
error  should  be  in  all  respects  overruled. 

[II  The  sixth  and  last  assignment  of  er- 
ror complains  of  the  verdict  of  the  Jury  as 
being  grossly  e.^cessive  In  the  amount  of 
damages  awarded,  and  as  being  caused  by 
the  sympathy  aroused  for  the  widow,  who 
testified  in  the  case,  and  who  was  present 
during  the  entire  trial  with  her  Infant  child. 
It  is  shown  by  the  evidence  that  the  deceased 
was  31  years  of  age,  in  good  health,  was 
earning  about  $175  per  month,  most  of  which 
was  expended  in  the  support  and  mainte- 
nance of  his  wife  and  child.  No  sufficient 
reason  is  assigned,  in  our  opinion,  why  the 
verdict  of  the  Jury  should  be  disturbed,  and 
the  assignment  of  error  4s  therefore  overruled. 

For  the  reasons  Indicated,  we  are  of  opin- 
ion that  no  error  of  a  reversible  character 
has  been  committed  upon  the  trial  of  th» 
case,  and  the  Judgment  ia  therefore  affirmed. 

Affirmed. 
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GROVES  T.  WHITTENBBBa. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  21,  1914.    On  Motion  for  Re- 
hearing, AprU  18,  1014.) 

1.  Speoifio  Fkbtobmance  (I  123*)— Defenses 
—Abandonment  and  Repudiation— Ques- 
tion FOB  JUBT. 

The  defenses  of  abandonment  and  repadia- 
tion  of  a  contract  by  the  part^  suing  for  its 
specific  performance  depend  on  intent,  and  are 
for  the  jury. 

[EW.  Note, — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i§  397-380;  Dec.  Dig.  i 
123.*] 

2.  Judgment  (|  589«>— Res  Jitdioata— Qnxa- 
tions  Congltideo. 

Where  a  purchaser  in  a  contract  for  the 
purchase  of  real  estate  secured  k  quitclaim  deed 
from  third  persons,  and  then  brought  trespass 
to  try  title  against  the  vendor,  who  obtained 
Judgment,  the  judgment  was  not  res  judicata  in 
a  suit  by  the  purchaser  for  the  specific  perform- 
ance of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1062-1066,  1100,  1101;  Dec.  Dig. 
i  580.*] 

3.  VSNDOB  and  PtniCBABEB  (g  189*)- RlOBTB 
or    PABTIKS— ESTOPPBL. 

A  mere  contract  of  sale  does  not  estop  the 
purchaser  to  deny  the  vendor's  title,  bat  a  pur- 
chaser obtaining  possession  on  the  faith  of  the 
contract  may  not  deny  the  vendor's  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  381-383 ;   Dec.  Dig.  i 

On  Motion  for  Rehearing. 

4.  Specific  Pebfobmance  (§§  12,  97*)— Con- 
tracts Enfobceabue  —  Contbacts  Relat- 
ing TO  Real  Estate. 

A  contract  to  convey  real  estate  may  be 
specifically  enforced  at  the  suit  of  the  purchaser, 
though,  subsequent  to  the  contract,  he  obtained 
an  outstanding  title,  but  he  must  tender  to  the 
vendor  performance  hy  paying  the  contract 
price,  less  what  it  cost  to  acquire  the  outstand- 
ing title. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |i  26-28,  37,  286-298; 
Dec.  Dig.  §S  12,  97.*] 

5.  SPEcmc  Pebfobmance  (J  123*)  —  Con- 
tbacts Enfobceable  — Contbacts  Relat- 
ing TO  Real  Estate. 

A  purchaser  of  real  estate  acquired  an  out- 
standing title,  and  then  brought  trespass  to  try 
title  against  the  vendor,  who  obtained  judg- 
ment. The  purchaser  did  not,  pending  the 
action  of  trespass  to  try  title,  dismiss  a  suit 
for  specific  performance,  and  did  not  demand 
the  return  of  the  earnest  money  "^aid.  The  ven- 
dor, previous  to  the  institution  of  the  suit,  had 
declared  his  intention  not  to  comply  with  the 
contract.  Beld,  that  the  purchaser  did  not,  as 
a  matter  of  law,  abandon  his  right  to  specific 
performance,  but  the  issue  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §g  397-399;  Dec.  Dig.  J 
123.*] 

6.  Evidence  (|  589*)  —  Weight  —  Testimony 
OP  Paett. 

The  testimony  of  a  party  to  an  action  is 
not  binding  on  the  jury,  where  there  are  cir- 
cumstances contradicting  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2438;  Dec.  Dig.  §  589.*] 

Appeal  from  District  Court,  Carson  Coun- 
ty;  C.  E.  Gustavus,  Special  Judge. 
Action  by  J.  A.  Wbittenberg  against  R.  F. 


Groves.    From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

R.  B.  Taylor  and  W.  T.  Allen,  both  of  Hen- 
rietta, for  appellant.  Veale  &  Davidson,  of 
Amarillo,  for  appellee. 

HALL,  J.  Appellee  died  this  suit  In  tbe 
district  court  of  Hutcbinson  county  January 
7,  1910,  to  compel  specific  performance  of  a 
contract  for  the  sale  of  land.  The  venue  was 
changed  tp  the  district  court  of  Carson  coun- 
ty, where  It  was  tried  at  the  fall  term,  1913. 

The  material  allegations  of  appellee's  peti- 
tion are  that  on  January  18,  1906,  he  obtain- 
ed from  one  S.  M.  liedgecoke,  acting  as  the 
agent  for  one  Arthur  Cook,  a  contract  set 
out  In  the  petition,  reciting  the  payment  of 
$210  by  appellee,  and  the  promise  to  pay  an 
additional  sum  of  $790,  and  the  further  sum 
of  $2,000  In  four  equal  payments  to,  be  evi- 
denced by  notes  bearing  interest  at  the  rate 
of  8  per  cent  per  annum  from  date.  Appel- 
lee further  alleges  that  thereafter,  on  Febru- 
ary 10,  1906,  he  obtained  direct  from  the  ap- 
pellant the  following  contract:  "Received  of 
J.  A.  Wbittenberg  the  sum  of  $210.00,  as  part 
payment  of  the  following  described  laud,  sit- 
uated In  Hutchinson  county,  Texas,  and 
known  as  follows,  to  wit:  Section  No.  30,  in 
block  M— 23,  T.  &  C.  Ry.  Co.,  containing  640 
acres  of  land ;  also  all  of  section  No.  6,  In 
block  R— 2,  D.  &  T.  Ry.  Co.,  containing  640 
acres  of  land;  and  I  hereby  agr^  to  make 
the  said  Wbittenberg  a  good  and  perfect  con- 
veyance, conveying  to  him  an  absolute  title 
to  the  same,  save  and  except  the  claim  of 
tbe  state  for  purchase  money,  reserving  a 
vendor's  lien  for  the  balance  of  the  purchase 
price,  to  wit,  four  notes  of  $500.00  each,  to 
become  due  and  payable  In  one,  two,  three,- 
and  four  years  respectively  after  date,  the 
balance  of  the  cash  payments  to  be  paid 
when  deed  Is  delivered  In  the  sum  of  $790.00. 
The  condition  of  tbe  within  obligation  Is  de- 
pendent upon  my  being  able  to  perfect  title 
held  by  me  under  deed  of  W.  B.  Ware,  as 
administrator,  and  the  compliance  on  tbe  part 
of  the  said  Wbittenberg  In  the  execution  and 
delivery  of  the  notes  hereinbefore  referred  to 
and  are  to  bear  8  per  cent.  Interest  per  an- 
num and  payable  at  Shamrock,  Texas.  Wit- 
ness my  hand  this  10th  day  of  February, 
1906."  This  contract  was  signed  by  both  ap- 
pellant and  appellee,  and  witnessed  by  Ben 
H.  Kelly. 

It  Is  further  alleged,  In  substance,  that  at 
tbe  time  of  tbe  making  of  said  contract,  ap- 
pellant was  claiming  title  to  the  lands  therein 
mentioned  under  a  sale  by  one  W.  B.  Ware, 
purporting  to  act  as  administrator  and  exec- 
utor of  the  estate  of  C.  J.  Johnson,  deceased, 
said  transaction  of  date  December  23,  1902, 
and  that,  by  the  terms  of  said  contract,  ap- 
pellant bound  himself  to  convey  said  lands  to 
appellee,  and,  further,  that.  If  the  title  to 
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said  lands  was  not  held  by  appellant  at  the 
date  of  said  contract,  then  appellant  bonnd 
himself  to  perfect  his  title  under  the  Ware 
transaction,  and,  when  same  should  be  so 
perfected,  to  convey  the  same  to  appellee; 
that  appellant's  title  to  said  land  was  good 
at  the  date  of  the  making  of  said  contract, 
and  be  was  absolutely  bound  to  convey  the 
same;  but  that  if  the  title  was  not  good 
when  said  contract  was  made,  that  the  same 
had,  since  said  time,  been  perfected  under  the 
Ware  transaction,  and  appellant  was  bound 
in  either  event  to  convey  the  same.  Appellee 
further  set  up,  as  an  estoppel  against  appel- 
lant's denying  that  he  had  title  to  said  land 
under  the  Ware  transaction,  the  fact  that  a 
trespass  to  try  title  suit  between  the  parties 
hereto  had  been  filed,  and  resulted  In  a  Judg- 
ment perfecting  said  title.  Appellee  further 
alleged  a  breach  by  appellant;  that  appellee 
was  ready  and  willing  to  perform  and  other 
matters  Which  we  deem  It  unnecessary  to  set 
forth. 

The  material  part  of  appellant's  answer  to 
the  determination  of  the  issues  submitted  by 
this  appeal  is  that  appellee,  in  the  early  part 
of  1911,  secured  quitclaim  deeds  from  C.  M. 
Johnson  and  the  other  heirs  of  C.  K  John- 
son and  his  wife,  Vienna  Johnson,  and 
brought  trespass  to  try  title  against  the  ap- 
I>ellant  on  said  title,  and  prosecuted  said  suit 
to  a  judgment,  in  which  appellant  prevailed, 
and,  by  reason  of  said  fact,  appellee  had 
abandoned  and  repudiated  the  contract  which 
forms  the  basis  of  this  suit ;  and  that  Judg- 
ment in  the  said  trespass  to  try  title  suit  was 
res  Judicata  as  to  all  matters  at  issue  be- 
tween the  parties  In  this  suit  It  is  also 
alleged  that  the  appellant  had  himself  aban- 
doned and  repudiated  the  contract. 

After  the  testimony  was  introduced,  the 
special  Judge  trying  the  case  gave  a  peremp- 
tory Instruction  to  the  Jury  to  find  for  the 
plaintiff,  and  Judgment  was  entered  accord- 
ingly. 

The  case  is  submitted  npon  two  assign- 
ments of  error.  By  the  first  assignment  it 
is  Insisted  that,  the  defendant  having  pleaded 
that  the  contract  had  been  mutually  aban- 
doned, and  the  undisputed  evidence  phowing 
that  the  plaintiff  had  assumed  an  attitude  of 
hostility  to  the  contract,  and  had  conducted  a 
long  lawsuit  which  in  Its  very  nature  was  a 
repudiation  of  the  contract,  the  court  should 
have  held,  as  a  matter  of  law,  that  the  con- 
tract had  been  mutually  abandoned  and  repu- 
diated by  both  the  plaintiff  and  defendant, 
and  should  have  Instructed  a  verdict  in  favor 
of  defendant.  The  second  assignment  is  that 
the  court  erred  In  peremptorily  Instructing 
the  jury,  because  the  evidence  at  least  raised 
an  issue  of  fact  as  to  whether  or  not  plain- 
tiff had  abandoned  and  repudiated  the  con- 
tract which  he  sought  to  enforce. 

It  appears  from  the  record  in  the  case  that 
In  the  year  1900  C.  L.  Johnson  purchased 
from  the  state  of  Texas  four  sections  of  land. 


I  two  of  them  being  the  land  involved  In  fills 
suit;  that  on  September  25th  of  said  year 
he,  Joined  by  his  wife,  Vienna  Johxison,  by 
quitclaim,  conveyed  the  four  sections  to  their 
son,  C.  M.  Johnson;  and  that  this  deed  was 
recorded  in  Hutchinson  county  December  19, 
1900.  C.  L.  Johnson  died  In  August,  1901, 
and  Vienna  Johnson  died  in  June,  1903.  On 
December  23,  1902,  one  W.  B.  Ware,  purport- 
ing to  be  the  executor  and  administrator  of 
the  estate  of  C.  L.  Johnson,  deceased,  execut- 
ed to  appellant  herein  a  deed  to  the  four  sec- 
tions of  land  for  a  consideration  of  $2,200.  It 
seems  to  be  conceded  that  this  deed  was  made 
without  legal  authority  as  administrator  and 
executor  on  the  part  of  said  Ware.  In  Jan- 
uary, 1906,  appellee  procured  from  one  S.  M. 
Hedgecoke,  claiming  to  be  the  ag^it  for  Ar- 
thur Cook,  the  contract  of  January  18,  1906, 
first  above  set  out,  whereby  appellee  agreed 
to  purchase  the  two  sections  of  land  In  con- 
troversy. It  seems  that,  at  the  time  of  the 
making  of  this  contract,  the  said  Cook  was 
claiming  some  kind  of  an  agreement  or  obli- 
gation whereby  appellant  herein  was  to 
convey  to  blm  the  land  in  question.  This 
contract  was  not  Introduced  in  evidence.  Aft- 
er the  contract  of  January  18th  was  execut- 
ed, Hedgecoke  stated  to  appellee  that  there 
would  have  to  be  some  litigation,  and  that 
he  could  not  obtain  the  title  at  the  time,  in- 
quiring of  appellee  whether  he  would  comply 
with  the  contract.  In  reply  appellee  stated 
that  he  would,  if  he  could  get  a  contract  di- 
rect from  appellant  Hedgecoke  assented  to 
this  and  appellee  then  procured  the  contract 
of  February  10,  1906,  from  appellant  The 
matter  remained  in  this  condition  until  some 
time  in  the  spring  of  1909,  when,  according  to 
the  testimony  of  appellee,  appellant  absolute- 
ly refused  to  complete  the  contract,  stating 
that  John  Johnson,  one  of  the  heirs  of  C.  L. 
Johnson,  had  recovered  one-eighteenth  inter- 
est In  the  land,  which  released  appellant 
from  his  obligation  under  the  contract  The 
testimony  is  that  at  that  time  appellee  told  ap- 
pellant he  would  attempt  to  force  him  to  i)er- 
form.  On  March  30,  1911,  appellee  filed  suit 
in  the  district  court  of  Hutchinson  county, 
in  the  form  of  trespass  to  try  title  against 
appellant  for  the  four  sections  of  land.  Ap- 
pellant answered  by  plea  of  five  years,  plea 
of  estoppd,  and  ratification  against  0.  L. 
Johnson's  heirs  to  contest  the  Ware  sale. 
Upon  a  trial,  the  appellant  prevailed  in  that 
suit  The  proceedings  in  the  trespass  to  try 
title  suit  were  Introduced  in  evidence  In  the 
trial  of  this  case,  and  It  appears  therefrom 
that  the  contract  here  sued  upon  was  in  no 
way  Involved  in  the  trespass  to  try  title  suit 
No  reference  is  made  to  it  in  the  pleadings 
or  evidence.  The  contention  of  appellee  is 
that  the  cause  of  action  set  up  by  him  in 
the  instant  case  is  altogether  a  different 
cause  of  action  from  that  set  up  in  the  former 
suit,  and  Is  in  no  way  inconsistent  with  the 
issues  and  Judgment  shown  by  the  proceed- 
ings in  the  trespass  to  try  title  action. 
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[1]  We  think  the  court  erred  In  peremp- 
torily Instructing  a  verdict  for  the  appellee. 
The  issues  of  abandonment  of  the  contract 
and  repudiation  by  appellee  were  Issues  of 
fact  It  wiU  be  seen  that  the  contract  pro- 
vides that  appellant  shall  convey  the  two 
sections  of  land  in  question  to  appellee  when 
he  has  perfected  his  right  to  the  land  under 
the  Ware  deed.  The  record  faUs  to  show 
that  he  had  taken  any  steiw  to  accomplish 
this  end  up  to  the  time  the  suit  in  trespass 
to  try  title  was  filed  by  the  appellee  While 
the  evidence  shows  that  appellee  purchased 
the  claim  or  interest  of  the  Johnson  heirs  to 
the  four  sections,  and  filed  suit  in  trespass 
to  try  title.  It  does  not  show  conduaively 
that  he  had  either  abandoned  or  repudiated 
the  contract  of  which  be  now  seeks  spedflc 
performance.  The  authorities  dted  by  ap- 
pellant do  not  sustain  his  contention  that 
the  filing  of  the  trespass  to  try  title  suit  was, 
as  a  matter  of  law,  an  abandonment  and 
repudiation  of  the  contract  of  sale.  On  the 
other  hand,  it  appears  that  at  no  time  did 
appellee  demand  a  rescission  of  the  contract 
of  sale  or  the  return  of  the  $210  paid  by  him 
as  earnest  money,  or.  as  a  first  payment  up- 
on the  land,  and  his  oral  testimony  is  to  the 
effect  that  he  had  not  abandoned  the  con- 
tract, and  never  intended  to  repudiate  it  at 
any  time,  and  as  said  abandonment  and  re- 
pudiation depend  upon  intent,  and  are  Issues 
of  fact  for  the  Jury.  Durham  v.  Breathwit, 
57  Tex.  Civ.  App.  38,  121  S.  W.  890;  Rush  v. 
Bank,  160  S.  W.  609 ;  Simpson  v.  McLemore, 
8  Tex.  448;  Bolllngsworth  v.  Holsbousen, 
17  Tex.  41 ;  M.,  £l.  &  T.  v.  Hendricks,  49  Tex. 
Cav.  App.  814,  108  S.  W.  745 ;  Utah  Mining 
&  Mfg.  Co.  V.  Dlckert  &  Myers  Sulphur  Co., 
6  Utah,  183,  21  Pac.  1002,  5  L.  B.  A.  259,  and 
note. 

[2]  We  agree  with  appellee  in  his  proposi- 
tion ttiat  the  Judgment  rendered  in  the  tres- 
pass to  try  title  suit  was  not  res  Judicata  of 
the  Issues  in  this  case.  Moore  v.  Snowball, 
98  Tex.  16,  81  S.  W.  5,  66  L.  B.  A.  745,  107 
Am.  St.  Bep.  596;  American  F.  L.  &  M.  Co. 
V.  MacDonell,  93  Tex.  398,  55  S.  W.  738; 
Fowler  v.  Stoneum,  11  Tex.  511,  62  Am.  Dec. 
490;  Manning  et  al.  ▼.  Green,  56  Tex.  Civ. 
App.  579,  121  S.  W.  721;  CromweU  v.  Sac 
County,  94  U.  S.  351,  24  L.  Ed.  195.  We 
think  the  filing  of  that  suit  and  its  prosecu- 
tion to  final  Judgment  is  merely  a  fact  which 
should  be  considered  with  all  the  other  facts, 
declarations,  acts,  and  circumstances  sur- 
rounding the  transaction  tending  to  show 
whether  or  not  the  contract  bad  been  aban- 
doned or  repudiated,  and  that  this  issue 
should  have  been  submitted  to  the  Jury. 

£3]  It  is  the  general  rule  that  a  person 
who  has  entered  into  the  possession  of  land 
under  an  executory  contract  of  sale  will  not 
be  permitted  to  deny  his  vendor's  title,  but 
the  rule  has  no  application  to  this  case,  for 
the  reason  that  appellee  never  took  possession 
of  the  land  under  the  contract    As  said  is 


Page  ▼.  Bradford-Kennedy  Co.,  19  Idaho, 
685,  lis  Pac.  694,  Ann.  Cas.  1912C,  and  note, 
p.  406:  "The  contract  [of  sale]  alone  does 
not  estop  the  purchaser  to  deny  the  vendor's 
title.  As  has  been  stated,  the  estoppel  arises 
from  the  purchaser's  having  obtained  the 
possession  of  the  land  on  the  faith  of  the 
contract    Clee  v.  Seaman,  21  Mich.  287." 

Because  of  the  action  of  the  trial  court  in 
peremptorily  instructing  the  Jury,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 

On  Motion  for  Bebearing. 

It  is  insisted  In  appellee's  motion  for  re- 
hearing that  the  sole  and  only  evidence  re- 
lied upon  to  show  abandonment  was  the  pur- 
chase by  appellee  of  the  Johnson  claim  of 
title  and  the  act  of  appellee  In  filing  and 
prosecuting  to  final  Judgment  the  trespass  to 
try  title  suit  based  thereon,  and  that,  because 
the  Judgment  in  that  suit  was  not  res  Ju- 
dicata, the  trial  court  was  Justified  in  per- 
emptorily instructing  the  Jury  against  the 
contention  of  appellant  that  the  contract  had 
been  abandoned  by  appellee.  We  did  not  dis- 
cuss the  facts  bearing  upon  the  Issues  to  any 
extent  in  the  original  opinion,  because  it  is 
improper  for  us  to  do  so  where  a  case  is  re- 
manded. It  is  necessary,  however,  for  us  to 
briefly  discuss  the  effect  of  the  evidence  in 
passing  upon  this  motion. 

[4]  The  record  shows  that  appellee  acquir- 
ed the  outstanding  title  from  the  Johnson 
heirs.  The  acquisition  of  this  title  was  the 
only  thing  which  prevented  appellant  from 
performing  the  contract  As  we  understand 
the  law,  appellee  had  the  right,  upon  obtain- 
ing this  title,  to  demand  of  appellant  that  he 
convey  to  appellee  whatever  interest  he  may 
have  previously  held,  and  to  tender  to  ap- 
pellant performance  by  paying  the  contract 
price,  less  what  it  had  cost  api)ellee  to  ac- 
quire the  Johnson  title.  Instead  of  doing 
this,  appellee  filed  suit  upon  a  hostile  claim. 

[S,  SJ  A  Jury  might  have  decided  that  this 
constituted,  on  the  part  of  appellee,  an  aban- 
donment of  his  right  of  action  for  specific 
performance.  It  Is  true  that,  notwithstand- 
ing the  institution  of  the  trespass  to  try  title 
suit  appellee  did  not  dismiss  this  suit,  which 
had  been  previously  filed  for  specific  perform- 
ance, nor  did  he  demand  the  return  of  his 
earnest  money,  and  it  is  also  true  that  he 
testified  without  contradiction  that  he  was 
always  ready  and  willing  to  perform  the 
contract  But  it  has  been  frequently  held 
that  the  testimony  of  a  jparty  to  a  suit  is  not 
conclusive  and  binding  upon  the  Jury  where 
there  are  facts  and  circumstances  which  tend 
to  contradict  his  statements.  Franklin  v.  Vil- 
leneuve,  29  Tex.  Civ.  App.  128,  68  S.  W.  203; 
Burleson  v.  Tinnto,  100  S.  W.  350 ;  Heierman 
V.  Robinson,  26  Tex.  Civ.  App.  491,  63  S.  W. 
657.  The  record  further  shows  that  prior 
to  the  institution  of  this  suit,  according  to 
the  uncontradicted  testimony  of  appellee, 
Orgves  had  declared  his  Intention  not  to  oom- 
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ply  with  the  contract,  which  may  in  a  meas- 
ure furnish  an  excuse  for  the  failure  of  ap- 
pellee to  demand  spedflc  performance  of 
the  contract  after  he  had  acquired  the  John- 
son title ;  but  we  cannot  so  declare  as  a  mat- 
ter of  law.  The  question  arises :  Why  was 
hostile  title  asserted,  'rather  than  an  effort 
made  to  obtain  specific  performance?  This 
is  a  question  of  fact,  and  not  of  law.  The 
facts  may  be  sufficient  to  convince  a  Jury 
that  appellee  also  decided  to  abandon  Iiis 
rights  in  that  direction,  and  rest  his  chances 
upon  the  trespass  to  try  title  suit  alone.  In 
the  discussion  of  the  issue  by  appellee  in 
his  motion,  he  loses  sight  of  the  question  of 
intent.  As  said  in  a  valuable  new  work 
which  had  just  come  to  our  hands :  "There- 
fore in  any  case  where  a  question  of  aban- 
donment is  involred,  the  important  fact  to  be 
determined  is:  What  was  the  intention  of 
the  person  whose  rights  are  claimed  to  have 
been  abandoned?"  Volume  1,  Ruling  Case 
Law,  "Abandonment,"  p.  6.  Further  quoting 
from  said  authority:  "As  in  other  cases 
showing  the  ascertainment  of  a  particular 
intent,  direct  evidence  of  an  Intent  to  aban- 
don property  or  rights  of  property  is  not  re- 
quired, but  may  be  inferred  from  all  the  facts 
and  circumstances  of  the  case  which  are 
competent  to  go  to  the  Jury  as  evidence  by 
which  that  fact  may  be  established."  Id.  p. 
5.  "Although  doubtless  the  occasion  may 
sometimes  arise  when  the  facts  which  con- 
stitute the  evidence  of  abandonment  are  so 
clear  and  uncontradicted  as  to  Justify  the 
court  in  Instructing  the  Jury  as  a  matter  of 
law  that  there  has  been  an  abandonment,  yet 
in  most  cases  the  question  of  intent  to  aban- 
don is  to  be  ascertained  by  the  Jury  from  a 
consideration  of  all  the  facts  and  circum- 
stances of  the  case."    Id.  p.  8. 

We  have  fully  considered  appellee's  sec- 
ond proposition,  which  is  that,  when  one 
party  to  a  contract  is  in  default,  he  cannot 
have  a  rescission  or  defend  against  his  suit  on 
the  contract  on  the  ground  of  default  of  the 
other  party.  If  this  proposition  is  applicable 
to  this  case,  it  does  not  bear  upon  the  ques- 
tion of  abandonment.  We  do  not  agree  with 
appellant  that  res  Judicata  is  the  point  upon 
which  this  case  turns.  A  Judgment  in  an 
action  may  or  may  not  be  res  Judicata.  Still 
the  intention  of  the  plaintiff  in  flllng  and 
prosecuting  the  suit  to  Judgment  is  altogether 
a  different  question.  If  we  should  admit  that 
Groves  defaulted,  and  that  he  refused  to 
comply  with  the  contract,  still  this  may  be 
one  reason  why  appellee  abandoned  the  con- 
tract, if  he  did.  We  do  not  believe  we  would 
be  Justified  ih  holding,  with  appellee's  con- 
tention, that,  as  a  matter  of  law,  his  pros- 
ecution of  the  trespass  to  try  title  suit  was 
not  an  abandonment,  and,  because  the  Judg- 
ment in  that  suit  was  not  res  judicata,  there 
were  no  facts  to  go  to  the  Jury  under  ap- 
pellant's plea  of  repudiation,  and  the  motion 
is  therefore  overruled. 


STATE  V.  INTERNATIONAI<  A  G.  N.  BY. 
CO. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

March  20,  1014.    Bebearing  Denied 

April  9, 1914.) 

Statutes  (|  47*)— Vaumtt— Ukcbbtaintt. 

In  view  of  Const,  art  1,  I  10,  providing 
that  in  criminal  prosecutions  accused  shall  have 
the  riglit  to  demand  the  nature  and  cause  of  ac- 
tion against  him,  and  Penal  Code  1911,  art  6, 
declaring  that  whenever  a  provision  of  the  pe- 
nal law  is  so  iDdetinitely  framed  that  it  cannot 
be  understood,  it  shall  be  disregarded,  Eev.  St 
1911,  arts.  6581-6583,  declaring  that  every 
one  engaged  in  constructing  or  repairing  rail- 
road cars  shall  maintain  a  building  or  shed  at 
every  station  where  as  many  as  five  men  are 
regularly  employed  for  repair  work,  to  shelter 
them  from  the  elements,  but  excepting  certain 
points  where  it  is  necessary  to  make  "light 
repairs"  only,  is  invalid,  for  while  the  Legis- 
lature has  authority  to  make  such  regulation, 
the  expression  "light  repairs"  is  so  indefinite 
that  an  ordinary  person  cannot  determine  what 
repairs  would  constitute  a  violation. 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  47;  Dec  Dig.  f  47.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Charles  E.  Ashe,  Judge. 

Suit  by  the  State,  to  recover  a  penalty  for 
the  violation  of  Act  32d  Leg.  requiring 
those  engaged  in  constructing  or  repairing 
railroad  cars  to  furnish  shelter  for  work- 
men. From  an  order  sustaining  the  demur- 
rer and  dismissing  the  petition,  the  State  ap- 
peals.   Affirmed. 

B.  P.  Looney,  Atty.  Gen.,  Luther  Nickels, 
Asst.  Atty.  Gen.,  and  Charles  Murphy,  of 
Houston,  for  the  State.  Wilson,  Dabuey  & 
King,  of  Houston,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  the  appellant  against  the  appellee  to  re- 
cover penalties  for  the  alleged  violation  by 
appellee  of  the  provisions  of  an  act  of  the 
Thirty-Second  Legislature  (articles  6581,  6582, 
and  6583,  Revised  Statutes  1911),  requiring 
every  i)erson,  corporation,  or  receiver  engag- 
ed in  constructing  or  repairing  cars  to  erect 
and  maintain  a  building  or  shed  for  the  shel- 
ter and  protection  of  the  workmen  eqnployed 
in  such  work.  The  trial  court  sustained  a 
general  demurrer  to  the  petition,  and,  plain- 
tiff declining  to  amend  the  suit  was  dis- 
missed. 

The  learned  trial  Judge  prepared  in  writ- 
ing and  filed  his  reasons  for  sustaining  the 
demurrer,  which  we  here  copy  from  appel- 
lee's brief: 

"This  suit  is  brought  by  the  state  to  re- 
cover penalties  for  alleged  violation  of  a 
general  statute  passed  at  the  called  session 
of  the  Thirty-First  Legi.slature.  4th  Ex. 
Sess.,  c.  6. 

"Section  1  of  the  act  In  question  reads  as 
follows:  "That  every  person,  corporation  or 
receiver  engaged  in  constructing  or  repairing 
railroad  cars,  trucks  or  other  railroad  equip- 
ment, shall  erect  and  maintain  a  building  or 
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shed  at  erery  station  or  other  point  where 
as  many  as  flye  men  are  regularly  employed 
for  such  repair  work,  the  building  or  shed  to 
<»ver  a  sufficient  portion  of  Its  track  so-  as 
to  provide  that  all  men  regularly 'employed 
In  the  construction  and  repair  of  cars,  tracks, 
or  other  railroad  equipment,  shall  be  shel- 
tered from  rain  and  protected  from  other  in- 
clement weather.  The  provisions  of  this  act 
shall  not  apply  to  points  where  less  than  fire 
men  are  regularly  employed  in  the  repair 
service,  nor  at  division  terminals,  or  other 
points  where  It  is  necessary  to  make  light 
repairs  only,  on  cars,  nor  to  cars  loaded  with 
time  or  perishable  freight,  nor  to  cars  when 
trains  are  being  held  for  the  mov^nent  of 
said  cars.' 

"Section  2  of  said  act  reads  as  follows: 
'Any  person,  corporation  or  receiver,  who 
shall  violate  the  provisions  of  this  act, 
shall  be  liable  to  the  state  of  Texas  for 
a  penalty  in  any  sum  not  less  than  fifty  dol- 
lars nor  more  than  one  hundred  dollars,  and 
each  ten  days  of  such  failure  or  refusal  to 
comply  with  the  provisions  of  this  act  shall 
be  considered  a  separate  Infraction,  author- 
izing the  recovery  of  a  separate  penalty.' 

"The  defendant  enters  a  general  demurrer 
to  the  state's  petition,  and  contends  that  this 
act  is  too  indefinite  in  its  terms  to  be  en- 
forceable, as  the  term  'light  repairs'  is  a  rel- 
ative term,  and  wholly  unintelligible. 

"Article  1,1 10,  of  the  Constitution  of  Tex- 
as, provides  that:  'In  all  criminal  prosecu- 
tions, the  accused  shall  have  the  right  to  de- 
mand the  nature  and  cause  of  the  action 
against  him.' 

".Article  6  of  the  Penal  Code  of  Texas  pro- 
vides that:  'Whenever  It  appears  that  a  pro- 
vision of  the  penal  law  is  so  indefinitely 
framed  or  of  such  doubtful  construction  that 
It  cannot  be  understood,  either  from  the 
language  In  which  it  is  expressed,  or  from 
some  other  written  law  of  the  state,  such 
penal  law  shall  be  regarded  as  wholly  Inop- 
«ratlve.' 

"In  G.,  C.  &  S.  F.  Railway  Co.  v.  Dwyer, 
84  Tex.  200,  19  S.  W.  471,  the  Supreme  Court 
of  this  state  says  that:  'Every  man  is  pre- 
sumed to  know  the  law,  and  It  would  seem 
that  before  any  one  should  be  punished,  ei- 
ther In  a  criminal  or  a  civil  action,  for  an 
act  claimed  to  be  penal,  the  offense  should 
be  clearly  defined,  and  that  any  grave  doubt 
as  to  the  Intention  of  the  L^slature  should 
toe  resolved  in  favor  of  the  defendant.' 

"In  Chicago  &  Northwestern  Railway  v. 
Dey  (C.  C.  S.  D.  Iowa)  35  Fed.  876,  1  li. 
R.  A.  744,  a  statute  which  attempted  to  pe- 
nalize the  railway  company  for  charging  'un- 
reasonable rates'  was  contended  to  be  too  in- 
definite for  enforcement.  In  passing  upon 
this  question,  Judge  Brewer,  later  one  of  the 
Judges  of  the  Supreme  Court  of  the  United 
States,  in  rendering  the  decision,  said:  'If 
this  were  the  construction  to  be  placed  up- 
on this  act  as  a  whole,  it  would  certainly  be 
obnoxious  to  complainant's  criticism,  for  no 


penal  law  can  be  sustained  unless  its 
mandates  are  so  clearly  expressed  that  any 
ordinary  iwrson  can  determine  in  advance 
what  he  may  and  what  he  may  not  do  un- 
der it' 

"Later,  in  the  case  of  Toser  y.  United 
States  (C.  C.  B.  D.  Mo.,  N.  D.,  1892)  52  Fed. 
917,  the  same  Judge,  in  passing  upon  the 
undue  preference  clause  of  the  Interstate 
Commerce  Act,  speaking  for  the  court,  said: 
'In  order  to  constitute  a  crime,  the  act  must 
be  one  which  the  party  is  able  to  Imow  in 
advance  whether  it  is  criminal  or  not  The 
criminality  of  an  act  cannot  depend  upon 
whether  a  Jury  may  think  it  reasonable  or 
unreasonable.  There  must  be  some  deflnlte- 
ness  and  certainty' — and  cites  his  opinion  In 
the  Dey  Case,  with  other  authorities,  includ- 
ing Ex  parte  Jackson,  45  Ark.  168,  and  text- 
books on  statutory  construction. 

"In  L.  &  N.  R.  R.  Co.  y.  Commonwealth 
(1896)  99  Ey.  132,  36  S.  W.  129,  33  K  R.  A. 
209,  59  Am.  St  Rep.  457,  the  court,  in  an 
exhaustive  and  thoroughly  considered  opin- 
ion, held  that  a  statute  of  the  state,  pro- 
viding that,  'If  any  railroad  corporation  shall 
charge,  or  collect  more  than  a  Just  and  rea- 
sonable rate  of  toll  for  the  transportation  of 
fright  or  passengers,  it  shall  be  guilty  of  ex- 
tortion, and  fixing  a  penalty  therefor,'  was 
void  for  uncertainty,  and  in  violation  of  tibth 
the  state  and  federal  Constitutions  against 
the  taking  of  property  without  due  process 
of  law,  in  that  it  fails  to  prescribe  a  stand- 
ard as  to  what  is  Just  and  reasonable,  by 
which  the  carrier  was  to  regulate  its  con- 
duct This  cites  with  approval  the  Dey  and 
Tozer  Cases,  decided  at  circuit  by  Judge 
Brewer,  and  also  L.  &  N.  Railway  Co.  v. 
Commissioners  of  Tennessee  (C.  C.)  19  Fed. 
693,  construing  a  like  statute,  and  says  that 
the  Supreme  Court  of  the  United  States,  In 
Railway  Commission  Cases,  116  U.  S.  336,  6 
Sup.  Ct  334,  388,  1191,  29  L.  Ed.  636,  refers 
to  the  Tennessee  case  Just  cited,  and  sub- 
stantially approves  It,  by  distinguishing  the 
cases  before  the  court  from  the  Tennessee 
case.  In  this  case  'the  Kentucky  court  fur- 
ther says  that:  'No  case  can  be  found,  we  be- 
lieve, where  such  indefinite  legislation  has 
been  upheld  by  any  court  when  a  crime  is 
sought  to  be  imputed  to  the  accused.' 

"In  Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
S.  109,  29  Sup.  Ct  226,  53  L.  Ed.  417,  the 
United  States  Supreme  Court  distinguishes 
the  Kentucky  case  Just  dted  from  the  case 
in  hand,  and  says  that:  In  the  Kentucky 
case,  'it  was  held  that  the  law«  was  uncon- 
stitutional, for  under  such  an  act  it  rests 
with  the  jury  to  say  whether  a  rate  is  rea- 
sonable, and  makes  guilt  depend,  not  upon 
standards  fixed  by  law,  but  upon  what  a  Jury 
might  think  as  to  the  reasonableness  of  the 
rate  in  controversy.' 

"In  Augustine  v.  State,  41  Tex.  Cr.  R.  72, 
52  S.  W.  81,  96  Am.  St  Rep.  765,  the  Court 
of  Criminal  Appeals  of  Texas  held,  in  passing 
upon  a  statute  which  provided  that  'when- 
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ever  two  or  more  peraons  shall  combine  to- 
gether for  the  purpose  of  mob  violence,  and 
In  pursuance  of  such  combination  shall  un- 
lawfully and  willfully  take  the  life  of  any 
reasonable  creature  in  being,  by  such  tIo- 
loice,  such  persons  shall  be  deemed  guilty  of 
murder  by  mob  violence,  and  upon  convic- 
tion thereof,  shall  be  punished,'  etc.,  that  the 
statute  was  unenforceable  because  too  Indefi- 
nite. In  discussing  the  case  the  court  says 
that  a  statute  of  this  kind  must  be  capable  of 
intelligent  construction  and  interpretation, 
otherwise  it  will  be  inoperative  and  void,  and 
cites  with  approval  the  following  from  Black 
on  Interpretation  of  Laws :  'The  court  must 
use  every  authorized  means  to  ascertain  and 
give  It  an  intelligible  meaning ;  but  If,  after 
such  eftort.  It  is  found  to  be  impossible  to 
solve  the  doubt  and  dispel  the  obscurity,  and 
if  no  judicial  certainty  can  be  settled  upon 
as  to  the  meaning,  the  court  Is  not  at  liberty 
to  explain  or  make  one.  The  court  may  not 
allow  conjectural  interpretation  to  usurp  the 
place  of  judicial  exposition.  There  must  be 
a  competent  and  efficient  expression  of  the 
legislative  wilL  *  *  *  If  the  terms  In 
which  a  statute  is  couched  be  so  vague  as  to 
convey  no  definite  meaning  to  those  whose 
duty  it  Is  to  execute  It,  either  ministerially 
or  Judicially,  It  is  necessarily  inoperative.' 
"In  Cook  v.  State,  26  Ind.  App.  278,  69  N. 
E.  489,  the  court  held  a  statute  of  that  state, 
making  it  an  offense  to  haul  over  turnpikes 
and  graveled  roads.  In  speclflc  weather, 
loads  of  more  than  2,000  pounds,  in  narrow- 
tired  wagons,  or  more  than  2,500  pounds  in 
broad-tired  wagons,  'void  for  uncertainty,  be- 
cause it  falls  to  provide  standard  of  compari- 
son by  which  broad  or  narrow  tires  may  be 
determined.'  In  discussing  this  case,  the 
court  says :  'The  language  of  a  criminal  stat- 
ute cannot  be  extended  beyond  Its  reasonable 
meaning;  and,  whenever  the  court  enter- 
tains a  reasonable  doubt  as  to  the  meaning, 
the  doubt  must  be  resolved  in  favor  of  the 
accused.  The  court  must  expound  what  it 
finds  written,  and  cannot  import  additional 
meaning  without  sufficient  Indication  there- 
of In  the  words  of  the  statute,  with  such  aids 
thereto  as  the  established  rules  of  law  au- 
thorize. •  •  •  Where  the  terms  of  the 
statute  are  so  uncertain  as  to  their  meaning 
that  the  court  cannot  discern  with  reasonable 
certainty  what  is  Intended,  it  will  pronounce 
the  enactment  void' — and  quotes  with  approv- 
al the  following  language  from  State  v.  Part- 
low,  91  N.  0.  650,  49  Am.  Rep.  652 :  'What- 
ever may  be  the  views  and  purposes  of  those 
who  procure  the  enactment  of  a  statute,  the 
Legislature  contemplates  that  its  intention 
shall  be  ascertained  from  its  words  as  em- 
bodied in  It  And  courts  are  not  at  liberty  to 
accept  the  understanding  of  an  Individual  as 
to  the  legislative  intent'  And  the  Indiana 
case  further  says :  'There  must  be  some  cer- 
tain standard  by  which  to  determine  whether 
an  act  is  a  crime  or  not ;  otherwise,  cases  in 
all  respects  similar,  tried  before  different  Ju- 


ries, might  rightly  be  decided  differently,  and 
a  person  might  properly  be  convicted  In  one 
county  for  hauling  over  a  turnpike  In  that 
county,  and  acquitted  in  an  adjoining  county 
of  a  charge  of  hauling  the  same  load,  oo  the 
same  wagon,  over  a  turnpike  in  like  condi- 
tion in  the  latter  county,  because  of  the 
difference  of  conclusions  of  different  Judges 
and  Juries  based  on  their  Individual  views 
of  what  should  be  the  standards  of  compar- 
ison of  tires,  derived  from  their  varying  ex- 
periences, or  the  opinions  of  witnesses  as  to 
what  difference  of  width  of  tires'  would  con- 
stitute one  wagon  a  narrow-tired  wagon  and 
another  a  broad-tired  wagon.  If  It  should  be 
said  that  the  question  as  to  what  is  a  narrow- 
tired  wagon  Is  one  which  may  be  determined 
in  a  particular  case  by  the  Jury  trying  it,  un- 
der proper  Instructions  from  the  court  can 
we  hold  that  the  court  in  Its  Instructions, 
could  lay  down  any  principle  or  rule  which 
would  obtain  in  all  such  cases  throughout 
the  state?  If  so,  can  this  court  Indicate  what 
should  be  the  scope  or  tenor  of  such  Instruc- 
tions?' 

"In  Baltimore  &  Ohio  Railway  Co.  v.  Rail- 
road Commission  (C.  C.)  196  Fed.  690,  the 
court  held  that  an  order  of  the  Railroad 
Commission,  requiring  railroads  to  equip 
their  road  engines  with  lights  of  a  certain 
candle  power,  was  entirely  too  indefinite  for 
enforcement,  because  It  did  not  state  that 
the  candle  power  provided  for  should  be  at 
the  initial  source  of  light,  or  should  refer  to 
the  light  produced  at  the  Initial  source,  plus 
the  increased  light  produced  by  the  refiector. 

"In  the  case  of  Chicago,  I.  &  L.  Railway 
V.  Town  of  Salem,  168  Ind.  71,  76  N.  B.  631, 
the  court  held  that  an  ordinance  requiring  a 
railroad  to  provide  lights  of  not  to  exceed  200 
candle  power,  and  give  such  Ught  and  service 
as  the  town  maintain,  is  too  indefinite  in  its 
description  of  the  kind  and  degree  of  light 
required  to  be  maintained,  and  Is  consequent- 
ly Invalid. 

"In  opposition  to  the  contention  made  by 
counsel  for  the  International  &  Great  North- 
ern Railroad  In  this  case,  and  as  tending  to 
support  the  act  in  question,  I  am  dted  to  the 
case  of  the  M.,  K  4  T.  Ry.  Co.  v.  State  (de- 
cided by  the  Dallas  Court  of  Civil  Appeals 
of  Texas,  October  20,  1906),  reported  In  97 
S.  W.  721,  construing  and  holding  valid  an 
act  of  the  Texas  Legislature  requiring  rail- 
roads 'to  construct,  maintain,  and  keep  in  rea- 
sonably clean  and  sanitary  condition,  suitable 
and  separate  water-closets  or  privies,  for 
both  male  and  female  persons,  at  each  pas- 
senger station  on  Its  line  of  railway,  either 
within  its  passenger  depot,  or  in  connection 
therewith,  or  within  a  reasonable  and  con- 
venient distance  therefrom  at  such  station,' 
etc.,  penalizing  the  railroads  for  failure  to 
comply  therewith. 

"In  the  case  just  dted,  it  was  urged,  as  In 
the  case  at  bar,  that  this  statute  was  too 
vague,  indefinite,  and  uncertain  in  its  pro- 
visions to  entiUe  the  state  to  recover  the  pen- 
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altles  sned  for,  the  conrt  saying :  'If  Its  pro- 
visions are  so  Indefinitely  framed  or  of  such 
doubtful  construction  that  It  cannot  be  under- 
stood, either  from  the  language  In  which  It 
Is  expressed  or  from  some  other  written  law 
of  the  state,  It  will  be  held  Inoperative' ;  also 
that  'the  statute  Is  penal  In  Its  provisions, 
and,  this  being  so,  it  Is  to  be  strictly  con- 
strued.' 

"The  Court  of  Civil  Appeals  rendering  this 
decision  says  that  the  terms  'clean  and  sani- 
tary' are  frequently  used  In  ordinances  and 
laws  defining  certain  nuisances,  and  that  they 
are  usually  held  to  be  terms  of  such  certain 
meaning,  and  so  generally  understood,  that 
they  can  be  safely  submitted  to  a  jury  on  an 
Issue  of  fact,  and  cites  with  approval  the  case 
of  LoulsviUe  &  Nashville  Railroad  Company 
V.  Commonwealth,  103  Ky.  605,  45  S.  W.  880, 
construing  a  somewhat  similar  statute;  and 
the  same  court  again.  In  the  case  of  Railway 
T.  Commonwealth,  103  Ky.  60S,  46  S.  W.  697, 
construing  the  Kentucky  statute,  quotes, 
among  other  things,  the  following  from  the 
Kentucky  court:  'What  Is  a  suitable  and  con- 
venient waiting  room  and  water-closet  is  a 
question  about  which  there  ordinarily  can  be 
no  serious  difference  of  opinion  between  i>er- 
sons  of  that  class  usually  selected  as  jury- 
men. It  is  a  question  of  fact,  dependent  up- 
on the  size  of  the  city,  town,  or  station  where 
the  railroad  train  stops,  and  the  number  of 
passengers  arriving  at  and  departing  there- 
from.' The  Texas  court  then  says:  'What  Is 
a  clean,  suitable  water-closet  is  a  question  of 
fact,  about  which  there  can  be  no  serious  dif- 
ference of  opinion  among  jurymen,  nor  can 
they  differ  in  what  constitutes  separate  wa- 
ter-closets for  male  and  female  persons.  It 
was  also  a  fact  for  the  Jury  to  determine 
whether  a  water-closet  was  within  a  reason- 
able and  convenient  distance  from  the  depot' 
It  wUl  be  noted  from  this  decision  and  the 
Kentucky  cases  cited  in  its  support  that  the 
statutes  in  question  were  sustained  upon 
the  theory  that  the  meaning  of  the  terms  used 
therein  was  so  generally  known,  and  that  no 
serious  difference  of  opinion  as  to  their  mean- 
ing among  Jurymen  could  arise. 

"This  Texas  case  and  these  two  Kentucky 
cases  construing  the  water-closet  statutes  are 
the  only  ones  to  which  I  have  been  referred 
by  the  state  to  support  their  contention  as 
to  the  validity  of  the  act  in  question.  It  will 
be  noted  that  the  Kentucky  court  holding  val- 
id the  water-closet  statutes  is  the  same  court 
that  in  Ii.  &  N.  R.  R.  Co.  t.  Commonwealth, 
in  an  able  and  exhaustive  opinion,  held  inval- 
id a  statute  penalizing  the  railroads  of  that 
state  for  collecting  more  than  a  'just  and  rea- 
sonable rate  of  toll'  for  transportation  of 
freight  and  passengers.  It  is  also  worthy  of 
note  that  in  the  case  of  State  t.  T.  &  N.  O. 
Railroad,  103  S.  W.  653,  the  San  Antonio 
Court  of  Civil  Appeals,  with  the  opinion  of 
the  Dallas  court  before  it,  held  the  Texas 
water-closet  statute  Invalid  in  the  following 
language:  'In  addition,  we  think  the  terms, 


"suitable  closet,"  "reasonably  clean  and  sani- 
tary condition,"  and  "reasonable  and  conven- 
ient distance,"  as  used  In  the  act  (at  least  the 
first  and  last  of  those  designations),  fall  to 
designate  with  sufficient  certainty  what  was 
required,  and  therefore  failed  to  apprise  the 
railway  companies  in  advance  of  what  they 
must  do  in  order  to  conform  to  the  act  The 
penal  statute  was  therefore  invalid.  This 
matter  is  also  referred  to  in  the  opinion  in 
the  case  above  cited.'  The  opinion  Just  re- 
ferred to,  by  the  San  Antonio  court,  is  the 
opinion  of  the  Supreme  Court  in  M.,  K.  &  T. 
Railway  Company  v.  State,  reported  in  100 
Tex.  420,  100  S.  W.  766,  reversing  the  Dallas 
Court  of  Civil'  Appeals  In  the  water-closet 
case  above  mentioned,  cited  by  counsel  for 
the  state.  The  Supreme  Court,  however,  in 
reversing  the  Court  of  Civil  Appeals,  does  not 
mention  that  portion  of  the  decision  of  the 
Court  of  Civil  Appeals  which  upholds  the  wa- 
ter-closet law  as  being  sufficiently  certain  in 
its  terms,  but  reverses  the  case  upon  anoth- 
er point  It  will  therefore  be  seen  that  the 
Supreme  Court  did  not.  In  any  way,  give  its 
sanction  to  the  holding  of  the  Court  of  Civil 
Appeals  Just  referred  to. 

"It  is  clear  in  the  court's  mind  that  the 
state  has  a  i)erfect  right  under  its  police 
powers  to  pass  and  enforce  a  statute  having 
the  same  object  in  view  as  the- present  one, 
and  the  court  also  appreciates  the  Importance 
of  this  law  to  the  people  it  is  designed  to  pro- 
tect; but  the  question  of  the  protection  of  the 
people  against  laws  so  indefinitely  drawn 
that  a  reasonable  person  cannot  know  in  ad- 
vance of  committing  an  act  that  be  will  be 
transgressing  a  law  which  may  deprive  him 
of  his  life,  liberty,  or  property  is  of  a  still 
blgher  degree  of  Importance  to  the  average 
man. 

"That  the  term  'light  repairs',  as  used  In 
the  present  act,  is  a  relative  one  there  can  be 
no  doubt,  and  it  also  seems  clear  that  the 
average  man  or  Juror  has  no  definite  concep- 
tion as  to  what  it  means,  when  applied  to  re- 
pairing general  railroad  equipment  Of 
course  It  does  not  mean  heavy  repairs,  and 
that  brings  us  back  to  the  question  of  what 
are  'light  repairs.'  Do  'light  repairs'  mean 
those  only  in  which  the  railway  company's 
outlay  in  dollars  and  cents  for  their  accom- 
plishment Is  small?  If  so,  bow  small?  Does 
it  mean  those  repairs  in  which  light  materials 
only  are  used?  If  so,  how  light?  Does  it 
mean  those  repairs  which  can  be  quickly 
made?  If  so,  how  quickly?  Or  do  all  these 
elements  In  a  greater  or  lesser  degree  enter 
Into  the  definition  of  the  term?  Is  it  cor- 
rect to  say  that  reasonable  minds  and  differ- 
ent Juries,  hearing  minutely  detailed  by  wit- 
nesses on  the  stand  the  Ids  and  outs  of  the 
railway  repair  business,  might  not  differ  as 
to  what  'light  repali?'  of  a  railroad  equip- 
ment mean?  Might  not  one  Jury  penalize  the 
railway  to-day,  and  another  hold  it  guiltless 
to-morrow  for  conducting  exactly  the  same 
kind  of  repairs?    Is  the  term  'light  re^pairs,' 
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when  applied  to  the  equipment  of  a  railroad, 
less  ambiguous  than  the  term  'narrow  and 
broad  tires'  when  applied  to  a  farmer's  or 
teamster's  wagon,  held  ambiguous  In  the  In- 
diana case,  or  the  terms  held  too  indefinite  to 
support  penal  statutes  mentioned  in  the  other 
cases  above  cited?  Does  the  statute  under 
consideration  in  any  sense  meet  the  require- 
ments of  certainty  laid  down  by  Judge  Uainea 
of  our  Supreme  Court  in  G.,  C.  &  S.  F.  RaU- 
way  Co.  V.  Dwyer,  quoted  above,  or  the  re- 
quirements of  any  of  the  other  courts  or  text- 
writers  who  have  had  occasion  to  consider 
the  matter?  It  seems  to  me  that  there  can  be 
but  one  answer,  and  that  in  the  negative. 

"Holding  the  views  I  do  as  to  the  law  of  the 
case,  it  becomes  my  duty  to  sustain  the  de- 
fendant's general  demurrer  to  plaintiff's  peti- 
tion, which  is  accordingly  done." 

This  opinion  of  the  trial  court  presents  and 
discusses  the  question  raised  by  the  demurrer 
so  clearly  and  exhaustively  that  it  is  un- 
necessary to  add  anything  thereto,  and  we 
adopt  it  as  the  opinion  of  this  court 

It  follows  that  the  judgment  of  the  court 
below  should  be  aflBrmed  and  it  has  been  so 
ordered. 

Affirmed. 


JAMES  et  al.  v.  GOLSON. 

(Court  of  Civil   Appeals  of  Texas.     El  Paso. 
April  0,  1914.) 

Appeal  and  Ebbor  (§  387*)— Appeal  Bond- 
Time  OF  Filing. 

Under  Rev.  St  1911,  art.  2084,  providmg 
that  an  apper.l  may  be  taken  by  filing  a  bond, 
eta,  within  20  days  after  the  expiration  of  the 
term,  but  that  if  the  term  may  by  law  continue 
more  than  eight  weeks,  the  bond  shall  be  filed 
within  20  days  after  the  notice  of  appeal  if 
plaintiff  resides  in  the  county,  and  within  30 
days  if  be  resides  out  of  the  county,  the  bond 
mast  be  filed  within  20  days  after  the  adjourn- 
ment of  the  trial  court,  where  appellant  is  a 
nonresident  and  the  record  does  not  show  that 
the  judgment   term   conld  have  continued   for 


more  than  eight  weeks,  and  the  appeal  will  be 
dismiased  where  the  bond  was  not  filed  within 
that  time. 

['Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (|  2064-2070;  Dec.  Dig.  | 
387.*i  ■ 

Appeal  from  District  Court,  Culberson 
County ;   Dan  M.  Jackson,  Judge. 

Action  between  Myrtle  B.  James  and  an- 
other and  B.  A.  Golson.  From  an  adverse 
Judgment,  the  first-named  parties  appeal. 
Appeal  dismissed. 

Hudspeth,  Dale  &  McDonald,  of  El  Paso, 
for  appellants.  Joe  Irby,  of  Van  Horn,  and 
R.  M.  Reed,  of  El  Paso,  for  appellee. 

HARPER,.  C.  J.  The  term  of  the  court  at 
which  the  Judgment  was  rendered  from 
which  this  appeal  is  prosecuted  adjourned 
on  the  10th  day  of  July,  1913.  The  appeal 
bond  was  filed  on  the  6th  day  of  August,  1913. 
The  bond  not  having  been  filed  within  20 
days  after  the  adjournment  of  the  trial  court, 
as  required  by  the  statute,  this  court  has 
no  Jurisdiction  to  hear  and  determine  the 
case,  and  the  appeal  must  be  dismissed.  Ar- 
ticle 2084,  Rev.  Civ.  Stat  1911. 

The  record  discloses  that  the  appellant  is 
a  nonresident  of  the  county  In  which  the 
Judgment  appealed  from  was  rendered,  but, 
under  the  statute  above  referred  to,  such  non- 
resident did  not  have  30  days  after  the  no- 
tice of  appeal  within  which  to  file  his  ap- 
peal bond,  because  there  is  nothing  In  the 
record  to  show  that  the  term  of  court  at 
which  the  Judgment  was  rendered  could  have 
continued  in  session  for  more  than  eight 
weeks,  in  which  latter  case  only  does  the  ap- 
pellant have  30  days  after  notice  of  appeal 
is  given  in  which  to  file  his  appeal  bond. 
Nash  V.  Noble,  52  Ter.  Ov.  App.  425,  114  S. 
W.  848 ;  Simpson  v.  Baker,  57  Tex.  Civ.  App. 
460,  122  S.  W.  959.  For  the  reasons  given 
the  cause  is  dismissed. 

Dismissed. 
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GARTBB  V.  ST.  LOUIS  SOUTHWBSTBEN 
RY.  CO.  or  TEXAS. 

(Gonrt   of  Oivil   Appeals  of  Tezaa.     Auatln. 

March  18,  1914.    Rehearing  Dspled 

April  22, 1914.) 

Railbojldb  ({  282*)— iHJxniKS  to  Lioknbxbs. 
A  petition  alleged  that  defendant  railway 
company,  negligently  and  in  violation  of  an  ordi- 
nance, permitteid  a  flr«  to  remain  on  iUi  riglit  of 
wajr ;  that  plaintiff,  an  employe  of  a  consignee, 
was  unloading  a  freight  car  near  the  fire,  and 
because  of  the  heat  was  made  sic.k  and  fell  into 
the  fire ;  and  also  that  defendant  was  negligent 
In  placing  the  car  so  near  the  fire  and  invitinK 
^alntifl  upon  the  premises  to  unload  it.  Held, 
that  it  stated  a  good  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  910-923;   Dec.  Dig.  f  282.*] 

Appeal  from  IMstilct  Court,  McLennan 
County;  Tom  L.  McCollongb,  Judge. 

Action  by  J.  R.  Carter  against  tbe  St 
Louis  Soatbweetem  Railway  Company  of 
Texas.  From  a  Judgment  on  demurrer  for 
defendant,  plaintlfl  appeals.  Reversed  and 
remanded. 

J.  E.  Yeager,  of  Waco,  for  appellant.  Scott 
ft  Ross,  of  Waco,  for  appellee. 

RICO,  J.  The  only  question  Involved  In 
this  appeal  Is  whether  or  not  appellee's  gen- 
eral demurrer  to  appellant's  petition  should 
have  been  sustained.  This  necessitates  set- 
ting out,  in  substance,  the  allegations  of  said 
petition,  which  charged  that  plaintiff  bad 
been  Injured  by  reason  of  defendant's  neg- 
ligence in  violating  an  ordinance  of  the  dty 
of  Waco  proliibltlng  any  person  from  mak- 
ing or  leaving  any  fire  In  any  public  place 
In  said  dty  without  safeguarding  the  same 
against  accidents,  etc,  alleging  that  defend- 
ant violated  said  ordinance  on  the  6th  of 
July,  1912,  by  building  and  permitting  a  fire 
to  remain  on  its  premises  near  its  depot  in 
the  city  of  Waco,  at  a  place  set  apart  for 
the  public  to  load  and  unload  cars;  that  on 
said  occasion  he,  as  an  employs  of  the  Her- 
rick  Hardware  Company,  a  mercantile  estab- 
lishment, had  been  sent  by  it  to  unload  a 
freight  car  left  at  said  place  by  defendant; 
that  he  began  to  unload  said  car  without 
noticing  the  fire  that  defendant  had  built 
and  allowed  to  remain  near  Its  right  of  way 
at  said  point,  which  had  burned  into  a  dan- 
gerous bed  of  coals,  so  covered  with  ashes 
as  to  be  unobservable,  and  which  was  not 
so  safeguarded  as  to  prevent  an  acddent  to 
any  one  who  might  be  working  at  or  near 
the  same ;  that  while  so  engaged  In  unload- 
ing said  freight  from  said  car  to  his  wagon 
In  the  sun  he  suddenly  felt  the  beat  of  said 
fire,  which  was  near  him,  and  for  the  first 
time  he  then  saw  said  fire  near  him  under 
said  bed  of  coals,  and  he  Immediately  be- 
gan to  feel  sick,  and  got  down  ofT  of  the 
wagon  and  attempted  to  get  away  far  enough 
to  cool  ofT;  that  he  became  faint  and  sick 
and  unconscious,  and  fell  Into  said  fire  and 
became  Injured;    that  said   fire  had   been 


bnllt  of  heavy  wood,  unknown  to  plaintiff, 
and  allov^  to  remain  there  in  a  bed  of 
coals  on  defendant's  right  of  way  and  In 
violation  of  said  ordinance,  and  was  daiiger- 
ous  to  any  person  so  engaged  in  unloading 
defendant's  trains;  and  plaintiff  alleges  that 
defendant's  negligence  In  bnUdlng,  permit- 
ting to  be  built,  and  allowing  said  fire  to  re- 
main so  near  said  car  was  the  proximate 
cause  of  his  unconsciousness  and  injuries, 
and  that  he  would  not  have  become  so  In- 
jured but  for  defendant's  negligence  In  build- 
ing said  fire  and  not  safeguarding  it  against 
accidents;  that  the  fact  of  plalntUTs  becom- 
ing unconscious  would  not  have  caused  said 
injuries,  but  for  defendant's  negligence;  that, 
if  the  court  should  hold  otherwise,  then 
plaintlfl  shows  that  defendant's  negligence 
was  the  proximate  concurrent  cause  of  said 
injuries;  that  plaintlfl  was  seriously  bunded 
about  the  hands  and  body  by  reason  of  said 
fire,  which  produced  painful  and  permanent 
wounds,  leaving  his  hand  disfigured  and  his 
fingers  permanently  stiffened,  causing  great 
suffering  and  pain.  He  further  alleged  that 
defendant  was  negligent  In  placing  said  car 
of  freight  80  near  such  fire  as  above  describ- 
ed, and  then  inviting  plaintiff  on  said  prem- 
ises to  unload  said  car,  without  calling  his 
attention  thereto,  which  he  alleged  was  un- 
known to  him,  and  that  the  building  and 
maintaining  of  such  fire,  and  the  placing  of 
the  car  so  near  to  It,  was  the  proximate 
cause  of  plaintiff's  Injuries,  or  was  the  prox- 
imate concurrent  cause  thereof,  and,  but  for 
such  negUgence  on  the  part  of  defendant, 
plaintiff  would  not  have  been  Injured,  as 
aforesaid. 

We  think  the  petition  states  a  good  cause 
of  action,  and  that  the  court  eired  in  sus- 
taining the  demurrer.  See  St  Louis,  B.  & 
M.  Ry.  Co.  V.  Maddox,  162  S.  W.  225 ;  Lynch 
v.  T.  A  P.  By.  Co.,  133  8.  W.  624;  Pecos* 
N.  T.  Ry.  Co.  V.  MaxweU,  166  S.  W.  660; 
Strayer  v.  Quincy,  O.  ft  K.  O.  Ry.  Co.  (Mo. 
App.)  166  8.  W.  T35;  M.,  K,  ft  T.  Ry.  Co.  of 
Tex.  V.  Thomas,  48  Tex.  Civ.  App.  646,  107 
S.  W.  868;  Hamilton  v.  T.  ft  P.  Ry.  Co.,  64 
Tex.  261,  68  Am.  Rep.  766;  T.  ft  P.  By.  Co. 
V.  Best  66  Tex.  116;  18  S.  W.  224;  S.  A.  ft 
A.  P.  Ry.  Co.  V.  Tnmey,  33  Tex.  Civ.  App. 
626,  78  8.  W.  260.  BeUevlng  that  the  court 
erred  as  above  Indicated,  the  Judgment  here- 
in Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


CARLA  LAND  ft  IRRIGATION  CO.  ▼.  DIM 
MIT  COUNTY  STATB  BANE  «t  al. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  26,  1914.    Rehearing  Denied 

April  22, 1914.) 

PUEADIRO     (I    148*)— CbOSS-AOTIOIT— DlTRB- 

■NT  Cattsk  or  Action. 

Plaintiff  sued  V.  and  another  on  a  note 
and  to  foreclose  a  chattel  mortgage,  executed  by 
v.  to  secure  the  note,  on  certain  mules  and 


Tor  other  nues  m«  lun*  topic  and  section  NUHBBR  In  Dee.  Olg.  4k  Am.  Dig.  K«r-Mo.  SerlM  *  Rep'r  IndezM 
166  S.W.— 67 


Digitized  by 


Google 


U5  aOOTHWqSTBBM  |tBPOBa?BB 


(Tex. 


taxin  Implementa,  and  alleged  that  the  property 
was  in  tne  possoHlon  of  an  irrigation  company, 
which  company  denied  that  the  chattels  were 
owned  by  V.  when  be  executed  the  mortgage, 
and  alleged  that  they  belonged  to  it,  and  V.  al- 
leged that  when  he  executed  the  mortgage  he  act- 
ed as  a  representative  of  the  irrigation  com- 
pany, and  that  the  money  was  procured  for  its 
benefit,  and  farther  alleged  by  way  of  cross-bill 
ths$  before  the  above  transaction  he  made  a 
contract  with  the  compcuiy  which  it  breached, 
necessitating  the  expenditure  of  a  certain  sum 
by  cross-complainant,  and  that  it  also  contracted 
to  clear  certain  land,  but  failed  to  do  t6,  that  it 
contracted  to  construct  a  flume  and  failed  to 
do  so,  and  also  alleged  that  cross-bomplainant 
was  put  to  certain  other  expenses  by  tiie  com- 
pany s  breach  of  its  contract,  and  prayed  dam- 
ages in  the  aggregate  of  sach  sums.  BM,  that 
the  matters  aueged  in  the  cross-bill  were  extra- 
neous to  the  cause  of  action  alleged  in  the  pe- 
tition, so  that  exceptions  should  have  been  sus- 
tained to  the  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C<mt  Dig.  i  299;  Dec.  Dig.  {  14&*] 

Appeal  from  Dimmit  Cotinty  Court;  J.  O. 
Rouse,  Judge. 

Action  by  the  Dimmit  Comity  State  Bank 
against  O.  W.'  Vanglin,  the  Carla  Land  & 
Irrigation  Company,  and  another,  In  which 
Vaughn  and  another,  filed  a  cross-bUl  against 
the  company.  From  a  Judgment  for  plalntifF, 
and  In  favor  of  Vaughn  against  the  company, 
the  latter  appeals.  Judgment  on  crossbill 
reversed,  and  judgment  rendered  dismissing 
the  cross-action,  and  Judgment  for  plalntitC 
against  Vaughn  and  another  affirmed. 

A.  L.  MaUock  and  Butlw  L.  Knight,  both 
of  San  Antonio,  for  appellant.  Vandervoort 
&  Johnson,  of  Carrlzo  Springs,  for  appellee. 

MOUBSTJND,  J.  The  Dimmit  Comity  State 
Bank  sued  O.  W.  Vaughn  and  Arthur  Ivy 
for  a  balance  due  upon  a  promtssory  note, 
dated  February  IS,  1912,  and  to  foreclose  a 
chattel  mortgage,  executed  by  Vangbu  to  said 
bank,  for  the  purpose  of  securing  the  pay- 
ment of  the  note,  on  four  mules,  one  Jersey 
cow,  two  Studebaker  wagons,  and  an  entire 
stock  of  farming  implements  and  accoutre- 
ments of  every  kind  In  the  possession  of 
Vaughn  in  Dimmit  county  at  the  date  of  the 
mortgage.  Plaintiff  alleged  that  Vaughn 
failed  and  refused  to  deliver  the  property  to 
plaintiff  when  demanded  for  the  purpose  of 
selUng  the  same,  and  that  said  property  was 
in  the  possession  of  the  Carla  Land  &  Irri- 
gation Company,  whlc^  was  withholding  pos- 
session thereof.  Plaintiff  prayed  for  Judg- 
ment on  the  note  a^lnst  Vaughn  and  Ivy, 
and  for  foreclosure  of  the  chattel  mortgage 
against  Vaughn  and  the  Carla  Land  &  Irriga- 
tion Company.  The  Carla  Land  &  Irriga- 
tion Company  answered  by  general  demur- 
rer, general  denial,  and  a  special  answer, 
denying  that  the  property  described  In  the 
chattel  mortgage  was  owned  by  Vaughn 
when  be  executed  such  Instrument,  and  al- 
leging that  the  mules,  wagons,  hack,  and 
farming  Implements,  tools  and  accoutre- 
ments, except  one  turning  plow  and  one  disc 


harrow  were  then  and  are  now  the  proper- 
ty of  said  company,  and  nevw  belonged  to 
Vaughn;  that  Vaushn  had  no  right  or  au- 
thority from  the  company  to  execute  said 
mortgage.  Vaughn  and  Ivy  answered  with  a 
goieral  denial  and  a  special  answer  in  which 
Vaughn  admitted  the  execution  of  the  mort- 
gage, but  claimed  that  he  was  the  sole  repre- 
sentative of  the  said  Carla  Land  &  Irriga- 
tion Company  at  that  time  in  Texas,  and  that 
the  money  was  procured  and  used  for  the 
benefit  of  the  said  company.  He  alleged  fur- 
ther, by  way  of  cross-bill  against  said  com- 
pany, that  about  October  24,  1911,  he  enter- 
ed Into  a  contract  with  said  company,  acting 
by  C.  A.  Albrecht,  treasurer,  who  was  act- 
ing within  the  scope  of  his  authority,  by  the 
terms  of  which  agreement  said  company 
bound  Itself  to  do  and  perform  certain  things 
and  to  furnish  certain  moneys,  but  violated 
Its  contract,  necessitating  the  expenditure  of 
$500  by  Vaughn,  which  he  would  not  have 
expended  it  said  company  had  not  violated  its 
contract;  that  said  company  contracted  to 
clear  additional  land,  but  taUed  to  do  so, 
and  Vaughn  had  the  same  cleared  at  his 
own  expense,  In  order  to  have  enough  land 
to  plant  his  onions,  paying  therefor  |67; 
that  the  company  contracted  to  build  a  flume, 
but  failed  to  do  so,  and  Vaughn  had  such 
flume  constructed  at  a  cost  of  $122;  that  un- 
der said  contract  he  was  to  pay  for  feed 
when  he  used  the  mules,  but  during  four 
months  he  did  not  use  them,  and  was  com- 
pelled to  feed  them  during  said  time  at  an 
expense  of  $240,  for  the  benefit  of  said  com- 
pany; that  in  feeding  guests  of  the  com- 
pany he  was  forced  to  expend  $116;  that  the 
company  owed  him  $121,  one-fourth  of  the 
cost  of  delivering  4,866  crates  of  onions  at 
Asherton  and  $15  for  three  days'  work  In  re- 
placing and  repairing  windmills;  that  dur- 
ing the  term  of  his  contract  the  company 
rented  its  entire  premises,  including  the  part 
rented  to  him,  to  pasture  a  large  number  of 
cattle,  and  the  fence  around  the  80  acres 
cultivated  by  him  was  In  bad  condition,  so 
that  the  cattle  broke  the  same  and  damaged 
him  in  the  sum  of  $450  by  destroying  his 
crop  and  preventing  him  from  planting  and 
raising  crops;  further  that  in  order  to  get 
out  of  the  farm,  he  was  forced  to  make  a 
mile  of  road  which  the  company  agreed  to 
build,  which  road  cost  him  $37;  that  by  rea- 
son of  such  wrongful  acts  and  breach  of  con- 
tract by  the  company  he  was  damaged  In 
excess  of  $1,000.  The  Carla  Land  &  Irriga- 
tion Company,  in  answer  to  Vaughn's  plead- 
ing, filed  a  general  demurrer,  a  special  ex- 
ception, a  general  denial,  and  a  special  an- 
swer, denying  that  Vaughn  executed  the 
mortgage  as  the  representative  of  said  com- 
pany, or  that  he  got  the  money  from  plain- 
tiff for  the  benefit  of  said  company,  or  used 
same,  or  any  part  thereof,  for  the  benefit  of 
said  company,  and  alleged  that  It  did  not 
know,  at  the  time  Vaughn  executed  the  mort- 
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gage  and  borrowed  tbe  money,  tliat  be  had 
done  BO.  Said  company  further  denied  tbat 
Vaughn  was  its  sole  agent  In  <Dimmlt  county 
at  the  time  the  mortgage  was  executed,  and 
that  Vanghn  had  any  right  or  authority  to 
bind  it  by  the*  execution  of  any  such  mort- 
gage or  note,  and  alleged  that  if  Vaughn  ex- 
ecuted snch  mortgage  and  note,  he  exceeded 
his  authority,  and  was  acting  outside  of  the 
apparent  scope  of  his  authority,  and  such 
acts,  if  performed  as  agent  of  said  compa- 
ny, were  ultra  vires  and  not  authorized,  ratl- 
fled,  or  con&rmed  by  the  company;  that  said 
company  is  a  corporation  formed  under  the 
laws  of  Texas  for  the  purpose  of  the  erection 
or  repair  of  any  building  or  Improvements 
and  the  accumulation  and  loaning  of  money 
for  such  purposes,  and  for  the  purchase,  sale, 
and  subdivision  of  real  property  in  towns, 
cities,  and  villages  and  their  suburbs,  not 
exceeding  two  miles  beyond  their  limits,  and 
for  the  accumulation  and  loaning  of  money 
for  that  purpose,  and  the  alleged  mortgaging 
of  the  company's  proi>erty  to  plaintiff  by 
Vaughn  to  secure  the  payment  of  the  note 
sued  on  was  beyond  the  scope  of  the  power 
conferred  by  said  company's  charter,  and 
therefore  void.  A  verdict  was  returned  in 
favor  of  the  bank  for  f 358.38  and  foreclosure 
of  lien  on  one  cow,  one  disc  harrow  and  two 
turning  plows,  and  in  favor  of  Vaughn  as 
follows:  Clearing  land,  $33.50,  building  flume, 
$122,  feeding  mules,  $120,  feeding  prospec- 
tors, $111,  hauling  windmUl,  $15,  hauling 
onions,  $72.84,  and  damage  by  cattle,  $450,  ag- 
gregating $924.34,  from  which  the  Jury  de- 
ducted a  credit  of  $450.34,  due  the  company 
for  supplies  and  interest,  although  no  snch 
credit  was  pleaded,  leaving  $474.34.  Judg- 
ment was  entered  in  accordance  with  the  ver- 
dict, from  which  the  company  appealed. 

By  the  first  assignment  of  error  complaint 
is  made  because  the  court  overruled  appel- 
lant's si)eclal  exception  to  Vaughn's  answer 
and  cross-bill,  by  which  each  item  of  said 
cross-bill  is  attacked  as  an  attempt  to  set  up 
a  new  and  distinct  cause  of  action  against 
the  company,  not  in  any  way  connected  with 
the  cause  of  action  set  forth  in  plaintiff's  pe- 
tition, and  it  is  further  urged  that  if  Vaughn 
has  any  cause  of  action  against  the  company 
on  account  of  the  matters  alleged  In  said 
cross-bill,  such  cause  of  action  is  altogeth- 
er of  different  and  distinct  transactions  be- 
tween the  company  and  Vaughn,  which  have 
no  connection  with  the  cause  of  action  sued 
upon  by  plaintiff,  and  said  answer  and  cross- 
bill shows  a  misjoinder  of  actions.  No  cause 
of  action  is  asserted  by  Vaughn  as  to  the 
property  mortgaged,  nor  is  any  asserted 
against  him  by  the  company  because  he 
mortgaged  the  property.  No  contention  was 
made  by  Vaughn  that  the  property  mortgag- 
ed by  him  had  been  unlawfully  taken  from  his 
possession,  ot  tbat  be  was,  at  the  time  of  the 


suit,  entitied  to  the  possession  thereof.  The 
mortgaged  property  belonging  to  appellant 
bad  come  into  the  possession  of  Vanghn  un- 
der a  lease  contract,  but  he  made  no  conten- 
tion that  such  contract  gave  him  the  right  to 
keep  possession  after  his  tenancy  expired,  or 
that  such  contract  created  the  relation  of 
principal  and  agent  between  liim  and  the 
company,  or  authorized  him  to  mortgage  the 
property.  He  undertakes  to  sue  the  com- 
pany for  various  items  of  damages  arising 
from  its  alleged  failure  to  perform  the  obli- 
gations imposed  upon  it  by  the  lease  con- 
tract, and  for  other  claims,  none  of  which  are 
connected  with  the  plaintiff's  cause  of  action, 
and  if  his  suit  against  appellant  can  be  per- 
mitted, we  see  no  reason  why  in  all  cases  co- 
defendants  should  not  be  permitted  to  litigate 
between  themselves  all  their  claims  against 
each  other.  Certainly  the  plaintiff  can  ob- 
ject to  such  a  proceeding,  and  a  defendant 
can  also  object  thereto.  Appellant  was  enti- 
tled to  have  his  case,  as  made  by  plaintiff's 
pleadings,  his  answer  and  Vaughn's  answer, 
determined  without  the  extraneous  matters 
asserted  in  the  cross-bill  being  injected  into 
the  case^  The  Joinder  of  the  cross-bill  by 
Vaughn  with  that  of  plaintiff  "was  calculat- 
ed to  disturb  the  orderly  course  of  procedure 
and  to  occasion  delay,"  and  the  court  should 
have  sustained  the  exception.  Coutlett  v. 
Mortg.  Co.,  60  S.  W.  817;  Keel  &  Son  v.  Oratn 
Co.,  143  8.  W.  238;  Frey  v.  Ry.  Co.,  SeTex. 
465,  25  S.  W.  609;  Stewart  v.  Gordon,  65 
Tex.  344;  Johnson  v.  Davis,  7  Tex.  173.  The 
assignment  is  sustained.  : 

All  the  remaining  assignments  of  error, 
except  the  sixth,  are  based  upon  the  admis- 
sion of  evidence  in  support  of  the  cross-bill, 
charges  with  reference  thereto,  and  the  suf- 
ficiency of  the  evidence  to  sustain  certain 
items  thereof.  As  all  these  matters  should 
have  been  eliminated  from  the  case,  by  sus- 
taining the  exception  to  the  cross-bUl,  we 
need  not  consider  such  assignments. 

The  sixth  assignment  complains  of  the  ad- 
mission of  evidence  prejudicial  to  appellant, 
upon  the  issues  made  by  the  cross-action,  and 
not  authorized  by  any  pleadings  in  the  case. 
Such  assignment  is,  however,  also  imma- 
terial, in  view  of  the  disposition  we  make  of 
the  cross-action.  The  Judgment  of  the  coun- 
ty court  overruling  the  exception  and  render- 
ing Judgment  in  favor  of  Vaughn  against 
appellant  will  be  reversed,  and  Judgment  here 
rendered  dismissing  the  cross-action  by 
Vaughn  against  appellant,  but  without  prej- 
udice to  the  right  of  Vaughn  to  bring  an  in- 
dependent suit  for  the  damages  claimed. 
The  Judgment  in  favor  of  the  Dimmit  County 
State  Bank  against  Vaugtm  and  Ivy  and  for 
foreclosure  of  its  lien  upon  the  property  ad- 
judged subject  thereto  is  not  disturbed.  The 
costs  of  this  appeal  will  be  assessed  against 
Vau^ui. 
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JOHNSON  T.  HOOVBB  &  IiTONS. 


(Cbnit  of  CiTil  Appeals  of  Texas.     AmarQlo. 

March  21,  1914.    Rehearing  Denied 

April  11,  1814.) 

1.  Afpkai.  awd  E^rbob  (§  499*)— R^ooBD— Ob- 
jsonoiiB  TO  Ohabok. 

The  record  miut  shoTf  objections  to  tne 
charge  were  made  before  it  was  read  to  the 
jury ;  objections  not  so  presented  being,  by 
provision    of   Acts    33d    Leg.    c.    CO,    deemed 

[Ed.  Note.— For  other  eases,  see  Appeal  wid 
Error,  Cent  Dig.  K  2295-2298;  Dec.  $  499.  •] 

2.  Appeai,  and  Bbboe  (g  COI'^—Rkcobd— Ex- 
ceptions —  OvKBBUiiiNo  Objections  xo 
Chaboe. 

The  record  must  show  that  exceptions 
were  reserved  to  the  OTerroIing  of  objections  to 
the  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2300-2305;  Dec.  Dig.  S 
601.*] 

8.  Affbai.  and  Ebbob  (I  601*)— Recobd— Bx- 
■   OBPTioNa— RmroaAL  of  Instbuctions.    . 

Acts  33d  Leg.  c.  68,  providing  that  the  rtd- 
ing  refusing  instructions  shall  be  regarded  as 
approved,  unless  excepted  to,  the  record  must 
show  the  reservation  of  the  exception. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2300-2306:    Dec.  Dig.  i 
601.*] 
4.  AoooBD  AND  Satisfaction  (t  11*)  —  Com- 

PBOUISK   AND   SeTTLEICENT  —  PaBT   PaTMENT 

OF  Undisputed  Ci<aim.  .  ,    ,    .. 

Where  plaintifCs  sold  wheat  to  defendant, 
and  there  was  no  controver«y  as  to  the  amount 
due,  -the  sending  by  him  to  them  of  a  check  of 
another  for  a  less  amount,  though  indorsed  as 
balance  thereon,  and  their  acceptance  thereof, 
does  not  defeat  their  claim  for  the  balance; 
there  bring  no  consideration  for  surrender 
thereoL 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  75-82;  Dec  Dig.  S 
ll.*l 

6.  Pbincipai.  and  Agent  (|  142*)  — Undis- 
closed Agknot— Notice.  ,.._.-      , 
The  sending  by  defendant  to  plaintiffs  or 
the  check  of  another  for  part  of  the  price,  after 
sale  by  plaintiffs  to  defendant,   personally,  or 
wheat  had  been  consummated  by  delivery,  could 
not  operate  as  notice  that  he  was  buying  for 
■ndt  other.  „  .    .     , 
[Bd.  Note.— For   other   cases,   see   Principal 
and   Agent,   Cent    Dig.   I   501;    Dec.   Dig.    i 
142.*] 

Appeal  from  District  Court,  Hemphill 
County;  F.  P.  Oreever,  Judge. 

Action  by  Hoover  &  Lyons  against  J.  F. 
Johnson.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

N.  P.  Willis  and  Frank  Willis,  both  of 
Canadian,  for  appellant  Hoover  &  Hoover, 
of  Canadian,  for  appellees. 

HENDRICKS,  J.  This  controversy  arose 
over  the  sale  and  delivery  of  wheat  by  the 
appellees  to  the  appellant,  and  the  payment 
by  the  appellant  with  a  check  of  the  Johnson 
Mercantile  Company,  for  said  wheat,  with  a 
recitation  npon  said  check,  "Balance  on  Lyon 
wheat"  Appdlees  claim  to  have  sold  the 
wheat  to  appellant  Individually.  Appellant 
alleges  that  he  purchased  the  wheat  as  agent 


for  tlie  Johnson  Mercantile  Company,  «f 
which  appellees  had  notice,  and  that  tba 
execution  and  delivery  of  the  check  with  tlia 
Indorsement  upon  the  same  was  a  full  set- 
tlement as  a  consideration  for  the  wheat 
The  appellant's  brief  embodies  assignments 
of  error  leveled  at  the  action  of  the  trial 
court,  by  either  complaining  of  some  phase 
of  the  general  charge  of  the  court,  or  of  the 
refusal  of  the  trial  court  in  falling  to  give 
some  special  instmction  reqaested  by  him, 
except  the  last  assignment,  which  is  a  com- 
plaint that  the  verdict  and  judgment  is  con- 
trary to  the  law  and  the  evidence. 

[1-3]  As  to  the  objections  to  the  general 
charge  and  the  attempted  complaint  of  the 
action  of  the  court  in  refustug  the  special 
charges,  the  condition  of  the  record  is  such 
that,  under  the  Acts  of  the  Thirty-Third 
LeglJslature  with  reference  to  the  tirial  of 
causes  and  the  submission  of  general  and 
specially  requested  Instructions  to  the  jury, 
he  is  unable  to  complain  on. account  of  the 
Inadequacy  or  total  lack  of  exceptions.  Gen- 
eral Laws  of  Texas,  Session  Acts,  p.  113. 

We  find  objections  to  the  charge  in  the 
record,  purported  to  have  been  made  by  the 
recitations  in  the  pleading  before  the  charge 
of  the  court  was  read  to  the  jury.  However, 
there  is  no  preservation  of  exceptions  to  the 
action  of  the  court  in  this  respect,  nor  any 
approved  record  showing  when  the  objections 
were  made.  The  statute  imperatively  pre- 
scribed that  the  objections  shall,  in  every 
instance,  be  presented  to  the  court  before 
the  charge  is  read  to  the  Jury,  and  all  ob- 
jections not  so  made  and  presented  shall  be 
considered  as  waived,  necessarily  requiring 
the  incorporation  of  the  fact  of  the  presenta- 
tion to  the  court  of  the  objections  before  the 
charge  was  read  to  the  jury  into  the  record; 
and  exceptions  should  be  reserved  thereto  not 
exhibited  in  tUs  record.  The  recitation  in 
the  pleading  la  insufflclent — the  court  must 
act  and  exceptions  be  properly  preserved. 
As  to  the  refusal  of  special  charges,  the  stat- 
ute also  states  that  the  ruling  of  the  court  In 
refusing  instructions  to  the  jury  shall  be 
regarded  as  approved,  unless  excepted  to, 
which  is  likewise  omitted  In  this  record. 
Quanah,  Acme  4  Pacific  Ry.  Co.  et  al..  Ap- 
pellants, V.  W.  W.  Galloway,  Appellee,  No. 
575,  165  8.  W.  548,  March  14,  1914;  Mutual 
Life  Insurance  Association  of  Donley  County, 
Tex.,  V.  Mrs.  S.  F.  Rhoderlck,  164  S.  W.  1067, 
March  14,  1914. 

[4]  The  tenth  ground  of  the  motion  for 
new  trial,  brought  forward  In  the  brief,  to 
substantially  as  follows:  The  verdict  is  con- 
trary to  the  evidence,  in  that  the  testimony 
discloses  that  the  matters  In  controversy,  as 
between  the  plaintiffs  and  the  Johnson  Mer- 
cantile Company,  were  finally  closed  by  set- 
tiement  between  J.  F.  Johnson  as  president 
of  the  corporation  and  Reese  Johnson,  acting 
in  the  scope,  or  apparent  scope,  of  hto  author- 
ity as  agent  for  the  plaintiffs.  As  stated, 
appellees  claim  they  sold  the  wheat  to  J.  F. 
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Johnson  IndlTldually,  and  not  to  the  cor- 
poration. The  Jury  evidently  found  In  their 
favor  upon  that  Issue,  and  concluded  the 
question.  Even  U  J.  F.  Johnson  was  buying 
the  wheat  for  the  Mercantile  Company,  the 
apjDellees  bad  no  notice  of  that  fact;  the 
Juiy  said  J.  F.  Johnson  was  buying  It  for 
himself;  hence  If  that  be  true,  the  amount 
as  between  appellees  and  J.  F.  Johnson  Is  an 
undisputed  liquidated  demand  for  the  wheat 
purchased,  without  the  semblance  of  a  bona 
fide  controversy  between  him  as  an  Individu- 
al and  the  appellees  as  the  vendors  as  to  the 
amount  actually  owing.  Consequently,  If 
J.  F.  Johnson,  as  an  ladlvldual,  purchased 
the  wheat,  and  the  trade  was  a  consummated 
transaction,  though  afterwards  he  gave  the 
Johnson  Mercantile  Company's  check  in  pay- 
ment of  same,  and  Indorsed  that  It  was  a 
balance  on  wheat,  and  If  It  were  a  less 
amount  paid  by  J.  F.  Johnson,  In  attempted 
payment  for  a  greater  liquidated  debt,  there 
Is  no  consideration,  and  the  debt  was  un- 
paid. In  the 'case  of  Bergman  Produce  Co. 
V.  Brown,  156  S.  W.  1104,  we  quoted  with  ap- 
Itroval.the  case  of  Cunningham  v.  Construc- 
tion Co.,  134  Ky.  198,  119  S.  W.  765,  as  fol- 
lows: "The  payment  or  tender  of  a  sum  less 
than  the  amount  of  the  debt,  even  though 
accompanied  with  a  statement  that  It  Is  In 
full,  though  accepted  by  the  creditor,  does 
not  operate  to  defeat  the  creditor  from  col- 
lecting the  balance  of  the  debt,  for  the  rea- 
son that  there  la  no  consideration  for  the 
surrender  of  the  unpaid  portion."  This  we 
think  is  settled  law,  and  all  the  cases  cited 
by  appellant  are  clearly  distinguishable  from 
the  case  made. 

[I]  We  Infer  fr»m  the  record  that  the 
check,  though  apparently  given  by  the  Mer- 
cantile Company,  was  accepted  after  the  con- 
summation of  the  sale  and  delivery  of  the 
wheat,  and  could  not  then  afFord  notice;  un- 
<ler  the  jury's  verdict  the  trade  was  made 
with  Johnson  individually. 

The  lodgment  to  affirmed. 


FIKB  ASS'N  OF  PHILADELPmA  v. 
STRATHORN. 

(Court  of  Civil  .\ppealB  of  Texas.     Amarlllo. 

March  Sa,  1914.    Rehearing  Denied 

AprU  18, 1914.) 

1.  Appk&i.  ANn  ElBBOB  (|  9S8*)  —  VvcmWT- 

TIONS   —    EXTKNSIOSr    OF    TiMX    FOB    FnjNO 

Birx  OF  Exceptions— ExiSTSNCK  of  Good 

Caxtsx. 

Where  the  trial  court,  authorized  on  good 
cause  shown  to  extend  the  time  for  the  ming 
of  bills  of  exception,  extended  the  time,  the 
court  on  appeal,  in  the  absence  of  a  contrary 
showing,  wul  presume  that  good  cause  was 
shown,  and  bills  of  exception,  filed  within  the 
time  as  extended,  most  lie  considered. 

[Ed.  Note.— FV>r  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  H  8795-8803;    Dec  Dig.  | 

2.  PI.EADIITO  rt  279*)  —  SUPPLEMSHTAL  PlTl- 

TTOW— Nkw  Cattsk  of  Action. 

Where  insured,  in  a  fire  policy,  sought  a 
recovery  only  tor  the  destruction  of  a  concrete 


buUding  covered  by  the  policy,  and  made  no 
claim  for  injury  by  fire  to  on  iron  building,  and 
Insured  sought  to  avoid  liability  by  reason  of 
additional  insurance  on  the  iron  building,  a 
supplemental  petition,  alleging  that  the  policy 
was  intended  not  to  cover  the  iron  building,  and 
that,  if  it  did  cover  it,  it  was  a  fraud,  did  not 
set  up  R  new  cause  oi  action,  but  was  an  an- 
swer whicli,  if  supported  by  evidence,  prevented 
insurer  from  defeating  a  recoverv  by  setting  up 
a  contract  wliich  was  never  made,  or,  if  made, 
was  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {{  836-841 ;   Dec.  Dig.  {  279.*] 

3.  INSTTBANCI  (8  669*)— FiBK  InsUBANCB— Bv- 
ISENCB— INOTBTTOTIOMB. 

Where^  in  an  action  on  a  fire  policy  cover- 
ing a  concrete  building,  insured's  evidence  show- 
ed that  the  standing  walls  could  not  be  utilized 
for  reconstruction,  and  insurer  showed  that 
certain  portions  could  be  used,  but  did  not  show 
what  it  would  cost  to  put  them  in  a  condition 
on  which  to  place  a  building,  or  the  value  of 
the  walls,  or  the  extent  of  the  depreciation  in 
the  building,  a  charge  that  a  building  is  not  a 
total  loss  so  long  as  its  identity  is  left  and  so 
long  as  the  remnant  may  be  reasonably  adapted 
for  use  on  which  to  restore  the  building,  but  a 
buUding  is  a  total  less  unless  the  remnant  is 
of  ttiat  substantial  character  that  if  the  same 
was  restored  or  repaired,  it  would  be  considered 
the  old  structure  and  not  a  new  baildioK,  was 
sufficientiy  favorable  to  insurer  in  defining  total 
loss. 

{Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1606,  1771-1784;  Dee.  Dig.  i 
669.*] 

4.  INSUKANOC    (8    698*)— FiBB    INBUBANOB    — 
lOABIUTX— I NTEBEST. 

Where  an  insured  building  is  destroyed, 
the  amount  of  the  policy  is  doe  when  the  loss 
occurred,  and  it  will  bear  interest  from  that 
date,  though  the  policy  provides  that  any  sum 
for  whichlnsurer  may  be  liable  will  not  be  due 
until  60  days  after  proof  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1494;    Dec.  Dig.  i  598.*] 

Appeal  from  District  Court,  Scurry  Coun- 
ty ;  Jno.  B.  Thomas,  Judge. 

Action  by  Joe  Strayhorn  against  the  Fire 
Association  of  Philadelphia.  From  a  Judg- 
ment for  plalntur,  defendant  appeals.  Af- 
firmed. 

Crane  &  Crane^  of  Dallas,  for  appellant 
Beall  &  BeaU,  of  Sweetwater,  and  Perkins  & 
Perkins,  of  Snyder,  for  appelliee. 

HUFF,  G.  J.  The  appellee,  Joe  Strayhorn, 
sued  the  apj)eUant,  the  Fire  Association  of 
FhUadelpbia,  on  a  fire  Insurance  policy,  al- 
leging that  appellant  Insured  him  from  loss 
by  fire,  not  to  exceed  $4,500,  on  his  gravel- 
roof,  concrete  building  located  on  lot  2,  block 
3,  in  the  Blankenshlp  addition  to  the  town 
of  Snyder,  and  alleged  the  destroctidn  of  the 
building  by  fire  on  the  19th  day  of  December, 
1911. 

The  appellant,  by  answer,  replied:  That  It 
agreed  to  Insure  the  appellee  against  all  di- 
rect loss  by  fire  to  his  one-story  gravel-roof, 
concrete  bnlldlng  and  the  Ironclad  ware- 
house adjoining  on  the  side  and  the  rear 
thereof;  the  same  being  located  117.21, 117.21, 
rear  113.17  on  the  north  side  of  West  street, 
in  block  No.  3  in  Blankenshlp  addition  to  the 
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town  of  Snyder,  mibject  to  certain  conditions 
and  warranties  contained  In  the  policy,  which 
Is  as  follows:  "This  entire  policy  unless  oth- 
erwise provided  by  agreement  and  Indorsed 
hereon,  or  added  hereto,  shall  be  void  U  the 
Insured  now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  Insurance, 
whether  valid  or  not,  on  property  covered 
In  the  whole  or  In  part  by  this  policy."  That, 
under  the  terms  of  the  policy  sued  on,  appel- 
lee was  authorized  to  procure  other  addition- 
al insurance  on  the  property  In  an  amount 
not  to  exceed  $3,500.  That  the  policy  was 
void  because  appellee  had  procured  additional 
Insurance,  covering  in  whole  or  In  part  the 
property  described  in  the  policy  in  excess  of 
the  amount  authorized.  And  appellant  fur^ 
ther  denied  by  allegation  that  the  building 
was  a  total  loss.  By  supplemental  petition 
appellee  alleged  that  It  was  untrue  that  he 
had  taken  out  additional  concurrent  Insur- 
ance upon  the  concrete  building  described  in 
his  original  petition  in  excess  of  the  amount 
as  provided  in  the  policy,  and  that  in  that 
connection,  if  appellant  contended  that  the 
poUcy  sued  on  covered  other  of  appellee's 
property  than  that  of  the  concrete  building, 
appellant's  local  agent.  In  writing  said  policy, 
had  no  agreement,  authority,  or  instructions 
from  appellee  to  so  incorporate  any  buUdlng 
other  than  the  concrete  building  in  the  policy, 
and  that  he  had  no  Icnowledge  whatever  of 
any  other  building  being  Included  at  the  time 
of  writing  the  policy  or  subsequent  thereto; 
that,  prior  to  writing  the  policy  in  question, 
the  local  agent  of  appellant  had  been  writing 
appellee's  policies  on  the  concrete  building  to 
keep  the  policies  renewed  thereon,  which  was 
the  only  instructions  he  had  given  to  such 
agents,  and,  if  the  policy  included  other  prop- 
erty than  the  concrete  building,  then  the  act 
in  so  Including  such  property  was  a  fraud  on 
appellee's  understanding.  Instructions,  and 
rights.  He  set  out  fully  the  reason  for  his 
failure  to  discover  the  additional  property 
In  the  policy,  and  asked,  if  It  should  develop 
that  the  ironclad  buildings  were  so  Included 
In  the  policy,  then  that  the  policy  sued  on  be 
reformed  and  amended  so  as  to  cover  the  con- 
crete building  alone,  according  to  the  agree- 
ment, understanding  and  instructions  given 
to  the  local  agents  of  appellant 

By  supplemental  answer,  appellant  except- 
ed specially  to  the  supplemental  petition  of 
appellee  to  reform  the  policy  on  the  ground 
that  said  allegations  were  not  In  replication 
of  any  matter  that  could  be  pleaded  In  bis 
supplemental  petltloD.  This  exception  was 
overruled  by  the  trial  court 

The  facts  show  that  appdiant  Issued  the 
policy  described  In  appellee's  petition  cover- 
ing tile  property  described  therein,  and  that 
the  building  was  burned  on  the  19th  of  De- 
cember, 1911.  The  building  was  a  one-story 
concrete  building  of  the  kind  called  slush 
waU  building;  the  walls  were  some  21  or  22 
feet  high,  and  plastered  on  the  Inside,  and 
bad  a  double  deck  about  one-third  of  the 


building.  It  had  a  plank  flooring,  and  the 
double  deck  also  had  a  plank  flooring.  From 
the  celling  up  to  the  top  It  was  well  built  and 
braced  for  the  purpose  of  carrying  a  tar  and 
gravel  roof,  or  a  heavy  roof;  that  there  ■vren 
two  lines  of  stringers  across,  one  for  the  cell- 
ing and  one  for  the  roof  to  lie  on,  and  It 
sloped  back  towards  the  north  or  the  rear. 
There  were  two  rows  of  posts  through  the 
building  to  hold  up  the  roof.  At  the  time  the 
fire  occurred.  It  was  occupied  by  a  stock  of 
merchandise,  consisting  of  wagons,  buggies, 
etc.  All  the  stock  Inside  was  consumed  in 
the  flre. 

The  appellee's  testimony  Is  to  the  effect 
that  he  found  the  walls  were  decaying  rap- 
Idly,  caused  by  the  fire.  That  immediately 
after  the  flre  the  walls  had  begun  to  slough 
otr,  and  that  they  had  a  number  of  cracks  In 
them,  and  that  they  did  not  have  one  before 
the  flre.  The  east  wall  had  three  cracks  in 
It  that  It  did  not  have  before,  and  that  It 
was  out  of  line  a  good  deal  more  than  it  was 
before  the  flre.  It  was  shown  that  this  wall, 
when  the  building  was  constructed,  wa^ 
built  out  of  line  and  a  little  bit  crooked. 
Each  of  the  walls  were  11  Inches  thick.  The 
south  front  wall  fell  to  the  ground.  There 
were  some  cracks  in  the  west  wall.  l%e 
north  wall  was  badly  cracked.  There  were 
no  openings  in  the  said  wall  except  some 
small  openings  about  10  or  12  Inches  near 
the  top  of  the  walls.  The  walls  were  made 
oat  of  gravel  and  concrete.  After  the  fire, 
the  witnesses  for  appellee  state  that  the  tex- 
ture of  those  walls,  especially  inside,  was 
very  soft  and  sloughed  off  and  was  rotten. 
The  walls  were  of  sol  id  .concrete;  were  not 
hollow  blocks.  The  testimony  offered  by  ap- 
pellee was  to  the  effect  that  no  part  of  the 
wall  left  standing  could  be  utilized  in  re- 
building or  as  a  basis  to  rebuild. 

The  appellant  offered  one  witness,  who 
gave  his  experience  as  a  contractor  and 
builder  and  knowledge  of  such  matters,  as 
well  as  the  effect  of  flre  on  walls  of  this 
character.  He  testified  that  he,  at  the  In- 
stance of  the  insurance  company,  went  over 
the  remains  of  the  buUdlng  and  measured  the 
walls  and  took  an  Inventory  of  what  he  con- 
sidered damaged  and  would  be  called  a  total 
loss  and  what  might  be  used  to  build  b^ck 
again ;  that  he  found  the  front  or  south  wall 
collapsed  and  fallen  into  the  street;  that  the 
rear  wall  was  in  bad  shape  around  where 
the  window  openings  had  been;  that  in  his 
opinion  the  north  or  rear  wall  ought  to  come 
down;  that,  as  to  the  west  wall,  the  inside 
plaster  was  intact  on  about  half  of  the  wall ; 
that  the  exterior  of  this  wall  had  the  finish 
coat  of  cement  and  was  in  good  shape  up  to 
those  little  diamond-shaped  windows  In  the 
wall;  that  In  general  over  that  west  wall 
the  plaster  had  not  come  off.  ^e  found  that 
on  the  Inside  surface  of  the  west  wall  the 
sand  and  cement  had  come  apart  and  had 
disintegrated,  some  to  a  slight  depth  and' 
scaled  off  on  the  surface,  he  should  say  not 
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over  an'lndb  in  depth  In  any  place,  and  in 
many  places  not.  at  all;  that  np  to  a  height 
of  12  feet,  or  np  to  the  bottom  of  those  little 
diamond-shaped  windows,  the  west  wall  w^ 
true,  straight,  and  dean ;  that  the  east  wall 
had  a  cement  coat  on  the  ontslde,  and  is  as 
nice  and  clean  a  wall  as  he  ever  saw;  that 
the  cement  work  is  not  even  cracked  and  is 
in  good  condition;  that  abont  the  windows  it 
leans  ont  a  little,  and  he  would  recommend 
taking  it  down  to  the  bottom  of  those  little 
diamond-shaped  windows,  which  were  abont 
12  feet  from  the  ground.  He  further  stated 
that  he  noticed  on  the  outside  of  the  wall 
a  parpendlcnlar  crack  through  the  outer  side 
of  the  cement,  but  this  crack  did  not  run 
through  the  wall ;  that  there  were  no  cracks 
through  the  wall;  that  on  the  inside  of  the 
wall  be  noticed  three  small  perpendicular 
cracks ;  that  th«e  three  cracks  that  he  found 
on  the  inside  of  the  wall  did  not  appear  on 
the  outside;  that  there  is  one  small  cradc 
in  the  west  wall,  but  it  does  not  go  through 
the  wall  at  all;  that  he  made  the  measure- 
ment  of  the  height  of  the  walls  and  found 
them  to  be  21  or  22  feet  from  the  ground. 
He  further  stated  that  he  had  examined  the 
walls  on  the  morning  that  be  testified,  and 
that  they  were  Just  the  same  then  as  they 
wjere  when  he  was  there  on  the  first  trip. 
The  witness  stated  in  his  opinion  that  the 
north  and  south  walls  in  the  building  should 
not  be  utilized  in  rebuilding,  but  tliat  the 
east  and  west  walls  could  be  used  np  to  a 
certain  height  of  some  8,  10,  or  12  feet  The 
testimony  is  conflicting  as  to  whether  or  not 
the  east  and  west  walls  could  be  used  as  a 
basis  for  rebuilding  and  in  placing  the  bulld- 
ii^  back  In  the  condition  it  was  before  the 
fire. 

[1]  The  first  question  presented  for  our 
consideration  is  appellee's  motion  to  strike 
out  the  bills  of  exception  filed  in  this  case. 
By  agreement  of  the  parties  hereto,  the  ai>- 
pellee's  motion  to  strike  out  the  bills  of  ex- 
ception was  submitted  to  be  considered  with 
the  main  case  upon  the  merits  of  the  appeal. 
The  district  court,  In  which  the  case  was 
tried,  conyened  September  Sth  and  adjourn- 
ed September  24,  1918.  In  the  order  overrul- 
log  the  motion  for  new  trial,  exception  was 
taken  to  the  action  of  the  court,  and  notice 
of  appeal  was  given  and  noted  in  the  order. 
The  following  order  was  also  added:  "It  is 
further  ordered  that  the  parties  hereto  do 
have  60  days  from  and  after  adjournment 
of  tbls  term  of  the  court  within  which  to 
prepare  and  file  statements  of  facts  and 
Mils  of  exception."  It  is  asserted  that  such 
order  is  without  authority  of  law  in  that 
there  was  no  good  cause  shown  granting  60 
days  in  which  to  file  bUIs  of  exception.  The 
act  of  the  Legislature  in  question  la  as  fol- 
lows: "When  an  appeal  is  taken  from  the 
judgment  rendered  In  any  district  or  county 
court,  the  parties  to  the  suit  shall  be  en- 
titled to,  and  they  are  hereby  granted,  30 
Aays  Rftw  tile  day  of  adjournment  of  court 


in  which  to  prepare  or  cause  to  be  prepared 
and  to  file  a  statement  of  facts  and  bills  of 
exception;  and,  upon  good  cause  shown,  the 
Judge  trying  the  cause  may  extend  ttie  time 
in  which  to  file  the  statement  of  facts  and 
bills  of  exception."  Acts  Slst  Leg.  (1st  Ex. 
Sess.)  c  39,  {  7.  The  bill  of  exception  in 
this  case  was  not  filed  witiiln  30  days,  but 
was  filed  within  60  days.  The  court  liad 
the  right  to  extend  the  time  to  file  the  bill 
of  exceptions  upon  good  cause  shown.  Har-. 
ing  made  the  order  extending  the  time,  we 
tliink  the  presumption  is  that  such  cause 
was  shown  or  tlie  order  would  not  luiTe  been 
granted.  Railway  Oo.  v.  Cox,  105  Tex.  40, 
143  8.  W.  606;  Id.,  104  Tex.  666,  140  S.  W. 
1078.  The  motion  of  i^pellee  is  therefore 
orerrnled. 

[2]  Appellant,  by  his  first  assignment,  com- 
plains of  the  action  of  the  court  in  over- 
ruling its  special  exception  above  set  out 
Under  this  assignment,  it  presents  the  fol- 
lowing proposition:  "The  allegations  in  plain- 
tiff's supplemental  petition,  found  in  para- 
graph 3  thereof,  to  the  effect,  in  substance, 
that,  if  the  policy  sued  on  covered  other 
buildings  than  plaintifTs  concrete  building, 
the  inclusion  in  said  policy  of  the  other  prop- 
erty was  in  violation  of  instructions  given 
to  defendant's  local  agent  by  the  plaintiff, 
and  that  the  policy  therefore  should  be  re- 
formed so  that  it  should  cover  upon  the  con- 
crete building  alone,  were  matters  which 
should  not  have  been  pleaded  in  the  supple- 
mental petition,  because  the  said  allegations 
stated  a  new  cause  of  action,  and  the  spe- 
cial exceptions  of  the  defendant  thereto  that 
the  same  should  be  stricken  out  because  the 
matters  pleaded  were  not  in  replication  to 
any  matter  pleaded  by  the  defendant  should 
have  been  sustained." 

Appellee  having  instituted  his  suit  upon 
the  policy  as  he  claimed  it  to  be,  and  which 
in  any  event  covered  the  concrete  building, 
there  was  no  necessity  to  allege  that  it  did 
not  in  fact  cover  the  iron  building  In  order 
to  plead  his  cause  of  action.  There  was  no 
claim  made  by  him  for  injury  to  the  iron 
building  by  fire,  and,  until  appellant  sought 
to  show  that  it  was  void  by  reason  of  addi- 
tional insurance  having  been  obtained  on 
the  iron  building,  there  was  no  necessity  to 
allege  other  facts  not  material  to  his  recov- 
ery. Unless  the  additional  insurance  plea 
was  met  by  some  reply  showing  that  It  did 
not  or  ought  not  apply,  appellee  could  not 
have  introduced  proof  to  that  effect.  Until 
appellant's  answer  was  filed,  appellee  was 
not  called  upon  to  show  that  the  iron  build- 
ing was  not  included  in  the  contract  insur- 
ance. The  policy  declared  on  was  not  void. 
It  could  be  made  so  only  by  proof  aliunde. 
To  meet  the  plea  made  as  a  predicate  for 
such  proof,  we  think  it  was  proper  for  ap- 
pellee to  reply,  setting  up  the  facts  wlilch 
would  defeat  the  forfeiture  of  the  contract 
And  the  fact  that  the  supplement  set  up 
there  was  in  fftct  no  contract  of  insuraaoe 
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uorerlng  the  Iron,  building,  and  that,  If  sncb 
policy  was  made  to  read  bo  as  to  cover  that 
building,  It  was  a  fraud,  did  not  set  up  a 
new  and  different  cause  of  action,  but  was 
an  answer  wblch,  if  true,  prevented  appel- 
lant from  defeating  appellee's  cause  of  ac- 
tion by  setting  up  a  contract  of  Insurance 
which  was  never  made  but,  If  made,  was 
made  to  cover  other  property  Inserted  by 
the  fraudulent  acts  of  Its  agent  We  under- 
stand under  the  rules  the  plaintiff  may  al- 
lege new  facts  by  supplemental  petition  In 
addition  to  those  set  out  in  the  original  pe- 
tition In  reply  to  the  defendant's  answer. 
Bond  V.  Hdw.  Go.,  94  S.  W.  144 ;  Townee  on 
Pleading,  p.  807;  Cotnlla  v.  Baslow,  115  S. 
'W.  294.    The  first  assignment  Is  overruled 

[3]  By  the  second,  third,  and  fourth  as- 
Blgaments,  the  appellant  assigns  error  to  the 
action  of  the  court  in  giving  his  charge  and 
submitting  questions  for  the  consideration 
of  the  jury,  and  in  refusing  certain  special- 
ly requested  charges.  13ie  court  instructed: 
"Tou  are  charged  that  a  building  is  not  con- 
sidered a  total  loss  by  Are  so  long  as  its 
identity  as  a  building  is  left,  and  so  long  as 
the  remnant  may  be  reasonably  adapted  to 
use  as  a  basis  upon  which  to  restore  the 
building  to  the  condition  In  which  It  was 
before  the  injury.  But  It  is  a  total  loss 
unless  the  remnant  after  the  fire  is  of  that 
substantial  character  that,  if  the  same  was 
restored  or  repaired.  It  would  be  considered 
the  old  structure  and  not  a  new  building." 
The  following  question  was  asked  the  Jury: 
"Was  the  concrete  building  owned  by  plain- 
tlfl,  covered  by  the  policy  of  Insurance  in 
this  case,  a  total  loss  by  fire  of  December 
19,  19117"  To  which  the  Jury  answered, 
"Yes." 

The  court  refused  the  following  requested 
charge  by  appellant:  "In  considering  ques- 
tion No.  1  of  the  court's  charge,  you  are  In- 
structed that  there  can  be  no  total  loss  so 
long  as  the  remnant  of  the  structure  stand- 
ing is  reasonably  adapted  for  use  as  a  basis 
upon  which  to  restore  the  building  to  the 
condition  In  which  it  was  before  the  injury. 
Whether  it  is  so  adapted  depends  upon  the 
question  whether  a  reasonably  prudent  own- 
er, uninsured,  desiring  such  a  structure  as 
the  one  in  question  was  before  the  injury, 
would,  in  proceeding  to  restore  the  building 
to  its  original  condition,  utilize  such  rem- 
nant as  such  basis." 

The  aK>ellant  also  requested  the  court  to 
submit  the  following  question,  which  was  re- 
fused: "Would  a  reasonably  prudent  owner, 
uninsured,  desiring  such  a  structure  as  the 
concrete  building  was  before  the  fire,  in  i>ro- 
ceeding  to  restore  it  to  its  original  condition, 
utiUze  any  part  of  either  the  east  or  west 
walls?  If  so,  what  portion  of  either  or  botli, 
giving  dimensions." 

Tbe  appellant  presents  as  propositions  that 
the  charge  of  the  court  did  not  correctly  de- 
fine a  total  loss;  and  further  "the  charge 
was  erroneous  in  that,  before  the  Jury  could 


find  that  the  building  was  not  a  total  loss, 
they  would  have  to  find:  First,  that  the 
identity  of  the  structure  as  a  building  was 
left;  and,  second,  that  the  remnant,  if  any, 
might  be  reasonably  adapted  for  use  as  a 
basis  upon  which  to  restore  the  building  to 
the  condition  in  which  it  was  before  the  In- 
Jury."  Second  proposition:  "A  building  is 
not  considered  a  total  loss  by  fire  as  long  as 
the  remnant,  if  any,  is  such  that  a  reasonably 
prudent  owner,  uninsured,  desiring  such  a 
structure  as  the  building  was  before  the  fire, 
in  proceeding  to  restore  it  to  its  original  con- 
dition, would  utilize  it  as  a  basis  upon  whlcii 
to  rebuild."  We  should  add  as  a  part  of  our 
findings  In  this  case  that  the  roof  and  all 
the  woodwork  in  the  building  was  totally  de- 
stroyed and  only  the  walls  left  standing,  as 
heretofore  described  The  witnesses  describ- 
ed the  fire  as  having  been  very  hot  and  the 
heat  intense.  The  walls  standing  are  de- 
scribed as  disintegrating  at  least  to  the  depth 
of  atwut  one  inch,  except  in  some  portions, 
in  which  It  Is  dalmed,  by  appellant's  testi- 
mony. It  appears  to  be  Intact  There  is  no 
evidence  as  to  what  it  would  cost  to  put  the 
walls  Ijeft  standing  in  a  condition  for  a  basis 
to  place  the  building  in  the  condition  it  was 
before  the  fire,  or  the  value  of  the  walla 
standing  or  the  extent  of  the  depreciation  in 
the  building  injured  by  the  fire.  There  is  no 
estimate  made  of  the  cost  of  this  necessary 
work  to  take  the  walls  down  to  8,  10,  or  12 
feet  in  height  and  to  put  cement  plaster  over 
the  outside.  There  is  no  testimony  of  the 
cost  of  the  work  or  the  value  of  the  walls 
shown  in  the  record.  Nothing  shown  except 
as  to  their  condltitm. 

Appellant  relies  upon  Insurance  Co.  v.  Mc- 
Intyre,  90  Tex.  170,  3T  S.  W.  1068,  85  Lu  B. 
A.  672,  69  Am.  St  Bep.  797,  for  the  proposi- 
tion that  the  trial  court  in  his  main  charge, 
did  not  correctly  define  "total  loss,"  and 
erred  In  refusing  to  give  appelhuaf  s  request- 
ed instruction.  It  is  asserted  that  whether 
the  remnant  of  a  building  is  reasonably 
adapted  for  use  as  a  basis  upon  which  to  re- 
store the  building,  and  whether  so  adapted, 
depends  upon  the  question  of  whether  a 
prudent  owner,  uninsured,  desiring  a  struc- 
ture like  the  one  in  question  was  before  the 
injury,  would,  in  proceeding  to  restore  the 
building  to  its  original  condition,  utilize  such 
remnant  for  such  basis.  The  Mclntyre  Case 
supports  the  proposition  and  lays  that  down 
as  the  proper  rule,  especially  in  the  kind  of 
case  then  under  con^deration.  It  should  be 
noted,  however,  that  the  building  in  that  case 
had  been  only  partially  damaged,  end  the  evi- 
dence indicates  the  greater  per  cent  of  the 
building  was  uninjured  by  the  fire  and  was 
standing  practically  Intact  l^e  particular 
question  there  onder  consideration  was  the 
edmissibUlty  of  testimony  of  several  expert 
witnesses  that  "the  cost  of  repairing  and  re- 
storing said  building  to  its  original  useful- 
ness, strength,  and  utility ;  that  this  could  be 
done  at  a  cost  o£  from  91,200  to  |1,800.  Ota 
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value  of  the  material  BtiU  uninjured  In  Bald 
bouse,  and  that  tbe  same  was  worth  about 
$2,600 ;  that  the  value  of  the  house  after  the 
fire  was  ^,500 ;  that  about  80  per  cent,  of  the 
material  still  In  the  house  after  the  fire  was 
uninjured,  and  that  the  remnant  of  said 
building  could  be  used  for  reconstructing 
said  buUdlng;  that  onl;  about  20  per  cent 
of  the  building  had  been  destroyed;  that  it 
could  be  renewed  without  tearing  down." 
This  evidence  was  excluded  by  the  trial  court 
in  that  case.  The  Issue  from  the  opinion  of 
the  Supreme  Court  appears  to  be  whether  the 
value  of  the  buUdlng  and  the  remnant  or  the 
cost  of  restoration  was  admissible  on  the 
question  of  total  los&  That  court  then  pro- 
ceeded to  examine  the  question  In  the  light 
of  adjudicated  cases,  and  concluded  by  hold- 
ing the  testimony  admissible,  and  announced 
the  rule  for  determining  when  a  building  was 
a  total  loss,  as  above  set  out.  The  rule  there 
determined  especially  applied  to  the  facts  of 
that  case,  uimn  the  admission  of  the  testi- 
mony excluded.  In  order  to  ascertain  the 
particular  question  discussed  by  the  court, 
and  how  and  when  the  rule  announced  is  ap- 
plicable, we  belieye  it  can  best  be  determined 
by  taking  excerpts  from  the  opinion  Itself  and 
part  of  some  of  the  quotations  _  from  other 
decisions  discussed  therein.  The  case  of  In- 
surance Co.  V.  Fogarty,  19  Wall.  640,  22  L.  Ed. 
216,.  is  discussed  and  quoted.  The  quotation 
oondudee:  "if  no  piece  recovered  was  of  any 
use,  or  could  be  applied  to  any  use  connected 
wltii  the  machine  of  which  it  was  a  part, 
without  more  expense  on  It  than  its  original 
cost,  then  there  was  no  part  of  the  machinery 
saved,  however  much  of  rusty  iron  may  have 
been  taken  from  the  wreck."  The  case  which 
is  mainly  relied  upon  for  the  rule  is  an  Eng- 
lish case,  Irving  v.  Manning.  This  case  the 
court  discussed  at  length,  and  the  facts  of 
that  case  from  the  opinion  of  the  Supreme 
Court  appear  to  be  that  the  suit  therein  was 
based  upon  a  policy  for  £8,000,  claiming  a 
total  loss  of  the  ship  Insured,  valued  in  the 
policy  at  £17,S00.  During  the  voyage  the  ves- 
sel was  BO  damaged,  as  to  be  Incompetent  to 
proceed  without  repairs.  The  necessary  ex- 
penditures to  have  so  repaired  the  vessel 
would  have  amounted  to  £10,500,  and  the 
ship  would  then  have  been  worth  only 
£9,000,  which  was  then,  and  at  the  time  of 
the  policy,  her  marketable  value.  After  dis- 
cussing this  case  and  quoting  from  it,  our 
Supreme  Court  said:  "This  and  other  Eng- 
lish authorities  heretofore  cited,  in  this  opin- 
ion. Show  that  the  rule  is  settled  in  English 
practice;  that  the  test  by  which  It  must  be 
determined  whether  there  has  been  a  total 
loss  of  the  ship  Is  whether  she  has  received 
such  extensive  damage  that  it  would  not  be 
reasonably  practical  to  so  repair  her.  The 
true  inquiry  is:  'What  a  prudent  uninsured 
owner  would  have  done  in  the  state  in  which 
the  vessel  was  placed  by  the  peril  insured 
against.'  That  qveetion  bei^  answered,  in 
mo$t  auM  at  leaat,  by  a  determfmMtm  of  the 


comparative  cott  of  such  repairs  with  the 
actual  valve  of  the  ship  after  repair.  [Un- 
derscoring is  ours.]  That  it  appears  under 
the  Bngllsh  rule  testimony  as  to  costs  of  re- 
pairs is  of  very  material  character,  and  no 
question  could  be  made  as  to  its  admissibil- 
ity." After  reviewing  a  number  of  American 
authorities,  the  conclusion  is  reached  by  the 
court  that  the  cost  of  repairs,  removing  de- 
bris, and  the  like,  under  both  English  and 
American  authorities,  is  admissible  as  testi- 
mony, and,  as  seen,  the  costs  of  repairs'  is  the 
determining  question  for  the  rule  whether  a 
reasonably  prudent  uninsured  owner  would 
utilize  the  remnant  Such  fact  must  be  the 
determining  question  with  any  owner  who 
wishes  to  restore  his  building.  If  it  wUl 
cost  as  much  or  more  to  utilize  the  remnant 
as  to  use  the  new  basis,  certainly  a  prudent 
owner  would  not  use  it  If  there  is  no  evl-  ■ 
dence  as  to  what  the  cost  would  be,  a  Jury 
will  not  be  able,  we  think,  to  say  what  a 
prudent  owner  would  do  in  such  a  case. 
There  being  no  evidence  in  this  case  present- 
ing the  issue,  the  court  is  not  required  to 
charge  on  it  and  should  not  do  so. 

In  this  case  each  party  confines  the  testi- 
mony to  the  question  whether  any  portion  of 
the  east  and  west  walls  could  be  utiUzed  as 
a  basis  for  reconstructing  the  building.  Ap- 
pellee showed  by  several  witnesses  that  in 
their  opinion  the  walls  could  not  be  so  used. 
Appellant,  by  its  testimony,  that  they  could 
be  used.  This  evidence  would  not  have  call- 
ed upon  a  reasonably  prudent  owner  to  de- 
termine whether  the  remnant  of  the  building 
could  be  utilized,  but  he  would  have  to  de- 
termine only  which  opinion  was  the  correct 
one,  as  to  the  use  of  the  remnant.  That  was 
all  the  Jury,  under  the  evidence,  was  required 
to  do,  and  that  was  the  issue  submitted  to 
them  by  the  court  The  definition  given  by 
the  trial  court  went  as  far  as  the  facts  au- 
thorized him  to  go,  and  it  appears  to  us 
was  correct  as  applicable  to  the  facts  before 
the  Jury.  The  court  told  the  Jury  if  the 
identity  of  the  building  was  left  it  was  not 
a  total  loss.  Appellant  doubtless  will  assent 
to  that  proposition.  "And  so  long  as  the 
remnant  may  be  reasonably  adapted  for  use 
as  a  basis  upon  which  to  restore  the  build- 
ing to  the  condition  in  which  it  was  before 
the  injury,"  it  was  not  a  total  loss.  Appel- 
lant's testimony  is  that  the  remnant  was  in 
that  condition,  and,  if  the  Jury  had  accepted 
its  testimony,  they  would  have  found  there 
was  not  a  total  loss.  The  court,  after  tell- 
ing the  Jury  what  would  "not  be  a  total 
loss,"  defined  what  "would  be  a  total  loss." 
This  latter  part  of  the  definition  does  not  ap- 
pear to  have  been  criticised.  The  only  error 
urged  is  that  the  Jury  were  not  told  that 
if  a  prudent  owner  would  have  utilized  the 
remnant  as  a  basis,  then  It  would  not  be  a 
total  loss.  We  do  not  think,  under  the  facts 
of  this  case,  such  a  charge  was  required  or 
applicable.  From  au^t  that  appears  in  the 
testimony,  the  coats  of  preparing  these  wails 
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as  a  basis  for  a  reconstruction  may  be  more 
tban  erecting  a  new  wall,  or  than  what  they 
originally  cost,  or  their  value  at  the  time  of 
the  fire.  If  that  is  true,  as  said  in  the  case 
of  Insurance  Co.  v.  Fogarty,  19  Wall.  640, 
82  h.  Bd.  216,  supra,  then  there  is  no  part  of 
the  walls  saved.  A  prudent  owner  takes  out 
an  insurance  policy  for  indemnity  against 
loss,  and,  if  the  cost  in  repairing  the  rem- 
nant equals  or  exceeds  the  value  of  the  wall, 
then  there  is  no  part  of  It  saved.  It  there- 
fore becomes  necessary  to  show  something  of 
its  value,  the  cost  of  repairing,  etc.,  in  order 
to  determine  what  a  reasonably  prudent  own- 
er would  do.  In  this  case  appellee  made  a 
prima  facie  case  by  showing  that  the  stand- 
ing walls  could  not  be  utilized  for  recon- 
structing the  building,  and  that  there  was  a 
total  loss.  Appellant  sought  to  rebut  the 
prima  facie  case  showing  certain  portions 
could  be  used,  but  failed  to  show,  if  used, 
that  the  loss  which  it  bad  insured  against 
would  not  be  sustained  by  using  the  walls. 
The  naked  question  was  therefore  presented 
by  the  evidence,  for  the  consideration  of  the 
Jury,  whether  the  walls  could  be  utilized. 

The  case  of  Northwest  Mutual  Ins.  Ck>.  v. 
Rochester  German  Ins.  Co.,  85  Minn.  48,  88 
N.  W.  266,  66  Li.  R.  A.  108,  dted  by  appel- 
lant, dtes  and  comments  upon  the  Mclntyre 
Case,  approving  it  In  that  case  the  proof 
showed  the  value  of  the  walls  remaining.  It 
will  be  observed  also  that  the  charge  of  the 
trial  court  was  subject  to  criticism  in  other 
parts  than  that  urged  in  this  case.  That 
court,  in  the  course  of  the  opinion,  said :  "If, 
then,  as  a  reasonably  prudent  business  prop- 
osition, the  remaining  portion  of  the  building 
could  be  utilized,  in  place,  for  the  purpose  of 
constmction  or  repairing,  the  insurer  must 
be  permitted  to  exercise  its  option  to  either 
reconstruct  or  pay  the  reasonable  cost  there- 
of, as  found  by  the  board  of  arbitrators." 
The  value  enters  into  the  consideration  as  a 
business  proposition,  and,  unless  the  testi- 
mony shows  its  value,  it  is  not  a  business 
proposition.  The  fact  that  the  wall  could 
be  used  as  a  basis  does  not  show  that  it 
would  be  a  "prudent  business  proposition," 
either  on  the  part  of  the  insured  or  the  in- 
surer. It  mlj^t  be  the  height  of  folly  to  so 
use  it  from  the  standpoint  of  business,  and 
may  cost  more  than  Its  value  to  so  util- 
ize it 

The  facts  of  this  case  are  nearer  like  the 
facts  in  the  ease  of  Insurance  Co.  v.  OarUng- 
ton,  66  Tex.  103,  18  S.  W.  337,  68  Am.  Rep. 
613,  In  which  Judge  Stayton,  for  the  Su- 
preme Court,  declared  that  the  rule  announc- 
ed in  the  case  of  WUUams  v.  Insurance  Co., 
64  CaL  460,  86  Am.  Rep.  77,  is  the  "true 
role,"  and  quotes  the  rule,  which  is  as  fol- 
lows: "A  total  loss  does  not  mean  an  abso- 
Inte  extinction.  The  question  is  not  whether 
all  the  parts  and  materials  composing  the 
building  are  absolutely  or  physically  de- 
stroyed, but  whether,  after  the  fire,  the 
thing  insured  still  exists  as  a  building.    Al- 


thougfh  you  may  find  the  fact  tliat  after  the 
Are  a  large  portion  of  the  four  walls  were 
left  standing,  and  some  of  the  iron  work 
still  attached  thereto,  still,  if  you  find  that 
the  fact  is  that  the  building  has  lost  its 
Identity  and  specific  character  as  a  build- 
ing, you  may  find  that  the  property  was 
totally  destroyed,  within  the  meaning  of  the 
policy." 

In  the  case  of  Murphy  v.  Insarance  Co., 
28  Tex.  Civ.  App.  241,  64  S.  W.  407,  Judge 
Raney  laid  down  the  rule,  the  language  of 
which  is  substantially  that  given  by  the  trial 
court  in  this  case  In  the  charge  to  the  Jury, 
who  evid^itly  followed  the  rule  announced 
in  that  case.  The  facts  in  that  case  are  in 
many  of  their  features  similar  to  this,  and 
we  believe  the  charge  of  the  court  in  this 
case  sufficiently  accurate,  so  that  a  Jury  of 
ordinary  understanding  would  be  able  to  de- 
termine whether  the  building  was  a  total 
loss.  Insurance  Co.  v.  Meyer,  9  Tex.  Civ, 
App.  7,  29  8.  W.  93;   19  Cyc.  883. 

We  believe,  under  the  facts  of  this  case, 
the  Instruction  given  by  the  trial  court  did 
not  prejudice  the  rights  of  appellant  and 
was  as  favorable  to  it  as  the  fiicts  would 
permit  We  do  not  believe  the  charge  giv- 
en or  refused  on  this  point  should  reverse 
the  case,  and  therefore  the  second,  third,  and 
fourth  assignments  are  overruled. 

[4]  The  fifth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  In  rendering  Judg- 
ment, with  interest  from  the  date  of  the 
flre,  because,  under  the  terms  of  the  policies 
sued  on,  any  money  that  defendant  was  lia- 
ble for  was  not  payable  until  60  days  after 
the  receipt  of  proof  of  loss  by  defendant 
The  undisputed  evid^ice  shows  that  a  proof 
of  loss  was  delivered  to  defendant  by  plain- 
tiff on  February  9,  1912,  and  plaintiff  could 
only  be  entitled  to  interest  from  AihtU  7. 
1912.  The  Judgment  should  therefore  be  for 
$4,890.76,  with  interest  thereon  from  the 
date  of  the  Judgment"  It  la  contended  that 
the  Judgment  is  excessive  to  the  amount  of 
181  interest,  and  that  under  the  terms  of  the 
contract  sued  on,  plaintiff  was  required  to 
furnish  a  proof  of  loss.  The  policy  provid- 
ed that  any  sum  for  which  the  company 
might  be  liable  to  the  plaintiff  would  not  be 
due  and  payable  until  60  days  after  the  re- 
ceipt of  the  proof  of  loss,  and  the  proof  of 
loss  was  filed  with  the  company  February  6, 
1912.  Sixty  days  thereafter  would  have 
fallen  on  April  6, 1912.  The  flre  occurred  in 
this  case  on  the  19th  day  of  December,  1911. 
The  court  rendered  Judgment  for  interest 
from  that  date. 

It  appears  to  be  the  holding  of  the  Courts 
of  Civil  Appeals  that,  where  a  building  is  de- 
stroyed, the  amount  is  due  when  the  loss 
occurred,  and  it  will  bear  interest  from  that 
date.  We  shall  not  discuss  any  doubt  that 
may  be  suggested  by  the  interpretation  of  the 
policy,  but  shall  regard  the  rule  as  settled 
by  the  courts  until  the  Supreme  Court  shall 
bold  otherwise,  if  the  holding  of  the  Courts 
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of  Olvll  Appeals  1b  not  conect  Insurance 
Co.  y.  Chase,  33  S.  W.  602;  Insurance  Co.  v. 
LevertOQ,  S3  S.  W.  679;  Insurance  Co.  v. 
Ruddell,  37  Tex.  Civ.  App.  30,  82  S.  W.  826; 
Insurance  Oa  t.  Ice  Co.,  SA  Tex.  578;  Insur- 
ance Co.  T.  Morrison,  162  8.  W.  411.  The 
fifth  assignment  la  therefore  overruled. 

We  believe  the  case  should  be  afObrmed ;  and 
it  ia  accordingly  so  ordered. 


OAIiVBSTON  COMMERCIAIi  ASS'N  et  aL 
V.  ORT  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.     Oalveaton. 

March  4,  1914.    Rehearing  Denied 

March  26,  1914.) 

1.  Mttnicipai.  Corpokatioits  (S  607*)  — 
STWEKT8  —  Obbtbuction  —  Right  to  Sdi  — 
NoRABTrrrma  Pbopxbtt  Owneb. 

One  whose  property  does  not  abut  on  a 
street  obetmcted  by  a  baseball  park  fence,  in 
the  absence  of  proof  that  the  construction  of 
the  park  and  fence  depreciated  the  value  of  the 
lots,  or  that  he  bad  suffered  annoyance  or  in- 
convenience therefrom  not  shared  by  the  com- 
munity in  general  by  reason  of  the  obstruction, 
was  not  entitled  to  compel  the  removal  of  the 
fence. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1602-160S;  Dec. 
Dig.  i  697.*1 

2.  Municipal  Oobforations  (H  680,  681*)— 
Stbeets  —  Obstbttotioit  —  Authobitt  o» 

CiTT  COUOBSIONEBS. 

The  city  commissioners  of  Galveston,  though 
clothed  by  its  charter  with  general  irawer  to 
control,  open,  dose,  and  alter  streets,  bad  no 
right,  as  against  an  abutting  property  owner,  to 
grant  to  a  private  corporation  or  association 
of  persons  the  exclusive  right  to  obstruct  streets 
or  parts  of  streets  for  a  term  of  years  for  per- 
sonal profit  by  the  construction  of  a  baseball 
park. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ig  1459-1466;  Dec. 
Dig.  IS  680,  681.*] 

3.  MUNICIPAI.      OOBFOBATIOnS      ({      671*)     — 

STBXET8— Obbtbuction  —  Rights  or  ABxrt- 

tino  Owhkb. 

Independent  of  the  question  of  nuisance,  an 
owner  of  property  abuttuig  on  a  street  has  such 
property  rights  therein  as  entitle  him  to  restrain 
the  partial  or  total  obstruction  thereof,  under 
purported  municipal  authority,  by  the  construc- 
tion of  a  baseball  pari,  even  without  proof  that 
his  property  has  depreciated  In  value  as  the 
result  of  the  obstruction,  or  that  it  has  operated 
to  his  injury  by  way  of  discomfort,  inconven- 
ience, or  annoyance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {g  1447-1450:  Dee. 
Dig.  {  671.  •] 

4.  Mttwicipai  Cobfobations  (i  671*)  — 
Stbbbtb— Obbtbuotion— ABOmno  Ownbbs 
— Rexxdt. 

Where  a  dty,  without  authority,  authorized 
a  private  corporation  to  obstruct  portions  of 
certain  streets  by  the  construction  of  a  baseball 
park,  an  abutting  owner  was  entitled  to  enjoin 
the  obstruction  and  was  not  limited  to  an  action 
for  damages,  though  the  defendants  were  amply 
able  to  pay  damages. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1447-1450;  Dec. 
Dig.  g  671.*] 


6.  Mttnicipal     Cobfobations     (|     671*)    — 
Strxkts— Obstruction  —  Abutting  Ownbb 

— OWNEBSHIP  of  PbOPEBTT— PBOOF. 

Where,  in  an  action  by  an  abutting  owner 
to  restrain  the  obstruction  of  a  street,  the  title 
to  the  owner's  lots  was  not  in  issue,  the  intro- 
duction of  his  deed,  proof  of  prior  possession, 
and  recognition  of  his  title  by  defendant,  in  the 
absence  of  rebutting  evidence,  was  sufficient  to 
show  his  capacity  to  sue. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  gg  1447-1450;'  Dec. 
Dig.  g  671.*] 

Appeal  from  Distilct  Conrt,  Galveston 
County;    Bobt  O.  Street,  Jadg& 

Action  by  W.  F.  Ort  and  otbera  against 
the  Galveston  Commercial  Association  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeaL    Affirmed. 

M.  H.  Royston  and  I.  liOvenberg,  Jr.,  botb 
of  Galveston,  for  appellant  City  of  Galves- 
ton. Charles  P.  Macgill  and  James  B.  & 
Charles  J.  Stubbs,  all  of  Galveston,  for  ap- 
pellant Commercial  Ass'n.  George  G.  Clough, 
of  Galveston,  for  appellees. 

McMEANS,  J.  This  Is  a  stdt  brought  by 
W.  F.  Ort,  Russell  Markwell,  and  John  F. 
Maverick  against  the  city  of  Galveston,  the 
Galveston  Commercial  Association,  and  oth- 
ers, whose  relation  to  the  case  need  not  now 
be  considered,  for  the  abatement  of  a  nui- 
sance created  by  the  defendants  by  entirely 
Inclosing  one  and  partly  closing  two  public 
streets  In  the  dty  of  Galveston.  PlaintiCTs 
alleged  that  the  Galveston  Commercial  Asso- 
ciation has  constructed  In  the  dty  of  Gal- 
veston a  baseball  park,  completely  closing 
Thirtieth  street  from  Avenue  Q%  to  Avenue 
R,  and  encroaching  35  feet  on  the  south  side' 
of  Q%  from  the  west  side  of  Twenty-Ninth 
street  to  a  point  a  short  distance  west  of 
Thirtieth  street,  by  a  fence  10  feet  or  more 
In  height;  that  the  plaintiffs  own  lots  abut- 
ting on  Thirtieth  street  and  Q^  and  ad- 
jacent thereto,  in  close  proximity  to  the 
structure  so  erected;  that  they  suffer  special 
Injury  from  the  erection  and  maintenance 
of  the  fence  around  the  park  and  from  the 
grandstand  and  other  structures  inside  of  If, 
In  the  depreciation  of  the  value  of  their 
property  and  the  obstruction  thereby  of  the 
Gulf  breeze;  and  pray  that  the  nuisance 
created  by  the  erection  of  the  fence  and  oth- 
er structures  be  abated,  and  for  a  mandatory 
Injunction  requiring  the  defendants  to  re- 
move the  sama 

The  defendants  specially  pleaded  that  the 
baseball  park  Is  located  on  the  southeast 
qnarter  of  outlet  114,  and  denied  that  any 
avenne  or  street  had  been  opened  or  dedicat- 
ed to  the  public  nse  through  said  outlot,  or 
that  the  use  thereof  as  a  baseball  park  In 
any  way  depredated  the  value  of  adjacent 
property.  They  alleged  that  the  Galveston 
Commercial  Association  has,  among  Its  ob- 
jects and  duties,  the  promotion  of  the  pros- 
perity of  the  dty,  in  which  are  Included  the 
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right  and  duty  of  encouraging  the  bringing 
of  people  to  the  dty  by  assisting  and  pro- 
viding for  them,  and  for  its  citizens,  recrea- 
tion and  amusenaent,  one  of  the  principal 
purposes  of  that  body  being  to  aid  in  bnUd- 
Ing  np  the  dty  as  a  commercial  and  pleasure 
resort;  that,  with  such  end  in  view,  said  as- 
sociation obtained  authority  from  the  dty 
commissioners  of  the  dty  of  Galveston  to 
inclose  for  a  period  of  five  years  from  Feb- 
ruary 22,  1912,  a  part  of  said  outlet  114  for 
the  purpose  of  building  a  baseball  and  amuse- 
ment park,  induded  in  which  Is  a  part  of 
the  sidewalk  along  the  south  sloe  of  the 
southeast  quarter,  to  a  point  42  feet  and  10 
inches  beyond  what  would  be  the  intersec- 
tion of  Thirtieth  street,  if  it  were  opened, 
and  also  induding  for  the  same  distance 
what  would  be  the  south  half  of  Avenue  Q^ 
U  it  were  opened;  admitted  that  it  did  con- 
struct on  the  proi)erty  so  inclosed  the  fenc- 
es, grandstands,  and  other  Improvements  al- 
leged by  plaintiffs,  and  charged  that  said 
assodatlon  had  expended  in  making  such 
improvements  the  sum  of  $3,600,  and  that 
the  same  has  Improved  a  vacant  part  of  the 
dty,  and  had  brought  the  property  in  the 
vicinity  to  the  notice  of  many  persons  desir- 
ing to  invest  or  build,  and  is  a  benefit  to  the 
same  and  to  the  community  generally;  that 
no  property  owners  or  residents  are  deprived 
of  Ingress  or  egress  to  any  property  abutting 
on  what  would  be  Q%  and  Thirtieth  streets, 
if  opened.  Defendants  further  pleaded  that 
the  property  that  defendant  Ort  dalms  he 
owns  consists  of  two  unimproved  lots,  in- 
cluding one-half  of  the  alley,  and  is  located 
.on  the  northwest  comer  of  Twenty-Ninth 
street  and  what  would  be  Avenue  Q^,  if 
opened;  that  the  north  half  of  Avenue  Q^ 
is  35  feet  wide,  and  that  Ort's  lots  abnt  on 
this  open  space,  and  one  of  said  lots  abuts 
on  Twenty-Ninth  street,  which  Is  80  feet  wide 
and  improved;  that  the  plaintiff  Mark  well 
does  not  own  or  claim  any  property  abutting 
on  Avenue  Q^  or  Thirtieth  street;  that 
the  property  which  plaintiff  Maverick  dalms 
to  own  is  situated  on  the  southwest  comer  of 
Avenue  Q  and  what  would  be  Thirtieth 
street,  if  opened.  They  further  alleged  that 
the  defendant  Galveston  Commercial  Asso- 
ciation is  amply  solvent  and  able  to  respond 
to  any  Judgment  for  damages  which  plain- 
tiffs might  recover  against  it  growing  out 
of  the  matters  complained  of. 

The  case  was  tried  before  a  Jury,  but; 
after  the  parties  had  introduced  their  tes- 
timony, die  court  Instructed  the  Jury  to 
retnm  a  verdict  for  the  plaintiffs,  which  was 
done,  and  Judgment  was  entered  thereon  in 
their  favor  requiring  and  compelling  defend- 
ants to  remove  the  obstructions,  buildings, 
and  fences  from  Avenue  Q%  between  Twen- 
ty-Ninth and  Thirty-First  streets,  and  from 
a%lrtietb  street  between  Avenue  Q%  and 
Avenue  B,  such  removal  to  be  made  within 
90  days  from  date  of  Judgment,  and  from 
hindering  or  in  any  way  interfering  with 


the  plaintiffs  in  thdr  right  to  use  all  of  said 
Avenue  Q^  for  a  width  of  70  feet  and  said 
Thirtieth  street  in  connection  with  their  prop- 
erties or  as  members  of  the  public.  From 
this  Judgment  the  defendants  have  appealed. 

When  the  original  petition  in  this  case 
was  filed,  the  plaintiffs  prayed  for  the  iasn- 
ance  of  a  temporary  mandatory  injunction 
requiring  the  removal  of  the  obstructions  - 
above  named  pending  a  trial  upon  the  mer- 
its, but  the  writ  prayed  for  was  denied,  and, 
upon  the  appeal  by  plaintiffs  from  the  order 
denying  the  writ,  the  action  of  the  court  be- 
low was  sustained.  See  Ort  v.  Bowden  (Giv. 
App.)  148  8.  W.  1145. 

Avenues  Q,  0%,  and  R  run  east  and  west, 
and  Twenty-Ninth  street  and  Thirtieth 
street  run  north  and  south.  These  avenues 
and  streets  have  long  been  opened  for  pob- 
Uc  use  and  recognized  by  the  public  and 
the  dty  of  Galveston  as  public  thorough- 
fares, and  have  been  graded  and  some  of 
them  i>aved  by  the  dty.  The  Galveston  Com- 
mercial Association  applied  to  and  obtained 
from  the  dty  commissioners  of  the  dty  of 
Galveston  permission  to  construct  a  base- 
ball and  amusement  i>ark  in  the  southeast- 
em  section  of  outlot  114,  and  also  asked,  and 
over  the  protest  of  the  plaintiffs  obtained, 
permission  to  constmct  the  fence  around 
the  park  in  such  a  way  as  to  build  its  north- 
em  line  in  the  center  of  Avenue  Q^  and  to 
entirely  dose  Thirtieth  street  from  Avenue 
Q^  to  Avenue  R,  and  also  in  constractlng 
the  south  line  of  the  park  to  encroach  16 
feet  on  the  north  side  of  Avenue  B.  The 
permission  thus  granted  was  acted  upon,  so 
there  was  taken  into  the  inclosure  35  feet 
off  the  south  side  of  Avenue  Q  from  the  in* 
tersection  thereof  with  Twenly-Nlnth  street 
to  a  point  about  42  feet  west  of  Thirtieth 
street,  and  Thirtieth  street  was  entirely  clos- 
ed between  Avennes  Q^  and  R.  Plaintiff 
Ort  owns  two  dty  lota  situated  at  the  north- 
west comer  of  Avenue  Q%  and  Twenty-Ninth 
street,  and  these  lots  abut  on  Q^  at  a 
point  where  its  width  of  70  feet  is  re- 
duced, by  the  construction  of  the  fence  in 
its  center,  to  35  feet  The  pla.intiff  Mark- 
well  owns  three  dty  lots  situated  at  the 
southwest  comer  of  Twenty-Ninth  street  and 
Avenue  Q;  and  the  plaintiff  Maverick  owns 
two  lots  on  the  southwest  comer  of  Thirtieth 
street  and  Avenue  Q.  Markwell's  lots  do  not 
abnt  on  any  street  that  is  obstructed  by  the 
park  fence,  but  Maverick's  lots  abut  on  Thir- 
tieth street,  which  was  closed  by  the  fence^ 
but  not  immediately  upon  that  part  where 
the  obstruction  is;  the  nearest  Une  of  his 
lot  to  the  construction  bdng  175  feet  Ort's 
lots  at  the  time  of  the  building  of  the  fence 
were  vacant  and  nnoccnpied,  and  remain  so, 
but  prior  to  the  storm  of  1900  there  was  a 
house  upon  them,  occupied  by  hla  tenanta 
Markwell's  lots  were  vacant  at  the  time  the 
park  was  inclosed,  but  after  this  suit  was 
brought  be  built  a  house  thereon,  which  he 
now  occupies  as  his  home.    Maverick's  lots 
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had  a  house  or  houses  uiwn  them,  and  be- 
fore and  'Since  the  obstruction  of  Thirtieth 
street  by  the  park  fence  the  houses  were 
and  are  occupied  by  his  tenants.  The  follow- 
ing map  will  serve  to  show  the  relation  of 
the  park  to  the  streets  and  avenues  named 
and  to  the  properties  of  the  plaintifls,  and  to 
illustrate  the  contention  of  the  parties: 
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The  Caty  of  Galveston  was  chartered  by 
special  act  of  the  L««lslature  (Acts  29th  Leg. 
[8p.  Laws]  c  87).  A  portion  of  section  34  of 
its  charter,  relating  to  the  control  of  the 
streets  by  the  dty  commissioners,  provides, 
among  other  things,  that  they  shall  have  ex- 
clusive pow^  to  control,  open,  close,  and 
alter  the  streets.  Whether  the  park  indo- 
snre  depreciated  the  value  of  plaintiffs'  prop- 
erties was  a  controverted  fact  issue;  sever- 
al witnesses,  besides  the  plaintiffs,  testifying 
that  the  market  value  was  depreciated  there- 
by, and  several  witnesses  for  defendant  tes- 
tU^ing  that  it  was  not.  The  park  has  been 
leased  by  the  Oalveston  Commercial  Asso- 
ciation to  the  Galveston  Baseball  Club,  and 
the  latter  uses  it  for  private  profit,  charging 
admission  fees  to  see  baseball  games.  At 
times  when  the  park  is  not  used  for  playing 
the  game,  the  Commercial  Association  has 
the  right  to  use  the  grounds  and  improve- 
ments for  other  athletio  events  and  for 
meetings  dnring  the  cotton  carnival.  There 
was  neither  averment  nor  proof  that  defend- 
ants were  insolvent,  nor  that  a  judgment 
against  them  for  damages  conld  not  be  col- 
lected, nor  was  there  any  proof  of  any  in- 
Jury  or  damage  save  the  diminution  of  the 
value  of  the  property,  and  that  was  met  by 
contradictory  proof.  A  deed  from  S.  B.  Smith 
to  Wm.  J.  Ort,  conveying  the  ontlots,  con- 
tains this  recital:  "Avenue  Q%  la  open 
on  the  south  of  these  lots,  and  we  dedicate 


same  (if  not  previously  done)  to  the  public 
use."  Plaintiffs  also  introduced  in  evidence 
a  deed  from  the  Galveston  City  Company  to 
J.  Pinkney  Henderson,  dated  December  20, 
1840,  whereby  the  said  Galveston  City  Com- 
pany did  bargain  and  sell,  grant,  and  con- 
vey to  the  said  3.  Pinkney  Henderson,  his 
hdrs  and  assigns,  all  the  certain  lots  or  par- 
cels of  land  situate,  lying,  and  being  in  the 
dty  and  county  of  Galveston  and  republic 
of  Texas,  and  known,  designated,  and  de- 
scribed in  the  plan  of  said  dty  as  the  north- 
west, northeast,  and  southwest  quarters  in 
block  No.  113  of  the  outlots  between 
Thirty-First  and  Twenty-Third  streets  and 
Avenues  Q  and  B  and  the  northwest  and 
northeast  quarter  in  block  No.  114  of  the 
said  outlots  between  Twenty-Ninth  and 
Thirty-First  streets  and  between  Avenues  Q 
and  B;  said  deed  containing  the  following  re- 
dtal:  "Wltnessetb,  that  the  said  directors 
as  aforesaid  having  by  their  acknowledged 
agent  heretofore  held  a  sale  at  public  auc- 
tion of  lots  in  the  dty  of  Galveston  at  and 
before  which  sale  it  was  proclaimed  and 
made  known  that  the  blodcs  or  squares  repre- 
sented in  the  plan  of  said  dty  were  of  the 
dimensions  of  three  hundred  feet  by  two 
hundred  and  sixty  feet,  with  an  alley  twen- 
ty feet  wide  in  the  center,  and  were  divided 
into  fourteen  lots  each,  the  numeration  of 
which  commenced  with  lot  number  one  at 
the  northwest  comer  of  every  bloA  and  was 
continued  on  the  north  front  of  forty-two 
feet,  ten  inches,  with  a  depth  of  one  hun- 
dred and  twenty  feet,  except  lots  numbers 
one  and  fourteen  which  have  each  forty-three 
feet  front  And  that  said  company  express- 
ly reserved  to  Itself  the  right  of  laying  out 
other  lota  and  squares  with  streets  and  al- 
leys on  the  north  front  of  the  city  up  to  the 
channel  of  the  bay  in  conformity  with  the 
general  plan  exhibited  at  the  sale." 

[1]  We  will  not  discuss  appellants'  assign- 
ments of  error  in  detail.  Our  conclusions 
upon  the  pleadings  and  evidence  are:  (1) 
That  the  property  of  the  plaintiff  Markwell, 
as  shown  by  the  testimony,  does  not  abut  on 
any  street  obstructed  by  the  park  fence,  and 
that  his  rights  in  the  streets  obstructed  are 
audi  only  as  the  community  generally  are 
entitled  to  enjoy;  and  in  the  absence  of 
proof  conduslvely  showing  that  he  has  suf- 
fered damages  in  the  depredation  of  the 
value  of  his  lots  (and  this  was  an  nndedded 
controverted  issue  of  fact),  or  that  he  was 
caused  to  suffer  annoyance  or  Inconvenience 
not  shared  by  the  community  in  general,  by 
reason  of  the  obstructions,  we  do  not  think 
that  the  court  was  authorized  to  render  Judg- 
ment in  his  behalf.  However,  as  the  Judg- 
ment was  properly  rendered  in  favor  of  the 
defendants  Ort  and  Maverick,  as  we  shall 
presently  undertake  to  show,  the  appellants 
have  no  right  to  complain  of  the  decree  in 
favor  of  Markwell  unless  it  be  in  reference 
to  costs,  and  no  complaint  is  made  on  that 
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Bcoie.  Scott  y.  City  of  Marlln,  25  Tex.  Qt. 
App.  86S,  60  S.  W.  068. 

[t,  t]  We  shall  not  attempt  to  review  or 
reconcile  the  various  decisions  in  this  state 
bearing  more  or  less  directly  on  the  ques- 
tion here  involved.  The  question  Is  simply 
this:  Had  the  city  commissioners  of  the  cl^ 
of  Galveston,  although  clothed  by  the  char- 
ter with  the  general  power  and  authority  to 
control,  open,  dose,  and  alter  the  streets,  the 
right,  as  against  an  abutting  property  own- 
er, to  grant  to  a  private  corporation,  associa- 
tion, or  persons  the  exclusive  use  of  the 
streets  or  parts  of  streets  to  be  used  five 
years  tor  private  profit  or  gain?  Or  the 
question  may  be  put  this  way:  Has  an  abut- 
ting owner  the  right  to  cause  to  be  abated, 
as  a  nuisance,  an  obstruction  placed  In  a 
street  which  wholly  or  partly  closes  the 
same,  and  which  in  any  material  respect  In- 
terferes with  the  free  use  and  enjoyment 
thereof,  although  the  obstruction  Is  authoriz- 
ed and  permitted  by  the  city,  which,  under 
Its  charter,  has  the  exclusive  power  to  con- 
trol, open,  close,  and  alter  the  streets;  the 
streets  thus  partly  or  wholly  closed  not  be- 
ing used  by  the  dty  or  applied  to  any  pub- 
lic use,  but  exclusively  by  private  persona 
tor  profit?  We  think  the  first  question  must 
be  answered  in  the  negative  and  the  second 
in  the  affirmative.  From  our  findings  of  fact 
and  the  map  showing  the  location  of  the 
property  of  Ort  and  Maverick,  It  will  be  seen 
that  Ort's  lots  abut  on  Avenue  Q^,  one- 
half  of  which  has  been  appropriated  for  pri- 
vate use,  and  Ort's  use  of  that  portion  de- 
nied. The  construction  of  the  fences  upon 
the  street  constituted  a  purpresture  and  a 
nuisance.  People  v.  Harris,  203  111.  272,  67 
N.  B.  785,  96  Am.  St  Rep.  804.  And  this  is 
true  even  if  sufficient  room  was  left  for  a 
passageway.  2  Dillon  on  Mun.  Corp.  (  702; 
Hoey  V.  Gilroy  (Com.  PL)  14  N.  Y.  Supp.  161. 
Thus  In  Dillon,  S  702,  it  is  said  that  power 
to  a  municipal  corporation  to  establish  mar- 
kets and  build  market  houses  will  not  give 
the  authority  to  build  them  on  a  public 
street;  that  such  erections  are  nuisances, 
though  made  by  the  corporation,  although 
sufficient  space  be  left  for  the  passage  of  ve- 
hicles and  persons.  If,  then,  a  municipal 
corporation,  expressly  authorised  by  its  char- 
ter to  establish  markets  and  market  houses, 
is  without  authority  to  erect  structures  for 
public  purposes,  upon  the  public  streets,  a 
fortiori  the  power  possessed  by  the  city  of 
Galveston  under  its  charter  to  control,  close, 
and  alter  the  streets  did  not  authorize  It  to 
empower  private  persons  to  erect  structures 
upon  public  streets  for  private  use. 

But,  independently  of  the  question  of  nui- 
sance vel  non,  we  think  that  Ort,  as  an  abut- 
ter, had  such  property  rights  in  the  street 
itself  as  oitltled  him  to  have  the  obstruc- 
tion thereon  removed,  even  though  be  failed 
to  show  that  his  lots  were  depreciated  in 
thdr  market  value  or  that  the  obstruction 
in  some  other  way  operated  to  his  hurt,  by 


way  of  inconvenience,  discomfort,  or  annoy- 
ance. The  Supreme  Court  of  Illinois,  in  Field 
V.  BarUng,  149  HI.  656,  571,  87  N.  E.  860,  854 
(24  L.  R.  A.  406,  41  Am.  St  Rep.  311),  refer- 
ring to  the  rights  of  abutting  owners,  says: 
"The  dedication  of  the  street  by  the  plat, 
the  sale  of  lots  with  reference  to  it  con- 
veyance of  abutting  lots,  and  the  payment 
of  money  for  the  conveyances  were  elements 
sufficient  to  create  the  right  The  right  may 
be  regarded  in  the  nature  of  an  Incorporeal 
hereditament.  It  becomes  appurtenant  to 
the  lot  As  rights  secured  they  are  plain; 
to  have  the  street  kept  open,  so  that  free  ac- 
cess may  be  had  to  and  from  the  Iota  abut- 
ting on  the  street"  In  the  later  case  of 
Pennsylvania  County  v.  Chicago,  181  III  289, 
54  N.  E.  825,  63  I*  B.  A.  823,  the  court  ad- 
Judged  that  the  title  to  the  streets  in  Chi- 
cago was  vested  in  the  city,  and  "it  has  the 
conservation,  control,  management,  and  su- 
pervision of  such  trust  property,  and  It  is  its 
duty  to  defend  and  protect  the  title  to  sudi 
trust  estate.  The  city  has  no  power  or  au- 
thority to  grant  the  exclusive  use  of  its 
streets  to  any  private  person  or  for  any  pri- 
vate purposes,  .but  must  hold  and  control 
the  possession  exclusively  for  public  use,  for 
the  purposes  of  travel  and  the  like." 

The  general  doctrine  is  thus  stated  in  Dil- 
lon on  Municipal  Corporations  (5th  EA.)  { 
1916:  "Property  is  that  congeries  of  rights 
secured  by  law  in  and  over  land  or  other 
things,  which  in  the  aggregate  constitute  the 
owner's  title  thereto,  his  ownership,  his  right 
of  use  and  enjoyment  and  his  right  of  dis- 
position, as  against  competing  claims  on  the 
part  of  others.  For  example,  an  abutting 
owner's  right  to  access  to  and  from  the 
street,  subject  only  to  legitimate  public  reg- 
ulation, is  as  much  his  property  as  his 
right  to  the  soil  within  his  boundary  lines. 
•  •  •  When  he  is  deprived  of  such  right 
of  access  or  other  easement  connected  with 
the  use  and  enjoyment  of  his  property,  other 
than  by  the  exercise  of  legitimate  public 
regulation,  he  is  deprived  of  his  property." 
Again  in  section  1123  it  is  said:  "But  It  was 
further  seen  that  he  (the  abutting  owner) 
had  certain  rights  not  shared  by  the  public 
at  large,  special  and  peculiar  to  himself, 
and  which  arose  out  of  the  very  relation  of 
bis  lot  to  the  street  in  front  of  it;"  and 
that  these  rights,  whether  the  bare  fee  of 
the  street  was  In  the  lot  owner  or  the  city, 
were  rights  of  property,  and  as  such  his 
right  to  the  lot  itself. 

In  Lewis  on  Eminent  Domain,  where  the 
adjudged  cases  are  referred  to  and  examined. 
It  is  said:  "When  the  owner  of  a  tract  of 
land  lays  the  same  out  into  lots  and  streets 
and  sells  the  lots,  the  purchasers  of  such 
lots  acquire  as  appurtenant  a  private  right  of 
way  and  access  over  the  streets.  The  private 
right  arises  without  an  express  grant  and  in 
the  absence  of  any  statute.  The  law  pre- 
sumes that  the  parties  had  in  mind  the  ad- 
vantages to  be  derived  from  the  use  of  the 
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proposed  Btreets,  and  ImpUea  a  right  to  Bach 
use  as  a  part  of  the  grant  •  •  •  There- 
fore, in  the  case  of  such  a  grant,  there  arises 
by  (iteration  of  law  a  private  right  to  use 
the  streets  in  connection  with  the  lot  of  each 
proprietor,  which  is  as  inviolable  as  any 
right  of  property.  •  ♦  ♦  The  existence 
of  these  prlTate  rights  and  easements  ia 
therefore  entirely  Independent  of  the  mode  in 
which  the  highway  is  established,  or  the 
estate  or  interest  which  the  public  acquires 
in  the  soil  of  the  street,  whether  a  fee  or 
less.  Lewis  on  Eminent  Domain  (2d  E<d.) 
i91f. 

The  case  of  Kalteyer  t.  SnlliTan,  18  Tex. 
Cav.  App.  488,  46  S.  W.  288  (writ  of  error 
denied  by  the  Supreme  Court)  is  in  line  with 
the  authorities  above  dted.  In  that  case 
SuUivan  sought  and  obtained  from  the  dty 
coimcll  of  the  city  of  San  Antonio  permission 
to  dose  a  portion  of  an  alley  which  was  a 
public  thoroughfare  running  through  a  block 
in  said  dty,  in  which  block  both  he  and  Mrs. 
Kalteyer  owned  lots  abutting  on  the  alley. 
Mr&  Kalteyer's  lot  was  located  with  refer- 
ence to  the  part  of  the  alley  sought  to  be 
closed  by  Sullivan,  pursuant  to  the  permis- 
sion given  him,  substantially  as  is  the  lot  of 
plaintiff  Maverick  with  reference  to  that  part 
of  Thirtieth  street  inclosed  by  the  defendant 
Commercial  Association.  A  map  of  the  block 
given  in  the  opinion  shows  the  relative  posi- 
tion of  the  lots  of  eadi  to  the  alley.  Mrs. 
Kalteyer  brought  suit  against  SuUivan  and 
the  dty  of  San  Antonio  seeking  to  enjoin  the 
closing  of  the  all^,  and  on  a  trial  before  a 
Jury  the  injunction  was  denied,  and  she  ap- 
pealed. It  was  shown  on  the  trial  that  the 
duirter  of  the  dty  of  San  Antonio  conferred 
upon  the  council  the  exclusive  power  over  the 
streets,  and  gave  it  the  right  to  open,  alter, 
and  abolish  them.  In  that  case,  as  in  this, 
the  dty  authorities  were  appealed  to  by  the 
abutter  for  redress,  but  redress  was  denied. 
In  reversing  the  Judgment  and  rendering 
Judgment  for  appellant,  the  court,  after  re- 
ferring to  certain  sections  of  Dillon  on  Mn- 
nldpal  Corporations,  from  which  we  have 
quoted,  says:  "When  it  is  asserted  that  the 
Legislature  has  plenary  power  over  munic- 
ipal streets,  it  must  be  understood  that  it 
has  power  over  them  as  streets,  for  it  cannot 
be  Justly  affirmed  that  it  may  deprive  them 
of  the  character  of  streets  to  the  special  in- 
jury of  abutters  without  yielding  them  fair 
compensation  for  the  loss  actually  sustained. 
The  dty  coundl  of  San  Antonio  has  no  more 
power  over  streets  than  is  granted  by  the 
Legislature,  nor  can  the  Legislature  grant 
such  power  as  would,  in  its  exerdse  by  the 
coundl,  damage  the  property  of  an  abutting 
owner  without  providing  adequate  compensa- 
tion for  such  damages.  The  power  vested  in 
the  Legislature  over  public  highways,  which 
it  may  delegate  to  towns  and  dtiee  over 
streets  within  their  limits,  is  for  the  benefit 
of  the  public,  and  should  by  munldpalities 


be  always  exercised  in  furtherance  of  the 
purpose  for  which  it  is  conferred.  When  the 
representatives  of  the  corporation,  upon 
whom  this  power  is  conferred,  close  a  high- 
way against  the  use  and  to  the  detriment  of 
the  public,  and  turn  it  over  to  a  private  in- 
dividual for  his  private  use,  they  pervert 
the  law,  and  violate  the  trust  which  it  is 
their  duty  to  faithfully  execute." 

[4]  Such  being  the  law,  it  must  be  held, 
we  think,  that  the  ai^ellees  are  not  remitted 
to  their  action  for  damages,  even  though  it 
be  shown  that  the  only  injury  suffered  by 
them  as  a  result  of  the  closing  of  the  street 
is  the  pecuniary  damage  caused  by  the  depre- 
dation in  the  value  of  their  lots.  In  other 
words,  we  do  not  think  that  appellees  Ort 
and  Maverick  can,  in  the  drcumstances  of 
this  case,  be  deprived  of  their  property  rights 
in  the  streets,  against  thdr  will,  by  allowing 
them  a  recovery  for  the  amount  of  damages 
sustained  to  their  lots  by  reason  of  the  in- 
dosure.  We  had  occasion  to  pass  upon  that 
question  on  the  appeal  of  this  case  by  plaln- 
tifCs  from  the  order  refusing  to  grant  a  tem- 
porary mandatory  injunction  (Ort  v.  Bowden, 
148  S.  W.  1145),  where  a  like  contention  was 
assailed,  and  upon  the  authority  of  Tele- 
graph, etc.,  Co.  V.  Smithdeal,  104  Tex.  258, 
136  S.  W.  1052,  and  Sumner  v.  Crawford,  91 
Tex.  128,  41  S.  W.  994,  the  contention  was 
overruled.  We  think  that,  under  the  facts 
there  stated,  the  ruling  was  correct,  and  we 
see  nothing  tn  the  facts  of  the  case,  as  pre- 
sented on  this  appeal,  to  require  us  to  depart 
from  it. 

[S]  We  will  discuss  but  one  other  contention 
made  by  appellants,  and  that  arises  upon  the 
admission,  over  the  objection  of  defendants, 
of  oral  testimony  by  plaintiffs  Ort  and  Mark- 
well  of  their  ownership  of  and  title  to  the 
lots  abutting  on  or  adjacent  to  the  streets 
closed.  Plaintiff  Markwell,  by  reason  of  the 
remoteness  of  his  lots  to  the  obstruction  in 
question,  was  not  entitled  to  a  Judgment  re- 
quiring the  removal  of  the  structures,  and 
the  Judgment  will  not  be  reversed  because  of 
any  error  in  admitting  his  testimony  as  to  his 
ownership  of  lots  if  the  testimony  on  this 
issue  was  suffident  to  prove  the  ownership 
by  the  other  defendants  of  the  lots  they  al- 
leged they  owned.  Ort's  lots  were  vacant  at 
the  time  the  park  fence  was  built,  and  had 
been  so  since  the  storm  of  1900,  which  de- 
stroyed the  improvements  thereon.  He  testi- 
fied he  owned  the  lots.  Prior  to  the  storm 
the  lots  had  improvements  upon  them  and 
were  then  in  his  possession  and  occupied  by 
his  tenants.  He  introduced  a  deed  from  W. 
J.  Ort  conveying  to  himself  the  lots  he  claim- 
ed, and  a  map  offered  in  evidence  by  defend- 
ants  is  marked  to  show  these  lots  as  those  of 
plaintiff  Ort.  He  Introduced  in  evidence,  as 
an  admission  against  interest,  extracts  from 
the  original  answer  of  the  defendant  Com- 
mercial Assodation,  sworn  to  by  its  presi- 
dent, as  follows:  "Defendant  further  alleges 
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tliat  the  property  of  W.  F.  Ort  of  two  tinlm- 
proved  lots,  Inclnding  one-half  of  the  alley.  Is 
located  on  the  northwest  corner  of  Twenty- 
mnth  street  and  Ayenne  Q%."  The  tiUe  to 
Ort's  lots  was  not  in  Issue,  and  we  tlilnk  that 
his  deed,  his  prior  possession,  and  recognition 
of  his  title  by  defendant  Commercial  Associa- 
tion, in  the  abs«ice  of  some  rebutting  evi- 
dence, was  snflSdent  to  maintain  his  action. 
Railway  t.  Wallace,  74  Tex.  585,  12  S.  W. 
227.  But,  if  we  are  mistaken  in  this,  we 
maintain  that  the  Judgment  should  be  affirm- 
ed, for  the  evidence  shows  that  plaintUf 
Maverick  was,  on  account  of  the  situation  of 
his  property  on  Thirtieth  street  with  refer- 
ence to  the  fence  that  closed  the  same,  equal- 
ly entitled  to  maintain  the  action  for  a  man- 
datory Injunction,  and  further  that  he  was 
in  actual  possession  of  his  lots,  and  no  ques- 
tion is  made  as  to  the  sufficiency  of  the  evi- 
dence offered  by  him  to  prove  his  ownership. 

We  have  carefully  examined  all  of  appel- 
lant's assignments  of  error,  and  the  several 
propositions  presented  under  them,  and  are 
of  the  opinion  that  reversible  error  is  not 
pointed  out  in  any  of  them.  Upon  the  whole 
case  as  made  by  the  pleadings  and  evidence, 
no  other  verdict  and  judgment  than  one  in 
favor  of  the  appellees  Ort  and  Maverick 
should  have  been  rendered,  and  therefore  the 
judgm^it  of  the  court  below  Is  affirmed. 

Affirmed. 


OGG  V.  OGG. 

(Court  of  CSvil  Appeals  of  Texas.    San  Antonio. 
Feb.  18,  1914.    On  Motion  for  Re- 
hearing, April   1,   1914.) 

1.  LnaTATioN  OF  Actions  (|  182*)— Pikadiro 
AS  Defensb— Necessitt. 

Rev.  St  1911,  art.  5691,  providing  that  no 
action  against  a  person  residing  in  this  state 
for  ten  years  preceding  the  commencement  of 
the  action  shall  be  brought  upon  any  foreign 
judgment  or  decree  rendered  more  than  ten 
yean  before  its  commencement,  and  article  5696, 
providing  that  judgments,  where  execution  has 
not  issued  witbm  12  months  after  the  rendition 
thereof,  may  be  revived  only  within  ten  years 
after  their  date,  are  statutes  of  limitation  and 
not  available  nnless  limitations  are  pleaded  as 
required  by  article  6706,  providing  that  limita- 
tions sbaU  not  be  available  unless  specially 
pleaded  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  ||  676-680,  682,  695,  70B; 
Dec.  Dig.  i  182.»] 

2.  LiKITATTON    OF  ACTIOIfS    ({    180*)— PlXAD- 
INO  AS  DXFXNSB— NecESSITT. 

Under  Bev.  St  1911,  art  6706,  providing 
that  limitations  shall  not  be  available  unless 
specially  set  forth  as  a  defense  in  the  answer, 
lunitationB  cannot  be  raised  by  a  general  de- 
murrer. 

[Ei.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  g{  670-676,  681;  Dec. 
£Mg.  i  isd.*] 

3.  Divorce   (J   331*)— Aotiohs   on  Fobzioit 

JUDOHENTS— BUBDEN   OF  PROOF. 

In  an  action  on  a  New  York  judgment  of 
divorce  granting  permanent  alimony,  payable 
monthly,  which  provided  that  after  one  year 
from  its  date  plaintiff  might  apply  for  an  in- 


crease or  defendant  for  a  decrease  of  the  ali- 
mony, the  burden  was  on  plaintiff  to  i^ead  and 
Erove  that,  under  the  New  Xork  law,  it  was  a 
nal  judgment  entitled  to  full  faith  and  credit, 
and  that  the  right  to  receive  alimony  was  not 
discretionary  to  such  an  extent  that  no  abso- 
lute or  vested  right  attached  as  to  overdue  in- 
BtallfflentB,  especiaUy  where  the  laws  of  'the  for- 
um state  do  not  provide  for  permanent  alimony 
and  the  judgment  eould  therefore  not  be  aided 
by  applying  its  laws. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  841,  842;  Dec.  Dig.  {  331.*] 

4.  EviDBNos  ({  80*)  —  PBSsnicPTioirB— Laws 

OF  Other  States. 

In  the  absence  of  allegations  and  proof  to 
the  contrary,  it  will  be  assumed  that  the  laws  of 
another  state  are  the  same  as  the  laws  of  the 
forum. 

[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent  Dig.  §  101;   Dec.  Dig.  »«).•] 

6.  Evidence  (§  36*)— Judicial  Notice— Laws 

OF  Other  States. 

The  courts  do  not  take  judicial  notice  of  the 
laws  of  other  states,  and,  if  relied  on,  th«y  must 
therefore  be  alleged  and  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  35,  61; 'Dec  Dig.  |  86.*] 

6.  Courts   (|  96*)  —  Decisions  —  Courts  or 
Other  States. 

Where  the  statutes  of  another  state  are 
pleaded  and  proved,  the  courts  will  refer  for 
their  construction  to  the  reported  decisions  of 
such  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  822,  823;  Dec.  Dig.  |  96.*] 

On  Motion  for  Rehearing. 

7.  AFFBAI.  and  BBSOB  a   1164*)— RSTBBSAL— 

Dboibior  or  Wbono  Obound. 

Where,  in  an  action  on  a  foreign  judgment, 
though  the  petition  did  not  show  that  it  was  a 
final  judgment  and  entitled  to  full  faith  and 
credit,  the  demurrer  was  either  overruled  or  not 

itresented  and  the  court  erroneously  entered 
udgment  for  defendant  on  another  ground,  the 
udgment  would  be  reversed  in  order  that  plain- 
tiff might  amend  as  she  might  have  done  had  the 
demurrer  been  sustained. 

[Bid.  Note.— For  other  cases,  see  Aimeal  and 
Error,  Cent  Dig.  {  4523;    Dec.  Dig.  f  1164.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   R.  B.  Minor,  Judge. 

Action  by  Emma  V.  Ogg  against  Hiram  E. 
Ogg.  From  a  judgment  for  defendant,  plaln- 
tifl  appeals.  Reversed  and  remanded  on  re- 
hearing. 

Denman,  Franklin  Sc  McGown,  of  San  An- 
tonio, for  appellant  Hertsberg,  Barrett  & 
KerchevlUe,  of  San  Antonio,  for  appellee. 

CARL,  J.  On  April  8, 1918,  the  appellant, 
Emma  V.  Ogg,  filed  suit  In  the  Fifty-Seventh 
district  court,  Bexar  county,  Tex.,  against 
appellee,  Hiram  B.  Ogg,  to  recover  alimony 
alleged  to  be  due  her  under  and  by  virtue  of 
a  certain  judgment  for  divorce  and  alimony 
rendered  in  her  favor  June  2, 1897,  in  the  Su- 
preme Court  of  the  county  of  Kings,  state 
of  New  YoiiE.  It  is  alleged  that  by  this 
judgment  the  defendant  was  required  to  pay 
her  $50  per  month  as  alimony,  the  first  pay- 
ment to  commence  from  the  8th  day  of  May 
1897,  and  to  be  paid  on  the  Ist  and  16th  of 
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each  monfh  thereafter;  that  meh  payments 
were  made  for  the  year  1898,  except  May  and 
October  Installments;  that  all  Installments 
for  the  years  1899,  1900,  1901,  1902,  1908, 
1904,  1905,  1906,  1907,  and  1908  and  the  In- 
stallments for  January,  Febmaty,  March, 
April,  and  June,  1909,  were  made,  leaving 
due  and  unpaid  the  installments  tor  the 
months  of  May  and  October,  1898,  and  the 
installments  for  January,  February,  March, 
April,  and  June,  1909,  and  all  the  install- 
ments for  each  month  after  the  said  month 
of  June,  1909,  up  to  and  including  the  month 
of  Mardi,  1913,  the  amount  claimed  being 
$2,350  with  interest.  The  appellee  answered 
by  general  demurrer  and  general  denial, 
and  the  matter  was  submitted  to  the  court 
without  a  Jury.  Upon  hearing  the  proof,  the 
court  entered  judgment  for  the  defendant, 
and  the  plaintiff  has  appealed. 

Plaintiff  below  introduced  the  Judgment 
roll  from  a  Special  Term  of  the  Supreme 
Court  of  Kings  county,  M.  Y.,  dated  June  22, 
1897,  which  is  substantlaUy  in  terms  as  al- 
leged in  the  petition.  This  further  provision 
is  in  such  Judgment :  "And  it  is  further  ad- 
judged and  decreed  that  after  the  expiration 
of  one  year  from  the  date  hereof  the  plaintiff 
may  apply  for  an  increase  or  the  defendant 
apply  for  a  decrease  of  the  alimony  fixed 
her^  upon  showing  a  change  in  the  finan- 
cial condition  of  the  defendant."  The  plain- 
tiff herself  testified  that  "no  application  has 
ever  been  made  to  the  court  which  rendered 
the  decree  of  divorce  and  Judgment  for  ali- 
mony for  modification  of  said  decree  and 
said  decree  and  judgment  for  alimony  has 
not  been  modified  or  vacated." 

[1,  2]  The  trial  court  has  decided  this  case 
upon  the  theory  that  articles  S691  and  6696 
would  absolutely  preclude  the  establishment 
of  any  Judgment  based  upon  a  judgment 
which  came  within  their  range.  Taking  this 
view,  the  court  has  held  that,  when  it  is 
made  to  appear  by  the  Judgment  roll  that 
it  is  more  than  ten  years  okl  and  no  execu- 
tion has  Issued,  It  is  an  absolute  nullity 
and  no  judgment  can  be  based  thereon.  But 
it  must  be  recalled  that  these  are  limitation 
statutes.  While  it  is  true  they  use  the  lan- 
guage that  a  suit  may  be  brought  thereon  to 
revive  within  ten  years  after  the  date  of  the 
Judgment,  and  not  after,  still  practically  the 
same  language  is  used  in  article  5688  in  ref- 
erence to  what  actions  are  barred  in  four 
years.  In  this  class  fall  actions  on  written 
instruments,  etc.,  which  if  is  said  must  be 
sued  on  in  four  years  from  the  time  the  cause 
of  action  accrues  and  not  afterwards.  And 
yet  can  it  be  contended  that,  in  view  of  the 
decisions  of  Texas,  a  suit  may  not  be  main- 
tained and  a  valid  Judgment  obtained  on  a 
note  that  Is  barred  by  limitation?  Limita- 
tion is  a  privilege  which  must  be  Interposed, 
and  if  not  raised  by  plea,  either  special  ex- 
ception or  pleading,  or  both,  is  waived. 
When  not  pleaded,  by  exception  or  other- 
vise,  It  is  waived,  and  It  will  not  be  contend- 
166S.W.-68 


ed  that  It  can  be  raised  by  a  general  demur- 
rer. The  statute  says  It  must  be  pleaded. 
GathwrigSbt  T.  Wheat,  70  Tex.  740,  9  S.  W. 
76;  Tillman  v.  Erp,  121  S.  W.  647;  Sayles' 
Stats,  art  3371;  R.  S.  19U,  art  5706. 

The  court  below  has  pronounced  the  pa- 
tient dead,  and  beyond  resuscitation;  but 
counsel  for  appellant  contend  that  it  is  a - 
protracted  nap,  and  not  death,  that  has  af- 
fected the  New  York  judgment  It  has  beesi 
held  that  the  limitation  laws  of  this  state 
apply  with  equal  force  to  foreign  contracts, 
Judgmeijts,  etc.  (Ebom  v.  Zlmpelman,  47  Tex. 
517,  2(S  Am.  Rep.  315),  and  that  the  statute 
affects  simply  the  remedy  in  an  action  for 
debt  (Fievel  v.  Zuber,  67  Tex.  279,  3  8.  W. 
273;  Goldfrank  v.  Young,  64  Tex.  436; 
Blackwell  v.  Harnett  62  Tex.  833 ;  De  Cor- 
dova V.  Galveston,  4  Tex.  480).  The  debt, 
although  barred,  is  a  sufficient  basis  for  a 
new  Judgment  and  it  may  be  relied  on  for 
recovery  unless  the  bar  of  the  statute  is 
specially  pleaded.  Oatbwrigbt  v.  Wheat  70 
Tex.  742,  9  S.  W.  76;  Dickinson  v.  Lott  29 
Tex.  178.  It  will  be  seen  by  article  5706 
that  limitation  is  not  available  unless  plead- 
ed. So  we  conclude  that  in  so  far  as  limita- 
tion is  concerned,  the  judgment  was  merely 
dormant  and  would  support  a  new  judgment 
here,  if  that  were  the  only  obstacle. 

[3]  The  laws  of  this  state  do  not  provide 
for  permanent  alimony,  and  if  left  to  meas- 
ure the  case  under  our  own  lew,  whidi  we 
must  do  in  the  absence  of  pleading  and  proof 
that  such  a  Judgment  Is  valid  and  binding 
and  enforceable  in  New  York,  are  we  not 
driven  to  the  conclusion  that  Oiere  is  not  a 
sufficient  showing  made  upon  which  to  base 
a  judgment?  It  is  not  pleaded  nor  proven 
that  under  the  New  York  law  such  a  Judg- 
ment as  that  sued  on  Is  not  subject  to  the 
control  of  the  court  rendering  the  same. 
The  petition  alleges  "that  said  judgment  was 
not  appealed  from  nor  writ  of  error  sued 
out  but  that  the  same  is  in  full  force,  virtue, 
and  effect"  The  decree  introduced  contains 
this  paragraph :  "And  it  is  further  adjudged 
and  decreed  that  after  the  expiration  of  one 
year  from  the  date  hereof  the  plaintiff  may 
apply  for  an  Increase  or  the  defendant  apply 
for  a  decrease  of  the  alimony  fixed  herein 
upon  showing  a  change  in  the  financial  con- 
dition of  the  defendant" 

[4]  The  plaintiff  says  no  application  has 
ever  been  made  to  the  court  which  rendered 
said  decree,  for  a  modification  thereof,  and 
that  it  has  not  been  modified  or  vacated.  In 
the  absence  of  allegation  and  proof  of  the 
New  York  law,  we  are  left  to  proceed  under 
our  own  law  and  will  assume  that  the  laws 
of  the  two  states  are  the  same  and  to  be 
measured  by  our  own  rules.  Herndon  v. 
Vlck,  18  Tex.  Civ.  App.  583.  45  S.  W.  852; 
Gill  V.  Everman,  94  Tex.  209,  59  S.  W.  631 ; 
Bletbln  V.  Bonner,  93  Tex.  141,  53  S.  W. 
1016;  Hallway  v.  Moody,  71  Tex.  614,  9  S. 
W.  466;  Porcheler  v.  Bronson,  60  Tex.  556; 
Bradshaw  v.  Mayfield,  18  Tex.  21. 
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[S,  I]  It  Is  well  settled  that,  when  the  laws 
of  another  state  are  relied  on  In  this  state 
they  mnst  be  alleged  and  proven.  Armen- 
diaz  y.  Sema,  40  Tex.  304;  W.  U.  Tel.  Go. 
V.  Russell,  12  Tex.  Civ.  App.  83,  33  S.  W. 
708;  Anderson  t.  Anderson,  23  Tex.  641. 
Our  courts  do  not  take  Judicial  notice  of  the 
laws  of  other  states;  but,  where  the  statutes 
of  another  state  are  pleaded  and  proven,  the 
courts  of  this  state  will  refer  tor  its  con- 
struction to  the  reports  of  decisions  of  that 
state.  Cavazos  v.  Trevino,  35  Tex.  165 ;  An- 
drews v.  Hoxle,  6  Tex.  193;  Powell  v.  De 
Blaue,  23  Tex.  75. 

There  is  no  allegation  in  this  case  that 
the  decree  is  final,  nor  is  it  made  to  appear 
either  from  the  pleading  or  from  the  proof 
that  the  matured  Installments  under  this 
decree  are  not  subject  to  be  modified,  set 
aside,  or  changed  by  the  court  rendering  the 
same.  The  decree  afl3rmatiTely  shows  that 
a  modification  may  be  applied  for  after  one 
year.  The  installments  here  sued  for  are 
past  due  according  to  the  decree,  but  it  has 
not  been  pleaded  and  proven  that  the  Judg- 
ment is  not  still  subject  to  the  control  of 
the  court.  If  it  Is,  then  it  is  not  a  final  Judg- 
ment. This  is  a  burden  resting  on  plaintiff 
to  plead  and  prove  all  the  things  necessary 
to  establish  the  Judgment  here  so  that  it  may 
be  enforced.  In  the  case  of  Page  t.  Page, 
189  Mass.  85,  75  N.  E.  92,  4  Ann.  Gas.  296, 
this  same  question  came  before  the  Supreme 
Court  of  Massachusetts.  It  was  there  plead- 
ed. Just  as  in  this  case,  that  the  decree  "stiU 
stands  unreversed  and  in  full  force."  There 
was  no  allegation  that  the  decree  was  not 
subject  to  modification  by  the  court  which 
rendered  it  As  to  the  necessity  of  such  an 
allegation,  the  court  said:  "It  is  true  that 
there  is  an  allegation  that  the  decree  'still 
stands  unreversed  and  in  full  force,'  but 
that  is  not  an  allegation  that  It  is  final.  It 
is  not  an  allegation  as  to  the  nature  of  the 
decree,  but  simply  that  its  nature  has  not 
been  changed.  As  the  question  comes  to  us 
upon  demurrer,  we  have  no  Information  be- 
fore us  as  to  the  law  of  Maine ;  but  In  view 
of  the  general  character  of  such  decrees, 
and  the  general  rule  that  they  are  subject 
to  the  revision  of  the  respective  courts  which 
pass  them,  we  cannot  upon  demurrer  to  this 
bill  assume  that  the  decree  is  final.  If  the 
plaintiff  contends  that  It  is,  there  should  be 
in  the  bill  some  such  allegation,  as  there  was 
In  Brisbane  v.  Dobson,  50  Mo.  App.  170, 
namely,  that  there  is  no  authority  in  the 
court  to  reverse  or  modify  the  decree.  So 
far,  therefore,  as  the  plaintiff  relies  upon 
this  constitutional  provision,  she  has  not 
stated  a  case.  So  far  as,  independently  of 
that  provision,  she  Hsks  the  assistance  of 
this  oourt  as  in  a  case  of  foreign  Judgment, 
she  is  met  by  the  same  difficulty.  It  does 
not  appear  that  she  has  any  positive  or  final 
decree  for  the  payment  of  a  sum  certain,  or 
which  can  be  made  certain.  The  fair  con- 
struction of  the   bill,  taken  in   connection 


with  the  nature  of  the  decree,  is  that  she  has 
no  such  final  decree.  For  aught  that  ap- 
pears, the  Maine  court  upon  application 
might  revise  the  decree  and  decline  to  issue 
any  process  for  the  collection  of  any  sum 
whatever.  The  demurrer  therefore  must  be 
sustained." 

Since  we  conclude  that  it  was  necessary  to 
sustain  the  action  that  the  plaintUT  allege 
and  prove  the  Judgment,  that  It  was  final  and 
not  subject  to  revision,  the  case  was  not 
made  out,  and  the  court  did  not  err  In  en- 
tering  Judgment  for  defendant. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

We  see  no  reason  to  change  our  holding 
with  respect  to  the  necessity  of  pleading 
and  proving  that  the  Judgment  sued  upon 
comes  within  the  class  of  Judgments  to  which 
full  faith  and  credit  must  be  given.  As  stat- 
ed by  us  in  the  original  opinion,  we  cannot 
aid  the  Judgment  by  applying  our  law  be- 
cause the  same  does  not  permit  Judgments 
for  permanent  alimony.  The  question,  then, 
is  whether  the  party  asking  that  full  faith 
and  credit  should  be  given  to  a  Judgment  for 
future  installments  of  alimony  should  be  re- 
quired to  show  affirmatively  by  pleading  and 
proof  that  such  Judgment  is  one  falling  with- 
in the  first  class  described  in  the  case  of 
SisUre  V.  Slstare,  218  U.  S.  1,  30  Sup.  Ct 
682,  54  Ll  Ed.  906,  28  L.  R.  A.  (N.  S.)  1068, 
and  not  one  falling  in  the  second  class  de- 
scribed In  said  case,'  namely,  one  rendered 
in  a  state  in  which  under  its  laws  the  right 
to  receive  the  alimony  is  discretionary  to 
such  an  extent  that  no  absolute  or  vested 
right  attaches  to  receive  the  Installments, 
even  though  no  application  to  annul  or  mod- 
ify the  decree  bad  been  made  prior  to  the 
installments  becoming  due.  We  think  that 
in  this  character  of  case  such  laws  must  be 
pleaded  and  proven,  or  else  the  court  cannot 
determine  that  the  Judgment  is  one  to  which 
full  faith  and  credit  must  be  given.  The  is- 
sue is  clear  cut,  whether  this  is  a  matter  to 
be  shown  by  plaintiff,  or  whether  defendant 
must,  if  relying  upon  such  laws,  show  the 
same  as  matter  of  defense.  We  are  of  the 
opinion  that  he  who  presents  the  Judgment 
shovring  on  its  face  that  it  Is  for  future  in- 
stallments of  alimony  and  asks  that  full 
faith  and  credit  should  be  given  thereto 
should  show  that  the  law  of  the  state  makes 
such  installments  final,  and  not  subject  to 
modification  aftei*  their  accrual. 

[7]  However,  we  con<dude  that,  having 
held  that  no  cause  of  action  was  stated  in 
the  petition,  it  would  not  be  proper  to  af- 
firm the  Judgment  A  general  demurrer  was 
filed,  and  was  either  overruled  or  not  pre- 
sented. The  record  shows  nn  dispoHldon 
thereof.  Plaintiff  should  not  be  deprived  of 
an  opportunity  to  amend,  such  as  she  would 
have  had,  if  the  deftet  in  her  petition  had 
been  called  to  her  attention  in  the  trial 
court    Defendants  must  press  their  demur-' 
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ren  and  ezceptlona  In  the  trial  court  If 
they  do  not,  and  fandamental  errors  are 
noticed,  Justice  requires  tbat  the  case  be  re- 
versed BO  as  to  give  plaintiff  the  same  op- 
portunity to  amend  which  he  would  have  had 
If  the  defects  had  been  pointed  out  below. 
Cooper  y.  Marchbanks,  22  Tex.  1;  Jlrou  v. 
Jlrou,  136  S.  W.  498;  MuUaly  T.  Ivory,  80 
S.  W.  2B»;  Scanlon  v.  Railway  Co.,  86  S. 
W.  931. 

The  motion  for  rehearing  Is  granted,  and 
the  judgment  Is  reversed  and  remanded. 


MEADOR  BROS,  et  aX.  v.  HINE8. 

(Oonrt  of  Civil  Appeals  of  Texas.     Amarillo. 

March  14, 1914.    Rehearing  Denied 

April  11.  1914.) 

1.  VBNDOB  and  PtmOHABEB  ((  242*)— BONA 

Fide  PtrBCHABEB — Bubden  of  Faoor. 

One  asserting  an  equity  in  land  against  the 
purchasers  of  the  legal  title  has  the  burden  of 
showing  that  such  purchasers  are  not  bona  fide 
purchasers  without  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  603-605;  Dec.  Dig.  { 
242.»] 

2.  VSNDOB  AND  PlTBOBASEB  (|  244*)— BONA 
PlDB    PUBCHASEB— BVIDKNCK— SUFFIOIBNOY. 

In  an  action  by  one  who  asserted  an  equi- 
table interest  in  land,  the  legal  title  to  which 
defendants  had  acquired,  evidence  held  insuffi- 
cient to  show  that  defendants  were  not  bona 
fide  purchasers  without  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  609-611 ;  Dec.  Dig.  | 
244.*] 

3.  Vendob  and  Pubchaseb  rt  229*)— BONA 
Fide  Pubchaseb  —  Notice— What  Consti- 
tutes. 

A  statement  by  one  engaged  in  the  land 
and  abstract  business  to  a  purchaser  of  land  that 
he  thought  the  sale  would  not  be  good  unless 
the  vendor's  wife  joined  was  not  a  sufScient 
communication'  to  apprize  the  purchaser  of  an 
equitable  interest  of  the  vendor's  wife,  for,  if 
it  was  not  the  statement  of  an  erroneous  legal 
opinion,  it  was-  at  moat  the  utterance  of  a  mere 
suspicion,  and  not  a  fact  which  would  give  the 
purchaser  constructive  notice  of  the  wife's  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  IMg.  §§  477-494;  Dec.  Dig.  § 
229.*] 

4.  Vendob  and  Pubchaseb  (J  226*)- Bona 
Fide  Pubchaseb— Who  is. 

Where  purchasers  of  land  paid  the  purchase 
price  to  a  bank  as  the  vendor's  agent,  and  the 
deed  to  them  was  deposited  with  the  bank  before 
they  had  notice  of  plaintiff's  equitable  interest, 
the  bank's  retention  of  the  funds  and  the  deed 
until  after  the  purchasers  ac9uired  notice  of 
plaintiff's  claim  doet  not  deprive  them  of  the 
defense  of  bona  fide  purchase,  for  the  transac- 
tion was  completed  upon  the  delivery  of  the 
purchase  price  and  the  deed  to  the  bank. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  475,  476 ;  Dec.  Dig.  | 
226.*] 

5.  Lib  Pendens  (S  8*)—Notice— Citation. 

UntU  service  of  citation  upon  the  defendant 
husband,  the  ,commencement  of  an  acti()n  for 
divorce,  in  which  the  wife  prayed  for  adjudica- 
tion -Of  their  property  rights,  was  not  notice 


to  purchasers  of  land  from  the  bothand  of  her 
interest  therein. 

[Ed.  Note. — For  other  cases,  see  Lis  PendensL 
Cent  Dig.  if  13-19,  25 ;   Dec.  Dig.  {  8.*] 

8.  EviDKNOB  (I  317*)— Hbabbat. 

Where  there  was  no  evidence  that  defend- 
ants, who  purchased  land  in  which  plaintiff 
had  an  equitable  interest,  were  parties  to  a 
scheme  to  defraud  her,  evidence  of  communica- 
tions between  the  holder  of  the  legal  titie  and 
his  agent,  showing  a  fraudulent  scheme,  was 
inadmissible  as  against  defendants. 

[Ed.  Note. — For  other  cases,  see  Evidenne, 
Cent  Dig.  g§  1174-1192 ;    Dec  Dig.  |  Sn.'J 

7.  Vendob  and  Pubchaseb  ({  243*)- Bona 
Fide  Pubohabxb  —  Evidencb— Aduibsibil- 

ITT. 

After  defendants  had  entered  into  a  con- 
tract for  the  purchase  of  land,  and  bad  sent  the 
purchase  price  to  the  bank  with  which  the  v^- 
dor  was  to  deposit  the  conveyance,  plaintiff,  who 
had  an  equitable  interest  in  the  land,  wired  ie- 
fendants  to  assist  her  in  establishing  her  title, 
and  tbat.  she  would  protect  them.  At  the  time 
of  the  telegram  both  parties  had  carried  o-it 
their  agreement,  but  the  bank  had  not  transmu- 
ted the  deed  to  defendants  or  the  purchase  price 
to  the  vendor.  Held,  that  in  a  suit  by  plalnfflF 
against  defendants,  the  telegram  was  inadmis- 
sible, not  showing  that  defendants  were  not  bona 
fide  purchasers,  and  necessarily  being  prejudi- 
cial. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §g  606-608 ;  Dec  Dig.  I 
243.*] 

&  Taxation  (J  832*)— Patmknt  o*  Taze»- 

VOLUNTEEB. 

A  person  who,  in  good  faith  and  under  color 
of  title,  claims  to  be  the  owner  of  real  estate 
may  pay  taxes  assessed  thereon;  and,  if  ills 
titie  is  afterwards  defeated,  he  is  entitied  to  be 
reimbursed  by  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Tazati(», 
Cent  Dig.  |  1645;   Dec.  Dig.  $832.*] 

Appeal  from  District  Court,  Potter  County; 
Jas.  N.  Browning,  Judge. 

Consolidated  actions  by  Florence  L.  Hlbes 
against  Meador  Bros,  and  others.  From  a 
Judgment  for  plaintiff,  the  named  defend- 
ants appeal.    Reversed  and  remanded. 

See,  also,  146  S.  W.  289^ 

Davis  &  Davis,  of  OalnesvUle,  B.  B.  Tbom- 
ason,  of  El  Paso,  and  Gostavus  &  Jackson, 
of  Amarillo,  for  appellants.  M.  W.  Stanton, 
of  £1  Paso,  Flset  McClendon  &  Shelley,  of 
Austin,  and  Lumpkin  &  Harrington,  of  Am- 
arillo, for  appellee. 

HUFF,  C.  J.  On  the  3d  day  of  May,  1902, 
appellee,  Florence  L.  Hlnes,  then  Florence  L. 
Taylor,  brought  an  action  of  trespass  to  try 
title  for  the  seven  sections  of  land  in  ques- 
tion, against  J.  W.  Taylor,  her  then  husband, 
and  John  Sparks.  Taylor  and  Sparks  there- 
after Interpleaded  the  appellant  Meador 
Bros.,  who  in  answer  to  the  appellee's  peti- 
tion, alleged  that  they  had  purchased  tbe 
land  from  J.  W.  Taylor  and  John  Sparks,  In 
good  faith  for  value,  and  without  notice  that 
Florence  L.  Hines,  the  then  wife  of  Taylor, 
had  or  claimed  an  equity  in  the  land.  Ap- 
pellee, In  addition  to  the  ordinary  allega- 
tions of  trespass  to  try  title,  set  out  at  great 
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length  ber  eqttlty  In  the  land,  and  diarged  a 
fraudulent  conspiracy  on  the  part  of  Sparks 
and  Taylor  and  others  to  defraud  ber  of  her 
rights.  The  case  was  brought  on  change  of 
renue  from  Sherman  county  to  Potter  county, 
and  tried  at  the  March  term  thereof,  1913. 
The  court  submitted  the  case  to  the  Jury 
upon  special  issues,  to  which  the  Jury  return- 
ed answers  in  favor  of  the  appellee,  and 
Judgment  was  rendered  In  accordance  there- 
witli,  and  from  which  appellants  prosecute 
appeaL 

This  case  has  been  before  the  Courts  of 
Civil  Appeals  heretofore  and  the  Supreme 
Court  and  Is  reported  in  87  S.  W.  740; 
99  Tex.  411,  90  S.  W.  485,  6  L.  B.  A.  (N.  S.) 
381;  146  S.  W.  289.  The  issues  in  the  case 
will  be  found  in  those  reports,  and  set  out 
more  In  detail. 

The  Jury  in  answer  to  the  issues  submitted 
to  them  returned  a  verdict,  finding  as  facts 
substantially  the  following:  That  on  or  about 
the  15th  day  of  September  1900,  Mrs.  Hines, 
then  Taylor,  was  to  raise  ?5,000  by  mortgage 
upon  her  separate  property  In  Toledo,  Ohio, 
and  that  the  money  should  be  used  by  Taylor 
as  a  payment  on  his  contract  with  J.  F. 
Crosby  and  wife  for  the  purchase  of  30  sec- 
tions of  land  in  Sherman  county,  Tex.  The 
Bsvea  sections  of  land  in  controversy  were 
included  in  the  30  sections  above  named. 
Taylor  and  his  wife,  the  appellee  herein, 
entered  into  an  agreement  at  the  time  of 
raising  the  $5,000  on  plaintiff's  property  in 
Toledo,  Ohio,  to  the  effect  that  such  money 
should  be  used  by  Taylor  in  first  repaying 
himself  the  $1,000  he  had  paid  for  the  option 
on  the  Crosby  land,  and  the  balance  to  be 
used  as  payments  on  said  purdtase  of  the  30 
sections  of  land,  and  the  title  should  be  so 
taken  as  to  require  the  signature  of  appellee, 
Mrs.  HInes,  and  that  it  be  in  her  name. 
That  $4,000  of  the  money  obtained  upon  the 
mortgage  was  applied  direct  to  the  payment 
of  the  land,  and  $1,000  was  paid  Taylor  to 
reimburse  ^'m  for  the  sum  paid  by  him  on 
the  option  from  Crosby,  and  that  Taylor 
used  no  other  money  In  purchasing  the  land. 
The  Jury  also  found  that  appellee  was  to 
own  the  land  and  J.  W.  Taylor  was  to  have 
only  an  undivided  haU  interest  in  the  profits. 
If  any,  to  be  derived  from  the  sale  of  the 
land,  after  paying  off  the  $5,000  secured  by 
the  Toledo,  Ohio,  property  belonging  to  Mrs. 
Taylor.  We  think  there  is  evidence  In  the 
record  which  will  support  the  findings  of  the 
Jury,  and  we  would  not  feel  Justified  In  dis- 
turbing the  verdict  on  that  ground. 

The  parties  agreed  to  the  following  facts, 
which  are  set  out  In  the  Judgment  of  the 
court: 

"(1)  It  Is  agreed  that  the  30  sections  of 
land  described  in  plaintiff's  fourth  amended 
original  petition,  and  which  include  the 
seven  sections  of  land  which  are  tnyolved  in 
this  suit,  were,  on  the  10th  day  of  July,  A. 
D.,  1876,  together  with  other  lands,  patented 


by  the  state  of  Texas  to  T.  F.  Crosby,  as  as- 
signee of  the  Texas  New  Orleans  Railway 
Company,  and  that  the  same  remained  the 
property  of  said  J.  F.  Crosby,  or  the  said 
J.  F.  Crosby  and  his  wife,  until  conveyance 
was  afterwards  made  by  Crosby  and  wife, 
as  hereinafter  agreed  upon. 

"(2)  That  thereafter,  on  the  16tb  day  at 
June,  1900,  while  the  said  J.  F.  Crosby  and 
wife,  Josephine  Crosby,  were  still  the  owners 
of  said  80  section  of  land,  they  entered  into 
a  written  contract  with  the  said  defendant 
J.  W.  Taylor  by  which  they  agreed  to  sell 
and  convey  the  lands  for  the  sum  of  50  cents 
per  acre  or  $9,600  in  the  aggregate;  said 
Taylor  paying  at  that  time  in  cash  the  som 
of  $1,000,  the  balance  to  be  paid  within  60 
days  thereafter,  but  the  time  was  afterwards 
extended  by  mutual  agreement  That  the 
said  Taylor  fully  paid  the  balance  due  for 
said  30  sections  of  land  prior  to  November 
20,  1900,  with  the  exception  of  $500,  which 
was  agreed  to  be  reserved  to  cover  whatever 
taxes  might  be  due  on  the  land,  and  that  on 
November  20,  1900,  said  Crosby  and  wife  ex- 
ecuted to  the  said  Taylor  a  general  warranty 
deed,  conveying  said  30  sections  of  land; 
the  deed  to  be  Introduced  in  evidence. 

"(3)  That  said  agreement  of  June  16,  1900, 
provided  that  a  failure  to  pay  the  balance 
due  of  the  original  purchase  money  in  the 
time  provided  for  in  said  agreement  should 
forfeit  the  $1,000  paid  at  the  execution  of 
said  contract  to  the  said  Crosby  and  wife; 
the  exact  provisions  will  be  shown  by  the 
evidence. 

"(4)  That  J.  W.  Taylor,  defendant  herein, 
and  the  plaintiff,  were  legally  married  on 
June  28,  1900. 

"(5)  That  on  September  15,  1900,  said  de- 
fendant Taylor  and  plaintiff  executed  a  mort- 
gage upon  plaintiff's  separate  real  estate  sit- 
uated in  Toledo,  Ohio,  and  also  executed  two 
notes  secured  by  said  mortgage,  one  for  the 
sum  of  $1,500,  and  the  other  for  the  sum  of 
$3,500,  and  realized  the  sum  of  $5,000  there- 
from, and  same  was  turned  over  to  said  J. 
W.  Taylor." 

The  law  controlling  the  Issues  as  above 
set  out  was  discussed  by  the  Supreme  Court 
when  this  case  was  before  that  trlbunaL 
Sparks  v.  Taylor,  99  Tex.  411,  90  S.  W.  485. 
6  L.  R  A.  (N.  S.)  881.  We  feel  that  It  is  un- 
necessary, and  that  we  are  unable,  to  add 
anything  further  to  what  was  said  by  the 
Supreme  Court  in  this  case.  We,  therefore^ 
overrule  the  various  assignments  of  the  ap- 
pellant calling  in  question  the  findings  of 
the  Jury  as  to  the  equity  of  Mrs.  Hines  and 
th^  Judgment  of  the  court  thereon. 
/The  next  question  presented  is  whether 
Meador  Bros,  are  purchasers  in  good  faith 
for  value  and  without  notice  of  appellee's 
equity,  as  found  by  the  Jury.  The  parties, 
with  reference  to  this  branch  of  the  case,  en- 
tered into  the  f(dlowlng  agreement,  which  Is 
incorporated  in  the  Judgmoit: 
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"(6)  That  the  said  J.  W.  Taylor  was  In 
tbe  year  1898  upon  bis  voluntary  petition, 
adjudged  a  bankrupt  by  tbe  United  States 
district  court  at  El  Paso,  filed  his  schedule 
of  assets  and  liabilities  in  said  proceeding  In 
accordance  with  the  banlirupt  law  and  mles, 
and  that  In  said  schedule  he  scheduled  no 
assets,  but  scheduled  llabillttes  aggregating 
about  $40,000,  and  that  John  Sparks  did  not 
appear  In  his  schedules  as  one  of  his  cred- 
itors. The  defendant  reserves  the  right  to 
object  to  this  as  material  and  a  part  of  it  as 
hearsay." 

"(9)  On  the  15tb  day  of  February,  1902, 
tbe  said  Taylor  through  his  duly  authorized 
agent,  C.  F.  Rudolph,  entered  Into  a  contract 
In  writing  with  the  defendants  T.  8.  and  S. 
D.  Meador,  by  which  he  agreed  to  execute  to 
the  said  Meador  Bros,  a  deed,  with  the  usual 
covenants  of  warrant?  conveying  said  sec- 
tions of  land  in  controversy,  for  the  price  of 
$1.50  per  acre,  less  29  acres  deducted  on  ac- 
count of  the  right  of  way  to  said  Bock  Island 
Railroad  over  two  of  said  sections,  $100  of 
said  purchase  money  being  paid  in  cash  by 
Meador  Bros,  to  said  Rudolph  upon  ezecntlon 
of  said  contract;  and  by  said  contract  said 
Taylor  was  to  furnish  an  abstract  shovrlng  a 
good  and  perfect  title,  free  from  defects,  to 
be  approved  by  the  attorneys  selected  by 
Meador  Bros.,  and,  upon  said  abstract  being 
furnished  and  approved  by  said  Meador 
Bros,  bound  themselves  to  send  to  the  Low- 
den  National  Bank  at  El  Paso,  Tex.,  the  sum 
of  $5,669.27,  in  exchange,  to  be  paid  to  said 
Taylor  upon  his  depositing  in  said  bank  a 
warranty  deed  to  said  Meador  Bros.,  in  com- 
pliance with  said  contract,  said  sum  being 
the  amonnt  of  unpaid  purchase  money  going 
to  said  Taylor;  tbe  remainder  of  said  pur- 
chase money,  less  the  sum  of  $49.14  taxes 
upon  said  land,  assumed  by  tbe  said  Meador 
Bros,  and  less  $22,  expense  of  surv^lng,  and 
tbe  sum  of  $968.09,  according  to  said  agree- 
ment, to  be  paid  direct  to  tbe  said  Rudolph, 
as  commissions  due  him  from  said  Taylor 
upon  said  sale.  The  terms  of  the  instrument 
to  be  corrected  by  reference  to  tbe  instru- 
ment itself." 

"ai)  That  on  February  22,  1902,  said  Ru- 
dolph, having  completed  the  abstract  of  title 
to  said  seven  sections  sent  to  Meador  Bros., 
at  St.  Jo,  Tex.,  together  with  a  prepared 
deed  to  said  Meador  Bros,  to  be  signed  by 
said  Taylor  for  the  approval  of  said  Meador 
Bros,  and  their  attorneys,  and  with  said 
deed  and  abstract  inclosed  the  following  let- 
ter: 'Stratford,  Texas,  February  25th,  1902. 
Lowden  National  Bank,  El  Paso,  Texas — 
Gentlemen:  Inclosed  is  a  warranty  deed  to 
be  executed  by  J.  W.  Taylor,  conveying  sev- 
en sections  of  land  in  Sherman  county,  to 
T.  S.  and  S.  D.  Meador.  Also  Inclosed  is  a 
bank  draft,  $5,669.27,  li^your  favor  which 
you  are  to  transfer  to  the  account  or  order  of 
the  said  J.  W.  Taylor  on  his  execution  of 
said  deed.    The  deed  you  will  then  transmit 


at  once  dther  to  Meador  Brothers,  St  Jo, 
Texas,  or  to  me  at  Stratford,  Texas,  for  rec- 
ord, as  the  Meador  Brothers  may  indicate 
below  on  this  page  as  being  their  wish.  Tbe 
deed  is  purposely  drawn  by  previous  agree- 
ment of  all  parties  to  make  tbe  consideration 
read  one  dollar  and  fifty  cents  per  acre. 
Very  respectfully,  O.  F.  Rudolph,  Agent  for 
J.  W.  Taylor.'  This  letter  was  in  the  hand- 
writing of  said  Rudolph.  Meador  Bros,  had 
the  abstract  of  title  examined  by  an  attorney 
of  their  selection,  who  approved  the  same, 
and  on  or  shortly  before  the  10th  day  of 
March,  1902,  procured  exchange  from  a  bank 
at  St  Jo,  Tex.,  upon  the  Seaboard  National 
Bank  of  New  York,  payable  to  the  order  of 
Lowden  National  Bank,  for  $5,659.28,  and 
placed  said  draft  the  above  letter,  and  deed 
In  an  envelope,  and  mailed  it  to  said  Lowden 
National  Bank,  but  before  doing  so  wrote 
the  following  at  the  bottom  of  said  letter: 
'Send  Deed  to  Meador  Brothers,  St  Jo,  Tex- 
as. Meador  Brothers.'  Said  letter,  draft 
and  deed  reached  the  Lowden  National  Bank 
on  or  shortly  before  the  13th  day  of  March, 
1902,  whereupon  the  said  bank  forwarded 
the  draft  to  New  York  for  collection  and  had 
its  proceeds  placed  to  its  credit  in  the  Sea- 
board National  Bank,  and  Meador  Bros, 
never  at  any  time  appeared  upon  tbe  books 
of  said  Lowden  National  Bank. 

"(12)  Said  J.  W.  Taylor,  at  Stratford,  Tex., 
for  the  purported  consideration  of  $6,008.85, 
executed  a  deed  conveying  said  seven  sections 
of  land  to  John  Sparks,  which  deed  pur- 
ported to  be  dated,  acknowledged,  and  re- 
corded in  Sherman  county,  on  tbe  1st  day  of 
March,  1902,  which  deed  will  be  introduced 
in  evidence. 

"(13)  On  tbe  18tb  day  of  April,  1902,  said 
Sparks,  at  tbe  request  of  said  Taylor,  execut- 
ed and  acknowledged,  for  a  recited  cash  con- 
sideration of  $6,008.85,  a  deed,  conveying 
said  seven  sections  of  land  to  said  T.  S.  and 
S.  D.  Meador,  and  on  the  19tta  day  of  April, 
1902,  mailed  said  deed,  together  with  tbe 
deed  from  Taylor  to  himself,  to  said  Lowden 
National  Bank,  and  with  said  deed  inclosed  a 
letter,  directing  the  bank  to  deliver  to  Meador 
Bros.,  when  the  amount  named  as  considera- 
tion of  tbe  deed,  $6,008.85,  was  placed  to  his 
credit  in  said  bank.  The  deeds  and  letter 
reached  the  Lowden  National  Bank  on  or 
shortly  before  April  26,  1902 ;  these  deeds  as 
well  as  the  deed  from  Crosby  and  wife  to 
Taylor  were  in  the  usual  form,  and  contained 
usual  covenants  of  warranty. 

"a4)  On  May  9,  1902,  said  Sparks  wired 
said  bank  to  send  bim  by  mail  New  York  Ex- 
change for  $6,000,  in  response  to  which  in- 
stmctiona  the  bank,  on  the  10th  day  of  May, 
1902,  mailed  him  New  York  Exchange  for 
$5,651.57,  the  amount  less  exchange,  previous- 
ly deposited,  to  be  paid  to  J.  W.  Taylor  on 
tbe  sale  to  Meador  Bros.  / 

"aS)  On  March  1,  1902,  the  plaintift  filed 
in  the  district  court  of  EI  Paso  county  a  suit 
for  divorce  against  ber  husband,  J.  W.  Tay* 
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lor,  and  for  an  adjudication  of  their  property 
rights,  including  the  rights  claimed  by  them 
in  and  to  the  land  in  controversy.  That  dta- 
t^n  was  Issued  in  said  cause  in  E!l  Paso 
qpunly,  where  the  defendant  Taylor  then  re- 
sided, on  March  1,  1902,  and  said  citation 
was  served  on  said  J.  W.  Taylor  on  March  4, 
1902,  in  El  Paso  county,  Tex.  That  an  in- 
Junctlrai  was  granted  and  issued  in  said  cause 
on  March  1,  1902,  restraining  said  Taylor 
from  handling  and  disposing  of  the  land 
mentioned  in  the  deed  from  Crosby  and  wife 
to  3.  W.  Taylor,  including  the  seven  sections 
of  land  Involved  in  this  suit;  or  the  proceeds 
of  such  lands,  and  said  injunction  was  serv- 
ed on  said  J.  W.  Taylor  In  El  Paso  county 
at  10  o'clock  a.  m.  on  March  4,  1902.  That 
said  divorce  suit  was  dismissed  by  plaintiff 
on  the  8th  of  October,  1903,  the  Judgment  re- 
citing that  the  dismissal  was  without  prej- 
adl.ce.  That  afterwards,  on  the  9th  day  of 
AprU,  1904,  the  plaintiff  filed  a  new  suit  for 
dlrorce  in  said  court  against  said  J.  W.  Tay- 
lor; the  petition  alleging  the  same  allega- 
tions for  diirorce  as  were  alleged  In  the  first 
suit,  and  praying  for  an  adjudication  of  the 
property  rights  between  the  plaintiff  and  de- 
f^dant,  Including  the  property  rights  in  the 
lands  involved  in  this  suit  That  said  cause 
was  tried,  and  resulted  in  a  Judgment,  on 
the  12th  day  of  October,  1905,  granting  to  the 
plaintiff  a  divorce  from  the  said  J.  W.  Tay- 
lor; the  Judgment  therein  reciting,  among 
other  things,  that  no  demand  was  made  for 
the  adjudication  of  the  property  rights  of  the 
parties,  and  that  same  was  waived  without 
prejudice  to  the  rights  of  the  parties  in  any 
.  suit  then  pending  or  thereafter  to  be 
brought" 

The  parties  also  agreed  that  J.  W.  Taylor, 
prior  to  the  15th  day  of  February,  1902,  sold 
all  of  the  30  sections  of  land,  except  the  7 
sections  In  controversy,  to  various  parties, 
giving  the  names  of  the  purchasers,  price 
paid,  and  the  amount  in  cash  and  In  notes. 
Mrs.  Taylor  Joined  J.  W.  Taylor  In  the  deeds 
to  part  of  the  land  so  sold,  and  In  part  she 
did  not  Join  in  the  conveyance,  but  the  deeds 
were  executed  by  Taylor  alone.  . 

/[1, 2]  The  Supreme  Court  held  in  this 
c^pe,  when  before  that  court,  that  the  evi- 
dence showed  that  Meador  Bros,  had  the 
legal  title,  and  that  Mrs.  Hlnes  is  setting  up 
an  equity  In  the  land,  and,  in  order  to  entl- 
Ue  her  to  recover  the  evidence,  should  show 
that  Meador  Bros,  are  not  bona  flde  pur- 
dhaaers.  Sparks  v.  Taylor,  99  Tex.  411,  90 
S.  W.  488,  6  L.  B.  A.  (N.  S.)  381.  The  au- 
thorities are  to  the  effect  that  the  burden  of 
proof  was  on  appellee,  Mrs.  Hlnes,  to  prove 
that  Meador  Bros,  were  not  such  purchasers. 
McAlpine  V.  Burnett,  23  Tex.  649,  650;  Hal- 
bert  V.  De  Bode,  40  S.  W.  1018 ;  Rogers  Bros. 
V.  Houston,  94  Tex.  403,  60  S.  W.  869; 
Saunders  v.  Isbell,  5  Tex.  Civ.  App.  613,  24 
S,  W.  307 ;  Edwards  v.  Brown,  68  Tex.  829, 
4  &  W.  380,  6  S.  W.  87.    The  Supreme  Court, 


in  passing  upon  this  case,  further  held  there 
was  no  testimony  which  tends  to  prove 
that  the  consideration  was  not  valuable,  or 
that  it  was  inadequate,  and  that  there  was 
no  evidence  showing  a  want  of  good  faith 
on  the  part  of  Meador  Bros.  The  Jury  in 
this  case  did  not  find  that  the  price  was  in- 
edeqnate,  or  that  Meador  Bros,  did  not  act 
in  good  faith  in  the  purchase  of  the  land. 
These  issues  were  not  submitted  to  the  Jury 
by  the  court  We  do  not  think  there  Is  any 
testimony  which  would  have  warranted  the 
trial  court  in  submitting  the  issue  of  good 
faith  of  Meador  Bros,  in  purchasing  the  land, 
or  that  the  consideration  was  inadequate. 
We  think  the  testimony  was  amply  sufficient 
to  show  that  the  consideration  paid  for  the 
land  by  Meador  Bros,  was  adequate  and  that 
Meador  Bros,  acted  in  good  faith  In  the  pur- 
chase of  the  land. 

The  Supreme  Court  further  held  In  this 
case  that  there  was  no  evidence  whatever 
which  tends  to  show  that  Meador  Bros,  had 
notice  of  the  claim  of  Mrs.  Hlnes  prior  to 
the '26th  day  of  April,  1902.  We  have  gone 
over  the  record  carefully,  and  we  fail  to  find 
any  fact  before  April  26,  1902,  that  would 
place  appellants  upon  notice  that  Mrs.  Hlnes 
owned  the  equitable  title  to  the  land,  or  any 
fact  which  would  put  them  upon  inquiry. 
The  record  title  stood  In  the  name  of  J.  W. 
Taylor,  husband,  who  had  been  selling  the 
land  previous  thereto  out  of  the  30  sections 
originally  purchased  by  him  from  Crosby; 
he  had  conveyed  all  but  7  sections,  some  23 
in  all.  In  some  of  the  conveyances  Mrs. 
Taylor  had  Joined  him  in  the  conveyance, 
and  in  others  she  had  not  Taylor  listed  the 
7  sections  of  land  in  question  with  one 
Rudolph  for  sale,  which  he  advertised  in  the 
Dallas  News.  Seeing  this  advertisement, 
appellant  wrote  to  the  agent,  Rudolph,  with 
reference  to  the  price  and  situation  of  the 
land.  They  had  known  Rudolph  some  years 
previous,  and  the  testimony  indicates  they 
were  on  friendly  terms.  This  coriespondenoe 
led  to  T.  S.  Meador,  one  of  the  firm,  visiting 
Sherman  county,  to  examine  the  land. 
While  there  he  entered  into  a  contract  with 
the  agent,  on  behalf  of  his  firm,  to  purchase 
the  land,  and  paid  thereon  $100  as  earnest 
money.  In  compliance  with  a  contract  then 
made,  an  abstract  was  afterwards  furnished 
Meador  Bros.,  which  they  delivered  to  their 
attorneys  for  a  legal  opinion  as  to  the  title. 
The  attorneys  pronounced  the  title  good. 
Meador  Bros.,  In  the  meantime^  however,  re- 
quested that  Taylor  have  his  wife  sign  the 
deed,  but  was  informed  that  she  was  sick  at 
that  time  in  New  Mexico,  and  could  not  do 
so,  and  that  Taylor  alone  would  sign  the 
deed.  Their  lawyers  told  them  the  title  was 
good  without  her  signature.  They,  however, 
procured  an  affidavit  from  J.  W.  Taylor  that 
he  owned  the  land,  and  that  no  one  else  had 
an  Interest  in  it.  After  making  the  Investl- 
gatlon  as  to  the  title  of  the  land  as  above 
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Stated,  they  forwarded,  by  draft,  tbe  pnr- 
cbase  money  with  the  exception  of  the  com- 
mission due  Rudolph,  to  the  Lowden  Na- 
tional Bank,  El  Paso,  Tex.,  which  bad  been 
selected  by  Taylor  to  receive  the  money. 
Mrs.  Htnes  was  in  Sherman  county  but  once 
before  the  contract  was  entered  Into  with 
Meador  Bros.;  and,  it  she  ever  told  or  Inti- 
mated to  any  one  while  there  that  she  owned 
an  equitable  title  to  the  land,  or  had  any  in- 
terest in  it,  the  record  does  not  show  that 
fact  In  80  far  as  this  record  shows,  no  one 
In  Sherman  county  knew  of  such  equity  who 
could  have  given  appellant  any  fact  which 
would  have  led  to  the  knowledge  of  such 
equity,  unless  It  was  the  husband,  3.  W.  Tay- 
lor. His  sworn  affidavit  was  made  at  the 
request  of  appellant,  and  is,  "there  was  no 
other  legal  claimant  besides  himself  to  the 
land  or  any  of  them  owned  by  him  in  Sher- 
man county."  We  do  not  find  a  fact  in  the 
record  that  would  charge  the  appellants 
with  notice,  or  which  would  require  of  them 
to  make  further  Inquiries.  The  jury  found 
that  prior  to  February  16,  1902,  appellants 
bad  no  notice  that  appellee  had  or  claimed 
an  Interest  to  the  seven  sections,  but  they 
do  find  appellants  had  such  notice  prior  to 
April  26,  1902.  The  Supreme  Court  held 
there  were  no  tacts  charging  appellants  with 
notice  prior  to  April  26,  1902,  and  we  be- 
lieve this  court,  as  well  as  the  trial  court, 
ishould  be  governed  thereby. 

[3]  It  Is  now  insisted  that  the  deposition 
of  J.  P.  Fowler,  taken  the  26th  day  of  July, 
1909,  since  the  former  trial,  makes  a  differ- 
ent case  to  the  one  before  the  Supreme  Court 
This  witness  appeared  to  have  been  present 
at  the  first  trial,  and  was  then  In  the  employ 
of  Mrs.  Bines,  but  did  not  testify.  By  his 
deposition  he  testifies  some  time  in  the  win- 
ter of  1902,  "one  of  the  Meadors  came  to  our 
office  [Llle  4  Fowler].  I  cannot  give  the 
conversation  between  LJle  and  Meador  in  de- 
tail, for  the  reason  that  I  do  not  recall  it,  and 
I  did  not  hear  all  that  was  said,  but  to  the 
best  of  my  recollection  Mr.  Meador  was  con- 
templating buying  some  of  the  Taylor  lands, 
and  he  was  seeking  advice  regarding  the 
title,  and  my  recollection  is  that  lile  advised 
him  that  the  title  would  not  be  good  without 
Mrs.  Taylor's  signature.  Mr.  Meador,  upon 
leaving  the  office,  made  the  statement  to  Mr. 
Llle  that  he  would  not  purchase  the  land 
without  Mrs.  Taylor's  signature."  The  wit- 
ness, in  answer  to  an  Interrogatory  which 
recited  the  date  of  the  contract  and  some 
other  particulars  of  the  controversy,  said  he 
believed  it  was  in  February  he  heard  the  con- 
versation, but  was  never  certain  or  definite 
as  to  which  Meador  or  the  time  when  the 
statement  testified  about  was  made.  At  the 
time  the  deposition  was  given  witness  was 
living  in  Bastrop  county.  Witness  and  Ar- 
thur Idle  were  partners  while  he  lived  in 
Sherman  county.  At  that  time  Arthur  Lile 
was  a  deputy  sheriff,  and  he  and  Llle  were 
In  the  land  and  abstract  business.    The  ap- 


p^ee,  Mrs.  Hines,  also  took  the  deposition 
of  Arthur  Ule,  who  testified  that  he  met  T. 
S.  Meador  in  February,  1902,  and  had  a  brief 
conversation  with  him,  in  which  Meador 
"stated  that  he  was  survejing  some  lands  he 
and  his  brother  were  purchasing  through  Mr. 
Rudolph."  In  May,  1902,  a  few  days  after 
this  suit  was  filed  by  appellee  against  Taylor 
and  Sparks,  he  had  a  conversation  with  S.  D. 
Meador,  in  which  Llle  mentioned  the  fact 
that  Mrs.  Taylor  had  brought  suit  for  the 
land.  S.  D.  Meador  "replied  that  he  knew  it, 
and  would  not  take  the  land  unless  Mr.  Tay- 
lor got  the  suit  settled."  He  had  been  spe- 
cifically requested  to  give  his  conversation 
with  T.  S.  Meador.  The  testimony  of  T.  S. 
Meador  Is  that  he  was  in  Sherman  county 
once  only,  when  he  went  to  look  at  the  land 
in  February,  1902,  and  that  shortly  after  the 
7th  day  of  February  he  looked  at  the  land, 
had  it  surveyed  to  locate  the  boundaries, 
made  the  contract  with  Rudolph,  and  that  he 
inquired  of  no  one  in  Sherman  county  as  to 
the  validity  of  the  title,  except  Rudolph,  who 
stated  the  title  was  as  "clear  as  a  belL" 
The  first  time  S.  D.  Meador  was  in  Sherman 
county  was  in  May,  1902,  after  this  suit  was 
filed,  and  he  testifies  to  the  conversation  with 
Llle  on  that  occasion.  Llle  does  not  testify 
that  he  knew  or  had  ever  heard  of  Mrs. 
Hines'  equity  or  claim,  and  no  one  is  shown 
to  have  heard  of  her  asserted  rights  in  Sher- 
man county  in  February,  1902.  We  do  not 
think,  under  the  facts  In  this  case,  that  the 
advice  of  Llle  to  Meador,  if  made  in  Fel)ru- 
ai7,  that  the  title  would  not  be  good  without 
Mrs.  Taylor's  signature,  would  be  such  state- 
ment of  a  fact  as  would  put  appellants  upon 
inquiry.  Llle  did  not  state  a  fact,  but  "ad- 
vised the  title  would  not  be  good  without 
Mrs.  Taylor's  signature."  This  Is  clearly  an 
opinion,  either  based  upon  what  he  thought 
the  law  required,  or  upon  some  vague  iincom- 
municated  rumor  or  suspicion,  and  which  was 
not  made  known  to  Meador  Bros.  The  bui> 
i&x  was  upon  appellee  to  show  notice,  actual 
or  constructive.  A  mere  opinion  Is  not  a 
fact  The  opinion,  if  ever  given  to  Meador, 
he  had  Investigated  by  two  reputable  law- 
yers, who  assured  Meador  that  Mrs.  Taylor's 
signature  was  not  necessary  to  the  deed. 
Llle  knew  no  fact  which  would  require  inves- 
tigation; if  he  did,  appellee  has  not  shown 
it  If  he  knew  of  no  fact,  an  inquiry  of  him 
would  reveal  none.  It  is  therefore  beyond 
question,  if  he  gave  such  advice,  it  was  but 
an  opinion  of  law.  The  advice  of  Llle  was 
not  actual  knowledge;  this  need  not  we 
think  be  discussed. 

"Constructive  notice  includes  all  other  in- 
stances in  which  the  information  thus  direct- 
ly communicated  cannot  be  shown,  but  is 
either  conclusively  presumed  to  have  been 
given  or  received  from  the  existence  of  cer- 
tain facts,  or  is  implied  by  a  prima  fade  pre 
sumption  of  the  law,  In  the  absence  of  con- 
trary proof."    2  Pomeroy's  Equity,  593. 

"A  purchaser  or  person  obtaining  any  right 
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In  q;>eclflc  property  Is  not  affected  by  vagae 
mmora,  beaisay  statementa,  and  the  like, 
concerning  prior  and  conflicting  claims  up- 
on tbe  same  property,  and  the  reason  Is  that 
sacfa  kind  of  reports  and  statements  do  not 
famish  him  with  any  positive  information, 
any  tangible  clue,  by  the  aid  of  which  he 
may  commence  and  successfully  prosecute  an 
inquiry,  and  thus  discover  the  real  truth; 
bis  conscience  Is  not  therefore  bound."  Id., 
§  697.  Wethered  v.  Boon,  17  Tex.  143;  Mar- 
tel  V.  Somers,  26  Tex.  pp.  559-560. 

There  should  be  facts  and  circumstances 
shown  by  the  evidence,  called  to  the  attri- 
tion of  the  proposed  purchaser,  which,  If 
followed  up  with  reasonable  diligence^  would 
lead  to  the  truth.  Llle's  statement  does  not 
rise  to  the  dignity  of  a  rumor  or  hearsay. 
It  is  but  a  vague,  indefinite,  and  intangible 
opinion  formed  in  his  mind,  upon  which  he 
advised.  The  facts  and  circumstances  then 
surrounding  the  parties  clearly  show  it  to 
have  been  such,  and  had  for  the  expression 
none  other.  It  will  be  noted  that  Fowler 
is  unable  to  state  with  which  one  of  the 
Meadors  the  conversation  occurred,  or  with 
any  degree  of  deflnlteness  when  it  occurred. 
T.  S.  Meador  talked  with  Idle  In  February. 
Idle,  when  called  as  a  witness  by  appellee, 
testified  as  to  that  conversation  and  what  It 
was,  which  is  not  in  the  slightest  degree 
the  one  given  by  Fowler.  S.  X>.  Meador  had 
a  conversation  with  Lile  a  few  days  after 
this  suit  was  filed.  This  conversation,  as 
given  by  Llle,  in  some  particulars  resembles 
the  one  testified  to  by  Fowler.  This  evi- 
dently is  the  conversation  which  Fowler  was 
trying  to  give.  We  think  it  Is  clear  the  jury 
so  believed,  for  they  found  Meador  had  no 
notice  prior  to  February  15th,  the  date  of  the 
contract  entered  into  by  Meador  Bros,  with 
Budolph  to  purchase  the  land;  but  it  is 
suggested  by  appellee  the  Jury  could  have 
found  this  conversation  occurred  on  the  15th. 
Tbe  Jury  did  not  so  state  In  their  verdict, 
and  we  see  no  fact  which  would  have  au- 
thorized them  to  have  so  found.  Lite's  tes- 
timony Is  that  the.  conversation  was  while 
the  surveying  was  being  done,  and  all  the 
facts  indicate  that  after  the  surveying,  and 
after  tbe  examination  of  the  land  as  to  its 
location  and  quality,  the  contract  was  ex- 
ecuted, and  T.  S.  Meador  left  for  home. 
There  was  but  one  conversation  at  that  time 
testified  to  by  Lile  and  Meador.  We  see  no 
fact  which  authorized  the  Jury  to  say  it  did 
not  occur  before  the  15th,  but  did  occur  on 
or  after.  We  will  not  attribute  to  the  Jury 
that  they  found  notice,  prior  to  the  26th  of 
April,  1902,  upon  this  vague  and  uncertain 
testimony  of  Fowler,  and  upon  LUe's  vague 
and  intangible  advice  or  opinion.  The  Jury 
evidently  did  not  believe  the  evidence  of 
Fowler,  and  found  no  notice  to  Meador  Bros, 
before  February  15th./ 

[4]  It  is  urged  by  appellee  that  after  tbe 
money  was  sent  to  the  bank  at  El  Paso  In 
compliance  with   the    contract,    and   after 


April  26,  1902,  and  before  May  10,  1902. 
Meador  Bros,  had  notice  of  tbe  equity  of 
Mrs.  Hlnes,  and,  having  taken  no  steps  to 
prevent  the  money  from  passing  out  of  their 
control,  they  cannot  claim  protection  as  in- 
nocent purchasers  as  to  the  funds  they  paid 
the  bank.  The  Jury  found  that  appellants 
had  notice  before  May  10,  1902.  This  find- 
ing is  supported  by  the  evidence.  The  Su- 
preme Court  held  In  this  case  that,  when  the 
contract  had  been  complied  with  by  the 
delivery  of  the  deeds  for  Meador  Bros,  by 
SparlEs,  and  the  money  credited  to  Sparks 
by  the  bank,  the  bank  then  held  tbe  deeds 
for  Meador  Bros.  The  deposition  of  the 
cashier  of  that  bank  -has  beai  retaken  In 
order  to  prove  the  money  was  not  placed  to 
the  credit  of  Sparks  when  the  bank  received 
his  deed,  but  that  it  was  held  as  a  memo- 
randum check  on  the  books  of  the  bank.  The 
money  and  the  deed  were  in  the  hands  of 
the  bank,  and  under  tbe  contract  Meador 
Bros,  were  to  have  the  deed  upon  payment 
of  the  money.  We  see  no  material  differ- 
ence in  the  status  of  the  parties  as  shown 
by  the  retaking  of  the  cashier's  deposition, 
and  we  believe,  when  the  deed  was  received 
by  the  bank,  the  trade  was  consummated. 
Meador  Bros,  had  agreed  to  take  the  land 
at  the  price,  and  bad  compiled.  Taylor  had 
agreed  to  deed  the  land,  and  had  complied. 
The  agent  selected  by  Taylor  had  the  money 
and  the  deed.  It  was  its  duty  to  deliver 
the  deed  to  Meador  Bros,  and  the  money  to 
whom  Taylor  directed.  The  trade  was  con- 
summated April  26,  1902.  All  the  conditions 
of  the  contract  had  been  met.  The  bank,  by 
merely  keeping  or  holding  the  money  In  one 
form  or  the  other,  could  not  defeat  the  con- 
tract We  think  the  Supreme  Court  has  set- 
tled this  question,  and  there  is  nothing  for 
us  to  do  but  be  governed  thereby.  The 
Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict eVldentiy  took  appellee's  views  of  this 
case,  but  on  this  very  point  the  Supreme 
Court  reversed  thab  court  We  see  no  rea- 
son why  we  should  now  follow  the  Court  of 
ClvU  Appeals  rather  than  the  Supreme  Court 

[S]  The  appellants  contend  there  is  no  tes- 
timony showing  that  the  deed  from  Taylor 
to  Sparks,  bearing  date  March  1,  1902,  was 
in  fact  dated  March  3,  1902,  as  found  by  the 
Jury.  All  the  positive  testimony  Is  that  it 
was  dated  on  the  day  it  bears  date.  The  ap- 
pellee insists  that  the  conduct  of  Taylor, 
Sparks,  and  Budolph,  with  reference  to  this 
land,  together  with  other  circumstances,  were 
sufficient  to  authorize  the  Jury  to  find  that 
the  deed  was  dated  back.  We  are  not  pre- 
pared to  say  there  are  no  fticts  which  author- 
ize the  inference  drawn  by  the  Jury.  It, 
therefore,  becomes  necessary  to  determine 
whether,  as  a  question  of  law  under  the  un- 
disputed and  agreed  facts,  the  court  could 
hold  the  deed  void  from  Taylor  to  Sparks, 
and  for  that  reason  no  tiUe  would  pass  to 
Meador  Bros. 

Mrs.  Hlnes,  formerly  Taylor,  brought  and 
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filed  suit  for  divorce  agalnat  her  hosband 
March  1,  1902.  The  Jury  found  that  the 
deed  was  actually  executed  by  Taylor  to 
Sparks  on  the  3d  of  March,  1902,  one  day 
before  service  of  citation  in  the  divorce  suit, 
which  was  had  March  4,  1902.  The  Supreme 
Court  has  held  that  notice  by  lis  pendens  ap- 
plies in  divorce  suits.  Berg  v.  Ingalls,  79 
Tex.  522,  15  S.  W.  579.  It  has  been  held  by 
the  courts  that  notice  by  lis  pendens  does  not 
apply  until  the  defendant  Is  served  with  cita- 
tion. Caasidy  v.  Kluge,  73  Tex.  154,  12  S.  W. 
13 ;  Smith  v.  Cascddy,  73  Tex.  161, 12  S.  W.  14. 
The  Supreme  Court  held  In  this  case  that 
the  doctrine  of  notice  by  Us  pendens  does 
not  apply  in  divorce  suits  until  after  cita- 
tion bad  been  served  on  the  defendant 
Sparks  v.  Taylor,  99  Tex.  411,  90  S.  W.  485, 
6  li.  R.  A.  (N.  S.)  381,  citing  Smith  v.  Cas- 
sldy,  supra.  In  the  case  of  Smith  v.  Cassi- 
dy,  73  Tex.  161,  12  S.  W.  14,  the  Supreme 
Court  held,  "without  regard  to  the  act  by 
which  the  suit  Is  commenced  for  other  pur- 
poses, it  seems  to  be  universally  held  that 
for  the  puriwse  of  notice  by  lis  pendens,  it 
does  not  begin  until  service  of  process,  or  its 
publication  in  case  of  an  absent  defendant." 
Taylor  had  no  such  notice,  as  required  by 
law,  of  the  suit,  though  filed,  until  he  was 
served  by  citation.  Until  notice  by  lis  pen- 
dens could  be  invoked  under  the  statute,  he 
had  the  right  to  sell  the  property  of  himself 
and  wife.  The  fact  that  It  was  a  divorce 
suit  does  not  change  the  rule  of  notice  under 
the  law  of  pendente  lite.  Such  we  under- 
stand to  be  the  effect  of  the  holdings  of  the 
Supreme  Court  when  this  case  was  before  it 
A  discussion,  therefore,  of  whether  the  prop- 
erty conveyed  by  Taylor's  deed  to  Sparks 
was  separate  or  community  property,  wheth- 
er article  4637,  R.  S.  1911,  applies  to  sepa- 
rate proi)erty,  or  whether  the  deed,  after  no- 
tice by  lis  pendens,  was  void  or  voidable,  we 
regard  as  immaterial  questions  to  a  decision 
in  this  case,  at  this  time,  and  are  therefore 
unnecessary  to  decide.  The  deed  to  Spark.s 
not  being  void  because  of  notice  by  Us  pen- 
dens. If  Meador  Bros,  were  otherwise  entitled 
to  the  land  under  the  contract,  it  follows  a 
jury's  finding  that  the  deed  was  antedated 
-was  immaterial  under  the  facts,  and  will  not 
affect  Meador  Bros.'  right  to  the  land. 

[8]  We  think  the  court  was  in  error  in  ad- 
mitting the  letters  of  Rudolph  to  Meador  Bros, 
on  and  after  May  1,  1902,  and  also  the  tele- 
gram from  Mrs.  Hlnes  to  Meador  Bros.,  dat- 
ed November  26,  1902.  These  letters  and  tel- 
egrams were  after  Meador  Bros.'  rights  bad 
been  fixed.  There  is  not  the  slightest  evi- 
dence prior  to  April  26th  that  appellants  had 
entered  into  a  conspiracy  with  Sparks  and 
Taylor  or  Rudolph  to  defraud  appellee;  and 
the  fact  that  they  thereafter  tried  to  protect 
their  rights  was  no  evidence  of  fraud.  They 
certainly  are  shown  to  have  been  sufferers  in 
this  case.  Their  money  had  been  obtained 
from  them  under  drcumstances  which  show 


that  they  had  exerdaed  all  the  prudence  and 
taken  all  the  precautions  men  in  ordinary 
business  affairs  usually  take.  We  do  not 
think  an  effort  to  enforce  their  contract  or 
to  save  their  money  can  be  properly  denounc- 
ed as  fraudulent  However,  this  may  result 
In  a  hardsh^  upon  appellee,  and  ultimately 
defeat  her  eauity.  The  letters  of  Rudolph 
should  have  been  limited  to  the  purpose  of 
showing,  if  they  did,  that  the  deed  from 
Taylor  to  Sparks  was  antedated,  and  to  the 
efforts  of  Sparks  and  Taylor  In  the  transac- 
tion through  Rudolph  to  defraud  the  appel- 
lee; but  as  to  Meador  Bros.,  who  it  appears 
were  innocent  victims  with  the  appellee,  they 
should  have  been  allowed  no  probative  force, 
and  therefore,  if  admissible  in  the  case  at  all, 
should  have  been  limited.  Meador  Bros,  ob- 
jected to  their  admission  for  any  purpose  in 
so  far  as  their  rights  were  concerned,  and 
as  to  them,  they  were  immaterial  and  prej- 
udicial. 

[7]  The  telegram  to  Meador  Bros,  from 
Mrs.  Bines  on  November  26,  1902,  was  sent 
the  day  after  Taylor  and  Sparks  had  filed 
their  answer  interpleading  Meador  Bros,  in 
the  suit  This  telegram  requested  Meador 
Bros,  to  co-operate  with  appellee,  stating 
that  she  would  fully  protect  them,  and  re- 
questing them  to  consult  her  lawyers.  We 
can  see  no  purpose  which  this  evidence  could 
conserve  other  than  to  prejudice  the  Jury 
against  appellants.  Appellants  at  that  time 
knew  neither  party.  Why  they  should  do 
anything  is  not  shown  in  the  evidence  or 
telegram,  or  why  they  should  co-operate  with 
appellee.  There  was  no  effort  to  pay  the 
money  back  to  them.  She  says  she  would 
fully  protect  them.  There  is  no  good  reason 
why  she  should  not  have  afterwards  done  so, 
or  that  she  even  in  good  faith  offered  to  pro- 
tect them.  In  admitting  this  telegram  the 
court  permitted  appellee  to  make  testimony 
in  her  favor  against  appellants,  and  in  the 
hands  of  skillful  attorneys,  it  would  be  an 
effective  weapon  before  a  Jury  to  arouse 
their  prejudice  against  appellants.  The  as- 
sertion that  they  would  have  been  fully  pro- 
tected would  likely  have  become  a  fact  in 
the  minds  of  the  Jury,  especially  when  ad- 
mitted by  the  approval  of  the  court  We 
think  this  testimony  was  calculated  to  in- 
jure the  rights  of  appellant 

The  third,  fourth,  eighth,  fourteenth,  eight- 
eenth, twentieth,  twenty-flrst,  twenty-second, 
and  forty-fourth  assignments  of  error  are 
sustained.  We  think  Judgment  should  be  ren- 
dered for  Meador  Bros,  for  the  land  in  pro- 
portion to  the  purchase  price  paid  by  them 
for  the  land  prior  to  April  26,  1902,  which 
was  the  amount  deposited  in  the  Lowden  Na- 
tional Bank,  and  to  that  extent  they  are  bona 
fide  purchasers  of  the  land.  The  Judgment 
of  the  lower  court  is  therefore  reversed,  with 
direction  that  Judgment  be  entered  for  Mea- 
dor Bros,  for  the  land  to  that  extent,  and  un- 
der the  direction  of  the  Supreme  Court  in 
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Sparks  T.  Taylor,  99  Tex.  411,  90  S.  W.  491, 
6  L.  R.  A.  (N.  S.)  881,  the  court  may,  If  the 
equities  require,  establish  a  Hen  on  the  seven 
sections  for  Meador  Bros,  for  the  money  paid 
by  them,  or  may  decree  to  them  land  in  pro- 
portion to  the  amount  paid,  and  that  Mrs. 
Hines  have  Judgment  tor  land  In  proportion 
to  the  amount  paid  after  April  26,  1902, 
which  we  find  to  be  the  amount  to  be  paid 
Rudolph  as  commission,  less  the  $100  earnest 
money,  and  that  if  appellee  desires,  she  may 
prosecute  her  cause  against  J.  W.  Taylor  and 
the  estate  of  John  Sparks  for  the  amount  ap- 
propriated by  Taylor  or  Sparks,  and  under 
proper  allegations  for  the  amount  which  she 
may  show  she  Is  entitled  to  under  the  law 
and  equities  of  the  case;  and,  as  to  J.  W. 
Taylor  and  the  estate  and  heirs  of  John 
Sparks,  the  Judgment  establishing  her  equity 
in  the  land  is  affirmed,  and  is  reversed  and 
directed  to  be  rendered  only  in  so  far  as  it 
affects  the  rights  of  appellant,  Meador  Bros. 

[t]  By  cause  No,  497  the  appellee,  Mrs. 
nines,  has  brought  up  a  transcript  in  this 
case  on  cross-assignments,  which  in  effect 
complain  of  the  action  of  the  trial  court  in 
rendering  judgment  against  her  in  favor  of 
appellants  for  the  taxes  paid  by  them  on  the 
land  since  their  purchase,  which  by  agree- 
ment of  parties  is  shown  to  be  the  sum  of 
$1,514.71  prior  to  September  6,  1910,  and 
$341.37  since  September  6,  1910,  on  the 
ground  that  the  sale  to  and  purchase  by  Mea- 
dor Bros,  was  void.  As  seen  by  our  opinion 
in  this  case,  we  do  not  think  the  sale  void, 
and  we  believe,  under  the  contention  made 
by  appellee,  it  was  only  voidable,  and  that, 
Meador  Bros,  having  the  legal  title  to  the 
land  against  which  the  taxes  were  assessed, 
we  do  not  think  they  can  properly  be  said  to 
be  volunteers  in  the  payment  of  the  taxes.  It 
appears  that  a  person  in  good  faith  and  un- 
der a  color  of  title,  who  claims  to  be  the  own- 
er of  real  estate,  may  pay  taxes  assessed 
thereon,  and  If  his  title  is  thereafter  defeat- 
ed, be  is  entitled  to  be  reimbursed.  87  Cyc. 
1152-1154;  Hensel  v.  Kegans,  8  Tex.  Civ, 
App.  583,  28  S.  W.  705;  Hill  v.  Moore,  85 
Tex.  348,  19  S.  W.  162,  last  paragraph  of 
opinion.  Under  the  agreement  there  was  no 
necessity  for  a  finding  by  the  Jury,  and  if 
the  items  constituted  a  lien,  there  was  no  ne- 
cessity of  a  finding  thereon,  and  the  court  un- 
der the  agreement  and  the  issues  could  ren- 
der the  proper  Judgment  Railway  Co.  T. 
Henderson,  86  Tex.  307,  24  S.  W.  381. 

We  think  it  unnecessary  to  discuss  the 
cross-assignments  further.  In  adjusting  the 
equities  the  trial  court  can  properly  dispose 
of  the  taxes  paid  by  the  respective  parties. 
The  case  is  reversed,  with  directions  to  ad- 
Just  the  equities  under  the  rules  given  by  the 
Supreme  Court  and  in  accordance  with  this 
opinion.  The  costs  of  both  appeals,  Nos.  496 
and  497,  will  be  adjudged  against  the  appel- 
lee, Mrs.  Hines.    Reversed  and  remanded. 


WAGGONER  BANKING  CO.  v.  GRAT 
COUNTY  STATE  BANK. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  7,  1914.    On  Motion  for  Be- 

bearing,  AprU  18,  1914.) 

1.  Bills  and  Notes  (If  129,  130*)— Demand 
AND  SiOHT  Bills— "Patabix  afteb  Sight." 

A  bill  payable  on  demand  is  due,  and  action 
may  be  brought  thereon,  at  once,  without  grace, 
and  is  payable  on  the  day  of  its  date,  or  within 
a  reasonable  time,  while  a  bill  payable  at  sight 
must  be  preaented  for  acceptance  before  it  can 
be  enforced  against  parties  collaterally  liabie, 
and  is  entitled  to  grace,  since  "payable  after 
sight"  means  after  acceptance  or  protest  for 
nonacceptance,  and  not  from  a  mere  private  ex- 
hibition to  the  drawee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  283-292,  297-309;  Dec. 
Dig.  H  129,  180.*] 

2.  GUABANTT  (I  ^•)— DrAJTS  0!f  THIBD  PEB- 
80N— CONDITIONB. 

Defendant  bank  wired  plaintiff  bank  that 
defendant  would  pay  drafts  on  T.  Grain  (Com- 
pany, with  bill  of  lading  attached,  drawn  by  R., 
and  in  confirmation  thereof  wrote  a  letter  to 
the  same  effect,  stating  however,  that  the 
drafts  should  be  sent  direct  to  defendant  for 
payment  or  credit,  and  that  defendant  could  not 
handle  the  drafts  through  other  banks.  Plain- 
tiS  thereafter  cashed  drafts  drawn  by  R,  on  the 
grain  company,  but  these  were  presented 
through  other  banks  direct  to  the  grain  com- 
pany and  paid  by  it  without  any  daim  against 
defendant  The  draft  in  suit  was  presented  to 
the  grain  company,  and  payment  refused  after 
it  had  obtained  possession  of  the  ^ain  repre- 
sented thereby  by  means  of  authority  obtained 
from  B.,  after  which  the  draft  was  presented  to 
defendant  for  payment  under  the  guaranty  with- 
out bill  of  ladmg  attached.  Held,  that  the  con- 
ditions attached  to  the  guaranty  were  not 
waived  by  the  previous  method  of  transmitting 
drafts,  and  that  the  conditions  of  the  guaranty 
not  having  been  complied  with  in  the  transmis- 
sion of  the  draft  in  question,  defendant  was  not 
Uable. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {{  61,  52;  Dec  Dig.  S  42.*] 

3.  Gttabahtt  (8  27*)— Liability  of  Guaban- 

TOB. 

The  liability  of  a  guarantor  cannot  be  ex- 
tended by  implication  beyond  the  actual  terms 
of  his  engagement 

[Ed.  Note.— For  other  cases,  see  Guaranty. 
Cent  Dig.  i  28;    Dec  Dig.  {  27.*] 

Appeal  from  District  C!ourt,  Hemphill 
County ;  F.  P.  Greever,  Judge. 

Action  by  the  Gray  County  State  Bank 
against  the  Waggoner  Banking  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Cook  &  Ck>ok,  of  Vernon,  for  appellant 
H.  E.  Hoover,  of  Canadian,  and  Ewing  & 
Dial,  of  Miami,  for  appellee. 

HUFF,  C.  J.  This  suit  was  instituted  in 
Gray  county,  by  the  appellee.  Gray  County 
State  Bank,  against  appellant,  the  Waggoner 
Banking  Company,  a  private  bank,  and  the 
Individual  copartners  composing  the  firm  the 
Texas-Oklahoma  Grain  Company,  and  J.  O. 
Rider.  Afterwards  the  venue  was  changed 
by  agreement  to  Hemphill  county,  where  the 
case  was  tried  and  final  Judgment  rendered. 
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By  amended  petltloD  appellee  alleged.  In  enb- 
Btance,  on  and  prior  to  July  8, 1910,  the  Tex- 
«8-OUaboma  Grain  Ck>mpany,  a  corporation, 
was  engaged  In  buying  and  selling  grain  in 
Gray  county,  Tex.,  and  had  J.  G.  Rider  as 
its  agent  for  that  purpose^  Bider  purchased 
grain  from  producers,  and  shipped  to  said 
company  when  the  shipments  were  ready, 
and  drew  drafts  on  his  principal  for  the  pur- 
chase price  of  the  grain,  and  deposited  same 
with  appellee  bank,  which  bank  gave  credit 
therefor,  and  forwarded  the  drafts  to  the 
grain  company,  to  be  paid  through  its  bank, 
the  appellant  herein.  In  order  to  insure  the 
prompt  payment  of  such  draft,  and  in  order 
that  the  same  might  be  sold  to  and  handled 
by  appellee,  appellant  wired  appellee  July  8, 
1910,  and  on  the  same  day  confirmed  the 
wire  by  letter,  that  it  would  pay  drafts  so 
drawn.  By  reason  of  the  promise  in  the  wire 
and  letter,  appellee  thereafter  cashed  all 
drafts,  and  forwarded  same  to  appellant  for 
payment  That  the  agreement  as  finally  con- 
summated, and  the  mode  and  manner  in 
which  the  business  was  transacted,  was  that 
J.  O.  Rider  would  purchase  a  car  load  of 
grain  and  give  checks  upon  appellee,  which 
appellee  would  cash,  and  when  a  car  load 
was  purchased  Rider  would  ship  to  the  grain 
company  and  draw  a  draft  on  the  grain  com- 
pany for  the  amount,  and  attach  thereto  the 
bills  of  lading  and  a  sworn  statement  of  the 
number  of  bushels  the  car  contained,  or  the 
number  of  pounds  it  contained;  that  the 
draft  would  then  be  deposited  and  credit 
given  for  the  full  amount  of  the  same  to  the 
grain  company  by  appellee,  and  by  it  for- 
warded through  its  correspondent  to  appel- 
lant, and  that  appellant,  after  said  date, 
honored  various  and  divers  drafts  so  drawn 
and  forwarded  for  payment.  In  accordance 
with  the  agreement  and  the  mode  and  man- 
ner theretofore  pursued,  on  July  30,  1910, 
with  bill  of  lading  attadied,  Rider  drew  a 
draft  for  the  sum  of  $674.50,  which  was 
cashed  by  appellee,  and  at  once  forwarded  in 
due  course  of  business  to  appellant  for  pay- 
ment, which  was  duly  presented  for  payment, 
but  appellant  refused  to  pay  the  same; 
that  the  draft  was  protested  at  an  expense 
of  $S  protest  fees,  which  appellee  was  requir- 
ed to  pay.  If  the  correspondence  should  be 
found  susceptible  of  a  construction  other 
than  the  liability  of  appellant  to  become 
bound  to  pay  the  draft,  then  appellee  alleged 
that  such  was  relinquished  and  modified  and 
of  no  effect,  by  reason  of  the  fact  that  at 
all  times  previous  appellant  paid  drafts 
drawn  and  identical  with  this  draft,  for- 
warded and  presented  the  same  way,  but 
for  which  the  draft  sued  on  would  not  have 
been  paid.  It  was  also  alleged  the  grain 
company  was  insolvent  and  had  gone  out  of 
business,  and  that  J.  C.  Rider's  guaranty  was 
of  no  avail.  The  appellant  bank  answered  by 
general  denial,  and  specially  that  by  the  un- 
dtftaking  of  appellant  the  drafts  drawn  by 


appellee  were  to  be  sent  to  appellant  for  col- 
lection and  remittance,  with  bill  of  lading 
attached,  and  the  same  would  not  be  paid  if 
sent  thnmgh  other  banks,  and  that  the  agree- 
ment relied  upon  by  ap];>ellee  permitted  drafts 
drawn  "at  sight,"  and  not  drafts  drawn  "on 
demand,"  and  that  its  undertakings  were 
for  the  accommodation  of  appellee  and  the 
Texas-Oklahoma  Grain  Ciompany,  and  with- 
out any  consideration;  that  It  advised  ap- 
pellee it  would  pay  drafts  on  demand  when 
certain  conditions  were  complied  with,  and 
would  pay  such  drafts  at  sight  on  certain 
other  conditions.  The  draft  in  question  was 
drawn  on  demand,  without  complying  with 
the  conditions  required;  that  these  condi- 
tions so  required  were  for  the  purpose  of 
protecting  itself,  holding  the  grain  as  securi- 
ty for  any  money  it  might  advance  in  paying 
the  draft  Appellee  knew  this  fact  The 
grain  for  which  the  draft  in  suit  was  given 
was  turned  over  to  the  grain  company  by 
Rider  before  the  draft  was  presented  to  ap- 
pellant without  its  knowledge  or  consent 
Trial  was  had  before  the  court  without  a 
Jury,  and  without  findings  of  fact  or  conclu- 
sions of  law  filed  in  the  case,  the  trial  court 
rendered  a  judgment  in  favor  of  3.  C.  Rider, 
and  in  favor  of  appellee  bank,  against  ap- 
pellant bank,  for  the  sum  of  1803.35.  The 
case  was  dismissed  against  the  Texas-Okla- 
homa Grain  Company  because  of  its  insol- 
vency. Appellant  appeals  from  this  judg- 
ment 

The  facts  show  that  7.  O.  Rider  bought 
wheat  In  Gray  county  as  the  agent  of  the  Tex- 
as-Oklahoma Grain  Company,  and  that  pre- 
vious to  the  draft  in  question  had  bought 
and  paid  for,  by  drafts  of  a  like  kind,  20 
cars  of  wheat  On  this  draft  appellee  paid 
Rider  the  money,  which  was  for  the  use  and 
benefit  of  the  grain  company.  The  draft  is 
as  follows:  "$074.60.  Pampa,  Texas,  July 
30,  1910.  No.  21.  On  demand,  pay  to  the  or- 
der of  Gray  County  State  Bank,  six  hundred, 
seventy  four  and  fifty /lOO  dollars,  with  ex- 
change, value  received,  and  charge  to  ac- 
count of  [Signed]  J.  C.  Rider.  To  Texas- 
Oklahoma  Grain  Co.  Vernon,  Texas.  The 
Waggoner  Banking  Company — Customer's 
Draft"  This  draft  was  protested  August 
3,  1910,  fees  of  protest  $5.  The  appellee  in- 
dorsed it,  and  sent  it  through  the  Amarlllo 
National  Bank  to  the  First  National  Bank 
of  Ft  Worth,  whl<^  bank  Indorsed  it  and 
sent  it  to  the  Herring  National  Bank  of 
Vernon,  Tex.,  which  bank  presented  it  for 
payment  to  the  Texas-Oklahoma  Grain  Com- 
pany. Payment  was  refused,  and  upon  re- 
fusal It  was  protested  for  nonpayment.  The 
evidence  of  Rider  is  there  was  an  account  at- 
tached to  the  draft,  setting  out  the  number 
of  bushels  and  price.  The  account  does  not 
appear  to  be  made  out  to  any  one  or  by  any 
one.  All  the  places  for  names  are  blank. 
It  gives  the  car  No.  A.  T.  20200,  and  the 
number   of  bushels  788,   prioe  87)i   cents. 
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There  Is  an  affidavit  by  J.  C.  Rider,  In  which 
he  swears  "that  the  wheat  loaded  In  car  No. 
20209,  A.  T.  at  Pampa,  Texas,  July  28,  1910, 
weighed  46820  lbs."  The  bill  of  lading  gives 
nnmber  of  car  and  weight  the  Texas-Okla- 
homa Grain  Company  as  the  consignee,  and 
destination  Vernon,  Tex.,  dated  July  29, 
1910. 

The  testimony  of  the  cashier  of  appellee, 
Mr.  Crawford,  Is  to  the  effect  that  he  had 
paid  the  money  out  to  Rider  for  the  grain 
company,  and  that  he  would  not  have  done 
so  without  the  telegram  and  letter  from  ap- 
pellant; that  he  paid  to  Rider,  and  received 
some  15  or  20  drafts  from  him  previous  to 
the  one  in  question,  with  like  affidavits  and 
bills  of  lading  attached,  and  sent  them  in 
the  same  way  and  through  the  same  chan- 
nels, and  that  none  of  them  had  been  refused 
payment,  and  no  objection  had  ever  been 
urged  to  the  manner  Qf  sending  them.  He 
did  not  know  how  the  previous  drafts  had 
been  paid;  whether  appellant  or  the  grain 
company  had  paid  them.  He  further  testi- 
fied there  was  no  other  contract  made  be- 
tween appellant  and  appellee,  except  such  as 
were  contained  in  the  letters.  The  facts 
show  that  J.  0.  Rider  wired  the  railroad 
station  agent  at  Vernon,  Tex.,  to  release  the 
car  of  wheat  to  the  grain  company.  This 
wire  was  sent  in  response  to  a  request  from 
the  grain  company  for  a  release,  on  the 
ground  that  demurrage  was  being  charged 
against  the  car.  This  wire  appears  to  have 
been  sent  on  August  8,  1910,  when  the  car 
was  released  to  the  grain  company.  The 
agent  turned  the  car  of  wheat  over  to  the 
grain  company,  and  that  company  did  not 
turn  it  or  the  proceeds  over  to  appel- 
lant bank,  but  credited  J.  C.  Rider's  account 
therewith,  claiming  that  he  was  Indebted  to 
it  on  account  of  shortage  in  weight  and 
grades  on  previous  shipments.  The  grain 
company  was  and  is  insolvent  and  has  sus- 
pended business.  The  draft  was  not  pre- 
sented to  appellant  bank,  and  demand  made 
for  payment,  until  after  the  car  of  wheat 
bad  been  disposed  of  as  above  set  out 

The  vice  president  of  appellant  bank  testi- 
fied: When  the  draft  was  presented  to  ap- 
pellant for  payment,  it  had  attached  to  it 
only  the  bill  of  lading,  and  that  its  payment 
was  refused  because  the  wheat  tickets  and 
affidavits  were  not  attached,  as  required  by 
his  letter,  and  because  it  was  not  sent  to 
appellant  for  collection  and  remittance,  and 
because  the  wheat  had  been  disposed  of  t>e- 
fore  it  was  presented  to  the  bank  for  pay- 
ment This  witness  further  testified  that 
this  was  the  first  draft  that  had  been  present- 
ed to  it  for  payment  and  that  it  had  not 
paid  such  drafts  previously  sent  and  had  no 
knowledge  that  such  drafts  were  being  paid 
by  the  grain  company.  Thla  witness  further 
explained  that  in  his  first  letter,  "that  the 
drafts  were  to  be  sent  on  our  bank  with  bill 
of  lading  attached.  The  reason  I  made  the 
second  proposition  was  in  reply  to  the  letter 


I  from  plaintiff  attached  as  Bxhlblt  C,  in 
wbidi  it  requests  that  defendant  banking 
company  write  them  about  paying  drafts 
drawn  on  demand.  The  drafts  theretofore 
having  been  drawn  at  sight  it  gave  time  for 
wheat  to  come  in  and  be  inspected,  while 
when  drawn  on  demand,  we  did  not  Iiave 
any  time,  but  had  to  pay  for  the  wheat  before 
we  could  Inspect  it  and  hence  we  required 
the  tickets  and  affidavit  to  be  attached  to 
demand  drafts,  together  with  the  bills  of 
lading  so  as  to  protect  the  bank.  The  tele- 
gram related  to  sight  drafts  as  per  letter 
from  plaintiff  July  9,  1910." 

The  following  telegram  and  letters  were 
introduced  in  evidence: 

"Vernon,  Texas,  7/8/10.  To  Gray  Coun- 
ty State  Bank,  Pampa,  Texas.  Will  pay 
drafts  on  Texas  Oklahoma  Grain  Co.  with 
biU  lading  attached  drawn  by  J.  C.  Rider 
have  written.    Waggoner  Banking  Co." 

"Vernon,  Texas,  July  8,  1910.  Gray  Coun- 
ty State  Bank,  Pampa,  Texas — Gentlemen: 
We  to-day  sent  you  telegram  in  answer  to 
yours  of  even  date  as  follows:  'Will  pay 
drafts  on  Texas-Oklahoma  Grain  Co.  with 
B/L  attached  drawn  by  J.  C.  Rider  have 
written.'  We  wish  to  take  up  the  matter 
handling  these  drafts  with  you  and  see  if 
we  cannot  improve  on  the  way  we  handled 
them  last  year.  Our  suggestion  is  this,  that 
you  send  the  drafts  of  this  company  direct 
to  me  for  your  credit  and  advise,  in  other 
words,  open  an  account  with  us  for  the  grain 
season,  we  will  credit  your  account  on  re- 
ceipt of  same  and  allow  you  the  usual  two 
per  cent  on  your  daily  balances  with  us. 
We  suggest  this  because  we  are  handling 
other  grain  accounts  in  this  way  and  It  has 
proven  the  most  mutually  agreeable  and 
profitable  plan  that  we  have  ever  had.  How- 
ever, U  you  prefer  to  just  send  these  drafts 
for  collection  and  remittance,  it  will  be  all 
right  but  it  work.s  a  hardship  and  so  much 
inconvenience  to  have  them  come  through  the 
other  banks  here  that  we  cannot  handle 
them  that  way,  and  it  also  often  costs  these 
folks  double  exchange.  Kindly  let  us  bear 
from  you  in  reference  to  this  point  We 
think  you  will  be  very  much  pleased  with  the 
plan  first  suggested,  it  wUl  save  you  every 
cent  of  interest  and  so  much  less  delay  con- 
nected with  it  Yours  very  truly,  EL  P. 
Ulcks.    V.  P." 

"Gray  County  State  Bank.  Pampa,  Tex- 
as, July  8,  1910.  Waggoner  Banking  Co., 
Vernon,  Texas — Gentlemen:  Will  you  pay 
J.  C.  Rider's  drafts  drawn  on  the  Texas- 
Oklahoma  Grain  Co.  with  bill  of  lading  at- 
tached, these  drafts  will  be  for  grain  and 
drawn  at  sight  This  is  to  confirm  your  wire 
of  the  8th  Inst  Yours  truly,  J.  T.  Craw- 
ford, Cashier." 

"Gray  County  State  Bank.  Pampa,  Tex- 
as, July  14,  1910.  Texas-Oklahoma  Grain 
Co.,  Vernon,  Texas — Gentlemen:  We  have 
been  paying  J.  C.  Rider's  checks  for  grain 
and  accepting  sight  drafts  on  you  for  him; 
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after  this  we  will  bare  to  ask  that  he  make 
drafts  payable  on  demand,  as  we  will  want 
.to  handle  them  as  cash  Items,  this  was  the 
arrangement  made  by  your  Mr.  Bird  when  he 
was  here.  Please  have  your  bank  write  us 
that  they  will  take  care  of  drafts  drawn  on 
demand.  Wire  ns  if  this  is  not  satisfactory. 
Yours  truly,  J.  T.  Crawford,  Jr.,  Cashier." 

"July  16,  1910.  Gray  County  State  Bank, 
Pampa,  Texas— Gentlemen:  With  reference 
to  paying  drafts  drawn  for  wheat  by  J.  C. 
Rider  on  Texas-Oklahoma  Grain  Company, 
will  say  that  all  of  these  drafts  that  have 
B/L  wheat  tickets  and  affldaTits  attached, 
and  that  tl^e  amount  drawn  for  in  draft  cor- 
responds with  the  number  of  bushels  of 
wheat  represented  by  such  tickets  B/L  and 
affldavits  at  the  prices  authorized  by  Texas- 
Oklahoma  Grain ,  Company,  will  be  promptly 
paid  for  here  and  there  wlU  not  be  any 
trouble  about  this  whatever  where  these  con- 
ditions are  complied  with.  I  do  not  see  how 
that  we  could  make  any  other  statement  In 
connection  with  the  paying  of  these  drafts, 
that  should  be  more  satisfactory  to  you  than 
this.  We  shall  however  be  glad  to  hear  from 
yon  farther  if  you  think  necessary  on  any 
point  in  connection  with  the  matter.  Tours 
very  truly,  B.  P.  Hicks,  V.  P." 

"JPampa,  Texas,  Aug.  4,  1010.  Texas-Okla- 
homa Grain  Co.,  Vernon,  Texas — Gentlemen : 
Replying  to  yours  of  the  3rd  Inst  I  wired 
the  Herring  Nat'l  Bank  upon  receipt  of  your 
message  to  Rider  waiving  protest  of  the 
9674.60  item.  Tou  say  that  it  works  a  hard- 
ship on  you  to  have  these  drafts  come 
through  any  bank  by  the  Waggoner  Banking 
Company  they  have  all  been  marked  through 
that  bank  and  if  you  are  to  accept  them 
and  let  your  bank  take  them  up  when  they 
dear  with  the  other  banks  I  do  not  think 
yon  would  have  to  pay  any  exchange  on 
them  or  that  It  would  make  it  any  harder  on 
you  than  if  they  were  sent  direct  if  they 
were  sent  as  a  cash  item,  we  are  com- 
pelled to  handle  these  drafts  as  any  other 
cash  item  and  the  banks  we  sent  to  use  them 
as  such.  On  July  the  12th  we  sent  one  of 
Rider's  drafts  that  he  had  marked  without 
exchange  direct  to  the  Waggoner  Banking 
CO.  and  they  charged  us  $2.20  exchange. 
This  was  draft  No.  2  for  $893.25.  We  are 
Iiaving  a  rainy  spell  and  all  the  threshing 
bas  stopped  here  and  practically  no  wheat 
coming  so  I  hope  you  will  get  caught  up  and 
that  our  dealing  go  along  as  before,  which 
bas  been  very  satisfactory  up  to  now,  with 
ns.    Tours  truly,  J.  T.  Crawford,  CKshier." 

[1]  A  bill  payable  on  demand  is  due,  and 
action  thereon  may  be  brought,  at  once.  Hen- 
ry T.  Roe,  83  Tex.  446,  18  S.  W.  806;  Paine 
T.  B.  B.  Co.,  118  tr.  S.  152,  6  Sup.  Ct.  1019, 
SO  li.  Ed.  193.  Under  the  law  merchant  sndi 
paper  Is  not  entitled  to  three  days  of  grace. 
Our  Supreme  Court  held  our  statutes  do  not 
diange  that  rule.  Brown  v.  Chancellor,  61 
Tex.  437.  The  bill  is  payable  on  the  day  of 
Its  date^  or  within  a  reasonable  time.    It  is 


held  in  this  state,  and  given  as  the  rale  by 
text-writers,  when  such  instruments  are  so 
payable,  it  Is  not  necessary  to  present  them 
for  acceptance  (Carson  v.  Russell,  26  Tex. 
468;  1  Dan.  Neg.  Inst,  S  454) ;  but  if  paya- 
ble at  sight  the  law  requires  it  to  be  present- 
ed for  acc^tance  before  it  can  be  enforced 
against  parties  collaterally  liable  (1  Dan. 
Neg.  Inst  {  453).  Three  days  of  grace  are 
allowed  npon  bills  payable  at  sight  this  is  the 
role  recognized  by  a  majority  of  our  courts. 
1  Dan.  on  Neg.  Inst  H  617-618.  A  bill  pay- 
able after  sight  means  after  acceptance  or 
protest  for  nonacceptance,  -  and  not  from  a 
mere  private  exhibition  to  the  drawee.  1 
Dan.  Neg.  Inst  {  619. 

[2]  There  can  be  no  question  from  the  tele- 
gram of  July  8th,  and  the  letter  of  that  date 
from  appellant  to  appellee  and  the  letter 
from  appellee  to  appellant  of  the  same  date, 
that  the  drafts  should  be  drawn  at  sight 
Appellee  clearly  indicates  that  was  its  un- 
derstanding by  its  letter  of  July  14th  to  the 
grain  company,  and  in  that  letter  requested 
the  privilege  of  drawing  payable  on  demand. 
We  think  the  draft  as  drawn,  the  onder- 
standing  of  all  parties  as  disclosed  by  the 
testimony,  as  well  as  the  letters  in  evidence, 
made  a  contract  of  guaranty  by  appellant 
.The  grain  company  was  the  primary  debtor; 
the  wheat  was  bought  by  and  for  that  com- 
pany; the  money  was  advanced  to  that  com- 
pany's agent  by  appellee  upon  a  draft  drawn 
on  the  grain  company  in  favor  of  appellee. 
The  entire  credit  was  not  given  to  the  grain 
company,  but  was  also  given  upon  the  agree- 
ment by  appellee  that  the  drafts  would  be 
paid.  From  July  8th,  until  July  16tb,  the 
appellant  guaranteed  the  drafts  if  drawn  at 
sight  with  bill  of  lading  attached,  and  if 
sent  to  appellant  for  "collection  and  remit- 
tance," and  if  sent  for  collection  through  any 
other  bank  in  the  town,  appellant  could  not 
handle  the  drafts  sent  in  that  way.  This 
was  the  condition  of  appellant's  guaranty 
contract,  and  a  compliance  therewith  was 
required  in  order  to  render  it  liable.  On  the 
16th  of  July,  the  parties  agreed  to  change 
the  form  of  the  drafts  to  one  "on  demand," 
but  appellant  annexed  as  a  further  condition 
that  "these  drafts  that  have  B/L,  weight 
tickets  and  affidavit  attached  and  that  the 
amount  be  drawn  for  in  the  draft  corresponds 
with  the  bushels  of  wheat  represented  by 
such  tickets  B/L  and  affidavits  at  the  price 
authorized  by  the  Texas-Oklahoma  Grain 
Company  will  be  promptly  paid  for  here  and 
there  will  not  be  any  trouble  about  this  what- 
ever twhen  these  conditions  are  complied 
with."  These  last  letters  we  do  not  think 
abrogate  the  contract  as  evidenced  by  the 
original  letters,  but  change  the  contract  from 
sight  to  demand  drafts,  with  additional  pa- 
pers attached,  to  the  drafts.  The  appellee 
bank  bases  its  right  of  recovery  upon  the 
original  letter  of  appellant  and  its  telegram 
of  Jaly  8tb.    There  can  he  no  question  that 
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as  a  condition  to  appellant's  liability,  that 
contract  required  the  draft  and  bill  of  lad- 
ing to  be  sent  to  It  for  Its  protection.  Tills 
was  required,  doubtless,  to  prevent  the  very 
thing  that  did  occur  in  this  case.  Had  ap- 
pellee sent  this  draft  to  appellant,  the  car  of 
wheat  could  and  would  have  been  held  and 
applied  to  the  payment  of  the  draft,  and 
neither  party  would  have  lost  anything. 

The  appellee  must  have  understood  that  It 
was  the  purpose  of  appellants  in  having  the 
draft  and  blU  of  lading  sent  to  it  for  col- 
lection tliat  such  requirement  was  to  protect 
Itself  on  its  guaranty  of  the  draft  If  the 
grain  company  could  not  pay  it,  then  under 
the  transfer  of  the  bill  of  lading,  appellant 
could  sell  the  wheat  and  reimburse  itself. 
This  was  a  condition  precedent  to  its  liability 
on  the  guaranty.  The  failure  of  the  appel- 
lant to  comply  with  the  terms  of  the  contract 
in  sending  the  draft  to  other  bankers,  with 
bills  of  lading,  who  presented  it  to  the  grain 
company  for  payment,  and  in  not  calling  ap- 
pellant's attention  to  the  same,  gave  the 
grain  company  time  to  dispose  of  the  wheat. 
After  the  evil  had  been  done,  the  draft  was 
presented  to  appellant  for  payment  It  is 
then  claimed  that  the  tickets,  bills  of  lading, 
and  affidavits  were  attached.  This  was  the 
first  time  appellant's  attention  was  called  to 
the  draft.  This  certainly  was  not  a  compli- 
ance with  either  the  first  or  second  letters. 
This  was  not  an  unconditional  guaranty,  or 
a  letter  of  credit,  but  the  conditions  upon 
which  appellant  would  guarantee  the  pay- 
ment of  the  drafts  were  specifically  stated 
and  set  out,  whether  at  sight  or  on  demand, 
and  in  both  instances  must  be  collected  and 
remitted  through  appellant  bank.  If  appel- 
lant bad  intended  to  guarantee  drafts  uncon- 
ditionally, It  was  useless  to  require  the  iden- 
tity of  the  wheat  by  tickets  and  affidavit 
and  the  conveyance  by  the  bill  of  lading  at- 
tached. In  violating  this  contract  appellee 
has  lost  the  wheat  as  a  security  for  the  debt 
and  we  do  not  think,  after  such  loss,  should 
then  present  the  draft  with  the  required 
papers  attached,  and  claim  this  to  be  a  com- 
pliance with  the  terms  of  the  contract.  The 
cashier  of  appellee  admits  he  understood 
that  appellant  required  the  bill  of  lading  as 
a  security  to  it  and  that  such  was  customary 
with  banks.  This  was  not  a  contract  on  the 
part  of  appellant  to  accept  a  draft  drawn  on 
it  and  in  that  is  unlike  the  case  of  Henrietta 
National  Bank  v.  Bank,  80  Tex.  648,  16  S.  W. 
321,  26  Am.  St.  Rep.  773,  dted  by  appellee. 
It  is  only  a  guaranty  that  the  drafts  will  be 
paid  when  drawn  on  the  grain  company,  but 
to  this  was  annexed  a  condition  with  which 
appellee  should  comply. 

[3]  It  is  urged  that  the  draft  was  forward- 
ed in  the  usual  course  of  business  through 
appellee's  correspondence.  Appellant  did  not 
stipulate  that  the  draft  should  be  so  forward- 
ed, but  expressly  stated  tliat  it  could  not 
handle  the  drafts  unless  sent  direct  to  it  for 
collection  and  remittance.    That  was  part  of 


the  guaranty.  The  liability  of  a  guarantor 
cannot  be  extended  by  implication  beyond 
the  actual  terms  of  his  engagemoit  The 
case  must  t>e  brongbt  strictly  witliln  the  terms 
of  the  guaranty.  Smith  v.  Montgomery,  S 
Tex.  199;  Lockwood  v.  Bronson,  B3  Tex.  623; 
Irion  v.  Eskrlgg,  30  Tex.  Glv.  App.  466, 70  S. 
W.  7T9 ;  Lane  v.  Scott  57  Tex.  367;  Gardner  v. 
Martin,  76  Tex.  25, 13  S.  W.  39.  It  is  contend- 
ed that  appellant  waived  the  manner  of 
drawing  the  drafts  and  sending  the  same  for 
payment  The  evidence  simply  shows  that 
appellee  drew  this  draft  vrith  attached  papers 
as  it  had  others,  and  the  same  had  been 
paid  theretofore  without  objection.  These 
drafts  were  drawn  on  the  grain  company, 
which  had  theretofore  paid  the  same.  One 
or  two  were  sent  to  appellant,  and  the  bills  of 
lading  were  attached,  and  the  grain  com- 
pany paid  them.  As  to  others,  it  knew 
nothing  of  them.  We  do  not  think  there  is 
any  testimony  showing  waiver  of  the  condi- 
tion of  the  contract  by  appellant  bank.  So 
long  as  appellee  chose  to  rely  on  the  grain 
company,  and  not  appellant's  contract  of 
guaranty,  appellant  had  no  right  to  object 
It  cannot  be  charged  with  waiving  the  terms 
of  its  contract  when  it  bad  not  been  called 
upon  to  do  so  or  to  act 

We  do  not  think  the  facts  in  this  case  made 
a  case  against  appellant  under  the  contract 
alleged  and  proven,  and  the  trial  court  should 
have  rendered  judgment  for  appellant  This 
court  will  render  judgment  that  appellee  take 
nothing  by  its  suit  against  appellant  and 
that  appellant  recover  its  costs  in  this  court 
and  in  the  court  below. 

Reversed  and  rendered. 

On  Motion  for  Rehearing; 

The  appellee  asserts  in  its  motion  for  re- 
hearing that  the  draft  in  question  was  pre- 
sented for  payment  July  28,  1910.  If  it  was 
presented  on  that  date,  it  was  before  it 
was  ever  drawn.  It  is  dated  July  30,  1910. 
It  is  again  asserted  that  it  was  drawn  on 
the  appellant  bank.  This  is  based  on  the 
fact  that  It  is  addressed  to  Texas-Oklahoma 
Grain  Co.,  Vernon,  Texas,  signed,  "J.  C.  Rid- 
er," and  beneath  this  is  the  following :  "The 
Waggoner  Banking  Company,  Customer'a 
Draft"  This  draft  was  protested  August  3, 
1910.  There  is  not  tlie  slightest  evidence 
that  we  can  find  that  it  was  ever  presented 
to  appellant  bank  for  payment  before  pro- 
test ;  but  the  testimony  is  without  controver- 
sy that  payment  was  not  demanded  untlt 
after  protest,  and  not  until  the  grain  compa- 
ny had  obtained  the  wheat  from  the  railroad 
company  by  virtue  of  a  wire  from  Rider. 
The  only  circumstance  that  can  In  any  way 
show  appellant  knew  about  this  draft  be- 
fore protest  and  the  disposition  of  the  wheat 
is  that  the  grain  company  and  the  Waggoner 
Banking  Company  were  doing  business  in  the 
same  town.  The  appellee  says  there  is  n» 
evidence  that  it  accepted  the  conditions  in 
the  letter  of  July  Stfa.    It  pleaded  the  tele- 
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gram  and  tbe  letter  as  the  contract  upon 
which-  It  relied  for  recovery  and  introduced 
both  In  evidence  to  prove  Ita  caae. 

It  Is  expressly  stated  in  the  letter  that,  to 
send  drafts  through  other  banks,  it,  appel- 
lant, could  not  handle  them  that  way.  Craw- 
ford, appellee's  cashier,  says  that  if  appel- 
lant was  obligated  to  pay  the  draft  in  ques- 
tion, it  was  by  virtue  of  these  letters.  Craw- 
ford swears  that  about  the  9th  or  10th  of 
August,  1910,  he  sent  the  draft  to  appellant 
This  was  after  the  draft  had  been  protested, 
and  after  the  railroad  company  had  released 
the  wheat  to  the  grain  company  on  the  tele- 
gram of  Bider.  When  appellant  got  the 
draft  and  bUl  of  lading,  the  railroad  had 
parted  with  the  possession  of  the  wheat  on 
the  direction  of  the  consignor  to  the  con- 
signee; This  delay  and  the  failure  of  appel- 
lee to  comply  with  the  conditions  of  appel- 
lant's guaranty  defeated  appellant's  under- 
taking. It  is  Insisted  that  Rider  had  drawn 
other  drafts  which  had  been  paid.  Crawford 
again  testified :  "I  do  not  know  whether  or 
not  any  of  those  drafts  I  had  drawn  prior 
to  that  had  been  sent  by  me  direct  to  the 
Waggoner  Banking  Co.  I  do  not  know  but 
what  they  had  all  been  presented  down  there 
by  the  Herring  National  Bank,  or  some 
other  banks,  to  the  Texas-Oklahoma  Qrain 
Company,  and  they  paid  it.  All  I  know  Is  I 
got  the  money.  All  I  know  is  I  drew  tbe 
drafts  and  sent  them  through  the  Amarlllo 
or  some  other  correspondent,  and  they  would 
go  off  and  tbe  money  would  come  back  to 
me."  Mr.  Hicks,  the  vice  president  of  ap- 
pellant, testified  that  former  drafts  were  not 
sent  to  his  bank  for  collection,  or  to  present 
for  payment  to  the  grain  company.  This 
would  not  estop  appellant  from  setting  up 
and  relying  on  the  terms  of  its  guaranty  as 
evidenced  by  the  letters.  We  thmk  the  ap- 
pellee's own  testimony  shows  the  scale  tick- 
ets were  not  attached  to  the  draft  in  ques- 
tion in  accordance  with  its  letter  of  July  16, 
1910.  Appellee  recalled  J.  0.  Rider  to  prove : 
"Prior  to  the  time  of  the  drawing  of  this 
draft  In  controversy,  I  had  never  attached 
scale  tickets  to  any  drafts.  It  had  not  been 
required.  It  was  called  for  at  one  time,  but 
I  cannot  remember  the  time.  It  was  after 
this  draft  was  drawn."  He  further  testi- 
fied there  was  no  public  weigher  at  Pampa ; 
there  were  several  scales  in  town,  and  it  was 
left  optional  with  the  farmer  who  should  do 
the  weighing.  "They  Issued  tickets  for  It" 
Appellant's  testimony  Is  positive  that  none 
of  the  things,  except  the  bill  of  lading,  were 
attached  to  the  draft  when  sent  to  it.  As 
beretofore  set  out,  there  were  no  scale  tickets 
attached,  so  we  think  neither  of  the  letters 
were  complied  with  as  to  the  conditions. 
Under  the  authorities  cited  in  the  original 
opinion,  the  terms  of  a  contract  of  guaranty 
must  be  strictly  performed.  It  Is  a  hard- 
ship on  appellee  bank  to  lose  the  money,  and 
so  it  would  be  for  appellant  to  pay  it.    Appel- 


lee has  seen  proper  to  follow  its  own  oonne, 
regardless  of  the  stipulations  and  require- 
ments by  appellant  that  in  sending  and  draw- 
ing the  draft  it  should  be  done  in  a  certain 
way,  and,  having  taken  the  risk,  It  should 
abide  the  consequences. 
Tbe  motion  for  rehearing  is  overruled. 


McELWEB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  8, 
1914.) 

1.  Cbiminai.  Law  (i  730*)  — Tbiai,  — ASGII- 

JCENT  OF  FBosKCtrriNO  Attobnkt. 

Where,  In  a  prosecution  for  violating  the 
local  option  law,  defendant  claimed  that  be  ob- 
tained the  whisky  from  C.  as  prosecutor's 
agent,  a  statement,  made  by  the  prosecuting 
attorney^  in  argument,  that  tbe  fate  of  C.  rested 
on  the  jury's  verdict,  and,  if  they  found  "this 
negro  [defendant]  not  ^ilty,  the  attorney  would 
bave  C.  in  jail  just  as  soon  as  the  ver^ct  was 
returned,  was  improper,  but  was  cured  by  an 
instruction  directing  the  jury  not  to  consider  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1693;  Dec.  Dig.  i  730.*] 

2.  Intoxioatino  Liqcobs  (§  239*)  —  Tbial  — 

CONFLICTINQ   AND  OONTBADICTOBY  InBTBTJC- 
TIONS. 

Defendant,  in  a  prosecution  for  violating 
the  local  option  law  by  selling  certain  whisky 
to  S.  and  delivering  it  to  his  son,  daimed  that 
be  merely  acted  as  the  agent  of  S.  to  procure 
the  whisky  from  C.  'The  court  especiall} 
charged,  at  defendant's  request  that  if  defend- 
ant. In  compliance  with  S.'s  request  to  get  him 
some  whisky,  procured  tbe  same,  and  defendant 
had  no  interest  in  the  whisky,  but  merely  acted 
as  the  agent  of  S.,  he  was  not  guilty,  but  in 
the  main  charge  declared  that  if  money  was 
paid  to  defendant  by  S.,  and  the  whisky  was 
delivered  to  his  son  by  defendant,  that  would 
constitute  a  sale  to  the  son,  and  the  jury  should 
find  defendant  guilt?,  unless  they  had  a  reason- 
able doubt  concerning  tbe  same,  in  which  case 
they  should  acquit  Held,  that  the  instructions 
were  conflicting  and  contradictory,  and  that  the 
charge  in  effect  withdrew  defendant's  defense 
of  agency  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
linuors.  Cent  Dig.  IS  331-347;    Dec.  Dig.  | 

3.  Intoxicating  Liquobs  (J  167*)  —  Wbonq- 
FUL  Sale— Indictment— VABiANCE. 

Proof  that  S.  approached  defendant  and 
asked  him  if  he  knew  where  he  (S.)  could  get  a 
quart  of  whisky,  that  defendant  replied  that  he 
tiiought  he  did,  whereupon  S.  gave  defendant 
$1.50  and  told  him  to  deUver  the  whisky  to  S.'s 
son,  which  he  subsequently  did,  showed  a  sale 
of  whisky  to  S.,  and  was  therefore  insufficient 
to  support  an  indictment  charging  a  sale  to  the 
son. 

[Ed.  Note. — For  other  cases,  see  Intoxicatine 
Liauors,  Cent  Dig.  §§  182,  183;  Dec.  Dig.  | 
167.»] 

Appeal  from  Nacogdoches  County  Court;: 
Geo.  F.  Ingraham,  Judge. 

Will  McElwee  was  convicted  of  violating 
tbe  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

V.  B.  Mlddlebrook,  of  Nacogdoches,  for  ap- 
pellant C.  B.  Lane,  Asst  Atty.  Gen.,  for  the- 
State. 


•yor  othar  cues  u*  «ame  topic  and  aectioa  NUHBGSR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezei- 


Digitized  by 


Google 


928 


165  SOUTHWESTERN  REPORTER 


CTex.- 


DAVIDSON,  3.  Appellant  was  convicted 
of  violating  the  local  option  law. 

Without  dispute  or  question  this  record  dis- 
closes that  Jabez  Scott  approached  appellant 
and  asked  blm  if  he  knew  where  he  (Scott) 
could  get  a  quart  of  whisky.  Appellant  said 
he  thought  be  did.  Scott  asked  appellant 
how  much  it  would  cost,  and  appellant  said, 
"$1.50."  He  then  asked  appellant  how  long 
it  would  take  him  to  get  the  whisky.  He 
said,  "About  20  or  25  minutes."  Scott  did 
not  have  time  to  wait,  so  he  gave  appellant 
the  $1.50  and  told  him  that  his  son,  Wm. 
Scott,  would  wait  and  get  the  whisky,  and  he 
Instructed  appellant  to  deliver  the  whisky, 
when  purchased,  to  his  son,  Wm.  Scott.  Jabez 
Scott  so  testifies  for  the  state,  as  does  Wm. 
Scott  It  is  further  testified  that  Wm.  Scott 
was  present,  and  heard  all  the  conversation, 
and  waited  for  the  whisky,  and  that  appel- 
lant brought  the  whisky  to  him  for  his  fath- 
er. These  facts  are  undisputed.  Appellant 
testifies  to  the  same  facts,  and  further  testi- 
fies he  had  no  Interest  in  the  whisky,  nor  did 
he  get  any  part  of  the  $1.50.  He  demurred  to 
giving  the  name  of  the  man  from  whom  he 
purchased  the  whisky  for  Scott,  but,  when 
being  pressed  for  It,  he  gave  the  name  of 
John  Crawford.  He  sa3^  that  Randolph 
Smith  showed  him  the  man  from  whom  he 
got  the  whisky.  Smith  is  dead;  he  was 
killed  during  Christmas  week.  Appellant 
further  testified:  "The  man  I  got  the  whisky 
from  is  a  white  man.  I  know  him  now,  but 
I  did  not  know  his  name  when  I  got  the 
whisky.  I  am  afraid  to  tell  his  name.  I 
am  scared  to  tell  it;  but.  If  I  have  to,  I  have 
to.  It  was  jur.  John  Crawford."  John  Craw- 
ford testified  that  he  did  not  sell  appellant 
the  whisky,  and  that  be  never  delivered  any 
whisky  to  appellant  This  is,  in  substance, 
the  case. 

[1]  The  only  disputea  question  seems  to 
arise  on  the  contradiction  in  the  testimony 
between  appellant  and  Crawford.  The  evi- 
dence, then,  seems  to  be  clear  that  Jabez 
Scott  gave  appellant  $1.60  with  which  to  buy 
blm  some  whisky;  that  not  having  time  to 
wait  for  the  whisky,  Scott  instructed  appel- 
lant to  turn  it  over  to  his  son,  which  was 
done.  Appellant  claims  to  have  bought  the 
whisky  from  Crawford  as  the  agent  of  Scott, 
and  that  he  (appellant)  did  not  sell  any 
whisky,  and  had  no  Interest  in  it  This  was 
denied  by  Crawford.  The  sale  was  alleged 
to  have  been  made  to  Wm.  Scott  and  not  to 
his  father,  Jabez  Scott  The  prosecuting  at' 
tomey  uses  this  language  in  his  argument: 
"On  your  verdict  rests  the  fate  of  John  Craw- 
ford. If  you  find  this  negro  not  guilty,  I 
will  have  John  Crawford  In  Jail  just  as  soon 
as  you  return  your  verdict"  The  court  in- 
structed the  Jury  not  to  consider  this  argu- 
ment, as  it  was  improper.  The  court  was 
correct  in  this.  The  argument  should  not 
have  been  used;  but  in  view  of  the  instruc- 
tions, it  may  not  be  sufllcient  to  Justify  a 
reversal  on  that  ground. 


[2]  At  the  request  of  the  county  attorney 
the  following  instruction  was  given:  "Ton 
are  Instructed  that  if  you  find  from  the  evi- 
dence that  the  money  was  paid  to  Will  Mc- 
Elwee  by  Jabez  Scott  and  the  delivery  was 
made  to  William  Scott  this  would  in  terms 
of  law  be  a  sale  to  William  Scott  and  you 
wUl  find  the  defendant  guilty,  and  assess  his 
punishment  as  stated  in  the  main  charge; 
and  if  you  have  a  reasonable  donbt  of  the 
same  you  will  acquit  the  defendant"  Proper 
exception  was  reserved  to  this,  on  the  grotmd 
that  it  was  on  the  weight  of  the  evidence,  and 
virtually  an  Instruction  to  find  the  appellant 
guilty,  and  under  the  undisputed  facts  the 
Jury  could  do  only  one  thing  under  this 
charge,  and  that  was  to  find  appellant  guilty, 
and  that  it  was  also  a  direct  contradiction  of 
the  defendant's  special  charge  on  agency, 
which  was  given  by  the  court  and  took  the 
proposition  of  agency  entirely  away  from  the 
jury.  This  bill  of  exceptions  was  approved 
by  the  trial  Judge,  with  the  explanation  that 
the  two  special  charges  mentioned  were  about 
different  phases  of  the  case,  and  not  contra- 
dictory, as  he  understood  them.  The  special 
charge  given  at  request  of  appellant  is  as 
follows:  "You  are  further  instructed  that  if 
Will  McElwee  was  asked  by  Jabez  Scott  if  he 
could  get  blm  some  whisky,  and  the  defend- 
ant in  compliance  with  the  request  did  get 
him  the  whisky,  and  the  defendant  had  no  in- 
terest In  the  whisky,  but  was  acting  as  the 
agent  of  Jabez  Scott  he  is  not  guilty,  and 
you  will  so  find,  if  you  believe  he  so  got  the 
whisky ;  or  if  you  have  a  reasonable  doubt  as 
tp  whether  he  so  got  the  whisky  for  Jabez 
Scott  you  will  find  him  not  guilty."  We  are 
of  the  opinion  that  the  two  charges,  the  one 
asked  by  the  county  attorney  and  the  one  giv- 
en at  request  of  defendant  are  conflicting 
and  contradictory;  and  we  are  further  of  the 
opinion  that  the  court's  charge  was  on  the 
weight  of  the  evidence,  and  assumes  a  most 
material  fact  in  the  case  against  the  defend- 
ant, and  Ignores  appellant's  defense  in  the 
special  charge  given  at  the  request  of  the 
county  attorney.  If  appellant  bought  the 
whisky  for  Jabez  Scott  and  did  not  sell  it  or 
have  any  interest  in  the  sale,  he  would  be 
acting  as  agent  and  not  guilty.  The  state 
met  this  testimony  with  that  of  Crawford, 
which  raised  the  issue  sharply  as  to  sale. 
Under  the  county  attorney's  Instruction,  ap- 
pellant would  be  guilty  if  Jabez  Scott  paid 
McEHwee,  appellant,  the  money,  and  the 
whisky  was  delivered  to  Wm.  Scott  his  son, 
whether  appellant  was  the  agent  or  not  If 
he  was  the  agent  of  Jabez  Scott,  he  would 
not  be  guilty. 

[3]  This  brings  up  another  question  which 
is  directly  an  issue  In  the  case,  and  it  Is  this : 
The  charge  against  appellant  was  for  selling 
intoxicating  liquors  to  Wm.  Scott.  The  facts 
show  If  be  sold  it  it  was  to  Jabez  Scott  and 
not  Wm.  Scott  When  the  trade  was  made, 
there  was  present  Jabez  Scotx  and  his  son, 
Wm.  Scott  and  appellant    Wm.  Scott  knew 
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all  about  tlie  tacts  of  the  case,  and  had  no 
Interest  In  it  at  all,  except  to  receive  the 
whisky  from  appellant  for  his  father.  His 
ffttber  had  paii  the  money  In  advance  for  the 
whisky.  The  sale,  therefore,  would  be  to 
Jabei  Scott,  and  not  to  Wm.  Scottl  The 
facts  are  pointed  and  iiosltlve.  There  is  no 
contradiction  of  the  fact  that  appellant,  if 
he  was  guilty  at  all,  was  guilty  of  selling  to 
Jabez  Scott,  and  not  Wm.  Scott  The  trade 
was  made  and  the  money  paid  in  advance, 
and  Wm.  Scott  remained,  because  his  father 
did  not  have  time  to  do  so,  to  get  the  whisky 
in  case  appellant  should  deliver  It,  not  for 
Wm.  Scott,  but  for  Jabez  Scott 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


COLB  V.  STATE.     (No.  8068.) 

(Court  of  Criminal  Appeals  of  Texas.    April  8, 
1914.) 

1.  Criminal  Law  (H  666,  U53*>— Plaoino 
Witnesses  undbb  Rulb  —  Discbbtion  or 
CouKT— Revikw. 

The  action  of  the  court  in  placing  the  wit- 
nesses under  the  rale  in  charge  of  an  officer, 
who  will  be  a  witness  for  the  state,  and  in  per- 
mitting the  district  attorney  to  interview  the 
witnesses  one  by  one  in  the  presence  of  the 
officer,  is  within  the  discretion  oi  the  trial  court, 
and  will  not  be  disturbed  unless  abused. 

I  Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1649-1566%,  3061-3066; 
Dec.  Dig.  ${  m,  1168.*] 

2.  WrrNBSSKS  (§  40*)— Compbtenct— Aos  of 
Witness. 

A  girl  10  years  old,  who  shows  that  she 
has  sumcieAt  intellect  to  give  her  testimony,  and 
who  knows  that  she  will  be  imprisoned  for  tes- 
tifying falsely,  is  competent  to  testify. 

[Ed.  Note.— For  other  cases,  see  Wltnessea, 
Cent  Dig.  gt  97,  98 ;  Dec.  Dig.  {  40.*] 

3.  HoiaciOE  (i  300*)  —  SKLT-DEnNBi  —  Bvi- 

DKNCE. 

Where  accused  showed  that  a  wordy  alter- 
cation occurred  when  decedent  started  at  him 
with  a  drawn  hatchet,  and  accused  then  fled  into 
the  house  and  secured  his  gun,  and  decedent 
on  accused  stepping  out,  again  started  towards 
him  with  the  hatchet  and  accused  then  fired,  the 
issue  of  self-defense  was  raised. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-620,  622-6S0;  Dec  Dig. 
1300.*] 

4.  HOMIOIDS  (I  250*)— MUBDEB— EVIOENOE. 

Evidoice  hetd  to  support  a  verdict  of  mur- 
der. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  616-517 ;   Dec  Dig.  |  260.*] 

B.  CsnaNAi.  Law  (i  942*)  — New  Tbial— 
Newlt  Discovebed  BviDBNCE— Impeachino 
Testiicont. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  which  will  only  impeach  a  wit- 
ness for  the  state,  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Irfiw,  Cent  Dig.  {{  2816,  23S1,  2832;  Dec.  Dig. 
f  942.*] 

5.  Gbihinai,  IaAW  (I  666*)— Evidence— Plao- 
XHo  Witness  undeb  Rttle. 

That  the  court  placed  the  witnesses  under 
the  rule  in  charge  of  an  officer  who  would  testi- 
fy for  the  state,  and  that  the  district  attorney 


talked  with  each  of  the  iHtnessea  In  the  presence 
of  the  officer,  did  not  render  the  testimony  of 
the  witnesses  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  {{  1649-166615 ;    Dec  Dig.  | 

7.    CBIVINAI.   Law    (|    991*)  —  iHDBTEBiaNATB 

Sentenos  Law— Iiipbisonmkht. 

Under  the  indeterminate  sentence  law,  the 
punishment  of  one  convicted  of  murder,  fixed  at 
17  years  in  the  penitentiary,  must  be  modified 
so  as  to  provide  for  confinement  therein  for  not 
lees  than  6  years  nor  more  than  17  years. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  {f  2618,  2526,  2628;  Dec  Dig. 
§  991.*] 

Appeal  from  District  Court,  MUam  Coun- 
ty; J.  C.  Scott,  Judge. 

Will  Cole  was  convicted  of  murder,  and  he 
appeals.  Sentence  amended,  and  Judgment 
affirmed. 

I^yles  &  Lyles,  of  Cameron,  for  appellant 
0.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  murder,  and  his  punish- 
ment assessed  at  17  years'  confinement  in 
the  penitentiary. 

[1]  Appellant  shows  that,  when  the  case 
was  called  for  trial,  the  district  attorney  ask- 
ed leave  of  the  court  to  talk  with  the  wit- 
nesses, which  was  by  the  court  granted. 
When  the  district  attorney  started  to  do  so, 
appellant  Insisted  that  the  witnesses  be 
sworn  and  placed  under  the  rule,  and  they 
instructed  not  to  talk  to  each  other  in  re- 
gard to  the  case,  and  not  to  talk  to  any  one 
In  regard  to  the  case  other  than  the  attor- 
neys engaged  in  the  trial  of  the  case.  The 
court  called  the  witnesses  in  and  complied 
with  this  request  of  the  defendant's  attor- 
ney, and  further  instructed  them  not  to  talk 
with  the  attorneys  about  the  case  unless  in 
the  presence  of  an  officer,  -and  sent  the  wit- 
nesses out  un^er  the  rule  in  charge  of  an 
officer.  Dan  Todd  Is  constable  of  precinct 
I  No.  3  In  Milam  county,  the  precinct  in  whldi 
,  the  offense  is  alleged  to  have  occurred,  and 
was  the  first  officer  to  arrive  at  the  scene 
of  the  homicide,  and  was  the  officer  who 
made  the  arrest  The  district  attorney  asked 
him  to  call  the  witnesses  he  desired  to  talk 
with,  and  talked  with  the  witnesses  in  the 
presence  of  this  officer  of  Milam  county. 
Appellant  objected  to  the  district  attorney 
being  permitted  to  talk  with  the  witnesses  in 
the  presence  of  Constable  Todd;  he  being 
also  a  witness  In  the  case.  This  is  a  matter 
within  the  sound  discretion  of  the  court, 
and  the  bills  state  no  facts  tending  to  show 
that  the  court  abused  his  discretion  in  allow- 
ing this  officer  to  call  the  witnesses  for  the 
state's  counsel,  and  be  present  when  the 
state's  counsel  was  talking  with  them,  one 
at  a  time,  as  the  court  had  instructed  the 
witnesses  not  to  talk  even  with  counsel  about 
the  case,  exc^t  In  the  presence  of  an  offl- 
cer.    The  mere  fact  that  an  officer,  in  the  dls- 
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dtarge  of  his  duties,  goes  to  the  scene  of  a 
homicide  and  makes  'an  arrest,  and  Is  called 
on  to  testify  to  what  he  there  saw,  to  detail 
the  facts  as  it  appeared  to  him,  would  not 
prevent  the  court  placing  such  an  oflScer 
in  charge  of  the  witnesses  placed  under  rule, 
nor  would  it  be  error  to  permit  the  district 
attorney  to  talk  with  the  witnesses,  one  at 
a  time,  in  the  presence  of  this  officer.  These 
are  matters  In  the  discretion  of  the  trial 
Judge,  and  some  injury,  some  abuse  of  dis- 
cretion in  the  premises,  must  be  shown,  oth- 
erwise such  matters  present  nothing  tor  re- 
view. McMillan  v.  State,  7  Tex.  App.  142; 
Williams  V.  State,  37  Tex.  Cr.  R.  147,  38 
8.  W.  999;   Brite  v.  State,  43  S.  W.  842. 

[2]  In  another  bill  it  is  insisted  that  the 
court  erred  in  permitting  the  witness  Lethla 
Adams,  a  girl  10  years  old,  to  testify.  Her 
testimony  in  this  record  discloses  that  she 
has  sufficient  intellect  to  Intelligently  give 
her  testimony  and  to  relate  the  transaction 
as  she  saw  It  From  her  evidence  It  also 
appears  that  she  knew  that  punishment 
awaited  her  if  she  swore  falsely,  and  that 
she  could  be  incarcerated  in  prison.  Wil- 
liams V.  State,  12  Tex.  App.  127 ;  Oxshear  v. 
State,  38  Tex.  Cr.  B.  499,  43  S.  W.  335;  and 
cases  dted  In  sections  951  and  952,  White's 
Ann.  Code  of  Criminal  Procedure. 

[3, 4]  While  the  court  submitted  man- 
slaughter, we  do  not  think  the  evidence  rais- 
es that  issue.  The  evidence  for  defendant 
'  would  show  that  a  wordy  altercation  occur- 
red when  deceased  started  at  him  with  a 
drawn  hatchet,  when  he  fled  into  the  house, 
secured  his  gun,  stepped  ont  of  the  house, 
when  deceased  again  started  towards  him 
with  his  hatchet,  when  he  fired,  and  de- 
ceased turned  and  ran.  If  this  is  true,  this 
would  be  self-defense,  and  is  submitted  in  a 
way  not  complati^ed  of  by  appellant  ^he 
state's  case  is  that  deceased  started  to  his 
work,  when  words  ensued;  appellant  picked 
np  a  single-tree,  when  deceased  picked  up  a 
stick;  appellant  then  ran  In  the  house  after 
his  gun,  when  deceased  fled  from  the  scene; 
that  after  getting  his  gun,  appellant  pur- 
sued deceased  some  76  yards,  shooting  him 
While  deceased  was  trying  to  get  away.  Con- 
sequently the  evidence  amply  supports  the 
verdict  finding  appellant  guilty  of  murder. 

[S]  The  alleged  newly  discovered  evidence 
would  only  tend  to  Impeach  the  witness  Mag- 
gie Smith,  and  presents  no  good  ground  for 
a  new  trial.  Barber  v.  State,  35  Tex.  Cr.  B. 
70,  31  S.  W.  649 ;  FrankUn  v.  State,  34  Tex. 
Or.  B.  203,  29  S.  W.  1088;  Matkins  v.  State, 
S3  Tex.  Cr.  R.  605,  28  S.  W.  636;  section 
1149,  White's  Ann.  Proc 

[I]  There  was  no  error  in  refusing  to  strike 
out  the  testimony  of  Mattie  Smith  and  Janle 
Jones.  Their  evidence  was  upon  a  material 
issue  in  the  case,  and  the  fact  that  Consta- 
ble Todd  was  present  if  he  was,  when  the 
district  attorney  talked  with  each  of  them. 


would  not  render  tb^  testimony  inadmissi- 
ble. 

[7]  Under  the  indeterminate  sentence  law, 
the  sentence  should  have  been  that  defend- 
ant be  confined  in  the  penitentiary  for  a 
period  of  time  not  less  than  5  years  nor  more. 
than  17  years,  and  the  sentence  is  here  cor- 
rected and  reformed  in  such  respect  and 
sentence  will  be  so  amended,  and  Judgment 
entered  accordingly. 

The  Judgment  is  aflirmed. 


SHAW  V.  STATE.    (No.  8061.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

25,  1914.     Boliearing  Denied  April 

22,  1914.) 

1.  CanaNAi,  Law  (|  656*)— Wbittbw  Statk- 
MBNT— AniassioH  OF  Past  —  ExovLPATOBT 

PABT— DlSPBOOF. 

Where,  in  a  prosecution  for  abortion,  the 
state  offered  a  part  of  defendant's  statement 
Introduced  before  the  grand  jnr;.  In  which  she 
stated  that  prosecutrix  came  to  her  house  with 
B.;  that  defendant  pushed  her  finger  up  in 
prosecutrix,  and.  pushed  up  her  womb ;  that  B. 
stayed  on  the  porch  while  she  did  that;  that 
she  did  not  know  B.,  and  had  never  seen  the 
girl  before;  that  she  pushed  her  womb  up  aa 
far  as  she  could,  but  gave  her  no  medicme — 
such  testimony  was  not  exculpatory  so  as  to  re- 
quire the  state  to  disprove  the  same,  that  the 
jury  niight  not  be  required  to  accept  it  as  true. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  H  018, 1258 ;  Dec.  Dig.  {  556.*] 

2.  ABOBTIOR    (S   11*)— EVIDBN(»— iDENTinOA- 
TION. 

Where,  in  a  prosecution  for  abortion,  pros- 
ecutrix did  not  identify  defendant  as  the  woman 
to  whom  she  was  carried,  but  did  testify  that  B. 
carried  her  to  a  woman  named  Kate  or  Kit 
Shaw,  which  was  the  name  of  defendant  who 
admitted  that  B.  brought  prosecutrix  to  see  her, 
that  was  sufficient  identification  to  justify  the 
admission  of  prosecutrix's  testimony. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  8  22;   Dec.  Dig.  {  11.*] 

8.   ABOBTION    (I   9*)— EVIDBNCB. 

In  a  prosecution  for  abortion,  evidence  of 
prosecutrix  that  B.,  who  took  her  to  defendant 
and  who  made  the  arrangements  to  have  the 
operation  performed,  was  toe  author  of  her  ruin 
and  the  father  of  her  child,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
(3ent.  Dig.  H  17-20;   Dec  Dig.  i  9.*] 

4.  Gbiuinai.  Law  ({  861*)— Btidewob— Ddtt 
TO  Intboduce  Entibe  Statement. 

The  state  is  not  required  to  introduce  all 
of  defendant's  statement  or  testimony  introduced 
before  the  grand  jury,  bnt  may  introduce  a  por- 
tion thereof,  and  leave  to  defendant  the  intro- 
duction of  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  758, 1806 ;  Dec.  Dig.  {  661.*! 

5.  Cbiminai.   Law   (i   607*)  —  Aocoicpliok — 

ABOBTIOH— ViOTIK. 

That  prosecutrix  wUUngljr  submitted  to  an 
abortion  performed  on  her  did  not  render  her 
an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1082-1096;  Dec.  Dig.  i 
507.*] 

6.  Abobtiok  (i  1*)— Cadsb— "Instbumbnt." 

The  fingers  of  defendant  inserted  into  the 
privates  and  womb  of  a  pregnant  female  consti- 
tute an  "instrument"  within  the  Oode  provisions 
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making  It  an  offenM  for  any  pen»n  to  came 
the  abortion  of  a  pregnant  female  by  means 
of  an  instrument,  etc. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  fS  1-8;   Dec.  Dig.  i  !.• 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  866S-366&] 

Appeal  from  District  Court,  ColUn  Coun- 
ty;   F.  B.  Wilcox,  Special  Judge. 

Kate  Shaw  was  convicted  of  having  pro- 
duced an  abortion,  and  she  appeals.  Af- 
firmed. 

6.*  R.  Smith  and  Beverly  S.  Dudley,  both 
of  McKlnney,  for  appellant  0.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  Stat& 

HARPER,  J.  Appellant  was  charged  with, 
and  convicted  of  having  produced,  an  abor- 
tion on  one  Cassie  Oaines. 

That  Cassie  Gaines  gave  prematnre  birth 
to  a  clilld  Is  proven  conclaslvely.  She  tes- 
tified that  Sam  Rhyon,  her  cousin,  was  the 
father  of  her  child,  and  that  Sam  Rhyon  car- 
ried her  at  night  to  the  home  of  a  woman  in 
McEinney,  and  to  whom  he  introduced  her 
as  Kate  or  Kit  Shaw ;  that  Rhyon  made  the 
arrangements  with  the  woman,  and  ttds  wo- 
man caused  her  to  lay  down,  and  the  woman 
then  Inserted  her  fingers  into  her  privates, 
manipulating  with  her  fingers  for  some  min- 
utes; that  she  then  was  carried  home  by 
Rhyon.  A  few  nights  later  Rhyon  again  car- 
lied  the  witness  to  this  woman,  who  carried 
her  into  the  kitchen,  and  when  she  had  lain 
down  the  woman  inserted  some  Icind  of  an 
instrument  into  her  private  parts,  the  man- 
ipulation of  which  was  very  painful  and 
caused  her  to  bleed.  The  child  was  aborted 
a  few  days  after  this.  On  the  trial  she 
could  not  Identify  appellant  as  the  woman, 
saying  it  was  at  night  and  dark  on  both  oc- 
casions when  she  was  carried  to  see  the  wo- 
man. 

[1]  The  counly  attorney  then  Introduced 
a  portion  of  appellant's  statement  or  testi- 
mony adduced  before  'the  grand  Jury.  That 
portion  Introduced  by  the  state  reads  as 
follows:  "Cassie  Gaines  came  to  my  house 
with  Sam  Rhyon.  I  put  my  finger  up  In 
her  and  pushed  up  her  womb.  Sam  Rhyon 
stayed  on  the  porch  whUe  I  did  this.  I  did 
not  know  Sam  Rhyon  when  he  came  there, 
but  he  told  me  his  name  was  Sam  Rhyon. 
I  had  never  seen  the  girl  before  and  did  not 
know  her.  I  pushed  her  womb  up  as  tar 
as  I  could.  I  did  not  give  her  any  med- 
idne."  This  was  all  of  the  portion  of  her 
testimony  introduced  by  the  state,  and  it 
is  seen  there  Is  nothing  exculpatory  in  that 
portion  of  the  testimony;  therefore  it  was 
not  necessary  to  charge  that  the  state  must 
disprove  the  exculpatory  part  of  the  testi- 
mony, or  the  jury  would  take  it  as  trn&  The 
exculpatory  part  of  the  statement  was  intro- 
duced by  defendant,  and  therefore  called 
for  no  such  charge. 


[2]  There  was  no  error  In  s^raitting  the 
testimony  of  Cassie  Gaines,  although  she 
did  not  identic  appellant  as  the  woman  to 
whom  she  was  carried.  She  testified  that 
Sam  Rhyon  carried  her  to  a  woman  named 
E^ate  or  Kit  Shaw.  This  appellant  admits; 
that  Sam  Rhyon  brought  Cassie  Gaines  to 
see  her.  Thus  the  identification  was  made 
sufficient  to  admit  the  testimony  of  Cassie 
Gaines. 

[S]  Neither  was  there  error  in  permitting 
her  to  state  that  Sam  Rhyon,  who  carried 
her  to  appellant  and  made  the  arrangements 
to  have  the  operation  performed,  was  the 
author  of  her  ruin  and  the  father  of  her 
chUd. 

[4]  When  the  state  offered  only  a  portion 
of  appellant's  statement  or  testimony  adduc- 
ed before  the  grand  Jury,  the  defendant  ol>- 
Jected  on  the  ground  that.  If  the  state  in- 
troduced any  portion  of  It,  it  should  be  com- 
pelled to  introduce  all  she  said  on  this  oc- 
casion. There  was  no  error  in  permitting 
the  state  to  Introduce  only  such  portions  of 
this  testimony  as  It  desired;  the  defendant 
being  permitted  to  Introduce  the  remainder 
of  it  when  she  ofTered  to  do  so.  It  Is  like 
the  examination  of  a  witness:  One  can 
ask  the  witness  such  questions  and  adduce 
such  testimony  as  he  desires;  if  there  are 
other  facts  In  the  breast  of  the  witness,  con- 
nected with  the  same,  that  the  opposing  coun- 
sel desires,  he  should  be,  and  in  this  Instance 
was,  permitted  to  adduce  It 

[S]  Because  Cassie  Gaines  willingly  sub- 
mitted to  having  the  operation  i)erformed  on 
her,  it  did  not  constitute  her  an  accomplice 
und»  the  law  of  this  state.  This  has  been  so 
often  decided  we  deem  it  unnecessary  to  dis- 
cuss that  feature  of  the  case.  Welllngham 
V.  State,  33  Tex.  Cr.  R.  99,  25  S.  W.  424: 
Miller  V.  State,  37  Tex.  Cr.  R.  575,  40  S.  W. 
313 ;  Hunter  v.  State,  38  Tex.  Cr.  R.  61,  41 
S.  W.  e02;  Watson  V.  State,  9  Tex.  App. 
244 ;  WandeD  v.  State,  25  S.  W.  27 ;  Link  v. 
State,  164  S.  W.  987,  recently  decided. 

[6]  There  was  no  evidence  calling  fi>r  a 
charge  that  if  appellant  did  produce  the 
abortion  by  her  acta,  that  if  she  did  not  use 
an  "instrument"  In  80  doing,  she  wonld  not 
be  guilty.  The  fingers  inserted  Into  the  pri- 
vates and  womb  of  a  female  would  be  an  in- 
strument within  the  meaning  of  the  Code  de- 
fining this  offense.  In  addition  to  this,  it 
is  shown  that  on  the  second  visit,  in  addition 
to  the  fingers,  an  instrument  was  used  by 
appellant 

The  court  Instructed  the  Jury  in  defining 
the  offense:  "Our  statute  provides  that,  if 
any  one  shall  designedly  use  toward  a  preg- 
nant woman  any  violence  Internally  applied 
and  shall  thereby  procure  an  abortion,  he 
shall  be  punished  by  confinement  in  the  pen- 
itentiary not  less  than  two  nor  more  than 
five  years;  if  It  be  done  without  her  consent 
the   punishment   shall    be   doubled."     The 
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ooort  In  Babmlttlng  the  Issues  to  tbe  Jniy 
did  not  anthorlze  double  punishment,  but 
only  that  If  guilty  her  punishment  be  assess- 
ed at  not  less  than  two  nor  more  than  five 
years  in  the  penitentiary.  The  Jury  assessed 
her  punishment  at  only  two  years.  Under 
such  dreumstanCQS,  tbe  matter  complained 
pf  presents  no  error. 
The  judgment  Is  affirmed. 


BAMSOM  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  8, 
1914.) 

1.  Wkapows  ({  11*)  —  Gabbtiito  Weapohs  — 
Pebsonb  Exkuitxd— Pkacb  Offioebs. 

Pen.  Code  1911,  art.  476,  providing  that 
tbe  preceding  article,  forbidding  tbe  carnring 
of  a  pistol,  shall  not  apply  to  a  peace  officer, 
does  not  authorize  a  deputy  sheriff  to  carry  a 
pistol  when  outside  tbe  connty  of  bis  appoint- 
ment and  not  on  official  business. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Gent  Dig.  U  10-14;   Dec.  Dig.  |  11.*] 

2.  Weapohb  (I  11*)  —  Cabbtino  Wbapors  — 

PKBSONB  HSEICPTXn — ^Pkaob   OmOBBS. 

Under  Rev.  St  1911,  art  7125.  autboriring 
sheriffs  to  appoint  one  deputy  for  each  justice 
precinct  In  addition  to  tbe  precinct  where  tbe 
county  site  is  situated,  where  a  sheriff  appoint- 
ed two  deputies  in  such  a  precinct  one  of  whom 
was  the  active  deputy,  who  made  arrests  and 
served  process,  the  appointment  of  tbe  other 
was  illegal,  and  he  acquired  no  ri^t  by  vir- 
tue of  such  appointment  to  carry  a  pistol,  under 
Pen.  Code  1911,  art  476,  authorising  peace  of- 
ficers to  carry  a  pistoL 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  U  10-14;   Deft  Dig.  {  11.*] 

3.  Cbiminai,  Law  ({  32*)— Dbfenses— Iono- 
BANCK  OT  Law. 

A  deputy  sheriff's  belief  that  he  had  a 
right  to  carry  a  pistol  in  a  connty  other  than 
that  of  his  appointment  was  a  mistake  of  law, 
and  not  of  fact  and  did  not  relieve  him  from 
criminal  liability. 

[Ed.  Note.— For  other  cases,  see  Oindnal 
Law,  Cent  Dig.  |  87 ;   Dec.  Dig.  S  3Z*] 

4.  WKAFORB   (i   17*)— ETIDBNCE— RlXEVANOT. 

On  a  trial  for  carrying  a  pistol,  evidence  as 
to  an  altercation  between  accused,  after  be  bad 
given  bail  for  Ms  appearance  and  left  tbe  jail, 
and  a  person  who  followed  him  to  get  him  to 
return  to  attend  to  some  minor  matter,  should 
have  been  excluded,  and  its  admission  is  ground 
for  reversal,  where  tbe  jnry,  in  addition  to  a 
fine,  assessed  tbe  punishment  at  imprisonment 
in  tbe  county  jaU  for  60  days. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  tl  20.  22-33;   Dec.  big.  {  17.*] 

Appeal  from  Harris  County  Court  at  Law ; 
Clark  0.  Wren,  Judge. 

Henry  L.  Ransom  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  be  appeals.  Re- 
versed and  remanded. 

Lane,  Wolters  &  Storey,  of  Houston,  for 
appellant  C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  (100  and  60  days' 
imprisonment  in  tbe  county  JalL 


[1]  The  first  proposition  presented  for  car 
consideration  Is  the  proper  construction  at 
Fen.  Code,  art  476,  which  provides  that  the 
article  of  the  statute  which  prohibits  the 
carrying  of  a  pistol  shall  not  apply  to  a  per- 
son in  actual  service  as  a  miUtlanian,  nor  to 
a  peace  officer  or  a  policeman,  or  a  person 
summoned  to  his  aid,  nor  to  a  revenue  or 
other  civil  officer  engaged  In  the  discharge 
of  his  official  duty. 

Appellant  Introduced  in  evidence  the  ap- 
pointment made  by  M.  L.  Wooley,  sheriff  of 
Ft  Bend  county,  Tex.,  wherein  he  on  April 
28, 1913,  appointed  appellant  a  deputy  sheriff 
of  Ft  Bend  county.  Appellant  was  charged 
with  carrying  the  pistol  in  Harris  county  in 
October,  1913,  and  testified:  "On  the  occa- 
sion when  I  came  over  here^  I  did  not  come 
on  any  official  business.  I  came  on  process 
issued  out  of  the  criminal  district  court  of 
Harris  county.  I  was  subpoenaed  as  a  wit- 
ness. I  did  not  come  over  here  to  serve  any 
process.  Up  to  that  time  I  had  never  served 
any  process  for  the  sheriff  of  Ft  Bend  coun- 
ty. He  had  never  sent  me  any  at  all.  I  nev- 
er received  any  compensation  from  the  sher- 
iff of  Ft  Bend  county.  I  went  over  there  and 
formally  took  the  oath  of  office.  I  did  not 
make  bond,  because  the  sherUTs  bond  was 
my  bond.  The  sheriff's  bond  is  good  for  Us 
officers,  his  deputies.  He  did  not  require  me 
to  make  a  bond.  I  did  not  make  a  bond.  I 
have  already  stated  that  I  did  not  serve  any 
process  for  the  sheriff  ot  Ft  Bend  county.  I 
never  received  any  compensation  for  my  serv- 
ices. I  would  have  received  compensation  it 
I  had  served  papers,  I  guess;  never  made 
any  arrest  over  there;  never  attempted  to 
make  any  arrest  here  since  I  was  a  deputy 
sheriff  of  Ft  Bend  county.  Over  there  I 
have  gone  with  my  brother  on  two  or  three 
occasions  to  make  arrests;  never  made  any 
arrests.  We  were  after  a  negro  for  some 
time  for  murder,  and  we  had  Information  he 
was  at  a  bouse  there,  and  we  went  there  and 
found  he  was  not  there.  The  sheriff  instruct- 
ed me  to  assist  my  brother;  that  if  my 
brother  needed  any  assistance  he  would  call 
on  me.  I  have  already  told  you  that  I  did 
not  make  any  arrests.  Mr.  Wooley  is  the 
sheriff  over  there.  I  don't  know  how  many 
deputies  he  has  In  my  district  He  has  one 
other  deputy  besides  myself  In  my  precinct 
Myself  and  brother  are  deputies  in  that  end 
of  the  county,  up  in  there  In  that  precinct 
That  is  not  the  Justice  of  the  peace  precinct 
in  which  tbe  county  seat  is  located." 

It  Is  thus  seen  that  appellant  was  not  In 
Harris  county  on  official  business,  and  ad- 
mits he  had  the  pistol  on  hla  person  in  Har- 
ris county.  The  case  of  Clayton  v.  State,  21 
Tex.  App.  343, 17  S.  W.  261,  supports  his  con- 
tention that  a  legally  appointed  deputy  sher- 
iff has  a  right  to  carry  a  pistol  anywhere  In 
the  state,  whether  on  official  business  or  not ; 
but  we  do  not  think  this  a  proper  construc- 
tion of  article  476,  but  believe  the  correct 
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constrnctioii  Is  announced  in  the  case  of 
Kay  V.  State,  44  Tex.  Cr.  R.  1B8,  70  S.  W.  23, 
wherein  the  court  held:  "The  construction 
placed  on  said  article  Is  that  the  statute 
places  no  qualification  on  the  clause  with 
reference  to  peace  officers,  bat  authorizes 
every  peace  officer  or  policeman  everywhere 
and  at  all  times  to  carry  a  pistol.  We  do'  not 
believe  this  Is  a  proper  Interpretation  of  the 
statute.  A  person  may  be  a  peace  office*  In 
one  section  of  the  state  and  not  In  another, 
but  is  simply  a  local  peace  officer ;  and  while 
in  his  bailiwick  he  Is  a  peace  officer,  but 
when  he  leaves  there  and  goes  to  some  other 
section  he  cannot  perform  the  fonctlons  of 
bis  office,  and  he  has  no  more  authority  than 
any  other  private  citizen.  Of  course,  when 
he  goes  outside  of  his  immediate  jurisdiction 
to  perform  some  duty  in  some  other  part  or 
section,  which  he  is  authorized  under  the  law 
to  do.  Ids  official  character  remains  with 
him ;  but  not  so  in  the  absence  of  such  offi- 
cial duty."  It  is  true  that  in  this  latter  case 
it  is  said  that  the  Clayton  Case  does  not  sup- 
port the  contention  made;  but  it  is  evident 
that  the  court  was  mistaken,  for  It  does  sup- 
port the  contention  made  in  the  Bay  Case 
and  in  this  case.  But  as  hereinbefore  stated 
we  do  not  think  it  a  correct  construction  of 
the  statute.  Appellant,  nor  the  sheriff  who 
appointed  him,  is  not  authorized  in  law  to 
make  an  arrest  or  serve  any  process  In  Har- 
ris county,  and  it  is  only  within  the  limits 
of  the  prescribed  territory  where  they  are 
peace  officers,  where  they  are  authorized  to 
make  arrests  and  serve  process,  that  the  un- 
limited right  to  carry  arms  is  given,  and 
when  not  within  the  limits  of  that  territory, 
unless  on  official  business,  they  have  no 
more  right  to  carry  arms  than  any  other  cit- 
izen. 

[2]  It  further  appears  from  the  testimony 
of  appellant  that  the  sheriff  of  Ft  Bend 
county  bad  appointed  two  deputies  tn  the  jus- 
tice precinct  in  which  appellant  lived  and 
beld  his  deputyship;  that  his  brother  was 
the  active  deputy,  who  made  arrests  and 
served  process  for  the  sheriff.  If  this  is  true, 
then  under  the  provisions  of  article  7126  of 
the  Revised  Statutes  the  appointment  of  ap- 
pellant would  be  illegal,  and  be  would  not 
Iiave  the  right  under  this  appointment  to 
carry  a  pistol  in  Ft  Bend  county,  much  less 
In  Harris  county.  The  appointment  of  the 
sheriff  in  violation  of  the  law,  which  only 
gives  him  authority  to  appoint  one  deputy 
and  no  more  in  justice  precincts  outside  the 
precinct  in  which  the  county  seat  is  situate, 
would  confer  no  authority  on  appellant.  A 
practice  had  grown  up  in  some  counties  for 
the  sheriff  to  appoint  all  his  friends  deputies 
who  desired  to  carry  pistols,  and  who  never 
did  and  were  never  expected  to  perform  any 
official  act  and  the  Legislature  to  remedy 
this  evil  passed  said  article  of  the  statute, 
and  an  officer  has  no  more  right  under  the 


provisions  of  the  law  than  any  other  citizen 
has  to  violate  the  law  of  his  state. 

[S]  Another  contention  Is  made  that  if  ap- 
pellant honestly  believed  be  had  the  right  to 
carry  the  pistol  in  Harris  county  under  an 
appointment  of  the  sheriff  of  Ft  Bend  coun- 
ty, he  should  be  acquitted.  This  would  be 
a  mistake  of  law,  and  not  a  mistake  of  fact, 
and  the  court  did  not  err  in  overruling  tills 
contention. 

[♦]  However,  there  is  one  bill  of  excep- 
tions in  the  record  which  we  think  presents 
error.  The  record  discloses  that  appellant 
bad  a  fight  in  the  restaurant  of  Dudley  Bros., 
in  Houston,  in  Harris  county,  and  at  this 
time  bad  a  pistol  on  his  person.  He  was  ar- 
rested and  carried  to  the  city  jail,  where  he 
placed  money  tn  the  hands  of  the  officer  In 
an  amount  that  the  officer  desired  as  ball  for 
his  appearance.  He  then  turned  and  left  the 
jail,  and  after  doing  so  Mr.  Horton  pursued 
him  to  get  bim  to  return  to  attend  to  some 
minor  matters.  He  declined  to  return,  and 
an  altercation  occurred  between  hiin  and  Mr. 
Horton.  This  altercation,  and  all  that  took 
place,  was  admitted  over  appellant's  objec- 
tion. In  this  we  think  the  court  erred.  Had 
the  minimum  punishment  been  assessed,  we 
would  not  reverse  the  case ;  but  inasmuch  as, 
in  addition  to  the  monetary  fine,  he  was 
given  as  punishment  60  days  In  the  county 
jail,  we  cannot  say  that  this  latter  testimony 
did  not  have  its  weight  vdth  the  jury  in 
causing  tbem  to  assess  more  than  the  mini- 
mum punishment;  and  as  it  was  error  to 
admit  the  testimony,  and  we  cannot  say  it 
was  harmless  error,  the  judgment  is  reversed, 
and  the  cause  remanded. 


DOUGLASS  V.  STATE.     (No.  3047.) 

(Court  of  Criminal  Appeals  of  Texas.    April  8, 
1914.) 

1.  WiTRESSIS   (I  46*)— COMPETCNOT  — ChH.- 
DBER. 

A  child  eight  years  old,  who  shows  on  her 
voir  dire  examination  that  she  can  relate  the 
transactions  as  to  which  she  will  be  interrogated 
as  a  witness,  and  understands  the  nature  of  an 
oath  and  that  she  will  be  punished  if  she  does 
not  tell  the  troth,  is  properly  permitted  to 
testify. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  104-107;    Dec  t>ig.  |  45.*] 

2.  Witnesses  (S  79*)  —  Covfetenct— Chil- 

DBEN— PKESUMPTIORB. 

A  child  over  14  years  old  is  presumptively 
competent  to  testify. 

[Ed.  Note. — For  other  cases,  see  Witnessea, 
Cent.  Dig.  »  201-204,  216;  Dec.  Dig.  §  79.*] 

3.  Criminal    Law    (|    1158*)— Witnesses    (J 
79*)— Competknct--Chii,dken. 

The  competency  of  a  child  under  14  years 
of  age  to  testify  must  be  determined  by  an  ex- 
amination by  the  court  and  its  dedsion  will  not 
be  disturbed  in  the  absence  of  an  abuse  of  dis- 
cretion to  the  prejudice  of  the  party  complain- 
ing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JJ  3061-3066,  3070,  3071,  3074; 
Dec.  Dig.  (  lire;*  Witnesses,  Cent  Dig.  n 
201-204,  216 ;    Dec  Dig.  {  79.*] 
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4.  Rape  (I  48*)— Evidbno»— Statbmbnts. 

The  aetailed  atatements  of  a  child  eight 
grears  old  made  to  the  first  person  she  met  aft- 
er she  had  been  raped,  were  not  admissible, 
unless  a  part  of  the  res  gests,  and,  where  the 
interval  between  the  assault  and  the  meeting 
of  such  person  was  ■  not  diown,  the  proof  of 
the  statements  could  not  be  justified. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  Si  67-«9;   Dec  Dig.  §  48.*] 

6.  Cbiminai.  Law  (§  630*)  —  Gonfbssionb  — 

Evidence — A  DiassiBiuTT. 

A  confession  reduced  to  writing  and  proved 
by  three  witnesses  is  properly  admitted  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  530.*] 

6.  Cbiuinai.  Law  ({  ]  109*)— Habicuess  Ebbob 
— Ebboneous  Admission  or  Evidence. 

Where  all  the  legal  testimony,  including  the 
confession  of  accused,  showed  his  guilt  beyond 
qnestioOL,  and  the  only  defense  offered  was  want 
of  sufficient  intelligence,  error  in  admitting  im- 
proper testimony  of  guut  was  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  f $  754,  3088,  3130,  3137-3143 ; 
Dec.  Dig.  I  1169.*] 

7.  Cbikinai.  Law  ({{  811,  881*)— iNaAKUT  — 

DBTENSB— BUBDEN  OF  PBOOF. 

The  rule  that  if  accused  was,  at  an^  time 
prior  to  the  commission  of  the  offense,  msane, 
the  law  presumed  that  the  condition  existed  at 
the  time  of  the  offense,  unless  the  state  estab- 
lished beyond  a  reasonable  doubt  that  at  that 
time  he  was  of  sound  mind,  applies  only  where, 
prior  to  tiie  offense,  accused  had  been  legally 
adjudged  insane,  or  it  had  been  admitted  or  con- 
clusively proved  on  a  trial  had  prior  to  the  of- 
fense that  he  .was  insane,  and  in  other  cases 
accused  has  the  burden  to  show  his  mental  in- 
capacity to  commit  the  crime  at  the  time  of  its 
commission. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  742-744;  Dec.  Dig.  f{  311, 
331.*] 

8.  Cbiminai,  Law  (|  331*)  —  Insanitt  —  DE' 
fensb— Evidence. 

Where  the  state  shows  beyond  a  reasonable 
doubt  that  accused  committed  crime,  and  he  re- 
lies on  mental  irresponsibility,  he  has  the  bur- 
den of  showing  that  fact,  notwithstanding  the 
presumption  of  innocence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  74a-744;   Dec  Dig.  S  331.*] 

9.  Bape  (J  62*)— Evidence— Suffioienot. 

Evidence  held  to  sustain  a  conviction  of 
rape  on  a  child  under  the  age  of  consent. 

[E5d.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  ft  71-74,  76;   Dec  Dig.  |  62.*] 

10.  Rape  (|  64*)—PnNi8HMENT— Sentence. 
Where  the  jury,  finding  accused  guilty  of 

rape,  fixed  his  punishment  at  35  years,  the  sen- 
tence, in  view  of  the  indeterminate  law,  must 
be  a  sentence  of  imprisonment  for  not  less  than 
5  years  nor  more  them  35  years. 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent. 
Dig.  {  105;  Dec  Dig.  {  64.*] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  McLennan 
County ;  Bl  C.  Street,  Special  Judge. 

Will  Douglass  was  convicted  of  crime,  and 
he  appeals.     Affirmed. 

Edgar  Harold  and  Blair  Striblln);,  both  of 
Waco,  for  appellant  Cb  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 


HABPEB,  J.-    Appellant  was  convicted  of 

rape  on  an  eight  year  old  girl,  and  prosecutes 
this  appeal. 

Jimmie  Hickey  testified  that  appellant 
came  to  him  and  offered  him  a  nickel  to  go 
and  get  Ludle  House  to  come  out  there — tbey 
wanted  her  at  the  courthouse — and  be  did 
go  and  get  her  for  him.  LucUe  Bouse  testi- 
fied that  appellant  told  her  her  mother  want- 
ed her  to  come  to  the  courthouse ;  that  she 
got  ready  and  went  with  appellant,  and,  In- 
stead of  him  carrying  her  to  the  courthouse, 
he  carried  her  out  In  the  woods  and  raped 
her.  She  was  examined  by  a  doctor,  and  It 
was  conclusively  shown  that  she  bad  been 
raped. 

[1-3]  Appellant  objected  to  Jimmie  Hlcke;y 
testifying,  who  was  only  nine  years  old.  and 
Lucile  House,  who  was  only  eight  years  old, 
on  the  ground  that  they  were  Incompetent 
witnesses.  Appellant  submits  a  sound  prop- 
osition of  law,  that  children  who,  after  having 
been  examined  by  the  court,  appear  not  to 
possess  sufficient  Intellect  to  relate  transac- 
tions with  respect  to  which  they  are  Inter- 
rogated, or  who  do  not  understand  the  nature 
and  obligation  of  an  oath,  are  incompetent 
as  witnessea  But  this  record  discloses  that, 
when  these  witnesses  were  questioned  in 
regard  to  this  transaction,  they  do  possess 
sufllclent  Intelligence  to  correctly  and  In- 
telligently relate  the  transactions  about 
which  they  are  Interrogated.  The  little  girl 
especially  seems  to  possess  more  than  aver- 
age intelligence  for  negro  girls  of  her  age, 
while  the  boy  details  exactly  what  he  did  and 
Us  connection  with  the  transaction.  As  re- 
gards the  obligation  of  an  oath:  The  boy 
said  he  knew  the  clerk  swore  blm  to  tell  the 
truth,  and  that  they  would  put  him  in  Jail 
If  he  did  not  do  so.  The  girl  testified  that 
she  goes  to  school,  knows  her  A  B  C's,  and 
can  read  and  write;  that  she  knew  she  bad 
sworn  to  tell  the  truth  and  she  would  be 
put  in  Jail  If  she  did  not  do  so.  Our  law  has 
wisely  placed  this  matter  within  the  discre- 
tion of  the  trial  Judge,  and  we  wo^d  only  be 
authorized  to  disturb  his  finding  where  an 
abuse  of  discretion  has  been  shown.  We  do 
not  think  this  record  discloses  any  abuse  in 
this  respect,  but  the  voir  dire  examination 
of  these  witnesses  show  a  careful,  painstak- 
ing investigation  of  their  competency  as  wit- 
nesses, and  it  has  often  been  held  by  this 
court  there  Is  no  precise  age  vrlthln  which  a 
child  is  held  InoHnpetent  to  testify.  At  the 
age  of  14  a  person  is  presumed  to  be  compe- 
tent Under  that  age  his  competency  la  prac- 
tically determined  by  an  examination  in  re- 
spect to  natural  Intelligence,  etc.,  and,  unless 
it  be  made  clearly  to  appear  that  In  admitting 
the  testimony  of  a  child  the  court  l>elow 
abused  its  legal  discretion  to  the  iwejadlce  of 
the  accused,  this  court  will  not  reverse  bl4 
ruling.  Brown  v.  State,  2  Tex.  App.  116; 
Ake  V.  State,  6  Tex.  App.  398,  32  Am.  Rep. 
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B86;  Borke  ▼<  State,  8  Tex.  App.  336;  Wil- 
liams T.  State,  12  Tex.  App.  127;  Taylor 
V.  State,  22  Tex  App.  629,  3  S.  W.  7G3,  S8  Am. 
Rep.  656;  Hawkins  t.  State,  27  Tex.  App. 
273,^.1  S.  W.  409;  Parker  V.  State,  33  Tex. 
Cr.  H.  Ill,  21  S.  W.  604,  26  S.  W.  967;  Ox- 
sheer  V.  State,  38  Tex.  Cr.  R.  499,  43  S.  W. 
335.  In  the  cases  above  cited  will  be  found 
the  imle  clearly  announced,  and  In  hardly  any 
of  them  were  the  children  possessed  of  more 
ability  to  correctly  and  intelligently  relate 
the  transaction  inquired  about  than  do  these 
two  chlldroi,  and  in  some  of  them  not  near 
80  much  intelligence  is  disclosed. 

[4J  In  another  bill  it  la  shown  that  Iiucile 
House,  on  her  way  from  the  place  she  was 
carried  by  appellant  and  raped,  met  her  un- 
de,  King  Washington,  he  being  the  first 
person  she  met,  and  he  was  permitted  to  de- 
tail what  she  told  him.  He  said  that  when 
he  met  her  he  asked  where  she  had  been,  and 
Bhe  said:  '"I  have  been  in  the  country.'  I 
asked  her  what  she  went  oat  there  for,  and 
she  said.  That  man  carried  me  out  there.' 
I  suppose  that  was  along  something  after  4 
o'clock.  I  picked  her  up  and  asked  her  what 
man,  and  she  said,  'Mr.  Douglass.'  She  said, 
"He  carried  me  out  in  the  woods.'  I  says, 
•What  did  he  do?'  She  says,  *He  laid  me 
down.'"  The  court  says  he  admitted  this 
testimony  because  this  was  the  first  person 
the  little  girl  met  after  she  had  been  rajied 
appellant.  The  record  does  not  disclose  the 
length  of  time  elapsing  from  the  time  she 
left  appellant  until  she  met  her  uncle,  and  he 
says  she  was  excited,  but  we  hardly  think  the 
state  makes  a  case  which  would  render  this 
testimony  admissible  as  res  gest<e,  and  the 
fact  that  It  was  the  first  person  she  met 
would  not  render  it  admissible,  unless  it 
comes  within  the  res  gestte  rule.  So  hold  all 
of  our  decisions,  beginning  with  Pefferling  t. 
State,  40  Tex.  487,  on  down  to  the  present 
time.  But  is  it  snch  error  as  should  cause  a 
reversal  of  the  case?  Tn  the  record  before 
us  there  is  no  efTort  made  to  show  that  ap- 
pellant did  not  in  fact  have  carnal  inter- 
course with  this  girl.  The  evidence  and  all 
the  evidence  shows  that  he  did ;  the  only  de- 
fense made  being  that  appellant  was  a  person 
of  weak  intellect  from  his  birth,  end  that  be 
had  not  sufficient  intelligence  to  know  right 
from  wrong. 

[5]  The  record  contains  a  confession  made 
by  appellant  which  reads: 

"The  State  of  Texas,  County  of  McLennan. 
I,  O^ieral  Douglass,  being  under  arrest  and 
charged  with  the  ofTense  of  rape  and  being 
warned  by  Jno.  B.  McNamara  that  I  do  not 
have  to  make  any  statement  or  confession  at 
all  In  reference  to  said  charge  and  accusation 
against  me,  and  that  any  statement  which  I 
might  make  in  reference  to  said  charge 
against  me  may  be  used  in  evidence  against 
me  on  my  trial  for  the  oflTense  concerning 
which  my  statement  and  confession  is  herein 
made,  do  freely  and  voluntarily  end  without 
compulsion  or  persuasion  make  to  the  said 


Jno.  B.  McNamara  the  following  statement 
and  confession:  Last  Saturday  April  12, 
1913,  I  was  down  to  Mrs.  House's  home.  She 
lives  down  near  River  street  Lndle  House 
was  there.  She  is  a  negro  girl.  I  told  her 
to  come  and  go  with  me  to  where  I  worked 
and  I  would  buy  her  a  dress.  She  went  with 
me  out  N.  6tb  St,  and  when  we  got  near  the 
end  of  M.  6th  St.  we  went  into  some  brush, 
and  we  lay  down  on  the  ground.  I  pushed 
her  over,  and  when  I  did  she  said,  'Don't  do 
that'  As  I  palled  her  over  I  pulled  my  tool 
out  and  got  on  her,  and  tried  to  get  it  in  her 
and  stayed  on  her  aboat  ten  minutes.  I  came 
all  right — I  mean  by  this  that  I  got  my  gun 
off.  When  I  come  the  smear  went  all  over 
her  legs  and  clothes  and  on  my  old  hat  I 
took  Lncile  away  from  home  to  get  a  little 
from  her.  I  never  Intended  to  buy  her  a 
dress— I  told  her  that  to  get  her  to  go  with 
me.  I  oome  on  back  to  town  with  Ladle 
end  went  to  within  a  block  of  her  honse.  I 
did  not  go  on  home  with  her  because  I  knew 
I  did  wrong.  I  call  Ladle  about  8  years  old. 
Witness  my  hand  this  14th  day  April,  1913. 

.  Ms 
"General  X  Douglaa 
maik 

"Witness:  James  Hays  Quarles.  Lee  Jink- 
ins." 

This  confession,  proven  up  as  it  was  by 
three  witnesses,  was  properly  admitted  in 
evidence,  and  It,  together  with  all  the  testi- 
mony properly  admitted  on  the  issue  of  rape, 
renders  the  testimony  of  the  witness  King 
Washington  harmless  error. 

[f  ]  If  there  was  any  evidence  tending  to 
show  that  she  had  not  in  fact  been  raped,  or, 
if  raped,  that  appellant  was  not  the  person 
guilty  of  the  offense,  we  would  not  so  hold; 
but  when  the  legal  testimony  and  all  the  tes- 
timony proves  these  facta  beyond  question, 
and  his  confession  admitting  the  offense  be- 
ing in  the  record,  and  the  only  defense  of- 
fered being  a  lack  of  sufildent  intelligence  to 
be  amenable  to  the  law,  the  case  should  not 
be  reversed  because  of  the  admission  of  this 
improper  testimony.  It  added  nothing  to  the 
strength  of  the  case  made  by  the  state  un- 
der these  drcnmstances,  and  It  has  always 
been  the  rule  in  this  court  that  under  such 
drcumstances  the  case  will  not  be  reversed. 
Tinsley  t:  State,  52  Tex.  Or.  R.  95,  106  S.  W. 
347. 

[7]  Appellant  requested  two  special  charg- 
es in  which  he  asked  the  court  to  charge  the 
Jury,  if  they  believed  that  at  any  time  prior 
to  the  date  of  the  commission  of  the  offense 
the  defendant  was  Insane,  or  an  idiot,  or  an 
iml>ecile,  -  the  law  would  presume  that  this 
condition  existed  at  the  time  of  the  com- 
mission of  the  offense,  unless  the  state  estab- 
lished beyond  a  reasonable  doubt  that  at  the 
time  the  offense  was  committed  appellant 
was  of  sound  mind.  This  Is  the  law,  as 
shown  in  the  case  of  Witty  v.  State,  153  8. 
W.  1146,  only  in  those  cases  where  prior  to 
the  commission  of  the  offense  the  person  on 
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trial  has  been  legally  adjudged  Insane  or  It  Is 
admitted  or  proven  conclusively  on  the  trial 
bad  prior  thereto  that  he  had  been  insane. 
In  all  other  cases,  while  all  testimony  which 
would  tend  to  show  that  he  was  insane  or  an 
idiot,  or  an  imbecile,  at  the  time  of  the  com- 
mission of  the  offense,  would  be  admissible, 
no  matter  how  remote,  yet  under  the  deci- 
sions of  this  court  the  burden  of  proof  is  on 
the  defendant  to  show  his  mental  incapacity 
to  commit  crime  at  tbe  time  of  Its  com- 
mission, and  the  court  did  not  err  In  bo 
instructing  the  jury  in  his  main  charge, 
and  this  issue  was  fairly  presented  in  the 
main  charge  and  in  the  charge  given  at  ap- 
pellant's instance,  reading  as  follows :  "Gen- 
tlemen of  the  Jury:  Zou  are  charged  that 
the  law  does  not  require  the  defendant  to 
establish  his  insanity  beyond  a  reasonable 
doubt,  but  the  law  requires  that  he  establish 
it  by  a  preponderance  of  the  evidence,  and, 
if  you  find  that  he  has  established  his  In- 
sanity by  a  preponderance  of  the  evidence, 
you   will  acquit  him." 

[•]  The  defendant  also  requested  the  court 
to  instruct  the  jury  that,  while  the  law  pre- 
sumes that  all  men  are  sane,  yet  this  pre- 
sumption is  subordinate  to  the  presumption 
of  innocence.  While  this  is  the  law  in  some 
states,  that,  when  the  question  of  insanity  is 
raised  by  the  testimony,  the  state  must  prove 
sanity  beyond  a  reasonable  doubt,  yet  this 
has  never  been  the  rule  In  this  state,  and 
this  court  has  always  adhered  to  tbe  rule 
that  when  the  state  shows  that  the  crime  was 
committed  by  the  person  on  trial  beyond  a 
reasonable  doubt,  and  he  seeks  to  avoid  its 
consequences  by  proof  that  he  was  not  men- 
tally responsible  for  bis  acts,  the  burden  is 
on  him  to  so  show. 

[I]  The  only  other  ground  we  need  discuss 
is  the  sufficiency  of  the  testimony.  That  it 
shows  that  appellant  raped  the  little  girl  Is 
beyond  all  question,  but  the  testimony  intro- 
duced by  appellant  does  tend  to  show  that 
he  Is  a  person  of  weak  intellect  from  his 
birth;  yet  the  facts  attendant  upon  this 
crime  would  lead  one  to  almost  conclusively 
conclude  that  he  knew  this  crime  was  wrong. 
He  met  the  mother  up  in  town  attending 
court;  he  goes  down  to  the  mother's  resi- 
dence, and,  finding  the  little  girl  at  a  neigh- 
bor's, he  sends  a  boy  to  her  to  tell  her  that 
her  mother  has  sent  for  her  to  come  to  the 
courthouse.  He  also  tells  this  to  the  little  girl 
to  get  her  to  go  with  him ;  takes  her  to  the 
woods,  where  no  prying  eyes  can  see,  and 
where  no  ears  can  hear  her  protests.  He  be- 
guiles her  with  promises,  and  then  commits 
the  ofCense.  His  whole  acts  and'  conduct 
show  sufficient,  intelligence  to  lead  any  one 
to  believe  that,  as  soon  as  he  saw  the  mother 
and  brother  uptown,  be  conceived  the  idea  of 
seducing  this  girl  away  from  her  home;  to 
think  up  a  plausible  story  to  induce  her  to 
leave  her  home  with  him;  to  take  her  to  a 


secluded  spot  and  there  make  fair  promises, 
In  order  to  accomplish  his  purpose.  The 
whole  theory  of  the  defense  is  based  on  weak 
intellect  from  birth,  and  yet  his  relatives  and 
parents  have  permitted  him  to  go  at  will, 
and  this  is  not  the  first  crime  he  has  com- 
mitted<  The  state's  witnesses  and  some  of 
tbe  defendant's  witnesses  testify  that  he 
does  know  right  from  wrong,  and  has  suffi- 
cient mental  capacity  to  commit  crime,  and 
we  wUl  not  disturb  the  verdict. 

[10]  However,  he  was  entitled  to  be  sen- 
tenced under  the  indeterminate  sentence  law, 
and  the  sentence  is  reformed  to  read  that  be 
be  confined  in  the  penitentiary  for  a  term  of 
not  less  than  five  years  nor  more  than  the 
number  of  years  of  punishment  affixed  by 
thfe  jury,  and  the  judgment  is  so  reformed 
and  corrected. 

Tbe  judgment  Is  affirmed. 

DAVIDSON,  J.  I  think  the  special  charge 
requested  ought  to  have  been  given  under 
authority  of  Wooten's  Case,  51  Tex.  Or.  B. 
428,  102  S.  W.  416,  and  cases  cited  by  appel- 
lant Tbe  issue  of  settled  or  permanent  in- 
sanity was  an  issue,  and  it  ought  to  have 
been  charged. 

2.  Error  is  conceded  by  majority  in  regard 
to  statements  by  prosecutrix,  but  they  hold 
it  not  of  sufficient  importance  to  reverse  be- 
cause tbe  evidence  is  sufficient  to  show  guilt. 
This  is  not  legally  the  criterion  where  im- 
portant Illegal  evidence  is  admitted.  Defend- 
ant received  35  years  in  the  penitentiary. 
This  is  not  the  minimum  punishment. 

8.  The  criterion  of  competency  of  children 
as  witnesses  is  liability  for  perjury.  Under 
this  rule,  under  present  statute,  I  more  than 
doubt  the  admissibility  of  the  evidence  of  the 
two  children  who  testified.    Article  34,  P.  O. 


ORESENCIO  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  8, 
1814.) 

1.  Indictment  and  Inforuation  (j  188*)  — 
Motions  to  Quash— Burden  or  Pboof. 

A  motion  to  quash  an  indictment  which  did 
not  state  accused's  full  name,  on  the  ground 
that  the  grand  jury,  by  the  exercise  of  reasona- 
ble diligence,  conld  have  ascertained  his  true 
name,  was  properly  overruled,  where  it  was 
not  sworn  to,  and  was  sapported  by  no  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  472;  Dec  Dig. 
{  13a»J 

2.  INDICTHENT  AND  INVOBMATION  (i  140*)  — 

AmNDMENTS— Designation  of  Accused. 
Where  an  indictment  did  not  state  accus- 
ed's full  name,  reciting  that  it  was  unknown  to 
the  grand  jurors,  a  motion  to  quash  the  indict- 
ment, in  which  motion  his  full  name  was  stat- 
ed, should  have  been  treated  as  suggesting  his 
name,  and  the  court  should  have  corrected  the 
indictment,  made  the  proper  entries,  and  pro- 
ceeded with  the  cause. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  {{  474,  476,  478; 
Dec.  Dig.  i  140.*] 
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8.  Gbivirai,  Law  (f  1186*)— APPXAii— Habm- 

I.K8S   E&IBOB  —  DXSIONATIOn    or  ACCtrSED   IS 

Indictmxnt. 

Under  Code  Cr.  Proc  1911,  art  451,  aubd. 
4,  and  article  456,  requiring  indictments  to 
contain  acdued's  name,  or  state  that  it  is  un- 
kno-wn,  and  (ire  a  reasonably  accurate  descrip- 
tion of  Mm,  article  560,  providing  that,  unless 
accused  suggests,  when  arraigned,  that  he  is 
not  indicted  by  his  true  name,  it  shall  be  taken 
as  truly  set  forth,  articles  o60,  561,  and  562, 
providing  for  the  correction  of  the  indictment 
upon  such  a  suggestion,  and  that,  if  accused 
refuses  to  say  irhat  his  real  name  is,  the  cause 
■hall  proceed,  article  453,  requiring  an  Indict- 
ment to  be  such  as  to  enable  accused  to  plead 
the  judgment  thereon  in  bar  of  a  subsequent 
prosecntioli.  article  460,  making  indictments 
Bofficient  wiiich  charge  the  offense  so  as  to  en- 
able i,  person  of  common  understanding  to  know 
what  is  meant,  give  accused  notice  of  the  partic- 
ular offense  charged,  and  enable  the  court  to 
pronounce  the  proper  judgment,  and  article  476, 
providing  that  the  proceedings  shall  not  be  af- 
fected by  any  defect  of  form  in  an  indictment 
which  does  not  prejudice  accused's  substantial 
rights,  the  ^ving  of  a  wrong  name  or  the  fail- 
ure to  give  accused's  full  name  is  a  matter  of 
form  omy,  and,  where  he  was  described  by  his 
Christian  name,  nationalitiy,  and  place  of  resi- 
dence, which  description  was  not  shown  to  be 
untrue,  and  It  appeared  that  he  was  the  identi- 
cal person  alleged  to  have  committed  the  offense 
charged,  the  judgment  will  not  be  reversed. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3215-8216,  3221,  3230; 
Dec  Dig.  f  11^.*] 

Appeal  from  Hays  County  Coart;  J.  R. 
Wilbelm,  Judge. 

Cresendo  de  la  Gerda,  indicted  as  "Cresen- 
do,  a  Mezicaii,"  was  convleted  of  Tlolating 
tbe  probibttioa  law,  and  be  appeals.  Af- 
firmed. 

R.  E.  McKle,  of  San  Marcos,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 


FRENDER6AST,  P.  J.  From  a  conviction 
for  a  misdemeanor  for  violating  the  prohibi- 
tion law,  with  tbe  lowest  penalty  prescribed 
by  law  afllzed,  appellant  appeala 

Wblle  tbe  evidence  was  contradictory  It 
was  amply  sufficient  to  sustain  tbe  verdict. 
The  only  material  question  in  tbe  case  is  as 
to  the  sulticlency  of  tbe  Indictment,  because 
of  appellant's  name.  The  indictment  prop- 
erly charges  every  essential  element  to  show, 
and  does  show,  that  tbe  law  prohibiting  tbe 
sale  of  intoxicating  liquor,  making  it  a  mis- 
demeanor, was  in  force  at  the  time  this  of- 
fense Is  alleged  to  have  been  committed.  It 
tben  alleges  that  on  May  15,  1013,  "Cresen- 
do, a  Mexican,  living  at  Kyle,  a  better  de- 
scription and  name  being  to  tbe  grand  jurors 
unknown,  did,"  etc:,  unlawfully  sell  a  bottle 
of  whisky,  etc. 

[1,2]  When  tbe  case  was  called  for  trial, 
appelant,  by  bis  attorney,  made  a  motion  to 
quash  tbe  indictmoit,  because  it  did  not  con- 
tain his  surname,  or  any  description  of  blm ; 
that  Ills  name  is  Cresendo  de  la  Cerda;  tbat 
he  is  not  known  by  tbe  name  contained  in  the 
indictment,  and  has  never  been  known  by 
any  such  name  or  any  other  than  Cresendo  de 


la  Cerda,  which  is  bis  trae  name;  that  he 
has  resided  in  Kyle,  in  Hays  county,  for  a 
number  of  years,  and  is  well  known  there, 
and,  by  tbe  exercise  of  reasonable  diligence, 
his  true  name  could  have  been  known  by  the 
grand  jury  returning  the  indictment  This 
motion  is  signed  by  bis  attorney  alone,  not 
by  him.  It  is  not  sworn  to  by  any  perscm,. 
and  the  record  does  not  show  that  any  evi- 
dence whatever  was  introduced  before  the 
court  on  tbe  hearing  of  said  motion.  It  sim- 
ply and  solely  shows  that  when  tbe  court 
heard  tbe  motion,  be  overruled  it  and  ap- 
pellant excepted.  Certainly  tbe  motion,  not 
sworn  to,  and  no  evidence  introduced  to  sup- 
port the  extrinsic  allegations  therein,  should, 
not  be  held  suffident  to  quash  tbe  indictment 
Whether  it  did  or  not  it  should  have  been 
held  to  have  suggested  appellant's  correct 
and  full  name,  and  the  court  should  have  had 
the  indictment  corrected,  tbe  proper  entries, 
made,  and  tbe  cause  proceed  as  directed  by 
the  statute.  The  court  correctly  overruled, 
the  motion  to  quash. 

'Ihe  case  then  went  to  trial  before  a  jury. 
It  was  admitted  that  the  prohibition  law,  as. 
alleged,  was  in  force  at  and  before  the  al- 
leged sale  was  made.  The  state  introduced 
one  witness  who  testified,  showing  fully  and 
completely  that  appellant  committed  the  of- 
fense charged  at  tbe  time  and  place  alleged, 
and  rested.  The  defendant  then  testified, -de- 
nying making  tbe  sale,  he  claiming  that  he. 
made  a  gift  of  tbe  whisky  and  not  a  sale,, 
and  received  no  money  therefor.  He  in- 
troduced one  witness,  who,  to  some  extent 
corroborated  him.  He  alone  testified  that 
bis  name  was  Cresendo  de  la  Cerda;  that 
he  lived  at  Kyle,  in  Hays  county,  and  that 
he  had  lived  there,  more  or  less,  for  tbe- 
past  16  years ;  that  for  a  long  time  be  run  a 
barber  shop  and  restaurant  on  one  of  the 
main  streets  in  tbe  town ;  that  he  was  well, 
known  to  most  all  of  the  people  in  Kyle;  and. 
that  Mr.  Sledge  and  all  the  merchants  knew 
blm;  "most  everybody  in  that  community 
knows  my  name."  This,  in  substance,  was- 
tbe  testimony  on  this  subject  in  full. 

Appellant  then  made  a  motion  to  peremp- 
torily Instruct  the  jury  to  find  him  not  guilty, . 
because  no  evidence  had  been  adduced  show- 
ing that  due  diligence  was  used  to  procure- 
and  insert  in  the  indictment  bis  true  name,, 
and  that  the  evidence  showed  his  true  name 
as  alleged  and  testified  by  bim,  and  that 
there  was  no  sufficient  description  of  him, 
and  that  tbe  indictment  nowhere  alleges  any 
diligence  was  used  by  the  grand  jury  to  pro- 
cure bis  surname  or  true  name.  Tbe  court 
overruled  this  motion,  to  which  he  excepted. 
After  his  conviction,  be  made  a  motion  in. 
arrest  of  tbe  judgment,  on  tbe  same  grounds. 
This  was  overruled. 

In  our  opinion,  none  of  these  matters  show- 
any  reversible  error.  Our  dedslons  are  con- 
flicting on  the  subject  Decisions  may  be- 
found,   and   some   are   dted   by   appellant. 
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wtaldi  would  Indicate  that  appellant's  mo- 
tion to  quaah  was  good,  while  others  are 
to  the  contrary.  Perhaps  other  decisions 
would  Indicate  that  his  refused  Instruction 
should  have  been  given,  and  that  his  motion 
in  arrest  of  Judgment  should  have  been  sus- 
tained, while  other  decisions  are.  In  effect,  to 
the  contrary.  Under  the  circumstances  and 
the  conflict  In  the  decisions,  we  will  go  to 
the  statutes  on  the  subject  and  to  principles 
applicable  thereto,  and  abide  thereby. 

[3]  Under  our  Code  of  Criminal  Procedure, 
when  first  adopted,  one  of  the  requisites  of 
an  Indictment  was  (article  451,  Bubd.  4):  "It 
most  contain  the  name  of  tbe  accused,  or 
state  that  his  name  is  unknown,  and.  In  case 
his  name  is  unknown,  give  a  reasonably  ac- 
curate description  of  him."  And  (article  456, 
G.  C.  P.):  "In  alleging  the  name  of  the  de- 
fendant or  of  any  other  person  necessary  to 
be  stated  In  the  indictment.  It  shall  be  suffi- 
cient to  state  one  or  more  of  tbe  initials  of 
the  Cairlstian  name  and  the  surname.  When 
a  person  Is  known  by  two  or  more  names. 
It  shall  be  sufficient  to  state  either  name. 
When  the  name  of  the  person  Is  unknown  to 
the  grand  jury,  that  fact  shall  be  stated,  and. 
If  It  be  the  person  accused  of  the  offense,  a 
reasonably  accurate  description  of  him  shall 
be  given  in  the  indlctmoit" 

The  following  articles  of  the  Code  of  Crim- 
inal Procedure  were  also  a  part  of  the  old 
Code: 

"Alt  SSd.  When  the  defendant  Is  arraign- 
ed, his  name,  as  stated  in  the  Indictment, 
shall  be  distinctly  called ;  and,  unless  be  sug- 
gest by  hiitiggif  or  counsel  that  he  is  not  in- 
dicted by  his  true  name,  it  shall  be  taken  that 
hla  name  is  truly  set  forth,  and  he  shall 
not  thereafter  be  allowed  to  deny  tbe  same 
by  way  of  defense. 

"Art  560.  If  the  defendant,  or  his  counsel 
for  Urn,  suggest  that  he  bears  some  name 
different  from  that  stated  In  the  Indictment, 
the  same  sliall  lie  noted  upon  the  minutes  of 
the  court,  the  Indictment  corrected  by  insert- 
ing therein  the  name  of  the  defendant  as  sug- 
gested by  himself,  the  style  of  the  cause 
changed  so  to  give  his  true  name,  and  the 
cause  proceed  as  If  the  true  name  bad  been 
first  recited  in  the  indictment 

"Art  561.  If  the  defendant  aUeges  that  he 
is  not  Indicted  by  his  true  name,  and  refuses 
to  say  what  his  real  name  is,  the  cause  shall 
proceed  as  it  the  name  stated  in  the  Indict- 
ment were  tme;  and  the  defendant  shall  not 
be  allowed  to  contradict  tbe  same  by  way  of 
defense. 

"Art  662.  Where  a  defendant  is  described 
as  a  person  whose  name  is  unlaiown,  he  may 
have  the  indictment  so  corrected  as  to  give 
therein  his  true  name." 

Also  as  a  part  of  the  old  Code  was  article 
463,  ■wblOi  is: 

"Art  453.  Tlie  certainty  required  In  an 
Indictment  is  such  as  will  enable  the  accused 
to  plead  the  Judgment  that  may  be  givot 


npon  it.  In  bar  of  any  prosecnilon  for  Oie 
same  offense." 

Since  all  of  these  articles  were  originally 
enacted  as  a  part  of  the  Code,  Act  Mardi 
26,  18S1,  c.  57,  Pl  60,  was  enacted,  whereby  It 
was  provided  (article  460):  "An  indictment 
for  any  offense  against  the  penal  laws  of 
this  state  shall  be  deemed  sufiident  which 
charges  the  commlssicHi  of  the  offoise  in  or- 
dinary and  concise  language  In  such  a  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  Imow  what  Is  meant,  and  with 
that  degree  of  certainty  that  will  give  the 
defendant  notice  of  the  particular  oSense  with 
which  he  is  charged,  and  enable  the  court 
on  conviction,  to  pronounce  the  proper  Judg- 
ment" And  article  476  is  a  part  of  the  same 
act  which  Is:  "An  Indictment  shall  not  be 
held  insufficient  nor  shall  the  trial.  Judgment 
or  other  proceedings  thereon  be  affected,  by 
reason  of  any  defect  or  Imperfection  of  form 
In  such  indictment  wlilch  does  not  i««Judlce 
tbe  substantial  rights  of  the  defendant" 

Taking  all  of  these  articles  together  we 
think  it  is  clear  and  certain:  First,  that  tbe 
purpose  and  object  in  giving  the  name  of  an 
accused  In  tbe  Indictment  is  for  identifica- 
tion; the  name  alone  is  sufficient  for  that 
without  any  description  whatever;  second, 
that  a  wrong  name  or  not  the  full  name  is  a 
matter  of  form  only,  whldi  an  accused  can 
readily  and  at  his  own  suggestion  complete- 
ly have  corrected  at  tbe  time;  third,  that 
when  part  of  tbe  name  la  correctly  given  and 
a  description  of  blm  sndi  as  given  In  this  case 
is  shown  to  be  true,  or,  rather,  when  It  la  not 
shown  that  It  is  untrue  Is  a  sufficient  descrip- 
tion of  him  and  establishes  his  identity ;  and, 
fourth,  as  said  by  article  476,  an  Indictment 
shall  not  be  held  insnffident  nor  shall  the 
trial.  Judgment  or  other  proceedings  thereon 
be  affected,  by  reason  of  any  defect  or  imper- 
fection of  form  In  such  indictment  which  does 
not  prejudice  the  substantial  rights  of  the 
defendant 

In  this  case  It  is  an  absolute  certainty  that 
appellant  and  no  other  was  the  Idoitlcal  per- 
ton  who  Is  alleged  to  have  committed  the 
offense  charged  herein.  He  so  testified,  and 
all  of  the  evidence,  without  the  slightest  con- 
tradiction or  uncertainty,  shows  that  he  is 
that  person.  That  the  portion  of  bis  name 
Cresendo  is  his  name,  and  no  other  is  shown 
to  have  had  the  same  name,  that  he  is  a 
Mexican,  and  that  he  lived  at  Kyle  is,  with- 
out doubt,  also  shown.  And  it  Is  without  a 
shadow  of  doubt  shown  that  his  substantial 
rights  have  in  no  way  been  prejudiced  by  not 
giving  his  full  name,  and  therefore  the  in- 
dictment should  not  be  held  tosufficlent,  nor 
should  the  tiial.  Judgment  or  other  proceed- 
ing thereon  be  affected,  by  reason  of  any  de- 
fect or  Imperfection  of  form  In  the  Indict- 
ment 

Such  being  the  case  and  the  dear  intent 
of  the  statute  and  law,  the  Judgment  herein 
will  be  affirmed. 
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GOFTKAN  T.  STATES.     (So.  1920.) 

(Court  <tf  Criminal  Appeals  of  Tesas.     March 

IS,  1914.    Rehearing  Denied 

April  IS,  1914.) 

1.  CBnaNAi.  Law  ({  121*)— Ohahq*  of  Vw»- 

U» — DlSCBETION  OF  COUBT. 

Under  Code  Cr.  Proc.  1911,  art.  626,  au- 
thorizing the  trial  judge,  when  satisfied  that  a 
tair  trial  to  accused  cannot  be  had  in  the  coun- 
ty in  which  the  case  is  pending,  to  order  a 
atange  of  venue  on  his  own  motion,  the  discre- 
tionary right  to  order  a  ohange  is  vested  in  the 
trial  court,  and  the  Court  of  Criminal  Appeals, 
while  it  has  the  authority  to  direct  a  change  of 
venae,  cannot  specify  the  county  to  which  the 
change  should  be  had. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  CenL  Dig.  {  241;   Dec.  Dig.  I  121.*] 

2.  Ckiiunai.  Law  (|  804*)— Bvidencb— Jodi- 
ciAX  Notice. 

The  Court  of  Criminal  Appeals  will  take 
judicial  notice  that,  at  the  time  of  the  enactment 
of  Code  Cr.  Proc.  1911,  art.  631,  requiring  a 
change  of  venue  in  a  criminal  case  to  be  made 
to  the  next  adjoining  county  the  courthouse  of 
which  was  nearest  tiiat  of  the  county  in  which 
venue  was  laid,  there  were  no  railroads  in  the 
country  affording  access  from  one  county  seat  to 
another. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  700-717,  2961^6;  Dec.  Dig. 
304.*] 

3.  CwMiNAL  L.AW  (t  804*)— Bvidencb— Judi- 
cial Notice. 

The  Court  of  Criminal  Appeals  will  take 
judicial  notice  of  the  boundaries  of  the  several 
counties. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  700-717,  •Ml%;  Dec  Dig. 
304.*] 

4.  Cbikinai.  Law  (t  189*>— Vehthb— Chanoe 
or. 

As  Code  Cr.  Proc.  1911,  art  631,  requiring 
criminal  causes  upon  change  of  venue  to  be  re- 
moved to  some  adjoining  connty,  was  enacted 
before  the  construction  of  railroads,  and  as  the 
right  of  accused  is  not  to  direct  the  county  in 
which  the  change  shall  be  had,  but  only  to  a  fair 
trial  the  trial  court  may,  under  article  626,  di- 
rect the  change  to  be  made  to  a  county  the  court- 
house of  which,  though  not  nearest  to  that  of 
the  county  wherein  the  prosecution  is  pending, 
is  most  easily  accessible  therefrom ;  the  statutory 
provision  being  for  the  convenience  of  witnesses 
in  the  days  before  railroads. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  266;   Dec.  Dig.  I  139.*] 

6.  Cbiminai.  Law    (|   784*)— Instbuctions— 

circumstahtial  evidence. 

There  is  no  prescribed  formula  for  a  charge 
on  circumstantial  evidence,  the  charge  being 
sufficient  if  the  ideas  conveyed  are  correct. 

[Bd.  Note. — For  other  cases,  sec  Criminal 
Law,  Cent  Dig.  {»  1883-1888,  1922.  1960; 
Dec.  Dig.  i  784.*] 

6.  Cbiminai.  Law  (|  822*)— Tbial— Instkuc- 

TI0N8— CONSTBUCnON. 

In  determining  the  sufficiency  of  a  charge, 
it  must  be  construed  as  a  whole. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1990,  1091,  1994,.  1995, 
3158;   Dec.  Dig.  {  822.*] 

7.  Cbiminal  Law  (|  820*)— TbiaIt-Instbuc- 
TIONS— Constbuction  . 

The  language  of  a  charge  must  have  a  rea- 
sonable construction,  and  the  jury  must  be  con- 
sidered as  reasonably  intelligent  and  capable 
men. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1988 ;   Dec.  Dig.  g  820.*] 


8.  Cbiuinal  Law  (|  784*)— TbiaIt-Ihstbuo- 
tion — clbcdmstantial  evidence. 

Where,  in  a  homicide  case,  the  charge  on 
circumstantial  evidence  recited  that  "in  this 
case  the  state  relies  for  a  conviction  upon  cir- 
cumstantial evidence,"  and  that  "to  warrant  a 
eonvlctioii  of  crime  on  circumstantial  evidence," 
etc,  neither  the  omission  of  the  word  "also" 
after  "circumstantial  evidence,"  nor  the  use  of 
the  word  "crime"  in  the  second  excerpt  was 
erroneous,  nor  was  the  failure  of  the  charge  to 
conclude  with  the  words  "save  the  guilt  of  ac- 
cused" improper,  where  it  clear^  informed  the 
jurv  that  the  evidence  must  establish  accused's 
guilt  beyond  a  reasonable  doubt  and  must  ex- 
clude any  other  hypothesis. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1888-188871622,  1960;  Dec. 
Dig.  i  784.*] 

9.  Homicide     ({{    300,    300*)— Tbiai<— Quss- 

KIONB  FOB  JUBY. 

Unless  the  evidence  fairlv  raises  the  issues 
of  manslaughter  and  self-defense,  they  should 
not  be  submitted  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i|  614,  616-620,  ^-630,  640,  650, 
662-666;  Dec.  Dig.  «{  300,  309.*] 

10.  Cbiminal  Law  ({  781*)— Instbuotiohs— 
gonsidebation  of  bvidenck. 

Where  the  state  introduced  evidence  of  ac- 
ensed's  statements  immediately  after  the  killing 
and  of  others  three  or  four  hours  later,  a  charge 
that  declarations,  made  just  after  the  killing, 
should  be  considered  together,  and  that  the  state 
was  bound  thereby,  is  not  improper  as  allowing 
the  jjury  to  consider  together  the  statements 
made  just  after  the  death  with  those  made  a 
few  hours  later,  which  were  not  res  gesta. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1864^1871,  1898;  Dec.  Dig. 

11.  Homicide    (i    340*)— Affeal— Habmu:ss 
Bbbob. 

Where  the  evidence  showed  the  offense,  if 
any,  to  be  murder  in  the  first  degree,  the  sub- 
mission of  the  issue  of  murder  in  the  first  degree 
was  not  prejudicial  to  accused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  715-717,' 720;  Dec.  Dig.  {  340.*] 

12.  Cbiminal  Law  (}786*)— Tbial— Inbtbdc- 

TIONS. 

In  a  prosecution  for  homicide,  where  some 
of  the  state's  witnesses  gave  testimony,  in  a  ha- 
beas corpus  proceeding  by  accused,  different 
from  that  at  trial,  a  charge  that  tlie  jury  might 
consider  the  contradiction,  which  did  not  specif- 
ically name  the  witnesses,  was  not  improper  for 
that  reason. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||1774,  1776-1781,  1889-1894 : 
Dec.  Dig.  i  786.*] 

13.  Cbiminal  Law    (|  1137*)— Appeal— Bb- 
TOPPEL  TO  Alleqe  Bbbob. 

On  the  second  trial  of  a  prosecution  for 
homicide  a  witness  who  plainly  showed  bet 
prejudice  to  accused  referred  to  the  imposition 
of  the  death  sentence  on  the  first  trial.  The 
court  instructed  her  not  to  volunteer  testimony, 
and  informed  the  jury  to  disregard  her  statement 
Held,  that  while  Code  Or.  Proc.  1911,  art  843, 
declaring  the  effect  of  a  new  trial  is  to  place  the 
cause  in  the  same  position  in  which  it  was  be- 
fore any  trial  had  taken  place,  rendered  the  wit- 
ness' statement  erroneous,  the  error  is  not  prej- 
udicial where  accused  declined  to  withdraw  his 
announcement  of  ready  and  to  consent  to  a 
continuance  as  suggested  by  the  state,  but  mere- 
ly objected  to  the  whole  matter,  for  accused, 
having  taken  his  chances  on  obtaining  a  favora- 
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ble  Terdict  below,  cannot  on  appeal  object  to 
an  error  which  he  did  not  desire  corrected. 

[Dd.  Note. — For  other  cases,  aee  Criminal 
Law,   Cent  Di«.   {{  8007-3010;    Dec.  Dig.  I 

iisr.*] 

14.  CBnnifAi.  Law  ({  926*)— Mibcondttot  or 
Jx>R0B8— Gbodnd  fob  New  Tbiai. 

Motwithstanding  the  statute  that  the  failure 
of  an  accnsed  to  testify  in  his  own  behalf  shall 
not  be  taken  against  him  or  commented  on  by 
coonsel,  the  mere  fact  of  comment,  and  nothing 
more  by  some  of  the  jurors  on  accused's  failure 
to  take  the  stand,  will  not  necessitate  a  new 
triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2238-2247.  2250;  Dec.  Dig. 
»26.*] 

16.  Grimirai.  Law  (i{  1064,  1122*)^^PraAi. 

— Recobd— QuBsniONS  Pbxsertkd. 

Where  accused's  bill  of  exceptions  to  the 
refusal  of  special  charges  did  not  state  any  rea- 
sons why  the  charges  which  were  set  out  should 
have  been  given,  and  neither  did  the  motion  for 
new  trial,  the  refusal  of  such  charges  cannot  be 
reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2676-2684.  2940-2946;  Dec. 
Dig.  IS  1064,  im*] 

16.  HoinciDB    (H    168,    166*)— TBiAlf-BTi- 
dencb—Mauob— Motive. 

In  a  prosecution  for  uxoricide,  evidence 
showing  ill  feeling  between  accused  and  his  wife, 
and  accused's  threats  (gainst  her,  is  admissible 
on  the  question  of  malice  and  motive. 

[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  293-296,  820-331;  Dec  Dig.  f§ 
158,  166.*] 

17.  HOMIOIDK     (J    174*)— EVIDKWCB— ADM1881- 
BIIJIT— SVBSEQtTENT  ClBCUHSTANCES. 

In  a  prosecution  for  uxoricide,  where  de- 
ceased had  been  shot  while  in  bed,  evidence  that 
the  mattress  had  been  burned,  and  the  bed- 
clothes wariied,  is  properly  received,  where  it 
was  not  intimated  that  accused's  mother,  who 
took  charge  of  the  premises,  did  so  to  suppress 
evidence. 

\EA.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  369-371;   Dec.  Dig.  {  174.*] 

18.  Homicide   (t  175*)'^Evidencb— Aduissi- 
BEunr— Cause  of  Death. 

In  a  prosecution  for  uxoricide,  where  ac- 
cused claimed  that  his  wife  had  committed  sui- 
cide, evidence  of  experiments  showing  that  she 
could  not  have  killed  herself,  as  claimed,  was 
admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  H  375-878;  Dec.  Dig.  {  175.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; B.  U  Jones,  Judge. 

Louie  Coffman  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 

a  R.  Smith,  R.  C.  Merrltt,  and  F.  B.  WU- 
coz,  all  of  McKlnney,  for  appellant.  Rice 
Mazey,  of  Sherman,  W.  R.  Abernathy,  of 
McKlnney,  and  C.  B.  Lane,  Asst  Atty.  Gm., 
for  the  State. 

PRBNDEROAST,  P.  J.  On  this  trial  ap- 
pellant was  again  convicted  of  murder  In  the 
first  degree,  and  his  punishment  assessed  at 
conflnem«it  In  the  penitentiary  for  life. 
This  Is  the  second  appeal.  The  decision  on 
the  first  is  reported  In  62  Tex.  Cr.  R.  88, 
136  S.  W.  779.  His  punishment  on  the  first 
was  assessed  at  death.    The  trial  this  time 


occurred  in  December,  1911.  The  record 
reached  and  was  filed  In  this  court  May  14» 
1912.  It  is  to  be  d^lored  that  tlie  case  has 
been  held  here  so  long  without  a  dedsiOD 
thereof. 

From  the  other  decision  the  genoal  char- 
acter of  the  case  can  be  understood.  It  is 
unnecessary  here  to  give  any  extended  state- 
ment of  the  evidence.  Wherever  it  may  be 
necessary  in  deciding  any  question  raised 
herein  such  statement  will  be  made  as  is 
necessary. 

[1-4]  In  the  opinion  on  the  former  appeal 
we  held,  in  effect,  that  the  lower  court  erred 
in  not  granting  a  change  of  venue,  and  or- 
dered the  trial  court  to  change  the  venue. 
We  did  not  Intend  thereby  to  direct  or  re- 
quire that  the  venue  should  be  changed  to 
any  particular  county,  nor  to  take  away  the 
discretion  of  the  lower  court  on  that  ques- 
tion. The  law  expressly  confides  a  discre- 
tion in  such  matters  tn  the  trial  judge,  when 
he  changes  the  venue  on  his  own  motion. 
C.  O.  P.  art  626.  This  court  has  no  right 
or  authority  to  take  that  discretion  from  a 
trial  Judge.  While,  as  held  uniformly,  it 
Is  a  sound  judicial  discretion,  not  an  arbi- 
trary personal  one,  yet  this  court  cannot  sub- 
stitute its  discretion  for  that  of  the  trial 
judge,  nor  take  it  away  from  the  trial  judge. 
When  our  Codes  were  first  adopted,  the  court, 
of  his  own  motion,  was  not  authorized  to 
change  the  venue.  This  power  was  first 
given  by  the  act  of  1876,  now  article  826, 
G.  C.  P.  Before  said  authority  and  discre- 
tion was  given  to  the  trial  judge,  our  statute 
(article  631,  C.  C.  P.)  In  effect  required  that 
the  change  should  be  made  to  some  adjoining 
county,  the  courthouse  of  which  was  nearest 
to  the  courthouse  of  the  county  ordering  such 
change.  At  the  time  said  original  law  was 
enacted,  we  judicially  know  that  there  were 
no  railroads  In  the  country  affording  access 
from  one  county  seat  to  another,  but  uni- 
versally, or  practically  so,  the  common  dirt 
public  roads  were  used  and  had  to  be  used. 
No  such  conditions  now  exist,  and  especially 
in  the  territory  where  this  crime  Is  alleged 
to  have  been  committed  and  the  case  tried. 
The  object  of  the  old  law,  requiring  th» 
change  to  the  nearest  county  seat,  was  be- 
cause of  convenience  to  the  parties  and  the 
vTltnesses,  and  to  save  expense  in  the  trial. 
The  gist  of  an  accused's  right  to  a  change 
is  that  he  shall  not  be  tried  in  a  county 
where,  from  prejudice  or  combination  against 
him,  he  cannot  get  a  fair  and  impartial  trial, 
but  that  he  shall  be  tried  In  some  county 
where  he  can  get  such  fair  and  impartial 
trial,  hnd  not  merely  that  the  change  shall 
be  made  to  the  county  seat  of  the  nearest 
county. 

This  record  shows,  and  the  trial  judge- 
found  and  held,  that  the  courthouse  of  Rock- 
wall county  was  29  or  30  miles  distant  on  a 
direct  line  from  the  courthouse  at  McKlnney 
In  Collin  county;    that  there  was  no  direct' 
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railroad  ooanectlon  between  the  two  coort- 
faousea  of  said  conn  ties;  that  to  reach  the 
courthouse  of  Rockwall  from  McElnney  by 
means  of  railway,  the  distance  was  at  least 
55  mUes,  and  perhaps  farther;  that  while 
the  coarthouse  at  Sherman  In  Orayson  conn- 
ty,  by  a  direct  line,  Is  about  3  miles  farther 
than  the  courthouse  In  Rockwall,  it  can  be 
reached  by  railway  and  interurban  convey- 
ance at  a  distance  of  some  22  to  25  miles 
nearer.  The  evidence  on  the  trial  of  this 
question  before  the  trial  Judge  farther  show- 
ed, In  effect,  that  where  the  place  of  the  al- 
leged homicide  occurred  was  in  the  northern 
part  of  Collin  county.  We  know  Judicially 
that  practically  the  whole  of  the  south  line 
of  Grayson  is  the  north  line  of  GolUn,  and 
that  Rockwall  Is  on  the  extreme  southeast 
comer  of  Collin.  Appellant  lived,  and  most, 
if  not  all  of  the  witnesses  must  therefore 
have  lived,  much  nearer  the  coarthouse  °of 
Grayson  than  that  of  BoCkwall.  The  evi- 
dence further  shows  that  there  was  no  rea- 
son why  the  change  should  not  be  made  to 
Grayson,  for  there  was  no  prejudice  against 
appellant  or  his  case  in  Grayson  that  would 
in  the  least  deprive  him  of  a  fair  and  impar- 
tial trial  therein.  There  is  not  an  Intimation 
in  this  record,  so  far  as  any  prejudice  against 
him  or  his  case  was  concerned,  that  he  did 
not  have  a  fair  and  impartial  trial  in  Gray- 
son county.  In  this  connection  we  will  quote 
wbat  was  said  by  this  court  In  Bohannon  v. 
State,  14  Tex.  App.  302,  as  follows:  "We 
are  of  the  opinion,  and  so  hold,  lil  accord- 
ance with  the  former  decisions  of  this  court, 
that  under  article  576  (62Q  of  the  Code  of 
Criminal  IE>rocednre,  which  we  have  quoted, 
the  Judge  had  the  authority,  of  his  own  mo- 
tion, to  send  this  case  for  trial  to  Austin 
county.  He  was  clothed  with  this  discretion 
by  the  express  and  unqualified  words  of  the 
law,  and  this  law  was  enacted  under  the 
express  sanction  of  the  Gonstltation.  Const 
art  3,  f  45.  It  is  true  that  this  discretion 
Is  a  Judicial,  and  not  a  personal,  one  (Walker 
▼.  State,  42  Tex.  300;  Dupree  r.  State,  2 
^ex.  App.  613),  yet,  it  hetno  a  dUcretion  on- 
oted  and  confided  by  the  law,  it  vHU  not  he 
revised  1>v  thit  ooitrt  in  the  ab»ence  of  any 
ahovHng  that  it  hat  been  dbuted  to  the  prej- 
udice of  the  d^endant.  Such  has  been  the 
uniform  practice  of  this  court,  established 
by  numerous  decisions,  and  from  which  we 
-see  ao  reason  to  depart  Noland  v.  State,  3 
Tex.  App.  598;  Johnson  v.  State,  4  Tex. 
App.  268;  Labbalte  v.  State,  6  Tex.  App.  257; 
X>aagh»ty  v.  State,  7  Tex.  App.  480 ;  Cox  v. 
State,  8  'Sex.  App.  254  [34  Am.  Rep.  746]; 
MyeiB  T.  State,  8  Tex.  App.  321;  Grissom  v. 
State,  8  Tex.  App.  386;  Webb  v.  State,  9 
Tex.  App.  490.  It  has  bera  ably  argued  by 
counsel  tha:t  it  is  dangerous  to  the  liberties 
and  rights  of  the  dttzen  to  confide  to  its  dis- 
trict Judges  such  unrestricted  power  as  is 
conferred  by  the  broad  and  unqualified  lan- 
goage  of  article  676,  above  quoted,  and  that 
It  shoidd  be  limited  by  the  provislona  of 


article  5S1,  following  it  We  do  not  regard 
article  681  aa  being  restrictive  of  the  powers 
conferred  by  article  676,  and  whether  or  not 
the  power  complained  of  is  a  dangerous  one 
to  be  vested  in  district  Judges  is  not  a  ques- 
tion for  this  tribunal  to  determine.  We  will 
say,  however,  that  since  the  enactment  of 
article  676  (626),  no  case  has  come  under  the 
observation  of  this  court  in  which  the  dis- 
cretion conferred  had  been,  in  our  opinion, 
abused.  And  in  the  case  we  are  now  con- 
sidering we  fall  to  discover  any  abuse  of  this 
discretion,  and  there  i»  no  pretense,  or  at 
leatt  no  effort  i»  made  to  make  it  appear, 
that  the  defendant  hoe  in  any  retpect  been 
ininred  in  hie  rightt,  or  prefudioed,  by  the 
aaUon  of  the  court  in  tendino  the  eaee  to 
Anettn  county,  instead  of  to  Wharton  coun- 
ty, for  trlaL"  Again,  Judge  White,  in  sec- 
tion 675  of  his  Annotated  Procedure,  under 
article  618,  C  C.  P.,  requiring  the  change 
to  be  made  to  the  nearest  county  seat  of  the 
adjoining  county,  correctly  says:  "It  i»  onlv 
where  the  change  of  venue  it  (fronted  upon 
appUoation  either  of  the  ttate  or  the  defend- 
ant that  the  venue  it  required  to  be  changed 
to  the  neareit  county.  The  ride  doet  not 
apply  toftcra  the  change  it  made  by  the  fudge 
of  hit  oten  moMon,  because  he  is  expressly 
anthorieed,  by  article  61S  (6S6),  to  send  it 
to  any  eounty  in  the  same,  or  an  adfointng 
district.  FrizeeU  v.  State,  30  Tex.  App.  42 
[16  S.  W.  761].  •  •  •  And  where  the  de- 
fendant made  application  for  change  on  ac- 
count of  prejudice  and  influential  combina- 
tions against  him,  and  the  court  granted  the 
application,  but,  over  defendant's  objection, 
instead  of  sending  it  to  the  nearest  court- 
house, sent  it  to  another  county,  assigning 
as  his  reason  that  a  fair  and  impartial  trial 
could  not  be  had  in  the  adjoining  county  with 
the  nearest  courthouse,  held,  that  the  fudge 
had  authorUy  to  make  such  change  of  venue, 
the  action  being  tantamount  to  a  change 
made  as  of  his  own  motion.  Bohannon  v. 
State,  14  Tex.  App.  271 ;  Woodson  v.  State, 
24  Tex.  App.  153  [6  S.  W.  184];  Brown  v. 
State,  6  Tex.  App.  286;  Preston  v.  State,  4 
Tex.  App.  186;  Rothschild  v.  State,  7  Tex. 
App.  619 ;  Cox  v.  State,  8  Tex.  App.  264  [34 
Am.  Rep.  746];  Mondragon  v.  State,  33  Tex. 
460."     (Italics  above  ours.) 

When  appellant  presented  his  motion  to 
change  the  venue,  under  the  previous  deci- 
sion of  this  court,  claiming  it  should  be  made 
to  Rockwall,  the  court  overruled  the  motion. 
Then,  on  his  own  motion,  he  changed  the 
venue  to  Grayson  county.  The  case  there- 
upon was  sent  to  Grayson.  When  there 
called  for  trial,  at  which  this  trial  occurred, 
appellant  made  a  motion  to  have  the  case 
transferred  back  to  ColUn,  or,  in  effect,  trans- 
ferred to  Rockwall,  claiming  that  the  court  in 
Grayson  had  no  Jurisdiction.  The  court  over- 
ruled this.  None  of  theoe  matters  present 
any  error.  The  venue  was  properly  changed 
to  and  the  case  triad  in  Grayson. 

[S]  Judge  Whita,  la  his  Anaotatad  Proco- 
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dure,  {  813,  sabd.  5,  p.  532,  correctly  states: 
"There  la  no  prescribed  formula  for  a  charge 
on  drcnmstantlal  evidence.  Liogglns  v.  State, 
8  Tex.  App.  434 ;  Hubby  t.  State,  8  Tex.  App. 
097.  If  the  ideas  conveyed  are  correct,  and 
so  expressed  as  to  be  understood  by  the  Jury, 
the  charge  is  BuflBdent.  CibltlBter  v.  State, 
33  Tex.  Or.  R.  636  [28  S.  W.  683] ;  Ray  t. 
State,  13  Tex.  App.  61;  Taylor  v.  State,  9 
Tex.  App.  100;  Rye  ▼.  State,  8  Tex.  App. 
153 ;  Slmms  v.  State,  8  Tex.  App.  230.  The 
charge  In  general  use  In  this  state  seems,  in 
the  main,  to  have  been  taken  from  the  cele- 
brated Webster  Case,  which  is  as  follows: 
'In  order  to  warrant  a  conviction  of  a  crime 
on  circumstantial  evidence,  each  fact  neces- 
sary to  the  conclusion  sought  to  be  establish- 
ed must  be  proved  by  competent  evidence 
beyond  a  reasonable  doubt;  all  the  facts 
[that  is,  the  facts  necessary  to  the  conclusion] 
must  be  consistent  with  each  other,  and  with 
the  main  fact  sought  to  be  proved;  and  the 
circumstances,  taken  together,  must  be  of  a 
conclusive  nature,  leading,  on  the  whole,  to 
a  satisfactory  conclusion,  and  producing  in 
effect  a  reasonable  and  moral  certainty  that 
the  accused,  and  no  other  person,  committed 
the  otTense  charged.'  'It  is  not  sufficient  that 
the  circumstances  coincide  with,  account  for, 
and  therefore  render  probable,  the  guilt  of 
the  defendant.  They  must  exclude  to  a  mor- 
al certainty  every  other  reasonable  hypothe- 
sis except  the  defendant's  guilt,  and,  unless 
they  do  so,  beyond  a  reasonable  doubt,  you 
win  find  the  defendant  not  guilty.'  We  have 
added  the  last  two  sentences  to  the  charge  In 
the  Webster  Case  [5  Cush.  (Mass.)  386],  In 
view  of  the  later  decisions  of  our  court  The 
rule  in  Webster's  Case  was  approved  in  the 
cases  of  Henderson  v.  State,  14  Tex.  603; 
Hubby  V.  State,  8  Tex.  App.  597;  Campbell 
V.  State,  10  Tex.  App.  560.  A  charge  on 
circumstantial  evidence,  to  be  sufficient,  must, 
in  effect.  Instruct  the  Jury  that  to  warrant  a 
conviction  on  such  evidence  the  facts  proved 
must  be  of  a  conclusive  nature  and  lead,  on 
the  whole,  to  a  satisfactory  conclusion,  and 
produce,  in  effect,  a  reasonable  and  moral 
certainty  that  the  accused,  and  no  other  per- 
son, committed  the  crime  charged,  and  ex- 
clude every  other  reasonable  hypothesis  con- 
sistent with  defendant's  Innocence,  and  that 
unless  they  do  so  find,  beyond  a  reasonable 
doubt,  the  defendant  should  be  acquitted. 
Smith  V.  State,  35  Tex.  Cr.  R.  618  [33  S.  W. 
339,  84  8.  W.  960] ;  Crow  v.  State,  37  Tex. 
Cr.  R.  295  [39  S.  W.  574] ;  Boggs  v.  State, 
38  Tex.  Cr.  R.  82  [41  S.  W.  642]." 

[I,  7]  These  are  some  of  the  rules  well  es- 
tablished In  this  state,  pertaining  to  charges: 
"In  determining  the  sufficiency  of  a  charge. 
It  must  be  construed  as  a  j^hole  and  not  "by 
isolated  extracts,  excerpts,  or  paragraphs.  It 
must  be  treated  as  an  entirety,  and  regard 
must  be  had  to  the  connection  and  Interde- 
pendence of  Its  several  parts.  A  charge  In  a 
murder  case  should  not  and  cannot  property 
all  be  given  In  one  paracrapb  as  a  whole. 


It  sbonld  necessarily  be  glTen  In  separate 
and  distinct  paragraphs.  The  diarge  and  the 
language  thereof  must  have  a  reasonable  and 
not  a  strained  and  unreasonable  construction, 
and  the  jury  must  be  considered  to  be  rea- 
sonably intelligent  and  capable  men,  suffi- 
ciently so  to  put  such  reasonable  construction 
on  the  charge,  and  not  a  strained  and  un- 
reasonable construction  thereon."  Christian 
v.  State,  161  S.  W.  104. 

[I]  The  court  correctly  and  folly  charged 
on  murder  in  the  first  and  second  degrees  in 
this  case.  In  submitting  the  case  to  the  jury 
for  a  finding  on  murder  in  the  first  degree 
he  required  the  jury  to  affirmatively  be- 
Ueve  beyond  a  reasonable  doubt  every  essen- 
tial fact  necessary  to  be  found  against  ap- 
pellant to  show  murder  in  the  first  degree 
before  they  were  authorized  to  convict  Mm 
thereof,  after  fully  and  completely  in  the 
charge  telling  them  what  was,  and  every  es- 
sential element  of,  murder  in  the  first  degree. 
In  addition,  he  charged  the  reasonable  doubt 
between  the  degrees  of  murder,  and  told 
them  that  If  they  were  satisfied  beyond  a  rea- 
sonable doubt  that  appellant  was  guilty  of 
murder,  but  had  a  reasonable  doubt  of  which 
degree  It  was,  to  give  him  the  benefit  of  the 
doubt,  and  not  find  blm  guilty  of  a  higher 
grade  than  murder  In  the  second  degree. 
And,  in  addition  still,  charged  them  that  ap- 
pellant was  presumed  to  be  innocent  until  bis 
guilt  was  established  by  legal  evidence  to  ' 
their  satisfaction  beyond  a  reasonable  doubt, 
and  in  case  they  had  a  reasonable  doubt  as 
to  his  guilt,  to  acquit  him,  and  by  their  ver- 
dict say  not  guilty. 

The  court  In  charging  on  circumstantial 
evidence  gave  literally  and  fully  the  charge 
thereon  as  in  the  Webster  Case,  5  Cuah. 
(Mass.)  386,  as  shown-  by  Judge  White  above. 
This  charge,  or  charges  substantially  follow- 
ing It,  have  been  so  universally  and  in  so 
many  cases  approved  and  held  correct  by  this 
court  that  It  is  unnecessary  to  collate  and 
dte  them.  We  think  no  well-considered  case 
can  be  found  which  holds,  or  tends  to  hold, 
to  the  contrary.  Appellant  attacks  this 
charge  on  several  grounds;  one,  that  the 
word  "alone"  Is  not  contained  therein  fol- 
lowing these  words  in  the  beginning  of  this 
charge:  "In  this  case  the  state  reUes  for  a 
conviction  upon  circumstantial  evidence." 
Also  because  It  contains  the  word  "crime" 
in  this  part  of  it:  "In  order  to  warrant  a 
conviction  of  a  crime  on  circumstantial  evi- 
dence." It  did  not  omit  to  tell  the  jury  in 
substance  and  in  fact,  as  claimed  by  appel- 
lant, "that  all  the  facts  necessary  to  the 
conclusion  sought  to  be  established,  must  be 
consistent  with  each  other  and  with  the  de- 
fendant's guilt"  It  did  not  conclude  with 
these  words,  "save  the  guilt  of  the  accused," 
as  contended  by  appellant  It  should.  We  ie> 
gard  all  of  these  objections  aa  hypercritical. 
Appellant  in  his  contention  on  these  points 
attempts  to  put  an  unreasonable  and  strained 
construction  on  the  court's  <diug&    Instead, 
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as  the  rule  announces  above,  the  language 
of  the  charge  must  hare  a  reasonable  con- 
struction, and  the  Jury  must  be  considered 
to  be  reasonably  intelligent  and  capable  men, 
suiBciently  so  to  put  such  reasonable  con- 
struction on  the  charge,  and  not  a  strained 
or  unreasonable  construction  thereon.  In  our 
opinion,  the  Jury  were  not  misled  by  the  omis- 
sion of  any  of  the  words  criticised  by  appel- 
lant as  having  been  left  out,  nor  by  the  use 
of  the  word  "crime"  in  the  charge.  This 
latter  word  is  universally  used  in  the  charge 
on  circumstantial  evidence,  and  was  correctly 
used,  and  no  such  forced  or  unreasonable 
construction  could  have  been  put  thereon  by 
the  Jury  as  claimed  by  appellant  None  of 
appellant's  criticisms  of  the  court's  charge  in 
this  respect  present  any  error. 

[I]  We  have  carefully  read  and  studied  the 
statemoit  of  facts  and  the  whole  of  it  in  this 
case.  In  our  opinion  it  raises  neither  man- 
slaughter nor  self-defense,  and  the  court 
should  not,  as  it  did  not,  submit  either  of 
these  issues  to  the  Jury.  In  our  opinion 'the 
evidence  not  only  does  not  raise  either  of 
these  issues,  but  excludes  each  of  them.  If 
by  any  possible  strained  or  unreasonable  con- 
struction of  the  evidence,  or  application  of 
it,  such  an  issue  could  be  claimed  to  be  even 
suggested,  it  was  not  of  such  force  or  effect 
as  to  either  require  or  authorize  the  court  to 
charge  thereon.  It  is  undoubtedly  the  law 
that  when  the  evidence,  from  whichever  side 
or  from  whatever  source,  pertinently  raises 
any  question  of  defense,  or  of  a  lower  grade 
of  otteoBe  alleged,  it  is  the  duty  of  the  court 
to  submit  it.  No  one  questions  this  rule. 
There  have  been  some  decisions  in  this  state 
which  held  that,  even  when  such  question  is 
squinted  at,  or  there  is  a  scintilla  of  evidence 
raising  it,  the  court  must  submit  it  But 
Boch  a  doctrine  and  such  decisions  have  been 
so  forcibly  demonstrated  to  be  wrong  that  we 
deem  it  unnecessary  to  discuss  the  question, 
or  collate  the  cases.  We  will  merely  quote 
sudi  eminent  Judges  as  Chief  Justice  Roberts 
of  the  Supreme  Court  of  this  state  and  Judge 
Hurt,  formerly  presiding  Judge  of  this  court 
as  we  did  in  Treadway  v.  State,  144  S.  W. 
667,  668,  as  follows:  "SuCh  a  theory  has  long 
since  been  exploded  by  many  of  the  opinions 
of  this  court,  notably  by  the  opinion  of  Judge 
Hurt  in  Davis  v.  State,  28  Tex.  App.  560,  IS 
8.  W.  997,  wherein  he  quoted  and  approved 
the  opinion  of  Chief  Justice  Roberts  in 
Bishop  V.  State,  43  Tex.  390,  to  the  same  ef- 
fect. He  said:  'Of  what  degree  of  force 
must  the  evldotce  be  that  tends  to  establish 
an  ofTense,  or  tends  to  mitigate  the  offense 
charged  in  order  to  require  a  charge  ai>- 
pUcable  thereto?  Chief  Justice  Roberts  says 
that,  if  its  force  is  deemed  to  be  very  weak, 
trivial,  or  light,  and  its  application  remote, 
"the  court  is  not  required  to  give  a  charge  up- 
on it"  "If,  on  the  other  hand,  it  is  so  per- 
tinent and  favorable  as  that  it  might  be  rea- 
sonably supposed  that  the  Jury  oould  be  in- 


fluenced by  It  in  arriving  at  their  verdict, 
the  court  should  charge  so  as  to  furnish  them 
with  the  appropriate  rule  of  law  upon  the 
subject"  Bishop  v.  State,  43  Tex.  390. 
Hence,  unless  the  evidence  tending  to  present 
a  less  degree  of  an  offense,  or  any  theory  of 
defense,  be  so  pertinent  and  forcible  that  it 
might  be  reasonably  supposed  that  the  Jury 
could  be  influenced  by  it  in  arriving  at  their 
verdict,  a  failure  of  the  court  to  charge  there- 
on would  not  be  ground  for  reversal  In  the 
absence  of  exceptions.  This  position  Is  in 
exact  harmony  with  the  flrst  opinion  in  this 
cause,  and  in  accord  with  Bishop's  Case,  su- 
pra, and  a  number  of  cases  decided  by  this 
court,  notably  Cunningham's  Case,  17  Tex. 
App.  89,  Elam's  Case,  16  Tex.  App.  34,  and 
Leeper's  Case,  27  Tex.  App.  694, 11  S.  W.  644, 
decided  at  the  present  term.  See,  also,  John- 
son's Case,  27  Tex.  758.  Loose  expressions 
upon  .this  subject  can  be  found  in  the  opinions 
of  this  court,  but  the  principle  Is  well  settled, 
and  is  absolutely  correct,  whether  this  court 
has  always  adhered  to  It  or  not,  that,  in  the 
absence  of  exceptions  to  the  charge  of  the 
court,  for  this  court  to  reverse  the  evidence 
tending  to  present  a  phase  of  the  case  or 
theory  favorable  to  the  accused  must  be  so 
pertinent  and  favorable  that  it  might  rea- 
sonably— ^not  possibly — be  supposed  that  the 
Jury  could  be  influenced  by  it  in  arriving  at 
their  verdict  Unless  the  evidence  be  of 
such  a  character  no  injury  appears,  no  in- 
Jury  is  probable — ^not  possible,  but  probable — 
and,  unless  this  appears,  there  Is  no  ground 
for  reversal ;  and  to  reverse  in  the  absence 
of  probable  injury  would  be  contrary  to 
principle.'  This  holding  was  before  the  Code 
of  Criminal  Procedure  (article  723,  old)  was 
amended  in  1897  (Acta  25th  Leg.  c.  21). 
Then  this  article  required  a  reversal.  Now 
and  since  1897  the  statute  is  the  reverse  of 
what  it  had.been.  It  now  says  'the  Judgment 
shall    not    be    reversed    unless    the    error 

*  *  *  was  calculated  to  injure  the  rights 
of  the  defendant'  This  statute  has  all  the 
time  been  held  to  be  remedial  by  this  court 
Again,  in  the  opinion  of  this  court  by  Special 
Judge  Cobb,  in  Wilson  v.  State,  66  Tex.  Or. 
R.  3,  129  S.  W.  614,  he  said:  'It  is  not 
incumbent  on  the  trial  court,  nor  proper,  to 
instruct    upon    manslaughter    where    there 

•  •  *  la  a  mere  suggestion  or  hint  of  facts 
that  might  show  manslaughter — such  a  mere 
semblance  of  proof,  or  so  slight  proof  as  no 
sensible  Juror  would  hang  a  question  upon. 
What  must  be  shown  or  put  in  the  balance  of 
reasonable  doubt  before  the  issue  of  man- 
slaughter is  required  to  be  placed  before  the 
Jury?  We  regard  the  statute  as  plainly  re- 
quiring that  there  must  be  some  proof  tend- 
ing to  show  that  the  homicide  was  committed 
under  the  immediate  influence  of  sudden  pas- 
sion ;  that  there  was  such  cause  of  or  provo- 
cation producing  the  passion  as  would  pro- 
duce in  persons  of  ordinary  temper  a  degree 
of  anger,  etc.,  sofficlent  to  render  them  in- 
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capable  of  oool  reflection;  and  that  such  con- 
ditton  of  mind  was  In  the  slayer  when  he 
oommitted  the  deed.'  Maxwell  ▼.  State,  81 
Tex.  Cr.  R.  144,  19  S.  W.  914;  Cannon  v. 
State,  41  Tex.  Cr.  R.  490,  66  8.  W.  361; 
Alexander  v.  State,  138  S.  W.  788." 

[II]  We  cannot  sustain  any  of  appellant's 
attacks  on  paragraph  21  of  the  court's 
charge,  which  was  as  follows:  "The  state 
has  Introduced  In  evidence  certain  declara- 
tions purporting  to  be  made  by  the  defend- 
ant just  after  the  death  of  the  deceased,  and 
with  reference  to  this  evidence  yon  are  In- 
structed that  if  you  believe  from  the  evi- 
dence that  said  declarations  were  made  by 
the  defendant,  then  such  declarations  must 
be  taken  togeOier,  and  the  state  is  bound  by 
them,  except  in  so  far  as  you  may  believe 
from  the  evidence  the  same  have  been  shown 
to  be  untrue.  Such  declarations  are  to  be 
taken  into  consideration  by  the  Jury  as  evi- 
dence In  connection  with  the  other  facts  and 
drcunistances  in  the  case."  The  evidence  es- 
tablishes that  the  deceased  was  killed  Just 
after  10  o'clock,  or  some  time  before  11 
o'clock  at  night  Just  after  the  shooting  of 
deceased  appellant  began  holloing,  g^oing  to 
his  nearest  neighbor's.  Mack  Tittswortb,  who 
lived  only  176  yards  from  him.  Tittsworth 
bad  not  gone  to  bed,  but  was  sitting  up  and 
heard  the  shots.  As  soon  as  appellant  reach- 
ed Tittsworth's  he  called  for  him,  and  at 
once  said  to  bim,  "Run  here,  Mr.  Tittsworth, 
Jessie,  my  darling  wife,  has  shot  me  and 
killed  herself."  Tittsworth  at  once  went 
with  appellant  to  appellant's  house,  where 
his  dead  wife  was.  In  going,  he  further  told 
Tittsworth.  in  substance,  that  he  was  lying  In 
the  bed  with  his  wife  asleep ;  that  he  slept 
with  his  hands  over  his  ears,  each  hand  over 
one  ear,  and  that  while  asleep  his  wife  shot 
him  in  the  hand,  and  he  felt  the  wound, 
sprang  out  of  bed,  and  she  shot  herself.  Up- 
on reaching  the  house  Tittsworth  found  ap- 
pellant's wife  lying  at  length  in  the  bed  with 
the  cover  up  over  her  feet,  and  to  about  or 
above  her  waist,  and  had  been  shot  In  the 
face  and  head  with  a  shotgun,  a  most  hor- 
rible and  immediately  fatal  wound.  Appel- 
lant, at  the  time,  exhibited  his  left  hand, 
showing  that  a  shot  had  passed  through  it 
near  the  front,  or  forefinger.  Very  soon  aft- 
er Tittsworth  reached  appellant's  house,  oth- 
er neighbors,  having  been  notified  or  alarmed 
also  began  to  arrive.  Among  them  was  Mrs. 
Ownbey.  As  she  went  into  the  room  where 
deceased  was,  appellant  met  her  and  said: 
"Oh,  Mrs.  Ownbey,  It's  awful!  It's  awful! 
This  is  what  she  did  and  then  shot  herself." 
When  he  said,  "This  Is  what  she  did,"  he 
showed  or  held  np  hU  hand  to  her.  His 
hand  was  then  well  wrapped  up,  but  seemed 
to  be  hurt  He  then  said  to  Mrs.  Ovrabey 
that  bis  wife  had  retired  In  a  bed  in  the 
other  room  that  night,  and  that  he  had  re- 
tired in  the  bed  where  she  saw  her  dead 
body;    that  diortly  after  first  letiilng  she 


came  into  his  room  and  asked  him  to  read 
to  her,  which  he  did,  and  she  got  In  that  bed 
with  him  while  he  read  to  ber;  that  he 
dozed  otr  to  sleep,  and  was  awakened  by  a 
noise  and  hurting  in  hla  hand  and  he  made 
a  light  and  as  he  made  the  light  he  heard 
the  noise  of  the  gun,  and  found  her  wound- 
ed, and  ran  for  help.  He  also  showed  Mrs. 
Ownbey,  as  he  did  Mr.  Tittsworth,  how  he 
slept  with  his  hands  up  about  his  head.  The 
testimony  of  these  two  witnesses  shows  what 
his  claim  is  of  how  the  kilUng  of  his  wife 
occurred.  After  this  statement  by  him  to 
Mrs.  Ownbey  a  considerable  number  of  other 
neighbors  came  in.  Where  the  killing  oo- 
cnrred  was  5  miles  from  Melissa  in  Collin 
county.  The  doctors  and  appellant's  father 
and  mother  lived  at  Melissa.  Some  time  aft- 
er the  killing  his  father,  mother,  and  the 
doctors  were  phoned  for;  they  went  out, 
reaching  appellant's  just  about  12  o'clock 
that  night,  more  than  an  hour,  and  perhaps 
an  hour  and  a  half  or  longer,  after  the  kill- 
ing. Dr.  Rutledge  was  one  of  the  physicians 
sent  for  who  went  to  appellant's.  He  testi- 
fied that  an  hour  or  longer  after  he  reached 
there  he  dressed  appellant's  hand ;  that  was 
what  he  was  sent  for,  and  that  was  why  he 
went  there,  and  that  appellant's  hand  didn't 
need  dressing  is  the  reason  he  didn't  sooner 
dress  it  Some  considerable  length  of  time 
after  Dr.  Rutledge  arrived  on  the  scene, 
Tittsworth  testified,  he  was  out  in  the  hall, 
when  Rutledge  and  appellant  were  out  there, 
and  he  heard  appellant  say  to  Rutledge, 
"Doctor,  make  your  statement  as  light  as 
possible ;  It's  a  pretty  hard  case."  Mrs.  Own- 
bey testified  that  this  occurred  some  two, 
three  or  four  hours  after  Dr.  Rutledge  got 
there,  and  that  she  heard  this  much  of  ap- 
pellant's statement  to  Dr.  Rutledge  at  the 
time,  "Doctor,  make  your  statement  as  light 
as  possible."  ^king  all  the  testimony  on 
the  subject,  the  doctoi's,  as  wdl  as  the  oth- 
ers. It  is  certain  that  this  statment,  if  made 
by  appellant  to  Dr.  Rutledge,  occurred  sev- 
eral hours  after  the  killing,  and  could  in  no 
way  have  been  understood  by  the  Jury  to  be 
"Jost  after  the  death  of  deceased."  The  oth- 
er Btatementsi  made  by  appellant  to  Titts- 
worth and  Mrs  Ownbey,  clearly  were  made 
"just  after  the  death  of  deceased."  So  that 
appellant's  objection  to  said  paragraph  of 
the  court's  charge,  In  effect,  that  the  Jury 
were  thereby  permitted  to  take  the  last  state- 
ment to  Dr.  Rutledge  in  connection  with  said 
first  statements  by  appellant  to  Mrs.  Ownbey 
and  Tittsworth,  is  not  well  taken.  In  some 
cases  it  might  be  proper  for  the  court  to  tell 
the  Jury  in  a  charge  of  this  kind,  when  call- 
ed fi>r,  that  the  state  has  proved  that  ap- 
pellant made  certain  statements,  such  as 
those  first  made  to  said  two  witnesses,  but 
certainly  it  would  not  be  error  in  the  court 
to  leave  the  question  to  the  jury  of  whether 
or  not  the  state  bad  proved  that  the  appel-- 
lant  made  such  statements.    So  that,  when 
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the  coTcrt  toM  the  Jxuj  In  tills  chaise  that 
the  state  had  Introduced  certain  declarations 
irarp«rtiog  to  be  made  by  the  defendant,  It 
could  not  Injure  the  appellant,  and  did  not 
mislead  the  Jury.  The  first  statements  to 
said  two  witnesses  by  appellant  certainly 
were  res  gestte.  The  one  to  the  doctor  In 
no  event  oonld  be,  and  appellant  concedes 
both  of  these  propositions,  and  none  of  ap- 
pellant's criticisms  of  this  charge  are  well 
founded. 

[11]  Ai^>ellant  has  some  complaints  to  dif- 
ferent paragraphs,  and  to  some  words  there- 
in used  by  the  court  In' charging  on  murder 
In  the  second  degree.  We  have  considered 
them  all.  None  of  them  are  well  taken,  even 
If  murder  in  the  second  degree  Should  have 
been  charged  upon.  However,  In  our  opin- 
ion, the  evidence  in  no  way  raises  murder  In 
the  second  degree,  and  the  court  should  not 
have  charged  thereon  or  submitted  the  same. 
This,  however,- was  to  i^peUant's  advantage 
and  in  his  favor,  and  not  against  him. 
Christian  v.  State,  supra.  The  evidence  In 
this  case  absolutely  demonstrates  that  It  was 
murder  in  the  first  degree,  premeditated,  de- 
liberately planned,  and  a  cold-blooded  as- 
sassination by  appellant  of  his  wife,  while 
She  was  lying  asleep  In  the  bed,  or,  at  least, 
while  she  was  lying  prostrate  and  at  full 
length  In  the  bed,  or,  as  claimed  by  appel- 
lant, it  was  a  suicide  by  her.  We  do  not 
propose  to  detail  the  evidence,  nor  to  dis- 
cuss It  on  this  feature,  but  we  do  say  that 
all  the  physical  focts  and  the  drcumstances 
not  only  demonstrate  that  the  state's  theory 
of  this  killing  Is  correct,  but  it  Ukewlse  dem- 
onstrates that  that  of  the  appellant  was 
physically  impossible.  She  did  not  commit 
suicide.  The  court,  however,  in  his  favor 
further  told  the  Jury  in  the  eighteenth  para- 
graph of  the  charge  as  follows:  "On  the  oth- 
er hand,  even  though  you  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
deceased  met  her  death  by  reason  of  a  gun- 
shot wound,  yet.  If  you  further  believe  from 
the  evidence  that,  with  her  own  hands,  or 
In  any  other  way  by  her  own  act  or  by  ac- 
cident or  by  design  on  her  part,  or  by  some 
one  else  other  than  the  defendant,  the  gun 
was  caused  to  be  fired  which  resulted  In  her 
death,  or  If  you  have  a  reasonable  doubt  as 
to  any  of  this,  you  wUl  acquit  the  defendant 
and  say  by  your  verdict  not  gull^." 

The  evidence  did  not  call  for,  and  the  court 
should  not  have  charged,  article  1106  of  the 
Penal  Code. 

[12]  Several  of  the  state's  witnesses  were 
attacked  by  appellant  by  showing  that  their 
testimony  on  this  trial  was  different  from 
what  they  had  testified  on  another  trial,  and 
in  a  habeas  corpus  proceeding  in  this  mat- 
ter, and  by  showing  that  they  made  con- 
tradictory statements  in  some  particulars 
outside  of,  or  tn  addition  to,  their  said  pre- 
viously sworn  testimony.  The  court  prop- 
16BS.W.-60 


eriy  told  the  Jury  in  a'genaral  way,  without 
spedflcally  naming  these  witnesses — ^there 
were  about  seven  of  them — that  they  could 
consider  said  contradictions  for  the  purpose 
of  passing  on  the  credibility  of  said  wit- 
nesses, and  the  weight  and  credit  they  would 
give  their  testimony  on  tills  trial,  and  that 
they  could  not  consider  it  for  any  other  pur- 
pose. This  covered  the  ground,  and  the  court 
did  not  commit  error  therein  by  not  giving 
the  names  of  these  several  witnesses. 

Appellant  has  some  other  complaints  to 
some  words  and  short  sentences  of  the 
court's  charge  on  murder  in  the  first  degree. 
While  we  have  considered  them,  it  is  unnec- 
essary to  state  or  discuss  them.  They  show 
no  reversible  error. 

The  whole  record  in  this  case  in  various 
ways  shows  that  appellant  had  a  hearing  on 
habeas  corpus  when  he  was  first  arrested, 
and  that  many  witnesses  testified  at  that 
time.  It  also  shows  that  there  had  been  a 
previous  trial  of  this  case  in  Collin  county 
before  the  v^ine  was  changed  to  Grayson. 
A  large  number,  if  not  all,  of  the  witnesses 
were  asked,  while  testifying,  whether  or  not 
they  had  testified  on  this  previous  trial  or 
habeas  corpus  hearing.  There  can  be  no 
particle  of  doubt  but  that  this  Jury,  from  all 
this,  had  absolute  knotrledge,  properly  re- 
ceived during  this  trial,  of  this  previous  ha- 
beas corpus  hearing  and  of  the  former  trial 
of  this  case  in  Collin  county. 

[IS]  Miss  Lizzie  Barnes  testified  as  a 
state's  witness,  and  gave  more  or  less  im- 
portant testimony,  showing  in  effect,  a  hos- 
tile feeling  by  appellant  toward  deceased  for 
some  length  of  time,  and,  even  while  testify- 
ing for  the  state,  had  volunteered  some  tes- 
timony without  being  asked  therefor.  The 
court  at  the  time  admonished  her,  and  told 
her  to  answw  only  questions  asked  her.  It 
seems  the  court  retired  the  Jury  in  order  to 
so  properly  admonish  this  witness.  Of 
course,  it  was  perfectly  apparent  to  all  par- 
ties that  she  was  very  hostile  towards  appel- 
lant, and  doubtless  felt  outraged  at  the  kill- 
ing of  her  sister,  and  was  somewhat  ob- 
streperous. After  this  occurred  and  the  Jury 
was  returned.  Judge  Haxey,  one  of  appel- 
lant's attorneys,  proceeded  to  cross-examine 
her.     The  bill  then  shows  the  following: 

"Judge  Maxey:  You  testified  on  the  other 
trial  of  this  case,  didn't  you?  A.  I  testified 
the  time  he  got  the  death  sentence.  That's 
the  only  time  I  testified. 

"Judge  Maxey:  Will  the  court  Instmct 
this  witness,  or  let  her  continue  that 

"The  Court:  Ton  must  not  make  such  a 
statement  as  that 

"The  witness:  Well,  that  is  the  only  time  I 
testified. 

"The  Conrt:  Yon  must  Just  answer  the 
questions.  The  Jury  will  not  consider  that 
they  ever  heard  that  remark  from  the  wit- 
nesa. 
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"Jadgfr  BCaxeyi  Tou  aald  that  Intentional- 
ly, purposely,  Because  you  didn't  think  It 
was  proper  to  do  It,  didn't  you? 

"Mr.  Freeman:  We  object  to  that 

"The  Court:  I  sustain  the  objection.  I 
have  ruled  that  out  Had  the  witness  been 
permitted  to  answer  this  question,  she  would 
have  answered  it  in  the  affirmative. 

"Judge  Maxey:  I  ask  the  court  to  instruct 
the  witness.  When  matters  are  injected  pur^ 
posely  by  the  witness  before  the  Jury,  we 
don't  think  it  is  right  and  think  the  court 
ought  to  control  It 

"The  Court:  I  am  controlling  It  Just  an- 
swer those  questions  alone,  and  don't  answer 
anything  outside. 

"Mr.  Smith:  We  desire  to  except  to  that 
answer ;   voluntary  statement  of  witness. 

"Judge  Maxey:  We  want  the  bill  to  show 
that  the  court  has  specifically  instructed -the 
witness  beforehand  only  to  answer  questions 
and  not  volunteer  any  statements,  and  in  the 
face  of  that  she  makes  the  statement 

"Q.  Tou  testlfled  on  the  former  trial  of 
this  case  in  McKlnney,  didn't  yon?  A.  Xes, 
sir." 

The  balance  of  the  bill  Is  very  lengthy.  It 
Is  unnecessary  to  quote  it  We  will  state  Its 
substance.  The  occurrence  above  noted  oc- 
curred some  hour  or  two  before  adjourning 
time  Saturday  evening.  The  court  and  the 
state's  attorneys,  at  least,  if  appellant  and 
his  attorneys  were  not  were  very  much  per- 
turbed about  the  matter.  The  court  adjourn- 
ed until  the  following  Monday  morning  to 
consider  and  Investigate  what  effect  It  would 
have  on  the  trial.  The  court,  upon  convening 
the  following  Monday  morning,  in  the  ab- 
sence of  the  Jury,  but  in  open  court  and  lA 
the  presence  and  hearing  of  the  appellant  and 
the  attorneys  for  both  sides,  proceeded  to 
discuss  the  matter.  He  attempted  to  get  an 
expression  out  of  the  appellant's  attorneys 
and  out  of  the  appellant  as  to  what  action 
they  desired  taken  under  the  circumstances. 
The  attorneys  for  the  state  expressed  a  will- 
ingness, perhaps  a  desire,  that  the  appellant 
withdraw  his  announcement  of  ready  and, 
because  of  what  bad  occurred,  continue  the 
case,  and  In  effect  agreed  that  if  appellant 
did  do  80,  they  would  consent  to  such  action 
being  taken  by  the  court  The  state's  attor- 
neys sought  an  expression  from  the  court  as 
to  what  action  he  would  take  in  case  the  ap- 
I)ellant  acted  on  their  suggestion  to  continue 
the  case.  The  court  declined  to  express  him- 
self further  than  that  he  would  investigate 
the  question  further,  and,  in  effect  that  if  he 
came  to  the  conclusion  It  was  such  an  Injury 
as  would  result  disastrously  to  a  conviction, 
If  one  was  had,  he  would  grant  the  continu- 
ance. However,  we  infer  this  from  the  whole 
proceeding.  Appellant  and  his  attorneys,  not 
only  declined  In  effect  the  state's  said  prop- 
osition, but  stated  they  would  not  express 
themselves  In  any  way  other  than  as  object- 
ing to  the  whole  matter.  We  think  we  are 
Justified  clearly  in  concluding  that  appellant 


thought  he  had  a  revtcndblft  errof.  He  was 
therefore  willing  that  the  trial  should  pro- 
ceed ;  In  fact  did  not  want  to  continue  It  be- 
cause he  might  get  a  verdict  of  not  guilty. 
He  took  a  chance  and  lost;  he  must  stand  by 
his  choice.  The  matter  does  not  present  re- 
versible error.  The  court  did  everything  rea- 
sonable and  proper  it  could  In  the  premises. 
No  reflection  Is  intended  upon  appellant  or  his 
attorneys  in  the  cbtdce  they  made.  It  doubt- 
less would  have  been  ours  if  placed  under 
the  same  circumstances. 

It  is  true  our  statute  (article  843,  O.  C.  P.) 
says:  "The  effect  of  a  new  trial  is  to  place 
the  cause  in  the  same  position  In  which  it 
was  before  any  trial  had  taken  place.  The 
former  conviction  shall  be  regarded  as  no 
presumption  of  guilt  nor  shall  it  be  alluded 
to  in  the  argument"  No  proper  construction 
of  this  statute  would  be  that  merely  because 
some  obstreperous  witness,  on  cross-examina- 
tion by  an  accused,  should  purposely  and  in- 
tentionally or  otherwise  incidentally  mention 
the  fact  of  a  former  conviction  and  the  pen- 
alty inflicted  cause  a  reversal  of  the  case,  es- 
pecially so  when  both  the  court  and  the  state 
Immediately  did  everything  that  was  reason- 
ably proper  to  do  to  prevent  injury  thereby. 
And,  further,  especially  when  appellant  was 
given  at  once  the  opportunity  to  continue 
the  case,  and  thereby  avoid  any  injury  to 
him  and  he  declined.  Certainly  he  is  in  no 
position  to  have  this  court  reverse  on  any 
such  ground.  Every  one  is  presumed  to  know 
the  law.  Certainly  intelligent  Jurors,  as  ev- 
ery other  intelligent  person  in  this  state, 
know  that  the  state,  by  our  Constitution  and 
statute  law  both,  has  no  right  to  a  new  trial 
in  any  contingency  In  a  criminal  case,  but  an 
accused  exclusively  has  such  right  It  is 
therefore  not  at  all  unreasonable,  but  on  the 
contrary  under  the  circumstances  of  this  case, 
when  it  was  time  and  again,  as  shown  by 
this  record,  made  manifest  by  both  the  state 
and  the  accused  that  this  case  had  been  for- 
merly tried,  that  each  Juror  trying  this  case 
must  have  known  that  appellant  had  been 
convicted  in  the  previous  trial,  whether  tliey 
knew  the  penalty  or  not.  The  penalty  in  the 
first  trial  was  assessed  at  death.  The  Jury 
in  this  case  did  not  assess  the  penalty  at 
death,  but  life  imprisonment  only,  conceded 
by  every  one  to  be  a  less  severe  penalty. 

In  several  cases  this  court  has  had  occa- 
sion to  pass  upon  the  proper  construction  of 
the  above  statute.  The  true  construction 
thereof  was  given  in  Smith  v.  State,  62  Tex. 
Cr.  R.  351,  106  S.  W.  1166,  16  Ann.  Cas.  857, 
as  follows:  "We  think  the  true  rule  is  that 
where,  as  in  this  case,  the  testimony  supports 
the  verdict,  and  the  charge  of  the  court  proi>- 
erly  submits  the  case  to  the  Jury,  a  verdict 
ought  not  to  be  set  aside  for  every  incidental 
and  casual  mention  of  a  former  trial  or  a 
former  conviction,  and  that  in  no  case  should 
it  be  set  aside  in  a  case  tried  according  to 
law  where  the  conviction  is  supported  by  the 
testimony,  unless  the  court  may  fairly  and 
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Te»maa0Mr  Me  m  ttie  Ui^t  of  all  the  drcnm- 
Btanoes  that  sach  reference  and  dlscoaslon 
did  or  might  have  prejndloed  the  appellant's 
eaae.  It  la  iMsalble  that  there  la  some  lan- 
(oage  In  some  of  the  decisions  not  wholly  In 
aocord  with  the  views  here  expressed,  but  on 
toll  consideration  this  Is  beUeved  to  be  the 
correct  rule,  and,  tested  by  thla  rule,  we 
believe  app^ant  Is  without  lust  groiind  of 
complaint" 

Again  In  Balnes  v.  State,  43  Tex.  Cr.  B. 
498,  66  a  W.  861,  of  this  statute  this  court 
said:  "While  strictly  construed,  the  statute 
would  appear  to  prohibit  the  barest  aUuslon 
to  a  former  conviction,  yet  we  do  not  take  It 
that  this  would  constitute  reversible  error. 
Campbell  v.  State,  86  Tex.  Cr.  R.  160  [82  S. 
W.  774];  Brantly  v.  State,  42  Tex.  Or.  R. 
293  [69  S.  W.  892].  EvldenUy  the  Intent  and 
purpose  of  the  statute  was  to  guard  appel- 
lant against  the  use  by  the  state  of  his  for- 
mer conviction  as  an  evidence  of  his  guilt, 
and  It  may  be  that  any  Intentional  allusion 
to  a  former  conviction  ought  to  afford  ground 
for  reversal;  but  where  It  Is  evident  there 
was  no  Intention  to  allude  to  a  former  con- 
viction, and  the  matter  was  referred  to  ac- 
cidentally, and  for  no  ulterior  purpose.  In  sudi 
case  It  ought  not  to  afford  ground  for  re- 
versal" 

Again,  in  Amwlne  v.  State,  54  Tex.  Cr.  XL 
213,  114  S.  W.  796,  it  appeared  that  some  of 
the  Jurors  trying  that  case  had  also  tried 
and  convicted  another  In  a  companion  case, 
and,  in  effect,  they  all  knew  of  the  former 
conviction  and  the  penalty  assessed.  This 
court  In  the  Amwlne  Case  at  page  221  of  64 
Tex.  Cr.  R.,  at  page  800  of  114  S.  W.,  said: 
"It  seems  that  this  jury  which  tried  appel- 
lant in  this  case  also  rendered  a  verdict  In  the 
other  case.  If  this  was  done,  doubtless  It  was 
done  by  agreement  of  appellant.  This  being 
true,  then  the  Jury  knew  aU  about  the  verdict 
In  the  former  case.  Purthermore,  if  the  jurors 
on  their  voir  dire,  before  the  Jury  was  or- 
ganized, had  been  asked  if  they  knew  of  the 
former  verdict,  this  would  not  have  disquali- 
fied them  for  sitting  on  the  trial  of  this  case. 
A  mere  statement  of  the  fact,  already  known 
to  them,  of  appellant's  former  conviction  is 
not  such  discussion  of  the  former  conviction 
as  could,  in  the  nature  of  things,  have  prej- 
udiced him.  The  statement  of  such  fact  In 
the  Jury  room  was  not  new  information,  and 
stated  no  testimony  which  the  jury  did  not 
already  know.  The  authorities  heretofore, 
on  the  discussion  of  jurors  In  former  ver- 
dicts, have  not  been  uniform,  but  under  the 
late  authority  of  Smith  v.  State,  62  Tex.  Or. 
R.  344,  106  S.  W.  1166  [16  Ann.  Cas.  367],  we 
held  that  unless  the  testimony  or  the  evi- 
dence shows  that  the  jury  were  Improperly 
Influmced  by  a  discussion  of  the  former  ver^ 
diet  and  the  evidence  dehors  the  record,  we 
will  not  reverse  the  case  for  said  discussion." 

In  Morrison  v.  State,  39  Tex.  Cr.  R.  623, 
47  S.  W.  371,  this  court  said:  "It  is  not 
deemed  necessary  to  discuss  what  effect  the 


announcement  In  tbe  Jury  nam  tbmt  mpp^ 
lant  had  prevtoosly  been  convicted,  and  his 
ponlshment  assessed  at  20  yean  In  the  peiv- 
itentlary,  may  have  had  npon  tbe  jury.  Tlie 
mere  statement  of  that  fact  In  tbe  Jury  room 
may  not  have  operated  to  tbe  prejudice  of 
appellant  Before  a  case  would  be  reversed 
on  this  ground,  scnne  prejudice  must  tfc 
shown.  The  bare  statement  that  a  former 
Jury  had  tried  the  case,  and  rendered  a  cer- 
tain verdict  against  defoidant  would  not  df- 
dlnarily  cause  a  reversal."  See,  also,  SaOt- 
lar  T.  State,  65  Tex.  Cr.  B.  813,  116  S.  W. 
819. 

[14]  Appellant  complains,  that  the  court 
erred  in  refusing  his  motion  for  new  trial 
because  the  Jury  discussed  and  considered 
the  fact  that  tbe  defendant  failed  to  testi- 
fy. Our  statute  permits  an  appellant  to  tes- 
tify In  his  own  bdialf,  but  says  the  faUure'to 
so  testify  shall  not  be  takoi  as  a  drcum- 
stance  against  him,  nor  shall  it  be  alluded  to 
or  commented  on  by  counsel  In  the  caufc. 
We  think  It  is  now  settled  In  our  state  that  a 
mere  casual  refer«ice  to  his  failure  to  tes- 
tify, by  either  the  state's  counsel  or  any  of 
the  Jurors  In  considering  their  verdict,  dq<^ 
not  present  reversible  error.  Every  Juror 
has  absolute  knowledge  when  the  accused 
does  not  testify  that  he  has  not  He  Is  pres- 
ent, and  must  be^  during  the  whole  trial,  and 
the  jury  knows  he  has  not  testified  when 
he  does  not  nie  court  in  this  case  in  his 
charge  told  the  Jury  that  bis  failure  to  testi- 
fy could  not  be  used  as  a  clrcumsta^pe 
against  him,  and  that  they  could  not  ifiae 
his  fUlure  to  testify  as  a  circumstance' 
against  him,  or  consider  It  for  any  purpQ^e 
whatever.  In  considering  appellant's  motion 
for  new  trial  on  this  ground  the  court  heard 
only  four  jurors  testify  on  the  subject  Aft- 
er hearing  them  he  overruled  the  moti(ni, 
thereby  holding  that  the  evidence  was  In- 
sufficient to  authorize  or  require  him  to 
grant  the  new  trial  on  that  ground.  He 
heard  the  Jurors  testify  and  saw  their  man- 
ner of  testifying.  Without  reciting  It  ttte 
evidence  of  these  Jurors  was  such  as  to  Jus- 
tify him  in  overruling  appellant's  motion. 
We  think  the  court  did  not  err  on  this  point 
Long  V.  State,  48  Tex.  Cr.  R.  175,  88  S.  W. 
203;  Johnson  v.  State,  63  Tex.  Cr.  R.  339,  109 
S.  W.  936;  Sample  v.  State,  62  Tex.  Cr.  R. 
606,  108  S.  W.  685,  124  Am.  St  Rep.  1108; 
Jenkins  v.  State,  49  Tex.  Cr.  R.  461,  93  S. 
W.  726,  122  Am.  St  Rep.  812;  Parrish  t. 
State,  48  Tex.  Cr.  R.  847,  88  S.  W.  231; 
Combs  V.  State,  56  Tex.  Cr.  R.  334,  116  8.  W. 
596;  Leslie  t.  State,  49  S.  W.  73;  Mason  v. 
State,  81  S.  W.  718;  Smith  v.  State,  52  Tex. 
Cr.  R.  844,  106  S.  W.  1161. 16  Ann.  Cas.  367, 
supra. 

[1 1]  Appellant  complains  that  the  court  re- 
fused to  give  several  of  his  8i)eclal  charges, 
numbering  them.  The  only  way  this  was 
presented  In  the  lower  court  was  the  mOfia 
fact  that  appellant  requested  such  charge 
and  the  court  refused  it    He  then  took  <»ie 
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bill  of  «zoq>tloi>fl.  Included  all  of  his  special 
diargea  by  merely  copying  tbem  and  nnmber- 
ing  than,  and  then.  In  the  same  way,  pre- 
sented the  question  again  In  his  motion  for 
new  trial  No  reason  In  the  requested  charge 
nor  In  the  exception  showing  Its  refusal,  nor 
In  the  motion  for  new  trial,  Is  stated  why 
any  or  ^ther  of  these  special  charges  should 
bare  been  given  by  the  court  It  is  settled 
in  this  state  that  when  such  is  the  case  this 
court  cannot  review  the  refusal  to  give  such 
a  charge.  Byrd  v.  State,  161  S.  W.  1068,  and 
cases  therein  dted;  Ryan  v.  State,  64  Tex. 
Cr.  B.  628,  142  S.  W.  883,  and  cases  there 
dted;  Berg  v.  State,  64  Tex.  Cr.  R.  612,  142 
8.  W.  884,  and  cases  dted.  It  Is  unneces- 
sary to  collate  the  many  decisions  to  the 
same  effect  However,  we  have  looked  over 
all  of  appellant's  charges,  and  where  prop- 
er to  have  been  given,  the  court  substan- 
tially embraced  them  in  bis  main  charge. 
So  that  in  no  event  did  the  refusal  of  the 
court  to  give  such  diarges  show  reversible 
error. 

None  of  appellant's  bills  complaining  of 
the  argument  of  the  county  attorney  show 
any  reversible  error.  It  is  unnecessary  to 
state  or  discuss  them.  Plerson  v.  State,  18 
Tex.  App.  524;  House  v.  State,  19  Tex. 
App.  239;  Tweedle  v.  State,  29  Tex.  App. 
691,  16  S.  W.  644.  It  Is  unnecessary  to  dte 
the  many  other  cases  to  the  same  effect 

[10]  Bach  side,  by  several  witnesses  each. 
Introduced  testimony  to  various  tacts  and 
drcumstances  showing  and  tending  to  show  a 
state  of  111  feeling,  mistreatment,  and  threats 
by  appellant  towards  his  wife  and  by  her 
towards  him.  Appellant  objected  whenever 
the  state  introduced  sudi  testimony  show- 
ing, or  toTiiHTig  to  show,  appellant's  said  state 
of  mind  and  feeling  towards  his  wife.  It 
Is  unnecessary  to  state  the  various  btUs,  the 
testimony  objected  to,  and  the  grounds  there- 
of. All  of  this  testimony  was  admissible  for 
the  purpose  of  showing  maUce  and  motive 
on  appdlants  part  Judge  White,  in  section 
1072,  In  his  Annotated  Code  of  avil  Pro- 
cedure says  facts  tending  to  show  a  mo- 
tive, though  remote^  are  admissible  in  evi- 
dence. Dill  V.  State,  1  Tex.  App.  278;  Jones 
V.  State,  4  Tex.  App.  436 ;   Rucker  v.  State, 

7  Tex.  App.  649;  Mathls  v.  State,  84  Tex. 
Or.  B.  88,  28  S.  W.  817;  McElnney  v.  State, 

8  Tex.  App.  639;  Hall  t.  State,  81  T^.  Or. 
B.  667,  21  S.  W.  868;  Gonzales  v.  State, 
81  Tex.  Or.  B.  611,  21  8.  W.  253.  For  many 
other  eases  noted  by  Judge  White,  see  the 
above  section  and  section  1231  of  his  An- 
notated Penal  Code.  The  court  qoallfled  ap- 
pellant's bills  on  this  subject  to  the  effect 
that  he  admitted  this  testimony  for  the  pur- 
pose of  showing  relationship  and  state  of 
feelings  between  the  defendant  and  his  de- 
ceased wife  for  a  period  of  time  extending 
from  about  one  year  prior  to  the  time  of  the 
homldde  down  to  a  short  time  prior  thereto. 

It  would  havtt  been.  pr(^;)er  for  the  court 


to  have  permitted  Ifir.  S.  O.  Boott  to  state 
that  while  he  did  not  testify  on  the  former 
trial,  he  was  sworn,  placed  under  the  mle^ 
and  was  willing  to  testify,  but  was  not  call- 
ed by  eitbet  party,  bat  tills  is  not  a  matter 
of  any  grave  Importance,  and  would  ndther 
Justify  nor  authorise  tUs  oouit  to  reverse 
because  thereof. 

[17]  There  was  no  error  in  the  court  In 
permitting  the  state  to  prove  by  the  various 
witnesses  what  became  of  the  mattress,  to  the 
effect  that  it  was  later  burned;  and  of  the 
beddothes  whereon  deceased  lay  when  she 
was  killed,  to  the  effect  that  they  were  wash- 
ed. Because  of  the  Issue  between  the  state 
and  the  appellant  it  would  have  been  ad- 
missible to  have  Introduced  these  artldea 
on  the  trial.  If  the  mattress  had  not  beoi 
burned  and  the  beddothes  had  not  been 
washed,  for  the  purpose  of  showing  and  Il- 
lustrating the  effect  of  the  other  testimony 
in  the  case,  but  the  court  properly  charged 
the  Jury  as  to  these  matters,  in  response  to 
appellant's  special  charges  thereon,  that  they 
could  not  take  the  fact  that  the  defendant's 
mother,  or  any  other  person,  took  charge  of 
the  pillow  slips  and  bedclothes  on  the  bed 
upon  which  the  deceased  lay  after  her  death, 
and  did  not  produce  the  same  in  evidence,  as 
a  circumstance  against  him.  The  record  in 
no  way  discloses  that  the  state  sought  to 
show  that  said  disposition  had  been  made  of 
said  bedclothes  by  appellant  nor  that  the 
others  who  did  it  did  so  from  any  impropw 
motive  or  any  improper  purposa 

[1 8]  Nor  was  there  any  error  in  permitting 
some  of  state's  witnesses  to  testify  the  dis- 
tance a  person  would  have  had  to  be  from 
the  deceased  to  have  shot  her  where  she  was 
shot  with  the  shotgun  with  which  she  was 
killed,  nor  any  other  experiments  they  had 
made^  or  experiences  they  had  had,  showing 
the  dCect  of  such  shots,  or  the  distance  a 
person  would  necessarily  have  had  to  be  to 
have  had  the  effect  and  made  the  wound  this 
shot  did  on  the  deceased. 

It  has  not  been  necessary  to  take  up  each 
of  appellant's  bills  of  exceptions,  nor  his 
several  grounds  of  the  motion  for  new  trial, 
nor  his  spedal  refused  charges.  What  we 
hare  discussed  embraces  all  of  the  materlwl 
matters.  As  stated  above,  the  record  is  volu- 
minous. Able  counsd  on  boUi  sides  have 
filed  lengthy  and  fordble  briefs,  each  seek- 
ing to  maintain  the  positionB  they  assert^ 
and  many  authorities  have  been  dted  by 
them.  We  have  deemed  it  unnecessary  to 
take  up  and  discuss  these  authorities.  All 
of  them  have  had  our  consideration.  We 
have  given  all  this  a  most  thorough  and  care- 
ful consideration,  and  have  reached  the  con- 
clusion that  there  is  no  error  shown  In  this 
record  that  would  authorize  or  Justify  this 
court  to  reverse  this  casa 

It  therefore,  becomes  our  duty,  as  we  see 
It  to  affirm  this  case;  and  it  la  ao  ordered. 
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ST.  liOmS,  I.  M.  &  B.  RT.  CO.  t.  FDIiLER. 

(Snpreme  Conrt  ot  Arkansas.     April  6,  1814.) 

SAIUtOADB    (I    419*)— KuxiNO    Akiuals   oit 

Track — ^Neousencb. 

Where  the  engineer  and  fireman  in  charge 
of  a  train  could  have  seen  a  dog,  if  keeping  a 
proper  lookout,  so  near  the  track  as  to  indicate 
danger  to  it,  the  failure  to  sonnd  the  whistle  or 
in  some  war  frighten  the  dog  from  the  tra^ 
was  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  fi  1489-1500;   Dec.  Dig.  {  419.*] 

Appeal  from  Olrcuit  Court,  Hot  Sprln^r 
County;    W.  H.  Evana,  Judge. 

Action  by  I.  B.  Fuller  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfBrmed. 

Appellee  alleged  that  be  owned  a  pointer 
bitch,  of  the  value  of  $75,  and  that  appellant's 
employes  "so  carelessly  and  negligently  han- 
dled and  managed  train  No.  6,  going  south 
about  10  a.  m.,  that  it  ran  oyer  and  against" 
appellee's  dog,  killing  same,  to  appellee's 
damage  In  the  stun  of  $75.  The  testimony  of 
atqpellanf  B  engineer  and  fireman  on  the  en- 
^ne  of  the  train  that  killed  appellee's  dog 
tended  to  show  that  they  were  keeping  a 
lookout,  and  did  not  discover  the  dog  upon 
the  track;  that  the  whistle  was  blown  at 
the  usual  place  before  reaching  tbe  spot 
where  the  dog  was  killed ;  and  that  the  bell 
was  ringing  at  the  time  of  the  killing.  Wit- 
nesses for  the  appellee  testified  in  substance 
that  -they  saw  the  dog  "running  down  the  side 
of  the  track."  It  waa  from  60  to  100  feet 
ahead  of  the  train  on  the  east  side  of  the 
railroad.  Tbe  engineer  did  not  blow  the 
alarm  whistle  at  the  dog.  He  blew  three 
long  whistles  for  the  mail.  That  was  about 
100  yards  from  where  he  hit  the  dog.  The 
engineer  did  not  make  any  effort  to  ^stop. 
He  did  not  shut  off  the  steam,  nor  blow  the 
alarm  whistle.  One  witness  for  appellee  tes- 
tified: "They  were  ringing  the  bell,  I  think, 
as  they  passed  through  the  town,  and  had 
the  steam  cocks  open,  as  I  remember.  The 
engine  was  making  about  50  miles  per  hoar. 
The  dog  was  something  like  100  feet  from 
the  engine  when  It  went  upon  the  track." 
The  usual  spot  where  the  whistle  was  blown 
was  from  one-third  to  one-half  mile  from'  the 
Bpot  where  the  dog  was  Idlled. 

XL  B.  Kinsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  for  appellant  H.  B. 
Means,  of  Malvern,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
Tbe  jury  were  warranted  In  conclndlng  that, 
if  the  engineer  and  fireman  were  keeping  the 
lookout  required  by  law,  there  was  no  reason 
why  they  could  not  have  seen  the  dog.  If 
they  could,  by  the  exercise  of  ordinary  care, 
have  seen  tbe  dog  so  near  the  track  as  to  In- 
dicate danger  to  her,  as  the  Jury  might  have 
found,  then  it  was  negligence  not  to  have 


sounded  the  alarm  whistle,  or  to  have  endeav- 
ored in  some  other  way  to  frighten  the  dog 
from  the  track.  St  L.  8.  W.  Ry.  Co.  v.  Bus- 
sell,  64  Ark.  239,  41  S.  W.  807;  St  L.  a  W. 
Ry.  Co.  V.  Costello,  68  Ark.  33,  56  S.  W.  270. 
There  was  evidence  to  sustain  tbe  verdict 
Afilrmed. 


KINO  V.  TURNBR. 
(Supreme  Court  of  Arkansas.     April  6,  1914.) 

1.  EzECXTTOBS  and  Administbatobs  (§  115*)— 
Real  Pbofbbtt— Pubchasb  bt  Administba- 

TOB. 

Where  the  mortgagee  under  a  deed  of 
trust  became  the  mortgagor's  administrator  with 
the  will  annexed,  he  was  a  trustee  as  to  a  dev- 
isee; and  while  be  had  a  right  to  have  the 
mortgaged  land  sold  ander  the  power  of  sale, 
he  had  no  right  to  become  the  purchaser,  as 
bis  attitude  as  bidder  was  in  direct  conflict 
with  his  duty  to  tbe  estate. 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent  Dig.  §|  467,  468; 
Dec,  Dig.  {  115.*] 

2.  EXKOUTORB  AND  ADiaNISTRATOBS  ({  116*)— 
RXAL  PBOPKBTT— PUBCHABK  BT  ADIONIBTBA- 
TOB. 

Where,  at  the  time  of  the  sale  of  mortgaged 
land  under  a  power  of  sale  in  the  deed  of  trust, 
litigation  was  pending  over  the  probate  of  the 
mortgagor's  will,  and  it  was  not  known  wheth- 
er or  not  his  devisee  was  the  owner,  and  she, 
knowing  the  amount  due  on  the  deed  of  trust, 
requested  the  mortgagee,  who  had  become  the 
mortgagor's  administrator  with  the  will  an* 
nezed,  to  buy  the  land,  stating  that  she  thought 
she  could  redeem  it  later,  the  sale  was  vaBd, 
in  the  absence  of  any  fraud,  undue  influence,  or 
deception  practiced  by  the  administrator,  since 
the  administrator  might  have  purchased  the 
land  directly  from  her,  and  hence  might  also 
purchase  it  at  the  foreclosure  sale. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  467,  468; 
Dec.  Dig.  {  115.*] 

3.  EXKCUTOBS  AND  Administbatoes  (i  115*)- 
Rial  Pkopbbtt— Pubchase  by  Adhinistba- 

TOB. 

The  statement  of  an  administrator  with 
the  will  annexed  to  a  devisee,  who  asked  him  to 
buy  mortgaged  land  at  the  foreclosure  sale,  stat- 
ing that  she  thought  she  could  redeem  it  later, 
that  she  would  have  two  years  in  which  to  re- 
deem, not  made  with  intent  to  deceive,  but  in 
ignorance  of  the  statutory  period  of  redemption, 
was  not  such  deception  as  invalidated  bis  par- 
chase,  but  merely  bound  him  to  make  his  state- 
ment good,  and  permit  her  to  redeem  within  two 
years,  had  she  asserted  this  right. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  467,  46iB; 
Dec.  Dig.  i  116.*] 

4.  Apfeai,  and  Ebbob  Q  1009*)— Review- 
Qttestions  or  Facjt.  . 

The  chancellor's  findings  of  fact  will  not 
be  disturbed  on  appeal,  unless  against  the  clear 
preponderance  of  toe  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3970-3978;    Dec.  Dig.  J 

Appeal  from  Lee  Cbancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Suit  by  Emma  King  against  J.  F.  Turner. 
From  a  decree  dismissing  the  complaint, 
plaintiff  apiteals.    Affirmed. 


*?«»  otlnr  cases  ■••  same  topic  and  section  MUHBBR  in  Dec  Die.  A  Am.  Die.  Kajr-No.  Serla  *  Rap'r  ladezea 
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Tills  Is  a  salt  In  dianoery  by  Bmma  King 
against  3.  F.  Tnmer  to  set  aside  the  sale 
of  the  lands  In  controversy,  made  to  Turner 
nndor  a  statutory  foreclosure  of  a  deed  of 
trust  The  facts,  so  far  as  are  material  to 
the  Issues  raised  by  the  appeal,  are  substan- 
tially as  follows: 

Warren  Thompson  was  the  owner  of  the 
40  acres  of  land  In  controversy  In  his  life- 
time, and  executed  a  deed  of  trust  convey- 
ing the  lands  to  W.  M.  Hunter,  as  trustee, 
to  secure  a  debt  be  owed  J.  F.  Turner. 
Warren  Thompson  made  his  will,  whereby 
Ue  devised  the  land  In  controversy  to  Emma 
King.  After  Thompson's  death,  the  executor 
under  his  wUl  declined  to  act,  and  the  de- 
fendant, Turner,  was  appointed  administra- 
tor of  his  estate  with  the  will  annexed.  He 
took  charge  of  the  land  In  controversy  and 
rented  It  out  While  the  administration  was 
pending,  Turner  directed  the  trustee  named 
In  the  deed  of  trust  to  sell  the  land  to  satis- 
fy his  debt  The  land  was  duly  advertised 
for  sale,  and  was  duly  appraised  by  three 
disinterested  householders  appointed  by  a 
justice  of  the  peace.  The  land  was  apprais- 
ed at  the  sum  of  $10  i>er  acre,  and  the  ap- 
praisers stated  that  was  Its  value  at  the 
time.  Ten  acres  of  It  was  In  cultivation, 
and  the  balance  was  woodland.  On  the  day 
fixed  for  the  sale,  the  defendant.  Turner,  bid 
the  sum  of  $400,  the  amount  of  his  debt, 
and,  that  being  the  highest  sum  bid,  the 
land  was  strudt  off  to  him,  and  he  has  since 
been  In  the  possession  of  It  Several  wit- 
nesses for  the  plaintiff  testified  that  the 
land  was  worth  $25  per  acre.  The  plaintiff 
testified  that  she  found  out,  soon  after  War- 
ren Thompson's  death,  that  the  debt  secured 
by  the  deed  of  trust  amounted  to  $400.  She 
said  she  was  not  present  at  the  sale.  The 
defendant,  and  several  witnesses  for  him, 
testified  tiiat  the  land  was  not  worth  more 
than  $10  per  care.  The  defendant  testified 
that  on  the  day  of  sale  the  sale  was  conduct- 
ed by  the  trustee  named  In  the  deed  of 
trust;  that  there  was  quite  a  number  of  per- 
sons present  who  were  able  to  purchase  the 
land;  that  some  of  them  were  colored  and 
some  of  them  were  white  persons;  that  he 
does  not  remember  who  bid  on  the  land; 
that  the  land  was  sold  pursuant  to  the  terms 
of  the  deed  of  trust  at  a  public  sale  on  the 
11th  day  of  May,  1907,  and  that  he  became 
the  purchaser  at  the  sale  made  by  the  trus- 
tee; that  there  was  at  that  time  litigation 
pending  between  Bmma  King  and  the  heirs 
of  Warren  Thompson  In  regard  to  the  pro- 
bate of  the  will;  that  It  was  not  known  at 
the  time  whether  Bmma  King  would  take 
under  the  wUl  or  whether  the  lands  would 
descend  to  the  heirs  of  Warren  Thompson; 
that  Bmma  King  told  him  to  go  ahead  and 
have  the  land  sold ;  and  that  he  told  her  that 
she  had  two  years  In  which  to  redeem  It 
He  further  testified  as  follows;  "She  asked 
me  to  buy  the  land,  and  said  this:  'I  reckon 
this  lawsuit  will  be  settled  up,  so  I  can  re- 


deem the  land  In  two  years.'  She  told  me 
that"  He  further  stated  that  Bmma  King 
was  present  when  he  bought  the  land,  but 
does  not  remember  whether  her  husband 
was  there  or  not,  but  that  her  husband  had 
asked  him  to  buy  the  land  at  the  sale. 

Other  t&ds  will  be  referred  to  In  the  opin- 
ion. The  chancellor  found  that  the  plaintiff 
was  not  entitled  to  recover  In  the  action, 
and  entered  a  decree  dismissing  her  com- 
plaint for  want  of  equity.  The  plalntlfl  has 
appealed. 

3.  F.  Wills,  of  Argenta,  and  O.  L.  O'Dan- 
lel,  of  lilttle  Rock,  for  appellant  Roleson  ft 
McCulloch,  of  Blarlanna,  for  appellee^ 

HART,  J.  (after  stating  the  facts  aa 
above).  [1-3]  When  the  defendant,  Turner, 
was  appointed  administrator  with  the  will 
annexed  of  the  estate  of  Warren  Thompson, 
deceased,  he  took  possession  of  the  40  acres 
of  land  In  controversy  and  rented  it  out 
While  the  administration  was  pending  he  di- 
rected the  trustee  named  in  the  deed  of 
trust  executed  by  Warren  Thompson  to  sell 
the  land  for  the  purpose  of  satisfying  the 
debt  secured  by  the  deed  of  trust.  Pursuant 
to  this  direction,  the  trustee  sold  the  land 
under  the  power  contained  in  the  deed  of 
trust,  and  the  defendant,  Turner,  became  the 
purchaser  at  the  sale.  When  Turner  took 
possession  of  the  land  as  administrator,  he 
became,  with  respect  to  the  plaintiff  as 
devisee  under  the  will  of  Warren  Thompson, 
a  trustee,  with  all  the  responsibilities  and 
liabilities  Incident  to  such  fiduciary  relation. 
If  he  had  not  been  administrator  with  the 
will  annexed,  he  would  have  bad  the  same 
right  to  have  purchased  at  the  sale  as  any 
third  person  might  have  had.  This  Is  so, 
because  the  sale  under  the  deed  of  trust 
could  only  be  made  by  the  trustee,  and 
Turner,  not  having  the  power  to  make  the 
sale,  would  have  the  right  to  purchase  at 
the  sale.  Merryman  v.  Blount,  79  Ark.  1, 
94  S.  W.  714.  While  Turner  had  the  right 
to  have  the  land  sold  under  the  power  of 
sale  contained  in  the  deed  of  trust,  he  did 
not  have  the  right  to  become  a  purdiaser 
at  the  sale.  Under  the  principles  of  law 
laid  down  In  the  case  of  Montgomery  v. 
Black,  75  Ark.  184,  86  S.  W.  1006,  Turner, 
as  administrator  with  the  will  annexed,  rep- 
resented at  the  sale  the  interest  of  the  War- 
ren Thompson  estate  as  much  as  he  did  his 
own  interest  Therefore  the  duty  rested 
upon  him  to  see  that  the  property  brought 
as  much  as  possible,  and  his  relation  to  the 
estate  forbade  that  he  should  become  the 
purchaser  at  the  sale.  As  said  in  the  case 
Just  referred  to,  his  attitude,  as  bidder  at 
the  sale,  was  In  direct  conflict  with  his 
duty  to  the  estate,  and  Is  strictly  forbidden 
by  salutary  and  well-established  rules  «t 
equity.  But  it  does  not  follow  that  the  de- 
cree should  be  reversed  on  this  account  At 
the  time  the  sale  was  directed  to  be 
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and  at  the  time  it  was  made,  the  Qaeatlon  of 
whether  the  will  of  Warren  Thompson 
shoald  be  admitted  to  probate  had  not  been 
decided,  and  It  was  not  known  whether  or 
not  Tim""'  King  was  the  owner  of  the  land 
as  devisee  under  the  wilL  She  recognized 
this  fact,  and,  according  to  the  testimony  of 
the  defendant,  told  him  to  have  the  sale 
made,  and  also  asked  him  to  bny  the  land 
at  the  sale.  The  defendant  also  states  that 
both  £2mma  King  and  her  hnsband  knew  the 
amount  that  was  due  him  nnder  the  deed  of 
tmst  and  that  her  husband,  also,  requested 
him  to  pnrchase  the  land  at  the  sale.  He 
states  that  he  does  not  know  whether  the 
husband  of  Emma  Eling  was  present  at  the 
sale,  but  says  that  Emma  King  herself  was 
present.  Emma  King  denies  this  fact,  but  she 
does  not  deny  that  she  requested  the  defend- 
ant to  purchase  the  land  at  the  sale.  The  de- 
fendant had  a  right  to  purchase  the  land 
directly  from  her,  and,  in  the  absence  of 
fraud  or  undue  influence  on  his  part,  a  sale 
of  the  land  by  Emma  King  to  him  would 
be  a  valid  and  binding  obligation.  There  is 
no  testimony  tending  to  show  that  the  de- 
fendant practiced  any  deception  whatever  on 
Emma  King.  It  Is  true  he  told  her  that  she 
had  two  years  in  which  to  redeem  the  land 
from  the  sale  under  the  deed  of  trust,  when 
the  statute  only  gives  one  year ;  but  it  is  not 
shown  that  this  statement  was  made  vrith 
intent  to  deceive  her,  but  seems  to  have  been 
made  because  he  was  in  Ignorance  of  the 
statutory  period  of  redemption.  In  equity 
he  wouldi  have  been  bound  to  have  made  his 
statement  good,  and  Emma  King  would  have 
had  a  right  to  redeem  the  land  at  any  time 
within  two  years  after  the  statutory  pro- 
ceedings of  foreclosure  under  the  deed  of 
trust  were  had.  She  did  not  attempt  to  as- 
sert this  right  vrithin  the  two  years. 

[4]  The  chancellor  made  a  general  finding 
of  fact  in  the  case,  and  found  that  the  plain- 
tiff was  not  entitled  to  recover.  It  has 
uniformly  been  held  by  this  court  that  the 
findings  of  fact  made  by  a  chancellor  will 
not  be  disturbed  on  appeal,  unless  they  are 
against  the  dear  preponderance  of  the  evi- 
dence. If,  as  we  have  already  seen,  the  de- 
fendant had  the  right  to  purchase  the  land 
in  controversy  directly  from  the  plaintlfl, 
he  had  also  the  right  to  purchase  at  the  stat- 
utory foreclosure  proceeding.  Under  an 
agreement  made  with  the  plaintiff,  according 
to  the  testimony  of  the  defendant  and  his 
witnesses,  he  paid  a  fair  price  for  the  land, 
and  the  plaintiff  agreed  for  him  to  purchase 
with  a  full  understanding  of  the  conditions 
as  they  existed.  The  chancellor  made  a  gen- 
eral finding  in  favor  of  the  defendant,  which 
was  tantamount  to  a  finding  that  no  fraud 
was  practiced  upon  the  plaintiff,  and  that 
no  advantage  was  taken  of  her  by  the  de- 
fendant by  virtue  of  his  fiduciary  relation. 
His  finding  is  not  against  the  preponderance 


of  the  evidence,  and  must  be  iiidield  and  ap- 
plied. 
The  decree  will  be  affirmed. 


BCANSAS  CITY  SOUTHERN  BT.  00.  T. 

DICKERSON,     (No.  249.) 

(Supreme  Court  of  Arkansas.    April  6,  1914.) 

Trial  (i  187*)— QUBsnows  fob  Jubt— Cbed- 

IBrLITT    OF    WITNBSBES. 

The  jury  are  the  sole  Judges  of  the  cred- 
ibility of  the  witnesses,  and  are  not  required 
to  believe  everything  said  by  any  witness ;  they 
may  accept  that  wnlch  they  believe  to  be  true 
and  reject  that  which  they  believe  to  be  untrue, 
judging  the  testimony  by  the  knowledge  they 
have  acqntred  in  the  everyday  experiences  of 
life. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {§  414-419;    Dec.  Dig.  i  187.*] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  165  &  W.  272. 

HART,  J.  Counsel  for  appellant  has  filed 
a  motion  for  a  rehearing,  in  which  he  again 
discusses  the  testimony  at  length  and  insists 
that  the  testimony  of  the  engineer  was  con- 
sistent and  reasonable,  and  that  when  it  la 
considered  in  connection  with  the  other  tes- 
timony it  overcomes  the  prima  facie  case  of 
negUgence  made  by  proof  that  the  cattle 
were  kUled  by  one  of  appellant's  trains.  No 
objection  is  urged  to  the  instructions  given 
by  the  court,  and  no  contention  is  made  that 
there  was  error  committed  in  admitting  or 
excluding  evidence.  The  sole  ground  upon 
which  a  reversal  is  predicated  Is  that  the 
evidence  does  not  support  the  verdict 

The  witnesses  introduced  at  the  trial  were 
examined  and  cross-examined  at  length,  and, 
on  that  account,  the  record  is  voluminous. 
To  have  set  out  the  testimony  in  extenso  in 
our  former  opinion  would  have  made  it  too 
long,  and  for  that  reason  we  only  gave  a 
brief  summary  of  it  Because  of  the  urgent 
insistence  made  by  counsel  in  his  extended 
brief  on  the  motion  for  a  rehearing,  we  have 
concluded  to  further  discuss  the  testimony. 

The  cattle  were  huddled  together  at  the 
north  end  of  a  trestle  60  feet  long,  and  a 
fraction  over  a  mile  from  the  station  of  Hora- 
tio, when  they  were  struck  by  a  south-bound 
passenger  train  of  appellant  According 
to  the  testimony  of  the  engineer:  His  train 
was  going  downgrade,  and,  on  that  account, 
the  steam  had  been  shut  off  before  the  catr 
tie  were  seen  by  him,  and  the  train  was  run- 
ning at  the  rate  of  60  miles  per  hour,  of  its 
own .  momentum.  That  he  could  not  see  the 
cattle  until  the  train  emerged  from  a  cut, 
and  that  the  cattle  were  about  600  feet 
away  when  he  first  saw  them.  That  one  of 
them  was  on  the  track,  and  Che  other  two 
were  standing  on  the  right-hand  side  of  the 
track,  when  he  first  saw  them.  That  they 
were  then  about  12  feet  north  of  the  trestle. 
That  when  he  blew  the  whistle  the  other 
two  jumped  on  the  track,  and  they  all  went 
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down  the  tack  and  were  strack  at  the  north 
end  of  the  trestle.  That  the  train  was 
emerging  from  a  cut  and  mnning  around  a 
sharp  curve  when  he  first  saw  the  cattle. 
That  he  blew  the  whistle  and  put  on  the  air. 
That  he  then  ai^lled  the  emergency  brake 
and  held  it  until  the  cattle  were  struck. 
That  after  he  struck  the  cattle  he  released 
the  emergency  brake  and  the  train  proceeded 
on  Its  way.  That  the  train  did  not  stop 
when  the  cattle  were  struck. 

Other  evidence  tended  to  corroborate  the 
engineer  to  the  effect  that  he  could  not  have 
seen  the  cattle  until  the  train  emerged  from 
the  cut  The  cut  was  said  by  one  witness 
to  be  6  or  8,  or  maybe  10,  feet  deep.  The 
distance  from  the  north  ^d  of  the  trestle 
to  the  cut  was  variously  estimated  by  the 
witnesses  from  100  to  150  yards.  The  engi- 
neer's testimony  to  the  effect  that' he  sound- 
ed the  stock  alarm  as  the  train  emerged  from 
the  eat  was  also  corroborated,  and  some  of 
the  witnesses  say  he  applied  the  emergency 
brake;  but  at  precisely  which  time  the  rec- 
ord does  not  disclose.  They  say  that  the 
train  was  running  fast  as  it  emerged  from 
the  cut  and  had  slowed  down  when  it  struck 
the  cattle;  that  the  cattle  were  all  huddled 
together  at  the  north  end  of  the  trestle 
where  they  were  struck  and  looked  like  they 
wanted  to  cross  it  but  were  afraid  to  do  so. 
One  of  the  witnesses  said  that  the  cattle 
were  on  the  track  near  the  trestle  about 
three  minutes  before  the  train  struck  them, 
and  one  of  them  said  the  trestle  was  on  a 
slight  curve,  and  others  said  there  was  a 
short  curve  in  the  railroad  track  there.  One 
of  the  witnesses  who  saw  the  cattle  killed 
said  It  occurred  about  one  o'clock  in  the  day- 
time. All  the  witnesses  say  that  all  the  cat- 
tle were  Imocked  off  the  embankment  when 
the  train  struck  them;  that  two  of  them 
were  kUled  outright,  and  the  front  part  of 
one  was  crushed  and  the  section  hands  killed 
it  later.  One  witness  said  the  packing  plant 
north  of  the  trestle  was  a  good  200  yards 
from  his  house;  that  his  house  was  about 
40  yards  from  where  the  cattle  were  struck; 
that  the  packing  plant  could  not  be  seen 
from  his  house;  that  the  engineer  could 
not  have  seen  the  cattle  until  his  train  was 
emerging  from  the  cut. 

The  plaintiff  was  not  present  when  the 
cattle  were  killed,  but  testlfled  that  on  the 
next  day  he  went  to  the  north  end  of  the 
trestle  where  the  cattle  were  klUed  and 
looked  up  the  track,  and  that  you  could  see 
anything  up  the  track  at  least  150  yards; 
that  the  packing  shed  could  be  easUy  seen 
from  there. 

The  evidence  shows  that  the  packing  ahed 
was  on  the  side  of  the  track  beyond  the  cut 
and  in  a  northerly  direction  from  the  trestle. 

It  will  be  presumed  that  the  members  of 
the  Jury  were  men  of  average  intelligence. 
They  could  carry  into  the  Jury  box  with 
them  the  knowledge  they  had  acquired  In 


the  everyday  expwlenoes  of  Ufe.  Tbey  had 
doubtless  seen  locomotive  engines  many  times 
and  had  a  fairly  accnrate  knowledge  of  the 
height  an  engineer  would  be  from  the  ground 
while  In  his  cab.  nieiy  might  have  found  that 
the  engineer  could  have  seen  the  cattle  before 
his  train  emerged  from  the  cnt,  which  one 
of  the  witnesses  says  was  only  six  or  eight 
feet  deep.  One  of  the  witnesses  said  that  the 
cattle  were  on  the  track  at  the  end  of  the 
trestle  for  about  three  minutes  before  the 
train  struck  them,  and  all  of  those  who 
saw  them  struck  say  they  stood  at  the  aid 
of  the  trestle  all  huddled  up  looking  like  th^ 
wanted  to  cross  it  but  were  afraid  to  before 
they -were  struck.  The  packing  shed  was 
at  least  200  yards  away,  and  the  plaintiff 
says  it  could  be  easily  seen  from  the  point 
where  the  cattle  were  struck.  The  Jury  were 
not  required  to  believe  evetsrthlng  said  by 
any  witness.  They  could  aoo^t  such  as  they 
believe  to  be  true,  and  reject  that  which  they 
believe  to  be  untrue.  Tbey  were  the  sole 
Judges  of  the  credibility  of  the  wltnessea 
Therefore  they  might  have  found  that  if 
the  engineer  had  been  keeping  a  proper 
lookout  he  would  have  seen  the  cattle  on  the 
track  at  the  end  of  the  trestle  while  the 
train  was  opposite  the  packing  shed;  that  he 
would  have  noticed  that  they  were  all  hud- 
dled up,  looking  across  the  trestle  in  an  op- 
posite direction  from  the  approaching  train, 
and  were  not  going  to  leave  the  track ;  that 
if  he  had  sounded  the  stock  alarm  while 
that  far  away  he  could  have  scared  them 
off  the  track,  or  at  least  could  h|ive  stop- 
ped the  train  before  he  struck  them.  It  will 
be  noted  that  the  cattle  were  all  knocked  off 
the  embankment  in  a  bunch,  two  of  them 
being  killed  outright,  and  the  remaining  one 
being  so  badly  crushed  that  it  had  to  be  kill- 
ed. This  was  a  circumstance  tending  to 
show  that  the  train  was  running  pretty  fast 
when  it  struck  the  cattle.  We  adhere  to  our 
original  opinion  that  all  the  facts  and  cir- 
cumstances adduced  in  evidence  warranted 
the  Jury  In  finding  that  the  prima  fade  case 
of  negligence  made  by  the  killing  of  the 
stock  by  appellant's  train  was  not  overcome. 
It  follows  that  the  motion  for  a  rehearing 
wUl  be  denied. 


MeCLENDON,  Constable,  v.  FIRST  NAT. 

BANK  OF  LBWISVILLB.    (No.  21T.) 

(Supreme  Court  of  Arkansas.    March  23,  1914.) 

1,  Attachmeitt  (I  177*)— LiBW. 

A  writ  of  attachment  constitutes  a  lien  on 
the  personal  property  of  defendant  only  from 
the  time  of  the  delivery  of  the  writ  to  the  offi- 
cer. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  Si  624-527 ;   Dec  Dig.  {  177.*] 

2.  Chattel  Mobtgaobs  ({{  92,  194*)— Fah.- 
tntE  TO  Rscoan — Effect. 

A  chattel  mortgage,  though  not  filed  for 
record,  is  valid  between  the  parties,  and  when, 
by  virtue  of  it,  the  mortgagee  takes  possession 
after  condition  broken,  he  acquires  a  title  good 
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•■  asaiut  a  creditor  of  the  inort(acor  who  aub- 
■eqaently  attached  the  property. 

[Ed.  Note.— For  other  cases,  see  Ohattel  Mort- 
nKe&Cent  Die  (i  162.  426,  427;  Dec.  Dig.  {{ 

8.  Cbattki,  Mobtoaoxs  tf  181*)— Oorditiors 

— Breach. 

Where  a  chattel  mortgage  authorized  the 
mortgagee  to  take  posBeesion  In  case  the  mort- 
gagor, bj  carelesaneaa  or  negligence,  permitted 
the  property-  to  waste,  damage,  or  deteriorate, 
the  mortgagee's  departure,  leaving  the  property 
nncared  for,  was  a  breach  of  the  condition  war- 
ranting the  mortgagee  in  talcing  possession. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  ii  28^285 ;  Dec.  Dig.  f  161.*] 

4.  Affbai.  ard-  £>sbok  ({  692*)— QuEBTioRa 
PBxsumD  Toa  Rkvikw— Biix  or  Excep- 
tions. 

Where  the  bill  of  exceptions  did  not  show 
that  defradant  olfered  any  testimony,  defend- 
ant's complaint  of  the  exclusion  of  evidence  can- 
not be  reviewed. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2906-2909;    Dec.  Dig.  { 

Appeal  from  Circnlt  Court,  Lafayette  Coun- 
ty;  Jacob  M.  Carter,  Judge. 

Replevin  by  the  First  National  Banlc  of 
Lewlsvllle  against  Leigh  McCIendon,  Con- 
stable. From  a  Judgment  for  plaintlfT,  de- 
fendant appeals.     Affirmed. 

D.  L.  King,  of  Lewlsvllle,  for  appellant 

HART,  J.  Appellant  prosecutes  this  ap- 
peal to  reverse  a  Judgment  In  replevin 
against  him.    The  facts  a.te  as  follows : 

The  First  National  Bonk  of  LewisvlUe  had 
a  mortgage  on  the  cotton  crop  and  other 
personal  property  of  Harry  Wall.  On  the 
25tb  day  of  October,  1912,  Harry  WaU  ex- 
ecuted a  mortgage  to  the  bank  on  two  wag- 
ons, to  secure  an  Indebtedness  due  on  or 
before  December  1,  1912.  The  latter  mort- 
gage was  not  filed  for  record,  and  contain- 
ed the  following  condition:  "But  If  after 
that  day  my  said  Indebtedness,  or  any  part 
thereof,  shall  remain  due  and  unpaid,  or 
«hould  I,  prior  to  said  1st  day  of  December, 
1912,  sell  or  attempt  to  sell,  ship  or  remove, 
or  otherwise  dispose  of  the  property  herrin 
conveyed,  or  any  part  thereof,  without  the 
consent  of  said  First  National  Bank,  Lewls- 
vllle, Ark.,  or  should  I,  by  carelessness  or 
negligence  permit  the  said  property  to  waste, 
damage  or  deteriorate  in  value,  then.  In 
either  event,  the  said  First  National  Bank, 
Lewlsvllle,  Ark,,  or  legal  repreeentativeB, 
agent  or  attorneys,  are  hereby  authorized 
and  empowered  to  take  Immediate  possession 
of  said  property." 

On  Saturday  following  the  execution  of 
this  mortgage.  Wall  sold  several  bales  of 
cotton  covered  by  the  former  mortgage  given 
to  the  bank,  and  then  left  the  country;  his 
whereabouts  for  the  time  being  unknown. 
On  Sunday  morning,  after  the  execution  of 
the  mortgage,  Wall's  wife  called  up  C.  0. 
Dn  Bose,  vice  president  of  the  bank,  and 
told  him  that  her  husband  had  left     Dn 


Bose  went  to  the  farm  and  found  that  WaU 
had  gone  and  had  left  the  mortgaged  prop- 
erty on  the  place.  Wall's  wife  told  Dn  Bose 
that  she  was  going  to  leave.  On  Monday 
morning  Da  Bose  took  possession  of  the 
property  Included  in  the  first  mortgage,  as 
well  as  the  two  wagons  In  the  mortgage  In- 
volved In  this  case,  and  left  the  property 
In  the  cnstody  of  Dick  IiOgan,  a  colored  man, 
as  the  agent  of  the  bank.  Da  Bose  took 
charge  of  the  property  about  noon  on  Mon- 
day, the  28tb  day  of  October,  1912.  About 
4  or  S  o'clodc  in  the  afternoon  on  the  same 
day,  another  creditor  of  Harry  WaU  sued 
oat  a  writ  of  attachment  against  his  prop- 
erty and  placed  It  in  the  hands  of  Leigh  Mc- 
CIendon, as  constable.  The  latter  executed 
the  writ  of  attachment  by  taking  possession 
of  the  two  wagons  on  the  29th  day  of  Oc- 
tober, 1912.  The  bank  instituted  this  no- 
tion In  replevin  against  the  constable  to  re- 
cover possession  of  the  wagons. 

[1, 2]  The  court  directed  a  verdict  In  favor 
of  the  bank,  and  It  is  insisted  by  counsel 
for  appellant  that  this  action  of  the  court 
was  erroneous. 

A  writ  of  attachment  constitutes  a  lien  on 
the  personal  property  of  the  dtiTendant  there- 
in from  the  time  of  the  delivery  of  the  writ 
to  the  officer.  McKlnney  v.  Blakely,  87  Ark. 
405,  112  S.  W.  976. 

The  writ  of  attachment  was  delivered  to 
the  constable  in  this  case  about  4  or  6  o'clock 
in  the  afternoon  on  the  28th  day  of  October, 
1912.  Du  Bose,  the  agent  of  the  bank,  had 
taken  absolute  possession  of  the  property  in 
controversy  at  noon  on  that  day. 

In  the  case  of  Applewhite  v.  Harrell  Mill 
Co.,  49  Ark.  279,  6  S.  W.  292,  the  court  held: 
"A  chattel  mortgage,  though  not  filed  for 
record.  Is  a  valid  security  between  the  par- 
ties: and  when,  by  virtue  of  It,  the  mort- 
gagee takes  possession,  of  the  mortgaged 
property,  after  condition  broken,  this  is  an 
appropriation  of  It  to  the  debt  secured;  and 
his  title  is  good  against  a  creditor  of  the 
mortgagor  who  subsequently  attaches  the 
property  In  his  possession."  See,  also,  Jones 
on  Chattel  Mortgagee  (5th  Ed.)  {  179. 

[I]  This  brings  us  to  the  question  of  wheth- 
er any  of  the  conditions  of  the  mortgage 
were  broken.  It  will  be  noted  that  the  mort- 
gage provided  that  should  the  mortgagor,  by 
carelessness  or  negligence,  permit  the  prop- 
erty embraced  In  the  mortgage  to  waste,  dam- 
age, or  deteriorate  in  value,  then.  In  either 
event  the  bank,  or  its  agents,  are  authorized 
and  empowered  to  take  immediate  possession 
of  the  property.  The  undisputed  evidence 
shows  tliat  the  mortgagor  bad  sold  other 
mortgaged  property  and  had  left  the  coun- 
try; that  his  wife  also  told  the  agent  of  the 
bank  that  she  intended  to  leave  the  place 
where  the  mortgaged  property  was  situated. 
Under  these  circumstances,  the  property  was 
Ukely  to  suffer  damage  and  deteriorate  in 
value  on  account  of  not  being  in  the  cnstody 
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of  any  one,  and  the  mortgagee  was  entitled 
to  take  charge  of  It  under  the  stipulation  In 
the  mortgage  above  referred  to.  Hie  tes- 
timony of  the  cashier  of  the  bank  was  uncon- 
tradicted and  consistent,  and  the  court  did 
not  err  in  directing  a  verdict  for  appellee. 

[4]  It  is  also  contended  by  counsel  for  ap- 
pellant that  the  court  erred  In  refusing  to 
allow  him  to  Introduce  certain  evidence 
which  tended  to  contradict  that  adduced  by 
aiqpellee.  We  have  carefully  examined  the 
biU  of  exceptions  contained  in  the  transcript, 
and  it  does  not  show  that  counsel  for  ap- 
pellant offered  to  Introduce  any  testimony 
whatever;  but,  on  the  contrary.  It  affirma- 
tively shows  ttiat  the  testimony  Introduced 
by  appellee  was  all  the  evidence  that  was 
introduced  at  the  trial  of  the  cause.  There- 
fore, under  the  settled  rules  of  practice  of 
this  court,  there  is  nothing  before  us  to  re- 
view on  the  question  of  the  exclusion  of  evi- 
dence. 

The  judgment  wlU  be  affirmed. 


JHWBTT  v.  McCONNBLL.     (No.  239.) 
(Supreme  Court  of  Arkansas.     April  6,  1914.) 

1.  JuDOBS  ({  6*)— Db  Facto  Judge. 

Where  both  the  outgoing  and  incoming 
Judges  claimed  the  ri^ht  to  act  on  the  day  on 
which  the  latter  qualified,  the  one  not  entitled 
to  act  is  not  a  de  facto  officer,  since  there  can 
be  no  de  facto  officer  if  a  de  jure  officer  is  dis- 
charging the  functions  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  iS  11,  12;    Dec.  Dig.  |  6.*] 

2.  Judges  (|  7*)— Tebh— Cokhenceiient. 

Const  art.  7,  |  29,  provided  for  the  elec- 
tion of  county  jadges  for  the  term  of  two  years, 
but  did  not  specif  the  date  of  the  commence- 
ment of  their  terms.  The  schedule  to  the  Con- 
stitution, g  20,  required  the  state  board  of  su- 
pervisors to  canvass  the  vote  for  officers  cast 
at  the  same  election  at  which  the  Constitution 
was  adopted,  and  provided  that  the  officers 
should  enter  upon  their  duties  when  they  should 
have  been  declared  duly  elected  by  the  board. 
Held,  that  the  term  of  office  of  the  first  county 
judge  began  at  the  date  when  the  result  of  the 
election  was  officially  declared,  and  not  when 
the  officers  qualified,  since,  where  no  date  is 
fixed  for  the  beginning  of  a  term  of  office,  it 
begins  as  soon  as  an  incumbent  is  authorized 
by  his  own  action  legally  to  assume  the  duties. 
[Bd.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  a  24-28;  Dec.  Dig.  i  7.*] 

S.  Judges  (g  7*)— Term— Cohuenceicent. 

Where  there  was  no  record  of  the  date 
when  the  result  of  the  election  was  declared, 
but  it  appeared  that  the  proclamation  by  the 
board  of  supervisors  of  the  adoption  of  the  Con- 
stitution was  dated  October  30th,  and  the  Gov- 
ernors had  since  then  issued  commissions  to  the 
officers  on  October  31st  following  each  biennial 
election,  it  will  be  presumed  that  that  date  was 
adopted  by  the  Governors  from  the  date  of  the 
filing  of  the  abstract  of  votes  cast  at  the  first 
election,  and  that  the  term  of  office  begins  to 
run  on  October  31st. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  a  24-28;   Dec.  Dig.  i  7.»] 

4.  Judges  (|  7*)— Term— Expiratior. 

A  term  of  office  of  a  county  judge  elected 
for  two  years,   which  term  began  on  October 


31st,  ex^res^at  midnigkt  am  October  SOtk, 
since,  if  he  was  allowed  to  act  oa  October  Slat; 
his  term  would  be  for  two  years  and  one  day. 

[Ed.  Note.— For  other  cases,  see  Judges,  C«rt. 
Dig.  gg  24-28;   Dec,  DigrgT.*] 

Appeal  from  Circuit  Court,  Sebastian  Ooon- 
ty;   Daniel  Hon,  Judge. 

Mandamus  by  Charles  J.  Jewett  against 
Robert  J.  McConnelL  Judgment  for  the  r*- 
spondent,  and  petitioner  appeals.    AfDrme& 

Ira  D.  Oglesby,  of  Ft  Smith,  for  appelhurt. 
Pryor  ft  Miles,  of  Ft.  Smith,  for  appellea. 

McCTJLLOCH,  O.  3.  Appellant  presented 
his  petition  to  the  circuit  court  of  Sebastiaa 
county.  Ft  Smith  district,  praying  for  a 
writ  of  peremptory  mandamus  to  compd  ap- 
pellee, as  derk  of  the  county  court,  to  enter 
of  record  a  certain  order  of  said  county 
court  in  which  he  (aj^llant)  Is  interested, 
pronounced  on  October  31,  1912,  by  Jesse  A. 
Harp,  who,  it  is  alleged,  was  then  the  duly 
acting  judge  of  said  county  court  Appellee 
responded  to  the  petition,  denying  that  any 
such  order  had  been  pronounced  by  the  coun- 
ty court,  and  alleged  that  tbe  term  of  oflSce 
of  said  Jesse  A.  Harp  had  expired,  and  that 
his  successor,  Ezra  Hester,  had  taken  the 
oath  of  office,  and  was  the  duly  acting  coun- 
ty judge.  The  circuit  court  denied  the  pray- 
er of  the  petition,  and  an  appeal  has  been 
duly  prosecuted. 

Jesse  A.  Harp  was  elected  county  judge 
of  Sebastian  county  at  the  general  election 
In  1910,  a  commission  was  Issued  to  him 
dated  October  31,  1910,  and  he  took  the  oath 
on  the  last-named  date  and  entered  upon  the 
discharge  of  the  duties  of  the  office. 

At  the  general  election  of  1912  Ezra  Hes- 
ter was  elected  county  judge  of  Sebastian 
county,  his  commission  as  such  was  Issued 
to  him  on  October  31,  1912,  and  on  that  date, 
at  7:30  o'clock  a.  m.,  he  took  the  oath  and 
entered  upon  the  discharge  of  the  duties  of 
the  office. 

The  order  in  controTersy  was  pronounced 
by  Jesse  A.  Hatp,  assuming  to  act  as  county 
judge,  later  In  the  day. 

[1]  Both  parties  were  claiming  the  right 
to  act  as  county  judge  during  that  day  under 
drcnmstanoes  which  made  the  validity  of 
their  respective  acts  depend  upon  their  legal 
right  to  discharge  the  duties  of  the  office. 
The  de  jure  officer  was.  In  other  words,  the 
rightful  Incumbent,  for  "there  cannot  be  a 
de  facto  officer  if  a  de  jure  officer  Is  discharg- 
ing the  functions  of  the  office  In  question." 
29  Cyc.  p.  1391.  The  question  In  this  case 
is,  therefore,  whether  Jesse  A.  Harp  had  the 
right  to  exercise  the  functions  of  the  office 
on  that  day. 

[21  The  Constitution  provides  that  county 
judges  shall  be  elected  by  the  qualified  elec- 
tors of  their  respective  counties  "for  the 
term  of  two  years;"  the  date  of  the  beglnr 
ning  of  the  term  not  being  specified.  Con- 
stitution 1874,  art  7  I  28.    The  framers  «f 
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fhe  Constttntlon  of  1874  proyided  a  method 

Sr  Bnbmlttiiig  It  at  an  election  by  the  people 
the  state  for  adoption  or  rejection,  and 
for  declaring  the  result  of  the  election.  A 
state  board  of  supervisors  was  appointed  to 
conduct  the  election  and  declare  the  result, 
and  it  was  provided  In  the  schedule  that  the 
state  board  of  supervlsorB  should,  If  It  was 
ascertained  that  a  majority  of  all  votes  cast 
were  In  favor  of  the  Constitution,  "at  once 
make  public  that  fact  by  publication  in  two 
or  more  of  the  leading  newspapers  published 
In  the  dty  of  Little  Rock,  and  this  Constitu- 
tion, from  that  date,  shall  be  in  force."  Sec- 
tbm  17  of  the  schedule  to  Gonstltntton  1874. 

The  offices  created  by  the  Constitution 
were  filled  by  election  at  the  time  of  the 
election  held  for  the  adoption  of  the  Constl- 
tatlon.  That  election  was  held  on  October 
IS,  1874,  and  the  proclamation  of  the  state 
board  of  supervisors,  declaring  the  adoption 
of  the  Constitution,  bears  date  of  October 
30,  1874.  It  was  also  provided  that  the 
state  board  of  supervisors  should  make  "an 
abstract  of  all  votes  cast  for  every  candidate 
voted  for  at  the  election,  and  file  the  same 
in  the  office  of  the  secretary  of  state,  showing 
the  candidates  elected,"  and  that  "all  officers 
elected  under  this  Constitution,  except  the 
Governor,  secretary  of  state,  auditor  of  state, 
treasurer,  Attorney  General  and  commission- 
er of  state  lands,  shall  enter  upon  the  duties 
of  their  several  offices  when  they  shall  have 
been  declared  duly  elected  by  said  state 
board  of  supervisors  and  shall  have  duly 
qoallfled."  Section  20  of  the  schedule  to  the 
Constitution  1874. 

Therefore  the  terms  of  offices  created  by 
the  Constitution  necessarily  began  on  the 
date  the  result  of  the  election  to  fill  those 
offices  was  offldally  declared.  Where  the 
Constitution  has  thus  provided  a  method  for 
fixing  a  date  on  which  terms  of  office  shall 
begin,  the  person  elected  to  fill  the  office  can- 
not postpone  the  date  of  the  beginning  of  the 
term  by  delay  in  taking  office  and  assuming 
the  duties.  Throop  on  Public  Officers,  §  314 ; 
Haight  V.  Love,  39  N.  J.  Law,  14  and  476,  23 
Am.  Rep.  234.  "The  true  rule  Is,"  says  the  Su- 
preme Court  of  New  Jersey  in  the  case  just 
dted,  "that,  as  soon  as  the  appointee  is  au- 
thorized by  his  own  action  to  legally  assume 
the  duties  of  his  office,  then  his  term  should 
be  regarded  as  begun,  unless  some  other  pe- 
rlod  is  clearly  fixed  by  the  proper  authority." 
The  New  Jersey  Court  of  Errors  and  Appeals 
(30  N.  J.  Law,  476,  23  Am.  Rep.  234),  In  affirm- 
ing the  judgment  of  the  Supreme  Court,  said: 
"No  date  being  expressly  fixed  for  the  com- 
mencement of  the  new  term,  It  must  be  gov- 
erned by  some  general  principle  applicable 
to  it  It  Is  apparent  that,  if  his  term  did  not 
begin  to  run  until  he  was  qualified,  he  could. 
In  the  absence  of  any  restraining  legislation, 
have  prolonged  bis  prior  term  indefinitely  by 
his  own  neglect  to  qualify.  Public  policy 
would  forbid  the  adoption  of  a  rule  under 
which  such  a  result  la  possible    It  would 


make  the  beginning  of  an  ofllclal  term  to  de- 
pend upon  the  will  of  the  appointee,  Instead 
of  that  of  the  appointing  power,  and  thus 
enable  him  to  enlarge  the  term  of  his  prede- 
cessor without  shortening  his  own,  or,  where 
he  was  his  own  successor,  he  would  be  the 
constant  gainer  by  his  continued  neglect  to 
qualify.  •  •  •  xbe  beginning  of  a  term 
of  office  ought  not  to  be  left  to  the  will  of 
the  officer  himself.  If  not  fixed  by  law,  it 
must  begin  as  soon  as  he  can,  by  his  own  act, 
enter  upon  it" 

[3]  The  records  in  the  office  of  the  secre- 
tary of  state  do  not  reveal,  so  far  as  we  can 
ascertain,  the  date  of  publication  of  the  proc- 
lamation of  the  board  in  the  newspapers,  nor 
can  we  find  any  record  there  of  the  abstract 
of  the  vote  for  candidates  voted  for  at  the 
election  showing  the  candidates  elected. 
Therefore  the  best  and  only  available  evi- 
dence of  the  proclamation  of  the  state  board, 
the  date  of  the  publication  thereof,  and  the 
filing  of  the  abstract  of  votes  in  the  office  of 
the  secretary  of  state,  is  the  published  proc- 
lamation dated  October  80,  1874.  That  date 
must  therefore  be  treated  as  the  date  on 
which  the  present  Constitution  went  into 
effect,  and  the  next  succeeding  day,  October 
31,  1874,  was  the  earliest  date  on  which  the 
Governor  was  authorized  to  issue  commis- 
sions. It  is  a  part  of  the  history  of  the  state, 
and  it  Is  shown  by  the  records  in  the  office 
of  the  secretary  of  state,  that  for  the  past 
20  or  25  years,  at  least,  the  Governor  has  la- 
sued  commissions  to  officers  elected  at  the 
biennial  general  elections  on  a  uniform  date, 
namely,  the  31st  day  of  October;  and  we  in- 
dulge the  presumption  that  this  method  was 
adopted  upon  the  ascertainment  of  the  true 
date  of  the  filing  of  the  abstract  of  the  votes 
in  the  office  of  the  secretary  of  state  by  the 
state  board  of  supervisors,  and  that  this 
date  was  correctly  ascertained  by  the  Gov- 
ernor in  determining  the  date  for  issuing 
commissions  for  the  terms  of  officers  elected 
at  general  elections.  Accepting  that  as  the 
true  date  for  the  Issuance  of  commissions 
and  qualifications  of  officers  thereunder,  it 
follows  that  terms  of  elective  officers  begin 
on  that  date,  and  the  term  of  the  ofiice  of 
county  judge  runs  for  a  period  of  two  years. 

[4]  Appellant  concedes  that  the  term  of 
Judge  Harp  began  on  October  31,  1810,  but, 
strangely  enough.  Insists  that  it  did  not  end 
until  midnight  on  October  31,  1912.  If  it 
began  on  October  31,  1910,  it  necessarily  end- 
ed with  the  close  of  the  day  on  October  30, 
1912;  otherwise  the  term  would  have  extend- 
ed one  day  beyond  the  period  of  two  years 
fixed  by  the  Constitution.  One  of  the  days 
must  be  excluded  in  order  to  limit  the  term 
to  two  years. 

Counsel  for  appellant  rely  upon  the  case  of 
Best  V.  Polk,  18  WaU.  112,  21  L.  Ed.  805,  in 
which  the  -Supreme  Court  of  the  United 
States  held  that,  where  an  officer  was  com- 
missioned to  act  "during  the  term  of  four 
years  from  the  2d  day  of  March,  1845,"  the 
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use  of  fhe  word  "from"  excludes  the  day  of 
the  date  of  the  commission,  and  that  the  of- 
ficer continned  to  rightfully  hold  through 
the  2d  day  of  March,  1849. 

That  decision  has  no  application  to  this 
case,  for  the  language  of  our  Constitution 
with  respect  to  the  term  of  the  county  judge 
is  diCeroit  from  the  language  creating  the 
term  of  o£Sce  dealt  with  in  the  decision  re- 
ferred to.  That  case  might  be  applicable  in 
fixing  the  date  of  the  beginning  of  the  term 
of  Judges  of  this  court,  as  the  Constitntion 
(section  6,  art  7)  proTides  that  the  judges  of 
the  Supreme  Court  "shall  hold  their  ofllces 
during  the  term  of  eight  years  from  the  date 
of  their  commissions. 

Counsel  also  rely  upon  the  case  of  \^- 
mans  v.  Bordwell,  73  Ark.  418,  84  S.  W.  474, 
where  it  was  said  in  the  opinion  of  the  court 
that  a  prohibition  order  entered  on  January 
11,  1901,  would  continue  in  force  until  mid- 
night January  11,  1903.  The  precise  date 
of  the  expiration  of  the  prohibition  order, 
that  is,  as  between  the  dates  of  the  10th  and 
11th  day  of  January,  1903,  was  not  made 
as  a  material  point  in  that  case.  The  peti- 
tion for  revocation  was  filed  on  the  9tb, 
which  was  in  any  event  prior  to  the  expira- 
tion of  the  prohibition  order,  and  the' point 
dealt  with  in  the  case  was  whether  the  pre- 
maturity of  the  petition  defeated  the  juris- 
diction of  the  court  to  entertain  it  on  a  sub- 
sequent date.  Besides,  the  statute  bearing 
on  the  question  involved  in  that  case  was 
different  from  this,  in  that  it  provided  that 
the  prohibition  order  should  run  "thereafter 
for  a  period  of  two  years." 

In  the  case  of  Aven  v.  Wilson,  61  Ark. 
287,  32  S.  W.  1074,  this  court  recognized, 
though  not  expressly  deciding,  that  October 
30th  was  the  date  of  the  expiration  of  the 
term  of  a  county  judge  and  October  31st  the 
date  of  the  beginning  of  the  new  term  on 
which  the  newly  elected  officer  should  qualify 
and  enter  upon  the  discharge  of  the  duties 
of  the  office.  That  case  involved  the  validity 
of  an  order  of  the  new  county  judge  made,  as 
shown  by  the  statement  of  facts  in  the  opin- 
ion, on  October  31, 1892,  setting  aside  a  Judg- 
ment rendered  by  his  predecessor.  Kelther 
the  distinguished  counsel  In  the  case  nor 
the  judges  who  wrote  the  majority  and  dis- 
senting opinions  noticed  the  point,  and  seem 
to  have  conceded  that  the  new  county  Judge 
had  the  legal  right  to  exercise  the  functions 
of  the  office  on  that  day.  The  question  de- 
bated was  whether  or  not  the  order  so  made 
on  that  day  was  one  which  the  county  court 
had  the  power  to  make  at  that  time. 

In  the  case  of  Smith  v.  Askew,  48  Ark. 
82,  2  S.  W.  349,  which  was  decided  not  a 
great  many  years  after  the  adoption  of  the 
Constitution  of  1874,  the  court  also  seems 
to  have  had  it  In  mind  that  October  30th 
was  the  uniform  date  for  the  expiration  of 
terms  of  office  created  by  the  Constitution. 

Our  conclusion  is  that  Judge  Harp  was 


not  entitled  to  exercise  the  functions  of  Ch» 
office  on  October  81,  1912,  that  his  succes- 
sor had  taken  office  and  rightfully  assumed 
the  exercise  of  the  functions  th«-eof,  and 
that  the  circuit  court  was  correct  In  refus- 
ing to  grant  a  mandamus  to  compd  the  Clerk 
to  enter  the  order  In  question. 
Affirmed. 


DUBNSINO  T.  DUENSING.    (No.  252.) 

(Supreme  Court  of  Arkansas.     April  6,  1914.) 

L  Wirxs  (H  487,  488*)— COHSTKUOTION— Bvi- 
DBNOB— Identification  or  Bknketciabt. 
While  extrinsic  evidence  is  not  admisable 
to  establish  a  testator's  intention,  wUch  must 
be  gathered  only  from  the  will  itself,  such  ev- 
idence is  admissible  for  the  purpose  of  identify- 
ing the  beneficiary,  where  fliere  is  uncertain^ 
or  ambiguity  in  the  designation. 
_rEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iOi'fS,  1024,  1025-1036;    Dec  Dig.  tf 

2.  Descent  and  Distbibutiox  (S  47*)— Wills 

(I   494*)— Validity— Unjust   Uispositon — 

Statdtobt     Pbovision  —  "Mentioned     iit 

Will." 

A  testator  in  1906  executed  a  wU  in  whicb 
he  gave  a  farm  to  two  sons  and  a  daughter, 
naming  them,  children  by  his  first  wife.  The 
name  of  Uie  second  son.  as  it  was  written  in  the 
will,  was  Frederick  William.  It  appeared  that 
the  testator  had  had  a  son  of  that  name  who 
had  died  in  1870,  and  thereafter  another  son 
was  bom  who  was  named  William  Frederick, 
and  who  was  living  at  the  time  of  the  execu- 
tion of  the  will.  There  was  no  evidence  that  the 
testator  was  unaware  of  the  death  of  Frederick 
William.  Held,  that  WilUam  Frederick  was 
the  beneficiary  intended,  and  he  was  therefore 
mentioned  in  the  will,  within  the  meaning  of 
Kirby's  Dig.  §  8020,  which  provides  that  a  tes- 
tator shall  be  deemed  to  have  died  intestate  as 
to  any  ctdld  not  mentioned  in  the  will.- 

fEd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Difr.  {{  126-130;  Dec.  Dig. 
S  47;»  Wills,  Cent  Dig.  {  1060;  Dec.  Dig.  ! 
494.*] 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; Eugene  Lankford,  Judge. 

Contest  of  a  will  by  W.  F.  Duenslng  against 
A.  F.  Duensing.  Judgment  for  the  contestee, 
and  contestant  appeals.    Affirmed. 

W.  L.  Duenslng  died,  and  his  widow  offer- 
ed for  probate  a  wiU,  the  fifth  paragraph  of 
which  was  as  follows:  "I  give  and  bequeath 
to  my  two  sons  Edward  Maximiian  and  Fred- 
erick William,  and  my  daughter,  Christene 
Regine  married  to  F.  Strube,  children  by  my 
first  wife,  my  farm  in  Prairie  county,  de- 
scribed as  follows  [here  follows  description 
of  certain  lands],  in  which  farm  they  are  to 
be  equal  owners."  The  remainder  of  the  es- 
tate was  devised  to  Ids  second  wife  and  to 
his  chUdren  by  her  begotten,  and  this  second 
wife  was  named  as  executrix. 

WilUam  Frederick  Duensing,  a  son,  con- 
tested the  will  because  he  was  not  mentioned 
therein,  and  because  Frederick  WiUiam  Du- 
enslng, a  son,  who  was  mentioned  therein, 
died  many  years  before  the  will  was  made. 
There  was  also  an  allegation  that  the  testa- 
tor lacked  testamentary  capacity,  but  no 
proof  was  offered  in  support  of  that  allega- 
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tlon.  °  The  will  was  execnted  on  Kovember 
21,  1906,  and  the  testator  died  In  1910. 

The  case  waa  submitted  to  the  coart  sit- 
ting as  a  Jury  npon  the  pleadings,  the  last 
wlU  and  testament  of  W.  Ii.  Dnenslng,  and 
the  foUo'wlng  agreed  statement  of  facts,  to 
wit:  "W.  Ii.  Duensing,  deceased,  by  a  former 
marriage  had  bom  to  him,  among  other  chil- 
dren, one  named  Frederick  William  Dnen- 
Elng  and  one  named  WUllam  Frederick  Dnen- 
Blng.  That  the  first  (that  Is,  Frederick  Wil- 
liam Duensing)  died  In  1870,  and  the  second, 
William  B^ederlck  Duensing,  was  bom  In 
1874,  and  that  he  was  living  at  the  time  of 
the  execution  of  said  will  and  at  the-  time  It 
was  probated,  and  la  yet  living.  That  said 
two  sons  were  children  of  the  first  wife  men- 
tioned In  the  fifth  paragraph  of  the  wUl." 
The  preceding  paragraphs  of  the  will  dispos- 
ed of  all  the  estate  not  devised  In  the  fifth 
paragraph  and  gave  that  property  to  the  sur- 
viving widow  and  the  issue  of  this  second 
marriage. 

There  was  also  offered  In  evidence  the  rec- 
ord in  the  case  of  W.  Ii.  Duoudng  v.  August 
Mertens,  decided  by  the  Prairie  chancery 
court,  and  which  litigation  Involved  the  title 
to  the  lands  devised  In  paragraph  5.  The 
record  shows  that  the  beneficiaries  named  In 
the  fifth  paragraph  filed  their  motion  to  re- 
vive this  Mertens  Case  In  their  names,  set- 
ting up  said  will  and  claiming  -the  lands  In- 
volved In  said  suit  under  It  That  motion 
was  granted,  and  the  cause  revived  in  their 
names,  as  legatees  under  said  will.  This  liti- 
gation was  decided  adversely  to  these  lega- 
tees, but  there  was  a  money  Judgment  In 
their  favor  of  $060,  which  they  collected. 

Appelant  says  he  was  not  named  In  said 
will,  and  that  It  is  therefore  void  as  to  him, 
and  that  he  Is  entitled  to  take  that  share 
which  would  have  fallen  to  him  had  his  fa- 
ther died  Intestate.  Appellee  contends: 
First,  that  appellant  is  estopped  from  claim- 
ing any  part  of  the  W.  L.  Duensing  estate 
outside  of  the  will;  and,  second,  that  appel- 
lant is  named  in  the  will. 

Bradshaw,  Rboton  &  Hdm,  of  Little  Kotk, 
for  appellant  Thomas  &  Lee,  of  Clarendon, 
and  John  L,  Ingram,  of  Stuttgart,  for  appel- 
lee. 

SMITH,  J.  (after  stating  the  facta  as 
above).  [1]  We  will  not  discuss  appellee's 
first  contention,  as  we  think  the  second  po- 
sltloa  is  well  taken  and  Is  conclusive  of  the 
case.  Section  8020  of  Klrby's  Digest  pro- 
rides  that  If  any  person  shall  make  a  last 
will  and  testament  and  omit  to  mention  the 
nanae  of  a  child,  if  living,  or  the  legal  rep- 
resentatives of  such  child  bom  and  living  at 
the  time  of  the  execution  of  such  will,  every 
such  person,  so  far  as  regards  sudi  diild, 
aball  be  deemed  to  have  died  Intestate.  The 
question,  therefore,  is  whether  atq;>dlant  is 
mentioned  in  said  will.  Appellant  cites  nu- 
merous cases  to  support  the  text  of  80  Am. 
*  Bng.  S2BC.  Law,  673,  where  it  is  said:  "It 


ik  irell  settled  that  parol  evldeno*  is  not  ad- 
missible to  add  to,  vary,  or  contradict  the 
words  of  a  written  will,  not  only  because  the 
will  itself  is  the  best  evidence  of  the  testa- 
tor's Intention,  but  also  because  wills  are  re- 
quired by  the  statute  of  frauds  to  be  in  writ- 
ing." The  cases  all  agree  that  the  testator's 
Intention  can  be  gathered  only  from  the  will 
itself,  and  that  extrinsic  evidence  is  not  ad- 
missible to  prove  an  intention  in  regard  to 
the  disposition  of  the  property  not  expressed 
In  the  will.  But  this  rale  does  not  exclude 
extrinsic  evidence  to-  show  who  the  benefi- 
ciary is,  as  such  evidence  Is  always  admissi- 
ble for  the  purpose  of  identifying  the  bene- 
ficiary, where  there  is  uncertainty  or  ambi- 
guity in  the  designation.  McDonald  v.  Shaw, 
81  Ark.  235,  98  S.  W.  952. 

The  agreed  statement  of  fticto  shows  that 
the  first  son  died  In  1870,  and  that  appellant 
was  bom  four  years  thereafter,  and  was  33 
years  old  when  this  will  was  executed  in 
1906;  and  there  Is  no  Intimation  that  the  tes- 
tator was  unaware  of  the  death  of  his  first 
son.  The  language  of  the  fifth  paragraph 
precludes  that  Idea,  because  It  recognizes  the 
testator  has  only  three  children  by  his  first 
marriage,  and  that  two  of  these  are  sons. 
The  testator  had  two  sons  living  by  his  first 
marriage,  and  he  provided  for  them  under 
the  designation  of  children  by  his  first  wife. 
The  sons  named  fit  that  designation,  and  no 
one  else  could  fit  it.  Appellant  relies  upon 
the  case  .of  Gray  v.  Parks,  94  Ark.  38,  126  S. 
W.  1023,  where  a  testator  devised  a  portion 
of  his  estate  to  a  son  named  Harrison  T. 
Gray,  who  bad  died  prior  to  the  execution  of 
the  will,  and  the  court  there  held  that,  as  no 
mention  had  been  made  of  the  names  of  the 
children  of  Harrison  T.  Gray,  who  were  liv- 
ing at  the  time  of  the  execution  of  the  will, 
that  the  testator  had  therefore  died  Intestate 
as  to  these  children.  But,  while  it  does  not 
appear  from  the  facta  of  that  case,  it  is  fair- 
ly inferable  that  the  testator  was  Ignorant  of 
the  death  of  his  son  Harrison  T.  Gray;  yet 
the  devise  was  made  to  the  son,  who  was 
dead,  and  no  provision  was  made  for  his 
children,  who  were  Uving;  and  the  court 
there  held,  under  section  8020  of  Klrby's  Di- 
gest, that  the  testator  was  intestate  as  to 
these  children.  But  here  the  testator  was 
sot  ignorant  of  the  facto;  he  knew  he  had 
three  children  living  by  his  first  wife,  and 
undertook  to  provide  for  them  as  such,  and 
such  designation  would  have  been  sufficient 
had  the  names  of  all  been  omitted.  Such  a 
designation  was  upheld  in  the  case  of  Brown 
V.  Nelms,  86  Ark.  868,  112  S.  W.  373,  where 
the  language  of  the  will  was  as  follows:  "I 
give  my  wife  one-half  of  all  my  property  and 
one-half  to  my  children" — and  it  waa  there 
said  that  a  will  in  which  the  testator  pro- 
vides for  all  his  children  as  a  class,  without 
expressly  naming  them,  is  a  sufficient  men- 
tion of  his  children  to  c(xnply  with  Klrby's 
Digest,  I  8020. 

m  We  think  the  telr  and  leaMiutbl*  is- 
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terpratatloii  of  tbe  language  of  the  wlU  la 
that  paragraph  S  Intended  and  designated 
the  three  living  children  by  the  testator's 
first  marriage,  and  sufladently  named  them 
to  meet  the  requirements  of  section  8020  of 
Klrby's  Digest;  and  the  Judgment  of  the 
court  below  Is  therefore  affirmed. 


OBAT  T.  BIACKWOOD.    (No.  246.) 

(Supreme  Court  of  Arkanaaa.    April  6,  1&14.> 

1.  Appxal  ahd  Ebbob  (i  194*)— Pbbsknta- 
TiOH  Below— Objbotions  to  Puiadinos. 
Plaintiff  cannot  first  object  on  appeal  that 
BO  answer  was  filed  to  the  substituted  complaint, 
where  the  parties  went  to  trial  without  such  an- 
swer, and  tried  the  issues  raised  by  the  evidence, 
and  plaintiff  did  not  object  in  his  motion  for 
■ew  trial  to  failure  to  file  an  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «i  1241-1246;  Dec  Dig.  { 
184.*] 

Z.   iNaUBARCOE    d    180*)  — Lm    IlfSUBAIfCB  — 
CONTBAOIB. 

To  have  a  oompleted  contract  of  Insurance, 
insured  must  accept  the  policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  19S-202 ;   Dec.  Dig.  {  130.*] 

8.  Etidknob  ({  481*)- Pabol  Evxdencb— Con- 

TBADlCnOH    OF   CORTSAOTS. 

The  mis  excluding  parol  evidence  to  con- 
tradict a  writing  is  not  infringed  by  admitting 
parol  evidence  that  insured  did  not  accept  the 
poUdas ;  sodi  svidence  not  varying  the  contract, 
but  showing  that  no  contract  was  made. 

[Hid.  Mote. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1076-1880;  Dec.  Dig.  |  431.*] 

4.  iRBTmAMOi  (I  668*)— AonORB-jTTBT  QUBS- 

noR. 

In  an  actioa  on  a  note  claimed  to  have  been 
given  as  a  premium  note  to  a  life  insurance  com- 
pany, evidence  hel4  to  make  it  a  jury  question 
whether  there  was  ever  a  completed  contract  of 
insurance. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  1666,  1732-1770;    Dec  Dig.  { 
668.*] 
6.  iMSDKaxca  (i  646*)— Life  Ihbubanok— Ao- 

OBPTAXOX  or  POUOT. 

Proof  that  insured  retained  possession  of 
Dm  policy  from  its  issuance  until  the  commence- 
ment at  an  action  on  an  alleged  premium  note 
was  prima  fade  evidence  that  insured  had  ac- 
cepted ths  policy,  placing  the  burden  on  her  to 
show  the  contrary. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  H  1666,  1646-1668;  Dec  Dig.  | 
646.*] 

Appeal  from  Circuit  Court,  Howard  Conn- 
ty ;  Jeff.  T.  Cowling,  Judge. 

Suit  by  J.  Xa  Oray  against  Mary  J.  Bla(&- 
wood.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed  and  remanded 
for  new  trfaL 

W.  C  Bodgers,  of  Nashville,  for  appellant 
Sain  ft  Sain,  af  Naahvllle,  for  appellee. 

HABT,  X  This  Buit  was  first  brought  hy 
3.  Lk  Gray  against  Mary  J.  Blackwood  to 
recover  en  a  promissory  note  alleged  to  have 
been  executed  by  the  latter  for  a  policy  of 
taiBurancSL     Tlie  recod  Atm  not  show  the 


date  on  whidi  the  snit  was  oonunoiced ;  bnt 
it  does  show  that  on  April  20,  1912,  the  de- 
fendant filed  an  answer,  in  which  she  denied 
that  she  executed  the  note  sued  on.  Subse- 
quently  the  plaintiff  filed  a  substituted  com- 
plaint, in  which  he  stated  that  the  Texas  life 
Insurance  Company  had  issued  to  Mary  J. 
Blackwood  two  Insurance  policies  on  her  life, 
which  she  accepted,  that  the  premium  oa 
said  polldes  for  the  first  year  had  been  a«- 
signed  to  him  by  the  company,  and  that  the 
same  was  due  and  unpaid.  No  answer  to  the 
substituted  complaint  appears  in  the  tran- 
script; bnt  the  record  shows  that  the  caae 
was  submitted  to  the  Jury  on  the  following 
evidence: 

J.  li.  Gray,  in  Ub  own  behalf,  testified: 
"I  was  agent  tor  the  Texas  Life  Insurance 
Company  during  tbe  year  1910,  and  in  Sei>- 
tember  of  that  year  the  insurance  company 
Issued  to  Mary  J.  Blackwood  two  policies  of 
Insurance  on  her  life.  In  a  few  days  after 
their  Issuance  I  delivered  the  policies  to  her 
at  bef  home,  and  she  accepted  them.  She 
never  returned  the  policies  to  me,  or  offered 
to  do  so.  The  company  owed  me  a  commis- 
sion for  securing  her  application  for  Inflor- 
ance,  which  was  to  be  deducted  out  of  tbe 
first  premium.  The  company  has  transfeii«d 
and  assigned  to  me  its  interest  in  the  first 
premium.  The  insurance  was  Issued  to  Mra. 
Blackwood  upon  her  application,  which  ma 
made  through  me.  Mrs.  Blackwood  has  nev- 
er paid  the  first  year's  premium,  and  the 
amount  of  it  is  now  due  me." 

The  poUdea  of  Insurance  bear  date  ot 
September  16,  1910,  and  were  Introduced  in 
evidence  on  motion  of  the  plaintiff ;  the  same 
being  at  the  time  in  the  possesdon  of  Mrs. 
Blackwood. 

Mr&  Mary  J.  Blackwood,  for  herself,  testifi- 
ed: "I  made  ai^llcatlon,  through  J.  L.  Gray, 
for  a  policy  of  life  insurance  in  the  Indiana 
Life  Insurance  Company.  Dr.  Wright  was  the 
medical  examiner  who  examined  me.  He 
subsequently  told  me  that  the  company  had 
rejected  my  application  because  I  was  too 
old.  The  plaintiff,  Gray,  afterwards  brought 
to  my  house  two  polldes  of  life  Insurance  on 
my  life  Issued  by  the  Texas  Life  Insurance 
Company.  I  told  Gray  that  I  had  not  made 
application  for  a  policy  in  that  company,  and 
did  not  want  them.  He  laid  the  polldes 
down  on  tbe  table  in  the  room  at  my  houae 
and  started  off.  I  told  him  to  take  the  poll- 
des with  him;  but  he  declined  to  do  so.  I 
never  accepted  the  polldes.  Since  that  time 
the  polldes  had  laid  around  the  house;  bnt 
I  have  not  acc^ted  them,  and  do  not  claim 
any  interest  In  them." 

The  Jury  returned  a  verdict  for  defendant, 
and  the  plalntUC  has  appealed. 

[1]  Counsel  for  plaintiff  say  that  tbe  tran- 
script shows  that  no  answer  was  filed  to  the 
substituted  complaint,  and  assigns  that  as  a 
reason  for  a  reversal  of  the  Judgment  l^te 
parties  voluntarily  went  to  trial  without  an 
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answw  bavins  bees  filed  by  ttie  defendant, 
and  platntlfl  accepted  the  issne  ralaed  by  the 
evidence.  He  did  not  make  tbe  failure  of  the 
defendant  to  file  an  answer  to  his  snbstltnted 
complaint  a  ground  in  his  motion  for  new 
trlaL  PlalntUI  cannot  make  the  objection 
here  for  the  first  time.  See  Ellis  y.  a?err^ 
168  8.  W.  967. 

[S-4]  Tbe  facts  disclosed  by  tbe  record  do 
not  present  the  same  issue  as  was  presented 
In  the  cases  dted  by  counsel  for  plaintiff. 
See  Planters'  Fire  Insurance  Oo.  t.  Ford,  106 
Ark.  668,  163  S.  W.  810;  Gray  t.  Stone,  102 
Arte.  146, 148  S.  W.  114 ;  American  Insurance 
Co.  ▼.  Dlllahnnty,  89  Ark.  416,  U7  S.  W.  245 ; 
Smith  T.  Smith,  86  Ark.  284,  110  S.  W.  1038. 
In  each  of  those  cases  the  undlsimted  evi- 
dence shows  tbkt  the  Insured,  of  his  own  ac- 
cord, retained  the  policies  after  notice  of  the 
defects  contained  in  them,  or  after  notice 
that  the  policy  in  question  was  not  the  kind 
of  insurance  he  had  applied  for.  He  did  not 
offer  to  return  the  policies  to  the  company. 
Under  sudi  circumstances  the  court  held 
that  he  could  not  refuse  to  pay  the  premium. 
In  the  Instant  case  tbe  defendant  testified 
that  the  policy  was  not  issued  by  the  com- 
pany to  which  she  made  application  for  In- 
surance, and  that,  for  this  reason,  she  did 
not  accept  the  poUdea ;  that,  when  the  agent 
who  received  her  application  brought  the 
poUdea  to  her  home  to  be  delivered  to  her, 
die  refused  to  accept  them,  and  told  the 
agent  to  take  them  away,  which  he  declined 
to  do.  She  was  not  obliged  to  accept  insur- 
ance In  a  company  to  whldi  she  had  made  no 
application  for  insurance.  In  order  to  make 
a  completed  contract  of  Insurance,  It  was 
necessary  that  she  accept  the  policies.  The 
rule  excluding  parol  evidence  to  contradict 
a  written  instrument  is  not  infringed  upon 
by  the  adiblsslon  of  parol  evidence  tending  to 
show  that  Mrs.  Blackwood  did  not  accept  the 
policies.  Such  evidence  was  offered,  not  to 
vary  tbe  contract,  but  to  prove  that  no  com- 
pleted contract  of  Insurance  was  ever  made. 
Therefore  her  testimony  presented  a  ques- 
tion of  fact  for  the  jury  as  to  whether  a  com- 
pleted contract  of  Insurance  had  been  made 
between  the  parties. 

[S]  CSounsel  for  plaintiff  contend  that  the 
court  erred  in  telling  the  Jury  that  the  bur- 
dm  was  on  the  plaintiff  to  prove  that  de- 
fendant accepted  the  policies  of  insorance; 
and  in  this  contention  we  think  he  Is  correct 
The  policies  were  Issued  in  September,  1910, 
and  remained  in  the  possession  of  the  de- 
fendant from  a  few  days  thereafter  until  the 
trial  of  this  case  In  the  dreult  court  In  Au- 
gust, 1913.  In  the  case  of  Mutual  Life  In- 
surance Co.  ▼.  Parrlsh,  66  Ark.  612,  62  S. 
W.  438,  the  court  said:  "The  mere  manual 
possession  of  the  policy  by  either  party  makes 
a.  prima  fade  case  for  that  party,  subject  to 
be  rebutted  by  proof  aliunde  that  the  con- 
tract of  insorance  was  complete  and  valid, 


or  that  delivery  mm  eusential  to  completion 
or  not  without  delivery." 

If  tbe  beneficiary  had  brought  suit  on  tbe 
policy  and  produced  tbe  same  at  the  trial, 
and  the  company  had  admitted  the  death  of 
the  insured,  this  would  have  made  a  prima 
fade  case  in  favor  of  the  beneficiary,  and 
the  burden  of  proof  would  have  been  on  the 
Insurance  company  to  show  that  tbe  policy 
of  Insurance  had  not  been  accepted.  So  here 
the  defendant,  to  whom  the  policy  was  issued, 
remained  in  possession  of  It  from  that  time 
until  the  Institution  and  trial  of  this  case  in 
the  court  below.  This  made  a  prima  fade 
case  in  favor  of  the  plaintiff,  and,  in  tbe  ab- 
sence of  evidence  to  tbe  contrary,  Mrs.  Black- 
wood would  be  deemed  to  have  accepted  the 
polldes  at  the  time  they  were  left  In  her  pos- 
session, and  the  burden  of  proof  was  on  her 
to  show  that  She  bad  not  accepted  them.  It 
follows  that  the  court  erred  In  telling  tbe 
jury  that  the  burden  of  proof  was  upon  plain- 
tiff to  show  that  Mrs.  Blackwood  accepted  the 
polldes;  and,  for  that  erroc,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


POINDBXTHE  v.  WILKES.    (No.  245.) 
(Supreme  Court  of  Arkansas.    April  6,  1914.) 

SAI«S  (i  168*)— DKLIVKBT— SUFFICISROT. 

Pluntiff,  who  had  been  defendant's  tenant, 
and  was  indebted  to  him,  agreed  that  all  of  the 
stock  on  the  farm  ■hoald  be  turned  over  to  de- 
fendant on  the  debt,  and  defendant  went  to  the 
farm  on  which  plaintiff  resided,  and  found  that 
plaintiff  had  put  aU  of  his  stock  in  a  lot,  with 
the  exception  of  a  mule,  and  plaintiff  then  stated 
that  he  wanted  to  "turn  over  everything"  to  de- 
fendant and,  referring  to  the  stock,  remarked, 
"Here  it  is,"  and  defendant  accepted  the  stock, 
and  they  went  to  the  crib,  where  the  com  sold 
was  kept  and  fastened  the  doors,  and  defendant 
directed  plaintiff  to  take  the  corn  with  him 
to  another  place,  because  it  would  probably  be 
burned  if  left  and  also  employed  plaintiff  to 
drive  the  stock  to  the  same  place,  which  plain- 
tiff agreed  to  do.  Defendant  requested  another 
to  list  the  property,  and  gave  him  a  copy  of  a 
mortstg*  containing  a  list  of  the  stock,  etc,  the 
other  understanding  that  be  was  acting  as  de- 
fendant's agent,  and  plaintiff  afterwards  stated 
to  such  other  tnat  he  bad  "turned  the  properiiy 
over"  to  defendant,  and  aided  in  getting  the 
stock  together,  and  delivered  the  greater  pari:  of 
the  stock  to  defendant  and  placed  it  in  defend- 
ant's lot:  the  remainder  having  been  removed 
by  defendant's  listing  agent  Held,  that  there 
was  an  executed  contract  of  sale  by  delivery  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  373 ;  Dec  Dig.  {  158.*] 

Appeal  from  Olrcnlt  C!onrt,  Woodruff 
C!onnty;  J.  M.  Jackson,  Judge. 

Action  by  Lee  Polndexter  against  T.  D. 
Wilkes.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  Is  an  action  in  replevin  by  appellant 
against  appellee  for  the  possession  of  several 
head  of  horses  and  cattle.  Giving  tbe  evi- 
dence Its  strongest  probative  force  In  favor 
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of  appellee,  it  tends  to  show  the  followliiff 
facts,  as  stated  in  brief  of  appellee : 

Lee  Poindezter,  the  api)ellant,  had  been 
a  tenant  of  T.  D.  Wilkes,  the  appellee,  for 
8ey»al  years  prior  to  January  26,  1912,  at 
which  time  appellant  alleged  that  the  prop- 
erty inyolved  In  this  canse  was  wrongfully 
taken  from  him  by  appellee.  Poindezter  was 
In  debt  to  Wilkes  in  the  sum  of  $1,280.18,  an 
itemized  account  of  which  was  filed  with 
appellee's  answer,  an  exhibit  and  a  part 
thereof,  showing  a  credit  on  January  8,  1912, 
"for  stock,  cotton  seed,  com,"  etc.,  of  $775. 

During  the  month  of  December,  1911,  both 
Polndexter  and  Wilkes  realized  that  Poln- 
dexter  was  not  going  to  be  able  to  pay  Ills 
account  At  appellant's  request,  it  was 
agreed  between  them  that  all  the  personal 
property  involved  in  this  cause,  which  in- 
cluded that  under  a  mortgage  held  by  Wilkes, 
should  be  turned  over  to  Wilkes,  and  a  price 
was  agreed  upon  at  the  time  for  all  the  ar- 
ticles, the  total  amount  of  credit  to  be  $T75, 
and  this  was  entered  as  a  credit  on  appel- 
lant's account.  This  agreement  was  enter- 
ed into  at  the  store  of  T.  D.  Wilkes  a  short 
time  prior  to  the  institution  of  this  action. 
Polndexter,  at  the  time,  wanted  to  make  a 
share  crop  for  Wilkes  and  "begin  over 
again,"  and  insisted  that  Wilkes  write  out 
an  agreement  that  be  (Wilkes)  would  put  him 
on  the  place  as  a  share  cropper.  This  was 
done  by  Mr.  C.  K  Wilkes,  the  brother  of  the 
appellee.  Later,  it  appears,  Polndexter  de- 
termined to  leave  Wilkes'  farm  (the  "Wells 
place"),  and  to  live  on  O.  L.  Johnson's  plan- 
tation, which  was  several  miles  nearer  to 
town. 

After  the  agreement  entered  into  between 
Wilkes  and  Poindezter,  to  the  effect  that  all 
the  stock  Involved  in  this  cause,  together 
with  other  articles,  were  to  be  turned  over 
to  appellee  for  a  credit  of  (775,  Wilkes  went 
to  his  place,  where  Poindezter  lived  (called 
the  Wells  place)  and  fonnd  that  he  (Poindez- 
ter) was  then  moving;  Jiis  household  goods 
being  loaded  into  wagons  and  on  the  road. 
Upon  Ills  arrival  he  fonnd  that  Poindezter 
bad  gotten  together  the  stock  involved  in 
this  cause,  and  had  put  it  all  into  a  lot,  with 
ttw  exception  of  one  mule,  which  was  ont  in 
the  field.  Upon  Wilkes'  arrival,  they  dis- 
cnssed  the  agreement,  and  Poindezter  turn- 
ed over  the  stock  to  him,  by  declaring  that 
they  were  there  in  his  (Wilkes')  possession, 
saying,  "Here  it  is;"  that  he  was  leaving 
there,  and  wanted  to  "turn  over  everything." 
Wilkes  accepted  it,  and  they  went  to  the  crib 
where  the  corn  was  kept,  and  proceeded  to 
lock  or  fasten  the  doors.  After  this  had 
been  done,  it  was  suggested  by  Poindezter 
that  the  property,  esi>ecially  the  com,  would 
probably  be  burned  or  destroyed  if  left  on 
the  place,  and  that  he  (Poindezter)  would 
move  it  with  him.  Wilkes  then  directed  him 
to  take  the  com  with  him  up  to  Johnson's, 
and  at  the  aame  time  employed  Poindezter 


to  drlre  the  stock  to  ttie  Johnson  place, 
where  Uiey  conld  be  cared  for.  This  Poin- 
dezter  agreed  to  do  at  the  direction  of 
Wilkes.  On  the  next  day  Wilkes  notified 
Poindezter  that  he  would  send  "Old  Jack- 
son," a  nefpco  about  his  house,  down  to  drive 
the  stock  up  to  town.  Wilkes  was  notified 
by  Poindezter  not  to  send  "Old  Jackson." 
it  being  understood  there  was  some  diCTer- 
ence  between  the  negroes. 

J.  li.  Garrett,  who  was  about  the  store 
of  Wilkes  ft  Staoey  at  the  time,  and  who 
was  sheriff  of  Woodruff  county,  was  request- 
ed by  Wilkes  to  take  a  list  of  the  property 
and  bring  it  up  from  the  Johnson  place. 
In  order  to  Identify  it,  he  was  handed  a  copy 
of  a  mortgage  and  a  sUp  of  paper  contain- 
ing a  list  of  the  stock  and  other  articles  not 
contained  in  the  mortgage.  Garrett  under- 
stood that  he  was  simply  acting  as  the 
agent  of  Wilkes,  to  whom  the  property  bad 
already  been  delivered,  and,  in  order  to  help 
him  take  care  of  it  in  driving  it  up,  he  se- 
cured the  assistance  of  J.  B.  KittrelL 

On  the  26th  day  of  January  these  two 
men  started  to  Polndezter's,  on  the  Johnson 
place,  and  met  him  on  the  road.  He  return- 
ed with  them,  stated  to  Mr.  Garrett  that  he 
had  already  "turned  the  property  over"  to 
Mr.  Wilkes,  that  he  wanted  to  pay  him,  and 
aided  Mr.  Garrett  in  getting  the  stock  to- 
gether, without  complaint  or  question  or 
any  claim  of  title.  Mr.  Garrett  returned  to 
town  with  one  horse  and  Lee  Poindezter  him- 
self delivered  the  remainder  of  the  stock  to 
Mr.  WUkes,  and  placed  it  in  Wilkes'  lot 

Some  days  later  Elmo  Carllee,  acting  as 
attorney  for  Poindezter,  called  at  Wilkes' 
store  and  offered  him  $200  in  payment  of  the 
mortgage,  and  demanded  the  retamof  the 
stock.    This  Mr.   Wilkes   refused. 

This  suit  was  then  instituted.  The  trial 
resulted  in  a  Judgment  for  appellee. 

Elmo  Carllee^  of  Augusta,  and  Jones  k 
Owens,  of  Little  Bock,  for  appellant  Harry 
M.  Woods,  of  Augusta,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  question  is :  Was  there  a  con- 
tract of  sale  executed,  by  delivery  of  the 
property  In  controversy?  The  answer  must 
be  in  the  afBrmative,  under  the  doctrine  of 
the  recent  case  of  Elgin  v.  Barker,  106  Ark. 
482,  153  B.  W.  598,  and  cases  there  dted. 

Affirmed. 


LANDPHAIB  t.  LAKDPHAIB.     (No.  242.) 
(Supreme  Court  of  Arkansas.    April  6,  1914.) 

1.  DiVOBOK    (I    124*)— GboUHDS— MlSCONDUOT 

OF  Pasties— BviDKNCK. 

Evidence  held  to  sustain  a  finding  that  has- 
band  and  wife  were  at  fault,  so  that  neither 
could  obtain  a  divorce. 

[Ed.    Note.— For  other   nam,   see  Divorceu 
Cent  pig.  H  882-398.460,466.  4fi6;   Dec  Dig. 
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2.  DiVOBOE    <|  86*)— AOBBBMSST   OT   Sepaba- 
TIOR— EFFEOT. 

An  agreement  by  a  bU8band<  and  wife  to 
■eparate  and  adjust  their  property  rights  by  the 
wiie  receiving  a  specified  sum  in  cash  in  settle- 
ment of  her  claim  on  the  husband's  property 
does  not  establish  grounds  for  divorce. 

[Ed.  Note. — For  other  cases,  see  l^Torce, 
Cent  Dig.  |  136;   Dec  Dig.  i  86.*] 

Appeal  from  Perry  Cbancery  Court;  Jere- 
miah G.  Wallace,  Chancellor. 

Suit  by  lilary  Landphalr  against  E.  A. 
Iiandpbalr,  who  filed  a  cross-complaint 
There  was  a- decree  dlsmlsBing  the  complaint 
and  cros»<x>mplalnt  for  want  of  equity,  and 
defendant  appeals.    Affirmed. 

P.  H.  Prince,  of  Conway,  for  appellant 

McCTJIiLOCH,  C.  J.  Appellant  and  appel- 
lee Intermarried  on  March  16,  1909,  and  sep- 
arated finally  in  February  or  March,  1812. 
Shortly  thereafter  appellee  instituted  this  ac- 
tion for  divorce  and  alimony  on  the  ground 
that  appellant  had  driven  her  from  his  home 
and  otherwise  been  guilty  of  cruel  treatment. 
Appellant  answered,  denying  the  charges 
made  against  him  in  the  complaint  and  also 
filed  a  cross-complaint  in  which  he  aaked 
for  a  divorce  on  the  ground  that  appellee  had 
treated  him  with  studied  neglect  and  offered 
such  indignities  as  rendered  his  condition  in- 
tolerable. On  hearing  the  cause  upon  the 
testimony,  the  chancellor  dismissed  both  the 
complaint  and  cross-complaint  for  want  of 
equity. 

[1,2]  The  parties  were,  as  before  stated, 
married  in  March,  1909,  and  separated  finally 
In  February  or  March,  1912.  They  did  not 
live  happily  together,  as  la  evident  from  the 
testimony  adduced,  but  it  is  not  altogether 
dear  as  to  where  the  responsibility  lies.  Ap- 
pellant makes  a  case  against  his  wife  In  his 
testimony.  He  states  that  she  deserted  hlm 
twice  on  former  occasions  and  remained 
away  from  Us  home  for  a  short  while  each 
time;  tliat  while  living  with  him,  she  neg- 
lected him  and  failed  to  provide  sufficient 
food  while  he  was  In  ill  health;  that  she 
ridiculed  his  religions  beliefs  In  the  presence 
of  acquaintances  and  neighbors,  and  in  other 
respects  treated  him  with  studied  neglect  and 
offered  Indignities  which  were  unbearable 
She  denies  all  this  In  her  testimony,  and 
says  that  she  was  a  faithful  wife  to  appel> 
lant  and  made  a  regular  hand  on  his  farm, 
working  In  the  field,  sawing  wood,  and  doing 
other  farm  work. 

Each  of  the  parties  introduced  two  wit- 
nesses in  corroboration  of  their  4«stlmony. 
The  witnesses  who  corroborate  appellee  are 
her  sister  and  brother-in-law,  who  lived  with 
them  a  considerable  time  during  their  mar- 
ried llf&  Appellant  Introduced  one  of  his 
neighbors,  who  testified  to  a  single  act  In 
regard  to  his  wife  treating  him  with  disre- 
spect while  he  was  reading  from  a  religions 
paper,  in  that  way  ridiculing  his  religions 


beliefs.  The  other  witness  is  appellant's  son, 
who  lives  In  Burlington,  Iowa,  and  visited  at 
appellant's  home  for  a  month  or  more  In 
December,  1911,  and  January,  1912.  His 
testimony  tended  to  corroborate  appellant's' 
testimony  as  to  appellee's  mistreatment 

In  February,  It  seems,  the  parties  agreed 
to  separate,  and  appellant  paid  appellee  1500 
in  settlement  of  her  dalms  upon  his  prop- 
erty. Appellee  does  not  give  a  very  satis- 
factory explanation  of  her  acceptance  of  the 
money,  and  the  preponderance  of  the  evi- 
dence is  perhaps  against  her  on  that  propo- 
sition. But  the  agreement  of  the  parties  to 
separata  and  adjust  their  property  rights 
does  not  establish  grounds  for  divorce,  and, 
after  a  very  careful  analysis  of  the  testi- 
mony, we  are  unable  to  say  that  the  finding 
of  the  chancellor  is  against  the  preponder- 
ance of  the  evidence.  The  chancellor  doubt- 
less found  that  both  parties  were  to  some 
extent  at  fbult  and  there  is  testimony  to 
support  him  on  that  question.  The  Intermar- 
riage of  these  iwrties  has  resulted  unhappily, 
but  npon  a  consideration  of  the  whole  of  the 
evidence  in  the  case,  we  are  unable  to  say 
that  the  chancellor  was  In  error  In  placing 
the  blame  npon  each  of  them  to  the  extent  of 
refusing  to  grant  a  divorce  upon  the  appli- 
cation of  either. 

Afilrmed. 


LEE  LINE  STEAMERS  t.  TUGKEB. 
(No.  24L) 

(Supreme  Ciourt  of  Arkansas.     Aptll  6,  1914.) 

1.  Shipping  (J  118*)— Oawhagk  of  Goods— 

TBAHSPOBTATIOir      AND      DSUVEBT— LlABIL- 
ITT. 

Where  a  steamship  company  transported 
goods  to  their  destination  and  delivered  then) 
to  a  warehouseman  there,  in  whose  possession 
they  were  at  the  time  of  the  trial,  the  owner  is 
not  entitled  to  recover  the  value  of  the  goods, 
even  though  there  may  have  been  delay  or  mis- 
routing  in  the  shipment,  since  neither  amounted 
to  a  conversion  of  the  goods. 
[Ed.    Note. — For   other   cases,    see    Shipping, 


r 


Cent  Dig.  If  220,  436;   Dec.  Dig.  i  11& 

2.  Cabbiebs    (§   86*)— AoTiONB   fob   Conveb- 
sioN— Defenses— Delivbbt  to  Wabehousx- 

HAN. 

If  the  warehouseman  falsely  informed  the 
owner  that  the  goods  were  not  in  the  ware- 
house, the  right  of  action  would  l>e  against  the 
warehouseman  and  not  against  the  carrier. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  a  816-322;    Dec.  Dig.  {  86.*] 

3.  Cabbiebs    (S   91*)— Tbanspobtation   and 
Dei-ivebt- Reshippino. 

Where  a  carrier  delivered  goods  to  a  ware- 
houseman at  the  point  of  destination,  it  was  not 
liable  for  their  value  after  it  refused  to  reship 
them  to  another  point  without  payment  of 
freight,  although  the  owner  agreed  to  accept  the 
goods  if  delivered  in  good  condition  at  the  lat- 
ter point 

[Kd.   Note.— For    other   cases,   see  Carriers, 
Cent  Dig.  H  338-386;    Dec.  Dig.  |  91.*] 

Appeal   from    Cilrcolt   Ciourt,    MiBglsBlM>l 
County;  Wm.  J.  Driver,  Judge. 
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Action  by  Ifra.  S.  A.  Tacker  against  Lee 
Line  Steamers.  Judgment  for  plaintiff,  and 
defendant  appeala  Reversed,  and  cause  dis- 
missed. 

B.  L.  Westbrook,  of  Jonesboro,  for  appel- 
lant   S.  L.  Qladlsb,  of  Osceola,  for  appellee. 

Mcculloch,  C.  J.  Appellant  is  a  pnbllc 
carrier  maintaining  a  line  of  steamboats  on 
the  Mississippi  river  between  Memphis  and 
Cairo.  The  appellee^  Mrs.  Tacker,  delivered 
a  lot  of  her  honsehold  effects  to  the  carrier 
at  Nodena,  a  steamboat  landing  sonth  of  Os- 
ceola, for  transportation  to  Cairo,  and  this 
is  an  action  instltnted  before  a  Justice  of  the 
peace  to  recover  the  sum  of  $236,  the  yalne  of 
said  household  effects  alleged  to  have  bera 
lost  or  converted  by  the  carrier.  She  re- 
covered judgment  below  for  the  fall  value 
of  the  property  as  claimed  by  her. 

[1]  The  facts  of  the  case,  so  far  as  relate 
to  the  liability  of  appellant,  are  undisputed. 
In  the  latter  part  of  the  month  of  August, 
1911,  appellee  carried  her  household  effects 
to  the  landing  or  warehouse  at  Nodena  for 
the  purpose  of  shipping  them  on  one  of  appel- 
lant's boats  to  Cairo.  The  goods  were  picked 
up  by  one  of  appellant's  south-bound  boats 
and  carried  to  Memphis,  and  thence  re- 
shipped  over  another  boat  to  Cairo,  and  there 
delivered  to  the  HaUlday-PhlUlps  Wharf 
Boat  Company,  a  corporation  engaged  In  the 
steamboat  warehouse  business  at  Cairo.  The 
goods  remained  there  until  the  day  of  the 
trial  of  this  case;  It  being  proved  by  those 
In  charge  of  the  warehouse  tliat  the  goods 
were  lield  there  for  the  consignee  and  were 
in  good  condition.  Upon  this  state  of  facts, 
it  is  clear  that  appellant  Is  not  liable  in  an 
action  to  recover  the  value  of  the  goods.  The 
goods  have  not  been  lost,  nor  has  appellant 
converted  them  to  Its  own  use.  The  contract 
of  shipment  was  carried  out  by  a  delivery  to 
a  warehouseman  for  the  consignee  at  the 
point  of  destination. 

[2]  Evidence  was  adduced  by  appellee  to 
the  effect  that  repeated  Inquiry  had  been 
made  at  the  warehouse  for  the  goods  and 
the  information  given  that  the  goods  were 
not  there;  but,  according  to  the  undisputed 
evidence  in  the  case,  the  goods  were  delivered 
to  the  warehouseman,  and,  if  there  is  any  lia- 
bility  for  the  delay  in  delivery  to  the  con- 
signee, the  right  of  action  is  against  the 
warehouseman,  and  not  against  the  carrier. 

The  evidence  tends  to  show  some  delay  in 
transporting  the  goods,  bat  no  damage  is 
proved  on  account  of  that  delay;  the  effort 
being  In  the  case  to  recover  the  full  value  of 
the  goods  as  if  there  had  been  a  conversion 
thereof. 

This  court  has  decided  that  "the  failure  to 
deliver  the  goods  within  a  reasonable  time  by 
the  carrier  Is  only  a  breach  of  the  contract 


of  carriage,  and  the  carrier  is  liable  tor  the 
damages  in9nrred  by  reason  of  the  delay; 
but  the  owner  cannot  refuse  to  accept  tlie 
goods  on  account  of  the  unreasonable  delay 
in  the  carriage  and  sne  for  a  conversion." 
St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Mudford,  44  Ark. 
439;  C,  R.  L  4  P.  Ry.  Co.  v.  Pfelfer,  90  Ark. 
524,  110  S.  W.  642,  22  L.  R.  A.  (N.  S.)  1107. 
See,  also,  3  Hutcliinson  on  Carriers  (3d  Ed.) 
f  1372. 

There  Is  also  some  evidence  that  the  ship- 
ment was  mlsrouted.  In  that  It  was  taken 
from  Nodena  to  Memphis  and  thence  back  to 
Cairo.  Appellant  undertakes  to  show  that 
Nodena  was  not  a  landing  at  which  through 
boats  stopped,  and  that  it  was  necessary  to 
carry  the  freight  by  local  boat  from  Nodena 
to  Memphis  and  then  reship  it  on  a  throngh 
boat  to  Cairo.  But  even  if  the  goods  were 
mlsrouted,  appellant  would  not  be  liable  for  a 
conversion  if  the  goods  were  safely  carried 
to  the  destination  by  another  route  and  held 
for  the  consignee  and  no  damages,  in  fact 
resulted  from  the  misrontlng. 

Appellee  relies  nimn  anthoritleB  holding 
that  "carriers  by  water  are  bound  to  parsae 
the  usual  course  of  navi^tlon;  and  if  they 
deviate,  and  a  loss  ensue  while  they  are  out  of 
the  course,  they  are  responsible,  even  though 
It  be  caused  by  inevitable  accident"  (86  Cyc 
267);  but  that  rule  has  no  application  here, 
for  the  reason  that  no  damages  resulted  from 
the  carrier  falling  to  pursue  the  usual  course 
of  navigation,  even  if  it  be  conceded  that 
there  was  sufficient  evidence  to  establish  that 
fact  Counsel  for  appellee  also  rely  upon  the 
case  of  Chicago,  Rock  Island  ft  Padflc  Ry. 
Co.  V.  Pfelfer,  supra,  where  the  carrier,  after 
unreasonable  delay,  disposed  of  the  goods, 
and  we  held  that  Uiat  constituted  conversion. 

Here  there  has  been  no  Improper  disposi- 
tion of  the  goods  by  the  carrier.  They  were 
delivered,  as  before  stated,  to  a  warehonse- 
man  at  the  point  of  destiikation,  to  be  held 
for  the  consignee,  and,  according  to  the  un- 
disputed evidence,  the  goods  are  still  being 
held  there  in  good  condition. 

[3]  The  evidence  shows  that  apiwllee  de- 
manded of  the  carrier  that  the  goods  be  re- 
shipped  from  Cairo  to  Osceola,  and  that  if 
found  to  be  in  good  condition,  they  would  be 
accepted  there;  bat  she  refused  to  pay  the 
freight  and  appellant  as  It  had  the  right  to 
do,  declined  to  reehlp  the  goods  without  pay- 
ment of  the  freight  <±argeB  for  the  reshlp- 
ment  Inasmuch  as  the  carrier  had  per- 
formed its  contract  by  delivering  the  goods 
at  the  destination,  It  was  not  bound  to  reahlp 
them  to  any  other  point  free  of  charge. 

Our  conclusion,  therefore,  is  that  there  is 
no  liability  established  in  this  case,  and  that 
the  court  should  not  have  Bubmitted  the  Is- 
sues to  the  Jury. 

The  judgment  is  therefore  reTened,  and 
the  cause  dismissed. 
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GRAMT  rt  sx.  ▼.  LOUISVILLE)  ft  M.  R.  CO. 
et  aL 

(Sapreme  Court  of  Tennessee.    April  20,  1914.) 

L  NviBAlfOX  (i  9*)— PXBSORB  LlABUB— liAHD- 
OWNERS. 

An  owner  of  real  property  is  not  respon- 
sible for  a  nuisance  erected  thereon  without 
Ills  knowledge,  actual  or  constructive,  and  gener- 
ally it  must  naye  been  created  by  Us  author- 
ity. 

ItU.  Note. — ^For  other  cases,  see  Nuisance, 
Cent.  Dig.  If  89. 40;  Dec  Dig.  {  9.*] 

2.  Railboads   (i  113*)  —  Pebsons   Liabli  — 
Lakdownebs. 

Where  parties,  who  had  contracted  with  a 
railroad  company  to  construct  an  underpass  be- 
neath its  tracks  100  or  more  feet  from  the 
street,  about  6  o'clock  In  the  morning  placed  a 
portable  forge,  which  made  much  noise  and 
emitted  a  good  deal  of  smoke,  at  a  point  near 
the  street,  and  an  accident,  resulting  from  a 
horse  becoming  frightened,  occurred  about  four 
hours  later,  before  the  raiboad  company  or  any 
person  connected  with  it  had  any  knowledge  of 
such  location,  the  lapse  of  time  was  insufficient 
to  charge  it  with  constructiTe  notice. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ft  230,  361-35773^-361,  383,  384; 
Dec.  Dig.  {  113.*] 

3.  Mastkb  ahd  Sebvart  (|  318*)— IifDKPiifD- 

Birt  GONTRAOTOBS— NUIBANOE. 

Where  a  railroad  company  employed  an 
independent  contractor  to  construct  an  under- 
pass beneath  its  tracks  100  or  more  feet  from 
the  street,  and  the  contractor  placed  a  portable 
forge  near  the  street  on  the  railroad  compa- 
ny's land,  though  not  directed  by  the  railroad 
company,  which  did  not  know  thereof,  to  do  so, 
and  though  the  forge  might  hare  been,  and  ordi- 
narily would  have  Men,  located  near  the  work, 
the  contractor  alone,  and  not  the  railroad  com- 
pany, was  liable  for  the  damages  resulting  from 
a  horse  becoming  frightened  at  such  forge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  if  12S7,  1268;  Dec  Dig.  { 
818.*] 

4.  Daxaoxs  (I  228*)— BxcEsaivx  Dakagis— 
Reduction. 

The  power  of  the  trial  court  to  suggest  a 
remittitur,  in  a  case  of  tort  involring  unliqui- 
dated damages,  may  be  exercised  where  the  ver- 
dict is  merely  excessive,  and  is  not  limited  to  cas- 
es where  pasuon,  prejudice,  or  caprice  on  the 
part  of  the  Jury  appears. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  57&-670 ;    Dec  Dig.  {  228.*] 

6.  Dakaoes  (i  228*)— Excessive  Damaoes— 

REDucnoR. 

Though  a  verdict  is  so  excessive  as  to  in- 
dicate that  it  was  influenced  by  passion,  prej- 
udice, or  caprice,  it  may  be  cured,  and  will 
stand,  if  a  remittitur  is  accepted  by  plaintiffs, 
and  tne  verdict  reduced  to  a  reasonable  amount. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  gf  678-679 ;    Dec  Dig.  {  228.*] 

6.  Damages  ({  228*)— BixosssiVB  Damages— 
RxDUonoR. 

The  trial  Judge,  in  an  action  for  personal 
injuries,  who  saw  plaintiff  and  heard  her  in- 
juries described,  might  infer  passion,  prejudice, 
or  caprice  on  the  part  of  the  Jury  from  an  ex- 
cessive verdict  alone. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {|  576-679 ;   Dec.  IMg.  {  228.*] 

7.  Appkal  AicD  Ebbob  (i  1094*)— Retikw— 
Amount  of  Damaobs. 

Under  Acts  1911,  c  29,  providing  that, 
when  the  trial  Judge  suggests  a  remittitor  be- 


cause of  prejudice,  partiality,  or  unaccountable 
caprice,  plaintiff  may  accept  the  remittitur  un- 
der protest  and  appeal,  the  Supreme  Court  will 
not  ordinarily  interfere  with  the  decision  of  the 
trial  court  approved  by  the  Court  of  Civil  Ap- 
peals, as  to  the  amount  of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4322-4352;  Dec  Dig.  g 
1094.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  W.  T.  C.  Orant  and  wife  against 
the  Louisville  ft  Nashville  Railroad  Com- 
pany and  others.  A  Jodgment  In  favor  of  the 
Railroad  Company  and  against  the  defend- 
ant W.  J.  Thompson,  for  an  insufficient 
amotmt,  was  affirmed  as  to  Thompson  and 
reversed  as  to  the  Railroad  Company  by  ttie 
Court  of  Civil  Appeals,  and  plaiutifis  antf 
the  Railroad  Company  bring  certiorari.  Af- 
firmed in  part  and  reversed  in  part 

H.  P.  Figners  and  Holding  ft  Gamer,  an  of 
Columbia,  for  plaintiffs.  Hughes  &  Hughes 
and  E.  H.  ft  C.  P.  Hatcher,  all  of  Columbia, 
and  Thomas  H.  Malone,  of  Nashville,  for  de- 
fendants. 

GREEN,  J.  This  was  an  action  for  dam- 
ages, brought  by  W.  T.  C.  Grant  and  bis 
wife,  Mrs.  iSusie  Grant  against  the  Louis- 
ville ft  Nashville  Railroad  Company,  the 
Nashville,  Chattanooga  &  St  Louis  Railway 
Company,  and  W.  N.  McDonald  and  W*.  J. 
Thompson,  partners  doing  business  under  tire 
name  of  the  Nashville  Concrete  Company. 

McDonald  was  never  served  with  procefis. 
A  nonsuit  was  taken  as  to  the  Nashville, 
Chattanooga  ft  St  Louis  Railway  Company, 
and  upon  the  trial  the  court  directed  a  ver- 
dict in  favor  of  the  Louisville  ft  Nashville 
Railroad  Company,  and  submitted  the  case 
to  the  jury  as  to  W.  J.  Thompson,  and  the 
Jury  returned  a  verdict  against  Thompson 
for  $3,600.  The  court  suggested  a  remittitur 
of  $1,600,  which  the  plaintiffs  accepted  under 
protest 

The  plalntltCs  below  appealed  in  error  to 
the  Court  of  Civil  Appeals,  and  in  that  court 
assigned  as  error  the  action  of  the  trial  Judge 
in  directing  a  verdict  in  favor  of  the  rail- 
road company,  and  also  his  action  in  sug- 
gesting a  remittitur  of  $1,500.  The  Court  of 
Civil  Appeals,  in  a  majority  opinion,  approv- 
ed the  reduction  of  the  verdict,  but  reversed 
the  Judgment  of  the  court  below  in  the  mat- 
ter of  the  directed  verdict,  and  remanded  the 
case  for  further  proceedings  against  the  rail- 
road company. 

Grant  and  wife  have  filed  a  petition  Iqr 
certiorari,  in  which  they  again  challenge  the 
propriety  of  the  reduction  of  their  verdict 
against  Thompson.  The  railroad  company 
has  filed  a  petition  for  certiorari,  in  which  it 
assigns  as  error  the  action  of  the  Court  of 
Civil  Appeals  in  reversing  the  Judgment  of 
the  circuit  court  embodying  a  directed  ver- 
dict in  its  behalf.  Both  of  these  petitions 
have  been  granted,  and  the  case  has  been 
fully  argued  in  this  court 
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The  IionlsTiUe  ft  Nasbvllle  Railroad  Com- 
pany had  a  contract  'with  McDonald  & 
Thompscm,  whereby '  the  latter  firm  was  to 
construct  an  underpass  beneath  certain  tracks 
of  the  railroad  company  near  the  city  of  Co- 
lumbia. The  railroad  company  seems  to  have 
owned  a  considerable  plot  of  ground  at  this 
point,  through  which  its  tracks  ran.  The 
proposed  underpass  was  100  or  more  feet 
from  the  street  The  property  of  the  rail- 
road company,  however.  It  being  vacant  land, 
extended  to  the  street  These  contractors 
were  engaged  In  this  work,  and  in  connec- 
tion with  the  work  were  using  a  portable 
forge,  which  made  much  noise  and  emitted 
a  good  d^al  of  smoke. 

On  the  morning  of  the  accident,  the  con- 
tractors had  located  this  forge  at  a  point 
very  near  the  street  and  a  gentle  horse,  at- 
tached to  a  buggy  driven  by  Mrs.  Grant,  took 
fright  at  this  object  as  she  was  passing,  ran 
away,  and  overturned  the  vehicle,  inflicting 
upon  her  the  injuries  on  account  of  which  this 
suit  was  brought  This  runaway  occurred 
about  10  o'clock  in  the  morning.  It  appears 
that  there  was  no  necessity  for  locating  the 
forge  at  the  particular  point  which  It  occu- 
pied on  this  occasion.  The  proof  shows  that 
it  was  put  at  this  place  on  this  morning  for 
the  first  time,  and  the  railroad  company  had 
no  notice  that  the  forge  bad  been  so  located. 
There  seems  to  have  been  no  necessity  for 
placing  the  forge  so  close  to  the  street  It 
might  have  been  more  conveniently  operated 
nearer  to  the  work,  100  feet  away. 

The  defense  urged  in  behalf  of  the  railroad 
company  Is  that  McDonald  ft  Thompson  were 
Independent  contractors,  and  that  the  com- 
pany is  not  liable  for  damages  resulting 
from  tbeit  negligence. 

There  is  a  great  controversy  In  the  case  as 
to  whether  McDonald  ft  Thompson  were  in 
fact  and  in  law  independent  contractors  in 
the  prosecution  of  this  work.  The  contract 
between  them  and  the  railroad  company  Is 
set  out  in  the  record  and  has  been  the  sub- 
ject of  much  discussion.  The  circuit  Judge 
was  of  opinion  that  McDonald  ft  Thompson 
were  independent  contractors.  The  Court  of 
Civil  Appeals  took  the  opposite  view. 

We  think  the  circuit  Judge  was  correct 
We  are  unable  to  distinguish  the  present  case 
from  the  case  of  Railroad  t.  Cheatham,  118 
Tenn.  160,  100  8.  W.  902.  The  contract  In 
this  case  and  the  one  construed  In  Railroad 
V.  Cheatham  appear  to  be  essentially  the 
same.  We  have  discussed  this  contract  oral- 
ly, and  It  is  unnecessary  to  consider  it  in  this 
opinion.  Our  comment  would  be  but  a  repe- 
tition of  what  the  court  has  previously  said 
in  Railroad  v.  Cheatham,  supra. 

[1]  It  is  nevertheless  contended,  on  behalf 
of  the  plaintiffs  below,  that  the  railroad  com- 
pany owed  a  nondelegable  duty  to  the  pub- 
lic to  see  that  its  premises  were  kept  free 
from  any  nuisance  that  would  endanger  per- 
sons traveling  sear  by. 


It  is  insisted  that,  inasmacb  as  this  forge 
was  located  on  the  property  of  the  railroad 
company,  the  company  was  liable,  whether 
McDonald  ft  Thompson  were  independent 
contractors  or  not 

We  cannot  agree  to  this  contention  on  the 
facts  of  this  case. 

The  bare  fact  that  a  person  owns  real 
proper^  does  not  Impose  upon  him  respon- 
sibility for  a  nuisance  erected  thereon.  29 
Cyc  1203.  The  owner  cannot  be  liable  in 
respect  to  such  a  nuisance  unless  he  has 
some  knowledge  of  it,  either  actual  or  con- 
structive. Generally,  in  fact,  it  must  have 
been  created  by  his  authority. 

[2]  The  proof  in  this  case  shows  that  the 
forge  was  placed  at  this  point  near  the  street 
at  6  o'clock  in  the  morning,  and  the  accident 
occurred  about  four  hours  later.  Neither 
the  supervising  engineer  of  the  railroad,  nor 
any  other  person  connected  with  the  com- 
pany, seems  to  have  had  any  knowledge  of 
this  location  of  the  forge.  The  accident  oc- 
curred within  too  short  a  time  after  the  forge 
was  placed  there  to  Justify  an  implication  of 
constructive  notice. 

In  those  cases  which  hold  the  owner  of 
property  liable  for  damage  caused  by  a  noi- 
sance  created  thereon  by  an  independent  con- 
tractor, it  appears  that  the  owner  authorized 
the  location  of  the  nuisance  at  the  particular 
place,  bad  knowledge  of  its  location,  or  the 
nuisance  was  a  necessary  incident  of  the 
work  to  be  performed.  Skelton  v.  Fenton 
Electric  Light  etc.,  Co.,  100  Mich.  87,  58 
N.  W.  609;  Moore  T.  Townsend,  76  Minn. 
64,  78  N.  W.  880;  Cult,  etc.,  R.  Co.  v.  Chen- 
ault,  31  Tex.  Civ.  App.  668,  72  S.  W.  868. 

This  court  has  said  in  a  recent  case: 

"It  may  be  now  generally  stated  as  a  cor- 
rect proposition  of  law  that  an  employer  is 
not  liable  for  an  injury  resulting  from  the 
performance  of  work  given  over  by  him  to  an 
independent  contractor,  unless  the  work  was 
unlawful  in  itself,  or  the  injury  was  a  neces- 
sary consequence  of  executing  the  work  in 
the  manner  provided  for  in  the  contract,  or 
subsequently  prescribed  by  the  employer,  or 
was  caused  by  the  violation  of  some  absolute 
nondelegable  duty  which  the  employer  was 
bound  at  his  peril  to  discharge,  or  was  due 
to  some  specific  act  of  negligence  on  the  part 
of  the  employer  himself."  Davis  t.  Lumber 
Co.,  126  Tenn.  S84,  160  S.  W.  645. 

[3]  This  underpass  might  have  been  built 
in  such  a  manner  as  not  to  have  interfered 
with  the  traveling  public.  The  portable 
forge  might  have  been  located,  and  ordina- 
rily would  have  been  located,  at  a  point  near 
the  work  itself,  a  considerable  distance  from 
the  street  Its  location  was  not  directed  by 
the  railroad  company,  or  known  to  it  The 
nuisance  was  not  a  necessary  incident  of  the 
work  to  be  performed,  but  resulted  from  the 
improper  execution  of  it  In  such  cases  the 
contractor  la  alone  liable  for  damages  re- 
sulting from  the  nuisance^  unless  knowledge 
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of  tbe  existence  of  the  nnlsance  can  be  charg- 
ed to  the  employer.  Ward  on  Nuisance  (1st 
Ed.)  81;  Davis  t.  Lumber  C!ompany,  supra. 

So  we  think  the  circuit  Judge  properly  di- 
rected a  verdict  in  favor  of  the  railroad 
company,  and  the  Court  of  C9vil  Appeals  er- 
roneously reversed  this  action. 

[4]  The  other  anestion  presented  is  on  the 
remlttltar  suggested  by  the  trial  Judge  and 
acc^ted  by  the  plaintiffs  below  under  pro- 
test 

It  Is  said  In  behalf  of  Mrs.  Grant  that  her 
Injuries  were  serious;  that  there  was  nothing 
to  indicate  that  the  Jury  were  moved  by  imls- 
Blon,  prejudice,  or  caprice  in  returning  a  ver- 
dict for  $3,800;  and  that  the  court  improp- 
erly suggested  the  remittitur  of  $1,600. 

While  the  majority  of  the  Court  of  Civil 
Appeals  affirmed  this  action  of  the  trial 
court,  the  learned  Judge  who  delivered  the 
opinion  entered  into  an  elaborate  discussion 
of  the  subject  of  remittiturs,  and  vigorously 
assailed  the  course  taken  by  the  drcalt 
Judge.  It  is  argued  in  that  opinion,  and  In 
briefs  of  counsel  for  Mrs.  Grant  here,  that 
the  circuit  Judge  merely  substituted  his  Judg- 
ment for  tliat  of  the  Jury,  vrithout  anything 
to  Justify  him  In  saying  that  the  Jury  were 
actuated  by  passion,  prejudice,  or  caprice, 
and  that  such  a  practice  violates  the  funda- 
mental principles  underlying  the  right  of 
trial  by  Jury  and  Is  without  Justification  in 
law.  It  is  urged  that  the  trial  court  Is  with- 
out power  to  suggest  a  remittitur.  In  a  case 
of  tort  Involving  unliquidated  damages,  unless 
It  appears  to  him  that  tbe  Jury  were  moved 
by  passion,  prejudice,  or  caprice  In  fixing 
tbelr  verdict. 

We  cannot  agree  that  tbe  trial  Judge  Is 
without  power  to  suggest  a  remittitur,  un- 
less there  is  an  appearance  of  passion,  preju- 
dice, or  caprice  in  the  verdict  of  the  Jury. 
The  power  to  suggest  remittiturs  was  long 
ago  established  in  Tennessee,  In  cases  of  tort 
Involving  unliquidated  damages,  as  well  as 
In  other  cases.  There  is  no  intimation  in  our 
earlier  dedslons  that  this  power  can  be  ex- 
ercised only  when  passion,  prejudice,  or  ca- 
price appears  in  the  verdict  of  the  Jury,  nor 
is  the  right  to  suggest  a  remittitur  restricted 
to  such  cases  in  other  Jurisdictions.  Branch 
v.  Bass,  5  Sneed,  366;  Railroad  v.  Jones,  9 
Heisk.  27;  Toung  v.  Cowden,  98  Tenn.  577, 
40  S.  W.  1088;  MassadlUo  v.  RaUway  Co., 
89  Tenn.  661,  16  S.  W.  446 ;  Northern  Padflc 
B.  R.  Co.  V.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct  690,  20  U  Ed.  766;  Ark.  Cattte  Co.  v. 
Mann,  ISO  17.  S.  73,  9  Sup.  Ct  468,  32  L.  Ed. 
866;  Eoenigsberger  v.  Richman  Silver  Mine 
Co.,  168  V.  S.  68,  16  Sup.  Ct.  751,  39  L.  Ed. 
893;  Hay  den  v.  Sewing  Machine  Co.,  64  N. 
Y.  221;  Doyle  v.  Dixon,  97  Mass.  218,  93 
Am.  Dec  80;  Blunt  t.  Little  (Judge  Story) 
8  Mason,  102/  Fed.  Cas.  No.  1,678;  Burdict 
v.  Mo.  Pacific  R.  Co.,  123  Mo.  221,  27  8.  W. 
463,  26  L.  R.  A.  384,  46  Am.  St  Rep.  528. 
See  umotatlons;  also  see  cases  collected  In 


notes  to  Railroad  v.  Roberts,  113  Tenn.  488, 
82  S.  W.  314,  67  L.  R.  A.  496,  3  Ann.  Cas. 
937;  Tunnell  Hill,  etc.,  Co.  t.  Cooper,  60 
Colo.  390, 116  Pac.  901,  Ann.  Cas.  1912C,  604 ; 
and  note  to  last  case  in  39  U  R.  A.  (N.  S.) 
1064;    Sutherland  on  Damages,  vol.  2,  {  460. 

Telegraph  Co.  v.  mth,  106  Tenn.  167,  68 
S.  W.  118,  was  the  first  case  Iq  which  this 
court  distinctly  held  that  a  verdict  so  exces- 
sive as  to  show  passion,  prejudice,  caprice, 
or  corruption  might  be  cured  by  a  remittitur. 
Prior  to  that  time  such  verdicts  were  set 
aside.  Moore  v.  Burcbfleld,  1  Heisk.  203; 
Nashville  &  (Hiattanooga  R.  (3o.  v.  Smith,  0 
Heisk.  174;  Railroad  v.  Roddy,  86  Tenn.  400, 
6  S.  W.  286;  Railroad  v.  Stacker,  86  Tenn. 
S43,  6  S.  W.  737,  6  Am.  St  Rep.  840 ;  RaU- 
road  V.  Grlffln,  92  Tenn.  694,  22  8.  W.  737. 

The  rule  still  prevailing  in  most  Jurisdic- 
tions is  that  verdicts  so  excessive  as  to  Indi- 
cate they  were  the  result  of  prejudice,  pas- 
sion, or  caprice  should  be  set  aside.  It  is 
said  that  in  such  cases  the  passion  or  prej- 
udice permeates  tbe  whole  verdict  that  none 
of  It  should  be  allowed  to  stand,  that  parties 
are  entitled  to  a  trial  by  a  fair  Jury,  and 
that  verdicts  appearing  to  have  resulted  from 
improper  motives  should  be  rejected  In  toto. 
See  notes  to  Railroad  v.  Roberts,  113  Tenn. 
488,  82  8.  W.  314,  67  L.  R.  A.  496,  as  re- 
ported in  8  Ann.  Cas.  937,  and  to  Tunnell 
Hill,  etc.,  Co.  V.  Cooper,  50  Colo.  390,  115  Pac. 
901,  as  reported  in  Ann.  Caa  1912C,  604,  and 
39  Ll  R.  A.  (N.  S.)  1064 ;  also  see  Ark.  C!at- 
tle  Co.  V.  Mann,  130  U.  S.  73,.9  Sup.  Ct  468, 
32  L.  Ed.  856. 

Telegraph  Co.  v.  Frith,  supra,  Is  referred 
to  by  Mr.  Sutherland,  In  his  work  on  Dam- 
ages (volume  2,  {  460),  as  b^ng  an  exception- 
al case,  and  It  is  said  to  carry  the  doctrine 
of  curing  verdicts  Improperly  Influenced  to 
a  further  extent  than  other  courts  have  gone. 

[S]  The  practice  now,  however,  is  firmly 
established  in  Tennessee,  and  although  a  ver- 
dict is  so  excessive  as  to  indicate  that  It 
was  Influenced  by  passion,  prejudice,  or  ca- 
price. It  may  be  cured,  and  will  stand,  if  a 
remittitur  is  accepted  by  the  plaintiffs,  and 
the  verdict  reduced  to  a  reasonable  amount. 

The  case  of  Railroad  v.  Roberts,  113  Tenn. 
488,  82  8.  W.  814,  67  U  R.  A.  405,  3  Ann. 
Caa  937,  merely  announces  the  adoption  of 
the  practice  of  suggesting  remittiturs  in  the 
appellate  courts,  and  holds  that  the  appel- 
late courts  may  cure  an  excessive  verdict  in 
the  same  manner  as  the  trial  courts  do.  The 
law,  therefore^  has  long  been  settled  in  Ten- 
nessee that  a  remittitur  might  be  suggested 
by  the  court  in  cases  where  the  verdict  was 
merely  excessive.  That  a  verdict  due  to  pas- 
sion and  prejudice  may  also  be  saved  by  re- 
mittitur is  the  later  doctrine.  Railroad  v. 
Roddy,  86  Tenn.  400,  5  S.  W.  286,  does  not 
consider  the  question  of  remittitur  at  all, 
but  deals  with  the  duty  of  the  court  as  to 
setting  aside  verdicts  in  toto. 

In  the  present  case^  the  trial  Judge  found 
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that  the  verdict  was  so  excesslye  as  to  In- 
dicate paaslon,  prejudice,  or  caprice,  so  that, 
even  according  to  the  view  of  the  law  taken 
by  Mrs.  Oranfs  counsel,  the  court  was  au- 
thorized to  suggest  a  remlttltar.  It  is  said, 
however,  that  there  was  nothing  to  indicate 
passion,  prejudice,  or  caprice  on  the  part  of 
the  jury,  that  it  was  a  body  of  fair-minded 
men,  subjected  to  no  Improper  Influence,  etc. 

[S]  The  deliberations  of  a  jury  are  in  se- 
cret, and  no  one  can  ordinarily  know  what 
consideratlonB  move  them.  The  only  evidence 
the  court  usually  has  of  passion,  prejudice, 
or  caprice  is  the  amount  of  the  verdict.  He 
is  authorized  to  infer  the  existence  of  such 
improper  Influence  from  an  excessive  ver- 
dict alone.  In  this  case,  the  trial  judge,  who 
saw  the  plaintiff  and  heard  her  injuries  de- 
scribed, said  that  the  verdict  was  so  large  as 
to  Indicate  passion,  prejudice,  and  caprice. 

[7]  Under  chapter  29  of  the  Acts  of  1911, 
when  a  remittitur  is  suggested  because  the 
trial  judge  Is  of  opinion  a  verdict  is  so  exces- 
sive as  to  indicate  passion,  prejudice,  corrup- 
tion, partiality,  or  unaccountable  caprice,  the 
plaintiff  below  may  accept  the  remittitur  un- 
der protest,  and  appeal  to  the  Court  of  Civil 
Appeals.  Mrs.  Grant  took  this  course,  and 
the  Court  ot  Civil  Appeals  sustained  the  trial 
Judge; 


This  is  not  a  proper  case  In  which  to  un- 
dertake a  general  discussion  of  the  scope 
and  meaning  of  the  Act  of  1911.  This  remit- 
titur was  suggested  because  of  passion  and 
prejudice  appearing  to  the  circuit  judge,  and 
under  the  very  terms  of  the  statute  plaintiff 
below  was  entitled  to  accept  under  protest 
and  appeaL  The  Court  of  Civil  Appeals  af- 
firmed the  lower  court,  and  this  action  was 
likewise  justified  by  the  very  terms  of  the 
statute. 

It  has  been  our  practice  in  cases  like  this, 
when  the  trial  court  and  the  Court  of  Civil 
Appeals  have  agreed  on  damages,  to  acquiesce 
in  the  amount  so  found.  The  concurrent  find- 
ing of  both  lower  courts  on  such  a  question 
should  be  well-nigh  conclusive  here.  We  see 
no  reason  to  depart  from  our  custom  on  this 
occasion,  and  the  damages  to  which  the  two 
courts  have  agreed  will  be  accepted. 

Any  further  effort  at  Interpretation  of  this 
statute  in  the  case  at  bar  would  be  beside 
the  questions  presented  for  our  determination 
herein. 

The  circuit  Judge  was  correct  in  directing 
a  verdict  for  the  railroad  company,  and,  in 
80  far  as  the  decree  of  the  Court  of  Civil 
Appeals  reversed  him,  the  decree  of  that 
court  will  be  reversed;  otherwise,  the  decree 
of  the  Court  of  Civil  Appeals  will  be  afllrmed. 
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CITT  OF  COVINGTON  t.   BXTBEKAMP. 

BXTERKAMP  v.  UNION  LIGHT,  HEAT  ft 
POWER  CO. 

(Conrt  of  Appeals  of  Kentucky.    April  29, 
1914.) 

1.  MumCIFAI.    COBPOBATIONB     (J     821*)— D«- 

FECT    IN    Steeet— Action    roB    Ikjubies— 

QlTESTIONB  FOB  JtTBT. 

In  an  action  against  a  city  for  an  injury  to 
a.  boy  caused  by  his  bicycle  striking  a  hole  in 
the  street  throwing  him  and  breaking  his  arm, 
evidence  held  sufficient  to  take  the  case  to  the 
jury. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1745-1757;  Dec. 
Dig.  I  821.»] 

2.  Gab  (§  14%*)— Defect  in  Stbeet— Aoxioh 
rOB  Injubizs— Pabties  Liabix. 

A  regulation  of  the  public  works  department 
of  the  city  of  Covington  prohibited  a  gas  com- 
pany from  restoring  the  brick  surface  of  streets 
torn  up  by  it  in  the  installation  of  service  pipes. 
After  the  gas  company  had  refilled  a  hole  and 
finished  its  part  of  the  work,  and  had  left  it 
with  the  city  to  replace  the  brick  under  the 
regulation,  a  boy  riding  a  bicycle  ran  into  the 
hole  or  depression.  Beld,  that  the  gas  compa- 
ny was  not  liable  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  i  12;  Dec  Dig.  {  14%.»] 


Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  Henry  Exterkamp  against  the 
City  of  Covington  and  the  Union  Light,  Heat 
&  Power  Company.  From  a  Judgment  against 
the  City  for  plaintiff,  the  City  appeals,  and, 
from  a  Judgment  in  favor  of  the  14gbt  Com- 
pany, plaintiff  appeals.    Affirmed. 

Frederick  W.  Schmltz,  of  Covington,  for 
City  of  Covington.  F.  J.  Hanlon,  of  Coving- 
ton, for  Exterkamp.  Bobert  C.  Simmons,  of 
Covington,  for  Union  Light,  Beat  ft  Power 
Ca 

MILLER,  J.  [1]  Abont  8  o'clock  on  June 
6,  1912,  the  plaintiff  Exterkamp,  a  young 
man  then  17  years  of  age,  was  thrown  from 
his  bicycle  by  striking  a  hole  in  the  street 
while  riding  on  Greenup  street,  in  Covington. 
Exterkamp  was  "coasting"  downhill  on  the 
west  side  of  the  street,  and.  In  order  to  pass 
a  wagon  In  front  of  him,  he  turned  his  bi- 
cycle toward  the  east  side  of  the  street,  cross- 
ing two  street  railway  tracks ;  and,  when  he 
reached  the  space  between  the  eastern  rail 
and  the  east  curb  of  the  street,  he  struck 
the  hole  and  was  thrown  from  his  bicycle  to 
the  ground,  breaking  his  arm. 

An  excavation  had  been  made  In  the  sur- 
face of  the  brick  street  by  the  Union  Light, 
Heat  ft  Power  Company  in  putting  a  gas 
service  pipe  into  the  residence  of  Donovan 
fronting  on  Greenup  street;  and,  after  the 
connection  had  been  made,  the  company's 
servants  had  filled  the  excavation  by  itound- 
Ing  and  ramming  In  the  earth  In  the  usual 
way,  and  covering  over  the  top,  which  was  a 


little  higher  than  the  adjoining  surface  of 
the  street,  with  cinders.  The  comjany's  serv- 
ants did  not  replace  the  bricks  which  they 
had  removed  from  the  surface  of  the  street 
In  making  the  opening,  because  the  dty  su- 
perintendent of  streets  required  that  work 
to  be  done  by  its  own  agents  at  the  exi)ense 
of  the  property  holder ;  and  although,  at  the 
time  of  the  accident,  the  gas  connection  had 
been  completed  by  the  company  for  perhaps 
two  weeks,  the  dty  had  not  reconstructed  the 
surface  of  the  street.  The  opening  dug  by 
the  company  to  make  the  connection  was 
2%  feet  wide  and  6  feet  long,  thus  leaving 
a  dirt  surface  In  the  street  of  that  size. 

In  about  a  week  after  the  company  had 
replaced  the  earth  In  the  dltoh  and  bad 
rammed  It  down  and  placed  dnders  upon 
it  as  above  Indicated,  the  surface  of  the  cin- 
der covering  began  to  be  worn  by  the  passage 
of  vehicles,  and  at  the  time  of  the  acddent 
the  bole  had  reached  a  depth  of  from  2  to 
10  Inches  in  the  center;  the  sides  sloping 
gradually  to  the  adjoining  surface.  It  was 
this  hole  that  Exterkamp  struck  while  riding 
his  bicycle  at  the  time  of  the  accident  He 
stated  to  one  witness  that  he  knew  of  the  ex- 
istence of  the  hole  and  tried  to  miss  It,  but 
failed. 

Exterkamp  sued  the  dty  and  the  Union 
Light,  Heat  ft  Power  Company,  and,  having 
recovered  a  verdict  and  Judgment  for  $500 
against  the  dty,  it  prosecutes  the  first  ap- 
peal, and,  the  court  having  directed  a  verdict 
for  the  Union  Light,  Heat  ft  Power  Com- 
pany, Exterkamp  prosecutes  the  second  ap- 
peal from  a  Judgment  rendered  accordingly. 

There  was  evidence  to  the  effect  that  Ex- 
terkamp was  not  only  going  downhill  at  a 
great  speed,  but  was  "coasting"  and  retain- 
ing little,  If  any,  control  over  the  speed  of 
his  blcyde. 

The  two  appeals  will  be  disposed  of  In 
this  opinion. 

1.  Taking  up  the  appeal  of  the  dty  flrst,  it 
assigns  two  grounds  for  a  reversal :  (a)  That 
the  trial  court  should  have  sustained  its  mo- 
tion for  a  i>eremptory  instruction;  and  (b) 
that  the  court  improperly  instructed  the  Jury 
in  permitting  it  to  predicate  the  dty's  negli- 
gence upon  a  finding  that  tbe  depression  in 
the  street  was  from  2  to  3  inches  deep  In 
the  center,  slanting  to  that  depth  from  an 
even  surface  at  the  sides.  The  two  objections 
may  be  considered  together,  since  there  was 
evidence  tending  to  show  that  the  hole  was 
from  2  to  10  Inches  in  depth;  and,  if  the 
hole  was  as  much  as  10  Inches  deep,  it  was 
clearly  an  unsafe  street  And  while  the 
weight  of  the  evidence  probably  shows  tbe 
hole  was  only  2%  or  3  inches  deep,  it  was 
for  tbe  Jury  to  pass  upon  that  disputed  ques- 
tion. 

Tbe  dty  offered  an  instruction  based  upon 
its  evidence,  and  to  tbe  effect  that,  if  the 
Jury  believed  that   the  hole  was  2%   or  8 
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Inches  deep  in  the  centet',  fhey  should  find 
for  the  dty;  but  the  court  refused  to  give 
the  Instruction  thus  specifying  the  size  of  the 
hole,  and  In  lieu  thereof  instructed  the  jury 
that  It  was  the  duty  of  the  dty  to  exercise 
ordinary  care  to  construct  and  maintain  its 
streets  tn  a  reasonably  safe  condition  for 
the  use  of  persons  traveling  upon  it  In  the 
usual  modes  of  travel  while  exercising  or- 
dinary care,  and  that  It  was  the  duty  of  the 
plalntur  in  traveling  upon  the  street  to  ex- 
ercise ordinary  care  for  his  own  protection 
and  safety. 

The  .lury  was  further  instructed  that,  if 
there  was  a  hole  In  the  street  which  made  It 
unsafe  or  dangerous  for  travel  by  persons 
exercising  ordinary  care  and  prudence  for 
their  own  safety,  and  that  Exterkamp,  while 
exerdslng  ordinary  care  and  prudence,  ran 
Into  said  hole  and  was  .thereby  Injured,  and 
that  the  dty  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the  pres- 
ence of  the  existence  of  the  hole  and  the 
condition  of  the  street  long  enough  before 
the  time  of  the  acddent  to  have  repaired  It 
by  the  exerdse  of  reasonable  diligence  on 
Its  part,  and  could  thereby  have  prevented 
the  injury  to  plaintiff,  they  should  find 
against  the  dty. 

Another  Instruction  directed  the  Jury  to 
find  for  the  dty  in  case  it  believed  Exter- 
kamp was  himself  negligent,  and  that  he 
would  not  have  been  Injured  but  for  his  own 
contributory  negligence. 

There  Is  no  crltldsm  concerning  the  tech- 
nical correctness  of  the  instructions  given; 
It  Is  prindpally  Insisted  that  the  court  should 
have  peremptorily  Instructed  the  jury  to  find 
for  the  dty.  We  think,  however,  there  was 
ample  evidence  to  carry  the  case  to  the  jury 
and,  the  Instructions  having  properly  pre- 
sented the  rights  and  liabilities  of  the  re- 
sx>ective  parties  thereunder,  the  dty  has 
shown  no  grounds  for  a  reversal. 

[2]  2.  Upon  the  appeal  of  Exterkamp 
against  the  Union  Light,  Heat  &  Power  Com- 
pany, he  Insists  that,  as  this  Is  a  Joint  ac- 
tion against  the  dty  and  the  Union  Light, 
Heat  &  Power  Company  for  negligently  leav- 
ing the  street  in  a  dangerous  condition,  both 
were  liable;  and  a  great  many  authorities 
have  been  dted  to  that  effect 

There  can  be  no  dispute  that  such  Is  the 
law;  but  the  proof  In  this  case  filled  to 
bring  the  company  within  the  rule  Invoked. 
It  was  shown,  without  contradiction,  that 
when  the  company  had  completed  Its  work  of 
making  the  service  connection  between  Its 
main  pipe  and  the  residence  of  Donovan,  It 
filled  In  the  earth,  and  In  addition  placed 
dndera  over  the  top  of  the  earth  thus  re- 
placed, BO  that  the  top  surface  was  rounded 
up  and  somewhat  higher  than  the  adjacent 
street,  and  that  there  was  a  rule  or  regula- 
tion of  the  public  works  department  of  the 
dty  of  Covington,  which  had  been  In  force 


a  number  of  years,  prohibiting  the  lighting 
company  from  restoring  the  brick  surface  of 
streets  torn  up  by  it  in  the  installation  of 
service  pipes.  The  dty  followed  this  gen- 
eral rule  In  this  case  by  requiring  Donovan 
to  deposit  $10  with  the  dty  to  pay  for  the 
expense  of  resurfadng  the  street,  which  was 
finally  done  In  this  case  at  an  expense  of  $3.- 
60;  the  remaining  $6.40  having  been  repaid 
to  Donovan  by  the  dty.  The  work  of  the 
lighting  company  had  been  finished  at  least  a 
week  before  the  time  of  the  acddent,  and, 
under  the  regulation  above  referred  to,  that 
company's  work  had  been  finished,  and  the 
dty  then  had  the  sole  control  of  the  street. 
That  being  true,  there  could  be  no  liability 
against  the  lighting  company.  Memphis 
Asphalt  Paving  Co.  v.  Fleming,  06  Ark.  442 
132  S.  W.  222,  Ann.  Gas.  1912B,  709,  Is  di- 
rectly In  point.  See,  also,  Kulwl(&l  v.  Mun- 
ro,  95  Mich.  28,  54  N.  W.  703 ;  Bnmes  v.  City 
of  St  Joseph,  91  Mo.  App.  489;  First  Pres- 
byterian Congregation  v.  Smith,  163  Pa.  561, 
30  AU.  279,  26  L.  R.  A.  504,  48  Am.  St  Rep. 
808;    and  Kentucky  Statutes,  §  3094. 

Section  3119  of  the  Kentucky  Statutes,  be- 
ing a  part  of  the  charter  of  dtles  of  the  sec- 
ond class,  expressly  authorizes  the  superin- 
tendent of  public  works  of  dtles  of  that  class 
to  supervise,  among  other  things,  the  laying 
of  gas,  water,  and  sewer  pipes  through  any 
street  or  alley,  and  the  Issuing  of  penults 
for  the  connecting  with  any  gas,  water,  or 
sewer  pipes. 

The  proof  being  uncontradicted  that,  be- 
fore the  acddent  happened,  the  lighting  com- 
pany had  properly  finished  Its  work,  and  had 
left  the  street  with  the  dty  for  it  to  replace 
the  brick  surface  under  the  regulation  which 
prohibited  the  company  from  doing  that 
work,  the  court  properly  directed  the  Jury  to 
acquit  the  company  of  liability. 

The  Judgment  on  each  appeal  is  afiSrmed. 


CHESAPEAKE  ft  O.  RT.  CO.  ▼.  CASE. 
(Court  of  Appeals  of  Kentucky.    April  28, 

1.  Pabties    (I   75*)— Defects— Speciai,  De- 

MURBER. 

.  Any  defect  in  a  petition  for  injury  to  an 
mfant  in  not  being  in  his  name,  but  in  that  of 
nis  father,  being  one  of  parties,  can  only  be 
reached  by  special  demurrer. 

■^i^i: ??i^~l!°^ °*^^^  ^^ses,  see  Parties,  Cent 
Dig.  11116, 116,167;  Dec.  liig.  |  75.»] 

2.  Appeal  anu  Ebbob  {|  1064*)— Habmless 
Bbbob— Instbuctions. 

Error  of  an  instruction,  in  an  acUolt  against 
a  carrier  for  injury  from  ejection  by  its  serv- 
ants of  jplaintiff  from  its  train  while  in  motion, 
in  making  it  a  requisite  to  recovery  that  he 
should  have  informed  them  he  was  there  by  In- 
vitation of  a  certain  organization,  was  not  prej- 
udicial to  defendant 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

f^/^'.  S?°'-  ^^«-  »  *219,  4221-4224 ;  Dec.  Dig. 
8  1064.*J 
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3.  APPEAL  AKD  ESBOB  (I  882*>— IHVJTID  BB- 
BOR— iNSTBtTOnONS. 

The  partjr  offering  instructioDi  cannot  com- 
plain of  the  giving  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8S91-3610:  Dec.  Dig.  I 
882.»1 

Appeal  from  Oircolt  Court,  Pike  County. 

Action  by  Lllbuni  Gaae,  by  next  friend, 
against  the  Chesapeake  ft  Ohio  Railway 
Company.  Judgment  for  plaintlfF,  and  de- 
fendant appeals.    Affirmed. 

J.  M.  York,  of  Plkevllle,  for  appellant  J. 
S.  Cllne,  of  PikeTille,  for  appellee. 

NTJNN,  J.  Lllbum  Case,  a  boy  about  14 
years  of  age.  Instituted  this  action  by  Henry 
Case,  his  father  and  next  friend,  suing  to 
recover  of  appellant  $1,500  for  personal  in- 
juries. It  is  alleged  that  in  a  rude,  insult- 
ing, and  boisterous  manner  he  was  ejected 
from  appellant's  passenger  train  while  same 
was  In  motion,  and  that  as  a  result  he  fell 
10  or  15  feet  down  a  steep  embankement, 
bruising  his  knee,  and  receiving  some  other 
minor  personal  Injuries.  On  trial  in  the 
lower  court  the  Jury  awarded  appellee  |500 
In  damages. 

[1]  Since  the  grounds  of  reversal  urged 
are,  in  the  main,  technical,  it  is  unnecessary 
to  enter  into  a  detailed  statement  of  the 
facts  proven.  Appellant's  chief  objection  Is 
that  the  plaintitT  has  not  legal  capacity  to 
sue,  and  that  there  Is  a  defect  of  parties 
plaintiff,  or,  to  quote  from  its  brief:  "The 
suit  is  not  in  the  name  of  the  Infant,  Lllbum 
Case,  the  party  injured ;  but  is  in  the  name 
of  Henry  Case,  the  father  of  Lllbum  Case." 
The  caption  of  the  petition  shows  the  plain- 
tiff to  be  "Lllbum  Case,  by  his  father  and 
next  friend,  Henry  Case."  While  it  is  true 
that  the  body  of  the  petition  begins,  "The 
plaintiff,  Henry  Case,  who  sues,  etc.,"  still 
throughout  the  petition  it  appears  that  the 
infant  was  treated  as  the  real  plaintiff.  This 
expression  frequently  occurs,  "the  plaintiff 
and  bis  father."  The  cause  of  action  being 
in  the  infant,  it  should  be  brought  in  his 
name  by  his  next  friend.  I.  C.  Ry.  v.  Head, 
119  Ky.  809,  84  S.  W.  761,  27  Ky.  Law  Rep. 
270.  The  caption  meets  this  requirement, 
and  from  the  body  of  the  petition  no  one  can 
mistake  its  purpose  to  have  a  recovery  for 
the  Infant,  and  for  injuries  received  by  him. 
The  appellee  filed  a  general  demurrer.  This 
was  overruled,  and  no  objection  was  made 
to  the  ruling;  thereupon  appellee  answered 
by  controverting  the  alleged  grounds  of  re- 
covery. If  the  petition  was  bad,  it  was  for 
defect  of  parties,  and  this  can  only  be  reach- 
ed by  special  demurrer.  This  appellant  did 
not  file.  There  is  therefore  no  merit  in  this 
objection. 

Appellant's  next  objection  is  to  instruction 
No.  1  because  "it  assumed  that  the  Republic- 
an Organization  had  charge  of  the  train 
npon  which  the  Injury  was  alleged  to  have 


occurred,  wtaoi  In  fact  (here  was  no  proof 
for  this  assumption."  No  such  assnmption 
was  contained  in  the  instractlon,  but  the 
proof  did  show  that  the  appellant  alone  had 
charge  of  the  train.  In  either  event,  how- 
ever, appellant  had  no  right  to  eject  the  boy 
from  the  train  while  it  was  in  motion. 

[2]  Appellant  next  complains  that  instruc- 
tion No.  1  "requires  the  jury  to  believe  from 
the  evidence,  as  a  condition  to  appellee's 
right  to  recover,"  that  he  informed  appel- 
lant's servants  "that  he  was  on  the  train  by 
invitation  of  the  Repabllcan  Organization." 
The  Instruction  did  make  tills  a  requisite, 
and  it  was  erroneous;  but  the  error  was 
prejudicial  to  the  boy  rather  than  appellant 
If  he  was  ejected  from  the  train  while  in 
motion  by  appellant's  servants,  appellant 
should  respond  in  damages  for  resulting  in- 
jury, whether  he  was  on  the  train  by  invita- 
tion or  not 

[3]  The  other  objecttons  are  to  instruc- 
tions which  appellant  itself  offered,  and  were 
given  by  the  court.  Certainly  appellant  will 
not  be  heard  to  complain  of  these. 

Appellant's  final  objection  is  a  general  one, 
that  the  verdict  is  excessive.  While  the  in- 
juries of  the  boy  were  not  serious,  yet  they 
were  no  doubt  painful,  and  his  mental  suf- 
fering was  keen,  and  we  can  hardly  believe 
appellant  Is  serious  in  this  complaint. 

As  above  indicated,  objection  to  the  form 
of  petition  was  waived.  The  other  errors 
complained  of  w«re  all  prejudicial  to  the 
boy,  and  some  of  them  were  of  appellant's 
own  making. 

The  Judgment  Is  therefore  afllrmed. 


HAZEL  V.  BUCKNER  et  aL 

(Coort  of  Appeals  of  Kentucky.    April  29, 
1914.) 

JuDioiAi.  Baus  ({  41*)— OPXiniNa  ob  Vacat- 
ing— INADBQUAOT  OF  PbiCB  IN  CONRXOTIOir 
WITH  Otheb  Objectioks. 

A  sale  of  property  reasonably  worth  $20,- 
000  for  $13,995  wul  be  set  aside,  where  a  party 
to  the  action  was  prevented  from  being  repre- 
sented at  the  sale  by  the  iliness  of  bis  attorney, 
upon  whom  be  relied  to  represent  him,  and  the 
party  filed  his  written  offer,  with  sufficient 
bond,  to  bid  not  less  than  |17,000  npon  a  re- 
sale. 

[Ed.  Note.— For  other  cases,  see  Judicia> 
Sales,  Cent  Dig.  i  79;  Dec.  Dig.  {  41.*] 

Appeal  from  Clrcait  Court,  Daviess  County. 

Action  by  E.  6.  Buckner  and  others  against 
W.  S.  Hazel.  From  an  order  vacating  and 
setting  aside  a  sale  of  property  and  ordering 
a  resale,  defendant  appeals.    Affirmed. 

Birkhead  ft  Wilson,  of  Owensboro,  for  ap- 
pellant Miller,  Sandidge  ft  llalin,  of  Owens- 
boro, for  appellees. 

CLAT,  C.  On  January  6,  1910,  plaintiffs, 
E.  B.  Anderson,  assignee  of  the  Daviess  Cotm- 
ty  Bank  &  Trust  Company,  E.  O.  Buckner, 
and  the  Home  Building  Planing  Mill  Compa- 
ny, instituted  this  action  in  the  Daviess  dr- 
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cult  court  against  the  Eenyon  Realty  Com- 
pany and  others,  for  the  purpose  of  enforcing 
certain  liens  on  the  property  of  that  compa- 
ny, secured  by  Issues  of  first  and  second 
mortgage  bonds.  On  December  20,  1012, 
final  Judgment  was  rendered,  awarding  W.  S. 
Hazel  $9,500,  with  interest,  on  account  of 
first  mortgage  bonds  held  by  him,  and  $4,340, 
with  Interest,  on  account  of  second  mortgage 
bonds.  By  the  same  Judgment  the  Home 
Building  Planing  Mill  Company  recovered 
$620,  with  Interest,  and  E.  G.  Bnckner  $2,400, 
with  Interest,  on  account  of  certain  second 
mortgage  bonds  held  by  them.  Other  credi- 
tors of  the  company  recovered  Judgments  for 
amounts  due  them.  All  the  debts  of  the  de- 
fendant Kenyon  Realty  Company  were  secur- 
ed by  liens  on  certain  real  estate  known  as 
the  Eenyon  Flats.  The  aggregate  sum  for 
which  Judgment  was  rendered  was  $23,605.93. 
W.  S.  Hazel  was  the  president  of  the  Keny<m 
Realty  Company,  and  had  entire  control  of 
Its  property.  He  also  owned  60  per  cent  of 
the  capital  stock  of  that  company. 

Pursuant  to  the  Judgment  the  master  com- 
missioner offered  the  property  for  sale  on 
January  20,  1918.  W.  S.  Hazel  purchased 
the  property  for  $13,995.26,  and  executed 
bond,  as  required  by  the  Judgment.  At  the 
follovlng  February  term  of  the  court  the  sale 
was  reported.  In  proper  time  plalntUts,  E. 
O.  Buckner  and  Home  Building  Planing  Mill 
Company,  filed  exceptions  and  asked  that  the 
sale  be  set  aside  on  the  following  grounds: 
(1)  Gross  Inadequacy  of  price;  (2)  because 
they  relied  on  their  attorney  being  present 
and  representing  them  at  the  sale,  and  of  his 
inability  to  be  present  on  account  of  sickness ; 
(3)  because  the  appraisement  was  very  much 
lower  than  the  actual  value  of  the  property. 
When  the  exceptions  were  filed,  plaintifr  E. 
G.  Buckner  filed  his  written  offer  to  bid  not 
lees  than  $17,000  for  the  property  if  resold, 
and  to  purchase  same  at  that  sum  if  no  high- 
er bid  should  be  made.  He  also  offered  to 
execute  bond  to  secure  the  performance  of 
this  agreement.  Evidence  being  beard  on 
the  exceptions,  the  court  set  aside  the  sale 
and  ordered  a  resale  of  the  property.  Buck- 
ner, as  required  by  the  court,  executed  proper 
bond  obligating  him  to  bid  $17,000  for  the 
property  at  a  resale,  and  to  purchase  same  at 
that  price  If  there  was  no  higher  bid.  The 
purchaser,  W.  S.  Hazel,  appeals. 

According  to  the  testimony  for  Buckner 
and  the  Planing  Mill  Company,  they  fully  ex- 
pected Mr.  Miller,  their  attorney,  to  be  pres- 
ent and  represent  them  at  the  sale.  Mr.  Mil- 
ler, however,  became  ill  on  December  16,  1912, 
and  was  confined  to  his  home  until  January 
29,  1913.  He  then  went  to  Battle  Creek, 
Mich.,  for  treatment  and  rest.  He  did  not 
return  from  Battle  Creek  nntil  the  following 
February,  and  even  then  was  not  able  to  at- 
tend to  business  for  some  time.  It  appears 
that  on  December  28,  1912,  Mr.  Malln,  who 
was    looking    after    Mr.    Miller's    bufdness, 


wrote  to  Buckner  and  the  Planing  Mill  Com- 
pany, advising  them  that  Mr.  Miller  was  not 
able  to  be  at  his  office  on  that  day,  and  had 
requested  him  to  advise  them  that  the  proper- 
ty was  advertised  to  be  sold  on  January  20, 
1913.  The  president  of  the  Planing  Mill 
Company  was  also  absent  on  the  day  of  the 
sale.  The  evidence  farther  shows  that  the 
gross  Income  from  the  property  was  about 
$350  a  month,  while  the  net  income  was  from 
$2,200  to  $2,500  a  year.  A  number  of  wit- 
nesses valued  the  property  at  between  $20,000 
and  $25,000. 

While  It  has  long  been  the  settled  law  of 
this  state  that  a  Judicial  sale  will  not  be  set 
aside  for  mere  inadequacy  of  price,  or  be- 
cause of  a  mere  offer,  accompanied  by  a  suf- 
ficient bond,  to  bid  more  for  the  property  in 
the  case  of  a  resale  (ConcUn  ▼.  Grand  Central, 
etc,  Ass'n,  144  Ky.  237,  138  S.  W.  312;  Har- 
ris V.  Gunnell,  9  S.  W.  376,  10  Ky.  Law  Rep. 
419),  yet  we  have  frequently  held  that,  where 
the  purchase  price  Is  very  much  less  than  the 
real  value  of  the  property,  only  slight  addi- 
tional circumstances  are  required  to  make  it 
the  duty  of  the  chancellor  to  set  aside  the 
sale  The  rule  has  been  frequently  applied 
where  a  party  to  the  action  has  been  pre- 
vented by  casualty  and  misfortune  from  tak- 
ing steps  to  avoid  a  sacrifice  of  the  property 
Involved.  Bean  v.  Haffendorfer,  84  Ky.  685, 
2  S.  W.  556,  8  8.  W.  138,  8  Ky.  Law  Rep. 
739;  Columbia  Finance  &  Trust  Co.  v.  Bates, 
74  S.  W.  248,  24  Ky.  Law  Rep.  2412. 

Counsel  for  Hazel,  however.  Insist  that  the 
additional  eircumstances  are  not  Bn£9clent  In 
this  case.  This  contention  is  based  on  the 
fact  that  Mr.  Malin  advised  Buckner  of  the 
illness  of  his  attorney,  and  at  the  same  time 
notified  him  of  the  date  of  the  sale  It  is 
therefore  argued  that  Buckner  was  apprised 
of  the  fact  that  his  attorney  would  not  be 
able  to  represent  him  at  the  sale.  The  letter, 
however,  does  not  Justify  this  conclusion. 
The  language  employed  is  as  follows:  "To- 
day he  is  not  able  to  be  at  his  office,  and  he 
asked  me  to  advise  yon  that  the  sale  would 
be  on  the  20th  of  January."  At  the  time  the 
letter  was  written  it  was  fully  expected  that 
Mr.  Miller  would  soon  return  to  his  office. 
There  is  no  intimation  in  his  letter  that  Mr. 
Miller  would  not  be  able  to  attend  the  sale, 
or  suggestion  that  Buckner  had  better  get 
some  one  else  to  represent  him  at  the  sale. 
At  the  time  of  the  sale  Buckner  lived  In  Wil- 
mington, Del.  He  says  that  he  fully  expected 
Mr.  Miller  to  be  present  and  represent  him  at 
the  sale.  Relytug  upon  this  fact,  he  did  not 
ask  any  one  else  to  r^resent,  him.  Mr.  Mil- 
ler, on  account  of  illness,  was  not  presoit. 
As  the  property  brought  at  the  sale  only  $13,- 
995.26,  and  as  the  evidence  shows  that  it  was 
reasonably  worth  at  least  $20,000,  we  think 
the  additional  circumstances  are  sufficient  to 
sustain  the  action  of  the  chancellor  in  setting 
the  sale  aside. 

Judgment  affirmed. 
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(0«nit  of  Appeals  of  Kentucky. 
1914.) 


AiMrfl  28, 


1.  Faxsk  Pbktsnses  (i  84*)— Suiticizrot  or 

IRDICTMENT. 

An  iDdictment  safficiently  alleged  an  offense 
nnder  Ky,  St  I  1206,  making  one  guilty  of  an 
offense  who  by  false  pretenses  with  uie  intention 
to  commit  fraad  obtains  another's  signature  to 
a  writing,  the  false  making  whereof  would  be 
forgery,  which  alleged  that  accused  falsely  rep- 
resented himself  to  be  the  agent  of  an  insur- 
ance company  with  authority  to  sell  its  stock, 
and  procured  with  the  intent  to  commit  fraud 
another's  signature  to  a  note ;  it  not  being  neo- 
essaty  to  allege  that  the  representations  which 
induced  the  execution  of  the  note  were  material, 
or  that  the  maker  might  suffer  any  damage 
therefrom. 

[Bid.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  46 ;   Dec  Dig.  {  84.*] 

2.  Fauk  PBETHN8R8  ({  26*)— SinmoixNOT  or 

IKDICTUENT. 

An  indictment  for  obtaining  money  or  prop- 
erty by  false  pretenses,  contrary  to  Ky.  St.  } 
1208,  is  sufficient  if  it  alleys  facts  constituting 
the  offense  with  sncb  certainty  as  to  enable  ac- 
cused to  know  the  nature  of  the  offense  charged 
and  negative  the  matter  as  to  which  the  false 
statement  was  made. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i  31 ;  Dec.  Dig.  }  26.*] 
8.  FALfiB  Pretensm   (J  49*)— Pbosecutioh— 

SumoiEWCY— Faibitt  or  Stathmknt. 
In  a  prosecution  for  obtaining  the  execu- 
tion of  a  note  by  falsely  and  fraudulently  repre- 
senting that  accused  was  the  agent  of  the  insur- 
ance company,  evidence  held  not  to  show  that 
be  was  not  an  agent  of  the  company  and  author- 
ized to  sell  its  stock  as  represented. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  62;   Dec.  Dig.  i  49.*] 

Appeal  tiom  drcnlt  Court,  Hickman 
County. 

W.  C.  Lttcey  was  Indicted  for  obtaining 
property  by  false  pretenses,  and  from  a  Judg- 
ment on  a  directed  verdict  for  defendant, 
tbe  Commonwealtli  appeals.    AfSrmed. 

James  Gamett,  Atty.  Gen.,  and  R.  Ia  Smith, 
Commonwealth's  Atty.,  of  Clinton,  for  the 
Commonwealth.  Robbtais  &  Robblns,  of  May- 
field,  and  Joe  W.  Bennett,  of  Clinton,  for 
appellee. 

CARROLL,  J.  Under  an  indictment  charg- 
ing the  appellee,  Lacey,  with  obtaining  from 
C.  0.  McAllster  a  note  for  |1,000  by  falsely 
and  fraudulently  representing  that  he  was 
the  agent  of  the  Tennessee  Life  Insurance 
Company,  the  parties  went  to  trial  before  a 
Jnry.  At  the  conclusion  of  the  evidence  for 
the  commonwealth  the  trial  Judge  directed  a 
verdict  for  the  defendant,  and  the  common- 
wealth appeals  for  the  purpose  of  having  the 
law  applicable  to  this  class  of  cases  deter- 
mined by  this  court 

A  general  demurrer  to  the  indictment  was 
•Termled,  but  In  behalf  of  the  appellee  It 
Is  now  insisted  that  the  Indictment  was  not 
■offident,  and  therefore  the  court  should  have 
sustained  the  demurrer.    The  indictment  was 


found  under  section  1208  of  die  Kentucky 
statutes,  providing  that:  "If  any  person  by 
any  false  pretense,  statement  or  token,  with 
intention  to  commit  a  fraud,  obtain  from  an- 
other money,  property  or  other  thing  which 
may  be  the  subject  of  larceny,  or  if  he  ob- 
tain by  any  false  pretense,  statement  or 
token,  with  like  intention,  the  signature  of 
another  to  a  writing,  the  false  making  where- 
of would  be  forgery,  he  Shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more 
than  five  years" — and  charged  that:  "W.  O. 
Lacey  did,  by  falsely  and  feloniously  pre- 
tending and  representing  to  C.  0.  McAllster 
that  be  represented  the  Tennessee  Life  Insur- 
ance Company,  which  was  a  corporation  en- 
gaged In  the  life  Insurance  business  in  the 
state  of  Tennessee  by  the  laws  of  said  state 
of  Tennessee,  and  by  so  representing  that 
said  W.  C.  Lacey  was  the  agent  of  the  said 
Tennessee  Life  Insurance  Company,  to  the 
said  C.  O.  McAllster,  obtain  from  the  said 
C.  C.  McAllster  a  note  for  fl,000,  signed 
by  the  said  G.  C.  McAllster  and  made  pay- 
able to  the  said  W.  C.  Lacey,  and  when  In 
truth  and  In  fact  the  said  W.  C.  Lacey  was 
not  the  agent  of  the  said  Tennessee  Life  In- 
surance Company,  neither  did  he  represent 
them  in  any  respect,  nor  was  he  authorized 
to  sell  stock  tor  said  company  by  said  com- 
pany; and,  by  reason  of  defendant's  false 
representations  to  fhe  said  G.  C.  McAllster 
that  the  said  W.  O.  Lacey  was  the  agent  of 
the  said  Tennessee  Life  Insurance  Company, 
and  that  he  represented  them  and  was  au- 
thorized by  said  company  to  sell  said  stock, 
he  did  obtain  from  the  said  C  G.  McAllster 
the  said  $1,000  note;  s&ld  statements,  when 
made  by  defendant  to  said  O.  O.  McAllster, 
were  false,  and  known  by  the  defendant  to  be 
false,  and  the  said  C.  O.  McAllster  would  not 
have  delivered  said  note  to  the  said  W.  G. 
Lacey  except  for  the  fact  that  he  believed 
said  representations  to  be  true;  and  said 
false  representations  were  made  by  the  de- 
fendant with  the  Intent  to  commit  a  fraud 
upon  0.  0.  McAllster." 

[1,  2]  We  think  this  indictment  stated  an 
offense  under  that  part  of  the  statute  pro- 
viding that  any  person  shall  be  guilty  who  by 
false  pretense,  with  the  intention  to  commit 
a  fraud,  obtains  the  signature  of  another  to 
a  writing  the  false  making  whereof  would 
be  forgery.  Under  this  statute.  If  the  defend- 
ant, by  falsely  representing  himself  to  be  the 
agent  of  the  insurance  company,  and  author- 
ized by  it  to  sell  its  stock,  procured,  with 
the  intention  to  commit  a  fraud,  the  signa- 
ture of  McAllster  to  the  note  described  in  the 
indictment,  he  committed  an  offense  against 
the'  statute.  It  was  not  necessary  that  the 
indictment  should  have  charged  that  the  rep- 
resentations that  Induced  McAllster  to  exe- 
cute and  deliver  the  note  were  material,  or 
that  McAllster  suffered,  or  might  thereafter 
suffer,  any  loss  or  damage  on  account  of 


•Vor  ether  eases  see  same  topic  and  wetlon  NUHBBR  la  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  tt  Rep'r  iDdezeK 


Digitized  by 


Google 


972 


165  SOUTHWESTEBN  RBPORTBB 


Wr. 


sigDlng  tbe  note.  It  la  fbe  mere  act  of  ob- 
taining by  false  pretense  or  statement,  with 
the  Intention  to  commit  a  fraud,  the  signa- 
ture of  another  to  a  writing,  the  false  making 
whereof  would  be  a  forgery,  that  constitutes 
the  offense,  and  It  Is  not  essential  to  a  good 
indictment  that  It  should  do  more  than 
state  the  facts  constituting  the  statutory  of- 
fense with  such  certainty  as  to  enable  the  de- 
fendant to  know  the  nature  of  the  offense 
charged  against  him  and  to  negative  by  spe- 
cial aTerments,  tbe  matter  as  to  which  the 
alleged  false  pretense  or  statement  was  made. 
Com.  T.  Sanders,  98  Ky.  12,  82  S.  W.  129,  17 
Ey.  Law  Rep.  644;  Com.  t.  Caldwell,  121 
8.  W.  480;  Com.  y.  Nmmelly,  124  S.  W.  313. 
It  Is  not  a  light  matter  for  one  to  falsely 
represent  himself  as  the  agent  of  a  corpora- 
tion or  an  Individual  when  on  the  faith  of 
such  a  representation  he  induces  another  par- 
ty to  execute  to  him  a  note  or  other  writing. 
McAllster,  for  example,  might  have  been  en- 
tirely willing  to  deal  with  Lacey  as  the  agent 
of  the  Tennessee  Life  Insurance  Company, 
when  he  would  not  have  been  willing  to  deal 
with  him  as  an  Individual.  He  might  have 
been  willing  to  execute  a  note  to  Lacey  be- 
lieving him  to  be  acting  In  the  capacity  of  an 
agent  for  this  company  when  he  would  not 
have  been  willing  to  and  would  not  have  exe- 
cuted the  note  if  he  had  known  that  Lacey 
was  not  the  agent  of  the  company,  or  author- 
Used  to  sell  Its  stock. 

Under  the  authorities  It  cannot  be  doubted 
that  It  is  a  false  pretense  and  a  fraud  for 
a  person  to  go  about  the  country  represent- 
'Ing  himself  to  be  tbe  agent  of  some  corpora- 
tion or  some  Individual  when  by  reason  of 
this  representation  he  is  enabl^  to  secure 
property  or  signatures  to  Instruments  of 
writing  that  he  could  not  have  secured  except 
for  the  representation  and  the  belief  of  the 
defrauded  party  that  It  was  true.  The  books 
are  full  of  Illustrative  cases  on  this  subject. 
In  Bishop's  New  Criminal  Law,  8tb  E}d.,  vol. 
2,  I  438,  the  author.  In  citing  examples  of 
false  pretenses,  says:  "The  representation 
may  be  concerning  his  business,  situation,  or 
standing  in  life;  as,  in  the  Instance  already 
mentioned  of  pretending  to  be  a  member  of 
the  university.  So  where  the  defendant  said 
untruly  that  be  was  a  captain  of  the  Fifth 
Dragoons,  the  indictment  was  held  good. 
And  the  false  pretenses  of  carrying  on  an 
extensive  business  as  auctioneer  and  house 
agent,  of  being  a  chaplain  in  the  army  in 
need  of  money,  and  of  being  a  married  wo- 
man living  with  her  husband  and  authorized 
to  pledge  his  credit,  while  in  fact  she  is  liv- 
ing apart  from  him  on  a  separate  mainte- 
nance, have  been  severally  held  to  be  suffi- 
cient" Other  illustrative  cases  are:  McDowell 
v.  Com.,  136  Ky.  8,  123  S.  W.  313;  Com.  v. 
Ferguson,  135  Ky.  32,  121  S.  W.  967,  24  L. 
R.  A.  (N.  S.)  1101,  21  Ann.  Cas.  434;  Com. 
v.  Scroggin,  60  S.  W.  528,  22  Ky.  Law  Rep. 
1338;  Com.  v.  Murphy,  96  Ky.  28,  27  S.  W. 
859,  Id  Ey.  Law  Rep.  224. 


The  purpose  of  that  ftetnre  of  the  statute 
now  nnder  consideration  was  to  make  It  an 
offense  to  obtain,  by  false  pretenses  or  false 
statements,  the  signature  of  another  to  a 
writing,  the  false  making  of  which  would  be 
forgery,  and  so  when  by  such  pretenses  or 
statements  a  signatore  to  any  instrument,  the 
false  making  of  which  would  be  a  forgery,  is 
procured  vrlth  the  Intent  to  commit  a  fraud, 
this  constitutes  an  offense  against  the  statute, 
without  regard  to  the  value  of  the  instru- 
ment or  the  purpose  for  which  the  fraud  was 
practiced,  and  without  reference  to  whether 
the  party  defrauded  actually  or  ultimately 
suffers  a  loss.  As  said  in  People  ▼.  Oenung, 
11  Wend.  (N.  T.)  18,  25  Am.  Dea  694:  "The 
offense  is  complete  when  the  signature  is  ob- 
tained by  false  pretenses,  with  intent  to  cheat 
or  defraud  another.  It  is  not  essential  to 
the  offense  that  actual  loss  or  injury  diould 
be  sustained."  To  the  same  effect  are:  Com. 
V.  Coe,  115  Mass.  481;  People  v.  Bryant,  119 
Cal.  695,  61  Pac.  960;  People  t.  Cook,  41 
Hun  (N.  Y.)  67;  Lowe  T.  State,  111  Oa.  650, 
36  S.  B.  866. 

Turning  now  to  the  evidence,  we  find  that 
McAlister  executed  and  delivered  to  the  ap- 
pellee a  promissory  note  in  form  as  follows: 
"On  January  first  after  date  I  promise  to 
pay  to  the  order  of  W.  O.  Lacey  one  thou- 
sand dollars,  negotiable  and  payable  at  the 
Citizens'  Bank  of  Water  VaUey,  Kentucky, 
bearing  six  p»  cent  interest.  Feb.  28,  1912. 
0.  O.  McAUster."  And  that  Lacey  at  the 
same  time  delivered  to  McAlister  this  re- 
ceipt: "Received  of  C.  C.  McAlister  the  sum 
of  one  thousand  dollars  In  full  for  four  shares 
of  the  capital  stock  and  subscribed  surplus 
of  the  Tennessee  Life  Insurance  Co.,  at  the 
price  of  $250.00  per  share,  under  the  terms 
of  signed  application  of  even  numbers  here- 
with. W.  C.  Lacey,  Agent"  Lacey  also 
gave  McAlister  the  following  writing:  "One 
year  from  date  I  will  resell  this  stock  and 
refund  the  money  with  10  %  added  if  so  de- 
sired," 

McAlister  testified  that  Lacey  told  him  "he 
was  selling  stock  for  the  Tennessee  Life  In- 
surance Company,  of  Nashville,  Tenn."  Tl^at 
"he  was  agent  for  the  company,  and  was 
selling  its  stock."  Asked  what  induced  him 
to  give  him  this  note,  he  said:  "Because  be 
represented  himself  as  an  agent  of  the  com- 
pany. If  it  had  not  been  for  that  I  would 
not  have  done  it  I  relied  on  his  statement 
that  he  represented  the  company,  and  that 
he  would  deliver  a  thousand  dollars*  worth 
of  stock,  or  the  company  would."  It  further 
appears  from  his  evidence  that  the  note  was 
to  be  placed  In  the  Water  Valley  Bank,  and 
that  the  stock  was  to  be  sent  to  this  bank 
for  delivery  to  McAlister  when  he  paid  the 
note;  that  he  went  to  the  bank  some  time 
afterwards  to  pay  the  note,  but  the  stock 
was  not  there,  and  that  was  the  only  reason 
why  the  note  was  not  paid;  that  some  time 
afterwards,  when  the  stock  had  been  sent  to 
the  bank  to  be  delivered  upon  the  payment 
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of  the  note,  he  refused  to  pay  the  note  or 
take  the  stock,  because  be  had  learned  that 
It  was  not  worth  as  much  as  he  had  agreed 
to  pay  for  It 

3.  C.  Franklin,  another  witness  for  the 
commonwealth,  testified  that  he  was  the  presi- 
dent of  the  Insurance  company.  Asked,  "Was 
Lacey  ever  authorized  by  this  company  to 
sell  their  stock?"  he  answered,  "Not  that  I 
have  any  recollection  of."  He  farther  tes- 
tified that  the  four  shares  of  stock  exhibited 
to  him  at  the  trial  was  genuine  stock  In 
the  company,  and  had  been  Issued  by  the  com- 
pany to  McAUster.  It  further  appears  from 
his  evidence  that  some  shares  of  stock  In 
the  company  had  been  placed  In  the  hands  of 
a  broker  In  Nashville  for  sale,  and  that  the 
four  shares  Issued  to  McAIlster  were  Issued 
In  lieu  of  four  shares  that  had  been  original- 
ly Issued  to  some  other  person,  and  after- 
wards taken  In  by  the  company  and  the  four 
shares  to  McAIlster  Issued  In  thdr  place.  He 
also  stated  that  agents  to  sell  stock  for  the 
company  were  appointed  by  W.  B.  Nelson, 
manager  of  agencies.  It  also  appears  from 
his  evidence  that  the  receipt  given  by  Lacey 
to  McAUster  was  written  on  stationery  print- 
ed for  the  company,  and  furnished  to  their 
general  agents  to  be  given  to  subagents. 

[S]  We  do  not  think  this  evidence  was  suf- 
ficient to  establish  that  Lacey  was  not  an 
agent  for  and  authorized  to  sell  stock  for  the 
company.  It  Is  shown  that  agents  to  sell 
stock  were  appointed  by  the  manager  oi 
agencies,  whose  evidence  does  not  appear  In 
the  record,  that  the  stock  that  liacey  sold 
to  and  agreed  to  and  was  ready  and  willing 
to  deliver  to  I^cAllster  had  been  Issued  by 
the  company  In  a  legitimate  business  way, 
and  was  the  Identical  stock  that  McAIlster 
had  purchased,  and  that  the  writings  evi- 
dencing the  transaction  were  written  on  sta- 
tionery of  the  company.  Under  this  evidence/ 
it  appears  that  Lacey  did  all  that  he  agreed 
to  do,  and  it  Is  further  apparent  that,  al- 
though he  may  not  have  been  directly  ap- 
pointed agent  by  Franklin  as  president,  h* 
had  been  authorized  by  some  person  having 
authority  so  to  do  to  sell  stock  for  the  com- 
pany. So  that  the  statement  that  he  was  au- 
thorized by  the  company  as  an  agent  to  sell 
the  stock  was  substantially  true.  The  evi- 
dence did  not  support  the  charge  in  the  in- 
dictment, and  the  court  properly  directed 
the  discharge  of  the  defendant 

Affirmed.  

COMMONWEALTH  v.  McGARVET. 

(Court  of  Appeals  of  Kentucky.    April  28, 
1914.) 

1.  Indictment  and  Infobmation  (f  105*)— 

SALES    (I  201*)— OWNEBSHIP   OF  GoODS. 

Ordinarily  a  delivery  of  goods  by  the  seller 
to  a  carrier  is  a  delivery  to  the  purchaser,  so 
as  to  make  the  goods  those  of  the  purchaser  for 
the  purpose  of  charging  ownership  In   indict- 


ments, provided  the  goods  delivered  are  of  the 
proper  quality  and  quantity. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 


and  Information,  Cent  Dig.  IS  281,  282 ;    Dec. 
Dig.  1105;*  Sales,  Cent  Dig.  Sir       "  '     ~ 
Dig.  ^  201.*] 


2.  Reobiving  Stoubw  Ooodb  (i  7*)— Allega- 
tions OF  INDIOTICBNT— OWNEBSHIF  OF  PBOP- 
XBTT. 

Under  Or.  Code  Prac.  |  128,  providing  that 
an  erroneous  allegation  as  to  the  owner  of  the 
property  taken  is  not  material  in  charging  an 
ofTense  involving  the  taking  of  property,  if  It 
be  otherwise  described  with  sufficient  certainty 
to  identify  the  act  >t  was  immaterial  that  an 
indictment  for  receiving  stolen  goods,  alleged 
to  be  17  pairs  of  ladies  oxford  shoes,  stolen  by 

5.  from  the  Southern  freight  depot,  alleged  that 
the  owner  of  the  property  was  the  consignor 
instead  of  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  SS  9-14;  Dec.  Dig. 
i  7.*] 

8.  iNDipTMENT  AND  InFOBKATION  (i  105*)— 
AlXBOATIONS  or  OWNKBSBIP. 

Under  Or.  Code  Prac.  i  128,  providing  that 
an  erroneous  allegation  as  to  the  owner  of  the 
property  taken  or  Injured  is  not  material,  if  it 
be  described  in  other  respects  with  sumclent 
certainty  to  Identify  the  act  it  is  immaterial 
whether  the  indictment  correctly  alleged  the 
owner  of  the  property.  If  the  criminal  act  Is 
sufficiently  described  so  as  to  be  identified  as 
the  one  which  accused  Is  called  upon  to  answer. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  K  281,  282 ;  Dec. 
Dig.  {  105.*] 

4.  CBiiaNAL  Law  ({   .363*)— Evidenok  — Res 

GESTiE. 

In  a  prosecntlon  for  receiving  stolen  ^oods, 
consisting  of  17  pairs  of  ladies  shoes,  evidence 
was  admissible  as  res  geste  that,  in  addition 
to  the  property  alleged,  a  large  quantitj;  of  mer- 
chandise, including  other  shoes, ,  neckties,  etc., 
were  found  in  accused's  rooms. 

[Ed.  Notei— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  804;  Dec.  Dig.  §  363.*} 

6.  CsnaNAi,  Law  (|  370*)— Evidence  of  Oth- 

KB  OFFBNBEB— QUILTT  KNOWLEDGE. 

In  a  prosecution  for  receiving  stolen  goods, 
evidence  was  admissible,  to  show  guilty  knowl- 
edge, that  other  goods  than  those  charged  in  the 
Indictment,  which  were  found  in  accused's 
rooms  at  the  same  time,  were  also  stolen,  with- 
out showing  that  accused  knew  that  they  were 
stolen. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  825^29 ;   Dec.  Dig.  i  370.*] 

8.  Cbiiunal  Law  ({  374*)-^ADiaBsioN  of  Ev- 
idence. 

In  a  prosecution  for  receiving  stolen  floods, 
in-order  to  admit  evidence  of  the  finding  m  ac- 
cused's possession  of  other  goods  than  those 
alleged  to  have  been  stolen  it  must  be  shown 
that  such  other  goods  were  also  stolen,  unless 
such  evidence  was  admissible  as  a  part  of  the 
res  gestte. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  835;    Dec  IMg.  §  374.*] 

7.  Receiving   Stolen  Goods  (|  8*)— Adios- 

BION   or   EVIDBNOB. 

In  a  prosecution  for  receiving  stolen  shoes, 
in  which  it  appeared  that  other  goods  were  also 
found  in  accused's  rooms,  evidence  that  witness- 
es packed  and  delivered  to  an  express  company 
certain  goods,  some  of  which  they  afterwards 
saw  among  the  property  found  in  accused's  pos- 
session, was  not  admlKlble,  in  absence  of  evi- 
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dence  tbat  the  good*  ihlpped  wen  itolen  from 
tbe  legal  owaera. 

£E^.  Note.— For  other  cases,  see  ReceiTing  Stol- 
en Goods,  Cent.  Dig.ffU^lS;  Dec.  Dig.!  8.*] 

8.  Wmrassu  di  256,  207*)— Bvidenok. 

The  records  of  an  express  company  as  to 
the  shipment  of  certain  goods  could  only  be  used 
to  refresh  the  memory  by  witnesses  who  made 
them  or  who  had  personal  knowledge  of  the 
facts  testified  ahovt,  and  were  not  admissible  in 
evidence,  nor  could  persons,  who  did  not  make 
them,  testify  as  to  what  they  showed. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Ce«t.  Dig.  il  S74-880,  892 ;  Dec.  Dig.  H  255, 
26T.*] 

9.  Cbiminai.  Law  (|  511*)— Evidencs  ot  Ac- 
compijck— sufficibnct  or  ck)bbobobatioit. 

In  determining  whether  an  accomplice's 
testimony  is  sufficiently  corroborated,  a  proper 
test  is  to  eliminate  from  th^  case  the  accom- 
plice's evidence,  and  then  ascertain  whether 
there  is  sufficient  evidence  left  tending  to  con- 
nect accused  with  the  offense;  the  accomplice 
being  corroborated  if  there  is. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,   Cent.   Dig.   U   1128-1137;   Dec   Dig.   fi 
51L*1 

10.  CBnawAL    Law    (|    511*)— Acoomplicb's 
Evidence— SuiTioixNCT  of  Cobbobobation. 

In  a  prosecution  for  receiving  stolen  goods, 
evidence  other  than  an  accomplice's  testimony 
held  to  connect  accused  with  the  commission  of 
the  ofFense,  so  as  to  sufficiently  corroborate  the 
accomplice  s  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Ii  1128-1137;  Dec.  Dig.  i 
611.*1 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Divi- 
sion. 

Charles  McOarvey  was  indicted  for  know- 
ingly receiving  stolen  goods,  and,  from  a 
judgment  on  a  directed  verdict  for  accused, 
the  Commonwealth  appeals,  and  asks  a  cer- 
tlAcation  of  tbe  law  of  the  case.  Judgment 
as  stated. 

R.  G.  Williams,  pf  Covington.  Common- 
wealth's Atty.,  Jas.  Gamett,  Atty.  Gen.,  and 
O.  S.  Hogan,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. Jno.  B.  O'Neal,  ot  Covington, 
for  appellee. 

HANNAH,  J.  Charles  and  Joseph  IfcGar- 
vey  were  Jointly  indicted  by  the  grand  jury 
of  Kenton  county  tor  the  crime  of  receiving 
stolen  goods,  knowing  them  to  have  been 
stolen.  The  indictment  Charged  that  the  de- 
fendants received  from  one  Charles  Bettman, 
alias  John  Shannon,  and  Albert  Frank  E3b- 
sen  17  pairs  of  ladies  oxford  shoes,  the  prop- 
erty of  the  Krippendorf-Dlttman  Company 
of  Cincinnati,  Ohio,  which  had  by  said  Gan- 
non and  Essen  been  stolen  from  the  Southern 
freight  depot  The  defendants  moved  for  a 
severance;  the  motion  was  sustained;  and 
the  commonwealth  elected  to  try  Charles 
McGarvey  first  At  tbe  conclusion  of  the 
evidence  for  the  commonwealth,  on  motion 
of  defendant,  the  court  first  excluded  from 
the  jury  all  testimony  with  reference  to 
goods  found  in  the  possession  of  the  defend- 
ant other  than  the  shoes,  with  the  receiving 
«f  which  he  was  charged  in  the  indictment 


and  then  directed  a  verdict  for  the  defend- 
ant The  commonwealth  appeals,  and  asks 
a  certification  of  the  law  of  the  case. 

The  order  dismissing  the  defendant  does 
not  state  upon  what  grounds  this  action  was 
taken  by  the  lower  court ;  but  the  motion  for 
peremptory  instruction  made  by  defendant's 
counsel  was  based  upon  the  following  stated 
grounds,  viz.:  That  there  was  a  variance 
between  the  allegation  of  the  indictment  and 
the  proof,  in  respect  of  the  ownership  of  tbe 
stolen  shoes;  that  the  evidence  of  Eissen, 
who  stole  the  shoes  and  sold  them  to  the  de- 
fendant, and  was  therefore  an  accomplice, 
was  not  corroborated;  that  the  connnon- 
wealth  failed  to  show  that  the  defendant  re- 
ceived the  stolen  shoes,  or  that  he  knew  they 
were  stolen. 

1.  As  to  the  matter  of  a  variance  between 
the  indictment  and  the  proof  in  respect  to 
the  ownership  of  the  stolen  shoes,  it  was 
conclusively  shown  by  evidence  that  the 
shoes  in  question  were  part  of  a  shipment, 
consisting  of  two  boxes  of  shoes,  made  by 
the  Krlppendorf-Dittman  Company  of  Cincin- 
nati to  A.  C.  Link,  at  Hickory,  N.  C,  and 
that  said .  shipment  was  delivered  to  the 
freight  depot  of  the  Cincinnati  Southern 
Railroad  in  Cincinnati,  from  which  one  of 
said  boxes  was  stolen  by  Shannon  and  Es- 
sen. 

[1]  As  to  whether  the  shoes  when  stolen 
were  the  property  of  the  shipper  or  of  the 
consignee,  the  rule  has  been  stated  as  fol- 
lows: "Ordinarily  a  delivery  of  goods  by 
the  seller  to  a  carrier  is  a  delivery  to  the 
purchaser,  but  the  delivery  must  be  of  goods 
of  the  proper  quality  and  In  the  proper  quan- 
tity." 36  Cyc.  193.  "And,  since  a  deUvery 
to  a  carrier  under  proper  conditions  is  a  de- 
livery to  the  buyer,  such  delivery  is  suffi- 
cient to  transfer  the  property  in  the  goods, 
subject  to  the  shipper's  right  of  stoppage  In 
transit  The  rule  presupposes,  however,  that 
the  delivery  is  complete ;  that  the  goods  are 
of  the  kind  and  quaUty  and  in  the  quantities 
ordered;  that  they  are  shipped  according  to 
the  directions  given  by  the  buyer ;  that  they 
are  consigned  in  the  name  of  the  buyer;  or 
that  the  bill  of  lading  Is  indorsed  and  de- 
livered so  as  to  confer  on  the  consignee  the 
right  to  receive  tbe  goods  from  the  carrier 
without  reservation."     35  Cyc.  316. 

Having  these  principles  in  mind,  it  is  im- 
possible to  say,  from  the  evidence  in  the  rec- 
ord, whether  the  property  in  the  shoes  had 
passed  from  the  Krlppendorf-Dittman  Com- 
pany to  the  consignee.  Link,  or  not  But, 
for  the  purpose  of  certifying  the  law  of  the 
case,  it  will  be  assumed  that  the  property  in 
the  shoes  had  passed  from  shlpi>er  to  con- 
signee; and  that  therefore  there  was  a  vari- 
ance between  the  allegation  of  tbe  Indict- 
ment and  the  evidence,  in  respect  of  the  mat- 
ter of  the  ownership  of  the  stolen  shoes. 

2.  It  is  contended  by  the  commonwealth 
that,  in  an  indictment  for  this  crime,  a  mte- 
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description  at  ownenblp  Is  not  materiaL 
Section  128  of  tbe  Criminal  Code  Is  as  fol- 
lows: "If  an  offense  Involve  the  commission 
of,  or  an  attempt  to  commit  an  injury  to 
person  or  property,  or  tbe  taking  of  property, 
and  be  described  in  otber  respects  with 
sufficient  certainty  to  identify  the  act,  an 
erroneons  allegation  as  to  the  person  In- 
jured or  attempted  to  be  injured,  or  as  to 
the  owner  of  the  property  taken  or  Injured 
or  attempted  to  be  Injured,  is  not  materiaL" 
This  section  has  been  held  to  apply  to  tbe 
following  crimes:  Housebreaking  (Johnson 
V.  Commonwealth,  87  Ky.  189,  7  S.  W.  927, 
10  Ky.  Law  Bep.  100) ;  burglary  (Olive  v. 
Commonwealth,  6  Bush,  376) ;  obtaining  mon- 
ey under  false  pretenses  (Hennessy  t.  Com- 
monwealth, 88  Ky.  301,  11  S.  W.  13,  10  Ky. 
Law  Bep.  823) ;  arson  (Commonwealth  v. 
Napier,  84  S.  W.  636,  27  Ky.  Law  Bep.  131, 
and  Overstreet  v.  Ciommonwealth,  147  Ky. 
471,  144  S.  W.  761) ;  robbery  (Bibb  v.  Com- 
monwealth, 112  S.  W.  401,  S3  Ky.  Law  Bep. 
726). 

[2]  And  the  court  is  of  the  opinion  that  it 
also  applies  to  indictments  for  the  crime  of 
receiving  stolen  goods,  knowing  them  to  have 
been  stolen.  This  section  was  intended  to 
and  should  especially  be  made  to  apply  to 
just  such  cases  as  this,  where  It  is  prac- 
tically Impossible  to  tell  whether  the  prop- 
erty in  goods  in  the  possession  of  a  common 
carrier  has  passed  to  the  consignee  thereof 
or  still  remains  in  the  shipper. 

[S]  Under  this  section  of  the  Code^  this 
court  has  nnlformly  held  that,  where  the 
act  within  this  section  is  particularly  and 
sufficiently  described  so  that  It  may  be  identi- 
fied aa  the  one  which  the  accused  is  c^ed 
upon  to  answer,  whether  the  owner  of  tbe 
property  takm  or  injured  is  correctly  named 
Is  immaterial.  Taylor  v.  (Commonwealth,  75 
S.  W.  244,  26  Ky.  Law  Bep.  374.  See,  also, 
Newton  v.  (Tonunonwealth,  158  Ky.  5,  164  S. 
W.  108,  in  which  the  court  said  that.  In  an 
indictment  for  receiving  stolen  goods,  tbe 
allegation  of  ownership  is  merely  for  the 
purpose  of  identifying  and  describing  the 
stolen  property,  and  is  not  an  essential  ele- 
ment of  the  crime  denounced  by  the  statute. 

In  fbe  case  at  bar,  the  indictment,  aside 
from  the  allegation  of  ownership  of  the 
stolen  goods,  charged  the  defendant  with  re- 
ceiving 17  pairs  of  ladles  oxford  shoes  which 
had  been  stolen  by  Shannon  and  Essen  from 
the  Southern  freight  depot;  and  It  is  cer- 
,  talnly  sufficient  to  apprise  the  defendant  of 
the  charge  which  he  was  called  upon  to  an- 
swer. 

8.  Tbe  commonwealth  also  complains  of 
the  action  of  the  trial  court  in  excluding 
from  the  Jury  all  the  testimony  with  refer- 
ence to  goods  found  in  the  possession  of  the 
defendant  other  than  the  shoes  mentioned  in 
the  Indictment  It  is  not  clear  from  the  lan- 
guage of  this  order  Just  what  evidence  was 
excluded,  but  it  seems  that  the  court  in- 
tended to  exclude  tb»  testimony  of  the  offi- 


cers, who  seardied  dtfendanf s  rooms,  rela- 
tive to  what  they  found  there,  except  that 
th^  found  therein  the  shoes  mentioned  in 
tbe  indictment,  and  also  the  evidence  show- 
ing that  goods  found  in  defendant's  rooms, 
other  than  the  shoes  named  in  the  indict- 
ment, had  been  owned  by  irtiolfisale  mw- 
chants  of  ClndnnatL 

It  was  shown  in  tbe  evidence  that  the  de- 
fendant, Clharles  McOarvey,  w<as  unmarried; 
that  he  operated  a  saloon  at  1614  Bnssell 
street  In  Covington,  and  lived  in  the  rooms 
upstairs  over  his  saloon.  It  was  shown  that 
tbe  detectives  found  in  the  saloon  and  in  the 
rooms  over  the  saloon  occupied  by  McGarvey. 
In  addition  to  the  shoes  mentioned  in  the  in- 
dictment, a  large  quantity  of  goods  and  mer- 
chandise, among  which  were  127  pairs  of 
shoes,  64  dozen  nec&ties,  67  pairs  of  gloves, 
16  searchlights,  8  bolts  of  cloth,  cutlery, 
dresses,  suits,  dry  goods,  and  notions  of  vari- 
ous kinds.  These  articles  were  scattered  all 
through  the  building ;  quite  a  number  of  shoes 
were  found  in  a  closet;  gloves  and  otber 
articles  were  found  downstairs  behind  tbe 
counter;  and  some  shoes  were  found  under 
the  bar. 

[4]  As  a  part  of  the  res  gest»,  it  was  com- 
petent to  show  what  was  found  In  these  rooms 
as  well  as  the  condition  of  the  house  and 
premises  in  possession  of  the  defendant  where 
the  shoes  mentioned  in  the  indictment  were 
found.  This  was  competent  without  showing 
that  any  of  said  collateral  goods  so  found 
there  were  stolen. 

[i]  And,  in  addition  to  showing  that  these 
goods  were  found  In  the  possession  of  the  de- 
fendant when  he  was  arrested,  it  was  also 
competmt,  for  the  purpose  of  showing  guilty 
knowledge  upon  tbe  part  of  the  defendant 
that  the  shoes  mentioned  in  the  Indictment 
were  stolen  property,  to  show  that  these 
other  goods  found  upon  tbe  premises  were  al- 
so stolen  property.  Devoto  v.  Common- 
wealth, 60  Ky.  (8  Mete.)  417;  Common- 
wealth V.  Grief,  27  8.  W.  814,  16  Ky.  Law 
Bep.  108.  And,  to  make  such  evidence  com- 
petent, it  is  not  incumbent  upon  the  prosecu- 
tion to  show  that  tbe  defendant  knew  that 
such  other  goods  were  stolen.  Chamberlayne 
on  EJvldence,  i  3237;  Wlgmore  on  Evidence, 
}  326. 

[I]  But  the  evidence  offered  relative  to 
goods  found  in  the  possession  of  the  defend- 
ant, other  than  those  charged  in  tbe  Indict- 
ment, xmless  such  evidence  Is  part  of  tbe  res 
gestte,  must  be  such  evidence  as  will  prove 
such  other  goods  to  be  stolen.  In  en  attempt 
to  prove  that  these  other  goods  were  stolen, 
tbe  commonwealth  introduced  tbe  following 
evidence: 

[7]  A  shipping  (derk  and  a  bill  clerk  In  the 
employment  of  Bischoff-Stem-Btein  Cktmpany 
testified  that  they  packed  in  a  box  and  de- 
livered to  the  United  States  Express  Cknn- 
pany  on  March  10,  1013,  five  coats,  consign- 
ing them  to  TtodE  Bros,  North  Vernon,  Ind., 
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and  that  they  afterwards  saw  some  of  these 
coats  among  the  property  fonnd  in  defend- 
ant's poasesalon  when  he  was  arrested.  Bat 
no  other  evidence  was  offered  relative  to 
these  goods  having  been  stolen. 

Before  such  evidence  conld  be  competent,  it 
was  necessary  to  show  that  the  owner  or  Tper- 
sons  legally  in  or  entitled  to  the  possession  of 
such  goods  had  been  deprived  of  the  posses- 
sion thereof,  and  this  was  not  done  with 
reference  to  these  coats. 

[S]  A  clerk  in  the  employment  of  the  Unit- 
ed States  Express  Company  and  a  clerk  in  the 
employment  of  the  Cincinnati  Transfer  Com- 
pany testified  concerning  what  the  records  of 
their  respective  companies  showed  with 
reference  to  certain  shipments  of  goods  found 
In'  the  possession  of  defendant  These  wit- 
nesses did  not  make  the  records  from  which 
they  testified;  and,  even  if  they  had,  sudi 
records  were  not  admissible  in  evidence; 
they  could  only  be  used  by  the  persons  who 
made  them,  or  by  witnesses  who  had  personal 
knowledge  of  the  facts  testified  about,  for 
the  purpose  of  refreshing  the  recollection  of 
such  vrltness. 

4.  As  to  the  claim  that  there  was  no  cor^ 
roboration  of  the  evidence  of  the  accomplice, 
it  was  shown  by  Essen  that  he  and  Shannon 
stole  the  shoes  from  the  freight  depot;  that 
they  were  guided  to  McGtirvey's  saloon  by  a 
man  named  "Dutch";  and  that  they  there 
sold  to  McOarvey  the  17  pairs  of  shoes  for 
$2.  The  shoes  were  proven  to  have  been  of 
the  value  of  about  $30,  and  were  found  in 
McOarvey's  possession  under  such  drcum- 
stances  as  w^e  sufficient  to  Justify  the  in- 
ference of  guilty  knowledge  of  their  stolen 
character. 

Section  241  of  the  Orlmlnal  Code  provides 
that:  "A  conviction  <ftinnot  be  had  upon  the 
testimony  of  an  accomplice,  unless  corrobo- 
rated by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense; and  the  corroboration  is  not  suf- 
ficient if  It  merely  show  that  the  offense  was 
committed,  and  the  circumstances  thereof." 

[I]  In  the  note  to  Stone  v.  State,  98  Am. 
St.  Bep.  169,  Is  found  a  good  test  of  the  suf- 
ficiency of  corroboration  of  the  testimony  of 
an  accomplice,  quoted  from  Welden  v.  State, 
10  Tex.  App.  400.  "Eliminate  from  the  case 
the  evidence  of  the  accomplice,  and  then  ex- 
amine the  evidence  of  the  other  witness  or 
witnesses  with  the  view  to  ascertain  if  there 
be  inculpatory  evidence — evidence  tending  to 
connect  the  defendant  with  the  offense.  If 
there  is,  the  accomplice  is  corroborated." 

[10]  Applying  this  test  to  the  facts  In  the 
case  at  bar,  eliminating  the  evidence  of  E^s- 
een,  It  Is  at  once  apparent  that  there  is  ample 
evidence  tending  to  connect  McGarvey  with 
the  commission  of  the  offense  vritb  which  he 
was  charged.  The  accomplice  was  sufficiently 
corroborated. 

The  variance  between  the  allegation  of  the 


indictment  and  tbe  «vldenc»  as  to  Oie  owner- 
ship of  the  ptovertr  stolen  was  not  material ; 
the  evidence  of  the  offloera  showing  what  was 
found  (m  tbe  premises  in  possession  of  de- 
fendant and  the  condition  In  wUch  it  was 
fonnd  was  competoit;  the  accomplice  was 
sufficiently  corroborated;  and  the  conrt  err- 
ed in  directing  a  verdict  for  the  defendant 

This  opinion  Is  ordered  to  be  certified  to 
the  trial  court  as  the  law  of  the  case. 


STARK  V.  SCOTT. 

(Conrt  of  Api>eals  of  Kentucky.     April-  28, 
1914.) 

1.  liANDLOSD  AND  TKNANT  (|  291*) — RECOV- 
ERY OF  Possession  bt  Iiandix>bd— Fobciblb 
Detainkb— Judgment. 

A  judgment  in  a  forcible  detainer  suit  will 
not  be  reversed  because  it  failed  to  find  plain- 
tiff guilty  of  detaining  parts  of  the  premises 
which  the  warrant  did  not  charge  him  with 
holding. 

[ESd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  1217-1241,  1243-1209; 
Dec.  IMg.  I  291.»1 

2.  LlANDLOBD    AND    TENANT    (|   291*)— RECOT- 

ebt  or  Possession  by  Lessob— Nature  or 

Pboceedino. 

A  tenant's  liability  to  restore  premises  to 
their  former  condition  cannot  be  passed  on  in 
a  forcible  detainer  proceeding,  for  in  sncb  pro- 
ceeding the  only  issue  is  that  of  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  1217-1241.  1243-1260: 
Dec.  Dig.  f  291.*] 

Appeal  from  Circuit  Oourt,  Warren  County. 

Action  by  J.  Dan  Stark  against  V.  R.  Scott 
EVom  the  judgment,  plaintiff  appeals.  Af- 
firmed. 

John  M.  Galloway,  Wright  &  McEIroy  and 
W.  B.  Gaines,  all  of  Bowling  Green,  for  ap- 
pellant Bradburn  &  Basham  and  Sims  A 
Bodes,  all  of  Bowling  Green,  for  appellee. 

CIiAT.  C.  In  1903  iMrs.  Mary  B.  Moore 
was  the  owner  of  a  storehouse  on  Collie 
street  In  Bowling  Green,  Ky.  The  bnlldinK  is 
three  stories  high.  On  tbe  first  floor  there 
Is  a  storeroom  20  feet  wide  and  80  feet  long: 
Up  to  the  year  1911  there  was  a  hallway  on 
the  south  side  of  the  storeroom  about  seves 
feet  wide,  extending  from  College  street  to 
the  lot  in  the  rear,  and  separated  frcNn  tbe 
storeroom  by  a  studded  partition,  thus  afford- 
ing an  entrance  to  and  from  said  hall  both 
from  the  front  and  rear  of  the  buUdtng.  On 
the  south  side  of  the  hallway,  next  to  tbe  ont- 
slde  wall,  beginning  a  few  feet  from  College 
street,  is  a  stairway  leading  to  tbe  second 
floor.  In  tbe  back  part  of  the  hallway  la 
another  stairway  leading  from  the  first  floor 
to  the  second  floor.  The  two  stairways  were 
about  three  feet  wide. 

On  January  2, 1903,  Mrs.  M.  B.  Moore  leas- 
ed the  storeroom  to  T.  B.  Scott  for  a  month- 
ly rental  of  $20  for  the  year  1908,  and  a 
monthly  rental  at  $25  for  the  year  1904,  with 
tbe  privilege  of  occupying  the  storeroom  four 
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years  longer.  Ob  Jannary  1,  1906,  by  a  writ- 
ten indorsement  on  the  lease,  Scott  was  given 
the  priTilege  of  extending  the  storeroom  at 
his  own  expense.  At  the  same  time  he  was 
given  the  privilege  of  occnpylng  the  store- 
room for  a  period  of  ten  years  longer  at  a 
monthly  rental  of  |23. 

On  June  1,  1910,  the  owner,  who  In  the 
meantime  had  married  H.  F.  Snttle,  and  who 
was  then  known  as  M.  B.  Suttle,  rented  to 
V.  R.  Scott  the  npstalrs  portion  of  the  build- 
ing for  a  period  of  one  year,  with  the  priv- 
ilege of  seven  years,  beginning  on  January 
1, 1011.  Under  this  lease  Scott  was  given  the 
privilege  of  moving  the  wall  of  the  storeroom 
over  against  the  stairway,  and  of  making  a 
modern  front  to  the  storeroom.  The  lease 
further  provided  that,  in  the  event  the  up- 
stairs of  the  building  was  sold  pursuant  to 
an  option  given  to  W.  H.  Blakely  ft  Co.,  Scott 
was  to  surrender  the  upstairs  within  one  year 
from  the  date  on  which  he  had  notice  of  sale. 

Pursuant  to  the  option  given  Blakely  ft 
Co.,  appellant,  J.  D.  Stark,  became  the  owner 
of  the  building  in  the  month  of  June,  1912. 
On  June  17, 1912,  he  served  written  notice  on 
Scott  to  vacate  the  entire  second  and  third 
stories  of  the  building,  and  also  the  stairways 
leading  from  said  second  and  third  stories  to 
College  street  and  the  backyard  and  the  cel- 
lar. He  also  notified  Scott  to  restore  the 
brick  iiartitlon  wall  to  Its  original  position, 
and  to  rebuild  the  back  stairway,  which  had 
been  removed. 

On  June  18, 1913,  appellant,  Stark,  brought 
this  action  of  forcible  detainer  in  the  Warren 
county  court  against  Scott,  alleging  that 
Scott  forcibly  detained  "the  two  upper  stories 
over  the  room  on  College  street  In  Bowling 
Green,  Ky.,  occupied  by  him  as  a  store,  and 
the  cellar  under  said  store,  and  the  yard 
back  of  said  store."  That  court  rendered 
judgment  in  favor  of  appellant  Thereupon 
appellee,  Scott,  the  defendant  in  the  forcible 
detainer  proceeding,  traversed  the  finding  of 
the  county  court,  and  the  proceeding  was 
transferred  to  the  circuit  court  The  evi- 
dence disclosed  that  Scott  had,  long  prior 
to  the  proceeding,  delivered  possession  of  the 
second  and  third  stories.  The  circuit  court 
adjudged  that  Stark  and  Scott  were  entitled 
to  the  Joint  use  of  the  back  lot;  that  Scott 
should  surrender  possession  of  the  cellar; 
and  that  he  was  also  guilty  of  detaining  the 
front  entrance.  From  that  Judgment  Stark 
appeals. 

It  is  the  contention  of  appellant  that  the 
court  erred  In  refusing  to  award  him  fall 
possession  of  the  hallway,  as  it  was  when 
leased  by  Scott  and  in  not  requiring  Scott 
to  restore  the  hallway  and  back  stairs  to 
thdr  former  condition,  and  in  not  holding 
that  appellant  was  entitled  to  the  exclusive' 
possession  of  the  back  yard.  We  deem  it  ua- 
necessary  to  enter  into  a  consideration  of  the 
various  phases  of  the  case  discussed  by  coun- 
sel.    As   before   stated,   appellant   charged 


Scott  with  forcibly  detaining  the  two  upper 
stories,  the  cellar,  and  the  back  yard,  and 
the  warrant  Issued  by  the  county  Judge  speci- 
fied the  above  parts  of  the  building  and  no 
other.  This  warrant  was  never  amended. 
With  the  exception  of  the  back  yard,  the 
Judgment  of  the  trial  court  Is  folly  as  broad 
as  the  warrant  The  trial  court  did  not 
err  in  its  finding  In  regard  to  the  back  yard. 
Its  use  is  necessary  for  the  enjoyment  of 
both  parties  of  the  building,  and  it  is  also 
embraced  in  Scott's  second  lease. 

[1,2]  As  to  the  other  portion  of  the  prem- 
ises, and  as  to  the  obligation  of  Scott  to  re- 
store former  conditions,  it  is  snffldent  to  say 
that  we  will  not  reverse  a  judgment  of  a 
trial  court  for  a  failure  to  adjudge  a  party 
guilty  of  detaining  certain  parts  of  premises 
which  the  warrant  does  not  charge  him  with 
detaining.  Nor  is  it  proper,  in  such  a  pro- 
ceeding, to  pass  on  the  liability  of  the  tenant 
to  restore  ttie  premises  to  their  former  con- 
dition. It  is  well  settled  that  a  proceeding 
of  forcible  detainer  raises  no  issue  except 
tliat  of  possession.  It  is  not  a  remedy  that 
extends  to  other  matters  of  dispute  between 
the  parties.  Mansfield  v.  Duval),  2  Bibb,  682 ; 
Smith  V.  Dedman,  4  Bibb,  192;  Clark  v. 
Snow,  24  Tex.  242.  There  being  no  cross-ap- 
peal by  appellee,  the  propriety  of  the  Judg- 
ment BO  far  as  he  Is  concerned,  is  not  be- 
fore us. 

Judgment  affirmed. 


THOMPSON  V.  ARCHIE'S  ADM'B. 

(Coort  of  Appeals  of  Kentucky.    April  28, 
1914.) 

1.  EXKCUTOBS    AND   ADUINIBTRATOBS   (|  17*)— 

Appointicent— Pkbsons  Afpointxd. 

Ky.  St  {  3896,  provides  that  the  court  shall 
grant  administration  to  the  relatives  of  decedent 
who  apply  for  the  same,  preferring  the  surviv- 
ing huBDand  or  wife,  and  then  snch  others  as 
cure  next  entitled  to  distribution.  Section  3887 
provides  that,  if  no  Buch  person  applies  for  ad- 
ministration at  the  second  county  court  from 
intestate's  death,  the  court  may  grant  admin- 
iatration  to  a  creditor,  or  to  any  other  person, 
in  its  discretion.  Held  that,  where  a  resident 
dies  leaving  no  resident  next  of  kin  entitled  to 
administer  his  estate,  the  coart  may,  at  any 
time  after  his  death,  grant  letters  of  admin- 
istration to  a  suitable  person,  though  he  be  not 
a  creditor ;  the  court  not  being  required  to  wait 
until  the  second  county  court  to  grant  letters 
to  one  not  a  creditor. 

[Ed.  Note.— For  other  cases,  see  Bxeeutors 
and  Administrators,  Cent  Dig.  il  43-68:  Dec. 
Dig.  I  17.»] 

2.  executobs  and  ad1unibtbat0b8  ({  32*)— 
Appointment — ^Appointment  Befobe  Sec- 
ond Tbbm. 

If  a  stranger  or  creditor  is  api>ointed  be- 
fore the  second  county  court  after  intestate's 
death  and  thereafter  but  before  the  second  term 
one  entitled  to  administer  under  section  3896  ap- 
plies for  letters,  the  court  should  set  aside  the 
order  granting  administration  and  appoint  the 
person  entitled,  though  such  premature  appoint- 
ment is  merely  voidable  and  not  void. 

['EjA.  Note. — For  other  cases,  see  Dxecnton 
and  Administrators,  Cent  Dig.  (I  191-212; 
Dec.  Dig.  §  32.*] 
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3.  EbCEOOTOBS  Ain>  Administbators  (|  17*)— 
Appointment— DiscEKTioN  of  Coubt. 

Unless  relatives  of  intestate  or  persons  next 
entitled  to  distribution  apply  for  appointment 
as  administrator,  pursuant  to  Ky.  Kt.  §  3896, 
requiring  letters  to  be  granted  to  Intestate's 
relatives,  and  then  to  such  others  as  are  next 
entitled  to  distribution,  the  person  appointed, 
as  well  as  the  lime  of  appointment,  is  left  to 
the  court's  discretion,  under  section  S897,  pro- 
viding that,  if  the  persons  designated  in  the 
previous  section  do  not  apply  for  administra- 
tion at  the  second  county  court  from  intestate's 
death,  the  court  may  grant  administration  to 
a  creditor  or  other  person  in  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {|  43-€9 ;  Dec. 
Dig.  f  17.*] 

Appeal  from  Circuit  Court,  Mason  County. 

Proceeding  by  Elizabeth  C.  Thompson 
against  Stephen  Archie's  Administrator. 
From  a  judgment  sustaining  a  demurrer  to  the 
petition,  plaintiff  appeals.    Affirmed. 

Allan  D.  Cole,  of  MaysTllle,  for  appellant. 
Tho&  D.  Slattery,  of  Maysville,  for  appellee. 


CAEROIil,,  J.    On  the 


day  of  May, 


1013,  Charles  A.  Slattery  was  granted  letters 
of  administration  by  the  Mason  county  court 
upon  the  estate  of  Stephen  Archie,  deceased, 
and  thereupon  qualified.  A  few  days  there- 
after, and  during  the  month  of  May,  Eliza- 
beth C.  Thompson,  a  sister  of  the  deceased, 
and  a  resident  of  the  state  of  West  Virginia, 
filed  her  petition  In  the  county  court,  in  which 
she  averred  that  Slattery,  who  was  not  of 
kin  to  or  a  creditor  of  the  deceased,  iwas  ap- 
pointed administrator  of  his  estate  before 
the  second  county  court  after  his  death,  and 
therefore  his  appointment  was  void,  and  she 
aslied  that  the  order  appointing  him  be  set 
aside,  on  the  ground  that  the  deceased  had 
a  creditor  in  this  state  who  was  qualified 'to 
act  and  should  have  been  appointed.  To  this 
petition,  as  amended,  a  demurrer  was  sus- 
tained by  the  county  court,  and,  upon  appeal 
to  the  circuit  court  by  Mrs.  Thompson,  the 
judgment  of  the  lower  court  was  affirmed. 

It  appears  from  the  record  that  the  de- 
ceased left  surviving  him,  as  hla  only  heir 
at  law,  Mrs.  Thompson,  who  was  a  nonresi- 
dent of  the  state,  and  there  Is  no  showing 
that  Slattery  was  not  a  suitable  person  to 
act  as  administrator  or  any  reason  assigned 
for  asking  his  removal,  except  that  his  ap- 
pointment was  made  prematurely.  In  short, 
the  argument  for  the  appellant  Is  that,  where 
a  resident  of  Kentucky  dies  leaving  creditors, 
but  no  next  of  kin  who  are  residents  of  the 
state,  the  court  has  no  jurisdiction  to  grant 
letters  of  administration  to  any  person  ex- 
cept a  creditor  until  the  second  county  court 
day  after  bis  death,  and  therefore  the  county 
court  was  without  jurisdiction  to  appoint 
Slattery,  and  the  order  making  his  appoint- 
ment was  void. 

Section    SS96   of  the   Kentucky    Statutes 


reads:  "The  court  haring  jurisdiction  shall 
grant  administration  to  the  relations  of  the 
deceased  who  apply  for  the  same,  preferring 
the  surviving  husband  or  wife,  and  then  sndi 
others  as  are  next  entitled  to  distribution,  or 
one  or  more  of  them  who  the  court  Ethall 
judge  will  best  manage  the  estate."  Section 
3897  provides :  "If  no  such  person  apply  for 
administration  at  the  second  county  court 
from  the  death  of  an  intestate  the  court  may 
grant  administration  to  a  creditor,  or  to  any 
other  person,  In  the  discretion  of  the  coart" 
This  statute  does  not  mean  that  the  court  is 
without  power  to  grant  administration  imtil 
the  second  county  court  from  the  death  of 
the  intestate,  unless  some  of  the  persons  de- 
scribed in  section  3896  apply  for  adminis- 
tration before  that  time.  In  the  case  we 
have,  the  intestate  had  no  kin  entitled  to  ad- 
minister on  his  estate;  his  only  heir  at  law 
being  a  nonresident  of  the  state  and  there- 
fore disqualified.  It  does  appear  that  he  left 
creditors  who  were  residents  of  this  state, 
but  no  one  of  these  creditors  applied  for  ad- 
ministration on  his  estate,  nor  are  any  of 
them  complaining  of  the  appointment  of  Slat- 
tery. Indeed,  If  a  creditor  had  applied  for 
administration  on  the  second  county  court 
day  after  the  death  of  the  Intestate,  or  be- 
fore that  time,  the  court  would  have  been 
under  no  statutory  duty  to  appoint  the  credi- 
tor, as  it  is  provided  that  the  "court  may 
grant  administration  to  a  creditor,  or  to  any 
other  person,  in  the  discretion  of  the  court" 

[1]  We  think,  therefore^  that  when  a  resi- 
dent citizen  of  this  state  dies,  leaving  sur- 
viving him  no  next  of  kin  who  are  entitled  to 
administer  on  his  estate,  that  the  court  may, 
at  any  time  after  his  death,  grant  letters 
of  administration  to  some  suitable  person, 
although  such  person  may  not  be  .a  creditor 
of  the  Intestate,  and  the  appointment  may 
be  made  before  the  second  county  court  from 
the  death  of  the  Intestate.  A  case  might 
arise  in  which  it  would  be  almost  indispen- 
sable that  administration  should  be  promptly 
granted  on  the  estate  of  a  person  who  left 
surviving  him  no  next  of  kin  to  act  as 
administrator.  In  some  instances  it  might 
work  serious  embarrassment  and  loss  to  the 
estate  if  administration  could  not  be  granted 
until  the  second  term  of  the  county  court 
after  the  death  of  the  Intestate,  and  we  per- 
ceive no  reason  why,  when  a  state  of  case 
like  the  one  before  us  Is  presented,  the  court 
should  not  act  promptly. 

[2]  Of  course,  if  the  apiKtintment  of  a 
stranger  or  a  creditor  is  made  before  the 
second  county  court  after  the  death  of  the 
Intestate,  and  some  person  entitled  to  ad- 
ministration, under  section  3896,  should  ap- 
ply before  the  second  term  of  the  county 
court  after  the  death  of  the  Intestate  and  ask 
permission  to  quality,  the  court  should  set 
aside  the  order  granting  administration  and 
appoint  the  person  entitled  and  competent 
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to  qualify.  Bat  tUs  .premature  appointment 
would  not  be  void,  bat  merely  voidable. 
Jjeach  V.  Owensboro  Street  By.  Co.,  137  Ky. 
292,  126  8.  W.  708. 

Counsel  for  appellant  relies  on  the  case  of 
Young's  Adm'r  t.  Louisville  &  Nasbville  R. 
B.  Co.,  121  Ky.  483,  89  S.  W.  475,  28  Ky. 
Law  Rep.  451,  as  authority  for  the  proposi- 
tion that  the  county  court  has  no  Jurisdic- 
tion to  g^nt  letters  of  administration  be- 
fore the  second  county  court  day,  if  the  de- 
ceased left  any  creditors  in  this  state,  al- 
though he  might  have  no  resident  kin.  But 
we  do  not  understand  this  case  to  hold  that 
the  court  must  delay  granting  the  adminis- 
tration to  await  the  pleasure  of  some  credi- 
tor, or  that,  if  a  creditor  applies  on  or  before 
the  second  county  court  day,  and  asks  that 
a  stranger  previously  appointed  shall  be  re- 
moved and  the  appointment  given  to  him 
merely  because  he  is  a  creditor,  the  court 
must  grant  his  request.  In  the  Toung  Case, 
the  question  before  this  court  was  the  right 
of  the  county  court  to  grant  letters  of  ad- 
ministration before  the  second  term  after 
the  death  of  the  intestate,  who  had  no  kin 
residing  in  this  state.  It  is  true  that,  in 
the  course  of  the  opinion,  some  reference  is 
made  to  creditors  in  the  same  connection 
with  the  reference  to  next  of  kin,  but  the 
creditors  were  referred  to  merely  because 
it  api)eared  from  the  whole  case  that  the 
deceased  did  not  leave  surviving  him  either 
next  of  kin  or  creditors,  and  so  the  court 
spoke  of  them  In  the  same  connection.  But, 
in  coming  to  decide  the  precise  question,  the 
court  said:  "Appellee's  counsel  contends 
that  the  power  to  appoint  any  person  as  ad- 
ministrator at  the  first  term  of  the  court 
after  the  death  of  the  decedent  depends  up- 
on the  question  as  to  whether  or  not  the 
person  to  be  appointed  is  a  distributee  of  the 
estate  of  deceased;  that  the  relationship  Is 
a  Jurisdictional  fact,  and  without  it  the 
court  had  no  Jurisdiction  to  appoint  any  oth- 
er than  a  distributee  untU  after  the  second 
term  of  the  county  court  after  the  death  of 
the  decedent.  We  cannot  agree  to  this  prop- 
osition. Section  1057  of  the  statutes  con- 
fers the  Jurisdiction  upon  the  county  court 
The  other  sections  referred  to  delay  him  In 
the  exercise  of  that  Jurisdiction  until  after 
the  second  county  court  for  the  benefit  of 
the  relatives  in  case  they  see  proper  to  ap- 
ply. But,  when  there  are  no  relatives,  as  In 
this  case,  there  can  be  no  reason  for  the  de- 
lay by  the  county  court  in  the  exercise  of  its 
Jurisdiction."  And  it  was  not  intended  by 
this  case  to  take  from  the  court  Jurisdiction 
to  appoint  a  stranger  because  the  deceased 
may  have  left  creditors. 

[3]  The  statute  is  only  mandatory  tn  giv- 
ing the  preference  to  the  persons  mentioned 
in  section  3806.  Unless  one  of  these  describ- 
ed persons  is  eligible  for  appointment  and 
applies  therefor,  then  the  time  of  appoint- 
ment, as  weU  as  the  person  to  be  appointed. 


is  left  to  the  discretion  of.  the  court    Spayd 
V.  Brown,  102  S.  W.  823,  31  Ky.  Law  Rep. 
438. 
The  lodgment  Is  afBtmed. 


COMMONWBAI/TH  v.  CAMBBON'S  EX'S. 


(Court  of  Appeals  of  Kentucky. 
1914.) 


April  28, 


Taxatiow  (J  886*)— Inhemtanob  Taxes  — 
Time  roa  Asckbtainment— Statutobt  Pro- 
visions. 

A  will  whereby  testator  gave  his  estate  to 
his  wife  for  life,  to  manage  as  she  might  de- 
sire, and  whereby  he  appointed  her  executrix 
without  bond,  and  without  being  required  to  file 
any  appraisement  or  account  and  whereby  the 
estate  after  her  death  Bhould  pass  to  nephews 
and  nieces,  gave  to  the  wife  more  than  a  mere 
life  estate,  and  the  value  of  the  estate  passing 
to  the  nephews  and  nieces  coold  not  be  apprais- 
ed for  an  Inheritance  tax  imposed  by  Ky.  St. 
§§  42Sla,  4281b,  until  the  death  of  the  wife. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |i  1706,  1707;  Dec.  Dig.  {  885.  •] 

Appeal  from  Circuit  Court  Marion  County. 

Action  by  the  Commonwealth  of  Kentucky, 
by  a  revenue  agent,  against  O.  C.  Cambron's 
executrix.  From  a  Judgment  dismissing  the 
petition,  plaintiff  appeals.    Affirmed. 

H.  S.  McElroy,  of  Lebanon,  and  B.  W.  Gil- 
fillan,  of  Covington,  for  the  Commonwealth. 
H.  W.  Rives,  of  Lebanon,  for  appellee. 

HANNAH,  J.  The  inheritance  tax  act  in 
so  fbr  as  applicable  to  this  case,  contains  the 
following  provisions: 

"All  property   which  shall  pass  by   will 

•  •  •  from  any  person  •  •  •  other 
then  to,  or  for  the  use  of  his  or  her  father, 
mother,  husband,  wife,  lawful  issue,  the  wife 
or  widow  of  a  son,  or  the  husband  of  a 
daughter,  or  any  child  or  children  adopted  as 
such  on  conformity  with  the  laws  of  the  com- 
monwealth of  Kentucky,  any  Uneal  descend- 
ant of  such  decedent  bom  in  lawful  wedlock, 
shall  be  and  is  subject  to  a  tax  of  five  dol- 
lars on  every  hundred  dollars:  *  •  * 
Provided,  that  the  first  five  hundred  dollars 
of  every  estate  shall  not  be  subject  to  such 
duty  or  tax."  Section  4281a,  Kentucky  Stat- 
utes. 

"When  any  grant  •  gift  devise,  legacy  or 
succession  upon  which  a  tax  is  Imposed  by 
section  one  of  this  article  [4281a]  shall  be  an 
estate.  Income,  or  interest  for  a  term  of  years 
or  for  life,  or  determinable  upon  any  future 
or  contingent  event  or  shall  be  a  remainder, 
reversion  or  other  expectancy,  real  or  per- 
sonal, the  entire  property  or  fund  by  which 
such  estate,  income  or  interest  is  supported, 
or  of  which  it  Is  a  part  shall  be  appraised 
Immediately    after    the.   death    of   decedent 

*  *  *  and  the  tax  prescribed  shall  be  im- 
mediately due  and  payable."  Section  4281b, 
Kentucky  Statutes. 

The  last  will  of  C.  O.  Oambron,  which  was 
duly  probated  in  the  Marion  county  court  on 
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December  4,  1911,  contained  the  fdlowlng 
daosea: 

"Item  8.  As  a  testimonial  of  the  love  I 
bear  my  dear  wife,  Mary  C.  Cambron,  and 
recognizing  the  fitct  that  during  onr  married 
life  she  lias  been  to  me  a  helpmate  indeed, 
and  has  aided  and  assisted  me  In  accumulat- 
ing and  saving  the  property  I  possess,  I  give, 
devise  and  bequeath  to  her  during  her  natu- 
ral life  (excepting  the  bequests  hereinbefore 
mentioned)  my  entire  estate,  both  real,  per- 
sonal and  mixed,  wheresoever  and  whatso- 
ever it  may  be,  to  use  and  control  and  man- 
age the  same  as  she  may  desire,  without 
question  from  any  one  and  without  impeach- 
ment for  waste,  and  I  nominate,  constitute 
and  appoint  her  executrix  of  this,  my  last 
will,  expressly  desiring  and  stipulating  that 
she  shall  not  give  bond  or  security,  or  to  be 
required  to  make  or  file  any  appraisement  or 
inventory  of  any  settlement  or  account  And 
the  special  bequests  hereinabove  provided  are 
to  be  paid  at  such  time  as  may  suit  her 
convenience  within  two  years  after  my  death, 
and  no  interest  shall  be  charged  thereon  dur- 
ing any  part  of  said  time. 

"Item  4.  After  the  death  of  my  wife,  Mary 
C.  Cambron,  I  desire  my  estate  to  be  di- 
vided as  follows,  viz.:  One-half  of  my  es- 
tate, real  and  personal,  to  be  divided  equally 
between  my  nephews,  Charles  C.  McGill  and 
Stephen  C.  McOlU,  the  children  of  my  de- 
ceased sister,  Martha  A.  McGlll.  And  the 
remaining  one-tialf  of  my  estate,  real  and 
personal,  to  be  divided  equally  between  the 
children  of  my  deceased  brother,  Stephen 
Horace  Cambron." 

TUs  action  was  instituted  in  the  Marion 
county  court  by  the  commonwealth,  through 
a  revenue  agent,  against  Mary  O.  Cambron, 
as  executrix,  seeking  an  appraisement  of  the 
estate  for  the  purpose  of  a  recovery  of  the 
inheritance  tax  thereon.  She  answered,  al- 
leging that  She  held  said  estate  as  devisee 
and  owner,  and  not  as  executrix,  and  de- 
nied that  same  was  liable  for  the  Inheritance 
tax  sought  to  be  collected,  tor  the  reason 


that,  under  the  will,  a  copy  of  whldi  was 
filed  with  her  answer,  it  is  imiwsalble  to  as- 
certain or  estimate  what  amount  of  property, 
recdved  by  her  under  the  will,  will  remain 
for  distribution  among  the  nieces  and  neph- 
ews of  the  testator  at  her  death.  To  this 
answer,  plaintiff  Interposed  a  demnner, 
which  the  court  overruled ;  and  plalnttfl  elect- 
ing to  stand  upon  the  demurrer,  the  court 
dismissed  the  petition.    Plaintiff  appeals. 

The  special  bequests  mentioned  in  the  will 
were  none  of  greater  amount  than  $600; 
hence  the  only  question  presented  is:  What 
interest  did  the  widow,  and  the  nieces  and 
nephews  of  testator,  the  latter  being  collat- 
eral kindred  and  subject  to  the  inheritance 
tax,  take  imder  the  will? 

The  language  of  the  will  Is  peculiar,  bat 
it  is  evident  therefrom  that  it  was  the  in- 
tention of  the  testator  that  the  widow  should 
take  more  than  a  mere  life  estate.  There  can 
be,  therefore,  no  present  ascertainment  or  de- 
termination of  the  amount  which  will  be  sub- 
ject to  the  Inheritance  tax  herein  sought  to 
be  collected ;  for  there  is  no  way  of  determin- 
ing what  the  amount  or  value  of  the  estate 
will  be  that  will  go  to  the  nieces  and  neph- 
ews of  the  testator  at  the  death  of  the 
widow. 

The  provision  of  the  statute  providing  for 
appraisement  immediately  after  the  death  of 
the  testator  only  applies  where  the  life  es- 
tate is  a  simple  life  estate  and  the  value  of 
the  remainder  which  will  come  into  the 
hands  of  the  remainderman  Is  ascertainable 
at  the  death  of  the  testator. 

In  the  case  at  bar,  however,  the  claim  of 
the  state  for  the  amount  of  the  Inheritance 
tax  upon  such  part  of  the  estate  as  shall  go 
to  the  collateral  kindred  of  testator  must  be 
deferred  until  the  death  of  appellee,  the  life 
tenant,  at  which  time  the  unexpended  resid- 
uum will  go  to  the  nieces  and  nephews  of 
the  testator,  and  will  be  capable  of  definite 
ascertainment,  and  subject  to  the  tax  herein 
sought  to  be  collected. 

Judgment  affirmed. 
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McCRBABT  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentacky.    April  28, 
1914.) 

1.  Cbiminai.  Law  (i  796*)  —  InBTBUcmon  — 

PUNISHIDBWT. 

Where  the  indictment  charged  that  the 
crime  waji  committed  anbaequent  to  the  enact- 
ment of  the  Indeterminate  Sentence  Law,  but 
the  evidence  showed  that  it  was  before  that 
law  took  effect,  it  was  proper  to  cliarge  the 
Jai7  under  the  former  law,  under  Cr.  Code, 
Prac  I  129,  providing  that  the  statement  in 
the  inffictment  as  to  the  time  of  the  offense  is 
not  material  further  than  as  a  statement  that 
the  crime  was  committed  before  the  finding  of 
the  indictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1928-1934;  Dec  Dig.  i 
798.*] 

2.  iNDICnnSMT   and    iNTOMtATlON    (|   87*)   — 

Time  of  Offensb— Matebialitt. 

In  charging  a  felony,  time  is  not  material, 
for  the  commonwealth  ma?  prore  the  commis- 
sion of  the  offense  at  any  time  prior  to  the  find- 
ing of  tiie  indictment 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  244r-255;    Dec. 
Dig.  I  87.»] 
8.  CsiunvAL  Law  (|  811*)— Instbuotions  — 

SiNGUNQ  OUT  TKsrmiom. 

Where  the  evidence  showed  aeveral  acts 
of  interconrse  between  the  defendant  and  pros- 
ecutrix, an  instruction  which  referred  to  certain 
facts  testified  to  by  prosecutrix,  for  the  pur- 
pose of  identifying  the  act  upon  wliich  the  com- 
monwealth elected  to  rely,  was  not  erroneous 
as  giving  undue  prominence  to  such  testimony. 

[Ed.    Note.— For   other  cases,    see    Criminal 
Law,  Cent  Dig.  {{  1787,  1969-1972;   Dee.  Dig. 
f  811.*] 
4.  Cbiminai,  Law  (|  869*)— Btimnob— Oth- 

KB  OlTENSKa. 

In  a  prosecution  for  carnal  knowledge  of  a 
female  under  16,  evidence  of  acts  of  interconrse 
between  defendant  and  prosecutrix,  other  than 
the  one  relied  upon  by  the  commonwealth,  is 
admissible,  and  certain  details  as  to  the  time, 
place,  and  surroundings  of  such  acts  are  un- 
avoidable, but  unnecessary  details,  wiiich  do 
not,  in  themselves,  afford  corroboration,  should 
be  excluded. 

[Ed.  Note.— For  other  cases,  see  Crin^al 
Lew,  Cent  Dig.  H  822-«4;  Dec.  Dig.  i  369.*] 

6.  Rape  ({  38*)— Bvidewcb— Motive. 

In  a  prosecution  for  carnal  Imowledge  of 
a  female  under  16,  evidence  ttiat  defendant's 
wife  was  a  paralytic  and  an  invalid  was  admis- 
sible as  tending  to  show  motive. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  a  48-50;    Dec  Dig.  i  38.*] 

0,  Rape  (|  40*)— Bvidbnok  — Chastitt   or 

Pbosbcdtbix. 

In  a  prosecution  for  carnal  knowledge  of 
a  female  under  16,  where  physicians  testified 
that  the  prosecutrix  was  not  a  virgin,  evidence 
that  she  had  never  had  intercourse  with  any 
one  other  than  defendant  was  inadmissible,  es- 
pecially where  evidence  offered  by  the  defend- 
ant of  improper  conduct  and  lewdness  on  the 
part  of  the  prosecutrix  with  other  persons  was 
excluded. 

[Ed.  Note.'— For  other  eases,  see  Rape,  Cent 
Dig.  H  BS-69;   Dec  Dig.  i  40.*] 

7.  Rape  (i  40*)— Issues— Ohastitt  oi  Pbos- 

KCUTBOZ. 

The  chastity  of  the  prosecutrix  or  her  re- 
lations with  other  men  are  not  in  issue  in  such 
a  case,   and  any   attack   upon   her   character 


should  be  confined  to  her  general  reputation 
for  truth  and  moralil?. 

[Ed.  Note.— For  other  cases,  see  Rt^te,  Cent 
Dig.  H  66-69;  Dec.  Dig.  i  40.*] 

8.  WimEssBs   ({  274*)— Obedibiutt— Cbobs- 

EXAMINATION---CaAKACTEB  WITNESS. 

Where  a  defendant,  charged  with  carnal 
knowledge  of  a  female  under  16,  offered  evi- 
dence of  his  good  character,  it  was  proper  to 
cross-examine  the  character  witnesses  as  to 
whether  they  had  heard  reports  of  improper 
acts  between  defendant  and  other  women,  for 
the  purpose  of  showing  the  accuracy  and  candor 
of  the  witnesses. 

[Eid.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  965,  966;   Dec  Dig.  {  274.*] 

9.  Cbiminal    Law    (|    673*)- Instboctioh— 
LnoTiRa  BSffeot  or  Evodence. 

Where  such  evidence  is  admitted,  it  should 
be  accompanied  by  an  admonition  that  it  is 
limited  to  the  purpose  for  which  it  is  admit- 
ted, and  is  not  to  be  considered  as  substantive 
evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1697,  1872-1876;  Dec.  Dig. 
I  673.*] 

10.  CBiMnrAi.  Law  (|  448*)— Bvidziiob-Con- 

OLUSIOR. 

Testimony  by  the  prosecutrix  that,  after 
the  defendant  had  had  intercourse  with  her, 
she  had  been  removed  to  the  Industrial  School 
to  be  protected  from  defendant  was  a  conclu- 
sion and  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  1035-1039,  1041-1043,  1045, 
1048-1051;   Dec  Dig.  f  448.*] 

Appeal  from  Circuit  Court,  Barren  County. 

J.  G.  McCreary  was  convicted  of  having 
carnal  knowledge  of  a  female  under  16  years 
of  age,  and  he  appeals.  Reversed,  with  direc- 
tions to  grant  a  new  triaL 

Allen  Sandldge,  of  Glasgow,  Sims  &  Rodes, 
of  Bowling  Green,  and  Porter  &  Sandldge, 
of  Glasgow,  for  appellant  James  Garnett, 
Atty.  Gen.,  Chas.  H.  Morris,  Asst  Atty.  Gen., 
and  Virgil  H.  Baird  and  Balrd  &  Richardson, 
all  of  Glasgow,  for  the  Conunonwealth. 

TURNER.  J.  Appellant,  a  man  60  years  of 
age,  was  Indicted,  tried,  and  convicted  in  the 
Barren  circuit  court,  charged  with  having 
carnal  knowledge  of  a  female  under  16  years 
of  age,  under  the  provisions  of  section  1165 
of  the  Kentucky  Statutes,  which  are  as  fol- 
lows: "Whosoever  shall  carnally  know  a  fe- 
male under  the  age  of  sixteen  years,  or  an 
Idiot,  shall  be  confined  in  the  penitentiary 
not  less  than  ten  nor  more  than  twenty' 
years." 

The  evidence  disclosed  that  In  August,  1909, 
the  defendant,  together  with  his  married 
daughter,  went  to  LoolsvlUe  with  the  avowed 
purpose  of  securing  from  some  orphans'  borne 
a  girl  to  live  with  appellant  and  his  wife,  and 
that,  after  visiting  two  or  three  institutions 
of  this  character,  they  went  to  the  Baptist 
Orphans'  Home,  and  he  and  his  daughter 
there  selected  a  clilld,  named  Mattle  Dank- 
hoff,  thai  between  12  and  13  years  of  age, 
and  arranged  with  the  authorities  of  the  In- 
stitntion  to  send  her  to  bis  home  at  Cave 
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City,  In  Barren  connty,  which  was  done  on 
or  about  the  Ist  of  September,  1909. 

The  girl  testifies  that  about  two  weeks  aft- 
er she  reached  appellant's  home  he  begun  to 
hug  and  kiss  her  and  "make  over"  her,  and 
continued  to  do  so  for  some  months,  and  that, 
when  she  had  been  there  about  four  months, 
one  night  after  she  had  gone  to  bed  In  a  room 
upstairs  where  she  and  appellant  and  his 
wife  all  slept,  appellant,  In  the  absence  of 
hl8  wife,  came  to  the  room  and  came  to  her 
bed  and  Inserted  some  sort  of  a  steel  instru- 
ment In  her  person,  and,  after  leaving  It  there 
about  five  minutes,  withdrew  It,  and  then  got 
In  bed  and  had  intercourse  with  ber;  that 
at  the  time  she  was-  about  13  years  of  age, 
and  he  continued  these  relations  with  her 
as  often  as  three  or  four  times  a  week,  when 
the  opportunity  ofTered,  until  May  or  June, 
191S. 

[1]  The  indictment  charges  the  commission 

of  the  crime  on  the day  of  1912,  but 

the  commonwealth  proved  the  commission  of 
the  offense  In  1909  or  1910,  as  above  stated. 

The  first  error  complained  of  by  appellant 
Is  that  the  indictment  charges  the  commis- 
sion of  the  offense  at  a  time  when  the  Indeter- 
minate Sentence  Law  was  In  effect,  and  that 
the  Jury  should  have  been  Instructed  under 
that  law,  although  the  evidence  showed  that 
the  crime  for  which  he  was  tried  was  com- 
mitted In  1909  or  1910,  before  the  Indeter- 
minate Sentence  Law  went  Into  effect 

Section  129  of  the  Criminal  Code  of  Prac- 
tice provides:  "The  statement  in  the  Indict- 
ment, as  to  the  time  at  which  the  offense  was 
committed,  Is  not  material  further  than  as  a 
statement  that  It  was  committed  before  the 
time  of  finding  the  indictment,  unless  the 
time  be  a  material  ingredient  In  the  offense." 

[2]  In  charging  a  felony,  time  Is  not  mate- 
rial, for  the  commonwealth  may  prove  the 
commission  of  the  offense  at  any  time  prior 
to  the  finding  of  the  Indictment,  and  It  has 
been  held  by  this  court  that  the  defendant 
must  be-  tried  under  the  law  In  effect  at  the 
time  the  offense  was  committed.  Miller  v. 
Commonwealth,  154  Ky.  205,  157  S.  W.  373  j 
Hnnn  v.  Commonwealth,  143  Ky.  143,  136  S. 
W.  144. 

[S]  Instmctlon  No.  1  ia  complained  of  by 
appellant,  because,  as  alleged.  It  gave  undue 
'  iHiominence  to  certain  testimony  of  the  pros- 
ecuting witness,  and  singled  out  and  referred 
specifically  to  certain  parts  of  her  testimony. 
The  instruction  in  full  is  as  follows:  "If  yon 
believe  from  the  evidence,  to  the  exclusion  of 
a  reasonable  doubt,  that  In  Barren  county, 
about  four  months  after  the  witness  MatUe 
Dankhofl  first  went  to  the  home  of  the  de- 
fendant, and  on  the  occasion  when  she  testi- 
fied he  first  Inserted  an  instrument  Into  her 
person,  the  defendant,  J.  C.  McCreary,  had 
carnal  knowledge  of  said  Mattle  Dankhoff, 
and  she  was  then  under  16  years  of  age,  you 
should  find  the  defendant  guilty  of  carnally 
knowing  a  female  under  16  years  old,  and 


fix  his  punishment  at  confinement  In  the  pen- 
itenttary  for  any  time  not  less  than  10  years 
nor  more  than  20  years." 

It  was  necessary  for  the  court  to  require 
the  commonwealth  to  select  one  certain  time 
at  which  appellant  was  alleged  to  have  com- 
mitted this  crime,  and  the  time  selected  was 
the  one  referred  to  In  the  Instruction,  and  the 
reference  in  the  instruction  to  the  occasion 
when  the  prosecuting  witness  testified  he  In- 
serted the  Instrument  in  her  person  was  only 
used  so  that  the  Jury  might  be  confined  in  Its 
verdict  to  the  crime  alleged  to  have  been 
committed  upon  that  particular  'occasion. 

[4]  The  prosecuting  witness  was  permitted 
by  the  court  to  testify,  over  defendant's  ob- 
Jectlon,  not  only  to  numerous  acts  of  inter- 
course between  them,  other  than  that  upon 
which  he  was  being  tried,  extending  over  a 
period  of  3%  years,  but  in  many  Instances 
permitted  her  to  go  Into  the  details  as  to  the 
time,  place,  and  surroundings,  and  this  is 
bitterly  complained  of  by  appellant 

In  the  case  of  Newsom  v.  Commonwealth, 
145  Ky.  627,'' there  was  an  indictment  under 
this  same  statute  for  having  carnal  knowl- 
edge of  a  female  under  16  years  of  age,  and 
the  court  specifically  held  In  that  case  that, 
while  the  defendant  had  the  right,  before 
the  trial,  to  know  the  particular  act  which 
the  commonwealth  would  rely  upon  to  secure 
his  conviction,  when  the  commonwealth  has 
made  this  selection.  It  may  then  show  other 
similar  acts  between  the  parties  within  a 
reasonable  time,  before  or  after  the  one  se- 
lected, as  corroborative  of  the  main  act  in- 
volved. In  proving  the  corroborative  acts, 
we  are  unable  to  see  how  going  into  thdr 
details  could  have  been  wholly  avoided. 
The  essential  thing,  however,  was  the  com- 
mission of  the  corroborative  acts,  and  the 
court  should  have  avoided  going  into  unnec- 
essary details  which  do  not  In  themselves  af- 
ford such  corroboration. 

[5]  It  Is  complained  of  as  error  for  the 
court  to  allow  evidence  that  appellant's  wife 
was  a  paralytic  and  an  InyaUd ;  but  we  fall 
to  see  the  force  of  this.  It  Is  not  difficult 
to  see  how  this  evidence  might  afford  a  mo- 
tive for  the  commission  of  the  crime  charged ; 
and  any  evidence  which  furnishes  a  motive 
for  the  commission  of  the  offense  charged  Is 
always  competent 

[I]  It  Is  further  contended  that  It  was  er- 
ror to  permit  the  prosecuting  witness  to  tes- 
tify, over  appellant's  objection,  that  she  had 
never  had  carnal  knowledge  of  any  man  ex- 
cept appellant  and  that  said  statement,  taken 
In  connection  with  the  evidence  of  two  physi- 
cians that  they  had  examined  her  during  the 
trial,  about  3^  years  after  the  a£t  in  ques- 
tion, and  that  she  was  not  then  a  virgin; 
was  highly  prejudicial.  Under  the  charge 
against  appellant  and  by  the  terms  of  the 
statute  under  which  he  was  tried,  his  guilt  or 
Innocence  in  no  sense  depends  upon  whether 
the  prosecuting  witness  had  at  any  Hma,  be- 
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fore  or  after  the  occasion  In  question,  had 
Intercoarse  with  other  men;  it  was  foreign 
to  the  case,  and  elucidated  no  issue  in  it,  but 
merely  offered  an  opportunity  to  the  attor- 
neys for  the  commonwealth  to  argue  that  in- 
asmuch as  her  evidence  showed  that  she  had 
never  had  any  intercourse  with  any  other 
man,  and  the  evidence  of  the  physicians 
showed  that  she  had  had  intercourse  with 
some  man,  evidence  of  the  prosecuting  wit- 
ness, which  was  fordgn  to  the  issue,  thereby 
became  very  prejudicial  to  the  appellant, 
especially  in  view  of  the  fact  that  the  court 
subsequently  refused  appellant  the  right  to 
show  specific  acts  of  lewdness  and  improper 
conduct  upon  the  part  of  the  prosecuting  wit- 
ness with  persons  other  than  appellant  Un- 
der the  facts  of  this  case,  the  admission  of 
this  testimony  was  prejudicial  error,  and  ui>- 
on  another  trial  the  court  will  exclude  it 
along  with  all  other  evidence  bearing  upon 
the  relations  of  the  prosecuting  witness  with 
men  other  than  appellant. 

[7]  The  question  of  her  chastity  or  of  her 
relationship  with  other  men  is  in  no  sense 
Involved.  Any  attack  made  upon  her  char- 
acter should  be  confined  to  her  general  repu- 
tation for  truth  and  morality. 

[8]  Appellant  on  the  trial  introduced  many 
witnesses  to  prove  his  character,  and  the 
commonwealth  was  permitted,  upon  the  cross- 
examination  of  such  witnesses,  to  ask  ques- 
tions, not  only  as  to  particular  phases  of  ap- 
pellant's general  reputation,  but  as  to  spedflc 
acts  and  things  which  they  had  heard  people 
mention  In  connection  with  and  in  talking 
about  him;  for  instance,  the  court,  over  ap- 
pellant's objection,  permitted  the  attorneys 
for  the  commonwealth  to  ask  such  witnesses 
if  they  had  ever  heard  of  a  certain  occasion 
when  appellant  had  made  advances  to  a  cer- 
tain woman  in  the  neighborhood,  and  if  they 
had  ever  heard  of  another  occasion  when  he 
was  said  to  have  made  improper  proposals  to 
a  certain  other  woman  in  the  neighborhood, 
and  if  they  had  ever  heard  of  still  another 
occasion  when  appellant  was  said  to  have 
kissed  a  certain  other  woman,  and  so  on,  re- 
ferring to  at  least  six  or  eight  similar  alleg- 
ed occurrences,  giving  the  names  of  the  wo- 
men and  the  places  where  such  alleged  In- 
cidents happened.  Manifestly  such  evidence 
cannot  be  competent  as  bearing  upon  the 
guilt  of  the  accused,  for  it  tends  to  prove  no 
direct  Issue  involved;  but  such  evidence  is 
held  to  be  competent  for  the  sole  purpose  of 
testing  the  accuracy  and  candor  of  the  char- 
acter witness. 

C3yc.  vol.  16,  p.  1280,  states  the  rule  thus: 
"In  criminal  cases  a  witness  who  testifies 
to  a  good  reputation  of  accused  may  be  test- 
ed by  asking,  on  cross-examination,  as  to  re- 
ports which  he  has  heard,  or  facts  otherwise 
known  to  him,  or  as  to  what  he  has  himself 
said  at  a  particnlar  time  and  place  as  to  mat- 


ters affecting  the  character  of  the  persim 
about  whom  inquiry  is  made,  or  what  the  rep- 
putation  is  in  connection  with  certain  specif- 
ic transactions  within  the  reasonable  range 
of  the  direct  examination;  the  object  of 
this  line  of  inquiry  being,  not  to  discredit 
the  person  whose  reputation  is  involved, 
the  facts  so  elicited,  as  in  civil  cases,  not 
being  evidence  on  the  issue,  but  to  test  the 
accuracy  and  candor  of  the  witness  himself." 

The  case  of  MoulUm  v.  State,  88  Ala.  116, 
6  South.  768,  6  L.  R.  A.  301,  was  where  a 
character  witness  for  the  defendant  was  per- 
mitted to  state,  on  cross-examination,  specific 
acts  or  conduct  of  the  defendant,  whose 
character  was  in  issue.  The  court  declared 
that  such  specific  acts  were  incompetent  evi- 
dence ;  but,  in  discussing  an  exception  to  that 
general  rule,  it  said:  "Opinions,  therefore, 
and  rumors  and  reports,  concerning  the  con- 
duct or  jpartlcular  Acta  of  the  party  under  in- 
quiry, are  the  source  from  which,  in  most 
instances,  the  witness  derives  whatever 
knowledge  he  may  have  on  the  subject  of 
general  reputation;  and  as  a  test  of  his  in- 
formation, accuracy,  and  credibility,  but  not 
for  the  purpose  of  proving  particular  acts  or 
facts,  he  may  always  be  asked,  on  cross-exam- 
ination, as  to  the  opinions  he  has  heard  ex- 
pressed by  memberis  of  the  community,  and 
even  by  himself  as  one  of  them,  touching  the 
character  of  the  defendant  or  deceased,  as 
the  case  may  be,  and  whether  he  has  not 
heard  one  or  more  peTBona  of  the  neighbor- 
hood impute  particular  acts,  oe  the  commis- 
sion of  particular  crimes,  to  the  party  under 
Investigation,  or  reports  and  rumors  to  that 
effect" 

[I]  But  the  introduction  of  such  evidence 
should  be  accompanied  by  an  admonition 
from  the  court  that  it  is  only  competent  for 
the  purpose  of  testing  the  knowledge  or  in- 
formation of  the  witness  as  to  the  general 
reputation  of  the  defendant  and  is  in  no 
sense  to  be  construed  by  the  jury  as  substan- 
tive evidence  of  the  defendant's  guilt  of  the 
charge  involved.  In  this  case  no  such  admo^ 
nitlon  was  griven. 

[1Q]  The  prosecuting  witness  was  permitted 
to  testify  that  after  the  arrest  of  the  appel- 
lant she  had  been  sent  back  to  the  Baptist 
Orphans'  Home  at  Louisville,  and  that  she 
bad  been  removed  from  that  idace  to  the 
Industrial  Sdiool  "to  be  protected"  from  the 
appellant  Clearly  this  was  a  pure  conclusion 
of  the  witness,  and  upon  another  trial  should 
be  excluded. 

As  there  must  be  another  trial  of  this  case, 
we  have  purposely  refrained  from  any  discus- 
sion of  the  evidence  in  detail.  But  for  the 
reasons  given,  the  judgment  is  reversed, 
with  directions  to  grant  appellant  a  new  trial, 
and  for  further  proceedings  consistent  here- 
with. 
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COUMONWBAI/TH  ▼.  JOHNSON. 

(Conrt  of  Appeals  of  Kentucky.    April  28, 
1914.) 

1.  HoMioiDK  (I  203*)  —  EyiDENCOC  —  Dnno 
Dkclabations— Ik  Gerebai.. 

The  voluntary  declarations  of  the  deceased, 
when  in  articolo  mortis,  and  under  the  solemn 
conviction  of  approaching  dissolution,  concern- 
ing the  facts  constituting  the  res  gestte  of  the 
killing,  are  always  admissible  in  evidence,  pro- 
vided the  deceased  would  be  a  competent  witness 
if  living,  on  the  theory  that  when  a  party  is 
at  the  point  of  death  and  has  given  up  all  hope 
of  this  life,  the  solemnity  of  the  occasion  is  re- 
garded as  creating  an  obligation  equal  to  that 
imposed  by  a  positive  oath. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  430-137;    Dec.  Dig.  S  203.*] 

2.  Homicide  (|  204*)  —  EviDEncE  —  Dnno 
DECLABATioiis— Sense  or  Impbrdino 
Death. 

While  the  declarations  of  the  deceased 
would  have  been  admissible  in  a  prosecution  for 
his  murder  if  made  when  he  was  under  a  solemn 
conviction  of  approaching  death,  where  they 
were  not  made  until  16  hours  after  the  shooting, 
and  the  doctor  testified  that  he  thought  he  had 
told  deceased  in  the  meantime  that  his  wound 
was  not  fatal,  they  were  properly  excluded. 

[£id.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  438;   Dec.  Dig.  i  204.*] 

3.  HoiaciDE    (I    218*)  —  Evidence  —  Dyiwo 

DECI.ABATIONS— PREUMIRABT  EVIDENCE. 

In  a  prosecution  for  homicide,  the  suffi- 
ciency of  the  preliminary  evidence  to  justify  the 
admission  of  dying  declarations  of  the  deceased 
is  for  the  court  alone,  and  the  evidence  of  both 
the  commonwealth  and  defendant  respecting 
such  matter  should  be  heard  by  the  court,  before 
the  admission  of  the  declarations,  and  in  the 
absence  of  the  jury. 

[Ed.   Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S|  458,  450 ;    Dec.  Dig.  S  218.*] 

4.  HoiaciDE  (JS  218,  331*)— Evidence— Dtiso 
Declabatiors— Pbeliminabt  Evidence. 

It  is  within  the  discretion  of  the  conrt  to 
determine  how  far  the  preliminary  examination 
to  determine  the  admissibility  of  dving  declara- 
tions of  the  deceased  in  a  homicide  case  shall 
extend,  and  such  discretion  will  not  be  disturbed, 
unless  it  appears  that  it  was  abused,  or  that  tlie 
court  acted  arbitrarily  or   unreasonably. 

.  [Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  «  458,  458,  688;  Dec.  Dig.  H  218, 
831.*] 

6.  Homicide  (f  218*)  —  Evidence  —  Dying 
DxoLARATioNa — Pbeliminabt  Evidence. 
When  the  court,  after  hearing  the  prelim- 
inary evidence  as  to  the  admissibuit]^  of  dying 
declarations  of  the  deceased  in  a  homicide  case, 
shall  admit  such  declarations,  the  preliminary 
evidence  should  also  then  be  allowed  to  go  to 
the  jury,  who  may  judge  its  credibility,  and 
give  the  declarations  such  credit  as  they  think 
proper. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  4S8,  458;  Dec.  Dig.  {  218.*] 

«,  Homicide    (|    207*)  —  Evidence  —  Dtino 

DECt.AIULTION»— SirBJEOT-MATIEB    OF    DEC- 
liAaAXIONB. 

In  a  prosecution  for  homicide,  where  the 
precise  spot  at  which  the  shooting  occurred  was 
a  material  issue  in  the  case,  the'  declarations  of 
the  deceased  as  to  the  place  where  it  occurred, 
made  while  in  extremis  and  under  a  solemn  sense 
of  impending  dissolution,  being  a  part  of  the 


res  gests,  were  admissible,  though  not  included 
in  a  latter  formal  statement  to  a  notary. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  |  439;   Dec.  Dig.  g  207.*] 

Appeal  from  Olicnit  Court,  Laurel  County. 

Noah  Johnson  was  indicted  and  tried  for 
murder,  and,  a  mistrial  resulting,  the  com- 
monwealth appeals  for  the  purpose  of  having 
the  law  certifled  for  the  next  triaL  Opinion 
certified  as  law  of  case. 

Jas.  Gamett,  Atty.  Gen.,  John  M.  Qnlnn, 
B.  G.  Reams,  and  B.  F.  Johnson,  all  of  Lon- 
don, and  J.  C.  Cloyd,  Commonwealth's  Atty., 
of  Manchester,  for  the  Commonwealth.  Haz- 
elwood  &  Johnson  and  B.  B.  Johnson,  all  of 
London,  for  appellee. 

NUNN,  J.  Appellee  was  Indicted  for  the 
murder  of  Thomas  Doby.  There  was  a  mis- 
trial in  the  court  t>elow,  and  the  common- 
wealth, complaining  of  erroneous  rulings  of 
the  lower  court,  brings  the  case  here  to  h&va 
the  law  certifled  for  the  next  triaL 

The  questions  presented  are:  (1)  Compe- 
tency of  dying  declarations;  (2)  procedure  in 
the  court  below  to  establish  their  admissibil- 
ity. 

About  8  o'clock  one  morning  Doby  and  a 
companion  passed  appellee's  farm  on  their 
way  to  the  i>ost  office.  Appellee  was  repair- 
ing his  fence  on  the  roadside.  After  a  few 
sharp  words,  and  threatening  demonstrations, 
appellee  shot  and  wounded  Doby,  from 
which  he  died  the  next  morning  about  8 
o'clock.  The  shot  perforated  his  intestines. 
At  the  first  words  or  demonstrations  Doby's 
companion  ran,  and  appellee  is  the  only  eye- 
witness. After  he  was  shot  Doby  ran  about 
100  yards,  and  fell.  Bud  and  Alex  Sullivan 
were  near  by,  and,  hearing  the  shots,  ran  to 
his  relief.  They  testify  that  Bud  SulUvan 
took  him  by  the  hand,  and  knelt  at  his  side, 
and  Doby  said:  "God  bless  you,  Bud,  I  am 
bound  to  die  and  leave  this  world."  These 
witnesses  aided  in  taking  him  home,  and 
were  with  him  almost  constantly  until  his 
death.  They  say  he  was  praying  most  of 
the  time,  calling  upon  the  Lord  to  save  his 
souL  About  midnight,  R.  A.  Jones,  a  notary, 
was  sent  for,  and  with  some  others  went  to 
Doby's  home  to  get  a  statement  from  him. 
On  arriving  at  Doby's  home,  Jones  wrote  out 
the  statement  in  the  hearing  of  the  Snlllvana 
and  others.  There  is  no  dispute  that  the 
writing  correctly  recites  Doby's  statements, 
or  the  competency  of  them,  if  admissible. 
The  court,  not  in  the  presence  of  the  Jury, 
heard  the  above  testimony  of  the  SulUvans, 
and  upon  their  evidence  condnded  that  the 
written  statement  was  admissible,  and  per- 
mitted it  to  go  to  the  Jury.  This  was  over 
the  objection  of  the  defendant,  who  desired, 
and  offered,  to  Introduce  the  evidence  of  wi^ 
nesses  affecting  its  admissibility.  The  trial 
proceeded  with  the  declaration  in  evidence 
before  the  jury;   the  conmionwealth  closing 
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Iti  case.  After  teeti^riiig  for  himself,  the 
defendant  Introduced  the  notary,  R.  A  Jones, 
Abel  Burnett,  Campbell  Smith,  and  Dr.  Holt 
Jones,  Burnett,  and  Smith  corroborated  the 
Snlllvans  in  that  Doby  seemed  to  realize  that 
Ills  wound  was  serious,  and  that  his  principal 
talk  "was  asking  the  Lord  to  have  mercy  on 
his  poor  soul."  Jones,  however,  testified,  as 
did  also  Smith  and  Burnett,  In  substance,  that 
before  taking  the  statement  from  hist,  "be 
asked  him  whether  he  could  get  well  or  not, 
and  he  [Doby]  said  he  did  not  know;  he 
was  suffering  mighty.  •  *  *  I  told  him 
his  friends  wanted  a  statement,  and  I  said, 
Tom,  it  won't  worst  your  case  any.  If  you 
get  well  it  is  all  right,  and  if  you  do  not 
your  friends  will  have  the  statement.' "  Dr. 
Holt  was  called  to  attend  Doby  soon  after  be 
was  shot,  and  examined  him.  He  says  the 
bullet  ranged  down  from  the  top  of  the  hip 
bone,  and  for  that  reason  he  thought  "per- 
haps it  had  not  penetrated  the  bowels,  and 
was  not  serious."  In  answer  to  whether  he 
so  notified  Doby,  he  replied:  "l' think  I  no- 
tified him  of  that  fact"  The  commonwealth, 
however,  objected  to  this  answer,  and  the 
court  did  not  let  it  go  to  the  Jury.  Upon 
hearing  this  evidence  with  reference  to  the 
statement,  the  court  reconsidered  its  ruling, 
and  withdrew  it  from  the  Jury,  with  instruc- 
tions that  they  should  not  give  it  any  con- 
sideration. Upon  the  evidence  left  before 
them,  the  Jury  failed  to  agree  upon  a  ver- 
dict 

[1]  The  rule  In  Kentucky  as  to  the  admis- 
sibility of  dying  declarations,  and  it  is  the 
rale  in  most  other  Jurisdictions,  is  stated  in 
the  following  language  In  the  case  of  Tibbs 
V.  Commonwealth,  138  Ky.  658,  128  8.  W. 
871,  28  L.  R.  A.  (N.  S.)  666:  "It  is  well  set- 
tled that,  in  prosecutions  for  homicide,  the 
declarations  of  the  deceased,  voluntarily 
made,  while  sane,  when  in  artlculo  mortis,  and 
under  the  solemn  conviction  of  approaching 
dissolution,  concerning  the  facts  and  circum- 
stances constituting  the  res  gestae  of  his  de- 
struction, are  always  admissible  in  evidence, 
provided  the  deceased  would  be  a  competent 
witness  it  living.  The  general  principle  up- 
on which  this  species  of  evidence  is  admit- 
ted is  that  they  are  declarations  made  in  ex- 
tremity, when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is 
gone,  when  every  motive  of  falsehood  Is  si- 
lenced, and  the  mind  is  Induced  by  the  most 
powerful  consideration  to  speak  the  truth ;  a 
situation  so  solemn,  and  so  awful,  being  con- 
sidered by  the  law  as  creating  an  obligation 
equal  to  that  which  is  Imposed  by  a  positive 
oath  administered  in  a  court  of  Justice."  As 
other  cases  express  it,  such  statements  are 
admissible  If  the  party  "is  in  extremis  and 
has  given  up  all  hope  of  this  life."  Peoples 
V.  Commonwealth,  87  Ky.  487,  9  S.  W.  509, 
810,  10  Ky.  Law  Rep.  517;  Commonwealth  v. 
Matthews,  80  Ky.  288,  12  S.  W.  333,  11  Ky. 
Law  Rep.  605;  Amett  r.  Commonwealth,  114 


Ky.  683,  71  S.  W.  636,  24  Ky.  Law  Rep.  1440; 
Coyle  V.  Commonwealth.  122  Ky.  781,  93  S. 
W.  684,  29  Ky.  Law  Rep.  840;  Common- 
wealth V.  Griffith,  149  Ky.  406, 1*»  S.  W.  826; 
Biggs  V.  Commonwealth,  160  Ky.  676,  150  S. 
W.  803;  Comett  v.  Commonwealth,  166  Ky. 
796,  162  S.  W.  112;  Eversole  v.  Common- 
wealth, 157  Ky.  478,  163  S.  W.  496. 

[2]  Had  there  been  no  evidence  other  than 
the  Snlllvans,  the  declaration  would  have 
certainly  been  admissible  as  evidence.  Doby 
said  he  was  bound  to  die  and  leave  this 
world,  and  in  view  of  his  constant  prayers, 
and  their  nature,  together  with  the  serious 
character  of  his  wound,  and  his  realization 
of  it,  and  all  the  suffering  it  caused  him,  we 
are  convinced  he  was  under  a  solemn  convic- 
tion of  impending,  or  approaching  dissolu- 
tion, or  had  Doby  with  these  expressions 
made  a  statement  of  the  facts  with  reference 
to  the  difficulty,  this  statement  of  facts 
would  have  been  competent  notwithstanding 
expressions  later  made,  tending  to  show 
that  hope  of  recovery  had  revived  within 
him.  The  statement  offered  In  evidence, 
however,  was  not  taken  until  midnight,  14 
hours  later,  and,  in  view  of  the  testimony  of 
the  doctor  that  he  thought  he  had  in  the 
meantime  told  Doby  his  wound  was  not 
fatal,  and  his  answer  to  Jones'  question  that 
he  did  not  know  whether  he  would  get  well 
or  not,  we  are  inclined  to  the  opinion  that 
the  statement  does  not  come  within  the  rule 
of  competency  above  quoted.  This  character 
of  evidence  from  its  very  nature  is  sudi  that 
the  defendant  is  deprived  of  the  tight  of 
cross-examination,  or  of  testing  the  motives 
of  the  witness.  For  these  reasons  the  courts 
must  exercise  great  care  In  deciding  whether 
they  are  admissible.  It  must  appear  that  he 
was  In  extremis,  and  under  a  solemn  sense 
that  death  was  near  approaching,  so  that 
every  motive  to  falsehood  or  revenge  be 
therefore  absent  E>om  the  facts  as  they 
now  appear,  we  are  of  opinion  that  the  low- 
er court  did  not  err  In  withdrawing  the 
statement. 

[S]  The  question  now  remains  as  to  how 
the  court  should  proceed  on  another  trial, 
and  with  further  evidence  to  test  their  ad- 
missibility. It  is  generally  conceded  that 
the  preliminary  question  as  to  whether  the 
party  offering  in  evidence  the  statements  of 
deceased  in  a  trial  for  homicide  has  laid  a 
proper  foundation  for  their  admission  is 
primarily  for  the  Judge,  or  the  court  presid- 
ing at  the  trial,  and  to  be  heard  apart  from 
the  Jury.  In  most  Jurisdictions  it  is  held 
that  these  preliminary  facts  are  for  the  court 
alone,  and  that  with  them,  at  that  time,  the 
Jury  has  nothing  to  do.  To  this  end,  and 
prior  to  the  admission  of  the  declaration  as 
evidence,  the  court  should  hear  the  proof 
of  both  the  commonwealth  and  defendant  on 
these  matters.  These  principles  are  in  har- 
mony  with  the  rulings  of  this  court     In 
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Coyle  T.  Gommonwealth,  122  Ky.  781,  93  S. 
W.  584,  29  Ky.  Law  Rep.  340,  In  the  closing 
paragraph  It  was  said:  "On  another  trial 
the  court  should,  In  the  absence  of  the  jury, 
bear  evidence  of  all  facts  and  drcumstances 
that  the  parties  wish  to  produce,  and  deter^ 
mine  what  statements  of  the  deceased,  if 
any,  were  made  In  extremis,  and  permit 
those  to  be  Introduced;  and  then  the  appel- 
lee should  be  permitted  to  Introduce  an; 
statements  made  afterwards,  if  any,  by  the 
deceased,  for  the  purpose  of  lessening  or  de- 
stroying the  force  and  eftect  thereof." 

In  Wilson  y.  Commonwealth,  141  Ey.  341, 
132  S.  W.  557,  we  said:  "In  determining 
whether  evidence  of  a  dying  declaration  is 
competent,  it  is  undoubtedly  the  safer  prac- 
tice for  the  court  to  hear  it  in  advance  of  its 
Introduction  before  the  Jury  and  In  their 
absence,  in  order  that  they  may  get  no  Im- 
pression from  it  that,  would  be  prejudicial 
to  the  defendant,  if  .the  court  should  rule  it 
Incompetent. and  reject  it" 

[4]  It  is  within  the  discretion  of  the  court 
to  determine  how  far  the  examination  shall 
extend,  and  the  court,  in  the  exercise  of  that 
discretion,  will  not  be  disturbed  unless  it 
appears  that  it  was  abused,  or  that  the  court 
acted  arbitrarily,  or  unreasonably. 

[E]  If  the  court  permits  the  declaration  to 
go  to  the  Jury,  then  the  jury  should  also 
hear  all  the  competent  testimony  which  was 
submitted  to  tiie  court  on  the  question  of  ad- 
mlsBlblllty;    that  is,  such' evidence  will  b6 


heard  by  the  Jury  as  any  other  evidence, 
and  in  the  usual  order  for  the  introduction 
of  testimony.  As  said  in  the  Ck>yle  Case, 
supra:  "Its  credibility  Is  entirely  within 
tbe  province  of  the  jury,  who  should  weigh 
all  the  circumstances  under  which  the  decla- 
rations were  made,  including  those  already 
proved  to  tbe  judge,  and  to  give  the  testi- 
mony only  such  credit  as,  upon  the  whole, 
they  think  it  deserves." 

[6]  It  seems  that  the  precise  location  of 
the  spot  where  the  shooting  occurred  Is  a 
material  Issue  In  the  case.  Appellee  raises  a 
question  as  to  the  competency  of  the  evi- 
dence of  M.  3.  Stanberty  on  the  point  Stan- 
berry  says  that  be  went  to  the  bouse  where 
Doby  bad  t)een  taken  about  an  hour  and  a 
half  after  be  was  shot  (after  the  statements 
above  quoted  were  made  to  the  Sullivans), 
and  Doby  told  him  that  the  shooting  occur- 
red "just  beyond  a  certain  apple  tree,"  the 
oDly  one  that  stood  on  that  side  of  tbe  road. 
Defendant  oMects  to  this  on  the  idea  that  It 
was  not  a  part  of  the  dying  declaration  writ- 
ten down  by  Jones,  above  referred  to.  It 
was  a  statement  however,  made  at  a  time 
when  Doby  was  in  extremis,  and  under  a 
solemn  sense  of  Impending  dissolution,  and 
of  a  fact  about  which  Doby  could  have  testi- 
fied If  living,  and  was  a  part  of  tbe  res 
gests.  This  testimony  was  clearly  compe- 
tent 

This  opinion  is  certified  as  the  law  of  tbe 
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HABBISON  T.  CLBINO  et  aL    (Na  16,612.) 

(Supreme  Conrt  of  Missonri,  Division  No.  1. 

Bfarch  8,  1914.     Reliearing  Denied 

April  2.  1014.) 

Afpbai,  and  Ebrob  (i  742*)— BwE^-BsQin- 

eiTKS—FoBM— Statement. 

Under  Supreme  Court  Rule  15  (73  S.  W. 
tO>  providing  uat  all  briefs  shall  contain,  sepa- 
rate from  the  argument  and  discussion  of  au- 
thorities, a  statement  in  numerical  order  of  the 
points  relied  on,  together  with  a  citation  of 
authorities  appropriate  under  each  point,  a 
brief  containing  no  statement  of  points  from 
which  an  intelSgent  idea  of  the  case  and  legal 
propositions  could  b«  ascertained,  but  merely 
an  assignment  of  error^  some  of  which  were  fol- 
lowed by  a  list  of  authorities,  is  fatally  defec- 
tive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3000 ;   Dec.  Dig.  |  742.*] 

Appeal  from  Circuit  Court,  Phelps  Coun- 
ty; L.  B.  Woodslde,  Judge. 

Action  by  Ada  Harrison  against  Henry 
Clelso  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Dismissed. 

Jones  Bros.,  of  Rolla,  and  G.  H.  Shubert, 
of  Oklahoma  City,  Okl.,  for  appellants.  C. 
O.  Bland,  of  Rolla,  for  respondent 

WOODSON,  P.  J.  The  brief  of  appellants 
In  this  case  Is  ao  flagrantly  violative  of  the 
second  clause  of  rale  15  of  this  conrt  (73 
8.  W.  yl),  regarding  the  statement  of  the 
case^  that  we  feel  called  npon  to  dismiss 
the  appeal.  To  tolerate  a  practice  of  this 
character,  the  conrt  would  waste  much  of 
Its  valuable  time  In  trying  to  ascertain  the 
points  relied  npon  for  a  reversal  of  the  case. 
Clearly  the  meaning  of  the  role  Is  that  the 
statement  of  the  points  shall  be  clearly  and 
folly  stated.  In  order  that  the  conrt  may 
comprehend  therefrom  the  facts  upon  which 
tbe  legal  propositions  presented  for  deter- 
mination are  predicated. 

The  only  statement  made  of  the  case  made 
by  appellants  Is  as  follows: 

"1.  The  conrt  erred  In  rendering  Judgment 
for  plaintiff  nnder  the  evidence  In  this  case, 
and  the  law  applicable  thereto.  (All  author- 
ities below.) 

"2.  The  defendant  Plckler  was  a  bona  fide 
porchaser  and  holder  of  the  Weems  note  at 
the  time  he  foreclosed  the  deed  of  trust 
given  by  Weems  to  Gullck  to  secure  the 
notes,  and  had  before  maturity  for  valuable 
consideration  acquired  the  notes,  In  good 
faith  relying  on  the  validity  of  the  same. 
State  Bank  v.  Frame,  112  Mo.  502,  20  S. 
W,  620. 

"3.  Tl^  defendant  Plckler  was  not  a  party 
to  nor  in  privity  with  the  suit  of  Scaulan 
against  Gullck  In  ejectment.  State  ex  rel. 
V.  St  Louis,  145  Mo.  551,  loc.  clt  567,  46  S. 
W.  981;  Pepperdlne  v.  Bank  of  Seymour, 
100  Mo,  App.  387,  loc.  clt  396,  73  S.  W.  890; 
23  A.  &  E.  Enc.  of  Law,  page  99;  Womack 
V.  St  Joseph,  201  Mo.  467,  loc.  clt  476  et  seq., 
100  S.  W.  443,  10  L.  R.  A.  (N.  S.)  140. 


"4.  When  he  took  the  deed  of  trust  from 
Gnlick,  Scanlan  was  put  on  notice  as  to  the 
outstanding  Weems  notes  and  deed  of  trust 
and  that  Gulick  had  sold  same  to  Plckler ;  he 
thus  'fell  Into  a  pit  he  digged  himself.'  CJole- 
man  v.  Reynolds,  207  Mo.  463,  loc.  dt  479, 
106  S.  W.  1070;  R.  S.  1899,  i  925  (1909,  { 
2811) ;  Meier  v.  Blnme,  80  Mo.  179,  loc.  dt 
184;  Gross  v.  Watts,  206  Mo.  373,  loc.  clt 
394,  395,  104  S.  W.  30,  121  Am.  St  Rep. 
662;  2  DevUn  on  Real  Property  (3d  Ed.) 
i  727,  p.  1349;  also,  section  708;  also,  sec- 
tions 741  and  742 ;  Sensenderfer  ▼.  Kemp,  83 
Mo.  581,  bottom  loc.  dt  588;  Allen  t.  Ray, 
06  Mo.  542,  loc.  dt  548, 10  S.  W.  153;  Taaffe 
V.  Kelley,  110  Mo.  127,  loc.  dt  137,  19  S. 
W.  539;  Abbe  v.  Justus,  60  Mo.  App.  301; 
Pom.  Eq.  Jur.  (3d  Ed.)  vol.  2,  $  594;  Clark 
V.  Lewis,  215  Mo.  173,  loc  dt  188,  114  S. 
W.  604 ;  State  Bank  t.  Frame,  112  Mo.  502, 
loc.  dt  512,  20  S.  W.  620. 

"5.  In  the  Scanlan  ▼.  Gnlick  Case  the 
question  at  Issue  was  possession  as  between 
Scanlan  and  Gullck,  and  the  outstanding 
Weems  deed  of  trust  would  not  control  nor 
affect  that  Issue,  and  the  validity  and  force 
of  the  deed  of  trust  by  Weems  was  not  prop- 
erly a  matter  In  Judgment  In  that  case.  The 
'thing  demanded'  was  dot  Identical  with  that 
demanded  by  Plckler  In  this  case.  Womack 
V.  St  Joseph,  201  Mo.  467,  loc.  dt  476,  100 
S.  W.  443,  10  L.  B.  A.  (N.  S.)  140. 

"6.  In  the  Scanlan  Case  the  question  of 
outstanding  title  in  Weems  was  in  issue,  but 
that  question  is  not  set  at  rest  on  the  proof 
in  this  case  by  production  of  the  deed  Itself, 
conveying  the  title  from  Gullck  to  Weems, 
supported  by  contemporary  witnesses.  Wil- 
liams V.  Butterfleld,  214  Mo.  412,  loc  dt 
429,  114  S.  W.  13." 

From  this  statement  no  lawyer.  Judge,  or 
layman  can  form  an  intelligent  Idea  of  the 
case,  much  less  of  the  legal  propositions  re- 
lied upon  for  a  reversal  of  the  Judgment. 
This  so-called  statement  Is  nothing  more 
than  an  assignment  of  errors  required  by 
the  third  clause  of  said  rule  16,  with  author- 
ities dted. 

This  being  true,  the  appeal  is  dismissed 
"for  failure"  under  the  authority  of  rule 
16  (73  S.  W.  Tl).    All  concur. 


In  re  ELMSTON.    (No.  16,667.) 

(Supreme  Court  of  Missouri.     Division  No.  1. 
AprU  2,  1914.) 

1.  cjokteupt  (j  33*)  — powbe  to  punish — 
Statutobt  Provisions. 

Rev.  St.  1909,  $  3881,  specifying  certain 
grounds  upon  which  the  courts  may  punish  for 
contempt,  section  3882,  limiting  the  punish- 
ment for  contempt,  and  section  3884,  re<^nlring 
that  the  circumstances  shall  be  stated  in  the 
order  or  warrant,  merely  enumerate  certain 
common-law  contempts  and  limit  the  punish- 
ment therefor,  and  do  not  curtail  the  ancient 
power  of  the  courts  to  punish  for  interference 
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with  th«  admlnlatration  of  Jnstice,  as  by  Im- 
properly influencing  jurors. 

[Bd.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  f{  95-98;    Dec.  Dig.  |  33.*] 

2.  Constitutional   IiAW    (I  52*)— Disteibu- 

TION    or   GOVEBNKENTAL   POWSBa — LEOISLA- 
TIVE   GnCBOACBMENT   ON   JCDICIAET. 

The  Legislature  has  no  authority  to  shear 
the  judiciary  of  any  of  its  constitutional  powers, 
though  it  may  perhaps  curtail  or  limit  the  in- 
herent or  assumed  authority  of  the  courts,  not 
expressly  confirmed  by  the  organic  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  11  50,  52-64,  70,  72-80,  82, 
84,85;  Dec  Dig.  i  62.*] 

8.  Contempt  (|  14*)— Powkb  to  Puribh— Iw- 

hebxnt  authobitt. 

A  court  of  general  jurisdiction  has  the  in- 
herent authority  to  punish  for  contempt  any 
person  who  willfully  or  wantonly  attempts,  by 
any  means  whatsoever,  to  improperly  influence 
a  juror  in  the  impartial  discharge  of  his  duties 
as  such,  whether  by  conversation  or  attempt  to 
bribe,  or  to  exert  any  undue  influence  with  an 
officer  in  die  selection  of  the  personnel  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  {{  38-41;   Dec.  Dig.  |  14.*] 

4.  Contempt  (J  14*)  — Acts  Constitutino 
Contempt— Attempt  to  Have  Another  In- 
flttence  jubob. 

An  attempt  to  procnie  another  to  use  his 
influence  with  a  juror  to  bring  about  a  certain 
verdict  was  not  a  contqfopt,  though  both  would 
have  been  guilty  of  contempt  if  the  other  had 
agreed  to  the  proposal  and  attempted  to  in- 
fluence the  juror;  the  juror  not  having  t>een 
influenced,  or  attempted  to  be  influenced,  by 
the  mere  unsuccessful  attempt  to  secure  anoth- 
er to  influence  him. 

[•Bd.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.   ii  86-41;    Dec.  Dig.  §  14.*] 

5.  Contempt  (S  14*)— Impbopeblt  Inixotno- 
INO  JuBOBs— Attempts. 

An  unsuccessful  attempt  to  get  another  to 
use  his  influence  with  a  juror  to  bring  about  a 
certain  verdict  is  punishable  under  Rev.  St. 
1909,  a  4356,  4357,  making  it  a  misdemeanor 
to  attempt  to  improperly  influence,  or  to  dis- 
qualify or  attempt  to  disqualify,  a  juror,  and 
section  4894,  providing  that  a  person  who  at- 
tempts to  commit  an  offense,  and  shall  do  some 
act  in  the  commission  thereof,  but  fails  or  is 
prevented  from  perpetrating  it,  shall  be  punish- 
able as  therein  provided. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  36-41;  Dec.  Dig.  1 14.*] 

Appeal  from  Circuit  Court,  Buchanan 
County ;   W.  K.  Amick,  Judge. 

Jay  ElUston  was  found  guilty  of  contempt 
of  court,  and  he  appeals.  Reversed,  and  ap- 
pellant discharged. 

The  appellant  was  found  guilty  of  con- 
tempt of  court  for  an  attempt  to  interfere 
wltb  the  administration  of  justice,  and  sen- 
tenced to  Imprisonment  In  the  county  jail 
for  a  i)erlod  of  six  months.  In  due  time  and 
In  proper  form  the  cause  waa  timely  appealed 
to  this  court.  The  Information  filed  against 
the  appellant  is  In  the  following  words  and 
figures,  to  wit  (formal  parts  omitted):  "It 
appearing  to  this  court  that  Richard  High- 
smith  has  filed  his  aflBdavlt  In  the  case  en- 
titled Frieda  Van  Loon  versus  the  St  Jos- 
eph Railway,  light.  Heat  &  Power  Company, 
numbered  17,847,  pending  In  this  court,  in 


which  affidavit  the  said  Richard  Hlghsmlth 
alleges  that  one  Jay  Blliston  attempted  to 
improperly  Influence  the  Jury  chosen  to  try 
said  cause  during  the  trial  thereof,  therefore, 
on  the  authority  and  by  reason  of  said  affi- 
davit, the  court  does  charge  that  one  Jay 
Elllston,  on  the  10th  day  of  July,  1911,  at 
the  city  of  St  Joseph,  in  Buchanan  county. 
Mo.,  and  while  the  aforesaid  case,  entitled 
Frieda  Van  Loon  v.  St  Joseph  Railway, 
Light,  Heat  &  Power  Company,  was  on  trial 
and  before  the  completion  thereof,  did  con- 
temptuously. Improperly,  and  unlawfully  at- 
tempt to  Interfere  with  and  to  influence  th9 
said  jury  In  this:  That  said  Jay  Elllstoa 
did,  on  said  10th  day  of  July,  1911,  approadi 
Richard  Hlgbsmltb,  and  did  then  and  there 
endeavor  to  get  an  Interview  through  Rich- 
ard Highsmith  wltb  Otto  R.  Kendall,  a  mem- 
ber of  said  jury,  and  did  then  and  there  en- 
deavor  to  get  Richard  Highsmith  to  do  wliat 
he  could  with  said  Otto  R.  Kendall  for  Mls» 
Van  Loon,  plalntiH  in  said  cause,  thereby 
intending  and  attempting  to  Improperly  and 
unlawfully  Influence  said  juror,  and  through 
said  juror  the  Jury  In  said  cause.  This, 
therefore.  Is  to  notl^  yon  of  said  charge,  and 
to  notify  you  to  be  and  appear  before  this 
court.  In  division  No.  2  thereof,  at  the  court- 
house. In  St  Joseph,  Mo.,  on  the  8d  day  of 
August,  1911,  at  9:30  a.  m.  to  show  cause  t» 
this  court,  if  any  you  have,  why  you  should 
not  be  adjudged  guilty  of  contempt  and  pun- 
ished accordingly."  (The  italics  are  oars.)- 
In  obedience  to  said  citation,  Elllston  ffled 
his  return  In  words  and  figures,  as  follows, 
to  wit  (caption  omitted):  "Ck>mes  now  Jay 
Elllaton,  and  In  obedience  to  the  command  of 
this  court  heretofore  made  upon  him  by  cita- 
tion issued  herein  for  his  return  and  answer 
respectfully  shows  to  the  court  and  alleges: 
(1)  Defendant  pleads  not  guilty  to  the  charge 
of  contempt  made  against  him  in  said  cita- 
tion. (2)  Defendant  denies  that  he  at  any- 
time did  contemptuously.  Improperly,  and  un- 
lawfully attempt  to  Interfere  with  and  in- 
fluence the  jury  in  the  case  of  Frieda  Van 
Loon  V.  St  Joseph  Railway,  Light,  Heat  & 
Power  Company.  (8)  Defendant  denies  that 
he  did  on  the  10th  day  of  July,  1911,  ap- 
proach Richard  Highsmith,  and  then  and 
there  endeavor  to  get  an  interview  with  Otto 
A.  Kendall,  a  meml>er  of  the  Jury  In  the 
case  of  Frieda  Van  Loon  r.  St  Joseph  Rail- 
way, Light,  Heat  &  Powrar  Company,  and  did 
then  and  there  endeavor  to  get  said  Rlcliard 
Highsmith  to  do  what  he  could  with  said 
Otto  A.  Kendall  for  Miss  Van  Loon,  plaintiff 
In  said  cause.  (4)  Defendant  further  states- 
that  at  no  time  did  Frieda  Van  Loon,  or  any 
other  person,  either  by  word,  action,  or  con- 
duct, try  to  get  defendant  or  Induce  defend- 
ant to  Interfere  with  or  Influence  any  mem- 
l>er  of  the  Jury  that  tried  the  case  of  Frieda 
Van  Loon  v.  St  Joseph  Railway,  Light  Heat 
ft  Power  Company.     (5)  Defendant  further 
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states  that  no  actton  or  conduct  whatever  of 
his  had  any  bearing  whatever  In  the  verdict 
of  the  jury  In  the  above-mentioned  canoe,  and 
that  he  In  no  way,  shape,  or  form  endeav- 
ored to  influence  said  Jnry,  or  any  member 
thereof,  In  said  cause.  (^  Affiant  further 
states  that  he  has  never  and  does  not  now 
have  any  other  than  the  highest  respect  for 
this  court  and  the  Judge  of  division  No.  2,  in 
whose  court  this  case  Is  now  pending.  (7) 
Having  answered  the  allegations  contained 
In  the  citation  herein  issued,  this  defendant 
asks  that  he  be  permitted  to  Introduce  evi- 
dence in  support  of  the  allegations  contained 
in  this  return  to  the  citation  and  the  allega- 
tions herein  contained.  Wherefore,  this  de- 
fendant asks  to  be  discharged."  A  trial  was 
had  upon  the  issues  joined,  and  after  hearing 
the  evidence  for  and  against  the  appellant, 
the  court,  as  previously  stated,  found  the 
api)eUant  guilty  of  the  charge  preferred,  and 
sentenced  him  to  the  county  Jail  for  a  i)erlod 
of  six  months.  Since  the  court  found  the 
issues  of  fact  against  the  appellant,  and 
there  being  an  abundance  of  evidence  intro- 
duced tending  to  support  the  findings,  there 
remains  nothing  for  this  court  to  consider 
except  the  legal  propositions  governing  the 
same. 

Mytton  ft  Parkinson,  of  St  Joseph,  for 
appellant  Frank  B.  Fulkerson,  of  St  Jo- 
seph, for  Judge  W.  K.  Amlck. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  In  approaching  the  discnssion 
of  this  case  some  preliminary  observatlonB 
may  not  be  out  of  place,  and  at  the  same  time 
shed  some  light  upon  the  views  of  the  court 
In  passing  upon  the  propositions  presented 
for  adjudication. 

In  the  first  place,  all  courts,  in  all  ages,  In 
all  civilized  countries,  have  discountenanced 
an  outside  Interference  and  tampering  with 
the  administration  of  justice,  and  have  as- 
sldnously  endeavored  to  mete  out  justice  ac- 
cording to  the  evidence  introduced  Ih  oi>en 
court  and  the  law  as  there  enunciated.  Of 
course  there  are  sad  exceptions  to  this  rule^ 
whld)  bring  the  blush  of  shame  to  all  states 
and  nations  whenever  the  finger  of  suspicion 
points  to  a  venal  judiciary;  but  this  excep- 
tion is  and  has  always  been  so  inflnltesaimal 
In  comparison  to  the  great  and  overwhelming 
desire  of  the  courts  to  mete  out  full  and 
exact  justice  according  to  law  and  equity,  as 
they  understand  It  that  the  exception  sinks 
Into  such  Insignificance  that  it  is  hardly 
worth  mentioning,  outside  of  the  historical 
ta.ct  This  desire  of  the  courts  has  been  so 
firmly  fixed  and  embedded  in  the  jurisprud- 
ence of  this  and  all  other  civilized  countries 
that  they  have  never,  In  the  absence  of  leg- 
islation, failed  to  resort  to  all  available 
means  to  protect  the  channels  of  justice  from 
fraud,  corruption,  and  undue  Influence. 
Vnthout   stopping  to  review  the  historical 


facta  and  the  criticism  to  wlildi  they  sub- 
jected the  courts,  it  is  sufficient  to  state  that 
the  intensity  of  that  desire  often  led  the 
courts  to  resort  to  excessive  punishment  for 
such  ofFenses.  nils  excessive  abuse  of  au- 
thority upon  the  part  of  the  court  led  to 
some  radical  legislation,  both  state  and  na- 
tional, regarding  contempt  as  compared  to 
what  is  known  as  inher^it  or  common-law 
authority  to  punish  parties  guilty  of  that  of- 
fense. This  Idea  is  sufficiently  outlined  in 
the  following  cases:  In  re  Clark,  208  Mo.  121. 
106  S.  W.  990,  15  li.  R.  A.  (N.  S.)  889;  Rail- 
road V.  Gildersleeve,  219  Mo.  170,  118  S.  W. 
86,  16  Ann.  Gas.  749;  Ex  parte  Creasy,  243 
Mo.  679,  148  8.  W.  914,  41  L.  R.  A.  (N.  S.) 
478.  In  order  to  abrogate  this  excessive 
claim  of  authority,  which  was  thcT  growth  of 
centuries,  the  statutes  to  be  presently  cited, 
in  harmony  with  those  of  other  states,  were 
enacted;  and  in  my  opinion,  the  extreme 
power  claimed  by  the  courts,  as  announced 
in  the  case  of  State  ex  inf.  v.  Shepherd,  177 
Mo.  206,  76  S.  W.  79,  99  Am.  St  Rep.  624, 
shows  the  wisdom  of  those  enactments. 

One  more  preliminary  observation:  Coun- 
sel have  not  called  our  attention  to  any  com- 
mon-law rule,  or  adjudged  case  holding  that 
a  court  has  the  authority  to  punish  a  party 
for  an  attempt  to  commit  a  contempt  of 
court  This  proposition,  however,  will  re- 
ceive further  consideration  lator. 

[1]  Th«  statutes  of  this  state  previously 
mentioned  are  sections  3881,  3882,  and  3884, 
and  read  as  follows: 

"Sec.  3881.  May  Punish  for  Contempt— 
EJvery  court  of  record  shall  have  power  to 
punish  as  for  criminal  contempt  persons 
guilty  of:  First  disorderly,  contemptuous  or 
Insolent  behavior  committed  during  its  ses- 
sion, in  its  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceeding 
or  to  impair  the  respect  due  to  its  authority ; 
second,  any  breach  of  the  peace,  noise  or 
other  disturbance  directly  tending  to  inter- 
rupt its  proceedings ;  third,  willful  disobedi- 
ence of  any  process  or  order  lawfully  issued 
or  made  by  it;  fourth,  resistance  willfully 
offered  by  any  person  to  the  lawful  order  or 
process  of  the  court ;  fifth,  the  contumacious 
and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness,  or,  when  so  sworn,  to 
refuse  to  answer  any  legal  and  proper  inter- 
rogatory. 

"Sec.  3882.  Punishment  for  Contempt- 
Punishment  for  contempt  may  be  by  fine  or 
Imprisonment  in  the  jail  of  the  county  where 
the  court  may  be  sitting,  or  both,  in  the  dis- 
cretion of  the  court ;  but  the  fine  In  no  case 
shall  exceed  the  sum  of  fifty  dollars,  nor  the 
imprisonment  ten  days;  and  where  any  per- 
son shall  be  committed  to  prison  for  the  non- 
payment of  any  such  fine,  he  shall  be  dis- 
charged at  the  expiration  of  thirty  days." 

"Sec.  8884.  Commitment  for  Contempt — 
Whenever  any  person  shall  be  committed  for 
any  contempt  specified  in  this  chapter,  the 
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parUcalar  cli«ninBtances  of  his  offense  shall 
be  set  forth  In  the  order  or  warrant  of  com- 
mitment." 

[2]  As  was  held  In  the  case  of  State  ex  inf. 
y.  Shepherd,  supra,  that  the  Legislature  had 
no  antborlty  to  shear  the  Judiciary  of  any 
of  its  constitutional  powers,  yet  it  has  in  a 
measure  held,  In  Ex  parte  Greasy,  supra,  the 
authority  to  curtail  or  limit  the  so-called  in- 
herent or  assumed  authority  of  the  courts, 
not  expressly  confirmed  by  the  organic  law 
of  the  state.  If  we  read  the  statutes  pre- 
vlonsly  set  out.  In  the  light  of  these  observa- 
tions, it  will  be  seen  that  the  Legislature  in 
no  manner  attempted  to  shear  the  courts  of 
their  ancient  power  to  protect  its  authority 
In  the  administration  of  Justice,  by  the  pun- 
ishment of  those  who  interfered  with,  ob- 
structed, corrupted,  or  contaminated  the 
fountain  or  channels  thereof.  Those  statutes 
simply  eiundated  certain  acts  which,  at 
common  law,  constituted  contempt  of  court, 
and  the  clear  design  of  the  Legislature  was 
to  limit  the  punishment  that  should  be  im- 
posed for  their  commission;  but  by  a  care- 
ful reading  of  the  proTlsions  thereof,  it  will 
be  readily  seen  that  the  Legislature  did  not 
have  In  mind,  or  did  it  intend  thereby  to  cur- 
tail, the  authority  of  the  Judiciary  to  keep 
the  fountain  and  channels  of  Justice  pure  and 
unobstructed.  That  being  unquestionably 
true,  we  must  return  to  the  common  law,  in 
order  to  ascertain  what  the  power  and  au- 
thority of  the  courts  were  to  punish  persons 
guilty  of  such  infamous  crimes. 

[1, 4]  All  of  the  authorities  seem  to  agree 
that  a  court  of  general  Jurisdiction  has  the 
inherent  authority  to  punish  for  contempt 
any  person  who  willfully  or  wantonly  at- 
tempts, by  any  means  whatsoever,  to  Improp- 
erly influence  a  Juror  in  the  impartial  dis- 
charge of  his  duties  as  such,  whetiier  by  con- 
versation, attempt  to  bribe,  or  to  exert  any 
undue  influence  with  an  oSlcer  in  the  selec- 
tion of  the  personnel  of  the  Jury.  9  Cyc. 
p.  16,  par.  2  and  cases  dted.  But  after  a 
careful  reading  of  the  numerous  cases  there 
cited  I  have  failed  to  find  a  single  case  where 
the  court  has  punished  a  person,  as  In  this 
case,  where  he  in  no  manner  approached,  dis- 
cussed, or  offered  to  bribe  the  Juror  or  officer 
in  person.  In  other  words,  the  courts  seem 
to  attach  to  the  words,  "to  attempt  to  influ- 
ence a  Juror,"  the  meaning  that  the  con- 
temner or  Us  representative  must  approach 
the  Juror  In  person  before  the  contonpt  is 
completed. 

In  the  case  at  bar  the  appellant  requested 
Highsmlth  to  see  the  Juror  for  him,  but  High- 
smltb  never  did  so,  nor  did  he  ever  Intend 
to  so  do.  That  being  true,  the  Juror  was 
not  influenced,  nor  was  he  attempted  to  be 
influenced,  in  his  action  as  a  Juror ;  but  the 
appellant  attempted  to  have  Highsmlth  to 
influence  the  Juror,  which  he  never  did.  That 
conduct  of  appellant,  in  my  opinion,   after 


a  careful  consideration  of  all  of  the  authori- 
ties dted,  and  whidi  I  have  been  able  to  find 
bearing  upon  the  subject,  did  not  constitute 
contempt  of  court  If,  however,  he  or  Hlj^- 
smith,  his  representative,  had  approached  the 
Juror  and  had  in  any  manner  attempted  to 
influence  him,  then  clearly  both  of  them 
would  have  been  guilty  of  contempt;  but, 
under  the  facts  as  charged  in  the  citation 
and  established  by  the  imcontradicted  evi- 
dence, neither  of  them  was  guilty  of  con- 
tempt. These  views  are  supported  by  the 
ruling  of  this  court  in  the  case  of  Ex  parte 
Creasy,  supra. 

[C]  The  Legislature  evidently  entertained 
the  views  here  expressed,  and  in  order  to 
punish  those  who  might  be  guilty  of  sudi 
misconduct  enacted  sections  4356,  4357,  and 
4894,  R.  S.  1909,  which  have  been  in  force 
for  many  years.  These  statutes  cava  this 
case  as  a  glove  covers  the  hand,  and  should 
be  vigorously  enforced  whenever  their  provi- 
sions have  been  violated,  as  clearly  appears 
in  the  case  at  bar.  We  are,  therefore,  of  the 
opinion  that  if  the  appellant  is  guilty  of  the 
charge  stated  in  the  citation,  he  should  be 
proceeded  against  under  the  sections  of  the 
statute  referred  to,  and  not  by  citation  for 
contempt  of  court. 

So  believing,  the  Judgment  of  the  drcult 
court  is  reversed,  and  the  appellant  la  dis- 
charged.   All  concur. 


PETTIS    COUNTY    v.    REAVIS. 

(No.  16,553.) 

(Supreme  C!oart  of  Missouri,  IMvislon  No.  1. 

April  2,  1914.) 

1.  BOUNDABIKS  (I  36*)— liOOATIOn— EVIDKNCK 

— Sdbvets. 

In  ejectment  by  a  county  to  recover  a  strip 
claimed  to  have  been  opened  as  a  public  road 
at  one  time,  thoagh  the  survey  made  by  the 
county  surveyor  was  admissible  and,  in  a  sense, 
presumptively  correct,  it  was  not  indiaputable. 

[Ed.  Note. — For  other  cases,  see  Boondaries, 
Cent.  Dig.  Si  160-162,  164,  166-176;   Dec.  Dig. 

1  36.*I 

2.  Appxal  aitd  Ebrob  (|301*)— Rbbbrvatioic 
or  Oboundb  or  Rbvikw— motion  fob  New 
Tbiai,. 

The  refusal  of  an  instruction  could  not  be 
reviewed,  where  it  was  not  complained  of  in  the 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    §§   1748,   1753-1755;   Dec 
Dig.  i  301.*] 
8.  Appxal  akd  Ebbob  ({  939*)— Record— CoM- 

CLBSIYENESS. 

Where  the  motion  for  a  new  trial  complain- 
ed only  of  the  refusal  of  instruction  No.  2. 
while  the  abstract  showed  that  instruction  No. 

2  was  refused  before  the  instruction  complain- 
ed of  in  the  brief  was  offered,  the  abstract  would 
be  assumed  to  be  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  §$  3804^3806;  Dec.  Dig.  { 
939.*] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  Hoffman,  Judge. 
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Ejectment  by  FettlB  Conn^  against  D.  H. 
Beavis.     Jadgment  for  the  defendant,  and 

plaintiff  appeals.    AfSrmed. 

Sangree  ft  BoUlng,  of  Sedalla,  for  appel- 
lant. George  F.  Longan,  of  Sedalla,  for  re- 
spondent 

BLAIB,  O.  BJectment  for  a  strip  of 
ground  whldk  may  be  described  thns:  Be- 
ginning 6%  feet  soath  of  the  section  line 
and  1,860^  feet  west  of  the  northeast  comer 
of  section  12,  township  46,  range  23,  Pettis 
county;  thence  south  18)6  feet;  thence  west 
2,701  feet  to  a  point  20  feet  south  of  the 
northeast  comer  of  N.  W.  of  N.  W.  of  section 
12 ;  thence  easterly  to  the  beginning. 

There  was  evidence  the  parcel  described 
was  part  of  a  strip,  40  feet  wide,  opened  as 
a  public  road  many  years  ago,  and  evidence 
to  the  contrary.  Plaintiff  d^tended  prin- 
cipally upon  the  testimony  of  the  county  sur- 
veyor and  a  survey  he  had  made  of  the 
parcel.  Defendant  offered  evidence  tending 
to  show  this  survey  was  Incorrect,  and  that 
the  surveyor  had  established  the  northeast 
comer  of  section  12  at  a  point  different  from 
that  at  which  the  government  comer  had 
been  originally  placed. 

The  errors  assigned  are  the  admission  of 
evidence  to  Impeach  the  survey  plaintiff 
offered  and  the  refusal  of  an  Instruction 
asked  by  plaintiff. 

[1]  Since  this  appeal  was  taken,  this  court, 
in  Carter  t.  SprackUn,  246  Mo.  loc.  dt  119, 
120,  151  S.  W.  451,  has  carefully  reconsidered 
the  exact  Question  presented  by  plaintiff's  first 
and,  we  take  it,  principal  assignment  of  error 
and  reached  a  conclusion  contrary  to  plaln- 
tifTs  view.  It  is  unnecessary  to  restate  the 
reasons  advanced  in  that  case.  That  de- 
cision announced  the  correct  doctrine.  The 
survey  made  by  the  county  surveyor  was 
admissible  and,  in  a  sense,  presumptively 
correct,  but  was  not  Indisimtable.  It  did  not 
conclude  defendant 

[2,  3]  So  far  as  concerns  the  refusal  of  the 
instruction  mentioned  in  the  brief,  the  mo- 
tion for  new  trial  does  not  complain  of  that 
ruling.  There  Is  a  complaint  in  the  motion 
of  the  refusal  of  "instruction  No.  2,"  but 
none  other.  Instruction  No.  2  does  not  ap- 
pear in  the  abstract,  and  the  abstract  shows 
it  was  refused  before  the  instruction  com- 
plained of  was  offered.  If  the  abstract  is 
correct  and  we  must  assume  it  is,  the  re- 
fusal of  the  instraction  discussed  In  the 
brief  cannot  be  considered. 

The  case  seems  to  have  been  well  tried, 
and  the  Jury  settled  the  question  of  fact 
against  plaintiff. 

The  Judgment  is  afDrmed. 

BBOWN,  C  concnra. 

PER  GUBIAM.  The  foregoing  opinion  of 
BLAIR,  C  is  adopted  as  the  opinion  of  the 
court    AU  the  Judges  concur. 


JODD  T.  LEE.    (No.  10,068.) 

(Supreme  Oonrt  of  Ulssourl,  Division  No.  1. 

April  2.  1914.) 

1.  Appeai.  and  Ersob  (f  690*)— Bnx  OT  Ex- 

CKPTIONB— NkoESSITT. 

Error  in  refusing  instructions  camiut  be 
reviewed,  where  no  Instruction  is  contained  in 
the  bill  of  exceptions. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
gnor.  Cent  Dig.  H    2928-2030;  Dec.  Dig.  i 

2.  MoBTOAOM  (I  516*)— Sales— PuRCHASK  bt 
Tbusteb— Sdbseqvxnt  Pubohabk  ot  Pbop- 

KRTT. 

Where  a  sale  under  a  trust  deed  was  duly 
and  lawfully  made,  and  the  trustees'  duties 
terminated,  the  trustees  could,  four  years  there- 
after, bay  the  property  from  the  purchaser  at 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1518;  Dec.  Dig.  {  616.*] 

8.  MoBTOAOKS  ({_616*)— Salis  bt  Tbcstes— 

PDBOHABK  bt  TBT7BTEK. 

A  trustee,  purchasing  directly  or  indirectly 
at  his  own  sale,  takes  the  property  subject  to 
redemption  by  the  grantor  in  the  trust  deed; 
the  trust  not  being  advanced. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C^t  Dig.  I  1618;    Dec.  Dig.  {  616.*] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
Sl  Bassleur,  Judge. 

Action  by  Genevieve  Jodd  against  John  F. 
Lee.  From  a  Judgment  for  defendant  plain- 
tiff appeals.    Affirmed. 

H.  K.  Bunch  and  Ernest  G.  Dodge,  of  St 
Louis,  for  appellant  James  A.  Waechter,  of 
St  Louis,  for  respondent 

BLAIR,  C.  Since  the  appeal  was  taken  ap- 
pellant died,  and,  by  the  consent  of  parties 
and  the  order  of  this  court,  the  cause  has 
been  revived  In  the  name  <^  her  executrix, 
Margaret  Howard. 

This  is  a  proceeding  to  admeasure  dower. 
The  property  Involved  is  described  in  the 
petition  as:  "A  lot  of  ground  in  the  southwest 
quarter  of  block  2916,  in  Eller's  survey  of  the 
old  town  of  Carondelet  now  city  of  St  Louis, 
containing  a  front  of  25  feet  more  or  less, 
on  the  east  line  of  Minnesota  avenue,  by  a 
depth  eaatwardly  of  1S7  feet  to  an  alley; 
bounded  south  by  Grundy  street  east  by  an 
alley,  north  by  a  lot  claimed  by  Maiy  Grohan, 
and  west  by  Minnesota  avenue." 

The  Judgment  below  was  for  defendant 

Respondent  makes  no  point  on  the  absence 
from  the  bill  of  exceptions  of  the  stipulation 
and  motions  referred  to  therein.  Let  it  be 
assumed  (without  being  decided)  they  are 
the  stipulation  and  motion  for  new  trial  cop- 
led  into  the  record  proper,  and  that  sulflclent 
reference  is  made  to  them  to  Incorporate 
them  in  the  bill  for  the  purposes  of  this  case, 
and  further  assumed  that  the  recitations  as 
to  the  signatures  to  the  bill  show  a  proper 
signing  thereof. 

On  the  trial  it  was  stipulated  that  Michael 
Jodd  and  Genevieve  Jodd  were  husband  and 
wife,  and  that  Michael,  during  the  marriage, 
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owned  the  lot  described ;  that  la  1875  Michael 
and  Generlere,  as  husband  and  wife,  by  their 
<luly  executed  deed  of  trust  conveyed  the  lot 
to  Arthur  and  John  F.  Lee,  as  trustees,  to 
secaze  a  loan  to  them  by  James  T.  Blnggold ; 
that  In  1879  the  trustees  "duly  sold"  the  lot 
In  question  under  the  deed  of  trust,  and  that 
Blnggold  purchased  at  the  sale;  that  about 
four  years  later  Ringgold  sold  the  lot  to 
Arthur  I«e  for  $4,600 ;  and  that  Arthur  died 
In  1899,  and  by  his  will  devised  the  property 
to  John  F.  Lee.  It  is  further  stipulated  that 
Ringgold  "and  his  heirs,  successors,  and  as- 
signs" have  been  in  possession  of  the  property 
since  the  sale  in  1879,  claiming  it  under  that 
sale.  Michael  Jodd  died  in  1878,  about  one 
year  before  the  sale. 

In  regard  to  the  acquisition  of  the  property 
by  the  Lees,  John  F.  Lee  testified  neither  he 
nor  his  brother  had  any  interest  in  it,  di- 
rectly or  indirectly,  until  they  purchased  from 
Ringgold  in  July,  1883,  nearly  four  years  aft- 
er the  sale  tinder  the  deed  of  trust  There 
was  no  other  testimony  on  the  point 

(1)  1.  The  action  of  the  trial  court  in  re- 
fusing an  Instruction  asked  by  appellant's 
iiounsel  is  assigned  for  error.  No  Instruction 
appears  in  the  bill  of  exceptions,  and  noue 
-can  be  considered  here.  In  view  of  the  con- 
clusion reached  on  another  question,  however, 
the  refusal  of  the  Instruction  mentioned  be- 
comes unimportant. 

2.  As  we  understand  counsel,  it  is  contend- 
ed that  Arthur  Lee,  having  been  one  of  the 
trustees  in  the  deed  of  trust,  and  having 
made  the  sale  thereunder,  was  debarred  from 
purchasing  the  property  thereafter.  Waiving 
questions  arising  as  to  whether  counsel  could 
avail  themselves  of  this  contention  under  the 
pleadings  in  this  case,  it  conclusively  appears 
from  the  record  that  the  deed  of  trust  was 
duly  executed  by  Genevieve  Jodd  and  Mi- 
chael, her  husband  and  that  the  trustees  "duly 
sold"  under  the  deed  of  trust  to  Ringgold,  the 
beneficiary  therein.  Ringgold's  right  to  buy 
at  the  sale  cannot  be,  and  is  not  questioned, 
and  there  Is  not  a  scintilla  of  evidence  he 
bought  for  the  trustees  or  either  of  them  or 
pursuant  to  any  understanding  whereby  they 
were  to  acquire  an  interest  in  the  property. 

[2]  It  la  argued  that  the  rule  "once  a  trus- 
tee, always  a  trustee"  applies.  That  cannot 
be  so.  The  sale  under  the  deed  of  trust  hav- 
ing been  duly  and  lawfully  made,  the  duties 
of  the  trustees,  as  such,  were  at  an  end,  and 
they  or  either  of  them  had  a  perfect  right  to 
buy  from  Ringgold  four  years  later.  It  has 
never  been  thought  that,  because  one  was 
made  trustee  in  a  deed  of  trust,  he  was  there- 
after forever  Jtarred  from  dealing  with  the 
property;  a  lawful  sale  having  occurred  un- 
der the  deed  of  trust  In  which  he  was  trustee. 

[3]  Of  course,  a  trustee  purchasing  at  his 
own  sale,  directly  or  Indirectly,  takes  the 
property  subject  to  redemption  by  the  grantor 
in  the  deed  of  trust  The  trust  is  not  ad- 
vanced.   Giraldin  v.  Howard,  103  Mo.  loc  dt 


46,  15  S.  W.  38S.  But  the  stipulation  and 
testimony  exclude  the  idea  of  any  such  pur- 
chase in  this  case.   The  judgment  is  affirmed. 

BROWN,  C,  concurs. 

PEIR  OnBIAM.  The  foregoing  opinion  of 
BLAIR,  O.,  is  adopted  as  the  opinion  of 
the  court  All  the  Judges  concur. 


WHITWORTH  V.  BARNES  et  aL 
(No.  16,569.) 

(Supreme  C!onrt  of  Missouri,  Division  No.  1. 
April  2,  1914.) 

1.  Ejeotkknt  (1 86*)— BnsDEN  or  Psoor. 

If  plaintiff  m  ejectment  was  the  record  own- 
er of  the  legal  title,  the  burden  was  on  de- 
fendants to  establish  title  in  themselves  as  al- 
leged in  the  answer. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  |S  238-245;  Dec.  Dig.  §  86.*] 

2.  EXZCUTOBS  AND  Adkinistbaiobs    (|  130*) 
—Right  to  Sub. 

An  administratrix  was  not  the  proper  par- 
ty to  iMosecnte  an  action  of  ejectment  and 
hence  could  not  maintain  an  appeal  In  an  ac- 
tion originally  instituted  by  intestate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  535,  537- 
540;  Dec.  Dig.  f  130.*] 

Appeal  from  Circuit  Court  Boone  CJounty; 
David  H.  Harris,  Judge. 

Action  by  William  Whltworth  against  Ell- 
as Barnes  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Appeal  dis- 
missed. 

Sebastian  &  Sebastian,  of  Columbia,  for  ap- 
pellant Harris  ft  Flnley,  of  Columbia,  for 
respondents. 

Statement 

WOODSON,  P.  J.  William  Whltworth,  de- 
ceased, tnstltnted  this  suit  (ejectment),  in  the 
circuit  court  of  Boone  county,  against  Ellas 
Barnes  to  recover  40  acres  of  land  described 
in  the  petition.  Anna  Eliza  Barnes,  the  wife 
of  the  defendant  and  daughter  of  the  plain- 
tiff, filed  a  separate  answer  setting  up  the 
ten-year  statute  of  limitations,  under  a  parol 
gift  of  the  land  to  her  by  her  father,  and 
therein  prayed  the  court  to  try,  ascertain, 
and  determine  the  rights,  title,  and  interest 
of  the  parties  to  the  land  in  controversy. 
The  defendant  Ellas  Barnes  by  a  separate 
answer  set  up  title  in  his  wife  under  said 
parol  gift  and  pleaded  the  ten-year  statute 
of  limitations.  The  case  was  by  agreement 
of  parties  tried  before  the  court  without  the 
intervention  of  a  Jury,  and  after  hearing 
the  evidence,  no  instructions  having  been 
asked,  given,  or  refused,  the  court  found  the 
issues  for  the  defendants  and  rendered  Judg- 
ment accordingly.  After  all  proper  prelimi- 
nary steps  were  taken,  the  cause  was  duly 
appealed  to  this  court;  and  since  the  appeal 
had  been  perfected  the  plaintiff  died,  and  up- 
on the  suggestion  of  his  death  the  cause  was 
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revived  In  tbe  name  of  his  widow,  the  ad- 
mlniatratrix  of  bis  eBtate. 

[1]  Under  the  pleading,  It  being  conceded 
that  the  plaintiff  was  owner  of  the  record 
legal  title  to  the  land,  the  conrt  held,  and 
properly  so,  that  the  burden  of  proof  rested 
upon  the  defendants  to  establish  the  title  and 
defense  stated  In  the  answers. 

The  evidence  for  the  defendants  was  sub- 
stantially as  follows: 

The  defendant  Anna  Eliza  Barnes  testified: 
That  she  was  one  of  the  defendants,  the  wife 
of  Ellas  Barnes,  the  other  defendant,  and  a 
daughter  of  the  plaintiff,  William  Whit- 
worth,  deceased,  and  the  stepdaughter  of  the 
appellant,  Carrie  L.  Whltworth,  the  admin- 
istratrix of  his  estate.  That  in  the  year 
1888  she  and  her  husband  were  living  on  a 
farm  belonging  to  one  Andrew  M.  Mathis, 
some  distance  west  of  the  town  of  Sturgeon, 
Boone  county,  Mo.  At  that  time  the  40 
acres  in  controversy  was  a  part  of  her  fa- 
ther's'farm,  on  which  he  and  her  mother  re- 
Mded,  which  at  that  time  had  been  rented  by 
her  father  to  one  Beatty,  for  a  period  of  Are 
years,  which  had  two  years  to  mn.  That  the 
plaintiff  stated  to  defendant  Anna  and  others 
that  he  had  rented  the  land  to  Beatty  In 
order  to  have  it  cleared  and  put  In  cultiva- 
tion for  her,  bat  at  the  expiration  of  three 
years,  he,  desiring  to  have  her  near  him  and 
his  wife,  changed  his  mind  and  wanted  de- 
fendants to  have  the  land  at  that  time.  Mr. 
Beatty,  however,  had  to  be  considered  before 
defendants  could  secure  possession  of  the 
place.  With  that  purpose  in  view,  the  plain- 
tiff tried  to  get  Beatty  to  give  possession,  and 
offered  to  furnish  the  money  to  defendants 
with  which  to  buy  him  out,  but  they  refused 
to  pay  any  sum  for  the  possession.  That 
while  Beatty  was  willing  to  deliver  posses- 
sion and  get  rid  of  the  lease,  he  was  afraid 
that  he  might  be  liable  thereunder  for  the 
rent  during  the  two  years,  the  unexpired 
term  of  the  five  years'  lease  of  the  premises, 
and  therefore  refused  to  deliver  possession 
unless  the  lease  was  formally  transferred  to 
defendant  Ellas  Barnes.  That  this  was  done 
for  the  purpose  only  of  securing  the  posses- 
sion of  the  land,  and  not  for  the  purpose  of 
making  Barnes  the  tenant  of  plaintiff.  That 
after  having  settied  those  matters  between 
the  parties,  the  defendants,  on  December  24, 
1898,  moved  from  their  place  near  Sturgeon 
to  the  place  in  controversy;  the  plaintiff 
himself  assisting  them  in  moving. 

The  defendant  then  introduced  some  eight 
or  tesa  witnesses,  whose  testimony  tended  to 
prove  the  truthfulness  of  the  allegations  of 
the  petition  regarding  the  parol  gift  of  the 
land  by  the  plaintiff  by  William  Whltworth, 
the  father,  to  the  defendant  Aima  Eliza 
Barnes,  and  that  in  pursuance  thereof  she 
and  her  husband  left  their  old  home  and  mov- 
ed upon  the  land  in  controversy.  In  snb- 
Btance  they  testified  that  he  told  her  prior 
to  and  at  the  time  they  moved  that  Anna 
could  have  the  place;  that  he  said  to  them, 
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when  the  qneetion  came  up  regarding  the 
bolldlDg  of  a  hotise  on  the  premises,  that  he 
had  given  her  the  land,  but  be  would  not 
build  a  house  thereon  for  her;  also,  that  at 
the  time  the  plaintiff  refused  to  purchase 
some  fruit  trees  an  agent  was  trying  to  sell 
him  for  the  place,  and  assigned  the  reason 
that  he  had  given  the  land  to  her,  and  that 
he  would  let  her  and  her  husband  purchase 
the  treea 

Pleasant  Whltworth,  the  brother  of  the 
plaintiff,  testified  that  -the  latter  told  him  that 
he  had  given  the  place  to  his  daughter  and 
was  going  to  make  her  deed.  Also,  he  stated 
to  a  number  of  persons  that  he  had  given 
the  place  to  his  said  daughter,  and  that  her 
mother,  Mrs.  Whltworth,  in  the  presence  of 
plaintiff,  stated  that  he  had  given  the  place 
to  Anna  in  order  that  she  might  be  near  them 
and  assist  them  in  their  declining  years,  to 
which  he  made  no  reply. 

The  evidence  also  tended  to  prove:  That, 
with  the  knowledge  and  consent  of  the  plain- 
tiff, the  defendants  made  valoable  and  lasting 
improvements  upon  the  place,  costing  some 
$200  or  $300,  besides  clearing  some  eight  or 
ten  acres  of  ground,  at  the  cost  of  $6  per 
acre.  That  the  improvements  consisted  of 
building  an  addition  to  the  residence,  a 
chicken  house,  building  fences,  and  various 
other  matters  of  similar  character.  That 
during  the  entire  occupancy  of  the  place, 
more  than  ten  years  prior  to  the  institution 
of  this  suit,  the  defendants  paid  no  rent  for 
the  place,  notwithstanding  the  fact  they  were 
in  the  excludve,  open,  notorious,  and  continu- 
ous possession  of  the  premises,  residing  up- 
on, cnltivatlng,  and  receiving  the  products 
thereof.  That  while  the  plaintiff  paid  all 
the  taxes  upon  the  place,  and  cut  stove  wood 
therefrom  for  his  own  use,  yet  he  paid  the 
taxes  because  his  daughter  was  hard  up  and 
he  wanted  to  assist  her  and  cut  the  wood  by 
permission  of  the  defendants.  That  some 
time  after  the  parol  gift  of  the  land  to  the 
defendant  Anna  Eliza  Barnes,  her  mother 
died,  and  the  plaintiff,  her  father,  married 
the  appellant,  Carrie  L.  Whltworth,  the  ad- 
ministratrix In  whose  name  this  cause  was 
revived. 

The  plaintiff  then  introduced  some  three 
or  four  witnesses,  who,  according  to  the 
statement  of  counsel  for  appellant,  testified 
as  follows: 

WUllam  Whltworth  stated:  That  he  own- 
ed the  40  acres  of  land  described  in  the  peti- 
tion, and  that  he  had  leased  it  to  Mr.  Beatty 
for  five  years.  That  Dr.  Stover  drew  the 
papers  and  held  them.  That  he  did  not  re- 
member when  the  lease  was  transferred  to 
Barnes,  but  it  was  before  "the  dry  year,  1901. 
That  Barnes  went  there  under  the  lease,  and 
that  he  never  gave  him  any  other  possession 
in  any  way  or  fashion.  That  he  never  gave 
his  daughter  this  land;  if  he  had,  he  would 
have  made  her  a  deed  for  It.  That  since 
Barnes  and  his  wife  had  been  there  he  had 
gone  there  whenever  he  pleased  and  cut  and 
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hauled  off  wood  and  paid  all  the  taxes.  That 
the  first  time  he  ever  knew  that  hla  daugh- 
ter claimed  the  property  or  set  up  any  title 
to  It  was  about  the  Ist  of  August,  1910.  "My 
daughter  wanted  me  to  fnmlsb  the  money 
to  build  another  room  to  the  house,  but  I 
told  her  there  was  more  rooms  there  now 
thaa  I  needed,  and  they  then  put  up  a  small 
box  room  worth  about  $16.  The  land  was 
to  be  cleared  under  the  Beatty  lease.  I 
built  the  fence.  The  rental  value  of  the 
place  Is  about  $30  a  year,  or  about  $5  a 
month.  My  daughter  has  never  paid  any 
rent"  Cross-examination:  "My  daughter 
moved  to  the  place  about  1900,  as  well  as  I 
remember,  and  has  lived  on  It  ever  since, 
and  has  not  paid  any  rent  I  never  asked 
her  for  any.  I  do  not  remember  having  a 
conversation  with  Mr.  Mathls  about  the  place 
or  with  Mr.  Goldberry  about  some  trees.  I 
helped  to  move  my  daughter  to  the  place.  I 
do  not  remember  having  a  conversation  with 
Mr.  Bowland  or  his  wife,  nor  with  my  broth- 
er, Pleasant  Whltworth,  about  this  land." 

J.  H.  Stover  stated:  That  he  had  been 
a  Justice  of  the  peace  for  a  number  of  years ; 
that  he  wrote  a  lease  from  William  Whlt- 
worth to  Mr.  Beatty,  and  that  it  was  left 
with  him  to  keep.  "It  was  written  about 
twelve  years  ago.  After  It  had  been  writ- 
ten some  time,  Mr.  Barnes  and  Beatty  came 
to  my  house,  and  I  wrote  a  transfer  of  the 
lease  from  Beatty  to  Barnes.  I  looked  for 
the  lease,  but  could  not  find  it  It  was  for 
five  years  and  on  the  land  in  controversy. 
The  transfer  was  made  about  a  year  before 
the  dry  year,  about  1900  I  think."  Cross- 
examination:  "I  am  not  positive  about  the 
time;  it  was  some  time  after  the  lease  was 
written." 

J.  F.  McCowan  stated  that  he  and  his  wife 
were  at  Barnes'  house  in  August  of  the 
dry  year,  1901,  and  Mrs.  Barnes  stated  that 
Mr.  Bumam  had  been  there  the  day  before 
to  sell  them  some  fruit  trees;  that  they 
were  there  on  the  Beatty  lease  and  did  not 
want  to  buy  any  trees,  as  they  did  not  know 
bow  long  they  would  stay.  Cross-exami- 
nation: "I  do  not  remember  any  other  part 
of  the  conversation." 

Mrs.  J.  F.  McCowan  stated  that  she  and 
her  husband  were  at  Barnes'  house  one  Sun- 
day evening  in  July  or  August  of  the  dry 
year,  1901,  and  Mrs.  Barnes  stated  that  Mr. 
Burnam  had  been  there  to  sell  them  some 
fruit  trees,  and  that  she  did  not  buy  any 
trees  because  her  father  had  not  given  her 
the  place  and  she  did  not  know  that  he  ever 
would;  that  they  were  there  under  the 
Beatty  lease.  Cross-examination:  "I  do  not 
remember  anything  further,  except  that  she 
said  she  would  not  make  any  Improvements 
unless  her  father  would  make  her  a  deed.  I 
am  a  sister  of  the  present  Mrs.  Whltworth." 

Steven  Marsh  stated  that  he  lived  close  to 
the  fann  In  controversy,  and  had  seen  Mr. 


Whltworth  catting  and  hanUng  wood  off  of 
that  part  of  the  farm  which  lies  next  to  him. 
Plaintiff  closes  his  case. 

Defendants'  rebuttal:  Ellas  Barnes  re- 
called stated  that  McCowan  and  his  wife 
were  not  at  bla  house  about  the  dry  year. 
Defendants  close,  and  this  was  all  the  evi- 
dence in  the  case. 

The  court  took  the  case  under  advisement, 
and  on  the  following  day,  October  18,  1910, 
entered  the  following:  Then  follows  a  find- 
ing of  facts  and  a  Judgment  of  the  court  In 
favor  of  the  defendants,  as  prayed  in  tlie 
answers,  from  which,  as  previously  stated, 
the  plaintiff  appealed. 

Opinion. 

[2]  I.  Upon  this  state  of  the  record  coun- 
sel for  respondents  insists  that  the  appeal 
should  be  dismissed  for  the  following  as- 
signed reason:  "The  appeal  In  this  case 
should  be  dismissed,  l>ecause  this  is  an  ac- 
tion for  possession  of  land,  and  the  admin- 
istratrix has  no  such  interest  in  the  sut>- 
Ject  of  the  action  as  will  authorize  her  to 
prosecute  the  appeal  in  ber  name  as  such 
administratrix.  Real  estate  descends  to  the 
heirs,  and  they  only  are  proper  parties  tn 
ejectment  The  personal  representative  un- 
der order  of  the  probate  court  may  rent  out 
or  sell  land  for  the  purpose  of  paying  debts ; 
but  there  is  nothing  in  this  record,  or  in 
the  motion  to  revive  this  case  in  the  name 
of  said  administratrix,  to  Indicate  that  the 
estate  of  William  Whltworth  is  not  possessed 
of  sufficient  personal  estate  to  pay  his  debts. 
The  law  on  this  subject  Is  so  well  settled 
that  it  is  unnecessary  to  dte  all  of  the  nu- 
merous cases  In  point" 

This  proposition  was  presented  to  this 
court  in  the  recent  case  of  McQultty  v.  Wll- 
hlte,  218  Mo.  586,  loc.  clt  591,  117  S.  W.  T30, 
131  Am.  St  Rep.  661,  where  the  authorltiea 
are  reviewed  and  well  considered  by  my 
learned  Associate,  Judge  Graves.  The  con- 
clusion was  there  reached  that  the  admin- 
istrator was  not  the  proper  v&tty  to  prose- 
cute the  suit,  and,  after  a  careful  exami- 
nation of  the  authorities  cited,  I  see  no  rea- 
son for  a  departure  from  that  ancient  and 
well-established  rule. 

Adhering  to  that  rule,  the  result  must  be 
that  the  appeal  should  be  dismissed. 

While  we  very  much  regret  to  dismiss 
appeals  upon  grounds  not  going  to  the  mer- 
its of  the  case,  yet  a  most  casual  considera- 
tion of  the  record  In  this  case  discloses  the 
fact  that  the  Judgment  of  the  circuit  court 
was  right,  and  that  the  api)eal  to  this  court 
is  totally  destitute  of  all  merit  Consequent- 
ly there  being  no  merit  in  the  case,  and  the 
appeal  being  improperly  prosecuted,  we  have 
no  hesitancy  in  dismissing  the  appeal  as 
prayed. 

It  is  so  ordered.    All  concox; 
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TRIMBIiB  et  tX  T.  KANSAS  CITT  SOUTH- 
ERN ET.  CO.    (No.  16,504.) 

(Supreme  Court  of  Minouri,  Division  No.  1. 

April  2,  1914.     Rehearing  Denied 

April  13,  1914.) 

CoBPOBATioNB    (S   574*)— Bboboahizatior— 
LiABii.rTT  or  New  OoxBO^iXiov. 

Where  a  plan  and  agreement  for  the  reor- 
ganization of  a  corporation  in  the  hands  of  a 
receiver  and  its  associated  companies,  submit- 
ted by  a  reorganisation  committee  to  the  holders 
of  the  corporation's  bonds  and  stocks,  provided 
that  the  new  corporation  should  assume  and  pay 
all  the  expenses  incurred  by  the  reorganization 
committee  in  the  accomplishment  of  the  scheme, 
the  new  company  formed  in  pursuance  of  such 
plan  and  agreement  was  liable  for  professional 
services  rendered  by  attorneys  with  the  knowl- 
edge, consent,  and  approval  of  the  reorganiza- 
tion committee  in  aiding  the  object  of  such  com- 
mittee and  in  furtherance  of  the  plan. 

[Ed.  Note. — For  other  cases,  see  Coroorations, 
Ont.  Dig.  81  2297-2308;   Dec  Dig.  674.*] 

Appeal  from  Clrcalt  Conrt,  Jackmn  (boun- 
ty;  Jas.  H.  Slover,  Judge. 

Action  by  J.  McD.  Trimble  and  others, 
partners  as  Trimble  ft  Braley,  against  tl)e 
Kansas  City  Southern  Railway  (Company. 
E^m  a  Judgment  for  plaintiffs,  defendant 
apijeals.    Affirmed. 

See,  also,  180  Mo.  574,  79  S.  W.  678,  1  Ann. 
Gas.  363;  199  Mo.  44,  97  S.  W.  164;  201 
Mo.  872,  100  S.  W.  7. 

The  plaintiff,  a  firm  of  attom^s,  sued  the 
defendant  railway  as  the  successors  in  title 
and  obligation  of  two  other  railways  for  the 
amount  of  two  respective  Judgments  aggre- 
gating $11,111.68,  recovered  by  plaintiffs 
against  said  railways  for  professional  serv- 
ices alleged  to  have  been  performed  In  and 
about  the  matter  of  carrying  out  a  consoli- 
dation of  the  two  railways  according  to  the 
plan  of  a  reorganizing  committee  formed  tor 
that  purpose. 

The  roads  which  were  acquired.  In  pursu- 
ance of  a  contract  and  plan  adopted  for  that 
purpose,  will  be  termed  for  brevity  the  "Gulf 
Company"  and  the  "Belt  Company."  The 
reorganizing  committee  caused  the  Incorpora- 
tion of  the  defendant,  the  Kansas  City  South- 
em  Railway  Company,  to  acquire  the  prop- 
erty and  corporate  control  of  the  two  former. 
The  process  by  which  tbe  defendant  accom- 
plished this  was  through  a  receivership  and 
foreclosure  of  the  Gulf  and  Belt  Companies 
at  the  Instance  of  the  holders  of  their  bonds 
secured  by  mortgage,  and  the  foreclosure  of 
the  stocks  and  bonds  of  the  Belt  Company, 
and  a  subsequent  foreclosure  of  a  mortgage 
therein. 

After  the  appointment  of  a  receiver  for  the 
Gulf  (Company  by  the  federal  court,  a  com- 
mittee of  reorganization  at  Phlladelj>hla, 
which  had  succeeded  the  New  Xork  commit- 
tee, proposed  and  published  a  contract  and 
plan  to  reorganize  the  Gulf  Company  and  its 
associated  companies,  which  plan  as  modified 
on  November  7,  1899,  was  carried  out    This 


plan  was  addressed  to  the  holders  of  the 
bonds  and  stocks  of  the  Gulf  Company  et  al., 
and  was  designed  for  the  purchase  of  the 
Gulf  (Company  under  a  foreclosure  of  the 
mortgages  thereon;  and  then  to  transfer 
the  property  to  a  corporation  to  be  organized 
(the  defendant  the  Kansas  City  Southern  Ry. 
Co.) ,  wlilch  new  company  was  exi>ected  to  re- 
ceive the  stocks  and  l>onds  of  two  other  cor- 
porations allied  to  the  Gulf  Company,  and  to 
Issue  In  payment  thereof  new  securities  to 
be  disposed  of  as  thereafter  stated. 

By  this  means  it  was  contemplated:  (1) 
That  the  new  company  would  own  (he  prop- 
erty of  the  Gulf  Ompany  and  the  stock  and 
bonds  of  the  Belt  Company,  and  the  bonds  of 
its  constituent  companies,  and  the  bonds  and 
stocks  of  the  Port  Arthur  C.  &  D.  Company, 
and  thereby  unite  the  corporate  control  of 
"all  the  properties";  the  bonds  and  stock 
thus  acquired  were  to  be  pledged  as  security 
for  the  new  first  mortgage  to  be  executed  by 
the  purchasing  company ;  (2)  the  attainment 
of  efficiency,  economy,  and  control  of  the 
property ;  (3)  that,  in  case  of  the  failure  to 
acquire  the  two  terminal  properties,  then 
the  pnrctiase  of  others  at  Kansas  City  and 
Port  Arthur  and  a  corresponding  reduction  of 
the  new  securities. 

The  plan  further  set  ont  the  conditions  of 
participation  by  the  persons  invited  to  co- 
operate therein,  and  a  schedule  .of  the  secu- 
rities to  be  issued,  and  the  uses  and  payments 
to  which  they  were  to  be  put: 

"(a)  Bonds  to  the  extent  of  $3,802,500.00  are 
to  be  put  in  the  treasury  for  future  requtre- 
menU. 

"(b)  Tbe  sum  of  $5,900,000.00  arising  from 
a  sale  of  $3,000,000  first  mortgage  bonds  and 
$3,0(X),000  preferred  stock,  and  from  pay- 
ments of  $10.00  per  share  by  participating 
stockholders,  are  to  l>e  reserved  for  the  oath 
requiremenU  of  the  new  company,  which 
includes  such  payments  as  may  be  made  upon 
tbe  floating  debt,  not  to  exceed  the  sum  pf 
$475,000. 

"(c)  All  the  balance  of  the  securities  to  be 
appropriated  specifically  in  exchange  for  se- 
curities of  the  old  companies." 

Following  the  foregoing  features  was  the 
reorganization  agreement,  taken  as  a  part 
thereof,  but  stipulating  that  "no  estimate, 
statement,  explanation,  or  suggestion  contain- 
ed" in  either  "should  be  accepted  as  a  rep- 
resentation warranty  or  agreement" 

This  plan  and  contract,  and  also  the  fore- 
closure decrees  and  sales  and  purchases  of 
the  property,  and  the  conveyance  made  there- 
under to  the  defendant,  and  a  full  report  by 
its  vice  president  of  the  accomplishment  of 
the  plan  to  the  New  York  Board  of  Trade, 
were  Introduced  in  evidence.  Other  docu- 
ments were  introduced  in  the  evidence,  and, 
if  necessary,  will  be  cited  In  the  optadon. 

The  two  plaintiffs  were  called  to  testify 
and  give  a  history  of  the  transactions  and 
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their  connection  tberewith  to  the  effect  that 
the  aerrlces  rendered  by  them  to  the  Onlf 
and  Belt  Gompanlea  and  upon  which  their 
Judgments  were  baaed  were  performed  with 
the  knowledge,  consent,  and  approval  of  the 
reorganization  committee,  and  through  corre- 
spondence with  its  attorney;  that  the  legiil 
steps  taken  by  them  were  necessary  and 
proper  to  the  accomplishment  of  the  contract 
and  plan  of  the  reorganizing  committee, 
whereby  the  defendant  secured  ownership  and 
control  of  the  railway  between  Kansas  City, 
Mo.,  and  Port  Arthur,  Tex.,  with  suitable 
terminals  at  both  places.  The  contract  and 
plan  of  the  reorganizing  committee  expressly 
provided  that  the  new  company  (which  the 
evidence  showed  was  the  defendant)  should 
assume  and  pay  all  of  the  expenses  incurred 
by  the  reorganizing  committee  in  the  accom- 
plishment of  the  scheme  Incurred  for  the  uul- 
flcation  of  the  property  described  In  its  plan 
and  contract 

The  case  was  submitted  to  the  trial  court, 
npon  the  waiver  of  a  Jury,  who  subsequently 
rendered  a  Judgment  for  plaintiff,  July  6, 
1910,  in  the  sum  of  $16,763.14,  with  the  fol- 
lowing memorandum  of  bis  reasons:  "Inas- 
much as  the  services  sued  for  in  this  case 
were  rendered  in  accomplishing  the  scheme 
from  which  the  reorganization  or  consolida- 
tion in  fact  was  effected,  it  l>ecame  and  was 
a  part  of  the  expense  attending  sacb  reor- 
ganization, and  for  that  reaaun,  if  for  no 
other,  these  plaintiffs  should  recover  In  this 
case,  regardless  of  the  question  whether  the 
defoidant  company  was  or  is  liable  for  the 
following  obligations  of  the  constituent  com- 
panies. Judgment  for  the  plaintiffs  as  prayed 
for." 

From  that  Judgment  defendant,  after  the 
overruling  of  its  motion  for  a  new  trial,  ap- 
pealed to  this  court.     . 

S.  W.  Moore,  Cyrus  Crane,  and  J.  M.  Sou- 
by,  all  of  Kansas  City,  tor  appellant  John 
A.  Eaton,  of  Kansas  City,  for  respondents. 

BOND,  J.  (after  stating  the  facts  as 
above).  In  the  view  we  take  of  this  case. 
It  will  be  unnecessary  to  rule  upon  the  chief 
contentions  of  appellant's  counsel,  to  wit: 
(1)  That  the  acquisition  by  appellant  of  the 
property  of  the  Gulf  Company,  and  ultimate- 
ly of  the  property  of  the  Belt  Company,  and 
the  purchase  by  appellant  of  the  stocks  and 
bonds  of  the  Port  Arthur  Company,  were 
not  a  statutory  consolidation  under  section 
3077  of  the  present  revision',  (2)  that  the 
decrees  of  foreclosure  and  conveyance  to  ap- 
pellant thereunder,  or  the  participancy  of  the 
individual  plalntUfs  in  the  scheme  of  re- 
organization and  the  acceptance  of  new  se- 
curitlefl  for  old  ones  owned  by  them,  are 
conclusive  against  the  right  to  maintain  the 
present  action  in  their  Arm  name.  For  nei- 
ther of  these  contentions,  nor  any  other 
nrged  for  appellant,  touch  the  question  of 


the  right  of  the  plaintiffs  to  recover  from 
defendant,  under  the  positive  terms  of  the 
reorganization  contract  and  plan,  whereby 
the  expenses  of  the  reorganizing  committee^ 
which  were  Incurred  in  achieving  the  pur- 
pose for  which  It  was  formed  and  to  carry 
out  the  plan  which  it  had  in  charge,  were 
to  be  borne  and  assumed  by  the  new  com- 
pany, the  defendant 

Aa  to  their  right  to  recover  on  this  theory, 
the  plaintiffs'  petition  set  forth  In  Its  first 
count  the  following  allegations:    "From  time 

to  time  between  the  day  of  April, 

1899,  and  the day  of  March,  1900,  the 

plaintiffs,  at  the  special  instance  and  re- 
quest of  the  Kansas  City,  Pittsburg  &  Oolf 
Railroad  Company,  and  at  the  special  in- 
stance and  request,  and  with  the  knowledge 
and  consent,  of  the  said  New  York  and  Phil- 
adelphia committees,  rendered  and  perform- 
ed valuable  professional  services  as  attor- 
neys at  law  in  and  about  the  matter  of  carry- 
ing out  and  consummating  the  said  consoli- 
dation of  the  said  properties  and  the  said 
reorganization  of  the  said  securities,  which 
services  were  of  the  reasonable  value  of 
ten  thousand  dollars  ($10,000),  or  more." 

These  allegatlous  show  that,  among  other 
grounds,  plaintiffs  sought  a  recovery  in  this 
case,  not  upon  the  theory  of  a  fraudulent 
acquisition  of  the  property  of  their  debtors 
by  defendant,  but  upon  the  allegations  that 
the  services  rendered  by  them  were  within 
the  direct  contractual  obligations  undertaken 
by  defendant  when  It  obtained  the  ownership 
and  control  of  the  property  through  the  ef- 
forts of  the  reorganizing  committee,  and  in 
accordance  with  its  plan  to  pay  for  all  serv- 
ices rendered  to  that  committee  or  expenses 
incurred  by  it  In  carryihg  oat  the  plan  for 
acquiring  the  property. 

The  oral  testimony  of  the  two  plaintiffs 
and  the  letters  received  by  them  from  their 
attorney  tended  to  prove  that  the  Judgments 
sued  on  were  based  npon  professional  work 
and  exi>enseB  rendered  and  incurred  by  them 
in  aiding  the  object  of  the  feorganlzadon 
committee,  and  in  furtherence  of  Its  plan 
for  the  unification  of  the  property  and  cor- 
porate control  of  the  several  railroads.  The 
trial  court  gave  credence  to  that  testimony, 
and  grounded  its  Judgment  thereon.  It  that 
testimony  was  true,  it  brought  the  plaintiffs 
within  contractual  relations  with  defendant 
(in  view  of  the  agreement  by  defendant  to 
assume  and  pay  the  debts  and  expenses  in- 
curred by  the  committee  of  reorganization), 
and  entitled  plaintiffs  to  the  Judgment  ren- 
dered in  this  case.  It  is  wholly  immaterial 
whether  plaintiffs  could  have  recovered  upoil 
that  feature  of  the  plan  of  the  reorganizing 
committee  which  appropriated  $475,000  for 
the  payment  of  the  fioaUng  indebtedness  of 
the  companies  to  be  absorbed.  For  wheth- 
er that  was  such  a  contract  for  their  benefit 
as  plaintiffs  could  legally  invoke  need  not  be 
decided.    It  is  suffldent;  to  authorize  the  at 
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flrmanoe  of  the  Judgment  below,  that  It 
ahonid  appear,  as  the  record  shows,  that 
the  amoimts  reeoyered  were  reasonable  and 
tell  within  Hie  scope  of  the  allegations  of 
the  petition,  and  were  supported  by  substan- 
tial evidence.  The  character  of  the  serrloea 
rendered  and  the  reasonableness  of  the  oomr 
I)ensa11on  were  before  this  court  on  former 
appeals.  Trimble  v.  Railway,  180  Ma  574, 
79  S.  W.  e78,  1  Ann.  Cas.  863;  Trimble  t. 
RaUway,  190  Mo.  44,  97  S.  W.  164;  TrimUe 
T.  Railway,  201  Ma  872,  100  B.  W.  7. 

The  learned  trial  court  correctly  concelyed 
the  vital  question  of  law. In  this  casa  There 
was  material  evidence  supporting  his  find- 
ing of  fact,  and  the  Judgment  la  affirmed. 
All  concur. 


STATE  ex  rel.  LAMPORT  v.  ROBINSON, 
Judge.    (Na  17318.) 

(Supreme  Court  of  Misaoari.     April  2,  1014. 
Rehearing  Denied  April  13,  1914.) 

1.  Mahdaxub  (S  4*)— Oboukdb  or  Rauzr— 
Remedy  bt  Afpkai.. 

Where  the  term  of  court  expired  by  statute 
after  the  impaneling  of  the  jury  to  try  the  case, 
but  the  court  overruled  plaintiff'B  motion  to  de- 
clare a.  mistrial  and  return  the  case  to  the  gen- 
eral docket  as  required  by  the  rules,  and  there- 
after entered  a  final  judgment  on  the  verdict  of 
the  jury  for  the  defendant,  the  plaintlfTi  rem- 
edy was  by  appeal  and  not  by  mandamus  to  com- 
pel return  of  the  case  to  the  general  docket, 
nnce  mandamus  is  not  available  for  the  cor- 
rection- of  errors  which  may  be  reviewed  and 
corrected  on  appeal. 

[Ed.  Note^-For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  9-21,  24-34;    Dec  Dig.  i  4.»] 

2.  Mandakus     (I     48*)  —  Pboozkdiros     or 
CotTBTS— BiiTSBTAiimfo  Cause. 

Mandamus  lies  from  the  Supreme  Court  to 
compel  an  inferior  court  to  hear  and  determine 
a  cause  over  which  the  inferior  court  possesses 
Jurisdiction  but  refuses  to  perform  a  idain  le- 
gal duty. 

[EJd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  95;    Dec.  Dig.  |  48.*] 

S.  EzcEPnoics,   Biix  or   ((  88*)— Tna   fob 
Fnjito— BxpiBATioN  or  tebu— Statutobt 

PBO  VISIONS. 

That  a  trial  waa  concluded  at  a  term  sub- 
sequent to  that  at  which  it  was  begun  does  not 
deprive  a  party  of  his  right  to  appeal,  under 
Rev.  St  1909,  i  2029,  authorizing  the  trial 
court  to  grant  time  for  preparing,  settling,  and 
filing  exceptions,  which  modifies  Rev.  St.  1009, 
i  W28,  which  fixes  the  time  for  filing  exceptional 
80  as  to  warrant  the  filing  of  a  term  bin  of  ex- 
ceptions after  the  term,  if  time  be  granted  there- 
for by  the  court. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  If  49-63;   Dec.  Dig.  |  38.*] 

4.  Mandamus  ({  172*)— DsTEaMiNATioN  or  Is- 
suB  — QuxsnoNs    RKyiEWABi.B  Upon   Af- 

FXAU 

Where  a  litigant  seeks  on  mandamus  to 
have  reviewed  questions  which  can  be  raised  on 

S[>peal,  the  court  will  not  pass  on  those  ques- 
ons  In  the  mandamus  proceedings  for  the  pur- 
pose of  ending  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  a  881-386 ;   Dec  Dig.  §  172.*] 

In   Banc     Original  proceeding  for  man- 
damus by  the  State,  on  relation  of  Edward 


J.  Lamport,  agalnat  Harris  Robinson.  Alter- 
native'writ  qnashed,  and  absolnte  writ  de- 
nied. 

Mandamus  to  compel  a  division  of  the  dr- 
cult  court  of  Jackson  county  to  return  a  case 
to  the  general  docket  of  said  court 

The  facts  upon  which  our  alternative  writ 
was  issued  in  this  case  are  as  follows: 

The  reeiwndent  Is  the  Judge  of  division 
No.  9  of  the  circuit  court  of  Jackson  county, 
and  In  administering  the  duties  of  said  of- 
fice was  governed  by  certain  rules  which 
had  been  theretofore  adopted  and  promulgat- 
ed by  the  several  Judges  of  the  circuit  court 
of  said  county  sitting  as  a  court  In  banc. 

Rule  13  requires  the  clerk  to  place  all  cases 
on  one  general  docket 

Rule  18  provides  that  the  several  Judges  of 
the  drcait  court  of  Jackson  county  shall 
select  one  of  their  number  as  presiding  Judge, 
who  shall  designate  the  cases  to  be  heard 
in  each  division  of  said  court 

"Rule  22.  Assignment  of  caste.  At  least 
two  weeks  before  the  beginning  of  each  term, 
and  as  often  thereafter  as  may  be  necessary, 
the  presiding  Judge  shall  cause  to  be  posted 
on  the  bulletin  boards  in  the  assignment 
division  and  the  circuit  clerk's  office  a  no- 
tice requiring  attorneys  to  file  with  the  clerk 
of  the  assignment  division  on  or  before  the 
date  fixed  In  said  notice  a  memorandum  of 
each  case  at  issue  of  which  a  trial  is  desired, 
between  the  numbers  stated  in  said  notice. 
A  separate  memorandum  shall  be  filed  for 
each  case,  and  such  memorandum  shall  con- 
tain the  number  and  tttlf  of  such  case,  and 
the  attorneys  of  record  of  each  of  the  par- 
ties thereto.  •  •  •  The  presiding  Judge 
shall,  from  time  to  time,  make  and  cause  to 
be  posted  as  above,  settings  of  the  cases 
thus  noted  for  trial.  *  *  •  All  applica- 
tions for  continuance  shall  be  made  to  the 
assignment  division  before  assignment  Bach 
case  when  assigned  for  trial  shall  be  Imme- 
diately tried  or  dismissed,  unless  for  good 
cause  arising  or  discovered  after  such  as- 
signment, it  Is  continued  by  the  Judge  of  the 
division  to  which  it  Is  assigned,  and  shall 
thereupon  be  returned  to  the  general  docket 
*  *  *  Whenever  the  trial  of  a  case  shall 
result  in  a  mistrial,  said  case  shall  imme- 
diately be  returned  to  the  general  docket. 
This  provision  shall  not,  however,  apply  to 
any  case  in  which  an  appeal  Is  allowable  on 
account  of  such  mistrial.  Whenever  any 
case  is  listed  for  trial,  that  fact  shall  be 
noted  by  the  clerk  on  the  general  docket" 

"Rule  26.  Trial  Docket  Each  division  of 
the  court  of  Kansas  City  shall  have  a  Trial 
Docket  in  which  shall  be  entered  the  cases 
as  they  shall  be  assigned  to  that  division 
for  trial,  and  after  the  assignment  of  a 
cause  for  trial  to  a  particular  division  said 
division  shall  thereafter  have  exclusive  Juris* 
diction  thereof,  unless  transferred  to  another 
division  or  returned  to  the  General  Docket" 
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Under  the  statates  tbe  regular  March  to'in 
of  tbe  drcoit  court  of  Jackson  county  ex- 
pired on  Saturday,  the  10th  day  of  May, 
1913,  and  the  regular  May  term  of  said  court 
conrened  on  Monday,  tbe  12th  day  of  the 
aaxne  month.  On  May  5,  1913,  whUe  the 
March  term  of  division  No.  9  of  said  court 
was  in  session,  and  while  respondent,  as 
judge  of  said  court,  possessed  full  Jurisdic- 
tion of  a  case  wherein  the  relator  Edward  J. 
Lamport  was  plaintUF,  and  the  ^tna  Ufe 
Insurance  Company  was  defendant,  relator 
called  the  attention  of  respondent  to  the  fact 
that  there  was  probably  not  sufficient  time 
before  the  end  of  said  March  term  to  try 
said  cause,  and  requested  respondent  not  to 
Impanel  a  Jury  in  said  last-named  cause,  for 
the  reason  that,  before  the  trial  could  be 
completed,  the  end  of  the  term  would  effect 
the  discharge  of  sucb  Jury,  thereby  causing  a 
mlstriaL  Bespondent,  as  such  Judge,  ignored 
relator's  suggestion,  impaneled  a  Jury,  and 
ordered  the  parties  to  proceed  with  the  trial 
of  the  aforesaid  cause,  to  which  action  the 
relator  excepted.  The  Jury  was  impaneled 
and  the  trial  of  the  aforesaid  cause  proceed- 
ed with  before  respondent,  and  said  Jury, 
untU  Friday,  the  9th  day  of  May,  1913,  when 
the  further  trial  of  said  cause,  before  the 
same  Jury,  was  continued  to  Monday,  the 
12th  day  of  May,  1913 ;  the  last-named  date 
being  the  time  designated  by  law  for  the 
regular  May  term  of  said  court  to  convene. 
Saturday,  May  10,  1913,  was  consumed  by 
respondent  in  hearing  and  disposing  of  mo- 
tions in  other  cases  pending  In  bis  court,  atiO 
at  the  end  of  that  day  be  finally  adjourned 
said  court  to  court  in  course.  On  May  12, 
1913,  the  resi)ondent  convened  the  regular 
May  term  of  said  division  No.  9  of  the  circuit 
court  of  Jackson  county,  whereupon  relator 
moved  the  respondent  to  make  an  order  dis- 
charging the  petit  Jury,  which  had  thereto- 
fore been  Impaneled  and  sworn  in  the  case 
of  Lamport  v.  Insurance  Company,  and  to  re- 
turn the  case  to  the  general  docket,  for  the 
reason  that  the  expiration  of  the  March  term 
of  said  court  bad  rendered  the  persons  con- 
stituting the  Jury  Ineligible  to  further  serve 
in  that  capacity,  thereby  resulting  in  a  mis^ 
trial  of  the  case  wltbln  tbe  purview  of  rule 
22,  hereinbefore  set  out  This  motion  was 
by  respondent  overruled,  and  tbe  parties 
ordered  to  proceed  with  tbe  trial  of  the  cause 
before  the  jury  selected  and  sworn  at  the 
March  term,  to  which  order  relator  excepted. 

The  said  cause  of  relator  against  the  JBtna. 
Life  Insurance  company  was  then  proceeded 
with  from  day  to  day  until  May  17,  1913, 
when  a  verdict  was  rendered  in  favor  of  de- 
fendant by  nine  of  the  Jurors  selected  at 
said  March  term,  1913.  Upon  the  coming  in 
of  tbe  aforesaid  verdict,  tbe  relator  filed  a 
motion  praying  the  re^Mndent  to  render  judg- 
ment in  fkvor  of  relator,  notwithstanding  the 
verdict  of  the  jury,  which  last-named  motion 
was  by  respondent  overruled,  and  relator 
excepted.    Relator,  in  a  timely  manner,  also 


filed  a  motion  for  new  trial,  with  affidavits  In 
support  thereof;  also,  a  motion  In  arrest  of 
Judgment,  which  motions  for  new  trial  and 
In  arrest  were  continued  until  the  S^tember 
term,  1913,  of  respondent's  said  court,  and  on 
the  17th  day  of  September,  1913,  were  over- 
ruled, to  which  ruling  relator  excited.  Re- 
lator did  not  voluntarily  take  part  in  the 
trial  of  his  case  against  tbe  .Sltna  Life  In- 
surance Company  after  the  end  of  the  March 
term,  1913,  but  participated  in  the  trial  after 
that  date  under  coercion  of  respondent  and 
to  avoid  a  dismissal  of  the  case.  Relator  al- 
leges, generally,  that  he  exhausted  all  means 
and  methods  known  to  him  under  the  law 
before  suing  out  the  writ  of  mandamus  from 
this  court  It  further  appears  by  supple- 
mental return  of  respondent  that  since  this 
action  was  begun  In  this  court  relator  has 
filed  in  the  drcnlt  court,  over  which  respond- 
ent presides,  a  motion  to  set  aside  Its  order 
oyerruling  relator's  motion  for  new  trial. 

Martin  J,  O'Donnell,  of  Kansas  City,  for 
relator.  J.  G.  Rosenberger  and  Kersey 
Coates  Reed,  both  of  Kansas  City,  and  Rol- 
llu  E.  Talbert  of  Columbia,  for  respondent 

I.  Mandamut — Appeal. 

BROWN,  J.  Relator  contends:  W  That 
as  the  jury  which  returned  the  verdict 
against  him  had  been  impaneled  and  sworn 
at  the  March  term,  1913,  such  Jury  became 
functus  officio  when  the  March  term  ended, 
and  was  therefore  wholly  without  power  to 
return  a  valid  verdict  at  the  succeeding  May 
term.  (2)  That  tbe  respondent  sitting  as 
Judge  of  said  division  No.  9,  should  have 
declared  the  failure  of  tbe  Jury  to  return  a 
verdict  during  the  March  term  a  mistrial, 
and  have  returned  the  cause  to  the  general 
docket  (3)  Relator  further  asserts  that  we 
should  now  compel  respondent  by  mandamus 
to  return  said  case  to  the  general  docket  of 
the  Jackson  circuit  notwithstanding  respond- 
ent has  entered  a  final  Judgment,  or,  at 
least  what  purports  to  be  a  final  Judgment 
in  said  cause. 

[1, 2)  We  hold  that  relator  has  miscon- 
ceived his  remedy.  Mandamus  often  lies 
from  tliis  court  to  compel  an  Inferior  court  to 
hear  and  determine  a  cause  or  matter  in  is- 
sue when  the  Inferior  court  possesses  Juris- 
diction to  act  In  the  premises  but  refuses  to 
perform  a  plain  legal  duty.  State  ex  reL 
Schonboff  ▼.  O' Bryan,  Judge  et  al.,  102  Mo. 
254,  14  S.  W.  933;  State  ex  reL  ▼.  Oibaon. 
187  Mo.  536,  86  S.  W.  177;  State  ex  reL  v. 
Grimm,  220  Mo.  483,  119  S.  W.  626;  and 
State  ex  rel.  v.  Broaddus  et  aL,  234  Mo.  331, 
137  S.  W.  271. 

However,  when  a  circuit  court  has  exer- 
cised its  entire  Jurisdiction  by  fully  hearing 
a  cause  and  rendering  final  Judgment  there- 
in, its  errors  committed  during  the  trial  must 
be  corrected  by  appeal  or  writ  of  error. 
There  is  quite  a  well-settled  rule  of  law  in 
this  state  that  tbe  writ  of  mandamus  is  not 
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avallAble  tor  the  correction  of  errors  com- 
mitted by  the  circuit  conrt  in  cases  where 
sncli  errors  may  be  reviewed  and  corrected 
by  appeal.  State  ex  rfeL  ▼.  Lnbke,  85  Mo. 
338;  State  ex  rel.  t.  Fort,  180  Mo.  loe.  dt 
1(»,  78  S.  W.  167;  and  State  ex  reL  v.  Thur- 
man,  232  Mo.  130,  loc.  dt.  164,  132  S.  W. 
1157. 

[3]  Relator,  however,  Insists  that  he  can- 
not secure  redress  by  appeal  in  this  cause, 
tor  the  reason  that  part  of  the  trial  was  had 
at  the  March  term,  1913,  and  the  remainder 
at  a  succeeding  term  of  the  same  year.  This 
contention  is  untenable.  Section  2029,  B.  S. 
1909,  provides  that  the  trial  court  may  grant 
time  for  pr^Miring,  settling,  and  filing  excep- 
tlona  There  was  nothing  to  prevent  the  re- 
lator from  securing  from  the  trial  court  an 
order  granting  him  sufficient  time  to  prepare 
and  file  such  exceptions  as  he  saved  at  the 
March  term,  1913.  Then,  after  the  final 
judgment  at  the  ancceedlng  May  term,  he 
could  have  embraced  all  the.  exceptions  sav- 
ed at  botb  terms  in  one  bill  of  exceptions, 
and  thereby  have  literally  compiled  with  the 
last  clause  of  section  2029,  B.  8.  1909,  direct- 
ing that  all  exceptions  taken  during  the  trial 
of  a  cause  before  tbe  same  Jury  shall  be  em- 
braced in  one  blU  of  exceptions. 

Section  2028,  R.  8.  1909,  does  not  mean 
that  a  term  bill  of  exceptions  must  be  ac- 
tually signed,  and  filed  at  the  very  term 
when  the  exceptions  were  saved.  Section 
2029,  supra,  modifies  section  2028  so  as  to 
warrant  the  filing  of  a  term  biU  of  exceptions 
at  a  subsequent  term  if  time  be  granted 
therefor  by  the  court;  and,  though  the  term 
bill  be  made  a  part  of  the  final  bill,  it  will 
be  sufficient  if  filed  within  the  time  granted 
by  the  court  for  filing  such  term  bilL  Barber 
Aq>halt  Paving  Co.  v.  Ullman,  137  Mo;  643, 
loc.  dt.  664,  38  S.  W.  468.  By  what  is  here 
said  we  do  not  wish  to  be  understood  as 
holding  that  term  bills  of  exceptions  most 
be  made  a  part  of  tbe  final  bill.  It  seems 
to  be  tbe  practice  of  this  court  to  consider 
separate  bUls  of  exceptions  if  eadi  be  set- 
tled and  filed  within  the  time  prescribed  by 
law,  or  within  the  time  allowed  by  the  court 
Campbell  ▼.  Boyers,  241  Mo.  loc.  dt.  432, 146 
S.  W.  807. 

XL  Obiter. 

[4]  Since  we  have  reached  the  conduslon 
that  the  alleged  errors  from  which  relator  is 
seeking  to  secure  relief  by  mandamus  should 
be  reviewed  by  appeal,  it  la  not  appropriate 
for  us  to  express  in  this  case  any  opinion  re- 
garding the  action  of  the  trial  court  in  con- 
tlnnlng  the  cause  from  the  March  term  to 
the  May  term,  and  using  the-same  jury  in  the 
trial  of  the  case  at  each  term.  Tbe  point 
has  been  ably  briefed  by  both  parties,  and, 
vrlth  the  hope  of  aiding  the  controversy,  we 
are  strongly  tempted  to  pass  upon  the  matter 
now,  but  should  we  do  so  what  we  might  say 
would  be  only  obiter  and  possess  no  binding 


force  as  a  precedent  Eoemer  ▼.  St  Louis 
Car  Co.,  209  Mo.  141,  loc.  cit  156,  107  S.  W. 
481,  17  L.  B.  A.  (N.  S.)  292,  and  Lyons  v. 
Surety  Co.,  243  Mo.  loc.  dt  620,  147  S.  W. 
778.  The  pleadings  have  been  so  framed  In 
this  cause  as  to  show  that  certain  exceptions 
were  saved  by  relator  in  his  action  against 
tbe  .Sitna  Life  Insurance  Company  during 
the  progress  of  that  trial,  and  should  we  pass 
upon  those  exceptions  tn  this  original  action 
it  would  encourage  other  litigants  to  ap- 
ply to  ns  for  original  writs  to  correct  pure 
matters  of  error  occurring  during  trials,  and 
thereby  further  consume  time  which  we 
should  devote  to  the  hearing  of  cases  that 
have  been  api)ealed  in  an  orderly  manner. 
Litigants  should  not  thus  be  given  a  pref- 
erence one  over  the  other  In  securing  a  hear- 
ing of  their  causes.  When  the  Constitution 
or  law  does  not  otherwise  direct  every  liti- 
gant sbotild  take  his  turn  at  the  Jadldal 
mlU. 

Finding  that  our  alternative  writ  in  this 
cause  was  Improvldently  Issued,  it  will  be 
quashed,  and  the  absolute  writ  prayed  for 
by  relator  will  be  denied.  It  so  ordered. 
All  concur. 


(I     11*)- 

MONXT    TO 


WILSON  V.  WILSON  et  aL    (No.  16,552.) 

(Supreme  C!ourt  of  Missouri,  Division  No.  1. 

April  2,  1914.) 

1.  FSATTDUIiENT       CoNVETANOBS 

Deeds — Convkyance  to  Raise 

Pay  Debts. 

A  deed  executed  by  complainant  to  a  daugh- 
ter in  order  to  enable  the  latter  to  raise  money 
by  executing  a  deed  of  trust  on  the  property,  tbe 
proceeds  of  the  loan  to  be  used  in  paying  cer- 
tain inSebtedness  for  which  complainant  was 
surety,  was  not  fraudulent  as  executed  by  com- 
plainant to  hinder,  delay,  and  defraud  the  cred- 
itors to  whom  she  was  surety. 

[Ed.  Note. — For  other  cases,  see  E^raudulent 
Conveyances,   Ont   Dig.   |   16;    Dec.  Dig.    | 

2.  Deeds  (|  211*)— Execttiow— VAUDrrr. 

Evidence  held  insuflSdent  to  warrant  a 
finding  tttat  a  deed  and  certain  contracts,  by 
which  complainant  conveyed  certain  real  prop- 
erty in  controversy  to  her  daughter,  were  ob- 
tained by  fraud  or  overreaching  on  the  part  of 
the  ecantee,  or  that  complainant  did  not  nnder- 
stand  the  purport  and  effect  of  the  transaction. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  637-647;  Dec.  Dig.  {  211.»] 

8.  Appeal    and    Ebbob    (|    1009*)— Equity 
Oases— Review— FiwDiNGs  of  Fact. 

Wliile  the  Supreme  Ck>urt  on  appeal  In  an 
equity  case  will  defer  somewhat  to  the  findings 
of  the  trial  court  the  Supreme  Court  neverthe- 
less reserves  to  itself  the  right  to  make  its  own 
finding  of  facts  and  render  such  a  decree  as 
justice  and  equity  may  demand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3970-3978;  Dec.  Dig.  i 
1009.*] 

Appeal  from  Circuit  C3oart,  Benton  County ; 
0.  A.  Denton,  Judge. 

Suit  by  Rebecca  Wilson  against  Anna  Wil- 
son and  Kate  M.  Wilson  to  set  aside  a  deed 
and  certain  contracts  for  fraud  and  undue 
influence.    From  a  decree  in  favor  of  com- 
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plalnant,  defendants  appeal.    Beveised  and 
dismissed. 

Tbe  plaintiff  instituted  this  salt  in  tbe, 
circuit  court  of  Benton  county  against  tbe 
defendants  to  have  a  certain  deed  convey- 
ing certain  lands  described  in  the  i)etitlon  to 
tbe  defendant  Anna  Wilson,  and  certain  con- 
tracts executed  in  connection  therewitb,  set 
aside  and  canceled  upon  the  alleged  grounds 
of  fraud  and  undue  influence  of  the  defend- 
ant Anna  Wilson.  Tbe  trial  resulted  in  a  de- 
cree setting  aside  the  deed,  and  adjusted  the 
rights  of  the  respective  parties  to  the  suit 
In  due  time  the  defendant  Anna  Wilson  ap- 
pealed the  cause  to  this  court 

Tbe  decree,  as  in  most  equity  cases,  turns 
upon  tbe  facts  presented,  rather  than  upon 
questions  of  law  applicable  thereto.  There 
being  somewhat  of  a  conflict  between  tbe 
contentions  of  the  respective  parties  as  to 
tbe  purix>ses  each  bad  in  view,  and  the  evi- 
dence introduced  tending  to  establish  tbe 
respective  theofles  advanced,  call  for  an 
extended  review  of  tbe  testimony  outside  of 
tbe  documentary  evidence  introduced. 

In  Older  to  simpli^  the  issues  and  abbrevi- 
ate the  evidence  as  much  as  possible,  I  wUl 
first  state  the  undisputed  facts,  and  thereaft- 
er state  tbe  substance  of  tbe  testimony  giv- 
ing color  and'  diaracter  to  tbe  transactions. 

Regarding  the  first:  Tbe  plaintiff  was  a 
widow,  and  the  mother  of  the  defendants 
and  four  other  children,  one  named  Louis 
Wilson.  She  was  a  native  of  Germany  and 
had  lived  in  Benton  county  ever  since  1858, 
some  66  years,  and  at  the  time  of  the  trial 
of  this  cause  she  was  69  years  of  age.  While 
she  could  not  read  English,  as  her  testimony 
shows,  yet  she  understood  it  better  than  the 
average  foreign  bom  person  residing  tn  this 
country.  For  many  years  she  had  owned  a 
valuable  farm  of  159  acres,  valued  at  from 
$6,000  to  $7,000,  located  in  Benton  county, 
tbe  land  in  controversy.  The  plaintiff  and 
the  defendant  Kate  M.  Wilson  were  living 
on  tbe  farm,  and  the  defendant  Anna  had 
for  several  years  been  a  trained  and  pro- 
fessional nurse,  residing  in  Sedalia  and  Kan- 
Has  City,  Mo.  Tbe  son,  Louis,  for  some  years 
bad  been  engaged  in  the  mercantile  business 
in  a  nearby  town,  and  had  failed  in  business, 
owing  several  thousand  dollars  to  wholesale 
merchants  throughout  the  country,  for  which 
his  mother,  the  plaintiff,  was  security.  Be- 
ing pressed  for  payment,  and  being  unable  to 
meet  the  same,  tbe  creditors  instituted  at- 
tachment suits  and  attached  tbe  land  men- 
tioned, for  the  reason  alleged  that  it  had  been 
previously  thereto,  to  wit,  March  3, 1906,  con- 
veyed by  respondent  to  appellant  for  the  pur- 
pose of  liinderlng,  delaying,  and  defrauding 
creditors.  But  this  conveyance.  If  I  correct- 
ly understand  tbe  record,  was  made  prior 
to  any  of  tbe  troubles  that  arose  out  of  Louis 
Wilson's  Indebtedness,  for  much  of  the  evi- 
dence tended  to  show  that  it  was  made  to 
secure  money  to  pay  debts  she  owed  prior 
to  that  time ;  but  that  is  not  made  perfect- 


ly dear,  for  thete  Is  some  «t  tbe  erldenoe 
to  the  contrary.  But,  be  that  as  it  may.  from 
tbe  views  we  take  of  tbe  case,  it  is  Imma- 
terial whether  the  deed  was  made  on  ac- 
count of  Louis'  debts  or  on  account  of  those 
of  other  parties  or  both,  for  which  the 
respondent  was  security.  These  attachment 
suits  were  tried  and  sustained,  and  thereup- 
on negotiations  began  between  the  plaintiff, 
the  mother,  and  tbe  danghters,  by  wliicb  tbe 
money  for  the  payment  of  tbe  indebtedness 
of  the  son,  Louis,  could  be  raised. 

Shortly  after  this  Anna  Wilson,  one  of  tlie 
defendants,  borrowed  $4,000  from  one  Davis 
for  the  purpose  of  paying  said  indebtedness, 
and  secured  the  same  by  giving  a  deed  of 
trust  upon  the  farm,  the  title  of  which,  as 
previously  stated,  had  been  conveyed  to  her 
by  her  mother.  After  securing  this  loan, 
and  the  creditors  having  been  paid,  Anna 
Wilson  and  her  mother  went  to  tbe  Osage 
Valley  Bank  in  Warsaw  and  bad  Mr.  Galla- 
gher, tbe  cashier  thereof,  to  draft  tbe  fol- 
lowing contract': 

"Warsaw,  Missouii,  May  21st,  190a 

"It  is  hereby  agreed  that  the  deed  of  even 
date  herewith  to  158  acres,  the  southeast 
quarter  of  section  No.  twenty-two  (22),  town- 
ship No.  forty-one  (41),  range  No.  twenty-one 
(21),  except  one  (1)  acre  heretofore  sold  to 
Louis  W.  Wilson,  given  to  Rebecca  Wilson  and 
Katie  M.  Wilson,  conveying  an.  undivided  % 
interest  in  said  159  acres,  shall  be  held  by 
the  Osage  Valley  Bank,  of  Warsaw,  Mis- 
souri, until  the  indebtedness  of  $4,000.00  now 
against  said  159  acres  be  fully  paid  and  sat- 
isfied. Also  that  Anna  C.  WUsou  shall  ap- 
ply all  the  net  proceeds  from  said  159  acres 
to  liquidate  the  indebtedness  thereon,  and, 
when  said  debt  is  fully  paid  and  satisfied, 
then  the  Osage  Valley  Bank  shall  deliver  tbe 
deed  above  mentioned  to  grantees  therein  or 
tbelr  legal  representatives.  Nothing  in  this 
agreement  shall  be  held  to  binder  Anna  C. 
Wilson  from  Investing  proceeds  until  such 
time  as  it  is  deemed  proper  to  apply  same 
on  debt,  but  that  faithful  account  shall  be 
kept  of  such  proceeds,  and  they  shall,  in  due 
time,  be  paid  on  tbe  debt  It  is  also  under- 
stood and  agreed  that  tbe  n^  proceeds  of 
the  sale  of  the  stock  now  at  hand,  and  their 
increase,  shall  be  applied  to  liquidate  above- 
mentioned  debt,  except  that  sufficient  money 
shall  be  kept  from  sale  of  stock  to  pay  Mrs. 
Rebecca  Wilson  $841.00  and  Kate  M.  Wilson 
$794.00,  due  them,  and  secured  by  second 
deed  of  trust  on  said  159  acres,  and  Anna 
G.  Wilson  shall  be  entitled  to  the  sum  of 
$1,871.00  out  of  the  sale  of  stock  and  pro- 
ceeds of  said  159  acres;  tills  being  tbe 
amount  of  money  she  has  put  into  the  place 
since  she  took  charge  of  same.  All  said 
amounts  to  draw  6%  interest,  without  com- 
pounding. Mrs.  Rebecca  Wilson  is  to  have 
the  use  of  a  horse  or  team  to  go  to  church  at 
any  time  she  desires.  [Signed]  Anna  C.  Wil- 
son. Katie  M.  Wilson.  Rebecca  Wilson.  W. 
H.   Gallagher,  Cashier." 


Digitized  by 


Google 


Mfc) 


WILSON  y.  WIUSOK 


1001 


TUB  OMitTaet,  u  Indicated  by  the  signa- 
tures thereto,  was  signed  by  the  plaintiff, 
the  defendants,  and  W.  H.  Gallagher,  the 
cashier  of  the  bank. 

In  pursuance  to  said  contract,  Anna  Wil- 
son, by  deed,  duly  conveyed  a  two-thirds  In- 
terest In  the  land  to  her  mother,  Bebecca 
Wilson,  and  the  defendant  Katie  H.  Wilson, 
which,  by  the  terms  of  the  contract,  was  to 
be  held  by  the  bank  until  said  indebtedness 
of  $4,000  should  be  fully  paid. 

On  November  15,  1900,  the  plaintiff  and 
defendants,  at  the  request  of  the  former, 
returned  to  said  bank  and  had  the  following 
contract  drawn  and  executed,  abrogating  the 
first  contract,  previously  set  out,  viz.: 

"Warsaw,  Mo.,  Nov.  15th,  1909. 

"This  agreement  made  and  entered  Into 
this  15th  day  of  November,  1009,  by  and  be- 
tween Anna  G.  Wilson,  party  of  the  first 
part,  and  Bebecca  Wilson  and  E^atie  Wilson, 
parties  of  the  second  part:  Whereby  the 
said  party  of  the  first  part  agrees  to  pay  the 
said  parttes  of  the  second  part  the  sum  of 
sixteen  hundred  and  thlrty-flve  dollars  ($1,- 
636.00)  on  the  1st  day  of  December,  1909, 
and  the  said  second  parties  agree  to  turn 
over  to  the  said  first  party  the  notes  held 
by  them  made  by  said  first  party,  and  se- 
cured by  a  second  mortgage  on  159  acres, 
being  the  southeast  quarter  of  section  twen- 
ty-two (22),  township  forty-one  (41),  range 
twenty-one  (21),  ezo^t  one  acre  heretofore 
sold  to  Ik  W.  Wilson;  also  to  turn  over  an 
agreement  covering  a  deed  to  two-thirds  in- 
terest in  above-described  land,  and  relin- 
quish all  claims  to  said  described  land;  also 
to  not  in  any  wise  Interfere  with  said  first 
party  during  the  time  said  second  parties 
occupy  the  house  on  said  first  party's  prop- 
erty, and  to  give  peaceable  possession  to  said 
house  on  the  Ist  day  of  April,  1910,  and  said 
second  parties  to  turn  over  the  premises  in 
as  good  condition  as  they  are  at  this  time, 
reasonable  wear  and  depredation  excepted. 
Said  second  parties  are  to  keep  no  stock  on 
said  first  party's  premises,  except  one  milk 
cow. 

"Signed,  sealed  this  16th  day  of  Novem- 
ber, 1909.  [Signed]  Anna  Wilson,  Party  of 
the  1st  Part  Bebecka  Wilson,  Katie  Wil- 
son, Parties  of  the  2nd  Part 

"Subscribed  and  sworn  to,"  etc. 

On  December  1,  1909,  in  pursuance  to  the 
latter  contract,  the  defendant  Anna  Wilson 
paid  to  the  plaintiff,  her  mother,  and  to  the 
defendant  Katie  Wilson  said  $1,635,  mention- 
ed therein,  and  they  acknowledged  the  re- 
ceipt of  the  same  on  the  back  thereof  in  the 
following  words:  "We  hereby  acknowledge 
full  satisfaction  above  mentioned,  and  re- 
linquish all  claims  to  land  and  all  stock  and 
Implements  on  said  farm."  Signed  by  Be- 
becca Wilson  and  Katie  Wilson.  Eighteen 
days  after  the  payment  of  this  $1,685  to 
them,  the  plaintiff  brought  this  suit 

The  oral  evidence  introduced  for  the  re- 
spective parties  is  very  volamlnons,  and  for 


convenimce  we  will  consider  it  In  coimec- 
tion  with  the  various  luropositions  discussed. 

°'  W.  S.  Jackson  and  Henry  P.  Lay,  both  of 
Warsaw,  for  appellanta  T.  C.  Owen,  of 
Warsaw,  and  George  F.  Longan,  of  Sedalia, 
for  respondent 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  [1]  L  It  is  first  insisted  by  coun- 
sel for  appellant  that  the  deed  assailed  In 
this  suit  dated  March  3,  1906,  made  by  tbe 
respondent  conveying  the  farm  to  appel- 
lant was  executed  by  her  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  Louis  Wilson,  for  which  she  was 
surety. 

While  appellant  introduced  some  evidence- 
tending  to  establish  that  fact,  yet  there  was. 
just  as  convincing  evidence  introduced  by 
respondent  to  show  that  she  had  no  such, 
intention,  but  was  made  for  the  purpose  of 
placing  tbe  title  to  the  land  in  the  name  of 
the  appellant  In  order  that  she  might  borrow 
money  thereon  to  meet  prior  obligations,  and 
secure  the  same  by  a  deed  of  trust  thereon, 
which  the  evidence  tended  to  show  she  was 
in  a  better  position  to  borrow  the  money 
than  the  re^K>ndent  was  because  of  her  finan- 
cial standing,  business  knowledge,  and  ac- 
quaintance with  business  men. 

While  the  direct  evidence  regarding  what 
was  said  and  done  by  the  parties  leading  up . 
to  the  execution  of  the  deed  by  respondent 
conveying  the  farm  to  appellant  is  very 
meager,  because  executed  in  connection  with 
other  transactions  prior  to  the .  existence  of 
those  that  gave  rise  to  this  Utlgation,  and 
therefore  not  specially  material  here,  yet, 
when  we  consider  the  undisputed  facts  in 
the  case  and  the  evidence  throwing  side- 
lights upon  them,  and  what  the  parties  did 
regarding  the  land  after  it  was  so  conveyed 
to  appellant  it  is  sufficient  to  Justify  the 
finding  of  the  chancellor  that  the  conveyance 
was  not  made  for  fraudulent  purposes.  If 
that  had  been  the  purpose,  why,  after  the- 
new  complications  arose  regarding  Louis  Wil- 
son and  his  indebtedness,  were  the  contracts 
of  May  21,  1008,  and  November  16,  1909, 
executed?  It  seems  to  me  that  if  the  con- 
veyance was  made  for  the  fraudulent  pur- 
pose of  defrauding  respondent's  creditors, 
then  the  parties  thereto,  when  the  attach- 
ments were  sustained,  and  their  design  there- 
by frustrated,  would  have  proceeded  in  a 
more  practical  way  than  they  did,  as  shown 
by  this  record,  eepedally  when  we  consider 
that  it  was  done  under  the  advice  of  a 
shrewd  and  able  business  man,  Mr.  Galla- 
gher ;  but,  if  made  in  good  faith  for  the  pur- 
pose of  enabling  appellant  to  borrow  money 
upon  the  land,  then  I  can  readily  under- 
stand why  she  would  want  to  keep  her  agree- 
ment with  her  mother  and  adopt  this  or  some 
such  scheme  by  which  she  could  accomplish 
that  purpose,  and  at  the  same  time  protect 
and  indemnify  herself  against  all  loos  she  - 
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might  sustain  on  account  of  the  undertak- 
ing, and  at  the  same  time  preserve  the  In- 
terest of  all  the  parties,  herself  Included,  In 
the  equity  or  surplus  of  the  farm  remaining 
after  the  payment  of  the  $4,000  deed  of  trust. 

This  plan  was  in  perfect  harmony  with  the 
idea  that  the  conveyance  was  made  in  good 
faith,  as  respondent's  evidence  tended  to 
show.  If  this  were  not  the  real  intention  and 
purpose  of  the  parties  in  executing  the  deed 
mentioned,  but  was  designed  as  a  scheme  to 
defraud  creditors,  then  of  course  a  court  of 
equity  would  not  relieve  the  respondent  of 
her  own  fraud,  but  would  leave  the  parties 
where  they  placed  themselves.  But,  as  pre- 
viously stated,  I  do  not  believe  from  this 
record  that  this  was  their  purpose,  but  was 
an  honest  attempt  to  procure  money  through 
the  daughter,  on  the  land,  to  pay  the  moth- 
er's debts  then  existing. 

Impressed  with  these  views  of  the  record, 
I  am  satisfied  that  the  chancellor  was  fully 
warranted  in  finding  that  the  deed  of  March 
3,  1900,  conveying  the  farm  to  Anna,  at  be- 
tween themaeVoet,  was  a  bona  flde  transac- 
tion, notwithstanding  the  attachments,  which 
may  have  been  sustained  upon  the  ground  of 
legal  and  not  actual  fraud;  and  so  believing,  I 
am  of  the  opinion  that  the  evidence  warrant- 
ed the  finding  of  the  chancellor  that  the  deed, 
as  between  the  parties,  was  not  fraudulent. 

[2]  II.  The  second  proposition  to  be  deter- 
mined Is  more  complicated,  not  so  much 
from  the  evidence  in  the  case  as  from  the 
unusual  charges  and  contentions  made  by 
the  parties  regarding  the  character  of  the 
various  transactions  under  consideration. 

As  seen  from  paragraph  1  of  the  opinion, 
the  appellant  contends  that  the  deed  of 
March  3,  1906,  of  her  mother,  conveying  the 
land  in  question,  was  executed  to  defraud  re- 
spondent's creditors, '  and  therefore  the  re- 
spondent was  not  entitled  to  a  recovery  in 
tills  case,  which  contention  was  there  de- 
cided against  her.  Upon  the  other  hand,  the 
respondent  contends,  if  I  correctly  under- 
stand counsel,  that,  while  said  deed  of  March 
3,  1906,  was  executed  by  her  In  good  faith, 
conveybig  the  title  to  the  land  to  the  appel- 
lant in  order  to  enable  her  to  raise  the'  mon- 
ey required  to  pay  debts,  yet  the  latter  from 
the  beginning  had  a  fraudulent  design  to 
cheat  and  defraud,  not  only  the  creditors, 
but  also  her  mother,  the  respondent,  and 
resorted  to  the  scheme  mentioned  In  this 
record  for  that  purpose. 

While  both  appellant  and  respondent  seem 
to  be  blowing  hot  and  cold,  but  from  a  criti- 
cal examination  of  the  record  It  is  clearly 
apparent  that  the  wind  Is  from  the  spleen 
only,  and  is  not  borne  out  on  either  side  by 
the  evidence.  So  these  chargeis  and  counter- 
charges or  contentions  but  confuse  the  real 
facts  and  legal  propositions  presented  by 
tills  record,  and,  for  that  reason,  we  will 
put  them  adde  as  far  as  possible,  and  con- 
sider the  case  as  presented  by  the  evidence 
preserved  in  the  record. 


Appellant  insists  tttat,  even  thooj^  it 
should  be  conceded  that  the  deed  of  March 
3,  1906,  was  executed  in  good  faith  by  her 
mother,  the  respondmt,  still  she  was  not  en- 
titled to  a  recovery  in  tills  case,  for  the  rea- 
sons that  overwhelming  evidence  shows  that 
she  perpetrated  no  fraud  whatever  upon  the 
mother,  but  acted  in  the  utmost  good  faith, 
at  great  personal  sacrifice,  to  preserve  the 
old  homestead  for  her  and  the  other  parties 
Interested,  subject  to  the  deed  of  trust  of  $4,- 
000,  and  that,  in  pursuance  to  that  design, 
the  contract  of  May  21,  1908,  after  full  con- 
sideration and  understanding  of  all  the  par- 
ties under  the  counsel  and  advice  of  an  able 
and  impartial  friend  of  all  concerned,  was 
fairly  and  honestly  execated  by  all  the  par- 
ties with  no  thought  or  intention  on  the  part 
of  the  appellant  of  wronging  or  Injuring  any 
one. 

After  reaching  the  conclusions  stated  in 
paragraph  1  of  the  opinion,  which  are  in  re- 
spondent's favor,  there  is  no  escape  from  this 
insistance  of  appellant,  if  the  evidence  in- 
troduced sustains  her  contention  that  ttie 
contracts  of  May  21,  1908,  and  of  Novem- 
ber 15,  1909,  were  In  good  faith  executed  by 
the  parties  thereto. 

Since  the  appellant  is  assailing  the  cor- 
rectness of  the  chancellor's  findings  and  the 
soundness  of  the  decree  rendered  by  him,  we 
will  first  review  the  evidence  introduced  by 
her  throwing  light  upon  those  contracts,  and 
the  motives  each  and  all  the  parties  thereto 
had  in  mind,  and  the  purposes  they  Intended 
to  accomplish  by  their  execution. 

W.  H.  Gallagher,  the  cashier  of  the  Osage 
Valley  Bank  of  Warsaw,  a  witness  for  the 
appellant,  testified  that  he  was  the  friend  of 
all  the  parties  to  the  suit  and  consulted  fre- 
quently with  all  of  them  regarding  the  mat- 
ters involved,  and  drew  the  contracts  of  May 
21,  1908,  and  November  16,  1909,  at  the  re- 
quest of  the  parties.  The  substance  of  his 
testimony  follows: 

"These  parties  began  consulting  with  me  in 
1906.  I  consulted  with  the  whole  family. 
Mrs.  Wilson,  Miss  Anna,  Miss  Katie,  and 
Henry.  Do  not  remember  the  first  time  they 
consulted  with  me.  We  liad  a  great  many; 
they  were  in  my  office  many  times,  and  I 
was  out  at  their  fftrm  twice.  I  represented 
all  of  them,  none  in  particular;  all  equally. 
Miss  Anna  had  the  responsibility  of  matters 
on  her  hands,  and  she  probably  did  most  of 
the  talking.  I  was  trying  to  help  them  in  the 
matter  to  adjust  the  matter  satisfactorily 
among  themselves  on  the  t&tm.  In  order  that 
they  might  pay  oft  the  Incumbrances  and 
keep  the  place.  The  first  time  they  came  to 
consult  me  they  were  trying  to  adjust  the 
Indebtedness  so  that  it  could  be  paid  off  and 
save  the  home;  I  thought  there  was  a  very 
small  margin  in  the  proposition  for  them. 
They  consulted  me  before  the  money  was  bor- 
rowed from  Mr.  l>avls.  The  indebtedness  had 
to  be  met.  and  Miss  Anna-  borrowed  the  mon- 
ey for  that  purpose  from  Mr.  Davis.    They 
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had  a  conference  In  my  office  in  which  fhey 
tried  to  arrange  tor  their  working  the  farm 
together  and  pay  oS  the  debt  That  matter 
was  fully  discussed  between  them  a  number 
of  times.  At  one  time  while  I  was  at  the 
farm  a  question  came  up  about  the  live  stock 
the  various  members  of  the  family  owned, 
and  there  was  some  disagreement  over  the 
matter;  but,  after  the  mother,  the  sisters, 
and  I  discussed  the  matter,  they  all  agreed 
that  Anna  should  buy  the  stock  and  assume 
the  obligations  of  her  mother  and  sister. 
She  was  to  give  them  her  notes  for  the  pur- 
chase price  of  the  stock  and  secure  the  same 
by  a  second  deed  of  trust  on  the  land.  It 
was  also  discussed  between  all  of  them  re- 
garding Anna's  conveying  back  to  her  mother 
and  sister  a  two-thirds  Interest  in  the  farm 
subject  to  the  $4,000  she  was  to  borrow.  Mrs. 
Wilson,  Anna,  Katie,  and  Henry  were  all 
present  and  participated  in  all  of  these  dis- 
cussions, and  in  my  opinion  understood 
everything  that  was  said  and  done.  All  of 
them  agreed  to  the  arrangement.  Mrs.  WU- 
son  was  Just  as  desirous  that  this  arrange- 
ment should  be  made  as  were  the  others. 
She  Insisted  that  she  wanted  writings  to 
show  definitely  what  her  Interest  in  the  farm 
was  to  be,  and  said  that  her  money  was  in- 
vested there,  and  wanted  something  to  show 
for  it,  'because  she  didn't  know  whether  Miss 
Anna  would  give  her  anything  If  she  didn't 
have  it.'  These  discussions  occurred  fre- 
quently in  my  office  and  twice  down  on  the 
farm.  Mrs.  Wilson  never  said  anything  to 
me  definitely  about  the  arrangements  they 
bad  when  die  deeded  the  land  to  Anna  a 
year  or  so  previous.  I  drew  the  contract  of 
May  21,  1908,  at  their  request,  after  the 
matters  had  been  thoroughly  discussed  and 
agreed  to  by  all  parties,  as  previously  stated. 
Made  a  rough  draft  of  it  down  on  the  farm, 
and  I  took  it  back  to  the  office  and  there 
drew  it  as  it  now  appears.  It  was  signed  by 
all  parties  in  my  office.  The  contract,  as 
finally  drawn,  was  thoroughly  discussed  by 
and  between  all  of  the  parties,  and  was  read 
to  and  fully  explained  to  all  by  me,  before  it 
was  signed.  After  the  execution  of  this  con- 
tract all  the  parties  returned  to  the  farm  and 
worked  together  until  the  fall  of  1909.  In 
September  of  that  year  'Mrs.  Wilson  and 
Katie  came  to  my  office,  and  Mrs.  WUson  was 
worried  again  about  the  matters  there.'  And 
she  told  me  that,  if  she  could  get  her  money 
that  she  had  in  It,  she  would  like  to  go 
away;  that  she  couldn't  live  In  peace,  and 
things  weren't  going  according  to  her  idea 
of  the  way  the  farm  ought  to  be  run,  and  she 
wanted  her  money  so  that  she  could  buy  her 
a  little  home  and  get  away  from  there,  and 
asked  me  to  take  It  up  with  Miss  Anna, 
which  I  did.  Q.  Well,  then,  what  was  done? 
A.  Well,  they  came  then  Into  the  office,  and 
arrangement  was  made  to  get  the  money  to 
pay  these  two  amounts  ($841  and  |794,  men- 
tioned in  contract  of  May  2l8t)— Mrs.  Wil- 
son and  Katie — and  a  contract  was  entered 


into  that  day  providing  for  its  i>ayment  on 
the  1st  day  of  December.  [The  contract  here 
referred  to  was  the  one  dated  November 
15th.]  Q.  Is  that  this  contract  here,  marked 
Exhibit  B  [the  contract  of  November  16, 
1909]  7  A.  Yes ;  that  is  the  contract  that  was 
entered  into.  Q.  WeU,  now,  who  came  in 
when  this  contract  was  drawn?  A.  Well,  the 
three  ladies  were  here,  and  Mr.  CSall  was 
present  Q.  Who  is  Mr.  Gall?  A.  Nicholas 
Call  is  a  farmer  living  out  Just  this  side  of 
Cole  Camp  creek,  near  Edmonson.  Q.  WeU, 
what  was  he  doing  there?  A.  Mrs.  Wilson 
brought  him  along  to  adjust  the  matter  and 
see  that  everything  was  in  shape,  I  presume. 
Q.  Well,  was  he  present  at  the  time  this  con- 
tract was  executed,  and  take  part  in  the  dis- 
cussion of  its  terms?  A.  He  was,  and  talked 
a  little  in  the  matter  about  the  arranging  of 
the  contact;  he  was  representing  Mrs.  WU- 
son in  this  matter.  Q.  Were  the  terms  of 
that  contract  here  read  to  her,  in  her  pres- 
ence, and  in  Mr.  CaU's  presence?  A.  They 
were.  Q.  And  agreed  to  by  her?  A.  Yes,  sir. 
Q.  WeU,  later  there,  at  the  bottom  of  that 
contract,  is  a  receipt  for  the  money  purported 
to  have  been  paid?  By  Judge  Longan:  We 
admit  getting  that  money.  Q.  Well,  was  Mr. 
CaU  present  on  that  day?  A.  Tes,  sir;  he 
was.  Q.  Was  that  read  over  to  Mrs.  WUson, 
and  was  it  read  over  and  explained  to  her? 
A.  Yes,  sir ;  it  was  explained  to  her  by  Mr. 
Call,  too.  Q.  Did  you  tell  Mrs.  WUson  at 
that  time  that  that  was  Just  a  receipt  for  this 
money,  and  didn't  affect  the  land,  or  her  in- 
terest in  the  land?  A.  No,  sir.  Q.  Was 
there  anything  of.  that  sort  said  in  her  pres- 
ence? A.  Nothing  whatever.  Q.  Was  It  ful- 
ly explained  to  her  that  it  was  a  full  release 
of  all  her  rights  and  claims  to  that  money, 
personal  property,  and  these  notes  on  the 
land?  A.  Yes,  sir;  that  reUeved  her  entire- 
ly ;  she  give  peaceable  possession  of  the  prop- 
erty. Q.  Well,  what  did  she  say  when  she 
first  came  In — what  did  she  say  about  It?  A, 
She  told  me,  as  I  stated,  she  wanted  her  mon- 
ey, she  wanted  to  get  away.  Q.  Now,  do 
you  remember  the  amount,  Mr.  Gallagher,-  of 
a  note  that  Louis  Wilson  and  Rebecca  had  at 
your  bank  that  were  settled  at  the  time — 
same  time  these  Lincoln  Bank  notes  were 
settled?  A.  Yes,  sir;  $125  and  some  inter- 
est. Q.  WeU,  have  you  any  personal  knowl- 
edge of  the  fact  that  there  wei-e  some  notes 
paid  at  the  Bank  of  Lincoln — to  the  Bank  of 
Lincoln,  at  the  same  time?  A.  Yes,  sir.  Q. 
That  were  not  included  In  the  suits  that  were 
settled,  were  they  paid  at  your  bank?  A.  I 
am  not  sure ;  I  don't  know.  By  Judge  Lon- 
gan :  What  is  the  purpose  of  that?  By  Mr. 
Jackson:  To  show  that  indebtedness  was 
paid  off;  It  Is  part  of  that  $4,000.  Q.  Do 
you  know  what  was  done  with  the  $4,000 
that  Anna  borrowed  on  the  place  from  Mr. 
Davis?  A.  Took  up  these  incumbrances,  I 
think;  drawed  out  the  money,  I  think.  Q. 
And  the  notes  that  have  been  sued  on,  and 
that  were  embraced  in  the  deed  of  trust  that 
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was  glren  to  Mr.  Henry  Lay,  they  were  set- 
tled, were  they,  out  of  that  $4,000?  By 
Judge  Longan:  That  Is  admitted.  A.  Yes — 
yes,  sir.    (Witness  excused.)  " 

Nicholas  Call,  witness  for  appellant,  tes- 
tified that  he  was  requested  by  Katie  Wil- 
son to  go  to  Warsaw  on  XoTember  15,  1909, 
for  the  purpose  of  assisting  her  and  her 
mother  In  making  a  settlement  of  their  mat- 
ters with  the  appellant  Anna  Wilson;  that, 
in  pursuance  to  said  request,  he  went  and 
was  present  at  Mr.  Gallagher's  oflSce  during 
the  negotiations  that  took  place  between  the 
parties  leading  up  to  the  ex;ecutlon  of  the 
contract  dated  November  15,  1909;  that  the 
discussion  was  principally  between  Mr.  Gal- 
lagher, Miss  Anna,  and  Miss  Katie;  and  that 
Mrs.  Wilson  and  he  were  present  and  heard 
all  that  was  said  and  done,  and  occasionally 
each  of  them  would  ask  a  question  or  make 
some  remark  regarding  the  matter  in  order 
to  make  the  transaction  plainer.  He  also 
testified  that,  in  so  far  as  he  could  observe, 
an  the  parties  understood  what  was  said  and 
done  during  the  conference,  and  that,  as  he 
understood  said  contract,  it  expressed  the 
agreement  of  the  parties.  "Q.  What,  If  any- 
thing, did  you  say  to  Mrs.  Wilson  about  that 
before  it  was  signed?  A.  Begardlng  this 
paper?  Q.  Yes.  A.  Well,  now,  I  didn't  talk 
directly  to  Mrs.  Wilson ;  but  I  done  my  main 
talking  to  Katie  Wilson.  I  told  them,  and 
I—  By  Judge  Longan:  Told  who?  A.  Well, 
they  were  both  present;  but  I  done  my  main 
talking  to  Katie.  Q.  Well,  now,  what  did 
you  tell  Katie  in  Mrs.  Wilson's  presence? 
A.  I  told  them  I  would  explain  that  to  them 
the  way  I  understood  it,  and  have  them  use 
their  judgment  about  It  I  told  them  the 
way  I  understood  it,  if  they  took  that,  they 
cut  themselves  loose  from  anything  any  fur- 
ther, but  for  them  to  use  their  own  Judgment 
whether  th^  done  that  or  not;  that  I  would- 
n't say.  Q.  Did  you  say  anything  about  the 
land?  A.  I  don't  know  that  the  land  was 
exactly  mentioned;  but  I  had  reference  to 
the  land.  By  Judge  Longan:  We  object  to 
that,  if  the  court  please,  what  he  bad  refer- 
ence to.  Just  state  what  yon  said.  By  the 
Court:  Yes;  objection  sustained.  Q.  Was 
the  contiact  read  in  their  presence?  A.  Bead 
in  their  presence?    Q.  Yes.    A.  Yes,  sir." 

Then  follows  a  somewhat  extensive  exam- 
ination regarding  the  negotiations  leading 
up  to  the  contract  and  its  execution,  which 
in  eHect  corroborated  the  testimony  of  Mr. 
Gallagher  in  all  material  respects. 

The  appellant  testified  that  she  was  a 
daughter  of  Mrs.  Wilson,  the  respondent: 
that,  when  she  was  13  years  of  age,  her 
mother  sent  her  from  home  to  work,  first  to 
Mr.  Muellers;  that  she  never  lived  with  her 
mother  very  much  after  that;  the  longest 
time  was  two  months,  when  she  had  "typhoid 
l^emnonla";  that  she  never  rec^ved  any 
assistance  from  her  mother  for  support  or 
education,  sor  from  any  one  else;    earned 


everything  she  has.  "Q.  Now,  yon  may  tell 
the  court  the  history  of  this  deed  that  yonr 
mother  made  to  yon;  why  it  was  done. 
Just  go  and  detail  the  story  as  yon  recall  tiie 
different  steps;  why  yon  came  home  at  the 
time  the  deed  was  made;  what  your  point 
was  in  coming;  how  you  happened  to  be 
there.  Just  give  the  court  the  history  of  it, 
in  yonr  own  way.  A.  My  mother  wrote  me 
to  come  home;  when  I  came  home,  she  re- 
lated her  condition  to  me,  and  asked  me  to 
assist  her  in  the  matter,  and  then  referred 
to  giving  me  this  deed  provisionally,  and,  if 
I  would  accept  the  deed  in  that  way,  and 
try  to  get  a  loan  on  it,  as  large  a  loan  as 
possible,  or  to  dispose  of  the  land  by  sale, 
and —  Q.  Now,  she  related  her  trouble; 
what  was  the  trouble?  A.  That  she  had 
signed  a  great  many  notes  for  Brother  Lonls 
for  which  she  would  be  liable  for." 

Then  follows  a  somewhat  extensive  ex- 
amination of  the  witness  regarding  certain 
facts  that  are  alleged  to  have  existed  at  the 
time  of  the  execution  of  the  deed  In  ques- 
tion, which  it  is  claimed  were  fraudulent; 
since,  however,  they  have  but  little,  if  any, 
bearing  upon  the  issues  of  this  case,  there 
is  no  use  of  mentioning  them  in  detail  here. 
(But  in  passing  I  will  add  that  this  is  the 
reason  why  the  evidence  in  this  case  regard- 
ing the  execution  of  the  deed  is  so  meager; 
but,  as  previously  stated,  this  question  hav- 
ing been  found  against  the  appellant  by  the 
trial  court,  and  confirmed  by  this  court  in 
paragraph  1  of  the  opinion,  it  is  not  neces- 
sary to  press  it  farther.) 

"By  Mr.  Owen:  Tell  what  she  said.  A. 
Well,  that  is  what  she  said,  and  then  I  sug- 
gested to  come  to  Warsaw  to  make  the  deed, 
and  she  said,  'No,'  that  the  lawyers  weren't 
friendly  to  her  at  Warsaw,  that  Louie  had 
employed  them,  that  she  wanted  to  go  soipe- 
where  else;  and  asked  me  if  I  knew  any 
lawyers  at  Sedalia,  and  I  told  her  that  I 
did,  I  was  acquainted  with  lawyers  there 
too,  and  she  suggested  going  to  Sedalia  and 
making  the  deed.  Then  we  made  a  trip  to 
Sedalia,  and  the  deed  was  made  in  Mr.  Bar- 
nett's  ofSce.  Q.  Well,  what  did  you  say  to 
your  mother  about  making  the  deed?  A.  I 
told  her  that  I  would  do  what  I  could  in 
the  matter,  and  so  tried  to  take  care  of  her 
the  best  I  could;  but  of  course,  as  to  me 
influencing  my  mother,  any  one  that  knows 
the  family  at  all,  would  know —  By  Judge 
Longan:  I  object  to  that  A.  Well,  I  never 
had  any  influence  with  my  mother  what- 
ever." 

Then  follows  a  detailed  account  of  the 
new  complications  that  arose  when  Lonls 
Wilson  failed  in  business,  the  bringing  of  the 
attachment  suits,  previously  mentioned,  and 
the  result  thereof;  eiao  an  account  of  how 
she  tried  to  borrow  the  money  from  various 
persons  on  the  land  with  which  to  pay  the 
debts  of  Louis  Wilson,  for  whl(^  her  mother 
was  security,  and  finally  borrowing  $4,000 
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from  Mr.  Davis  for  that  purpose  and  paTlng 
tbe  debts,  etc.  Then  follows  a  detailed  ac- 
count of  bow  she  was  to  be  secoied  or  Indem- 
nified against  loss,  etc.,  wblch  Is  in  aU  ma- 
terial respects  In  perfect  harmony  with  the 
testimony  of  Mr.  Oallagher  and  Mr.  CaU,  pre- 
viously set  ont. 

There  were  several  other  witnesses  Intro- 
duced by  appellant  who  testified  to  certain 
facts  and  conversationB  had  with  the  par- 
ties which  tended  to  corroborate  the  evidence 
of  Gallagher  and  CaU. 

The  evidence  for  the  respondrait  was  in- 
troduced, not  for  t}ie  purpose  of  showing 
that  the  deed  of  March  S,  1906,  executed  by 
I>er,  conveying  the  farm  to  Anna,  and  that 
the  contracts  of  May  21,  1908,  and  November 
15,  1909,  were  not  executed  by  her,  or  that 
the  contracts  were  not  discussed,  drawn  up, 
and  executed  as  Mr.  Gallagher  testified,  but 
for  the  purpose  of  showing  that  she  did  not 
understand  the  discussions  had  between  the 
parties  regarding  the  matters  and  the  mean- 
ing of  said  contracts  as  drawn  and  executed. 
She  testified  that  she  was  at  the  time  men- 
tioned 69  years  of  age  and  came  to  Benton 
county  from  Germany  in  the  year  1868 ;  and, 
in  order  to  show  her  understanding  of  the 
ElngllBh  language  and  business  transactions 
in  general,  as  well  as  these  under  considera- 
tion, I  will  here  set  out  certain  parts  ot  her 
testimony: 

"Q.  Who  has  been  living  with  you  on  the 
farm  since  your  husband's  death,  in  18887 
A.  Louie  was  the  biggest  part  of  the  time. 
Q.  How  long  did  he  live  there — when  did  he 
leave?  A.  Now  he  left  in  1906.  Q-  When? 
A.  If  I  ain't  mistaken,  it  was  now  about  4 
years  ago,  I  believe.  Q.  Had  he  Uved  there 
on  the  farm  all  the  time  since  your  husband's 
death?  A.  No ;  he  Uved  a  short  time  on  an- 
other farm.  I  guess  he  raised  another  crop 
on  the  other  place — bis  wife's  place.  Q.  Dur- 
ing the  time  that  Louis  lived  on  the  farm, 
was  he  in  business  any  place  dse?  A.  Yes, 
dr;  he  bad  a  store.  Q.  Where  was  the  store? 
A.  Edmonson.  Q.  How  far  is  Edmonson  from 
your  home  place — home  farm?  A.  Adjoining 
the  40;  the  same  40  where  my —  Q.  Tour 
name  is  Rebecca  Wilson?  A.  Yes,  sir.  Q. 
You  are  tbe  plaintiff  in  this  case?  A.  Yes, 
sir.  Q.  How  old  are  you,  Mrs.  Wilson?  A. 
A  little  over  69  years — going  on  70  years. 
Q.  How  long  have  you  lived  In  Benton  coun- 
ty? A.  Since  the  year  1858.  Q.  Where  were 
you  born?  A.  In  Germany.  Q.  When  did 
you  come  to  this  country?  A.  1858.  Q. 
Where  do  you  live  now,  Mrs.  Wilson?  A. 
In  a  couple  of  miles  of  Edmonson,  in  this 
county.  Q.  Where  do  you  live  now?  A. 
Near  Edmonson.  Q.  How  far  is  that  from 
Warsaw?  A.  About  12  or  14  miles.  Q.  Do 
you  live  on  a  farm  or  in  town?  A.  Farm. 
Q.  How  many  acres  is  there  in  that  farm 
where  you  live?  A.  Well,  what  is  my  farm  is 
169.  Q.  How  long  have  you  lived  there  on 
that  farm?  A.  Since  the  year  1867.  Q.  Are 
you  a  widow?     A.  Yes,  sir.     Q.  When  did 


your  husband  die?  A.  In  1888—22  years  agou 
Q.  How  many  children  have  yon,  Mrs.  Wil- 
son? A.  Six.  Q.  How  many  girls,  and  how 
many  boys?  A.  Three  boys  and  three  girls. 
Q.  Just  give  the  names  of  those  cUldren,  ac- 
cording to  their  ages  and  the  way  they  were 
bom?  A.  Well,  Louie,  he  was  bom  in  1868, 
Q.  I  don't  care  about  Just  when  they  were 
bom,  but  bow  old  aie  tbey — ^who  was  the 
next  one?  A.  Henry  in  '71;  bom  in  1871. 
Q.  Who  was  the  next  one?  *  *  *  Q.  Up 
to  the  time  that  he  left  the  farm,  and  you 
think  it  was  in  1906,  who  managed  your 
farms  and  your  business,  and  looked  after 
the  business?  A.  My  son-in-law  was  there 
untU  this  tronble  come  up;  my  son-in-law 
worked  on  the  farm.  Q.  He  worked  on  the 
farm?  A.  Yes,  sir;  he  had  it  rented.  Q. 
Did  Louis,  when  he  lived  on  the  farm,  did 
he  have  anything  to  do  on  the  farm?  A.  He 
had  it  rented  10  years ;  when  his  time  was  up, 
then  my  son-in-law  took  It  Q.  Wben  was 
his  10  years  up?  A.  I  have  forgotten — 
couldn't  tell  exactly ;  I  guess  about  1903.  Q. 
Then  after  that  your  son-in-law,  wliat  did  he 
do— did  he  have  it  rented?  A.  Farmed  and 
rented.  Q.  Now,  what  did  you  do,  Mrs.  Wil- 
son? Tell  the  court  with  reference  to  run- 
ning the  farm  and  managing  it  A.  Well,  I 
went  on  the  farm  and  tried  to  help  along; 
every  one  what  was  working  on  the  farm. 
Q.  Who  transacted  your  business  for  you, 
if  you  had  any — did  you  have  any  stock  or 
things  like  that?  A.  Not  now,  I  did  hava 
Q.  WeU,  who  looked  after  the  selling  of  your 
stodc  and  business  of  that  kind?  A.  I  had 
it  rented  out  until,  this  trouble  come  up; 
I  done  it  myself.  Q.  Now,  which  is  your 
son-in-law — what  is  his  name?  A.  Bailey 
Stone.  Q.  How  long  did  he  have  the  farm 
rented?  A.  I  guess  he  had  it  4  years ;  I  ain't 
certain.  Q.  Just  tell  the  court  whether  you 
signed  any  papers  for  your  son  Louis  or  not. 
A.  For  my  son  Louis?  Q.  Yes.  A.  I  did; 
signed  several  notes.  Q.  Do  you  know  how 
much  they  amounted  to?  A.  Well,  I  at  first 
didn't  know;  I  think  one  about  sixteen.  Q. 
Sixteen  what?  A.  Sixteen  hundred;  but 
after  they  all  come  in,  it  was  over  thirty 
hundred.  Q.  Over  thirty  hundred?  A.  Yes, 
sir.  Q.  Now,  Mrs.  Wilson,  where  has  your 
daughter  Anna,  the  defendant  here,  lived  tbe 
last  10  or  15  years?  A.  I  couldn't  exactly 
say;  she  was  on  her  own  business;  part  of 
the  time  in  Kansas  City  and  some  northern 
counties  there.  Q.  When  did  she  leave  home? 
A.  WeU,  about  10  or  8  years  ago;  I  don't 
know  exactly.    *    *    •  •• 

Then  she  testifies  as  to  the  disposition  of 
appeUant  and  the  manner  in  which  she  was 
treated  by  her.  After  stating  that  Louis  had 
faUed  in  business,  and  that  she  had  been 
caUed  upon  to  pay  the  notes  she  had  signed 
for  him,  and  was  unable  to  do  so,  she  testi- 
fied: "Q.  How  long  would  she  [Anna]  stay 
home  when  she  came?  A.  Sometimes  a  short 
time,  and  sometimes  a  couple  of  weeks.  Q. 
How  was  Anna's  treatment  toward  you  when 
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fihe  would  come  borne  daring  tbeee  tripe? 
A.  GThe  first  time  she  was  tolerable — I  could 
stand  It  Q.  How  bas' Anna's  treatment  been 
of  you  up  to  tbe  time  yon  signed  this  deed- — 
how  was  It?  A.  The  last  time  It  was  toler- 
ably good.  Q.  Well,  did  she — how  large  a 
woman  Is  Anna;  what  sized  woman  is  she? 
By  Bir.  Jackson:  That  la  before  the  court; 
he  can  see  her.  By  Judge  Longan:  I  want 
the  record  to  show  just  the  character  of  the 
parties.  A.  I  don't  understand  whatever  you 
mean.  Q.  Well,  Is  she  a  large,  healthy  wo- 
man? A.  Yes,  sir;  yea.  Q.  What  kind  of  a 
disposition  has  Anna?  A.  That  is  what 
about — ^I  don't  understand  what  he  means. 
Q.  What  kind  of  a  nature — good  natured  and 
kind?  A.  Good  sometimes,  and  then  just 
like  lightning  she  wUl  changa  Q.  When  did 
these  debts  you  signed  for  your  son,  Louis — 
when  did  they  become  due?  A.  What?  Q. 
About  when  did  these  debts  you  owed  for 
Louis  become  due?  A.  Well,  somewhere — 
some  of  them  In  1800.  Q.  1000,  you  mean? 
A.  Yes,  about  1802  or  1803.  Q.  1900,  you 
mean?  A.  Well,  some  of  them  were  pretty 
old  and  renewed  again  and  fell  due  in  1906. 
Q.  Well,  now,  in  tbe  spring  of  1906?  A.  That 
was  the  time  It  all  got  crowded  In — that 
Louie  left  Q.  What  condition  was  Louie  In 
at  that  time — financially?  A.  Well,  he  got 
all  of  his  property  ofT  his  hands;  be  didn't 
have  any  property  on  hands  any  more.  Q. 
Could  he  pay  these  debts?  A.  Not  tbe  way 
like  he  had  it  there.  Q.  What  became  of 
Louis?  A.  He  worked  In  the  iesfot,  I  hear, 
over  there  at  Sedalia.  Q.  Did  the  people  to 
whom  these  debts  were  due — did  they  look 
to  yon  and  come  to  you  for  money?  A.  Yea, 
sir.  Q.  That  was  In  the  spring  of  1906?  A. 
They  did;  yes.  •  *  *  Q.  When  did  you 
try?  A.  Why,  I  did  try  just  about  the  time 
when  Louis — just  a  little  before  Louis  tried 
to  get  work.  Q.  Well,  did  you  find  anybody 
that  was — any  money?  A.  No,  sir.  Q.  Where 
was  your  daughter  Annie  at  that  time?  A. 
The  biggest  part  of  the  time,  I  think,  she 
made  her  home  Kansas  City.  Q.  Did  she 
come  home  In  the  spring  of  1006 — In  March? 
A.  Yes,  she  come  home — ^I  told  her —  Q. 
Do  you  know  why  she  came  home?  A.  I 
don't  know;  If  I  ain't  mistaken,  she  had 
Louie's  girl  along,  and  she  brought  that  along 
— I  ain't  certain.  Q.  Well,  when  she  came 
home,  were  these  debts  troubling  you  then? 
A.  Yes,  I  got  troubled ;  my  mind  got  to  think- 
ing a  lot  how  I  was  to  get  out  of  them.  Q. 
How  you  would  pay  them  off — how  you  would 
get  the  money?  A.  How  I  would  get  the 
money.  Q.  How  yon  would  do  what?  A. 
How  I  would  get  on  with  them — how  I  would 
commence  with  them,  and  bow  to  get  tbe 
money.  Q.  Well,  when  Anna  came  home,  did 
you  tell  her  about  these  debts?  A.  Yes,  sir; 
I  told  her  about  it  Q.  Just  tell  tbe  court 
now  what  you  told  her.  A.  I  told  her  about 
It — that  I  would  get  in  trouble  on  account 
of  I  signed  the  notes  for  Louis,  and  I  didnt 


know  bow  I  would  get  at  It,  so  she  got  to 
talking  that  she  would  help  me.    Q.  Just  tell 
the  court  all  tbat  she  said.    A.  She  could 
help  me.  If  I  would  do  what  she  wasted  me 
to  do,  and  if  I  could  trust  her,  had  confi- 
dence in  her.  she  could  help  me.    Well,  there 
was  some  rich  farmers  out  there  that  she 
was  used  to  in  that  country  whoe  she  was 
from,  and  she  must  have — I  must  have  con- 
fidence In  her  and  trust  in  her,  like  other 
people  did ;  she  helped  others,  and  she  could 
help  me.    Well,  at  first  I  didn't  know  bow  I 
would,  so  she — ^tbat  other  people  trusted  her, 
and  had  confidence  in  her,  and  her  old  moth- 
er wouldn't  do  it;  If  I  would  do  it,  that  she 
could  help  me,  and  she  must  have  something 
in  the  hand  to  show  what  on.    *    *    *    Q. 
What  did  she  want  you  to  do?    A.  She  want- 
ed me  to  give  her  a  deed — ^let  her  hold  the 
deed.    Q.  Deed  to  what?    A.  Warranty  deed 
— good  deed  to  the  land.    By  Judge  Longan: 
The  deed  should  be  admitted  now.    I  sup- 
pose it  could  be  admitted  that  there  was  a 
deed  given  by  tbe  plaintiff,  Rebecca  Wilson, 
to  Anna  Wilson?    By  Mr.  Lay:  Yes,  sir;  we 
will — ^the  deed,  you  have  It  in  the  petition. 
Q.  Well  then,  what  did  she  say  she  would  do, 
if  yon  would  put  it  in  her  name,  about  these 
debts?     A.  She  would  try  and  get  money; 
she  had  a  little  money;  bad  some  money  in 
the  bank  in  Kansas  City  and  some  some- 
where else,  and. she  would  try  to  get  some 
money  there,  to  put  it  in  ther&     Q.  Wdll, 
what  was  it  you  said  a  while  ago  about  there 
being  some  rich  people — farmers?     A.  Tbat 
would  trust  her  more  when  she  had  a  deed, 
and  she  could  get  it     Q.  How  is  that?    A. 
When  she  had  something  to  show  for  it,  like 
a  deed,  then  she  could  get  the  money.     Q. 
Get  what  money?    A.  For  the — get  a  loan  on 
tbe  land.     Q.  What  did  she  want  to  get  a 
loan  for?    A.  To  pay  tbe  debts  off  on  tbe 
land.    Q.  Pay  what  debts?    A.  The  debt  4m 
my  farm,  on  them  notes  that  I  signed.     Q- 
The  notes  tbat  you  had  signed  for  Louis  7 
A.  Yes,  sir.    Q.  Well,  what  did  she  say  fur- 
ther about  getting  the  money  on  the  farm  to 
pay  the  debts?    A.  Well,  she  tried  to  get  the 
money,  to  get  a  loan  on  that,  and  then  she 
did ;  and  she  got  a  couple  of  farms  in  besides 
mine  when  she  took  tbe  whole  business  of 
Louis —    Q.  Well,  we  don't  want  tbat  yet 
What  did  she  say  to  you  at  the  time — before 
yon  made  the  deed  now,  when  she  was  talk- 
ing to  you  about  making  the  deed — ^what  did 
she  say  she  would  do  after  she  got  the  deed? 
A.  After  she  bad  the  deed  she  would  try  to 
get  the  money,  and  hold  the  deed  until  she 
got  a  loan.     Q.  Then  what  would  she  do? 
A.  Then  she  would  go  and  pay  the  creditors, 
and,  when  she  could  get  a  good  loan  on  the 
land,  she  would  come  and  turn  the  deed  over 
to  me;  It  wasn't  her  place  (or  ber  to  stay  at 
— she  could  do  better  at  ber  business.-   Q. 
Tbat  she  would  deed  It  back  to  you  when 
she  got  tbe  loan?    A.  Yes,  sir ;  when  she  bad 
the  loan.    Q.  And  the  crediton 


Digitized  by 


Google 


Ho.) 


WII.SON  T.  WHiSON 


1007 


the  credlton  wen  paid,  ahe  would  deed  it 
bade  to  yon ;  that  it?   A.  Yes ;  when  the  loan 
waa  made  on  there — after  the  loan  was  made 
on  the  land,  after  S  or  10  years  or  a  long 
time,  then  she  would  turn  it  over  to  me 
again.    Q.  Do  yon  mean  tnm  the  deed  over, 
or  that  she  would  deed  the  property  back  to 
yon?     A.  Tea;  that  is  what  she  had  been 
telling  me  a  dozen  timea  on  the  road.     Q. 
Well,   what  did  yon  do  with  lefeceace  to 
making  the  deed?    Did  you  make  the  deed? 
A.  Yes,  sir;  the  deed  waa  made.     Q.  Now, 
where  did  yon  go  to  make  that  deed?    A. 
In  Sedalia.    Q.  How  did  yon  come  to  go  to 
Sedalia?    Tell  the  court  all  about  that    A. 
Wtil,  ahe  wanted  to  go  back ;  ahe  had  to  go 
back  to  Kansas  City  again,  and  she  waa  in 
a  hnrry,  and  going  back,  and  she  had  good 
friends,  several  good,  well-known  law  mana 
there  to  make  the  deed.    Q.  Where  was  that? 
A.  At   Sedalia.     Q.  Did    she   say  anything 
about  coming  to  Warsaw?    A.  Yes,  sir;  com- 
ing to  Warsaw,  but  she  didn't  want  to  come 
here.    She  didn't  know  the  lawyers  up  here, 
and   didn't —    Q.  When  did  you  go   to   Se- 
dalia— ^what  time  in  the  day,  and  how?    A. 
Well,  we  got  there  with  the  train,  there  about 
as  they  were ;  it  was  nearly  night  when  we 
got  there.    Q.  What  did  you  do,  anything,  in 
Sedalia?    A.  Just  as  quick  as  we  got  there  we 
went  right  into  a  lawyer's  office  to  make  the 
deed  whUe  she  was  in  a  hnrry  and  wanted  to 
get  off.     Q.  Whose  office  did  you  go  to? 
A.  Bamett    Q.  Now,  Just  tell  the  court  what 
ahe  said  to  Mr.  Bamett  about  this  deed?    A. 
Well,  she  done  the  talking;  I  didn't  talk  very 
much.    But  then  I  had  to  do  the  .way  she 
wanted  me  to  do  to  be  helped,  ao  I  told  him 
I  wanted  her  to  hold  the  deed;  but  he  had 
nothing  to  aay.     Q.  Where  did  she  go?    A. 
Kansas  City.    Q.  Tell  what  Anna  said  to  you 
before  she  went  to  Kansas  City — about  get- 
ting the  money  and  the  loan  on  the  farm. 
A.  She  says  Just  as  quick  as  she  can  get  the 
loan  on  the  farm  she  would  tnm  it  over  to 
me  again,  and  she  tends  to  her  business,  and 
I  have  to  tend  to  the  farming  business;  she 
would  get  out  of  it    Q.  Did  she  aay  anything 
atx>nt  getting  the  money  when  she  went  to 
Kansas  City?    A.  Yes;  she  would  try  to  get 
the  money  of  them  rldi  farmers  there.    Q. 
What  did  she  say  to  yon  about  that  before 
sbe  went  to  Kansas  City?    A.  Well,  if  she 
got  the  loan,  she  would  turn  the  deed  over  to 
me  again.    Q.  Well,  Just  tell  what  she  said, 
tf   she  said  anything.     A.  Well,  she  say  I 
must  be  quiet  and  good  and  not  worry  myself 
In  good  hopes  we  would  get  out  all  right  If  I 
^rould;  Just  to  do  like  she  wants  me  to  do. 
Sbe  Just  talked  awful  lovely  to  me.    Q.  Well, 
wben  did  yon  hear  from  her   again?     A. 
▲iMut  a  weA  or  ao  ahe — I  guess  she  wrote  a 
letter.     Q.  Did  she  say  anything  about  the 
money  in  the  letter?     A.  I  don't  know;  I 
can't  read  writing — American.    Q.  Yon  can't 
read  American?    A.  No.    Q.  Well,  when  did 
tfie  come  home?   A.  W^  I  gneas  a  couple  of 


wedu  after.  Q.  Jnat  tell  tlie  cenrt  what  ahe 
said  about  the  money  when  she  came  home. 
A.  Well,  ahe  couldn't  get  it;  didn't  get  the 
money —  A.  She  talked  awful  lovely  to  me, 
aod  didn't  get  the  money  there  that  time, 
and  wants  me  to  look  around  for  money,  too, 
and  wants  to  get  money  somewheres  out  here. 
Q.  Well,  bow  long  did  she  stay  home  that 
time?  A.  Not  very  long;  maybe  a  day  or 
two — aome  time.  Q.  Just  tell  the  court 
where  sbe  went  then?  A.  She  went  back  to 
Sedalia — to  Kanaaa  City,  aa  well  aa  I  Icnow, 
to  her  business,  in  North  Missouri  some- 
wheres. Q.  When  did  she  come  home  again, 
Mrs.  Wilson?  A.  I  don't  know  exactly ;  may- 
be a  month  or  two  afterwards;  maybe  a 
shorter  time;  I  couldn't  say  for  certain." 

The  witness  then  proceeds  at  some  length 
detailing  how  lovely  the  appellant  treated 
her  before  she  received  the  deed  and  how 
unkind  thereafter,  and  that  after  failing  to 
get  the  money  in  Kansas  Cit?,  appellant  went 
to  Mr.  Davis  of  Benton  county  and  borrowed 
the  $4,000,  and  secured  the  same  by  a  deed 
of  truat  on  the  land.  From  that  time  for- 
ward her  testimony  does  not  materially  differ 
from  that  of  appellant  only,  as  previously 
stated,  she  testided  she  did  not  understand 
the  consultations  had  between  herself,  Anna, 
Katie,  Henry,  and  Mr.  Gallagher  leading  up 
to  and  culminating  in  the  execution  of  the 
two  contracts  previously  mentioned,  drawn 
by  Mr.  Gallagher,  and  signed  by  alL 

Katie  Wilson's  testimony  waa  practically 
the  same  as  that  of  her  mother. 

Respondent  introduced  other  evidence;  but 
it  differed  in  no  material  manner  from  her 
own. 

[3]  While  we  defer  aomewhat  to  the  find- 
ings of  the  trial  court  in  equity  cases,  which 
has  the  advantage  of  seeing  the  witnessea, 
hearing  them  testify,  and  observing  their 
conduct  and  demeanor  upon  the  witneaa 
stand,  yet,  after  carefully  reading  the  evi- 
dence, and  considering  and  weighing  the 
aame  aa  we  have  done  in  thia  case,  which  in 
our  opinion  does  not  warrant  the  findings 
and  decree  of  the  court,  we  reserve  the  right 
to  make  a  finding  of  facts  for  ourselves  and 
render  such  a  decree  as  JuaUce  and  equity  in 
the  premises  demand.  This  la  the  andent 
and  well-established  doctrine  of  this  and  all 
other  conrta  having  appellate  Jurisdiction  in 
equity  cases. 

After  a  careful  consideration  of  this  entire 
record,  we  are  unable  to  discover  any  fraud 
whatever  perpetrated  by  the  appellant  upon 
the  respondent 

There  is  no  dispute  whatever  aa  to  the 
facts  thereof,  but  the  contention  of  respond- 
ent is  that  ahe  did  not  understand  the  facts; 
that  is,  she  did  not  understand  what  was 
said  and  done  during  the  numerous  confer- 
ences that  took  place  between  herself;  Anna, 
Katie,  and  Henry,  all  her  children,  and  Mr. 
Gallagher,  the  friend  and  counselor  of  all  of 
them,  that  resulted  in  the  execution  at  tilie 


Digitized  by 


Google 


1008 


106  SOUTUWBtfl'UKN  BBFOBTBB 


Oto. 


contracts  of  May  21,  1808,  and  of  November 
15.1900. 

After  a  carefnl  conaideratlon  of  tbe  erl- 
-denoe,  I  am  unable  to  lend  my  approval  to 
that  contention.  While  the  evidence  ahows 
the  respondent  conld  not  read  English,  yet 
her  own  testimony,  as  taken  down  verbatim, 
shows  she  not  only  understood  It  remarkably 
well  when  spoken,  but  also  that  she  spoke  tt 
quite  fluently  regarding  the  ordinary  affairs 
of  life,  and  especially  regarding  this  entire 
transaction  from  its  inception  down  to  the 
date  of  the  trial  of  the  cause  in  the  circuit 
court 

If  Anna  Intended  to  defraud  her  mother, 
then  it  is  inconceivable  why  she,  under  the 
advice  of  a  shrewd  business  man,  would  have 
entered  into  the  contract  of  Ifay  21,  1908, 
by  which  she  purchased  the  live  stock  on  the 
farm  from  her  mother  and  sister  for  $1,635, 
and  secured  the  same  on  tbe  farm  by  a 
second  deed  of  trust,  and  then  conveyed  ba(& 
to  them  a  two-thirds  Interest  in  the  land, 
subject  only  to  the  $4,000  deed  of  trust,  with 
the  further  agreement  that  all  three  of  them 
should  live  nipon  the  farm  and  cultivate  It, 
and  out  of  the  net  profits  thereof  the  $4,000 
was  to  be  paid  off  and  discharged,  thereby 
leaving  them  two-thirds  interest  in  the  same 
free  and  clear  of  all  incumbrunces,  and  tbe 
one-tlilrd  interest  of  the  appellant  therein 
Incumbered  by  the  second  deed  of  trust  for 
the  $1,636. 

Should  it  be  conceded  that  the  farm  was 
fully  worth  $7,000,  the  amount  charged  in  the 
petition,  appellant  could  not  have  defrauded 
the  respondent  and  Katie  out  of  any  consid- 
erable amount,  for  the  simple  reason  the 
equity,  or  the  value  of  the  farm  over  and 
above  the  $4,000  deed  of  trust,  would  be  but 
$3,000,  two-thirds  of  which,  ^,000,  was  re- 
conveyed  to  them  by  the  deed  held  in  escrow 
by  Mr.  Gallagher,  under  the  terms  of  said  con- 
tract, leaving  only  $1,000  balance  to  repre- 
sent appellant's  $1,871,  which  said  contract 
shows  she  bad  at  that  time  invested  In  the 
farm. 

View  this  record  from  whatever  standpoint 
you  may,  I  am  wholly  unable  to  see  any 
bad  faith,  or  fraud  in  fact  or  law,  perpetrat- 
ed by  the  appellant  upon  the  respondent  or 
any  one  else.  But  concede,  for  the  sake  of 
the  argument,  that  the  equity  in  the  farm 
was  worth  the  full  $1,000  to  appellant  at  the 
date  the  second  contract  mentioned,  Novem- 
ber IS,  1909,  was  executed,  yet  the  respond- 
ent, in  tlie  absence  of  fraud,  of  which  there 
is  not  a  scintilla  of  evidence  in  this  case, 
should  not  be  permitted  to  recover.  Tbe  con- 
ditions of  the  parties  had  under  the  contract 
of  May  21,  1908,  completely  dianged,  and  ap- 
pellant, upon  the  faith  thereof,  had  pur- 
chased other  property  and  assumed  addlticm- 
al  obligations  which  she  otherwise  would  not 
have  done,  to  say  nothing  of  her  release  of 
the  respondent  and  Katie  from  their  contract 


agredng  to  lire  upon  tbe  taxm  and  assist  In 
Its  cultivation  until  the  net  profits  tliereof 
would  pay  off  and  discharga  tbe  $4,000  deed 
of  trust  thereoB.  This  contract  was  willing- 
ly entered  into  by  respondent,  and  tbe  un- 
contradicted evidence  shows  that  it  was 
drawn  up  and  executed  at  bar  instigation 
and  request,  and  that  she  waa  foUy  advised 
of  Its  contents  by  Mr.  Gallagher  and  her  own 
chosen  friend,  Mr.  CalL 

III.  tnieie  are  other  grounds  assigned  f6r 
a  reversal  of  tbe  Jndgmoit  of  the  circuit 
court;  but  the  view  we  have  taken  of  the 
case  dispenses  with  tlie  necessity  of  passing 
upon  them,  though  meritorious  they  may  be. 

Entertaining  these  views,  we  are  of  tbe 
opinlMi  that  the  Judgment  of  the  drcolt 
court  should  be  reversed,  and  tbe  bill  dis- 
missed.   It  is  so  ordered.    All  ctmcnr. 


SPBRHT  et  aL  v.  THIBMID.     (No.  16,525.) 

(Supreme   Court  of  Miasouri,  INvisbn  No.  1. 
April  2,  1914.) 

1.  Apfkai.  Ann  Bbbob   (|  581*)  —  Bkcobu — 

FOBH  AND   SVTFICIENCT. 

An  alwtract  whicbj  without  abstracting  tha 
record  proper,  or  statmg  whether  anv  bul  of 
exceptions  waa  ffled,  or  uowing  that  judgment 
was  rendered,  set  out  the  pleadmgs,  a  summary 
of  the  testimony,  requested  instmctions,  a  re- 
cital that  tbe  court,  sitting  as  a  Jury,  found  for 
plaintiffs,  that  within  four  days  thereafter  de- 
fendant moved  for  a  new  trial,  therein  set  out, 
and  a  motion  in  arrest  of  Judgment,  that  these 
motions  were  overruled,  and  defendant  excepted, 
was  inanflSdent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2676-2iKL,  2599,  2601; 
Dec  iMg.  f  681.*] 

2.  Appbai.  and  Bbbob  (|  689*)— Dibpobitioh 
OF  GAtiHB— AmavANCK— Deixcts  in  Bco- 

OBD. 

Where  there  was  no  sufficient  alMtract  filed 
by  appellant,  but  the  short  transcript  was  filed, 
and  snowed  that  judgment  waa  duly  rendered, 
and  tbe  cause  regularly  appealed,  the  cause 
might  well  be  dismissed,  but  there  was  no  legal 
objection  to  affirming  the  objection,  where  re- 
spondents desired  this  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2787,  2829;  Dec.  Dig.  | 
630.*^ 

Appeal  from  Circuit  Covit,  Greene  County; 
Alfred  Page.  Judga 

Action  by  Clyde  O.  Speriy  and  others 
against  Leonard  Thlemle.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

T.  J.  Murray,  of  Springfield,  for  appellant 
Hamlin  &  Seawell,  of  Springfield,  tot  re- 
spondents. 

Statement 

WOODSON,  J.  This  suit  was  instituted 
by  the  plaintiffs  in  the  drcuit  court  of 
Greene  county,  under  old  section  660,  R.  S. 
1899,  against  the  defendant,  to  quiet  and 
adjudge  title  to  three  lots  of  greiund  situate 
in  the  dty  of  Springfield,  particularly  de- 
scribed in  the  petition.    The  trial  was  had,  and 
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the  Indgment  Was  In  faror  of  the  plaintiffs, 
and  against  the  defendant  From  that  ludg- 
tnent  the  defendant  appealed  the  cause  to 
this  conrt 

[1]  The'  abstract  of  the  record  does  not 
state  definitely  the  date  of  the  rendition  of 
the  Judgment,  but  It  is  clearly  inferable 
from  the  following  language  contained  there- 
in that  it  was  on  or  prior  to  February  19, 
1910,  vis.:  "And,  under  the  evidence  and 
refusal  of  the  Instructions,  the  court,  sitting 
as  a  Jury,  found  for  the  plaintiffs,  and  on  the 
19th  day  of  February,  1910,  of  the  January 
term  of  court,  and  during  the  same  term 
of  court,  and  within  four  days  after  render- 
ing said  verdict  and  Judgment,  the  defendant 
filed  his  motion  for  a  new  trial  as  follows." 
Then  follows  the  motion. 

The  appellant  has  not  abstracted  the  rec- 
ord proper,  nor  has  he  shown  that  a  bill  of 
exceptions  was  ever  filed  In  the  case.  He 
sets  out  the  pleadings  which  we  know  are 
a  part  of  the  record  proper;  and  then  follows 
a  summary  of  the  testimony,  a  copy  of  the 
Instmctlons  asked  by  blm,  then  the  words 
above  quoted  regarding  the  finding  of  the 
ooort  and  the  flUng  of  the  motion  for  a 
new  trial;  but  there  is  nothing  whatever 
to  show,  as  previously  stated,  that  a  bill 
of  exceptions  had  been  filed,  or  that  the  mat- 
ters m^itloned  even  purported  to  have  been 
taken  for  a  bill  of  exceptions.  The  words 
"record,"  "record  proper,"  and  "bill  of  ex- 
ceptibns,"  or  thetr  equivalents,  do  not  ap- 
pear in  the  so-called  abstract  of  record  filed 
by  appellant;  but  the  simple,  bald  statement 
before  quoted  appears,  and,  so  far  as  the 
abstract  shows,  may  have  been  taken  from 
some  newspaper  or  from  the  tablets  of  coun- 
sel's fertile  imagination.  Moreover,  the  ab- 
stract does  not  show  that  a  Judgment  was 
ever  rendered  in  the  cause;  but  the  short 
transcript  filed  in  this  court  discloses  the 
fact  that  the  Judgment  was  rendered  Febru- 
ary 19,  1910. 

After  setting  out  what  counsel  terms  the 
motions  for  a  new  trial  and  In  arrest  of 
Judgment,  he  uses  this  language:  "The  mo- 
tion for  a  new  trial  and  motion  for  arrest 
were  both  overruled  on  the  26tb  day  of 
February,  1910,  of  the  January  term  of 
court,  which  ruling  and  order  of  the  court 
the  defendant  then  and  there  duly  ex- 
cepted." 

While,  as  previously  shown,  the  abstract 
states,  in  connection  with  the  finding  of  the 
conrt,  that  the  motion  for  a  new  trial  was 
filed  within  four  days  thereafter,  but  counsel 
for  respondents,  apparently  not  wishing  to 
rest  their  case  upon  the  abstract  presented 
by  coimsel  for  appellant,  which,  in  fact.  Is 
no  abstract  whatever,  filed  an  additional 
abstract  of  the  record^  setting  out  a  certified 
copy  of  the  record  proper,  regarding  the 
filing  of  the  motion  for  a  new  trial,  which 
shows  It  was  filed  on  February  26,  1910,  In- 
stead of  February  19th,  as  stated  In  appel- 


lant's so-called  abstract  Upon  this  state 
of  the  record,  counsel  for  respondents  insist 
that  there  is  nothing  before  this  conrt  for 
review  except  the  record  proper;  and  that, 
since  the  Judgment  of  the  circuit  court  is  in 
response  to  the  pleadings,  the  Judgment 
should  be  afllrmed. 

Opinion. 

[2]  Through  oversight,  I  presume,  learned 
counsel  for  respondents  have  failed  to  indi- 
cate where  we  can  find  the  record  proper  or 
the  bill  of  exceptions.  However,  the  short 
transcript  is  here,  and  It  shows  that  a  Judg- 
ment was  duly  rendered  in  favor  of  the  re- 
spondents, and  that  an  affidavit  for  an  ap- 
peal was  filed  and  the  appeal  was  allowed; 
and,  there  being  no  semblance  of  an  ab- 
stract filed  by  appellant,  the  cause  might  be 
well  dismissed  "for  failure." 

Since,  however,  the  cause  was  regularly 
appealed  to  this  court,  and  the  Judgment  ap- 
pearing upon  Its  face  to  be  regular  In  all 
respects,  I  can  see  no  legal  objection  to 
granting  the  request  of  counsel  for  respond- 
ents to  affirm  the  Judgment  of  the  circuit 
court ;  and,  so  believing,  the  Judgment  should 
be  affirmed. 

It  Is  so  ordered.     All  concur. 


POWELL  et  al.  v.  HUNTER  et  al. 
(No.  ie,66S.) 

(Supreme  (3ourt  of  Missoari,  Division  No.  1. 

April  2,  1914.     Rehearing  Denied 

April  13,  1914.) 

1.  DKPOSITIORS  (i  eO*)— SlONINO— Necbssitt. 

A  deposition  not  signed  by  the  witness  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  U  1B»-160;    Dec.  Dig.  {  &.*] 

2.  Vbrdob  and  Pubohaseb  (|  274*)— Rescis- 
sion BT  PxntcHASEB— Restobation  or  Pos- 
session. 

A  parchaser  of  land  subject  to  a  vendor's 
lien  could  not  retain  possession  thereof,  and 
refuse  to  pay  the  purchase  money,  however  de- 
fective the  title  thereby  acquired,  if  his  title 
and  possession  was  based  upon  such  purchase. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  769-771 ;   Dec  Dig.  { 

3.  EsTOFPBi.  (|   29*)— Deeds— Qbawtkes—As- 

SEBTION  OF  OUTSTANDINO   TITI.E. 

Where  a  purchaser  of  land  from  C,  whose 
grantor  reserved  a  vendor's  lien,  had  legal  tl- 
Ue  to  the  land  and  took  possession  thereunder, 
and  purchased  from  C.  merely  to  strengthen  his 
own  title  and  buy  his  peace,  and,  while  assert- 
ing his  own  to  be  the  valid  title,  he  wag  not 
thereby  precluded  from  setting  up  his  own  title 
as  a  defense  in  an  action  to  enforce  the  vendor's 
lien. 

[Ed.    Note.— For    other   cases,    see    Estoppel, 
Cent.  Dig.  fS  69-73;    Dec.  Dig.  f  29.*] 

4.  Vendob  and  PaacHASBB  (I  281*)— LIKN— 

ENFOBCEUENT — SDFFIOIENCY     of     BVIDINOE. 

In  a  suit  to  enforce  a  vendor's  lien  against 
a  purchaser  from  the  vendee,  who  claimed  that 
he  had  the  legal  title  and  purchased  from  the 
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TCDdee  merely  to  buy  hla  peace,  evidence  AeM 
to  support  a  judgment  for  such  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  SS  792-794;  Dec.  Dig.  { 
281.»] 

6.  Verdob  and  Ptjbohaskb  (8  281*)— Libk— 
Enforqeuxniv^Bukdbn  of  Pboof. 

In  such  action  the  burden  of  proof  rested 
upon  the  parties  seeking  to  enforce  the  ven- 
dor's lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  il  792-794;   Dec  Dig.  i 

6.  Deeds  (|  6*)— Conbtbuotion  of  Oontbaot 
— executobt  ob  executed  contbaotb. 
An  instrument  providing  that,  in  considera- 
tion of  a  specified  sum  per  acre  paid  and  to 
be  paid,  the  subscriber  had  granted,  bargained, 
sold,  and  conveyed  with  deed  in  fee  with  gen- 
eral warranty  certain  described  land,  upon  con- 
dition that  the  other  party  was  to  pa^  $600 
within  ten  days,  and  the  remainder  in  install- 
ments, that  a  lien  was  thereby  retained  for  the 
unpaid  purchase  money,  and  that  the  grantor's 
wife  should  join  in  the  conveyance  of  the  land 
after  the  cash  payment,  was  an  executory  agree- 
ment to  sell,  and  not  an  executed  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  8;   Dec.  Dig.  |  8.»] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  C.   Sbeppard.  Judge. 

Action  by  L.  B.  Powell  and  others  against 
William  Hunter  and  others,  in  which  John 
H.  Powell  and  another  intervened.  From  a 
judgment  in  favor  of  defendant  Hunter,  the 
interveners  appeal.    Affirmed. 

The  instrument  executed  by  Powell  and 
Cannady  provided  that,  in  consideration  of 
$5  per  acre  in  hand  paid  and  to  be  paid  by 
Cannady,  Powell  had  that  day  granted,  t>ar- 
gained,  sold,  and  conveyed  with  deed'  in  fee 
with  general  warranty  the  land  in  questioa 

This  case  was  heard  on  a  former  appeal 
(Powell  T.  Hunter.  204  Mo.  393,  102  S.  W. 
1020),  when  it  was  reversed  and  remanded, 
for  the  reason  that  the  plaintiffs  on  the  for- 
mer appeal  sued  to  enforce  a  vendor's  lien  for 
unpaid  purchase  money,  without  offering  In 
the  bill  or  on  the  trial  to  execute  a  deed  to 
the  land.  In  that  case  a  favorable  Judgment 
obtained  by  the  plaintiffs  ia  the  court  below 
against  several  defendants  was  partly  execut- 
ed and  enforced  pending  the  appeal,  for  the 
reason  that  only  one  of  the  defendants  pros- 
ecuted his  appeal  from  the  judgment  below  to 
this  court  After  the  remand  of  that  case 
two  other  sons  of  the  assignor  of  the  ven- 
dor's lien  brought  an  action  against  the  plain- 
tiffs in  the  original  case,  alleging,  among 
other  things,  that  the  assignment  of  the  ven- 
dor's lien,  through  which  the  parties  sued 
datmed,  was  fraudulently  obtained,  and  that 
tbey  h^ld  a  prior  valid  asslgmnent  thereof 
from  their  father. 

This  action  was  tried  below  and  resulted 
in  a  Judgment  in  fCivor  of  the  plaintiffs  and 
a  substitution  of  them  to  the  rights  of  the 
former  plaintiffs.  An  appeal  was  taken,  and 
that  Judgment  was  affirmed  by  this  court 
Powell  V.  PoweU,  217  Mo.  571, 117  S.  W.  1113. 
Thereupon  the  plaintiffs  in  that  suit  inter- 


vened in  the  present  action,  which  was  then 
pending  in  the  circuit  court  on  the  remand  by 
this  court  on  the  first  appeal,  alleging  in 
their  intervention  that  they  were  entitled  to 
the  benefit  of  the  vendor's  lien.  'Upon  the 
trial  in  the  court  below  Judgment  was  render- 
ed against  the  interveners,  from  which  judg- 
ment they  have  prosecuted  the  present  ap- 
peal. 

The  facta  in  this  case  have  been  stated  in 
two  opinions  of  this  court  heretofore  deliver- 
ed, and  may  be  summarized,  to  wit:  On  the 
6th  day  of  May.  1896,  an  instrument  in  writ- 
ing was  executed  between  Thomas  C.  Powell 
and  James  W.  Cannady  of  New  Madrid,  Mo., 
for  the  conveyance  of  a  half  section  of  land 
in  section  13,  township  17,  range  12,  and 
other  lands  lying  in  Pemiscot  county,  Mo., 
for  the  price  of  $5  per  acre,  with  a  proviso 
that  said  Cannady  should  pay  $500  within  10 
days,  and  the  remainder  in  equal  annual  in- 
stallments, with  8  per  cent  interest,  and 
that  he  should  be  credited  with  the  money  re- 
ceived by  sale  of  shipments  of  lumber  on 
the  purchase  price  of  the  land.  Said  instru- 
ment further  provided  for  the  retention  of  a 
lien  for  the  unpaid  purchase  money,  and  that 
the  wife  of  the  grantor  should  join  in  the 
conveyance  of  the  land  after  the  cash  pay- 
ment This  contract  was  acknowledged  by 
T.  O.  PoweU  on  the  6th  day  of  May,  1896, 
and  by  his  wife,  Anne  Powell,  on  the  24th 
day  of  June,  1896,  and  was  duly  recorded  in 
Pemiscot  county  on  the  25th  day  of  June, 
1896.  It  was  ruled  on  the  fonn«  appeal 
that  this  contract  was  an  executory  agree- 
ment to  sell,  and  not  an  executed  deed.  The 
interveners  in  their  pleading  below  tender  the 
execution  of  a  deed  in  case  of  a  decree  in 
th^r  favor. 

The  testimony  adduced  on  the  trial  by  de- 
fendant Hunter  tended  to  prove  that  the  title 
to  the  half  section  of  land  in  controversy  was 
patented  by  Pemiscot  county  and  through 
mesne  conveyances  from  the  patentee,  it  was 
vested  in  one  A.  A.  B.  S.  West  by  a  deed  from 
Thomas  P.  Cooper  dated  March  9,  1868,  and 
recorded  January  25,  1869.  Defendant  Hun- 
ter introduced  two  quitclaim  deeds  from  the 
assignees  of  the  heirs  of  A.  A.  B.  S.  West 
The  testimony  of  the  brother  of  this  West 
stated  on  cross-examination  that  he  was 
known  as  A.  B.  S.  West,  and  that  he  had 
never  known  that  there  were  two  A,'b  in  the 
initials  of  his  name. 

There  was  testimony  tending  to  shew  that 
the  said  West  was  a  school-teacher,  as  well 
as  a  surveyor,  in  Obion  county,  Tenn.,  which 
lies  across  the  river  from  Pemiscot  county. 
Mo.,  and  he  seems  to  ha^e  been  also  in  Pem- 
iscot county,  Mo.  In  the  dealings  between 
the  West  hein  and  the  parties  to  whom  they 
quitclaimed,  their  brother  was  described  as 
A.  A.  B.  S.  West,  and  his  name  is  so  written 
in  the  acknowledgments  thereto. 

[1]  The  nephew  of  the  said  W.  John  Sel- 
lers testified,  when  asked  about  the  double 
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"A."  app^rlog  tn  tbe  Initial  of  his  uncle's 
name,  that  when  witness  was  a  boy,  "that 
sometimes  tbey  called  Mm  Andy  or  A.  A.  or 
A  B. ;  It  was  either  A.  A.  or  A.  B. ;  I  don't 
remember  whether  both  A.'s  was  In  there 
or  not"  But  this  testimony  was  properly 
ezdaded,  because  the  deposition  containing 
it  was  not  signed  by  the  witness. 

The  Interreners  claimed  title  by  a  patent 
from  the  county  to  B.  B.  Turner ;  that  said 
Tamer  by  overslgbt  or  mistake  conveyed 
to  J.  H.  Powdl,  St.,  Instead  of  his  brother 
T.  O.  Powell,  Sr.,  who  furnished  considera- 
tion for  the  deed;  that  J.  H.  Powell,  Sr., 
trustee  of  a  resulting  trust  for  his  brother 
T.  C.  Powell,  Sr.,  conveyed  the  title  to  T.  P. 
Cooper  In  exchange  for  Tennessee  lands; 
that  Cooper,  for  some  reason,  conveyed  the 
land  In  question  to  A.  A.  B.  S.  West;  that, 
when  Cooper  was  called  to  make  good  his 
warranty  for  the  Tennessee  lands,  he  deliv- 
ered back  to  his  grantor,  T.  G.  Powell,  Sr., 
possession  of  the  Missouri  lands  and  all  tt- 
Ue  papers  which  he  had  received  from  blm ; 
tbat  T.  C.  Powell,  Sr.,  and  his  wife  aftei^ 
wards  entered  Into  the  above-described  con- 
tract. The  Interveners  also  gave  evidence 
tending  to  prove  that  defendant  Hunter  pur- 
chased the  land  in  controversy,  together  with 
other  land,  from  J.  W.  Cannady,  who  at  the 
time  of  such  sale  was  In  possession  thereof 
by  his  tenants  who  were  engaged  In  catting 
tbnber  for  a  sawmill,  and  that  after  the  pur- 
chase by  Hunter  from  Cooper  these  tenants 
became  the  tenants  of  Hunter. 

On  the  other  hand,  defendant  Hunter  gave 
evidence  In  substance  that  he  made  tbe  pur- 
chase from  Cannady  for  the  reason  he  found 
he  had  some  claim  to  some  land  adjoining 
the  section  In  which  the  land  in  dispute  was 
situated ;  that,  in  order  to  "buy  his  peace" 
and  settie  any  controversy  as  to  the  land  In 
dispute,  he  included  that  in  the  same  pur- 
chase, paying  a  lump  sum ;  that,  before  mak- 
ing this  purchase  from  Cannady,  be  bad  ac- 
quired the  West  titie,  and  under  It  he  had 
gone  on  the  land  and  deadened  the  timber, 
although  he  knew  that  there  were  two  men 
In  shacks  on  the  premises  at  tbe  time  who 
were  tenants  of  Cannady;  that  Hunter  con- 
tinned  in  possession  of  tiie  land  so  taken  by 
blm  until  be  sold  It  On  that  point  tbe  exact 
language  of  Htmter  Is,  to  wit:  "I  Include 
tbls  west  half  of  13  In  this  conveyance  mere- 
ly for  the  sake  of  peace.  I  was  in  possession 
at  that  time  under  a  deed  from  West;  yes, 
idr.  And  I  never  given  up  or  changed  that 
possession;  no,  sir.  Never  Interrupted  that 
possession  until  I  sold  It  Tee,  sir;  the  con- 
sideration in  the  deed  is  $800  for  all  the 
lands  embraced  therein,  which  Is  something 
more  than  400  acres.  That  was  the  real 
consideration — I  gave  him  that,  and  no 
more."  Tbe  testimony  of  this  witness  was 
not  materially  changed  on  the  cross-examina- 
tion. 

At  tbe  conclusion  of  tbe  trial  tbe  court  ren- 
dered a  decree  in  favor  of  tbe  defendant 


Hunter   and   against  the   interveners,   who 
bare  prosecuted  tbe  present  appeal. 

0.  O.  Shepard  and  Sam  J.  Gorbett,  botb 
of  Carutbersvllle,  for  appellants.  Arthur 
li.  Oliver,  of  Camthersville,  for  respondents. 

BOND,  J.  (after  stating  the  facts  as  above). 
[2]  There  is  only  one  question  In  this  case, 
which  is:  Wbat  was  the  nature  of  the  pur- 
chase by  Hunter  from  Cannady  of  the  land 
In  dispute?  If  that  transaction  was  the 
basis  of  Hunter's  titie  to  and  possession  of 
the  lands,  then  tbe  law  will  not  permit  him 
to  retain  possession  of  the  lands  and  refuse 
to  pay  the  purchase  money,  however  defec- 
tive tbe  titie  may  be  whlcb  he  acquired  from 
Cannady,  wbo  was  tbe  grantee  of  the  a» 
signor  of  interveners.  Harvey  t.  Morris,  63 
Mo.  loc.  dt  477;  Lanyon  v.  Cbesney,  186 
Mo.  loc.  clt  655,  85  S.  W.  668;  Smith  v. 
Undsey,  89  Mo.  76,  1  S.  W.  88. 

[3]  On  tbe  other  band,  if  Hunter  bad 
tbe  legal  titie  to  tbe  land,  and  took  pos- 
session thereof  under  that  titie,  and  after- 
wards took  a  conveyance  of  whatever  ti- 
tle Cannady  bad  in  order  to  strengthen  his 
own,  and  while  asserting  bis  own  to  be  the 
valid  title,  then  be  is  not  precluded  from 
setting  up  that  titie  as  a  defense  to  an  action 
brought  by  the  grantor,  Cannady,  or  his  rep- 
resentatives, to  enforce  a  lien  for  unpaid 
purchase  money  under  a  contract  between 
Cannady  and  his  grantor.  Funkhouser  v. 
liBy,  78  Mo.  loc.  dt.  465;  Huth  v.  Caron- 
delet  Marine  By.  ft  Dock  Co.,  56  Mo.  loc.  clt 
206;  Macklot  v.  Dubreuil,  9  Mo.  loc.  dt  477, 
43  Am.  Dec.  550. 

[4]  We  are  not  prepared  to  say  that  Inter- 
veners have  shown  by  the  clear  preponder- 
ance of  the  testimony  that  the  purchtfee  of 
defendant  from  Cannady  was  for  the  purpose 
of  acquiring  a  valid  titie  emanating  from 
tbelr  father.  About  11  years  Intervened  be- 
tween the  contract  between  him  and  Cannady 
before  the  assertion  of  that  title  by  any  one. 
The  records  of  Pemiscot  county  did  not  show 
a  dear  deralgmuent  of  titie  from  it  to  tbe 
father  of  interveners.  The  record  titie  from 
the  county  was  apparently  In  A.  A.  B.  8. 
West,  and,  while  there  is  lack  of  positive 
evidence  that  this  name  bad  two  A.'s  In  tbe 
initials,  yet  he  was  shown  to  have  been  in 
the  vidnlty  of  the  land  in  the  prosecution 
of  his  business  of  surveying,  and  the  fair 
effect  of  tbe  evidence  to  our  minds  is  that 
be  was  a  real  person,  and  that  the  quitclaim 
from  his  hdrs  carried  tbe  titie  which  was 
transferred  to  him  from  Pemiscot  county. 
Another  circumstance,  not  without  force  as 
bearing  on  the  conflicting  evidence  relating 
to  tbe  title  of  Interveners'  grantor,  is  the 
clear  testimony  emanating  from  the  r^re- 
sentative  of  Cannady,  and  his  own  declara- 
tion, when  be  was  alive,  that  tbe  only  rea- 
son be  had  not  paid  the  full  price  for  tbe 
land  was  that  bis  grantor  bad  not  made  blm 
a  tttlOb 


Digitized  by 


Google 


1012 


166  SaUTHWBSTBBN  SEPORTBR 


(Mo. 


[i]  The  burden  of  tbe  proof  In  this  case 
rests  npon  the  interreners.  We  are  of  the 
opinion  that  they  have  not  sustained  It  by 
the  clear  preponderance  of  the  testimony 
which  Is  essential  to  a  rendition  of  a  decree 
in  their  favor. 

[8]  II.  The  contention  of  the  appellants  as 
to  the  character  of  the  contract  between 
Powell,  their  father,  and  Cannady  was  re- 
solved against  them  In  the  former  appeal, 
where  it  was  held  that  It  was  an  unexecuted 
agreement,  and  not  a  deed  in  prsesentl. 

It  follows  that  the  judgment  is  affirmed. 
All  concur. 


HALASY   et  al.  ▼.  HALASY.     (No.   16,654.) 

(Supreme  Court  of  Missouri,  Division  No.   1. 
April  2,  1914.) 

1.  Appeal  and  Ebbor  (S  1170*)— PABTia»— 

MlBJOINDEK— BiTECT. 

Where,  pending  a  suit'  by  the  guardian  of 
an  insane  person  to  set  aside  a  deed  procured 
from  her  by  fraud  while  she  was  insane,  she 
died,  and  her  administrator  was  joined  as  a 
party,  but  judgment  was  rendered  in  favor  of 
the  insane  person's  heirs,  leaving  the  adminis- 
trator out  of  view,  the  overruling  of  a  demurrer 
for  alleged  misjoinder  of  the  administrator  was 
at  most  a  teclmlcal  errpr,  and  not  ground  for 
reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  W  4032,  4066,  4075,  4098, 
4101,  4454,  454(^4545;  Dec.  Dig.  §  1176.*} 

2.  Abaibhbnt  akd  Revival  (|  77*)— Rbvivbd 
Cause— Style. 

When  a  cause  of  action  is  revived  after  the 
death  of  a  party  plaintiff,  the  order  of  revival 
is  a  part  of  the  record  proper,  and  the  title  of 
the  case  In  all  future  proceedings  is  changed 
so  as  to  show  the  revival  and  the  name  of  the 
person  in  whose  name  the  action  is  revived. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  gi  488-494 ;  Dec.  Dig. 
S  77.»] 

3.  Abatement  and  Rbtival  (S  77*)— Stylx  or 
Case— Change. 

Where,  after  the  revival  of  a  cause  of  ac- 
tion, defendant  filed  subsequent  pleadings  in  the 
substituted  style  of  tbe  case,  he  could  not  com- 
plain of  plaintiff's  omission  to  interline  in  the 
caption  of  the  old  petition  the  names  of  the  new 
parties  in  the  order  of  revival. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  H  488-494 ;  Dec.  Dig. 
I  77.*] 

4.  Appeal  and  Ebbob  (i  884*)— Estoppel  to 
Alleoe  Ebbob. 

Where  plaintiffs  were  permitted  to  make  an 
interlineation  in  the  caption  of  tbe  pleadings  in 
accordance  with  an  order  of  revival  substituting 
new  parties,  defendants,  having  treated  the 
change  as  made,  could  not  assign  error  for  its 
omission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont.  Dig.  H  3612-3616;  Dec.  Dig.  i 
884.*] 

6.    JUDOBIEHT     (t     248*)  —  APPLIOABrUTT    TO 

Pleadings— RbvivaIm 

On  the  death  of  an  insane  person,  pending 
an  action  to  set  aside  a  deed  obtained  from  her, 
the  action  was  revived,  and  plaintiff  was  au- 
thorized to  amend  the  petition  so  as  to  conform 
to  the  order  of  revival.  This,  though  treated  as 
done  by  defendant,  was  not  in  fact  done;  but 
the  judgment  subsequently  rendered  in  favor  of 
the  heirs  set  out  in  eztenso  a  finding  of  all  tbe 


facts  necessary  to  Its  rendition,  and,  when  it 
was  rendered,  the  caption  and  style  of  the  action 
had  been  changed  by  the  order  of  record  duly 
made.  Beld,  that  the  judgment  was  not  erro- 
neous as  not  authorized  by  the  petition,  because 
the  amendment  alleging  the  rights  of  the  heirs 
was  not  in  fact  made. 

[Ed.  Note.— For  other  cases,  see  JodgmenL 
Cent  Dig.  |  434;   Dec.  Dig.  1248.*] 

Appeal  from  Circuit  Ciourt,  Andrew  (bounty; 
Alonzo  D.  Bumes,  Judge. 

Suit  by  John  Halasy,  as  administrator  of 
Bridget  A.  Halasy,  deceased,  and  others, 
against  Daniel  Halasy.  Judgment  for  plaio- 
tlfts,  and  def^idant  appeals.     Affirmed. 

This  is  a  suit  brought  by  the  guardian  of 
an  Insane  person  to  set  aside  a  deed  to  real 
estate,  alleged  to  have  been  obtained  by  the 
brother  of  the  Insane  person  on  the  20th  day 
of  August,  1909,  at  which  date  she  was  con- 
fined in  a  hospital  for  insane  persons  in  the 
state  of  Iowa. 

The  allegations  of  the  petition  are  that  on 
the  said  day  the  defendant  appeared  at  the 
place  where  his  sister  was  confined  and 
procured  her  to  accompany  him  to  the  dty 
of  Omaha,  in  the  state  of  Nebraska,  well 
knowing  her  insanity,  and  fraudulently  in- 
duced her  to  execute,  sign,  and  deliver  a 
deed  to  the  lands  described  in  the  petition, 
subject  to  certain  interests  therein  of  an- 
other sister  of  the  defendant,  who  was  also 
Insane.  The  petition  further  alleges  that  the 
deed  so  made  was  without  any  consideration, 
and  is  a  cloud  on  the  title  of  the  insane  ward 
of  tbe  plaintiff  guardian  and  curator;  prays 
that  it  be  canceled  and  adjudged  null  and 
void  by  the  court,  and  the  tttie  thereunder 
be  devised  out  of  the  defendant,  and  vested  in 
the  said  Insane  person,  Bridget  A.  Halasy. 

During  the  pending  of  this  suit  the  insane 
person  died,  and  her  guardian  and  curator 
was  appointed  administrator  of  her  estate, 
and  thereupon  suggested  her  death,  and  mov- 
ed the  court  to  revive  the  cause  in  the  name 
of  her  heirs  at  law  and  in  his  own  name,  as 
the  administrator  of  her  estate.  Thereupon 
the  trial  court  granted  said  motion  in  the 
following  terms,  to  wit:  "Proof  of  publica- 
tion heretofore  filed  in  this  cause  is  by  the 
court  examined,  considered,  and  approved, 
and,  defendant  failing  to  show  good  and  suf- 
ficient cause  why  this  suit  should  not  be  re- 
vived as  prayed,  this  cause  is  now,  by  the 
court,  ordered  revived  in  the  name  of  John 
Halasy,  Johannah  Halasy,  Abigail  Halasy,  an 
insane  person,  by  John  Halasy,  her  guardian, 
and  John  Halasy,  administrator  of  the  es- 
tate of  Bridget  A.  Halasy,  deceased,  as  par- 
ties plaintiffs."  And  the  court  further  gave 
leave  to  plaintiff  to  amend  the  petition  by 
inserting  in  the  caption  thereof,  as  parties 
plaintiff,  the  names  as  set  out  in  its  order 
of  revival. 

Defendant  filed  in  said  cause  a  demurrer, 
which  was  entitied  as  of  the  names  which 
the  action  bore  after  its  rerivsi:   "State  of 
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Mlssonrl,  Connty  of  Nodaway,  bs.:  In  the 
Circuit  Court,  May  Term,  1911.  John  Hal- 
asy.  Administrator  of  the  Estate  of  Bridget 
A.  Halaay,  Deceased,  John  Halasy,  Onardian 
of  Abigail  Halasy,  an  Insane  Person,  John 
Halasy  and  Johanna  Halasy,  PlaintUts,  ▼. 
Daniel  Halasy,  Defendant."  And  which  de- 
murrer, in  substance,  alleges,  flrst,  that  by 
the  rerival  of  said  action  there  was  a  mis- 
Joinder  of  partlee  plaintifT;  second,  that  the 
petition  failed  to  state  facts  sufficient  to 
show  that  ^ther  of  the  parties  plalntUfs 
were  entitled  to  the  reUef  prayed  for.  This 
demurrer  was  overmled,  which  action  of  the 
court,  on  his  demurrer,  defendant  accepted 
and  refused  to  plead  further.  Whereafter 
the  court  heard  evidence  in  the  case  intro- 
duced by  plaintiffs,  and  rendered  judgment 
annulling  the  deeds  executed  to  defendant, 
and  divesting  the  title  out  of  him,  and  vest- 
ing it  in  the  plaintiffs,  who  were  the  heirs  at 
law  of  the  deceased  insane  person,  according 
to  their  respective  Interests.  In  making  this 
finding,  the  court  excluded  therefrom  any 
consideration  wliatever  of  the  administrator 
of  the  deceased  Insane  person,  but  decreed  a 
proper  vestlture  of  title  in  her  heirs  at  law. 
The  court  further  recited  In  its  Judgment 
a  finding  by  It  from  the  evidence  adduced  of 
the  relationship  and  q>eciflc  interests  of  the 
parties  who  were  substituted  as  heirs  at  law 
for  the  deceased  Insane  person,  as  well  as  the 
facts  upon  which  its  order  of  revival  had 
been  made,  and  recited  a  further  finding  that 
on  the  day  of  the  maldng  of  the  deed  to  the 
defendant  the  grantor  therein,  Bridget  A. 
Halasy,  was  an  insane  person,  and  at  the 
time  she  delivered  said  deed  to  the  defendant 
she  was  also  insane  and  incapable  of  enter- 
ing any  tdnd  of  contract;  that  said  deed  was 
wholly  without  consideration,  and  Is  a  cloud 
on  the  title  of  the  plaintiffs  to  the  land  in 
suit  From  that  Judgment,  the  defendant 
appealed  to  this  court. 

J.  O.  Growney,  of  St  Joseph,  for  appellant 
Cook,  Cummins  ft  Dawson,  of  Maryville,  for 
respondents. 

BOND,  J.  (after  stating  the  facts  as  above). 
The  contention  of  appellant  is  twofold: 
First,  that  the  administrator  was  an  unnec- 
essary party  to  the  revival  of  the  action  in 
the  court  below;  second,  that  the  body  of  the 
averments  in  the  petition  was  not  so  changed 
as  to  set  out  the  death  of  the  Insane  plain- 
tiff and  the  names  of  her  heirs  at  law  and 
their  rights  of  succession  as  was  set  forth  in 
tile  order  of  revival.    To  these  in  order. 

[1]  It  may  be  conceded  that,  under  the  ai- 
legatioDs  of  this  petition,  the  administrator 
•f  tbe  deceased  insane  person  was  an  unnec- 
easary  party  in  the  order  reviving  the  action. 
But  a  demurrer  for  that  fault  did  not  go 
t*  the  rights  of  the  hein  at  law  mentioned 
in  the  revlTal  to  recover  as  the  successors 
in  title  of  ttie  deceased.  And  it  may  be  fur- 
ther eenoeded  that  the  oenrt  erred  in  not 


sustaining  so  much  of  the  demurrer  as  went 
to  this  misjoinder.  But  this  technical  error 
on  the  part  of  the  trial  court,  even  if  it  had 
not  been  cured  by  the  Judgment  which  was 
ultimately  rendered  wher^n  the  court  left 
the  administrator  out  of  view,  is  not  one 
which  entitles  appellants  to  a  reversal  of  that 
Judgment,  for  his  rights  are 'not  materially 
prejudiced  by  it  And  appellate  courts  will 
not  reverse  a  Judgment  for  the  Intervention 
of  an  error  on  the  trial  of  a  case  which  does 
not  affect  the  merits  of  the  action.  B.  S. 
1909,  I  2082.  We  think  the  flrst  contention 
of  appellants  is  an  unfruitful  and  barren 
technicality,  and  we  therefore  disallow  it. 

[2-6]  Neither  is  there  any  substance  In  his 
second  assignment  of  error.  When  this  cause 
was  revived  in  the  lower  court,  its  order  to 
that  effect  was  a  part  of  the  record  proper, 
and  became  the  future  style  of  the  case  in 
all  proceedings.  This  was  understood  by  the 
defendant  for,  when  he  Interposed  his  de- 
murrers, he  filed  them  in  the  substituted 
style  of  the  case,  and  he  is  not  therefore  in  a 
position  to  complain  of  the  omissions  by 
plaintiff  of  the  formalities  of  interlining  in 
the  caption  of  the  old  petition  the  names  of 
the  new  plaintiffs  which  were  substituted  by 
the  valid  order  of  revival.  The  plaintiffs 
were  permitted  by  the  court  to  make  an  In- 
terlineation in  accordance  with-  its  order  of 
revival.  The  defendants,  having  treated  that 
as  done,  cannot  assign  errors  for  its  omis- 
sion. It  would  have  been  proper  for  plain- 
tiffs to  have  made  verbal  changes  in  the  body 
of  their  petition  setting  forth  their  rights  by 
succession  to  those  of  their  deceased  an- 
cestor. But  this  is  not  indispensable  to.  the 
affirmance  of  a  Judgment  rendered  in  thrir 
favor,  which  recites  on  its  face  that  it  was 
based  upon  a  finding  from  the  evidence  of 
every  fact  necessary  to  prove  that  plaintiffs 
were  the  heirs  at  law  of  the  deceased  insane 
person.  It  would  have  been  formally  correct 
for  plaintiffs,  after  the  adduction  of  testi- 
mony, to  have  made  such  amendments  of 
their  petition  as  to  make  It  conform  to  the 
evidence  on  the  trial  (R.  S.  1909,  {  1848): 
but.  Inasmuch  as  the  Judgment  Itself  sets  out 
in  extenso  a  finding  of  all  the  facts  neces- 
sary to  its  rendition,  it  follows  that  defend- 
ant was  not  hurt  by  a  Judgment  in  accord- 
ance with  those  facts,  since  the  result  would 
have  been  the  same  if  plaintiff,  prior  to  its 
rendition,  had  made  the  formal  amendmoits 
to  its  petition  necessary  to  embrace  the  find- 
ings of  the  Judgment  Moreover,  when  this 
Judgment  was  rendered,  the  caption  and  style 
of  the  action  had  been  changed  by  the  order 
of  record  duly  made  In  the  trial  court  Tak- 
ing the  statements  contained  in  the  new  title 
of  the  case  in  connection  with  the  body  of 
the  petition,  which  was  presumptively  adopt- 
ed by  the  new  parties  plaintiff,  we  are  not 
prepared  to  say  that  the  petition  and  new 
caption,  as  a  whole,  were  not  sufficient  under 
the  liberal  intendments  of  our  statutes  to 
support  the  finding   and   Judgment  of  the 
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court,  without  any  mere  verbal  alterations 
to  abow  the  adaptation  of  the  allegations  of 
(be  petition  to  the  new  plaintlfTs  In  the  case. 
We  conclude  that  there  la  no  merit  tn  the 
final  contention  of  appellant  that  the  allega- 
tions of  the  petition  did  not  warrant  the 
judgment  rendered.  The  conclusions  reached 
by  the  learned  trial  judge  were  based  upon 
-undisputed  evidence  tending  to  support  them. 
His  judgment  Is  for  the  right  parties,  and  Is 
affirmed.    All  concur. 


DBVINB  ▼.  CITY  OP  ST.  liOUIS. 
(No,  16,179.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
April  2,  1914.    Motion  to  Amend  Judg- 
ment Denied  April  13,  1914.) 

1.  Affkai.  Aun  Bbbor  (!  979*)— New  Tbiai/— 

BXCKSSIVB  DaUAOBS— DlSCBEIIOR  01  Tbiai. 
COTTBT. 

The  trial  conrf  s  discretion  in  granting  a 
new  trial  on  the  ground  that  the  damages 
awarded  are  excessive  will  not  be  interfered 
with  in  absence  of  abuse. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {|  3871-3873,  3877;  Dec. 
Dig.  i  979.*] 

2.  JtjBT    (i    81*)— INFBIROEUENT    OF    RiGHT— 

Grant  of  Nkw  Tbiai/— Insufficibnct  or 

BvinENOE. 

The  granting  of  a  new  trial  on  the  ground 
that  the  verdict  is  excessive  as  against  the 
weight  of  the  evidence  does  not  violate  Const, 
art.  2,  I  22,  as  a  denial  of  the  right  to  a  jury 
trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent. 
Dig.  IS  204r-219;    Dec.  Dig.  $  81.*] 

S.  Appeal  and  Ebbob  (S  979*)— New  Tbial 
(J  76*)— Gbant  of  New  Tbiait-Kkview. 
The  rule  that  the  ruling  of  the  trial  court 

on  motion  for  new  trial  will  not  be  interfered 

with,  unless  discretion  is  arbitrarily  exercised, 

applies  where  a  new  trial  is  granted  because 

the  verdict  is  excessive. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent   Dig.   Sf  3871-3873,   3877;    Dec. 

Dig.  J  979:*  New  Trial,  Cent  Dig.  $J  153-156; 

Dec.  Dig.  {  76.*] 

Appeal  from  St  Lonls  Circuit  Court ;  Hugo 
Mnench,  Judge. 

Action  by  Katherlne  Devlne  against  the 
City  of  St  Louis.  From  an  order  setting 
aside  a  verdict  for  plalntUf,  and  granting 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Olendy  B.  Arnold,  of  St  Louis,  for  appel- 
lant WlUlam  E.  Balrd  and  Truman  P. 
Toung,  both  of  St  Louis,  for  respondent' 


BROWN,  O.  The  appellant  seeks  to  recov- 
er damages  for  personal  Injury  suffered  by 
her  in  the  city  of  St  Louis  by  falling  through 
a  cinder  sidewalk  on  Brannon  avenue.  The 
cinder  surface  broke  under  her  weight,  so 
that  her  foot  went  through  Into  an  excava- 
tion beneath  it  in  such  a  manner  as  to  se- 
riously sprain  her  ankle.  This  occurred  on 
January  4, 1908,  and  the  ankle  was  still  weak 
at  the  time  of  the  trial,  on  March  14,  1910. 
There  was  much  conflicting  evidence  as  to 


her  disability  during  the  time  IntArvenlns 
between  the  injury  and  the  trial.  The  jury 
returned  a  verdict  for  $2,000.  The  defendant 
in  due  time  filed  its  motion  for  a  new  trial, 
stating,  among  other  grounds  therefor,  the 
following: 

(S)  "The  court  erred  in  overruling  the  de- 
murrer to  the  evidence  at  the  close  of  the 
whole  case." 

(11)  "The  amount  of  the  verdict  is  exces- 
sive, and  is  not  supported  or  justified  by  the 
evidence." 

(12)  "The  verdict  is  the  result  of  sympathy, 
passion,  and  prejudice  for  the  plaintiff  on  the 
part  of  the  jury,  and  against  the  defendant" 

The  trial  court  afterwards  announced  that 
it  would  sustain  the  motion  and  grant  a  new 
trial,  unless  the  plaintiff  should,  within  ten 
days  thereafter,  remit  from  said  verdict  the 
sum  of  $800.  This  she  refused  to  do,  and,  aft- 
er the  expiration  of  the  ten  days  allowed 
for  that  purpose,  the  court  sustained  said 
motion  and  granted  a  new  trial  on  the 
ground  that  "the  verdict  of  the  jury  is  ex- 
cessive." The  appeal  is  taken  from  this  or- 
der. 

[1]  1.  The  appellant  insists  in  her  brief 
that  the  verdict  is  not  excessive,  that  "no 
man  who  has  ever  carried  a  rheumatic  pain 
in  a  Joint  for  two  years — just  acute  enough 
to  keep  one  fully  advised  of  its  presence — 
will  ever  say  that  $25  or  even  $50  a  month 
is  excessive  compensation  for  his  suffering" ; 
and  expresses  doubt  that  "the  learned  jurist 
nisi  was  ever  a  rheumantlc,  or  had  ever  had  a 
bone  broken  or  an  ankle  sprained,  else  he 
would  not  have  laid  his  heavy  hand  on  this 
verdict."  The  inference  is  that  some  member 
or  members  of  this  court  may  have  been 
favored  with  a  broader  experience,  and  there- 
fore be  qualified  to  check  the  exercise  of  the 
uneducated  discretion  of  the  trial  judge. 
Whether  or  not  we  have  that  power  In  this 
case  is  the  important  question  presented.  In 
Hewitt  V.  Steele,  118  Mo.  463,  24  S.  W.  440, 
we  held  that,  "if  the  action  of  the  court  in 
granting  the  new  trial  can  be  sustained  upon 
any  ground  set  forth  in  the  motion  for  that 
purpose,  that  It  Is  our  duty  to  do  so."  This 
language  was  approved  in  Bank  v.  Wood,  124 
Mo.  72,  76,  27  S.  W.  654,  555,  in  which  this 
court,  after  quoting  it,  said:  "Circuit  courts 
have  large  discretion  in  the  matter  of  grant- 
ing new  trials,  particularly  upon  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence. Tills  court  has  often  ruled  that,  in 
law  cases,  where  there  Is  a  conflict  in  the  evi- 
dence, it  would  not  review  it  and  determine 
Its  weight,  and  it  has  as  often  declared  It 
to  be,  not  only  the  right,  but  the  duty  of 
circuit  courts  to  supervise  the  verdicts  of 
juries  and  grant  new  trials,  if  the  verdict  la, 
in  their  opinion,  against  the  weight  of  evi- 
dence. When  there  is  a  substantial  conflict  in 
the  evidence,  we  should  no  more  interfere 
with  the  action  of  the  circuit  court  in  grant- 
ing a  new  trial  than   we  should,  in  audi 
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case,  interfere  with  the  verdict  wtaieb  baa 
been  approved  by  that  court"  In  McCarty 
y.  Transit  Co.,  192  Mo.  896,  401,  91  S.  W.  132, 
18S,  Jadge  Lamm  for  this  court,  after  quoting 
a  number  of  oar  own  cases  to  sustain  him, 
said:  "Thifi  wise  exercise  of  this  Judicial 
discretion  on  the  part  of  circuit  judge  has  al- 
ways been  encouraged  by  this  court"  In 
State  ez  rel.  y.  Shaw,  163  Mo.  191,  63  S.  W. 
371,  we  said  that  if,  when  the  motion  for  a 
new  trial  is  presented,  the  court  was  of  the 
opinion  that  the  finding  of  the  Jury  on  the 
merits  of  the  case  was  against  the  evidence, 
'it  was  not  only  its  province,  but  It  was  its 
plain  duty  to  do  as  it  did,  set  aside  its  find- 
ing and  grant  a  new  trial;"  and  it  dtes 
many  cases  in  support  of  that  statement 
Coming  to  our  later  cases,  we  said,  in  Gould 
y.  St  John,  207  Mo.  619,  631,  632,  106  S.  W. 
28,  26,  that  in  granting  new  trials  the  courts 
have  much  discretionary  power,  and  that 
where  the  weight  of  the  evidence  is  Involved, 
this  court  will  not  interfere  with  that  dis- 
cretion, unless  it  has  been  unwisely  exercised. 
We  also  said  in  that  case,  citing  McKay  v. 
Underwood,  47  Mo.  187,  "that  the  granting  of 
a  new  trial  on  the  ground  that  the  verdict 
la  against  the  weight  of  the  evidence  rests 
peculiarly  with  the  Judge  presiding  at  the 
trial."  In  Rodan  v.  Transit  Co.,  207  Mo.  392, 
406,  106  S.  W.  1061,  1065,  we  said:  "It  must 
be  assumed  as  a  commonplace  of  the  law, 
arising  to  the  level  of  an  axiom,  that  the 
granting  of  a  new  trial  rests  within  the  sonnd 
discretion  of  the  trial  court;  and  its  action 
In  that  behalf  will  not  be  disturbed  on  ap- 
peal, unless  it  appears  that  its  discretionary 
power  was  abased,  1.  e.,  exercised  in  an  ar- 
bitrary or  Improvident  manner." 

In  MorreU  v.  Lawrence,  203  Mo.  363,  381, 
101  S.  W.  671,  676  (120  Am.  St  Rep.  660,  11 
Ann.  Cas.  660),  this  court  applied  the  same 
principle  in  a  case  where  the  ground  assigned 
as  a  reason  for  granting  a  new  trial  was  that 
the  verdict  was  excessive.  We  said:  "That 
is  a  point  peculiarly  within  the  province  of 
the  trial  Judge;  it  is  one  that  he  is  better 
qualified  to  Judge  than  an  appellate  court 
The  law  puts  that  Important  responsibility 
upon  htm,  and  it  advances  the  cause  of  Jus- 
tice when  the  trial  Judge  courageously  per- 
forms that  duty."  In  this  case  we  see  no 
reason  for  departing  from  this  rale.  The  evi- 
dence was  conflicting,  at  least  in  its  coloring 
as  to  the  itainfnl  and  disabling  quality  of  the 
injnry.  The  trial  court  had  the  plaintiff 
and  all  the  witnesses  before  it  and  was  much 
better  qualified  than  we  to  determine  whether 
Justice  will  be  promoted  by  another  trial.  It 
may  be  that  as  in  Goetz  v.  Ambs,  27  Mo.  28, 
dted  by  appellant  the  verdict  will  be  increas- 
ed in  another  trial.  If  so,  the  statute  (R.  S. 
190O,  i  2023)  which  permits  but  one  retrial 
for  tills  cause  will  relieve  the  courts  of  much 
of  their  responsibility. 

[2]  2.  The  appellant  insists  that  the  action 
of  the  trial  court  and  also  of  tills  court  in 
the  many  ease*  to  wkich  we  have  referred 


are  all  in  violation  of  article  2,  I  22,  ot  the 
Constitution  of  our  state,  because  they 
amount  to  a  denial  of  the  right  of  trial  by 
Jury  as  enjoyed  before  the  adoption  of  tliat 
Instrument  in  1876,  and  that  we  should  over- 
rule our  own  more  recent  cases  and  tarn  to 
the  good  old  doctrine  which  she  thinks  was 
held  by  OS  in  Gorley  v.  Railway  Co.,  104  Mo. 
211,  16  S.  W.  11,  and  Rodney  v.  Railway,  127 
Mo.  676,  28  8.  W.  887,  30  S.  W.  150.  She 
says  tliat  we  should  do  this  if  we  are  of  the 
opinion  that  under  the  common  and  statute 
law  of  this  state  as  it  existed  prior  to  that 
time,  our  own  and  English  courts  did  not  as- 
sert or  exercise  the  power  now  claimed. 
Acting  upon  the  old  theory  that  a  recurrence 
to  first  principles  is  a  great  assistance  to 
keep  us  from  swerving  from  the  right  track, 
it  is  weU  enough  to  refer  to  the  early  history 
of  the  power  to  grant  new  trials.  The  first 
reported  case  on  that  subject  which  we  have 
read  is  the  Slade  Case,  Style  138,  which  was 
decided  in  the  King's  Bench  in  1648.  It 
arose  upon  motion  for  Judgment  formerly 
stayed  upon  a  certificate  made  by  Baron  At- 
kins that  the  verdict  passed  against  his  opin- 
ion. Baron,  J.,  said,  "Judgments  have  been 
arrested  in  the  common  pleas  upon  such  cer- 
tificates;" but  Roll,  J.,  held,  "It  ought  not  to 
be  stayed,  though  it  have  been  done  In  the 
common  pleas,  for  it  was  too  arbitrary  for 
them  to  do  it,  and  you  may  have  your  at- 
taint against  the  Jury,  and  tiiere  is  no  other 
remedy  in  law  for  you ;  but  It  were  good  to 
advise  the  party  to  suffer  a  new  trial  for 
better  satisfaction."  The  new  trial  was  ac- 
cordingly ordered.  The  next  case  we  notice 
Us  Wood  V.  Gunston,  page  466  in  the  same 
report  which  was  decided  in  1655  In  the 
King's  Bench.  Wood  sued  Gunston  for  slan- 
der, and  obtained  a  verdict  for  £1,500  dam- 
ages. The  defendant  moved  for  a  new  trial 
on  the  ground  that  the  damages  were  exces- 
sive. Glyn,  J.,  said:  "It  is  in  the  discretion 
of  the  court  in  some  cases  to  grant  a  new 
trial,  but  this  must  be  a  Judicial,  and  not  an 
arbitrary,  discretion,  and  it  is  frequent  in 
our  books  for  the  court  to  take  notice  of  the 
miscarriages  of  Juries,  and  to  grant  new 
trials  upon  them,  and  it  is  for  the  people's 
benefit  that  it  should  be  so,  for  a  Jury  may 
sometimes  by  indirect  dealings  be  moved  to 
side  with  one  party,  and  not  to  be  IndlfTerent 
betwixt  them,  but  it  cannot  be  so  intended 
of  the  court;  wherefore  let  there  be  a  new 
trial  the  next  term." 

In  1773  the  new  trial  seems  to  have  got 
well  into  harness  as  appears  from  Vernon  v. 
Kankey,  2  Term  Rep.  113.  In  the  meantime, 
in  1767,  Bright  v.  Eynon,  1  Burr.  891,  came 
up  in  the  King's  Bench,  In  which  Lord  Mans- 
field, in  a  long  and  instructive  opinion  con- 
curred In  by  the  other  Justices,  and  expressly 
indorsing  Wood  v.  Gunston,  said:  "Trials  by 
Jury,  in  -civil  causes,  could  not  subsist  now, 
witiiout  a  power  somewhere  to  grant  new 
trials."  His  masterly  argument  in  this  opin- 
ion will  well  rway  perusal.    We  have  been 
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greatly  aided  by  tbe  Bngllah  cases  collected 
and  dted  by  the  learned  counsel  for  the  ap- 
pellant. They  all  recognize  the  power  of  the 
trial  court.  In  the  exercise  of  a  proper  discre- 
tion, to  grant  a  new  trial  on  the  ground  of 
excessive  damages,  and  there  is  no  Instance 
on  the  part  of  an  appellate  court  of  an  at- 
tempt to  control  that  discretion.  Wilford  v. 
Berkeley,  1  Burr.  609,  so  dted,  was  an  action 
for  criminal  conversation  with  plaintiff's 
wife,  at  the  trial  of  which,  in  King's  Bench 
in  1758,  Lord  Mansfield  presided.  There  was 
a  verdict  for  £SO0  and  a  motion  to  set  it 
aside  because  it  was  excessive.  The  report 
states:  "The  court  were  all  three,  clear  and 
unanimous,  that,  although  there  was  no 
doubt  of  the  power  of  the  court  to  exercise  a 
proper  discretion  in  setting  aside  verdicts  for 
excessiveness  of  damages  In  cases  where  the 
quantum  of  the  damages  really  suETered  by 
the  plaintiff  could  be  apparent,  or  they  were 
of  such  a  nature  that  the  court  could  prop- 
erly judge  of  the  degree  of  injury,  and  could 
see  manifestly  that  the  jury  had  been  out- 
rageous In  giving  such  damages  as  greatly 
exceeded  the  injury,  yet  the  case  was  very 
different,  where  It  depended  upon  circum- 
stances which  were  properly  and  solely  under 
the  cognizance  of  the  Jury,  and  were  fit  to  be 
submitted  to  their  decision '  and  estimate. 
And  they  held  the  case  of  criminal  conversa- 
tion with  another's  man's  wife  to  be  of  this 
latter  kind." 

We  think-,  with  the  court  In  that  case,  that 
the  damages  accruing  to  one  for  criminal  con- 
versation with  his  wife  are  so  largely  i)er- 
sonal  and  sentimental  in  their  nature  that 
judicial  experience  affords  little  or  no  aid  in 
estimating  them,  so  that  the  judge,  with  re- 
spect to  them,  labors  under  all  the  difficulties 
that  beset  the  jury.  The  most  of  the  Eng- 
lish cases  cited  by  appellant  are  of  that  gen- 
eral character.  Benson  v.  Frederick,  3  Burr. 
Rep.  1846,  is,  however,  an  action  like  this,  for 
I>ersonal  injury,  and  well  repays  notice  In 
this  connection.  It  was  brought  against  the 
defendant,  a  colonel  of  the  militia,  for  order- 
ing the  plaintiff,  a  common  soldier,  to  be 
stripped,  and  receive  20  lashes  from  two 
drummers.  Owing  to  the  leniency  of  the 
drummers,  he  did  not  suffer  much  Injury; 
but  the  jury  assessed  his  damages  at  £150. 
The  report  states:  "Lord  Mansfield  said  he 
had  no  doubt  that  it  might  be  right  to  give 
an  opportunity  of  reconsidering  verdicts 
where  excessive  damages  had  been  given. 
But  in  the  present  case  he  was  not  dissatis- 
fied with  the  verdict,  for  Sir  Thomas  had 
manifestly  acted  arbitrarily,  unjustifiably, 
and  unreasonably."  Mr.  Justice  Wllmot,  con- 
curring, observed  that  "he  had  no  doubt  but 
that  the  court  might  look  upou  these  dam- 
ages to  be  too  high.  In  a  common,  ordinary 
case,  and  had  power  to  set  aside  the  verdict 
and  award  a  new  writ  of  inquiry;  yet,  as  in 
this  case  the  defendant  had  acted  arbitra- 
rily, and  was  well  able  to  pay  for  it,  he  did 
not  tlilnk  the  court  was  obliged  to  set  aside 


the  verdict  that  the  jury  had  found."  Mr. 
Justice  Ashton,  concurring,  said:  "He  was 
very  full  In  vindicating  the  discretion  of 
the  court  to  grant  new  trials,  even  when  tlis 
damage*  were  ideal;  and  dted  the  case  of 
Wood  T.  Gunston.  But  as,  in  the  present 
case,  the  defendant  had  acted  very  arbitra- 
rily and  unjustifiably,  and  under  the  circum- 
stances that  api)eared  upon  the  report  he  did 
not  think  this  to  be  a  proper  occasion  for 
the  court  to  set  the  verdict  aside,"  so  it  seems 
that  in  that  case  a  new  trial  was  refused  on 
the  sole  ground  that  all  the  judges  thought 
the  defendant  only  got  what  was  coming  to 
him.  It  contains  the  whole  pith  of  the  mat- 
ter, and  vindicates  the  discretion  of  the 
court,  even  in  cases  where  the  action  of  the 
jury  in  the  assessment  of  damages  is  "ideal." 
Lelth  V.  Pope,  2  Black.  327,  to  which  appel- 
lant's counsel  directs  our  attention,  is  of  the 
same  character,  and  the  court  was  infiueno- 
ed  by  a  similar  motive.  The  jury  found  a 
verdict  in  an  action  of  malldous  prosecution 
for  £10,000.  The  defendant  moved  for  a  new 
trial  "on  account  of  the  outrageousness  of 
the  damages,  which  exceeded  (it  was  said) 
all  example."  Justices  Ck>uld,  Blackstone, 
and  Nares,  in  thdr  opinion  refusing  a  new 
trial,  said:  "A  prosecution  thus  aimed  at 
the  life  of  the  plaintiff,  and  proceeding  from 
such  wicked  motives,  must  evidence  a  most 
depraved  and  corrupt  heart,  for  whidi,  had 
he  had  an  assodate,  both  might  have  been 
indicted  for  conspiracy,  and  have  received 
the  most  infamous,  called  emphatically  the 
villenouB,  judgment  In  such  a  case  the  court 
cannot  say  that  any  sum  assessed  by  the 
jury  Is  too  much,  if  the  drcumstances  of  the 
parties  will  warrant  it  (2)  Now  the  plain- 
tiff is  a  man  of  family,  a  baronet,  an  officer 
In  the  army,  and  a  member  of  Parliament; 
all  of  them  respectable  situations,  and  which 
may  render  the  value  of  an  Injury  done  to 
him,  espedally  when  directed  against  his 
life,  adequate  to  £10,000.  The  court  cannot 
enter  into  stories  of  private  scandal,  which 
have  been  liberally  propagated  on  both  sides. 
This  is  the  light  in  which  the  plaintiff  ap- 
pears upon  the  record  and  the  evidence.  (3) 
The  defendant  appeared  upon  evidence  to  be 
exceeding  wealthy,  and  well  able  to  sustain 
such  a  verdict" 

We  can  safely  say  that  in  England  the 
practice  of  granting  new  trials  at  the  discre- 
tion of  the  court  for  miscarriages  of  the  ju- 
ry, including  the  award  of  ewoessive  damages, 
was  firmly  established  in  the  eighteenth  cen- 
tury, and  has  continued  unabated.  It  is  a 
part  of  the  common  law  of  England  adopted 
in  the  territory  of  Missouri  on  the  19th  day 
of  January,  1816,  and  which  has  during  the 
entire  period  of  our  statehood  been  a  canon 
of  constitutional  and  statutory  interpreta- 
tion to  which  we  have  had  frequent  recourse. 

[3]  We  have  carefully  read  the  numerous 
Missouri  cases  to  which  counsel  for  appellant 
has  referred,  and  greatly  appreciate  the  In- 
dustry and  learning  he  has  brought  to  our 
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aid.  They  all  deal  with  the  power  and  duty 
of  this  coTirt  with  respect  to  the  verdicts  of 
Jnries;  bnt  we  find  In  them  no  authority 
against  the  proposition  that  the  granting  or 
refusing  of  new  trials  on  the  ground  that  the 
rerdlct  is  against  the  weight  of  the  evidence 
rests  peculiarly  with  the  judge  presiding  at 
the  trial,  and  that  this  discretion  will  not  be 
ordinarily  Interfered  with,  unless  it  appears 
that  it  has  been  unsoundly  Or  arbitrarily  ex- 
ercised.' This  rule  applies  to  the  verdict  In 
its  entirety,  without  reference  to  whether  the 
evidential  weakness  be  in  Its  amount  or  in 
some  other  controlling  particular.  In  the 
former  case  justice  commends  the  practice 
by  which  it  may  be  corrected  by  the  action 
of  the  party  for  whom  it  is  rendered,  with- 
out the  cost  and  delay  of  a  new  trlaL 

It  follows  from  what  we  have  said  that 
the  order  of  the  circuit  court  for  the  city  of 
St.  Louis  granting  a  new  trial  must  be  affirm- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

BIiAIB,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court    All  concur. 


POCOKB  et  al.  v.  PETERSON.    (No.  16,666.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
April  2,  1914.) 

1.  Abatement   and    Revival   (i  5*)— Othxb 
Action  Pending— Cboss-Actions. 

The  filing  of  a  motion  by  judgment  debtors, 
in  the  action  in  which  the  judgment  was  recov- 
ered, to  quash  an  execution  levied  against  their 
homestead,  was  not  basis  for  a  plea  in  abate- 
ment of  other  actions  pending,  in  a  subsequent 
suit  by  the  judgment  debtors  against  the  cred- 
itor to  cancel  a  sale  of  the  homestead  on  the 
execution  and  a  sberifTs  deed  isaaed  pursuant  to 
such  sale;  the  rule  not  applying  to  cross-suits 
where  complainant  in  one  is  defendant  in  the 
other. 

[EM.  Note.— For  other  case%  see  Abatement 
and  Revival,  Cent  Dig.  {§  27-30,  99-104;  Dec. 
Dig.  i  5.*] 

2.  Abatkkent   and  Revivai,   ({   8*)— Oteeb 
Action  Pending — Identity  or  Reuef. 

The  rule  that  pendency  of  one  action  is  a 
bar  to  the  continuance  of  another  does  not  ap- 
ply where  the  cause  of  action  is  not  the  same 
in  its  entirety  in  both,  bnt  the  relief  sought  in 
one  is  broader  than  in  the  other. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  39-56,  58-63,  68-72 ; 
Dec.  Dig.  i  8.*] 

8.  Abanoonicxnt  (J  2*)— What  Constitutes. 
Abandonment  is  a  composite  fact  one  ele- 
ment visible  and  the  other  sounding  in  intention 
or  motive.  It  is  a  fact  made  up  of  an  intention 
to  abandon,  and  the  external  act  by  which  the 
intention  is  carried  Into  effect.  The  two  ele- 
ments must  conjoin  and  operate  together  or 
there  can  be  no  abandonment 

[Ed.  Note.— For  other  cases,  see  Abandon- 
ment Cent  Dig.  1 1 ;  Dec.  Dig.  f  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13 ;    vol.  8,  p.  7559.] 


4.  HoHxsTEAD  (I  162*)  —  Abahdormkrt— Iir- 

tewt  to  Rktubn. 

Where  complainants,  being  in  financial  diffi- 
culties, both  embarked  in  business  as  commercial 
travelers,  and  for  this  purpose  removed  nearly 
all  of  their  household  goods  from  the  property 
in  controversy,  which  constituted  their  home- 
stead, and  stored  the  same,  offering  to  rent  the 
property  from  month  to  month,  but  not  for  a 
specified  longer  period,  and  intending  ultimately 
to  return  thereto,  there  was  no  abandonment  of 
the  homestead  so  as  to  terminate  the  homestead 
character. 

[Eld.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {{  816-819;   Dec  Dig.  |  162.*] 

5.  Quieting  Title  (|  4*)— Cloud  on  Titus— 
'Removal— Adequate  Reicbdt  at  IjAW. 

That  complainants  had  a  remedy  at  law  is 
not  a  valid  objection  to  a  bill  to  remove  a  cloud 
on  complainants'  title  to  certain  land. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {{  5-13 ;   Dec  Dig.  f  4.*] 

e.  Equitt  (i  46*)— Equitabuc  Relief— Rbu- 

BDT  AT  Law. 

To  oust  equity  jurisdiction,  the  remedy  at 
law  must  be  so  complete  that  it  attains  the  full 
end  and  jtutice  of  the  case,  reaching  the  whole 
mischief  and  securing  the  whole  right  of  the 
party  in  a  perfect  manner  at  the  present  time 
and  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SI  151,  152,  157,  159-163;  Dec  Dig.  $ 
46.*] 

7.  ExECDTiow  (8  266*)  —  Salb  —  Shbbiff's 
Deed— Butt  to  Vaoatb— Adequate  Rbkkdt 
AT  Law. 

A  bUl  to  set  aside  a  sheriff's  sale  of  com- 
plainants' homestead,  which  they  claimed  bad 
been  illegally  soFd  under  defendant's  execution, 
was  not  objectionable  on  the  ground  that  com- 
plainants had  a  remedy  at  law  by  defense  to  de- 
fendant's action  in  ejectment 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  |§  723-733 ;   Dec.  Dig.  i  266.*] 

8.  Homestead  (g  66*)— Exemptions— Liens. 

The  exemption  of  certain  property  as  a 
homestead  is  not  affected  by  liens  where  the 
value  of  the  property  without  the  liens  is  less 
tban  that  specified  as  an  exempt  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §g  93,  96,  97 ;  Dec.  Dig.  §  66.*] 

9.  Fbaudttlent  Conveyances  (i  62*)- Home- 
stead—Fobeolobube  Salb  —  Pubchabb  vob 
Wife. 

Where  a  homestead  was  originally  acquired 
by  a  husband  without  fraud,  his  subsequent 
purchase  thereof,  on  foreclosure  of  a  deed  of 
trust  in  the  name  of  his  wii^  he  contributing 
a  portion  of  the  price  from  his  own  funds,  was 
not  fraudulent  as  to  his  creditora 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  JS  118-127 ;  Dec  Dig. 
i  52.*I 

Appeal  from  Circuit  0>urt,  Buchanan 
County;    W.  K.  Amlck,  Judge. 

Suit  by  Margaret  D.  Pocoke  and  another 
against  E.  M.  Peterson,  to  set  aside  a  sher- 
ItPs  sale  of  real  estate  and  for  injunctive  re- 
lief. Judgment  for  complainants,  and  de- 
fendant appeals.    A£Brmed. 

Broaddus  &  Crow,  of  Kansas  City,  for  ap- 
pellant George  W.  Groves  and  O.  W.  Wat- 
kins,  both  of  St  Joseph,  for  respondents. 

LAMM,  J.  From  a  decree  in  plalntUfs' 
favor  In  the  Buchanan  circuit  court  cancel- 
ing a  sale  on  execution  and  a  sheriff's  deed 
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of  real  estate  on  such  sale,  with  ancillary 
Injunctive  relief,  defendant  appeals.  Ques- 
tions here  are  of  a  scope  seeking  both  plead- 
ings and  facta.    Attend  to  them. 

PlalntillB  married  in  January,  1909,  and 
sue  as  husband  and  wife,  on  the  11th  day  of 
July,  1911,  by  a  bill  in  equity  alleging,  In 
substance,  thus:  At  times  mentioned  they 
occupied  lot  13  In  block  12  in  Brookdale  ad- 
dition to  the  dty  of  St.  Joseph  as  a  home- 
stead, said  lot  being  less  than  18  square 
rods  of  ground,  and  not  to  exceed  $3,000  la 
value,  incumbered  by  deed  of  trust  liens. 
Subsequently,  while  such  homestead  exist- 
ed, defendant  obtained  a  judgment  against 
them  for  |50,  on  which  execution  Issued  and 
was  levied  on  said  lot;  that  a  sheriff's  sale 
was  made  thereunder  on  advertisement,  and 
defendant  thereat  was  the  purchaser,  on  a 
bid  of  $10,  on  July  7,  1911,  obtaining  a  sher- 
iff's deed  therefor;  that  plaintiffs  had  filed 
their  deed  for  record  prior  to  the  time  the 
debt  was  contracted  which  was  merged  in  de- 
fendant's Judgment;  that  the  sheriff,  failing 
to  apprise  plaintiffs  of  th^r  right  to  hold 
the  property  as  exempt  from  execution  and 
of  their  exemption  rights  under  sections  2170, 
2180,  and  2183,  R.  S.  1909,  failed  to  have  the 
property  appraised;  that  neither  defendant 
nor  the  sheriff  notified  plaintiffs  of  their 
right  to  claim  said  property  under  the  home- 
stead laws  of  the  state,  and  that  by  reason 
of  the  premises  the  levy  of  said  execution 
was  void,  etc.;  that  defendant,  under  his  ex- 
ecution purchase,  now  claims  to  own  the  lot 
and  denies  to  plaintiffs  their  exemption  and 
homestead  rights;  that  he  Is  threatening  to 
take  forcible  possession  under  his  deed,  and 
is  about  to  do  so.  The  bill  also  alleges  equi- 
table grounds  for  the  Interference  of  equity 
by  injunction  against  his  taking  possession, 
and  against  his  setting  up  or  claiming  any 
right,  title,  or  Interest  in  the  lot.  The  bill 
next  sets  up  grounds  for  relief  by  adjudg- 
ing and  Quieting  title  under  former  section 
660,  now  section  2535,  R.  S.  1909,  and  to  that 
end  avers  that  plaintiffs  are  the  owners  of 
the  lot,  and  that  defendant  claims  some 
right,  title,  or  Interest,  etc.  The  prayer  was 
for  a  decree  determining  title,  and  setting 
aside  the  sheriff's  deed  and  sale,  and  for  an 
Injunction.  A  temporary  injunction  Issued, 
we  infer,  on  that  prayer.  To  that  bill  de- 
fendant answered,  denying  all  Its  allegations, 
and,  further,  by  way  of  afilrmatlve  matter, 
that  the  plaintiff  Joseph,  on  the  6th  day  of 
July,  1910,  purchased  said  real  estate  In  the 
name  of  his  wife  under  foreclosure  of  a 
deed  of  trust;  that  the  debt  for  which  de- 
fendant secured  judgment  on  which  execu- 
tion Issued,  followed  by  the  levy,  sale,  and 
sheriff's  deed,  was  contracted  prior  thereto. 
It  is  charged,  moreover,  that  Joseph's  said 
purchase  in  the  name  of  his  wife  was  for 
the  purpose  of  defrauding  existing  creditors, 
and  that  he  did  not  acquire  a  homestead  by 
that  purchase;  that  plaintiffs  filed  a  motion 
on  July  10,  1911,  "In  the  original  cause," 


stating  the  same  facts  now  in  tbelr  bill  in 
the  Instant  case,  which  motion  is  still  pend- 
Ing  and  undisposed  of,  and  by  reason  there- 
of the  court  "has  no  power  or  jurisdiction  to 
adjudicate  the  issues  while  the  other  cause 
is  pending."  To  that  answer  plaintiffs  re- 
plied, denying  its  allegations.  Presently  de- 
fendant filed  a  motion  to  dissolve,  and  the 
cause  was  tried  on  that  motion  and  the  mw- 
lt& 

The  facts  follow,  to  wit:  The  lot  has  a 
60-foot  front  and  a  back  run  of  120  feet. 
There  is  an  old,  frame,  six-room  house  on  It, 
not  modem,  and  the  value  of  the  premises 
was  less  than  |3,000.  The  case  may  proceed 
on  the  assumption  that  neither  the  extent 
nor  value  of  the  ground  prevents  it  from  be- 
ing a  homestead  in  a  city  of  the  size  of  St. 
Joseph,  to  wit,  one  of  over  40,000  souls.  R. 
S.  1909,  f  6704. 

For  several  years  prior  to  1909  plaintiff 
Joseph,  a  single  man,  owned  the  lot  by  a  ti- 
tle of  record.  As  said.  In  January,  1900,  he 
married  his  coplaintlff,  Margaret  D.,  and  at 
once  commenced  keeping  house  in  said  resi- 
dence. There  is  no  dispute  but  what  from 
that  time  the  Pocokes  actually  lived  on  the 
property  as  a  homestead  until  the  2d  or  6tb 
day  of  May,  1911.  It  is  contended  by  de- 
fendant and  denied  by  plaintiffs  that  the 
homestead  was  abandoned  at  the  date  last 
mentioned.  The  record  in  that  behalf  will 
be  set  forth  presently. 

Going  back  a  little,  at  the  time  of  the  Po- 
cokes' marriage,  the  property  was  incumber- 
ed by  two  deeds  of  trust  for  borrowed  mon- 
ey. Presently,  after  the  marriage,  another 
deed  of  trust  was  put  on  It  for  a  like  pur- 
pose. At  a  certain  time  the  debt  secured  by 
one  of  these  three  deeds  of  trust  was  paid 
off  and  satisfied  of  record,  so  that  on  July 
5,  1910,  two  of  them  remained  unsatisfied. 
The  notes  secured  by  them  were  all  owned  by 
one  beneficiary.  The  interest  being  In  de- 
fault, said  beneficiary  procured  the  trustee  to 
foreclose,  and  on  that  day  (July  6,  1010)  the 
trustee  knocked  down  the  property  to  the 
wife,  Margaret  D.  Pocoke,  at  such  foreclosure 
sale  on  her  bid  (made  through  her  husband), 
at  a  sum  sufildent  to  satisfy  the  Hens  of  both 
deeds  of  trust,  together  with  the  cost  and 
expense  of  the  sale,  to  wit,  $1,565  in  all.  On 
that  bid  plaintiff  Joseph,  out  of  his  own 
means,  paid  $300,  and  his  wife,  the  bidder, 
through  him  as  her  agent,  secured  a  loan 
on  the  lot  from  an  outsider  for  the  balance 
of  the  bid.  The  proceeds  of  that  loan  (one 
made  by  the  wife  and  husband),  plus  the 
amount  paid  In  by  the  husband,  paid  the 
bid,  and  on  July  6,  1910,  the  trustee  made  a 
deed  to  Margaret  D.  The  record  shows  that 
It  took  several  days  to  complete  the  transac- 
tion; that  the  deed  was  delivered  on  such 
consummation,  and  was  filed  for  record  on 
August  1,  1910.  The  testimony  indicates  that 
the  property  was  bid  in,  in  the  name  of  the 
wife,  to  preserve  a  home  for  her  free  from 
the  vidssitadeB  of  fortune.    It  further  indi- 
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cates  that  In  1910  the  Pbcokes  had  falleu  Into 
financial  distress,  and  that,  on  a  date  not 
dlscloeed  by  the  record,  the  plaintiff,  Mar- 
garet D.,  took  the  benefit  of  the  bankrupt 
act 

(Note. — In  th^r  brief  counsel  for  defendant 
state  that  Mrs.  Pocoke  was  declared  a  bank- 
rupt In  July,  1910,  but  we  see  no  record  evi- 
dence of  that  Nor  is  it  material,  since  Mrs. 
Pocoke  claims  nothing  by  reason  of  a  dl»- 
change  in  bankruptcy.) 

Again  going  back  a  little  to  pick  up  anoth- 
er thread,  it  seems  that  on  July  1,  1010,  four 
or  five  days  prior  to  said  mortgage  foreclo- 
sure, plaintiff  Joseph  became  Indebted  to  de- 
fendant for  a  commission  on  a  real  estate 
deal.  Denying  liability,  he  was  sued  in  a 
Justice  court  and  on  September  17,  1910,  say 
10  weeks  after  the  mortgage  foreclosure,  de- 
fendant obtained  a  Judgment  against  him  for 
$50.  On  that  day  in  that  cause  he  took  an 
apiieal  to  the  circuit  court  and  his  wife,  co- 
plaintiff,  Margaret  D.,  signed  his  appeal  bond 
80  that  it  was  on  that  date,  and  not  before, 
that  Margaret  assumed  a  relation  of  debtor 
to  defendant  Six  or  seven  months  later,  in 
April,  1911,  on  a  trial  in  the  circuit  court  on 
that  appeal,  Judgment  was  rendered  against 
Joseph  for  the  debt  aud  against  his  vtrife  on 
the  appeal  bond  for  $50  and  costs.  On  June 
12,  1011,  execution  Issued  against  both  on 
that  Judgment  On  the  same  day  on  that 
execution  the  sheriff  levied  on  the  ]ot  and 
on  July  7,  1911,  he  sold  it  under  the  hammer 
to  defendant  on  his  bid  of  $10,  and  executed 
a  sheriff's  deed.  The  execution  defendants, 
or  neither  of  them  (plaintiffs  here),  liad  any 
actual  notice  of  the  issue  of  the  execution, 
its  levy  on  the  lot  the  advertisement  under 
it  or  the  sale,  until  after  the  sheriff's  deed 
was  executed.  Nei|:her  the  sheriff  nor  de- 
fendant Peterson  made  any  attempt  to  com- 
ply with  the  homestead  or  exemption  stat- 
utes by  apprising  the  owners  of  their  exemp- 
tion rights,  or  by  appraisal  of  the  property, 
or  by  setting  off  a  homestead. 

Defendant  Peterson  did  not  testify  in  the 
instant  case.  There  was  testimony  indicat- 
ing that  he  bad  attempted  to  get  possession 
of  the  property,  harbored  a  design  to  that 
end,  and  would  have  accomplished  it  if  it  had 
not  been  for  the  Institution  of  tills  suit  In 
the  face  of  his  failure  to  deny  that  testimony, 
it  may  be  assumed  that  be  was  about  to  take 
possession  without  resorting  to  the  law,  on 
the  strength  of  his  sherifTs  deed  and  a  claim 
of  ownership,  to  the  exclusion  of  plaintiffs' 
rights,  if  any. 

In  this  connection  there  was  testimony 
offered  by  the  Pocokes  to  the  effect  that  on 
their  discovery  of  the  sheriffs  sale  and  deed, 
and  when  the  controversy  over  the  possession 
arose,  they  tendered  defendant  the  amount 
of  his  Judgment  with  all  interest  costs,  and 
attorney's  fees,  which  offer  he  refused  to  ac- 
cept The  court,  on  defendant's  objection,  ex- 
cluded this  testimony.  In  passing  we  observe 
that  while  testimony  of  a  compromise,  as 


such,  was  not  admissible,  yet  a  refusal  to 
accept  full  satisfaction  of  his  claim  points 
with  an  unerring  finger  straight  to  the  fact 
that  he  was  standing  on  the  bare  letter  of  his 
cold  legal  rights  by  virtue  of  his  sheriff's 
sale  and  deed,  rather  than  on  any  equities  in 
his  favor.  If  the  chancellor  had  allowed  the 
testimony  to  go  in,  as  illustrative  of  that 
fact  we  would  not  have  reversed  his  decree 
in  favor  of  the  Pocokes  because  of  error  in 
that  behalf  materially  affecting  the  merits, 
unless  it  had  further  appeared  that  his  de- 
cree had  no  other  basis  in  equity. 

One  of  the  contentions  of  Peterson  Is  that 
the  homestead,  If  any,  was  abandoned.  Go- 
ing back  a  little  for  the  facts  upon  which 
that  contention  hinges,  they  are,  to  wit :  Jo- 
seph Pocoke  was  a  traveling  man,  handling 
a  Une  of  goods  as  a  salesman.  Early  in  the 
year  1911,  while  he  and  his  wife  were  "keep- 
ing house"  and  living  on  the  property,  as  they 
had  been  since  their  marriage,  his  business 
as  salesman  called  him  away  from  St  Jo- 
seph for  a  week  at  a  time— sometimes  more, 
sometimes  less.  While  things  were  in  this 
fix,  in  February,  1911,  Mrs.  Pocoke's  mother 
fell  sick,  and  Mrs.  Pocoke  went  to  her  home 
in  the  dty  of  St.  Joseph  to  minister  to  her  in 
her  affliction,  locked  up  her  own  house  in  the 
emergency,  and  left  it  as  it  was.  We  cannot 
make  out  whether  Joseph,  during  the  five  or 
six  weeks  of  his  mother-in-law's  sickness, 
slept  in  his  own  or  his  mother-in-law's  house 
on  his  trip  returns,  but  we  take  It  as  imma- 
terial on  the  question  of  abandonment 
Presently  Mrs.  Pocoke,  relieved  as  her  moth- 
er's nurse,  returned  to  her  own  home,  and 
from  thence  up  to  the  early  part  of  May, 
1911,  the  Pocokes  resided  there.  The  things 
we  are  now  about  to  relate  are  those,  as  we 
understand  it  on  which  Mr.  Peterson  bases 
his  contention  of  abandonment  viz. :  It 
seems  Mrs.  Pocoke,  as  an  experiment  con- 
cluded to  go  "on  the  road"  with  her  husband 
and  cariy  a  side  line  of  ladles'  garments,  to 
test  out  the  question  whether,  by  their  Joint 
efforts  as  sales  people,  they  could  not  recoup 
their  fortunes  sufficiently  to  pay  debts  then' 
so  pressing  on  them  as  to  put  tiiem  in  hard 
lines.  Their  home  was  in  St  Joseph,  and 
there  is  not  a  particle  of  testimony  they  in- 
tended to  remove  their  residence  from  that 
city,  or  that  they  harbored  the  intention  to 
acquire  a  new  homestead,  or  permanently 
give  up  keeping  house  in  their  old  home.  It 
is  all  contra.  The  plan  contemplated  was 
precisely  the  one  that  Mr.  Pocoke  had  been 
following  theretofore,  to  wit  trips  of  a  few 
days  out  possibly  a  week,  now  and  then  two, 
over  their  sales  territory,  and  then  a  return 
to  St  Joseph,  to  be  presently  followed  by  a 
like  trip,  and  so  on  and  so  on.  The  question 
was  what  they  would  do  with  their  home 
while  this  experiment  was  in  making.  We 
infer  their  tentative  plan  was  to  lock  it  up 
between  trips  and  return  to  it  at  the  end  of 
each  trip,  as  Joseph  had  done  previously. 
But  the  mother-in-law  persuaded  the  wife 
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that  It  was  not  safe  to  leave  her  things  In  the 
house  and  both  of  them  go  away  from  the 
city  for  a  week  at  a  time.  She  offered,  while 
they  were  trying  out  the  plan,  to  let  them 
hare  a  room  to  store  their  goods  for  pay,  and 
a  room  in  which  to  stay  overnight  on  their 
returns  from ,  such  trips.  This  plan  being 
adopted,  early  in  May,  1911,  say  the  2d  or 
6th,  they  took  to  their  mother-in-law's  house 
in  St  Joseph  nearly  all  their  furniture  and 
stored  it  with  her.  They  took  a  room  there 
and  occupied  it  at  the  end  of  each  trip,  a 
room  partly  furnished  by  them  and  partly  by 
the  mother.  They  left  In  their  own  house 
some  of  their  personal  belongings,  a  tele- 
phone, bicycle,  carpets,  window  shades,  coal, 
and  wood,  and  there  is  not  a  particle  of  sub- 
stantial evidence  they  permanently  abandon- 
ed it  as  a  home,  or  did  not  intend  to  return 
there  to  live  presently.  The  arrangement 
was  a  temporary  one.  The  afCair  of  the 
wife's  going  on  the  road  with  her  husband 
was  a  mere  experiment  to  be  soon  tested  out 
and,  whether  it  succeeded  or  not.  It  was  their 
plan  to  return  to  their  own  home  after  the 
"busy  season"  was  over.  There  is  testimony 
that  they  refused  to  give  a  long  lease  on  it, 
bat  were  willing  to  rent  it  from  month  to 
month  if  they  had  succeeded  in  getting  a 
suitable  tenant,  which  latter  thing  never  hap- 
pened. After  they  learned  of  defendant's 
sale  under  execution  in  July,  1911,  one  or 
both  of  them  resumed  sleeping  at  their  home 
on  coming  in  from  their  trips.  We  think  the 
foregoing  states  the  facts  on  the  question  of 
abandonment  for  appellant  Peterson  as  fa- 
vorable as  the  record  will  allow. 

One  thing  more.  On  June  10,  1911,  plain- 
tUTs  here,  one  day  before  the  bill  in  the 
Instant  case  was  filed,  filed  in  the  original 
case  of  Peterson  v.  Pocoke  (the  one  in  which 
the  Judgment  was  rendered  on  which  Peter- 
son's sheriff's  deed  was  based)  a  motion  to 
set  the  sale  aside.  This  is  the  motion  refer- 
red to  in  defendant's  answer  in  the  Instant 
case,  and  claimed  therein  to  be  operative  to 
oust  jurisdiction.  The  fact  does  not  appear 
one  way  or  the  other  on  the  record  whether 
this  motion  was  filed  during  term  time  or 
after  the  term  had  elapsed  at  which  the  sale 
was  made.  Its  caption  runs:  "In  the  Cir- 
cuit Ck)urt  of  Buchanan  County,"  mention- 
ing no  term.  Nor  is  there  anything  in  the 
record  to  show  that  It  was  filed  by  the  per- 
mission of  the  court,  or  In  open  court,  or 
that  the  original  case  of  Peterson  v.  Pocoke 
was  still  pending.  The  motion  was  offered 
In  evidence  by  defendant  in  the  Instant  case, 
and  the  bare  offer  shows  that  it  was  "filed 
June  10,  1911,  by  the  clerk  of  this  court,  in 
case  No.  20,786,"  which  number  was  the 
number  of  tlie  former  case  of  Peterson  v. 
Pocoke.  Ther.-  is  uothing  to  show  that  Pe- 
terson was  notified  of  that  motion,  or  that 
the  original  cause  was  redocketed,  or  that 
the  motion  was  docketed  by  leave,  or  that 
any  entry  was  made  in  regard  to  It  by  the  I 


court  On  plalntUta'  objectltai  the  motion 
was  not  admitted  In  •vldenoe,  and  deCmd- 
ant  saved  an  exception.  The  motion  set  np^ 
a  homestead  claim  of  exemption  from  levy  and. 
sale  under  an  execution,  averring  that  the  lot 
described  was  a  homestead;  that  it  had  been 
sold  under  execution  without  notice  to  d»- 
fendants,  to  wit  Joseph  Pocoke  and  M.  D. 
Pocoke,  and  without  any  appraisement  and 
without  setting  off  a  homestead,  etc.  The 
movents  described  themselves  as  "defend- 
ants." The  motion  winds  up  with  the  as- 
sertion that  "affidavit  oral  and  record  evi- 
dence, will  be  offered  on  the  hearing  of  thl» 
motion." 

If  any  further  record  facts  be  essential 
to  material  questions  raised,  they  will  ap- 
pear further  on  in  doe  course. 

The  court  overruled  the  motion  to  dissolve 
the  temporary  injunction  and,  as  said,  de- 
creed for  plaintiffs. 

We  are  of  opinion  that  decree  stands  for 
affirmance,  because: 

[1]  (a)  Of  the  motion  in  the  original  oate 
to  get  the  tale  aside. 

It  is  argued  for  appellant  that  when  re- 
spondents, one  day  before  they  instituted  the 
Instant  case,  filed  the  motion  in  question 
with  the  clerk  (entitled  in  the  original  case 
of  Peterson  v.  Pocoke),  in  which  case  Joseph 
Pocoke  was  defendant  and  Margaret  D.  Po- 
coke was  not  strictly  a  defendant  but  was 
In  so  far  forth  a  party  through  her  surety- 
ship on  the  Justice  appeal  bond  that  Judg- 
ment conld  go  against  her  for  any  amount 
found  due  at  the  trial  anew  in  the  circuit 
court  (R.  S.  1909,  g  7589),  the  mere  filing  of 
that  motion  constituted  another  and  prior 
pending  action  between  the  same  parties  for 
the  same  cause  In  this  state;  hence  a  plea 
of  the  pendency  of  that  motion  was  a  good' 
plea  in  abatement  (R.  S.  1909,  %  1800 ;  Id.,  S 
1804).  We  do  not  agree  to  that  The  reason 
of  the  law  Is  the  life  of  the  law.  Now,  the 
reason  of  the  law  In  that  behalf  is  its  abhor- 
rence to  a  multiplicity  of  actions.  The  sub- 
sequent suit  is  abated  because  it  is  deemed 
unnecessary,  and  hence  vexatious  and  op- 
pressive, the  maxim  being  that  no  one  ought 
to  be  twice  vexed  for  one  and  the  same 
cause;  but  the  rule  only  applies  when  the 
plaintiff  in  both  suits  is  the  same  person, 
and  both  are  commenced  by  himself.  It  does 
not  apply  to  cases  where  there  are  cross- 
suits  by  a  plaintiff  in  one  who  Is  defend- 
ant In  the  other.  In  such  cases  as  that  It 
cannot  be  said  that  either  is  prosecuting  two- 
actions  against  the  other  within  the  rule. 
Rodney  v.  GIbbs,  184  Mo.  loc.  dt  10,  82  S. 
W.  187;  Long  v.  Lackawanna  Oal  &  Iron 
Co.,  233  Mo.  loc.  cit  734,  735,  136  S.  W.  673. 
The  plaintiffs  in  the  instant  case  filed  their 
motion  with  the  clerk  in  the  original  case 
as  parties  defendant ;  here  they  prosecute  as 
plaintiffs.  This  fact  took  them  outside  the 
rule  as  announced  In  the  Bodnegr  and  Long: 
Cases. 
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[2]  Besides  tbat  (and  closer  home)  the 
cause  of  action  was  not  the  same  in  Its  en- 
tirety. The  relief  sought  In  the  equity  suit 
Ib  broader  and  deeper  gcdng  than  ooald  have 
been  granted  or  was  asked  on  the  motion, 
and  the  elements  oonstitutlTe  of  the  whole 
cause  of  action  In  equity  differ  In  essential 
respects  from  that  In  the  motion. 

The  point  Is  disallowed  to  appellant  and 
in  leaving  it  we  make  this  farther  observ- 
ation, tIe.:  While  we  have  ruled  It  on  Its 
merits,  yet  we  reserve  the  question  whether, 
after  a  Judgment  term,  as  here,  Peterson 
was  in  court  on  that  motion  without  notice 
and  whether,  because  of  that  fact,  there  was 
any  action  pending  at  all.  "It  is  a  cardinal 
principle  that  whenever  a  party's  rights  are 
to  be  affected  by  a  summary  proceeding,  on 
motion  in  court,  that  party  should  be  noti- 
fied, in  order  that  he  may  appear  for  Ids 
own  protection."  George  v.  Mlddougb,  82 
Mo.  loc.  dt  551.  Notice  (when  not  an  ex- 
press) is  an  Implied  necessity  in  due  process. 
State  ex  rel.  v.  Walbrldge,  119  Mo.  loc.  clt 
894,  et  seq.  Our  Code  provides  a  scheme  for 
giving  notices,  R.  8.  1909,  S  1788,  24  S.  W. 
467,  41  Am.  St  Rep.  645,  et  seq.  Let  the 
question  be  reserved,  to  be  ruled  in  some 
case  breaking  on  It. 

[3]  (b)  Of  ahandonment  of  the  Kometteai. 

It  is  argued  for  appellant  that  the  home- 
stead was  abandoned.  But,  assuming  for 
present  purposes  that  a  homestead  once  ex- 
isted, we  do  not  agree  that  the  facts  show 
abandonment  We  are  concerned  In  this 
case  with  the  question  of  abandonment  while 
the  homestead  \b  an  exemption  right,  L  e., 
during  the  life  of  the  housekeeper  or  the 
head  of  the  family,  and  not  with  abandon- 
ment after  the  homestead  became  a  vested 
right  in  a  widow  and  minor  children,  which 
has  an  essentially  different  quality.  Aban- 
donment, as  we  are  dealing  with  it,  is  a  com- 
posite fact,  one  element  visible,  the  other 
sounding  in  Intention,  motive.  It  is  a  fact 
made  up  of  an  Intention  to  abandon,  and 
the  external  act  by  which  the  intention  Is 
carried  Into  effect  These  two  elements  must 
conjoin  and  operate  together  or,  in  the  very 
nature  of  things,  there  can  be  no  abandon- 
ment Strother  t.  Barrow,  246  Mo.  loc.  clt. 
250, 151  S.  W.  960  et  seq. ;  Hi<&man  v.  Link, 
U6  Mo.  123,  22  S.  W.  472. 

[4]  As  the  Instant  case  la  in  equity,  the 
ll^t  of  a  guiding  principle  may  be  profitably 
bong  out  to  direct  us  to  the  right  goal,  viz., 
"It  is  a  rule  of  equity  as  old  as  its  estab- 
lishment that  courts  of  equity  look  to  the 
substance  and  not  to  the  shadow,  look  to 
the  right  and  not  to  the  form,  any  transac- 
tion may  have  taken."  Rose  v.  Smith,  167 
Mo.  loc.  dt  87,  66  S.  W.  942. 

To  intend  to  rent  a  homestead  from  month 
to  month  during  a  temporary  absence  does 
net  constitute  abandonment  where  the  pres- 
ent intention  to  return  exists.  So  a  tem- 
.porary  abootce  for  social  purposes,  or  b«- 


cause  of  sickness  or  btisiness  distress,  or  for 
experimental  business  or  school  purposes, 
with  no  present  Intention  to  acquire  a  home- 
stead elsewhere,  does  not  constltnte  abandon- 
ment in  the  eye  of  the  law.  A  removal  of 
all  or  part  of  the  household  goods  and  a 
storage  or  use  of  them  elsewhere,  with  a 
present  clearly  established  intention  to  pres- 
ently return  to  the  homestead,  is  not  an 
abandonment  Abandonment  of  a  homestead 
has  been  held  not  to  exist  in  cases  where  the 
facts  in  Judgment  relied  on  as  tending  to 
show  abandonment  were  much  more  em- 
phatic in  time  and  character  than  in  the 
case  at  bar.  Without  swelling  this  opinion 
by  an  attempt  to  analyze  them,  or  by  quoting 
from  them,  we  rule  that  under  the  doctrine 
of  .such  cases  (to  wit  those  dted  infra),  and 
the  general  principles  heretofore  announced, 
there  was  no  abandonment  on  this  record, 
whldi  pronouncement  the  curious  may  ver- 
ify by  reading  with  discriminating  diligence 
Bealey  v.  Blake,  153  Mo.  loc.  dt  674,  65  8. 
W.  288,  et  seq. ;  Duffey  v.  WllUs,  99  Mo.  132, 
12  S.  W.  620;  Spratt  v.  Early,  160  Mo.  loc. 
dt  369,  69  8.  W.  13;  Sdlert  v.  McAnally, 
223  Mo.  loc  dt  617,  122  S.  W.  1064,  135  Am. 
St  Rep.  1120;  New  Madrid  Banking  Co.  v. 
Brown,  165  Mo.  loc.  dt  86,  66  a  W.  297,  et 
seq. 

There  is  some  language  in  8t  Louis  Brew. 
Ass'n  V.  Howard,  150  Mo.  loc.  dt  451,  61 
S.  w.  1046,  to  the  effect  that  the  intention  to 
return  cuts  no  figure  in  abandonment  It  Is 
there  said  that  it  is  "a  visible  occupancy  of 
the  premises  as  the  head  of  a  family  at  the 
time  of  the  levy  of  the  writ  which  fixes  the 
homestead  rights  of  the  defendant  •  •  • 
There  is  no  other  way  in  which  it  can  be 
made  to  appear  beyond  cavil,  question,  or  the 
possibility  of  fraud  on  creditors  than  by  ac- 
tual, visible  occupancy."  Besides  being  un- 
necessary to  the  case  in  Judgment  that  lan- 
guage Is  unhandsomely  and  unhappily  nar- 
row and  sour  as  a  rule  of  homestead  law. 
Strictly  speaking,  by  the  letter  of  that  pro- 
nouncement the  head  of  a  family  would  lose 
his  homestead  if  at  the  Instant  of  an  execu- 
tion or  attachment  levy  he  was  absent  over- 
night or  had  gone  on  a  visit,  or  was  absent 
under  any  stress  without  a  particle  of  inten- 
tion to  stay  away  or  abandon  his  homestead, 
contra  with  an  abiding  animus  revertendl 
strong  upon  him.  If  that  were  the  law,  a 
homestead  right  would  hang  dangling  on  a 
weak,  a  slender  thread  indeed.  To  those  the 
law  holds  In  professed  tender  regard,  to  wit 
the  homeless  ones  who  are  encouraged  to  get 
homes  and  keep  them,  It  would  be  a  Barme- 
dde  feast  elaborately  spread  with  ostenta- 
tion, but  with  nothing  to  It  worth  while.  It 
would  be  a  reproach  to  the  law.  That  dic- 
tum, taken  literally  and  standing  alone,  is 
opposed  to  the  whole  philosophy,  and  the 
harmonious  trend  of  the  doctrines .  of  the 
cases  dted  supra,  and  is  In  the  very  face  of 
a  cardinal  role  steadily  applied  in  conatroing 
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bomestead  exemptions,  to  wit,  that  trom 
tdgheat  reasons  of  public  policy  and  social 
Justice  homestead  laws  are  favored  by  courts, 
and  are  always  to  be  construed  with  liberal- 
ity to  farther  their  benign  purpose  In  creat- 
ing self-reUant  home  owners,  rooted  to  the 
soU.  They  exist  for  the.  benefit  of  home- 
stead debtors  not  of  creditors.  Balance  r. 
Oordan,  247  Mo.  loc.  dt  124,  1S2  8.  W.  858 
(where  many  cases  are  dted). 

The  learned  Judge  who  let  fall  the  lan- 
guage quoted  himself  refused  to  follow  that 
dictum,  and  ruled  otherwise  In  subsequent 
cases  (e.  g..  In  New  Madrid  Bank.  Oo.  v. 
Brown,  166  Mo.  loc.  dt  86,  65  8.  W.  297, 
et.  seq.  and  In  Bealey  ▼.  Blake,  163  Mo.  loa 
dt  674,  55  S.  W.  288,  et  seq.)-  He  held  finely 
to  liberal  views  on  homestead  laws  as.  his 
writings  yertfy  (vide,  his  dissent  In  Keene  t. 
Wyatt,  160  Mo.  loc.  dt  9,  60  S.  W.  1037,  63 
S.  W.  116,  et  seq.).  What  be  said  In  the 
Howard  Oase  must  l>e  read  with  the  facts 
In  that  case,  and  the  whole  trend  of  his  dis- 
course. State  ex  rel.  ▼.  St  Louis,  241  Mo. 
loc.  dt  238,  145  S.  W.  801,  et  seq. 

[(]  (c)  Of  a  complete  remedy  at  law. 

It  Is  argued  for  appellant  that  plaintiffs 
must  be  cast  because  they  hare  a  complete 
remedy  at  law.  Observe,  this  argument  trav- 
els on  a  dangerous  theory  to  appellant  to 
wit  the  theory,  as  of  course,  that  if  a  home- 
stead right  existed  at  the  time  of  the  levy 
and  sale,  then,  on  the  very  face  of  the 
record,  the  sale  was  Invalid  and  the  deed 
passed  no  title;  hence  there  was  no  call  to 
seek  an  equitable  remedy  against  the  sale 
and  deed,  but  If  platotlffs  were  disturbed  In 
their  possessory  rights,  ejectment  would  be 
available  to  them.  Undoubtedly  a  doctrine 
exists  springing  from  Aristotle's  definition  of 
equity,  to  wit,  the  correction  of  that  wherein 
the  law  by  reason  of  its  universality  is  defi- 
cient to  the  effect  that  where  there  Is  a 
plain,  complete,  and  present  remedy  at  law 
equity  will  not  lend  her  aid.  But  that 
doctrine  is  not  applied  where  the  life  of  the 
Ull  is  to  remove  a  hurtful  cloud  upon  a  land 
title;  for  equity  has  exoUttive  Jurisdiction  in 
that  behalf;  nor  Is  it  applied  to  defeat  a 
proceeding  in  equity  to  dear  up  a  title  where 
the  "defect  is  such  as  to  require  legal  acumen 
to  discover  it  whether  it  appears  on  the 
deed  or  proceedings,  or  is  to  be  proven  aliun- 
de. •  •  •"  Jewett  V.  Boardman,  181 
Mo.  loa  dt  666,  81  S.  W.  186,  et  seq.;  Bank 
V.  Evans,  61  Mo.  loc.  dt  846. 

[6,  7]  Moreover,  to  oust  Jurisdiction  in  eq- 
uity the  remedy  at  law  must  be  so  complete 
that  it  attains  the  full  end  and  Justice  of  the 
case,  reaching  the  whole  mischief  and  secur- 
ing the  whole  right  of  the  pacty  in  a  perfect 
manner  at  the  present  time  and  in  the  future. 
Hanson  v.  Neal,  216  Mo.  loc.  dt  279,  114  S. 
W.  1073,  et  seq.  Under  that  rule  there  is 
lack  of  substance  in  appellant's  contention. 
Must  these  plaintiffs  surrender  possession  to 
Peterson  in  order  to  have  a  dianoe  to  torn 


about  and  test  out  their  right  at  least  to  pos- 
session and  titie  by  ejectment?  Must  they 
lie  by  supinely  and  await  a  suit  by  Peterson? 
Must  the  doud  of  an  Illegal  sale  and  an 
invalid  deed  remain  as  a  clog  on  thdr  tiUe 
to  the  stegnation  of  alienation  and  to  the 
depression  of  the  value  of  thdr  property  till 
he  moves?  Must  a  doud  remain  on  one's 
homestead  to  subserve  the  by-ends  of  specu- 
lators who  fatten  on  lurking  shadows  and 
defects  In  land  tities  and  are  loth  to  have 
them  cured  or  removed?  It  would  be  lame 
and  halting  equity  that  could  not  reach  sudi 
situation  with  a  remedy. 

We  rule  the  point  against  appellant 

(d)  Wat  there  a  homestead  (and  herel» 
of  fraudJT 

[I]  (1)  Taking  the  question  of  abandon- 
ment as  already  dedded,  there  can  be  no 
doubt  about  the  existence  of  a  homestead. 
Long  prior  to  the  existence  of  defendant's 
debt  Poooke  married,  became  the  head  of  a 
family,  and  established  his  home  on  the  prop- 
erty in  question,  then  owned  by  him  by  a 
titie  of  record.  The  testimony  shows  that  in 
both  dimensions  and  value  it  was  a  home- 
stead if  there  had  been  no  mortgage  liens 
upon  it  whatever.  The  ^hole  lot  to  ite  full 
value,  was  exempt  from  levy  of  executions 
or  attachmente,  liens  or  no  liens.  The  exist- 
ence of  those  liens,  therefore,  is  unimportant 
so  far  as  a  homestead  right  is  concerned.  To 
diminish  the  liens  increased  homestead  value. 
To  satisfy  them  left  the  homestead  intact 
and  worth  more. 

[I]  (2)  It  Is  argued,  however,  that  there  Is 
such  fraud  shown  as  invalidates  the  home- 
stead. We  cannot  agree  to  that  Fraud,  to 
be  actionable,  must  result  in  injury.  As- 
suming the  existence  of  a  homestead,  as  here, 
acquired  originally  without  fraud,  as  here, 
then  a  gift  a  voluntary  conveyance,  or  any 
form  of  alienation  of  the  homestead  (call  it 
"fraud"  If  jou  will)  is  not  a  partide  of  con- 
cern to  creditors.  This  is  so  because  the 
homestead  is  so  far  forth  forbidden  fruit  to 
the  creditor  that  he  may  not  pluck  or  eat 
thereof;  hence  it  is  as  nothing  to  him^ — 
hence,  "Ex  nlhllo  nihil  fit"  Accordingly  It 
has  been  ruled  over  and  over  again  that  al- 
though the  head  of  a  family  directly  or  indl- 
rectiy  causes  or  permits  the  ttUe  to  his  home- 
stead to  be  put  In  his  wife  without  any  valu- 
able consideration  moving  thereto  or  between 
them  (let  his  motive  be  ever  so  fraudulent), 
yet  so  long  thereafter  as  the  property  is  actu- 
ally used  as  a  homestead,  the  creditor  cannot 
complain  that  the  titie  was  put  in  the  wlfa 
The  "fraud"  does  not  injure  the  creditor. 
Accordingly  it  is  further  held  that  an  execu- 
tion sale  of  the  homestead  under  the  drcum- 
stances  we  are  dealing  with  is  void  and  con- 
veys no  titi&  R.  S.  1900,  i  6704;  Bank  v. 
Guthrey,  127  Mo.  189,  29  S.  W.  1004,  48  Am. 
St  Rep.  621;  Kendall  v.  Powers,  96  Mo.  142, 
8  S.  W.  793,  9  Am.  St  Rep.  326;  Keesner  r. 
PhlUlpa,  188  Mo.  loc.  dt  630,  88  8.  W.  M^ 
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1U7  Am.  8t.  Rep.  868,  3  Ann.  Cas.  1000;  New 
Madrid  Banking  Co.  t.  Brown,  165  Mo.  loc 
dt  38,  65  S.  W.  297;  Rose  v.  Smith,  167  Mo. 
loc.  dt  86,  66  S.  .W.  940;  Spratt  t.  Early,  169 
Mo.  loc.  dt  370,  69  S.  W.  13 ;  Vogler  t.  Mont- 
gomery, 64  Mo.  677  (a  leading  case). 

Let  It  be  conceded  to  appellant,  then,  as 
the  most  favorable  view  possible  to  him,  that 
the  transaction  by  means  of  which  Mrs.  Po- 
coke  acquired  title  was  merely  colorable,  yet 
in  that  view  of  it  in  the  law's  eye  it  left  the 
homestead  all  the  while  the  same  homestead 
it  had  been  before  (Kendall  t.  Powers,  96  Mo. 
loc.  cit  146,  8  S.  W.  798,  9  Am.  St  Rep.  326. 
and  cases  supra),  no  more  and  no  less. 

Appellant's  learned  counsel  with  animation 
made  the  claim  at  our  bar  that  Mrs.  Pocoke 
did  the  grievous  wrong  of  "taking  the  bene- 
fit of  the  bankrupt  act  to  become  a  holding 
company"  tor  the  homestead  title.  Why  she 
went  to  that  trouble  when  the  homestead 
holds  itself  sans  bankruptcy  and  sans  any 
artificial  receptade  we  do  not  know.  But  be 
it  so,  that  fact  could  not  affect  the  merits  an 
iota. 

It  is  argued  Pocoke  paid  $300  out  of  his  own 
pockets  on  the  bid  at  the  trustee's  sale,  and 
that  such  fact  is  of  stubborn  significance 
against  a  homestead  right  We  do  not  agree 
to  that  view  of  it  Looking  to  substance  in- 
stead of  form,  as  we  must  thereby  Pocoke 
merely  took  his  own  funds  to  pay  his  own 
debt  to  his  existing  creditor.  Surely  if  A. 
owes  B.,  C,  and  D.  he  may  pay  B.  withont 
Just  complaint  from  G.  or  D. 

Nor  would  it  do  to  hold  that  if  the  head  of 
a  family  borrow  money  on  his  homestead 
he  may  not  repay  it  without  thereby  patting 
his  homestead  in  Jeopardy.  Homesteads  are 
not  held  by  any  such  precarious  title;  con- 
tra, homestead  owners  live,  move,  and  have 
their  being  under  the  protection  of  the  gen- 
eral laws  of  the  land  whereby  they  may  run 
In  debt  (when  they  can)  and  pay  when  they 
can)  without  let  or  hindrance.  Were  the 
law  otherwise  a  home  owner  with  a  mort- 
gage would  be  in  bitter  hard  lines.  He  would 
lose  his  home  to  the  mortgagee  if  he  did  not 
pay,  and  lose  it  to  his  creditors  at  large  if 
he  did  pay.  To  him,  then,  the  only  safe  rule 
would  be:  Once  in  debt  always  in  debt 

The  Judgment  was  right  Let  it  be  af- 
firmed. So  it  is  ordered.  All  obncnr,  except 
BOND,  J.,  not  sitting. 


LOTH  et  sL  ▼.  OITT  OF  ST.  LOUIS  et  al. 

(No.  16,667.) 

(Sapreme  Court  of  MisBouri,  Division  No.  1. 

April  2,  1914.    Motion  to  Transfer  to  Court 

in  Banc  Overruled  April  13,  1914.) 

1.  MURIOIPAI.   COBPOBATIONS    ({  297*)— PUB- 
UO  lUFBOVEUKNTB— RkASORS. 

Under  9t  Louis  Charter,  art  6^  f  14,  pro- 
viding that  th^  board  of  public  works  shall  con- 
sider remonstrances  agamat  proposed  improve- 
meiita,  but  that  if  the  board  by  two-thirds  vote 
shall  avprove  the  improvement  they  shall  cause 
an  ordinance  for  the  same  to  be  prepared  and 


report  it  with  the  reasons  for  their  action,  to 
the  municipal  assembly,  a  statement  by  the 
board,  whicn  overruled  a  remonstrance  against 
the  proposed  improvement  of  a  highway,  that 
notwithstanding  the  remonstrance,  the  board 
was  of  the  opinion  that  the  public  interest  de- 
manded the  improvement  is  a  sufficient  state- 
ment of  reason. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  797,  798;  Dec.  Dig. 

2.  CONSTITCTIOWAI.  LAW  (|  200*)— Mu»ici- 
FAI.  COBPOBATIOIIS  (|  466*)— DuK  Pbocbss  ov 
Law— Assessments  iOb  iicfbovements. 

St.  Louis  Charter,  art  6,  |  14,  requiring 
the  assessment  of  one-tonrth  of  the  whole  cost 
of  improving  streets  on  the  property  fronting  on 
the  improvement  in  proportion  to  the  front- 
age, and  that  the  remaining  three-fourths  shall 
be  assessed  on  all  the  property  in  the  district 
bounded  by  drawing  a  line  midway  between  the 
street  to  be  improved  and  the  next  parallel  or 
converging  street,  and  providing  that  If  the 
proper^  is  divided  into  lots,  the  district  line 
'ehall  be  drawn  so  as  to  Include  the  entire  depth 
of  the  lots  fronting  on  the  street,  while  causing 
an  inequality  of  assessment  where  part  of  the 
proper^  is  laid  out  into  lots  and  part  is  unplat- 
ted property  extending  a  long  distance  over  to 
another  street  is  not  Invalid  as  working  a  dep- 
rivation of  property  without  due  process,  con- 
trary to  federal  Constitution,  amendment  14. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {!  871-875;  Dec.  Dig.  | 
290;*  Munidpal  Corporations,  Cent  Dig.  S 
1108;  Dec  Dig.  f  465.*] 

3.  Municipal  Cobpobationb  (|  465*)— Stat- 
utes (§  95*)— Special  LEaiSLAXiON— Uxfi- 
roBiaxY. 

Mor  is  such  charter  invalid  as  spedal  legis- 
lation contrary  to  Const  art.  4,  i  63,  and  ar- 
ticle 10,  I  3,  respectively  prohibiting  spedal 
laws  and  requiring  uniformity  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1108;  Dec.  Dig.  { 
466;*  Statutes.  Cent  Dig.  {{  105,  106;  Dec. 
Dig.  I  06.*] 

Appeal  from  St  Louis  Circuit  Ooart;  W. 
B.  iHomer,  Judge. 

Suit  by  Rebecca  Loth  and  others  against 
the  City  of  St  Louis  and  others.  From  a 
Judgment  for  defendants,  plaintUIb  appeal. 
Affirmed. 

This  suit  was  Instltated  in  the  drcuit  court 
of  the  dty  of  St  Louis  by  the  plaintifrs,  to 
enjoin  the  defendants  from  improving  Old 
Manchester  Road  between  Kingshlghway 
boulevard  and  January  avenue,  in  pursuance 
to  a  certain  ordinance  duly  recommended  by 
the  board  of  public  improvements  and  enacted 
by  the  common  council  of  said  dty,  fully 
authorized  by  the  charter  thereof.  The  trial 
resulted  in  a  Judgment,  for  the  defendants 
and  a  dismissal  of  plaintiffs'  bilL  In  due 
time  and  in  proper  form  the  cause  was  ap- 
pealed to  this  court. 

The  facts  of  the  case  are  practically  un- 
disputed ;  consequently  only  questions  of  law 
are  here  presented  for  determination;  and. 
Judging  from  the  record,  that  this  is  a  test 
case  for  the  greatett  ot  all  court$  (on  earth 
In  my  opinion)  that  of  the  Supreme  Court  of 
ttie  United  States,  to  finally  pass  upon,  I 
will  accept  substantially  the  statement  of  the 
case  made  by  counsel  for  appellants,  which  Is 
as  follows: 
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"The  plaintiffs  base  their  claim  to  the 
relief  sought  upon  two  grounds:  One  of  these 
is  that  the  provisions  of  the  charter  of  the 
dty  of  St  Louis  were  not  complied  with  in 
the  enactment  of  the  ordinance,  and  the 
other  is  that  the  provisions  of  the  charter  of 
the  dty  of  St  Louis  for  the  improvement 
of  streets  are  in  conflict  both  with  the  Con- 
atitutlon  of  this  state  and  the  Constitution 
of  the  United  States. 

"With  regard  to  the  first  of  these  two 
grounds  the  substantial  facts  appear  from 
the  pleadings.  The  ctiarter  of  the  dty  of 
St  Louis  provides  (artlde  6,  {  14)  that  no  or^ 
dinance  for  the  construction  or  reconstruction 
of  any  street  shall  be  passed,  unless  recom- 
mended by  the  board  of  public  improvements ; 
that  the  board  shall  designate  a  day  on  which 
they  will  hold  a  public  meeting  to  consider 
the  improvement  and  shall  give  two  weeks' 
public  notice  by  advertisement  In  the  papers 
doing  the  dty  printing  of  the  time,  place, 
and  matter  to  be  considered ;  that  If,  within 
15  days  after  such  public  meeting,  the  own- 
ers of  the  major  part  of  the  area  of  the  land 
made  taxable  for  the  improvement  shall  file 
in  the  office  of  the  board  thdr  written  remon- 
strance against  the  proposed  improvement 
the  board  shall  consider  such  remonstrance, 
and  If  the  board  shall,  by  a  two-thirds  vote, 
at  a  regular  meeting,  approve  of  the  improve- 
ment they  shall  cause  an  ordinance  for  the 
same  to  be  prepared  and  report  the  same, 
with  the  reasons  for  their  action,  and  the 
remonstrance  to  the  municipal  assembly. 

"The  petition  in  this  case  alleges  that  the 
ordinance  for  the  improvement  In  question 
was  enacted  In  October,  1907;  that  prior  to 
the  enactment  of  the  ordinance,  namely,  on 
February  8,  1907,  the  board  of  public  Im- 
provements held  a  public  meeting  to  consider 
the  improvement ;  that  within  15  days  after 
that  meeting,  the  owners  of  the  major  part 
of  the  area  taxable  for  the  improvements 
filed  in  the  office  of  the  board  of  public 
improvements  their  written  remonstrance 
against  the  improvement  and  that  the  plain- 
tiffs joined  In  that  remonstrance,  and  con- 
stituted a  part  of  the  owners  who  filed  the 
same;  that  notwithstanding  that  remon- 
strance, the  board  approved  of  the  Improve- 
ment by  a  unanimous  vote  of  all  Its  members, 
and  caused  the  ordinance  to  be  prepared  and 
reported  to  the  munidpal  assembly,  with  the 
remonstrance,  and  also  transmitted  to  the  as- 
sembly, with '  the  draft  of  the  ordinance,  a 
communication  which  was  as  follows  (formal 
parts  omitted):  'Gentlemen:  I  have  the  hon- 
or to  report  that  the  board  of  public  improve- 
ments, has  adopted  the  drafts  of  ordinance 
hereinafter  named,  and  respectfully  recom- 
mends the  same  for  passage  by  the  munidpal 
assembly.  It  is  forwarded  to  your  honorable 
body  through  the  house  of  delegates,  and  is 
entitled  as  follows,  to  wit:  An  ordinance 
to  improve  Old  Manchester  Road  between 
Elngsblghway  boulevard  and  January  ave- 
nue.   Accompanying  the  above-named  ordi- 


nances are  written  remonstrances  of  the  own- 
ers of  the  major  part  of  the  property  of 
the  line  of  the  proposed  Improvements,  and 
I  am  Instructed  to  say  that  the  board  of 
public  improvements,  having  considered  said 
remonstrances,  Is  nevertheless  of  the  opinion 
that  the  public  interests  demand  this  Im- 
provement and  that  It  recommends  the  ordi- 
nance above  named  for  passage  by  a  unani- 
mous vote  of  all  members  present  Respect- 
fully.' 

"The  petition  further  alleges  that  this  com- 
munication and  the  remonstrance  Were  the 
only  papers  reported  or  transmitted  by  the 
board  to  the  munidpal  assembly  In  connec- 
tion with  the  ordinance,  and  that  the  board 
did  not  except  as  aforesaid,  at  any  time  re- 
port to  the  munidpal  assembly  its  reason  for 
its  action  approving  the  said  Improvement 
and  that  the  reason  for  the  action  of  the 
board  as  stated  In  the  aforesaid  communica- 
tion, namely,  that  the  public  interests  de- 
manded the  improvement,  was  the  only  rea- 
son which  caused  the  board  to  approve  the 
Improvement  or  to  prepare  the  ordinance,  or 
to  report  the  improvement  or  to  prepare  the 
ordinance. 

"The  petition  also  shows  that  this  suit 
was  filed  before  bids  were  taken  for  the  im- 
provement by  the  board  of  public  Improve- 
ments,-the  members  of  which,  together  with 
the  dty  of  St  Louis,  are  made  parties  de- 
fendant In  this  case;  that  the  Fruln-Bam- 
brlck  Construction  Company,  who  is  the  only 
other  defendant  besides  the'  city  of  St  Louis 
and  the  members  of  the  board,  was  awarded 
the  contract  for  the  work,  but  that  the  origi- 
nal petition  In  this  suit  was  served  npon  all 
of  the  defendants,  with  the  exception  of  the 
Fruln-Bambrick  Construction  Company,  be- 
fore the  bids  were  opened;  that  before  the 
contract  for  the  work  was  entered  into  the 
Fruln-Bambrick  Construction  Company  had 
full  knowledge  of  the  institution  of  this  suit 
and  of  the  matters  and  things  set  forth  in 
the  petition,  and  that  It  entered  into  the  con- 
tract with  that  knowledge;  and  that,  up  to 
the  time  of  the  filing  of  the  amended  petition, 
nothing  had  been  done  by  the  Fruln-Bam- 
brick Construction  Company  In  the  execution 
of  or  under  the  contract 

"One  answer  was  filed  on  behalf  of  the 
Fruln-Bambrick  Construction  Company,  and 
another  on  behalf  of  the  remaining  defend- 
ants; but  both  these  answers  are  similar 
in  substance,  and  they  substantially  admit  all 
of  the  aforesaid  allegations  of  the  petition. 

"With  regard  to  the  second  ground  upon 
which  the  plaintiffs  seek  relief  In  this  cause. 
It  appears  from  the  petition  that  the  plain- 
tiffs are  the  owners  of  a  large  tract  of  land 
having  a  front  of  1,350  feet  on  the  Old  Man- 
chester Road,  and  also  on  the  Improvement 
provided  for  by  the  ordinance  In  question; 
that  prior  to  the  report  of  the  ordinance  to 
the  munidpal  assembly,  the  board  of  public 
Improvements  adopted  a  tabular  statement 
estimating  the  cost  of  the  improvements  bio- . 
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Tided  for  by  the  ordinance  at  $58,110;  that 
the  total  length  of  the  improTement  Is  5,162 
feet,  and  that  the  aggregate  front  of  all 
property  fronting  thereon  on  either  side  Is 
over  10,000  feet;  that  the  front  of  the  tract 
of  the  plaintiffs  is  less  than  i/to  of  the  ag- 
gregate frontage,  bat  that  If  the  improTe- 
ment  should  be  made  and  the  cost  thereof 
should  be  assessed  upon  the  property  in- 
duded  in  the  district  according  to  a  plat 
tliereof  approved  by  the  board,  the  property 
Included  in  the  district  according  to  a  plat 
thereof  approved  by  the  board,  the  property 
of  the  plaintiffs  would  be  assessed  for  the 
Improvement  to  the  ext«tt  of  one-fourth  of 
the  total  cost  of  the  Improvement  '  These 
facts  also  were  admitted  by  the  defendants 
by  their  respective  answers,  excepting  that 
these  answers  allege  the  total  length  of  the 
Improvement  to  be  5,162  feet,  the  aggregate 
frontage  of  the  property  on  either  side  to  be 
8,876.54  feet,  and  the  frontage  of  the  plain- 
tiffs' tract  to  be  1,392.25  feet,  or  about  one- 
sixth  of  the  aggregate  frontage.  The  an- 
swers specifically  admit  that.  If  the  cost  for 
the  Improvement  should  be  assessed  upon  the 
property  In  accordance  with  the  plat  approv- 
ed by  the  board,  the  property  of  the  plaintiffs 
would  be  assessed  for  the  improvement  to 
the  extent  of  one-fourth  of  the  total  cost 
thereof. 

"The  petition  herein  also  contains  the  al- 
legations hereinafter  alluded  to. 

"At  the  trial  the  following  occurred: 

"Plaintiffs,  to  sustain  the  issues  upon  their 
part,  offered  and  introduced  the  following 
evidence: 

"Mr.  Goldsmith:  I  desire  to  offer  evidence 
to  substantiate  the  allegations  made  in  the 
second  amended  petition  with  respect  to  the 
unconstitutionality  of  the  charter  provision, 
being  the  allegations  beginning  at  the  top  of 
page  8  of  the  petition,  and  continuing  from 
there  on  and  including  next  to  the  last  para- 
graph on  page  11.  Which  said  allegations 
are  In  words  and  figures  as  follows: 

"  'Plaintiffs  further  show  and  state  that 
the  aforesaid  ordinance,  after  providing  for 
the  aforesaid  improvement,  further  provides 
that  the  total  cost  of  the  work  and  all  proper 
connections  and  intersections  required  should 
be  ascertained,  levied,  and  assessed  as  a 
special  tax  upon  all  the  property  within  a 
district  defined  and  bounded  by  section  14  of 
article  6  of  the  charter  of  the  dty  of  St. 
Louis;  that  said  section  14  of  article  6  of 
said  dtarter  provides  that  all  districts  for 
the  assessment  of  special  taxes  for  the  Im- 
provement of  streets  shall  be  established  as 
follows:  "A  line  shall  be  drawn  midway  be- 
tweea  the  street  to  be  improved  and  the  next 
parallel  or  converging  street  on  each  side  of 
the  street  to  be  improved,  which  line  shall 
be  the  boundary  of  the  district,  except  as 
hereinafter  provided,  namely:  If  the  proper- 
ty adjoining  the  street  to  be  improved  Is 
divided  Into  lots,  the  district  line  shall  be  so 
166  S.W.-e6 


drawn  as  to  inchide  the  entire  depth  of  all 
lots  fronting  on  the  street  to  be  improved. 
If  the  line  drawn  midway  as  above  described 
would  divide  any  lot  lengthwise  or  approxi- 
mately lengthwise,  and  the  average  distance 
from  the  midway  line  so  drawn  to  the  near- 
er boundary  line  of  the  lot  Is  less  than  twen- 
ty-five feet,  the  district  line  shall  in  such 
case  diverge  to  and  follow  the  said  nearer 
boundary  Una  If  there  is  no  parallel  or 
converging  street  on  either  side  of  the  street 
improved,  the  district  lines  shall  be  drawn 
three  hundred  feet  from  and  parallel  to  the 
street  to  be  improved;  but  If  there  be  a 
parallel,  or  converging  street  on  one  side  of 
the  street  to  be  Improved  to  fix  and  locate 
the  district  Une,  then  the  district  line  on  the 
other  side  shall  be  drawn  parallel  to  the 
street  to  be  Improved  and  at  the  average 
distance  of  the  opposite  district  line  so  fixed 
and  located." 

"  'Plaintiffs  farther  state  that  the  Colum- 
bia Bottom  road  Is  a  street  in  said  city  of 
St  Louis;  that  there  is  not,  and  at  the  time 
of  the  adoption  of  the  aforesaid  provisions 
of  said  charter  there  was  not,  and  that  at  no 
time  since  the  time  of  said  adoption  has 
there  been,  in  said  dty  any  street  parallel 
or  converging  to  said  Columbia  Bottom  road; 
that  there  are,  and  at  the  time  of  the  adop- 
tion of  the  aforesaid  provisions  of  said 
charter  there  were,  adjacent  to  the  western 
limit  of  said  dty  of  St  Louis,  some  streets 
on  the  east  thereof,  but  no  parallel  or  con- 
verging street  between  It  and  said  western 
limit  of  said  dty,  and  there  was  and  is  In 
every  case  a  parallel  or  converging  street 
on  the  eastern  side  of  the  street ;  that  each 
and  every  of  the  aforesaid  streets  as  to 
which  this  is  or  was  at  said  time  the  case 
is,  and  at  said  time  was,  less  than  500  feet 
eastwardly  of  said  western  limit  of  said 
dty,  and  that  some  of  said  streets  are  much 
less,  to  wit,  less  than  250  feet,  e&stwardly 
of  said  western  limit  of  said  dty. 

"That  the  aforesaid  Columbia  Bottom 
road  Is  the  only  street  in  said  dty  of  St 
Louis,  and  at  the  time  of  the  adoption  of  the 
aforesaid  provisions  of  said  charter  was  the 
only  street  in  said  dty,  having  no  parallel  or 
converging  street  on  either  side  thereof,  and 
that  the  aforesaid  streets  adjacent  to  the 
western  limit  of  said  city  of  St  Louis  are, 
and  at  the  time  of  the  adoption  of  the  afore- 
said provisions  of  said  charter  were,  the  only 
streets  of  said  dty  having  a  parallel  or  con- 
verging street  on  one  side  thereof,  but  not  on 
the  other ;  that  the  exception  made  as  afore- 
said by  said  provisions  of  said  charter  with 
respect  to  the  improvement  of  streets  hav- 
ing no  parallel  or  converging  street  on  either 
side  thereof,  and  also  the  aforesaid  excep- 
tion made  by  the  aforesaid  provisions  of 
said  charter  with  respect  to  the  improvement 
of  a  street  having  a  parallel  or  converging 
street  on  the  one  side,  but  not  on  the  other, 
are,  and  at  the  time  of  the  adoption  of  said 
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provlBloiis  of  said  charter  were,  arbitrary,  nn- 
jnst,  and  oppressive,  and  constitate  and  stlU 
constitute  class  legislation. 

"That  the  reason  for  the  aforesaid  ex- 
ceptions applies  and  at  the  time  of  the  adop- 
tion of  said  provisions  of  said  charter  ap- 
plied, to  many  other  streets  of  said  dty 
than  those  abore  specified,  and  to  the  land 
fronting  upon  such  other  streets,  and  so  ap- 
ply, and  at  said  time  applied,  not  only  with 
the  same  force,  but  moreover  with  far  great- 
er force  and  cogency  than  to  the  aforesaid 
Columbia  Bottom  road  and  said  streets  adja- 
cent to  said  western  limit  of  said  city. 

"That  the  distance  between  said. Colum- 
bia Bottom  Road  and  the  limits  of  the  city 
of  St  Louis  on  either  side  thereof  is  small, 
being  not  over  600  feet,  and  the  distance  be- 
tween the  aforesaid  streets  adjacent  thereto 
Is  also  small,  being  In  no  case  as  much  as 
500  feet;  that  there  are,  and  at  the  time  of 
the  adoption  of  said  provisions  of  said  char- 
ter there  were,  many  other  unimproved 
streets  in  said  dty  having  no  parallel  or  con- 
verging street  within  a  distance  of  2,000  feet 
of  either  side  thereof,  and  also  many  unim- 
proved streets  having  a  parallel  or  converg- 
ing street  within  300  feet  on  the  one  side, 
but  not  within  5,000  feet  on  the  other  side, 
and  also  many  other  streets  which  for  a  part 
of  their  course  have,  and  at  the  time  of  the 
adoption  of  said  provisions  of  said  charter 
had,  a  parallel  or  converging  street  on  one 
Bide,  which  was  less  than  300  feet  distant, 
but  for  the  remainder  of  their  course  have 
and  at  said  time  had,  no  parallel  or  converg- 
ing street  within  a  distance  of  5,000  feet; 
that  in  consequence  of  the  said  conditions 
existing  at  the  time  of  the  adoption  of  said 
provisions  of  said  charter,  and  still  existing, 
the  aforesaid  provisions  require  assessments 
for  the  improvement  of  streets  which  are 
grossly  disproportionate,  arbitrary,  and  un- 
fair, and  confiscatory  of  property  against 
which  they  are  made,  and  which  place  upon 
a  small  part  of  the  property  benefited  by  the 
improvement  of  a  street  nearly  the  entire 
cost  of  the  improvement  of  the  street,  and 
that  this  was  the  case  at  the  time  of,  and  has 
been  the  case  ever  since  the  time  of,  the 
adoption  of  the  aforesaid  provisions  of  said 
charter,  and  that  this  Is  the  case  with  re- 
spect to  the  Improvement  provided  for  by 
said  ordinance'  and  the  aforesaid  land  of 
these  plaintiffs;  that  the  property  owned 
by  these  plaintiffs  as  aforesaid  is  a  large 
unsubdlvlded  tract  of  land,  containing  over 
22  acres,  and  having  a  depth  of  over  1,250 
feet  between  the  north  line  of  said  Old  Man- 
chester Road  on  which  it  fronts  and  the  next 
parallel  or  converging  street  northwardly  of 
said  Old  Manchester  Road,  to  wit,  Bischoff 
avenue,  which  for  the  greater  part  of  the  re- 
mainder of  said  Old  Manchester  Road  be- 
tween said  Eingshlghway  boulevard  and  said 
January  avenue,  the  distance  between  said 
Old  Manchester  Road  and  the  next  parallel 


or  converging  street  on  either  side  thereof. 
Is  less  than  300  feet,  and  for  a  great  part  ot 
said  remainder  said  distance  is  less  than  160 
feet 

'"And  plaintiffs  further  state  that  the 
aforesaid  provisions  of  said  charter  of  said 
dty  of  St  Louis  are  illegal  and  contrary  to 
the  provisions  of  the  fourteenth  amendment 
of  th6  ConstltutioD  of  the  United  States  in 
that  they  provide  for  the  taking  of  property 
without  due  process  of  law,  and  further  in 
that  they  deny  to  persons  within  the  Jurisdic- 
tion of  the  state  of  Missouri,  and  also  to 
persons  within  the  Jurisdiction  of  the  said 
city  of  St.  Louis,  and  particularly  to  such 
persons  owning  land  \n  said  dty.  Including 
these  plaintiffs,  the  equal  protection  of  the 
law;  and  that  the  same  are  also  contrary  to 
and  In  conflict  with  the  provisions  of  the 
Constitution  of  the  state  of  Missouri,  and 
particularly  section  10  of  article  2  thereof, 
and  section  30  of  said  article  2,  and  section 
21  of  said  article  2,  and,  furthermore,  section 
23  of  article  9  of  said  Constitution  of  said 
state.' 

"This  evidence  was  objected  to  by  all  the 
defendants  other  than  the  Fruln-Bambrlck 
Construction  Company  as  Incompetent  and 
Irrelevant,  said  objection  was  sustained  by 
the  court,  and  the  plaintiffs  duly  excepted  to 
said  action  of  the  court  in  sustaining  said 
objection. 

"Furthermore,  at  the  trial,  the  plaintiffs 
again  tried  to  establish  the  allegations  of 
the  petition,  to  which  we  have  referred,  by 
the  testimony  of  Joseph  Pasquler,  assessor  of 
special  taxes  of  the  dty  of  St  Louis  for  27 
years,  but  this  evidence  was  excluded  on  ob- 
jection on  the  ground  that  the  constitution- 
ality of  the  charter  provisions  had  been  de- 
termined by  this  court,  and  that  it  was  a 
closed  question. 

"From  the  answers  of  all  the  defendants 
In  this  cause  it  appears  that  the  dty  of  St 
Louis  owned  a  large  tract  of  land  which  was 
partly  situated  In  the  assessment  district, 
and  on  which  the  Female  Hospital  of  the 
dty  of  St  Louis  was  located;  and  that  of 
the  estimated  total  cost  of  the  street  improve- 
ment namely,  $58,110,  $9,489  was  chargeable 
against  that  property  of  the  dty  of  St  Louis, 
so  that  the  part  of  the  dty  property  within 
the  assessment  district  must  have  been  about 
one-sixth  of  the  entire  district  At  the  trial 
it  was  further  admitted  that  this  tract  be- 
longed to  the  dty  at  the  time  of  the  enact- 
ment of  the  ordinance." 

David  Goldsmith,  of  St  Louis,  for  appel- 
lants. William  B.  Baird  and  Truman  P: 
Toung,  both  of  St  Louis,  for  respondentt. 

WOODSON,  P.  J.  (aftw  stating  the  facts 
as  above.)  [1  ]  I.  As  previously  indicated,  the 
questions  of  fact  have  been  eliminated,  and- 
there  are  but  two  legal  propositions  present- 
ed for  determination.  The  first  Is  tfanaly 
stated  by  counsel  for  appellants:    "The  or- 
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dlnance  for  the  reconstnictlon  of  Old  Man- 
chester Boad  was  invalid  because  the  re- 
quirements of  the  charter  of  the  city  of  St 
Louis  were  not  complied  with  in  the  enact- 
ment of  the  ordinance,  in  that  no  ralld,  or 
sufficient  reason  for  the  ordinance,  in  op- 
position to  the  majority  remonstrance,  was 
assigned  by  the  board  of  public  improve- 
ments." By  this  conteption  counsel  insist 
that  the  reason  assigned  by  the  board  of  pnb- 
Ilc  improvements,  for  overriding  the  protest 
of  the  majority  remonstrance  Is  not  snfScient 
to  satisfy  the  charter  provision  mentioned. 
By  consulting  the  statement  of  the  case  made 
by  counsel  for  appellant,  It  will  be  seen  that 
the  board  of  public  Improvements  is  in  no 
manner  hampered  or  restricted  as  to  the 
reasons  to  be  assigned  for  their  refusal  to 
foUow  the  protest  of  the  property  owners. 
It  simply  provides  that  in  case  the  board 
does  not  agree  to  the  protest,  then  they  may 
notwithstanding  the  protest,  recommend  the 
passage  of  the  ordinance,  "with  the  reasons 
for  their  action."  The  word  "reason"  as  ap- 
plied to  business  and  municipal  matters, 
has  as  many  meanings  as  there  are  men  en- 
gaged in  business  and  governmental  officers; 
and  what  would  be  a  good  or  valid  reason  for 
the  action  of  one  man  might  be  nonsense 
to  another. 

Betumlng  to  the  case  in  hand :  The  board 
of  public  improvements  assigned  the  foUow- 
Ing  reason  for  overriding  or  repudiating  the 
protest  filed  by  the  property  owners,  viz.: 
'^he  board  of  public  improvements,  having 
considered  said  remonstrance,  is  neverthe- 
less of  the  opinion  that  the  public  Interests 
demand  this  Improvement,  and  that  it  rec- 
ommends the  ordinance  above  mentioned  for 
passage  by  a  unanimous  vote  of  all  members 
present"  It  seems  to  me  that  in  dealing 
with  pubUc  matters  Intrusted  to  public  offi- 
cers, the  reason  assigned  by  the  board  was 
about  the  best  that  could  have  been  made, 
and  referred  to  the  council.  In  my  opinion 
no  other  reason  should  have  entered  into  the 
minds  of,  or  should  have  influenced  the  ac- 
tion of,  the  board,  except  the  public  good; 
and  the  mere  fact  that  they  stated  that  rea- 
son In  plain  and  terse  language  should  not 
detract  f^om  the  force  and  validity  thereof. 
In  my  opinion,  there  is  no  merit  whatever 
in  this  contention  of  counsel  for  appellant; 
and  it  should  be  and  is  disallowed. 

[2,  3]  II.  The  second  proposition  present- 
ed for  determination  by  counsel  for  appel- 
lants is  couched  in  this  language :  "Because 
those  provisions  (of  the  charter)  constitute 
a  denial  of  the  equal  protection  of  the  law, 
contrary  to  the  fourteenth  amendment  to  the 
federal  Constitution,  and  also  constitute  spe- 
cial legislation  contrary  to  article  4,  {  63, 
and  article  10,  S  8,  of  the  Constitution  of 
this  state. 

These  propositions  were  fully  presented 
by  same  counsel  here  In  the  case  of  Ollson- 
ite  Co.  V.  St.  Louis  Fair  Association,  281  Mo. 


688,  132  S.  W.  667,  and  were 'by  a  majority 
of  the  members  of  this  court  decided  against 
the  position  there  and  here  taken  by  counsel 
for  appellant  While  I  do  not  contend  that 
there  is  any  rule  by  which  exact  justice  and 
equality  of  taxation  can  be  measured  out 
to  each  and  all,  in  the  assessment  of  special 
or  general  taxes,  yet  I  am  firmly  of  the 
opinion  that  no  court  should  lend  its  assent 
to  the  great  inequality,  unjust  and  oppres- 
sive results  that  are  characterized  by  the 
ruling  of  this  court  in  the  cases  of  OUson- 
ite  Co:  V.  St  Louis  Fair  Association,  supra, 
Corrlgan  v.  Kansas  City,  211  Mo.  608,  lH 
S.  W.  115,  and  in  the  case  at  bar.  WhUe  I 
have  not  changed  my  views  of  the  law  as  ex- 
pressed in  those  cases,  yet  I  feel  that  no  good 
can  come  from  continual  dissents ;  they  have 
a  tendency  to  disturb,  if  not  to  unsettle,  the 
law  of  the  state,  which  should  be  as  clear 
and  placid  as  the  sea  without  a  ripple. 

Entertaining  these  views,  I  am  of  the  opin- 
ion that  the  judgment  of  the  circuit  court 
should  be  affirmed;  and  it  is  so  ordered. 

GBAVBS,  J.,  concurs.  LAMM,  X,  concurs 
in  everything  except  what  is  said  regarding 
the  Corrlgan  and  Gilsonlte  Casea  HOND, 
J.,  not  sitting. 


WANGBB  et  al.  v.  MABB  et  oL    (No.  16,302.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 

April  2,  1914.    Rehearing  Denied 

AprU  13,  1814.) 

1.  Specific  Pebfobmance  ({  86*)— Joint  and 
MuTDAi  Wiixa. 

When  joint  and  mutual  wills  are  executed 
pursuant  to  a  definite  contract  upon  aufiicieat 
consideration,  and  one  testator  dies,  and  the 
other  takes  under  his  will,  equity  wlU,  to  pre- 
vent fraud,  specifically  enforce  ttie  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §i  223,  224;  Dec.  Dig.  { 

86.*] 

2.  SPECirro    Pebpormanck    (|    121*)  —  Coh- 

TBACTB  TO    DEVISE    OB   BEQUEATH— BVIDENOB 

or  Existence  or  Contract. 

The  quantum  of  proof  necessary  to  show 
that  contemporaneous  wills  made  by  husband 
and  wife  were  made  pursuant  to  a  parol  con- 
tract and  to  specifically  enforce  the  perform- 
ance of  same  is  governed  by  the  usual  rule 
applied  in  other  cases  when  it  is  sought  to  spe- 
cifically enforce  an  oral  contract  the  subject- 
matter  of  which  is  covered  by  a  writing  and  in- 
consistent therewith. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
^rmance.  Cent  Dig.  {§  387-395;    Dec  Dig.  f 

3.  Wiixs  (§  61*)— Contracts  to  Dkvisk  ob 
Bequeath- Evidence  op  Contbact. 

The  mere  fact  of  execution  of  joint  wills  is 
not  sufficient  evidence  in  itself  to  show  that 
the  wills  were  made  pursuant  to  a  contract 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  168;   Dec  Dig.  §  61.*] 

4.  Wills  (|  61*)  —  Contbaots  to  Devise  ob 
Bequeath— Evidence  op  Contbact. 

The  reciprocal  character  of  separate  wills, 
if  proved,  is  not  so  significant  evidence  that 
they  were  executed  pursuant  to  a  contract  as 
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is  the  ezecntloii  In  a  aiiiKle  instmment  of  the 
joint  will  at  husband  and  wife. 

[Ed-  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  168;   Dec  Dig.  §  61.*] 

6.   Wilis    ({   61*)  —  CONTBAOTS   TO  DBVISK   OB 

Bequeath— EviDBNCB  as  to  Existenck  or 

CONTBACT. 

Evidence,  in  a  suit  by  heirs  of  a  wife 
against  the  husband  for  specific  performance  of 
a  contract,  held  insufficient  to  establish  the  fact 
that  contemporaneous  wills  executed  by  the 
husband  and  wife  were  executed  pursuant  to 
a  contract. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  168;   Dec.  Dig.  §  61.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  Wm.  D.  Rusk,  Judge. 

Suit  for  apedflc  performance  by  Freder- 
ick S.  Wanger  and  others  against  Julius 
Marr  (tnd  others.  From  a  decree  for  plain- 
tiffs, defendant  Marr  appeals.    Reversed. 

Charles  H.  Mayer,  of  St.  Joseph,  for  ap- 
pellant John  E.  Dolman,  of  St  Joseph,  for 
respondents. 

BLAIR,  C.  February  6,  1895,  John  and 
Barbara  Marr,  husband  and  wife,  executed 
wills.  By  these  each  was  given  a  life  estate 
in  the  property  of  the  other,  and  the  re- 
mainder was  devised  to  plaintiffs  and  defend- 
ant as  hereinafter  more  fully  explained.  In 
February,  1897,  John  Marr  executed  a  second 
will.  In  1898  Barbara  Marr  died.  John 
Marr  took  possession  of  her  land.  In  1906 
he  executed  a  third  will,  and  thereafter  died. 
The  petition  alleges  the  two  wills  of  Febru- 
ary 5,  1895,  were  executed  pursuant  to  a 
contract  between  John  and  Barbara,  and 
prays  the  specific  performance  thereof.  De- 
fendant appeals  from  a  decree  for  plaintiffs. 

John  Marr  was  Barbara's  second  husband, 
and  defendant  is  their  only  child.  By  her 
former  marriage  Barbara  had  five  children, 
plaintiffs  herein. 

The  petition  alleged  John  Marr  had  fail- 
ed to  invest  certain  moneys  of  his  wife  as 
she  directed,  but  invested  them  in  his  own 
name,  and  the  wife,  desiring  that  her  chil- 
dren should  share  alike  in  her  property  and 
that  of  John,  her  husband,  demanded,  and 
he  agreed,  "that  each  of  them  should,  re- 
spectively, by  last  will  and  testament,  so 
devise  and  bequeath  the  property  that  the 
survivor  should  enjoy  the  use  and  benefit 
thereof  during  life,  and  that,  upon  the  death 
of  the  survivor,  the  entire  property  owned 
by  each  at  the  time  of  his  or  tier  death 
should  go  to  and  become  vested  in  the  said 
six  children  of  Barbara  Wanger  Marr,  abso- 
lutely," and  alleges  that  the  wills  executed 
February  5,  1896,  sprang  from  and  were  de- 
signed to  carry  out  this  agreement  Of  these 
wills,  that  of  Barbara  was  in  evidence ;  that 
of  John  was  not,  parol  evidence  l>elng  offered 
to  show  Its  contents. 

By  the  will  he  executed  In  February,  1897, 
John  Marr  gave  to  Barbara,  his  wife,  a  life 
estate  In  his  property,   with  remainder  to 


defendant  The  will  John  Marr  execnted  in 
1906  differed  from  that  execnted  In  1897  only 
In  that  plaintiffs  are  named  therein  and  glT- 
en$leach. 

February  5,  1895,  Barbara  Marr  owned 
280  acres  of  land.  By  her  will  of  that  date 
she  gave  her  hosband  a  life  estate  In  the 
tract,  with  remainder  to  her  six  children, 
plaintiffs  and  defendant  herein.  This  will 
makes  no  provision  as  to  Barbara's  penton- 
alty.  If  any,  and  none  as  to  subsequently 
acquired  property.  The  will  execnted  by 
John  Marr  on  the  same  date  not  being  pro- 
duced, one  of  the  witnesses  thereto  and  the 
draughtsman  were  called  to  prove  Its  exe- 
cution and  contenta  The  other  witness  to 
the  will  was  dead. 

Mr.  SUgall,  the  draughtsman,  testified  he 
drew  the  two  wills,  and  that  both  were  exe- 
cuted at  the  same  time  and  place.  This  wit- 
ness farther  testified  he  remembered  that 
John  Marr  in  his  will  devised  his  40  acres 
of  land  to  JnUus,  defendant  herein,  subject 
to  a  life  estate  in  Barbara,  John's  wife,  but 
did  not  remember  what  disposition  the  will 
made  of  John's  personalty.  Witness  was 
shown  Jolin  Bfarr's  will  executed  In  1897, 
and  testified  he  wrote  that  will,  but  had  for- 
gotten doing  so;  that  be  remembered  writ- 
ing only  one  will  for  John  Marr.  He  said 
his  memory  was  bad  as  to  one  will  or  the 
other.  He  further  testified  he  did  not  remem- 
ber anything  in  the  will  of  February  6, 1895, 
different  from  that  executed  in  1807.  This 
witness  further  testified:  "Q.  I  wish  you 
would  tell  the  court  what  if  anything,  John 
Marr  said  to  you  with  reference  to  any  agree- 
ment between  him  and  his  wife  prior  to  the 
time  these  wills  were  made?  A.  I  dont 
think  he  ever  said  anything  about  an  agree- 
ment Q.  What  did  he  say?  A.  He  was 
down  at  my  store,  talked  to  me  a  time  or  two, 
or  three  or  four;  he  wanted  me  to  write 
the  wills.  Q.  Then  did  yon  speak  to  him 
about  it?  A.  No,  sir;  I  never  did  speak  to 
him  about  it  He  came  down  one  morning 
and  said  they  had  agreed  as  to  what  they 
wanted  in  the  wills.  It  was  a  damp,  driz- 
zling, rainy  morning,  and  I  told  him  I  would 
lock  the  store  and  go  up  and  write  the  wills ; 
I  went  and  did  so.  Q.  Did  he,  at  any  time 
prior  to  the  time  you  made  these  wills,  tell 
you  they  had  not  yet  agreed  upon  what  they 
wanted?  A.  Well,  yes ;  he  would  speak  about 
wanting  me  to  write  the  wills,  but  hadn't 
agreed  Just  how  they  wanted  them  written, 
but  never  mentioned  any  terms  to  me.  Q. 
How  many  times  did  he  tell  you  they  hadn't 
agreed?  A.  He  spoke  to  me  two  or  three 
times  Abaat  It  Q.  That  they  hadn't  agreed 
upon  ttie  terms  of  the  will?    A.  Yes,  sir." 

On  cross-examination,  he  testified:  "Q. 
When  you  say  to  the  court  Mr.  Marr  told  you 
they  had  not  agreed  on  the  terms  of  the 
will,  you  don't  mean  that  they  were  agree- 
ing as  between  themselves,  but  were  dis- 
cussing the  will,   as  to  what  they  would 
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put  In  It?  A.  I  don't  know  wbat  they 
meant;  no  idea  It  waa  to  be  the  terms  of 
the  will — not  a  thing.  Q.  And  he  never  said 
anything  to  yon  Indicating  that  they  had 
any  agreement  between  themselyes  or  the 
terms  of  the  agreement?  A.  Just  made  the 
statement  that  they  hadn't  agreed  npon 
the  will.  Q.  You  don't  know  whether  there 
was  any  agreement  between  them  or  not2  A. 
Never  heard  a  word  spoken  of  it." 

Porter,  one  of  the  witnesses  to  the  wills, 
testified !  "Q.  Tell  the  court,  as  near  as  you 
can  recollect,  what  was  In  the  will  of  Mr. 
Marr?  A.  As  near  as  I  can  recollect,  word 
for  word  as  It  was,  was  that  there  was  40 
acres  in  dividual  land  that  he  willed  to  his 
son  without  any  restrictions  any  way  at 
all,  and  he  made  provision — In  the  first  place, 
so  I  can  make  It  a  little  plainer,  they  made 
her  will  first,  and  in  her  will,  why,  she  left 
the  use  of  all  her  property  to  him  bis  life- 
time, provided  that  he  outlived  her ;  he  done 
the  same  thing  with  her,  if  she  outlived  him ; 
she  had  the  nse  of  his  property,  and,  to  the 
beet  of  my  recollection,  is  that  at  the  time 
of  his  death  or  her  death,  when  they  was 
both  done  with  it,  then  it  was  to  be  equally 
divided  amongst  the  children,  whatever  they 
might  have;  I  believe  the  wUl  said,  'What- 
ever they  might  have'  That  la  as  near  as  I 
know.  Q.  Excepting  the  40  acres?  A.  The 
40  acres  was  individual  property,  and  that 
went  to  Jnllns.  Q.  That  went  to  Julius?  A. 
Without  restrictions.  Q.  And  the  balance  of 
the  proi)erty  was  to  be  divided  equally 
amongst  the  children?  A.  Yes;  when  they 
was  both  done  with  It,  and  her  will  was  the 
same;  they  were  both  exactly  alike,  except 
the  40  acres  of  land,  as  near  as  I  can  recol- 
lect" Porter  also  testified  he  knew  nothing 
about  any  agreement  between  Mr.  and  Mrs. 
Marr,  or  why  they  made  the  wills  he  wit- 
nessed. 

Plaintiffs  offered  to  prove  by  each  of  them- 
selves that,  after  the  death  of  their  mother, 
Mrs.  Marr,  and  at  the  time  her  wUl  was 
read,  John  Marr  said  to  the  six  children: 
"I  have  made  a  will  in  which  I  have  provid- 
ed for  you  Just  the  same ;  are  you  satisfied?" 
and  they  all  said  "Yes.'" 

There  was  no  substantial  evidence  sup- 
porting the  allegations  of  the  petition  to  the 
effect  that  John  Marr  had  used  some  of  his 
wife's  money  without  her  authority,  and  was 
Indebted  to  her  prior  to  the  making  of  the 
wills  of  1895.  The  trial  court  expressly 
found  against  plaintiffs  on  this  issue. 

[1]  We  understand  counsel  to  agree  that, 
when  joint  and  mutual  wills  are  executed 
pursuant  to  a  definite  contract,  npon  suffl- 
oient  consideration,  and  one  testator  dies, 
and  the  other  takes  under  his  will,  equity 
will,  to  prevent  fraud,  specifically  enforce 
the  contract;  and  to  agree  that  there  must 
be  such  a  contract  before  equity  will  inter- 
vene. 

[2]  The  question  in  this  case  is  whether 
there  was  an  enforceable  contract  between 


John  and  Barbara  Marr  pursuant  to  which 
they  executed  their  wills  in  February,  1895, 
A  preliminary  question  debated  is  as  to  the 
quantum  of  evidence  necessary  to  establish 
such  a  contract  or  agreement. 

1.  There  is  no  pretense  there  is  or  was 
anything  on  the  face  of  either  of  the  wills 
indicating  it  is  other  than  an  ordinary  last 
will  and  testament  The  effort  in  this  case 
is  to  establish  by  parol  and  extraneous  evi- 
dence a  contract  so  affecting  John  -Marr's 
will  that  equity  will  deny  to  him  the  power 
to  revoke.  Revocability  is  one  of  the  dis- 
tinctive characteristics  of  wills.  It  is  neces- 
sary to  inquire  as  to  the  quantum  of  evi- 
dence essential  to  establish  a  contract  or 
agreement  of  such  character  as  to  warrant 
a  court  of  equity  in  granting  relief  like  that 
sought  in  this  case. 

Specific  performance  In  this  case  must  be 
decreed,  if  at  aU,  npon  the  theory  that  there 
was  an  agreement  not  expressed  in  the  wills 
themselves  and  Inconsistent  with  their  na- 
ture as  wills  and  of  such  character  as  to 
transform  that  which,  on  its  face,  la  a  will 
into  an  irrevocable  compact  On  principle, 
the  usual  rule  applied  in  other  cases  in  which 
it  is  sought  to  specifically  exitovfie  an  oral 
contract  in  the  face  of  a  writing  covering  the 
same  subject-matter  and  inconsistent  with 
such  contract  ought  to  govern  in  weighing 
the  evidence  in  this  case.  For  this  conclu- 
sion there  is  ample  authority. 

In  New  York  it  is  held  that  the  rule  ap- 
plied in  suits  to  enforce  an  agreement  to 
devise  property  in  a  particular  way  is,  as  to 
the  character  and  weight  of  the  evidence 
required,  applicable  in  cases  in  which  it  is 
sought  to  establish  the  making  of  mutual 
wills  pursuant  to  contract  In  Edson  v.  Par- 
sons, 155  N.  Y.  loc.  dt  668,  50  N.  B.  268, 
among  other  things,  the  court  said:  "A  gen- 
eral maxim,  which  equity  recognizes,  is  that 
a  testator's  will  is  ambulatory  until  his 
death.  It  is  a  disposition  of  property,  which 
neither  can,  nor  is  supposed  to,  take  effect 
until  after  his  death.  I  think  it  needs  no 
further  argument  to  show  that  to  attribute 
to  a  will  the  quality  of  irrevocability  de- 
mands the  most  indisputable  evidence  of  the 
agreement  which  is  relied  upon  to  change  its 
ambulatory  nature,  and  that  presumptions 
will  not  and  should  not,  take  the  place  of 
proof." 

In  WllwJn  V.  Gordon,  73  S.  0.  loc.  dt  160, 
63  S.  E.  81,  it  was  said:  "Such  contracts  may 
be  established  by  direct  proof  of  an  express 
promise  or  inferred  as  a  conclusion  of  fact 
from  the  circumstances  surrounding  the  par^ 
ties.  But,  where  a  contract  to  make  or  not 
to  revoke  a  will  is  set  up,  there  are  strong 
reasons  for  requiring  an  agreement  definite 
and  certain,  established  by  evidence  clear  and 
convincing." 

Speaking  of  such  contract  the  Supreme 
Court  of  Oregon,  in  Sappingfield  v.  King,  49 
Or.  loc.  dt  109,  110,  90  Pac.  150,  8  L.  E.  A 
(N.  S.)  1066,  said:  "In  such  &  case  the  agree- 
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ment  mnst  be  certain  and  definite,  and  the 
cpurt  must  bare  full  and  satisfactory  proof 
of  it" 

In  Herrick  r.  Snyder,  27  Misc.  Rep.  loc. 
dt.  464,  59  N.  Y.  Supp.  229,  It  was  said  that 
an  agreement  between  husband  and  wife  for 
mutual  wills  "must  bo  very  convincingly  prov- 
ed," and  the  same  rule  was  approved  In 
Everdell  v.  Hill,  27  Misc.  Rep.  loc.  clt  287, 
68  N.  T.  Supp.  447. 

In  Albery  v.  Sessions,  2  Ohio  N.  P.  loc. 
dt  240,  the  court  said:  "The  existence  and 
terms  of  the  contract  mnst  be  established 
by  the  most  clear  and  satisfactory  evidence." 

In  C!oveney  v.  Conlln,  20  App.  D.  0.  loc, 
clt  328,  It  was  held  that  "the  agreement 
must  be  complete,  definite  In  its  terms,  and 
proved  with  clearness  and  certainty." 

No  authority  to  the  contrary  has  come  to 
our  attention,  unless  what  is  said  In  the  case 
of  Bower  v.  (Daniel,  198  Mo.  loc.  dt  325,  95 
S.  W.  359,  is  to  be  so  considered.  In  that 
case  the  will  Involved  was  a  single  Instru- 
ment executed  both  by  husband  and  wife, 
and  In  the  course  of  the  opinion  Division  No. 
2  of  this  court  said :  "This  class  of  cases  Is 
distinguishable  from  that  class  in  which  a 
stranger  In  blood  seeks,  under  an  alleged  pa- 
rol agreement  with  the  deceased,  to  take  the 
property  of  the  latter's  heirs,  in  that  In  such 
cases  the  evidence  must  be  clear  and  con- 
vincing in  order  to  the  enforcement  of  the 
will,  while  in  this  class  of  cases  a  preponder- 
ance of  the  evidence  will  suffice.  In  the  case 
at  bar  the  intention  of  the  husband  and 
wife  is  clearly  shown  by  the  Joint  wllL  In 
Dufour  V.  Pereira.  1  Dick.  Ch.  419.  It  is  held 
that  when  a  husband  and  wife  make  a  joint 
will  of  their  separate  properties,  it  may  be 
presumed  from  the  will  itself  that  the  provi- 
sions made  by  the  one  were  Induced  by  the 
provisions  made  by  the  other.  As  was  said 
In  Carmlchael  v.  Cannichael,  supra  (72  Mich. 
76  [40  N.  W.  176,  1  L.  R.  A.  596,  16  Am.  St 
Rep.  628]):  'We  have  no  doubt  from  the 
two  wills,  that  the  mother  and  father  came 
to  a  mutual  understanding;  •  •  *  that 
tlie  making  of  one  will  was  an  Inducement  to 
the  making  of  the  other.' " 

In  this  It  appears  the  coiirt  seems  to  have 
confused  two  questions;  L  e.  (1)  that  as  to 
the  quantum  of  evidence  necessary  to  prove 
tbe  agreement  relied  upon;  and  (2)  that  as  to 
whether  the  fact  that  the  husband  and  wife 
executed  a  single  instrument  as  a  will  redp- 
cocally  disposing  of  the  property  of  both  was 
suffldent  evidence  of  such  agreement,  what- 
ever the  rule  as  to  the  weight  of  evidence 
required.  The  fact  is  neither  of  those  ques- 
tions was  presented  for  dedsion  in  that  case. 
Tbe  trial  court  had  expressly  found  the  joint 
will  was  executed  by  the  husband  and  wife 
pursuant  to  a  Compromise  agreement  set- 
tling diSTerencee  between  them  as  to  the  pro- 
vtslons  to  be  made  for  their  children,  and 
tfaat  it  was  made  In  consideration  of  mutual 
concessions.  The  record  did  not  show  that 
Aw  Mil  of  exceptions  had  even  be&i  filed,  and 


the  court  expressly  held  the  bill  was  net  b«- 
fore  it  and  the  evidence  could  not  be  con- 
sidered. It  also  held  that  the  trial  court's 
findings  must  be  treated  as  a  spedal  ver- 
dict In  these  drcumstances,  what  the  court 
said  respecting  the  w^ht  of  evidence  neces- 
sary to  establish  the  contract  set  up  and  re- 
specting tbe  suffidency  of  the  will  Itself  t9 
show  such  a  contract  was  obiter.  What  was 
said  as.  to  the  weight  of  evidence  necessary 
is  supported  by  neither  prindple  nor  author- 
ity, but  is  directly  opposed  to  both,  and  so 
much  of  that  decision  as  holds  that  a  mere 
preponderance  of  evidence  is  enough  to  prove 
an  agreement  like  that  relied  on  In  this  case 
and  In  that  is  overruled. 

[3]  So  far  as  that  case  holds  that  the  ex- 
ecution of  a  joint  Will  Is  enough  in  itself  to 
show  an  agreement  of  tbe  sort  mentioned.  It 
is  not  supported  by  the  authorities  cited. 
In  Dufour  v.  Perdra  the  "will  was  in  an  in- 
strument whidi  was  jointly  executed  by  hus- 
band and  wife,  and,  while  not  a  conclusive^ 
it  was  a  very  material  drcumstance  to  be 
considered"  (Bdson  v.  Parsons,  snpra,  165 
N.  T.  loc.  dt  568,  50  N.  B.  268),  and  "the 
wUl  Itself  contained  words  indicating  an  in- 
tention to  make  a  binding  contract"  (Wilson 
V.  Gordon,  73  S.  O.  164,  53  S.  B.  79),  and  the 
surrounding  drcumstances  were  also  signif- 
icant 

By  inadvertence,  the  court,  in  Bower  v. 
Daniel,  In  quoting  from  Carmlchael  v.  Car- 
mlchael, 72  Mich.  loc.  clt  83,  40  N.  W.  176, 
1  li.  R.  A.  596,  16  Am.  St  Rep.  528,  omitted 
words  which,  when  Included,  end  the  use- 
fulness of  that  dedsion  as  support  for  the 
conclusion  In  aid  of  which  the  court  cited  it 
The  Michigan  court  said:  "We  have  no 
doubt  from  the  two  wills  and  their  term»,  and 
the  oral  evidence  eoTinecting  them-,  that  the 
father  and  mother  came  to  a  mutual  under- 
standing," etc.  The  italicized  words  tbe 
court  In  Bower  v.  Daniel,  overlooked  in  quot- 
ing from  the  Carmlchael  Case.  Those  words 
show  there  was  oral  evidence  in  tbe  case,  up- 
on wbldi  the  court  relied  in  part  for  its  con- 
dusion.  The  existence  of  an  oral  agreement 
pursuant  to  which  the  wills  considered  In 
that  case  were  alleged  to  have  been  execut- 
ed was  in  issue  and  the  oral  evidence  on 
this  issue  is  not  stated  In  the  opinion.  That 
case  is  no  authority  for  the  second  mentioned 
position  taken  by  this  court  In  Bower  v.  Dan- 
iel. 

As  said  In  a  quotation  above  set  out  from 
Bdson  V.  Parsons,  the  simple  fact  that  hus- 
band and  wife  executed  a  single  instrument 
as  their  will  is  evidence  of  an  agreement  but 
alone,  is  not  condusive.  In  so  far  as  Bower 
V.  Daniel  intimates  the  contrary,  it  is  over- 
ruled. This  question  is  discussed  because 
of  the  contention  that  the  rule  stated  in  Bow- 
er V.  Daniel  is  tbe  law,  and  the  further  con- 
tention that  the  same  rule  applies  with  equal 
force  to  separate  wills,  reciprocal  in  charac- 
ter, executed  simultaneously  by  husband  and 
wife. 
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[4]  We  hold  that  what  Is  said  on  the  sub- 
ject in  Bower  ▼.  Daniel  Is  not  the  law,  and, 
further,  that  the  reciprocal  character  of  sepa- 
rate wUls,  U  proved,  Is  not  so  significant 
evidence  that  they  were  executed  pursuant 
to  contract  as  is  the  execution  In  a  single 
Instmment  of  the  Joint  will  of  husband  and 
wife.  This  is  evidoit  from  the  mere  state- 
ment of  the  case. 

2.  In  order  for  this  decree  to  stand.  It  must 
appear  that  the  wills  of  John  and  Barbara 
Marr  were  executed  pursuant  to  a  contract 
supported  by  a  sufficient  conslderatlou,  and 
certain  and  definite  in  its  terms.  40  Cyc.  p. 
2118.  While  direct  evidence  of  the  existence 
of  such  a  contract  is  not  Indispensable,  yet 
the  contract  must  be  proved  by  evidence 
measuring  up  to  the  standard  fixed  by  the 
authorities  cited  and  principles  adverted  to 
in  the  preceding  paragraph.  Is  such  a  con- 
tract so  proved  in  this  case? 

[5]  The  witness  Porter  knew  nothing  and 
heard  nothing  of  any  agreement  between 
Barbara  and  John  relating  to  the  wills  they 
executed  and  he  witnessed  February  S,  1895. 
The  testimony  of  the  witness  Stlgall  that 
John  Marr  told  him  he  and  his  wife 
had  "agreed"  upon  what  they  wanted  in  the 
wills  is  to  be  understood  in  the  light  of  all 
bis  testimony:  First,  in  answer  to  a  direct 
question,  the  witness  said  he  didn't  "think 
be  (John  Marr)  ever  said  anything  about 
an  agreement,"  and  subsequently  he  testified 
be  "never  heard  a  word  spoken  of  an  agree- 
ment between  John  and  Barbara.  Again 
Stlgall  testified  he  did  not  remember  any- 
thing in  John  Man's  wlU  of  February  5, 
1895,  different  from  the  will  of  February, 
1897,  which  was  in  Evidence,  and  that  will 
gave  to  Julius  Marr  the  property  plaintiffs 
are  now  seeking  to  recover.  Stlgall  drew 
both  WU1&  His  testimony  and  the  will  of 
1897,  drawn  by  him,  indicate  he  is  a  man  of 
intelligence.  It  is  strange,  if  he  knew  of 
any  agreement  -carried  into  effect  by  the  will 
of  1895  and  violated  by  the  will  of  1897,  that 
he  should  have  utterly  forgotten  drawing  the 
will  of  1897.  It  was  admitted  by  him  to  be 
In  his  handwriting.  It  is  reasonable  to  sup- 
pose that,  if  he  knew  the  will  of  1895  was 
drawn  to  carry  out  a  contract  between  Bar- 
bara and  John,  the  will  of  1897,  separately 
executed  by  John,  would  not  have  been  like- 
ly to  have  escaped  the  memory  of  the  wit- 
ness entirely  if  it  differed  from  the  former 
will  in  any  material  respect 

The  statement  of  John  Marr  to  which 
plaintiffs  offered  to  testify  had  no  bearing 
upon  the  question  of  the  existence  of  an 
agreement  between  John  and  Barbara,  and, 
if  made,  is  directly  contradicted  by  the  wit- 
nesses Stlgall  and  Porter,  who  testify  John 
Marr's  will  gave  defendant  the  40  acres  John 
owned. 

The  testimony  of  Porter  that  the  wills 
each  contained  a  provision  that  "whatever 
they  might  have,"  except  John's  40  acres* 


was  to  be  divided  among  the  six  children 
is  of  little  weight,  in  view  of  his  further 
testimony  that  both  wills  were  "exactly 
alike"  In  this  respect,  "as  near  as  he  could 
recollect,"  and  of  the  further  fact  that  Bar- 
bara Marr's  wlU,  offered  in  evidence,  con- 
tained no  such  language,  but  merely  disposed 
of  280  acres  of  land  without  reference  to 
any  other  property  she  had,  if  any,  or  might 
thereafter  acquire. 

Further,  plaintiffs  plead  a  contract  where- 
by all  the  property  of  John  and  Barbara  was, 
after  the  death  of  both,  to  be  divided  equally 
among  the  six  children,  plaintiffs  and  defend- 
ant Plaintiffs  clearly  proved  that  the  will 
of  John  Marr,  contract  or  no  contract,  was 
not  drawn  on  that  theory.  Porter  and  Stl- 
gall both  testified  that  by  his  will  he  gave 
the  remainder  in  his  40  acres  to  defendant 
solely. 

Under  the  wlU  of  Barbara  Marr,  John 
Marr  took  nothing  to  which  he  was  not  en- 
titled as  tenant  by  the  curtesy.  The  remain- 
der in  Barbara's  land  was  given  to  her  six 
children.  Under  John  Marr's  will  his  prop- 
erty goes  to  his  only  son.  The  fact  the  vrtlls 
were  made  on  the  same  day  and  that  in  each 
the  maker  of  the  other  was  given  a  like  es- 
tate in  the  property  devised  is  evidence  of 
concert  of  action,  but  not  sufficient  to  prove 
the  existence  of  a  binding  contract  There 
is  not  sufficient  evidence  there  was  any  agree- 
ment, and  no  satisfactory  evidence  of  what 
the  wUl  of  John  Marr  contained,  even  could 
it  be  assumed  it  wag  executed  pursuant  to 
some  agreement 

In  these  circumstances,  a  court  of  equity 
has  no  power  to  decree  specific  performance. 

The  decree  is  reversed. 

BROWN,  C,  having  been  of  counsel,  not 
sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  O.,  is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur;  LAMM,  J.,  in 
separate  opinion. 

LAMM,  J.  The  following  observations  are 
submitted:  In  the  instant  case  the  doctrines  of 
Bower  v.  Daniel,  198  Mo.  289,  95  S.  W.  347, 
are  exploded  in  certain  particulars.  It  is 
held  in  the  instant  case  that  what  is  said  in 
that  case  on  the  quantum  of  proof  necessary 
to  enforce  the  performance  is  specie  of  a 
foint  will,  as  against  a  party  who  enjoyed 
benefits  thereunder,  is  obiter  dictum,  because 
(the  learned  commissioner  says)  the  evidence 
did  not  come  up  absent  a  proper  abstract  in 
that  case,  hence  Division  2  had  not  before  it 
the  question  of  the  amount  and  sufficiency  of 
the  evidence.    As  to  that  I  say: 

Whether  the  observations  of  Division  2  in 
that  behalf  in  the  Bower-Daniel  Case  were 
obiter  dicta  pure  and  simple,  or  oDlter  at  all, 
or  merely  obiter  of  such  a  class  that  the  line 
of  demarcation  between  them  aad  sound  ex- 
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position  la  shadowy,  it  Is  not  my  purpose  to 
discuss.  What  I  do  say  Is  that  the  criti- 
cism of  that  Bower-Daniel  Case  In  the  in- 
stant case  on  the  question  suggested  is  it- 
self unmistakable  and  palpable  obiter.  It 
is  obiter  against  obiter  If  the  Bower-Daniel 
Case  side-stepped  Into  obiter  at  all.  Now  obi- 
ter against  obiter  merely  setteth  the  matter 
at  large,  and  avails  nothing.  Observe,  the  In- 
stant case  is  not  one  concerning  a  "Joint  will"; 
ergo '  has  nothing  to  do  with  quantum  or 
character  of  proof  necessary  to  specifically 
enforce  such  a  wllL 

If  the  mere  fact  of  executing  a  Joint  will 
is  not  of  Itself  sufficient  to  establish  an  agree- 
ment to  make  reciprocal  wlUs,  and  does  not 
thereby  make  one  will  a  consideration  for  the 
other,  so  that  the  Joint  wlU  Is  no  longer  am- 
bulatory so  far  as  the  party  who  has  received 
benefits  thereunder  Is  concerned,  then  we 
should  so  rule  in  some  case  where  the  ques- 
tion la  held  in  Judgment  as  decisive  and  not 
in  a  case  where  there  is  no  such  will  or  ques- 
tion, as  here;  for  self -evidently  a  Joint  will 
stands  on  a  different  foot  than  two  wills  that 
happen  to  be  executed  cotemporaneously. 

Besides  that,  one  division  of  this  court 
should  not  attempt  to  overrule  the  other  with- 
out sending  the  case  into  banc,  whereby  the 
court  as  a  whole  can  be  made  to  speak  a 
single  authoritative  voice,  and  not  a  double 
one,  as  we  will  now  do.  The  mischief  of 
doing  that  way  la  animadverted  upon  in  Oasa 
V.  Evans,  244  Mo.  loc.  dt  352,  149  S.  W.  628. 
To  sail  well  the  two  wings  of  the  court 
should  flap  together.  (I  use  the  figure  merely 
to  illustrate,  and  not  to  designate  the  court 
as  a  bird.)  The  theory  that  one  division  of 
this  court  can  overrule  the  other  is  unsound, 
and  tends  to  chaos.  The  correct  course  is 
pointed  out  in  Feller  r.  Lee,  226  Ifo.  loc.  dt 
834,  124  S.  W.  1129. 

I  agree  to  the  final  conclusion  reached  In 
the  Instant  case,  but  dissent  from  that  part  of 
the  opinion  overruling  the  Bower-Daniel 
Case. 


WANGEB  et  «L  ▼.  MARE  et  aL    <No.  16,393.) 

(Siipreme  Court  of  Missouri,  Division  No.  1. 

April  2,  1914.     Rehearing  Denied 

April  13,  1914.) 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;  Wm.  D.  Rusk,  Judge. 

Suit  for  specific  performance  by  Frederick  S. 
Wanger  and  others  against  Julius  Marr  and 
others.  From  a  decree  for  plaintiffs,  defend- 
ant Marr  appeals.     Reversed. 

BLAIR,  C.  This  is  a  second  appeal  taken  in 
the  case  of  Wanger  t.  Marr,  166  S.  W.  1027,  de- 
cided this  day. 

It  appears  that  the  court  amended  its  judg- 
ment, apparently  -without  notice,  after  the  mo- 
tions for  new  trial  and  in  arrest  were  overrul- 
ed, so  as  to  show  the  appointment  of  a  referee 
in  the  original  jud^ent.  On  motion  thi.s 
amendment  was  eliminated,  and  a  referee  ap- 
pointed under  a  separate  order.  It  is  supposed 
this  leaves  two  judgments  in  the  record. 

For  the  reasons  given  in  Wanger  v.  Marr,  No. 


16,392,  and  to  prevent  any  uncertain^  in  the 
record,  an  order  of  reversal  is  entered  on  this 
appeal  also. 
Reversed. 

BROWN,  C,  liaving  been  of  counsel,  not  sit- 
ting. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


HBMAN  CONST,  CO.  t.  CITY  OF  ST.  LOU- 
IS.   (No.  16483.) 

(Supreme  Court  of  Missouri,  Divldon  No.  1. 
March  8,  1914.) 

1.  Indemnity  (J  3*)— Public  Impbovkmbnts— 

CONTBAOTS— iNDinCNITT    PBOVISIOW— VALID- 
ITY. 

An  agreement  by  a  sewer  contractor  with  a 
city,  to  indemnify  the  city  for  injuries  to  third 
persons  resulting  from  the  contractor's  negli- 
gence in  constructing  the  sewer,  does  not  con- 
travene public  policy,  and  is  valid. 

[Ed.  Note.— For  other  cases,  see  Indemnity. 
(3ent.  Dig.  f  g  2-6 ;   Dec.  Dig.  {  8.*] 

2.  Indemnity   (|   9*)  —  Indsunhtoation   or 
City— Extent  of  Liability. 

Under  a  provision  in  a  sewer  contract  ex- 
ecuted with  a  city,  binding  the  contractor  to 
obey  laws  controlling  thdse  engaged  in  the  work, 
and  to  indemnify  the  city  against  all  suits 
brought  on  account  of  any  injuries  sustained  be- 
cause of  any  act  or  omission  of  the  contractor  in 
doing  the  work,  the  contractor  oould  not  recover 
against  the  city  for  one-half  of  a  joint^udgment 
against  it  and  the  city,  for  personal  injuries  sus- 
tained by  the  contractor's  negligence. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  II  18.  17;   Dec.  Dig.  §  9.*] 

8.  Municipal  CoBPOBATioira  (i  788*)— Latbb- 

AL  Support— Neglioehoe. 

The  failure  of  a  sewer  contractor  to  notify 
a  property  owner  of  his,  intention  to  excavate 
near  and  below  the  level  of  the  foundation  of 
the  owner's  building  was  actionable  negligence, 
if  injury  resulted  from  such  excavation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1547-1649.  1661; 
Dec.  Dig.  I  733.*] 

4.  Municipal  Cobpobatiowb  (|  362*) — C3oN- 

BTBUOTION. 

A  sewer  contract  should  be  construed  ac- 
cording to  the  usual  import  of  its  language. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  883;  Dec.  Dig.  | 
352.*] 

6.  INDEMNITY  (j  9*)— SEWEB  OONTBAOTS— LlA- 

bility. 

A  contractor,  suing  to  recover  from  a  city 
one-half  of  a  judgment  against  the  contractor 
and  a  city,  which  the  contractor  was  compelled 
to  pay,  for  injuries  to  property  abutting  on  an 
alley  by  the  contractor's  omission  to  give  notice 
to  the  owner  of  intention  to  excavate,  cannot 
escape  liability  on  the  ground  that  there  was  a 
discrepancy  between  the  actual  width  of  the 
alley  and  that  given  to  it  in  the  specifications, 
since,  unless  the  contract  covered  the  excavation 
causing  the  injury,  the  contractor  had  no  author- 
ity to  make  it,  and  hence  the  contractor  cannot 
recover  herein. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  ${  16,  17;  Dec.  Dig.  |  ».•] 

Appeal  from  St  Louis  Circuit  Court; 
Hugo  Mnench,  Judge. 


*E>or  other  oases  see  ume  topic  and  aactlon  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-Mo.  Sertes  ft  Rep'r  IndazM 
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Action  by  the  Heman  Constmctlon  Com- 
pany agalnat  tbe  City  of  St.  Liouls.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Beversed. 

William  E.  Baird  and  Truman  P.  Toung, 
botli  of  St  Louis,  for  appellant  Bodgers  & 
Koerner,  of  St  Louis,  tor  respondent 

BIjAIR,  C.  Under  a  contract  with  de- 
fendant, plaintiff  in  oonstructlng  a  sewer 
excavated  along  the  lot  line  of  property  own- 
ed by  a  Mrs.  Gerst  and,  as  a  result  a  build- 
ing erected  on  the  lot  was  damaged.  Neith- 
er plaintLff  nor  defendant  had  notified  Mrs. 
Oerst  of  the  intent  to  excavate,  and  in  these 
circumstances  the  latter  recovered  a  Joint 
judgment  against  the  present  i^alntiff  and 
defendant  for  the  damage  to  her  property, 
and  the  plaintiff  here,  having  been  compelled 
to  pay  that  Judgment,  brought  this  action 
against  the  dty  to  recover  one-half  the 
amount  therectf.  From  a  Judgment  for  plain- 
tiff, the  dty  has  appealed. 

One  of  the  general  stipulations  in  the  con- 
tract under  which  plaintiff  constructed  the 
■ewer  in  question  was  as  foUows :  "The  first 
party  [the  present  plaintiff]  will  be  required 
to  observe  all  dty  ordinances  in  relation  to 
obstructing  streets,  maintaining  signals, 
keeping  open  passageways  and  protecting  tbe 
aame  where  exposed,  and  generally  to  ob^ 
all  laws  and  ordinances  controlling  or  limits 
Ing  those  engaged  on  the  works,  and  tbe  said 
first  party,  contractor  and  securities,  here 
expressly  bind  themselves  to  indemnify  and 
save  liarmless  the  dty  of  St  Louis  from  all 
suits  or  actions  of  every  name  and  descrip- 
tion brought  against  the  said  dty  for  or  on 
account  of  any  injuries  or  damages  received 
or  sustained  by  any  party  or  parties  by  or 
from  the  acts  of  said  contractor,  or  by  bis 
servants  or  agents  in  doing  the  work  herein 
contracted  for,  or  by  or  in  consequence  of 
any  negligence  in  guarding  the  same,  or  any 
Improper  materials  used  in  its  construction, 
or  by  or  on  account  of  any  act  or  omission 
of  the  said  contractor  or  Ids  servants  or 
agents."  Defendant  asked  an  Instruction  in 
the  nature  of  a  demurrer  to  the  evidence,  and 
also  requested  the  court  to  give  an  instruc- 
tion, to  the  effect,  in  substance,  that  tbe 
above-quoted  paragraph  of  the  contract  bar- 
red recovery.  Both  requests  were  refused, 
and  these  rulings,  and  others,  are  assigned 
for  error.  The  statute  (section  5431,  B.  S. 
1909)  provides  that  "defendants  in  a  Judg- 
ment founded  on  an  action  for  the  redress 
of  a  private  wrong  shall  be  subject  to  con- 
tribution, and  all  otber  consequences  of  such 
Jud^ent,  in  the  same  manner  and  to  the 
aame  extent  as  defendants  in  a  Judgment  in 
an  action  founded  on  contract"  Consider- 
able portions  of  the  briefs  are  devoted  to  the 
question  whether  this  case  falls  within  the 
statute  as  heretofore  interpreted  by  this 
court    In  the  view  we  take  of  the  ease  that 


question,  for  reasons  subsequently  to  bb  stat- 
ed, need  not  be  discussed. 

Neither  is  the  decision  In  Gerst  v.  City  of 
St  Louis  and  tbe  Heman  Construction  Com- 
pany, 185  Mo.  191,  84  S.  W.  34,  105  Am.  St 
Rep.  580,  conduslve  upon  tbe  question  now 
presented.  In  that  case,  so  far  as  the  dty 
was  concerned,  the  inquiry  was  as  to  the 
liability  of  the  dty  to  Mrs.  Gerst  for  dam- 
ages resulting  from  the  failure  of  the  dty 
to  perform,  or  have  its  contractor  perform, 
the  duty  to  give  notice  of  the  intent  to  exca- 
vate along  the  line  of  the  property  on  which 
the  Gerst  building  stood.  There  is  notliing 
In  that  case  which  militates  in  any  way 
against  the  right  of  the  dty  to  enforce  a 
bond  given  by  a  contractor  to  protect  the 
dty  from  loss  resulting  from  injnry  to  prop- 
er^ damaged  by  such  contractor  in  the 
course  of  tbe  work  be  engaged  to  perform. 

Tile  real  contentions  to  be  considered  are 
that:  (1)  The  quoted  provision  of  the  con- 
tract is  contrary  to  public  policy  and  void; 
and  (2).  even  if  valid,  that  provision  is  not 
applicable  to  tbe  cause  of  action  upon  which 
Mrs.  Gerst  recovered  Judgment 

[1]  1.  The  quoted  section  of  tbe  contract 
is  opposed  to  no  principle  of  public  policy. 
An  agreement  to  indemnify  a  dty  against 
liability  for  Injuries  to  third  persons  result- 
ing from  the  negligence  of  a  contractor.  In 
connection  with  the  construction  of  a  sewer, 
falls  well  within  tbe  prindple  applied  in 
Breeden  v.  Ins.  Co^  220  Mo.  loc.  dt  427  et 
seq.,  119  S.  W.  576,  and  cases  dted.  The  fact 
that  the  contractor  and  indemnitor  are  tbe 
same  person  does  not  affect  the  question. 

2.  The  remaining  question  is  simply  wheth- 
er the  contract  of  indemnity  covers  tbe  lia- 
bility for  wtiich  the  Judgment  respondent 
paid  was  recovered. 

[2]  By  its  contract  respondent  agreed  to 
observe  designated  ordinances,  "and  gener- 
ally to  obey  all  laws  and  ordinances  control- 
ling or  limiting  those  engaged  on  tbe  worka^ 
and  to  indemnify  the  dty  against  all  suits 
or  actions  of  every  name  and  description" 
brought  on  account  of  any  injuries  sustained 
by  any  person  by  reason  of  any 'act  of  re- 
spondent or  its  agents  "in  doing  the  work 
*  *  *  or  by  or  on  account  of  any  act 
or  omission  of"  respondent  or  its  servant^ 
or  agents. 

[3]  The  failure  to  notify  Mrs.  Gerst  of  the 
Intent  to  excavate  near  and  below  tbe  level 
of  the  foundation  of  her  building  was  negli- 
gence (Gerst  V.  St.  Louis,  185, Mo.  loc.  ^t 
208,  84  S.  W.  34,  105  Am.  St  Bep.  680),  and 
this  requirement  of  notice  was  one  of  the 
laws  applicable  to  respondent  in  the  work  in 
which  it  was  engaged  under  the  contract 
While  both  the  respondent  and  dty  owed  to 
Mrs.  Gerst  the  duty  of  notifying  her  of  the 
intended  excavation,  yet  as  t>etween  them- 
selves the  respondent  contracted  to  indemni- 
fy tbe  dty  against  liability  to  Mra.  Oerst, 
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and  all  others,  resulting  from  any  omission 
on  Its,  respondent's,  part  to  obey  all  laws  ap- 
plicable In  the  circumstances,  one  of  which 
was  that  requiring  notice  of  the  Intended 
excavation.  The  failure  to  notify  Mrs.  Gerst 
was  not  of  Itself  negligence.  It  was  absence 
of  notice,  plus  the  excavation  near  and  below 
the  levd  of  the  foundation  which  constituted 
the '  negligence.  Respondent  was  the  active 
agent  In  the  actual  work  of  excavating,  and, 
as  between  It  and  the  dty,  the  city's  liability 
to  Mrs.  Oerst  was  founded  upon  respondent's 
agency  for  the  city.  However  that  may  be, 
respondent's  contract  bound  It  to  indemnify 
the  dty  against  the  very  loss  for  which  the 
Judgment  it  paid  was  recovered,  and  It  can- 
not recover  in  this  case. 

The  case  of  Morton  v.  Traction  Co.,  20  Pa. 
Super.  Ct.  325,  is  dted  as  supporting  a  con- 
trary conclusion.  Some  general  language  Is 
employed  In  the  opinion  which  Is  not  in  har- 
mony with  what  has  been  said  but  the  facts 
in  that  case  were  very  different  from  those 
In  this.  That  case  fell  within  the  prlndple 
laid  down  by  the  Supreme  Court  of  Pennsyl- 
vania in  Perry  v.  Payne,  217  Pa.  252,  66  Atl. 
553, 11  L.  R.  A.  (N.  S.)  UTS,  10  Ann.  Cas.  589, 
1.  e.,  that  a  contract  of  indemnity  against 
personal  injuries  should  not  be  held  to  indem- 
nify against  the  negligence  of  the  indemnitee 
unless  it  is  so  expressed  In  unequivocal 
terms.  In  that  case  and  those  dted  in  the 
opinion  therein  it  is  pointed  out  that  the 
strict  rule  of  construction  employed  arises 
out  of  the  inherent  Improbability  that  an  in- 
donnitor  or  contractor  would  intend  to 
agree  to  indemnify  against  injuries  to  third 
persons  resulting  from  n%llgence  of  the  in- 
demnitee or  his  servants,  over  whom  the 
indemnitor  has  no  control.  The  theory  of 
such  dedslons  is  that  to  construe  the  bond  or 
contract  to  make  the  indemnitor  an  insurer 
against  the  acts  of  the  indemnitee  or  his 
servants  resulting  in  personal  injury  to  third 
persons  is  unreasonable,  since  such  a  con- 
tract would  expose  the  Indemnitor  to  liability 
"the  extent  of  whldi  would  be  uncertain,  in- 
definite, and  entirely  in  the  hands  of'  the  in- 
demnitee, and  against  which  the  Indemnitor 
would  have  no  means  of  protecting  himself. 
Such  a  contract  being  unreasonable  in  its 
nature,  courts  dedine  to  hold  reasonable  men 
have  entered  into  it,  unless  the  language  of 
the  agreement  leaves  no  reasonable  way  of 
escajpe  from  that  conclusion. 

The  facts  of  this  case  do  not  bring  it  with- 
in that  ruleb  There  is  nothing  Improbable, 
startling,  or  unusual  in  an  agreement  where- 
by a  contractor  undertakes  to  protect  a 
munidpality  from  Uablllty  for  damages  to 
the  property  of  third  persons  resulting  from 
his  own  acts  of  omission,  or  those  of  his 
employ^,  in  constructing  a  sewer. 

[4]  The  contract  in  tUs  case  ought  to  be 
construed  according  to  the  ordinary  and 
usual  import  of  the  language  in  which  it  is 
expressed.     So  construed,  that  contract  im- 


posed upon  the  contractor  the  duty  to  notify 
Mrs.  Oerst  of  the  excavation  intended  to  be 
made,  and  indemnified  the  dty  against  liabil- 
ity for  loss  by  reason  of  a  failure  to  perform 
that  duty. 

Whether  the  duty  to  give  notice  would,  in 
the  absence  of  the  contract,  have  rested  pri- 
marily upon  the  dty,  as  between  it  and  the 
contractor,  need  not  be  discussed,  Blnce  the 
contract  is  in  the  case.  City  o{  Brooklyn  t. 
Railroad,  47  N.  Y.  loa  dt  486*  487.  7  Am. 
Rep.  468. 

So  far  as  concerns  the  suggestion  that  the 
duty  to  give  notice  rested  upon  both  the  dty 
and  the  contractor,  and  therefore  both  were 
concurrently  negligent  and  equally  liable,  not 
only  to  Mrs.  Gerst,  but  also  with  relation  to 
each  other,  the  contract  of  indemnity,  as 
stated,  furnishes  one  answer.  Another  is 
found  in  the  language  of  the  court  in  Phoenix 
Bridge  Co.  v.  Creem,  102  App.  Div.  loc.  dt 
356,  92  N.  T.  Supp.  8S6,  affirmed  185  N.  X. 
580,  78  N.  B.  1110:  "While  there  are  some 
expresdoas  in  opinions  whidi  may  seem  to 
give  color  to  the  contention  stated  (i.  e.,  that 
the  absence  of  a  contract  for  indemnity  pie- 
duded  recovery),  I  think  the  general  trend  of 
the  dedslons  is  adverse,  and  that  the  liabil- 
ity which  results  from  the  mere  omission 
of  a  legal  duty  is  to  be  distinguished  for  the 
purposes  of  this  case  from  that  which  results 
from  personal  partldpatlon  in  an  affirmative 
act  of  negligence,  or  from  physical  connection 
with  an  act  of  omission  by  knowledge  of,  or 
acquiescence  in,  it  on  the  part  of  the  original 
contractor,  or  by  his  failure  to  perform  some 
duty  In  connection  with  it  which  he  may 
have  undertaken  by  virtue  of  his  agreement" 
And  It  was  held  that,  while  the  plalntitr  and 
defendant  were  equally  liable  to  the  travel- 
ing public,  "yet  as  between  themselves"  the 
contract  Imposed  the  duty  upon  defendant, 
and,  though  there  was  no  express  agreemoat 
to  indemnify,  plaintifC  could  be  denied  in- 
demnity only  "by  propf  that  It  did  in  fact 
partidpate  in  some  manner  in  the  omission 
beyond  its  mere  failure  to  perform  the  duty 
Imposed  on  both  by  law." 

[6]  It  is  argued  there  was  a  dlscrei>ancy 
between  the  width  of  the  alley  and  the  width 
ascribed  to  it  in  the  spedflcatlons,  and  that 
this  fact  absolved  the  contractor  from  liabil- 
ity for  not  complying  with  Its  duty  to  give 
notice.  If  the  contractor  was  not  proceeding 
under  the  contract,  the  dty  could  not  be 
liable  at  all;  and,  if  It  was  proceeding  under 
the  contract,  it  was  proceeding  under  aU  of 
It  The  narrowness  of  the  alley  brought  the 
excavation  nearer  the  wall  of  the  building 
injured,  and  this  the  contractor  saw  before  it 
began  to  excavate.  A  contract  with  a  dty 
to  perform  work  of  this  kind  must  be  in 
writing,  or  Is  void  from  the  beginning.  Sec- 
tion 2778,  R.  8.  1909.  Unless,  therefore,  the 
contract  covered  the  excavation  causing  the 
injury  to  the  building,  respondent  bad  no  au- 
thority from  the  dty  to  make  it,  and,  for 
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that  reason  also,  coald  not  reoorer  la  thla 
case.    The  Judgment  Is  reversed. 

BEOWN,  C,  concurs. 

PBB  CURIAM.  Tbe  foregoing  opinion  of 
BLAIR,  G.,  Is  adopted  as  the  ojdnion  of  the 
coort    All  the  Jndges  concnr. 


BCELB  et  aL  ▼.  RTLAKD  et  aL    (No.  16,473.) 

(Supreme  Oonrt  of  Missouri,  Division  No.  1. 
April  2,  1014.) 

L  Apfeaz  and  Ebbob  (S  1067*)— Qtjbstionb 

REVUCWABIX— lONOBIKO  OF  iHBTBtlOTIONS. 

Where  a  case  at  law  was  tried  to  the  court 
on  agreed  facts,  the  ignoring  of  requested  in- 
structions was  not  reversible  error,  since  the 
court  on  appeal  may  on  the  agreed  facts  affirm 
or  reverse  the  judgment  without  instructions. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  4229;  Dec.  Dig.  {  1067.*] 

2.  Afpkai.  and  Ebbob  (|  1170*)— Rivebsibu 
EiBBOB  —  Ebbobb  Matibiaixt  Amxmsa 
Mbbizs. 

An  error  to  be  reversible  must  materially 
affect  the  merits. 

[lid.  Note.— For  other  cases,  see  Appeal  and 
nrror,  Gent.  Dig.  H  4032,  4066,  4076,  4008, 
4101,  4464,  4640-4ol5;    Dec.  Dig.  |  1170.*1 

3.  WnxB  ({  7*)— Pbofebtt  Subjxot  to  Woi. 

— VeSTKO  RBMAINnEBS. 

One   taking   a   vested  remainder  under  a 
deed  on  the  delivery  thereof  may  devise  his  in- 
terest, though  be  dies  prior  to  the  life  tenant. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  11;   Dec.  Dig.  i  7.*] 

4.  Wills  (f  7*)— Pbopebtt  StTBjKcr  to  Will 

— CONTINOKHT  RSMAINDEBS. 

One  taking  a  contingent  renvtinder  which 
will  become  vested  on  the  contingency  that  he 
survives  the  Ufe  tenant  acquires  an  interest 
which  is  alienable,  subject  to  the  happening  of 
the  contingency;  but  his  interest  is  not  devisa- 
ble, for  a  will  takes  effect  only  at  the  death 
of  testator,  and,  in  the  event  of  his  death  be- 
fore the  death  of  the  life  tenant,  no  interest 
yiW  pass  under  the  wilL 

[Ed.  Note.— For  other  cases,  sm  Wills,  Cent 
Dig.  I  11;  Dea  Dig.  |  7.*] 

6.    DiXOS    (§   90*)— CoNBTBUCnOW— iNTBimON 

OF  Gbantob. 

The  court,  in  construing  a  deed,  must,  if 
possible,  give  effect  to  the  grantor's  intention 
ascertained  by  a  consideration  of  the  instru- 
ment as  a  whole,  the  object  to  be  subserved 
thereby,  the  circumstances  surrounding  the 
grantor,  and  by  taking  the  words  used  in  the 
sense  indicated  by  the  whole  instrument,  and 
giving  effect  to  ul  the  words  and  clauses  in 
tiie  instmment  if  that  be  possible,  and  recmcU- 
lag  one  clause  with  another,  if  that  can  be 
done,  without  straining  the  words  used. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S!  234-237,  247,  248;    Dec  Dig.  J  90.*] 

&  Dsina  (S  129*)— CoNBTBiTomoN— MKAiniio 

•r  WOBOB— Hkibs. 

Ordinarily  the  word  "heirs"  in  a  deed  is 
•us  of  limitation,  and  not  of  purchase;  but 
a  deed  may  show  by  its  context  that  the  word 
is  used  as  one  of  purchase,  and  equivalent  to 
children  or  grandchildren. 

[Ed.  Note.— For  other  cases,  see  Deeds.  C!ent 
Dig.  tf  881,  860-365,  416-436,  434,  436  Dec 
Dig.  {  128.*] 


7.  Dkkds    (I   95*)— CoirsTBVonoN— MiANiira 
OF  WoBDs— "Ob"— "Ano." 

To  ascertain  and  make  effective  the  inten- 
tion of  a  grantor,  the  word  "or"  in  his  deed  may 
be  read  '^d,"  or  vice  versa,  thongh  "or"  and 
"and"  are  not  interchangeable;  but,  when  the 
literal  reading  introduces  an  absurdity  or  hard- 
ship, the  one  word  may  be  used  as  a  substi- 
tute for  the  other,  if  thereby  the  obvious  in- 
tent ia  subserved,  and  no  obscurity  is  intro- 
duced. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  238,  241-254;  Dec  Dig.  {  95.*] 

8.  Dbbdb  (I  183*)  —  CoNsTBUonoN  —  Estates 
AcquiBKD. 

In  case  of  doubt,  the  law  favors  vested 
estates,  and  an  estate  created  by  a  deed  should 
be  held  to  vest  at  the  earliest  possible  mo- 
ment, unless  a  contrary  Intention  is  clearly 
manifested  therein. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  368-371;  Dec.  Dig.  |  188.*] 

9.  Deeds    (§    133*)— Constbuotion— Estatkb 
AcQtiiBED— "Contingent  Rxkaindbb." 

A  widow  conveyed  land  to  a  trustee  to  pay 
the  rents  for  the  support  of  an  imbecile  child 
for  life,  and  at  his  death  to  pay  the  rents  to 
herself  for  life,  and  on  the  death  of  both  the 
trust  should  terminate,  and  two-thirds  of  the 
property  should  go  to  a  son  and  daughter 
equally,  "or  to  their  heirs,"  should  they  or  ei- 
ther of  them  he  dead,  and  the  remaining  one- 
third  to  two  grandchildren  as  joint  tenants  and 
to  their  survivor  for  life,  with  the  remainder  to 
the  two  children  and  "their  heirs,  share  and 
share  alike  in  fee,"  and  any  funds  in  the  hands 
of  the  trustee  on  the  termination  of  the  trust 
should  be  paid  over  in  the  same  way,  except 
that  the  shares  of  the  grandchildren  should  be 
paid  to  them  absolutely.  The  deed  was  execut- 
ed in  consideration  of  love  and  affection.  Held, 
that  the  deed  conveyed  the  title  to  the  trustee 
dnring  the  life  of  the  imbecile  diild  and  widow 
and  the  son,  who  acquired  an  interest  in  the 
remainder,  acquired  only  a  contingent  remain- 
der, and  on  his  death  before  the  death  of  the 
imbecile  child  his  interest  terminated;  a  con- 
tingent remainder  being  one  whose  vesting  is 
by  the  term  of  its  creation  dependent  on  some 
contingency  which  may  or  may  not  happen 
within  a  prescribed  time  by  reason  whereof  its 
vesting  may  be  defeated. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  Si  368-371;   Dec  Dig.  g  133.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1503-1506;    voL  8,  p.  7615.] 

Appeal  from  Circuit  Court,  Lafayette 
(3ounty;   Samuel  Davis,  Judge. 

Action  by  Florence  B.  Eckle  and  others 
against  Legrand  Ryland  and  another.  From 
a  Judgm^t  for  plaintiffs,'  defendant  Cole- 
mtm  O.  Buford  appeals.  Reversed  and  re- 
Qumded,  with  dliectioos. 

Anil  ft  Aull,  of  Lexington,  for  appellant 
Chiles  &  Chiles,  of  Lexington,  for  respondent 
Llda  M.  Buford. 

LAMM,  J.  Partition.  In  the  Lafayette 
drctilt  court,  on  May  27,  1891,  Eusebia  N. 
Buford,  widow  and  owner,  executed  to  one 
Edwards,  as  trustee,  a  deed  to  lands  in  said 
county  and  duly  spread  it  of  record.  Ed- 
wards took  possession,  and  he  and  a  succes- 
sor in  trust  executed  the  trust  As  the  main 
question  hinges  on  whether  her  son,  Legrand 
0.,  took  a  vested  remainder  under  that  deed 
that  he  could  devise  in  case  he  died  prior 
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to  tbe  death  of  tbe  two  life  beneficiaries, 
WlUlam  M.  and  Ensebla  N.,  we  reproduce  the 
deed  to  speak  for  Itself,  thus: 

"Know  all  men  by  these  presents,  that  for 
the  purpose  of  providing  for  the  maintenance 
and  support  of  my  son,  William  M.  Buford, 
being  of  impaired  mind,  for  Ufe,  and  for  the 
love  I  bear  for  my  children  and  grandchil- 
dren hereinafter  named,  and  other  good  con- 
siderations thereto  moving,  and  also  for  and 
in  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid,  the  receipt  of  which  I  do 
hereby  acknowledge,  I,  Eusebia  N.  Buford, 
widow,  of  the  county  of  Lafayette  and  state 
of  Missouri,  have  this  day  granted,  bargain- 
ed, and  sold  and  do  hereby  grant,  bargain, 
and  sell  unto  EUsha  M.  Edwards,  of  said 
county  of  Lafayette  and  state  of  Missouri, 
as  trustee  for  the  purposes  hereinafter  men- 
tioned, the  following  described  real  estate 
and  property,  formerly  belonging  to  my  said 
son,  WlUlam  M.  Buford,  being  situate  and 
lying  in  said  county  of  Lafayette  in  the  state 
of  Missouri,  to  wit:  The  west  half  of  tbe 
northwest  quarter  of  section  numbered  one 
(1)  and  east  half  of  the  northeast  quarter 
of  section  numbered  two  (2),  both  in  town- 
ship numbered  fifty  (50),  and  range  number- 
ed twenty-five  (25);  also  the  northwest  quar- 
ter of  the  southwest  quarter  of  section  num- 
bered twenty-four  (24),  in  township  number^ 
ed  fifty-one  (51),  and  range  numbered  twen- 
ty-five (25). 

"The  said  EUsha  M.  Edwards,  as  trustee, 
to  take  and  receive  the  rents,  issues,  and 
profits  of  said  lands  and  premises,  and,  out 
of  the  same,  to  pay,  first,  tbe  taxes  that  may 
be  assessed  thereon,  the  necessary  and  proper 
cost  and  expense  of  keeping  tbe  said  prem- 
ises and  the  buildings,  fences,  and  other  im- 
provements thereon  in  good  and  proper  re- 
pair, tbe  costs  of  keeping  the  buildings  on 
said  property  properly  insured  against  loss 
by  fire,  storm,  and  other  casualty,  and  the 
necessary  costs  and  expenses  of  tbe  trustee- 
ship herein  provided  for,  and  the  balance 
shall  be,  by  the  said  trustee,  kept,  appropri- 
ated, and  used  for  the  proper  and  comfort- 
able support,  maintenance,  care,  clothing,  and 
keeping  of  my  beloved  son,  William  M.  Bu- 
ford, the  paymenC  of  his  medical  bills  and  his 
custody,  If  necessary,  in  an  asylum  for  tbe 
Insane,  and  for  all  other  psoper  and  neces- 
sary expenditure  to  keep  my  said  son  in  com- 
fort for  and  during  the  term  of  his  natural 
life.  At  the  death  of  my  son,  if  I,  the  said 
Eusebia  N.  Buford,  be  then  living,  then  the 
said  trustee  shall  use  and  appropriate  the 
net  rents.  Issues,  and  profits  of  said  land 
for  my  use,  and  shall  pay  over  the  same  to 
me,  for  my  Individual  use,  on  my  death, 
should  I  survive  the  said  WUliam  M.  Bu- 
ford, and,  on  his  death,  should  he  survive 
me,  the  said  trust  herein  provided  for  shall 
terminate,  and  the  title  to  the  said  real  es- 
tate and  property  shall  go  to  and  vest  in  my 
two  other  children,  Legrand  G.  Buford  and 
Florence  I.  Banks,  one-third  each,  or  to  their 


heirs,  should  they  or  ^ther  of  tbem,  bs 
dead,  and  the  remaining  one-third  shall  vest 
in  my  two  grandchildren,  Legrand  Ryland 
and  Buford  Ryland,  as  joint  tenants,  and 
to  their  survivor,  for  life,  with  the  remain- 
der to  my  two  other  children,  Legrand  G. 
Buford  and  Florence  I.  Banks,  and  theii 
heirs,  share  and  share  alike,  in  fee  simple 
forever.  Any  funds  on  hand  with  said  trus- 
tee, on  tbe  termination  of  this  trust,  is  to 
be  paid  over  and  disposed  of  in  the  same  way 
as  is  provided  for  the  disposition  of  the 
land,  except  that  the  share  of  the  said  Ry- 
land grandchUdxen  therein  shall  be  paid  to 
them  absolutely. 

"To  have  and  to  hold  the  said  real  estate 
hereby  conveyed,  and  all  the  rlj^ts,  privi- 
leges, and  appurtenances  thereto  belonging, 
unto  the  said  Ellsba  M.  Edwards,  as  trustee^ 
as  aforesaid,  for  the  purposes  of  this  trust 
for  and  during  the  natural  life  of  me,  the 
said  Eusebia  N.  Buford,  and  the  natural  Ufe 
of  the  said  William  M.  Buford,  as  herein- 
before provided,  and  to  my  said  cblldrea  and 
grandchildren,  as  hereinbefore  provided,  and 
to  those  who  take  tbe  shares  and  remainder 
in  fee,  and  tb^  heirs  and  assigns  forever. 
The  said  Eusebia  N.  Buford  hereby  cove- 
nanting to  and  with  said  trustee,  and  said 
other  parties,  and  their  heirs  and  assigns,  for 
myself,  my  heirs,  executors,  and  administra- 
tors, to  forever  warrant  and  defend  the  ti- 
tle thereto  against  tbe  lawful  claims  and  de- 
mands of  all  persons  whomsoever,  except  as 
against  the  taxes  thereon  for  the  year 
1891,  which  said  trustee  is  to  pay  out  of  said 
rents  and  profits. 

"In  testimony  of  all  which  I  hereto  sub- 
scribe my  name  and  afl3ix  my  seal  this  27th 
day  of  May,  A.  D.  189i." 

While  William  M.  Buford  was  yet  alive^ 
Legrand  G.  Buford  died,  to  wit.  In  Ocboiba, 
1909,  leaving  two  children  by  his  first  wife, 
dead,  and  a  widow,  the  plaintiff  Llda  M., 
and  a  wUL  The  two  children  are  the  idaln- 
tiff  Florence  D.  Eckle  and  the  defendant 
Coleman  6.  Buford.  As  the  two  Eckles,  hus- 
band and  wife,  and  tbe  widow,  Llda  M., 
claim  under  the  due  probate  of  tbe  will  of 
Legrand  G.  Buford,  to  the  exclusion  of  the 
son,  Coleman  G.,  we  let  the  will  also  speak 
for  itself,  thus: 

"I,  L.  O.  Buford,  of  Eldorado  Springs,  in  the 
county  of  Cedar  and  state  of  Missouri,  be- 
ing of  sound  mind  and  memory,  and  con- 
sidering the  uncertainty  of  this  frail  and 
transitory  life  do  therefore  make,  ordain, 
publish  and  declare  this  to  be  my  last  will 
and  testament: 

"First  I  order  and  direct  that  my  execu- 
trix hereinafter  named  pay  all  my  Just  debts 
and  funeral  expenses  as  soon  after  my  de- 
cease as  conveniently  may  be. 

"Second.  After  the  payment  of  such  fun- 
eral expenses  and  debts,  I  give,  devise  and 
bequeath  to  my  beloved  wife,  Idda  Buford, 
all  my  personal  property  (not  herein  except- 
ed) and  also  one-half  of  my  one-third  intet^ 
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est  In  two  hundred  acres  of  land  situate  in 
Lafayette  county,  Missouri 

"Srd.  I  wUl  and  bequeath  to  my  daugh- 
ter, Florence,  and  her  husband,  W.  R.  Eckle, 
the  other  one-half  of  my  Interest  in  two  hun- 
dred acres  of  land  situate  in  Lafayette  coim- 
ty,  Missouri. 

"4th.  To  Golonan  Eckle,  my  grandson,  I 
will  my  watch. 

"6th.  To  my  son,  C!oleman  G.  Buford,  I 
will  one  doUar. 

"6th.  In  case  of  the  death  of  my  wife, 
Lida  Buford,  before  the  sale  of  said  real  es- 
tate as  above  stipulated  then  I  will  that  my 
daughter,  Florence,  and  her  husband,  W.  R. 
Bckle,  shall  have  the  whole  of  said  interest 
In  said  reel  estate. 

"Lastly  I  make,  constitute  and  appoint  Lida 
Buford,  my  wife,  without  bond  to  be  execta- 
trix  of  this  my  last  will  and  testament,  here- 
by revoking  all  former  wills  by  me  made. 

"In  witness  whereof  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal  the 
2lBt  day  of  October  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  nine." 

On  March  16,  1910,  plaintiffs  bron^t  suit 
to  partition  the  land,  described  in  the  fore- 
going deed  of  trust,  making  Legrand  Ryland 
sole  defendant.  Afterwards  said  son  of 
Legrand  O.  Buford,  to  wit,  Colemau  0„ 
came  in  as  a  party  defendant.  He  filed  an- 
swer, claiming  to  tie  a  ootenant  with  plaln- 
ttfls  and  bis  codefendant,  Ryland.  Plain- 
tuts  joined  issue  thereon.  The  answer  of 
d^endant  Ryland  Is  unimportant,  as  be  rests 
satisfied.  As  the  controversy  primarily 
ranges  around  the  construction  of  the  fore- 
going deed,  and  secondarily  around  the  con- 
struction of  the  foregoing  will,  and  since  the 
claims  of  the  respective  parties  will  pres- 
ently appear,  the  pleadings  setting  them 
forth  are  unimportant 

Presently  such  proceedings  were  had  that 
an  interlocutory  judgment  In  partition  was 
entered  adjudging  that  Coleman  6.  took  no 
Interest  under  said  deed  of  his  grandmother 
or  under  the  will  of  his  father.  He  except- 
ed to  that  Judgment,  and  preserved  the  evi- 
dence upon  which  it  was  rendered  and  his 
exceptions  in  a  term  bill.  Afterwards  a  par- 
tition sale  was  made,  followed  by  an  order 
of  distribution  in  accordance  with  the  inter- 
locutory judgment  excluding  him.  There- 
upon, at  the  heels  of  the  final  judgment  ap- 
proving that  order  of  sale  and  distribution, 
be,  without  success,  filed  a  motion  for  a  new 
trial,  and  again  excepted,  and  in  apt  time 
filed  his  principal  bill,  and  in  due  form  ap- 
peals. 

The  facts  are  stipulated  and  have  been  al- 
ready outlined.  They  consist,  first,  of  said 
deed  and  will;  second,  of  facts  which,  for 
perspicuity's  sake,  we  set  forth  over  again  a 
little  more  in  detail  and  compactly,  thus: 
Elusebla  N.  Buford,  the  ancestor  and  com- 
mon source  of  title,  died  In  1895.  Four  chil- 
dren were  bom  to  her,  to  wit,  Legrand  O.  Bu- 
ford, Florence  L  Banks  (a  married  daugh- 


ter, a  plaintiff),  Vmilam  M.  Buford  (who 
died  single),  and  a  daughter  who  intermar- 
ried with  Mr.  Ryland,  and  died,  leaving  two 
children  by  him,  Legrand  (a  defendant)  and 
Buford  (who  died  prior  to  suit).  The  son  of 
Eusebia,  William  M.,  was  non  compos,  and 
died  after  his  brother,  Legrand  O.,  who, 
twice  married,  died  in  1909  testate  iii  Cedar 
county,  leaving  two  children  by  his  first  wife, . 
a  daughter,  Florence  B.,  aged  39  years,  in- 
termarried vrlth  one  Eckle  (both  plaintiffs), 
a  son,  Coleman  O.,  aged  41  years  (who  was. 
as  said,  made  a  defendant  on  his  own  mo- 
tion), the  above  will  duly  probated,  and  a 
widow  (the  plaintiff  Uda  M.).  WllUam  M. 
Buford  died  on  the  3d  day  of  March,  1910. 
Eusebla's  grandchild,  Buford  Ryland,  died 
on  a  date  not  given,  but,  as  said,  before  suit 

If  Legrand  6.  Buford,  dying  as  he  did 
before  the  beneficiary  last  surviving,  Wil- 
liam M.,  did  not  take  a  vested  remainder  un- 
der his  mother's  deed,  or  (put  differently)  did 
not  take  a  vested  interest  defeasible  on  con- 
dition subsequent  to  wit  his  death  prior  to 
the  termination  of  the  trust  then  his  will 
was  not  effective  as  a  devise  of  the  land,  and 
hence  his  widow  took  no  Interest  therein 
under  tha^  will,  and  appellant  takes  as  a 
purchaser  under  bis  grandmother's  deed,  and 
not  by  Inheritance  from  his  father;  hence 
the  judgment  is  wrong.  Appellant  stands  for 
that  hypothesis  and  construes  the  deed  ac- 
cordingly. 

Furthermore,  assuming  (for  the  purposes 
of  the  argument  alone)  that  Legrand  O.  Bu- 
ford took  a  vested  estate  under  his  mother's 
deed,  and  not  a  mere  contingent  one,  as  ap- 
pellant contends  on  the  hypothesis  just  put 
then,  for  that  turn,  the  position  of  appellant 
is  that  Legrand  O.,  did  not  include  in  his 
will  the  particular  one-third  Interest  made 
subject  to  the  Ryland  life  estate,  and  hence, 
as  to  that  third,  it  is  a  case  of  intestacy,  and 
the  judgment  is  wrong  in  that  aspect 

The  Interest  of  Florence  I.  Banks  is  not  in 
dispute.  The  life  interest  of  Legrand  Ryland 
in  one-third  was  commuted  into  cash,  and 
is  not  in  dispute.  If  appellant  be  right  in 
his  principal  contmtion,  then  his  sister,  Mrs. 
Eckles,  takes  by  purchase  under  the  grand- 
mother's deed  the  same  as  be.  Accordingly, 
will  or  no  will,  appellant  says  he  has  no 
substantial  controversy  with  her.  This  nar- 
rows the  controversy  to  one  between  him  and 
his  stepmother,  Lida  M.  Buford,  and  she 
alone  flies  a  brief  as  respondent  stating 
therein  the  questions  to  be:  "First  Did  Le- 
grand O.  Buford  take  a  vested  interest  in 
the  200  acres  of  land  which  be  could  dis- 
pose of  by  will?  Second.  Did  Lida  M.  Bu- 
ford take  one-half  of  that  interest  under  the 
will  of  her  husband,  Legrand  O.  Buford?" 

We  may  be  in  error;  but  we  infer  all  par- 
ties took  dovm  their  shares,  except  that  a 
receiver  was  appointed  below  and  took  charge 
of  the  stepmother's  share  in  the  proceeds 
of  the  sale  pending  appeal,  its  disposition  to 
abide  the  event 
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Any  sther  record  facts  peittnent  to  proposl- 
tlons  ruled  will  appear  in  due  course. 

/.  0/  error  tn  refuHng  to  cotialder  or  give 
tnttructiont. 

[1, 2]  Appellant  asked  Instructions  declara- 
tive of  the  law  on  his  constrnctlon  of  the 
deed  and  will  as  put  In  the  two  foregoing 
hypotheses.  The  court  neither  gave  nor  re- 
fused them,  but  Ignored  them.  Appellant 
complains  of  that  from  two  angles,  to  wit: 
First,  in  refusing  to  pass  on  them  at  all; 
second,  in  refusing  to  give  them. 

There  was  no  conflict  in  the  evidence.  In 
fact  the  case,  one  at  law.  Is  an  agreed  one. 
The  trial  was  to  the  court  Under  such  cir- 
cumstances the  agreed  facts  are  equivalent  to 
a  special  verdict,  and  the  only  function  of 
instructions  would  be  to  Indicate  whether  the 
trial  court  had  the  right  theory  of  the  law 
on  the  agreed  facts.  Now,  if  his  Judgment 
was  right,  then,  for  appellate  purposes,  his 
theory  of  the  law  was  either  bound  to  be 
right,  or,  if  not  right,  then  the  ratio  deciden- 
di matters  not  a  whit,  for,  as  we  have  here 
the  agreed  facts  as  well  as  the  Judgment, 
we  can  as  well  affirm  or  reverse  that  Judg- 
ment without  instructions  as  'with  them. 
In  such  case  we  can  "administer  the  true 
law."  Cox  V.  Sloan,  158  Mo.  loc.  cit  429, 
67  S.  W.  1066.  To  be  reversible  error,  the 
error  mast  materially  affect  the  merits,  and 
it  is  plain  enough  that  a  refusal  of  instruc- 
tions interpreting  the  deed  and  will,  or  the 
refusal  to  pass  upon  them  one  way  or  the 
other,  could  not  materially  affect  the  merits 
on  an  agreed  case.  The  situation  Is  not 
new.  It  has  been  here  and  dealt  with  before, 
and  the  propositions  Jost  laid  down  are  sus- 
tained by  Baumhoff  v.  Railway  Co.,  171  Mo. 
loc.  cit  125,  71  S.  W.  166,  94  Am.  St  Rep. 
770 ;  State  ex  rel.  v.  Cummings,  161  Mo.  loc. 
cit  67,  62  S.  W.  29;  Kronenberg  v.  Hoffner, 
44  Mo.  loc.  dt  191  et  seq.  "Where  the  facts 
are  undisputed,"  says  Bliss,  J.,  in  that  case, 
"the  decision  of  the  court,  if  wrong,  Is  error 
of  law,  whatever  may  be  the  formal  declara- 
tions of  law  or  whether  there  be  any."  And 
from  the  same  Judge  we  have,  in  Aubuchon 
V.  Bender,  44  Mo.  670,  this:  "No  agreed 
statement  of  facts  can  fix  a  conclusion  of 
law." 

If  the  case  bad  not  been  an  agreed  case,  or 
if  the  evidence  had  been  conflicting,  a  dif- 
ferent rule  might  obtain.  Snddath  v.  Robert- 
son, 118  Mo.  loc.  cit.  293,  24  S.  W.  161.  Cases 
may  be  found  like  Hlsey  t.  Goodwin,  90  Mo. 
366,  2  S.  W.  666,  holding  it  error  to  refuse 
to  consider  instructions  in  a  law  case  tried 
to  the  court;  but  that  holding  runs  with  the 
fact  that  the  evidence  was  pro  and  con  in 
thlit  case.  Other  cases  may  be  found  where 
a  refusal  to  consider  instructions  was  taken 
as  tantamount  to  a  refusal  of  them.  Kar- 
riger  t.  Greb,  42  Mo.  44.  So  tliat  viewing 
the  instant  case  from  the  angle  of  refusing 
to  give,  or  from  that  of  refusing  to  consider 
(or  treating  it  as  a  case  with  no  instructions 
asked),  it  amounts  to  the  same  thing,  to  wit: 


The  merits  are  not  affected  by  mch  incident 
where,  as  here,  appellant  flies  a  motion  for  m 
new  trial,  raising  the  point  that  the  Judgment 
is  not  supported  by  the  evidence,  and,  as  here, 
saves  his  exception  to  overruling  it 

The  point,  being  without  substance,  is  dis- 
allowed. 

//.  Did  Legrand  Q.  Buford  take  a  vetted 
remainder  under  Ms  mother's  deed  to  Ed- 
toardsf 

[3,  4]  He  died  prior  to  his  brother  William. 
Edwards  was  seized  to  William's  use  during 
his  life.  If  Legrand  6.  Buford  took  a  vested 
remainder  on  the  delivery  of  the  deed  to 
Edwards,  trustee,  then  the  devise  in  his  will 
was  effective,  though  he  died  prior  to  Wil- 
liam. If,  on  the  other  hand,  Legrand  G.  Bu- 
ford took  only  a  contingent  remainder  (the 
contingency  being  that  he  survive  his  broth- 
er, William),  then,  while  such  contingent 
remainder  or  interest  (that  is,  the  mere 
"chance  of  having")  was  alienable,  subject 
to  the  chance  of  nothing  passing  on  the  con- 
tingency's not  happening  (Godman  v.  Sim- 
mons, 113  Mo.  loc.  dt  130  et  seq.,  20  S.  W. 
972;  Buxton  v.  Kroeger,  210  Mo.  loc.  dt 
251  et  seq.,  117  S.  W.  1147),  yet  such  contin- 
gent remainder  could  not  be  devised  for  the 
very  good  reason  that  a  wUl  is  ambulatory, 
revocable.  It  only  takes  effect  at  the  deatti 
of  testator,  and  in  this  case  the  same  event 
that  makes  the  will  effective,  to  wit,  death, 
malces  it  Impossible  for  the  contingency  on 
which  be  was  to  take  to  happen. 

[f]  The  main  question  in  the  case,  to  wit; 
was  there  a  vested  remainder  in  Legrand  G. 
Buford  created  by  his  mother's  deed?  tnms 
on  a  thorough  analysis  of  that  instrument, 
thereby  feehng  out  and  establishing  the  in- 
tent of  the  grantor.  Her  intention  is  the 
worthy  part,  the  prindpal  thing,  and,  how- 
ever difficult  the  task  of  ascertaining  it  it  is 
a  necessary  Judidal  task,  because  the  con- 
trolling maxim  is,  "The  intention  of  the  man 
is  the  soul  of  the  instrument"  (animus  horn- 
inls  est  anima  acripta);  and  the  rule  of  law 
is  that,  when  the  intention  of  the  grantor  in 
a  deed  or  the  testator  in  a  will  is  ascertained, 
then  the  bonnden  duty  of  a  Jndge  is  to  make 
that  intention  effective,  unless,  it  contravenes 
some  positive  rule  of  law. 

In  interpreting  deeds  and  wills,  the  fore- 
going rule  is  a  cardinal  one  to  which  all 
others  are  mere  aids.  Roberts  v.  Grume. 
178  Mo.  loc.  dt  679,  78  S.  W.  662;  Cox  v. 
Jones,  .229  Mo.  loc.  cit  62,  129  S.  W.  495; 
Chew  V.  KeUer,  100  Mo.  lot  dt  860,  13  S.  W. 
395.  Moreover,  In  chief  part  the  guiding- 
rules  in  discovering  and  uncovering  the  in- 
tent of  a  grantor  or  testator,  if  that  intent 
be  at  all  obscure,  are  these: 

(a)  The  construction  must  not  be  on  this 
or  that  part  of  the  instrument  to  Itself,  bat 
must  be  on  the  entire  instrument  from  side 
to  side,  end  to  end,  and  by  its  four  comers — 
anywhere,  eversrwhere,  within  its  top,  bottom, 
and  sides. 

(b)  The  object  to  be  subserve*  an*  tte- 
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drcamstances  snrroandlng   the   grantor  or 
testator  are  to  be  kept  in  view. 

(c)  His  words  are  to  be  understood  and 
taken  in  the  sense  indicated  by  the  whole 
Instrument. 

(d)  Effect  must  be  given  to  all  its  words 
and  clauses,  If  that  be  possible  in  reason, 
so  that  each  la  made  operative  and  effective 
to  some  purpose. 

(e)  The  best  mode  of  Interpretation  la  to 
reconcile  one  dause  with  another  where 
that  can  be  done  without  straining  the  words 
by  halrspun  theories  or  ovemlce  refinements. 

(f)  In  a  will,  more  than  in  deeds,  and  yet 
in  the  latter,  the  language  need  varies  so 
materially  and  so  much  that  precedents  are 
rarely  controlling  in  a  concrete  case  except 
as  they  may  furnish  general  aiding  rules. 
Therefore  the  best  interpretation  of  a  will 
or  deed  Is  the  instrument  itself. 

Agreeable  to  those  pronouncements  are: 
Cox  V.  Jones,  229  Mo.  loc.  dt.  62  et  seq.,  129 
S.  W.  495;  Armor  v.  Frey,  226  Mo.  loc.  dt 
666,  126  S.  W.  483;  FeUer  v.  Lee,  225  Mo. 
loa  dt  332,  124  S.  W.  1129;  Chew  v.  Keller, 
100  Ho.  loc.  dt  369,  13  S.  W.  395 ;  Bean  v. 
Kenmulr,  88  Mo.  loc.  dt  669 ;  Schorr  v.  Car- 
ter, 120  Mo.  loc.  dt  413,  25  S.  W.  538;  tJtter 
V.  Sldman,  170  Mo.  loc  dt  294  et  seq.,  70 
S.  W.  702 — which,  in  turn,  but  announce  the 
harmonious  sum  of  all  correct  modem  Ju- 
dicial exegesis  in  those  particulars. 

Quickened  and  admonished  by  those  gener- 
al principles,  attend  to  an  analysis  of  the 
deed.  Its  consideration  was  the  moral  duty 
the  mother,  Eusebia,  owed  to  her  unfortunate 
son,  William,  to  provide  for,  his  maintenance 
and  care  during  his  natural  life  out  of  the 
property  once  belonging  to  him.  Next,  her 
own  support  for  her  own  life.  The  other 
considerations  are  set  forth  as  follows:  "For 
the  love  I  have  for  my  children  and  grand- 
children hereinafter  named  and  other  good 
considerations  to  me  moving,"  and  the  nomi- 
nal sum  of  $1  paid.  It  is  argued  for  re- 
spondent that  there  is  no  indication  that  the 
mother  in  her  conveyance  had  in  mind  any 
other  grandchildren  then  those  "hereinafter 
named,"  to  wit:  Buford  and  Legrand  Ryland, 
whose  mother  (her  daughter)  was  dead.  It 
is  argued  for  appellant  that  that  Is  too  nar- 
row, too  starved  a  view  under  the  glow  of  all 
the  words  of  the  deed.  The  fact  being  that 
Eusebia  had  at  the  time  other  grandchildren, 
as  shown  by  this  record,  counsel  for  appel- 
lant point  to  that  provision  of  the  deed  which 
speaks  of  the  "hdrs"  of  Legrand  6.  Buford 
and  Florence  I.  Banks  as  within  the  range 
of  her  bounty,  should  either  her  son,  Legrand 
G.,  or  her  daughter,  Florence  I.,  be  dead 
when  the  life  uses  fell  in,  when  the  trust  be- 
came executed,  and  when  the  title  was  to 
vest — all  those  things  coming  to  pass  at  one 
and  the  same  stroke.  They  point  further  to 
the  fact  that  in  the  habendum  the  real  es- 
tate was  to  be  held  (not  only  for  the  children 
and  grandchildren  "as  hereinbefore  provided" 


but)  as  follows:  "And  to  those  who  take  the 
shares  and  remainder  in  fee,  and  their  heirs 
and  assigns  forever."  They  argue  that  those 
expressions  in  the  deed,  when  taken  with  the . 
warranty  dause,  running  In  favor  of  the 
trustee  "and  said  other  parties  and  their 
hdrs  and  assigns,"  and  espedally  when  taken 
in  connection  with  the  provision  relating  to 
the  time  when  "the  title  to  said  real  estate 
and  property  shall  go  to  and  vest  in"  Le- 
grand 6.  Buford  and  Florence  I.  Banks,  un- 
erringly indicate  that  Eusebia  had  in  mind 
grandchildren  other  than  the  two  Rylands. 

We  state  the  contentions  on  the  considera- 
tion phase  of  this  deed  as  one  useful  element 
in  leading  up  to  and  getting  at  grantor's  in- 
tent, not  for  the  purpose  of  letting  the  case 
turn  on  that  as  an  only  pivot,  but  because  of 
its  being  of  significance  tn  throwing  a  dry 
light  upon  the  main  dause  presently  consid- 
ered. In  leaving  this  phase  of  the  matter, 
we  observe:  The  natural  presumption  would 
arise,  we  think,  that  the  grandmother  had  not 
only  ties  of  love  and  affection  for  the  two 
Ryland  grandchildren  but  for  her  other 
grandchildren,  and  that  the  claims  of  affec- 
tion and  blood  between  her  and  all  of  them 
would  presumably  dictate  the  course  the  title 
should  take  under  the  same  or  similar  dr- 
cumstances.  Presumably,  we  think,  under 
similar  circumstances  (to  wit,  the  death  of 
her  son  or  other  daughter  prior  to  his  or  her 
bdng  vested  with  title)  she  would  want  the 
title  to  go  to  those  who  might  be  of  her  blood 
relatives,  to  wit:  Thdr  children,  or  at  least 
relatives  of  her  blood.  That  view  of  it  is 
within  the  reasoning  of  tisul,  J.,  in  Tillman  v. 
Davis,  95  N.  Y.  loa  dt  25,  47  Am.  Bep.  1. 

Under  the  statute  of  descents  and  distrib- 
ution title  descends  through  the  blood,  and 
that  statute  but  accords  with  the  law  of  na- 
ture. Hockaday  v.  Lynn,  200  Mo.  loc.  dt 
466  post  and  ante,  98  S.  W.  685,  8  L.  R.  A. 
(N.  S.)  117,  118  Am.  St  Rep.  672,  9  Ann.  Cas. 
775.  Preliminarily  we  deem  it  of  impor- 
tance, as  a  matter  of  a  priori  reasoning,  to 
note  the  absence  of  anything  in  this  deed  evi- 
dencing a  lack  of  love  and  affection  for  any 
of  her  other  grandchildren,  although  they 
were  impliedly,  though  not  expressly,  named 
in  the  conveyance.  If  this  be  so,  and  If  pre- 
sumably all  her  grandchildren  stood  on  a  par 
In  her  affection,  barring  the  one  fact  that  as 
to  the  Rylands  their  mother  was  dead,  then. 
If  any  of  her  other  children  should  also  die 
prior  to  the  time  for  the  vesting  of  the  title, 
there  Is  nothing  in  this  deed  showing  the 
grandmother  would  not  want  her  grandchil- 
dren to  take  in  lieu  of  thdr  ancestor;  it  be- 
ing allowable  to  reason  from  similar  to  sim- 
ilar. 

When  love  and  affection  enter  into  the  con- 
sideration of  a  deed,  its  flow  (and  the  objects 
of  it)  are  not  without  some  interpretative 
value.  In  Bean  v.  Kenmulr,  86  Mo.  loc.  dt 
669  (the  only  case  I  know  of  in  which  the 
writer  of  the  opinion  did  not  agree  to  his 
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own  opinion,  bnt  writing  one  way,  believed  the 
other  and  dissented),  it  was  said:  "It  Is  ap- 
parent that  the  actual  consideration  of  the 
•deed  Is  one  of  love  and  affection,  and  we 
must  find,  If  we  can,  the  course  the  grantor 
designed  and  intended  the  title  to  take."  In 
Huss  V.  Stephens,  51  Pa.  loc.  clt  289,  stress 
was  put  upon  the  consideration  of  a  deed 
expressed  to  be  the  love  and  affection  of  the 
grantor  for  his  grandchildren.  Says  Wood- 
ward, C  J.:  "He  intended,  by  that  sure  tok- 
en, that  they  should  take  an  estate  from  him. 
Had  he  named  them,  he  could  scarcely  have 
been  better  understood."  In  that  case  the 
grant  was  to  the  "heirs  of  Andrew  liantz,  Jr., 
son  of  tfie  grantor  then  in  full  Ufe." 

Coming,  now,  to  the  pivotal  clause  in  the 
deed,  we  will  presently  restate  it,  prefacing 
some  further  observations  by  way  of  analysis 
of  the  Instrument,  viz.:  The  conveyance  did 
not  create  a  dry  trust  to  be  at  once  executed 
under  the  statute  of  uses.  Contra,  it  was 
a  live  trust  burdened  with  manifold  duties 
and  responsibilities  on  the  part  of  the  trustee 
seised  to  uses.  The  primary  use  ran  in  fa- 
vor of  the  unfortunate  son,  during  bis  life, 
for  the  net  rents  and  profits  of  the  trust 
estate.  It  be  died  prior  to  the  mother,  there 
was  a  like  use  in  her  favor  during  her  life. 
Observe,  up  to  this  point  in  the  deed,  to  wit, 
her  death  or  his  death  (outside  of  the  consid- 
eration clause  of  the  deed),  tbere  were  no 
words  tending  to  show  the  course  the  whole 
title  should  take  on  the  equitable  Ufe  estate 
falling  in.  In  many  deeds  that  peculiarity  is 
not  present;  but  it  Is  present  here,  is  to  be 
.reckoned  with,  and  stands  to  be  assigned 
some  office.  When  the  surviving  owner  of 
this  equitable  life  estate  dies,  it  was  at  that 
moment  the  grantor  for  the  very  first  time 
takes  up  the  question  of  what  was  to  become 
of  the  title,  up  to  that  time  vested  in  the 
trustee.  She  then  for  the  first  time  speaks 
of  title  and  the  vesting  of  title.  Attend  to 
her  words,  viz.:  "•  •  •  On  my  death, 
should  I  survive  the  said  William  M.  Buford, 
and,  on  his  death,  should  he  survive  me,  the 
said  trust  herein  provided  for  shall  termi- 
nate, and  the  title  to  said  reel  estate  and 
property  shall  go  to  and  vest  in  my  two  oth- 
er children,  Legrand  G.  Buford  and  Florence 
I.  Banks,  one-third  each,  or  to  their  heirs, 
should  they  or  either  of  them  be  dead,  and 
the  remaining  one-third  shall  vest  in  my 
two  grandchildren,  Legrand  Ryland  and  Bu- 
ford Ryland,  as  joint  tenants,  and  to  thdr 
survivor,  for  life,  with  the  remainder  to  my 
two  other  children,  Legrand  O.  Buford  and 
Florence  I.  Banks,  and  their  heirs,  share  and 
share  alike.  In  fee  simple  forever.  Any  funds 
on  hand  with  said  trustee,  on  the  termination 
of  this  trust.  Is  to  be  paid  over  and  disposed 
of  in  the  same  way  as  is  provided  for  the 
disposition  of  the  land,  except  that  the  share 
of  the  said  Ryland  grandchildren  therein 
shall  be  paid  to  them  absolutely." 

Under  that  conveyance^  where  was  the  title 


up  to  the  time  of  William's  deafbT  Clearly 
in  the  trustee.  Vest  means  to  aecme  to,  to 
be  fixed,  to  take  effect  Black's  U  Diet.  (2d 
Ed.)  tit  "Vest"  Now,  when  was  the  title  to 
vest,  to  be  fixed,  in  any  one  else?  CSearly  on 
the  termination  of  the  trust  In  whom  waa 
it  then  to  vest  by  the  express  command  of  the 
grantor,  who  dominated  the  situation?  Clear- 
ly in  Legrand  G.  Buford  and  Florence  L 
Banks,  one-tblrd  to  each,  but,  observe  (for 
thereby  weighty  matter  hangs),  only  on  a  con- 
tingency, to  wit:  On  the  contingency  of  their 
being  alive.  The  title  goes  and  vests  in  the 
alternative.  Thus,  if  they  are  alive,  then  to 
or  In  them.  Otherwise,  what  becomes  of  it? 
Look  again  to  the  words  of  the  deed,  to  wit: 
"Or  to  their  heirs,  iKovld  they  or  either  of 
them  he  dead."  When  the  grantor  passed 
from  the  two-thirds  interest  to  the  Ryland 
one-tblrd,  out  of  which  another  life  estate 
was  carved  (to  wit,  a  Joint  one  with  the 
right  of  survivorship),  the  phraseology  of  her 
deed  changes  somewhat,  and  the  remainder 
runs  "to  my  two  other  children,  Legrand  Q. 
Buford  and  Florence  I.  Banks,  and  their 
heirs,  share  and  share  alike,  in  fee  dmple 
forever."  It  will  be  observed  that  in  the  first 
Instance  the  word  "or"  is  used,  followed  by, 
"to  their  heirs,  should  they  or  either  of  them 
be  dead,"  and  in  the  next  Instance  the  word 
"and"  is  used,  and  nothing  is  said  about  tbe 
death  of  Legrand  G.  Buford  or  Florence  I. 
Banks,  but  the  "and"  is  followed  by,  "their 
heirs,  share  and  share  alike,  in  fee  simple 
forever." 

There  was  another  contingency  in  the  mind 
of  grantor,  namely:  That  the  trustee  might 
be  in  funds  when  bis  trust  terminated. 
What  disposition  was  be  to  make  of  them? 
They  were  to  be  paid  over  and  disposed  of  in 
the  same  way  provided  for  the  disposition  ot 
the  land,  except  the  Ryland  share  was  to  be 
paid  to  them  absolutely.  There  Is  nothing 
to  show  that  such  contingency  arose;  but,  if 
It  had  arisen,  would  the  trustee  have  been  au- 
thorized to  pay  Legrand  G.  Bnford's  share 
(he  then  dead)  to  bis  administrator  or  ex- 
ecutor, or  must  he  pay  it  over  to  the  "heirs'* 
ot  Legrand  O.  Buford  precisely  as  the  title 
to  the  real  estate  went  in  the  event  of  his 
death  before  the  termination  of  the  tmst? 

It  is  obvious  that,  seeking  the  intent  of  the 
testator,  through  the  analysis  of  this  deed, 
we  have  reached  a  point  where  we  must  con- 
sider the  legal  significance  of  tbe  use  of  the 
word  "heirs."  We  must  consider  tbe  fact 
that  the  word  "or"  was  used  in  one  instance 
and  the  word  "and"  in  the  other  In  the  clause 
referring  to  "heirs."  We  must  consider 
whether  the  word  "heirs"  is  ever  used  in  tbe 
sense  of  children  or  otherwise  than  as  words 
of  limitation,  and.  It  so,  when.  We  must 
consider  whether  "or"  may  not  be  used  for 
"and,"  and  vice  versa,  where  the  apparent 
dominating  intent  of  tbe  grantor  calls  tor 
that  Interpretation.  And  we  must  take  all 
those  worda  in  the  aoiae  Indicated  by  tbe 
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wbole  InstrDUKQt,  and  the  object  to  be  sub- 
served thereby.    Let  ua  look  to  those  matters. 

In  the  first  place  learned  counsel  on  nei- 
ther side  take  the  position  that  the  change  in 
phraseology  in  the  disposition  made  of  the 
Ryland  one-third,  as  over  against  the  disposi- 
tion of  the  Buford  third,  is  of  any  signifi- 
cance by  itself.  Both  sides  present  their 
case  at  our  bar  on  the  implied  theory  that 
the  deed  should  be  so  construed  that  all  three 
thirds  are  subject  to  the  same  limitations  in 
BO  far  as  the  question  of  the  remainder  being 
vested  or  contingent  is  concerned.  Put  dif- 
ferently (barring  for  the  present  the  will) 
the  case  is  presented  to  ns  on  the  theory  by 
appellant  that  if,  by  the  deed,  he  loses  all 
interest  in  the  Ryland  third,  then  he,  by  that 
token,  loses  all  Interest  in  the  Buford  third. 
So  respondent's  counsel  submit  the  case  on 
the  theory  that,  if  Legrand  O.  Buford  did  not 
take  a  vested  remainder  in  Iiis  ttiird,  he  took 
no  vested  remainder  in  the  Ryland  third. 
Such  concessions,  we  take  it,  proceed  on  the 
broad  and  sensible  idea  that  it  would  be  un- 
reasonable to  conclude  that  the  grandmother 
would  Intentionally  introduce  such  confusion 
in  the  devolution  of  the  estate  as  would 
spring  on  the  theory  there  was  created  a 
vested  remainder  in  one  third  and  a  contin- 
gent remainder  In  the  other.  That,  making 
"confusion  worse  confounded,"  would  be  a 
mischievous  interpretation  not  to  be  made  so 
long  as  there  were  two  ways  about  it. 

[I]  In  the  next  place  the  general  rule  is 
that  the  word  "heirs"  has  a  "technical"  or  "ar- 
tistic" meaning  in  wills  and  deeds.  Ordinarily 
it  is  word  of  limitation  as  contradistinguished 
from  one  of  purchase,  and  a  party  coming 
within  that  designation  is  held  to  take  by 
descent  or  Inheritance,  and  not  as  a  purchas- 
er. Garrett  v.  Wlltse,  252  Mo.  699,  161  S.  W. 
694  (Just  handed  down).  The  curious  may 
consult  that  case  as  an  attempt  to  throw 
light  on  the  ordinary  use  of  the  word  "heirs" 
as  a  word  of  limitation,  and  not  of  purchase. 
But  an  exception  to  the  rule  Is  as  well  estab- 
lished as  the  rule  itself,  viz.:  That,  if  the 
wUl  or  deed  shows  by  its  context  that  the 
word  was  used  as  one  of  purchase,  that  Is, 
as  equivalent  to  children  or  grandchildren, 
as  one  not  Indicative  of  an  expanding  of  the 
estate  of  the  ancestor  into  an  estate  of  inheri- 
tance, but  as  one  designating  a  new  class  of 
beneficiaries,  as  one  operating  to  give  the  es- 
tate Imported  by  it  to  the  heirs  described 
not  derivatively  but  originally,  then  the  word 
"heirs"  is  a  word  of  purchase ;  but  the  pre- 
sumption Is  it  was  used  as  a  word  of  limita- 
tion, and  so  It  is  taken,  unless  the  other 
meaning  appears  from  the  intendment  of  the 
instrument  Garrett  v.  Wiltse,  supra;  Bob- 
erts  V.  Crume,  173  Mo.  loc.  cit,  579  et  seq., 
78  S.  W.  662.  The  Chew-Keller  Case,  100 
Mo.  loc.  cit  369,  13  S.  W.  396,  formulates 
the  doctrine  of  a  line  of  others,  prior  and 
subsequent,  in  this  way:  "The  word  'heirs' 
'Will   be   considered    as  a   word  of  limlta- 
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tlon,  and  not  of  purchase,  unless  the  will 
shows  clearly  that  it  is  used  to  designate 
a  new  class  of  beneficiaries.  2  Washb.  Real 
Prop.  (5th  Ed.)  654;  Landoh  y.  Moore,  45 
Conn.  422  ;  Thurber  v.  Chambers,  66  N.  X.  42 ; 
Linton  V.  Laycock,  33  Ohio  St  136.  So  the 
word  'heirs'  will  be  held  to  mean  child  or 
children  when  necessary  to  carry  out  the 
clear  intention  of  the  testator.  Haverstlck's 
Appeal,  103  Pa.  394.  Indeed,  these  rules  ap- 
ply as  well  to  deeds  as  to  wills.  Rines  v. 
Mansfield,  96  Mo.  394  [9  S.  W.  798] ;  Waddell 
V.  Waddell,  99  Mo.  338  [12  S.  W.  349,  17  Am. 
St  Rep.  675]." 

The  exception  to  the  general  rule  requiring 
the  word  "heirs"  to  be  taken  as  a  word  of 
limitation,  i.  e.,  the  exception  we  have  been 
speaking  of,  which,  when  the  context  points 
the  way,  requires  it  to  be  taken  as  one  of 
purchase,  is  merely  putting  in  force  the  mas- 
ter rule  for  interpreting  a  deed  or  wUl  by 
the  Intention  of  the  grantor  or  testator. 
Agreeable  thereto  is  Waddell  v.  Waddell,  99 
Mo.  loc.  dt  345,  346,  12  S.  W.  350,  17  Am.  St 
Rep.  576,  whereat  we  said:  "There  is  no 
lack  of  authority  in  support  of  the  position 
that,  if  the  words  used  in  the  context  war- 
rant it,  and  such  construction  will  carry  into 
effect  the  manifest  intention  that  moved  the 
execution  of  the  deed  or  the  signing  of  the 
will,  then  such  intention  will  be  made  ef- 
fectual, and  the  word  'heirs'  will  be  con- 
strued as  meaning  'children,'  and  vice  versa, 
and  'children'  as  Issue,'  'grandchildren,'  or 
'descendants,'  if  the  Justice  or  reason  of  the 
case  requires  it  4  Kent  (13th  Ed.)  419;  3 
Wash.  Real  Property  (5th  Ed.)  282;  Haver- 
stick's  Appeal,  103  Pa.  394;  Warn  v.  Brown, 
102  Pa.  347.  And  the  fact  that  a  deed  is  the 
instrument  requiring  such  liberality  of  con- 
struction, provided  such  construction  is  Just 
and  reasonable,  and  accords  with  the  evident 
intent  of  the  grantor,  and  it  is  consistent  with 
the  principles  of  law,  should  not  be  allowed 
to  defeat  such  liberal  and  beneficial  construc- 
tion any  more  than  if  the  Instrument  under 
examination  were  a  will.  Huss  v.  Stephens, 
51  Pa.  282,  and  cases  cited;  Wyth  v.  Black- 
man,  1  Vesey,  Sen.  196;  Boyle  v.  Hamilton, 
4  Vesey,  437." 

[7]  By  the  same  cardinal  rule  of  construc- 
tion whereby  the  Intention  is  first  ascertained 
and  then  made  effective,  the 'word  "or"  may 
be  read  "and,"  or  vice  versa.  25  Cyc.  p.  1505 
et  seq. ;  State  v.  BulUng,  100  Mo.  93,  12  S.  W. 
356 ;  Maguire  v.  Moore,  108  Mo.  loc.  cit  273, 
18  S.  W.  897.  "Or"  and  "and"  are  not  treat- 
ed as  Interchangeable  in  Judicial  exposltiou ; 
for  "or"  does  not  mean  "and,"  nor  does  "and" 
mean  "or,"  in  precise  speaking  or  writing: 
but,  when  the  literal  reading  introduces  ab- 
surdity or  hardship,  the  one  word  may  be 
put  as  a  substitute  for  the  other,  if  thereby 
obscurity  is  not  introduced,  but  to  the  con- 
trary, the  obvious  intent  is  subserved. 

[I]  There  is  another  principle  to  be  reckon- 
ed with,  namely:   In  case  of  doubt  the  law 
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t&yon  vested  estates,  and  an  estate  should 
be  held  to  vest  at  the  earliest  possible  mo- 
ment, unless  a  contrary  Intention  is  clearly 
manifested  in  the  grant  Tindall  t.  Tindall, 
167  Mo.  loc.  dt  225,  66  S.  W.  1092. 

[S]  Mindful  of  each  and  every  of  the  prem- 
ises, we  have  critically  studied  this  deed  In 
the  light  of  those  applicable  principles  of  con- 
struction and  those  applicable  rules  of  law, 
and,  not  without  hesitation  at  first,  for  the 
question  is  nice,  have  come  to  the  conclusion 
that  Legrand  6.  Buford  did  not  take  a  vested 
remainder  at  the  time  of  the  execution  of 
his  mother's  deed,  nor,  being  dead  at  the  ap- 
pointed time,  did  he  ever  take  a  vested  re- 
mainder. We  think  the  whole  dear  intend- 
ment of  the  conveyance  leads  up  to  the  rea- 
sonable conclusion  that  the  title  was  not  In- 
tended to  vest  in  any  other  than  the  trustee 
until  the  death  of  William  M.'  and  Eusebia 
Buford,  and  that  on  the  death  of  the  survivor 
of  them  then,  and  not  till  then,  was  the  es- 
tate in  remainder  to  vest.  Our  conclusion  is 
also  that  then  It  was  to  vest  on  the  happening 
of  a  contingency  and  in  the  alternative.  The 
contingency  was  that  Legrand  6.  Buford 
should  then  be  alive.  The  alternative  was 
that.  If  he  be  dead,  it  should  vest  In  his  heirs, 
and  that  the  grantor  meant  to  use  the  word 
"heirs"  in  the  sense  of  children,  and  not  In 
an  artistic  or  technical  sense.  Any  other 
view  assigns  no  meaning  or  office  at  all  to  the 
phrase,  "or  to  their  heirs,  should  they  or 
either  of  them  be  dead."  Did  she  not  have 
the  legal  right  to  say  when  the  estate  should 
vest,  and  In  whom?  Did  she  not  exercise 
that  right?  Did  its  exercise  contravene  any 
rule  of  law?  In  respondent's  view  that 
t)brase  might  as  well  "be  eliminated,  and, 
when  the  grantor  spoke  those  words,  she 
might  as  well  (nay,  much  better)  have  held 
her  tongue.  But  the  common  sense  of  it  lies 
another  way.  The  just  view  Is  to  assign  an 
office  to  those  words,  and  not  make  of  them 
an  empty  phrase  or  a  rhetorical  flourish  to 
I)erish  by  construction.  We  are  very  well 
aware  of  the  process  of  reasoning  by  which 
that  phrase  could  be  eliminated  as  meaning- 
less, to  wit:  That  the  bare  word  "heirs"  adds 
nothing  to  the  deed  under  our  statute  (R.  S. 
1909,  t  2870),  and  that,  as  no  living  person 
can  have  an  heir,  death  was  necessary  to  cre- 
ate an  heir  in  the  law  of  conveyancing  with- 
out saying  sa  Therefore  saying  so  avails 
nothing.  But  as  the  phrase  is  introduced  by 
the  word  "or,"  and,  taken  as  a  whole,  it  fills 
a  substantial  office  in  designating  who  should 
fake  the  estate  at  the  instant  of  time  when, 
by  the  command  of  the  deed,  It  was  to  vest, 
in  case  death  had  Interposed  prior  to  that 
time,  we  are  loathe  to  apply  ovemice  refine- 
ments and  subtleties  to  rid  the  deed  of  that 
pregnant  phrase  solemnly  set  down. 

There  is  much  refinement  In  the  learning 
on  contingent  and  vested  remainders.  The 
deflnitloDS  of  the  one  and  the  other  are  well 
tnbrked  down  in  the  books.    The  difficulty 


has  always  been  In  dose  cases  to  apply  those 
definitions  to  the  particular  facts  In  judg- 
ment in  each  particular  case.  Sometimes,  in 
Judicially  (but  injudidously)  undertaking  to 
add  matter  expansive  or  explanatory  of  those 
definitions.  It  has  resulted  in  trying  to  ex- 
plain something  already  obscure  by  some- 
thing more  obscure.  Obscurum  per  obscurins. 
We  shall  avoid  that  pitfall. 

Blackstone  defines  a  contingent  remainder 
thus.  (2  Bl.  Com.  •IW):  "Where  the  estate 
in  remainder  is  limited  to  take  effect,  either 
to  a  dubious  and  uncertain  person,  or  upon 
a  dubious  and  uncertalA  event,  so  that  the 
particular  estate  may  chance  to  be  deter- 
mined, and  the  remainder  never  take  eflfect" 

Bingham  on  Descents  defines  a  contingent 
remainder  thus:  "A  contingent  remainder  Is 
that  part  of  an  estate  in  fee,  bestowed  con- 
dltionally  upon  one  of  two  or  more  persons, 
which  one  is  not  certain ;  the  rest  of  which 
is  bestowed  definitely  upon  some  other  per- 
son or  persons  named.  The  part  not  thus 
definitely  disposed  of  to  some  particular  per- 
son or  persons  is  provided  to  go  to  some  other 
person  or  persons  of  two  or  more  named, 
which  of  the  two  or  more'  Is  left  uncertain, 
and  is  to  be  fixed  and  made  certain  by  suc- 
ceeding events.  The  remainder  itself  is  cer- 
tain ;  but  the  person  who  is  to  have  it  is  un- 
certain until  it  is  determined  by  the  events 
named." 

Those  definitions  we  approved  In  Dicker- 
son  V.  Dickerson,  211  Mo.  loc.  cit  490,  110 
8.  W.  700. 

Minor  (adopting  from  Fearne)  defines  it 
(2  Minor  Inst  p.  337):  "A  contingent  re- 
mainder is  a  remainder  limited  to  an  uncer- 
tain person  or  on  an  uncertain  event,  or  so 
limited  to  a  certain  person  and  on  a  certain 
event  as  not  to  possess  the  present  capacity 
to  take  ettect  in  possession,  should  the  pos- 
session become  vacant" 

Fearne  points  out  that  (1  Fearne,  Rem.  pp. 
373,  374):  "•  ♦  ♦  Two  or  more  several 
contingent  fees  may  be  limited  merely  as 
substitutes  or  alternatives  one  for  the  other, 
and  not  to  interfere,  but  so  that  one  only 
take  efTect,  and  every  subsequent  limitation 
be  a  disposition  substituted  in  the  room  of 
the  former,  if  the  former  should  fail  of  ef- 
fect [giving  an  example].  And  this  sort  of 
alternative  limitation  was  termed  a  contin- 
gency with  a  double  aspect,  *  •  •  and 
these  were  limitations  of  which  the  one  was 
not  expectant  upon,  and  to  take  effect  after 
the  other,  but  were  cotemporary;  to  com- 
mence from  the  same  period,  not  indeed  to- 
gether, but  one  to  take  effect  in  lieu  of  the 
other,  if  that  failed." 

Washburn,  speaking  to  contingent  remain- 
ders, says  (2  Wash,  on  Real  Prop.  [5th  Ed.] 
p.  608):  "A  contingent  remainder  is  one 
whose  vesting  or  taking  effect  in  Interest 
Is,  by  the  terms  of  its  creation,  made  to  de- 
pend upon  some  contingency  which  may  nev- 
er happen  at  all,  or  may  not  happen  within 
a  requisite  prescribed  time,  by  reason  wheM^ 
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of  Its  capacity  of  vesting  or  taking  effect  In 
interest  may  be  for  ever  defeated.  Or,  In 
the  language  of  another,  It  Is  one  'which  is 
limited  to  a  jterson  who  Is  not  ascertained 
at  the  time  of  the  limitation,  or  which  is 
referred  for  Its  resting  or  taking  effect  In 
interest  to  an  event  which  may  not  happen 
till  after  the  determination  of  the  particular 
estate,'  or  upon  the  happening  of  some  uncer- 
tain and  doubtful  event,  or  where  the  person 
to  whom  It  is  limited  Is  not  ascertained  or 
yet  In  being.  •  •  •  Until  the  contingency 
has  happened,  the  remainder  is  rather  a  pos- 
8ibl]ll7  in  its  character  than  an  estate,  al- 
though it  has  become  a  familiar  quality  of 
an  estate  to  understand  and  apply  which  In- 
volves much  nice  learning.  It  Is  always  an 
executory  Interest  from  Its  very  nature." 

Says  this  court,  throu^  Black,  J.  (Rod- 
ney V.  Landau,  104  Mo.  loc.  dt.  257,  15  S. 
W.  963):  "The  vested  or  contingent  charac- 
ter of  a  remainder  Is  determined,  not  by  the 
uncertainty  of  enjoying  the  possession,  but 
1>V  the  uncertainty  of  the  vetting  of  the  es- 
tate." 

Having  those  definitions  in  mind,  we  lay 
great  stress  on  the  fact  that  a  time  was  nom- 
inated In  the  deed  itself  for  the  estate  to 
vest  In  those  who  were  to  take  the  remain- 
der, and  that  at  that  crucial  time  there  was 
a  contingency  provided,  and  an  alternative 
sprang,  pointing  the  course  the  title  was  to 
take  In  one  of  two  ways — one  way  In  case  of 
death,  the  other  In  case  of  life. 

While,  as  said,  the  case  Is  a  close  one, 
bristling  with  difficulties,  yet  we  think  the 
conclusion  announced  is  well  within  (if  not 
all  the  facts,  at  least)  the  reasoning  of  the 
late  cases  of  Buxton  v.  Kroeger,  219  Mo.  243, 
117  S.  W.  1147,  Dlckerson  v.  Dlckerson,  211 
Mo.  490,  110  S.  W.  700,  and  others  col- 
lated In  api)ellant's  brief  from  our  own  and 
the  highest  courts  of  other  states.  The  tend- 
ency of  modern  decisions  on  questions  of  con- 
tingent and  vested  remainders  has  been  more 
and  more  to  break  away  from  the  technical 
refinements  of  the  old  common-law  learning 
(Utter  V.  Sldman,  170  Mo.  284,  70  S.  W.  702 ; 
WUllamson  v.  Brown,  196  Mo.  313,  93  S.  W. 
791;  Godman  v.  Slminous,  113  Mo.  122,  20 
S.  W.  972 ;  O'Day  v.  Meadows,  194  Mo.  588, 
92  S.  W.  637,  112  Am.  St  Rep.  542 ;  Buxton 
V.  Kroeger,  219  Mo.  245,  117  S,  W.  1147),  and 
allow  deeds  to  be  effective  In  line  with  the 
intent  of  their  faces  as  gathered  from  the 
everyday,  good  sense  of  their  language. 

If  It  be  asked  where  was  the  equitable  es- 
tate In  remainder  after  Eusebla  executed  her 
deed  by  delivery,  the  answer  must  be  that  It 
Is  of  no  consequence  where  it  was.  It  did  not 
have  to  vest  at  the  making  of  the  deed.  Un- 
der the  law  of  real  property  as  now  adminis- 
tered in  this  Jurisdiction,  "a  deed  may  create 
a  freehold  estate  in  futuro,  that  Is,  a  contin- 
gent estate  per  autre  vie,  without  creating  at 
the  same  time  and  by  the  same  deed  or  in- 


strument a  particular  estate  to  support  It," 
as  required  by  the  old  learning.  O'Day  v. 
Meadows,  194  Mo.  loc.  cit  621  et  seq.,  92  S. 
W.  637,  112  Am.  St  Rep.  642 ;  R.  S.  1909,  | 
2876 ;  Buxton  v.  Kroeger,  219  Mo.  225,  117  S. 
W.  1147. 

On  the  agreed  case  on  the  facts,  on  the  rea- 
soning employed  and  the  authorities  dted,  the 
conclusion  must  be  the  trial  Judge,  whose 
learning  and  wisdom  In  the  law  we  rate  high, 
erred  in  applying  the  law  to  the  agreed  case, 
and,  to  use  tbe  formula  of  the  old  Greeks,  he 
will  pardon  us  for  not  agreeing  with  him. 
There  are  cases  the  reasoning  of  which  would 
I>ossibly  sustain  the  Judgment,  and  others 
contra.  Uniformity,  however  serviceable,  has 
not  always  been  possible  even  in  Judicial 
exposition,  although  It  proceeds  on  contem- 
plation, and  not  Impulse.  When  Lord  Sand- 
wich complained  in  the  House  of  Lords  that 
he  did  not  understand  what  orthodoxy  and 
heterodoxy  meant,  and  Bishop  Wharburton 
whispered  In  an  aside,  "Orthodoxy,  my  Lord, 
Is  my  doxy;  heterodoxy  Is  another  man's 
doxy,"  the  remark  no  little  Illuminates  some 
Judicial  doctrines  on  remainders.  Without 
taldng  an  extreme  iiositlon  in  animadverting 
upon  this  doxy  and  against  that,  yet  it  is 
dear  to  me  the  conclusion  arrived  at  and 
announced  Is  sustained  by  reason  and  prln-  ' 
dple.  This  conclusion  makes  it  unnecessary 
to  consider  the  question  of  intestacy  as  to 
the  Ryland  one-tlilrd,  bottomed  on  a  con- 
struction of  Legrand  G.  Buford's  will,  for 
it  makes  that  will  empty  and  wholly  inop- 
erative as  a  devise  of  the  land  in  question. 

Accordingly  the  Judgment  is  reversed,  and 
tbe  cause  remanded,  with  directions  to  make 
the  interlocutory  Judgment  in  partition  ef- 
fective in  favor  of  appellant,  and  to  modify 
the  final  Judgment  on  the  report  of  sale  and 
the  distribution  of  the  proceeds  the  same 
way.  We  do  not  understand  the  appeal  as 
Intended  to  upset  the  sale  itself.  As  we 
gather  the  controversy  ranges  around  the 
right  of  appellant  to  a  share  In  the  land  and 
tils  right  to  the  proceeds  of  that  share  (now 
in  the  receiver's  hands)  as  between  him  and 
Llda  M.  Bttford.  The  directions  encompass 
that  end  and  protect  appellant's  rights  as 
herein  determined.    All  concur. 


BILET  V.  KANSAS  CITY  SOUTHERN  RY. 
CO.     (No.  18,222.) 

(Supreme   Court  of  Missouri,  Division   No.   1. 

March  3,  1&14.     Reliearing  Denied 

April  2,  1914.) 

1.  NeOLIOSNOB   (I    136*)— QXTESTIONS  ot  Law 

OB  Fact. 

It  is  the  rule  in  Kansas  that  where  only 
one  conclusion  can  be  drawn  from  tlie  undis- 
puted facts  negligence  is  a  question  of  law,  but 
if  reasonable  minds  might  differ  it  is  for  the 
Jury. 

[Ed.  Note.~For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  277-853;   Dec.  Dig.  i  136.»] 
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2.  Neougenok    (I   103%*)  — AonoNS— Law 

GOVKBNINO. 

In  an  action  for  personal  injuries  sustain- 
ed in  Kansas,  the  Kansas  decisions  control  the 
application  of  the  rule  in  that  state  as  to  wheth- 
er negligence  is  a  question  of  law  or  one  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  t  170;   Dec.  Dig.  {  103V6.»1 

3.  Mastbb  and  Servant  (J  240*)— Liabiutt 

FOB    INJUBIES— CONTBIBTJTOBT    NiOLIOENCE. 

In  Kansas  one  who  goes  upon  or  near  a 
railroad  track  is  bound  at  his  peril  to  make 
diligent  use  of  his  senses  of  sight  and  hearing 
to  detect  the  approach  of  trains,  and,  if  he 
steps  upon  the  track  without  looking  or  listen- 
ing, be  is  ^ilty  of  such  negligence  as  bars  an 
action  for  injuries;  but  this  rule  does  not  ap- 
ply to  employes  whose  duties  required  their 
presence  on  the  track  and  the  {>ertormance  of 
which  necessarily  precludes  their  paying  the 
strictest  attention  to  the  approach  of  trains. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  761-756;  Dec.  Dig.  { 
240.«] 

4.  Mastbb  and  Servant  (§  240*)— liiABiLiTT 

FOB    INJTJBIBB— CONTEIBUTORY    NEOLIOENOE. 

A  railroad  section  hand  working  in  a 
switchyard  who,  while  a  car  was  passing,  step- 
ped back  near  another  track  and  stood  there 
for  two  minutes  without  looking  to  see  wheth- 
er a  switch  engine,  which  he  knew  was  at  work 
in  the  yard  and  by  which  he  was  struck,  was 
approaching,  was  guilty  of  negligence  defeating 
a  recovery  under  the  law  of  Kansas,  though  the 
railroad  company  was  chargeable  with  negli- 
gence in  failing  to  give  warning  or  keep  a  look- 
out; he  not  coming  within  the  exception  from 
the  general  rule  as  to  looking  and  listening  ap- 
plying to  employes  whose  duties  require  their 
presence  on  the  track,  as  he  was  not  at  work 
at  all  when  struck  and  had  no  duty  to  perform 
on  the  track  on  which  the  car  which  in- 
jured him  was  moving. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  it  761-756;  Dec.  Dig.  i 
240.*] 

6.   MASIKB   and    SEBVANt    ({   248*)— ItlABILITT 
FOB    INJUBIEB— CONTBIBUTOBT    NEGLIGENCE. 

A  railroad  section  hand  working  in  a 
switchyard  who,  while  a  car  was  passing,  step- 
ped t>ack  near  another  track  without  looking 
for  a  switch  engine  which  he  knew  was  at  work 
in  the  yard  and  was  struck  by  it,  could  not  re- 
cover under  the  last  clear  chance  doctrine  as 
applied  In  Kansas,  since  in  that  state  the  doc- 
trine does  not  apply  where  plaintiff's  own  negli- 
gence extends  up  to  and  actually  contributes  to 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fi  801-804;  Dec.  Dig.  { 
248.*] 

Appeal  from  OlTCnlt  Court,  Jackaon  Coun- 
ty; ThoB.  J.  Seehorn,  Judge. 

Action  by  Patrick  Riley  against  the  Kan- 
sas City  Southern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Cyrus  Crane  and  Geo.  J.  Mersereau,  both 
of  Kansas  City.,  Mo.,  for  appellant.  Charles 
A.  Stratton,  of  Jefferson  City,  Hale,  Dean  ft 
Higglus,  of  Kansas  City,  Kan.,  and  Bird  & 
Pope,  of  Kansas  City,  Mo.,  for  respondent. 

BliAIR,  C.  A  freight  car  being  propelled 
by  one  of  defendant's  switch  engines  through 
the  Armonrdale,  Kan.,  yards,  struck  and  In- 
Jnred  plalntlfl  as  be  stood  near  the  track 


over  which  It  was  moving.  This  appeal 
is  from  a  judgment  for  plaintiff. 

Both  parties  pleaded  the  law  of  Kansas 
and  offered  In  evidence  decisions  of  the  Su- 
preme Court  of  that  state.  The  qoestlon 
presented  is  the  sufficiency  of  the  evidence 
to  support  a  judgment  against  defendant 

Plaintiff  was  In  defendant's  employ  as  a 
section  hand  and  had  worked  In  that  capaci- 
ty for  various  roads  for  25  or  30  years,  but 
he  was  injured  on  the  fifth  day  after  alter- 
ing defendant's  service.  At  the  place  the  in- 
jury occurred  there  were  five  or  six  tracks, 
and  plalntlfl  testified  there  "was  lots  of 
switching  done  In  that  yard,"  and  that  "they 
bad  switched  around  there  a  good  deal  every 
day  before  that"  He  testified  that  on  the 
morning  be  was  injured  he  and  three  others 
with  tbe  section  foreman,  Young,  wero  put- 
ting some  new  ties  In  one  of  the  tracks  in 
tbe  yard;  that  while  so  engaged  a  car  was 
set  in  over  the  rail  at  the  place  at  which  be 
and  another  were  working;  and  that  being 
unable  to  proceed  until  this  car  was  removed, 
which  he  understood  would  be  done  in  a  few 
minutes,  he  stepped  back  from  the  track  on 
which  he  had  been  working  and  "stood  there 
a  little  longer,  in  the  same  lAace,  a  couple  of 
minutes,  and  got  hurt"  The  car  which 
struck  him  was  moving  eastward  at  tbe  rate 
of  four  to  six  miles  per  hour,  upon  the  track 
next  south  of  that  upon  which  plaintiff 
had  been  at  work.  Plaintiff  said  after  he 
stepped  back  he  "just  stood  there  right  By 
tbe  car,  for  a  minute  or  two,  ready  to  go  to 
work  at  tbe  other  tie;  that  he  "stood  looking 
at  the  ground  at  that  time";  that  he  "was 
looking  at  the  work";  that  he  knew  there 
were  several  tracks  south  of  that  upon  which 
he  was  working  and  did  not  look  to  see  how 
close  he  was  getting  to  the  nearest  one,  and, 
after  stepping  back,  did  not  look  either  east 
or  west  along  the  track,  near  which  he  stood, 
before  tbe  car  struck  him. 

The  day  was  clear,  and  there  was  noth- 
ing to  obstruct  plaintiff's  vision  in  either 
direction  along  the  track  near  which  he 
stood  when  struck.  There  was  evidence 
the  engine  and  cars  made  no  noise  as  they 
approached  plaintiff  and  that  no  warning 
was  given  him  of  their  approach.  There 
Is  no  evidence  that  any  member  of  the 
switching  crew  saw  plaintiff's  danger  until 
be  was  struck,  and  the  section  foreman  and 
section  hands  did  not  observe  it  until  the 
moment  of  the  collision.  There  was  some 
evidence  of  a  custom  of  section  foremen  to 
warn  the  section  hands,  while  at  work,  of 
approaching  trains:  but  at  the  moment  plain- 
tiff was  struck  Young  was  several  f^t 
away,  instructing  other  section  hands  in  the 
work  they  were  doing,  and  plaintiff  says  be 
did  not  see  Young  after  stepping  back  from 
his  work  and  before  he  was  struck.  It  is 
clear,  however,  that  Young,  from  the  place 
where  he  was  engaged,  could  have  seen 
plaintiff. 
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[1]  Counael  agree  that  the  law  of  Kansas 
must  govern  the  disposition  of  this  case. 
In  that  state  the  rule  Is  that:  "If  only  one 
conclusion  can  be  drawn  from  the  undisputed 
facts,  the  question  of  negligence  Is  one  of 
law.  •  •  •  If  reasonable  minds  might 
differ  upon  that  question,  the  JU17  must  de- 
cide. •  •  • "  Smith  V.  JopUn  &  P.  By 
Co.,  91  Kan.  26,  136  Pac.  loa  cit  934. 

[2, 3]  With  respect  to  the  application  of 
this  rule,  the  Kansas  decisions  must  control 
In  this  case.  In  that  state  the  general  rule 
prevails  as  formulated  by  the  encyclopedists : 
"Any  one  who  goes  upon  or  near  a  railroad 
track  is  bound,  at  his  peril,  to  make  diligent 
use  of  his  senses  of  sight  and  hearing  in 
order  to  detect  the  approach  of  trains,  and 
it.  In  disregard  of  this  duty  to  his  own  ^fe- 
ty,  be  steps  upon  the  track  without  looking 
or  listening,  *  *  *  he  is  guilty  of  such 
negligence  as  to  bar  an  action  for  the  in- 
Jury."  The  exception  recognized  by  the  same 
authorities  is  also  recognized  in  Kansas.  It 
Is  that  the  general  rule  stated  does  not 
"apply  to  employes  whose  duties  require 
their  presence  upon  the  track,  the  perform- 
ance of  which  duties  necessarily  precludes 
their  paying  the  strictest  attention  to  the 
approach  of  trains." 

[4]  In  Dyerson  v.  Ballroad,  74  Kan.  528,  87 
Pac.  680,  7  L.  B.  A.  (N.  8.)  132,  11  Ann. 
Cas.  207,  one  of  the  plaintiff's  duties  was  to 
supply  cars  with  ice  which  he  procured  from 
a  box  four  or  five  feet  north  of  the  northern- 
most rail  of  a  double  track.  The  lowest  of 
three  steps  leading  down  from  this  box  was 
about  two  feet  from  this  ralL  Plaintiff  had 
prepared  some  crushed  ice  and  was  standing 
west  of  the  loe  box  awaiting  the  arrival  of 
a  car  for  which  it  was  intended,  when  bis 
foreman  beckoued  to  him  and  pointed  to  the 
car  which  was  to  be  iced,  and  plaintiff  walk- 
ed "between  the  ice  box  and  the  track  to 
get  his  bucket  of  Ice^  reached  it,  took  hold 
of  it,  and  started  to  carry  it  to  the  car,  and 
while  on  the  lowest  step  and  about  to  pro- 
ceed across  the  track  he  was  struck  by  the 
tender  of  a  locomotive  which  was  backing 
east  on  the  north  track  at  the  rate  of  15 
or  20  miles  an  hour,  without  signal  of  Its 
approach  being  given  and  without  a  lookout 
along  the  track  being  kept,"  and  in  conformi- 
ty with  a  change  of  rules,  of  which  plain- 
tlfl  was  not  advised,  permitting  the  use  of 
the  north  track  by  east-bound  trains.  "The 
track  was  straight  for  a  quarter  of  a  mile 
west  It  was  a  clear  day,  and  there  was 
notbing  to  have  prevented  plaintiff  seeing 
the  engine  and  tender  tt  be  had  looked." 
After  stating  these  facts,  the  Supreme  Court 
of  Kansas  said:  "It  is  therefore  manifest 
that  the  plaintiff's  omission  to  exercise  due 
caution  in  his  own  behalf  was  fatal  to  his 
recovery,  unless  there  was  something  In  the 
peculiar  drcnmstances  of  the  case  to  take 
It  out  of  the  general  rule."  The  court  then 
states  the  rule  as  above  set  out. 

In  reqranding  to  the  argument  that  Dyer- 


son  fell  within  the  exception  applicable  to 
those  "whose  duties  require  their  presence  on 
the  track,"  the  court  said:  "If  he  had  been 
injured  while  standing  upon  the  steps  and 
engaged  in  breaking  ice,  this  might  be  true, 
for  the  performance  of  that  duty  might  have 
rendered  it  impracticable  for  him  to  keep 
a  strict  watch  for  passing  trains,  and,  if 
while  so  engaged  any  part  of  bis  body  could 
come  withlh  the  overhang  of  the  cars  or 
locomotives,  the  place  was  not  a  safe  one 
to  work  in.  But  such  was  not  tbe  case. 
Whatever  danger  he  might  have  been  sub- 
jected to  while  filling  his  bucket  with  ice 
bad  passed.  Be  had  moved  to  a  place  of 
entire  safety  west  of  tbe  ice  box  and  was 
awaiting  an  order  to  carry  the  Ice  to  a  car. 
When  the  order  came  he  had  no  duty  for  the 
time  being  but  to  get  the  bucket  and  carry  it 
across  the  track  to  where  the  car  stood. 
However  great  a  degree  of  promptness  or 
haste  might  have  been  expected  of  him,  it 
was  not  essential  that  be  should  cross  the 
track  at  any  particular  point,  nor  could  bis 
delaying  until  tbe  engine  and  tender  passed 
have  been  material.  He  was  simply  in  the 
position  of  one  having  occasion  to  get  from 
one  side  of  tbe  track  to  the  other.  Tbe 
necessity  of  his  picking  up  the  bucket  before 
crossing  did  not  preclude  his  glancing  up  the 
track  to  see  if  it  was  clear."  The  court 
held:  That  tbe  fact  plaintiff  habitually 
worked  near  tbe  track  and  frequently  cross-  - 
ed  it  did  not  Justify  any  relaxation  of 
vigilance  on  his  part,  but  rather  tbe  con- 
trary; that  the  change  without  notice  to 
plaintiff  of  tbe  rules  relating  to  the  track 
to  be  used  by  east-bound  engines  and  cars 
did  not  excuse  plaintiff,  being,  at  most,  but 
negligence,  and  therefore  no  different,  so  far 
as  his  contributory  negligence  was  concern- 
ed, from  the  violation  of  any  other  rule, 
"whether  relating  to  direction,  or  speed,  or 
lookout,  or  signal  of  warning,  or  of  any 
precaution  which  a  due  regard  for  the  safety 
of  those  about  the  yards  might  demand  ir- 
respective of  formal  regulations."  Tbe  court 
also  said  in  this  connection :  "It  is  only 
when  it  has  been  established  that  the  com- 
pany has  been  negligent — that  is,  that  some 
agent  has  omitted  to  do  something  which 
he  should  have  done  and  which  in  a  sense 
every  one  has  a  right  to  expect  him  to  per- 
form— ^that  any  occasion  arises  to  consider 
whether  a  person  injured  has  himself  been 
at  fault"  The  court  also  held  that  the  fail- 
ure to  discover  plaintiff's  danger  was  of  the 
same  sort  as  negligence  in  regard  to  speed 
and  signals,  and  adding  to  negligence  re- 
specting these  the  negligent  failure  to  dis- 
cover plaintiff's  verU  added  notbing  to  the 
case  and  subtracted  nothing  from  the  effect 
of  his  contributory  negligence. 

Applying  these  principles,  approved  by  tbe 
Supreme  Court  of  Kansas,  plaintiff  in  this 
case  was  clearly  guUty  of  contributory  negli- 
gence in  taking  a  position  so  near  the  track, 
south  of  that  upon  which  he  had  been  work- 
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lag,  tbat  a  passtng  car  would  strike  him, 
without  looking  along  tbe  track  to  see  wheth- 
er the  switch  engine  he  knew  was  at  work 
In  the  yards  was  approaching.  The  fact  that 
he  stood  for  two  minutes  In  this  position  in- 
creases instead  of  diminishes  the  degree  of 
bis  negligence. 

The  failure  to  give  a  warning  signal  by  bell, 
whistle,  or  lookout  upon  the  car,  the  failure 
to  discover  plalntlfC's  danger,  and.*tlie  failure 
of  the  section  foreman  to  warn  plalntifl,  con- 
ceding it  was  tbe  custom  for  blm  to  do  so, 
constituted  negligence  on  the  part  of  defend- 
ant Under  the  law  as  quoted,  however, 
plaintiff's  contributory  negligence  bars  his 
action,  since  he  clearly  does  not  fall  within 
the  exception  to  the  general  rule.  That  ex- 
ception applies  to  employes  "whose  duties  re- 
quire their  presence  upon  the  track,"  and 
the  reason  for  excepting  such  employes  Is  t)e- 
canse  the  performance  of  their  "duties  neces- 
sarily precludes  their  paying  the  strictest  atr 
tentlon  to  the  approach  of  trains." 

If  the  car  which  was  placed  over  the  ties 
with  which  plaintiff  was  working  had  Injured 
him,  a  different  question  would  be  presented. 
The  pUclng  of  that  car  put  an  end,  tempo- 
rarily, to  plaintiff's  activities,  and  he  was  not 
at  work  at  all  when  struck,  nor  had  he  any 
duty  to  perform  upon  the  track  upon  which 
the  car  which  injured  him  was  moving.  For 
2  minutes,  according  to  his  testimony,  and 
'  15,  according  to  that  of  some  of  his  witnesses, 
he  stood  near  the  track  with  his  back  to  It, 
looking  neither  to  the  right  nor  left  and  tak- 
ing no  precautions  for  his  own  safety.  Under 
the  decision  quoted,  his .  contributory  negli- 
gence bars  recovery  on  the  only  theory  upon 
which  the  case  was  submitted  to  the  Jury. 

As  supporting  a  contrary  conclusion,  plain- 
tiff cites  Railway  v.  Bentley,  78  Kan.  221,  93 
Pac.  150 ;  Westlne  v.  Railway,  84  Kan.  213, 
114  Pac.  219;  Coinstock  v.  Railway,  56  Kan. 
228,  42  Pac.  724;  Dowell  v.  Railway,  83  Kan. 
662, 112  Pac.  136.  When  injured,  Dowell  was 
removing  cinders  from  the  track;  Comstock 
was  leveling  cinders  between  the  rails;  the 
Jury  found  Bentley  was  tightening  a  bolt  on 
the  track ;  Westlne  was  a  brakeman  and  was 
upon  the  track  giving  signals  to  his  own  train 
which  was  upon  another  track;  and  the 
Supreme  Court  divided,  four  to  three,  upon 
the  question  whether  his  duty  required  him 
to  be  upon  the  track  upon  which  he  was  in- 
jured. The  majority  held  It  did  and  that  he 
fell  within  the  exception  to  the  general  rule 
above  stated.  Three  Judges  held  his  duty  did 
not  require  his  presence  on  the  track,  and 
dissented.  All  the  Judges  agreed  to  the  rule 
and  the  exception  as  the  law  of  the  case.  The 
difference  of  opinion  was  therefore  actually 
upon  a  question  of  fact. 

In  Ray  v.  Railway,  82  Kan.  704,  100  Pac. 
172,  plaintiff  was  clearing  from  tbe  track 
boards  and  tools  which  had  been  used  in 
reralllng  a  car,  and  it  was  held  he  fell  within 
tha  exception. 

None  of  these  decisions  is  authority  for 


concluding  that  Dyerson  t.  Railroad,  supra, 
does  not  apply  and  govern  tbe  decision  in 
tbls  case  under  the  law  of  Kansas,  since 
plaintiff  was  not  at  work  upon  the  track  at 
all  when  injured  and  had  not  been  at  work 
at  all  upon  the  track  upon  which  tbe  car  was 
moving  which  Injured  him. 

It  Is  contended  the  rule  applied  In  Pitts- 
burg Vitrified  Paving  ft  Building  Brick  Co. 
V.  Fisher,  79  Kan.  603,  100  Pac.  681,  applies 
and  extends  the  operation  of  the  exception 
applicable  to  employes  at  work  upon  the 
track  to  this  case.  In  that  case  plaintiff  was 
one  of  four  off-bearers  working  at  a  repress- 
ing machine.  The  rule  was  that  one  rested 
while  three  worked.  Plaintiff  was  resting 
when  he  learned  that  a  brick-making  ma- 
chine 25  or  30  feet  from  the  repressing  ma- 
chine was  not  working  properly,  and  started 
toward  It,  and  was  caught  by  an  unguarded 
set  screw  and  injured.  The  court  held  plain- 
tiff. In  the  circumstances,  was  engaged  as  an 
off-bearer  as  well  when  he  was  resting  as 
when  he  was  taking  bricks  from  the  belt  of 
the  repressfng  machine;  that  no  particular 
resting  place  had  been  designated ;  and,  con- 
sequently, that  plaintiff  might,  while  resting, 
occupy  any  vacant  place  near  his  own  ma- 
chine and  in  touch  with  his  work  from  which 
he  was  not  expressly  forbidden ;  tbat  defend- 
ant's duty  to  guard  Its  machinery  extended 
to  all  places  which  off-bearers  might  reason- 
ably be  expected  to  use  In  the  performance  of 
their  duties,  including  the  taking  of  turns 
at  resting ;  and  that  whether,  in  the  circum- 
stances, plaintiff  went  too  far  away,  was,  at 
least  a  question  for  the  Jury.  The  court  also 
held  that  the  evidence  warranted  the  Jury  in 
finding  that  plaintiff  was  not  negligent 

That  case  does  not  resemble  this.  Here 
plaintiff  took  his  position  near  a  railroad 
track,  Itself  a  warning  to  danger,  and  stood 
there  without  giving  any  attention  to  his  own 
safety  until  the  car  struck  him.  The  switch- 
ing crew  was  negligent,  plalntifl  was  negli- 
gent and  under  tbe  Kansas  decisions  cited 
and  quoted  plaintiff's  negligence  bars  recov- 
ery. 

[5]  The  trial  court  was  right  in  refusing  to 
submit  the  case  upon  the  doctrine  of  the  last 
clear  chance,  since  that  doctrine  as  it  is  ap- 
plied by  the  Supreme  Court  of  Kansas  cannot 
aid  plaintiff  In  the  circumstances  of  this  case. 
The  doctrine  in  Kansas  is  that  "this  so-called 
exception  to  the  rule  of  contributory  negli- 
gence (1.  e.,  the  doctrine  of  the  last  clear 
chance)  will  not  be  extended  to  cases  whc^re 
plaintiff's  own  negligence  extended  up  to  and 
actually  contributed  to  the  injury.  To  war- 
rant its  application,  there  must  have  been 
some  new  breach  of  duty  on  tbe  part  of  the 
defendant  subsequent  to  the  plalntlfTs  neg- 
ligence." 

In  the  Dyerson  Case,  applying  this  doc- 
trine, the  Kansas  Supreme  Court  said:  "In 
the  present  case  It  may  be  granted  that  the 
negligence  of  the  plaintiff  began  when  he 
walked  between  the  track  and  the  ice  box  on 
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the  way  to  get  the  bucket,  and  that  the  em- 
pIoy&9  in  charge  of  the  engine  were  them- 
selves negligent  in  not  discovering  this  negli- 
gence on  his  part  and  the  peril  to  which  it 
exposed  him  and  taking  steps  to  protect  him. 
But  his  negligence,  as  well  as  theirs,  contin- 
ued up  to  the  moment  of  the  accident,  or 
until  it  could  not  possibly  be  averted.  His 
opportunity  to  discover  and  avoid  the  danger 
was  at  least  as  good  as  theirs.  His  want  of 
care  existing  as  late  as  theirs  was  a  concur- 
ring cause  of  his  injury,  and  bars  his  recov- 
ery." The  court  quotes  from  numerous  au- 
thorities in  support  of  its  view.  In  no  case 
cited  or  which  we  have  found  reported  has 
that  court  modified  its  holding  upon  this 
question,  but,  on  the  contrary,  the  Dyerson 
Case  has  been  approvingly  cited  and  the  rule 
therein  laid  down  consistently  applied. 

What  has  been  said  discloses  that  under 
the  Kansas  decisions  plaintlfC  has  no  cause 
of  action,  either  on  the^theory  on  which  the 
case  was  submitted  to  the  jury,  or  under  the 
doctrine  of  "the  last  clear  chance"  as  the  Su- 
preme Ck)urt  of  Kansas  understands  and  ap- 
plies that  doctrine. 

The  Judgment  is  reversed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court. 


WOODSON, 
GRAVES,  JJ., 
In  the  result. 


P.     J.,     and     LAMM     and 
concur.     BOND,  J.,  concurs 


STATE    ex    rel.    VAN    RAALTB    et    al.    v. 

BOARD  OF  EQUALIZATION  OF  CITY 

OP  ST.  LOUIS  et  al.     (No.  16,?64.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
April  2,  1914.) 

1.  Taxation  (S  493*)— Nathbb  and  Obounds 
— Judicial  Nature  of  Pboceedinos. 

The  functions  of  the  board  of  equalization 
In  judging  the  assessmentB  pf  property  are  judi- 
cial, and  if,  in  the  exercise  of  that  power,  it  acts 
without  ruhtful  jurisdiction,  which  appears 
from  the  fttce  of  its  record,  certiorari  is  the 
proper  remedy  to  quash  its  record  and  proceed- 
ings. 

[Ed.   Note. — For   other   cases,   see  Taxation, 
Cent.  Dig.  H  8T6-883;    Dec.  Dig.  (  493.*] 

2.  Taxation  (§  482*)— Levt  and  Assessment 
—Equalization  or  Assessments  —  Notice. 

That  a  notice  to  a  property  owner  to  ap- 
pear before  the  board  of  equalizatioh  of  St. 
Louis  referred  to  Rev.  St.  1899,  §  9150  (Rev. 
St.  1909,  §  11,354),  as  the  source  of  its  power, 
instead  of  the  charter  of  the  city  of  St.  Louis, 
did  not  divest  it  of  any  rightful  authority  under 
such  charter,  no  matter  whether  Const,  art.  9, 
fl  23,  25,  make  such  statute  inapplicable  after 
the  adoption  of  the  city  charter. 

[Ed.   Note.— For   other   cases,  see  Taxation, 
Cent  Dig.  {§  854-857 ;  Dec.  Dig.  |  482.*] 

8.  Taxation  (S  482*)— Levy  and  Assessment 
—Equalization  or  Assessments— Notice— 
Waiver. 

The  appearance  by  a  property  owner  before 

the  board  of  equalization  at  the  time  fixed  cured 


any  informality  in  the  notice,  such  as  a  refer- 
ence to  a  state  statute  instead  of  the  city  char- 
ter as  the  source  of  the  board's  power,  and  se- 
cured to  the  owner  the  hearing  to  which  it  was 
entitled  before  the  increase  of  its  assessment 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  J§  854-857 ;   Dec.  Dig.  §  482.*] 

4.  Taxation  (§  491*)— Levy  and  Assessment 
— Equalization  of  Assessments — Notic&- 
Pbejudgino  Assessment. 

The  board  of  equalization  did  not  prejudge 
the  amount  to  which  an  assessment  would  be 
increased,  where  the  notice  to  the  owner  pro- 
posed an  increase  from  $11,400  to  $90,000,  but 
the  board  in  fact  only  increased  the  assessment 
to  $28,900. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  874,  875;   Dec.  Dig.  |  491.*] 

6.  Taxation  (5  204*)— Liability  o»  Persons 

AND  Property — Exemptions. 

Under  the  express  terms  of  Rev.  St  1909,  §§ 
11334,  11335,  11337,  11384,  11519,  taxes  are 
leviable  on  all  property,  except  as  exempted  by 
statute,  which  exemption  must  appear  in  express 
terms  or  by  necessary  implication;  and,  if  the 
law  invoked  to  show  an  exemption  is  capable  of 
any  other  rational  constmction,  the  exemption 
cannot  exist 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  321-323,  325,  332,  333 ;  Dec.  Dig. 
1204.*] 

6.  Taxation  (|  356*)- Liability  of  Persons 
AND  Property — Exemptions — Debts. 

WhUe  Rev.  St  1909,  !  11386,  providing 
that  no  deduction  shall  be  made  from  an  as- 
sessment on  account  of  any  indebtedness  to  mu- 
tual insurance  companies,  or  subscriptions  to 
religious,  literary,  scientific,  or  charitable  bodies 
or  the  capital  stock  of  corporations,  may  admit 
of  the  inference  that  the  Legislature  did  not  in- 
tend to  exclude  a  deduction  for  general  debts, 
that  is  not  the  sole  inference,  as  it  admits  of 
another  of  equal  potency,  that  the  Legislature 
intended  to  emphasize  the  fact  that  the  par- 
ticular debts  named  could  not  be  offset  against 
other  property,  though  some  were  without  con- 
sideration, and  others  would  be  taxable  in  the 
hands  of  the  corporations^  and  of  the  further 
inference  that,  if  the  Legislature  had  intended 
to  allow  a  deduction  of  other  debts,  it  would 
have  said  so  in  simple  terms,  as  in  section 
11387,  which  expressly  allows  the  deduction  of 
uncollectible  credits,  and  therefor  a  property 
owner  was  not  entitled  to  deduct,  from  credits, 
money  borrowed  from  others  than  its  debtors. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  596;   Dec.  Dig.  |  356.*] 

7.  Taxation  (§  356*)— Liability  of  Persons 
AND  Property- Exemptions. 

Rev.  St  1909,  §  11387,  providing  for  the 
deduction  from  assessments  on  credits  of  that 
portion  which  is  uncollectible,  does  not  author- 
ize a  deduction  when  paid  in  property,  though 
not  in  money,  and  a  pawnbroker,  whose  credits 
were  secured  by  property  inferably  of  greater 
value  than  the  loans,  was  not  entitled  to  a 
deduction  on  account  of  the  percentage  of  for- 
feited loans. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  596;  Dec.  Dig.  {  356.*] 

Appeal  from  St  Louis  Circuit  Court;  W. 
B.  Homer,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
S.  Van  Raalte  and  others,  partners  as  S.  Van 
Raalte  &  Co.,  to  the  Board  of  Equalization 
of  the  City  of  St  Louis  and  others,  to  review 
the  action  of  such  board  in  increasing  the 
assessable  value  of  relator's  property.    From 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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a  judgment  quashing  the  writ,  the  relator 
appeals.    Affirmed. 

The  charter  of  the  city  of  St  Louis  creat- 
ed a  board  of  equalization  of  Ave  persons, 
and  made  the  president  of  the  board  of  as- 
sessors the  president  thereof,  who,  with  four 
"discreet  and  exi)erlenced  real  estate  own- 
ers" to  be  appointed  by  the  judge  of  the  cir- 
cuit court  of  the  city  of  St.  Louis,  should 
constitute  that  board.  It  specifies  when  its 
sessions  shall  begin  and  end,  and  provides: 
"Said  board  shall  hear  and  determine  all  ap- 
peals in  a  summary  manner,  shall  adjust 
and  correct  the  assessment  books  according- 
ly, shall  determine,  as  far  as  possible,  wheth- 
er the  proi>erty  has  been  assessed  at  the  true 
cash  value,  and  in  just  proportion  to  the 
assessed  value  of  the  other  property  in  the 
city  similarly  situated,  and  to  this  end  shall 
Increase  or  diminish  the  assessment  on  any 
property,  real  or  i>ersonaI  or  mixed.  If  they 
propose  to  Increase  the  assessment  in  any 
case,  notice  thereof  to  be  served  upon  the 
owner,  agent,  or  representative  thereof.  If 
within  the  city,  who  shall  have  the  right  to 
be  heard  upon  such  proposed  increase. 
•  •  •  The  members  of  such  board,  before 
altering  upon  the  duties  of  such  office,  shall 
take  and  subscribe  tin  oath  similar  to'  that 
required  of  county  boards  of  equalization." 

The  charter  empowers  the  board  to  send 
for  person,  books,  and  papers  and  to  compel 
the  attendance  of  witnesses,  and  to  issne 
process  to  be  served  by  the  sherlfF.  Charter 
of  St  Louis,  art.  5,  i  24.  The  board  of  equal- 
ization, organized,  as  prescribed  In  said 
charter,  on  the  12tb  of  April,  1910,  notified 
relator  that  it  proposed  to  increase  the  as- 
sessed value  of  its  property  for  that  year 
from  $11,400  to  $90,000,  according  to  section 
9160  of  the  Revised  Statutes  of  1899  that 
such  increase  would  be  based  on  "cash  and 
credits,  money  loaned  or  invested  in  pledges." 
This  notice  fixed  a  day  for  the  appearance 
and  hearing  of  any  objections  which  relator 
might  have  to  such  increase.  On  the  day  set 
for  the  hearing,  and  after  the  appearance 
and  statement  of  relator,  who  was  represent- 
ed by  his  attorney,  the  board  of  equalization 
Increased  the  assessment  to  $28,900.  This 
sum  was  arrived  at  by  taking  the  evidence 
that  relator,  a  pawnbroker,  owned  loans 
amounting  to  $40,000  secured  by  personal 
property.  The  board  took  70  per  cent  of 
that  as  its  assessable  value,  that  being  the 
rule  applicable  to  the  assessment  of  real 
estate  In  the  city  of  St  Louis,  and  refused 
to  allow  two  other  deductions  claimed  by 
relator,  one  for  $25,000,  which  relator  claim- 
ed it  owed  to  other  persons  for  borrowed 
money,  and  the  other  for  30  per  cent,  of  the 
value  of  Its  assessable  property  which  rela- 
tor claimed  would  represent  its  customary 
failure  of  collection  of  money  owed  on  pledg- 
es. 

A  writ  of  certiorari  was  sued  out  of  the 
circuit  court  bringing  before  It  the  record  of 


the  board  of  equalization.  Upon  the  trial  of 
that  proceeding  the  writ  was  quashed,  from 
which  judgment  the  relator  duly  appealed  to 
this  court 

Stem  &  Haberman,  of  St  Louis,  for  appel- 
lants. Wm.  E.  Baird  and  Truman  P.  Toung, 
both  of  St  Louis,  for  respondents. 

BOND,  J.  (after  sUtlng  the  facts  as 
above).  [1]  I.  The  functions  of  the  board  of 
equalization,  in  judging  the  assessments  of 
property,  are  judicial;  and  if,  In  the  exer- 
cise of  that  power,  it  shall  act  without  right- 
ful jurisdiction,  and  this  should  appear  from 
the  face  of  its  record,  then  certiorari  is  the 
proper  remedy  to  quash  its  record  and  pro- 
ceedings. State  ex  reL  v.  Bank,  234  Mo.  191, 
136  S.  W.  335;  State  ex  reL  v.  Stephens,  148 
Mo.  662,  48  S.  W.  929.  69  Am.  St  Rep.  625 ; 
Ward  V.  Board  of  Equalization,  136  Mo.  309, 
36  S.  W.  648;  Black  v.  McGonigle,  103  Mo. 
loc.  dt  197,  15  S.  W.  615;  State  ex  rel.  Fer- 
guson V.  Moss,  69  Mo.  495. 

[2]  In  the  notice  given  relator  of  the  In- 
tentlon  of  the  board  of  equalization  to  in- 
crease its  assessment,  reference  is  made  to 
the  source  of  its  power,  in  section  9150,  Re- 
vised Statutes  of  1899,  now  section  11354  of 
the  present  revision.  Whether,  under  the 
provisions  of  the  Constitution  (article  9,  |i 
23,  25),  tills  section  of  the  statute  is  applica- 
ble after  the  adoption  of  the  charter  of  St 
Louis  need  not  be  ruled.  State  ex  rel.  v. 
Wilder,  198  Mo.  167,  95  S.  W.  910;  Bremen 
Bank  v.  Umrath,  55  Mo.  App.  43.  The  board 
of  equalization  was  created  by  the  charter, 
and  its  duties  are  defined  therein,  and  these 
include  the  authority  to  notify  the  relator  of 
a  proposed  increase  of  the  assessment  of  its 
property,  and  a  mere  mistake  or  inadvert- 
ence in  referring  to  the  act  of  the  Legisla- 
ture instead  of  the  provisions  of  the  charter, 
in  the  notice  to  appear,  could  not  divest  the 
board  of  any  rightful  authority  possessed  by 
it  under  tbe  terms  of  the  charter  of  the  city 
of  St  Louis. 

[3]  It  is  not  denied,  and  the  record  of  the 
board's  action  discloses,  that  relator  duly  ap- 
peared at  the  time  fixed  In  the  notice  for 
the  consideration  of  an  Increase  In  its  as- 
sessment. This  cured  any  informality  in  the 
notice  and  secured  to  relator  the  hearing  it 
was  entitled  to  have  before  the  increase  of 
the  assessment  State  ex  reL  v.  Baker,  170 
Mo.  loc.  dt  199,  loc.  clt  203,  70  S.  W.  470. 

[4]  The  record  sent  up  In  obedience  to  the 
writ  further  shows  that,  after  such  hearing, 
the  board  of  equalization  only  increased  the 
assessment  to  the  amount  of  its  secured 
loans  made  as  pawnbroker,  to  wit,  $40,000, 
admitted  by  relator  on  the  hearing,  and  that 
of  tills  amount  the  board  deduced  SO  per 
cent  so  as  to  equalize  the  valuation  of  this 
property  with  the  valuation  put  upon  real 
estate  for  assessment  purposes  in  the  dty  of 
St  Louis. 

It  is  clear,  therefore,  that  the  board  did 


Digitized  by 


Google 


Mo.) 


STATE  y.  BOAKD  OF  EQUALIZATION 


1049 


not  prejudge  the  amount  of  proposed  in- 
crease of  relator's  assessment,  for  it  did  not 
adopt  the  amount  of  increase  suggested  in 
the  notice,  but  finally  fixed  the  amount  at  a 
much  lower  sum  after  a  bearing  in  the  man- 
ner above  stated.  The  assignment  of  error 
by  relator  that  the  board  prejudged  the 
amount  which  it  increased  the  assessment  of 
relator's  property  is  therefore  overruled. 

II.  This  leaves  only  the  question  of  the 
Jurisdiction  of  the  board  to  decline  the  de- 
duction from  the  sum  adjudged  by  it  to  be 
true  cash  value  of  relator's  property  of  the 
amount  of  Its  Indebtedness  ($25,000)  alleged 
to  have  been  borrowed  from  other  persons 
than  pledgors,  and  the  further  amoimt  of  an 
assumed  failure  of  collection  reaching  30 
per  cent,  of  the  money  loaned  on  pledges 
and  deposits.    Taking  these  in  order. 

[5]  Taxes  are  leviable  on  all  property  ex- 
cept as  exempted  by  statute  (B.  S.  1909,  §S 
11334,  11335,  11337,  11384,  11519),  and  the 
fact  of  such  (exemption  must  appear  In  ex- 
press terms  or  by  necessary  implication,  in 
the  language  of  the  Constitution  or  the  stat- 
ute. If  the  terms  of  the  law  which  are  in- 
voked to  show  an  exemption  from  taxation 
are  susceptible  of  any  other  rational  con- 
struction, the  exemption  cannot  exist.  Coo- 
ley  on  Taxation  (3d  Ed.)  356;  State  ex  reL 
V.  Casey,  210  Mo.  loc.  dt  248,  109  S.  W.  1; 
Fitterer  v.  Crawford,  15T  Mo.  51,  57  S.  W. 
532,  60  li.  R.  A.  191. 

[$]  We  may  concede  for  the  argument  that 
an  Implication  might  be  drawn  from  the 
language  of  the  section  of  the  statute  (R.  S. 
1909,  S  11388),  referring  to  deductions  for 
any  Indebtedness  to  "mutual  insurance  com- 
panies or  subscriptions  to  religious,  literary, 
scientific,  or  charitable  bodies  or  the  capital 
sto<^  of  corporations" ;  that  the  Legislature 
did  not  Intend  to  exclude  a  deduction  for 
general  indebtedness  when  the  taxpayer  was 
Usting  his  property  for  assessment.  But 
this  inference  Is  not  the  only  one  which  can 
be  drawn  from  that  statute.  It  admits  of 
another  of  equal  potency,  which  is  that  the 
Legislature  intended  to  emphasize  the  fact 
that  these  particular  instances  of  indebted- 
ness could  not  be  offset  against  any  other 
property  of  any  kind,  which  it  was  the  duty 
of  the  owner  to  return  for  taxation,  al- 
though as  to  some  of  those  specified  obliga- 
tions no  consideration  whatever  was  receiv- 
ed (religious  or  charitable),  and  as  to  others 
the  indebtedness  (capital  stock  of  corpora- 
tions) would  be  taxable  in  the  hands  of  the 
corporations.  Nor  does  it  exclude  the  fur- 
ther inference  that,  if  the  LeglBlature  had 
Intended  to  allow  a  deduction  of  other  than 
the  specified  Indebtedness,  it  would  have 
said  that  in  simple  terms  and  would  not 
have  provided,  as  Is  done  in  the  next  sec- 
tloo  (B.  &  1909,  11387),  that  the  taxpayer 


might  deduct  his  uncollectible  credits.  The 
two  sections  are  in  pari  materia,  and.  In  en- 
acting them,  the  Legislature  had  in  mind  the 
liabUlty  of  all  property  to  taxation.  By  the 
former  it  referred  to  certain  kinds  of  in- 
debtedness which  must  be  returned  for  as- 
sessment, and  by  the  latter  it  pointed  out 
one  part,  the  uncollectible  portion  of  "cred- 
its," using  that  term  which  the  taxpayer 
might  leave  out  of  his  list  Tills  shows  that 
the  admissible  inference  to  be  drawn  from 
the  first  section  is  not  the  only  reasonable 
deduction  which  its  terms  aSord,  and  hence 
does  not  in  logic  have  the  strength  of  a  con- 
clusive deduction  shutting  out  all  others, 
and  thereby  making  it  a  necessary  implica- 
tion from  the  language  of  the  statute,  as  It 
would  have  to  be  to  faU  ^thin  the  prind- 
plee  of  law  above  stated. 

We  hold  that  there  is  nothing  In  the  lan- 
guage of  the  sections,  supra,  which  support 
the  theory  of  appellants'  counsel  that  relator 
was  entitled  to  deduct  from  its  credits  list- 
ed for  taxation  the  amount  It  owed  for  mon- 
ey borrowed  from  other  persons  than  Its 
debtors 

III.  We  have  considered  the  history  of  rev- 
enue laws  in  appellant's  brief  and  have  giv- 
en due  weight  to  Its  interpretative  aid.  But 
It  falls  short  of  demonstrating  that  we 
should  Interpolate  in  the  statute  a  provislou 
(now  lacking)  that,  in  listing  what  is  due  a 
taxpayer  by  a  solvent  debtor  or  on  loans  se- 
cured by  property,  he  may  deduct  what  he 
owes  other  persons  than  those  enumerated 
in  section  11387  of  the  present  revision. 
Neither  do  we  perceive  any  logical  reason 
why  such  general  indebtedness  should  only 
be  deduced  from  personal,  rather  than  real, 
property. 

[7]  IV.  The  final  contention  of  appellant 
is  that  the  board  of  equalization  orred  In 
refusing  relator  credit  for  an  assumed  per- 
centage of  its  forfeited  loans.  Even  if  this 
question  was  raised  by  the  face  of  the  rec- 
ord, we  should  not  sustain  the  assignment  of 
error.  State  v.  Cunningham,  153  Mo.  643, 
65  S.  W.  249;  Judson  on  Taxation  in  Mo. 
p.  239.  It  was  not  shown  that  such  a  per- 
centage of  forfeitures  of  its  loans  would 
cause  any  pecuniary  damage  to  relator.  AU 
of  them  were  secured  by  pledged  property 
Inferably  of  greater  value  than  the  amount 
loaned. 

The  statute  (R.  S.  1909,  t  11387),  permit- 
ting the  taxpayer  to  deduct  from  his  "cred- 
its" what  portion  he  is  unable  to  collect, 
does  not  mean  that  he  shall  do  so,  when  he 
collects  the  amount  due  him  by  getting  its 
value  in  property  though  not  in  money. 
When  these  pledges  are  forfeited,  the  loans 
are  paid  in  property,  and  these  are  not  un- 
collectible "credits"  in  the  statutory  sense. 

The  Judgment  is  affirmed.    AU  concur. 
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SKITJiMAN  et  aL  v.  OLARDT.    (No.  16,559.) 

(Supreme   Court  of  Missouri,   Division  No.  1. 

March  3,  1914.     Rehearing  Denied 

April  2.  1914.) 

1.  Judgment  (J  518*)  —  What  CoNHrrruTus 

COIXATEBAL   ATTACK. 

A  petition  in  an  action  to  quiet  title,  couch- 
ed in  the  general  langua|;e  of  Rev.  St.  1899,  § 
650,  relating  to  the  quieting  of  title,  was  not  a 
direct  attack  upon  a  judgment  through  which 
defendant  claimed,  but  was  a  collateral  attack. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $§  961,  962;   Dec.  Dig.  {  518.»] 

2.  Taxation   (i   648»)— Tax  Titlics— Effect 
OF  Defects  and  iBBEOULAaiTiES. 

Tax  judgments  cannot  be  impeached  in  a 
collateral  proceeding  on  account  of  mere  errors 
or  irregularities  not  going  to  the  jurisdiction. 

[Ed.  Note.— For  other  caMS,  see  Taxation, 
Cent.  Dig.  {  1316; 'Dec  Dig.  {  648. »] 

3.  Names  (§  16»)— Taxation  (i  642»)— Idem 

SONANS. 

The  fact  tfiat,  in  an  order  of  publication  in 
a  tax  suit,  the  name  "Hamilton  waa  spelled 
"Hamelton''  and  the  Christian  name  "Abigail," 
"Abigal,"  did  not  invalidate  the  notice;  the 
names  being  idem  sonans. 

[Ed.  Note.-=-For  other  cases,  see  Names,  Cent. 
Dig.  {§  4,  12-14;  Dec.  Dig.  i  16;*  Taxation, 
Cent.  Dig.  H  130&-1307;   Dec  Dig.  S  642.*] 

4.  Taxation  (S  642»)— Tax  Titles— Defects 

AND    IBBEODLARITIES  —  OBDEB    OF    PUBLICA- 
TION. 

The  tact  that  the  proof  of  publication  in 
a  tax  suit  referred  to  the  newspaper  as  the 
"Vindicator,"  while  the  order  of  publication  di- 
rected it  to  be  made  in  the  "Bloomfield  Vindi- 
cator," did  not  invalidate  the  notice,  where  the 
judgment  contained  a  finding  that  the  publica- 
tion was  made  in  the  "Bloomfield  Vindicator." 
[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  a  1305-1307;    Dec  Dig.  f  642.*] 

5.  Evidence  (|  25*)^JuDrciAL  Notice. 

In  a  tax  suit  judicial  notice  was  taken  of 
the  fact  that  there  was,  in  1900  and  is  now,  in 
Stoddard  county,  a  town  by  the  name  of  Bloom- 
field. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {f  31-33;  Dec  Dig.  {  25.*] 

6.  Taxation  (§  648»)— Tax  Titles— Defects 

AND    IBBKOULABITIES  —  ObDBB   OF   PUBLICA- 
TION. 

Rev.  St  1889,  §  2042,  provides  that  a  de- 
fendant in  a  tax  suitsummoned  or  notified  ac- 
cording to  section  2022,  providing  that  the  or- 
der of  publication  shall  require  the  defendant 
"to  appear  on  a  day  to  be  named  therein  and 
answer  the  petition,"  or  that  it  will  be  taken 
as  confessed,  shall  demur  to  or  answer  the  pe- 
tition on  or  before  the  third  day  of  the  term  at 
which  be  is  required  to  appear.  Held,  on  col- 
lateral attack,  that  the  fact  that  an  order  of 
publication  notified  defendant  to  appear  "on  or 
before  the  sixth  day."  etc.,  instead  of  the  third 
day,  as  provided,  did  not  render  the  judgment 
invalid;  it  not  appearing  that  defendant  waa 
injured  or  misled  in  any  way. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  S  1816;   Dec  Dig.  {  648.»] 

7.  Taxation   (J  648*)— Tax  Titles— Defects 
AND  IBBBOULABITIES— Petition. 

That  the  petition  in  a  tax  snit  did  not 
state  that  defendants  were  the  owners  of  the 
land  did  not  render  the  judgment  invalid  on  col- 
lateral attack;  it  appearing  that  defendants 
were  in  fact  the  owners. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1316;   Dec  Dig.  S  648.*] 


8.  Taxation  (§  648*)— Tax  Jddomknt— Col- 
latbbal  attack. 

When  a  tax  jnd^ent  is  attacked  on  ju- 
risdictional grounds  in  collateral  proceedings, 
the  petition  and-  order  of  publication  are  to 
be  looked  to,  not  the  tax  bills  attached  to  the 
petition,  which  are  mere  evidentiary  matter; 
it  being  presumed  that  the  court  had  satisfac- 
tory evidence  before  it  upon  which  to  render 
judgment 

[Ed.   Note. — For  other   cases,   see  Taxation, 
Cent  Dig.  {  1316;  Dec  Dig.  {  648.*] 

9.  Taxation  (§  647*)— Tax  Judgment— Con- 
btbuction. 

A  judgment  in  a  tax  suit,  which  recited, 
"and,  all  and  singular  the  premises  being  seen 
and  fully  understood,  the  Court  finds  the  issues 
for  plaintiff,"  was  in  effect  a  finding  that  the 
defendants  were  the  owners  of  the  land;  that 
tact   being  charged  in  the  petition. 

[Eld.  Note.— For  other  casea,   see  Taxation, 
Cent  Dig.  a  1312-1315;    Dec  Dig.  {  647.*] 

10.  Taxation  (§  648*)— Tax  Judqment— De- 
fects  AND    IBBEOULABITIES. 

That  a  tax  judgment  omitted  the  "s"  off 
defendants  in  one  or  two  instances  was  not  a 
fatal  irregularity  upon  collateral  attack. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1316;    Dec  Dig.  §  648.*] 

11.  Taxatoon  (I  648*)— Tax  Judoment^De- 

FECTS  and   iRBEOULABrtlBS. 

That  the  clerk  in  entering  a  tax  judgment 
in  the  record  book  which  contained  printed 
forms  for  such  judgments  omitted  to  scratch 
out  or  erase  the  part  unfilled  did  not  invalidate 
the  judgment  in  collateral  proceedings. 

[Ed.   Note. — For  other  cases,   see  Taxation, 
Cent  Dig.  |  1316 ;    Dec  Dig.  §  648.*] 

12.  Taxation  (|  766*)— Tax  Deeds— Exbcu - 
TiON— Signature  by  Sheriff. 

That  a  sheriff's  name  was  recited  in  the 
body  of  a  tax  deed  as  "Jonathan  R.  Barbara," 
but  he  sifned  it  as  "J.  R.  Barham,  Sheriff,"  did 
not  invabdate  the  deed,  where  the  acknowledg- 
ment in  open  court  identified  him  as  the  maker 
of  the  deed,  since  the  certificate  of  acknowledg- 
ment must  be  read  with  the  deed,  and  one  of 
its  functions  is  to  identify  the  person  who  signs 
and  executes  the  deed. 

[Ed.   Note. — For  other  casea,   see  Taxation, 
Cent  Dig.  H  1523-1527;    Dec  Dig.  {  765.*] 

13.  Taxation  (J  421*)— Tax  Deeds— Descbip- 
tion  OF  Pbopebtt. 

Abbreviations  in  land  descriptions  in  cus- 
tomary use  are  part  of  the  statutory  scheme 
of  a  tax  levy,  assessment,  and  collection  by  suit 
[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  720-727,  729-735;  Dec  Dig.  { 
421.*] 

14.  Taxation  (J  648*)— Tax  Judgmbnt-Col- 
latebal  Attack. 

A  tax  judgment  could  not  be  collaterally 
attacked  because  the  land  was  sold  in  bulk. 

[Ed.  Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  t  1316;   Dec.  Dig.  {  64a*] 

15.  Taxation  (S  760*)  —  Tax  Deeds  —  Recit- 
als. 

A  tax  deed  was  not  defective  because  of  the 
follov^ing  narration:  "•  •  •  And  having 
previously  to  the  day  of  sale,  hereinafter  men- 
tioned, given  at  least  twenty  days'  notice  of 
the  time  and  place  of  sale,  and  of  the  real 
estate  to  be  sold,  and  where  situated,  as  the 
law  directs,  by  advertisement  in  the  Vindicator 
a  newspaper  published  in  my  said  county,"  etc 
— as  being  conclusions  instead  of  statement  of 
facts,  since  tax  deeds  in  their  terms  should  fol- 
low Rev.  St  1889,  §  4054,  relating  to  the  nar- 
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ladons  of  iheiiffs'   deeds  in  general  and  the 
narration  in  question  complied  therewith. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  J  1509;    Dec.  Dig.  {  760.*] 

16.  JtTDQMENT   (S  486»>— COIXATEBAL   ATTACK. 

Judgment  defendants  well  served  cannot 
complain  on  collateral  attack  that  the  judg- 
ment is  void  as  to  other  defendants  not  served; 
the  former  doctrine  that  a  judgment  is  an  en- 
tirety, so  that  if  void  as  to  one  it  is  void  as  to 
all,  being  no  longer  held. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §i  919,  920-923;   Dec.  Dig.  |  486w»1 

17.  Taxation   (S   848*)- Tax   Tttlb— Bfmct 
or  Detects  and  Ibbegularities. 

In  a  collateral  attack  upon  a  tax  judg- 
ment and  deed,  held  that  numerous  defects  and 
irregularities,  none  of  which  were  fatal  when 
considered  singly,  were  not  fatal  when  consider- 
ed all  together  cumulatively. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1316;    Dec.  Dig.  t  648.*] 

18.  QtriETiNQ  Title  (|  10*)— Title  or  Plain- 

TllT. 

Plaintiffs,  in  an  action  to  quiet  title,  must 
abow  title  in  themselves  before  they  can  ques- 
tion a  defendant's  title,  who  holds  under  mesne 
conveyances  from  the  common  source. 

[Bd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  36-42;   Dec  Dig.  §  10.*] 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  C.  Sheppard,  Judge. 

Action  by  Mary  Cornelia  Sklllman  and  oth- 
ers against  Martin  L.  Clardy.  From  a  Judg- 
ment for  defendant,  plalntttTs  appeal.  Af- 
firmed. 

S.  C.  Rogers,  of  St.  Louis,  and  C.  M.  Skill- 
man,  for  appellants.  N.  A.  Mozley,  of  Bloom- 
field,  for  respondent 


LAMM,  J.  From  a  Judgment  of  the  Butler 
circuit  court  in  favor  of  defendant,  quieting 
title  in  him  to  a  quarter  section  of  land, 
plaintiffs  appeal. 

The  petition  reads:  "PlaintUTs  state  that 
Samuel  R.  Hamilton  died  Intestate  In  the 
year  1875,  seised-  in  fee  of  the  real  estate 
hereinafter  described;  that  the  plaintiffs  are 
the  sole  surylvlng  and  legal  hetrs  of  Samuel 
R.  Hamilton,  deceased;  and  that  by  Inherit- 
ance, as  such  legal  h^rs  of  Samuel  R.  Ham- 
ilton, deceased,  they  are  the  owners,  in  fee 
simple,  and  claim  that  title  to  the  following 
real  estate,  lying,  being,  and  situate  In  the 
county  of  Stoddard,  in  the  state  of  Missouri, 
to  wit,  the  northwest  quarter  of  section  3, 
township  23  north,  of  range  12  east,  con- 
taining 160  acres,  more  or  less.  Plaintiffs 
further  state  and  aver  that  the  said  real  es- 
tate Is  not  In  the  actual  possession  of  any 
person  or  persons  whatsoever,  but  is  wild 
and  uncultivated  timber  land;  that  the  de- 
fendant claims  some  title,  estate,  or  interest 
In  and  to  said  premises,  the  nature  and 
character  of  which  claim  is  unknown  to 
plaintiffs,  and  cannot  be  described  herein,  ex- 
cept that  said  claim  Is  adverse  and  prejudi- 
cial to  these  plaintiffs.  Wherefore,  tae  prem- 
ises considered,  the  plaintiffs  ask  the  court  to 
try,  ascertain,  and  determine  the  estate,  title. 


and  interest  of  the  plaintiffs  and  the  defend- 
ant herein,  respectively.  In  and  to  the  real 
estate  aforesaid,  and  to  define  and  adjudge, 
by  its  Judgment  or  decree,  the  title,  estate, 
and  Interest  of  the  parties,  plaintiff  and  de- 
fendant, herein,  severally,  in  and  to  the 
aforementioned  premises,  according  to  the 
statute  in  such  cases  made  and  provided,  and 
for  the  costs  in  this  behalf  exx>ended."  Ad- 
mitting that  defendant  claims  some  Interest 
and  title,  and  averring  that  his  title  is  In  fee 
simple,  the  answer  goes  on  to  plead  estoppel 
generally  through  laches,  and  then  turns  the 
tables  on  plaintiffs  by  alleging  that  defend- 
ant is  the  owner  in  fee  simple  of  the  real 
estate  In  controversy,  and  that  plalntLffs 
claim  some  right  or  Interest  tber^n,  the  pre- 
cise character  of  which  defendant  says  he 
does  not  know,  except  that  such  pretended 
claim  is  adverse  to  him,  wherefore  bis  prayer 
(mutatis  mutandis)  Is  the  same  as  plain- 
tlfls'.    The  reply  was  a  general  denial. 

The  cause  was  treated,  nisi,  as  in  equity. 
It  was  stipulated  In  open  court  that  one  Sam- 
uel B.  Hamilton  is  the  common  source  of  ti- 
tle. The  following  sufficiently  outlines  the 
case,  to  wit:  One  Samuel  R.  Hamilton,  a  citi- 
zen of  Ohio,  owned  the  land  and  died  intes- 
tate in  1876,  leaving  Samuel  B.  bis  only  son 
and  heir  and  Abigail  Maria  his  widow.  Abi- 
gail Maria  died  in  1888,  her  dower  estate  tot 
life  falling  In  at  that  event.  The  title  be- 
came vested  In  Samuel  B.  by  descent  cast  on 
the  death  of  bis  father.  Samnel  B.  died  In 
1899,  Intestate,  leaving  surviving  him  three 
children;  his  wife,  Rebecca,  having  died  In 
1894.  Those  children  (and  his  only  heirs) 
were  Mary  Cornelia,  Anna  Eliza,  and  Hannah 
Maria,  two  of  whom  married,  and  the  three 
(with  the  husbands  of  those  married)  are 
plalntlCs  in  the  Instant  case.  Their  title,  If 
any,  Is  by  descent  cast  on  them  as  heirs  of 
Samuel  B.  There  Is  no  question  of  the  stat- 
ute of  limitations,  the  land  being  wild.  In 
1890  a  Judgment  was  rendered  against  the 
land  for  taxes  of  1887  and  1888  In  a  suit  then 
pending  in  the  Stoddard  circuit  court  in  fa- 
vor of  the  collector  of  that  county  against 
"Samuel  B.  Hamilton  and  Rebecca  Hamilton, 
his  wife,  Abigail  Hamilton,  widow  of  Samuel 
R.  Hamilton,  deceased,  and  Andrew  Hamil- 
ton, defendants."  Andrew  Hamilton  (a  col- 
lateral kinsman)  had  no  title  at  any  time, 
and  was  dead  at  the  time  suit  was  brought. 
On  that  Judgment  execution  Issued  in  Janu- 
ary, 1891,  and  In  March  of  that  year  a  sale 
was  made  under  the  sheriff's  hammer  to  Li- 
gon  Jones  and  Bmil  M.  Weber,  an  executed 
deed  following  in  consummation  of  that  sale. 
By  a  conveyance  defendant,  Clardy,  acquired 
their  tiOe  In  1903— Jones,  Weber,  and  Clardy 
paying  \)ie  taxes  levied  from  1889  down  to 
this  date.  If  that  tax  sale  conveyed  title,  the 
case  was  well  decided.  If  not.  It  was  badly 
decided.  There  were  many  objections  made 
to  the  validity  of  the  tax  Judgment  and  deed 
on  many  alleged  defects.     In  oral  argument 
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learned  counsel  for  appellants  conceded  a 
group  of  them  were  small  ones,  taken  sev- 
erally and  one  at  a  time,  but  he  insists  with 
sidrit  that  (taken  collectively  as  an  aggrega- 
tion) they  had  a  cumulative  effect  and  in- 
validated the  title.  He  illustrated  his  posi- 
tion by  the  homely  proposition  announced  at 
our  bar,  to  wit:  "Knough  specks  make  an 
apple  rotten."  The  enough-tpeoka  theory, 
thus  making  its  virgin  and  blushing  bow  on 
the  stage  of  real  estate  law,  may  well  excite 
a  mild  Judicial  interest — an  interest  to  be 
tempered  by  a  word  of  caution,  thus:  If  com- 
parisons are  not  "odious"  as  some  writers  put 
it,  they  may  be  "odorous"  as  others  will  have 
it,  and,  finally,  in  dealing  vrith  similitudes 
must  we  not  be  chastened  by  the  thought 
that  so  great  a  Jurist  as  Lord  Mansfield  found 
It  wise  to  declare  (so  Lord  Westbury  vouch- 
es) "that  nothing  In  law  is  so  apt  to  mislead 
as  a  metaphor."  Knox  v.  Gye,  6  L.  R.  (H. 
of  L.)  1,  c.  676.  We  are  told  at  the  mother's 
knee  that  continued  dropping  wears  away 
a  stone,  that  enough  pebbles  change  the 
course  of  rivers,  that  while  one  swallow  may 
not,  yet  many  swallows  may,  make  a  summer, 
and  why  may  not  many  specks  spoil  an  apple? 
We  shall  attend  to  the  cumulative  etfect  of 
"specks"  on  real  estate  titles  before  we  dis- 
miss this  opinion. 

[1]  1.  For  the  purpose  of  showing  that  the 
petition  was  couched  in  the  general  verbiage 
of  the  statute,  R.  S.  1899,  §  650  (a  form  of 
pleading  in  ambush  approved  in  Huff  v.  La- 
clede Land  &  Imp.  Co.,  107  Mo.  66,  57  S.  W. 
715,  and  tolerated  ever  since)  we  set  it  forth, 
supra,  in  words  and  figures.  We  allow  our- 
selves an  observation  or  two  as  a  foreword, 
thus:  In  the  exposition  of  that  highly  bene- 
ficial statute  for  quieting  title  the  trend  of 
the  Judicial  mind  hag  been  to  consider  suits 
brought  under  it  as  of  an  equitable  nature, 
except  where  the  issue  was  title  by  limitation, 
accretion,  or  the  like;  that  is,  one  wholly 
cognizable  at  law.  Peniston  v.  Pressed 
Brick  Co.,  234  Mo.  loc.  cit.  709,  and  cases 
dted,  138  S.  W.  582.  In  that  view  of  it 
cases  may  be  found  where  we  have  counte- 
nanced a  bill  in  equity  so  framed  as  to  in- 
voke the  aid  of  section  650,  commingled  with 
other  allegations  of  purely  equitable  cog- 
nizance, thereby  patting  the  case  clearly  In 
eqnlty  on  ancient  and  established  heads  of 
equity  Jurisdiction  as  well  as  on  the  statute. 
We  need  not  go  into  any  question  relating  to 
a  bill  directly  attacking  a  tax  Judgment  and 
a  deed  on  a  sale  under  that  Judgment  on  spec- 
ifications averred  with  the  fullness  and  pre- 
cision of  equity  pleading.  It  snflSces  to  say 
for  the  purxx>ses  of  this  case  that  there  can 
be  no  doubt  that  a  petition  In  the  general 
form  of  the  one  we  are  now  dealing  with  is 
not  a  direct  attack  but,  if  any  attack  on  the 
tax  Judgment  and  proceeding  is  ambushed  In 
the  general  allegations  of  the  petition,  it  Is 
a  collateral  attack,  and  so  we  have  always 
held  in  suits  strictly  under  that  section. 
Evarts  v.  Lumber  &  Mining  Co.,  193  Mo.  loc 


dt  444  et  seq.,  92  S.  W.  872;  Cooper  v. 
Gupter,  215  Mo.  loc.  clt  562,  114  S.  W.  943; 
Morrison  v.  Turnbaugh,  192  Mo.  loc.  dt  444 
et  seq.,  91  S.  W.  152;  Warren  v.  Manwar- 
rlng,  173  Mo.  loc.  cit  34,  73  S,  W.  447;  Shel- 
ton  V.  Franklin,  224  Mo.  loa  cit  355  et  seq., 
123  S.  W.  1084,  135  Am.  St.  Rep.  537 ;  Lovitt 
V.  Russell,  138  Mo.  loc.  dt  482  et  seq.,  40 
S.  W.  123;  South  Mo.  L.  Co.  v.  Carroll  et 
aL,  164  S.  W.  599,  handed  down  at  this  de- 
livery. 

[2]  The  premises  considered,  we  must  be 
guided  in  our  Judgment  by  the  general  doc- 
trine of  the  law,  to  wit  that  mere  irregular- 
ities (or,  if  the  word  be  preferred,  "specks") 
in  a  tax  suit  (by  which  suit  the  taxes  were 
merged  Into  a  Judgment  in  a  court  of  general 
jurisdiction,  and  a  sale  made  thereunder) 
are  not  suffldent  to  overturn  sudi  Judgment 
In  a  collateral  attack.  Contra,  nothing  short 
of  some  capital  vice  amounting  to  a  lack  of 
Jurisdiction  rendering  the  Judgment  void  can 
be  successfully  interposed  to  parry  its  effect 
or  overturn  a  sale  thereunder.  Tax  Judg- 
ments stand  precisely  on  the  same  foot  as 
any  other  in  that  particular,  and  are  pro- 
tected by  the  same  general  prindple  when 
assailed  collaterally  under  section  650  or  in 
ejectment  Schmidt  v.  Niemeyer,  1(X)  Mo. 
207,  18  S.  W.  405 ;  Boyd  v.  Ellis,  107  Mo.  394, 
18  S.  W.  29;  Glbbs  v.  Southern,  116  Mo.  204, 
22  S.  W.  713;  Jones  v.  DilsklU,  94  Mo.  190, 
7  S.  W.  111.  Vide,  also,  the  authorities  last 
dted  above. 

The  right  (and  trite)  doctrine  was  thus 
succinctly  announced  in  Lovitt  v.  Russell,  su- 
pra: "No  principle  of  law  is  more  univer- 
sally accepted  in  this  country  that  that  the 
Judgment  of  a  court  of  competent  Jurisdic- 
tion, so  long  as  it  stands  unreversed  cannot 
be  impeached  in  a  collateral  proceeding,  on 
account  of  mere  errors,  or  Irregnlaritles,  not 
going  to  the  Jurisdiction."  It  Is  strictly  by 
the  standard  of  that  pronouncement  (and  not 
otherwise)  that  the  validity  of  plaintiffs'  ob- 
jections must  be  measured  and  adjudged. 

II.  Plaintiffs  complain  of  alleged  defects 
in  the  tax  Judgment  and  proceeding,  in  the 
tax  deed  and  in  defendant's  chain  of  title 
subsequent  to  the  tax  deed.  Of  these  seri- 
atim. 

(a)  Of  alleged  defects  in  the  tax  judgment 
and  proceeding. 

[3]  (1)  Something  is  made,  arguendo,  of  the 
fact  that  the  name  "Hamilton"  is  spelled 
"Hamelton,"  and  that  the  Christian  name 
"Abigail"  is  spelled  "Ablgal"  In  the  order  of 
publication.  Surely,  "Abigal"  is  idem  sonans 
with  Abigail— the  letters  "ai"  being  diphthon- 
gal in  character,  a  digraph,  and  having  a 
Joint  valne  equal  to  "a"  (so  a  scholar  tells 
me).  Not  only  so,  but,  as  the  laws  of  man 
deal  with  the  quick  and  not  with  the  dead, 
and  as  Abigail  Hamilton  had  departed  this 
life  two  years  before  the  tax  suit  and 
could  not  by  any  known  form  of  service  be 
brought  into  an  earthly  court  (even  on  the 
sovereign  matter  of  taxation  under  any  uame^ 
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either  In  sontbeastera  Missouri  or  elsewhere 
in  the  state,  spelled  well  or  ill)  the  preter- 
mission of  an  "i"  in  the  final  syllable  of  her 
name  Is  of  no  consequence.  We  were  told 
in  school  to  mind  our  p's  and  q's,  but  such 
exactness  is  of  no  force  in  Jurisprudence  In 
dealing  with  names  after  death.  Clearly,  too, 
"Hamelton"  is  idem  sonans  with  "Hamilton," 
when  spoken  colloquially  or  by  the  most  skill- 
ed voice  Into  the  most  exquisite  ear. 

[4-S]  (2)  The  order  of  publication  made  by 
the  clerk  in  vacation  in  the  tax  suit  directed 
publication  to  be  made  in  the  "Bloomfleld 
Vindicator,"  a  newspaper  published  weekly 
In  Stoddard  county.  Mo.  The  proof  of  publi- 
cation made  refers  to  the  sheet  as  the  "Vin- 
dicator." But  the  judgment  narrates,  Inter 
alia,  as  follows:  "And  it  appearing  to  the 
court  that  defendants  have  been  legaUy  no- 
tified  of  the  eonvmencement  of  thig  action  by 
publication  in  the  Bloomfleld  Vindicator,  a 
newspaper  published  weekly  in  Stoddard 
county,  Mo.,  for  four  weeks  successively,"  etc. 
It  will  thus  be  seen  that  while  the  affidavit 
of  proof  by  the  publisher  leaves  off  the  word 
"Bloomfleld"  from  the  title  of  his  newspaper, 
yet  the  Judgment  inserts  It  on  the  fact  found. 
Something  is  made  of  'that  fact,  but  the  con- 
tention is  without  substance.  Because:  No 
attempt  was  made  to  show  there  were  two 
papers  called  the  "Vindicator"  published  in 
Stoddard  county.  We  take  Judicial  notice  of 
the  fact  that  there  was  then  and  now  is  a 
town  known  as  Bloomfleld  in  that  county. 
It  Is  a  matter  of  common  knowledge  that  the 
name  of  the  town  in  which  a  paper  is  publish- 
ed is  usually  found  in  the  caption  or  name  of 
papers  published  therein,  this  for  purposes  of 
use  or  ostentation,  identification  and  difCeren- 
tiation  from  other  sheets,  or  local  pride.  To 
give  the  matter  a  proper  setting,  It  must  be 
noted  that  the  statute  in  existence  in  1800, 
at  the  time  the  tax  suit  was  brought,  did  not 
require  an  order  of  publication  to  designate 
a  newspaper  when  the  publication  was  made 
In  the  county  where  the  suit  was  instituted. 
R.  S.  1888,  i  2028;  Id.  §  2022;  Coffin  v.  El- 
gin, 243  Mo.  455, 147  S.  W.  835.  But  if  it  did, 
then  the  good  sense  of  the  thing  Is  to  be  look- 
ed to.  In  State  ex  rel.  v.  Blair,  245  Mo.  loc. 
dt  696,  161  S.  W.  148,  a  suit  on  drainage  as- 
sessments, the  order  directed  the  clerk  to  in- 
sert a  notice  Incident  to  establishing  the  dis- 
trict in  the  Western  Enterprise.  The  inser- 
tion was  made  In  the  Rich  Hill  Enterprise. 
In  that  case  there  was  testimony  that  the 
paper  was  sometimes  known  as  the  "Western 
Enterprise"  and  sometimes  as  the  "Rich  Hill 
Enterprise,"  but  that  there  was  only  one  pa- 
per published  in  Rich  Hill  with  the  word 
"Enterprise"  a  part  of  Its  name.  It  was 
ruled  that  the  variance  in  the  name  of  the 
paper,  a  variance  much  more  pronounced 
than  that  we  are  dealing  with,  did  not  inval- 
idate the  notice.  In  Bllckensderffer  v.  Ban- 
na, 231  Mo.  loc.  dt  107  et  seq.,  132  S.  W.  678, 
a  probate  notice  is  dealt  with.  In  that  case 
there  was  an  order  by  the  court  that  notice 


be  pubUshed  in  the  "Lebanon  JonmaL"  It 
was  In  fact  published  in  the  "Chronicle."  On 
the  theory  that  the  statute  did  not  require 
the  court  to  designate  the  newspaper,  the 
publication  was  held  well  enough.  So,  the 
failure  was  held  to  be  at  most  an  error  or 
irregularity  where  the  court  accepted  the 
puhUcation  (as  it  did  in  the  case  at  bar)  as 
a  compliance  with  the  order. 

The  acceptance  of  the  publication  by  the 
court  as  in  compliance  with  the  law  and  with 
the  order,  as  the  Judgment  narrates  in  the 
Instant  case,  is  of  stiff  significance  where  the 
finding  In  the  Judgment  is  not  assailed  by 
the  rest  of  the  record,  as  here.  In  McDer^ 
mott  V.  Gray,  198  Mo.  lot  dt  282,  95  S.  W. 
435,  an  equivalent  matter  to  that  now  in 
Judgment  was  up  for  consideration,  and  a 
ruling  was  made  controlling  the  question 
here,  riz.:  "While  It  is  true  that  in  deter- 
mining the  validity  of  judgments  rendered 
upon  constructive  notice  we  may  look  to  such 
notice  to  see  that  it  is  directed  to  the  proper 
party,  for  that  goes  to  the  jurisdiction  of  the 
court  over  the  person,  yet  if  the  order  of  pub- 
lication was  directed  to  the  proper  party  in 
his  proper  name,  and  ttie  proof  of  such  pub- 
lication is  submitted  to  the  court,  and  the 
court  finds  that  the  defendant  lias  been  duly 
and  legally  brought  into  court  by  such  pub- 
lication, a  Judgment  rendered  upon  such  pub- 
lication cannot  be  attacked  in  a  collateral 
proceeding  for  mere  Irregularities  of  the 
clerk  in  making  such  order.  Judge  Macfar- 
lane,  in  Charley  v.  Kelley,  120  Mo.  loc.  dt 
142  [25  S.  W.  673],  in  reviewing  the  authori- 
ties on  tills  subject  states:  'It  is  said  by 
Judge  Napton  in  Kane  v.  McCown,  65  Mo. 
200:  "When  the  record  shows  a  finding  of  the 
court  that  there  has  been  a  legal  order  of 
publication,  and  a  publication  made  in  pursu- 
ance of  such  order,  it  is  not  apparent  how 
this  finding  or  determination  of  fact  can  be 
attacked  collaterally  any  more  than  any  other 
conclusion  of  the  court  in  the  course  of  its 
proceedings  to  final  Judgment"  Brawley  v. 
Ranney,  67  Mo.  283.  The  court  found  that 
an  order,  previously  made,  was  duly  pub- 
lished. This  finding  is  not  assailable  in  this 
suif- 

(3)  At  the  ttme  in  band  (1900)  the  statute 
provided  that  in  counties  like  Stoddard  a  de- 
fendant summoned  or  notified  according  to 
the  provisions  of  chapter  33,  R.  S.  1889,  shall 
demur  or  answer  the  petition  on  or  before 
the  third  day  of  the  term  at  whidi  be  la  re- 
quired to  appear.  If  the  term  shall  so  long 
continue,  and,  if  not,  then  before  the  end  of 
the  term,  unless  further  time  be  given  by  the 
court  It  also  provided  that  the  action  shall 
be  triable  at  the  return  term.  R.  S.  1889,  i 
2042.  So  section  2022,  Id.,  provided  that  the 
order  of  publication  should  require  the  de- 
fendant or  defendants  "to  appear  on  a  day  to 
be  named  therein  and  answer  the  petition,  or 
that  the  petition  will  be  taken  as  confessed." 
Now  in  the  tax  suit  the  order  of  publication 
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(bearing  date  June  10,  IMO)  notified  defend- 
ants to  appear  at  the  next  regular  term  of 
the  circuit  court  of  Stoddard  county  to  be 
begun  and  holden  at  the  courthouse  in  the 
town  of  Bloomfield  in  said  county  on  the  8th 
day  of  September  next,  and  (quoting)  "on  or 
before  the  tiwth  day  of  said  term  if  the  term 
shall  so  long  continue — and,  if  not  then,  on 
or  before  the  last  day  of  said  term — answer 
or  plead  to  the  petition  in  said  cause,"  etc. 
It  will  be  observed  that  defendants  bad  no- 
tice of  the  venue,  the  term,  and  the  day  on 
which  the  term  began,  but  Instead  of  notify- 
ing them  that  they  had  only  the  statutory 
time  of  three  days  thereafter  in  which  to  an- 
swer or  plead,  the  notice  doubled  the  time 
and  gave  them  six.  The  record  shows  the 
Judgment  was  rendered  by  default  on  the 
twelfth  day  of  the  term,  thus  giving  defend- 
ants-a  lea  way  of  six  term  days  to  appear 
beyond  the  time  noticed.  It  is  contended  that 
such  variance  from  the  statute  is  fatal  to  the 
validity  of  the  constructive  service.  We 
think  not,  and  on  these  grounds:  It  wUl  be 
observed  that  the  statute  on  notice  does  not 
say  that  the  defendants  shall  be  required  to 
appear  on  or  before  the  third  day  of  the  term. 
The  statute  says  they  shall  be  required  to 
appear  "on  a  day  to  be  named  therein,"  and 
leaves  the  matter  at  that  point  This  notice 
complies  with  that  statute  literally.  If,  now, 
the  notice  had  named  a  shorter  time  tlian 
does  the  section  on  the  time  of  pleading,  to 
wit,  2042,  supra,  we  would  have  had  another 
question  to  deal  with;  or.  If  a  Judgment  had 
been  rendered  on  the  fourth  day,  as  section 
2042  permitted,  or  If  a  Judgment  had  been 
rendered  at  any  time  before  the  day  men- 
tioned by  the  notice,  to  wit,  the  sixth  day,  we 
should  have  had  a  different  question  to  deal 
with.  In  such  event  defendants  could  well 
complain  that  they  were  misled  by  the  notice, 
or  that  the  statute  or  some  constitutional 
requirement  fit  due  process  had  been  violated, 
but  neither  the  one  thing  nor  the  other  oc- 
curs here.  No  injury  did  or  could  arise  to 
defendants  by  reason  of  the  irregularity,  and, 
on  a  collateral  attack  on  the  Judgment,  we 
can  assign  no  vitality  to  the  contention. 

[7]  (4)  It  is  contended  that  the  petition 
states  no  cause  of  action.  The  spedflcaUon 
is  that  it  does  not  state  that  defendants  are 
the  owners  of  the  land.  That  claim  is  Inad- 
vertenUy  made  by  plaintiffs'  counsel.  The 
fact  being  contra,  we  see  nothing  wrong  with 
the  petition  in  that  particular. 

We  have  looked  into  the  other  criticisms  of 
the  petition  and  find  them  not  vital  on  the 
question  of  Jurisdiction,  to  wit,  stating  no 
cause  of  action. 

[I]  (5)  Complaint  is  made  of  the  certified 
tax  bill  attached  to  the  petition,  but  it  has 
been  ruled  over  and  over  again  that,  on  a 
question  of  Jurisdiction,  the  petition  in  tax 
suits  is  to  be  looked  to  and  the  order  of  pub- 
lication, not  the  tax  bills,  which  latter  are 
mere  evldendary  matter.    If  the  tax  bill  were 


bad,  the  vice  in  it  might  be  or  might  not  be  of 
substance  on  direct  proceeding  by  appeal  or 
writ  of  error,  but  on  collateral  attack  it  will 
be  presumed  that  the  court  proceeds  by  right, 
and  not  by  wrong,  and  had  satisfactory  evi- 
dence before  It  upon  which  to  render  Judg- 
ment State  ex  rel.  v.  Rau,  83  Mo.  126,  6  S. 
W.  697;  Glbbs  v.  Southern,  116  Mo.  loc.  dt 
218  et  seq.,  22  S.  W.  713;  State  ex  reL  v. 
Bank,  144  Mo.  loc.  dt  386,  46  S.  W.  148; 
State  ex  rel.  v.  Hutchison,  116  Mo.  loc.  dt 
402,  22  S.  W.  786;  State  ex  reL  v.  Wilson, 
216  Mo.  loc.  dt  303,  115  S.  W.  576.  Conced- 
ing to  appellants  that  when  the  validity  of  a 
Judgment  is  questioned  on  Jurisdictional 
grounds  the  whole  record  is  to  be  searched 
and  read  together  (Cnmmlngs  v.  Brown,  181 
Mo.  711,  81  S.  W.  158),  yet  when  all  is  said, 
the  vital  matter  remains  as  Jurisdiction,  and 
the  tax  bill  does  not  touch  that  at  all. 

[9]  (7)  It  is  argued  that  the  Judgment  does 
not  find  that  the  defendants  in  the  tax  pro- 
ceeding were  owners  of  the  land.  If  a  literal 
view  is  to  be  taken  of  the  statute  relating 
to  tax  Judgments  then  in  force  (B.  S.  1889, 
i  76S3,  q.  v.),  it  does  not  put  that  finding  on 
its  list  of  requirements.  But,  taking  a  broad- 
er view,  and  conceding  that  on  the  good  sense 
of  the  thing  the  Judgment  should  so  find  in  or- 
der to  be  a  proper  conclusion  on  the  facts 
found,  or  as  the  statute  defines  a  Judgment  (B. 
S.  1909,  i  2090),  "the  final  determination  of  the 
right  of  the  parties  In  the  action,"  yet  the 
Judgment  in  hand  narrates  as  follows:  "And, 
all  and  singular  the  premises  being  seen  and 
fully  understood,  the  court  finds  the  issues 
for  the  plaintiff."  That  finding  was  In  re- 
sponse to  all  the  substantive  charges  of  the 
petition,  one  of  which  was  that  defendants 
were  the  owners.  We  think  that  finding  will 
do ;  hence  there  is  no  substance  in  the  point. 

[10]  (8)  Having  referred  throughout  to  the 
parties  defendant  in  the  plural  form,  as  was 
proper,  at  a  place  or  two  the  Judgment  omit- 
ted the  "s"  off  of  the  word  "defendants,"  and 
that  Is  charged  as  a  fatal  irregularity.  If 
the  maxim,  De  minimis,  is  worth  anything  at 
all  in  legal  exposition,  the  situation  vehement- 
ly cries  out  for  its  use  here.  Evidently  the 
omission  of  the  letter  was  the  mere  pensllp 
of  a  slovenly  clerk.  Sufficient  appears  from 
the  context  to  show  that  to  be  so,  and  we 
cannot  well  adjudicate  substantial  rights  on 
such  a  mere  pinprick  of  inadvertence.  Ap- 
pellants have  dted  us  to  no  authority  so  hold- 
ing, and,  if  there  were  any,  we  would  not  fol- 
low it  Shinn  v.  Railroad,  248  Mo.  loc.  dt 
179  et  seq.,  154  S.  W.  103. 

[11]  (9)  We  suppose  from  certain  earmarks 
that  the  tax  Judgment  is  found  below,  in  a 
record  book  of  tax  Judgments  made  up  of 
printed  forms.  Be  that  so  or  not  so,  the  form 
used  here  contemplated  a  series  of  years  for 
which  taxes  might  be  delinquent  and  in  suit 
in  the  same  case,  and  appropriate  blanks 
were  provided  for  that  purpose.  In  this  tax 
suit  having  filled  the  blanks  appropriate  to 
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the  years  1887  and  1888,  the  others  were  left 
unerased.  It  is  argued  that  this  slovenly 
omission  ot  the  clerk  invalidates  the  Judg- 
ment. As  the  blanks,  thus  unfilled,  appear 
to  us  on  the  record,  they  are  referable  on- 
ly to  a  Umbo  of  Jumbled  nonsense.  Per- 
adventure  they  say  nothing  intelligible;  they 
mean  nothing  intelligible,  except  that  the 
clerk  neglected  to  run  a  pen  line  through 
them.  As  the  cause  was  treated  as  In  equity, 
does  not  equity  consider  that  done  which 
should  have  been  done?  May  not  the  dis- 
criminating e^e  of  the  chancellor  see  that  line 
now?  To  hold  that  this  breach  in  careful- 
ness, this  clerical  error  springing  from  lazy 
slovenliness,  overturns  the  Judgment  would 
be  to  deal  with  the  sober  and  practical  aifalrs 
of  Justice  from  the  viewpoint  of  frivolity. 
MUler  V.  Keaton,  236  Mo.  694,  139  S.  W.  158, 
is  in  point  (q.  v.). 

(10)  But  appellants  criticise  the  Judgment 
from  another  angle,  namely,  that  it  is  a  per- 
sonal Judgment  for  taxes  on  real  estate.  It 
is  prolix  and  we  will  not  cumber  tills  opinion 
with  it  Fairly  read  in  all  its  provisions  and 
by  its  four  comers,  we  think  the  criticism 
must  be  disallowed  as  unsound.  There  Is 
language  In  the  Judgment  squinting  toward 
the  construction  contended  for,  bnt  there  is 
other  language  contra ;  and  when  we  consid- 
er that  the  petition  was  directed  to  a  special 
Judgment  to  be  executed  by  a  special  fl.  fa., 
and  that  the  statutes  required  those  things, 
it  would  be  ovemlce  analysis  of  its  terms  to 
hold  this  Judgment,  rendered  on  constructive 
service  (and  for  taxes  on  real  estate  at  that) 
personal  and  not  special.  Appellants  argue 
they  are  in  danger  of  being  pursued  in  their 
distant  home  by  a  suit  on  this  Judgment  as 
one  in  personam.  But,  in  the  face  of  the 
whole  body  of  the  law,  that  is  a  vain  fear, 
an  Idle  timidity  that  can  be  allowed  no  efi3- 
cacy  in  overturning  the  Judgment  What 
say  the  maxims:  Those  are  to  be  regarded 
as  idle  fears  which  do  not  aftect  a  steady 
man?    A  frivolous  fear  is  not  a  legal  excuse. 

(b)  Of  defects  in  the  deed. 

[12]  The  sheriff's  name  was  Jonathan  R. 
Barham.  The  deed  so  recites  passim.  But 
he  signed  his  name  thereto  In  this  fashion : 
"J.  R.  Barham,  Sheriff."  The  acknowledg- 
ment in  open  court  recites,  inter  alia,  thatr 
"J.  B.  Barham  la  personally  known  to  the 
Judge  to  be  the  same  person  whose  name  is 
subscribed  to  the  foregoing  instrument  of 
writing  as  having  executed  the  same  as 
sheriff,  and  is  known  to  be  the  sheriff  of  the 
county  of  Stoddard  aforesaid,"  etc.  Again, 
the  deed  shows  that  the  land  was  described 
by  abbreviations,  and  that  the  quarter  sec- 
tion in  question  was  sold  in  bulk.  It  is 
argued  those  alleged  defects  are  fatal  to  the 
deed,  and  it  is  also  contended  that  the  deed 
is  fatally  defective  because  of  its  narrations 
relating  to  the  sheriff's  advertisement  of 
sale,  which  were,  to  wit :  "  •  •  •  And 
having  previously  to  the  day  of  sale,  herein- 


after mentioned,  given  at  least  twenty  days' 
notice  of  the  time  and  place  of  sale,  and  of 
the  real  estate  to  be  sold,  and  where  situate, 
as  the  law  directs,  by  advertisemoit  in  the 
Vindicator  a  newspaper  published  in  my  said 
county,"  etc.  We  cannot  very  well  follow 
the  lead  of  appellants'  suggestions  in  the 
foregoing  Insistences,  supported  as  they  are 
by  ingenious  argument  because: 

(1)  In  the  first  place,  the  certificate  of  ac- 
knowledgment must  be  read  with  the  deed, 
(jity-  of  Kansas  v.  Railroad,  77  Mo.  loc  cit 
185.  Part  of  the  function  (and  a  main  one) 
of  a  certificate  of  acknowledgment  to  a  deed 
is  to  identify  the  person  who  signs  and  exe- 
cutes the  deed.  Here  that  iwrson  Is  identi- 
fied by  the  Judge  as  the  sheriff  who  made  the 
conveyance.  Why  should  an  appellate  court 
have  doubt  about  his  identity  wh«i  the  sit- 
ting Judge  below,  who  knew  the  fact  and 
solemnly  vouches  for  it  had  none?  There  is 
an  elaborately  reasoned  case  in  point  lin- 
coln  V.  Thompson,  75  Mo.  loc.  dt  629  et  seq. 
Do  not  sheriffs'  deeds,  in  the  particular  in 
hand,  stand  on  the  same  foot  with  other  con- 
veyances of  real  estate?  And,  if  we  once  an- 
nounced the  doctrine  that  a  deed  was  bad 
in  the  body  of  which  the  fuU  name  of  the 
grantor  appeared,  but  which  was  signed  by 
the  initials  of  his  Christian  name  with  his 
full  surname,  though  properly  acknowledged, 
would  it  not  draw  within  its  hazard  aU  oth- 
er conveyances?  Clearly  so.  The  point  has 
been  rarely  made  but  (so  far  as  we  stand  ad- 
vised) when  made  has  always  been  disallow- 
ed. We  do  the  same  now.  The  maxim  is: 
The  presence  of  the  body  cures  error  in  the 
name ;  the  truth  of  the  name  cures  error  of 
description.  "Prsesentia  corporis  tolllt  er- 
rorem  nomlnls,"  etc. 

[It]  (2)  Abbreviations  in  land  descriptions 
in  customary  use  are  part  of  the  statutory 
scheme  of  a  tax  levy,  assessment  and  collec- 
tion by  suit  and  such  was  the  fact  at  the 
time  of  this  tax  suit  R.  S.  18S9,  i  7707. 
That  statute,  as  preserved  and  brought  down 
to  us  in  subsequent  revisions  as  live  law  has 
always  been  liberally  construed  to  further 
Its  beneficent  life  and  purpose.  The  au- 
thorities are  canvassed  on  that  question  in  a 
case  Just  handed  down  at  this  delivery,  and 
not  yet  officially  reported  (Akins  v.  Adams, 
164  S.  W.  603).  We  can  add  nothing  to  what 
is  there  said.  The  abbreviations  here  were 
the  customary  ones,  and  followed  the  stat- 
ute^ 

[14]  (3)  Whatever  may  be  the  rule  on  direct 
attack  where  Injury  is  made  to  appear,  the 
sale  of  the  land  In  bnlk  will  not  avail  appel- 
lants in  a  collateral  attack  on  a  tax  Judg- 
ment or  deed.  Morrison  v.  Tumbaugh,  192 
Mo.  loc.  dt  444  et  seq.,  91  S.  W.  162 ;  Shel- 
ton  V.  Franklin,  224  Mo.  342,  123  S.  W.  1084. 
136  Am.  St  Rep.  537;  Culbertson  v.  Ed- 
wards, 243  Mo.  433,  148  S.  W.  112. 

[It]  (4)  Referring  to  the  narrations  In  the 
deed  touching  the  advertisement  they  are 
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well  enoQgh.  Section  7684,  B.  S.  1889,  reads : 
"The  slierlfl  sball  execute  to  the  purchasers 
of  real  estate  under  this  chapter  a  deed  for 
the  property  sold,  which  sball  be  acknowl- 
edged before  the  circuit  court  of  the  county 
or  city,  as  in  ordinary  cases,  and  which  sball 
convey  a  title  In  fee  to  such  purchaser  of  the 
real  estate  therein  named,  and  shall  be  pri- 
ma facie  evidence  of  title,  and  that  the  mat- 
ters and  things  therein  stated  are  true."  It  Is 
argued  that  those  narrations  (q.  v.)  are  mere 
conclusions  of  the  sheriff  and  state  no  facts. 
As  to  that  we  say:  The  statute  is  silent  on 
the  form  of  a  tax  deed.  But  as  the  whole 
scheme  of  collecting  delinquent  taxes  was 
changed  in  1877  and  suits,  as  in  ordinary 
cases,  were  prescribed  to  be  brought  in  courts 
of  general  Jurisdiction,  it  is  not  a  far-fetched 
conclusion  to  hold,  as  we  do,  that  the  law- 
maker contemplated  that  the  tax  deed  in  its 
terms  should  follow  the  long-existing  statute 
(in  pari  materia)  relating  to  the  narrations 
of  sherifTs'  deeds  in  general,  to  wit,  section 
4954,  R.  S.  18S9,  reading:  "The  officer  who 
shall  sell  any  real  estate,  or  lease  of  lands 
and  tenements  for  more  than  three  years, 
shall  make  to  the  purchaser  a  deed,  to  be 
paid  for  by  the  purchaser,  reciting  the  names 
of  the  parties  to  the  execution,  the  date 
when  issued,  the  date  of  the  Judgment,  order 
or  decree,  and  other  particulars,  as  recited 
in  the  execution;  also  a  description  of  the 
property,  the  time,  place  and  manner  of  the 
sale,  which  recital  shall  be  received  as  evi- 
dence of  the  facts  therein  stated."  The  tax 
deed  in  judgment  complies  with  the  last- 
quoted  statute.  So,  it  is  in  the  usual  form 
of  sheriff's  deeds  on  execution  sales  on  tax 
Judgments.  The  case  of  Large  v.  Fisher,  49 
Mo.  307,  was  under  a  former  taxing  dispensa- 
tion, and  what  is  said  in  that  case  but  illus- 
trates the  jealous  solicitude  with  which 
courts  then  viewed  the  transfer  of  one  man's 
land  to  another  under  the  summary  system 
then  in  vogue  for  tax  sales.  Appellants'  re- 
liance on  that  case  we  think  ill  advised.  We 
shall  not  bold  the  narrations  in  the  present 
deed,  relating  to  the  advertisement,  a  fatal 
defect,  or  any  defect  at  all.  Prima  facie, 
and  by  virtue  of  the  statute  itself,  those  nar- 
rations are  true.    R.  S.  1889,  §  7684. 

[16]  (4)  Something  is  made  of  the  fact 
tliat  two  of  the  parties  defendant  were  dead 
at  the  time  the  tax  suit  was  begun.  But  in 
the  face  of  the  fact  that  the  common  source 
(and  then  owner)  of  the  title  was  alive  and 
made  a  party,  that  feature  becomes  nnimpor- 
tant  The  rule  is  that  Judgment  defendants 
well  served  (barring  exceptions  not  here) 
cannot  complain,  even  on  appeal  (let  alone 
on  collateral  attack),  that  the  judgment  is 
void  as  to  other  parties  defendant  not  served 
—doubly  so  where  they  had  no  interest,  as 
her&  Boyd  v.  Ellis,  107  Mo.  loa  dt  399, 
and  cases  dted,  18  S.  W.  29.  The  modem 
doctrine  is  that  a  Judgment  (saving  excep- 
ttaas  not  material  to  this  case)  is  no  longer 


held  to  be  in  80  fftr  fortb  an  entirety  that  if 
void  as  to  one  it  is  void  as  to  all.  State  ex 
rel.  V.  Tate,  100  Mo.  loa  cit  269  et  seq.,  18 
S.  W.  1088,  32  Am.  St  Rep.  664;  Stevenson 
V.  Black,  168  Mo.  loa  cit  569,  68  S.  W.  909; 
Keaton  v.  Jorndt,  220  Mo.  loa  dt  133  et 
seq.,  119  S.  W.  629 ;  Stotler  v.  Railroad,  200 
Mo.  loc.  dt  149  et  seq.,  98  S.  W.  509. 

[17]  (5)  It  Is  next,  argued,  as  we  grasp  it 
that  though  the  defects  and  irregularities 
spedfled  are  not  fatal  singly,  yet  taken  to- 
gether, their  cumulative  effect  so  weighs 
down  defendants'  title  in  a  sea  of  illegality 
as  to  drown  It  out  Such  theory  is  more 
specious  than  sound  as  a  working  role  in 
reaching  Justice.  It  runs  on  the  notion  that 
in  unity  there  is  strength — witness,  the  fable 
of  the  father,  sons,  and  bundle  of  sticks. 
But  there  is  no  unity  In  the  defects  here; 
such  as  they  are  they  do  not  dovetail  to- 
gether; one  alleged  defect  does  not  aid  the 
other  to  make  out  a  want  of  Jurisdiction  and 
each  defect  (as  in  the  saying  about  tubs) 
stands  on  its  own  bottom;  or,  to  use  coun- 
sel's word,  is  a  "speck"  to  be  inspected,  re- 
spected, or  suspected  according  to  its  own 
merits  In  meeting  justiciable  expectatlonfi. 
Do  not  siJecks  abound  everywhere  on  the  right 
hand  and  to  the  left?  In  men,  things,  laws, 
and  titles?  All  things  terrene  have  specks, 
why  not  in  land  titles? 

In  that  behalf  appellants  pot  stress  on  a 
pronouncement  by  Scott  J.,  in  Shields  v. 
Ashley's  Adm'r,  16  Mo.  loa  dt  474,  thus: 
"When  there  is  a  doubt  about  the  regularity 
of  the  proceedings,  which  result  in  the  sale 
of  real  estate,  it  represses  the  ardor  of  bid- 
ders at  an  auction,  and  causes  a  sacrifice  of 
the  property  condemned  to  l>e  sold.  Hence 
courts  cannot  be  too  cautious  in  requiring, 
in  all  such  proceedings,  a  strict  compliance 
with  the  forms  of  the  law."  That  excerpt 
must  be  read  with  the  facts  of  the  particular 
case  Judge  Scott  was  dealing  with,  vIk.,  an 
appeal  on  an  order  relating  to  a  sale  of  real 
estate  in  a  probate  proceeding,  as,  in  sound 
exegesis,  must  every  judicial  pronouncement 
State  ex  reL  t.  St  Louis,  241  Mo.  loa  dt 
238,  145  S.  W.  801  et  seq.  It  was,  as  said, 
a  direct  proceeding.  The  court  was  there- 
fore called  upon  to  see  to  it  that  no  sacrifice 
by  depressed  bidding  should  spring  from  ir- 
regularities in  the  proceedings  heading  to 
the  sale.  When  the  order  appealed  from 
was  made,  the  whole  matter  was  in  fieri,  in 
process  of  making,  and  Judge  Scott  spoke 
his  prophylactic  words  to  tliat  situation. 

This  case  is  not  that  case.  This  case  seeks 
to  overthrow  a  judgment  and  deed,  a  con- 
summated transaction,  by  a  collateral  at- 
tack, a  Judgment  too,  wherdn  the  court 
acquired  full  jurisdiction,  which  fact  as  al- 
ready pointed  out  made  it  a  closed  and 
sealed  book  in  such  form  of  challenge. 

The  point  is  ruled  against  appellants. 
With  that  ruling,  all  other  contentions  are 
disposed  of  (including  some  considered  and 
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not  mentioned  In  thU  opinion),  and  the  Judg- 
ment stands  for  affirmance  unless  there  Is 
substance  In  the  point  we  take  next. 

[16]  III.  There  Is  left  one  other  assign- 
ment of  error,  viz,,  it  is  argued  the  Judgmcint 
quieting  title  In  favor  of  defendant  In  the 
instant  case  is  erroneous  for  that  the  reo- 
T)rd  shows  the  deeds,  the  mesne  conveyances, 
from  the  purchasers  of  the  tax  sale  were  in- 
sufficient to  convey  the  entire  title  to  defend- 
ant. Specifications  are  immaterial  because  er- 
ror, If  any,  in  the  Judgment  as  between  Mr. 
Clardy  and  outside  parties  is  not  a  particle 
of  concern  to  appellants,  provided  their  an- 
cestor lost  title  at  the  tax  sale,  as  we  have 
held  he  did.  The  statute  ordains  that  error 
to  be  reversible  must  materially  affect  the 
rights  of  parties  appealing,  not  those  of 
others.  R.  S.  1909,  {  2082;  Kansas  City  v. 
Woerlshoeffer,  249  Mo.  loc.  dt  24,  155  S.  W. 
779;  City  of  St.  Louis  v.  Lanigan,  97  Mo. 
loc.  cit  180,  10  S.  W.  475;  Dixon  v.  Hunter, 
a04  Mo.  loc.  dt  391  et  sea..  102  S.  W.  970. 

In  the  Dixon-Hunter  Case  it  wias  said: 
"In  the  first  place,  defendant  was  alone 
concerned  with  that  part  of  the  decree 
affecting  him.  He  was  not  concerned 
with  settling  the  title  as  between  the  two 
groups  of  complaining  heirs.  If  he  lost  it, 
the  ^  subsequent  proceedings  interested  him 
no  more.  It  is  fundamental  that  an  appellant 
cannot  complain  of  error  unless  materially 
affecting  the  merits  as  against  him."  So,  ap- 
pellants must  show  title  In  themselves  before 
they  can  question  a  defendant's  who  holds 
under  mesne  conveyances  from  the  conunon 
source.  Wheeler  v.  Land  Co.,  193  Mo.  loc.'  dt. 
291,  91  S.  W.  1050;  Stewart  v.  Lead  Co., 
200  Mo.  loc.  dt  290,  98  S.  W.  767.  Having 
lost  their  title  at  the  tax  sale,  the  Judgment 
in  defendant's  favor  as  between  him  and 
Jones  and  Weber  is  unimportant  on  plain- 
tiffs' appeal.  Accordingly  the  assignment  up 
is  also  disallowed  to  appellants. 

We  have  not  followed  all  the  ramifications 
of  elaborate  arguments,  but  have  pursued  the 
matter  fbr  enough  to  dispose  of  material 
questions,  and  to  rule  that  the  case  was  well 
dedded. 

Let  the  Judgment  be  affirmed.  It  is  so 
ordered.   All  concur. 


SIOLLMAN  et  al.  v.  WEBER.     (No.  16,568.) 

(Supreme  Court  of  Missouri,  Divieion   No.  1. 

March  S,  1914.    Rehearing  Denied 

April  2,  1914.) 

Courts  ({  90*)— Pbecedentb. 

On  equivalent  facts  the  law  should  be  the 

same,  and  hence  a  judgment  in  one  case  is  a 

precedent  for  a  similar  judgment  in  a  like  case. 

[Ed.    Note.— For    other    cases,    tee    Courts, 

Cent  Dig.  g}  813-321.  351;   Dec.  Dig.  f  90.»] 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sheppard,  Judge. 
Action  by  Mary  Cornelia  Skillman  and  oth- 


ers against  Carl  Weber.    From  a  Judgment 
for  defendant  plaintiffs  appeaL    Affirmed. 

S.  C.  Rogers,  of  St  Loula,  aad  C.  M.  Skill- 
man,  for  appellants.  Wammack  &  Welbom, 
of  Bloomfleld,  for  respondent 

LAMM,  J.  Action  to  quiet  title.  Judgment 
for  defendant 

The  pleadings  and  facts  in  this  case,  in  con- 
trolling features,  are  the  same  as  in  the  com- 
panion case  of  Skillman  et  al.  v.  Clardy, 
165  S.  W.  1050,  handed  down  at  this  deUvery. 
There  was  here-  no  common  source  of  title 
agreed  to  as  there  was  in  the  Clardy  Case. 
So,  after  the  tax  sale  which  in  the  Clardy 
Case  was  held  to  cut  up  the  title  of  plaintiffs' 
ancestor,  the  chain  of  title  of  defendant 
Weber  from  the  purchaser  at  the  tax  sale  ran 
differently.  But  these  differences  are  wholly 
unimportant.  The  opinion  in  the  Clardy 
Case,  therefore,  should  be  read  with  this,  and 
as  disposing  of  material  assignments  of  er- 
ror ;  the  two  cases  being  argued  together  and 
taken  as  one  for  appellate  purposes. 

The  maxims  being  that  on  equivalent  facts 
the  law  la  the  same  and  the  Judgment  Is  the 
same,  and  that  it  la  proper  to  reason  from 
similars  to  similars,  the  Judgment  herein 
should  be  affirmed  on  the  authority  of  the 
Clardy  Case. 

Let  that  be  done.    All  concur. 


CITT  OF  ST.  LOUIS  v.  CHRISTIAN  BROS. 

COLLEGE  et  al.    (No.  17,541.) 

(Supreme  Court  of  Missouri.     April  2,  1914. 

Rehearing  Denied  April  18,  1914.) 

1.  Mdnioipal     Cobpobatioss     (i     655*)  — 
Stbexts. 

The  provisions  of  St  Louis  dty  charter 
that  an  ordinance  establishing  a  boulevard  shall 
not  be  repealed  without  the  written  consent  of 
owners  of  at  least  two-thirds  of  the  property 
fronting  on  the  boulevard  only  applies  to  boule- 
vards having  an  actual  physical  existence,  so 
that  an  ordinance  which  provided  that  a  street 
"18  hereby  changed  into  a  boulevard"  could  be 
repealed  without  the  consent  of  two-thirds  of 
the  proper^'  owners,  where  the  street  had  not 
been  actually  changed  into  a  boulevard. 

[Ed.  Note. — For   other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  655.*] 

2.  STATOTE.S    (g   188*)— CoNSTBUCnON. 

In  determining  the  legislative  intent  the 
meaning  of  the  words  used  may  be  either  ex- 
panded or  limited,  when  necessary  to  harmo- 
nize the  law  with  reason. 

[Ed    Note.— For   other   cases,   gee   Statutes, 
Cent  Dig.  gg  266,  267,  276;   Dec.  Dig.  g  18a*] 

3.  Statctks  (g  183*)— CoNSTBucnoN. 

The  reason  of  the  law  should  control  over 
Its  letter. 

[Ed.   Note.— For   other   cases,    see   Statutes, 
Cent  Dig.  g  261 ;    Dec.  Dig.  g  183.*] 

4.  CONSTTTDTIONAI.   LaW   (g    121*)— CONTBACT 

Rights. 

The  enactment  of  an  ordinance  changing  a 
street  into  a  boulevard,  and  providing  that  no 
building  shall  be  thereafter  erected  on  abut- 
ting Ituid  nearer  than  16  feet  from  the  line,  and 
that  existing  structure!  within  that  limit  shall 
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be  removed,  did  not  five  rise  to  any  vested 
contractual  rights  preventing  the  constitational 
repeal  of  the  ordinance  without  the  consent  of 
abutting  owners,  in  absence  of  any  actual  phys- 
ical change  in  the  condition  of  the  street. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  g§  285,  304-311,  342- 
348;    Dec.  Dig.  {  121.*] 

Faris  and  Bond,  JJ.,  dissenting. 

In  Banc  Appeal  from  St  Louis  Circuit 
Court;   Chas.  Clalllu  Allen,  Judge. 

Action  by  the  City  of  St  Louis  against  the 
Christian  Brothers  College  and  others.  From 
a  judgment  for  defendants,  plalntUf  appeals. 
Keversed  and  remanded  for  further  proceed- 
ings. 

Action  to  widen  street  From  a  Judgment 
for  defendants,  plaintiff  appeals. 

In  the  dty  of  St  Louis  there  has  existed 
for  many  years  a  thoroughfare  extending 
from  Easton  avenue  to  Penrose  street,  Itnown 
as  "Klngshlghway  boulevard,"  which  is  not 
a  boulevard.  In  fact,  but  a  street.  Said 
street  probably  traverses  other  parts  of  said 
city,  but  that  fact  is  not  pertinent  to  the 
issues  before  us. 

On  March  27,  1907,  the  legislative  depart- 
ment of  St  Louis  enacted,  in  due  form,  an 
ordinance  having  for  Its  purpose  the  making 
of  a  real  boulevard  out  of  said  Klngshlgh- 
way boulevard.  This  ordinance  will  here- 
after be  referred  to  in  our  opinion  as  the 
boulevard  ordinance.  Its  purposes  are  quite 
fully  indicated  in  the  first  and  last  sections 
thereof,  which  read  as  follows: 

"Section  1.  The  present  K-lngshlghway  bou- 
levard from  Easton  avenue  to  Penrose  street 
in  the  city  of  St  Louis,  Missouri,  is  hereby 
changed  into  a  t>ouIevard  to  be  known  as 
'Klngshlghway.' " 

"Section  7.  The  city  counselor  Is  hereby 
authorized  and  instructed  to  cause  said 
'Klngshlghway*  to  be  established,  changed 
and  widened  as  a  boulevard  according  to 
law." 

Other  sections  of  the  ordinance  prescribe 
that  the  proposed  boulevard  shall  be  150 
feet  wide,  with  sidewalks,  driveways,  and 
parkways  planted  to  shrubbery  and  trees, 
together  with  certain  restrictions  as  to  the 
character  of  travel  upon  said  proposed  bou- 
levard. To  secure  a  width  of  150  feet,  it 
would  have  been  necessary  to  condemn  addi- 
tional land  fronting  on  said  street.  Said 
ordinance  also '  contains  the  following  sec- 
tion, regarding  the  construction  of  buildings 
near  the  proposed  boulevard  and  the  removal 
of  other  buildings:  "No  structure  of  any 
kind  whatsoever  shall  hereafter  be  erected 
on  private  property  fronting  upon  said 
'Klngshlghway'  between  Easton  avenue  and 
Natural  Bridge  road,  nearer  than  fifteen  feet 
from  the  respective  east  and  west  lines  of 
said  boulevard,  and  all  existing  structures 
of  any  kind  whatsoever  upon  the  private 
property  fronting  upon  or  adjacent  to  said 
'Klngshlghway*  between  the  east  and  west 


lines  of  said  highway  and  lines  fifteen  feet 
from  and  parallel  to  the  said  east  and  west 
lines,  respectively,  shall  be  removed  there- 
from." No  buildings  were,'  in  fact  removed, 
as  contemplated  by  the  last-quoted  section 
of  the  ordinance,  nor  were  any  structures 
erected  within  15  feet  of  the  proposed  bou- 
levard. 

This  boulevard  ordinance  continued  in 
force  nearly  two  years,  during  which  time 
nothing  was  done  by  the  city  to  convert  the 
aforesaid  street  into  a  boulevard.  No  action 
was  Instituted  by  the  city  to  condemn  the 
additional  lands  called  for,  nor  did  the  own- 
ers of  said  lands  convey  the  same  to  the 
city  or  spend  any  money  towards  the  con- 
struction of  the  proposed  boulevard. 

On  March  17,  1909,  a  new  ordinance  was 
enacted  by  the  city,  which.  In  addition  to 
repealing  the  boulevard  ordinance,  directed 
the  widening  and  Improvement  of  Klngshlgh- 
way as  a  street  between  Easton  avenue  and 
Penrose  street  This  last-mentioned  ordi- 
nance will  hereafter  be  designated  as  the  re- 
pealing ordinance,  and  it  was  under  its  pro- 
visions that  the  plalntUF  city  instituted  the 
present  action  to  condemn  lands  of  defend- 
ants for  the  purpose  of  widening  Klngshlgh- 
way as  a  street. 

It  Is  conceded  that  the  repealing  ordinance 
was  enacted  in  exact  conformity  with  the 
charter  of  St  Louis,  except  that  the  persons 
owning  two-thirds  of  the  property  fronting 
on  the  proposed  boulevard  did  not  consent  in 
writing  to  such  repeal.  The  appellant  con- 
tends that  no  such  consent  was  necessary 
to  repeal  the  boulevard  ordinance,  because 
nothing  bad  been  done  towards  carrying  said 
ordinance  Into  effect 

Two  of  the  defendants  filed  answers  assert- 
ing that  such  consent  of  the  property  owners 
was  necessary  to  a  repeal  of  the  boulevard 
ordinance;  that  the  enactment  of  the  boule- 
vard ordinance  In  1907  increased  the  value 
of  their  property ;  and  that  its  repeal,  with- 
out the  consent  of  the  property  owners,  vio- 
lated sundry  provisions  of  the  state  and  fed- 
eral Constitutions. 

The  learned  trial  court  sustained  the  con- 
tention of  defendants,  and  gave  Judgment  in 
their  favor,  dismissing  the  plaintiff's  petition, 
from  which  it  prosecutes  this  appeaL 

William  E.  Baird  and  E.  E.  Pearcy,  both 
of  St.  Ixiuis,  for  appellant  W.  B.  tc  Ford  W. 
Thompson,  of  St.  Louis,  for  respondent 
Thompson.  Eliot  Chaplin,  Blayney  &  Bedal, 
of  St  Louis,  for  respondent  Hydraulic  Press 
Brick  Co. 

L  Repeal  of  Ordinance; 
BROWN,  J.  (after  stating  the  facts  as 
above).  The  diarter  of  St  Louis  provides 
for  the  establishment  of  boulevards,  the  cost 
of  which  shall  be  taxed  against  the  lands 
fronting  thereon.  The  provisions  Of  said 
charter  pertaining  to  the  abandonment  or 
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discontinuance  of  boulevards  read  as  follows: 

"(x)  The  municipal  assembly  may  at  any 
time  r^eal  any  ordinance  establishing  or 
opening  a  boulevard,  or  changing  an  exist- 
ing street  Into  a  boulevard,  and  thereupon 
such  boulevard  shall  be  and  become  a  street 
in  all  respects  like  other  streets  of  the  city, 
and  the  property  abutting  thereon  shall  be 
relieved  from  the  restrictions  Imposed  by 
such  ordinance; 

"  (y)  Provided,  however,  that  such  on  ordi- 
nance shall  not  be  repealed  without  the  con- 
sent in  writing  of  the  owners  of  at  least  two- 
thirds  In  frontage  of  all  fbe  property  front- 
ing on  such  boulevard,  nor  unless  such  re- 
peal shall  be  recommended  by  the  board  of 
public  improvements; 

"(«)  And  provided,  further,  that  the  proce- 
dure provided  In  this  article  for  the  establish- 
ing and  opening  of  boulevards  shall  be  pur- 
sued for  the  ascertainment  and  payment  of 
damages  and  benefits  resulting  from  such 
repeal;  except  that  no  compensation  shall 
be  allowed  or  paid  to  any  person  consent- 
ing to  the  repeal  of  such  an  ordinance." 

Section  1,  art.  6,  Charter  of  St  Louis. 

It  is  apparent  that  in  the  letter  of  the 
charter  provisions  above  quoted  there  is 
strong  support  for  the  contention  of  defend- 
ants, but  plaintiff  asserts  that  to  construe 
this  charter  according  to  its  letter  would  be 
'  to  nullify  its  spirit;  that,  in  order  to  give 
the  charter  a  construction  in  harmony  with 
the  intent  of  its  framers,  we  should  hold 
that  the  assent  in  writing  of  property  own- 
ers to  the  repeal  of  a  boulevard  ordinance 
Is  only  necessary  after  a  boulevard  has  ac- 
tually been  established  by  the  construction 
of  driveways,  sldewallcs,  parkways,  etc. 

Section  1  of  the  boulevard  ordinance  en- 
acted in  1907  declares  in  express  terms  that 
Kingshlghway  "is  hereby  changed  into  a 
boulevard";  but  it  would  contravene  the 
law  of  physics  to  say  that  a  mere  legislative 
enactment  speaks  into  actual  existence  a 
boulevard,  the  construction  of  which  we  Ju- 
dicially know  always  requires  the  expend- 
iture of  money  and  labor.  The  municipal 
assembly,  however,  recognized  this  axiomat- 
ic truth,  for.  In  the  seventh  section  of  the 
same  ordinance,  it  directed  the  dty  counsel- 
or "to  cause  siiild  Kingshlghway  to  be  es- 
tablished, changed  and  widened  as  a  boule- 
vard according  to  law."  This  last-quoted 
section  may  be  considered  a  confession  on 
the  part  of  t^e  city's  lawmakers  of  a  lack  of 
that  omnipotent  power  to  consummate  such 
physical  clianges  in  a  street  as  defendants 
assert  were  effected  eo  instant!  by  the  en- 
actment of  the  boulevard  ordinance. 

Defendants,  in  seeking  to  support  their 
contention  by  section  1  of  the  boulevard  or- 
dinance (before  quoted),  seem  to  overlook  the 
vital  difference  between  words  and  acts. 
The  physical  acts  of  taking  possession  of  a 
street  and  adjacent  lands,  constructing  side- 
walks, driveways,  parkways,  etc.,  are  what 
create  a  boulevard.    The  mere  enactment  of 


the  boulevard  ordl ranee  fell  short  of  estab- 
lishing such  a  highway.  Defendants  are  not 
supposed  to  hb.<e  expended  any  money  in 
securing  the  enactment  of  the  boulevard  or- 
dinance. Therefore  no  reason  is  apparent 
why  the  charter  framers  should  grant  the 
property  owners  the  power  to  obstruct  its 
repeal  before  the  contemplated  boulevard  was 
actually  constructed,  or  work  done  or  money 
expended  thereon.  On  the  other  hand,  if  we 
concede  the  contention  of  plaintiff  that  the 
quoted  provisions  of  the  charter  were  only 
intended  to  apply  in  cases  where  boulevards 
have  been  constructed,  a  reason  will  at  once 
appear.  The  granting  of  a  right  of  way  for 
such  boulevard,  the  payment  of  special  taxes 
or  other  outlays  to  construct  driveways,  side- 
walks, parkways,  and  the  removal  of  houses 
or  other  structures  which  may  have  been 
built  on  or  too  near  the  boulevard  will, 
give  the  adjacent  property  owners  equities 
in  the  boulevard  itself  which  might  be  swept 
away  by  changing  the  constructed  boulevard 
into  a  street. 

[1]  Our  holding  will  be  that  the  quoted 
charter  provision,  which  requires  the  con- 
sent of  the  persons  owning  two-thirds  of  the 
lands  fronting  on  a  boulevard  before  such 
boulevard  may  be  changed  into  a  street,  re- 
fers to  boulevards  that  have  an  actual  physi- 
cal existence.  This  construction  limits  the 
words  of  the  charter  relating  to  repeals,  but 
we  think  the  limitation  Is  in  accord  with 
reason  and  Justice. 

[2]  On  this  point  we  will  say  that,  in  con- 
struing laws,  it  is  permissible,  in  arriving  at 
the  intent  of  the  lawmaker  to  ^ther  expand 
or  limit  the  meaning  of  his  words,  when  it 
becomes  necessary  to  make  the  law  har- 
monize with  reason.  Kane  v.  Railway  Co., 
112  Mo.  35,  loc.  dt.  39,  20  S.  W.  532;  and 
Keeney  v.  McVoy,  206  Mo.  42,  loc.  dt  68,  103 
S.  W.  946. 

[3]  The  rule  of  reason  is  quite  firmly  root- 
ed In  the  Jurisprudence  of  our  state,  and  can 
be  traced  back  to  the  early  case  of  Fanny  v. 
State,  6  Mo.  122,  loc.  dt  142.  In  the  case  of 
State  ex  rel.  v.  Railroad,  105  Mo.  App.  213, 
79  S.  W.  716,  Smith,  J.,  in  speaking  for  the 
Kansas  City  Court  of  Appeals,  said:  "The 
reasons  of  the  law  should  prevail  over  its 
letter,  and  general  terms  should  be  so  lim- 
ited in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  conse- 
quence); the  presumptioD  being  that  the 
Legislature  Intended  no  such  anomalous  re- 
sults." To  the  same  effect  are  the  cases 
of  Verdln  v.  City  of  St  Louis,  131  Mo.  26, 
33  S.  W.  480,  36  S.  W.  52 ;  State  ex  rel.  v. 
Turner,  141  Mo.  App.  323,  125  S.  W.  531; 
State  ex  rel.  v.  Talty,  166  Mo.  529,  loc.  dt 
660,  66  S.  W.  361;  Westerman  v.  Supreme 
Lodge  of  K.  P.,  196  Mo.  670,  84  S.  W.  470, 
5  L.  R.  A,  (N.  S.)  1114. 

II.  Constitution  not  Violated. 
[4]  Two  of  the  defendants,  in  their  argu- 
ments and  briefs,  have  dted  numerous  au- 


Digitized  by 


Google 


1060 


166  SOUTHWESTERN  REP0RTB5H 


(Mo. 


thorltles  to  establish  the  alleged  fact 'that, 
by  the  very  passage  of  the  boulevard  ordi- 
nance In  1907,  the  dty  haa  established  con- 
tractual relations  with  the  owners  of  land 
fronting  on  Kingshlghway,  which  contractual 
relations  cannot  be  abrogated  by  the  city  with- 
out the  consent  of  the  persons  owning  lots 
fronting  on  said  street.  We  are  unable  to  see 
bow  any  such  contractual  relations  came  Into 
existence,  In  the  absence  of  evidence  that 
defendants  have  accepted  the  boulevard  or- 
dinance of  1907  and  expended  money  in  car- 
rying its  provisions  into  effect 

Laws  are  sometimes  enacted  which  estab- 
lish contractual  relations  between  a  city  or 
the  state  and  one  or  more  of  its  citizens,  but 
such  laws  usually  require  si)eciflc  acceptance, 
or  an  expenditure  of  money  or  labor  by  the 
party,  or  parties^  for  whose  benefit  they  are 
enacted.  In  a  general  sense,  no  contractual 
relations  spring  up  between  a  dty  and  its 
citizens  simply  because  its  citizens  obey  a 
law  which  the  city  has  enacted.  These  views 
find  support  in  Judge  Cooley's  work  on  Con- 
stitutional Limitations  (7th  Ed.)  p.  402.  The 
most  tliat  defendants  claim  to  have  done  un- 
der the  boulevard  ordinance  of  1907  is  that 
they  refrained  from  erecting  any  structures 
within  16  feet  of  the  proposed  boulevard. 
They  did  not  move  any  houses  or  expend  any 
money  in  obeying  said  ordinance,  and  there- 
fore they  did  not  'obtain  any  vested  rights 
under  it  If  a  citizen  obey  a  law  and  find 
that  its  enactment  and  enforcement  has  prov- 
en beneficial  to  him,  he  may  not,  solely  for 
that  reason,  say  to  the  lawmaker:  "That 
law  has  helped  me,  and  you  cannot  repeal 
It  without  my  consent" 

A  large  part  of  the  brief  filed  by  defend- 
ants' able  counsel  tends  to  support  the  prop- 
osition that  a  city,  or  other  corporation,  has 
no  moral  or  equitable  right  to  abandon  a  con- 
demnation proceeding  once  begun.  On  this 
point  we  will  only  say  that  we  find  nothing 
in  defendants'  answer  which  may  properly 
be  classed  as  an  equitable  defense.  In  some 
of  the  cases  cited  the  rule  is  announced  that 
the  enactment  of  a  law  requiring  the  land 
of  an  individual  to  be  condemned  for  public 
purposes  creates  an  incumbrance  upon  such 
land  before  any  suit  or  other  proceeding  is 
instituted  to  eftect  such  condemnation. 
Cavanaugh  v.  McLaughlin,  38  Minn.  83,  35 
N.  W.  576 ;  Foster  v.  Scott,  136  N.  T.  577,  .'52 
N.  E.  976,  18  L.  R.  A.  543 ;  GraybiU  v.  Ruhl, 
225  Pa.  417,  74  AtL  239. 

Conceding  that  the  law  is  correctly  an- 
nounced in  the  above-quoted  cases,  we  are 
unable  to  understand  how  they  help  the  de- 
fendants in  any  respect  If  the  enactment  of 
the  boulevard  ordinance  in  1907  cast  a  cloud, 
Incumbrance,  or  restriction  upon  the  lands  of 
defendants^  Is  It  logical  to  say  that  the  re- 
moval of  such  cloud.  Incumbrance,  or  restric- 
tion by  the  repeal  of  the  boulevard  ordinance 
violated  a  contract  or  Invaded  defendants' 
constitutional  rights?    The  placing  of  a  bur- 


den on  an  individual  or  his  property  does 
sometimes  invade  his  constitutional  rights^ 
but  lifting  that  same  burden  from  his  shoul- 
ders cannot  have  any  sudi  effect  Therefore 
we  hold  that,  on  the  admitted  facts,  there 
is  no  constitutional  question  In  this  case. 

In  their  briefs  the  parties  to  this  action 
have  referred  to  the  Issuance  of  bonds  by 
the  plaintiff  dty'  to  defray  the  expenses  of 
constructing  boulevards;  also  to  the  conver- 
sion of  other  parts  of  Kingshighway  into  a 
real  boulevard.  Mo  such  facts  are  found  in 
the  pleadings  or.  evidence  upon  which  the 
Judgment  below  is  based,  and  we  decline  to 
consider  them  here. 

Being  convinced  that  the  trial  court  erred 
in  holding  that  the  boulevard  ordinance 
enacted  in  1907  had  not  been  repealed,  and 
in  dismissing  the  action,  we  reverse  its  judg- 
ment, and  remand  the  cause  to  be  further 
proceeded  with  in  harmony  with  the  views 
herein  expressed. 

LAMM,  C.  J.,  and  WOODSON,  GRAVES, 
and  WALKER,  JJ.,  concur.  FARIS  and 
BOND,  JJ.,  dissent 


BROWN  ▼.   LOUISIANA  &   M.   R.  R. 

CO.  et  al.    (No.  16,449.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  3,  1914.) 

1.  Ratlboads  ({  184*)— Chabters  —  Amend- 
ment —  Lessor  —  Liabilitt  fob  Lessee's 

TOBTB. 

By  Const  1845  and  continuously  thereaft- 
er, including  Const.  18C5,  the  Legislature  re- 
served to  itself  express  power  to  alter,  suspend, 
or  repeal  corporate  charters,  and  Const  1865 
prohibited  the  creation  of  corporations  by  spe- 
cial acts  and  declared  that  all  acts  passed  pur- 
suant to  the  section  might  be  altered,  amended, 
or  repealed.  Held  that,  notwithstandini;  the 
Legislature,  by  an  amendment  of  a  railroad  cor- 
poration's charter,  authorized  it  to  lease  its 
property  to  another  railroad,  and  provided  that 
the  lessor  should  be  free  from  responsibility  for 
the  lessee's  torts,  such  amendment  did  not  re- 
lieve the  lessor  from  the  application  of  a  sub- 
sequent general  law  providing  that  all  domestic 
railroad  corporations  leasing  their  property  to 
a  corporation  of  another  state  should  remain  lia- 
ble as  if  they  operated  the  roads  themselves,  as 
such  provision  would  be  construed  as  a  constitu- 
tional amendment  of  the  lessor's  charter. 

[Ed.    Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  a  423-433;  Dec.  Dig.  §  134. •] 

2.  Removal  or  Causes  (i  36*)— Joindeb  or 
Defenoants— Fraud. 

Where  a  domestic  railroad  corporation  leas- 
ed its  line  to  a  foreign  corporation,  and  an  ac-  . 
tion  for  injuries  to  a  passenger  b^  the  operation 
of  the  road  by  the  lessee  was  brought  afrainst 
both,  it  I>eing  claimed  that  the  lessor  was  under 
a  statutory  liability  for  the  leasee's  torts,  there 
was  no  fraudulent  misjoinder  of  parties  or  sep- 
arable controversy  entitling  the  nonresident  de- 
fendant to  remove  the  case  to  the  federal  court 
[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  |  79;   Dec.  Dig.  {  36.*} 

3.  Carriers  (I  316*)— Injubies  to  Passenoeb 
— Hks  Ipsa  Loquitub— Question  fob  Jubt. 

Where  a  passenger  on  a  railroad  train  was 
injured  in  a  wreck  caused  by  a  broken  rail,  the 
proof  of  such  facts  raised  a  prima  fade  case  in 
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favor  of  plaintifl  under  the  doctrine  res  ipsa; 
loquitur,  which  it  was  the  duty  of  the  court  to 
submit  to  the  jury,  though  the  carrier  showed 
that  the  rail  was  of  standard  size,  properly  laid, 
and  had  been  in  use  less  than  four  years;  that 
the  break  was  fresh  and  indicated  no  apparent 
flaw;  and  that  the  rail  had  been  tested  at  the 
factory  and  was  found  in  seeminsly  good  condi- 
tion by  the  section  foreman  while  walking  over 
the.  track  on  the  day  previous  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dijr.  ft  1281,  1262,  1283,  1285-1294; 
Dec.  Dijr.  i  5ie.»] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; Jas.  D.  Barnett,  Judge. 

Action  by  Wilfred  W.  Brown  against  the 
Louisiana  &  Missouri  River  Railroad  Com- 
pany and  the  Chicago  &  Alton  Railroad  Com- 
pany. Judgment  for  pjaintUF,  and  defendants 
appeal.    Affirmed. 

Plalntifr,  a  passenger  on  defendant's  rail- 
road, sued  to  recover  for  Injuries  received  In 
a  derailment  of  Its  train  February  6,  1909, 
wblch  was  caused  by  the  breaking  of  a  steel 
raU. 

The  action  was  brought  against  two  defend- 
ants, one  as  lessor  and  the  other  as  sublessee 
of  the  railroad.  After  an  ineffectual  effort 
to  remove  the  cause  to  the  federal  court,  the 
sublessee,  the  Chicago  t  Alton  Railway  Com- 
pany, answered,  alleging  a  legal  removal  of 
the  case  and  a  general  denial  and  an  Improp- 
er Joinder  of  its  codefendant  The  local  de- 
fendant answered  separately,  denying  juris- 
diction, and  averring  undA"  the  statute  sued 
on,  which  made  a  lessor  railroad  liable,  after 
the  lease  of  Its  property  for  the  acts  and  the 
liabilities  of  the  lessee  (R.  S.  1800,  {  1060,  now 
R.  S.  1909,  §  3078),  that  Its  rights  and  privi- 
leges under  prior  charter  from  the  state  were 
Impaired,  contrary  to  the  Constitution.  On 
the  trial,  the  plalntlfF  had  Judgment  foe 
15,000.    Defendant  duly  appealed. 

Scarritt,  Scarritt,  Jones  &  Miller,  of  Kan- 
sas City,  for  appellants.  Fauntleroy,  Cullen 
&  Hay  and  Barclay  &-  Orthwein,  all  of  St 
Louis,  for  respondent. 

BOND,  J.  (after  stating  the  facts  as  above). 
Iliere  is  no  claim  that  the  Judgment  in  this 
case  is  dlsproportloned  to  the  injuries  of 
plaintiff.  The  only  errors  assigned  by  appel- 
lant are  those  arising  upon  the  defenses  set 
ap  in  the  separate  answers:  First,  that  the 
lessor,  Louisiana  Sc  Missouri  River  RaUway 
Company,  is  not  responsible  for  the  act  of  its 
lessee,  Chicago  &  Alton  Railway  Company; 
second,  that  the  filing  of  the  petition  for  the 
removal  to  the  federal  court  ousted  the  trial 
court  of  Jurisdiction;  third,  that  plaintiff  has 
DO  case  on  the  merits. 

[1]  As  to  the  first  of  these  contentions,  the 
argument  of  appellant  Is  that  the  present  ac- 
ti<Hi,  bdng  based  on  a  section  of  the  statute 
(R.  S.  1909,  {  3078)  which  originated  In  an  act 
of  the  Legislature  approved  March  24,  1870 
(Session   Acts,   p.   89),   Is  not  maintainable. 


because  the  same  Legislature  at  a  prior  day 
had  enacted  an  amendment  of  the  charter  of 
defendant,  whereby  it  was  empowered  to 
lease  its  property  free  from  any  responsibility 
for  the  torts  or  other  acts  of  the  lessee  (Ses- 
sion Acts  1870,  p.  93),  and  to  permit  the 
present  suit  under  the  later  act,  which  pro- 
vided that  all  corporations  of  this  state,  leas- 
ing their  property  to  a  corporation  of  another 
state,  "shall  remain  liable  as  if  it  operated 
the  road  Itself,"  would  be  to  sanction  the 
legislative  Impairment  of  the  contract  be- 
tween the  state  and  the  local  defendant,  ex- 
pressed in  the  aforesaid  amendment  of  its 
charter. 

The  answer  to  the  position  is  that,  if 
amendment  of  the  charter  of  the  local  de- 
fendant was  constitutionally  enacted  and 
could  be  construed  to  grant  said  defendant 
the  right  to  lease  its  property  and  exempt  it- 
self from  the  torts  of  the  lessee,  yet  the  later 
act,  prescribing  that  no  such  leases  should 
relieve  the  lessor  from  responsibility,  was  a 
valid  law  In  strict  accord  with  the  constitu- 
tional powers  of  the  Legislature  at  that  time, 
as  will  be  shown.  That  said  act,  now  section 
3078  of  the  revision  of  1909,  is  constitutional 
has  been  adjudged  against  this  particular  de- 
fendant, when  assailed  by  a  different  objec- 
tion. Dean  v.  Railway,  199  Mo.  389,  97  S.  W. 
910;  Markey  v.  Railway,  185  Mo.  348,  84 
S.  W.  61.  That  said  act  is  not  subject  to  the 
present  objection  will  appear  by  the  fact  that 
since  1845,  and  continuously  until  the  adop- 
tion of  the  Constitution  of  1865,  the  Legis- 
lature reserved  express  power  to  itself  to 
alter,  suspend,  or  repeal,  at  its  discretion,  the 
charters  of  all  corporations.  R.  S.  1845,  c.  34, 
art  1,  S  7,  p.  232;  R.  S.  1855,  c.  34,  art  1, 1 7, 
p.  371.  And  thereafter  the  Constitution  of 
18(>5  continued  the  same  control  over  all  cor- 
porations by  providing  that  they  should  not 
be  created  by  special. acts,  and  requiring  them 
to  be  formed  under  general  laws,  with  a 
proviso  that  aU  general  and  special  acts 
passed  pursuant  to  this  section  "may  be  al- 
tered, amended,  or  repealed,"  and  authorizing 
the  Legislature  to, pass  general  laws  to  effec- 
tuate these  purposes.  Const  1865,  art  8,  $  4: 
Const  1865,  art  4,  {  27;  State  t.  Railway. 
151  Mo.  166,  62  8.  W.  248;  State  v.  Corklns, 
123  Mo.  66,  27  S.  W.  363;  State  y.  RaUway, 
48  Mo.  loc.  clt  471. 

Under  these  words  of  the  Constitution,  any 
act  thereafter  passed,  original  or  amendatory, 
touching  the  charters  of  corporations  was 
subject  in  all  respects  to  future  legislative 
control,  and  a  similar  provision-  was  Inserted 
by  the  lieglslature  when  it  passed  a  general 
act  relating  to  railroad  corporations  in  1865. 
Adjourned  Session  of  1865-66,  a  70,  Si  47,  48. 
These  constitutional  and  legislative  provi- 
sions were  in  full  force  at  the  time  of  the 
act  of  1870,  which  appellant  claims  amended 
its  charter,  and  at  a  later  day  of  the  same 
session  when  the  Legislature  enacted  the  law 
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which  appellant  Insists  took  away  the  right 
glTen  by  the  former  act  It  follows  that,  If 
appellant's  contention  Is  correct  in  both  re- 
spects, still  the  Legislature,  in  so  doing,  did 
not  impair  any  contract  between  the  state 
and  said  defendant,  for  it  only  did  what  it 
had  full  power  to  do  under  the  Constitution 
and  the  law  then  existing.  This  undoubted 
authority  possessed  by  the  Legislature  to 
enact  the  law  forbidding  railways  to  lease 
the  property  so  as  to  escape  liabilities  for  the 
acts  of  the  lessee  (now  R.  S.  1909,  {  3078) 
renders  it  unnecessary  to  decide  the  question 
presented  by  respondent  that  the  act  under 
which  appellant  claims  it  was  empowered  to 
denude  responsibility  for  the  future  operation 
of  its  railroad,  by  leasing  it  to  its  codefend- 
ant,  was  void,  because  its  title  did  not  con- 
form with  the  requirements  of  the  Constitu- 
tion. State  y.  Saline  County  Court,  51  Mo. 
350,  11  Am.  Rep.  454;  State  t.  Callaway 
County  Court,  61  Mo.  395. 

We  rule  that  there  Is  no  merit  in  the  as- 
signment of  error;  that  section  3078  of  the 
revision  of  1909  is  violatiye  of  any  constitu- 
tional rights  of  the  local  defendant;  and  we 
hold  that,  perforce  that  section,  it  is  Jointly 
liable  with  its  codefendant  for  any  actionable 
tort  which  has  been  committed  by  its  code- 
fendant in  the  operation  of  the  railway  leased 
to  it 

[2]  II.  From  what  has  been  said  in  the 
above  paragraph.  It  is  evident  that  there  was 
no  fraudulent  misjoinder  of  the  lessor,  resid- 
ing within  this  state,  and  the  lessee,  residing 
outside,  by  the  institution  of  this  action 
against  both  of  them.  And  consequently  the 
trial  court  did  not  err  in  denying  the  petition, 
filed  therein  by  the  noresident  defendant,  to 
remove  this  case  to  the  federal  court  upon  the 
assumption  that  it  presented  a  separable  con- 
troversy. Railway  y.  Dowell,  229  U.  S.  102, 
33  Sup.  Ct  684,  57  L.  Ed.  1090 ;  Railway  v. 
Sheegog,  215  U.  S.  808,  30  Sup.  Ct  101,  54  L. 
Ed.  208;  Stotler  y.  RaUway,  200  Mo.  107,  98 
8.  W.  609. 

[3]  III.  Nor  can  we  concur  in  the  view  of 
appellant's  counsel  that  Uie  record  in  this 
case  discloses  no  cause  of  action  in  plain- 
tiff. The  evidence  is  undisputed  that  the 
train  was  thrown  from  the  track  by  the 
fracture  of  one  of  the  steel  rails  while  pass- 
ing over  it  and  transporting  plaintiff,  who  was 
a  passenger.  Beyond  question  this  made  a 
prima  facie  case  for  plaintiff,  which  made 
it  the  duty  of  the  court  to  submit  the  issue 
of  negligence  to  the  jury,  despite  the  fact 
that  appellant  introduced  evidence  tending 
to  show  that  the  rail  which  broke  was  of 
standard  size,  properly  laid,  and  attached  to 
the  ties;  and  that  it  had  been-  In  use  less 
than  four  years,  and,  according  to  the  tes- 
timony of  appellant,  furnished  indication  of 
a  fresh  break,  and  disclosed  no  apparent 
flaw;  and  that  it  had  been  tested  at  the 
factory,  and  had   been   observed  to   be   In 


seemingly  good  condition  by  the  section  fore- 
men while  walking  over  the  track  and  in- 
specting the  same  on  the  day  previous  to 
the  accident 

This  case  falls  strictly  within  the  rule  of 
res  ipsa  loquitur,  which  affords  a  presumption 
of  negligence  as  against  a  carrier  whenever 
an  injury  Is  occasioned  to  a  passenger  by 
any  defect  in  its  train  of  cars  or  railway 
track  which  would  not  ordinarily-  have  oc- 
curred had  its  track  and  train  been  kept  in 
the  condition  of  safety  prescribed  by  the 
calling  in  which  it  is  engaged.  Norrls  v. 
Railway,  239  Mo.  loc.  dt  715,  144  S.  W.  783; 
Price  y.  Street  Railway  Co.,  220  Mo.  446, 
119  S.  W.  932.  132  Am.  St  Rep.  588;  Par- 
tello  y.  Railway,  240  Mo.  loc.  clt  137,  145  8. 
W.  55;  Thompson  on  Negligence,  vol.  3,  | 
2809,  p.  275. 

In  speaking  of  submitting  the  case  to  the  ■ 
Jury,  where  such  a  presumption  of  negli- 
gence exists,  it  is  said  by  a  learned  text- 
writer:  "The  very  nature  of  this  presumption 
is  such  that  it  takes  the  question  of  the  neg- 
ligence of  the  defendant  to  the  Jury  in  all 
cases.  It  requires  him  to  explain  the  acci- 
dent consistently  with  the  conclusion  of  due 
care  on  his  part;  and  whether  he  succeeds  In 
doing  so  Is  necessarily  a  question  of  fact  for 
the  Jury.  The  Judge  cannot  decide  that  be 
has  done  so  without  trjring  a  question  of  fact 
passing  upon  the  credibility  of  witnesses,  and 
deciding  that  an  Affirmative  proposition  of 
fact  has  been  proved.  This  cannot  be  done 
in  any  Jurisdiction  where  the  system  of  trial 
by  Jury  is  properly  understood  and  correcHy 
maintained.  Judges  who  undertake  to  per- 
form this  office  in  the  place  of  Juries  usurp 
the  office  of  Juries  and  seize  Jurisdiction 
which,  it  may  well  be  assumed,  has  not  been 
committed  to  them  by  the  Constitution  or  the 
laws  of  any  American  Jurisdiction,  federal 
or  state."  Thompson  on  Negligence,  vol.  3, 
\  2773,  p.  238;  Gleeson  y.  Railway,  140  TJ. 
S.  loc.  dt  435,  11  sup.  Ct.  8.59,  35  L.  Ed. 
458 ;.  Patton  y.  Railway,  179  U.  S.  658,  668, 
21  Sup.  Ct  275,  45  L.  Ed.  361;  Anthony  y. 
L.  &  N.  Ry.  Co.  (C.  C.)  27  Fed.  724. 

Under  the  foregoing  authorities,  this  case 
was  necessarily  one  for  the  Jury,  and,  since 
no  other  errors  are  assigned  by  appellant  the 
finding  of  the  Jury  is  conclusive  on  this  ap- 
peal. 

The  Judgment  is  affirmed.    All  concur. 


In  re  QUIRK'S  ESTATE.    (No.  16,663.) 

(Supreme  Court  of  Missouri.     April  2,  1914. 

Rehearing  Denied  April  13,  1914.) 

Taxatioh   (S  876*)  —  ColI/Atkbai.  Inhbbit- 
ANCB  Tax  —  Statutb  —  Constbdction  — 

EiXEMFTION — FOBBIGN    ChABITIES. 

Rev.  St  1909.  $  309,  provides  that  aU 
property  which  shall  pass  by  will  or  by  the  in- 
testate laws  of  the  state  from  any  person  who 
may  die  seised  or  possessed  of  the  same  while 
a  resident  of  the  state  or  if  he  is  a  nonresi- 
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dent  at  thft  time  of  his  death  and  tbe  property 
shall  be  within  tl>e  state,  either  directly  or  in 
trust  or  otherwise,  other  than  to  and  for  the 
use  of  the  father,  mother,  husband,  wife,  le- 
gally adopted  children,  or  lineal  descendant  of 
the  testator^  "'except  property  conveyed  for 
some  educataonal,  charitable  or  religious  pur- 
pose exclusively,''  shall  be  subject  to  a  collat- 
eral inberitance  tax.  Held,  that  the  exemption 
should  be  construed  as  limited  to  educational, 
charitable,  or  religions  purposes  located  within 
the  state;  and  hence  a  bequest  of  property  lo- 
cated in  Missouri  to  a  charitable  or  educational 
institution  located  in  Illinois  was  taxable. 

[Ed.  Note. — For  other  eases,  see  Taxation, 
Cent  Dig.  {§  169^-1699;   Dec.  Dig.  i  876. •] 

Woodson,  Bond,  and  Walker,  JJ.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court,  Nod- 
away County ;  Wm.  C.  Ellison,  Judge. 

Judicial  settlement  of  the  Estate  of  James 
Qulrli,  deceased.  In  the  matter  of  the  as- 
sessment of  tbe  collateral  Inheritance  tax. 
From  an  order  of  the  probate  court  directing 
that  the  property  was  subject  to  tbe  tax. 
Reversed  on  the  administrator's  appeal  to 
tbe  circuit  court,  and  the  State  appeals.  Re- 
versed and  remanded. 

John  T.  Barker,  Atty.  Gen.,  George  Pat 
Wright,  Pros.  Atty.,  of  Maryvllle,  and  F.  C. 
Donneli,  of  St  Louis,  for  Curators  of  Uni- 
versity of  MiasourL  Ira  K.  Alderman  and 
M.  E.  Ford,  both  of  Maryvllle,  for  respond- 
ent Frederick  N.  Judson,  of  St  Louis  ami- 
cus curlte. 

GRAVES,  J.  This  action  arose  in  tbe  pro- 
bate court  of  Nodaway  county,  and  is  one 
wherein  it  is  sought  to  collect  certain  col- 
lateral inheritance  taxes  from  the  estate  of 
James  Quirk,  deceased.  The  case  Involves 
the  construction  of  the  exemption  clause  of 
section  290  ot  article  16  of  chapter  1,  R.  S. 
1S99.  The  case  In  both  the  probate  and  the 
circuit  Court  of  Nodaway  county  was  tried 
upon  tbe  following  agreed  statement  of 
facts: 

"Agreed  Statement  of  Facts. 

"It  Is  agreed  by  and  between  the  parties 
hereto  that  the  facts  in  the  above  cause  are 
as  follows:  That  James  Quirk,  prior  to  and 
at  the  time  of  Ills  death,  was  a  resident  of 
tbe  state  of  Illinois ;  that  he  died  testate  on 
the  13tb  day  of  November,  1906,  seised  of  a 
three-fourths  Interest  in  fee  in  the  follow- 
ing described  real  estate,  lying,  being,  and 
situated  In  the  county  of  Nodaway,  in  the 
state  of  Missouri,  to  wit:  An  undivided 
three-fourths  Interest  in  and  to  tbe  north 
half  of  tbe  southeast  quarter  of  section  ten 
(10),  in  township  sixty-three  (63)  north,  of 
range  thirty-six  (36)  west  of  the  principal 
meridian,  in  Nodaway  county,  Missouri ;  that 
by  the  last  will  and  testament  of  the  said 
James  Quirk,  dated  the  18th  day  of  Novem- 
ber, 1902,  be  bequeathed  and  devised  to 
Mary  Quirk,  his  sister,  also  a  resident  at  all 
times  herein  mentioned  of  tbe  state  of  Illi- 
nois, tbe  use,  rents,  income,  and  profits  of 


all  his  estate,  both  real  and  personal,  in- 
cluding the  above  lands,  so  long  as  she  should 
live;  that  all  the  remainder  of  bis  estate, 
including  the  above  lands,  botb  real  and 
personal,  which  should  be  left  after  tbe 
death  of  bis  said  sister,  Mary  Quirk,  and 
after  paying  the  legacies  therein  mentioned 
and  expenses  of  administration,  he  directed 
his  executors,  named  in  said  wUl,  to  con- 
vert into  money,  and  to  pay  tbe  same  over 
to  the  bishop  of  Peoria,  Illinois,  tbe  same  to 
be  used  by  him  for  the  use  and  benefit  of 
the  Church  of  the  Visitation  of  Kewanee, 
Illinois,  and  the  Dominican  Sisters  School 
of  Kewanee,  Illinois,  as  he  might  deem  best, 
and  he,  tbe  said  James  Quirk,  by  bis  said 
last  will,  bequeathed  the  said  remainder  of  his 
estate  so  converted  into  money  to  the  said 
bishop  of  Peoria,  Illinois,  in  trust  for  such  use 
and  purposes ;  that  on  the  6th  day  of  August, 
1907,  the  said  Mary  Quirk  died ;  that,  on  tbe 
death  of  said  Mary  Quirk,  all  the  rest  and 
residue  of  tbe  property  of  James  Quirk,  includ- 
ing the  lands 'above,  when  converted  Into  mon- 
ey by  his  executors,  and  after  paying  legacies 
and  expenses  of  administration,  passed  to 
and  vested  in  tbe  bishop  of  Peoria,  Illinois, 
in  trust,  for  the  uses  and  benefit  of  tbe 
Church  of  the  Visitation,  of  Kewanee,  Illi- 
nois, and  the  Dominican  Sisters  School  of 
Kewanee,  Illinois;  that  on  the  18th  day  of 
May,  1908,  Joseph  Jackson,  Sr.,  a  resident  of 
the  city  of  Maryvllle,  Nodaway  county,  Mis- 
souri, was,  by  the  probate  court  of  Nodaway 
county,  Missouri,  duly  appointed  as  admin- 
istrator with  wHI  annexed,  of  the  estate  of 
said  James  Quirk,  in  Nodaway  county,  in 
the  state  of  Missouri ;  that  said  Joseph  Jack- 
son, Sr.,  as  such  administrator,  under  tbe 
powers  and  terms  of  tbe  will  of  said  James 
Quirk,  sold  tbe  lands  above  described  for 
the  sum  of  $6,400.00;  that  tbe  interest  in 
tbe  same  of  the  said  James  Quirk  amounted 
to  three-fourths  of  said  sum,  or  $4,800.00; 
that  sum  was  and  is  the  fair  market  value 
of  said  lands ;  that  tbe  debts  and  legacies 
of  said  estate  have  all  been  paid  except  ex- 
penses of  administration,  which  amounts  to 
$550.00,  and  which  amount  said  administra- 
tor now  retains  in  bis  bands ;  that  tbe  satd 
Joseph  Jackson,  Sr.,  as  such  administrator 
of  said  estate,  has  paid  to  tbe  bishop  ot 
Peoria,  Illinois,  the  sum  of  $4,250.00.  It  is 
further  agreed  that  tbe  bishop  of  Peoria  is 
not  a  resident  of  tbe  state  of  Missouri,  but 
is  a  resident  of  tbe  state  of  Illinois;  that 
tbe  Church  of  tbe  Visitation  and  the  Do- 
minican Sisters  School  are  educational,  char- 
itable, and  religious  institutions  exclusively, 
devoted  to  such  purposes  in  the  state  of 
Illinois;  that  said  Church  of  the  Visitation 
and  the  Dominican  Sisters  School  are  lo- 
cated in  tbe  city  of  Kewanee,  In  tbe  state  of 
Illinois.  It  is  further  agreed  that  If  tbe 
court  decides  that  said  bequests  to  said 
church  of  the  Visitation  and  Dominican  Sis- 


•For  other  eases  see  same  topic  and  ■•otion  NUUBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


1064 


165  SOtJTHWESTEBN  BBPOBTBJB 


(Mo. 


ters  School  are  liable  to  pay  a  collateral  In- 
bcrltance  tax,  that  the  amount  of  such  tax 
Is  1212.50,  and  penalties  of  $55.25.  William 
Earl  Wiles,  Prosecuting  Attorney.  Ira  K. 
Alderman,  Attorney  for  Bishop  of  Peoria, 
Illinois,  and  Joseph  Jackson,  Sr.,  Admin- 
istrator." 

Upon  these  facts  the  probate  court  found 
that  the  property  was  not  exempt  from  the 
collateral  inheritance  tax,  and  the  admlnls* 
trator  appealed  to  the  circuit  court  The 
drcalt  court  found  that  It  was  exempt,  and 
reversed  the  judgment  of  the  probate  court, 
and,  from  that  Judgment,  the  opposing  par- 
ties have  appealed,  and  invoke  the  judg- 
ment of  this  court  The  ca^  is  one  purely 
of  law. 

I.  At  the  Institution  of  this  suit,  the  stat- 
ute Involved  was  section  299,  R.  S.  1899. 
The  statute  has  not  been  amended,  and  is 
now  section  309,  R.  S.  1909.  The  statute  so 
far  as  material  reads:  "All  property  which 
shall  pass  by  will,  or  by  the  Intestate  laws 
of  this  state  from  any  person  who  may  die 
seised  or  possessed  of  the  same  while  a 
resident  of  this  state,  or,  if  decedent  was 
not  a  resident  of  this  state,  at  the  time  of 
death,  which  property  or  any  part  thereof 
shall  be  within  this  state,  or  any  interest 
therein  or  Income  therefrom,  which  shall  be 
transferred  by  deed,  grant,  bargain,  sale  or 
gift,  made  or  intended  to  take  effect  in  pos- 
session or  enjoyment  after  the  death  of  the 
grantor,  bargainor,  vendor  or  donor,  to  any 
person  or  persons,  or  to  any  body  politic  or 
corporate,  either  directly  or  in  trust  or  other- 
wise, ■  or  by  reason  whereof  any  person  or 
body  politic  or  corporate  shall  become  ben- 
eficially entitled  In  possession  or  expectancy, 
to  any  property  or  the  income  thereof,  other 
than  to  or  for  the  use  of  the  father,  mother, 
husband,  wife,  legally  adopted  children,  or 
direct  Uneal  descendant  of  the  testator,  to- 
testate,  grantor,  bargainor,  vendor  or  donor, 
except  property  conveyed  for  some  educa- 
tional, charitable  or  reUgiovt  purpose  ece- 
cUtsively,  shall  be  and  is  subject  to  the  pay- 
ment of  a  collateral  inheritance  tax  of  five 
dollars  for  each  and  every  one  hundred  dol- 
lars of  the  clear  market  value  of  such  prop- 
erty." 

We  have  italicized  the  clause  which  is  the 
crux  of  this  case.  Under  the  agreed  facts, 
the  beneficiaries  of  the  fund  bequeathed  by 
James  Quirk  are  educational  and  religious 
organizations,  and  the  funds  go  to  educa- 
tional and  religious  purposes.  The  only 
question  is  whether  it  was  the  intent  of  our 
law  to  grant  a  tax  exemption  for  charities 
located  outside  of  MlssoorL  Differently 
stated,  did  the  Missouri  Legislature  intend 
this  exemption  clause  of  our  statute  to  ap- 
ply to  all  charities  wherever  located,  or  was 
it  the  intent  to  have  it  apply  only  to  resident 
charities?  We  use  the  word  "charities"  to 
cover  all  the  exempted  subjects  named  in 
the  statute.  We  have  concluded  that  the 
legislative  intent  was  to  make  this  exemp- 


tion apply  to  Missouri  "charities"  alone,  and 
for  reasons  which  follow. 

II.  OThe  following  rules  of  statutory  con- 
struction are  invoked  by  the  respondents: 
First,  it  is  said  that,  where  the  language  of 
the  statute  Is  clear  and  unambiguous,  the 
intent  of  the  General  Assembly  must  be 
found  in  the  statute;  secondly  that  there 
Is  no  presumption  against  exemption  from 
special  taxation,  and  that  the  rule  of  pre- 
sumption against  tax  exemptions  in  general 
taxation  has  no  application  to '  this  case ; 
thirdly,  it  is  contended  that,  by  the  use  of 
the ,  words  "educational,  charitable  or  reli- 
gious purposes,"  the  Legislature  meant  to 
make  our  law  different  from  the  laws  of  oth- 
er states,  wherein  the  exemption  Is  extended 
to  "Institutions"  or  "corporations" ;  In  other 
words,  the  word  "purposes"  Is  emphasized 
by  respondents,  as  having  a  peculiar  and  sav- 
ing grace  in  our  statute;  and,  fourthly,  it 
is  conceded  that  the  legislative  power  of 
the  state  is  limited  to  persons  or  property 
.within  the  state,  but  it  Is  averred  that  such 
principle  has  no  application  to  the  case  at 
bar,  "where  it  is  sought  by  Judicial  con- 
struction to  limit  by  taxation  the  right  of 
a  citizen  of  another  state  to  exercise  his 
charitable  disposition  over  his  property  for 
the  benefit  of  the  institutions  in  his  own 
home." 

We  are  not  prepared  to  say  that  the  stat- 
ute is  so  plain  in  terms. as  not  to  require 
Judicial  construction  as  to  the  legislative  in- 
tent. From  statements  in  the  briefs,  and  in 
oral  arguments,  it  appears  that  the  circuit 
court  of  the  state  have  not  been  of  one  voice 
in  the  construction  of  the  statute.  In  most 
instances  such  courts  have  held  that  it  is 
not  the  legislative  Intent  to  exempt  foreign 
charities,  or  charities  outside  of  the  state. 
In  the  case  at  bar  the  learned  circuit  judge 
took  a  different  view,  and  in  so  doing  was 
opposed  in  judgment  to  some  of  his  fellow 
circuit  ludges  of  the  state,  as  well  as  the 
probate  Judge  of  his  county.  When  the  lim- 
its and  bounds  of  legislative  acts  are  con- 
sidered, it  is  by  no  means  clear  what  was 
intended  by  the  act  in  question.  The  words 
used  must  be  considered  from  all  the  sur- 
roundings. But  this  matter  we  discuss  later. 
Sut&ce  it  to  now  say  that  we  believe  the 
wording  of  the  statute  is  such  as  to  call  for 
Judicial  determination  of  the  legislative  In- 
tent as  to  the  subjects  of  exemption,  and  on 
this  theory  we  shall  proceed. 

III.  We  do  not  deem  It  material  to  dis- 
cuss the  question  aa  to  whether  or  not  the 
general  presumption  against  exemption  from 
taxation  applies  to  this  kind  of  a  case.  That 
presumption  is  one  valuable  In  the  trial  of 
cases,  because  It  forces  those  claiming  the 
exemption  to  show  that  the  property  sought 
to  be  exempt  clearly  falls  within  the  exempt- 
ed class.  But,  if  we  find  that  the  l^slative 
intent  in  the  instant  law  was  not  to  extend 
the  exemption  to  "charities"  outside  of  the 
state,  then  there  Is  an  end  to  this  controver- 
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87,  and  the  reasoning  as  to  wtaetber  or  not 
the  presumption  as  to  exemptions  applicable 
In  general  taxes  applies  to  this  case  Is  but 
a  side  question,  upon  which  there  Is  learn- 
ing upon  both  sides.  If  the  law  Is  one  re- 
quiring Judicial  construction  as  to  the  leg- 
islative Intent,  as  we  bold,  then  a  determina- 
tion of  that  question  will  forego  all  other 
questions. 

The  basic  principle  of  all  statutory  con- 
struction is  the  legislative  intent  This  Is 
true  whether  such  Intent  must  be  drawn 
from  the  words  of  the  act,  or  whether  we 
go  to  extrinsic  aids  to  And  the  latent  Blaclc 
on  Interpretation  of  Laws  (2d  Hd.)  p.  180; 
Verdln  v.  St  Louis,  131  Mo.  26,  33  S.  W. 
480,  36  S.  W.  52 :  State  ex  reL  t.  Smith,  206 
Mo.  loc.  dt  361,  104  S.  W.  15;  Perry  t. 
Strawbrldge,  209  Mo.  621,  108  S.  W.  641,  46 
li.  B.  A.  (N.  S.)  244,  128  Am.  St  Bep.  510; 
Decker  v.  Dlemer,  229  Mo.  296,  129  S.  W. 
936.  So  at  the  very  threshold  of  all  stat- 
utory construction  we  are  met  with  the  par- 
amount question:  "What  was  the  legislative 
Intent?"  U  no  ambiguity  appears,  the  courts 
go  to  the  language  of  the  law  itself.  If 
there  is  an  ambiguity  or  uncertainty,  then 
extrinsic  aid  may  be  used  In  determining  the 
meaning,  and  these  are  various.  State  ex 
reL  V.  Smith,  supra.  In  getting  at  the  leg- 
Islatiye  Intent,  one  of  the  prime  considera- 
tions Is  the  condition  of  the  law  nt  the  time 
the  new  law  was  enacted,  because  words, 
general  In  meaning,  are  often  used  in  legis- 
lative acts,  because  the  lawmaking  power 
knows  that  such  broad  general  meaning  is 
curtailed  and  Umlted  by  general  laws,  rules 
of  law,  or  public  policies.  To  these  we  must 
ofttimes  go  to  gather  the  real  Intent  As 
stated,  one  of  the  things  always  In  the  mind 
of  the  legislative  body  is  that  their  lan- 
guage will  be  construed  In  the  light  of  ex- 
isting laws,  rules  of  law,  and  public  poli- 
cies, and  this,  perhaps,  accounts  for  the  use 
of  many  general  terms,  rather  than  more 
limited  ones. 

To  start  with,  In  this  case  it  must  be  pre- 
sumed that  the  General  Assembly,  In  passing 
this  law,  and  making  this  exception,  did  so 
relying  upon  the  fact  that  it  would  be  inter- 
preted in  the  light  of  existing  law.  One  of 
the  fundamental  principles  of  the  then  exist- 
ing law  was  that  a  statute  would  prima 
fade  be  declared  to  be  operative  only  as  to 
persons  and  things  within  the  territorial 
Jurisdiction  of  the  lawmaking  power  which 
enacted  It  Tn  the  very  recent  case  of  State 
ex  rel.  v.  Wright  158  S.  W.  loc.  clt  828,  our 
brother  Paris  has  well  stated  the  rule:  "Be- 
sides this  reductlo  ad  absurdum.  which 
would  seem  to  settle  this  contention,  certain 
presumptions  confine  us  to  our  own  state. 
'A  statute  is  prima  facie  conflned  in  its  op- 
eration to  persons  and  conditions  within  the 
territorial  Jurisdiction  of  the  Legislature.' 
Beale  on  Bules  of  Legal  Interp.  p.  232.  'Pri- 
ma facie  every  Statute  is  conflned  in  its  op- 


eration to  the  i)er8on's  property  rights  or 
contract  which  are  within  the  territorial  Ju- 
risdiction of  the  Legislature  which  enacted 
It'  Sutherland  on  Stat  Con.  513.  We  elect 
to  our  offices  our  own  citizens  of  our  own 
state  under  the  ptovlsious  of  our  own  laws. 
We  never  elect  by  direct  suffrage  a  citizen 
of  another  state  to  any  office ;  these  are  the 
elections  at  which  the  election  commission- 
ers act  and  the  elections  which  they  are  re- 
quired to  hold.  We  conclude,  then,  that  it 
Is  too  clear  for  argument  that  by  the  'lead- 
ing party  politically  opposed  to  that  to  which 
the  Governor  belongs'  is  meant  the  'leading 
party'  in  this  state."  In  that  case  we  were 
called  upon  to  determine  what  was  meant  by 
the  general  term  "leading  party  politically 
opposed  to  the  Governor."  It  was  urged 
that  we  should  give  the  phrase  such  a  mean- 
ing as  to  say  that  the  strongest  party,  na- 
tionally speaking,  which  was  opposed  to  the 
political  principles  advocated  by  the  Gov- 
ernor was  the  "leading  party,"  within  the 
meaning  of  the  act  then  under  consideration. 
This  we  declined  to  do,  because  of  the  gen- 
eral existing  law  which  conflned  all  laws  to 
persons  and  things  in  the  state.  The  same 
doctrine  should  apply  here.  We  should  say 
that  the  Legislature,  in  using  the  general 
terms  "some  educational,  charitable  or  re- 
ligious purpose  exclusively,"  had  reference  to 
such  eharitiet  as  were  within  the  territorial 
limits  of  the  lawmaking  power. 

In  other  words,  the  general  doctrine  seems 
to  be  that  prima  facie  the  law  should  be  held 
to  have  reference  to  persons  and  things  with- 
in the  territorial  Jurisdiction  of  the  body  en- 
acting it,  unless  It  clearly  appears  that  an- 
other and  different  purpose  should  be  gath- 
ered from  the  act  Itself.  Presumptively  the 
lawmaking  power  is  acting  in  the  Interest 
of  persons  and  things  within  the  state.  Pre- 
sumptively the  lawmakers  In  this  case  were 
looking  after  the  interests  of  Missouri,  and 
not  legislating  for  cKaritiea  in  other  states, 
and  especially  is  this  so  when  they  were  un- 
loosing our  own  pursestrlngs  by  this  exemp- 
tion clause.  It  means,  if  given  the  conatroo- 
tlon  urged  by  the  respondent  that  a  Mis- 
souri lawmaking  body  was  releasing  its  bold 
upon  a  source  of  revenue  for  charities  out- 
side of  the  state.  To  give  It  that  construe- 
tiou  would,  in  effect  be  to  say  that  the  law- 
making body  was  taking  Missouri  money  to 
support  foreign  charities. 

In  Boss  on  Inheritance  Taxation,  §  146,  it 
is  said:  "It  has  been  contended  that  the  ex- 
emption of  charitable  institutions  from  In- 
heritance taxation  applies  to  all  such  Instt- 
tutious,  regardless  of  their  location  within 
or  without  the  state  granting  the  exemption, 
for,  It  is  argued,  the  exemption  is  in  recogni- 
tion of  the  benetlcent  purx)ose  of  these  in- 
stitutions, and.  Inasmuch  as  the  purpose  is 
common  to  them  all,  wherever  located,  the 
exemption  should  be  universal.  But  the 
courts  have  not  yielded  to  this  argument 
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They  have  held,  with  unanimity,  It  Is  believ- 
ed, that,  In  the  absence  of  any  language 
plainly  Indicative  of  a  different  Intent,  the 
Legislature  must  be  deemed  to  have  made 
the  exception  for  the  benefit  of  Its  own  In- 
stitutions only,  and  that  foreign  corporations, 
or  Institutions  without  the  state,  must  pay 
the  Inhei-itance  tax,  although  exempt  In  the 
state  of  their  domicile,  and  although  some 
of  their  charitable  work  and  enterprise  are 
carried  on  within  the  state  enforcing  pay- 
ment of  the  tax." 

So,  too,  as  said  by  Andrews,  C.  J.,  in  the 
Matter  of  Estate  of  Prime,  136  N.  T.  loc.  clt. 
862,  32  N.  B.  1095  (18  L.  R.  A.  713) :  "It  Is 
the  policy  of  society  to  encourage  benevolence 
and  charity;  but  it  is  not  the  proper  func- 
tion of  a  state  to  go  outside  of  Its  own  lim- 
its and  devote  its  'resources  to  support  the 
cause  of  religion,  education,  or  missions  for 
the  benefit  of  mankind  at  large.  The  argu- 
ment may  have  force  that  the  state  might, 
consistently  with  its  proper  function,  give 
Immunity  from  taxation  to  some  of  the  for- 
eign corporations  engaged  In  the  work  of  ed- 
ucation or  charity.  But,  however,  this  may 
be,  we  are  convinced  that  the  statute  of  1891 
Jias  no  application  to  foreign  corporations, 
and,  having  reached  that  conclusion,  oar  du- 
ty is  ended." 

Again,  In  Carter  v.  Whltcomb,  74  N.  U. 
loc.  clt  489,  69  AO.  784,  17  I*  R.  A.  (N.  S.) 
733,  it  is  said:  "When,  however,  an  auxilia- 
ry body,  like  -the  Auxiliary  of  the  Woman's 
Foreign  Missionary  Society,  though  connect- 
ed with  a  local  church  and  existing  vrlthln 
the  Jurisdiction  as  an  association,  seeks  as 
its  principal  object  'the  evangelization  of 
heathen  women'  and  the  raising  of  funds 
for  that  purpose  alone,  it  Is  dlfiicult  to  dis- 
cover how  the  public  represented  by  the  peo- 
ple of  this  state  is  benefited  by  thiB  supposed 
benevolence.  Even  if  there  are  'heathen  wo- 
men' in  our  midst,  tbia  society  can  do  noth- 
ing for  their  enlightenment  and  civilization ; 
for,  as  found  in  the  case,  none  of  its  funds 
'are  or  can  be  devoted  to  charitable  objects 
within  the  state  of  New  Hampshire.'  Its 
money  may  be  sent,  and  presumably  the  prin- 
cipal part  of  it  is  sent,  to  assist  in  the  con- 
version of  people,  living  in  remote  parts  of 
the  earth,  from  their  native  religion  to  that 
of  Christianity.  The  expenditure  of  large 
sums  of  money  for  the  enlightenment  upon 
religious  subjects  of  the  natives  of  the  antip- 
odes evidently  was  not  one  of  the  objects 
the  Legislature  Intended  to  encourage  when, 
in  1895,  the  property  of  charitable  associa- 
tions 'devoted  exclusively  to  the  uses  and 
purposes  of  public  charity'  was  exempted 
from  taxation,  or  when  in  1905  legacies  to 
such  associations  in  this  state'  were  exempt- 
ed from  Inheritance  tax.  The  benefit  to  the 
public  of  this  state  of  such  a  trust  is  so  vi- 
sionary, problematical,  and  uncertain  that  it 
cannot  be  deemed  for  the  purposes  of  this 
case  a  public  charity,  without  imputing  to 
the  Legislature  motives  which  it  is  reason- 


ably certain  they  did  not  entertain.  The 
state  la  not  Itself  a  charitable  institution,  and 
does  not  authorize  its  representatives  to  ex- 
pend the  public  money,  by  exemptions  from 
taxation  or  otherwise,  for  purposes  having 
little  or  no  relation  to  the  welfare  of  the  in- 
habitants of  the  state.  The  purpose  of  such 
laws  is  the  acquisition  of  some  supposed  pub- 
lic advantage.  Opinion  of  the  Court,  58  N. 
H.  623 ;  Perry  v.  Keene,  66  N.  H.  614.  If  it 
Is  Impossible  to  see  how  the  public  good  of 
the  state  is  promoted  by  a  claimed  exemp- 
tion from  the  tax  burden,  it  cannot  be  in- 
ferred that  the  Legislature  intended  such  a 
result  from  language  which  does  not  neces- 
sarily require  such  a  construction.  'If  a 
statute  Is  capable  of  two  meanings,  and  one 
Is  more  reasonable,  and  therefore  more  prob- 
able, than  the  other,  this  fact  is  necessarily 
considered,  with  all  other  competent  evi- 
dence, on  the  question  of  intent  The  evi- 
dence of  intention  may  Include  various  in- 
herent probabilities  and  the  probative  force 
of  many  circumstances,  as  well  as  the  literal 
sense  of  the  words  used.  When  the  meaning 
is  found  by  giving  due  weight  to  everything 
that  legally  tends  to  prove  it,  it  is  not  a  mat- 
ter of  discretion  whether  it  shall  be  adopted 
or  rejected.  If  the  evidence  establishes  the 
fact  that  the  literal  sense  is  not  the  true 
sense,  a  literal  construction  would  be  an  al- 
teration of  the  law.'  Opinion  of  the  Justices, 
66  N.  H.  629,  661  [33  Ati.  1076]." 

And,  further,  at  page  491  of  74  N.  H.,  at 
page  785  of  69  Aa  (17  L.  R.  A.  [N.  S.]  723). 
in  the  same  case  it  is  said :  "As  a  matter  of 
practice.  It  has  devoted  substantially  all  Its 
funds  to  the  support  of  diaritles  outside  of 
New  Hampshire,  and  presumably  it  will  con- 
tinue that  practice.  If  Its  object  was  to 
maintain  an  orphans'  home  or  a  hospital  for 
poor  people  on  the  Pacific  coast,  and  all  its 
resources  were  devoted  to  that  purpose,  the 
public  benefit  of  such  a  charity  in  New  Hamp- 
shire would  not  be  apparent  Perhaps  it 
would  be  no  more  evident  than  the  mainte- 
nance of  missions  in  (Thina.  Itt  relation  to 
the  public  interests  of  this  state,  whieh  alone 
the  Legislature  is  ordinarily  presumed  to 
have  in  view,  would  be  so  sUght,  arising 
merely  from  a  general  community  of  inter- 
state interests,  that  it  is  not  probable  such  a 
charity  would  be  the  obfeot  of  legislative 
bounty  and  encouragement.  Ifor  should  we 
expect  to  find  the  lawmakers  exempting  from 
the  common  burden  of  taxation  a  society 
whose  purpose  is,  as  established  by  long 
practice,  to  use  its  funds  exclusively  in  the 
promotion  of  charities  in  other  states.  If 
some  substantial  local  benefit  accrues  of  a 
public  nature  by  the  actual  use  of  some  of 
Its  funds  for  charitable  purposes  in  this  state, 
it  might  be  found  that  it  was  included  with- 
in the  exemption,  though  it  used  the  balance 
of  its  funds  in  other  Jurisdictions.  Balch  v. 
Shaw,  174  Mass.  144  [54  N.  E.  490].  The 
question  would  be  whether  Its  charity  was 
of  such  a  character  and  so  administered  as 
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to  be  of  any  substantial  benefit  or  advantage 
to  the  pubUc  of  this  state ;  and  this  would  be 
prlnclpaUy  a  question  of  fact,  to  be  deter- 
mined upon  competent  evidence."  (The  ital- 
ics are  ours.) 

Quite  a  number  of  cases  are  cited  by  Ross 
in  his  work  on  Inheritance  Taxation,  supra, 
but  these  suffice  to  Illustrate  the  rule  and  the 
reasons  of  the  rule.  There  is  no  deep-seated 
meaning  In  the  use  of  the  word  "purposet" 
In  onr  act  which  can  avail  the  respondents. 

Under  the  grreat  weight  of  the  case  law, 
we  are  constrained  to  hold  that  It  was.  not 
the  legislative  Intent  by  the  exemption  clause 
of  our  statute  to  Include  property  conveyed 
for  educational,  charitable,  or  religious  pur- 
poses outside  of  this  state.  In  this  view  of 
the  law,  other  questions  are  immaterial. 

From  this  it  follows  that  the  property  in 
question  is  subject  to  a  collateral  inheritance 
Ux,  under  section  309,  R.  S.  1909,  and  the 
circuit  court  was  wrong  in  holding  contra. 

The  judgment  is  reversed,  and  the  cause 
remanded,  to  be  proceeded  with  In  accord- 
ance with  this  opinion.  All  concur,  except 
WOODSON,  BOND,  and  WALKER,  JJ.,  who 
dissent  In  an  opinion  by  WALKER,  J. 

WALKER,  X  I  do  not  concur  in  the  ma- 
jority opinion.  The  statute  (section  299,  R. 
S.  1899,  now  section  300,  R.  S.  1009)  is  gen- 
eral in  its  terms,  and  unmistakable  in  its 
meaning.  Under  Its  provisions,  property 
which  passes  by  deed,  grant,  bargain,  sale, 
or  gift  to  other  than  the  father,  mother,  hus- 
band, wife,  or  natural  or  adopted  children  is 
subject  to  the  collateral  Inheritance  tax,  ex- 
cept when  conveyed  for  educational,  chari- 
table, or  religious  purposes.  These  clear  and 
definite  provisions  do  not,  in  my  opinion,  re- 
quire adventitious  aid  in  their  interpretation. 
There  is  no  Indication  that  the  exemption  of 
the  property  conveyed  for  the  purposes  men- 
tioned was  to  be  limited  to  that  bequeathed  to 
benevolences  located  within  the  state.  If  the 
terms  of  the  statute  demanded  a  liberal  inter- 
pretation. It  certainly  should  be  given  when 
the  purpose  of  the  exemption  is  beneficent 
in  its  nature;  but  the  terms  of  the  statute 
are  broad  and  clear  enough  in  themselves 
without  recourse  to  any  rule  in  regard  to  lib- 
eral interpretation.  The  framers  of  the  law, 
having  In  view  the  encouragement  of  be- 
quests and  grants  for  the  general  good,  did 
not  intend  that  the  statute  should  be  limited 
to  geographical  lines;  and  it  is  Immaterial 
whether  this  property  grantM  or  bequeathed 
passes  to  an  Institution  within  the  borders 
of  Missouri,  or  to  one  in  a  sister  state  or  a 
foreign  country;  it  is  the  purpose  of  the 
grant  which  the  Legislature  had  in  mind,  and 
not  the  location  of  the  benevolence  to  be  aid- 
ed. If  I  am  Qorrect  in  my  conclusion,  then  it 
is  necessary,  before  the  statute  can  be  con- 
strued as  It  has  been  by  the  majority,  for 
these  words,  "within  the  state  of  Missouri," 


to  be  Inserted  after  the  exceptions  in  the 
statute,  so  that  the  same  shall  read  as  fol- 
lows: "except  proi)erty  conveyed  for  educa- 
tional, charitable  or  religious  purposes  ex- 
clusively within  the  state  of  Missouri."  Un- 
der no  rule  of  construction  with  which  I  am 
familiar  is  this  interpolation  authorized. 

A  tax,  under  any  view  that  may  be  taken 
of  It,  Is  a  burden ;  an  express  statute  is  nec- 
essary to  authorize  its  imposition;  here,  in- 
stead of  such  a  statute,  we  have  an  express 
exemption.  Under  this  state  of  facts,  I  am 
of  the  opinion  that  the  taxation  of  the  prop- 
erty specified  as  exempt  under  section  309, 
supra,  Is  unauthorized. 

So  much  for  the  grounds  of  my  dUTerenoe 
with  my  Brethren  as  to  the  rules  of  construc- 
tion applicable  to  this  statute. 

WOODSON  and  BOND,  JJ.,  concur  herein. 


STATE  ex  rel.  WANDER  et  aL  v.  KIMMEL, 
Police  Judge,  et  sL 

(Supreme  Court  of  Missouri.     April  2,  1914.) 

1.  Municipal  Cobpobations  (|  187*)— Police- 
men—Pensions. 

Grant  of  pensions  to  police  oflScera  of  a 

city   and   public   service  employes,   other  than 

firemen,  is  against  the  public  policy  of  the  state. 

[Ed.   Note. — For   other  cases,   see  Municipal 

Corporations,  Cent.  Dig.  {{  518-521;   Dec.  Dig. 

2.  WoBDS  AND  Phrases— "Pension." 

A  "pension"  is  a  stated  allowance  out  of 
the  public  treasury,  granted  by  the  government 
to  an  individual  or  to  bis  representative  for  his 
valuable  services  to  his  country,  or  for  com- 
pensation for  loss  or  damage  sustained  by  him 
in  the  public  service.  It  is  an  annuity  from 
the  government  for  services  rendered  in  the 
past. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  5280.] 

3.  Witnesses  (|  26*)— Fees— Police  Ofticebs 
— "City  Officer." 

Rev.  St.  1909,  |  9825,  provides  that  mem- 
bers of  the  police  force  of  cities  are  declared 
to  be  officers  of  such  cities  under  the  charters 
and  ordinances  thereof,  and  also  officers  of  the 
state,  and  shall  be  bo  deemed  and  taken  in  all 
courts  having  jurisdiction  of  offenses  against 
the  ordinances  of  such  dties.  Held,  that  a  po- 
liceman of  St.  Louis  was  a  "oity  officer,"  within 
a  city  ordinance  providing  that  witnesses,  oth- 
er than  city  officers,  summoned  aa  witnesses  in 
a  suit  before  a  poUce  justice,  and  attending  at 
the  trial,  shall  be  entitled  to  50  cents  for  each 
day's  attendance,  etc. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  f|  51,  52;   Dec  Dig.  $  26.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  2,  pp.  1180,  1181;  vol.  8,  p.  7603.] 

4.  Witnesses  (t  26*)— Fees  —  Genebal  As- 
BEHBL-r— Jubisdiction— Obdinances. 

Under  St.  Louis  City  Charter,  art.  3,  i 
26,  cL  8,  providing  that  the  mayor  and  general 
assembly  shall  have  power  to  establish  the 
salaries  of  all  officers  and  the  compensation  of 
all  employes,  except  day  laborers,  and  jurors 
and  witnesses,  the  general  assembly  was  au- 
thorized to  pass  an  ordinance  declaring  that  all 
witnesses,  city  officers  and  prosecutors  except- 
ed, summoned  in  a  suit  before  a  police  justice 


'Por  other  cases  see  same  topic  and  nectlon  NIJMBBR  la  Dae  DIs.  A  Am.  Dig.  Key-No.  Series  i  Rep'r  Indexes 
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and  attending  at  the  trial,  shoald  be  entitled  to 
fifty  cents  for  each  day's  attendance. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {$  61,  52;    Dec.  Dig.  S  26.*] 

6.  Municipal  Cobfosationb  (S  871*)-7-Pibr- 
sioN   Fund  — Public   Monet  —  Disbuese- 

ME  NT 

Rev.  St  1900,  g  3469,  as  amended  by  Laws 
1913,  p.  192,  providing  that  members  of  a  police 
reUef  association  shall  be  allowed  witness  fees 
in  all  cases  in  all  courts  of  record  and  in  mu- 
nicipal and  city  police  courts,  which  shall  be 
collected  solely  for  the  benefit  of  their  relief 
association,  was  unconstitutional,  as  creating  in 
part  a  pension  fund  out  of  public  moneys  col- 
lected by  taxes  and  imposts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1817;  Dec.  Dig.  § 
871.*] 

6w  Statutbb  (8  79*)— Special  Laws— Pbivate 
CoBPOBATioN  —  Special  ob  Exclusive 
Right  ob  Pbivileqe. 

The  act  was  also  unconstitntional  as  a  spe- 
cial law  granting  to  a  corporation  a  special  or 
exclusive  right  or  privilege,  in  violation  of 
Const  art  4,  {  53,  cl.  26. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  84,  85;   Dec  Dig.  f  79.*] 

7.  Municipal  Corpobations  (J  873*)— Stat- 
utes-Gramt  OF  Public  Monet  fob  Pbi- 
tatb  Use. 

It  is  also  violative  of  Const  art  4,  f  46, 
denying,  except  in  case  of  public  calamity,  to 
the  General  Assembly  the  power  to  make  any 
grant  or  authorize  the  making  of  any  grant  of 
public  money  or  thing  to  any  individual,  asso- 
ciation of  individuals,  or  municipal  or  other 
corporation  whatsoever. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1845-1850;  Dec. 
Dig.  i  873.*] 

8.  Statutes  (J  102*)— Constbuction— Special 
Laws— CxAssincATioN. 

All  the  police  officers  of  the  St  Louis  police 
force  not  being  members  of  the  St.  Louis  Police 
Association,  nor  authorized  or  permitted  to  be- 
come such.  Rev.  St  1909,  \  3459,  as  amended 
by  Laws  1913,  p.  192,  providing  that  members 
of  such  relief  association  shall  be  allowed  wit- 
ness fees*  for  the  benefit  of  the  association,  was 
not  based  on  a  proper  classification,  and  was 
therefore  an  unauliorized  special  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  (  114;   Dec.  Dig.  {  102.*] 

ft,  Mandamus   ({   10*)— Officebs— Right  to 

Sue. 

Advice  of  the  city  counselor,  given  to  a 
Judge  and  clerk  of  the  police  court  of  the  dty 
of  St  Louis,  that  Rev.  St  l!tl>9,  §  3159,  as 
amended  by  Laws  1913,  p.  192,  providing  for 
the  payment  of  witness  fees  to  policemen,  mem- 
bers of  the  St.  Ijonis  Police  Association,  for 
the  benefit  of  the  association,  was  unconstitu- 
tional, was  sufficient  justification  for  such  of- 
ficers' refusal  to  tax  and  allow  such  feeit,  and 
to  permit  them  to  make  a  test  case. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  J  37:  Dec  Dlj.  |  10.*] 

In  Banc.  Mandamus  by  the  State,  on  rela- 
tion ot  Artbnr  E.  Wander  and  the  St.  Louis 
Police  Relief  Association,  against  Karl  Elm- 
mel,  Judge  of  First  District  Police  Court  oi 
the  City  of  St  Louis,  Thomas  H.  Hank,  cleric 
of  such  court.  AltematiTe  writ  quashed  anu 
peremptory  writ  denied. 


Johnson,  Rutledge  &  Lashly,  Thomas  G. 
Rutledge,  and  J.  M.  Liashly,  all  of  St  Liouis, 
for  relators.  William  E.  Baird  and  Robert 
Burkbam,  both  of  St  Louis,  for  respondents. 

LAMM,  C.  J.  This  1b  an  original  proceed- 
ing in  mandamus.  One  Lile  was  fined  in  the 
First  district  i>olice  court  of  St  Ixmis  for 
violating  a  dty  ordinance  regulating  street 
traffic.  Relator  Wander,  a  member  of  the 
city's  police  force,  and  also  a  member  of  his 
corporate  co-relator,  St.  IjOuIs  Police  Relief 
Assodatlon,  was  a  witness  at  Llle's  trial. 
Respondents  Elmmel  and  Hauk  were  respec- 
tively Judge  and  clerk  of  said  police  court 
Wander  in  due  time  applied  severally  to  said 
Judge  and  clerk  to  have  his  witness  fee  taxed 
as  costs.  Relator  St  Louis  Police  Relief  As- 
sociation, through  its  secretary,  similarly  ap- 
plied to  have  Wander's  witness  fee  taxed. 
Said  Kimmel  and  Hank,  acting  under  the 
advice  of  the  dty's  legal  department,  refused 
to  tax  the  fee  as  costs.  Thereat  relators  ap- 
plied here  for  an  alternative  writ  of  manda- 
mus to  coerce  the  taxing  of  that  fee  "for  the 
use  and  benefit  of  said  St  Lonis  Police  Relief 
Association."  Our  alternative  writ  Isaned, 
dting  respondents  to  show  cause.  (Herein- 
after, for  convenience,  the  St  Lionis  Police 
Relief  Association  will  be  spoken  of  as  the 
"assodatlon.")  To  that  writ  respondents 
made  return.  On  the  coming  in  of  that  re- 
turn, relators  filed  a  motion  In  the  nature  of 
a  demurrer,  to  wit,  a  motion  for  Judgment  on 
the  pleadings.  This,  on  the  theory  that  on 
the  face  of  the  return  relators  are  entitled  to 
an  absolute  writ 

The  amount  actually  at  stake  is  60  cents. 
(3ontra,  the  prlndple  Involved  Is  great  The 
proceeding  is  practically  an  agreed  case  to 
test  the  constitutionality  of  certain  statutes, 
which,  if  held  con.stitutlonal,  will  result  (it  Is 
claimed  in  respondents'  brief  and  no^  denied 
in  relators')  in  depleting  the  treasury  of  the 
city  in  an  annual  vast  sum  estimated  at  $60,- 
000  per  annum.  The  precedent  sought  may 
be  likened  to  the  thin  edge  of  an  entering 
wedge.  The  gravity  of  that  result  as  well  as 
that  of  the  questions  involved,  persuaded  us 
to  take  Jurisdiction  in  the  first  instance. 

As  the  motion  for  Judgment  admits  aver- 
ments of  fact  suffidently  pleaded  in  the  re- 
turn, and  as  the  denials  therein  shadow  forth 
the  averments  of  the  alternative  writ,  the 
scope  of  the'  controversy  will  be  ontltncd 
when  the  retaru  is  understood.  Accordingly 
we  reproduce  the  return,  in  part  in  sub- 
stance, In  part  ipsissimls  verbis,  thus: 

Respondents  aver  that  relator  Wander  has 
no  interest  in  the  suit  and  Is  not  a  proper 
party;  that  relator  assodatlon  is  a  corpora- 
tion formed  by  the  police  force  of  St.  Louia 
tinder  article  12,  c.  83,  R.  S.  1909,  and  was 
duly  incorporated  in  October,  1882,  and  since 
that  has  existed  in  accordance  with  laws  re- 
lating to  such  assodatlons.  They  admit  that 
St.  Louis  is  a  municipal  corporation;    that 
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Klmmel  and  Hank  are  respectively  the  duly 
appointed  and  acting  Judge  and  clerk  of  the 
police  court  In  question ;  that  Wander  la  and 
was  a  duly  appointed  and  acting  police  of- 
ficer of  St.  Louis;  that  ^e  is  an  officer  of 
the  state  and  a  member  of  the  association. 
They  aver  he  also  is  and  was  an  officer  of  the 
city  by  virtue  of  section  9825,  R.  S.  1909. 
They  deny  that  by  the  rules  of  the  police 
board  all  police  officers  are  required  to  join 
said  association.  They  state  the  fact  to  be 
that  as  to  a  policeman  the  following  rule  of 
said  board  exists,  to  wit: 

"Sec.  88.  He  shall  at  once,  upon  his  ap- 
pointment and  before  being  assigned  to  any 
police  duty,  make  application  for  member- 
ship in  the  Police  Relief  Association;  and, 
If  admitted  as  a  member  thereof,  shall 
promptly  pay  all  his  dues  and  assessments. 
The  board  of  police  commissioners  may,  for 
good  cause  shown,  exempt  any  member  from 
the  provisions  of  this  rule." 

They  aver  that  said  board  had  no  power 
or  authority  to  adopt  such  rale  or  order. 
They  deny  tbat  all  St  Louis  policemen  are 
members  of  the  association.  They  state  that 
a  majority  of  them  are  such  members,  but 
that  some  of  them  are  not  They  admit  that 
Wander  was  a  witness  in  said  police  court  in 
a  case  pending  against  one  Lile  for  a  penalty 
for  violating  an  ordinance;  that  Lile  was 
fined:  that  relators  severally  claimed  a  wit- 
ness fee  on  behalf  of  Wander  for  the  benefit 
of  said  association,  and  demanded  that  It  be 
taxed  and  a  certificate  therefor  issue;  that 
the  secretary  of  said  association,  one  Cum- 
mlngs,  was  duly  authorleed  by  the  associa- 
tion to  make  the  claim,  and  did  so.  They  de- 
ny that  the  laws  and  ordinances  governing 
St.  Louis  provided  that  all  witnesses  duly 
snmmoned  in  a  suit  before  a  police  Judge, 
like  that  against  Lile,  were  entitled  to  a  fee 
of  50  cents  per  day  for  each  day's  attend- 
ance, but  they  (quoting)  "state  the  fact  to  be 
that  the  charter  of  the  dty  of  St  Louis  pro- 
vides, in  article  3,  section  26,  clause  8  there- 
of, th^t  the  mayor  and  municipal  assembly 
of  said  dty  shall  have  power  to  'establish  the 
salaries  of  all  officers  and  the  compensation 
of  all  employ^,  excepting  day  laborers,  and 
Jurors  and  witnesses  respectively,  for  their 
services';  that  since  the  15th  day  of  Sep- 
tember, 1864,  there  has  been  continuously  in 
force  in  the  city  of  St.  Louis  a  certain  duly 
enacted  ordinance,  now  known  as  section 
1897  of  the  Revised  Code  of  1912  of  said  dty, 
which  said  ordinance  is  in  words  and  fig- 
ures as  follows:  'Sec.  1897.  All  witnesses  and 
Jurors  (dty  officers  and  prosecutors  except- 
ed), duly  summoned  In  any  suit  before  a  po- 
lice Justice,  and  attending  at  the  trial,  shall 
be  entitled  to  fifty  cents  for  each  day's  at- 
tendance; but  they  shall  not  charge  for  at- 
tendance In  more  than  one  suit  on  the  same 
day,  and  every  witness  or  Juror  shall  be 
deemed  duly  summoned,  who  Is  sworn  to 
serve  or  testify  in  any  case.'" 

They  admit  they  refused  to  allow  or  tax 


the  fee,  and  aver  they  did  so  on  the  advice  of 
the  dty  counselor  of  "St.  Louis,  because  they 
believed  the  statutes  purporting  to  allow  wit- 
ness fees  to  those  police  officers  who  are  mem- 
bers of  said  association  in  cases  such  as 
Llle's  are,  in  respects  hereinafter  stated,  un- 
constitutional, null,  and  void. 

The  balance  of  the  return  may  8i)eak  for 
itself,  thus: 

"Respondents  -state  that  relator  the  St. 
Louis  Police  Relief  Assodation  is  a  voluntary 
and  private  corporation,  existing  solely  for 
private  purposes;  that  its  constitution  pro- 
vides (among  other  things)  as  follows: 

"  'Article  VII.  Benefits.  Section  1.  Sick. 
Any  sick  members  of  this  assodation,  who 
by  reason  of  sickness  contracted,  or  by  rea- 
son of  wounds  received,  becomes  incapacitat- 
ed from  duty  while  a  member  of  this  asso- 
dation, shall  receive  on  and  after  the  fourth 
day  of  such  sickness  or  disability,  the  sum  of 
$1.50  a  day,  except  on  such  days  as  he  may 
be,  by  provision  of  the  Police  board,  carried 
on  the  rolls  of  the  police  department:  Pro- 
vided, that  such  sickness  or  disability  be  not 
the  result  of  Immoral  or  Intemperate  habits 
or  practices.  But  no  sick  benefits  in  excess 
of  the  sum  of  $300  shall  be  drawn  from  this 
assodation  by  any  member  thereof  during 
any  space  of  twelve  months. 

"'Section  2.  Veteran.  Any  member  of 
this  assodation  who  shall  have  served  twen- 
ty (20)  years  as  a  member  of  the  police  force 
of  the  dty  of  St  Louis  shall  be  retired  by 
the  executive  committee  when  requested  by 
him  so  to  do,  and  not  otherwise,  and  shall 
receive  from  the  assodation  one  thousand 
dollars  ($1,000.00).  Any  member  of  this  as- 
sodation who  shall  have  served  fifteen  (15) 
years  as  a  member  of  the  police  force  of  the 
dty  of  St.  Louis  shall  be  retired  by  the  execu- 
tive committee  when  requested  by  htm  so  to 
do,  and  not  otherwise,  and  shall  receive  from 
the  association  the  sum  of  five  hundred  dol- 
lars ($500.00).  Any  member  of  this  associa- 
tion who  shall  have  served  ten  (10)  years  as 
a  member  of  the  police  force  of  the  dty  of 
St.  Louis  shall  be  retired  by  the  executive 
committee,  when  requested  by  him  so  to  do, 
and  not  otherwise,  and  shall  receive  from  the 
assodation  the  sum  of  two  hundred  and  fifty 
dollars  ($250.00) ;  all  such  payments,  how- 
ever, being  subject  to  the  provisions  of  sec- 
tion 10  of  this  arttde:  Provided,  however, 
that  all  such  persons  requesting  retirement 
under  the  provisions  of  this  section  shall  be 
members  of  this  assodation  in  good  stand- 
ing at  the  time  such  request  for  retirement  is 
made ;  and  provided,  also,  that  no  person 
shall  be  retired  under  the  provisions  of  this 
section,  and  continue  a  member  of  the  police 
force. 

"'Section  3.  Disability.  Any  member  who 
has  been  adjudged  by  the  medical  examiner 
permanentiy  incapacitated  to  perform  i>oUce 
duty,  from  injury  received,  provided  such 
injury  be  not  the  result  of  immoral  habits  or 
practices,  shall  be  paid  the  sum  of  $1,000  and 
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retired  from  the  association:  Prorided,  tbat 
no  person  shall  be  retired  and  continue  a 
member  of  the  police  force. 

"  'Section  4.  Death.  Whenever  any  mem- 
ber of  the  police  force,  who  Is  a  member  of 
this  association,  shall  die,  the  sum  of  |2,000 
shall  be  paid  within  thirty  days  after  Ills  de- 
mise to  such  person  or  persons  as  he  may 
have  designated  on  the  books  of  the  associa- 
tion. If  he  shall  have  failed  to  designate,  it 
will  be  paid  to  his  heirs  at  law  in  accordance 
with  the  law  of  descent  and  distribution.  If 
he  shall  have  failed  to  designate,  and  has  no 
heirs  at  law,  it  shall  then  revert  to  the  as- 
sociation. 

"  'Section  6.  Upon  the  death  of  the  wife  of 
a  member  of  this  assadation,  the  executive 
committee  shall  cause  to  be  paid  to  said  mem- 
ber the  sum  of  one  hundred  dollars.' 

"That  a  copy  of  said  constitution  is  annex- 
ed to  tl^  return,  marked  'Exhibit  A,'  and 
made  a  part  hereof  by  reference. 

"Respondents  state:  That  for  a  period  of 
years  prior  to  the  taking  effect  of  the  Laws 
of  1913  a  statute,  now  known  as  section  53S8, 
R.  S.  Mo.  1909,  has  provided,  in  effect,  that 
no  police  ofiBcer  should  receive  a  witness  fee 
for  testifying  in  all  criminal  cases,  coroner's 
inquests  and  grand  Juries.  That  by  the  Laws 
of  1913  (page  230  thereof)  there  was  added  to 
said  section  a  proviso,  in  words  and  figures, 
as  follows:  'Provided  further,  that  the  pro- 
visions of  this  section  shall  not  apply  to  pre- 
vent any  officer,  who  Is  a  member  of  any  po- 
lice relief  association  organized  under  the 
laws  of  this  state,  from  receiving  witness 
fees  for  the  benefit  of  said  relief  association 
of  which  be  is  a  member  in  all  cases  in  all 
courts  of  record,  coroner's  inquests,  Justice 
of  the  peace  courts,  whenever  attending 
therein  in  matters  pertaining  to  the  discharge 
of  their  duties  as  witnesses;  said  witness 
fees  to  be  collected  solely  by  such  officer  as 
may  be  designated  and  authorized  to  collect 
the  same,  under  the  corporate  authority  of 
said  relief  association  and  for  its  exclusive 
benefit.' 

"Respondents  state  that  section  3459, 
Revised  Statutes  of  Missouri  1909.  as  amend- 
ed (Laws  of  1913,  page  192),  in  reference  to 
police  relief  associations  organized  under  the 
provisions  of  section  8458,  provided  in  part 
as  follows:  'And  in  addition,  members  of 
said  relief  association  shall  be  allowed  wit- 
ness fees  tn  all  cases  in  all  courts  of  record ; 
also,  in  all  municipal  or  dty  police  courts, 
coroners'  Inquests,  Justice  of  the  peace  courts, 
whenever  attending  therein  In  matters  per- 
taining to  the  discharge  of  their  duties  as 
witnesses;  said  witness  fees  to  be  collected 
solely  by  such  officer  as  may  be  designated 
and  authorized  to  collect  the  same,  under  the 
corporate  authority  of  said  relief  associa- 
tion, and  for  its  exclusive  benefit;  and  no 
Judge,  Justice  of  the  peace  or  presiding  of- 
ficer of  said  courts  or  tribunals,  shall  have 
power  to  remit  any  witness  fees  legally  be- 


longing to  any  member  of  said  relief  associa- 
tion organized  and  existing  as  aforesaid.' 

"Respondents  state  that  the  sole  legal  war- 
rant claimed  by  relators  for  their  demands 
heretofore  made  upon  respondents  is  based 
upon  the  portions'  of  the  statutes  above  set 
out. 

"Respondents  state  that  the  portions  of  the 
statutes  above  set  out  are  unconstitutional 
and  void;  that  they  are  violative  of  the 
Constitution  of  the  state  of  Missouri  and  of 
the  Constitution  of  the  United  States;  tbat . 
said  portions  of  said  sections  above  set  out 
violate  article  4,  section  53,  clause  26,  of  the 
Constitution  of  the  state  of  Missouri,  in 
that  they  are  special  laws  granting  to  a  cor- 
poration a  special  or  exclusive  right,  privi- 
lege, or  immunity:  tbat  they  violate  article 
4,  section  46,  of  the  Constitution  of  the  state 
of  Missouri,  in  that  by  means  of  this  legis- 
lation the  General  Assembly  of  the  state  of 
Missouri  has  attempted  to  make  a  grant  of 
public  money  to  an  association  of  individ- 
uals; that  they  violate  article  4,  section  47 
of  the  Constitution  of  the  state  of  Missouri, 
in  that  by  means  of  this  legislation  the  Gen- 
eral Assembly  of  the  state  of  Missouri  baa 
attempted  to  authorize  a  political  subdivi- 
sion of  the  state  to  grant  public  money  to  an 
association;  and  ttiat  they  violate  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  in  that  they  deny  to  persons 
within  the  Jurisdiction  of  the  United  States 
the  equal  protection  of  the  law. 

"Respondents  further  state  that  under 
the  charter  of  the  dty  of  St  Louis  the  dty 
counselor  Is  the  chief  law  officer  of  said  dty, 
that  it  is  tils  duty  under  said  charter  to  ad- 
vise all  officers  of  said  dty  in  relation  to  their 
duties,  that  respondents  are  officers  of  said 
■city,  and  that  they  have  been  advised  by  the 
dty  counselor  of  said  dty  that  the  portions 
of  said  Statutes  above  set  forth  are,  for  the 
reasons  above  stated,  unconstitutional  and 
void,  and  that  it  is  the  duty  of  respondents  to 
refuse  to  comply  with  the  same. 

"Wherefore,  having  made  full  and  true  re- 
turn to  the  alternative  writ  heretofore  issued 
herdn,  respondents  pray  that  Judgment  may 
be  entered  herein  denying  the  peremptory 
writ  of  mandamus  at  the  relators'  costs." 

The  following  other  provisions  of  law 
throw  light  on  the  main  contentions,  to  wit, 
section  3458,  R.  S.  1909:  "Any  police  force 
organized  or  existing  by  authority  of  the  laws 
of  this  state  in  any  city  having  a  populatton 
of  over  one  hundred  thousand  inhabitants, 
and  in  any  dty  of  the  second  dass,  is  hereby 
authorized  and  empowered  to  form  a  relief 
assodation  under  the  general  incorporation 
laws  of  this  state,  and  to  create  a  fund  for 
the  purpose  of  affording  relief  to  such  mem- 
bers of  their  organization  as  may  become 
sick  or  disabled  while  in  the  discharge  of 
their  duties,  or  who  may  become  incapad- 
tated  by  long  years  of  service,  and  for  aiding 
the  families  of  police  officers  who  may  dl» 
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while  in  the  service  of  any  police  department, 
and  for  such  other  similar  purposes  as  may 
be  .set  forth  In  their  artlclea  of  Incorpora- 
tion." 

In  addition  to  that  portion  of  section  3459, 
R.  S.  1909,  reproduced  in  the  return,  the  bal- 
ance of  the  section  prorides  for  creating  a 
fund  for  the  association  out  of  money  re- 
maining in  the  hands  of  any  incorporated 
police  relief  committee,  moneys  (irlsing  from 
a  sale  of  unclaimed  personal  property,  fines 
assessed  against  delinquent  officers  by  police 
commissioners,  all  monthly,  annual,  or  period- 
ical assessments  of  members  (as  per  rules  of 
the  association),  all  percentages  of  rewards 
allowed  to  any  members  of  the  police  force, 
and  SO  cents  for  each  bond  taken  by  an  of- 
ficer from  any  one  charged  with  yiolating 
the  city  ordinances,  provided  that  only  one 
bond  fee  shall  be  taken  for  any  one  arrest, 
regardless  of  the  number  of  charges  placed 
against  the  party  arrested.  These  accumula- 
tions are  to  be  paid  to  the  treasurer  of  the 
association.  Then  follows  that  part  of  sec- 
tion 3459  reproduced  in  the  return,    (q.  t.) 

The  Scheme  of  Separation  provides  that 
the  "police  force  shall  be  maintained  at  the 
cost  of  the  city  of  St.  Louis"  and  the  charter 
of  the  dty  and  the  statutes  of  the  state  car- 
ry out  that  scheme. 

Section  6388,  R.  S.  1909,  is  reproduced  in 
part  In  the  return.  That  part  of  it  not  re- 
produced prescribed  that  no  officer,  appointee, 
or  employ^  holding  a  state,  county,  town- 
ship, or  municipal  office,  including  police 
officers  and  policemen  elected  or  appointed, 
shall  receive  any  fee  or  compensation  as  a 
witness  for  testifying  before  a  coroner's 
inquest,  grand  jury,  or  in  any  criminal  case. 
It  goes  on  to  provide  that  such  persons  shall 
be  compelled  to  attend  the  trial  of  all  crimi- 
nal cases,  inquests,  and  grand  juries  when 
legally  subpoenaed,  barring  from  its  provi- 
sions officers  who  reside  five  miles  from  the 
place  where  the  trial  or  Inquest  is  held  or 
where  the  grand  jury  Is  in  session.  Then 
follows  that  part  of  section  6388  reproduced 
in  respondents'  return  (q.  v.). 

Section  9825,  R.  S.  1G09,  reads:  "The  mem- 
bers of  the  police  force  of  the  cities  covered  by 
this  article,  organized  and  appointed  by  the 
police  commissioners  of  said  cities,  are  hereby 
declared  to  be  officers  of  the  said  cities,  under 
the  charter  and  ordinances  thereof,  and  also 
to  be  officers  of  the  state  of  Missouri,  and 
shall  be  so  deemed  and  taken  in  all  courts 
having  jurisdiction  of  offenses  against  the 
laws  of  this  state  or  the  ordinances  of  said 
dtles."  Other  statutes  (R.  S.  1909.  $  9S06) 
established  the  St  Louis  police  force  at  about 
1,500  men. 

The  following  constitutional  provisions  are 
Involved : 

"The  General  Assemblyi'  of  this  state 
"shall  not  pass  any  local  or  special  law: 

•  *      *      granting    to    any    corporation, 

•  •    ♦    any  special  or  exclusive  right,  priv- 


ilege or  Immunity."  Const  Mo.  art  4,  S  53, 
cl.  26. 

"Public  Money,  Grant  of  Prohibited. — ^The 
General  Assembly  shall  have  no  power  to 
make  any  grant  or  to  authorize  the  making 
of  any  grant  of  public  money  or  thing  of 
value  to  any  individual,  association  of  indi- 
viduals, municipal  or  other  corporation  what- 
soever: Provided,  that  this  shall  not  be  so 
construed  as  to  prevent  the  grant  of  aid  in 
a  case  of  public  calamity."  Const  Mo.  art 
4,  i  46. 

"Municipalities  Not  to  Lend  Credit  or 
Grant  Public  Money — Firemen's  Fund  Per- 
mitted.— The  General  Assembly  shall  have 
no  power  to  authorize  any  county,  city,  town 
or  township,  or  other  political  corporation 
or  subdivision  of  the  state  now  existing,  or 
that  may  be  hereafter  established,'  to  lend 
its  credit,  or  to  grant  public  money  or  thing 
of  value  in  aid  of  or  to  any  individual  associ- 
ation or  corporation  whatsoever,  or  to  be- 
come a  stockholder  in  such  corporation,  as- 
sociation or  company:  Provided,  that  this 
shall  not  be  so  construed  as  to  prohibit  the 
General  Assembly  from  providing  by  law  for 
authorizing  the  creation,  maintenance  and 
management  of  a  fund  for  the  pensioning 
of  crippled  and  disabled  firemen,  and  for  the 
relief  of  the  widows  and  minor  children  of 
deceased  firemen,  by  such  cities,  villages  or 
Incorporated  towns  as  may  have  an  organized 
fire  department — said  fund  to  be  taken  from 
the  municipal  revenue  of  such  cities,  villages 
or  incorporated  towns."  Const  Mo.  art  4, 
§47. 

The  return  reproduces  part  of  the  constitu- 
tion of  the  association.  By  stipulation  the 
charter,  constitution  and  by-laws  were  filed 
here  to  be  considered  on  the  motion  for  judg- 
ment We  reproduce  from  those  documents. 
In  addition  to  what  the  return  shows,  as 
follows: 

By  section  1  of  article  4  of  Its  charter  it 
Is  provided  that  the  term  of  the  corporation 
(relator  association)  shall  be  50  years.  By 
section  2  of  article  1  of  its  constitution  it 
was  provided  that  membership  ^ould  ter- 
minate whenever  the  individual  shall  refuse 
for  three  calendar  months  to  pay  an  assess- 
nvent  subject  to  having  his  suspension  for 
nonpayment  of  dues,  etc.,  removed  within 
six  months  on  a  medical  examination  under 
another  article.  By  another  section  of  ar- 
ticle 1  a  physical  examination  is  required 
with  certain  exceptions  not  material  here. 
By  another  article  an  executive  committee 
is  appointed,  in  which  are  vested  the  rights, 
powers,  and  responsibilities  of  the  associa- 
tion. This  executive  committee  is  elected 
by  members  of  the  association.  The  officers 
are  selected  from  this  committee,  and  are  a 
president,  a  vice  president,  secretary,  treasur- 
er, and  board  of  trustees,  to  hold  office  for 
one  year  and  removable  by  two-thirds  major- 
ity vote  of  the  executive  committee.  The 
constitution  further  provides  for  the  compen- 
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satlon  of  Boch  officers  and  the  respective 
duties  of  each.  Among  these  duties  Is  that 
of  Investing  the  funds  of  the  association  In 
state,  city  or.  TJnited  States  bonds.  The 
books  are  to  be  audited  once  a  year  by  an 
accountant  selected  by  the  executive  com- 
mittee, whose  appointment  Is  to  be  approved 
by  the  board  of  police  commissioners.  By 
another  article  an  initiatory  fee  of  $10  is 
provided.  By  another,  regular  monthly  as- 
sessments are  prescribed,  and  additional 
death  assessments.  (At  this  point  In  the 
constitution  follow  the  provisions  of  the  as- 
sociation's constitution  on  "benefits",  repro- 
duced in  the  return.) 

By  other  provisions  of  its  constitution  the 
executive  committee  designates  a  medical  ex- 
aminer. By  others,  the  members  may  retire 
by  resl^ation,  and  provisions  are  made  for 
dismissal  from  the  police  force,  the  executive 
committee  must  furnish  carriages  for  the  fu- 
neral of  each  member,  and  provision  Is  made 
for  the  amendment  of  the  constitution  and 
by-laws,  elections,  proxies,  etc.  By  a  provi- 
sion of  the  by-laws  any  member  failing  to  pay 
over  fees  (witness  fees)  collected  by  him  shall 
be  fined  or  exx>elled  from  membership. 

On  such  record  we  are  of  opinion  our  alter- 
native writ  should  be  quashed  as  Improvl- 
dently  Issued  and  that  an  absolute  writ 
should  be  denied.   This,  because: 

I.  0/  the  public  poUov  of  thit  itate  on  pen- 
tUmt. 

[1]  Whatever  may  be  the  public  policy  of 
other  states  under  the  leading  strings  of 
other  Constitutions,  the  public  policy  of  this 
state  up  to  this  time  Is  opposed  to  them  except 
for  firemen.  We  shall  not  amplify  by  detail. 
The  evidence  of  that  fact  is  writ  so  large  in 
the  constitutional  provisions  bereinbeforfe  set 
forth,  as  well  as  in  the  trend  of  the  Constitu- 
tion relating  to  taxation  and  the  use  of  pub- 
lic funds,  that  he  who  runs  may  read.  It 
was  announced  in  unanimous  terms  and  with 
emphasis  on  an  analysis  of  oar  pertinent  con- 
stitutional provisions  by  this  court  in  banc 
in  a  case  to  which  Heaven  was  a  party,  to 
wit,  State  ex  rel.  Heaven  v.  Ziegenbelm,  144 
Mo.  283,  46  S.  W.  1099,  66  Am.  St  Rep.  420. 
It  was  blazed  abroad  by  the  electors  them- 
selves by  the  historical  fact  (of  which  we 
tabe  jucUcial  notice)  that  In  1010  by  ft  vote 
of  almost  three  to  one  they  voted  down  an 
amendment  to  the  Constitution  providing  for 
police  pensions.  True  it  is  that  old  age  pen- 
sions have  their  advocates;  school  teachers, 
theirs;  public  service  employes,  engaged  in 
hazardous  employments  for  the  benefit  of  the 
public,  theirs;  Judicial  pensions,  theirs;  and 
police  pensions,  theirs.  Cut  neither  the  one 
class  nor  the  other  can  attain  Its  desires 
through  lawmaker  in  his  statute  or  through 
court  in  its  decision  so  long  as  the  Consti- 
tution of  1875  remains  as  it  now  stands,  an 
insurmountable  stumbling  block  in  the  way. 
It  goes  without  saying  that  we  are  not  speak- 
ing of  aid  to  dependent  and  aged  worthy  poor 
whose  sustenance  by  state  aid  may  be  refer- 


able to  an  exercise  of  the  police  power  called 
into  play  perhaps  by  patriotic  gratitude  for 
services  rendered.  The  remedy  is  in  a  change 
in  the  Constitution  and  it  is  vain  to  seek  it 
elsewhere.  Relators  rely  on  the  doctrine  of 
cases  from  New  York  and  possibly  other 
states  having  more  flexible  and  broader  Con- 
stitutions than  onr  own;  bnt  aside  from  dif- 
ferences In  the  constitutional  provisions  dealt 
with  in  those  cases,  their  reasoning  and  con- 
clusions seem  somewhat  out  of  line  with  the 
Heaven  Case,  supra,  and  such  cases  as  JEt- 
na  F.  Ins.  Co.  v.  Jones,  78  S.  C.  445,  69  S.  E. 
148,  13  L.  R.  A.  (N.  S.)  1147,  126  Am.  St  Rep. 
818 ;   Phlla.  Ass'n,  etc.,  v.  Wood,  39  Pa.  73. 

Moreover,  as  jndiclal  construction  Is  not  a 
thing  that  may  ride  without  bits  or  reins,  it 
Is  a  fundamental  proposition  to  be  accepted 
as  a  sound  rule  of  exposition  that  what  Is 
forbidden  to  be  done  In  a  straight  line  may  not 
be  done  in  a  crooked  line.  What  Is  forbiddm 
to  be  done  directly  may  not  be  done  Indirectly 
or  obliquely.  If,  then,  the  effect  of  the  legis- 
lation in  question  is  to  create  a  pension  fund 
out  of  the  common  chest  and  thereby  grant 
pensions  out  of  public  funds  to  policemen 
(and  of  that  more  presently)  the  statutes 
questioned  cannot  be  held  a  oonstitntional 
exercise  of  legislative  power  in  i:hat  regard. 

[2]  In  the  eye  of  the  law,  a  pension  is: 
"A  stated  allowance  out  of  the  public  treas- 
ury granted  by  government  to  an  Individual, 
or  to  his  representatives,  for  his  valuable 
services  to  the  country,  or  in  compensation 
for  loss*  or  damage  sustained  by  him  In  the 
public  service."  BL  L.  Diet  (2d  Ed.)  tit. 
"tienslon."  Or,  put  more  pitthlly,  it  is  "an  an- 
nuity from  the  government  for  services  ren- 
dered In  the  past."  ^iitna  Ins.  Co.  v.  Jones, 
78  S.  C.  loc.  dt  466,  50  S.  B.  148^  13  L.  B. 
A.  (N.  S.)  1147,  125  Am.  St  Rep.  818.  Dr. 
Johnson  defines  It  with  exceeding  narrow  bit- 
terness thus;  but  never  mind  about  M*  defi- 
nition. He  had  a  Tory  mote  in  his  eye  and 
was  not  writing  true  law  at  the  time  (the 
Tories  being  out  of  power),  or  truth  at  all. 

II.  Are  policemen  of  St.  Louis  "oity  offl- 
cer»"t  (and  herein  of  their  feet  at  toitnett- 
et  prior  to  the  ameniments  grafted  on  the 
itatutes  in  1913). 

[3]  As  leading  up  to  a  Just  conclusion  on 
main  questions,  to  wit,  the  constltutlonaUty 
of  said  grants  In  part  and  said  statutes  in 
part  it  Is  well  to  consider  the  foregoing 
asking  propositions. 

(a)  It  Is  argued  for  relators  that  a  St 
Louis  policeman  Is  a  state  but  not  a  city  offi- 
cer, and  that,  with  such  distinction  once  fixed, 
then,  by  that  token,  the  ordinances  of  the  city 
(to  be  presently  considered)  are  not  perti- 
nent. Let  us  look  to  that  Section  9826, 
supra,  R.  S.  1909,  prescribes  that  "members 
of  the  police  force  •  *  ♦  are  hereby  de- 
clared to  be  officers  of  the  said  cities,  under 
the  charter  and  ordinances  thereof,  and  also 
to  be  officers  of  the  state  of  Missouri,  and 
shall  be  so  deemed  and  taken  in  aU  courts 
having     Jurisdiction     of     offenses     against 
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•  •  •  the  ordinances  of  said  cities."  For 
a  court  to  construe  when  there  is  no  call  for 
It,  where  the  language  and  meaning  are  plain 
and  unequivocal,  is  to  unjustifiably  meddle 
with  a  statute.  There  is  no  room  for  con- 
struction in  that  statute.  It  construes  Itself. 
Its  meaning  Is  unmistakable,  nor  need  we 
seeic  and  exploit  the  reason  of  the  law.  It  Is 
one  of  those  statutes  where  the  will  of  the 
people  stands  for  the  reason  of  the  law. 
"Stat  pro  ratlone  voluntas  popull."  In  that 
view  of  It,  It  is  idle  (on  the  question  up)  to 
stress  those  cases  dealing  with  the  metropoli- 
tan police  force  from  the  standpoint  of  a 
state  Instrumentality  for  preservlag  the  pub- 
lic peace  and  safety,  the  latter  being  one  of 
the  sovereign  functions  of  the  city's  overlord, 
the  state.  There  are  such  cases,  but  a  mem- 
ber of  such  police  force  (lUce  other  agents) 
may  be  called  on  to  act  In  a  dual  capacity 
and  in  a  dual  relation ;  and  that  is  made  his 
precise  standing  In  the  quoted  statute  which 
makes  him  both  an  ofllcer  of  the  city  and  the 
state.  It  says  so  In  so  many  words,  and 
and  there  can  be  no  two  ways  about  it. 
Those  cases,  then,  dealing  with  him  from  the 
angle  of  his  state  capacity  and  relation,  mili- 
tate not  at  all  against  his  having  a  city  re- 
lation and  being  &  city  officer  also.  More- 
over, the  city  pays  him  for  his  services,  and 
this  case  no  little  Illustrates  the  truth  of  the 
authenticated  and  venerable  saying:  'The  ox 
knoweth  his  master's  crib." 

We  must  hold  that  a  St  Louis  policeman  la 
a  city  officer.  It  Is  on  that  theory,  and  npne 
other,  that  notice  to  him  of  a  defect  In  a 
street  or  sidewalk  is  held  notice  to  the  dty. 
In  Carrlngton  v.  St.  Louis,  89  Mo.  208,  at 
page  215,  1  S.  W.  240,  at  page  241,  Black, 
J.,  speaking  for  the  whole  court,  considered 
the  question  of  notice  to  a  policeman  and  his 
relations  to  the  city,  saying,  inter  alia,  this: 
"It  is  plain  from  these  provisions  of  the  law 
that  the  police  force  constitutes  a  department 
of  the  city  government  While  these  offi- 
cers are  state  officers  for  some  purposes  they 
are  also  city  officers.  They  are  none  the  less 
dty  officers  because,  for  reasons  deemed  best 
by  the  Legislature,  they  are  under  the  con- 
trol of  the  commissioners,  and  not  the  assem- 
bly. We  see  that  by  express  law  they  are 
made  city  officers."  The  reasoning  of  State 
ex  rel.  Crow,  Atty.  Gen.,  v.  St  Louis,  174 
Mo.  125,  73  S.  W.  623.  61  L.  R.  A.  593,  is  In 
line  with  the  Carrlngton  Case  and  In  part 
predicates  its  Judgment  thereon. 

(b)  With  the  proposition  in  (a)  determined, 
to  wit,  that  St  Louis  policemen  are  city  offi- 
cers, it  follows  that  they  fall  within  the  pur- 
view of  those  charter  provisions  and  ordi- 
nances dealing  with  them  in  a  dty  capadty, 
to  wit,  ordinances  and  charter  provisions  re- 
lating to  them  as  witnesses  in  cases  for  or- 
dinance violations,  quasi  criminal  or  smack- 
ing of  a  criminal  character,  but  treated  as 
dvU  cases,  and  so  spoken  of  in  the  law  as  the 
best  classification  it  has  been  able  to  make  of 
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them  up  to  this  time.  The  present  charter  of 
St  Louis  provides  (as  hereinbefore  pointed 
out)  that  the  mayor  and  general  assembly 
have  power  to  "establish  •  •  •  compen- 
sation of  witnesses.  *  •  • "  Agreeably  to 
that  power  an  ordinance  of  the  dty  is  plead- 
ed in  the  return  prescribing  that:  "All  wit- 
nesses and  jurors  (dty  odcers  and  prosecu- 
tors excepted),  duly  summoned  in  any  suit  be- 
fore a  police  Justice,  and  attending,  at  the 
trial,  shall  be  entitled  to  fifty  cents  for  each 
day's  attendance;  but  they  shall  not  charge 
for  attendance  In  more  than  one  suit  on  the 
same  day,  and  every  witness  or  Juror  shall  be 
deemed  duly  summoned,  who  is  sworn  to 
serve  or  testify  in  any  case."  In  this  connec- 
tion the  significance  of  the  exception  in  the 
ordinance  springs  to  view.  ■  If  we  read  police- 
men as  "dty  officers,"  and  hence  as  within 
that  exception,  we  have  left  no  ordinance 
authority  for  witness  fees  to  policemen  in  po- 
lice courts,  unless  we  were  to  hold  that  the 
common  law  aUows  witness  fees  and  no  ordi- 
nance was  necessary.  Now  the  fact  Is  contra. 
At  common  law  no  costs  were  recoverable 
and  none  were  taxed.  Costs,  Including  wit- 
ness fees,  are  strictly  creatures  of  statute, 
and  the  rule  In  this  jurisdiction  is  the  same 
as  elsewhere,  to  wit  that  provisions  of  the 
written  law  relating  to  costs  must  be  strict- 
ly construed— 1.  e.,  by  their  letter.  They 
cannot  be  aided  by  liberal  construction  or 
helped  by  equitable  intendments  or  impli- 
cations. Strict  construction  recognizes  noth- 
ing that  Is  not  expressed.  Ex  parte  Nelson 
(on  motion  for  costs),  not  yet  officially  re- 
ported, 162  S.  W.  167,  where  the  cases  from 
our  courts  are  marshaled  and  the  right  doc- 
trine announced. 

[4]  It  must  be  held,  I  think,  tl^at  witness 
fees  before  a  police  court  in  cases  relating  to 
violations  of  munidpal  ordinances  are  mat- 
ter of  municipal  concern  alone,  and  that  the 
charter  provision  authorizing  the  munidpal 
assembly  and  mayor  to  establish  the  compen- 
sation of  such  witnesses  is  suffldent  charter 
warrant  for  the  quoted  ordinance. 

Something  Is  said  for  relators  about  the 
meaning  of  the  word  "establish."  It  is  ar- 
gued, in  effect  that  by  the  use  of  that  word 
the  charter  is  not  suffident  warrant  for  an 
ordinance  creating  and  regulating  witness 
fees.  Let  us  look  into  that  a  little.  It  is  a' 
word  In  frequent  use  In  the  English  Bible 
and  ordinary  discourse  and  In  the  Constitu- 
tion of  the  United  States.  It  has  there  a 
flexible  meaning,  as  it  has  In  common  usage. 
Even  In  the  latter  Instrument  It  shades  off 
from  one  meaning  Into  another.  Black  has 
collected  those  meanings  from  the  master  In 
constitutional  construdion.  Story  and  shows 
them  to  be:  (a)  To  settle  firmly;  (b)  to 
make  or  form ;  (c)  to  found,  to  create,  to  reg- 
ulate; (d)  to  found,  recognize,  confirm,  or 
admit ;  (e)  to  create,  ratify,  or  confirm.  Con- 
tinuing, Black  says:  "Establish  ordinarily 
means  to  settle  certainly,  or  fix  permanently, 
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what  was  before  doubtful  or  disputed."  To 
the  same  effect,  only  more  broadly,  Is  Web. 
New  Inter.  Diet,  tit  "Establish."  In  view  of 
the  premises,  we  are  of  opinion  the  ordinance 
Is  within  the  charter  power,  was  a  valid  ex- 
ercise of  it,  and  that  it  by  its  terms  foundt, 
creates,  and  regulates  witness  fees  in  ordi- 
nance prosecutions  before  police  courts  In  St 
Louis.  When,  then,  that  ordinance  in  terms 
excluded  policemen  from  its  provisions,  along 
with  other  city  officers,  it  left  them  precisely 
where  they  were  at  common  law,  to  wit, 
without  any  fees  at  all,  and  with  no  ordi- 
nance authority  to  tax  them.  Respondents' 
counsel  have  with  Industry  run  down  and 
set  forth  the  history  of  this  ordinance.  They 
point  out  that  it  Is  an  ancient  one,  and  has 
been  continuously  preserved  as  a  live  munic- 
ipal regulation  in  the  different  charters  and 
codes  of  the  dty.  They  point  to  the  fact 
that  It  has  been  the  uniform  and  consistent 
public  policy  of  this  state  to  allow  St  Louis 
to  regulate  its  own  strictly  municipal  mat- 
ters, a  policy  now  blazoned  forth  in  our  Con- 
stitution and  nowhere  more  plainly  indicated 
than  in  regard  to  Its  police  courts.  They 
show  that  the  contemporaneous  construction 
put  on  the  ordinance,  as  It  has  existed  for 
over  half  a  century,  was  to  the  efiTect  that 
policemen  and  other  city  officers  were  not 
allowed  witness  fees  in  cases  of  mere  munic- 
ipal concern  before  police  courts;  and  they 
show  the  weightiest  reasons  for  the  existence 
of  the  exception — for  instance:  That  a  po- 
liceman's time  is  mortgaged  to  the  dty  and 
is  i)aid  for  in  his  salary;  that  his  duty  to 
attend  police  court  when  summoned,  and  tes- 
tify, is  but  an  essential  Integral  part  and 
parcel  of  his  general  and  bounden  duty,  his 
salient  and  vital  function,  to  wit,  to  preserve 
the  public  peace  and  enforce  municipal  law. 
All  these  matters,  however,  but  aid  a  con- 
struction of  the  ordinance  and  the  charter 
which,  we  think,  without  such  aid,  stands  as 
clear  and  certain  on  their  very  words,  and  is 
that  heretofore  made.  That  the  provisions  of 
the  statutes,  pleaded  In  the  return  and  alleg- 
ed to  be  unconstitutional,  are  a  questionable 
departure  in  legislative  intermeddling  with 
the  strictly  municipal  affairs  of  St  Louis  In 
relation  to  Its  police  courts,  and  are  in  con- 
travention of  the  charter  and  the  ordinance, 
is  plain  enough.  Whether  the  state  Legisla- 
ture held  constitutional  authority  to  legis- 
late the  charter  and  ordinance  out  of  exist- 
ence in  the  purely  municipal  particulars  In 
hand  Is  a  question  not  necessary  for  us  to 
determine  in  this  case.  Let  it  be  reserved,  be- 
cause there  are  obvious  constitutional  objec- 
tions to  those  statutes  and  amendments  to  be 
considered  in  our  next  paragraph. 

///.  Of  the  constitutionalitv  of  sections 
S!i59  and  SS88,  R.  S.  1909,  as  amended  in 
191S. 

[6]  We  have  already  announced  the  prop- 
osition that  a  proseaition  for  the  violation  of 
a  dty  ordinance  19  a  dvll  case  in  its  dassifi- 


cation.  We  may  add  that  section  1863  of  the 
Revised  Code  of  St  Louis  (Rombauer,  1912) 
provides  that  "suits  for  the  recovery  of  any 
fine  •  •  •  imposed  for  the  violation  or 
breach  of  any  ordinance  ?  •  ♦  shall  be 
in  the  nature  of  a  dvil  case."  Section  3459, 
R.  S.  1909,  was  amended  in  1913  to  provide 
for  only  "one  bond  fee"  for  any  arrest  re- 
gardless of  the  number  of  charges  placed 
against  the  party  arrested.  That  amend- 
ment seems  immaterial  to  any  question  here. 
Accordingly,  that  part  of  the  section  alleged 
to  be  unconstitutional  is  found  in  the  exist- 
ing statute  at  the  time  the  amendment  was 
made.  The  section  is  found  in  article  12,  c. 
33,  relating  to  private  corporations  (artide 
12  relating  to  police  and  firemen's  relief  asso- 
dations).  Not  only  are  the  statutes  pertain- 
ing to  such  assodatlons  classified  in  the  stat- 
utes as  pertinent  to  and  under  the  head  of 
"Private  Corporations,"  but  the  very  consti- 
tution and  charter  of  relator  assodation  show 
It  to  be  a  close  and  private  corporation  in 
the  strictest  sense  for  the  benefit  of  its  mem- 
bers. .  Observe,  those  instruments  do  not  con- 
template that  all  the  members  of  the  St 
Louis  police  force  should  become  members 
of  the  assodation  by  virtue  of  appointment 
as  policemen  by  police  commissioners.  To 
I  the  contrary,  that  part  of  the  return  alleging 
that  all  St.  Louis  policemen  are  not  members 
must  be  taken  for  the  fact  and  as  true  on 
the  motion  for  Judgment  It  was  stated  at 
our  bar  in  oral  argument,  and  not  denied, 
that  certain  members  of  the  police  force  are 
not  permitted  by  the  association  to  become 
members.  However  that  fact  may  be,  the 
constitution  of  the  assodation  permits  it  to 
choose  its  membership,  out  of  a  certain  class 
to  be  sure,  to  wit  policemen,  but  stlU  the 
Choice  is  there  to  be  exerdsed  at  vrtll.  As- 
suming the  shoe  pinches  the  party  complain- 
ing, then.  It  is  not  what  has  been  done,  but 
what  can  be  done,  and  what  was  Intended  to 
be  done,  under  a  law,  that  measures  its  virr 
tue,  force,  and  validity.  The  association  re- 
serves to  itself  the  power  to  expel  a  member 
for  the  nonpayment  of  dues  or  for  the  failure 
to  turn  over  witness  fees  collected.  Admis- 
sion is  regulated  by  medical  examination,  and 
an  initiation  fee  and  other  requirements 
are  prerequisites  to  membership.  Moreover, 
whatever  matters  of  public  concern  be  in- 
volved in  the  plan  of  the  assodation  (and 
such  there  are),  It  cannot  be  gainsaid  but  that 
the  prime  objects,  the  benefits,  of  the  asso- 
ciation are  preclusive  to  the  membership  and 
are  essentially  private  and  individual  to  that 
membership — for  example,  a  form  of  insur- 
ance, as  well  as  sick  benefits,  funeral  bene- 
fits for  wives  of  members,  and  retirement  or 
veteran  benefits  on  the  demand  of  the  indi- 
vidual member  are  each  and  all  provided  in 
that  instrument  The  public  interest  if  any, 
is  Incidental  and  secondary.  Observe,  fur- 
thermore, that  nonmembers  have  no  witness 
fees,  but  that  those  fees  may  be  dalmed  only 
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by  members  of  the  association,  or  by  that  of- 
ficer of  the  association  duly  authorized  to 
make  the  claim.  More,  and  most  of  all,  those 
witness  fees  are  not  to  be  claimed  or  taxed 
or  paid  for  the  benefit  of  the  witness,  but 
for  the  benefit  of  the  association  itself.  His 
benefits  in  the  association  do  not  hinge  on  his 
ever  being  a  witness  or  getting  a  witness 
fee.  By  the  very  terms  of  the  law  the  wit- 
ness, as  such,  cannot  handle  a  penny  of  the 
fees  for  his  own  sustenance  or  support;  but 
when  the  witness  scrip  is  cashed  at  the  coun- 
ter of  the  city  treasurer  the  money  drain 
from  the  public  chest  leads  directly  into  the 
money  chest  of  the  association,  to  be  handled, 
invested,  kept,  or  paid  out  in  accordance  with 
the  rales  and  regulations  of  a  private  corpo- 
ration, to  wit,  the  association,  and  not  oth- 
erwise. 

[•,  7]  We  think  the  foregoing  the  sensible 
and  just  view  to  take  of  the  matter ;  and  in 
that  view  of  It  there  can  be  no  doubt  about 
the  unconstitutionality  of  the  statute.  In  the 
first  place.  In  a  roundabout  way  (but  to  all 
Intents  and  purposes)  It  established  a  pen- 
sion system,  and  to  that  extent  comes  within 
the  conclusions  reached  in  the  first  para- 
graph of  this  opinion.  It  creates  In  part  a 
pension  fund  out  of  public  money  collected  by 
taxes  and  imposts  of  one  sort  or  another.  In 
the  second  place,  it,  by  a  special  law,  grants 
to  a  corporation  a  special  or  exclusive  right 
or  privilege,  to  wit  (put  broadly)  the  privi- 
lege of  feeding  at  the  public  crib.  Const  Mo. 
art  4,  {  53,  cl.  26.  In  the  next  place,  It  is  in 
the  teeth  of  section  46,  art.  4,  of  the  C!on- 
etitution,  which  barring  the  one  instance  of 
"a  case  of  public  calamity,"  denies  to  the 
General  Assembly  the  power  to  make  any 
grant  or  to  authorize  the  making  of  any  grant 
or  public  money  or  thing  to  any  individual, 
association  of  Individuals  or  municipal  or 
other  corporation  whatsoever.  To  the  same 
effect,  exempting  firemen,  is  section  47,  art. 
4,  of  the  Constitution.    It  was  under  section 

46,  art  4,  that  the  board  of  control  of  the 
St.  Louis  school  and  Museum  of  Fine  Arts 
was  denied  the  right  to  participate  in  public 
funds  (State  ex  reL  v.  St.  Louis,  216  Mo. 

47,  115  S.  W.  634,  q.  v.),  the  elaborate  discus- 
sion in  that  case  making  extended  exposition 
in  this  on  that  feature  unnecessary. 

[8]  In  determining  whether  the  statutes 
are  si)ecial  in  a  constitutional  sense,  we  con- 
front the  question  of  permissible  classifica- 
tion under  our  Constitution.  The  classifica- 
tion here  Is  between  members  of  a  natural 
class,  to  wit  policemen  on  the  same  police 
force.  They  perform  the  same  duty,  they  earn 
the  same  hire,  they  face  the  same  dangers, 
they  have  the  same  wants  and  the  same 
deserts,  and  the  warm  cloak  of  the  law's  pro- 
tection and  the  esteem  of  the  public  covers 
each  one  of  them  faithful  to  his  trust  Keep- 
ing that  In  mind  look  at  what  the  law  does. 
They  are  divided  by  the  statute  into  two 
parts,  to  wit,  members  of  the  association  and 


nonmembera  of  the  association.  Members  are 
included  in  the  benefit  of  the  law ;  nonmem- 
bers  are  set  to  one  side.  On  the  one  the  law 
lifts  the  light  of  a  comfortable  countenance ; 
on  the  other  it  turns  a  face  of  stone.  Why 
80?  Suppose  the  lawmaker  had  divided  the 
police  force  by  some  such  line  of  cleavage  as 
this:  Between  Presbyterians,  Catholics, 
Methodists,  and  those  policemen  with  no 
church  affiliation?  Or  this:  Democrats,  Re- 
publicans, and  those  policemen  who  are  Pro- 
hibitlonUits  or  Mugwumps?  Or  this:  Those 
policemen  who  are  native  and  to  the  man- 
or bom,  and  those  bom  in  Germany,  Ire- 
land, England,  or  France?  Or  this:  Those 
who  are  comely,  and  those  who  are  homely. 
Would  such  classification  be  constitutional, 
as  natural,  or  would  it  be  unconstitutional, 
as  unnatural,  arbitrary,  whimsical,  an  act  of 
legislative  despotism?  The  rules  to  go  by 
are  not  in  doubt  They  need  no  reformula- 
tion. We  can,  then,  let  what  we  have  said 
In  other  cases  stand  for  what  should  be  said 
In  this,  thus: 

In  State  ex  rel.  Atty.  Gen.  ▼.  Miller,  100 
Mo.  447, 13  S.  W.  679,  Black,  J.,  spoke  for  the 
entire  court  in  saying:  "The  general  observa- 
tion made  in  Wheeler  v.  Philadelphia,  77  Pa. 
338,  'that  a  statute  which  relates  to  persons 
or  things  as  a  class  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons 
or  things  of  a  class  is  special,  and  comes 
within  the  constitutional  prohibition,'  was  ap- 
proved in  Ewlng  V.  Hoblltzelle,  85  Mo.  75, 
and  In  State  v.  ToUe,  71  Mo.  650.  ••  • 
To  make  such  a  law  general  there  must  be 
some  distinguishing  peculiarity  which  gives 
rise  to  a  necessity  for  the  law  as  to  the  des- 
ignated class.  A  mere  classification  for  the 
purpose  of  legislation  without  regard  to  such 
necessity  is  simply  special  legislation  of  the 
most  pernicious  character  and  is  condemned 
by  the  Constitution.  Mere  differences  which 
would  serve  for  a  basis  of  classification  for 
some  purposes  amount  to  nothing  in  a  classi- 
fication for  legislaUve  puriwses,  unless  such 
differences  are  of  a  character  as,  in  the  na- 
ture of  things,  to  call  for  and  demand  sepa- 
rate laws  and  regulations.  •  •  •  since 
there  is  a  growing  disposition  to  evade  the 
prohibitions  against  special  laws,  we  repeat 
that  peculiarities  and  differences,  which  will 
serve  to  distinguish  persons  or  things  as  a 
class  for  many  purposes,  do  not  necessarily 
furnish  any  basis  whatever  for  a  legislative 
classification.  To  justify  such  legislation  the 
distinguishing  features  must  be  such  as  to 
call  for  and  demand  a  separate  rule  of  stat- 
ute law." 

Again,  In  State  ex  rel.  v.  Loomis,  115  Mo. 
loc.  dt  314,  22  S.  W.  351,  21  L.  R.  A.  789, 
this  court  announced  the  accepted  doctrine  tc 
be:  "But  classification  for  legislative  pur- 
poses must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  be  evident  that  dif- 
ferences which  would  serve  for  a  classifica- 
tion for  some  purposes  furuish  no  reason 
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whatever  for  a  clas^ficatlon  for  legislatiye 
purposes.  The  differences  which  will  sup- 
port class  legislation  must  be  such  as  in  the 
nature  of  things  furnish  a  reasonable  basis 
for  separate  laws  and  regulations.  Thus  the 
Legislature  may  fix  the  age  at  which  per- 
sons shall  be  deemed  competent  to  contract 
for  themselves,  but  no  one  will  claim  that 
competency  to  contract  can  be  made  to  de- 
pend upon  stature  or  color  of  the  hair.  Such 
a  classification  for  such  a  purpose  would  be 
arbitrary  and  a  piece  of  legislative  despo- 
tism, and  therefore  not  the  law  of  the  land." 

Again,  In  State  v.  Julow,  129  Mo.  loc,  clt. 
176,  31  S.  W.  783,  29  I*  B.  A.  257,  50  Am.  St 
Rep.  443,  a  case  almost  identical  on  Its  face, 
except  that  it  dealt  with  worJ^lngmen,  and 
not  with  policemen,  it  was  said:  "But  the 
statute  is  obnoxious  to  criticism  on  other 
grounds.  It  does  not  relate  to  persons  or 
things  as  a  class;  to  ail  worklngmen,  etc., 
but  only  to  those  who  belong  to  some  'lawful 
organization  or  society,'  evidently  referring 
to  a  trade  union,  labor  union,  etc.  Where  a 
statute  does  this,  where  it  does  not  relate  to 
t>ersons  or  things  as  a  class,  but  to  particu- 
lar persons  or  things  of  a  class,  it  Is  a  spe- 
cial, as  contradistinguished  from  a  general, 
law.  State  ex  rel.  v.  Telle,  71  Mo.  645;  State 
ex  rel.  v.  Herrmann,  75  Mo.  340." 

Again,  In  State  v.  Walsh,  136  Mo.  400,  at 
page  406,  37  S.  W.  1112,  at  page  1113  (35  L. 
R.  A.  231),  It  was  ruled  that  the  lawmaker 
may  not  take  a  natural  class  of  persons  and 
"spUt  that  class  in  two,  and  then  arbitrarily 
designate  the  dissevered  fractions  of  the  orig- 
inal unit  as  two  classes,  and  thereupon  enact 
different  rules  for  the  government  of  each." 
The  conclusions  finally  announced  in  the 
Walsh  Case  may  be  somewhat  shaken  (State 
V.  Thompson,  160  Mo.  330),  but  the  quoted 
illustrations  remain  just  and  opposite.  In 
White  V.  Railroad,  230  Mo.  loc.  dt  304,  130 
S.  W.  328,  29  L.  R.  A.  (N.  S.)  874,  the  fol- 
lowing apposite  observations  are  made,  to 
wit:  "It  is  Impossible  to  make  all  laws  ap- 
plicable to  all  persons  or  corporations ;  class- 
es in  fact  exist,  and  the  laws  must  be  made 
to  apply  to  them  as  classes.  The  General 
Assembly  does  not  really  create  the  class,  al- 
though we  usually  sp^k  of  It  In  that  way; 
the  class  exists  by  its  very  nature  of  Inher- 
ent conditions,  and  the  lawmaker  recognizes 
the  fact  and  makes  the  law  to  suit.  If  there 
is  reason  why  a  law  should  be  made  to  apply 
to  a  particular  class,  the  lawmaking  depart- 
ment of  the  state  government  has  authority 
to  make  it  unless  It  is  otherwise  prohibited 
by  the  Constitution." 

And  In  a  late  case,  State  ▼.  Baskowlts, 
250  Mo.  loc.  dt  107, 156  S.  W.  947,  the  gener- 


al proposition  (marking  down  a  line  to  which 
we  strive  to  approximate)  Is  put  in  this  way : 
"The  courts  have  held  very  uniformly  that 
the  state  may  legislate  in  regard  to  a  class, 
but  cannot  arbitrarily  divide  that  dass  into 
two  parts,  giving  to  one  part  a  privilege  or 
subjecting  it  to  restrictions  which  do  not 
apply  to  the  others  In  the  same  class." 

In  the  light  of  sudi  exposition  of  the  con- 
stitutional provisions  held  in  Judgment,  that 
part  of  section  3459  copied  into  resimndents' 
return  cannot  be  held  a  constitutional  exercise 
of  legislative  power,  and  we  so  rule.  Section 
5388  relates  to  fees  In  criminal  cases,  and  the 
amendment  of  1913  (Laws  of  1913,  p.  23Q) 
does  not  apparently  relate  to  fees  in  dvU 
cases.  In  that  view  of  It,  that  section  ia 
not  drawn,  except  Inferentlally,  on  the  maxim 
"De  slmillbus  Idem  est  judicium,"  within  the 
lines  of  the  issues  here.  We  have  come  to 
the  conclusion  announced  in  section  3459  not 
unmindful  of  those  admonitions  of  the  law 
to  the  effect  that  the  constitutionality  of  a 
statute  is  not  to  'be  Ilghly  drawn  in  question, 
and  that  it  rests  at  the  outset  in  the  nursing 
bosom  of  friendly  presumptions.  "But,  how- 
ever delicate  the  task,  courts  may  not  put 
away  from  them  the  grave  duty  of  saying 
one  Is  unconstitutional  when  it  is  so  beyond 
a  reasonable  doubt" 

It  is  argued  that  the  Kansas  City  court  of 
appeals,  In  State  ex  rel.  Kan.  City  Rel.  Ass'n 
V.  Qifford,  70  Mo.  App.  522,  announces  doc- 
trines favorable  to  relators,  and  we  are  asked 
to  apply  the  maxim  stare  decisis  by  virtue  of 
the  judgment  of  that  court  In  that  case,  but 
we  cannot  very  well  write  the  law  In  that 
way.  Clearly  that  court  could  have  assum- 
ed no  jurisdiction  of  constitutional  questions. 
Nor  did  it  try  .to.  Not  only  so,  but  the  char- 
ter and  ordinances  of  Kansas  City  are  not  the 
same  as  those  in  judgment  here.  In  what 
way  Wander  Is  a  party  in  interest  is  not 
dear.  Without  a  bid  of  title  to  the  fee,  he 
can  have  no  right  to  the  relief.  But  that  Is 
an  inconsequential  feature  we  put  to  one  side 
to  let  the  case  ride  off  on  its  merits. 

[9]  The  advice  of  the  city  counselor  that 
the  statutes  under  which  the  witness  fee  was 
claimed  were  unconstitutional  was  suffldent 
justification  for  the  ofl[idal8  of  the  First  dis- 
trict police  court  to  refuse  to  tax  and  allow 
It,  and  to  permit  them  to  make  a  test  case. 
The  instant  case  falls,  in  that  regard,  within 
the  rationale  of  State  ex  rel.  v.  Williams, 
232  Mo.  loc.  dt  71,  133  S.  W.  1,  et  seq. 

We  have  pursued  the  matter  far  enough. 
Let  the  motion  for  judgment  on  the  plead- 
ings be  overruled.  Let  our  alternative  writ 
of  mandamus  be  quashed,  and  a  permanent 
writ  denied.    It  is  so  ordered.    All  concur. 
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CITI  OF  ST.  LOUIS  v.  ST.  LOUIS  .TRANS- 
FER CO.     (No.  16,665.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 

March  S,  1914.     Rehearing  Denied 

April  2,  1914.) 

1.  MUNICIPAI.    COBPOBATIOHS    (§    703*) — OHDI- 

na;nces— Use  of  SxBEirrs — Kboulation  of 

Width  of  Tires. 

An  ordinance  regulating  the  Tridth  of  tires 
to  be  used  on  all  kinds  of  yehicles  used  od  the 
streets  of  a  city  is  not  unreasonable. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  1509-1513;  Dec. 
Dig.  §  703.*] 

2.  Municipal  Cobpokations  (§  703*)— Obm- 
NANCES — Use  of  Stbeets — CoNFORMiTy  to 
Chabteb— Rboulation  of  Width  of  Tibes. 

A  proviso  in  an  ordinance  regulating  the 
width  of  tires  for  all  vehicles  used  on  the 
streets  of  a  city  is  in  excess  of  a  power  given 
by  the  charter  to  regulate  the  width  of  tires 
for  vehicles  for  heavjr  transportation,  and  is 
invalid,  even  though  the  charter  empowers  the 
Aty  to  regulate  the  use  of  the  streets. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i{  1609-1513;  Dec. 
Dig.  {  703.»] 

8.  MumoiPAi.  Cobpokations  (|  111*)— Obdi- 
nances—Vamditt— Effect  of  Pabthal  In- 

VAUDITY. 

In  an  ordinance  imposing  a  license  tax  up- 
on vehicles  within  a  city,  followed  by  a  proviso 
requiring  tires  of  specified  width  on  the  various 
kinds  of  vehicles,  which  proviso  was  invalid  be- 
cause not  authorized  by  the  charter,  the  two 
portiens  of  the  ordinance  are  readily  separable 
from  each  other,  and  not  so  connected  as  to 
indicate  that  the  Ucense  provisions  would  not 
have  been  adopted  without  the  proviso,  and 
therefore  those  provisions  are  not  affected  by 
the  invalidity  of  the  proviso. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  245-256;   Dec.  Dig. 

Appeal  from  St  Louis  Circnlt  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  the  City  of  St  Louis  against  the 
St  Louis  Transfer  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Af- 
flrmecL 

Randolph  Langhlln,  of  St  Louis,  for  ap- 
pellant Wm.  E.  Balrd  and  Truman  V. 
Young,  both  of  St  Louis,  for  respondent 


GRAVES,  J.  This  is  an  action  by  the  city 
of  St  Louis  to  recover  from  the  defendant 
corporation  certain  license  taxes,  upon  vehi- 
cles operated  by  It  In  the  city  of  St  Louis, 
for  the  years  1905,  1906,  190T,  1908,  1909, 
and  1910.  The  petition  contains  a  count  for 
each  year.  The  first  count  of  the  petition 
is  thus  outlined  In  defendant's  abstract: 

"The  first  count  of  the  petition  alleges  the 
Incorporation  of  the  parties,  plaintiff  and  de- 
fendant ;  that  the  defendant  at  all  times  men- 
tioned In  the  petition  owned  and  used  In  the 
streets  and  public  highways  of  the  plaintiff 
the  number  and  kinds  of  vehicles  therein 
stated;  that  there  was  at  all  said  times  In 
full  force  and  effect'  an  ordinance  of  the 
city  of  St  Louis,  known  as  section  1708  of 


a  revising  ordinance  of  said  city,  styled  'The 
Municipal  Code  of  St  Louis,'  approved  April 
3,  1900 ;  that  by  the  terms  of  said  ordinance 
it  was  provided  that  there  should  be  annu- 
ally-levied and  collected  a  license  tax  uiton 
all  kinds  of  vehicles  used  In  the  streets  or 
public  ways  of  the  city,  the  following  sums, 
to  wit:  On  each  wagon  drawn  by  eight  or 
more  horses,  $30.00.  On  each  wagon  drawn 
by  six  horses,  $15.00.  On  each  omnibus, 
drag,  tallyho  coach,  lighted  vehicle  or  stage- 
coach drawn  by  four  horses,  $10.00.  On 
each  wagon  drawn  by  three  horses,  $7.00. 
On  each  omnibus  or  wagon  drawn  by  two 
horses,  $5.00.  On  each  wagon  or  cart  drawn 
by  one  horse,  $2.00.  On  each  hack  or  hack- 
ney carriage  drawn  by  two  horses,  $5.00. 
On  each  barouche,  drag,  coach,  coupe,  rocka- 
way,  surrey,  wagon,  landau,  or  other  vehicle 
drawn  by  two  horses,  $3.00.  On  each  cab 
drawn  by  one  horse,  $2.50.  On  each  barouche 
drawn  by  one  horse,  $2.50.  On  each  four- 
passenger  park  wagon  drawn  by  one  horse, 
$2.00.  On  each  buggy,  $1.50.  On  each  driv- 
ing cart  or  sulky,  $1.50.  On  each  bicycle, 
tricycle,  or  velocipede,  $1.00.  On  each  vehi- 
cle not  specifically  mentioned,  $1.50.  That 
the  defendant  during  the  year  1905,  wbs  the 
owner  of  and  did  use  in  the  streets  and  pub- 
lic ways  of  the  city  the  following  described 
vehicles,  to  wit:  4  wagons  each  drawn  by 
one  horse,  125  wagons  drawn  by  two  horses, 
4  wagons  each  drawn  by  three  horses,  1 
wagon  drawn  by  four  horses.  That  by  rea- 
son of  the  facts  aforesaid  and  by  virtue  of 
the  terms  of  said  ordinance  It  became  and 
was  the  duty  of  the  defendant  to  pay  to  the 
city  of  St  Louis  license  taxes  as  follows: 
On  said  four  one-horse  wagons  at  the  rate 
of  $2.00  each,  making  a  total  of  $8.00.  On 
said  125  two-horse  wagons  at  the  rate  of 
$5.00  each,  making  a  total  of  $625.00.  On 
said  four  three-horse  wagons,  at  the  rate 
of  $7.00  each,  making  a  total  of  $28.00.  On 
said  one  four-horse  wagon,  $15.00.  Making 
an  aggregate  amount  of  $676.00,  which  be- 
came due  and  payable  from  the  defendant 
to  the  plaintiff  for  the  license  taxes  on  such 
vehicles  for  the  year  1905.  That  demand 
was  made  of  the  defendant  by  the  license 
collector  of  the  city  of  St  Louis  to  pay  the 
said  sum,  but  that  no  part  thereof  has  been 
paid.  Wherefore  plaintiff  prays  judgment 
against  defendant  for  the  sum  of  six  hun- 
dred and  seventy-six  dollars  together  with 
Interest  and  costs." 

The  abstract  before  us  alleges  that  the 
other  five  counts  were  In  the  same  form  and 
prayed  Judgment  for  the  same  sum  In  each, 
but  the  years  mentioned  were  different.  To 
this  petition  a  general  demurrer  was  filed  and 
overruled,  and,  the  defendant  refusing  to 
plead  further,  judgment  was  entered  for  the 
plaintiff  for  the  sum  of  $4,182.63,  from  which 
said  judgment  the  defendant  has  appealed. 
The  city  of  St  Louis  being  a  party,  the  Ju- 
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rladictlon  Is  lodged  here  notwithgtanding 
tbe  amount  Involved. 

The  turning  point  in  the  case  Is  the  valid- 
ity or  invalidity  of  the  ordinance  pleaded. 
Other  incidental  questions  are  suggested, 
which  with  the  vital  question  will  be  noted 
■  in  the  course  of  the  opinion. 

I.  At  some  time  prior  to  April  3,  1900  (the 
counsel  for  defendant  says  in  1S98)  the  city 
of  St  Louis  passed  what  counsel  denomi- 
nates the  "Wide  Tire  Ordinance."  Counsel 
for  defendant  further  gives  us  the  informa- 
tion that  on  April  3,  1900,  the  legislative 
branch  of  the  city  government  of  the  dty  of 
St  Louis  "passed  an  ordinance  number  19,- 
991,  entitled  'Ordinance  in  Revision  of  the 
General  Ordinances,'  which  contains  nearly 
2,600  sections,  and,  among  others,  section 
1708  of  article  2  of  chapter  23  of  said  ordi- 
nance. That  this  section  1708  embodied  and 
was  the  Wide  Tire  Ordinance  of  1898." 

In  the  view  we  take  of  the  law  of  this 
case,  we  should  set  out  said  section  1708 
in  full.     It  reads: 

"Sec.  1708.  License  Tax  on  ♦  •  •  regu- 
lations. There  shall  be  annually  levied  and 
collected  a  license  tax  upon  all  kinds  of  ve- 
hicles, including  bicycles,  tricycles,  and  ve- 
locipedes, used  in  the  streets  or  public  ways 
of  the  dty  for  trade  traffic,  pleasure  or  any 
other  purpose,  public  or  private,  except  vehi- 
cles for  pleasure,  owned  and  used  by  non- 
residents of  the  city,  and  bicycles,  tricycles 
and  velocipedes  owned  and  used  solely  by 
children  under  twelve  years  of  age,  the  fol- 
lowing sums,  to  wit:  On  each  wagon  or 
truck  used  for  hauling  boilers,  engines,  cable 
ropes,  safes  or  stone,  and  drawn  by  eight 
or  more  horses,  thirty  dollars ;  on  each  wag- 
on drawn  by  six  horses,  twelve  dollars;  on 
each  wagon  drawn  by  four  horses,  fifteen 
dollars;  on  each  omnibus  drawn  by  four 
horses,  ten  dollars;  on  each  stagecoach 
drawn  by  four  horses,  ten  dollars;  on  each 
drag,  tallybo,  coach  or  lighted  vehicle  drawn 
by  four  horses,  ten  dollars;  on  each  wagon 
drawn  by  three  horses,  seven  dollars;  on 
each  omnibus  drawn  by  two  horses,  five  dol- 
lars; on  each  wagon  drawn  by  two  horses, 
five  dollars;  on  each  wagon  or  cart  drawn 
by  one  horse,  two  dollars;  on  each  bade  or 
■hackney  carriage  drawn  by  two  horses,  five 
dollars;  on  each  barouche,  drag,  coach,, cou- 
pe, rockaway,  surrey,  wagon,  landau  or  oth- 
er like  vehicle  drawn  by  two  horses,  three 
dollars;  on  each  cab  drawn  by  one  horse, 
two  dollars  and  fifty  cents ;  on  eadk  barouche 
drawn  by  one  horse,  two  dollars  and  fifty 
cents;  on  each  four-passenger  surrey  drawn 
by  one  horse,  two  dollars;  on  each  four-pas- 
senger park  wagon  drawn  by  one  horse,  two 
dollars;  on  each  buggy,  one  dollar  and  fifty 
cents;  on  each  driving  cart  or  sulky,  one 
dollar  and  fifty  cents;  on  each  bicyde,  tri- 
cycle or  velocipede,  one  dollar;  on  each  ve- 
hicle not  specifically  mentioned,  one  dollar 
and  fifty  cents;  provided,  that  from  and  aft- 
er the  first  day  of  January,  dghteen  hundred 


and  nibety-nine,  no  vehide  of  any  kind  or 
description  shall  be  used  on  the  streets  of 
this  city  for  any  purpose  whatever  unless  all 
the  wheels  of  such  vehicle  shall  be  con- 
structed with  a  width  of  tire  corresponding 
to  the  size  of  an  axle  on  the  following  scale, 
to  wit: 

"Iron  or  Steel  Axles.  Vehicles  having 
axles  of  iron  or  steel,  the  wheel  shall  have 
width  of  tires,  as  follows,  to  wit:  If  the 
axle  is  of  a  width  or  thickness  or  diameter 
of  one  and  one-fourth  Inches,  the  tires  must 
be  at  least  one  and  one-fourth  Inches  wide; 
if  the  axle  is  a  width  or  thickness  or  diam- 
eter of  one  and  one-half  inches,  the  tire  must 
be  at  least  one  and  three-fourths  inches 
wide ;  if  the  axle  is  of  a  width  or  thickness 
or  diameter  of  one  and  five-eighths  inches, 
the  tire  must  be  at  least  two  inches  wide; 
if  the  axle  is  of  a  width  or  thickness  or 
diameter  of  one  and  three-fourths  inches, 
the  tire  must  be  at  least  two  and  one-fourth 
inches  wide;  if  the  axle  is  of  a  width  or 
thickness  or  diameter  of  one  and  seven-' 
eighths  inches  the  tire  must  be  at  least  two 
and  one-half  inches  wide;  If  the  axle  is  of 
a  width  or  thickness  or  diameter  of  two 
Inches,  the  tire  must  be  at  least  two  and 
three-fourths  inches  wide;  If  the  axle  is  of 
a  width  or  thickness  or  diameter  of  two  and 
one-dghtb  Inches,  the  tire  must  be  at  .least 
three  inches  wide;  If  the  axle  is  of  a  width 
or  thickness  or  diameter  of  two  and  one- 
fourth  inches,  the  tire  must  be  at  least 
three  and  one-half  inches  wide;  if  the  axle 
is  of  a  width  or  thickness,  or  diameter  of 
two  and  one-half  Inches,  the  tire  must  be 
at  least  four  Inches  wide;  if  the  axle  is  of  a 
width  or  thickness  or  diameter  of  two  and 
three-fourths  inches,  the  tire  must  be  at 
least  four  and  one-half  inches  wide;  if  the 
axle  is  of  a  width  or  thickness  or  diameter 
of  three  inches,  the  tire  mnst  be  at  least 
five  inches  wide;  If  the  axle  is  of  a  width 
or  thickness  or  diameter  of  three  and  one- 
half  inches,  the  tire  must  be  at  least  five  and 
one-half  Inches  wide;  if  the  axle  Is  of  a 
width  or  thickness  or  diameter  of  four  inch- 
es, the  tires  must  be  at  least  six  Inches  wide. 

"Wooden  Axles.  Vehicles  having  axles  of 
wood  shall  have  widths  of  tires  as  follows, 
to  wit:  If  the  axle  is  of  a  width  or  thick- 
ness of  three  and  one-half  Inches,  the  tires 
must  be  at  least  two  and  one-half  inches 
wide ;  if  the  axle  Is  of  a  width  or  thickness 
of  three  and  three-fourths  inches,  the  tires 
must  be  at  least  two  and  three-fourths 
Inches  wide;  if  the  axle  is  of  a  width  or 
thickness  of  four  and  one-quarter  inches, 
the  tires  must  be  at  least  three  and  one- 
half  Inches  wide;  if  the  axle  is  of  a  width 
or  thickness  of  four  and  one-half  inches, 
the  tires  mu^  be  at  least  four  and  one- 
half  inches  wide;  If  the  axle  is  of  a  width 
or  thickness  of  five  inches,  the  tire  must 
be  at  least  five  inches  wide;  if  the  axle 
is  of  a  width  or  thickness  of  five  and  one- 
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half  inches,  the  tire  must  be  at  least  five 
and  one-half  Inches  wide;  if  the  axle  Is  of 
a  width  or  thickness  of  six  inches,  the  tires 
must  be  at  leiist  six  Inches  wide. 

"Miscellaneous.  Trucks  nsed  for  hauling 
boilers  or  engines,  safes  or  dimension  stones, 
shall  have  tires  at  least  six  inches  wide, 
and  those  nsed  for  hanUng  cable  ropes  shall 
have  tires  at  least  eight  inches  wide,  and 
snch  trucks  shall  be  constructed  with  axles 
of  snch  lengths  that  the  hind  wheels  shall  be 
placed  at  least  eight  Inches  further  apart 
than  the  front  wheels  thereof.  Drays  shall 
have  tires  at  least  four  inches  wide.  All 
carts  used  for  sprinkling  of  the  streets,  pub- 
lic ways  or  park  ways,  shall  have  tires  at 
least  six  Inches  wide.  If  any  axle,  iron,  steel, 
or  wooden,  is  of  a  width  or  thickness  or 
diameter  exceeding  one  and  one-fourth  inch- 
es and  shall  be  of  a  different  thickness, 
width  or  diameter  than  those  described  in 
this  ordinance  (article),  then  the  tires  of 
such  vehicles  using  such  axle  shall  be  in 
conformity  with  the  next  larger  axle  in  diam- 
eter. Provided  further,  however,  that  any 
vehicle  having  rubber  tires  on  all  its  wheels 
shall  not  be  required  to  conform  to  the  above 
rules  as  to  width  of  tires. 

"Elxemptlons.  Any  vehicle  which  shall, 
prior  to  the  first  day  of  January,  eighteen 
hundred  and  ninety-nine,  be  made  to  con- 
form In  respect  to  its  tiros  to  the  require- 
ment and  provisions  hereof,  shall,  from  the 
date  when  the  use  of  such  tire  began,  and 
BO  long  as  such  nse  continues  until  said 
first  day  of  January,  eighteen  hundred  and 
ninety-nine,  be  exempt  from  payment  of  the 
license  tax  prescribed  by  this  section,  but 
from  and  after  said  date  all  vehicles  shall 
be  subject  to  the  provisions  of  this  section, 
and  it  shall  be  unlawful  to  use  on  the  streets 
or  public  ways  of  tne  city  after  said  first 
day  of  January,  eighteen  hundred  and  nine- 
ty-nine, any  vehicle  unless  the  tires  of  snch 
vehicle  conform  to  the  requirements  hereof. 

"Sworn  Statement  Required.  From  and 
after  the  taking  effect  hereof,  no  license  shall 
be  issued  for  any  vehicle  except  on  the  sworn 
statement  of  the  applicant  showing  the  width 
or  thickness  or  diameter  of  the  axle  and  the 
width  of  the  tires  of  the  vehicle  for  which 
such  license  is  to  be  used,  and  after  said 
first  day  of  January,  eighteen  hundred  and 
ninety-nine,  such  sworn  statement  shall  show 
a  compliance  with  the  provisions  of  this 
section. 

"Double  Tax  Penalty.  The  annual  tax 
herein  provided  shall  be  doubled  on  the  first 
d£y  of  April  of  each  year  for  every  license 
n't  issued  and  paid  for  before  said  day,  and 
any  person  or  persons,  partnership  or  cor- 
poration, who  shall  after  the  first  day  of 
June  of  each  year,  drive  or  use,  or  permit 
or  cause  to  be  driven  or  used,  on  any  of  the 
streets  or  public  places  of  the  city  of  St 
Louis,  any  unlicensed  vehicle,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  upon  con- 


viction thereof,  shall,  in  addition  to  all  other 
penalties  and  requirements,  be  fined  as  in 
this  section  hereinafter  provided  for  the 
violation  hereof. 

"Penalty.  Any  person  violating  any  of  the 
provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convlc-' 
tion  thereof,  shall  be  fined  not  less  than  ten 
dollars  nor  more  than  two  hundred  dollars, 
and  each  day's  violation  hereof  shall  be  and 
constitute  a  separate  offense. 

"Vehicle  Inspectors — Salaries — ^Duty.  Im- 
mediately after  the  passage  of  this  ordinance 
there  shall  be  appointed  by  the  license  com- 
missioner (now  collector)  four  deputies,  to 
be  known  as  inspectors  of  vehicles,  who  shall 
each  be  paid  a  salary  of  nine  hundred  dol- 
lars a  year.  It  shall  be  the  duty  of  said  in- 
spectors to  ascertain  whether  the  ordinance 
of  the  city  relating  to  vehicles  and  to  license 
taxes  on  vehicles  are  observed  and  to  re- 
port any  violation  of  the  same,  and  general- 
ly to  aid  the  license  commissioner  (now  col- 
lector) in  the  collection  of  the  vehicle  license 
and  in  the  enforcement  of  the  ordinances 
relating  to  vehicles,  and  under  the  direction 
of  the  license  commissioner  to  report  to  the 
city  attorney  all  cases  of  violation  of  said 
ordinances,  and  to  aid  him  in  the  prosecution 
of  the  violation  of  said  ordinances,  and  per- 
form such  other  duties  as  the  license  com- 
missioner may  direct 

"License  Plate.  The  license  plate  for  bi- 
cycles, tricycles  and  velocipedes  shall  be  of 
the  size  and  form  prescribed  by  the  regis- 
ter, and  shall  be  attached  to  the  front  part 
of  the  steering  head  at  the  point'  above  the 
front  fork." 

We  felt  constrained  to  set  out  the  ordi- 
nance in  full  because  the  defendant  urges 
that  division  Mo.  2  of  this  court  in  State  ex 
reL  V.  CUfford,  228  Mo.  194,  128  S.  W.  755, 21 
Ann.  Cas.  1218,  declares  this  whole  ordinance 
void,  and  for  that  reason  the  city  has  stated 
no  cause  of  action  in  its  petition.  There  is 
some  language  used  by  Judge  Fox  in  that 
Clifford  Case  which,  if  taken  literally,  lends 
support  to  defendant's  contention.  In  that 
case  the  "proviso"  of  the  said  ordinance  as 
contained  in  said  section  1708  is  discussed 
at  much  length,  and  at  the  close  of  that  dis- 
cussion the  learned  Jurist  uses  this  language: 
"It  is  true  that  an  ordinance  may  be  valid 
in  part  and  void  in  part  and  that  the  valid 
part  may  be  given  effect,  if  what  remains 
after  the  invalid  part  is  eliminated  contains 
the  essential  elements  of  a  complete  ordi- 
nance. Where,  however,  an  ordinance  is  en- 
tire, each  part  having  a  general  Infiuence 
over  the  rest  and  a  particular  provision 
thereof  is  void,  the  entire  ordinance  will 
be  so  declared.  Klrkwood  v.  Mermec  High- 
lands Co.,  94  Mo.  App.  637  [68  S.  W.  761]; 
Attorney  General  v.  Lowell,  67  N.  H.  198  [38 
AtL  270];  Chicago  v.  Gunning  System,  114 
IlL  App.  377.  This  we  find  to  be  the  case 
here.     The  proviso  of  said  section  1708  o( 
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General  Ordinance  No.  19,991  Is  undoubtedly 
void  as  being  In  excess  of  the  charter  grant 
of  power,  and  the  proviso  having  a  general 
Influence  over  the  remaining  piyrtlon  of  the 
section,  and  being  inseparably  connected 
therewith,  the  whole  of  said  section  must  be 
declared  invalid." 

In  the  instant  case  the  dty  contends  that 
there  was  the  Inadvertent  use  of  the  word 
"ordinance"  in  this  opinion,  whilst  the  court 
had  in  mind  the  "proviso"  and  not  the  whole 
ordinance.  This  contention  of  the  city  would 
seem  to  be  borne  out  by  the  closing  direc- 
tion given  In  the  opinion,  thus:  "The  Judg- 
ment Is  reversed  and  the  cause  remanded, 
with  a  direction  to  the  lower  court  to  grant 
a  temporary  writ  of  mandamus  to  the  re- 
lator for  the  relief  asked." 

The  defendant  in  this  case  was  the  relator 
in  the  Clifford  Case,  supra.  In  the  Clifford 
Case  it  sought  by  mandamus  to  compel  the 
dty  Ucense  collector  to  issue  licenses  for  its 
different  kinds  of  vehicles  then  being  used  by 
it  The  date  was  the  year  1905.  In  the  Clif- 
ford Case,  supra,  Judge  Fox,  among  other 
things,  said:  "Relator  next  alleged  that  it 
a|)pUed  to  the  defendant  for  license  In  Oie 
year  1905  for  132  two-horse  wagons,  14  car- 
riages, 2  four-horse  wagons,  4  one-horse  wag- 
ons, and  7  buggies,  and  tendered  the  amount 
of  license  fees  required,  but  that  defendant 
refused  to  Issue  the  licenses,  assigning  as  his 
reason  for  such  refusal  that  the  relator  did 
not  accompany  its  application  for  such 
licenses  with  the  sworn  statement  required 
by  the  ordinance  showing  the  width  or  thick- 
ness or  diameter  of  the  axles,  and  width 
of  tires,  and  the  vehicles  for  which  such  li- 
censes were  to  be  used."  When  It  is  observed 
that  this  court  in  the  Clifford  Case  reversed 
the  Judgment  nisi  (which  refused  the  tempo- 
rary mandamus)  and  directed  that  the  circuit 
court  grant  to  relator  a  temporary  writ  of 
mandamus  compelling  the  license  collector  to 
issue,  the  licenses  sought  by  relator,  on  the 
petition  presented,  or  show  cause  why 
such  should  not  be  done,  it  would  appear 
that  there  was  no  intention  to  declare 
the  whole  ordinance  void,  but  only  the 
"proviso."  Relator  had  pleaded  the  full  or- 
dinance, and  had  tendered  license  fees  under 
It,  but  had  not  made  the  showing  by  affidavit 
as  to  width  of  tires.  If  the  purpose  of  the 
court  was  to  dedare  the  whole  ordinance 
void,  then  there  was  left  no  ordinance,  so 
far  as  that  record  showed,  requiring  a  license 
on  vehicles  at  all,  and  no  good  sense  In  direct- 
ing a  writ  of  mandamus  of  any  kind.  It 
should  be  noted  that  the  application  for  the 
temporary  writ  was  thoroughly  tried  out 
on  evidence  In  the  shape  of  affidavits,  in  the 
Clifford  Case,  nisi.  On  the  other  hand,  it  ap- 
pears that  in  a  motion  to  modify  the  opinion 
In  the  Clifford  Case  this  very  matter  was  call- 
ed to  the  attention  of  division  No.  2  of  this 
court,  but  the  motion  was  overruled,  with- 
out additional  opinion.  Whether  the  court 
thought  the  opinion  was  not  susceptible  of  the 


construction  now  contended  for  by  defendant, 
and  therefore  refused  to  modify,  or  whether 
the  court  by  its  refusal  to  modify  aimed  to 
emphasize  the  fact  that  the  whole  of  section 
1708  was  void,  we  can  only  conjecture ;  every 
member  then  sitting  In  that  division  having 
since  passed  to  the  great  beyond.  If,  bow- 
ever,  it  be  conceded  that  it  was  the  intention 
in  the  Clifford  Case  to  dedare  the  whole  of 
section  1708  void,  then  we  say  that  opinion 
is  wrong,  and  we  shall  proceed  in  this  case 
upon  the  theory  that  such  Is  the  holding  in 
the  CUfford  Case,  although,  when  all  things 
are  considered,  we  have  serious  doubts  of  the 
court  Intending  so  to  hold.  What  should 
have  been  done  in  the  Clifford  Case  and  what 
should  be  held  in  this  case  we  take  next. 

n.  We  do  not  think  that  the  whole  of  sec- 
tion 1708  of  the  Revised  Ordinance  of  the 
city  of  St.  Louis  should  be  dedared  void,  and 
if  the  Clifford  Case,  supra,  should  be  inter- 
preted as  80  holding,  then  such  holding  la 
wrong. 

[1,2]  We  fully  concur  in  that  portion  of  the 
opinion  In  the  Clifford  Case,  supra,  which  de- 
clares that  part  of  the  "proviso"  to  section 
1708  to  be  void.  We  think  the  reasoning  of  the 
court  upon  that  question  is  well  taken.  After 
holding  that  this  "proviso"  (not  the  ordinance 
as  a  whole)  was  not  so  unreasonable  as  to 
make  it  bad  upon  ita  face,  or  under  the  proof. 
Judge  Fox  then  thus  proceeds:  "But  whether 
the  particular  provision  of  the  ordinance 
regulating  the  width  of  vehlde  tires  is  a 
valid  and  reasonable  exerdse  of  the  power 
granted  the  dty  by  the  Legislature  is  another 
question.  The  fifth  paragraph  of  section  26, 
art  3,  of  the  charter  of  the  dty  of  St  Louis, 
empowers  the  munldpal  assembly  to  regulate 
by  ordinance  'the  width  of  the  tires  of  all 
vehicles  for  heavy  transportation.'  This  is  an 
express  grant  of  power  for  a  certain  purpose, 
and  must  be  strictly  construed,  for,  where  a 
corporation  is  empowered  by  its  charter  to 
make  ordinances  for  certain  purposes,  its 
power  of  legislation  Is  limited  to  the  objects 
specified;  all  others  bdng  excluded  by  Im- 
plication. St  Louis  T.  Kalme,  180  Mo.  309 
[79  S.  W.  140];  New  Orleans  v.  PhlUppl,  9 
La.  Ann.  44 ;  Douglass  v.  PlacervIIle,  18  Cal. 
643;  Leavenworth  v.  Norton,  1  Kan.  405; 
Kyle  V.  Malln,  8  Ind.  34,  The  defendant, 
however,  contends  that  this  express  power  is 
merely  a  corollary  of  the  general  power 
granted  to  the  corporation  in  another  para- 
graph of  the  same  section  of  the  charter  to 
Improve  the  streets,  etc.,  and  to  regulate  the 
use  thereof,  and  that  the  general  power  so 
granted  is  not  limited  by  the  special  power 
as  to  the  regulation  of  the  width  of  tires  Vf 
vehicles  for  heavy  transportation.  That  con- 
tention does  not  consist  with  the  rule  of  con- 
struction laid  down  in  the  case  of  Buscben- 
berg  V.  Railroad,  161  Mo.  70  [61  S.  W.  626] : 
'When  there  are  two  acts,  or  charter  provi- 
sions, or  ordinances,  one  of  which  Is  special 
and  particular  and  certainly  indudes  the  mat- 
ter in  question,  and  the  other  general,  and 
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such  tliat,  If  staudlug  alone,  It  would  Include 
tbe  same  matter,  and  thus  conflict  with  the 
special  act,  the  special  act  must  be  taken  as 
Intended  to  constitute  an  exception  to  the 
general  act,  and  especially  is  this  the  law 
when  such  general  and  special  acts  are  con- 
temporaneous.' That  rule  is  approved  In  the 
Kalme  Case,  supra,  wherein  the  court  also 
Bald:  'Even  though  it  be  conceded  that  the 
express  grant  of  power  •  *  •  would  not 
prohibit  the  exercise  of  the  power  under  a 
general  clause,  jet  such  exercise  of  power 
cannot  abrogate  the  limitations  contained  In 
the  express  grant.  Hence,  at  last,  we  are 
relegated,  as  to  the  extent  of  power  which 
can  be  legally  exercised,  to  the  express  grant 
on  the  particular  subject-matter  to  which  the 
Legislature  is  to  be  made  applicable.'  Com- 
paring the  ordinance  with  the  charter  provi- 
sion on  the  subject  of  wide  tires,  it  will  be 
noted  that  the  ordinance  nowhere  uses  the 
term  'heavy  transportation,'  nor  makes  any 
discrimination  between  veWcles  for  light  and 
heavy  transportation.  The  charter  empowers 
the  corporation  to  regulate  the  width  of  tires 
of  vehicles  for  heavy  transportation  only, 
while  the  ordinance  provision  embraces  vehi- 
cles of  every  kind  and  description,  whether 
for  light  or  heavy  transportation.  As  the 
charter  does  not  state  what  kind  or  character 
of  vehicle  should  be  regarded  as  a  vehicle 
for  heavy  transportation,  it  Is  assumed  that 
the  Legislature  iptended  that  the  matter 
should  be  left  to  the  4iscretion  of  the  munic- 
ipal assembly.  But  there  is  no  way  of  de- 
termining from  the  words  of  the  ordinance 
what  constitutes  a  vehicle  for  heavy  trana- 
portatiou.  The  ordinance  simply  requires  all 
vehicles  .having  axles  of  iron  or  steel  of  a 
thickness  or  diameter  of  one  and  one-fourth 
inches  and  over  to  have  on  their  wheels  tlrea 
of  a  certain  width,  corresponding  to  the  size 
or  thickness  of  the  axle ;  and  to  say  that  the 
municipal  assembly  intended  by  that  provi- 
sion to  declare  that  all  such  vehicles  are  ve- 
hicles for  heavy  transportation,  would  be  an 
arbitrary  and  unwarranted  assumption.  We 
cannot  read  into  the  ordinance  a  thought 
which  the  framers  thereof  may  have  had, 
but  did  not  express;  nor  can  we  give  the 
words  of  the  ordinance  a  strained  and  ar- 
tlflcial  meaning.  The  words  of  the  charter 
are:  The  mayor  and  assembly  shall  have 
power  within  the  city  •  •  •  to  regulate 
the  width  of  tires  of  all  vehicles  for  heavy 
transportation.'  Under  the  decisions  -of  this 
court,  this  express  provision  must  be  held  to 
be  a  limitation  on  the  powers  of  the  municipal 
assembly.  By  section  4160,  Revised  statutes 
1899,  'words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense,'  and 
It  is  quite  plain  that  the  words  'vehicles  for 
heavy  transportation,'  as  used  in  the  charter, 
mean  vehicles  constructed  or  built  for  carry- 
ing or  transporting  heavy  loads.  Contrary 
to  the  provision  of  the  charter  limiting  the 
powiar  of  the  mayor  and  assembly  to  regulate 
the  width  of  tires  of  vehicles  of  a  cextaln 


class,  or  for  a  certain  purpose,  the  mayor  and 
assembly,  by  this  ordinance,  attempt  to  reg- 
ulate the  width  of  tires  of  vehicles  'of  every 
kind  and  description.'  In  St  Louis  v.  Bell 
Telephone  Company,  96  Mo.  623  [10  S.  W. 
197,  2  L.  R.  A.  278,  9  Am.  St  Rep.  370],  this 
court  said:  'Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and 
the  itower  is  denied.'  See,  also,  St  Louis  v. 
Laughlln,  49  Mo.  562.  We  are  of  opinion 
that  the  proviso  of  the  ordinance  in  question 
Is  In  excess  of  the  power  granted  the  city  by 
the  charter  provision  on  the  subject-matter 
of  the  regulation  of  the  width  of  tires  of 
vehicles,  In  that  it  makes  no  dlscrimlnatidn 
as  between  vehicles  tor  light  and  heavy  trans- 
portation." 

[3]  To  this  portion  of  the  opinion,  and  to 
what  was  said  about  the  "proviso"  not  being 
unreasonable,  we  lend  our  concurrence.  But 
this  is  as  far  as  we  can  go,  under  our  view 
of  the  law.  We  have  set  out  this  section  in 
full,  so  that  the  relationship  of  all  its  parts 
may  be  seen.  When  It  Is  studied,  it  will 
appear  that  the  whole  proviso  might  be 
stricken  from  the  ordinance  or  rather  the 
section,  and  stiU  there  would,  be  left  a  valid- 
license  ordinance.  This  first  portion  of  sec- 
tion 1708  Qeaving  out  the  proviso)  in  effect 
has  been  an  ordinance  of  the  dty  since  1878. 
Vide  City  of  St  Louis  v.  Qreen,  7  Mo.  App. 
468.  Its  validity  with  one  exception  was 
upheld  in  that  case,  and,  upon  appeal  to  this 
court,  that  portion  of  the  Court  of  Appeal's 
opinion  was  disapproved  here,  so  that  this 
court  approved  the  whole  ordinance.  Vide 
City  of  St  Louis  v.  Green,  70  Mo.  562. 

The  sole  question  here  is:  Can  we  carve 
out  the  Invalid  portions  of  the  proviso,  and 
still  have  a  valid  act  and  one  within  the  leg- 
islative Intent?  We  think  so.  It  is  evident 
that  the  uppermost  idea  of  the  city  legisla- 
ture was  to  license  taxes  upon  vehicles.  It  is 
true  that.  In  connection  with  this  Idea  of  im- 
posing the  license  tax,  we  find  attached  an 
Idea  of  regulating  the  width  of  tires.  In  man- 
ner not  authorized  by  the  charter;  but  In 
our  Judgment  this  portion  of  the  section  can 
be  stricken  out,  and  there  will  be  left  a  valid 
ordinance.  In  the  case  of  St  Louis  v.  Grafe- 
man  Dairy  Co.,  190  Mo.  loc.  cit  603,  89  S.  W. 
617,  1  L.  B.  A.  (N.  S.)  936,  a  very  similar 
question  arose.  In  that  case  Gantt,  J.,  for 
the  court  in  banc,  said:  "If  therefore  the 
complaint  in  this  case  alleged  one  or  two 
breaches  of  valid  provisions  of  the  said  ordi- 
nance, the  court  erred  in  quashing  the  whole 
action  even  though  the  motion  was  well  taken 
as  to  other  alleged  breaches,  but  it  is  insisted 
that  the  section  in  question  refers  to  both 
registration  and  license,  and  they  are  used 
conjunctively  In  the  section,  and  are  there- 
fore not  severable,  and  hence,  If  one  of  the 
provisions  Is  Invalid,  then  the  whole  section 
must  fall.  We  cannot  give  our  concurrence 
to  this  contention;  that  part  of  section  10  of 
ordinance  20,808  requiring  a  vendor  of  cream 
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and  milk  to  register  In  the  office  of  the 
health  commissioner,  and  that  part  requiring 
the  payment  of  $1  as  a  registration  fee,  are 
clearly  severable  from  the  other  provisions 
requiring  the  payment  of  a  license  tax.  It 
has  been  uniformly  ruled  by  this  court  that, 
where  the  provisions  of  a  statute  or  ordi- 
nance are  severable  and  are  not  Interdepend- 
ent one  upon  the  other,  the  whole  will  not  be 
declared  void  because  a  part  Is  Invalid,  but 
the  void  portions  will  be  eliminated  and  the 
valid  parts  upheld  and  enforced,,  provided 
this  will  not  defeat  the  substantial  object  of 
the  enactment.  St  Louis  v.  Railroad,  89  Mo. 
44  [1  S.  W.  305,  58  Am.  Rep.  82] ;  aty  of 
Tarkio  v.  Cook,  120  Mo.  1  [26  S.  W.  202,  41 
Am.  St  Rep.  678];  State  v.  dark,  54  Mo. 
216;  State  v.  Bockstruck,  136  Mo.  335  [38  S. 
W.  317]." 

In  State  v.  Bockstruck,  136  Mo.  loc  dt 
363,  38  S.  W.  321,  Sherwood,  J.,  said:  "Now 
nothing  is  better  settled  than  that  a  part  of 
a  law  may  be  declared  constitutionally  inval- 
id, and  yet  another  portion  properly  separa- 
ble therefrom,  and  therefore  unexceptionable 
In  every  particular.  This  may  be  so  even 
though  the  sound  and  unsound  are  in  one 
'  section  together.  This  is  always  the  rule  un- 
less the  parts  sound  and  unsound  are  so  mu- 
tually related,  so  blended  together,  as  to  con- 
stitute an  entirety,  making  It  evident  that, 
unless  the  act  be  carried  into  effect  as  a 
whole,  it  could  not  have  received  the  legisla- 
tive sanction.  Bishop,  Stat  Crlm.  §  34,  and 
cases  dted.  There  seems  to  be  no  such  indi- 
cation observable  In  this  instance." 

So  we  say  in  the  case  at  bar.  It  does  not 
appear  that  the  legislative  sanction  would 
not  have  been  given  to  this  license  ordinance 
had  this  proviso  as  to  width  of  tire  been  left 
out  On  the  other  hand,  it  is  clear  that  the 
legislative  thought  went  out  to  license  taxes, 
and  no  doubt  with  the  monetary  results  up- 
permost in  mind.  These  license  taxes,  as 
estimated  in  the  briefs,  amount  to  many 
thousand  dollars  annually. 

Later  in  the  case  of  State  ez  reL  v.  St 
Louis,  241  Mo.  loc.  dt  246,  145  S.  W.  806, 
Lamm,  .7.,  said:  "We  shall  not  undertake  to 
re-examine  or  reformulate  the  learning  on  the 
question.  The  books  are  full  of  it,  and  coun- 
sel on  both  sides  cite  cases  decided  by  this 
court  and  text-writers,  showing  under  what 
drcumstances  an  unconstitutional  and  tber^ 
fore  dead  provision  may  be  pruned  from  the 
main  stem  of  a  law  without  impairing  the 
stem  itsell  The  prying  mind  can  consult 
the  reporter's  headnotes  for  them.  There  Is 
a  very  late  case  (State  ex  rel.  ▼.  Gordon,  236 
Mo.  loc.  dt  170  et  seq.  [139  S.  W.  403])  where 
the  matter  was  in  Judgment  and  the  right 
doctrine  Is  announced.  Briefly,  the  touch- 
stone whereby  a  correct  conclusion  is  to  be 
reached  wlU  be  found  In  correct  answers  to 
these  questions:  Is  the  entire  law  built  up 
around  the  unconstitutional  proviso?  Are 
all  the  provisions  of  the  enactment  Insepara- 


ble, and  so  interwoven  and  connected  as  to 
be  interdependent?  Does  the  statute  attempt 
to  accomplish  instead  of  two  objects  (one 
valid,  the  other  invalid)  only  one  object  and 
that  one  Invalid?  Does  the  proviso  furnish 
the  inducement  the  consideration,  the  legis- 
lative motive  for  the  whole  act?  Is  It  appar- 
ent that  but  for  the  proviso  the  Forty-Fourth 
General  Assembly  would  not  have  enacted 
the  law?  With  the  proviso  cut  away,  is 
there  left  only  an  incomplete  enactment  one 
not  symmetrically  rounded  out,  and  therefore 
incapable  of  enforcement?  If  those  ques- 
tions must  be  judldally  answered,  'Tes,'  then 
the  whole  act  falls  to  the  ground  with  the 
proviso;  if  'No,'  then  the  law,  bad  In  part 
may  be  good  In  part — for  the  courts  In  this 
behalf  do  not  apply  the  ideas  shadowed  forth 
in  the  metaphors  of  Paul  and  Solomon  where 
the  one  speaks  of  a  little  leaven  that  leaven- 
eth  the  whole  lump,  and  the  other  comments 
on  the  all-pervadlng  and  unsavory  effect  of 
dead  flies  in  the  apothecary's  ointment  We 
are  dted  to  a  case  (Skagit  County  ▼.  Stiles, 
10  Wash.  388  [39  Pac.  116])  holding  that 
where  a  part  of  the  law  Is  bad  the  presump- 
tion is  generally  that  the  whole  is  bad.  Such 
a  presumption  I  think  of  doubtful  existence 
and  of  little  value  if  existing  at  all.  To  the 
contrary  we  approach  the  constitutionality 
of  a  law  with  a  strong,  even  a  violent  pre- 
sumption it  is  valid.  Its  invalidity  must  be 
made  to  appear  beyond  a  reasonable  doubt 
and  every  allowable  art  part,  and  act  of 
judidal  i)ower  should  be  exerdsed  in  so  Inter- 
preting the  law,  if  possible  in  reason,  that 
none  of  it  perish  by  construction.  But  if 
that  be  impossible,  and  some  of  It  through 
Inherent  vice,  must  perish,  do  no^  the  sepa- 
rable and  Independent  parts  of  the  law  still 
stand  protected  by  the  presumption  of  valid- 
ity attending  the  whole  law  at  the  outset? 
Why  not?  To  a  little  alter  and  use  a  simile 
of  Lord  Hobart  (Malever  v.  Redshaw,  1  Mod. 
35),  which  I  have  had  occasion  to  use  before 
In  another  form,  a  judge  is  not  to  be  like  a 
tyrant  making  all  void  when  part  Is  void, 
but  like  a  nursing  father,  making  void  only 
that  part  where  the  fault  Is  and  preserving 
the  rest  tf  he  can.  We  are  aU  of  one  accord 
in  the  opinion  that  the  proviso  bdng  cut 
away  as  unconstitutional,  there  was  left  re- 
maining a  perfect  constitutional  law  capable 
of  enforcement;  that  the  proviso  did  not 
furnish  the  whole  legislative  inducement  and 
consideration  for  the  law;  that  there  Is  no 
apparent  reason  why  the  Legislature  would 
not  have  passed  the  law  without  the  invalid 
proviso;  that  there  is  a  main  purpose  running 
like  a  marking  thread  through  the  warp  and 
woof  of  the  law  and  a  i)erfect  plan  outlined 
to  effectuate  that  purpose,  independent  of  the 
proviso ;  that  the  proviso  is  in  its  nature  an- 
dllary  a  mere  incidental  or  possible  means 
of  effectuating  the  main  purpose  of  the  law, 
If,  and  only  If,  conditions  were  found  to  ex- 
ist   bringing    the    inddental    or    ancillary 
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scheme  into  play;  that  the  enactment  may  be 
likened  nnto  a  channel  In  which  water  runs, 
the  proviso  likened  unto  a  canal  tapping  that 
channel  and  taking  that  water,  whereby,  If 
the  sluice  gate  be  lowered  and  the  canal  be 
dammed  at  Its  head,  the  water  naturally 
takes  the  main  channel  again." 

The  ordinance  before  us  Is  readily  divided 
into  two  parts:  (1)  That  portion  providing 
for  a  license  tax  upon  the  several  different 
kinds  and  classes  of  vehicles,  and  (2)  regula- 
tions as  to  the  construction  of  the  vehicles 
themselves.  One  portion  la  not  so  dependent 
upon  the  other  as  to  require  us  to  say  that  if 
one  is  invalid  the  whole  shall  fall.  Nor  is 
the  proviso  portion  of  this  ordinance  so  con- 
nected with  the  residue  of  the  act  to  warrant 
the  belief  that  the  city  legislature  so  intended 
the  two  provisions  as  a  whole,  and  would  not 
have  passed  the  first  portion,  had  it  known 
the  latter  portion  was  invalid.  Tried  by  ev- 
ery teat,  we  believe  that  the  proviso  with  ref- 
erence to  tires  (the  invalid  portion  of  this 
ordinance)  can  be  stricken  therefrom  and 
leave  a  vaUd  ordinance,  upon  which  the  city 
is  entitled  to  recover  against  the  defendant 
For  other  and  fuller  discussions  of  the  ques- 
tion, vide  State  ex.  rel.  v.  Gordon,  236  Mo.  loc. 
dt  170, 139  S.  w.  403 ;  State  ex.  rel.  v.  Tay- 
lor, 224  Mo.  loc.  dt  474, 123  S.  W.  882;  State 
ex.  Inf.  v.  Washburn,  167  Mo.  680,  67  S.  W. 
692,  90  Am.  St  Bep.  430;  Cooley's  Constitn- 
tlonal  Limitations  (7th  Ed.)  p.  247. 

There  is  no  other  substantial  question  in- 
volved upon  this  appeal.  From  what  has 
been  said,  it  follows  that  the  Judgment  nisi 
should  be  affirmed. 

It  is  so  ordered.    All  concur. 


ST.  LOUIS  TRANSFER  CO.  v.  ALT  et  aL 
(No.  16,429.) 

(Sopreme  Court  of  Missouri,  Division  No.  1. 
March  8,   1914.     Rehearing   Denied 

Appeai.  and  Bbbob  (I  790*^)— DiBUissAi.— 

Moot  Cask. 

An  appeal  in  proceedings  for  mandamus  to 
compel  a  license  collector  to  issue  a  license 
for  a  specified  year,  which  has  become  a  moot 
case  by  reason  of  the  decision  in  an  action  by 
the  d^  to  collect  the  license  for  that  and  oth- 
er years,  will  be  dismisBed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Sh-ror,  Cent.  Dig.  §§  47,  3132,  4383,  4384; 
Dec.  6ig.  i  780.*] 

Appeal  from  St  Louis  Circuit  Court;  BKl- 
win  W.  Lee,  Judge. 

Mandamus  by  the  St  Louis  Transfer  Com- 
pany against  Louis  Alt  and  another.  From 
an  order  of  the  court  overruling  the  motion 
by  relator  to  quash  the  peremptory  writ 
issued  In  the  case,  relator  appeals.  Appeal 
dismissed. 

This  case  was  submitted  with  the  case  of 
City  of  St  Louis  t.  St  Louis  Transfer  0>., 
165  S.  W.  1077,  an  opinion  in  which  has  Just 
been  handed  dovm.    It  is  the  same  case  as 


that  of  State  ex  reL  St  Louis  Transfer  Cto. 
V.  Clifford,  228  Mo.  194,  128  S.  W.  765,  21 
Ann.  Gas.  1218.  To  get  a  dear  comprehen- 
sion  of  the  matter,  what  is  said  here  should 
be  read  in  connection  with  the  opinion  In 
City  of  St  Louis  v.  St  Louis  Transfer  Co. 
(Just  handed  down)  and  State  ex  rel.  v.  Clif- 
ford, 228  Mo.  194,  128  S.  W.  755,  21  Ann.  Cas. 
1218,  supra.  When  this  case  was  here  before, 
division  No.  2  of  this  court  thus  returned  It 
to  the  circuit  court: '  "The  Judgment  is  re- 
versed and  the  cause  remanded,  with  a  direc- 
tion to  the  lower  court  to  grant  a  temporary 
writ  of  mandamus  to  the  relator  for  the  re- 
lief asked."  When  the  case  reached  the  low- 
er court,  Clifford  was  no  longer  license  col- 
lector of  the  city  of  St  Louis,  but  Louis  Alt 
had  succeeded  to  that  office.  Upon  the  sug- 
gestion of  the  dty  counselor,  the  court  per- 
mitted Louis  Alt  to  be  substituted  as  a  par- 
ty defendant  in  the  case,  and,  understanding 
firom  the  mandate  and  opinion  of  this  court 
that  sudi  court  should  issue  its  writ  of  man- 
damus, the  court  in  obedience  to  what  it  un- 
derstood to  be  the  Judgment  and  mandate  of 
this  court  did  issue  a  vrrit  of  mandamus  in 
said  case.  Thereafter  the  relator  thus  at- 
tacked the  proceeding  in  the  circuit  court:. 
"Now  comes  the  rdator,  the  St  Louis  Trans- 
fer (jompany,  and  moves  the  court  to  quash 
the  peremptory  writ  of  mandamus  and  to 
vacate  the  order  of  substitution  Issued  and 
made  herein  on  October  1,  1910,  for  the 
following  reasons:  (1)  Said  wilt  is  void  on 
the  face  of  the  record  herein,  as  also  Is  said 
order.  (2)  Said  writ  was  not  granted  on  mo- 
tion of  this  relator,  nor  In  the  interest  of  re- 
lator, and  relator  disclaims  and  repudiates 
the  same.  (3)  Said  writ  does  not  run  against 
the  defendant  Clifford,  who  was  sued  by  this 
relator,  bat  on  the  contrary  runs  against  one 
Louis  Alt,  who  was  not  a  party  to  this  con- 
troversy, whom  this  relator  has  not  elected  to 
sue,  and  of  whom  this  relator  desires  no 
present  relief,  either  by  writ  of  mandamns 
or  otherwise.  (4)  Said  writ  is  predicated 
upon  a  so-called  order  of  substitution,  where- 
by one  Louis  Alt  purports  to  have  been  sub- 
stituted as  defendant  herein  for  the  defend- 
ant who  was  sued  by  this  relator.  All  of 
which  was  ex  parte  and  without  notice  to 
this  relator,  and  is  against  the  Interest  of 
this  relator,  and  is  null  and  void,  as  is  also 
the  writ  of  mandamus  predicated  thereon. 
(6)  Said  writ  constitutes  and  Is  an  abuse  of 
the  process  of  this  court,  in  this,  to  wit 
that  In  the  case  of  City  ▼.  Cool,  dedded  by 
the  Supreme  Court,  as  also  In  the  appeal  on 
this  case,  It  was  decided  by  the  Supreme 
Court  that  the  ordinance  which  imposes  or 
purports  to  impose  a  vehicle  license  tax  on 
vehicles  using  the  streets  of  the  dty  of  St. 
Louis  is  void.  Notwithstanding  said  decision, 
the  said  Louis  Alt  has  attempted  to  collect 
licenses  from  this  relator  under  the  provi- 
sions of  said  ordinance,  but  this  relator  has 
refused  to  pay  the  same.    The  said  Alt  now 
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Beeks  by  the  procedure  attacked  by  this  mo- 
tion to  commit  this  relator  to  the  attitude  of 
claiming  the  benefit  of  a  writ  of  mandamus 
against  him  to  compel  him  to  issue  licenses, 
and  thereby  of  estopping  Itself  to  deny  Its 
liability  to  pay  for  such  licenses,  in  order 
thereby  to  strengthen  bis  hand  in  a  suit 
against  this  relator  to  recover  such  licenses, 
which  the  said  Alt  has  threatened  to  bring. 
Wherefore  this  relator  prays  that  the  said 
writ  may  be  quashed,  and  the  said  order  of 
substitution  may  be  vacated."  From  an  ad- 
verse Judgment  upon  this  motion,  the  relator 
appeals. 

Randolph  Laughlln,  of  St  Louis,  for  appel- 
lant Wm.  E.  Balrd  and  Truman  P.  Young, 
both  of  St.  Louis,  for  respondents. 

GRAVES,  3.  (after  stating  the  facts  as 
above).  We  shall  not  deal  at  length  with 
the  question  urged  In  this  record.  Su£9ce 
It  to  say  that  the  disposition  which  we  have 
made  of  the  case  of  City  of  St  Louis  v.  St 
Louis  Transfer  Co.  renders  this  case  a  mere 
moot  case.  Relator  was  extremely  anxious 
for  a  writ  of  mandamus  against  the  license 
collector  of  St  Louis,  until  it  became  seized 
.  with  the  idea  (whether  right  or  wrong,  we 
do  not  say)  that  this  court  had  declared  the 
whole  of  section  1708  of  the  ordinance  of  the 
city  of  St  Louis  void.  Up  to  that  time  it 
had  been  perfectly  willing  to  pay  the  license 
tax,  and  have  the  court  compel  the  issuance 
of  the  license.  We  have  said,  in  the  case  of 
C!ity  of  St  Louis  v.  St  Louis  Transfer  Com- 
pany, that  it  must  pay  the  license  taxes,. not 
only  for  the  year  1905,  involved  here,  but  for 
several  subsequent  years,  and  that  opinion 
not  only  affirms  the  right  of  the  action  of 
the  trial  court  in  the  Instant  case,  but  ren- 
ders the  license  for  the  year  unnecessary. 

Upon  the  whole  this  case  becomes  a  mere 
moot  case,  and  we  will  dismiss  the  appeal 
of  the  relator  herein. 

It  Is  BO  ordered.    All  concur. 


STATE  ex  rel.  INTBRr-lNSURANCB  AUXIL- 
IARY CO.  v.  RBVELLB,  Superin- 
tendent of  Insurance. 
(No.  17,793.) 
(Supreme  Court  of  Missouri.     April  2,  1914. 
Rehearing  Denied  April  13,  1914.) 

1.  Statutes  (§  80*)  —  Ci.ass  Leoislatiok  — 
Discrimination. 

While  the  Legislature  has  power  to  regu- 
late insurance  contracts,  whether  entered  into 
by  individuals,  associations,  or  corporations,  it 
may  not  discriminate  in  making  such  regula- 
tions between  individuals  composing  a  class  of 
natural  persons  engaged  in  the  insurance  busi- 
ness, or  between  the  members  of  a  class  of 
corporate  insurers. 

[Ed.    Note.— For   other   cases,    see   Statotes, 
Csnt  Dig.  H  86-89:   Dec  Dig.  §  80. ♦] 

2.  Instjkarce  (f  124*)  —  Nattjbk  and  EiJt- 
MENTS  OF  Contract. 

The  essential  elements  of  a  contract  of 
insurance  are  an   agreement  oral  or  written, 


whereby  for  a  legal  consideration  the  promis- 
or undertakes  to  indemnify  the  promisee  if  h« 
shall   suffer  a  specified  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  §§  172,  178;   Dec.  Dig.  f  124.*] 

3.  Statutes  (J  109*)— Titles  and  Subjects 
OP  Acts. 

Const  art  4,  |  28,  providing  that  no  bill, 
except  certain  appropriation  bills,  shall  contain 
more  than  one  subject  which  shall  be  clearly 
expressed  in  its  title,  though  mandatory,  is  lib- 
erally construed,  and  will  not  annul  an  act,  all 
of  whose  provisions  radiate  from  a  single  sub- 
ject and  are  within  its  just  scope  and  reason- 
able application,  where  the  subject  is  pointed 
out  by  a  title  not  designed  to  mislead  the  mem- 
bers of  the  Legislature  or  the  people,  but  con- 
taining a  fair  forecast  of  the  contents  of  the 
bUl. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S$  136-139;  Dec.  Dig.  {  109.*] 

4.  Statutes  (J  lie*)  —  TnxEis  and  Subjects 
or  Acts— "Dbfinition." 

Laws  1911,  p.  301,  entitled  "an  act  defining 
certain  classes  of  indemnity  contracts,  prescrib- 
ing regulations  therefor,  and  fixing  a  license 
fee,"  and  providing  that  the  making  of  contracts 
between  individuals,  firms,  or  corporations  pro- 
viding indemnity  among  each  other  from  casualty 
or  other  contingenoy,  or  from  fire  loss  or  other 
damage,  shall  not  constitute  the  business  of 
insurance,  and  shall  not  be  subject  to  the  laws 
relating  to  insurance,  and  further  providing 
for  the  filing  of  a  declaration,  stating  certain 
facts,  with  tfie  superintendent  of  insurance  and 
for  the  procuring  from  the  superintendent  of 
a  certificate  of  authority  to  do  business,  vio- 
lates Const  art  4,  §  28,  requiring  the  subject 
of  a  bUI  to  be  expressed  in  its  title,  since  it 
does  not  define  indemnity  contracts,  a  "deiini- 
tion"  being  a  statement,  in  other  words,  of 
the  meaning  of  certain  terms  or  language,  but 
merely  exempts  from  the  appUcation  of  the  in- 
surance laws  contracts  which  but  for  such 
statute  would  be  within  their  provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |§  152-154 ;  Dec.  Dig.  f  116.» 

For  other  definitionB,  see  Words  and  Phras- 
es, voL  2,  p.  1946.] 

5.  Statutes  (f  75* )— Special  Laws— Cohsti- 

TUTIONAL  IteQUIREMENTS. 

Laws  1911,  p.  301,  providing  that  the  mak- 
ing of  contracts  between  individuals,  firms,  or 
corporations  providing  indemnity  among  each 
other  from  casualty  or  other  contingency,  or 
fire  loss  or  other  damage,  shall  not  constitute 
the  business  of  insurance  and  shall  not  be  sub- 
ject to  the  laws  relating  to  insurance,  violates 
Const  art  4,  {  53,  proliihiting  special  laws  on 
various  subjects,  paragraph  33  of  which  pro- 
vides that  the  General  Assembly  shall  not  in- 
directly enact  such  a  special  law  by  the  partial 
repeal  of  a  general  law,  since  that  act  is  a  spe- 
cial law,  the  'benefits  of  which  are  restricted  to 
associations  made  up  of  individuals,  firms,  or 
corporations,  making  the  forms  of  insurance 
contracts  therein  described. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  77;  Dec.  Dig.  $  75.*] 

Lamm,  G.  J.,  and  Brown  and  Woodson,  JJ., 
dissenting  in  part 

In  Banc.  Original  mandamus  proceeding 
by  the  State,  on  relation  of.  the  Inter-Insur- 
ance Auxiliary  Company,  as  agent  or  attor- 
ney in  fact  for  the  Merchants'  Reciprocal  Un- 
derwriters, against  Charles  O.  ReveUe,  Su- 
perintendent of  Insurance.    Writ  quashed. 

The  relator  prayed  an  alternative  writ  of 
mandamus  to  compel  the  Superintendent  of 
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Insurance  to  Issue  to  Its  principal  a  certifi- 
cate to  do  Inter-insurance  business  in  this 
state,  claim  it  was  so  iiutborlzed  by  compli- 
ance witb  the  terms  of  tbe  act  of  1911  (Laws, 
p.  301).    The  act  in  question  is,  to  wit:  . 

"(H.  B.  277.) 
"Insurance:    Inter-Indemnity  Contracts. 

"An  act  defining  certain  classes  of  indemnity 
contracts,  prescribing  regulations  there- 
for, and  fixing  a  license  fee. 

Section. 

1.  Contracts  for  indemnity  shall  not  constitute 

insurance  bnsiness. 

2.  Declaration  shall  be  filed,  where,  shall  con- 

tain what 
8.  Agent  to  procure  certificate  of  authority,  fee, 
etc. 

"Be  it  enacted  by  the  General  Assembly  of 
tbe  state  of  Missouri,  as  follows: 

"Section  1.  Contracts  for  indemnity  shall 
not  constitute  insurance  business. — ^The  mak- 
ing of  contracts  between  individuals,  firms  or 
corporations  providing  indemnity  among  each 
other  from  casualty  or  other  contingency,  or 
from  fire  loss  or  other  damage  to  their  prop- 
erty, shall  not  constitute  the  business  of  In- 
surance, and  shall  not  be  subject  to  tbe  laws 
of  this  state  relating  to  insurance. 

"Sec.  2.  Declaration  shall  be  filed,  where, 
shall  contain  what. — The  attorney,  agent  or 
other  representative  acting  for  such  Indivlda- 
als,  firms  or  corporations,  shall  file  with  tbe 
Superintendent  of  Insurance  of  this  state,  a 
declaration  in  writing,  verified  by  the  oatb  of 
Bucb  attorney,  agent  or  other  representative, 
setting  forth:  (a)  The  name  or  title  of  the 
office  through  which  such  individuals,  firms 
or  corporations  exchange  such  contracts,  (b) 
A  copy  of  the  form  of  contract  under  or  by 
which  such  indemnity  is  to  be  efTected.  (c) 
Tbe  location  of  the  office  or  offices  through 
which  such  contracts  are  to  be  issued,  (d) 
That  service  or  process  may  be  had  upon 
the  Superintendent  of  Insurance  in  this  state 
in  all  suits  arising  out  of  such  contracts. 

"Sec.  3.  Agent  to  procure  certificate  of  au- 
thority, fee,  etc. — Every  attorney,  agent  or 
other  representative  through  whom  are  is- 
sued or  negotiated  any  contracts  for  indem- 
nity of  the  character  referred  to  in  this  act, 
shall  procure  from  the  Superintendent  of  In- 
surance annually  a  certificate  of  authority, 
stating  that  all  the  requirements  of  this  act 
which  are  applicable,  have  been  complied 
with;  and  upon  such  compliance,  and  the 
payment  of  a  fee  of  $2.00,  the  Superintend- 
ent of  Insurance  shall  Issue  such  certificate. 

"Approved  March  9,  1911." 

This  court  ordered  the  writ  Thereupon 
the  respondent  waived  its  issuance  and  filed 
bis  return  to  the  petition  of  relator  refusing 
to  issue  the  license  or  certificate:  First,  for 
that  relator,  being  a  corporation,  could  not 
.legally  be  tbe  agent  of  its  alleged  principal, 
nor  could  be  lawfully  incorporated  for  that 
purpose;  second,  that  relator  had  not  com- 
I^ied  with  certain  rules  established  by  the  in- 


surance department  for  tbe  pnrpose  of  ascer- 
taining the  nature  of  its  proposed  business 
and  Its  good  faith  in  conducting  the  same, 
and  that  relator  had  assumed  a  name  so  sim- 
ilar to  that  of  the  previous  association  as  to 
be  deceptive  and  confusing;  third,  that  the 
act  of  tbe  Legislature,  supra,  is  unconstitu- 
tional. To  these  returns  relator  filed  a  re- 
ply. Whereupon  the  case  was  submitted,  aft- 
er oral  argument  in  this  court,  upon  tbe 
pleadings  and  exhibits  and  the  following  ad- 
mitted facts:  "First  That  the  Inter-Insur- 
ance Auxiliary  Company  Is  incorporated  for 
the  following  purposes:  to  inspect  insurance 
risks  of  whatever  nature  or  character;  to 
protect  property  from  loss  before  or  after 
damage  by  covering,  guarding,  removal,  stor- 
age or  otherwise ;  to  adjust  and  settle  losses 
or  claims  for  loss  or  damage;  to  furnish  office 
facilities  and  experienced  clerical  and  other 
employes  to  Individuals,  Insurance,  Inter-in- 
surance or  inter-indemnity  and  other  compa- 
nies and  associations;  t6  act  as  agent  man- 
ager, or  other  representatives  for  InterTinsur- 
ance  or  inter-indemnlty  exchanges  or  associa- 
tions and  for  the  persons,  firms  and  corpora- 
tions composing  the  same;  and  generally  to 
do  any  and  all  things  incident  and  necessary 
to  the  carrying  out  of  the  above  purposes. 
Secondly,  That  on  July  22,  1913,  the  date  of 
the  filing  of  relator's  application  for  a  license, 
the  following  Inter-lnsurance  associations  or 
reciprocal  exchanges  had  been  llc^sed  by 
the  Superintendent  of  Insurance,  viz.:"  Here 
follows  a  list  of  tbe  names  of  a  number  of 
associations  so  licensed. 

William  J.  Jones,  of  St  Louis,  for  relator. 
John  T.  Barker,  Atty.  Gen.,  and  Ernest  A. 
Green,  Asst  Atty.  Gen.,  for  respondent 

BOND,  J.  (after  stating  the  facts  as  above) 
[1]  I.  The  pivotal  point  on  this  appeal  is 
whether  the  act  of  the  Legislature  supra,  re- 
Ued  on  by  the  relator  as  the  authority  for  the 
conduct  of  the  business  in  which  its  princi- 
pal seeks  to  engage  without  being  amenable 
to  the  insurance  laws  of  this  state  regulating 
that  business,  is  a  constitutional  enactment 
We  think  it  is  not  The  power  of  the  Leg- 
islature to  regulate  Insurance  contracts, 
whether  entered  Into  by  individuals,  associa- 
tions, or  corporations,  is  not  an  open  ques- 
tion either  on  precedent  or  principle.  R.  S. 
1909,  if  7041,  7003;  section  7008,  amended  iu 
1911  by  Session  Acts,  p.  271;  Rev.  St  1909, 
§  7099,  amended  by  Acts  1911,  p.  283. 

The  ro6t  of  this  control  Ues  In  the  para- 
mount power  of  tbe  state  to  regulate  its  in- 
ternal affairs  for  tbe  protection  and  well- 
being  of  its  citizens,  and,  to  that  end,  to  im- 
IKwe  salutary  and  equal  conditions  or  bur- 
dens on  any  trade  and  calling,  the  prosecution 
of  which  affects  the  public  wellfare.  In  the 
exercise  of  this  power,  however,  the  state 
must  make  the  same  regulations  as  to  all  the 
members  of  any  particular  class,  for  the  Con- 
stitution does  not  permit  any  discrimination 
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between  Indlvldnals  composing  a  class  of 
natural  persons  engaged  In  that  calling,  nor 
between  the  members  of  a  class  of  corporate 
insurers.  State  v.  Stone,  118  Mo.  loc.  cit  401, 
24  S.  W.  164,  25  L.  R.  A.  243,  40  Am.  St  Rep. 
38S. 

In  the  pursuance  of  that  policy  and  within 
constitutional  limitations,  the  Legislature  has 
provided  in  this  state  an  insurance  depart- 
ment, which  is  charged  with  the  duty  of  exe- 
cuting the  laws  in  relation  to  insurance  and 
Insurance  companies  doing  business  in  this 
state.  R.  S.  §  6877.  It  is  the  duty  of  that 
department  to  compel  all  persons,  whether 
natural  or  artificial,  to  observe  the  restric- 
tions and  safeguards  prescribed  by  law  for 
the  transaction  of  the  business  of  insuring 
life  or  property.  And  as  to  the  obligations 
assumed  by  such  persons  the  statute  of  this 
state  is,  to  wit:  "No  individual  or  associa- 
tion of  individuals,  under  any  style  or  name, 
shall  be  permitted  to  do  the  business  men- 
tioned In  this  chapter  within  the  state  of 
Missouri,  unless  be  or  they  shall  first  fully 
comply  with  all  the  provisions  of  the  laws  of 
this  state  governing  the  business  of  insur- 
ance."   R.  S.  1909,  §  7041. 

[2]  The  essential  elements  of  a  contract  of 
insurance  are  an  agreement,  oral  or  written, 
whereby  for  a  legal  consideration  the  promis- 
or undertakes  to  indemnify  the  promisee  if 
he  shall  suffer  a  specified  loss.  1  May  on 
Insurance,  |{  1,  2,  43;  Duff  v.  Fire  Ass'n,  129 
Mo.  loc.  dt  465,  30  S.  W.  1034;  State  v. 
Phelan,  66  Mo.  App.  loc  dt.  658.  That  the 
contract  proposed  by  the  relator  as  the  repre- 
sentative of  its  principal  were  of  this  charac- 
ter is  not  denied,  and  is  fully  proven  by  the 
terms  and  form  of  the  policy  attached  to  Its 
petition  for  the  writ. 

In  the  matter  In  hand  the  relator  is  a  cor- 
poration whldi  assumes  to  be  the  agent  with 
plenary  power  to  represent  an  association  of 
individuals,  firms,  or  corporations  known  as 
the  "Merchants'  Reciprocal  Underwriters." 
Fhls  body  is  made  np  of  such  persons,  firms, 
or  corporations  as  shall  first  accept  one  of 
its  polides  of  Insurance,  and  in  the  applica- 
tion therefor  shall  have  executed  a  power  of 
attorney  to  relator  to  underwrite  for  the  ap- 
plicant in  the  name  of  "manager,"  polides  of 
Insurance  against,  loss  or  damage  by  fire,  etc. 
In  substance,  to  do  any  and  all  things  which 
such  "manager,"  if  insurer,  could  do  of 'his 
own  initiative.  The  applicant  is  also  required 
to  appoint  the  corporate  relator  as  "manager" 
of  the  body  which  he  seeks  to  join,  and  his 
grant  of  said  power  of  attorney  is  "to  form 
part  of"  his  contract  of  Insurance  with  this 
exchange. 

By  the  term  "exdiange,"  the  policy  says, 
"is  meant"  the  persons  who  are  subscribers 
at  the  insurers'  exchange,  to  Merchants'  Re- 
dprocal  Exchange.  From  this  we  take  it  the 
general  body  has  insurers'  exchanges  at  dif- 
ferent points,  for  the  printed  application 
speaks  of  the  power  to  "transfer  the  office" 
where  the  Indemnity  contract  is  made  from 


St  Louis  to  any  other  point  Among  other 
powers  granted  to  the  "manager,"  the  right 
to  take  15  per  cent  of  the  cost;  of  insurance 
and  expenses,  from  the  funds  which  each 
member  is  to  pay,  is  not  overlooked. 

It  is  perfectly  plain,  from  the  outline  of 
the  business  which  relator  seeks  to  do  as  the 
agent  or  manager  of  all  persons  to  whom  re- 
lator shall  issue  polides,  that  it  Is  a  state- 
wide plan  with  no  other  requirements  as  to 
membership  than  that  the  applicant  shall  in- 
sure his  property  and  give  the  "manager" 
the  power  to  do  all  things,  simply  by  using 
the  name  "manager,"  which  the  member  could 
do  himself.  The  plan  provides  no  guaranty 
of  solvency  beyond  what  may  be  left  of  the 
"funds  payable  by  the  single  subscriber"  after 
the  subtraction  therefrom,  by  the  manager, 
of  his  stipulated  per  cent,  and  all  the  cost 
and  expenses  which  the  manager  may  be  put 
to  in  carrying  on  the  insurance  business. 
Moreover,  the  policy  itself  provides  that  no 
Joint  liability  shall  be  incurrable  by  the  in- 
surer, and  It  Is  not  suggested  that  the  asso- 
datlon  or  its  corporate  alter  ego  "relator" 
Is  to  be  liable  in  any  way  whatever  in  case  of 
the  accrual  of  a  right  of  action  on  one  of  the 
polides.  Indeed,  the  policy  itself  expressly 
provides  that  one -only  of  the  members  of  the 
Merchants'  Redprocal  Underwriters  shall  be 
suable  in  case  of  a  default  and  that  the 
other  members  shall  aUde  that  action  as  to 
their  separate  resiransibillty,  whldt  shall  bear 
the  same  proportion  to  the  entire  loss  which 
his  premium  bears  to  all  other  premiums 
then  in  force. 

In  order  to  enable  the  promoters  thereof  to 
carry  out  the  above  scheme,  it  was  indispen- 
sable that  the  statutes  safeguarding  the  In- 
surance should  be  repealed.  This  was  com- 
prehended, and  the  result  was  the  legislative 
act  under  which  relator  is  now  demanding 
that  its  prindpal  be  licensed  to  do  insurance 
business  in  this  state  free  from  burdens  or  re- 
strictions imposed  on  that  business  by  the 
General  Assembly.  It  is  apparent  that  un- 
less the  legislative  act  under  review  has  re- 
pealed pro  tanto  the  existing  statutes  regu- 
lating insurance,  the  Superintendent  of  In- 
surance would  violate  the  law  if  he  gave  bis 
official  sanction  to  the  business  of  relator's 
prindpal.  As  the  necessary  effect  of  the  act 
in  question  is  to  repeal  the  insurance  laws 
in  favor  of  the  persons  mentioned  in  the  act 
it  becomes  important  to  determine  if  it  was 
constitutionally  enacted. 

[3,4]  II.  Before  the  Legislature  can  enact 
a  repealatory  act  it  must  have  before  It  a  bill 
which  contains  "one  subject,"  which  "shall  be 
clearly  expressed  In  its  title."  Const  art  4,  { 
28.  This  is  a  mandatory  provision  though 
liberally  construed.  It  will  not  annul  an  act 
where  all  its  provisions  radiate  from  the 
"single  subject"  of  the  bill  and  are  within  its 
Just  scope  and  reasonable  application,  and 
where  that  subject  is  pointed  out  by  a  title 
which  is  not  designed  to  mislead  either  the 
members  of  the  Legislature  or  the  people. 
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but  wbldbi  contains  a  fidr  forecast  of  the  con- 
tents of  the  bUl.  State  ex  rel.  v.  County 
Court,  128  Mo.  427,  SO  S.  W.  103,  31  S.  W.  23 ; 
O'Conner  v.  Transit  Co.,  198  Mo.  loa  <dt.  639, 
97  S.  W.  150,  115  Am.  St.  Rep.  495,  8  Ann. 
Cas.  703 ;  State  v.  Burgdoerfer,  107  Mo.  loc. 
Clt.  30,  17  S.  W.  646,  14  L.  B.  A.  846;  aty  of 
Kansas  t.  Payne,  71  Mo.  loc.  dt  162. 

In  the  matter  In  hand  we  need  not  consid- 
er any  question  of  unity  of  subject  In  the 
body  of  the  bill,  for  the  ftiult  with  this  act 
lies  in  the  fact  that  the  title  does  not  "dear- 
ly express"  the  subject  of  the  bill.  A  sim- 
ple glance  at  the  enacting  clause  of  the  bill 
shows  that  It  was  fashioned  so  as  to  abro- 
gate the  application  of  the  Insurance  laws 
to  every  policy  Issued  In  this  state  to  a  person, 
firm,  or  corporation  who  should  become  a 
member  of  the  body  Issuing  the  policy.  Such 
a  business  would  necessarily  accommodate  It- 
self to  the  demand  for  Insurance  of  a  large 
percentage  of  the  dtlzens  of  this  state.  To 
put  In  operation  It  was  necessary,  bowerer, 
to  repeal  the  existing  statutes  governing  In- 
surance, and  the  body  of  the  bill,  if  valid,  ao' 
compUshes  that  object  But  it  does  not  do 
so  openly.  It  resorts  to  the  device  of  stat- 
ing what  Is  not  true  (except  this  statute  can 
be  held  to  make  It  true)  that  contracts  of  In- 
demnity made  for  fire  losses  or  other  dam- 
ages to  property  are  not  insurance  contracts, 
and  hence  shall  not  "be  subject"  to  the  In- 
surance laws  of  this  state.  Or  to  put  the 
matter  in  another  form,  the  bill  provides  that 
Insurance  is  not  Insurance. 

Conceding  the  power  of  the  Legislature, 
the  absent  constitutional  restrictions,  to 
cliange  or  abolish  any  rule  or  prlndple  of 
law,  still  its  act  in  so  doing  must  be  by  a  bill 
whose  title  shall  truthfully  describe  its  ob- 
ject It  is  as  clear  as  consciousness  that  no 
title  would  perform  that  office  if  it  stated  the 
bill  to  wlilch  it  was  prefixed  was  one  to  "de- 
fine" certain  Insurance  contracts,  and  the 
body  of  the  bill  undertook,  not  to  alter  the 
legal  rights  and  liabilities  of  the  parties  to 
such  contract  hut  simply  to  exempt  them 
from  the  application  of  laws  governing -sim- 
ilar contracts.  In  such  a  case  the  bill  would 
define  nothing.  A  definition  means  to  state 
in  other  words  the  meaning  of  certain  terms 
or  language.  The  bill  under  review  did  not 
set  forth  the  mieaning  of  the  terms  "indemni- 
ty contracts,"  nor  did  it  explain  that  they 
were  synonymous  with  Insurance  contracts 
as  has  been  universally  adjudged.  On  the 
contrary,  the  bill  in  question,  Instead  of  so 
defining  the  "Indemnity  contracts"  mention- 
ed in  its  title,  bluntly  destroyed  the  deflnlUon 
attached  to  them  by  law  and  gave  no  other. 
This  was  in  clear  and  direct  contradiction 
to  the  words  contained  in  the  title  to  the  bill, 
for  they  pointed  out  the  sole  object  of  the 
bill  to  I>e  the  "defining"  of  certain  classes  of 
indemnity  contracts. 

The  Constitution  says  that  the  subject  "of 
the  bill"  shall  be  "clearly  expressed"  In  its 
title.    Mo  liberality  of  construction  or  breadth 


of  Interpretation  could  bring  the  subject  of 
this  bill  within  tlie  natural  meaning  and  scope 
of  the  words  of  its  title.  The  only  effect  of  the 
enacting  terms  of  the  bill  was  to  exempt  cer- 
tain contracts—which  were  insurance  con- 
tracts— by  miscalling  them,  from  the  burden 
imposed  upon  that  business  by  the  policy  of 
the  state.  The  bill  did  not  seek  in  any  wise 
to.  alter  the  intrinsic  character  or  legal  effica- 
cy of  such  contracts.  It  contemplated  that 
their  full  obligations  remain  unchanged.  Its 
only  purpose  was  to  dedare  that  tlie  "mak- 
ing" of  them  "shall  not  constitute  insurance 
business."  It  la  incontrovertible  that  it  was 
the  aim  of  the  act  not  to  abolish  insurance 
business,  but  to  enable  certain  persons  to 
carry  it  on  free  from  the  supervision  of  tpat 
department  of  government  and  released  from 
application  of  the  general  statutes  which  are 
designed  to  enforce  and  secure  for  the  bene- 
fit of  the  people  contracts  of  Insurance  made 
with  them  against  loss  to  their  property  by 
fire  or  otherwise. 

If  the  constitutional  requirement  that  the 
title  to  any  bill,  other  ttian  appropriation 
bills,  shall  "dearly  express"  the  one  subject 
with  which  its  enacting  clause  proposes  to 
deal,  can  be  contravened,  then  in  our  Judg- 
ment that  has  been  done  in  this  case.  We 
therefore  conclude  that  the  act  of  1911  (Ses- 
sions Acts,  p.  301)  now  under  review  was 
foisted  upon  the  Legislature  and  adopted  by 
it  in  the  face  of  the  Constitution,  and  hence 
did  not  become  a  law  of  this  state. 

[I]  III.  The  same  condusion  necessarily 
follows  when  the  act  under  review  is  consid- 
ered in  relation  to  the  limitation  of  the  pow- 
er of  the  Legislature  to  enact  spedal  laws  of 
a  particular  kind.  The  Constitution  deals 
with  this  subject  in  article  4,  i  63,  and  subse- 
quent paragraphs,  Indudlng,  to  wit:  (33) 
Nor  shall  the  General  Assembly  "Indirectly 
enact  such  spedal  or  local  laws  by  the  par- 
tial rq)eal  of  a  general  law."  From  the 
terms  of  the  act  of  the  Legislature  and  by 
the  admitted  facts  it  appears  that  the  bene- 
ficiaries are  to  be  associations  made  up  of  the 
particular  individuals,  firms,  or  corporations 
which  shall  make  the  forms  of  contracts  of 
insurance  hereinbefore  described,  and  the 
benefits  of  the  bill  are  restricted  to  the  special 
members  of  this  particular  assodatlon.  The 
parties  to  all  other  forms  of  insurance  con- 
tracts are  denied  the  spedal  exemption  from 
the  laws  regulating  that  business  which  is  ac- 
corded to  the  benefldaries  of  the  present  bill, 
and  this  discrimination  is  eCTected  by  the  ex- 
act method  prohibited  by  the  Constitution,  in 
this,  that  the  bill  under  review,  if  valid, 
would  amount  to  "the  partial  repeal  of  a 
general  law,"  and  thereby  "Indirectly"  enact 
a  spedal  law  for  the  benefit  of  the  spedal 
contract  makers  mentioned  in  the  bill.  That 
the  Legislature  cannot  in  this  way  violate 
the  prohibition  of  the  Constitution  against 
the  enactment  of  spedal  laws  lias  been  re- 
peatedly held.  Henderson  v.  Koenig,  168 
Mo.  loa  dt  371,  68  S.  W.  72,  67  L.  R.  A  659; 
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State  ex  Inf.  ▼.  Insurance  Co.,  ISO  Mo.  loc 
cit  1S5,  61  S.  W.  418;  In  re  Fluckes,  167  Mo. 
loc.  dt  132,  67  S.  W.  545,  51  L.  R.  A.  176,  80 
Am.  St  Rep.  619. 

In  conformity  wltb  these  views,  the  writ 
hereinbefore  granted  by  us  Is  quashed.  All 
concur,  except  WOODSON,  J.,  who  dissents 
as  to  paragraph  1  and  concurs  In  paragraphs 
2  and  3  and  In  result,  and  excepting  LAMM, 
C.  J.,  and  BROWN,  J.,  who  concur  in  every- 
thing except  what  is  said  in  approval  of  the 
Henderson  Case. 


KEELINE  T.  SEALX  et  al.    (No.  16.485.) 

(Supreme  Court  of  Missouri,  DiTision  No.  1. 

April  2,  1914.     Rehearing  Denied 

AprU  13, 1014.) 

1.  Homestead    (S    167*)— Cowvkyances— Ef- 
fect. 

Wliere  a  homestead  claimant  conveyed  the 
property  to  P.,  who  thereafter  reconveyed  the 
same  to  claimant,  and  there  was  no  independ- 
ent consideration  for  either  deed,  they  did  not 
disturb  the  continuity  of  homestead,  nor  aSect 
the  claimant's  homestead  exemption. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  331,  882 ;  Dec.  Dig.  S  167.*] 

2.  Homestead  (i  6*)— Exemption— Constbtto- 

TION. 

Statutes  granting  homestead  exemption  are 
intended  to  protect  toe  homes  of  the  poor  and 
financially  unfortunate,  and  should  be  liberally 
construed. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  7 ;  Dec  Dig.  {  5.*] 

3.  Homestead    ({  216*)  — Exemptiohs  — IN- 

STBUCTIOMS. 

An  instruction  that  the  judgment  by  E. 
against  J.  became  a  lien  on  her  real  estate  from 
the  date  of  its  rendition,  imless  the  jury  found 
that  such  real  estate  was  her  homestead,  and 
"continued  so  to  be  for  three  years  from  that 
date,"  and  that  any  sale  or  transfer  thereof  by 
J.  during  such  three  years  did  not  affect  the  lien, 
but  the  purcliaser  took  subject  thereto,  and,  un- 
less the  land  was  her  homestead  as  stated  in  the 
instructions,  it  was  subject  to  the  levy  regardless 
of  the  transfers,  was  erroneous,  as  misleading 
the  jury  to  believe  that  unless  the  land  was 
J.'s  homestead  during  the  entire  three  years,  it 
was  subject  to  levy  and  sale  at  any  time  during 
that  period. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §§  400-403;   Dec.  Dig.  f  216.*] 

4.  Homestead   (S  216*) — Abandonment— Re- 
moval—Presumption — Instructions. 

An  instruction  that  the  removal  of  the 
debtor  from  the  property  in  controversy  which 
she  claimed  as  her  homestead  constituted  a  pri- 
ma facie  case  of  abandonment  and  raised  a  pre- 
sumption against  the  claim  of  homestead,  and 
placed  on  her  the  burden  of  showing  an  in- 
tention to  return,  which  must  be  rebutted  be- 
fore such  claim  can  be  successfully  asserted,  and 
it  must  be  shown  that  the  removal  was  only 
temporary  with  an  evident  intention  of  reoceu- 
C  pancy,  was  erroneous  and  prejudicial,  where  the 

circumstances  surrounding  the  debtor's  removal 
from  the  property  in  themselves  Indicated  no 
intention  on  her  part  not  to  return. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {$  400^03;   Dec.  Dig.  S  216.*] 

6.  Homestead    ({  216*) — Abandonment— In- 
tention to  Return— Instbucitons— Modi 
fication. 

On  an  issue  as  to  abandonment  of  a  home- 
stead, defendants  requested  an  instruction  that 


if  the  jury  believed  that,  when  the  debtor  left 
the  premises  and  went  to  a  hotei,  she  intended 
to  return,  and  at  all  times  thereafter  until  she 
sold  the  premises  to  her  father  intended  to  re- 
turn and  make  the  same  her  home,  then  she  did 
did  not  abandon  the  property  in  the  legal  sense. 
The  court  gave  the  instruction,  after  adding 
thereto  a  clause  that  in  finding  whether  there 
was  an  abandonment  of  certain  other  property 
as  well  as  that  in  controversy,  the  jury  should 
find  the  question  of  her  intent  or  nonintcnt  to 
return  to  "these  places  and  make  them  her 
home  from  all  the  facta  and  circumstances  in 
th^  case."  Held,  that  such  modification  was 
erroneous,  as  including  property  not  in  contro- 
versy, and  also  permitting  the  jury  to  deter- 
mine the  question  from  the  "facts  and  circum- 
stances" instead  of  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §§  400-403;   Dec.  Dig.  (  216.*] 

6.  Trial    (S   234*)— Evidence— Limitation— 
Instructions. 

Where,  in  an  action  involving  the  abandon- 
ment of  a  debtor's  homestead,  the  court  admit- 
ted evidence  indicating  that  she,  after  removing 
from  the  property,  had  conducted  a  bawdy- 
house  solely  as  bearing  on  her  credibility,  an 
instruction  authorizing  the  jury  to  consider  such 
proof  on  the  question  of  abandonment  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  634-538,  566;   Dec.  Dig.  {  234.*] 

7.  Trial   f|  236*)— Instructions— Cbedibii,- 
ITT  OF  Witnesses. 

Where,  in  an  action  involving  a  debtor's 
abandonment  of  a  homestead,  evidence  had  been 
admitted  to  affect  her  credibility  indicating  that 
after  she  had  removed  from  the  homestead,,  she 
had  operated  a  bawdyhouse,  an  innuendo  and 
suggestion  had  been  relied  on  in  the  presenta- 
tion of  the  case  to  attack  the  character  of  her 
business,  an  instruction  that  in  determining 
the  credibility  of  witnesses,  the  jury  "will"  con- 
sider the  witness'  interest  if  any,  in  the  result 
of  the  trial,  his  or  her  relation  or  feelings  to- 
wards the  parties,  the  probability  of  his  or  her 
statements,  as  well  as  the  facts  and  circum- 
stances in  evidence,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  531-533 ;   Dec.  Dig.  §  236,*] 

Graves,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jackson  C^n- 
ty ;  R.  B.  Middlebrook,  Judge. 

Action  by  Oscar  Keeline  against  Fred  Sca- 
ly and  Mary  P.  Shawhan,  for  herself  and  as 
executrix  of  George  H.  Shawhan,  deceased. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

Ejectment  for  a  house  and  40-foot  lot  in 
Kansas  City  designated  in  the  briefs  of  coun- 
sel as  2536  Agnes  avenue,  and  for  short  the 
"Agnes"  property.  The  common  source  of 
title  is  Margaret  L;  Johnston.  Plalntltt 
claims  through  a  sheriff's  deed  to  himself, 
dated  June  7, 1900,  in  pursuance  of  a  sale  an- 
der  execution  Issued  March  23,  1900,  upon  a 
judgment  of  the  Jackson  circuit  court  recover- 
ed by  E.  H.  Evans  against  the  said  Margaret 
L.  Johnston,  September  29, 1906,  for  $1,641.25. 
This  judgment  was  founded  upon  a  promis- 
sory note  dated  March  2,  1905,  for  $1,500, 
with  interest  at  6  per  cent  iter  annum,  prin- 
cipal and  interest  payable  in  installments  of 
$50  per  month  bet^ning  May  1,  1906.  An- 
other sheriff's  deed  was  introduced  by  plain- 


*For  other  cases  see  same  topic  and  lecUon  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key-No.  8«rlM  4b  Rep'r  ladozw 
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tiff  on  tbe  trial,  dated  March,  1906,  founded 
upon  a  judgment  by  a  Justice  of  tbe  peace, 
rendered  December  19,  1905,  for  $218.76  upon 
a  promissory  note  from  Mrs.  Johnston  to  F. 
H.  Brans  of  the  same  date  for  $215.  Also  a 
quitclaim  deed  from  Evans  to  plaintiff,  date 
not  in  the  record,  but  recorded  July  23,  1906. 
This  last  sheriff's  deed  is  the  same  in  ques- 
tion in  case  Ko.  15,613,  of  the  same  title  as 
this,  determined  at  this  term,  and  will  not  be 
noticed  further.  Plaintiff  also  Introduced  a 
warranty  deed  dated  March  29,  1905,  and  re- 
corded the  same  day,  from  Mrs.  Johnston  to 
MoIIle  J.  Page,  conveying  the  same  land,  and 
a  deed  from  MolUe  J.  Page  to  Mrs.  Johnston 
dated  March  30,  1905,  and  recorded  August 
17, 1905,  conveying  same  land,  both  subject  to 
deed  of  trust  to  Powell,  trustee,  for  $1,750. 

The  defense  Is  founded  entirely  upon  the 
assertion  that,  at  the  time  of  the  creation  of 
tbe  debt  for  which  the  Evans  Judgment  was 
rendered,  and  continuously  up  to  January  16, 
1907,  when  she  conveyed  to  George  H.  Shaw- 
han,  her  father,  the  land  in  question  was  the 
homestead  of  Mrs.  Johnston.  It  was  formal- 
ly admitted  upon  the  trial  that  it  did  not  ex- 
ceed in  value  or  quantity  the  amount  allowed 
by  statute  to  the  head  of  a  family  as  a  home- 
stead, and  there  was  no  question  raised  as  to 
the  fact  that  Mrs.  Johnston,  from  about  June 
20,  1904,  up  to  some  time  in  April,  1905,  re- 
sided in  tbe  six-room  house  upon  the  lot  with 
her  son,  then  about  ten  years  old.  They  con- 
tinued to  live  there  until  some  time  in  April, 
1905.  At  about  the  time  she  purchased  the 
house  and  moved  into  it,  she  brought  suit 
against  her  husband,  John  P.  Johnston,  for 
divorce,  and  obtained  it  in  October  or  Novem- 
ber of  the  same  year.  The  plaintifTs  conten- 
tion is  that,  at  the  time  she  left  the  house  in 
the  spring  of  1905,  or  at  some  future  time 
previous  to  her  conveyance  to  her  father,  she 
abandoned  it  as  a  homestead,  so  that  the  Uen 
of  the  Evans  Judgment  attached  and  the  title 
passed  by  the  sale  under  the  Evans  Judg- 
ment The  abandonment  Is  denied  by  the 
defendants,  and  this  constitutes  the  onljr  is- 
sue made  in  the  case. 

Mrs.  Johnston  purchased  the  property 
from  Mollle  J.  Page,  taking  a  warranty  deed 
therefor  dated  June  17, 1904,  in  which  the  con- 
sideration was  expressed  to  be  $3,750,  and  sub- 
ject to  a  deed  of  trust  secured  by  the  grantor 
June  16,  1904,  to  George  A.  Welsh,  in  trust 
to  secure  to  the  City  Lot  Company  the  pay- 
ment of  a  promissory  note  of  that  date  for 
$1,750,  due  five  years  after  date,  with  semi- 
annual Interest  coupons  for  the  interest  at 
6  per  cent;  also  to  another  deed  of  trust  of 
the  same  date  from  the  same  grantor  to 
Walter  A.  Powell,  In  trust  to  secure  the 
payment  to  Lillian  O.  B.  Didil  of  a  c<A- 
lateral  promissory  note  securing  notes  pay- 
able as  follows:  $25  on  or  before  July  15, 
1904;  $25  on  or  before  August  15,  1904;  $250 
on  or  before  September  15,  1904 ;  and  $1,450 
in  monthly  Installments  of  $25  each,  payable 
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on  or  before  the  15tb  day  of  October,  1904, 
and  on  or  before  the  15th  day  of  each  succeed- 
ing month  thereafter  untU  the  whole  amount 
is  paid,  with  interest  on  each  installment  at 
6  per  cent  per  annum,  payable  at  maturity. 
On  November  29,  1905,  Mrs.  Johnston  placed 
a  third  deed  of  trust  upon  the  land  to  secure 
the  payment  to  Joseph  E.  Brown  of  21  prom- 
issory notes  each  for  the  sum  of  $54,  falling 
due  monthly. 

Mrs.  Johnstcn,  in  1889,  married  one  Lack- 
ey, from  whom  she  secured  a  divorce  after 
having  lived  with  him  about  four  years.  Her 
only  children  were  born  of  this  marriage; 
the  elder,  a  daughter,  who  has  lived  with  her 
grandparents  a  greater  part  of  the  time  since 
her  birth,  and  was  educated  by  them,  and  the 
son,  Edgar  bom  soon  after  the  divorce.  She 
afterwards  married  one  Spencer,  who  lived 
with  her  in  her  house  at  Lone  Jack,  in  Jack- 
son county,  about  a  year,  and  then  they  went 
to  Independence,  and  finally  to  Kansas  Oty, 
where  she  was  divorced  from  him  In  1899. 
Her  mother,  Mrs.  Shawhan,  had  started  a 
rooming  and  boarding  house  at  710  East 
Fourteenth  street,  and,  when  her  parents 
left  Kansas  C3ty  and  went  to  Weston  to  live 
in  1900,  Mrs.  Johnston  took  it,  Uved  there 
with  her  son,  and  ran  it  until  about  two 
weeks  before  she  purdiased  the  Agnes  prop- 
erty, when  she  sold  the  furniture  which  had 
been  left  in  the  house  by  her  mother,  and 
vacated  it 

After  the  divorce  Johnston  brought  Evans, 
said  to  be  the  owner  of  the  East  End  Hotel, 
out  to  the  Agnes  avenue  house,  accompanied 
by  J.  C.  BUss,  a  cattle  killer  at  one  of  the 
I>acklng  houses,  to  see  about  the  purchase  of 
that  hostelry.  They  all  told  her  it  was  a 
good  place,  and  she  could  make  some  money 
there,  and  she  bought  it,  giving  Evans  the 
note  upon  which  this  Judgment  was  rendered, 
and  the  note  for  $215,  upon  which  the  Jus- 
tice's judgment  we  have  already  referred 
to  was  founded. 

Of  this  "purchase"  Mr.  Bliss  says  in  his  tes- 
timony: "I  was  connected  with  the  purchase 
of  the  East  End  Hotel  in  March,  1905,  taking 
a  partnership  there.  I  purchased  with  Mrs. 
Johnston.  I  knew  her  husband,  John  P. 
Johnston.  At  the  time  of  that  purchase  it 
was  understood  that  Johnston  was  to  be  the 
manager  of  the  place,  and  that  another  man, 
named  Joe,  was  to  be  the  bar  manager.  At 
the  time  of  the  purchase  Mrs.  Johnston  was 
living  on  Agnes  avenue;  b\it  I  do  not  re- 
member the  number.  I  went  out  there  to 
see  her  about  this  purchase  with  Mr.  Gear, 
and  Mr.  Evans,  and  Mr.  Johnston,  before  she 
bought  the  place.  Mrs.  Johnston  did  not 
come  down  to  the  place  immediately  after  its 
purchase;  but  she  did  come  there  about  six  or 
eight  weeks  after,  as  far  as  I  can  recollect' 
The  occasion  of  her  going  down  there  was 
that  the  place  was  not  running  along  satis- 
factorily. There  was  a  disagreement  between 
the  parties  outside  of  myself,  and  she  thought 
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she  would  go  down  there  and  try  to  look  after 
affairs.  The  disagreement  was  that  the  bar- 
tender was  getting  all  the  change.  There 
was  nothing  coming  In.  Between  Johnston 
and  him  it  was  the  first  up  the  best  off. 
I  had  a  monetary  interest  in  tliat  hotel.  I 
paid  over  my  money  in  the  presence  of  Mr. 
Brans  and  Mr.  Gear.  I  supposed  Evans  own- 
ed the  property.  I  do  not  know  that  Mrs. 
Johnston  gave  these  notes  for  the  purchase 
price  of  the  place.  I  never  gave  any  notes. 
What  little  I  paid  was  in  cash.  I  had  room- 
ed there  at  the  hotel  for  six  or  eight  months. 
I  was  not  then  married,  but  am  now.  •  •  • 
I  did  not  continue  in  that  business  down 
there  as  long  as  Mrs.  Johnston  did  for  the 
reason  that  there  was  nothing  coming." 

Mrs.  Johnston  stated,  in  substance:  That 
she  went  into  the  East  End  Hotel  to  make 
money  to  i>ay  the  Indebtedness  on  the  Agnes 
house.  That  things  went  so  badly  there  that 
she  was  compelled  to  go  down ;  she  could  not 
manage  it  by  going  down  there  in  the  day- 
time and  back  to  the  Agnes  house  at  night, 
and  moved  down  there  in  April,  taking  fur- 
niture for  .two  bedrooms.  She  left  some  of 
the  furniture  with  Mrs.  Stearns,  her  next 
door  neighbor,  and  some  of  it  In  the  Agnes 
house.  She  had  found  In  the  fall  of  1905 
that  she  could  not  make  It  go  in  the  hotel 
and  gave  it  up  October  1,  1905,  surrendering 
the  house  to  Mr.  Evans  at  the  request  of  Mr. 
Winston,  his  agent,  who  told  her  that  it 
would  save  her  a  great  deal  of  trouble,  "and 
Mr.  Evans  also,"  and  storing  her  stuff.  She 
bad  no  roomers  to  go  back  to  Agnes  with. 
She  tried  and  could  get  none,  and  about  Oc- 
tober 10th  went  to  1305  Summit  street,  where 
she  kept  rooms  about  two  months.  She  then 
went  to  309  East  Twelfth  street,  between 
McGee  and  Oak  streets,  which  she  called  the 
Alta  Vista.  She  remained  at  that  place  11 
months  and  20  days,  moving  because  the  po- 
lice gave  an  order  tbat  all  rooming  houses 
between  Orand  avenue  and  Oak  street  should 
move.  She  stored  her  things  and  went  to 
the  Monarch  Hotel,  where  she  remained 
about  a  month.  She  then  took  the  rooming 
and  boarding  house  at  701  East  Twelfth 
street,  into  which  she  moved  January  20, 
1907.  Her  father  testified  that  she  had  never 
called  on  him  for  money  tbat  she  did  not  get 
it.  That  she  had  talked  with  him  about  going 
to  the  East  End  Hotel  to  make  money  to 
pay  out  the  Agnes  property,  and  he  had  ad- 
vised her  not  to  try,  because  the  debt  was 
too  big.  Just  before  making  the  deed  she 
told  him  that  she  had  to  give  up;  she  could 
not  make  it  go  there;  there  was  too  much 
incumbrance ;  that  she  had  got  all  the  money 
from  him  tbat  she  ought  to  get,  and.  If  he 
,«rouId  take  the  mortgage  off  her  hands,  she 
would  make  him  a  deed  to  it.  This  arrange- 
ment was  made.  Mr.  Sbawhan  paid  off  the 
Incumbrance  on  the  property  and  paid  or 
allowed  ber,  on  account  of  advancements  he 


had  made,  enough  to  make  up  the  considera- 
tion of  the  deed,  $3,750. 

Having  removed  to  a  place  east  of  Oak 
street,  she  was  placed  by  the  police  on  what 
the  plaintiff's  attorneys  designate  the  fine 
list,  and  was  assessed  a  regular  monthly 
fine,  which  she  paid  for  the  months  of  June, 
July,  and  August,  and  possibly  September, 
the  month  before  she  moved  out.  This  was 
a  process  which  the  attorneys  called  being 
"fined  by  the  police."  The  evidence  that  It 
was  done  after  the  conveyance  to  Mr.  Saw- 
han  was  offered  and  admitted  as  bearing 
upon  the  credibility  of  the  witness. 

The  deeds  made  between  Mra.  Page  and 
Mrs.  Johnston  March  29  and  30,  1905,  were 
without  consideration,  except  so  far  as  each 
constituted  a  consideration  for  the  other.  It 
Is  not  contended  in  briefs  or  argument  that 
they  Interfered  with  the  continuity  of  the 
homestead. 

The  following  instructions  were  g^ven  for 
the  plaintiff,  over  the  objections  of  defend- 
ants, and  exceptions  duly  saved: 

(2)  "Tou  are  Instructed  that  under  the  law 
and  the  undisputed  evidence  In  this  case  the 
judgment  obtained  by  F.  H.  Evans  against 
Margaret  Johnston  became  a  lien  on  the  real 
estate  of  Margaret  Johnston  from  the  date  of 
its  rendition,  to  wit,  September  29,  1906,  un- 
less you  find  that  said  real  estate  was  her 
homestead  as  stated  in  these  instructions  and 
continued  so  to  be  for  three  years  from  that 
date  and  that  any  sale  or  transfer  of  any 
real  estate  by  Margaret  Johnston  during  said 
three  years  did  not  affect  said  lien,  but  that 
the  purchaser  or  grantee  took  such  real 
estate  subject  to  such  lien,  and  that  unless 
you  find  that  said  real  estate  was  her  home- 
stead as  stated  in  these  Instructions,  such 
real  estate  was  subject  to  levy  and  sale  un- 
der execution  to  satisfy  said  Judgment  at 
any  time  within  said  three  years  regardless 
of  such  transfers." 

(3)  "Tou  are  instructed  that,  under  the 
law  and  the  evidence  in  this  case,  if  you  be- 
lieve that  at  one  time  Mrs.  Margaret  John- 
ston, otherwise  known  as  Margaret  Lackey 
had  a  homestead  in  the  property  In  controver- 
sy, but  that  at  any  time  thereafter,  and  be- 
fore parting  with  the  title  thereto,  she  re- 
moved therefrom,  and  at  any  time  prior  to 
January  16,  1907,  she  ceased  to  have  any  in- 
tention of  returning  thereto,  then  you  must 
find  for  the  plaintiff." 

(5)  "The  Jury  are  Instructed  that  the  in- 
tention to  return,  by  which  the  homestead 
rights  are  preserved,  must  be  formed  at  the 
time  the  removal  occurs.  A  subsequent  un- 
executed intention  to  resume  possession 
would  not  have  the  effect  to  restore  the 
right  to  hold  the  property  as  a  homestead. 

(7)  "Tou  are  instructed  that,  in  determin- 
ing whether  or  not  Mrs.  Johnston  had  a  fixed 
intention  of  returning  to  the  property  after 
moving  away,  you  may  take  Into  considera- 
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tion  tbe  business  or  businesses  and  occupa- 
tion engaged  in  by  her  after  leaving  the 
premises  in  Question,  as  well  as  all  the  facts 
and  circumstances  In  the  case." 

(8)  "The  removal  of  Mrs.  Johnston,  other- 
wise known  as  Mrs.  Lackey,  from  the  prop- 
erty In  controversy,  If  it  was  a  homestead, 
constitutes  a  prima  facie  case  of  abandon- 
ment of  tbe  homestead,  and  raises  a  pre- 
sumption against  the  claim  of  homestead, 
and  puts  the  burden  of  proof  on  her  of  show- 
ing an  intention  to  return,  which  must  be 
rebutted  before  such  claim  can  successfully 
be  asserted;  and  it  must  be  shown  that  the 
removal  was  only  temporary  in  Its  nature, 
and  with  the  coincident  Intention  of  reoccn- 
pancy,  and.  If  you  believe  that,  when  Mrs. 
Johnston  removed  from  the  premises  in  con- 
troversy, the  removal  was  not  temporary  In 
its  nature,  and  that  she  did  not  at  that  time 
have  a  fixed  Intention  of  reoccupying  the 
premises,  she  has  In  law  abandoned  her 
homestead,  and  you  must  find  a  verdict  for 
the  plaintiff." 

(9)  "You  are  instructed  that  a  homestead 
may  be  abandoned,  and  that,  whenever  a 
homestead  is  left  with  no  Intention  of  return- 
ing to  it,  it  Is  considered  as  abandoned ;  and, 
If  you  believe  that  previous  to  the  time  she 
parted  with  title  thereto  Mrs.  Johnston  had 
left  the  property  in  dispute,  having  no  fixed 
intention  at  the  time  she  left  it  of  returning 
to  it,  she  Is  considered  as  having  at)andoned 
tbe  premises  as  a  homestead,  and  in  such  case 
you  must  render  tbe  verdict  in  favor  of  the 
plaintiff." 

(10)  "The  Jury  is  further  instructed  that, 
if  In  this  case  you  believe  that  Mrs.  Johnston, 
otherwise  known  as  Mrs.  lAckey,  had  at  one 
time  a  homestead  right  In  the  property  In 
controversy,  and  that  prior  to  the  time  she 
parted  with  the  title  thereto  she  left  the 
property  with  an  intention  existing  at  that 
time  to  return  to  it  in  the  future,  but,  after 
leaving  the  property,  and  before  parting  with 
her  title  thereto,  she  atmndoned  her  inten- 
tion of  returning  to  It,  then  you  are  instruct- 
ed that  she  could  not  thereafter  revive  any 
homestead  rights  in  such  property,  but  that 
plaintiff's  Judgment  Hen  attached  to  said 
property,  freed  from  any  such  claim." 

(11)  "The  Jury  are  instructed  that  they 
are  the  sole  Judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to 
their  testimony.  In  determining  such  credi- 
bility and  weight,  tiiey  wiU  take  Into  consid- 
eration tbe  character  of  the  witness,  his 
or  her  manner  on  the  stand,  bis  or  her  in- 
terest, if  any,  in  the  result  of  the  trial,  his 
or  her  relation  to  or  feeling  towards  the 
parties,  tbe  probability  of  his  or  her  state- 
ments, as  well  as  all  the  facts  and  circum- 
stances In  evidence.  In  this  connection  you 
are  further  Instructed  that,  if  you  believe 
that  any  witness  has  knowingly  and  will- 
fully sworn  falsely  to  any  material  fact,  you 


are  at  liberty  to  reject  all  or  any  portion  of 
such  witness'  testimony." 

(12)  "You  are  Instructed  that  only  a  house 
keeper  or  head  of  a  family  can  claim  a  home- 
stead right,  and  that  such  right  ceases  the 
moment  such  claimant  ceases  to  be  a  house- 
keeper or  head  of  a  family.  By  housekeeper 
Is  meant  one  who  keeps  a  house  to  use  as 
a  residence  for  himself  or  herself,  and  his 
or  her  family,  and  by  head  of  a  family  Is 
meant  one  who  controls,  supervises,  or  man- 
ages the  affairs  about  the  house,  and  by  fam- 
ily is  meant  more  than  one  person  who  live 
in  one  house  under  one  head." 

The  defendants  asked  for  the  following 
Instruction,  which  the  court  refused : 

(7)  "If  you  believe  from  the  evidence  In 
this  case  that,  at  tbe  time  Margaret  L.  John- 
ston conveyed  the  premises  In  controversy  In 
this  action  to  Mollie  J.  Page,  to  wit,  March 
29,  1905,  the  same  constituted  the  homestead 
of  Mrs.  Johnston,  as  other  instructions  given 
you  herewith  declare  to  be  requisite  to  tbe 
existence  of  a  homestead,  that  said  premises 
were,  in  part,  paid  for  with  the  proceeds  of 
the  sale  of  the  Lone  Jack  property  owned  by 
her,  and  that  said  Lone  Jack  property,  at 
the  time  of  the  purchase  of  the  premised  In 
question  by  Mrs.  Johnston,  was  the  home- 
stead of  Mrs.  Johnston,  according  to  the  def- 
inition of  a  homestead  given  In  the  other  In- 
structlona,  and  that,  on  the  same  day  and  at 
the  same  time  that  Mrs.  Johnston  delivered 
the  aforesaid  deed  to  MolUe  J.  Page,  said 
Mollle  J.  Page  executed  and  delivered  to  Mrs. 
Johnston  a  deed  conveying  said  premises' 
back  to  Mrs.  Johnston,  and  that  tbe  convey- 
ance from  Mrs.  Johnston  to  said  Mollle  J. 
Page,  and  from  said  Mollle  J.  Page  back  to 
Mrs.  Johnston,  was  for  the  sole  purpose  of 
protecting  Mrs.  Johnston  against  a  claim  of 
the  former  husband  of  Mrs.  Johnston  to  or 
In  said  premises,  then  tbe  conveyance  there- 
of from. Mrs.  Johnston  to  said  Mollie  J. 
Page,  and  from  said  Mollie  J.  Page  back  to 
Mrs.  Johnston,  had  no  effect  whatever  upon 
tbe  homestead  right  of  Mrs.  Johnston. In  and 
to  said  premises,  if  you  find  from  the  evi- 
dence that  she,  at  that  time,  had  such  home- 
stead rights." 

Also  the  following,  which  were  by  the 
court,  against  defendants'  objection  and  ex- 
ception, modified  by  the  insertion  and  addi- 
tion of  the  words  In  italics,  and  the  striking 
out  of  the  words  in  parentiieses: 

(3)  "You  are  instructed  that,  if  you  believe 
from  the  evidence  in  this  case  that  in  the 
summer  or  fall  of  1904  Margaret  L.  Johnston 
had  a  husband  and  two  children,  that  she,  at 
that  time,  occupied  the  premises  In  contro- 
versy in  this  action  as  her  home,  that  at 
the  time  of  such  occupancy,  and  during  all  of 
the  times  during  her  marriage  with  her  then 
husband,  Johnston,  he,  the  said  Johnston, 
did  not  own  or  claim  a  homestead  for  the 
protection  of  bis  own  property,  then  said 
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premises,  at  that  time,  became  and  were  the 
homestead  of  said  Margaret  L.  Johnston, 
within  the  meaning  ot  the  law,  »o  far  as  the 
and  not  her  husband's  being  entitled  to  daim 
a  homestead  is  concerned." 

(4)  "If  yon  believe  from  all  the  evidence  in 
this  case  that,  when  Mrs.  Johnston  left  the 
premises  in  controversy  and  went  to  the  East 
End  Hotel,  she  had  the  intention  to  return  to 
said  premises  which  she  left,  and  that  she, 
at  all  times  thereafter  until  she  sold  said 
premises  to  her  father,  had  the  intention  to 
return  thereto  and  make  the  same  her  home, 
then  she  did  not  abandon  the  same  in  the 
sense  of  the  law.  In  finding  whether  there 
icat  an  abandonment  by  Mrs.  Johnston  of 
the  Lone  Jack  ana  Kansas  City  properties, 
you  will  find  the  question  of  her  intent  or 
non^tenft  to  retwm  to  these  places  and  make 
them  her  tiome  from  all  the  facts  and  cir- 
cumstances in  the  case." 

(6)  "If  you  believe  from  the  evidence  that 
the  house  and  lot  In  controversy  were  the 
homestead  of  Mrs.  Johnston  on  the  16th  day 
of  January,  1907,  and  that  the  same  had  been 
her  homestead,  as  the  existence  of  a  home- 
stead is  defined  and  declared  necessary  in 
other  instructions  given  you  herewith,  then 
she  had  a  perfect  right  to  sell  and  convey  the 
same  to  her  father,  the  defendant  Shawhan, 
or  to  any .  one  else,  and  the  sheriff's  deed 
thereto,  under  which  the  plaintiff  claims, 
(is  void.)  would  not  affect  the  conveyance  in 
any  wav." 

Wilson  &  Wilson  and  George  W.  Day,  of 
Kansas  City,  for  appellants.  Haff,  Meservey, 
German  &  Michaels,  of  Kansas  City,  for  re- 
spondent. 

BROWN,  G.  (after  stating  the  facts  as 
above).  1.  The  clearing  away  of  some  of  the 
debris  accumulated  during  the  trial  and  ar- 
gument will  materially  simplify  the  consid- 
eration of  the  real  Issues.  The  'record  Is 
swollen  with  evidence  relating  to  the  little 
property  at  Lone  Jack  formerly  owned  by 
Mrs.  Johnston,  the  common  source  of  title  in 
this  case,  and  in  which  she  formerly  resided. 
The  two  things  necessary  to  complete  the 
homestead  right  invoked  In  this  case  were 
the  record  of  her  deed  to  the  land  in  contro- 
versy and  its  occupation  as  a  homestead,  and 
that  these  conditions  concurred  on  July  27, 
1004,  when  the  deed  under  which  she  held 
the  premises  was  recorded,  seems  unquestion- 
ed; while  the  cause  of  action  which  resulted 
in  the  Judgment  through  which  the  plaintiff 
claims  accrued  March  2,  1905.  The  plaintiff 
states  the  real  issue  as  follows:  "We  most 
respectfully  submit  that  nowhere  in  the 
books  can  be  found  a  case  where  abandon- 
ment was  so  clearly  shown."  We  will  as- 
sume, then,  in  line  with  this  statement,  that 
the  residence  of  Mrs.  Johnston  in  the  house 
with  her  little  boy,  both  during  th'e  jpendency 
of  her  proceeding  for  divorce  and  after  its 
culmination  in  a  decree  in  her  favor,  would 


consummate  the  homestead,  so  that  it  would 
relate  to  the  recording  of  her  deed.  Finne- 
gan  V.  Pilndevllle,  83  Mo.  517;  Sharp  v. 
Stewart,  185  Mo.  518,  84  S.  W.  963;  Sperry 
V.  Cook,  247  Mo.  132,  162  S.  W.  318. 

[ij  2.  The  matter  connected  with  the  con- 
veyance of  the  premises  by  Mr&  Johnston  to 
Miss  Page,  and  the  reconveyance  by  the  lat- 
ter to  the  former  in  March,  1905,  should  also 
be  eliminated.  That  there  was  no  independ- 
ent consideration  for  these  deeds,  or  either 
of  them,  is  evidently  assumed  by  all  parties. 
The  only  consideration  of  the  deed  from  Miss 
Page  to  Mrs.  Johnston  was  the  deed  from 
Mrs.  Johnston  to  Miss  Page,  and  there  is  no 
more  reason  why  it  should  disturb  the  con- 
tinuity of  the  homestead  than  if  the  ex- 
change had  been  for  a  new  one,  or  the  con- 
sideration paid  in  cash  and  reinvested  in  a 
new  one.  In  such  cases  no  doubt  exists  that 
the  rights  possessed  in  the  original  home- 
stead are  transferred  by  the  exchanges  to  the 
last  one  acquired.  Smith  v.  Ehios,  91  Mo. 
579,  4  S.  W.  269;  Creath  r.  Dale,  84  Mo. 
349;  Goode  v.  Lewis,  118  Mo.  357,  24  S.  W. 
61.  There  is  no  reason  why  a  mere  exchange 
in  the  deeds  under  which  the  original  home- 
stead is  held  should  have  any  other  or  great- 
er effect 

[2]  3.  This  court,  referring  to  the  home- 
stead laws,  said,  In  Sharp  v.  Stewart,  supra, 
and  has  since  had  occasion  to  repeat,  that, 
"In  view  of  the  benevolent  purposes  sought 
to  be  accomplished  by  them,  it  has  been  near- 
ly the  universal  ruling  of  the  courts  that 
such  statutes  should  be  liberally  construed;" 
and  there  is  no  feature  in  which  the  propri- 
ety of  such  construction  is  more  evident  than 
In  questions  relating  to  abandonment  The 
Innovation  upon  the  common  law  which  au- 
thorizes the  sale  of  lands  In  execution  struck 
directly  at  the  homes  of  the  poor  and  finan- 
cially unfortunate,  and  It  early  became  a 
question  how  far  these  were  to  be  shielded 
from  its  effect  It  has  not  been  a  question  of 
charity  or  favor,  but  of  enlightened  public 
policy,  directed  to  the  development  and  pres- 
ervation of  a  strong  and  self-respecting  citi- 
zenship. Balance  v.  Gordon,  247  Mo.  119, 
124,  152  S.  W.  358,  and  cases  cited.  In  the 
intelligent  pursuit  of  this  policy  it  Is  not  suf- 
ficient that  homes  already  acquired  and  paid 
for  be  protected  from  sale.  It  is  at  least  as 
Important  that  the  people  be  protected  in  ac- 
quiring and  paying  for  them,  and  that  their 
efforts  in  this  direction  should  not  be  par- 
alyzed by  banging  the  homestead  like  a  mill- 
stone about  their  necks  to  embarrass  th^r 
movements  in  acquiring  the  means  to  that 
end.  Sometimes  it  is  necessary  to  seek  em- 
ployment elsewhere  for  that  purpose,  and, 
when  this  Is  done  In  good  faith  to  give  effect 
to  the  reason  of  the  statute,  there  is  no  more 
reason  why  it  should  be  forfeited  than  that 
the  homestead  inchoate  after  the  filing  of  the 
deed  should  be  forfeited  by  delay  in  con- 
structing a  dwelling.  See  Sperry  t.  Ckxtk, 
247  Mo.  132,  162  S.  W.  318. 
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4.  In  proceeding  to  the  examination  of  the 
Instructions,  It  Is  well  to  call  attention  to 
the  admission  of  the  plaintiff  "that  a  home- 
steader may  convey,  unaffected  by  the  lien  of 
a  Judgment,"  and  "that,  U  the  property  in 
Question  in  the  case  was  Mrs.  Johnston's 
homestead,  and  was  not  abandoned,  by  her, 
then  the  admission  that  the  return  on  the  ex- 
ecution, showing  that  the  sheriff  took  no 
steps  to  set  aside  a  homestead,  rendered  the 
deed  void,"  as  well  as  bis  statement  that 
"practically  the  sole  question  In  the  case  Is 
whether,  after  acquiring -2536  Agnes  avenue, 
and  within  3  years  after  the  date  of  the 
pendency  of  the  Evans  judgment,  Mrs.  John- 
ston abandoned  the  property  In  controversy, 
and  Incidentally  whether  or  not  she  ceased 
to  be  a  housekeeper  or  bead  of  a  family 
within  the  meaning  of  the  homestead  acts." 
He  properly  assumes  that  the  land  became 
her  homestead,  and  admits  that  the  sole 
question  is  whether  that  relation  ceased  in 
time  to  give  validity  to  his  sheriff's  deed. 

[S]  5.  The  second  Instruction  for  plaintiff, 
as  given  by  the  court,  is  not  only  erroneous 
but  peculiarly  calculated  to  mislead  the  Jury. 
To  understand  this,  we  must  consider  that 
the  Evans  Judgment,  under  which  the  sher- 
IfTs  deed  relied  on  by  plaintiff  was  made, 
was  rendered  September  29,  1906,  only  about 
3%  months  before  the  conveyance  by  Mrs. 
Johnston  to  her  father  on  January  16,  1907, 
and  that  its  lien,  in  the  absence  of  the  home- 
stead, would  extend  to  September  28,  1909. 
The  plaintiff  insisted  on  following  in  the  evi- 
dence Mrs.  Johnston's  business  and  move- 
ments up  to  the  end  of  1907,  and,  although 
the  court  admitted  the  testimony  on  the 
ground  that  it  might  develop  something  af- 
fecting her  credibility  as  a  witness,  the  plain- 
tiff's attorney  did  not  cease  to  protest  that 
be  was  introducing  it  because  It  related  to 
"her  intention  not  to  go  back  and  build  a 
home  there  for  herself  and  her  children." 

Under  these  drcumstanees  it  would  have 
been  natural  and  right  to  have  instructed  the 
Jury  In  substance  that,  if  the  premises  were, 
on  September  29,  1906,  and  continued  until 
January  16,  1907,  to  be  the  homestead  of 
Mrs.  Johnston,  then  the  sheriff's  deed  found- 
ed on  the  Judgment  rendered  on  the  first-nam- 
ed date  was  void.  Instead  of  doing  so,  the 
plaintiff  and  court  together  framed  and  gave 
an  Instruction  which  we  reproduce  In  full  In 
this  connection;  all  that  part  in  italics  hav- 
ing been  Inserted  by  the  court.  It  is  as  fol- 
lows: 

"(2)  You  are  Instructed  that  under  the 
law  and  the  undisputed  evidence  in  this  case 
tbe  Judgment  obtained  by  F.  H.  Evans 
against  Margaret  Johnston  became  a  lien 
on  the  real  estate  of  Margaret  Johnston  from 
the  date  of  its  rendition,  to  wit,  September 
tB,  1906,  unless  you  find  that  said  real  estate 
was  her  homestead  as  stated  in  these  in- 
structions and  continued  so  to  be  for  three 
years  from  that  date  and  that  any  sale  or 
transfer    of   any   real  estate   by   Margaret 


Johnston  during  said  three  years  did  not  af- 
fect said  lien,  but  that  the  purchaser  or 
grantee  took  such  real  estate  subject  to  such 
Hen,  and  that  unless  you  find  that  saM  real 
estate  was  her  homestead  as  stated  in  these 
instructions,  such  real  estate  was  subject  to 
levy  and  sale  under  execution  to  satisfy  said 
Judgment  at  any  time  wlthLn  said  three 
years  regardless  of  such  transfers." 

Reducing  the  first  proposition  of  this  some- 
what complicated  sentence  to  its  simplest 
terms  by  elimination  of  its  subordinate  parts, 
and  leaving  the  order  of  expression  unchang- 
ed, we  have:  "The  Judgment  became  a  lien 
on  the  real  estate  of  Margaret  Johnston  from 
the  date  of  its  rendition  unless  said  real  es- 
tate was  her  homestead  and  continued  so  to 
l>e  for  three  years  from  that  date."  It  is 
useless  now  to  speculate  as  to  what  might 
have  been  done  with  this  Instruction  to  make 
It  express  a  different  meaning  from  that 
which  it  does  express  in  its  present  foim. 
Even  by  the  segregation  by  punctuation  of 
the  words  "unless  said  real  estate  was  her 
homestead  as  stated  in  these  instructions," 
a  hint  might  have  been  conveyed  that  they 
were  intended  to  be  eliminated  from  the 
grammatical  construction  of  the  principal 
parts  of  the  proposition,  and  read  as  an  in- 
dependent clause;  but,  although  carefully 
and  expressively  punctuated  in  other  re- 
Q>ects,  there  is  no  sign  of  a  comma  here. 
Even  that  poor  substitute  for  the  unambigu- 
ous words  in  which  a  Jury  should  be  directed 
is  lacldng,  so  that,  we  venture  to  say,  no 
English  scholar  would  read  in  the  sentence 
a  meaning  ulterior  to  its  primary  one  that, 
to  take  precedence  of  the  lien  of  the  Judg- 
ment, the  homestead  must  continue  during 
the  entire  three  years  of  Its  life,  and,  if  it 
were  abandoned  during  that  time,  the  lien 
would  come  in.  This  is  strengthened  by  the 
subsequent  statement  in  the  same  instruc- 
tion, that  a  purchaser  or  grantee  of  Mrs. 
Johnston  during  that  time  would  take  sub- 
ject to  the  lien,  and  by  the  further  statement 
that,  unless  the  real  estate  was  her  home- 
stead as  stated  in  the  instructions  (that  is  to 
say,  during  the  entire  three  years),  it  was 
subject  to  levy  and  sale  at  any  time  within 
the  three  years.  In  other  words,  the  sale 
of  the  homestead  subjects  It  to  the  Judgment 
lien.  It  does  not  help  the  situation  to  say 
that  this  particular  phraseology  resulted  from 
a  careless  combination  of  the  labors  of  the 
court  and  the  plaintiff,  and  that  their  Inten- 
tions were  good;  the  interests  of  the  liti- 
gants were  the  matters  involved,  and  they 
had,  and  have,  the  right  to  the  presentation 
of  the  questions  so  that  they  may  be  plainly 
understood  by  Jurors  equipped  with  a  good 
knowledge  of  English,  and  without  special 
legal  training. 

[4]  6.  The  court  Instructed  that  the  re- 
moval of  Mrs.  Johnston  from  the  property  in 
controversy  "constitutes  a  prima  fade  case 
of  abandonment  of  the  homestead,  and  raises 
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a  presumption  against  tbe  claim  of  home- 
stead, and  puts  tbe  burden  of  proof  on  her 
of  showing  an  Intention  to  return,  which 
must  be  rebutted  before  such  claim  can  suc- 
cessfully be  asserted,  and  it  must  be  shown 
that  the  removal  was  only  temporary  in  Its 
nature,  and  with  tbe  Incident  Intention  of 
reoccupancy." 

If  this  be  true  as  a  general  legal  proposi- 
tion. It  makes  the  ownerslilp  of  a  homestead 
a  very  delicate  matter.  It  must  not  only  be 
nursed  to  healthy  maturity,  but  must  be  pre- 
served In  its  old  age  from  those  little  attacks 
of  enforced  or  necessary  absence  which  are 
so  often  Incidents  of  tbe  pursuit  of  dally 
bread,  or  of  a  bouse  of  one's  own  for  the 
comfort  and  security  of  his  declining  years. 
Should  the  house  be  destroyed  by  an  earth- 
quake, although  be  would  be  excused,  no 
doubt,  for  leaving  the  premises,  it  would 
place  him  under  tbe  burden  of  proving  af- 
firmatively that  he  Intended  to  go  back ;  but 
if,  under  stress  of  such  a  catastrophe,  he 
should,  in  leaving,  express  the  opinion  of 
the  moment  about  going  back  to  such  a  place, 
this  court  would  probably  have  to  Interfere 
to  abate  the  consequences,  as  it  did  in  tbe 
case  of  Mr.  Blake  In  Bealey  v.  Blake,  153 
Mo.  657,  55  S.  W.  288.  If  one's  home  is  to 
be  a  prison  whl<di  he  can  not  leave  for  any 
of  those  purposes  of  work,  business,  pleasure, 
or  health  which  enter  so  largely  into  the 
normal  daily  life  of  our  time,  without  assum- 
ing the  burden  of  convincing  a  jury  as  to  the 
state  of  his  mind  when  he  did  it,  the  statute 
which  purports  to  secure  his  home  from  loss 
through  financial  disaster  is  far  from  being 
an  unmixed  blessing. 

In  Sellert  v.  McAnally,  223  Mo.  605,  122 
8.  W.  1064,  135  Am.  St  Bep.  522,  the  circum- 
stances relating  to  the  abandonment  of  the 
homestead  were  practically  the  same  as  in 
this  case.  McAnally  and  wife  lived  on  a 
homestead  in  Stoddard  county.  They  left  it 
and  went  to  Dunklin  county  to  live,  and 
while  in  the  latter  county  he  received  a  letter 
from  Houck,  a  lawyer,  telling  him  that  be 
had  abandoned  his  homestead,  and  that  he 
(Houck)  Intended  to  enforce  the  collection  of 
a  machine  note  he  had  in  his  hands  for  that 
purpose.  McAnally,  to  avoid  payment  of  the 
note,  transferred  the  Stoddard  county  home- 
stead to  his  wife.  In  determining  whether 
the  homestead  bad  been  abandoned  at  the 
time  of  tms  transfer,  the  court,  through 
Lamm,  J.,  said :  "Under  this  record  the  land 
in  controversy  was  once  the  homestead  of 
William  F.  and  Martha  Isabell.  That  status 
Is  presumed  to  continue  until  the  contrary 
appears.  The  'burden,  then,  was  on  the 
plaintiff  to  show  it  ceased  to  exist,  and,  until 
he  successfully  carried  that  burden,  the  Mc- 
Anally title  could  not  be  fraudulently  dealt 
with  by  them.  Such  has  been  the  law  in  this 
state  since  Vogler  v,  Montgomery,  54  Mo. 
577.  The  homestead  is  forbidden  fruit  to  the 
creditor.    He  may  not  take  it  or  eat  thereof. 


Wherefore,  as  to  the  world  at  large,  the 
homesteader  (absent  a  statutory  prohibition) 
may  convey  his  homestead  at  his  own  sweet 
will,  fraud  or  no  fraud." 

In  Bealey  v.  Blake,  supra,  this  court  held 
that  abandonment  of  the  homestead  must  be 
pleaded  as  well  as  proved. 

The  circumstances  under  which  Mrs.  John- 
ston left  the  Agnes  -property  are  all  In  evi- 
dence. When  she  got  it  there  were  incum- 
brances on  it  amounting  to  $3,500  which  she 
succeeded  in  reducing  one-half  before  giving 
up  in  January,  190T.  She  acquired  no  other 
home  during  that  time.  She  tried  to  run  the 
hotel  without  leaving  her  home,  and,  when 
she  found  it  going  wrong,  went  to  look  after 
it  personally.  In  all  the  circumstances  we 
see  no  evidence  of  an  intention  on  her  part 
in  going  down  to  the  East  End  Hotel  other 
than  to  get  money  to  hang  onto  the  home. 
We  think  the  eighth  Instmctlon  for  plaintiff 
In  the  particulars  to  which  we  have  referred 
was  erroneous  and  prejudicial. 

[6]  7.  At  the  trial  there  was  some  uneasi- 
ness on  tbe  part  of  tbe  defendants'  attorneys 
growing  out  of  the  deeds  to  the  property  in 
controversy  which  passed  between  Miss  Page 
and  Mrs.  Johnston  in  March.  1905,  to  which 
we  have  already  referred  in  the  second  para- 
graph above.  They  seemed  to  fear  that  it 
might  break  the  continuity  of  the  homestead 
right  in  some  way,  and,  having  in  mind,  no 
doubt,  the  consistent  line  of  adjudications  of 
this  court  that  the  record  of  the  deed  under 
which  the  original  homestead  is  acquired  fix- 
es the  time  of  the  beginning  of  the  right  of 
exemption  to  which  all  other  homesteads  aft- 
erwards acquired  by  the  proceeds  of  its  sale 
or  its  exchange  relates,  they  introduced  evi- 
dence tending  to  show  that  a  part  of  the  pur- 
chase price  of  the  Agnes  property  was  ob- 
tained by  the  sale  of  a  house  and  lot  in  Lone 
Jack,  Jackson  county.  Mo.,  in  which  she  and 
a  former  husband  had  once  resided.  The 
case,  as  we  have  seen,  assumed  such  a  char- 
acter that  the  question  of  the  existence  of 
the  Lone  Jack  homestead  was  unimportant, 
and  the  defendants  had  tbe  right  to  a  clear 
charge  to  the  jury  as  to  their  real  claim  that 
tbe  Agnes  property  was  exempt  from  sale 
under  execution  founded  upon  the  particular 
judgment  involved.  It  was  the  only  question 
in  the  case,  and  as  such  should  have  beai,  if 
so  requested,  clearly  submitted  to  the  jury. 
For  this  purpose,  the  defendants  asked  the 
court  to  instruct  as  follows:  "If  you  believe 
from  all  the  evidence  in  this  case  that,  when 
Mrs.  Johnston  left  the  premises  in  contro- 
versy and  went  to  the  East  End  Hotel,  she 
bad  the  intention  to  return  to  said  premises 
which  she  left,  and  that  she,  at  all-  times 
thereafter  until  she  sold  said  premises  to 
her  father,  had  the  intention  to  return  there- 
to and  make  the  same  her  home,  then  she 
did  not  abandon  the  same  in  the  sense  of  the 
law." 

This  was  a  fair  statement  of  the  law  which 
must  control  the  jury.     It  told  them,  as  it 
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should  luLve  done,  tbat  tbeir  finding  must  be 
founded  upon  "all  the  evidence  in  this  case." 

The  statute  requires  that,  when  an  instruc- 
tion is  so  asked  in  writing,  it  "shall  be  given 
or  refused^'  R.  S.  1909.  {  1987.  Instead,  the 
court  modified  It  by  tying  on  the  Lone  Jack 
property  with  a  copulative  conjunction,  and 
clearly  expressing  its  dissatisfaction  with 
the  theory  tbat  the  Jury  were  to  form  their 
conclusion  from  a  consideration  of  all  the 
evidence.  This  contribution  of  the  court  was 
as  follows:  "In  finding  whether  there  was 
an  abandonment  by  Mrs.  Johnston  of  the 
Lone  Jack  and  Kansas  City  properties,  you 
will  find  the  question  of  her  intent  or  non- 
Intent  to  return  to  these  placet  and  make 
them  her  home  from  all  the  facts  and  etr- 
oumstancea  in  the  case."  There  was  nothing 
said  about  evidence  here,  and,  as  we  shall 
see  presently,  the  refusal  of  this  Instruction 
as  asked,  and  as  the  defendants  were  clearly 
entitled  to  have  It  j^ven,  and  giving  it  ob- 
scured by  this  modification,  comports  with  a 
disposition  to  suggest  something  to  the  jury 
as  a  vehicle  of  enlightenment  that  is  not 
properly  described  by  the  word  "evidence." 
It  appears  stlU  more  plainly  when,  upon  per- 
mitting Mrs.  Johnston  to  testify  to  her  in- 
tention to  return  to  the  Agnes  property  and 
make  it  her  home,  testimony  to  which  the  de- 
fendants were  clearly  entitled,  the  court  oral- 
ly commented  that  he  admitted  it,  "not  as 
settling  the  question  of  intention,  but  to  be 
taken  in  connection  with  all  facts  and  dr^ 
cumstances  In  the  case,  for  whatever  weight 
In  that  connection  it  may  be  given  by  the 
Jury." 

The  suggestion  to  whldi  we  have  referred 
finds  i)erbax>s  its  plainest  expression  in  the 
seventh  Instruction  given  for  the  plaintiff,  in 
which  the  jury  are  told:  "In  determining 
whether  or  not  Mrs.  Johnston  had  a  fixed 
intention  of  returning  to  the  property  after 
moving  away,  you  may  take  into  considera- 
tion the  business  or  businesses  and  occupa- 
tion engaged  in  by  her  after  leaving  the 
premises  in  question,  as  well  as  the  facts  and 
circumstances  in  the  case."  He  explains,  in 
his  brief,  his  theory  and  the  theory  he  was 
attempting  to  impress  upon  the  jury  In  this 
instruction,  as  follows:  "A  woman  who  en- 
gages In  the  business  of  running  a  bawdy- 
house  or  assignation  house  under  the  polite 
name  of  *hoter  or  'rooming  house'  cannot  be 
held  to  have  retained  a  fixed  Intention  of 
returning  to  that  most  holy  of  shrines  a 
home."  Clothing  the  same  thought  In  less 
picturesque  but  more  judicial  language,  a 
woman  who  has  once  lapsed  from  the  virtu- 
ous pre-eminence  which  It  Is  the  glory  of  her 
sex  to  have  maintained  forfeits  the  protec- 
tion of  the  laws  of  the  land,  and  is  denied 
even  the  privilege  of  her  male  accomplices  to 
acquire  and  protect  a  home  for  herself  and 
her  children.  Before  adverting  further  to 
the  application  by  the  court  in  these  instruc- 
tions of  the  principle  stated  by  counsel  with 


such  frankness,  It  Is  only  fair  to  refer  brlefiy 
to  the  evidence  upon  which  It  Is  founded. 

Mrs.  Johnston  had  been  consecutively  the 
wife  of  two  bartenders;  one  of  them,  Mr. 
Spencer,  who  was  a  farmer  when  she  married 
him,  brought  her  from  Lone  Jack  to  Inde- 
pendence and  Kansas  City, '  where  be  was 
employed  in  saloons.  Her  two  children  had 
been  bom  of  a  previous  marriage.  In  the 
year  1900  she  began  to  try  to  earn  her  own 
living  and  that  of  the  children  by  keeping 
roomers  and  boarders  in  a  house  her  mother 
had  been  managing  in  Kansas  City.  Her  par- 
ents were  evidently  good  people.  They  rais- 
ed and  educated  her  daughter,  and  have 
stood  by  her  both  with  respect  to  money  and 
affection.  She  purchased  the  property  in 
question  In  the  summer  of  1904  at  about  the 
time  she  Instituted  proceedings  for  divorce 
against  Mr.  Johnston,  her  third  husband.'and 
became  very  heavily  indebted  for  It  This  In- 
debtedness was  80  burdensome  that  she  found 
great  difficulty  in  carrying  It,  and  desired 
some  way  of  earning  more  money  to  help  her 
out,  and  In  the  beginning  of  March  of  tiie 
next  year,  1905,  Mr.  Evans  came  to  her  wltb 
Johnston,  who  was  then  a  bartender  In  his 
hotel,  the  East  End,  and  two  other  men  nam- 
ed, respectively.  Bliss  and  Gear  who  wer« 
living  In  that  house ;  and  their  interview  re- 
sulted In  her  assuming  for  Evans  the  man- 
agement of  that  hotel,  retaining  Johnston, 
her  former  husband.  In  her  service,  and  the 
two  other  men  gave  her  the  benefit  of  tbeir 
patronage  as  guests  at  the  hotel.  The  net 
results  of  the  meeting  were  that  Mrs.  John- 
ston made  to  Evans  the  two  notes,  aggregating 
$1,750,  which  are  the  foundation  of  this  pro- 
ceeding against  the  Agnes  property.  Mr. 
Bliss  says  that  he  became  her  iwrtner  by  the 
payment  of  "a  Uttte  money,"  although  he 
made  no  note,  and,  as  there  was  no  profit  in 
the  transaction,  he  had  never  had  any  settle- 
ment with  her.  .It  does  not  aptwar  whether 
he  paid  his  board  or  received  It  on  account  of 
his  proprietary  position.  It  does  appear, 
however,  tbat  It  was  at  least  suspected  that 
the  bar  was  not  returning  to  Mrs.  Johnston 
the  proceeds  of  Its  sales,  and  on  account  of 
that  and  other  dlfllculties'  she  was  compelled 
In  a  month  or  two  to  leave  her  home  and  go 
down  there  to  look  after  it  herself.  At  some 
time  during  October,  1905,  she  found  herself 
unable  to  carry  the  hotel  any  longer,  and  Mr. 
Winston,  the  agent  of  Mr.  Evans,  came  to  her 
and  advised  her  to  surrender  the  house  and 
withdraw,,  which  she  did.  It  does  not  ap- 
pear that  there  was  any  writing  connected 
with  the  Evans  transaction  excepting  the  two 
notes  of  Mrs.  Johnston  to  Mr.  Evans,  one  for 
$1,500,  and  one  for  $250,  already  mentioned. 

Mrs.  Johnston  states,  and  It  is  not  ques- 
tioned, that  upon  surrendering  the  Evans 
place  she  attempted  to  get  boarders  and 
roomers  to  go  with  her  to  Agnes  avenue,  so 
tbat  she  could  live  and  make  her  payments 
on  that  house;  that,  among  others,  she  tried 
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Mr.  Bliss  and  Mr.  Gear.  Failing  In  this,  sbe 
looked  for  another  place  to  keep  roomers,  try- 
ing It  for  a  couple  of  months  on  Summit 
street,  and  Anally  took  a  rooming  house  at 
800  East  Twelfth  street,  which  she  named  the 
Alta  Vista  HoteL  We  fall  to  find  any  sug- 
gestion In  this  record  that  up  to  that  time 
Mrs.  Johnston  had  been  anything  other  than 
a  hard-working  woman  who  had  been  trying 
since  June,  1004,  to  earn  money  to  pay  for 
a  home  at  2536  Agnes  avenue,  and  there  Is 
nothing  to  indicate  that  sbe  had  not  con- 
ducted the  campaign  in  a  manner  consistent 
with  honest  womanhood.  She  opened  the 
Alta  Vista  in  the  late  winter  of  1006,  and  in 
the  fall  of  that  year  a  representative  of  the 
city  in  the  person  of  a  sergeant  of  the  police 
called  upon  her  and  told  her  that  the  de- 
partment had  ordered  that  all  rooming  hous- 
es on  that  street  between  Grand  avenue  and 
Oak  street  must  move  on  to  some  other  part 
of  the  city.  She  acquiesced  in  this  and 
moved  out  of  the  house,  and  some  time  in 
January,  and  after  sbe  had  sold  and  con- 
veyed the  Agnes  property  to  her  father,  she 
found  a  place  suitable  for  a  rooming  house 
at  710  East  Twelfth  street,  and  this,  being 
east  of  Oak  street,  was  not  under  the  ban  of 
the  order  of  the  police  department  we  have 
already  mentioned.  After  she  had  conduct- 
ed her  business  in  this  place  for  a  full 
month,  it  seems  to  have  become  so  profitable 
that  the  attention  of  the  dty,  or  at  least  of 
the  police,  was  attracted  to  it,  and  she  was 
placed  upon  what  was  described  by  the  plain- 
tiff's attorneys  at  the  trial  as  a  "fine  list," 
which  meant  that  she  was  required  to  con- 
tribute $25  per  month  as  thdr  profit  from 
the  business.  At  first  blush  this  does  not 
seem  like  a  fair  partnership,  as  the  public 
had  to  be  paid  Its  part  Irrespective  of  profit 
or  loss;  but,  when  we  consider  it  as  an  in- 
centive to  diligence  In  the  business,  its  ex- 
pediency is  apparent  Mrs.  Johnston  testi- 
fled  that  while  this  arrangement  continued 
she  had  never  been  haled  into  court,  and  that 
she  had  never  kept  a  bawdyhouse;  and  no 
other  evidence  was  Introduced  contradicting 
her.  This  part  of  the  record  suggests  the 
story  of  a  woman  brought  to  Him  who  spake 
as  "never  man  spake."  It  is  said  in  the  ac- 
count, that  He  stooped  down  and  wrote  with 
His  finger  on  the  ground.  The  writer  has 
read  somewhere  a  legend  that  He  wrote  the 
names  of  those  responsible  for  her  plight, 
and  who  shared  its  emoluments.  Be  this  as 
It  may,  when  He  arose  all  the  gentlemen  pres- 
ent to  accuse  her  had  withdrawn,  and  the 
two  were  alone. 

[6]  As  we  have  already  said,  these  occurs 
rences  could  have  no  legitimate  connection 
with  the  abandonment  of  her  home  before  the 
transfer  to  her  father,  which  was  the  real 
and  only  question  for  the  Jury.  The  court 
had  decided  on  the  trial  that  it  was  admissi- 
ble for  no  other  purpose  than  to  affect  her 
credibility,  yet  the  seventh  instruction  given 
for  the  plalntltt  was  expressly  framed  for  the 


purpose  of  submitting  and  did  submit  that 
very  circumstance  for  the  consideration  of 
the  jury  in  determining  whether  or  not  she 
had  abandoned  her  homestead ;  and  the  mod- 
ification by  the  court  of  the  iefendants' 
fourth  instruction  could  have  had  no  other 
object  than  to  prevent  them  from  submitting 
that  question  until  impregnated  with  the  poi- 
son of  the  same  testimony.  This  was  of  it- 
self highly  prejudicial  error. 

[7]  8.  In  the  eleventh  instruction  given 
for  the  plaintiff  the  Jury  were  properly  told 
that  they  were  the  sole  Judges  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  to 
be  given  to  their  testimony.  But  in  addition 
to  this  they  were  told  that,  in  determining 
such  credibility  and  weight  of  the  testimony 
of  the  witness,  they  toiU  take  into  considera- 
tion "his  or  her  interest,  if  any,  in  the  re- 
sult of  the  trial,  his  or  her  relation  to  or 
feeling  towards  the  parties,  the  probabili- 
ty of  his  or  her  statements,  us  well  as  all  the 
facts  amA  drewnstanoes  in  evidence." 

The  objectionable  character  of  this  part  of 
the  Instruction  would  have  been  modified  to 
some  extent  by  the  insertion,  In  the  last 
clause  quoted,  of  the  word  "other,"  so  that  It 
would  read,  "as  well  as  all  the  other  facts 
and  circumstances  in  evidence;  but,  in  a 
case  of  this  character  which,  as  presented  in 
the  record,  shows  that  innuendo  and  sugges- 
tion were  largely  relied  upon  In  its  presenta- 
tion, it  is  hardly  proper  to  so  Instruct  as  to 
give  them  full  authority  to  seek  information 
from  unsworn  lawyers  and  neighborhood  gos- 
sip instead  of  the  legal  evidence  in  the  case. 
But  the  most  serious  objection  to  this  In- 
struction lies  in  the  last  sentence,  which  tells 
them,  if  they  "believe  that  any  witness  has 
knowingly  and  willfully  sworn  falsel.v  to  any 
material  fact,  you  are  at  liberty  to  reject  all 
or  any  portion  of  such  witness'  testimony." 
This  Instruction  is  a  direct  assertion  by  the 
court  that  there  is  evidence  to  Justify,  them 
in  finding  that  a  witness  has  willfully  and 
knowingly  sworn  falsely  to  some  fact  materi- 
al to  the  case^  and  a  submission  of  that  Is- 
sue. We  are  aware  that  the  courts,  includ- 
ing this  court,  have  tolerated  instructions  of 
this  (diaracter  on  the  ground  that  they  have 
done  no  harm.  When,  however,  the  Jury  are 
told  that  the  issue  of  perjury  has  been  sub- 
stantially raised  in  the  case,  and  that  it  is 
their  duty  to  guess  or  otherwise  ascertain 
whom  it  concerns,  and  to  what  "material 
matter"  it  refers,  they  are  invested  with  a 
roving  and  predatory  commission  dangerous 
alike  to  all  who  are  abroad  as  litigants  and 
witnesses.  We  see  nothing  in  the  record 
that  fairly  raises  this  Issue.  The  witnesses 
seemed  ready  to  correct  their  own  lapses  of 
memory,  and  there  is  nothing  In  the  evidence 
indicating  a  willful  effort  to  misrepresent  or 
suppress  any  material  fact  An  example  of 
the  character  of  the  insinuation  embodied  in 
this  Instruction  la  the  statement  in  plaintiff's 
brief  that  the  testimony  of  Mrs.  Johnston  Jus- 
tified it  because  "she  started  out  by  denying 
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that  Her  name  was  Mrs.  Johnston."  She 
aiinply  said  that  the  court  at  her  request  had, 
Vfbea  she  obtained  her  divorce  from  Mr. 
Johnston,  changed  her  name  to  Lackey,  that 
of  her  first  husband.  While  there  is  no  sug- 
gestion that  the  records  of  the  court  were 
Bot  aTailable,  no  competent  evidence  was  in- 
troduced to  question  her.  She  was  only 
cross-examined  with  asperity  under  the  mis- 
taken notion  that  such  an  order  could  not 
lawfully  be  made  unless  the  "request"  men- 
tioned in  section  2830,  Bevised  Statutes  of 
1899,  was  contained  in  the  petition.  The  oth- 
er suggestions  in  aid  of  tills  instruction  are 
equally  inadequate  to  Justify  it.  Upon  the 
evidence  before  us  in  this  record  the  in- 
struction should  not  have  been  given. 

9.  Case  No.  15,613,  164  S.  W.  656,  bearing 
the  same  titles  and  involving  the  same  land, 
was  consolidated  with  this  case  for  argu- 
ment, and  decided  at  the  present  term  upon 
a  point  which  we  have  not  considered  it  nec- 
essary to  notice  in  this  opinion. 

For  the  reasons  we  have  glvoi,  the  Judg- 
ment of  the  Jackson  drcolt  court  is  reversed, 
and  the  cause  remanded  to  that  court  for 
further  proceedings. 

BLAIR,  C,  concuiB. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  0.,  is  adopted  as  the  opinion  of  the 
court  All  concur  except  BOND,  not  sitting. 
GRAVES,  J.,  in  separate  opinion. 

ORAVES,  J.  I  concur  in  this  opinion,  ex- 
cept the  comment  made  therein  upon  the  tn- 
■truction  with  reference  to  the  credibility  of 
witnesses.  I  believe  that  Instruction  is  all 
right,  and  I  do  not  agree  to  the  comment 
made  thereon  by  our  learned  Commissioner. 


BINGHAM  V.  KOLLMAN  et  al.     (No.  16,496.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  8,  1914.     Rehearing  Denied 

April  2,  1914.) 

1.  Municipal  Cobpobations    (J  657*)— Va- 
cation OF  Stbeets— Jurisdiction. 

Laws  1865-66,  p.  200,  permits  persons  in- 
terested in  city  property  to  petition  the  county 
court  to  vacate  a  street,  describing  the  property 
to  be  vacated,  and  giving  the  names  of  the  per- 
sons affected,  and  provides  that  the  petition 
shall  be  filed  30  days  before  the  next  sitting  of 
the  court,  and  that  notice  shall  be  tnven  for 
the  same  time  by  publication,  or  poatini;,  and,  if 
the  petition  be  not  opposed,  vacation  may  be 
ordered,  but^  if  it  is  opposed,  the  application 
shpll  be  continued  to  the  next  term,  and  that  no 
vacation  shall  be  decreed  unless  the  owners  of 
two-thirds  of  the  adjoining  property  consent  in 
writing,  acknowledged  before  a  justice  of  the 
peace.  A  petition  to  vacate  was  signed  by  ev- 
ery owner  of  land  on  both  sides  of  the  strip  to 
be  vacated,  and  a  plat  was  attached  to  the  pe- 
tition which  set  out  the  name  of  every  owner  of 
abutting  property  on  both  sides  of  the  strip  and 
the  number  of  feet  of  each  tract  owned,  which 
plat  was  referred  to  as  a  part  of  the  petition, 
and  filed  with  the  county  court  30  days  before 


the  next  term  of  courLand  there  was  no  opposi- 
tion to  the  petition.  Held,  that  the  proceedings 
were  sufficient  to  give  the  county  court  juris- 
diction to  vacate  the  street ;  and  it  was  not 
necessary  that  the  names  of  the  signers  of  the 
petition  should  be  in  the  body  of  the  petition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  722,  844,  1429, 
1496;  Dec.  Dig.  8  657.*] 

2.  MUNlCIPAt,  COBPORATIONS  (S  657*)— VACA- 
TION OP  STKKBTa— Necessary  Pabxies— 
City. 

The  city  of  Kansas  City  was  not  a  neces- 
sary party  to  a  proceeding  brought  under  Laws 
1865-66,  p.  200,  to  vacate  a  street,  though  it 
was  a  proper  party ;  the  only  necessary  par- 
ties being  the  owners  of  the  abutting  property, 
since  they  alone  would  be  entitled  to  compensa- 
tion for  the  closing  of  the  street. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  722,  844,  1429, 
1406;   Dec.  Dig.  S  657.*]  , 

3.  Municipal  Cobpobations  (§  657*)— Vaca- 
tion OF  STBBaBTs—JuEisDicTioN— Recitals 
OF  Obdeb. 

The  order  of  the  county  court,  vacating  a 
street,  recited  a  finding  upon  the  evidence  of 
the  filing  of  the  petition  to  vacate  by  the  own- 
ers of  the  property  bounding  the  strip,  as  shown 
on  a  plat  attached  to  the  petition,  which  had 
been  filed  more  than  30  days  before  court  con- 
vened, and  also  recited  that  it  appeared  that  no- 
tice of  the  pendency  of  the  petition  was  duly 
^ven  for  30  days  before  the  first  day  of  the 
June  term  of  court  by  written  notices  set  up 
in  three  public  places,  as  shown  by  the  return 
of  the  constable,  and  that  the  consent  of  two- 
thirds  of  the  owners  of  the  property  adjoining 
the  street  had  been  obtained  to  such  vacation, 
which  consent  was  duly  acknowledged  before  a 
notary  public,  and  filed  for  record.  Held,  that 
the  recitals  of  the  order  showed  jurisdiction  in 
the  county  court  to  vacate  the  street,  under 
Laws  1865-66,  p.  200,  providing  the  proceedings 
necessary  to  vacate  a  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  it  722,  844,  14SS, 
1496;   Dec.  Dig.  §  657.*] 

4.  Judgment  (8  496*)— Coixatebal  Attack. 

The  orders  and  judgments  of  a  county 
conrt,  made  in  the  exercise  of  its  statutory  pow- 
ers conferred  upon  it,  are  entitled  to  the  same 
favorable  presumption,  arising  either  from  the 
statements  or  the  silence  of  its  records,  which 
is  accorded  in  like  cases  to  circuit  courts  or  oth- 
ers of  general  jurisdiction,  and  its  judgments 
can  onl^  be  collaterally  attacked  by  affirmative- 
ly showing  by  the  record  a  want  of  jurisdiction. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  88  935,  936;   Dec.  Dig.  8  496.*] 

5.  Statutes  (t  123*)— Tttlbs  and  Subject. 

Laws  1865-66,  p.  200,  entitled  "An  act  pro- 
viding for  the  vacation  of  streets,  alleys,  pub- 
lic squares  and  grounds  of  towns  and  cities," 
etc.,  sufficiently  Included,  within  its  title,  provi- 
sions authorizing  the  vacation  of  any  street,  etc., 
by  a  petition  to  the  county  court  by  property 
owners  upon  the  giving  of  notice  and  filing  of 
consent. 

[E3d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {8  17t;-ls;i;  Dec.  Dig.  8  12a.*] 

6.  Municipal  Cobpobatiorb  (8  657*)— Pbo- 

ceedinqs. 

Under  Rev.  St  §  6318,  providing  that  when 
the  records  in  the  recorder  s  office  contain  a  rec- 
ord of  any  instrument  purporting  to  convey 
realty,  which  has  been  claimed  or  enjoyed 
through  such  instrument  for  10  consecutive 
years,  the  instrument  and  a  certified  copy  there- 
of shall  be  prima  facie  evidence  of  its  execution, 
genuineness,  and  time  of  record,  the  fact  that 
the  written  consent  of  property  owners  to  the 
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Tacation  of  a  street  was  acknowledged  before 
a  notary  public  instead  of  a  jastice  of  the  peace, 
as  required  by  Sess.  Acts  1865-66,  p.  200,  would 
not  affect  the  right  of  one  who  had  held  the  va- 
cated tract  for  10  consecutive  years  through 
such  consent  so  acknowledged. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CJorporations,  Cent.  Dig.  Si  722,  844,  1429, 
1496;  Dec.  Dig.  {  657.«] 

7.  CoNSTirtmoNAi,  Law  (J  63*)— MuNicrPAL 

COBPOBATIONS    (S  661*)— VACATION — POWICB. 

In  absence  of  constitutional  restriction, 
plenary  power  over  streets  may  be  exercised  by 
the  Legislature  or  delegated  to  a  municipality, 
but  a  legislative  grant  of  power  to  vacate  must 
be  made  expressly  or  by  necessary  implication. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {(  108-114;  Dec.  Dig.  i 
63:*  Municipal  Corporations,  Cent.  Dig.  §| 
1482,  1434-1438;  Dec.  Dig.  I  661. •] 

8.  MUWICIPAL  CORFOSATIONS    (§  657»)— VACA- 
TION or  Stbkbtb— AuTHOBiTT  or  CiTTjv 

Laws  1875,  p.  204,  art.  3,  |  1,  subd.  7,  did 
not  expressly  or  impliedly  authorize  the  city  of 
Kansas  City  to  vacate  streets. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  St  722,  844,  1429, 
1496;   Dec.  Dig.  {  657.»] 

9.  Taxation  (S  788»)— Sale. 

In  an  action  to  quiet  title  under  a  tax  deed, 
it  cannot  be  claimed  that  there  was  no  evidence 
that  land  was  subject  to  taxation,  so  as  to  au- 
thorize its  sale  for  nonpayment  of  taxes,  in  view 
of  Kansas  City  Charter  1889,  Act  5,  S  58,  p. 
66,  making  tax  deeds  prima  facie  evidence  that 
the  taxes  were  not  paid  at  the  time  of  the  sale, 
and  that  the  land  was  subject  to  taxation  for 
the  years  stated  in  the  deed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S§  1555,  1557,  1559-1569 ;  Dec  Dig. 
S  788.*] 

10.  Taxation   ({  764*)— Tax  Dmds— Simn- 

OIBNOT. 

A  tax  deed,  which  is  a  literal  copy  of  the 
form  contained  m  Kansas  City  Charter  1889,  p. 
64,  SS  58,  76,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §g  1504,  1505;   Dec.  Dig.  {  764.*] 

11.  EQtnTT      (S     160*)— BllJO— MtTLXXFABIOUB- 

NE8S. 

In  an  action  to  quiet  title  against  several 
defendants,  some  of  whom  claimed  title  to  the 
whole  tract,  the  defendants,  claiming  title  to 
the  whole  tract,  cannot  claim  that  the  petition 
is  mnltifarions. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  342,  371-379;   Dec.  Dig.  S  150.*] 

Appeal  from  Clrcalt  Court,  Jackson  Conn- 
ty;  R.  B.  Mlddlebrook,  Judge. 

Action  by  Jessie  R.  Bingham  against  Her- 
man C.  KoUman  and  Kansas  City  and  others. 
£^oin  a  judgment  for  plaintiff,  defendants 
Kansas  City  and  Alfred  Ford  and  Elizabeth 
Ford  appeal.    Affirmed. 

This  is  snlt  under  section  2535  of  the  Re- 
vised Statutes  of  1909,  to  quiet  title.  The 
land  In  dispute  is  80x120  feet,  and  Is  a  part 
of  what  was  originally  known  as  George 
street,  as  laid  out  and  dedicated  in  1858  by 
Joseph  C.  Ransom  and  others  in  a  subdivision 
of  lots  and  pnblic  highways  made  by  them  in 
the  dty  of  Kansas,  now  Kansas  City.  The 
strip  of  land  In  dispute  runs  north  and  south 
and  Intersects  at  right  angles  with  Inde- 
pendence avenue,  now  Admiral  boulevard. 


Plaintiff  alleges  that  she  Is  the  owner  in 
fee  In  said  lands  under  a  purchase  of  the 
same  when  sold  by  Kansas  City  for  taxes  for 
the  years  1903  and  1904.  That  defendants 
Kansas  City,  Alfred  G.  Ford,  and  Elizabeth 
Ford,  and  a  number  of  other  persons  made 
defendants,  claim  some  title,  wherefore  the 
petition  prayed  the  court  to  define  and  ad- 
judge the  respective  titles  of  the  parties  to 
said  land.  The  defendant  JKansas  City  an- 
swered separately,  averring  that  the  real  es- 
tate is  a  public  street  Defendants  A.  G.  and 
Elizabeth  Ford  answered,  denying  that  the 
statements  of  the  petition  showed  that  the 
land  was  individually  owned  or  subject  to 
taxation,  or  that  plaintiff's  purchase  there- 
of for  due  taxes  was  in  accordance  to  law; 
averring  that  there  was  a  misjoinder  of 
all  the  defendants  except  Kansas  City  and 
Alfred  Ford  and  wife ;  pleaded  the  statute  of 
limitation  for  10  years;  admitting  that  the 
land  sued  for  is  a  street  in  Kansas  City; 
averring  that  said  defendants  were  owners  in 
fee  of  the  tract  subject  to  the  easement  of 
said  city;  averring  that  plaintiff  was  with- 
out title  because  her  muniments  of  title  were 
void.  There  is  not  substantial  dispute  to  the 
following  facts: 

In  1858  Joseph  C.  Ransom  and  others  plat- 
ted certain  lands  belonging  to  them  as  "Ran- 
som and  Tally's  addition  to  Kansas  City, 
Mo.,"  which  plat  was  duly  acknowledged  and 
recorded,  and  showed  the  dedication  of 
George  street  (now  Tracy  avenue),  30  feet 
wide,  extending  north  and  south  the  length 
of  the  addition,  as  a  public  street  At  right 
angles  to  this  strecft  was  laid  off  on  the  plat 
two  other  streets,  now  known  as  Admiral 
boulevard  and  Independence  avepue.  When 
Independence  avenue  was  graded  by  the  city 
up  to  Tracy  avenue,  the  surface  of  the  latter 
was  left  15  or  20  feet  above  the  grade  of  In- 
dependence avenue,  making  Tracy  avenue  im- 
passable. Thereupon,  on  the  30th  day  of 
April,  1878,  the  owners  of  the  property  on 
both  sides  of  Tracy  avenue,  for  Its  full  length, 
petitioned  the  county  court  of  Jackson  county 
to  vacate  that  part  of  Tracy  avenue  lying  be- 
tween Admiral  boulevard  (then  Sixth  street) 
and  Independence  avenue,  for  the  reason  that 
the  heavy  cutting  required  would  greatly  dam- 
age their  property.  Thereafter,  at  the  June 
term,  1878,  the  county  court  acceded  to  the 
request  of  its  petitioners,  and  declared  said 
property  of  Tracy  avenue  vacated  as  a  public 
street,  and  described.  In  its  judgment,  boun- 
daries of  said  street  so  vacated.  This  petition 
was  accompanied  by  a  plat  referred  to  and 
made  a  part  thereof,  and  which  showed  the 
names  of  each  owner  on  both  sides  of  the 
street,  and  the  number  of  feet  of  ground 
owned  by  him,  to  be  the  same  as  the  signers 
of  the  ipetltion.  The  consent  in  writing  of  the 
owners  of  more  than  two-thirds  of  the  prop- 
erty adjoining  the  street  to  be  vacated  was 
acknowledged  before  a  notary  public  and 
filed  for  record  in  the  recorder's  office.    The 
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decree  of  the  connt7  conrt  recited  tbese  facts, 
and  also  that  notice  of  the  pendency  of  the 
petltioa  to  vacate  the  street  was  given  for 
30  days  before  the  first  day  of  the  June  term 
by  written  notices  set  up  in  three  of  the 
most  public  places  in  the  dty  of  Kansas,  now 
Kansas  City. 

After  the  vacation  of  Tracy  avenue,  the 
dty  assessed  the  vacated  street  for  taxes  as 
private  property,  and  has  continued  so  to 
assess  it  up  to  the  present  time.  The  title  of 
the  plaintiff  rests  upon  two  tax  deeds.  One 
tax  deed  is  for  the  taxes  of  1903  and  conveys 
the  west  half  of  the  strip.  The  second  tax 
deed  conveys  all  the  strip  for  the  taxes  of 
1904.  The  later  deed  is  fortified  by  two  deeds 
made  to  correct  the  error  of  leaving  in  the 
words  "Adjourned  sale,"  which  api>eared  in 
the  original  deed.  One  deed  of  correction  is 
made  by  the  dty  treasurer  In  office  at  the 
time  the  deed  of  correction  was  made. 

The  defendants  Ford  claim  title  to  the  land 
abutting  on  both  sides  of  the  vacant  street 
onder  a  deed  from  Joseph  Moss  and  wife,  dat- 
ed September  24,  1893 — this  deed  purported 
to  cover  the  land  east  of  the  strip — and  under 
a  deed  from  Frederick  R.  Ejmberic,  dated 
May  20,  1007,  purporting  to  convey  the  land 
lying  on  the  west  side  of  the  strip.  There 
was  testimony  tending  to  prove  that  Inde- 
pendence avenue,  where  it  abuts  on  this  va- 
cated strip,  has  a  sidewalk  and  curb  in  front 
of  this  strip,  and  there  la  no  travel  over  this 
strip  except  by  pedestrians  who  have  used  It 
as  a  footway  for  15  or  16  years. 

The  trial  court  found  that  the  plaintiff  had 
a  fee-simple  title  to  the  whole  strip,  and  de- 
flendant  had  no  title  or  Interest  in  the  sarn^. 
From  that  judgment  defendants  Kansas  City, 
Alfred  Ford,  and  Elizabeth  Ford  have  ap- 
pealed to  this  court 

Frank  Titus,  A.  F.  Evans,  F.  M.  Hayward, 
Inghram  D.  Hook,  and  A.  F.  Smith,  all  of 
Kansas  City,  for  appellants.  L.  A.  liaughlln, 
of  Kansas  City,  for  respondent. 

BOND,  J.  (after  stating  the  facts  as  above). 
I.  It  is  conceded  by  both  parties,  and  the 
facts  show,  as  stated  in  the  brief  by  counsel 
for  appellant,  "that  the  crux  of  the  case  for 
this  court  is:  Was  Tracy  avenue  between 
Sixth  street  and  Independence  avenue  law- 
foUy  vacated  by  the  county  court  in  June, 
1878?"  Consequent  to  the  solution  of  that 
question,  another  inquiry  might  arise  wheth- 
er the  defendants  Ford,  who  deraigned  title 
from  certain  persons  who  joined  in  the  peti- 
tion to  vacate  the  strip  In  controversy,  are 
thereby  estopped  from  questioning  the  valid- 
ity of  the  vacation? 

[1]  Defendants  make  several  objections  to 
the  judgment  of  the  county  court  upon  the  as- 
sumption that  It  Is  open  to  collateral  attack, 
since  that  court  is  one  of  limited  and  Inferior 
jurisdiction,  and,  according  to  appellants'  no- 
don,  the  facts  necessary  to  sustain  its  juris- 
diction must  affirmatively  appear  in  its  rec- 


ord. That  Is  an  incorrect  conception  of  the 
law  as  it  now  exists,  relating  to  the  force  of 
the  judgments  In  county  and  prooate  courts. 
The  jurisdiction  to  vacate  streets  was  con- 
ferred upon  the  county  courts  by  the  act  of 
the  Legislature  approved  January  30,  1866 
(Session  Acts  1865-66,  p.  200).  This  act  pro- 
vided that  persons  interested  in  any  town  or 
dty  property  may  petition  the  county  court 
describing  the  property  to  be  vacated  and 
giving  names  of  the  persons  to  be  affected; 
the  petition  to  be  filed  30  days  before  the  next 
sitting  of  the  court.  That  notice  shall  be 
given  for  the  same  space  of  time  by  publica- 
tion or  posting  in  three  of  the  most  public 
places  In  said  town  or  city.  That,  if  no  oppo- 
sition Is  made,  vacation  may  be  ordered,  but. 
If  opposition  arises,  the  application  shall  be 
continued  to  the  next  term  of  court,  in  which 
event  it  points  out  the  procedure.  The  act 
further  provides  that  no  vacation  shall  be 
decreed  unless  the  owners  of  two-thirds  of 
the  adjoining  property  consent  in  writing, 
acknowledged  before  justice  of  the  peace.  In 
the  case  at  bar  the  petition  to  vacate  was 
filed  on  behalf  of,  and  signed  by,  every  owner 
of  the  land  on  both  sides  of  the  strip  pro- 
posed to  be  vacated.  Attached  to  the  petition 
was  a  plat,  which  set  out  the  names  (being 
duplicates  of  those  signed  to  the  petition)  of 
every  owner  of  abutting  property  on  both 
sides,  and  gave  the  number  of  feet  of  each 
tract  and  the  name  of  its  respective  owner. 
This  plat  was  referred  to  as  part  of  the  peti- 
tion, and  was  filed  with  it  in  the  county 
court  as  the  basis  of  their  request  for  30  days 
before  the  next  term  of  the  county  court 
There  was  no  opposition  to  the  request  The 
taking  of  the  foregoing  steps  was  suffldent 
to  vest  the  county  court  with  the  jurisdiction 
of  the  parties,  the  cause  of  action,  and  the 
res.  It  was  not  necessary  that  the  names  of 
the  signers  of  the  petition  comprising  all  of 
the  owners  of  the  abutting  property  should 
have  been  put  in  the  body  of  the  petition. 
It  was  sufficient  that  they  were  attached  to 
it  as  plaintiffs,  and  that  their  names  and  the 
number  of  feet  of  land  owned  by  each  of 
them  was  set  out  and  described  in  the  plat 
which  accompanied  the  petition  and  vi;as  re- 
ferred to  by  It  Appellants'  contention  to  the 
contrary  is  overruled. 

[2]  Neither  is  It  necessary  that  Kansas 
City,  then  dty  of  Kansas,  should  be  made  a 
party  to  the  proceeding.  The  only  necessary 
parties  to  the  proceeding  were  the  owners  of 
the  abutting  property,  for  they  alone  would 
be  entitled  to  compensation  for  the  dosing 
of  the  street  Henderson  v.  Lexington  (Ky.) 
Ill  S.  W.  318,  22  L.  B.  A.  (N.  S.)  loc  dt  37. 
The  dty  might  have  been  a  proper  party,  but 
was  not  a  necessary  party,  to  the  vestiture 
of  jurisdiction  In  the  county  court  by  the 
terms  of  the  act  The  dty  was  not  entitled 
to  any  damages  for  cessation  of  its  easement. 
The  only  person  entitled  to  damages  was  that 
portion  of  the  public  whose  property  abutted 
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upon  and  bounded  the  portion  of  the  stieet 
sought  to  he  vacated. 

[3]  Being  thus  possessed  of  full  Jurisdic- 
tion, both  of  the  necessary  parties  and  the 
cause  of  action  set  forth  In  their  petition,  and 
"no  opposition"  having  been  made,  the  coun^ 
ty  court  on  the  4th  of  June,  1878,  entered 
an  order  vacating  the  property  described  as  a 
street,  and  expressly  reciting  In  said  order  its 
finding  upon  the  evidence  of  the  filing  of  the 
petition  to  vacate  by  the  owners  of  the  prop- 
erty bounding  the  strip  of  land,  as  shown  on 
a  plat  attached  to  the  petition  which  had 
been  filed  more  than  30  days  before  the  court 
convened,  and  setting  forth  further,  to  wit: 
"And  it  further  appearing  that  notice  of  the 
pendency  of  said  petition  was  duly  given  for 
the  space  of  30  days  prior  to  the  first 
day  of  the  June  term  of  this  court,  1878,  by 
written  notices  set  up  In  three  of  the  most 
public  places  in  the  said  dty  of  Kansas,  on 
the  29th  day  of  April,  A.  D.  1878,  by  the  con- 
stable of  Kaw  township  in  said  Jackson  coun- 
ty, as  shown  by  his  return  duly  certified  on  a 
copy  of  said  notices.  And  It  further  ap- 
pearing that  the  consent  of  the  owners  of 
two-thirds  of  the  property  adjoining  and 
fronting  the  street  asked  to  be  vacated  had 
obtained  to  such  vacation,  which  consent  had 
been  duly  acknowledged  before  a  notary  pub- 
lic of  said  county  and  filed  for  record  in 
the  recorder's  ofilce  of  said  county,  and  no 
opposition  being  made  to  said  petition." 

The  foregoing  facts  and  recitals  contained 
In  the  order  or  Judgment  of  the  county  court 
showed  that  it  had  duly  acquired  Jurisdiction 
according  to  the  terms  of  the  act  over  the 
necessary  parties  and  the  cause  of  action  or 
subject-matter  set  forth  in  their  petition,  and 
the  Judgment  so  rendered  discloses  on  its 
face  the  existence  and  finding  of  the  court  of 
all  the  matters  essential  to  the  exercise  of 
its  Jurisdiction  to  vacate  the  street,  as  con- 
ferred upon  it  by  the  act  of  the  Legislature. 
That  order  or  Judgment  is  not  open  to  col- 
lateral attack,  and  no  direct  attack  is  made 
upon  it  by  the  pleadings  in  this  case.  The 
county,  as  well  as  the  probate,  court  is 
one  of  inferior  Jurisdiction,  but  the  rulings  of 
some  of  the  earUer  cases  as  to  the  absence  of 
any  presumption  of  Jurisdiction,  when  the 
records  of  those  courts  do  not  afiBirmatively 
disclose  their  Jurisdiction,  have  been  repeat- 
edly overruled. 

[4]  The  law  is  now  settled  that  the  orders 
and  Judgments  of  county  and  probate  courts, 
made  in  the  exercise  of  their  statutory  pow- 
ers over  subjects  and  matters  conferred  upon 
them,  are  entitled  to  the  same  favorable  pre- 
sumptions arising,  either  from  the  statements 
of  the  silence  of  their  records,  which  are 
accorded  in  like  cases  to  circuit  courts  or 
others  of  general  Jurisdiction.  Johnson  v. 
Beazley,  65  Mo.  250,  27  Am.  Bep.  276;  Des- 
loge  V.  Tucker,  196  Mo.  loc.  dt  601,  94  S.  W. 
283,  et  cases  dted;  Ancell  v.  Bridge  Co., 
223  Mo.  loc.  dt.  227,  122  S.  W.  709;   Macey 


r.  Staik,  116  Mo.  loc.  clt  494,  21  S.  W. 
1088,  et  cases  dted ;  McDonald  v.  McDaniel, 
242  Mo.  loc.  dt  176,  146  S.  W.  462;  Coving- 
ton V.  Chamlbln,  156  Mo.  674,  67  S.  W.  728; 
State  ▼.  Fulton,  152  Mo.  App.  loc.  dt  348,  133 
S.  W.  95;  Deweese  v.  Yost,  161  Mo.  App. 
loc.  dt  12,  143  S.  W.  72;  Spicer  ▼.  Splcer, 
249  Mo.  682,  155  S.  W.  832. 

Under  the  rule  governing  the  Judgments  of 
drcnlt  courts  and  which,  by  the  facts  in  fbia 
record,  is  made  applicable  to  the  order  of  va- 
cation of  the  county  court.  Its  Jurisdiction  to 
render  that  Judgment  can  only  be  collateral^ 
ly  attacked  by  pointing  to  some  fact,  re- 
dtal,  or  statement  contained  within  the  en- 
tire record  of  its  proceedings,  which  aflirma- 
tively  proves  that  the  court  was  without  Ju- 
risdiction of  the  person  or  subject-matter. 
So  far  from  that  being  the  case,  the  redtals 
in  the  orders  of  vacation,  together  with  the 
entire  record,  discloses  that  the  county  court 
waa  fully  possessed  of  Jurisdiction  according 
to  the  terms  and  provisions  of  the  act  of  the 
Legislature  giving  power  to  vacate  streets. 
This  conclusion  disposes  of  all  the  objec- 
tions in  appellants'  brief  aimed  at  the  validi- 
ty of  the  order  of  vacation  of  the  streets,  ex- 
cept the  suggestion  (seemingly  not  pressed) 
that  the  tiUe  of  the  act  of  January  30,  1866, 
is  not  broad  enough  to  cover  the  subjects  dealt 
with  in  the  body  of  the  bill.  We  have  exam- 
ined the  title  and  the  Mil. 

[S]  The  substance  of  the  bill  has  been  set 
out  above,  and  was  In  our  opinion  clearly 
comprehended  within  the  scope  of  the  title, 
as  far  as  the  vacation  of  streets  is  concerned, 
for  the  title  uses  these  words,  "An  act  provid- 
ing for  the  vacation  of  streets,  alleys,  pub- 
lic squares  and  grounds  of  towns  and  dtles," 
eta,  which  is  all  that  is  necessary  to  vali- 
date the  proceedings  of  the  county  court  In 
the  matter  In  hand. 

II.  It  is  next  suggested  that  the  record  dis- 
closes that  the  written  consent  of  the  persons 
owning  two-thirds  of  the  property,  etc.,  to  the 
vacation  of  the  street  was  acknowledged  by 
a  notary  public,  instead  of  a  Justice  of  the 
peace.  This  is  a  highly  technical  and  merit- 
less  assignment  At  the  time  this  acknowl- 
edgment was  made,  notaries  public,  as  well  as 
Justices  of  the  peace,  were  authorized  by  the 
statute  to  take  acknowledgments  of  instru- 
ments affecting  real  estate.  Laws  of  1877,  pi. 
375;  Laws  of  1877,  p.  352. 

[6]  Besides,  the  plaintiff  is  shown  by  the 
record  to  have  enjoyed  the  estate  for  ten 
consecutive  years  through  this  duly  recorded 
instrument  whereby  its  acknowledgment, 
even  If  defective,  does  not  prejudice  her 
rights.    B.  S.  {  6318. 

III.  It  Is  further  dalmed  by  appellant  that 
the  power  to  vacate  streets  was  vested  in 
Kansas  City  by  the  Session  Acts  (1875,  p.  201, 
art  3,  {  1,  subd.  7).  That  paragraph  does 
not  in  terms  confer  the  power  to  vacate 
streets.  This  power  appears  not  to  have  been 
given  in  lisec   verba  until   the  charter  of 
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1908  (Charter  of  1008,  bottom  of  page  96, 
second  paragraph  from  the  bottom). 

[7]  The  mle  is  that  the  plenary  power  of 
the  Legislature  over  streets,  baring  consti- 
tutional restrictions,  may  be  exercised  by  it- 
self or  delegated  by  it  to  municipal  author- 
llles  or  other  agencies,  but  the  grant  of  the 
power  to  Tacate  must  be  in  express  terms  or 
by  necessary  Implication.  Elliott  on  Roads 
and  Streets  (3d  Ed.)  §  1177. 

[«]  Tested  by  this  rule,  there  Is  nothing  in 
the  act  of  1876  to  Inlicate  that  the  partic- 
ular function  of  vacating  streets  was  granted 
to  Kansas  City.  That  power  was  given  to  It 
by  its  Butsequent  charter.  But  It  was  clear- 
ly possessed  by  the  county  court  at  the  time 
of  the  rendition  of  its  Judgment 

rv.  Appellant  also  Insists  that  there  was  a 
dedication  of  the  strip  of  land  In  controversy 
from  the  continual  user.  That  was  a  contro- 
verted question  of  fact  which  the  court  below 
found  against  appellant 

[>]  Appellant  further  complains  that  the 
tax  deeds  executed  to  plaintiff  did  not  carry 
the  title  because  there  was  no  evidence  that 
the  land  was  subject  to  taxation.  There  Is 
no  merit  in  this  contention,  for,  by  the  ex- 
press provl.4ons  of  the  charter  of  Kansas 
City,  the  deeds  In-question  are  made  "prima 
fade"  evidence,  In  the  relation  to  the  rights 
of  the  grantee  In  said  deed,  that  the  taxes 
were  not  paid  at  any  time  before  the  sale, 
and  that  the  real  property  conveyed  was  sub- 
ject to  taxation  for  the  year  or  years  stated 
In  the  deed.  Charter  of  Kansas  City  1889, 
act  5,  §  58,  p.  56. 

The  statement  In  the  tax  deed  also  cov- 
ered the  point  made  by  appellant  that  there 
was  nothing  to  show  that  "one  tract  or  parcel 
of  land  was  sold  each  day."  Charter  of  Kan- 
sas City  1880,  §§  44,  60 ;  Sullivan  v.  Donnell, 
90  Mo.  278,  2  S.  W.  264 ;  Meriwether  v.  Over- 
ly, 228  Mo.  loc  dt  236,  129  S.  W.  1. 

[101  Appellant  further  complains  that  the 
deed  fails  to  recite  that  a  certificate  of  pur- 
chase was  issued.  The  deed  is  a  literal  copy 
of  the  statutory  form  contained  In  the  char- 
ter of  Kansas  City,  and  it  is  therefore  cor- 
rect. Sections  58,  75,  Charter  of  ISSd,  p. 
54;  Williams  v.  Sands,  251  Mo.  147,  158  S. 
W.  47. 

[11]  Neither  Is  there  any  merit  in  the  ob- 
jection that  the  petition  Is  multifarious, 
even  if  It  was  before  us.  It  does  not  lie  in 
the  month  of  defendants  Ford,  who  claim 
titie  to  the  whole  strip,  to  interpose  that  ob- 
jection. Boggess  V.  Boggess,  127  Mo.  305,  29 
S.  W.  1018;  R.  8.  1909,  |  1733;  Rlnehart 
V.  Long,  95  Mo.  396,  8  S.  W.  550. 

These  conclusions  necessarily  dispose  of 
this  appeal. 

The  Judgment  Is  aflBrmed.    All  concur. 


800TT  V.  KANSAS  CITI,  L.  &  T.  ELEC- 
TRIC R.  CO.     (No.  17,618.) 
(Supreme  Court  of  Missouri.     Feb.   10,  1914. 
Rehearing  Denied  April  2,  1914.) 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;    Joseph  A.  Guthrie,  Judge. 

Action  by  Sarah  E.  Scott  against  the  Kansas 
City,  Lawrence  &  Topeka  Electric  Railroad 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appealed  to  the  Kansas  City  Court  of 
Appeals,  which  court  affirmed  the  judgment  (154 
S.  W.  862),  and  certified  the  case  to  the  Su- 
preme Court  on  the  ground  of  conflicting  deci- 
sions.    Judgment  affirmed. 

Yates  &  .Mastin,  of  Kansas  City,  for  appel- 
lant T.  J.  Madden,  of  Kansas  City,  for  re- 
spondent 

PER  CURIAM.  This  cause  reaches  this 
court  upon  a  certification  by  the  Kansas  City 
Court  of  Appeals.  That  court  refused  to  permit 
an  amended  abstract  of  record  to  be  filed,  and 
affirmed  the  judgment  upon  the  record  proper. 
154  S.  W'.  862.  It  certified  the  case  here  upon 
the  ground  that  its  opinion  was  in  conflict  with 
an  opinion  in  Hemphill  v.  Morehouse,  162  Mo. 
App.  566,  142  S.  W.  817,  by  the  St.  Louis 
Court  of  Appeals.  We  doubt  whether  there  is 
actual  conflict  of  opmion  between  these  two  ap- 
pellate courts,  when  the  respective  rules  there- 
of are  considered;  but  if  there  is  conflict,  the 
Kansas  City  Court  of  Appeals  (having  rules 
much  as  our  own)  have  followed  our  cases.  Vide 
opinion  of  that  court  in  154  S.  W.  862.  Upon 
this  status  of  the  case,  we  adopt  that  opinion, 
and  sustain  the  respondent's  motion  to  affirm 
the  judgment  The  amended  abstract  of  record 
comes  too  late  under  the  rulings,  and  it  cannot 
be  filed.  The  cases  upon  this  question  are  set 
out  in  the  Kansas  City  Court  of  Appeals  opin- 
ion. 

Let  the  judgment  be  affirmed.    All  concur. 


CONKLIN  V.  AMERICAN  ZINC,  LEAD   & 

SMELTING  CO.     (No.  1307.) 

(Springfield  Court  of  Appeals.    Missouri. 

March  30,  1914.) 

Appeal  from  Circuit  CJourt  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  F.  ConkTin,  by  next  friend,  against 
the  American  Zmc,  Lead  &  Smelting  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed  on  stipulation. 

Thomas  &  Hackney,  of  Carthage,  for  appel- 
lant Walden  &  Andrews,  of  Joplin,  for  re- 
spondent 

PER  CURIAM.  Action  by  F.  Conklin,  a 
minor,  by  L.  S.  Dewey^  his  next  friend,  against 
the  American  Zinc,  Lead  &  Smelting  Com- 
pany. Judgment  for  plaintiff  for  $1,(»0,  and 
defendant  appeals. 

Appellant  and  respondent  by  their  respective 
attorneys,  have  filed  in  this  cause  a  stipulation 
wliereby  respondent  enters  a  remittitur  of  $350 
of  said  Jud^ent  together  with  all  accrued  in- 
terest on  said  judgment  from  the  date  of  its  ren- 
dition to  the  date  the  stipulation  was  executed 
(March  13,  1914),  and  agrees  that  this  court 
shall  affirm  the  judgment  in  this  cause  for  the 
sum  of  $700. 

It  is  accordingly  so  ordered. 
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AUSTIN  A  ROWLBJY  COLD  STORAGE  CO. 

v.  PETOKE  BROS.  COMMISSION 

CO.     (No.  10,955.) 

(Kansas  City  Court  of  Appeals.     MissoarL 

March  2,  1914.    Rehearing  Denied 

April  6,  1914.) 

1.  Action  (|  38*)— Sbpabatb  Counts— Sinoi-e 
Action. 

Plaintiff,  who  was  engaged  in  business  in 
another  state,  offered  to  sell  a  car  load  of  pears 
to  defendant  in  a  telegram,  which,  after  quoting 
the  pricCj,  concluded  with  the  x^ords  "our 
tracks."  The  bill  of  lading  for  the  pears  was 
made  to  plaintiff's  order,  and  sent  to  a  bank 
with  draft  on  the  defendant  attached.  The 
shipment  was  delayed  and  the  pears  spoiled,  and 
the  defendant,  therefore,  refused  to  accept 
them.  Plaintiff  filed  a  petition  to  recover  the 
purchase  price,  which  contained  three  counts, 
the  first  of  which  alleged  a  custom  of  the  fruit 
and  produce  trade,  existing  at  the  place  where 
plaintiff  carried  on  its  basiness,  and  which  was 
well  known'  to  the  fruit  and  produce  trade 
throughout  the  country,  by  which  custom  the 
telegram,  sent  to  defendant,  Indicated  that  the 
shipment  was  to  be  at  defendant's  risk,  al- 
though plaintiff  retained  control  thereof.  The 
second  count  alleged  a  similar  custom  which 
was  known  to  the  defendant.  The  third  count 
alleged  a  similar  custom,  but  contained  noth- 
ing as  to  defendant's  knowledge  of  it,  and  then 
alleged  that,  by  virtue  of  the  telegrams  be- 
tween the  parties  and  the  said  usages,  customs, 
and  trade  terms,  plaintiff  sold  the  car  at  its 
place  of  business,  and  had  the  privilege  of  re- 
taining possession  and  title  thereof  to  secure 
payment,  but  that  all  risks  were  to  be  upon  de- 
fondant.  Held,  that  the  three  counts  in  legal 
effect  stated  the  same  cause  of  action,  all  de- 
pending upon  the  proof  of  the  existence  of  the 
custom,  and  it  was  therefore  not  error  for  the 
court  to  submit  the  case  upon  the  first  count, 
and  to  refuse  a  directed  verdict  for  the  plaintiff 
on  the  other  counts. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  S$  649,  565;   Dec.  Dig.  {  3&»] 

2.  AfFKAI.  AND  Errob  (g  999*)  —  Revikw  — 
Verdict— Question  of  Fact. 

The  finding  b^  the  jury  that  no  such  cus- 
tom existed  is  binding  on  the  Court  of  Ap- 
peals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tf  391^-3021,  3923,  3924; 
Dec.  Dig.  {  999.*] 

3.  Sai;bs  (I  358*)— Petition— Constbttotion. 

The  tidrd  count  of  the  petition  was  not 
based  on  the  right  of  the  seller,  independent  of 
the  custom,  to  retain  control  of  the  goods  in 
order  to  protect  its  vendor's  Ben,  for  the  only 
allegation  fatdicating  that  the  title  had  passed 
was  based  upon  the  custom,  and  there  could 
be  no  lien  until  after  the  title  had  passed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  995-1004;    Dec.  Dig.  |  353.*] 

4.  Sales  (|  201*>— Transfeb  of  Tttlb— Bill 

OF  I;iADINO  to   SELLKB'S   OBDES. 

Bv  billing  the  shipment  to  its  own  order, 
the  seller  retained  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  if  629-^41;    Dec  Dig.  S  201.*] 

6.  Sales  (|  218V&*>— Transfeb  of  Tmx— In- 
tention. 

The  phrase  "our  tracks,"  used  in  the  tele- 
gram, did  not  so  clearly  indicate,  in  the  absence 
of  established  custom,  that  the  title  was  to  pass 
on  delivery  to  the  carrier,  as  to  override  as 
a  matter  of  law  the  intention  manifested  by 


the  bin  of  lading,  but  the  intention  as  to  the 
passing  of  the  title  was  a  question  for  tiie  jury. 
[£<d.  Note.— For  other  cases,  see  Soles,  Cent 
Dig.  11  586,  687:  Dec.  Dig.  |  218^^.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  E.  Goodrich,  Judge. 

Action  by  the  Austin  &  Rowley  Cold  Stor- 
age Comijany  against  the  Peycke  Bros.  Com- 
mission Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Ellis,  Cook  &  Barnett,  of  Kansas  City,  for 
appellant  Haff,  Meservey,  German  &  Mich- 
aels, of  Kansas  C!ity,  for  respondent 

TRIMBLE,  J.  Plaintiff  is  engaged  in  the 
fruit  and  produce  business,  and  located  at 
Medina,  N.  Y.  Defendant  is  In  the  same 
business  and  located  at  Kansas  City,  Mo.  On 
October  9,  and  10,  1907,  by  means  of  an  in- 
terchange of  telegrams,  a  contract  was  en- 
tered into  by  which  plaintiff  agreed  to  sell 
defendant  a  car  load  of  green  Bartlett  pears, 
first-class  quality.  Plaintiff  loaded  the  pears 
in  a  car  on  the  tracks  at  Medina  on  October 
12th,  and  wired  defendant  the  number  of  the 
car  and  its  routing.  The  bill  of  lading  issued 
for  said  car  was  "to  shipper's  order."  And 
plaintiff,  upon  starting  the  car.  Indorsed  the 
bill  of  lading  in  blank,  and  attached  thereto 
a  sight  draft  on  defendant  for  the  amount 
due,  and  deposited  the  same  in  a  bank  at 
Medina.  The  bank  forwarded  the  draft  and 
bill  of  lading  in  the  ordinary  banking  chan- 
nels, to  Kansas  City,  with  instructions  to 
notify  defendant  and  to  surrender  said  bill  of 
lading  upon  payment  of  said  draft  For  some 
reason,  not  shown  by  the  record,  the  car  was 
delayed  in  transportation  and  did  not  arrive 
in  Kansas  City  until  October  24th.  Before 
paying  the  draft  and  obtaining  possession  of 
the  bill  of  lading  which  would  authorize  the 
delivery  of  the  car  to  defendant,  the  latter 
demanded  the  right  to  inspect  the  fruit  upon 
the  car's  first  arrival,  but  Inspection  was  de- 
nied by  the  railroad.  However,  two  days 
later  Inspection  was  granted,  and  defendant 
found  the  pears  to  be  in  bad  condition — ^too 
ripe  and  fast  rotting.  Defendant  thereupon 
refused  to  pay  said  draft  or  to  accept  and 
pay  for  said  pears.  Plaintiff  then  disposed  of 
them  as  best  it  could  and  credited  defendant 
with  the  amount  realized  and  brought  this 
suit  for  the  balance  due  on  the  contract 

The  controversy  is  over  the  question  wheth- 
er title  to  and  ixmsession  of  the  pears  passed 
to  and  vested  in  defendant  when  loaded  in 
the  car  on  the  tracks  at  Medina,  or  whether 
such  title  and  possession  remained  In  plain- 
tiff until  accepted  by  defendant  In  Kansas 
City.  If  the  pears  became  defendant's  at 
Medina,  then  the  subsequent  transportation 
was  at  defendant's  risk  and  it  must  suffer 
the  loss  occasioned  by  the  damage  to  the  per- 
ishable fruit  by  reason  of  the  delay. 

Plaintiff's  claim  that  the  tiUe  to  the  pears 
passed  to  defendant  at  Medina  is  based  on 


•For  othar  casM  «m  nme  topic  and  sscUon  NUMBER  in  Dee.  Dig.  ft  Am.  DIs.  Key-No.  SerlM  ft  Rep'r  Indraaa 


Digitized  by 


Google 


Mo.) 


AUSTIN  A  ROWLEY  COU)  STORAGE  CO.  y.  PETCKE  BROS,  a  OO.        1103 


tbe  fact  that  Its  first  telegram  read  "Offer 
car  green  Bartletts,  baskets  two-forty,  kegs, 
seventy-five,  ovr  tracks." 

[1]  Tbe  amended  petition,  oa  whlcb  tbe 
case  was  tried,  was  in  three  counts.  The 
first  alleged  that  nnder  a  trade  custom  and 
law  of  New  York  and  established  at  Medina, 
which  was  geneiral,  certain,  uniform,  notori- 
ous and  well-known  to  the  fruit  and  produce 
trade  throughout  the  country,  the  telegram 
created  a  contract  by  which  plaintiff  agreed 
to  sell  and  defendant  agreed  to  buy  one  car 
of  Bartlett  pears  on  board  the  car  at  Medina 
to  be  loaded  by  plaintiff  and  consigned  to  its 
own  order  with  sight  draft  on  defendant  for 
the  purchase  price  attached  to  tbe  bill  of  lad- 
ing to  secure  payment  thereof,  and  all  risks 
Incident  to  the  transportation  of  said  pears 
to  be  on  defendant  after  delivery  of  same 
to  carrier  at  point  of  shipment  The  second 
count  was  the  same  as  the  first  except  that 
the  custom  creating  said  contract  was  a  cer- 
tain and  definite  custom  at  Medina  and  vi- 
cinity and  known  to  defendant  The  third 
count  set  up  the  same  facts  as  stated  in  the 
first  and  second  counts.  It  alleged  that  ac- 
cording to  the  usages,  customs,  and  trade 
terms  of  the  fruit  trade  existing  at  Medina 
and  throughout  the  United  States,  and  by 
virtue  of  the  exchange'  of  said  telegrams  and 
usages,  plaintiff  sold  and  defendant  bought 
said  car  of  pears  at  Medina  with  the  priv- 
ilege in  plaintiff  of  consigning  said  car  to  it- 
self at  Kansas  City,  with  sight  draft  on  de- 
fendant and  bUl  of  lading  indorsed  by  plain- 
tiff to  secure  the  purchase  price,  and  all 
risks  of  transportation  to  be  on  defendant. 

Plaintiff  earnestly  contends  that  there  is  a 
vital  difference  between  the  three  counts  of 
the  petition,  especially  that  the  third  count 
is  essentially  different  from  the  other  two. 
We  have  studied  them  carefully  and  repeat- 
edly each  by  itself  and  also  In  connection 
with  plaintiff's  explanations  and  comments 
thereon,  and  If  there  is  any  difference  be- 
tween 111  em  in  legal  effect  we  have  been  un- 
able to  discover  it  The  first  count  alleges 
a  custom  or  usage  of  the  fruit  and  produce 
trade,  existing  in  tbe  state  of  New  York  and 
established  at  Medina,  and  further  pleads 
that  the  custom  "was  general,  certain,  uni- 
form and  notorious,  and  well-known  to  the 
fruit  and  produce  trade  throughout  the  coun- 
try." The  second  count  alleges  a  custom  of 
the  state  of  New  York  and  established  at 
Medina,  and  alleges  that  the  said  custom 
"was  a  certain  and  definite  custom  at  that 
place  and  known  to  the  defendant  herein." 
The  third  count  alleges  a  custom  throughout 
the  United  States  and  existing  at  Medina, 
but  it  is  not  alleged  whether  respondent  knew 
of  it  or  not  It  then  says  "by  virtue  of  said 
telegrams  and  said  usages,  customs,  and 
trade  terms,"  plaintiff  sold  the  car  at  Medina, 
and  had  the  privilege  of  retaining  possession 
and  title  thereof  and  thereto  by  keeping  the 
bill  of  lading  in  its  name  and  nnder  its  con- 
trol to  secure  the  imrchase  price.    U  plain- 


tiff had  such  privilege  it  was  one  which 
arose  solely  by  reason  of  custom  and  trade 
usage  which  was  known  to  defendant,  or  was 
so  general  and  universal  In  its  nse  and  ac- 
ceptation that  defendant,  as  one  engaged  in 
that  business,  must  be  presumed  to  have 
known  it,  and  therefore  it  entered  into  and 
formed  a  part  of  the  contract  the  same  as  if 
formally  expressed  therein.  So  that  the 
three  counts  do  stand  upon  a  custom  or  trade 
usage  and  are  not  dissimilar  in  legal  effect, 
however  much  the  third  count  may  differ 
from  tbe  other  two  in  plaintiff's  mental  con- 
ception thereof.  Tbe  three  counts  state  tbe 
same  cause  of  action  based  upon  the  same 
legal  theory  and  right,  their  only  difference 
being  in  the  language  used.  Consequently, 
the  court  did  not  err  in  submitting  the  case 
upon  the  first  count  of  the  petition,  and  in 
refusing  plaintiff's  Instructions  based  upon, 
or  rather  asking  a  verdict  under,  the  second 
and  third  counts. 

[2]  The  question  was  submitted  to  the  Jury 
whether  such  a  custom  or  trade  usage  exist- 
ed whereby  plaintiff  could  retain  title  and 
the  right  to  the  possession  of  the  fruit  until 
it  reached  Kansas  City  and  was  paid  for, 
and  yet  claim  that  the  car  belonged  to  de- 
fendant the  moment  it  was  loaded  at  Medina 
and  accepted  by  the  carrier  for  shipment 
And  the  jury  found  for  defendant  We  are^ 
therefore,  bound  to  accept  and  abide  by  that 
finding. 

[3]  But  plalntifl  contends  that  the  third 
count  is  based  on  the  theory  of  a  vendor's 
lien,  by  which  we  suppose  he  means  that 
plaintiff  had  the  right,  as  a  matter  of  law 
and  regardless  of  any  custom  or  usage,  to 
bill  tbe  car  to  its  own  order  and  still  claim 
that  the  title  and  possession  passed  at  Me- 
dina; that  plaintiff  had  a  vendor's  lien  on 
the  fruit  for  its  purchase  price  and  this  bill- 
ing of  it  to  plaintitTs  order  was  a  mere 
method  of  securing  that  vendor's  lien.  It 
may  be  remarked  In  passing  that  nothing  Is 
said  in  the  third  count  about  a  vendor's  lien. 
And  if  the  plaintiff  had  tbe  right  to  bill  the 
car  as  it  did  in  order  to  protect  its  vendor's 
lien  regardless  of  a  custom,  why  plead  the 
custom  in  the  third  count?  It  may  have 
been  necessary  to  plead  certain  customs  to 
show  the  meaning  of  the  cryptic  terms  Id 
the  telegram,  but  certainly  the  custom  plead- 
ed was  not  limited  to  that  The  third  count 
plainly  said  that  "by  virtue  of  said  tele- 
grams and  said  usages,  customs,  and  trade 
terms,  plaintiff  contracted  to  sell  *  •  • 
a  car  of  Bartlett  pears  *  •  •  at  Medina 
♦  ♦  •  with  the  privUege  in  plaintiff"  of 
consigning  the  car  to  Itself  and  retaining 
possession  and  control  of  the  bill  of  lading 
"to  secure  payment  thereof  by  defendant  and 
on  payment  thereof  the  same  to  be  surren- 
dered to  defendant,  all  risks  incident  to 
transportation  of  said  pears  to  be  upon  de- 
fendant after  delivery  of  said  pears  to  and 
acceptance  by  carrier  of  same  at  point  of 
shipment" 
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It  may  be  tnie  that  if  the  title  hat  pasted 
and  nothing  remains  but  to  make  delivery  of 
possession,  the  vendor  may  have  a  right  to 
retain  potseiaion  until  the  price  is  i>ald  and 
thus  compel  payment.  And  the  vendor's  In- 
sistence is  not  inconsistent  with  his  claim 
that  the  title  has  already  passed.  In  such 
case  the  fact  that  the  title  did  pass  must  be 
admitted  or  must  be  established  by  other 
evidence  than  the  mere  retention  of  the 
property.  But  that  question  is  the  very  one 
in  dispute  here.  When  did  the  title  pass? 
At  Medina?  Or  was  it  to  pass  at  Kansas 
City?  In  order  for  plaintiff  to  assert  a  ven- 
dor's lien  under  the  third  count,  or  under 
any  count,  he  must  first  show  that  be  has 
parted  with  the  title.  A  vendor's  lien  is  a 
mere  incumbrance  or  burden  on  the  title.  A 
person  cannot  have  a  lien  on  a  thing  and 
at  the  same  time  have  the  title  to  that  thing, 
for  necessarily  the  whole  comprehends  and 
swallows  up  the  lesser.  The  lien  cannot 
come  into  existence  until  the  title  passes. 

[4]  Now,  plaintiff  by  billing  the  pears  to 
Its  own  order  retained  the  title  thereto. 
Hunter  Bros.  v.  Stanley,  132  Mo.  App.  308, 
m  S.  W.  869.  In  Scharff  v.  Meyer,  133  Mo. 
428,  lot  clt  445,  34  S.  W.  858,  54  Am.  St. 
Rep.  672,  Judge  Burgess  quotes  Benjamin  on 
Sales  to  the  effect  that  delivery  of  goods  to 
a  common  carrier  Is  a  delivery  to  the  pur- 
chaser, and  then  says:  "If,  under  such  cir- 
cumstances, the  consignor  wishes  to  prevent 
the  title  from  vesting  In  the  consignee,  he 
must,  by  bill  of  lading,  make  the  goods  de- 
liverable to  his  own  order." 

In  Kentucky  Refining  Co.  v.  Globe  Refin- 
ing Co.,  104  Ky.  559,  47  S.  W.  602,  42  L.  R. 
A.  353,  84  Am.  St.  Rep.  468,  it  is  held  that 
one  who  consigns  property  to  his  own  order, 
with  directions  to  notify  the  purchaser  there- 
of, and  sends  a  draft  with  bill  of  lading  at- 
tached, requiring  payment  thereof  before  the 
bill  of  lading  shall  be  delivered,  does  not 
thereby  part  with  title  to  the  property. 

In  1  Mechem  on  Sales,  f  774,  it  is  said: 
"Where  the  seller  takes  a  bill  of  lading  which 
expressly  stipulates  that  the  goods  are  to  be 
delivered,  at  the  point  of  destination,  to 
himself  or  agent,  or  to  his  order  or  assigns, 
there  is  the  clearest  possible  evidence  upon 
the  face  of  the  transaction  that,  notwith- 
standing such  an  appropriation  of  the  goods 
as  might  have  been  sufficient  to  transfer  the 
title  to  the  buyer,  the  seller  has  determined 
to  prevent  this  result  by  keeping  the  goods 
within  his  own  control."  The  same  author 
at  page  654,  i  779,  says:  "Equally  signifi- 
cant of  the  Intention  is  the  case  in  which  the 
bin  of  lading,  taken  to  the  order  of  the  sell- 


er, to  Indorsed  by  him  and  atta(^ed  to  a 
draft  upon  the  purchaser  for  the  price,  and 
the  draft  is  then  delivered  to  a  bank  for 
collection,  or  is  discounted  by  the  bank  in 
reliance  upon  the  security  afforded  by  the 
bill  of  lading.  In  such  a  case  presumpUvdy 
no  title  passes  to  the  purchaser  until  by  pay- 
ment of  the  draft  he  has  duly  obtained  the 
possession  of  the  bill  of  lading,  although  the 
goods  have  been  sent  In  the  buyer's  own 
ship." 

[5]  If  It  l>e  contended  that  the  phrase  "our 
tracks"  In  the  telegram  first  s^it  shows  that 
the  title  was  to  pass  at  Medina,  the  answer 
is  that  such  phrase  did  not  mean  solely  and 
only  that.  It  may  have  meant  a  number  of 
other  things.  It  did  not  so  clearly  and  un- 
equivocally state  that  as  one  of  the  terms 
of  the  contract  as  to  override  every  other 
intention  manifested  by  the  terms  of  the  bill 
of  lading.  So  that  although  the  question  of 
when  the  title  passes  is  a  question  of  inten- 
tion, does  not  the  subsequent  bill  of  lading 
express  an  intention  to  retain  the  title  more 
fully  and  definitely  than  the  phrase  "our 
tracks"  in  the  telegram?  It  to  only  in  the 
light  of  an  alleged  and  pleaded  custom  that 
such  intention  can  be  shown  in  thto  case; 
Because  there  was  no  ^evidence  of  a  contrary 
intention.  The  parties  never  met,  did  not 
know  each  other  and  their  only  communica- 
tions were  the  letters  and  telegrams  In  evi- 
dence. The  phrase  In  the  first  telegram, 
therefore,  did  not  foreclose  the  question  of 
when  the  title  was  to  pass,  and  the  question 
of  when  it  was  to  pass  remained  a  question 
of  intention  which  was  for  the  jury  to  pass 
on.  Under  the  pleadings,  that  Intention 
arose,  if  at  all,  by  reason  of  a  custom  and 
usage.  But  If  It  did  not,  and  the  question 
of  intention  should  have  been  submitted  re- 
gardless of  the  custom  or  usage,  neverthe- 
less the  Instructions  based  on  said  third  count 
should  not  have  left  out  the  question  of  the 
intention.  As  they  left  this  element  out, 
they  were  properly  refused,  even  if  plain- 
tiff is  correct  in  Its  Insistence  that  the  third 
count  should  have  been  submitted  on  the 
theory  that  the  title  passed  at  Medina  and 
the  method  of  shipment  was  the  mere  en- 
forcement of  a  vendor's  lien.  Nothing  is 
said  therein  about  a  lien  or  of  an  intention 
regarding  either  the  title  or  the  lien. 

We  are  of  the  opinion  that  there  was  but 
one  cause  of  action  in  all  three  counts,  which 
made  plaintiff's  right  to  recover  depend  on 
the  existence  of  a  custom.  But  the  ]ury  has 
found  that  it  did  not  exist. 

Wherefore  the  judgment  must  be  affirmed. 
It  to  so  ordered.    All  concur. 
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WIEDEMAN  V.  ST.  LOUIS  TAXICAB  CO. 

(St.  Lonis  Coart  of  Appeals.     Missouri. 
Aprn  7,  1914.) 

1.  Mastbb  and  Sbbtant  (S  330*)— Collision 

ON   HiGHWAT— MASTEB'S   LlABIUTT— PkIMA 

Facie  Case. 

In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  his  wagon  and  a  taxicab,  al- 
leged to  belong  to  defendant  "St.  Louis  Taxicab 
Company,"  evidence  for  plaintiff  held  sufBcient 
to  establiidi  a  prima  facie  case  that  the  taxicab 
belonged  to  defendant,  anid  that  it  was  being  op- 
erated bj  the  chauffeur  in  the  prosecution  of 
defendant's  business. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1270-1272;    Dec.  Dig.  | 

2.  MUNIOIFAIi       COBFOBATIONS        (f       706*)  — 

Stbbetb  —  Vbhicucs  —  CoLUSioN  —  Nequ- 

QKNCB— Question  fob  Jttbt. 

In  an  action  for  injuries  in  a  collision  be- 
tween plaintiff's  wagon  and  defendant's  taxicab, 
evidence  held  to  require  submission  of  defend- 
ant's negligence  and  plaintiff's  contributory  neg- 
ligence to  the  jury. 

[Bid,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  | 
706.*] 

8.  Trial  (|  200*)— iRSTBUonoNa— Bxquxbt  to 

Chaboe— iNSTBrcnoNs  Given. 

Refusal  of  a  request  to  charge,  pertaining 
to  the  burden  of  proof  and  the  credibility  ol 
witnesses,  was  not  error,  where  the  jury  was 
otherwise  properly  instructed  on  such  questions. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i8  e51-«50;   Dec  Dig.  i  260.*] 

4.  Tbial  (J  217*)— Review— Mattbbs  of  Dib- 

CBEn0N--CAtmONABY  InSTBUCTIONS. 

The  giving  of  cautionary  instnictions  rel- 
ative to  the  burden  of  proof,  and  what  the  jury 
should  consider  in  determining  the  credibility 
of  witnesses  and  the  weight  to  be  given  their 
testimony,  rests  largely  in  the  discretion  of  the 
trial  court,  which  cannot  be  convicted  of  error 
in  refusing  them,  unless  there  is  manifest  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  483,  485;    Dec.  Dig.  §  217.*] 

Appeal  from  St.  Louis  Clicolt  Court ;  Geo. 
H.  Shields,  Judge. 

Action  by  Fred  Wiedeman  against  the  St 
Louis  Taxicab  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Collins  &  Chappell,  of  St  Louis,  for  ap- 
pellant    Earl  M.  Plrkey,  of  St  Louis,  for 

respondent 

ALLEN,  J.  This  is  an  action  for  Injuries 
alleged  to  have  been  sustained  by  plaintiff  by 
reason  of  the  negligent  operation  of  one  of 
defendant's  automobiles,  whereby  the  latter 
was  caused  to  strike  a  wagon  In  which  plain- 
tiff was  riding.  The  suit  originated  before  a 
Justice  of  the  peace,  where  plaintiff  had 
Judgment  Upon  defendant's  appeal  to  the 
circuit  court,  and  a  trial  de  novo  there,  plaln- 
tlft  again  prevailed,  and  defendant  has  ap- 
pealed to  this  court 

Plaintiff  testified  that  on  the  afternoon  of 
January  13,  1011,  he  was  driving  an  ash 
wagon,  drawn  by  a  mule,  along  Klngshigh- 
way,  a  public  street  in  the  city  of  St  Louis, 
and  was  proceeding  In  a  southerly  direction 


along  the  west  side  thereof  near  the  curb; 
that  plaintiff  was  driving  his  mule  in  a  walk, 
at  a  point  about  opposite  the  entrance  from 
Klngshlghway  into  Portland  Place,  another 
public  street  In  said  city,  and  which  extends 
east  and  west.  Intersecting  Klngshlghway; 
that  as  plaintiff  approached  the  said  entrance 
to  Portland  Place  he  perceived  a  street  clean- 
er's cart,  a  small  hand  cart,  standing  in  this 
entrance  near  the  rounded  curb  at  the  north- 
west comer  of  said  Intersecting  streets;  that 
the  handle  of  the  hand  cart  projected  a  small 
distance  beyond  the  curb  line  Into  Klngshlgh- 
way, and  that,  to  avoid  striking  such  handle 
with  his  wagon,  plaintiff  turned  out  a  little, 
L  e.,  turned  his  mule  and  wagon  a  little 
to  the  east;  that  as  he  was  passing  the  cart 
his  wagon  was  struck  by  an  automobile,  or 
taxicab,  which  had  been  proceeding  south  on 
Klngshlghway,  and  which  the  driver  thereof 
was  attempting  to  turn  Into  Portland  Place ; 
that  the  automobile  struck  the  front  part  of 
his  wagon,  and  also  the  mule  drawing  It, 
hurling  plaintiff  to  the  street,  whereby  he 
was  Injured. 

Plalntifrs  testimony  Is  not  altogether  clear 
as  to  all  the  facts  concerning  the  collision, 
and  his  Is  the  only  testimony  relative  thereto. 
However,  he  says  that  he  was  driving  very 
close  to  the  curb,  and  that  he  turned  his  wag- 
on out  only  about  six  inches  In  order  to  avoid 
striking  the  handle  of  the  street-cleaning 
cart,  and  that  the  front  wheel  of  his  wagon 
had  passed  the  latter  when  the  collision  oc- 
curred. He  also  says  that,  though  the  auto- 
mobile had  previously  been  proceeding  south 
on  Klngshlghway,  it  was  making  rather  a 
sharp  turn  into  the  entrance  to  Portland 
Place  when  it  struck  the  front  part  of  his 
wagon.  Plaintiff  further  testified  that  the 
taxicab  in  question  belonged  to  the  defend- 
ant company,  saying  that  it  had  the  name 
"St  Louis"  thereon ;  that  the  driver  there<rf 
was  a  chauffeur  for  defendant  company,  and 
had  formerly  been  a  carriage  driver,  and  was 
known  to  plaintiff,  who  had  formerly  been  a 
carriage  driver  himself,  though  plaintiff  did 
not  know  the  chauffeur's  name ;  that  shortly 
prior  to  the  accident  plaintiff  saw  the  chauf- 
feur and  the  taxicab  farther  north  on  Kings- 
highway,  where  the  chauffeur  had  stopped 
and  entered  a  saloon. 

Defendant's  evidence  tended  to  show  that 
the  taxicab  which  Inflicted  the  Injuries  in 
question  upon  plaintiff  did  not  belong  to  de- 
fendant and  was  not  operated  by  any  of  the 
latter's  chauffeurs,  and  that  defendant  was  In 
no  way  connected  with  the  accident  On  be- 
half of  defendant  there  was  testimony  going 
to  show  that  the  latter  received  no  report 
of  any  accident  from  any  of  its  drivers  on  the 
day  in  question,  that  an  inspection  of  aU  of 
its  taxlcabs  on  the  evening  of  said  day  re- 
vealed no  evidence  that  any  of  them  had  been 
in  a  collision,  and  that  the  defendant  had 
been  unable  to  discover  any  evidence  that 


*For  other  cases  see  same  toplo  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Die.  Kay-No.  Series  ft  Rep'r  Indexes 
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one  of  its  Tehlclea  had  caused  plaintiff's 
injuries.  It  appears  that  an  effort  was  made 
by  plaintiff  prior  to  the  trial  to  identify  the 
chauffeur  in  question  at  defendant's  place 
of  business,  but  that  be  was  unable  to  do  so. 
It  seems,  however,  that  all  of  such  drivers 
were  not  present  at  the  time. 

[1]  Appellant  insists  that  its  demurrer  to 
the  evidence  should  have  been  sustained,  for 
the  reason  that  the  evidence  was  insufficient 
to  show  that  defendant  either  owned  or  oper- 
ated the  tazicab  in  question,  and  that,  grant- 
ing that  defendant  owned  and  operated  sudi 
taxlcab,  the  evidence  showed  no  negligence 
,  on  the  part  of  the  operator  of  such  vehicle, 
but  showed  that  plaintiff's  injuries  were  di- 
rectly caused  by  his  own  negligence. 

A  careful  examination  of  the  record  has 
convinced  us  that' the  evidence  was  sufficient 
to  make  a  prima  facie  showing  that  the  au- 
tomobile in  question  belonged  to  defendant, 
and  that  it  was  being  operated  by  defendant's 
servant  at  the  time.  In  the  prosecution  of  de- 
fendant's business.  Plaintiff's  testimony  goes 
to  show  that  the  taxlcab  belonged  to  the  de- 
fendant, and  that  'the  chauffeur  thereof  was 
■In  fact  in  defendant's  employ.  This  was  suf- 
ficient to  take  this  question  to  the  jury.  And 
It  would  seem  that  the  facts  in  evidence 
were  sufficient  to  warrant  an  Inference  that 
the  driver  of  such  vehicle  was  acting  In  the 
course  of  his  employment  and  in  pursuit  of 
'the  master's  business  at  the  time.  See  Fleish- 
man V.  Ice  &  Coal  Co.,  148  Mo.  App.  117,  12T 
S.  W.  660;  Long  v.  Nute,  123  Mo.  App.  204, 
100  S.  W.  511. 

[2]  And  we  think  that  plalntlfTs  evidence 
concerning  the  alleged  negligence  of  the  driv- 
er of  the  taxlcab  was  sufficient  to  entitle 
plaintiff  to  go  to  the  Jury.  Appellant  con- 
tends that  plaintiff's  own  evidence  shows  that 
his  injuries  were  due  to  his  own  negligence 
in  suddenly  tnmlng  his  wagon  to  the  left 
Immediately  In  front  of  the  passing  auto- 
mobile. But  It  is  quite  clear  that  we  cannot 
Bo  declare,  as  a  conclusion  of  law.  In  consid- 
ering the  demurrer  to  the  evidence,  plalntttTs 
testimony  must  be  vlevred  in  the  light  most 
favorable  to  him.  And  while  there  are  state- 
ments of  plaintiff,  in  testifying,  which  lend 
some  support  to  defendant's  view,  neverthe- 
less plaintiff  testified  positively  that  the  taxi- 
cab  in  question,  wlilch  approached  plaintiff's 
wagon  from  the  rear,  was  making  a  sharp 
turn  to  the  west  into  Portland  Place  when  it 
struck  the  wagon.  Furthermore,  if  plaintiff's 
testimony  be  true  that  he  turned  bis  wagon 
out  to  the  left  only  about  six  inches  In  order 
to  pass  the  hand  cart^  that  he  was  driving 
very  slowly,  and  that  the  front  wheel  of  his 
wagon  had  passed  the  cart  before  the  col- 
lision, it  would  appear  that  the  latter  could 
not  well  be  said  to  be  due  to  plaintUTs  neg- 
ligence, but  that  snch  evidence  would  raise  an 
Inference  of  negligence  on  the  part  of  the 
driver  of  the  automobile,  especially  In  view 


of  the  very  high  degree  of  care  required  of 
the  drivers  of  such  Tehides.  Section  8523, 
Rev.  Stat  1909. 

We  think  it  clear  that  the  trial  court  did 
not  err  in  overruling  defendant's  demurrer  to 
the  evidence. 

[3]  Plaintiff  offered  no  instructions,  except 
one  upon  the  measure  of  damages.  Defend- 
ant complains,  however,  of  the  refusal  of  the 
court  to  give  three  instructions  asked  by  it. 
These  requested  instructions  pertained  to  the 
burden  of  proof,  and  to  what  the  Jury  should 
take  into  consideration  In  determining  the 
credibility  of  the  witnesses  and  the  weight  to- 
be  given  to  their  testimony.  It  is  unneces- 
sary to  review  them  in  detail,  however,  for 
the  reason  that  by  other  instructions  the 
court  fully  and  properly  instructed  the  Jury 
as  to  these  very  matters.  Appellant's  conten- 
tion is  that,  owing  to  the  nature  of  the  case, 
the  special  instructions  which  it  offered 
should  have  been  given.  But  it  seems  quite 
clear  that  there  was  no  reversible  error  In 
the  court's  action  In  the  premises.  The  in- 
structions given  appear  to  be  free  from  error 
and  to  sufficiently  cover  the  matters  referred 
to. 

[♦]  Furthermore,  the  giving  pf  such  cau- 
tionary instructions  is  a  matter  largely  with- 
in the  discretion  of  the  trial  court;  and  in 
any  event  the  court  cannot  be  convicted  of  ^- 
ror  in  refusing  such  an  instruction,  unless 
there  is  a  manifest  abuse  of  such  discretion. 
See  Beasley  v.  Jefferson  Bank,  114  Mo.  App. 
406,  89  S.  W.  1040.  We  therefore  rule  this 
assignment  of  error  against  the  appellant. 

As  we  have  found  no  reversible  error  in  the 
record,  the  Judgment  should  be  affirmed.  It 
is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTON!,  J,  con- 
cur. 


WIEDBMAN  V.  ST.  LOUIS  TAXIOAB  CO. 

(St.  Louis  Court  of  Appeals.    Missouri. 
April  7,  1914.) 

Appeal  from  St  Louis  Circuit  Court;  W.  B. 
Homer,  Judge. 

Action  by  Lnlu  Wiedeman,  an  infant  by  O. 
W.  Hammer,  her  next  friend,  against  the  St 
Louis  Taxicab  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Collins  &  Chappell,  of  St  Louis,  for  appellant 
Earl  M.  Pirkey,  of  St.  Louis,  for  respondent. 

ALLEN,  J.  This  cause  has  been  submitted 
here  upon  a  stipulation  of  counsel,  wherein  it 
was  stipulated  and  agreed  that  this  appeal 
should  abide  the  determination  of  the  case  of 
Fred  Wiedeman  v.  St  Louis  Taxicab  Company 
(No.  13,564  of  this  court)  165  S.  W.  1105.  and 
that  the  same  order  or  judgment  of  this  court 
should  be  entered  herein  as  in  the  said  case  just 
referred  to.  Inasmuch  as  we  have  entered  as 
order  affirming  the  judgment  in  said  case  of 
Fred  Wiedeman  v.  St.  Louis  Taxicab  C!o.,  supra, 
we  therefore,  pursuant  to  the  terms  of  said  stip' 
ulation,  affirm  the  judgment  herein. 

REINOLDS,  P.  J.,  and  NORTONI,  J,  con- 
cur. 
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KEETON  et  al.  ▼.  NATIONAIi  UNION. 
(No.  11,026.) 

(Kansas  City  Court  of  Appeals.     MissoorL 
April  6,  1914.) 

1.  InsmtANOB  (i  651*)— Action  on  Poliot— 
TBiAir—EviDBNOE— Application. 

In  an  action  on  a  life  i>olicy,  the  applica- 
tion, though  attached  and  in  legal  contempla- 
tion a  part  of  the  policy,  iv>t  being  the  founda- 
tion of  plaintiff's  claim,  ghe  need  not  introduce 
it  in  evidence  as  a  part  of  her  case  or  as  a  con- 
dition to  her  right  to  introduce  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1873-1675 ;  Dec.  Dig.  {  651.*] 

2.  Triai,  (g  61*)— Rkception  or  Evidenob— 

SCOFK  OF  EVIDKNCK  IN  ChISF. 

In  an  action  on  a  life  policy,  it  was  not 
proper  to  permit  defendant  as  a  part  of  plain- 
tifrs  cross-examination  to  introduce  an  applica- 
tion for  insured's  reinstatement,  after  alleged 
suspension,  which  was  relied  on  as  a  defense  to 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  146, 147;   Dec.  Dig.  i  61.*] 

3.  JcDGUjsNT  (I  713*)— Rks  Judicata- Pas- 
ties. 

Determination  that  defendant  was  an  in- 
surance company,  and  not  a  fraternal  order, 
was  not  res  judicata  in  a  subsequent  suit  be- 
tween defendant  and  a  different  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1063,  1066,  1099,  1234-1237, 1239, 
1241,  1247;    Dec  Dig.  g  713.*] 

4.  INSUKANCE    (i  817*)  — Lot  Insubance  — 
Character  of  iNstTBBB. 

In  an  action  on  a  policy,  the  burden  of 
proving  a  contention  that  defendant  was  a  fra- 
ternal society  and  not  an  insurance  company 
was  on  it,  and  did  not  depend  on  the  mere  form 
of  the  contract  as  distlngnished  from  its  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1999-2002;   Dec.  Dig.  |  817.*] 

6.  Insubance  ({  646*)- Life  Policy- Foefki- 

TCRB. 

Though  an  application  for  a  i>olicy  stated 
that  suspension  should  forfeit  the  rights  of  the 
insured  and  the  beneficiary,  that  was  not  a  dec- 
laration that  suspension  would  automatically 
work  a  forfeiture,  and  hence  in  an  action  on  the 
policy  the  burden  was  on  defendant  to  show  not 
only  that  insured  was  suspended,  but  also  that 
the  policy  was  forfeited. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1555,  1645-1668;  Dec  Dig.  $ 
646.*] 

6.  Insubance  (|  810*)— Suspension— Fobfbi- 
turb. 

When  a  member  of  an  insurance  organiza- 
tion is  suspended,  he  still  possesses  rights  in  the 
organization  until  a  forfeiture  has  been  de- 
clared. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |{  703,  761,  780,  826,  840,  904;  Dec 
Dig.  I  310.*] 

7.  Insubance  (g  646*)— Fobfeitubb— Bubden 
OF  Pboof. 

Where  a  forfeiture  is  relied  on  as  a  defense 
to  a  policy,  the  burden  is  on  defendant  to  clearly 
prove  it;  it  being  construed  most  strictly 
against  the  insurer  and  in  favor  of  insured. 

[Ed.  Note. — For  other  cases,  gee  Insurance, 
Cent.  Dig.  H  1555,  1645-1668;  Dec.  Dig.  i 
646.*] 


8.  Insubance  (|  648*)— Subpbnsioii— ApflI' 

CATION   FOB  REINSTATBKENT. 

An  application  by  insur^  for  reinstatement 
in  an  insurance  organization  did  not  prove  his 
susi>en8ion,  and  was  Incompetent  to  prove  such 
fact  in  an  action  by  the  b^eficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $|  1669,  1676 ;  Dec  Dig.  i  648.*] 

0.  Insubance  (J  646*)— Action  on  Policy— 

Right  to  Sue. 

Where  plaintiffs  were  named  as  benefici- 
aries in  the  policy,  they  were  not  required  to 
show  that  they  were  entitled  to  sue,  but  the 
burden  of  proving  that  they  were  not  rested  on 
defendant 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig,  H  1655,  1645-1668;  Dec  Dig.  ( 
646.*] 

10.  iNSUBANOa  (I  646*)- Insubablb  Intebest 
— Plbadino  and  Pboof. 

Want  of  insurable  interest  in  the  plaintiffs 
in  an  action  on  a  policy  must  be  specially  plead- 
ed, and  cannot  be  shown  under  a  general  denial. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  gf  1554,  1632-1644;  Dec.  Dig.  g 
645.*] 

11.  Insurance  (8  646*)— Action  on  Policy- 
Failure  to  Pay  PREiauus  — Burden  of 
Proof. 

Where  an  insurer  pleads  failure  to  pay 
premiums  or  assessments,  the  burden  is  on  it  to 
prove  same. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  gg  1555,  1645-1668;  Dec.  Dig.  g 
646.*] 

12.  Insubance  (g  664*)  —  Life  Policy  — 
Pboofs  of  Death— Waiver— Evidence. 

In  an  action  on  a  life  policy,  a  letter  writ- 
ten by  plaintiff's  attorneys  to  defendant  in 
which  the  death  of  insured  was  stated,  and  also 
a  letter  written  by  defendant  in  answer  thereto, 
stating  in  effect  that  it  denied  liability  on  the 
gronna  that  insured  had  severed  bis  connection 
with  the  company  on  a  specified  prior  date  by 
failure  to  pay  assessments,  were  admissible  to 
show  waiver  of  proofs  of  death. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  gg  1665,  1687,  1688, 1690;  Dec  Dig. 
g  664.*] 

13.  Insurance  (g  634*)— Action  on  Policy- 
Proofs  op  Death— Waiver— Pleading. 

In  an  action  on  a  policy,  plaintiffs  were  not 
reauired  to  plead  a  waiver  of  proofs  of  death  in 
order  to  prove  the  same. 

lEd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  16M.  1696,  1608.  1603-1606, 
1608;   Dec  Dig.  g  6^4.*] 

Appeal  from  Circnit  Court,  Jacksoa  Coun- 
ty ;  Harris  Soblnson,  Judge. 

Action  by  Mary  E.  Keeton  and  otbers 
against  the  National  Union,  a  corporation. 
Judgment  for  defendant,  and  platntUTs  ap- 
peal.    Reversed  and  remanded. 

Ha£F,  Meservey,  German  &  Michaels,  of 
Kansas  City,  for  appellants.  Joseph  A. 
Wright,  of  St  Louis,  and  Noyes  &  Heath,  of 
Kansas  City  (George  P.  Kirby,  of  Toledo, 
Ohio,  of  counsel),  for  respondent 

TRIMBLE,  J.  This  is  a  suit  by  the  vrtdow 
and  children  of  Cornelius  Keeton  upon  what 
Is  termed  a  "policy  of  insurance"  (but  which 
defendant  calls  a  "benefit  certificate"),  for 
$2,0U0  Issued  by  defendant  to  Keeton  on 
January  14,  .1892,  payable  on  his  death  to 


*For  other  oases  tee  same  topic  and  section  NUMBEB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  t  Rep'r  bidexM' 


Digitized  by 


Google 


1108 


16B  SOUTHWESTERN  BEPORTEB 


(Mo. 


plalntura  as  tbe  beneficiaries  named  therein. 
Plaintiffs  claim  the  defendant  Is  an  old  line 
Insurance  company.  The  answer  admitted 
that  the  def  andant  was  in  1892,  and  ever  since 
has  been,  an  Ohio  corporation,  doing  business 
in  Mlssonrt,  and  that  it  issued,  in  Missouri, 
to  Cornelius  Keeton  the  policy  sued  on  (call- 
ing it,  however,  a  "certificate,"  and  insisting 
and  pleading  that  defendant  was,  and  is,  a 
fraternal  beneficiary  association  antborized 
to  do  business  as  such  in  Missouri).  The  an- 
swer then  attempted  to  plead  a  forfeiture  of 
the  poUcy  for  nonpayment  of  dues,  and  al- 
so set  up  a  failure  to  furnish  proofs  of  death. 
The  reply  was  a  general  denial.  At  the  trial 
the  policy  or  certificate  was  otTered  in  evi- 
dence, but,  although  its  execution  had  been 
specifically  admitted  in  the  answer,  defend- 
ant objected  to  it  unless  the  '^application"  at- 
tached was  also  introduced,  and  the  court 
sustained  the  objection  and  required  the  ap- 
plication to  be  offered  along  with  the  policy. 
Plaintiff  excepted  to  this  ruling,  but  complied 
with  it  under  protest  and  offered  both  the 
policy  and  the  application.  The  latter  con- 
tained this  clause:  "I  do  hereby  consent 
and  agree  that  any  untrue  or  fraudulent 
statement  made  above,  or  to  the  medical  ex- 
aminer, or  any  concealment  of  facts  by  me 
in  this  application,  or  my  suspension  or  ex- 
pulsion from,  or  voluntarily  severing  my  con- 
nection with  the  order,  shall  forfeit  the  rights 
of  myself  and  my  family,  o^  beneficiary,  to 
all  benefits  and  privileges  therein.  I  agree  to 
make  punctual  payment  of  all  dues  and  as- 
sessmenta  for  whidi  I  may  become  liable,  and 
conform  in  all  respects  to  the  laws,  rules  and 
usages  of  the  order  now  in  force,  or  which 
may  hereafter  be  adopted  by  the  same." 
Plaintiffs  then  put  the  widow  on  the  stand, 
and  proved  by  her  that  Cornelius  Keeton  died 
in  February,  1904.  On  cross-examination  she 
was  shown  an  "application  for  reinstate- 
ment" find  ideatified  Ck>mellus  Keeton's 
signature  thereto,  and  the  application  for 
reinstatement  was  then  offered  by  defendant 
as  a  part  of  the  cross-examination.  Plaintiffs 
objected  on  the  grounds  that  it  had  not  been 
properly  pleaded,  was  not  a  proper  cross-ex- 
amination, and  did  not  prove  or  disprove  any 
issue  in  the  case.  This  was  overruled,  and 
the  document  admitted;  plaintiff  excepting. 
It  was  addressed  to  the  oHlcers  and  members 
of  Mechanics'  C!ouncil  No.  446,  National  Un- 
ion, located  at  Kansas  CSity,  Mo.,  dated  April 
10, 1902,  signed  by  Cornelius  Keeton,  and  con- 
tained this  statement:  "The  undersigned, 
formerly  a  2nd  rate  member  of  this  council, 
suspended  Feb.  10,  1902,  for  nonpayment  of 
assessment  No.  247,  hereby  makes  application 
for  reinstatement  at  the  same  rate,  in  ac- 
cordance with  the  laws  of  the  order."  Plain- 
tiffs then,  in  order  to  show  a  waiver  of  proofs 
of  loss,  offered  a  letter  written  by  plaintiffs' 
attorneys  to  defendant  in  which  the  death  of 
Keeton  is  stated,  and  also  a  letter  written  by 
defendant  in  answer  thereto,  which  in  effect 
denied  liability,  as  it   stated  that  Keeton 


severed  his  connection  with  the  company 
February  10,  1902.  Plaintiffs  rested,  and 
thereupon  the  court  sustained  a  demurrer  t» 
the  evidence  and  was  about  to  direct  the  Jury 
to  find  for  defendant,  when  plaintiffs  took  a 
nonsuit,  with  leave,  and  have  brought  the 
case  here  on  appeal. 

[1  ]  The  execution  of  the  policy  was  admit- 
ted. The  application,  although  attached  to 
and  in  legal  contemplation  a  pert  of  the  pol- 
icy, was  not  the  foundation  of  plaintiffs' 
claim,  but  contained  matter  of  defense,  if 
it  contained  anything  material  to  the  issues. 
And  whether  its  contents  would  be  material 
or  effective  as  a  defense  would  depend  upon 
what  the  defendant  proved  in  addition  there- 
to. The  policy  was  admissible  without  the 
application.  Travelers'  Ins.  (3o.  v.  Sheppard, 
85  6a.  761,  12  8.  B.  18.  Plaintiffs  therefore 
should  not  have  been  compelled  to  introduce 
the  application  in  evidence  as  a  part  of  their 
case,  or  as  a  condition  precedent  to  their  go- 
ing on  with  their  case.  While  the  order  in 
which  proof  may  be  introduced  is  largely  In 
the  dlscretioa  of  the  ooort,  yet  plaintiffs 
ought  not  to  be  compelled  to  introduce,  as  a 
part  of  their  case,  evidence  that  is  a  i>art  of 
defendant's  oase  and  which  should  be  intro- 
duced by  it  The  application  did  not  explain 
or  qnaUfy  in  any  way  the  term's  of  the  policy. 
It  was  purely  matter  of  defense.  The  ordeiiy 
Introduction  of  proof  by  the  respective  par- 
ties offering  and  relying  thereon  tends,  in  a 
measure,  to  clarify  the  issues,  or  at  least 
helps  to  prevent  confusion  and  error  as  to 
the  one  having  the  burden  of  proof ;  that  la, 
the  duty  of  going  forward  with  proof. 

[I]  The  same  may  be  said  as  to  the  intro- 
duction of  the  application  for  reinstatement 
as  a  part  of  the  cross-examination  of  Mrs. 
Keeton.  It  was  not  really  a  part  of  her  tes- 
timony. It  was  proper  enough  to  have  her 
Identify  her  deceased  husband's  signature, 
but  the  introduction  of  it  in  evidence  should 
have  been  deferred  nntil  it  was  defendant's 
turn  to  offer  evidence.  As  said  above,  this 
orderly  method  would  have  tended  to  avoid 
confosion.  We  do  not  say  it  was  error  to 
thus  admit  it,  bnt  it  Is  easier  to  keep  clearly 
in  mind  the  facts  each  side  has  proved,  and 
is  required  to  prove,  before  prevailing  in  the 
case  or  compelling  the  other  side  to  go  for- 
ward with  farther  testimony. 

[3, 4]  One  of  the  great  Issues  in  the  case 
was  whether  or  not  the  defendant  was  an  or- 
dinary life  insurance  company  or  a  fraternal 
beneficiary  association.  Plaintiffs  alleged  It 
was  the  former,  while  defendant  claimed  it 
was  the  latter.  Plaintiffs'  claim  in  this  re- 
gard was  no  frivolous  assertion,  since  the 
federal  Circuit  Court  of  Appeals  in  passing 
on  a  policy  issued  in  Missouri  by  defendant 
less  than  a  month  after  this  one  was  issued, 
and  having  the  same  terms,  held  that  it 
was  not  a  fraternal  order  but  an  insurance 
company.  National  Union  v.  Marlow,  74  Fed. 
77&,  loc.  dt  783,  21  0.  a  A.  88.    That  holcl- 
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ing  la  not  res  adjudlcata  In  tUlB  case  so  as 
to  bind  defendant  with  regard  to  plaintiffs. 
The  qnestion  Is  one  to  be  decided  npon  tbe 
proof  when  It  Is  offered.  And  the  burden  of 
showing  that  it  was  a  fraternal  beneficiary 
association  rested  upon  defendant.  Oruwell 
V.  Knights  and  Ladies  of  Security,  126  Mo. 
App.  496,  104  S.  W.  884.  The  mere  form  of 
the  contract,  as  dlstingaished  from  its  char- 
acter, does  not  prove  defendant  to  be  a  fra- 
ternal beneficiary  association.  Gruwell  t. 
Knights,  snpra;  Baltzell  v.  Modem  Wood- 
men, 98  Mo.  App.  153,  7  S.  W.  1071 ;  Aloe  ▼. 
Fidelity  Mutual  Ass'n,  164  Mo.  675,  56  S. 
W.  993;  Logan  t.  Insurance  Co.,  146  Mo. 
114,  47  S.  W.  048. 

[6-1]  Without  regard  to  whether  defendant 
would  come  within  tbe  terms  of  our  nonfor- 
feiture statute  even  if  it  is  not  a  fraternal 
beneficiary  association,  It  was  incumboit  on 
defendant  to  plead  facts  showing  that  Kee- 
ton  was  not  only  suspended,  but  also  that  his 
policy  was  forfeited.  It  is  true  the  applica- 
tion for  a  iH>licy  signed  by  Keeton  says  that 
suspension  shall  forfeit  the  rights  of  himself 
and  beneficiary.  But  this  Is  not  a  declara- 
tion that  suspension  sball  automatically  work 
a  forfeiture.  And  the  other  by-laws  and  pro- 
visions of  the  company  show  conclnslTely 
that  mere  suspension  does  not.  Ipso  facto, 
work  a  forfeiture,  since  it  provides  a  method 
by  which  the  Insured  may  reinstate  him- 
self without  action  by  the  company,  and  stUl 
another  method  under  certain  circumstances 
where,  by  vote,  he  may  be  reinstated.  If  the 
'  provision  in  the  application  that  suspension 
shall  forfeit  the  righto  to  "all  benefits  and 
privileges  in  the  order"  means  that  it  shall 
forfeit  all  righto  In  the  policy,  still,  in  the 
light  of  the  by-laws  and  rules  of  the  com- 
pany, this  does  not  mean  that  suspension 
does,  ipso  facto,  forfeit  it,  but  rather  that 
suspension  wiU  place  him  in  a  position  where 
a  forfeiture  may  be  declared.  When  sus- 
pended be  is  still  possessed  of  rights  in  the 
organization.  He  is  still  a  member  thereof 
but  banging  by  a  thread,  so  to  speak..  The 
forfeiture  does  not  occur  until  that  thread 
la  severed  and  the  Insured  drops  irrecover- 
ably into  outer  qmce.  When  a  forfeiture  is 
sought,  the  one  claiming  it  must  'clearly  al- 
lege and  prove  it,  and  it  will  be  construed 
most  strictly  against  the  insurer  and  In  favor 
of  the  insured.  Liewlne  v.  Supreme  Lodge, 
122  Mo.  App.  647,  90  S.  W.  821.  Again,  by 
"suspension"  Is  meant,  of  course,  a  lawful 
suspension.  There  was  no  proof  anywhere 
that  Keeton  bad  been  suspended  either  law- 
fully or  wrongfully.  The  "application  for 
reinstatement"  did  not  prove  his  suspension. 
It  is  not  competent  to  prove  that  fact  in  an  ac- 
tion by  the  benefldary.  Lazenaky  v.  Knlghte 
of  Honor  (0.  O.)  31  Fed.  602;  Hanson  v. 
Knlghte  of  Honor,  40  lU.  App.  216 ;  Supreme 
Lodge  K.  P.  V.  Schmidt,  08  Ind.  374 ;  Patrons 
Mut  Aid  Society  v.  HaU,  10  Ind.  App.  118,  40 
M.  B.  270 ;  26  Cyc.  036. 


Nor  was  there  any  proof  that  the  applica- 
tion for  relastatement  had  been  rejected. 
There  was  a  paper  signed  by  some  one  claim- 
ing to  be  the  head  physician  or  medical  di- 
rector, but  no  proof  whatever  as  to  bis  sig- 
nature nor  the  effect  of  his  dlsapprovaL  In 
addition  to  this.  It  appears  that,  if  said  ap- 
plication for  reinstatement  was  presented, 
all  back  dues  had  to  accompany  the  same, 
and  no  proof  was  offered  showing  that  this 
was  done,  or  that  the  defendant  rejected  the 
application,  or  that  Keeton  did  not  thereafter 
continue  to  pay  up  his  dues. 

[0,10]  The  plaintiffs  were  the  persons 
named  as  beneficiaries  in  the  policy,  and  for 
that  reason  It  was  not  required  of  plaintiffs 
to  show  that  they  were  entitled  to  sue,  but 
the  burden  of  proving  that  they  were  not  so 
entitled  rested  on  defendant  Supreme  Lodge 
K.  of  H.  V.  Davis,  26  Colo.  252,  58  Pac.  505 ; 
20  Cyc.  232.  Want  of  Insurable  interest  in 
plaintiffs  must  be  specially  pleaded  and  can- 
not be  shown  under  general  denial.  25  Cyc. 
925. 

[11]  Where  the  company  pleads  failure  to 
pay  premiums  or  assessments,  the  burden  is 
on  It  to  prove  such  failure.  25  Cyc  027;  20 
Cyc  233;  Kumle  v.  Grand  Lodge,  110  Cal. 
204,  42  Pac.  634 ;  Supreme  Lodge  v.  Johnson, 
78  Ind.  110;  Mulroy  v.  Knlghte  of  Honor,  28 
Mo.  App.  463,  loc.  dt  467;  Forse  v.  Supreme 
Lodge,  41  Mo.  App.  106,  loc.  dt  117. 

[12, 13]  The  letters  offered  by  plaintiffs,  es- 
pecially the  one  from  the  defendant,  should 
have  been  admitted.  They  were  admissible 
to  show  waiver  of  proofs  of  death.  "Any  act 
or  conduct  on  the  part  of  the  insurer,  making 
it  apparent  that  the  furnishing  of  proofs 
would  be  an  unnecessary  and  nugatory  for- 
niallty,  amounte  to  a  waiver  thereof."  Oul- 
len  V.  Insurance  Co.,  126  Mo.  App.  412,  loc. 
dt  418,  104  S.  W.  117;  McDonald  v.  Bank- 
ers' Life  Ass'n,  164  Mo.  618,  55  S.  W.  000; 
Hays  V.  Gen'l  Assembly,  etc,  Ass'n,  127  Mo. 
App.  196,  Ibc.  dt  108,  104  S.  W.  1141;  Welsh 
V.  Chicago  Guaranty  Fund  Life  Sodety,  81 
Mo.  App.  30.  Plaintiffs  did  not  have  to 
plead  a  waiver  of  the  proofs  of  death  in  or- 
der to  show  that  fact  Nlckell  v.  Insurance 
Co.,  144  Mo.  420,  46  S.  W.  435. 

It  follows,  therefore,  from  all  that  has 
been  hereinabove  said,  that  defendant  was 
not  entitled  to  have  ite  demurrer  sustained. 

Plaintiffs  urge  that  they  are  entitled  to 
have  tbe  case  reversed  and  remanded  with 
directions  to  enter  Judgment  for  them.  We 
do  not  think  so.  Apparently  defendant  was 
prepared  to  offer  proof  that  it  was  a  frater- 
nal benefldary  assodatlon  authorized  to  do 
business  in  this  stole,  and,  possibly,  to  show 
also  that  plaintiffs  were  not  otherwise  enti- 
tled to  recover,  and  it  ought  not  to  be  depriv- 
ed of  that  opportunity  merely  because  the 
court  by  a  favorable  ruling  obviated  the  ne- 
cessity of  going  on  with  ite  proof. 

Again,  whether  our  nonforfeiture  stotute 
applies  to  this  insurance  company,  even  if 
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it  Is  not  a  fraternal  society  (about  whiCIi 
applicability  we  express  no  opinion,  since 
that  point  was  not  briefed),  may  depend  upon 
the  dlsclosnres  made  by  the  proof. 

The   case   is   therefore  reversed  and   re- 
manded for  a  new  trial.    All  concur. 


AGNBW  V.  METROPOLITAN  8T.  RY.  00. 
(No.  10,975.) 

(Kansas  CSty   Court  of  Appeals.     Miasonri. 

Feb.  2,  1914.    Rehearing  Denied 

April  6,  1914.) 

1.  Carbikbs  (I  318*)  —  Pabsenoer'b  Action 
FOB  Injuries— Sufficiency  of  Evidence. 

In  a  street  car  passenger's  action  for  in- 
juries, evidence  held  sufficient  to  show  that  de- 
fendant owned  or  was  operating  the  car  upon 
which  plaintiff  was  a  passenger. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f|  1270,  1307-1314;  Dec.  Dig.  $ 
318.»1 

2.  Cabbiebs  (I  318*)  —  Passenoeb's  Action 
FOB  Injuries— SuFFiciENCT  of  Evidence. 

In  a  passenger's  action  for  injuries,  where 
it  was  alleged  and  treated  throughout  the  trial, 
aa^roved,  that  defendant  owned  or  was  oper- 
ating the  car  upon  which  plaintiff  was  a  passen- 
ger, alight  evidence  of  such  ownership  or  oper- 
ation was  sufficient 

[Ed.  Note. — ^For  other  eases,  see  Carriers, 
Cent   Dig.  89  1270,  1307-1314;    Dec.  Dig.   i 

3.  CABBIEBS  (I  280*)— LlABILITT  K)b   Inju- 
BXEa— DZOBEE  OF  Cabb  Rbquibed. 

A  street  railroad  company,  as  a  common 
carrier,  is  charged  with  the  duty  of  exercising 
the  Iiighest  degree  of  care  for  the  safety  of  its 
passengers,  and  is  liable  in  damages  for  the 
slightest  negligence  in  the  performance  of  this 
duty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |{  108B-1092, 109&-1103,  11(»,  1106, 
1109,  1117;   Dec.  Dig.  $  280.*] 

4.  Cabbiebs  ({  316*)— Actions  fob  Injubies 

— SUFFICIENOT  OF  EVIDENCE— ReB  IPSA   LO- 
QUITUB. 

The  occurrence  of  a  violent  and  unusual 
explosion  of  a  street  car  controller,  accompa- 
nied by  loud  detonations  and  a  brilUant  and 
continnous  display  of  electric  fire  and  intense 
heat,  smoke,  and  obnoxious  fumes,  was  prima 
fade  evidence  of  negligence,  and  imposed  on 
the  company  the  burden  of  showing  that  the 
explosion  was  due  to  unavoidable  accident 

[Ed.  Note. — For  other  cases,  see  Carriers, 
(3ent  Dig.  H  1261, 1262, 1283,  128&-1294;  Dec. 
Dig.  |3fa»] 

6.  Cabbiebs  (8  318*V-Action8  fob  Injubies— 

suffioienct  of  evidence. 

In  a  street  car  passenger's  action  for  in- 
juries, where  plaintiff^s  evidence  tended  to  show 
that  violent  and  unusual  explosions  of  the  con- 
troller were  generally  caused  by  negligence  in 
inspection  and  repair  or  by  the  negligence  of 
the  motorman.  defendant's  evidence  tending  to 
show  that  such  explosions  might  result  from  a 
number  of  unavoidable  causes  did  not,  as  a 
matter  of  law,  overcome  the  prima  facie  case 
made  by  proof  of  the  occurrence  of  the  acci- 
dent, but  at  most  raised  an  issue  with  the  con- 
tradictory evidence  of  plaintiff. 

[Ed.  Note. — ^Por  other  cases,  see  Carriers, 
Cent.  Dig.  89  1270,  1307-1314;  Dec.  Dig.  8 
318.*] 


6.  Cabbiebs  (8  306*)— Liabiutt  fob  Injubies 
— PBoxiiiATB  Cause— AOTs  of  Fassenoebs. 
A  street  car  company  should  have  antici- 
pated that  an  unusual  and  violent  explosion  of 
the  controller,  accompanied  by  loud  detonations 
and  a  brilliant  and  eontinuons  display  of  electric 
fire,  which  seemed  to  run  through  the  whole 
car,  intense  heat,  smoke,  and  olmoxious  fumes, 
would  alarm  the  passengers  though  no  passen- 
ger was  injured  by  the  explosion,  and  hence 
the  death  of  a  passenger  pushed  from  the  rear 
platform  by  other  passengers  in  their  haste  to 
leave  the  car  was  the  natural  consequence  of 
its  negligence  causing  the  explosion,  the  test  of 
liability  being  whether  there  was  an  appearance 
of  imminent  danger  that  reasonably  should 
have  been  anticipated  as  too  terrifying  for  pas- 
sengers to  face  without  alarm. 
'  [Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  j|  1132,  1136-1139,  1245,  1246; 
Dec.  Dig.  8  306.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  E.  Goodrich,  Judge. 

Action  by  Mary  C.  Agnew  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AfBnned. 

John  H.  Lucas  and  Bruce  Bamett,  both  of 
Kansas  City,  for  appellant  Joseph  G.  Lit- 
tick  and  Cbas.  A.  Loomis,  both  of  Kansas 
City,  for  respondent 

JOHNSON,  J.  This  is  an  action  by  the 
widow  of  J.  L.  Agnew,  deceased,  to  recovei 
damages  resulting  from  his  death,  which  she 
alleges  was  caused  by  negligence  of  defend- 
ant iTie  answer  is  a  general  denial.  Plain- 
tiff recovered  a  judgment  in  the  circuit  court, 
and  defendant  appealed. 

The  death  of  Agnew  occurred  at  about  6 
o'clock  in  the  morning  of  November  11,  1909, 
near  the  intersection  of  Seventeenth  and  Wy- 
oming streets,  in  Kansas  City.  The  petition 
alleges  that  this  place  is  in  Missouri,  but 
point  is  made  that  the  proof  fails  to  show 
whether  it  is  in  this  state  or  in  Kansas.  This 
point  will  be  dismissed  with  the  .observa- 
tion that  we  find  facts  and  circumstances 
adduced  in  evidence  which  support  a  reason- 
able Inference  that  the  place  Is  In  Missouri. 

[1 , 2]  Agnew  was  a  passenger  on  an  elec- 
tric street  car  operated  by  defendant  at  the 
beginning  of  the  events  which  culminated  in 
his  death.  We  are  asked  to  reverse  the  judg- 
ment on  the  ground  that  plaintiff  failed  to 
prove  that  defendant  owned  or  was  operat- 
ing the  car.  We  find  no  direct  proof  of  own- 
ership In  the  evidence,  but  we  do  find  that, 
not  only  was  the  fact  of  ownership  alleged 
In  the  petition  and  treated  thronj^out  the 
trial  as  proved,  but  the  testimony  of  witness- 
es introduced  by  defendant  contains  state- 
ments of  facts  which  strongly  support  the 
conclusion  that  the  car  and  railroad  were 
owned  and  operated  by  defendant  The  mas- 
ter mechanic  of  defendant  testified:  "Q.  7ou 
are  the  street  railroad  master  mechanic?  A. 
lea,  sir;  for  the  street  railroad  company. 
Q.  How  long  have  you  been  master  mechan- 
ic?   A.  Seven  years  for  this  company.     Q. 


*For  other  case*  aee  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr-No.  Serlea  ft  Rep'r  Indexea 
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Bow  long  before  that  were  ^oa  so  engaged? 
A.  Eleven  years  for  other  companies."  Far- 
ther he  testlfled  In  effect  that  as  such  mas- 
ter mechanic  he  bad  jurisdiction  over  the 
car  iu  question,  knew  ot  the  character  of  its 
mechanical  and  motive  equipment,  and  that 
its  "ai^aratus  is  manufactured  by  the  Gen- 
eral Electric  Ck»mpany  at  Schenectady,  N.  Y. 
Practically  all  of  our  equipment  is  of  that 
same  characteristic;  we  have  larger  and 
smaller."  Testimony  of  equal  pertinency  was 
given  by  the  superintendent  of  defendant  and 
by  its  car  inspector. 

The  rule  in  cases  of  this  character,  as  stat- 
ed by  Nortoni,  J.,  in  Relsenleiter  v.  United 
Bailways  Co.,  155  Mo.  App.  loc.  dt  93,  134 
S.  W.  12,  is  that  "slight  evidence  tending  to 
support  the  Inference  that  defendant  owns  or 
operates  the  road  will  be  sufficient,  where  it 
Is  not  combated,  and,  except  for  the  general 
denial,  there  Is  no  intimation  that  the  de- 
fendant resists  the  claim  on  the  ground  that 
it  was  not  the  operator."  This  rule  has  re- 
ceived the  approval  of  tliis  court  in  Kerr  v. 
Railroad,  113  Mlo.  App.  1,  87  S.  W.  596;  Oy- 
ler  V.  Railroad,  113  Mo.  App.  375,  88  S.  W. 
162;  and  of  the  Supreme  Court  in  Frisby  v. 
Transit  Co.,  214  Mo.  567,  113  S.  W.  1059. 
We  hold  there  is  sufficient  evidence  to  meet 
the  requirements  of  the  rule. 

The  evidence  of  plaintiff  tends  to  show 
that,  while  the  car,  which  was  of  the  single 
truck  type,  was  running  at  a  high  and  in- 
creasing rate  of  speed,  a  violent  and  unusual 
explosion  of  the  controller  In  the  front  vesti- 
bule occurred.  There  were  loud  detonations 
and  a  brilliant  and  continuous  display  of 
electric  fire  which  seemed  to  run  through  the 
whole  car.  A  large  hole  was  blown  in  the 
side  of  the  controller,  intense  heat  was  en- 
gendered, and  the  car  rapidly  filled  with 
smoke  and  obnoxious  fumes.  Most  of  the 
passengers  became  panic  stricken  at  these 
terrifying  manifestations  and  emanations  and 
fled  to  the  rear  exit  to  escape.  Agnew,  who 
had  been  standing  in  the  rear  vestibule,  was 
caught  in  the  stampede  and  pushed  from  the 
car  with  such  violence  that  he  died  almost 
immediately  from  the  effects  of  his  conse- 
qnokt  fail  to  the  pavement 

Defendant  contends,  In  support  of  its  de- 
murrer to  the  evidence,  that  the  inference  of 
a  negligent  cause  of  the  explosion  Is  conclu- 
sively refuted  by  evidence  which  shows  oc- 
casional explosions  In  the  controller  or  in 
the  overhead  apparatus  may  result  from  a 
number  of  causes  which  should  be  classed  as 
unavoidable,  since  modern  science  and  in- 
genuity have  not  yet  been  able  to  eradicate 
them.  But  there  is  substantial  contradic- 
tory evidence  in  the  record  to  the  effect 
that  such  outbursts  generally  are  caused  by 
negligence  in  the  inspection  and  repair  of 
the  mechanism  for  transmitting,  controlling, 
and  applying  the  power,  or  by  negligence  of 
the  motorman  in  manipulating  the  lever  con- 
trolling the  power  In  a  manner  to  admit  at 
once  a  larger  and   more  iwwerfal  current 


than  the  inedianlsm  Is  Intended  to  bear. 
There  are  facts  and  circumstances  in  evi-' 
dence  relating  to  the  conditions  and  method 
under  which  the  car  was  being  operated 
which  point  to  such  negligence  on  the  part 
of  the  motonnan  as  the  cause  of  the  explo- 
sion. 

[3]  Defendant,  as  a  common  carrier,  was 
charged  with  the  duty  of  exercising  the 
highest  degree  of  care  for  the.  safety  of  its 
passengers,  and  must  l>e  held  liable  to  re- 
spond in  damages  if  the  death  of  its  passen- 
ger was  due  to  the  slightest  negligence  in' 
the  performance  of  such  high  duty.  Brod  v. 
Transit  Co.,  115  Mo.  App.  loc.  dt  209,  91 
S.  W.  993,  and  cases  cited. 

[4,  6]  like  mere  fact  that  an  explosion  oc- 
curred on  the  car  is  prima  fade  evidence 
that  it  had  a  negligent  origin,  and  proof  of 
such  fact  imposed  on  defendant  the  burden 
of  showing  by  evidence  that  the  explosion 
was  not  caused  by  any  breach  of  duty  on  its 
part  but  by  unavoidable  acddent.  "Where, 
the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and 
the  acddent  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendants,  that  the 
acddent  arose  from  want  of  care."  Hill  v. 
Scott,  38  Mo.  App.  loc.  dt  374.  The  most 
that  may  be  said  -  of  the  evidence  of  defend- 
ant on  this  subject  is  that  it  raises  an  issue 
with  the  contradictory  evidence  of  plaintiff. 
In  sndk  state  of  case  we  cannot  say,  as  a 
matter  of  law,  that  defendant  has  met  and 
overcome  the  prima  fade  proof  of  plaintiff. 

[6]  But  it  is  argued  that,  even  if  it  be 
found  that  the  cause  of  the  explosion  was 
negligence  of  defendant,  such  cause  must 
be  held  to  be  a  remote  and  not  the  proximate 
cause  of  the  injury  which  resulted  from  the 
unwarranted  panic  of  the  other  passengers. 
No  one  was  injured  by  the  explosion,  and  it 
is  claimed  that  such  occurrences,  however 
startling  and  severe  in  appearance,  are  harm- 
less to  the  occupants  of  the  car,  and  there- 
fore that  defendant,  in  the  ezerdse  of  the 
highest  degree  of  care,  had  no  cause  to  an- 
ticipate that  passengers  would  become  so 
frightened  at  a  thing  so  harmless  and  in- 
jure one  another  in  a  wild  effort  to  escape. 

Cases  involving  the  question  of  die  liabil- 
ity of  a  carrier  for  an  Injury  caused  by  neg- 
ligence in  suddenly  confronting  the  passen- 
gers with  a  real  or  supposed  danger  of  im- 
minent injury  have  been  the  subject  of  adju- 
dication in  this  state,  and  the  rule  has  been 
applied  that  ttie  test  in  sudi  Instances  is 
not  whether  there  was  actual  peril  but 
whether  there  was  an  appearance  of  im- 
minent danger  that  reasonably  should  have 
been  anticipated  as  too  terrifying  for  an  or-- 
dlnary  company  of  passengers  to  face  with- 
out injurious  alarm.  The  rules  which  gov- 
ern the  solution  of  such  cases  thus  are  stated 
in  Klelber  v.  Railway,  107  Mo.  loa  dt  249, 
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17  S.  W.  948,  14  L.  R.  A.  613:  "Ftrst,  the 
I>erll  or  alarm  must  have  been  caused  by  the 
negligence  of  the  one  against  whom  Indem- 
nity Is  sought;  second,  the  apprehension  of 
peril,  from  the  standpoint  of  the  injured  per- 
son, must  have  been  reasonable:  and,  third, 
the  appearance  of  danger  must  have  been  im- 
minent, leaving  no  time  for  deliberation.  On 
the  other  hand,  the  danger  must  be  judged 
by  the  circumstances  as  they  appear,  and  not 
by  the  result" 

Applying  these  rules  to  the  case  in  hand, 
we  find  that  such  negligence  should  have 
been  anticipated  by  defendant  as  being 
fraught  with  dangerous  consequences  to  Its 
passengers,  and  consequently  should  be  re- 
garded as  the  direct  cause  of  the  Injury. 
The  passengers  did  not  know  that  this  sud- 
den and  unexpected  volcanic  eruption  that 
surrounded  them  with  fire  and  smoke  and 
deafened  them  with  its  noise  was  harmless, 
and  It  was  most  natural  for  them  to  be  alarm- 
ed and  to  alarm  each  other  to  an  uncontrol- 
lable pitch.  The  injury  was  a  natural  conse- 
quence of  the  negligence  and  as  within  the 
scope  of  the  results  defendant  should  have 
anticipated  might  follow  the  act  No  tsrror 
was  committed  in  overruling  the  demurrer 
to  the  evidence.  We  have  sufficiently  an- 
swered the  argument  of  defendant  addressed 
to  the  instructions.  There  is  no  prejudicial 
error  In  the  record. 

The  Judgment  is  affirmed.    All  concur. 


YEOMANS  et  al.  v.  HERRICK  et  aL 

(No.  10,989.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  e,  1914.) 

1.  JUBY    (I  14*)— KlOHT  TO  JUBT  TkiAIt— EQ- 

unr  Suit. 

A  suit  to  compel  obedience  to  a  building  re- 
striction is  purely  one  in  equity,  in  which  de- 
fendant is  not  entitled  to  a  jury  trial  as  of 
right 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  U  40-60,  66-83 ;    Dec.  Dig.  i  14.»] 

2.  CouBTs  (J  231*)— Appeiiatk  Jubisdiction 
— CoNSTrnrrroNAi-  Questiobt. 

Merely  inserting  in  a  mqtion  for  a  new 
trial  a  statement  that  a  constitutional  ques- 
tion is  involved  does  not  raise  such  question 
unless  it  really  exists. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Die.  If  487.  491,  644,  646-«48,  650.  652-659, 
661;    Dea  Dig.  |  231.*] 

3.  Dekdb  (f  171*)— BuiLDiwo  BBantiOTioNB— 
Location  ot  Buildino. 

A  restriction  contained  in  a  residence  plat 
and  deeds  as  to  location  of  buildings,  if  reason- 
able and  within  the  policy  of  the  law,  is  valid 
and  enforceable. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  K  450,  537-642;    Dec.  Dig.  i  171.*] 

4.  Deeds  (g  171*)— BT7iu>iNa  BESTBicnONa— 

Construction— "Street." 

A  building  line  restriction  contained  in  a 
plat  and  deed  provided  that  no  residence  or  part 
thereof,  exclusive  of  porches,  shall  be  erected  on 
any  of  the  lots  within  40  feet  of  the  street  line 
apon  which  the  lots  so  improved  front,  or  within 


40  feet  of  any  side  street  Betd.  that  the  word 
"street  line"  as  applied  to  the  front  of  the  lot 
and  the  word  "street"  as  applied  to  the  side  of 
the  lot  should  both  be  construed  as  applying  to 
the  streets  shown  on  the  plat  meaning  the 
street  in  Its  broadest  and  most  general  sense, 
viz.,  from  property  line  to  proper^  line,  includ- 
ing the  roadway,  gutters,  and  sidewalks. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §»  460,  537-542;    Dec.  Dig.  |  171.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6684-6691 ;  vol.  8.  p.  7805.] 

6.  Deeds  (I  176*)— Buzldhto  Linb  Bxrbio- 

TroNs—WATVEB— Abandonment. 

Plaintiff  platted  certain  residence  property 
subject  to  a  Duilding  line  restriction  that  no 
residence  should  be  erected  closer  than  40  feet 
to  the  front  street  line,  nor  40  feet  to  any  side 
street.  Defendant  with  knowledge  of  the  restric- 
tion purchased  a  comer  lot  the  contract  bind- 
ing him  to  observe  the  restrictions  expressed  in 
the  plat.  Before  he  had  obtained  a  deed,  he 
commenced  bnildlng  operations,  and  was  warned 
by  plaintiff's  agent  that  he  was  constructing  his 
foundation  closer  than  40  feet  from  the  side 
street  line.  Defendant  at  first  in  answer  to 
the  agenf  s  warning,  stated  that  he  would  com- 
ply with  the  restriction,  but  did  not  and,  bav- 
mg  obtained  a  deed  containing  the  restrictive 
covenant  and  paid  the  balance  of  the  price,  re- 
fused to  comply.  Held,  that  plaintilTB  faUuie 
to  instantiy  file  an  injunction  suit  on  her  agent 
becoming  aware  of  the  violation  of  the  restric- 
tion, her  acceptance  of  the  balance  of  the  price 
and  the  execution  of  the  deed,  and  the  fact  that 
she  had  not  taken  prompt  steps  to  enforce  the 
observation  of  the  restrictions  hj  another  prop- 
erty owner  did  not  show  either  a  waiver  or  an 
abandonment  of  the  restriction,  nor  bar  her 
right  to  enforce  the  same  in  eqmty.  * 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  $S  645,  648 ;   Dec.  DigTl  175.*] 
6.  Deeds  (g  173*)— Buildino  Rkstbiotiohs— 

Enfobceuent. 

Where  a  plat  of  a  residence  addition  to  * 
city  contained  a  building  line  restriction  requir- 
ing buildings  to  be  set  back  40  feet  from  the 
street  line,  the  covenant  ran  with  each  lot  sold 
in  accordance  with  the  plat  and  subject  to  the 
restriction  in  favor  of  every  other  lot  owner, 
so  that  the  owner  of  the  lot  immediately  west 
of  one  which  the  owner  was  improving  in  vio- 
lation of  the  restriction  was  entitled  to  sue  to 
enforce  the  same. 

[Ed.  Note. — VoT  other  cases,  see  Deeds,  Gent 
Dig.  8  648;  Dec.  Dig.  g  173.*] 

Appeal  from  Glrcolt  Ooart,  Jackson  Coun- 
ty; Hon.  W.  O.  Thomas,  Judge. 

Suit  by  Kate  S.  Yeomans  and  others 
against  Robert  T.  Herrick  and  others.  De- 
cree for  complainanta,  and  defendants  ap- 
peal.   AflSrmed. 

Geo.  B.  Strother,  of  Kansas  City,  for  ap- 
pellants. Scarrltt,  Scarritt  Jones  &  Miller, 
and  Meredith  &  Harwood,  all  of  Kansas  City, 
for  respondents. 

TRIMBLE,  J.  This  Is  a  suit  In  equity  to 
enforce  the  observance  of  a  building  restric- 
tion In  the  title  to  certain  residence  property 
in  Kansas  City,  Mo.,  conveyed  by  Mrs.  Yeo- 
mans and  husband  to  the  plalntUTs  In  er- 
ror. The  chancellor  found  for  the  complain- 
ants, and  granted  the  prayer  of'  the  bill. 

Mrs.  Yeomans  owned  a  tract  of  land  which 
she  platted  Into  lots,  and  made  the  same  a 
finished   residence  district  by   grading  the 
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■txeets,  patting  down  granitoid  sidewalks, 
putting  in  gas  mains,  sewers,  water  mains, 
paving  the  streets,  sodding  tbe  terraces, 
planting  park  trees,  eta  As  a  i)art  ot  the 
dedicatlcm  expressed  on  the  face  of  the  plat. 
It  was  stated  that  all  persons  who  should  ac- 
quire any  land  described  in  the  plat  should 
be  taken  and  held  to  agree  and  covenant 
with  the  owners  of  said  land  and  their  as- 
signs, and  each  of  them,  to  conform  to  and 
observe  certain  restrictions  and  stipulations 
as  to  tbe  use  thereof,  among  a  number  of 
which  was  one  providing  that  during  a  period 
of  20  years  "no  residence  or  part  thereof 
exclusive  of  porches  shall  be  erected  on  any 
of  said  lots  within  forty  feet  of  the  street 
line  upon  which  the  lots  so  Improved  front, 
nor  within  forty  feet  of  any  side  street"  A 
number  of  tbe  lots  in  said  addition  were  sold 
from  time  to  time  after  the  ground  was  plat- 
ted, and  in  all  of  the  deeds  there  was  a 
clause  requiring  the  grantees  to  observe  the 
covenants  and  restrictions  as  to  the  use  of 
the  said  lots  expressed  upon  the  face  of  the 
recorded  plat 

On  December  28,  1910,  Mrs.  Yeomans  con- 
tracted In  writing  to  sell  to  Robert  T.  Eer- 
rlck  lot  1,  block  10,  in  said  addition,  and  in 
said  contract  was  a  clause  agreeing  to  con- 
form to  and  observe  the  covenants  and  re- 
strictions as  to  the  nse  of  said  land  expressed 
on  the  face  of  the  recorded  plat  The  fii" 
amount  of  tbe  purchase  money  was  to  be 
paid  on  April  1,  1911,  at  which  time  Mrs. 
Yeomans  was  to  make  a  deed  to  the  lot 
This  lot  fronted  east  on  Main  street,  and  ran 
back  west  along  the  north  side  of  Fifty- 
Fifth  street,  the  lot  lying  in  the  southeast 
comer  of  block  10.  About  March  16,  1911, 
Herrick,  who  had  erected  two  hoases  Jnst 
north  of  the  lot  in  question,  in  one  of  which 
be  was  living,  began  excavating  for  the 
foundation  of  a  residence  on  lot  1  to  front  on 
Main  street  Before  any  excavation  was 
made  Herrick  measured  from  the  north  line 
of  the  sidewalk  on  Fifty-E^fth  street  and  set 
tile  stakes  for  the  foundation.  So  that  Her- 
rick knew  the  foundation  was  b^ng  put  In 
nearer  than  40  feet  to  the  street  in  violation 
of  the  covenant  in  his  contract,  and  at  the 
time  it  was  signed  his  attention  was  called 
to  the  fact  that  any  residence  built  thereon 
had  to  be  40  feet  away  from  the  side  street 
About  the  28th  of  March,  1911,  one  of  tbe 
agents  who  had  sold  the  property  to  Herrick 
noticed  that  the  excavation  was  being  made 
rather  close  to  the  street,  and  called  his  at- 
tention to  the  fact  that  the  restriction  called 
for  40  feet  from- the  side  line,  and  Herrick 
remarked  that  he  certainly  expected  to  live 
within  the  restrictions.  The  next  day  the 
agent  spoke  to  him  again  about  it,  and  Her- 
rick Was  asked  where  the  stakes  were  on  the 
south  side,  as  they  had  been  obliterated  by 
the  graders  hauling  the  dirt  out  Mr.  Her- 
rick did  not  point  out  where  the  south  line 
of  the  foundation  was,  and  the  agent  pointed 
out  to  him  where  the  property  line  was,  and 


that  he  must  obswe  tiie  reetzlcttons  as  to 
40  feet  on  tbe  side  Une.  Herrick  replied  that 
he  knew  as  much  about  those  matters  as 
the  agent  did,  and  knew  where  to  meaiore 
from.  The  agent  spoke  to  him  several  times 
about  being  careful  to  observe  the  restric- 
tions, before  the  excavation  was  completed. 
On  the  28th  of  March,  1911,  the  agent,  in 
passing,  observed  that  the  foundation  wall 
had  been  put  in  and  discovered  that  its  dis- 
tance from  the  side  street  was  less  than  40 
feet  Thereupon  the  agent  went  to  Herrick 
and  told  him  he  was  six  or  seven  feet  over 
the  line,  and  Herrick  repUed:  "Well,  I'll  just 
stand  you  a  lawsuit  on  that."  The  next  day 
March  29,  1911,  a  written  notice  was  served  - 
on  him  that  tbe  residence  he  was  erecting  on 
said  lot  1  was  not  40  feet  north  of  the  north 
line  of  Fifty-Fifth  street  and  for  him  to 
change  the  location  of  the  building  so  as  to 
conform  to  the  building  restriction  afore- 
said. On  April  1,  1911,  the  remainder  of  the 
purchase  price  became  due,  and  Mr.  Herrick 
paid  it,  and  received  a  deed  from  Mrs.  Yeo- 
mans and  husband  to  Viola  D.  Herrick  in  ac- 
cordance with  the  terms  of  the  contract 
This  deed  contained  a  covenant  to  conform  to 
and  observe  the  covenants  and  restrictions 
as  to  the  use  of  said  land  expressed  on  the 
face  of  said  plat.  Thereupon  Herrick  pro- 
ceeded with  the  erection  of  the  foundation 
walls  of  the  building  in  disregard  of  his 
covenants  and  the  notice  given  him,  and,  it 
then  being  definitely  known  that  he  would 
not  obey  them,  this  suit  was  brought  on 
April  7,  1911,  to  enjoin  the  erection  of  said 
building  and  to  compel  the  location  thereof 
further  to  the  north  so  as  to  comply  with 
said  restriction. 

[1,  2]  It  is  complained  that  the  court  erred 
in  declining  to  call  a  jury.  The  case  was 
purely  one  in  equity,  and  therefore  a  Jury 
was  not  demandable  as  a  matter  of  right 
Snell  V.  Harrison,  83  Mo.  651;  Bronson  v. 
Wanzer,  86  Mo.  408;  Davis  v.  Forman,  229 
Mo.  27,  129  S.  W.  213.  (3onsequently  no 
right  guaranteed  by  the  Constitution  was  de- 
nied by  the  failure  to  call  a  Jury.  Long  v. 
Long,  141  Mo.  352,  44  S.  W.  341;  Brim  v. 
Fleming,  135  Mo.  597,  37  S.  W.  501.  Merely 
inserting  in  the  motion  for  a  new  trial  that 
a  constitutional  question  is  involved  does  not 
raise  such  question.  That  is  not  a  mere  mat- 
ter of  form.  The  question  must  really  exist, 
and  if  it  does  not  exist,  it  is  not  raised. 
Brookline  Canning  Co.  v.  Evans,  238  Mo.  699, 
142  S.  W.  319;  Woody  v.  Eallroad,  173  Mo. 
547,  73  8.  W.  476;  Hilgert  v.  Paving  Co.,  173 
Mo.  319,  72  S.  W.  1070.  If  such  question 
could  be  said  to  have  been  raised  on  this 
point,  it  having  been  decided  by  the  Supreme 
Court  in  so  many  cases,  not  only  in  those 
cited,  but  in  many  others,  the  same  is  no 
longer  open  or  debatable.  Dickey  v.  Holmes, 
208  Mo.  664,  106  S.  W.  611 ;  State  v.  Camp- 
bell, 214  Mo.  362,  113  8.  W.  1081;  State  v. 
Zimmerman,  216  Mo.  418,  115  S.  W.  965. 

£3]  There  is  no  dispute  over  tbe  fact  that 
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tbe  building  la  located  mucb  nearer  the  street 
line  than  40  feet,  and  the  restriction  was 
clearly  and  knowingly  violated.  Covenants 
In  the  nature  of  restrictions  on  the  use  of 
the  fee,  when  reasonable  and  within  the 
policy  of  the  law,  are  valid,  and  If  the  in- 
tention of  the  parties  Is  clear,  equity  will  en- 
force them.  Kenwood  Land  Co.  v.  Hancock 
Investment  Co.,  169  Mo.  App.  715,  155  S.  W. 
861. 

[4]  We  are  unable  to  draw  any  distinction 
between  the  words  "street  line"  as  applied 
to  the  front  of  the  lot,  and  the  word  "street" 
as  applied  to  the  side  of  the  lot  In  the  re- 
striction hereinabove  quoted.  Both  apply  to 
the  streets  as  shown  on  the  plat,  and  there- 
fore mean  the  street  in  its  broadest  and  most 
general  sense,  that  is,  from  property  line  to 
property  line.  The  word  "street"  as  gen- 
erally used  Includes  the  roadway,  gutters,  and 
sidewalks.  Knapp  v.  St  Louis  Transit  Co., 
126  Mo.  26,  28  S.  W.  627.  There  is  nothing 
anywhere  In  the  evidence  to  show  that  a 
narrower  sense  was  Intended.  And  the  evi- 
dence shows  that  Herrlck  measured  from  the 
north  line  of  the  sidewalk  when  he  located 
the  foundation,  and  was  not  misled  by  any 
dUferent  construction  of,  or  distinction  be- 
tween, the  words  "street  line"  and  "street" 

[6]  Plaintiffs  in  error  claim  that  the  re- 
strictions have  been  waived  by  the  Teomans, 
and  that  said  restrictions  have  been  aban- 
doned. The  alleged  waiver  seems  to  be  based 
on  two  grounds:  First,  because  Mrs.  Yeo- 
mans,  through  her  agent,  knew  what  was  be- 
ing done  and  did  not  instantly  file  an  in- 
junction suit  to  stop  it ;  and,  second,  that  she 
accepted  the  balance  due  on  the  purchase 
price  and  made  him  a  deed  after  she  knew 
he  was  putting  in  the  foundation  in  viola- 
tion of  the  restrictions.  Neither  of  these 
woiild  constitute  waiver  in  this  case.  As  a 
matter  of  fact  the  evidence  supports  the  in- 
ference that  although  the  agent  suspected 
the  excavation  was  being  placed  too  close  to 
the  street,  yet  he  was  not  convinced  that 
Herrlck  was  going  to  violate  the  restriction 
until  a  day  or  so  before  the  deed  was  made 
when  &  written  notice  waa  served  that  the 
restriction  must  be  complied  with.  The  fact 
that  the  agent  knew  the  restriction  was  being 
violated  could  only  become  effective  on  the 
ground  of  estoppel  or  laches,  neither  of  which 
are  present  Herrlck  knew  exactly  what  he 
was  doing.  He  was  not  Induced  to  change  his 
position  by  anything  Mrs.  Teomans  or  her 
agent  did  or  failed  to  do. 

The  receipt  of  the  balance  of  the  money 
and  the  execution  of  the  deed  were  neither  a 
waiver  nor  an  abandonment  of  the  restric- 
tion since  they  were  inserted  in  the  deed. 
And  the  grantees  were  Informed  at  all  times 
that  the  restrictions  would  be  rigidly  enforc- 
ed. Mrs.  Yeomans  bad  a  right  to  insist  upon 
the  written  contract  being  carried  out  ac- 
cording to  its  terms,  that  ia,  specifically  per- 


formed. And  even  though  a  disposition  on 
the  part  of  Herrlck  to  violate  the  restric- 
tions was  being  manifested,  Mrs.  Teomans 
had  the  right  to  expect  that  he  would  com- 
ply with  the  terms  of  his  agreement  and  the 
covenants  In  the  deed.  "Waiver  is  the  in- 
tentional abandonment  or  relinquishment  of 
a  known  right,  and  the  intention  to  do  so  Is 
the  essentia]  element  involved."  Brlx  ▼. 
Fidelity  Co.,  171  Mo.  App.  518,  loc.  cit.  525, 
153  S.  W.  789,  792.  Not  only  is  there  no 
evidence  of  any  Intention  on  the  part  of  Mrs. 
Teomans  to  waive  the  enforcement  of  the  re- 
striction, but  there  is  evidence  that  at  all 
times  she  was  insisting  upon  its  enforcement 

Nor  was  there  any  evidence  of  abandon- 
ment of  such  restrictions.  The  same  re- 
strictions were  put  in  all  the  deeds.  Mrs. 
Teomans  never  had  violated  them  herself, 
nor  has  she  by  act  or  word  evinced  an  in- 
tention to  abandon  them.  This  is  a  recently 
platted  residence  district  and  the  general 
plan  of  restrictions  seems  to  have  been  com- 
plied with.  Even  U  there  were  instances 
where  other  property  owners  have  not  ob- 
served the  restrictions  in  some  particular, 
this  does  not  furnish  conclusive  evidence,  or 
even  convincing  evidence,  that  the  general 
plan  of  the  restrictions  has  been  abandoned. 
Compton  Hill  Imp.  Co.  v.  Strauch,  162  Mo. 
App.  76,  loc.  dt  87,  141  S.  W.  1159.  The 
cases  where  the  parties  seeking  to  enforce 
the  restrictions  have  themselves  violated  such 
provisions,  or  where  the  lapse  of  time  and 
the  long-continued  and  general  -violation  of 
the  restrictions  have  changed  the  condition 
of  the  locality  and  rendered  the  restrictions 
no  longer  serviceable,  are  not  in  point  Mere- 
ly because  Mrs.  Teomans  has  not,  as  yet 
taken  steps  to  enforce  the  observance,  by 
some  other  property  owner  in  the  addition,  of 
a  restriction  he  has  violated,  will  not  pre- 
vent her  from  involdng  the  aid  of  a  court  of 
equity  in  this  case.  Bacon  v.  Sandberg,  179 
Mass.  396,  60  N.  E.  936;  Fete  ▼.  Foerstel, 
159  Mo.  App.  75,  139  S.  W.  820. 

[6]  In  this  case^  too,  the  covenants  ran  with 
ea<!h  lot  and  in  favor  of  every  other  lot  own- 
er, and  Mrs.  Teomans,  as  the  owner  of  the 
lot  immediately  west  of  the  Herrick  lot 
would  be  entitled  to  insist  on  the  restriction 
as  a  covenant  for  the  benefit  of  the  adjoin- 
ing lot 

Plaintiffs  in  error  knew  they  were  violat- 
ing the  restrictions,  and  were  warned.  .  Even 
when  the  notice  was  served  on  them,  they 
could  have  changed  the  location  and  observed 
the  restriction  at  a  cost  of  not  over  $250. 
The  evidence  is  that  such  building  restric- 
tions in  the  residence  district  in  question  add 
much  to  the  beauty  and  value  of  the  realty. 
The  parties  chose  to  buy  property  with  these 
restrictions  on  it  The  restrictions  are  rea- 
sonable and  within  the  policy  of  the  law, 
and  must  be  enforced. 

The  Judgment  is  affirmed.   AU  concur. 


Digitized  by 


Google 


Mo.) 


QUINN  ▼.  McCAIiLUM 


1115 


QUINN  ▼.  McCALLUM.     (No.  11,02a) 

(Kansas  (>ify  Cowct  of  Appeals.     MissonrL 

March  2,  1914.    Rehearing  Denied 

April  8,  1914.) 

1.  MoBTOAOES  (S  23S*)— SxcrBiTT. 

Where  duplicate  notes,  purporting  to  be 
secared  by  a  single  deed  of  trust,  are  executed, 
the  one  first  negotiated  to  an  innocent  purchaser 
carries  the  mortgage  security. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  U  620,  621 ;  Dec  Dig.  {  235.*] 

2.  MOHTGAOES  (I   235*)— ACTION  TO  Enjoih— 
EVIDENCX. 

In  a  suit  to  enjoin  a  sale  of  land  under  a 
deed  of  trust  securing  duplicate  notes  which 
were  transferred  to  plaintiS  and  defendant,  re- 
spectively, evidence  held  insufficient  to  snow 
that  plaintiffs  note  was  first  negotiated  to  an 
innocent  purchaser. 

[Bd.  Mote. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  620,  621 ;   Dec.  Dig.  f  235.*] 

3.  Evidence  (8  01*)— Busdbn  of  Peoof. 

Plaintiff  has  the  burden  of  showing  himself 
entitled  to  relief,  and,  unless  he  does  so,  there 
can  be  no  relief. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  113 ;   Dec.  Dig.  §  91.»] 

Appeal  from  Circuit  Court,  Jacksou  County. 

Action  by  J.  D.  Qulnn  against  James  W. 
McCallnm.  From  a  Judgment  for  defendant, 
plaintur  appeals.    Affirmed. 

Sharp,  Sharp  &  Sharp,  of  Kansas  City,  for 
appellant  T.  A.  Witteo,  of  Kansas  City,  for 
respondent 

EliMSON,  P.  J.  This  action  was  lustltot- 
«d  to  enjoin  the  sale  of  certain  real  property 
by  the  trustee  In  a  deed  of  trust  On  trial 
■ot  the  merits,  the  injunction  was  dissolved, 
and  plaintiff  has  appealed. 

It  appears  that  on  April  20,  1912,  one 
<irlgg8  execnted  a  note  for  $1,200,  payable 
to  one  Bowen,  and  that  the  latter  indorsed  It 
in  blank,  without  recourse,  giving  It  into  the 
possession  of  Griggs,  and  the  latter  trans- 
ferred It  to  the  Fidelity  State  Bank  of  Kan- 
sas City,  Kan.  Afterwards  the  bank  sold  the 
note  to  plaintiff.  There  was  evidence  tending 
to  show  that  the  bank  acquired  the  note  on 
April  30th,  and  that  the  date  of  plaintiff's 
getting  it  from  the  bank  was  August  9th. 
But  It  was  shown  in  behalf  of  defendant  that 
another  note,  of  same  date  and  amount  and 
similar  In  all  respects,  appearing  to  be  se- 
cured by  the  same  deed  of  trust  was  esecut- 
«d  by  Griggs  to  Bowen  and  was  negotiated 
by  the  latter  to  defendant  on  the  next  day, 
April  30th ;  the  deed  of  trust  being  delivered 
with  the  note. 

[1, 2]  So  It  appears  that  a  note  and  deed  of 
trust  to  secure  It  was  execnted  in  duplicate. 
One  of  these  was  Indorsed  in  blank  by  Bow- 
«n,  the  payee,  and  left  with  Griggs,  the 
maker,  and  he  sold  to  the  bank,  and  the 
latter  sold  It-  to  plaintiff.  The  other  was 
sold  and  Indorsed  to  defendant  by  Bowen. 

The  law  is  that  where  a  transaction  con- 
cerns one  note   secured   by   a   mortgage  or 


deed  of  trust  and  duplicate  notes  are  ex- 
ecnted, the  one  first  negotiated  to  an  inno- 
cent purchaser  carries  the  mortgage  security. 
Southern  Com.  Bank  v.  Slatterly,  166  Mo. 
620,  66  S.  W.  1066.  In  Ponder  v.  Colvln,  170 
Mo.  App.  S5, 156  S.  W.  483,  we  had  a  case  of 
duplicate  notes,  but  the  points  made  there 
are  not  found  In  this  case.  In  this  case 
plaintiff  claims  that  defendants  (the  trustee 
In  the  deed  of  trust  and  Fradenburg)  should 
be  enjoined  from  selling  the  real  estate  to 
pay  the  note  held  by  Fradenburg,  for  the 
reason  that  the  bank,  from  which  he  (plain- 
tiff) obtained  the  note  be  holds,  bought  It  of 
Griggs  before  Fradenburg  bought  his  note 
from  Bowen ;  and  that  therefore  the  deed  of 
trust  went  with  It  and  he,  and  not  defend- 
ant Is  the  owner  with  right  to  foreclose. 

We  have  examined  the  evidence  and  find 
ourselves  unable  to  say  that  plaintiff  proved 
his  case  at  the  trial.  There  was  evidence  in 
his  behalf  tending  to  show  that  the  bank  got 
the  note  of  Griggs  on  the  30th  of  April,  1910. 
So  there  Is  evidence  that  Fradenburg  got  Ills 
note 'from  Bowen  on  that  day,  and  there  Is 
nothing  to  show  that  plaintiff  got  his  first 
On  the  contrary,  there  is  this  circumstance 
In  favor  of  defendant  Fradenbnrg;  he  got  his 
note  and  the  deed  of  trust  at  the  same  time 
(April  30th),  and  It  had  not  at  that  time 
been  recorded.  It  was  recorded  on  that  day, 
and  defendant  Is  of  the  impression  that  he 
sent  It  to  the  recorder's  office.  But  be  that 
as  it  may,  plaintiff  has  not  shown  that  he 
holds  his  duplicate  through  the  first  negotia- 
tion. He  did  attempt  In  a  negative  way  to 
show  that  defendant  did  not  get  his  dupli- 
cate from  Bowen  until  about  the  30th  of 
July.  Bowen  was  the  witness  relied  upon, 
but  we  do  not  see  that  the  trial  court  <}r  this 
court  .should  accept  his  testimony  In  pref- 
erence to  Fradenburg.  It  was  of  very  un- 
certain and  Indefinite  character.  He  said  the 
time  when  this  occurred  "Is  kind  of  mixed 
up  in  my  mind";  and  "to  the  best  of  my 
recollection  It  was  eith»  before  or  just  after 
I  came  back  from  a  short  trip  to  the  North." 
He  was  asked  to  give  his  best  recollection  as 
to  the  date  of  his  negotiation  with  Fraden- 
burg, and  he  answered  In  these  words'.  "Well, 
I  heard  Mr.  Fradenburg's  evidence,  and  he 
has  got  tangled  up  on  some  other  transaction 
that  we  had,  I  think ;  well,  of  course  It  seems 
as  though  I  am  completely  contradicting  Mr. 
Fradenburg.  My  recollection  Is  th^t  the 
exact  date  was  July  30,  1910,  on  this  trans- 
action." Then  he  went  through  a  series  of 
indefinite  and  unsatisfactory  answers  as  to 
other  matters.  Then  he  was  finally  asked  if 
he  had  not  been  defrauding  people  by  this 
system  of  duplicating  notes  secured  by  one 
deed  of  trust  and  if  an  agent  had  not  been 
selected  to  collect  his  "salary"  and  apply  it 
on  sucb  notes.  His  answer  was,  "Not  on 
these  notes."  So  we  repeat  that  we  see  no 
reason  for  crediting  Bowen  over  Fradenburg. 


•For  other  vaea  lee  ■una  topic  ana  section  NUMBBR  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Bep'r  Indexar 


Digitized  by 


Google 


1116 


165  SOUTHWESTBBN  BBPOBTSB 


(Mo. 


it]  When  a  plaintiff  comes  Into  conrt,  he 
assumea  the  burden  of  showing  himself  en- 
titled to  relief.  If,  In  fact,  be  Is  entitled  to 
such  relief,  and  yet  cannot  prove  It  to  the 
reasonable  satisfaction  of  the  court,  It  is  his 
misfortune,  and  It  leaves  him  no  right  to  a 
judgment  based  on  evidence  of  such  unsatis- 
factory character  as  will  fall  to  carry  rea- 
sonable conviction. 

The  Judgment  is  accordingly  affirmed.  All 
concur. 


DTJNGAN  V.  ST.  LOUIS  &  S.  F.  R.  00. 
(No.  10,962.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  16, 1914.    Behcarine  Denied 

April  7,  1914.) 

1.  COMUEBCE    (I  8*)— EXCLTTSIVENEBS  OF  FED- 

KBAL    Laws  —  Pboceedino    undeb    State 

Laws— Cube  or  Defect. 

Where  a  widow  sued  under  a  state  law 
for  the  deatti  of  her  husband  while  engaged  in 
interstate  commerce,  so  that  the  action  was  con- 
trolled by  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c  149,  35  Stat  65  [U.  S. 
Comp.  St.  Supp.  1011,  p.  1322]),  giving  the  per- 
sonal representative  alone  the  right  to  sne  and 
obtain  Judgment,  the  defect  conld  not  be  cnred 
by  her  subsequent  filing  an  entry  of  appearance 
reciting  her  appointment  as  administratrix,  and 
adopting  the  proceeding  in  her  behalf  and  of- 
fering proofs  of  letters  of  administration. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  |  6 ;   Dec.  Dig.  f  8.*] 

2.  Masteb  aitd  Sebvant  (i  286*)— iNnntT  to 

SEBVANT  —    NeGUOENCE  —   CONTBIBTTTOBT 
NEOUOENOB— QtTESTION   FOB  JtJBT. 

Whether  the  explosion  of  a  locomotive  boil- 
er causing  the  death  of  the  engineer  was  caused, 
either  by  the  worn  condition  of  the  engine  so 
as  to  show  nep;ligence  of  the  railroad  company, 
or  by  the  negligence  of  decedent  in  allowing  the 
water  in  the  boiler  to  get  too  low  so  as  to  de- 
feat a  recovery  for  his  death,  held,  under  the  evi- 
dence, for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JJ  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  1053;    Dec.  Dig.  i  285.*] 

8.  Mabteb  and  Sebvant  (|  270*)— Death  of 
Sebvani!— Evidence— Admissibilitt. 

Where,  in  an  action  for  the  death  of  an 
engineer  caused  by  the  explosion  of  the  boiler, 
there  was  evidence  that  scale  was  on  the  engine, 
that  a  curved  piece  of  scale  was  picked  up  near 
the  engine  by  one  who  fitted  it  into  a  carved 
place  on  the  crown  shield,  and  the  company 
showed  that  the  scale  would  not  fit  any  curve, 
and  tiiat  the  engine  which  exploded  was  of  the 
usual  type,  and  that  there  were  but  two  types 
of  fire  box  in  use,  one  known  as  the  O.  6.  type, 
the  testimony  of  a  witness  that  he  had  examined 
several  engines  not  of  that  type,  and  had  found  a 
curve  where  the  scale  would  fit,  was  admissible 
to  rebiU  the  testimony  that  there  was  no  curve 
in  the  fire  box  which  the  scale  would  fit 

[Ed.  Note. — For  othv  cases,  see  Master  and 
Servant,  Cent  Dig.  §g  913-027,  932;  Dec  Dig. 
{  270.*] 

4.  Tbial    (S   244*)— Instbuotiohs— Comment 
ON  Testimont. 

Where,  in  an  action  for  the  death  of  an 
engineer  by  the  explosion  of  a  boiler,  the  testi- 
mony of  a  witness,  received  in  rebuttal,  that  he 
had  examined  engines  of  defendants,  and  had 
found  a  curve  where  a  curved  piece  of  scale 
picked  up  near  the  engine  would  fit,  an  instruc- 
tion tha^  unless  the  jury  believed  the  fire  boxes 
referred  to  by  the  witness  were  of  the  same 


shape  as  the  one  which  was  on  the  engine  which 
exploded,  the  testimony  should  be  disregarded 
was  improper  as  singling  out  the  testimony  of 
the  witness  and  commenting  thereon. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  JS  677-581;   Dec.  Dig.  §244.*] 

Appeal  from  Clrciiit  Ourt,  Jaekson  Coun- 
ty ;  James  B.  Goodrich,  Judge. 

Action  by  Lena  J.  Dungan  against  the  St. 
Louis  &  San  Francisco  Ballroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Beversed  and  remanded. 

W.  F.  Evans,  of  St  LoulSt  and  CJowberd, 
Ingraham,  Durham  &  Morse,  of  Kansas  Cl^, 
for  appellant  Henry  J.  Latshaw,  of  Kansas 
City,  for  respondent 

TBIMBLE,  J.  This  suit  Is  as  nearly  "on 
all  fours"  with  the  case  of  Daisy  Vaughan 
V.  St  Louis  &  San  Francisco  Ballroad  Com- 
pany, 164  S.  W.  144  (in  which  an  opinion  has 
Juat  been  written)  as  it  Is  possible  for  a  case 
to  be  when  based  on  a  death  occurring  at  a 
different  time  and  place  and  alleging  differ- 
ent acts  of  negligence.  So  far  as  the  nature 
of  the  pleadings,  the  steps  taken  in  the 
trial  court,  and  the  questions  of  law  present- 
ed thereby  are  concerned,  the  cases  are  iden- 
tical. Plaintiff  brought  suit  as  the  widow  of 
John  Dungan,  deceased,  November  7,  1910, 
for  the  death  of  her  husband  which  occur- 
red September  20,  1910,  while  he  was  In  the 
employ  of  defendant  as  an  engineer  and  en- 
gaged In  moving  a  train  in  Interstate  com- 
merce. The  oiily  difference  In  the  petition 
from  that  In  the  Vaughan  Case  was  In  the 
dates,  the  occupation  of  deceased,  and  the 
specification  of  negligence.  The  suit  was 
ffled  November  17, 1910,  an  amended  petition 
was  filed  November  7,  1911,  and  a  verdict 
of  $4,000  and  Judgment  thereon  wei«  enter- 
ed March  2,  1912,  In  favor  of  Mrs.  Dungan 
as  widow.  Motions  for  new  trial  and  in  ar- 
rest were  filed  on  the  same  day,  and  the  case 
was  continued  on  said  motions.  Six  months 
and  seven  days  later,  to  wit,  on  September 
9,  1912,  Mrs.  Dungan  was  appointed  admin- 
istratrix of  the  estate  of  John  Dungan,  de- 
ceased, by  the  probate  court  of  Jackson  coun- 
ty, Mo.,  and  at  the  November  term,  1912,  of 
the  circuit  court  of  Jackson  county,  Mo.,  in 
which  the  suit  tuid  been  tried,  Mrs.  Dungan 
filed  in  said  cause  an  "Entry  of  Appearance 
of  Plaintiff  as  Administratrix  of  Her  Deceas- 
ed Husband,  John  Dungan,  and  Adoption  of 
Proceedings  in  Her  Behalf '  Herein."  TMa 
paper  was  filed  December  6,  1912,  while  the 
motions  for  new  trial  and  In  arrest  were 
pending  and  undisposed  of.  On  December 
14,  1912,  the  court  overruled  the  motions  for 
new  trial  and  In  arrest,  the  defendant  object- 
ing and  excepting.  On  December  31,  1912, 
the  order  overruling  these  motions  was,  by 
agreement  of  parties,  set  aside.  Thereupon, 
after  argument  upon  defendant's  motion  for 
a  new  trial,  the  conrt  sustained  said  motion 
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"for  tta«  reaBon  that  this  canse  is  necessarily 
baaed  on  the  federal  Employers'  LiabiUt? 
Act,  and  nnder  the  decisions  of  the  Snpreme 
Court  of  the  United  States  In  [American  R. 
C3o.  of  Porto  Rico  v.  Birch]  224  U.  S.  647 
[32  Sup.  Gt  603,  56  L.  Ed.  879],  plaintlfT 
states  no  cause  of  action  in  herself  as 
widow."  Thereafter,  on  the  same  day,  Mrs. 
Dungan  filed  her  motion  to  set  aside  the 
order  sustaining  defendant's  motion  for  a 
new  trial,  and  the  court  on  Mrs.  Dungan's 
motion  set  aside  its  order  granting  a  new 
trial,  defendant  objecting  and  excepting. 
Thereafter,  on  the  same  day,  December  31, 
1812,  Mrs.  Dungan  requested  the  court  to  al- 
low her  to  enter  her  appearance  as  admin- 
istratrix in  accordance  with  her  "adoption 
of  proceedings"  filed  December  5,  1912,  and 
offered  in  evidence  before  the  court,  over  the 
objections  and  exceptions  of  defendant,  a  cer- 
tified copy  of  her  appointment  as  administra- 
trix. The  court  sustained  the  request,  and 
permitted  the  administratrix  to  become  a 
party,  defendant  objecting  and  accepting. 
Thereafter,  on  the  same  day,  the  court  over- 
ruled defendantfs  motions  for  new  trial  and 
In  arrest  and  defendant  then  appealed. 

[1]  Deceased  left  no  children,  and  the  pe- 
tition so  stated,  and  also  stated  that  no  ad- 
ministration was  had  on  his  estate,  and  the 
petition  so  alleged  at  the  time  of  the  rendi- 
tion of  the  Judgment  Defendant's  answer 
raised  the  same  defenses  as  in  the  Vaughan 
Case,  and  a  demurrer  to  the  evidence  was 
offered  by  defendant  and  overruled.  De- 
ceased was  killed  while  in  the  employ  of 
defendant,  a  common  carrier  engaged  ta  in- 
terstate commerce  It  is  thus  seen  that  the 
<£Bse^  In  all  Its  legral  aspects,  is  identical  with 
the  Vaughan  Case  We  have  carefully  consid- 
ered all  the  briefs  In  both  of  the  cases,  and  are 
of  the  opinion  that  the  conclusion  therein 
reached  Is  correct,  and  must  be  followed,  at 
least  as  regards  the  right  of  the  administra- 
trix to  "adopt"  a  Judgment  after  it  has  been 
rendered  In  favor  of  an  individual.  To  al- 
low this  Would  be  to  Introduce  a  new  and 
unheard  of  method  of  procedure,  one  not 
heretofore  authorized,  and  which.  If  estab- 
lished, would  lead  to  unknown  complications 
and  difficulties  which  cannot  now  be  foreseen. 
The  one  most  apparent  now  is  that  it  would 
obviate  the  necessity  of  proving  one  of  the 
essential  facts  necessary  to  be  proved  in 
order  to  support  a  Judgment,  and  would  j)er- 
mlt  a  party  to  come  in  afterward  and  supply 
that  proof,  and  preclude  the  defendant  from 
contesting  that  proof  before  the  Jury.  It  Is 
unnecessary  to  repeat  here  what  Is  said  In 
the  Vaughan  Case  on  the  question  now  un- 
der consideration.  For  the  sake  of  brevity 
and  space  we  refer  to  the  opinion  in  the 
Vaughan  Case  and  make  it  a  part  hereof. 

[2]  The  cause  of  the  death  was  the  ex- 
plosion of  the  boiler  on  the  engine  deceased 
was  driving.  It  occurred  Just  as  the  train 
was  entering  Olathe,  Kan.,  on  Its  trip  from  | 


Kansas  City,  Mo.,  to  Ft  Scott,  San.  The 
petition  alleged,  In  substance,  that  the  cause 
of  the  explosion  was  the  carelessness  and 
negligence  of  defendant  in  furnishing  for 
plaintiff's  husband  an  engine  which  was  de- 
fective and  dangerous  In  this:  That  the 
boiler  of  said  engine  and  the  fire  box  of  said 
engine  and  the  flue  sheets  and  crown  sheet 
and  the  stay  bolts  of  said  fire  box  and  boiler 
were  defective  and  dangerous  on  account  ot 
the  weakened  and  worn  condition  thereof; 
that  a  number  of  said  stay  bolts  and  flues 
were  broken  and  weakened  by  use  and  age, 
and  that  many  of  said  stay  bolts  were  loose ; 
that  the  crown  sheet  and  side  sheets  of  said 
fire  box  were  pitted,  worn,  and  eaten  away 
with  age  and  scales;  that  defendant  neg- 
llgentiy  failed  to  inspect  said  boiler,  and 
allowed  scale  to  form  therein,  and  negli- 
gently failed  to  remove  said  scale  formations 
therein,  or  wash  said  boiler,  and  that  there- 
by, and  on  account  of  said  defective  condi- 
tion, said  boiler  was  weakened  and  rendered 
dangerous  and  caused  to  explode.  The  de- 
fense of  appellant  was  that  said  boiler  did 
not  explode  on  account  of  said  defects,  or 
any  of  them,  but  that  It  was  caused  to  ex- 
plode by  the  carelessness  of  deceased  In  al- 
lowing the  water  in  the  boiler  to  get  too 
low.  Stated  In  still  smaller  compass,  plain- 
tiff claimed  that,  by  reason  of  defendant's 
negligence,  the  engine  was  weak  and  in  bad 
repair,  and  could  not  stand  the  required 
pressure,  and  exploded  on  that  Account,  and 
also  that  scale  was  negligently  allowed  to 
form  inside  the  boUer  and  was  not  re- 
moved, and  this,  combined  with  the  weak 
condition  of  the  boiler,  caused  it  to  explode. 
Defendant's  contention  was,  as  stated,  that 
deceased  had  carelessly  allowed  the  water 
to  get  so  low  in  the  boiler  as  to  fall  below 
the  "crown  sheet"  The  crown  sheet  and  side 
sheets  form  the  bottom  of  the  boiler  and  the 
top  of  the  fire  box.  When  the  Intense  heat 
necessary  in  an  engine  fire  box  Is  applied  to 
this  (Hown  sheet  and  side  sheets,  unless  there 
is  water  on  the  upper  side  thereof  to  absorb 
the  heat  which  is  done  to  a  great  extent  by 
the  water  itself  (and  to  a  much  larger  ex- 
tent in  passing  from  water  into  steam),  the 
heat  will  remain  concentrated  on  the  crown 
■sheet,  and  cause  it  to  become  soft  or  melt, 
thus  allowing  the  fire  and  water  to  come 
into  contact,  converting  all  the  water  into 
steam  Instantiy,  and  producing  an  explosion. 
So  that  If  the  water  Is  allowed  to  get  too 
low,  an  explosion  will  follow  even  In  a 
new  and  perfectiy  good  boiler.  It  is  also 
a  scientific  fact  that  If  Intense  heat  is  ap- 
plied to  the  crown  sheet  and  sides  with  no 
water  on  their  upper  side,  the  sheet  and 
sides  will  turn  blue  at  such  points,  thus  show- 
ing that  where  said  color  appears  the  water 
was  not  in  contact  with  the  sheet  It  was 
an  imdlsputed  fact  that  after  the  explosion 
the  metal  sheets  called  the  "crown  sheet" 
and  "side  sheets,"  composing  the  fire   box. 
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were  of  a  blnlsb  color,  Indicating  condnslye- 
ly  that  exceesire  beat  bad  been  applied  to 
those  parts  of  said  sheets  that  were  of  said 
blnlsb  color,  and  indicating,  further,  con- 
clnrfvely  that  at  the  time  said  beat  was  ap- 
plied, tlie  water  in  the  boiler  was  not  in  di- 
rect contact  with  that  portion  of  those  sheets 
thus  turned  blue.  Defendant  claimed  the 
rekson  the  water  did  not  get  in  direct  contact 
with  the  sheets  was  because  the  engineer  let 
the  water  get  too  low.  Plaintiff  claimed  that 
tbe  reason  the  water  did  not  come  in  con- 
tact with  tbe  sheets  was  because  they  were 
covered  with  scale.  Consequently  she  says 
the  blue  color  was  not  caused  by  low  water. 
She  then  relies  upon  other  evidence  tending 
to  show  that  in  certain  sections  of  the  boiler 
the  stay  bolts  were  worn  and  broken;  that 
82  to  86  flues  were  worn  out;  that  200  or 
more  stay  bolts  were  leaking ;  that  tbe  scale 
had  pitted  and  marked  the  sheets,  and  ren- 
dered them  thinner  than  they  should  be ;  and 
that  low  water  did  not  cause  the  explosion 
because,  where  low  water  is  tbe  cause,  the 
exposed  metal  becomes  soft  under  the  heat, 
and  when  the  explosion  comes  the  heads  of 
the  bolts  are  "cupped,"  that  is,  drawn  up 
like  an  nmbrella  turned  wrongslde  out 
While,  if  tbe  water  Is  in  direct  contact  with 
tbe  sheets  and  the  bolts  give  way  through 
tbe  force  of  an  explosion,  caused  in  some 
other  way,  tbe  beads  will  be  sheared  off 
clean  and  not  cupped.  Now,  there  was  tes- 
timony tending  to  show  there  was  a  large 
quantity  of  scale  around  the  wreck  of  the 
engine  after  the  explosion;  that  there  was 
scale  in  parts  of  tbe  boiler;  that  the  scale 
would  form  thicker  in  some  places  than  in 
others;  and  that  some  of  the  heads  of  tbe 
bolts  were  sheared  off  and  some  were  cupped ; 
that  some  of  those  that  were  cupped  were 
Immediately  adjoining  those  that  were  shear- 
ed, showing  that  tbe  lack  of  contact  of  the 
water  sufficient  to  make  them  get  soft  under 
the  intense  heat  was  in  spots,  and  not  uni- 
form, as  it  would  have  been  had  low  water 
been  the  cause.  It  is  plaintiff's  theory  that 
tbe  scale  prevented  the  water  from  coming 
In  contact  with  the  sheets,  and  thereby  pro- 
duced the  blue  color,  and  that,  tbe  scale  be- 
ing much  thicker  in  spots  than  in  others,  the 
beads  of  the  bolts  at  those  spots  softened- 
and  pulled  out,  and  this,  with  the  other 
weak  condition  of  tbe  boiler,  produced  the 
explosion.  Under  these  circumstances,  the 
questions  of  whether  low  water  caused  the 
explosion,  or  whether  It  arose  from  the  scale 
and  the  iU  repair  and  worn  condition  in 
which  tbe  engine  was  in,  were  for  the  Jury 
to  determine. 

[3]  There  was  evidence  tending  to  show 
that  scale  an  inch  in  thickness  was  on  the 
euglne;  that  a  piece  of  scale  about  seven 
inches  long,  and  three-fourths  of  an  inch 
thick,  and  curved  like  the  bark  of  a  trce^ 
was  picked  up  near  the  engine,  and  that  the 
one  who  picked  it  up  fitted  it  into  a  curved 
place  on  the  eroum  shield.   To  meet  this  tes- 


timony, defendant  offered  evidence  to  show 
that  the  piece  of  scale  would  not  fit  any 
curve  on  that  fire  box  because  it  had  no 
curve  In  It  with  so  short  a  radius  as  the 
curve  In  the  piece  of  scale,  except  on  a  pipe 
running  through  the  boiler  to  the  top.  But 
defendant's  evidence  also  showed  that  the 
engine  No.  632  that  blew  up  was  of  tbe  usual 
type  used  on  that  road,  and  tbe  fire  box, 
crown  sheet,  side  sheets,  and  stay  bolts  were 
the  usual  kinds  in  use  at  the  time  of  tbe 
triaL  Thereupon  plaintiff  put  a  witness.  Per- 
due, on  the  stand,  who  testified  that  the  day 
before  he  had  examined  five  of  defendant's 
engines,  and  found  a  curve  where  the  scale 
would  fit  This  was  objected  to,  but  tbe  ob- 
jection was  overruled.  When  this  testimony 
was  offered  one  of  defendant's  witnesses  was 
recalled  to  tbe  stand,  but  his  testimony, 
though  different  In  some  particulars  from 
what  it  had  been,  showed  that  there  were 
but  two  types  of  fire  box  in  use,  the  "O.  G." 
type  and  another  type,  and  that  tbe  "O.  6." 
type  bad  no  such  curve.  And  Perdue  having 
testified  that  the  engines  be  examined  were 
not  the  "O.  G."  type,  we  do  not  think  it 
was  error  to  admit  Perdue's  testimony.  Bis 
testimony  was  not  offered  by  plaintiff  in  the 
first  place  to  prove  where  the  scale  came 
from.  It  was  offered  to  rebut  defendant's 
testimony  tbat  there  was  no  curve  in  the 
fire  box  which  It  would  fit  While  such  was 
defendant's  testimony,  yet  tbe  same  testi- 
mony stated  that  tbe  fire  box  was  the  usual 
type  In  use  on  tbe  road  at  that  time.  There- 
fore, if  those  In  use  at  tbat  time  bad  a  curve 
which  the  scale  would  fit,  this  would  tend 
to  rebut  that  part  of  the  defendant's  testi- 
mony which  stated  there  was  no  curve  on  the 
fire  box  In  question  which  would  fit  the 
Scale.  The  admission  of  Perdue's  testimony 
was  proper. 

[4]  The  evidence  of  this  witness  being  ad- 
missible under  tbe  circumstances,  there  was 
no  need  of  an  instruction  bearing  on  his  tes- 
timony. The  court,  however,  gave  an '  in- 
struction, lettered  CI.,  which  told  tbe  Jury 
that  unless  they  believed  the  fire  boxes  re- 
ferred to  by  tbe  witness  Perdue  were  of  the 
same  shape  as  tbe  one  which  was  on  the 
engine  which  exploded,  they  should  entirely 
disregard  the  testimony  of  said  witness.  The 
effect  of  this  instruction  was  to  single  out 
Perdue's  testimony,  and  was  a  negative  form 
of  comment  on  the  same.  It  was  a  negative 
way  of  saying.  If  you  believe  the  fire  boxes 
be  examined  were  of  tbe  same  shape  as  tbe 
one  that  exploded,  then  In  determining  tbe 
questions  as  to  whether  tbe  piece  of  scale  in 
evidence  came  from  the  exploded  engine,  and 
what  caused  the  explosion,  you  will  con- 
alder  tbe  testimony  of  the  witness  Perdue. 
As  said,  there  was  no  need  of  tbe  instruc- 
tion. Tbe  Jury  did  not  have  to  be  told  that 
if  tbe  fire  boxes  were  not  tbe  same  shape, 
testimony  that  the  scale  fitted  them  would 
not  prove  anything.  Consequently  the  only 
effect  such  an  instruction  could  have  would 
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be  to  emphaslBe  and  call  attention  to  tbe  im- 
portance of  Perdue's  testimany.  ITpon  a  re- 
trial of  the  case  thla  Inatruction  should  not 
be  given.  If  It  was  error  to  admit  Perdne'a 
testimony,  the  Instruction  could  in  no  way 
have  cored  the  error. 

The  canse  is  reversed  and  remanded.    All 
concur. 


NOONING  T.  MILLER.      (No.  10,618.) 

(Kansas  City  Court  of  Appeals. .  Missouri. 

April  6,  1914.) 

1.  Bbokebs  (8  49*)— Right  to  CoMMiaaiowe— 
StTFFiciENCT  OF  Services. 

A  broker  employed  to  "find  a  deal,"  which 
should  be  accepted  by  an  owner  of  land,  was 
only  required  to  find  a  person  ready,  willing, 
and  able  to  make  a  satisfactory  exchange  of 
properties;  and,  where  he  performed  this  serv- 
ice, he  became  entitled  to  the  agreed  commis- 
sion, and  was  not  bound  to  procure  a  contract 
Qf  sale  or  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  70-72;   Dec.  Dig.  i  49.»1 

2.  Bbokeks    (8  53*)— Right  to  Comuissions 
— "Peoccbing  and  Inducing  CArsE." 

The  "procuring  and  inducing  cause"  of  a 
sale  or  exchange  of  properties  is  the  cause  orig- 
inating a  series  of  events  whico,  without  break 
of  continuity,  results  In  the  sale  or  exchange. 

[Ed;  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  74 ;   Dec.  Dig.  8  53.*] 

3.  Bbokkbs    (8  88*)— Actions  tob  Coiaas- 
aioNs— Questions  roE  Jubt. 

Where  there  was  evidence  that  a  broker, 
employed  by  defendant  to  procure  an  exchange 
of  properties,  saw  a  firm  of  brokers  not  to  em- 
ploy them  as  subagents,  but  to  "find  a  deal" 
with  one  of  their  clients,  that  no  relation  of 
principal  and  broker  then  existed  between  de- 
fendant and  such  firm,  and  that  an  exchange 
was  subsequently  effected  between  defendant 
and  one  of  such  firm's  clients,  whether  the  bro- 
ker was  the  procuring  cause  of  the  exchange, 
and  whether  he  and  the  firm  were  working  in 
conjunction  to  obtain  commissions  from  both 
parties,  were  questions  for  the  jury,  though 
there  was  evidence  for  defendant  that  tbe  firm 
was  acting  as  his  broker. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  88  121, 128-130;  Dec.  Dig.  {  88. •] 

Appeal  from  Circuit  Court,  Adair  County ; 
Nat  M.  Sbelton,  Judge. 

Action  by  W.  H.  Nooning  against  R.  M. 
Miller.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  A.  Cooley,  of  Klrksvllle,  for  appellant 
Weatherby  &  Frank,  of  KirkavlUe,  for  re- 
spondent 

JOHNSON,  J.  Plaintiff,  a  real  estate  agent 
in  Knox  county,  sued  to  recover  a  commission 
be  alleges  defendant  owes  him  for  procuring 
the  exchange  of  a  farm  of  320  acres  near 
Cherryvale,  Kan.,  for  a  residence  and  stock 
of  drugs  In  Xrenton,  Mo.  In  December,  1009, 
defendant,  who  had  Just  become  the  owner 
of  a  half  interest  In  the  farm,  the  other  half 
being  owned  by  John  Landis,  entered  into  a 
contract  in  writing  with  plalntlflf,  which  pro- 
vided, "In  case  Mr.  Nooning  (plaintiff)  finds 
deal  which  is  accepted  by  me  on  my  farm  of 
320  acres  at  Cherryvale,  Kansas,  I  will  pay 


him  1320.00  when  deal  is  dosed."  On  tbe 
following  day  plalntUT  wait  to  Trenton,  and 
had  an  Interview  with  the  members  of  a  real 
estate  flirm  of  that  place,  viz.,  Vawter  and 
Hamilton,  doing  business  under  tbe  name  of 
the  Hamilton  Real  Estate  Company,  in  which 
be  described  the  land,  defendant's  interest  in 
it,  and  stated  his  purpose  to  trade  it  for 
other  property.  Vawter  and  Hamilton  and 
plaintiff  had  participated  as  agents  in  an 
unsuccessful  attempt  to  bring  about  an  ex- 
change of  this  land  for  property  in  James- 
port  before  defendant  had  purchased  his  In- 
terest in  the  land,  which  then  was  owned  by 
Landis  and  a  Mr.  .Curry.  Tbe  evidence  of 
plaintiff  tends  to  show  that  Vawter  and 
Hamilton  represented  the  owner  of  tbe 
Jamesport  property,  and  not  Landis  and  Cur- 
ry, and  that  the  first  information  they  re- 
ceived that  defendant  had  become  a  part 
owner  and  proposed  to  exchange  the  land  for 
other  property  was  on  the  occasion  of  plain- 
tiff's visit  to  Trenton  we  have  mentioned. 
On  the  other  hand,  the  evidence  of  defend- 
ant is  to  the  ^ect  that  Vawter  and  Hamilton 
were  the  agents  of  Landis  and  Curry  in  tbe 
Jamesport  affair,  that  the  land  had  been  list- 
ed with  them  as  "tradable  land"  by  Landis 
and  Curry,  and  that  defendant  noticed  them 
of  the  interest  he  had  purchased  and  of  the 
purpose  of  Landis  and  himself  to  keep  the 
land  listed  with  them  for  sale  or  exchange. 
Shortly  after  plaintiff's  visit  to  Trenton  a 
Mr.  Nicholas  called  on  Vawter  and  Hamilton 
about  trading  his  residence  and  drug  store  in 
Trenton  for  farm  land.  Vawter  states  that 
Nicholas  employed  the  firm  as  bis  agents  to 
effect  a  trade,  and  agreed  to  pay  them  a  com- 
mission of  2^  per  cent  "on  the  trading 
price"  if  they  were  successful.  Vawter  then 
wrote  to  both  plaintiff  and  defendant  that 
he  had  a  trade  in  sight,  but  plaintiff  was 
away  from  home,  and  did  not  receive  tbe 
letter.  Without  hearing  from  plaintiff  Vaw- 
ter and  Nicholas  went  to  Cherryvale  to  in- 
spect the  farm.  Vawto:,  so  be  states,  em- 
ployed a  real  estate  agent  at  Cherryvale  to 
show  them  the  lan^  as  the  representative  of 
plaintiff,  and  paid  him  $25  for  his  services. 
He  charged  this  expense  to  plaintiff,  who 
afterward  paid  it  After  the  return  of  Vaw- 
ter and  Nicholas,  tbe  latter,  defendant,  and 
Landis  met  and  consummated  an  exchange 
of  the  farm  for  the  Trenton  property  on 
terms  mutually  satisfactory.  Vawter  and 
Hamilton  received  the  agreed  commission 
from  Nicholas.  Plaintiff  did  not  learn  of  the 
trade  nntil  two  or  three  weeks  after  It  was 
made.  He  demanded  a  commission  from  de- 
fendant., the  demand  was  refused,  and  this 
suit 'followed.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  blm,  and  defend- 
ant appealed. 

[1,2]  The  first  subject  to  receive  our  at- 
tention is  the  contention  of  counsel  for  de- 
fendant  that  the  court  erred  In  refusing  his 


*For  other  cases  lee  same  topic  and  section  NUMBER  In  Dec  Vis-  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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demurrer  to  the  evidence.  Vttat  It  Is  argued 
that  plaintiff  was  not  tbe  procuring  cause 
of  the  trade.  The  employment  of  plaintiff 
was  "to  find  a  deal"  acceptable  to  defendant, 
which  meant  that  he  was  to  find  a  person 
who  was  ready,  wUIing,  and  able  to  make  a 
satisfactory  exchange  of  properties  with  de- 
fendant To  fully  perform  such  service  and 
become  entitled  to  the  agreed  commission  he 
was  not  bound  to  procure  a  contract  of  sale 
or  exchange,  but  only  to  find  a  person  who 
could  and  would  trade  with  his  principal  on 
acceptable  terms.  As  we  observed  in  tbe 
recent  cases  of  Park  y.  Culver,  169  Mo.  App. 
8  loc.  dt  11,  154  S.  W.  806,  and  Weldemeyer 
V.  Woodrum,  168  Mo.  App.  716,  154  S.  W. 
894,  the  term  "procuring  and  Inducing  cause" 
refers  to  the  cause  originating  a  series  of 
events  which,  without  break  of  continuity, 
results  In  the  accomplishment  of  the  object, 
of  the  employment  of  the  agent 

[S]  The  evidence  most  favorable  to  plain- 
tiff, to  which  alone  we  must  look  In  solving 
the  Issues  raised  by  the  demurrer,  tends  to 
show  that  his  efforts  originated  the  events 
which  in  continuous  sequence  ended  in  the 
attainment  by  his  principal  of  the  object  of 
the  employment  His  conference  with  Vaw- 
ter  and  Hamilton  was  the  Initiatory  cause  of 
the  negotiations  between  Nicholas  and  de- 
fendant which  ended  In  the  exchange.  The 
argument  that  Vawter  and  Hamilton  were 
engaged  by  plaintiff  to  assist  him  in  finding 
a  purchaser,  and  that  they  already  had  been 
employed  first  by  Liendis  and  Gurry  and  then 
by  Landlfl  and  defendant,  rests  entirely  on 
evidence  of  defendant  which  Is  contradicted 
by  plaintiff,  Vawter,  and  Hamilton,  who  as- 
sert that  no  such  relationships  existed,  and 
that  plaintiff  came  to  them,  not -to  employ 
them  as  subagents,  but  "to  find  a  deal"  with 
some  one  who  had  or  would  employ  them  as 
his  agents.  This  evidence  of  plaintiff  is  sub- 
stantial and  reasonable,  and  at  this  stage  of 
the  case  must  be  accepted  as  conclusive. 

The  farther  argument  that  plaintiff  falls 
under  the  rule  forbidding  an  agent  to  act 
for  lx>th  parties  without  the  consent  of  both 
likewise  appears  to  be  founded  on  the  in- 
ference, abundantly  permissible  under  the 
evidence  of  defendant,  but  inconsistent  with 
that  of  plaintiff,  that  plaintiff,  Vawter,  and 
Hamilton  conjoined  in  the  transaction  to  ob- 
tain commissions  from  both  parties  and  di- 
vide them.  These  conflicts  In  the  evidence, 
as  well  as  the  question  of  the  procuring  cause 
of  the  exchange,  are  presented  by  the  record 
as  involving  Issues  of  fact  fi>r  the  Jury  to 
solve.  The  court  did  not  err  In  overruling 
tbe  demurrer  to  the  evidence. 

Points  made  by  defendant  relating  to  rul- 
ings on  evidence  and  on  the  instructions  have 
been  examined,  and  are  ruled  against  the  de- 
fendant The  cause  was  tried  without  preju- 
dicial error,  and  the  Judgment  Is  affirmed. 
All  concur. 


HOTCHKISS  V.  SUPREME  LODGE  K.  P. 
(No.  11,014.) 

(Kansas   Cliity  Court  of  Appeals.     Missouri. 
Feb.   16,    1914.     Rehearing  Denied  April  a 
1914.    Motion  to  Transfer  to  Supreme  Court 
Denied  April  8,  1914.) 

1.  EviDBNOK  (5  588*)— Wkiqhp— Cbedibiutt 
OF  Witnesses — Insurance. 

In  an  action  upon  a  matual  benefit  insur- 
ance certificate,  where  it  appeared  that  the 
member  was  quite  old  and  had  been  carrying 
hii  insurance  tor  more  than  30  years,  and  that 
the  local  lodge  had  been  paying  the  assessments 
for  him  for  some  time,  and  tbe  secretary  of  the 
local  lodge  testified,  without  producing  tbe  let- 
ters or  copies  thereof,  that  he  had  notified  the 
member  in  writing  that  the  lodge  woald  no  long- 
er pay  the  dues,  and  that  the  latter  had  replied 
that  he  would  drop  the  insurance,  the  jury  had 
a  right  to  reject  the  testimony  of  the  secretary. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2437 ;   Dec  Dig.  |  6S&*] 

2.  InSUBARCE  (I  818*)— MUTTJAL  Berxiit  Iw- 
SUSARCE  —  ADiaSSIBIUTT  OF  EVIOERCB  — 
AOBEEUERT  BT  LOOAL  LODOE. 

Where  the  by-laws  of  a  fraternal  order  pro- 
vided that  the  Supreme  Lodge  and  the  insur- 
ance department  were  to  be  the  same,  and  it 
appeared  that  the  insurance  department  had 
held  out  the  local  lodge  as  authorized  to  con- 
tract for  insurance,  and  issued  through  it  an 
insurance  certificate  to  a  member,  and  the  lo- 
cal lodge  had  collected  his  dues  for  more  than 
30  years,  a  contract  entered  into  by  the  local 
lodge,  by  which  it  agreed  to  pay  the  assessments 
of  the  member  as  authorised  by  the  by-laws  of 
the  lodge,  is  admissible  against  the  Supreme 
Lodge. 

[Ed.  Note.— For  other  Chses,  see  Insurance, 
Cent  Dig.  II  2003-2005;   Dec.  Dig.  |  8ia*] 
8.  Irsttb^roe  (I  750*)— Mutual  Bxreftt  Ir- 

BUSARCB— AOBESKERT  TO  PAY  DUEB. 

The  omission  of  tbe  local  lodge  to  send  to 
the  Supreme  Lodge  an  agreement  by  it  to  pay 
the  dues  of  the  member,  as  required  by  the  by- 
laws aathorizing  such  agreement  does  not  de- 
feat the  beneficiary's  rishts  under  the  certifi- 
cate, since  the  duty  was  upon  the  lodge,  and 
not  upon  the  member,  to  send  the  agreement 
and  the  sending  thereof  was  not  made  a  condi- 
tion precedent  to  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1896,  1896,  1903 ;  Dec  Dig.  | 
750.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   F.  G.  Johnson,  Judge. 

Action  by  Margaret  Hotcfaklss  against  Su- 
preme Lodge  Knights  of  Pythias.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

B.  H.  McVey,  of  Kansas  City,  for  appel- 
lant Park  &  Brown,  of  Kansas  Olty,  for 
respondent 


ELLISON,  P.  J.  PXalntUTB  action  Is 
founded  on  a  benefit  certiflcate  of  life  insur- 
ance Issued  to  her  deceased  husband.  She 
prevailed  in  the  trial  court 

It  appears  that  deceased  had  been  a  mem- 
ber of  defendant  society  since  the  year  1880, 
and  that  defendant  Issued  a  certiflcate  to  him 
in  1888  for  the  sum  of  $3,000,  payable  to 
plaintiff  at  his  death.  Afterwards,  in  Janu- 
ary, 1907,  that  certiflcate  was  surrendered. 
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and  the  bne  now  In  snlt  was  Issued  for  the 
same  amount,  also  payable  to  plalntMF.  De- 
ceased died  in  February,  1911.  Defendant 
refused  payment  on  account  of  Its  dalm  for 
a  forfeiture  for  nonpayment  of  the  montbly 
assessments  for  the  months  of  December, 
1910,  and  January,  1911.  The  law  of  the 
society  required  payment  of  monthly  dues  on 
the  first  of  each  month,  and  provided  that 
if  such  failure  continued  to  the  20th  of  the 
month,  a  forfeiture  occurred  and  the  member- 
ship ceased  Ipso  facto.  PlalntUC  avoids  this 
defense  on  the  ground  that  payments  as 
provided  were  waived  by  defendant  It  was 
provided  In  the  by-laws  of  defendant  that  If  a 
member  remained  with  It  in  good  standing 
for  a  i)erlod  of  five  years,  and  then  by  mis- 
fortune became  unable  to  pay  bis  monthly 
dues,  the  lodge  of  which  he  is  a  member  may 
itself  pay  snbh  dues  as  they  accrue,  by  tak- 
ing an  agreement  from  the  member  giving 
the  lodge  a  lien  for  such  payments  on  the 
insurance.  After  deceased  bad  been  a  mem- 
ber of  the  society  more  than  five  years,  to  wit, 
on  the  16th  of  January  1907,  he  became  dis- 
abled to  pay,  and  a  contract  of  the  character 
Just  mentioned  was  entered  into.  Two  pay- 
ments were  made  for  him  by  the  society  be- 
fore the  date  of  this  contract,  and  many  were 
made  afterwards.  Beginning  on  the  day  of 
the  date  of  the  contract,  the  sodety  paid  his 
dues  for  the  months  of  January,  February, 
and  April,  1907.  Again  becoming  disabled, 
the  society  made  monthly  payments  for  him 
for  6  months  in  1909,  and  11  months  down 
to  November  23, 1910,  a  few  days  more  than 
two  months  before  he  died;  and  it  was  for 
the  intervening  two  months,  December,  1910, 
and  January,  1911  as  above  stated,  that  the 
forfeiture  was  declared.  On  the  16th  of 
August,  1909,  in  answer  to  a  letter  from' 
deceased.  Miller,  then  the  secretary,  wrote 
to  him  that  "they  [the  lodge]  paid  your  as- 
sessment and  will  continue  to  do  so  until 
yon  are  able  to  pay  yourself."  Again,  on 
November  22, 1909,  he  wrote  to  deceased  that, 
"Your  insurance  and  lodge  dues  are  being 
paid  by  the  lodge,  so  you  need  not  worry 
about  that.  If  anything  should  happen,  I 
will  notify  you,  but  there  will  be  no  trouble 
about  that" 

[1]  It  seems  that  about  a  year  after  this 
letter  (November  2T,  1910)  Miller  died,  and  a 
new  secretary  came  in.  The  defense  Is  that 
the  two  montlis  following  Miller's  death  is 
the  time  when  the  society  changed  its  mode 
of  dealing  and  refused  to  make  further  pay- 
ments for  deceased,  and  that  the  new  secre- 
tary so  notified  him.  Whether  defendant  no- 
tified deceased  of  its  refusal  to  make  further 
I>ayments  for  him  was  an  issue  of  fact  bear- 
ing directly  on  the  right  of  forfeiture.  It 
was  so  submitted  to  the  Jury  in  plaintUTs 
first  Instruction,  and  the  only  question  we 
need  concern  ourselves  about  is  in  regard  to 
the  evidence  on  that  issue.  The  new  secre- 
tary testified  that  in  the  latter  part  of  No- 
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vember,  1910,  he  wrote  deceased  that  the 
lodge  would  not  pay  for  him  any  further, 
and  that  the  latter  answered  that  he  had 
"decided  to  drop  it,  for  I  can't  carry  it  my- 
self and  I  cant  get  any  one  to  carry  it  for 
me,  for  none  of  my  folks  will  carry  it  for 
me."  But,  singular  to  say,  neither  of  these 
letters,  nor  a  copy,  was  produced.  The  date 
they  were  said  to  have  been  written  was  only 
a  little  while  prior  to  deceased's  death.  He 
was  quite  old  and  naturally  coming  to  the 
time  when  the  face  of  the  policy  would  be 
due  his  widow.  He  had  struggled  with  pay- 
ments for  more  than  80  years,  and  to  give 
np  at  the  close  was,  at  least,  unfortunate. 
It  was  enough  to  cause  scrutiny  of  the  state- 
ments that  he  had.  Plaintiff  knew  noth- 
ing of  such  letters,  the  one  said  to  Iiave 
been  written  her  husband  was  not  among 
Ills  effecta  The  Jury  had  a  right  to  marvel 
at  the  unreasonable  business  method  of  the 
secretary  in  failing  to  keep  a  copy  of  his  let- 
ter and  te  preserve  the  original  of  the  one 
deceased  wrote.  His  testimony  was  address- 
ed to  the  belief  of  the  Jury,  and  they  had  a 
right,  as  triers  of  the  facts,  to  reject  it 
'  Taking  the  case  thus  presented,  there  was 
undoubted  evidence  that  deceased  was  reliev- 
ed by  the  society  of  the  forfeiture  for  non- 
payment of  monthly  dues  until  he  should  have 
been  notified  to  the  contrary;  and,  unless 
notified,  his  nonpayments  were  waiTed.  Old- 
Iiam  V.  Brotherhood,  170  Mo.  App.  664;  Brltt 
V.  Woodmen,  153  Mo.  App.  898;  Burke  v. 
Grand  Lodge,  136  Mo.  App.  460. 

It  is  said  tliat  the  officers  of  the  "insur- 
ance section"  of  defendant  had  no  authority 
to  waive  a  forfeiture,  and  that  a  waiver 
titrough  such  a  source  must  have  been  known 
to  the  Supreme  Lodge,  to  become  effective. 
It  will  not  aid  defendant  If  we  concede  this, 
for  0x6  evidence,  including  legitimate  infer- 
ences to  be  drawn  therefrom,  is  abundant, 
that  the  conduct  and  dealing  between  de- 
ceased and  the  local  lodge  officers  must  have 
been  known  to  defendant 

[2]  C!onnected  with  the  last  is  the  com- 
plaint of  the  admission  in  evidence  of  the 
contract  agreeing  to  pay  deceased's  dues. 
We  cannot  see  any  reasonable  basis  for  this 
objection.  It  seems  to  be  grounded  on  the 
statement  that  the  local  lodge  and  this  de- 
fendant are  separate  and  distinct  entities. 
We  need  not  endeavor  to  find  out  the  exact 
relation  the  defendant  bears  to  each  of  Its 
parts  which,  together,  constitute  the  whole. 
Defendant  is  an  Institution  that  has  an  in- 
surance branclu  It  has  put  forward  that 
branch  of  itself  to  benefit  Its  members.  It 
receives  the  money  from  the  business  car- 
ried on  by  that  branch.  Westerman  v.  Su- 
preme Lodge  K.  of  P.,  196  Mo.  670,  701,  94 
S.  W.  470,  5  L.  B.  A.  (N.  S.)  1114.  It  received 
deceased's  money  through  the  local  lodge  for 
more  tlian  30  years,  and  we  are  not  disposed 
to  credit  its  assertion  of  lack  of  knowledge  of 
what  was  done  between  the  lodge  and  him. 
If  it  had  any  supervision  of  its  branches  at 
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all.  It  mnst  have  known  what  was  done.  In 
fact,  defendant's  laws  show  that  its  Insur- 
ance department,  within  the  line  of  Insur- 
ance, was  itself.  One  of  those  laws  reads 
that  "the  words  'insurance  department'  and 
'The  Supreme  Lodge  Knights  of  Pythias  in- 
surance department,'  shall  mean  the  same 
as  the  words  'The  Supreme  Lodge  Knights  of 
Pythias,'  restricted  only  and  relating  solely 
to  the  Insurance  department  of  the  Supreme 
Lodge  Knights  of  Pythias."  Another  of  de- 
fendant's laws  provided  for  a  "board  of  con- 
trol which  sliall  hare  full  charge  and  com- 
plete control  of  the  business  and  affairs  of 
the  insurance  department,  subject  at  all  times 
and  in  all  things  to  the  direction  of,  and 
to  account  and  repori  to  the  Supreme  Lodge 
Knights  of  Pythias." 

[3]  It  is  also  said,  in  aid  of  this  objection, 
that  there  was  no  evidence  that  this  agree- 
ment was  sent  to  the  defendant's  board  of 
control,  as  Is  required  by  its  provisions. 
There  is  a  provision  requiring  a  copy  to  be 
furnished  that  board  within  30  days.  But 
manifestly  that  was  a  duty  cast  upon  the 
lodge  and  not  on  the  member.  It  was 
enough,  on  part  of  the  member,  that  be  ex-* 
ecuted  the  contract  and  returned  it  to  the 
lodge,  whereby  its  lien  for  advances  was  se- 
cured. Manifestly  the  duty  to  send  to  the 
board  of  control  was  on  the  lodge,  and  not 
on  deceased,  and  was  not  intended  as  a 
thing  to  be  done  as  a  condition  precedent  to 
the  contract  taking  effect 

The  instructions  for  plaintiff  are  not  sub* 
ject  to  criticism.  Defendant  asked  none 
save  a  demurrer. 

We  have  gone  over  the  other  objections' 
made  to  the  Judgment  and  nrged  by  defend- 
ant We  do  not  find  fault  with  most  of  the 
propositions  of  law  suggested.  But  on  the 
facts  as  we  have  set  them  out  and  the  dr- 
cnmstances  disclosed  by  the  record,  we  re- 
gard the  defense  as  without  foundation,  and 
therefore  believe  the  Judgment  manifestly  to 
be  for  the  right  party,  and  it  is  therefore  af- 
firmed.   All  concur. 


STECKMAN  v.  QUINCT,  O.  &  K.  &  a  CO. 
(No.  9841.) 

(Kansas  City   Court  of  Appeals.     Missouri. 

Feb.  2,  1914.     Rehearing  Denied 

April  13,  1914.) 

1.  PLBAniKo  (|  388*)— Pboo»— "Vajharc*." 

Whfle  plainti£f  must  recover,  if  at  all,  on 
the  cause  of  action  pleaded,  a  material  variance 
between  the  allegations  and  the  proof  means  a 
variance  relating  to  an  essential  element  of 
the  cauie  of  action,  since  variances  as  to  pure- 
ly remedial  matters  are  immaterial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Si  1305-1308;   Dec.  Dig.  S  388.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  p.  7283.] 

2.  Appeai.  aho  Ebbob  ({  1046*)— Oubiro  Eb- 

■OB. 

An  erroneous  ruling  during  a  trial  that  in- 
jury to  plaintiff's  fences  by  fires  set  out  by  de- 


fendant railroad  company  ahould  be  treated  a« 
an  injury  to  the  inheritance  was  cured  by  a  sub- 
sequent instruction  that  the  jnry  in  allowing 
damages  for  the  fences  ihonld  award  the  ae- 
tual  valne  of  the  fences  as  thegr  stood. 

[Bd.  Note.— For  other  cases,  see  Apneal  and 
Error.  Cent  Dig.  ||  4128-4131,  4184;  Dec.  Dig. 
i  1048.*] 

3.  Damages  (f  112*)— Bubnino  Gbass. 

Where  a  fire  set  out  by  defendant  swept 
over  plaintiff's  pasture  and  consumed  the  grass, 
but  did  not  injure  the  roots,  plaintiff's  measure 
of  damages  was  not  the  cost  of  reseeding  and 
the  loss  of  rental  value  during  the  period  of  re- 
storing the  pasture,  but  was  the  valne  of  the 
matured  crop  of  grass  or  hay  that  would  have 
been  grown  but  for  the  fire. 

[Ed.  Note. — For  other,  cases,  see  Damages, 
Cent  Dig.  U  281-283;    Dec.  Dig.  i  112.*] 

4.  DaICAOES     ({     112*)    —  INJTTBY     TO    HXDOK 

Blackbebbt  Patch  Fbuit  Tbees. 

Where  a  hedge,  blackberry  patdi  and 
fruit  trees  growing  on  plaintiff's  land  were  de- 
stroyed by  a  fire  negUgently  set  out  by  defend- 
ant,  plaintiff's  measure  of  damages  therefor 
was  the  Injury  to  the  inheritance,  or  the  dif- 
ference between  the  market  value  of  the  prop- 
erty as  a  whole  before  and  after  the  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SI  281-283;   Dec.  Dig.  {  112.*] 

Appeal  from  Circuit  Gonrt,  DaTlese  Coun- 
ty;  Arch  B.  Davis,  Judge. 

Action  by  B.  H.  Steckman  against  the 
Quincy,  Omaha  &  Kansas  City  Ballroad 
(Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Hall  &  Hall,  of  Trenton,  Dudley  A  Selby, 
of  Gallatin,  and  J.  G.  Trimble,  of  Kansas 
City,  for  appellant  J.  C.  Leopard,  of  Galla- 
liu,  and  O.  G.  Bain  &  Son.  of  Trenton,  for 
respondent 

JOHNSON,  J.  Action  for  damages  caused 
by  a  fire  which  plaintiff  alleges  resulted  from 
sparks  emitted  from  a  locomotive  operated 
by  defendant  The  .fire  swept  over  a  por- 
tion of  a  farm  of  250  acres  owned  and  oc- 
cupied by  plaintiff,  and  the  petition  alleges 
that  it  burned  65  acres  of  pasture  of  the 
reasonable  value  of  $195,  270  rods  of  hedge 
fence  of  the  value  of  $540,  200  rods  of  woven 
wire  and  barbed  wire  fencing  of  the  value 
of  $100,  20  rods  of  garden  fence  worth  $15, 
2^  acres  of  com  worth  $53,  one  acre  of 
blackberries  worth  $50,  123  apple  trees  worth 
$932,  7  peach  trees  worth  $7,  2  cherry  trees 
worth  $2,  and  6  plum  trees  worth  $6.  The 
prayer  is  for  Judgment  for  $1,9(X),  the  sum  of 
the  enumerated  items.  The  answer  is  a  gen- 
eral denial.  The  jury  returned  a  verdict 
for  plaintiff  in  the  sum  of  $1,175,  and  after 
its  motions  for  a  new  trial  and  in  arrest 
were  overruled,  defendant  appealed. 

The  evidence  of  plaintiff  tends  to  show  that 
the  Are  which  occurred  in  the  month  of  Oc- 
tober, about  the  15th,  destroyed  the  ma- 
tured grass  In  the  pasture  and  also  a  crop 
of  rye  in  the  adjoining  field,  but  did  not 
injure  the  grass  roots.  It  also  burned  a 
field  of  standing  com,  destroyed  some  woven 
wire  and  barbed  wire  fences,  a  number  of 
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frnlt  trees,  a  blackberry  patch,  and  a  bedge 
fence.  The  roots  of  the  blackberry  bushes 
and  of  the  hedge  were  destroyed.  The  case 
was  tried  by  the  court  tinder  the  view  that 
the  crops  of  grass,  rye,  and  corn,  having 
matured,  shonid  be  regarded  as  personalty, 
and  plaintiff  was  permitted  to  prove  their 
market  value  as  such.  The  fences  also  were 
treated  as  personalty  while  the  blackberry 
bushes,  hedge,  and  fmlt  trees  were  classed 
as  real  estate,  and  the  damage  caused  by  their 
destruction  was  attempted  to  be  measured  by 
proof  of  the  difference  in  the  market  values 
of  the  land  immediately  before  and  imme- 
diately after  the  injury.  Plaintiff  testified 
on  this  subject:  "State  if  you  were  acquaint- 
ed with  the  reasonable  market  value  of  that 
farm  and  premises  there  Just  before  the  fire, 
that  is,  with  the  hedge  on,  the  apple  orchard 
on,  with  the  blackberry  patch  on,  and  with 
the  other  trees  you  have  spoken  of  being  on, 
the  peaches,  cherries,  and  plums?  Were  you 
acquainted  with  it?  A.  Yes,  sir.  Q.  What 
was  it  reasonably  worth  before  the  fire? 
A.  It  was  reasonably  worth  $60  an  acre. 
Q.  What  was  it  worth  after  the  fire,  with 
the  orchard  in  the  damaged  condition  it  was 
and  the  hedge  fence  burned  off,  which  you 
have  described,  and  the  blackberry  bushes 
gone,  and  the  other  trees,  the  peach  and 
plum  trees?  A.  E^ty  to  fifty-five  dollars  an 
acre.  Q.  How  many  acres  was  there  In  this 
farm?    A.  250  acres." 

At  the  request  of  plaintiff  the  court  in- 
structed the  Jury  "that  If  you  find  that  the 
defendant  is  liable  for  the  damage,  if  any, 
caused  by  the  fire  in  this  case  your  verdict 
may  be  rendered  In  a  lump  sum,  but  in  mak- 
ing up  your  conclusion  on  the  several  Itemd 
upon  which  plaintiff  has  sustained  damage, 
if  any,  you  will  be  guided  as  follows:  First 
As  to  the  pasture,  the  com  on  the  stalk,  the 
woven  and  barb  wire  fence,  the  garden  fence, 
you  will  take  Into  consideration  the  reason- 
able market  value  of  said  pasture,  com,  and 
fencing  at  the  time  and  place  of  said  fire, 
deducting  whatever  you  may  believe  from  the 
evidence  the  wire  fence  was  worth  after  said 
fire.  Second.  As  to  the  fruit  trees,  black- 
berries, and  hedge,  tf  any,  which  were  upon 
and  a  part  of  the  real  estate^  you  will  take 
Into  consideration  the  market  value  of  the 
real  estate-  immediately  before  the  fire  and 
Its  market  value  immediately  after  the  fire." 

[1]  The  first  point  presented  by  counsel 
for  defendant  for  a  reversal  of  the  Judgment 
IB  that  there  Is  a  material  departure  between 
the  allegations  and  proof  of  plaintiff  relat- 
ing to  the  damages  resulting  from  the  de- 
struction of  the  blackberry  patch,  hedge,  and 
fruit  trees.  It  is  argued  that  the  jpetltion 
alleges  a  cause  founded  on  an  injury  to  per- 
sonal property,  while  the  cause  supported  by 
the  evidence  of  plaintiff  and  submitted  to 
the  Jury  is  for  damages  to  real  property. 
The  rule  that  a  plaintiff  must  recover,  if  at 
all,  on  the  cause  pleaded  in  his  petition,  and 
on  no  other.  Is  wdl  settled.    Smith  t.  Pull- 


man Co.,  138  Mo.  App.  238,  U9  S.  W.  1072; 
Henry  Goonty  v.  Citizens'  Bank,  208  Mo. 
209,  106  8.  W.  622,  14  L.  B.  A.  (N.  S.)  1052. 
No  proof  is  permissible  of  facts  not  pleaded. 
Brooks  V.  Blackwell,  76  Mo.  809.  Onr  system 
of  pleading  requires  a  plain  and  concise 
statement  of  the  facts  on  which  the  plain- 
tiff founds  his  alleged  right  to  a  recovery, 
and,  if  such  statement  embraces  the  con- 
stitutive elements  of  a  good  cause,  the 
petition  will  be  held  good,  especially  after 
verdict,  though  other  facts  may  be  stat- 
ed Indicating  that  the  pleader  was  mis- 
taken as  to  the  proper  remedy.  In  analyzing 
a  i)etition  thus  attacked  care  must  be  ex- 
ercised to  discriminate  between  things  which 
pertain  to  the  cause  and  those  which  are 
concerned  only  with  the  remedy.  A  material 
variance  between  allegata  and  probata  means 
a  variance  relating  to  an  essential  element 
(or  elements)  of  the  cause.  Variances  as 
to  purely  remedial  matters  are  immaterial. 
Given  the  statemoit  of  facts  constituting  a 
good  cause  of  action,  the  court  will  apply 
the  proper  remedy.  We  find  the  petition 
states  all  tbe  facts  essential  to  the  cause  sub- 
mitted to  tbe  Jury. 

[2]  Early  in  the  trial  the  court.  In  one  of 
the  rulings  on  evidence,  expressed  the  er- 
roneous view  that  injury  to  tbe  fences  shonid 
be  treated  as  an  injury  to  the  inheritance, 
but  later  corrected  the  ruling,  and  In  tbe  In- 
structions to  the  Jury  told  them,  in  effect,  to 
follow  the  well-settled  rule  that  the  measure 
of  damages  for  such  injury  "is  the  actual 
value  of  the  fence  as  It  stood."  Steffens  v. 
Fisher,  161  Mo.  App.  loc.  dt  395,  143  S.  W. 
1101,  and  cases  dted.  The  erroneous  ruling 
thus  was  cured,  and  the  point  made  of  it 
by  defendant  cannot  be  considered  as  well 
taken. 

[S]  The  next  point  of  defendant  Is  that  the 
true  measure  of  damages  for  the  injury  to 
the  pasture  was  the  cost  of  reaeeding  and 
the  loss  of  rental  value  during  the  period 
consumed  in  the  restoration  of  the  pasture. 
That  rule  applies  in  instances  where  the 
grass  roots  are  destroyed  or  seriously  In- 
jured (Adam  v.  Railroad,  139  Mo.  App.  204, 
122  S.  W.  1136;  Doty  v.  Railroad,  136  Mo. 
App.  254,  116  S.  W.  1126;  Knight  Bros.  v. 
Railroad.  122  Mo.  App.  38,  98  S.  W.  81; 
Mattls  V.  Railroad,  138  Mo.  App.  61,  119  S. 
W.  998;  Ck>uch  v.  RaUway,  252  Mo.  34,  158 
8.  W.  847,  46  L.  R.  A.  [N.  S.]  555),  but  has 
no  application  here  for  the  reason  that  the 
injury  was  confined  to  the  matured  crop  of 
grass  or  bay,  and  did  not  involve  the  grass 
roots,  nor  Injure  anything  but  personal  prop- 
erty that  bad  a  market  valueu  The  court 
did  right  In  Instructing  the  Jury  to  measure 
such  damage  by  the  market  value  of  the 
property  at  the  time  of  its  destruction. 

[4]  We  do  not  share  the  view  of  defend- 
ant that  in  rulings  of  the  court  on  evidence 
the  Jury  were  led  Into  error  as  to  Just  what 
should  be  Included  In  the  elements  of  dam- 
age to  the  Inherltanee.    The  evideooe  from 
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which  we  have  quoted,.  a8  well  as  the  in- 
structions of  plaintur,  show  definitely  and  un- 
mistakably  that  the  injury  to  the  hedge, 
blackberry  patch,  and  fruit  treea,  in  the  opin- 
ion of  the  court,  comprised  all  of  the  ele- 
ments of  such  injury.  That  this  was  a  cor- 
rect expression  of  the  law  cannot  be  doubt- 
ed. The  role  as  stated  In  Adams  v.  Rail- 
way, supra,  is  that  where  the  destruction  of 
the  thing  Includes  but  a  temporary  injury  to 
the  land,  and  the  thing  may  be  replaced  In  a 
comparatively  brief  period,  the  true  meas- 
ure of  damages  is  fbe  cost  of  replacing  it, 
and  the  rental  value  of  the  land  until  It 
is  replaced,  but  where  the  destruction  of 
the  thing  inflicts  more  than  a  temporary 
injury,  or  the  replacement  would  be  Im- 
possible or  tedious  and  uncertain  both  In 
cost  and  result,  the  criterion  Is  the  damage 
inflicted  on  the  market  value  of  the  land. 
The  facts  that  fruit  trees,  hedge,  and  black- 
berry bushes  are  attached  to  the  soil  and 
depend  upon  such  attadiment  for  life,  sus- 
tenance, and  utUity,  and  that  when  destroyed 
their  replacement  is  tedious  and  a  thing  of 
uncertainty,  both  as  to  cost  and  result,  have 
led  to  the  rule  which  classes  such  things  as 
belonging  to  the  inheritance. 

Other  points  argued  in  the  briefs  have  been 
examined,  and  are  so  clearly  without  merit 
that  cpedal  mention  of  them  is  deemed  un- 
necessary. The  case  was  tried  without 
prejudicial  error. 

The  judgment  is  afOrmed.    All  concur. 


ZWICE  V.  SWINNEY  et  aL    (No.  10,905.) 

(Kansas  Ci^  Court  of  Appeals.     Miasoori. 

Feb.  16»  1914.     Rehearing  Denied 

April  7,  1914.) 

1.  Cabukbs  (I  81S*)— Injubibb  to   Pabsen- 
GEB—EvinBNOK— Negligence. 

In  an  action  against  the  receivers  of  a 
street  railroad  for  pergonal  injuries  to  a  pas- 
senger, evidence  held  sufficient  to  show  negli- 
gence in  not  running  enough  cars,  thereby  com- 
pelling the  plaintiff  to  ride  on  the  running 
board,  and  in  running  the  cars  at  a  dangerous 
speed  over  a  defective  track. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  fS  1270,   1307-1314;    Dec.  Dig.  { 

2.  Cabbiebs  (S  816*)— Injijbies  to  Passen- 
OEB— Actions— PBoor  of  Neolioence. 

A  passenger  need  not  prove  all  acts  of 
negligence  by  the  carrier  charged  in  the  com- 
plaint, if  any  one  or  more  proved  is  sufficient 
to  render  the  carrier  liable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.   Dig.  U  1270,  1281,  12^;    Dec.  Dig.   ( 

3.  Appeal  and  Ebbob  (i  882*)— Estoppel  to 
Allege  Ebbob. 

Where  a  carrier  requested  instructions 
based  on  theory  that  a  passenger  need  not 
prove  all  the  acts  of  negligence  charged  in  the 
petition,  it  cannot  thereafter  complain  that 
all  of  the  charges  were  not  proved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ij  3591-3610;  Dec.  Dig.  I 
882.*] 


4.  Cabbiebs  ({  318*)  —  Injubies  to  Passen- 
OEB  —  Pboof  or  Negligence  —  Defective 
Tback. 

Proof  that  a  street  car,  in  running  over  a 
section  of  the  track,  gave  a  sudden  lurch  or 
dip  is  sufficient  to  raise  an  inference  that  the 
track  was  defective  at  that  point  and  that  the 
cars  should  have  been  run  slowly  over  it.  es- 
pecially when  those  in  charge  of  the  car  knew 
that  the  passengers  were  compelled  by  the 
crowded  condition  to  stand  on  the  ronning 
board. 

[Ed.  Note.— For  other,  cases,  see  Carriers, 
Cent.  Dig.  U  1270,  1307-1314;  Dec  Dig.  f 
318.*] 

6.  Tbial  (J  260*)— Requested  Instbuctions 
—Repetition  of  Instbcctions  Given. 
Requested  instructions  which  are  substan- 
tially covered  by  the  instructions  already  giv- 
en are  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659 ;  Dec.  Dig.  (  260.*] 

Appeal  from  Circuit  Court,  Pettis  County, 
H.  B.  Shaln,  Judge. 

Action  by  Florence  Zwick  against  E.  F. 
Swlnney  and  others.  Judgment  for  the  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Geo.  F.  Longan,  of  Sedalla,  for  appellants. 
Bird  A  Pope  and  E.  G.  Whltsett,  aU  of  Kan- 
sas City,  and  Hall,  Robertson  ft  Obannon,  of 
Sedalla,  for  respondent 


ELLISON,  P.  J.  Defendants  are  receivers 
of  a  street  railway  company  In  Sedalla,  and 
plaintiff,  a  young  woman  residing  in  sudi 
city,  was  injured  by  being  thrown  from  one 
of  defendant's  cars.  She  brought  this  action, 
and  recovered  Judgment  In  the  circuit  court 

The  charges  of  negligence  ate  such  In- 
sufficient supply  of  cars  as  compelled  plain- 
tiff, on  account  of  crowded  condition,  to  ride 
In  a  standing  position  on  a  "running  board" 
alongside  of  the  car,  instead  of  inside  seated 
in  a  seat,  and  In  running  the  car  at  high 
speed  over  a  rough  and  uneven  track,  so  that 
the  car  suddenly  lurched  and  swayed  so  as 
to  throw  her  off. 

[1  ]  If  the  evidence  in  plaintiff's  behalf,  in- 
cluding that  given  by  herself,  is  to  be  be- 
lieved, it  leaves  no  doubt  that  she  made  proof 
of  her  case.  It  was  shown  that  the  day  of 
the  injury  was  Sunday,  and  that  plaintiff  had 
been  to  Sunday  school,  and  was  returning 
therefrom  when  she  was  hurt  It  was  shown 
(or  may  be  reasonably  Inferred)  that  at  that 
time  of  day  the  travel  was  known  to  be 
heavier,  and  that,  nnless  more  cars  were 
run,  there  would  not  be  room  to  accommodate 
defendant's  patrons  on  the  inside  of  its  cars, 
but  they  would  be  compelled  to  stand  on  the 
running  board  holding  onto  the  car.  There 
was  likewise  evidence  tending  to  prove  that 
the  car  plaintiff  got  upon  was  so  crowded 
she  could  not  get  a  seat,  and,  with  the  knowl- 
edge of  defendant's  servants,  was  compelled 
to  stand  on  the  running  board.  It  was  made 
to  appear  further  by  direct  testimony  and  by 
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drcamstances  that  the  track  was  not  in  such 
condltioii  as  would  beep  a  miming  car  (this 
was  going  at  fnll  speed)  from  swaying  or 
lurching  in  snch  way  as  to  make  It  danger- 
ous for  those  passengers  who  were  not  seated 
inside.  The  condition  bt  the  track  was  shown 
by  several  witnesses  to  he  such  that  a  car 
passing  the  place  of  this  injury  would  give 
a  sudden  'lurch"  or  "dip"  or  "Jerk  pretty 
quick."  These  witnesses  observed  other  cars 
passing  this  point.  Then  others  observed  the 
track  Itself.  We  have  no  doubt  of  the  suf- 
ficiency of  the  evidence. 

[2]  As  to  that  part  of  defendant's  objec- 
tions which  would  seem  to  assert  the  neces- 
sity of  proving  all  the  acts  of  negligence  al- 
leged, we  need  only  say  that  is  not  the  role. 
If  some  one  of  several  acta  charged  are  prov- 
en, and  it  makes  the  carrier  culpable,  the 
case  is  made.  Dutro  v.  By.  Co.,  Ill  Mo.  App. 
264,  86  S.  W.  ei5. 

[3]  Besides,  defendant's  instructions  given 
are  drawn  on  the  theory  that  all  need  not 
be  proved,  and  that  shuts  out  complaint  from 
it  Riggs  V.  Ry.  Co.,  216  Mo.  304,  116  S.  W. 
969 ;  Graves  v.  Chapman,  248  Mo.  88,  154  S. 
W.  61 ;  Poplneau  v.  Brick  Co.,  168  Mo.  App. 
647,  163  S.  W.  1076. 

[4]  The  criticism  of  plalntifTs  Instruction 
is  not  well  made.  We  think  there  was  evi- 
dence tending  to  support  each  fact  hypothe- 
sized. In  this  connection  defendant's  sug- 
gestion omits  all  consideration  of  Inferences 
which  may  be  properly  drawn  from  facts.  To 
prove  that  a  car,  in  running  over  a  track, 
gives  a  sudden  "lurch"  or  "dip"  is  to  raise 
an  inference  that  the  track  at  that  point  is 
defective,  and  that  the  car  should  have  been 
so  slowly  and  carefully  run  as  not  to  give 
such  sudden  and  dangerous  motion,  especial- 
ly when  those  running  the  car  have  accepted 
passengers  who  could  only  be  accommodated 
to  standing  room  on  a  board  outside. 

[S]  Defendant  offered  and  the  court  re- 
fused instructions  8,  9,  and  10.  They  were 
to  the  effect  that,  although  plaintiff  may,  at 
first,  have  been  unable  to  get  a  seat  Inside 
the  car,  yet,  if  by  the  alighting  of  passengers, 
room  was  made  inside,  whereby  plaintiff 
might  have  gone  in  with  safety  and  seated 
herself,  her  refusal  to  do  so  was  such  conduct 
as  should  be  taken  into  consideration  by  the 
Jury  in  pas^ng  on  the  question  whether  she 
was  guilty  of  contributory  negligence.  But, 
vtrhile  the  court  refused  these,  It  had  already 
given  others  at  defendant's  request  which 
covered  substantially  what  was  here,  in  ef- 
fect, repeated.  We  have  not  overlooked  a 
distinction  defendant  attempts  to  draw  be- 
tween those  given,  especially  No.  8,  and  those 
refused,  especially  No.  8,  but  we  do  not  see 
any  substantial  difference. 

On  the  whole  record,  we  are  not  authoriz- 
ed to  interfere  and  the  Judgment  is  affirm- 
ed.   All  concur. 


HAYS  V.  HOGAN  et  al.    (No.  1226.)    . 

(Springfield  Court  of  Appeals.  Missouri.  March 
28,  1914.  On  Motion  for  Rehearing  and  Mo- 
tion to  Certify  to  Supreme  Court,  April  27, 
1914.) 

1.  Tbial  ((  838*)— Veboiot— CoBBEcnoN  bt 

COUBT. 

A  verdict  for  plaintiff  "at  the  sum  of  $6,- 
500.00  aiz  thoaaand  $6.00  dollars"  wag  am- 
biguous as  to  the  amount  above  $6,0(X5,  and 
the  trial  court  should  not  have  rendered  judg- 
ment upon  it  in  its  ambiguous  form,  but  should 
have  first  corrected  it 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i§  784,  786;    Dec.  Dig.  {  333.*] 

2.  Masteb  awd  Skbvant  (|  8.50*)— Ikjitbt  to 
Third  Pebson— Bttbden  or  Proof. 

Where,  in  an  action  against  a  father  for 
the  death  of  plaintiff's  husband  caused  by  the 
negligent  operation  of  an  automobile  by  the  son, 
it  was  admitted  that  the  father  was  the  owner 
of  the  automobile,  the  burden  was  upon  him 
to  prove  that  the  son  was  operating  the  car 
without  his  consent 

,    [Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  127(m272;   Dec.  Dig.  i 

3.  Master  and  Sebvant  (|  830*)— Acnoir  vor 
Injury  to  Third  Person — Sufiticienoy  of 
Evidence— Existence  or  Relation. 

In  an  action  aeainst  a  father  and  son  for 
the  death  of  plaintiff's  husband  caused  by  the 
negUgent  operation  of  the  father's  automobile 
by  the  son,  evidence  hM  to  sustain  a  finding 
that  the  son  was  using  the  automobile  with  the 
consent  of  the  father. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1270-1272;   Dec  Dig.  { 

4.  Master  and  Servant  (|  301*)— Liabiutt 
FOR  Injury  to  Third  Person. 

Where  an  adult  son,  living  with  his  father 
aa  a  member  of  the  family  used  the  father's 
automobile,  purchased  for  general  family  use, 
with  the  father's  express  or  implied  consent,  on 
a  trip  purely  for  his  own  pleasure  and  in  no 
way  connected  with  any  busmess  of  the  father, 
the  relation  of  master  and  servant  existed,  and 
the  father  was  liable  for  the  death  of  idaintiff's 
husband  caused  by  the  negligence  of  the  son  in 
so  operating  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |f  1210-1216;  Dec.  Dig.  f 
301.*} 

5.  Death  (|  79*)— Nominal  DAUAOEa 

In  an  action  for  the  death  of  plalntilTs 
husband  caused  by  the  negligence  of  defendant 
plaintiff  was  not  restricted  to  the  recovery  of 
merely  nominal  damages  because  there  waa  no 
evidence  of  damages,  since  they  may  be  meas- 
ured by  the  experience  of  the  jury  enlightened 
onl^  by  the  age  and  condition  in  life  of  de- 
ceased. 

^  S?*^^'?L,*'*,?'-;?¥«»'  ■««  OetiOi,  Cent. 
~.  S  97;  Dec.  Dig.  {  79.*] 

6.  CoNSTiTDTiONAi:,  Law  ({  48*)— Waiver  of 
Defects. 

Where  plaintiff's  right  of  action  was  based 
upon  a  statute  and  the  character  of  the  action 
was  disclosed  by  the  petition  and  instructions, 
defendant  waived  any  question  as  to  the  consti- 
tutionality of  the  statute  by  delating  to  make 
it  until  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  f  41;   Dee.  Dig.  §  43.*] 


D^. 
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7.  Mastkb  and  Skbvant  (J  330*)— Action  fob 
Injury  to  Third  Pebson  —  Bcbdkn  of 
Pboof. 

In  an  action  for  the  death  of  plaintiCrg  huB- 
band  caused  by  the  negligence  of  defendant's 
•on  in  the  operation  of  defendant's  automobile, 
it  was  suffident  prima  facie  to  show  that  de- 
fendant was  the  owner  of  the  aotomobile  with- 
out proving  aflSrmatiTely  that  the  son  was  de- 
fendant's servant;  the  burden  being  on  defend- 
ant to  show  that  the  son  was  not  his  agent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  1270-1272;  Dec.  Dig.  § 
330.*] 

Appeal  from  Circuit  Court,  Greene  County; 
Arch  A.  Johnson,  Judge. 

Action  by  Bertie  A.  Hays  against  R.  S. 
Hogan  and  J.  E.  Hogan.  From  an  order 
granting  defendants'  motion  for  new  trial, 
plalatUt  appeals.  Beversed  and  remanded. 
Motion  for  rehearing  overruled.  Transterred 
to  Supreme  Court. 

Wllfley,  Wllfley,  Mclntyre  &  Nardln,  of 
St  Louis,  and  O.  L.  Haydon,  of  West  Plains, 
for  appellant  Green  &  Green,  of  West 
Plains,  W.  J.  Orr,  of  Springfield,  J.  D.  Brooks, 
of  Alton,  and  Hamlin  &  Seawell  and  Lewis 
Luster,  all'  of  Springfield,  for  respondents. 

ROBERTSON,  P.  J.  [1]  This  Is  an  action 
by  plaintiff  as  the  widow  of  one  Made  Hays, 
deceased,  agalust  tbe  defendants,  father  and 
son,  to  recover  for  the  death  of  plaintiffs 
husband  on  acco'unt  of  the  negligence  of  J.  E. 
Hogan,  the  son,  In  operating  an  automobile 
on  one  of  tbe  public  highways  of  Howell 
county,  causing  a  team  to  run  away  with  a 
wagon  in  which  the  plaintiff's  husband  was 
riding,  throwing  him  out  and  killing  him. 
A  trial  was  had  on  a  change  of  venue  In 
Greene  county  before  the  court  and  a  Jury 
whldi  resulted  in  a  verdl<5t  (the  original  of 
which  has  been,  as  is  authorized  by  section 
2053,  R.  S.  1909,  submitted  to  and  examined 
by  us)  in  the  following  form,  as  near  as  we 
can  give  It:  "We,  the  Jury,  find  the  Issues  In 
favor  of  the  plaintiff  and  against  both  de- 
fendants, J.  E.  Hogan  and  R.  S.  Hogan,  and 
assess  her  damages  at  the  sum  of  $6,500.00 
six  thousand  $5.00  dollars."  Upon  this  ver- 
dict Judgment  was  entered  in  the  language 
and  form  thereof.  Within 'four  days  after 
the  return  of  said  verdict,  tbe  defendants 
filed  their  motions  for  new  trial  and  In  ar- 
rest of  Judgment,  complaining,  among  other 
things  hereinafter  noted,  of  the  verdict 
and  Judgment  on  account  ot  Its  form  as 
aforesaid.  The  motions  were  sustained,  and 
the  plaintiff  has  appealed. 

The  plaintiff  concedes  that  the  verdict  Is 
ambiguous  as  to  the  amount  above,  $6,005, 
and  we  shall  so  treat  It  and  direct  Judgment 
to  be  entered  thereon  for  that  amount,  which 
the  holding  In  Sbaefer  v.  Mo.  Pac.  Ry.  Co., 
98  Mo.  App.  445,  456,  72  S.  W.  154,  author- 
izes in  such  cases  as  this,  lrresi)ectlve  of  the 
desire  of  the  parties  to  the  litigation. 

The  trial  court  should  not  have  permitted 


Judgment  to  be  entered  on  this  verdict  in  its 
ambiguous  form  and  thereby  render  the 
Judgment  as  faulty  as  the  verdict  Judg- 
ment should  have  been  entered  for  whatever 
amount  the  court  considered  correct,  so  that 
In  the  event  of  no  Appeal,  if  an  execution 
should  be  Issued  thereon,  the  amount  moi- 
tloned  therein  would  be  certain.  If  the  trial 
court  under  such  circumstances  Inoonectly 
determines  the  amount  which  should-  pre- 
vail, this  error  can  be  corrected  on  appeal. 

About  one  year  prior  to  the  accident  tbe 
defendant,  R.  S.  Hogan,  the  father,  purchas- 
er an  automobile  for  the  use  of  himself  and 
his  family,  which  consisted  of  several  mem- 
bers, including  the  defendant  J.  E.  Hogan, 
and  two  other  sons,  all  of  whom  learned  to 
operate  tbe  machine;  but  the  father  had  not 
learned  to  operate  It  The  defendant  son  had 
reached  his  majority,  was  married,  worked 
in  the  bank  of  which  his  father  was  presi- 
dent, and  lived  with  his  father's  family  at 
West  Plains  as  a  member  thereof,  paying 
no  board.  The  father  testified  that  when  he 
purchased  the  machine  none  of  the  children 
was  to  use  It  without  his  or  his  wife's  con- 
sent, but  that  at  no  time  had  any  of  them 
been  refused  the  use  of  It  when  requested. 
The  defendant  son  used  the  machine  on  many 
occasions  prior  to  the  date  of  the  accident 
On  May  27,  1912,  the  day  on  which  the  acci- 
dent occurred,  the  father  was  absent  from 
the  county.  The  defendant  son  was  working 
in  the  bank  as  usual.  That  afternoon  the 
machine  was  left  in  front  of  the  bank  by  the 
mother,  and  at  about  4:30  in  tbe  afternoon 
the  defendant  son  and  other  employes  in 
the  bank  took  the  automobile  and  went  into 
the  country  a  few  miles  for  a  pleasure  ride, 
and  returning  home,  running  at  a  high  rate 
of  speed,  they  approached  the  wagon  in  which 
the  plaintiff's  husband  was  riding,  to  which 
was  hitched  a  team  of  mules  headed  toward 
the  automobile.  When  within  a  short  dis- 
tance of  the  automobile,  the  mules,  which 
had  turned  to  the  right  and  out  of  the  beat- 
en portion  of  the  road,  began  to  scare,  and 
the  plaintiffs  husband,  who  was  riding  in 
the  rear  seat,  stood  up  in  the  wagon,  signal- 
ed, and  called  to  the  occupants  of  the  auto- 
mobile to'  stop.  They  did  not,  however, 
slacken  their  speed,  and  as  they  passed  the 
mules  lunged  forward,  ran  away,  and  threw 
plaintiffs  husband  out  of  the  wagon,  injur- 
ing him  so  that  he  died  within  a  few  minutes 
thereafter.  We  have  referred  to  the  facts 
most  favorable  to  plaintiff,  as  It  is  our  duty 
to  do  in  a  case  of  this  character,  although 
there  Is  testimony  to  tbe  contrary. 

[2,  3]  When  the  ownership  of  the  machine 
was  conceded,  the  presumption  arose  that 
when  defendant's  son  was  using  it  be  had 
his  father's  consent  therefor,  and  the  burden 
was  then  cost  upon  the  father  to  prove  to 
the  satisfaction  of  the  Jury  that  no  consent 
was  given.    Shamp  v.  Lambert,  142  Mo.  App. 
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567,  S75,  121  &  W,  770;  MaisbaU  v.  Tay- 
lor, 168  Mo.  App.  240,  246,  153  S.  W.  527. 
The  facts  disclosed  by  the  testimony  tended 
strongly  to  prove  that  the  son  had  the  actual 
or  Implied  consent  of  the  father  and  more 
certainly  of  the  mother.  The  machine  was 
left  standing  In  front  of  the  bank,  where  the 
son  was  employed,  having  been  left  there  by 
his  mother,  and  there  being  no  showing  that 
she  Intended  to  or  did  return  there  for  it, 
and  he  was  permitted  without  objection  from 
any  one,  so  far  as  the  testimony  discloses, 
to  take  it  and  go  upon  a  pleasure  trip  with 
his  friends  and  no  doubt  the  friends  of  the 
father.  Considering  this  case  upon  its  mer- 
its In  the  light  of  the  facts  disclosed,  and 
keeping  In  mind  the  fact  that  the  father  was 
the  owner  of  the  automobile,  that  the  son 
was  of  age  and  resided  with  him  as  a  mem- 
ber of  his  family, 'that  the  father  was  not 
operating  the  machine  when  the  accident  oc- 
curred, but  that  It  was  being  operated  by  the 
son  with  his  Implied  consent  at  least,  we 
have  a  state  of  facts  covered  In  all  of  its 
phases  by  holdings  of  the  other  Courts  of 
Appeal  In  this  state  to  the  effect  that  the 
father  should  be  held  liable  together  with 
the  son  for  the  injuries  resulting  on  account 
of  the  son's  negligence  in  so  operating  the 
machine. 

The  St  Louis  Court  of  Appeals,  In  Win- 
frey V.  Lazaros,  148  Mo.  App.  388,  128  S.  W. 
276,  held  the  owner  liable  where  the  owner 
of  an  automobile  was  absent  and  the  owner's 
daughter,  who  was  married  and  lived  away 
from  her  father  (although  at  this  particular 
time  she  was  at  her  father's  home  occasion- 
ally looking  after  it  dnrlng  his  and  her  moth- 
er's absence),  requested  her  father's  chauf- 
feur to  meet  her  at  a  certain  point,  and  while 
he  was  on  his  way  to  that  place,  by  reason 
of  his  negligent  operation  of  the  machine, 
caused  the  damages  therein  sought  to  be  re- 
covered. The  liability  was  based  on  the  the- 
ory that  the  chaufFenr  was  acting  within  the 
«ourse  of  his  employment  as  the  agent  and 
servant  of  the  automobile  owner. 

A  Judgment  was  sustained  for  the  plain- 
tiff in  the  case  of  Dally  v.  Maxwell,  152  Mo. 
App.  416,  133  8.  W.  351,  In  the  Kansas  City 
Court  of  Appeals,  where  the  father  and  own- 
er of  the  automobile  was  not  present  when 
the  act  of  negligence  was  committed,  but  the 
machine  was  being  operated  by  his  minor 
son,  with  his  consent,  for  the  son  to  take 
some  of  his  young  friends  automobile  riding. 
"It  was  the  boy's  party,  and  his  fattier  had 
Jiotbing  to  do  with  It  except  to  give  hla  son 
.the  use  of  the  car  for  the  pleasure  of  his  son 
and  his  son's  frloids."  It  was  held  in  that 
case  that  the  son  was  the  agent  of  the  father 
4ind  engaged  at  the  time  in  the  business  of 
bis  service,  and  that  therefore  the  father  was 
liable  for  the  damages  done  by  the  son  in  the 
negligent  operation  of  the  machine.  It  is 
further  said  in  tliat  opinion:  "We  conclude 
that,  in  running  the  car  with  the  consent  of 
Us  father  and  within  the  scope  of  family 


uses,  EriieBt  was  the  agent  and  servant  of 
his  father." 

In  Marshall  v.  Taylor,  168  Mo.  App.  240, 
153  S.  W.  527,  the  action  was  to  recover  dam- 
ages by  reason  of  the  negligent  operation  of 
an  automobile  by  the  adult  son  of  the  owner, 
and  it  was  shown  that  when  the  father  pur- 
chased the  automobile  he  contemplated  and 
Intended  that  his  son  should  enjoy  it  in  com- 
mon with  other  members  of  the  family,  and 
that  in  ox>eratlng  the  machine  for  his  own 
pleasure  the  son  was  about  his  father's  bnsi- 
ness  and  his  agent  and  servant,  and  the  fa- 
ther, although  not  present  at  the  accident, 
was  held  liable  because  he  had  consented  to 
the  use  of  the  machine  In  this  manner. 

The  Supreme  Court  of  Oklahoma  has  dted 
with  approval  some  of  the  above  cases  in  Mc- 
Neal  V.  McKaln,  33  Okl.  449,  126  Fac.  742,  41 
li.  K.  A.  (N.  S.)  775.  The  Supreme  Court  of 
Alabama,  in  Parker  v.  Wilson,  60  South.  150, 
43  L.  R.  A.  (N.  S.)  87,  has  refused  to  follow 
the  holding  In  the  Dally  Case,  supra.  The 
Supreme  Court  of  Kentucky  in  Stowe  v.  Mor- 
ris, 147  Ky.  386,  144  S.  W.  52,  30  L.  R.  A. 
(N.  S.)  214,  and  the  Supreme  Court  of  Penn- 
sylvania In  Moon  V.  Matthews,  227  Pa.  488, 
76  Ati.  219,  29  L.  R.  A.  (N.  S.)  856,  186  Am. 
St  Rep.  902,  have  followed  some  of  the  hold- 
ings In  the  Missouri  cases  above  dted.  We 
are  not  inclined  to  criticise  the  doctrines  con- 
tained in  the  decisions  of  our  other  appellate 
courts  as  applied  to  sustain  the  liability  of 
the  father  under  the  facts  here  disclosed.  It 
has  been  suggested  in  some  of  the  authorities 
opposed  to  the  doctrines  annoimced  by  the 
Missouri  decisions,  and  by  the  defendants 
here,  that  the  rules  there  applied  would  nec- 
essarily lead  to  holding  that  in  cases  where 
the  operation  of  an  automobile  was  not  in- 
volved the  parent  would  be  liable  for  dam- 
ages caused  In  the  negligent  use  of  every  in- 
strumentality furnished  his  children  for  their 
pleasure,  even  though  the  acts  complained  of 
were  committed  In  the  absence  of  the  parent 
and  to  say  that  this  rule  of  law  should  be 
adopted  and  applied  to  the  various  and  va- 
ried affairs  of  family  life  would  create  a  dan- 
gerous innovation.  Without  going  into  a  de- 
tailed discussion  of  the  question  of  .the  lia- 
bility of  the  parent  for  the  negligence  and 
torts  of  another  member  of  the  family  com- 
mitted out  of  bis  presence,  we  think  it  suffi- 
cient to  consider  the  questions  here  Involved 
as  not  parallel  to  those  cases  In  which  the 
master  Is  exempted  from  liability  for  acts  of 
negligence  occurring  out  of  his  presence  and 
without  his  connivance,  consent  approval,  or 
ratification. 

The  Legislature  of  this  state  has  seen  fit 
to  require  the  owner  and  operator  of  an  aa- 
tomoblle,  before  he  is  permitted  to  run  It 
upon  the  pnbllc  highways  of  this  state,  to 
procure  a  license  therefor,  and  that  he  shall 
be  amenable  to  certain  laws  regulating  the 
use  thereof,  and  have  sought  to  fix  the  lia- 
bility upon  him  for  Its  use  when  used  by  him 
or  by  others  with  his  consent    la  the  case 
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of  State  V.  Swagerty,  203  Mo.  SIT,  102  8.  W. 
483,  10  Ii.  B.  A.  (N.  S.)  601,  120  Am.  St  R«. 
671,  11  Ann.  Gas.  726,  the  act  concerning  au- 
tomobiles (Laws  of  1003,  p.  162)  was  under 
consideration,  and  In  sustaining  its  consti- 
tutionality it  was  held  that,  owing  to  the  pe- 
culiar characterlsticB  of  automobiles,  there 
partially  enumerated,  a  regulation  of  their 
use  upon  the  highways  was  a  proper  sub- 
ject of  legislation.  We  think  that  when  an 
automobile  is  provided  for  family  use  and 
Is  being  used  by  another  member  of  the  fam- 
ily than  tl\e  owner,  but  with  the  owner's  con- 
sent, that  he  should  not  be  heard  to  say  that 
such  other  is  not  hia  agent  or  seryant.  No 
dangerous  rule  is  thus  established,  but  one 
in  harmony  with  and  condudre  to  the  proper 
recognition  of  the  legislative  enactment  No 
part  of  the  legislative  enactment  was  in- 
voked by  plaintiff  except  that  portion  there- 
of defining  the  degree  of  care  therein  which 
the  operators  of  automobUes  must  exercise. 

[4]  The  defendants  contend  that  this  ac- 
tion is  based  on  the  statutes  relative  to  mo- 
tor vehicles  and  that  said  statute  is  uncon- 
stitutional. They  referred  In  their  instruc- 
tions to  portions  of  the  law  not  relied  upon 
by  the  plalntUF.  The  plaintiff  contends  that 
this  action  is  based  solely  upon  and  govern- 
ed by  the  principles  of  the  common  law,  al- 
though instruction  1  given  in  her  behalf  sub- 
mitted the  case  on  the  degree  of  care  re- 
quired by  the  statute.  As  to  the  constitu- 
tionallty  of  the  motor  veliicle  law  (Laws 
1911,  p.  322  et  seq.)  urged  upon  us,  we  shall 
speak  later. 

PlaintUTs  instruction  1  exacted  of  the  op- 
erator of  the  automobile  the  exercise  of  the 
highest  degree  of  care  that  a  vary  careful 
and  prudent  person  would  exercise  under 
the  same  or  similar  circumstances  and  hypo- 
thetlcally  submitted  the  question  of  the  son 
being  the  agent  and  servant  in  and  about 
the  business  of  his  father  and  using  the  ve- 
hicle for  the  purposes  for  which  it  was  kept 
and  maintained  by  the  father. 

Plaintiff's  instruction  2  told  the  Jury  that. 
In  determining  whether  the  son  was  the 
agent  and  servant  of  the  father  and  acting 
by  his -authority  in  driving  the  automobile, 
it  was  not  necessary  for  the  Jury  to  believe 
that  express  or  particular  authority  or  di- 
rection was  given  therefor  at  the  particular 
time  and  in  the  particular  manner  that  the 
same  was  being  used,  and  that,  If  it  was 
being  used  at  the  time  of  the  accident  with- 
in the  scope  of  the  purpose  and  use  for 
which  it  was  kept  and  maintained,  then  the 
son  was  the  agent  and  servant  of  the  father. 

Plaintifrs  instruction  3  covers  the  ques- 
tion of  the  degree  of  care  as  referred  to  In 
Instruction  1  and  tells  the  Jury  that  by  the 
term  "carelessly  and  negligently"  is  meant 
the  failure  to  exercise  such  degree  of  care. 

Plaintiff's  instruction  4  defines  "reasona- 
ble care"  as  such  that  a  reasonably  prudent 
person  would  exercise  under  the  same  or 
similar  clrcumstancea. 


PlalnttflTs  Instmction  6  is  as  follows:  "The 
court  instructs  the  Jury  that,  if  your  verdict 
is  for  the  plaintiff,  you  will  allow  her  sndi 
sum  as  will  reasonably  compensate  plaintUt 
for  such  necessary  injury,  if  any,  as  yon  may 
find  and  believe  from  the  evidence  plaintiff 
has  suffered  by  reason  of  the  death  of  her 
husband,  provided  that  yon  shall  in  no  event 
allow  her  a  greater  sum  tlian  ten  thousand 
dollars." 

The.  court  on  its  own  motion  gave  an  In- 
struction in  effect  embodying  some  of  the 
features  contained  in  the  Instructions  given 
in  behalf  of  the  plaintiff. 

Eight  Instructions  were  given  in  behalf  of 
the  defendants,  telling  the  Jury  that  the  auto- 
mobile was  a  lawful  vehicle  and  that  the 
mere  happening  of  the  accident  would  not  en- 
title the  plaintiff  to  recover ;  that  there  was 
no  testimony  that'  the  son  failed  to  turn  his 
machine  to  the  right  when  meeting  the  wagon 
in  which  the  deceased  was  riding,  as  required 
by  the  statutes;  that  the  defendant  son  was 
not  required  to  stop  his  automobile  merely 
because  he  saw  the  vehicle  in  which  the  de- 
ceased was  riding  approaching  from  the  oppo- 
site direction,  and  that  said  defendant  was 
only  required  to  stop  in  case  the  mules  ap- 
peared to  be  badly  frightened  at  the  automo- 
bile or  in  case  some  one  in  the  wagon  signal- 
ed him  to  stop,  so  that  by  stopping  the  acci- 
dent might  have  been  prevented;  that  the 
giving  of  a  signal  or  warning  by  an  automo- 
bile is  to  notify  other  people  using  the  high- 
way of  the  approach  of  the  automobile,  and 
that,  if  the  driver  of  the  team  discovered 
the  approach  of  the  antomobUe  without  sucb 
warning,  then  the  defendant  son  was  not 
under  obligation  to  give  such  signal ;  that  if 
the  mules  were  frightened  by  the  automobile 
and  not  by  the  manner  in  which  it  was  opet- 
ated  or  the  speed  at  which  it  was  going  or  the 
failure  to  stop  the  same,  then  the  verdict 
should  be  for  the  defendants,  or,  if  the  evi- 
dence left  it  in  doubt  as  to  whether  the  mules 
took  fright  from  the  manner  in  whldi  tlie 
machine  was  operated  or  the  failure  to  stoi^ 
or  from  the  sight  of  the  machine  Itself,  that 
then  the  verdict  should  be  for  the  defend- 
ants ;  that  even  if  they  found  that  defendant 
son  did  not  sound  any  signal  or  warning  of 
approach  of  the  automobile,  before  they  could 
find  for  the  plalntlfl,  on  account  of  such  fail- 
ure, they  would  have  to  find  that  the  defend- 
ants could  have  givoi  mtH  signal  and  tliat 
the  accident  would  not  have  occurred  had 
the  signal  been  given  and  that  at  the  time 
the  deceased  was  exercising  ordinary  care 
and  prudence  for  his  own  safety;  that  unless 
they  should  find  by  a  preponderance  or  greater 
weight  of  the  evidence  that  the  defendant 
son  was  guilty  of  the  act  or  acts  of  negligence 
complained  of  and  that  the  same  was  the  di- 
rect and  proximate  cause  of  the  accident 
they  should  find  for  the  defendant  son.  '  And 
also  one  instruction  (H)  on  the  measure  of 
damages,  as  follows:   "ii,  tinder  all  the  to- 
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strucUona  and  evidence,  yon  find  for  the  plain- 
tiff, your  verdict  must  be  Umited  to  cttmpen- 
Badon  for  tbe  injury  sostained  by  tbe  plain- 
tiff and  yon  are  not  to  allow  anytbing  for  the 
manner  of  ber  busband's  death  or  any  pain 
or  suffering  on  the  part  of  the  plaintiff,  nor 
any  sam  by  way  of  paniabmeot  for  tbe  wrong- 
ful act,  if  you  find  there  was  a  wrongful 
act" 

Tbe  defendants  requested  and  were  refused 
three  instructions:  (I)  Asking  tbe  court  to 
charge  the  Jury  that  the  case  was  based  oa 
the  negligent  running  of  an  automobile,  tbe 
owner  of  the  car  not  b^ng  present  at  the 
time  of  the  accident  and  that  be  could  not  be 
held  liable  except  it  were  shown  that  the  per- 
son in  charge  of  the  automobile  not  only  was 
the  agent  or  servant  of  tbe  owner,  but  was 
engaged  at  tbe  time  in  the  business  of  his 
service,  in  the  business  of  tbe  father,  and 
ttiat  unless  they  so  found  tbe  verdict  should 
be  for  the  father.  (J)  That  If  the  son  was  at 
tbe  time  of  the  accident  over  21  years  of  age 
and  driving  the  automobile  for  his  own  pleas- 
ure or  business,  and  not  on  account  of  any 
business  or  pleasure  of  the  father,  then  tbe 
father  could  not  be  held  in  any  wise  respon- 
sible for  tbe  accident  and  the  verdict  should 
be  in  bis  favor.  And  (K)  that  if  the  father 
tmd  cautioned  and  directed  his  son  never  to 
use  tbe  automobile  without  first  obtaining  bis 
or  his  wife's  permiasion,  and  that  «t  the  time 
of  tbe  accid«it  tbe  said  son  was  using  the 
automobile  without  flrst  having  obtained  per- 
mission of  either  of  them,  then  the  Jury 
should  find  for  the  father. 

Tbe  instructionB  given  embodied  all  of  the 
material  issues  made  by  the  pleadings. 

[I]  The  defendants  complain  of  plaintUTs 
Instruction  6  on  the  measure  of  damages  and 
Insist  that  there  is  no  testimony  to  sustain 
a  verdict  for  more  than  nominal  damages  in 
behalf  of  tbe  plaintiff.  They  cite  the  case  of 
McQowan  v.  Steel  Co.,  109  Mo.  683,  19  S.  W. 
199,  which  has  been  overruled  by  Browning 
V.  Hallway,  124  Mo.  66,  71,  27  S.  W.  644,  and 
Minter  v.  Bradstreet  Co.,  174  Mo.  444,  493, 
73  8.  W.  668,  and  which  was  recognized  by 
the  court  in  the  case  of  Haymaker  &  Crook- 
shanks  V.  Adams  ft  Son,  61  Mo.  App.  581,  686, 
as  being  so  overruled.  In  the  latter  opinion, 
in  which  this  reference  is  made,  the  case  of 
Ooss  V.  Bailroad,  50  Mo.  App.  614,  is  over- 
ruled. The  defendants,  however,  cite  one  case 
(Parsons  v.  Mo.  Pac.  Ky.  Co.,  94  Mo.  286,  296, 
6  S.  W.  464)  In  support  of  their  opposition  to 
plaintiff's  said  instruction  and  in  support  of 
tbelr  nominal  damage  theory  that  clarifies 
the  whole  situation,  so  fdr  as  that  theory  Is 
concerned.  That  case  Involved  an  action  by 
a  father  for  the  wrongful  death  of  his  minor 
son.  It  appears  that  no  proof  was  made  of 
the  value  of  tbe  son's  services  or  the  possible 
burdens  of  his  support  but  it  is  said  that 
they  may  be  measured  by  the  experience  and 
Judgment  of  tbe  Jury,  enlightened  only  by  a 
knowledge  of  the  age,  sex,  and  condition  in 


life  of  the  deceased,  and  the  parent  is  not 
restricted  to  the  recovery  of  merely  nominal 
damages  because  the  value  of  the  services  of 
the  child  or  the  amount  of  expenses  incurred 
or  paid  and  other  necessaries  during  illness 
be  not  proven.  "An  intelUgent  Jury,  from 
common  exi)erience,  may  determine,  approxi- 
mately, in  any  given  case,  what  amount 
would  compensate  a  parent  for  all  pecuniary 
losses  sustained  by  reason  of  the  death  of  a 
minor  child.  *  •  •  >'  The  opinion  in  that 
case  was  dted  with  approval  in  Sharp  v.  Na> 
tional  Biscuit  Co..  179  Mo.  663,  560,  78  S.  W. 
787,  which  also  dtes  with  approval  the  case 
of  Nagel  V.  Bailroad,  76  Mo.  663,  666,  42  Am. 
Bep.  418,  wherein  an  instruction,  so  tar  as 
tbe  elements  complained  of  in  tbe  case  at 
bar,  as  to  plaintiff's  instruction  1,  are  con- 
cealed, was  approved.  In  the  case  of  Ogan 
V.  Railway,  142  Mo.  App.  248,  264,  126  S.  W. 
191,  an  instmcCUw  similar  to  tbe  one  com- 
plained of  here  was  approved. 

The  testimony  in  the  case  at  bar  shows 
that  the  plaintiff's  husband,  at  the  date  of 
his  death,  was  67  years  of  age,  owned  his 
farm  upon  whidi  he  was  living,  and  that  he 
did  all  of  the  ordinary  work  as  other  people, 
although  he  used  a  woodm  leg  secured  by 
straps  around  his  knee  and  waist;  that  he 
had  been  married  86  years,  bad  eight  chil- 
dren, and  bad  supported  them  and  bis  wife 
We  therefore  rule  against  tbe  defeudauts  on 
their  contenttOBS  that  flie  Jury  should  have 
returned  a  verdict  for  only  nominal  damages 
and  that  plaintiff's  instruction  5  is  not  er- 
roneous, especially  in  view  of  defendants'  in- 
struction H. 

[I]  The  def«idants  in  their  motions  tot 
new  trial  and  in  arrest  of  Judgment  for  the 
flrst  time  insisted  that  tbe  act  concerning 
motor  vehicles  (Laws  1911,  p.  322)  is  uncon- 
stitntional  for  tbe  reason  that  it  violates  sec- 
tion 28,  art  4,  of  tbe  Constitution  of  this 
state,  in  that  the  title  to  tbe  act  contains 
more  than  one  subject  and  because  the  sub- 
jects embraced  and  covered  by  the  act  are 
not  clearly  expressed  in  the  title  thereof,  be- 
cause said  act  is  special  and  class  legislation 
and  discriminates  against  the  owners  and 
operators  of  automobiles,  deprives  defend- 
ants of  their  property  without  due  process 
of  law,  and  falls  to  secure  to  them  equal  pro- 
tection of  the  la.w,  particularly  in  violation 
of  sections  4,  20,  and  80  of  article  2  of  the 
Constltntion  of  the  state  of  Missouri;  and 
in  that  It  violates  said  sections  4,  20,  and  30 
and  is  special  and  class  legislation  and  dis- 
criminates against  automobiles  and  the  own- 
ers and  operators  thereof  in  favor  of  similar 
motor  vehicles,  to  wit  Are  wagons,  police 
patrol  wagons,  ambulances,  road  rollers,  trac- 
tion engines,  etc.;  and  also  because  it  vio- 
lates section  1  of  article  14,  of  the  amend- 
ments to  the  Constitution  of  tbe  United 
States,  in  that  it  abridges  the  privileges  and 
immunities  of  citizens  of  the  United  States, 
and  because  the  effect  of  said  act  will  result 
in  depriving  persons,  especially  automobile 
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owners  and  operaton  and  these  defendants, 
of  tbelr  property  without  dne  process  of  law 
and  deprives  them  of  the  equal  protection  of 
the  law;  and  because  it  violates  said  sec- 
tions 4,  20,  and  80  of  said  article  2  of  the 
Constitution  of  the  state  of  Missouri  for 
the  same  reasons. 

[7]  If,  as  the  defendants  now  contend,  the 
action  Is  based  upon  the  statute,  then  their 
alleged  constitutional  rights  were  Invaded 
when  the  suit  was  commenced,  and,  If  the 
character  of  the  action  was  not  disclosed  by 
the  petition,  it  was  disclosed,  giving  them 
the  benefit  of  the  most  liberal  construction, 
by  the  Instructions  to  the  Jury.  Our  Su- 
preme Court,  in  the  case  of  Hartzler  v.  Met 
Street  Ry.  Co.,  218  Mo.  662,  564,  117  S.  W. 
1124,  held  that  under  such  circumstances  the 
motion  for  a  new  trial  was  not  the  first  door 
open  for  the  constitutional  question  to  enter 
and  that  therefore  it  should  be  held  to  be 
waived.  Other  decisions  are  of  the  same 
Import:  Lohmeyer  v.  Cordage  Co.,  214  Mo. 
685,  689,  113  S.  W.  1108 ;  State  v.  Gamma, 
215  Mo.  100,  103,  114  S.  W.  619;  MiUlng  Co. 
V.  Blake,  242  Mo.  28,  81,  145  S.  W.  438; 
George  v.  BaUroad,  249  Mo.  19T,  155  S.  W. 
453.  I^fendants  Insist  that  it  necessarily 
follows  that  if  plaintiff's  action  Is  based  up- 
on the  statute  that  at  no  time  did  the  plain- 
tiff have  a  cause  of  action  stated,  and  that 
therefore  the  question  can  be  raised  at  any 
time ;  but  we  are  unable  to  conceive  of  any 
reason  for  making  a  different  application  of 
the  rule  requiring  diligence  in  raising  these 
questions  in  a  case  where  it  is  apparent  up- 
on the  petition  and  In  any  other  case,  be- 
cause, if  It  Is  a  matter  that  can  be  waived, 
it  seems  that  It  should  be  held  to  make  no 
difference  as  to  how  the  question  arises.  It 
is  a  question  of  diligence  in  taking  advantage 
of  the  first  opportunity  offered  therefor,  and 
the  cases  last  above  cited,  which  are  the  lat- 
est rulings  of  the  Supreme  Court  upon  the 
question,  are  controlling  upon  us  In  holding 
that  Irrespective  of  how  the  question  arises 
the  defendants  can  waive  It. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  set  aside  the  or- 
der granting  the  defendants  a  new  trial  and 
to  enter  Judgment  upon  the  verdict  for  |6,- 
006. 

FARRINGTON  and  STURGIS,  JJ.,  concur. 

On  Motion  for  Rehearing  and  Motion  to  Cer- 
tify to  the  Supreme  Court 

FARRINGTON,  J.  I  think  the  motions  for 
rehearing  and  to  certify  the  cause  to  the  Su- 
preme Court  should  be  overruled  because  I 
believe  the  result  reached  in  the  opinion  of 
the  court  already  on  file  is  the  correct  solu- 
tion of  the  questions  presented  to  us,  not 
only  for  the  reasons  therein  set  forth,  but 
the  reasons  herein  given  as  well. 

We  do  not  disagree  as  to  the  proposition 
of  law  that  one  cannot  be  held  as  master 
and  liability  fastened  upon  him  as  such  for 


the  acts  of  a  third  person  unless  such  third 
person  can  be  said  to  be  his  agent  or  serv- 
ant If  J.  B.  Hogan  was  not  the  servant  of 
R.  S.  Hogan,  acting  within  the  real  or  ap- 
parent scope  of  his  authority,  of  coarse.  R. 
S.  Hogan  could  not  be  held;  but,  as  I  view 
the  evidence,  under  the  authorities  there  was 
sufficient  evidence  to  Justify  the  Jury  in  fas- 
tening this  relationship  Apon  these  parties. 

It  is  admitted  that  the  automobile  that 
caused  the  injury  belonged  to  the  defendant 
R.  S.  Hogan ;  and  the  evidence  was  such  as 
to  amply  Justify  the  Jury  in  finding  that  the 
automobile  at  the  time  and  place  In  question 
was  being  negligently  operated  by  defendant 
J.  R  Hogan  to  the  damage  of  the  plaintiff. 
We  have  then  the  case  before  us  upon  the  fol- 
lowing facts  which  are  either  admitted  or  a 
prima  fade  showing  of  the  same  made:  R. 
S.  Hogan  was  the  owner  of  the  automobile. 
It  was  being  operated  along  a  public  road, 
and  was  therefore  being  used  for  the  pur- 
pose for  which  an  automobile  was  Intended, 
and  every  person  In  the  car  at  the  time  of 
the  injury  was  an  employe  of  the  Institution 
of  which  R.  S.  Hogan  was  presiding  officer. 
It  was  being  negligently  operated,  and  such 
negligence  was  the  proximate  cause  of  the 
Injury  in  question.  This,  upon  reason  and 
authority,  makes  a  prima  fade  case  of  Ua; 
bllity,  against  the  owner  R.  S.  Hogan.  It 
matters  not,  under  the  facts  in  this  case, 
whether  the  person  operating  the  automobile 
was  the  adult'  or  minor  son  of  R.  S.  Hogan, 
or  an  entire  stranger  to  him  so  long  as  the 
Jury  was  warranted  in  finding  that  he  was 
not  a  trespasser  and  had  suffident  evidence 
before  it  upon  which  to  support  the  finding 
that  he  was  the  servant  and  agent  of  R.  S. 
Hogan. 

The  prindple  which  I  think  condusively 
determines  this  case  is  well  stated  in  Shear- 
man &  Redfleld  on  the  Law  of  Negligence 
(6th  Ed.)  vol.  1,  I  158,  as  follows:  "When 
the  plaintiff  has  suffered  injury  from  the  neg- 
ligent management  of  a  vehicle,  such  as  a 
boat  car,  or  carriage,  it  is  sufficient  prima 
facie  evidence  that  the  negligence  was  im- 
putable to  the  defendant  to  show  that  be 
was  the  owner  of  the  thing,  without  proving 
affirmatively  that  the  person  in  charge  was 
the  defendant's  servant  It  lies  with  the  de- 
fendant to  show  that  the  person  in  charge 
was  not  bis  servant,  leaving  him  to  show.  If 
be  can,  that  the  property  was  not  under  his 
control  at  the  time,  and  that  the  acddent 
was  occasioned  by  the  fault  of' a  stranger,  an 
independent  contractor,  or  other  person,  for 
whose  negligence  the  owner  would  not  b*. 
answerable."  With  ownership  of  personal 
property  goes  possession  and  control,  and  the 
natural  inference  arises  that  wherever  such 
property  is  found  it  is  in  the  possession  and 
under  the  direction  and  control  of  the  owner 
either  actually  or  constructively.  The  same 
doctrine  is  announced  In  Norris  v.  Kohler, 
41  N.  T.  42;  Seaman  v.  Koehler,  122  N.  T. 
646,  25  N.  B.  853;   Doherty  v.  Lord,  8  Misc. 
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Hep.  227, 28  N.  Y.  Bnpp.  720 ;  Thlry  v.  Taylor 
B.  &  M.  Co.,  87  App.  DlT.  391,  66  N.  Y.  Snpp. 
SS;  Perlstein  t.  American  Bxp.  Co.,  177  Mass. 
630,  S8  N.  E.  194,  52  L.  R.  A.  959. 

This  question  was  ably  and  thoroughly  dla- 
cuBsed  in  the  case  of  Elelshman  v.  Polar 
Waye  I.  &  F.  Co.,  148  Mo.  App.  117,  127  S. 
W.  060,  where  Judge  Goode  holds  that  per- 
haps proof  of  the  name  on  the  wagon  alone 
would  carry  the  case  to  the  Jury  on  the  issue 
of  defendant's  liability,  dtlng  and  discussing 
many  authorities. 

In  our  case,  the  facts  are  sufficient  to  jus- 
tify the  Jury  in  finding  that  J.  B.  Hogan  was 
operating  the  automobile  as  the  servant  of 
R.  S.  Hogan.  It  is  true  the  defendants'  evi- 
dence tends  to  show  a  different  conclusion, 
but  the  Jury  dlfl  not  believe  that  the  evidence 
oftered  by  the  defendants  to  the  effect  that 
the  relation  of  master  and  servant  did  not 
exist  was  sufficient  to  overcome  the  plain- 
tiff's prima  fade  case.  However,  plaintiff 
has  much  more  to  rely  upon  than  the  bare 
prima  fade  case  made  showing  the  owner- 
ship of  the  automobile  to  be  In  B.  S.  Hogan. 
The  latter  admitted  that  on  a  number  of 
occasions  he  had  given  his  son,  J.  E.  Hogan, 
permission  to  run  the  car,  and  that  he  could 
not  remember  an  occasion  when  a  request 
was  made  and  refused.  Tliat  some  one  had 
to  operate  the  car  besides  the  owner  Is  ap- 
parent, because  the  owner  admitted  that  he 
had  never  learned  to  run  It;  and  he  swore 
that  he  and  his  wife  were  the  only  ones  who 
could  give  permission  to  the  defendant  J.  B. 
Hogan  to  run  the  car.  The  automobile  was 
left  by  B.  S.  Hogan's  wife,  on  the  day  of  the 
acddent,  in  front  of  the  place  where  the  son, 
J.  S.  Hogan,  worked,  and  it  was  at  this  place 
that  he  commenced  to  operate  It 

This  question  has  recently  been  passed  on 
by  our  Supreme  Court  in  the  case  of  O'Mal- 
ley  V.  Heman  Construction  Co,  (not  yet  of- 
ficially reported)  164  S.  W.  565,  where.  In 
the  course  of  the  opinion,  this  language  ap- 
pears: "There  bdng  suffldent  evidence  to 
warrant  a  finding  of  defendant's  ownership 
of  the  wagon,  it  was  not  necessary  for  plain- 
tiff to  show  affirmatively  that  the  driver  was 
defendant's  servant  This  question  is  well 
considered  in  Fleishman  v.  Ice  &  Fuel  Co, 
148  Mo.  App.  117,  127  S.  W.  660.  The  same 
-dedslon  answers  the  suggestion  relative  to 
the  evidence  that  the  driver  was  acting  with- 
in the  scope  of  his  employment" 

Unless  the  law  of  this  state  is  to  be  com- 
pletely overturned,  the  plaintiff  in  this  case 
must  be  held  to  have  Introduced  suffldent  ev- 
idence to  make  a  prima  fade  case  against 
both  defendants;  and  the  Jury  disbelieved 
the  evidence  offered  by  the  defendants  and 
found  in  favor  of  the  plaintiff,  if  there  was 
Ruffident  evidence  to  take  the  case  to  the 
Jury,  there  is  sufficient  evidence  to  sustain 
the  verdict  It  is  true  the  case  was  argued 
liere  along  the  lines  discussed  In 'the  opinion 
already  on  file;  but  the  issue  presented  by 
.tbe  plalntJUTs  prindpal  instruction  requiring 


the  Jury  to  find  that  the  car  was  being  op- 
erated by  a  servant  or  agent  of  R.  S.  Hogan 
was  broad  enough  to  cover  the  theory  wliicb 
I  have  advanced  in  this  opinion,  and  there 
was  suffldent  evidence  to  sustain  a  finding 
upon  this  theory,  and  It  therefore  cannot  be 
said  that  I  am  seeking  to  sustain  the  ver- 
dict on  a  theory  not  submitted  to  the  Jury 
simply  because  I  believe  the  Judgment  was 
for  the  right  party. 

Speaking  for  myself,  I  differ  with  many 
of  the  courts  which  hold  that  an  automobile 
Is  not  a  dangerous  instrumentality.  "A  dan- 
gerous instrumentality"  is  ordinarily  attach- 
ed as  a  name  to  those  agendes  which  are 
propelled  by  some  powerful  force,  or  in  which 
some  destructive  force  is  stored  up,  which 
force  is  to  be  controlled  by  human  hands, 
and  which,  when  not  kept  under  proper  con- 
trol, is  calculated  to  deal  death  and  destruc- 
tion to  those  who  come  within  the  danget 
zone.  It  requires  but  a  glance  at  the  daily 
newspapers  to  convince  one  that  death  and 
.destruction  are  constantly  resulting  from 
the  operation  of  automobiles.  And,  recognlB- 
tng  this,  I  think  our  General  Assembly  has 
classified  the  automobile  as  a  dangerous  in- 
strumentality by  statutory  enactment  Laws 
1911,  p.  330  (9).  This  was  done,  perhaps,  be- 
cause the  Legislature  thought  it  necessary  to 
protect  others  of  the  traveling  public  against 
the  use  of  a  vehicle  containing  within  Itself 
such  a  power  that  by  the  mere  shift  of  a  few 
notches  of  the  throttle  it  can  be  made  to  run 
from  6  to  60  miles  an  hour  along  the  streets 
and  highways  which  wefe  laid  out  and  de- 
signed to  safely  and  conveniently  take  care 
of  vehicles  drawn  by  the  ass  and  the  ox. 
Wherever  the  Legislature  or  the  courts  have 
said  that  the  care  required  to  be  used  is 
greater  than  what  is  known  as  ordinary  care 
and  amounts  to  the  highest  degree  of  care, 
the  reason  given  is  that  the  instrumentality 
being  used  is  a  dangerous  and  subtle  agency. 
Witness  the  dedslons  of  the  courts  of  this 
state  In  cases  Involving  electricity)  dynamite, 
street  cars,  passenger  trains,  etc.  The  Gen- 
eral Assembly  has  by  the  statute  referred 
to  placed  the  highest  d^ree  of  care  to  be 
exercised  upon  one  controlling  and  operating 
an  automobile,  and  I  believe  that  by  so  doing 
the  dassification  has  been  stamped  upon 
these  vehicles  which  the  courts  must  adhere 
to.  I  believe  that  the  decisions  of  the  courts 
of  other  states  that  an  automobile  is  not  a 
dangerous  instrumentality  were  perhaps  in- 
fluenced by  the  fact  that  those  states  do  not 
have  a  statute  similar  to  ours.  And  so  I 
think  that  an  additional  reason  why  the  re- 
sult reached  in  the  opinion  already  on  file  Is 
correct  is  that  this  automobile  was  a  danger- 
ous Instrumentarllty,  and  was  left  by  one  hav- 
ing the  control  of  it  at  a  place  where  anoth- 
er, who  had  repeatedly  been  given  the  right 
to  operate  It  did  find  It  and  use  it  to  the 
damage  of  the  plaintiff.  And  the  burden 
placed  upon  the  owner  of  this  instrumental- 
ity of  showing  that  the  person  who  did  op- 
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erate  it  on  this  oeoudon  was  vltbont  anfbor- 
ity  was  not  In  the  opinion  of  tbe  Jury  lifted. 
I  think  the  motion  for  a  rdiearing  and 
the  motion  to  certify  the  cause  to  the  Sn- 
preme  Court  should  be  overruled. 

On  Motion  to  Transfer  to  Supreme  Court 

8TUROIS,  X  On  reconsidering  this  case 
on  defendants'  motion  to  transfer  same  to 
the  Supreme  Court,  I  am  convinced  that,  in 
any  view  of  the  case,  this  motion  should  be 
sustained.  As  this  case  was  tried  and  deter- 
mined in  this  court,  tbe  liability  of  defend- 
ant B.  S.  Hogan,  if  any.  Is  based  on  the  re- 
lationship of  master  and  servant  held  to  ex- 
ist between  him  and  his  son,  the  other  de- 
fendant, who  was  In  charge  of  and  operating 
the  automobile  at  the  time  of  this  accident 
This  case  lays  down  the  rule  that  where  an 
adult  son,  living  with  his  father  as  a  mem- 
ber of  the  family,  uses  the  father's  automo- 
bile, purchased  for  general  family  use,  with 
the  father's  express  or  implied  consent,  on  a 
trip  purely  for  his  own  pleasure  and  in  no 
way  connected  with  any  business  of  the  fa- 
ther, then  the  relation  of  master  and  servant 
exists  and  the  father  is  liable  for  any  neg- 
ligent act  of  the  son  while  so  using  the  fa- 
ther's automobile.  That  the  son  was  on  this 
occasion  using  this  automobile  purely  for  his 
own  pleasoie  and  in  no  way  connected  with 
any  business  of  the  father  is  conceded  by 
both  sides.  1  have  no  doubt  that  in  so  rul- 
ing this  court  has  followed  the  decisions  of 
the  Kansas  City  Court  of  Appeals  in  Mar- 
shall V.  Taylor,  168  Mo.  App.  240,  1S3  S.  W. 
527,  and  Dally  v.  MaxweU,  152  Mo.  App.  415, 
133  S.  W.  861.  To  rule  otherwise  than  we 
have  would  make  our  decision  In  this  case 
in  conflict  with  the  two  decisions  of  our  sis- 
ter Court  of  Appeals,  Just  mentioned.  In 
following  these  decisions,  however,  it  seems 
to  me  that  this  case,  as  well  as  those  Just 
mentioned,  makes  a  radical  departure  from 
the  law  of  master  and  servant,  as  hereto- 
fore existing  in  this  state.  It  has  heretofore 
been  the  law  in  this  state  that  In  order  to 
render  the  master  liable  for  the  negligent  act 
of  a  servant  that  relationship  must  exist  at 
the  time  of  such  negligent  act  <uid  snch  act 
must  have  been  committed  in  the  course  of 
the  servant's  employment  and  be  connected 
with  some  business  of  the  master  in  which 
the  servant  is  engaged.  Garretzen  v.  Duenck- 
el,  50  Mo.  104,  11  Am.  Rep.  406;  Walk- 
er V.  Railroad,  121  Mo.  575,  684,  26  S.  W. 
360,  24  I>.  R.  A.  363,  42  Am.  St  Rep.  647. 
These  cases  hold  that  the  fact  that  the  al- 
leged servant  is  using  the  Instrumentalities 
of  the  master  at  the  time  the  accident  occurs 
is  not  sufDcient  to  create  a  liability.  Of 
course,  the  son  may  be  his  father's  servant 
and  be  engaged  in  his  father's  business  in 
operating  his  automobile,  and  the  doctrine  of 
respondeat  superior  would  apply;  but  how 
can  it  be  said  that,  merely  because  a  father 
permits  his  son  to  use  his  automobile  for 
taking  a  purely  pleasure  ride  of  his  own,  tbe 


son  la  Us  servant  In  so  doing  and  Is  engaged 
in  the  master's  business.  If  so,  it  may  well 
be  said  that  every  instrumentality  of  pleas- 
ure, furnished  by  the  father  to  members  of 
his  family,  makes  each  member  a  servant  of 
the  father  in  using  the  same  and  snch  use  a 
business  of  the  father  which  such  servant  is 
prosecuting  for  him. 

In  Spelman  t.  Delano,  163  S.  W.  301,  the 
Kansas  City  Court  of  Appeals  has  recently 
held  tiiat  where  the  master  loans  a  horse  to 
his  servant  to  ride  to  and  from  his  work,  the 
relation  of  master  and  servant  does  not  ex- 
ist after  the  servant's  day's  labor  is  done  and 
he  is  riding  the  horse  home,  but  rather  that 
of  a  gratuitous  bailee.  The  court  there  said: 
"If  it  be  said  that  the  bailor,  by  lending  the 
horse,  makes  the  bailee  an  agent  for  the  care 
thereof  and  is  thereby  impliedly  responsible 
for  the  latter's  conduct  in  reference  thereto, 
and  also  makes  it  possible  for  the  injury  to 
occur,  the  answer  is  that  the  bailee  la  not 
the  bailor's  agent  In  caring  for  the  horse, 
else  the  bailor  would  be  responsible  for  a 
negligent  injury  committed  by  the  bailee  in 
using  the  horse,  and  this  has  never  been  held 
to  be  so.  *  *  •  No  one  will  say  that  U 
Cook  had  negligently  ran  dovm  and  killed  a 
baby  while  riding  the  horse  homeward,  the 
plaintift  could  be  held  liable  simply  because 
he  lent  Cook  the  horse."  This  doctrine  is 
recognized  and  stated  in  Dally  v.  Maxwell, 
supra,  where  the  court  said:  "All  the  au- 
thorities are  in  accord  in  holding  that  in  an 
action  baaed  on  the  negligent  running  of  an 
automobile  the  owner  of  the  car  who  was  not 
present  at  the  lnfllctl<Mi  of  the  injury  cannot 
be  held  liable  except  It  be  shown  that  the 
person  In  charge  not  only  was  the  agent  at 
servant  of  the  owner,  but  also  was  engaged 
at  the  time  in  the  business  of  his  service. 
Evans  T.  Automobile  Co.,  121  Mo.  App.  206 
[101  S.  W.  1132];  Lots  v.  Hanlon,  217  Pa. 
338  [66  AU.  625,  10  L.  R.  A.  (N.  S.)  202,  118 
Am.  St  R^.  822,  10  Ann.  Cas.  731];  Slater 
V.  Thresher  Co.  [87  Minn.  305]  107  N.  W.  138, 
6  L.  R.  A.  (N.  S.)  698;  Patterson  v.  Kates 
[C  Q]  162  Fed.  481;  Reynolds  v.  Buck  [127 
Iowa,  601]  108  N.  W.  946;  Claik  v.  Buck- 
mobile  Co.  [107  App.  Div.  120]  94  N.  T.  Supp. 
771;  Howe  v.  Leighton  [76  N.  H.  601]  75  AtL 
102;  Jones  ▼.  Hoge  [47  Wash.  668]  82  Paa 
433  [14  L.  R.  A.  (N.  S.)  216,  125  Am.  St  Rep. 
916];  Lewis  V.  Amorous  [3  Oa.  App.  60]  60 
S.  E.  338.  Where  a  chauffeur,  either  wltb  or 
without  his  master's  consent  uses  the  ma- 
chine for  his  own  business  or  for  his  own 
pleasure  and  negligently  inflicts  injury  on  an- 
other, tbe  master  cannot  be  held  liable,  for 
tbe  reason  that  the  negligent  act  being  en- 
tirely outside  the  scope  of  the  servant's  em- 
ployment cannot  call  Into  action  the  rule  of 
respondeat  superior.  The  fact  of  consent  is 
material  only  in  the  solution  of  the  issue  of 
whether  or  not  the  use  of  tbe  machine  was, 
in  fact  on  business  of  tbe  master.  Cunning- 
ham V.  Castle  [127  App.  Dlv.  680,  111  N.  Y. 
Supp.  1057]  supra.    Should  we  regard  tbe 
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relationship  between  the  two  defendants 
merely  as  that  of  owner  and  chauffeur — ^mas- 
ter and  servant — the  owner  should  not  be 
held  liable  for  the  negligence  of  the  chaof- 
fenr,  since  the  evidence  shows  beyond  ques- 
tion that  the  latter  was  using  the  machine 
merely  for  his  own  pleasure."  That  court 
then  said  that  a  minor -son  was  more  than  a 
chauffeur  or  servant  when  using  his  father's 
automobile  for  a  use  for  which  It  was  kept, 
to  wit,  for  a  pleasure  car  for  the  family.  On 
what  principle  of  law  this  fact  makes  the 
owner  liable  Is  not  explained,  and  the  court, 
after  discussing  It,  falls  back  on  the- doctrine 
of  master  and  servant  and  places  the  liabil- 
ity on  that  ground,  by  saying:  "We  conclude 
that  in  running  the  car  with  the  consent  of 
his  father  and  within  the  scope  of  family 
uses  Ernest  was  the  agent  and  servant  of  his 
father." 

The  courts  of  other  states. deal  with  cases 
similar  to  this  by  applying  the  usual  rules  of 
law  applicable  to  master  and  servant,  If  such 
relation  can  be  held  to  exist  at  all,  which  ex- 
empt the  master  from  liability,  where  the 
servant  uses  the  master's  instrumentalities 
merely  for  his  own  pleasure  or  business. 
Tanzer  v.  Read,  160  App.  Dlv.  584,  145  N.  Y. 
Supp.  708;  Parker  v.  Wilson  (Ala.)  60  South. 
150,  43  L.  B.  A.  (N.  S.)  87;  Doran  v.  Thorn- 
sen,  76  N.  J.  Law,  754,  71  AO.  296,  19  L.  R. 
A.  (N.  S.)  336,  131  Am.  St  Rep.  677;  Maher 
T.  Benedict,  123  App.  Dlv.  579,  108  N.  Y. 
Supp.  228;  Smith  v.  Jordan,  211  Mass.  269, 
97  N.  B.  761;  Howe  v.  Lelghton,  75  N.  H. 
601,  76  AtL  102;  Cunningham  v.  Castle,  127 
App.  Dlv.  580,  111  N.  Y.  Supp.  1057;  Lots  v. 
Hanlon.  217  Pa.  839,  66  AU.  525,  10  K  R.  A. 
(N.  S.)  202,  118  Am.  St.  Rep.  022,  10  Ann. 
Cas.  731;  Patterson  v.  Kates  (C.  0.)  152  Fed. 
481;  Danforth  v.  nsher,  75  N.  H.  Ill,  71 
Atl.  635,  21  L.  H.  A.  (N.  S.)  93,  139  Am.  St 
Rep.  670. 

I  am  persuaded  that  a  distinction  should 
be  made  as  to  the  liability  of  owners  of  auto- 
mohiles  for  negligent  injuries  by  such  ma- 
chines different  from  that  applied  to  owners 
of  horses,  carriages,  and  other  such  harmless 
instrumentalities  and  that  our  statute  con- 
templates such  distinction.  To  make  such 
distinction,  however,  by  holding  that  the  re- 
lation of  master  and  servant  exists  between 
the  father,  as  owner,  and  a  member  of  his 
family  using  the  madiine  for  his  own  pleas- 
ure, merely  because  that  Is  one  of  the  pur- 
poses for  which  the  machine  is  provided,  is 
■violative  of  the  general  law  governing  the 
liability  of  the  master  for  the  negligent  acts 
of  the  servant.  The  relation  of  master  and 
servant  does  not  spring  from  the  fftmlly  re- 
lationship. Paul  V.  Hummel,  48  Mo.  U9,  97 
.Am.  Dec.  881;  Needles  v.  Burk,  81  Mo.  669, 
C72,  51  Am.  Rep.  251.  While  an  automobile 
is  not  a  dangerous  instrumentality  per  se, 
Dally  V.  Maxwell,  supra,  it  does  belong  to 
tb&t  class  of  things  requiring  the  highest  de- 
e^ree  of  care  in  their  use  on  public  highways. 


Such  machines  therefore  should  only  be  in- 
trusted to  and  permitted  to  be  used  by  one 
having  the  skill,  qualifications,  and  experi- 
ence necessary  to  use  such  high  degree  of 
care;  and  the  owner  might  well  be  held  lia- 
ble for  negligent  injuries  resulting  from  per- 
mitting his  machine  to  be  run  on  a  public 
highway  by  one,  whether  a  member  of  his 
family,  a  servant,  or  what-not,  who,  by  rea- 
son of  his  age,  lack  of  experience,  or  skill, 
or  from  habits  of  carelessness  or  reckless- 
ness. Is  not  a  suitable  person  to  operate  so 
dangerous  an  Instrumentality.  This  case, 
however,  was  not  tried  on  that  theory. 

I  therefore  deem  this  case  in  conflict  with 
the  decisions  of  the  Supreme  Court  in  Oar- 
retzen  v.  Duenckel,  50  Mo.  104,  11  Am.  Rep. 
405,  and  Walker  v.  Railroad,  121  Mo.  675, 
584,  26  S.  W.  360,  24  L.  R.  A.  363,  42  Am.  St 
Rep.  547,  and  other  Uke  cases  there  dted, 
and  ask  that  the  same  be  certified  to  the  Su- 
preme Court  for  final  determination.     ■ 


HOXJCHIN  ▼.  TURNER  et  aL     (No.  10,934.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  6,  1914.) 

1.  Justices  of  thb  Peack  (|  147*)— Appeals 
— .Tddoments  ApraALABLE  —  Judgment  by 

OoNFESStlON. 

Where  defendant  appeared  in  justice  court 
in  response  to  a  summong  regularly  issued  and 
served,  the  admission  thereupon  made  by  her 
attorney  in  her  presence  that  plaintiff's  demand 
was  just,  and  that  there  was  no  defense,  was  a 
confeasion  of  judgment  and  the  judt^ent  ren- 
dered for  plaintiff  upon  such  admission  wag  a 
judgment  by  confession,  within  Rev.  St  1909,  { 
756)7,  authorising  appeals  from  judgments  of  the 
justice  of  the  peace,  except  judgments  by  con- 
fession. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  493-601 ;  Dec.  Dig.  | 
147.*] 

2.  Justices  or  the  Peace  (i  147*)— Appeals- 
Judgments  Appealable  —  Judgment  bt 
Confession. 

Under  Rev.  St  1909,  i  7667,  aathoriiing 
appeals  from  judgments  of  the  justice  of  the 

?eace,  except  judgments  by  confession,  section 
664,  providing  that  the  provisions  of  law  gov- 
erning attachments  in  courts  of  record  shall  ap- 
ply to  attachments  before  justices  of  the  peace 
so  far  as  not  inconsistent  with  provisions  spe- 
cially applicable  to  such  attachments,  and  sec- 
tion 2S3o,  providing,  relative  to  pleas  in  abate- 
ment to  attachments  in  courts  of  record,  that 
upon  the  trial  upon  the  merits  either  party  may 
appeal— plaintiff,  from  the  finding  on  the  plea 
in  abatement  or  on  the  merits,  and  defendant  if 
at  all,  on  the  whole  case— defendant  by  con- 
fessing judgment  in  justice  court,  defeated  her 
right  to  appeal  for  a  review  of  the  court's  de- 
cision on  her  plea  in  abatement  to  the  attach- 
ment 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  403-501;  Dec  Dig.  { 
147.»] 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty;   D.  H.  Harris,  Judge. 

Action  by  James  A.  Houchin  against  C.  D. 
Turner  and  another,  brought  in  Justice  court 
and  appealed  to  the  circuit  court     From  a 
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Judgment  abating  the  attachment  and  an  or- 
der dismissing  the  cause  on  the  merits,  plain- 
tiff appeals.    Reversed. 

Wm.  H.  Sapp,  of  Columbia,  and  B.  W.  Hin- 
ton,  of  Caiicago,  IlL,  for  appellant  J.  E.  Ba- 
ker, of  Fulton,  for  respondents. 

JOHNSON,  J.  This  Is  an  action  on  a  prom- 
issory note  begun  In  a  Justice  court  An 
attachment  was  Issued  In  aid  of  the  suit  on 
the  affidavit  of  plaintiff,  alleging  fraudulent 
acts  of  defendants.  A  summons  was  issued 
and  served  on  both  defendants,  and  the  at- 
tachment writ  was  levied  on  certain  prop- 
erty as  their  property.  The  grounds  of  at- 
tadiment  were  put  in  issue  by  separate  pleas 
of  defendants  in  the  nature  of  pleas  la 
abatement  Both  parties  appeared  before 
the  Justice  on  the  day  set  for  the  trial  of  the 
case,  both  on  the  pleas  and  on  the  merits. 
Plaintiff  announced  ready  for  trial,  where- 
upon counsel  for  defendants  admitted  that 
defendants  had  executed  and  delivered  the 
note  In  suit,  and  that  the  demand  of  plain- 
tiff was  a  Just  one.  The  Justice  rendered 
Jodgment  for  plaintiff,  and  entered  it  upon 
his  docket  as  a  Judgment  by  confession. 
Within  10  days  thereafter  defendant  Barnes 
tendered  an  affidavit  and  bond  for  appeal  to 
the  circuit  court,  but  the  appeal  was  refused 
on  the  ground  that  none  would  lie  from  a 
judgment  by  confession.  The  affidavit  stated 
"this  appeal  is  from  the  merits  of  the  case, 
and  attachment  proceedings  on  the  affida- 
vit" Following  the  refusal  of  her  applica- 
tion for  an  appeal  defendant  Barnes  filed  a 
motion  in  the  circuit  court  for  a  rule  on  the 
Justice  to  grant  the  appeal.  The  motion  was 
heard  and  sustained,  and  the  Justice  was  or- 
dered "to  certify  to  this  court  a  complete 
copy  of  all  the  entries  of  record  in  his  court 
in  this  cause,  together  with  all  papers  filed 
with  him  in  said  cause."  This  order  was 
obeyed,  and  the  original  papers,  together 
with  a  certified  transcript  of  his  docket  en- 
tries, were  filed  by  the  Justice  in  the  circuit 
court.  The  Judgment  on  the  merits  shown 
by  the  transcript  was  a  Judgment  by  confes- 
sion. Plaintiff  filed  a  motion  in  the  circuit 
court  to  dismiss  the  appeal,  for  the  reason 
that  the  court  had  no  Jurisdiction  to  enter- 
tain an  appeal  taken  by  defendant  from  a 
Judgment  by  confession.  The  motion  was 
overruled,  and  plaintiff  refused  to  appear 
further  In  the  case.  The  court  heard  the  evi- 
dence Introduced  by  defendant  on  the  alleged 
grounds  of  attachment  and  dissolved  the 
attachment  The  case  then  was  called  for 
trial  on  the  merits,  and  plaintiff,  falling  to 
appear,  the  suit  was  dismissed  for  want  of 
prosecution.  Afterward  plaintiff  appeared, 
and  filed  a  motion  to  set  aside  the  order  of 
dismissal  which  was  heard  and  overruled, 
whereupon  he  appealed  "from  the  judgment 
abating  the  attachment,  in  this  cause,  and 
from  the  order  dismissing  the  cause  on  the 
merits." 


[1,2]  At  the  hearing  of  the  attadiment  in 
the  drcoit  court  defendant,  under  interroga- 
tion by  the  court,  admitted  the  Justice  of 
plaintiff's  demand,  and  that  she  had  no  de- 
fense to  offer,  and  this  substantially  was  the 
same  admission  her  attorney  had  made  to 
the  Justice  in  open  court  when  called  upon 
to  try  the  case  on  its  merits.  We  cannot 
regard  this  action  of  the  attorney,  which 
was  in  the  presence  of  his  client  In  any  oth- 
er light  than  as  a  confession  of  Judgment 
The  rule  is  well  setUed  In  this  state  that 
where  a  defendant  appears  in  response  to 
summons  regularly  Issued  and  served  npon 
him,  and  confesses  Judgment,  either  in  writ- 
ing or  orally,  a  formal  judgment  by  confes- 
sion may  be  rendered  against  him.  An  oral 
admission  of  the  Justice  of  the  plalntUTs 
cause.  Interposed  when  the  case  is  called 
for  trial,  is  such  an  acknowledgment  as 
will  authorize  the  rendition  of  a  Judgment 
by  confession.  Davis  v.  Wood,  7  Mo.  loc. 
clt  164;  Wade  v.  Swope,  107  Mo.  App.  375, 
81  S.  W.  471;  Burr  v.  Mathers,  61  Mo. 
App.  470;  Hoppenbrock  v.  Dial,  137  Mo. 
App.  75,  119  S.  W.  496 ;  Chamberlin  v.  Min- 
ing Co.,  20  Mo.  96.  As  we  observed  in 
Wade  V.  Swope,  supra:  "We  cannot  agree 
to  defendant's  contention  that  It  Is  a  Judg- 
ment by  default  Instead  of  by  confession. 
It  appears  from  its  face  that  the  defend- 
ant, in  obedience  to  the  process  served  up- 
on him,  appeared  before  the  Justice  and 
orally  confessed  his  liability  on  the  contract 
for  the  amount  of  the  damages  claimed. 
•  •  •  To  call  a  judgment  so  rendered 
that  by  default  would  be  a  misnomer." 

The  Judgment  rendered  by  the  Justice,  as 
appears  in  his  transcript  was  in  form  and 
substance  a  Judgment  by  confession,  and,  in- 
stead of  being  impugned  by  the  oral  evi- 
dence, is  shown  to  have  been  properly  ren- 
dered. The  statute  (section  7567,  Rev.  Stat. 
1909)  forbids  an  appeal  in  such  cases,  and 
the  Justice  did  not  err  in  refusing  to  allow 
an  appeal  to  defendant  unless  it  may  be 
said  that  the  Judgment  rendered  against  her 
on  the  Issues  relating  to  the  attachment  gav* 
her  a  right  to  appeal,  despite  the  apparent 
prohibition  of  the  statute  Just  cited.  Sudi 
right  if  one  existed,  must  be  of  statutory 
origin.  Counsel  for  defendant  have  not  brief- 
ed or  argued  the  case,  and  we  have  no  indi- 
cation from  them  of  the  statutory  authority 
they  relied  upon  in  the  circuit  court.  By 
section  7654,  Rev.  Stat  1909,  the  provisions 
of  law  governing  attachments  in  courts  of 
record  "shall  apply  to  attachments  before 
Justices  of  the  peace,  so  far  as  the  same 
may  not  be  inconsistent  with  the  provisions 
which  are  spedaUy  applicable  to  the  latter." 
Section  2335  contains  provisions  thus  incor- 
porated in  the  law  governing  attachments 
before  justices,  and  we  infer  that  the  posi- 
tion of  defendant  was  grounded  on  the  pro- 
vision that  "upon  the  trial  of  the  case  upon 
the  merits,   either  party  may   appeal — the 
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plaintiff  from  tb»  flndlng  on  the  plea  In 
abatement,  or  on  the  merits,  as  he  may  elect, 
or  both;  the  defendant,  if  at  all,  on  the 
whole  case."  This  clause  was  inserted  in 
the  statute  by  an  amendment  enacted  tn 
1891  and  superseded  one  enacted  in  1879 
(section  439,  Key.  Stat  1879),  which  gave  to 
the  plaintiff  alone  a  right  to  appeal  from  a 
Judgment  rendered  against  him  abating  the 
attachment  Before  1879  there  was  no  stat- 
utory authority  for  an  appeal  by  either  par- 
ty from  a  Judgment  abating,  or  refusing  to 
abate,  an  attachment,  and  regarding  such 
Judgment  as  merely  ancillary  the  Supreme 
Ck>urt  had  ruled  that  no  appeal  could  be 
taken  by  either  party  in  an  attachment  suit 
until  after  Judgment  had  been  rendered  on 
the  merits.  Davis  v.  Perry,  46  Mo.  449.  This 
was  on  the  theory  that  the  statutes  allowed 
appeals  only  from  final  Judgments,  and  that 
the  so-called  plea  in  abatement  was  in  reali- 
ty a  plea  merely  to  abate  the  attachment, 
not  the  action,  and  that  since  an  attachment 
was  merely  ancillary  to  the  cause  of  action, 
a  Judgment  on  the  plea  was  an  Interlocutory, 
not  a  final.  Judgment  Oommission  Ck>mpany 
▼.  Block,  130  Mo.  loc.  dt  674,  32  S.  W.  1139. 
Speaking  of  the  amendment  of  1879,  the  Su- 
preme Court  said  in  Osborne  ▼.  Machine  Co., 
114  Mo.  loc.  cit  581,  21  S.  W.  837:  "Under 
section  662,  Revised  Statutes  1889,  defend- 
ant could  not  appeal  from  the  Judgment 
against  It  on  the  plea  in  abatement,  and 
.while  it  properly  saved  its  exceptions,  and 
filed  its  bill  of  exceptions,  it  never  did  ap- 
peal from  the  Judgment  on  the  merits;  and 
this  was  absolutely  necessary  in  order  to 
get  the  case  before  this  court  for  review  of 
the  trial  and  Judgment  on  the  plea  in  abate- 
ment Metzenberger  v.  Keil,  31  Mo.  App. 
130:  Mackey  v.  Hyatt,  42  Mo.  App.  443; 
State  ex  reL  v.  Smith,  105  Mo.  6,  16  S.  W. 
1052;  Fagley  v.  Vail,  11  Mo.  App.  601;  Dun- 
can V.  Forgey,  25  Mo.  App.  310.  Section  562, 
Revised  Statutes  1889,  supra,  expressly  pro- 
vides that  plaintiff  in  an  attachment  pro- 
ceeding may  appeal  from  the  Judgment  on 
a  plea  in  abatement  against  Um,  but  it  con- 
tains no  provision  authorizing  the  defendant 
to  appeal  from  a  like  Judgment  against  him 
on  a  plea  in  abatement  sustaining  the  at- 
tachment It  follows  that,  as  no  appeal  was 
taken  from  the  final  Judgment  this  appeal 
must  be  dismissed." 

The  obvious  purpose  of  the  amendment  of 
1891  did  not  Include  an  enlargement  of  the 
rights  of  defendants,  but  was  to  repeal  the 
privilege  accorded  plaintiffs  in  the  amend- 
ment of  1879  of  appealing  from  an  adverse 
interlocutory  Judgment  without  waiting  for 
an  adjudication  of  the  merits.  In  lieu  of 
such  privilege  the  plaintiff  was  given  the 
right  to  appeal  after  final  Judgment  in  every 
possible  case  where  error  of  the  trial  court 
might  deprive  him  of  some  substantial  right 
he  was  entitled  to  have  enforced,  whether 


such  right  pertained  to  the  merits  of  his 
cause  or  to  the  ancillary  aid  he  had  Invoked. 
If  he  had  lost  on  the  merits  after  winning 
on  the  plea  to  abate,  he  was  entitled  to  ap- 
peal on  the  merits;  if  he  lost  on  the  plea, 
but  won  on  the  merits,  he  could  appeal  and 
have  the  Judgment  on  the  plea  reviewed,  in 
order  that  he  might  not  be  erroneously  de- 
prived of  the  ancillary  aid  to  his  cause  he 
had  properly  and  diligently  sought  or,  if  he 
lost  on  both  attachment  and  merits,  he  could 
appeal  the  entire  cause  and  have  it  review- 
ed. But  the  amendment  (which  is  the  pres- 
ent law)  allows  an  appeal  to  a  defendant 
only  from,  a  Judgment  against  him  on  the 
merits.  If  the  final  Judgment  be  In  his  fa- 
vor, or  if  against  him  be  of  a  class  that  is 
not  appealable,  he  cannot  appeal  from  an 
adverse  finding  on  the  plea  to  abate,  since 
the  statute  gives  no  such  right,  and  as  we 
have  said  the  right  to  exist  at  all,  must  be 
of  express  statutory  creation.  In  confessing 
Judgment  defendant  deprived  herself  of  all 
right  to  appeal  to  the  circuit  court,  and 
thereby  placed  herself  in  a  position  as  to  the 
finding  on  the  plea  to  abate,  where  the  stat- 
ute afforded  her  no  remedy  by  appeal.  The 
circuit  court  erred  In  issuing  the  rule  on  the 
Justice,  and  afterward  in  overmling  plain- 
tiff's motion  to  dismiss  the  appeal. 
The  Judgment  is  reversed.    All  concur. 


HOGGARD  et  al.  v.  DICKERSON. 
(No.  1036.) 

(Springfield   Court   of   Appeals.     Missonrl. 

March  28,  1914.    Rehearing  Denied 

April  27,  1914.) 

1.  REWABDS  (I  16*)— NatUEB— EVIDBNCB. 

Evidence  neld  to  justify  a  finding  that  a  re- 
ward offered  for  the  capture  of  the  murderer  of 
defendant's  friend  was  not  conditioned  on  the 
murderer'a  being  brought  in  dead,  but  contem- 
plated his  capture  according  to  law. 

[Ed.    Note.— For    other   cases,    see   Rewards, 
Cent  Dig.  {§  21^24 ;    Dec  Dig.  {  15.*] 

2.  Rewabds  (S  3*)— Violation  op  Law. 

A  reward  for  the  capture  of  a  murderer, 
conditioned  on  his  being  brought  in  dead  and 
Involving  the  commission  of  a  crime,  would  be 
invalid. 

[Ed.   Note.— For   other   cases,    see   Rewards, 
Cent  Dig.  fi  3-6;  Dec.  Dig.  |  3.*] 

3.  Rkwabds  (§  %,  New,  vol.  15  Key-No.  Series) 

— NaTTJBK  Olf  UROZBTAKlNa. 

An  offer  of  a  reward  is  in  the  nature  of  a 
contract  with  any  and  every  person  undertaking 
to  comply  with  its  terms. 

4.  Rewabds  (|  7*)- Pkbfobmamck  of  Sebvice 
— Knowledor  or  Rewabo. 

Though  a  person  cannot  claim  a  reward 
for  performing  the  service  required  without 
knowledge  of  the  offer  or  without  an  intention 
of  claiming  the  reward,  yet  a  performance  begnn 
without  any  knowledge  of  the  reward  being 
offered  or  even  before  the  reward  is  offered, 
when  completed  after  such  knowledge,  entitles 
the  party  to  the  reward;  and  hence,  where  a 
reward  was  offered  for  the  apijrebension  of  a 
murderer,  and  plaintiffs  acquired  knowledge 
thereof  and  intended  to  claim  the  reward  be- 
fore delivering  the  prisoner  to  the  sheriff,  such 
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delivery  constituted  an  euential  part  of  the 
service  to  be  performed  to  entitle  plaintiSa  to 
the  reward. 

[Ed.  Note. — For  other  cases,  see  Rewards, 
Cent  Dig.  I  7;   Dec.  Dig.  |  7.*\ 

B.  RswABDs  (I  8*) — Captubb  of  Ptjgittve. 

A  reward  offered  for  the  arrest  or  capture 
of  a  fugitive  implies  bis  safe  deliver;  to  the 
proper  persons  or  place  for  holding  him  for 
trial. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent.  Dig.  ||  9-12;   Dec  Dig.  |  8.*] 

«.  Rbwakds  ({  15»)— Action  —  iNSTBUonONS 

— BuEDKN  or  Pboof. 

In  an  action  to  recover  a  reward,  an  in- 
struction that,  in  order  to  sustain  defendant's 
claim  of  settlement  by  the  payment  of  $15  to 
plaintiffs,  the  jury  must  find  that  such  sum  was 
paid  and  received  on  an  agreement  and  under- 
standing of  both  parties  that  it  was  in  full  set- 
tlement of  all  claims  by  plaintiffs  for  the  re- 
ward, was  not  objectionable  as  requiring  a  find- 
ing that  plaintiffs  received  the  f  15  in  satisfac- 
tion of  Ml  claims  for  reward,  whether  against 
defendant,  the  county,  the  state,  or  any  other 
source  from  which  a  reward  might  come. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent  Dig.  fi  21-24;  Dec.  Dig.  {  16.*] 

7.  Tbiai.  (f  260*)— Caution  ART  iNSTBtrcnoNB 

— DiSCBKTION. 

It  was  within  the  trial  court's  discretion  to 
refuse  a  cautionary  instruction  as  to  alleged 
statements  of  defendant  on  account  of  the  lia- 
bility of  the  witnesses  to  forget  or  misquote  or 
misunderstand  what  was  really  said ;  the  court 
having  instructed  generally  as  to  the  credibility 
of  witnesses,  including  their  means  of  knowl- 
edge and  apparent  intention  to  testify  truth- 
fuUy. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  661-«59 ;    Dec.  Dig.  |  260.*] 

8.  RKWABDS.(g  3*)— Offer— Rbvooation. 

Where  defendant  made  a  public  offer  of  a 
reward  for  the  apprehension  of  an  alleged  mur- 
derer at  defendant's  ranch  where  the  shooting 
occurred  and  at  a  station  where  a  special  train, 
obtained  to  take  officers  to  the  scene  and  re- 
turn the  body  of  deceased,  was  standing,  the 
fact  that  defendant  made  a  different  offer  at 
another  station  where  the  train  stopped  on  its 
return  trip,  without  any  intention  of  withdraw- 
ing the  first  did  not  operate  as  a  revocation  of 
the  first  offer. 

[Ed.  Note. — For  other  cases,  see  Rewards, 
Cent  Dig.  {{  8-6;   Dec.  Dig.  {  3.*] 

9.  Rewards  ({  16*)— Offer  —  Revocation  — 
Pleading. 

Revocation  of  a  reward  before  it  has  been 
acted  on  is  a  matter  of  defense  and  must  be 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent  Dig.  SI  21-24 ;   Dec  Dig.  {  15.*] 

Appeal  from  Circuit  Gonrt,  Oreene  County; 
Alfred  Page,  Jndg& 

Action  by  Joseph  Boggard  and  others 
against  B.  P.  Dlckerson.  Judgment  for 
plaintlfFB,  and  defendant  appeals.    Affirmed. 

Patterson  &  Patterson,  of  Springfield,,  for 
appellant  Dickey  &  Dickey,  of  Marshfield, 
and  J.  T.  Wbitei  of  Sprlngfi^d,  for  re- 
spondents. 

STURGIS,  J.  The  Jury  In  this  case  by  Its 
verdict  held  the  defendant  liable  to  plaintiffs 
for  the  payment  of  a  reward  of  ?5,000,  al- 
leged to  have  been  offered  by  defendant  to 


the  public  for  the  capture  of  tbe  slayer  of 
Stanley  Ketchel,  who  was  shot  and  robbed  on 
October  16, 1910,  at  a  fiirm  owned  by  defend- 
ant  in  Webster  county,  Mo.,  known  as  the 
Dlckerson  ranch.  There  was  little  or  no 
doubt  at  the  time  that  one  Walter  Dipley, 
then  Uvlng  on  such  ranch,  was  the  guilty 
party,  and  the  reward  offered  was  practical- 
ly, if  not  tn  terms,  applicable  to  him.  The 
friendship  existing  between  defendant  and 
the  slain  man  was  very  close,  and  Ketchel 
was  at  the  time  of  his  being  shot  a  guefit  of 
defendant  at  fais  ranch.  Ketchel  was  well 
known  as  the  middleweight  champion  pugi- 
list, and  the  defendant  is  a  prominent  busi- 
ness man  of  Springfield,  Mo.  Tbe  shooting  of 
Ketchel  occurred  in  the  morning,  and  Dipley, 
who  did  the  shooting,  at  once  fled,  heavily 
armed.  On  defendant  being  informed  of  it, 
be  at  once  chartered  a  special  train  at 
Springfield,  took  with  Urn  a  man  vrith  blood- 
hounds, gathered  all  the  officers  within  readi, 
and  with  some  of  his  close  friends  went  to 
Conway,  the  nearest  railroad  point  to  tbe 
scene  of  the  killing.  He  was  evidently  very 
much  wrought  up  and  showed  a  determina- 
tion to  have  the  guilty  man  captured  and 
punished.  Efforts  were  made  at  the  randi 
to  track  the  escaped  murderer,  but  without 
avail.  Tbe  defendant,  with  his  friends,  offi- 
cers, etc.,  took  the  slain  man  back  to  the 
special  train  at  Conway  in  the  aftemo<m  and 
from  there  to  Springfield. 

It  is  claimed  that  the  defendant,  both  pub* 
licly  and  privately,  offered  a  reward  of  $6,000 
to  any  one  who  would  capture  the  person 
who  shot  Ketchel,  both  while  at  the  farm 
and  at  Conway  just  before  the  special  train 
departed  on  its  return  to  Springfield.  While 
defendant,  by  his  answer,  denies  the  allega- 
tions of  the  petition  generally,  his  evidence 
shows  and  he  admitted  that  he  did  offer  a 
reward  for  the  body  of  the  person  who  shot 
his  friend  Ketchel,  but  that  his  offer  waa 
"for  him  dead,  not  one  cent  for  him  alive." 
The  defendant  also  sets  up  the  defense  of  a 
setUement  between  plaintiffs  and  himself, 
whereby  the  plaintiffs  acc^ted  $16  In  full 
settlement  of  their  claim.  There  were  a 
large  number  of  witnesses  examined  on  both 
sides,  the  battle  being  waged  for  the  most 
part  as  to  whether  defendant  offered  a  re- 
ward for  Dipley  dead  or  for  him  dead  or 
aliv&  It  was  admitted  on  the  trial  that  Dii>- 
ley  was  tried  and  convicted  of  the  murder 
of  Ketchel  and  sentenced  to  the  penitentiary 
for  life.  It  was  also  shown,  without  contra- 
diction, that  plaintiffs,  who  were  fanners  in 
Webster  county,  captured  Dipley  the  next 
morning  after  the  commission  of  the  crime 
and  delivered  him  to  the  sheriff  and  Jail  of 
that  county.  We  will  speak  more  of  the 
manner  of  the  arrest  In  connection  with  the 
plaintiffs'  knowledge  of  and  reliance  on  tbe 
reward  In  making  it 

[1]  A  careful  analysis  of  all  the  evidence 
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Is  well  calcnlated  to  convince  a  Jury,  as  It 
doubtless  did,  that  wMle  defendant's  pref- 
erence was.  In  his  anger,  excitement,  and  In- 
tense feeling  against  the  murderer  of  bis 
friend,  to  have  the  guilty  party  killed  rather 
than  captured  and  brought  to  trial,  yet  that 
he  did  ofter  a  reward  for  his  capture  regard- 
less of  his  being  brought  In  dead  or  alive. 
The  evidence  shows  that  he  began  talking 
this  offer  of  reward  even  before  reaching  the 
ecene  of  the  klUlng;  he  stated  it  several 
times  at  the  farm  to  different  men  or  groups 
of  men;  he  stated  It  two  or  three  times  on 
the  return  to  Conway  before  the  train  left  for 
Springfield.  It  is  doubtless  true  that  he  did 
not  always  state  It  In  the  same  terms,  though 
there  Is  no  variation  as  to  the  amount  He 
evidently  gave  way,  especially  In  talking  to 
individuals  who  were  his  friends,  to  his  de- 
dre  for  revenge  in  stating  his  offer  of  re- 
ward and  told  them  to  bring  him  In  dead,  or 
that  he  was  armed  and  dangerous  and  to 
shoot  him  down  and  take  no  chances,  or  to 
shoot  him  first  and  cry  halt  afterward,  and 
other  such  expressions,  showing  a  desire  to 
have  him  killed  rather  than  captured.  There 
is  abundant  evidence  to  show,  however,  that 
to  other  persons  and  especially  when  making 
the  offer  publicly,  as  he  did  from  the  car 
door  at  Conway,  he  stated  the  reward  would 
be  given  for  him  dead  or  alive,  or  simply  for 
his  capture.  In  finding  for  the  plaintiffs  the 
Jury  may  not  have  discredited  the  witnesses 
who  testified  to  his  making  the  statement 
that  he  desired  to  have  him  killed,  nor  even 
as  to  his  saying  on  one  or  two  occasions  that 
he  only  wanted  him  dead  and  would  not  pay 
one  cent  for  him  alive.  The  evidence  shows 
that  on  the  return  of  defendant  and  his  party 
from  the  ranch  to  Conway,  and  Just  prior  to 
the  special  train  leaving  for  Springfield,  the 
defendant  from  the  car  door  made  a  public 
proclamation  of  his  offer  of  reward,  repeating 
it  two  or  three  times,  to  a  hundred  or  more 
persons  gathered  there.  While  the  witnesses 
do  not  all  state  the  Offer  made  on  this  occa- 
sion In  the  same  words,  yet  the  preponder- 
ance, as  to  numbers,  is  in  favor  of  plaintiffs 
that  he  did  not  then  annex  to  the  offer  of 
$5,000  for  the  slayer  of  Ketehel  that  he  be 
killed  or  brought  In  dead.  The  defendant 
claims  that  there  were  only  four  witnesses 
who  testified  that  the  reward  was  offered  for 
him  dead  or  alive,  while  plaintiffs  claim  that 
17  witnesses  so  testified.  The  difference  is  in 
the  fact  that  the  defendant  counts  only  those 
who  testified  that  he  used  the  words  "dead 
or  alive,"  while  plaintiffs  count  those  who 
testified  that  he  stated  that  he  would  pay 
the  reward  for  the  slayer  of  Ketehel  but 
without  spedficaUy  using  the  words  "dead  or 
alive."  We  think  that  an  offer  to  pay  a 
xeward  for  a  man  or  for  his  capture  should  be 
taken  as  meaning  for  his  capture  in  a  lawful 
manner.  'We,  however,  do  not  weigh  the  evi- 
dence, and  even  four  witnesses  are  snfladent 
165S.W.-72 


to  give  some  substantial  evidence  on  whieb 
to  base  a  verdict 

[2,  3]  The  Jury  found  for  plaintiffs  on  an 
instruction  requiring  them  to  find  that  de- 
fendant "offered  a  reward  of  $5,000  for  the 
person  who  shot  Stanley  Ketehel."  They 
found  against  defendant  on  his  Instruction 
that,  if  they  found  that  he  only  offered  "a 
reward  of  |5,000  to  the  person  or  persons 
who  killed  the  slayer  of  Stanley  Ketehel, 
then  the  plaintiffs  cannot  recover."  These 
Instructions  placed  this  issue  t)efore  the  Jury 
in  the  most  favorable  light  for  defendant 
It  doubtless  had  some  weight  with  the  Jury 
that  defendant  was  asking  a  construction 
to  be  placed  on  his  offer  of  reward  which 
would  require  of  the  person  earning  it  the 
commission  of  a  crime.  No  valid  offer  of 
reward  involving  the  commission  of  a  crime 
could  be  made,  and  the  Jury  was  doubtless 
inclined  to  put  a  construction  on  this  offer 
which  would  make  it  a  valid  and  bona  fide 
offer,  consistent  with  enforcement  of  the  law, 
rather  than  one  looking  to  the  commission  of 
a  further  crime  and  therefore  incapable  of 
enforcement  against  the  person  making  the 
offer.  An  offer  of  reward  is  In  the  nature  of 
a  contract  with  any  and  every  person  un- 
dertaking to  comply  with  its  terms.  34  Cyc. 
1730 ;  Elklns  v.  Board  of  County  Com'rs,  86 
Kan.  305,  120  Pac.  642,  46  L.  R.  A.  (N.  S.) 
662.  The  construction  of  contracts  of  re- 
ward Is  governed  by  the  same  rules  applica- 
ble to  contracts  In  general  (34  Cyc.  1741), 
and  it  Is  a  familiar  rule  of  law  that  a  con- 
tract should  be  given  a  reasonable  construc- 
tion and  one  that  tends  to  make  it  valid 
rather  than  destroy  it  altogether  (9  Cyc.  586, 
587 ;  Wiggins  Ferry  Co.  v.  Railroad,  128  Mo. 
224,  245,  27  S.  W.  568,  30  S.  W.  430). 

Moreover,  the  defendant  had  the  benefit  of 
an  instruction  to  the  effect  that  If  the  offer 
of  reward  for  the  capture  or  arrest  of  the 
slayer  of  Stanley  Ketehel  was  made  by  de- 
fendant while  laboring  under  strong  excite- 
ment and  without  any  intention  of  making  a 
contract,  but  merely  as  a  boast,  then  the 
verdict  should,  be  for  defendant.  This  went 
to  the  limit  In  defendant's  favor  and  perhaps 
stated  the  law  too  broadly,  as  we  doubt  about 
the  unexpressed  intention  of  a  person  offer- 
ing a  reward  not  to  be  bound  by  it  being  a 
defense  against  one  who  has  honestly  acted 
upon  it    9  Cyc.  578. 

[4,  S]  The  defendant  claims  error  in  the 
giving  for  plaintiffs  of  this  instruction:  "It 
was  not  necessary  for  plaintiffs  to  have 
beard  of  the  reward  before  their  arrest  of 
Dipley,  provided  you  find  and  believe  from 
the  evidence  that  they  heard  of  the  same  be- 
fore their  delivery  of  him  to  the  sheriff,  pro- 
vided further  you  find  from  the  evidence 
they  did  deliver  said  prisoner  to  the  sheriff 
after  hearing  of  said  reward,  with  the  in- 
tention of  claiming  the  same,  provided  you 
believe  it  was  offered  as  explained  in  other 
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InBtracttonB."  While  It  is  true  that  a  person 
cannot  claim  a  reward  where  the  services 
were  performed  without  the  knowledge  of 
the  reward  being  offered  or  where  he  had  no 
intention  of  claiming  the  reward  (24  Ency.  of 
Law  [2d  Ed.]  958 ;  34  Cya  1752),  yet,  a  per- 
formance begun  without  any  knowledge  of 
the  reward  being  offered,  or  even  before  the 
reward  is  offered,  when  completed  after  such 
Knowledge,  entitles  the  party  to  the  reward. 
(t  is  sufficient  if  any  essential  part  of  the 
service  is  performed  after  the  party  claim- 
ing it  had  knowledge  of  the  reward  being 
offered  and  relied  on  the  same  being  paid. 
Delivery  of  the  prisoner  to  the  sheriff  or  Into 
Jail  is  an  essential  service  in  earning  a  re- 
ward. 34  Cyc.  1742.  Such  is  the  clear  hold- 
ing of  the  Supreme  Court  in  Smith  v.  Ver- 
non County,  188  Mo.  601,  514,  87  S.  W.  949, 
70  I..  R.  A.  69,  107  Am.  St.  Rep.  324,  and  of 
the  Kentucky  Court  of  Appeals  in  Coffey  v. 
Commonwealth,  37  S.  W.  575.  If  we  under- 
stand defendant's  reasoning  on  this  point,  It 
is  that  plaintiffs'  delivering  the  prisoner  to 
the  sheriff  cannot  be  taken  as  part  of  the 
service  which  earned  the  reward  offered  in 
this  case,  as  the  proven  offer  was  for  his 
capture  or  arrest  and  did  not  include  deliv- 
ery to  the  officers.  Therefore  It  is  urged  that 
if  the  arrest,  which  alone  is  covered  by  this 
offer,  was  made  before  any  knowledge  of  the 
reward  being  offered,  the  delivery  to  the  offi- 
cers was  no  part  of  the  performance  of  the 
contract  This  would  be  a  too  narrow  and 
unreasonable  construction  of  the  contract  and 
would  result  in  holding  that,  if  plaintiffs 
with  the  Intent  of  earning  the  reward  had 
arrested  the  fugitive  and  at  once  turned  him 
loose,  they  would  have  performed  all  that 
defendant's  offer  required.  But  that  is  not 
reasonable,  as  a  reward  for  the  arrest  or 
capture  of  a  fugitive  clearly  implies  a  safe 
delivery  to  the  proper  persons  or  place  for 
holding  him  until  trial.  Thus  it  is  said  in 
Coffey  V.  Commonwealth,  supra,  that:  "The 
mere  apprehension  of  a  fugitive  from  justice 
neither  subserves  the  purpose  of  the  law, 
nor  entitles  the  person  making  it  to  any  re- 
ward, but  there  must  be  delivery  of  him  into 
the  custody  of  the  proper  officer."  The  de- 
livery of  the  prisoner  to  the  sheriff  or  into 
Jail  was  therefore  an  essential  part  of  earn- 
ing the  reward  for  his  capture,  and,  being 
performed  after  the  plaintiffs  had  full 
knowledge  of  the  reward  being  offered,  en- 
titles them  to  the  same. 

This  instruction,  however,  was  hardly  es- 
sential to  plaintiffs'  case,  as  the  evidence 
clearly  shows  that  plaintiffs  had  information 
of  the  reward  being  offered  before  making 
the  arrest  This  man  Dlpley,  after  shoot- 
ing Ketchel  in  the  morning,  appeared  la  the 
evening  at  the  farmhouse  of  the  plaintiff 
Hoggard  and  was  allowed  shelter  for  the 
night  The  other  plaintiffs,  one  of  them  a 
brother,  lived  in  the  same  neighborhood. 
One  of  them,  Murphy,  was  at  Mlangua  in  the 


afternoon,  a  town  through  whidi  the  special 
train  passed  both  going  to  and  returning 
from  Conway,  and  there  learned  of  the  shoot- 
ing and  the  offer  of  reward.  After  learning 
of  this  strange  man  being  at  his  neighbor's 
house  for  the  night  and  his  suspicions  being 
aroused,  he  spent  the  entire  night  trying  by 
telephone  to  get  a  correct  description  of  the 
slayer,  Dipley,  and  succeeded  in  doing  so. 
These  facts  were  not  contradicted.  The  oth- 
er plaintiff,  Hoggard,  learned  of  the  shoot- 
ing, the  special  train,  the  offer  of  reward, 
etc.,  at  a  country  store  in  the  neighborhood 
on  the  evening  of  the  shooting.  He  went  to 
his  brother's  house  at  daylight  the  next 
morning,  found  Murphy  there,  and  the  three 
identified  the  man  by  certain  marks  on  his 
body,  made  the  arrest  before  Dipley  bad 
dressed,  and  at  once  took  him  to  the  count? 
seat  Marshfleld,  passing  through  Nlangua, 
where  they  saw  a  Springfield  morning  paper 
giving  a  full  account  of  the  murder,  the  ef- 
forts to  capture  the  murderer,  and  stating 
that  the  offer  of  reward  had  been  made. 
There  could  be  little  question  therefore  that 
plaintiffs  had  information  of  the  reward  and 
were  acting  on  the  same  in  makiog  the  ar- 
rest, as  well  as  in  delivering  the  prisoner  to 
the  sheriff. 

[6]  The  court  instructed  the  Jury,  on  the 
defense  of  a  settlement  ot  plaintiffs*  claim 
having  been  made  by  payment  of  $15,  that 
the  Jury  must  find  that  such  sum  was  paid 
and  received  on  an  agreement  and  under- 
standing of  both  parties  that  it  "was  in  full 
satisfaction  of  all  claims  by  plaintiffs  for 
a  reward  for  the  capture  of  the  slayer  of 
Stanley  Ketchel,"  and  placing  the  burden  on 
defendant  to  so  prove.  The  instruction  is 
criticised  as  requiring  a  finding  that  plain- 
tiffs received  the  $15  in  satisfaction  of  all 
claims  for  reward,  whether  against  defend- 
ant, the  county,  or  state,  or  any  other  source 
from  which  a  reward  might  come.  This 
criticism  is  entirely  too  fanciful  to  be  taken 
seriously.  No  intimation  is  found  in  the  evi- 
dence of  any  reward  "being  offered  or  ex- 
pected except  that  offered  by  defendant  Cer- 
tainly the  defendant  was  not  concerned  with 
any  other  and  no  other  was  b^ng  demanded 
of  him.  Jurors  are  sensible  men,  and  we 
have  no  suspicion  even  that  any  Juror  was 
misled  by  this  instruction.  Plaintiffs'  ver- 
sion of  this  matter  was  that,  when  they  came 
to  Springfield  to  collect  the  reward,  the  de- 
fendant of  his  own  suggestion  paid  them  this 
$15  as  covering  their  expsises  and  as  no 
part  of  the  reward  and  promised  plalntUfs 
to  raise  the  amount  of  the  reward  among 
Ketchel's  friends,  indoalTe  of  liimself,  with- 
ia  a  few  weeks.  The  Jury  believed  this  ver- 
sion of  the  matter  and  such  was  their  priv- 
ilege. Some  stress  is  laid  on  the  fact  that 
the  check  for  this  $16  is  marked:  "Do- 
nation for  capturing  Stanley  Ketchel's  mar- 
derer."  While  this  does  not  show  that  it 
was  given  to  pay  expenses,  it  is  equally  far 
from  showing  that  it  was  given  in  settlement 


Digitized  by 


Google 


M&) 


HOOOABD  T.  DICKER80N 


1139 


of  tbe  claim  for  reward.  In  tact,  bad  it  been 
so  Intended,  defendant's  business  acumen 
wonld  have  led  him  to  have  marked  it  in 
less  amblKuons  terms.  It  was  before  tbe 
Jury  aa  evidence  and,  not  being  conclusive  ei- 
ther way,  its  weight  was  for  that  body. 

[7]  Tbe  defendant  also  complains  of  the 
refusal  of  a  cautionary  Instruction,  asked 
by  him,  telling  the  Jury  to  receive  with  great 
caution  any  alleged  statements  of  defendant 
on  account  of  tbe  liability  of  the  witness- 
es to  forget  or  misquote  or  misunderstand 
what  was  really  said.  If  given,  such  an  In- 
struction should  have  applied  to.  plaintiffs' 
statements  as  well  as  those  of  defendant,  and 
is  objectionable  as  singling  out  and  comment- 
ing on  tbe  evidence  as  applied  to  only  one 
party  to  the  suit.  The  ^ving  of  this  in- 
struction was  calculated  to  discredit  the  evi- 
dence introduced  by  plaintiffs  and  should 
not  have  been  given  In  the  absence  of  any- 
thing calling  for  such  an  instruction.  It  is 
generally  held  that  the  giving  or  fefuslng  of 
such  cautionary  Instructions  Is  discretionary 
with  the  conrt  and  does  not  constitute  re- 
versible error.  McCormlck  v.  City  of  Mon- 
roe, 64  Mo.  App.  197,  201;  Beasley  v.  Jeffer- 
son Bank,  114  Mo.  App.  406,  89  S.  W.  1040; 
Webb  V.  Baldwin,  166  Mo.  App.  240,  147 
S.  W.  849.  This  Is  especially  true  where  the 
court  bas  given,  as  It  did  in 'this  case,  a 
general  instruction  as  to  the  credibility  of 
witnesses,  including  therein  their  means  of 
knowledge  and  apparent  intention  to  testify 
truthfully. 

[1,9]  The  plaintiffs  rested  their  case  on 
proof  of  the  offers  of  reward  made  by  defend- 
ant at  tbe  ranch,  where  the  shooting  occur- 
red, and  at  tbe  station  of  Conway,  where  the 
special  train  was  standing.  It  seems  that 
on  the  return  trip  to  Springfield  this  train 
stopped  at  Marshfleld  and  the  defendant 
sought  to  Introduce  evidence  that  defend- 
ant there  stated  his  offer  of  reward  for 
IMpley  and  limiting  it  to  his  being  dead. 
This  offer  was  refused,  the  court  limiting 
the  evidence  of  both  sides  to  what  was  said 
about  the  reward  at  the  other  two  places 
mentioned.  The  defendant  now  claims  that 
this  evideibce,  sought  to  be  Introduced  by 
him,  shows  a  revocation  of  the  former  offers 
of  reward,  inasmuch  as  it  was  an  Inconsist- 
ent and  later  offer.  The  defendant  invokes 
tbe  doctrine  that  an  offer  of  reward  may 
be  revoked  at  any  time  before  it  has  been 
acted  on.  34  Oyc.  1787.  There  are  several 
reasons  why  the  evidence  was  properly  ex- 
cluded. In  the  first  place,  it  was  not  offer- 
ed for  tbe  purpose  of  showing  a  revocation 
of  any  previous  offers  of  reward  on  different 
terms;  defendant  was  denying  that  he  had 
made  any  such  previous  different  offers  and 
his  attorney  stated  that  he  was  offering  It 
to  prove  that  this  offer  was  tbe  same  as 
the  previous  offers.  Second,  in  order  to 
prove  a  revocation  of  a  reward  before  it  was 
acted  on,  such  revocation  is  a  matter  of  de- 
fense and  must  be  pleaded,  which  was  not 


done  in  this  case.  Kllpatrldc  v.  Wiley,  197 
Mo.  123,  167,  95  S.  W.  213.  Third,  any  revo- 
cation of  tbe  former  offers  must  have  been 
intentional,  and  there  is  nothing  in  tbe  prof- 
fered statement  of  defendant  at  Marshfleld 
in  any  way  declaring  or  even  indicating  an 
intention  to  recall  or  revoke  any  previous  of- 
fer. Fourth,  it  is  correctly  held  in  Shuey  v. 
U.  S.,  92  U.  S.  73,  23  L.  Ed.  697,  a  reward  case 
growing  out  of  the  assassination  of  Pres- 
ident Lincoln,  that  an  offer  of  reward  may 
be  withdrawn  in  tbe  same  way  it  was  made 
at  any  time  before  it  was  acted  on;  and 
the  fact  that  tbe  person  claiming  the  reward 
acted  In  good  faith  without  knowing  of  tbe 
withdrawal  does  not  entiUe  him  to  tbe  re- 
ward, provided  it  was  actually  withdrawn 
in  tbe  same  manner  it  was  made  prior  to 
Ills  entering  upon  the  service.  The  court 
there  said:  "It  is  not  to  be  doubted  that  tbe 
offer  was  revocable  at  any  time  before  it 
was  accepted, .  and  before  anything  bad  been 
done  in  reUance  upon  it  There  was  no  con- 
tract until  its  terms  were  complied  with. 
Like  any  other  offer  of  a  contract,  it  might 
therefore  be  withdrawn  before  rights  had 
accrued  under  it ;  and  it  was  withdrawn 
through  the  same  channel  In  which  it  was 
made.  The  same  notoriety  was  given  to  the 
revocation  that  was  given  to  the  offer;  and 
the  fiudlngB  of  fact  do  not  show  that  any  in- 
formation was  given  by  the  claimant,  or 
that  be  did  anything  to  entitle  him  to  the 
reward  offered,  until  five  months  after  the 
offer  had  been  withdrawn."  We  do  not  think 
tbe  facts  of  this  case  bring  it  within  the 
rule  there  stated.  The  offers  of  reward,  of 
which  plaintiffs  bad  knowledge  and  on  which 
they  acted,  were  made  at  and  near  to  tbe 
scene  of  the  crime,  were  Intended  to  be  acted 
upon  at  once,  and  were  virtually  published 
to  the  neighborhood  where  plaintiffs  lived. 
The  offer  of  reward  which  defendant  sought 
to  prove  as  revoking  the  former  offers,  by 
limiting  the  reward  to  Dipley  dead,  was  made 
within  a  half  hour  thereafter,  but  in  a  dif- 
ferent neighborhood  and  in  a  manner  and 
under  circumstances  not  calculated  to  bring 
knowledge  of  the  revocation,  if  such  it  was, 
home  to  those  who  heard  dlrectiy  or  Indirect- 
ly of  the  first  offer.  Tbe  revocation  at  best 
would  travel  slower  than  the  offer,  and 
when  made  in  so  short  a  time  after  the  of- 
fer, if  defendant  intended  to  make  tbe  revo- 
cation effectual,  he  should  have  seen  to  it 
that  the  revocation  was  unequivocal,  and  if 
it  could  not  have  been  published  In  exactly 
the  same  manner  and  to  the  same  people 
to  whom  the  first  offers  were  made,  yet  the 
revocation  should  have  been  published  in 
tbe  same  neighborhood  at  least 

The  above  are  tbe  errors  mostly  relied  on 
for  a  reversal  of  this  case,  and,  while  we 
have  examined  the  others  mentioned  In  the 
briefs  or  in  the  arguments,  it  wonld  serve  no 
useful  purpose  to  prolong  this  opinion.  We 
think  the  case  was  well  tried  and  has  been 
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ably  argued  and  briefed  in  this  court  The 
verdict  of  the  Jury  for  plalntlfTs  received 
the  approval  of  the  learned  trial  judge. 

We  find  no  sufficient  reason  for  reversing 
It,  and  therefore  affirm  the  Judgment 

ROBERTSON,  P.  J.,  concurs.    FARRINO- 
TON,  J.,  not  Bitting. 


GUNNING  V.  J.  B.  KELLBT  COOPERAGE 
CO.  et  al.    (No.  10,997.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
March  2,  1914.    Rehearing  De- 
nied April  8,  1914.) 

1.  Affkai.  ANn  Bbbob  ({  927*)— Dekukbeb  to 
Evidence. 

Id  considering  the  propriety  of  the  overral- 
ing  of  a  demurrer  to  the  evidence,  plaintiff's  evi- 
dence must  be  accepted  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2912,  2917,  3748,  3758, 
4024;    Dec.  Dig.  {  927.*] 

2.  Masteb  and  Seevant  (S  85*)— Injttst  to 
Servant— LiABiLiTT  or  masteb. 

The  master  is  not  an  insurer  of  his  serv- 
ant's safety. 

[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  135, 136, 139, 140;  Dec 
Dig.  §  85.*] 

3.  Masteb  and  Sebvant  (§  90*)- Injitbt  to 
Servant— Conduct  of  Business. 

Within  the  limits  of  reasonable  care  a  mas- 
ter has  the  right  to  conduct  his  business  as  he 
likes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  139 ;   Dec.  Dig.  §  90.*] 

4.  Masteb  and  Servant  (|  208*)— Injubies 
TO  Sebvant— Assumption  of  Risk. 

A  laborer  employed  in  a  cooperage  factory 
assumes  the  rislc  of  injury  from  the  falling  of 
lumber  slabs  piled  to  season,  where  they  are 
piled  in  a  method  approved  by  general  usage  or 
custom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  651 ;    Dec  Dig.  i  208.*] 

5>  Masteb  and  Sebvant  (|  286*)— Injubies  to 

Sebvant— Actions— Evidence. 

In  an  action  by  a  servant  injured  by  the 
fall  of  piles  of  lumber  stored  for  seasoning,  the 
question  of  the  master's  negligence  in  construct- 
ing the  piles  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  «  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  I  286.*] 

6.  Master  and  Sebvant  (|  226*)— iNnnuxs 
TO  Sebvant— Assumption  of  Risk. 

Where  a  servant  who  was  throwing  down 
slabs  from  one  pile  was  injured  in  leaping  away 
from  the  adjoining  pile  which  fell,  the  master 
cannot  escape  liability  on  the  theory  that  the 
servant  assumed  the  risk  resulting  from  clianges 
caused  by  liis  own  labor ;  the  servant  not  being 
at  work  on  the  pile  that  felL 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f§  659-667;  Dec  Dig.  { 
226.*] 

7.  Masteb  and  Servant  (f  289*)— Injubueb 
TO  Sebvant— CoNTRiBUTOBT  Neolioenoe. 

In  a  personal  injury  action  by  a  servant 
hurt  as  the  result  of  the  fall  of  a  pile  of  lumber 
in  the  room  in  which  he  was  working,  the  ques- 


tion of  his  contributory  negligence  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089,  1000,  1092-1132; 
Dec.  Dig.  i  289.*] 

8.  Master  and   Servant  (|  177*)— Injubies 
TO  Servant— Neouoence  of  Fellow  Sebv- 

ANT8. 

Where  plaintiff  was  injured  by  the  fall  of 
a  lumber  pile  in  the  room  in  which  he  was  at 
work,  the  master  cannot  escape  liability  on  the 
ground  that  the  pile  was  constructed  by  the  fel- 
low servants,  where  the  defect  was  not  in  the 
work  of  the  fellow  servants  but  in  the  method 
of  construction. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  307,  352,  353 ;  Dec.  Dig. 
i  177.*] 

Appeal  from  Circuit  Court  Jackson  County. 

Action  by  Michael  Gunning  against  John  R. 
Kelley  and  the  J.  R.  Kelley  Cooperage  Com- 
pany. From  a  judgment  for  plaintiff,  the 
first-named  defendant  appeals.    Affirmed. 

Boyle  ft  Howell,  Joseph  8.  Brooks,  and 
Glen  li.  Broner,  all  of  Kansas  City,  for  appel- 
lant Brewster,  Kelly,  Brewster  ft  Bnchholz, 
E.  H.  Bnsiek,  and  Panl  R.  Stinson,  all  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff,  a.conunon  laborer 
employed  In  a  cooi)erage  factory,  operated 
by  defendant  In  Kansas  City,  Kan.,  was  In- 
jured while  at  work,  and  sued  to  recover  his 
resultant  damages  on  the  ground  that  they 
were  caused  by  negligence  of  defendant  The 
petition  alleges  that  the  common  law  prevail- 
ed in  Kansas  at  the  time  of  the  Injury.  The 
defenses  of  present  concern  are  a  general  de- 
nial and  pleas  of  assumed  risk,  contributory 
negligence,  and  that  the  injury  was  caused 
by  negligence  of  fellow  servants  of  plaintiff. 
A  trial  to  a  jury  ended  in  a  verdict  and  judg- 
ment for  plaintiff,  and  the  canse  Is  here  on 
the  appeal  of  the  Individual  defendant 
(against  whom  alone  judgment  was  rendered), 
whose  principal  contention  Is  that  his  demur- 
rer to  the  evidence  should  have  been  ras- 
talned. 

It  appears  from  the  evidence  of  plaintiff 
that  the  business  of  defendant  Is  conducted 
on  a  large  scale,  and  that  in  its  prosecution 
quantities  of  raw  material  are  stored  and 
seasoned  in  a  large  room  which  has  a  rdn- 
forced  concrete  floor  and  a  ceiling  20  feet 
high.  A  vast  quantity  of  oak  boards  or  slabs 
for  barrel  heads  had  been  piled  In  this  room 
by  servants  of  defendant  according  to  a 
method  prescribed  by  him  and  customarily 
followed  in  his  factory.  Each  slab  was  22  to 
24  Inches  long,  3  to  16  Inches  wide,  three- 
fourths  to  seven-eighths  of  an  inch  thick,  and 
weighed  three  or  four  pounds.  Partly  for 
the  purpose  of  utilizing  all  available  space, 
the  piles  were  extended  to  the  celling,  and 
were  set  dose  to  one  another  at  their  bases ; 
but  each  was  a  separate  and  Independent 
structure  which  could  be  torn  down  as  slabs 
were  needed,  without  affecting  the  Integrity 
or  stability  of  the  adjoining    pile.    The  base 
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of  eadi  pile  consisted  of  two  parallel  and 
adjoining  rows  or  ricks  of  slabs  20  or  25  feet 
long  and  7  or  8  feet  blgh.  The  width  of  each 
rick  was  22  or  24  Inches,  the  length  of  the 
slabs.  On  top  of  this  base,  and  parallel  to  Its 
course,  a  third  or  binder  rick  was  built  to 
the  celllug.  It  was  as  long  as  the  basic  ricks, 
10  or  11  feet  high,  and  22  or  24  Inches  wide. 
In  the  construction  of  a  rick,  square  and  piers 
composed  of  slabs  first  were  built,  and  then 
the  intervening  space  was  filled  with  slabs 
placed  lu  layers,  so  that  those  of  one  layer 
were  crosswise  of  those  in  the  other  layer. 
Each  pile,  therefore,  consisted  of  a  base  of 
loosely  piled  slabs,  20  or  25  feet  long,  7  or  8 
feet  high,  and  4  feet  wide,  and  of  a  top  rick, 
constructed  of  and  resting  upon  such  slabs, 
20  or  25  feet  long,  10  or  11  feet  high,  and  2 
feet  wide.  The  weight  of  this  rick  was  de- 
signed to  bind  and  hold  together  Its  support- 
ing ricks.  This  description  of  the  piles  is 
that  given  in  the  evidence  of  plaintiff,  and 
differs  In  important  respects  from  the  de- 
scriptions of  defendant's  witnesses  which 
are  found  not  to  be  in  accord.  All  agree, 
however,  that  each  pile  was  lndei)endent  of 
the  others;  but  some  of  defendant's  wltr 
nesses,  while  admitting  that  a  pUe  consisted 
of  three  ticks,  two  of  which  composed  the 
bottom  tier,  and  the  third  the  top  or  binder 
tier,  say  that  the  height  of  the  entire  struc- 
ture did  not  exceed  13  or  14  feet,  and  that 
of  the  top  tier  6  feet  Others  say  that  a 
pile  consisted  of  six  ricks,  three  In  the  bottom 
course,  two  in  the  middle,  and  one  on  top; 
the  latter  being  not  over  4  or  5  feet  high. 

[1  ]  The  evidence  of  plaintiff,  being  substan- 
tial and  reasonable,  must  be  accepted  as 
true  in  our  consideration  of  the  demurrer  to 
the  evidence,  and  we  assume  that  each  pile 
was  of  the  construction  and  dimensions  de- 
scribed by  him.  According  to  bis  evidence 
the  piles  had  been  built  a  year  or  more  be- 
fore the  date  of  the  injury  of  rough,  green 
slabs  of  some  unevenness  as  to  thickness.  It 
appears  that  the  great  height  and  narrow- 
ness of  a  pile,  together  with  the  unevenness 
of  the  slabs,  their  lack  of  unity,  and  their 
Immense  collective  weight,  produced  a  condi- 
tion of  instability,  and  that  top  tiers  occa- 
sionally topt^ed  over  without  any  apparent 
immediate  cause.  This  evidence  is  denied 
by  defendant,  whose  witnesses  state  that  the 
piles  were  constructed  In  the  usual  method 
followed  In  such  factories,  and  that  top  tiers 
were  never  known  to  fall  without  the  applica- 
tion of  direct  human  force.  We  do  not  un- 
derstand any  witness  to  claim  that  usage 
or  custom  would  approve  the  construction  of 
piles  of  the  dimensions  of  those  described  by 
plaintltf,  and  the  assertion  that  the  piles  in 
question  were  built  in  the  usual  manner  is 
founded  on  defendant's  evidence  that  the 
tiers,  especially  the  top  one,  were  materially 
less  In  height  than  plaintiff's  witnesses  state 
they  were.  In  substance,  all  of  the  witnesses 
agree  that  a  pile  18  or  20  feet  high,  having 


but  two  tiers  of  ricks,  would  be  an  unusual 
construction. 

Plaintiff,  who,  as  stated,  was  a  common 
laborer,  inexperienced  In  any  work  requiring 
technical  knowledge  or  skill,  was  ordered  to 
assist  In  removing  slabs  from  one  of  the  piles 
for  conveyance  to  a  kiln.  The  top  or  binder 
rick  of  that  pile  had  already  been  removed,  by 
other  workmen,  and  plaintiff  had  gone  to  the 
top  of  the  bottom  ricks  and  was  throwing  off 
slabs  to  the  floor,  when  the  top  rick  of  the 
adjoining  pile  started  to  fall  over  towards 
him  without  apparent  cause,  and  he  was  com- 
pelled to  Jump  to  the  floor  to  save  his  life. 
He  was  about  50  years  old,  weighed  200 
pounds,  and  the  Jump  from  a  height  of  7 
or  8  feet  resulted  in  the  Infliction  of  physical 
Injuries  of  a  severe  and  permanent  character. 

Witnesses  for  defendant  testify  that  the 
fall  of  the  rick  was  caused  by  plaintiff  pull- 
ing out  some  of  its  supporting  slabs;  but 
this  Is  contradicted  by  plaintiff,  whose  evi- 
dence tends  to  show  that  the  great  weight 
Imposed  on  such  slabs  by  the  superstructure 
would  hold  them  too  firmly  In  place  for  ire- 
moval  In  such  manner. 

Defendant's  vice  principal  admitted  tliat: 
"Everybody  cannot  pile  it.  It  takes  a  man 
who  has  been  broken  Into  it"— but  denied 
that  the  work  of  unplllng  calls  for  special 
knowledge  or  skill.  The  method  of  unplllng 
a  top  rick  was  for  the  workman  to  stand  on 
the  floor  and  push  slabs  off  with  a  long  pole 
provided  for  that  purpose. 

[2-4]  That  defendant  was  not  an  insurer 
of  the  safety  of  plaintiff,  his  servant,  that 
within  the  Umlts  of  reasonable  care  he  had  a 
right  to  conduct  his  business  in  bis  own  way, 
that  it  was  wltUn  his  rights  as  master  to 
build  piles  extending  to  the  roof,  if  he  chose, 
and  that  plaintiff  assumed  all  of  the  natural 
rislis  of  the  service  he  was  employed  to 
render,  are  propositions  which  must  be  con- 
ceded, since  all  of  them  are  founded  on  ele- 
mentary rules  of  the  law  of  master  and  serv- 
ant Further,  the  cases  In  this  state  recog- 
nize the  rule  that  where  timbers,  sticks, 
bags,  boxes,  crates,  etc.,  are  piled  in  a  meth- 
od approved  by  general  usage  or  custom,  the 
risks  of  injury  to  the  servant  engaged  In  the 
work  of  piling  or  unplllng  are  incidental  to 
the  service,  and  therefore  assumed  by  him 
as  a  part  of  his  contract  of  employment 
Bradley  v.  Tea  Co.,  213  Mo.  820,  111  S.  W. 
819;  Dickinson  v.  Jenkins,  144  Mo.  App.  132, 
128  S.  W.  280;  Ck)urter  v.  Mercantile  Co.,  136 
Mo.  App.  517, 118  S.  W.  005;  Fleeman  v.  Bag 
Co.,  159  Mo.  App.  693,  141  S.  W.  481;  Gib- 
son v.  Bridge  Co.,  112  Mo.  App.  loc  dt  699, 
87  S.  W.  3. 

As  was  well  said  by  Broaddus,  P.  J.,  In  the 
Courter  Case:  "It  is  elementary  law,  in  cases 
of  negligence  arising  between  employ^  and 
employer,  that  plaintiff  must  as  a  condition 
precedent  to  his  right  to  recover,  show  that 
defendant  failed  in  the  performance  of  some 
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dnty  owing  talm  aa  bis  employer.  •  •  • 
We  bave  not  yet  reached  that  stage  In  onr 
jurisprudence  where  the  entire  care  for  the 
safety  of  the  servant  devolves  on  the  mas- 
ter." And  In  Dickinson  v.  Jenkins,  supra, 
we  held  that,  "where  sticks  of  wood  are  piled 
as  men  have  piled  them  through  all  ages,  the 
servant  required  to  unpile  them  cannot  be 
heard  to  complain  of  the  master  for  not 
having  made  a  different    *    *    •  ,  pile." 

[t]  The  embarrassment  defendant  is  under 
in  attempting  to  apply  these  well-known 
rules  to  the  instant  case  is  that  in  so  doing 
be  must  Ignore  entirely  the  evidence  of 
plaintUT,  which  we  have  found  to  be  sub- 
stantial and  of  probative  force,  and  which 
is  to  the  effect  that  the  plies  In  question  were 
neither  ordinary  wood  piles,  such  as  men  have 
made  since  the  advent  of  Promethean  fire, 
nor  were  they  constructed  in  a  manner  sanc- 
tioned by  general  usage.  Obviously  it  re- 
quired technical  knowledge  and  skill  to  erect 
lofty  piles  composed  of  such  small,  discon- 
nected units  in  a  way  that  would  not  subject 
servants  compelled  to  work  on  and  about 
them  to  unnecessary  risks  of  Injury. 

Defendant's  dnty  was  to  adopt  and  pursue 
a  method  of  work  that  would  not  enhance 
the  dangers  to  his  servants  beyond  those 
which  still  would  exist  were  the  piles  erected 
in  a  manner  approved  by  reasonable  care. 
His  right  to  conduct  his  business  In  his  own 
way  did  not  Include  the  right  to  be  negligent 
or  to  Ignore  the  welfare  of  bis  servant.  Cer- 
tainly It  did  not  give  him  the  right  to  run 
up  such  a  tall,  narrow,  ill-founded,  and 
top-heavy  agglomeration  of  loose  boards 
which  were  Ukely  to  topple  over  with  or 
without  apparent  cause,  and  without  warn- 
ing, and  kill  or  malm  the  servant  The  jury 
were  entitled  to  believe  that  plaintiff's  de- 
scription of  the  piles  was  accurate,  and  on 
sudi  hypothesis  the  only  conclusion  oi>en 
to  a  reasonable  mind  would  be  that  the  rick 
which  feU  and  caused  the  Injury  was  negli- 
gently constructed,  and  that  such  negligence 
was'  the  proximate  cause  of  the  Injury. 

[1]  We  find  no  place  in  this  case  for  the 
application  of  the  rule  that  a  servant  cannot 
recover  against  bis  master  for  an  injury 
caused  by  a  risk  resulting  from  changes  in 
the  place  necessarily  resulting  from  the  work 
of  the  servant  Plaintiff  was  not  Injured  by 
the  pile  he  was  working  upon,  and  his  work 
in  no  manner  affected  the  stability  of  the 
adjoining  pile  which  fell. 

[7]  Nor  is  there  any  ground  on  wUch  he 
may  be  held  guilty  in  law  of  contributory 
negligence.  That  argument  also  must  ex- 
clude from  Its  hypothesis  the  evidence  of 
plaintiff.  Of  course,  if  he  pulled  the  pile 
over  towards  himself  by  withdrawing  its  sup- 
ports, he  did  a  foolhardy  thing  which  would 
preclude  him  from  recovering;  but  he  denies 
touching  that  pile  at  all,  and  it  was  for  the 


Jury  to  determine  whether  or  not  he  ^as 
telling  the  truth. 

[8]  Finally,  It  is  argued  that  defendant  ia 
not  liable  for  the  reason  that  fellow  servants 
of  plaintiff  piled  the  slabs.  The  men  wJbo 
built  the  piles  followed  the  method  of  con- 
struction prescribed  by  defendant,  and  were 
guilty  of  no  negligence.  The  faulty  method, 
not  the  manner  of  Its  performance,  ia  sho'wn 
to  have  been  the  cause  of  the  injury. 

The  demurrer  to  the  evidence  was  properly 
overruled. 

In  what  has  been  said  we  have  sufficiently 
answered  certain  objections  urged  to  rulings 
on  evidence.  We  regard  the  criticism  of 
plaintiff's  Instructions  as  too  technical.  Tbe 
case  was  fairly  tried. 

Affirmed.    All  concur. 


SCHUMACHER  v.  SHAWHAN  DISTIL- 
LERY CO.  et  al.     (No.  10,411.) 

(Kansas  City  Court  of  Appeals.     Missoad. 
AprU  6,  1914.) 

1.  iNJUnOTION    (S    212*)  — COItOI.U8IVENBSS  — 

Persons  Subject. 

Where  an  injunction  was  issued  restraining 
S.  from  polluting  the  waters  of  a  stream  by  the 
refuse  and  offal  from  a  distillery  operated  by 
him,  the  writ  was  binding  on  him,  on  a  corpo- 
ration which  be  afterwards  organized  to  operate 
the  distillery,  and  of  which  he  became  president 
and  manager,  and  on  a  third  person,  who  fed 
cattle  and  hogs  on  the  premises  of  the  distillery 
company,  with  the  permission  of  S.  and  to  the 
joint  profit  of  all. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  435 ;   Dec  Dig.  {  212.*1 

2.  Dauaoes  (i  91*)— Punitive  Damages— Ax- 

LOWANCE. 

Punitive  damages  may  be  allowed  in  action 
for  torts,  where  the  injury  is  willful,  or  is  the 
result  of  that  reckless  indifference  to  the  rights 
of  others  which  is  equivalent  to  an  intentional 
violation  of  them. 

[Ed.   Note.— For   other  cases,   see  Damages, 
Cent  Dig.  i$  193-201 ;   Dec.  Dig.  §  91.*] 

3.  Watebs  ano  Water  Courses  (§  76*)— Pol- 
lution—Injuries  TO  Lower  Riparian  Pbo- 
PBiETOBr— Willful  Injubt— Punitive  Dak- 
aoes. 

S.,  in  the  operation  of  a  distillery  on  the 
banks  of  a  stream,  discharged  the  refuse,  to- 
gether with  the  offal  from  the  stock  fed  on  the 
distillery  premises,  into  the  stream,  to  the  injnry 
of  plaintiff,  a  lower  riparian  proi>rietor.  Plain- 
tiff obtained  an  injunction  restraining  such  pol- 
lution j  whereupon  S.  organized  a  corporation, 
of  which  he  became  president  and  manager,  to 
operate  the  distillery,  and  by  contract  with  it 
stipulated  that  he  should  own  the  slops,  which 
were  collected  in  vats  and,  in  accordance  with 
a  contract  between  8.  and  B.,  were  fed  by  B. 
to  cattle  and  hogs  on  the  premises  of  the  corpo- 
ration. Ail  the  offal  and  filth  resulting  from 
this  operation  was  washed  into  the  stream  by  B. 
without  protest  of  S.  or  the  corporation,  and,  at 
least,  with  their  acquiescence.  Held,  that  such 
facts  showed  the  commission  of  a  joint  wrong 
by  the  defendants  maliciously,  for  which  they 
were  liable  for  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  64;    Dec.  Dig.  i 

76.*] 


•Cor  other  caies  see  sama  topic  and  mcUoq  NUMBER  in  Dec.  Dig.  A  Am.  Die.  K«y-No.  Series  ft  Rep'r  Index** 
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Appeal  from  Clrcalt  Court,  Platte  County ; 
A.  D.  Burnes,  Judge. 

Action  by  John  B.  Schuniacber  against  the 
Shawhan  DlstUlery  Company  and  others. 
From  a  Judgment  In  favor  of  plaintUF,  de- 
fendants appeal     Affirmed. 

See,  alao,  142  Mo.  App.  343,  126  S.  W.  966. 

George  W.  Day,  of  Kansas  City,  for  appel- 
lant Mary  F.  Shawhan,  Executrix.  James 
H.  Hull,  of  Platte  City  (George  H.  Bak- 
er and  T.  O.  Sparks,  both  of  Kansas 
City,  on  the  brief),  for  appellant  Shawhan 
DlstUlery  Co.  Ardey  Gabbert  and  James  W. 
Boyd,  both  of  St  Joseph,  for  respondent 

■JOHNSON,  J.  This  suit  was  begun  In  the 
•circuit  court  of  Platte  county  July  5,  1906, 
against  the  Shawhan  Distillery  Company,  a 
corporation,  and  George  H.  Baker,  to  recov- 
er damages  for  the  pollution  of  a  natural 
water  course  which  runs  In  a  westerly  di- 
rection over  land  In  Weston  occupied  by  the 
corporation  in  Its  business  of  manufacturing 
whisky,  and  thence  over  Intermediate  farms 
to  the  Missouri  river.  Plaintiff  owned  and, 
with  his  family,  lived  upon  one  of  these 
servient  farms.  The  stream  crossed  bis  pas- 
ture, and  supplied  water  to  the  live  stock 
lie  kept  thereon. 

The  petition,  which  was  voluminous,  con- 
tained two  counts :  In  the  first  actual  dam- 
ages were  claimed  for  injuries  Inflicted  upon 
plaintiff's  live  stock  by  the  alleged  nuisance 
from  March  1,  1905,  to  January  1,  1906 ;  and 
In  the  second  both  actual  and  punitive  dam- 
ages were  claimed  for  the  maintenanqe  of 
.  the  nuisance  from  March  1,  1906,  to  July  5, 
1906.  The  second  count  contained  additional 
-averments  that  the  nuisance  rendered  plain- 
tiff's dwelling  house  uninhabitable,  and  In- 
jured the  health  of  his  family.  Among  the 
defenses  pleaded  tn  the  answers  was  a  pre- 
scriptive right  to  use  the  stream  to  carry  off 
the  sewage  from  the  distillery.  A  trial  of 
the  Issues  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  on  the  first  count  in  the 
sum  of  $260  actual  damages,  and  on  the  sec- 
ond for  $210  actual,  and  $3,000  punitive, 
damages.  A  new  trial  was  granted,  for  the 
expressed  reasons  that  the  exemplary  dam- 
ages were  excessive,  and  that  the  verdict 
was  the  result  of  bias  and  prejudice.  Plain- 
tiff appealed,  and  we  afllrmed  the  judgment 
on  the  ground  that  the  trial  judge,  In  grant- 
ing a  new  trial,  had  not  abused  the  discre- 
tion vested  in  him  by  law.  See  Schumacher 
V.  Distillery  Co.,  142  Mo.  App.  343,  126  S.  W. 
966. 

In  the  statement  of  the  case  we  referred 
to  a  Judgment  plaintiff  recovered  In  1900, 
awarding  him  a  perpetual  injunction  against 
George  H.  Shawhan,  who  then  owned  and 
operated  the  distillery,  "from  fouling  and 
polluting  the  waters  of  said  stream  by  pass- 
ing the  offal  and  refuse  from  said  distillery 
into  said  stream  in  such  quantities  and  for 
«uch  a  length  of  time  as  to  destroy  the  water 


in  said  stream  for  ordinary  purposes  or  for 
stock,"  and  to  the  affirmance  of  that  judg- 
ment on  Shawlian's  Appeal,  93  Mo.  App.  573. 
Further,  we  observed  in  the  statement  of  the 
case  "that  said  Shawhan  was  cited,  at  dif- 
ferent times  since  said  decree,  to  appear  be- 
fore the  said  Platte  county  circuit  court  to 
answer  for  contempt  for  disobedience  of  said 
decree,  and  punished  therefor  by  fine."  In 
our  decision  we  rejected  the  defense  oil  a 
prescriptive  right  and  held  that  "defendants 
bad  a  right  to  a  reasonable  use  of  the  stream, 
provided  that  in  so  using  it  they  did  not  in- 
terfere with  plaintiff's  reasonable  right  to 
also  use  it  Tills  right  in  defendants  did  not 
extend  so  far  as  to  permit  them  to  pollute 
its  waters  and  render  them  unfit  for  plain- 
ttfCs  stock,  or  cause  the  water  to  emit  un- 
healthy fumes,  •  •  •  as  they  (defend- 
ants) were  not  prohibited  by  the  injunction 
decree,  which  was  Introduced  with  the  in- 
tention of  showing  that  they  had  disobeyed 
it  from  using  it  altogether,  but  permitted  of 
its  use  In  a  proper  manner,  the  court  might 
weU  have  come  to  the  conclusion  under  the 
evidence  that  defendants  did  not  intoid  to 
abuse  their  privilege  in  that  respect  and 
that  at  the  time  they  did  not  believe  they 
were  so  doing." 

[1]  We  regarded  the  Injunction  as  binding, 
not  only  upon  Shawhan,  the  defendant  in 
that  suit,  but  upon  the  distillery  company  he 
afterward  organized,  and  of  wliich  he  be- 
came the  president  and  manager,  and  also 
upon  Baker,  who  fed  cattle  and  hogs  on  the 
premises,  with  the  permission  of  Shawhan 
and  to  the  direct  profit  of  him  and  the  dis- 
tillery company.  We  view  our  decision  as 
establishing  In  the  law  of  this  case  the  prop- 
osition that  defendants,  during  the  periods 
of  the  events  In  controversy,  were  under  the 
legal  duty,  of  which  the  Injunction  decree 
fully  apprised  them,  not  to  pollute  the  stream 
to  the  injury  of  the  family  and  stock  of 
plaintiff,  and  had  actual  knowledge  that  sudi 
defilement  would  be  a  wrongful  and  unlawful 
invasion  of  the  legal  rights  of  plaintiff. 

After  the  case  was  returned  to  the  circuit 
court  an  amended  petition  was  filed,  tn  which 
Shawhan  was  Joined  as  a  defendant  Sepa- 
rate answers  were  filed;  that  of  Shawhan 
consisting,  In  substance,  of  a  specific  doilal 
of  his  alleged  participation  in  the  operations 
which  are  alleged  to  have  caused  the  nui- 
sance. A  trial  of  the  issues  resulted  in  a 
verdict  for  plaintiff  against  all  of  the  de- 
fendants in  the  sum  of  $250  actual  damages 
on  the  first  count  and  $250  actual,  and  $1,- 
000  punitive,  damages  on  the  second.  Sepa- 
rate motions  for  a  new  trial  and  in  arrest 
were  filed  by  the  respective  defendants  and 
overruled,  whereupon  defendants  separately 
appealed. 

After  its  incorporation,  the  distillery  com- 
pany-owned  and  operated  the  plant,  which 
consisted  of  the  distillery  and  equipment  for 
feeding  cattle  and  hogs  on  the  mash  or  slops 
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from  which  the  whisky  had  been  extracted. 
The  slops,  which,  under  some  arrangement 
between  the  company  and  Sliawhan,  became 
his  property,  were  mn  into  vats  or  tanks, 
and  from  thence  into  the  feeding  troughs,  as 
required.  From  150  to  200  cattle  and  as 
many  hogs  were  kept  on  the  premises  and 
fed  on  these  slops.  Baker  was  in  charge  of 
this  live  stock,  and  procured  the  slops  from 
the  Tats  to  feed  the  stock,  and  water  from 
the  distillery  to  clean  the  pens  and  floors 
and  to  wash  the  dirt  and  offal  into  the  sew- 
er, which  emptied  into  the  water  course.  The 
court  would  not  permit  counsel  for  plaintiff, 
in  the  examination  of  witnesses,  to  go  into 
the  subject  of  the  nature  of  the  relationship 
between  Baker  and  Shawhan  and  the  com- 
pany, but  admitted  in  evidence  the  former 
answers  of  Baker  and  the  company,  in  which 
it  was  alleged  that  Baker  and  Shawhan  were 
"partners  in  feeding  stock  on  the  distillery 
grounds." 

It  Is  conceded  there  is  substantial  evidence 
tending  to  show  "that  Shawhan  was  the  pres- 
ident and  manager  of  the  defendant  the 
Shawhan  Distillery  Company,  during  the  pe- 
riods mentioned  in  the  petition;  that  he  had 
charge  of  the  manufacture  of  whisky  and 
other  liquors  In  the  distillery  plant;  that  he 
owned  the  slops  or  residuum  left  from  the 
making  of  distilled  liquors,  which  slops  he 
furnished  to  the  defendant  Baker  in  vats 
near  the  cattle  pens;  that  on  one  or  two 
occasions  during  the  period  of  time  com- 
plained of  in  the  first  count  of  the  petition 
he  pulled  the  plug  of  the  vat  containing  the 
feed  or  slops  fed  to  the  cattle;  and  that  he 
sometimes  directed  the  men  in  charge  of  the 
feeding  of  the  cattle  at  said  pens."  And 
counsel  for  the  company  and  Baker  admit 
in  their  brief:  "That  the  stream  In  question 
was  polluted  and  the  plaintiff  damaged  In 
some  degree  thereby  is  not  open  to  question 
In  this  court;  there  being  some  evidence  to 
8uiH>ort  that  finding,  though  the  conflict 
even  on  that  Issue  was  sharp.  That  the 
source  of  the  pollution  was  the  feed  lot  and 
bams  on  the  Shawhan  Distillery  Company's 
premises  is  also  a  matter  that  will  be  taken 
for  granted  here,  for  the  same  reason.  NoCh- 
tpg  that  came  direct  from  the  distillery  went 
into  the  stream." 

These  admissions,  combined  with  the  is- 
sues we  have  pronounced  res  adjudlcata  leave 
very  little  room  for  the  contention  of  the 
respective  defendants  that  the  court  erred  In 
sending  the  case  to  the  jury,  especially  on 
the  issue  of  exemplary  damages.  Counsel  for 
the  executrix  of  the  estate  of  Shawhan,  who 
died  pending  the  appeal,  argues  that  the  sec- 
ond count  of  the  petition  does  not  allege  a 
cause  for  the  assessment  of  punitive  dam- 
ages against  Shawhan,  since  it  merely  states 
that  he  permitted  and  assisted  Baker  to 
maintain  the  nuisance.  Our  understanding 
of  the  petition  does  not  coincide  with  that 


construction.  We  think  it  very  clearly  charg- 
es that  the  company,  Shawhan,  and  Baker 
were  joint  participants  In  the  Intentional 
commission  of  wrongful  acts  which  each  must 
have  known  would  injure  plaintiff. 

[2]  The  rule  is  well  settled  that  punitive 
damages  may  be  asked  and  allowed  In  ac- 
tions for  torts  where  the  Injury  Is  willtnl  or 
is  the  result  of  that  reckless  indifference  to 
the  rights  of  others  which  is  equivalent  to  an 
intentional  violation  of  them.  Lamport  v. 
Drug  Co.,  238  Mo.  loc.  dt  419,  141  S.  W.  1095, 
37  L.  R.  A.  (N.  S.)  633,  Ann.  Cas.  1913A,  851, 
and  cases  dted;  Goetz  v.  Ambs,  27  Mo.  28; 
McNamara  v.  Transit  Co.,  182  Mo.  676,  81  S. 
W.  880,  66  L.  R.  A.  486 ;  McMlllen  v.  Elder, 
160  Mo.  App.  399,  140  S.  W.  917;  Summers  v. 
Keller,  152  Mo.  App.  626,  133  S.  W.  1180; 
Trauerman  v.  Lippincott,  39  Mo.  App.  478. 
We  hold  the  second  count  pleaded  a  cause  for 
the  assessment  of  punitive  damages. 

[3]  And,  further,  we  find  that  the  evidence 
of  plaintiff  abundantly  supports  the  charge  of 
a  joint  wrong  committed  maliciously  (we  use 
the  word  In  Its  legal  sense)  by  all  the  defend- 
ants. The  company  owned  and  operated  the 
plant,  which  was  constructed  with  a  view  to 
having  the  slops  consumed  on  the  premises 
by  live  stock  and  to  collecting  and  emptying 
into  the  stream  all  of  the  offal  and  filth  re- 
sulting from  such  operation.  It  Is  in  pos- 
session of  the  premises  and  was  In  a  position 
to  control  both  Baker  and  Shawhan  in  the 
disposition  of  the  refuse.  Instead  of  at- 
tempting to  prevent  them  from  Injuring 
plaintiff,  it  actively  participated  In  that 
wrong  by  furnishing  the  feed  for  consump- 
tion on  Its  own  premises  and  water  for  the 
purpose  of  washing  the  filthy  matter  into 
the  stream. 

The  case  of  Grogan  v.  Foundry  Company, 
87  Mo.  321,  relied  on  by  counsel  for  the  com- 
pany, does  not  aid  its  position.  Baker  was 
not  In  exclusive  possession  of  the  premises 
or  any  part  of  them  as  a  lessee,  but  was  feed- 
ing the  stock  and  washing  the  offal  into  the 
stream,  with  the  permission  and  co-opera- 
llon  of  the  owner.  The  company  has  no  just 
ground  upon  which  to  found  its  claim  that 
Baker  was  the  only  wrongdoer,  nor  Is  the 
position  of  the  executrix  any  better.  Shaw- 
han, as  president  and  active  manager  of  tibe 
company,  as  well  as  in  the  furtherance  of 
his  own  personal  interests  In  the  live  stock 
department,  was  in  charge  of  the  premises, 
and  not  only  suffered  Baker  to  maintain  the 
nuisance,  but  helped  him.  Indeed,  there  is 
better  reason  to  think  that  his  was  the  mas- 
ter mind  in  the  conunission  of  the  wrong 
than  that  he  was  a  helpless  spectator  of  the 
wrongful  acts  of  another. 

The  court  did  not  err  in  overruling  the  de- 
murrers to  the  evidence,  and,  since  no  other 
errors  are  assigned  or  appear  in  the  record, 
it  follows  that  the  judgment  must  be  affirmed. 

It  is  so  ordered.    All  concur. 
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SHACKLBTT  T.  CUMMINS.     (No.   10,873.) 

(Kansas  City  Court  of  Appeals.     MiasoarL 
April  6,  1914.) 

1.  Frauds,    Stattjtk   o»   (f   53*)— Contbact 
Not  to  bk  Pkbfobmed  Within  a  Ybab. 

A  verbal  renting  for  a  year,  to  commence 
at  a  future  date,  la  Iqvalid,  under  Rev.  St  1909, 
i  2783,  as  a  contract  not  to  be  performed  within 
a  year. 

[E!d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  I>i«.  H  69,  80,  92 ;  Dec.  Dig.  { 
68.*] 

2.  Fbauds,  Stattjt«  of  (|  123*)— Obal  Let- 

TI»Q  — PUTTINQ  IM  POSSESSION  —  TeNANOT 

FBOM  Yeab  to  Ybab. 

It  is  not  a  putting  of  the  tenant  in  posses- 
sion, under  a  verbal  letting,  on  shares,  for  a 
year,  not  to  commence  till  a.  day  in  the  future, 
invalid  under  Rev.  St.  1909,  §  2783,  with  the 
result  of  making  him  a  tenant  from  year  to 
year,  that  he,  then  being  in  possession  under  a 
lease  extending  to  the  commencement  of  the 
year,  pursuant  to  part  of  the  oral  agreement, 
plows  Before  the  commencement  of  the  year  part 
of  the  land  for  use  during  the  year. 

[Bd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {{  272-274;  Dec.  Dig.  { 
123.*] 

3.  Fbaudb,  Statute  of  (J  129*)— Past  Peb- 

FOBMANCE  OF  AOBEEMENT. 

As  part  performance  will  not  in  a  law  case 
take  a  contract  out  of  the  statute  of  frauds,  it 
does  not  aid  a  verbal  letting  for  a  year,  to  com- 
mence at  a  day  in  the  future,  invalid  under  Rev. 
St.  1909,  i  2783,  as  a  contract  not  to  be  per- 
formed within  a  year,  that  the  tenant  then  in 
possession  under  a  lease  extending  to  the  time 
such  year  commenced  plowed  part  of  the  land, 
pursuant  to  part  of  such  oral  agreement,  before 
the  year  commenced. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {§  287-292,  303,  306-308,  311, 
314,  318-320,  822,  325,  326 ;  Dec.  Dig.  g  i29.»] 

"  Appeal  from  drcult  Court,  SnlllTan  Coun- 
ty; Fred  Lamb,  Judge. 

Action  by  Jacob  K.  Sbacklett  against 
Sherman  Cummins.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  cer- 
tifled  to  Supreme  Court 

©.  M.  Wilson  and  J.  W.  Clapp,  both  of 
Milan,  and  R.  E.  Ash,  of  Green  City,  for  ap- 
pellant E.  F.  Nelson,  of  Jefferson  City,  and 
J.  M.  Wattenbarger,  Calfee  &  Painter,  and 
J.  W.  Bingham,  all  of  Milan,  for  respondent 

ELLISON,  P.  J.  In  the  latter  part  of  the 
summer  of  1911  plaintiff,  residing  in  Scot- 
land county,  bought  of  one  Dodson  a  farm  of 
240  acres  lying  In  Sullivan  county.  It  was 
then  In  possession  of  defendant  under  a  lease 
from  Dodson  for  a  year  ending  the  follow- 
ing 1st  of  March,  1912.  At  the  end  of  that 
term  defendant  refused  to  quit  the  premises, 
and  this  action  of  unlawful  detainer  was 
instituted.  The  Judgment  In  the  circuit  corat 
was  for  the  defendant 

[1]  Defendant  claims  a  rightful  possession 
by  reason  of  a  verbal  renting  from  plaintiff 
entered  into  the  latter  part  of  August,  short- 
ly after  plaintiff  bought  from  Dodson,  where- 
by he  was  to  have  the  land  for  a  year  from 


the  expiration  of  Ms  then  present  lease, 
viz.,  from  the  1st  of  March,  1912,  up  to  the 
1st  of  March,  1913;  he  to  plow  about  35 
acres  of  sod  that  fall  and  give  a  part  of  the 
crop  when  matured.  But,  as  his  verbal 
agreement  was  a  contract  not  to  be  perform- 
ed within  a  year,  it  was  invalid  under  the 
statute  of  frauds  (section  2783,  R.  S.  1909), 
since  the  year's  time  must  be  counted  from 
the  date  of  the  contract,  and  not  t!be  begin- 
ning of  Its  performance.  Butts  v.  Fox,  96 
Mo.  App.  437,  70  S.  W.  515;  Bay  v.  BUck- 
man,  120  Mo.  App.  497,  97  S.  W.  212;  Wo- 
mach  y.  Jenkins,  128  Mo.  App.  414,  107  S. 
W.  423. 

[2, 3]  In  avoidance  of  this  objection  to  the 
validity  of  the  lease,  defendant  relies  upon  a 
claim  that  plaintiff  put  him  in  possession  of 
the  farm.  It  Is  defendant's  theory  that  the 
act  of  plowing  had  the  effect  of  putting  him 
in  possession.  It  is  true  that,  If  one  enters 
into  possession  of  premises  under  a  verbal 
lease  for  more  than  a  year,  or  for  an  in- 
definite time,  and  pays  rent,  having  reference 
to  a  yearly  tenancy  under  such  Invalid  lease, 
be  becomes  a.  tenant  from  year  to  year.  But 
that  does  not  meet  the  question  in  this  case. 
The  verbal  lease  in  this  controversy  was  not 
for  more  than  one  year,  and  it  was  that  far 
a  valid  lease.  Hoover,  Rhodes  &  Co.  v. 
Pacific  Oil  C:o.,  41  Mo.  App.  317;  section 
2783,  R.  S.  1009.  Its  invalidity  comes  from 
its  having  been  made  more  than  a  year  before 
it  could  be  performed;  that  is,  "any  agree- 
ment that  is  not  to  be  performed  within  one 
year  from  the  making  thereof."  Section 
2783,  R.  S.  1909. 

It  is  definitely  settled  in  this  state  that 
in  law  cases  part  performance  will  not  put 
the  contract  outside  the  statute  of  frauds; 
that  nothing  short  of  full  performance  will 
Justify  reliance  upon  such  a  lease.  Nally  t. 
Reading,  107  Mo.  350,  17  S.  W.  978,  affirm- 
ing Johnson  v.  Reading,  36  Mo.  App.  306, 
where  Judge  Rombauer  reviewed  the  cases 
on  the  subject  These  cases  are  quoted  from 
and  approved  in  Reigart  v.  Coal  &  Oke  Co., 
217  Mo.  142,  163,  U7  S.  W.  61.  There  must 
be  full  performance.  Atwood  v.  Fox,  80 
Mo.  499,  500 ;  Sharp  v.  Rhiel,  66  Mo.  97. 

That  the  foregoing  view  is  correct  will 
perhaps  be  more  readily  seen  by  changing 
the  position  of  these  parties.  Suppose  that, 
after  defendant  had  done  the  plowing,  he 
had  quit  the  premises  on  the  1st  of  March, 
1912;  could  plaintiff  have  maintained  an  ac- 
tion against  him  for  damages?  Or  suppose, 
instead  of  agreeing  to  crop  rent  as  he  testi- 
fied, he  had  agreed  to'  pay  a  certain  sum  as 
cash  rent,  and  then  had  refused  to  take  the 
premises;  could  plaintiff  have  maintained 
an  action?  Or  suppose  he  had  occupied 
the  premises  for  a  time  and  quit;  could 
plaintiff  have  recovered  on  the  contract,  or 
would  not  defendant  have  been  held  for 
merely  use  and  occupation  for  the  time  he 
remained. in   i)08session?     These   questions 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Kay-No.  SerlM  A  Rap'r  Indena 
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are  all  answered  against  the  defendant  and 
against  the  validity  of  the  contract  In 
Delano  t.  Montague,  68  Mass.  (4  Cush.)  42, 
a  lessee  was  sued  for  rent  on  a  parol  lease, 
and  In  a  second  connt  of  the  petition  for  use 
and  occupation.  To  support  the  first  count, 
it  was  shown  that  the  lessee  was  in  posses- 
sion of  the  plaintifrs  premises  on  the  3d  of 
March  under  a  lease  expiring  the  1st  of 
April,  and  that  on  said  Sd  of  March  he 
verbally  agreed  with  the  plalntlfT  that  be 
would  take  the  premises  another  year  from 
the  1st  of  April  at  the  same  rent  The  court 
said  that  under  the  statute  of  frauds,  "upon 
these  facts.  It  Is  very  clear  that  the  action 
cannot  be  maintained  on  the  first  count  on 
the  parol  contract" 

In  Chicago  Att  Co.  v.  Davis  S.  M.  Co.,  142 
lU.  171,  31  N.  B.  488,  16  L.  R.  A.  754,  the 
following  Is  taken  from  the  first  and  second 
syllabus:  "The  actual  occupancy  of  leased 
premises,  and  payment  of  the  rent  to  the 
lessor  for  part  of  the  unexpired  term,  by  an 
assignee,  pursuant  to  a  contract  of  assign- 
ment with  the  lessee,  which  Is  not  in  writing, 
is  not  snfllcient  to  exempt  such  assignment 
from  the  operation  of  the  statute  of  frauds, 
where  the  assignee  vacates  before  the  term 
expires,  and  is  sued  for  subsequently  accru- 
ing rent.  The  lessees  of  an  unexpired  term 
made  a  verbal  assignment  thereof,  and  put 
their  assignee  In  possession,  who  paid  the 
rent  to  the  original  lessor  for  about  a  year, 
when  he  ceased  to  occupy  the  premises,  and 
refused  to  pay  the  rents  thereafter,  and  the 
lessor  brought  suit  against  him  for  the  sub- 
sequently accruing  rents.  Held,  that  the 
statute  of  frauds  was  a  bar  to  the  action." 
The  court  discussed  the  question  of  part  per- 
formance, and  held  that  it  did  not  take  the 
case  out  of  the  statute. 

In  Warner  v.  Hale,  65  111.  395,  the  lessee 
In  a  verbal  lease  took  possession  and  paid 
rent  for  a  while.  The  statute  of  frauds  that 
the  agreement  was  not  to  be  performed  with- 
in one  year  from  time  It  was  made  was  set 
up  in  defense.  To  this  the  landlord  replied 
that  defendant  had  taken  possession  under 
the  lease,  occupied  them  and  paid  rent  for  a 
while,  and  that  action  took  the  case  out  of 
the  statute.  Of  this  the  court  said:  "The 
premises  leased  were  a  dock  on  the  Chicago 
river,  and  that  the  agreement  was  within 
the  statute  of  frauds  and  perjuries  is  not 
denied.  The  cases  dted  by  appellees  to  sus- 
tain their  position,  that  taking  possession  of 
the  premises  and  paying  rent,  do  not  apply  to 
a  case  of  this  kind.  They  are  cases  of  the 
sale  of  land  by  parol,  where  the  purchaser 
pays  the  purchase  money,  enters  into  posses- 
-slon,  and,  holding  under  his  purchase,  makes 
valuable  and  lasting  improvements.  Mason 
et  al.  V.  Blair,  33  III.  104.  We  recollect  no 
-case  where  this  doctrine  of  part  performance 
has  been  applied  to  a  lease  and  In  a  court 
of  law.  The  agreement  being  void,  what 
remedy  has  the  owner?    He  has  none  on  the 


contract,  that  is  certain;  but,  for  the  use 
and  occupation  of  the  premlaes  for  the  time 
they  were  occupied,  his  remedy  is  ampla" 

The  same  rule  Is  stated  in  2  Taylor's  Land- 
lord and  Tenant,  {  427. 

Now  we  cannot  understand  how  defendant 
entered  into  possession  under  a  lease  before 
the  old  one  expired  and  the  new  one  began. 
He  was  In  possession,  without  any  act  of 
plaintiff's,  under  his  then  existing  lease  from 
Dodson.  His  occupancy  was  not  under  the 
future  lease,  but  was  a  right  he  already  en- 
Joyed,  without  regard  to  a  future  lease.  If 
he  had  not  been  in  possession  of  the  land, 
had  been  a  stranger,  and  had  made  the  Iden- 
tical agreement  with  plaintiff  he  now  claims, 
and  had  plowed  the  land  with  plaintiff's 
knowledge,  that  would  not  have  changed  the 
policy  of  the  law  by  wiping  out  the  positive 
terms  of  the  statute.  Its  only  tf  ect  would 
have  been  to  render  plaintiff  liable  to  him 
on  account  for  work  and  labor. 

The  foregoing  views  result  in  reversing  the 
Judgment  But  as  they  are  In  conflict  witb 
the  decision  of  the  Springfield  Court  of  Ap- 
peals In  Winter  v.  Spradllng,  163  Mo.  App. 
77,  145  &  W.  834,  the  cause  wlU  be  certified 
to  the  Supreme  Court    All  concur. 


LTLB  V.  ANDALAFT.    (No.  11.015.) 

(Kansas  City  Court  of  Appeals.     Miasoori. 

Feb.  16,  1914.    Rehearing  Denied 

April  8,  1914.) 

1.  Physicians   and   Sdroeons  ({  24*)— Ac- 
tions FOR  Compensation— EviDENOB. 

In  an  action  by  a  physician  upon  a  con- 
tract for  the  treatment  of  defendant's  wife,  evi- 
dence for  defendant  held  sufficient  although 
contradicted  by  that  of  the  plaintiff,  to  take  to 
the  jury  the  questions  whether  toe  plaintiff 
pronUsed  early  improvement  and  the  ultimate 
success  of  the  treatment  and  to  warrant  them 
in  finding  tliat  the  treatment  was  not  abandoned 
until  after  the  time  for  the  fulfillment  of  those 
promises,  and  until  failure  of  the  treatment  bad 
been  demonstrated. 

tEd.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {f  53-62;   Dec.  Dig.  { 

2.  WrrwEssES  (S  56*)— Coicpetbncy— Wire  of 

DEFENnANT— StATDTORT    PKOVISION. 

In  an  action  by  a  physician  to  recover  for 
treatment  of  defendant's  wife,  the  wife  is  com- 
petent to  testify  as  an  agent  of  her  husband, 
under  Rev.  St  1909,  §  6359.  allowing  testimony 
by  her,  where  the  transaction  in  controversy 
was  conducted  by  her  as  an  agent  of  her  hus- 
band, since  the  wife  is  not  the  mere  subject  of 
the  treatment  but  must  necessarily  be  relied 
npon  by  her  husband  to  make  the  required 
visits  to  the  physician  and  to  follow  the  treat- 
gient  prescribed  by  him. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |i  163-156;   Dec.  Dig.  i  56.*] 

3.  Appeal  and  Ebbob  A  1068*)— Hakvumb 
Bbbob— iNSTBTjcnoNS— Cube  bt  Vebdict. 

Error,  in  an  instruction  as  to  the  amount 
of  plaintiff's  demand,  is  harmless,  where  the  ju- 
ry found  that  the  plaintiff  had  failed  to  perform 
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hla  contract  and  waa  therefore  not  entitled  to 

recover  in  any  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  4225-4228,  4230;  Dec  Dig. 
(  1068.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Frank  G.  Jolinscn,  Judge. 

Action  by  Halsey  M.  Lyle  against  Alexan- 
der G.  Andalaft.  Judgment  for  the  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

House,  Manard,  Allen  &  Johnson,  of  Kan- 
sas City,  for  appellant  Hatch  ft  Middle- 
brook,  of  Kansas  City,  for  respondent 

JOHNSCW,  J.  The  peUUon  alleges  that 
plaintiff,  a  physician  who  specializes  In  skin 
diseases,  entered  into  an  oral  contract  with 
defendant  for  the  treatment  of  his  wife,  who 
was  afflicted  with  a  tubercular  disease  of  the 
skin ;  that  defendant  agreed  to  pay  $300  for 
the  services;  that  they  were  duly  performed; 
and  that,  after  deducting  certain  payments, 
there  Is  a  remainder  due  plaintiff  of  $205, 
for  which  he  prays  judgment.  The  suit  was 
begun  in  a  Justice  court,  and  no  answer  was 
filed.  The  trial  In  the  circuit  court  resulted 
in  a  verdict  and  Judgment  for  defendant,  and 
plaintiff  appealed. 

[1]  Mrs.  Andalaft  had  been  afflicted  with  a 
form  of  tubercular  lesion  for  11  years  or 
more,  when  she  consulted  plaintiff.  He  stat- 
ed that,  though  the  disease  was  of  an  obsti- 
nate nature,  he  thought  he  could  cure  it  in 
six  or  eight  months,  and  later  repeated  this 
opinion  to  defendant.  An  oral  contract  was 
entered  into  by  him  and  defendant  for  the 
treatment  of  the  disease  for  a  consideration 
of  $300,  payable  in  monthly  Installments  of 
$35  each,  except  the  last  which  was  to  be  $20. 
Plaintiff  states  that  he  did  not  guarantee  a 
cure,  while  defendant  insists  that  he  did, 
and  further  represented  that  the  disease 
would  show  signs  of  improvement  in  two  or 
three  weeks.  The  treatment  of  Mrs.  Anda- 
laft, pursuant  to  this  contract,  continued  two 
months,  when  It  was  discontinued  by  her. 
The  evidence  of  plaintiff  tends  to  show  that 
satisfactory  progress  was  being  made,  and 
that  she  had  no  good  reason  for  refusing  to 
continue  the  treatment,  while  the  evidence 
of  defendant  Is  to  the  effect  that  at  the  end 
of  two  months  the  disease  showed  no  sign  of 
abatement  but  appeared  to  be  worse  than  at 
the  beginning  of  the  treatment 

A  lawyer  employed  by  plaintiff  to  collect 
his  fee  acted  as  peacemaker,  and  the  rela- 
tion of  physician  and  patient  was  resumed 
under  the  contract  which  was  modified  by 
changing  the  monthly  payments  from  $35  to 
$10  each.  For  almost  a  year  after  this  epi- 
sode Mrs.  Andalaft  received  treatment  at  the 
office  of  plaintiff,  making  In  all  75  or  80  visits, 
and  then,  becoming  discouraged,  she  again 
discontinued  the  treatment. 

Plaintiff  contends  that  her  condition  was 
improved,  and  that  he  would  have  cured  her 
entirely,  had  she  c^eyed  his  instructions,  but 


she  constantly  disobeyed  them,  despite  his 
repeated  admonitions,  and  thereby  prevented 
him  from  properly  performing  the  contract 
On  the  other  hand,  the  evidence  of  defendant 
tends  to  show  a  faithful  obedience  to  instruc- 
tions, and  that  the  complete  failure  of  the 
treatment  was  due  entirely  to  its  Inefficiency. 
It  Is  conceded  th6  monthly  paymoits  made 
by  defendant  amounted  to  $95. 

Counsel  for  plaintiff  Invoke  the  rule  "where 
a  party  to  a  contract  forbids  its  performance 
by  the  other,  or  interferes  with  its  per- 
formance by  the  other  to  an  extent  which 
amounts  to  a  refusal  of  performance,  thb 
other  party  thus  interfered  with  may  recover 
as  if  he  had  performed  his  contract"  (Walker 
V.  Lundstrom,  132  Mo.  App.  367,  112  S.  W. 
1;  Reynolds  v.  Clark  Co.,  162  Mo.  680,  63 
S.  W.  382;  State  ex  rel.  v.  Butler  Co.,  164 
Mo.  214,  64  S.  W.  176;  Murphy  v.  Black,  78 
Mo.  App.  316),  and  argue  that  "this  cause 
should  be  reversed  and  remanded,  with  direc- 
tions to  enter  a  judgment  for  the  appellant 
because  the  respondent  admits  he  prevented 
appellant  from  rendering  the  services  con- 
tracted for." 

The  issue  of  whether  or  not  plaintiff  "was 
prevented  from  rendering  medical  services 
necessary  to  effect  such  cure  by  the  refusal 
of  the  wife  of  defendant  to  accept  such  serv- 
ices" was  submitted  to  the  jury  and  was  set- 
tled by  the  verdict  in  favor  of  defendant.  We 
do  not  share  the  view  of  plaintiff  that  de- 
fendant admitted  a  breach  of  the  contract. 
On  the  contrary,  defendant's  evidence  is  sub- 
stantial that  a  cure  was  guaranteed  by  plain* 
tiff,  that  the  treatment  was  promised  to  show 
early  results,  and  that  it  was  not  abandoned 
until  long  after  the  time  had  expired  for  the 
fulfillment  of  these  promises  and  its  failure 
had  been  fairly  and  conclusively  demon- 
strated. 

With  the  case  in  such  posture,  the  invoca- 
tion of  the  rule  under  consideration  neces- 
sarily and  erroneously  is  based  on  the  hy- 
pothesis of  plalntitrs  evidence  relating  to 
the  terms  of  the  contract  and  to  the  per- 
formance thereof,  and  ignores  as  valueless 
the  contradictory  evidence  which  we  find  is 
substantial  and  of  sufficient  evidentiary  force 
to  raise  the  issues  of  fact  the  court  submitted 
to  the  jury. 

[2]  Next  it  is  argued  by  plaintiff  that  Mrs. 
Andalaft  was  not  a  competent  witness,  and 
the  court  erred  in  permitting  her  to  testify 
as  a  witness  for  defendant.  The  objection 
of  plaintiff  was  overruled  on  the  ground  that 
the  witness,  "although  the  wife  of  defendant, 
was  the  agent  of  the  defendant  in  receiving 
the  treatments,  and  for  that  reason  she  is 
competent  to  testify  as  to  the  treatments." 
This  view  of  her  relation  to  the  transaction 
is  combated  by  plaintiff,  who  argues  that 
"she  was  merely  the  subject  upon  which  the 
treatments  were  used,  and  could  no  more  be 
considered  her  husband's  agent  than  a  piece 


•for  oth«r  esna  sm  mom  topto  and  Metlon  NXniBBR  la  Dm.  Dig.  *  Am.  Die.  Ksy-No,  SartM  *  Rep'r  lodazM 


Digitized  by 


Google 


1148 


165  SOUTHWESTERN  REPORTER 


(Mo. 


at  wood  or  atone  npon  which  some  artisan 
was  employed  to  work.  For  a  married  wom- 
an to  be  the  agent  of  her  husband,  within  the 
meaning  of  this  statute  (section  6359,  Rev. 
Stat.  1909),  she  must  have  some  duties  to 
perform  in  his  behalf  involving  the  exerdse 
of  some  discretion  or  some  authority,  and  not 
to  be  a  mere  tool  or  subjAt-matter  of  a  con- 
tract"— dtlng  Baird  v.  Bank,  149  Mo.  Aro. 
367, 129  S.  W.  981 ;  Ilshback  v.  Harrison,  137 
Mo.  App.  664,  119  S.  W.  465;  Lay  son  v.  Coop- 
er, 174  Mo.  211,  73  S.  W.  472,  97  Am.  St 
Rep.  545. 

At  common  law  a  wife  was  not  a  competent 
'  witness  in  an  action  to  which  her  husband 
was  a  party.  The  statutory  exception  on 
which  the  present  ruling  was  founded  re- 
moves the  ban  of  incompetency  In  instances 
where  the  transaction  in  controversy  "was 
had  and  conducted  by  such  married  woman 
as  the  agent  of  her  husband."  Plaintiff's  defi- 
nition of  what  will  constitute  such  agency 
is  not  inaccurate  and  finds  support  in  the  cit- 
ed cases.  Thus  in  Fishback  v.  Harrison, 
supra,  the  wife  had  no  part  in  the  transac- 
tion except  that  of  signing  her  husband's 
name  to  «  note  at  his  request  and  in  his  pres- 
ence. We  held  that  the  agent  described  in 
the  statutory  exception  must  be  authorized 
to  do  more  than  to  perform  some  mere  minis- 
terial act;  that  she  must  be  the  person  who 
conducts  the  transaction  in  some  essential 
part;  and  that,  since  the  wife  In  that  case 
had  nothing  to  do  with  the  transaction  and 
was  nothing  more  than  the  pen  used  in  sign- 
ing her  husband's  name,  she  was  not  a  compe- 
tent witness  under  the  statute.  Other  ex- 
ceptions to  the  common-law  rule  than  those 
enumerated  in  the  statute  have  been  recog- 
nized by  the  courts  of  this  state.  We  dis- 
cussed them  In  the  case  of  Pettis  County  v. 
De  Bold,  136  Mo.  App.  266, 117  S.  W.  88,  and 
we  refer  to  the  opinion  and  authorities  re- 
viewed therein  as  presenting  the  view  that 
the  trend  of  Judicial  interpretation  of  the 
common-law  rule  and  its  statutory  exceptions 
is  in  the  direction  of  relaxing  the  rigidity 
of  the  rule  through  the  medium  of  a  liberal 
and  sensible  construction  and  application  of 
its  exceptions. 

Services  rendered  by  a  physician  for  a  wife, 
under  employment  by  the  husband,  are  neces- 
saries the  husband  is  under  a  legal  duty  to 
provide,  and.lt  has  been  held,  we  think  prop- 
erly, that  the  testimony  of  the  wife  is  admis- 
sible In  an  action  brought  against  the  hu»- 
band  for  such  necessaries.  Morgenroth  v. 
Spencer,  124  Wis.  564,  102  N.  W.  1086.  And 
where,  as  in  the  instant  case,  the  husband 
employs  a  physician  to  furnish  such  neces- 
saries, and  the  contract  necessarily  imposes 
reciprocal  duties  on  both  parties,  we  think 
the  wife  must  be  regarded  as  the  agent  of  the 
husband  In  the  performance  of  the  duties 
be  has  agreed  she  shall  perform.  She  is 
'uore  than  the  mere  subject  of  the  contract; 


she  Is  a  necessary  agency  her  husband  must 
employ  to  perform  his  part  of  the  contract; 
and  he  is  bound  to  rely  largely  upon  the 
exercise  by  her  of  proper  Judgment  and  dis- 
cretion, as  well  as  fidelity  in  taking  the  treat- 
ment. The  contract  required  her  to  make 
frequent  visits  to  the  physician  and  intelli- 
gently and  faithfully  to  follow  his  instruc- 
tions relating  to  taking  and  applying  medi- 
cines and  ointments  and  following  the  reg- 
imen he  prescribed.  She  was  the  agent  of 
defendant  to  perform  an  essential  part  of  the 
contract  and,  as  such,  conducted  the  transac- 
tion within  the  statutory  meaning  of  that* 
term.  The  transaction  consisted,  not  alone 
of  the  contract,  but  also  of  its  subsequent 
performance  by  the  parties.  The  objectlom 
was  properly  overruled. 

[S]  The  point  that  the  court,  in  modify 
ing  one  of  plainttfT's  Instructions,  errone- 
ously failed  to  Instruct  as  to  the  amount  of 
plalntift's  recoverable  demand  Is  without  mer- 
it, in  view  of  the  finding  of  the  Jury  that 
plalntitr  failed  to  perform  the  contract,  and 
therefore  Is  not  entitled  to  recover  Im  any 
amount.    The  case  was  fairly  tried. 

AfSrmed.    All  concur. 


HANNA  T.  KANSAS  CITY  SOUTHERN  RT. 

CO.    (No.  10,996.) 

(Kansas  City  Court  of  Appeals.     KOssonil 

April  6,  1914.) 

1.  NeGLIOENCB  (J  136*)— COKTBIBUTOBT  NEO- 

UOENCK. 

_  To  Justify  a  finding  that  plaintiff,  in  an 
action  for  injuries,  was  negligent  as  a  matter 
of  law,  bis  negligence  must  appear  so  clearly 
that  reasonable  minds  can  draw  no  other  infer- 
ence than  that  he  has  been  lacking  in  the  care 
demanded  of  him.  under  the  circumstances;  it 
being  the  duty  of  the  court  to  submit  the  ques- 
tion to  the  jury  if  there  is  room  for  reasonable 
minds  to  draw  different  condusions  from  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  §f  277-353;   Dec.  Dig.  {  136.*] 

2.  RAiuioAns  (S  348*)— Crosbino  Accident- 
Speed  or  Train. 

In  an  action  for  Injuries  to  plaintiS  in  a 
railroad  crossing  accident  in  a  town,  evidence 
that  as  the  train  approached  the  crossing  it  was 
running  very  fast,  and  was  "just  bitting  the 
high  rails,"  and  evidence  of  plaintiff  that  the 
train  was  traveling  at  40  miles  an  hour,  w^l 
sufficient  to  show  a  violation  of  a  town  ord.- 
nance,  limiting  the  speed  of  trains  to  10  miles 
an  hour. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  a  1138-1150;  Dec.  Dig.  {  348.*] 

3.  Raiuioads  (§  350*)— Crobsiko  Aooidemt— 

CONTBIBDTOEY  NeOMQENCE. 

Plaintiff,  while  driving  east  over  a  railroad 
crossing  in  a  town  was  struck  by  a  freight  train 
coming  from  the  north  at  a  high  rate  of  speed, 
in  violation  of  a  town  ordinance.  On  the  north 
side  of  the  street  the  view  of  the  track  to  the 
north  was  obstructed  by  a  store  building,  a  res- 
taurant and  a  depot,  and  just  beyond  the  de- 
pot  the  track  curves  out  of  view.  Between  the 
depot  and  the  restaurant  was  a  vacant  space 
14  feet  wide,  through  which  a  view  conld  be 
had  of  a  segment  of  the  track.     As  plaintiff 
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drove  toward  the  crossing,  and  when  aboat  50 
or  60  feet  therefrom,  he  stopped  and  looked  to 
the  north  throueh  the  opening,  but  saw  and 
heajd  no  train.  The  team  was  going  at  a  slow 
walk,  at  from  8  to  3%  miles  per  hoar.  After 
the  depot  was  passed  there  was  an  open  space 
of  about,  six  feet,  where  a  view  of  the  track 
could  be  obtained.  Plaintiff  did  not  see  the 
train  nndl  his  team  got  On  the  track,  and  then 
he  attempted  to  get  over  in  front  of  it,  but 
was  unable  to  do  so,  and  the  train  struck  the 
rear  of  his  wagon.  There  was  evidence  that  no 
signal  was  blown  until  the  danger  signal  was 
sounded,  just  before  the  accident.  Held,  that 
plaintiff  was  not  negligent  as  a  matter  of  law, 
either  in  not  maintaining  a  sufficient  lookout  or 
in  attempting  to  pass  over  the  crossing  in 
front  of  the  train  when  collision  was  imminent. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1152-1192;    Dec.  Dig.  }  S50.»] 

4.  NbgUGENCI!   (§    72*)— CONTMBTJTOBT   Nkq- 
UOKNCK— AOTB   IN   EXTBKIOS. 

Failure  of  a  person  injured  bv  the  alleged 
negligence  of  another  to  exercise  the  best  judg- 
ment possible,  in  order  to  escape  injury  which 
is  imminent,  does  not  constitute  contribntory 
negligence. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  99,  100;    Dec.  Dig.  i  72.»1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; ThoB.  3.  Seebom,  Judge. 

Action  by  R.  C.  Hanna  against  tbe  Kansas 
City  Sontbern  RaUway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Cyrus  Crane  and  Geo.  J.  Merserean,  botb 
of  Kansas  City,  and  O.  I>.  Cravens,  of 
Neosho,  for  appellant.  Boyle  &  Howell,  and 
Joseph  S.  Brooks,  all  of  Kansas  City,  for 
respondent 

TRIMBLE,  J.  Plaintiff  and  a  companion, 
sitting  in  the  spring  seat  of  an  ordinary 
farm  wagon,  drove  over  defendant's  railway 
crossing  on  Beaver  street  in  the  town  of 
Anderson,  Mo.  A  south-bound  freight  train, 
traviellng  at  the  rate  of  40  miles  an  hour, 
struck  the  rear  end  of  tbe  wagon,  throwing 
tbe  men  6ut  and  injuring  plaintiff.  An  ordi- 
nance of  tbe  towi)  limited  tbe  speed  of 
trains  to  10  miles, an  hour,  and  tbe  case  was 
submitted  to  the  }ury  on  the  guestlon  of 
negligence  In  the  rate  of  speed  at  which  the 
train  was  running.  The  answer  was' a  gen- 
eral denial,  and  a  plea  of  contributory  neg- 
ligence. The  Jury  returned  a  verdict  of 
$1,500  in  favor  of  plaintiff.  It  Is  charged 
tbat  plaintiff  was  negligent:  First,  In  fail- 
ing to  use  due  care  to  timely  ascertain  tbe 
approach  of  the  train;  and,  second.  In  at- 
tempting to  beat  the  train  over  tbe  crossing 
after  Its  approach  was  discovered.  And  we 
are  urged  to  reverse  the  case  upon  the 
ground  tbat,  as  matter  of  law,  plaintiff  was 
guilty  of  contributory  negligence. 

[1]  To  Justify  us  in  doing  so,  that  negli- 
gence must  appear  so  clearly  that  reasonable 
minds  can  draw  no  other  Inference  or  con- 
clusion than  tbat  tbe  plaintiff  was  lacking 
in  tbe  care  demanded  of  him  under  the  cir- 
cumstances.    So  long  as  there  is  room  for 


reasonable  minds  to  draw  different  condu- 
sions  from  the  facts,  tlie  determination  of 
the  question  of  contributory  negligence  must 
be  left  to  tbe  Jury,  even  though  the  question 
be  close  and  the  compass  within  which  tbe 
alleged  negligence  lies  be  narrow. 

[2]  Before  proceeding  to  investigate  this 
question,  it  will  be  well  to  dispose  of  another 
contention  over  a  fact  necessarily  Involved 
in  tbe  question  of  contributory  negligence. 
Tbat  contention  is  that  there  was  no  evi- 
dence to  show  that  the  train  was  traveling 
at  an  unlawful  rate  of  speed,  or  at  40  miles 
per  hour.  We  think  there  was.  One  witness 
says  that  bis  attention  was  attracted  to  the 
train  because  it  was  running  so  fast  An- 
other says,  "It  was  Just  hitting  tbe  high 
rails."  These  two  and  a  third  say  it  was 
running  from  36  to  40  miles  an  hour,  but 
tbelr  testimony  as  to  tbe  rate  was  stricken 
out  by  the  court,  on  tbe  ground  that  tbe 
witnesses  had  not  qualified  tbemselves  to  tes- 
tify to  tbe  rata  Their  evidence  shows,  bow- 
ever,  that  the  train  was  traveling  through 
tbe  town  at  a  very  high  rate  of  speed.  Plain- 
tiff had  been  a  railroad  agent  for  four  years, 
and  also  a  railway  postal  clerk,  and  In  that 
way  had  had  experience  In  observing  and 
Judging  the  speed  of  trains.  He  testified 
that  the  train  was  traveling  40  miles  an 
hour.  His  testimony  was  objected  to,  but 
tbe  objection  was  overruled.  Now,  it  is  true 
plaintiff  testified  that  be  conld  not  tell  tbe 
speed  of  tbe  train  at  the  instant  be  saw  the 
train  l)earlng  down  upon  him.  If  he  bad 
said  that,  it  would  be  unbelievable.  Be- 
cause in  that  thrilling  and  awful  Instant  he 
bad  no  time  to  watch  and  Judge  of  its  ap- 
proacli,  as  bis  mind  was  occupied  with  the 
all-absorbing  business  of  getting  out  of  its 
way.  But  from  the  moment  be  first  saw 
it  until  it  struck  the  rear  end  of  bis  wagon, 
coupled  with  the  distance  it  traveled  in 
that  infinitesimal  fragment  of  time  and  tbe 
speed  with  which  its  long  train  of  cars 
passed  him  after  the  collision,  be  did  liave 
sufficient  data  to  reach  a  conclusion  as  to 
its  rate  of  speed.  And  this  is,  in  effect,  what 
be  testified  to.  Tbe  objection,  therefore, 
went  to  the  weight  of  his  testimony  rather 
than  its  admissibility.  We  cannot  say  it 
was  without  probative  value.  It  is  cor- 
roborated by  the  distance  traveled  by  the 
train  in  the  short  space  of  time  occupied  by 
tbe  wagon  In  traveling  a  portion  only  of  the 
length  of  the  wagon  and  team  across  the 
track.  Tbe  only  other  persons  who  conld 
have  testified  positively  and  definitely  as  to 
the  speed  of  the  train  were  the  engineer  and 
fireman  on  tbe  engine,  and  they  were  not  put 
upon  tbe  stand.  We  must  therefore  consider 
tbe  question  of  plaintiff's  contributory  neg- 
ligence in  the  light  of  the  established  and 
uncontroverted  fact  that  tbe  train  was  trav- 
eling at  the  rate  of  40  miles  an  hour. 

[3]  Was  plaintiff  clearly  and  indubitably 


'For  other  cases  see  same  topic  and  (ection  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ker-No.  Series  *  Rep'r  Indexes 
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gnllty  of  contributory  negligence  In  not  dis- 
covering the  approach  of  the  train  before 
the  track  was  reached?  Undoubtedly  be  was 
not  so  far  as  his  duty  to  discover  the  train 
&V  hearing  Is  concerned.  Hanmers,  who  was 
sitting  on  the  porch  of  his  hotel,  and  whose 
habit  and  custom  It  was  to  watch  and  ob- 
serve the  passing  of  trains,  who  saw  plain- 
tiff's wagon  as  It  went  down  the  street 
toward  the  crossing,  and  who,  so  far  as  the 
evidence  shows,  was  not  absorbed,  so  that  he 
would  not  be  likely  to  bear  the  train,  says 
he  did  not  hear  It  until  the  danger  whistle 
was  blown,  and  then  -  plaintiff  was  on  the 
track,  and  the  train  from  75  to  100  feet 
away.  He  did  not  bear  a  bell  nor  a  whistle, 
nor  the  approach  of  the  train,  until  the 
danger  whistle  aforesaid.  Love,  the  livery- 
man whose  business  it  was  to  meet  passenger 
trains  and  local  freights,  and  who  had  been 
to  the  depot  and  had  returned,  or  was  re- 
turning, from  thence,  and  was  76  yards  from 
the  railroad  when  the  train  crossed  Main 
street  212  feet  from  the  crossing  In  question, 
says  he  did  not  hear  the  whistle  until  after 
the  engine  had  passed  Main  street  So  that 
what  be  beard  was  the  danger  whistle  that 
Hamners  testified  to.  Stilwell,  a  lumberman 
whose  business  was  across  the  tracks  from 
the  depot,  was  standing  30  or  40  feet  from 
the  accident,  and  be  never  heard  the  train 
approach  untU  it  gave  the  danger  whistle. 
Gaston,  who  was  in  the  wagon  with  plaintiff, 
testified  they  listened  for  a  train,  but  heard 
none,  until  they  saw  the  train  upon  them, 
when  It  gave  the  danger  whistle.  Plaintiff 
testified  that  as  they  drove  along  the  street 
and  were  approaching  the  crossing,  they 
stopped  the  team  a  moment,  and,  not  seeing 
or  hearing  a  train,  went  on ;  that  they  listen- 
ed for  a  train,  but  beard  nothing  until  they 
got  on  the  track.  So  that  plaintiff  was  not 
negligent  in  failing  to  listen  for  or  bear  the 
train  as  it  approached. 

Was  he  negligent  as  matter  of  law  in  fail- 
ing to  see  it  before  he  got  on  the  track?  This 
calls  for  a  statement  of  the  surroundings 
at  the  crossing.  Plaintiff  was  driving  east 
The  train  was  coming  from  the  north.  On 
the  north  side  of  the  street  the  view  of  the 
track  to  the  north  was  obstructed  by  a  store- 
buildlng,  a  restaurant,  and  the  depot  In 
addition  to  these  the  trees  and  foliage  there- 
on helped  to  obstruct  the  view,  though  it  is 
not  clear  Just  where  the  trees  were  located. 
However,  mention  is  made  of  them  by  cer- 
tain of  the  witnesses.  North  of  the  crossing 
the  track  makes  a  curve,  and  between  the 
depot  and  the  restaurant  is  a  vacant  space 
14  feet  in  width,  through  which  a  view  can 
be  had  of  a  segment  of  the  track.  The  depot 
fAta  close  to  the  north  side  of  the  street,  and 
on  the  west  side  of  the  track.  As  plaintiff 
drove  toward  the  crossing,  and  when  about 
60  or  60  feet  distant  therefrom,  he  stopped, 
and  something  was  said  between  the  two  men 
in  the  wagon  about  looking  out  for  a  train. 
At  that  point  they  could  not  see  to  the  north 


for  the  building,  but  they  beard  no  train,  and 
the  wagon  proceeded.  Hamners  sitting  on 
his  porch  says  he  saw  the  wagon  stop,  and 
he  heard  no  train.  Gaston  was  sitting  with 
plaintiff,  and  was  north  of  blm.  The  team 
was  going  in  a  slow  walk,  from  3  to  3^  miles 
per  hour.  As  they  passed  the  opening  be- 
tween the  restaurant  and  the  depot  plaintiff 
looked  through  there  to  the  north  and  saw  no 
train,  he  looked  to  the  south  and  saw  none, 
and,  not  hearing  or  seeing  any,  the  team  pro- 
ceeded on  its  way  past  the  depot  PlaintUTs 
testimony,  as  well  as  that  of  other  wit- 
nesses in  his  behalf,  is  that  the  curve  in  the 
track  and  the  depot  so  shuts  off  the  view  of 
a  train  approaching  from  the  north  that 
when  one  is  driving  in  a  wagon  the  horses 
will  be  on  the  track  before  the  driver  is  far 
enough  past  the  depot  to  see  north  along  the 
track  more  than  200  or  240  feet  Defend- 
ant's view  of  the  evidence  is  that  the  two  men 
in  the  wagon  had  an  agreement  that  Gaston 
would  look  to  the  north  and  plaintiff  would 
look  to  the  south,  and  that  plaintiff  trusted 
to  Gaston  doing  that  duty,  and  never  look- 
ed north  for  himself.  There  was  a  general 
understanding  to  this  effect,  and  yet  the 
evidence  shows  that  plaintiff  also  looked 
north  as  he  passed  the  open  space  between 
the  restaurant  and  the  depot,  and  also  after 
be  passed  the  depot  He  saw  the  train  when 
it  was  150  or  200  feet  away.  A  surveyor, 
placed  on  the  stand  by  defendant,  testified 
that  when  the  edge  of  the  depot  next  to  the 
track  was  reached,  one  could  see  283  feet 
down  the  track,  and  this  distance  would  in- 
crease as  one  approached  the  track;  that 
from  the  east  edge  of  the  restaurant  one  could 
see  down  the  track  441  feet,  and  from  the 
west  edge  of  the  depot  one  could  see  453  feet 
It  was  in  evidence  that  from  the  bead  of  the 
horses  back  to  the  driver's  seat  was  12  feet, 
and  that  from  the  east  edge  of  the  depot  to 
the  track  was  18'/io  feet  The  argument, 
therefore,  is  that  there  was  a  space  of  6 
feet  after  the  driver  passed  the  depot  in 
which,  bad  be  looked,  he  would  have  seen  ttae 
train  In  time  to  have  stopped  his  team  and 
avoided  the  collision.  If  plaintiff  was  guilty 
of  contributory  negligence  as  matter  of  law,, 
it  was  either  in  failing  to  see  the  train  as  he 
looked  north  through  the  opening  between 
the  restaurant  and  the  depot,  or  in  not  look- 
ing north  the  Instant  his  vision  reached 
past  the  depot,  or,  if  he  did  so  look,  in  not 
seeing  the  train  at  that  instant 

It  must  be  borne  in  mind  that  this  case  Is 
not  one  where  to  look  is  to  see  and  to  listen 
Is  to  bear.  If  the  train  was  at  the  place 
wherc)  It  could  have  been  seen  when  the  men 
looked  t>etween  the  restaurant  and  the  depot, 
then  for  them  to  look  was  to  see,  and  if  they 
looked,  they  must  be  held  to  have  seen.  And 
if  the  train  was  in  sight  as  the  men  emerged 
from  behind  the  depot  and  passed  over  the 
6  feet  of'  safety,  then  fOr  them  to  look  in 
that  instant  was  to  see,  and  if  they  did  not 
look,  or  looking,  did  not  see,  the  charge  of 
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negligence  might  well  lie.  For  although  6 
feet  Is  an  exceedingly  narrow  margin  upon 
which  to  require  men  to  act  in  order  to  ab- 
solve themselves  of  the  charge  of  negligence 
In  a.  matter  of  life  and  death,  and  although 
they  were  traveling  that  6  feet  at  the  rate 
of  S  or  S^  miles  per  hour,  yet  they  were 
driving  Into  what  might  be  termed  a  trap, 
and  must,  under  those  circumstances,  use 
every  precaution  that  an  ordinarily  prudent 
man  would  use,  acting  prudently,  even  to 
using  the  opportunity  afforded  by  that  small 
space  of  6  feet  So  that.  If  It  clearly  appears 
that  the  men  were  negligent  in  not  seeing 
the  train  I>etween  the  restaurant  tind  the  de- 
pot, or  were  negligent  in  not  seeing  the  train  In 
the  6  feet  of  space  beyond  the  depot,  we  are 
authorized  to  disturb  the  verdict  But  not 
unless  It  does  so  clearly  appear.  Now,  care- 
ful calculations  based  on  the  relative  speeds 
of  the  train  and  wagon  show  that  when 
the  men  looked  north  between  the  restaurant 
and  depot  the  train  was  not  in  sight  from 
that  point  Indeed  It  was  not  then  in  sight 
from  the  crossing  at  that  time.  Therefore 
,  the  men  were  not  negligent  In  falling  to  see 
it  then. 

*  Was  plaintiff  negligent  In  not  seeing  it 
as  he  passed  over  the  6  feet  beyond  the 
depot?  Defendant  says  be  did  not  look. 
Here  Is  the  testimony:  "Q.  Now,  how  far 
away  was  the  train  when  you  saw  it?  A. 
It  was  about  150  feet,  I  should  Judge,  maybe 
200.  Q.  Had  you  looked  up  the  track  before 
that,  towards  the  train?  A.  Yea,  sir.  Q. 
Did  you  see  the  train  then?  A.  No,  I  didn't 
Q.  You  didn't  seen  any  train?  A.  No,  sir. 
Q.  Did  you  listen  for  any  train?  A.  Yes, 
sir;  we  did.  Q.  Could  you  hear  any  coming? 
A.  No,  sir.  Q.  Did  you  hear  anything  that 
sounded  like  a  whistle  or  ringing  the  bell 
about  that  time?  A.  Not  until  we  got  right  on 
the  track;  then,  I  seen  the  train  coming.  That 
was  the  first  I  knew  there  was  a  train  there 
coming."  On  cross-examination  he  appears 
to  say  that  he  did  not  look  north  again  after 
passing  the  space  l>etween  the  restaurant  and 
depot,  but  It  Is  clear  he  was  talking  about 
what  they  were  doing  as  they  were  passing 
the  building,  for  he  testified:  "Q.  And  from 
that  time  on,  you  didn't  look  any  more  to 
the  north,  nor  to  the  south?  A.  Until  we 
got  to  where  we  could  see  something  on  the 
track.  You  see,  the  station  sets  right  up 
there ;  and,  04  toon  as  I  could  look  into  the 
track,  I  4,id,  and  happened  to  see  this  train. 
I  couldn't  hear  It;  and  the  horses  were  on 
the  track  before  I  could  see  the  train." 

In  fiddltlon  to  this,  Oaston,  plalntlfTs 
companion  In  the  wagon,  testified  that  as 
they  drove  past  the  depot  he  kept  looking 
for  a  train,  but  saw  none,  and  heard  none 
until  "we  were  right  up  on  the  track,"  when 
the  train  gave  two  short  whistles,  and  th^ 
bad  not  time  to  escape  before  they  were 
struck.  Now,  of  course,  plaintiff  could  not 
delegate  to  Gaston  the  duty  of  looking  north 
for  him.     Plalntifl  was  the  driver  and  In 


charge  of  the  wagon.  But  the  fact  that 
Gaston  looked  and  saw  no  train  anil  heard 
none,  whUe  they  were  in  the  six-feet  zone 
of  safety,  corroborates  plaintiff  that  at  that 
Instant  no  train  was  In  sight,  and  It  also 
t^ids  to  show  that  he  is  correct  when  he 
says  he  Idbked  and  saw  non&  It  also  tends 
to  show  that  no  train  was  there  as  they 
passed  the  six-foot  zone,  but  that  it  flashed 
into  view  as  they  entered  the  zone  of  dan- 
ger. It  tends  also  to  show  that  the  train's 
excessive  speed  enabled  It  to  round  the 
curve,  burst  Into  view  after  the  team  was 
on  the  track,  and  then  pounce  upon  them 
before  the  wagon  had  deared  the  rails. 
When  there  Is  room  for  this  view  of  the 
testimony  can  we  say  plaintiff  was  negli- 
gent as  matter  of  law?  We  think  not  The 
excessive  speed  of  the  train,  the  approadi 
of  which  was  without  warning,  could,  under 
these  circumstances,  catch  even  the  most 
wary.  These  men  stopped  before  they  came 
to  the  track  and  listened.  They  had  the 
question  of  a  train  In  mind.  They  looked 
and  listened,  and  neither  saw  nor  heard  one 
until  after  they  were  on  the  track,  and  even 
then  would  have  escaped  had  the  train  been 
running  at  a  less  rate  of  speed.  The  state- 
ment of  the  men  that  as  they  emerged  from 
behind  the  depot  they  looked  and  saw  no 
train ;  that  they  looked  again  and  there  wat 
a  train — is  not  barren  of  probative  value 
when  we  consider  the  limited  distance  In 
which  a  train  could  be  seen  and  the  high 
rate  of  speed  at  which  It  was  traveling.  It 
thus  was  possible  for  a  man  to  look,  and 
there  be  no  train  to  see ;  to  look  again,  and 
for  the  train  to  be  In  sight,  and  In  striking 
distance  before  he  could  get  his  wagon  off  the 
track.  These  circumstances  render  this  case 
different  from  the  case  of  Dyrcz  v.  Railroad, 
238  Mo.  33,  on  page  47,  141  S.  W.  861,  on 
page  866.  That  was  a  case  of  a  pedestrian 
who  In  broad  daylight  on  a  straight  and  un- 
obstructed track  stepped  In  front  of  an  en- 
gine, under  circumstances  where  If  he  look- 
ed he  would  have  seen,  and,  as  said  by  Judge 
Lamm,  "given  a  situation  where  to  look  Is 
to  see,  then  such  person  Is  conclusively  held 
to  see." 

Neither  Is  It  like  the  case  of  Burge  v.  Rail- 
way, 244  Mo.  76,  148  S.  W.  925,  for  In  that 
case  the  train  could  have  been  seen  by  the 
traveler  approaching  the  crossing  for  900  or 
1,000  feet  before  it  reached  the  point  of  col- 
lision. And  the  traveler  In  that  case  at- 
tempted to  cross  without  either  looking  or 
listening  when  to  have  done  either  would 
have  meant  safety.  In  the  case  of  Laun  v. 
St  Louis,  etc.,  Ry.,  216  Mo.  563,  116  S.  W. 
553,  the  person  crossing  the  track  could 
have  seen  the  train  for  a  quarter  of  a  mile 
away  and  coming  upon  a  straight  and  unob- 
structed track.  In  the  case  of  Stotler  v. 
Railroad,  204  Mo.  619,  103  S.  W.  1,  the  trav- 
eler drove  toward  the  crossing  In  a  trot  with 
an  unobstructed  view  down  a  straight  track 
for  more  tlian  a  mile,  and  went  upon  tlie 
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track  wltfaont  decreasing  her  speed  or  look- 
ing up  the  track  In  either  direction,  and  was 
struck  ]nst  as  her  buggy  got  on  the  track. 

It  is  unnecessary  to  analyze  cases  further. 
They  all  hold  tliat  a  railway  crossing  is  a 
place  of  danger,  that  one  approaching  It 
must  use  his  senses  and  be  on  the  lookout, 
and  that,  although  he  says  he  was  looking, 
yet  if  the  facts  are  such  that  had  he  looked 
be  could  have  seen  or  had  he  listened  he 
could  have  heard,  he  will  be  conclusively 
held  to  have  seen  or  beard;  and  in  such 
cases,  if  he  says  he  looked  and  listened, 
but  did  not  see  nor  bear,  his  statement  will 
not  carry  any  probative  force.  Under  the 
facts  of  this  case,  however,  there  Is  no  evi- 
dence to  controvert  the  testimony  that  the 
train  approached  without  noise  or  warning, 
and  none  to  show  that  plaintiff  did  not  look 
and  listen.  And  good  reason  is  shown  for 
the  men  not  seeing  the  train  when  they  did 
look  the  last  time  before  entering  upon  the 
Bone  of  danger. 

There  is  less  ground  for  holding  plaintiff 
guilty  of  negligence  as  matter  of  law  on  the 
second  ground  above  stated  than  on  the 
first  Of  course,  if  plaintiff  was  in  a  place 
of  safety  when  he  saw  the  train  and  attempt- 
ed to  beat  the  train  across,  he  should  be  de- 
nied recovery.  But  the  team  was  on  the 
track.  There  la  no  evidence  to  show  which 
would  have  taken  longer,  to  have  stopped  the 
team  and  backed  them  off  the  track,  or  to 
have  passed  them  hurriedly  over  as  plaintiff 
did.  The  plaintiff  had  about  three  seconds 
in  which  to  act  As  said  by  Judge  Graves  in 
Burge  T.  Railroad,  244  Mo.  76,  loc.  dt  102, 
148  S.  W.  925,  932:  "Human  beings  can't  work 
with  the  rapidity  of  electricity.  Thoughts 
must  be  gathered  and  nimble  fingers  and 
hands  put  in  motion.  Seconds  fleet  by.  They 
are  unlike  minutes." 

[4]  The  question  is  not  what  could  have 
been  done  as  determined  afterward  by  a  cool 
and  collected  person  upon  a  calm  review  of 
all  the  facts  and  circumstances,  but  wheth- 
er what  plaintiff  did  was  the  act  of  a  pru- 
dent man  at  that  time  and  under  the  peril 
of  the  situation  in  which  he  was  then  placed. 
He  had  no  time  to  deliberate.  He  had  to  act 
instantly.  The  team  was  going  forward. 
We  cannot  say  as  matter  of  law  he  was  neg- 
ligent because  he  did  not  attempt  to  stop 
and  back  off,  Instead  of  hurrying  across.  He 
could  not  be  charged  with  negligence  as  mat- 
ter of  law  if  he  attempted  to  escape  either 
way.  Having  no  time  to  deliberate,  the  fail- 
ure to  exercise  the  best  Judgment  possible  to 
be  reached  in  the  light  of  after  facts  can- 
not be  considered  contributory  negligence. 
Slaughter  v.  Met  St  By.  Co.,  116  Mo.  269, 
23  S.  W.  760;  Kleiber  v.  Peoples  By.  Co., 
107  Mo.  240,  17  S.  W.  946,  14  L.  R.  A.  613; 
Blschoff  V*' Peoples  Ry.  Co.,  121  Mo.  216,  25 
S.  W.  908. 

There  was  no  error  in  refusing  instructions 


Nob.  4  and  5.    They  were  fully  covered  by 
other  Instructions  given  in  defendant's  be- 
halt 
The  Judgment  Is  afiOrmed.  All  concur. 


PARR  V.  ILLINOIS  LIFE  INS.  CO. 
(No.  10,949.) 

(Kansas  City  Court  of  Appeals.     Missourf. 
April  6,  1914.) 

1.  Evidence  (|  121*)  —  Declabations  or 
Agent. 

Declarations  of  an  agent,  to  be  admissible 
against  the  principal,  must  be  made  in  doing  an 
act  within  tjie  scope  of  his  authority;  that  is, 
be  part  of  the  res  gests. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  a  303,  807-838,  1117,  1119;  Dec 
Dig.  8  121.«] 

2.  Evidence    (|   244*)  —  Dbciabatiions    or 

AOENT. 

Declarations  of  an  insurance  agent  that  he 
bad  collected  a  premium  of  P.,  made  after  he 
bad  done  so  ana  gone  away,'  are  inadmissible, 
though  made  to  neighbors,  while  he  was  in  the 
game  locality  and  engaged  in  collecting  pre- 
miums from,  others,  for  which  pnrjioBe  he  waa 
sent  on  the  trip  by  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Jf  916-936;   Dec.  Dig.  {  244.*]      , 

3.  Evidence    (|    244*)  —  Declarations    of 

AOENT. 

Declarations  of  an  buniranee  agent  after 
death  of  insured,  in  answer  to  inquiry  by  rel- 
atives,  that  bis  i>olicy  was  in  force  are  inadmis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  916-936;   Dec.  Dig.  t  244.*] 

4.  Appeai,  and  Ebbob  (§  1052*)— HABioxas 
Ebbob  — Aduission  of  Evidence  —  Othsb 
Evidence. 

Admission  of  declaratioiis  of  an  Insnranoa 
agent  that  insured  paid  him  a  premium  was  not 
cured  by  the  agent  Bubaequently  testifying  that 
the  premium  was  not  paid  by  him;  they  not 
having  been  offered  to  impeach  him,  because  of- 
fered before  be  testified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  (Jent  Dig.  »  4171-4177;  Dec  Dig.  f 
1052.*] 

5.  Evidence  ({  123*)  —  Deciabations  OT 
Agent. 

Though  insured  paid  the  premium  In  the 
afternoon,  the  declaration  of  the  insurance 
agent  to  insured  a  few  hours  later,  after  sup- 
per, when  they  were  talking  over  the  policy. 
This  pays  your  insurance  all  up,  and  you  won't 
have  to  bother  again  with  It  for  a  long  tjme," 
is  admissible,  as  being  part  of  the  same  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  {$  351-368;   Dec.  Dig.  {  123.*] 

6.  iNsimANCE  (J  186*)— Agents— CoiXECTiNO 
PBEMitnrs  Befobe  Due. 

An  insurance  agent  having  authority  to  col- 
lect from  insured  a  past  due  premium  and  take 
an  application  from  him  for  reinstatement  had 
authority  to  collect  from  him  another  premium 
due  in  a  few  days,  necessary  to  preserve  the 
insurance  nnder  the  reinstatement 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  tS  896-398;    Dec.  Dig.  t  186.*] 

7.  Evidence    (t    121*)  —  DECi.ABATioif8    or 

Agent. 

Declarations  of  an  insurance  agent  when 
persons  saw  insured  pay  him  Aoney,  and  the 
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agent  give  Um  a  receipt,  a  few  dajs  before  a 
premium^  was  due,  "That  will  carry  your  in- 
surance now  for  over  a  year,"  are  admissible, 
being  part  of  the  res  geste,  and  explanatory  of 
the  act. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  303,  307-338,  1117,  1119;  Dec. 
Dig.  I  121.»1 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty;  B.  B.  Porterfleld,  Judge.  ' 

Action  by  Rosa  T.  Parr  against  the  nUnols 
Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded  for  new  trial. 

Henry  W.  Price,  of  Chicago,  111.,  and 
Harkless  ft  Hlsted,  ol  Kansas  aty,  for  appel- 
lant Wade  &  Wade,  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  In  the  second  count  of  her 
petition,  plaintiff  sued  upon  a  policy  of  In- 
surance issued  by  defendant  to  Bllsha  V. 
Parr  for  $1,000,  payable  at  his  death  to 
plaintiff,  as  his  widow  and  beneficiary.  The 
annual  premium  thereon  was  $60.43,  and  was 
due  on  the  17th  of  June  of  each  year.  The 
first  premium  was  paid ;  the  second  premium 
fell  due  on  June  17,  1908.  The  Insured 
gave  his  note  to  defendant  for  this  premium. 
The  next  premium  would,  of  course,  become 
due  June  17,  1909.  A  short  time  before 
this  due  date  of  the  next  premium,  to  wit, 
about  May  17,  1909,  defendant  sent  its  agent 
out  to  the  insured's  place  of  residence  In 
Johnson  county,  Kan.,  to  collect  the  note  and 
to  attend  to  other  business  for  the  company 
In  that  community,  such  as  collecting  premi- 
ums, talking  applications  for  insurance,  appli- 
cations for  reinstatement,  etc 

It  is  the  contention  of  plaintiff  that  this 
agent  came  to  the  Insured's  house  twice  on 
that  trip,  once  on  May  17tb,  when  the  in- 
sured, by  eheek,  paid  the  note  given  for  the 
second  premium,  and  again  on  May  19,  1900, 
when  the  Insured  paid  him  in  etuh  the  third 
premium,  which  would  be  due  June  17,  1909. 
If  Parr  paid  this  third  premium  to  the 
agent,  then  his  Insurance  was  in  force  until 
June  17,  1910,  and  was  In  force  on  the  date 
of  Parr's  death,  which  occurred  June  13, 
1910.  Defendant  contends  that,  while  Parr 
paid  the  note  given  for  the  second  premium, 
yet  he  never  paid  the  third  premium  lu  cash 
or  In  any  other  manner,  and  that  the  policy 
had  lapsed  at  the  time  of  his  death.  The 
whole  contest  Is  over  the  alleged  payment  of 
''his  third  premium,  which  would  fall  due 
June  17,  1909.  The  defendant  insists  that  all 
the  testimony  Introduced  by  plaintiff  to 
prove  the  payment  of  said  premium  to  said 
agent  was  improper,  and  should  not  have 
been  admitted.  If  that  contention  is  true, 
then  there  is  no  other  testimony  In  the  case 
proving  such  payment,  and  plaintiff,  in  that 
event,  cannot  recover. 

The  court  refused  to  exclude  the  testimony 
objected  to,  and  submitted  to  the  jury  the 


issue  whether  or  not  the  premium  was  paid 
to  the  agent  The  Jury  found  for  plaintiff  for 
the  amount  due  on  the  policy,  and  defendant 
has  appealed. 

It  was  clearly  shown,  and  is  conceded,  that 
George  Withers  was  defendant's  agent,  sent 
for  the  purpose  of  collecting  premiums,  ob- 
taining applications  for  new  insurance,  ap- 
plications for  renewals,  and  other  business  of 
the  company  in  the  community  In  which  the 
Insured,  Parr,  lived.  There  was  evidence 
tending  to  show  that  on  the  17th  of  May,  1900, 
this  agent  collected  of  the  Insured,  Parr, 
the  note  given  for  the  second  premium,  and 
that  Parr  paid  this  note  by  check  of  that 
date  on  the  State  Bank  of  Stilwell,  E^an. 
At  that  time.  May  17,  1909,  the  third  premi- 
um was  nearly  due,  being  payable  on  June 
17th.  After  collecting  the  note,  the  agent 
went  about  the  neighborhood  attending  to 
the  business  of  the  company.  There  was  evi- 
dence tending  to  show  that  on  May  19th,  two 
days  after  collecting  the  note  for  the  second 
premlnm,  the  agent.  Withers,  returned  to 
Parr's  residence.  On  this  occasion  a  neigh- 
bor, James  B.  Kentch,  and  his  niece.  Miss 
Myrtle  Kentch,  were  present  Plaintiff  of- 
fered their  testimony  to  prove  that  Parr,  at 
this  time,  paid  the  third  premium  in  cash. 
Defendant  objected  to  their  testimony,  and 
now  claims  that  Its  admission  was  error. 

James  B.  Kentch  testified  that  he  was  at 
Mr.  Parr's  May  19,  1909,  fixing  the  date  by 
the  date  of  a  note  he  gave  next  day  to  the 
agent.  Withers,  at  StUwell  for  the  next  pre- 
mium due  on  his  policy.  He  says  that  the 
agent,  Withers,  and  the  Insured,  Mr.  Parr, 
were  present  After  testifying  to  some  re- 
marks made  which  are  not  pertinent  here, 
Mr.  Kentch  says  he  heard  Mr.  Parr  and  the 
agent.  Withers,  talking  about  Insurance  pre- 
miums; that  Mr.  Parr  said  he  had  paid  a 
premium,  and  Mr.  Withers  replied  to  Mr. 
Parr  that  he  had  paid  his  last  premium,  but 
that  another  would  be  due  soon;  that  Mr. 
Parr  said  he  knew  that,  and  remarked:  "I 
have  got  the  money  and  I  will  Just  pay  It;" 
that  thereupon  Mr.  Parr  took  a  roll  of  money 
In  bills  out  of  his  pocket,  and  paid  'Others 
some  amount  over  $50,  "and  Mr.  Withers 
wrote  something  on  a  receipt — looked  like  a 
receipt  book,  and  wrote  him  out  a  receipt  I 
suppose  It  was ;  I  don't  know  whether  It  was 
a  receipt  or  not,  but  I  did  not  see  that  But 
I  seen  him  writing  It  and  hand  It  to  Mr. 
Parr.  And  he  says.  That  will  carry  your  In- 
surance now  for  over  a  year.' "  Mr.  Kentch 
further  testified  that  Withers  put  the  money 
In  his  pocket,  and  that  no  check  was  asked 
for  or  given.  This  testimony  was  corroborat- 
ed by  Mr.  Kentch's  niece.  Miss  Myrtle 
Kentch,  a  young  lady  16  years  of  age,  who 
was  present  The  transaction  occurred  about 
3  or  4  o'clock  In  the  afternoon. 

There  was  also  offered  the  testimony  of 
plaintiff  herself,  Mrs.  Parr,  to  the  effect  that, 
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on  the  day  Kentch  and  his  niece  were  at  her 
husband's  farm,  Mr.  Parr  invited  the  agent, 
Withers,  to  stay  all  night ;  that  Withers  ac- 
cepted the  Invitation,  and  that  night  after 
supper,  while  she  was  attending  to  her  house- 
hold duties,  Withers  and  her  husband  got 
out  the  latter's  insurance  policy,  and  spent 
some  time  going  over  and  discussing  It  and 
other  insurance  papers  in  connection  with 
It;  that  she  did  not  know  what  feature  of 
it  they  were  discussing,  but  that,  when  With- 
ers had  finished  explaining  something  to  Mr. 
Parr  about  it  to  the  latter's  satisfaction,  Mr. 
Withers  remarked  to  her  husband:  "This 
pays  your  Insurance  all  up,  and  you  won't 
have  to  bother  with  It  any  more  for  a  long 
time." 

Plaintiff  then  offered  various  neighbors  of 
Mr.  Parr,  who  testified  that  Withers  thereaf- 
ter, and  while  still  in  the  community  on  that 
trip,  and  engaged  in  collecting  premiums  and 
other  business  of  the  company,  statea  to  them 
that  Mr.  Parr  had  paid  his  insurance  up  to 
the  year  1910,  which  meant,  of  course,  that 
the  premium  due  June  17,  1909,  had  been 
paid.  Plaintiff  also  offered  the  testimony  of 
Joseph  W.  Parr,  a  brother  of  the  insured, 
that  on  Jane  14,  1910,  three  days  after  bis 
brother's  death,  he  was  in  the  defendant's 
branch  otflee  in  Kansas  City  (its  head  office 
being  in  Chicago),  and  had  a  conversation 
with  Guy  Withers,  in  charge  thereof.  Poli- 
cies of  Insurance  Issued  by  defendant  were 
delivered  through  this  office,  and  It  attended 
to  the  business  of  collecting  premiums  due 
thereon.  Guy  Withers  was  a  brother  of 
George  Withers,  the  agent  who  is  alleged  to 
have  collected  the  third  premium  in  cash, 
and  both  offlced  at  the  same  place.  The  con- 
versation, above  referred  to,  between  Guy 
Withers  and  Joseph  W.  Parr  was  to  the  ef- 
fect that  he  (Joseph  W.  Parr)  inquired  of  Guy 
Withers  if  his  brother's  policy  was  in  force ; 
that  Withers  replied  he  believed  it  was,  and 
turned  to  the  lady  bookkeeper.  Miss  Bryan, 
and  asked  her  if  it  was.  He  was  not  allowed 
to  tell  what  Miss  Bryan's  reply  was.  But  he 
testified  that  Withers  went  to  Miss  Bryan 
and  talked  with  her,  and  then  returned  and 
said  to  Joseph  W.  Parr:  "Joe,  I  am  glad 
your  brother's  policy  is  in  force;  that  is  what 
life  insurance  companies  are  for.  I  am  glad 
of  it"  No  proof  was  made  showing  what 
authority  Guy  Withers  had  nor  what  particu- 
lar duties  he  bad  to  perform,  save  that  he 
was  agent  for  the  company. 

Defendant  objected  to  the  Introduction  of 
all  the  evidence  hereinabove  outlined,  but 
the  objection  was  overruled.  We  agree  with 
defendant  that  the  overruling  of  some  of 
these  objections  was  error,  but  we  do  not 
agree  with  the  view  that  all  of  such  evidence 
was  inadmissible,  and  that  plaintiff  had  no 
competent  evidence  upon  which  to  go  to  the 
Jury. 

[1]  The  rule  against  admitting  the  state- 
ments or  declarations  of  an  agent,  unless 
made  in  doing  an  act  within  the  scope  of  his 


authority,  ia  well  known.  The  difBcnlty  Is- 
in  making  an  application  of  the  rule.  The 
declarations  of  an  agent,  relied  upon  to  bind- 
the  principal,  rest  upon  a  different  footlng^ 
from  admissions  offered  to  bind  the  person 
making  the  admission.  Every  one  has  the 
legal  right  to  make  an  admission  against 
himself,  whether  true  or  not,  and  he  has  no 
rlghtr  to  complain  of  the  use  of  such  admis- 
sion as  binding  upon  him ;  but  he  ought  not 
to  be  held  responsible,  on  this  principle,  for 
admissions  made  against  him  by  an  agents 
unless  those  admissions  or  declarations  are 
made  as  a  part  of  the  very  work  or  business 
he  is  doing  or  transacting  under  authority  of 
his  principal.  Hannay  v.  Stewart,  6  Watts 
(Pa.)  487.  In  such  case  they  are  not  admis- 
sible upon  the  theory  that  they  are  admis- 
sions made  by  the  prtncipal  through  his 
agent,  but  on  the  theory  that  they  are  a  part 
of  the  act  done  by  the  agent  in  behalf  of  bis 
principal,  and  explain  or  determine  the  qual- 
ity of  that  act,  and  are  therefore  as  binding 
on  the  principal  as  the  act  itself.  In  other 
words,  they  are  admissible  because  they  are 
a  part  of  what  the  courts  (for  want  of  a  bet- 
ter term)  call  the  res  gestae ;  1.  e.,  the  things 
done  or  the  transaction  carried  out,  and  to 
which  the  admissions  relate.  McDermott  v. 
Railroad,  73  Mo.  510,  loc.  dt.  619,  39  Ana. 
Rep.  526;  Atkinson  v.  American  School  of 
Osteopathy,  240  Mo.  338,  144  S.  W.  816;  Car- 
son V.  St  Joseph  Stockyards  Co.,  167  Mo. 
App.  443,  161  S.  W.  752. 

[2-4]  Applying  this  role  to  the  case  at  bar, 
the  evidence  of  the  declarations  by  George 
Withers  to  the  various  neighbors  and  others 
who  testified  to  them,  made  after  the  trans- 
action with  Parr  was  over,  were  not  admissi- 
ble as  admissions  against  the  defendant  The 
fftct  that  the  declarations  of  the  agent  were 
made  whUe  he  was  yet  in  that  locality  and 
engaged  In  collecting  premiums  from  others, 
for  which  purpose  he  was  sent  on  that  trip 
by  the  company,  does  not  affect  the  matter. 
The  declaration,  to  be  admissible,  must  be  a 
part  of  the  transaction  to  which  it  related. 
For  the  same  reason,  the  declarations  made 
by  Guy  Withers  in  the  office  at  Kansas  City 
were  not  admissible.  It  is  true  George  With- 
ers denied  that  the  money  for  the  third 
premium  was  paid  him,  but  this  did  not  cure 
the  error;  nor  were  the  admissions  made 
by  him  to  the  neighbors,  offered  for  the  pur- 
pose of  contradicting  or  impeaching  his  tes- 
timony that  he  never  received  the  money, 
since  the  declarations  were  offered  in  evi- 
dence before  he  testified. 

[S]  But  we  do  not  agree  with  defendant 
that  the  evidence  of  plaintiff  as  to  the  dec- 
laration made  by  George  Withers  to  her  hus- 
band, the  Insured,  that  night  after  supper 
was  inadmissible.  Her  testimony  is  that  the 
two  men  were  talking  over  the  policy  now  in 
suit  and  had  it  and  the  other  papers  in  con- 
nection therewith  before  them;  that,  as 
they '  were  concluding  the   transaction,   the 
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agent  remarked  to  Mr.  Parr:  "This  pays 
roar  Insurance  all  up,  and  yon  won't  have  to 
bother  with  it  any  more  for  a  long  time." 
It  is  true  Mrs.  Parr  does  not  know  what  it 
was  they  were  discussing  about  the  policy, 
but  there  is  room  for  the  inference  that  it 
was  in  reference  to  the  premium  due  from 
the  insured  and  the  amount  thereof  and  the 
effect  of  the  payment  made  by  him  and 
whether  it  was  correct  or  not  It  is  true  Mr. 
Parr  had,  according  to  plaintiff's  witnesses 
James  and  Myrtle  Kentch,  paid  the  premium 
about  4  o'clock  that  afternoon,  and  that  par- 
ticular part  of  the  transaction  could,  in  a 
sense,  be  said  to  have  ended.  But  there  was 
nothing  to  prevent  th^  agent  and  Mr.  Parr 
from  reopening  the  transaction  or  to  take  it 
np  again  where  it  ^as  left  off  when  the  mon- 
ey was  paid.  If,  after  the  money  was 
paid,  there  was  something  about  the 
transaction  which  Mr.  Parr  wanted  to  dear 
op,  or  make  sure  of,  or  inquire  about,  it 
was  still  as  much  a  part  of  the  agent's  busi- 
ness to  explain  It  and  answer  all  reasonable 
inquiries  in  relation  thereto  as  it  was  to 
receive  the  money ;  and  It  would  be  a  part 
of  the  same  transaction,  too.  The  fact  that 
a  few  hours  intervened  between  the  two  parts 
of  the  same  transaction  would  not  matter.  1 
Greenleaf  on  Ev.,  pp.  141,  142;  Mechem  on 
Agency,  §  715.  The  evidence  was  therefore 
properly  admitted. 

[I]  It  will  not  do  to  say  that  Withers  had 
no  authority  to  collect  premiums  not  yet  due. 
He  was  collecting  premiums  due  and  not  yet 
due,  and  admits  that  he  tried  to  collect  the 
one  not  yet  due  from  Parr.  This  one  was 
due  in  a  few  days,  and  Withers  was  there 
collecting  premiums  and  taking  applications 
and  securing  reinstatements  or  applications 
therefor,  which  were  afterwards  ratified  and 
confirmed  by  the  company.  It  is  true,  by  the 
terms  of  Parr's  note  for  the  second  premium, 
the  policy  lapsed  if  the  note  was  not  paid  at 
maturity.  This  note  fell  due  in  October,  and 
was  not  paid  until  May  following,  but  the 
company  accepted  from  Parr  an  application 
for  reinstatement,  obtained  by  Withers  when 
the  note  was  paid,  and  ratified  and  approved 
Withers'  act  by  formally  reinstating  Parr, 
thus  waiving  the  effect  of  not  paying  the  note 
at  maturity.  If  Withers  had  authority  to 
collect  the  note  and  to  take  from  Parr  an 
application  to  be  reinstated  the  same  as  if 
the  note  had  been  paid  when  due,  then  cer- 
tainly he  had  authority  to  collect  the  premi- 
um (which  was  almost  due)  necessary  to  pre- 
serve the  Insurance  in  force  under  the  rein- 
statement Withers  was  a  brother  of  Guy 
Withers,  in  charge  of  the  defendant's  office 
or  branch  agency  in  Kansas  City.  Both 
George  and  Guy  Withers  were  In  that  office, 
and  Parr  knew  that  And  the  evidence  was 
tliat  premiums  on  policies  delivered  by  that 
office  were  collected  by  and  sent  to  that  office. 
Certainly  Parr  had  a  right  to  infer  that,  as 


George  Withers  had  a  right  to  collect  past- 
due  premiums  and  to  take  applications  for 
new  Insurance  and  for  reinstatements,  he 
had  authority  to  collect  a  premium,  although 
not  due  for  a  few  days.  The  payment  of  a 
premium  is  usually  made  before  it  becomes 
due,  and  is  on  a  different  basis  from  a  pay- 
ment made  on  a  note  before  It  falls  due. 

[7]  The  evidence  of  James  Kentch  and  his 
niece  as  to  the  actual  payment  of  the  cash 
by  Parr  to  the  agent.  Withers,  was  admissi- 
ble, since  it  was  testimony  of  an  act  done  by 
the  agent  in  performing  the  very  transaction 
in  controversy.  And  their  evidence  as  to  the 
declaration  of 'the  agent,  made  at  the  time  of 
receiving  the  money,  was  also  admissible, 
since  the  declaration  was  a  part  of  the  res 
gestse,  and  was  explanatory  of  the  act 

The  case,  therefore,  must  not  be  reversed 
outright,  but  must  be  reversed  and  remanded 
for  a  new  trial. 

It  ifi  so  ordered.    All  concur. 


PBIDEMORB  V.  FIFE  et  aL     (No.  10,850.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  6,  1914.) 

1.  Abpeal  and  Ebbor  (I  1016*)— Rxvnw— 
Gbant  of  New  Tbiai.. 

The  granting  of  a  new  trial  on  the  ground 
that  the. verdict  was  against  the  weight  of  the 
evidence  will  not  be  disturbed  on  appeal,  if 
there  is  any  substantial  evidence  in  favor  of  the 
party  obtaining  it. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3860-3876;  Dec.  Dig.  { 
1015.*] 

2.  Action  (\  47*)— Joindse  of  Causes. 

A  plaintiff  should  not  in  one  petition  join 
two  counts,  one  ex  contractu  for  breach  of  war- 
ranty and  the  other  ex  delicto  for  fraud  and  de- 
ceit in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  if  460,  470,  472-489;  Dec  Dig.  \  47.*] 

8.  Tbial  (S  830*)— Vkbdiot. 

Where  there  were  two  counts  in  a  petition, 
one  stating  a  cause  of  action  ex  contracta  for 
breach  of  warranty  and  the  other  ex  delicto  for 
fraud  and  deceit  in  the  side,  a  general  verdict 
for  plaintiff  is  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  777-781% ;  Dec.  Dig.  \  330.*] 

Appeal  from  Circuit  Conrt  Howard  Coun- 
ty;   Alex.  H.  Waller,  Judge. 

Action  by  Marshal  Pridemore  against  Leon 
F.  Fife  and  others.  Prom  an  ordfer  grant- 
ing defendants  a  new  trial  after  a  verdict 
for  plaintiff,  plaintiff  appeals.     Affirmed. 

Frank  Sheetz,  of  Chilllcothe,  and  A.  W. 
Walker  and  R.  M.  Bagby,  both  of  Fayette, 
for  appellant  Samuel  C.  Major,  of  Fay- 
ette, and  J.  H.  Denny,  of  Buffalo,  N.  Y.,  for 
respondents. 

ELLISON,  P.  J.  Plaintiff  purchased  a 
Jack  from  defendants  for  breeding  purpos- 
es, for  which  he  claims  the  Jack  was  unfitted 
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.and  worthless.  He  brought  this  action  by 
petition  In  two  counts,  the  first  on  a  war- 
ranty and  the  second  on  a  charge  of  fraud 
and  deceit  There  was  a  general  verdict  for 
plaintiff  In  the  trial  court,  without  naming 
upon. which  count  It  was  found.  Afterwards, 
on  defendant's  motion,  a  new  trial  was  grant- 
ed; several  reasons  being  assigned  therefor 
by  the  court  PlalnttfF  appealed  from  that 
order. 

[1]  Among  other  reasons  as  to  the  first 
count,  the  count  stated  that  the  verdict  was 
against  the  weight  of  the  evidence.  When 
such  reason  Is  given,  the  rule  is  that  the  ac- 
tion by  the  court  will  not  be  disturbed  on 
appeal.  If  there  Is  any  substantial  evidence 
in  favor  of  the  party  obtaining  the  new  trial, 
or,  expressed  differently,  where  there  is  any 
substantial  evidence  against  the  verdict 
Karnes  v.  Winn,  126  Mo.  App.  712,  105  8.  W. 
1098;  Van  Hoose  v.  Machinery  Co.,  169  Mo. 
App.  64,  154  S.  W.  165;  Cunningham  v.  At- 
terbury,  163  Mo.  App.  594,  147  S.  W.  495.  So 
therefore,  looking  alone  to  the  first  couut,  the 
court's  order  cannot  be  disturbed. 

[2]  At  the  close  of  the  evidence,  defend- 
ant endeavored  to  have  the  court  require 
plaintiff  to  elect  on  which  count  he  would 
go  to  the  jury.  The  court  refused  the  re- 
quest, and,  as  above  stated,  a  general  verdict 
followed,  and  this  the  court  assigned  as  an 
error  and  one  of  the  causes  for  a  new  trial. 
One  count  was  ex  contractu  on  the  warranty, 
while  the  other  was  ex  delicto  on  the  fraud 
and  deceit  They  should  not  have  been  Join- 
ed in  same  i>etltlon.  Jamison  v.  Gopher,  35 
Mo.  483;  Scott  v.  Taylor,  231  Mo.  654,  132 
S.  W.  1149.  Plaintiff  seeks  to  discredit  the 
authority  of  these  cases  by  the  statement 
that  the  first  was  dictum  and  the  last  was 
merely  the  view  of  one  Judge;  the  other 
members  of  the  court  refusing  to  concur.  If 
the  first  case  was  dictum,  it  Is  supported 
by  the  last;  and  we  do  not  find  the  last  to 
be  questioned  by  any  member  of  the  court 
There  was  a  separate  opinion  In  the  case, 
but,  save  in  a  respect  not  Involved  here,  the 
latter  opinion  expressly  approved  the  first. 

[3]  It  follows  also  that  a  general  verdict 
could  not  be  had  in  such  state  of  the  plead- 
ings. Sain  V.  Rooney,  125  Mo.  App.  176,  184, 
101  S.  W.  1127. 

The  foregoing  results  In  an  affirmance  of 
the  court's  order,  regardless  ot  the  lengthy 
discussion  of  other  matters  connected  with 
the  trial.  At  another  trial,  which  will  be  on 
one. count  to  the  exclusion  of  the  other,  the 
case  will  not  take  so  wide  a  range,  many 
less  instructions  will  be  necessary,  and  many 
of  the  suggestions  by  either  party  will  not 
arise.  In  view  of  this,  we  have  refrained 
from  discussing  many  points  made,  since  we 
cannot  know  which  count  may  be  selected  for 
trial,  nor  In  what  way  the  evidence  may 
vary. 

The  Judgment  is  affirmed.    All  concur. 


ALEXANDER  v.  MISSOURI  PAO.  RT.  OO. 

(No.  10,774.) 

(Kansas  (>ity  Court  of  Appeals.     Missouri. 
March  2,  1914.     Rehearing  De- 
nied April  6,  1914.) 

1.  RAiutoADs  (i  415*)— Injueibs  to  Animals 
ON  Tracks— Lookout. 

A  railroad  company's  servants  mast  look 
out  for  animals,  not  only  at  public  and  private 
road  crossings,  but  farm  crossing,  though  they 
are  not  required  to  look  out  for  stock  at  any 
other  place  on  the  right  of  way. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Ont  Dig.  {§  1476-1482;   Dec.  Dig.  g  415. 'l 

2.  Raiiaoaos  (I  415*)— Injueieb  to  Anikais 
ON  Tracks— "Negliqence." 

"Negligence"  is  the  failure  to  use  ordinary 
care  toward  a  person  to  whom  the  defendant 
owes  the  duty  of  observing  oj'dinary  care,  and  so, 
where  the  mules  which  plaintiff  was  driving 
across  a  faroi  crossing  ran  down  the  track,  and 
upon  running  back  were  killed  at  the  crossing, 
the  railroad  company  was  not  guilty  of  negli- 
gence, unless  its  servants  might  have  seen  the 
animals  in  time  to  have  avoided  the  injury  had 
they  been  maintaining  a  lookout  for  stock  on 
the  crossing,  for  a  railroad  company  is  not 
bound  to  mamtaln  a  lookout  for  stock  at  places 
Other  than  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {S  1476-1482 ;  Dec.  Dig.  g  415.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763;    voL  8,  pp.  7729-77310 

3.  Railboadb  (t  446*)— Injuries  to  Anikals 
ON  Tracks— JXJBT  Question. 

In  an  action  for  the  killing  of  mules  at  a 
farm  crossing,  the  question  of  the  plaintiff's 
contributory  negligence  in  driving  the  mules, 
instead  of  leading  them,  across,  and  of  the  rail- 
road company's  negligence  in  failing  to  discover 
them,  held  under  the  evidence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  gg  1627-1641;  Dec.  Dig.  g  446.*] 

4.  RaIIAOADS  (g  442*)— INJUBIKS  TO  ARIHALS 

ok  Track— Neoligbncb. 

Evidence  that  plaintiff,  whose  mules  were 
killed  by  defendant's  train  at  his  farm  crossing, 
knew  the  time  of  the  train,  and  that  it  had  not 
passed,  is  admissible  on  the  question  of  his 
negligence  in  driving  mules,  instead  of  leading 
them,  across. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  1596-1607;  Dec.  Dig.  g  442.*] 

5.  Trial  (g  251*)— Instructions— Conforso- 
TT  to  Pukadingb. 

In  an  action  for  the  value  of  mules  killed  on 
a  railroad  track,  grounds  of  negligence  not 
pleaded  cannot  be  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  587-595 ;   Dec.  Dig.  g  251.*] 

6.  Raileoaob  (gg  415,  442*)  —  Injuries  to 
ANIUAIA  on  'rRACKS— BvinENOB— Admissi- 
bilitt. 

In  an  action  for  the  value  of  mules  run 
down  at  a  farm  crossing,  evidence  that  no 
whistle  was  sounded  is  inadmissible;  the  rail- 
road company  not  being  bound  to  whistle  for 
farm  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  1476-1482,  1596-1607;  Dec.  Dig. 
gg  415,  442.*] 

7.  Appeal  and  Ebror  (g  1050*)- Review- 
Prejudicial  Ebror. 

In  an  action  for  mules  killed  at  a  farm 
crossing,  the  erroneous  admission  of  evidence 
that  no  whistle  was  sounded  is  prejudicial, 
where  It  could  have  been  found  that,  had  the 
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whistle  been  sonnded,  plaintiffs  hired  man 
wonld  have  driven  the  mules  away  before  they 
bad  been  struck,  or  they  would  have  been  scared 
away,  for  railroad  companies  are  not  bound  to 
whistle  for  farm  crossings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Di«.  S|  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  J  105O.»] 

Appeal  from  C^rcnlt  Court,  Jackson  County. 

Action  by  James  Alexander  against  tbe 
Missouri  Padflc  Hallway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

B.  J.  White,  of  Kansas  (Sty,  for  appellant 
Jobn  6.  Paston,  of  Independence,  for  re- 
spondent. 

ELLISON,  P.  J.  Plaintiff  owned  a  farm 
through  which  defendant's  railway  ran.  The 
track  was  fenced,  but  a  farm  crossing,  with 
gates  on  either  side,  had  been  established. 
Plaintiff  was  attempting  to  drive  four  mules 
over  this  crossing,  when  two  of  them  were 
killed  by  one  of  defendant's  trains.  He 
charged  the  killing  as  being  the  result  of 
defendant's  negligence,  and  recovered  judg- 
ment in  the  drcnlt  court 

It  appears  that  plaintiff,  desiring  to  take 
his  mules  from  one  part  of  his  farm  to  pas- 
ture at  another  part,  opened  the  two  gates 
at  the  crossing  and  drove  his  mules  in,  when 
they  ran  down  the  right  of  way  between  the 
fences,  150  yards  or  more.  He  succeeded  in 
turning  them  back  to  the  crossing,  when  two 
went  out  the  gate  and  two  stopped  within 
the  gates,  so  close  to  the  track  as  to  be  struck 
by  a  passing  train. 

[1]  The  tri,al  was  directed,  over  defendant's 
protest,  to  proceed  upon  the  theory  that  it  Is 
the  duty  of  railway  servants  in  charge  of 
the  engine  to  be  on  the  lookout  for  animals 
at  farm  crossings,  and  an  instruction  (No.  2) 
was  given  for  plaintiff,  authorizing  a  verdict 
for  him  even  If  such  servants  did  not  see 
the  animals,  If  they  might  have  seen  them, 
in  the  exercise  of  ordinary  care,  had  they 
been  on  the  lookout.  It  is  the  law  in  this 
state  that  it  Is  the  duty  of  a  railway  com- 
pany's servants  to  be  on  the  lookout  for  ani- 
mals at  both  public  and  private  road  cross- 
ings. But  a  private  road  in  this  state  Is  a 
statutory  road,  well  understood.  It  is  not  the 
farm  crossing  in  fields  where  the  railway 
track  is  fenced.  It  has  ever  been  the  rule  that 
railway  servants  are  not  required  to  be  on  the 
lookout  for  stock  on  the  track  when  passing 
tlirough  inclosed  fields  where  the  track  is 
fenced  on  both  sides.  Buckman  v.  Railway 
Co.,  83  Mo.  App.  129;  Jewett  y.  By.  Co.,  38 
Mo.  App.  48;  Hill  v.  Ry.  Co.,  66  Mo.  App. 
184,  189.  If  any  exception  existed  as  to  the 
crossings  in  such  inclosures  it  would  seem  it 
should  have  been  mentioned.  The  case  of 
HUl  V.  Railway  Co.,  49  Mo.  App.  520;  Id., 
121  Mo.  477,  26  S.  W.  576,  did  not  Involve  In- 
closed fields  or  farm  crossings,  as  will  be 
seen  by  reading  the  petition  set  out  by  Judge 
Thompson,  and  the  statement  of  Judge  Rom- 


bauer  in  same  case  (66  Mo.  App.  loc.  dt  186, 
187),  and  we  have  not  been  able  to  under- 
stand why  it  should  have  been  considered  by 
the  former  judge  to  be  in  conflict  with  Hoff- 
man V.  Ry.  Co.,  24  Mo.  App.  546 ;  or  how  he 
could  have  considered  that  the  latter  case 
was  in  conflict  with  Kendig  v.  Ry.  Co.,  79 
Mo.  208,  a  case  not  involving  the  same  ques- 
tion. 

But  we  need  not  decide  this  case  on  the 
foregoing  suggestions,  for,  let  them  be  as 
they  may,  and  even  though  It  may  not  be 
the  duty  of  a  railway  company  to  give  warn- 
ing of  the  approach  of  its  train  at  a  farm 
crossing  (Maxey  v.  Ry.  Co.,  113  Mo.  1,  20  S. 
W.  654)  still  we  may  assume  that,  as  the  ad- 
jacent owner  has  a  right  to  use,  and  must 
be  expected  to  use,  and  Is  not  a  trespasser 
in  using,'  the  farm  crossing  which  has  been 
put  in  for  his  convenience,  the  railway  serv- 
ants in  charge  of  its  engine  ought  to  be  re- 
quired to  be  on  the  lookout  for  him  (Bishop 
V.  Ry.  Co.,  4  N.  D.  536,  62  N.  W.  605 ;  Railway 
V.  Conlon,  9  Kan.  App.  116,  57  Pae.  1063). 
But  with  this  assumption  it  does  not  follow 
that  the  owner  should  recover  in  all  cases. 
The  railway  servants,  though  required  to  be 
on  the  lookout  when  approaching  farm  cross- 
ings, should  not  be  required  to  look  out  for 
stock  at  any  other  place  on  the  right  of  way 
between  its  fences  than  at  the  crossing.  Nor 
should  the  company  be  held  for  the  conse- 
quences of  the  owner's  negligence  (if  found  to 
be  negligence)  in  turning  his  stock,  uncon- 
trolled, into  the  right  of  way,  and  permitting 
It  to  run  off  down  the  track.  They  were  not 
under  any  duty  to  anticipate  such  condition 
and  to  be  on  the  lookout  for  it 

[2-4]  But  In  this  case  the  mules  had  re- 
turned to  the  crossing  and  when  killed  were 
at  a  place  where  defendant's  servants  should 
have  been  on  the  lookout  Undoubtedly,  If 
the  animals  had  not  run  down  the  track,  and 
had  been  killed  as  they  were  being  driven 
from  gate  to  gate,  defendant  would  have 
been  liable.  But  in  view  of  the  manner  in 
which  plaintiff  attempted  to  cposs.  Including 
the  escape  of  tils  mules,  was  defendant  neg- 
ligent in  failing  to  be  on  the  lookout?  In 
other  words,  did  defendant  owe  to  Mm  a  duty 
to  be  on  the  lookout,  even  if  they  did  get 
back  to  the  crossing  before  being  struck? 
Though  It  may  be  correctly  stated  that  cer- 
tain aet,«i  or  omissions,  are.  In  general,  neg- 
ligence, yet  these  acts  are  not  actionable  neg- 
ligence In  favor  of  any  one  to  whom  no  duty 
is  owing.  "Where  there  la  no  duty,  there  can 
be  no  actionable  negligence."  Coin  v.  Lounge 
Co.,  222  Mo.  loc.  dt  507,  121  S.  W.  6,  25  L. 
R  A.  (N.  S.)  1179,  17  Ann.  Cas.  888.  "Ac- 
tionable negligence  consists  in  the  neglect  of 
the  use  of  ordinary  care  or  skill  toward  a 
person  to  whom  the  defendant  owes  the  duty 
of  observing  ordinary  care  and  skill,  by 
which  neglect  the  plaintiff,  without  contribu- 
tory negligence  on  his  part,  has  suffered  In- 
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Jary  to  his  person  or  property."  Wencker  v. 
M.,  K.  &  T.  Ry.  Ca,  169  Mo.  loc.  dt  698, 
70  8.  W.  145 ;  Troth  v.  Norcross,  111  Mo.  loc. 
dt  636,  20  S.  W.  297 ;  Hufft  v.  Railroad,  222 
Mo.  286,  299,  121  S.  W.  120.  "Negligence  has 
been  defined  to  be  a  failure  of  duty."  Book- 
er T.  Railroad,  144  Mo.  App.  loc.  dt  286,  128 
8.  W.  1016.  "  'Negligence'  is  a  relative  term, 
and,  in  order  to  show  one  guilty  of  actionable 
negligence,  it  must  first  be  shown  that  he 
owed  some  duty  to  another  which  he  has 
failed  to  perform,  and  that  bis  failure  result- 
ed in  Injury  to  the  other."  Creason  v.  Rail- 
road, 149  Mo.  App.  loc.  dt  228, 130  S.  W.  447. 

It  is  our  opinion  that  if  plaintiff  was  guilty 
of  negligence  In  the  manner  of  his  effort  to 
take  bis  mules  through,  or  over,  the  cross- 
ing, and  that  negligence  was  the  direct  cause 
of  their  being  in  this  dangerous  position, 
there  was  no  duty  owing  to  him  unless  de- 
fendant's servants  in  charge  of  the  engine 
saw  them,  or  might  have  seen  them  if  they 
had  been  on  the  lookout,  in  time  to  have 
avoided  the  collision;  and  these  are  ques- 
tions of  fact  for  the  Jury.  In  this  connection. 
If  plaintiff  knew  of  the  time  this  train  was 
due  to  pass  and  that  it  had  not  jpassed,  it  is 
a  drcumstance  to  weigh  with  the  others  con- 
cerning the  manner  in  which  he  attempted 
to  get  the  mules  over. 

, '  [6]  What  we  have  written  will  dispense 
with  notice  of  much  that  is  said  for  and 
against  the  court's  action  on  the  instructions 
for  either  party.  PlaintifTs  second  instruc- 
tion contains  error  in  submitting  -  as  a  part 
of  his  case  whether  defendant's  servants 
"could  have  seen  the  mules  running  in  front 
of  its  train,  or  standing  at  said  private  cross- 
ing so  near  the  track  as  to  be  in  the  way 
of  the  train,"  etc.  The  first  clause  of  this 
quotation  was  not  alleged  in  the  petition,  and 
therefore  is  not  a  ground  of  negligence  charg- 
ed, and  should  be  omitted  at  another  trial. 

[1, 7]  There  was  error  In  the  admission  of 
«vldence  over  defendant's  protest  that  no 
whistle  was  sounded  for  this  crossing.  Under 
the  drcumstances  of  this  case  that  was  a 
serious  and  substantial  error,  the  Jury  in  all 
probability  giving  it  much  weight  in  arriv- 
ing at  the  verdict  They  must  have  consid- 
ered that  defendant  violated  its  duty  in  not 
whistling,  whereas  the  statute  does  not  re- 
quire it  Maxey  v.  Railroad,  113  Mo.  1,  20 
S.  W.  654.  Besides  the  prejudice  to  defend- 
ant's case  naturally  exdted  by  such  sup- 
posed dereliction,  the  Jury,  in  the  spedal 
drcumstances  developed  in  evidence,  could 
well  have  said  that,  if  the  whistle  had  been 
sounded)  plaintiff's  hired  man  would  have 
become  aware  of  the  train's  approach,  and 
would  have  driven  the  mules  away  before 
they  were  struck,  or  that  the  sound  of  the 
whistle  itself  might  have  caused  them  to 
move  away. 

The  Judgment  is  reversed  and  the  cause  re- 
manded.   All  concur. 


STENSON   T.  LANCASTER.      (No.  11,073.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  6,  1014.) 

1.  Rkplbvin  (§  68*)— AujEOATiORS  OF  Peti- 
tion—Interest iv  Pbopebtt. 

A  petition  in  replevin  did  not  state  a  cause 
of  action,  where  It  did  not  allege  that  plaintiff 
had  any  interest  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ||  211-214 ;   Dec.  Dig.  S  6&*] 

2.  Replevin    ({  68*)— Amxndiixnt  or  Pnn- 

TION. 

A  petition  in  replevin,  which  was  defec- 
tive for  not  alleging  that  plaintiff  had  any  inter- 
est in  the  property,  could  be  amended. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  H  251-256 ;    Dec  Dig.  i  68.*] 

3.  Husband  and  Wive  (|  21*)— Aosnct  fok 
Wife. 

A  husband  may  be  bis  wife's  agent  if  he  is 
not  attempting  to  obtain  her  property  for  him- 
self, and  his  authority  need  not  be  in  writing. 
W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  §i  139,  141 ;   Dec  Dig.  |  21.*] 

4.  Pbincipai.  and  Agent  ({  22*)— Dbclaba- 
TiONS  OF  Agent— Proof  of  Aoenct. 

After  a  prima  facie  showing  of  agency  is 
made,  the  agent's  own  acts  and  declarations  are 
admissible  to  prove  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  40 ;   Dec  Dig.  $  22.*] 

5.  Principai.  and  Agent   ({  189*)— Ratifi- 

OATION— PUSADING. 

Ratification  of  an  alleged  agent's  acts  most 
be  pleaded  in  order  to  be  shown. 

[Ed.  Note.— For  other  cases,  see  Principai  azxf 
Agent  Cent  Dig.  H  713^717;  Dec  Dig.  S 
189.*] 

6.  TaovKS   AND    Conversion    ({    48*)— Evi- 
dence OF  Conversion. 

The  mere  fact  that  a  husband  accepted  a 
check  in  his  own  name  belonging  to  bis  wife  was 
not  conclusive  evidence  that  he  was  eoavertine 
the  money  to  his  own  use. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  232-244;  Dec  Dig. 
I  40.*] 

7.  Husband  and  Wife  (J  235*>— Ratifica- 
tion OF  Aoenct— Agbnct  bt  Hitsband. 

An  instruction  on  a  wife's  ratification  of 
acts  of  her  husband,  done  as  her  agent  should 
require  clear  proof  of  the  ratification  by  such  a 
preponderance  of  the  evidence  as  to  convince 
the  jury  of  ratification  after  cossidering  the 
evidence  in  view  of  the  relationship  of  huslMUid 
and  wife,  and  the  jury  should  be  cautioned  to 
consider  that  relatioi»hip  in  determining  the 
question. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  C<>nt  Dig.  {{  589,  849-852.  982;  Dec. 
Dig.  I  235.*] 

8.  Replevin  (J  71*)- ACTioR-rOoNDinoK  lo 
Recovbb. 

Evidence  was  admissible  in  replevin  that 
the  property  was  incumbered  by  a  lien  claim 
which  defendant  was  compelled  to  discharge  in 
order  to  get  possession,  providing  the  answer  al- 
leged sacu  claim  and  its  payment. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  §i  285-291;   Dec.  Dig.  t  71.*] 

Appeal  from  Circuit  Court,  Linn  County; 
Fred  Lamb,  Judge. 

Action  by  Pearl  Stenson  against  Sylvia 
Lancaster.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 
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C.  M.  Kendrlck,  of  Marcellne,  for  appel- 
lant Bresnehen  &  West,  of  Brookfleld,  and 
B.  L.  WUte,  of  Marcellne,  for  respondent. 

ELLISON,  P.  J.  Plalntirs  action  Is  i«- 
plevln  begun  in  the  drcnlt  court  of  Linn 
county,  for  the  possession  of  an  automobUe. 
She  recovered  judgment  in  that  court 

Much  of  plaintiff's  statement  of  the  case 
Is  a  fair  history  of  the  way  In  which  this 
controversy  arose,  and  we  reproduce  it  sub- 
stantially: 

Some  time  In  the  summer  of  1912  "the 
MarceUne  Mirror,"  a  weekly  newspaper  then 
published  In  Marcellne,  Mo.,  for  the  purpose 
of   Increasing   It's   circulation,   Inaugurated 
what  was  commonly  known  as  an  "automo- 
bile contest"  In  which  a  Ford  runabout  was 
to  be  given  to  the  young  lady  who  should-  get 
the  most  votes  on  the  proposition  of  being 
the  "most  popular  young  lady  in  the  com- 
munity."    This  Ford  runabout  was  known 
■as  the  "first  prize."    There  was  also  a  "sec- 
ond prize,"  it  being  a  diamond  ring;    then, 
too,  there  was  a  "special  prize,"  it  being  also 
a  diamond  ring.     The  "first  prize"  was  to 
*e  given  to  the  young  lady  who  secured  the 
largest  number  of  votes  during   the  entire 
-contest  on  the  proposition  of  being  the  "most 
popular'young  lady  In  the  community";   the 
"second  prize"  was  to  be  given  to  the  young 
lady  who  secured  the  second  largest  number 
-of  votes  on  the  same  proposition;    and  the 
"third  prize"  was  to  be  given  to  the  young 
lady  who    secured   the   largest   number   of 
votes  on   said  proposition  during   a   partic- 
ular week  of  the  contest    The  votes  were  to 
be  determined  by  the  number  of  subscriptions 
for  the  "Marcellne  Mirror"  turned  In  by  each 
contestant;    each   subscription  entitling   the 
■'Contestant  to  so  many  votes.     Among  those 
-entering  In  this  contest  were  the  plaintiff. 
Miss  Pearl  Stenson,  a  young  lady  about  17 
years  of  age;    the  defendant,  Mrs.   Sylvia 
I.<ancaster,   a   young  married  woman;    and 
Miss  Geneva  Roe,  another  young  lady  of  the 
-community.    From  the  opening  of  the  con- 
test until  its  close,  Mr. .  Sven  Stenson,  father 
■of  the  plaintiff,  took  an  active  Interest  In  be- 
"balf  of  his  daughter's  candidacy;    and  Mr. 
Olenn  Lancaster,  husband  of  defendant  took 
an  equally  active  Interest  in  behalf  of  the 
■rcandidacy  of  bis  wife.    Each  worked  for  his 
own  candidate.     As  the  contest  progressed. 
It  grew  in  interest  and  excitement  until  it 
became  evident  that  plaintiff  and  defendant 
■led  all  others,  and  this  continued  until  the 
evening  of  the  last  day.    Both  plaintiff  and 
defendant  were  hopeful,  yet  each  feared  the 
•other  might  win;   and  during  all  this  time 
their  advocates  did  not  cease  their  activities 
In  behalf  of  their  respective  candidates,  Mr. 
Glenn    Lancaster,    with   others,    urging    the 
Interests  of  his  wife,  and  Mr.  Sven  Stenson 
.  doing  the  same  in  behalf  of  his  daughter. 
.  Some  time  In  the  afternoon  of  September  14, 
1912,  before  the  contest  was  to  close  at  0:30 
-that  evening,  defendant's  husband  went  to 


plaintiff's  father  and  proceeded  to  open  ne- 
gotiations looking  to  an  understanding  be- 
tween the  contestants,  as  to  which  one  of 
them  should  get  the  automobile.  Among  oth- 
er things  he  pointed  out  to  Mr.  Stenson  that 
it  would  be  foolish  for  either  contestant  to 
pat  any  more  money  into  the  contest  and 
that  evening.  Just  a  few  minutes  before  the 
contest  was  to  close,  Mr.  Lancaster  again 
went  to  Mr.  Stenson  and  said  to  him:  "Mr. 
Stenson,  that  contest  is  about  to  be  closed 
now,  and  please  don't  go  and  put  that  money 
into  them  fellows'  hand,  to  get  them  to  blow 
It  In;  leave  It  here  in  town."  Stenson  ask-» 
ed:  "How  am  I  going  to  do  it?"  Lancaster 
answered:  "Give  it  to  us  just  as  we  pro- 
posed a  while  back."  Stenson  inquired: 
"What  Is  your  proposition?"  Lancaster  an- 
swered: "Well,  I'll  tell  you  what  we'll  do. 
What  Is  the  least  you  will  take?"  Stenson 
answered:  "I  will  take  $250,  and  that  is  the 
least  I  will  take  to  withdraw  from  the  con- 
test" Lancaster  said;  "You  must  be  aw- 
fully sure  about  getting  It."  Stenson  re- 
plied: "Yes,  I  am;  I  think  we  will  win." 
Lancaster  answered:  "We  are  just  as  equal- 
ly sure,  but  what  will  you  give  us  to  with- 
draw?" Stenson  said:  "Well,  I'll  tell  you 
what  I'll  do.  I  will  give  you  $150  if  you  will 
withdraw  from  the  contest"  Lancaster 
said:  "No,  sir;  1  will  tell  you  what  I  will 
do.  I  will  take  $200."  Stenson  answered, 
"No,  I  won't  give  you  that;"  and  then  con- 
tinued: "Supposing  somebody  else,  a  third 
party,  might  jump  in  there  and  get  it"  Lan- 
caster answered:  "Oh,  the  third  party  is 
Geneva  Roe;  she  is  too  far  behind."  Sten- 
son then  said:  "Supposing  Mr.  Roe  goes 
down  there  and  puts  In  $300,  or  maybe  more; 
that  would  be  a  cheap  automobile  for  him  to 
buy  anyway."  Lancaster  replied:  "Oh,  there 
is  no  danger  of  that."  Stenson  then  said: 
"I  will  tell  you  what  I  will  do.  That  is  my 
last  proposition.  I  wUI  give  yon  my  check 
for  $175  If  you  will  withdraw  ffom  the  con- 
test under  this  agreement:  That  If  Geneva 
Roe  or  her  father  should  jump  in  and  get  It, 
that  you  will  return  $75,  so  that  I  would 
only  be  a  loser  of  $100."  Lancaster  said: 
"All  right  111  do  that."  Mr.  Stenson  then 
drew  his  check  on  the  First  National  Bank 
of  Marcellne  to  Mr.  Lancaster  for  the  sum 
of  $175,  and  Mr.  Lancaster  accepted  the 
check  and  started  out  (they  were  In  Mr.  Sten- 
son's  place  of  business),  but  Mr.  Sten8(»i 
Sftld;  "Hold  on  there;  we  have  got  to  have 
this  in  black  and  wtilte."  Lancaster  inquir- 
ed: "Can't  you  depend  on  my  word?"  Sten- 
son answered:  "Yes,  but  on  an  occasion  Uke 
that  it  Is  best  to  have  it  in  black  and  white." 
Lancaster  then  said:  "Well,  write  out  any 
dog-gone  thing  you  like^  and  ■  I'll  sign  It" 
Mr.  Stenson  then  told  him  that  he  (Sten- 
son) was  not  much  of  a  scholar,  but  that  he 
would  do  the  best  he  could.  He  then  wrote 
what  he  thought  would  be  sufficient,  and 
Lancaster  said:  "Give  me  a  pen."  Stenson 
replied;    "Hold  on;    your  wife  has  got  to 
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sign  that,  becaase  she  Is  the  contestant" 
Lancaster  asked:  "What  la  the  difference? 
She  is  my  wife."  Stenson  replied;  "That 
may  be  true;  hot  It  is  best  to  hare  her  sig- 
nature." Lancaster  then  said:  "Well,  I 
can't  get  her  down  in  time."  Stenson  then 
asked :  "Do  you  think  it  would  be  all  right 
with  her?"  Lancaster  answered,  "Yes,"  and 
continued:  "Tes,  sir;  if  she  were  here  she 
would  sign  It  all  right."  Stenson  then  re- 
plied, "All  right,  you  get  her."  Lancaster 
answered :  "I  won't  have  time.  I'll  sign  her 
name  for  her.  That  will  be  all  right,  won't 
It?"  Stenson  assented  that  he  thought  it 
wonld,  saying :  "Yes,  that  will  be  all  right" 
Then  Mr.  Lancaster  signed  the  name  of  his 
wife  (defendant)  to  the  writing  that  Mr. 
Stenson  had  Just  prepared.  Mr.  Lancaster 
then  said  to  Mr.  Stenson:  "I  hare  got  a  few 
more  subscriptions  here  I  was  aiming  to  turn 
in,  but,  being  I  have  sold  out,  you  might  as 
well  take  them  and  turn  them  in  and  save 
me  the  trouble."  Stenson  replied:  "All  right, 
I  guess  I  can  do  that;  but  let's  see  how 
many  you  have  got."  Iiancaster  then  stated 
that  he  had  subscriptions  amounting  to  $17, 
and  proceeded  to  write  Mr.  Stenson  a  check 
for  said  sum  of  $17  for  the  subscriptions  In 
place  of  the  money  he  had  collected  for  them. 
Mr.  Stenson  then  went  and  turned  In  the 
subscriptions  for  his  daughter  and  account- 
ed to  the  managers  of  the  contest  for  the  $17. 

The  writing  above  mentioned,  which  Mr. 
Lancaster  signed  for  his  wife,  was  In  words 
and  figures  as  follows:  "Marcellne  Mo.,  Sep- 
tember 14,  1912.  I  hereby  renounce  my  right 
to  the  first  prize  of  the  autu,  In  the  automo- 
bile contest  [Signed]  Mrs.  Glenn  Lancas- 
ter, by  O.  0.  Iiancaster."  Plaintiff's  father 
then  gave  his  check  to  Mr.  Lancaster  for 
$175.  This  was  tendered  back  the  next  morn- 
ing. Under  the  arrangement  thus  reached, 
all  right  of  Sylvia  Lancaster  in  the  auto- 
mobile was  said  to  be  relinquished  in  favor 
of  Pearl  Stenson.  Then,  if  the  final  count 
of  the  votes  should  disclose  that  defendant 
had  received  the  highest  number,  under  such 
arrangement  plaintiff  would  be  the  owner  of 
and  entitled  to  the  machine,  and  defendant 
would  have  the  money,  $175.  On  the  other 
hand,  If  such  count  should  show  that  plain- 
tiff had  rec^ved  the  highest  number  of  votes, 
she  would,  of  course,  get  the  machine. 
Plaintiff  Insists  that  defendant  was  advised 
of  this  arrangement  both  before  and  after  the 
contest  had  closed  and  the  final  count  had 
been  made  and  proclaimed,  and  that  she  ex- 
pressed her  acQuiescMiee  in,  and  satisfaction 
with,  such  arrangement 

[1,2]  The  petition  failed  to  allege  that 
plaintiff  owned  or  had  any  Interest  In  the 
property,  and  for  that  reason  failed  to  state 
a  cause  of  action,  and  defendant's  objection 
thereto  shbuld  have  been  sustained.  First 
Nat  Bank  v.  Ragsdale,  158  Mo.  668,  681,  59 
8.  W.  987,  81  Am.  St  Rep.  332;  Benedict 
Mfg.  Co.  V.  Jones,  60  Mo.  App.  219;   Raudol 


V.  Buchanan,  61  Mo.  App.  445;  Dlllard  ▼. 
McOlure,  64  Mo.  App.  491;  Harmon  v.  Iden, 
88  Mo.  App.  814.  The  petition  may,  how- 
ever, be  amended.  Donnell  y.  Miller,  ISS  Mo. 
App.  693,  113  8.  W.  1132. 

We  are  not  satisfied  with  the  manner  of 
admission  of  evidence  In  the  case.  Nearly  the 
entire  case,  as  made  by  plaintiff,  is  based  on 
the  acts  and  negotiations  of  her  husband.  If 
the  husband  was  acting  for  himself  with  a 
view  of  the  money  or  property  arising  out 
of  his  action  being  taken  from  her  and  vest- 
ed in  him,  then  his  action  was  unlawful  and 
void,  since  there  is  no  pretense  that  he  had 
any  authority  from  her  in  writing.  Section 
8309,  R.  S.  1909.  While  that  phase  of  the 
case  was  mentioned  In  the  trial,  we  think  the 
record  shows  that  plaintiff  seeks  to  bind  de- 
fendant on  the  ground  timt  her  husband  was 
her  agent  originally;  or,  if  not,  that  she  rat- 
ified his  acts. 

[3]  It  is  true  that  the  husband  may  be  the 
wife's  agent  in  business  transacttons;  the 
proceeds  being  hers  and  no  attempt  made  to 
get  her  property  for  himself,  and  his  author- 
ity need  not  be  in  writing.  Long  v.  Martin, 
152  Mo.  668,  54  S.  W.  473;  Stone  t.  Bank.  81 
Mo.  App.  9. 

[4]  But  In  this  case  proof  of  his  agency 
was  allowed  to  go  upon  his  own  declarations, 
action,  and  conduct,  without  first  showing 
prima  fade  that  be  was  such  agent  When 
that  is  made  to  appear,  then  his  acts  and 
declarations  may  be  shown.  Oil  Well  Sup- 
ply Co.  V.  Metcalf  (not  yet  offldally  report- 
ed) 160  S.  W.  897;  Peck  v.  Ritchey,  66  Mo. 
114 ;  Sumner  v.  Saunders,  51  Mo.  89. 

There  was  evidence  tending  to  show  that 
defendant  ratified  the  acts  of  her  husband  in 
the  contract  he  made  with  plaintiff's  father. 
It  Is  not  of  a  very  satisfactory  character,  un- 
der all  the  circumstances;  yet  we  cannot  say 
it  was  not  sufficient  to  submit  to  a  Jury.  In 
the  state  of  the  pleading,  defendant's  instruc- 
tions Nos.  1  and  2  should  have  been  given 
as  offered. 

[S]  Ratification  was  not  pleaded,  and.  In 
absence  of  such  plea,  there  was  no  proper 
issue  made  on  that  head.  Wade  r.  Hardy, 
75  Mo.  394;  Bray  v.  MarsbaU,  75  Mo.  327; 
Noble  V.  Blount  77  Mo.  235. 

[I]  Defendant's  Instruction  No.  3  was  prop- 
er^ refused,  unless  something  should  ap- 
pear In  the  case  to  show  that  her  husband 
was  converting  the  property  or  money  to  him- 
self. The  mere  fact  that  he  accepted  the 
check  In  his  own  name  is  not  conclusive.  It 
could  well  be  a  drcumstance,  if  properly  con- 
nected. 

[7]  Instructions  for  plaintiff  should  be  so 
worded  as  to  require  clear  and  unequivocal 
proof  of  agency  or  ratification,  not  beyond  a 
reasonable  doubt,  but  by  sudi  preponderance 
of  the  evidence  as  to  convince  the  Jury  after 
consideration  of  the  relationship  of  husband 
and  wife,  and  the  Jury  should  be  cautioned 
as  to  that  relationship  and  of  the  difference 
between  the  conduct  of  a  wife  and  that  of  a 
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woman  acting  In  ordinary  bnslneas  affairs. 
Long  T.  Martin,  162  Mo.  668,  64  S.  W.  473. 

[I]  There  was  evidence  offered  tending  to 
stiow  that  the  machine  was  incumbered  by  a 
dalm  of  $55  in  the  nature  of  a  lien,  and  that, 
to  get  possession,  defendant  was  compelled  to 
pay  that  sum.  If  a  foundation  for  such 
d^m  appeared  in  the  answer,  such  evidence 
would  be  proper.  But,  as  it  is  now  drawn, 
the  court  did  not  err  in  excluding  it  Dil- 
worth  V.  McKelvy,  30  Mo.  149;  Hickman  v. 
Dill,  32  Ho.  App.  60»;  Bank  v.  Snyder,  85 
Mo.  App.  82,  86. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


HOUGH  T.   ST.  LOUIS   CAB  CO 
(No.  13,573.) 

(St.  Louis  Court  of  Appeals.    Missouri.    April 
7,  1914.    Rehearing  Denied  April  24,  1914.) 

1.  Pbincipal  and  Agbkt  (I  145*)— Pbinoi- 
PAL's  Liability  to  Thibd  Person — Undis- 

CI.OSKD  AOENCT. 

Where  the  evidence  showed  that  an  automo- 
bile company  carried  on  the  business  of  making 
and  selling  automobiles  under  its  own  name,  but 
really  as  the  agent  of  another  corporation,  and 
that,  after  the  plaintiff  had  secared  a  judgment 
against  the  agent  company,  the  prindpal  took 
over  the  business  and  property  in  the  hands  of 
the  agent,  and  thereafter  conducted  the  business 
in  its  own  name,  the  principal  is  liable  for  the 
Judgment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ii  499,  513-620 ;  Dec.  Dig.  f 
145.*] 

2.  COBPOBATIONS  (|  888*)— AOTION»— DKnSNBI 

OF  Ultra  Vibes. 

Where  plaintiff  sought  to  collect  a  Judg- 
ment against  one  corporation  out  of  property 
formerly  owned  by  the  debtor  corporation,  bnt 
transferred  by  it  to  another  without  considera- 
tion, and  the  evidence  showed  that  the  second 
corporation  owned  the  stock  of  the  first,  the 
holding  corporation  will  not  be  permitted  to  set 
up  as  a  defense  that  it  had  no  power  to  own  the 
stock,  since  the  contract  had  been  fully  exe- 
cuted, and  to  permit  the  defense  to  prevail 
would  not  advance  justice,  but  wonld  accomplish 
a  legal  wrong. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {g  1556-1567 ;   Dec.  Dig.  §  388.*] 

8.  COBPOBATIORB  (§  616*)— PLBADING— UlTBA 

Vires. 

The  defense  of  ultra  vires  is  not  available 
to  a  corporation,  unless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  IS  2082-2084 ;   Dec.  Dig.  i  516.*] 

4.  Appxal  and  Ebbor  (|  1071*)— Harmless 
Ebbob— Error  not  Affkctino  Result. 
Error  in  a  finding  by  the  trial  court  of  a 
value,  in  excess  of  that  shown  by  the  evidence, 
of  the  property  received  by  the  defendant  from 
another  corporation,  for  a  judgment  against 
which  it  was  sought  to  bold  the  defendant  lia- 
ble, is  harmless,  where  there  was  ample  evidence 
that  the  value  was  in  excess  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4234-4239;  Dec.  Dig.  S 
107L*] 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
M.  Klnsey,  Judge. 


Action  by  Rebecca  Hongb  against  tbe  St. 
Louis  Car  Company.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Affirmed. 

Lehmann  &  Lehmann,  of  St  Louis,  for 
appellant  William  Hllkerbanmer,  of  St 
Lonls,  for  reqpondent 

RBTNOLDS,  P.  J.  In  this  case  the  Judg- 
ment entered  up  In  the  circuit  court  com- 
prises a  finding  of  facts  as  well  as  conclu- 
sions of  law.  We  adopt  tbe  finding  of  facts 
as  made  by  the  learned  trial  Judge  as  a 
sufficient  statement  of  the  facts  so  far  as  it 
goes.    It  is  as  follows: 

"On  the  10th  day  of  October,  1906,  plaintiff 
snstalned  personal  Injuries  by  the  negligence 
of  the  Kobusch  Automobile  Company,  a  cor- 
poration, for  which  she  brought  suit  against 
said  corporation,  and  recovered  a  final  Judg- 
ment therein  for  the  sum  of  two  thousand 
dollars  and  costs,  on  the  24th  day  of  May, 
1910."  (For  the  facts  as  to  the  accident 
see  Hough  v.  Kobusch  Automobile  Co.,  146 
Mo.  App.  68,  123  S.  W.  83.  A  new  trial  re- 
sulted In  the  Judgment  here  involved.) 

"That  an  execution  was  issued  upon  said 
Judgment  and  returned  wholly  unsatlsfled, 
prior  to  tbe  institution  of  this  suit;  tbe  sher- 
iff in  his  return  upon  said  execution  cer- 
tifying that  he  was  unable  to  find  any  prop- 
erty belooging  to  said  corporation  out  of 
which  to  make  said  Judgment  and  costs  or 
any  part  thereof,  and  at  the  time  this  suit 
was  Instituted,  the  whole  of  said  Judgment 
and  costs  were  and  still  remain  unsatisfied, 
and  are  still  due  to  plaintiff. 

"That  said  corporation,  the  EkObusch  Au- 
tomobile Company,  was  organized  on  the  19th 
day  of  April,  1906,  under  tbe  laws  of  tbe 
state  of  Missouri,  and  was,  at  the  time  plain- 
tiff sustained  said  injuries  engaged  in-  busi- 
ness in  the  dty  of  St.  Louis,  Missouri,  but 
at  the  time  of  tbe  Institution  of  this  suit, 
said  corporation  was  not  transacting  any 
business,  nor  did  It  maintain  any  office,  nor 
bad  It  any  property,  and  was  at  said  time 
wholly  Insolvent. 

"That  at  tbe  time  said  automobile  com- 
pany was  organized  as  aforesaid,  George  J. 
Kobusch  was  president  of  the  defendant  St 
Louis  <I!ar  Company.  That  said  Kobusch 
and  the  Immediate  members  of  his  family 
owned  a  controlling  Interest  tn  tbe  defend- 
ant corporation  In  April,  1906,  and  that  said 
Kobusch  and  other  officers  of  said  corpora- 
tion organized  said  Kobusch  Automobile 
Com^ftiny  with  a  capital  stock  of  one  million 
dollars,  all  of  which  was  subscribed  for  by 
said  Kobusch  (with  the  exception  of  a  few 
shares)  for  the  purpose  of  engaging  in  the 
manufacture  of  automobiles  which  thereto- 
fore had  been  an  important  branch  of  the 
business  conducted  by  said  defendant 

"That  while  said  Kobusch  and  other  offi- 
cers of  defendant  company  subscribed  for 
the  capital  stock  of  the  Kobusch  Automobile 
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Company,  said  stock  was,  in  fact,  owned  by 
the  defendant  corporation,  and  was  paid  ap 
(80  far  as  it  was  paid  at  all),  by  a  transfer 
to  said  Automobile  Company  by  the  defend- 
ant of  its  automobile  plant,  supplies  and  oth- 
er personal  property  and  machinery,  there- 
tofore used  by  it  in  the  manufacture  of  au- 
tomobiles and  with  money  and  other  proper- 
ty furnished  by  defendant. 

"That  after  the  organization  of  said  Au- 
tomobile Company,  the  manufacture  of  auto- 
mobiles was  continued  by  it,  and  in  the 
course  of  Its  business  and  tor  the  purpose 
of  conducting  the  same  it  acquired  the  eq- 
uitable title  to  the  real  estate  described  in 
the  petition,  enlarged  and  equipped  its  plant 
for  the  manufacture  of  automobiles,  acquired 
a  large  quantity  of  lumber,  hardware,  sup- 
plies, and  other  personal  property,  aggregat- 
ing in  value  about  the  sum  of  seven  hundred 
and  ninety  thousand  dollars. 

"The  court  further  finds  that  after  the 
organization  of  said  Automobile  Company, 
and  while  it  was  engaged  in  business  as 
aforesaid,  said  company  was  controlled  and 
managed  by  and  through  the  ofiBcers  and  di- 
rectors of  the  defendant  company ;  that  said 
Kobusch  and  said  Mills  were  president  and 
•secretary,  respectively,  of  both  corporations, 
and  that  the  other  officers  and  directors  of 
the  defendant  corporation  were  also  the  of- 
ficers and  directors  of  said  Automobile  Com- 
pany. 

"The  court  further  finds  that  during  the 
month  of  January,  1907,  said  Automobile 
Company  ceased  to  do  business,  and  at  or 
-about  that  time  delivered  to  defendant  com- 
pany and  the  defendant  company  received 
and  took  over  all  of  the  assets,  property, 
business  and  good  will  of  said  Automobile 
Company  including  the  real  estate  acquired 
by  said  company,  without  paying  said  Au- 
tomobile Company  any  consideration  there- 
for, and  without  said  Automobile  Company 
receiving  anything  therefor." 

In  addition  to  this  it  appears  that  the  Car 
Company  furnished  all  the  money  with  which 
ithe  Kobusch  Automobile  Company  carried  on 
Its  business,  and  that  all  of  the  certificates 
of  stock  of  the  Automobile  Company  were 
kept  in  the  safe  of  the  Car  Company,  Indors- 
'Cd  in  blank.  It  is  proper  also  to  state  that 
plaintiff,  in  her  petition,  prayed  Judgment 
that  an  aiccounting  be  taken  of  the  assets  and 
property  received  by  defendant  of  the  Ko- 
ibusch  Automobile  Company ;  that  their  value 
be  ascertained;  that  a  receiver  be  appointed 
to  take  charge  thereof ;  that  interest  be  com- 
puted upon  plaintiff's  judgment  and  that  the 
aggregate  amount  of  said  judgment,  inter- 
est and  costs  due  plaintUI  be  ascertained 
irom  the  date  of  the  decree  herein ;  that  de- 
fendant be  adjudged  and  decreed  to  pay  the 
aame  to  plaintiff  with  interest  from  the  date 
of  the  decree  and  all  costs  of  the  proceed- 
ings, and  that  plaintiff  have  execution  there- 
for and  for  general  relief. 
The  answer  was  a  general  denial. 


The  decree  of  the  court,  after  stating  ttie 
facts  as  above,  found  that  the  property  and 
assets  of  the  Automobile  Company  received 
by  defendant  were  of  the  reasonable  valne 
of   about   $690,000;    that  no  provision    waa 
made  for  paying  the  debts  and  obllgationa 
of  the  Automobile  Company,  including  that 
owing  the  plaintiff ;  that  the  transfer  thereof 
was  fraudulent  and  void  as  to  plaintiff,  and 
that  the  property  and  assets  so  taken  over 
continued  to  be  and  still  are  subject  to  ttie 
payment    of   plaintiff's   Judgment      Finding 
that  there  is  now  in  the  hands  of  the  defend- 
ant corporation,  property  and  assets  acquir- 
ed by  the  Automobile  Company  for  which  It 
has  paid  no  adequate  or  any  consideration 
of  a  value  in  excess  of  the  Judgment,  inter- 
ests and  costs  due  and  owing  plaintiff  on  her 
Judgment,  the  court  adjudged  that  plaintiff 
have  and  recover  from  defendant  the  amount 
of   the   Judgment,   stating   it,   interest    and 
costs,  aggregating  $2,312.25,  and  that  execu- 
tion Issue  against  defendant  for  that  sum  and 
costs  of  this  proceeding. 

Filing  a  motion  for  new  trial  and  excit- 
ing to  that  being  overruled,  defendant  duly 
perfected  its  appeal  to  this  court. 

The  errors  assigned  are,  first,  that  the 
trial  court  erred  in  holding  that  the  St 
Louis  Car  Company  paid  up  the  stock  sub- 
scription and  was  the  owner  of  the  Kobusch 
Automobile  Comp^any  stock;  second,  that 
the  trial  court  erred  in  holding  that  there 
was  no  consideration  of  the  St  Louis  Car 
Company  taking  over,  in  January,  1907,  cer- 
tain assets  then  in  possession  of  the  Kobnsch 
Automobile  Company,  and,  third,  that  the 
trial  court  erred  in  finding  that  the  evidence 
showed  that  these  assets  bad  a  value  of  $690,- 
000. 

[1]  It  is  urged  In  support  of  the  first  of 
these  propositions  that  where  one  corpora- 
tion acquires  the  assets  of  another  corpo- 
ration for  an  adequate  consideration.  It  is 
not  liable  for  the  debts  of  the  latter  corpo- 
ration, citing  Hageman  v.  Southern  Electric 
R.  R.  Co.,  202  Mo.  249,  100  S.  W.  1081, 
Burge  V.  St  L.,  M.  &  S.  E.  R.  Co.,  100  Ma 
App.  460,  74  S.  W.  7,  and  Warren  v.  Mayer 
Fertilizer  &  Junk  Co.,  145  Mo.  App.  858,  122 
S.  W.  1087.  We  do  not  think  that  the  facts 
in  any  of  these  cases  are  analogous  to  those 
in  the  case  at  bar.  We  may  eliminate  the 
question  of  fraud  from  the  transaction  and 
yet  defendant  is  responsible  for  this  Judg- 
ment on  the  facts  found.  Our  own  consid- 
eration of  the  testimony  satisfies  us  that 
the  Kobusch  Automobile  Company  was  noth- 
ing more  than  the  agent  of  the  St  Louis 
Car  Company,  the  latter  company  In  point 
of  fact  carrying  on  the  business  of  assembl- 
ing and  manufacturing  and  selling  automo- 
biles under  its  own  name  but  really  as  agent 
for  the  St  Louis  Car  Company.  That  the 
agency  was  afterwards  terminated  and  the 
principal  took  over  the  business  and  the  re- 
maining property  left  In  the  hands  of  its 
agent,  need  not  necessarily  be  held  to  have 


Digitized  by 


Google 


Ifo.) 


BERGER  MFO.  CO.  T.  CRITES 


1163 


been  In  fraud  of  creditors;  It  was  In  fact 
taking  over  tbat  which  It  had  always  owned 
and  on  no  new  consideration.  Obvloasly  It 
was  taken  over  cum  onere;  not  as  by  pur- 
chase for  value  or  on  adequate  consideration, 
but  by  mere  assumption  of  control  of  tbat 
which  had  always  been  of  Its  property  and 
business.  In  this  view  of  the  transaction, 
Johnson  ▼.  United  Rys.  Co.,  247  Mo.  326,  152 
S.  W.  362,  374,  Barrle  v.  United  Rys.  Co.,  138 
Mo.  App.  557, 119  S.  W.  1020,  as  well  as  War- 
ren T.  FertL<lzer  Co.,  supra,  relied  on  by 
counsel,  while  suggestive,  are  not  altogether 
in  point  That  is  particularly  bo  as  to  War- 
ren V.  Fertilizer  Co.,  a  case  of  an  attempted 
preference  of  a  stockholder,  officer  and  di- 
rector of  the  company  over  other  creditors. 

[2,  3]  The  second  point  argued  by  learned 
counsel  for  appellant  is  that  the  St.  Louis 
Car  Company  could  not  subscribe  for  stock 
in  the  Kobusch  Automobile  Company,  nor 
could  its  property  and  money  be  used  in  pay- 
ment of  the  stodc  subscription  of  Kobusch 
and  his  associates.  It  is  well  said  in  10  Cyc. 
p.  1156,  par.  Ill,  stating  the  rule  generally 
recognized,  that  "the  defense  of  ultra  vires 
is  special  and  Is  not  available  under  a  general 
denial,  but  must  be  specially  pleaded  and 
proved."  See  Citizens'  State  Bank  v.  Pence, 
69  Neb.  679,  loc.  dt  583,  81  N.  W.  623 ;  Louis- 
ville Tobacco  Warehouse  Co.  v.  Stewart,  70 
S.  W.  285,  24  Ky.  Law  Rep.  934.  loc.  dt.  636. 
So  it  has  been  decided  In  our  state,  as  see 
German  Savings  Institution  v.  Jacoby,  97 
Mo.  617,  loc.  dt  627,  11  S.  W.  266;  Williams 
V.  Verity,  98  Mo.  App.  664,  loc.  dt  660,  73 
S.  W.732. 

It  is  farther  said  in  10  Cyc,  supra,  that  ex- 
cepting cases  where  the  rights  of  the  pubUc 
are  Involved,  that  plea,  "whether  interposed 
for  or  against  a  corporation,  will  not  be  al- 
lowed to  prevail  when  it  will  not  advance  Jus- 
tice, but  will  accomplish  a  legal  wrong." 

Moreover,  it  would  seem  that  the  question 
of  ultra  vires  as  depending  on  the  ownership 
of  the  stock  in  one  corporation  by  another, 
cannot  be  raised  collaterally.  St  Louis  Drug 
Company  v.  Robinson,  81  Mo.  18,  loc.  dt  26. 

In  29  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  46,  it  la  said:  "The  true  reasons  upon 
which  the  doctrine  of  ultra  vires  rests  are, 
first  the  interest  of  the  public  tbat  the  cor* 
poratlon  shall  not  transcend  the  powers 
'  granted ;  second,  the  interest  of  the  stock- 
holders tbat  the  capital  shall  not  be  subjected 
to  the  risk  of  enterprises  not  contemplated  by 
the  charter,  and,  therefore,  not  authorized  by 
the  stoi^holders  in  subscribing  for  the  stodc ; 
third,  the  obligation  of  every  one  entering 
into  a  contract  with  the  corporation,  to  take 
notice  of  the  legal  limits  of  its  powers." 
Here  the  stockholders  in  each  corporation 
were  practically  Identical.  It  is  farther  said 
in  the  above  work,  page  45:  "At  the  present 
time  the  defense  of  ultra  vires  is  very  gener- 
ally regarded  by  the  courts  as  an  ungradous 


and  odious  one.  And  it  Is  very  well  settled 
that  neither  party  to  the  contract  can  avail 
himself  of  such  a  defense  when  the  contract 
has  been  fully  performed  by  the  other  party 
and  he  has  recdved  the  full  beneUt  of  the  per- 
formance of  the  contract  If  an  action  can- 
not be  brought  directly  upon  the  contract 
either  equity  will  grant  relief  or  an  action  in 
some  other  form  will  prevail."  Further 
along,  at  page  46,  it  is  said:  "Generally 
speaking,  the  rule  of  ultra  vires  prevails  in 
full  force  only  where  the  contracts  of  cor- 
porations remain  wholly  executory." 

It  is  not  pretended  the  defendant  Car 
Company  bad  not  the  power  to  assemble,  man- 
ufacture and  sell  automobiles.  The  injury 
on  account  of  which  plaintiff  recovered  her 
Judgment  was  sustained  in  the  operation  of  a 
machine  driven  by  an  employ^  of  the  Automo- 
bile Company.  See  Hough  v.  Kobusch  Auto- 
mobile Co.,  supra.  So  there  is  no  room  for 
the  application  of  the  rule  of  ultra  vires, 
even  if  that  had  been  pleaded.  The  daim  of 
ultra  vires  here  made  goes  aloue  to  the  own- 
ership of  the  stock  of  the  Automobile  Com- 
pany by  the  Car  Company,  and  that  owner- 
ship, on  the  facts  here,  wa3  more  of  form 
than  substance,  for  the  Car  Company  owned 
and  operated  the  property  and  paid  all  the 
money  used  in  its  Installation  and  operation. 

So  for  the  reasons,  first  that  the  contract 
between  the  two  corporations,  treating  them 
as  distinct  entities,  has  been  fully  performed ; 
second,  to  permit  it  to  prevail  would  not  ad- 
vance Justice  but  would  accomplish  a  legal 
wrong,  and,  finally  and  conduslvdy,  because 
it  was  not  pleaded,  the  defense  of  ultra  vires 
is  not  here  available. 

[4]  Consideration  of  the  testimony  satisfies 
us  that  the  trial  court  was  warranted  by  the 
evidence  in  finding  that  the  value  of  the  as- 
sets of  the  Kobusch  Automobile  Company,  at 
the  time  they  were  taken  over  by  the  St 
Louis  Car  Company,  were  of  the  value  of 
$690,000.  But  even  if  that  valuation  is  ex- 
cessive, there  is  ample  evidence  proving  that 
it  was  in  excess  of  the  claim  of  this  plain- 
tiff, and  that  is  all  that  is  here  material. 
This  disposes  of  the  third  error  assigned. 

Finding  no  error  to  the  prejudice  of  appel- 
lant in  the  action  of  the  trial  court  its  Judg- 
ment is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


BERGER  MFG.  CO.  v.  CRITES.    (No.  10,954.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  2,  1914.    Rehearing  Denied 

April  8,  1914.) 

1.  cortbacts  ({  166*)— buildino  gontbacts 

—Specifications  as  Past  of  Subcontbact. 

The  contract  between  C,  a  materialman, 

and   U.,   a  building  contractor,   binding   C   to 

conform  to  requirements  of  toe  spedncations 


•For  otltar  cues  lea  lame  topic  and  soctlon  NUMBER  In  Deo.  Die.  ft  Am.  Dig.  Key-Mo.  Sorleo  ft  Rep'r  IndexM 


Digitized  by 


Google 


1164 


1«S  SOUTHWESIBRN  RBPORTBR 


(Mo, 


for  the  building,  the  plana  and  ipecificationa 
ere  to  be   regarded  as   part  of  their  contract. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  749;    Dec  Dig.  f  166.»] 

2.  Contracts  (J  284»)— Building  Contracts 
— Subcontracts— Approval  of  Architect. 
The  specifications  for  a  school  building, 
made  part  of  the  contract  between  C,  a  mate- 
rialman, and  B.,  a  building  contractor,  requir- 
ing an  work  to  meet  the  approval  of  the  sdiool 
board  and  its  architect,  the  decision  of  the 
board  and  architect,  their  good  faith  not  be- 
ing questioned,  is  final  and  binding  as  between 
C.  and  B. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  K  1292-1302,  1306-1310.  1312- 
1316,  132&-1^,  1340-1342,  1844-1346,  1350, 
1351;   Dec.  Dig.  i  284,*] 

8.  Sales  (§  268*)— Iicplikd  Wabranty— Ob- 
vious AND  Known  Defects. 

There  is  no  implied  warranty  by  a  seller 

against  an  obvious  defect,  or  one  known  to  the 

buyer. 
[Bd.  Note. — ^For  other  cases,  see  Sales,  Gent 

Dig.  {{  762,  764,  765;  Dea  Dig.  {  268.*] 

4.  Sales  (j  26S»)— Implied  Wabbantt— Pat- 
ented Material — Knowledge  of  Defects. 

As  respects  an  implied  warranty  by  the 
inventor  and  manufacturers  of  a  patented  bed 
for  concrete  flooring,  selling  it  to  a  building 
contractor  for  known  plans,  the  contractor  is 
not  required  to  anticipate  that  concrete,  con- 
taining only  enough  water  to  moisten  it,  can- 
not be  successfully  spread  over  and  given  its 
finishing  coat  or  that  the  bed  is  too  light  to 
properly  carry  the  load. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  762,  764,  765;    Dec.  Dig.  (  268.*] 

5.  Sales  (I  273*)— Implied  Warbantt— Pat- 
ented Material. 

The  inventor  and  manufacturer  of  a  pat- 
ented  building  material  and  system  having  ob- 
viously knowledge  superior  to  that  of  the  build- 
ing contractor  to  whom  he  sells  the  material  re- 
specting its  utility  and  adaptability  for  the  par- 
ticular use  for  which  it  is  purcliased,  there  is 
an  implied  warranty,  as  respects  latent  defects, 
that  it  is  reasonably  fit  for  the  use. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  772-776;   Dec.  Dig.  {  278.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  J.  Sediom,  Judge. 

Action  by  the  Berger  Manufacturing  Com- 
pany against  Frederick  H.  Crltes.  Judg- 
ment for  defendant,  and  plaintUI  appeals. 
Affirmed. 

New  &  Krautboff,  of  Kansas  City,  for  ap- 
pellant Ed.  E.  Naber,  Ben.  F.  White,  and  B. 
J.  Smith,  all  of  Kansas  City,  for  respondent 

JOHNSON,  J.  This  is  an  action  to  recover 
a  remainder  of  $1,531.79,  due  upon  -an  ac- 
count for  certain  patented  building  materials 
sold  and  delivered  by  plaintiff,  a  manufactur- 
er In  Canton,  Ohio,  to  a  firm  of  building  con- 
tractors In  Kansas  City,  composed  of  defend- 
ant and  Frank  B.  Beatty.  Both  members  of 
the  partnership  were  sued  by  plaintiff,  but 
service  could  not  be  obtained  upon  Beatty, 
and  the  action  proceeded  against  defendant 
Crltes  alone,  who  filed  an  answer  and  coim- 
terclaim.  At  the  conclusion  of  the  evidence 
the  court  instructed  the  Jury  to  find  for  plain- 
tiff for  the  full  amount  of  the  demand  in  the 


petition,  and  submitted  certain  issnes  of  fact 
relating  to  the  counterclaim,  which  were  re- 
solved by  the  Jury  in  favor  of  defendant. 
The  verdict  was  for  plaintiff  on  the  petition 
for  11,531.79,  for  defendant  on  the  counter- 
claim in  the  sum  of  |1,800,  and  ended  with 
the  recital  "deducting  the  lesser  amount 
from  the  greater  we  find  the  issues  for  the 
defendant  in  the  sum  of  ($268.21)  two  hun- 
dred sixty-eight  dollars  and  twenty-one 
cents."  Afterward  defendant,  in  obedience 
to  a  peremptory  suggestion  from  the  court  on 
the  hearing  of  the  motion  for  a  new  trial, 
entered  a  remittitur  in  a  sum  sufliclent  to 
equalize  the  claim  of  plaintiff  and  counter- 
claim of  defendant,  and  Judgment  was  ren- 
dered accordingly.    Plaintiff  appealed. 

The  board  of  education  of  Winfleld,  Kan., 
let  the  contract  to  Crltes  &  Beatty  for  the 
construction  of  a  large  school  building,  for 
which  plans  and  spedflcatlons  had  been  pre- 
pared by  architects  in  Kansas  City  and  ac- 
cepted by  the  board.    The  building  was  to  be 
fireproof,   and   the   specifications   called   for 
concrete  floors  in  the  rooms,  halls,  and  cor- 
ridors, and  gave  the  general  contractors  the 
option  of  "using  the  Berger  metal  lumber,  or 
any  other  patented  system  of  fireprooflng  in 
place  of  the  system  shown   and   specified, 
providing  there   are   sufficient   details   and 
specifications  filed  with  the  proposals  to  per- 
mit them  to  form  an  accurate  opinion  of  the 
method  contemplated  and  also  to  ascertain 
whether  the  system  Is  durable  and  sufficient" 

The  Berger  system  had  been  on  the  market 
about  three  years,  and  the  inventor  was  the 
manager  of  plalntlfTs  "metal  lumber  depart- 
ment" He  examined  the  plans  and  specifica- 
tions of  the  school  building  before  submlttiDg 
a  bid  to  Crltes  &  Beatty  for  the  installation 
of  his  system  in  place  of  the  reluforced  con- 
crete floors  for  which  the  spedflcatlons  in- 
cluded details.  The  essential  difference  be- 
tween reinforced  concrete  and  plaintiff's 
"metal  lumber"  construction  is  that  in  the 
former  the  tension  is  divided  between  the 
concrete  and  steel  rods  it  embodies,  while 
in  plalntifTs  system,  the  concrete  is  laid  on 
a  steel  substructure,  and  is  not  Intended  or 
relied  upon  to  take  any  of  the  t^ision,  whldi, 
including  the  weight  of  the  concrete,  is  borne 
entirely  by.  the  "metal  lumber."  The  inven- 
tor  thus  describes  the  system:  "Tbe  Berger 
flreproofing  system,  known  as  metal  lumber, 
and  whidi  is  referred  to  in  this  case,  con- 
sists of  pressed  steel  sections,  with  bearings, 
such  as  I-angles,  T's,  and  so  forth,  and  is 
designed  to  take  the  place  of  wooden  Joists 
— ^they  are  used  as  Joists,  and  placed  16  inch- 
es on  center — both  in  the  Joists  and  stod& 
On  the  top  is  used  an  expanded  metal  lath, 
ranging  from  No.  20  to  No.  24  gauge,  and  the 
bottom  of  the  Joist  is  arranged  with  prongs, 
by  means  of  which  the  ceiling  metal  lath,  of 
No.  20  to  No.  24  gauge  Iron,  is  attached. 
That  is  used  in  all  of  these  plans.    In  the 
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Joist  proper,  the  Joist  la  provided  with  bridg- 
ing. The  Joist  consists  of  two  sections,  riv- 
eted back  to  back.  Between  these  rivets 
there  Is  an  aperture  formed  by  the  Joist  going 
back  to  back;  and  In  that  a  nail  can  be 
placed,  the  same  as  in  a  wall,  and  a  nail  can 
be  driven  in  that  The  bridging  comes  In 
20-lnch  Iron,  which  is  a  tension  bridging, 
and  should  be  nailed  in  between  the  Joists; 
and  by  nailing  this  one  in  the  other,  yon  get 
a  construction  which  is  provided  for  three 
purposes — first,  it  Is  to  hold  the  Joists  in 
line.  In  a  vertical  position,  and  afterwards 
the  means  of  transferring  any  contingency 
loads  on  the  Joists  to  the  Joists  beside  It. 
Now,  the  Joist  lath  and  bridging  constitutes 
the  floor.  The  studs  or  columns  of  the  con- 
struction also  act  as  bridging."  Reduced  to 
a  more  concise  description  the  bed  for  hold- 
ing the  concrete  is  a  reticulated  steel  mesh 
supported  by  steel  Joists  or  I-beams. 

The  bid  of  plaintiff  to  furnish  the  materi- 
als for  the  floors  for  $12,000  was  accepted  by 
the  contractors,  and  the  materials  were  de- 
livered by  plaintiff  and  put  Into  the  building 
by  the  contractors,  who  mixed  and  laid  the 
concrete  in  accordance  with  the  requirements 
of  the  spedflcations.  The  concrete  thus  laid 
proved  a  failure,  as  the  evidence  of  defend- 
ant tends  to  show,  In  two  particulars,  viz.: 
First,  on  account  of  the  lightness  of  the  "met-' 
al  lumber,"  the  bed  sagged  under  the  weight 
of  the  concrete,  which  did  not  exceed  the 
thickness  prescribed  in  the  specifications,  and 
thereby  caused  the  concrete  floor  to  crack 
In  various  places ;  and,  second,  the  spreading 
of  thin  concrete  over  a  sievelike  bed,  with 
nothing  underneath  to  prevent  drainage, 
caused  the  water  to  drain  away  from  the 
admixture  and  prevent  the  necessary  coales- 
cence of  its  elemental  substances.  Expert 
evidence  introduced  by  defendant  supports 
the  conclusion  that  the  failure  of  the  floors 
to  conform  to  the  standard  of  the  specifica- 
tions and  their  consequent  rejection  by  the 
architects  were  due  to  one  or  both  of  such 
causes. 

The  evidence  of  plaintiff  tends  to  show: 
First,  that  there  was  no  deflection  or  sagging 
of  the  metal  bed,  which  repeated  preliminary 
tests  had  demonstrated  of  sufficient  strength. 
to  carry  the  intended  load  without  substan- 
tial deflection ;  and,  second,  that  the  lack  of 
coalescence  was  caused  by  the  fault  of  de- 
fendant In  putting  too  much  water  into  the 
mixture.  Tbe  Inventor  states  that  since  It  was 
not  intended  the  concrete  should  possess  teur 
slllty,  the  mixture  should  have  contained 
only  enough  water  to  moisten  its  substances, 
and  not  enough  to  cause  drainage,  with  con- 
sequent loss  of  cement  and  sand.  In  other 
words,  it  should  have  been  of  the  consistency 
of  thick  dough  and  devoid  of  all  fluidity. 
The  answer  of  the  witnesses  for  defendant  to 
this  testimony  is  twofold,  1.  e.:  First,  that  de- 
fendant did  not  know  that  concrete  suitable 
tor  pouring  into  molds  would  be  unsulted  to 


the  requirements  of  plaintiff's  system,  and 
received  ao  instructions  from  plaintiff  re- 
garding such  peculiar  need  of  the  system; 
and,  second,  that  on  discovering  that  fluid 
concrete  would  lose  too  much  cement  and 
sand  in  the  drainage  of  water  through  the 
mesh,  tried  a  mixture  similar  to  that  the  in- 
ventor states  should  be  used,  and  found  that 
it  was  too  dry,  the  weather  being  very  hot, 
to  receive  the  flnlshlng  coat.  The  inventor 
asserts,  in  substance,  that  defendant  did  not 
put  on  the  finishing  coat  at  the  proper  time, 
and  that  tests  have  shown  no  difficulty  in 
obtaining  satisfactory  results  where  the  work 
Is  done  properly.  The  spedflcatlons  contain- 
ed provisions  requiring  aU  work  to  meet  the 
approval  of  the  school  board  and  their  archi- 
tects, and  the  contract  between  plaintiff  and 
the  contractors  bound  plaintiff  to  conform 
to  these  requirements.  The  board  of  educa- 
tion, prompted  by  the  advice  of  the  archi- 
tects, rejected  the  floors,  had  them  relald  and 
deducted  $1,600  from  the  price  the  contrac- 
tors were  to  receive  for  the  building.  The 
materials  furnished  by  plaintiff  were  not 
removed  from  the  construction. 

[1]  The  plans  and  specifications  must  be 
regarded  as  a  part  of  the  contract  between 
plaintiff  and  the  contractors.  Miller  v.  Light 
Co.,  133  Mo.  205,  34  8.  W.  68S;  Sundmacher 
V.  Lloyd,  114  Mo.  App.  317,  89  S.  W.  368. 

[2]  There  is  no  question  of  tbe  good  faith 
of  the  architects  and  school  board  in  reject- 
ing the  floors;  and,  so  far  as  It  maiy  be  con- 
sidered material  to  the  present  inquiry,  their 
decision  should  be  accepted  as  final  and  bind- 
ing on  both  plaintiff  and  the  contractors. 
McGregor  v.  Construction  Co.,  188  Mo.  611,  87 
S.  W.  081.  The  principal  questions  argued 
by  counsel  relate  to  the  instructions  given  at 
the  request  of  defendant  on  the  cotmter- 
claim.  It  Is  contended  by  plaintiff  that  the 
counterclaim  pleads  a  breach  of  an  express 
warranty,  while  the  instructions  criticised 
submitted  issues  peculiar  to  an  implied  war- 
ranty. The  pleaded  warranty  is  found  to 
be  of  the  same  nature  as  that  in  the  contract 
between  plaintiff  and  the  contractors,  which, 
as  stated,  consisted  in  part  of  the  plans  and 
specifications.  Before  entering  into  this  con- 
tract plaintiff  examined  the  plans  and  spedfl- 
catlons, and  knew  that  while  they  authorized 
the  contractors  to  use  the  Berger  system, 
such  use  was  permitted  only  upon  the  condi- 
tion that  it  would  permit  the  laying  of  con- 
crete floors  which  would  meet  certain  speci- 
fied requirements.  With  the  knowledge  of 
the  precise  character  of  the  use  to  be  made 
of  the  system,  plaintiff  submitted  a  proposal 
which,  in  Implied  but  not  express  terms,  war- 
ranted that  It  would  be  sufficient  for  the 
purposes  of  its  Intended  use. 

[3-5]  Plaintiff  invokes  the  rule  that  "where 
a  known,  described,  and  definite  article  is 
ordered  of  a  manufacturer,  although  It  Is 
stated  by  the  purchaser  to  be  required  for  a 
particular  purpose,  yet  If  the  known,   de- 
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scribed,  an^  definite  thing  be  actually  sup- 
plied, there  Is  no  warranty  that  It  shall  an- 
swer the  particular  purpose  Intended  by  the 
buyer."  S^ts  v.  Refrigerating  Co.,  114  U.  8. 
610,  12  Sup.  Ot  46,  35  L.  Ed.  837 ;  Benjamin 
on  Sales,  {  657 ;  Hotel  Co.  v.  Wharton,  70  Fed. 
43,  24  G.  O.  A.  441.  ThMB  If  a  contractor 
should  order  I-beams  of  a  certain  size  which 
the  manufacturer  knew  were  to  be  used  In 
a  certain  construction  for  which  they  would 
be  too  small  and  weak,  he  would  not  be  held 
to  an  Implied  warranty  of  them  for  such 
use.  Or,  should  a  lumber  dealer  sell  timbers 
which  he  knew  were  to  be  put  to  a  certain 
use  in  a  constructiou  for  which  they  would 
be  unsuitable,  he  would  not  be  held  to  a 
warranty.  In  such  Instances  the  knowledge 
of  the  contractor  of  the  suitableness  for  a 
particular  use  of  well-knawn  and  commonly 
employed  units  of  construction  Is  presumed 
to  be  Just  as  great  as  that  of  his  vendor; 
and,  since  the  doctrine  of  hnplied  warranty 
rests  upon  the  principle  of  superior  knowl- 
edge of  the  vendor  over  the  vendee,  it  cannot 
obtain  in  sales  where  presumably  no  such 
superiority  exists.  The  present  case  cannot 
be  said  to  fall  under  that  rule,  for  the  reason 
that  the  inventor  and  manufacturer  of  the 
patented  system  obviously  possessed  superior 
knowledge  to  the  contractors  and  others  in- 
terested in  the  construction  of  the  building 
respecting  the. utility  of  the  invention  and  its 
adaptability  for  the  particular  use  for  which 
it  was  purchased.  It  Is  true,  as  suggested 
by  counsel  for  plaintiff,  that  the  contractors 
must  have  known  that  if  thin  concrete  were 
poured  over  a  sievelike  bed,  water  carrying 
cement  and  sand  would  fall  through  the 
sieve,  and  it  must  be  conceded  there  can  be 
no  warranty  implied  against  an  obvious  de- 
fect, nor  against  one  known  to  the  purchaser. 
Doyle  V.  Parish,  110  Mo.  App.  470,  8S  S.  W. 
646. 

But  the  contractors  did  not  know,  and 
should  not  be  required  to  heve  anticipated, 
that  concrete,  containing  only  enough  water, 
to  moisten  its  substances,  could  not  be  suc- 
cessfully spread  over  the  bed  and  given  the 
finishing  coat,  nor  should  they  be  held  to 
have  anticipated  that  the  bed  furnished  bi 
the  manufacturer  was  too  light  to  carry  the 
load  without  injurious  deflection.  As  to  such 
matters  plaintiff  knew  that  the  contractors 
were  compelled  to  rely  upon  Its  Judgment 
and  skill,  and  we  hold  the  case  falls  under 
the  rule  that  "where  a  manufacturer  con- 
tracts to  supply  an  article  which  he  manufac- 
tures to  be  applied  to  a  particular  use  of 
which  he  is  advised,  so  that  the  buyer  neces- 
sarily trusts  to  the  Judgment  and  sklU  of  the 
manufacturer,  there  is  an  implied  warranty 
that  the  article  shall  be  reasonably  fit  for 
the  use  to  which  it  Is  to  be  applied."  Hotel 
Co.  V.  Wharton,  79  Fed.  loc.  dt  45,  24  C.  C. 
A.  443.  The  evidence  of  defendant  tends  to 
show  that  the  vital  defects  of  the  system 


were  latent,  and  could  not  be  discovered  by 
an  ordinarily  careful  and  skillful  builder  ex- 
cept by  the  test  of  use.  This  evidence  is 
strongly  contradicted  by  that  of  plaintiff,  but 
such  contradiction  raises  Issues  of  fact  which 
we  find  were  properly  defined  in  the  instmo 
tlons. 

Other  points  presented  In  the  briefs  <^ 
counsel  for  plaintiff  have  been  examined  and 
are  found  to  be  without  merit.  The  cause 
was  tried  without  prejudicial  err<nr,  and  tlie 
Judgment  will  be  afiBrmed. 

It  is  so  ordered.    All  concus. 


BURNS  V.   LIMERICK.     (No.  10,920.) 

(Kansas  City  Court  of  Appeals.     MiiaourL 

Feb.  16,  1014.    Rehearing  Denied 

April  7,  1914.) 

1.  Evidence  (J  400»)— Pabojc  EvinBNCK— Va- 
BTiNO  Contract  of  Sau:. 

Where  a  sale  ia  made  on  a  written  contract 
containing  a  guaranty,  or  where  the  terms  of 
the  guaranty  are,  by  consent  of  both  parties,  re- 
duced to  writing,  and  a  sale  is  made  on  such 
guaranty,  parol  evidence  contradicting  or  vary- 
ing the  guaranty  ia  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §S  1778-1793 ;   Dec.  Dig.  (  400.*] 

2.  Evidence  (J  427*)— Pabol  Bvidenob— Va- 

BTINO  CONTBAOT  OF  SaIS. 

Where  a  stock  breeder  issued  a  catalogue 
announcing  a  public  sale  of  jacks,  which  were 
described  therein  and  warranted,  and  the  auc- 
tioneer, in  putting  up  a  jack,  read  the  descrip- 
tion thereof  in  the  catalogue,  and  stated  that 
he  was  a  good  performer  and  sure  breeder,  bat 
there  was  nothing  said  at  any  time  about  the 
warranty  in  the  catalogue,  or  that  it  was  the 
only  warranty  the  owner  would  make,  or  that 
the  owner  would  not  be  bound  by  any  warranty 
unless  the  conditions  specified  in  the  catalogue 
were  complied  with,  evidence  of  statements  made 
by  the  owner,  the  day  before  the  sale,  to  the 
effect  that  the  jack  was  a  good  performer  and 
sure  breeder  was  admissible  to  establish  a  war- 
ranty, and  could  not  be  excluded  on  the  theory 
that  a  written  guaranty  could  not  be  contra- 
dicted or  varied  by  paroL 

[Eid.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1861;  Dec  Dig.  S  427.*] 

3.  Sales  (§  262*)— ^alsk  Rkfsesentationsi^ 
Wakbanti£8. 

A  representation  that  a  jack -was  a  good 
performer  and  sure  breeder,  made  to  induce  a 
sale  thereof,  is  a  representation  of  a  fact,  and  is- 
a  warranty,  when  relied  on  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  (}ent. 
Dig.  {|  736-739;    Dec.  Dig.  }  262.*] 

4.  Auctions  and  Atjctioneebs  (S  8*)— Wab 

BANTIES— CONTBACTS. 

Where  a  stock  breeder  issued  a  catalogue 
announcing  a  public  sale  of  jacks  described 
therein  and  warranted  to  be  as  represented, 
and  the  auctioneer,  on  putting  up  a  jack,  read 
the  description  and  stated  that  he  was  a  good 
performer  and  sure  breeder  and  the  owner,  the 
day  before  the  sale,  had  made  the  same  repre- 
sentation, the  representations  inducing  one  to 
buy  the  animal  were  warranties. 

[Ed.  Note.— For  other  cusos,  see  Auctions 
and  Auctioneers,  Cent.  Dig.  §§  25-40;  Dec  Dig. 
§8.»1 

5.  Atpkal  AMD  Bbbob  ({  1064*)— Hakmt.icw 
Bbbob— Bbboneous  Inotbuctiors. 

Where,  in  an  action  for  breach  of  a  war- 
ranty in  the  sale  of  a  jack,  there  was  no  dis- 
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pute  over  the  fact  that  a  warranty  was  made, 
intended,  and  understood,  the  error. in  an  in- 
struction submitting  the  issue  of  representation, 
arising  from  the  fact  that  it  omitted  the  element 
of  the  seller's  intention  to  warrant  tlie  jack, 
was  not  reversible. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-1224 ;  Dec.  Dig. 
f  1064,»] 

6.  Sales  (J  262»)— Contbact&— Wabbantt. 

Where  a  seller  of  a  jack  stated  that  he  was 
a  good  performer  and  sure  breeder,  and  knew 
that  IJK:  buyer  bought  the  jack  oalj  tor  breeding 
purposes,  the  seller  must  be  deemed  to  have 
made  the  statement  with  the  intention  that  the 
buyer  should  rely  on  it,  and  any  secret  intention 
of  the  seller  was  immaterial  in  determining  the 
Question  of  warranty  ~in  the  sale  of  the  animal. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  736-739;   Dec  Dig.  §  262.*] 

7.  Sales   (J   429*)— Bbeach  of  Waebantt— 
Defenses. 

Where  one  sues  for  breach  of  warranty  in 
the  sale  of  a  jack,  the  care  the  jack  received 
after  the  sale  was  available  in  defense  only,  and 
was  not  a  condition  precedent  to  the  buyer's 
right  to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §8  1224-1229 ;   Dec.  Dig.  {  429.*] 

8.  Tbial  (I  199*)  — Instbdctions— SuBiiiT- 
iiNo  Questions  of  Law. 

A.  requested  instruction  submitting  to  the 
jury  a  question  of  law  is  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f§  467-470;    Dec.  Dig.  $  199.*] 

9.  Auctions  and  Auctioneebb  (|  8*)— Wab- 
BANTir — Remedies  of  Buyer. 

Where  a  stock  breeder  issued  a  catalogue 
announcing  a  public  sale  of  jacks,  and  the  cata- 
logue, which  described  the  animals,  declared 
that  the  seller  guaranteed  them  to  be  as  repre- 
sented, and  any  animal  that  proved  to  be  not  as 
represented  and  was  returned  within  60  days 
would  be  replaced  or  the  price  refunded,  but 
there  was  nothing  to  show  that  the  statements 
in  the  catalogue  or  the  statements  made  at  the 
sale  limited  the  liability  of  the  seller  on  his  war- 
ranty in  the  event  the  stock  was  returned  in  60 
days,  the  buyer,  relying  on  the  representations, 
could  either  sue  for  breach  of  warranty  or  re- 
turn the  animal  and  receive  the  price  paid ;  the 
right  to  return  being  only  a  cumulative  remedy. 

[Ed.  Note.— For  other  cases,  see  Anctlona 
and  Auctioneers,  Cent  Dig.  ii  25-40;  Dec  Dig. 
8  8.*] 

Appeal  from  Circuit  Court,  Boone  County ; 
David  H.  Harris,  Judge. 

Action  by  John  J..  Burns  against  A.  E.  Lim- 
erick. 'From  a  Judgment  for  plaintifr,  de- 
fendant appeals.    Affirmed. 

N.  T.  Gentry,  of  Columbia,  for  appellant 
McBalne  &  Clark,  of  Columbia,  for  respond- 
ent. 

TRIMBLE,  J.  This  Is  an  action  for  dam- 
ages for  breach  of  warranty  In  the  sale  of  a 
Jack  to  plaintiff  by  defendant  Plaintiff  ob- 
tained Judgment  in  the  sum  of  $350,  and  de- 
fendant has  appealed. 

Plalntifl,  a  farmer  and  stockman  -  expe- 
rienced In  handling  Jacks,  and  living  in  Linn 
county,  Mo.,  received  a  catalogue  announcing 
a  public  sale  of  some  Jacks  In  Boone  county 
by  defendant  and  one  Bradford.  These  two 
were  not  partners,  but  simply  had  a  Joint 
sale.     On   the  day  before  the  sale  plaintiff 


went  to  Boone  county  and  to  defendant's 
farm  to  look  at  the  Jacks  advertised.  He 
looked  at  the  Jack  In  controversy  with  a  view 
of  buying  him,  and  asked  defendant  about 
him.  Defendant  told  him  the  Jack  was  a 
good  performer  and  a  sure  breeder.  Plain- 
tiff at  the  time  had  defendant's  and  Brad- 
ford's catalogue,  which  described  the  Jack  in 
the  following  language:  "Here  is  a  Jack  that 
makes  them  aU  sit  up  and  take  notice.  He 
has  two  good  ends  and  a  good  middle;  a 
good  Jack  for  either  mares  or  Jennets.  I  bred 
two  mares  to  this  Jack  when  he  was  two 
years  old  and  got  two  mare  mules.  I  was 
offered  $200  for  one  when  it  was  only  two 
weeks  old.  This  was  the  best  mule  colt  I 
ever  saw.  Over  150  men  saw  this  colt  and 
they  all  said  It  was  the  best  mule  colt  they 
ever  saw.  It  was  killed  when  It  was  three 
weeks  old.  The  other  colt  sold  for  $155  at 
weaning  time  and  weighed  630  pounds.  I 
made  a  season  last  spring  with  this  Jack  at 
$14  for  mares,  that  Is  $4  higher  than  any  Jack 
ever  stood  in  this  part  of  the  country.  He 
got  more  th.in  he  could  do.  There  were  28- 
Jacks  that  stood  within  nine  miles  of  me. 
That  shows  what  the  people  think  of  him 
here.  This  Jack  had  the  pink  eye  when  he 
was  a  yearling  and  it  left  his  eyes  a  little 
clouded.  This  does  not  hurt  his  usefulness 
at  all.  He  can  see  to  get  around  and  go  anj*- 
where  he  wants  to.  He  is  a  good  performer 
and  sure  breeder.  Anybody  can  handle  him 
with  halter.  Somebody  will  get  a  great  bar- 
gain in  this  Jack.  My  neighbors  want  me 
to  keep  this  Jack  and  agree  to  pay  $15  to 
breed  mares  to  him,  but  it  don't  suit  me  to 
stand  stock  and  he  will  sell  In  sale  for  the 
high  dollar."  The  next  day  plaintiff  attend- 
ed the  sale,  and  when  the  Jack  In  question 
was  put  up,  the  auctioneer  read  the  fore- 
going description  of  the  Jack,  and  steted  that 
he  was  "a  good  performer  and  sure  breeder." 
The  Jack  was  finally  knocked  off  to  plaintiff 
for  $1,000,  and  he  took  him  home,  caring  for 
blm  in  a  proper  manner ;  at  least  there  was 
abundant  evidence  tending  to  show  that  he 
did. 

The  sale  took  place  on  February  2,  1911; 
the  breeding  season  usually  opens  from  about 
April  1st  to  April  lOtb.  The  first  opportunity 
plaintiff  had  to  try  the  Jack  was  on  March, 
30th.  He  would  not  perform.  On  April  2d 
he  was  tried  again,  but  did  no  better.  On 
April  8,  1911,  he  was,  with  difficulty,  induced 
to  breed.  After  that,  during  that  season,  he 
bred  39  mares,  but  only  11  had  colts. 

In  the  season  of  1912  the  Jack  bred  55 
mares,  but  difficulty  in  getting  him  to  per- 
form was  experienced  every  time.  Plaintiff 
had  written  several  letters  to  defendant  about 
the  Jack,  and  on  May  8th  he  .telephoned  de- 
fendant, and  the  latter  sent  a  man  to  see 
what  be  could  do  with  the  Jack,  but  he 
failed,  and  returned  home.  In  addition  to 
this,  there   was  ample  evidence  tending  to 
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show  that  he  was  not  a  good  performer  nor  j 
a  sure  breeder ;  that,  had  he  been  as  war- 
ranted, he  would  have  been  worth  what 
plaintiff  paid  for  him,  $1,000,  but  was  only 
worth  $300  to  $400.  Defendant  offered  evi- 
dence tending  to  show  that  the  failure  of  the 
Jack  to  worft:  was  due  to  the  way  plaintiff 
handled  him. 

The  catalogue  also  contained  the  following: 
"We  guarantee  every  animal  to  be  as  repre- 
sented In  the  catalogue  (subject  to  correction 
on  day  of  sale),  and  any  animal  that  proves 
to  not  be  as  represented  and  returned  to  us 
In  good  health,  condition  and  sound  as  when 
sold  and  within  60  days  of  date  of  purchase, 
we  wUl  replace  him  with  another  Jack  sat- 
isfactory to  purchaser,  or  refund  the  money 
paid  for  said  animal.  Owing  to  Mr.  Brad- 
ford's continued  sickness  we  are  unable  to 
get  all  the  pedigrees  in  this  catalogue,  but 
expect  to  have  them  on  the  day  of  the  sala 
A.  B.  Limerick.    W.  B.  Bradford." 

Defendant's  answer  admitted  the  sale  .of 
the  Jack,  and  denied  generally  the  other  al- 
legations. It  further  set  up  that  the  only 
warranty  or  guaranty  he  made  was  the  print- 
ed one  Just  set  out,  and  that  plaintiff  did  not 
return  said  Jack  in  60  days,  as  In  said  guaran- 
ty required,  and  that  he  never  offered  to  re- 
turn said  Jack,  and  never  demanded  that 
be  be  replaced  with  another;  also  that  the 
Jack's  failure  was  the  result  of  plaintiff's 
handling  and  treatment 

[1-3]  Defendant  contends  that  it  was  error 
to  admit  evidence  that  on  the  day  before  the 
sale  defendant  told  plaintiff,  in  answer  to  the 
latter's  questions  about  the  Jack,  that  he  was 
a  good 'performer  and  a  sure  breeder.  This 
contention  is  based  on  the  view  that  the  only 
warranty  made  was  contained  in  the  written 
statement  of  the  catalogue  last  above  quoted, 
and  therefore  all  antecedent  oral  agreements 
are  merged  into  the  written  one,  and  it  can- 
not be  enlarged,  contradicted,  or  varied  from, 
but  must  constitute  the  sole  evidence  of  the 
guaranty.  This  is  undoubtedly  the  rule 
whenever  a  sale  Is  made  upon  a  written  con- 
tract and  the  gnaranty  is  contained  therein, 
or  when  the  terms  of  the  guaranty  are,  by 
consent  of  both  parties,  reduced  to  writing, 
and  the  sale  is  made  on  that  guaranty. 
Bates  County  Bank  v.  Anderson,  85  Mo.  App. 
351 ;  Watson  v.  Roode,  30  Neb.  264,  46  N.  W. 
491 ;  Seitz  v.  Refiigerator  Ck>.,  141  V.  S.  510, 
12  Sup.  Ct  46,  35  L.  Ed.  837.  The  basis  of 
the  rule  Is  that  when  parties  contract  in  re- 
gard to  a  certain  matter,  and  reduce  their 
agreement  to  writing,  the  writing  expresses 
their  whole  agreement  in  regard  to  that 
matter,  and  consequently  only  the  writing 
can  be  looked  to,  and  extrinsic  evidence  of 
a>  warranty  not  mentioned  in  the  loriting  is 
not  admissible.  Wllllston  on  Sales,  f  215. 
But  in  this  case  the  parties  did  not  reduce 
their  agreement  to  writing,  nor  was  the  sale 
made  on  a  written  contract.  The  sale  was 
made  orally  at  public  auction.    And,  when 


the  ja^  waa  pnt  up,  tbe  auctioneer  read 
the  detoription  of  tbe  jack,  and  stated  that 
he  was  a  good  performer  and  a  sure  breeder, 
and  the  plaintiff  bought  relying  on  what  tbe 
defendant,  the  auctioneer,  and  the  catalogue 
said  about  the  Jack's  qualities.    There  was 
nothing  said  at  any  time  or  anywhere  about 
the  warranty  in  the-  catalogue,  nor  that  it 
was    the    only    warranty    defendant   would 
make,  nor  that  defendant  would  not  be  bound 
by  any  warranty  unless  the  conditions  spec- 
ified in  the  catalogue  were  compiled   with. 
The  statement  concerning  the  Jack  was  the 
same  in  the  conversation  with  plaintiff  the 
day  before  the  sale  that  it  was  on  the  day  of 
the  sale;  there  was  no  contradiction,  enlarge- 
ment,  or   variation   of  the  warranty;     all 
were  to  the  effect  that  the  Jade  was  a  good 
performer  and  a  sure  breeder.    So  that  the 
statements  made  the  day  before  were  merely 
reiterated  to  plaintiff  on  the  day  of  the  sale, 
and  were  therefore  admissible,  as  tending  to 
establish  a  warranty.    They  became  such  be- 
cause they  were  statements  of  a  positive  fact, 
made  to  induce  plaintiff   to  buy  and  upon 
which    he    relied    in    buying.    Laumeier    v. 
Dolph,  145  Mo.  App.  78,  loc.  cit  85,  130  S.  W. 
360;    Faust  v.  Koers,  111  Mo.  App.  560,  86 
S.  W.  278.    Wllllston  on  Sales,  p.  245,  says: 
"Any  affirmation  of  fact  and  any  promise  by 
the  seller  relating  to  the  goods  Is  an  express 
warranty,  if  the  natural  tendency  of  such 
affirmation  or  promise  Is  to  induce  the  buyer 
to  purchase  the  goods,  and  if  the  buyer  pur- 
chased the  goods  relying  thereon."     And,  In 
discussing  the  nature  of   the  obligation  of 
warranty  the  same  author,  on  page  261,  says: 
"A  positive  representation  of  fact  is  enough 
to  render  him  liable.    The  distinction  be- 
tween warranty  and  representation,  which  is 
Important  in  some  branches  of  the  law,  is 
not  appropriate  here.    The  representation  of 
fact,  which  induces  a  bargain.  Is  a  warran- 
ty."   Such  statements  could  not  be  deemed 
mere  antecedent  representations,  because,  by 
being  reiterated  on  the  day  of  sale,  they  fnr- 
ni^ed  a  part  of  the  contract  when  concluded. 
Benj.  on  Sales,  %  610. 

[4]  The  case  of  Ransberger  v.  Ing,  55  Mo. 
App.  621,  merely  held  that  an  antecedent 
statement  made  in  a  handbill  could  not  be 
declared  a  warranty,  because  a  warranty 
is  a  part  of  the  contract,  and,  as  the  evidence 
was  conflicting  as  to  whether  there  was  a 
warranty  at  the  time  of  the  tale,  the  action 
of  tbe  trial  court  in  declaring,  as  matter 
of  law,  that  such  antecedent  representation 
constituted  a  warranty,  was  erroneous.  But, 
in  the  case  at  bar,  there  was  no  dispute  over 
the  fact  that  the  representations  were  made, 
at  the  time  of  the  sale,  that  the  Jack  was  a 
good  performer  and  a  sure  breedeir.  Neitbw 
can  there  be  any  doubt  but  that  such  state- 
ments were  made  a»  tcarranties,  because  they 
were  the  same  as  the  representation  in  the 
catalogue,  and  defendant  had  stated  else- 
where  tbeiein   that  he  guaranteed   "every 
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animal  to  be  aa  represented  In  tbe  catalogue 
(subject  to  correction  on  day  of  sale)."  In 
tbe  case  of  Buchanan  t.  Laber,  39  Wash.  loc. 
dt  413,  81  Pac.  911,  dted  by  defendant  In 
support  of  the  point  that,  where  a  printed 
catalogue  contains  the  warranty,  parol  evi- 
dence Is  not  admissible,  the  sale  was  upon  a 
written  contract,  which  referred  to  the  print- 
ed catalogue  for  the  terms  of  the  warranty. 
Consequently  tbe  catalogue  warranty  formed 
a  part  of  the  written  contract  between  the 
parties,  and  to  which  both  assented,  and  by 
which  both  were  bound.  But,  In  the  case  at 
bar,  there  was  no  written  contract  between 
tile  parties. 

[1,1]  Complaint  is  made  of  plalntifTB  In- 
struction No.  1,  on  tbe  ground  that  it  told 
the  Jury  that,  if  they  believe  defendant,  at 
the  time  of  the  sale,  stated  or  represented 
the  Jack  to  be  a  good  performer  and  a  sure 
foal-getter,  and  that  plalntUt  relied  upon  said 
statement  or  repieaentation,  if  any.  In  pur- 
chasing said  Jack,  then  In  law  it  constituted 
a  warranl^r.  The  ground  of  the  complaint 
is  that  the  Instruction  omitted  the  element 
of  Intention  on  the  part  of  defendant  to 
warrant  the  Jack. 

Ordinarily  this  might  be  a  fatal  defect, 
If  there  was  any  dispute  over,  or  doubt 
about,  the  fact  that  a  warranty  was  made. 
Intended,  or  understood.  But  there  is  no 
dispute  over  this  fact.  The  printed  state- 
ment in  defendant's  catalogue  says  he  in- 
tended the  representation  of  the  Jack  to  be 
a  guarantee  or  warranty.  Again  the  state- 
ment or  representation  itseU  shows  that  It 
was  not  tbe  expression  of  an  opinion,  but 
was  the  positive  statement  of  a  fact.  Plaln- 
tUt was  buying  a  Jack  useful  for  .one  thing 
only,  namely,  for  breeding  purposes.  A  state- 
ment that  he  was  a  good  performer  and  a 
sure  breeder  was  tbe  statement  of  a  fact 
(Note  what  the  catalogue  said  he  had  done 
tbe  year  before.)  As  the  Jack  was  suitable, 
and  was  bought  for  only  one  purpose,  such 
a  statement  could  only  be  made  to  Induce 
plalntUt  to  buy,  and  both  parties  would  un- 
derstand that  It  would  have  that  effect,  and 
that,  without  that  assurance,  plaintiff  would 
not  buy.  In  other  words.  It  was  the  positive 
statement  of  a  fact  forming  part  of  the  con- 
tract of  sale  Itself,  and  was  so  from  the 
very  nature  of  the  subject-matter  of  the  con- 
tract Defendant  In  making  it,  must  be 
deemed  to  have  made  It  intending  plaintiff  to 
rely  on  it  and  knowing  that  he  would  rely 
on  It  In  such  case  It  Is  not  the  secret  In- 
tent the  seller  may  have  in  his  mind  that 
governs,  but  It  is  the  legal  intent  or  the  in- 
tention which  the  law  affixes  to  what  is  said 
and  done,  that  determines  the  question  of 
warranty  or  no  warranty.  As  said  In  Wlllls- 
ton  on  Sales,  S  201:  "Best  modem  authori- 
ties disregard  the  seller's  Intent  So  far  as 
the  Intent  spoken  of  by  the  courts  is  re- 
stricted to  the  meaning  of  apparent  Intent 
to  assert  a  fact,  undoubtedly  a  real  requlre- 
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ment  of  the  law  of  warranty  la  stated  by 
the  word;  but  as  the  wprd  'Intent'  nat- 
urally means  rather  the  seller's  actual  in- 
tent than  the  justifiable  belief  of  the  buyer, 
and,  as  intent  to  warrant  seems  to  mean  in- 
tent to  promise  or  enter  into  a  contract  quite 
as  naturally  as  intent  to  assert  a  fact  It  is 
much  better  to  avoid  the  use  of  the  word  In 
tids  connection  altogether,  and  the  best  mod- 
em authorities  have  reached  this  result" 
And  on  page  264,  the  same  author,  speaking 
of  positive  statements  of  fact,  says:  "The 
modem  and  better  view  is  that  such  a  state- 
ment positively  made  In  such  a  way  as  to 
form  part  of  the  Inducement  of  a  sale.  Is 
necessarily  a  warranty."  In  Hoffman  v. 
Dixon,  106  Wis.  316,  loc.  dt  320,  81  N.  W. 
481,  482  (76  Am.  St  Rep.  816)  the  court,  quot- 
ing from  BenJ.  on  Sales,  say:  "The  better 
class  of  cases  hold  that  a  positive  affirmation 
of  a  material  fact  as  a  fact  Intended  to  be 
relied  upon  as  such,  and  which  is  so  relied 
upon,  constitutes  in  law  a  warranty,  wbeth- 
o:  the  vendor  mentally  Intended  to  warrant 
or  not"  In  McClintock  v.  Bmi<&,  87  Ky. 
160,  loc.  dt  166,  7  S.  W>.  803,  906,  It  is  said: 
"It  does  not  depend  upon  whether  the  vendor 
Intends  to  be  bound  by  his  warranty  or  not 
but  upon  whether  he  made  an  affirmation  as 
to  the  condition  of  the  article  or  merely  ex- 
pressed an  opinion  as  to  It" 

Nor  was  there  a  lack  of  evidence  to  show 
that  tbe  representations  were  made  at  the 
time  of  the  sale. 

[7]  It  was  not  necessary  that  said  instruc- 
tion No.  1  should  include  the  care  the  Jack 
received  after  tbe  sale,  because  that  element 
was  not  In  the  nature  of  a  condition  pre- 
cedent CO  plaintiff's  right  to  recover.  It  did 
not  form  a  part  of  plaintUTs  case,  but  was 
matter  of  defense  to  be  raised  by  defendant 
It  was  so  raised  and  was  submitted  to  the 
Jury,  and  by  It  dedded  adversely  to  de- 
fendant 

[I,  •]  Complaint  is  made  of  the  court's  ac- 
tion in  refusing  defendant's  instruction  No. 
3  which  told  the  Jury  that  If  they  found 
that  the  only  warranty  defendant  made  was 
limited  to  60  days,  and  that  It  was  agreed 
that  if  the  Jack  did  not  come  up  to  the  war- 
rant7,  he  was  to  be  returned  within  60  days, 
and  was  not  so  returned,  the  verdict  must 
be  for  defendant 

In  the  first  place,  this  Instruction  left  the 
Jury  to  determine  a  question  of  law,  namely: 
Whether  or  not  the  oral  representations  and 
statements  made  by  defendant  and  the  auc- 
tioneer constituted  warranties.  In  the  next 
place,  there  was  no  evidence  showing  that 
the  warranty  In  the  catalogue  was  the  only 
one  by  which  defendant  would  be  bound,  nor 
that  plaintiff  agreed  to  be  bound  by  the  con- 
ditions named  In  the  catalogue  guaranty. 
This  is  not  like  a  case  where  there  is  a  writ- 
ten contract  of  sale  embodying  a  conditional 
warranty  as  one  of  Its  terms,  and  constitut- 
ing the  only  warranty  made  and  to  which 
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Itoth  partieg  have  agreed.  Snch  are  the  cas- 
es of  Boyer  t.  Neel,  60  Mo.  App.  26;  Wood 
Mowing,  etc,  Co.  y.  Bobbst,  66  Mo.  App.  427 ; 
Klngsland  t.  Board,  60  Mo.  App.  662;  Klrfc 
v.  Seeley,  63  Mo.  App.  262.  Tbe  catalogue 
statements  did  not  embrace  tbe  terms  on 
wblch  the  Jack  was  bought  Neither  In  tbe 
catalogue  nor  at  the  sale  was  It  stated  that 
sellers  would  not  be  held  responsible  on  their, 
representations  unless  the  stock  was  return- 
ed In  60  days.  There  was  no  evidence  that 
the  Jack  was  sold  only  on  these  conditions. 
And,  unless  it  was  sold  only  on  these  con- 
ditions, plaintiff  would  not  be  impliedly 
bound  merely  by  buying  at  the  sale;  be- 
cause, imder  the  law,  plaintiff  had  the  right, 
upon  a  breach  of  the  warranty,  to  either 
keep  the  Jack  and  sue  for  damages,  as  he  did 
In^this  case,  or  to  return  It  and  get  his  mon- 
ey back.  These  two  courses  were  open  to 
him,  unless  he  specially  agreed  in  his  con- 
tract to  be  restricted  to  only  one  of  them. 
Now,  in  this  case  the  guaranty  in  the  cat- 
alogue does  not  say  he  will  be  limited  to  the 
remedy  therein  specified,  but  merely  gives  an 
additional  or  cumulative  remedy,  to  wit: 
That,  if  he  will  return  it  in  60  days,  he  can 
get  another  animal  in  its  place.  In  other 
words,  the  catalogue  guaranty  merely  gave 
plaintiff  the  privilege  of  returning  the  Jack 
In  a  specified  time,  but  did  not  restrict  him 
to  that  course.  "The  fact  that,  under  the 
contract  of  sale,  the  buyer  has  the  privilege 
of  returning  the  article  does  not  make  his 
retention  thereof  a  waiver  of  the  warranty, 
but  merely  furnishes  a  cumulative  remedy." 
SO  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  189. 
Neither  in  the  oral  nor  in  the  catalogue 
statement  was  there  anything  binding  the 
purchaser  to  return  the  Jack.  As  said  in 
Moore  V.  Emerson,  63  Mo.  App.  137,  loa  cit 
139:  "It  does  not  contain  any  term  or  stip- 
ulation binding  the  purchaser  to  exercise  the 
right  to  return  tbe  animal  afforded  him  by 
the  agreement  of  the  vendor.  Still  less  is 
there  anything  in  tbe  contract  evidencing  an 
agreement  on  the  part  of  the  purchaser  to 
return  the  animal.  As  far  as  the  obligations 
of  the  contract  are  concerned,  they  are  un- 
ilateral, and  rest  upon  the  vendor.  It  is  the 
well-settled  law  in  this  country  that  a  right 
of  action  for  breach  of  warranty  exists,  al- 
though the  vendor  expressly  agreed  to  take 
back  the  animal  If  it  failed  to  correspond 
to  the  warranty.  In  such  case  the  right  to 
return  is  merely  a  cumulative  remedy.  Mc- 
Cormlck  v.  Dunville,  36  Iowa,  645 ;  Douglas, 
etc,  Co.  T.  Gardner,  10  Cush.  [Mass.]  88; 
Mandel  v.  Buttels,  21  Minn.  391;  Perrine  v. 
Serrell,  30  N.  J.  Law,  454."  An  examina- 
tion of  the  language  of  the  guaranty  in  the 
case  at  bar  will  disclose  that  it  is  almost 
identical  with  the  guaranty  in  the  Emer- 
son Case;  and  it  will  also  disclose  that  the 
guaranty  cannot  be  considered  to  Itave  been 
given  with  reference  solely  to  defects  aris- 


ing within  60  days,  because  the  breeding  i 
son  would  tiardly  open  in  60  days,  and,  air 
though  plaintiff  may  lutve  learned  on  Mardk 
30th  that  the  Jack  refused  to  serve  a  partic- 
ular mare,  yet  60  days  would  not  afford  snf- 
ficlent  opportunity  to  teat  his  breeding  pow- 
ers. Again,  the  language  of  the  catalogue 
guaranty  does  not  say:  "We  guarantee  every 
animal  to  be  as  represented  on  oontUtion,  or 
provided  that,  the  purchaser  returns  him  In 
60  days."  It  says:  "We  guarantee  every  an- 
imal to  be  as  represented,  *  *  •  and  any 
animal  that  proves  not  to  be  as  represoited 
and  la  returned  •  •  •  within  60  daya 
•  •  •  we  will  replace  •  •  •  or  refund 
the  money." 

It  may  be  that  the  failure  of  the  Jack  to 
work  properly  was  the  result  of  a  change  of 
scene  or  the  manner  of  handling  him.  But 
this  was  for  the  Jury,  and  its  decision  is  con- 
clusive on  us.  As  a  Jack  is  affected  by  the 
Influences  produced  by  change  of  scene  or 
climate  and  method  of  handling,  the  only 
way  to  avoid  the  risk  of  having  the  question 
of  what  causes  him  to  fail  as  a  breeder  de- 
cided adversely  to  a  vendor  Is  to  sell  the  Jack 
without  a  warranty,  or  to  so  limit  it  as  not  to 
embrace  a  situation  where  he  is  taken  to 
another  place. 

The  Judgment  is  affirmed.    All  concur. 


BATON  v.  J.  R.  CROWE  COAL  &  MINI.VO 

CO.    (No.  11,021.) 

(Kanaaa  City  Court  of  Appeals.     Missouri. 

March  Term,  1914.) 

Sales  (§  350*)— Breach  op  Contbaci  —  Evi- 
dence. 

Plaintiff's  testator  purchased  60  cars  of 
coal  from  defendant  to  be  delivered  within  a 
specified  time  as  ordered,  and  ordered  all  of  the 
coal  so  as  to  enable  defendant  to  deliver  it 
within  the  time,  but  succeeded  in  obtaining  only 
5  cara  He  also  purchased  50  cars  from  another 
which  were  not  delivered,  and  he  was  compelled 
to  buy  100  cars  to  supply  the  deficiency.  An 
average  car  contained  30  tons,  and,  though  tbe 
contract  price  was  $1.75  a  ton  at  the  mines, 
testator  was  compelled  to  pay  on  a  sliding  scale 
from  $2.25  to  $3  during  the  time  the  coal  should 
have  been  delivered.  Held,  that  such  evidence 
was  sufficient  from  which  to  compute  compen- 
satory damages,  to  wit,  the  amount  testator  was 
compelled  to  pay  for  coal  to  supply  the  defi- 
ciency above  the  price  he  had  contracted  to  pay 
for  it,  and  that  it  was  therefore  error  to  limit 
plaintiff's  recovery  to  nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  IS  511,  1056-1059;   Dec.  Dig.  {  359.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

Action  by  Trypbosia  Eaton,  as  executrix 
of  Henry  Eaton,  deceased,  against  the  J.  B. 
Crowe  Coal  &  Mining  Company.  Judgment 
for  plaintiff  for  nominal  damages  only,  and 
she  appeals.    Reversed  and  remanded. 

Joseph  S.  Rust,  of  Kansas  City,  and  Ham- 
lin &  Seawell,  of  Springfield,  for  appellant 
Boyle  A  Howell  and  Joseph  S.  Brooks,  aU  of 
Kansas  City,  for  respondent 


*For  other  cases  see  same  topic  and  s«ctlon  NUMBBB  In  Dae.  Dig.  A  Am.  Die.  Kejr-No.  Series  ft  Rep'r  Indezn 
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TRIMBLE,  X  TUb  case  was  here  once  be- 
fore. Eaton  T.  Crowe  Coal  &  Mining  Co., 
161  Mo.  App.  30,  142  S.  W.  1107.  As  stated 
In  that  opinion,  tbe  snit  Is  for  damages  for 
failure  to  dellTer  45  car  loads  of  ooal  ac- 
cording to  contract.  A  Judgment  for  defend- 
ant on  that  trial  was  reversed,  because  this 
court  held  tbat  the  evidence  conclusively 
showed  that  tbe  failure  to  deliver  the  coal 
was  not  on  account  of  a  shortage  of  cars 
(for  which  defendant  would  not  be  liable  un- 
der the  contract),  but  bjr  reason  of  causes 
for  which  it  was  liable.  l%e  court  further 
held  that,  while  there  was  no  evidence  aa  to 
the  number  of  tons  of  coal  defendant  failed 
to  deliver,  yet,  as  it  did  fail  to  deliver  some 
for  causes  for  which  it  was  liable,  and  platn- 
tift  was  damaged  thereby,  the  latter  was  en- 
titled to  nominal  damages.  And,  as  the  case 
had  to  be  reversed,  it  would  be  remanded 
for  another  trial,  so  that  the  evidence  as  to 
the  number  of  tons  defendant  failed  to  de- 
liver could  be  presented,  in  which  case  sub- 
stantial damages  would  be  allowed.  Upon  a 
retrial  before  the  court  without  a  Jury,  the 
court  found  for  plaintiC  for  nominal  damages 
only,  and  rendered  Judgment  in  his  favor 
for  $L  After  this  Judgment  plaintlCt  died, 
and  the  cause  was  revived  and  appeal  taken 
in  the 'name  of  his  executrix. 

The  basis  of  the  court's  finding  is  to  be 
gathered  from  the  two  declarations  of  law 
given  in  defendant's  behalf.  One  of  which, 
No.  5,  Is  as  follows:  "The  court  declares  the 
law  to  be  that  there  is  no  evidence  as  to 
the  number  of  tons  of  coal  defendant  failed 
to  deliver  plaintlEC,  and  therefore  there  is  no 
basis  upon  which'  the  court  can  estimate 
damages,  if  plalntiS  was  entitled  to  dam- 


In  order  to  determine  whether  tbe  giving 
of  the  foregoing  declaration  was  correct  or 
not,  it  is  necessary  to  understand  the  con- 
tract made  by  the  parties  and  the  evidence 
given.  The  contract  was  made  by  corre- 
spondence. On  the  part  of  plalntlflC  it  con- 
sisted of  an  order,  No.  233,  signed  by  Hen- 
ry Eaton,  dated  September  11,  1902,  addres- 
sed to  defendant  at  Kansas  City,  Mo.,  di- 
recting it  to  ship  to  Henry  Eaton,  Spring- 
field, Mo.,  over  the  St  Louis  &  San  Fran- 
cisco Railroad,  "as  ordered  during  season, 
not  to  exceed  one  car  per  day,  50  cars  of 
Weir  City  lump  coal  at  $1.75  per  ton  f.  o.  b. 
cars  at  mines."  This  order  was  accepted  by 
defendant  In  a  letter  dated  September  13, 
1902,  addressed  to  Henry  Eaton,  saying, 
among  other  things:  "We  are  in  receipt  of 
your  order  No.  233  for  fifty  cars  of  Weir 
City  lump,  for  which  we  are  greatly  oblig- 
ed. We  will  see  to  it  that  good  coal  is  fur- 
nished you,  and  prompt  shipment  made  of  it" 

On  September  18,  1002,  defendant  wrote 
plaintiff:  "You  may  consider  yourself  for- 
tunate in  the  purchase  of  lump  coal  on  or- 
der recently  given,  as  the  price  has  been  ad- 
vanced to  $2  on  lump  and  $1.75  on  nut  f. 
o.  b.  mines."    This  and  tbe  letter  of  accept- 


ance clearly  and  conclusively  show  that  the 
order  was  a  contract  for  the  delivery  of  80 
cars  of  coal  "as  ordered  during  tbe  season, 
not  to  exceed  one  car  per  day."  It  Is  agreed 
that  "during  the  season"  as  used  in  the  con- 
tract meant  that  part  of  the  year  between  the 
Ist  of  September  and  tbe  1st  of  April.  On 
tbe  letter  of  September  13th,  accepting  the 
order,  was  the  statement,  "all  orders  and 
contracts  subject  to  car  supply,  strikes,  ac- 
cident, and  causes  beyond  our  control."  And 
regardless  of  the  effect  of  this  statement, 
there  was  a  trade  custom  that  every  order 
is  taken  subject  to  such  conditions. 

While  tbe  order  was  a  conditional  one  as 
contended  by  defendant,  yet  the  only  condi- 
tional feature  about  it  was  the  element  of 
car  shortage,  strikes,  eta  It  was  uncondi- 
tional as  to  the  number  of  cars  agreed  to 
be  taken  and  delivered.  Delivery  wfts  to  be 
made  as  ordered  not  to  exceed  one  car  per 
day,  and  this  meant  delivery  within  a  rea- 
sonable time  after  each  order.  The  condition- 
al feature  that  the  order  was  subject  to  car 
shortage  is  not  important  at  this  time,  since 
the  trial  court  refused  a  declaration  asked 
by  defendant  to  the  effect  that  the  failure  to 
deliver  coal  was  due  solely  to  a  shortage  of 
cars,  and  not  to  a  shortage  of  coal.  In  its 
oral  evidence  defendant  attempted  to  explain 
tbat  the  real  cause  of  its  failure  to  deliver 
was  because  of  a  shortage  of  cars  supplied 
by  the  railroad,  and  not  on  account  of  a 
shortage  in  its  coal  production ;  that,  under 
the  conditions  under  which  mining  is  carried 
on,  no  coal  can  be  mined  beyond  the  amount 
required  to  fill  the  cars  that  are  furnished; 
that  when  there  are  no  cars  no  coal  can  be 
mined,  as  the  miners  will  not  mine  the  coal, 
and  tbe  coal.  If  mined  and  stored,  will  slack 
and  become  less  valuable.  This  fact  may  be 
true  enough  In  itself;  but  if  a  shortage  of 
cars  was  the  real  reason  why  defendant  fail- 
ed to  deliver  the  coal,  it  is  incomprehensible 
why  defendant  did  not  say  so  in  its  corre- 
spondence. Instead  of  doing  so,  however,  in 
every  letter  it  stated,  as  a  reason  for  not  de- 
livering the  coal,  that  the  railroad  was  using 
their  entire  output,  and  contlscating  the  coal 
defendant  was  billing  to  its  other  customers. 
And  there  was  evidence  that  when  plaintiff 
could  not  get  the  coal  from  defendant  he  had 
contracted  for  at  $1.75  per  ton,  he  obtained 
it  at  an  advanced  price  from  others,  shipped 
over  tbe  same  railroad.  So  that  other  mines 
on  the  same  line  of  railroad  were  having  no 
trouble  to  get  cars,  at  least  cars  in  which 
to  ship  coal  that  was  being  sold  at  tbe  cur- 
rent market  price. 

Going  back,  now,  to  tbe  question  of  the  cor- 
rectness of  the  court's  ruling  in  giving  decla- 
ration No.  5,  above  quoted,  the  record  shows 
that  on  October  8,  1902,  plaintiff  wrote  de- 
fendant: "I  telephoned  tbe  mines  several 
days  ago  to  ship  me  1  car  lump  coal  every 
dav  until  further  orders.  Please  rush  my 
order,  as  I  am  running  short."  The  defend- 
ant replied  next  day:    "Your  favor  at  band. 
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Beg  to  adWse  we  aie  making  every  effort 
pofisible  to  fill  orders ;  but  the  railroad  com- 
pany Gonfiacates  onr  entire  output  However, 
I  have  written  the  mines  to-day  to  make 
every  effort  to  ship  you  some  lump  coal. 
Beg  to  advise 'that  tbe  selling  price  has  ad- 
vanced to  (2.25  per  ton  on  lump.  •  •  • 
We  trust  that  yon  will  appreciate  oar  efforts 
and  the  position  we  are  placed  in,  as  we  will 
do  tbe  best  we  can  for  you."  Here  was  an 
order  to  ship  one  car  a  day  nntil  farther 
orders.  Bat  this  order  was  not  complied 
with,  except  possibly  as  to  the  5  cars  plain- 
tiff received  from  defendant.  From  October 
8th  until  NoTember  5th  was  27  days,  and 
yet,  if  any  cars  were  furnished  at  all  daring 
that  time,  there  were  only  6  furnished.  And 
during  that  time  the  price  of  coal  was  $2.25 
per  ton  f.  o.  b.  mines.  Between  October  8th 
and  November  6,  1802,  defendant  must  have 
shipped  plaintiff  the  6  cars  he  admits  having 
received  of  the  50  called  for  in  the  contract 
It  is  not  exactly  clear  from  the  record  Just 
when  these  5  oars  were  shipped;  bat  It 
Is  a  fair  inference  that  they  were  shipped  be- 
tween October  9th  and  November  6th,  becaose 
on  the  last-named  date  plaintiff  wrote  de- 
fendant to  "bold  all  shipments  until  further 
orders,  as  I  have  no  room  to  unload."  And 
there  is  no  evidence  that  any  cars  were  re- 
ceived after  that  date. 

To  the  letter  of  November  6th,  defendant, 
on  the  8th,  wrote:  "We  are  in  receipt  of 
your  favor  of  the  5th  instant,  advising 
us  to  hold  shipment  of  coal  to  yon  until 
further  advised,  and  will  comply  with  your 
request  Awaiting  your  farther  kind  favors, 
we  remain,"  etc. 

The  next  order,  as  shown  by  tbe  record, 
is  a  telegram  from  plaintiff  to  defendant 
December  2,  1902,  to  "rush  lump.  Entirely 
out"  Defendant  replied  to  this  on  the  same 
day,  saying:  "We  are  in  receipt  of  your  wire 
of  this  date  requesting  us  *  *  *  to  rush 
lump,  as_  you  were  entirely  out  •  •  • 
We  win  do  all  In  onr  power  to  rush  some 
lump  coal  to  yoa;  but  it  seems  like,  when  we 
get  about  caught  up  on  tbe  railroad  order, 
and  it  looks  very  flattering  for  furnishing 
lump  coal  on  commercial  orders,  they  will 
Invariably  Increase  their  order  and  put  us 
behind  again.  Mr.  Fulton  is  at  the  mines 
to-day,  and  is  trying  to  make  arrangements 
whereby  he  can  secure  some  lump  coal  to 
take  care  of  our  gilt-edge  customers,  of 
which  you  stand  near  the  head  of  the  list 
Trusting  that  the  situation  wlU  change,  at 
least  before  we  have  any  severe  weather, 
and  awaiting  your  farther  kind  favors,  we  re- 
main." 

On  December  8,  1902,  plaintiff  wired  de- 
fendant: "I  am  out  of  coal.  Contracts  on 
my  hands.  Ship  to-day.  Answer."  And  on 
the  same  day  defendant  replied:  "Railroad 
taking  all  lump  we  make.  WlU  do  very  best 
can."  In  response  to  this,  plaintiff,  on  De- 
cember 9th,  wrote:    "Replying  to  your  tele- 


gram of  the  8th,  will  say  I  must  have  some 
lump  coal,  as  I  have  contract  that  I  can't 
fall  down  on.  When  Mr.  Ceaae  was  here  on 
his  last  trip  •  •  •  I  told  blm  to  start 
shipping  at  once,  and  that  was  during  the 
warm  spell.  Hoping  you  will  see  your  way 
clear  and  ship  me  about  5  cars  A  week,  I  re- 
main. Tours  truly,  Henry  Eaton." 

Here  was  a  letter  on  December  9th  order- 
ing 5  car  loads  of  coal  per  week,  and  none 
were  furnished,  and  the  order  was  never 
countermanded,  and  the  time  in  which,  ac- 
cording to  the  contract  the  coal  was  to  be 
furnished  would  not  expire  until  April  1st, 
a  period  of  8  months  and  22  days.  If  de- 
fendant had  complied  with  this  order,  tbe 
contract  could  have  been  performed  In  9 
weeks,  and  during  tills  9  weeks  the  price  of 
coal  gradually  Increased  from  $2.25  to  $2.50 
and  then  to  $3  per  ton.  and  the  coal  bought 
at  those  prices  was  not  as  good  as  the  lump 
coal  called  for  in  the  contract 

On  the  same  day,  to  wit,  December  9,  1902, 
plaintiff  wrote  defendant  another  letter  as 
follows:  "I  wired  yon  yesterday  for  coal  and 
received  answer ;  bnt  you  do  not  give  me  much 
satisfaction  as  to  shipment  Now,  as  I  wired 
you  I  am  out,  and.  of  coarse  my  only  show 
to  get  coal  is  from  people  I  contracted  with. 
Ton  can  easily  see  how  mncb  I  have  had  on 
my  contract  I  will  advance  the  money  If 
that  will  forward  the  coal.  It  does  look  aa 
though  you  could  give  me  two  cars  a  week 
on  this  contract  Let  me  hear  from  yon." 
Here  was  a  second  letter  stating  he  was  out 
of  coal,  and  appealing  to  defendant  to  ship 
him  at  least  2  cars  a  week  on  the  contract 
He  was  hoping  defendant  would  ship  him  5 
cars  a  week ;  but,  if  he  could  not  get  that, 
he  was  begging  for  at  least  2  cars  a  week. 

To  tbe  first  of  plaintUTs  letters  written  on 
tbe  9th,  defendant  replied  on  Deconber  10th, 
as  follows:  "Your  favor  of  the  9th  received. 
In  answer  will  say  the  management  is  doing 
everything  possible  to  get  you  some  lump 
coal,  and  the  mines  are  instructed  to  let  yoa 
have  some  of  the  very  first  coal  that  the  rail- 
road company  will  let  go.  They  are  at  the 
present  time  taking  every  pound  of  lump 
coal  we  produce.  I  feel,  however,  that  these 
conditions  will  soon  change,  and  we  will 
be  able  to  ship  you  the  amount  you  ask  for. 
I  regret  exceedingly  that  conditions  are  this 
way,  and  will  ask  you  to  bear  with  us  for  a 
short  while,  when  I  think,  as  above  stated, 
we  will  be  able  to  supply  you."  And  to  the 
second  of  said  letters,  defendant,  on  the  same 
day,  December  10th,  answered:  "Your  let- 
ter 9th.  I  realize  that  my  telegram  of  the 
8th  was  not  very  comforting  to  you ;  but  the 
fact  is  the  railroad  company  is  taking  every 
pound  of  lump  coal  we  make,  and,  although 
we  have  made  repeated  appeals  to  them  to  al- 
low us  to  ship  some  lump  coal  commercially, 
they  have  so  far  ignored  our  requests.  This 
morning  I  telegraphed  the  superintendent  of 
the  Frisco,  on  whose  division  our  mines  ar» 
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located,  and  aeked  him  If  be  would  not  allow 
ns  to  bill  some  lump  coal  commercially  to- 
day, and,  11  he  does,  we  will  ship  you  a  car, 
but,  if  he  refuses,  I  am  sure  I  do  not  know 
what  els^  can  be  done,  as  I  have  exhausted 
all  means  of  securing  coal  for  you  from  other 
directions  that  would  anywhere  near  let  us 
out  even.  I  thoroughly  appreciate  what  a 
disappointment  it  is  to  you  to  hare  us  fall  to 
fill  the  contract  we  made  with  you;  but  at 
the  time  we  took  your  order  we  bad  no  idea 
that  the  railroad  company  would  get  In  such 
shape  that  they  would  have  to  take  all  of  our 
coal.  I  will  write  you  again  within  the  next 
few  days,  if  I  see  any  improvement  in  the 
situation." 

The  plaintiff,  still  being  unable  to  get  any 
coal  on  his  contract,  wrote  again  on  Decem- 
ber 18,  1902,  as  follows:  "When  I  met  Mr. 
Cease  a  few  days  ago  I  thought  most  cer- 
tainly that  I  would  get  one  or  two  cars  of 
coal  by  this  time,  as  I  have  some  contracts 
that  I  must  provide  for,  so  please  try  and 
give  me  one  or  two  cars  at  least  this  week. 
If  the  price  has  anything  to  do  with  it,  let 
me  know,  as  I  must  have  coal." 

Here  be  was  begging  defendant  to  get  him 
one  or  two  cars  at  least  this  week.  To  this 
defendant  replied,  on  the  20th:  "Tour  let- 
ter 18th.  When  Mr.  Cease  saw  you  we  fully 
expected  that  we  would  be  able  to  ship  you 
some  lump  coal  within  a  few  days ;  but  the 
Frisco  Railroad  is  Just  as  short  now  as  it 
ever  was,  and  la  taking  all  we  make.  It  Is 
not  a  question  of  price,  as  we  stand  ready 
and  willing  to  fnmisb  you  the  coal  at  the 
price  you  contracted  with  us  to  pay  for  it, 
and  we  shall  certainly  do  so  as  soon  as  we 
are  i)ermltted  by  the  railroad  company  to 
ship  any;  but,  if  you  feel  that  you  would 
rather  pay  more  for  it  if  you  have  to,  and 
get  it  somewhere  else,  we  shall  not  feel  badly 
about  it,  but  we  entered  into  the  contract 
with  you  in  good  faith,  and  have  been  doing 
everything  in  our  power  to  get  the  coal  with 
which  to  fill  it"  On  the  same  day  defend- 
ant wrote  this  letter,  December  20th,  plain- 
tift  wrote  defendant's  selling  agent,  Mr. 
Cease,  the  man  who  secured  plaintiff's  orig- 
inal order:  "I  have  this  day  notified  J.  R. 
Crowe  C.  Co.  what  my  intention  is  regardincr 
the  contract  I  have  with  them  for  50  cars  of 
coal  I  bought  Sept  11  at  1.75.  Tou  are  well 
aware  that  I  made  contracts  on  this  basis, 
and  of  course  I  am  filling  them  with  2.50 
coal.  Now,  all  I  am  demanding  is  the  coal 
according  to  contract  both  verbal  and  writ- 
ten. If  it  can't  be  fulfilled,  I  want  the  dif- 
ference in  the  price.  Tlils  is  only  a  fair  busi- 
ness proposition.  I  have  always  wanted  to 
be  on  friendly  terms  with  all  the  operators ; 
but,  unless  this  contract  is  carried  out, 
friendship  ceases,  and  I  am  going  to  bring 
suit  and  see  who  is  responsible.  I  am  free  to 
say  that  the  price  cuts  the  main  figure  in 
this  business." 

To  this   defendant   replied   on   December 


24th:  "Upon  my  return  to  town  I  find  your 
letter  of  the  20th,  and  also  one  addressed  to 
Mr.  Cease  under  same  date.  As  I  have  pre- 
viously explained  to  you,  we  are  not  falling 
to  fill  your  order  on  account  of  selling  our 
coal  elsewhere  at  higher  prices,  but  simply 
because  the  railroad  company  is  taking  all 
the  lump  coal  we  make.  We  shall,  of  course, 
be  very  sorry  to  get  into  the  courts  with  you 
on  account  of  our  failure  to  ship  you  the  coal 
you  ordered  from  us ;  but,  of  course,  that  Is 
a  matter  for  you  to  decide.  •  *  •  I  want 
to  again  assure  you  that  we  will  ship  you  the 
coal  Just  as  soon  as  we  can  possibly  do  so; 
but,  because  we  are  making  none  other  than 
that  used  by  the  railroad  comi>any,  we  can- 
not ship  it  at  present" 

On  December  26th  plaintiff  wrote,  in  an- 
swer to  defendant's  letter  of  the  20th: 
"Yours  of  the  20th  received.  And  in  reply 
would  say  that  it  has  always  been  the  same 
old  song  when  coal  is  high.  I  notice  that  I 
have  to  fulfill  all  of  the  contracts  that  I 
made,  regardless  of  what  it  costs,  and  am 
doing  it  now  in  order  to  settle  this  matter 
for  all  future  time.  I  am  going  to  test  it  in 
the  courts  and  will  abide  by  the  results." 

It  is  not  denied  that  defendant  delivered 
only  6  of  the  50  cars  contracted  for.  The 
evidence  also  shows  without  dispute  that  the 
average  car  of  coal  shipped  over  the  Frisco 
road  from  that  locality  contained  30  tons. 
It  is  also  undisputed  that  the  market  price 
of  coal  Increased  from  $1.75  per  ton  f.  o.  b. 
mines  at  the  time  the  contract  was  made  to 
$2  per  ton  within  6  days  after  said  contract 
was  accepted  and  closed,  and  that  coal  con- 
tinued to  increase  in  price  until  October  9th, 
when  it  was  $2J25  per  ton  f.  o.  b.  mines,  and 
continued  thereafter  to  rise  until  January, 
when  it  was  $3  per  ton,  and  remained  at 
that  price  throughout  January,  February, 
and  until  the  middle  of  March,  when  it  drop- 
ped again  to  $2.50  per  ton.  During  Decem- 
ber, as  hereinbefore  stated,  the  price  ranged 
from  $2.25  to  $2.50  per  ton. 

From  the  foregoing,  we  t&ink  it  will  ap- 
pear that  there  was  sufiSdent  evidence  as  to 
the  number  of  tons  of  coal  defendant  failed 
to  deliver  to  plaintiff,  and  therefore  there 
was  a  basis  ujion  which  the  court  could  have 
estimated  the  damages,  and  that  plaintiff 
was  clearly  entitled  to  more  than  a  Judgment 
for  merely  nominal  damages,  and  that  there- 
fore It  was  error  to  give  declaration  of  law 
No.  6.  The  letter  of  December  9th  was  an 
Order  for  5  cars  of  coal  per  week,  and  was 
not  countermanded  by  the  second  letter  of 
the  same  day  in  which  plaintiff,  in  effect,  beg- 
ged defendant  to  send  him  2  cars  per  week 
if  he  could  not  get  the  5.  Even  at  the  rate 
of  2  cars  per  week,  there  was  ample  time  to 
comply  with  the  contract  between  Decem- 
ber 9th  and  April  1st  And  although  the  price 
of  coal  which  plaintiff  was  compelled  to  buy 
to  take  the  place  of  the  coal  defendant  fail- 
ed to  deliver  ran  on  a  sliding  scale  steadAly 
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upward  from  $2.26  to  $3  per  ton,  yet  this 
would  not  prevent  the  court  from  arriving  at 
a  general  average  of  price  during  the  time 
the  coal  should  have  been  but  was  not  de- 
livered, and  multiplying  the  average  price 
by  the  number  of  tons  failed  to  be  delivered. 
Of  course  the  measure  of  plaintiff's  damage 
would  be  the  amount  In  excess  of  the  price 
he  had  contracted  for,  which  plaintiff  was 
compelled  to  pay  for  coal  to  supply  the  de- 
ficiency caused  by  defendant's  default  or 
breach.  But  there  was  evidence  that  he  had 
to  huy  the  entire  number  of  cars  he  faUed  to 
receive  from  defendant  There  was  some  at- 
tempt on  the  part  of  the  defendant  to  show 
that  plaintiff  had  also  a  contract  with  anoth- 
er coal  comiMny  which  It  failed  to  perform, 
and  that  plaintiff  recovered  damages  from  it, 
and  that,  as  plaintiff  could  not  tell  whether 
particular  cars  of  coal  he  bought  to  supply 
his  deficiency  were  to  supply  the  shortage 
cau.sed  by  this  other  company's  failure  to 
perform  or  the  deficiency  caused  by  defend- 
ant's default,  therefore  plaintiff's  evidence 
was  either  not  sufSciently  definite  to  entitle 
him  to  recover,  or  that  the  coal  he  bought 
was  not  to  supply  the  place  of  coal  due  from 
this  defendant,  but  to  supply  the  deficiency 
due  from  the  other  company,  and  plaintiff 
could  not  claim  the  same  damages  from  both 
companies.  But  the  evidence  shows  that  he 
had  a  contract  with  this  other  company  for 
50  cars  and  also  with  defendant  for  50  cars, 
and  that  he  was  compelled  to  buy  100  cars 
to  supply  the  deficiency.  In  other  words,  he 
was  compelled  to  buy  coal  sufficient  to  cover 
the  deficiency  caused  by  the  default  In  both 
contracts.  Under  these  circumstances  It  was 
Immaterial  whether  or  not  he  could  specif^ 
for  which  deficiency  or  default  he  was  com- 
pelled to  buy  any  particular  ear. 

Hence  it  was  error  for  the  court  to  give, 
In  defendant's  behalf,  declaration  of  law  No. 
11,  which  declared  that  the  court  could  not 
determine  the  amount  of  coal  plaintiff  bad  to 
buy  in  the  open  market,  because  the  coal  he 
bought  to  supply  the  shortage  under  the  oth- 
er company's  contract  was  Intermingled  wltB 
the  coal  bought  to  supply  the  shortage  under 
the  contract  with  defendant  It  will  be  not- 
ed that  the  court  does  not  say  It  does  not  be- 
lieve plaintiff's  testimony  to  the  effect  that 
he  had  to  buy  coal  sufficient  to  cover  both 
contracts.  And  by  refusing  the  declaration 
saying  the  failure  to  deliver  was  on  account 
of  a  car  shortage,  the  court  clearly  held  that 
It  was  not  on  that  account. 

Plaintiff  offered  evidence  showing  a  breach- 
ed contract,  and  also  evidence  that  he  was 
substantially  damaged.  The  court  does  not 
refuse  to  credit  or  believe  this  evidence,  but, 
on  an  erroneous  theory  of  the  law,  holds  that 
the  amount  of  such  damage  is  not  computa- 
ble. Consequently  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  another 
trial.    It  Is  so  ordered.    All  concur. 


POUMEKOULIE  v.  POSTAL  TELBGBAPH 

&  CABLE  CO.     (No.  10,847.) 

(Kansas  City  Court  of  Appeals.    Miasoari. 

April  6,  1914.) 

1.  EviDKNci;  (f  14»)— JuDioiAi,  Notice. 

The  court  cannot  take  judicial  notice  of 
the  cause  of  tumors  on  the  human  body. 

[Ed.   Note.— For   other  cases,   see   Evidence. 
Cent  Dig.  {  19 ;  Dec.  Dig.  f  14. •] 

2.  EviDKNCB   (8  570»)— Opinion  Evidence— 
ExPBBT  Testimony. 

The  jnry  ia  not  bound  bv  the  testimony  of 
experts,  but  may  accept  or  reject  it  according  to 
the  dictates  of  reason. 

[Ed  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2395 ;   Dec.  Dig.  $  570.»] 

3.  Telegraphs   and    Telephones   ((    20*) — 
Collision  with  Wire— Jubt  Question. 

,  In  an  action  for  damages  for  personal  in- 
juries caused  by  a  collision  with  a  guy  wire 
maintained  by  the  defendant  telegraph  company, 
evidence  that  plaintiff's  injaries  were  the  result 
of  the  collision  held  sufficient  to  go  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  Teleirraphs 
and  Telephones,  Cent  Dig.  i  13;   Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Buchanan 
County;  W.  T.  Ragland,  Special  Judge. 

Action  by  Sarah  Ponmeroulle  against  the 
Postal  Telegraph  &  Cable  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afiirmed. 

See,  also,  187  Mo.  App.  533,  152  S.  W.  114. 

B.  A.  Brown  and  Vinton  Pike,  both  of  St 
Joseph,  for  appellant  Mytton  &  Parkinson, 
of  St  Joseph,  for  respondent 

JOHNSON,  J.  This  suit  was  begun  In  1911 
for  the  recovery  of  damages  for  personal  in- 
juries inflicted  upon  plaintiff  in  March,  1907. 
Defendant  appealed  from  a  judgment  ren- 
dered for  plaintiff  In  the  circuit  court  and 
we  reversed  the  judgment  and  remanded  the 
cause  for  error  at  the  trial  In  the  admission 
of  certain  evidence.  A  second  trial  by  jury 
ended  In  a  verdict  and  judgment  for  platntlfl, 
and  again  defendant  appealed. 

Plaintiff  was  Injured  by  colliding  with  guy 
wires  connected  with  a  telegraph  line  main- 
tained by  defendant  in  one  of  the  public 
streets  of  St  Joseph.  The  details  of  the  in- 
jury and  of  its  negligent  origin  appear  in  the 
report  of  our  former  decision  (167  Mo.  App 
533,  152  S.  W.  114),  to  which  we  refer  for  a 
full  understanding  of  the  facts  of  the  case. 
We  held  the  trial  court  did  not  err  in  over- 
ruling defendant's  demurrer  to  the  evidence, 
and  that  plaintiff  was  entitled  to  go  to  tbe 
Jury  on  the  issue  of  whether  or  not  negli- 
gence of  defendant  in  not  encasing  the  wires 
was  the  proximate  cause  of  the  collision  and 
on  the  further  issue  of  the  causal  connection 
between  the  collision  and  the  disease  plain- 
tiff insists  resulted  from  It 

On  the  present  appeal  defendant  renews 
the  effort  to  have  plaintiff's  evidence  declar- 
ed insufficient  In  law,  but  restricts  its  argu- 
ment  to   the   single  proposition   that   there 


•Tor  other  cases  see  same  topic  and  aacUon  NUMBSR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Seriea  ft  Rep'r  Indexes 
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<x>ald  hare  been  no  causal  connection  betyr^en 
the  negligent  blow  plaintiff  received  in  'the 
-collision  and  the  subsequent  disease  from 
which  she  suffered.  That  issue,  as  stated, 
was  fully  considered  on  the  former  appeal 
-and  decided  adversely  to  defendant,  but  it 
is  argued  in  substance  that  the  evidence 
bearing  on  it  ia  so  vitally  different  from  that 
which  appeared  In  the  former  record  as  to 
«aU  Imperatively  for  an  entirely  different 
conclusion.  The  only  differences  we  find  in 
the  two  records  are  confined  to  the  evidence 
of  expert  witnesses,  to  their  expressions  of 
opinion  and  supporting  reasons.  The  facts 
and  circumstances  of  the  injury  and  of  the 
appearance,  progress,  and  diaracteristics  of 
the  disease  remain  the  same.  The  wires 
struck  plaintiff  violently  on  the  breast,  leav- 
ing a  mark  across  its  surface.  There  was 
immediate  pain  In  the  mammary  glands,  fol- 
lowed by  tenderness  and  soreness,  which  con- 
'  tinned  despite  her  persistent  attempts  to  al- 
lay them  by  applications  of  home  remedies. 
In  time  a  hardening  and  swelling  of  the 
glands  appeared,  and  plaintiff,  becoming 
alarmed,  consulted  a  physician.  This  was 
more  than  a  year  after  the  injury,  but  there 
had  been  no  cessation  of  the  soreness  and  no 
relaxation  of  plaintiff's  efforts  to  remove  it. 
After  treating  the  disease  for  a  time,  the 
physician,  to  keep  it  from  passing  into  a 
malignant  stage,  performed  an  operation  in 
which  he  removed  all  of  the  right  breast  and 
a  large  part  of  the  left.  At  the  first  trial 
this  physician  testified  that  the  disease  might 
have  had  its  origin  In  a  violent  external  blow. 
At  the  last  trial  he  expressed  the  same  opin- 
ion, bnt  had  come  to  the  conclusion  that  the 
disease  was  a  si>ecie8  of  tumor  known  to 
medical  science  as  a  fibre  adenomata,  a  be- 
nign glandular  growth  which  might  result 
from  traumatism  or  from  a  number  of  other 
causes,  such  as  female  diseases  or  functional 
acUrities  Incident  to  the  bearing  and  nurture 
of  children.  He  admitted  on  cross-examina- 
tion ttiat  he  had  not  found  any  authority  in 
medical  literature  for  his  opinion  that  the 
disease  could  be  referable  to  an  external  In- 
Jury.  Two  other  physicians  introduced  as 
experts  by  plaintiff  testified  In  substance 
that  a  tumorous  growth  of  the  mammary 
glanda  might  result  from  injury  as  well  as 
from  other  causes  such  as  we  have  men- 
tioned. Six  physicians  Introduced  by  defend- 
ant testified  to  the  contrary.  Quoting  the 
language  of  one  of  them :  "An  injury  of  that 
kind  would  terminate  in  one  of  two  ways. 
If  it  produced  a  hemorrhage,  that  hemor- 
rhage would  either  be  absorbed  and  the  tis- 
sues go  back  to  their  normal  condition,  or  it 
would  become  Infected  and  an  abscess  would 
form.  If  that  occurred,  it  would  occur 
within  a  week  or  ten  days."    They  all  assert- 


ed that  a  slow,  gradual  growth  sndi  as  a 
fibre  adenomata  could  not  have  its  genesis  in 
an  injury  to  the  breast 

[1, 2]  The  most  that  may  be  said  of  all  the 
expert  evidence  from  a  Judicial  i)olnt  of  view 
is  that  it  is  contradictory.  The  doctors  agree 
that  the  precise  cause  of  benign  tumors  is 
unknown.  The  accepted  theory  seems  to  be 
that  they  arise  from  embryonic  cells  which 
lie  dormant  until  stimulated  into  activity  by 
some  exciting  or  Irritating  cause.  It  may 
be  true  that  an  external  blow  will  furnish 
such  stimulons.  The  whole  subject  is  one  of 
technical  cognizance,  and  therefore  one  of 
which  we  can  have  no  Judicial  knowledge. 
The  opinion  of  plaintiff's  experts  seems  as 
reasonable  as  the  contradictory  opinion,  and 
it  was  for  the  Jury  to  say  whether  they 
would  be  guided  by  one  or  neither  of  such 
opinions.  As  we  observed  in  our  former 
opinion  in  following  recent  decisions  of  the 
Supreme  Court  (e.  g.  Sharp  v.  Railway,  213 
Mo.  617,  111  8.  W.  1154;  McDonald  v.  Rail- 
way, 219  Mo.  488,  118  S.  W.  78,  16  Ann.  Cas. 
810),  the  expert  opinions  of  doctors  are  mere- 
ly advisory  to  the  Jury  and  may  be  rejected 
entirely,  if  believed  to  be  at  variance  with 
common  sense  and  experience.  It  is  well  said 
in  the  case  last  cited:  "It  must  be  borne  In 
mind,  too,  that  doctors'  theories  under  oath 
on  the  witness  stand  are  merely  advisory  in 
character.  Juries  can  take  or  leave  that 
advice  on  Hie  condition  only  that  it  seems 
reasonable  or  not  to  them;  and,  because  doc- 
tors disagree,  it  is  not  valid  reasoning  to  say 
that  Juries  should  also  disagree,  or  should 
take  the  advice  of  one  set  as  against  that  of 
another,  or  should  throw  to  the  winds  their 
common  sense  and,  with  minds  littered  up 
with  conflicting  medical  advice,  be  unable  to 
come  to  any  agreement  whatever,  even  as 
sailors  (tossed  to  and  fro  by  contrary  winds) 
reach  no  harbor." 

[3]  We  are  not  bound  to  accept  the  final 
diagnosis  of  the  disease  now  entertained  by 
the  physician  who  performed  the  operation 
nor  to  accept  the  belief  that  such  disease 
could  not  be  caused  by  an  external  injury. 
At  the  time  of  the  Injury,  plaintiff  was  in 
good  health  and,  so  far  as  she  knew,  had  not 
been  afflicted  with  any  female  disease.  She 
had  not  borne  children  In  the  past  four  or 
five  years  and  was  not  passing  through  nor 
nearly  approaching  a  climacteric  period.  In 
view  of  these  circumstances  and  of  the  ap- 
parent facts  that  the  blow  produced  some 
sort  of  injury  to  the  mammary  glands,  we 
think  her  evidence  would  lead  to  the  conclu- 
sion as  one  of  fact  that  one  of  the  results 
of  the  blow  was  the  gradual  tumefaction  of 
her  breasts.  The  court  did  not  err  in  over- 
ruling the  demurrer  to  the  evidence. 

The  Judgment  is  affirmed.    All  concur. 
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KBMPA  T.  CITY  OF  ST,  JOSEPH. 
(No.  10,832.) 

(Kanaaa  City  Court  of  Appeals.    Misaoori. 
April  6,  1914.) 

1.  MtrmOIPAI.    COBFORATIONB    (I   821*)— D«- 

mcnvs  Stbeets — iNJtmiES  to  tratklbbs — 

CONTBIBUTOBT  NKGUOENCK. 

A  driver,  who  does  Dot  observe  an  ordi- 
nance, requiring  vehicles  turning  to  the  right  in- 
to another  street,  to  turn  the  corner  as  near  to 
the  curb  aa  possible,  Uiough  a  proper  police  reg- 
ulation to  make  travel  safe,  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  where 
the  street  is  in  an  unsafe  condition,  compelling 
him  to  select  the  safest  available  way,  and  where 
the  observance  of  the  ordinance  would  be  more 
dangerous  than  its  violation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  if  1746-1757;  Dec. 
Dig.  {  821.»I 

2.  MtrwiciPAi.   COBPOBATIONS    (S   822»)— Dk- 
nccTivE  Stbkkts— iNSTBUcnoHa. 

An  instruction,  in  an  action  for  injuries  to 
a  traveler  on  a  defective  street,  that  if  the  street 
was  rendered  "dangerous  and  unsafe,"  etc.,  is 
not  objectionable  as  imposing  too  great  a  bur- 
den on  the  city  by  the  use  of  the  term  on  the 
ground  that  it  was  its  duty  to  exercise  reasona- 
ble care  to  keep  the  streets  reasonably  safe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1758-1782;  Dec 
Dig.  i  822.*] 

8.    MUNICIPAI.        COBPOBATIONS        (|       757*)  — 
STBEETB— AsaUMPTTON   BT   ClTT  Of   StBEETB. 

Where  the  public  continuously  used  a 
street,  and  the  dty  kept  it  in  repair,  it  had  the 
burden  of  maintaining  it  in  a  reasonably  safe 
condition,  and  was  liable  for  injuries  to  a  trav- 
eler caused  by  a  defect  therein. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ({  1591-1594;  Dec. 
Dig.  {  757.*1 

4.  New    Tbiai.    (J   160*)—Gbounds— Newly 

DiBCOTSBED  BVIDEWCK — AFFIDAVITS — REQUI- 
SITES. 

An  application  for  new  trial  on  the  ground 
of  newly  discovered  evidence  is  properly  denied, 
where  the  affidavit  tails  to  disclose  reasonable 
diligence  to  discover  the  evidence  in  time  to  pre- 
sent it  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  306-310;   Dec.  Dig.  S  150.*] 


Appeal  from  Clrcnlt  Court,  Bncbanan 
County;  Charles  H.  Mayer,  Judge. 

Action  by  Thomas  Kempa  against  the  City 
of  St  Joseph.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

F.  B.  Fulkerson,  L.  E.  Thompson,  and  Her- 
man Hess,  all  of  St  Joseph,  for  appellant 
Duvall  &  Boyd  and  Mytton  &  Parkinson,  all 
of  St  Joseph,  for  respondent 

JOHNSON,  J.  Action  for  personal  Injuries 
plaintiff  alleges  were  caused  by  the  negligent 
failure  of  defendant  dty  to  maintain  a  pub- 
lic street  In  a  reasonably  safe  condition  for 
traveL  The  answer  Is  a  general  denial  and 
a  detailed  plea  of  contributory  negligence. 
The  action  Is  here  on  the  appeal  of  defendant 
from  a  judgment  of  $2,250  recovered  In  the 
circuit  court 

Plaintiff,  a  laborer  employed  in  railroad 


Bhpps  in   St  Joseph,  lived  In  the  cotmtry 
south  of  the  dty  and  generally  drove  to  and 
from  his  work  In  a  single  bnggy.   On  the  day 
of  the  Injury  he  entered  the  dty  on  Sixteenth 
street  and  drove  north  to  Its  intersection 
with  Seymour  street,  where  he  was  thrown 
ont  of  the  buggy  and  injured.    Ibe  locality 
Is  In  an  extreme  southern  portion  of  the  dty 
where  the  streets  were  neither  p«ved  nor 
graded  to  an  established  grade,  but  there  is 
abundant  evidence  that  both  streets  had  been 
accepted  by  the  dty  and  opened  to  pnblic 
travel.    There  were  many  residences  in  the 
neighborhood,  the  streets  were  traveled  by 
many  people,  and  the  evidence  of  plaintiff  la 
uncontradicted  that  for  many  years  defend- 
ant, at  different  times,  had  done  surface  grad- 
ing on  both  streets  to  keep  them  in  a  rea- 
sonably safe  condition  for  travel.    In  coming 
north   on    Sixteenth   street   plaintiff   drove 
down  a  long  hill,  and  thence  a  hundred  feet 
or  more  on  a  slight  grade,  to  Seymour  street, 
which  runs  east  and  west  and  Is  50  feet 
wide.    Sixteenth  street  is  40  feet  wide,  and 
there  is  a  break  in  its  continuity  at  Seymour 
street;    the  northern  extension  being  about 
150  feet  east  of  the  southern.    On  reaching 
Seymonr  plaintiff  would  have  gone  east  on 
that  street  to  the  northern  prolongation  of 
Sixteenth  and  thence  across  some  railroad 
tracks  to  Oarfleld  avenue.    The  evidence  of 
plaintiff  shows  that  for  a  long  time  before  the 
injury  the  Intersection  of  the  two  streets  had 
been  allowed  to  remain  in  a  dangerous  conffi* 
tlon,  caused  by  the  presence  of  a  gully  wash- 
ed out  by  surface  water  to  a  width  of  two 
or  three  feet  and  a  depth  of  more  than  two 
feet   The  gully  started  tn  Sixteenth  street  at 
a  point  about  14  feet  west  of  the  east  proper- 
ty line  and  6  feet  south  of  the  intersection. 
It  ran  northeast  into  the  Intersection,  thence 
abruptly  west  several  feet,  and  thence  north- 
east to  and  across  the  north  line  of  Seymour 
street    Plaintiff  states  he  did  not  know  of 
the  Jog  In  the  course  of  the  ditdi  and  did 
not  know  of  the  extent  of  the  obstruction. 
He  was  giving  attention  to  the  horse  and 
the   way  In   front  when  the  right  wheels- 
dropped  down  in  the  ditch  near  the  south 
line   of  the  intersection,  causing  the  horse- 
to    become    frightened    and    unmanageable. 
The   horse   ran    north    and    then   suddenly 
turned  eastward  in  a  way  to  cause  the  right 
wheels  of  the  buggy  to  mount  a  bank  and 
the  left  wheels  to  drop  Into  the  ditch.    Plain- 
tiff was  thrown  out  and  sustained  severe  and 
painful  injuries. 

[1]  We  are  asked  to  reverse  the  Judgment 
on  the  gn^>und  that  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Defendant  pleaded  and  proved  a  dty  ordi- 
nance  requiring  ttiat  "vehicles  turning  to  the 
right  into  another  street  or  roadway  must 
turn  the  comer  as  near  to  the  curb  as  pos- 
sible." The  ordinance  must  l>e  regarded  as  a 
proper  police  regulation,  but  under  the  evl- 
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dence  we  woald  not  be  Justlfled  In  saying  ibat 
plaintiff  must  have  violated  It,  or  that,  If  he 
did,  each  violation  contriboted  to  his  Injury. 
The  street  was  In  an  nnsafe  condition  which 
compelled  him  to  pick  the  safest  available 
way,  and  the  position  and  nature  of  the  ditch 
are  shown  to  have  been  snch  as  would  lead 
to  the  inference  that  he  conld  not  have  ob- 
served the  ordinance  without  Incurring  an  nn- 
necessary  risk  of  injury.  The  purpose  of  the 
ordinance  was  to  make  travel  on  the  public 
streets  more  safe,  and  when,  through  the  neg- 
ligence of  the  dty,  observance  of  the  regula- 
tion would  be  more  dangerous  than  nonob- 
servance,  a  traveler  should  not  be  condemned 
but  commended  for  refusing  to  expose  him- 
self to  such  unnecessary  risk.  The  charac- 
terization of  plaintiff's  conduct  In  driving  In- 
to the  ditch  at  the  place  where  be  did  ap- 
I>ear8  from  all  the  focts  and  circumstances 
to  Involve  Issues  of  fact  which  the  court 
properly  submitted  to  the  Jury. 

[2]  Objection  Is  urged  to  the  main  instruc- 
tion given  at  the  request  of  plaintiff,  which 
employs  the  expression  "and  you  further  find 
from  the  evidence  that  said  streets  at  s&ld 
point  were  thereby  rendered  dangerous  and 
tinsafe,"  etc.  It  Is  argued  that  the  words 
"dangerous  and  nnsafe"  imposed  a  greater 
burden 'or  degree  of  care  than  the  law  Im- 
posed upon  the  dty,  which  was  to  exercise 
reasonable  care  to  maintain  the  streets  in  a 
reasonably  safe  condition  for  travel.  Wallls 
V.  Westport,  82  Mo.  App.  522;  Baustlan  v. 
Toung,  152  Mo.  317,  53  S.  W.  921,  75  Am.  St 
Rep.  462;  Carvln  v.  St.  Louis,  151  Mo.  334, 
62  S.  W.  210;  Nixon  v.  Railroad,  141  Mo. 
loc.  dt  488,  42  S.  W.  942. 

The  point  is  very  technical  and  was  held 
by  this  court  in  a  recent  case  to  afford  In- 
suflSdent  ground  for  disturbing  a  Judgment 
Hall  V.  aty,  163  Mo.  App.  loc.  dt  221,  146 
S.  W.  461.  Speaking  of  the  same  words  sim- 
ilarly employed,  Broaddus,  P.  J.,  well  ob- 
served: "We  are  of  the  opinion  that,  if  the 
obstruction  was  of  the  chararter  described 
by  the  language  used,  it  would  be  equivalent, 
at  least,  to  saying  that  it  was  reasonably 
safe.  We  do  not  think  the  Jury  could  have 
been  misled  thereby." 

[3]  E'urther  it  is  complained  of  the  instruc- 
tion that  it  submitted  the  question  "that  said 
streets  had  been  by  the  dty  of  St  Joseph 
thrown  open  for  travel  by  the  public  there- 
on." The  objection  appears  to  be  founded  on 
the  erroneous  supposition  that  the  evidence 
discloses  nothing  more  than  mere  user  of 
the  streets  by  the  public,  and  the  rule  is 
Invoked  that  mere  use  of  a  street  that  has 
not  been  prepared  for  use  and  to  which, 
therefore,  the  traveling  public  has  not  been 
Invited,  cannot  cast  upon  the  dty  the  duty  of 
keeping  such  street  in  repair.  Ruppenthal 
V.  St  Louis,  190  Mo.  213,  88  S.  W.  612; 
Downend  v.  Kansas  City,  156  Mo.  60,  56  S. 
W.  902,  51  L.   R.  A.  170.     In  the  present 


case  we  find  evidence  not  only  of  continuous 
public  use,  but  also  uncontradicted  evidence 
that  the  dty  had  kept  both  streets  In  repair 
and  thereby  Invited  the  public  to  use  them. 
Such  invitation  and  its  acceptance  by  the 
public  implied  an  assumption  by  the  dty  of 
the  burden  of  maintaining  the  streets  in  a 
reasonably  safe  condition.  Benton  v.  St 
Louis,  217  Mo.  687,  118  S.  W.  418,  129  Am. 
St  Rep.  561;  Curran  v.  City,  143  Mo.  App. 
618,  128  S.  W.  203 ;  Ely  v.  St  Louis,  181  Mo. 
724,  81  S.  W.  168. 

Defendant's  instruction  D  was  properly  re- 
fused, there  bdng  no  ground  in  the  evidence 
for  an  Inference  that  the  fright  of  the  horse 
preceded,  and  therefore  was  not  caused  by, 
the  dropping  of  the  right  wheels  Into  the 
ditch. 

[4]  The  point  that  the  court  erred  in  not 
granting  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  ruled  against  defend- 
ant for  the  reason  that  the  affidavits  filed 
In  support  of  the  motion  fall  to  disclose  rea- 
sonable diligence  to  discover  the  new  witness 
in  time  to  procure  his  testimony  at  the  trial. 

There  la  no  prejudidal  error  in  the  record, 
and  the  judgment  is  affirmed.    All  concur. 


CARLAT    «t     al.     v.     THREE     LEADERS 

CLOTHING  CO.     (No.  11,013.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

April  6.  1914.) 

Lardloko  and  Tenai»t  (J  80*)— Sublease— 

SUBBENOEB  Of  OBIOINAI.  TEKANCT— RIOHTS 

or  Subtenant. 

A  lease  aatborizing  plaintiC,  the  tenant,  to 
sublet,  provided  that  in  case  of  default  in  pay- 
ment or  rent,  plaintiff,  at  the  request  of  the 
landlord,  would  quit  and  render  peaceable  pos- 
seasion,  and  all  property  on  the  premises  should 
be  liable  for  the  rent.  Plaintiff  subleased  to  K. 
a  portion  of  the  premises,  who  sublet  to  de- 
fendant K.  having  defaulted,  an  agreement 
was  made  by  him  with  plaintiff  that  he  should 
deliver  possession  and  all  his  personal  property 
on  the  premises,  and  should  be  relieved  from 
further  liability.  Held,  that  such  agreement 
was  neither  a  forfeiture  nor  compliance  with 
.the  terms  of  his  contract,  and,  under  the  rule 
that  a  tenant  for  a  term  may  not  surrender  his 
lease  to  the  prejudice  of  a  subtenant,  such  agree- 
ment did  not  aSect  defendant's  right  of  occu- 
pancy, nor  entitle  plaintiff  to  recover  possession. 

[Kd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  254-257;  Dec.  Dig.  i 
80.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thos.  J.  Seehom,  Judge. 

Action  by  Claude  A.  Carlat  and  another 
against  the  Three  Leaders  Clothing  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.     Affirmed. 

Samuel  Eppsteln  and  Cook  &  Oossett,  all 
of  Kansas  City,  for  appellants.  Ed  E.  Ale- 
shlre,  of  Kansas  City,  for  respondent 

TRIMBLE),  J.  This  is  a  suit  in  unlawful 
detainer  brought  to  recover  possession  of  a 
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basement  storeroom  imder  the  east  first-floor 
storeroom  at  107  EJast  Twelfth  street,  Kansas 
City.  Originating  in  a  Justice  court,  the 
suit  was  taken  from  thence  on  appeal  to 
the  circuit  court,  whare,  after  a  trial,  a 
verdict  for  defendant  was  directed,  and  plain- 
tiffs have  appealed. 

Plaintiffs  leased  the  entire  building,  known 
as  105  and  107  East  Twelfth  street,  from 
the  owner,  Winn,  for  a  term  of  10  years  from 
May  5,  1908.  The  lease  provided  that  plain- 
tiffs could  sublease,  and  contained  this  fur- 
ther clause:  "In  default  of  the  payment  of 
any  installment  of  rent  after  the  same  is 
due,  or  uiwn  their  failure  to  keep  and  per- 
form any  conditions  of  this  lease,  they  will, 
at  the  request  of  George  H.  Winn,  his  heirs 
or  assigns,  quit  and  render  to  him  the  peace- 
able possession  thereof;  and  for  this  cause 
the  obligation  to  pay  shall  not  cease,  but  all 
of  their  property,  whether  subject  to  legal 
exemption  or  not,  shall  be  held  and  bound 
for  the  payment  of  said  rent  and  the  ful- 
fillment of  the  terms  of  this  lease." 

Thereafter  plaintiffs  subleased  to  Malcolm 
McKay  the  east  first-floor  storeroom  and 
basement  for  a  term  two  days  shorter  than 
plaintiffs'  lease.  At  this  time  the  basement 
was  not  in  condition  for  use,  and  had  no  en- 
trance from  Twelfth  street  McKay's  lease 
also  provided  that  he  might  sublet  all  or  a 
part  of  his  premises,  and  contained  the  same 
clause  as  to  surrendering  possession  upon 
default  in  payment  of  rent  as  in  the  lease  on 
the  whole  building. 

McKay  fitted  up  his  first  fioor  and  ran  a 
moving  picture  show  therein,  and  on  April 
19,  1912,  he  in  turn  made  a  secondary  sub- 
lease of  the  basement  room  to  defendant 
from  June  1,  1912,  to  the  end  of  McKay's 
sublease,  to  wit.  May  3,  1918,  at  a  rental  of 
$600  for  the  first  year  (which  w&s  paid  down 
at  once),  $75  per  month  for  the  second  year, 
and  $100  per  month  for  the  remainder  of  the 
term.  Under  this  secondary  sublease,  de- 
fendant went  into  possession  of  this  base- 
ment room,  and  spent  something  between 
$600  and  $3,000  in  fitting  it  for  a  clothing 
store,  and  in  putting  an  entrance  on  Twelfth 
street 

On  August  1,  1912,  McKay  defaulted  In  the 
payment  of  his  monthly  installment  of  rent 
due  on  that  day,  and  on  August  80th  plain- 
tiffs filed  suit  for  possession  under  the  land- 
lord and  tenant  act  On  the  day  suit  was 
Sled,  and  before  summons  was  served  on 
McKay,  he  and  plaintiffs  entered  into  a  writ- 
ten agreement,  which  recited  that,  whereas. 
McKay  is  in  default  in  his  rent  and  suit  for 
possession  has  been  brought,  McKay  agrees 
to  enter  his  appearance  and  allow  Judgment 
to  go  against  him  for  possession  and  to  turn 
over  all  personal  property  on  the  premises 
to  plaintiffs,  and  agrees  to  deliver  peaceable 
possession  of  the  premises  August  31,  1912, 
and  said  agreement  concluded  with  this 
statement:  "And  In  consideration  of  turn- 
ing   over    of    aforesaid    personal    property  J 


Claude  A.  Carlat  et  al.  herewith  acknowledge 
full  satisfaction  of  any  and  all  accrued  in- 
debtedness accruing  through  and  under  afore- 
said lease.  And  all  farther  obligation  on 
part  of  Malcolm  McKay  to  pay  rent  shall 
cease  from  this  date."  After  having  thus 
surrendered  bis  lease  and  received  a  release 
from  all  further  obligation  to  pay  rent  Mc- 
Kay, on  September  4,  1912,  entered  his  ap- 
pearance, and  had  a  Judgment  entered  In 
favor  of  plaintiff  for  possession  only.  Plain- 
tiffs took  possession  of  all  the  premises  leased 
to  McKay,  except  the  basement  subleased  by 
him  to  defendant 

On  September  11,  1912,  plaintiffs  brought  a 
suit  under  the  landlord  and  tenant  act 
against  defendant  to  obtain  possession  of  the 
basement  in  question,  but  afterwards  dis- 
missed that  proceeding,  and  brought  the  pres- 
ent action. 

There  is  no  dispute  over  the  fact  that 
plaintiffs  knew  before  the  sublease  to  de- 
fendant was  made  that  McKay  was  going  to 
make  It,  and  plaintiffs  also  knew  defendant 
was  expending  money  in  fitting  up  the  base- 
ment room.  Plaintiffs  told  defendant's  agent 
Goodell,  that  McKay  had  the  right  to  sub- 
let; and  there  was  evidence  on  the  part  of 
defendant  that  plaintiffs  told  defendant,  be- 
fore it  subleased  from  McKay,  that  It  could 
stay  In  its  premises,  whether  McKay  failed 
in  his  rent  or  not  and  that  In  cacse  of  de- 
fault on  the  part  of  McKay,  defendant  (or 
Goodell,  which  was  the  same)  could  pay  rent 
to  them,  and  for  defendant  to  go  ahead,  it 
was  all  right  This  testimony,  however,  was 
disputed,  and,  since  the  court  directed  a 
verdict,  it  cannot  be  considered  as  furnish- 
ing any  grounds  for  such  verdict. 

It  will  be  observed  that  defendant  paid 
its  rent  to  McKay  up  to  June  1,  1913.  Tbe 
present  suit  is  for  possession.  It  does  not 
appear  whether  the  dismissed  suit  brougbt 
under  the  landlord  and  tenant  act  was  for 
rent  and  possession  or  for  possession  only; 
but  the  evidence  shows  that  no  rent  was 
ever  demanded  of  defendant. 

Plaintiffs'  theory  of  the  case  is  that,  wheth- 
er the  clause  In  the  lease  providing  that 
McKay  shall  give  i)eaceable  possession  of 
the  premises  upon  default  in  the  payment  of 
an  Installment  of  rent  be  termed  a  forfeiture 
or  whether  it  Is  merely  one  of  the  terms  of 
tbe  contract  by  which  the  lease  might  be 
terminated,  yet  whenever  that  provision  of 
the  contract  was  complied  with,  McKay's 
lease  terminated  then  and  there,  and  with 
it  went  defendant's  right  to  hold  as  a  sub- 
lessee under  McKay ;  that  defendant  took  its 
sublease  with  notice  of  and  subject  to  the 
right  of  plaintiffs  to  terminate  the  lease  In 
accordance  with  the  terms  of  tbe  contract 
and,  when  those  terms  were  complied  with, 
without  fraud  or  collusion,  it  ended  defend- 
ant's sublease. 

The  trouble  with  this  theory  Is  that  the 
transaction  between  McKay  and  plaintiffs 
by  which  tbe  latter  obtained  poasesslou  of 
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McKay's  property  was  neither  a  forfeiture, 
nor  was  It  a  compliance  wltb  the  strict  terms 
of  the  contract  by  which  the  life  of  the  lease 
terminated.  The  transaction  between  them 
was  a  mere  voluntary  surrender  of  the  lease 
on  the  part  of  McKay,  and,  in  consideration 
of  such  surrender,  and  the  personal  property 
he  turned  over,  plaintiffs  released  him  from 
the  obligation  to  pay  rent,  although,  accord- 
ing to  the  terms  of  the  contract,  he  was  not 
to  be  released.  A  tenant  for  a  term  or  for 
life  has  no  right  to  surrender  his  lease  to 
the  prejudice  of  the  subtenant  The  tatter's 
right  cannot  be  thus  Impaired  or  destroyed. 
Jones  on  landlord  &  Tenant,  §  659;  McDon- 
ald V.  May,  96  Mo.  App.  236,  loc.  dt  243,  247, 
«9  S.  W.  1059.  The  trial  court  was  right  In 
holding  that  the  written  agreement  intro- 
duced In  evidence  showed  that  McKay's  in- 
debtedness was  satisfied  in  full  by  voluntary 
agreement,  and  he  was  thereby  voluntarily 
released  from  all  farther  obligations  to  pay 
rent,  all  of  which  was  nothing  more  than  a 
voluntary  surrender  of  the  lease  and  of  his 
occupancy.  This  cannot  impair  the  rights  of 
the  defendant  sublessee. 
The  Judgment  la  affirmed.     All  concur. 


GOIJ>SBERRT  et  al.  v.  THOMAS. 
(No.  10,933.) 

(Kansas  CUv  Court  of  Appeals.     Missoari. 
April  6,  1914.) 

1.  Bbokebs  ({  58*)— Right  to  Coioossions— 

Affibmance  of  Contbact. 

A  real  estate  agent  who  procures  a  pur- 
chaser, ready,  able,  and  willing  to  buy  is  enti- 
tled to  his  commissions  whether  the  parchas- 
-er  could  be  compelled  to  specifically  preform  or 
not,  since  the  purchaser  would  at  least  be  lia- 
ble to  the  owner  in  damages. 

[Ed.   Note. — ^For   other   cases,    see   Brokers, 
Cent  Dig.  i  90;  Dec  Dig.  J  58.*] 

2.  Bbokers  (S  63*)— Rioht  to  Commission. 

If  a  broker  procured  a  purchaser,  ready, 
able,  and  willing  to  perform,  the  owner  would 
be  liable  for  commissions  though  the  sale  was 
not  made  because  the  owner  released  the  pur- 
chaser by  making  a  settlement  with  him  for 
damages  because  of  bis  failure  to  purchase. 

[Ed.   Note. — For   other   cases,    see    Brokers, 
<3€nt  Dig.  S§  79,  81,  94-96;    Dec.  Dig.  {  63.*] 

8.  Bbokebs  (5  75*)— Right  to  Commissions— 

CONSTSnCTIOlT    OF    AORGFMENT. 

An  agreement  by  a  broker  to  take  his 
client's  note  for  hia  commission  and  wait  for 
its  payment  until  the  client  sold  the  farm  re- 
ceived in  exchange  was  merely  an  agreement  to 
wait  a  reasonable  time  for  the  sale  of  the 
farm,  and  did  not  make  his  right  to  commis- 
:gioaB  depend  upon  it»  sale. 

[Ed.   Note. — For   other  cases,  see   Brokers, 
Dec.  Dig.  f  75.*] 

4.  BBOKKBS  (§  75*)— E^OPPEL  BY  CowntJOT. 

Where  the  owner,  who  gave  his  note  to  the 
broker  for  commissions  for  procuring  an  ex- 
change of  land  upon  an  agreement  that  the 
broker  should  wait  until  the  owner  sold  the 
farm  received  in  exchange,  released  the  other 
party  from  the  agreement  to  exchange,  he 
cannot  claim,   to   prevent  payment  of  commis- 


sions to  the  broker,  that  the  time  for  paying 
the  note  had  not  expired. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec.  Dig.  §  76.*] 

6.  Bbokebs  (§  67*)— Right  to  Commissions. 

A  broker  would  lose  his  right  to  commis- 
sions for  procuring  the  sale  of  realty  if  he 
acted  as  agent  for  the  other  party,  as  well  as 
his  client,  unless  his  client  consented  thereto. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  S§  52-54;   Dec.  Dig.  f  67.*] 

6.  Bbokebs  (|  88*)— Action  fob  Commissions 
— Jdbt  Question. 

In  an  action  for  commission  for  procuring 
a  purchaser  for  land,  whether  defendant  con- 
sented to  plaintiff  acting  as  agent  for  both 
parties  held  at  most  a  jury  question. 

[B4.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §§  121,  123-130;   Dec.  Dig.  g  88.*] 

7.  Bbokkbs  (g  88*)— Acnon  vob  Commisbions 
— Instbuctions. 

The  instructions,  in  a  broker's  action  for 
commissions  for  procuring  an  exchange  of  real- 
ty, should  have  submitted  the  question  of  the 
owner's  consent  to  the  broker  acting  as  agent 
for  both  parties,  where  the  evidence  raised  that 
question. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  gg  121,  128-130;   Dec.  Dig.  g  88.*] 

8.  Bbokebs   (g   67*)  —  Actions  fob  Commis- 
8X0  Ns— Evidence. 

In  certain  circumstances,  an  owner's  knowl- 
edge that  the  broker,  employed  to  procure  a 
purchaser  for  land  acted  as  agent  for  the  oth- 
er party  as  well  as  himself  would  be  an  element 
from  which  consent  to  his  dual  agency  could 
be  inferred. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  gg  52-54;    Dec.  Dig.  g  67.*] 

Appeal  from  Circuit  Court,  Boone  County; 
D.  H.  Harris,  Judge. 

Action  by  W.  H.  Goldsberry  and  others 
against  J.  R.  Thomas.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

N.  T.  Gentry  and  McBaine  &  Clark,  all  of 
Columbia,  for  appellant.  Harris  &  Flnley,  of 
Columbia,  for  respondents. 

ELLISON,  P.  J.  Plaintiff's  action  was  in- 
stituted to  recover  $1,000  claimed  to  be  due 
them  as  real  estate  agents  for  bringing  about 
a  sale,  or  exchange,  of  defendant's  land. 
They  had  judgment  for  the  full  sum  in  the 
circuit  court  Defendant  was  the  owner  of 
a  large  farm  consisting  of  720  acres  in  Boone 
county  which  he  desired  to  sell.  To  that  end 
he  procured  a  printed  description  of  it  which 
he  placed  in  the  hands  of  several  real  estate 
agents  In  Columbia.  In  this  was  a  statement 
that  he  would  allow  a  commission  of  2%  per 
cent  One  of  these  was  left  with  plaintiff 
Goldsberry,  who  afterwards  found  a  man 
named  Davis  living  in  Nodaway  county,  Mo., 
close  to  the  Iowa  llne^  who  owned  a  farm  of 
400  acres  in  Iowa,  which  be  proposed  to 
trade  for  defendant's  land.  Plaintiff  and  de- 
fendant then  agreed  that  for  trade  or  ex- 
change. Instead  of  sale  of  the  land,  the  com- 
mission should  be  $1,000.  Defendant  and 
plaintiff  went  to  Iowa  to  look  at  the  farm, 
but  the  trip  resulted  In  a  disagreement  be- 
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tween  defendant  and  Davis.  Shortly  after- 
wards Davis  communicated  to  plaintiff  Golds- 
berry  that  he  had  another  Iowa  farm,  con- 
sisting of  166  acres,  which  he  would  put  In 
In  a  trade  for  defendant's  land.  Defendant 
then  went  to  Iowa  to  look  over  the  land,  and 
he  and  Davis  came  to  an  agreement  (20th 
January,  1913)  df  exchange  or  purchase,  the 
terms  of  which  were  reduced  to  writing  and 
signed  by  each.  Among  these  provisions  is 
the  following:  "In  order  to  show  their  good 
faith  each  party  is  to  execute  to  the  other 
his  promissory  note  in  the  sum  of  $1,000  due 
on  March  first,  1913,  a  failure  of  either  party 
(is)  to  render  the  note  given  by  him  due  and 
payable  and  the  amount  of  said  note  to  be 
considered  as  damage  for  their  failure  to 
comply  with  this  contract  and  value  receiv- 
ed clause  in  same  to  be  legal  and  binding." 
The  word  "!«"  we  have  inserted  in  paren- 
thesis as  a  clerical  omission.  Davis,  after- 
wards failed  and  refused  to  carry  out  this 
contract,  which  resulted  in  a  settlement  be- 
tween them  at  MaryvlUe,  Mo.,  evidenced  by 
a  written  agreem^it  dated  the  28th  of  Feb- 
ruary, 1913,  whereby  for  the  payment  by  Da- 
vis to  defendant  of  $1,750  the  "controversy 
between  the  parties  is  hereby  compromised 
and  settled  in  full  and  said  contract  is  an- 
nulled and  canceled  as  to  all  its  terms."  Be- 
fore starting  to  MaryvlUe  for  this  settlement, 
defendant  and  plalntitFs  talked  it  over,  when 
the  latter  agreed  to  and  signed  and  delivered 
to  defendant  the  following  paper,  which  may 
be  termed  a  modification  of  their  first  agree- 
ment, or  a  new  agreement  to  meet  the  differ- 
ent conditions  which  might  arise,  or  result 
from  the  conference  between  Davis  and  de- 
fendant, viz.:  "Columbia,  Mo.  Feby.  24, 1913. 
Denham-Goldsberry  Compromise  in  the 
Thomas-Moreland-Estates  and  Deal  with  Geo. 
Fred  Davis.  First  Proposition:  We,  the  un- 
dersigned agents,  agree  that  if  the  said 
Thomas-Davis  land  deal  goes  through  with- 
out litigation  we  expect  $1,000  commission, 
as  agreed,  less  the  traveling  expenses  of 
Thomas  and  Moreland  on  trip  to  Mt  Ayr, 
Iowa.  Second  Proposition:  If  said  Thomas 
enters  into  litigation  to  consummate  the  deal 
and  is  successful  in  the  suit,  we  agree  to  ac- 
cept $300  as  full  settlement  of  our  commis- 
sion on  said  deal.  Third  Proposition:  If  said 
Thomas  decides  to  accept  $1,000  as  a  forfeit 
on  the  above  deal  then  we  agree  to  accept 
$200  as  full  settlement  of  commission  on  the 
above  deal.  J.  C.  Denham,  W.  H.  Goldsber- 
ry."  It  will  be  noticed  that  neither  of  the 
three  propositions  of  this  agreement  exactly 
meet  the  terms  of  the  settlement  between  Da- 
vis and  the  defendant  The  third  or  last 
one  comes  nearest;  but  as  defendant  received 
$1,760  instead  of  $1,000,  it  is  evident  that  he 
got  damages  instead  of  the  mere  $1,000  for- 
feit provided  for  in  the  original  contract  of 
exchange. 

[1]  Now  a  real  estate  agent  who  procures 
for  the  owner  a  purchaser  for  land  who  Is 
able,  ready,  and  willing  to  buy  Is  entitled  to 


his  commission.  Gelatt  v.  Ridge,  117  Mo. 
663,  23  S.  W.  882,  38  Am.  Bt  Rep.  683;  Park 
V.  Culver,  169  Mo.  App.  8,  164  8.  W.  806. 
For,  if  the  purchaser  without  the  fault  of 
the  owner  refuses,  or  fails  to  carry  ont  bis 
contract,  he  may  be  compelled  to  do  so  by 
suit  for  the  price  or  specific  performance. 
And  If  for  any  reason,  not  the  fault  of  the 
owner,  specific  performance  cannot  be  had, 
he  may  hold  the  purchaser  In  damages  If  be 
chooses.  In  either  of  these  events  the  agent 
has  earned  his  commissions.  In  this  case 
there  was  evidence  tending  to  show  that  Da- 
vis could  not  be  held  to  specific  performance 
because  of  a  mortgage,  and  that  his  wife  was 
no  party  to  the  contract,  and  could  properly 
refuse  to  join  in  a  deed,  but  that  would  not 
relieve  him  from  liability  In  damages,  and 
there  was  evidence  that  Davis  was  able  to 
respond  In  damages.  And,  as  we  have  seen, 
defendant  did  demand  and  receive  damages 
from  him. 

[2]  From  the  foregoing  it  will  be  seen  that 
we  are  not  in  accord  with  defendant's  theory 
of  defense,  the  effect  of  which  is  that  if  a 
sale  or  trade  is  not  consummated  by  the  par- 
ties, then  no  commission  is  earned.  That  is 
not  the  test  in  those  instances  where  a  pur- 
chaser able  and  willing  to  buy  is  produced, 
and  where,  if  a  contract  is  made,  specific  per- 
formance may  be  forced  by  the  principal,  or, 
if  not,  where  he  may  obtain  compensation  in 
damages  from  such  party.  Defendant  reiter- 
ates that  this  sale  "did  not  go  through." 
Certainly  it  did  not;  but  it  was  for  the  rea- 
son that  he  let  the  purchaser  off  by  a  set- 
tlement of  the  damages.  Love  v.  Owens,  31 
Mo.  App.  601,  611.  That  should  not  preju- 
dice plaintiffs'  right  Parker  v.  Walker,  86 
Tenn.  566,  8  S.  W.  391;  Ward  v.  Cobb,  148 
Mass.  618,  20  N.  E.  174,  12  Am.  St  Rep.  687. 

[S,  4]  There  was  evidence  to  show  that 
plalntilts  agreed  to  take  defendant's  note  for 
the  commission  and  to  wait  on  him  until  he 
sold  the  farm  In  Iowa  to  be  received  from 
Davis.  Defendant  insists  that  such  under- 
standing meant  that  no  indebtedness  arose 
from  him  to  plaintiffs  until  he  sold  the  farm. 
There  is  no  proper  basis  for  this  insistence 
The  understanding  merely  amounted  to  an 
agreement  to  wait  a  reasonable  time  to  sell 
it  The  Indebtedness  did  not  depend  upon  a 
sale.  Crooker  v.  Holmes,  66  Me.  195,  20  Am. 
Rep.  687;  Nunez  v.  Dautel,  19  Wall.  660,  22  L. 
Ed.  161;  Randall  ▼.  Johnson,  59  Miss.  317,  42 
Am.  Rep.  365.  This  view  of  the  law  is  borne 
oat  by  nbsdell  v.  Cunningham,  22  Mo.  124; 
and,  as  defendant  himself  adjusted  the  mat- 
ter by  releasing  Davis,  be  is  In  no  situation 
to  say  that  such  time  had  not  expired. 

We  think  it  is  clear,  from  the  whole  evl- 
dence,  that  the  expenses  of  the  trip  to  Iowa 
by  defendant  and  Moreland  were  to  be  deduct- 
ed from  the  commission.  It  was  therefore 
error  to  direct  the  jury  that  if  they  found 
for  plaintiff  to  do  so  in  the  sum  of  $1,000. 

[S]  It  appeared  in  this  case  that  plaintiffs 
were  acting  in  a  dual  capad^,  and  that  they 
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were  to  obtain  compensation  from  Davis  for 
tepresentlng  him  in  the  transaction.  Tbat  of 
Itself  would  have  been  enough  to  destroy  any 
right  to  recover  from  defendant,  unless  it 
was  known  to  defendant  and  consented  to  by 
him.  Corder  v.  O'Neill,  207  Mo.  632,  106  S. 
W.  10;  De  Stelger  v.  HoUlngton,  17  Mo.  App. 
883;  Lipscomb  v.  Mastin,  142  Mo.  App.  228. 
233,  125  S.  W.  1177;  Wadsworth  v.  Adams, 
138  O.  S.  380,  11  Sup.  Ct  303,  34  L.  Ed.  984. 

[l-t]  An  agent's  relation  to  his  principal  is 
of  such  character  as  to  call  for  his  exclusive 
care  of  his  principal's  interest  If  it  be  found 
that  he  has  been  In  the  employ  of  the  oppo- 
site party.  It  is  a  discovery  of  such  unpar- 
donable duplicity  as  to  disentitle  him  to  the 
aid  of  the  court  in  an  action  for  reward  for 
such  service.  It  is  a  position  only  permissi- 
ble when  known  and  consented  to  by  both 
parties,  and  this  should  be  unequivocally 
stated  in  Instructions  to  the  Jury.  In  this 
case  instruction  No.  3  for  plaintiffs  submit- 
ted the  hypothesis  that  if  defendant  knew  of 
the  double  employment  "before  closing  the 
trade,"  then  it  was  no  defense  to  the  action. 
It  is  not  pretended  that  defendant  knew  of  it 
at  first,  though  he  admitted  that  he  "surmis- 
ed" it  before  the  trade  was  closed.  There  Is 
no  evidence,  except  circumstances,  that  he 
consented.  He  not  only  refused  to  say  be 
consented,  but  denied  that  he  knew  it.  At 
most  it  was  a  question  for  the  Jury.  The  in- 
8trai:tion  should  have  also  submitted  the  hy- 
pothesis of  consent  Corder  v.  O'Neill,  207 
Mo.  loc  dt  645,  646,  106  S.  W.  10;  Denni- 
80n  V.  Gault,  140  Mo.  App.  444,  124  8.  W.  43; 
McClure  v.  Clement  161  Mo.  App.  loc.  dt  29, 
143  S.  W.  82.  Though,  in  certain  circum- 
stances, knowledge  would  be  an  element  from 
which  consent  could  be  found. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded.    All  concur. 


HALL,   Sheriff,   v.  OIBSINO.     (No.   10,929.) 

(Kansas  City  Court  of  Appeals.     Miasourl. 
March  2,  1914.    Rehearing  De- 
nied April  15, 1914.) 

1.  FBAuns,   Statute   of   ({   116*)— Judioiai 
Bales— AuTHORiTT  oy  Offtceb. 

Rev.  St  1900,  {  2783,  providing  that  no 
contract  for  sale  of  land  made  by  an  agent  un- 
less he  is  antborised  in  writing  to  make  it  shall 
be  binding  on  the  principal,  applies  only  to  sales 
by  an  agent  under  private  authority,  and  not  to 
sales  ordered  by  the  court  under  public  anthor- 
ity  of  law,  and  so,  in  case  of  partition  sale  un- 
der section  2593,  does  not  affect  the  right  of 
action  given  by  section  2223  to  recover  of  the 
purchaser,  refusing  to  pay  his  bid,  the  loss  on  a 
resale. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  S|  251-260;  Dec.  Dig.  1 116.*] 

2.  Pastition  (S  106*)— Resale— liiABiLiTT  of 

DXTATTLTINO   BiDDEB. 

tinder  Bev.  St  1909,  H  2228,  2698,  pro- 
Tiding  that,  if  the  purchaser  refuses  to  pav  the 
amount  of  bis  bid,  the  officer  may  resell  the 
property  and  recover  of  such  purchaser  the  loss 


on  a  resale,  a  report 'and  confirmation  of  the 
sale  is  not  necessary  to  fix  his  liability. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  §«  353-^61 ;   Dee.  Dig.  |  106.*] . 

3.  Judicial  Sales  (§  22*)— Ordeb— Time  o» 
Payment— "Cash  in  Hand." 

The  order  for  a  judicial  sale,  being  "for 
cash  in  band,"  requires  the  money  to  be  paid  on 
the  day  of  sale. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {  47;   Dec.  Dig.  $  22.*] 

4.  Jddicial  Sales  «  29*)—Rksale— Action 
FOB  Loss — Defenses. 

The  purchaser  at  a  sheriffs  sale,  sued  for 
the  loss  on  a  resale,  he  having  refused  to  pay 
his  bid,  must  show,  by  way  of  defense,  any 
irregularity  or  unfairness  in  the  sale. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  f  56;   Dec  Dig.  {  29.*] 

Appeal  from  Circuit  Court,  Boone  Cotm- 
ty;    David  H.  Harris,  Judge. 

Action  by  Wilson  Hall,  Sheriff,  ex  rel. 
and  to  use  of  the  heirs  of  John  T.  Gleslng, 
deceased,  against  Frank  Gleslng.  Judgment 
for  plalnttfF,  and  d^endant  appeals.  Af- 
firmed. 

Harris  &  Flnley,  of  Columbia,  for  appel- 
lant. J.  Richard  Garstang,  of  Chamois,  B. 
W.  Hlnton,  of  Chicago,  III.,  and  N.  T.  Gen- 
try, of  Columbia,  for  respondmt 

TRIMBLE,  J.  In  this  case  the  sberift  of 
Boone  county  sues  at  the  relation  and  to  the 
use  of  the  heirs  of  John  T.  Gleslng,  deceased, 
to  recover  of  defendant  the  sum  of  $1,(XX); 
that  being  the  difference  between  the  amount 
of  defendant's  successful  but  unpaid  bid  at 
a  partition  sale  of  deceased's  land  and  the 
amount  that  was  afterwards  obtained  for 
the  land  upon  a  subsequent  sale.  Defend- 
ant was  also  one  pf  the  heirs  of  said  John 
T.  Gleslng,  deceased,  and  was  the  plaintlfl 
who  brought  the  partition  suit  against  the 
other  heirs,  who  are  plalntifTs  relators  in 
this  suit  At  the  October,  1911,  term  of  the 
Boone  county  circuit  court.  Judgment  of  par- 
tition was  rendered  in  said  suit  and  the  land 
ordered  sold.  Thereafter,  at  the  January, 
1912,  term,  to  wit  on  January  26,  1912,  the 
sheriff  offered  said  land  for  sale  according 
to  law  at  public  auction  to  the  highest  bid- 
der for  cash,  and  at  such  sale  the  defend- 
ant became  the  highest  and  best  bidder  there- 
for at  the  price  and  sum  of  $7,0(X>,  and  the 
land  was  stricken  off  and  sold  to  him  for 
that  amount.  The  sheriff  at  once  altered  in 
his  salesbook  the  name  of  the  defendant  as 
the  purchaser  and  $7,<X)0  as  the  purchase 
price  opposite  the  description  of  the  land 
sold  and  a  copy  of  the  advertisement  showing 
the  suit  and  decree  under  which  the  sale 
was  made.  This  also  gave  the  names  of  the 
parties  to  the  suit  and  the  date  of  sale. 
After  making  the  sale  and  waiting  two  or 
three  hours  for  the  defendant  to  pay  the 
amount  of  his  bid,  the  sheriff  demanded  the 
money,  and  finally  told  defendant  he  would 
have  to  sell  the  land  again  if  defendant  did 
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not  pay  It,  and  defendant  said  be  conid  not  get 
the  money.  Thereupon  tbe  land  was  again 
put  .up  at  public  auction,  and  the  highest 
bid  obtainable  was  only  98,000,  or  $1,000 
less  than  defendant  had  agreed  to  give.  This 
bid  was  paid  by  the  purchaser,  and  the 
sale  to  him  was  approved  by  the  court.  The 
sheriff  then  Instituted  this  suit  Defendant's 
answer  set  up  the  plea  of  the  statute  of 
frauds  and  denied  that  there  was  any  con- 
tract binding  on  him  to  purchase  the  land. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  a  judgment  was  rendered  against 
defendant  for  $1,000,  from  which  he  appeals. 

Defendant  offered  testimony  tending  to 
show  that  the  resale  was  by  agreement  of 
parties,  but  as  there  was  testimony  to  the 
contrary,  and  no  findings  of  fact  or  declara- 
tions of  law  were  asked  or  given,  the  Judg- 
ment of  the  court  must  be  accepted  as  find- 
ing that  there  was  no  such  agreement. 

[1]  Defendant's  main  objection  ia  that  as 
sheriff's  sales  are  vrtthln  the  statute  of 
frauds,  and  that  as  our  statute  (section  2783, 
R.  S.  Mo.  1909)  concludes  with  the  words, 
"and  no  contract  for  the  sale  of 'lands  made 
by  an  agent  shall  be  binding  upon  the  prin- 
cipal, unless  such  agent  is  authorized  in 
writing  to  make  said  contract,"  therefore  the 
sheriff  bad  no  authority  to  bind  defendant 
because  defendant  had  not  so  authorized  htm 
in  writing. 

It  may  be  well  to  observe  that  the  cause 
of  action  against  a  recalcitrant  or  defaulting 
bidder  is  given  by  statute.  Sections  2223 
and  2593,  B.  S.  Mo.  1909.  And  tbe  statute 
nowhere  makes  the  bidder's  liability  depend 
on  the  fact  that  be  has  authorized  In  writ- 
ing the  sheriff  to  act  for  bim.  The  conclud- 
ing portion  of  the  statute  of  frauds  above 
quoted  was  added  to  the  section  in  1887. 
Laws  of  1887,  p.  195.  Consequentiy  defend- 
ant argues  that  the  cases  of  Wiley  v.  Rob- 
ert, 27  Mo.  388,  Stewart  v.  Garvin,  31  Mo. 
36,  Tull  V.  David,  45  Mo.  444,  100  Am.  Dec. 
385,  and  Springer  v.  Klelnsorge,  83  Mo.  152, 
are  not  controlling,  since  they  were  decided 
before  the  amendment  made  to  the  statute  in 
1887.  This  view  is  derived  from  a  remark  in 
Dunham  v.  Hartman,  153  Mo.  625,  loc.  cit. 
632,  65  S.  W.  233,  235  (77  Am.  St  Rep.  741), 
where  Judge  Valllant  says:  "In  the  one 
case,  if  the  law  were  still  as  It  was  when 
Stewart,  to  Use,  v.  Garvin,  31  Mo.  36,  Tatum 
V.  Holllday,  69  Mo.  422,  and  Springer  v. 
Klelnsorge,  83  Mo.  152,  were  decided,  be 
would  have  the  authority,  as  the  Implied 
agent  of  the  bidder,  to  make  a  memorandum 
to  bind  him  in  the  face  of  the  statute  of 
frauds."  In  that  case,  however.  Judge  Val- 
llant was  not  talking  about  a  sheriff  execut- 
ing a  decree  of  court  to  which  the  bidder 
sought  to  be  bound  was  a  party,  and  which 
be  authorized  the  court  to  make.  The  sher- 
iff In  that  case  was  a  mere  substitute  for  a 
trustee  named  in  a  deed  of  trust,  and  was 
therefore  acting  in  his  Individual  capacity. 
For  this  reason  Judge  Valllant  said:    "We 


hold  that  in  this  case  the  plalnticr  was  only 
a  substituted  trustee  acting  In  bis  Individual 
and  not  In  bis  official  capacity,  and  bad  no 
authority  to  bind  the  defendant  by  any  mem- 
orandum he  may  have  made." 

We  do  not  think  the  amendment  of  1887 
to  the  statute  of  frauds  applies  to  Judicial 
sales  wherein  the  sheriff  acts  "In  the  execu- 
tion of  Judicial  power."  If  so,  its  effect  Is 
to  practically  repeal  section  2223  and  to 
make  a  farce  of  Judicial  sales.  The  amend- 
ment is  dealing  with  those  sales  made  by  an 
agent  under  private  authority  given  him  so 
to  do,  and  bas  nothing  to  do  with  those  sales 
ordered  by  the  courts  under  pubUc  anthorlty 
of  law. 

[2-4]  It  Is  urged  that  the  sheriff  should 
have  reported  the  sale  to  tbe  court  and  ob- 
tained an  order  of  confirmation  before  de- 
fendant could  be  held  liable,  and  that  as  be 
did  not  do  this,  but  resold  the  land  at  the 
same  term,  there  was  an  abandonment  of  the 
sale  to  defendant.    This  contention  is  on  the 
theory  that  as  the  sale  in  partition  is  sub- 
ject to  the  confirmation  of  tbe  court  until 
tbe  sale  baa  been  reported  and  confirmed, 
defendant's  bid  is  merely  an  unaccepted  prop- 
osition to  buy.    But,  as  hereinbefore  stated, 
we  must  bear  In  mind  that  the  cause  of  ac- 
tion Is  given  by  statute  (sections  2223  and 
2593),  and  they  do  not  require  tbe  sheriff 
to  have  the  sale  confirmed  before  proceeding 
against   the   bidder.     The   sheriff  can   pro- 
ceed "as  though  no  previous  sale  bad  been 
made."    It  Is  true  there  are  many  decisions 
in  other  states  holding  that  a  confirmation 
Is  necessary,  but  In  those  cases  the  proceed- 
ing Is  brought  under  the  common  law  on  the 
theory  that  tbe  bid  is  a  contract  which  the 
bidder,  by  refusing  to  complete,  has  violated, 
and  the  suit  Is  for  the  breach  of  the  con- 
tract   In  such  cases  a  confirmation  Is  nec- 
essary.    But  under  our  statute  the  bidder 
renders   himself  liable  when  he  makes  tbe 
bid.     Tbe  order  of  sale  was  "for  cash  in 
band,"  which  required  the  money  to  be  paid 
on  day  of  sale,  and  It  was  held  by  the  Unit- 
ed States  Supreme  Court,  in  a  case  where 
there  was  no  statute,  that  no  confirmation 
was  necessary  to  fix  liability  upon  a  de&ult- 
Ing  bidder  for  a  deficiency  arising  npon  a  re- 
sale.   Camden  v.  Mayhew,  129  U.  S.  73,  loc 
cit  84,  9  Sup.  Ct  246,  32  L,.  Ed.  608.     In 
the  case  at  bar  the  defendant  was  notified 
that  he  must  pay  bis  bid  or  the  land  would 
have  to  be  resold,  and  be  gave  the  sheriff 
to  understand  that  be  would  not  pay  his 
bid.    In  addition  to  this,  tbe  sheriff  was  re- 
quired to  collect'  the  money,  and  the  court 
could  not  confirm  a  sale,  since  no  sale  was 
actually  completed.    Under  tbe  statute,  the 
defendant's  liability  became  fixed  when  bis 
bid  was  accepted  and  a  memorandum  there- 
of made,  and  It  was  not  postponed  until  a 
confirmation  was  entered.     The  defendant, 
by  his  own  wrongful  act  In  refusing  to  pay 
his  bid,  prevented  a  report  and  confirmation 
of  the  sale.   Tbe  statute  was  passed  to  make 
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jadldal  sales  formal  and  efFectlTe  matters 
and  to  prevent  them  from  being  tuirned  into 
farcical  proceedings.  There  was  no  claim 
that  the  sale  to  defendant  was  not  regular 
and  fair  in  every  way.  But,  if  it  was  not, 
defendant  conid  have  shown  sncfa  fact  by 
way  of  defense  herein.  He  was  therefore 
not  deprived  of  any  defense  by  reason  of 
there  not  having  been  a  report  of  sale  and 
a  confirmation  thereof. 
The  Judgment  is  affirmed.     All  concur. 


PHUXIPS  T.  HAMILTON  BROWN  SHOE 
CO.    (No.  10,932.) 

(Kausas   City  Court  of  Appeals.     MissourL 

March  2,  1014.    Rehearing  Denied 

April  6,  1914.) 

1.  Masteb  awd  Sebvant  (8  121*)— Gtjabdino 
Machinebt— Statute— CoNSTBUCTiON. 

Rev.  St  1909,  §  7828,  requiring  danger- 
ous machinery  to  be  safely  guarded  when  pos- 
sible, which,  as  originally  passed,  was  entitled 
"An  act  relating  to  •  *  *  the  employment, 
safety,  health  and  work  hours  of  employes, 
while  in  derogation  of  the  common  law,  and 
therefore  not  to  be  extended  beyond  its  express 
terms,  should  not  be  more  narrowly  construed 
than  its  words,  when  read  In  the  light  of  their 
beneficial   purpose,    require. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  J§  228-231;    Dec.  Dig.  § 

2.  Mastkb  and  Sebvaht  (|  121*)- Safe  Place 

TO    WOBK— GUABDING     MaCHINEBY— STATU- 
TORY Requibeuent. 

Rev.  St  1909,  $  7828,  requiring  aU  ma- 
chinery, when  so  placed  as  to  be  dangerous  to 
persons  employed  therein  or  thereabout,  to  be 
safely  guarded,  is  not  by  its  terms  Umited  to 
machines  which  axe  dangerous  when  the  em- 
ployes come  in  contact  wiQi  them,  and  therefore 
applies  to  a  shoe  tacking  machine,  the  steel 
driver  of  which,  by  reason  of  its  construction 
and  manner  of  operation,  frequently  broke  and 
was  thrown  in  the  direction  of  the  operator 
-with  such  force  as  to  penetrate  the  skin. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  228-231;  Dec.  Dig.  ( 
121.*] 

3.  Master  and  Servant  (|  121*)— Safe  Place 
TO  Work— Quabdino  Machinery— Statu- 
tory Requibement. 

The  words  "when  so  placed,"  nsed  in  the 
statute,  do  not  indicate  the  source  or  the  kind 
of  danger  to  be  guarded  against,  but  are  used 
to  require  the  guarding  whenever,  by  reAson  of 
the  location  of  the  machine,  the  danger  is  like- 
ly to  operate  upon  the  employ^. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  228-231;  Dec.  IMg.  | 
121.*] 

4.  Maoter  and  Servant  (f  121*)— Sate  Place 
TO  Work— GuARDiNo  Machinery— Statu- 
tory Requirement. 

Nor  does  the  fact  that  the  statute  requires 
a  warning  to  be  posted  if  the  ntacbines  are 
not  guarded  indicate  an  intention  to  limit  the 
statute  to  machines  dangerous  to  those  coming 
in  contact  with  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  228-231;  Dec.  Dig.  § 
121.*] 


5.  Master  and  Servant  d  228*)— Injuries 
TO  Servant— Absuicption  of  Risk— Viola- 
tion OF  Statute  by  Master. 

The  doctrine  of  assumption  of  risk  does 
not  apply  where  the  injury  to  the  employ^  was 
due  to  the  master's  violation  of  Rev.  St  1909, 
i  7828,  requiring  the  guarding  of  dangerous  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  659-667;  Dec.  Dig.  § 
226.*] 

6.  Master  and  Servant  (§  228*)— Injuries  to 
SonivANT— Contributory  Neouoenob— As- 
BUMPTioN  OF  Risk. 

Where  an  18  year  old  boy  was  injured  by 
the  breaking  of  the  driver  on  a  shoe  tacking 
machine,  which  had  not  been  guarded  as  re- 
quired by  Rev.  St  1900,  {  7828,  the  fact  that 
he  continued  to  work'  after  he  knew  of  the  lia- 
bility of  the  driver  to  break  is  not  contributory 
negngence,  but,  in  the  absence  of  the  statute, 
would  be  assnmption  of  risk,  since  negligence 
is  the  result  of  inattention  or  oversight,  while 
assumption  of  risk  implies  knowledge  of  the 
danger  and  willingness  to  encounter  it 

[Ed.  Note<— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {$  670,  671;    Dec.  Dig.  { 

7.  Master  and  Servant  (§  280*)— Injuries 
.  to  Servant— QuEsinoN  for  Jury- Contrib- 
utory Neolioence. 

Even  if  it  were  contributory  negligence  to 
work  at  a  dangerous  machine,  the  injured  serv- 
ant could  not  be  held  negligent  as  a  matter  of 
law,  unless  under  the  circumstances,  viewed 
most  favorably  to  the  servant,  the  danger  was 
so  glaring  and  obvious  that  a  person  would  not 
work  there  and  reasonable  minds  could  not  dif- 
fer as  to  the  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1080,  lOOO,  1092-1132; 
Dec.  Dig.  S  289.*] 

8.  Master  and  Sebvant  (|  270*) — Injuries 
TO  Servant— Admissibility  of  Evidence- 
Guarding  Machine  after  Accident. 

Under  Rev.  St  1809,  i  7828,  requiring  the 
guarding  of  dangerous  machines  when  it  is  pos- 
sible to  do  so,  the  fact  that  the  machine  was 
guaoled  after  the  accident  is  admissible  to 
prove  the  possibility  of  guarding  it  where  that 
was  in  issue,  although  not  admissible  to  show 
negligence. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tj  913-927,  932;  Dec.  Dig. 
§  270.*] 

9.  Trial  (J  84*)- Objection  to  Evidence- 
Grounds  OF  Objection. 

An  objection  to  such  testimonv  as  not  be- 
ing the  proper  method  of  proving  whether 
guards  could  be  put  on  is  not  sufficient  to  c^ 
the  attention  of  the  court  to  the  objection  that 
the  evidence  was  inadmissible  to  show  negli- 
gence of  the  master. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {{  2U-218,  220-222;    Dec.  Dig.  {  84.*] 

10.  Master  and  Servant  (8  121*)— Injuries 
TO  SCbtant— Guarding  Maobinx— New  In- 
vention. 

Where  the  guard  subsequently  placed  on 
the  machine  consisted  merely  of  a  leather  strip 
in  shape  of  an  eyeshade,  the  fact  that  such 
guard  was  invented  after  the  accident  was  no 
defense  for  failure  to  guard,  since  its  constmc- 
tion  was  so  simple  that  it  would  have  occurred 
to  any  prudent  man. 

[Ed  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  228-231;  Dec.  Dig.  S 
121.*] 
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11.  Mastkb  Ain>  Skbtaht  (f  278*)— Injubieb  i 
TO  Sebvant— Admibsibiijtt  of  Evidbncb— 
OcABDiNO   Machine. 

The  evidence  that  the  machine  had  been 
guarded  since  the  accident  could  not  be  object- 
ed to  as  failing  to  e^ow  that  it  was  a  practical 
and  efficient  guard,  where  the  defendant's  as- 
sistant foreman  testified,  without  objection,  that 
such  guards  bad  been  in  use  and  prevented  the 
broken  drivers  from  striking  the  operator. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  jj  954,  956-958,  9«0-869, 
971,  972,  977;   Dec.  Dig.  §  27&*] 

12.  Appeal  and  Ebbob  (J  1060*)— Aju^ukiert 
OF  GCDNSKL  —  Ebboheous  Afpuoation  of 
Instbuctions. 

In  an  action  for  injuries  to  a  servant,  result- 
ing in  the  loss  of  one  eye,  where  the  only  evi- 
dence as  to  the  effect  on  the  other  eye  was 
that  the  injury  had  not  yet  affected  it,  but  that 

eossibly  it  might  in  the  future,  and  the  court 
istructed  the  jurr  that  the^  might  take  into 
consideratioD  the  loss  of  plaintiff's  eyesight  in 
assessing  damages,  argument  by  plaintiff's  coun- 
sel that-  plaintiff  was  entitled  to  recover  for 
the  probability  that  in  the  future  he  would  have 
trouble  with  the  other  eye,  was  prejudicial  er- 
ror, although,  without  the  argument,  a  criti- 
cism that  the  instruction  used  the  term  "eye- 
sight" instead  of  "eye"  would  have  been  hyper- 
critical. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4135;   Dec.  Dig.  I  1060.*] 

13.  Appeal  and  Ebbob  (§  1060*)— Coebbction 

OF  EBBOBS— ABOXmENT  OF  COUNSEI.. 

The  fact  that  the  trial  court  compelled 
the  plaintiS  to  remit  S4,000  of  a  verdict  for 
SIO.OOO  did  not  cure  the  error,  since  the  de- 
fendant was  entitled  to  have  the  opinion  of 
the  jury  based  upon  the  proper  measure  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4135;  Dec.  Dig.  |  1060.*] 

Appeal  from  Circuit  Court,  Boone  County; 
David  H.  Harris,  Judge. 

Action  by  Champ  Phillips,  by  next  friend, 
against  the  Hamilton  Brown  Shoe  Company. 
Judgment  for  plaintiff,  and  defendant^  ap- 
peals. Beveraed  and  remanded  for  a  'new 
trial. 

McBalne  &  Clark,  of  Columbia,  for  appel- 
lant Fry  &  Bodgers,  of  Mexico,  Mo.,  and 
Harris  dc  Finley,  of  Columbia,  for  respond- 
ent 

TBIMBLE,  3.  This  case  Involves  the  con- 
struction to  be  placed  upon  section  7828,  B. 
S.  Mo.  1909,  which  provides  that  "the  belting, 
shafting,  machines,  machinery,  gearing  and 
drums,  in  all  manufacturing,  mechanical  and 
other  establishments  in  this  state,  when  so 
placed  as  to  be  dangerous  to  persons  employ- 
ed therein  or  thereabout  while  engaged  in 
their  ordinary  duties,  shall  be  safely  and  se- 
curely guarded  when  possible;  if  not  possi- 
ble, then  notice  of  its  danger  shall  be  con- 
q>lcnously  posted  in  such  establishments." 

The  question  for  solution  is:  Does  the  stat- 
ute apply  only  to  that  machine  which  is  so 
placed  as  that  its  normal  and  proper  opera- 
tion is  dangerous  to  employes  by  reason  of 
their  Uability  to  get  into  contact  with  it? 
Or  does  the  statute  also  cover  that  machine 


which  l8  80  located  as  to  be  dangerons  by  rea- 
son of  breakage  and  flying  particles  caused 
by  its  ordinary  operation,  when  the  brealtage 
and  flying  particles  are  of  such  frequent  and 
ordinary  occurrence  as  to  give  reasonable 
ground  to  anticipate  injury  to  an  employ^? 
Plaintiff  claims  the  statute  applies  to  both; 
that  it  is  intended,  not  only  to  protect  em- 
ployes from  the  danger  of  coming  into  con- 
tact with  machines  or  machinery,  but  also 
to  protect  them  from  injuries  due  to  break- 
age and  flying  particles  in  the  usual  and  or- 
dinary prosecution  of  the  work.  Defendant 
insists  that  the  statute  must  be  given  only 
the  first  and  narrower  construction. 

The  suit  is  for  damages  for  the  loss  of  an 
eye  caused  by  a  particle  of  steel,  consisting 
of  a  piece  of  the  "driver"  dsed  in  a  tacking 
machine  to  force  tacks,  which  are  bits  of  a 
small  wire,  into  leather  soles  In  sewing  them 
together. 

The  machine  in  question  is  known  as  a  ca- 
ble wire  tacldng  machine.  These  machines 
are  placed  in  pairs  on  large  tables,  with  their 
backs  to  «ach  other,  so  that  the  operator  of 
each  pair  are  on  opiKtslte  sides  of  the  table 
and  facing  each  other.  The  machine  was 
run  by  a  small  belt  connected  with  a  pulley 
on  the  back  part  of  the  machine  and  a  shaft 
overhead.  The  operator  stood  in  front  of  the 
machine  and,  after  placing  the  sole  to  b« 
tacked  under  the  arm  of  the  machine,  ap- 
plied the  power  by  pressing  a  treadle  under 
the  table.  As  long  as  the  treadle  was  press- 
ed, the  iron  bar,  holding  in  its  end  the  "driv- 
er" by  a  set  screw,  would  fly  up  and  down, 
like  the  needle  in  a  sewing  machine,  at  the 
rate  of  about  400  strokes  per  minuta  The 
cable  wire,  from  which  were  cut  the  tacks, 
was  a  small  wire  wound  in  a  large  wheel 
above  the  operator's  head,  and  was  fed  down 
into  a  groove  where  it  was  cat  into  proper 
lengths  for  tacks,  and,  as  each  tack  was  thus 
cut  from  the  wire,  it  was  pushed  by  the 
"driver"  down  the  groove  and  into  the  sole  In 
the  same  way  the  needle  in  a  sewing  ma- 
chine is  forced  through  the  cloth.  The  wire 
used  In  making  these  tacks  was  fifty-five 
thousandths  of  an  inch  in  diameter.  The 
"driver,"  extending  perpendicularly  down- 
ward from  the  end  of  the  driver  bar  and 
fastened  therein  by  a  set  screw,  was  nec- 
essarily slightly  smaller  than  the  wire  tack, 
since  it  had  to  go  down  the  groove  and  force 
the  tack  into  the  leather.  This  "driver"  ia 
therefore  a  needle-Uke  piece  of  steel  about 
four  inches  long  and  tempered  to  a  blow; 
that  Is,  tempered  to  a  point  where  It  will 
break  before  it  will  bend. 

In  operating  the  machine,  the  "driver" 
would  fly  up  and  down  with  great  rapidity, 
striking  the  cut-off  lengths  of  wire  and  driT- 
ing  them  as  tacks  into  the  sole  leather.  Ow* 
ing  to  the  smallness  and  temper  of  the  driv- 
er, and  the  power  with  which  it  struck  the 
tacks,  it  could  not  withstand  the  force  of  the 
blow,  and  frequently   broke  and   flew   with 
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great  force  ont  towards  the  operator.  They 
broke  on  all  the  machines  from  2  to  12  times 
a  day.  Sometimes  the  broken  particles  of 
the  driver  would  strike  the  operator  on  the 
hands  and  arms,  and  sometimes  on  the  body 
and  face.  They  went  with  great  force  as  if 
shot  from  an  air  gnn,  and  when  striking  the 
bare  skin  would  sting  and  draw  blood,  and 
sometimes  would  stick  in  the  flesh,  and  the 
operator  would  have  to  pull  them  out.  These 
drivers  bad  been  accustomed  to  break  and 
had  been  doing  so  for  some  time,  and  a  sup- 
ply of  them  were  kept  in  a  box  to  replace  a 
broken  one  when  necessary. 

While  the  plaintiff  was  operating  one  of 
these  machines,  the  "driver"  broke,  and  a 
piece  of  it  struck  him  In  the  left  eye,  destroy- 
ing Its  sight.  He  had  been  working  at  the 
machine  for  five  we^s,  and  during  that  time 
the  drivers  broke  very  frequently  from  2  to 
12  times  a  day.  In  working  the  machine  the 
operator  was  compelled  to  stand  facing  the 
driver,  which  worked  in  rapid  vertical  mo- 
tion and  about  two  feet  fromi  the  operator. 

The  petition  alleged  that  defendant  knew, 
or  by  ordinary  care  might  have  known,  that 
said  "driver"  frequently  broke  and  threw 
particles  thereof  toward  the  operators  with 
great  force,  and  knew,  or  by  ordinary  care 
might  have  known,  that  said  machine  was 
dangerous  to  the  operator  unless  there  was  a 
guard  on  said  machine  so  as  to  prevent  said 
pieces  from  striking  the  operator,  and  knew, 
or  might  have  known,  of  the  dangerous  na- 
ture of  said  machine  before  the  injury  in 
time  to  have  placed  a  guard  thereon,  but  neg- 
ligently failed  to  do  so;  that  it  was  possible 
to  have  safely  and  securely  guarded  said 
machine  so  as  to  have  avoided  injury  to 
plaintiff  from  the  breaking  of  said  driver 
while  plaintiff  was  employed  about  said  ma- 
chine and  engaged  in  his  ordinary  duties: 
and  that  plaintiff's  Injury  was  caused  sole- 
ly by  reason  of  defendant's  failure  to  guard. 

The  answer  was  a  general  denial,  coupled 
with  pleas  of  contributory  negligence  and  as- 
sumption of  risk.  Upon  a  trial  a  verdict  for 
plaintiff  for  $10,000  was  returned.  The  court 
compelled  a  remittitur  of  $4,000,  and  over- 
ruled defendant's  motion  for  new  trlaL  An 
appeal  was  taken  to  the  Supreme  Oonrt  on 
the  question  of  the  unconstitutionality  of  the 
statute.  Before  this  case  was  reached,  how- 
ever, the  Supreme  Court  upheld  the  constitu- 
tionality of  the  statute  in  the  case  of  Slmi)- 
son  V.  Wltte  Iron  Works,  249  Mo.  376,  155  S. 
W.  810,  and  thereupon  transferred  this  case 
to  this  court. 

As  stated  at  the  outset,  the  main  question 
to  be  disposed  of  is:  Does  the  statute  apply 
to  a  case  of  this  kind,  where  the  injury  Is 
not  caused  by  the  employe  coming  into  con- 
tact with  an  unguarded  machine,  but  is  caus- 
ed by  the  lack  of  a  guard  to  prevent  broken 
pieces  from  flying  from  the  machine  when 
such  breakage  Is  of  such  frequent  and  or- 
dinary occurrence  as  to  notify  the  master 
16B  8.W.-76 


that  the  machine  as  located  and  operated 
Is  dangerous  and  likely  to  Injure  employes? 

[1,  J]  We  can  see  no  reason  why  the  stat- 
ute should  be  given  the  narrow  construction 
contended  for  by  defendant.  When  It  be- 
came a  statute,  it  was  entitled  "An  act  relat- 
ing to  •  •  •  the  employment,  safety, 
health  and  work  hours  of  employes."  Laws 
1891,  p.  159.  It  is  true  that  at  common  law 
a  master  did  not  have  to  guard  his  machin- 
ery, but  was  only  required  to  furnish  the 
servant  with  a  reasonably  safe  place  and 
reasonably  safe  appliances  with  which  to 
work.  And  while  the  statute  may  be  right- 
fully said  to  be  In  derogation  of  the  common 
law,  yet  It  is  "one  of  the  wisest  and  most 
humane  statutes  to  be  found  upon  our  stat* 
ute  books,  because  It  Is  remedial  and  highly 
salutary."  Cole  v.  Lead  Co.,  240  Mo.  loc 
dt  407,  144  S.  W.  855.  In  other  words,  be- 
cause It  is  in  derogation  of  the  common  law. 
It  should  not  be  stretched  beyond  the  limits 
of  Its  express  terms,  and  yet,  because  of  Its 
remedial  character,  courts  should  not  seek 
to  place  a  narrower  construction  upon  it  than 
its  words,  when  read  in  the  light  of  their 
beneficent  object,  will  require.  As  said  by 
Lamm,  O.  J.,  in  Simpson  v.  Wltte  Iron  Works, 
249  Mo.  loc  dt  400, 155  S.  W.  810:  "Judicial 
attention  is  to  be  fastened  on  its  letter,  and 
it  Is  not  to  be  aided  by  mere  equitable  in- 
tendmenta  However,  it  is  a  highly  remedial 
and  salutary  act,  made  necessary  by  changed 
and  inflamed  conditions,  and  hence  should  be 
approached  in  no  hostile  or  indifferent  spirit, 
as  if  to  drive  a  coach  and  six  through  it  and 
break  down  its  efficiency  by  strained  or  over- 
nice  construction." 

Prior  to  June  14,  1909,  the  statute  did  not 
contain  the  words  "machines,  machinery,"  but 
only  applied  to  "belting,  shafting,  gearing 
and  drums."  Consequently  the  courts,  in 
construing  the  statute,  confined  Its  scope  to 
the  above-specified  agencies  by  which  power 
and  motion  were  transmitted.  On  said  last- 
named  date,  however,  the  statute  was  amend- 
ed so  as  to  include  "machines"  and  "machin- 
ery."   Laws  1909,  p.  602. 

As  the  statute  now  stands  it  is  not  limited 
to  dangers  arising  solely  from  those  enumer- 
ated parts  of  a  machine  used  to  transmit 
power  and  motion.  Nor  is  it  confined  to 
those  dangers  arising  by  reason  of  the  em- 
ploye's coming  Into  contact  with  the  machine 
while  in  its  normal  operation.  What  does 
it  say?  In  plain  words  it  says:  "The 
•  •  •  machines  *  ••  In  all  manu- 
facturing *  •  *  establishments  In  this 
state,  when  so  placed  as  to  be  dangerous  to 
persons  employed  therein  or  thereabout  while 
engaged  in  their  ordinary  duties,  shall  be  safe- 
ly and  securely  guarded  when  possible."  And 
the  object  of  the  statute  is  the  safety  of  the 
employe.  It  would  seem  that  if  that  safety 
would  be  imperiled  either  by  the  employe's  in- 
advertently coming   in    contact  with    the  ma- 


Digitized  by 


Google 


1186 


165  SOUTHWESTERN  REPOSTBB 


(Mo. 


cblne  or  by  the  machine's  working  in  such  way 
as  to  give  notice  that  it  was  likely  to  actively 
Injure  the  employe  the  machine  would  be 
"dangerous  to  persons  employed  therein  or 
thereabout,"  within  the  meaning  of  the  stat- 
ute. The  statute  does  not  say  "dangerous  l>v 
reaton  of  the  likelihood  of  employes  coming  in 
oontaot  therewith,"  but  simply  says  "when 
so  placed  as  to  be  dangerous,"  without  qual- 
Iflcation,  limitation,  or  explanation  as  to 
the  manner  or  way  in  which  it  becomes  dan- 
gerous. Of  course  the  danger  that  must  be 
guarded  against  is  a  danger  that  can  be  fore- 
seen by  ordinary  human  foresight  The  mas- 
ter is  not  required  to  guard  against  such 
dangers  or  accidents  as  no  human  knowledge 
or  experience  could  anticipate.  Oolllott  t. 
Am.  Mfg.  Co.,  71  Mo.  App.  loc.  dt.  171.  But 
If  the  machine  or  machinery  Is  such  that  It  Is 
knoum  to  be  dangerous  to  employes  from  any 
cause,  either  actively  or  passively,  what  war- 
rant liave  the  courts  for  cutting  down  the 
scope  and  effect  of  the  statute  by  strained 
judicial  construction  saying  that  the  statute 
does  not  mean  "dangerous,"  without  qualifi- 
cation, but  only  "dangerous"  by  reason  of 
the  employe's  likelihood  of  coming  into  con- 
tact therewith? 

[3]  We  do  not  think  the  words  "when  so 
placed"  should  be  interpreted  to  indicate 
or  imply  the  B0«irce  from  whence  the  danger 
arises  or  the  kind  ot  danger.  They  have  ref- 
erence only  to  when  dangerous  machinery 
shall  be  guarded;  that  is,  when,  by  reason 
of  the  location  of  the  machine,  the  danger 
is  likely  to  become  effective  and  operate  up- 
on the  employ^. 

In  the  case  of  Strode  v.  Golnmbla  Box  Co., 
124  Mo.  App.  511,  loc.  dt  616,  101  S.  W.  1099, 
1100,  Judge  Goode,  of  the  St  Louis  Court  of 
Appeals  discusses  this  feature  of  the  statute, 
and.  In  answering  the  contention  in  that  case 
tliat  the  statute  intends  only  to  afford  protec- 
tion against  such  accidents  as  may  occur 
from  contact  with  the  machine  While  in  mo- 
tion, quoted  a  long  list  of  authorities,  and 
then  said:  "Those  decisions  cannot  be  said 
to  accept  appellant's  proposition  that  such 
statutes  are  not  intended  to  protect  employes 
from  injuries  due  to  breakage  or  other  mis- 
haps to  machinery.  What  they  unques- 
tionably decide  is  that  when  a  machine, 
which  otherwise  the  statute  would  require 
to  be  guarded,  is  located  where  there  is  no 
reasonable  ground  to  anticipate  injury  to  an 
employ^  either  from  its  proper  and  regular 
motion,  or  from  some  erratic  movement  out- 
side its  usual  orbit,  the  master  is  not  respon- 
sible for  an  injury  caused  by  It,  though  un- 
guarded. The  statute  Is  remedial,  and  its 
efficacy  ought  not  to  be  weakened  by  Interpre- 
tation. If  belts,  shafts,  gears,  and  drums 
are  accustomed  to  fiy  from  their  proper  po- 
sitions in  consequence  of  breaking  or  slip- 
ping, and  it  is  possible  to  guard  them  so  as 
'  to   prevent   their   movements   from   hurting 


employes,  the  language  of  the  law  is  broad 
enough  to  require  guarding.  To  rule  other- 
wise would  defeat,  in  part,  the  object  of  the 
Legislature  which  is  shown  by  the  title  of 
the  original  act  to  have  been  the  promotion 
of  the  safety  and  health  of  employ&s.  Ses- 
sion Acts  1891,  p.  159.  Whenever  an  ap- 
pliance of  the  given  kind  Is  so  placed  as  to 
endanger  employes  In  the  performance  of 
their  r^^ular  tasks,  either  by  their  coming  in- 
to contact  with  It  or  It  with  them,  the  duty 
to  fence  arises,  if  it  Is  possible  to  do  so.  Sup- 
pose belts  are  in  the  habit  of  slipping  off  their 
drums  and  flying  about  in  a  dangerous  way, 
why  should  this  risk  not  be  minimized,  If 
possible?" 

The  above  language  Is  peculiarly  applica- 
ble to  the  case  at  bar,  as  it  Is  much  more 
certainly  within  the  statute  than  was  ttie 
case  from  which  It  Is  quoted.  The  Strode 
Case  was  where  a  belt,  working  on  an  over- 
bead  pulley  and  out  of  reach,  could  not  be 
dangerous  unless  It  broke  or  came  off  the 
pulley.  Consequently  the  court  held  that 
as  there  was  no  evidence  to  show  that  belts 
frequently  broke,  whereby  the  master  could 
have  anticipated  that  the  Injury  would  be 
likely  to  happen,  and  that  the  machinery 
was  therefore  dangerous,  not  because  the 
servant  could  come  In  contact  with  it,  but 
because  it  was  likely  to  fly  out  and  strike 
the  servant,  therefore  the  master  was  not 
liable.  And,  as  such  evidence  as  to  the  fre- 
quent breaking  of  the  belts  was  wanting, 
the  case  was  reversed  and  remanded. 

In  the  case  at  bar,  it  is  not  disputed  that 
the  "drivers"  would  frequently  break  and 
fiy  with  great  force  against  the  face,  arms, 
and  body  of  the  operator;  that  they  would 
go  as  if  shot  from  an  air  gun,  and,  when 
they  struck  the  bare  skin,  they  would  sting 
and  draw  the  blood,  and  sometimes  stltA:  in 
the  flesh  and  have  to  be  pulled  out.  So  that 
it  would  seem  this  case  would  come  much  more 
clearly  within  the  statute  than  the  Strode 
Case,  since  the  danger  was  the  tisual  accom- 
paniment of  the  operation  of  the  machine, 
and  not  an  isolated  and  unusual  occurrence 
like  the  breaking  of  a  belt  And  the  direc- 
tion In  which  the  particles  would  fly  was 
also  known,  which  was  not  known  in  the 
Strode  Case. 

[4]  It  is  urged  here,  as  It  was  in  the  Strode 
Case,  that  the  fact  the  statute  provides  for 
a  notice  to  be  put  up,  in  case  It  is  Impossi- 
ble to  guard  the  machine,  shows  that  it  was 
intended  only  to  prevent  the  employ^  from 
coming  in  contact  with  the  machine,  because 
In  case  of  breakage,  notice  on  the  walls 
would  serve  no  purpose.  But  s.s  said  by 
Judge  Goode  on  page  517  of  124  Mo.  App., 
on  page  1101  of  101  S.  W.:  "But  the  notice 
might  prevent  a  person  from  accepting  a  t^sk 
^hich  would  expose  him  to  the  risk  of  injury 
from  an  unscreened  and  dangerous  appliance. 
Hence  It  Is  not  obvious  that  the  requirement 
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of  notice  alms  at  no  parpoae  except  to  warn 
employte  not.  to  get  against  the  macblne. 
It  alms  to  bave  them  warned  of  the  risk  ac- 
companying a  given  task  In  proximity  to  an 
unfenced  appliance.  Bnt  this  requirement  Is, 
at  most,  only  part  of  the  duty  Imposed  on 
proprietors,  and  does  not  of  nece88lt7  limit 
the  duty  of  guarding,  imposed  In  the  preced- 
ing clause,  to  Instances  where  employte  may 
get  against  a  dangerous  appliance.  It  means 
no  more  than  that  when  there  is  a  piece  of 
macbineiy  which  cannot  be  guarded,  and 
which  is  liable  to  hurt  an  employe,  he  shall 
be  warned.  It  Is  no  corollary  of  this  prop- 
osition that,  when  the  mode  in  which  injury 
may  be  inflicted  is  by  an  irregular  move- 
ment of  an  appUanoe,  It  need  not  be  fenced. 
We  have  found  no  case  in  which  this  ques- 
tion was  much  discussed;  but  In  Hlntle  v. 
BirtwlsOe,  L.  R.  1  Q.  B.  (188T)  p.  192,  a  de- 
cision on  an  English  factory  act  not  ma- 
terially different  from  onrs,  the  court  uttered 
rdevant  remarks.  In  said  case  the  injury 
was  dne  to  an,  «ratlc  mov«nent  of  a  shut- 
tle. The  opinion  assumed  that  the  statute 
required  the  shuttle  race  to  be  screened  if 
the  accident  could  have  bem  anticipated." 
It  Is  true,  in  the  case  of  Flndlay  ▼.  Colum- 
bia Box  Co.,  168  8.  W.  22,  loc.  dt  25  (not 
yet  reported  In  our  state  reports),  the  Su- 
preme Court  of  our  state  make  some  re- 
marks which  appear  to  disapprove  of  the 
view  taken  by  Judge  Goode.  A  careful  ex- 
amination of  the  language  of  the  Supreme 
Court  will  disclose,  however,  that  the  court 
Is  not  talking  about  whether  the  statute 
should  be  confined  to  cases  where  the  serv- 
ant is  liable  to  be  injured  by  coming  in  con- 
tact with  the  machine,  or  ^thout  regard  to 
the  facts  as  to  what  caused  the  injury.  The 
Supreme  Court  is  merely  saying  that  the 
statute  was  not  "intended  to  Insure  against 
accidental  breaking."  In  that  case,  and  also 
in  the  Strode  Case,  the  injury  was  caused  by 
the  breaking  of  a  belt  and  the  end  of  it 
struck  plaintiff.  The  belt  was  42  feet  long. 
Only  a  small  portion  of  It  came  into  the 
room  where  the  employ^  was.  There  was  no 
way  of  knotoino  when  or  where  a  Belt  would 
break,  nor  where  it  would  fly  when  it  did 
break.  Its  breaking  was  more  or  less  unusu- 
al, and  was  not  the  accepted  and  expected 
accompaniment  of  the  operation  of  the  ma- 
chinery. Consequently  the  view  necessarily 
argued  for  by  plaintiff 'in  the  Flndlay  Case 
was  that  the  statute  covered  machinery  when,- 
ever  it  was  liable  to  break,  without  regard 
to  the  nature  of  that  breaking,  whether  it 
was  unusual,  accidental,  or  otherwise.  It 
was  In  answering  this  argument  that  the 
court  uses  the  language  above  referred  to. 
And  the  court  nowhere  says  the  statute 
Is  limited  without  qualification  to  guarding 
against  danger  from  contact  with  the  ma- 
cbinery.  But  by  its  discussion  the  court 
shows  that  the  statute  did  not  apply  to  the 
factt  of  that  case,  and  on  page  26  of  168  S. 


W.  closes  by  saying:  "Wt  think  that  to  hold 
that  the  statutory  liability  exists  in  tlUs 
case  would  amount  to  the  making  of  a  Judi- 
cial rule,"  etc    (Italics  ours.) 

Of  course,  if  the  breaking  of  these  "driv- 
ers" was  an  unusual  occurrence,  the  ma- 
chine could  not  be  said  to  be  "dangerous," 
within  the  meaning  of  the  statute.  And,  if 
there  was  no  way  of  telling  where  the  bro- 
ken pieces  would  fiy,  then,  of  course,  as  said 
in  the  Flndlay  Case,  168  S.  W.  26,  "to  guard 
them  In  the  sense  suggested  would  exclude 
all  access  to  them,  and  in  many  cases  materi- 
ally embarrass  their  operation."  Nor  could 
it  be  said  that  a  machine  was  "so  placed  as 
to  be  dangerous"  if  the  Injury  was  caused 
by  an  accidental  breaking,  and  no  one  could 
tell  where  the  pieces  would  fly.  But  in  the 
case  at  bar,  owing  to  the  recurrent  frequen- 
cy and  certainty  of  the  breaking  and  the 
well-known  direction  in  whldi  the  pleoes 
flew,  certainly  the  machine  was  dangerous, 
and  was  so  placed  as  to  be  dangerous,  and 
should  have  been  guarded,  if  possible.  Such 
being  the  case,  the  madilne  comes  squardy 
within  the  plain,  «cpUclt  terms  and  provi- 
sions of  the  statute  as  It  is  written^ 

There  is  no  doubt  bat  that  many  cases  may 
be  cited  which  use  language  saying  In  effect 
that  the  statute  was  Intended  to  protect  the 
servant  from  coming  in  contact  with  the  ma- 
chinery. And  that  is  true  it  was  so  Intended ; 
but  the  question  here  la :  Was  that  its  only 
purpose  and  scope  f  It  will  be  noticed  that 
all  such  dedslons,  except  those  hereinabove 
mentioned,  were  dealing  with  cases  where  the 
servant  received  the  Injury  by  coming  into 
contact  with  the  machinery,  and  the  question 
in  dispute  was  not  whether  the  statute  cov- 
ered cases  where  the  machine  actively  did 
the  Injury,  but  whether  the  statute  requir- 
ed the  guarding  of  the  parts  whidi  did  the 
injury.  And  many  of  the  cases  were  decid- 
ed upon  the  statute  before  it  was  amended 
so  as  to  make  It  applicable  to  machines  and 
machinery  as  well  as  to  belting,  shafting, 
gearing,  and  drums  which,  in  their  normal 
operation,  were  mere  agencies  to  transmit 
power  and  motion. 

We  have  not  had  our  attention  called  to  a 
case  in  which  the  Supreme  Court  has  held 
that  the  statute  does  not  cover  a  case  where 
the  peculiar  facts  are  as  stated  in  this  par- 
ticular case.  We  do  not  mean  to  bold  that 
the  statute  was  intended  to  cover  all  cases 
of  breaking  or  mishaps,  such  as  the  breaking 
of  a  belt,  or  the  explosion  of  a  boiler,  or  the 
sudden  and  unanticipated  going  awry  of  a 
machine.  But  we  do  hold  that  if  the  break- 
age and  danger  are  the  expected  and  usual 
concomitants  of  the  ordinary  operation  of  the 
machine,  and  could  be  foreseen  by  ordinary 
prudence,  then  the  machine  is  a  dangerous 
machine  and  should  be  guarded.  If  possible. 
[S]  If  the  statute  cover  the  machine  in 
question,  then  the  doctrine  of  assumption  of 
risk  cannot  apply,  because  to  allow  this  rule 
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to  have  sway  would  be  to  judicially  repeal 
the  statute.  Austin  t.  Bluff  City  Shoe  Co., 
158  S.  W.  709,  loc.  dt  716;  Gray  v.  Grand 
River  Coal  &  Coke  Co.,  162  S.  W.  277  (not 
yet  published  in  our  reports). 

[I]  Under  the  facts  in  this  case,  the  act 
of  the  plaintiff  In  continuing  to  work  at  the 
machine  after  knowledge  of  the  danger  con- 
stituted assumption  of  risk  rather  than  con- 
tributory negligence.  Because  the  danger 
arose,  not  from  any  negligence  or  act  of  omis- 
sion on  the  part  of  the  servant,  but  because 
of  a  danger  inherent  in  the  nature  of  the 
work,  if  the  machine  was  not  guarded.  If 
the  danger  is  one  growing  out  of  and  directly 
connected  with  the  work  the  servant  is  do- 
ing, it  is  assumption  of  risk  for  the  servant 
to  continue  therein.  But  If  the  trouble  is 
caused  by  the  negligence  ..of  the  master  un- 
connected with  the  work  (that  is,  with  the 
Inherent  nature  of  the  work  and  the  neces- 
sary method  of  doing  it),  or  if  the  trouble 
arises  by  reason  of  the  negligence  of  the  serv- 
ant, then  the  question  becomes  one  of  con- 
tributory negligence.  The  distinction  between 
contributory  negligence  and  assumption  of 
risk  lies  In  the  different  states  of  mind  in 
which  they  are  rooted.  Negligence  is  the  re- 
sult of  inattention  or  oversight;  assumption 
of  risk  Implies  knowledge  of  danger  and  will- 
ingnees  to  encounter  it  Dean  ▼.  Wooden- 
ware  Works,  106  Mo.  App.  167,  loc.  dt.  170, 
80  S.  W.  292 ;  Adolph  v.  Columbia,  etc.,  Co., 
100  Mo.  App.  199,  loc.  dt  209,  73  S.  W.  321; 
Dale  T.  HUl-0'Meara  Construction  Co.,  108 
Mo.  App.  90,  loc.  dt  97,  82  S.  W.  1092; 
Charlton  v.  Railroad,  200  Mo.  413,  loc.  dt 
433,  98  S.  W.  629.  See,  also,  the  remarks  of 
Justice  Holmes  in  Schlemmer  v.  Buffalo,  etc., 
Ry.  Co.,  205  U.  S.  1,  loc.  dt  12,  27  Sup.  Ct 
407,  51  L.  Ed.  681.  Speaking  of  the  differ- 
ence between  assumption  of  risk  and  contrib- 
utory negligence,  he  says  the  difference  be- 
tween the  two  is  one  of  degree  rather  than 
of  kind,  since  there  comes  a  point  at  which 
one  shades  into  the  other;  but  when  a  stat- 
ute exonerates  a  servant  from  the  former, 
and  stlU  leaves  the  latter  open  to  the  master 
as  a  defense,  great  care  must  be  taken  not  to 
sacrifice  the  servant's  rights  by  simply  charg- 
ing him  with  assumption  of  risk  under  the 
name  of  contributory  negligence.  This  is  i>e- 
cullarly  applicable  here,  because  the  facts  on 
which  plaintlfTs  contributory  negligence  Is 
sought  to  be  based  show  that  it  is  not  con- 
tributory negligence  of  which  the  servant  is 
guilty,  but  that  he  assumed  the  risk.  For  as 
to  hold  him  guilty  of  contributory  negligence 
Is  to  deprive  him  of  the  benefit  of  the  statute 
by  calling  his  act  contributory  negligence, 
when  In  fact  It  was  not  contributory  negli- 
gence but  was  assumption  of  risk. 

[J]  But  even  on  the  view  that  it  was  con- 
tributory negligence  for  him  to  work  at  the 
machine,  unless  the  evidence,  viewed  most 
favorably  to  plaintiff,  shows  negligence  by 
him  80  clearly  that  reasonable  minds  cannot 


differ  thereon,  we  cannot  say  he  Is  guilty  of 
contributory  negligence  as  matter  of  law. 
Mlnlea  v.  St  Louis  Cooperage  Co.,  167  S.  W. 
1006.  It  cannot  be  so  declared  unless  the 
danger  was  so  glaring  and  obvious  that  a 
person  would  not  attempt  to  work  there,  es- 
pedally  in  view  of  the  fact  that  plaintiff  was 
a  minor  18  years  of  age,  and  there  was  evi- 
dence showing  that  other  employes  had  work> 
ed  there  and  had  not  been  hurt  Jewdl  v. 
Bolt  &  Nut  Co.,  231  Mo.  178,  loc.  dt  201,  202, 
132  8.  W.  703,  140  Am.  St  Rep.  615.  See, 
also,  Breshears  v.  United  Iron  Works  Co., 
157  S.  W.  360 ;  Pauck  v.  St  liouls  Beef  Co., 
159  Mo.  467,  loc.  dt  477,  61  8.  W.  806.  In 
the  case  before  us,  the  negligence  charged 
against  the  master  is  that  It  failed  to  guard 
when  It  could  have  done  sa  The  evidence 
tends  to  show  that  a  failure  to  guard  was 
the  real  cause  of  the  Injury,  and  nothing 
that  the  plalntUt  did  or  failed  to  do  had  any 
part  therein.  In  all  of  the  cases  cited  as 
holding  the  plaintiff  guilty  of  contributory 
negligence,  such  negligence  was  bottomed  on 
some  act,  or  omission  to  act,  on  the  part  of 
the  employ^  which  he  should  not  or  should 
have  performed  in  the  exercise  of  the  pru- 
dence of  an  ordinary  man. 

[S,  I]  It  is  urged  that  the  court  committed 
reversible  error  In  admitting  testimony  show- 
ing that  after  the  Injury  to  plaintiff's  eye, 
the  machines  were  guarded  by  pieces  of 
leather  about  8  Inches  long  and  3%  or  4 
Inches  wide  and  held  in  place  over  the  driver 
by  a  wire. 

It  must  be  borne  in  mind  that  in  this  case 
the  statute  makes  the  possibility  to  guard 
an  t8»u6  in  the  ease.  And  the  petition  al- 
leged that  it  was  possible  to  guaM  it,  and  the 
answer  denied  it  This  issue  of  fact  namely, 
whether  it  was  possible  to  guard  the  ma- 
chine, is  B^aratA  and  independent  of  every 
other  issue  in  the  case.  Cionsequoitly  the 
evidence  was  admissible  as  tending  to  prove 
that  issue.  Did  it  not  therefore,  come  with- 
in the  rule  that  where  evidence  Is  admissible 
to  prove  one  fact  It  cannot  be  excluded  mere- 
ly because  it  is  not  admissible  to  prove  some 
other  fact? 

The  manner  in  which  the  testimony  was 
elldted  shows  that  It  was  offered  as  bearing 
solely  on  the  issue  of  whether  or  not  the  ma- 
chine could  have  been  guarded.  It  Is  as  fol- 
lows: "Q.  Do  you  know  whether  the  ma- 
chine can  be  guardM  there  so  as  not  to  Inter- 
fere with  the  working  of  the  machine?  A. 
Yes,  sir.  Q.  Bow  do  you  know  thati  A. 
Because  there  has  been  one  pi^t  on  my  ma- 
chine. By  Mr.  McBalne:  We  object  and  ask 
that  the  answer  be  stricken  out  as  not  tend- 
ing to  prove  any  allegation  alleged-  in  the  pe- 
tition. (Which  objection  the  court  overruled. 
to  whldi  action  of  the  court  the  defendant, 
by  Its  counsel,  thai  and  there  at  the  time  du- 
ly excepted  and  saved  Its  exceptions.)  By 
Mr.  McBalne:  And  as  being  an  improper 
method  of  proving  whether  guards  could  be 
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put  on.  By  Mr.  Bodgers:  It  1b  the  best  meth- 
od I  know  ot  (Which  objection  the  court 
OTerrnled,  to  which  action  ot  the  court  the 
defendant,  by  its  connsel,  then  and  there  at 
the  time  dnly  excepted  and  saved  its  excep- 
tions.)" It  also  shows  that  the  ground  of 
the  objection  was  that  It  was  "an  Improper 
'method  of  proving  whether  gvarda  could  fie 
put  on."  The  defendant's  witnesses  testified 
that  in  their  opinion  it  was  not  possible  to 
guard  the  machine  as  the  guard  would  pre- 
vent the  operator  from  seeing  the  work. 
Therefore  evidence  that  a  guard  was  used  on 
the  machines  In  operation  every  day  from 
October  1st  down  to  January,  the  date  of  the 
trial,  would  be  admissible  to  establish  the  is- 
sue that  the  madiine  could  have  been  guard- 
ed and  to  controvert  the  evidence  that  it 
could  not  have  been  guarded.  BMdence  is 
admissible  if  competent  upon  any  material 
controverted  fact  ^  And,  if  a  party  wishes 
such  evidence  to  be  limited  to  that  fact,  he 
must  move  the  court  to  so  limit  it,  and,  if  he 
fails  to  do  this,  no  assignment  of  error  can 
be  based  on  it  State  v.  FhilUps,  24  Mo.  476, 
loc.  dt  484.  But  in  this  case  the  very  na- 
ture of  the  questions  asked  limited  it  to  the 
one  issue.  And  the  objection  did  not  call  the 
court's  attention  to  the  fact  that  the  testi- 
mony was  not  admissible  to  prove  any  other 
fact  or  Issue. 

In  the  case  of  Bailey  v.  Kansas  (Slty,  189 
Mo.  603,  87  S.  W.  1182,  it  was  held,  in  a  suit 
for  damages  for  a  negligent  defect  in  a  side- 
walk, that  evidence  showing  that  the  dty 
shortly  after  the  injury  repaired  the  side- 
walk would  have  been  admissible  as  tending 
to  show  that  the  place  was  a  street  of  the 
city,  had  that  been  an  issue  in  the  case,  al- 
though it  was  not  admissible  to  show  that 
the  dty  regarded  the  sidewalk  as  defective. 
In  that  case  the  question  whether  the  side- 
walk was  a  dty  sidewalk  had  been  taken  out 
of  the  Issues  by  an  admissioD  that  it  was 
such  a  sidewalk.  But  the  court  held  that 
had  it  heen  an  istue  in  the  eate,  the  evidence 
of  subsequent  repairs  would  have  been  ad- 
missible. In  this  case  the  question  of  wheth- 
er the  madilne  could  have  been  guarded  re- 
mained an  issue  in  the  case  throughout 

In  Carle  v.  City  of  De  Soto,  63  Mo.  App.  161, 
loc  dt  166,  Judge  Rombauer  said:  "The  rule 
In  this  state  has  always  been  that  evidence, 
which  is  admissible  for  any  purpose,  cannot 
be  excluded  by  the  court  The  court  may 
limit  the  effect  of  such  evidence  when  admit- 
ted, and  is  bound  to  limit  it  by  Instruction, 
when  requested  to  do  so  by  the  party  com- 
plaining. Union  Savings  Association  v.  Eld- 
wards,  47  Mo.  445;  State  v.  PbllUps,  24  Mo. 
475,  loc.  dt  484;  Morrison  v.  Yancey,  23  Mo. 
App.  670,  loe  dt  674." 

Again,  as  observed  above,  the  objection 
made  did  not  call  the  attention  of  the  court 
to  the  inadmissibility  of  the  evidence  as  tend- 
ing to  show   negligence  of  the  defendant; 


that  is,  to  the  real  ground  upon  which  the  ob- 
jection Is  now  placed.  In  Schmidt  v.  St 
Louis  Ry.  Co.,  163  Mo.  645,  loc.  dt.  651,  63 
S.  W.  835,  Judge  ValUant  says:  "The  objec- 
tion should  be  spedfic  enough  to  inform  the 
court  and  opposing  counsel  of  the  real 
ground  on  which  it  is  based." 

In  the  cases  wherein  the  rule  against  ad- 
mitting evidence  of  subsequent  repairs  was 
established,  the  issue  upon  which  it  was 
sought  to  introduce  the  evidence  was  the  is- 
sue of  defendant's  negligence.  But  It  was 
not  offered  on  that  issue  in  the  case  at  bar. 
The  manner  of  its  presentation  shows  it  was 
not,  and  the  objection  shows  that  also.  If 
we  allow  the  objection  to  prevail  now,  we 
will  give  it  force,  although  put  now  upon  a 
ground  not  urged  In  the  trial  court  We 
have  recently  had  occasion  to  consider  the 
suffldency  of  an  objection  that  did  not  point 
out  the  specific  ground  on  which  it  was  final- 
ly urged,  in  an  opinion  by  SUllson,  P.  J.,  on 
the  motion  for  rehearing  In  the  case  of  Bur- 
ton V.  Railroad,  162  S.  W.  1064,  dedded  Jan- 
uary 19,  1914,  and  not  yet  offldally  reported. 
However,  in  the  opinion  of  the  writer,  the 
evidence  was  admissible,  even  though  the  ob- 
jection had  been  spedfic,  because  the  question 
whether  it  was  reasonably  possible  to  guard 
It  was  an  issue  in  the  case,  made  so  by  the 
statute. 

[10]  It  cannot  be  said.  In  this  case,  that 
the  evidence  was  not  admissible  because  the 
subsequent  guard  was  an  towention  discover- 
ed later,  and  for  that  reason  defendant 
should  not  be  blamed  for  not  using  it  Be- 
cause the  guard  was  in  no  sense  an  invention; 
it  was  simply  a  leather  strip  in  the  shape  of 
an  eyeshade  held  by  a  wire  Just  above  the 
driver.  In  the  case  of  Gloekner  v.  Harwood 
Mfg.  Co.,  109  Minn.  34,  122  N.  W.  465,  loc. 
dt  466,  it  is  said:  "But  the  burden  is  upon 
the  party  charging  negligence  to  prove,  not 
only  a  dangerous  condition,  but  also  that  it 
was  feasible  to  guard.  The  practicability  of 
guarding  dangerous  machinery  depends  upon 
the  character  of  the  machine,  its  history,  the 
dlfiScnlty  of  attaching  a  guard  without  inter- 
fering with  its  effldency,  and  upon  all  the 
facts  and  circumstances  surrounding  the  mas- 
ter at  and  prior  to  the  time  of  the  accident 

•  ♦  •  It  .may  be  conceded  that,  when  a 
subsequent  Invention  is  so  simple  in  diaracter 
that  it  might  have  occurred  to  a  prudent  man 
at  any  prior  time,  had  he  given  the  matter 
attention,  then  evidence  of  such  subsequent 
invention  may  be  snfildent  for  the  purpose  of 

•  •     •    guarding  at  a  prior  time." 

[1 1  ]  Nor  can  it  be  said  that  the  evidence  ob- 
jected to  would  not  have  a  tendency  to  show 
that  it  was  a  practical  and  effldent  guard,  be- 
cause later  on  the  defendant's  assistant  fore- 
man, Phillips,  was  put  on  the  stand  and  tes- 
tified, without  objection,  that  from  October 
1st  there  had  been  such  leather  guards  on 
the  machines,  which  guards  prevent  the  piec- 
es of  broken  drivers  from  striking  the  op- 
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erator  because  they  strike  the  guard  or 
shield,  and  the  guards  did  not  prevent  the 
operator  from  seeing  the  work,  as  defend- 
ant's witnesses  had  claimed. 

[1 2]  Complaint  Is .  made  of  a  certain  in- 
struction given  for  plaintiff,  combined  with 
the  improper  and  prejudicial  argument  made 
to  the  jury  In  his  behalf.  The  objection  la 
not  aimed  at  the  instruction  alone,  but  rath- 
er at  the  prejudicial  application  of  It  In  the 
argument  If  the  objection  was  based  solely 
on  the  Instruction,  we  would  consider  It  hy- 
pertechnlcal,  but.  In  looking  at  the  prejudi- 
cial argument  made,  we  think  defendant's 
complaint  is  well  founded.  To  tmderstand 
this  phase  of  the  case  the  Instruction  and  the 
argument  must  be  considered  together,  In  the 
light  of  the  evidence.  The  Instruction  In 
question  was  plaintiff's  Instruction  No.  4, 
which  told  the  jury  that  tn  assessing  damag- 
es they  could  take  Into  consideration  the  loss 
of  plaintUTs  eyesight  and  the  physical  pain 
and  mental  anguish  they  believe  he  will  suf- 
fer in  the  future  as  the  direct  result  thereof, 
and  that  they  could  consider  to  what  extent 
plaintiff's  capacity  for  earning  a  livelihood 
will  be  impaired,  etc.  There  was  no  error  in 
the  fact  that  the  Instnictlon  was  based  on 
plaintUTs  loss  of  "eyesight'  rather  than  his 
"eye."  Such  an  objection  would  be  too  hy- 
percritical to  deserve  notice.  But  the  com- 
plaint Is  aimed  at  the  application  made  of 
the  instruction  In  the  argument,  and  that  is 
the  point  to  which  we  address  ourselves. 

The  evidence  was  that  plaintiff  lost  one 
eye;  that  it  had  not  affected  the  other  eye 
at  all;  that  the  affected  eye  had  ceased  to 
pain  him.  The  eye  specialist  testified  that 
the  Injury  had  not  affected  the  other  eye  at 
all,  so  far  as  he  could  observe ;  but  that  pos- 
sibly In  the  future  he  might  have  trouble  In 
the  other  eye  by  reason  of  a  sympathetic  op- 
thalmla,  but  declined  to  say  that  he  proI>- 
ably  would  have  It  Consequently  there  was 
no  evidence,  showing  with  reasonable  cer- 
tainty or  with  any  reasonable  probability  that 
the  other  eye  would  be  affected  or  lost,  but 
merely  a  possibility  that  such  might  occur. 
TTpon  this  testimony,  argument  was  made  to 
the  jury  that  the  damages  awarded  should 
cover  probable  injury  to  the  other  eye.  In 
the  course  of  the  argument  one  of  counsel  for 
plaintiff  said:  "Now,  gentlemen  of  the  jury, 
as  to  the  measure  of  damages,  I  want  you  to 
award  this  boy  a  sum  to  compensate  him  for 
'  the  loss  of  his  eye  and  for  the  mental  an- 
guish and  pain  and  for  the  proiaiiUty  that 
in  the  future  he  vHll  have  trouow  with  the 
other  eye."  This  was  objected  to.  The  court, 
however,  did  not  sustain  the  objection;  but 
on  the  speaker  declaring  that  the'  doctor's 
testimony  showed  that  injury  to  the  other 
eye  was  probable,  the  court  remarked  that 
he  did  not  recall  Just  what  the  testimony  was 
on  that  feature,  but  that  the  jury  would  re- 
member it  whatever  it  was,  and  for  counsel 
to  keep  in  the  record.    Defendant  excepted  to 


the  action  of  the  court  in  not  properly  and 
sufficiently  acting  upon  the  objection.  Plain- 
tifTs  counsel,  arguing  the  case,  then  said  to 
the  jury:  "My  recollection  of  the  doctor's 
testimony  Is  that  he  said  that  there  was  a 
possibility  of  a  sympathetic  opthalmia,  or 
some  medical  term,  occurring  in  that  other 
eye."  Objection  was  made  to  this,  but  the 
court  did  not  sustain  the  objection,  remark- 
ing that  he  thought  that  was  a  matter  of 
argument    And  defendant  again  excepted. 

So  that  with  the  above  instruction  as  to 
eyesight  as  a  basis,  plalnUfrs  counsel  made 
an  argument  to  the  jury  that  in  awarding 
damages  they  could  consider  the  mere  possi- 
hUity  of  the  loss  of  the  other  eye,  and  this 
argument  was  not  corrected  by  the  court 
So  that.  In  thus  conjoining  the  instruction 
and  the  argument.  It  was  the  same  in  effect 
as  if  plaintlfl  in  the  instruction  had  asked 
for  damages  he  had  sustained  or  might  pos- 
sibly sustain  to  his  remaining  eye,  or,  to  put 
it  in  the  language  of  the  argument  "for  the 
probability  that  in  the  future  he  will  have 
trouble  with  the  other  eye." 

The  rule  Is  that  there  can  be  no  recovery 
for  future  damages,  unless  the  evidence 
shows  it  is  reasonably  certain  to  happen. 
Smith  V.  Railway,  169  Mo.  App.  610,  loc.  dt 
617,  186  S.  W.  54;  Schwend  v.  Transit  Co., 
105  Mo.  App.  534,  80  S.  W.  40 ;  WUkerson  v. 
Railway,  126  Mo.  App.  618,  loc.  dt  617,  105 
S.  W.  24 ;  Reynolds  v.  Transit  Co.,  189  Mo. 
408,  loc.  dt  421,  88  8.  W.  60,  107  Am.  St 
Bep.  SeO.  But  the  evidence  wholly  failed  to 
show  it  was  reasonably  certain  there  would 
be  resulting  injury  to  the  other  eye,  and  the 
unauthorized  argument  supported  by  an  in- 
struction capable  of  being  understood  in  that 
sense,  with  no  express  positive  ruling  by  the 
trial  court  declaring  it  imprbper,  would  nat- 
urally lead  the  jury  to  believe  that  under  the 
law  they  could  take  Into  consideration  that 
the  plaintiff  might  lose  his  other  eye  and  be 
totally  blind,  although  there  was  no  evidence 
to  show,  with  any  reasonable  certainty,  that 
such  would  occur.  This  being  the  case,  the 
error  was  prejudicial  and  substantial.  The 
case  is  one  likely  to'  exdte  the  sympathy  of 
a  jury,  and  is  peculiarly  one  in  which  a  Jury 
would  be  likely  to  consider  such  future  re- 
sults, If  there  was  never  so  slight  a  founda- 
tion therefor.  But  the  law  does  not  allow 
future  damages  to  be  given  on  mere  conjec- 
ture 6r  possibilities.  The  verdict  of  $10,000 
shows  that  such  a  possibility  must  have  en- 
tered into  It  The  remittitur  of  $4,000,  whldi 
the  trial  court  indicated,  and  which  plain- 
tiff accepted,  shows  that  It  was  larger  than 
was  deemed  just  and  that  the  Jury  must  have 
considered  elements  which  they  should  not 
have  considered. 

[13]  Nor  does  the  remittitur  cure  the  error, 
since  the  defendant  is  entitled  to  a  jury's 
judgment  correctly  applied,  as  to  the  amount 
which  should  be  paid.  Who  can  say  that  the 
Jury  would  have  allowed  even  $6,000  If  they 
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had  understood  they  could  not  allow  any- 
thing for  a  mere  possible  loss  of  the  other 
eye? 

For  the  above  error  the  canse  mnst  be  re- 
versed and  remanded.  As  a  new  trial  la  nec- 
essary, It  may  be  well  to  remark  that,  when 
that  Is  had,  counsel  for  plaintiff  should  re- 
frain from  all  inflammatory  remarks  lilcely 
to  arouse  i)as8lon  or  prejudice.  The  other  re- 
marks complained  of  were  not  helpful  to  a 
calm,  dispassionate  consideration  of  the  case, 
such  as  litigants  are  entitled  to  have.  Nor 
should  evidence  be  admitted  that  after  the  in- 
jury the  defendant  refused  plaintiff  permis- 
sion to  enter  the  factory.  Such  evidence  had 
no  bearing  on  the  Issues  in  the  case  and 
would  tend  only  to  introduce  Improper  ele- 
ments therein. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial.    All  concur. 


BITBL  T.  FARR  et  aL     (No.  10.803.) 

(Kansas  City  Court  of  Appeals.    MissoorL 
April  6,  1914.) 

1.  Apfbai.  and  Bbbob  (I  193*)— QTTEsnoifs 
Raised  fob  thi:  Fibst  Tdoe  on  Afpbal— 
Defkctb  in  Fbtition. 

The  defect  In  the  petition,  In  an  action  on 
a  note,  which  alleges  uat  defendants  executed 
and  delivered  to  plaintiff  their  note  by  the  terms 
of  wbidi  they,  "one  year  after  date  of  said  note, 
jointly  and  severally  to  pay  to  the  order  of 
plaintiff"  a  specified  sum,  arising  from  tiie  omis- 
sion of  the  word  "promised"  after  the  words 
"jointiy  and  severally,"  will  not  be  considered 
when  made  for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  1226-1238,  1240;  Dec.  Dj«. 
{  193.*] 

2.  Husband  and  Wifk  (i  232*)— Biixs  and 
Notes— Defbnbes—Bubden  o*  Proof. 

In  an  action  on  a  note,  executed  by  hus- 
band and  wife,  the  answer  by  the  wife,  admit- 
ting the  execution  of  the  note,  but  alleging  that 
she  did  not  sign  it  until  after  her  husband,  for 
whose  sole  benefit  the  debt  was  incurred,  had 
signed  and  delivered  it  to  plaintiff,  and  that  no 
consideration  was  received  by  her  for  the  sign- 
ing of  the  note,  sets  forth  an  affirmative  defense 
in  the  nature  of  confession  and  avoidance,  and 
she  has  the  burden  of  proof. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |S  844-848.  981;  Dec.  Dig.  | 
232.*] 

3.  Appeal  and  Ebbob  (|  1011*)- Findings— 

CONCLTJSI  VKNE88. 

A  finding  on  conflicting  evidence  is  con- 
dnsive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;  Dec.  Dig.  | 
1011.*] 

4.  Bills  and  Notes    (t  57*)— Exbcotion— 

CONSIDEBATION. 

One  signing  a  note  after  its  execution  and 
delivery  and  the  passing  of  the  consideration  be- 
tween the  parties  incurs  no  liability,  unless  there 
is  a  new  consideration ;  but  a  note  so  signed, 
pursuant  to  an  agreement  made  in  advance  of 
Oie  delivery,  is  binding,  though  no  new  consid- 
eration passed. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S$  79-82;  Dec.  Dig.  {  67,*] 


Appeal  from  Orcuit  Court,  Adair  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  Cora  Eltel  against  J.  J.  Farr 
and  Maggie  C.  Farr.  From  a  Judgment  for 
plaintiff,  Maggie  C.  Farr  appeals.    Affirmed. 

Campbell  &  Ellison  and  Mlllan  &  Banning, 
all  of  Klrksville,  for  appellant  J.  E.  Reiger, 
of  Klrksville,  for  respondent 

JOHNSON,  J.  This  Is  a  suit  on  a  promis- 
sory note  for  $800,  dated  March  6,  1911,  dne 
one  year  after  date,  and  signed  by  the  de- 
fendants, J.  J.  Farr  and  Maggie  C.  Farr,  who 
then  were  husband  and  wife,  but  since  have 
been  divorced.  Judgment  was  rendered 
against  both  defendants,  and  Maggie  alone 
appealed.  Farr  offered  no  defense  and  ap- 
peared at  the  trial  as  a  witness  for  plaintiff. 

[1]  The  petition  alleges  that  on  March  6, 
1911,  the  defendants  executed  and  delivered 
to  plaintiff  "their  promissory  note  dated  No- 
vinger.  Mo.,  March  6,  1911,  by  the  terms  of 
which  the  said  defendants  one  year  after 
date  of  said  note  Jointly  and  severally  (prom- 
ised) to  pay  to  the  order  of  plaintiff  $800," 
etc.  The  word  "promised"  appearing  in  pa- 
renthesis is  omitted  from  the  petition  obvi- 
ously by  inadvertence.  This  omission  Is  the 
subject  of  an  objection  to  the  sufficiency  of 
the  petition  to  state  a  cause  of  action;  but 
we  rule  that  the  point  made  for  the  first 
time  In  this  court  is  too  hypercritical  to  mer- 
it consideration. 

[2]  Mrs.  Farr  admitted  the  execution  of 
the  note  in  her  answer,  but  alleged  that  she 
did  not  sign  it  until  after  her  husband,  for 
whose  sole  benefit  the  indebtedness  was  in- 
curred, had  signed  and  delivered  it  to  plain- 
tiff, and  received  its  proceeds,  and  tltat  no 
consideration  was  received  by  her  for  signing 
the  note.    The  reply  is  a  general  denial. 

The  defense  pleaded  in  the  answer  did  not 
constitute  a  plea  of  non  est  factum,  but  was 
in  the  nature  of  a  plea  of  confession  and 
avoidance.  Wells  v.  Hobson,  91  Mo.  App. 
370.  In  substance  the  appealing  defendant 
asserted  that,  though  she  signed  the  note  de- 
scribed in  the  petition,  it  was  without  con- 
sideration as  to  her.  This  was  an  affirmative 
defense,  and  she  assumed  the  burden  of 
proving  it  The  reply  put  In  issue,  not  only 
the  allegation  that  she  signed  the  note  after 
delivery,  but  also  the  further  allegation  that 
she  received  no  consideration  therefor.  A 
Jury  was  waived,  and,  after  hearing  the  evi- 
dence, the  court  rendered  Judgment  for  plain- 
tiff. No  declarations  of  law  were  asked  or 
given. 

[S]  Farr  bought  land  for  himself,  and  bor- 
rowed $800  from  plaintiff  to  pay  upon  the 
purchase  price.  The  evidence  of  plaintiff  Is 
to  the  effect  that  her  husband,  who  was  her 
agent  in  the  transaction,  refused  to  lend  the 
money,  unless  Mrs.  Farr  would  sign  the  note 
with  her  husband;  that  she  agreed  to  sign 
the  note,  but  did  not  appear  at  the  time  and 
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place  appointed  for  closing  the  transaction; 
that,  on  account  of  the  assurance  of  Farr 
that  she  would  perform  her  agreement,  the 
husband  of  plaintiff  took  the  note  which  Farr 
signed  as  maker  and  gave  him  the  proceeds; 
and  that  four  or  five  days  later  appellant 
called  and  signed  the  note  pursuant  to  the 
agreement  Mrs.  Farr  denies  having  made  a 
promise  of  that  character,  and  states  that  on 
the  occasion  of  a  social  visit  she  and  her  hus- 
band made  at  the  home  of  plaintiff  she  at- 
tached her  signature  to  the  note  at  the  re- 
quest of  the  husband  of  plaintiff.  This  is- 
sue of  fact  was  resolved  by  the  court  against 
appellant,  and  for  present  purposes  we  must 
assume  (the  evidence  of  plaintiff  being  sub- 
stantial) that  the  signature  of  appeUant, 
though  affixed  to  the  note  after  delivery, 
was  in  pursuance  of  a  promise  made  be- 
fore delivery,  and  on  the  strength  of  wlilch 
plaintiff  was  Induced  to  part  with  her  money. 

[4]  One  who  sighs  a  note  after  It  has  been 
executed  and  delivered,  and  the  consideration 
has  passed  between  the  parties,  incurs  no  11a- 
biUty,  unless  there  be  a  new  consideration; 
but,  where  a  note  Is  so  signed  pursuant  to 
a  promise  or  agreement  made  in  advance  of 
the  delivery,  the  act  "relates  back  to  the  in- 
ception of  the  first  contract,  and  •  •  • 
no  new  consideration  is  required."  County  v. 
Auchley,  92  Mo.  loc.  dt  130,  4  S.  W.  426,  and 
cases  cited ;  Pfeifler  v.  Kingsland,  26  Mo.  66 ; 
McMahan  v.  Geiger,  73  Mo.  145,  30  Am.  Rep. 
489;  Wollman  v.  Loewen,  96  Mo.  App.  299, 
70  S.  W.  253. 

The  pleadings  and  evidence  of  plaintiff  dis- 
close a  cause  of  action  against  appellant,  and, 
since  the  Issues  of  fact  were  decided  against 
her  by  the  court  sitting  as  a  jury,  the  Judg- 
ment must  be  affirmed.  It  is  so  ordered.  All 
concur. 


RADLEX  ▼.  MEEK.     (No.  10,945.) 

(Kansas  Oity  Court  of  Appeals.     Missouri. 
Match  2,  1914.    Rehearing  De- 
nied April  7,  1914.) 

1.  OOVBNAHTS  (J  114*)— PaBTIIS. 

The  petition,  in  an  action  for  breach  of  a 
covenant  of  seisin,  alleged  that  defendant  owned 
lands  in  Kansas  and  plaintiff  owned  lands  in 
Missouri  which  they  exchanged,  and  that  de- 
fendant had  in  hia  employ  a  female  stenographer 
whose  name  was  P.  A.  Follett,  and  that  the 
title  to  the  Kansas  lands  owned  by  defendant 
was  in  her  name,  and  the  deed  from  plaintiff 
was  taken  in  the  name  of  P.  A.  Follett,  but 
that,  in  making  the  exchange,  defendant  "as- 
sumed" the  name  of  P.  A.  Follett  and  held  the 
title  to  the  Kansas  lands  and  received  title  to 
the  Missouri  lands  in  the  "assumed"  name  of 
P.  A.  Follett,  and  it  was  further  alleged  that 
P.  A.  Follett  in  fact  executed  and  admowledg- 
ed  the  deed  sued  on.  Eeld,  that  plaintiff  could 
not  recover  on  the  theory  that  defendant  exe- 
cuted the  deed  sued  on  under  the  "assumed"- 
name  of  P.  A.  Follett;  the  allegations  showing 
that  be  did  not  assume  that  name  or  execute  the 
deed. 

[Eld.  Note. — For  other  cases,  see  (jovenants. 
Cent  Dig.  U  189-202,  263;    Dec.  Dig.  8  114.*] 


2.  Names   (|  10*)— Ftcrrnous  Names— Con- 

TBACT8. 

One  who  signs  and  delivers  a  contract  in 

the  name  of  a  fictitious  person,  or  of  a  real 

person  whose  name  he  assumes,  is  liable  thereon. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 

Dig.  I  7;   Dec  Dig.  i  10.*] 

8.  SiONATnBEs  (S  4*)— Hand  of  Anotheb. 

One  who  directs  another  to  sign  bis  name 
to  a  contract  is  liable  thereon  as  though  he  sign- 
ed it  himself. 

[Ed.  Note.— For  other  cases,  gee  Signatures, 
Cent  Dig.  »  6;  Dec.  Dig.  §  4.*] 

Appeal  from  Circuit  Court,  Livingston 
County;   Arch.  B.  Davis,  Judge. 

Actton  by  Charles  C.  Radley  against  B.  J. 
Meek.  From  a  judgment  for  def^idant, 
plaindff  appeals.    Afllrmed. 

Ralph  H.  Munro,  of  Fairfield,  Iowa,  and 
Mathew  McBride,  of  Chlllicothe,  for  appel- 
lant Paul  D.  Kltt,  of  ChlUlcothe,  for  re- 
spondent 

EIJilSON,  P.  J.  PlalnUrs  actton  Is  for 
a  breach  of  covenant  of  seisin  by  defendant, 
made  In  a  warranty  deed  whereby  he  alleg- 
es he  was  damaged  In  the  sum  of  $1,000. 
Defendant  demurred  to  the  petltton  on  the 
ground  that  it  failed  to  state  a  cause  of  ac- 
tion. The  demurrer  was  sustained  by  the 
trial  court,  and  plaintiff  has  brought  the 
case  her& 

[1]  The  petition  charges  that  defendant 
owned  lands  in  Kansas  and  plaintiff  owned 
lands  tn  Missouri,  and  that  they  exchanged 
them,  each  executing  to  the  other  warranty 
deeds,  but  that  the  title  to  a  portion  of  the 
land  in  Missouri,  owned  by  defendant,  fail- 
ed. So  far  the  case  is  simple  enough  but 
what  follows  has  afforded  the  ground  for 
defendant's  insistence  that  no  cause  of  ac- 
tton is  stated.  It  Is  charged  In  the  petition 
that  defendant  had  in  his  employ  a  female 
stenographer  whose  name  was  P.  A.  Follett, 
and  that,  while  the  land  in  Kansas  was 
owned  by  defendant,  the  tttte  thereto  was 
In  the  name  of  P.  A.  Follett,  and  that  the 
deed  from  plalnttff  to  the  land  In  Missouri 
was  taken  by  defendant  in  the  name  of  P. 
A.  Follett  But  the  petttion  charges  tliat  In 
such  exchange  defendant  "assumed  the  name 
of  P.  A.  FoUett"  and  that  he  held  the  ttUe 
to  the  Kansas  land  and  received  the  tttte  to 
the  Missouri  land  In  the  "assumed"  name  of 
P.  A.  Follett  Now,  while  that  is  charged, 
it  clearly  appears  from  the  pleading  that  the 
land  in  Kansas  was  in  the  name  of  P.  A. 
Follett,  a  real  person,  and  that  the  deed  to 
the  land  in  Missouri  was  taken  in  the  same 
name.  It  further  appears  that  P.  A.  Follett 
in  point  of  fact  executed  and  acknowledged 
the  deed  upon  which  this  actton  is  based. 
The  theory  of  plaintiff,  as  alleged,  is  that 
defendant  did  the  things,  charged  to  have 
l)een  done  by  him,  under  the  assumed  name 
of  P.  A.  Follett  But  It  is  manifest  that  de- 
fendant did  not  assume  her  name;-  and  It  is 
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also  manifest  that  he  did  not  execute  the 
deed.  The  deed  was  In  fact  signed  and  ac- 
knowledged by  P.  A.  FoUett  in  her  own 
proper  name. 

Plaintiff  has  laid  hold  of  some  well-recog- 
nlzed  propositions  of  law  and  sought  te  ap- 
ply them  to  a  state  of  facts  which  they  do 
not  fit 

[2]  It  is  true  If  one  signs  and  delivers  a 
contract  in  the  name  of  a  fictitious  peraoh, 
or  a  real  person  whom  he  assumes  to  be,  he 
will  be  held  Uable  on  such  contract;  and 
such  are  the  cases  cited  by  plaintiff.  13  Cya 
554,  555 ;  Prelss  v.  Le  Poldevln,  9  N.  T.  St 
Rep.  685;  Northwestern  Distilling  C!o.  ▼. 
Brant,  69  111.  658,  18  Am.  Rep.  631. 

[3]  Or,  if  one  directs  another  to  sign  his 
name  to  a  contract,  he  may  be  held  as  though 
he  signed  it  himself.     Aa  where  one  went 


up  to  a  table  at  a  public  meeting  and  direct- 
ed a  party  who  had  a  subscription  paper  to 
write  his  name  down  for  $160.  Pierce  t. 
Dekle,  61  Fla.  890,  S4  South.  389,  Ann.  Cas. 
1912D,  1355,  a  case  cited  by  plaintiff.  Bat 
that  is  not  what  Is  alleged  in  the  petition. 
Defendant  did  not  direct  FoUett  to  sign  his 
name.  She  signed  her  own  name  and  made 
the  covenants  in  the  deed  for  herself. 

Id  truth  the  petition,  as  an  entire  plead- 
ing, merely  charges  that  the  defendant  own- 
ed the  land  in  Kansas,  the  title  to  which  he 
had  taken  in  P.  A.  Follett's  name,  and  that 
be  traded  it  for  land  in  Missouri,  taking  the 
title  In  that  name,  directing  her  to  execute 
the  deed  for  the  one  and  to  receive  the  deed 
for  the  other,  in  her  own  name. 

Under  such  state  ct  facts,  the  Judgment  i.-^ 
affirmed.    All  concur. 
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TEXAS  ft  N.  O.  B.  00.  ▼.  WBBMS  et  aL 

(Court  of  Civil  Amwals  of  Texas.     Tezarkana. 
March  18,  1914.     Behearing  De- 
nied April  2,  1014.) 

1.  Cabbibbs  (S  104*)— Delay  in  Tkanspobxa- 

TiON— SumcuNCT  or  Evidence. 

In  an  action  against  a  railroad  company 
for  breach  of  contract  to  furnish  refrigerator 
cars  in  which  to  ship  peaches,  as  a  result  of 
which  they  fell  off  the  trees  and  decayed  during 
the  period  of  delay  in  furnishing  the  cars,  where, 
though  there  was  evidence  that  the  peaches 
were  worth  a  certain  price,  less  the  cost  of  the 
crates  and  of  picking,  packing,  and  delivering 
at  the  cars,  there  was  no  evidence  as  to  the 
coat  of  the  crates,  picking,  etc.,  there  was  no 
basis  for  the  court's  finding  as  to  the  amount  of 
damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  gf  489-447,  469-461;  Dec.  Dig.  | 
104.*] 

2.  Appeal  and  Ebbob  (g  1172*)— Revebsai.  in 
Pabt— Matteb  in  Conteoveest. 

Bule  62a  for  Courts  of  Civil  Appeals  (149 
S.  W.  x),  providing  that  if  an  error  affects  a 
part  only  of  the  matter  in  controversy,  and  the 
issues  are  severable,  the  judgment  shall  only  be 
reversed  and  a  new  trial  ordered  as  to  that 
part  affected  by  the  error,  did  not  apply  in  an 
action  for  damages  for  the  breach  of  a  contract, 
where  there  was  no  evidence  showing  the 
amount  of  the  damages,  and  the  Jiew  trial  would 
not  be  had  on  the  question  of  damages  only,  since 
the  "matter  in  controversy"  was  the  sum  de- 
manded as  damages,  and  the  error  affected  the 
whole  and  not  merely  a  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4555-4561;  Dec.  Dig.  g 
1172.*] 

Error  to  District  Court,  Cherokee  County ; 
Jas.  I.  Perkins,  Judge. 

Action  by  J.  B.  Weems  and  others  against 
the  Texas  &  New  X)rleans  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Beversed  and  remanded. 

Jno.  T.  Garrison  and  Baker,  Botts,  Parker 
&  Garwood,  all  of  Houston,  and  Imboden  ft 
Perkins,  of  Busk,  for  plaintiff  in  error.  Nor- 
man ft  Shook,  of  Busk,  for  defendants  in 
error. 

WIIiliSON,  0.  J.  Tbe  suit  was  by  defend- 
ants in  error  to  recover  tbe  value  of  certain 
peaches  which,  they  alleged,  were  lost  to 
them  because  of  a  breach  by  plaintiff  in  er- 
ror of  its  contract  to  furnish  them  refrigera- 
tor cars  in  which  to  ship  same  to  a  market. 
A  trial  before  the  court  without  a  Jury  re- 
sulted in  a  Judgment  in  favor  of  defendants 
in  error  for  the  sum  of  $800. 

[1]  One  of  tbe  defendants  in  error  testified 
that  plaintiff  in  error  failed  for  three  days  to 
furnish  them  cars,  as  it  had  agreed  to,  and 
that  during  that  time  4,000  or  5,000  crates  of 
their  i)eaches  fell  off  the  trees,  decayed,  and 
so  were  lost  to  them.  He  further  testified 
that  the  peaches  were  worth  between  30  and 
40  cents  a  crate,  "less  the  cost  of  the  crates 
and  picking  and  packing,"  and  of  delivering 
same  at  the  point  where  he  said,  plaintiff  in 
error   had    undertaken    to    place   the   cars. 


There  was  no  testimony  showing  the  cost  of 
the  crates,  picking,  etc.  Plaintiff  in  error 
Insists,  and  we  agree,  that  in  the  absence  of 
such  testimony  there  was  no  basis  for  the 
finding  of  the  court  as  to  the  amount  of  dam- 
ages suffered  by  defendants  in  error.  The 
judgment,  therefore,  must  be  reversed. 

[2]  Defendants  in  error  Insist  that  tf  the 
Judgment  is  reversed  for  the  error  Just  re- 
ferred to,  the  cause  should  be  remanded  only 
for  the  purpose  of  determining  the  amount 
of  their  damages,  and,  as  supporting  their 
contention,  dte  rule  62a  for  the  government 
of  this  court  (149  S.  W.  x),  which  directs 
that,  "if  It  appear  to  the  court  that  the  error 
affects  a  part  only  of  the  matter  in  contro- 
versy, and  the  issues  are  severable,  the  Judg- 
ment shall  only  be  reversed  and  a  new  trial 
ordered  as  to  that  part  affected  by  the  error." 
But  we  think  the  rule  is  not  applicable  to 
the  case.  The  "matter  in  controversy"  here 
Is  the  sum  demanded  by  defendants  in  error 
as  damages  (20  A.  ft  E.  Enc.  lisw,  p.  234), 
and  the  error  affects  the  whole,  and  not 
merely  a  part,  of  it.  Therefore  we  think  the 
cause  should  be  remanded  for  a  new  trial 
as  to  all  the  issues  involved  in  that  contro- 
versy, and  will  so  order. 


WBSTON  et  al.  v.  PATTBBSON  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    April  8,  1914.) 

Appeal  and  Ebbob   (g  773*)  — Disiccssal— 

Failube  to  B^le  Bbibfs. 

Where  a  case  on  appeal  was  set  for  sub- 
mission on  April  1st,  and  appellant  did  not  file 
its  brief  untu  March  23d,  nor  deliver  a  copy 
to  appellee  until  March  24th,  appellee  was  not 
required  to  brief  the  case  within  the  limited 
time,  but  could  have  the  appeal  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  3104,  3108-3110;  Dec. 
Dig.  i  778.*] 

Appeal  from  District  Court,  Beal  County; 
B.  H.  Bumey,  Judge. 

Action  between  A.  O.  Weston  and  others 
and.  W.  B.  Patterson  and  others.  Appeal  by 
Weston  and  others  dismissed  for  want  of 
prosecution. 

Jno.  W.  Hill  and  W.  D.  Love,  both  of 
Uvalde,  for  appellants. 

MOUBSUND,  J.  This  case  was  set  for 
submission  on  April  1st  Appellant  filed  bis 
briefs  in  this  court  on  March  23d,  and  de- 
livered a  copy  thereof  to  attorneys  for  appel- 
lees on  March  24th.  Appellees  have  filed  a 
motion  to  dismiss  the  appeal  because  of  ap- 
pellant's failure  to  comply  with  the  rules 
VTith  reference  to  filing  briefs,  alleging  that 
they  have  not  been  given  sufficient  time  in 
which  to  answer  appellant's  brief.  When  the 
appellee  Insists  upon  tbe  enforcement  of  the 
rules,  and  the  court  cannot  say  that  it  is  evi- 
dent that  ample  time  remains  to  appellee  In 
which  to  answer,  the  appeal  should  be  dls- 


*For  other  casee  tee  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  SerlM  *  Rop'r  IndaxM 


Digitized  by 


Google 


Tex.) 


FONDA  V.  COLQUITT 


1195 


missed.  Hamilton  V.  MicLane,  147  &  W.  284^ 
and  cases  cited. 

We  bave  examined  the  bilet,  and,  after 
considering  tbe  same,  and  the  facts  shown  by 
the  motions,  we  condnde  that  It  was  not  In- 
cumbent upon  appellees  to  undertake  to  brief 
the  case  in  the  Umlted  time  left  them  after 
receipt  of  appeUants'  brief.  We  have  been 
exceedingly  liberal  in  passing  upon  questions 
of  this  kind,  in  order  to  prevent  dismissals, 
but  the  practice  api>ear8  to  be  growing  stead- 
ily among  the  members  of  tbe  bar  of  fiUng 
briefs  after  the  time  prescribed  by  the  rules, 
and  this  court  Is  continually  called  ui>on  to 
pass  on  motions  to  dismiss.  Too  much  of 
the  time  of  tUs  court  is  taken  up  in  decid- 
ing questions  of  this  kind,  and  in  waiting  on 
appellees  to  file  briefs  after  motions  to  dis- 
miss have  been  overruled. 

The  motion  is  granted,  tbe  appeal  is  dis- 
missed for  want  of  prosecution,  and  appel- 
lant ia  permitted  to  withdraw  transcript. 


BARRON  et  al.  ▼.  MAPBS. 

(Court  of  Qvil  Appeals  of  Texas.     Austin. 
March  25,  1914.) 

Bscncms  (|  W*)— Aokionb— CoiaassioNS  — 

SuinOIZNOT  OV  BVIDENOE. 

Evidence,  in  an  action  for  commissionB  for 
procuring  a  purchaser  for  cattle,  held  not  to 
sustain  a  judgment  against  one  of  defendants, 
in  Uiat  it  did  not  show  that  he  had  anv  inter- 
est in  the  cattle  or  authorized  the  employmeat 
of  plaintiff  to  sell  them. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  SI  11&-120:  Dec.  Dig.  {  86.*] 

Appeal  from  Tom  Oreen  County  Court; 
Oscar  Frink,  Judge. 

Action  by  George  A.  Mapes  against  James 
Barron  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded. 

W.  A.  Anderson,  Lee  Upton,  and  Jas.  P. 
Dumas,  aU  of  San  Angelo,  for  appellants. 

JENKINS,  J.  This  case  originated  in  the 
Justice's  court,  irom  wliich  it  was  appealed 
to  and  tried  in  the  county  CQurt  Appellee, 
plaintiff  In  the  court  below,  filed  a  written 
petition.  Appellants  assign  error  on  the 
overruling  of  the  general  demurrer  to  this 
petition.  The  petition  would  luot  have  been 
good,  had  the  case  originated  in  the  county 
or  district  court;  but,  under  our  liberal  form 
of  pleading  in  the  Justice's  court,  there  was 
no  error  in  overruling  the  general  demurrer. 

The  court  did  not  err  in  refusing  to  per- 
emptorily Instruct  a  verdict  for  the  appel- 
lants, for  the  reason  that  the  evidence  is  suf- 
ficient to  require  the  case  to  be  submitted  to 
tbe  Jury  as  to  two  of  the  appellants. 

We  sustain  appellants'  assignment  of  er- 
ror to  the  effect  that  the  evidence  is  insuffi- 
cient to  sustain  the  Judgment  against  I«e 
HaU.  The  evidence  shows  that  James  Bar- 
ron stated  to  appellee  that  he,  Marvin  Hall, 


and  Lee  Hall  owned  some  cattle,  for  which 
they  desired  him  to  find  a  purchaser.  There 
is  no  allegation  that  these  parties  were  part- 
ners. The  evidence  shows  that  he  did  find 
a  purchaser  for  some  of  the  cattle;  but  there 
is  no  evidence  that  IJee  HaU  owned  any  in- 
terest in  these  cattle,  that  he  authorized  the 
other  two  appellants  to  employ  appellee  to 
sell  them,  or  that  he  bad  any  knowledge  of 
appellee's  having  done  so.  In  fact,  the  evi- 
dence makes  no  reference  to  Lee  Hall,  ex- 
cept that  Barron  stated  that  he  was  one  of 
the  owners  of  the  cattle.  This  statement 
was  not  made  in  the  presence  of  HalL 

For  the  reason  that  the  evidence  Is  insuf- 
ficient to  sustain  the  Judgment  as  to  Lee 
HaU,  the  case  is  reversed  and  remanded. 

Reversed  and  remanded. 


FONDA  ▼.  COLQUITT.    (No.  7138.) 

(Court  of  ClvU  Appeals  of  Texas.    Dallas. 

April  11,  1914.) 

1.  Appeai,  and  Ebbob  (S  1002*)— VKBDiciy- 

CONCLUSIVENESS. 

A  verdict  on  conflicting  evidence,  and  sup- 
ported by  evidence,  and  rendered  under  proper 
instructions,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3935-3937;  Dec  Dig.  t 
1002.*] 

2.  Homestead  (t  128*)— Coittraots  fob  Sale 
07  Homestead — Bbeach— Damages. 

A  contract  executed  by  a  husband  alone  to 
convev  tbe  homestead  is  not  unlawful,  notwith- 
standing the  Ckmstitution  declares  that  a  mar- 
ried man  shall  not  sell  the  homestead  without 
the  consent  of  tbe  wife,  evidenced  by  tbe  wife 
joining  in  the  conveyance  and  by  her  separate 
acknowledgment  thereof,  and  an  action  lies  for 
damages  against  the  husband  for  breach  of  tbe 
contract  where  he  assured  the  purchaser  that 
the  wife  would  join  In  the  deed,  and  she  subse- 
quently refused  so  to  do. 

[£jd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  224-232;  Dec.  Dig.  {  12a*] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehurst,  Judge. 

Action  by  John  M.  Colquitt  against  E.  R. 
Fonda.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

D.  H.  Morrow,  of  Dallas,  and  John  Church, 
of  McKInney,  for  appeUant  H.  C.  Connor, 
of  Sulphur  Springs,  and  H.  B.  Thomas,  of 
Dallas,  for  appellee. 

TALBOT,  J.  This  suit  was  instituted  by 
appellee  to  recover  of  appellant  $500,  as  dam- 
ages for  breach  of  a  written  contract  to  pur- 
chase certain  lands.  The  contract  was  en- 
tered into  between  the  appellant  and  appel- 
lee on  March  10,  1013.  It  recites  that  the 
appellee  agrees  to  sell  to  the  appellant,  E.  R. 
Fonda,  and  wife  350  acres  of  land  situated 
In  Hopkins  county,  Tex.,  and  that  appellant 
agrees  to  purchase  said  land,  and  pay  there- 
for $14,850,  as  follows:  One  lot  and  residence 
in  block  2800  on  Ross  avenue,  number  of  resi- 
dence 2803,  at  the  price  of  |18,0(X),  appellee 
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to  assume  an  Incumbrance  tbereon  of  $6,000, 
and  appellant  to  assume  on  the  Hopkins 
coont7  land  $2,850.  The  said  contract  stip- 
ulates that  In  case  either  party  thereto  fails 
or  refuses  to  comply  therewith,  that  "the 
party  so  failing  shall  pay  to  the  other  party 
the  sum  of  $500 ;  which  sum  is  agreed  upon 
as  actual  damages  for  said  failure."  The 
said  property  agreed  to  be  conveyed  by  appel- 
lant as  consideration  for  his  purchase  of  ap- 
pellee's lands  was  the  homestead  of  appel- 
lant and  his  wife,  and  she  refused  to  sign  a 
deed  conveying  said  property  to  appellee,  and 
appellant  declared  to  appellee  or  to  his  agent 
"that  the  trade  was  oft."  The  evidence  is 
conflicting  as  to  whether  or  not  It  was  ex- 
pected or  intended,  at  the  time  the  contract 
was  signed  by  appellant  and  appellee,  that 
Mrs.  Fonda  should  sign  it,  but  it  is  sufficient 
to  sustain  the  conclusion  that  it  was  not  so 
intended.  A  trial  by  Jury  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for 
the  sum  of  $500,  and  Fonda  appealed. 

II]  We  would  not  be  warranted  In  holding 
that  the  verdict  and  Judgment  of  the  lower 
court  are  contrary  to  the  court's  charge,  and 
unsupported  by  the  evidence,  as  is  contended 
by  appellant  ITpon  the  issne  as  to  whether 
it  was  understood  and  intended,  at  the  time 
of  the  execution  of  the  written  contract  of 
sale  and  purchase,  that  Mrs.  Fonda  should 
sign  said  contract,  the  evidence,  as  before 
stated,  was  conflicting.  Appellee  testified: 
"When  the  contract  was  drawn,  I  asked  Mr. 
Fonda  if  his  wife  should  not  sign  it,  and  be 
said,  'No,'  it  was  not  necessary  for  her  to 
sign  it,  as  she  understood  the  proposition, 
and  had  agreed  to  sign  it,  but  that  she  would 
sign  the  deed,  and  that  there  would  be  no 
trouble  about  It  whatever.  I  did  not  know  it 
was  intended  that  Mrs.  Fonda  was  to  sign 
it  I  didn't  understand  that  It  was  necessary 
for  her  to  sign  the  contract.  After  Ck>l.  Fon- 
da had  signed  the  contract,  I  asked  him  If  it 
was  necessary  to  have  his  wife  sign  it,  and 
he  said  that  It  was  not  Nobody  requested 
the  defendant  to  take  the  contract  to  his  wife 
and  get  her  to  sign  it,  that  I  know  of.  I 
know  that  I  didn't  request  him  to  do  so,  and 
neither  did  my  brother."  D.  T.  Ciolquitt  tes- 
tified: "I  saw  the  defendant  sign  the  con- 
tract, and  I  asked  him  if  It  would  not  be 
better  for  his  wife  to  sign  the  contract  He 
said,  'No,'  that  it  was  not  necessary  for  Mrs. 
Fonda  to  sign  it  My  brother  (plaintiff)  sug- 
gested If  it  was  necessary  for  Mrs.  Fonda  to 
sign  the  contract  and  Col.  Fonda  said,  'No,' 
because  she  would  sign  the  deed  all  right 
Neither  my  brother  nor  I  asked  him  to  take 
the  contract  to  his  wife  and  ask  her  to  sign 
it  After  the  defendant  said  it  was  not  nec- 
essary for  his  wife  to  sign  the  contract  noth- 
ing was  said  about  taking  it  to  her  to  sign. 
*  •  *  The  contract  does  show  for  Itself 
that  the  wife  is  mentioned  as  one  of  the  par- 
ties to  the  contract  but  she  was  Intended  to 
be  erased,  and  it  was  never  erased  in  any  of 
the  copies  of  the  contract    We  forgot  to  take 


her  name  out  and  she  waa  not  mentioned  in 
the  contract  intentionally.  *  *  •  1  didn't 
expect  Mrs.  Fonda  to  sign  this  contract  when 
I  drew  it  and  reference  to  her  in  the  con- 
tract was  put  in  there  by  the  stenographer, 
and  should  not  have  been  put  In  there."  Mar- 
tha McFarland  testified:  "Mr.  Fonda  said  it 
was  not  necessary  for  his  wife  to  sign  the 
contract  Mr.  Jolm  (meaning  plaintiff)  ask- 
ed him  if  It  was  necessary  for  his  wife  to 
sign  it  *  *  *  and  Mr.  Fonda  said  it  waa 
not  necessary  for  her  to  sign  the  contract 
but  she  would  sign  the  deed;  and  she  un- 
derstood the  whole  thing.  He  said  she  would 
carry  out  the  contract" 

This  testimony,  as  we  understand  the  rec- 
ord, is  contradicted  alone  by  the  testimony  of 
the  appellant  and,  If  it  be  conceded  that 
appellee's  right  to  recover  turned  upon 
whether  or  not  it  was  intended  by  appellant 
and  appeUee;  when  the  contract  In  question 
was  signed,  that  Mrs.  Fonda  should  sign  it 
a  question  we  need  not  decide,  certainly  the 
evidence  quoted  is  amply  sufficient  to  bos- 
tain  the  jury's  finding  that  such  was  not  the 
intention. 

[2]  The  Constitution  of  this  state  declares 
that  the  owner,  If  a  married  man,  shall  not 
sell  the  homestead  without  the  consent  of  the 
wife  given  In  such  a  manner  as  may  be  pie- 
scribed  by  law,  and  our  statute  provides  that 
such  consent  shall  be  evidenced  by  the  wUe 
Joining  in  the  conveyance,  and  signing  her 
name  thereto,  and  also  by  her  separate  ac> 
knowledgment  thereof,  taken  and  certified  to 
before  the  proper  officer  and  in  the  mode 
pointed  out  The  form  given  for  this  ac- 
knowledgment requires  that  the  wife  shall 
be  examined  by  the  officer  privily  and  apart 
from  her  husband ;  that  the  instrument  shall 
be  fully  explained  to  her ;  that  she  acknowl- 
edge such  instrument  to  be  her  act  and  deed, 
and  declare  that  she  had  willingly  signed 
the  same  for  the  purposes  and  consideration 
therein  expressed,  and  that  she  did  not  wish 
to  retract  It  In  Jones  and  Wife  v.  Goff,  63 
Tex.  248,  it  is  held  that  the  homestead  can- 
not be  made  the  subject  of  an  executory  con- 
tract for  its  sale  by  the  husband  and  wife^ 
even  though  the  wife's  acknowledgment  of 
its  execution  may  be  taken  In  the  manner 
prescribed  by  law  for  its  actual  conveyance 
by  deed;  that  up  to  the  last  moment  before 
the  title  lULSses,  the  married  woman  may,  by 
retracting  what  she  contemplated  doing,  re- 
tain it  and  hence  that  essential  element  in 
the  conveyance  of  the  homestead — ^namely, 
the  right  of  the  wife  to  retract— Is  wanting 
in  an  executory  contract  to  convey,  and, 
where  she  refuses  to  carry  out  such  contract 
it  is  beyond  the  power  of  the  court  to  sup- 
ply that  essential  element  So,  had  Mrs. 
Fonda  signed  and  acknowledged  the  contract 
made  the  basis  of  this  suit  in  the  manner  re- 
quired in  case  of  its  conveyance  by  deed,  and 
thereafter  refused  to  convey,  she  conld  not 
have  been  compelled  by  law  to  do  so  because 
at  the  execution  of  the  contract    But  tt 
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geems  to  be  well  settled  that;  wblle  a  bond  or 
contract  executed  by  the  husband  alone  to 
convey  the  homestead  could  not  be  enforced 
against  the  wife  In  an  action  for  spedflc  i)er- 
formance,  yet  it  would  not  be  an  unlawful 
undertaking,  and  an  action  would  lie  for 
damages  against  the  husband  for  Its  breach. 
Brewer  t.  Wall,  23  Tex.  589,  76  Am.  Dec  76; 
Gross  ▼.  Everts,  28  Tex.  624 ;  GofT  v.  Jonns, 
70  Tex.  577,  8  S.  W.  525,  8  Am.  St  Rep.  619 ; 
Erebs  v.  Popp,  42  Tex.  Civ.  App.  346,  94  S. 
W.  115.  There  Is  no  evidence  pointed  out  or 
discovered  by  us  in  the  record  that  tends  to 
show  that,  at  the  time  of  the  execution  of 
the  contract  involved  in  this  case,  appel- 
lant's wife  would  not  Join  in  a  deed  convey- 
ing the  property  mentioned  in  said  contract 
On  the  contrary,  the  evidence  shows  that  ap- 
irallee  was  assured  by  appellant  that  his  wife 
was  willing  to  make  the  trade  and  would 
Join  in  the  deed. 

There  was  no  error  In  refusing  the  special 
charge  asked  by  appellant  and  made  the 
basis  of  his  third  assignment  of  error.  This 
charge,  in  so  far  aa  It  was  correct  and  ap- 
plicable to  the  facts  of  the  case,  was  suffi- 
ciently covered  by  the  court's  main  charge. 

We  have  found  no  reversible  error,  and  the 
Judgment  Is  affirmed. 


STATE  FAIB  OF  TEXAS  ▼.  OOWABT. 
(Na  1279.) 

(Court  of  Civil  Appeali  of  Texas.    Tezarkana. 
March  30,  1914.     Rehearing  De- 
nied April  16,  1914.) 

L  Appbai.  and  Bbbob  (|  778*)— Fujho  ov 

Bbibfs— DisiassAi,. 

Where  appellant  did  not  file  his  briefs  in 
accordance  with  Rev.  St  1911,  art  2115,  and 
role  89  for  the  Courts  of  Civil  Appeals  (142  S. 
W.  xiii),  serving  the  brief  on  appellee  only  nine 
days  before  the  time  for  sabmisaion,  and  ap- 
peUee  was  nnable  to  prepare  a  brief  owing  to 
the  shortness  of  the  time,  appellant's  api)eal  will 
be  dismissed,  where  the  only  excuse  was  lack 
of  time  on  the  part  of  his  connael  because  of  oth- 
er bnaineaa,  for  an  appellee  is  not  onlv  entitled 
to  20  days  in  which  to  prepare  his  brief,  but 
to  have  Uie  caae  disposed  of  on  the  day  set  for 
■ubmiasion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jg  3104,  3108-3110;  Dec. 
Dig.  i  773.*] 

2.    STIPtTLATIONB    (|    19*)— EnFOBCEIMHT. 

Under  rnle  46  for  Conrta  of  Civil  Appeals 
(142  8.  W.  xv),  requiring  all  atipulationa  waiv- 
ing any  of  the  requirements  for  the  preparation 
of  an  appeal  to  be  in  writing,  signed  by  the  par- 
ties or  their  counsel,  an  appellant  who  failed  to 
file  his  briefs  within  the  time  required  cannot 
where  there  was  disagreement  aa  to  its  terma, 
take  advantage  of  an  oral  stipulation  waiving 
the  rules  for  the  filing  of  briefs. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  S|  55-63 ;  Dec  Dig.  1 19.»] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  between  J.  T.  Cowart  and  the  State 
Fair  of  Texas.  From  a  Judgment  for  the 
former,  the  latter  appeals.    Appeal  dlBmissed. 


X  3.  Eckford,  B.  O.  Watson,  and  George 
Wright  all  of  Dallas,  for  appellant  3,  6. 
Warren,  of  Houston,  for  appellee. 

WIIiLSON,  C.  J.  We  think  the  motion  to 
dismiss  the  appeal  because  of  the  failure  of 
appellant  to  comply  with  the  law  (article 
2115,  R.  S.  1911)  and  the  rules  (rule  30  for 
the  government  of  Courts  of  C!lvll  Appeals 
[142  S.  W.  ziil])  with  reference  to  the  filing  of 
briefs  must  be  sustained. 

[1]  The  record  was  filed  in  the  Court  of 
cavil  Appeals  for  the  Fifth  District  on  Au- 
gust 19,  1018.  The  cause  was  transferred  to 
this  court  by  an  order  of  that  court  made 
February  10,  1914,  and  the  record  was  filed 
here  February  14, 1914.  Thereaf terwards,  by 
an  order  made  February  19,  1914,  the  cause 
was  set  down  for  submlBsion  on  March  6, 
1914.  It  seems  a  copy  of  appellant's  brief 
was  never  filed  in  the  court  below,  and  copies 
of  same  were  not  filed  here,  and  a  copy  was 
not  delivered  to  appellee  until  February  24, 
1914.  The  brief  filed  by  appellant,  as  stated, 
contains  93  pages  of  printed  matter,  present- 
ing 84  assignments  of  error.  It  appears  from 
apiielle^'s  motion  that  his  counsel  were  un- 
able to  prepare  and  file  a  brief  on  his  be- 
half within  the  nine  days  elapsing  between 
the  time  the  copy  of  appellant's  brief  was  de- 
livered to  him  and  the  time  the  cause  was 
set  down  for  submission.  So  it  appears  that 
If  the  motion  should  be  overruled  and  the 
cause  should  be  disposed  of  on  the  submis- 
sion taken  thereof,  appellee  will  be  deprived  of 
a  right  the  law  confers  on  him  to  file  a  brief 
in  reply  to  that  filed  by  appellant ;  or,  if  the 
submission  of  the  cause  should  be  set  aside 
and  it  should  be  set  down  for  submission  on 
another  day,  he  will  be  deprived  of  a  right 
the  law  confers  on  him  to  have  the  cause  dis- 
posed of  when  reached  tn  its  order  by  this 
court  The  excuse  urged  by  appellant  for 
not  sooner  filing  its  briefs  in  the  appellate 
court  is  lack  of  time  on  the  part  of  its  coun- 
sel to  prepare  same  because  of  other  busi- 
ness engagements.  The  teccnse  clearly  is 
not  sufficient,  and  unless  It  should  be  said 
that  appellee  was  in  the  attitude  of  having 
waived  the  filing  of  the  briefs  before  the 
time  they  were  filed,  there  Is  no  doubt  the 
appeal  should  be  dismissed;  for  In  the  ab- 
sence of  such  a  waiver,  appellee  was  entitled 
to  20  days  after  he  was  notified  of  the  filing, 
in  the  court  below,  of  a  copy  of  appellant's 
brief,  and  before  the  submission  of  the  cause 
in  this  court.  In  which  to  prepare  and  file 
briefs  here,  whereas  only  9  days  Intervened 
between  the  time  a  copy  of  appellant's  brfef 
was  delivered  to  him  and  the  time  the  cause 
was  set  down  for  submission. 

[2]  In  his  motion  appellee  says  his  coun- 
sel verbally  "waived  the  filing  of  briefs  in 
the  lower  court,  and  agreed  that  appellant 
might  file  Its  briefs  at  any  time  before  Jan- 
uary 1,  1914,  provided  it  was  presented  to 
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counsel  for  appellee  SO  days  before  tbe  Bab- 
mission  day."  In  its  reply  to  the  motion  ap- 
pellant says  tbat  it  was  agreed  between  Its 
counsel  and  counsel  for  appellee,  "wblle  dis- 
cussing tbe  statement  of  facts,"  "that  the 
filing  of  briefs  in  the  lower  court  would  be 
waived.  At  this  time,  which  was  in  July, 
1913,  appellant's  counsel  knew  that  it  would 
be  impossible  for  blm  to  work  on  tbe  briefs 
before  December,  and  so  stated  to  appellee's 
counsel.  Appellant's  counsel  does  not  un- 
derstand the  agreement  to  be  that  Its  briefs 
were  to  be  filed  by  January  1st,  but  informa- 
tion was  then  given  appellee's  counsel  that 
be  could  not  get  to  It  before  that  time." 
Rule  46  for  the  government  of  Courts  of  Civ- 
il Appeals  (142  S.  W.  xv)  requires  "all  agree- 
ments of  parties  or  their  counsel  relating 
either  to  the  merits  or  conduct  of  the  case 
In  the  court,  or  In  reference  to  a  waiver  of 
any  of  tbe  requirements  prescribed  by  the 
rales,  looking  to  the  proper  preparation  of  an 
appeal  or  writ  of  error  for  submission,"  to 
be  In  writing,  "signed  by  tbe  parties  or 
their  counsel."  It  will  be  noted  that,  ac- 
cording to  appellee's  contention,  the  verbal 
agreement  on  bis  part  to  waive  the  filing  by 
appellant  of  a  copy  of  Its  brief  in  the  trial 
court  as  required  by  law  was  on  the  condi- 
tion that  the  brief  be  filed  in  the  appellate 
court  before  January  1,  ldl4,  and  that  his 
counsel  be  furnished  with  a  copy  of  same  'M 
days  before  tbe  day  on  which  the  cause  was 
set  down  for  submission ;  while,  according  to 
appellant's  contention,  tbe  waiver  was  ab- 
solute. If  tbe  agreement  was  as  appeUee 
states  It,  were  it  la  writing  and  therefore 
enforceable  by  tbls  court.  It  could  enforce  It 
and  preserve  to  appellee  all  his  rights  In  no 
other  way  than  by  strlldng  the  briefs  from 
the  filea  But,  as  before  stated,  appellant 
says  the  agreement  was  not  as  appeUee 
states  It,  but  was  a  waiver  without  condition 
as  to  the  time  of  filing  tbe  briefs  here.  In 
this  attitude  of  tbe  matter,  the  agreement 
being  a  verbal  one,  we  are  not  called  upon 
to  determine  Its  terms.  Tbe  course  we 
should  pursue,  in  the  face  of  tbe  dispute  as 
to  what  the  agreement  was,  is  to  Ignore  It 
altogether  and  dispose  of  tbe  motion  as  It 
should  be  disposed  of  In  tbe  absence  of  an 
agreement  Manowlte  ▼.  Oaenslen,  142  S.  W. 
963. 

Tbe  conclnslon  reached  by  ns  that,  on  the 
facts  stated,  the  law  and  the  rules  require 
tbat  the  motion  should  be  sustained  la  sup- 
ported by  tbe  following,  among  other  author- 
ities that  might  be  cited:  Krisch  v.  Rlcbter, 
i25  S.  W.  935 ;  American  Warehouse  Co.  v. 
Hamblen,  146  S.  W.  1006;  Tel.  Co.  v.  White, 
140  S.  W.  125;  Ry.  CJo.  ▼.  Martin,  182  S. 
W.  834;  Hamilton  v.  McLane,  147  S.  W. 
284;  Hunt  v.  Glasscock,  27  Tex.  Civ.  App. 
322,  65  S.  W.  209;  and  Dodd  v.  Presley,  81 
S.  W.  811. 

The  appeal  Is  dismissed. 


MEMORANDUM  DECISIONS 


BIANN  V.  STATE.    ((3ourt  of  Criminal  Ap- 

geals  of  Texas.  April  1,  1914.)  Appeal  from 
tistrict  Court,  Hill  County ;  Horton  B.  Porter, 
Judge.  W.  A.  Mann  was  convicted  of  pursoing 
the  business  and  occujiiation  of  selling  intoxicat- 
ing liquors  in  prohibition  territory,  and  he  ap- 
peals. Affirmed.  C.  B.  lAoe,  AssL  Atty.  Gen., 
lor  the  State. 

HARPER,  J.  Appellant  was  prosecuted  and 
convicted  of  pursuing  the  business  and  occupa- 
tion of  selling  intoxicating  liquors  in  prohibition 
territory.  The  record  before  us  contains  nei- 
ther a  statement  of  facts  nor  an^  bills  of  excep- 
tion. The  motion  for  a  new  trial  alleges  some 
matters  which,  if  properly  supported  by  affida- 
vits, might  present  questions  for  review;  bat, 
in  the  absence  of  any  supporting  affidavits,  no 
evidence  of  any  character  aocompanying  the 
record,  the  Judgment  must  be  amimed.  Ilie 
judgment  is  affirmed. 


SIMS  ▼.  STATE.  (Ooart  6f  Criminal  Ap- 
peals of  Texas.  April  1,  1814J  Appeal  from 
Tarrant  County  Court ;  Jesse  M.  Brown,  Judge. 
Luther  Sims  was  convicted  of  misdemeanor, 
and  he  appeals.  Affirmed.  O.  E.  lAne,  Asst. 
Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  From  a  judgment  oonvicting 
him  of  a  misdemeanor,  appellant  gave  notice  of 
appeal.  He,  however,  has  not  completed  the 
record,  for  therein  is  no  statement  of  facts; 
nor  does  the  record  contain  any  bills  of  ex- 
ception. Under  such  circumstances,  the  judg- 
ment must  be  affirmed. 


SINGER  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  April  1.  1914L)  Appeal  flx>m 
Tarrant  County  Court ;  Jesse  M.  Brown,  Judge. 
Abe  Singer,  alias  Joe  Burke,  was  convict^  of  a 
misdemeanor,  and  he  appeals.  Affirmed.  O.  K. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of  a 
misdemeanor,  and  nis  punishment  assessed  at 
a  fine  of  $25.  The  case  was  tried  by  the  court; 
a  jury  having  been  waived.  No  statement  of 
facts  nor  any  bill  of  exceptions  accompany  the 
record,  and  under  such  circumstances  no  ques- 
tion is  presented  for  review.  The  judgment  is 
affirmed. 


SMITH  V.  STATE.     (Court  of  Criminal  Ap- 

Seals  of  Texaa  April  1,  1914.)  Appeal  from 
obnson  County  Court;  J.  B.  Haynes,  Judge. 
Bud  Smith  was  convicted  of  violating  the  pro- 
hibition law,  and  he  appeals.  Affirmed.  C  E. 
Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
violating  the  prohibition  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days'  im- 
prisonment in  the  county  jail.  A  jury  was 
waived,  and  the  issues  submitted  to  the  court. 
The  defendant  admits  that  the  prosecnting  wit- 
ness, J.  W.  Peters,  approached  him  and  stated 
he  wanted  some  whisky.  Appellant  says  be 
told  Peters  he  had  no  whisky,  but  thought  he 
could  get  him  some;  that  be  went  and  purchas- 
ed the  whisky  from  one  Pettigrew,  who  is  now 
a  refugee  from  justice.  This  explanation,  if 
true,  would  show  that  he  was  merely  acting  as 
agent  for  Peters;  but  the  court  did  not  ap- 
parently believe  ii  and  the  testimony  -of  Peter* 
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snpporta  the  jadgment    The  judgment  is  af- 
firmed. 


BASS  et  aL  ▼.  MARSH.  (Court  of  GiyU  Ap- 
peals of  Texas.  Texarkana.  March  10,  1914. 
Rehearing  Denied  March  26,  1914.)  Appeal 
from  District  Court,  Smith  County;  R.  W. 
Simpson,  Judge.  Action  bj  W.  H.  Marsh 
against  H.  F.  Bass  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL  Affirmed.  Las- 
seter  &  McIIwaine  and  N.  A.  Gentry,  all  of 
Tyler,  and  F.  B.  Martin,  of  Longview,  for  ap- 
pdlants.  Marsh  &  McIIwaine,  of  Tyler,  for 
appellee. 

HODGES,  J.  The  appellee  institnted  this 
snit  against  the  appellants  to  recover  a  tract 
of  110  acres  of  land,  described  as  a  portion 
of  survey  No.  1170,  patented  to  him  November 
26,  1912.  In  their  answer  the  appellants  claim- 
ed the  land  sued  for  as  a  part  of  the  Dial  sur- 
vey, patented  in  1857.  It  appears  from  the 
plat  attached  to  the  statement  of  facts  that 
the  Dial  survey  is  a  long,  narrow  strip  forming 
the  base  and  perpendicular  of  a  right-angled 
triangle.  That  portion  of  the  tract  involved  in 
this  suit  lies  next  to  the  east  boundary  line 
of  Smith  county,  that  line  being  the  east  bound- 
ary line  of  the  ■nrvey.  West  of  the  Dial  sur- 
vey, 363  varas  distant,  is  the  east  boundary 
line  of  a  large  tract  called  the  Barnes  Clark 
survey,  patented  in  1848.  It  is  contended  by 
the  appellants  that  the  field  notes  of  the  Dial 
survey  cover  all  of  the  territory  between  the 
county  line  and  the  Barnes  Clark  survey.  The 
case  was  tried  before  the  court  without  a  jury, 
and  a  verdict  rendered  in  favor  of  the  appellee. 
The  only  question  presented  in,  this  appeal  is 
whether  the  facts  supported  the  judgment  ren- 
dered. The  court  filed  the  following  findings  of 
fact  and  conclusions  of  law,  which  we  adopt: 

"(1)  That  on  November  4,  1848,  the  state 
patented  to  Barnes  Clark  one  league  and  labor 
of  land.  (2)  That  the  east  boundary  line  of 
the  dark  survey  is  well  marked,  and  the  north- 
east comer  thereof  established,  and  not  con- 
tradicted hy  either  plaintiff  or  defendants.  (S) 
That  on  October  27,  1857,  the  state  patented 
to  I.  Dial  a  tract  of  land  beginning  at  the 
northeast  comer  of  James  Cambum,  on  the 
west  line  of  Rusk  county;  thence  north  3,744 
varas  on  said  line,  from  which  a  black  jack  8 
inches  in  diameter  bears  S.  60°  E.  5.6  varas, 
and  another  10  inches  in  diameter  bears  N.  17 
B.  9.6  varas ;  thence  west  154  varas  a  post  on 
the  east  line  of  the  Barnes  Clark  league,  from 
which  a  black  Jack  12  inches  in  diameter  bears 
N.  77°  E.  1  vara,  and  another  10  inches  in 
diameter  bears  S.  20°  E.  17  varas;  thence 
south  3,744  varas  on  said  line,  crossing  Wild's 
creek  at  3,037,  to  the  southeast  comer  of  said 
league,  on  the  north  line  of  Camburn  survey. 
(4)  That  the  I.  Dial  survey  was  actually  run 
on  the  ground.  (5)  That  the  distance  between 
the  west  boundary  line  of  Rusk  county,  which 
is  the  east  boundary  line  of  I.  Dial,  and  the 
east  boundary  line  of  the  Bames  Clark  league, 
is  363  varas.  (6)  That  the  surveyor  who  ran 
out  the  I.  Dial  land,  while  he  called  for  the 
east  boundary  line  of  the  Barnes  Clark,  did 
not  in  fact  go  to  said  east  boundary  line,  but 
stopped  206  varas  short  of  it,  evidently  be- 
ing mistaken  as  to  the  true  location  of  said 
east  boundary  line  of  the  Clark,  and  ran  south 
from  a  point  206  varas  east  of  the  east  bound- 
ary line  of  said  Clark  for  the  west  boundary 
line  of  the  Dial.  (8)  That  the  state  of  Texas 
patented  to  W.  H.  Marsh  the  strip  of  land  in 
controversy,  together  with  other  land  not  in 
suit,  on  November  26,  1912.    I  hereto  attach  a 


plat  of  the  Marsh  survey,  as  well  as  snrround- 
ing  surveys,  for  reference. 

"Conclusions  of  Law.  Upon  foregoing  con- 
clusions of  fact,  I  find  the  land  in  controversy 
was  not  included  in  the  patent  to  I.  Dial,  and 
was  public  land,  and  belonged  to  the  state  of 
Texas  prior  to  November  26,  1912,  and  was 
subject  to  patent  on  said  date,  and  that,  be- 
longing to  the  state,  limitations  did  not  begin 
to  run  in  plaintiiTs  favor  until  November  26, 
1912.  I  therefore  adjudge  the  land  to  plain- 
tiff." 

It  would  serve  no  useful  purpose  for  us  to 
discuss  in  detail  the  facts  upon  which  the  court 
based  his  findings  and  conclusions.  We  have 
carefully  examined  the  record,  and  think  there 
is  ample  support  for  the  judgment  rendered; 
and  it  is  accordingly  affirmed. 


HAYES  et  al.  v.  ROBINSON  BROS.    (Court 

of  Civil  Appeals  of  Texas.  Amarillo.  March 
28,  1914.)  Appeal  from  Lubbock  County  Court ; 
E.  R.  Haynes,  Judge.  Action  between  C.  C. 
Eaycs  and  others  and  Robinson  Bros.  From  a 
judgment  in  favor  of  the  latter,  the  former  ap- 
peal. Affirmed.  W.  D.  Benson  and  Bean  & 
Klett,  all  of  Lubbock,  for  appellants.  Jas.  R. 
Robinson  and  Roscoe  Wilson,  both  of  Lubbock, 
for  appellees. 
HALL,  J.    Affirmed. 


QtJANAH,  A.  &  P.  RT.  CO.  T.  STONE. 
(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
March  14,  1014.  Rehearing  Denied  April  11, 
19140  Appeal  from  Hardeman  County  Court; 
W.  S.  Bamster,  Judge.  Action  by  C.  H.  Stone 
against  the  Qnanah,  Acme  &  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed.  Fires,  Decker  &  Clarke, 
of  Quanah,  for  appellant  J.  C.  Marshall  and 
W.  H.  Ratlifif,  both  of  Quanah,  for  appellee. 

HALL,  J.    Affirmed. 


TEXAS.  G.  &  N.  BY.  CO.  et  al.  ▼.  HUD 
GINS.  (Court  of  Civil  Appeals  of  Texas.  El 
Paso.  March  12,  1914.  Rehearing  Denied 
April  2,  1914.)  Appeal  from  Midland  County 
Court;  J.  H.  Knowles,  Judge.  Action  by  J. 
W.  Hudgins  against  the  Texas,  Gulf  &  North- 
em  Railway  Company  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal.  Re- 
formed and  affirmed.  See,  also,  165  8.  W.  62. 
A.  S.  'Rollins,  of  Amarillo,  for  appellants. 
Chas.  Gibbs,  J.  M  Caldwell,  and  Earl  Ander^ 
son,  all  of  Midland,  and  S.  P.  Weisiger  of  Bl 
Paso,  for  appellee. 

PER  CURIAM.    Reformed  and  affirmed. 


TEXAS,  G.  ft  N,  BY.  CO.  y.  SWART  et  al. 
(Court  of  (Tivil  Appeals  of  Texas.  El  Paso. 
March  12,  1014.  Rehearing  Denied  AprU  2, 
1914.)  Appeal  from  Midland  County  Court; 
J.  H.  Knowles,  Judge.  Action  by  B.  W.  Swart 
against  the  Texas,  Gulf  &  Northern  Railway 
Company  and  others.  B^om  a  judgment  for 
plaintiff,  the  defendant  named  appeals.  Re- 
formed and  affirmed.  See,  also,  165  S.  W.  62. 
A.  S.  Rollins,  of  Amarillo,  for  appellapt.  Chas. 
Gibbs,  J.  M.  CaldweU,_and  Earl  Anderson,  all 
of  Midland,  and  S.  P.  Weisiger,  of  El  Paso,  for 
appellee. 

PER  CURIAM.    Reformed  and  affirmed. 
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ABANDONMENT. 

See  Criminal  Law,  |8  861,  666,  829;  Dedica- 
tion, §  65;  Deeds,  f  175;  Homestead,  {§  145, 
162,167;  Husband  and  Wife,  8  313;  Specific 
Performance,  i  123. 

1 2  (Mo.)  AlMmdonment  ia  the  conjoined  ac- 
tion of  an  intention  to  abandon  and  the  external 
act  by  which  the  intention  is  carried  into  effect. 
— Pocoke  T.  Peterson,  166  8.  W.  1017. 

ABATEMENT. 

See  Wills,  f  808. 

ABATEMENT  AND  REVIVAL 

See  Judgment,  |  248. 

n.   AirOTHER   ACTION  PENDIIfO. 

§5  (Mo.)  That  jadgment  debtors  filed  In  the 
action  a  motion  to  quash  an  execution  and 
cancel  a  sheriff's  sale  and  deed  was  not  ground 
for  a  plea  in  abatement  of  "other  action  pend- 
ing" in  a  suit  by  the  debtors  against  the  credi- 
tor for  similar  relief. — I'ocoke  v.  Peterson,  165 
S.  W.  1017. 

§  8  (Mo.)  The  rale  that  pendency  of  one  ac- 
tion is  a  bar  to  the  continuance  of  another  does 
not  apply  where  the  cause  of  action  is  not  the 
same  in  its  entirety  in  both,  bat  the  relief 
sought  in  one  is  broader  than  in  the  other. — 
Pocoke  V.  Peterson.  165  S.  W.  1017. 

V.  DEATH  OF  PAKTT  AKD  BEVXVAI. 

OF  ACTION. 

(B)   Coatlnaanee  or  RerlTal  of  AetloB. 

J  77  (Mo.)  On  the  revival  of  a  cause  of  ac- 
tion the  order  becomes  a  part  of  the  record 
proper,  and  the  style  is  changed  to  show  the 
names  of  the  new  plaintiff.— Halasy  v.  Halasy, 
165   S.   W.  1012. 

Defendant,  after  the  revival  of  a  cause  of  ac- 
tion, having  iiled  new  pleadings  in  the  substi- 
tuted style  of  the  case,  held  not  entitled  to 
complain  of  plaintiff's  omission  to  interline  the 
names  of  the  new  parties  in  the  caption  of  the 
old  petition. — Id. 

ABORTION. 

See  Criminal  Law,  {{  607,  506. 

i  I  (Tex.Cr.App.)  Fingers  inserted  into  the 
privates  and  womb  of  a  pregnant  female  held 
to  constitute  an  "instrument"  within  the  statute 
prohibiting  an  abortion  by  means  of  an  instm- 
ment.— Shaw  v.  State.  165  S.  W.  930. 

S  9  (Tex.Cr.App.)  It  was  not  error  to  permit 

Srosecutrix  to  state  tliat  B.,  who  carried  her  to 
efendant  and  made  the  arrangements  for  the 
operation,  was  the  auttior  of  her  ruin  and  the 
father  of  her  child.— Shaw  v.  State,  166  S.  W. 
«30. 

i  1 1  (Tex.Cr.App.)  Evidence  hOd  to  Bufficient- 
ly  identify  defendant  as  the  person  to  whom 
prosecutrix  was  carried  at  the  time  the  abor- 
tion was   alleged    to   have  been   committed,   to 


justify  the  admission  of  prosecutrix's  testimony, 
—Shaw  v.  State,  166  S.  W.  930. 

ABSTRACTS. 

See  Appeal  and  Brror,  ||  681-686,  682,  689, 
939 

■     ACCEPTANCE. 

See  Insurance,  {  130. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCOMPLICES. 

See  Criminal  Law,  »  607-511,  742;  Intoxi- 
cating Liquors,  {  167. 

ACCORD  AND  SATISFACTION. 

See  Novation;    Payment 

;  1 1  (Tex.Civ.App.)  Where  plaintiff^  sold 
wheat  to  defendant,  and  there  was  no  contro- 
versy as  to  the  amount  due,  the  sending  by  him 
to  them  of  a  check  of  another  for  a  less  amount, 
though  indorsed  as  balance  thereon,  and  their 
acceptance  thereof,  does  not  defeat  their  claim 
for  the  balance. — Johnson  v.  Hoover  &  Lyons, 
165  S.  W.  900. 

ACCOUNT. 

See  Guardian  and  Ward,  8S  163,  173,  176; 
Limitation  of  Actions,  !  19 ;  Mechanics'  Liens, 
8  128;    Pleading,  i  330. 

ACCOUNT,  ACTION  ON. 

See  Pleading,  {  880. 

ACKNOWLEDGMENT. 

See  Assignments,  {  70. 

II.  TAKING  AND  CERTIFICATE. 

S  16  (Mo.)  Since,  under  Laws  1862-^,  p.  24^ 
Laws  1850-51,  p.  90,  art.  3  {  6,  the  mayor  of 
Kansas  City  was  empowered  to  take  acknowl- 
edgments of  deeds,  and  certify  the  same  under 
the  seal  of  the  city,  and  was  given  the  same 
power  as  the  mayor  of  St.  Joseph  so  as  to  make 
him  ex  officio  a  justice  of  the  peace,  he  was  au- 
thorized on  May  14,  1857,  under  Rev.  St.  1856, 
c.  32,  |§  17,  18,  to  acknowledge  a  deed  as  jus- 
tice of  the  peace. — Rivard  v.  Missouri  Pac. 
Ry.  Co.,  165  S.  W.  763. 

{ 33  (Mo.)  A'V  here  an  acknowledgment  of  a 
deed  executed  by  a  married  woman  and  her  hus- 
band on  May  14,  1857,  before  the  mayor  of 
Kansas  City,  was  otherwise  sufficient  and  in 
proper  form,  the  fact  that  the  certificate  recited 
that  it  was  under  the  "private  seal"  of  the  ac- 
knowledging officer,  because  no  public  seal  had 
been  furnished  him,  would  not  make  it  ineffec- 
tual as  between  the  parties.— Rivard  v.  Mi*> 
Bouri  Pac  Ry.  Co.,  166  S.  W.  763. 
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g37  (Mo.)  A  certificate  of  acknowled^ent,to 
deed  by  a  husband  and  wife  to  land  in  which 
the  husband  had  or  claimed  some  interest  and 
wife  owned  an  undivided  interest  ia  fee  held  to 
conform  to  Gen.  St.  1865,  c.  109,  $  14.— Haaser 
T.  Murray,  165  S.  W.  376. 

ACTION. 

Se«  Abatement  and  Revival. 

H.   NATURE    AND    FOBM. 

{25  (Tez.Civ.App.)  There  is  no  distinction 
between  law  and  equity  in  Texas,  and  the  courts 
in  the  same  suit  will  administer  whatever  rem- 
edy a  litigant  is  entitled  to. — Georgetown  Mer- 
cantile Co.  v.  First    Nat  Bank,  165  S.  W.  73. 

nZ.  JOINDER,   SPUTTING,   OONSOU- 
DATION,  AND  SEVERANCE. 

g  38  (Ky.)  An  original  petition  alleging  negli- 
gent delay  of  a  telegraph  company  in  delivering 
a  death  message,  and  an  amended  petition,  al- 
leging further  negligence  in  misinforming  plain- 
tiff of  the  time  of  the  funeral,  held  not  incon- 
sistent, in  violation  of  Civ.  Code  Prac.  §  113, 
subsec.  4,  but  they  state  only  one  cause  of  ac- 
tion tor  negligence. — Western  Union  Telegraph 
Co.  V.  Reed,  165  S.  W.  656. 

(38  (Mo.App.)  Three  counts  of  a  petition  by 
a  plaintiff  to  recover  for  the  purchase  price  of 
a  car  load  of  pears,  the  bill  of  lading  for  which 
was  made  to  plaintiff's  order,  all  of  which 
counts  alleged  the  existence  of  a  custom  per- 
mitting such  bill  of  lading,  held  to  state  in 
legal  effect  the  same  cause  of  action  depending 
upon  the  existence  of  the  custom. — Austin  & 
Rowley  Cold  Storage  Co.  v.  Peycke  Bros.  Com- 
mission Co.,  165  S.  W.  1102. 

f  47  (Mo.App.)  A  plaintiff  should  not  in  one 
petition  join  two  counts,  one  ex  contractu  for 
breach  of  warranty  and  the  other  ex  delicto  for 
fraud  and  deceit  in  the  sale. — Pridemore  v.  Fife, 
165  S.  W.  1155. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Courts,  H  89-96. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Shipping. 

ADMISSIONS. 

See  Evidence,  U  244,  263. 

ADULTERATION. 


See  Food. 


ADULTERY. 


See  Bi^my ;  Criminal  Law,  {§  450,  829 ;  For- 
nication. 

I  14  (Tex.  Or.  App.)  Evidence,  on  a  trial  for 
adultery,  held  insufficient  to  sustain  a  verdict 
of  guilty.— Koger  v.  State,  165  S.  W.  577. 

ADVERSE  POSSESSION. 

See  Easements;  Life  Estates,  J  8;  Public 
Lands,  f  92;  (Quieting  Title;  Remainders,  g 
17. 

I.  NATURE   AND   REQUISITES. 
(C)   TIalble   umA  Notorious  Poaaeaalon. 

{SI  (Tex.Civ.App.)  The  actual  possession  of 

15  or  20  acres  oi  a  160-acre  tract  cannot  as  a 
matter  of  law,  be  held  insufScient  to  give  no- 
tice to  the  owner  of  the  160  acres  that  the  per- 


son in  possession  was  claiming  m  part  of  it, 
though  the  latter  supposed  when  he  first  went 
upon  the  land  that  it  was  vacant  public  land, 
where  he  continued  to  claim  the  land  after 
learning  that  it  was  not.— Fielder  y.  Houston 
Oil  Co.  of  Texas,  165  S.  W.  4a 

(F)   Hostile   Character   of  PoeaeaBloa. 

{ 60  (Ark.)  Where  a  party  in  possession  of 
land  wrote  to  another  acknowledging  that  he 
was  the  owner  of  the  land,  the  possession  was 
not  adverse,  not  being  of  a  hostile  character. 
— Vlttitow  V.  Burnett,  165  8.  W.  625. 

{ 65  (Ky.)  Where  one  claims  land  under  a 
mistaken  belief  as  to  the  true  boundary  line,  his 
holding  is  not  adverse  if  he  concedes  that  there 
may  be  a  mistake,  and  intends  only  to  claim 
wliat  land  belongs  to  him,  but  it  is  adverse  if 
he  does  not  concede  that  there  is  a  mi8take,r' 
and  evinces  an  intention  to  hold  tlie  land  with- 
in his  boundaries  at  all  events. — ^Turner  v.  Mor- 
gan, 165  S.  W.  684. 

Where  defendant  claimed  land  in  controversy 
up  to  a  mistaken  boundary  line,  claiming  that 
his  deed  covered  the  land  to  the  fence,  and  did 
not  recognize  any  right  therein  in  another,  his 
holding  was  adverse. — Id. 

AFFIDAVITS. 

See  Appeal  and  Error,  g  715 :  Criminal  Law,  | 
958;  Evidence,  i  366;  Mechanics'  Liens,  I 
157 :    New  Trial,  f  150. 

g  S  (Tez.Cr.App.)  Affidavits  accompanying  tc 
motion  for  new  trial  may  not  be  sworn  to  before 
defendant's  counsel.- Burnett  t.  State.  165  S. 
W.  581. 

AGE. 

See  Witnesses,  gg  40,  45,  79. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

g  15  (Ark.)  In  an  action  to  enforce  a  laborer's 
lien  on  a  crop  grown  by  defendant's  tenants, 
whether  defendant's  account  for  rents  and  sup- 
plies was  sufficient  to  absorb  the  price  of  the 
crop  without  leaving  sufficient  to  pay  plaintiff 
held  for  the  jury.— Brinkley  Land  &  Improve- 
ment Co.  V.  Mummel,  165  S.  W.  635. 

ALIMONY. 

See  Divorce,  gg  276,  280,  331. 


ALLEYS. 

See  Dedication. 

ALTERATION  OF  INSTRUMENTS. 

See  Principal  and  Surety,  g  99. 

{ 8  (Tex.CiT.App.)  A  change  of  a  purported 
indorsement  on  the  back  of  a  note,  originally 
indorsed  thereon  without  authority,  would  not 
be  an  alteration  of  a  contract— Roberds  v.  Lan- 
ey,  165  S.  W.  114. 

g  25  (Tex.Civ.App.)  In  an  action  by  the  payee- 
of  a  note  against  the  maker  and  surety,  in 
which  the  surety  claimed  discharge  by  an  ex- 
tension of  the  note,  plaintiff  need  not  plead  the 
real  conditions  as  to  indorsement  of  an  exten- 
sion, so  as  to  make  it  unavailable,  but  could  ex- 
plain the  apparent  alterations  therein  when  he 
put  the  note  in  evidence. — Roberda  t.  Iiaaey. 
165  S.  W.  114. 

AMBIGUITIES. 

See  Wills,  g  488.  r"  T 
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AMENDMENT. 

See  Appeal  and  Error,  J  681;    Indictment  and 
InformaUon,  {  169;   Pleading,  g  236. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  §f  51.  66 ;    Courts,   { 
231;   Justices  of  the  Peace,  §  44. 

ANIMALS. 


■ways,  §8  181,  184 ;  Justices  of  the  Peace,  8 
68 ;  Railroads,  ii  415-446 ;  Receiving  Stolen 
Goods,  I  8. 

ANSWER. 

See  Pleading. 

ANTI  SWEATING  ACT. 

See  Criminal  Ijaw,  {  619. 

ANTI-TRUST  LAW. 

See  Contracts,  §  117. 

APPEAL  AND  ERROR. 

See  Certiorari ;  Costs,  $i  231.  238 ;  Courts,  SS 
231-247;  Criminal  Law,  gj  1024-1186;  Di- 
vorce, |  280 ;  Drains,  {  82 ;  Exceptions,  Bill 
of ;  Executors  and  Administrators.  |  130 ; 
Homicide,  H  331-342 ;  Justices  of  the  Peace, 
i\  147,  161 ;  Mandamus,  If  4, 172;  New  Tri- 
al;  Private  Roads,  |  2. 

I.  NATCRE  AKD  FOBM  OF  BEMFPY. 

I  I  (Mo.)  Appeals  are  purely  statutory;  no 
right  of  appeal  existing  at  common  law.— Barnes 
V.  Missouri  Valley  Const.  Co.,  165  S.  W.  723 ; 
Bussiere's  Adm'r  v.  Sayman,  Id.   796. 

I  14  (Mo.)  After  an  appeal  was  allowed  by 
the  trial  court,  the  appellant  cannot,  in  the  Su- 
preme Court,  dismiss  it  and  sue  out  therefrom  a 
writ  of  error,  where  no  transcript  of  the  record 
has  been  filed,  as  required  by  Rev.  St.  1909,  g 
2048,  and  court  rule  28  (73  S.  W.  viii).— Ma- 
hoponlos  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  165 
S.  W.  310. 

i  14  fTex.Civ.App.)  A  cause  in  error  being 
but  another  mode  of  appeal,  the  petition  in  er- 
ror, by  which,  pending  appeal,  the  same  cause 
is  brought  up,  will,  there  having  been  a  reversal 
and  remand  on  the  appeal,  be  dismissed. — ^Tram- 
mell  V.  Rosen,  165  S.  W.  518. 

Xn.  DECISIONS   REVIEWABI.E. 

(C)  Amoant  or  Value  In  ControTerer* 

{51  (Ky.)  Where  plaintiff's  evidence  showed 
that  the  only  sum  to  which  he  could  have  been 
entitled,  added  to  the  sum  allowed  defendant 
on  his  counterclaim,  amounted  to  less  than 
f200,  the  Court  of  Appeals  is,  under  Ky.  St. 
i  950,  without  jurisdiction  of  the  appeal.— Mor- 
gan V.  Johnson,  165  S.  W.  649. 

§65  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals held  to  have  jurisdiction  of  an  appeal  from 
the  county  court  from  a  judgment  in  an  action 
before  a  justice  against  appellants,  in  which 
they  were  claimed  to  have  converted  cotton 
mortgaged  to  secure  notes,  where  the  value  of 
the  cotton  was  in  excess  of  $100,  even  if  the 
debt  was  less  than  that  amount.— A.  J.  Bird- 
song  &  Son  V.  Allen,  165  S.  W.  46. 

(O)  FlnalltT-  of  Determlmatloa. 

{ 82  (Mo.)  Under  Rev.  St.  1909,  S  2038,  au- 
thorizing appeal  from  any  special  order  after 
final  judgment,  an  appeal  does  not  lie  from  an 
order  vacating  a  final  default  judgment. — Bua- 
siere's  Adm'r  v.  Sayman.  165  S.  W.  796. 


V.  PBESEWTATIOK    AWP    BESEBVA- 

TIOM  nr  I.OWEB  OOUBT  OF 

GBOVHDS  OF  BEVIEW. 

(A)  Isanea  and  <iaeBtloBB  In  Liower  Convt. 

i  173  (Ky.)  That  plaintiff  did  not,  as  requir- 
ed, make  bis  damage  as  light  as  possible  can- 
not be  urged,  not  having  been  raised  in  the 
trial  court. — Louisville  &  If.  R.  Co.  v.  Culbert- 
son,  165  S.  W.  681. 

(B)  Objecttoaa  and  Motlona«  and  Rnllnar* 

Thereon. 

g  193  (Mo.App.)  The  defect  in  a  petition,  in 
an  action  on  a  note  arising  from  the  omission 
of  the  word  "promised"  from  the  statement,  that 
defendants  executed  a  note  whereby  they  prom- 
ised to  pay  plaintiff,  will  not  be  considered 
when  raised  for  the  first  time  on  appeal. — EUtel 
V.  Farr,  165  S.  W.  1191. 

g  194  (Ark.)  Plaintiff  cannot  first  object  on 
appeal  that  no  answer  was  filed  to  the  substi- 
tuted complaint,  where  the  parties  went  to  trial 
without  such  answer,  and  tried  the  issues  rais- 
ed by  the  evidence,  and  plaintiff  did  not  object 
in  his  motion  for  new  tnal  to  failure  to  file  an 
answer.— Gray  v.   Blackwood,  165  S.  W.  95a 

{215  (Tex.Civ.App.)  Where  evidence  tended 
to  show  that  plaintiff  procured  W.  as  purchaser 
and  lessee,  while  defendant  claimed  that  B. 
was  the  real  purchaser  and  lessee,  error  in 
charging  to  find  for  plaintiff  if  be  procured  W. 
or  both  or  either  of  them  held  not  reviewable, 
in  the  absence  of  any  objection  to  the  charge 
which  could  be  considered. — Saunders  t.  Tbut, 
165  S.  W.  553. 

g230  (Tex,Civ.App.>  Under  Rev.  St  1911, 
art.  1971,  as  amended  by  Acts  33d  Leg.  c  69, 
providing  that  objections  to  tbe  charge  not  pre- 
sented to  Ae  court  before  it  is  read  to  the  ]ury 
shall  be  considered  waived,  objections  so  waiv- 
ed cannot  be  urged  on  appeal.— Southern  Kan- 
sas Ry.  Co.  of  Texas  v.  Crutcbfleld,  165  S.  W. 
551. 

{  232  (Tex.Civ.App.)  An  objection  to  a  ques- 
tion as  calling  for  an  opinion  as  to  the  fact  in 
issue  does  not  support  an  assignment  that  the 
witness  was  not  qualified  to  express  an  opinion. 
—Texas  &  N.  O.  R.  Co.  v.  Francis,  165  S.  W. 
40. 

The  failure  of  objections  to  a  charge  to  con- 
form to  the  requirements  of  Acts  1913,  c.  59, 
amending  Rev.  St.  1911,  art.  1971,  furnishes 
no  reason  for  refusing  to  consider  the  assign- 
ments of  error  based  thereon,  in  an  action 
which  was  tried  before  that  act  became  effective. 
-Id. 

{237  CTei.Civ.App.)  In  an  action  for  negli- 
gence, where  defendant  objected  and  reserved  a 
bill  of  exceptions  to  plaintiff's  testimony  that 
defendant  said  he  had  insurance,  he  was  not  re- 
quired to  ask  that  the  cause  be  withdrawn  from 
the  jury  and  continued.— Carter  v.  Walker,  165 
S.  W.  483. 

(O)  Bxeeptlona. 

{262  (Tex.Civ.App.)  The  action  of  the  trial 
court  in  refusing  to  submit  a  case  upon  special 
issues  will  not  be  reviewed  on  appeal,  unless 
such  ruling  is  excepted  to. — t>uanah,  A.  &  P. 
Ry.  Co.  V.  Galloway,  165  S.  W.  546. 

{ 263  (Tex.Civ.App.)  Plaintiff  cannot  com- 
plain on  appeal  of  a  special  charge  given  for 
defendant,  where  it  was  not  excepted  to  or  as- 
signed as  error  in  the  motion  for  new  trial. — 
Roes  v.  Jackson,  165  S.  W.  613. 

{  263  (Tex.Civ.App.)  Though  Acts  33d  Leg.  c. 
59,  {  3,  amending  Rev.  St  1911,  art.  1974,  pro- 
vides tbat,  when  a  request  is  given,  the  court 
shall  note  the  same,  subscribe  his  name  there- 
to, and  it  shall  be  filed  with  the  clerk  and  con- 
stitute a  part  of  the  record  of  the  cause,  yet, 
under  the  express  provisions  of  article  2061, 
it  must  be  excepted  to,  or  it  will  be  regarded 
as  approved. — Quanah,  A.  &  P.  Ry.  Co.  v.  Gal- 
loway, 166  8.  W.  546. 
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(D)  Mottona  (or  Hew  Trial. 

1 281  (Ky.)  In  the  absence  of  a  motion  for  a 
new  tri<il,  the  only  question  reviewable  on  ap- 
peal from  a  judgment  based  on  a  verdict  direct- 
ed for  defendant  is  whether  the  answer  stated  a 
sufficient  defense.— Witt  v.  Lexington  &  E.  Ry. 
Co.,  165  S.  W.  399. 

{291  (Ky.)  A  motion  and  grounds  for  a  new 
trial  in  the  trial  court  are  necessary  to  enable 
the  complaining  party  to  bring  before  the  Court 
of  Appeals  for  review  the  correctness  of  a  ruling 
of  the  trial  court  in  {living  a  peremptory  in- 
struction.—Witt  V.  Lexington  &  E.  Ry.  Co.,  165 
S.  W.  399. 

{292  (Tei.Clv.App.)  Plaintiff  cannot  com- 
plain on  appeal  of  a  special  charge  given  for 
defendant,  where  it  was  not  excepted  to  or  as- 
signed as  error  in  the  motion  for  new  trial. — 
Ross  V.  Jackson,  165  S.  W.  513. 

1 295  (Ky.)  That  the  damages  were  excessive 
cannot  be  urged,  not  having  been  made  a  ground 
for  new  trial.— Louisville  &  N.  R.  Co.  v.  Cul- 
bertson.  165  S.  W.  681. 

§301  (Mo.)  Alleged  improper  statements  by 
counsel  in  argument  cannot  be  reviewed,  where 
the  motion  for  new  trial  does  not  assign  error 
thereon.— Taylor  v.  Metropolitan  St  Ry.  Co., 
165  S.  W.  327. 

{301  (Mo.)  The  refusal  of  an  instruction 
could  not  be  reviewed,  where  it  was  not  com- 
plained of  in  the  motion  for  a  new  triaL — Pettis 
County  ▼.  Reavis,  165  S.  W.  990. 

VZ.  PABTIES. 

1 334  (Mo.)  Under  Rev.  St.  1909,  {  2077,  pro- 
viaing  that,  if  appellee  die  after  appeal  and  be- 
fore judgment,  the  administrator  may  be  com- 
pelled to  become  a  party,  and  section  5438,  mak- 
ing a  personal  injury  action  survive 'to  the  per- 
sonal representative,  held  that,  upon  plaintifiE's 
death  after  a  judgment  was  entered  and  assign- 
ed by  him  to  his  attorney,  the  action  was  prop- 
erly revived  in  the  name  of  his  administratrix. — 
Taylor  V.  Metropolitan  St.  Ry.  Co.,  165  S.  W. 
327. 

Vn.  BEQiraSITES  AND  FKOOEEDIN OS 
FOR  TRANSFER  OF  CAUSE. 

(C)  Payment  of  Fees  or  Coata,  and  Bonds 
or   Other   Seourltlea. 

{387  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  2084,  an  appeal  bond  must  be  filed  within 
20  days  after  the  adjournment  of  the  trial  court, 
where  appellant  is  a  nonresident  of  the  county, 
and  the  record  does  not  show  that  the  judg- 
ment term  could  have  continued  in  session  for 
more  than  eight  weeks.— James  v.  Golson,  165 
S.  W.  896. 

X.  RECORD  AND  FROCEEDZNGS  NOT 
IN  RECORD. 

(A)  Matters  to  be  Shown  hr  Reeord. 

{499  (Tex.Civ.App.)  Objections  to  a  charge 
cannot  be  reviewed,  where  there  is  no  approved 
fact  in  the  record  showing  whether  the  objec- 
tions were  presented  before  or  after  the  charge 
was  given,  and  no  preservation  of  exceptions  to 
the  overruling  of  such  objections.- Roberds  t. 
Laney,  165  S.  W.  114. 

{499  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  1971,  as  amended  by  Acts  33d  Leg.  c.  58, 
where  the  record  does  not  show  that  objections 
to  the  charge  were  presented  before  it  was  read, 
it  will  not  be  considered. — Saunders  v.  Thut, 
165  S.  W.  553. 

§499  (Tex.CiT.App.)  The  record  must  show 
that  objections  to  the  charge  were  made  before 
it  was  read  to  the  jury ;  objections  not  so  pre- 
sented being,  b^  provision  of  Acts  33d  Leg.  c. 
59,  deemed  waivM.— Johnson  v.  Hoover  &  Ly- 
ons, 165  S.  W.  900. 

{500  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  1971,  as  amended  by  Acts  33d  Leg.  c.  59, 
where  the  record  does  not  sliow  the  ruling  on 


objections  to  the  charge,  they  will  not  be  coa- 
sidered.— Saunders  v.  Thut.  165  S.  W.  553. 

§501  (Tex.Civ.AppJ  Under  Acte  33d  Leg.  c. 
59,  {  3,  amending  Rev.  St  1911,  arts.  1970, 
1971,  1973,  1974,  the  ruling  of  the  trial  court 
in  refusing  a  request  will  not  he  reviewed  on 
appeal,  where  the  record  does  not  show  any 
exception  thereto  at  the  trial. — Quanah,  A.  & 
P.  Ify.  Co.  V.  Galloway,  165  S.  W.  546. 

Though  the  record  snowed  an  objection  pur- 
porting to  have  been  made  by  appellant  to  the 
general  charge  of  the  court  yet,  as  the  record 
did  not  show  any  ruling  on  the  exception,  and 
appellant's  statement  did  not  show  any  such  ob- 
jection, it  could  not  be  considered  on  appeaL — Id. 

Where  the  record  on  appeal  did  not  show  an 
exception  to  the  refusal  of  the  trial  court  to 
give  a  request,  the  appellate  court  must  con- 
sider such  ruling  approved  under  the  express 
grovisions  of  Acts  .33d  Leg.  c  59,  {  3,  amending 
;ev.  St  1911,  art.  2061.— Id. 

§501  (Tex.Civ.App.)  Under  Acts  33d  Leg. 
c.  59,  the  refusal  of  special  instructions  will 
not  be  reviewed,  where  the  record  shows  no  ex- 
ception thereto.— Saunders  v.  Thut,  165  S.  W. 
553. 

{501  (Tex.CiT.App.)  The  record  must  show 
that  exceptions  were  reserved  to  the  overrul- 
ing of  objections  to  the  charge. — Johnson  t. 
Hoover  &  Lyons,  165  S.  W.  900. 

Acts  33d  Leg.  c.  50,  providing  that  the  mling 
refusing  instructions  shall  be  regarded  as  ap- 
proved unless  excepted  to,  the  record  must  show 
the  reservation  of  the  exception. — ^Id. 

(B)   Scope  and  Contents  of  Reeord. 

(523  (Ky.)  Where  the  bill  of  exceptions 
shows  that  a  deposition  taken  and  filed  m  the 
case  was  read  to  the  jury,  and  shows  the  rul- 
ings of  the  court  upon  all  exceptions  interposed, 
it  is  unnecessary  that  the  deposition  be  copied 
in  full— Harrison  v.  Ford,  165  S.  W.  663. 

(C)  Ileoeaslty^  of  Bill  of  Bxceptlons,  Case, 

or  Statement  of  Facts. 

{548  (Tex.Civ.App.)  A  bill  of  exceptions  to 
the  exclusion  of  testimony  contained  in  an  offer 
of  proof  should  show  the  proof  that  exceptant 
could  have  made,  had  he  been  permitted  to 
do  BO.— Edwards  v.  McGuire,  165  S.  W.  477. 

{549  (Tex.Civ.App.)  The  action  of  the  trial 
court  in  refusing  to  submit  a  case  upon  special 
issues  will  not  be  reviewed  on  appeal,  unless 
such  ruling  is  excepted  to  and  a  bill  of  excep- 
tions taken. — Quanah,  A.  &  P.  Ry.  Co.  v.  Gal- 
loway, 165  S.  W.  546. 

{  553  (Tex.Civ.App.)  Under  court  rule  55  (142 
S.  W.  xxi),  providing  that  the  rulings  upon  mo- 
tions for  continuance  can  be  reviewed  only 
when  exception  is  reserved  and  presented  in  a 
proper  bill,  the  overruling  of  a  motion  for  a 
continuance  cannot  be  considered,  where  it  was 
only  preserved  in  the  minutes  of  the  court- 
Darby  V.  White,  166  S.  W.  481. 

(D)  Contents,  BfaUlns,   and   Settlement  ol 

Case  or   Statement   of  Facta. 

{ 569  (Tex.Civ.App.)  Agreed  statement  of 
facts,  not  approved  by  the  trial  judge  or  relet- 
red  to  in  the  bill  of  exceptions  approved  by  him, 
held  not  entitled  to  consideration  in  connectioD 
with  the  bill  of  exceptions.— Jones  v.  Doty,  165 
S.  W.  15. 

{571  (Tex.Civ.App.)  A  party  can,  by  manda- 
mus, compel  the  trial  jndge  to  approve  a  state- 
ment of  facts  when  the  judge  wrongfully  fails  or 
refuses  to  approve  it— Houston  &  T.  G.  R.  Co. 
v.  Hugbston,  165  S.  W.  42. 

(B)  Abstracts  of  Reeord. 

{581  (Mo.)  Abstract  of  the  record,  which 
set  ont  the  pleadings,  a  summary  of  the  testi- 
mony, and  certain  other  proceedings,  without 
abstracting  the  record  proper,  or  showing  that 
a  bill  of  exceptions  was  filed,  or  that  judgment 
was  entered,  held  insufficient- Sperrr  t.  Thie- 
mie,  165  S.  W.  1008. 
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S582  (Mo.App.)  Court  of  Appeals  Rale  16 
(iSiZ  S.  W.  vi),  requiring  the  abstract  of  the 
record  to  "set  forth  so  much  of  the  record  as 
is  necessary  to  a  full  and  complete  understand- 
ing" of  the  questions  for  decision,  is  not  satis- 
fied by  a  reference  therein  to  the  original  bill  of 
exceptions.— Pittsburgh  Steel  Co.  v.  Cottengin, 
1«6  S.  W.  891. 

{  586  (Ark.)  On  an  appeal  by  the  plaintiffs  in 
a  suit  to  foreclose  a  trust  deed  from  a  judgment 
which  denied  recovery  for  certain  items  claimed 
to  have  been  secured  by  the  trust  deed,  plain- 
tiffs' abstract  held  not  to  show  aflBrmatively 
that  the  judgment  was  erroneous.— Foster  v. 
Luck,  165  S.  W.  267. 

(H)  T»»i»»mU»Ioii,    Flllns,    PrlmtluK,    •■* 
Berrlce  of  Copies. 

{632  (Mo.)  An  appeal  will  not  be  dismissed 
because  the  copy  of  appellant's  abstract  of  rec- 
ord, which  was  served  on  respondent,  did  not 
contain  the  index  required  by  Court  Rule,  8^13 
(73  S.  W.  vi),  where  the  abstract  filed  with  the 
court  contain  the  required  index.— State  ex  rel. 
Hickman  v.  Lewis.  165  S.  W.  319. 

(I)  Defeota,   Objeetlons.   Amemdment,   amd 
Correction. 

1 639  (Mo.)  Where  abstract  was  insufficient, 
but  short  transcript  showed  judgment  and  ap- 
peal regularly  taken,  though  cause  might  well 
be  dismissed,  held,  that  there  was  no  legal  ob- 
jection to  affirming  the  judgment,  where  re- 
spondents desired  this  done.— Sperry  v.  Thiemie, 
165  S.  W.  1008. 

(j)  Conolnalvemeu    aad    B)Sc«*»    ImpeKOli- 
inm  and  Contradletlaa. 

{664  rrex.OiT.App.)  Qualifying  statements, 
appended  to  bills  of  exceptions  by  the  court 
when  approving  the  same,  are  controlling  as  to 
the  facts  stated  therein.- Texas,  G.  &  N.  Ry. 
Co.  V.  Berlin,  165  8.  W.  62. 

1665  (Mo.)  Where  the  original  short  form  of 
the  transcript,  of  which  the  Supreme  Court  will 
take  judicial  notice,  showed  that  it  was  filed 
within  the  time  limited  by  Rev.  St.  1909,  { 
2047,  the  appeal  will  not  be  dismissed  because 
the  abstract  of  the  record,  probably  by  mistake, 
showed  that  the  appeal  was  not  filed  within  the 
time  prescribed.— State  ex  rel.  Hickman  v.  Lew- 
la,  165  S.  W.  319. 

(K)    Qneatlons  Presented  for  Re^levr. 

{  681  (Tex.Civ.App.)  It  merely  appearing  that 
there  was  an  amendment  of  the  petition,  in 
the  district  court  on  appeal  from  a  justice, 
to  meet  a  special  exception,  of  the  particular 
train  killing  plaintiff's  cow,  and  the  time  of 
day  of  the  killing  not  being  alleged,  it  cannot 
be  said  the  amendment  was  equivalent  to  bring- 
ing a  new  action,  on  the  theory  of  the  original 
petition  stating  no  cause  of  action. — Southern 
Kansas  Ry.  Co.  of  Texas  v.  Crutchfield,  165  S. 
W.  651. 

(692  (Ark.)  Where  the  bill  of  exceptions  did 
not  «bow  that  defendant  offered  any  testimony, 
defendant's  complaint  of  the  exclusion  of  evi- 
dence cannot  be  reviewed. — McClendon  v.  First 
Nat  Bank,  166  S.  W.  952. 

§699  (Mo.)  Error  in  refusing  instructions 
cannot  be  reviewed,  where  no  instruction  is  con- 
tained in  the  bill  of  exceptions.— Jodd  v.  Lee, 
165  S.  W.  991. 

(£■)  Matters  Hot  Apparent  of  Record. 

{712  (Ter.Civ.App.)  Where  the  notation  of 
the  pleadings  of  an  action  begun  in  justice  court 
made  on  the  docket  in  accordance  with  Rev.  St. 
1911,  art.  2326,  did  not  show  whether  the 
amount  in  controversy  would  give  jurisdiction 
on  an  appeal  from  the  county  court,  the  Court 
of  Civil  Appeals  may,  under  article  1593,  in- 
qnire  into  tiie  facts  to  ascertain  whether  it  has 


jurisdiction.— A.   J.  Birdsong  &   Son  v.  Allen, 
165  S.  W.  46. 

{715  (Mo.)  The  record  of  the  trial  court  can 
alone  be  looked  to  to  determine  whether  the 
Supreme  Court  or  a  Court  of  Appeals  has  ju- 
risdiction, and  an  affidavit  filed  after  the  case 
has  reached  an  appellate  court  cannot  be  con- 
sidered.—State  ex  rel.  Union  Electric  Light  & 
Power  Co.  v.  Reynolds,  165  S.  W.  801. 

XI.  ASSIGNMENT   OF   ERRORS. 

{719  (Mo.)  Where  an  error  complained  of 
was  properly  preserved  in  the  court  below,  and 
appellant's  points  and  authorities  refer  to  it,  the 
questions  will  be  considered,  although  it  is  not 
included  in  the  assignments  of  error.— Brown 
V.  Chaney,  165  S.  W.  335. 

{719  (Tex.Civ,App,)  Error,  in  an  {u:tion  for 
damages  from  fraudulent  representations  as  to 
the  quality  of  seed  oats  agreed  to  be  delivered, 
by  the  delivery  of  a  different  quality,  in  allow- 
ing plaintiff  damages  for  the  whole  crop,  when 
he  only  owned  two-thirds  of  it,  was  fundamental 
error  which  will  be  reviewed  without  an  assign- 
ment of  error. — Handy  v.  Roberts,  165  S.  W. 
37. 

{719  (Tex.Civ.App.)  Where  a  verdict  was  re- 
turned on  a  peremptory  instruction  the  pro- 
priety of  the  court's  action  is  a  question  of  fun- 
damental error  which  will  be  reviewed  without 
an  assignment  of  error. — Ruth  v.  Cobe,  165  8. 
W.  530. 

{  724  (Tex.Civ.App.^  An  assignment  of  error, 
falling  to  point  out  the  particular  action  of  the 
court  of  which  complaint  is  made,  is  insuffi- 
cient.— Ruth  v.  Cobe,  165  S.  W.  530. 

{730  (Tex.Civ.App.)  Where  the  assignments 
of  error  stated  that  the  court  erred  in  advising 
the  jury  that  "it  was  the  duty  of  the  defendant 
to  exercise  ordinary  care  to  furnish  a  reason- 
ably suitable  car  for  the  shipment  of  plaintiff's 
horse,"  for  specified  reasons,  and  that  the  er- 
ror was  raised  on  the  motion  for  new  trial  by 
referring  to  a  page  in  the  transcriptj  and  there 
was  no  other  effort  to  point  out  particularly  the 
portions  of  the  charge  objected  to,  the  assign- 
ments will  not  be  considered. — Texas  &  N.  O.  R. 
Co.  T.  Francis,  166  S.  W.  40. 

{731  (Tex.Civ.App.)  An  assignment  of  error 
complaining  of  the  charge  cannot  be  reviewed, 
where  neither  the  assignment  nor  the  statement 
contained  the  cbarge  excepted  to,  or  its  sub- 
stance, or  directed  the  appellate  court  as  to  the 
page  in  the  record  where  it  could  be  found. — 
Darby  v.  White,  165  S.  W.  48L 

{732  (Tex.Civ.App.)  Assignments  of  error 
which  were  not  true  copies  of  the  corresponding 
paragraphs  of  the  motion  for  a  new  trial,  which, 
by  Rev.  St.  1911,  art.  1612,  as  amended  by 
Acts  .33d  Leg.  c.  136,  constitute  the  assignments 
of  error,  will  not  be  reviewed. — Ruth  v.  Cobe, 
165  S.  W.  530. 

f  742  (Mo.)  A  brief  containing  a  mere  assign- 
ment of  errors,  but  no  statement  of  the  points 
relied  on,  as  required  by  Supreme  Court  rule 
15  (73  S.  W.  vi),  is  fatally  defective.— Harrison 
V.  Cleino,  165  8.  W.  987. 

{742  (Tex.Civ.App.)  The  statement  contem- 
plated by  the  rules  of  the  Courts  of  Civil  Ap- 
peals cannot  be  supplied  by  referring  to  another 
assignment  or  proposition  as  a  statement. — Tex- 
as-Mexican By.  Co.  V.  Reed.  165  S.  W.  4. 

An  assignment  of  error  will  not  be  considered 
where  it  is  not  followed  by  any  statement  and 
there  Is  no  reference  to  any  page  of  the  record 
for  special  exceptions,  being  contrary  to  Courts 
of  Civil  Appeals  Rules  25-31  (142  S.  W.  xii, 
xiii),  relating  to  the  sufficiency  of  the  statement 
required.— Id. 

A  statement  following  an  assignment  of  error 
should  cull  from  the  mass  of  testimony  the  facts 
relied  upon  to  sustain  the  assignment;  a  mere 
reference  to  pages  of  the  testimony  from  which 


For  cases  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (I)  NUMBER 

Digitized  by ' 


Google 


▲ppMtl  and  Error 


165  SOUTHWESTEBN  BBPORTBB 


1206 


the  proper  facts  may  be  ascertained  not  being 
BufBcient.— Id. 

J  742  (Tex.Civ.App.)  Where  the  statement  sub- 
joined to  an  assignment  of  error  complaining  of 
the  admission  of  testimony  did  not  refer  to  any 
bill  of  exceptions,  or  disclose  what  exceptions, 
if  any,  were  urged  to  the  admission  of  the  tes- 
timony, it  cannot  be  reviewed. — Darby  v.  White, 
165  S.  W.  481. 

i  742  (Tex.Civ.App.)  Where  a  proposition  un- 
der an  assignment  of  error  suggests  the  specific 
objection  to  the  admission  of  evidence  which 
is  made  in  the  bill  of  exceptions,  which  is  full 
and  complete  on  tiie  question,  the  question  will 
be  regarded  as  being  sufficiently  raised. — Mc- 
Clung  V.  Watson,  165  S.  W.  532. 

S  743  (Tex.Civ.App.)  An  assignment  of  error 
in  admitting  testimony  will  be  overruled  where 
tbere  is  no  reference  to  the  part  of  the  state- 
ment of  facts,  where  such  testimony  appears  as 
required  by  the  rules  of  the  court,  and  the 
court,  after  careful  inspection  of  the  statement 
of  facts,  fails  to  find  any  such  testimony. — Tex- 
as, G.  &  N.  Ry.  Co.  V.  Berlin,  165  S.  W.  62. 

j  747  (Tex.Civ.App.)  A  cross-assignment  of 
error  by  appellee  which  was  not  filed  with  the 
clerk  of  the  trial  court,  as  required  by  rule 
101  for  the  district  and  county  courts  (169  S. 
W.  xi),  wiU.  not  be  considered.— Guaranty  State 
Bank  of  Carthage  v.  Hull,  166  S.  W.  104. 

Xn.   BRIEFS. 

i  757  (Tex.Civ.App.)  A  paragraph  of  the  mo- 
tion for  new  trial  asserting  error  in  an  instruc- 
tion was  sufficiently  copied  into  appellant's  brief 
to  be  considered  as  an  assignment  of  error  un- 
der Courts  of  Civil  Appeals  Rules,  No.  29  (142 
S.  W.  xil),  though  as  copied  it  omitted  a  part 
of  the  paragraph  stating  wherein  the  court  err- 
ed in  its  instmction.— Smith  v.  Bogle,  165  S. 
W.  35. 

§759  (Tex.CiT.App.)  Paragraphs  of  the  mo- 
tion for  new  trial  cannot  be  considered  as  as- 
signments of  error,  where  they  are  not  copied 
into  appellant's  briefs  as  required  by  Courts  of 
Civil  Appeals  Rules,  No.  29  (142  S.  W.  xii).— 
Smith  V.  Bogle,  165  S.  W.  36. 

g  773  (Tex.Civ.App.)  Where  a  case  on  appeal 
was  set  for  submission  on  April  1st,  and  appel- 
lant, in  violation  of  the  court  rules,  did  not  file 
its  brief  until  March  23d,  nor  deliver  a  copy  to 
appellee  until  March  24th,  appellee  was  not 
required  to  brief  the  case  within  the  limited 
time,  but  could  have  the  appeal  dismissed. — 
Weston  V.  Patterson,  165  S.  W.  1194. 

Ji773  (Tex.Civ.App.)  An  appeal  will  be  dis- 
Bsed  where,  from  press  of  business,  appel- 
lant's counsel  did  not  file  briefs  within  the  time 
Srescribed  by  Rev.  St.  1911,  art.  2115,  and  rule 
9,  for  the  Courts  of  Civil  Appeals  (142  S.  W. 
ziii),  thus  preventing  appellee  from  filing  a 
brief  because  of  the  shortness  of  the  time. — 
State  Fair  of  Texas  v.  Cowart,  165  S.  W.  1197. 

XnX.  DISmSSAI..  WITHDRAWAI.,  6b 
ABANSOHMENT. 

§790  (Mo.)  An  appeal  in  proceedings  for 
mandamus  to  compel  a  license  collector  to  is- 
sue a  license  for  a  specified  year,  which  has  be- 
come a  moot  case  by  reason  of  the  decision  in 
an  action  by  the  city  to  collect  the  license  tax, 
will  be  dismissed. — St.  Louis  Transfer  Co.  v. 
Alt,  165  S.  W.  1083. 

XVI.  REVIEW. 
(A)   Seope  and  Extent  In  General. 

§  845  (Mo.)  On  appeal  from  a  judgment  on  an 
agreed  statement  of  facts,  the  only  question  is 
whether  the  judgment  is  the  proper  legal  con- 
clusion.—Jewel  Tea  Co.  v.  City  of  Carthage,  165 
S.  W.  743. 

(C)  Partlea  Entitled  to  Allege  Error. 

i  878  (Ky.)  Plaintiff  cannot  complain  on  ap- 
peal of  the  scope   of   the  decree   in   his  favor, 


where  he  filed  no  cross-appeaL— Elder  v.  Offutt; 

165  S.  W.  424. 

i  882  (Ark.)  Appellant  may  not  object  to  the 
submission  of  an  issue  as  not  in  the  case,  when 
one  of  its  own  requests  to  charge  amounted  to  a 
submission  of  the  same  issue. — Little  Rock  Ry. 
&  Electric  Co.  v.  Bracy,  165  S.  W.  450. 

§  882  (Ky.)  The  party  ottering  instructions 
cannot  complain  of  the  giving  thereof. — Chesa- 
peake &  O.  Ry.  Co.  V.  Case,  165  S.  W.  968. 

S  882  (Mo.App.)  Defendant  was  not  entitled 
to  object  to  instructions  given,  where  it  request- 
ed an  instruction  on  its  own  behalf  containing 
the  same  vice. — Gale  t.  J.  Kennard  &  Sons 
Carpet  Ca,  165  8.  W.  842. 

§  882  (MoApp.)  Where  a  carrier  requested  in- 
structions based  on  theory  that  a  passenger 
need  not  prove  all  the  acts  of  negligence  chain- 
ed in  the  petition,  it  cannot  thereafter  complain 
that  all  ot  the  charges  were  not  proved. — ^Zwick 
v.  Swinney,  165  S.  W.  1124. 

§882  rrex.Civ.App.)  The  giving  of  a  charge 
which  submitted  a  ground  of  negligence  not 
pleaded  was  not  reversible  error,  where  it  was 
given  in  explanation  of  a  charge  given  at  the 
request  of  defendant.— Texas  Power  &  Light 
Co.  V.  Bird,  165  S.  W.  8. 

{882  (Tex.Oiv.App.)  Defendant  held  not  en- 
titled to  complain  of  submission,  as  ground  of 
recovery,  of  act  of  negligence,  though  not  a 
proximate  cause  of  an  injury,  where  ite  own  re- 
quested charges  submitted  the  same  issue. — 
Paris  &  G.  N.  B.  Co.  v.  Flanders,  .165  S.  W.  98. 

§882  (Tex.Civ.App.)  Defendant  held  not  re- 
sponsible for  the  admission  of  plaintiff's  im- 
proper testimony  as  to  defendant's  statement 
that  he  had  insurance,  though  his  counsel  in- 
terrupted before  the  answer  was  given  and  told 
him  not  to  tell  what  any  one  but  defendant 
said.— Carter  v.  Walker,  165  S.  W.  483. 

§  882  (Tex.Civ.App.)  A  party  who  prepares 
and  submits  a  full  charge  cannot  complain  that 
it  is  not  the  law  or  does  not  cover  the  case  in 
view  of  Acts  33d  Leg.  c.  59,  providing  that  all 
objections  to  instructions  not  made  as  provided 
shall  be  deemed  waived. — Ross  v.  Jackson,  165 
S.  W.  513. 

§  884  (Mo.)  Wliere  plaintiffs  were  permitted 
to  make  an  interlineation  in  the  caption  of  the 
pleadings  in  accordance  with  an  order  of  revival 
substituting  new  parties,  defendants,  having 
treated  the  change  as  made,  could  not  assign  er- 
ror for  its  omission. — Halasy  v.  Halasy,  165  S. 
W.  1012. 

(B)   Preaumptlona. 

§901  (Mo.App.)  Appellant,  complaining  of  ad- 
mission of  parol  evidence  of  a  term  of  a  con- 
tract, must  show  by  the  record  that  the  written 
contract  was  such  as  to  make  parol  evidence 
inadmissible.- Pittsburgh  Steel  Co.  v.  Cottengin, 

166  S.  W.  391. 

§  907  (Kv.)  In  the  absence  of  sufficient  evi- 
dence in  the  record  to  enable  the  court  on  ap- 
peal to  determine  whether  the  trial  court  acted 
properly,  the  court  will  presume  that  the  judg- 
ment is  correct,  and  it  will  be  affirmed.— Shelby 
V    Johnson,  165  S.  W.  679. 

§  927  (Mo.App.)  In  considering  the  propriety 
of  the  overruling  of  a  demurrer  to  the  evidence, 
plaintiff's  evidence  must  be  accepted  as  true. — 
Gunning  t.  J.  R.  Kelley  Cooperage  Co.,  165  S. 
W.  1140. 

§928  (Tex.Civ.App.)  In  the  absence  of  a 
statement  of  facts,  the  appellate  court  could 
not  pass  on  assignments  complaining  of  instruc- 
tions since,  though  the  instructions  are  errone- 
ous, it  will  be  presumed  that  the  evidence,  if 
presented,  would  render  such  errors  harmless. — 
Houston  &  T.  C.  B.  Co.  v.  Hnghston,  166  S. 
W.  42. 

§938  (Tex.Civ.App.)  Where  the  trial  court, 
authorized  on  good  cause  shown  to  extend  the 
time  for  the  filing  of  bills  of  exception,  extended 
the  time,  the  court  on  appeal  will  presume  that 
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good  cause  was  shown. — Fire  Ass'n  of  Philadel- 
phia V.  Strayhorn,  165  S.  W.  901. 

1 939  (Mo.)  Abstract  held  assumed  correct, 
whpre  it  indicated  that  the  instruction  com- 
plained of  in  the  motion  for  a  new  trial  was  not 
the  one  complained  of  in  the  brief.— Pettis  Coun- 
ty V.  Reavis,  165  S.  W.  990. 

(F)  Dlscretlom  of  iHiiror  Coart. 

(979  (Mo.)  The  court's  discretion  in  grant- 
ing a  new  trial  on  the  ground  that  the  damages 
awarded  are  excessive  will  not  be  interfered 
with  in  absence  of  abuse.— Devine  ▼.  City  of  St. 
Louis,  165  S.  W.  1014. 

The  role  that  the  discretion  of  the  court  in 
ruling  on  motion  for  new  trial  will  not  be  re- 
yiewMl,  unless  abased,  applies  where  a  new  tri- 
al is  granted  because  the  damages  are  excessive. 
-Id. 

(979  (Mo.App.)  The  granting  of  a  new  trial 
on  the  ground  tnat  the  verdict  is  against  the 
weight  of  the  evidence  should  be  interfered 
with  only  when  discretion  is  abused.— Cornell  v. 
Mutual  Life  Ins.  Co.  of  New  York,  165  S.  W. 
85& 

(O)  4l«eatloBa  of  Fact,  Verdteta,  and  Flnd- 
Ingra. 

{994  (Ark.)  The  jury  in  the  trial  court  are 
the  judges  of  the  credibility  of  the  witnesses. — 
Malone  v.  Collins,  165  S.  W.  641. 

{994  (Tex.Civ.App.)  The  Ending  of  the  jury 
aa  to  credibility  of  witnesses  and  the  weight  of 
their  evidence  is  conclusive. — Shaw  v.  Faires, 
165  S.  W.  601. 

{  999  (Mo.App.)  A  finding  by  the  jury  that  a 
custom  upon  which  plaintiff  based  his  right  to 
recover  did  not  exist  is  binding  upon  the  Court 
of  Appeals.— Austin  &  Rowley  Cold  Storage 
Co.  V.  Peycke  Bros.  Commission  Co.,  165  S.  W. 
1102. 

I  loot  (Ark.)  A  verdict  sustained  by  substan- 
tial evidence  and  rendered  under  proper  instruc- 
tions will  not  be  disturbed  on  appeal. — Malone 
V.  Collins,  165  S.  W.  641. 

i  1002  (Ky.)  A  verdict  on  conflicting  evidence 
wHl  not  be  disturbed  on  appeal. — Williams  v. 
Pedigo,  165  S.  W.  67a 

{  1002  (Tex.Civ.App.)  A  verdict  on  conflict- 
ing evidence  will  not  be  disturbed .  merely  be- 
cause it  is  contrary  to  the  testimony  of  the 
greater  nomber  of  the  witnesses.- Waterman 
amber  Co.  v.  Shaw,  165  S.  W.  127. 

{  1002  (Tex.Civ.App.)  The  finding  of  the  jury 
on  conflicting  evidence  is  conclusive.— Shaw  v. 
Faires.  165  S.  W.  601. 

{  1002  (Tez.Civ.App.)  A  verdict  on  conflict- 
ing evidence,  rendered  under  proper  instruc- 
tions, will  not  be  disturbed.— Fonda  v.  Colquitt, 
165  S.  W.  1195. 

{  1008  (Mo.App.)  The  court  on  appeal,  though 
giving  great  deference  to  the  findings  of  fact 
by  the  trial  court,  must  examine  the  record  for 
itself  and  determine  the  right  of  the  case  as 
presented  by  the  evidence.— Gruner  v.  Gruner, 
165  S.  W.  865. 

{1009  (Ark.)  A  finding  of  fact  by  a  chancel- 
lor will  not  be  disturbed  on  appeal  nnless  it  is 
against  a  clear  preponderance  oi  the  evidence.— 
Mobbs  V.  Burrow,  165  S.  W.  269;  King  v. 
Turner,  Id.  949. 

{  1009  (Ark.)  A  decree  of  the  chancellor,  based 
on  conflicting  evidence,  will  be  affirmed,  where 
the  appellate  court  is  unable  to  determine  that 
the  evidence  preponderates  in  defendant's  favor. 
— Mott  V.  Causey,  165  S.  W.  636. 

{  1009  (Mo.)  While  the  Supreme  Court  in  an 
equity  case  defers  to  some  extent  to  the  findings 
of  the  trial  court,  the  Supreme  Court  reserves 
the  rignt  to  make  its  own  finding  and  render 
such  a  decree  as  justice  and  equity  demands. — 
Wilson  v.  Wilson,  165  S.  W.  999.      ■ 


{1010  (Mo.App.)  Whether  a  purchaser  of 
corporate  stock,  purchased  in  good  faith  and 
for  value,  without  notice  of  a  by-law  or  claim 
of  the  corporation  to  a  lien  for  an  indebtedness 
of  the  prior  holder,  was  a  question  of  fact,  the 
determination  of  which  by  the  court,  based  on 
substantial  evidence,  was  conclusive  on  appeal. 
—Chandler  t.  Blanks  Tea  &  Coffee  Co.,  165  S. 
W.  810. 

{toil  (Ark.)  A  finding  on  conflicting  evi- 
dence and  not  against  the  preponderance  of  the 
evidence  will  not  be  disturbed. — Chatwin  v.  M. 
J.  Seisel  &  Co.,  166  S.  W.  457. 

1 101  i  (Mo.App.)  A  finding  on  conflicting  evi- 
dence is  conclusive  on  appeaL — Eitel  v.  Farr, 
165  S.  W.  1191. 

{1012  (Ky.)  In  an  action  at  Uw  tried  before 
the  court  without  a  jury,  the  trial  judge's  find- 
ing is  equivalent  to  the  verdict  of  a  properly 
instructed  jury,  and  will  not  be  reversed,  unless 
flagrantly  against  the  evidence. — Jolly's  Adm'r 
V.  First  Nat  Bank  of  Iowa  City,  Iowa,  165  S. 
W.  677. 

{1015  (Mo.App.)  The  grant  of  a  new  trial  on 
the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence  will  not  be  disturbed,  if 
there  is  any  substantial  evidence  in  favor  of  the 
party  obtaining  it— Pridemore  v.  Fife,  165  S. 
W.  1155. 

<H)  Hsnaleaa  Brro*. 

(  1027  (Tex.Civ.App.)  A  judgment  wiU  not  be 
reversed  for  error,  unless  it  probably  caused 
the  rendition  of  an  improper  judgment- Paris 
&  Q.  N.  R.  Oo.  ▼.  Flanders,  165  S.  W.  08. 

i  1028  (Tex.Civ.App.)  Appellate  courts  have 
inherent  power  to  decide  that  an  error  was 
harmless  and  to  refuse  to  disturb  a  judgment 
because  of  it,  when  they  believe  that  a  proper 

i'udgment  was  rendered.- Wells  Fargo  &  Co.  v. 
Jenjamin,  165  S.  W.  120. 

{1031  (Tex.Clv.App.)  Courts  of  Civil  Ap- 
peals rule  62a  (149  S.  W.  x),  prohibiting  revers- 
als unless  the  error  complaint  of  amounted  to 
such  a  denial  of  appellant's  rights  as  probably 
caused  the  rendition  of  an  Improper  judgment, 
abolished  the  presumption  that  injury  results 
from  an  erroneous  ruling. — Wells  Fargo  &  Co. 
V.  Benjamin,  165  S.  W.  120. 

{1032  (Mo.)  Rev.  St  1900,  {  2023,  has  no 
application  where  the  trial  judge  refuses  to 
grant  a  new  trial;  it  being  incumbent  upon  the 
complaining  party  to  prove  to  the  appellate 
court  that  error  occurred  on  the  trial  which 
wasorejudiciaL— State  ex  reL  Iba  v.  Ellison,  165 
S.  W.  369. 

{  1032  (Tex.Civ.App.)  A  judgment  will  not 
be  reversed  because  of  the  manner  of  choosing 
the  jury,  or  because  the  court  failed  to  formal- 
ly present  the  charge  to  counsel  before  the  ar- 
guments, where  appellant  did  not  claim  that 
he  was  thereby  injured.— Jones  v.  Doty,  165  S. 
W.  15. 

{  1033  (Ark.)  In  a  shipper's  action  for  dam- 
ages from  delay  in  a  shipment,  where  a  limita- 
tion of  the  measure  of  damages  was  beneficial 
to  the  defendant,  held  that  it  could  not  complain. 
—Kansas  City  Southern  Ry.  Co.  v.  Mabry,  165 
S.  W.  279. 

{  1033  (Mo.App.)  Error  in  an  action  on  a  fire 
policy  in  permitting  the  jury  to  allow  plaintiff 
an  attorney's  fee  not  exceeding  10  per  cent,  of 
the  policy,  in  case  of  vexatious  refusal  to  pay 
the  amount  of  the  policy,  when  Acts  1911,  pp. 
282,  283,  only  autnorize  the  allowance  or  a 
"reasonable  attorney's  fee,"  held  not  reversible. 
—City  of  Aurora  v.  Firemen's  Fund  Ins.  Co., 
165  S.  W.  357. 

!  1039  (Mo.App.)  The  error,  if  any,  in  per- 
mitting plaintiff  to  file  a  reply  out  of  time  will 
not  be  considered,  where  the  reply  was  unprov- 
en.— Reddick  v.  Northern  Accident  Co.,  165  S. 
W.  354. 
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P  1041  (Tex.Civ.App.)  A  change  in  the  dis- 
trict court  on  appeal  from  a  justice's  court  of 
the  cause  of  action  is  harmless,  where  no  is- 
sues brought  about  by  the  change  was  pre- 
sented to  the  jury  by  the  court  or  the  evidence. 
—Adair  t.  Stallings,  165  S.  W.  140. 

i  1046  (Mo.App.)  Error  in  ruling  that  an  in- 
jury to  certain  fences  was  an  injury  to  the 
Inheritance  held  cured  by  a  subsequent  instruc- 
tion that  the  plaintiff's  measure  of  damages  for 
such  injury  was  the  actual  value  of  the  fences 
as  they  stood. — Steckman  v.  Quinoy,  O.  &  K. 
C.  R.  Co.,  165  S.  W.  1122. 

i  1050  (Mo.)  Defendant  in  a  personal  injury 
action  held  not  injured  by  a  question  whether 
plaintiff's  present  paralyzed  condition  "might, 
could,  or  would"  have  resulted  from  a  blow  over 
the  eye,  or  "might,  could,  or  would"  have  result- 
ed from  the  injury  received,  even  if  the  question 
were  objectionable  as  seelcing  to  have  witness 
state  which  of  two  causes  produced  plaintiff's 
condition. — ^Taylor  v.  Metropolitan  St.  Ry.  Ca, 
165  S.  W.  327. 

§  1050  (Mo.App.)  Any  error  in  admitting  evi- 
dence by  B  witness,  who  had  testified  in  an 
action  on  a  fire  policy  as  to  the  practicability  of 
building  onto  the  walls  of  the  burnt  building, 
that  he  did  not  pay  much  attention  to  the  low- 
er floor,  but  it  looked  to  him  as  though  it  was 
In  bad  shape,  AeM  not  reversible. — City  of  Au- 
rora V.  Firemen's  Fund  Ins.  Co.,  166  S.  W. 
357. 

f  1050  (Mo.App.)  The  erroneous  admission  of 
evidence  that  no  whistle  was  sounded  for  a 
farm  crossing  at  which  plaintiff's  mules  were 
killed  is  prejudicial,  where  it  could  have  been 
found  that,  had  the  whistle  been  sounded,  the 
mules  could  have  been  removed  before  injury. — 
Alexander  t.  Missouri  Pac.  Ry.  Co.,  165  S.  W. 
1156. 

§  1050  (Tex.Civ.App.)  In  an  action  for  fraud 
in  the  sale  of  land,  the  admission  of  evidence  of 
plaintifTs  attempt  to  purchase  40  acres  addi- 
tional land  at  about  the  same  time  from  de- 
fendant held  not  ground  for  reversal  of  a  judg- 
ment against  defendant. — Zavala  Land  &  Wa- 
ter Co.  V.  Tolbert,  165  S.  W.  28. 

f  1050  (Tex.Civ.App.)  Error,  if  any,  In  ad- 
mitting evidence  of  similar  facts  was  not  re- 
versible, where  there  was  other  positive  evi- 
dence of  the  fact  to  be  established. — ^Texas,  Q. 
&  N.  Ry.  Co.  T.  Berlin,  166  S.  W.  62. 

§  1050  (Tex.Civ.App.)  In  an  action  for  the 
death  of  a  railroad  engineer,  caused  by  the  ex- 
plosion of  the  boiler,  the  admission  of  testimony 
as  to  the  defective  condition  of  the  water  glass 
on  the  engine  three  months  before  the  accident, 
though  remote,  was  harmless,  where  another 
witness  testified  to  the  same  effect  without  ob- 
jection.— Southern  Pac.  Co.  v.  Vaughn,  165  S. 
W.  885. 

S  1051  (Tex.aiv.App.)  In  an  action  for  the 
death  of  a  servant,  killed  by  an  explosion  of 
steam  pipes,  the  erroneous  admission  of  evi- 
dence that  it  was  the  general  custom  in  power 
plants  to  examine  such  pipes  was  harmless, 
where  defendant  proved  that  it  was  its  custom 
to  inspect  such  pipes.— Texas  Power  &  Light 
Co.  V.  Bird,  165  S.  W.  8. 

I  1052  (Mo.App.)  Admission  of  declarations  of 
an  insurance  agent  that  insured  paid  him  a 
premium  was  not  cured  by  the  agent  subse- 
quently testifying  that  the  premium  was  not 
paid  him;    they  not  having  been  offered  to  im- 

feach  him,  because  offered  before  he  testified. — 
'art  V.  Illinois  Life  Ins.  Co.,  105  S.  W.  1152. 
i  1052  (Tex.Civ.App.)  Error  in  the  admission 
of  testimony  as  to  the  value  of  a  horse  in  a  cer- 
tain contingency  AeZd  harmless,  where  the  ver- 
dict was  not  claimed  to  be  exces-sive,  and  was 
supported  by  other  testimony.— Texas  &  N.  O. 
R.  Co.  V.  Francis,  165  S.  W.  40. 

I  1056  (Mo.App.)  In  an  action  for  breach  of 
an  employment  contract,  defendant  held  not 
prejudiced  by  the  exclusion  of  certain  letfcra 
written   by   plaintiff   to   defendant's   president. 


offered  to  negative  the  idea  that  plaintiff  did  not 
have  ample  opportunity  to  have  the  matter  of 
his  contract  definitely  determined.— <3ale  t.  J. 
Kennard  &  Sons  Carpet  Co.,  166  S.  W.  842. 

f  1058  (Tex.Civ.App.)  Any  error  in  sustain- 
ing objections  to  evidence  was  harmless,  where 
the  substance  of  the  evidence  was  afterwards 
admitted.— Houston  Belt  &  Terminal  Ry.  Co. 
V.  Wilson,  165  S.  W.  660. 

{  1060  (Mo.App.)  An  argument  by  counsel 
that  plaintiff  was  entitled  to  recover  for  the 
probability  that  an  injury  to  one  eye  would  af- 
fect the  other  eye  in  the  future  held  prejudicial 
error  under  the  evidence,  in  view  of  an  instruc- 
tion of  the  court  allowing  recovery  for  loss  of 
eyesight— Phillips  t.  Hamilton  Brown  Shoe  Co_ 
165  S.  W.  1183. 

The  fact  that  the  court  compelled  the  plain- 
tiff to  remit  $4,000  from  a  verdict  for  $10,000 
did  not  cure  error  in  the  argument  of  counsel 
as  to  the  measure  of  damages. — Id. 

i  1062  (Mo.App.)  Where,  in  an  action  for  rent 
due,  the  petition  prayed  for  $360  as  due  and  un- 
paid under  a  written  lease  stipulating  a  month- 
ly rental  of  $30  a  month,  defendant  pleaded  a 
counterclaim  recognizing  the  lease  and  admit- 
ting that  12  mouths'  rent  was  unpaid,  judg- 
ment for  plaintiff  will  not  be  reversed  because 
the  court  computed  the  total  rent  due  instead 
of  having  the  jury  do  so. — Landers  v.  Schneider, 
165  S.  W.  872. 

§  1062  (Tez.Civ.App.)  Where  evidence  as  to 
negligent  act  not  a  proximate  cause  was  am- 
ple, while  that  as  to  act  which  might  have 
been  a  proximate  cause  was  meager,  erroneous 
submission  of  the  first  act  held  not  harmless. — 
Paris  &  G.  N.  R.  Co.  v.  Flanders,  165  S.  W. 
98. 

{  1064  (Ark.)  In  an  action  to  recover  the  val- 
ue of  a  car  load  of  holly,  delayed  in  transit  till 
the  market  was  lost,  error  in  fixing  the  dam- 
ages according  to  the  price  at  the  place  of  de- 
livery instead  of  at  destination  held  harmless, 
where,  the  price  at  the  place  of  shipment  was 
dependent  upon  the  market  price  at  destination. 
—Kansas  City  Southern  Ry.  Co.  v.  Mabry.  165 
S.  W.  279. 

§  1064  (Ark.)  In  an  action  for  ejection  of  a 
street  railway  passenger,  an  instruction  requir- 
ing the  carrier  to  protect  passengers  from  mis- 
treatment by  employ^  held  not  prejudicial  to 
defendant  because  of  indefinitenesa  in  referring 
to  "mistreatment."— Little  Rock  Ry.  &  Electric 
Co.  V.  Bracy,  165  S.  W.  450. 

In  an  action  for  wrongful  ejection  of  a  pas- 
senger, an  instruction  that,  if  plaintiff  asRauIted 
the  motorman  first,  that  would  not  justify  the 
motorman  in  using  more  force  than  appeared 
necessary  to  him,  as  a  reasonable  man,  to  pro- 
tect himself  from  such  assault  or  further  vio- 
lence at  plaintiff's  hands  was  not  prejudicially 
erroneous  to  defendant. — Id. 

fi  1064  (Ky.)  Error  of  an  instruction,  in  an  ac- 
tion against  a  carrier  for  injury  from  ejection 
by  its  servants  of  plaintiff  from  its  train  while 
in  motion,  in  making  It  a  requisite  to  recovery 
that  he  should  have  informed  them  he  was  there 
by  invitation  of  a  certain  organization,  was  not 

Srcjiidicial    to    defendant. — Chesapeake    &     O. 
;y.  Co.  V.  Case,  165  S.  W.  968. 

§  1064  (Mo.App.)  Where,  in  an  action  for 
breach  of  a  warranty  in  the  sale  of  a  jack,  there 
was  no  dispute  over  the  fact  that  a  warranty 
was  made,  intended,  and  understood,  the  error 
In  an  instruction  submitting  the  issue  of  war- 
ranty, arising  from  the  fact  that  It  omitted  the 
element  of  the  seller's  intention  to  warrant,  was 
not  reversible.— Burns  v.  Limerick,  165  S.  W. 
1166. 

i  1066  (Ky.)  In  an  action  against  a  telegraph 
cornpany  for  delay  in  the  delivery  of  a  death 
messa;ie  and  for  the  negligence  of  its  manager 
in  misinforming  plaintiff  as  to  the  time  of  the 
funeral,  instructions  held  not  prejudicial  to  the 
company,  in  view  of  the  undisputed  evidence.— 
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Westei-n  Union  Telegraph  Co.  ▼.  Reed,  165  S. 
W.  656. 

i  1066  (Mo.App.)  Au  inatniction  submitting 
the  question  of  permanent  injuries  to  the  jnry, 
.  in  a  personal  injury  action,  AeJd  not  prejudicial 
to  defendant,  even  if  the  evidence  did  not  au- 
thorize the  submission  of  that  question.— Quin- 
ley  V.  Springfield  Traction  Co.,  165  S.  W.  346. 
'  i  1066  (Tez.Civ.App.)  The  submission  of  an 
issue  not  raised  by  the  pleadings,  where  there 
is  evidence  as  to  such  issue  which  might  rea- 
sonably have  influenced  the  jury,  is  reversible 
error.— Texas  Power  &  Light  Co.  v.  Bird,  165 
S.  W.  8. 

§  1066  (Tex.Civ.App.)  Where  the  evidence 
showed  no  breach  of  a  condition  that  a  fire 
policy  should  be  void  if  the  property  should 
be  vacant  "or"  unoccupied  for  ten  days,  the 
error  iu  a  charge  which  reouired  the  property 
to  be  both  unoccupied  and  vacant  for  a  period 
of  ten  days  is  harmless. — Home  Ins.  Co.  v.  Pe- 
terman,  165  S.  W.  103. 

i  1067  (Mo.)  Where  a  case  at  law  was  tried 
to  the  court  on  agreed  facts,  the  ignoring  of  re- 
auested  instructions  was  not  reversible  error. 
— Ecl£le  V.  Hylarid,  165  S.  W.  1035. 

§  1068  (Ark.)  Where  a  verdict  was  not  exces- 
sive, defendant  was  not  prejudiced  by  an  in- 
struction authorizing  the  jury,  in  assessing 
plaintiff's  damages,  to  consider  whether  he  was 
married  or  single. — Ferguson  &  Wheeler  Land, 
Lumber  &  Handle  Co.  v.  Good,  165  S.  W.  628. 

§  1068  (Mo.App.)  Where,  in  an  action  on  a 
fire  policy,  the  jury  found  for  plaintiff,  and 
nnder  the  instructions  must  have  fonnd  for 
the  full  amount  of  the  policy,  and  the  verdict 
did  not  add  to  such  amount  any  sum  for  in- 
terestj  or  as  a  penalty,  or  attorney's  fee  for 
vexatious  refusal  to  pay  the  loss,  error  in  in- 
structions as  to  the  amount  of  the  penalty  and 
in  permitting  an  attorney's  fee  to  be  allowed 
was  not  prejudicial  to  defendant. — City  of  Au- 
rora V.  Firemen's  Fund  Ins.  Co.,  165  S.  W. 
357. 

i  1068  (Mo.App.)  Error,  in  an  instruction  as 
to  the  amount  of  plaintiff's  demand,  is  harm- 
less, where  the  jury  found  that  the  plaintiff  had 
failed  to  perform  his  contract,  and  was  therefore 
not  entitled  to  recover  in  any  amount. — ^Lyle  v. 
Andalaft,  165  S.  W.  1146. 

§  1068  (Tex.Civ'.App.)  In  an  action  against 
several  defendants  for  commissions  for  effecting 
an  exchange  of  realty,  error  in  submitting  the 
issue  of  joint  liability  held  harmless  where  the 
verdict  for  plaintiff  was  not  joint — Smith  t. 
Bogle,  165  S.  W.  35. 

S  1068  (Tex.Civ.App.)  An  instruction  that  an 
injured  party  may  recover  for  future  conse- 
quences, though  be  does  not  show  that  it  is  rea- 
sonably certain  that  he  will  suffer,  was  not  ap- 
plicable and  was  immaterial,  where  neither 
party  sought  damages  for  future  consequences, 
and  the  jury  evidently  did  not  consider  the  in- 
struction.—Ross  V.  Jackson,  165  S.  W.  513. 

1 107 1  (Mo.App.)  'Exrot  in  a  finding  by  the 
trial  court  of  a  value,  in  excess  of  that  shown 
by  the  evidence,  of  the  property  received  by  the 
defendant  corporation  from  another  corporation, 
for  a  judgment  against  which  it  was  sought  to 
hold  the  defendant  liable,  is  harmless,  where 
there  was  ample  evidence  that  the  value  was  in 
excess  of  the  judgment. — Hough  v.  St.  Louis 
Car  Co.,  165  S.  W.  1161. 

f  1073  (Ark.)  Where  in  replevin  plaintiff  gave 
bond  to  obtain  possession,  and  defendant  filed 
cross-bond  and  retained  possession,  a  judgment 
for  plaintiff  for  the  possession  of  the  chattels 
was  not  prejudicial  to  defendant  for  failing  to 
contain  an  alternative  provision. — Malone  v. 
Collins,  165  S.  W.  641. 

(I)   Brror  'Waived  In  Appellate  Court. 

{  1078  (Mo.)  In  an  action  by  a  township  col- 
lector to  collect  taxes  from  the  estate  of  a  non- 


resident on  which  ancillary  administration  was 
being  had,  a  contention  that  he  was  not  au- 
thorized to  sue  in  the  name  of  the  state,  made 
in  the  administrators'  original  answer  filed  in 
the  probate  court,  will  not  be  considered  on 
appeal  where  it  appeared  to  have  been  waived 
below,  and  was  not  urged  in  their  briefs  on  ap- 
peal.—State  ex  rel.  Hickman  v.  Lewis,  165  S. 
W.  319. 

(J)   Deelalons    of   Intermediate    Courts. 

f  1094  (Tenn.)  Under  Acta  1911,  c.  29,  rel- 
ative to  acceptance  of  remittitur,  suggested  by 
trial  judge,  under  protest,  and  appeals,  the  Su- 
preme Court  will  not  ordinarily  interfere  with 
the  trial  court's  decision,  approved  by  the  Court 
of  Civil  Appeals,  as  to  the  amount  of  damages. 
-Grant  v.  Louisville  &  N.  R.  Co.,  165  S.  W. 
963. 

XVn.  DETERMIHATION  AND  DISPO- 
SITION OF  CAUSE. 
(D)   Reversal. 

f  1164  (Tex.Civ.App.)  Where,  though  a  peti- 
tion was  demurrable,  the  demurrer  was  either 
overruled  or  not  presented,  judgment  erroneous- 
ly rendered  for  defendant  on  another  ground 
will  be  reversed  in  order  that  plaintiff  might 
amend.— Ogg  v.  Ogg,  165  S.  W.  912,  following 
Jiron  V.  Jiron.  136  S.  W.  493. 

§  I  (70  (Mo.)  Where    an    insane    person    died 

Sending  suit  to  set  aside  a  deed  obtained  from 
er,  and  judgment  was  rendered  in  favor  of  her 
heirs,  without  reference  to  her  administrator, 
error  in  overruling  a  demurrer  for  misjoinder 
of  the  administrator  as  a  party  plaintiff  held 
not  ground  for  reversal. — Halasy  v.  Halasy,  165 
S.  W.  1012. 

I  1 1 70  (MoJ  An  error  to  be  reversible  must 
materially  affect  the  merits. — Eckle  v.  Ryland, 
165  S.  W.  1035. 

I  1170  (Tex.fflv.App.)  Under  rule  62a  for 
Courts  of  Civil  Appeals  (149  S.  W.  x),  prohibit- 
ing reversals  for  nonprejudical  error,  the  fail- 
ure of  the  charge,  in  a  personal  injury  action  by 
a  servant,  to  define  assumed  risk  must  be  diare- 

?:arded,  where  it  informed  the  jury  that,  if  they 
ound  plaintiff  guilty  of  certain  things  which 
constituted  assumed  risk,  he  could  not  recover.— 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bosher,  165 
S.  W.  93. 

I  1 1 70  (Tex.CSv.App.)  In  view  of  the  Court 
of  Appeals  rule  62a  (149  S.  W.  x),  prohibiting 
reversals  unless  the  error  probably  caused  an 
improper  judgment,  any  error  in  admitting 
evidence  as  to  plaintiff^s  good  reputation  for 
truth,  etc.,  when  his  reputation  had  not  been 
impeached,  was  not  reversible.— Wells  Fargo  & 
Co.  V.  Benjamin,  165  S.  W.  120. 

SII70  (Tex.Civ.App.)  Where  the  substantial 
and  final  issues  were  submitted  to  the  jury  and 
found  adversely  to  the  complaining  party,  any 
errors  in  submitting  the  minor  details  should  not 
cause  a  reversal  of  the  case  under  Court  of  Civil 
Appeals  Rule  62a  (49  S.  W.  x)  .—International 
&  G.  N.  Ry.  Co.  V.  Walters,  165  S.  W.  525. 

p1l7l  (Tex.Civ.App.)  The  maxim,  "De  mini- 
mis non  curat  lex,"  is  applicable  to  the  allow- 
ance of  $2.50  excessive  damages.- Missouri,  K. 
&  T.  Ry.  Co.  V.  Kirkpatrick,  165  S.  W.  500. 

S  1 172  (Tex.Clv.Anp.)Rule  62a  for  Courts  of 
Civil  Appeals  (149  S.  W,  x),  authorizing  rever- 
sals in  part,  held  not  applicable  in  action  for 
damages,  where  there  was  no  evidence  showing 
the  amount  of  the  damages,  which  was  the  mat- 
ter in  controversy.— Texas  &  N.  O.  R.  Co.  v. 
Weems,  165  S.  W.  1194. 

§  1175  (Tex.CiT.App.)  Where  the  evidence  is 
practically  without  conflict,  and  all  of  the  ma- 
terial facts  are  before  the  Court  of  Civil  Ap- 
peals, that  court  will  itself  enter  the  judgment 
which  should  have  been  rendered  below. — Mar- 
shall V.  Season,  165  S.  W.  76. 
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APPEARANCL 

See  Taxation,  |  482. 

APPLIANCES. 

See  Master  and  Servant,  H  101-121. 

APPOINTMENT. 

See  Receiven,  |§  35,  60. 

ARCHITECTS. 

See  Contracts,  ff  280,  323. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  {{  71»-730 ;  Trial,  H  11»- 
133. 


See  Bail. 


ARREST. 
ARSON. 


See  Criminal  Law,  §  380. 

1 28  Cl'ez.Cr.App.)  Evidence  was  not  admis- 
sible, in  a  prosecution  for  burning  a  house  in 
wiiicb  accused  lived,  tliat  witness  saw  accused 
with  a  certain  dress  on  which  she  made  since 
the  fire,  unless  it  were  shown  that  the  particu- 
lar dress  was  included  b^  accused  in  her  state- 
ment of  loss  from  the  fire.— McGlary  v.  State, 
165  S.  W.  672. 

ASSAULT  AND  BATTERY. 

See  Carriers,  Sf  283,  284,  305,  319,  321,  365; 
Criminal  Law,  f{  426,  608,  655;  Witnesses, 
1276. 

X.  OXVU.  LIABIUTT. 

(B)  Aetlonfi. 

§42  ((Ky.)  In  an  action  against  a  railroad 
company  for  damages  for  assault  and  battery 
by  the  conductor,  evidence  held  to  make  it  a 
jury  question  whether  the  conductor's  first  or 
other  blows  with  his  ticket  punch  were  neces- 
sary in  self-defense. — Louisville  Ry.  Co.  v. 
Frick,  165  S.   W.  (549. 

{  43  (Ky.)  An  instruction  in  an  action  against 
a  railroad  company  for  assault  by  the  conduc- 
tor, in  which  defendant  claimed  self-defense, 
heta  erroneous  in  not  restricting  the  damages 
to  those  received  as  a  result  of  the  force  used 
by  the  conductor  in  excess  of  what  was  neces- 
sary to  defend  himself. — Louisville  Ry.  Co.  v. 
Frick,  166  S.  W.  649. 

ASSESSMENT. 

See  Drains,  §§  76-82;  Municipal  Corporations, 
g§  410-518;   Taxation,  $|  356-493. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  §§  719-747. 

ASSIGNMENTS. 

See  Insurance,  {{  203-219 ;  Landlord  and  Ten- 
ant, g§  57,  74 ;   Principal  and  Agent,  §  175. 

I.  REQUISITES   AND  VAI.IDITT. 

(C)  VaUdltr* 

{  70  (Mo.)  Where  an  action  by  an  assignee  is, 
on  his  death  pending  the  action,  prosecuted  by 
the  assignor  as  administrator,  the  assignor 
thereby  acknowledges  the  validity  of  the  assign- 
ment and  is  estopped  to  deny  its  validity  and 
sue  as  the  owner  of  the  cause  of  action. — Wilson 
V.  King's  Lake  Drainage  &  Levee  Dist,  165  S. 
W.  734. 

ASSOCIATIONS. 

See  Insurance,  |  54. 

ASSUMED  NAMES. 

See  Names,  {  10. 


ASSUMPSIT,  ACTION  OF. 

See  Drains,  i  49.- 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  U  203-226, 

OQQ 

ATTACHMENT. 

See  Exemptions ;    Garnishment 

I.   NATITBE  AND   OBOUHD8. 

(B)   Gronndfi    of    AttaehmeBt. 

§  25  (Tenn.)  A  resident,  who  went  to  another 
state  to  engage  in  business,  with  no  definite 
idea  as  to  when  he  would  return,  or  who,  after 
he  got  there,  determined  to  make  it  his  resi- 
dence, and  actually  resided  there  when  an  at- 
tachment was  levied,  or  if  he  went  there  to 
obtain  employment  and  did  so,  was  a  nonresi- 
dent; but  if  he  went  on  a  visit,  intending  to 
return  when  his.  visit  was  out,  he  would  not 
be  such  nonresident — Keelin  v.  Graves,  165  S. 
W.  232. 

§  28  (Tenn.)  One  may  be  a  temporary  nonres- 
ident of  the  state,  so  as  to  authorize  an  attach- 
ment, though  his  domicile  is  still  in  the  state. — 
Keelin  v.  Graves,  165  S.  W.  232. 

V.  XJSVT,  UEN,  AND  OUSTODT  AND 
DISPOSITION   OF   FBOPEKTY. 

i  177  (Ark.)  A  writ  of  attachment  constitutes 
a  lien  on  the  personal  property  of  defendant 
only  from  the  time  of  the  delivery  of  the  writ  to 
the  officer.— McClendon  v.  First  Nat  Bank,  165 
S.  W.  952. 

AHORNEY  AND  CLIENT. 

See  Appeal  and  Error,  H  301,  1033,  1060, 1068 ; 
Bills  and  Notes,  {  634:  Corporations,  §  574 ; 
Costs,  II  172,  173;  Criminal  Law,  if  719- 
730;  Garnishment,  {  191;  Husband  and 
Wife,  §1  295,  301 ;  Insurance,  I  8 ;  Jury,  { 
19:  Justices  of  the  Peace,  g  147;  Trial,  ig 
119-133,  252;    Witnesses,  H  198,  205. 

I.   THE    OFFICE   OF   ATTOBNET. 
(C)    Snapensloa    and    Dlabarment. 

1 49  (Ark.)  Upon  summary  motion  under 
Kirby's  Dig.  {  449,  to  recover  from  an  attorney 
money  which  he  improperly  refused  to  pay  over 
to  his  client,  held  that  under  sections  460,  452, 
463  and  454,  the  court  hearing  the  motion  can- 
not suspend  the  attorney  from  practice. — Nich- 
ols V.  LitUe,  165  S.  W.  301. 

n.   RETAINER    AND    AUTHOBITT. 

g  104  (Tex.Civ.App.)  If  the  attorney  repre- 
senting the  mortgagee  in  the  execution  of  an 
instrument  claimed  to  be  a  mortgage,  had  notice 
that  the  property  was  homestead  property,  such 
notice  would  be  imputed  to  the  mortgagee. — 
Mitchell  V.  Morgan,  165  S.  W.  883. 

m.  DUTIES  AND   UABILITIES  OF  AT- 
TORNEY TO   CI.IENT. 

g  126  (Ark.)  In  a  summary  proceeding  to  re- 
cover from  an  attorney  the  proceeds  of  a  note 
which  plaintiff  claimed  he  had  collected  for  her 
benefit,  evidence  held  sufficient  to  sustain  a 
judgment  for  plaintiff  and  show  that  the  attor- 
ney had  not  purchased  the  note  from  plaintiff. 
—Nichols  V.  Little,  165  S.  W.  301. 

In  summary  proceedings  to  recover  from  an 
attorney  the  proceeds  of  a  note  which  plaintiff 
claimed  he  had  collected  for  her,  the  attorney 
who  set  up  bis  purchase  of  the  note  and  that 

SlalntifF  thereafter,  becoming  dissatisfied  with 
er  sale,  he  effected  a  compromise  with  her, 
may  be  cross-examined  as  to  the  compromise. 
— ^Id. 
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AUCTIONS  AND  AUCTIONEERS. 

Evidence,  g  427. 

)  (Mo.App.)  Where  a  stock  breeder  issaed 
ktalogue  announcing  a  public  sale  of  jacks 
!ribed  therein,  and  warranted  to  be  as  rep- 
inted,  and  the  auctioneer,  on  putting  up  a 
:,  read  the  description  and  stated  that  he 

a  good  performer  and  sure  breeder,  and 
owner,  the  day  before  the  sale,  had  made 
same  representation,  the  representations  in- 
uDg  one  to  buy  the  animal  were  warranties, 
arns  v.  Limerick,  165  8.  W.  1166. 
here  a  buyer  of  a  jack  at  public  auction 
•d  on  statements  in  the  catalogue  announc- 
the  sale  and  in  statements  made  at  the 
warranting  the  animal,  but  there  was  noth- 
to  show  that  the  statements  in  the  cata- 
e,  which  included  the  provision  that  any 
lal  that  proved  not  to  be  as  represented, 
was  returned  within  60  days,  would  be  re- 
ed or  the  money  refunded,  limited  the  sell- 
liability,  the  buyer  could  rely  on  a  breach 
warranty  and  sue  for  damages,  or  he  could 
rn  the  animal  and  receive  bis  money  back. 

AUTHORITY. 

Corporations,  g  404. 

AUTOMOBILES. 

Highways,  ||  181.  184 ;  Master  and  Serv- 
it,  $§  801,  3.S0 ;  Municipal  Corporations,  §§ 
5,  706;    Trial,  $127. 

BAGGAGE. 

Carriers,  K  397%^08. 

BAIL. 

.  IN  CBXMIirAL  PBOSECVTIONS. 

'4  (Tex.Cr.App.)  Where  a  bail  bond  was 
uted  to  guarantee  the  appearance  of  ac- 
d  in  the  criminal  district  court  of  Dallas 
ity,  the  tranafer  of  the  prosecution  under 
1  of  32d  Leg.  1st  Called  Sess.  c.  19,  to  the 
linal  district  court  No.  2,  carried  with  it  the 
I,  and  did  not  discharge  the  surety. — General 
ding  &  Casualty  Co.  v.  State,  165  S.  W. 

7  (Tex.Cr.App.)  In  view  of  the  fact  that 
statute  prescribing  how  a  bail  bond  can  be 
iitcd  (Code  Cr.  Proc.  1911,  arts.  488,  489) 
not  require  that  the  judgment  recite  when 
sed  shall  appear,  a  judgment  nisi  was  not 
lid  because  it  recited  that  the  principal  was 

lake  his  personal  appearance    on  the  

of ,  191—,"  where  it  also  recited  that 

'should  well  and  truly  make  his  personal 
iarance  before  said  court  *  •  *  and 
>  remain  from  day  to  day  until  discharged." — 
ses  v.  State,  165  S.  W.  607. 

I  the  proceedings  and  judgments  on  the  for- 
ire  of  a.  bail  bond  constitute  a  criminal  and 
a  civil  case. — Id. 

'7  (Tex.Cr.App^  In  view  of  Code  Cr.  Proc. 
,  arts,  489-491,  providing  for  the  forfei- 
of  bail  bonds,  there  is  no  variance  between 

II  bond,  which  correctly  states  the  date  for 
ippearance  of  accused,  and  a  judgment  nisi, 
h  gives  the  date  of  appearance  as  "on  the 

-  day  of  ,  191— .^'—Hodges  v.  State, 

8.  yf.  613. 

7  (Tex.Cr.App.)  Where  the  judgment  nisi 
liting  a  bail  bond  did  not  allege  the  day  on 
h  the  principal  was  required  to  be  present, 
left  that  a  blank,  there  was  no  variance 
een  it  and  the  bail  bond  alleging  the  term 
hich  the  principal  was  to  be  present. — Gen- 
Bonding  &  Casualty  Ins.  Co.  v.  State,  165 
V.  615. 

ider  Code  Cr.  Proc.  1911,  art.  489,  it  is  not 
.   to   a   proceeding  for   the   forfeiture  of  a 


bail  bond  that  the  judgment  nisi  failed  to  al- 
lege the  date  on  which  accused  defaulted. — Id. 

Though  there  was  but  one  surety  on  a  bail 
bond,  &e  judgment  nisi  is  not  invalid  in  the 
use  of  the  word  "each"  with  reference  to  the 
bondsman,  for  "each"  is  singular,  and,  if  su- 
perfluous, may  be  disregarded  as  surplusage. 
— Id. 

1 82  (Tex.Cr.App.)  A  proceeding  to  recover 
on  forfeited  bail  bonds  is  a  criminal,  not  a  civil, 
action ;  this  being  true,  regardless  of  the 
amendments  to  the  Code  of  Criminal  Procedure 
in  1876.— General  Bonding  &  Casualty  Co.  v. 
State,  165  S.  W.  615. 

g  85  (Tex.Cr.App.)  Scire  facias  to  forfeit  a 
bail  bond  can  be  issued  only  from  the  court  hav- 
ing possession  of  the  records  on  which  it  is 
founded.— General  Bonding  &  Casualty  Ins.  Co. 
V.  State,  165  S,  W.  615. 

8  88  (Tex.Cr.App.)  Under  Acts  26th  Leg.  e. 
74,  amending  Code  Cr.  Proc.  1895,  art.  309, 
8ut)d.  3,  providing  that  a  bail  bond  shall  de- 
scribe the  offense  as  a  felony  or  as  a  misde- 
meanor, where  a  bond  stated  that  defendant 
was  charged  with  a  felony,  a  citation  to  the 
sureties  which,  instead  of  reciting  that  the 
bond  was  to  appear  and  answer  a  "felony," 
stated  that  he  was  charged  "with  the  offense 
of  keeping  premises  for"  gaming  purposes,  was 
sufficient.— Hodges  v.  State,  165  S.  W.  607. 

After  the  sureties  have  answered,  a  citation 
issued  on  forfeiture  of  a  bail  bond  will  be  treat- 
ed solely  as  a  pleading  on  the  bond  and  judg- 
ment nisi— Id. 

Where,  in  case  of  forfeiture  of  a  bail  bond, 
the  sureties  desire  to  object  to  insufficiency  of 
the  citation,  they  must  in  limine  file  a  motion 
to  quash  it  and  appear  solely  for  that  purpose. 

§88  (Tei.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  497,  and  Rev.  St  1911,  art.  1852, 
providing  the  procedure  on  the  forfeiture  of 
bail  bonds  and  defining  the  requisites  of  cita- 
tions, there  is  no  variance  between  a  bail 
bond,  which  states  that  accused  stands  charged 
with  a  felony,  and  a  judgment  nisi  and  cita- 
tion, which  recite  that  he  is  by  indictment  ac- 
cused of  keeping  premises  for  gaming. — Hodges 
v.  State,  165  S.  W.  613. 

§  881/2  (Tex.Cr.App.)  In  proceedings  on  the 
forfeiture  of  a  bail  bond,  the  state  may  dismiss 
as  to  the  principal,  whether  with  or  without 
<  ause  ;  it  not  being  contemplated  by  the  perti- 
nent statutes  (Code  Cr.  Proc.  1911,  arts.  4^, 
490,  5(X))  that  questions  arising  between  the 
principal  and  his  sureties,  or  between  the  sure- 
ties themselves,  shall  be  adjudicated  in  such 
proceeding.- Hodges  v.  State,  165  S.  W.  607. 

-S88i/;i  (Tex.Cr.Afip.)  A  bail  bond  is  a  several 
obligation  of  the  i>rincipal  and  the  sureties,  and 
where  judgment  nisi  is  taken  against  the  princi- 
pal and  citation  is  issued  for  him  and  the  sure- 
ties, the  case  may  be  dismissed  as  to  the  prin- 
cipal.—Hodges  V.  State,  165  S.  W.  613. 

§88"/2  (Tex.Or.App.)  In  view  of  Rev.  St. 
1895,  art  1204,  permitting  suit  against  the  sure- 
ty on  a  bail  bond  alone,  he  cannot  complain 
that  the  proceeding  was  dismissed  as  to  the 
principal,  where  the  latter  was  a  refugee  from 
justice. — (General  Bonding  &  Casualty  Ins.  Co. 
V.  State,  165  S.  W.  615. 

§89  CTex.Cr.App.)  A  citation  on  a  judgment 
nisi  on  a  bail  bond  is  not  insufficient,  as  failing 
to  allege  facts  constituting  a  cause  of  action, 
because,  after  alleging  the  giving  of  the  bond 
and  the  transfer  of  the  cause  to  a  named  court, 
it  only  averred  that  the  principal  failed  to  make 
his  appearance  when  duly  called  in  "said  court" 
—General  Bonding  &  Casualty  Ins.  Co.  v.  State, 
165  S.  W.  615. 

190  (Tex.Cr.App.)  On  scire  facias  to  forfeit 
a  bail  bond,  a  general  denial  by  the  surety  put 
in  issue  all  material  allegations  in  the  writ,  and 
the  burden  is  on  the  state,  not  only  to  introduce 
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In  eTidence  the  judgment  nisi,  but  the  bail 
bond.— General  Bonding  t&  Casualty  Ins.  Co.  v. 
State,  166  S.  W.  615. 

i  93  (Tex.Cr.App.)  A  dismissal  as  to  one 
bondsiuan  in  a  bail  bond  does  not  prevent  judg- 
ment being  entered  against  another.— Hodges  t. 
State,  165  S.  W.  613. 

§  93  (Tez.Cr.App.)  A  bail  bond  is  a  joint  and 
several  obligation,  and  the  dismissal  as  to  one 
bondsman  thereby  does  not  prevent  judgment 
being  entered  against  another. — General  Bond- 
ing &  Casualty  Ins.  Co.  v.  State,  165  S.  W. 
615. 

8  94  (Tei.Cr.App.)  Where  the  transcript  on 
appeal  from  a  judgment  forfeiting  a  bail  bond 
did  not  contain  a  copy  of  the  order  transferring 
the  proceeding  to  the  court  which  forfeited  the 
bona,  that  error  may  be  supplied  by  certiorari. 
— Oeneral  Bonding  &  Casualty  Co.  v.  State, 
165  S.  W.  615. 

BAILMENT. 

See  Carriers,  i§  51-199 ;   Pledges. 

1 4  (Mo.)  Under  contract  of  hiring  of  loco- 
motives "in  first-class  operative  condition"  for 
use  in  construction  service,  held,  that  there 
was  a  breach  of  warranty  if  they  were  not  suit- 
able for  such  construction  work,  though  me- 
chanically in  first-claBS  operating  condition.— 
Southern  Iron  &  Equipment  Co.  v.  Smith.  165 
S.  W.  804. 

I  14  (AIo.)  Under  lease  of  locomotive  engines, 
lessee  neld  liable  for  repairs  necessitated  by 
damages  caused  by  him,  but  not  for  expendi- 
tures made  for  the  purpose  of  trying  to  make 
the  engines  suitable,  where  they  were  not  fit  for 
the  work. — Southern  Iron  &  Equipment  Co.  y. 
Smith,  165  S.  W.  804. 

BANKS  AND  BANKING. 

See  False  Pretenses,  K  12.  49. 

m.   FimCTIONS   AND  DEAXiINOS. 

(B)  Representation    of    Bank    by    Offloers 
and  AventB. 

1 102  (Tex.Civ.App.)  One  who  delivers  cotton 
to  the  honorary  president  of  a  bank  knowing 
that  the  latter  had  no  authority  to  deal  on  be- 
half of  the  bank,  under  an  agreement  by  the 
latter  to  apply  the  proceeds  to  the  payment  of 
an  overdraft  at  the  bank,  cannot  hold  the  bank 
for  the  failure  so  to  apply  the  proceeds. — Guar- 
anty State  Bank  of  Carthage  y.  Hull,  165  S.  W. 
104. 

g  118  (Tex.Civ.App.)  In  an  action  bv  a  bank 
upon  an  overdraft,  evidence  held  insufficient  to 
warrant  a  finding  that  the  president  of  the  bank 
to  whom  the  defendant  had  delivered  cotton  in 
payment  of  the  overdraft  was  the  active  presi- 
dent; there  being  testimony  that  he  was  mere- 
ly an  honorary  president— (Guaranty  State  Bank 
of  Carthage  v.  Hull,  165  S.  W.  104. 

<D)  OoUeotlon*. 

I  161  (Ky.)  Bank  receiving  draft  for  collec- 
tion held  only  an  agent,  and  to  have  no  right  of 
action  for  the  delivery  of  the  attached  bill  of 
lading  by  its  collecting  agent  without  the  pay- 
ment of  the  draft  by  direction  of  the  drawer. — 
Commercial  Nat.  Bank  v.  First  Nat  Bank,  165 
S.  W.  308. 

Bank  receiving  draft  for  collection  without 
notice  of  equitable  assignment  of  proceeds  held 
not  liable  for  its  delivery  of  the  attached  bill  of 
lading  by  the  direction  of  the  drawer  without 
receiving  payment. — Id. 

I  1 62  (Ky.)  A  bank  receiving  a  draft  for  col- 
lection was  not  liable  for  the  negligence  of  the 
bank  to  which  it  sent  the  draft  in  delivering  the 
attached  bill  of  lading  without  receiving  pay- 
ment, and  hence  had  no  right  of  action  against 
such  other  bank  for  its  neKligence. — Commercial 
Nat  Bank  y.  First  Nat  Bank,  165  S.  W.  398. 


BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  U  687-819. 

BENEFITS. 

See  Drains,  H  76,  82. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  |  404 ;  Evidence,  i  177. 

BIDS. 

See  Judicial  Sales,  g  29. 

BIGAMY. 

See  (Criminal  Law,  g  1169. 

g  1 1  (Tex.Cr.App.)  Evidence  in  a  bigamy  pros- 
ecution held  to  support  a  conviction.— Jonea  y. 
State,  165  8.  W.  144. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  g  51. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  g  11 :  Alteration 
of  Instruments,  gg  8,  25 :  Appeal  and  Error, 
g  193;  Attorney  and  (Jlient,  026;  Con- 
tracts, g  171 ;  Guaranty,  g  42 ;  Husband  and 
Wife,  g  232 ;  Insurance,  g  8 ;  Judgment,  g 
615 ;  Limitation  of  Actions,  §g  195,  197,  199 ; 
Mechanics'  Liens,  g  14 ;  Mortgages,  g  235 : 
Municipal  Corporations,  g  292 ;  Payment  gg 
53,  89:  Principal  and  Agent,  g  142;  Prin- 
cipal and  Surety,  gg  105,  112;  Taxation,  g 
74 ;  Trial,  g  26. 

I.   REQUISITES  AND  VAUDITT. 

(C)  Bxeentlon  and  Delivery. 

g  57  (Mo.App.)  One  signing  a  note  after  its 
execution  and  delivery  and  the  passing  of  the 
consideration  between  the  parties  incurs  no  lia- 
bility, unless  there  is  a  new  consideration;  but 
a  note  so  signed,  pursuant  to  an  agreement 
made  in  advance  of  the  delivery.  Is  binding, 
though  no  new  consideration  pasard. — Eitel  y. 
Farr,  165  S.  W.  1191. 

(P)  Talldity. 

g  103  (Mo.App.)  That  the  maker  of  a  note,  a 
business  man,  signed  it  without  reading  it,  be- 
lieving it  to  be  a  receipt,  and  though  the  payee 
characterized  it  as  a  receipt,  was  not  sufficient 
to  show  fraud.— O'Shea  v.  Lehr,  165  S.  W.  837. 

n.  OONBTRUCTION  AND  OPERATIOH. 

g  129  (Tex.Ciy.App.)  A  bill  payable  on  de- 
mand is  due  and  suable  at  once  while  a  bill  pay- 
able at  sight  must  be  presented  for  acceptance 
before  it  can  be  enforced  against  parties  collat- 
erally liable.— Waggoner  Banking  Co.  y.  Gray 
County  State  Bank,  105  S.  W.  022. 

g  130  (Tex.Civ.App.)  A  bill  payable  on  de- 
mand is  suable  at  once,  without  grace,  while  a 
bill  payable  at  sight  is  entitled  to  grace.— Wag- 
goner Banking  Ck>.  v.  Gray  County  State  Bank, 
165  S.  W.  922. 

HI.  MODIXTOATION,  RENEWAI..  AND 
RESCISSION. 

g  141  (Tenn.)  Two  notes  representing  the 
same  debt  may  be  outstanding  at  the  same  time. 
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the  one  as  collateral  to  the  other,  and  either  the 
origin^  or  the  renewal  note  may  be  held  as  col- 
lateral to  the  other.— Dies  v.  Wilson  Ciounty 
Bank,  166  S.  W.  248. 

The  rule  that  the  maker  of  a  note  cannot 
pledge  it  as  collateral  security  for  another  note 
does  not  prevent  the  payee  of  the  original  note 
from  holding  it  as  collateral  security  for  the 
gabsequent  note. — ^Id. 

A  note  may  be  held  as  collateral  security  for 
a  anbeegnent  note  executed  by  the  principal 
maker  of  the  original  note,  even  though  the  sub- 
sequent note  indudes  an  indebtedness  in  addi- 
tion to  that  represented  by  the  original  note. 
-Id. 

V.  BIGHTS  AMD  LIABUJTXES  ON  IH- 

DOBSEBCENT  OB  TBANSFEB. 

(B)   ladorsement  tor  Transfer. 

{301  (Tex.Civ.App.)  If  the  payee  and  indors- 
er  of  a  note,  received  for  cattle  sold  and  secured 
by  a  mortgage  on  the  cattle,  consented  to  their 
sale  by  the  one  purchasing  them  from  him,  he 
could  not  escape  liability  on  the  note  as  an  in- 
dorser  because  such  sale  was  also  consented  to 
by  the  indorsee.— First  Nat  Bank  v.  Powell,  165 
8.  W.  ISl. 

It  would  be  immaterial  upon  the  rights  of  the 
indorser  of  a  note  received  for  cattle  and  se- 
cured by  a  mortgage  on  the  cattle  that  the  pro- 
ceeds of  a  sale  of  the  cattle,  which  were  sold 
with  the  consent  of  the  indorser  and  indorsee, 
were  reinvested  before  they  finally  came  into  the 
possession  of  the  indorsee. — Id. 

If  any  of  the  proceeds  of  mortgaged  property 
came  into  the  hands  of  the  indorsee  of  the  se- 
cured note,  it  was  its  duty  to  apply  them  to  the 
payment  of  the  note  if  it  knew  that  the  money 
was  the  proceeds  of  such  property  or  was 
chargeable  with  such  knowledge.— Id. 

If  a  chattel  mortgagee  consented  to  a  sale  of 
the  mortgaged  property,  he  was  entitled  to 
credit,  when  sued  on  the  secured  note  by  his 
indorsee,  only  for  the  proceeds  of  the  property 
to  the  sale  of  which  be  consented. — Id. 

(D>  Bona  Fide  Pnrcliasers. 

8333  (Tei.Civ.App.)  Where  8.,  having  con- 
tracted to  sell  land  to  defendants,  sold  the  land 
to  plaintiff,  who  rcconveyed  the  same  to  S.  to 
enable  him  to  fulfill  his  contract  on  his  transfer 
of  the  purchase-money  notes  to  plaintiff,  plain- 
tiff was  not  a  bona  fide  purchaser  of  the  notes. 
-Ruth  V.  Cobe,  165  8.  W.  530. 

1354  (Tex.Civ.App.)  While  the  amount  paid 
for  the  note  of  a  solvent  maker  may  be  so  dis- 
proportionate to  its  face  value  as  to  show  con- 
structive notice  of  facts  in  connection  with  its 
execution,  it  is  not  necessary-  that  the  full  face 
value  should  be  paid. — Lock  v.  Citizens'  Nat. 
Bank,  165  S.  W.  636. 

Discounting  of  note  about  10  per  cent,  held 
not  to  deprive  bank  of  standing  of  bona  fide  pur- 
chaser, where  the  makers  did  not  then  know 
of  the  fraud  and  the  bank  by  inquiry  could 
therefore  not  have  learned  thereof. — Id. 

A  purchaser  of  a  negotiable  security  before 
maturity  who  is  not  personally  rhargeable  with 
fraud  is  entitled  to  recover  its  full  amount 
against  the  maker,  though  he  may  have  paid 
less  than  its  par  value  whatever  'the  original 
infirmity  in  the  security.— Id. 

VIX.  PAYMENT  AND   SISCHABGE. 

§430  (Tenn.)  Where  a  new  note  is  given  to 
represent  the  original  consideration  and  the  old 
note  is  retained,  while  it  ia  presumed  that  the 
old  note  is  extinguished  by  the  later  one,  an  ex- 
press agreement  by  the  parties  as  to  the  pay- 
ment or  nonpayment  of  the  old  note  will  con- 
trol.—Dies  v.  Wilson  County  Bank,  165  S.  W. 

248.  

VHX.  ACTIONS. 

i  497  (Tex.Civ.App.)  Where  plaintiff  sued  on 
notes  given  for  the  price  of  land,  and   trans- 


ferred to  him  before  maturity,  and  defendants 
pleaded  fraud  and  want  of  consideration,  the 
burden  was  on  plaintiff  to  show  that  he  was  a 
bona  fide  purchaser  for  value. — ^Ruth  t.  Cobe, 
165  S.  W.  530. 

{516  (Tex.Civ.App.)  In  an  action  against  de- 
fendant as  indorser  of  a  note  secured  by  a  chat- 
tel mortgage,  executed  to  him  for  cattle  sold, 
evidence  held  to  show  that  defendant  consented 
to  a  sale  of  the  cattle  by  the  one  purchasing 
them  from  him.— First  Nat.  Bank  v.  Powell,  165 
8.  W.  131. 

{525  (Ky.)  £jvidence  held  to  warrant  a  fitad- 
ing  that  defendant  was  not  a  bona  fide  purchas- 
er for  value,  vrithin  Negotiable  Instruments 
Law,  {{  62,  55,  59,  defining  bona  fide  holders. — 
Harrison  v.  Ford,  165  S.  W.  663: 

i  534  (Tex.Civ.App.)  In  an  action  on  a  note 
stipulating  for  attorney's  fees,  where  there  was 
no  proof  that  the  stipulated  fees  were  unrea- 
sonable or  unconscionable,  the  court  was  author- 
ized to  act  on  the  stipulation  and  enter  judg- 
ment for  the  stipulated  amount. — Lock  v.  Citi- 
zens' Nat  Bank,  165  S.  W.  536. 

{  538  (Ky.)  In  an  action  on  a  note  given  for 
the  price  of  jewelry,  which  defendant  claimed 
was  procured  by  fraud,  and  transferred  to 
plaintiff  with  notice  of  defenses,  instruction* 
held  correct— HarrUon  v.  Ford,  165  S.  W.  668. 

BONA  FIDE  PURCHASERS. 

See  BiUs  and  Notes,  §{  833,  354;  Vendor  and 
Purchaser,  {{  226-244. 

BONDS. 

See  Appeal  and  Error,  {  387 ;  Bail ;  Guardian 
and  Ward,  §{  173-182 ;  Justices  of  the  Peace, 
8  29;  Principal  and  Surety;  Beplevin,  {  126; 
Taxation,  {  74 ;  Trial,  {  11. 

BOUNDARIES. 

See  Criminal  Law,  {  304 ;  Trespass  to  try  Title, 
{  47. 

n.  EVXDEHOE.  A80EBTAINMENT,  AMD 
ESTABUSHMENT. 

{  36  (Mo.)  In  ejectment  by  a  county  to  recov- 
er a  strip  claimed  to  have  been  opened  as  a 
public  ruad  at  one  time,  though  the  survey  made 
by  the  county  surveyor  was  admissible  and,  in 
a  sense,  presumptively  correct,  it  was  not  in- 
disputable.—Pettis  County  V.  Reavis,  165  8.  W. 
990. 

1 37  (Tex.Civ.App.)  In  trespass  to  try  title, 
evidence  held  sufficient  to  warrant  the  jury  in 
finding  that  the  comer  of  one  of  the  surveys 
in  controversy  was  that  located  by  a  surveyor 
who  testified  for  the  plaintiff,  and  not  that 
located  by  one  who  testified  for  the  defendant. — 
Moore  v.  Lehmann,  165  8.  W.  81. 

§  37  (Tex.Civ.App.)  Evidence  held  to  show 
that  the  first  call  in  the  description  of  a  tract 
of  land,  which  read,  "Beginning  ^t  a  stake  set 
on  the  extremity  of  the  sand  bar"  of  a  certain 
river,  located  the  beginning  point  at  tbe  ex- 
tremity of  the  bar  furthest  from  the  river. — 
Roberts  v.  Hart,  165  S.  W.  473. 

A  call  in  a  deed  for  a  course  up  a  river  with 
the  meanders  held,  under  the  evidence,  to  re- 
fer to  the  meanders  of  a  sand  bar  along  the 
river,  and  not  the  river  itself. — Id. 

Evidence  held  to  require  the  rejection,  in  the 
description  contained  in  a  deed,  of  a  call  for 
a  cornei*  made  for  a  former  grantee  of  the 
same  grantor. — Id. 

{  46  (Tex.Civ.App.)  An  agreement  between  the 
parties  as  to  the  line  of  a  certain  surrey  not 
in  controversy,  held  not  to  bind  the  parties  as 
to  the  lines  in  controversy. — Moore  v.  Lehmann, 
165  S.  W.  81. 

§  48  (Tex.Civ.App.)  Even  where  there  is  no 
estoppel,  long  acquiescence  as  to  the  location 
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of  a  corner  or  line  is  entitled  to  weight,  es- 
pecially wliere  the  owner  lives  upon  the  land. — 
Roberts  y.  Hart,  165  S.  W.  473. 

BREACH. 

See  Contracts,  {(  280-326. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Seduction. 

BRIDGES. 

See  Highways,  {  105. 

BRIEFS. 

See  Appeal  and  Error,  Jt  742,  757-773;  Crimi- 
nal Law,  §  1130. 

BROKERS. 

See  Evidence,  f  314 ;  Frauds,  Statute  of,  J  116; 
Insurance,  f  96;  Pleading,  §  248;  Set-OfT 
and  Counterclaim,  {{  29,  35. 

IT.  COMPENSATIOH  ANB  TJJEH. 

i  49  (Mo.App.)  Broker  employed  to  "find  a 
deal"  held  to  have  fully  performed  the  service 
for  which  he  was  employed  by  procuring  a  per- 
son ready,  willing,  and  able  to  malce  a  satisfac- 
tory exchange  of  properties  with  his  principal. 
—Nooning  v.  Miller,  165  S.  W.  1119. 

§  53  (Mo.App.)  The  "procuring  and  inducing 
cause"  of  a  sale  or  exchange  of  properties  is  the 
cause  originating  a  series  of  events  which,  with- 
out breal:  of  continuity,  results  in  the  sale  or 
exchange.— Nooning  v.  Miller,  186  S.  W.  1119. 

§53  (Tex.Civ.App.)  A  broker  is  entitled  to 
commissions  if  a  purchaser  is  secured  through 
his  efforts.— Shaw  v.  Faires,  166  8.  W.  601. 

§55  (Tex.Civ.A5p.)  A  broker  is  entitled  to 
commissions  if  his  efforts  are  the  procuring 
cause  of  the  sole,  though  it  may  be  concluded 
through  a  second  broker.— Shaw  v.  Faires,  165 
S.  W.  601. 

1 58  (Mo.App.)  A  real  estate  agent  who  pro- 
cures a  purchaser  ready,  able^  and  willing  to 
buy  is  entitled  to  his  commissions  whether  the 
purchaser  could  be  compelled  to  specifically  per- 
form or  not— Ooldsberry  v.  Thomas,  165  S.  W. 
1179. 

§  63  (Mo.App.)  If  a  broker  procured  a  pur- 
chaser, ready,  able,  and  willing  to  perform,  the 
owner  would  be  liable  for  commissions  though 
the  sale  was  not  made  because  the  owner  re- 
leased the  purchaser  by  making  a  settlement 
with  him  for  damages  because  of  his  failure  to 
purchase.— (Joldsberry  v.  Thomas,  165  S.  W. 
1179. 

§  67  (MaApp.)  A  broker  would  lose  his  right 
to  commissions  for  procuring  the  sale  of  realty 
if  he  acted  as  agent  for  the  other  party  as  well 
as  his  client,  unless  his  client  consented  there- 
to.—Goldsberry  v.  Thomas,  165  S.  W.  1179. 

In  certain  circumstances,  an  owner's  knowl- 
edge that  the  broker,  employed  to  procure  a 
purchaser  for  land,  acted  as  agent  for  the  oth- 
er party  as  well  as  himself  would  be  an  element 
from  which  consent  to  his  dual  agency  could 
be  inferred.— Id. 

{  75  (Mo.App.)  An  agreement  by  a  broker  to 
take  his  client's  note  for  his  commission  and 
wait  for  its  payment  until  the  client  sold  the 
farm  received  in  exchange  was  merely  an  agree- 
ment to  wait  a  reasonable  time  for  the  sale  of 
the  farm,  and  did  not  make  his  right  to  com- 
missions depend  upon  its  sale.— Goldsberry  t. 
Thomas,  165  S.  W.  1179. 

Where  the  owner  who  gave  his  note  to  the 
broker  for  commissions  for  procuring  an  ex- 
change of  land  upon  an  agreement  that  the 
broker  should  wait  until  the  owner  sold  the 
farm  received  in  exchange,  released  the  other 
party  from  the  agreement  to  exchange,  he  can- 
not claim  that  the  time  for  paying  the  note  had 
not  expired.— Id. 


V.  ACTIONS  FOR  OOMPEHSATION. 

{82  (Tex.Civ.App.)  Where  a  broker  sued  on 
an  express  contract  for  commissions,  alleging 
that  he  was  the  procuring  cause  of  the  aale, 
and  was  entitled  to  his  commission,  whether 
the  title  to  all  the  land  failed  or  not,  and  testi- 
fied that  he  agreed  to  sell  the  whole  ranch,  and 
that,  unless  the  title  to  all  the  land  was  dear, 
the  ranch  could  not  be  sold  at  tlie  price,  he  did 
not  prove  the  case  alleged,  and  could  not  re- 
cover.—Jackson  V.  Blair,  166  S.  W.  522. 

182  (Tex.Oiv.App.)  Where  petition  alleged 
sale  of  cattle  and  leaving  of  land  for  defendant 
pursuant  to  express  contract,  and  that  plain- 
tiCC  was  entitled  to  a  reasonable  compensation, 
evidence  as  to  the  customary  price  charged  for 
such  services  hetd  admissible  under  the  pleading. 
—Saunders  v.  Thut  165  S.  W.  553. 

i  86  (Tex.Civ.App.)  Evidence,  in  an  action 
for  commissions  for  procuring  a  purchaser  for 
cattle,  held  not  to  sustain  a  judgment  against 
one  of  defendants,  in  that  it  did  not  show  that 
he  bad  any  interest  in  the  cattle  or  authorized 
the  employment  of  plaintiff  to  sell  them.— Bar- 
ron T.  Mapes,  165  S.  W.  1195. 

§  88  (Mo.App.)  Where  there  was  evidence 
that  broker  saw  a  firm  of  brokers  to  make  a 
deal  with  one  of  their  clients,  that  such  firm 
was  not  then  defendant's  brokers,  and  that  a 
trade  was  subsequently  effected  with  one  of 
their  clients,  held  that  whether  the  broker  pro- 
cured the  trade,  and  whetber  he  and  the  firm 
were  working  in  conjunction  to  obtain  com- 
missions from  both  parties,  were  questions  for 
the  Jury.— Nooning  v.  Miller,  165  S.  W.  1119. 

{  88  (Mo.App.)  In  an  action  for  commissions 
for  procuring  a  purchaser  for  land,  whether  de- 
fendant consented  to  plaintiff  acting  as  agent 
for  both  parties  held  at  most  a  jury  question.— 
Goldsberry  v.  Thomas,  166  S.  W.  1179. 

The  instructions,  in  a  broker's  action  for 
commissions  for  procuring  an  exchange  of 
realty  should  have  submitted  the  question  of 
the  owner's  consent  to  the  broker  acting  as 
agent  for  both  parties,  where  the  evidence  rais- 
ed that  question. — Id. 

§88  (Tex.Civ.App.)  In  an  action  for  commis- 
sions for  procuring  the  sale  of  realty,  evidenca 
held  to  make  it  a  jury  question  whether  the 
broker  procured  the  purchaser.— Shaw  v. 
Faires,  165  S.  W.  501. 

BUILDING  RESTRICTIONS. 

See  Deeds,  {§  171-175. 

BURDEN  OF  PROOF. 

See  Evidence,  §§  91-94. 

BURGLARY. 

See  Criminal  Law,  i  1159. 

n.  FBOSEOUTIOir  AHS  FinnSHMEITT. 

1 41  (Tez.Cr.App.)  The  evidence  held  suffi- 
cient to  support  conviction. — Hahn  v.  State,  165 
S.  W.  218;    Brewster  v.  Same,  Id.  224. 

{ 41  (Tex.Cr.App.)  Where  one  at  night,  by 
stealth,  enters  the  private  residence  of  another, 
without  right,  the  evidence  of  intent  to  steal, 
sufficient  to  support  a  conviction  for  burglary, 
may  be  slight,  in  the  absence  of  anv  evidence 
that  the  entry  was  made  with  any  other  intent. 
-Black  r.  State,  166  S.  W.  671. 

CANCELLATION  OF  INSTRUMENTS. 

See  Judgment,  {  248;   Quieting  Tide. 

I.  RIGHT  OF  ACTION  AMD  SEFEH8E8. 

i  12  (Mo.)  If  a  deed  executed  at  a  sale  under 
a  deed  of  trust  he  void,  an  equitable  action  to 
set  aside  the  deed  cannot  be  maintained ;  plain- 
tiff's legal  remedy  by  ejectment  being  adequate. 
— Faris  v.  Moore,  165  S.  W.  311. 
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n.  PBOOEEDmOS  AKD  BELIEF. 

M5  (Tex.CiT.App.)  In  an  action  to  have  a 
transfer  of  notes  by  plaintiff  In  consideration  of 
corporate  stock  declared  frandulent,  and  to  have 
the  notes  surrendered,  or,  in  the  alternative,  for 
a  personal  judgment  against  defendant  for  dam- 
ages from  fraudulent  representations  in  induc- 
ing plaintiffs  to  buy  the  stock,  the  general  rule 
as  to  the  burden  of  proof  in  fraud  cases  ap- 
plies.—Newman  T.  Lyman,  166  S.  W.  136. 

CARMACK  AMENDMENT. 

See  Carriers,  {  177. 

CARNAL  KNOWLEDGE. 

See  Bape. 

CARRIERS. 

See  Appeal  and  Error,  U  882,  1033,  1064;  As- 
sault and  Battery,  f  §  42,  43 ;  Commerce,  {{  58, 
61;  Costs,  f  173;  Courts,  {  489;  Evidence, 
I  314;  Shipping;  Trial,  §§  185,  2.'>2,  284,  296, 
357 ;   TroTer  and  Conversion,  g  10. 

1.  OONTBOX.  ANIX  REOUIJiTION  OF 
OOMMON  OARRIEItB. 

(A)   In   General. 

85  (Ky.)  Competing  transfer  companies, 
ether  incorporated  or  partnerships,  engaged 
in  carrying  passengers  and  freight  in  a  city  and 
vicinity  and  their  vehicles  are  within  Const,  i 
201,  prohibiting  a  carrier  from  acquiring  any 
parallel  or  competing  line. — 3.  H.  Fields  &  Son 
V.  E.  G.  Holland  &  Son,  165  S.  W.  699. 

I  13  (Ark.)  Railroad  companies  cannot  make 
private  contracts  by  which  they  undertake  to 
disregard  the  duty  that  is  cast  upon  them  by 
the  law  and  the  public  policy  which  requires 
equal  treatment  to  all  shippers  upon  their  lines. 
—St  Louis,  I.  M.  &  S.  By.  Co.  v.  State,  165 
S.  \V.  251. 

Where  the  lines  of  the  Cotton  Belt  Railroad 
intervened  for  the  space  of  one  mile  between  the 
main  line  of  the  Iron  Monntain  and  a  cotton 
oil  miU,  and  the  two  railroads  contracted,  where- 
by each  was  permitted  to  use  the  tracks  of  the 
other,  the  result  of  which  was  to  connect  the 
Iron  Mountain  with  the  mill,  thus  eliminating 
switching  charges,  held,  that  there  was  no  dis- 
crimination as  against  another  nearby  mill ;  the 
conditions  not  being  similar.— Id. 

I  17  (Ky.)  A  contract  whereby  one  competing 
transfer  company  in  carrying  passengers  and 
freight  in  a  city  and  vicinity  becomes  exclu- 
sively a  carrier  of  passengers,  and  the  other 
competing  company  becomes,  exclusively  a  car- 
rier of  freight,  is  contrary  to  public  policy,  un- 
der Const.  §  201,  prohibiting  a  carrier  from  ac- 
quiring any  parallel  or  competing  line. — J.  H. 
Fields  &  Son  t.  B.  G.  Holland  &  Son,  166 
S.  W.  699. 

i  20  (Ark.)  In  a  collateral  proceeding  by  the 
state  against  railroads  to  recover  penalties  for 
violating  an  order  of  the  Railroad  Commission, 
the  validity  of  the  order  could  be  attacked. — St. 
Lonis,  I.  M.  &  S.  By.  Co.  v.  State,  165  S.  W. 
251. 

n.  CARRIAGE   OF   GOODS. 

(B)  Bill*  of  X.adtnir.  BhIppinK  Reoelpta. 
and  Special  Contracts. 

(51  (Ark.)  At  common  law  a  "bill  of  lading" 
is  a  mnniment  of  title  to  the  goods  or  property 
therein  specified;  it  is  a  aymool  or  representa- 
tive of  the  goods  effective  to  make  a  symbolic  or 
constructive  delivery  of  the  goods  themselves. — 
Kansas  City  Southern  Ry.  Co.  T.  Mabry,  165 
S.  W.  279. 

(C)  Cnatody  and  Control  o<  Oooda. 

{  76  (Ark.)  The  shipper  of  a  car  load  of  holly 
consigned  to  his  own  order,  but  intended  for  de- 
livery to  a  purchaser,  by  bill  of  lading  stipulat- 


ing that  the  purchaser  was  to  be  notified  of  ar- 
rival, had  an  interest  in  it  and  retained  such 
dominion  over  It  that  he  might  maintain  an 
action  to  recover  the  value  upon  a  total  loss 
from  delay.— Kansas  City  Southern  Ry.  Co.  v. 
Mabry,  165  S.  W.  279. 

(D)  Transportation  and  Delivery  by 
Carrier. 

S  82  (Tex.Civ.App.)  The  consignee  named  in 
a  bill  of  lading  must  be  treated  by  the  carrier  aa 
the  absolute  owner  until  he  has  notice  to  the 
contrary,  and  a  delivery  to  the  consignee,  with- 
out such  notice,  discharges  the  carrier. — St. 
liouis,  B.  ft  M.  Ry.  Co.  v.  McDavitt  Bros.,  165 
S.  W.  5. 

{  83  (Ark.)  Where  goods  are  deliverable  un- 
der the  bill  of  lading  to  the  order  of  the  ship- 
per, the  carrier  cannot  deliver  except  upon  pro- 
duction of  the  bill  of  lading,  properly  indorsed 
by  the  shipper;  for  it  is  notice  that  the  shipper 
intends  to  retain  the  ultimate  disposition  of  the 

foods.— Kansas  City  Southern  Ry.  Co.  v.  Mabry, 
65  S.  W.  279. 

i>84  (Tenn.)  It  is  implied  in  a  contract  for 
the  shipment  of  logs  that  they  shall  be  delivered 
at  a  point  enabling  the  shipper  to  receive  them 
without  delay  or  Inconvenience. — Dunlap  Lum- 
ber Co.  V.  Nashville,  C.  &  St.  L.  Ry.  Co.,  166 
S.  W.  224. 

§  86  (Ark.)  Where  a  warehouseman,  to  whom 
a  carrier  had  delivered  goods  at  the  point  of 
destination,  falsely  informed  the  owner  that 
the  goods  were  not  in  the  warehouse,  any  right 
of  action  for  the  conversion  of  the  goods  was 
against  the  warehouseman  and  not  against  the 
carrier.— Lee  Line  Steamers  v.  Tucker,  165  S. 
W.   961. 

§90  (Tex.CivJLpp.)  Where  goods  consigned 
to  the  purchaser  were,  on  arrival,  deliveren  in 
accordance  with  the  purchaser's  order,  he  can- 
not recover  from  the  carrier  because  it  did  not 
collect  the  purchase  price  from  the  person  to 
whom  the  goods  were  delivered,  as  directed  by 
the  purchaser.- St.  Louis.  B.  &  M.  By.  Co.  v. 
McDavitt  Bros.,  165  S.  W.  5. 

g  91  (Ark.)  Where  a  carrier  delivered  goods  to 
a  warehouseman  at  the  point  of  destination,  it 
was  not  liable  for  their  value  after  it  refused 
to  reship  them  to  another  point  without  pay- 
ment of  freight,  although  the  owner  agreed  to 
accept  the  goods  if  delivered  in  good  condi- 
tion at  the  latter  point — Lee  Line  Steamers  v. 
Tucker,  166  S.  W.  96L 

(B)   Delay  in  Transportation  or  Delivery. 

S  99  (Ark.)  Even  though  a  carrier  of  goods 
had  the  right  to  stop  its  trains  on  Sunday,  yet, 
if  it  failed  to  do  so,  and  undertook  to  forward 
them,  it  was  bound  to  exercise  proper  diligence. 
—Kansas  City  Southern  Ry.  Co.  v.  Mabry,  165 
S.  W.  279. 

I  100  (Tenn.)  If  a  railroad  company  knew 
that  a  shipper  would  not  accept  logs  in  cars 
placed  on  a  certain  track  before  the  cars  were 
delivered  there,  the  shipper  could  not  be  charged 
with  demurrage  for  not  receiving  the  cars  at 
that  point. — Dunlap  Lumber  Co.  v.  Nashville, 
C.  ft  St  L.  Ry.  Co.,  165  S.  W.  224. 

{  104  (Ark.)  Evidence,  in  an  action  to  recov- 
er the  value  of  a  car  load  of  holly,  delayed  in 
transit  till  the  market  was  lost,  held  to  show 
that  48  hours  was  sufficient  to  transport  the  car 
to  destination,  and  that  any  excess  was  unrea- 
sonable delay.— Kansas  City  Southern  Ry.  Co. 
V.  Mabry,  165  S.  W.  279. 

Plaintiff,  in  an  action  to  recover  from  a  car- 
rier the  value  of  a  car  load  of  holly  on  the 
ground  of  unreasonable  delay,  had  the  burden 
of  showing  such  delay. — Id. 

Evidence  held  to  sustain  a  finding  that  be- 
cause of  delay  in  delivery,  there  was  a  total 
loss.— Id. 

{  104  (Tex.Civ.App.)  Where,  though  evidence 
showed  value  of  peaches  lost,  through  carrier's 
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delay  lesa  cost  of  crates,  picking,  packing,  and 
delivering,  there  was  no  evidence  as  to  the 
cost  of  the  crates,  etc.,  there  was  no  basis  for 
the  court's  finding  as  to  the  damages^— Texas 
&  N.  O.  R.  Co.  V.  Weems,  165  S.  W.  1194. 

i  1 05  (Ark.)  In  an  action  to  recover  the  val- 
ue of  a  car  load  of  holly,  delayed  in  transit  till 
the  market  was  lost,  the  fixing  of  the  measure 
of  damages  according  to  the  price  at  the  place 
of  delivery,  instead  of  at  the  place  of  shipment, 
as  stipulated  in  the  bill  of  lading,  held  error. — 
Kansas  City  Southern  Uy.  Co.  v.  Mabry,  16S 
S.  W.  279. 

In  an  action  to  recover  the  value  of  a  car  load 
of  holly,  delayed  in  transit  till  the  market  was 
lost,  held  proper  to  consider  the  price  at  des- 
tination in  order  to  determine  the  market  price 
at  the  place  of  shipment,  which  was  dependent 
on  the  price  at  destination. — Id. 

Where  the  market  price  at  destination  on  the 
day  that  a  shipment  of  holly  should  have  reach- 
ed there  was  in  excess  of  the  shipper's  contract 
price  with  a  dealer  there,  the  shipper  might  re- 
cover the  difference  between  the  contract  price 
and  the  market  price  at  destination  on  the  day 
the  shipment  arrived  and  notice  was  given  to 
the  dealer. — Id. 

(F)  IjOS*  of  or  Injury  to  Goods. 

I  135  (Tei.Civ.App.)  Where  the  rate  of 
freight  for  the  transportation  of  goods  was  not 
based  on  market  value  at  the  point  of  ship- 
ment, such  value  was  not  conclusive  of  plain- 
tiff's damages  in  an  action  for  loss  of  the  goods. 
—St  Louis,  B.  &  M.  Ry.  Co.  v.  Goold,  165  S. 
W.  13. 

(I)   Conneotinv  CKrrlera. 

P  1 77  (Tex.Civ.App.)  In  an  action  against  the 
initial  carrier  under  Carmack  amendment  of 
the  Interstate  Commerce  Law  for  loss  of  goods, 
it  is  immaterial  where  the  loss  occurred. — St 
Louis,  B.  &  M.  Ry.  Co.  v.  Gould,  165  S.  W. 
13. 

f  185  (Tex.Civ.App.)  Evidence  of  an  agent  of 
a  terminal  carrier  that  he  delivered  the  goods 
not  lost  to  plaintiff,  and  located  the  loss  on  the 
line  of  another  railroad,  was  competent  to  show 
that  witness'  company  handled  the  goods. — St. 
Louis,  B.  &  M.  Ry.  Co.  v.  Gould.  165  S.  W. 
13. 

In  an  action  against  an  initial  carrier  for 
loss  of  goods,  plaintiff  was  entitled  to  testify 
that  certain  notations  appearing  on  a  copy  of 
the  shipping  contract  had  been  written  thereon 
after  she  signed  the  original. — Id. 

In  an  action  against  an  initial  carrier  for 
loss  of  goods,  there  being  no  valuation  in  the 
■hipping  contract,  plaintiff  was  entitled  to  prove 
their  value. — Id. 

(K)  Dlacrlminatlon  and  OTerohararc 

{  199  (Tenn.)  Since  railroad  companies  are 
organized  primarily  for  the  public  interest  and 
convenience,  a  ra&road  company  cannot  arbi- 
trarily prevent  the  use  by  a  shipper  of  the  in- 
strumentalities of  other  roads  l>eyond  its  own 
lines  which  it  has  acquired  the  right  to  use.— 
Dunlap  Lumber  Co.  v.  Nashville,  C.  &  St  L. 
By.   (S).,  165  S.   W.  224. 

It  is  the  common-law  duty  of  a  railroad  com- 
pany to  serve  the  public  without  discrimina- 
tion in  services  or  charges. — Id. 

Acts  1897,  c.  10,  §6  15,  17,  prohibiting  car- 
riers from  discriminating  as  to  charges  or  serv- 
ices or  from  giving  any  unreasonable  prefer- 
ences, are  merely  declaratory  of  the  common 
law.— Id. 

m.  CARRIAGE  OF  I.TVE   STOCK. 

{205  (Tex.Civ.App.)  Where  cattle  are  ship- 
ped from  the  quarantined  area  in  Texas  to  a 
point  outside  the  quarantine  line,  the  duty  of 
complying  with  quarantine  regulations  is  pri- 
marily on  the  shipper. — ^Texas  &  P.  Ry.  Co.  v. 
Crowder,  165  S.  W.  116. 


g2l7  (Tex.Civ.App.)  The  failure  of  the  con- 
signee of  a  horse  properly  to  protect  it  from  the 
weather  after  delivery  by  the  carrier  is  not  con- 
tributory negligence  which  will  bar  a  recovery 
for  the  death  of  the  horse  caused  by  delay  in 
shipping,  and  by  transporting  it  in  a  box  car 
without  sufficient  ventilation.— Texas  &  N.  O. 
B.  Co.  V.  Francis,  165  S.  W.  40. 

{218  (Tex.Civ.App.)  Where  defendant  car- 
rier had  notice  of  plaintiff's  claim  for  damages 
to  cattle,  and,  through  its  agent,  conferred 
with  plaintiff  with  reference  thereto,  a  provi- 
sion in  the  shipping  contract  for  a  written  no- 
tice within  91  days  was  waived. — St  Louis,  S. 
F.  &  T.  Ry.  Co.  V.  WaU,  165  S.  W.  527. 

{  227  (Tex.Civ.App.)  Where  plaintiff  shipped 
cattle  from  the  quarantined  area  in  Texas  to  a 
point  outside  the  quarantine  line,  and  did  not 
plead  or  prove  that  the  carrier  was  charged 
with  the  duty  of  complying  with  the  quarantine 
regulations,  it  was  not  liable  for  any  damages 
resulting  from  its  failure  to  dip  the  cattle,  or  to 
deliver  them  at  destination  because  of  noncom- 
pliance therewith.— Texas  &  P.  By.  Co.  v.  Crow- 
der, 165  S.  W.  118. 

{  229  (Tex.Civ.App.)  It  is  not  necessary  that 
live  stock  be  put  upon  the  market  for  sale  in  or- 
der to  entitle  the  owner  to  recover  its  impaired 
value  because  of  negligent  injuries,  etc.,  in  ship- 
ment—Texas Mexican  Ry.  Co.  v.  Reed,  165 
S.  W.  4. 

{  229  (Tex.Civ.App.)  Where  a  carrier  was  un- 
able to  ship  cattle  to  destination  because  of 
quarantine  regulations,  and  some  died,  and  oth- 
ers were  sold  at  a  point  short  of  destination,  the 
carrier's  conversion,  if  any,  occurred  at  that 
point,  and  plaintiff^  measure  of  damages  was 
the  reasonable  market  value  there.— Texas  8c  P. 
By.  Co.  V.  Crowder,  165  S.  W.  116. 

Where  cattle  are  sold  by  a  carrier  under  Rev. 
St.  1911,  arts.  726,  728,  because  they  remain  un- 
claimed for  43  hours,  the  carrier  is  not  guilty 
of  a  conversion,  and  the  owner  can  recover  only 
the  balance  of  the  proceeds  derived  at  tiie  sale, 
after  deducting  expenses,  etc — Id. 

IV.   CARRIAGE  OF  PASSENGERS. 

(O)  Performance  of  Contract  of  Tranapor- 
tatlom. 

{267  (Ark.)  Under  Kirby's  Dig.  §{  5658-5663. 
a  street  railway  company  may  designate  wliat 
part  of  its  cars  shall  be  occupied  by  white  pas- 
sengers and  what  part  by  colored  passengers, 
and  a  conductor  may  use  reasonably  necessary 
force  to  compel  a  passenger  to  comply  with  the 
statute,  and  the  rules  of  the  company.— Little 
Bock  By.  &  Electric  Co.  v.  Hamptoh,  165  S.  W. 
289. 

(D)  Personal  Injorle*. 

{ 280  (Mo.App.)  A  street  railroad  company, 
as  a  common  carrier,  is  charged  with  the  duty 
of  exercising  the  highest  degree  of  care  for  the 
safety  of  its  passengers,  and  is  liable  in  dam- 
ages for  the  slightest  negligence  iu  the  per- 
formance of  this  duty. — Agnew  t.  Metropolitan 
St  Ry.  Co.,  165  S.  W.  1110. 

§  283  (Ky.)  A  passenger  is  not  justified  in  a» 
saultiug  the  conductor,  thou^  the  passenger 
was  provoked  by  the  conductor's  insulting  lan- 
guage.—Louisville  By.  Co.  T.  Frick,  165  S.  W. 

§  284  (Tei.Civ.App.)  The  act  of  a  conductor 
in  dragging  a  drunken  passenger  through  the  car 
to  a  point  near  where  a  passenger  who  had 
made  complaint  against  the  drunken  passenger 
was  standing,  and  then  leaving  the  car,  follow- 
ing which  the  drunken  passenger  made  an  as- 
sault upon  the  other,  wno,  in  protecting  him- 
self, shot  and  wounded  an  innocent  fellow  pas- 
senger, amounted  to  negligence.- Galveston,  H. 
&  S.  A.  By.  Co.  V.  BeU,  165  S.  W.  1. 

{ 305  (Mo.App.)  Death  of  street  car  passen* 
ger  pushed  from  rear  platform  by  other  pas- 
sengers in  leaving  the  car  in  haste,  due  to  their 
alarm  at  a  violent  explosion  of  the  controller, 
held  the  natural  consequence  of  the  negUgeno* 
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sing  the  ezploaion,  as  the  passengeta'  alarm 
ht  reasonably  have  been  anticipated. — Ag- 
V.  Metropolitan  St.   By.  Co.,  166  S.  W. 


3. 

305  (Tex.CiT.App.)  The  negligence  of  a  con- 
tor  in  failing  to  remove  a  drunken  passenger 
a  a  car  held  to  be  the  proximate  cause  of  an 
iry  received  by  a  passenger  from  a  stray 
et  fired  by  another  passenger  in  self-defense 
he  drunken  passenger.— Galveston,  H.  &  S. 
«y.  Co.  V.  Bell,  165  S.  W.  1. 
lis  (Mo.App.)  A  passenger  need  not  prove 
sets  of  negligence  by  the  carrier  charged  In 
complaint,  if  any  one  proved  is  sufficient  to 
ler  the  carrier  liable.— Zwick  v.  Swinney, 
S.  W.  1124. 

116  (Ma)  Where  a  passenger  was  injured 
,  wreck  caused  by  a  broken  rail,  the  proof 
id  a  prima  facie  case  under  the  doctrine 
ipsa  loquitur  requiring  submission  to  the 
.—Brown  v.  Louisiana  &  M.  R.  R.  Co.,  165 
V.  1060. 

116  (Mo.App.)  Occurrence  of  violent  explo- 

of  street   car   controller,   accoiiipauied   by 

detonations,  electric  fire,  heat,  smoke,  and 

ixious  fumes,  .held  prima  facie  evidence  of 

i!;ence  and  to  impose  on  the  cuiupany  the 

en   of   proving   unavoidable  accident.— Ag- 

V.   Metropolitan  St.  By.  Co.,  165  S.  \V. 

I. 

}|8  (Mo.App.)  In  a  street  car  passenger's 
m  for  injuries,  evidence  held  sufficient  to 
r  that  defendant  owned  or  was  operating 
cSiT  upon  which  plaintiff  was  a  passenger.^ 
;w  v.  Metropolitan  St.  Ry.  Co.,  165  S.  W. 

ght  evidence  of  defendant's  ownership  or 
ation  of  car  upon  which  plaintiff  was  a  pas- 
sT  when  injured  held  sufficient  where  this 
alleged  and  treated  as  proved.^Id. 
a  street  car  passenger's  action  for  injuries, 
>nce  that  explosions  in  the  controller  might 
t  from  a  number  of  unavoidable  causes 
not  to  overcome  the  prima  facie  case  made 
laintiS  but  at  most  to  raise  an  issue. — Id. 

18  (Mo.App.)  In  an  action  for  personal  in- 
s  to  a  passenger,  evidence  Arid  sufficient 
low  negligence  in  not  running  enough  cars, 
by  compelling  the  plaintiff  to  ride  on  the 
ing  board,  and  in  running  the  cars  at  a 
erous  speed  over  a  defective  track. — Zwick 
vinncy,  165  S.  W.  1124. 

)of  that  a  street  car  gave  a  sudden  lurch  or 
s  sufficient  to  raise  an  inference  that  the 
was  defective  at  that  point,  and  that  the 
hould  have  been  run  slowly  over  it — Id. 

19  (Ky.)  In  an  action  against  a  carrier 
ssault  and  battery  by  a  conductor,  an  in- 
tion  is  proper  that  plaintiff  should  be 
ded  such  sum  as  he  believed  from  the  evi- 
^  would  fairly  and  reasonably  compensate 
for  his  pain  and  suffering,  mentally  and 
cally,  etc.,  resulting  from  unnecessarily 
ng  bim,  not  to  exceed  the  amount  claimed, 
lisville  Ry.  Co.  v.  Frick,  165  8.  W.  649. 

!t  (Ky.)  In  an  action  against  a  railroad 
any  for  damages  for  assault  and  battery 
e  conductor,  evidence  held  to  raise  the  is- 
f  punitive  damages,  so  as  to  authorize  an 
iction  thereon. — Louisville'  Ry.  Co.  v. 
,  1C5  S.  W.  649. 
(ructions  on  damages  held  proper. — Id. 

Jectlom  of  Paaaenseni  and  Intraders. 

9  (Ark.)  Plaintiffs  ejection  from  a  street 
eld  not  jastified  by  his  failure  to  comply 
the  rule  requiring  all  dogs,  when  earned 
s  cars,  to  be  tied  in  the  front  vestibule. — 

Rock  By.  &  Electric  Co.  v.  Bracy,  165 

450. 
5  (Ark.)  Use  of  words,  however  provoca- 
vould  not  justify  an  assault  by  a  carrier's 


servant  on  a  paaaenger.— little  Bock  Ry.  & 
Electric  Co.  v.  Bracy,  165  S.  W.  450. 

A  carrier,  though  entitled  to  eject  a  passen- 
ger from  a  car,  is  liable  for  injuries  to  the  pas- 
senger resulting  from  the  use  of  excessive 
force. — Id. 

i  384  (Ark.)  In  an  action  for  ejection  of  a 
passenger  from  a  street  car  because  of  an  al- 
tercation over  the  ejection  of  a  passenger's 
dog,  an  instruction  that  plaintiff's  failure  to 
comply  with  the  rule  requiring  dogs  on  the  cars 
to  be  tied  did  not  jnstif:^  the  motorman  in  put- 
ting off  the  dog  as  he  did,  or  in  making  an  as- 
sault on  plaintiff,  etc.,  htld  erroneous. — ^little 
Rock  By.  &  Electric  Co.  v.  Bracy,  166  S.  W. 
450. 

(O)  Paaaenvcr*'  BSeeta. 

f  397i(3  (Tex.Civ.App.)  Trainmen  were  negli- 
gent in  informing  a  passenger  that  a  car  attach- 
ed to  the  train  in  which  the  passenger's  ba|;- 
giige  was  would  go  on  through  with  the  train 
when  as  a  matter  of  fact  the  car  was  switched 
onto  another  line  and  the  baggage  was  lost- 
Missouri,  K.  &  T.  Ry.  Co.  V.  Kirkpatrick,  165 
o.   Vf .  oUv. 

§401  (Tex.Civ.App.)  Railroad  companies  are 
not  insurers  of  baggage  not  checked  but  carried 
by  and  retained  in  the  control  of  passengers 
upon  the  cars;  the  carrier  being  liable  in  such 
case  only  when  the  loss  is  caused  by  its  negli- 
gence.—Missouri,  K.  &  T.  Ry.  Co.  V.  Kirkpat- 
rick,  165  S.  W.  500. 

§403  (Tex.Civ.App.)  A  passenger  who,  on 
inquiry,  was  told  by  trainmen  that  the  car  in 
which  he  left  his  baggage  would  go  on  through 
and  not  be  switched  off,  was  justified  in  relying 
upon  the  correctness  of  such  information  and 
in  assuming  that  it  would  not  be  switched  off 
so  as  to  endanger  losing  his  baggage  in  such 
car. — Missouri,  K.  &  T.  Ry.  Co.  v.  Kirkpatrick, 
165  S.  W.  500. 

§  408  (Tex.Civ.App.)  The  burden  is  on  a  pas- 
senger to  show  that  personal  effects  taken  by 
the  passenger  into  the  coach  and  not  checked 
as  baggage  were  lost  by  the  carrier's  negli- 
gence.—Missouri,  .K.  &  T.  Ry.  Co.  V.  Kirkpat- 
rick, 165  S.  W.  500. 

In  determining  the  value  of  a  railroad  pas- 
senger's wearing  apparel  at  the  time  of  its  loss, 
its  cost  and  the  extent  of  its  use  and  its  con- 
dition at  the  time  of  its  loss  should  all  be  con- 
sidered.— Id. 

CASE  ON  APPEAL. 

See  Appeal  and  Error,  H  669,  571. 


CERTIFICATE. 

dgment    H    i^-^ 

CERTIORARI. 


See   Acknowledgment    H    16-87;     Mechanics' 
Liens,  i  154. 


See  Bail,  |  94. 

Z.   NATURE  AND   GROUNDS. 

{  I  (Mo.)  In  Missouri  the  office  of  the  writ  of 
certiorari  is  the  same  as  at  common  law,  and 
the  usages  and  principles  applicable  to  its  is- 
suance at  common  law  may  properly  be  adopted. 
— State  ex  rel.  Summerson  v.  Goodrich,  165  S. 
W.  707. 

The  office  of  certiorari  is  to  bring  the  record 
of  the  proceedings  in  an  inferior  court  before 
a  superior  court,  and  the  questions  for  deter- 
mination are  whether  it  had  jurisdiction  or 
abused  such  jurisdiction,  or  whether  the  pro- 
ceeding is  reviewable  by  appeal  or  writ  of  er- 
ror.— Id. 

{  25  (Mo.)  The  action  of  the  county  conrt  of  a 
county  in  removing  a  member  of  the  county 
highway  board  is  reviewable  on  certiorari, 
where  there  is  no  statutory  right  of  appeal,  or 
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writ  of  error,  or  other  remedy,  or  where  the 
conrt's  action  was  beyond  its  jjarindiction,  as 
defined  by  Const,  art.  6,  Ji  1,  36.— State  ex  rel. 
Flowers  t.  Morehead,  166  S.  W.  746. 

§29  (Mo.)  Under  Const  art.  6,  §  6,  and 
Amendment  of  1884,  §  8,  the  Supreme  Court 
will  on  certiorari  quash  a  judgrment  of  a  court 
of  appeals,  where  it  refused  to  follow  the  last 
previous  rulings  of  the  Supreme  Court. — State 
ex  reL  United  Rys.  Co.  v.  Reynolds,  165  S.  W. 
729. 

n.  PROOEEDINOS  AHD  DETEB- 
MINATION. 

S  36  (Mo.)  Where,  in  an  action  by  a  common 
laborer  for  personal  injuries  confining  him  to 
bed  for  more  than  three  weeks,  there  was  no 
evidence  of  value  of  his  time  lost,  a  judgment 
of  the  Court  of  Appeals  affirming  the  judg- 
ment for  plaintiff  on  a  verdict  rendered  under 
instructions  authorizing  a  finding  for  time  lost 
would  not  be  quashed  as  conflicting  with  prior 
decisions  of  the  Supreme  Court,  in  the  absence 
of  any  reqtiested  charge  limiting  a  recovery  to 
nominal  damages  for  loss  of  time. — State  ex 
rel.  United  Rys.  Co.  t.  Reynolds,  165  S.  W. 
729. 

§44  (Mo.)  A  judge  of  the  Supreme  C!ourt 
may,  under  Const,  art.  6,  §  8,  Amendment  of 
1884,  issue  in  vacation  certiorari  to  a  court  of 
appeals  to  quash  its  judgment. — State  ex  rel. 
United  Rys.  Co.  v.  Reynolds,  165  S.  W.  729. 

§  64  (Mo.)  The  writ  of  certiorari  brings  up 
for  review  only  the  record  proper. — State  ex  rel. 
Summerson  v.  Goodrich,  165  S.  W.  707. 

§64  (Mo.)  The  Supreme  Court,  on  certiorari 
to  quash  a  judgment  of  the  Court  of  Appeals 
on  the  ground  that  it  failed  to  follow  the  last 
previous  decision  of  the  Supreme  Court,  will 
consider  only  the  pleadings,  evidence,  and  facts 
as  recited  by  the  Court  of  Appeals. — State  ex 
rel.  United  Rys.  Co.  v.  Reynolds,  165  S.  W.  729. 

§68  (Mo.)  On  certiorari  the  Supreme  Court 
can  quash  a  judgment  of  the  appellate  court 
only  where  the  facts  are  undisputed  and  such 
court  refused  to  follow  the  last  previous  ruling 
of  the  Supreme  Court— State  ex  rel.  Iba  v. 
Ellison,  165  S.  W.  369. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Oiminal  Law,  §§  121,  189. 

CHARACTER. 

See  Criminal  Law,  §§  869-380. 

CHARGE. 

To  jury,  see  Criminal  Law,  §§  781-829 ;   Trial, 
§§18^296. 

CHARITIES. 

See  Taxation,  §  876. 

I.   CREATION,   EXISTENCE,  AND   VA- 
LIDITY. 

1 21  (Ky.)  A  clause  in  a  will,  which  directs 
the  executor  to  dispose  of  the  residuary  estate 
according  to  bis  judgment,  for  ^ood  and  chari- 
table purposes,  is  invalid,  for  failing,  as  reqnir- 
ed  by  Ky.  St  §  317,  to  point  out  the  beneficiary 
with  reasonable  certainty. — Gericlt's  Ex'r  v. 
Gerick,  165  8.  W.  695. 

§  22  (Ky.)  A  clause  in  a  will,  which  directs 
the  executor  to  dispose  of  the  residuary  estate 
according  to  his  judgment  for  good  and  charita- 
ble purposes,  is  invalid  for  failing,  as  required 
by  Ky.  St  i  317,  to  point  out  the  purpose.— 
Gerick's  Bx'r  t.  Gerick.  166  S.  W.  695. 


n.  OONSTRVOTION,  ADMINnTBA. 
TION,  AND  ENFOROEMENT. 

§  SO  (Ky.)  In  a  suit  involving  the  validity  of 
a  will,  which  directs  the  executor  to  dispose 
of  the  residuary  estate  according  to  his  judg- 
ment for  good  and  charitable  purposes,  he  may 
not  join  as  parties  religious,  educational,  and 
charitable  organizations  which  he  has  selected 
to  receive  the  gift,  on  his  mere  allegation  that 
they  are  such  beneficiaries  as  the  testator  had 
in  mind  and  intended  as  the  recipients  of  the 
gift— Gerick's  Ex'r  v.  Gerick,  166  S.  W.  695. 

CHATTEL  MORTGAGES. 

See  Bills  and  Notes,  §  801. 

a.  FIUNO,    RECORDING.   AND   REO- 
XSTRATION. 
(A)  Orlarlnal. 

§  92  (Ark.)  A  chattel  mortgage,  though  not 
filed  for  record,  is  valid  between  the  parties. — 
McClendon  t.  First  Nat  Bank.  165  S.  W.  962. 

m.  CONSTRUCTION  AND   OPERA- 
TION. 

(D)  Ijlen  and  Priority. 

i  152  (Ark.)  An  indorsement  by  the  benefi- 
ciary "filed  but  not  recorded,"  on  a  trust  deed 
covering  personal  property,  was  a  sufficient  com- 
pliance with  the  requirements  of  Kirbv's  Dig.  § 
5407,  that  such  deea.  when  it  is  to  be  filed,  shall 
be  indorsed,  "This  instrument  is  to  be  filed  but 
riot  recorded."— Foster  v.  Luck,  165  S.  W.  267. 

IV.  RIGHTS  AND  UABII.XTIES  OF 
PARTIES. 

§  161  (Ark.)  Where  a  chattel  mortgai^  an- 
thorized  the  mortgagee  to  take  possession,  in 
case  the  mortgagor  by  carelessness  or  negli- 
gence permitted  the  property  to  waste,  damage, 
or  deteriorate,  the  mortgagee's  departure,  leav- 
ing the  property  uncared  for,  was  a  breach  of 
the  condition  warranting  the  mortgagee  in  tak- 
ing possession.— McClendon  v.  First  Nat  Bank, 
Iffi  S.  W.  952. 

V.  RIGHTS  AND   REHEDIES  OF 
CREDITORS. 

§  194  (Ark.)  A  chattel  mortgagee,  taking  pos- 
session after  condition  broken,  acquires  a  title 
good  as  against  a  creditor  of  the  mortgagor  who 
subsequently  attached  the  property,  Uiough  the 
mortgage  was  not  recorded. — McClendon  v. 
First  Nat  Bank,  165  S.  W.  952. 

CHECKS. 

See  Bills  and  Notes. 

CHOSE  IN  ACTION. 

See  Assignmenta. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Homicide,  §  260. 

.  CITATION. 

See  Process. 

CITIES. 

See  Monicipal  Corporations. 

CIVIL  RIGHTS. 

See  Carriers,  §  267 ;  Constitutional  Law,  i  3S6, 

CLERKS. 

See  Food. 

CLOTHING. 

See  Criminal  Law,  §  404. 
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CLOUD  ON  TITLE. 

»  Quieting  Title. 

COLLATERAL  ATTACK. 

■e  DraiDB,  S  14 ;  Jadgment,  !8  486-518;  Tax- 
ition,  S  848. 

DLLATERAL  INHERITANCE  TAXES. 

e  Taxation,  fi  876,  886. 

COLLATERAL  SECURITY. 

e  Bills  and  Notes,  {  141 ;  Pledgee 

COLLECTION. 

»  Banks  and  Banking,  {{  161, 162. 

COLOR  OF  TITLE. 

!  Adverse  Possession. 

COMMERCE. 

!  Carriers;   Courts,  $  489;   Injunction,  |  85. 

POWER  TO  REGITLATE  IM  GEH- 
ERAI.. 

8  (Mo.App.)  Where  a  widow  sued  under  a 

te  law  fur  tbe  death  of  her  husband  while 

federal  Employers'  Liability  Act,  authoris- 

suit  by   administrator  controlled,  and  ob- 

led  a  judgment,  her  subsequent  entry  of  ap- 

rance    as    administratrix    and    adoption    of 

proceedings  did  not  cure  the  error. — Dun- 

T.  St.  Louis  &  S.  F.  R.  Ca,  165  8.  W. 

6. 

B  (Tenn.)  The  Interstate  Commerce  Act,  the 
Ison  Act,  and  Crim.  Code  U.  S.  if  238,  239, 
jlate  interstate  commerce  in  intoxicating  liq- 
s,  to  the  exclusion  of  state  action,  and  Acta 
3,  2d  Extra  Seas.  c.  1,  §$  5,  8,  and  section  9, 
9ec.  5,  relating  to  the  same  subject,  are  in- 
d,  80  far  as  they  regulate  interstate  com- 
ce.— Palmer  r.  Southern  Exp.  Co.,  165  S.  W. 

14  (Tenn.)  The  Webb-Kenyon  Act  does  not 
ly  to  an  interstate  shipment  of  liquor  for  the 
lonal  use  of  the  conaienee  and  his  family.— 
ner  v.  Southern  Exp.  Co..  165  S.  W.  236. 

I.   SUBJECTS   OF   REOUI.ATION. 

:7  (Tex.Civ.App.)  One  employed  as  an  "ei- 
brakeman,  at  all  times  subject  to  call,  with 
Iquarters  at  C,  and  when  sent  out  paid  till 
med  there,  was  an  employ^,  engaged  in  in- 
ate  commerce,  when  injured,  while  return- 
in  a  pass,  on  a  train  engaged  In  interstate 
nerce,  after  being  sent  out  as  brakeman 
uch  a  train,  so  that  the  federal  Employers' 
ility  Act  governs  action  for  his  death.— St. 
8  Southwestern  Ry.  Co.  t.  Brothers,  165 
f.  488. 

7  (Tex.Civ.App.)  An  employe  repairing  in 
oad  shops  a  car  which  was  intended  to  be 
indiscriminately  in  interstate  and  intra- 
coramerce  is  within  the  federal  Employers' 
ility  Act.— Missouri,  K.  &  T.  By.  Co.  or 
s  V.  Denaby,  165  S.  W.  529. 
0  (Mo.)  Where  a  Hales  agent  of  a  foreign 
)ration  located  in  a  sister  state  took  orders 
city  for  merchandise  for  future  delivery, 
Qiailed  them  to  the  corporation,  where  each 
le  \\-as  separately  wrapped  and  then  ship- 
together  to  the  agent,  who  delivered  them 
le  respective  purchasers,  the  corporation 
tbe  agent  were  engaged  in  interstate  com- 
5.— Jewel  Tea  Co.  v.  City  of  Oartbage,  165 
'.  743. 

MEANS  AND  METHODS  OF  REO> 
UI.ATION. 

)  (Tenn.)  The  fact  that  a  railroad  compa- 
irries  interstate  freight  would  not  deprive 


the  state  courts  of  jarisdiction  to  compel  it  to 
switch  cars  for  a  snipper  on  an  industrial  eld- 
ing.—Dunlap  Lumber  Co.  v.  NashViUe,  a  ft  St 
L.  Ry.  Co.,  165  S.  W.  224. 

1 61  (Tenn.)  Acta  1913,  2d  Extra  Bess.  C  1, 
g  5,  prohibiting  the  delivery  by  carrier  of  an  in- 
terstate shipment  of  liquor  without  receiving  a 
certain  statement  from  the  consignee,  held  in- 
valid as  a  direct  interference  with  interstate 
commerce,  and  not  to  be  sustained  as  an  exer- 
cise of  the  police  power,  or  within  the  Wilson 
Act.— Palmer  v.  Southern  Bxp.  Co.,  165  S.  W. 
236. 


Acts  1913,  2d  Extra  Sess.  c.  1,  (  9,  subsec  2, 
providing  that  the  act  shall  not  make  it  unlaw- 
ful for  one  to  order  for  bis  own  use  intoxicating 
liquors  in  quantities  not  exceeding  one  gallon, 
held  invalid  as  a  regulation  of  interstate  com- 
merce when  applied  to  liquor  shipped  into  the 
state.- Id. 

Acts  1913,  2d  Extra  Sess.  c  1,  §  3,  requiring 
an  interstate  carrier  of  liquor  to  file  a  state- 
ment with  the  county  court  clerk,  is  not  vio- 
Utive  of  the  interstate  commerce  clause  or  the 
federal  statute  prohibiting  carriers  from  disclos- 
ing information  to  the  prejudice  of  a  diipper  or 
consignee. — Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Carriers,  I  20;  Municipal  CJorporations, 
402,  680.  681;  Railroads,  (f  9,  58;  States! 
55,  67. 

COMMISSIONS. 

See  Brokers,  |i  49-88;    Insurance,  |  687. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 


COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 

See  Brokers,  if  49-88;  Corporations,  {  808; 
Eminent  Domain,  §f  112,  119;  Master  and 
Servant,  {  80 ;  Municipal  Corporations,  {  657. 

COMPETENCY. 

See  Criminal  Law,  ^  893;  Evidence,  ||  166. 
636;   Witnesses,  H  40-2i9. 

COMPUINT. 

See  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Payment. 

CONCLUSION. 

See  Evidence,  H  471,  472;  Trial.  {§  889,  892. 

CONCLUSIVENESS. 

See  Judgment,  §|  656-747. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  {  479. 
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CONFESSION. 

See  Criminal  Law,  H  517-534. 

CONFLICT  OF  LAWS. 

Sm  Conrts,  i  96 ;  Negligence,  {  103%. 

CONNECTING  CARRIERS. 

See  Carriers,  {§  177,  185. 

CONSIDERATION. 

See  Contracts,  ii  64,  57,  237. 

CONSPIRACY. 

See  Criminal  Law,  §  426. 

CONSTITUTIONAL  LAW. 

See  Carriers,  §S  5, 17:  Certiorari,  §8  25,  29,  44; 
Commerce,  U  8,  61;  Courts,  §|  62,  231; 
,  Criminal  Law,  M  162,  978;  Divorce,  §  167 ; 
Drains,  {  2;  Oaming;  Municipal  Corpora- 
tions,  §§  465.  871,  873;  Public  Lands,  «  175; 
Railroads,  {§  58,  73,  134;  Statutes;  Taxa- 
tion. 

n.  cowsTHPOTipy.  operation, 

AND  ENFORCEMENT  OF  OON- 
STITTTTIONAI.  PROVISIONS. 

J  42  (Tenn.)  A  party  baring  no  interest  in 
prorisions  of  a  statute  cannot  require  tlie  court 
to  determine  the  constitutionality  of  such  pro- 
visions.—Palmer  V.  Southern  Exp.  Co.,  165  S. 
W.  238. 

{43  (Mo.App.)  Where  plaintiff's  right  of  ac- 
tion was  based  nix>n  a  statute,  and  the  charac- 
ter of  the  action  was  disclosed  by  the  petition 
and  instructions,  defendant  waived  any  question 
as  to  the  constitutionality  of  the  statute  by  de- 
laying to  make  it  until  the  motion  for  new  trial. 
-Hays  V.  Hogan,  165  S.  W.  1125. 

S48  (Mo.)  The  courts  should  not  declare  a 
statute  unconstitutional  unless  they  find  it  to  be 
BO  beyond  a  reasonable  doubt. — State  v.  Buente, 
165  S.  W.  340. 

§  48  (Tenn.)  Where  one  construction  of  a  stat- 
ute will  make  it  void,  and  another  will  render  it 
valid,  the  latter  will  be  adopted. — Palmer  v. 
Southern  Exp.  Co.,  165  S.  W.  236. 

§  48  (Tex.Cr.App.)  Before  the  court  can  de- 
clare an  act  void,  its  invalidity  must  plainly  ap- 
pear beyond  a  reasonable  doubt. — Ex  parte  Fran- 
cis, 166  S.  W.  147. 

i  48  (Tex.Civ.App.)  A  law  should  not  be  held 
unconstitutional,  unless  clearly  so.— State  v.  St. 
Louis  Southwestern  Uy.  Co.  of  Texas,  165  S. 
W.  491. 

m.   DISTRIBUTION  OF  OOVERN- 
MENTAI.   POWERS   AND 
'  F1TNCTION8. 

(A)  Ii«vtsIatlTe    Poirer*     and     Delegation 
Thereof. 

{ 52  (Mo.)  The  Legislature  has  no  authority 
to  shear  the  Judiciary  of  any  of  its  constitu- 
tional powers,  though  it  may  perhaps  curtail  or 
limit  the  inherent  or  assumed  authority  of  the 
courts,  not  expressly  confirmed  by  the  organic 
law.— In  re  Bfiiston,  165  S.  W.  987. 

§62  (Tex.Civ.AppO  While  the  power  of  the 
Legislature,  under  Const  art.  10,  I  2,  to  cor- 
rect abuses  by.  railroads,  may  be  delegated  to 
the  Railroad  Commission,  ue  declaration  of 
what  is  an  abuse  must  be  by  an  act  of  the  Leg- 
islature.—State  V.  St  Louis  SottthweAtern  Ry. 
Co.  of  Texas,  165  S.  W.  491. 

Acta  31st  Leg.  (2d  Ex.  Sess.)  c.  10,  held  a  valid 
law,  as,  in  effect,  a  declaration  that  railroads 
shall,  under  certain  conditions,  construct  a 
union  depot,  leaving  to  the  Railroad  Commis- 
sion merely  the  determination,  in  the  first  in- 
stance, whether  those  conditions  exist,  which 
la  not  the  delegation  of  legislative  power.— Id. 


1 63  (Mo.)  A  legisIaUve  grant  of  power  to 
vacate  streets  must  be  made  expressly  or  by 
necessary  implication. — Bingham  r.  Kollman. 
165  S.  W.  1097. 

Power  over  streets  may  be  delegated  to  the 
municipality. — Id. 

§  65  (Tex.Cr.App.)  The  pool  hall  statute  (Acts 
33d  Leg.  c.  74),  making  ite  provisions  effective 
in  any  county,  precinct,  etc.,  dependent  upon 
the  result  of  an  election  therein,  held  not  to 
violate  Const,  art.  1,  {  28,  which  restricts  the 
power  to  suspend  laws  to  the  Legislature,  and 
especially  prohibits  the  exercise  of  such  power 
by  any  other  body.— Ex  parte  Francis,  165    S. 

Such  statute  held  not  unconstitutional  as  a 
delegation  of  legislative  power  to  make  a  law. 
—Id. 


(B)  Jndtolal  Powers  and  Fvnetlona. 

{  70  (Tenn.)  The  constitutionality  of  the  pas- 
sage of  an  enrolled  bill  or  act  of  the  Legisla- 
ture may  be  inquired  into  by  the  courts. — Webb 
V.  Carter,  165  S.  W.  428. 

i  70  (Tex.Cr.App.)  With  the  policy  or  wisdom 
of  an  enactment  the  judicial  department  has  no 
concern ;  that  belonging  exclusively  to  the  leg- 
islative department.— Ex  parte  Francis,  165  S. 
W.  147. 

Vn.   OBUOATION  OF  CONTRACTS. 

(B)   Contraets    of    Cttatea    aad    Mantetpall- 
tle*. 

{121  (Mo.)  An  ordinance  changing  a  street 
into  a  boulevard  held  not  to  give  rise  to  any 
contractual  rights  preventing  the  constitutional 
repeal  of  the  ordinance  without  the  consent  of 
abutting  owners,  in  absence  of  any  actual  change 
in  the  condition  ot  the  street.— City  of  St  Louis 
T.  Christian  Bros.  Ollege,  165  S.  W.  1057. 

X.   EQUAI,  PROTECTION  OF  IJiWS. 

§225  (Tex.Cr.App.)  The  pool  hall  statute 
(Acts  83d  Leg.  c.  74),  applying  within  the  terri- 
tory where  It  is  accepted  by  popular  vote,  with- 
out discrimination  in  favor  or  against  all  per- 
sons therein,  held  not  to  conflict  with  Const  L'. 
S.  amend.  14,  guaranteeing  equal  protection  of 
the  laws.— Ex  parte  Francis,  165  S.  W.  147. 

XI.  DUE   PROCESS   OF  I.AW. 

§290  (Mo.)  St  Louis  Charter,  art  8,  {  14, 
providing  that  assessmenta  for  public  improve- 
ments shall  be  based,  not  only  upon  frontage, 
but  upon  all  the  property  midway  between  the 
street  to  be  improved  and  the  next  parallel 
street,  while  working  an  inequality  where  there 
are  large  nnplatted  tracts  abutting  on  a  stret>t 
to  be  improve<l,  does  not  woA  a  deprivation  of 
property  without  due  process,  contrary  to  fed- 
eral Constitution,  amendment  14. — Loth  v.  City 
of  St  Louis,  165  S.  W.  1023. 

{295  (Tex.Cr.App.)  The  pool  hall  statute 
(Acts  33d  Leg.  c  74),  prohibiting  pool  rooms  in 
counties,  precincts,  etc.,  voting  to  accept  its 
provisions,  held  not  to  violate  Const  tJ.  S. 
amend.  14,  or  Texas  Bill  of  Rights,  {  19,  pro- 
viding that  property  shall  not  be  taken  without 
due  process  of  law.— Ex  parte  Francis,  165  S. 
W.  147. 

{308  (Mo.)  Rev.  St  1909,  {  1881,  providing 
that,  if  any  person  entitled  to  commence  an  ac- 
tion be  insane,  the  time  of  his  disability  shall 
not  be  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  provided  that  no  such 
action  shall  be  commenced  by  such  a  person  aft- 
er 24  years  after  the  cause  of  action  accrues, 
does  not  deprive  insane  persons  of  their  prop- 
erty without  due  process  of  law  by  finally  bar- 
ring an  action  within  24  years. — ^Faris  v.  Moore, 
16o  S.  W.  311. 

CONSTRUCTION. 

See  Bills  and  Notes,  {{  129,  130 ;  Constitution- 
al Law,  §i  42-48;  Contracts,  SI  186-176; 
Inmirance,  g  146;   WUla,  §(  487-634. 
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CONTEMPT. 

I.   ACTS  OK  CONDUCT  COKSTITITT- 
INO  0ONTEM7T  OF  COITRT. 

i  14  (Mo.)  A  court  of  general  jurisdiction  has 
inherent  aathority  to  punish  for  contempt  any 
person  who  willfully  or  wantonly  attempts,  by 
any  means  whatsoever,  to  improperly  influence 
a  juror  in  the  impartial  discharge  of  his  duties 
as  such,  whether  by  conversation  or  attempt  to 
bribe,  or  to  exert  any  undue  influence  with  an 
officer  in  the  selection  of  the  personnel  of  the 
jury.— In  re  Blliston,  165  S.  W.  987. 

An  attempt  to  procure  another  to  use  his  in- 
fluence with  a  juror  to  bring  about  a  certain 
verdict  was  not  a  contempt,  though  both  would 
have  been  guilty  of  contempt  if  the  other  had 
agreed  to  the  proposal  and  attempted  to  influ- 
ence the  juror. — Id. 

An  unsuccessful  attempt  to  get  another  to 
use  his  influence  with  a  juror  to  bring  about  a 
certain  verdict  is  punishable  under  Rev.  St. 
1909,  §S  4356,  4357,  making  it  a  misdemeanor  to 
attempt  to  infinencfe  or  disqualify  a  juror,  and 
section  4894,  providing  that  a  person  who  at- 
tempts to  commit  an  offense  shall  be  punish- 
able as  therein  provided. — Id. 

n.  POWER  TO  FUmSH.  AND  PBO> 
CEEDINOS  THEREFOR. 

g  33  (Mo.)  Rev.  St  1909,  {{  3881,  3882,  3884, 
merely  enumerate  certain  conunon-law  con- 
tempts and  limit  the  ^nnishment  therefor,  and 
do  not  curtail  the  ancient  power  of  the  courts 
to  punish  for  interference  with  the  adminis- 
tranon  of  justice,  as  by  improperly  influencing 
jurors.— In  re  Elliston,  165  S.  W.  987. 


CONTINUANCE. 

See  Criminal  Law,  g§  589,  598,  1080,  1166. 

§  29  (Ky.)  In  an  action  against  a  municipali- 
ty by  one  hurt  on  a  sidewalk,  held  that  the  mu- 
nicipality was  not  entitled  to  a  continuance  on 
the  ground  of  surprise  because  the  court  treat- 
ed a  settlement  with  the  abutting  owner  as  a 
pro  tanto  satisfaction,  instead  of  a  bar  to  the 
action  against  the  muuicipality. — City  of  Louis- 
ville V.  Nicholls,  165  S.  W.  660. 

g  35  (Mo.App.)  Where,  to  avoid  a  continuance 
on  the  ground  of  the  absence  of  a  witness,  his 
evidence,  as  set  forth  in  the  application,  is  ad- 
mitted as  his  evidence,  held,  that  it  was  im- 
proper to  permit  inquiries  as  to  the  motive  of 
the  party  using  that  evidence  and  not  procuring 
the  witness.— Wilt  v.  Hammond,  165  S.  W.  362. 

Where,  to  avoid  a  continuance  on  the  ground 
of  the  absence  of  a  witness,  the  evidence  of  the 
witness,  as  set  forth  in  the  application,  was  ad- 
mitted as  his  evidence,  it  was  proper  to  show, 
on  cross-examination  of  the  party  applying  for 
the  continuance,  that  the  absent  witness  was  in 
his  employ,  to  show  the  interest  of  the  witness. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Alteration  of  In- 
struments; Appeal  and  Error,  §g  901,  1056, 
1068;  Assignments;  Bailment;  Buis  and 
Notes ;  Boundaries,  g  46 ;  Brokers ;  Cancella- 
tion of  Instruments;  Carriers,  gg  13,  17,  84, 
218;  Chattel  Mortgages ;  Constitutional  Law, 
i  121;  Corporations,  gg  404,  448,  455; 
Counties,  J  113;  Covenants;  Damages,  gg 
76-79;  Deeds;  Evidence,  gg  400-461; 
Frauds,  Statute  of;  Good  Will;  Guaranty; 
Homestead,  g  128;  Indemnity;  Insurance; 
Master  and  Servant,  gg  3,  9,  80;  Mechanics' 
Liens,  gg  57,  61,  128,  199;  MonopoUes,  g  17; 
Mortgages;  Municipal  Corporations,  gg  327- 
374 ;  Names,  g  10 ;  Novation ;  Partnership ; 
Payment;  Physicians  and  Surgeons;  Pledg- 
es; Principal  and  Agent ;  Principal  and  Sure- 
ty; Reformation  of  Instruments;  Release; 
Rewards;    Sales;     Schools  and   School  Dis- 


tricts:  Signatures;  Specific  Performance; 
Stipulations;  Vendor  and  Purchaser;  Wills, 
I  61. 

I.   REQUISITES  Airo  VAUDITT. 
(D)  CoaalderKtlon. 

g  54  (Ark.)  Where  an  agreement  whereby  the 
seller  of  a  lumber  business  agreed  not  to  again 
engage  in  business  was  entered  into  about  two 
hours  after  the  contract  of  sale  had  been  execut- 
ed, it  was  without  consideration,  though  the 
agreement  was  appended  to  the  contract,  and 
stated  that  it  was  a  part  and  supplement  there- 
of.—Kimbro  V.  WeUs,  165  S.  W.  645. 

J  57  (Mo.App.)  Though  a  promise  is  a  con- 
eration  for  another,  there  must  always  be 
mutualijbr  as  to  the  promises  to  make  a  contract 
valid.— Wilt  v.  Hammond,  165  S.  W.  362. 

(P)  I^esallty  of   Object  trnd  of   Conaidera- 
tlon. 

g  108  (Ky.)  A  contract  to  permit  plaintiff  to 
use  scales  free,  so  lon^  as  the  scales  were  sit- 
uated at  a  certain  station,  was  ndt  contrary  to 
public  policy.— Elder  v.  Offutt,  165  S.  W.  424. 

g  1 17  (Ark.)  Where  a  lumber  dealer  in  a  small 
town  purchased  the  business  of  a  competing 
dealer,  and  as  a  part  thereof  the  seller  agreed 
not  to  again  engage  in  the  business  in  the  town, 
the  contract  was  not  void  as  in  restraint  oi 
trade.— Kimbro  v.  Wells,  165  S.  W.  645. 

A  contract,  whereby  the  seller  of  a  lumber 
business  in  a  small  town  agreed  not  to  engage 
in  the  business  in  competition  .with  the  purchas- 
er, was  not  in  violation  of  the  act  known  as  the 
Anti-Trust  Law,"  the  object  and  purpose  of 
the  contract  not  being  to  stifle  competition,  but 
to  sell  and  transfer  a  business,  together  with 
the  good  will. — Id. 

I  1 38  (Ky.)  Where  a  contract  is  against  pub- 
lic polfcy,  and  the  parties  thereto  are  in  pari 
delicto,  the  courts  will  not  grant  relief  to  ei- 
ther.—J.  H.  Fields  &  Son  v.  E.  G.  Holland  & 
Son,  165  S.  W.  699. 

g  142  (Tex.Civ.App.)  Whether  an  agreement, 
between  two  prospective  purchasers  of  school 
land  at  a  public  sale,  that  one  of  them  should 
bid  in  the  land  and  hold  the  title  for  the  bene- 
fit of  both  was  invalid  as  a  contract  to  prevent 
competition  held  for  the  jury.- Ellerd  t.  JEIlison, 
165  S.  W.  876. 

n.  CONSTRUCTION   AND   OPERA. 

TION. 

(A)   General  Rules  of  Conatmotlon. 

{  166  (Mo.App.)  Where  contract  between  a 
materialman  and  a  building  contractor  required 
the  materialman  to  conform  to  the  specifications, 
the  plans  and  specifications  are  to  be  regarded 
as  part  of  their  contract.— Berger  Mfg.  Co.  v. 
Crites,  165  S.  W.  1163. 

g  171  (Mo.App.)  The  words  "several"  and 
severable"  mean  the  same,  and  a  contract 
calling  for  joint  and  "severable"  notes  is  com- 
plied with  where  the  notes  are  joint  and  "sev- 
eral."—Lawson  V.  Muse,  165  S.  W.  396. 

g  176  (Ark.)  Where,  in  an  action  to  recover 
the  balance  due  under  a  contract  of  sale,  the 
contract  was  not  ambiguous,  it  was  error  to 
submit  the  construction  of  the  contract  to  the 
^1^'S   y^!%7^°^   ^°'  ""■  ^^^^   *  Clayton, 

m.   MODIFICATION  AND  BfEBOER. 

g  237  (Ark.)  Ordinarily  there  must  be  a  new 
consideration  for  the  alteration  of  a  contract, 
unless  there  are  mutual  undertakings  which 
may  form  the  consideration  for  the  alteration  — 
Capitol  Food  Co.  v.  Mode  &  Clayton,  165  S. 
W.  637. 

g237  (Mo.App.)  A  contract  cannot  be  modi- 
fied or  new  conditions  added  without  a  new 
consideration.— Wilt  v.  Hammond,  165  S.  W. 
362. 
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V.  PEBTOBMAHOE  OR  BREACH. 

1280  (Ky.)  An  aichitect  does  not  undertake 
that  bis  plans  will  be  perfect,  and  is  liable,  be- 
cause of  their  not  being  so,  only  for  failure  to 
exercise  reasonable  slcill  in  their  preparation. — 
Kortz  V.  Kimberlln,  166  8.  W.  654. 

I  284  (Mo.App.)  The  specifications  for  a 
school  building,  made  part  of  the  contract  b»- 
tween  C,  a  materialman,  and  B.,  a  building  con- 
tractor, requiring  all  work  to  meet  the  appiuval 
of  the  school  board  and  its  architect,  the  deci- 
sion of  the  board  and  architect,  their  good  faith 
not  being  questioned,  is  final  as  between  G.  and 
B.— Berger  Mfg.  Co.  v.  Crites,  165  S.  W.  1168. 

{305  (Mo.App.)  Parties  to  a  contract  may 
waive,  for  the  time  being,  a  strict  compliance 
with  some  of  its  terms,  but  they  may,  at  least 
on  reasonable  notice,  demand  in  the  future  a 
strict  compliance. — Wilt  ▼.  Hammond,  165  S. 
W.  362. 

g32l  (Mo.App.)  Grantor,  who  agreed  to  pro- 
cure insurer's  consent  to  assignment  of  insur- 
ance policy,  but  who  failed  to  do  so,  held  liable 
for  its  amount,  where  the  building  burned. — 
Matthews  v.  McGuffln,  165  H.  W.  874. 
-  i  323  (Ky.)  An  architect  employed  to  super- 
intend is  only  required  to  use  reasonable  dili- 
gence in  seeing  that  the  work  is  done  properly ; 
and,  whether  he  has  done  so,  there  being^  some 
defective  material  and  work,  is  a  question  ot 
fact.-Kortz  v.  KimberUn,  165  S.  W.  664. 

VI.   ACTIONS  FOR  BREACH. 

i326  (Ky.}  If  defendant  continually  protest- 
ed and  persistently  objected  to  plaintiff^  using 
certain  scales  owned  by  defendant  free  of  charge, 
plaintiff  could  bring  an  action  to  enforce  his 
contract  rights  to  use  the  scales,  though  defend- 
ant did  not  directly  and  positively  refuse  to 
weigh  for  plaintiff.— Elder  v.  OSutt,  166  S.  W. 

*^  CONTRADICTION. 

See  Witnesses,  |  4(XS. 

CONTRIBUTION. 

See  Trial.  { 11. 

CONTRIBUTORY  NEGLIGENCL 

See  Negligence,  H  72,  83. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Deed*; 
Fraudulent  Conveyances;   Partition. 

CONVICTS. 

See  Witnesses,  {  48. 

CORPORATIONS. 

See  Appeal  and  Error,  |  1010;  Banks  and 
Banking;  Carriers:  Deeds,  {  77;  Frauds, 
Statute  of,  S  38;  Oas,  (  1434;  Insurance; 
Judgment,  {  251 ;  Mechanics'  Liens,  {{  57,  59 ; 
Municipal  Corporations;  Pleading,  f  36; 
Railroads ;  Street  Railroads ;  Telegraphs  and 
Telephones ;   Trial,  {  194. 

I.  INCORPORATION  AND  OBOAN- 
tZATION. 

f  30  (Tex.CiTApp.)  The  subscribers  for  the 
stock  of  a  corporation  constituted  a  voluntary 
association  prior  to  the  issuance  of  its  charter, 
and  a  deed  to  the  corporation  vested  title  in 
them  individually,  though  they  held  in  trust  for 
the  corporation,  and  might  be  compelled  to  con- 

.vey  the  land  to  it,  or  be  estopped  to  deny  its 
titie  by  permitting  it  to  deal  with  the  land  as 

-  its  own. — William  Cameron  &  Co.  v.  Truebeart, 
166  8.  W.  68. 


IV.  OAPXTAIi,  STOCK,  AND  DIVX. 
DENDS. 

(F)  lilea  of  Corporation. 

i  165  (Ark.)  Kirby's  Dig.  {  853,  giving  a  cor- 
poration a  lien  upon  the  stock  of  its  membeia 
for  "all  debts  due  from  them  to  such  corpora- 
tion," only  gives  it  a  lien  for  debts  actually  due 
the  corporation.— Young  Coal  Co.  v.  BiU,  166  S. 
W.  292. 

J  167  (Mo.App.)  A  statement  in  a  stock  cer- 
cate  that  the  stock  is  transferable  only  on 
the  books  of  the  corporation  in  accordance  with 
the  by-laws,  does  not  charge  a  transferee  with 
notice  of  the  existence  of  a  by-law  giving  the 
corporation  a  preferred  lien  on  the  stock  of  a 
stockholder  for  any  indebtedness  due  from  him 
to  it  and  in  the  absence  of  notice  the  trans- 
feree takes  the  stock  free  from  such  Uen.— - 
Chandler  t.  Blanke  Tea  &  Coffee  Co.,  165  S.  W. 
81». 

V.  MEKBEBS   AND    STOCXHOU>EB8. 

(D)  Uabllltr  tor  Corporate  Debts  aad 
Aota. 

1215  (Tex.aT.App.)  Bev.  St  1911,  art  6468, 
making  stockholders  of  railroads  liable  to  its 
creditors  to  the  amount  unpaid  on  their  sto(^, 
makes  the  stockholders  sureties  to  that  extent — 
Texas,  G.  &  N.  Ry.  Cio.  v.  Berlin,  166  S.  W. 
62. 

§  254  (Tex.av.App.)  Under  Rev.  St  1911, 
art  6468,  making  railroad  stockholders  liable 
to  its  creditors  to  the  amount  unpaid  on  stock, 
it  is  unnecessary  to  prove  insolvency  of  the 
corporation.— Texas,  G.  &  N.  Ry.  Qo.  v.  Berlin, 
166  S.  W.  62. 

1 256  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art  6468,  making  railroad  stockholders  liable  to 
its  creditors  to  the  amount  unpaid  on  stock,  the 
judgment  should  direct  execution  against  the 
corporation,  and,  if  not  satisfied,  then  tigainst 
the  stockholder.— Texas,  G.  &  N.  Ry.  Co.  v. 
Berlin,  166  S.  W.  62. 

VT.   OFFIOEBS  AND  AGENTS. 

(B)  Anttaorttr  and  Fnnctlons. 

1 298  (Tex.Civ.App.)  Unless  the  by-laws  oth- 
erwise prescribe,  the  directors  of  a  corpora- 
tion may  select  the  place  of  meeting,  and  they 
are  not  bound  to  meet  at  the  principal  place 
of  business  of  the  corporation.— Backler  v.  In- 
ternational Travelers'  Ass'n,  166  S.  W.  44. 

(C)  Rlarbts,   Dntles,  aad  trlabllltles   aa   to 
Corporation  and  Its  Members. 

1 308  (Tex.Civ.Ap^.)  President  of  corporation, 
who  rendered  services  formerly  rendiered  by 
its  manager,  worked  as  a  salesman  and  even 
helped  with  the  sweeping  of  the  store,  keld  en- 
titled to  compensation,  though  no  salary  for 
the  president  had  been  fixed  by  the  director* 
pursuant  to  the  by-laws. — GeoKetown  Mercan- 
tile Co.  V.  First  Nat  Bank,  166  S.  W.  73. 

Vn.   COBFOBATE  POWERS  AND 
XJABIUTIE8. 

(A)  Bzteat  and  Bxerelae   ot  Povrera  la 
General. 

i  388  (McApp.)  Where  plaintiff  sought  to  col- 
lect a  judgment  against  one  conwration  out  of 
property  formerly  owned  by  the  debtor,  but 
transferred  by  it  to  another  without  considera- 
tion, and  the  evidence  showed  that  the  second 
corporation  owned  the  stock  of  the  first,  the 
holding  corporation  will  not  be  permitted  to  set 
up  as  a  defense  that  it  had  no  power  to  own 
the  stock.— Hough  v.  St  Louis  Oar  Co.,  166  S. 
W.  1161. 

(B)  Representation  ot  Corporation  by  Ot- 
deers    and    Agents. 

1404  rrex.Civ.App.)  Under  the  by-laws  of  a 

corporation,  proviaing  that  the  president  shall 

sign  all  contracts,  deeds,  etc.,  executed  by  U 
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and  that  no  sale  of  realty  shall  be  consnmmated 
without  the  consent  of  the  board  of  directors, 
the  secretary  did  not  have  authority  to  bind 
the  corporation  by  a  contract  to  sell  real^.— 
Vacarezza  v.  Realty  Inv.  Co...  165  S.  W.  616. 

If  the  secretary  of  a  corporation  had  no  power 
to  sign  a  contract  for  it  to  convey  land,  it  is 
immaterial  what  he  thought  when  be  signed  the 
contract  in  the  name  of  the  corporation,  or  as 
to  whether  he  signed  by  mistake, , etc. — Id. 

S426  (Mo.App.)  Ck>rporation  held  liable  to 
person  who  advanced  money  for  its  benefit  to 
its  vice  president  and  general  counsel,  though 
he  credited  it  in  the  books  of  another  corpora- 
tion, organized  as  a  stock-selling  agency  of  the 
first  corporation.— Quinn  y.  American  Bankers' 
Assur.  Co.,  165  S.  W.  823. 

It  was  immaterial  that  moner  advanced  by 
plaintiff  to  the  vice  president  of  a  corporation 
for  its  benefit  was  credited  by  him  in  the  books 
of  another  corporation,  organized  as  a  stock- 
selling  agency  of  the  first  corporation,  where 
the  first  corporation  subsequently  ratified  and 
adopted  the  vice  president's  act  in  borrowing 
money  by  voting  to  issue  stock  to  plaintiff  in 
repayment— Id. 

J429  (Tex.Civ.App.)  Where  corporate  by- 
laws provided  that  the  corporation  could  only 
convey  realty  with  the  consent  of  Its  board  of 
directors,  persons  purchasing  realty  from  it 
were  charged  with  knowledge  that  the  only  pow- 
er of  the  acting  agent  of  the  corporation  was 
derived  from  the  board  of  directors. — Vacarezza 
V.  Realty  Inv.  Co..  165  S.  W.  516. 

(D)  CoBtract*  and  Indebtednesa. 

g448  (Mo.App.)  Where  promoter  of  corpora- 
tion advanced  money  to  co-promoter,  which  he 
used  in  procuring  charter,  neld,  that  corpora- 
tion conld  ratify  his  act  in  procuring  such  ad- 
vancement, thereby  becoming  liable  for  the 
money  advanced. — Quinn  v.  American  Bankers' 
Assur.  Co..  165  S.  W.  823. 

i  455  (Tei.Civ.App.)  Eev.  St.  1911,  art  7092, 
abolishing  the  use  of  seals  on  any  contract, 
l>ond,  or  conveyance,  except  such  as  are  made  by 
corporations,  does  not  make  all  contracts  by 
corporations  void  unless  under  seal,  but  mere- 
ly leaves  the  law  as  it  was  before,  under  which 
a  seal  was  required  to  a  deed  of  land  by  a 
corporation,  but  not  to  a  contract  to  convey 
land.— William  Cameron  ft  Co.  v.  Truebeart, 
165  S.  W.  58. 

(F)  Cl'vU  AetloiM. 

{503  (Mo.)  The  circuit  court  of  another 
county  than  that  in  which  the  plaintifF  resided, 
or  in  which  the  defendant  newspaper  first  pub- 
lished the  libel  or  had  an  office  or  agent,  is 
without  jurisdiction  to  hear  and  determine  an 
action  for  libel.— Jones  v.  Pulitzer  Pub,  Co.,  165 
S.  W.  304. 

1515  (Mo.App.)  The  defense  of  ultra  vires 
is  not  available  to  a  corporation,  unlesspleaded. 
—Hough  V.  St  Louis  Car  Co.,  165  S.  W.  1161. 

1 521  (MoApp.)  In  action  to  recover  advanc- 
es to  promoter  and  vice  president  of  corpora- 
tion for  its  benefit,  where  the  evidence  showed 
ratification,  instruction  to  find  for  defendant 
unless  the  advances  were  made  to  it,  and  that 
advances  to  the  vice  president  did  not  con- 
stitute payments  to  the  corporation,  held  er- 
roneous.— Quinn  v.  American  Bankers'  Assur. 
Co.,  165  S.  W.  823. 

XZ.  BEINOORPORATION  AKS  REOR- 
GANIZATION. 

§  574  (Mo.)  New  corporation,  formed  in  pur- 
suance of  reorganisation  plan  and  agreement 
which  provided  that  the  expenses  of  carrying 
out  the  plan  should  be  assumed  by  the  new  cor- 
poration, held  liable  for  professional  services 
rendered  by  attorneys  with  the  knowledge  and 
consent  of  the  reorganization  committee  In  fur- 
therance of  the  plan. — ^Trimble  v.  Kansas  City 
Southern  Ry.  Co.,  166  S.  W.  996. 


i  579  (Ark.)  A  new  corporation,  organized  to 
take  over  the  assets  of  an  existing  corporation, 
is  liable  for  the  obligations  of  the  old  of  whicb 
the  new  corporation  is  merely  a  continuation. — 
Ferguson  &  Wheeler  Land,  Liumber  &  Handle 
Co.  V.  Good,  165  S.  W.  628. 

S  579  (Mo.App.)  Where  Missouri  corporation 
reorganized  under  the  laws  of  Delaware,  the 
stockholders  exchanging  their  stock  for  stock 
in  the  Delaware  corporation  and  a  few  stock- 
holders who  declined  to  participate  receiving 
their  pro  rata  share  of  the  assets,  held  that  the 
Delaware  corporation  was  liable  for  the  debts 
of  the  IVIissouri  corporation. — Quinn  v.  Ameri- 
can Bankers'  Assur.  Co.,  166  S.  W.  823. 

CORPUS  DELICTI. 

See  Homicide,  |  228. 

CORRECTION. 

See  Appeal  and  Error,  |  681. 

CORROBORATION. 

See  Divorce,  i  127;  Seduction,  g  46. 

COSTS. 

See  Oamishment,  |  191;   Taxation,  g  698. 

V.   AMOUNT,  RATE.  AND  ITEMS. 

S  146  (Tex.Ciiv.App.)  Expenses  incident  to  lit- 
igation, which  are  properly  attributable  there- 
to, are  always  considered  as  costs. — McClung  v. 
Watson,  165  S.  W.  532. 

g  169  (Tex.CivApp.)  An  allegation  that  a 
claim  was  fraudulently  assigned  to  give  jurisdic- 
tion over  the  action,  in  a  county  where  the  de- 
fendant did  not  reside,  is  not  sufiicient  to  au- 
thorize an  allowance  to  the  defendant  of  ex- 
penses in  attending  the  trial.— Leventhal  v. 
HoUamon,  165  S.  Vf.  6. 

I  172  (Tex.Civ.App.)  An  allegation  that  a 
claim  was  fraudulently  assigned  to  give  jurisdic- 
tion over  the  action,  in  a  county  where  the 
defendant  did  not  reside,  is  not  sufficient  to 
authorize  an  allowance  to  the  defendant  of 
attorney's  fees.— Leventhal  t.  HoUamon,  166  S. 
W.  6. 

i  173  (Ark.)  Kirby's  Dig.  |  6621,  providing 
that,  in  actions  against  any  railroad  company 
for  the  violation  of  any  law  regulating  the 
transportation  of  freight  or  passengers,  plain- 
tiff may  recover  a  reasonable  attorney's  fee,  as 
part  of  the  costs,  applies  only  to  actions  for 
violation  of  statutory  provisions  regulating  the 
transportation  of  freight  and  passengers. — Mid- 
land Valley  R.  Co.  v.  Horton,  165  S.  W.  266; 
Same  v.  Hefley,  Id.  267. 

Vn.  ON  APFEAI,  OR  ERROR,  AND 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR. 

{231  (Tex.Clv.App.)  Under  Eev.  St  1911, 
arcs.  2046  and  2048,  the  county  court  could,  on 
appeal  from  the  justice  court,  adjudge  all  costs 
to  appellant  though  the  judgment  rendered  was 
less  than  that  of  the  justice  court,  where  the 
difference  in  amount  was  due  to  a  miscalcula- 
tion of  interest  by  the  justice,  and  the  error 
was  not  called  to  his  attention. — Hartford  Fire 
Ins.  Co.  V.  Pires,  165  S.  W.  565. 

{238  (Tex.Civ.App.)  Where  appellant  made 
no  effort  in  the  trial  court  to  obtain  correction 
of  the  judgment,  which  was  erroneous  only  as 
to  two  items  amounting  to  $6.50,  it  would  not 
be  relieved  of  costs  on  appeal  by  reason  of  the 
correction  of  such  error.— St.  Louis,  B.  ft  M. 
By.  Co.  v.  Gould,  166  S.  W.  13. 

COUNTERCLAIM. 

Bee  Bet-Oft  and  Counterclaim. 
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COUNTIES. 


See  Boundaries,  | 
171;  Venue,  i 


Justices  of  the  Peace, 


m.  PBOPERTY,  OONTRAOTB.  AND 
LTABn.TTIEg. 
(B)  Contract*. 

{113  (Ark.)  Under  Kirby's  Dig.  {f  7348-7351, 
the  county  court  had  authority  to  purchase  a 
quantity  of  corrugated  metal  culverts  for  use 
on  highways  being  improved  under  the  super- 
intendence of  the  road  commissioner. — Garland 
County  T.  Arkansas  Corrugated  Metal  Culvert 
Co.,  ifo  S.  W.  631. 

VI.  AOTIOHS. 

{ 224  (Ark.)  In  an  action  against  a  county 
for  a  quantity  of  corrugated  metal  culverts  pur- 
chased for  use  on  highways,  whether  the  cul- 
verts sued  for  had  been  received  and  used  by 
the  county  and  whether  they  had  been  paid  for 
held  for  the  jury. — Garland  County  v.  Arkan- 
sas Corrugated  Metal  Culvert  Co.,  166  &  W. 
631. 

COURTS. 

See  Appeal  and  Error;  Commerce,  |  68;  Con- 
stitutional lisw,  §f  52,  70;  Contempt;  Cor- 
porations. {  603;  Counties,  i_113;  Criminal 
Law,  i  l6l;  Drains,  {  14;  Evidence,  |§  41, 
43 ;  Judges ;  Judgment,  f S  489-496;  Justices 
of  the  Peace;  Mandamus,  f$  48, 176 ;  Prohibi- 
tion, {I  5-12;  Removal  oi  Causes. 

X.  NATURE.  EXTENT.  AND  EXEBOI8E 
OF  JXTRIBDIOTION  IN  GENEBAX.. 

S  24  (Mo.)  Jurisdiction  over  the  subject-mat- 
ter cannot  be  conferred  by  consent — Big  Tarkio 
Drainage  Dist.  v.  Voltmer,  165  S.  W.  338; 
Same  v.  Nabor,  Id.  340;   Same  t.  Heine.  Id. 

i33  (Tex.Civ.App.)  Proceedings  in  a  district 

court  to  collect  taxes  by  foreclosure  sale  de- 
pend solely  upon  the  statute,  and  its  juris- 
diction is  limited  and  special,  and  nothing  is 
taken  by  intendment  in  favor  of  the  court's  ac- 
tion, but  it  must  appear  from  the  record  that 
the  court  was  authorized  to  act.  and  that  it 
kept  within  its  jurisdiction.— Hill  &  Jahns  t. 
Lofton,  165  S.  W.  67. 

{ 37  (Mo.)  Want  of  jurisdiction  of  the  sub- 
ject-matter cannot  be  waived. — Big  Tarkio 
Drainage  Dist.  v.  Voltmer,  165  S.  W.  338; 
Same  v.  Nabor,  Id.  340 ;    Same  v.  Heine,  Id. 

Where  venue  is  changed  to  some  other  court 
on  account  of  diBquallfication  of  the  judge,  the 
lack  of  jurisdiction  in  the  court  from  which 
venue  was  changed  over  the  subject-matter  of 
the  litigation  cannot  be  waived.— Id. 

U.  ESTABUSHMENT,    OBOANIZA- 

TION.  AND  FBOCED1TBE  IN 

OENEBAIi. 

(B)  TeniM,  Vacatiomii.  Place  and 
Holdinar   Conrt,   Conrtlionaes, 
Accommodations. 

162  (Tex.CiT.App.)  Const,  art  5,  {  29,  pro- 
viding that  the  county  court  shall  hold  at 
least  four  terms  for  both  civil  and  criminal 
business  annually  as  may  be  provided  by  the 
Legislature  or  commissioners'  court,  and  such 
other  terms  as  are  fixed  by  that  court,  being 
of  later  adoption,  supersede  article  5,  S  17,  re- 
quiring the  county  court  to  hold  a  term  for  crim- 
inal business  once  every  month. — Wells  Fargo 
A  Co.  Express  ▼.  Mitchell,  165  8.  W.  139. 

1 63  (Tex.Civ.App.)  Const  art  5,  i  29,  re- 
quiring the  county  court  to  hold  at  least  four 
terms  annually  for  hoth  civil  and  criminal  busi- 
ness, as  may  be  provided  by  the  Legislature 
or  commissioners'  court,  and  such  other  terms 
each  year  as  may  be  fixed  by  that  court,  abol- 
ishes 8ei>arate  terms  of  the  county  court  for 


Time  ol 
and 


criminal  business,  so  that  terms  fixed  for  civil 
business  are  also  terms  for  criminal  business, 
and  an  order  of  the  commissioners'  court  fixing 
a  separate  term  for  criminal  business  is  in- 
effective.—Wells  Fargo  &  Co.  Ehcpress  v.  Mit- 
cbeU,  166  S.  W.  189. 

(D)  Rnles  of  Decision,  Adjudications,  Opln" 
Ions,  and  Records. 

{89  (Tex.Cr.App.)  The  doctrine  of  stare  de- 
cisis has  but  little  weight  where  no  property 
rights  are  involved,  and  the  only  question  is 
the  policy  of  the  state.- Ex  parte  Francis,  165 

{  90  (Mo.)  On  equivalent  facts  the  law  should 
be  the  same,  and  hence  a  judgment  in  one  case 
is  a  precedent  for  a  similar  judgment  in  a  like 
case.— Skillmau  v.  Weber,  165  S.  W.  1057. 

{  92  (Tex.Civ.App.)  A  decision  of  a  questioo 
not  necessary  to  a  disposition  of  the  case,  and 
to  which  the  court  did  not  give  that  investiga- 
tion it  would  otherwise  have  felt  called  upon 
to  give,  is  obiter  dictum.— Ex  parte  Francis,  165 
S.  W.  147. 

{  95  (Tex.Cr.App.)  In  the  construction  of  the 
Constitution  of  another  state,  the  construction 
placed  thereon  by  the  courts  of  that  state  should 
govern.— Ex  parte  Francis,  165  S.  W.  147. 

1 95  (Tex.Civ.App.)  Where  the  statutes  of  an- 
other state  are  pleaded  and  proved,  the  courts 
will  refer  for  their  construction  to  the  reported 
decisions  of  auch  state. — Ogg  v.  Ogg,  165  S.  W. 
912. 

rv.   OOUBTS   OF   UmTED   OB   INFE- 
BIOB  JITRISDIOTION. 

(  169  (Tex.Civ.App.)  Where  plaintiff  sued  on 
five  notes  aggregating  ^42.75  with  10  per  cent 
interest  and  10  per  cent  attorney's  fees,  de- 
manding judgment  for  the  amount  of  the  notes 
and  fees,  the  amount  in  controversy  exceeded 
the  jurisdiction  of  the  county  court. — Belle 
Springs  Creamery  Co.  v.  Marshall,  165  S.  W. 
61. 

VI.   OOITBT8   OF  AFFEIXATE  J1TBIS- 

DIOTION. 

(B)  Conrts  o<  Partlovlar  States. 

S23I  (Mo.)  An  objection  to  the  constitution- 
ality of  a  statute  made  below,  but  not  relied 
upon  on  appeal,  will  not  give  the  Supreme 
Court  jurisdiction  where  the  amount  in  con- 
troversy is  within  the  jurisdictional  limits  of  the 
Court  of  Appeals.— Moore  v.  United  Rys.  Co.  of 
St  Louis,  165  S.  W.  304. 

{231  (Mo.)  Where  the  St.  Louis  Court  of 
Appeals  rendered  a  decision  in  conformity  to 
the  last  prior  ruling  of  the  Supreme  Court,  but 
in  conflict  with  a  subsequent  decision  of  the 
Kansas  City  Court  of  Appeals,  and  then  cer- 
tified the  case  to  the  Supreme  Court,  the  Su- 
preme Court  acquired  jurisdiction,  under  sec- 
tion 6  of  the  amendment  to  the  Constitution  of 
1884,  to  determine  the  case.— Bussiere's  Adm'r 
v.  Sayman,  165  S.  W.  706. 

{231  (Mo.)  Quo  wari'anto  to  dissolve  a  ^0.- 
000,000  corporation  supplying  05  per  cent,  of 
the  electric  light  in  the  city  of  St.  Louis,  and 
subject  under  Rev.  St  1909,  {  2976,  to  an  in- 
cori)oration  fee  of  $5,025,  presents  a  contro- 
versy within  the  appellate  jurisdiction  of  the 
Supreme  Court. — State  ex  rel.  Union  Electric 
Light  &  Power  Co.  v.  Reynolds,  166  S.  W.  801. 

{231  (Mo.App.)  Merely  inserting  in  a  motion 
for  a  new  trial  a  statement  that  a  constitution- 
al question  is  involved  does  not  raise  such  ques- 
tion unless  it  really  exists. — Yeomana  v.  Her- 
rick,  165  S.  W.  1112. 

{247  (Tex.CivApp.)  The  Court  of  Civil  Ap- 
peals will  not  certify  to  the  Supreme  Court  a 
question  which  in  its  opinion  lias  been  previous- 
ly decided  by  that  court— Lock  t.  Citixeus'  Nat 
Bank.  165  S.  W.  686b 
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VXH.   OOXOUBItElfT  AHD  OOXXXIOT- 

INO  JPBIBPICTIOy.  AHD 

OOMTTT. 

(B)  State  Coarta  and  United  State*  Conrts. 

'§489  (Tex.CiT^i>p.)  An  action  against  an 
initial  carrier  to  enforce  liability  under  the 
Carmack  amendment  to  the  Interstate  Com- 
merce Law  for  loss  of  gooda.  by  a  connecting 
carrier  is  within  the  jurisdiction  of  a  state 
court,  and  not  within  the  exclusive  jurisdiction 
of  the  federal  tribunals.— St.  Louis,  B.  &  M. 
Hy.  Co.  y.  Gould,  165  S.  W.  13. 

COVENANTS. 

See  Jury,  |  14. 

IV.  ACTIONS   FOB  BREACH. 

{114  (Mo.At>p.)  The  petition,  in  an  action 
for  the  breach  of  covenant  of  seisin'  contained 
in  a  deed  executed  by  defendant  in  an  exchange 
of  lands  with  plaintiff,  held  not  to  allege  that 
defendant  executed  the  deed  under  the  "as- 
sumed" name  o'  another,  but  to  show  that  such 
other,  and  not  defendant,  executed  the  deed,  so 
that  plaintiff  cannot  maintain  the  action  on  the 
theory  that  the  deed  was  executed  by  defendant 
under  an  assumed  name. — Badley  t.  Meek,  165 
S.  W.  1192. 

CREDIBILITY. 

See  Witnesses,  {g  318-406. 

CREDITORS. 

See  Attachment;    Principal  and  Surety,  |  182. 

CRIMINAL  LAW. 

See  Abortion;  Adultery;  Arson;  Bail:  Big- 
amy ;  Burglary  ;  Contempt ;  Disorderly  House; 
False  Pretenses;  Pood;  Fojrgery;  Fornica- 
tion; Gaming;  Homicide;  Husband  and 
Wife,  {  313 ;  Indictment  and  Information ; 
Intoxicating  Liquors,  §f  167-239;  Larceny; 
Perjury;  lUipe;  Receiving  Stolen  Goods;  Re- 
wards ;  Seduction ;  Vagrancy ;  Weapons ; 
Witnesses. 

I.   NATUBB  AKD  EI.EMEIfT8  OF 

CBOCE  ANB  DEFENSES 

IN  OENEBAI.. 

{32  (Tex.Cr.App.)  A  deputy  sheriflTs  belief 
that  he  had  a  right  to  carry  a  pistol  in  a  coun- 
ty other  than  that  of  his  appointment  was  a 
mistake  of  law,  and  not  of  fact,  and  did  not  re- 
lieve him  from  criminal  liability. — Bansom  t. 
State,  165  S.  W.  932. 

H.   CAPACITY   TO   COBCMIT  AND  BE- 
SFONSIBH.ITT   FOB   OBIME. 

{ 48  (Tenn.)  Under  a  plea  of  insanity,  the 
question  for  determination  is  whether  accused 
had  capacity  and  sufBcient  reason  to  enable  him 
to  distin^ish  between  right  and  wrong  08  to 
the  particular  act,  and  a  knowledge  and  con- 
sciousness that  the  act  was  wrong  and  crimi- 
nal.—Bond  v.  State,  165  S.  W.  229. 

m.  PABTIES  TO   OFFENSES. 

{  59  (Tex.Cr.App.)  All  persons  are  principals 
who,  being  present,  act  together  in  the  commis- 
sion of  an  offense,  and,  when  it  is  actually  com- 
mitted by  one,  others  present  knowing  the  un- 
lawful intent  and  by  acts  aiding  are  principals; 
but  mere  presence  will  not  make  one  a  princi- 
pal, without  knowledge  of  the  unlawful  intent 
and  some  act  in  aid  or  encouragement  thereof. 
— Espinoza  v.  State,  166  S.  W.  208. 

IV.   XUBISDIOTIOH. 

I  101  (Tex.Cr.App.)  Where  a  criminal  cause 
was  transferred  from  the  criminal  district  court 
of  Dallas  county  to  the  criminal  district  court 
No.   2,  in  accordance  with  Acts  32d  Leg.   Ist 


Called  Seas.  c.  19,  the  fact  that  the  transcript 
did  not  contain  a  copy  of  the  order  will  not 
deprive  court  No.  2  of  jurisdiction.— General 
Bonding  &  Casualty  Co.  v.  State,  166  S.  W.  616. 

V.   VENUE. 
(B)  Change  of  Venae. 

f  121  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  626,  authorizing  change  of  venue,  the 
discretionary  right  to  order  a  change  of  venue 
is  vested  in  the  trial  court,  and  the  Court  of 
Criminal  Appeals,  while  it  has  the  authority  to 
direct  a  change  of  venue,  cannot  specify  the 
county  to  which  the  change  should  be  had.— 
Coffman  v.  State,  165  S.  W.  939. 

g  139  (Tex.Cr.App.)  Despite  Code  Cr.  Proc. 
1911,  art.  631,  the  court  in  granting  a  change 
of  venue  under  article  626  is  not  bound  to  di- 
rect the  cause  to  be  transferred  to  the  county, 
the  courthouse  of^which  though  nearest  to  that 
of  the  county  wherein  the  prosecution  is  pend- 
ing, is  not  the  most  accessible  to  witnesses ;  ac- 
cused's rights  being  guarded  when  he  has  a  fair 
trial.— Coffman  t.  State,  165  S.  W.  939. 

VI.  lilMTTATION  OF  PBOSEOITTIONB. 

g  149  (Tex.Cr.App.)  Limitations  as  to  the 
charge  of  perjuty  runs  from  the  date  accused 
is  alleged  to  have  given  the  alleged  false  testi- 
mony.-Waddle  T.  State,  165  8.  W.  691. 

VH.   FOBMEB  JEOPABDT. 

,  {  162  (Mo.)  Laws  1869,  p.  188,  g  21,  provid- 
ing that  if,  in  the  St.  Louis  court  of  criminal 
correction,  it  appears  that  defendant  is  guilty 
of  felony,  the  court  shall  commit  defendant  to 
answer  to  an  indictment  in  the  criminal  court, 
and,  if  upon  trial  in  that  court  he  is  proved 
guilty  of  a  misdemeanor  only,  judgment  shall 
be  rendered  as  if  the  trial  was  for  misdemeanor 
in  the  court  of  criminal  correction,  hdd  not  to 
violate  Const,  art  2,  g  23.— State  v.  Buente, 

165  S.  W.  340. 

The  fifth  amendment  to  the  federal  Constitu- 
tion, providing  that  no  person  sliall  be  sub- 
ject, for  the  same  offense,  to  be  twice  put  in 
jeopardy  of  life  or  limb,  etc.,  does  not  apply  to 
the  states.- Id. 

g  173  (Mo.)  Under  a  constitutional  provision 
which  merely  provides  that  no  person  shall  be 
twice  put  in  jeopardy  of  life  or  limb  for  the 
same  offense,  where  accused  is  to  be  tried  upon 
a  valid  indictment  before  a  legal  jury  in  a 
court  having  jurisdiction  jeopardy  attaches  up- 
on the  swearing  of  the  panel.— State  v.  Buente, 

166  8.  W.  340. 

g200  (Tex.Cr.App.)  A  former  trial  for  mak- 
ing particular  sales  of  intoxicants  in  prohibi- 
tion territory  was  not  former  jeopardy  so  as  to 
bar  a  sabsequent  prosecution  for  pursuing  the 
business  or  occupation  of  selling  intoxicants 
therein.— Hightower  v.  State,  165  8.  W.  184. 

X.   EVIDENCE. 

(A)  Judicial     Notice,     Presamptloas,     and 
Burden  of  Proof. 

g  304  (Tex.Cr.App.)  The  Court  of  Criminal 
Appeals  will  take  judicial  notice  that  at  the 
time  of  the  enactment  of  Code  Cr.  Proc.  1911, 
art.  631,  requiring  change  of  venue  in  a  crimi- 
nal case  to  be  made  to  the  next  adjoining  coun- 
ty, the  courthouse  of  which  was  nearest,  there 
were  no  railroads  in  the  country  affording  ac- 
cess from  one  county  seat  to  another. — Coffman 
V.  Stote,  165  S.  W.  939. 

The  Court  of  Criminal  Appeals  will  take  judi- 
cial notice  of  the  boundaries  of  the  several  coun- 
ties.—Id. 

g3ll  (Tex.Cr.App.)  The  rule  that,  if  accused 
at  any  time  prior  to  the  offense  was  Insane  the 
law  presumed  the  continuance  of  the  Insanity, 
unless  the  state  established  the  contrary,  is  ap- 
plicable where  accused  had  been  adjudged  in< 
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■ane,  or  proven  insane  on  a  trial  before  tlie  of- 
fense.—Douglass  T.  State,  165  S.  W.  938. 

{331  (Tex.Cr.App.)  Where  accused  has  not 
previoasly  been  adjudged  insane,  he  has  the  har- 
den of  establishing  his  mental  incapacity  at  the 
time  of  the  offense.— Douglass  t.  State,  165  S. 
W.  933. 

Where  the  state  shows  beyond  a  reasonable 
doubt  that  accused  committed  a  crime,  and  he 
relies  on  mental  irresponsibility,  he  has  the  bur- 
den of  showing  that  fact,  notwithstanding  the 
presumption  of  innocence. — Id. 

(B)  Faets    In    laane    and    Relevant   to    !■• 

■neri,  and  Res  Oeatae. 

1 354  (Tenn.)  In  a  prosecution  for  obtaining 
money  by  false  pretenses  in  November,  1908, 
evidence  of  an  inquisition  of  lunacy  held  in 
November,  1909,  in  which  accused  was  adjudg- 
ed insane,  and  of  a  verdict  of  present  insanity 
rendered  in  May,  1910,  heU  admissible  in  evi- 
dence on  accused's  plea  of  insanity. — Bond  v. 
State^  165  S.  W.  229. 

Evidence  of  insani^  after  the  commission  of 
the  offense  charged  is  competent,  to  enable  the 
jury  to  determine  the  state  of  accused's  mind  at 
the  time  the  offense  was  committed.— Id. 

{361  (Tex.  Cr.  App.)  In  a  prosecution  for 
abandonment  after  seduction  and  marriage,  evi- 
dence explanatory  of  statements  of  prosecutrix 
held  admissible.— Quails  v.  State,  165  8.  W. 
202. 

i  363  (Ky.)  In  a  prosecution  for  receiving 
stolen  goods,  consisting  of  17  pairs  of  ladies 
shoes,  evidence  was  admissible  as  res  gestae  that, 
in  addition  to  the  property  alleged,  a  large 
quantity  of  merchandise,  including  other  shoes, 
neckties,  etc,  was  found  in  accused's  rooms. — 
Commonwealth  v.  McGarvey,  165  S.  W.  973. 

$366  (Tex.Cr.App.)  Statements  made  by  de- 
ceased to  his  wife,  who  was  present  when  the 
fatal  shot  was  fired,  immediately  thereafter 
were  admissible  as  part  of  the  res  gestae.— Qant 
V.  State,  165  S.  W.  142. 

1 368  ('rex.Ur.App.)  Testimony  as  to  meeting 
and  conversation  between  two  witnesses  and 
two  girls  on  the  street  before  going  directly 
to  accused's  bouse  held  admissible. — Beame  v. 
State,  165  S.  W.  596. 

(C)  Otber   OSenaea,  and  Cliaraeter  of  Ae- 

ensed. 

1 369  (Ky.)  In  a  prosecution  for  carnal  knowl- 
edge ot  a  female  under  16,  evidence  of  acts  of 
intercourse  between  defendant  and  prosecutrix, 
other  than  the  one  relied  upon  by  the  common- 
wealth, is  admissible,  and  certain  details  as  to 
the  time,  place,  and  surroundings  of  such  acts 
are  unavoidable,  but  unnecessary  details,  which 
do  not  in  themselves  afford  corroboration,  should 
be  excluded.— McCreary  v.  Commonwealth,  165 
S.  W.  981. 

S  370  (Ky.)  In  a  prosecution  for  receiving 
stolen  goods,  evidence  was  admissible,  to  show 
guilty  knowledge  that  other  goods  than  those 
charged  in  tbe  indictment,  which  were  found  in 
accused's  rooms  at  the  same  time,  were  also 
stolen,  without  showing  that  accused  knew  that 
they  were  stolen. — Commonwealth  v.  McGarvey, 
165  S.  W.  973. 

{ 374  (Ky.)  In  a  prosecution  for  receiving 
stolen  goods,  in  order  to  admit  evidence  of  the 
finding  in  accused's  possession  of  other  goods 
than  those  alleged  to  have  been  stolen,  it  must 
be  shown  that  such  other  goods  were  also  stolen, 
unless  such  evidence  was  admissible  as  a  part 
of  the  res  gests. — Commonwealth  v.  McGarvey, 
165  8.  W.  973. 

{  376  (Tex.Cr.App.)  Defendant  not  testifying, 
tbe  state  may  not  introduce  evidence  of  his 
bad  character,  irrelevant  to  tbe  issue  of  guilt 
of  the  crime  charged.— Kaufman  v.  State.  166 
S.  W.  193. 

{380  (Tex.Cr.App.)  In  a  prosecution  of  a 
woman  for  arson,  evidence  was  not  admissible 
that  witness  who  roomed  at  accused's  house  at 


the  time  of  tbe  fire  saw  accnsed  and  a  man  to- 
gether in  the  house,  and  knew  that  they  room- 
ed together.— McClary  T.  State,  165  S.  W.  572. 

(D)  MaterialitT  and   Oompetenay  ta   0«a- 
eral. 

(393  (Tex.Cr.App.)  Where  the  sheriff  com- 
pelled accused  to  make  tracks  so  that  they  could 
be  compared  with  the  tracks  made  by  tbe  guilty 
party,  evidence  of  the  comparison  of  tbe  tracks 
is  admissible.— Hahn  v.  State,  165  S.  W.  218; 
Brewster  v.  Same,  Id.  224. 

(B)   Best   and   Sceoadary   and   Demonstra- 
ttve  KiTldenee. 

{404  (Tex.Cr.App.)  A  copy,  which  tbe  (flier- 
iS  had  accused  make  of  a  letter  be  claimed  to 
have  received  from  a  sister-in-Uiw,  stating  that 
accused's  first  wife  was  dead  could  be  used 
to  compare  with  the  handwriting  in  such  letter, 
-^ones  V.  State,  165  S.  W.  144. 

$404  (Tex.Cr.App.)  In  a  prosecution  of  de- 
fendant for  killing  a  woman  whom  he  bad 
outraged  where  the  evidence  was  wholly  cir- 
cumstantial, the  clothing  worn  by  deceased 
when  killed,  with  the  cuta  therein  into  which  a 
knife,  which  defendant  admitted  was  bis,  waa 
found  to  fit,  held  admissible.- Durfee  t.  State, 
166  S.  W.  180. 

(O)  AetB  and  Deelaratloas  o<  Conspirators 
and  Codetendants. 

{426  (Tex.  Cr.  App.)  Where  accused  claimed 
that  the  fight  took  place  by  chance,  but  the 
prosecutors  claimed  that  he  was  waiting  to  as- 
sault them,  evidence  that  accused's  brother,  who 
aided  him,  stated  when  he  left  the  place  where 
he  had  been  daring  tbe  evening  that  he  waa 
going  to  his  father's  to  spend  tbe  nigbt  was  ad- 
missible—Carter v.  State.  166  S.  W.  200. 

(H)    Doonmentarx  Evtdenee  and  Kxelnalon 
of   Parol   KTldence   Tbereby. 

{429  (Tex.Cr.App.)  Where  defendant  waa 
chargeable  with  perjury  committed  in  a  prose- 
cution for  assault  on  J.,  the  indictment  return- 
ed in  that  case  was  properly  admitted  in  evi- 
dence.—Miles  V,  State,  165  8.  W.  667. 

i  437  (Tex.Cr.App.)  A  map  of  the  location  of 
a  homicide,  made  by  a  civil  engineer  and  shown 
to  be  substantially  conect,  held  admissible, 
though  not  drawn  to  a  scale,  as  against  an 
objection  that  it  was  misleading.- Bullock  ▼. 
State,  166  S.  W.  196. 

(I)   Opinion  Kvldonee. 

(448  (Ky.)  Testimony  by  the  prosecutrix 
that,  after  defendant  had  had  intercourse  witli 
her,  she  bad  been  removed  to  tbe  Industrial 
School  to  be  protected  from  defendant  was  a 
conclusion  and  inadmissible. — McCreary  v.  Com- 
monwealth, 165  S.  W.  981. 

{  448  (Tex.Cr.App.)  Testimony  that  a  wound 
in  the  back  of  deceased  could  not  have  been 
made  with  tbe  knife  found  near,  in  connection 
with  the  act  of  tbe  witness  in  taking  the  knife 
and  finding  it  so  broad  that  it  could  not  enter 
the  wound,  held  a  statement  of  fact,  and  not 
an  expression  of  an  opinion.— Bspinoea  v.  State, 
166  S.  W.  208. 

{450  (Tex.Cr.App.)  On  a  trial  for  adultery 
and  fornication  with  W.,  testimony  that  a  wit- 
ness talked  with  W.  on  the  street,  and  that  a 
few  days  later  accused  shook  his  finger  at  him 
and  said,  "Don't  do  that  any  more,"  without 
further  explanation,  was  admissible;  bat  tbe 
witness'  further  testimony  that  he  suspected 
accused  referred  to  his  talk  witb  W.  should 
have  been  excluded.— Koger  y.  State,  106'  S.  W. 
577. 

(459  (Tex.Cr.App.)  Witnesses  who  had  tried 
to  ascertain  which  of  several  was  tbe  fatal 
wound,  by  probing  and  examining  tbe  wounds, 
might  give  their  opinions  as  to  the  kind  of  in- 
strument used  in  making  tbe  woondk— Espinoaa 
v.  State,  165  &  W.  m 
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{463  (Tex.Cr.App.)  WitnesBM  who  had  tried 
to  ascertain  wiiich  was  the  fatal  wonnd,  by 
probing  and  examining  the  wounds,  only  one 
of  which  entered  a  vital  part,  after  detailing 
the  facts  of  such  examination  to  the  jury, 
might  give  their  opinions  as  to  which  wound 
caused  death.— Espinoza  t.  State,  165  S.  W. 
208. 

(J)  TcBtlmoar,  o'  AecompUeea  aBd  Code- 
fendant*. 

f  507  (Ky.)  On  trial  for  horse  stealing,  where 
the  commonwealth's  evidence  showed  tnat  M. 
as  a  matter  of  accommodation,  hired  a  horse 
and  buKgy  for  accused  without  knowledge  of  his 
intent  to  steal  it,  while  that  for  accused  showed 
that  M.  sold  the  horse  and  buggy  to  accused, 
who  did  not  know  that  it  was  stolen,  the  parties 
were  not  accomplices  within  Cr.  Code  Prac.  { 
241.— Oakley  v.  Commonwealth,  165  S.  W.  691. 

§  507  (Tex.Cr.App.)  Witnesses  who  met  girls 
at  accused's  house  for  purpose  of  having  sexual 
intercouse  held  not  accomplices. — Hearne  v. 
State,  165  S.  W.  596. 

{ 507  (Tex.Cr.App.)  That  prosecutrix  willing- 
ly submitted  to  have  an  abortion  performed  on 
her  did  not  constitute  her  an  accomplice. — Shaw 
V.  State,  165  S.  W.  930. 

§5071/2  (Tex.Cr.App.)  Where  the  accused  con- 
tended that  a  detective  was  an  accomplice,  evi- 
dence as  to  his  employment  and  the  reports 
made  by  him,  including  the  report  of  the  par- 
ticular offense,  was  admissible. — Hyde  v.  Stete, 

165  S.  W.  195. 

8  508  (Tex.Cr.App.)  Dnder  Code  Or.  Proc. 
1911,  art.  791,  accused,  charged  with  assault 
with  intent  to  murder,  cannot  introduce  his 
brother  as  a  witness  in  his  l>ehalf^  where  the 
brother  was  an  active  participant  in  the  same 
affray  out  of  which  grew  the  proaecation,  and 
was  himself  under  indictment— Carter  v.  State, 

166  S.  W.  200. 

i  508  (Tex.Cr.App.)  One  is  not  an  incompe- 
tent witness  for  the  state  because  jointly  indict- 
ed with  defendant.— Stanfield  v.  State,  165  S. 
W.  216. 

{51 1  (Ky.)  In  determining  whether  an  ac- 
complices testimony  is  sufficiently  corroborated, 
the  proper  test  is  to  eliminate  the  accomplice's 
evidence,  and  then  ascertain  whether  there  is 
sufficient  evidence  left  tending  to  connect  ac- 
cused with  the  offense;  the  accomplice  being 
corroborated  if  there  is.— Commonwealth  v.  Mc- 
Garvey,  165  S.  W.  973. 

In  a  prosecution  for  receiving  stolen  poods, 
evidence  other  than  an  accomplice's  testimony 
Keld  to  connect  accused  with  the  commission 
of  the  offense  so  as  to  sufficiently  corrol>orate 
the  accomplice's  testimony.— Id. 

(K)  Coafeastons. 

{517  (Ky.)  A  confession  of  guilt,  made  with- 
out coercion  or  inducement  on  the  part  of  any 
one,  was  admissible. — Cox  v.  Commonwealth, 
165  S.  W.  411. 

f  5 1 9  (Ky.)  Voluntary  offers,  when  arrested 
for  grand  larceny,  to  give  the  officers  nearly  all 
or  a  part  of  the  money  found  on  accused's  per- 
son, held  not  incompetent  under  the  Anti-Sweat- 
ing Act  of  1912.— Dorsey  v.  Commonwealth,  165 
S.  W.  405. 

f  530  (Tex.Cr.App.)  A  confession  reduced  to 
writing  and  proved  by  three  witnesses  is  prop- 
erly admitted  in  evidence. — Douglass  v.  State, 
168  S.  W.  933. 

{  534  (Ky.)  Evidence  held  sufficient  to  corrob- 
orate accused's  confession  that  he  did  the  kill- 
ing.—Cox  V.  Commonwealth,  165  S.  W.  411. 

(M)  'Wetarht  and  SnflldeneT. 

1 552  (Ky.)  Though    circumstantial    evidence 

alone  is  sometimes  looked  upon  with  suspicion, 

where  all  the  links  are  supplied  in  the  chain  of 

circumstances,  it  is  sufficient  to  justify  a  con- 


viction.—Doraey  T.  Commonwealth,  165  S.  W. 
406. 

{556  (Tex.Cr.App.)  A  part  of  defendant's 
statement  before  the  grand  jury,  that  she  manip- 
ulated prosecutrix's  womb  with  her  finger, 
but  gave  her  no  medicine,  etc.,  held  not  excul- 
patory, so  as  to  require  its  disproof  by  the  state. 
—Shaw  T.  State,  165  S.  W.  980. 

XI.   TIME    OF    TBIAI.    ANB    GONTIH. 
UANCE. 

{589  Cl'e*-Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  761,  and  article  715,  it  was  not  er- 
ror for  the  trial  court  in  a  criminal  case  which 
had  been  once  tried  at  that  term,  and  the  jury 
disagreed,  to  refuse  defendant  a  continuance  be- 
cause there  were  no  qualified  regular  jurors. — 
Branch  v.  State,  165  S.  W.  605. 

i  598  (Tex.Cr.App.)  Refusal  of  continuance 
for  absence  of  witnesses  cannot  be  complained 
of,  they  having  arrived  before  conclusion  of  the 
trial,  if  not  before  conclusion  of  the  testimony, 
White's  Ann.  Code  Cr.  Proc.  art.  698,  provid- 
ing that  introduction  of  testimony  at  any  time 
before  conclusion  of  argument  shall  be  allowed, 
if  necessary  to  Justice.— Burnett  y.  State,  165 
8.  W.  581. 

XU.   TBIAIb 

(B)   Coarse  aad  Condact  of  Trial  la  Gea- 
eral. 

{636  (Tex.Cr.App.)  The  rule  that  defendant 
charged  with  felony  must  be  present  during 
any  and  all  proceedings  of  the  trial  did  not 
require  his  actual  presence  when  the  court 
continued  the  term  to  finish  the  trial  under 
Rev.  St  1911,  art  1726.— BuUock  v.  State,  165 
S.  W.  196. 

{  655  (Tez.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  murder,  where  accused's 
brother  waa  tendered  aa  a  witness  although  he 
had  participated  in  the  affray  and  was  also 
under  indictment,  the  action  of  the  court  in 
reprimanding  accused's  counsel,  and  compli- 
menting such  counsel  upon  his  knowledge  of 
criminal  law  and  long  experience  in  practice 
thereof,  when  sustaining  the  objection  to  the 
brother's  competency,  was  not  improper.— Car- 
ter V.  State,  165  S.  W.  200. 

{  656  (Tex.  Cr.  App.)  In  a  prosecution  for 
aMindonment  after  seduction  and  marriage,  a 
remark  of  the  court  as  to  the  admissibility  of 
evidence  held  not  a  comment  on  the  weight  of 
the  evidence.— Quails  v.  State,  166  S.  W.  202. 

(C)  ReceptioB  of  Bvldeaoe. 

{661  (Tez.Cr..^pp.)  The  state  is  not  required 
to  introduce  all  of  defendant's  statement  or  tes- 
timony before  the  grand  jury,  but  may  intro- 
duce a  poi-tion  thereof,  and  leave  to  defendant 
the  introduction  of  the  remainder. — Shaw  v. 
State.  165  S.  W.  930. 

{665  (Tex.Cr.App.)  The  placing  of  witness- 
es under  the  rule  is  In  the  discretion  of  the 
trial  court— Hahn  v.  State,  105  S.  W.  218; 
Brewster  v.  Same,  Id.  224. 

Under  Code  Cr.  Proc.  1911,  arts.  290,  719, 
and  721,  and  in  view  of  article  58  and  article 
10,  Pen.  Code  1911,  the  placing  of  witnesses  un- 
der the  rule  rests  in  the  sound  discretion  of 
the  trial  court — Id. 

{665  (Tex.Cr.App.)  The  action  of  the  court 
in  placing  the  witnesses  under  the  rule  and  in 
charge  of  an  officer  who  will  be  a  witness  for 
the  state,  and  in  permitting  the  district  attor- 
ney to  interview  the  witnesses  one  by  one  in 
the  presence  of  the  officer,  is  within  the  discre- 
tion of  the  trial  court— Cole  v.  State,  165  S. 
W.  929. 

That  the  court  placed  the  witnesses  under  the 
rule  in  charge  of  an  officer,  who  was  to  testify 
for  the  state,  and  that  the  district  attorney 
talked  with  each  of  tlie  witnesses  in  the  pres- 
ence of  the  officer,  did  not  render  their  testi- 
mony inadmissible. — Id. 
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f  666 '/z  (Tex.Cr.App.)  In  was  not  error,  In 
a  prosecution  for  homicide,  for  the  court  to  re- 
fuse to  compel  two  of  decedent's  childien  to 
disclose  to  defendant's  attorneys  what  their 
testimony  would  be  when  placed  on  the  stand ; 
the  state  having  elected  not  to  call  them  in 
chief,  though  they  were  eyewitnesses  to  the 
killing.— Bullock  v.  State,  165  S.  W.  196. 

1 673  (Ky.)  Where  defendant's  character  wit- 
nesses are  cross-examined  to  show  their  knowl- 
edge of  reports  concerning  improper  acts  of  the 
defendant,  the  court  should  admonish  the  jury 
that  the  evidence  is  limited  to  the  purpose  for 
which  it  is  offered. — McCreary  v.  Common- 
wealth, 165  S.  W.  981. 

1 683  (Mo.)  As  a  rule  immaterial  evidence 
cannot  be  rebntted. — State  v.  Long,  165  S.  W. 
748. 

(E)  Arvnmcnta  and  Conduct  of  Connael. 

J  719  (Tex.Cr.App.)  It  was  improper  for 
counsel  for  the  prosecution  in  his  argument  to 
tell  the  jury  that  a  witness,  excused  on  his 
claiming  his  privilege  in  their  absence,  was  in- 
dicted for  the  same  offense;  this  fact  not  be- 
ing in  evidence.— Stanfield  ▼.  State,  165  S.  W. 
216. 

|72l</2  (Tex.Cr.App.)  A  witness  for  the  state 
having  been  excused,  on  claim  of  privilege,  it 
was  improper  for  counsel  for  the  prosecution 
to  state  in  his  argument  that  if  he  had  testified 
the  state  could  have  thrown  more  light  on  the 
case.— Stanfield  v.  State,  165  S.  W.  216. 

§723  (Tex.Cr.App.)  On  trial  for  rape,  argu- 
ment as  to  necessity  for  convicting  to  prevent 
mob  violence,  and  that  to  turn  accused  loose  to 
commit  other  similar  crimes  would  be  worse 
than  convicting  an  innocent  man,  held  improper 
and  to  require  a  reversal. — Hemphill  v.  State, 
165  S.  W.  462. 

i  730  (Tez.Cr.App.)  A  statement  by  the  pros- 
ecuting attorney  in  argument  that,  if  the  jury 
found  defendant  not  guilty  of  selling  whisky, 
prosecutor  would  have  C,  from  whom  defendant 
claimed  be  procured  the  whisky,  in  jail  as  soon 
as  the  verdict  was  returned,  was  improper,  but 
was  cured  by  an  instruction  not  to  consider  it. 
— McElwee  v.  State,  166  8.  W.  027, 

(F)  FroTlnce   of  Conrt  and  Jnry  la  Gen- 

eral. 

i  742  (Tez.CrApp.)  Evidence  as  to  the  parti- 
cipation in  a  crime  oy  a  private  detective  held 
sufficient  to  warrant  submitting  to  the  jury  the 
question  whether  he  was  an  accomplice,  instead 
of  instructing  tbem^  as  a  matter  of  law,  that 
be  was  an  accomplice. — Hyde  v.  State,  166  S. 
W.  195. 

§761  (Tex.Cr.App.)  In  a  trial  for  murder, 
where  a  witness  admitted  participation  and  his 
conviction  of  assault  to  murder,  and  placed  de- 
fendant in  a  position  where  he  could  have  given 
the  fatal  wound,  an  instruction  on  the  law  of 
accomplices  held  not  erroneous,  as  assuming  the 
fact  that  the  witness  was  an  accomplice.— Es- 
pinoza  v.  State,  165  S.  W.  208. 

If  763,  764  (Tex.Cr.App.)  An  instruction  in 
a  nomicide  case  held  on  the  weight  of  the  evi- 
dence.—Andrns  T.  State,  165  S.  W.  189. 

{§763,764  (Tex.Cr.App.)  Instruction  as  to 
consideration  of  evidence  relative  to  the  prose- 
cuting witness  statement  tliat  accused  was  not 
the  guilty  person  and  her  subsequent  identifica- 
tion of  bun,  objected  to  as  on  the  weight  of  the 
evidence,  held  not  erroneoua— Hemphill  v.  State, 
165  S.  W.  462. 

<0)  Meeesalty,  Reqnlsltes,   and  Ballleieno7 
of  Inatr netlonB> 

§781  (Tex.Cr.App.)  Where  the  state  intro- 
duced evidence  of  accused's  statements  immedi 
ately  after  the  killing  and  of  others  three  or 
four  hours  later,  a  charge  that  declarations 
made  just  after  the  killing  should  be  conradered 
together,  and  that  the  state  was  bound  thereby, 
ia  not  improi>er  la  allowing  the  Jury  to  consider 


together  the  statements  made  Just  after  the 
death  with  those  made  a  few  hours  later. — Coff- 
man  v.  State,  165  S.  W.  939. 

§782  (Tex.Cr.App.)  Where  the  admissibility 
of  testimony  depends  on  defendant  having  made 
a  certain  statement,  as  to  which  the  evidence 
is  conflicting,  the  jury  should  be  instructed 
that,  unless  they  find  he  did  make  it,  they 
should  not  consider  such  testimony. — ^Kaufman 
v.  State,  165  S.  W.  193. 

§784  (Tex.Cr.App.)  There  is  no  prescribed 
formula  for  a  charge  on  circumstantial  evi- 
dence ;  the  charge  being  sufficient  If  tbe  ideas 
conveyed  are  correct. — Coffman  v.  State,  185  S. 
W.  939. 

In  a  prosecution  for  homicide,  an  instniction 
on  circumstantial  evidence  held  proper. — Id. 

§  785  (Tex.Cr.App.)  In  a  prosecution  for  hom- 
icide, where  some  of  the  state's  witnesses  gave 
testimony,  in  a  habeas  corpus  proceeding  by  ac- 
cused, different  from  that  at  trial,  a  charge  that 
tbe  jury  might  consider  the  contradiction  which 
did  not  specifically  name  the  witnesses  was  not 
improper  for  that  reason.— Coffman  v.  State, 
166  S.  W.  939. 

§796  (Ky.)  Under  Or.  Code  Prac.  {  129,  pro- 
viding that  the  time  alleged  in  the  indictment 
is  not  material,  except  as  a  statement  that  the 
crime  was  committed  before  the  finding  of  the 
indictment,  the  court  should  charge  as  to  pun- 
ishment under  the  law  in  effect  at  the  time  the 
act  was  committed,  although  the  time  charged 
in  the  indictment  was  after  the  enactment  of  a 
different  law. — McCreary  v.  Commonwealth, 
165  S.  W.  981. 

§  800  (Tex.Cr.App.)  In  a  prosecution  for  "en- 
gaging in  or  pursuing  the  occupation  or  busi- 
ness of  selling  intoxicating  liquors"  in  prohibi- 
tion territory  contrary  to  Pen.  Code  1911,  art. 
589,  the  court  should  properly  define  the  quoted 
phrase.— Hightower  v.    State,   165   a  W.  181. 

§  8 1 1  (Kv.)  Where  the  evidence  showed  sever- 
al acta  of  intercourse  between  defendant  and 
prosecutrix,  an  instruction  which  referred  to 
certain  facte  testified  to  by  prosecutrix  for  tlie 
purpose  of  identifying  the  act  upon  which  tbe 
commonwealth  elected  to  rely  was  not  erroneous 
as  giving  undue  prominence  to  such  testimony. 
—McCreary  v.  Commonwealth,  165  S.  W.  981. 

§81 1  (Tex.Cr.App.)  Where  there  was  much 
other  evidence  connecting  accused  with  the  of- 
fense, besides  tbe  comparison  of  tracks,  tbe 
refusal  of  a  special  charge  that  evidence  of 
footprints  is  not  sufficient  to  support  a  convic- 
tion was  proper  because  singling  out  a  particu- 
lar circumstance  in  the  evidence. — Hahn  ▼. 
State,  166  S.  W.  218;  Brewster  t.  Same,  Id. 
224. 

§814  (Ky.)  Where  the  indictment  charged  ac- 
cused with  the  offense  of  murder  and  did  not 
allege  that  he  was  an  aider  or  abettor  or  that 
he  was  a  principal  and  some  other  person  aided 
and  abetted  him,  it  is  improper  to  submit  the 
question  whether  he  was  guilty  as  a  principal 
or  as  an  aider  and  abettor  of  another. — ^Hollin  t. 
Commonwealth,  165  S.  W.  407. 

§814  (Tex.Cr.App.)  A  requested  charge  that, 
if  accused's  former  wife  had  voluntarily  aban- 
doned him  and  remained  continually  absent  for 
five  years  before  his  second  marriage,  he  not 
knowing  her  to  be  living,  the  jury  should  ac- 
quit held  properly  refused,  where  accused  testi- 
fied that  before  his  second  marriage  his  son 
told  him  that  his  first  wife  was  living.— Jones 
V.  State,  165  S.  W.  144. 

§815  (Tex.Cr.App.)  Where  evidence  is  ad- 
missible, a  requested  instruction  excluding  the 
jury  from  considering  such  evidence  for  any 
purpose  as  against  defendant  ia  properly  refus- 
ed—Quails v.  State,  165  S.  W.  202. 

§  820  (Tex.Cr.App.)  The  language  of  a  charge 
must  have  a  reasonable  construction  and   the 
jury  must  be  considered  as  reasonably  intelli- 
gent and  capable  men. — Coffman  v.  State,  165 
'  S.  W.  989. 
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{822  (Tex.Cr.App.)  A  dutrre  in  a  cximiaal 
case  maat  be  construed  as  a  whole.— Hightower 
T.  State,  165  8.  W.  184. 

{822  (Tex.Cr.App.)  In  determining  the  auflS- 
ciency  of  a  charge  it  most  be  construed  as  a 
whole.— CofFman  t.   State,  166  S.  W.  938. 

(H)  Reqnesto   for  iBstmetlons. 

{829  (Tex.Cr.App.)  The  court  properly  re- 
fused defendant's  request,  which  was  sufficient- 
embraced  within  the  charge  of  the  court. — 

ant  V.  State,  165  8.  W.  142. 

{ 829  (Tex.Cr.App.)  In  a  prosecution  for 
abandonment  after  seduction  and  marriage,  the 
instructions  given  held  to  sufficiently  cover  a 
requested  instructioD  on  the  issue  of  the  wife's 
abandonment.— Quails  v.  State,  165  S.  W.  202. 

{829  (Tex.Cr.App.)  Instruction  that  suspi- 
cious circumstances  and  familiarity,  without 
actual  proof  of  act  of  carnal  intercourse,  were 
insufficient  to  prove  adultery  and  fornication 
held  properly  refused,  in  view  of  the  main 
charce.— Koger  v.  State.  165  S.  W.  577. 

{  829  (Tex.Cr.App.)  Special  charges  fully  cov- 
ered by  the  main  charge  in  a  perjury  prosecution 
were  properly  refused.— Waddle  v.  State,  165 
S.  W.  591. 

(J)   Cnatody,    Conduct,    and    D«ltberatlona 
of  Jnrr* 

{855  (,Tex.Cr.App.)  That  one  of  the  jurors 
asked  why  defendant  did  not  testify,  and  was 
promptly  told  that  he  could  not  consider  that, 
without  further  remarks,  presented  no  error. — 
Espinoza  v.   State,   165  S.  W.  208. 

Xni.  MOTIONS   FOB   NEW   TBIAI. 
AND  IN  ABKEST. 

{ 922  (Tex.Cr.App.)  No  exceptions  having 
been  filed  to  the  charge  of  the  court  during  the 
trial,  complaints  in  the  motion  for  new  trial 
came  too  late.— Gant  v.  State,  165  S.  W.  142. 

{  925  (Tex.Cr.App.)  Notwithstanding  the  stat- 
ute that  the  failure  of  an  accused  to  testify  in 
his  own  behalf  shall  not  be  taken  against  him 
or  commented  on  by  counsel,  comment,  and 
nothing  more,  by  some  of  the  jurors  on  accus- 
ed's failure  to  take  the  stand  will  not  neces- 
sitate a  new  trial.— CofFman  v.  State,  165  S.  W. 

{936  (Tex.Cr.App.)  Where  evidence  as  to 
threats  by  prosecuting  witness  was  conflicting, 
held,  that  new  trial  should  have  been  granted 
for  absence  of  material  witness  due  to  illness. 
— Cooley  V.  State,  165  S.  W.  192. 

{938  (Ark.^  Whether  a  new  trial,  in  a  crimi- 
nal prosecution,  should  be  granted  for  newly 
discovered  evidence  is  within  the  discretion  of 
the  trial  court.— Littie  v.  State,  165  S.  W.  256. 

{938  (Tex.Cr.App.)  Motion  for  new  trial,  on 
the  ground  of  newly  discovered  evidence,  may 
not  be  based  on  matters  which  defendant  knew, 
as  well  before  as  after  trial,  that  witness 
knew ;  but  in  case  of  surprise  defendant  should 
have  taken  steps  for  a  iMistponement. — Burnett 
▼.  State,  165  S.  W.  581. 

{939  (Ark.)  A  showing  as  to  the  reason  for 
failing  to  produce  at  the  trial  witness  wlio  saw 
the  transaction  and  conversed  with  the  defend- 
ant immediately-  thereafter  held  insufficient  to 
show  such  diligence  as  would  authorise  the 
granting  of  a  new  trial  on  the  ground  of  newly 
discovered  evidence.— little  v.  State,  165  S.  W. 
256. 

{941  (Ark.)  Where  the  newl^  discovered  evi- 
dence upon  which  the  new  trial  of  a  criminal 
case  is  sought  is  merely  cumulative,  it  will  not 
he  held  an  abuse  of  discretion  for  the  trial 
court  to  refuse  the  motion.— Lattle  v.  State,  165 
8.  W.  256. 

{941  (Ky.)  Where  the  evidence  of  accused 
showed  that  decedent  bad  been  drinking  and 
came  unbidden  to  a  party  and  commenced  the 
difficulty,  denial  of  a  new  trial  for  newly  dis- 


covered evidence  that  decedent  had  been  drink- 
ing and  declared  that  he  would  go  to  the  party, 
though  uninvited,  and  there  create  a  distarb- 
ance,  was  proper.— Jones  t.  Commonwealth,  165 
S.  \*'.  673. 

S  942  (Tex.Cr.App.)  A  new  trial  on  the  gronnd 
of  newly  discovered  evidence,  which  will  only 
impeach  a  witness  for  the  state,  is  properly 
denied.— Cole  v.  State,  165  S.  W.  929. 

{ 955  (Tex.Cr.App.)  Where,  in  a  homicide 
case,  a  gronnd  of  a  motion  for  a  new  trial,  that 
the  jury  was  allowed  to  separate  during  its  de- 
liberation, was  not  supported  by  affidavit,  and 
there  was  no  bill  of  exceptions  reserved,  the 
appellate  court  could  not  consider  the  objec- 
tion.—Gant  V.  State,  165  S.  W.  142. 

{956  (Tex.Cr.App.)  Where,  in  a  homicide 
case,  a  ground  of  a  motion  for  a  new  trial,  that 
the  jury  was  allowed  to  separate  during  its  de- 
liberatiou,  was  not  supported  by  affidavit,  and 
there  was  no  bill  of  exceptions  reserved,  the 
appellate  court  could  not  consider  the  objection. 
—Gant  V.  State,  165  S.  W.  142, 

1 958  (Ky.)  New  trial  for  newly  discovered 
evidence,  held  properly  denied,  where  accused 
did  not  file  his  affidavit  that  he  did  not,  and 
by  exercising  reasonable  diligence  could  not  have 
known  of  the  evidence  before  the  trial  was  con- 
cluded.—Oakley  T.  Commonwealth,  165  S.  W. 
691. 

XIV.  JTTBOMENT.  SENTENCE,  AND 
FINAI.   COMMITMENT. 

{978  (Tex.Cr.App.)  The  statute  authorizing 
suspension  of  sentence  on  recommendation  of 
the  jury  is  constitutional. — Cook  v.  State.  165 
8.  W.  573. 

{  982  (Tex.Cr..\pp.)  The  act  providing  for  the 
suiipenslon  of  sentence  does  not  apply  to  burg- 
lary, and,  on  a  trial  for  burglary,  it  is  not  er- 
ror to  refuse  to  submit  to  the  jury  the  question 
of  suspension  of  sentence.— Black  v.  State,  165 
8.  W.  571. 

{982  (Tex.Cr.App.)  Under  the  statute  rela- 
tive to  suspending  sentence,  the  question  of 
suspending  sentence  is  for  the  jury  in  determin- 
ing the  question  of  punishment,  and,  where  the 
jury  fails  or  refuses  to  suspend  sentence,  it  can- 
not be  suspended,  though  they  find  that  accused 
has  not  previously  violated  any  law. — Cook  v. 
State,   ife   S.   W.  673. 

§991  (Tex.Cr.App.)  Under  the  indeterminate 
sentence  law,  a  sentence  of  one  convicted  of 
murder,  fixed  at  17  years  in  the  penitentiary, 
must  be  modified  so  as  to  provide  for  confine- 
ment for  not  less  than  6  years  nor  more  than 
17  years.— Cole  v.  State,  165  S.  W.  929. 

XV.   APPEAI.  AND  EBBOB,  AND 
CEBTIOBABI. 

(A)  Form    of    Remedy,    Jnrladletloa,    and 

Rlarht  of  Re-vtevr. 

{  1024  (Ky.)  Under  Cr.  Code  Prac.  {  335,  com- 
monwealth  held  entitled  to  appeal,  where  there 
is  a  mistrial,  or  where  a  new  trial  is  granted 
to  the  defendant,  if  its  attorneys  believe  preju- 
dicial errors  were  committed. — Commonwealth 
V.  Fore,  166  S.  W.  676. 

(B)  PresentatloB  and  Reaerratlon  In  Low- 
er   Conrt   of   Grounds   of   ReTlevr. 

{  1036  (Ark.)  Where  there  was  no  objection 
to  the  reception  of  hearsay  testimony,  and  bjc- 
cused  made  no  motion  to  exclude  after  it  had 
been  introduced,  he  cannot  complain  of  it  on 
appeal.— Vick  v.  State,  166  S.  W.  287. 

{  1038  (Tex.Cr.App.)  Failure  of  the  court  to 
define  a  credible  witness  was  not  error,  where 
no  objection  was  made  to  the  court's  charge  at 
the  trial,  and  no  special  instruction  on  the  sub- 
ject was  requested.- Miles  v.  State,  165  8.  W. 
667. 

{  1044  (Ark.)  Where  there  was  no  objection 
to  the  reception  of  hearsay  testimony,  and  ac- 
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cosed  made  no  motion  to  ezclnde  after  it  had 
been  introdnced,  be  cannot  complain  of  it  on 
appeaL— Vick  t.  State.  165  S.  W.  287. 

f  1055  (Ark.)  Where,  on  objection  to  the  re- 
marks by  prosecuting  attorneys,  the  court  stat- 
ed that  uiey  must  confine  themselves  to  the  rec- 
ord, and  the  defendant  took  no  exception  to 
the  court's  statement,  and  requested  no  fur- 
ther reprimand,  there  is  nothing  presented  to 
the  Supreme  Court  for  review.— Little  v.  State, 
165  S.  W.  256. 

{  1064  (Tez.Cr.App.)  Under  Supreme  Court 
rules  (142  8.  W.  vii  et  seq.),  providing  that  in 
a  motion  for  a  new  trial  all  grounds  relied  on 
shall  be  stated,  or  the  court  on  appeal  will  not 
consider  such  grounds,  the  court  on  appeal  will 
not  consider  matters  not  presented  in  the  mo- 
tion for  a  new  trial.— Gant  v.  State,  165  S.  W. 
142. 

{  1064  (Tez.Cr.App.)  Under  the  new  rules  of 
procedure,  effective  July  1,  1913,  only  such  mat- 
ters as  are  presented  in  accused's  motion  for 
new  trial  can  be  considered.— Jones  v.  State, 
1«5  S.  W.  144. 

A  ground  of  a  motion  for  new  trial,  assign- 
ing error  in  refusing  to  submit  accused's  spe- 
ciu  charge  No.  1  is  too  general  to  be  consider- 
ed.—Id. 

S1064  (Tez.Cr.App.)  Where  accused's  bill  of 
exceptions  to  the  refusal  of  special  charges  did 
not  state  any  reasons  why  the  charges  which 
were  set  out  should  have  been  given,  and  nei- 
ther did  the  motion  for  new  trial,  the  refusal 
of  such  charges  cannot  be  reviewed. — OoSman 
v.  State,  1651}.  W.  930. 

(D)  R«eord  ud  Proeeedlncs  Hot  In  Rec- 
ord. 

{  1090  (Tez.Cr.App.)  Rnlings  on  the  admis- 
sion and  sufficiency  of  evidence  cannot  be  re- 
viewed, in  the  absence  of  a  statement  of  facts 
or  bill  of  ezceptions.— Parker  y.  State,  165  S. 
W.  462. 

§  1090  C'-^ex.Cr.App.)  Denial  of  a  continuance 
is  not  reviewable,  in  the  absence  of  a  bill  of 
exceptions.- Smith  v.  State,  165  S.  W.  574. 

i  1090  (Tez.Cr.App.)  In  misdemeanor  cases, 
the  ouljr  way  the  appellate  court  is  authorized 
to  consider  complaints  of  the  charge  of  the 
court  and  the  refusal  of  requests  is  by  bill  of 
exceptions  taken  at  the  trial,  giving  the  specific 
reasons  why  the  court  erred.— Branch  v.  state, 
165  S.  W.  605. 

i  1091  (Tez.Cr.App.)  A  bill  of  ezceptions  that 
the  court  erred  in  admitting  testimony  tending 
to  show  that  there  was  "bad  feeling  between 
the  Gants  [defendant's  people]  and  Howards 
[deceased's  people]"  was  too  indefinite  for  re- 
view—Gant  v.  State,  165  S.  W.  142. 

Where  bills  of  ezceptions  do  not  show  the 
answers  given  to  questions,  and  the  questions 
themselves  present  no  error,  the  bills  will  be 
overruled.— Id. 

{1091  (Tez.Cr.App.)  In  a  prosecution  for 
vagrancy,  bills  of  ezceptions  that  the  court 
erred  in  excluding  testimony  that  at  the  time  of 
the  offense  charged  accused  had  $40  on  his 
person,  and  for  several  months  prior  thereto 
bad  bought  groceries  from  a  certain  merchant, 
and  paid  cash  therefor,  were  insufficient  and  too 
meager  to  be  considered  on  appeal. — Branch  v. 
State,  165  &  W.  605. 

§  1092  (Tez.Cr.App.)  Approval  by  bystanders 
of  bill  of  ezceptions  disallowed  by  court  held 
in  compliance  with  the  statute,  and  the  bill  to 
be  taken  as  true  where  it  was  not  contested  as 
authorized  by  statute.— Hemphill  v.  State,  165 
S.  W.  462. 

{  1093  (Xex.Cr.App.)  A  bill  of  ezceptions  com- 
plaining of  a  remark  of  the  prosecuting  attor- 
ney in  his  argument  was  insufficient,  where  it 
did  not  disclose  under  what  circumstances  or 
surroundings  the  remark  was  made. — Heame  v. 
State,  165  8.  W.  596. 

{  1 097  (Tex.Cr.App.1  Where  defendant  was 
arrested  six  months  before  trial,  an  objection 


that  he  was  forced  to  trial  without  an  attor- 
ney cannot  be  considered,  in  the  absence  of  « 
statement  of  facts.— North  v.  State,  166  S.  W. 
670. 

{  1098  (Tez.Cr.App.)  Under  Act  March  31, 
1911  (Acts  32d  Leg.  c.  119)  §  14,  relative  to 
preparation  of  statement  of  facts,  inclusion  of 

auestions  and  answers,  where  the  attorneys  or 
lie  court  could  have  agreed  on  the  testimony 
without  the  questions  and  answers,  held  im- 
proper, notwithstanding  the  trial  judge's  cer- 
tificate that  they  were  necessary. — Cooley  ▼. 
State,  166  S.  W.  102. 

I  1106  (Ky.)  That  the  record  in  a  misde- 
meanor case  was  mislaid  by  the  clerk,  and  not 
found  nor  filed  until  60  days  after  tbejudgment, 
did  not  ezcuse  compliance  with  Cr.  Code  Prac 
i  348,  requiring  the  record  to  be  filed  in  the 
clerk's  office  of  the  Court  of  Appeals  within  60 
days.— Berge  v.  Commonwealth,  165  S.  W.  410. 

Cr.  Code  Prac.  i  348,  held  mandatory,  and 
the  Court  of  Appeals  has  no  jurisdiction  unless 
it  is  complied  with. — Id. 

Cr.  Code  Prac.  {  348,  could  not  be  waived  by 
agreement  of  the  parties,  especially  where  it  was 
made  long  after  the  time  had  expired. — Id. 

The  Court  of  Appeals  may,  by  order,  extend 
the  time  for  filing  the  transcript  of  the  record 
in  the  office  of  its  clerk  beyond  the  60  days 
allowed  by  Cr.  Code  Prac  {  348.— Id. 

I  1 1 1 1  (Tez.Cr.App.)  Where  an  appellant  ac- 
cepts a  bill  of  exceptions  with  a  qualification, 
he  is  bound  by  the  recitals  of  the  qualification. 
—General  Bonding  &  Casualty  Ins.  Co.  v.  State, 
165  S.  W.  615. 

{  M  20  (Mo.)  A  judgment  of  conviction  will 
not  be  reversed  for  ezduding  the  evidence  of  a 
witness,  where  the  appellate  record  does  not 
show  the  purpose  for  which  the  evidence  was 
offered,  but  only  shows  that  he  was  a  physician 
and  had  been  called  by  the  person  cut  by  ac- 
cused to  treat  him  for  the  wound.— State  v. 
Buente,  165  S.  W.  340. 

i  1 1 22  (Tez.Cr.App.)  Where  accused's  bill  of 
ezceptions  to  the  retusal  of  special  charges  did 
not  state  any  reasons  why  the  charges  which 
were  set  out  should  have  been  given,  and  nei- 
ther did  the  motion  for  new  trial,  the  refusal 
of  such  charges  cannot  be  reviewed. — Coffman  v. 
State,  165  S.  W.  039. 

(B)  AaslcmiBeat  ot  Errors  and  Briefs. 

I I  ISO  (Ky.)  Appeal  by  commonwealth  from 
order  granting  a  new  trial  held  to  be  dismissed, 
where  the  record  did  not  show  the  court's  rea- 
sons for  granting  a  new  trial,  and  the  errors 
complained  of  were  not  pointed  out  by  a  brief. 
—Commonwealth  v.  Fore,  165  S.  W.  676. 

(F)   Dismissal,    Bearinar,    and    Relteartav. 

{  1133  (Tez.Cr~App.)  A  bill  of  ezceptions, 
proved  up  by  bystanders  after  its  disallowance 
by  the  court  in  accordance  with  the  statuta, 
filed  within  the  time  allowed  by  law,  and  not 
contested  in  the  trial  court,  could  not  be  at- 
tacked on  a  motion  for  a  rehearing  in  the  Court 
of  Criminal  Appeals  by  affidavits. — Hemphill 
V.  State,  165  S.  W.  462. 

(G)  Review. 

{1136  (Tez.Cr.App.)  One  accused  of  a  crime 
jointly  with  another,  and  who  alone  appealed 
from  the  conviction,  cannot  complain  of  error 
in  the  admission  of  letters  written  by  the  de- 
fendant, where  the  court  instructed  the  jury 
that  the  letters  could  be  considered  as  evidence 
only  against  the  writer,  and  not  against  the  co- 
defendant.— Hyde  V.  State,  165  S.  W.  105. 

1 1 137  (Mo.)  Where  the  state  introduced  prej- 
udicial evidence  upon  the  theory  that  it  was 
competent  and  material,  it  will  be  estopped 
from  claiming  that  it  was  not  material,  and 
hence  could  not  be  rebutted  by  other  evidence. 
-State  V.  Long,  166  S.  W.  748. 

{1137  (Tez.Cr.Ai9.)  While  under  Code  Or. 
Proc.  lOll,  art  843,  it  is  improper  for  a  wit- 
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nets  to  refer  to  a  previouB  trial,  accused  can- 
not object  that  a  witness  referred  to  Ms  previ- 
ous conviction,  which  was  reversed  on  appeal, 
where  he  refused  to  withdraw  his  announce- 
ment of  ready,  and  to  agree  to  a  continuance 
as  suggested  by  the  state.— Coffman  v.  State, 
165  S!  W.  930. 

I  1 144  (Tex.Cr.App.)  It  will  be  presumed  that 
the  action  of  the  court  in  placing  witnesses  un- 
der the  rule  was  properly  exercised. — Hahn  v. 
State,  165  S.  W.  218;  Brewster  v.  Same,  Id. 
224. 

S  I15S  (Tex.Cr.App.)  The  action  of  the  court 
in  placing  the  witnesses  under  the  rule  and  in 
charge  of  an  officer  who  will  be  a  witness  for 
the  state,  and  in  permitting  the  district  attor- 
ney to  interview  the  witnesses  one  by  one  in 
the  presence  of  the  officer,  is  within  the  dis- 
cretion of  the  trial  court  and  will  not  be  dis- 
turbed unless  abused. — Cole  v.  State,  165  S.  W. 
829. 

I  1 156  (Ark.)  The  court's  ruling  on  a  motion 
for  new  trial  for  newly  discovered  evidence  will 
not  be  disturbed  on  appeal,  except  for  an  abuse 
of  discretion.— Little  v.  State,  165  S.  W.  256. 

SII58  (Tex.Cr.App.)  The  court's  decision  as 
to  the  competency  or  a  child  under  15  years  of 
age  to  testify  will  not  be  disturbed  in  the  ab- 
sence of  abuse  of  discretion  to  the  prejudice  of 
the  party  complaining. — Douglass  v.  State,  165 

I  1159  (Ark.)  It  is  the  duty  of  the  Supreme 
Court  to  uphold  the  verdict  in  a  criminal  case, 
where  there  is  substantial  evidence  to  support 
it.— Little  V.  State,  165  S.  W.  256. 

Where  the  testimony  of  a  prosecuting  witness 
conflicted  with  that  of  the  defendant  and  his 
witness,  the  credibility  of  the  witnesses  was  a 
question  for  the  jury,  which  cannot  be  reviewed 
by  the  Supreme  Court. — Id. 

J  1 159  (Ky.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed,  though  the  court 
entertains  a  doubt  as  to  its  correctness. — Jones 
V.  Commonwealth,  165  S.  W.  673. 

§  1 159  (Ho.)  The  Supreme  Court  will  not  dis- 
turb a  verdict  of  conviction  because  it  is  against 
the  apparent  weight  of  the  evidence.— State  v. 
Long,  165  8.  W.  748. 

The  credibility  of  a  particular  witness  is  for 
the  jury  and  the  trial  court  to  determine  in  a 
criminal  case. — Id. 

ill59  (Tex.Cr.App.)  A  conviction  for  bur- 
glary in  the  nighttime  held  not  to  be  disturbed 
under  the  evidence  and  the  instructions. — Black 
V.  State,  165  S.  W.  571. 

§  1159  (Tex.Cr.App.)  A  verdict  on  conflict- 
ing evidence,  and  supported  by  evidence,  will 
not  be  disturbed.— Smith  v.  State,  165  S.  W. 
574. 

11159  (Tex.Cr.App.)  The  court,  in  passing 
upon  the  sufficiency  of  the  evidence,  will  con- 
sider only  the  inculpatory  evidence  to  ascertain 
whether,  as  a  matter  of  law,  it  is  sufficient, 
though  the  testimony  for  accused,  if  true,  jus- 
tifies  an  acquittal.- Heame  v.  State,  165  8.  W. 
696. 

S  1 1 60  (Tex.Cr.App.)  A  conviction  for  rape, 
supported  by  the  testimony  of  prosecutrix  and 
corroborating  circumstances,  and  approved  by 
the  trial  judge,  will  not  be'  disturbed  on  ap- 
peal.—Martin  V.  State,  165  S.  W.  579. 

§1166  (Tex.Cr.App.)  Refusal  of  continuance 
for  absence  of  a  witness  was  harmless :  all 
that  it  was  stated  he  would  testify  to  being  a 
fact  as  to  which  there  was  no  question. — Bur- 
nett V.  State,  166  S.  W.  581. 

$ir66</2  (Tex.Cr.App.)  Where  the  sheriff 
was  a  witness,  the  refusal  to  ^lace  him  under 
the  rule  was  not  an  abuse  of  discretion,  where 
accused  made  no  shovring  of  prejudice  and  the 
court  qualified  the  bill  of  exceptions  by  a  state- 
ment that  he  was  of  the  opinion  that  no  harm 
was  done  to  accused. — Hahn  v.  State,  165  S.  W. 
218;    Brewster  v.  Same,  Id.  224. 


S  1 1 69  (Tex.Cr.App.)  In  a  prosecution  for 
bigamy,  there  was  no  reversible  error  in  ad- 
mitting a  divorce  petition  filed  by  accused 
against  hia  former  wife  after  he  was  married 
a  second  time,  where  everything  contained  in 
the  petition  was  shown  by  other  evidence  and 
accused's  connection  with  the  divorce  action  was 
shown.— Jones  v.  State,  166  S.  W.  144. 

S  1 169  (Tex.Cr.App.)  In  a  trial  of  accused  for 
murder  of  a  woman  whom  he  had  outraged,  tes- 
timony of  a  witness  that  defendant  had  always 
looked  at  her  real  hard,  introduced  without  ob- 
jection, and  immediately  excluded  from  the  jury, 
held  to  present  no  error. — Durfee  v.  State,  165 
S.  W.  180. 

g  1 1 69  (Tex.Cr.App.)  In  a  prosecution  of  ac- 
cused for  perjury  committed  in  a  prior  prosecu- 
tion against  him  for  an  assault  on  J.,  he  was 
not  prejudiced  by  the  introduction  of  the  judg- 
ment in  that  case  showing  his  acquittal. — Miles 
V.  State,  165  S.  W.  567. 

Reversible  error  is  not  presented  because  of 
evidence  erroneously  admitted  over  objection, 
where  other  testimony  showing  the  same  fact  is 
admitted  without  objection. — Id. 

I  1 1 69  (Tex.Cr.App.)  Erroneous  admission  of 
evidence  under  misapprehension  held  not  rever- 
sible error,  where  the  court,  upon  discovering 
its  mistake,  excluded  the  evidence,  and  told  the 
jury  not  to  consider  it— Heame  v.  State,  165 
a  W.  596. 

{1169  (Tex.Cr.App.)  Where  all  the  legal  tes- 
timony, including  the  confession  of  accused, 
showed  his  guilt  beyond  question,  and  the  only 
defense  offered  was  want  of  sufficient  intelli- 
genccj  error  in  admitting  improper  testimony 
of  guilt  was  not  reversible. — Douglass  v.  State, 
165  S.  W.  933. 

8  1170  (Tex.Cr.App.)  In  a  trial  for  murder, 
error  in  excluding  defendant's  testimony  tend- 
ing to  show  prejudice  on  the  part  of  witnesses 
for  the  state  held  not  reversible,  where  another 
unbiased  witness  testified  to  the  same  effect  as 
to  bloodstains  on  defendant's  clothing,  and 
where  the  clothing  itself  was  introduced  in  evi- 
dence.—Durfee  V.  State,  165  S.  W.  180. 

f  1170  (Tex.Cr.App.)  Where,  on  a  trial  for 
statutory  rape,  prosecutrix  testified  that  she 
informed  accused  of  her  pregnancy  and  asked 
him  to  marry  her,  and  that  he  refiraed,  and  ac- 
cused testified  that  up  to  a  designatedf  time  he 
had  not  determined  that  he  would  marry  her, 
the  exclusion  of  evidence  that  prior  to  that 
time  he  had  informed  his  father  of  his  inten- 
tion to  marry  prosecutrix  was  not  prejudicial. 
—Smith  v.  State,  166  8.  W.  574. 

§ll70i/3  (Ky.)  In  a  prosecution  for  false 
swearing  in  favor  of  the  defendant  in  a  homi- 
cide case,  it  was  prejudicial  error  to  impeach 
accused's  principal  witness,  who  also  gave  tes- 
timony for  the  defendant  in  the  homicide  case 
similar  to  that  of  accused,  by  interrogating 
him  as  to  whether  he  was  also  under  indict- 
ment for  false  swearing  in  that  case.— Sullivan 
V.  Commonwealth,  165  S.  W.  696. 

i  1 1701/2  (Tex.Cr.App.)  The  admission  of  a 
question  asked  a  witness  as  to  whether  he  knew 
that  a  certain  person  lived  with  accused  was 
not  error,  where  he  answered  that  he  did  not 
know.— Heame  v.  State,  165  S.  W.  596. 

g  1 1 7 1  (Tex.Cr.App.)  Remark  of  prosecnting 
attorney,  on  trial  for  keeping  disorderly  house, 
directing  attention  to  the  accused's  diamonds, 
and  stating  that  every  glitter  represented  a 
lost  soul,  held  not  reversible  error. — Heame  t. 
State,  165  S.  W.  606. 

{  1 172  (Tex.Cr.App.)  Failure  to  define,  in  a 
prosecution  for  pursuing  the  business  or  occu- 
pation of  selling  intoxicants  in  prohibition  ter- 
ritory contrary  to  Pen.  Code  1911,  art  589,  die 
meaning  of  "engaging  in  or  pursuing  the  oc- 
cupation or  business"  of  selling  intoxicants 
would  be  favorable  to  accused,  so  that  he  could 
not  complain  thereof.— Hightower  v.  State,  166 
S.  W.  184. 
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}II72  (Tex.Cr.App.)  Instruction  as  to  con- 
sideration of  evidence  relative  to  prosecnting 
witness'  identification  of  accused  after  she  had 
denied  that  he  was  the  guilty  person,  objected 
to  as  on  the  weight  of  the  eyidence,  held  favor- 
able to  accused  if  erroneous. — Hemphill  v.  State, 
165  S.  W.  462. 

§  1 1 72  (Tex.Cr.App.)  Where  witnesses  for  the 
state  were  not  accomplices,  accused  could  not 
complain  of  the  court's  charge  that  one  of  them 
was  an  accomplice  and  of  the  submission  of 
the  question  whether  the  other  was  an  accom- 
plice.—Heame  V.  State,  166  S.  W.  596. 

(H)   Determination     and      Disposition     of 
Canse. 

{I1B6  (Tex.Or.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  451  (subd.  4),  453,  456,  460,  476, 
559-062,  the  giving  in  an  indictment  of  a  wrong 
name  or  the  failure  to  give  accused's  full  name 
is  a  matter  of  form,  and,  where  be  was  sutB- 
ciently  described  and  was  the  identical  person 
alleged  to  have  committed  the  offense  charged, 
the  judgment  would  not  be  reversed,  though  his 
surname  was  not  given.— Cresencio  v.  State,  165 
S.  W.  936. 

XVI.   SUOCESSIVE  OFFENSES  AND 
HABITUAIi   CBIMINAI.S. 

{  1202  (Tex.Cr.App.)  Under  Pen.  CJode  1911, 
art.  1618  et  seq.,  where  information  for  adul- 
tery and  fornication  charged  prior  conviction 
for  fornication,  judgment  of  conviction  on  plea 
of  guilty  held  admissible,  but  the  information 
should  have  been  introduced  to  identify  the  of- 
fense.—Koger  V.  State,  165  S.  W.  577. 

Where,  on  a  trial  for  fornication,  a  former 
judgment  of  conviction  on  a  pica  of  guilty,  for 
fornication  with  the  same  person,  was  intro- 
duced as  a  basis  for  increased  punishment,  the 
county  attorney  could  not  properly  argue  that 
the  plea  of  guilty  might  be  considered  in  de- 
termining accused's  guilt. — Id. 

XTU.  P1TNISHBCENT  AND  PREVEN. 
TION  OF  CRIME. 

{  1206  (Tex.Cr.App.)  The  Indeterminate  Sen- 
tence Act  being  void,  did  not  repeal  the  Sus- 
pended Sentence  Act  which  act  is  expressly  de- 
clared to  be  unafiEected  by  Second  Indetermi- 
nate Act,  {  10,  and  hence  it  is  improper  to 
deny  the  submission  of  an  accused's  plea,  made 
in  accordance  with  the  Suspended  Sentence  Act. 
-Carter  v.  State,  165  S.  W.  200. 

CROPS. 

See  Agriculture;  Damages,  1 112. 

CROSS-EXAMINATION. 

See  Witnesses,  H  268-282,  350,  405. 

CROSSINGS. 

See  Railroads,  ||  324r^50. 


CURTESY. 


See  Dower. 


CUSTODY. 

See  Carriers,  {  76. 

CUSTOMS  AND  USAGES. 

See  Appeal  and  Error,  {  999. 

DAMAGES. 

See  Appeal  and  Brror,  $|  295,  979,  1046,  1171, 
1172;  Carriers,  If  105,  135,  229,  321.  408; 
Death,  §  99 ;  Drains,  §{  76,  82;  Eminent  Do- 
main, §1  112,  119,  303 ;  Fraud,  §  59 ;  Good 
Will ;  Insurance,  J  602 ;  Municipal  Corpora- 
tions, i  402;  New  Trial,  §  76;  Sales,  §  418; 
Trial,  jg  216,  253;  Waters  and  Water  Cours- 
es, g  76. 


tn.  GROUNDS  AND  SUBJECTS   OF 
COMPENSATORY   DAMAGES. 

(A)   Direct     or     Remote,     Contlngrent,     or 
Prospective,  Conseqnenoes  or  Ijossea. 

{ 54  (Ark.)  In    an   action   for   injuries   to   a 

servant,  consisting  of  the  loss  of  an  eye,  the 
jury  may  properly  consider  his  age  and  the 
humiliation  and  mental  anguish  necessarily  re- 
sulting from  the  disfigurement  in  estimating  the 
damages. — Ferguson  &  Wheeler  Land,  Lumber 
&  Handle  Co.  v.  Good,  165  S.  W.  ^8. 

TV.   LIQUIDATED  DAMAGES  AND 
PENAI.TIES. 

§76  (Ark.)  In  determining  whether  a  stipu- 
lated sum  is  a  penalty  or  liquidated  damages, 
each  case  must  depend,  to  a  great  extent,  upon 
its  peculiar  facts.— Kimbro  v.  Wells,  165  S.  W. 
645. 

i  78  (Ark.)  Where  the  seller  of  a  lumber  busi- 
ness in  a  small  town  agreed  not  to  again  en- 
gage in  business  and  stipulated  that,  if  be  broke 
the  agreement,  he  would  pay  as  liquidated  dam- 
ages the  sum  of  |2.50  for  every  day  he  was  so 
engaged  in  the  business,  the  sum  stipulated  was 
liauidated  damages  and  not  a  penalty ;  it  be- 
ing a  reasonable  amount,  and  the  actual  dam- 
ages being  difScult  of  ascertainment — Kimbro 
V.  WeUs,  165  S.  W.  646. 

S  79  (Ark.)  Where  the  damages  arising  on  a 
breach  of  contract  are  uncertain  and  difficult 
of  ascertainment,  a  stipulation  for  the  payment 
of  a  designated  sum  as  liquidated  damages,  if 
reasonable,  will  be  sustained,  and  whether  such 
damages  are  difficult  of  ascertainment  is  to 
be  determined  from  the  status  of  the  parties 
when  the  contract  was  entered  into,  and  not 
when  it  was  broken.— Bambro  v.  Wells,  165  S. 
W.  645. 

V.  EXEMPLARY  DAMAGES. 

{91  (Mo.App.)  Punitive  damages  may  be,  al- 
lowed in  an  action  for  torta,  wuere  the  injury 
is  willful,  or  is  the  result  of  that  reckless  in- 
difference to  the  rights  of  others  which  is  equiv- 
alent to  an  intentional  violation  of  them. — 
Schumacher  v.  Shawhan  Distillery  Co.,  165  S. 
W.  1142. 

VI.   MEASURE   OF   DAMAGES. 

(B)   Injnrlea    to    Property. 

I  112  (Mo.App.)  Where  a  fire  swept  over 
plaintiff's  pasture  but  did  not  destroy  the  grass 
roots,  plaintiff's  measure  of  damages  was  the 
value  of  the  matured  crop  of  grass  or  hay  that 
would  have  been  gatherad  but  for  the  fire. — 
Steckman  t.  Quincy,  O.  &  K.  C.  B.  Co.,  165  S. 
W.  1122. 

Destruction  of  a  hedge,  blackberry  pat<±,  and 
fruit  trees  by  fire  set  out  on  plaintiff's  land 
by  defendant  held  an  injury  to  the  inheritance, 
the  measure  of  damages  for  which  was  the  dif- 
ference between  the  value  of  the  property  be- 
fore and  after  the  injury.— Id. 

VH.  INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

1 132  (Ark.)  In  an  action  for  injuries  result- 
ing in  the  logs  of  an  eye,  a  verdict  awarding 
plaintiff  $3,500,  held  not  excessive. — Ferguson 
&  Wheeler  Land,  Lumber  &  Handle  Co.  v. 
Good,  165  S.  W.  628. 

§  139  (Ky.)  Where,  in  an  action  for  injuries 
to  a  mule  worth  $230  when  injured  and  $50  at 
the  time  of  the  trial,  the  evidence  showed  that 
the  charge  of  the  veterinary  sureeon  for  serv- 
ices was  $50,  a  verdict  of  $200  will  not  be 
disturbed  as  excessive. — Williams  v.  Pedigo,  165 
S.  W.  678. 

Vm.   PLEADING,  EVIDENCE,  AND 

ASSESSMENT. 

(A)  PleadlnK. 

g  158  (Tex.Clv.App.)  One  suing  for  a  person- 
al injury  resulting  in  his  leg  being  broken  by 
a  violent  blow  and  the  subsequent  amputation 
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of  the  leg  need  not  allege  that  he  saSered  phys- 
ical and  mental  pain  to  recover  damages  there- 
for.— Waterman  Lumber  Co.  v.  Shaw,  165  S. 
W.  127. 

(B)   ESTldeace. 

{  173  (Tez.Civ.App.)  In  railroad  switchman's 
action  for  injuries,  evidence  that  physical  test 
was  required  of  railroad  employes  held  admis- 
sible as  bearing  on  the  consequences  of  plain- 
tiff's impaired  efficiency  for  railway  service, 
though  it  was  not  shown  that  defendant  require 
ed  such  test.— Paris  &  G.  N.  R.  Co.  v.  Flanders, 
16S  S.  W.  98. 

§  173  (Tei.Giv.App.)  In  an  action  for  inju- 
ries to  an  crpert  saw  filer,  it  was  not  error  to 
permit  plaintiff  to  testify,  as  against  an  objec- 
tion of  remoteness,  that  for  the  last  20  or  25 
years,  "taking  it  right  through,"  he  had  earned 
about  ^  a  day.— Wells  Fargo  8c  Co.  v.  Ben- 
jamin, 165  S.  W.  120. 

(C)  Pvoeeedlavs  'o'  AMiessmeat. 

1208  (Mo.App.)  In  an  action  for  injuries  by 
being  struck  by  a  street  car,  evidence  held  to 
authorize  the  submission  of  the  question  of  per- 
manent injuries  to  the  jury.— Quinley  v.  Spring- 
field Traction  Co.,  165  S.  W.  346. 

1 210  (Tex.CivApp.)  Where  evidence  as  to 
character  and  extent  of  employe's  injuries  was 
conflicting,  instruction  to  allow  such  sum  as 
would  compensate  him  "for  the  injuries  com- 
plained of  held  erroneous.— Houston  Belt  & 
Terminal  Ry.  Co.  v.  Montello,  165  S.  W.  640. 

}2I6  (Ark.)  In  an  action  for  loss  of  a  serv- 
ant's eye,  evidence  that  his  other  eye  pained 
him  whenever  he  took  cold,  and  when  the  weath- 
er was  dry  and  dust^,  warranted  the  submis- 
sion of  diminution  of  earning  power  as  a  re- 
sult of  the  accident— Ferguson  &  Wheeler  Land, 
Lumber  &  Handle  Co.  v.  Good,  166  S.  W.  628. 

1216  (Tex.Civ.App.)  A  petition  for  personal 
Injuries,'  which  alleges  that  plaintiff's  leg  was 
broken  by  a  violent  blow,  and  was  subsequently 
amputated,  that  he  was  confined  to  his  bed  for 
more  than  four  months,  that  he  suffered  great 

gain,  and  which  does  not  allege  that  the  wound' 
ad  healed,  authorizes  a  charge  permitting  a 
recovery  for  physical  and  mental  pain  plain- 
tiff  may  suffer  in  the  future.- Waterman  Lum- 
ber Co.  V.  Shaw,  166  8.  W.  127. 

(D)  CompntatloB  aad  Amount,  DonMe  and 
Treble  Dtuaaces,  and  Remlsaloa. 

1 228  (Tenn.)  The  powe?  of  the  trial  court  to 
suggest  a  remittitur,  in  a  case  of  tort  involving 
unliquidated  damages,  may  be  exercised  where 
the  verdict  is  merely  excessive,  and  is  not  lim- 
ited to  cases  where  passion,  prejudice,  or  ca- 
price on  the  part  of  the  jury  appears.— Grant 
V.  Louisville  iN.  B.  Co.,  165  S.  W.  963. 

Thongh  a  verdict  is  so  excessive  as  to  indicate 
that  it  was  Inflaenced  by  pcwslon,  prejudice,  or 
caprice,  it  may  be  cured,  if  a  remittitur  is  ac- 
cepted oy  plaintiffs,  and  the  verdict  reduced  to 
a  reasonable  amount— Id. 

The  trial  judge,  who  saw  plaintiff  and  heard 
her  injuries  described,  might  infer  passion,  prej- 
udice, or  caprice  on  the  part  of  the  jury  from 
an  excessive  verdict  alone. — Id. 

{  228  (Tex.Civ.App.)  Any  errors  in  admitting 
testimony  and  refusing  charges  as  to  an  item 
of  I21JS0  were  harmless,  where  such  item  was 
remitted  by  appellee.— Jones  v.  Myers,  166  S. 
W.  523. 


See  Time,  i  & 


DAYS. 
DEATH. 


See  Appeal  and  Ehrror,  U  106(),  1051 ;  Carriers. 
{  306:  Commerce,  ll  8,  27;  Partnership,  | 
251;  Railroads,  H  860,  398. 


H.  AOTZOH8    rOB   OAU8INO   DEATH. 
(A>  Rtorltt  of  Aetlon  and  Defenses. 

§31  (Tex.Civ.App.)  Under  the  federal  Em- 
ployers' Liability  Act,  action  for  death  of  an 
employe  from  injury  received  while  engaged  in 
interstate  commerce,  maintainable  only  by  the 
personal  representative  of  deceased,  must  be  by 
his  administrator  or  executor,  thongh  he  left  no 
estate,  and  cannot  be  by  relatives  in  their  in- 
dividual capacity. — St.  Louis  Southwestern  Ry. 
Co.  V.  Brothers,  166  S.  W.  488. 

(D)  Pleadins   aad    B-vldenee. 

1 57  (Tez.Civ.App.)  In  an  action  for  the  death 
of  a  husband  and  father,  the  jury  may  consider 
the  value  of  the  father's  mental  and  moral  train- 
ing to  the  minor  children,  even  though  the  peti- 
tion did  not  allege  such  damage,  and  the  evi- 
dence showed  no  such  training. — Texas  Power 
&  Light  Co.  V.  Bird,  165  S.  W.  8. 

g  58  (Ark.)  In  an  administrator's  action  for 
damages  for  suffering  endured  by  intestate  be- 
fore his  death,  the  burden  was  on  plaintiff  to 
show  such  suffering. — Chicago,  B.  I.  &  P.  By. 
Co.  V.  White.  166S.  W.  627. 

f  75  (Ark.)  In  an  action  for  damages  for  con- 
scious suffering  endured  by  intestate  before  hia 
death,  evidence  held  to  sustain  a  finding  that 
intestate  endured  such  suffering. — Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  White,  165  S.  W.  Oif. 

(B)  Damages,  Forteltare,  or  Fine. 

S  79_  (Mo.App.)  In  an  action  for  the  death  of 

Slaintiff's  husband  caused  by  the  negligence  of 
efendant,  plaintiff  was  not  restricted  to  the 
recovery  of  merely  nominal  damages,  because 
there  was  no  evidence  of  damages,  since  they 
may  be  measured  by  the  experience  of  the  jury 
enlightened  only  by  the  age  and  condition  In  life 
of  deceased.— Hays  v.  Hogan,  166  S.  W.  1125. 

§99  (Ark.)  When  plaintiff's  intestate  was 
conscious  not  less  than  two  minutes  nor  more 
than  'ten  minutes  after  the  accident,  and  suf- 
fered excruciating  pain,  a  verdict  for  $1,000 
held  not  excessive.— ChicasOk  B.  I.  &  P.  By. 
Co.  V.  White,  166  &  W.  ffiff. 

§99  (Tex.(MT.App.)  A  verdict,  wider  federal 
Employers'  Liability  Act,  of  $20,000  for  death 
of  railroad  engineer,  31  years  old,  earning  $175 
a  month,  who  left  a  wife  and  child.  hM  not 
excessive^-Sontbem  Pae.  Oa  ▼.  Vaughn,  165  S. 
W.  885. 

DEBTOR  AND  CREDITOR. 

See  Attachment. 


DECLARATION. 


See  Pleading. 


DECLARATIONS. 

I  244;    Homicide 

DEDICATION. 


See  Evidence,   §  244;    Homicide,  |{  208-218; 
Trial,  §389. 


X.  KATUBE  Ain>   REQUISITES. 

§  17  (Ark.)  A  deed  of  a  lot  forming  a  i>art 
of  the  block  owned  by  the  grantor,  which  recites 
that  "the  present  alleyway  10  feet  in  width,  im- 
mediately west  of  and  adjoining  said  property, 
is  hereby  donated  to  the  public,  was  an  irrev- 
ocable dedication  of  the  alley. — Simon  v.  Pem- 
berton,  166  S.  W.  297. 

§31  (Ark.)  Where  an  owner  platted  an  addi- 
tion to  a  town,  and  dedicated  the  streets  and 
alleys  to  the  town,  the  fftct  that  the  town  never 
accepted  the  dedication  did  not  affect  the  rights 
of  a  purchaser  to  whom  a  lot  had  been  sold 
with  reference  to  the  plat— Matthews  v.  Bloodr 
worth,  166  S.  W.  263. 
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n.  OPEBATIOX  AKD  EFFECT. 
{  65  (Ark.)  Where  an  owner  platted  an  addi- 
tion to  a  town,  and  dedicated  the  streets  and 
alleys  to  the  town,  as  long  as  used  as  such, 
and  sold  lots  with  reference  to  such  plat,  the 
title  to  the  streets  and  alley  passed  to  the  pur- 
chaser, subject  to  the  easement  of  the  public, 
and  hence,  on  abandonment  of  the  use  of  the 
streets  by  the  public,  the  purchaser  became  the 
absolute  owner  thereof.— Matthews  t.  Blood- 
worth,  165  S.  W.  263. 

DEEDS. 

See  Acknowledgment;  Boundaries,  {  S7;  Can- 
cellation of  Instruments ;  Corporations,  §  80 ; 
Covenants;  Dedication,  i  17:  Escrows;  Es- 
toppel, $§  22-29;  Evidence,  §  353;  Fraudu- 
lent Conveyances;  Husband  and  Wife,  $  15; 
Logs  and  Logging,  f  2 ;  Mechanics'  Liens,  fg 
67,  69;  Mortgages;  Navigable  Waters,  {  44; 
Reformation  of  Instruments;  Taxation,  §g 
764-788;   Wills,  S  88. 

Z.   BEQUISITEB  AND  VAI.IDITT. 

(A)  Nmtare  and  EanentialJi  of  Conveymaees 

In  General. 

i  6  (Mo.)  Written  instrument  for  sale  of  land 
construed,  and  held  to  be  an  executory  agree- 
ment to  sell,  and  not  an  executed  deed. — Pow- 
ell V.  Hunter,  105  S.  W.  1009. 

{  13  (Tez.Civ.App.)  A  deed  will  not  pass  ti- 
tle to  a  grantee  not  in  existence. — ^William  Cam- 
eron &  Co.  V.  Trueheart,  165  S.  W.  58. 

(B)  Form    and    Comtenta    of    Inatrnments. 

8  38  (Tex.CSv.App.)  A  description  in  a  deed 
held  to  be  suflklently  certain  under  the  maxim 
that  "that  is  certain  which  can  t>e  made  cer- 
tain'' to  make  the  deed  admissible  in  evidence. — 
Roberts  v.  Hart,  165  S.  W.  473. 

(B)  Talldltr. 

§  77  (Tex.Civ.App.)  In  a  suit  to  adjust  the 
equities,  the  holder  of  a  prior  vendor's  lien  could 
not  question  the  sufficiency  of  a  deed  by  a  cor- 
poration to  the  person  who  erected  the  improve- 
ments upon  which  a  mechanic's  lien  was  claim- 
ed, because  its  corporate  seal  was  not  attach- 
ed, where  the  corporation  was  not  objecting  to 
the  mechanic's  lien,  nor  seeking  to  repudiate  its 
deed.— William  Cameron  &  Co.  t.  Trueheart, 
165  8.  W.  58. 

in.  COirSTBUOTION  AND  OPERA- 
TION. 
(A)  General   Rale*  of  Conatrnettoa. 

{ 90  (Mo.)  The  court,  in  construing  a  deed, 
must,  if  possible,  give  effect  to  the  grantor's  in- 
tention ascertained  by  a  consideration  of  the 
instrument  as  a  whole,  the  object  to  be  sub- 
served thereby,  the  circumstances  surrounding 
the  grantor,  and  by  taking  the  words  used  in 
the  sense  indicated  by  the  whole  inscrument, 
and  by  giving  effect  to  all  the  words  and  claus- 
es in  the  instrument,  if  that  be  possible,  and 
reconciling  one  clause  with  another,  if  that  can 
be  done.— Eckle  v.  Ryland,  165  S.  W.  1035. 

i  95  (Mo.)  To  ascertain  and  make  effective 
the  intention  of  a  grantor,  the  word  "or"  in  his 
deed  may  be  read  "and,  or  vice  versa,  and, 
when  the  literal  reading  introduces  an  absurdity 
or  hardship,  the  one  word  may  be  used  as  a 
substitute  for  the  other,  if  thereby  the  obvious 
intent  is  subserved,  and  no  obscurity  is  intro- 
duced.—Eckle  V.  Ryland,  165  S.  W.  1035. 

S  (08  (Tex.Civ.App.)  The  court,  if  possible, 
must  give  effect  to  the  intention  of  maker  of  a 
deed,  if  it  appears  that  it  was  the  grantor's  in- 
tention that  It  should  take  effect  on  his  death, 
provided  that  such  intention  must  be  gathered 
from  the  face  of  the  instrument — Emerson  v. 
Pate,  165  S.  W.  469;   Same  v.  Rice,  Id.  471. 

(C>  Bstatea  and  Intereata  Created. 

§  129  (Mo.)  Ordinarily  the  word  "heirs"  in  a 
deed  is  one  of  limitation,  and  not  of  purchase ; 


bat  a  deed  may  show  by  ita  context  that  the 
word  is  used  as  one  of  purchase.— Eckle  v.  By- 
land,  165  S.  W.  1035. 

i  133  (Mo.)  In  case  of  doubt,  the  law  favors, 
vested  estates,  and  an  estate  created  by  ft  deed 
should  be  held  to  vest  at  the  earliest  possible 
moment,  unless  a  contrary  intention  is  clearly 
manifested  therein.— Eckle  v.  Ryland,  165  8- 
W.  1035. 

Where  a  widow  conveyed  land  to  a  trustee  to 
pa^  the  rents  for  the  support  of  an  imbecile 
child  for  life,  and  at  his  death  to  pay  the  rents 
to  herself  for  life,  and  on  the  death  of  botli 
the  trust  to  terminate,  two-thirds  of  the  prop- 
erty to  pass  to  a  son  and  daughter,  or  their 
heirs,  should  either  of  them  be  dead,  and  the  re- 
mainder to  grandchildren  as  joint  tenants,  the 
son  acquired  only  a  contingent  remainder,  and, 
where  be  died  during  the  lifetime  of  the  im- 
becile, his  interest  terminated. — Id. 

(D)  BzeeptlonB  and  Reaervatlona. 

{  143  (Tex.  Civ.  App.)  Under  Sayles'  Ann. 
Civ.  St.  1897,  art.  627,  where  grantors  execut- 
ed a  deed  to  their  daughter  containing  a  clause 
that  they  should  hold  possession  until  their 
death,  such  clause  did  not  constitute  a  reserva- 
tion of  any  estate  in  the  grantors  but  a  mere 
homestead  right  of  occupancy. — Emerson  v. 
Pate,  165  S.  W.  469;    Same  v.  Rice,  Id.  471. 

(B)   Condttlona  and  Restrictloua. 

i  171  (Mo.App.)  A  restriction  in  a  deed  as  to 
location  of  residence  buildings,  if  reasonable 
and  within  the  i>olicy  of  the  law  is  valid  and 
enforceable. — Yeomans  y.  Herrick.  165  S.  W. 
1112. 

The  word  street  and  street  line  as  used  in  a 
building  restriction,  requiring  residences  to  be 
placed  at  least  40  feet  from  the  front  street 
line  and  40  feet  from  any  side  street,  held  to 
mean  a  street  in  its  most  general  sense  from 
property  line  to  property  line. — Id. 

f  1 73  (Mo.App.)  A  building  line  restriction  ap- 
[>licable  to  all  the  lots  in  a  city  residence  addi- 
tion heild  to  run  with  each  lot  in  favor  of  every 
other  lot  owner,  any  one  of  whom  was  entitled 
to  sue  to  enforce  the  same. — Teomans  v.  Her- 
rick, 165  S.  W.  1112. 

i  175  (Mo.App.)  That  complainant  did  not  in- 
stantly file  an  injunction  to  stop  defendant's 
violation  of  a  building  restriction  on  her  agent's 
ascertaining  it,  that  she  accepted  the  balance 
of  the  purchase  price  of  the  property  from  de- 
fendant, and  that  plaintiff  did  not  move  prompt- 
ly to  enforce  the  restriction  as  against  another 
violator,  did  not  constitute  waiver  ur  abandon- 
ment of  the  restriction,  or  bar  plaintiff's  right 
to  enforce  it.— Teomans  v.  Hernck,  165  S.  W. 
1112. 

IV.   FIiEADINO   AND    EVIDENCE. 

{211  (Mo.)  Evidence  held  insufficient  to  war- 
rant a  finding  that  a  deed  and  certain  con- 
tracts, by  which  complainant  conveyed  certain 
real  property  in  controversy  to  her  daughter, 
were  obtained  by  fraud  or  overreaching  on  the 
part  of  the  grantee,  or  that  complainant  did 
not  understand  the  purport  and  effect  of  the 
transaction.— Wilson  v.  Wilson,  165  S.  W.  999. 

DE  FACTO  CORPORATIONS. 

See  Drains,  8  18. 

DE  FACTO  JUDGES. 

See  Judges,  {  6. 

DELAY. 

See  Carriers,  f{  99-105;   Telegraphs  and  Tele- 
phones, {  73;  Trial,  i  26. 

DELIVERY. 

See  Carriers,  §|  82-61;   Escrows,  {  14;    Sales, 
I  201 ;  Telegraphs  and  Telephones,  tt  73,  74. 
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DEMURRAGE 

See  Carriers,  f  100;   Railroada,  |  216;  TroTer 
and  Conversion,  §  10. 

DEMURRER. 

See  Pleading,  {g  214-228. 
To  evidence,  see  Trial,  {  156. 

DEPOSITIONS. 

See  Appeal  and  Error,  {  S28 ;  Evidence,  {  263. 

§61  (Tex.Civ.App.)  A  deposition  will  not  be 
sappressed  because  counsel  for  the  adverse  par- 
t^  was  not  present'  at  the  taking  of  the  deposi- 
tion, where  it  does  not  appear  that  any  harm 
thereby  resulted  to  such  party. — Leventhal  T. 
Hollamon,  16S  S.  W.  6. 

§  69  (Mo.)  A  deposition  not  signed  by  the 
witness  was  properly  excluded. — Powell  v.  Hun- 
ter, 165   S.   W.   1009. 

1 83  (Tex.Civ.App.)  The  fact  that  the  plain- 
tin,  who  was  subpoenaed  by  the  defendant,  dis- 
obeyed the  subpoena  is  not  sufficient  ground  for 
the  suppression  of  his  deposition,  where  no  at- 
tachment was  requested.— Leventhal  t.  Holla- 
mon, 165  S.  W.  6. 

DEPOTS. 

See  Eminent  Domain,  (  47. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Taxation, 
{§  876,  885;  Wills. 

XI.   PERSONS   ENTITI.ED   AND   THEIB 
RESPECTIVE    SHARES. 
(A)  Heln  mnd  Next  of  Kin. 

f  47  (Ark.)  A  devise  to  Frederick  William, 
one  of  the  sons  of  the  testator,  held  to  be  in- 
tended for  a  son  named  William  Frederick,  and 
therefore  to  mention  the  latter,  so  that  the  will 
was  valid  as  to  him,  under  Kirby's  Dig.  $  8020. 
— Duensing  ▼.  Dnensing,  165  S.  W.  956. 

DESERTION. 

See  Divorce,  {  37. 

DIRECTING  VERDICT. 

See  Trial,  {  139. 

DISCHARGE. 

See  Accord    and    Satisfaction;    Principal   and 
Surety.  Si  99-126. 

DISCOUNTS. 

See  BUIb  and  Notes,  g  354. 

DISCOVERED  PERIL 

See  Negligence,  f  83;   Railroads,  |§  338,  39& 

DISCRETION  OF  COURT. 


See  Appeal  and  Error,  g  979;    Criminal  Law, 

""   121,  665.   93"    '■'     "-      

icide,    I   33^,    ^-.^n    ^.*o.,    »    ...,    .«, 
iinK,!23a;  Trial,  gg  26,  217,  260;   Wit- 


alSi,  665,   938,   94i;  1156,   1158,  1166%; 
omicide,    g    331  •     New    Trial,    gg    72,   76 ; 


Pleadini 
nesses, 

DISCRIMINATION. 

See  Carriers,  g  199. 

DISEASE. 

See  E)vidence,  g  14. 


DISMISSAL  AND  NONSUIT. 


See  Appeal  and  Error,  gj  14,  632,  665,  773,  790; 
Bail;  gg  88%,  93;  Criminal  Law,  J  1130; 
Forcible  Entry  and  Detainer;  Insane  Persons ; 


Prohibition,  f  24. 

DISORDERLY  HOUSE. 

Sec  Trial,  g  284. 

g  5  rrex.Cr.App.)  A  woman  in  charge  and 
control  of  a  bouse  on  the  night  when  parties 
met  there  for  the  purpose  of  havinp:  sexual  in- 
tercourse, who  had  lived  there  continuously  for 
more  than  six  months,  and  who  admitted  to 
witnesses  that  she  was  the  keeper  of  the  bouse, 
was  the  "keeper"  thereof,  within  the  statute.— 
Heame  v.  State,  165  S.  W.  596. 

g  17  (Tex.Cr.App.)  Evidence  held  sufficient  to 
support  a  conviction.— Heame  v.  State,  165  S. 

w.fm. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  gg  780,  1055,  U71. 

DISTRICTS. 

See  Drains,  gg  2-^9;  Highways,  g  9a 

DITCHES. 

See  Drains. 

DIVORCE. 

See  Husband  and  Wife,  gg  295,  801;  Lis  Pen- 
dens, g  8;  Trial,  g  105. 

U.  GROrNSS. 

g  29  (Mo.App.)  Refusal  of  a  wife  to  maintain 
marital  relations  with  her  husband  is  not  an  in- 
dignity, but  is  only  an  element  of  desertion. — 
Gruner  v.  Gruner,  105  S.  W.  865. 

§  35  (Mo.App.)  Where  a  wife,  without  legal 
grounds,  refused  to  maintain  marital  relations 
with  her  husband,  be  mast,  if  desiring  to  avail 
himself  of  the  wrongful  act  as  a  ground  for 
divorce,  leave  her,  unless  she  leaves  him. — 
Gruner  v.  Gruner,  165  S.  W.  865. 

§  36  (Ark.)  An  agreement  by  a  husband  and 
wUe  to  separate  and  adjust  tbeur  property 
rights  by  the  wife  receiving  a  specified  sum  in 
cash  in  settlement  of  her  claim  on  the  hus- 
band's property  does  not  establish  grounds  for 
divorce.— Land  ph  air  v.  Landphair,  165  8.  W. 
960. 

§37  (Mo.App.)  Absence  by  a  husband  from 
his  home  from  the  time  of  hia  commencement 
of  an  action  for  divorce  to  the  time  of  filing  the 
wife's  cross-bill  for  divorce,  more  than  a  year 
afterwards,  held  not  desertion.- Gruner  v.  Grun- 
er, 165  S.  W.  865. 

m.  DEFENSES. 

g  53  (Mo.App.)  A  wife,  suing  for  a  divorce  on 
the  ground  of  the  husband's  indignities,  must 

show  that  she  was  blameless ;  and  where  she 
was  not  without  faul^  and  made  no  effort  to 
effect  a  reconciliation  between  herself  and  hus- 
band, a  divorce  must  be  denied. — Gruner  v. 
Gruner,  165  S.  W.  865. 

IV.  JURISDICTION,   PROCEEDINGS, 
AND   RELIEF. 

(D>  BTldence. 

g  124  (Ark.)  Evidence  held  to  sustain  a  find- 
ing that  husband  and  wife  were  at  fault,  so 
that  neither  could  obtain  a  divorce.— Land- 
phair T.  Landphair,  165  S.  W.  960. 

§  124  (Mo.App.)  A  spouse  suing  for  divorce, 
must  establish  the  allegations  of  the  bill  by  a 
preponderance  of  the  testimony. — Gruner  v. 
Gruner,  165  S.  W.  865. 
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{  127  (Mo^pp.)  Though    husband    and    wife 
are  competent  witnesses  in  divorce  cases,  a  di- 


vorce should  rarely   be  granted  without  some 

e.-Gi 

S.  W.  865. 


corroboratiTe  evidence. — Gruner  v.  Gruner,  165 


1 1 32  (Mo.App.)  In  a  suit'  by  a  wife  for  di- 
vorce on  the  ground  of  the  buslKind's  Indignities, 
evidence  held  not  to  sustain  the  charge.— Grun- 
er V.  Gruner,  165  8.  W.  865. 

<F)  JadKment  ur  Deeree. 

f  167  (Mo.)  Rev.  St  1900,  |  2381,  forbidding 
a  petition  to  review  a  divorce  decree,  does  not 
deprive  the  courts  of  authority  to  set  aside  a 
divorce  decree  in  equity,  since,  if  so  construed, 
it  would  violate  Const,  art.  6,  J|  1,  22.— Dor- 
rance  v.  Dorrance,  165  S.  W.  7©. 

V.  ALmomr.  ai.i.owances.  and 

DISPOSZTIOir  OF  PROPERTT. 

{206  (Tex.Civ.App.)  Where,  in  a  snit  to  set 
aside  a  divorce  decree  obtained  by  a  husband 
and  for  a  divorce  in  favor  of  complainant,  the 
bill  did  not  allege  necessary  jurisdictional  resi- 
dence on  complainant's  part,  the  court  properly 
refused  to  grant  an  injunction  restraining  the 
husband  from  transferring  his  property  pen- 
dente lite,  under  Rev.  St  1911,  art  4338.— 
Swearingen  v.  Swearingen,  165  8.  W.  16. 

§  275  (Ky.)  Where  plaintiff  conveyed  land  in 
which  he  had  a  life  estate  to  his  nephew  to  de- 
feat his  wife's  claim  for  alimony,  one  who  par- 
chased  the  land  from  plaintiff,  and  received  a 
conveyance  from  his  nephew,  cannot  set  up  the 
original  fraudulent  conveyance  to  prevent  a 
recovery  of  the  money.— Lancaster  v.  Cambron, 
166  S.  W.  416. 

i  280  (Tex.Civ.App.)  Rev.  St  1911,  arts.  20T9, 
2080,  held  not  to  authorize  an  appeal  from  an 
order  refusing  an  application  to  appoint  a  re- 
ceiver, and  for  alimony  in  a  suit  to  set  aside  a 
divorce  decree,  and  for  a  decree  granting  com- 
plainant a  divorce  and  alimony. — Swearingen  v. 
Swearingen,  166  S.  W.  16. 

VI.  OUSTODT  AND   SUPPORT  OF 

CHILDREN. 

§307  (Mo.App.)  To  entitle  a  divorced  wife, 
to  whom  the  custody  of  a  child  was  awarded, 
to  recover  from  the  husband  advances  by  her 
for  the  child's  support,  no  demand  that  the 
husband  should  contribute  to  its  support  was 
necessary ;  the  decree  having  made  no  provision 
as  to  support — Bennett  v.  Robinson,  165  S.  W. 
S56. 

i  309  (Mo.App.)  Where  a  divorce  decree 
awarded  the  custody  of  a  child  to  the  mother 
without  making  provision,  as  to  its  mainte- 
nance and  the  mother  advanced  her  money  for 
its  support,  she  could  sue  the  father  therefor 
and  was  not  limited  to  a  motion  to  modify  the 
decree.— Bennett  v.  Robinson,  165  S.  W.  856. 

{310  (SIo.App.)  Where  a  divorce  decree 
awarded  the  custody  of  a  child  to  the  mother 
without  making  provision  as  to  its  maintenance, 
the  father  continued  liable  for  its  support — 
Bennett  v.  Robinson,  165  S.  W.  85a 

Vn.  OPERATION  AND  EFFECT  OF 

DIVORCE.  AND  RIGHTS   OF 

DIVORCED  PERSONS. 

f  331  (Tex.Civ.App.)  In  action  on  New  Tork 
judgment  awarding  permanent  alimony,  payable 
monthly,  plaintiff  held  to  have  burden  of  plead- 
ing and  proving  that,  under  the  law  of  New 
Yorkj  it  was  final,  and  that  the  right  to  over- 
due installments  was  absolute  or  vested.— Ogg 
V.  Ogg,  166  8.  W.  912. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  ii  420,  437;  Evidence,  || 
853-383. 


DOMICILE. 

See  Eixemptions;  Venue,  §  32. 

{4  (Tenn.)  A  removal  to  another  state  for 
bnsiness  purposes,  though  long  continued,  will 
not  work  a  change  of  domicile,  if  there  is  an 
intent  to  return  upon  completion  of  the  busi- 
ness.- Keelin  r.  Graves,  165  S.  W.  232. 

DOWER. 

I.  NATURE  AND   REQUISITES. 

i  12  (Ky.)  Under  Ky.  St  if  2132, 2134,  a  wid- 
ow A«Ia  not  entitled  to  dower,  where  the  hus- 
band had  only  a  life  estate.— Brady  v.  Bradiy, 
165  S.  W.  656. 

DRAINS. 

See  Highways,  t  120;  Municipal  Corporation^ 
§1  277,  302,  304,  382,  372,  460,  733. 

I.   ESTABUSHMENT  AND  BCAIN- 
TENANOE. 

§2  (Tex.Civ.App.)  Acts  33d  Leg.  (Ist  Called 
Sess.)  c.  28,  authorizing  an  election  to  determine 
whether  a  drainage  district  once  established 
may  be  abolished,  is  not  void  or  unconstitution- 
al.—Wharton  County  Drainage  Dist.  No.  1  v. 
Bowen,  165  S.  W.  613. 

t  13  (Mo.)  Where  a  judgment  organizing  a 
drainage  and  levee  district  was  reversed  on  ap- 
peal on  the  ground  that  one  of  the  commission- 
ers was  incompetent  to  act  because  of  his  wife's 
ownership  of  land  in  the  district  with  direc- 
tions to  proceed  with  the  hearing  de  novo,  the 
district  created  by  the  erroneous  judgment  was 
a  de  facto  corporation ;  the  judgment  not  show- 
ing its  vice  upon  its  face.— Wilson  v.  King's 
Lake  Drainage  &  Levee  Dist,  165  S.  W.  734. 

A  drainage  and  levee  district  is  a  municipal 
corporation. — Id. 

(  14  (Mo.)  Where  the  decree  establishing  a 
drainage  district  was  rendered  by  the  circuit 
court  of  Andrew  county  on  change  of  venue 
from  Holt  county,  the  circuit  court  of  Andrew 
county  alone  had  jurisdiction  of  all  subsequent 
proceedings,  including  the  appointment  of  com- 
missioners and  assessment  of  benefits  and  dam- 
ages.- Big  Tarkio  Drainage  Dist.  v.  Voltmer, 
165  S.  W.  338;  Same  v.  Nabor.  Id.  340;  Same 
V.  Heine,  Id. 

§  1 4  (Mo.)  A  drainage  district  being  a  munici- 
pal corporation,  the  legality  of  its  organization 
cannot  be  collaterally  attacked,  nor  even  In- 
quired into,  at  the  suit  of  an  individual. — Barnes 
V.  Missouri  Valley  Const  Co.,  165  S.  W.  723. 

In  a  collateral  proceeding  attacking  the  or- 
ga^fizatlon  of  a  drainage  district,  evidence  that 
plaintiSs'  lands  were  not  benefited  by  the  ditch 
was  properly  excluded  as  immaterial,  such  ques- 
tion being  exclusively  for  the  determination  of 
the  ooun^  court  organizing  the  district — Id. 

That  a  notice  to  landowners  of  a  proposed 
drainage  district  wa'f  not  issued  immediately 
upon  the  filing  of  the  final  report  of  the  view- 
ers and  engineer  was  not  such  error  as  to  de- 
prive the  county  court  of  jurisdiction. — Id. 

The  county  court  in  a  drainage  proceeding 
having  found  that  due  and  legal  notice  was 
given  to  all  landowners  within  a  drainage  dis- 
trict, the  finding  could  not  be  attacked  in  a  col- 
lateral proceeding,  though  the  printer's  affidavit 
was  defective. — Id. 

§  14  (Mo.)  Where  the  judgment  organizing  a 
drainage  and  levee  district  was  reversed  on  ap- 
peal for  errors  not  apparent  on  its  face,  and,  the 
cause  being  remanded,  a  new  district  was  or- 
ganized upon  the  original  petition  taking  over 
the  same  levee,  the  new  district  is  a  continna- 
tion  of  the  old.— Wilson  v.  King's  Lake  Drain- 
age &  Levee  Dist.,  165  S.  W.  734. 

i  40  (Mo.)  Certain  defects  in  the  sorvey  of  a 

proposed  drainage  held  not  to  be  of  such  a  seri- 
ous nature  as  to  justify  an  Injunction  against 
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the  cooatTDction  of  the  ditch.— Barnes  t.  Mis- 
souri Valley  Const  Co.,  165  S.  W.  T28. 

A  drainage  district  cannot  be  considered  as 
insolvent  so  as  to  warrant  enjoining  construction 
of  the  work  over  lands  not  condenmed  since 
by  Rev.  St  1900,  t  5588,  as  amended  by  Laws 
1913,  p.  275,  power  is  expressly  conferred  on 
the  county  court  to  levy  taxes  to  pay  the  ex- 
penses of  condemning  or  purchasing  such  addi- 
tional lands  as  the  district  may  need  for  a  right 
of  way. — Id. 

i49  (Mo.)  Where  the  judgment  organizing  a 
drainage  and  levee  district  was  reversed  and  re- 
manded on  appeal  after  plaintiff  liad  construct- 
ed a  levee,  and  a  new  district,  reorganized  upon 
the  original  petition,  took  over  the  levee  so  con- 
structed, it  IS  liable  to  plaintiff  for  the  bene- 
fits recei\ed  from  his  work.— Wilson  v.  King's 
Lake  Drainage  &  Levee  Dist,  165  S.  W.  734. 

Where  the  warrants  of  a  de  facto  drainage 
and  levee  district  were  Invalid  because  the  or- 
ganization of  the  district  was  declared  invalid 
by  the  courts,  but  the  succeeding  corporation 
took  over  the  levee  constructed  by  i)laintiff, 
plaintiff  may  sue  on  a  quantum  meruit;  the 
obligation  to  compensate  for  the  work  still  re- 
maining.—Id. 

Where  defendant  district  under  Rev.  St.  1900, 
{  6573,  took  over  a  levee  constructed  by  plain- 
tiff for  its  predecessor,  whose  organization  was 
held  invalid  by  the  Supreme  Court,  defendant 
is  liable  to  plaintiff,  even  though  the  original 
district  was  not  even  a  de  facto  corporation. 
-Id. 

Where  a  drainage  and  levee  district  took  over 
a  levee  system  constructed  by  plaintiff  for  its 

gredecessor,  whose  organization  was  held  invalid 
y  the  courts,  it  is  estopped  from  claiming  ex- 
emption from  payment  of  plaintiff's  work,  mere- 
ly because  some  of  the  details  pertaining  to  the 
using  of  the  old  l^vee  were  not  complied  with. 
—Id. 

Where  the  decision  of  the  Supreme  Court  hold- 
ing the  original  incorporation  invalid  was  not 
rendered  until  after  plaintiff  completed  his  work 
for  a  drainage  and  levee  district)  the  successor 
of  the  original  district  cannot  defend  on  the 
ground  that  plaintiff  did  the  work  at  his  peril. 
— Id. 

n.  ASSESSMENTS  AND  SPECIAI. 
TAXES. 

{ 76  (Mo.)  A  notice  in  compliance  with  Rev. 
St.  lOCfO,  i  5587,  to  landowners  of  a  proposed 
drainage  district  of  the  assessment  of  benefits 
for  the  construction  of  a  ditch  need  not  desig- 
nate all  the  landowners  within  the  district,  but 
It  was  sufficient  to  direct'  it  to  those  reported 
by  the  viewers  and  engineer  and  generally  to  all 
others.- Barnes  v.  Missouri  Valley  Const  Co., 
165  S.  W.  723. 

Where  notice  to  landowners  of  the  assessment 
of  benefits  and  awarding  of  damages  for  the 
construction  of  a  proposed  drainage  ditch  is 
published  as  reqaired,  the  subsequent  publica- 
tion of  a  second  notice  did  not  nullify  or  aban- 
don the  first  notice.— Id. 

182  (Mo.)  Under  Rev.  St  1000,  $  2038,  an 
appeal  is  allowable  in  a  proceeding  to  assess 
benefits  and  damages  from  the  construction  of 
a  drain. — Big^Tarkio  Drainage  Dist  v.  Volt- 
mer,  165  S.  W.  338;  Same  v.  Nabor,  Id.  340; 
Same  v.  Heine,  Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitntional  Law,  f§  200-308. 

DUES. 

See  Insurance,  §  750. 


DYING  DECLARATIONS. 

See  Homicide,  Sf  20S-218. 

EASEMENTS. 

See  Dedication. 

I.   OBEATION.  EXISTENCE,  AND  TEB> 
BONATION. 

1 7  (Ky.)  Where  plaintiffs,  for  more  than  17 
years  before  the  ot^truction  by  defendant  of  a 
passway  from  plaintiffs'  home  to  a  public  road, 
had  continuously  used  it  adversely,  claiming  it 
as  their  own,  during  which  time  defendant  rec- 
ognized plaintiffs'  right  of  user,  plaintifts  ac- 
quired the  right  to  use  the  way  by  prescription. 
—Kimble  v.  Warren,  165  S.  W.  403. 

EJECTION. 

See  Carriers,  H  360-384. 

EJECTMENT. 

See  Boundaries,  f  36;  Cancellation  of  Instru- 
ments, i  12;  Eminent  Domain,  f  268;  Execu- 
tors and  Administrators,  g  130;  Judgment  f 
747. 

in.  pi^ADnra  and  evtdenob. 

§  64  (Ark.)  Where,  in  an  action  for  land,  the 
complaint  alleged  that  plaintiff  platted  the  land 
as  an  addition  to  a  town,  etc.,  the  allegation 
that  "the  defendant  bought  said  block  5000  from 
parties  to  whom  this  plaintiff  had  sold"  was 
sufficient  to  show  that  the  defendant  purchased 
with  reference  to  the  plat— Matthews  v.  Blood- 
worth,  165  S.  W.  263. 

§86  (Mo.)  If  plaintiff  was  the  record  owner 
of  the  legal  title,  the  burden  was  on  defendants 
to  establish  title  in  themselves  as  alleged  in 
the  answer.— Wbitworth  v.  Barnes,  166  S.  W. 
992 

ELECTIONS. 

See  Drains,  $  2;  Intoxicating  liquots,  |  32; 
Judges,  g  7. 

EMINENT  DOMAIN. 

I.    NAT1TBE,  EXTENT,  AND  DEI.EOA- 
TION  OF  POWER. 

i  47  (Tex.Civ.App.)  Such  interest  in  the  land 
of  one  railroad  company  as  is  necessary  for 
the  depot  purposes  of  two  other  companies,  un- 
der the  order  of  the  Railroad  Commission  that 
the  three  construct  a  union  depot  on  the  depot 
site  of  the  first  company,  may  be  condemned  by 
them,  tmder  Rev.  Civ.  St.  1911,  art.  6504.— State 
v.  St  Louis  Southwestern  Ry.  Co.  of  Texas. 
165  S.  W.  401. 

Land  of  a  railroad,  though  subject,  with  the 
rest  of  its  property,  to  the  lien  of  all  its  mort- 
gage bonds,  may  be  condemned  for  a  union  de- 
pot ;  the  bondholders  being  made  a  party  to 
the  proceedings. — Id. 

A  railroad's  depot  site,  though  condemned  by 
it  for  such  purpose,  may  be  condemned  for  a 
union  depot,  which  it  and  another  company  are 
ordered  by  the  Railroad  Commission  to  con- 
struct thereon.- Id. 

n.   COMPENSATION. 

(B)   Taklnar      or      Injarlnar      Property      «• 
Ground  for  CompenMatlon. 

§  112  (Ky.)  Thongli  a  deed  to  a  railroad  re- 
cites that  the  land  is  purchased  for  a  railroad, 
its  consideration  does  not  cover  necessary  dam- 
age from  removal  of  lateral  support,  in  view  of 
liability  under  Const  §  242,  of  a  corporation 
invested  with  power  of  eminent  domain  to  com- 
pensate for  property  taken  or  injured. — Louis- 
ville &  N.  R.  Co.  V.  Culbertson,  165  S.  W.  681. 
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{119  (Mo.)  The  construction  and  operation 
of  B  steam  railroad  on  a  public  street  is  not  a 
new  servitude. — Moore  Mfg.  Co.  v.  Springfield- 
Southwestern  Rj.  Co.,  166  8.  W.  305. 

m.   FROOEEDIirOS  TO   TAKE   PROP* 

ERTT  AND  ASSESS   OOM- 

PENSATXOK. 

S  169  (Mo.)  Under  Rev.  St.  1009,  |  8725,  re- 
quiring the  establishment  of  park  districts  by 
ordinance,  a  judgment  of  the  circuit  court  levy- 
ing special  assessments  for  the  establishment  of 
parks  in  a  city  is  void,  where  the  city  was  not 
divided  into  park  districts  until  after  institution 
of  the  condemnation  proceedings,  and  after  the 
qury  had  begun  to  hear  evidence  as  to  special 
benefits.— Pash  v.  City  of  St  Joseph,  165  S.  W. 
710. 

XV.  BEBIEDIES  OF  OWNERS  OF 
PROPEBTT. 

{  268  (Mo.)  One  whose  land  is  appropriated 
by  a  railroad  company  for  quasi  public  purposes, 
such  as  a  ri^ht  of  way,  cannot  recover  posses- 
sion thereof  in  ejectment  or  any  possessory  ac- 
tion ;  the  remedy  being  an  action  for  the  value 
of  the  land  wrongfully  appropriated.— Rivard  v. 
Missouri  Pac.  Ry.  Co.,  165  S.  W.  763. 

{288  (Mo.)  In  absence  of  fraud,  etc.,  plain- 
tiffs, whose  ancestors  retained  and  used  the  price 
paid  for  land  appropriated  by  a  railroad  com- 
pany about  50  years  ago,  cannot,  after  waiting 
for  that  time  without  objection  or  suing  to  re- 
cover the  value  of  the  land,  which  bad  mean- 
while become  greatly  improved,  now  maintain 
an  action  for  its  value  on  the  ground  that  it 
was  wrongfully  appropriated. — Kivard  v.  Mis- 
souri Pac.  Ry.  Co.,  165  S.  W.  763. 

{  293  (Tez.Civ.App.)  In  an  action  for  damage 
to  land  by  the  construction  adjacent  thereto  of 
a  railroad  terminal,  defendant  could  show  under 
the  general  denial  that  the  market  value  of  the 
property  for  any  use  to  which  it  might  be  pat 
immediately  after  construction  of  the  tracks 
was  equal  to  or  greater  than  its  market  value 
before  such  construction. — Houston  Relt  &  Ter- 
minal Ry.  Co.  v.  Wilson,  165  S.  W.  660. 

In  an  action  for  damage  to  realty  by  the  con- 
struction and  operation  of  railroad  terminal 
yards  adjacent  thereto,  in  which  plaintiff  alleged 
that  the  acts  alleged  had  materially  impaired 
the  comfortable  use  and  enjoyment  of  the  prem- 
ises, and  that  the  passing  trains  interfered  with 
conversation,  and  threw  smoke  and  dust,  evi- 
dence was  admissible  whether  persons  living 
on  the  property  experienced  or  complained  of 
annoyance. — Id. 

{  303  (Tex.Civ.App.)  Measure  of  damages  for 
permanent  injury  to  land  by  the  construction 
of  a  railroad  near  it  is  the  difference  between 
its  market  value  immediately  before  construc- 
tion and  operation  and  immediately  thereafter. 
— Houston  Belt  &  Terminal  Ry.  Co.  t.  Wilson, 
165  S.  W.  560. 

In  determining  the  amount  of  damages  from 
injury  to  realty  by  constructing  a  railroad  ad- 
jacent thereto,  all  elements  causing  depreciation 
In  the  Taloe  of  the  land  may  be  considered,  in- 
cluding a  probable  or  contemplated  increase  of 
operations.— Id. 

In  forming  their  opinion  as  to  the  difference 
between  the  value  of  land  before  and  after  the 
construction  of  a  railroad  adjacent  thereto  for 
the  purpose  of  testifying  as  to  the  damage  sus- 
tained, witnesses  may  take  into  consideration 
the  past  and  present  effect  of  the  construction 
and  operation,  as  well  as  probable  future  con- 
structions and  operations,  npon  the  depreda- 
tion of  the  value  of  the  property. — Id. 

In  action  for  damage  to  land  by  the  con- 
struction of  a  railroad  terminal  near  it,  the  jury 
GOuId  not  allow,  in  addition  to  the  depreciation 
in  value  immediately  after  the  roads  were  con- 
structed, damages  which  might  result  from  fur- 
ther operations  which  plaintiff  might,  in  rea- 
sonable probability,  sustain  in  the  future,  if 
anch  probable  operations  were  not  a  part  of  the 


causes  which  produced  the  diminution  just  after 
the  commission  of  the  original  acts. — Id. 

{307  (Tex.Civ.App.)  Instructions,  in  an  ac- 
tion for  damage  to  realty  by  constructing  rail- 
road terminal  adjacent  uiereto,  held  erroneous, 
as  permitting  the  jury  to  allow  plaintiff,  in  ad- 
dition to  the  amount  allowed  for  depreciation  in 
the  value  of  the  land  from  present  operations, 
a  further  amount  for  damages  which  uie  might 
suffer  in  the  future.— Houston  Belt  Ic  Terminal 
Ry.  Ca  V.  Wilson,  165  S.  W.  660. 

In  an  action   for  damage  to  realty  by  con- 
structing a  railroad  terminal,  a  requested  charge 
that,  if  the  market  value  of  the  land  for  any  use 
I  to  which  it  might  be  put,  or  to  which  it  was 
;  adapted,  immediately  after  the  construction  of 
I  the  tracks  and  beginning  of  operations  was  equal 
to  its   market  value  for  any  use   to   which  it 
might  be  put  immediately  before  such  construc- 
tion, plaintiff  could  not  recover  should  have  been 
given.— Id. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  {{  8,  27;  Death,  {{  31,  99; 
Master  and  Servant,  {  284. 

EMPLOYES. 

See  Master  and  Servant. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {{  63-111. 

EQUITY. 

See  Cancellation  of  Instruments;  Divorce,  ( 
167;  Estoppel,  {|  63-111;  Execution,  J  ^(6 : 
Injunction;  Jury,  {  14;  Liandlotd  and  Tenant, 

k277;  Partition;   Quieting  Title;  Receivers; 
eformation    of    Instruments;    Specific   Per- 
formance; Trial,  (  11;  Trusts. 

I.  JURISDI0TION,_raiN0IPX.E8,  AND 


(B)   Remedr   at   I<aw    aad   MaltlpUelty    of 
Salts. 

{ 46  (Mo.)  To  oust  equity  jurisdiction,  the 
remedy  at  law  must  be  so  complete  that  it  at- 
tains at  present  the  full  end  and  justice  of  the 
case.— Pocoke  v.  Peterson,  165  S.  W.  1017. 

TV.  PLEADING. 
(A)  Oriarlnal   Bill. 

{  ISO  iMo.)  In  an  action  to  quiet  title  against 
several  defendants,  some  of  whom  claimed  title 
to  the  whole  tract,  the  defendants,  claiming  ti- 
tle to  the  whole  tract,  cannot  claim  that  the 
petition  is  multifarious. — Bingham  t.  Eollman. 
166  8.  W.  1097. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

{  14  (Tez.Civ.App.)  Where  one,  In  whose  pos- 
session plaintiff  placed  a  deed  for  safe-keep- 
ing, and  for  delivery  after  plaintiff  had  inspected 
some  goods  for  which  it  was  to  convey  the  land, 
fraudulently  delivered  the  deed  before  the  goods 
were  inspected,  plaintiff  was  not  bound  by  the 
deed  holder's  acts  and  the  delivery  was  not  effec- 
tual to  pass  title.— Tyler  Building  &  Loan  Ass'n 
y.  Baird  &  Scales,  165  S.  W.  642. 

ESTATES. 

See  Dower;  Life  Estates;  Remainders;  Tenan- 
cy in  Common;  Wills. 

ESTOPPEL 

See  Assignments,  I  70;  Boundaries,  J  48;  Crim- 
inal Law,  (  1137;  Drains,  {  49;  Insurance,  | 
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SOO;  Iiandlord  and  Tenant,  t  6ff;  Pleading.  { 
36;  PubUc  Lands,  S92;  Trial,  |  266;  Vendor 
and  Purchaser,  {  189. 

H.  BT  DEED. 
(A)  Creation    and    Operation    In    General. 

§  22  (Ark.)  That  a  i>iior  homesteader  convey- 
ed land  by  deed,  reciting  in  the  description  an 
exception  as  to  the  right  of  way  of  a  subsequent- 
ly incorporated  railroad,  claiming  under  Act 
Cong.  March  8,  1876,  was  merely  a  recognition 
of  its  occupancy  of  some  part  of  the  land,  but 
not  a  concession  of  its  rignt  to  hold  a  strip  of 
any  specified  width,  so  that  a  grantee  of  the 
entryman  was  not  estopped  to  deny  the  road's 
claim  to  a  200-foot  right  of  way.— St  Louis  & 
S.  F.  R.  Co.  T.  Budd,  165  S.  W.  266. 

§  22  (Tez.CiT.App.)  Where  a  mechanic's  lien 
on  a  homestead,  executed  to  secure  a  building 
loan,  recited  that  it  was  agreed  that  all  work  al- 
ready done  on  the  building  and  all  material  fur- 
nished had  been  paid  for,  the  borrower  was  es- 
topped to  thereafter  deny  the  truth  of  such 
statement  in  order  to  avoid  the  lien. — Melcher  v. 
Higbee,  165  S.  W.  478. 

1  29  (Mo.)  Person  having  legal  title  and  pos- 
session,  who  purchased  from  G.  merely  to 
strengthen  his  own  title  and  buy  his  peace,  held 
not  thereby  precluded  from  setting  up  his  title 
in  a  suit  by  C.'s  grantor  to  enforce  a  vendor's 
lien.— Powell  v.  Hunter,  165  S.  W.  1009. 

m.  EQTJITABLX:   ESTOPPXX. 
(B)  Gronndn  of  Kstoppel. 

f  63  (Tez.CiyApp.)  Plaintifts  held  not  estop- 
ped to  claim  one-half  of  land  purchased  by  O. 
under  a  parol  trust  agreement,  which  land  O. 
alone  mortgaged  to  defendants,  by  subsequent 
transactions  between  plaintiffs  and  third  per- 
sons or  by  a  deed  from  O.,  in  which  plaintiffs 
covenanted  that  the  deed  was  subject  to  the 
mortgage  debt.— Ellerd  v.  Ellison,  165  S.  W.  876. 

{  72  (Mo.App.)  Where  a  railroad  employe  left 
without  procuring  from  his  foreman  the  custom- 
ary identification  card,  authorizing  payment  of 
wa^es  to  him,  and  then  wrote  for  the  card, 
which  came  into  the  hands  of  a  third  person, 
who  obtained  from  the  paymaster  the  money 
thereon,  the  loss  must  fall  on  the  employ^. — 
Roumeloitis  v.  Missouri  Pac.  Ry.  Co.,  165  S.  W. 
81& 

§90  (Tex.Civ.App.)  That  defendant  executed 
the  note  sued  on  to  plaintiff  for  money  advanced 
to  pay  for  drilling  a  well  for  plaintiff,  without 
mentioning  his  claim  for  damages  for  delay 
caused  by  plaintiff's  refusal  to  point  out  where 
the  well  was  to  be  drilled,  would  not  estop  de- 
fendant from  claiming  such  damages,  especial- 
ly where  they  were  not  considered  m  the  settle- 
ment made  between  the  parties. — Ross  v.  Jack- 
son, 166  8.  W.  518. 

IB)  Pleadlnar,    Kvldenee,    Trial,    and    Re- 
view. 

(Ill  (Tez.Cir.App.)  Estoppel  must  be  spe- 
cially pleaded.— Ross  v.  Jackson,  165  S.  W.  613. 

EVICTION. 

See  Landlord  and  Tenant,  §  180. 

EVIDENCE. 

See  Abortion,  $1  9,  11;  Adultery,  f  14;  Appeal 
and  Error,  K  215,  742,  743,  882,  901-979, 
994-1016,  10&()-1052,  1056,  1058,  1060.  1062, 
1175;  Arson,  g  28;  Attorney  and  Client,  i 
126;  Banks  and  Banking,  |  118;  Bigamy; 
BUls  and  Notes,  {{  497-525;  Boundaries,  %% 
36,  37:  Brokers,  11  82,  86;  Burglary,  {  41; 
Cancellation  of  Instruments,  |  45;  Carriers, 
f!{  104.  186,  315,  316,  318,  408:  Continuance 
i  35;  Corporations,  S  254;  Criminal  Law,  u 
304-656,  656,  661-683,   784,  938,  941,   1036, 


1044,  1080,  118T,  lie»,  1170.  1170%,  1202; 
Damages,  |{  70,  173;  Death,  S§  58,  76;  Deeds, 
S  211;  Depositions:  Disorderly  House,  |  17; 
Divorce,  «  124-132,  331;  learns,  |  14;  Eject- 
ment, {  86;  False  Pretenses,  £49:  Forgery,  I 
44;  Fornication;  Fraud,  I  57;  Highways,  f 
184;  Homestead,  f  214;  Homicide,  H  158- 
256;  Husband  and  Wife,  H  232,  313;  Insur- 
ance, ii  111,  &Jt6-665,  817-819;  Intoxicating 
Liquors,  (§108,  232,  236,  238;  Judgment,  {| 
252,  392.  495,  496,  953,  966;  Landlord  and 
Tenant,  §  180;  Larceny,  |  ($8;  Limitation  of 
Actions,  §  107  ;  Logs  and  Logging.  §  2  ;  Master 
and  Servant,  §§  205-278,  330;  Mortgages,  §§ 
3(j-39,  186;  Municipal  Corporations,  §8  513, 
671,  706;  Names,  §  18;  Negligence,  §5  122, 
134;  New  Trial,  §  72;  Novation,  §  12:  I'er- 
jurj-,  §§  32,  33;  Pleading,  §  111;  Principal 
and  Agont,  §$  19,  22;  Property,  §  9;  Uail- 
roads,  §§  9,  346,  348,  441^43;  Rape,  ji§  38- 
52;  Receiving  Stolen  Goods,  §  8;  Reformation 
of  Instruments,  §  45:  Replevin,  §§  70,  71:  Re- 
wards, §  15;  Soles,  §§  52,  359,  479:  Scnools 
and  School  Districts;  Seduction,  (§  42,  46; 
Specific  Performance,  §  121;  Statutes,  §  285; 
Street  Railroads,  S  114:  Taxation,  §  593; 
Telegraphs  and  Telephones,  (  20;  Trespass, 
§§  44,  4(J;  Trial,  §§  139,  141,  194,  217,  237, 
251,  252:  Trover  and  Conversion,  J  40;  Trusts, 
S  44;  Vagrancy,  8  3;  Vendor  and  Purchaser, 
l|  242,  243,  244,  281,  316,  360 ;  Weapons,  { 
17;  Wilts,  Sg  61,  487,  488;  Witnesses. 

Demurrer  to,  see  Trial,  {  156. 

Reception  of,  see  Criminal  Law,  {(  661-683; 
Trial,  II  61-106. 

I.   JimiGIAI.  NOnOE. 

1 5  (Tei.Civ.App.)  Courts  can  take  judicial 
notice  of  the  fact  that  engines  and  cars  ex- 
tend outside  the  rails  upon  which  they  run.— In- 
ternational &  O.  N.  R.  Co.  V.  Walters,  165  S. 
W.  525. 

§  1 1   (Tex.Civ.App.)  The   Court  of  Civil   Ap- 

geals  knows  as  a  matter  of  history  that  the 
ivil  War  actually  closed  in  Texas  in  May, 
1865,  when  the  Confederate  forces  surrendered 
to  the  federal  government. — Fielder  v.  Houston 
OU  Co.  of  Texas,  165  S.  W.  48. 

I  14  (Mo.)  Judicial  notice  was  taken  of  the 
value  of  a  light  to  the  human  eye  in  the  night- 
time, in  running  along  an  unknown  runway. — 
Williams  v.  Kansas  City  Southern  Ry.  Co.,  165 
S.  W.  78a 

I  14  (Mo.App.)  The  court  cannot  take  judicial 
notice  of  the  cause  of  tumors  on  the  human 
body. — Poumeroulie  v.  Postal  Telegraph  &  Ca- 
ble Co..  166  S.  W.  1174. 

S  25  (Mo.)  In  a  tax  suit,  judicial  notice  was 
taken  of  the  fact  that  there  was  in  1900,  and  is 
now,  in  Stoddart  county,  a  town  by  the  name 
of  Bloomfield.— Skillman  v.  Clardy,  166  S.  W. 
1050. 

§31  (Mo.)  The  Supreme  Court  will  take  ju- 
dicial notice  of  the  provisions  of  the  St.  Louis' 
charter. — Jennings  Heights  Land  &  Improve- 
ment Co.  V.  City  of  St  Louis,  165  S.  W.  741. 

§35  (Tex.Civ.App.)  The  courts  do  not  take 
judicial  notice  of  the  laws  of  other  states. — 
Ogg  V.  Ogg,  165  S.  W.  912. 

1 41  (Mo.)  While  the  Supreme  Court  will  ju- 
dicially notice  Rev.  St  1909,  §  4150,  providing 
the  return  terms  of  the  circuit  court  of  St. 
Louis  city,  it  cannot  take  judicial  notice  of 
when  a  term  ends,  unless  the  last  part  of  one 
term  extends  into  the  beginning  of  the  succeed- 
ing term.— State  ex  rel.  Fenn  y.  McQuillin,  165 
S.  W.  718. 

§  43  (Mo.)  The  Supreme  Court  will  take  judi- 
cial notice  of  its  own  records,  to  determine 
whether  the  transcript  required  to  jierfect  an 
appeal  has  been  filed  by  an  appellant. — Mahop- 
oulos  V.  Chicago,  R.  I.  &  P.  Ry.  C!o.,  165  S.  W. 
310. 
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1 80  (Tex.CiT>A.pp.)  In  the  absence  of  anega- 
tions  and  proof  to  the  contrary,  it  will  be  as- 
sumed that  the  laws  of  another  state  are  the 
same  as  the  laws  of  the  forum.— Ogg  v.  Ogg, 
166  S.  W.  912. 

in.   BTTRDEN  OF  PBOOF>, 

1 91  (Mo.App.)  Where  plaintiff,  in  his  peti- 
tion, declared  on  a  loan  to  defendant,  and 
sought  to  recover  because  of  his  failure  to  ob- 
serve the  obligation  to  repay,  and  defendant  an- 
swered by  general  denial,  the  burden  of  proof 
was  upon  plaintiff.— O"  Shea  v.  Lehr,  165  8.  W. 
837. 

1 91  (Mo.App.)  Plaintiff  has  the  burden  of 
showing  himself  entitled  to  relief. — Qninn  v. 
McCaUum,  165  S.  W.  1115, 

{ 9 1  (Tez.Civ.App.)  A  party  alleging  a  fact 
has  the  burden  of  proof. — Texas  Power  &  Light 
Co.  V.  Bird,  165  S.  W.  8. 

i  94  (MoApp.)  Though  the  burden  of  the  evi- 
dence may  shift  from  side  to  side,  the  burden 
of  i>roof  remains  throughout  on  the  party  as- 
serting the  affirmative  of  the  proposition  to  be 
sustained.— O'Shea  t«  Lebr.  165  S.  W.  837. 

IV.  BEZJBTANOT,MATEBXAUTY,Ain> 

COMPETENCT  IN  OENERAIi. 
(A)   F«eta  In  lasne  and  Relevant  to  iBsnea. 

{  99  (Ky.)  It  is  the  duty  of  the  court  to  confine 
the  evidence  to  relevant  matters,  and  it  should 
not,  Bs  a  rale,  admit  evidence  of  collateral  mat- 
ters.—Louisville  Ry.  Co.  V.  Frick,  165  S.  W. 
649. 

(B)  Rea  Geats. 

§  121  (Mo.App.)  Declarations  of  an  agent,  to 
be  admissible  against  the  principal,  must  be 
made  in  doing  an  act  within  the  scope  of  his 
authority ;  that  is,  be  part  of  the  res  gests. — 
Parr  v.  Illinois  Life  Ins.  Co.,  165  S.  W.  1152. 

Declarations  of  an  insurance  agent,  when 
persons  saw  insured  pay  him  money  and  the 
agent  give  him  a  receipt,  a  few  days  before  a 
premium  was  due,  "That  will  carry  your  insur- 
ance now  for  over  a  year,"  are  admissible,  being 
part  of  the  res  gest«e,  and  explanatory  of  the 
act.— Id. 

S  123  (Mo.App.)  Though  insured  paid  the 
premium  in  the  afternoon,  the  declaration  of 
the  insurance  agent  to  insured  a  few  hours 
later,  after  supper,  when  they  were  talking  over 
the  policy,  "This  pays  your  insurance  all  up," 
is  admissible,  as  part  of  the  same  transaction. — 
Parr  v.  Illinois  Life  Ins.  Co.,  165  S.  W.  1152. 

(O   similar  Facta   and   Tranaaetlona. 

1 142  (Tex.  Civ.App.)  In  an  action  by  a  ven- 
dee for  fraud  in  the  sale  of  land,  evidence  for 
plaintiff  that  before  or  at  the  time  of  the  pur- 
chase, plaintiff  negotiated  with  defendant  for 
the  purchase  of  an  additional  40  acres  and  in 
the  original  petition  sued  for  damages  for  de- 
fendanrs  refusal  to  permit  him  to  purchase  the 
additional  land,  but  when  the  water  failed  would 
not  take  it  at  any  price,  was  inadmissible. — 
Zavala  Land  &  Water  Co.  v.  Tolbert,  166  S. 
W.  2a 

(K)  Competenor* 

I  IS5  (Tex.Oiv.App.)  In  an  action  for  injury 
to  realty  by  the  construction  and  operation  of 
railroad  yards,  in  which  a  witness  for  plaintiff 
was  asked  why  the  house  was  vacant,  and  re- 
plied that  he  was  told  that  they  wanted  too 
much  rent  for  it,  defendant's  counsel  could  ask 
whether  the  witness  was  told  why  they  wanted 
too  much  rent  foi*  it. — Houston  Belt  &  Termi- 
nal Ky.  Co.  V.  WUson,  165  S.  W.  560. 

V.  BEST  AITB  SEOOKBART  EVZDENGE. 

f  177  (Tex. Civ.App.)  Testimony  as  to  the  con- 
tents of  certain  letters  and  telegrams  was  ad- 
missible where  they  were  shown  to  be  without 
the  jurisdiction  of  the  court.— Texas,  G.  &  j^. 
Ry.  Co.  V.  BerUn,  165  S.  W.  62. 
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(D)  By  Aseata  or  Other  RepreaentattToa. 

{  244  (Mo.App.)  Declarations  of  an  insaranoe 
agent  that  he  had  collected  a  premium  of  P., 
made  after  he  had  done  so  and  gone  away,  are 
inadmissible,  thongh  made  to  neighbors,  while 
he  was  in  the  same  locality  and  collecting 
premiums  from  others,  for  which  purpose  he 
was  sent  on  the  trip  by  the  insurer.— Parr  t. 
Illinois  Life  Ins.  Co.,  165  S.  W.  1152. 

Declarations  of  an  insurance  agent  after  death 
of  Insured,  In  answer  to  Inquiry  by  relative!, 
that  his  policy  was  In  force  are  lnadmiasibl«b 
^Id. 

(B)   Proof  aad  EWeet. 

(263  (Tex.CiT.App.)  An  admission  by  a  par- 
ty in  an  ex  iNirte  aeiK>sition  is  not  a*  binding 
as  an  admission  in  pleading,  bat  may  be  ex- 
plained by  showing  that  the  witness  was  insane 
when  his  answers  were  taken,  without  raiaing 
the  issae  of  insanity  by  any  oleading,  or  firat 
moving  to  suppress  the  deposition,  etc.— Kellner 
V.  Handle,  166  8.  W.  609. 

IX.  HEARSAY. 

1 3 14  (Tex.Civ.App.)  Byldence  of  an  agent  of 
a  terminal  carrier  that  he  delivered  the  goods 
not  lost  to  plaintiff,  and  located  the  loss  on  the 
line  of  another  railroad,  was  not  hearsay. — St. 
Louis,  B.  &  M.  Ry.  Co.  v.  Gould,  165  8.  W.  13. 

{  31 4  (Tex.Civ.App.)  Evidence  as  to  negotia- 
tions between  broker  and  purchaser  and  lessee 
held  admissible,  over  the  objection  that  it  was 
hearsay,  to  show  that  the  broker  was  the  pro- 
curing cause.— Saunders  v.  Thut,  166  8.  W.  533. 

^317  (Ey.)  In  an  action  for  money  deposited 
with  defendant  for  safe-keeping,  where  it  became 
material  whether  defendant  attempted  to  keep 
plaintiff  in  her  rooming  house,  evidence  of  a 
conversation  between  a  police  officer  and  one 
whom  she  sent  to  ascertain  how  to  get  rid  of 
plaintiff  held  inadmissible  as  hearsa^.^— Scully 
V.  McDonald,  165  8.  W.  674. 

J  317  (Tex.Clv.App.)  Where  there  was  no  evi- 
dence that  defendants,  who  pnrcfaased  land  in 
which  plaintiff  bad  an  equitable  interest,  were 
parties  to  a  scheme  to  defraud  her,  evidence  of 
communications  between  the  holder  of  the  legal 
title  and  his  agent,  showing  a  fraudulent  scheme, 
was  inadmissible  as  arainst  defendants. — Mea- 
dor  Bros.  ▼.  Hines,  ITO  8.  W.  915. 

X.  DOGUBCEirTABT  EVIDEKOB. 
(C]   Private  'Wrltlmsa  and  Pvblleatloaa. 

§353  (Tex.OiT.App.)  A  statement  in  a  deed, 
sacb  as  that  the  grantor  was  a  married  woman, 
held  admissible  for  the  purpose  of  identification, 
and  to  establish  relationship,  pedigree,  etc. — 
HUl  &  Jahns  v.  Lofton,  165  8.  W.  67. 

(D)  Prodaotloa,  AathentleatloB,   mmii   Bf- 
fect. 

1 366  (Tex.CiT.App.)  Under  Saylea'  Ann.  Cir. 
St  1897,  art.  2312,  requiring  an  affidavit  at  ft 
predicate  to  the  introduction  of  a  certified  copy 
of  a  recorded  instrnment  to  be  filed  with  the 
papers  of  the  case,  evidence  of  a  witness  on  a 
stand  to  inability  to  produce  the  original  deed 
held  equivalent  to  the  statutory  affidavit,  and 
to  authorize  the  introduction  of  a  certified  copy. 
—Hill  &  Jahns  v.  Lofton,  165  8.  W.  67. 

1 383  (Tex.Civ.App.)  A  verified  petition  for 
probate  reciting  that  testatrix  was  the  widow 
of  R.  S.,  together  with  a  former  deed  to  her 
reciting  that  she  was  then  the  wife  of  R.  8.. 
held  sufficient  to  show  that  the  husband  had 
predeceased  her.- Hill  &  Jahna  t.  Lofton,  165 
8.  W.  67. 

3EI.   PAROX.    OR    EXTBXKSIO    EVI- 
DEHOE  AFFEOTINO  WUITIHOS. 

(A)   ContradlctluK.  VarylnK,  or  Adding  to 
Terms   of   iVrltten   Intftrnment. 

§  400  (Mo.App.)  Where  a  sale  is  made  on  ft 
written    contract   contftining   ft    guaranty,    or 
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where  the  tema  of  the  goaranty  aie,  by  ooosent 
of  both  parties,  reduced  to  writing,  and  a  sale 
is  made  on  such  guaranty,  parol  evidence  con- 
tradicting or  varying  the  guaranty  is  inadmis- 
sible.—Burns  V.  Limerick,  166  S.  W.  1166. 

§416  (Ark.)  Parol  evidence  tending  to  show 
that  an  agreement  appended  to  a  contract  of 
■ale,  wherM>y  a  seller  of  a  business  agreed  not 
to  again  engage  in  business,  was  not  executed 
at  the  same  time,  and  as  a  part  of  the  contract 
of  sale  did  not  tend  to  vary  or  contradict  the 
written  instrument— Kimbro  v.  Wells,  165  S. 
W.  645. 

§  423  (Ark.)  Where  the  owner  of  land  which 
was  subject  to  lease  sold  it  under  an  agreement 
for  the  buyer  to  assume  the  lease,  and  for  him 
to  assign  the  rent  notes,  the  owner,  who  indorsed 
the  notes  in  blank,  may,  by  parol  evidence,  show 
that  he  did  not  guarantee  payment. — Mott  v. 
Causey,  165  S.  W.  636. 

§427  (Mo.App.)  Where  a  stock  breeder  is- 
sued a  catalogue  announcing  a  public  sale  of 
jacks,  which  were  described  therein  and  war- 
ranted, and  the  auctioneer,  in  putting  up  a 
jack,  read  the  description  and  stated  that  be 
was  a  good  performer  and  sure  breeder,  evidence 
that  the  owner,  the  day  before  the  sale,  had  in- 
formed the  buyer  that  the  jack  was  a  good 
performer  was  not  inadmissible,  as  varying  the 
warranty.— Bums  v.  Limerick,  165  S.  Yf-  1166. 

(B)  iBTalldatlnar  IVrltten  Inatrnment. 

1 43 1  (Ark.)  The  rule  excluding  parol  evi- 
dence to  contradict  a  writing  is  not  infringed  by 
admitting  parol  evidence  that  insured  did  not 
accept  the  policies.— Gray  t.  Blackwood,  165  S. 
W.  958. 

(C)  Separate   or    tiubscanent    Oral   Agree- 

ment. 

i  442  (Ark.)  An  order  for  the  purchase  of 
goods,  which  provided  that  the  amount  of  goods 
shipped  should  be  $1,000,  and  "the  amount  of 
free  goods  shipped  to  pay  freight  $270,"  and 
that  verbal  agreements  affecting  the  payment 
of  the  bill  should  not  be  allowed,  was  com- 
plete and  could  not  be  varied  by  parol  evidence 
that  the  seller's  salesman  agreed  to  return  and 
work  np  the  trade,  etc.— Capitol  Food  Co.  v. 
Mode  &  Clayton.  165  S.  W.  637. 

(D)  Conatraetloa   or  AppUoatlon   of  Idui- 

irnaare  of  'Written  Instrnment. 

J  448  (Mo.App.)  A  written  contract  must  be 
complete  on  its  face,  free  of  ambiguity,  and  not 
contradictory  of  itself,  to  make  inadmissible 
parol  evidence  of  a  term  of  the  contract.— Pitts- 
burgh Steel  Co.  V.  Cottengin,  165  S.  W.  391. 

{ 450  (Mo.App.)  The  written  order  for  goods 
to  be  shipped  by  plaintiff  from  Pittsburgh  to 
Niangua,  with  the  abbreviation  "f.  o.  b."  ap- 
pearing in  several  places  in  the  order  blank, 
generally  in  connection  with  classes  of  goods  not 
contained  in  the  particular  sale,  and  with  no 
place^  named,  but  ''Pbg."  written  after  such  let- 
ters in  the  case  of  one  item  ordered,  the  whole 
"f.  o.  b.  Niangua"  is  so  ambiguous  as  to  admit 
of  oral  evidence  of  the  circumstances  of  the 
contract,  and  showing  the  true  meaning  of  the 
same. — Pittsburgh  Steel  Co.  v.  Cottengin,  165 
S.  W.  391. 

i  4S2  (Tex.Ciy.App.)  Even  though  there  is  no 
apparent  ambiguity  upon  the  face  of  a  grant, 
parol  evidence  is  admissible  to  locate  the  calls 
upon  the  land,  and  to  show  whether  they  in- 
clude the  land  in  controversy.— Roberts  v.  Hart, 
165  S.  W.  473. 

Where  all  the  calls  of  a  description  lead  to 
the  same  result,  there  is  no  ambistuity,  but,  if 
the  calls'  lead  to  different  results,  there  is  a  lat- 
ent ambiguity,  which  requires  the  following  of 
some  calls  and  the  rejection  of  others.'— Id. 

§  460  (Ark.)  Where  the  description  of  a  lot  in 
tax  sale  proceedings  is  incorrect  and  mislead- 
ing, so  that  evidence  cannot  make  it  fit  the  lot. 


the  rule  that  evidence  allnnde  may  be  consider- 
ed in  locating  the  description  to  a  particular  lot 
does  not  apply.— BosweU  v.  Jordan,  166  8.  W. 
295. 

J  461  (Tei.Civ.App.)  Where  a  contract  for  the 
e  of  land  obligated  the  vendor  to  bore  a  well, 
guaranteeing  water,  parol  evidence  of  the  situ- 
ation of  the  parties  was  admissible  on  the  issue 
whether  it  was  intended  that  the  vendor  should 
guarantee  sufficient  water  to  irrigate  the  land 
sold.— Zavala  Land  Sc  Water  Co.  v.  Tolbert,  166 
S.  W.  2& 

Xn.   OPIiaON   BVIOXINOE. 

(A)  Conelnslonk  and  Opinions  of  'Wltneas- 
ea  In  General. 

J  47 1  (Mo.)  Testimony  that  engines  were  in 
"good  condition,"  "first-class  condition,"  and 
"tirst-cl^ss  order"  when  delivered  held  to  state 
conclusions. — Southern  Iron  &  Equipment  Co. 
T.  Smith,  166  S.  W.  804. 

f  472  (Tez.Civ.App.)  Evidence  was  not  ad- 
missible, in  garnishment  proceedings,  that  the 
garnishee  did  not  have  actual  possession  of  the 
live  stock  garnished  where  that  was  the  prin- 
cipal issue.— McOlung  v.  Watson,  166  S.  W. 
532. 

A  party  cannot  testify  that  he  owned  certain 
property  where  the  ownership  of  the  property 
18  in  issue. — Id. 

(B)  Sabjeota  of  Expert  TcatlntonT. 

§  506  (Mo.)  A  question  to  an  expert  whether 
the  injuries  described  "might,  could,  or  would" 
have  resulted  in  the  paralyzed  condition  of  the 
person  injured  was  not  objectionable,  as  invad- 
ing the  province  of  the  jui?  for  including  the 
word  "would."— Taylor  v.  Metropolitan  St.  Ry. 
Co.,  165  S.  W.  327. 

i  508  (Mo.App.)  The  test  whether  a  question 
is  the  subject  of  expert  testimony  is  not  the 
technical  nature  of  the  subject-matter,  but 
whether  the  witness'  skill  and  ex]perience,  wheth- 
er technical  or  common,  will  aid  the  jury  in 
determining^  the  question.— City  of  Aurora  v. 
Firemen's  Fund  Ins.  Co.,  165  S.  W.  36T. 

i5l3  (Mo.App.)  Whether  it  would  be  safe  to 
build  onto  the  walls  left  standing  after  a  fire 
was  a  question  for  expert  testimony,  in  an  ac- 
tion on  a  fire  policy.--City  of  Aurora  v.  Fire- 
men's Fund  Ins.  Co.,  165  S.  W.  357. 

(C)  Competency  of  Kzpertii. 

8  536  (Mo.App.)  A  witness,  who  was  a  prac- 
tical mason  of  20  years'  experience,  and  had 
built  brick  walls,  and  had  examined  the  brick 
building  in  question  after  it  was  burned,  held 
qualified  to  testify  as  an  expert  as  to  the 
strength  of  the  walls  after  the  fire.— City  of 
Aurora  v.  Firemen's  Fund  Ins.  Co.,  165  S.  W. 
357.' 

§539  (Tex.Civ.App.)  In  an  action  for  the 
death  of  a  servant,  killed  by  an  explosion  of  a 
"T"  joint  in  a  steam  pipe,  a  witness  who  was 
not  an  expert  as  to  the  tensile  strength  of  iron 
was  competent  to  testify,  from  his  observation 
and  experience  with  such  joints,  as  to  the  com- 
parative safety  of  one  fastened  with  bolts  and 
one  screwed  into  the  main  pipe. — ^Texas  Power 
&  Light  Co.  V.  Bird,  165  S.  W.  8. 

(D)  Bzamlnatlon  of  Bzperta. 

( 552  (Mo.App.)  If  expert  witnesses  have 
made  personal  observations  as  to  the  subject- 
matter  of  the  question,  it  is  not  necessary  to 
present  the  facts  hypothetieally. — City  of  Au- 
rora V.  Firemen's  Fund  Ins.  Co.,  165  S.  W.  357. 

8  553  (Ark.)  Hypothetical  questions  as  to  the 
extent  of  plaintiff's  injury,  predicated  on  the 
facts  disclosed  by  the  testimony,  and  seeking 
a  discovery  only  of  damages  that  in  all  proba- 
bility or  with  reasonable  certainty  would  re- 
sult from  the  injury,  were  proper.— Ferguson  & 
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Wheeler  Land,  Iiumber  &  Handle  Co.  t.  Good, 

165  S.  W.  62& 

S  553  CMo.App.)  The  omission  from  a  hnio- 
tbetical  question  to  an  expert  as  to  the  dis- 
tance within  which  a  street  car  could  be  stop- 
ped, of  the  conditions  of  the  car,  such  as  its 
length,  size,  or  weight,  the  kind  of  motors  used, 
the  breaking  appliances,  the  nature  of  its  load, 
and  its  general  condition,  was  reversible  error. 
— Quinlej  v.  Springfield  Traction  Co.,  165  S. 
W.  346. 

(F)   Kflect  of  Opinion  Brldence. 

i  570  (Mo.App.)  The  jury  is  not  bound  by  the 
testimony  of  experts  but  may  accept  or  reject  it 
according  to  the  dictates  of  reason. — Poum- 
eroulie  v.  Postal  Telegraph  &  Cable  Co.,  166  S. 
W.  1174.  ' 

XIV.   WEIGHT  Am)  STTFFICIENOY. 

S586  (Mo.App.)  Evidence  by  witnesses,  who 
were  not  shown  to  be  capable  of  hearing  or  to 
have  had  their  attention  upon  the  matter,  that 
they  did  not  hear  a  signal  by  a  street  car  was 
not  contradictory  of  positive  testimony  of  dis- 
interested witnesses  that  they  heard  the  gong 
and  were  thereby  caused  to  look  up,  and  saw 
plaintiCF  on  the  track.— Quinley  v.  Springfield 
Traction  Co.,  166  S.  W.  346. 

§  588  (Mo.App.)  In  an  action  upon  a  mutual 
benefit  insurance  certificate,  held  that  the  jury 
had  a  right  to  reject  the  oral  testimony  of  the 
secretary  of  the  local  lodge  that  he  had  notified 
the  insured  in  writing  that  the  lodge  would  no 
longer  pay  his  dues  as  it  had  been  doing,  and 
that  the  member  replied  that  be  would  drop 
the  insurance. — Hotchkiss  v.  Supreme  Lodge  K. 
P.,  165  S.  W.  1120. 

f  589  (Tex.Civ.App.)  The  testimony  of  a  par- 
ty to  an  action  is  not  binding  on  the  jury, 
where  there  are  circumstances  contradicting  tlit* 
testimony.— Groves  v.  Whittenberg,  165  S.  W. 
889. 

EXAMINATION. 

See  Witnesses,  S|  255-307. 

EXCEPTIONS. 

d  Error,  §§  2 
ing,  f  228;  Trial,  |  103. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  ill  523.  548-553.  692, 
699;  Criminal  Law,  |i  1090-1093,  1111,  1122, 
1133. 

H.  SETTI.EMENT.   SIONINO,  AHD 
FII,INO. 

{38  (Mo.)  That  a  trial  was  concluded  .at  a 
term  after  that  at  which  it  was  begun  does  not 
deprive  a  party  of  his  right  to  appeal  under  Rev. 
St  1909,  I  2029,  authorizing  the  trial  court  to 
grant  time  for  preparing  and  filing  exceptions, 
which  modifies  Rev.  St.  1909,  i  2028,  which 
fixes  the  time  for  filing  exceptions,  so  as  to 
warrant  the  filing  of  a  term  bill  of  exceptions 
after  the  term,  if  time  be  granted  therefor  by 
the  court.— State  ex  rel.  Lamport  v.  Robinson, 

166  8.  W.  997. 

EXCESSIVE  DAMAGES. 

See  Damages,  {{  132,  1S9. 

EXECUTION. 

See  Corporations,  |  256;  Ezemptioiui;  Wills,  { 

VII.  SAUB. 

<A)  Manner,   Condnet,  Talldlty*  and   Con- 

llrmlnK  or  Vatuittnar* 

§  256  (Mo.)  A  bill  to  set  aside  a  sheriff's  sale 
of  certain  property  claimed  by  complainants  as 
their  homestead  held  not  objectionable  on  the 


See  Anpea)  and  Error,  §§  230,  262,  263 ;  Plead- 

•  g,  f  r^""  ~ - 


ground  that  complainants  had  a  remedy  at  law 
by  defense  to  defendant's  action  in  ejectment.— 
Pocoke  V.  Peterson,  165  S.  W.  1017. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Husband  and 
Wife,  i  11;  Taxation,  {|  40,  99;  Truste,  i 
84;  Wills. 

II.   APPOINTMENT.    QITAUX'IOATION, 
AND   TENURE. 

J  17  (Ky.)  Under  Ky.  St.  |  3896,  and  section 
3897,  where  intestate  leaves  no  next  of  kin  en- 
titled to  administer,  the  court  may  at  any  time 
after  his  death  grant  letters  to  any  suitable 
person,  though  he  be  not  a  creditor. — Thompson 
V.  Archie's  Adm'r,  165  S.  W.  977. 

Unless  relatives  of  intestate  or  persona  next 
entitled  to  distribution  apply  for  appointment 
as  administrator,  pursuant  to  Ky.  St.  §  3896. 
the  person  appointed,  as  well  as  the  time  of 
appointment,  is  left  to  the  court's  discretion, 
under  section  3897,  providing  that,  if  the  per- 
sons designated  in  the  previous  section  do  not 
apply  for  administration  at  the  second  county 
court  from  intestate's  death,  the  court  may 
grant  administration  to  a  creditor  or  other  per- 
son in  its  discretion. — Id. 

§  32  (Ky.)  If  the  court  appoints  a  stranger  or 
creditor  of  intestate  administrator,  before  the 
second  county  court,  after  intestate's  death,  pur^ 
suant  to  Ky.  St.  §  3897,  and  thereafter,  but  be- 
fore the  second  term  after  intestate's  death,  one 
entitled  to  administer,  under  section  3896,  giving 
preference  to  intestate's  relatives,  applies  for 
appointment,  the  court  should  set  aside  the 
order  granting  administration,  and  appoint  the 
person  entitled.— Thompson  v.  Archied  Adm'r, 
165  S.  W.  977. 

IV.  OOIXEGTION  AND  MANAGEMENT 

OF   ESTATE. 

(A)  In   General. 

$  IIS  (Ark.)  Mortgagee  under  deed  of  trust, 
who  became  mortgagor's  administrator  with  the 
will  annexed,  held  to  have  the  right  to  have 
the  mortgaged  lands  sold  under  the  deed  of 
trust,  but  not  to  become  the  purchaser. — King  v. 
Turner,  165  S.  W.  949. 

Purchase  by  mortgagee,  who  was  also  mort- 
gagor's administrator  with  the  will  annexed, 
held  not  invalid,  where  the  devisee  without  any 
fraud  or  undue  influence  being  practiced,  asked 
him  to  buy  the  land,  stating  that  she  thought 
she  could  redeem  it  later. — Id. 

Administrator's  statement  to  devisee,  who  ask- 
ed him  to  purchase  land  at  foreclosure  sale,  that 
she  would  have  two  years  in  which  to  redeem, 
made  in  ignorance  of  the  statutory  i>eriod  of 
redemption,  and  not  to  deceive,  held  not  to  in- 
validate his  purchase. — Id. 

(B)  Real  Property  and  Interests  Therein. 

i  130  (Mo.)  An  administratrix,  not  being  the 
proper  party  to  prosecute  ejectment,  could  not 
maintain  an  appeal  in  an  action  originally  in- 
stituted by  intestate.— Whitworth  y.  Barnes,  165 
S.  W.  992. 

EXEMPLARY  DAMAGES.    ' 

See  Damages,  |  91. 

EXEMPTIONS. 

See  Homestead;  Taxation,  i§  204,  876b 

I.   NATXTRE  AND  EXTENT. 

(A)  Katnre,    Creation,    Dnratlon,    and    ■!• 
tect  In    General. 

§  4  (Tenn.)  The  exemption  laws,  both  as  to 
personalty  and  realty,  are  exclusively  for  the 
benefit  of  citizens  of  the  state  having  a  domi- 
cile therein.— Keelin  t.  Graves,  166  &  W.  232. 
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(B)  Persona  Bntltled. 

( 29  (Tenn.)  The  exempt  property  of  one 
whose  domicile  is  in  Tennessee,  though  he  may 
be  personally  absent  from  the  state  for  a  con- 
siderable time  on  business,  is  free  from  attach- 
ment or  execution  for  debt,  even  though  he  be 
absent  long  enough  to  authorize  an  attachment 
in  lien  of  personal  service  as  to  other  kinds  of 
property.— Keelin  y.  Graves,  165  8.  W.  232. 

EXHIBITS. 

See  Pleading,  U  807,  812. 

EXPERT  TESTIMONY. 

See  E>vidence,  SS  506-670. 

EXPLOSIVES. 

See  Appeal  and  Brror,  S  1051 ;  Ccirriera,  U  806. 
316,  318. 

EXPROPRIATION. 

See  Eminent  Domain. 


FACTORS. 


See  Brokers. 


FALSE  PRETENSES. 

See  Criminal  Law,  S  354. 

{  12  (Tenn.)  The  possesBion,  by  persons  as- 
suming without  authority  to  be  a  bank,  of  mon- 
ey left  with  them  by  depositors,  would  give  them 
such  a  title  as  would  support  a  prosecution  for 
obtaining  money  by  false  pretenses  in  fraudu- 
lently obtaining  the  money  by  misrepresentation. 
—Bond  V.  State,  165  S.  W.  229. 

§  26  (Ky.)  An  indictment  for  obtaining  money 
or  property  by  false  pretenses,  contrary  to  Ky. 
St.,  §  1208,  is  sufficient  if  it  alleges  facts  con- 
st! tnting  the  offense  with  such  certainty  as  to 
enable  accused  to  know  the  nature  of  the  offense 
charged  and  negative  the  matter  as  to  which 
the  false  statement  was  made. — Commonwealth 
V.  Lacey,  165  S.  W.  971. 

f  34  (Ky.)  An  indictment  under  Ky.  St.  { 
1^8,  which  alleged  that  accused,  by  falsely  rep- 
resenting himself  to  be  an  insurance  company  s 
agentj  authorized  to  sell  its  stock,  procured, 
with  intent  to  commit  fraud,  another  s  signature 
to  a  note,  hiUd  sufficient^3ommonwealth  ▼. 
Lacey,  165  S.  W.  971. 

1 49  (Ky.)  In  a  prosecution  for  obtaining  the 
execution  of  a  note  by  falsely  and  fraudulently 
representing  that  accused  was  the  agent  of  the 
insurance  company  evidence  held  not  to  show 
that  he  was  not  an  agent  of  the  company  and 
authorized  to  sell  its  stock  as  represented. — Com- 
monwealth V.  Lacey,  165  S.  W.  071. 

(49  (Tenn.)  In  a  prosecution  for  obtaining 
money  ftom  a  national  bank  by  false  pretenses, 
evidence  held  to  sustain  a  finding  that  the  bank 
was  at  least  a  de  facto  corporation. — Bond  v. 
State,  165  S.  W.  229. 

It  is  sufficient  to  sustain  a  conviction  for  ob- 
taining money  by  false  pretenses  from  a  corpo- 
ration that  the  proof  showed  a  de  facto  corpora- 
tion.—Id. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,   gS  8,   27:   Death,   H   31.  99; 
Master  and  Servant,  |  284. 

FEES. 

See  Taxation,  §  668;  Witnesses,  §  26. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  ({  177-190,  287. 

FENCES. 

See  Appeal  and  Error,  g  1046;  Municipal  Got- 
porations,  §  697;  Trespass,  g§  44,  46. 

{ 9  JTex.Civ.App.)  Where  owners  agreed  to 
the  division  of  a  partition  fence  as  suggested 
by  three  of  their  neighbors,  they  thereby  con- 
tracted for  a  partition  fence,  and  one  owner 
failing  to  maintain  the  part  allotted  to  him, 
thereby  permitting  his  cattle  to  trespass  on  the 
land  of  the  other  owner,  was  liable  for  the  d<un- 
ages  sustained.- Adair  v.  Stallings,  165  S.  W. 
140. 

FILING. 

See  Appeal  and  Error,  i  1039;  Chattel  Mort- 
gages, I  92. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  |  82. 

FINDINGS. 

See  Appeal  and  Error,  |{  094-1015;  Trial,  H 
388-396. 

FIRES. 

See  Arson;  Damages,  i  112;  Railroads,  |  282. 

FOOD. 

I  14  (Mo.App.)  A  clerk  of  a  dealer,)  who  mere- 
ly receives  an  order,  and,  on  it  being  accepted 
by  his  employer,  selects  and  ships  out  the  goods, 
is  not  within  Rev.  St  1909,  §  6605,  declaring 
guilty  of  misdemeanor  "any  person,  firm,  as- 
sociation, or  corporation  •  •  •  who  •  •  • 
shall  sell"  adulterated  food.— State  t.  McCor- 
mick,  166  S.  W.  815. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  {'291. 

I.   Cnril.  LIABIUTT. 

§  2 1  (Ky.)  Dismissal  of  traverse  in  forcible 
detainer  proceeding  on  showing  that  plaintiffs, 
while  the  proceeding  was  pending,  bad  been 
placed  in  possession  under  a  writ  of  possession 
in  another  suit  held  erroneous ;  it  not  appear- 
ing that  the  issue  was  determined  in  the  other 
smt,  and  the  traverser  being  entitled  to  a  trial 
to  relieve  him  of  the  obligation  of  the  traverse 
bond  if  found  not  guilty. — Buckner  t.  Kelly, 
166  S.  W.  419. 

FORECLOSURE 

See  Mechanics'  Liens,  it  277,  298;  Mortgages, 
g|  188,  497,  618. 

FORFEITURES. 

See  Bail,  |g  77,  82,  85,  88,  90,  94;  Insurance, 
K^  31(K  888,  646;  Landlord  and  Tenant,  §{ 

FORGERY. 

144  (Tex.Cr.App.)  Evidence,  In  connection 
with  a  plea  of  guilty,  held  to  tinstain  a  convic- 
tion for  forgery  with  the  imposition  of  the  low- 
est authorized  penalty. — Weatherford  v.  State 
166  S.  W.  58L 

FORMER  JEOPARDY. 

See  Criminal  Law,  K  162-200;  Perjury,  i  15. 
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FORNICATION. 

See  Criminal  Law,  H  450,  507. 

J  9  (Tex.Cr.Anp.)  Evidence,  on  ft  trial  for 
fornication,  held  insufficient  to  sustain  a  verdict 
of  guilty.— Koger  v.  State.  165  S.  W.  577. 

FRATERNAL  INSURANCE. 

See  Insurance,  {|  687-819. 

FRAUD. 

See  Appeal  and  Error,  {{  719,  1050;  Bills  and 
Kotes,  H  103,  354;  Cancellation  of  Instru- 
ments, J  45;  Evidence,  fi  142,  317;  Fraudu- 
lent Conveyances;  Guardian  and  Ward,  f$ 
54,  131;  Insurance,  §§  723,  819;  Judgment, 
H  251,  394,  747;  Payment,  fi  87;  Pleading,  « 
111;  Reformation  of  Instruments,  |  25;  Trial, 
U  191,  330;  Vendor  and  Purchaser,  |  350; 
Venne,  S  32. 

X.  DECEPTION   OONSTrrUTIIlO 

FaATTP.  AKP  IiIABIUTT 

THEREFOR. 

1 20  (Tei.Civ.App.)  Where  defendant's  agents, 
thongh  representing  that  sufficient  water  for 
irrigation  could  be  obtained  from  wells  on  the 
land,  refused  to  place  a  written  guaranty  there- 
of in  the  contract,  and  plaintiff,  before  making 
the  contract,  investigated  the  water  situation 
on  other  lands  in  the  vicinity,  defendant's  fail- 
ure to  produce  a  well  furnishing  sufficient  water 
for  irrigation  was  not  actionable  fraud. — Za- 
vala Land  &  Water  Co.  v.  Tolbert,  165  S.  W. 
28. 

$22  (Tex.Civ.App.)  One  who  undertakes  to 
discover  the  truth  of  representations  made  to 
him  is  charged  with  the  knowledge  of  everything 
which  a  proper  investigation  would  disclose,  and 
would  not  be  justified  in  acting  upon  fraudulent 
representations  merely  because  they  were  made 
to  him.— Newman  v.  Lyman,  165  S.  W.  136. 

$28  (Tex.Civ.App.)  If  the  seller  of  oats  rep- 
resented that  they  were  of  a  certain  kind,  and 
knowingly  delivered  a  wholly  different  variety, 
with  the  intention  that  the  purchaser  should 
receive  them  for  the  kind  agreed  to  be  delivered, 
the  seller  was  guilty  of  actionable  fraud,  which 
would  support  an  action  in  the  nature  of  deceit 
by  the  purchaser. — Handy  v.  Roberts,  165  S.  W. 
"t7. 


3' 


H.  ACTIONS. 


(C)  BTldence. 

$57  (Tex.Civ.App.)  In  an  action  for  fraud 
in  the  sale  of  certain  land,  testimony  of  one  of 
plaintiff's  witnesses  on  cross-examination  that 
witness  had  sold  a  40-acre  tract  similar  to 
plaintiff's,  and  situated  near  it  for  $100  an 
acre  should  have  been  permitted  on  the  question 
of  damages.— Zavala  Land  &  Water  Co.  v,  Tol- 
bert, 165  S.  W.  28. 

(D)  Damac*'. 

$59  (Tex.Civ.App.)  The  damages  recoverable 
in  an  action  of  deceit  are  such  as  would  result 
from  the  fraudulent  act  within  the  contempla- 
tion of  the  parties,  and  did  proximately  result 
therefrom.- Handy  v.  Roberts,  105  S.  W.  37. 

Where  one  suing  for  damages  from  fraud  in 
agreeing  to  sell  a  certain  quality  of  seed  oats 
and  delivering  a  wholly  different  kind  only 
owned  two-thirds  of  the  oat  crop,  it  was  error 
to  poimit  him  to  recover  the  value  of  the  loss 
of  the  whole  crop.— Id. 

FRAUDS,  STATUTE  OF. 

IV.  REPRESENTATIONS. 

$38  (Tex.Oiv.App.)  Kev.  St.  Mo.  1909,  $ 
2785,  prohibiting  an  action  for  represvutations 
concerning  the  credit,  etc.,  of  any  other  person. 


unless  such  representations  be  in  writing,  would 
not  apply  to  fraudulent  representations  by  de- 
fendant as  to  the  solvency,  etc.,  of  a  corpora- 
tion made  in  order  to  sell  to  plaintiff  stock  of 
the  corporation  owned  by  defendant— :Newman 
V.  Lyman,  165  S.  W.  136. 

V.  AGREEMENTS    NOT   TO    BE   PER. 
FORMED   VtriTHIN   ONE   TEAR. 

1 49  (Tex.Civ.App.)  A  verbal  contract  for  ttR 
sale  of  growing  timber  which  allowed  the  buy- 
ers four  years  within  which  to  remove  the  tim- 
ber is  not  void,  under  the  statute  of  frauds  (Hev. 
Civ.  St.  1911,  art.  8965,  subd.  4),  as  an  agree- 
ment not  to  be  performed  within  a  year. — Groce 
V.  West  Lumber  Co.,  165  S.  W.  519. 

1 50  (Tex.Civ.App.)  A  i>arol  contract  which 
does  not  provide  that  it  is  not  to  be  performed 
within  a  year,  and  which  may  be  performed  on 
some  contingency  within  a  year,  is  not  within 
the  statute  of  frauds.- Adair  v.  Stallings,  165 
S.  W.  140. 

S  53  (Mo.App.)  A  verbal  renting  for  a  year,  to 
commence  at  a  future  date,  is  invalid,  under 
Rev.  St.  1009,  $  2783,  as  a  contract  not  to  be 
performed  within  a  year.— Shacklett  y.  Cum- 
mins, 165  S.  W.  1145. 

VT.   REAL  PROPERTY  AND  ESTATES 
AND   INTERESTS    THEREIN. 

$72  (Tex.Civ.App.)  Growing  trees  are  a  part 
of  the  realty,  and  a  verbal  sole  thereof  wnich 
does  not  contemplate  their  immediate  separation 
from  the  soil  is  within  the  statute  of  frauds 
(Rev.  Civ.  St.  1911,  art  3965,  subd.  4).— Groce 
V.  West  Lumber  Co.,  165  8.  W.  519. 

S  74  (Mo.App.)  Agreement  by  grantor,  con- 
temporaneous with  conveyance,  to  procure  con- 
sent of  insurer  to  assignment  ot  policy  on  build- 
ing held  not  within  the  statute  of  frauds. — Mat- 
thews V.  McGuffin,  186  S.  W.  874. 

VIH.   REQIIISITES  AND  SUFFICIENCT 
OF  WRITING. 

sue  (Mo.App.)  Rev.  St  1909,  $  2783,  requir- 
ing a  contract  for  sale  of  land  by  agent,  to  be 
authorized  in  writing,  to  be  binding  on  the  prin- 
cipal, does  not  apply  to  sales  ordered  by  the 
court,  and  so  in  case  of  partition  sale  under 
section  2593,  does  not  affect  the  right  of  action 
given  by  section  2223  to  recover  of  the  pur- 
chaser, refusing  to  pay  his  bid,  the  loss  on  a  re- 
sale.—Hall  V.  Giesing,  165  S.  W.  1181. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

$  123  (Mo.App.)  It  is  not  a  putting  of  the  ten- 
ant in  possession,  under  a  verbal  letting,  on 
shares,  for  a  year,  not  to  commence  till  a  day 
in  the  future,  invalid  under  Rev.  St.  1909,  $ 
2783,  with  the  result  of  making  him  a  tenant 
from  year  to  year,  that  he,  then  being  in  posses- 
sion under  a  lease  extending  to  the  commence- 
ment of  the  vear,  pursuant  to  part  of  the  oral 
agreement,  plows  before  the  commencement  of 
the  year  part  of  the  land.— Shacklett  v.  Cum- 
mins. 165  S.  W.  1145. 

S  129  (Mo.App.)  It  does  not  aid  a  verbal  let- 
ting for  a  year,  to  commence  at  a  day  in  the  fu- 
ture, invalid  under  Rev.  St  1909,  $  2783,  that 
the  tenant  then  in  possession  under  a  lease  ex- 
tending to  the  time  such  year  commenced  plow- 
ed part  of  the  land,  pursuant  to  part  of  such 
oral  agreement,  before  the  year  commenced. — 
Shacklett  v.  Cummins,  165  S.  W.  1145. 

8  143  (Ky.)  Where  defendant  purchased 
scales  with  knowledge  that  plaintiff  had  the 
right  to  use  the  scales  free,  plaintiff's  right  was 
not  affected  by  the  fact  that  defendant  purchas- 
ed the  scales  by  a  verbal  contract,  so  that  de- 
fendant cannot  defeat  plaintiff's  action  to  en- 
force his  right  to  use  the  scales  because  defend- 
ant's contract  was  unenforceable  under  the  stat- 
ute of  frauds.— Elder  t.  Offutt.  165  S.  W.  424. 
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FRAUDULENT  CONVEYANCES. 

I.  TRAJrsrEBS  Ain>  traksaotions 
nrvAXJD. 

(A)  6ronmdB  of  Invalldltr  In  Genera,!. 

I  1 1  (Mo.)  A  deed  by  complainant  to  a  daugh- 
ter to  enable  the  latter  to  mortgage  the  property 
to  raise  money  to  pay  debts  for  which  complain- 
ant was  surety  held  not  fraudulent  as  to  the 
creditors  to  whom  she  was  surety. — Wilson  v. 
Wilson,  166  S.  W.  999. 

(C)   Property  and  RlKhta  Tranaferred. 

1 52  (Mo.)  Where  a  homestead  was  properly 
acquired  by  a  hnsband,  his  subsequent  purchase 
thereof  for  his  wife  on  foreclosure  of  a  deed  of 
trust,  he  contributing  a  portion  of  the  price,  was 
not  fraudulent  as  to  his  creditors.— Pocoke  v. 
Peterson,  165  S.  W.  1017. 

HI.  BEBtEPIES   or  0BEDITOB8  AND 

PITRCHASEBS. 
(J)  Jndarmeat   or  Decree   and   EKeontlon. 

(315  (Mo.)  A  judgment  setting  aside  as  to 
diditors,  a  conveyance  by  husband  and  wife 
to  a  trustee  for  the  wife's  use  for  life  with 
remainder  to  children,  under  which  part  of 
the  land  was  sold,  held  not  to  affect  the  convey- 
ance as  between  the  parties. — Haoser  ▼.  Hur- 
ray, 166  S.  W.  876. 

GAMING. 

See  Infanta,  i  13;  Statute*,  i  47. 

UX.  OBIMIKAI.  KESPONBZBUJTY. 

(A)    Offenses. 

§  63  (Tez.Cr.App.)  The  pool  hall  statute  (Acts 
83d  Leg.  c.  74)  held  constitutionaL— Ez  parte 
Francis.  166  S.  W.  147. 

GARNISHMENT. 

H.  PEBSOHS  AHD  PBOPEBTT  SUB- 
JECT TO  OABNI8HMENT. 

{25  (Tez.CIv.App.)  In  view  of  B.  S.  art. 
6602,  providing  that  the  singnlar  and  plural 
number  shall  each  include  the  other,  and  article 
0604,  providing  that  the  word  "efFects"  includes 
all  personal  property,  the  word  "effects"  as 
used  in  the  garnishment  statutes  (R.  S.  arts. 
273,  274),  would  include  live  stock  in  the  hands 
of  a  bailee.— McClung  v.  Watson,  165  8.  W. 
082. 

{  54  (Tez.Clr.App.)  That  the  debtor  had  the 
right  to  resume  possession  of  live  stock  which 
was  pastured  in  another's  field  at  the  time 
they  were  garnished  by  the  creditor  would  not 
prevent  them  from  being  garnished  while  in 
the  field  of  the  bailee.— McClung  v.  Watson,  166 
S.  W.  532. 

v.   ZJEM   OF   GARNISHMENT   AND 
IiIASIXXFT  OF   OABNIBHEE. 

I  1 12  (Tez.Civ.App.)  The  act  of  a  garnishee, 
in  whose  pasture  the  garnished  horses  were, 
in  agreeing  to  their  sale  by  the  debtor  was  a 
constructive  delivery  of  the  horses  to  the  debt- 
or and  then  to  his  purchaser,  contrary  to  the 
garnishment  statute,  and  constituted  a  conver- 
sion of  the  propertjr  by  the  garnishee  when  con- 
sidered in  connection  with  the  resale  of  the 
horses  to  the  garnishee  by  prearrangement. — 
McClung  V.  Watson.  165  S.  W.  632. 

VX.  PBOOEEDINOS  TO  SUPPOBT  OB 
ENFOBOE. 

I  191  (Tez.01v.App.)  Under  R.  S.  art.  307, 
providing  that,  where  a  garnishee  is  discharged 
moa  bis  answer,  the  cost  of  the  proceeding,  in- 
cluding a  reasonable  compensation  to  the  gar- 
nishee, shall  be  taxed  against  plaintiff,  the  ga.T- 
nishee  would  be  entitled,  in  a  proper  case,  to 


reasonable  compensation  (or  the  cost  of  keep- 
ing horses  garnished  pending  the  suit.— Mc- 
Clung V.  Watson.  166  S.  W.  5£2. 

GAS. 

S  l4'/2  (Ky.)  Where,  after  a  g&B  comjiany  had 
refilled  an  ezcavation  made  in  a  street  by  it, 
and  had  left  it  with  a  cit/  to  replace  the  brick 
under  a  regulation  prohibiting  the  gas  company 
from  restoring  the  brick,  a  boy  ran  into  the 
hole  with  his  bicycle,  the  gas  company  was  not 
liable.— City  of  Covington  v.  Exterkamp,  165  S. 


GIFTS. 


See  Charitiea. 


GOOD  FAITH. 

Se«  Bills  and  Notes,  {§  333,  354. 

GOOD  WILL 

See  Contracts,  i  117. 

17  fArk.)  In  an  action  by  the  pnrdiaser  of 
a  lumber  business  against  the  seller  to  recover 
the  sum  stipulated  as  liquidated  damages  for 
violation  of  the  seller's  contract  in  again  en- 
gaging in  business,  evidence  held  to  sustain  a 
finding  that  the  seller  had  in  fact  engaged  in 
the  business  in  violation  of  his  contract. — Eim- 
bro  V.  Wells,  165  S.  W.  645. 

GRACE,  DAYS  OF. 

See  BUls  and  Notes,  i  130. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Bvidence,  {  400;    Indemnity;   Master  and 
Servant,  {  80;   Principal  and  Surety. 

n.    CONSTBTTOTION  AND  OPERATION. 

J  27  (Tex.Civ.App.)  The  liability  of  a  guar^ 
antor  cannot  be  extended  by  implication  beyond 
the  actual  terms  of  his  engagement. — Waggoner 
Banking  Co.  v.  Gray  County  State  Bank,  166 
S.  W.  922. 

1 42  (Tex.Civ.App.)  Where  defendant's  guar- 
anty of  certain  drafts  drawn  on  a  grain  com- 
pany was  subject  to  presentation  of  drafts,  with 
bills  of  lading  attached,  direct  to  defendant  for 
payment,  the  conditions  were  not  waived  by  ft 
course  of  transmission  direct  to  the  grain  com- 

ftany,  disregarding  defendant,  so  as  to  make  it 
iable  for  a  draft  so  presented  and  r.efused  by 
the  drawee,  without  bill  of  lading  attached.— 
Waggoner  Banking  Co.  v.  Gray  County  State 
Bank.  165  S.  W.  922. 

GUARDIAN  AND  WARD. 

See  Trial,  $  11. 

m.  OUSTODT  AND  OABE  OF  WARD'S 
PEBSON  AND  ESTATE. 

{54  (Ark.)  Upon  determining  that  a  sale  by 
former  wards  of  land  to  their  guardian  was  pro- 
cured by  the  guardian's  fraud  in  an  action  to 
recover  the  land  and  for  an  accounting,  the 
wards  are  entitled  to  recover  interest  on  all  of 
the  purcliase  money  received  by  the  guardian 
for  a  part  of  the  land,  which  he  afterwards  sold, 
during  the  time  they  would  have  been  entitled 
to  receive  all  of  the  rents  from  such  land. — 
Waldstein  v.  Bamett,  165  S.  W.  459. 

S  69  (Ark.)  A  guardian  may  purchase  his 
ward's  property,  provided  the  contract  for  its 
purchase  is  shown  on  close  scrutiny,  to  be  made 
tor  a  fair  consideration,  without  any  fraud  or 
concealment  of  facts  by  the  guardian  which  the 
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ward  shoald  know  in  makinK  the  sale. — ^Wald- 
Btein  y.  Barnett,  165  S.  W.  459. 

A  guardian  parchasing  bis  ward's  prrawrty 
was  chc^Tgeable  with  notice  that  the  ward  had 
a  special  homestead  interest  in  the  property, 
and  was  bound  to  inform  the  ward  of  that  fact 
before  purchasing,  and  cannot  exchse  his  fail- 
ure to  do  so  by  claiming  that  he  did  not  him- 
self know  of  such  interests.— Id. 

T.  ACTIONS. 

§  131  (Ark.)  In  an  action  by  former  wards  to 
recover  a  lot  sold  to  their  guardian,  evidence 
held  to  sustain  a  finding  that  the  sale  was  in- 
duced by  the  guardian's  fraud. — Waldstein  v. 
Barnett,  165  S.  W.  450. 

VI.  AOCOlTNTIlfO  AND   SETTI.EMENT. 

i  163  (Ark.)  An  order  of  the  circuit  court,  on 
appeal  from  the  probate  court,  settling  the  ac- 
count of  a  guardian  after  a  hearing  in  which  all 
claims  for  credits  were  presented  by  him,  is 
res_  judicata  as  to  such  claims  in  a  subsequent 
action  to  recover  the  amount  found  due  upon 
the  settlement. — Beakley  t.  Cunningham,  165 
S.  W.  259. 

Vin.  UABII.ITIES  ON  GUABDIAN- 
SHIF  BONDS. 

i  173  (Ark.)  Where  the  court,  on  removing  a 
guardian,  adjusted  his  accounts  and  required 
him  to  pay  the  amount  found  due  to  his  succes- 
sor, his  sureties  were  liable  for  interest  on  such 
amount  from  the  time  of  the  settlement— Beak- 
ley  V.  Cunningham,  165  S.  W.  259. 

§  175  (Ark.)  Where  a  guardian  secured  the 
execution  of  a  new  bond  with  a  different  surety 
for  the  full  amount  required,  but  there  was  no 
accounting  by  him  of  the  funds  theretofore  re- 
oeived,  and  no  discharge  of  the  former  surety, 
both  sureties  were  liable  for  the  failure  of  the 
guardian  thereafter  to  account  for  and  pay 
over  to  bis  successor  the  moneys  received  by 
him.— Beakley  v.  Cunningham,  165  S.  W.  259. 

$  179  (Ark.)  An  order  of  the  circuit  court,  on 
appeal  from  the  probate  court,  settling  the  ac- 
count of  a  guardian  who  had  been  removed,  and 
requiring  him  to  pay  the  amount  found  due  to 
his  successor  and  directing  the  entry  of  the 
order  by  the  probate  court,  is  equivalent  to  an 
adjustment  of  the  guardian's  account  by  the 
probate  court,  so  far  as  fixing  the  liability  on 
his  bond  is  concerned. — Beakley  v.  Cunningham, 
165  S.  W.  259. 

I  180  (Ark.)  An  order  fixing  the  amount  due 
from  a  guardian  entered  after  rehearing,  in 
which  claims  for  credits  were  presented  by  him, 
is  conclusive  as  to  such  claims  against  the  sure- 
ties.- Beakley  v.  Cunningham,  165  S.  W.  259. 

§  182  (Ark.)  An  action  on  a  guardian's  bond 

gayable  to  the  state  may  be  prosecuted  either 
y  the  state  as  trustee  or  by  the  real  party  In 
interest:  that  is,  by  the  party  entitled  to  receive 
the  money.— Beakley  v.  Cunningham,  165  S.  W. 
259. 

GUARDS. 

See  Master  and  Servant,  {§  121,  226. 

HABITUAL  CRIMINALS. 

See  Criminal  Law,  J  1202. 

HARMLESS  ERROR. 

See  Appeal  and  Brror,  {{  1027-1078:  Homicide, 
ii  338-342. 

HEALTH. 

See  Food. 

HEARSAY. 

See  Evidence,  {{  314-817. 

HEIRS. 

See  Descent  and  DUtribntion. 


HIGHWAYS. 

See  CountleB,  |  118;    Penalties,  f  4;    Private 
Boads;    Bailroada,  {§  824^^350. 

H.  HIGHWAT  DISTRICTS  AND 
OFFICEBS. 

i  90  (Ark.)  Acts  1909,  p.  1151,  amending  Sp. 
Act  IWn,  p.  668,  and  providing  for  the  creation 
of  improvement  districts  for  the  building  and 
maintaining  of  highways  in  certain  counties, 
held  not  impliedly  repealed  by  Acts  1913,  p. 
1179,  creating  the  department  of  state  landa, 
highways,  and  improvements,  and  authorizing 
the  formation  of  improvement  districts  there- 
under.—Polk  v.  Booker,  165  S.  W.  262. 

191  (Mo.)  Tinder  Laws  1913,  p.  665,  a  coonty 
highway  board  consists  of  three  members  ap- 
pointed by  the  county  court,  and  in  addition 
thereto  the  county  highway  engineer  is  a  mem- 
ber b.v  virtue  of  his  office. — State  ex  reL  Blow- 
ers V.  Morehead,  165  S.  W.  746. 

§  93  (Mo.)  An  appointee  to  the  position  of 
member  of  a  county  highway  board  created  by 
Laws  1913,  p.  665,  is  a  public  officer  within 
Const,  art.  14,  {  7,  and,  in  the  absence  of  any 
special  provision  for  the  removal  of  members 
of  the  board,  a  member  may  only  be  removed 
as  prescribed  by  Kev.  St  1909,  §  10204  et  seo;— 
State  ex  rel.  Flowers  v.  Morehead,  165  S.  W. 
746. 

§95  (Ark.)  The  road  commissioner  is  author- 
ized by  statute  to  lay  off  roads  into  sections, 
classify  them,  and  specify  how  they  shall  be 
worked,  and  the  character  and  amount  of  woric 
needed,  etc. — Garland  County  v.  Arkansas  Cor- 
rugated Metal  Culvert  Co.,  165  S.  W.  631. 

m.   OONSTBTTCTION.  DCPBOVBMENT, 
AND  BEPAIB. 

}  105  (Ky.)  The  power  of  the  fiscal  court  to 
control  and  supervise  public  roads  and  bridges 
granted  by  Ky.  St.  {  4306,  Includes  the  tight  to 
prescribe  necessary  rules  for  repairing  and 
keeping  the  roads  and  bridges  in  order. — Hick- 
man County  V.  Viverett,  165  S.  W.  68a 

§  1 20  (Ky.)  The  power  given  the  county  judge 
by  Ky.  St.  §  4305,  to  provide  for  ditches  to  car- 
ry off  water  from  public  roads,  refers  exclu- 
sively to  the  making  of  ditches  on  the  lands  of 
persons  adjoining  public  roads. — Hickman  Coun- 
ty V.  Viverett,  165  S.  W.  68a 

The  action  of  the  county  judge  in  granting 
an  owner  of  land  adjacent  to  a  pubuc  road 
permission  to  dig  a  ditch  along  the  road  is  with- 
out effect,  unless  evidenced  by  an  order  enter- 
ed of  record  in  the  county  court— Id. 

Ky.  St  i  4311,  authorizes  an  overseer  of  high- 
ways, in  the  absence  of  rules  prescribed  by  the 
fiscal  court,  to  permit  on  request  an  owner  of 
land  adjacent  to  a  public  road  to  dig  a  ditch 
in  the  road  to  carry  off  surface  water  on  the 
land.— Id. 

V.  BEGPI.ATION  AND  TISB  FOB 
TBAVEIi. 

(B)  Cae  of  HIvI>w»y  And  IitLwr  »t  tb* 
Road. 

§  181  (Tex.Civ.App.)  Where  a  person  operat- 
ing an  automobile  along  a  public  highway,  after 
seeing  that  a  team  of  mules  indicate  fright,  in- 
creases the  speed  of  the  car,  and  thereby  causes 
a  noise  which  is  calculated  to  and  does  frighten 
the  mules,  he  is  liable  for  the  resulting  dam- 
ages.—Oirsey  V.  Hawkins,  165  S.  W.  64. 

Where  the  operator  of  an  automobile,  when 
he  negligently  frightened  a  team  of  mules,  caos- 
ing  them  to  run  against  a  tree,  whereby  one  was 
killed  and  the  other  injared,  must  have  known 
that  some  injurjr  would  result  to  them,  he  could 
not  avoid  liability  on  the  ground  that  the  par- 
ticular Injury  could  not  have  been  anticipated. 
— Id. 

8  184  (Tex.Civ.App.)  Evidence,  in  an  action 
for  the  death  of  one  mule  and  injury  to  another 
from  a  runaway  cansed  by  frij^t  at  an  antomo- 
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bile  neglitrenOT  operated  by  defendant  along 
the  public  higbway,  held  insufficient  to  ahow 
that  plaintiff's  son,  who  was  in  charge  of  the 
mules,  was  guilty  of  ccmtributory  negligence 
barring  recovery.— Carsey  v.  Hawkina,  IM  S.  W. 
64. 

HISTORY. 

See  Evidence,  {  11. 

HOMESTEAD. 

See  Deeds,  i  143;  Execution,  I  266;  Fraudu- 
lent Conveyances,  |  52 ;  Mechanics'  Liens,  i 
14;  Mortgages,  i  38;  Public  Lands,  i  02; 
Trial,  I  234. 

X.  NATTTRE,  AGQUISITION,  AND 
EXTENT. 

(A)  Ratare,  Creation,   and  Doratlom  of 
Estate  or  Rlacht  in  Qeneral. 

{  5  (Mo.)  Statutes  granting  homestead  exemp- 
tion are  intended  to  protect  the  homes  of  the 
poor  and  financially  unfortunate,  and  should  be 
liberally  construed. — Keeline  v.  Sealy,  165  S. 
W.  -1088. 

(D>  Propertr  Oonatltatlnv  Homeatead. 

1 66  (Mo.)  The  exemption  of  certain  property 
as  a  homestead  is  not  affected  by  liens,  where 
the  value  of  the  property  without  the  liens  is 
less  than  that  specified  as  an  exempt  home- 
stead.—Pocoke  V.  Peterson,  165  S.  W.  1017. 

(E)  lilabllltlea    Enforceable    Asalnat 
Homeatead. 

S  96  (Tex.Civ.App.)  Neither  a  vendee  nor  his 
grantee  can  acquire  homestead  rights  as  against 
a  vendor's  lien  reserved  in  a  note  given  by  the 
purchaser.— Wood  v.  Smith,  165  S.  W.  471. 

A  deed  of  trust  as  further  security  for  the 
payment  of  a  vendor's  lien  note  is  not  avoided 
by  the  fact  that  the  property  was  occupied  by 
the  purchaser  as  a  homestead  when  the  deed 
was  executed  and  delivered. — Id. 

H.  TRANSFER  OR  INOUMBRANOE. 

I  128  (Tex.Civ.App.)  A  contract  executed  by 
a  husband  alone  to  convey  the  homestead  is  not 
unlawful,  and  an  action  lies  against  the  husband 
for  the  breach  of  the  contract,  where  he  as- 
sured the  purchaser  that  the  wife  would  join  in 
the  deed,  and  she  refused  so  to  do. — Fonda  t. 
Colquitt,  165  S.  W.  1195. 

m.  RIGHTS  OF  SUKVXVXNO  HITS' 

BAND,  -WXrE,  CHIUJREN, 

OR  HEIRS. 

{  145  (Ky.)  Where  a  widow,  who  bad  a  hom»- 
stead  in  the  lands  of  her  first  husband,  remar- 
ried and  removed  to  the  residence  of  her  new 
spouse,  which  he  had  for  many  years  main- 
tained, there  was  an  abandonment  of  her  home- 
stead within  Ky.  St.  S  1707,  notwithstanding 
the  widow  and  her  second  spouse  after  suit  by 
the  children  for  partition,  returned  to  the  home- 
stead and  took  up  their  abode  thereon.— Boggess 
V.  Johnston,  165^  S.  W.  413. 

IV.  ABANDONMENT.  WAIVER,   OR 
FORFEIT  U  KE. 

§  1 62  (Mo.)  Removal  by  the  owners  of  a  home- 
stead of  nearly  all  their  household  goods  during 
a  temporary  business  venture,  and  their  offer  to 
rent  the  property  from  month  to  month  only, 
held  not  to  constitute  an  abandonment — Pocoke 
V.  Peterson,  165  S.  W.  1017. 

{  167  (Mo.)  A  conveyance  of  a  homestead  by 
the  claimant  to  another  and  a  reconveyance  to 
the  claimant,  there  being  no  consideration  for 
either  deed,  did  not  affect  the  homestead  ex- 
emption.—Keeline  V.  Sealy,  165  S.  W.  10S& 


V.  PROTECTION  AND  ENTOROEMENT 
OF  RIGHTS. 

§214  ^Tex.Civ.App.)  In  an  action  to  cancel  a 
deed  claimed  to  have  been  intended  as  a  mort- 
gage, on  the  ground  that  it  covered  homestead 
property,  evidence  held  to  sustain  a  finding  of 
notice  to  the  mortgagee  that  the  property  was 
homestead  property. — Mitchell  v.  Morgan,  165 
S.  W.  883. 

I  2 1 6  (Mo.)  An  instruction  with  reference  to 
a  homestead  exemption  that  the  judgment  be- 
came a  lien  on  the  debtor's  real  estafe  from 
the  date  of  its  rendition,  unless  such  real  estate 
was  her  homestead,  and  c<«itlnued  to  be  such 
for  three  years  from  that  date,  was  erroneous.— 
Keeline  v.  Sealy,  165  S.  W.  1088. 

Where  the  evidence  concerning  a  debtor's  re- 
moval from  property  claimed  as  her  homestead 
indicated  no  intention  not  to  return  thereto,  an 
instruction  that  her  removal  constituted  a  prima 
facie  case  of  abandonment,  and  raised  a  pre- 
sumption against  the  claim  of  homestead,  which 
she  was  required  to  rebut,  held  erroneous. — Id. 

Modification  of  a  request  to  charge  on  the  is- 
sue of  abandonment  of  a  homestead  held  errone- 
ous, as  incorporating  certain  other  property  not 
in  controversy,  and  as  authorizing  the  jury  to 
determine  the  question  from  the  "facts  and 
circumstances"  instead  of  the  evidence  in  the 
case. — Id. 

HOMICIDE. 

See  Criminal  Law,  »  366,  404,  508,  534,  655, 
666%,  761,  785,  1169,   1170;    Witnesses,  .{ 

OTA 


370. 


I.  THE  HOMICIDE. 


1 5  (Tez.Cr.App.)  On  trial  of  an  accomplice 
to  murder,  where  the  evidence  was  that  the 
wounds  in  front  and  those  in  the  back  were 
made  by  persons  acting  together,  it  was  im- 
material whether  those  in  front  or  one  in  the 
back  was  the  fatal  wound. — Espinoza  v.  State, 
165  S.  W.  208. 

H.  M1TRDER.  ' 

i  8  (Tex.Cr.App.)  The  act  of  the  83d  Leg.  c. 
116,  changing  the  definition  of  murder  did  not 
repeal  the  prior  law  of  murder  to  such  an  ex- 
'  tent  that  no  punishment  could  be  imposed  un- 
■  der  indictments  charging  murder  under  the  prior 
I  law ;  such  act  only  changing  the  penalty.— An- 
'  druB  V.  State,  165  S.  W.  189. 

in.  mansuilTtohter. 

i  34  (Ky.)  Involuntary  manslaughter  is  the 
!  killing  of  another  in  the  doing  of  an  unlawful 
j  act  without  intent  to  kill,  whether  such  act  is 
I  directed  against  the  person  killed,  or  against 
;  another  person  or  thing.— Cox  v.  Commonwealth, 
:  165  S.  W.  411. 

V.   EXC1TSABI,E   OR  JVSTIFIABI.E 
HOMICIDE. 

1 109  (Tex.Cr.App.)  Where  accused  went  to 
where  decedent  was,  and  killed  him  simply  be- 
cause he  was  on  accused's  premises  and  would 
not  leave,  as  demanded  by  accused,  self-defense 
was  not  in  the  case. — Humphrey  ▼.  State,  165 
S.  W.  580. 

§  1 1 6  (Ky.)  One  believing  upon  reasonable 
grounds  that  he  is  in  danger  ol  death  or  great 
bodily  harm,  and  having  no  other  apparent 
means  of  protecting  himself,  held  entitled  to  kill, 
though  the  appearances  are  false  and  be  is  in 
fact  not  in  danger. — Sizemore  v.  Commonwealth, 
165  S.  W.  660. 

{116  (Tex.Cr.App.)  The  issue  of  self-defense 
upon  the  theory  of  apparent  danger  may  be  rais- 
ed by  the  acts  of  deceased,  coupled  with  his 
words  or  by  his  acts  without  words. — ^Andrus  v. 
State,  165  S.  W.  189. 

If  accused  had  been  informed  of  threats  to- 
ward him  by  decedent,  and  the  latter  at  tbe  time 
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of  the  killing  did  an?  act  or  said  anything  con- 
pled  with  his  acts  which  made  it  reasonably  ap- 
pear to  accused  that  he  intended  to  ezecate  the 
threats,  accused  could  shoot,  and  in  determin- 
ing the  question  the  jury  should  consider  the 
circumstances  from  accused's  viewpoint — Id. 

Vn.  EVISElfOE. 
(B)  AdmlsalblUty  Ini  Oenersl. 

{  158  (Tex.Cr.App.)  In  a  prosecution  for  ux- 
oricide, evidence  snowing  ill  feeling  between  ac- 
cused and  his  wife  and  accused's  threats  against 
her,  is  admissible  on  the  question  of  malice. — 
Coffman  v.  State,  165  S.  W.  939. 

S  163  (Tex.Cr.App.)  Where  evidence  of  the 
acts  of  deceased  are  confined  to  those  committed 
«t  the  time  of  the  killing,  are  res  gestte,  and 
show  him  to  be  a  dangerous  man,  the  state  can- 
not rebut  them  by  proof  of  good  reputation  in 
those  respects.— Bullock  ▼.  State,  166  B.  W. 
196. 

I  166  (Tex.Or.App*)  The  court  properly  ad- 
mitted evidence  of  bad  feeling  between  defend- 
ant and  deceased  on  the  question  of  motive. — 
Gant  V.  State,  166  S.  W.  142. 

}  166  (Tex.Cr.App.)  In  a  prosecutloh  for  ux- 
oncide,  evidence  showing  ill  feeling  between  ac- 
cused and  his  wife  and  accused's  threats  against 
her  is  admissible  on  the  question  of  motive. — 
Coffman  v.  State,  165  S.  W.  939. 

{  169  (Tex.Cr.App.)  Where  it  was  shown  that 
just  prior  to  the  killing,  while  deceased  was  walk- 
ing away  with  defendant,  he  Cut  a  twig  from  a 
bush  and  was  whittling  it  as  he  went,  evidence 
of  the  subsequent  discovery  of  the  twig  and 
bush  held  not  objectionable,  because  informa- 
tion as  to  the  whittling  was  not  obtained  until 
several  days  after  the  killing.— BuUock  v.  State. 

165  S.  W.  196. 

g  171  (Ky.)  Where  accused  claimed  that  de- 
ceased fired  first,  and  there  was  a  bullet  hole 
showing  the  firing  of  a  shot  from  deceased's  di- 
rection, testimony  to  show  that  pistol  of  a 
third  person  was  not  fired  during  the  killing 
held  improperly  excluded.— Sizemore  v.  Com- 
monwealth, 165  S.  W.  669. 

I  173  (Ark.)  Where  one  of  the  witnesses  to  a 
fatal  affray  testified  that,  as  soon  as  it  was  over, 
accused  went  behind  bis  cab  and  threw  something 
away,  and  it  appeared  that,  though  deceased  was 
8tabt>ed  with  a  knife,  none  was  found  on  accused, 
who  had  been  struggling  with  him,  a  knife  found 
by  the  officers,  who  searched  near  the  place  of 
affray,  was  properly  admitted  In  evidence. — Vick 
v.  State,  165  S.  W.  287. 

I  174  (Tex.Cr.App.)  In  a  prosecution  for  oz- 
oncide,  where  deceased  had  t>een  shot  while  in 
bed,  evidence  that  the  mattress  bad  been  burn- 
ed and  the  bedclothes  washed,  is  properly  re- 
ceived, where  it  was  not  intimated  that  ac- 
cused's mother,  who  took  charge  of  the  prem- 
ises, did  so  to  suppress  evidence.— Coffman  v. 
State,  166  S.  W.  939. 

1 175  (Tex.Cr.App.)  In  a  prosecution  for  nx- 
oricide,  where  accused  claimed  that  his  wife 
had  committed  suicide,  evidence  of  experiments 
snowing  that  she  could  not  have  killed  herself, 
as  claimed,  was  admissible. — Coffman  v.  State, 

166  S.  W.  939. 

I  188  (Tex.Cr.App.)  Evidence  was  admissible 
for  accused  in  a  homicide  case,  defended  on  the 
ground  of  self-defense,  that  decedent  had  on  a 
number  of  occasions  been  seen  to  carry  a 
pistol,  if  accused  was  shown  to  have  known  of 
such  fact,  but  was  not  admissible  in  absence  of 
knowledge  of  such  habit  by  accused. — Andrus  v. 
State,  165  8.  W.  189. 

g  188  (Tex.Cr.App.)  Where  defendant  in  a 
prosecution  for  homicide  claimed  self-defense, 
and  defendant's  state  of  mind  at  the  time  of  the 
killing  was  in  issue,  he  was  entitled  to  prove 
spccihc  communicated  acts  of  violence  on  dece- 
dent's part  to  show  that  he  was  a  violent  and 
dangerous  man.— Bullock  t.  State,  IQS  8.  W. 
196> 


(C)  Dylaa;  DeelaratlOMS. 

g  203  (Ey.)  Voluntary  declarations  of  the  de- 
ceased, when  in  articulo  mortis,  and  under  the 
solemn  conviction  of  approaching  dissolutimi, 
concerning  the  killing,  are  admissible,  provided 
the  deceased  would  be  a  competent  witness  if 
living. — Commonwealth  v.  Johnson,  165  S.  W. 
984. 

{203  (Tex.Gr.App.)  Statementa  made  br  de- 
ceased when  there  was  no  hope  of  recovery, 
and  with  the  knowledge  of  impending  death, 
were  admissible  as  dying  declarations.— Gant  r. 
State,  165  S.  W.  142. 

1 204  (Ky.)  While  the  declarations  of  the  de- 
ceased would  have  been  admismble  if  made 
under  a  solemn  conviction  of  approaching  death, 
where  the;^  were  not  made  until  16  hours  after 
the  shooting,  and  the  doctor  testified  that  he 
thought  he  bad  told  deceased  in  the  meantime 
that  his  wound  was  not  fatal,  they  were  prop- 
erly excluded. — Commonwealth  y.  Jobnaon,  165 
S.  W.  984. 

1 207  (Ky.)  Where  the  precise  spot  at  whidi 
the  shooting  occurred  was  a  material  issue  in 
the  case,  the  declarations  of  the  deceased  as  to 
the  place  where  'it  occurred,  made  while  in 
extremis,  were  admissible,  though  not  included 
in  a  later  formal  statement  to  a  notary. — Com- 
monwealth V.  Johnson,  165  S.  W.  984. 

1 218  (B^.)  The  suffidenc;^  of  the  preliminary 
evidence  to  justify  the  admission  of  dying  dec- 
larations of  the  deceased  is  for  the  court  alcme 
in  the  absence  of  the  jury.— <V>mmon wealth  y. 
Johnson,  165  S.  W.  984. 

It  is  within  the  discretion  of  the  court  to 
determine  how  far  the  preliminary  examination 
to  determine  the  admissibility  of  dying  declara- 
tions of  the  deceased  shall  extend. — Id. 

When  the  court  after  hearing  the  preliminary 
evidence  as  to  the  admissibility  of  dying  declara- 
tions admita  such  declarations,  the  preliminary 
evidence  should  be  allowed  to  go  to  the  jury, 
who  may  judge  its  credibility  and  give  the 
declarations  such  credit  aa  they  think  proper. 
—Id. 

(ID)  'Welarkt  and   BnlHeleney. 

1228  (Ky.)  Evidence  htid  sufficient  to  eatab- 

lish  the  corpus  delicti  and  the  manner  of  killing. 
—Cox  v.  Commonwealth,  165  S.  W.  411. 

g  228  (Tex.Cr.App.)  Testimony  by  a  physi- 
cian is  unnecessary  to  establish  the  corpna 
delicti  in  a  prosecution  for  homicide;  evidence 
that  the  wounds  inflicted  by  accused  were  suffi- 
cient to  cause  death,  and  that  death  followed 
within  a  reasonable  time,  being  sufficient — Mc- 
Millan y.  State,  166  8.  W.  676. 

g  250  (Tex.Cr.App.)  Evidence,  in  a  prosecn- 
tion  of  accused  for  the  murder  ot  a  woman  whom 
he  had  previously  outraged,  though  circumstan- 
tial, held  sufficient  to  sustain  a  oonyiction. — 
Durfec  v.  State,  166  S.  W.  180. 

g250  (Tex.Cr.App.)  Evidence  in  a  trial  for 
murder  held  to  sustain  a  conviction.— Espinoza 
y.  State,  165  S.  W.  208. 

g250  (Tex.Cr.App.)  Evidence  Held  to  support 
a  verdict  of  murder.— Oole  y.  State,  165  S.  W. 
929. 

§253  (Tex.Cr.App.)  Evidence  held  to  sostain 
a  conviction  imposing  the  death  penalty.- Snbia 
V.  State,  165  S.  W.  466. 

g  253  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  murder  in  tbe  first  degree. — 
Sewall  y.  State,  165  S.  W.  593. 

i  255  (Ark.)  In  a  prosecution  for  homicide, 
evidence  held  sufficient  to  sustain  a  conviction 
for  voluntary  manslaughter.- Vick  y.  State,  165 
S.  W.  287. 

Vm.  TBIAXk 
CA)  ConAoot  Im  GcBenO. 

t26e  (Tex.Cr.App.)  The  state  is  not  com- 
pelled to  introdnce  all  of  ita  testimony  or  call 
all  the  eyewitnesses  to  the  killing  in  ita  case  ia 
chief  .—Bullock  y.  State,  165  S.  W.  190. 


Digitized  by 


Google 


1249 


INDEX-DIGEST 


HulMUtd  «ad  Wlf« 


(B)   dneatlona  for  Jnry. 

§  276  (Ky.)  Evidence  as  to  which  party  was 
the  aggrcesot  held  to  require  the  submission  of 
self-defense. — Sizemore  t.  Commonwealth,  166 
S.   W.  6C». 

{ 282  (Ky.)  Evidence  held  to  make  a  ques- 
tion for  the  jury  whether  accused  was  guilty 
of  murder  or  voluntary  manslaughter;  it  show- 
ing an  unnecessary  killing,  recklessly  done,  from 
which  malice  might  have  been  inferred. — Cox  v. 
Commonwealth,  165  S.  W.  411. 

(C)   InBtroctlona. 

§  286  (Tex.Cr.App.)  Where,  in  a  prosecution 
of  a  husband  for  killing  his  wife,  the  state  in- 
troduced his  confession  that  he  intentionally 
shot  her  while  in.  flagrante  delicto  with  another, 
which  would  be  justifiable  homicide,  under  Pen. 
Code  1911.  art.  1102,  an  instruction  that,  if  he 
shot  intending  to  kill  her  paramour,  and  acci- 
dentally killed  her,  he  should  be  acquitted  was  er- 
roneous.—Williams  V.  State,  165  S.  W.  583. 

fSOO  (Ky.)  Instruction  on  self-defense  held 
erroneous  in  that  it  left  it  to  the  jury  to  deter- 
mine the  fact  of  danger  to  accused  instead  of 
leaving  it  with  the  accused. — Sizemore  v.  Com- 
monwealth, 165  S.  W.  669. 

An  instruction  on  self-defense  should  make 
it  clear  that  accused  was  justified  if  the  means 
used  by  huu  to  protect  himself  appeared  to  him 
at  the  time  to  oe  necessary  for  that  purpose. 

{300  (Tex.Cr.App.)  An  instruction  that,  if 
decedent  had  made  or  was  making  an  attack  on 
accused  which  from  its  character  cansed  him 
to  reasonably  fear  death,  etc.,  and  the  killing 
was  done  with  such  apprehension,  the  jury 
should  acquit  held  erroneous,  where  the  evidence 
only  showed  that  decedent  threw  his  hand  to- 
ward his  pocket  where  accused  thought  he  saw 
a  pistol  outlined.— Andrus  v.  State,  165  S.  W. 

Where  the  evidence  showed  that  threats  by 
decedent  toward  accused  were  communicated  to 
accused,  he  was  entitled  to  a  charge  on  threats 
from  his  viewpoint,  whether  they  were  actual- 
ly made  or  not.— Id. 

$300  (Tex.Cr.App.)  Instruction  as  to  self- 
defense  held  erroneous,  in  that  it  did  not  hy- 
pothesize the  absence  of  apparent  danger  from 
accused's  standpoint. — Cooley  v.  State,  165  S. 
W.  192. 

I  300  (Tex.Cr.App.)  Where  self-defense  is  an 
issue,  an  instruction  submitting  that  defense 
should  not  require  the  jury  to  believe  numerous 
unimportant  details  leading  up  to  the  fatal  af- 
fray, before  they  can  acquit. — McMillan  v. 
State,  165  S.  W.  576. 

Where  there  was  a  sharp  conflict  in  the  evi- 
dence as  to  how  the  affray  started,  an  instruc- 
tion on  self-defense,  which  required  the  jury  to 
believe  that  the  affray  started  in  the  precise 
manner  detailed  by  accused,  before  they  could 
acquit,  is  reversible  error,  when  duly  excepted 
to.— Id. 

§300  (Tex.Cr.Ajpp.)  An  instruction  on  self- 
defense  held  to  improperly  limit  the  right  of 
self-defense  in  view  of  the  evidence. — Humphrey 
v.  State,  165  S.  W.  589. 

1 300  (Tex.Cr.App.)  Where  accused  showed 
that  a  wordy  altercation  occurred  when  dece- 
dent started  at  him  with  a  drawn  hatchet,  and 
accused  then  fled  into  the  house  and  secured  bis 
gun,  and  decedent,  on  accused  stepping  out, 
again  started  towards  him  with  the  hatchet,  and 
accused  then  fired,  the  issue  of  self-defense  was 
raised.— Cole  v.  State,  165  S.  W.  929. 

{300  (Tex.Cr.App.)  Unless  the  evidence  fair- 
ly raises  the  issue  of  self-defense,  it  should  not 
be  submitted  to  the  jury. — Coffman  v.  State,  165 
S.  W.  939. 

§307  (Tex.Cr.App.)  Where  the  evidence  did 
not  raise  simple  assault,   but  showed  accused 


to  be  guilty  of  an  assault  with  intent  to  murder, 
the  refusal  of  a  charge  on  simple  assault  was 
proper.— Carter  v.  State,  165  S.  W.  200. 

§309  (Ky.)  On  trial  for  murder  by  cutting 
deceased  s  throat  apd  cutting  him  in  the  ab- 
domen, held  that,  under  the  evidence,  the  court 
was  justified  in  refusing  to  submit  involuntary 
manslaughter.- Coz  v.  Commonwealth,  166  S. 
W.  411. 

{309  (Tez.Cr.App.)  Unless  the  evidence  fair- 
ly raises  the  issue  of  manslaughter  it  should 
not  be  submitted  to  the  jury. — Coffman  v.  State, 
165  8.  W.  939. 

X.   APFEAIi   AND   ERBOB. 

{  33 1  (Ky.)  The  discretion  of  the  court  as  to 
the  determination  of  the  sufficiency  of  prelimi- 
nary evidence  to  admit  dying  declarations  will 
not  be  disturbed  unless  abused.— Commonwealth 
V.  Johnson,  165  S.  W.  984. 

{  338  (Ark.)  Where  there  was  abundant  evi- 
dence that  deceased  died  of  a  knife  wound,  hear- 
say testimony  as  to  nature  of  the  wound  waa 
harmless.— Viok  v.  State,  165  S.  W.  287. 

{  340  (Tex.  Or.  App.)  Where  the  evideno* 
showed  the  offense,  if  any,  to  be  murder  in  the 
first  degree,  the  submission  of  the  question  of 
murder  in  toe  second  degree  was  not  prejudicial 
to  accused.— Coffman  v.  State,  165  S.  W.  939. 

8  342  (Ark.)  In  a  prosecution  for  homicide 
accused  cannot  complain  that  the  evidence  show- 
ed him  to  be .  guilty  of  a  higher  degree  than 
voluntary  manslaughter  of  which  he  was  oon- 
victed.— Viek  v.  State,  .165  8.  W.  287. 

ZI.   BENTEHCE  AMD  PITKISHMEHT. 

§354  (Tez.Cr.App.)  The  death  penalty  may 
be  assessed  for  murder  committed  upon  implied 
malice,  as  well  as  upon  express  malice,  where 
the  evidence  authorizes  the  infliction  of  so  se- 
vere a  punishment- Subia  v.  State,  165  8.  W. 
466. 

HOSTILE  POSSESSION. 

See  Adverse  Possession,  {{  60,  65. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

See  Negligence,  {  83;  Bailroads,  $(  338,  398; 
Trial,  {  296. 

HUSBAND  AND  WIFE. 

See  Adultery ;  Bigamy ;  Criminal  Law,  {  366 ; 
Death,  {  79 ;  Divorce;  Fraudulent  C5>nvey- 
ances,  §§  52,  315;  Homestead,  §{  128,  145; 
Rape,  {  38;  Trial,  {  106;  Trover  and  Con- 
version, {  40;  Vendor  and  Purchaser,  {  229; 
Weapons,  {  7;  Witnesses,  {  66. 

X.  MUTTTAI.  BIGHTS.  DUTIES.  AMD 

i<iABn:<inE8. 

{  1 1  (Mo.)  Possession  by  husband  as  admin- 
istrator de  bonis  non  of  estate  to  which  wife 
was  entitled  held  not  such  a  possession  as,  prior 
to  the  married  woman's  act  of  1875,  would  vest 
ownership  in  him,  as  the  possession  must  be 
by  virtue  of  the  marital  relation. — Hauser  ▼. 
Murray,  166  8.  W.  U76. 

{  15  (Mo.)  A  deed  by  a  husband  and  wife  to 
land  in  which  he  claimed  some  interest  and  in 
which  she  had  an  undivided  interest  in  fee,  ex- 
ecuted whire  Gen.  St.  1865,  c.  109,  {  2,  govern- 
ing conveyances  by  a  husband  and  wife,  was  in 
force,  held  to  convey  the  interest  owned  in  fee 
and  not  merely  to  release  her  dower. — Hauser 
v.  Murray,  165  S.  W.  378. 

I  10  (Mo.)  At  common  law  a  husband  is  lia- 
ble to  a  third  person  for  necessaries  furnished 
to  his'  wife,   when   the  husband  has  neglected 
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to  supply  her  with  reasonable  support.— Dor- 
rance  v,  Dorrance,  165  S.  W.  783. 

$21  (Mo.App.)  A  husband  may  be  his  wife's 
agent  if  he  is  not  attempting  to  obtain  her  prop- 
erty for  himself,  and  his  authority  need  not  be 
in  writing.— Stenson  v.  Lancaster,  165  S.  W. 
1158. 

V.   IVIFE'S  SEPARATE   ESTATE. 

(D)   Conveyanoea    and    Contracts    to    Con- 
Tey. 

i  193  (Ky.)  Where    a    wife    and    her   infant 

husband  joined  in  a  trust  deed  of  her  land,  the 
deed,  being  invalid  as  to  the  husband  because  of 
his  infancy,  was  void  in  toto. — Mueller  t.  Rags- 
dale,  165  S.  W.  404. 

VI.  ACTIONS. 

$232  (Mo.App.)  In  an  action  on  a  note,  ex- 
ecuted by  a  husband  and  wife,  the  answer  by 
the  wife  admitting  the  execution  of  the  note, 
but  alleging  that  she  did  not  sign  it  until  after 
her  husband,  for  whose  sole  benefit  the  debt 
was  incurred,  had  signed  and  delivered  it  to 
plaintiff,  and  that  no  consideration  was  received 
by  her,  sets  forth  an  affirmative  defense,  and  she 
has  the  burden  of  proof.— Eitel  v.  Farr,  165  S. 
W.  1191. 

I  232  (Tex.CiT.App.)  In  a  coonterclaim  on  a 
contract  by  a  married  woman,  authorizing  de- 
fendant to  sell  her  property  for  cpmmissions  for 
making  the  sale,  evidence  held  to  show  that 
plaintifTs  husband  consented  to  the  contract 
with  defendant.— Shaw  v.  Faires,  165  S.  W.  501. 

1 235  (Mo.App.)  An  instruction  on  a  wife's 
ratification  of  acts  of  ber  husband,  done  as  her 
agent,  should  re<}uire  clear  proof  of  the  agency 
or  ratification  by  such  a  preponderance  of  the 
evidence  as  to  convince  the  3ury_  of  ratification 
after  considering  the  evidence,  in  view  of  the 
relationship  of  husband  and  wife,  and  the  jury 
should  be  cautioned  to  consider  that  relation- 
ship in  determining  the  question. — Stenson  v. 
Lancaster,  165  S.  W.  1158. 

Vm.  SEPARATION  AND  SEPARATE 
HAINTENANGE. 

{ 295  (Mo.)  Where  plaintiff  seasonably  sued 
to  set  aside  a  divorce  decree  against  her  for 
fraud,  and  also  sued  for  maintenance,  the  exist- 
ence of  the  decree  between  its  rendition  and 
the  institution  of  the  suit  to  set  it  aside  did 
not  preclude  her  from  obtaining  an  allowance 
for  maintenance  during  that  period. — Dorrance 
T.  Dorrance,  165  S.  W.  783. 

A  wife  may  obtain  an  allowance  for  attor- 
ney's fees  for  prosecuting  a  suit  for  mainte- 
nance, thoDgh  they  are  not  expressly  authoriz- 
ed by  Rev.  St.  1909,  §  8295,  authorizing  such 
suits.— Id. 

{  30 1  (Mo.)  Where  a  wife  was  compelled  to 
set  aside  a  divorce  decree  obtained  against  her 
by  her  husband,  for  fraud,  before  she  could  sue 
for  maintenance,  an  allowance  for  attorney's 
fees  in  that  suit  was  properly  taxable  under  a 
Count  of  her  petition  tor  separate  maintenance. 
—Dorrance  v.  Dorrance,  165  S.  W.  783. 

IX.  ABANBONlfENT. 

$313  (Tex.Cr.App.)  Iq  a  prosecution  for 
abandonment  after  seduction  and  marriage,  evi- 
dence that  defendant  did  not  intend  to  live  with 
his  wife  longer  than  the  two  years  required  by 
law  Iteld  pertinent  in  view  of  other  testimony. — 
aualls  V.  SUte,  165  S.  W.  202. 
'  In  a  prosecution  for  abandonment  after  se- 
duction and  marriage,  evidence  that  the  prose- 
cutrix had  been  engaged  to  other  men  prior  to 
the  time  she  became  engaged  to  defendant  was 
not  germane,  where  there  was  no  proof  offered 
as  to  criminal  intimacy. — Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  {$  652,  553. 


IDEM  SONANS. 

See  Names,  |  16. 

IDIOTS. 

See  Insane  Persons. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  $  121. 

IMPEACHMENT. 

See  Witnesses,  $$  318,  330,  337,  345. 


See  Bail. 


IMPRISONMENT. 
IMPROVEMENTS. 


See  Mechanics'  Liens,  If  5,  198,  199,  298;   Mu- 
nicipal Corporations,  |$  277-518. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Witnesses,  S  395. 

INCORPORATION. 

See  Corporations,  §  80. 

INDEMNITY. 

See  Principal  and  Surety;    Statutes,  |  75. 

S3  (Mo.)  An  agreement  by  a  sewer  contrac- 
tor with  a  city,  to  indemnifjf  the  city  for  inju- 
ries to  third  persons  resulting  from  the  con- 
tractor's negligence  in  constructing  the  sewer, 
does  not  contravene  public  policy,  and  is  valid. 
— Heman  Const.  Co.  t.  City  of  St  Louis,  165 
S.  W.  1032. 

$9  (Mo.)  Under  a  provision  in  a  sewer  con- 
tract executed  with  a  city,  binding  the  con- 
tractor to  obey  laws  controlling  those  engaged 
in  the  work,  and  to  indemnify  the  city  against 
all  suits  brougitt  on  account  of  any  injuries 
sustained  because  of  any  act  or  omission  of  the 
contractor  in  doing  the  work,  the  contractor 
could  not  recover  against  the  city  for  one- 
half  of  a  joint  jud^ent  against  it  and  the  city 
for  personal  injuries  sustained  by  the  contrac- 
tor's negligence.— Heman  Const  Co.  v.  City  of 
St  Louis,  165  S.  W.  1032. 

A  contractor,  suing  to  recover  from  a  city 
one-half  of  a  judgment  against  the  contractor 
and  a  city,  which  the  contractor  was  compelled 
to  pay,  for  injuries  to  property  abutting  an  al- 
ley by  the  contractor's  omission  to  give  notice 
to  the  owner  of  intention  to  excavate,  cannot 
escape  liability  for  payment  of  the  whole  judg- 
ment, on  the  ground  that  there  was  a  dis- 
crepancy between  the  actual  width  of  the 
alley  and  that  given  to  it  in  the  specifications. 
-Id. 

$  13  (Ky.)  One  Injured  b^  an  obstruction  on 
a  sidewalk  placed  there  during  the  construction 
of  a  building  on  the  abutting  property  may  re- 
cover either  from  the  city  or  from  the  abutting 
owner ;  but  the  city  has  a  right  of  recovery 
over  against  the  abutting  owner,  this  being  not 
a  right  of  contribution  but  indemnity. — City 
of  Louisville  v.  Nicholta,  165  S.  W.  660. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  S  318. 

INDETERMINATE  SENTENCE. 

See  Criminal  Law,  {  1206. 
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INDICTMENT  AND  INFORMATION. 

S«e  Criminal  Law,  gS  429,  814,  1186.  1202; 
False  Pretenses,  g|  26,  34 ;  Perjury,  §|  9,  32 ; 
Receiving  Stolen  Goods,  §  7. 

V.  BEQUISITES  Ain>  STTFFICIENGT 
OF  ACC1TSATZON. 

{87  (Ky.)  In  charging  a.  felony,  time  is  not 
material,  for  the  commonwealth  may  prove  the 
commission  of  the  offense  at  any  time  prior  to 
the  finding  of  the  Indictment— McOreary  v. 
Commonwealth,  165  S.  W.  081. 

§  105  (Ky.)  Ordinarily  a  delivery  of  goods  by 
the  seller  to  a  carrier  is  a  delivery  to  the  pur- 
chaser, so  as  to  make  the  goods  those  of  the 
purchaser  for  the  purpose  of  charging  owner- 
ship in  indictments,  provided  the  goods  deliv- 
ered are  of  the  proper  quality  and  quantity. — 
Commonwealth  v.  McGarvey,  165  S.  VV.  973. 

t'nder  the  substantially  direct  provisions  of 
Cr.  Code  Prac.  §  128,  it  is  immaterial  whether 
the  owner  of  property  taken  or  injured  is  cor- 
rectly alleged  in  the  indictment,  if  the  criminal 
act  is  sufficiently  described  so  that  it  may  be 
identified  as  the  one  which  accused  is  called  up- 
on to  answer. — Id. 

Vn.  MOTION  TO  QUASH  OB  DISMISS. 
AND  DEMXTRKEB. 

i  138  (Tex.Cr.App.)  Motion  to  quash  indict- 
ment on  ground  that  grand  jury  could  have  as- 
'certained  accused's  true  name  held  properly 
overruled,  where  it  was  not  sworn  to,  and  was 
unaiipported  by  evidence. — Gresencio  v.  State, 
165  S.  W.  936. 

§  140  (Tex.Cr.App.)  Where  an  indictment  did 
not  state  accused  s  full  name,  reciting  that  it 
was  unknown  to  the  grand  jurors,  a  motion  to 
quash  the  indictment,  in  which  motion  his  full 
name  was  stated,  should  have  been  treated  as 
suggesting  his  correct  name,  and  the  court 
should  have  corrected  the  indictment,  made  the 
proper  entries,  and  proceeded  with  the  cause. 
— Cresencio  v.  State,  165  S.  W.  936. 

TUX.  AMENDMENT. 

^  159  (Tex.Cr.App.)  An  indictment  for  pur- 
suing the  business  of  selling  intoxicants  in  pro- 
hibition territory  which  alleged  that  the  grand 
jurors  in  N.  county  "duly  organized  as  such  at 

the  term,   A.   D.   191—,"   was   properly 

amended  by  adding  the  name  of  the  month  and 
year ;  such  an  amendment  being  a  matter  of 
form,  which  was  authorized  under  the  direct 
provision  of  Code  Cr.  Proc.  1911,  arts.  598,  599. 
— Hightower  v.  State,  165  S.  W.  184. 

INDIGNITIES. 

See  Divorce,  {{  29,  132. 

INDORSEMENT. 

See  Bills  and  Notes,  {  301. 

INFANTS. 

See  Criminal  Law,  I  1168;  Oaardian  and 
Ward ;  Husband  and  Wife,  i  193 ;  Parties,  § 
75. 

n.  CTTSTODT  AND   PROTECTION. 

{  IS  (Ky.)  Ky.  St  {  1972,  prohibiting  the 
proprietors  of  pigeonhole  tables  or  tables  simi- 
lar thereto  from  allowing  minors  to  play  witb- 
ont  the  consent  of  their  parents  or  guardian,  ap- 
plies to  pool  tables  which  are  similar. — (Jom- 
monwealth  v.  Nance,  165  S.  W.  423. 

III.   PROPEBTT  AND  CONVEYANCES. 

I  39  (Ky.)  The  power  of  a  court  of  equity  to 
sen  an  infant's  realty  is  statutory,  and  the 
statute  must   be   strictly   complied  with,   to  di- 


vest the   infant  of  title.— Wyatt's  Trustees  T. 
Grider,  165  S.  W.  420. 

Under  Civ.  Code  Prac.  i  489,  subds.  1,  2,  3, 
which  contemplate  that  a  suit  for  the  purpose 
of  selling  an  infant's  land  shall  be  brought 
against  the  infant,  a  sale  of  land  held  in  trust 
for  the  maintenance  of  infants  was  void,  where 
the  sale  was  made  on  an  ex  parte  petition,  and 
the  infants  were  not  served,  and  no  guardian  ad 
litem  was  appointed  to  defend  for  &em.— Id. 

INFERIOR  COURTS. 

See  Courts,  g  169. 

INHERITANCE  TAX. 

See  Taxation,  gg  876,  885. 

INITIATIVE  AND  REFERENDUM. 

See  SUtutes,  |  35^. 

INJUNCTION. 

See  Divorce,  g  206;  Drains,  g  40;  Mortgages, 
g  235;  Municipal  Corporations,  f  671;  Nui- 
sance, gg  19,  31;  Railroads,  gg  108,  220; 
Trespass  to  Try  Title,  g  6. 

EL  SUBJECTS   OF  PBOTECTXON  AND 

BEIJEF. 
(A)  Aetlona  mnd  Otber  I<eK»I  PvoceedlnKa. 

g27  (Ark.)  Where  a.  sheriff  was  threatening 
to  oust  an  owner  from  her  house  under  a  writ 
against  another,  an  injunction  will  lie,  since  the 
only  remedy  at  law  for  damages  for  the  rental 
value  and  expense  of  moving  would  not  be  ade- 
quate to  compensate  the  owner. — Boswell  v.  Jor- 
dan, 165  S.  W.  295. 

An  owner,  who  was  abont  to  be  ousted  by  a 
sheriff  under  a  writ  against  another  person,  did 
not  have  an  adequate  remedy  under  Kirby's 
Dig.  §  4434,  authorizing  the  setting  aside  of  a 
judgment  upon  motion,  since  that  remedy  is 
available  only  to  a  party  to  the  action.— Id. 


(B)  Property, 


ConveyanceB. 
branoea. 


and  Incnin- 


g46  (Ark.)  Ek)uity  will  not  restrain  a  mere 
trespass  where  there  are  no  other  elements  of 
irreparable  injury,  unless  the  trespasser  is  in- 
solvent.—Boswell  V.  Jordan,  165  S.  W.  295.  • 

(E)   Public    Olllcera    and    Board*    and    Ma- 
nlclpallttes. 

g85  (Mo.)  Injunction  lies  to  restrain  the  en- 
forcement of  a  municipal  ordinance  invalid  as 
against  a  foreign  corporation  and  its  sales 
agent  as  interfering  with  interstate  commerce, 
and  thereby  prevent  irreparable  damage  by  a 
multiplicity  of  prosecutions  of  the  sales  agent 
—Jewel  Tea  Co.  v.  City  of  Carthage,  165  S. 
W.  743. 

IV.  PBELIMINART  AND  INTEBI.OCU. 

TOBT  INJUNCTIONS. 
(A)  Oronnda  and  Proceedinsa  to  Proenre. 

g  136  (Tex.Civ.App.)  In  a  suit  to  recover  prop- 
erty, a  temporary  injunction  will  not  issue  en- 
joining defendant  from  conducting  his  business 
in  the  premises,  because  of  his  failure  to  pay 
rent  to  plaintiff,  in  absence  of  an  allegation  that 
defendant  is  insolvent,  and  cannot  be  made  to 
respond  to  any  judgment— Block  v.  Fertitta, 
165  S.  W.  504. 

In  an  action  for  realty,  a  temporary  injunc- 
tion will  not  issue  restraining  its  lawful  use 
by  defendant  pending  the  action,  in  absence  of 
a  showing  that  defendant's  possession  was  forci- 
bly or  fraudulently  obtained,  and  that  the  in- 
junction is  necessary  to  preserve  the  status  quo 
of  plaintiff's  possession  or  to  prevent  irrepara- 
ble injury  to  the  property  or  to  plaintiff  by  de- 
fendant's use  thereof.— Id. 
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n.   WKIT.  ORDER  OB  DEOBEE.  SERV- 
ICE, AND  ENFORCEHENT. 

§208  (Ky.)  In  a  suit  to  enforce  plaintiff's 
contract  right  to  the  free  use  of  scales  for 
weighing  his  cattle,  the  decree  for  plaintiff,  or- 
dering performance  and  restraining  refusal  to 
permit  such  use,  held  reasonably  clear,  and  suf- 
ficient, when  fairly  construed. — Elder  ▼.  Offutt, 
165  S.  W.  424. 

1212  (Mo.App.)  An  injunction  restraining  S. 
from  polluting  a  stream  with  the  refuse  and 
offal  from  a  distillery  held  binding  on  him,  on 
a  corporation  he  afterwards  organized  to  oper- 
ate the  distillery,  and  on  B.,  who  fed  cattle  on 
its  premises,,  with  its  permission  and  to  the 
profit  of  himself,  the  corporation,  and  S. — Schu- 
macher V.  Sbawhan  Distillery  Co.,  105  8.  W. 
1142. 

INQUISITION. 

See  Insane  Persons. 

IN  REM. 

See  Taxation,  |  636. 

INSANE  PERSONS. 

See  Appeal  and  Error,  t  1170;  Constitutional 
Law,  I  308 ;  Criminal  Law,  §|  48,  311,  331, 
854;  liimiution  of  Actions,  ff  4,  74;  Be- 
mainders,  §  17. 

H.  IITQ17ISITIONS. 

8  19  (Mo.)  A  proceeding,  under  Rev.  St.  1009. 
I  829,  m  tne  nature  of  tne  writ  inquirendo  do 
lunatico  cannot  be  dismissed  by  the  petitioner, 
except  with  the  consent  of  the  probate  court 
acting  in  his  discretion  for  the  best  interests 
of  the  public  and  the  person  whose  sanity  is 
under  inquiry.— State  ex  rel.  Paxton  t.  Guin- 
otte,  165  S.  W.  718. 

INSOLVENCY. 

See  Corporations,  f  254 ;   Drains,  {  40. 

INSTRUCTIONS. 

To  jury,  sec  Criminal  Law,  §§  781-829 ;  Trial, 
fS  185-296. 

INSURANCE. 

See  Appeal  and  Error,  §S  1033,  1050,  1052, 
1066,  1068 ;  Contracts,  j  321 ;  Evidence,  §S 
121,  123,  244,  431,  513,  536,  588 ;  False  Pre- 
tenses, «  49 ;  Frauds,  Statute  of,  §  74 ;  Stat- 
utes, j  80;  Taxation,  Si  167,  276;  Trial,  fi 
61,  62,  127,  133,  252. 

I.   CONTBOI.  AND  BEOUI.ATION  IN 
OENERAI.. 

(8  (Ark.)  Ad  action  against  the  surety  on 
the  bond  given  by  an  insarance  company  whose 
draft  for  the  amount  of  a  loss  was  protested 
held  one  on  the  draft,  and  not  on  the  policy, 
where  the  complaint  prayed  for  the  recovery  of 
protest  fees,  and  did  not  authorize  recovery  of 
penalty  and  attorney's  fees.— Southwestern 
surety  Ins.  Co.  of  Oklahoma  v.  Clay  &  Nowlin, 
165  S.  W.  644. 

n.  INSITKANOE   COMPANIES. 
(B)   Hntnal  Companies. 

i  54  (Tex.Civ.App.)  A  notice  to  members  of  a 
mutual  assessment  accident  association  that 
amendments  to  the  by-laws  would  be  considered 
at  the  next  regular  meeting  of  the  board  of  di- 
rectors, Saturday,  December  9th.  is  Insufficient 
under  Rev.  St  1911,  art.  4800,  requiring  the 
notice  to  specify  the  time  and  place  of  con- 
sideration.— Hackler  v.  International  Travelers' 
Ass'n,  165  S.  W.  44. 

Where  the  notice  that  amendments  to  the  by- 
laws of  a  mutual  assessment  accident  associa- 
tion would  be  acted  upon  was  defective  be- 
cause not  specifying  the  place  of  meeting,  it  i« 


immaterial  that  a  member,  assertiiic  the  invalid- 
ity of  the  amendment  as  to  him,  knew  the  loca- 
tion of  the  home  office  of  the  association  at 
which  place  the  meeting  actually  was  held. — Id. 

ni.   INSURANCE  AGENTS   AND 
BROKERS. 

(B)   ABcnoT    for   Appllont   or  Insured. 

i  96  (Tex.Civ.App.)  Under  Rev,  St  1911, 
arts.  4961,  4962,  an  insurance  agent,  who  at  an 
owner's  request  procured  insurance  through  a 
broker  in  a  company  not  authorized  to  do  busi- 
ness in  the  state,  which  be  had  never  before 
represented,  held  the  agent  of  such  company. 
— Drummond  v.  White-Swearingeu  Realty  Ca_ 
165  S.  W.  20. 

{Ill  (Tex.Civ.App.)  An  agent  held  personal- 
ly liable  on  a  policy  procured  by  him  in  a  com- 
pany not  authorized  to  do  business  in  the  state. 
—Drummond  v.  White-Swearingen  Realty  Co., 
165  S.  W.  20. 

Under  Rev.  St  1911,  arts.  4961,  4962,  any 
legal  defense  available  to  an  insurance  com- 
pany is  available  to  a  person  held  personally 
liable  as  its  agent  pursuant  to  such  articlet. — Id. 

Under  Rev.  St  1911,  arts.  4874,  4962.  agent 
sued  on  policy  written  by  him  in  unauthorized 
company  held  to  have  the  burden  of  negativiof 
the  loss  asserted. — Id. 

Under  Rev.  St  1911,  arts.  4948,  4962,  agent 
for  unauthorized  insurance  company  held  Iwund 
by  the  company's  failure  to  give  notice  of  ita 
refusal  to  be  bound  by  the  policy  beotuse  of 
misrepresentations. — Id. 

V.  THE  CONTRACT  IN  OENERAIb 
(A)   Natnre,   Revnlsltcn,    nnd   Valldltr. 

I  124  (Mo.)  The  essential  elements  of  a 
contract  of  insurance  are  an  agreement  oral 
or  written,  whereby  for  a  legal  consideration 
the  promisor  undertakes  to  indemnify  the  prom- 
isee if  he  shall  suffer  a  specified  loss.— State 
ex  rel.  Inter-Insurance  Auxiliary  Co.  v.  Re- 
velle,  165  S.  W.  1084. 

f'ISO  (Ark.)  To  have  a  completed  contract  of 
insurance,  insured  must  accept  the  policies. — 
Gray  v.  Blackwood,  105  S.  W.  958. 

i  144  (Tex.Civ.App.)  Where  the  insurer  in 
policy,  covering  a  stock  of  merchandise  while 
located  in  a  designated  building,  agreed  in  a 
writing  delivered  to  insured  that  the  policy 
should  cover  the  stock  while  in  another  build- 
ing, it  could  not  deny  liability  on  the  ground 
that  the  writing  was  not  attached  to  the  pol- 
icy.—Texas  Nat  Fire  Ins.  Oo.  v.  White,  Blake- 
ney  ft  Fuller  Dry  Goods  Co.,  165  S.  W.  118. 

The  act  of  insured,  who  procured  a  fire  pol- 
icy on  a  stock  of  merchandise  while  located  in 
a  designated  building,  in  removing  the  stock  to 
another  building,  was  not  a  breach  of  the  pol- 
icy, and  an  agent  may  agree  to  a  modification  of 
the  policy  so  as  to  make  it  apply  to  the  stock 
while  in  the  second  building.— Id. 

Such  m<idifieation  is  supported  by  a  considera- 
tion consisting  of  the  forbearance  of  insured  to 
demand  a  cancellation  of  the  policy  and  a  re- 
turn of  the  unearned  premium. — Id. 

(B)   Oonstmetion  and  Operation. 

I  146  (Ky.)  The  language  of  exceptions,  war- 
ranties, and  conditions  in  insurance  policies 
must  be  clear,  and  any  doubt  in  the  meaning 
thereof  will  be  resolved  against  the  insurer. — 
Farmers'  Mut.  Equity  Ins.  Society  v.  Smith, 
165  S.  W.  675. 

VI.   FREMnmS,  DUES,  AND  ASSESS- 
MENTS. 

i  186  (Mo.App.)  An  insurance  agent  having 
authority  to  collect  from  insured  a  past-dne 
premium  and  take  an  application  from  him  for 
reinstatement  had  authority  to  collect  from  him 
another  premium  due  in  a  few  days,  necessary 
to  preserve  the  insurance  under  the  reinstate- 
ment.—Parr  T.  IlUnoia  Life  Ina.  Co.  165  B.  W. 
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Vn.  ASSIONMEKT  OR  OTHER  TRANS. 
FER   OP  POUCY. 

§  203  (Mo.App.)  A  contingent  interest,  such 
as  an  afsured'a  right  to  the  cash  surrender  value 
of  a  life  insurance  policy  after  20  years  from 
its  execution,  could  be  assigned  before  such 
20  years  had  expired.— Cornell  v.  Mutual  Life 
Ina.  Co.  of  New  York,  165  S.  W.  858. 

Where,  in  an  action  on  a  life  policy,  it  ap- 
peared tnat  assured  had,  pursuant  thereto,  as- 
signed bia  interest  in  the  cash  surrender  value 
of  the  policy,  and  its  full  cash  value  paid  to  the 
assignee,  on  maturity,  it  is  immaterial,  with 
respect  to  the  rights  of  the  company  and  the 
origiDal  beneficiary,  whether  the  rights  under 
the  assignment  were  legal  or  equitable. — Id. 

§  20S  (Mo.App.)  While,  in   the  absence  of  a 

£rovi8ion  to  the  contrary  in  a  life  policy,  the 
eneficiary  has  a  vested  right  therein  which 
cannot  be  impaired  by  assignments,  without 
bis  consent,  th^  policy  may  be  assigned  without 
the  beneficiary's  consent  if  it  provides  for  as- 
signment or  change  of  beneficiary. — Cornell  v. 
Mutual  Life  Ins.  Co.  of  New  York,  165  S.  W. 
868. 

1 208  (Mo.App.)  An  assignment  of  assured's 
right  to  the  ctisb  surrender  value  of  a  life  pol- 
icy after  the  expiration  of  20  years  from  its 
execution  need  not  be  in  writing,  but  could  be 
made  by  the  mere  deposit  of  the  policy  and  its 
retention  by  the  pledgee,  with  pledgor's  consent. 
— Cornell  v.  Mutual  Life  Ins.  Co.  of  New  York, 
165  S.  W.  858. 

{219  (Mo.App.)  After  a  life  policy  was  as- 
signed or  pledged  pursuant  to  a  provision  there- 
in, authorizing  its  assignment,  the  assignee  or 
pledgee  could,  without  subsequent  ratification 
or  authorization,  foreclose  the  pledge  and  en- 
force the  assignment.— Cornell  v.  Mutual  Life 
Ins.  Co.  of  New  York,  165  S.  W.  858. 

X.  FORFETTITRE     OF     FOLICT     FOR 

BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(A)  Groanda  In  General. 

1 310  (Ark.)  Where  an  insurance  policy  ex- 
pressly provided  that  upon  nonpayment  of  pre- 
miums the  policy  should  be  forfeited,  except  that 
certain  rights  might  be  preserved  to  insured, 
some  of  them  dependent  upon  his  taking  action, 
the  insurer  need  take  no  affirmative  action  to 
forfeit  the  policy.— Patterson  v.  Equitable  Life 
Assur.  Society,  165  S.  W.  454. 

§  3 1 0  (Mo.App.)  When  a  member  of  an  insur- 
ance organization  is  suspended,  he  still  pos- 
sesses rights  in  the  organization  until  a  for- 
feiture has  been  declared.— Keeton  t.  National 
Union,  165  S.  W.  1107. 

(B)  Matters    Relatlngr   to   Property    or   In- 
terest Insnred. 

i  323  (Ky.)  The  effect  of  a  provision  of  an  In- 
■nrance  policy,  avoiding  it  if  the  premises  t>e- 
oome  vacant  or  unoccupied,  depends  upon  the 
intent  of  the  parties,  to  be  ascertained  from 
the  whole  instrument,  the  subject-matter  of  the 
contract,  and  the  situation  of  the  property  in- 
sured.— Farmers'  Mut.  Equity  Ins.  Society  v. 
Smith,  165  S.  W.  675. 

Notwithstanding  provision  that  insurance  will 
sot  be  carried  on  unoccupied  buildings  unless 
covered  by  vacancy  permit,  insurer  held  liable 
where  tenant  moved  out  on  Saturday  evening 
and  another  tenant  was  to  move  in  on  Monday, 
and  the  building  was  burned  early  Mionday 
morning.— Id. 

XI.  ESTOPPEI.,  WAIVER,  OR  AGREE- 
MENTS  AFFECTING   RIGHT   TO 

AVOID  OR  FORFEIT  POLICY. 

{ 388  (Ark.)  Letters  written  by  an  insurer 
after  the  death  of  the  insured,  declaring  that 
unless  a  loan  on  the  policy  was  paid,  its  cash 


value  would  be  applied  to  the  loan,  do  not 
show  a  waiver  of  the  forfeiture  of  the  policy 
tor  previous  nonpayment  of  premiums. — Patter- 
son v.  £iquitable  Life  Assur.  Society,  165  S.  W. 
454. 

Where  the  insured  defaulted  in  the  payment 
of  premiums,  the  rights  of  his  beneficiary  be- 
came fixed  ui)on  his  death,  and  a  forfeiture  of 
the  policy  is  not  waived  b^  letters  written  to  the 
insured  by  the  insurer  in  ignorance  of  his  death. 
-Id. 

Xin.  EXTENT   OF  LOSS  AND  I.IA- 

BII.ITY  OF  INSURER. 
(B)   Insurance   of   Property   and  Titles. 

S  493  (Mo.App.)  In  determining  whether  there 
is  a  "total  loss"  from  a  fire,  the  question  is 
whether  -the  building  is  so  far  destroyed  that  the 
ruins  are  worthless  and  cannot  be  used  in  re- 
constructing it,  so  that  when  rebuilt  it  will  be 
in  as  good  condition  as  before  the  fire.— City  of 
Aurora  v.  Firemen's  Fund  Ins.  Co.,  165  S.  W. 
357. 

S499  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
arts.  4874,  4&48,  policy  for  $4,000  held  a  liq- 
uidated demand  for  that  amount,  where  there 
was  a  total  loss,  though  property  was  not  worth 
such  amount,  where  the  insurance  was  induced 
by  no  representation  by  insured. — Drummond  v. 
\Vhite-Swearingen  Realty  Co.,  165  S.  W.  20. 

§  500  (Mo.App.)  Where  the  property  destroy- 
ed was  insured  for  ^7,500,  and  there  was  no 
evidence  showing  a  depreciation  in  its  value 
between  the  date  of  the  policy  and  the  fire,  the 
company  would  be  estopped  to  deny  that  the 
value  of  the  property  was  $'7,5(K).— City  of  Au- 
rora V.  Firemen's  Fund  Ins.  Co.,  165  S.  W.  357. 

i  507  JTex.Civ.App.)  An  insurance  policy,  in- 
demnifying insured  against  loss  of  rents  caused 
by  fire  or  lightning  actually  sustained  on  rented 
premises  for  and  during  such  period  as  may  be 
reasonably  necessary  to  restore  the  premises 
to  the  same  tenantable  condition  as  before  the 
fire,  held  to  cover  such  period  as  was  necessary 
to  place  the  contract  for  repairs,  and  was  not 
limited  to  the  time  actually  spent  in  the  mak- 
ing of  the  repairs.- Hartford  Fire  Ins.  Co.  v. 
Pires,  166  S.  W.  565. 

(E)   Accident   and   Healtli   Insurance. 

§  530  (Mo.App.)  Assured,  in  an  accident  and 
health  policy  stipulating  for  a  monthly  in- 
demnity based  on  the  money  value  of  his  time, 
held  entitled  to  recover  an  indemnity  to  the 
amount  of  his  wages  only. — Reddick  v.  North- 
em  Accident  Co.,  165  S.  W.  354, 

XVH.  PAYMENT    OR   DISCHARGE, 
CONTRIBUTION.  AND   SUB- 
ROGATION. 

i  598  (Tex.Civ.App.)  Where  an  insured  build- 
ing is  destroyed,  the  amount  of  the  policy  is 
due  when  the  loss  occurred,  and  it  will  bear 
interest  from  that  date.— Fire  Ass'n  of  Phila- 
delphia V.  Strayhorn,  165  S.  W.  901. 

i  602  (Mo.App.)  In  view  of  Acts  1911,  pp.  282, 
283,  permitting  an  amount  to  be  added  for  vexa- 
tious refusal  to  pay  a  fire  policy,  "not  to  ex- 
ceed" 10  per  cent,  "of  the  loss,"  it  was  error 
to  permit  an  allowance  fixed  at  "10  per  cent 
on  the  amount  of  said  policy." — City  of  Aurora 
V.  Kremen's  Fund  Ins.  Co.,  165  S.  W.  357. 

XVm.  ACTIONS  ON  POI.ICIES. 

§  634  (Mo.App.)  In  an  action  on  a  policy, 
plaintifEs  were  not  required  to  plead  waiver  of 
proofs  of  death,  in  order  to  prove  the  same.^ 
Keeton  v.  National  Union,  166  S.  W.  1107. 

5645  (Mo.App.)  Want  of  insurable  interest 
in  the  plaintiffs  in  an  action  on  a  policy  must 
be  specially  pleaded  and  cannot  be  shown  under 
a  general  denial. — Keeton  v.  National  Union, 
165  S.  W.  1107. 
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1 646  (Ark.)  Proof  that  insured  retained  poa- 
sessiou  of  the  policy  from  its  issuance  until  the 
commencement  of  an  action  on  an  alleged  pre- 
mium note  was  prima  facie  eTidence  that  in- 
sured had  accepted  the  policy,  placing  the  bur- 
den on  her  to  show  the  contrary. — Gray  v. 
Blackwood,  165  S.  W.  95& 

{  646  (Mo.App.)  An  insurer,  seeking  to  escape 
liability  on  an  accident  policy  providing  for 
monthly  indemnity  for  loss  of  time  resulting 
from  bodily  injuries  on  the  ground  that  assured 
sustained  an  injury  while  under  the  influence 
of  intoxicating  liquor,  or  in  consequence  thereof, 
has  the  burden  of  proving  the  defense. — Reddick 
V.  Northern  Accident  Co.,  165  S.  W.  354. 

g  646  (Mo.App.)  In  an  action  on  a  policy  it 
was  not  only  essential  for  defendant  to  prove 
that  insured  was  suspended,  but  also  that  his 
policy  was  forfeited. — Keeton  v.  National  Un- 
ion, 165  S.  W.  1107. 

Where  a  forfeiture  is  relied  on  as  a  defense 
to  a  policy,  the  burden  is  on  defendant  to  clear- 
ly prove  it;  it  being  construed  most  strictly 
against  the  insurer  and  in  favor  of  insured. 
—Id. 

Beneficiaries  named  in  the  policy  are  not  re- 
quired to  prove  that  they  are  entitled  to  sue. 
—Id. 

Where  an  insurer  pleads  failure  to  pay  pre- 
miums or  assessments,  the  burden  is  on  it  to 
prove  the  same. — Id. 

i  648  (Mo.App.)  An  application  by  insured 
for  reinstatement  held  inadmissible  to  prove  in- 
sured's suspension  in  an  action  by  the  bene- 
ficiary under  the  policy. — Keeton  v.  National 
Union.  166  S.  W.  1107. 

i  65 1  (Mo.App.)  In  an  action  on  a  life  insur- 
ance policy,  toe  policy  was  admissible  in  sup- 
port of  plaintiff's  case  without  the  application. 
—Keeton  v.  National  Union,  165  S.  W.  1107. 

{664  (Mo.App.)  In  an  action  on  a  life  pol- 
'•cy,  evidence  or  letters  between  plaintiff's  at- 
wrneys  and  defendant  held  admissible  to  show 
•waiver  of  proofs  of  death. — Keeton  v.  National 
■IJnion,  165  S.  W.  1107. 

§  665  (Mo.App.)  In  an  action  on  a  life  policy 
irbich  the  company  claimed  was  assigned  by  as- 
sured, evidence  held  not  to  sustain  a  finding 
:hat  assured  did  not  sign  a  written  assignment 
of  his  interest  in  the  cash  surrender  value  of 
the  policy.— Cornell  v.  Mutual  Life  Ins.  Co.  of 
New  York,  165  S.  W.  858. 

S665  (Tez.Civ.App.)  In  an  action  on  a  fire 
icy,  evidence  held  to  show  that  the  condi- 
tion that  the  policy  should  be  void  if  the  build- 
ing should  be  vacant  or  unoccupied  for  ten  days 
was  not  broken. — Home  Ins.  Co.  v.  Feterman, 
1C5  S.  W,  103. 

§  665  (Tex.Civ.App.)  In  an  action  on  a  policy 
insuring  against  the  loss  of  rents  on  property 
for  the  period  reasonably  necessary  to  restore 
the  property,  evidence  held  to  sustain  a  finding 
that  the  time  consumed  was  reasonably  neces- 
sary to  restore  the  building. — Hartford  Fire  Ins. 
Co.  V.  Pires,  165  8.  W.  565. 

§  668  (Ark.)  In  an  action  on  a  note  claimed 
to  have  been  given  as  a  premium  note  to  a  life 
insurance  company,  evidence  held  to  make  it  a 
jury  question  whether  there  was  ever  a  com- 
pleted contract  of  insurance. — Gray  v.  Black- 
wood, 165  S.  W.  958. 

§  668  (Mo.App.)  In  an  action  on  a  fire  policy 
covering  a  briclE  building,  evidence  held  to  make 
it  a  jury  question  whether  the  building  was  a 
total  loss. — City  of  Aurora  v.  Firemen's  ESind 
Ins.  Co.,  165  S.  W.  357. 

S  669  (Tex.Civ.App.)  In  an  action  on  a  policy 
indemnifying  against  the  loss  of  rents  for  such 
period  as  was  reasonably  necessary  to  restore 
the  premises,  the  evidence  being  undisputed  that 
from  the  date  of  the  fire  to  the  restoration  of 
the  building  the  rents  were  $175,  the  insurance 
company  contesting  alone  the  amount  of  re- 
covery, the  court  properly  charged  that  if  the 


time  actually  spent  was  no  more  than  was  rea- 
sonably necessary,  they  should  find  for  the  in- 
sured for  the  sum  of  $175.— Hartford  Fire  Ins. 
Co.  V.  Pires,  165  S.  W.  565. 

§669  (Tex.Civ.App.)  In  an  action  on  a  fire 
policy,  an  instruction  defining  total  loss  held 
sufficiently  favorable  to  insurer. — Fire  Ass'n  of 
Philadelphia  v.  Strayhorn,  165  S.  W.  901. 

XX.  MUTUAI.   BENEFIT   INBUItAIfCE. 

(A)   Corporation*   and   Assoclationa. 

§687  (Ky.)  That  a  fraternal  benefit  associa- 
tion offered  to  its  members  only  a  small  prize 
for  procuring  new  applications  for  membership 
was  not  a  payment  of  commissions  or  employ- 
ment of  agents  within  Ky.  St  g  679,  as  amend- 
ed by  Acts  1906,  c  141,  so  as  to  prevent  the 
association  from  being  a  fraternal  society. — 
BHnch  V.  Bond,  165  S.  W.  400. 

(B)  The  Contract  In  General. 

§  723  (Tez.Oiv.App.)  A  negative  answer  to  a 
question  asked  insured,  "Have  you  ever  had  a 
surgical  operation  performed  or  received  treat- 
ment in  a  hospital,  sanitarium,  retreat,  or  any 
public  or  private  institution  for  the  treatment 
of  physical  or  mental  disease?"  was  not  made 
false  by  proof  that  insured  had  been  operated 
on  by  a  physician  by  surgical  instruments  at 
her  home. — Ladies  of  Maccabees  of  the  World  v. 
Kendrick,  165  S.  W.  110. 

A  comma  will  not  be  supplied  by  constmction 
after  the  word  "performeif '  in  order  to  make 
false  a  negative  answer  to  a  question  asked  in- 
sured, "Have  you  ever  had  a  surgical  operation 
performed  or  received  treatment  in  a  hospital 
*  •  *  or  any  public  or  private  institution  for 
the  treatment  of  ♦  *  *  disease?"  where  the 
proof  showed  that  insured  had  been  operated  on 
at  her  home. — Id. 

(D)  Forfeiture  or  Biupenalon. 

§  750  (Mo.App.)  The  omission  of  the  local 
lodge  to  send  to  the  Supreme  Lodge  an  agree- 
ment by  it  to  pay  the  dues  of  the  member,  aa 
required  by  the  by-laws  authorizing  such  agree- 
ment, does  not  defeat  the  beneficiary's  rights 
under  the  certificate. — Hotchkiss  v.  Supreme 
Lodge  K.  P.,  165  S.  W.  1120. 

(B)  Benefldarle*  and  Beaeflta. 

g  773  (Ky.)  While  a  creditor  has  an  insurable 
interest  in  bis  debtor's  life,  he  is  not  merely,  by 
reason  of  the  relationship  of  debtor  and  credi- 
tor, a  "dependent"  upon  insured  so  as  to  per- 
mit the  creditor  to  be  properly  described  by 
that  word  in  a  mutual  benefit  certificate. — Finch 
V.  Bond,  165  S.  W.  400. 

(P)  Actions   tor  BeneSts. 

§  817  (Mo.App.)  In  an  action  on  a  policy,  the 
burden  of  proving  a  contention  that  defendant 
was  a  fraternal  society  and  not  an  insurance 
company  was  on  it,  and  did  not  depend  on  the 
mere  form  of  the  contract  aa  distinguished  from 
its  character.— Keeton  v.  National  Union,  165 
S.  W.  1107. 

g  818  (Mo.App.)  An  agreement  by  the  local 
lodge  to  pay  the  dues  upon  an  insurance  cer- 
tificate for  a  member,  as  authorized  by  the  by- 
laws, held  admissible  in  evidence  against  the 
Supreme  Lodge. — Hotchkiss  v.  Supreme  Lodge 
K.  P.,  165  S.  W.  1120. 

g8l9  (Tex.Civ.App.)  Proof  that  decedent  had 
been  attended  by  a  physician  at  a  natural  child- 
birth held  not  to  show  that  her  negative  answer 
to  a  question,  "Have  you  consulted  or  been  at- 
tended by  a  physician  during  the  past  five 
years?  "  was  false.— Ladies  of  Maccabees  of  the 
World  V.  Kendrick,  165  S.  W.  110. 

INTENT. 

See  Statutes,  g  188 ;   Wills,  g  487. 
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INTEREST. 

See  Guaidian  and  Ward,  Si  54.  173;  Insurance, 
{  598;  Justices  of  the  Peace,  f  44;  Munici- 
pal Corporations,  §  518;    Witnesses,  {  376. 

INTERSTATE  COMMERCL 

See'  C!ommerc6. 

INTOXICATING  LIQUORS. 


See  Commerce,  §|  8,  14,  61;  Indictment  and 
Information,  i  159;  Mandamus,  §  176;  Stat- 
utes, S§  73,  77,  107,  114;  Witnesses,  §§  268, 
345. 

m.  I.O0AI.  OPTION. 

132  (Mo.)  Since  Rev.  St.  1909,  f  7239,  pro- 
Tiding  for  local  option  elections  in  cities,  does 
not  prescribe  from  what  source  the  city  council 
shall  obtain  official  information  as  to  the  req- 
uisite number  of  petitioners  required  to  sign 
a  petition  for  an  election,  they  must  use  the 
latest  official  sources  of  information,  being  re- 
sponsible only  to  the  courts  for  a  mistake  of 
acting  upon  a  petition  containing  an  insufficient 
number  of  names. — State  ez  reL  Kemper  v. 
Carter,  166  S.  W.  773. 

IV.  LICENSES  AND  TAXES. 

{  108  (Tex.Civ.App.)  The  trial  of  a  suit  in  the 
district  court  against  the  State  Comptroller  to 
reinstate  a  liquor  license  canceled  by  him  on 
evidence  taken  before  a  notary  public,  is  de 
novo,  80  that  evidence  in  addition  to  that  taken 
before  the  notary  is  admissible. — Kluth  ▼.  Lane, 
165  S.  W.  524. 

VI.   OFFENSES. 

t  167  (Tex.Cr.App.)  That  W.  purchased  whis- 
:ky  from  accused  would  not  make  him  an  ac- 
complice, under  the  statute,  to  the  offense  of 
pursuing  the  business  of  selling  intoxicants  in 

§rohibition  territory. — Hightower  v.  State,  165 
.  W.  184. 

J  167  (Tex.Cr.App.)  Where  a  father  paid  de- 
fendant $1.50  for  whisky,  which  he  directed  de- 
fendant to  deliver  to  bis  son,  which  defendant 
subsequently  did,  such  facts  showed  a  sale  -to 
the  father,  and  were  insufficient  to  support  an 
indictment  alleging  a  sale  to  the  son.— McKlwee 
T.  State,  165  S.  W.  927. 

Vm.   CRIMINAI.     PROSEOTTTIONS. 

i  232  (Tez.Cr.App.)  In  a  prosecution  for  pur- 
suing the  business  of  selling  intoxicants  in  pro- 
hibition territory,  evidence  was  admissible  that 
accused  was  the  person  from  whom  a  witness 
bought  whisky.— Hightower  v.  State,  165  S.  W. 
184. 

1 236  (Tex.Cr.App.)  In  a  prosecution  for  pur- 
suing the  business  or  occupation  of  selling  in- 
toxicants in  prohibition  territory  evidence  held 
to  show  a  sale  of  whisky  to  J.,  and  not  to  show 
that  accused  was  merely  acting  as  .T.'s  agent  in 
ordering  the  whisky  for  him. — Hightower  t. 
State,  165  S.  W.  184. 

In  order  to  convict  of  pursuing  the  business 
or  occupation  of  selling  intoxicants  in  prohibi- 
tion territory,  the  state  need  not  prove  each 
specific  sale  alleged,  but  need  only  prove  that 
accused  followed  toe  business  or  occupation, 
and  made  at  least  two  sales. — Id. 

If  an  accomplice,  who  testified  as  to  sales  in 
a  prosecution  for  pursuing  the  business  of  sell- 
ing intoxicants  in  prohibition  territory,  was 
corroborated  as  to  more  than  one  sale,  the 
jury  could  convict  on  his  evidence  irrespective 
of  a  sale  to  any  one  else,  and,  if  his  testimony 
was  corroborated  as  to  only  one  sale,  the  state 
could  convict,  by  showing,  in  addition  to  that 
mle,  a  sale  to  others  proven  by  other  evidence. 
—Id. 

§  238  (Tez.Cr.App.)  In  a  prosecution  for  pur- 
suing the  business  or  occupation  of  selling  in- 


toxicants in  prohibition  territory,  evidence  held 
to  make  it  a  jury  question  whether  a  certain 
person  was  an  accomplice. — Hightower  v.  State, 
165  S.  W.  184. 

i239  (Tex.Cr.App.)  An  instruction,  which 
required  that  accused  must  have  made  at  least 
two  sales  in  pursuing  the  business  of  selling 
Intoxicants,  and  must  have  been  engaged  there- 
in, held  not  objectionable  as  permitting  a  con- 
viction upon  proof  of  merely  two  distinct  sales. 
—Hightower  v.  State,  165  S.  W.  184. 

An  instruction,  held  not  objectionable  on  the 
ground  that  it  did  not  define  the  offense  charg- 
ed, where  it  substantially  charged  the  language 
of  the  statute  that  any  person  who  engages  in 
or  pursues  the  occupation  or  business  of  selling 
intoxicants  in  prohibition  territory  shall  be 
punished. — Id. 

Where  the  evidence  showed  a  sale  by  accused 
to  J.,  the  refusal  of  a  requested  charge  that  the 
transaction  was  not  a  sale  if  accused  ordered 
the  whisky  as  J.'s  agent  and  the  giving  of  a 
charge  on  the  same  subject  held  not  reversible 
error.— Id. 

A  requested  charge  that  by  the  term  "pursu- 
ing the  occupation"  of  selling  intoxicants  in 
prohibition  territory  was  meant  that  accused 
was  engaged  in  selling  intoxicants  as  her  chief 
business  and  occupation,  and  was  engaged  there- 
in for  the  purpose  of  making  a  living  or  obtain- 
ing wealth,  was  properly  refused  as  inaccurate. 

A  requested  charge  on  accomplices,  in  a  prose- 
cution for  pursuing  the  business  or  occupation 
of  selling  intoxicants  in  prohibition  territory, 
fteW  pr<n)erly  refused,  for  not  being  applicable  to 
proof  of  one  or  more  of  the  two  or  more  sales 
required  to  constitute  the  offense. — Id. 

S  239  (Tex.Cr.App.)  In  a  prosecution  for  vi- 
olating the  local  option  law,  a  portion  of  the 
charge  held  in  conflict  with  a  special  charge  giv- 
en at  defendant's  request,  and  to  have  with- 
drawn from  the  jury  defendant's  defense  of 
agency  in  procuring  the  whisky  for  the  purchas- 
er.—McElwee  V.  State,  165  S.  W.  927. 

JEOPARDY. 

See  Criminal  Law,  {f  16^200;   Perjury,  {  15. 

JOINDER. 

See  Action,  §|  38,  47;   Pleading,  §  406. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOURNALS. 

See  States,  f  37 ;   Statutes,  §{  19,  35,  285. 

JUDGES. 

See  Certiorari,  §  44 ;   Courts ;   Criminal  Law,  S 
673;    Justices  of  the  Peace. 

I.  APPOINTMENT,      QUAUFIOATION, 
AND  TENURE. 

i  6  (Ark.)  Where  both  the  outgoing  and  in- 
coming judges  claimed  the  rii^ht  to  act  on  the 
day  on  which  the  latter  qualified,  the  one  not 
entitled  to  art  is  not  a  de  facto  officer. — Jewett 
V.  McConnell,  165  S.  W.  954. 

i  7  (Ark.)  Under  Const,  art.  7,  i  29,  fixing  the 
tenure  of  county  judges,  and  schedule  to  Consti- 
tntion,  S  20,  requiring  the  state  board  of  super- 
visors to  declare  the  result  of  the  first  election, 
the  term  of  office  of  the  first  county  judge  began 
when  the  result  of  the  election  was  officially  de- 
clared, and  not  when  he  qualified. — Jewett  v. 
McConnell,  105  S.  W.  954. 

The  term  of  office  of  county  judge  held  to 
begin  on  October  31st  following  the  biennial 
election.  In  view  of  the  custom  of  the  Governor 
to  issue  commissions  on  that  date,  and  the  fact 
that  the  proclamation  of  the  Constitution   of 
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1874  was  made  on  October  30tb,  although  the 
date  on  which  the  result  of  the  first  election 
was  declared  was  not  established. — Id. 

A  term  of  office  of  a  county  judge  elected  for 
two  years,  which  term  began  on  October  3l8t, 
expires  at  midnight  on  October  30th.— Id. 

JUDGMENT. 

See  Appeal  and  Error:  Attorney  and  Client,  § 
126;  Bail,  S§  77,  03;  Brokers,  S  SG;  Cer- 
tiorari, §§  36,  44,  68 ;  Corporatious.  |  256 ; 
Costs,  S  238;  Courts,  §§  Sf)-05 :  Criminal 
Law,  §1  978-991,  1120 ;  Divorce,  §§  167,  331 ; 
Execution;  Fraudulent  Conveyances,  §  315; 
Guardian  and  Ward,  |  i03 ;  Injunction,  SS 
208,  212 ;  Justices  of  the  t'eace,  §  147 ;  Limi- 
tation of  Actions,  §  182;  Partnership,  §  251; 
Principal  and  Agent,  §  145 ;  Railroads,  §  9 ; 
Taxation,  §§  647,  648 ;  Trespass  to  Try  Title, 
§47. 

I.  NATURE  AND  ESSENTIAI.S  IN 
OENERAI.. 

S  f7  (Mo.)  Under  Rev.  St.  1855,  c  12,-art.  1. 
I  23.  where  an  order  for  publication,  proof  of 
publication,  and  interlocutory  judgment  did  not 
require  or  show  notice  that  property  had  been 
attached,  the  court  held  to  have  no  jurisdiction, 
and  the  judgment  and  a  sherifTs  sale  pursuant 
thereto  were  void.— Hauser  v.  Murray,  165  S. 
W.  376. 

i  18  (Ky.)  Where  defendant's  answer  nei- 
ther contained  the  words  "counterclaim"  or  "set- 
off," as  required  by  Civ.  Code  Prac.  §  97,  subd. 

4,  nor  pleaded  facts  sufficient  to  constitute  a 
counterclaim  or  set-off,  a  judgment  awarding 
defendant  affirmative  relief  cannot  be  sustain- 
ed.—Lancaster  v.  Cambron,  165  S.  W.  416. 

VI.    ON  TRIAI.  OF  ISSUES. 

(C)    ConformltT   to    Procesfi,   Fleadlnsa, 
Proofs,  and  Verdict  or  Flpdlnara. 

§  248  (Mo.)  Where  a  suit  to  set  aside  a  deed 
obtained  from  an  insane  person  was  revived,  a 
judgment  subsequently  rendered  in  favor  of  the 
heirs  was  not  defective  as  not  conforminf^  to  thu 
petition  because  the  amendment  authorized  by 
the  order  of  revival  showing  the  rights  of  the 
heirs  was  not  in  fact  made. — Halasy  v.  Halasy, 
165  S.  W.  1012. 

1 248  (Tex.Civ.App.)  In  an  action  against  a 
railroad  company  for  damages  for  the  construc- 
tion of  its  line,  damages  for  trespasses  outside 
of  the  land  contracted  for  as  a  right  of  way 
cannot  be  recovered,  where  plaintiff  was  not  the 
owner  at  the  time  of  the  trespass,  and  his  peti- 
tion did  not  allege  any  assignment  of  the  right 
of  action.— Timpson  &  H.  Ry.  Co.  v.  Smith,  165 

5.  W.  86. 

§251  (Tex.Civ.App.)  In  action  against  presi- 
dent and  vice  president  of  corporation  on  note 
for  money  borrowed  for  its  benefit,  judgment  in 
their  favor  against  corporation  will  not  be  de- 
nied on  the  ground  that  its  liability  was  on  an 
implied  obligation,  the  plea  not  founding  their 
right,  as  claimed,  on  the  note.— Georgetown 
Mercantile  Co.  v.  First  Nat.  Bank,  165  S.  W. 
73. 

§251  (Tex.Civ.App.)  Where  the  petition,  in 
an  action  to  set  aside  a  partition  judgment  for 
fraud  by  defendant  in  procuring  it,  alleRcd  that 
title  did  not  pass  at  the  partition  sale  to  de- 
fendant, or  to  the  purchasers  from  him,  because 
of  such  fraud,  plaintiff  cannot  recover  damages 
against  defendant  for  the  value  of  the  land,  or 
the  price  he  sold  it  for.— Dean  v.  Dean,  165  S. 
W.  00. 

§  252  (Mo.App.)  A  plaintiff,  though  not  en- 
titled to  all  the  relief  prayed  for,  may  have  the 
relief,  established  by  the  evidence,  under  his 
prayer  for  general  relief, — John  McMenamy  In- 
vestment &  Real  Estate  Co.  v.  Dawley,  165  S. 
W.  829. 


§  257  (Mo.)  A  referee's,  findings  approved  by 
the  trial  court  is,  under  Rev.  St.  1009,  art.  2013, 
a  special  verdict,  and  judgment  must  be  entered 
in  accordance  therewith.— Lackland  v.  Benahaw, 
165  S.  W.  314. 

IX.   OPENING  OB  VACATING. 

§  350  (Tex.Civ.App.)  A  failure  "to  serve  pro- 
cess on  defendant,  or  the  making  of  service  m  a 
manner  not  in  substantial  accordance  with  the 
statute,  is,  as  a  rule,  ground  for  vacating  a 
judgment— Dean  v.  Dean,  165  S.  W.  90. 

§383  (Tex.CivJLpp.)  While,  if  citation  wa» 
not  served  upon  minor  defendants  in  partition, 
the  judgment  would  be  invalid  on  direct  attack 
as  to  the  parties  to  the  judgment,  bona  fide  pur- 
chasers from  such  parties  will  be  protected 
where  the  judgment  recites  service,  though  the 
judgment  be  invalid  for  want  of  service. — Dean 
V.  Dean,  165  S.  W.  90. 

§392  (Tex.Civ.App.)  On  a  direct  attack  on  a 
judgment,  as  for  want  of  service,  etc.,  it  may  be 
shown  by  extrinsic  evidence  that  one  part  of 
the  record  contradicts  another  part,  so  that  a 
recital  of  service  or  want  of  service  in  a  judg- 
ment may  be  contradicted  by  producing  the 
original  summons  and  return. — Dean  v.  Dean, 
165  S.  W.  90. 

§  394  JiTex.Civ.App.)  In  an  action  to  set  aside 
a  partition  judgment  for  fraud  in  procuring  it, 
and  want  of  service  on  infant  deiendants,  the 
rights  of  the  holders  of  notes  given  in  part  pay- 
ment of  the  land  at  the  partition  sale,  who  were 
not  parties  to  the  action,  cannot  be  determined. 
—Dean  v.  Dean,  165  8.  W.  90. 

XI.  COLLATERAI.  ATTACK. 

(B)  Oromnda. 

§  486  (Mo.)  Judgment  defendants  well  served 
cannot  complain  on  collateral  attack  that  the 
judgment  is  void  as  to  other  parties  defendants 
not  served,  the  doctrine  that  a  judgment  is  an 
entirety,  and  that  if  void  as  to  one  it  is  void  as 
to  all,  being'  no  longer  held. — Skillman  v.  Clardy, 
165  S.  W.  1050. 

§486  (Tex.Civ.App.)  A  judgment  of  a  court 
of  competent  jurisdiction,  if  it  be  void,  may  be 
collaterally  attacked  at  any  time  and  in  any 
proceeding  where  it  is  urged  in  support  of  any 
right.— Hill  &  Jabns  v.  Lofton,  165  S.  W.  67. 

.  §489  (Tex.  Civ.  App.)  A  jndgment  rendered 
by  a  court  without  legal  organization  or  without 
jurisdiction  of  the  subject-matter  or  jurisdiction 
of  the  person,  or  which  has  lost  such  jurisdic- 
tion, is  absolutely  void.— Hill  &  Jahns  v.  Lofton, 
165  S.  W.  67. 

§495  (Tex.Civ.App.)  A  presumption  in  favor 
of  a  court  of  general  jurisdiction  acting  within 
the  ordinary  scope  of  its  powers  and  upon  a 
subject-matter  within  its  jurisdiction  arises  only 
as  to  jurisdictional  facts  on  which  the  record 
is  silent,  but  the  regularity  of  a  judgment  will 
not  be  presumed  against  a  record  disclosure 
that  the  court  exceeded  its  jurisdiction. — Hill 
&  Jahns  v.  Lofton,  165  S.  W.  67. 

§  496  (Mo.)  A  judgment  of  the  county  court, 
in  the  exercise  of  statutory  powers,  can  only  be 
collaterally  attacked  by  affirmatively  showing 
by  the  record  a  want  of  jurisdiction. — Bingham 
V.  KoUman,  165  S.  W.  1097. 

§501  (Tex.Civ.App.)  A  judgment  of  a  court 
of  competent  jurisdiction,  though  erroneous, 
must  be  given  full  effect  until  reversed,  set 
aside,  or  otherwise  annulled. — Hill  &  Jahna  r. 
Lofton,  165  S.  W.  67. 

(C)  Froocedlnss. 

§518  (Mo.)  A  petition  in  an  action  to  Qoict 
title,  couched  in  the  general  language  of  Rev. 
St.  1899,  §  650,  relating  to  the  quieting  of  ti- 
tle, was  not  a  direct,  but  a  collateral,  attack  up- 
on a  tax  judgment  through  which  defendant 
claimed.— Skillman  v,  Clardy,  165  S.  W.  1050. 
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Zm.   MEBOISR  AHO  BAH  OF  OAUSES 
OF  AOTIOIT  AND  DEFENSES. 

(B)  Causes  of  Action  and  Defenses  Merv- 

edf  Barredf  or  Concladed. 

i  589  (Tez.Civ.App.)  Wheie  a  purchaser  of 
real  estate  secured  a  quitclaim  deed  from  third 
persons,  then  brought  trespass  to  try  title 
against  the  vendor,  who  obtained  judgment,  the 
judgment  was  not  res  judicata  in  a  suit  by  the 
purchaser  for  the  specific  performance  of  the 
contract— Groves  v.  Whittenlterg,  165  S.  W. 
889. 

§615  (Tenn.)  Where  two  notes  of  the  same 
maker  are  held  by  the  same  payee  evidencing 
the  same  debt,  one  as  collateral  for  the  other, 
the  creditor  can  make  but  a  single  proof  against 
the  debtor  and  have  but  one  satisiactioo. — Dies 
T.  Wilson  County  Bank,  165  S.  W.  24a 

(C)  Fenoaa  'Wba  may  Take  Advantave  of 

the  Bar. 

§631  (Ky.)  Where  plaintiff,  who  was  injured 
in  a  fall  over  an  obstruction  on  a  sidewalk,  re- 
leased the  abutting  owner  in  consideration  of 
a  payment  of  $100,  that  payment  should  be 
deducted  from  any  judgment  recovered  against 
the  municipality.— City  of  Louisville  v.  Nicholls, 
165  S.  W.  660. 

XIV.   CONCIiirSIVIiNESS   OF  ASJUBI- 

CATION. 

(A)  Jndvments    Conclnslve   In  General. 

i  656  (Tex.Civ.App.)  An  interlocutory  order 
sustaining  exceptions  to  the  petition  not  being 
conclusive  as  a  judgment,  defendants,  if  dis- 
satisfied with  the  amended  petition,  cannot  set 
up  a  plea  of  res  judicata,  bat  must  urge  such  ex- 
<!eptions  as  tbey  deem  necessary,  and  assign  er- 
ror in  the  action  of  the  court  in  overruling  them. 
—Darby  ▼.  White,  165  S.  W.  481. 

(B)  PeraoBS  Conclnded. 

{ 684  (Ark.)  The  owner  of  property  is  not 
concluded  as  to  the  ri^ht  of  possession  by  a 
Judgment  by  default  in  an  action  brought 
against  one  merely  a  roomer  in  the  house,  even 
though  the  landlord  bad  notice  of  the  action. — 
Boswell  T.  Jordan,  165  S.  W.  295. 

(O  Matters  Conoladed. 

(713  (Mo.App.)  Determination  in  another 
■uit  that  defendant  was  an  insurance  company 
and  not  a  fraternal  order  was  not  res  judicata 
in  a  subsequent  suit  between  defendant  and  a 
different  plaintiff. — Eeeton  v.  National  Union, 
165  S.  W.  1107. 

§  728  (Tex.Civ.App.)  A  judgment  is  only  con- 
clusive on  the  issues  tendered  by  the  complaint, 
and  does  not  conclude  collateral  issues  or  mat- 
ters of  inference  arising  in  the  course  of  the 
proceeding.— EUetd  v.  Ellison,  165  S.  W.  876. 

(736  (Tez.Civ.App.)  A  decree  foreclosing 
mortgage  on  land  in  a  suit  to  which  plaintiffs 
were  not  parties  held  not  res  judicata  of  their 
claim  to  one-half  of  the  land,  which  claim  was 
not  in  issue  therein.- Eaierd  v.  Bllison,  165  S. 
W.  876. 

<D)  Jndarmenta  In  Partlcnlar  Classes  of 
Aetlons  and  Proceedings. 

i  747  (Ark.)  A  judgment  in  ejectment  in  favor 
of  plaintiff  was  conclusive,  in  a  subsequent  ac- 
tion between  the  same  parties  concerning  the 
same  land,  as  to  plaintiff's  possessory  right  to 
the  land;  and  hence  it  was  unnecessary  for 
him  to  introduce  a  patent  from  the  government 
showing  title  in  himself. — Vittitow  v.  Burnett, 
165  S.  W.  625. 

8747  (Tez.Civ.App.)  Since,  under  Rev.  St. 
1911,  art.  6115,  a  judicial  partition  finally  ad- 
judicates the  rights  of  the  parties,  a  partition 
judgment  would  be  valid  and  conclusive  even 
on  direct  attack  as  against  a  bona  fide  purchaser 
of   the    property   from    the    party   who    bought 


at  the  partition  lale,  though  tile  Judgment  was 
procured  by  the  fraudulent  representations  of 
another  interested  with  respect  to  the  property 
partitioned.— Dean  t.  Dean,  165  S.  W.  00. 

XXn.   PUBADINO  AND  EVIDENOE  OX* 

J1TDOMENT  AS  ESTOPPEL  OR 

DEFENSE. 

§948  (Tei.CiT.App.)  Res  judicata,  to  be  avail- 
able, must  be  pleaded.— State  v.  St  Louis 
Southwestern  Ry.  Co.  of  Texas,  166  S.  W.  491. 

§  953  (Ey.)  In  an  action  for  land,  in  which  a 
former  judgment  was  set  up  as  conclusive, 
which  described  the  land  adjudged  as  beginning 
"near  the  forks  of  the  Lynn  fork  of  Wolfe 
creek,"  evidence  held  to  sustain  a  finding  that 
the  fork  ■  referred  to  was  between  the  upper 
forks  of  Lynn  creek  and  its  confluence  with 
Wolfe  creek.— Lovely  v.  Back,  165  S.  W.  402. 

§  956  (Mo.App.)  Whether  a  note  sued  on  was 
in  issue  in  a  former  case,  the  record  of  such 
case  was  the  best  evidence. — O'Shea  r.  X«hr, 
165  S.  W.  837. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  §  304 ;   Evidence,  §§  5-48. 

JUDICIAL  SALES. 

See  Mortgages,  §  516. 

§  22  (Mo.App.)  The  order  for  a  judicial  sale, 
being  "for  cash  in  band,"  requires  the  money  to 
be  paid  on  the  day  of  sale. — Hall  v.  Giesing,  165 
S.  W.  1181. 

§  29  (Mo.App.)  The  purchaser  at  a  sheriffs 
sale,  sued  for  the  loss  on  a  resale,  he  having 
refused  to  pay  his  bid,  must  show,  by  way  of 
defense,  any  irregularity  or  unfairness  in  the 
sale.— Hall  v.  Giesing,  165  S.  W.  1181. 

§41  (Ky.)  A  sale  of  property  reasonably 
worth  $20,000  for  $13,995  wiU  be  set  aside, 
where  a  party  to  the  action  was  prevented  from 
being  represented  at  the  sale  by  the  illness  of 
his  attorney,  whom  he  relied  upon  to  represent 
him,  and  the  party  filed  his  written  offer,  with 
sufficient  bond,  to  bid  not  less  than  $17,000 
upon  a  resale.— Hazel  v.  Buckner,  166  S.  W. 
969. 

JURISDICTION. 

See  Appeal  and  Error,  §§  51,  65,  712,  715; 
Commerce,  §  58 ;  Corporations,  §  503 ;  Coun- 
ties, §  113 ;  Courts;  Criminal  Law,  §  101 ; 
Justices  of  the  Peace,  §§  44,  71 ;  Prohibition, 
§§5-12. 

JURY. 

See  Ontempt.  §  14 ;  Criminal  Law,  §§  742-764, 
781-855;  New  Trial,  §  157. 

n.   BIGHT  TO  TRIAI.  BY  JURY. 

§14  (Mo.)  In  suit  under  Rev.  St  1909,  § 
2535,  to  determine  title  to  land,  where  defend- 
ants, though  they  asked  no  affirmative  relief, 
pleaded  equitable  defenses,  jury  trial  held  prop- 
erly denied.— Hauser  v.  Murray,  165  S.  W.  376. 

§  14  (Mo.App.^  A  suit  to  compel  obedience  to 
a  building  restriction  is  purely  one  in  equity,  in 
which  defendant  is  not  entitled  to  a  jury  trial 
as  of  right— Yeomans  v.  Herrick,  166  S.  W. 
1112. 

8  19  (Ark.)  In  a  proceeding  under  Kirby's 
Dig.  §§  450-466,  providing  for  an  attorney's 
suspension  or  removal  from  practice,  the  at- 
torney charged  with  improper  conduct  is  enti- 
tled to  a  jury  trial.— Nichols  t.  Little,  166  S. 
W.  301. 

§  31  (Mo.)  The  granting  of  a  new  trial  on  the 
ground  that  the  verdict  is  excessive  does  not  vio- 
late Const  art.  2,  §  22,  as  a  denial  of  the  right 
to  a  jury  trial. — Devine  v.  City  of  St.  Louis, 
165  S.  W.  1014. 
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XV.   SUlfMOIfXNO,  ATTENDANOE.  DIB- 
OHAROE.  AND  COMPEN- 
SATION. 

§72  (Tex.Cr.App.)  The  statutory  proTisIons 
for  the  call  of  a  special  venire  and  the  organiza- 
tion of  a  jury  are  directory  only,  so  that,  where 
a  special  venire  is  exhausted,  the  court  may 
properly  summoD  talesmen  to  complete  the  ju- 
ry.—Bnllock  V.  Stote,  165  S.  W.  196. 

JUSTICES  OF  THE  PEACE. 

See  Payment,  §  5. 

n.   RIGHTS.    DUTIES,    AND    UABIU- 
TIES. 

$29  (Tex.Clv.App.)  Where  defendants  paid 
their  account  to  a  justice  of  the  peace,  to  whom 
a  verified  statement  thereof  was  transferred 
for  suit,  they  cannot  recover  against  the  jus- 
tice's sureties,  for  defendants  are  discharged, 
if  the  payment  was  to  the  justice  in  his  official 
capacity,  and,  if  not,  the  sureties  are  not  lia- 
ble.—Bray-Robinson-Curry  Woolen  Mills  v.  W. 
F.  Walker  &  Son,  165  S.  W.  107. 

in.   OIVII.    JURISDICTION    AND    AU- 
THORITY. 

1 44  (Tex.Clv.App.)  Where  plaintifE  agreed 
with  defendant  to  represent  him  in  a  suit  'for 
a  certain  sum,  the  receipt  for  a  part  of  which 
contained  a  memorandum  of  the  contract,  which 
receipt  was  accepted  by  defendant,  held,  that 
the  contract  determined  the  sum  payable  within 
Rev.  St.  1911,  art  4977,  so  that  interest  was 
recoverable  under  the  contract,  and  was  not 
a  part  of  the  amount  in  controversy  affecting 
the  jurisdiction  of  a  justice's  court. — Ewalt  v. 
Holmes,  165  S.  W.  39. 

§44  (Tex.Civ.App.)  Where  a  justice's  court 
had  jurisdiction  of  a  cause  when  filed,  jurisdic- 
tion was  not  defeated  by  the  accrual  of  interest 
thereon  thereafter,  but  it  could  not  render  judg- 
ment beyond  the  amount  of  its  jurisdiction. — 
Adair  v.  Stallings,  165  S.  W.  140. 

IV.  PROCEDURE  IN  OIVTL  OASES. 

1 68  (Tex.Civ.App.)  A  statement  in  a  cause  of 
action  in  justice's  court  for  damages  to  crops 
by  trespa3sing  cattle,  which  shows -that  plain- 
tiff based  his  cause  of  action  on  defendant's 
negligence  and  willful  disregard  of  plaintiff's 
rights  and  failure  to  maintain  in  repair  a  parti- 
tion fence  pursuant  to  contract,  and  that  he 
left  open  gates  in  the  fence,  held  not  objection- 
able on-the  ground  that  there  was  a  misjoinder 
of  causes  of  action.— Adair  v.  Stallings,  165  S. 
W.  140. 

i  71  (Tex.Civ.App.)  Under  Const,  art.  5,  {  19 ; 
Rev.  St.  1911,  arts.  2241,  2299,  it  is  the  duty 
of  county  commissioners  on  the  organization  of 
a  justice  s  court  to  designate  the  time  and  place 
for  holding  the  same,  and  failure  to  do  so  is 
fatal  to  the  justice's  jurisdiction,  though  it  is 
not  necessary  to  fix  the  time  and  place  on  the 
incoming  of  each  new  incumbent. — Edwards  v. 
McGuire,  165  S.  W.  477. 

|$73, 74  (Tex.Civ.App.)  A  plea  of  the  priv- 
ilege of  the  defendant,  in  an  action  before  a 
justice  of  the  peace,  to  be  sued  in  the  county 
of  his  residence,  which  did  not  show  the  prop- 
er precinct  ia  the  county  in  which  he  resided, 
was  insufficient. — ^Leventhal  v.  HoUamon,  165  S. 
W.  6. 

V.   REVIEW   OF  PROCEEDINGS. 

(A)  Appeal  and  Brvor. 

{  147  (Mo.App.)  Admission  by  defendant's  at- 
torney in  justice  court  in  his  client's  presence 
that  plaintiff's  claim  was  just,  held  a  confession 
of  judgment,  and  the  judgment  thereupon  ren- 
dered a  judgment  by  confession,  and  not  appeal- 
able under  Rev.  St.  1909,  §  7567.— Houchin  v. 
Turner,  165  S.  W.  1133. 

Under  Rev.  St.  1909,  |g  2.S35,  7567,  76.'j4, 
where  defendant  confessed  judgment  in  justice 


court,  held  that  she  thereby  defeated  her  right 
to  appeal  for  the  purpose  of  having  the  oonrt's 
decision  on  her  plea  in  abatement  to  the  at- 
tachment reviewed. — Id. 

§  161  (Tex.Civ.App.)  A  defendant,  in  an  ac- 
tion before  a  justice  of  the  peace,  who  filed  no 
plea  of  privilege  until  after  judgment  against 
him,  and  he  had  appealed  to  the  county  court, 
waived  his  right  to  be  tried  in  the  county  of 
his  residence. — Leventhal  v.  Hollamon,  ItiS  S. 
W.  6. 

KNOWLEDGE. 

See  Corporations,  §  429 ;   Criminal  Law,  $  370 ; 
Master  and  Servant,  i  217. 

LACHES. 

See  Municipal  Coriwrations,  §  697. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  t  1062;    Criminal  Law. 

!200 ;  Evidence,  g  423 ;  Frauds,  Statute  of, 
§  63,  123,  129 ;  Insurance,  g  323 ;  Judgment, 
684;  Nuisance,  8  31;  Principal  and  Surety, 
g  122,  125,  162;  RaUioads,  g  134. 

ni.  LANDI.ORD'S   TITLE   AND   RE- 
VERSION. 
(A>  RlKbtB  aad  Powem  of  Landlora. 

g  57  (Mo.  App.)  An  assignment  of  rents  by  an 
owner  in  possession  Is  an  assignment  of  rents 
which  will  accrue  on  a  letting  of  the  premises, 
but  where  the  assignment  contains  no  covenant 
binding  the  owner  to  let  the  property,  he  may 
continue  in  possession,  relieved  from  any  lia- 
bility for  rents. — John  McMenamv  Investment 
&  Real  Estate  Co.  v.  Dawley,  165  S.  W.  829. 

A  duly  recorded  assignment  of  future  rents 
of  the  homestead  of  the  assignor  in  possession 
as  security  for  a  debt  due  from  him  is  an  equi- 
table mortgage  of  rents  accruing  on  the  letting 
of  the  premises,  superior  to  a  subsequent  mort- 
gage and  conveyance. — Id. 

Though  rents  of  land  are  connected  with  it, 
and  pass  to  a  grantee  thereof  unless  previously 
assigned,  rents  are  chattel  real,  and  may  be 
assigned  as  such,  and  pass  to  an  assignee  in- 
dependent   of    any    reversipnary    interest. — Id. 

(B)   Estoppel  of  Tenant. 

g  63  (Ark.)  That  defendant,  prior  to  his  pur- 
chase from  a  homesteader  having  a  prior  ri^ht, 
accepted  a  lease  from  plaintiff  railroad,  claim- 
ing a  right  of  way  under  Act  Cong.  March  3, 
1875,  held  not  to  estop  him  from  claiming  as 
against  the  railroad.— St.  Louis  &  S.  £\  R.  Go. 
V.  Budd,  165  S.  W.  285. 

IV.  TERMS  FOR  YEARS. 

(B)  Asslcnment,    Snblettlnar,    and     Mort- 
sase. 

g74  (Ark.)  A  lease  between  a  trustee  for  a 
firm  and  another  as  ^lessee,  which  provided  that 
"  'trustee'  and  'lessee,'  as  understood  herein, 
shall  be  construed  to  mean  successors,  heirs,  ex- 
ecutors, and  assigns,"  was  assignable  by  the 
lessor  as  well  as  by  the  lessee.— Young  Coal 
Co.  v.  HJU,  165  S.  W.  292. 

g  80  (Mo.App.)  A  contract  between  a  subles- 
see and  the  tenant  surrendering  possession  and 
the  sublessee's  personal  property  on  the  premises 
held  not  a  forfeiture  nor  a  compliance  with  the 
strict  terms  of  the  lease,  and  did  not  affect  the 
right  of  a  second  subtenant  to  continue  OQca- 
pancy. — Carlat  v.  Three  Leaders  Clothing  Co., 
165  S.  W.  1177. 

VII.  PREMISES  AND  ENJOYMENT 

AND   USE  THEREOF. 

(F)  Bvletlon. 

g  180  (Ark.)  Evidence  held  to  sustain  a  find- 
ing that  a  tenant  was  not  excluded  from  the 
leased  premises  by  the  acts  of  the  landlord. — 
Chatwin  v.  M.  J.  Seisel  &  Cc  186  S.  W.  457. 
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(Bj   Aetlons, 

{217  (M:o.App.)  Where  the  landlord  is  en- 
titled to  forfeit  the  premises  for  nonpayment  of 
rent  under  the  lease,  he  may  either  obtain  pos- 
session in  a  statutory  proceeding  for  unlawful 
detainer,  or  treat  the  lease  as  in  force  and  sue 
for  the  rent,  but  cannot,  if  he  sues  for  the 
rent,  also  recover  possession. — Landers  v. 
Schneider,  165  S.  W.  872. 

i  223  (Mo.App.)  In  an  action  for  unpaid  rent 
and  for  possession,  defendant  cannot  counter- 
claim for  damages  from  plaintiff's  negligence  as 
lessor  in  permitting  the  roof  to  fall  in  upon  the 
room  occupied  by  defendant  while  adding  a  sec- 
ond story  to  the  building. — ^Landers  t.  Schneider, 
165  S.  W.  872. 

IX.  BE-ENTBT  AND  BEOOVXBT  OF 
POSSESSION   BT  lANDIiOBD. 

i  277  (Ark.)  The  action  of  a  lessor  in  exercis- 
ing his  right  to  re-enter  on  the  lessee's  failure 
to  pay  rent  is  deemed  in  equity  as  a  mere  se- 
curity for  the  payment  of  rent — Chatwin  v.  M, 
J.  Seisd  &  Co.,  165  S.  W.  467. 

{291  (Ky.)  A  judgment  in  a  forcible  detain- 
er suit  will  not  be  reversed  because  it  failed  to 
find  plaintiff  guilty  of  detaining  parts  of  the 
premises  which  the  warrant  did  not  charge  him 
with  holding.— Stark  v.  Scott,  165  S.  W.  976. 

A  tenant's  liability  to  restore  premises  to  their 
former  condition  should  not  be  passed  on  in  a 
forcible  detainer  proceeding,  as  in  such  proceed- 
ing the  only  issue  is  that  of  possession. — Id. 

LANDS. 

See  Public  Lands. 

LARCENY.     . 

See  Criminal   Law.   §  507;    False   Pretenses; 
Receiving  Stolen  Goods. 

II.  PBOSECUTXON  AND  PUNISH. 

MENT. 

(O  Trial  and  Revleir. 

8  68  (Ky.)  On  a  trial  for  grand  larceny,  evi- 
dence, though  wholly  circumstantial,  held  suffi- 
cient to  justify  the  submission  of  the  case  to 
the  jury.— Dorsey  v.  Commonwealth,  1(>5  S.  W. 
405 

LAST  CLEAR  CHANCE. 

See  Master  and  Servant,  f  248;    Negligence,  § 
88;   Railroads,  ||  338,  39a 

LEADING  QUESTIONS. 

S«e  Witnesses,  {  282. 

LEASL 

See  Landlord  and  Tenant 

.  LEGACY  TAX. 

See  Taxation,'  H  876,  885. 

LEGISLATURE. 

See  States,  {  87 ;   Statutes,  §{  19,  35. 

LETTERS. 

See  Criminal  Law,  {  404;    Evidence,   }  177; 
Insurance,  §§  388,  664 ;    Master  and  Servant, 

LIBEL  AND  SLANDER. 

See  Corporations,  {  603. 

LICENSES. 

See   Intoxicating   Liquors,   §    108;     Municipal 
Corporations,  §  111. 


I.  FOB  OOOVPATIONS  AND  PBIVI- 
I.EGES. 

is  (Tex.Cr.App.)  Kev.  St  1911,  art  7355,  | 
8j  levying  an  occupation  tax  of  $20  on  every 
billiard  or  pool  table  used  ftfr  profit,  held  not 
in  conflict  with  or  suspended  by  Acts  33d  Leg. 
c.  74,  permitting  counties  and  precincts  to  ac- 
cept its  provisions  prohibiting  pool  halls. — Ex 
parte  Francis,  165  S.  W.  147. 

LIENS. 

See  Agriculture,  {  15;  Appeal  and  Error,  g 
790 ;  Attachment,  §  177 :  Brokers,  §S  49-88; 
Corporations,  §§  165,  167;  Homestead,  §§ 
66,  96 ;  Mechanics'  Liens ;  Pledges ;  Taxa- 
tion, I  636;  Vendor  and  Purchaser,  »  274, 
281,  285. 

LIFE  ESTATES. 

See  Dower;    Wills,  g  614. 

{  8  (Mo.)  Neither  a  life  tenant  nor  her  gran- 
tee could  claim  adversely  to  the  remaindermen 
until  her  death.— Hauser  v.  Murray,  165  S.  W. 
376. 

LIGHTS. 

See  Evidence,  |  14. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Criminal  Law,  {  149 ; 
Public  Lands,  §  92;   Remainders,  {  17. 

I.  STATUTES   OF  UHITATION. 

(A)  Nature,  Validity,  and  Conatrnctloa  In 

General. 

1 4  (Mo.)  Rev.  St.  1909,  $  1881,  providing 
that,  if  any  person  entitled  to  commence  an  ac- 
tion be  insane,  the  time  of  his  disability  shall 
not  be  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  provided  that  no  such 
action  shall  be  commenced  by  such  a  person  after 
24  years  after  the  cause  of  action  accrues,  held 
constitutional. — Faris  v.  Moore,  165  S.  W.  311. 

Statutes  of  limitations  are  viewed  with  fa- 
vor and  will  not  be  held  unconstitutional  unless 
plainly  unreasonable. — ^Id. 

(B)  Limitations    Applicable  to   Partlenlar 

Actions. 

f  19  (Mo.)  Rev.  St  1909,  §  1879,  requiring  all 
suits  to  recover  lands  or  their  possession  to  be 
brought  within  ten  years,  would  include  an  ac- 
tion to  set  aside  a  trustee's  deed  made  at  a 
sale  under  a  deed  of  trust  and  to  recover  pos- 
session of  the  land,  and  to  redeem  from  the 
trust  lien  and  for  an  accounting  for  rents.- 
Faris  V.  Moore,  165  S.  W.  311. 

i  35  (Mo.)  An  action  for  the  penalty  of  $5 
per  day,  imposed  by  Rev.  St.  1909,  §  10454,  up- 
on one  who  fails  to  open  a  private  road  after 
judgment  of  condemnation,  is  barred  as  to  so 
much  of  the  penalty  as  accrued  more  than  three 
years  prior  to  the  commencement  of  the  ac- 
tion by  Rev.  St  1909^  {  1890,  limiting  actions 
upon  statutory  penalties  to  three  years.— B'itz- 
maurice  v.  Tumey,  165  S.  W.  307. 

n.   COMPUTATION  OF  PEBIOD  OF 
I.IMITATION. 

(A)  Acornal   of  RlBbt  of  Action  or  De- 
fense. 

§  55  (Mo.)  An  action  against  a  railroad  com- 
pany for  the  value  of  land  wrongfully  appro- 
priated by  it  for  quasi  public  purposes  would 
accrue  when  the  land  was  wrongfully  appro- 
priated.—Bivard  V.  Missouri  Pac.  By.  Ca,  185 
S.  W.  763. 

^  63  (Tex.Civ.App.)  If,  when  plaintiff  filed  his 
suit,  defendant  owned  a  subsisting  counterclaim, 
which  was  not  barred  by  the  two-year  limita- 
tions (Bev.  Civ.  St  1911,  art  5687,  subd.  2), 
that  the  bar  was  completed  before  the  counter- 
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claim  was  pleaded  will  not  prevent  defendant 
from  Betting  off  the  counterclaim  at  any  time 
pending  suit,  thougb,  if  he  did  not  assert  it  un- 
til after  two  years  from  its  accrual,  be  could 
not  recover  any  excess  over  plaintifTs  demand. 
—Shaw  V.  Faires,  165  S.  W.  601. 

(C)   Feraonal    Disabilities    and  FrlTlIecea. 

{  74  (Mo.)  Under  the  substantially  direct  pro- 
visions of  Rev.  St.  1009,  §  1881,  held,  that  one 
who  was  insane  when  he  executed  a  trust  deed 
and  at  all  times  thereafter  had  24  years  from 
the  time  when  defendants  entered  upon  the  land 
claiming  ownership  under  their  alleged  pur- 
chase upon  foreclosure  of  the  trust  deed,  with- 
in which  to  commence  an  action  to  set  aside  the 
trust  deed  and  the  deed  made  at  the  sale  and 
recover  the  land. — Faris  v.  Moore,  105  S.  W. 
311. 

In  view  of  Rev.  St  1909,  §  1887,  providing 
that  the  article  shall  apply  to  actions  "other 
than  those  for  the  recovery  of  real  estate," 
section  1888,  subd.  3,  and  section  18i)4,  requir- 
ing certain  actions  to  be  brought  within  ten 
years,  held  not  to  apply  to  an  action  by  an  in- 
sane person  to  set  aside  a  trust  deed  and  a 
deed  made  at  a  sale  thereunder. — Id. 

(H)   Commenceinent  of  Action  or  Other 
Proceeding^. 

I  127  fTex.Civ.App.)  Where,  in  an  action 
brought  Dy  one  partner  or  joint  owner,  the  peti- 
tion was  amended  so  as  to  make  the  other  part- 
ner a  party  plaintiff,  limitations  did  not  run 
against  the  cause  of  action  up  to  the  date  of 
such  amendment. — Quanah,  A.  &  P.  Ry.  Co.  v. 
Galloway,  165  S.  W.  546. 

V.  PLEADINO,  EVIDENCE,  TRIAI., 
AND  REVIEW. 

»I80  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  5706,  limitations  cannot  be  raised  by  a 
general  demurrer.— Ogg  v.  Ogg,  165  S.  W.  912. 
g  182  (Tcx.Civ.App.J  Rev.  iSt.  1911,  arts. 
5691,  5696,  relative  to  time  for  actions  on  for- 
eign judgments  or  decrees  or  to  revive  juds- 
ments,  held  statutes  of  limitation  not  avail- 
able unless  pleaded  under  article  5706. — Ogg  v. 
Ogg,  185  S.  W.  912. 

§  195  (Mo.App.)  Where  there  is  no  proof  of 
actual  payment,  except  an  indorsement,  there 
must  be  proof  that  the  indorsement  was  made 
by  or  for  the  holder,  or  with  the  knowledi^e  or 
consent  of  the  maker,  and,  if  made  by  or  for  the 
holder,  that  the  indorsement  was  actually  placed 
on  the  note  before  the  running  of  limitations. — 
Ray  T.  McConnell,  165  S.  W.  394. 

f  197  (Mo.App.)  The  mere  production  of  a 
note,  otherwise  barred  by  limitations,  with  cred- 
its indorsed  thereon  under  dates  reviving  or 
prolonging  the  note  until  after  the  time  suit  is 
brought,  does  not  alone  make  a  prima  facie  case 
of  acknowledgment  by  part  payment,  to  remove 
the  bar  of  limitations.- Ray  v.  McConnell,  165 
S.  W.  394. 

g  199  (Mo.App.)  Proof  of  partial  payments  of 
a  note,  amounting  to  an  acknowledgment  so  as 
to  remove  the  bar  of  limitations,  held  to  make 
a  prima  facie  case  for  the  jury. — Hay  v.  McCon- 
nell, 166  S.  W.  304. 

LIQUIDATED  DAMAGES. 

See  Damages,  |S  76-79. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  $$  6,  8. 

{8  (Tex.Ciy.App.)  Until  service  of  citation 
npon  the  defendant  husband,  the  commencement 
of  an  action  for  divorce,  in  which  the  wife 
prayed  for  an  adjudication  of  their  property 
rights,  was  not  notice  to  purchasers  of  land 


from  the  husband  of  her  interest  Aereln. — ^Mead- 
oj  Bros.  V.  Hines.  166  S.  W.  915. 

g  24  (Tex.Civ.App.)  The  doctrine  of  lis  pen- 
dens only  applies  to  one  who  purchased  from 
defendant  after  service  of  citation. — Fielder  v. 
Houston  Oil  Co.  of  Texas.  165  S.  W.  48. 

LIVE  STOCK. 

See  Carriers,  gg  205-229;    Railroads,  gg  415- 
446. 

LOCAL  LAWS. 

See  Statutes,  gg  73-77.    ' 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  g  32. 

LOGS  AND  LOGGING. 

See  E^uds,  Statute  of,  gg  49,  72 ;  Trespass  to 
Try  Title,  g  6;   Trover  and  Conversion,  g  10. 

g  2  (Ark.)  Where  a  bond  for  title  to  land  re- 
served the  timber  thereon,  and  reserved  "a  rea- 
sonable time  of  no  less  duration  than  to  and 
including  January  1,  1911,  to  cut  and  remove 
the  same,"  the  grantors  had  at  least  until  that 
date  to  remove  the  timber,  and,  if  it  was  not 
removed  within  that  time  by  the  exercise  of  due 
diligence  to  remove  it,  they  would  still  have 
a  reasonable  time  thereafter  within  which  to 
remove  it.— Mayes  v.  Watkins,  165  S.  W.  833. 

In  an  action  for  the  value  of  timber  sold  by 
defendants  from  land  which  they  had  convpj-ed 
by  bond  for  title  reserving  the  right  to  cut  and 
remove  the  timber  within  a  reasonable  time,  evi- 
dence held  to  make  it  a  jury  question  whether 
a  reasonable  time  elapsed  within  which  defend- 
ants could  have  removed  the  timber  before  it 
was  conveyed  to  plaintiff  by  the  grantee  of  the 
tand.— Id.       - 

g  2  (Tex.Civ.App.)  Where  grantors,  in  a  deed 
to  their  daughter,  reserved  only  a  right  to  oc- 
cupy ,the  land  as  their  home  UDtil  their  death, 
they  'did  not,  by  virtue  of  such  reservation,  en- 
joy the  right  to  cut  timber  from  the  land  or  to 
authorize  others  to  do  so. — Emersnn  v.  Pate,  165 
S.  W.  469;   Same  v.  Rice,  Id.  471. 

LUNATICS. 

See  Insane  Persona 

MANDAMUS. 

See  Appeal  and  Error,  gg  571,  790. 

I.   NATURE  AND   OROVNDS  IN   OEH- 
ERAX.. 

g4  (Mo.)  The  remedy  for  the  failure  to  de- 
clare a  mistrial  and  return  the  case  to  the 
general  docket,  where  the  term  expired  after 
the  impaneling  of  the  jury,  is  by  appeal  and 
not  by  mandamus  where  the  court  entered  final 
judgment  upon  the  verdict  at  the  following 
term.— State  ex  reL  Lamport  ▼.  Robinson,  165 
S.  W.  997. 

g  10  (Mo.)  Advice  of  city  counselor  of  St. 
Louis  that  Rev.  St  1909,  g  3459,  as  amended 
by  Laws  1913,  p.  192,  authorizing  witness  fees 
to  members  of  the  St.  Louis  Police  Relief  As- 
sociation, was  uneonstKutional,  held  snificient 
to  authorize  refusal  to  tax  such  fees  and  to 
permit  the  institution  of  a  test  case.— S^tate  ex 
rel.  Wander  t.  Eiramel,  165  S.  W.  1067. 

n.  SimJEOTB  AND  PURPOSES  OF 
REUEF. 

(A)   Acta  and  Proceedings   ol  Courts, 
Jndves,  and  Judicial  OIBeers. 

g48  (Mo.)  Mandamus  lies  from  the  Supreme 
Court  to  compel  an  inferior  court  to  hear  and 
determine  a  cause  over  whidi  the  inferior  court 
possesses  jurisdiction  but  refuses  to  perform  a 

Slain    legal   duty. — State    ez   rel.    Lamport   v. 
Lobinson,  165  S.  W.  997. 
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§  164  (Mo.)  A  return  in  the  nature  of  a  de- 
murrer to  sin  alternative  writ  of  mandamus,  ad- 
mits the  facts  in  the  petition.— State  ex  rel.  Un- 
ion Electric  Light  &  Power  Co.  -r.  Reynolds, 
165  S.  W.  801. 

S  172  (Mo.)  Where  a  litigant  seeks  on  manda- 
mus to  have  reviewed  questions  which  can  be 
raised  on  appeal,  the  cdart  will  not  pass  on 
those  questions  in  the  mandamus  proceedings  to 
end  the  liti^ration.— -State  ex  rel.  Lamport  v. 
Bobinson,  165  S.  W.  997. 

g  176  (Mo.)  Though  the  Supreme  Court  will 
not  entertain  jurisdiction  of  an  original  man- 
damus proceeding  whose  sole  object,  in  the 
last  analj-sis,  is  the  contest  of  a  local  option 
election,  or  to  order  vel  non  the  issuance  of  a 
dramshop  license,  yet  where  such  point  was 
interwoven  with  other  points  presented,  of  which 
the  courts  had  jurisdiction,  it  will  proceed  to 
determine,  so  that  there  may  be  a  complete  dis- 

gosition  of  the  case. — State  ex  rel.  Kemper  v. 
larter,  165  S.  W.  773. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Criminal  Law,  i  437. 

MARRIAGE. 

See  Bigamy ;  Dlrorce ;   Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Estoppel,  §  72;  Pood;  Statutes,  i  47; 
Trial,  S§  84,  191,  104,  244,  255,  296,  350; 
Witnesses,  §  268. 

I.  THE  RELATION. 
(A)   Creation  and   Bzlstenee. 

i  3  (Mo.App.)  An  oral  contract  of  employment 
was  not  invalidated  by  the  fact  that  a  written 
contract  was,  contemplated  but  was  never  ex- 
ecuted.—Gale  V.  J.  Kennaid  &  Sons  Carpet  Co., 
165  S.  W.  842. 

S  9  (Mo.App.)  A  letter  written  by  plaintiff  to 
defendant's  president  held  to  contain  a  propo.sal 
for  continued  employment  at  the  rate  of  $7,800 
a  year,  to  be  ascertained  in  the  mode  prescribed 
by  a  pre-existing  contract,  and  was  sufficiently 
certain,  so  that  defendant's  parol  acceptance 
thereof  for  one  year  constituted  a  contract  for 
another  year.— Gale  v.  J.  Kennard  &  Sons  Car- 
pet Co.,  165  S.  W.  842. 

Where  plaintiff  wrote  defendant's  president  a 
letter  stating  the  terms  on  which  he  would  re- 
new his  contract  of  employment  and  was  in- 
formed that  the  matter  would  be  given  considera- 
tion, plaintiff,  on  later  receiving  defendant's  as- 
sent to  the  renewal  of  his  contract,  was  entitled 
to  assume  that  it  was  on  the  terms  contained  in 
the  letter.— Id. 

n.   SERVICES    AND    COMPENSATION. 
(B)  'Waces  and  Otber  Remnneratlon. 

{80  (Mo.Ai>p.)  Where  plaintiff  was  "guaran- 
teed" a  certain  compensation  -under  a  contract 
of  employment,  the  fact  that  plaintiff  in  an  ac- 
tion for  breach  of  contract  sued  for  "salary," 
while  the  contract  proved  was  for  a  "guaranty," 
held  not  to  amount  to  a  failure  of  proof,  but  to 
be  a  mere  variance  of  which  defendant  could 
not  avail  itself.- Gale  v.  J.  Kennard  &  Sons 
Carpet  Co.,  166  S.  W.  842. 

m.   MASTER'S    riABIUTT    FOR    IN< 

JURIES   TO    SERVANT. 

(A)  Nature  and  Kxtent  In  General. 

{  85  (Mo.App.)  The  master  is  not  an  insurer 
of  his  servant's  safety. — Gunning  v.  J.  R.  Kel- 
ley  Cooperage  Co.,  165  S.  W.  1140. 


(80  (Mo.App.)  Within  the  limits  of  reason- 
able care  a  master  has  the  right  to  conduct  bis 
business  as  he  likes.— <iunning  v.  J.  R.  Keller 
Cooperage  Co.,  165  S.  W.  1140. 

I  97  (Tex.Civ.Ajjp.)  An  injury  to  an  employ^ 
engaged  in  removing  and  loading  on  cars  rails 
of  a  railroad  track,  by  being  struck  by  a  rail, 
held  such  as  should  have  been  anticipated  by 
the  employer. — ^Waterman  Lumber  Co.  v.  Shaw, 
105  S.  W.  127. 

(B)   Tools,  MacUnery,  Appliances,  and 
Flaoea  tor  'Work. 

§{  101,  102  (Tex.Civ.App.)  It  is  the  duty  of 
an  employer,  not  only  to  use  ordinary  care  to 
furnish  a  reasonably  safe  place  for  bis  employ^ 
in  which  to  work,  but  to  use  reasonable  care  to 
maintain  the  place  of  work  in  such  condition. — 
Texas  Power  &  ligljt  Co.  v.  Bird,  165  S.  W.  &. 

§§  101,  102  (Tex.Civ.App.)  The  master  must 
exercise  ordinary  care  to  furnish  his  servant 
a  safe  place  to  work. — American  Machinery  Co. 
V.  Haley,  165  S.  W.  83. 

§  107  (Ark.)  Where  plaintiff  when  injured  was 
in  a  pit  tending  machinery  which  was  not  of  it- 
self dangerous,  and  was  preparing  to  cover  the 
pit  and  protect  the  machinery  therein  from  the 
weather,  he  was  not  engaged  in  making  a  dan- 
gerous place  safe  so  as  to  make  inapplicable 
the  rule  reqniring  an  employer  to  furnish  a 
safe  place  to  work.— St.  Ix)uis,  I.  M.  &  S.  R. 
Co.  V.  Yates,  165  S.  W.  2ffl. 

{121  (Mo.App.)  Rev.  St.  1909,  {  7828,  re- 
quiring dangerous  machinery  to  be  safely  guard- 
ed when  possible,  while  in  derogation  of  the 
common  law,  and  therefore  not  to  be  extended 
beyond  its  express  terms,  should  not  be  more 
narrowly  construed  than  its  words,  when  read 
in  the  light  of  their  beneficial  purpose,  requii-e. 
—Phillips  ▼.  Hamilton  Brown  Shoe  Co.,  165  S. 
W.  1183. 

Rev.  St.  1909,  §  7828,  requiring  the  guard- 
ing of  machinery  when  so  placed  as  to  be 
dangerous  to  employes  requires  the  guarding  of 
a  shoe  tacking  machine,  the  driver  of  which 
frequently  broke  and  was  thrown  in  the  di- 
rection of  the  operator.^Id. 

The  words  "when  so  placed"  do  not  indicate 
the  source  of  the  danger  to  be  guarded  against, 
but  only  indicate  when  the  guarding  is  required. 
—Id. 

The  fact  that  Rev.  St.  1909,  i  7828,  requires 
the  posting  of  notice  when  it  is  not  possible  to 
Kuard  a  dangerous  machine,  does  not  limit  the 
statute  to  machines  dangerous  to  those  coming 
in  contact  with  them.— Id. 

Where  a  guard  subsequently  placed  on  a  ma- 
chine consisted  merely  of  a  leather  strip  in 
shape  of  an  eyeshade,  the  fact  that  such  guard 
was  invented  after  the  accident  was  no  de- 
fense for  failure  to  guard. — Id. 

(C)   Method*  of  'Work,  Rnlea,  and  Orders. 

i  149  (Mo.App.)  Employer  held  liable  for 
driver's  injuries  caused  by  kick  of  balky  horse 
as  a  resnit  of  the  application  of  turpentine  to  its 
anus,  as  directed  by  his  foreman. — Perlin  v.  Wa- 
ters-Pierce Oil  Co.,  165  S.  W.  816. 

(D)  IVarnlnar  and  Instrnottnv  Servant. 

i  150  (Ark.)  The  fact  that  the  employ*  who 
set  in  motion  machinery  which  was  in  a  pit 
where  plaintiff  was  working  when  injured  there- 
from did  not  know  of  plaintiff's  presence  in  the 
pit  would  not  relieve  the  employer  from  lia- 
liility  for  resulting  injuries  if  it  was  under  a 
duty  to  advise  plaintiff  that  the  machinery 
might  be  set  in  motion  without  warning. — St. 
I.ouis,  L  M.  &  S.  R.  Co.  v.  Yates,  165  S.  W. 
2S2. 

I  154  (Tex.Civ.App.)  Failure  of  the  foreman 
in  railroad  yard  to  inform  switchman  as  to  the 
position  of  a  car  with  which  another  upon  which 
he  was  setting   brakes   might  collide  held  not 
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ground  of  recoicery,  if  he  knew  from  other 
sources  the  position  of  the  car.— Paris  &  G.  N. 
R.  Co.  T,  Flanders,  165  S.  W.  98. 

(R)   Fellovr   Servants. 

S  177  (Mo.App.)  Where  plaintiff  was  injured 
by  the  fall  of  a  lumber  pile  in  the  room  in 
which  he  was  at  work,  the  master  cannot  es- 
cape liability  on  the  ground  that  the  pile  was 
constructed  by  the  fellow  servants,  where  the 
defect  was  not  in  the  worlt  of  the  fellow  serv- 
ants but  in  the  method  of  construction. — Gun- 
ninif  V.  J.  R.  Kelley  Cooperage  Co.,  165  S.  W. 
1140. 

S  180  (Tez.Civ.App.)  A  railroad  of  standard 
trauge,  extending  10  or  12  miles  into  the  for- 
est, with  spurs,  owned  and  operated  by  a  lum- 
ber company  for  the  transportation  of  logs  to 
its  mill,  is  within  Rev.  St.  1911.  art.  6640, 
making  railroads  liable  to  employes  for  negli- 
gence of  co-employSs. — Waterman  Lumber  Co.  v. 
Shaw,  165  S.  W.  127. 

(182  (Tex.Civ.App.)  Where  plaintiff,  while 
performing  vrith  his  men  specified  work  was 
subject  to  the  orders  of  a  coemploy6,  and  he 
and  his  coemploy^  were  under  the  general  su- 
perintendence of  a  third  person,  plaintiff  and 
(lis  coemploy^  were  not  fellow  servants,  with- 
in Rev.  St  1911,  art.  6641,  defining  vice  prin- 
cipals.—Waterman  Lumber  Co.  v.  Shaw,  165  S. 
W.  127. 

S  189  (Mo.)  An  instruction,  in  an  employe's 
action  for  personal  injuries,  that,  if  a  certain 
employ^  was  the  foreman  in  charge  of  the  work, 
and  had  immediate  control  of  plaintiff  and  oth- 
er employes,  with  authority  to  direct  plaintiff's 
work,  then  he  was  a  vice  principal,  and  not  a 
fellow  servant,  of  plaintiff  held  correct. — Mcln- 
tyre  v.  Tebbetts,  165  S.  W.  757. 

S  190  (Mo.)  The  driver  of  a  wagon  which 
plaintiff  was  assisting  to  load  and  unload,  whose 
act  in  suddenly  starting  the  wagon  caused  plain- 
tiff's injuries,  was  a  fellow  servant  of  plaintiff, 
though  he  had  several  hours  before  the  acci- 
dent employed  plaintiff  to  assist  him  in  loading 
and  unloading  the  wagon. — Mclntyre  v.  Teb- 
betts, 165  S.  W.  757. 

(F)   Risks  Assumed  by  Servant. 

{  203  (Tex.Civ.App.)  Assumed  risk  is  the  vol- 
untary exposure  of  the  servant,  without  re- 
monstrance, to  the  ordinary  hazards  of  the 
particular  use  of  machinery  or  appliances, 
claimed  by  him  to  be  defective  or  unfit,  but  of 
which  conditions  or  dangers  he  knew,  or  must 
necessarily  have  acquired  knowledge  in  the 
ordinary  pursuit  of  his  duties. — American  Ma- 
chinery Co.  V.  Haley,  165  S.  W.  83. 

||205  (Tex.Civ.App.)  A  servant,  in  the  pur- 
suit of  bis  work,  may  assume  that  the  master 
has  done  his  duty  and  provided  for  him  a  safe 
place  to  work. — ^American  Machinery  Co.  t. 
Haley,  165  S.  W.  83. 

{ 208  (Mo.App.)  A  laborer  employed  in  a 
cooperage  factory  assumes  the  risk  of  injury 
from  the  falling  of  lumber  slabs  piled  to  season 
in  a  method  approved  by  general  usage  or  cus- 
tom.— Gunning  v.  J.  R.  Kelley  Cooperage  Co., 
165  S.  W.  1140. 

$213  (Tex.Civ.App.)  Where  a  railroad  engi- 
neer upon  signal  proceeded  with  his  train,  with- 
out ascertaining  that  the  track  ahead  was  clear, 
his  conduct,  if  he  was  bound  to  ascertain  wheth- 
er the  train  ahead  bad  been  moved,  as  to  give 
him  a  clear  track,  amounted  only  to  contributory 
negligence,  and  not  assumption  of  risk. — Gal- 
veston, H.  &  a  A.  Ry.  Co.  v.  Bosher,  166  S. 
W.  03. 

§217  (Tex.Civ.App.)  An  employ^  does  not  as- 
sume a  risk  arising  from  the  failure  of  the  mas- 
ter to  do  bis  duty,  unless  he  knows  of  the  fail- 
ure and  the  attendant  risks,  or,  in  the  ordi- 
nary discharge  of  bis  own  duty,  must  necessari- 
ly have  acquired  the  knowledge. — Galveston,  H. 
&  S.  A.  Ry.  Co.  T.  Bosher,  165  S.  W.  93. 


8  222  (Ky.)  Member  of  crew  engaged  in  tim- 
bering mine  who,  by  direction  of  bis  foreman, 
after  investigation,  continued  to  work  at  a  par- 
ticular place  and  was  injured  by  falling  slate 
held  entitled  to  recover ;  it  not  appearing  that 
there  was  any  such  obvious  danger  as  wonld 
have  justified  him  in  refusing  to  obey. — Bracken 
V.  liam  Coal  Co..  165  8.  W.  686. 

§  226  (Mo.App.)  Where  a  servant  who  was 
throwing  down  slabs'  from  one  pile  was  in- 
jured in  leaping  away  from  the  adjoining  pile 
which  fell,  the  master  cannot  escape  liability  on 
the  theory  that  the  servant  assumed  the  risk 
resulting  from  changes  caused  by  his  own  labor ; 
the  servant  not  being  at  work  on  the  pile  that 
fell.— Gunning  t.  J.  R.  Kelley  Cooperage  Co., 
165  S.  W.  1140. 

"1 226  (Mo.App.)  The  doctrine  of  assumption 
of  risk  does  not  apply  where  the  injury  to  the 
employe  was  due  to  the  master's  viofation  of 
Rev.  St.  1909,  {  7828,  requiring  the  guarding  of 
dangerous  machinery. — Phillips  y.  Hamilton 
Brown  Shoe  Co.,  165  S.  W.  1183. 

(O)   Contrlbntory    Hesllveaee    of    Servant. 

1228  (Mo.App.)  Where  an  18  year  old  boy 
was  Injured  by  the  breaking  of  the  driver  on 
a  shoe  tacking  machine  which  bad  not  been 
guarded  as  required  by  Rev.  St.  1909,  I  7828. 
the  fact  that  he  continued  to  work  after  he 
knew  of  the  liability  of  the  driver  to  break  is 
not  contributory  negligence. — Phillips  v.  Hamil- 
ton Brown  Shoe  Co.,  165  S.  W.  1183. 

I  240  (Mo.)  A  railway  freight  brakeman,  who, 
on  a  dark  night,  without  his  white  lantern. 
sprang  from  the  front  of  the  engine  "to  run  for 
a  switch,"  and  was  injured  by  falling  in  front 
of  the  en^ne,  held  guilty  of  contributory  n«(li- 
gence. — TVilliams  v.  Kansas  City  Southern  Ry. 
Cp.,  165  S.  W.  788. 

§240  (Mo.)  The  law  in  Kansas  that  one  go- 
ing on  a  railroad  track  without  looking  or  lis- 
tening is  guilty  of  negligence  does  not  apply  to 
employes  whose  duties  require  their  presence  on 
the  track  and  preclude  strict  attention  to  the 
approach  of  trains. — Riley  v.  Kansas  City 
Southern   Ry.   Co.,   165   S.   W.  1043. 

Section  hand  at  work  in  switchyard  who, 
while  car  was  passing,  stepped  back  near  an- 
other track  without  looking  and  was  struck  by 
a  switch  engine,  held  guilty  of  negligence  de- 
feating a  recovery  under  the  law  of  Kansas. — Id. 

f  248  (Mo.)  Railroad  section  hand,  who  with- 
out looking  stepped  back  while  a  car  was  pass- 
ing and  was  struck  by  a  switch  engine  on  an- 
other track,  held  not  entitled  to  recover  under 
the  last  clear  chance  doctrine  as  applied  in 
Kansas.- Riley  v.  Kansas  City  Southern  Ry. 
Co.,  165  S.  W.  1043. 

(H)  Aetlons. 

1264  (Tex.Civ.App.)  The  variance  between 
the  petition,  in  an  action  for  injury  to  an  em- 
ployi  alleging  that  the  accident  happened  as 
the  employe  reached  forward  to  unloosen  a 
rail,  and  the  evidence  that  the  employe  made 
one  step  in  the  direction  of  the  end  of  the  rail 
and  was  then  struck  by  it  as  it  swung  around, 
was  imraaterial.-^Waterman  Lumber  Co.  t. 
Shaw,  165  S.  W.  127. 

{269  (Tex.Civ.App.)  In  an  action  for  the 
wrongful  death  of  a  servant,  where  defendant 
pleaded  contributory  negligence,  the  fact  that 
some  of  the  evidence  of  contributory  negligence 
was  introduced  by  plaintiffs  did  not  alter  the 
rule  casting  the  burden  of  proof  on  defendant. 
—Texas  Power  &■  Light  Go.   ▼.  Bird.  165  S. 

w.  a 

1 267  (Tex.Civ.App.)  In  action  under  federal 
Employer's  Liability  Act,  evidence  as  to  kind  of 
commodities  shipped  from  the  place  where  de- 
ceased took  charge  of  the  engine  of  a  train,  and 
that  most  of  the  lumber  and  oil  shipped  over 
defendant's  lines  came  from  another  state,  held 
admissible  on  the  question  of  whether  deceased 
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wafi  engaged  In  interstate  commerce. — Southern 
Pac.  Co.  v.  Vaughn,  165  S.  W.  885. 

§  270  (McApp.)  In  an  action  for  the  death 
of  an  engineer  by  the  explosion  of  a  boiler,  the 
testimony  of  a  witness  that  he  had  examined 
several  engines  of  the  company  and  had  found  a 
curve  where  a  curved  piece  of  scale  picked  up 
near  the  engine  would  fit  held  admissible  to  re- 
but the  testimony  of  the  company  that  there 
was  no  curve  on  the  fire  box  which  would  fit 
the  scale.— Dungan  v.  St.  Louis  &  S.  F.  R.  Co., 
165  S.  W.  1116. 

i  270  (MoApp.)  Under  Rev.  St.  1909,  g  7828, 
re<iuiring  the  guarding  of  dangerous  machines 
when  it  is  possible  to  do  so,  the  fact  that  the 
machine  was  guarded  after  the  accident  is  ad- 
missible to  prove  the  possibility  of  guarding  the 
machine,  where  that  was  in  issue.— Phillips  v. 
Hamilton  Brown  Shoe  Co.,  165  S.  W.  11^. 

§270  (Tez.CiT.App.)  In  action  for  death  of 
engineer  from  the  explosion  of  a  boiler,  evidence 
as  to  defective  condition  of  water  glass  three 
months  before  the  accident  held  admissible,  in 
yiew  of  the  other  evidence  on  the  question  of 
notice ;  it  not  appearing  that  it  bad  subse- 
quently been  repaired. — Southern  Pac.  Co.  v. 
Vaughn,  165  S.  W.  885. 

S  276  (Ark.)  In  an  action  for  injuries  to  a 
railroad  employ^  while  working  in  a  gearing 
pit  by  the  machinery  therein  being  set  in  mo- 
tion, evidence  held  to  show  that  the  person  who 
set  the  machinery  in  motion  was  in  the  service 
of  defendant  railroad  company. — 8t  Louis,  I. 
M.  &  S.  R.  Co.  v.  Yates,  165  S.  W.  282. 

g  276  (Tex.Civ.App.)  Evidence  held  insufficient 
to  make  jury  question  as  to  whether  negligence 
in  permitting  engine  to  stand  in  railroad  yards, 
with  brilliant  headlight  burning,  contributed  in 
any  way  to  railroad  switchman's  injuries  from 
a  collision  of  a  car  on  which  he  was  riding  with 
another.— Paris  &  G.  N.  R.  Co.  v.  Flanders,  165 
S.  W.  «8. 

1 278  (Mo.App.)  Evidence  that  a  machine  bad 
been  guarded  since  the  accident  could  not  be 
objected  to  as  failing  to  show  that  it  was  a 
practical  and  efficient  guard,  where  the  defend- 
ant's assistant  foreman  testified,  without  ob- 
jection, that  such  guards  had  been  in  use  and 
prevented  similar  accidents. — Phillips  T.  Ham- 
ilton Brown  Shoe  Co.,  165  S.  W.  1183. 

g278  (Tex.Civ.App.)  In  an  action  by  an  em- 
ploy£  of  an  express  company  against  it  and  a 
railroad  company  for  injuries  received  by  a 
fall  on  the  ice  in  a  corridor  of  the  depot,  evi- 
dence held  to  warrant  a  finding  that  an  ordi- 
narily prudent  person  would  not  have  permitted 
the  ice  to  accumulate,  or  would  have  removed  it 
or  taken  other  steps  to  protect  the  employes. — 
Wilson  V.  Wells  Fargo  &  Co..  165  S.  W.  36. 

i  278  (Tex.Civ.App.)  In  a  personal  Injury  ac- 
tion by  the  engineer  of  a  passenger  train,  who 
was  hurt  in  a  collision  with  a  freight,  evidence 
held  sufficient  to  establish  the  negligence  of  the 
defendant  railroad  company.— Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Bosher,  165  S.  W.  93. 

8278  (Tei.CiT.App.)  In  a  car  repairer's  ac- 
tion for  injuries  caused  by  being  struck  by  an 
engine  on  an  adjoining  track  when  he  jumped 
from  a  car,  evidence  held  to  support  a  finding 
that  those  in  charge  of  the  engine  should  have 
foreseen  that,  when  plaintiff  should  jump  off, 
he 'would  be  in  close  proximity  to  the  engine, 
and  might  step  in  front  thereof,  if  ignorant  of 
its  approach. — International  &  Q.  N.  R.  Co.  v. 
Walters,  165  S.  W.  525. 

§284  (Tex.Civ.App.)  In  an  action  for  the 
death  of  a  railroad  engineer,  under  the  federal 
Employer's  Liability  Act,  evidence  held  to  make 
a  question  for  the  jury  as  to  whether  deceased 
was  engaged  in  interstate  commerce  at  the  time 
of  the  accident.— Southern  Pac.  Co.  v.  Vaughn, 
165  S.  W.  885. 

I  285  (Mo.App.)  Whether  the  explosion  of  a 
locomcitive  boiler  causing  the  death  of  the  en- 


gineer was  caused  by  the  worn  condition  of  the 
engine  or  by  the  negligence  of  decedent  held  for 
the  jury.— Dungan  v.  St  Louis  &  S.  F.  R.  Co., 
165  S.  W.  1116. 

1 286  (Mo.App.)  In  an  action  by  a  servant 
injured  by  the  fall  of  piles  of  lumber  stored  for 
seasoning,  the  question  of  the  master's  negli- 
gence in  constructing  the  piles  held,  under  the 
evidence,  for  the  jury.— Gunning  y.  J.  R.  Kelley 
Cooperage  Co.,  165  S.  W.  1140. 

g  286  (Tex.Civ.App.)  In  an  action  for  death 
of  a  servant,  defendant's  negligence  held,  under 
the  evidence,  for  the  jury.— Texas  Power  & 
Light  Co.  T.  Bird,  165  S.  W.  8. 

I  286  (Tex.Civ.App.)  In  an  action  for  an  in- 
jury to  a  servant  caused  by  a  dummy  elevator 
falling  which  the  servant  was  dismantling  pre- 
paratory to  the  installation  of  new  elevators, 
held,  under  the  evidence,  a  question  for  the  jur^ 
whether  the  master  exercised  due  care. — Ameri- 
can Machinery  Co.  v.  Haley,  165  8.  W.  83. 

S  286  (Tex.Civ.App.)  Where  the  rear  end  of  a 
passenger  train  did  not  clear  a  switch,  and  so 
a  very  long  freight  which  was  on  the  switch 
could  not  pass  the  passenger  train,  and  thus 
clear  the  main  line,  the  failure  of  those  in 
charge  of  the  freight  to  protect  the  rear  end  by 
signals  in  accordance  with  the  rules  warranted 
a  charge  on  their  negligence. — Galveston,  H.  & 
S.  A.  Ry.  Co.  T.  Bosher,  165  S.  W.  93. 

g  286  (Tex.Civ.App.)  In  a  car  repairer's  ac- 
tion for  injuries  by  being  struck  by  an  engine, 
when  he  jumped  from  a  car  on  a  parallel  track, 
held,  on  the  evidence,  tihat  the  question  whether 
defendant's  employes  knew  that  plaintiff  was 
ignorant  of  the  approach  of  the  engine  was  for 
the  jury. — International  &  G.  N.  R.  Co.  v. 
Walters,  165  S.  W.  625. 

Under  the  evidence,  held  a  question  for  the 
jury  whether  the  trainmen  could  have  foreseen 
that  plaintiff  would  probably  jump  from  the 
car.— Id. 

g  287  (Mo.)  The  question  of  vice  principal  or 
fellow  servant  is  for  the  jury  where  reasonable 
men  may  arrive  at  different  conclusions  from 
the  evidence  thereon,  but  is  for  the  court  to  de- 
termine where  only  one  conclusion  is  permissi- 
ble from  the  evidence.— Mcluty re  v.  Tebbetts, 
165  S.  W.  757. 

g  288  (Tex.Civ.App.)  In  an  action  for  death  of 
a  servant,  assumption  of  risk  held,  under  the 
evidence,  for  the  jury.— Texas  Power  &  Light 
Co.  V.  Bird,  165  S.  W.  8. 

g288  (Tex.Civ.App.)  In  an  action  for  an  in- 
jury to  a  servant  caused  when  the  supports  of 
a  dummy  elevator  which  he  was  dismantling 
fell,  the  question  of  assumed  risk  held  for  the 
jury.— American  Machinery  Co.  t.  Haley,  165 
S.  W.  83. 

g  289  (Ark.)  If  there  are  two  ways  in  which 
to  perform  a  service,  both  of  which  appear  to 
be  reasonably  safe,  the  servant  cannot  be  held 
guilty  of  contributory  negligence  as  a  matter 
of  law  because  the  way  selected  proves  more 
dangerous  than  the  other  way. — St.  Louis,  I. 
M.  &  &  R.  Co.  V.  Yates,  165  S.  W.  282. 

i  289  (Mo.App.)  In  a  personal  injury  action 
by  a  servant  hurt  as  the  result  of  the  fall  of  a 
pile  of  lumber  in  the  room  In  which  he  was 
working,  the  question  of  his  contributory  neg- 
ligence held,  under  the  evidence,  for  the  jury.— 
Gunning  v.  J.  R.  Kelley  Cooperage  Co.,  165  S. 
W.  1140. 

S  289  (Mo.App.)  Even  if  it  were  contributory 
negligence  to  work  at  a  dangerous  machine,  the 
injured  servant  could  not  be  held  negligent  as 
a  matter  of  law,  unless  under  the  circumstances, 
viewed  most  favorably  to  the  servant,  the  dan- 
ger was  so  glaring  and  obvious  that  a  person 
would  not  work  there  and  reasonable  minds 
could  not  differ  as  to  the  negligence.— Phillips 
V.  Hamilton  Brown  Shoe  Co.,  165  S.  W.  1183. 

§289  (Tex.Civ.App.)  In  an  action  for  death 
of  a  servant,  contributory  negligence  held,  under 
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the  evidence,  for  the  Jury.— Texas  Power  * 
Light  Co.  T.  Bird,  166  S.  W.  8. 

8289  (Tex.CiT.App.)  In  an  action  for  an  in- 
jury to  a  servant  by  a  dummy  elevator  falling, 
evidence  held  to  take  to  the  jury  the  question 
of  contributory  negligence. — American  Ma- 
chinery Co.  V.  Haley,  165  S.  W.  83. 

1 29 1  (Tex.Civ.App.)  In  an  action  for  the 
wrongful  death  of  a  servant,  killed  by  an  explo- 
sion of  steam  pipes,  the  petition  held  to  author- 
ize an  instruction  on  the  negligence  of  the 
master  in  failing  to  inspect  for  defects  so  that 
necessary  repairs  could  be  made. — Texas  Power 
&  Light  Co.  V.  Bird,  165  S.  W.  8. 

1297  (Tei.Civ.App.)  A  finding  that  an  em- 
ployer used  ordinary  care  to  adopt  reasonably 
safe  methods,  and  a  finding  that  the  employer 
was  negligent  in  failing  to  use  ordinary  care 
to  adopt  a  reasonably  safe  method  to  do  the 
work,  did  not  justify  a  judgment  for  the  em- 
ploy*.—Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Denahy,  105  S.  W.  529. 

rV.  LIABILITIES  FOR  INJURIES  TO 
THIRD  PERSONS. 

(A)   Acta  or  Omlaslona  of  Sewaat. 

f  301  (Mo.App.)  Where  an  adult  son,  living 
with  his  father,  used  the  father's  automobile, 
purchased  for  general  family  use,  with  the  fa- 
ther's consent,  on  a  trip  for  his  own  pleasure, 
the  relation  of  master  and  servant  existed,  and 
the  father  was  liable  for  the  death  of  plain- 
tiff's husband  caused  by  the  negligence  of  the 
son  in  operating  the  car. — Hays  v.  Hogan,  165 
S.  W.  1125. 

(B)  Work  of  Independent  Contraetor. 

8  318  (Ark.)  The  fact  that  a  negligent  em- 
ployS  was,  at  the  time  of  the  injury,  in  the  gen- 
eral employment  and  pay  of  another  than  the 
employer  sued  would  not  necessarily  make  such 
other  the  responsible  employer;  the  master  be- 
ing the  person  in  whqse  business  the  employ* 
is  engaged  at  the  time,  and  who  has  the  right 
to  control  and  direct  his  conduct.— St.  Louis,  I. 
M.  &  S.  B.  Co.  V.  Yates.  165  8.  W.  282. 

8  318  (Tenn.)  Where  independent  contractor, 
employed  to  do  work  at  some  distance  from  the 
street  for  a  railroad  company,  placed  a  forge, 
which  frightened  a  horse,  near  the  street,  the 
railroad  company,  which  did  not  direct  or  know 
of  this  act,  held  not  liable.— Grant  v.  Louisville 
&  N.  R.  Co.,  165  S.  W.  963. 

«n  Actions. 

8330  (Mo.App.)  In  an  action  for  injuries  to 
plaintiff  in  a  collision  with  one  of  defendant's 
taxicabs,  evidence  held  to  establish  a  prima 
facie  case  that  the  cab  belonged  to  defendant 
company,  and  that  the  chaudeur  was  in  defend- 
ant's employ,  and  was  operating  the  cab  as  de- 
fendant's servant,  in  the  prosecution  of  its 
business.— Wiedeman  v.  SL  Louis  Taxicab  Co., 
165  8.  W.  1105,  1106. 

J  330  (Mo.App.)  Where,  in  an  action  for  the 
death  of  plaintilf's  husband  by  the  negligent  op- 
eration of  defendant's  automobile  by  his  son,  it 
was  admitted  that  the  father  was  the  owner  of 
the  automobile,  the  burden  was  upon  him  to 
prove  that  the  son  was  operating  the  car  with- 
out his  consent.— Hays  v.  Hogan,  165  8.  W. 
11^5. 

Evidence  held  to  sustain  a  finding  that  the 
son  was  using  the  automobile  with  the  consent 
of  the  father.— Id. 

It  was  sufficient  prima  facie  to  show  that  de- 
fendant was  the  owner  of  the  automobile  with- 
out proving  atSrmatively  that  the  son  was  de- 
fendant's servant ;  the  burden  being  on  defend- 
ant to  show  that  the  son  was  not  bis  agent 

MATERIALITY. 

See  Alteration  of  Instruments. 


MEASURE  OF  DAMAGES. 

See  Damages,  8  112. 

MECHANICS'  LIENS. 

See  Deeds,  8  77;    Estoppel,  8  22;    Pleading,  | 
312 ;    Subrogation,  8  23. 

I.  NATURE,   GROUNDS,  AND   SUB- 
JECT-MATTER IN   GENERAI.. 

8  5  (Tex.Civ.App.)  Bev.  St  1911,  arts.  5621, 
5622,  giving  a  mechanic's  lien  upon  the  im- 
provements precedence  over  prior  liens  on  the 
land,  and  authorizing  the  removal  of  such  im- 
provements, are  in  derogation  of  the  common 
law,  but,  being  intended  to  secure  meclianics 
and  materialmen  in  their  pay,  and  under  the 
express  terms  of  Bev.  St  1879,  p.  718,  Gen. 
Prov.  8  3,  should  be  liberally  construed  to  ef- 
fect the  purpose. — William  Cameron  &  Co.  t. 
Trueheart  165  8.  W.  58. 

8  14  (Tex.Civ.App.)  Where  the  owners  of  a 
homestead,  desiring  to  improve  the  same,  exe- 
cuted a  note  and  contract  reserving  a  mechanic's 
lien  to  the  contractor,  who  transferred  same  to 
plaintiff's  testator,  who  advanced  the  money, 
representing  that  all  prior  labor  and  materials 
had  been  paid  for,  the  lien  was  vaiid  as  to  all 
work  done  and  materials  furnished  after  the  exe- 
cution of  the  note  and  lien  contract — ^Melcber 
T.  Higbee,  165  S.  W.  478. 

U.  RIGHT  TO  XJEN. 
(O)- Affreememt  or  Consent  of  Ovmer. 

8  57  (Tex.Civ.App.)  Where  a  deed  to  a  cor- 
poration was  made  tiefore  its  charter  was  is- 
sued, the  title  vested  in  the  incorporators,  and 
as  each  tenant  in  common  is  the  owner  except 
as  to  his  co-owners,  a  contract  with  one,  to  which 
no  objection  was  made,  was  a  contract  with  the 
owner  within  Bev.  St  1911,  art  6621,  giving  a 
mechanic's  lien  for  materials  famished  under 
contract  with  the  owner. — William  Cameron  & 
Co.  V.  Trueheart  165  8.  W.  58. 

8  59  (Tex.Civ.App.)  Within  Bev.  St  1911,  art 
5621,  providing  that  a  materialman,  under  a 
contract  with  the  owner,  shall  have  a  lien,  a 
purchaser  of  the  land  under  a  verbal  executory 
contract,  which  was  subsequently  carried  out 
by  the  giving  of  a  deed,  was  the  owner. — Wil- 
liam Cameron  &  Co.  v.  Trueheart  165  S.  W. 

5a 

A  purchaser  of  land  under  an  executory  con- 
tract, who  subsequently  fails  to  comply  with  his 
contract  and  receive  a  deed,  is  not  the  "owner" 
within  Bev.  St.  1911,  art.  5621,  giving  a  lien 
for  materials  furnished  under  contract  with  the 
owner  of  the  land. — Id. 

Even  though  a  deed  by  a  corporation  did  not 
take  effect  as  a  conveyance  because  its  cor- 
porate seal  was  not  attached,  it  was  evidence  of 
a  contract  to  convey  which  could  be  specifically 
enforced,  and  the  grantee,  who  under  a  previous 
verbal  contract  to  convey  had  erected  improve- 
ments, was  the  "owner"  within  Bev.  St  1911, 
art.  5621,  giving  a  mechanic's  lien  for  materials 
furnished  under  contract  with  the  owner. — Id. 

§61  (Tex.Civ.App.)  Under  Bev.  St.  1911.  art 
5621,  a  contract  with  the  owner  is  essential  to 
fix  the  lien. — William  Cameron  &  Co.  v.  True- 
heart  165  S.  W.  58. 

m.  PROGEEOINOS  TO  PERFECT. 

8  128  (Tex.Civ.App.)  CJonst  art.  16,  8  37,  fix- 
es the  lien  of  the  materialman,  where  the  ma- 
terials are  furnished  under  contract  with  the 
owner  of  the  premises ;  and,  in  order  to  enforce 
the  lien  against  the  owner,  it  is  not  necessary  to 
file  an  account  with  the  county  clerk,as  re- 
quired by  Bev.  St.  1911,  art  5621.— WiUiam 
Cameron  &  Co.  v.  Trueheart,  165  S.  W.  58. 

8  154  (Ky.)  A  certificate  appended  to  a  me- 
chanic's lien  statement,  reciting  that  claimant 
"acknowledges  the  execution .  of  the  foregoing 
notice  of  lien,"  held  not  to  show  that  the  state- 
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ment  waa  swom  to,  aa  required  b7  Ky.  St  J 
2468.— Indiana  Quarries  Co.  t.  Simms,  165  S. 
W.  422. 

I  157  (MoJ^pp.)  The  clerical  error  in  placing 
the  figures  "1909"  at  the  head  of  the  column  of 
dates  in  a  lieu  statement,  when  the  lieu  was 
filed  in  December,  1910,  and  the  affidavit  states 
the  demand  accrued  within  four  months  prior  to 
such  filing,  does  not  vitiate  the  lien,  even  against 
a  bolder  of  a  mortgage  on  the  land,  ^iven  before 
the  building  was  commenced  ;  the  hen  superior 
to  that  of  the  mortgage  being  given  by  Rev.  St. 
1909,  §  H'2l5,  and  none  superior  to  it  on  the 
land  being  claimed. — Banner  Lumber  Co.  v. 
Lund,  165  S.  W.  380. 

IV.  OPERATION  ANB  EFFECT. 
(C)  Prtorltr* 

i  198  (Tex.Ciy.App.)  Under  the  express  terms 
of  Rev.  St.  1911,  art.  5621,  a  materialman's 
lien  attaches  to  the  improvements  in  preference 
to  any  prior  lien  upon  the  land.— William 
Cameron  &  Co.  v.  Trueheart,  165  S.  W.  58. 

§  199  (Tex.Civ.App.)  Aa  between  a  vendor's 
lieu  upon  the  laud  and  the  lien  of  a  materialman 
who  subsequently  furnished  lumber  for  Im- 
pro\'ement8  under  a  contract  with  a  purciiaser 
of  the  land  under  executory  agreement,  the 
equities  were  all  with  the  materialman  as  re- 
spects the  improvements.- William  Cameron  & 
Co.  V.  Trueheart,  165  S.  W.  58. 

VII.  ENFORCEMENT. 

i  277  (Tex.Civ.App.)  Where  a  mechanic's  lien 
note  described  the  land  at  "lot  14,  block  41," 
while  the  foreclosure  petition  and  the  contract 
described  it  as  the  "west  half  of  lot  14,  block 
41,"  the  note  and  contract  being  made  a  part 
of  the  petition,  the  variance  was  not  fatal. — 
Melcher  v.  liigbee,  165  S.  W.  478. 

1 298  (Tex.Civ.App.)  Under  the  direct  provi- 
sions of  Rev.  St  1911,  art.  5629,  the  purchaser 
of  the  improvements  on  land  at  a  foreclosure 
sale  to  satisfy  a  mechanic's  lien  may  remove 
such  improvements  within  a  reasonable  time. — 
William  Cameron  &  Co.  v.  Trueheart  165  S. 
W.  58. 

MEETINGS. 

See  Corporations,  %  298;   Insurance,  {  54. 

MEMORANDA. 

See  Witnesses,  J  257. 

MERGER. 

See  Trial,  S  396. 

MINORS. 

See  Infants. 

MISCARRIAGE. 

See  Abortion. 

MISJOINDER. 

See  Justices  of  the  Peace,  {  68l 

MISTAKE. 

See   Reformation   of  Instruments,    H   25,   45; 
Trial,  I  340. 

MODIFICATION. 

See  Contracts,  |  287 ;  Insurance,  ^  144 ;   Sales, 

*  ^"       MONEY  RECEIVED. 

See  Payment,  S  87. 

MONOPOLIES. 

See  Contracts,  {  142. 


n.  TRUSTS    AHB   OTHER    OOMRINA« 

TIONS  nr  RESTRAINT 

OF  TRADE. 

{  17  (Tex.Civ.App.)  Contract  giving  exclusive 
right  to  sell  patented  article  and  fixing  selling 
price  held  not  in  violation  of  the  anti-trust  stat- 
ute.—Lock  V.  Citiaena'  Nat  Bank,  165  S.  W. 
536. 

Contract  giving  exclusive  right  to  sell  article 
and  fixing  selling  price  held  not  in  violation  of 
anti-trust  statute,  where  the  articles  were  to  be 
manufactured  and   delivered   in   another  state. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  {  790. 

MORTGAGES. 

See  Attorney  and  Client  g  104 ;  Chattel  Mort- 
gages; Executors  and  Administrators.  |  115; 
Homestead,  $  214;  Husband  and  Wife,  S 
193;  Judgment,  g  736;  Landlord  and  Ten- 
ant, {  67 ;  Limitation  of  Actions,  §§  19,  74 ; 
Vendor  and  Purchaser,  g  231. 

I.  REQUISITES  AND   VAUDITT. 

(A)   Nature  and  Basenttsls  of  CosTeyaneea 
aa   Secarlty. 

g  32  (Ark.)  The  court  in  determining  whether 
a  deed,  absolute  in  form,  was  intended  as  a 
mortgage,  will  consider  the  situation  of  the  par- 
ties, property  conveyed,  its  value,  the  price  paid, 
defeasances,  verbal  or  written,  and  the  acts  and 
declarations  of  the  parties. — Mclver  v.  Roberta. 
165  S.  W.  273. 

g  32  (Tex.Civ.App.)  l%at  an  instrument  is  an 
absolute  deed  in  form  would  not  prevent  a  show- 
ing that  it  was  intended  as  a  mortgage ;  the 
test  being  whether  the  relation  of  debtor  and 
creditor  existed  between  the  parties  after  the 
execution  of  the  instrument— Mitchell  v.  Mor- 
gan. 165  S.  W.  883. 

{  36  (Ark.)  A  grantor  in  a  deed  has  the  bur- 
den of  proving  by  clear,  unequivocal,  and  con- 
vincing evidence  that  it  was  intended  to  be  a 
mortgage.- Mclver  v.  Roberts,  165  S.  W.  273. 

g37  (Tex.Ciy.App.)  It  may  be  shown,  in  an 
action  to  set  aside  an  absolute  deed  on  the 
ground  that  it  waa  intended  as  a  mortgage,  etc., 
that  defendant  when  he  made  depositions  stat- 
ing that  the  instrument  was  intended  as  a  mort- 
gage was  mentally  incompetent,  though  insan- 
ity or  mental  incompetency  be  not  pleaded. — 
Kellner  y.  Handle,  166  S.  W.  509. 

g  38  (Ark.)  Evidence  held  not  to  support  a 
finding  that  a  deed,  absolute  on  its  face,  was  a 
mortgage.— Mclver  v.  Roberts,  165  S.  W.  273. 

§  38  (Ark.)  Before  a  deed  will  be  declared  to 
be  a  mortgage,  the  evidence  must  be  clear,  con- 
vincing, and  satisfactory. — Ford  v.  Nunnelley, 
165  S.  W.  291. 

In  a  suit  where  the  defendant  by  cross-bill 
asked  that  a  deed  absolute  in  form  be  declared 
a  mortgage,  evidence  held  not  sufficient  to  enti- 
tle the  defendant  to  the  relief  prayed  for. — id. 

g38  (Tex.Civ.App.)  Where  the  parties  to  an 
instrument  purporting  to  be  a  deed  agree  that 
the  land  was  grantors- homestead,  and  that  the 
transaction  was  really  intended  as  a  mortgage, 
evidence  that  others  understood  that  the  instru- 
ment was  an  absolute  conveyance  will  not  over- 
come the  admission  of  the  grantee. — Kellner  T. 
Randle,  165  S.  W.  509. 

g  38  (Tex.Civ.App.)  In  an  action  to  cancel  a 
deed  on  the  ground  that  it  was  intended  as  a 
mortgage  and  conveyed  the  homestead  prop- 
erty, evidence  held  to  sustain  a  finding  that 
the  conveyance  was  intended  as  a  mortgage,  and 
not  as  a  conditional  sale. — Mitchell  v.  Morgan, 
165  S.  W.  883. 

g39  (Tex.Civ.App.)  In  an  action  to  set  aside 
an  instrument  in  the  form  of  an  absolute  deed. 
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on  the  |[round  tbat  it  was  intended  as  a  mort- 
gage, evidence  held  to  make  it  a  jury  question 
as  to  whether  the  instrument  was  intended  as  a 
mortgage.— Kellner  t.  Handle,  166  S.  W.  500. 

Xn.  CONSTBITCTIOir  AND  OPEKAx 
TION. 

(D)  UeB   ud   PrlorltT' 

{  186  (Ark.)  In  a  suit  to  foreclose  a  trust 
deed,  evidence  held  to  support  a  finding  that  a 
debt  secured  by  a  prior  trust  deed  was  repre- 
sented by  a  note,  and  was  a  valid  subsisting 
lien  paramount  to  that  of  trust  deed.— Foster  ▼. 
Luck,  165  S.  W.  267. 

The  burden  is  upon  the  holder  of  a  subse- 
quent trust  deed  who  alleges  the  payment  of 
the  debt  secured  by  a  prior  trust  d^  to  prove 
such  payment — Id. 

V.  AssioNMiiirr  of  mortgage  OB 

DEBT. 

§  235  (Mo.App.)  Where  duplicate  notes,  pur- 
porting to  be  secured  by  a  sin^e  deed  of  trust, 
are  executed,  the  one  first  negotiated  to  an  inno- 
cent purchaser  carries  the  mortgage  security. — 
Quinn  v.  JlcCallum,  165  S.  W.  1115. 

In  a  suit  to  enjoin  a  sale  of  land  under  a  deed 
of  trust  securing  duplicate  notes  which  were 
transferred  to  plaintiff  and  defendant,  respec- 
tively, evidence  held  insufficient  to  show  that 
plaintiff's  note  was  first  negotiated  to  an  inno- 
cent purchaser. — Id. 

X.  F0BE0]:.08TrBE  BT   ACTION. 
(I)  Jodarment    or    Decree    and    Exeontlon. 

f497  (Tez.Oiv.App.)  Where  plaintiff  and  O. 
purchased  certain  sciiool  land,  which  plaintiff 
rented,  and  the  tenants  were  in  possession  when 
certain  mortgagees  examined  the  land,  a  fore- 
closure of  a  mortgage  executed  by  O.,  in  which 
plaintiff  did  not  join,  was  effective  only  to  patis 
0.'3  interest— Ellerd  v.  Ellison,  166  S.  W.  87G. 

(J)  Sale. 

1516  (Mb.)  Where  a  sale  under  a  trust  deed 
was  duly  made,  and  the  trustees'  duties  termi- 
nated, the  trustees  could,  four  years  thereafter, 
buy  the  property  from  the  purchaser  at  the 
sale.— Jodd  v.  Lee,  165  S.  W.  991. 

A  trustee,  purchasing  directly  or  Indirectly 
at  bis  own  sale,  takes  the  property  subject  to 
redemption  by  the  grantor  in  the  trust  deed; 
the  trust  not  being  advanced. — Id. 

MOTIONS. 

6ee  Appeal  and  Error,  J§  281-SOl;    Continu- 


ance 

and 

162. 


ppeal  and  Error,  j§  281-501;  Continu- 
;  Criminal  Law,  M  922-958 ;  Indictment 
Information,  {f  138,  140;   New  Trial,  | 


MOTIVE. 


See  Rape,  }  88. 

MULTIFARIOUSNESS. 

See  Equity,  1 160. 

MUNICIPAL  CORPORATIONS. 

See  Acknowledgment,  %  16 ;  Constitutional  Law, 
{f  63,  121,  290;  Continuance,  §  29;  Conn- 
ties;  Dedication;  Drains,  If  13-^9;  Evi- 
dence, I  25 ;  Gas,  |  14%  ;  Indemnity ;  In- 
junction, S  85;  Intoxicating  Liquors,  I  32; 
Judgment,  $  631;  Mandamus,  t  10;  Release, 
I  29;    Statutes,  {§  95,  123;    Witnesses,  {  26. 

X.   CBEATION,    AI.TEBATION,    EXIST. 
ENCE.  AND  DIBSOX.UTION. 

(B)   Territorial    Extent   and    SnbdlTlalona, 
Annexation,   Consolidation,   and 

UlTlStOB. 

§  36  (Mo.)  A  munidpal  conMration  cannot 
extinguish  its  debts  merely  by  changing  its 
name  or  reorganizing  under  a  new  charter. 
Hence,  where  a  corporation  ia  extinguished,  a 


new  corporation  succeeding  it,  serving  the  same 
people  and  taking  over  its  property,  is  liable 
for  the  debts  of  the  old,  even  though  the  old 
corporation  was  only  a  de  facto  organization. — 
W^ilson  V.  King's  L^e  Drainage  &  Levee  Diat, 

165  S.  W.  734. 

tV.  PBOOEEDINOS    OF   OOVNOHi   OB 
OTHEB  GOVEBNINO  BODT. 

(B)  Ordinances  and  By-Lavrs  la  OeneraL 

I  1 1 1  (Mo.)  The  invalidity  of  a  proviso  regu- 
lating the  width  of  tires  used  on  vehicles  held 
not  to  render  invalid  the  preceding  portion  of 
the  ordinance  which  impos«l  a  license  tax  upon 
vehicles.— City  of  St  Louis  v.  St  Louis  Trana- 
fer  Co.,  165  8.  W.  1077. 

V.  OFFICEB8.  AGENTS.  AND  EM- 

proT:eB. 

(B)  Hnnlctpal    Departments    and    Ofllcers 
Tbereof. 

S  187  (Mo.)  Grant  of  pensions  to  police  offi- 
cers of  a  city  and  public  service  employes  other 
than  firemen  is  against  the  public  policy  of 
the   state. — State  ex  reL  Wander  t.   Kimmel, 

166  S.  W.  1067. 

nc  PUBUO  ntPBOVEMENTB. 

(A)  Power     to      Halca     Improvements      or 

Grant  Aid  Therefor. 

1 277  (Mo.)  Act  1905  (Laws  1906,  p.  62),  au- 
thorising the  estaUishment  of  sanitary  districts 
and  the  construction  of  sewers  over  areas  lying 
partly  within  and  partly  outside  the  corporate 
limits  of  a  city,  does  not  prevent  a  municipality 
from  establishing  a  sewer  district  in  its  out- 
skirts so  that  county  land  is  necessarily  drain- 
ed.— Jennings  Heights  Land  &  Improvement 
Co.  V.  City  of  St  Louis.  165  S.  W.  74L 

(B)  Preliminary    Proceedings    and    Ordi- 

nances or  Reaolmtiona. 

{292  (Ark.)  Whether  request,  in  a  petition 
for  improvement  of  streets  in  an  improvement 
district,  that  width  of  streets  be  diminished, 
was  inserted  before  or  after  the  signing  is  im- 
material; the  petition  not  being  conditioned  on 
the  narrowing,  so  that  the  request  is  surplna- 
age.— Dean  v.  Moore.  166  S.  W.  639. 

It  is  immaterial  that  two  of  the  signatures, 
on  a  petition  for  a  local  improvement  by  prop- 
erty owners  in  an  improvement  district,  are 
unauthorized,  the  other  signers  constituting  the 
required  majority  in  value  of  the  property  own- 
ers.—Id. 

Executing  a  note  to  the  promoter  of  an  im- 
provement district  as  compensation  for  circu- 
lating the  petition,  though  not  authorized  by. 
Acts  1913,  p.  527,  in  case  of  an  improvement 
district  already  formed,  the  act  not  t>eing  re- 
troactive, does  not  invalidate  the  other  pro- 
ceedings for  an  improvement — Id. 

§297  (Mo.)  Under  St  Louis  Charter,  art  6, 
§  14,  requiring  the  Board  of  Public  Works 
when  overruling  a  remonstrance  to  certify  their 
reasons  to  the  municipal  assembly,  a  statement 
that  the  board  overruled  a  remonstrance  to  a  pro- 
posed improvement  because  public .  interest  de- 
manded It  is  sufficient — Loth  v.  City  of  St 
Louis,  165  S.  W.  1023. 

i  302  (Mo.App.)  It  is  not  essential  to  the  va- 
lidity of  proceedings  for  sewer  improvements 
that  the  ordinances  fixing  the  dimensions  and 
materials  should  have  been  adopted  earlier 
than  October  1,  1901,  though  the  petition  br 
the  property  owners  for  the  sewer  was  filed  on 
December  4,  1900,  and  the  ordinance  estab- 
lishing the  district  was  adopted  on  March  7, 
1901.— City  of  Springfield  v.  Jones,  166  B.  W. 
863. 

S  304  (Mo.App.)  While  the  requirements  of  ft 
city  charter,  that  the  dimensions  and  material 
shall  be  prescribed  by  an  ordinance,  authorising 
the  construction  of  sewers,  etc.,  is  mandatory. 
the  ordinance  need  not  itself  contain  the  specifi- 
cations of  material,  but  may  refer  to  them  as 
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being  contained  elaewhere,  as  by  referring  to 
the  contractor's  bid,  which  contained  a  fall 
specification  thereof. — City  of  Springfield  t. 
Xauea,  166  S.  W.  863. 

(O)  0«atMMta. 

i  327  (Mo.App.)  A  statute,  giving  public  con- 
tractors a  right  of  recovery  on  quantum  meruit 
in  case  of  snbstantial  performance,  enacted  aft- 
er the  completion  of  a  public  improvement,  can- 
not affect  the  rights  of  the  contractor.— City  of 
Springfield  t.  Baxter,  165  S.  W.  366. 

§  352  (Mo.)  A  sewer  contract  should  be  con- 
strued according  to  the  usual  import  of  its  lan- 
gnage. — Heman  Const  Ca  ▼.  City  of  St.  Louis, 
166  S.  W.  1032. 

f  396  (Mo.App.)  A  contractor  engaged  to  lay 
a  public  sidewalk  must  perform  his  contract  ac- 
cording to  the  specifications,  and  cannot  rely 
on  the  lines,  measurements,  and  assurances  of 
the  city  officials.— City  of  Springfield  v.  Baxter, 
166  S.  W.  866. 

•  { 372  (Mo.)  Where  a  contractor  who  con- 
structed a  sewer  had  no  notice  of  any  fraudu- 
lent conduct  on  the  part  of  city  officers  and 
the  managers  of  a  cemetery  which  was  drained 
by  the  sewer,  his  right  to  collect  special  tax 
bills  issued  for  the  construction  of  the  sewer 
conid  not  be  denied  because  of  such  misconduct 
— Jennings  Heights  Land  &  Improvement  Co. 
V.  City  of  St  Louis,  165  S.  W.  741. 

1 374  (Mo.App.)  A  public  contractor  cannot 
recover  on  the  quantum  meruit  for  a  sidewalk 
laid  in  front  of  an  abutting  owner's  property, 
where  part  of  it  was  wrongfully  placed  on  the 
land  of  the  abutting  owner;  there  being  no 
showing  that  the  offending  portion  could  be  re- 
moved and  the  remainder  pieced  to  make  a 
sightly  and  durable  sidewalk.— City  of  Spring- 
field T.  Baxter,  165  8.  W.  366. 

(D)  Dain«ves< 

{402  (Mo.)  Petition  in  proceeding  to  assess 
damages  from  grading  of  street  held  to  sub- 
stantUily  comply  with  Rev.  St  1909,  S  2360  et 
seq.,  made  applicable  by  Kansas  City  Charter, 
art  7,  {  18.— State  ex  rei.  Summerson  v.  Good- 
rich, 166  S.  W.  707. 

Proceeding  to  assess  damages  from  grading  of 
street  held  to  have  conformed  to  Rev.  St  IvOQ, 
11^60  et  seq.,  made  applicable  by  Kansas  City 
Charter,  art  7,  S  18.— Id. 

Under  Rev.  St  1909,  i§  2038,  2364,  appoint- 
ment of  commissioners  in  proceeding  to  assess 
damages  from  grading  of  street  held  not  re- 
viewable on  certiorari. — Id. 

On  certiorari  to  review  proceeding  to  assess 
damages  from  grading  of  street,  held,  that  it 
would  be  presumed,  as  against  the  contention 
that  the  court  was  without  jurisdiction  because 
the  ordinance  authorizing  the  proceeding  was 
not  filed,  that  the  court  proceeded  regularly  in 
this  regard. — Id. 

Under  Kansas  City  Charter  1909,  art  7,  i  18, 
the  damages  from  tne  grading  of  a  street  may 
be  assessed  under  the  procedure  provided  by 
Rev.  St.  1909,  H  2360-^69,  so  far  as  applica- 
ble.—Id. 

(B)  Aaaeaaments  for  Beneflta,  and  Special 
Tazea. 

1 410  (Mo.App.)  Where  a  public  improve- 
ment, lilce  a  sidewalk,  is  improperly  placed  on 
private  property,  a  tax  bill,  issued  for  the  i>ay- 
ment  of  the  improvement,  is  void  unless  the 
landowner  has,  in  some  way,  waived  his  rights 
or  permitted  the  location  of  the  improvement  on 
his  property.— City  of  Springfield  v.  Baxter, 
165  S.  W.  366. 

§450  (Mo.)  The  action  of  a  city  legislature, 
in  pursuance  of  charter  powers,  in  establishing 
a  district  to  be  benefited  by  sewers  or  other 
pnblic  works  so  as  to  justify  a  special  assess- 
ment, is  conclusive  unless  procured  by  fraud 
or  manifestly   unreasonable. — Jennings   Heights 


Land  &  Improvement  Co.  t.  City  of  St  Louis, 
166  S.  W.  741. 

{459  (Ark.)  Kirby's  Dig.  |  6683,  limiting  the 
cost  of  a  local  improvement  to  20  per  cent,  of 
the  value  of  the  real  estate  in  the  improvement 
district,  is  not  violated  where,  by  reason  of 
contributions  by  the  city  and  county,  the  cost  to 
the  district  does  not  exceed  sudi  limit — Dean  v. 
Moore,  165  S.  W.  639. 

AcU  1913,  p.  627,  amending  Kirby's  Dig.  i 
5683,  so  that  interest  on  money  borrowed  snail 
not  be  included  in  the  cost  of  a  local  improve- 
ment, as  regards  the  limit  of  20  per  cent,  is 
not  retroactive,  so  as  to  apply  to  an  improve- 
ment already  petitioned  for.— Id. 

1 460  (Mo.)  Where  the  lay  of  the  land  caused 
water  to  flow  from  property  in  the  county  out- 
side onto  dty  property,  the  owner  of  the  city 
property  could  not  complain  of  a  Special  assess- 
ment for  the  construction  of  a  sewer  large 
enough  to  carry  oS  water  rising  In  the  county 
that  flowed  into  a  creek  in  the  city. — Jennings 
Heights  Land  &  Improvement  Co.  t.  City  of  St. 
Louis,  166  S.  W.  7A, 

1465  (Mo.)  St  Louis  Charter,  art  6,  {  14, 
providing  that  assessments  for  public  improve- 
ments shall  be  based,  not  only  upon  the  front- 
age, but  upon  all  the  property  midway  between 
the  street  to  be  improved  and  the  next  parallel 
street,  held  not  unconstitutional. — Loth  v.  City 
of  St  Louis,  165  S.  W.  1023. 

St.  Louis  Charter,  art  6,  §  14,  providing  that 
assessments  for  public  improvements  ■  shall  be 
based,  not  only  upon  frontage,  but  upon  all 
the  property  midway  between  the  street  to  be 
improved  and  the  next  parallel  street,  is  not  in 
violation  of  Const,  art.  10,  i  3,  requiring  uni- 
formity of  taxation. — Id. 

1 513  (Mo.)  In  an  action  to  cancel  part  of  a 
sewer  assessment  evidence  held  insufficient  to 
show  that  it  was  procured  by  a  corrupt  agree- 
ment between  the  city  and  the  managers  of  a 
cemetery,  also  drained  by  the  sewer. — Jennings 
Heights  lisnd  &  Improvement  Co.  v.  City  of 
St  Louis,  166  S.  W.  741. 

{518  (Mo.App.)  It  was  error  to  allow  inter- 
est on  tax  bills  for  sewer  improvements  where 
they  did  not  name  the  owner  as  the  owner  of 
the  property  described  therein.— City  of  Spring- 
field V.  Jones,  166  S.  W.  863. 

XI.  USE  AKD  REani.ATION  OF  PUB- 

UO   PI.ACES.  PBOPEBTY. 

AND  WORKS. 

(A)   Streets  and  Other  Pablio  'Ways. 

{  659  (Mo.)  An  ordinance  which  provided  that 
a  street  "is  hereby  changed  into  a  boulevard" 
couid  be  repealed  without  the  consent  of  own- 
ers of  two-thirds  of  the  property  fronting  on  the 
boulevard,  which  consent  is  required  to  author- 
ize a  repeal,  by  St  Louis  city  charter;  the 
street  not  having  been  actually  changed  into  a 
boulevard. — City  of  St.  (Louis  v.  Christian  Bros. 
CoUege.  165  S.  W.  1057. 

{  657  (Mo.)  The  filing  of  a  petition  to  vacate 
a  street,  signed  by  every  owner  of  land  on  both 
sides  of  the  strip  to  be  vacated,  attached  to 
which  was  a  plat  made  a  part  of  the  petition, 
which  set  out  the  name  of  every  abutting  owner, 
and  the  number  of  feet  owned  by  each,  and 
wliich  was  filed  with  the  county  court,  held 
sufficient  to  give  the  county  court  jurisdiction 
to  vacate  a  street  under  Laws  1865--66,  p.  200, 
though  the  names  of  the  signers  of  the  petition 
did  not  appear  in  its  body. — Bingham  v.  Koll- 
man,  165  S.  W.  1097. 

The  city  of  Kansas  City  was  not  a  necessary 
party  to  a  proceeding  brought  under  Iaws 
1866-66,  p.  200,  to  vacate  a  street  though  it 
was  a  proper  party;  the  only  necessary  parties 
being  the  owners  of  the  abutting  property,  since 
they  alone  would  be  entitled  to  compensation  for 
the  closing  of  the  street — Id. 

Recitals  of  an  order  vacating  a  street  held  to 
show  jurisdiction  in  the  county  court  to  vacate 
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it  Dnder  Laws  1865-66,  p.  200,  providinx  the 
proceedings  for  vacatine  a  street. — Id. 

Under  Rev.  St.  1909,  §  6318,  the  fact  that 
the  written  consent  of  property  owners  to  the 
vacation  of  a  street  was  acknowledged  t>efore  a 
notary  pnbllc  instead  of  a  justice  of  the  peace, 
as  required  by  Laws  1865-66,  p.  200,  would 
not  affect  the  right  of  one  wlio  had  lield  the 
vacated  tract  for  10  consecutive  years  through 
such  consent  so  acknowledged. — Id. 

Lews  1875,  p.  204,  art  3,  |  1,  subd.  7,  did  not 
expressly  or  impliedly  authorize  the  city  of  Kan- 
sas City  to  vacate  streets. — Id. 

g66l  (Mo.)  In  the  absence  of  constitutional 
restriction,  power  over  streets  may  be  exercised 
by  the  Legislature.— Bingham  v.  Kollman,  165 
S.  W.  1097. 

§  67 1  (Mo.)  In  a  suit  to  enjoin  the  use  of  a 
public  street  by  a  steam  railroad,  evidence  held 
insufficient  to  warrant  an  injunction  on  the 
ground  that  it  constituted  an  impairment  of 
plaintiff's  rights  in  the  street. — Moore  Mfg.  Co. 
v.  Springfield- iSouth western  Ry.  Co.,  165  8.  W. 
305. 

Where  plaintiff,  for  over  three  years,  ac- 
quiesced in  the  use  of  a  portion  of  the  street 
by  the  defendant  railroad  company,  having 
knowledge  that  it  was  entitled  to  complete  its 
line  alon^  the  street,  his  acquiescence  in  the 
construction  and  operation  of  the  line  constitut- 
ed laches  barring  him  from  subsequent  objec- 
tions.—Id. 

§671  (Tex.Civ.App.)  Independent  of  the  ques- 
tion of  nuisance,  an  owner  of  property  abutting 
on  a  street  is  entitled  to  sue  to  compel  the  re- 
moval of  an  obstruction  constructed  under  pur- 
Eorted  municipal  authority,  though  it  may  not 
ave  depreciated  the  value  of  his  property,  or 
injured  him  by  way  of  discomfort,  inconven- 
ience, or  annoyance.— Galveston  Commercial 
Ass'n  V.  Ort,  165  S.  W.  907. 

Where  a  city,  without  authority,  permitted 
the  obstruction  of  certain  streets  by  the  con- 
struction of  a  baseball  park,  an  abutting  owner 
was  entitled  to  enjoin  the  obstruction,  and  was 
not  limited  to  an  action  for  damages. — Id. 

Where,  in  an  action  to  restrain  the  obstruc- 
tion of  a  street,  the  title  to  plaintiff's  abutting 
property  was  not  in  issue,  evidence  of  bis  deed, 

groof  of  prior  possession,  and  recognition  oi 
is  title  by  defendant,  in  the  absence  of  re- 
butting evidence,  was  sufficient  to  show  his 
capacity  to  sue. — Id. 

if  680,  681  (Mo.)  It  is  not  unlawful  for  a  city 
to  authorize  the  construction  and  operation  of 
a  steam  railroad  on  a  public  street. — Moore  Mfg. 
Co.  v.  Springfield- Southwestern  By.  Co.,  165  S. 
W.  305. 

§§  680,  681  (Tex.Civ.App.)  City  commissioners 
of  Galveston,  though  having  authority  to  con- 
trol, open,  close,  and  alter  streets,  had  no  pow- 
er to  authorize  a  private  corporation  or  asso- 
ciation to  oljstruct  streets  or  parts  of  streets, 
as  against  an  abutting  property  owner,  by  the 
construction  and  maintenance  of  a  baseball 
park  for  private  gain.— Galveston  Commercial 
Ass'n  V.  Ort,  165   S.  W.  907. 

§  897  (Ark.)  A  delay  of  about  four  years  be- 
fore suing  to  remove  a  building  in  an  alley  dedi- 
cated to  the  public  held  not  laches  barring  re- 
lief.—Simon  V.  Pemberton,  165  S.  W.  297. 

The  owner  of  a  lot  abutting  on  an  alley  dedi- 
cated to  the  public  may  sue  to  compel  the  re- 
moval of  a  building  erected  on  the  alley,  where 
he  suffers  special  and  peculiar  injury  from  the 
building.— Id. 

§  697  (Tex.Clv.App.)  One  whose  property  did 
not  abut  on  a  street  partially  obstructed  by  a 
baseball  park  fence,  in  the  absence  of  proof  that 
his  property  had  been  depreciated  in  value  there- 
by, or  that  be  had  suffered  annoyance  different 
in  kind  from  the  community  in  general,  could 
not  maintain  a  suit  to  compel  the  removal  of 
the  fence.— Galveston  Commercial  Ass'n  v.  Ort, 
165  S.  W.  907. 

i  703  (Mo.)  An  ordinance  regulating  the 
^idtb  of  tires  to  be  used  on  all  kinds  oiE  vehicles 


used  on  the  streets  of  a  city  ii  not  nnreason- 
able.— City  of  St  Louis  t.  St  Loois  Transfer 
Co.,  165  &  W.  1077. 

An  ordinance  regulatins  the  widUi  of  tires  for 
all  vehicles  is  invalid  as  exceeding  the  charter 
power  to  regulate  the  width  of  tires  of  yehicles 
for  heavy  transportation.— Id. 

§  705  (Tex.Civ.App.)  Owner  of  automobile 
held  not  Uable  for  value  of  horse,  caused  to 
fall  by  its  driver's  act  under  the  groundless  be- 
lief, not  caused  by  any  misconduct  of  the  ctutnf- 
feur,  that  a  collision  was  imminent. — Carter  r. 
Walker,  165  S.  W.  483. 

§  706  (Mo.App.)  In  an  action  for  injuries  in 
a  collision  between  plaintiff's  wagon  and  de- 
fendant's taxicab,  evidence  held  to  require  sab- 
mission  of  defendant's  negligence  and  plaintiff's 
contributory  negligence  to  the  jury. — Wiedeman 
V.  St.  Louis  Taxicab  Co.,  165  S.  W.  1105,  1106. 

{  706  (Tex.Civ.App.)  In  anaction  for  injuries 
caused  by  the  pole  of  defendant's  wagon  com- 
ing in  contact  with  plaintiff's  leg  while  plain- 
tiff was  on  horseback,  evidence  held  not  to  show 
negligence  by  defendant's  driver. — Biegler  Ice 
Cream  Co.  v.  Thomas,  165  S.  W.  3. 

In  an  action  for  injuries  by  the  pole  of  defend- 
ant's wagon  coming  in  contact  with  plaintiffs 
leg  while  he  was  on  horseback,  evidence  held  to 
show  that  plaintiff  was  guilty  of  contributory 
negligence. — Id. 

I  706  (Tex.Civ.App.)  In  an  action  for  the  val- 
ue of  a  horse  which  fell  when  plaintiff  jerked 
suddenly  on  the  reins,  believing  that  an  auto- 
mobile was  about  to  collide  with  him,  evidence 
held  insuflScient  to  show  any  misconduct  on  the 
part  of  tiie  chauffeur  justifying  his  fear  of  « 
collision.— Carter  v.  Walker,  165  S.  W.  483. 

Evidence  held  to  make  a  question  for  the 
jury  as  to  whether  defendant's  automobile  was 
the  one  which  caused  the  injury.— Id. 

XH.  TOBT8. 

(A)  Bxercliie  of  GoTernmental  aad  Corpo- 
ratte  Powers  In  General. 

i  733  (Mo.)  The  failure  of  a  sewer  contractor 
to  notify  a  property  owner  of  his  intention  to 
excavate  near  and  below  the  level  of  the  founda- 
tion of  the  owner's  building  was  actionable  neg- 
ligence, if  injury  resulted  from  such  excava- 
tion.—Heman  Const  Co.  T.  City  of  St  Louia, 
165  S.  W.  1032. 

(O)  Detects  or  Obatraotlons  tai  Streets 
«iid  Other  Public  'War*. 

i  757  (Mo.App.)  Where  the  public  continu- 
ously used  a  street,  and  the  city  kept  it  in  re- 
pair, it  had  the  burden  of  maintaining  it  in  a 
reasonably  safe  condition,  and  was  liable  for 
injuries  to  a  traveler  caused  by  a  defect  there- 
in.— Kempa  v.  City  of  St.  Joseph,  165  S.  W. 
1176. 

}  808  (Ky.)  One  injured  by  an  obstruction  on 
a  sidewalk  placed  there  during  the  construction 
of  a  building  on  the  abutting  property  may  rt- 
cover  either  from  the  city  or  from  the  abutting 
owner.- City  of  Louisville  v.  NichoUs,  165  S. 
W.  660. 

i82l  (Ky.)  In  an  action  against  a  city  for 
an  injury  to  a  boy  caused  by  his  bicycle  strik- 
ing a  hole  in  the  street,  evidence  held  sufficient 
to  take  the  case  to  the  jury.— City  of  Covington 
V.  Exterkamp,  165  S.  W.  967. 

g  82 1  (Mo.App.)  A  driver  who  does  not  com- 
ply with  an  orainance  regulating  vehicles  when 
turning  into  another  street  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  where 
the  street  is  in  an  unsafe  condition  so  as  to  re- 
quire him  to  select  the  safest  available  way. — 
Kempa  v.  City  of  St  Joseph,  165  S.  W.  117«. 

g  822  (Mo.App.)  An  instruction,  in  an  action 
for  injuries  to  a  traveler  on  a  defective  street 
that  if  the  street  was  rendered  "dangerous  and 
unsafe,"  etc.,  is  not  objectionable  as  imposing 
too  great  a  burden  on  the  city  by  the  use  of  the 
term.— Kempa  v.  City  of  St  Joseph,  165  S.  W. 
1176^ 
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Zni.  FISOAI.  aCANAGElCBirr,  FTJB- 

UO  DEBT.  SEGUBITIES,  AND 

TAXATION. 

(A)  Power  to  Inenr  IndebtodnoM  and  Bz- 

pendltnres. 

i  871  (Mo.)  Rev.  St  1909,  i  3459,  as  amended 
by  Laws  1913,  p.  192,  aatbonzing  police  officers, 
membeis  of  police  benefit  associations,  to  charge 
witness  fees  in  police  and  certain  other  courts, 
to  be  collected  and  paid  for  the  benefit  of  their 
associations,  held  unconstitntionalj  as  -creating 
in  part  a  pension  fand  out  of  public  moneVcol- 
lected  by  taxes  and  imposts.— State  ex  rel.  Wan- 
der V.  Kimmel,  165  S.  W.  1067. 

S  873  (Mo.)  Rev.  St.  1909,  i  3459,  as  amended 
by  liaws  1913,  p.  192,  providiM  for  the  oay- 
ment  of  witness  fees  to  police  officers,  members 
of  a  police  benefit  association,  for  the  benefit  of 
the  association,  held  violative  of  Const,  art. 
4,  §  46,  as  a  grant  of  public  money  to  aprivate 
corporation.— State  ex  rel.  Wander  v.  Ejmmel, 
165  S.  W.  1067. 

(D)  Taxes    and    Otber    Revenue,    ai>d    Ap- 
plication Thereof. 

§978  (Mo.)  Tnder  Rev.  St.  1909,  §  9348,  a 
suit  to  collect  delinquent  city  taxes  must  be 
brought  in  the  name  of  the  state,  at  the  rela- 
tion, and  to  the  use,  of  the  city  collector,  nam- 
ing him.  and  the  city  for  which  he  sues. — State 
ex  rel.  Duble  v.  Lewis,  165  S.  W.  327. 


MURDER. 


See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  f|  687-819. 

NAMES. 

See  Taxation,  §§  642,  765 ;   Wills,  §  494. 

I  10  (Mo.App.)  One  who  si|;ns  and  delivers  a 
contract  in  the  name  of  a  fictitious  person,  or  of 
a  real  person  whose  name  he  assumes,  is  liable 
thereon.— Radley  v.  Meek,  165  S.  W.  1192. 

I  16  (Mo.)  The  fact  that,  in  an.  order  of 
publication  in  a  tax  suit,  the  name  "Hamilton" 
was  spelled  "Hamelton,"  and  the  Christian 
name  "Abigail,"  "Abigal,"  did  not  invalidate 
the  notice,  the  names  being  idem  soaans. — Skill- 
man  V.  Clardy,  165  S.  W.  1050. 

{  18  (Tex.Civ.App.)  In  the  absence  of  evi- 
dence casting  suspicion  upon  the  identity  of  a 
party  to  a  conveyance  in  a  chain  of  title,  a 
similar  deed  or  identity  of  name  held  prima 
facie  evidence  of  identity  of  persons. — ^Hill  & 
Jahns  v.  Lofton,  165  S.  W.  67. 

NAVIGABLE  WATERS. 

m.   BXPARIAN  AND  UTTOBAI. 
BIGHTS. 

(44  (Ark.)  Title  to  accretions  to  a  tract  of 
land  on  the  Arkansas  river  passes  by  a  deed 
conveying  the  tract  and  need  not  be  separately 
conveyed.— Mobbs  v.  Burrow,  165  S.  W.  269. 

NECESSARIES. 

See  Husband  and  Wife,  |  19. 

NEGLIGENCE. 

See  Appeal  and  Error,  M  287,  1066,  1170; 
Banks  and  Banking,  f  1^;  Carriers,  i§  99- 
185,  205-229,  28()-l08 ;  Damages,  f  79 ;  Oas, 
{  14^;  Landlord  and  Tenant  i  223;  Mas- 
ter and  Servant,  fl  85-330 ;  Municipal  Cor- 
porations, is  7(^,  706,  733;  Pleading,  §  34; 
Principal  and  Agent,  i  189;  Railroads.  S| 
216-146;   Street  Railroads,  |f  93-118;    Tele- 

fraphs  and  Telephones.  S§  20,  73,  74;    Trial, 
i  84,  119.  127,  133.  251. 


n.  PROXIMATE  OAVSE   OF  INJUKT. 

1 59  (Tex.Civ.App.)  To  create  actionable  neg- 
ligence, the  circumstances  must  have  been  such 
that  the  wrongdoer  should  have  anticipated 
that  an  injury  of  some  character  would  prob- 
ably result  from  his  negligent  act. — Waterman 
Lumber  Co.  v.  Shaw,  165  S.  W.  127. 

m.  CONTBIBUTOBT  NEOIiIOENOE. 
(A)  Peraons  Injnired  In  General. 

{72  (Mo.App.)  Failure  of  a  person  injured 
bjr  the  alleged  negligence  of  another  to  exer- 
cise the  best  judgment  possible,  in  order  to  es- 
cape injury  which  is  imminent,  does  not  con- 
stitute contributory  negligence. — Hanna  v.  Kan- 
sas City  Southern  Ry.  Co.,  165  S.  W.  1148. 

S  72  (Tex.Civ.App.)  A  person  through  whose 
negligence  another  is  placed  in  a  position  where 
he  must  adopt  a  perilous  alternative  or,  in  a 
situation  of  apparent  sudden  or  imminent  dan- 
ger is  responsible  for  the  consequences. — Car- 
ter V.  Walker,  166  S.  W.  483. 

When  the  negligence  of  another  has  given  rise 
to  a  belief  of  imminent  danger,  a  person  is  not 
bound  to  exercise  the  prudence  of  a  man  of  ordi- 
nary prudence. — Id. 

i  83  (Mo.App.)  The  humanitarian  doctrine  is 
applicable  only  where  the  person  injured  is 
negligent,  so  that,  if  that  doctrine  is  applicable, 
the  question  of  contributory  negligence  is  not 
in  the  case. — Quinley  v.  Springfield  Traction 
Co.,  165  S.  W.  346. 

rV.  ACTIONS. 

(A)   Risht  of  Action,  Parties,  Preliminary 

Proceedlnsr*,  and  Pleading. 

§  I03I/2  (Mo.)  In  an  action  for  personal  inju- 
ries sustained  in  Kansas,  the  Kansas  decisions 
are  controlling  as  to  the  application  of  the  rule 
in  that  state  as  to  whether  negligence  is  a  ques- 
tion of  law  or  one  for  the  jury. — Riley  v.  Kan- 
sas City  Southern  Ry.  Co.,  165  S.  W.  1043. 

(B)   Evidence. 

§  122  (Tex.Civ.App.)  Contributory  negligence 
cannot  be  presumed.— Wells  Fargo  &  Co.  v.  Ben- 
jamin, 165  S.  W.  120. 

In  the  absence  of  contrai?  evidence,  it  must 
be  assumed  that  plaintiff  conducted  himself  as 
a  prudent  person  should  have  done  under  the 
circumstances. — ^Id. 

J  134  (Tex.Civ.App.)  In  an  action  against  an 
express  company  for  injuries  by  a  box  falling 
off  of  an  express  truck  and  striking  plaintiff 
while  he  was  walking  along  a  station  platform, 
evidence  held  not  to  raise  the  issue  of  contribu- 
tory negligence. — Wells  Fargo  &  Co.  v.  Benja- 
min, 165  S.  W.  120. 

(C)  Trial,  Jndvment,  and  Review. 

S  136  (Mo.)  It  is  the  rule  in  Kansas  that 
where  only  one  conclusion  can  be  drawn  from 
the  undisputed  facts  negligence  is  a  question 
of  law,  but  if  reasonable  minds  might  differ  it 
is  for  the  jury. — Riley  v.  Kansas  City  Southern 
Ry.  Co.,  165  8.  W.  1043. 

S  1 36  (Mo.App.)  Plaintiff  is  not  negligent  as  a 
matter  of  law  unless  his  negligence  appears  so 
clearly  that  reasonable  minds  can  draw  no  other 
inference  than  that  he  was  lacking  in  the  care 
demanded. — Ilanna  v.  Kansas  City  Southern 
Ry.  Co.,  165  S.  W.  1148. 

{  136  (Tez.Civ.App.)  In  an  action  against  an 
express  company  for  injuries  b^  a  box  falling 
off  of  an  express  truck  and  striking  the  plain- 
tiff, evidence  held  to  make  it  a  jury  question 
whether  the  truck  was  negligently  bandied. — 
Wells  Fargo  &  Co.  v.  Benjamin,  165  S.  W.  120. 

To  justify  the  submission  of  contributory  neg- 
ligence to  the  jury,  there  must  be  sufficient  evi- 
dence to  support  a  verdict  finding  that  plaintiff 
was  guilty  of  contributory  negligence  as  charg- 
ed.-Id. 
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1 136  (Tex.ClT.App.)  The  qnestioii  whether 
the  consequences  should  have  been  anticipated 
ia  for  the  jurjr  onlj  when  the  evidence  is  sach 
that  they  might  find  for  the  wrongdoer. — Water- 
man Lumber  Co.  v.  Shaw,  165  S.  W.  127. 

I  141  (Tex.CiT.App.)  In  an  action  against  an 
express  company  for  injuries  by  being  struclt 
by  a  box  falling  from  an  express  truck  while 
plaintiff  walked  along  the  depot  platform,  the 
charge  held  to  sufficiently  present  the  question 
of  contributory  negligence.— Wells  Fargo  &  Co. 
T.  Benjamin,  165  S.  W.  120. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

8e«  New  Trial,  Jf  102,  lOS. 

NEW  TRIAL 

See  Appeal  and  Error,  U  281-301,  970,  1015, 
1032 ;  Criminal  Law,  §|  922-958,  1064,  1166 ; 
Jury,  {  31;    Time,  |  8. 

n.   OBOTTNDS. 

(F)  TerMot  or  Flndlnar*  Comtrarr  to  Lmw 
or  Bvldenee. 

1 72  (Mo.App.)  The  granting  of  a  new  trial 
on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  rests  largely  in  the  trial 
court's  discretion. — Cornell  v.  Mutual  Life  Ins. 
Co.  of  New  York,  165  S.  W.  858. 

To  sustain  the  verdict  on  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  is  against 
tlie  weight  of  the  evidence,  the  evidence  must 
not  be  contrary  to  the  physical  facts,  or  bo  im- 
probable as  to  be  incredible  and  must  be  sub- 
stantial and  have  some  probative  force. — Id. 

That  in  weighing  the  evidence  on  motion  for 
new  trial  the  court  concludes  that  the  evidence 
supporting  the  verdict  is  so  light  as  to  amount 
to  no  evidence  at  all,  were  there  no  contradic- 
tory evidence,  would  not  prevent  it  from  also 
finding  that,  in  any  event,  the  opposing  evidence 
outweighs  it  so  as  to  authorize  setting  aside  the 
verdict  on  the  ground  that  it  is  not  supported 
by  the  weight  of  the  evidence. — Id. 

Where  the  instructions  required  a  finding,  in 
order  to  find  for  defendant,  that  assured  assign- 
ed the  policy  sued  on  before  his  cash  surrender 
right  matured,  and  that  after  such  right  ma- 
tured he  authorized  the  assignee  to  so  surrender 
it,  the  court  could  grant  a  new  trial  on  the 
ground  that  the  verdict  for  plaintiff  was  against 
the  weight  of  the  evidence  upon  finding  that 
the  weight  was  strongly  against  plaintiff  as 
to  one  of  the  facts  submitted,  though  it  also 
found  that  there  was  no  evidence  for  plaintiff 
on  the  other  issue.— Id. 

{76  (Mo.)  The  trial  court  has  discretionary 
power  to  grant  a  new  trial  for  excessive  dam- 
ages.—Devinc  V.  City  of  St  Loiiis,  165  S.  W. 
1014. 

(H)  Nevrly    Discovered    Kvldenoe. 

I  102  (Tex.Civ.App.)  Discovery  after  trial 
that  a  surveyor,  who  testified  for  the  plain- 
tiff, would  testify  that  he  had  found  the  trees 
of  a  certain  comer  not  in  controversy  to  be  as 
claimed  b^  the  defendant,  held  not  to  require 
the  grantmg  of  a  new  trial  to  the  defendant, 
where  the  testimony  was  not  given  at  the  trial 
because  of  the  defendant's  failure  to  ask  for  it. 
—Moore  v.  Lehmann,  165  S.  W.  81. 

i  103  (Tex.Civ.App.)  Alleged  newly  discovered 
evidence,  which  was  immaterial,  would  not  au- 
thorize a  new  trial. — Vacarezza  v.  Realty  In- 
vestment Co.,  165  S.  W.  516. 

m.  PBOOEEDINOS   TO  PROOTTBE 
NEW  TBIAX.. 

1 1 17  (Mo.)  Under  the  express  provisions  of 
JBev.  St  1900,  {  2026,  neither  a  motion  for  a 


new  trial  nor  an  amended  or  supplemental  mo- 
tion can  be  filed  after  four  days. — State  ex  reL 
Iba  V.  Ellison,  165  S.  W.  369. 

{  150  (Mo.App.)  An  application  for  new  trial 
on  the  ground  of  newly  discovered  evidence  ia 
properly  denied,  where  the  affidavit  fails  to 
disclose  reasonable  diligence  to  discover  the  evi- 
dence in  tijne  to  present  it  at  the  trial. — Kempa 
v.  City  of  St  Joseph,  166  S.  W.  1176. 

1 1 52  (Mo.)  Under  the  express  provisions  of 
Rev.. St  1009,  {  2025,  a  motion  timely  filed 
may  not  be  amended,  as  to  a  matter  of  8ut>- 
stance,  after  time  for  moving  for  a  new  trial 
has  elapsed.— State  ex  reL  Iba  ▼.  Ellison,  165 
S.  W.  369. 

i  157  (Mo.)  Where,  upon  the  hearing  of  a  mo- 
tion for  a  new  trial,  the  court  was  first  of  the 
opinion  to  refuse  it,  and  was  then  swayed  by 
improper  matter  filed  out  of  time  into  the 
opinion  of  granting  it,  and  then  swayed  back 
by  other  improper  matter  to  his  original  posi- 
tion, and  hence  refused  it,  held,  there  was  no 
error.- State  ex  reL  Iba  t.  Ellison,  165  8.  W. 
369. 

i  157  (Tex.Civ.App.)  Under  Rev.  St  1911. 
art  2021,  providing  that,  where  the  ground  of 
the  motion  for  new  trial  is  misconduct  of  the 
jury,  the  court  shall  bear  evidence  thereof,  it 
is  unnecessary  for  the  court  in  determining 
whether  a  verdict  was  the  result  of  misconduct 
to  hear  evidence,  where  the  facts  alleged  as  mis- 
conduct did  not  constitute  impropriety. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Bosher,  165  S.  W. 
93 

NOTES. 

See  Bills  and  Notea. 

NOTICE. 

See  Attorney  and  Client,  |  104;  Bills  and 
Notes,  i  354;  Carriers,  {§  82,  83,  218;  Con 
tracts,  i  305;  Corporations,  g{  167,  429 
Drains,  §§  14,  76;  Insurance,  §i  54,  111 
Judgment,  fj  17,  684;  Lis  Pendens,  {  8 
Principal  and  Agent,  S142;  Railroads,  $113 
Receivers,  fS  35,  60;  Taxation,  CS  482,  632; 
Vendor  and  Purchaser,  H  226,  &1,  239. 

NOVATION. 

{  12  (Tenn.)  The  burden  of  proving  novation 
is  upon  him  who  asserts  it— Dies  T.  Wilson 
County  Bank,  166  S.  W.  248. 

NUISANCE. 

See  Railroads,  t  113. 

I.     PBIVATE  mnSANCES. 

(A)   Nature  of  Imjarr>  and  Iilabllltr  There- 
for. 

I  9  (Tenn.)  An  owner  of  real  property  ia  not 
responsible  for  a  nuisance  erected  thereon  with- 
out his  knowledge,  and  generally  it  must  have 
been  created  by  his  autlicrity. — Clrant  v.  Louis- 
ville &  N.  R.  Co.,  165  S.  W.  963. 

(C)   Abatement  and  Injnnetton. 

I  19  (Tpx.Civ.App.)  A  lawful  business  may 
be  conducted  so  as  to  l)ecome  a  nuisance,  in 
which  case  one  injured  thereby  may  enjoin  the 
continuance  of  the  bnraness  In  such  a  way. — 
Block  V.  Fertitta,  165  S.  W.  604. 

§31  (Tex.Civ.App.)  Allegations  of  the  peti- 
tion, in  a  suit  by  a  lessee  to  recover  property 
claimed  under  a  lease,  that  defendant  was  con- 
ducting a  shoe  shining  parlor  in  such  premises 
which  was  detrimental  to  plaintiff's  interest  in 
leasing  the  other  property,  and  that  defendant 
employed  negro  boys  who  were  boisterous  and 
disturbed  plaintiff  as  lessee  of  the  adjacent 
property,  etc.,  held  not  to  authorize  a  temporary 
injunction  restraining  defendant  from  conduct- 
ing bis  shoe  shining  business. — Block  r.  Fer- 
titU,  165  S.  W.  604. 
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OATH. 

See  Witnesses,  |  46. 

OBJECTIONS. 

See  Trial,  {f  84-105,  284. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  |  121. 

OBSTRUCTIONS. 

See  Municipal  GorporationB,  §{  671,  808. 

OCCUPATION  TAX. 

See  Licenses,  |  8. 

OFFER. 


See  Bewards. 


OFFICERS. 


See  Banks  and  Banldng,  II  1(@,  118;  Corpora- 
tions, §!  298,  308,  40i-4Sd;  Highways,  f§  91- 
96;  Justices  of  the  Peace;  Receivers. 

OPINION  EVIDENCE. 

See  Criminal  Law,  {§  448-463;  Ehridence,  if 
471-570. 

OPINIONS. 

See  Courtly  if  89-05. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  Corporations,  H  111,  703. 

OWNERSHIP. 

See  Evidence,  |  472. 

PARENT  AND  CHILD. 

See  Divorce,  $8  307-310;   Infanta. 

PARKS. 

See  Eminent  Domain,  |  169. 

PAROL  EVIDENCE. 

See  Criminal  Law,  H  429,  437;  Evidence,  H 
400-461. 

PARTIES. 

See  Abatement  and  Revival,  i  TT;  Appeal 
and  Error,  ||  334,  884,  1170;  Charities,  S 
60;  Constitutional  Law,  j  42;  Criminal 
Law,  §  59;  Guardian  and  Ward,  i  182; 
Quieting  Title,  i  30. 

m.   HEW  PARTIES  Ain>  CHANGE  OF 
PARTIES. 

{50  (Ark.) 'The  trial  court  properly  refused 
plaintiff's  motion  for  leave  to  amend  his  com- 
plaint "so  that  he  might  state  a  perfect  cause 
of  action  by  making  a  town"  a  party  plain- 
tiff, since  this  was  beyond  the  power  of  nlaiu- 
tiff.— Matthews  v.  Bloodworth,  166  S.  W.  263. 

V.  DEFECTS,   OBJECTIOHS,  AKB 
AMENSMEHT. 

{ 75  (Ky.)  Any  defect  in  a  petition  for  in- 
jury to  an  infant  in  not  being  in  his  name,  but 
in  that  of  his  father,  can  only  be  reached  by 
special  demurrer.— Chesapeake  «  O.  Ry.  Co.  v. 
Case,  165  S.  W.  968. 

PARTITION. 

See  Frauds,  Statute  of,  |  116;  Judgment,  H 
251,  383,  394.  747. 


n.  AOTXOXS  FOR  PARTTTIOX. 

(B)   Praceedlnarn   and  Relief. 

1 95  (Mo.)  Where  an  ex  parte  partition  pro- 
ceeding was  brought  in  the  names  of  all  the 
parties  having  or  claiming  an  interest  in  the 
land,  technical  objections  to  its  validity  would 
not  be  entertained. — Hauser  v.  Murray,  166  S. 
W.  376. 

}  106  (McApp.)  Under  Rev.  St.  1909,  Si 
2223,  2593,  providing  that,  if  the  purchaser  re- 
fuses to  pay  the  amount  of  his  bid,  the  officer 
may  resell  the  property  and  recover  of  such 
pnrchaper  the  loss  on  a  resale,  a  report  and 
confirmation  of  the  sale  is  not  necessary  to  fix 
his  UabUity.— Hall  v.  Giesing,  166  S.  W.  U81. 

PARTITION  FENCES. 

See  Fences. 

PARTNERSHIP. 

See  Limitation  of  Actions,  f  127. 

VI.  DEATH  OF  PARTNER,  AND  SIIR- 
VnmfO  PARTNERS. 

1 251  (Mo.App.)  Where  the  petition  against  » 
surviving  partner,  as  administrator,  for  the  al- 
lowance of  a  claim  against  the  firm,  did  not 
state  a  cause  of  action  against  the  widow  of  the 
deceased  partner,  a  Judgment,  allowing  the  claim 
and  directing  the  surviving  partner,  as  admin- 
istrator, to  pay  it,  was  not  objectionable  for 
failing  to  dispose  of  the  rights  of  the  widow. — 
Gossios  V.  Wulff,  166  S.  W.  817. 

PASSENGERS. 

See  Carrien,  H  267-408. 


See  Easements. 


PASSWAYS. 
PAYMENT. 


^, 


See  Accord  and  Satisfaction ;  Bills  and  Xotea, 
8  430;  Insurance,  it  388,  750;  Judicial 
Sales,  i  22;  Landlord  and  Tenant,  S  277; 
Limitation  of  Actions,  ii  195,  197,  199; 
Pleading,  |  36 ;    Taxation,  i  531. 

I.  REQinSITES  AND  SUFFICIENOT. 

i  5  (Tex.CSv.App.)  In  view  of  Rev.  St.  1911, 
art.  2283,  and  under  article  2322,  a  justice  to 
whom  a  verified  statement  of  an  account  was 
transferred  for  suit  Is  not  authorized  to  collect 
the  account,  and  his  collection  is  not  an  official 
act  discharging  the  debtor. — Bray-Robinson-Cur- 
Woolen  Mills  V.  W.  F.  Walker  &  Son,  166  S. 
107. 

m.   OPERATION  AND  EFFECT. 

I  53  (Ark.)  Where  a  draft  drawn  on  an  insar- 
ance  company  for  the  amount  of  a  loss  was  not 
paid,  there  can  be  no  recovery  on  the  policy 
against  the  surety  who  guaranteed  payment,  un- 
less th«  draft  is  surrendered ;  but  recovery 
must  be  bad  on  the  draft  alone. — Southwestern 
Surety  Ins.  Co.  of  Oklahoma  v.  Clay  &  Now- 
lin,  165  S.  W.  644. 

▼.  RECOVERY   OF  PAYMENTS. 

1 87  (Mo.App.)  The  doctrine  that  money  paid 
under  duress  may  be  recovered  is  equitable  on 
the  theory  that  it  would  be  against  conscience 
for  money  or  property  so  obtained  to  be  with-, 
held.— Link  v.  Aiple-IIemmelmann  Real  Estate' 
Co.,  165  S.  W.  832, 

i  89  (Mo,App.)  Whether  plaintiffs  were  com- 
pelled to  pay  certain  notes  a  second  time  In  or- 
der to  prevent  the  sale  of  their  homestead  un- 
der a  deed  of  trust  securing  the  notes  held  for 
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the  jury. — ^Llnk  t.  Alple-Hemmelmann  Real  Es- 
tate Co..  166  S.  W.  832. 

Where  plaintiffs  paid  notes  a  second  time  in 
order  to  prevent  foreclosure  of  a  deed  of  trust 
on  their  homestead,  an  instruction  that  plain- 
tiffs could  recover  the  money  if  they  paid  the 
same  to  prevent  the  sale  of  their  ho;ae  without 
reference  to  whether  the  facts  and  circumstanc- 
es constituted  duress,  held  erroneous.— Id. 

PENALTIES. 

See  Carriers,  {  20;  Damages.  |§  76-79;  In- 
surance,! 8;  Limitation  ot  Actions,  |  35; 
Private  Roads,  $  2 ;   Railroads,  {  254. 

X.   NATITRE  AND  GBOUNSB.  AHD  EX- 
TEHT   OF   ULABHirrT. 

i  4  (Mo.)  Where  one,  over  whose  land  a  pri- 
vate way  of  necessity  50  feet  long  had  been  ad- 
judged, opened  the  way  for  part  of  its  width, 
and  it  was  used  for  a  number  of  years  in  that 
condition  without  objection,  the  court  will  not 
give  jud£ment  for  the  full  amount  of  the  pen- 
alty of  $5  per  day,  imposed  by  Rev.  St.  1909,  S 
10,454,  on  one  who  fails  to  open  a  private  road 
after  a  judgment  of  condemnation,  where  the 
l>enalty  would  amount  to  over  $7,000.— Fiti- 
maurice  Y.  Turney,  165  S.  W.  307. 

PENSIONS. 

See  Municipal  Corporations,  {g  187,  871. 

PERJURY. 

See  Criminal  Law,  §|  149,  429,  1169,  1170^. 

I.   OFFENSES    AND    RESPONSIBILITT 
THEREFOB. 

g  9  (Tex.Cr.App.)  An  indictment  for  perjury 
will  lie  for  giving  false  testimony  upon  an  ex- 
amining trial,  though  the  complaint  upon  which 
the  trial  was  had  was  defective,  and  should  have 
been  quashed  on  motion. — Waddle  v.  State,  165 
S.  W.  591. 

S  1 1  (Ky.)  I'nder  Ky.  St  {  1174,  denouncing 
the  crime  of  false  swearing,  a  person  who  gives 
false  testimony  under  oath  is  guilty,  even  though 
the  testimony  is  not  material. — Sullivan  v.  Com- 
monwealth, 165  S.  W.  696. 

SIS  (Tex.Cr.App.)  Where  accused  was  indict- 
ed for  assault  with  intent  to  murder,  committed 
.Tune  13,  1912,  and,  on  bis  trial  for  that  offense 
on  the  following  September  17th,  willfully  tes- 
tified falsely,  his  acquittal  on  the  assault  charge 
did  not  constitute  former  jeopardy,  precluding 
his  subsequent  trial  for  perjury. — Miles  v.  State. 
165  S.  W.  507. 

n.  PBOSECTTTION  AJTD  PTTNISHICENT. 

S32  (Tex.Cr.App.)  In  a  prosecution  for  per- 
jury for  giving  false  testimony  against  prosecu- 
tor upon  an  examining  trial,  the  complaint  was 
admissible,  as  a  matter  of  inducement,  and  the 
warrant  of  arrest,  with  the  return  thereon,  to 
show  that  the  examining  court  had  jurisdiction 
over  the  prosecutor.- Waddle  v.  State,  165  a. 
W.  591. 

{33  (Ky.)  in  a  prosecution  for  false  swear- 
ing, evidence  held  sufficient  to  support  a  convic- 
tion.— Sullivan  v.  Commonwealth,  165  S.  W. 
(i96. 

§  33  (Tex.Cr.App.)  A  conviction  of  perjury 
cannot  be  sustained  by  proof  that  at  other  times 
accused,  when  not  under  oath,  made  statements 
contradictory  of  the  statement  which  is  ohareed 
as  the  perjury.— Miles  v.  State,  165  S.  W.  567. 

A  person  may  be  convicted  of  perjury  on 
circumstantial   evidence   alone. — Id. 

{ 33  (Tex.Cr.App.)  In  a  prosecution  for  per- 
jury in  giving  false  testimony  against  prosecut- 
ing witness  upon  an  examining  trial,  evidence 
held  to  support  a  verdict  of  guilty.— Waddle  T. 
Stete,  165  S.  W.  591. 


PERSONAL  INJURIES. 

See  Appeal  and  Error,  {g  334,  882,  1060,  1060. 


158,  173,  208-228;  Master  and  Servant,  U 
85-330;  Municipal  Corporations,  g{  757- 
822;  Negligence;  Parties,  g  75;  Railroads. 
»  282-398;  Street  Railroads,  |f  93-118J 
Telegraphs  and  Telephones,  %  20. 

PETITION. 

See  Municipal  Corporations,  gg  292,  402,  657; 
Pleading;   Taxation,  gg  643,  648. 

PHYSICIANS  AND  SURGEONS. 

See  Trial,  gg  85,  129;  Witnesses,  gg  56,  208. 
361. 

g  24  (Mo.App.)  In  an  action  by  a  physician 
upon  a  contract  for  the  treatment  of  defend- 
ant's wife,  evidence  for  the  defendant  held  suf- 
ficient, although  contradicted  by  the  plaintiff, 
to  take  to  the  jury  the  questions  whether  the 
plaintiff  promised  early  improvement  and  the 
ultimate  success  of  the  treatment,  and  to  war- 
rant a  finding  that  the  treatment  was  not  aban- 
doned until  after  the  time  for  the  fulfillment  of 
those  promises,  and  until  failure  of  the  treat- 
ment had  been  demonstrated. — Lyle  ▼.  Andalaft. 
165  S.  W.  1146. 

PLEADING. 

See  Abatement  and  Revival,  g  6;  Alteration 
ot  Instruments,  g  25;  Appeal  and  Error,  gf 
193,  194,  1164;  Brokers,  g  82;  Carriers,  f 
315;  Corporations,  gg  388,  515;  Covenanta, 
{  114;  Damages,  gg  158.  216;  Death.  | 
67 ;  Divorce,  g  331 ;  Ejectment,  g  64 ;  Emi- 
nent Domain,  g  293;  Equity,  g  150;  Estop- 
pel, g  111;  Insurance,  gg  634.  645;  Judg- 
ment, gg  18,  248,  251.  252,  518,  656,  948; 
Limitation  of  Actions,  gg  127,  180,  182; 
Mandamus,  g  104;  Master  and  Servant.  §g 
80,  264:  Mechanics'  Liens,  g  277;  Nuisance, 
§31 ;  Parties,  gg  50,  75 ;  Partnership,  |  251 : 
Principal  and  Agent.  J  189;  Prohibition,  g{ 
11,  26;  Railroads,  g  282;  Replevin,  Sg  5S. 
68;  Rewards,  g  15;  Sales,  g  353;  Street 
Railroads,  g  110;  Trespass  to  Try  Title,  f 
47;    Trial,  gg  251.  253,  330;    Venue,  g  32. 

I.   FORM  AND  AIiLEGATIONS  IN 
OENEBAI.. 

g34  (Tex.Civ.App.)  When  attacked  by  gen- 
eral demurrer,  every  reasonable  intendment  will 
be  indulged  in  support  of  a  petition.— Texas- 
Mexican  Ry.  Co.  v.  Reed,  165  S.  W.  4. 

g  34  (Tex.Civ.App.)  The  general  allegation  of 
negligence  in  a  petition  is  referable  to,  and  con- 
trolled by,  the  specific  acts  of  negligence  charg- 
ed.—Southern  Kansas  Ry.  Co.  of  Texas  ▼. 
Crutchfield,  165  S.  W.  551. 

g  36  (Mo.App.)  Corporation  sued  for  money 
advanced  to  its  vice  president,  which  pleaded 
and  attempted  to  prove  payment  by  the  issuance 
of  stock,  held  estopped  to  deny  that  the  money 
was  advanced  to  it. — Quinn  v.  American  Bank- 
ers' Assur.  Co.,  165  S.  W.  823. 

m.   PX.EA  OR  ANSWER,  OBOSS-OOM- 

FLAINT.  AND  AFFIDAVIT 

OF   DEFENSE. 

(B)  Dilatory   Flean  and   Matter  ta   Akate- 
meat. 

gill  (Tex.Civ.App.)  Under  Rev.  St.  1011, 
art.  1830.  a  plaintiff  suing  in  a  county  other 
than  that  of  defendant's  residence,  on  the 
ground  that  fraudulent  misrepresentations  up- 
on which  the  cause  of  action  was  based  were 
made  in  the  county  wherein  the  venue  was 
laid,  has  the  burden  of  proving  that  they  were 
made  in  the  county  where  suit  was  brought. — 
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Duraneo  Land  &  Umber  Co.  t.  Shaw,  165  S. 
W.  490. 

In  a  suit  in  a  county  other  than  that  of  de- 
fendant's residence,  eridence  held  insufficient  to 
show  that  the  fraudulent  misrepreaentations 
upon  which  the  action  was  based  were  made 
in  the  county  wherein  the  venue  was  laid.— Id. 

(E)  Set-OS,  Covnterelalni,  and  Croaa-Com- 
plalnt. 

{  148  (Tex.  CiT.  App.)  Matters  alleged  in  a 
cross-bill  filed  in  an  action  on  a  note  and  to 
foreclose  a  chattel  mortgage  held  extraneous  to 
the  issues  made  by  tbe  petition  and  answer,  so 
that  an  exception  to  the  cross-bill  should  have 
been  sustained. — Caria  Land  &  Irrigation  Co.  t. 
Dimmit  County  State  Bank,  165  S.  W.  897. 

V.  SEMURREH  OH  EXCEPTIOIT. 

{214  (Mo.)  A  demurrer  admits  all  facts  well 
pleaded.— State  ex  rel.  Fenn  v.  Mcyaillin,  165 
8.  W.  713 ;  Wilson  t.  King's  Lake  Drainage  & 
Levee  Dist.,  Id.  734. 

§216  (Mo.)  On  demurrer  to  the  petition,  only 
the  petition  can  be  considered,  and,  where  the 
petition  on  its  face  does  not  show  that  there  has 
been  a  splitting  of  a  cause  of  action,  that  objec- 
tion is  not  available.— Wilson  v.  King's  Lake 
Drainage  &  Levee  Dist,  166  S.  W.  734. 

S2I8  (Mo.)  Under  Rev.  St.  1909,  §  1805,  re- 
quiring demurrers  to  be  determined  during  the 
term  at  which  they  are  filed,  and,  when  filed  in 
vacation,  at  the  next  term  after  filing  construed 
with  sections  1799  and  4162,  held,  that  the  court 
or  judge  need  not  pass  upon  a  demurrer  in  vaca- 
tion or  before  the  return  term  of  the  cause. — 
State  ex  rcL  Fenn  v.  McQuillin,  165  S.  W.  713. 

§228  (Tex.Civ.App.)  The  sustaining  of  de- 
fendant's exception  to  plaintiffs  exceptions  to 
a  pleading  is  in  effect  merely  the  overruling  of 
plaintiff's  exceptions.— Ross  v.  Jackson,  165  S. 
W.  513. 

VI.   AMENPED    AND    BTTPP]:.EMZ:i(rTAX 
PLEABINOS  AHS  REPi:<EADER. 

S  236  (Ky.)  The  limitation  on  the  discretion 
of  the  trial  court  in  allowing  amended  pleadings 
imposed  by  Civ.  Code  Prac.  6  134,  is  that  the 
proposed  amended  pleadings  must  be  in  further- 
ance of  justice,  and  must  not  change  substan- 
tially the  claim  or  defense. — Western  Union 
Telegraph  Co.  v.  Reed,  165  S.  W.  656. 

In  an  action  against  a  telegraph  company  for 
delay  in  the  delivery  of  a  message,  the  allow- 
ance during  the  trial  of  an  amended  petition, 
alleging  further  negligence  of  the  company's 
manager  in  giving  false  information  to  plaintiff, 
followed  by  a  discharge  of  the  jury  and  a  post- 
ponement of  the  trial,  held  within  the  discretion 
of  the  trial  court.— Id. 

I  248  (Tex.Civ.App.)  Where  a  broker  brought 
suit  on  an  express  contract  to  pay  him  a  si}eci- 
fied  sum  for  the  sale  of  a  ranch,  a  trial  amend- 
ment seeking  to  recover  on  a  quantum  meruit 
stated  a  new  cause  of  action,  and  was  unau- 
thorized under  Rev.  St.  1911,  art.  1824.— Jack- 
son V.  Blair,  165  S.  W.  522. 

§279  (Tex.Civ.App.)  Where  insured  sought  a 
recovery  for  the  destruction  of  a  concrete  build- 
ing, and  defendant  sought  to  avoid  liability  be- 
cause of  additional  insurance  for  an  iron  build- 
ing, a  supplemental  petition  alleging  that,  if  tbe 
policy  included  such  building,  the  inclusion  was 
fraudulent,  did  not  set  up  a  new  cause  of  ac- 
tion.—Fire  Ass'n  of  Philadelphia  t.  Strayhorn, 
165  S.  W.  901. 

'Vm.  PBOFERT,    O-TEB,   AND    EX- 
HIBITS. 

§  307  (Mo.)  Unless  an  exhibit  to  the  petition 
for  prohibition  becomes  a  part  of  the  petition 
in  the  same  manner  as  an  exhibit  is  made  a 
part  of  a  pleading  in  an  ordinary  suit,  it  will 
not  be  deemed  a  part  of  the  petition  for  the 


purpose  of  aiding  it  as  against  demtirrer.— State 
ex  rel.  Fenn  v.  McQuillin,  165  S.  W.  713. 

§312  (Ky.)  An  allegation  of  the  petition,  in 
an  action  to  establish  a  mechanic's  lien,  that 
the  lien  statement  was  sworn  to  will  not  pre- 
vail against  an  exhibit  filed  with  tbe  petition, 
which'  shows  that  the  statement  was  not  sworn 
to,  but  merely  acknowledged. — Indiana  Quar- 
ries Co.  V.  Simms,  165  S.  W.  422. 

IX.  BII.Ii  OF  PABTIOVrABS  AND 
COPY   OF   A0C01TNT. 

§330  (Mo.App.)  Rev.  St.  1909  g  1832,  re- 
quiring the  items  of  an  account,  if  not  set  forth 
in  a  pleading,  to  be  attached  thereto,  held  to 
apply  only  where  plaintiff  has  kept  an  itemized 
account,  and  not  to  require  the  keeping  of  such 
an  account  as  a  condition  precedent  to  the  pros- 
ecution of  an  action. — Bennett  t.  Robinson,  165 
S.  W.  856. 

XII.  ISSUES.  PROOF.  AND  TABIANCE. 

§  387  (Tex.Cr.App.)  "Variance"  is  a  disagree- 
ment between  the  allegation  and  the  proof,  in 
some  matter  which,  in  point  of  law,  is  essential 
to  the  charge  or  claim. — Hodges  v.  State,  165  S. 
W.  607. 

§388  (Mo.App.)  A  material  variance  between 
the  allegations  and  tbe  proof  means  a  variance 
relating  to  an  essential  element  of  the  cause  of 
action,  since  variances  as  to  purely  remedial 
matters  are  immaterial.— Steckman  v.  Qoiucy,  O.. 
&  K.  C.  R.  Co.,  165  S.  W.  1122. 

Xm.   DEFECTS    AND    OBJECTIONS, 

WACVEB,  AND  AIDEB  BT  "VEB- 

DIOT   OB  JUDGXfENT. 

§406  (Mo.)  Alleged  misjoinder  of  causes  of 
action  to  set  aside  a  divorce  decree  and  a  stat- 
utory action  for  maintenance  held  waived, 
where  the  objection  was  not  alleged  by  demurrer 
or  answer,  under  Rev.  St.  1900^8  1800,  1804. 
— Dorrance  v.  Dorrance,  165  S.  W.  783. 

§  422  (Tex.Civ.App.)  Failure  to  verify  a  plea 
of  failure  of  consideration  is  waived,  unless  ob- 
jected to  in  the  trial  court  before  going  to  trial. 
—St.  Louis,  S.  F.  &  T.  By.  Go.  ▼.  Wall,  165 
S.  W.  527. 

PLEDGES. 

See  Insurance,  ||  208,  219. 

§  30  (Mo.App.)  Grantor,  who  assigned  insur- 
ance policy  requiring  insurer's  consent  to  as- 
signment, and  received  it  back  as  additional 
security  for  the  balance  of  the  price,  held  bound 
to  procure  such  consent,  and  liable  for  the  dam- 
ages caused  by  his  failure  to  do  so.- Matthewa 
v.  McGuffin,  165  S.  W.  874. 

POLICE. 

See  Statutes,  §§  79,  102. 

pOLicr. 

See  Insurance. 

POLLUTION. 

See  Waters  and   Water  Courses,   f  76. 

POOL  HALLS. 

See  Constitutional  Law,  §§  65,  225,  295;  Gam- 
ing; Infante,  §  13;  Licenses,  §  8;   Statutes,. 

*  ^^'  POSSESSION. 

See  Adverse  Possession. 

PRACTICE. 

For    ijractice   in   particular   actions   and    pro- 
ceedings, see  the  various  specific  topics. 
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PREJUDICE. 

See  Appeid  and  Error,  {{  1027-1078. 

PREMIUMS. 

See  Insurance,  |  188. 

PRESCRIPTION. 

See  Adverse  Possession;    Easements;    Limita- 
tion of  Actions. 


Criminal 


PRESUMPTIONS. 

See  Appeal  and  Error,  U  901-979; 
£aw,  gi  Sll.  331;   BWdence,  {  SO. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  |  69. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Banks  and  Banking, 
Liei;  Brokers;  Corporations,  §g  404-429; 
Evidence,  {i  121,  123,  244;  Frauds,  Statute 
of,  I  116;  Husband  and  Wife,  g§  21,  235; 
Insurance,  §!  96,  111,  687 ;  Telegraplis  and 
Telephones,  {   74;    Witnesses,  g  56. 

I.  THE  BEI^TION. 
(A)  Creation   and  Bxtntenee. 

SI9  (Tex.Civ.App.)  In  an  action  for  a  debt 
ich  defendants  claimed  they  had  paid  to 
plaintiff's  agent,  defendants  have  the  burden  of 
proving  the  agency  of  the  one  to  whom  they 
paid  the  debt. — Bray-Robinson-Curry  Woolen 
Stills  V.  W.  F.  Walker  &  Son,  165  S.  W.  107. 

f  22  (Mo.App.)  After  a  prima  facie  showing 
of  agency  is  made,  the  agent's  own  acts  and 
declarations  are  admissible  to  prove  agency. — 
Stenson  v.  Lancaster,  165  S.  W.  1158. 

{  22  (Tex.Civ.App.)  Declarations  of  an  agent 
as  to  his  authonty  are  incompetent  to  prove 
agency. — Bray-Kobinson-Curry  Woolen  Mills  v. 
W.  F.  Walker  &  Son,  165  S.  W.  107. 

m.   BIGHTS  AMD  UABII.ITIi:S  AS  TO 

THIKS  PEBSONS. 

(B)  VndtBOIosed  Aarenor. 

I  142  (Tex.Civ.App.)  The  sending  by  defend- 
ant to  plaintiff  of  the  check  of  another  for  part 
of  the  price,  after  sale  by  plaintiffs  to  defend- 
ant, personally  of  wheat  had  been  consummated 
by  delivery,  could  not  operate  as  notice  that  he 
was  buying  for  such  other.— Johnson  v.  Hoover 
A  Lyons,  165  S.  W.  900. 

I  145  (Mo.App.)  The  principal  is  liable  for  a 
Judgment  rendered  against  a  corporation,  carry- 
ing on  business  under  its  own  name,  but  as 
agent  for  the  principal,  where,  after  the  judg- 
ment was  rendered,  the  principal  took  over  the 
business  and  property  of  the  agent,  and  there- 
after conducted  the  business  in  its  own  name. — 
Hough  V.  St.  Louis  Car  Co.,  165  S.  W.  1161. 

(D)  Ratlfleatlon. 

S  175  (Mo.App.)  Where  a  grantor's  father,  in 
negotiating  a  sale,  agreed  to  procure  consent  to 
the  assignment  of  a  policy  covering  a  building 
on  the  premises,  and,  before  the  consummation 
of  the  sale,  the  grantor  ratified  what  had  been 
done  by  his  father,  and  on  the  following  day 
assigned  the  policy  to  the  grantee,  he  was 
bound  to  procure  the  insurer's  consent  to  the 
assignment— Matthews  t.  McGuffin,  165  S.  W. 
874. 

(F)   Actions. 

§  189  (Ky.)  Where  the  petition  alleged  that 
defendant,  by  his  agents,  codefendants,  negli- 
gently operated  an  automobile,  colliding  with 
plaintiff,  an  answer,  denying  that  defendant,  by 
himself  or  through  his  agents,  codefendants,  so 
negligently  operated  the  automobile  as  to  cause 
It  to  ooUide  with  plaintiff,  merely  denied  negli- 


gence and  did  not  raise  the  iaaoe  of  the  agency. 
—Williams  v.  Pedigo,  165  S.  W.  678. 

§  189  (Mo.App.)  Ratification  of  an  alleged 
agent's  acts  must  be  pleaded  in  order  to  be 
shown.— Stenson  t.  Lancaster,  165  S.  W.  1158. 

PRINCIPAL  AND  SURETY. 

See  Bail;  OorporationB,  |  215;  Fraudulent 
Conveyances,  J  11 ;  Guardian  and  Ward.  K 
ITA-IBZ;  Insurance,  i  8;  Payment,  |  63; 
Trial,  |  IL 

n.  NATURE  AND  EXTENT  OF  XXA- 
BIUTT  or  81TBETT. 

(  59  nio.)  The  rule  that  a  surety  is  a  fav- 
orite of  the  law,  and  that  a  claim  against  him 
must  be  strictly  construed  in  his  &vor,  does 
not  apply  to  a  bond  executed  for  a  considera- 
tion by  a  corporation  organized  to  make  such 
bonds  for  a  profit^  and  its  contracts  must*  be 
construed  most  strictly  in  favor  of  the  obligee. 
—Lackland  v.  Renshaw,  165  S.  W.  314. 

m.  DISCHABOE  OF  STTBETT. 

{ 99  (Ark.)  A  material-  alteration  in  a  con- 
tract, for  the  performance  of  which  a  surety 
is  found,  releases  the  surety  unless  be  con- 
sented thereto,  even  though  the  changes  were 
of  benefit  to  the  surety.— Hinton  v.  Stanton. 
165  S.  W.  299. 

f  100  (Ark.)  Changes  in  the  minor  details  of 
a  contract  for  the  construction  of  a  dwelling 
held,  as  a  matter  of  law,  to  be  immaterial,  and 
not  to  discharge  the  contractor's  surety. — Hin- 
ton V.  Stanton,  165  S.  W.  299. 

The  fact  that  immaterial  changes  in  a  build- 
ing contract  were  not  ordered  in  writing,  as 
stipulated  by  the  contract,  does  not  release  the 
surety  of  the  contractor. — Id. 

If  the  addition  of  a  porte  cochere  to  a  dwell- 
ing under  construction  materially  changes  the 
plans  for  the  building,  the  contractor's  surety  ia 
thereby  released^  but  if  it  merely  is  an  addi- 
tion to  the  original  plan,  the  surety  is  not  re- 
leased.— Id. 

LI  00  (Mo.)  The  surety  for  a  consideration,  in 
md  conditioned  on  performance  of  a  building 
contract,  permitting  alterations  and  the  addi- 
tion or  omission  from  the  contract  price  of  the 
reasonable  valuation  made  by  the  architect,  was 
not  discharged  from  liability,  where  after  the 
completion  of  the  work  the  contractor  and  own- 
er made  a  list  of  changes,  and  agreed  on  the  al- 
lowances therefor,  which  were  approved  hy  the 
architect.— Lackland  t.  Renshaw,  165  S.  W. 
314. 

The  surety  for  a  consideration  in  a  bond 
conditioned  on  the  performance  by  the  con- 
tractor of  a  building  contract  stipulating  for 
payment  of  the  price  in  installments  on  certifi- 
cates of  the  architect  held  not  relieved  from  lia- 
bility because  the  owner  made  partial  pay- 
ments on  orders  by  the  architect  directing  pay- 
ments to  the  contractor  of  specified  sums  on 
account  of  the  contract. — Id. 

Where  advances  to  a  building  contractor, 
made  before  maturity,  were  actually  used  to 
pay  for  labor  and  materials  in  the  building, 
the  contractor's  surety,  undertaking  for  a  com- 
pensation to  insure  performance  of  the  con- 
tract, was  not  released  thereby. — Id. 

g  105  (Tenn.)  The  sureties  on  a  note  which 
expressly  stipulated  that  they  should  not  be  dis- 
charged by  an  extension  of  time  granted  to  the 
principal,  are  not  released  by  the  acceptance 
by  the  payee  of  an  additional  note  from  the 
principal  debtor  payable  at  a  later  date,  not  as 
a  renewal  of  the  former  note,  but  as  an  ad- 
ditional evidence  of  the  debt. — Dies  v.  Wilson 
County  Bank,  165  S.  W.  248. 

The  Negotiable  Instruments  Act,  |  120,  snb- 
sec.  6,  providing  that  a  surety  is  not  di8char]|ed 
b^  the  taking  of  a  renewal  note  from  the  prin- 
cipal extending;  the  time  of  payment,  where  the 
extension  is  given  under  an  express  reservation 
of  the  right  of  reoowM  against  the  soretj,  ap- 
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pUea  where  the  original  note  Is  retained  in 
posseasion  by  the  payee,  and  the  rieht  of  ac- 
tion thereon  against  the  surety  is  thereby  re- 
served.— Id. 

'  I  108  (Tex.CiT.App.)  An  agreement  by  the 
payee  of  a  note  that  the  mijcer  might  pay  it 
at  any  time  within  a  month  was  not  supported 
by  a  consideration  and  did  not  discharge  a  sure- 
ty thereon.— Roberds  y.  Laney,  166  S.  W.  114. 

f  1 1 2  (Tenn.)  The  application  of  proceeds 
from  the  sale  of  property,  mortgaged  to  secure 
a  note,  to  the  payment  of  the  debt  represented 
thereby,  reteased  pro  tanto  the  sureties  on  a 
note  representing  part  of  the  same  debt,  and 
held  as  collateral  for  the  second  note.— Dies 
y.  Wilson  County  Bank,  165  S.  W.  248. 

{  122  (Ark.)  Where  a  lease  provided  that,  for 
lessee's  failure  to  complv  with  the  provisions  of 
the  lease,  he  may,  "at  the  option  of  the  lessor," 
be  deemed  to  have  forfeited  his  rights  there- 
under, the  lessee's  surety  was  not  released  be- 
cause of  lessor's  failure  to  declare  the  lease  for- 
feited for  a  breach  by  lessee:  the  bond  making 
the  lease  a  part  of  the  surety  s  contract — Young 
Coal  Co.  V.  Hill,  165  S.  W.  292. 

I  123  (Mo.)  A  surety  for  a  consideration  in 
a  bond  conditioned  on  the  performance  of  a 
building  contract,  stipulating  for  the  comple- 
tion of  the  work  on  a  designated  date,  was  not 
discharged  from  liability  for  the  contractor's 
failure  to  pay  for  labor  and  materials,  merely 
because  the  owner  did  not  notify  'the  surety  of 
the  contractor's  failure  to  complete  the  build- 
ing in  contract  time.— Lackland  v.  Rensbaw, 
!«  S.  W.  314. 

The  surety  for  a  consideration,  In  a  bond  to 
secure  the  performance  of  a  building  contract, 
stipulating  that  the  contractor  should  refund 
to  the  owner  all  moneys  paid  in  discharge  of 
liens  necessary  because  of  the  default  of  the 
contractor  to  pay,  held  liable  to  the  owner  pay- 
ing claims  for  labor  and  materials,  where  it 
received  timely  notice. — Id. 

I  125  (Ark.)  That  a  lessor  forbore  without 
consideration,  from  time  to  time,  to  sne  the  les- 
see on  a  past  due  indebtedness  under  the  lease 
would  not  release  the  lessee's  surety  from  his 
obligation  to  make  good  the  lessee's  violation 
of  his  contract— Toung  Coal  Co.  v.  Hill,  165 
S.  W.  292. 

IV.   REMEDIES  OF  CREDITOBB. 

{  162  (Ark.)  In  an  action  by  the  lessor 
against  the  lessee's  surety,  for  the  perform- 
ance of  the  obligations  of  a  lease  of  coal  lands, 
to  recover  a  balance  due  from  the  lessee  as 
royalties,  evidence  held  to  make  it  a  jury  ques- 
tion whether  the  lessor  waived  its  statutory  lien 
on  certain  stock  of  the  lessor  corporation  be- 
longing to  the  lessee  by  consenting  to  the  trans- 
fer of  the  stock  by  the  lessee. — Young  Coal  Co. 
v.  Hill,  165  S.  W.  292. 

I  162  (Ark.)  Where  the  plans  of  a  dwelling 
were  changed  so  as  to  call  for  the  construction 
of  a  porte  cochere,  it  was  a  question  for  the 
jury,  m  an  action  against  the  contractor's  sure- 
ty, whether  such  construction  involved  a  mate- 
rial change  in  the  contract  or  was  merely  an 
addition  to  the  original  contract — Hinton  t. 
Stanton,  165  8.  W.  299. 

PRIORITIES. 

See  Mechanics'  Liens,  §f  198,  199 ;    Mortgages, 
I  186. 

PRIVATE  NUISANCE. 

Sea  Nnisance,  §f  9-31. 

PRIVATE  ROADS. 

See  Limitation  of  Actions,  |  35;  Penalties,  |  4. 

{  2  (Mo.)  An  appeal  to  the  circuit  court  from 
a  county  court  judgment  condemning  a  private 


road  is  taken  under  the  general  statute,  allow- 
ing such  appeals,  and  not  under  Rev.  St  1909, 
i  10,440,  allowing  appeals  from  judgments 
opening  roads,  but  providing  that  they  shall 
not  operate  as  a  supersedeas,  and  such  an  ap- 
peal operates  as  a  supersedeas. — Fitzmaurice  v. 
Tumey,  165  S.  W.  307. 

Where  the  circuit  court  spread  upon  its  rec- 
ord, after  the  affirmance  of  the  judgment  by  the 
Supreme  Court,  a  judgment  condemning  a  pri- 
vate road  without  fixing  again  the  time  for  the 
opening  of  the  road,  the  judgn^ent  plaintiff  is 
not  entitled  to  recover  the  statutory  penalty  for 
failure  to  open  the  road,  in  view  of  Rev.  St 
1909,  §  10,453,  authorizmg  the  giving  of  ex- 
tra time  for  the  opening  of  the  road  under  cer- 
tain ccotditiona.— Id. 

PRiVILEGL 

See  Witnesses,  |  807. 

PRIVILEGED  COMMUNICATIONS. 

See  Trial,  |  106 ;    Witnesses,  {|  198-219. 

PROCESS. 

See    Judgment    ff    17,   350,    883.   892;     Um 
Pendens,  ||  8,  24 ;   Prohihitlon. 

n.   SERVICE. 
(B)  Return  and  Proof  of  Senrlee. 

J  131  (Mo.)  A  non  est  return  before  the  re- 
turn day  would  be  premature  and  unlawful. — 
State  ex  reL  Fenn  v.  McQuilUn,  165  S.  W.  713. 

PROHIBITION. 

I.  KATIJRE  Airo   GROUNDS.. 

1 5  (Mo.)  Under  the  direct  provisions  of  Rev. 
St  1909,  §  2622,  the  office  of  a  writ  of  prohi- 
bition is  to  prevent  inferior  courts  from  usurp- 
ing judicial  authority,  which  includes  the  as- 
sumption of  jurisdiction  without  right  as  well 
as  exceeding  jurisdiction  in  cases  of  which  they 
have  jurisdiction. — State  ex  rel.  Fenn  v.  Mc- 
QuiUin,  165  S.  W.  713. 

§  10  (Mo.)  A  writ  of  prohibition  would  lie  to 
restrain  further  judicial  action,  where  the  court 
had  overruled  a  demurrer  to  the  petition  and 
continues  to  exercise  jurisdiction  in  a  case 
where  lack  of  jurisdiction  was  apparent. — State 
ex  rel.  Fenn  v.  McQuillin,  165  S.  W.  713. 

To  authorise  the  issuance  of  a  writ  of  pro- 
hibition on  the  ground  of  lack  of  jurisdiction, 
the  court  must  have  taken  some  action  assert- 
ing jurisdiction,  so  that  the  writ  should  not  is- 
sue at  a  time  when  the  jud^e  had  not  passed 
upon  a  demurrer  to  the  petition,  but  had  mere- 
ly refused  to  rule  thereon.— Id. 

{  1 1  (Mo.)  The  issuance  of  a  writ  of  prohi- 
bition is  not  authorized  because  the  petition  in 
the  action  sought  to  be  affected  is  demurrable, 
if  the  court  has  jurisdiction  of  that  general 
class  of  actions.— State  ex  rel.  Fenn  v.  McQuil- 
lin, 165  S.  W.  713. 

f  12  (Mo.)  Where  the  order  to  show  cause  on 
August  20,  1913,  why  a  receiver  should  not  be 
appointed  was  made  on  August  18th,  a  writ 
of  prohibition  to  restrain  the  court  from  acting 
because  of  lack  of  jurisdiction  was  improperly 
issued  on  August  19,  1913,  since  it  must  be 
presumed  that  the  court  would  have  acted  ac- 
cording to  law. — State  ex  reL  Fenn  v.  McQuil- 
lin, 1©  S.  W.  713. 

n.  J1TRISDICTION,   PROCEEDHrOS, 
AND   RELIEF. 

S  24  (Mo.)  The  better  practice  authorizes  the 
Supreme  Court  to  dismiss  a  prohibition  pro- 
ceeding where  only  the  petition  and  return  are 
before  the  court,  especially  where  the  return  is 
substantially  merely  a  general  denial,  though 
it  may  of  its  own  motion  consider  any  issue  so 
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matie.— State  ex  rel.  Fenn  ▼.  McQuillin,  165  S. 
W.  713. 

126  (Mo.)  Though  the  practice  of  defendants 
in  prohibition  of  only  filing  one  pleading,  which 
first  demurred  to  the  petition,  then  denied  the 
whole  petition,  and  then  answered  it,  is  not  to 
be  commended,  the  Supreme  Court  may  of  its 
own  motion  determine  any  isBues  thus  made. — 
State  ex  rel.  Fenn  t.  McQuiUin,  165  S.  W.  713. 

In  analogy  to  the  rule  that  a  demurrer  and 
an  answer  to  the  whole  petition  will  not  lie  at 
the  same  time,  it  is  improper  practice  to  an- 
swer a  petition  in  prohibition  by  filing  a  single 
pleading  which  first  demurred  to  the  whole  pe- 
tition,  then   denied  it,  and   then  answered  it. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Adverse  Possession;    Constitutional  Law, 
if  290-308. 

{ 9  (Tex.Civ.App.)  When  seisin  of  land  is 
shown  to  exist,  the  presumption  is  that  it  con- 
tinues to  exist  until  the  contrary  is  shown. — 
Hill  &  Jahns  v.  Lofton,  165  S.  W.  67. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  f§  742-764 ;   Trial,  §i  185- 
199 

PROXIMATE  CAUSL 

See  Negligence,  I  69. 

PUBLICATION. 

See  Judgment,  {  17 ;    Taxation,  S  6^ 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  {{  277-518. 

PUBLIC  LANDS. 

See  Vendor  and  Purchaser,  {  231. 

II.   SUKVET  AND  DISPOSAIi  OF  IJ^DS 

OF  UNITED  STATES. 

(B)   Gra.iito  In  Aid  of  Railroad*. 

§  92  (Ark.)_  As  between  a  homestead  entry 
and  the  claim  of  a  subsequently  incorporated 
railroad  to  a  right  of  way  100  feet  wide  on  each 
side  of  its  center  line  of  railroad  under  Act 
Cong.  March  3,  1875,  held,  that  the  entry  was 
superior.— St.  Louis  &  S.  F.  R.  Co.  t.  Budd,  165 
S.  W.  265. 

Filing  of  map  of  survey  with  the  Secretary 
of  the  Interior  by  a  railroad  claiming  a  right 
of  way  under  Act  March  3,  1875,  held  not  such 
an  occupancy  as  would  ripen  into  title  by  limi- 
tations, or  estop  subsequent  grantees  of  a  prior 
homesteader  from  contesting  the  validity  of  its 
claim.— Id. 

m.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

i  175  (Tex.Cir.App.)  Under  Const.  1869,  art 
10,  §  3,  providing  that  any  location  of  land 
certificates  subsequent  to  October  30,  1856,  was 
void  when  made  upon  land  previously  titled,  and 
the  present  Constitution  (article  14,  |  2),  held 
that  a  mere  apparent  conflict,  shown  upon  an 
inaccurate  map  or  by  erroneous  certificates  of 
survey,  would  not  invalidate  a  subsequent  loca- 
tion if  there  was  no  actual  conflict  on  the 
ground.— Fielder  v.  Houston  Oil  Co.  of  Texas. 
165  S.  W.  48. 

The  "close  of  the  war"  within  the  meaning  of 
6  Gam.  Laws,  p.  669,  act  approved  December 
14,  1863,  providing  that  until  six  months  after 
the  "close  of  the  present  war"  all  laws  author- 
izing the  location  of  public  land  were  suspend- 
ed, held  to  date  from  May,  1865,  when  the  war 
actually  dosed  In  Texas,  and  not  from  August 


20,  1866,  when  the  President  Isaned  a  procla- 
mation declaring  it  closed,  notwithstanding  Act 
Oct.  20,  1866  (Acts  11th  Leg.  c  44).— Id. 

Act  AprU,  1871  (Acts  12th  Leg.  c  56),  pro- 
viding that  all  surreys  properly  made  under' 
valid  land  certificates  which,  with  the  certifi- 
cates, were  on  file  in  the  land  office  and  not 
in  conflict  with  a  valid  claim,  should  be  valid, 
held  not  to  validate  a  location  made  when  the 
laws  authorizing  such  locations  were  suspended. 
— Id. 

PUBLIC  POLICY., 

See  Contracts,  {{  108,  138;   Indemnity.  |  3. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSION. 

See  States,  |i  65,  67. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroada 

PUNISHMENT. 

See  Criminal  Law,  f  1206;    Homicide,  I  364; 
Rape,  I  64. 

PUNITIVE  DAMAGES. 

See  Damages,  {  91. 

QUANTUM  MERUIT. 

See  Drains,  |  49;    Municipal  Gorporation8»  U 
327,  o74* 

QUARANTINE. 

See  Carriers,  H  206,  227,  229. 

QUASHING. 

See  Indictment  and  Information,  {S  138,  140. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  fi  742-764;  Trial,  {{  139, 

QUIETING  TITLE. 

See  Equity,  |  150 ;  Judgment,  f  518 ;  Taxa- 
tion, i  788. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

§  4  (Mo.)  That  complainants  had  a  remedy  at 
law  is  not  a  valid  objection  to  a  bill  to  remove  a 
cloud  on  complainants'  title  to  certain  land. — 
Pocoke  r.  Peterson,  165  S.  W.  1017. 

§  10  (Mo.)  Plaintiffs,  in  an  action  to  quiet 
title,  must  show  title  in  themselves  before  they 
can  question  a  defendant's  title  who  holds  un- 
der mesne  conveyances  from  the  common  source. 
— Skillman  v.  Clardy,  165  S.  W.  1050. 

n.   PBOCEEDINOS  AND  RELIEF. 

{30  (Mo.)  In  suit  to  determine  title  to  land, 
parties,  whose  interests  had  long  since  been 
transferred  to  the  parties  to  the  suit,  held  not 
necessary  parties. — Hauser  r.  Murray,  16S  S. 
W.  376. 

QUO  WARRANTO. 

See  Courts,  {  231. 

RAILROADS. 

See  Appeal  and  Error,  {  1050;  Assault  and 
Battery,  J  42;  Carriers;  Commerce,  H  27, 
58.  61;  (Jonstitutioual  Law,  §  62;  Costs,  | 
l73;  Damages,  {  173;  Eminent  Domain; 
E}stoppel,  {  22;  Eridence,  g  5:  Judgment,  % 
248;  Landlord  and  Tenant,  §  63;  Limita- 
tion of  Actions,  {  56;  Master  and  Servant; 
Municipal  Oorpoiationa,  {jj  680,  681;   Public 
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Lands,  {  92;  Removal  of  Causes;  Specific 
Performance,  |  12;  Street  Railroads;  Trial, 
H  194,  200. 

Z.  CONTBOI.  Ain>  BEOITLATIOH  ZX 
OENEBAI.. 

1 9  (Tex.Civ.App.)  Under  Rev.  Civ.  St.  1911. 
art.  6658,  the  presumption  given  a  judgment  of 
a  trial  court  that  it  is  justified  by  the  facts 
must  be  accorded  an  order  of  the  railroad  com- 
mission, till  the  contrary  is  clearly  and  satis- 
factorily shown,  both  in  the  district  court,  in 
an  action  to  set  aside  the  order,  and  on  appeal 
from  its  judgment.— State  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas,  166  S.  W.  491. 

The  answer  of  railroads,  amounting  to  a  plea 
in  reconvention  or  cross-bill,  in  a  suit  brought 
by  the  Attorney  General,  by  order  of  the  Rail- 
road Commission  against  them  for  enforcement 
of  its  order,  is  a  substantial  invoking  of  their 
remedy  against  the  order,  under  Rev.  Civ.  St 
1911.  arts.  6657,  6658,  namely,  an  action 
against  the  commission  to  have  the  order  set 
aside.— Id. 

An  abuse  by  a  railroad^  which  the  Railroad 
Commission  may  correct,  is  declared  by  an  act, 
not  using  the  word  "abuse,"  but  imposing  a 
duty  on  the  railroad;  the  disregarding  of  such 
duty  by  the  railroad  being  the  abuse.— Id. 

The  evidence  being  insufficient  to  sustain  the 
jiidgment  setting  aside  an  order  of  the  Railroad 
Commission  requiring  reversal,  but,  there  being 
some  evidence  of  the  order  being_  unjust  and  un- 
reasonable, and  the  case  appearing  not  to  have 
been  fully  developed,  it  will  be  remanded.— Id. 

XV.  LOCATION  OF  BOAB,  TEBMINI, 
AND  STATIONS. 

158  (Tex.Civ.App.)  Acts  31st  Leg.  (2d  Ex. 
Sess.)  c.  10,  held  a  valid  law,  aa,  in  effect  a 
declaration  that  railroads  shall,  under  certain 
conditions,  construct  a  union  depot  leaving  to 
the  Railroad  Commission  merely  the  determina- 
tion, in  the  first  instance,  whether  those  con- 
ditions exist.- State  v.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas,  165  S.  W.  491. 

The  grant  in  terms,  by  Acts  31st.  Leg.  (2d  Ex. 
Sess.)  0.  10,  of  power  to  the  Railroad  Commis- 
sion to  require  railroads  to  build  union  depots, 
carries  by  implication  every  power  necessary  to 
accomplishment  of  such  object  including  that 
to  select  the  site;  the  companies  failing  or  re- 
fusing to  agree  thereon.— Id. 

V.   BIOHT  OF  WAT  AND   OTHEB  IN- 
TEBE8TS  IN  LAND. 

i  73  (Ky.)  Though  a  deed  to  a  railroad  re- 
cites that  the  land  is  purchased  for  a  railroad, 
its  consideration  does  not  cover  necessary  dam- 
age from  removal  of  lateral  support,  in  view  of 
liability  under  Const.  |  242,  of  a  corporation 
invested  with  power  of  eminent  domain  to  com- 
pensate for  property  taken  or  injured. — Louis- 
ville &  N.  R.  Co.  V.  Culbertson,  165  S.  W.  681. 

TZ.   CON8TB1TCTION.    MAINTZiNANCE. 
AND  EQUIPMENT. 

S  (08  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  6485,  6495,  relating  to  the  right  of  way  of 
railroad  companies,  it  is  proper  to  compel  a 
irailroad  company  by  injunction  to  construct 
openings  in  its  roadbed,  which  will  permit  sur- 
face waters  and  natural  streams  to  escape,  so 
as  not  to  overflow  adjoining  land. — Timpson  & 
H.  Ry.  Co.  V.  Smith,  165  S.  W.  86. 

§  1 1 3  (Tenn.)  Lapse  of  four  hours  after  con- 
tractor, constructing  underpass  under  railroad 
tracks  100  or  more  feet  from  the  street,  placed 
a  portable  forge  near  the  street,  held  iusufficii-nt 
to  charge  the  railroad  company  with  construc- 
tive notice,  so  as  to  render  it  liable  for  the 
maintenance  of  a  nuisance. — Grant  v.  Louisville 
&  N.  R.  Co.,  165  S.  W.  963. 

IMS  (Tex.Civ.App.)  Where  a  railroad  com- 
pany, which  had  contracted  for  a  right  of  way, 


took  dirt  from  land  outside  its  right  of  way, 
this  act  was  an  independent  trespass  entitling 
the  then  owner  to  recover  damages,  and  such 
right  did  not  pass  to  a  subsequent  grantee  of  the 
land,  anless  it  was  specially  conveyed.— Timpson 
&  H.  By.  Co.  V.  Smith,  166  S.  W.  86. 

Vn.   SAXES,   LEASES.   TBAFFIO   OON- 
TBA0T8.  AND  OONSOLIDAnON. 

{  134  (Mo.)  Under  Const  1865  though  the 
Legislature  amended  a  domestic  railroad  corpo- 
ration's charter,  authorizing  it  to  lease  its  prop- 
erty to  another  railroad  free  from  responsibility 
for  the  lessee's  torts,  such  amendment  did  not 
relieve  the  lessor  from  the  application  of  a  sub- 
sequent law  imposing  such  liability,  based  on 
the  Legislature's  authority  to  alter,  suspend,  or 
repeal  corporate  charters.— Brown  y.  Louisiana 
&  M.  R.  R.  Co.,  166  S.  W.  1060. 

X.   OPEBATION. 
(A)  Datr  to  Operate. 

{216  (Tenn.)  If  a  shipper  denies  his  liability 
for  demurrage,  the  railroad  cannot  discontinue 
its  switching  services  on  account  of  the  nonpay- 
ment of  demurrage. — Dunlap  Lumber  Co.  v. 
NashviUe,  C.  &  St  L.  Ry.  Co.,  165  S.  W.  224. 

S  220  CTenn.)  Injunction  is  the  proper  remedy 
to  compel  a  railroad  company  to  deliver  to  a 
sliipper  on  a  spur  track  the  freight  shipped  to 
it,  where  it  appears  that  the  discontinuance  of 
switching  services  to  the  shipper  would  be  de- 
structive of  its  business ;  the  legal  remedy  be- 
ing inadequate. — Dunlap  Lumber  Co.  v.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.,  165  S.  W.  224. 

In  a  suit  to  compel  a  railroad  company  to 
switch  cars  sliipped  to  complainant  on  its  indus- 
trial siding,  the  injunction  issued  was  properly 
framed  so  as  to  require  the  company  to  receive 
and  deliver  to  complainant  on  its  spur  track 
all  freight  etc.,  according  to  complainant's  rea- 
sonable needs  and  consistent  with  the  company's 
duties  to  other  shippers  it  was  required  to  serve. 
-Id. 

(B)   Htmtutorr,      ntumlctpal,      and      Offlctal 
Rearnlatlons. 

1 254  (Tex.Civ.App.)  The  penalties  prescribed 
by  Acts  31st  Leg.  (2d  Ex.  Sess.)  c.  10,  {  2,  for 
failure  of  railroads  to  obey  orders  of  the  com- 
mission for  construction  of  a  union  depot  should 
not  be  imposed ;  they  not  acting  willfully,  but 
standing  on  what  they  believed  and  counsel  ad- 
vised to  be  their  legal  rights. — State  v.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas,  165  S.  W.  491. 

(D)  InjDriea   to    Ueenseea    or   Treapssaera 
tn   General. 

{282  (Tex.Civ.App.)  A  petition,  alleging  that 
defendant  railway,  negligently  and  in  violation 
of  an  ordinance,  permitted  a  fire  near  a  car 
which  plaintiff,  an  employ^  of  a  consignee,  was 
unloading,  the  heat  of  which  made  him  sick  and 
caused  him  to  fall  into  the  fire,  injuring  him, 
held  to  state  a  cause  of  action.— Carter  v.  St 
Louis  Soutliwestern  By.  Ck>.  of  Texas,  165  S. 
W.  897. 

(F)  Aecldeata  at  CrosalnK*. 

{324  (Mo.App.)  A  man  69  years  old,  alert, 
and  possessed  of  his  faculties,  including  sight 
and  hearing,  who  walked  onto  a  railroad  at  a 
crossing,  and  was  struck  by  a  train  which  he 
could  mive  seen  for  one-half  mile  before  reach- 
ing the  crossing,  held  guilty  of  contributory 
negligence. — Maginnis  v.  Missouri  Pac.  Ry.  Co., 
m  8.  W.  849. 

{  327  (Mo.App.)  Reasonable  care  requires  one 
to  stop,  look,  and  listen  before  going  upon  a 
railroad  at  a  crossing,  because  railroad  tracks 
are  an  ever-present  signal  of  danger  to  all  per- 
sons sni  juris. — Maginnis  t.  Missouri  Pac.  Ry. 
Co.,  166  S.  W.  849. 

{338  (Mo.Api?.)  Though  plaintiff's  decedent 
was    negligent   in   going   onto    a   railroad    at   a 
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croasins,  yet  if,  after  diacoverine  his  peril,  the 
nilroad  failed  to  exercise  ordinary  care  to 
avert  the  injury,  plaintiff  could  recover  under 
the  doctrine  of  the  last  clear  chance.— Maginnia 
V.  Miasoari  Pac.  Ry.  Co.,  165  8.  W.  849. 

§  346  (Mo.App.)  Where  a  person  of  good  eye- 
aight,  in  attempting  to  cross  a  railway  at  a 
crosang,  is  struck  by  an  approaching  train, 
which  was  plainly  Tisible  from  the  point  where 
it  became  Ms  duty  to  stop,  look,  and  listen,  it 
will  be  conclusively  presumed  that  he  failed  to 
do  so,  and  was  therefore  guilty  of  contributory 
negligence. — Maginnis  v.  Missouri  Pac.  Ry.  Co., 

165  S   W   840 

i  348  (Mo.App.)  Under  Rev.  St.  1909,  |  8140, 
requiring  a  railroad  to  sound  the  bell  or  whis- 
tle for  a  road  crossing,  plaintiff  did  not  make 
out  a  prima  facie  case  by  showing  the  injury, 
and  the  failure  to  sound  the  bell  or  whistle, 
where  her  evidence  also  showed  contributory 
negligence  of  decedent.— Maginnis  t.  Missouri 
Pac.  Ky.  Co.,  166  S.  W.  849. 

1 348  (Mo.App.)  In  an  action  for  injuries  in  a 
railroad  crossing '  accident  in  a  town,  evidence 
held  to  warrant  a  finding  that  the  train  passed 
the  crossing  at  a  rate  of  speed  violative  of  a 
town  ordinance,  limiting  the  speed  to  10  miles 
per  hour.— Hanna  v.  Kansas  City  Southern  Ry. 
Co.,  165  S.  W.  1148. 

§350  (Mo.App.)  In  an  action  for  the  death 
of  plaintiff's  decedent  at  a  railway  crossing, 
evidence  held  to  require  the  submission  to  the 

J'ury  of  the  question  whether  the  railroad  could 
lave  prevented  the  accident,  after  discovering 
the  peril  of  decedent,  by  sounding  the  alarm, 
and  checking  the  speed  of  the  train. — Maginnis 
V.  Missouri  Pac.  Ry.  Co.,  165  S.  W.  840. 

1 350  (Mo.App.)  In  an  action  for  injuries  in  a 
collision  with  a  train  at  a  town  crossing,  plain- 
tiff held  not  negligent  as  a  matter  of  law  in  fail- 
ing to  keep  a  sufficient  lookout,  or  in  attempt- 
ing to  cross  ahead  of  the  train,  when  collision 
was  imminoit— Hanna  t.  Kansas  City  Southern 
Ry.  Co.,  166  S.  W.  U48. 

(O)  Imjartes  to  Penona  on  or  mear  Traeka. 

{398  (Ky.)  In  an  action  against  a  railroad 
company  for  death  of  a  trespasser,  evidence 
held  not  to  show  a  breach  of  the  railroad  com- 
pany's duty  to  use  ordinary  care  not  to  injure 
decedent  after  discovering  his  peril. — Norton's 
Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 

166  S.  W.  418, 

(H)  Injuries  to  Antmsla  on  or  aear  Traeka. 

{415  (Mo.App.)  A  railroad  company's  seir- 
ants  must  look  out  for  animals  not  only  at  pub- 
lic and  private  road  crossings,  but  farm  cross- 
ings, though  they  are  not  required  to  look  out 
for  stock  at  any  other  place  on  the  right  of 
way^— Alexander  v.  Missouri  Pac.  Ry.  Co.,  166 
S.  W.  1156. 

Where  the  mules  which  plaintiff  was  driving 
across  a  farm  crossing  ran  down  the  tracks,  and 
on  running  back  were  killed  at  the  crossing,  the 
railroad  company  was  not  guilty  of  negligence, 
unless  its  servants  could  have  seen  the  mules 
had  they  been  maintaining  a  lookout  for  animals 
at  the  crossing. — Id. 

A  railroad  company  is  not  bound  to  sound  a 
whistle  for  farm  crossings.— Id. 

{419  (Ark.)  Where  the  engineer  and  fireman 
in  charge  of  a  train  could  have  seen  a  dog,  if 
keeping  a  proper  lookout,  so  near  the  track  as 
to  indicate  danger  to  it,  the  failure  to  sound 
the  whistle  or  in  some  way  frighten  the  dog 
from  the  track  was  actionable  negligence. — St. 
LouU,  I.  M.  &  S.  R.  Co.  v.  Fuller,  165  S.  W. 
949. 

{439  (Tex.Civ.App.)  Failure  to  observe,  as 
an  element  of  failure  to  warn,  is  sufficiently  al- 
leged, as  against  a  general  demurrer,  by  the 
allegation,  in  a  petition  for  the  killing  of  a 
.cow  by  a  train,  that  the  engineer  negligently 
failed  to  warn  we  cow  from  the  track.— South- 


em  Kansas  Ry.  Co.  of  Tezaa  t.  Omtehfield, 
165  S.  W.  551. 

{441  (Ark.)  In  an  action  for  killing  certain 
cattle,  evidence  of  the  engineer  that  when  500 
feet  away  he  saw  the  cattle,  blew  the  stock 
alarm,  and  applied  the  emergency  brake,  but  be- 
cause he  was  going  downgrade  he  was  unable 
to  stop  in  time,  was  insufficient  to  rebat  the 
prima  facie  case  of  negligence  arising  from 
proof  of  the  killing. — Kansas  City  Southern  Ry. 
Co.  ▼.  Dickeraon,  165  S.  W.  272. 

{442  (Mo.App.)  Evidence  that  plaintif!^ 
whose  mules  were  killed  by  defendant's  train  at 
his  farm  crossing,  knew  the  time  of  the  train, 
and  that  it  had  not  passed,  is  admissible  on  the 
question  of  his  negligence  in  driving  mules,  in- 
stead of  leading  them,  across. — Alexander  t. 
Missouri  Pac.  Ry.  Co.,  186  S.  W.  1156. 

Evidence  that  no  whistle  was  sounded  was  in- 
admissible, the  railroad  company  not  beins 
bound  to  whistle  for  farm  crossings. — Id. 

1443  (Tex.Civ.App.)  In  an  action  for  the 
value  of  plaintiffs  horse,  found  dead  upon  de- 
fendant's right  of  way  underneath  a  trestle,  ev- 
idence held  not  sufficient  to  show  the  horse  was 
killed  by  a  train.— Stewart  v.  Texas  ft  P.  Ry. 
Co.,  165  S.  W.  550. 

{446  (Mo.App.)  In  an  action  for  the  killing 
of  mules  at  a  farm  crossing,  the  question  of  the 
plaintiff's  contributory  negUgence  in  driving  the 
mules,  instead  of  leading  them  across,  and  of  the 
railroad  company's  negligence  in  failing  to  dis- 
cover them,  held  under  the  evidence  for  the 
jury.— Alexander  t.  Missouri  Pac  Ry.  Co.,  165 
S.  W.  1156. 

RAPE. 

See  Criminal  Law,   {{  369,  723,  1160,  1170; 
Witnesses,  {  274. 

I.   OFFEHBES   AND    BESPONSXBIUTT 
THEBEFOB. 

{  17  (Tex.Cr.App.)  One  having  intercourse 
with  a  girl  nnder  l5  years  of  age  cannot  jus- 
tify his  act  on  the  ground  that  he  believed  she 
was  over  16.— Martin  v.  State,  165  S.  W.  57& 

n.  FBOBEOTTTZOH  AND  PUKISHMEHT. 

(B)  Bvldence. 

{  38  (Ky.)  In  a  prosecution  for  carnal  knowl- 
edge of  a  female  under  16.  evidence  that  defend- 
ant's wife  was  a  paralytic  and  an  invalid  was 
admissible  as  tending  to  show  motive. — Mc- 
Creary  v.  Commonwealth,  166  8.  W.  081. 

{ 40  (Ky.)  In  a  prosecution  for  carnal  knowl- 
edge of  a  female  under  16,  where  physicians 
testified  that  the  prosecutrix  was  not  a  virgin, 
evidence  that  she  had  never  had  intercourse 
with  any  one  other  than  defendant  waa  inad- 
missible.—McCreary  ▼.  Commonwealth,  165  8. 
W.  981. 

The  chastity  of  the  prosecutrix  or  her  rela- 
tions with  other  men  are  not  an  issue,  in  a 
prosecution  for  carnal  knowledge  of  a  female 
under  16,  and  any  attack  upon  her  character 
should  be  confined  to  her  general  reputation  tor 
truth  and  morality. — Id. 

§  48  (Tex.Cr.App.)  The  detailed  statements  of 
a  child  eight  years  old  made  to  the  first  peiaoa 
she  met  after  she  had  been  raped  are  not  ad- 
missible unless  a  part  of  the  res  gestae,  and, 
where  the  time  elapsing  from  the  ume  of  the 
assault  until  the  meeting  of  such  person  was 
not  shown,  the  admission  in  evidence  of  the 
statements  could  not  be  justified.- Douglass  v. 
State,  165  8.  W.  933. 

{52  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  rape  on  a  child  under  the  age 
of  consent— Douglass  v.  State,  166  S.  W.  933. 

(C)  Trial  and  BeVlevr. 

{  59  (Tex.Cr.App.)  An  instruction  on  a  trial 
for  rape  held  to  properly  submit  the  issue  of 
whether  prosecutrix  was  nnder  or  over  15  years 
of  age,  and  accused  was  not  within  Pen.  Code 
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1911,  art.  47,  prescribing  when  a  mistake  of 
fact  is  an  excuse.— Martin  y.  State,  166  S.  W. 
678. 

(D)   Sentenee  and  PaBishment. 

{64  (Tez.GrJkpp.)  Where  the  jury,  finding 
accused  guilty  of  rape,  fixed  his  punishment 
at  36  years,  tlie  sentence,  in  view  of  the  inde- 
terminate law,  must  be  a  sentence  of  imprison- 
ment for  not  leas  than  5  years  nor  more  than 
85  years.— Douglass  y.  State.  166  S.  W.  9.S3. 

RATIFICATION. 

See  Principal  and  Afent,  S|  175,  189. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  ESntry  and  Detainer; 
Partition;  Quieting  Title;  Trespass  to  Try 
TiUe. 

REAL  PROPERTY. 

See  Property. 

RECEIVERS. 

See  Divorce,  |  280;  Prohibition,  S  12. 

n.   APPOXNTXfENT.    QVAUFIOATION, 
AND  T&rOKE. 

1 35  (Mo.)  In  cases  of  extreme  need  the  court 
may  appoint  a  receiver  without  notice. — State 
ex  rel.  Fenn  v.  McQuillin,  165  S.  W.  713. 

{ 60  (Mo.)  The  court  may  appoint  a  receiv- 
er without  notice  for  such  time  as  will  permit 
the  appearance  of  the  adverse  party  and  the 
maldng  of  a  showing  of  cause  against  the  con- 
tinuation of  the  receivership. — State  ex  rel. 
Fenn  y.  McQuUlin.  166  S.  W.  718. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  S|  863,  870,  374,  611 ;  Wit- 
nesses, {  307. 

1 7  (Ky.)  Under  Or.  Code  Prac.  I  128,  it  was 
immaterial  that  an  indictment  for  receiving 
stolen  goods,  alleged  to  be  17  pairs  of  ladies 
oxford  shoes,  stolen  by  S.  from  the  Southern 
freight  depot,  alleged  that  the  owner  of  the 
property  was  the  consignor  instead  of  the  con- 
signee.—Commonwealth  y.  McQarvey,  166  S.  W. 


{8  (Ky.)  In  a  prosecution  for  receiving  stol- 
en shoes,  in  which  it  appeared  that  other  goods 
were  also  found  in  accused's  rooms,  evidence 
that  witnesses  packed  and  delivered  to  an  ex- 
press company  certain  goods,  some  of  which 
they  afterwards  saw  among  the  property  found 
in  accused's  possession,  was  not  admissible,  in 
absence  of  evidence  that  the  goods  shipped  were 
stolen  from  the  legal  owners.— Commonwealth 
T.  McGarvey,  165  S.  W.  973. 

{8  (Tex.Cr.App.)  Evidence  that  after  cattle 
came  into  defendant's  possession,  a  few  days 
before  he  sold  them,  the  band  on  them  was 
changed,  is  evidence  of  his  knowing,  when  re- 
ceiving them,  that  they  were  stolen.— Stanfield 
T.  Stete,  166  S.  W.  216. 

Testimony,  on  a  prosecution  for  receiving 
stolen  cattle,  of  one  having  charge  of  a  pasture, 
that  he  was  instructed  by  its  owner  to  keep 
defendant  out  of  it,  is  improper. — Id. 

{ 9  (Tex.Cr.App.)  Where  the  state  relies  on 
possession  of  recently  stolen  goods,  with  other 
circumstances,  but  shows  that  when  the  posses- 
sion of  the  person  charged  was  first  challenged 
he  gave  an  explanation  thereof,  the  issue  made 
by  the  explanation  must  be  presented  in  a 
separate  paragraph  from  the  charge  on  circum- 
stantial evidence.— Stanfield  v.  State,  165  S.  W. 
216. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  If  661-683;  Trial,  H  61-106. 


RECORDS. 

See  Appeal  and  Error,  H  499-716:   Certiorari, 
i  64;    Chattel  Mortgages,   i   92;    Criminal 
*—   *•  1090-1122;    Evidence,  I  43:    Judg- 
496,  056 ;    Vendor  and  Forchaser,  { 


Law.  »  1090-1122;    Evidence,  I  43; 
ment,  U  406,  956 ;    Vendor  and  Fd 
231 ;   Witnesses,  |  256. 

REDEMPTION. 

See  Mortgages,  |  616. 

REFERENCE. 

See  Judgment,  |  267. 

REFERENDUM. 

See  Statutes,  {  36^. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

I.    RIGHT  OF  AOTIOH  AND  DEFEHBES. 

1 29  (Tex.Oiv.App.)  That  a  grantor  did  not 
read  the  deed,  or  did  not  know  of  the  mistake 
in  the  description  at  the  time  of  its  execution, 
woold  not  bar  his  right  to  a  reformation  of 
it  on  account  of  mistake  or  fraud.— Harris  v. 
Parr,  165  S.  W.  42. 

n.  PBOCEEDINGW  AND  KEZJEF. 

f  45  (Ark.)  Before  a  deed  will  be  reformed, 
the  evidence  must  l>e  clear,  convincing,  ana 
satisfactory.- Ford  v.  Nunnelley,  165  S.  W.  291. 

§  45  (Tex.Civ.App.)  In  an  action  to  reform 
a  deed  on  the  ground  of  mistake,  whereby  more 
land  was  conveyed  than  was  intended,  evi- 
dence held  to  show  tbat  a  mutual  mistake  ex- 
isted.—Harris  V.  Parr,  165  S.  W.  42. 

REFRESHING  MEMORY. 

See  Witnesses,  H  266,  257. 

REHEARING. 

See  New  TriaL 

REINCORPORATION. 

See  Corporations,  H  674,  679. 

RELEASE. 

See  Accord  and  Satisfaction:    Payment;   Prin- 
cipal and  Surety,  ||  99-125. 

n.    CONSTBTTCTION  AND  OFEKATIOM. 

1 29  (Ky.)  Where  plaintiff,  who  was  injured 
in  a  fall  over  an  obstruction  on  a  sidewalk,  re- 
leased the  abutting  owner,  that  release  did  not 
discharge  the  city,  where  neither  the  pleadings 
nor  the  proof  showed  that  the  .obstruction  which 
caused  the  injury  was  placed  on  the  sidewalk 
by  the  owner  of  the  abutting  property,  or  by 
any  one  for  whose  acta  he  was  responsible. — 
City  of  Louisville  ▼.  NichoUs,  166  S.  W.  660. 

RELEVANCY. 

See  Criminal  Law,  ||  854-368 ;   Bvldenoe,  1 99. 

REMAINDERS. 

See  Wilta,  H  7,  634. 

§  17  (Mo.)  Rev.  St.  1909,  |  1881,  permitting 
an  insane  person  to  bring  an  action  within  three 
years  after  his  disability  is  removed,  provided 
that  the  action  shall  not  be  commenced  after 
24  years  after  the  cause  of  action  has  accrued, 
does  not  apply  to  require  the  commencement  of 
the  action  within  24  years  from  its  accrual  in 
case  of  a  remainderman  who  is  prevented  from 
maintaining  the  action  by  the  existence  of  the 
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outstanding  estate.— Farii  t.  Moore,  165  S.  W. 
311. 

{  I T  (Mo.)  Where  a  person  in  possession  of 
land  owned  an  undivided  ^'^/a  interest  in  fee 
and  a  ^'/ts  interest  for  life,  Ifinitations  did  not 
run  against  the  remaindermen. — Hauser  t.  Mur- 
ray, 165  S.  W.  376. 

Neither  a  life  tenant  nor  her  grantee  could 
claim  adversely  to  the  remaindermen,  and  limi- 
tations did  not  run  against  them  until  her  death. 
—Id. 

{  17  (Mo.)  The  heirs  of  a  married  woman 
would  not  be  required  to  wait  until  the  death 
of  their  father,  who  was  tenant  by  the  curtesy, 
before  bringing  an  action  for  the  value  of  land 
wrongfully    appropriated    by    a    railroad   com- 

gany,  since  the  value  of  the  life  estate  could 
e  definitely  ascertained  by  life  tables,  so  that 
limitations  would  not  be  tolled  as  to  such  heirs 
during  their  father's  lifetime. — Rivard  T.  Mis- 
souri Pac.  Ry.  Co.,  165  8.  W.  763. 

REMiniTUR. 

See  Damages,  {  228. 

REMONSTRANCL 

See  Municipal  Corporations,  I  297. 

REMOVAL 

See  Logs  and  Logging,  {  2. 

REMOVAL  OF  CAUSES. 

m.   CITIZENSHIP  OR   AUEHAOE  OF 
PABTIEB. 

<A)  IHverae    Citlsenslktp     or    Allenase    la 
General. 

{ 36  (Mo.)  Where  an  action  was  brought 
against  lessor  and  lessee  railroad  corporations 
for  injuries  to  a  passenger  by  the  operation  of 
the  road  by  the  foreign  lessee,  there  was  no 
fraudulent  misjoinder  of  parties  or  separable 
controversy  entitling  the  nonresident  defendant 
to  remove  the  case  to  the  federal  court. — Brown 
V.  Louisiana  &  M.  R.  B.  Co.,  165  S.  W.  1060. 

REMOVAL  OF  CLOUD. 

See  Qnieting  Title. 

RENEWAL 

See  Bills  and  Notes,  |  141. 

RENT. 

See  Landlord  and  Tenant.  If  217.  223,  277. 

REPEAL 

See  Statutes,  U  161-168. 

REPLEVIN. 

See  Appeal  and  Error,  I  1073. 

IV.  PUBABING  AITD  EVIDENOE. 

f  58  (MoApp.)  A  petition  in  replevin  did  not 
state  a  cause  ot  action,  where  it  did  not  allege 
that  plaintiff  had  any  interest  in  the  property. 
— Stenson  v.  Lancaster,  165  S.  W.  1158. 

i  68  (Mo.App.)  A  petition  in  replevin,  which 
was  defective  for  not  alleging  that  plaintiff  had 
any  interest  in  the  property,  could  oe  amended. 
—Stenson  v.  Lancaster,  165  S.  W.  1158. 

I  70  (Ark.)  Where  a  buyer  came  lawfully  into 
possession  of  personalty  under  the  contract  of 
sale,  the  seller,  suing  in  replevin,  had  the  bur- 
den of  proving  that  the  buyer's  right  of  posses- 
sion had  ceased.— Malone  v.  Collins,  165  S.  W. 
641. 

i  71   (Mo.App.)  Evidence  was  admissible  in  re- 

S levin  that  the  property  was  incumbered  by  a 
en  claim   which   defendant  was  compelled   to 
pay  in  order  to  get  possession,  providing  the  an- 


swer  alleged    such   claim    and    its    payment.— 
Stenson  v.  Lancaster,  165  S.  W.  llCtS. 


vn. 


UABlUTIEa  OH  BOMBS  AMB 
UMBJUKTAKIIIOS. 


§  1 25  (Tenn.)  Under  Shannon's  Code,  |  5144, 
and  Acts  1SK)S,  c.  31,  in  an  action  of  replevin 
brought  before  a  Jnstice,  it  was  error  to  ren- 
der a  money  judgment  for  defendant  on  the 
bond,  in  absence  of  evidence  as  to  the  value 
of  the  property.— Keelin  v.  Graves,  165  S.  W. 
232. 

REPUTATION. 

See  Witnesses,  ||  318,  361. 

REQUESTS. 

See  Criminal  Law,  f  820 ;   Trial,  ff  255-260. 

RESCISSION. 

See  Cancellation  of  Instrumenta. 

RESERVATIONS. 

See  Deeds,  {  14S. 

RES  GEST/E. 

See  Criminal  Law,  {{  354-368;    Evidence,   H 
121,  123. 

RESIDENCE. 

See  Domicile. 

RES  IPSA  LOQUITUR. 

See  Carriers,  {  316. 

RES  JUDICATA. 

See  Judgment,  H  589,  6S6,  713,  736,  948. 

RESTRAINT  OF  TRADE. 

See  Contracts,  {  117. 

RESTRICTIONS. 

See  Deeds,  H  171-175. 

RESULTING  TRUSTS. 

See  Trusts,  {  84. 

RETURN. 

See  Process,  {  131. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal  and  Error,  ||  1164-117S. 

REVIEW. 

See  Appeal  and  Error:    Certiorari;    Criminal 
Law,  §§  1024-1186 ;   Divorce,  {  167. 

REVOCATION. 

See  Rewards,  |§  3,  15. 

REWARDS. 

I  '/2  [New,  Tol.  15  Key-No.  Series]  (Mo.Appu) 
An  offer  of  a  reward  is  in  the  nature  of  a  con- 
tract with  any  and  every  person  undertaking  to 
comply  with  its  terms.— Hoggard  v.  Dickerson, 
165  S.  AV.  1135. 

1 3  (Mo.App.)  A  reward  offered  by  qn  individ- 
utu  for  the  capture  of  a  murderer,  conditioned 
on  his  being  brought  in  dead  and  involving  the 
commission  of  a  crime,  would  be  Invalid.— Hog- 
gard V.   Dickerson,  166  S.  W.  1135. 

Where  defendant  offered  a  reward  for  the  ap- 
prehension of  a  murderer  at  the  place  whei* 
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Sales 


the  shooting  occurred  and  at  a  railroad  station, 
an  offer  of  a  reward  in  different  terms  at  an- 
other station  did  not  constitute  a  revocation  of 
the  first  offer. — Id. 

S  7  (Mo.App.)  Where  a  reward  was  offered 
for  the  apprehension  of  a  murderer  and  plain- 
tiffs acquired  knowledge  of  the  reward  and  in- 
tended to  claim  the  same  before  they  delivered 
the  prisoner  to  the  sheriff,  it  was  not  material 
whether  they  knew  of  the  reward  at  the  time 
of  bis  arrest.— Hoggard  v.  Dickerson,  165  S.  W. 
1135. 

i  8  (Mo.App.)  A  reward  offered  for  the  ar- 
^st  or  capture  of  a  fugitive  implies  his  safe 
delivery  to  the  proper  persons  or  place  for  hold- 
ing him  for  trial.— Hoggard  v.  Dickerson,  165  S. 
W.   1135. 

§  15  (Mo.App.)  Evidence  held  to  justify  a 
finding  that  a  reward  offered  for  the  capture 
of  the  murderer  of  defendant's  friend  was  not 
conditioned  on  the  murderer's  being  brought  in 
dead,  but  contemplated  his  capture  according  to 
law.— Hoggard   v.  Dickerson,  165  S.   W.   1135. 

An  instruction  that,  to  sustain  a  defense  of 
■  settlement  of  defendant's  liability  for  a  reward, 
the  jnry  must  find  that  the  sum  received  was 
accepted  in  full  settlement  of  all  plaintiCTs 
claims  for  the  reward,  was  not  objectionable 
as  applying  to  claims  for  rewards  that  might 
be  offered   by   others   than  defendant- Id. 

Revocation  of  a  reward  before  it  has  been  act- 
ed on  is  a  matter  of  defense  and  must  be  plead- 

RIGHT  OF  WAY. 

See  Railroads,  {  73. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters. 

RISKS. 

Assumption  of,  see  Master  and  Servant,  K  203- 
226,  288. 

ROADS. 

See  Highways;  Private  Roads. 


RULES. 

See  Carriers,  f  .287. 

SALES. 

See  Appeal  and  Error,  f  1064 ;  Auctions  and 
Auctioneers ;  Brokers ;  Evidence,  §§  400,  442, 
450 ;  Execution,  §  256 ;  Executors  and  Ad- 
ministrators, I  115 ;  Frauds,  Statute  of,  Sg 
49,  50 ;  Good  WUl ;  Guardian  and  Ward.  IS 
64,  69,  131 ;  Infants,  f  39 ;  Intoxicating  Liq- 
oors ;  Judicial  Sales ;  Monopolies,  |  ITj  Par- 
tition,! 106;  Taxation,  ig  632-832;  Trial,  | 
251 ;    Vendor  and  Purchaser. 

I.   REQUISITES  AITD  VAUDITT  OF 
CONTRACT. 

1 52  (Tex.Civ.App.)  In  an  action  for  the  price 
of  a  car  load  of  watermelons,  evidence  held  suf- 
ficient to  warrant  a  finding  that  the  defendant 
agreed  to  purchase  the  melons  from  the  plain- 
tiffs assignor.— LeTentbal  v.  Hollamon,  165  S. 
W.  6. 

H.  COICSTRtrCTIOM    OF    CONTRACT. 

§  62  (Mo.App.)  A  written  contract  for  the 
purchase  by  several  persons  of  a  horse  for  $100 
per  share  for  18  shares  of  stock  in  the  horse 
held  a  several  contract,  and  a  signer  is  liable 
only  to  the  amount  designated  by  the  words 
"one  share"  or  "one-half  share"  following  his 
name.— Lawson  v.  Muse,  165  S.  W.  396. 

§  85  (Ark.)  A  mere  statement  by  the  seller  In 
response  to  the  purchaser's  request  that  addi- 


tional free  goods  to  make  a  25  per  cent,  profit 
be  furnished,  and  a  man  be  sent  to  the  pur- 
chaser's territory  to  work  up  a  trade,  to  the 
effect  that  the  additional  free  goods  would  be 
sent,  followed  by  a  request,  "Accept  shipment. 
Writing  V.  to  call  upon  you" — was  not  an 
agreement  to  furnish  a  salesman  to  work  up  the 
trade  for  the  purchaser. — Capitol  Food  CS>.  v. 
Mode  &  Clayton,  165  S.  W.  637. 

m.  MODIFICATION   OR   RESCISSION 
OF  CONTRACT. 

(A)    By  Aarreement  of  Partien, 

i  89  (Ark.)  Where  the  purchasers  of  stock 
medicine  refused  to  accept  the  goods  unless  the 
seller  deliver  free  goods  sufficient  to  enable  the 
purchaser  to  make  a  profit  of  25  per  cent,  and 
also  help  to  work  up  a  trade,  claiming  that 
that  was  contemplated  by  the  contract  of  sale, 
an  agreement  by  the  sefler  to  ship  free  goods 
to  make  the  purchaser's  profit  25  per  cent,  was 
supported  by  a  sufficient  consideration. — Capitol 
Food  Co.  V.  Mode  &  Oayton,  165  S.  W.  637. 

§  89  (Mo_App.)  Where  a  written  contract  for 
the  sale  of  ice  called  for  daily  payments  by  the 
buyer  for  daily  deliveries,  a  parol  modification 
for  payment  at  the  end  of  each  week  for  ice 
delivered  during  the  week,  unsupported  by  any 
consideration,  was  not  binding  on  the  seller. — 
Wilt  V.  Hammond,  165  S.  W.  362. 

I  89  (Mo.App.^  A  contract  of  6ale,  providing 
for  payment  of  freight  by  the  seller,  is  not 
modified,  where,  on  arrival  of  the  goods  with- 
out the  freight  being  prepaid,  the  seller's  agent 
explains  to  the  buyer  that  he  should  pay  the 
freight  to  the  railroad,  and  on  sending  the 
freight  bill  to  the  seller  would  be  credited  there- 
with.— Pittsburgh  Steel  Co.  y.  Cottengin,  166  S. 
W.391. 

rv.  PERFORMANCE    OF    CONTRACT. 
(C)  Delivery  and  Aoceptanee  of  Goods. 

{  158  (Ark.)  Stock  of  a  tenant  In  posses- 
sion of  his  landlord  held  to  have  been  sufiS- 
ciently  delivered  to  constitute  an  executed  con- 
tract of  sale  to  the  landlord. — Poindexter  v. 
Wilkes,  165   S.   W.  959. 

S  179  (Tex.Civ.App.)  Where  the  purchaser  of 
oats  did  not  see  them  when  they  were  delivered, 
and  was  in  bed  sick  when  they  were  sowed  on 
the  next  day,  so  that  he  had  no  opportunity 
to  discover  that  they  were  not  of  the  kind  pur- 
chased, his  failure  to  examine  them  upon  de- 
livery would  not  bar  his  action  for  damages  for 
fraudulent  representations  as  to  the  kind  of 
oats  sold.— Handy  v.  Roberts,  165  S.  W.  37. 

V.  OPERA'nON  AND  EFFECT. 
(A)  Transfer  of  Title  mm  BetTveen  Parties. 

1 20 1  (Ark.)  Delivery  of  goods  sold  to  the  car- 
rier pursuant  to  the  contract  of  safe  is  delivery 
to  the  purchaser  so  as  to  pass  title. — Capitol 
Food  Co.  V.  Mode  &  Clayton,  165  S.  W.  637. 

{201  (Ky.)  Ordinarily  a  delivery  of  goods  by 
the  seller  to  a  carrier  is  a  delivery  to  the  pur- 
chaser so  as  to  make  the  goods  those  of  the  bur- 
chaser. — Commonwealth  v.  McGarvey,  165  S. 
W.  973. 

§201  (Mo.App.)  A  seller  who  ships  the  goods 
sold  under  a  bill  of  lading  to  its  own  order  re- 
tains title  to  the  goods.— Austin  &  Rowley  Cold 
Storage  Co.  v.  Peycke  Bros.  Commission  Co., 
165  S.  W.  1102. 

{2l8>/2  (Mo.App.)  A  telegram,  quoting  prices 
on  pears  "our  tracks,"  does  not  so  clearly  indi- 
cate that  the  title  was  to  pass  to  the  seller  upon 
delivery  to  the  carrier  as  to  override,  as  a  mat- 
ter of  law,  a  contrary  intention,  manifested  by 
taking  the  bill  of  lading  to  the  seller's  order. — 
Austin  &  Rowley  Cold  Storage  Co.  v.  Peycke 
Bros.  Commission  Co.,  165  S.  W.  1102. 
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(C)  Rlskta  ana  lilabllitles  of  Bnrer  M  to 
Tlilrd  Feraons. 

§  227  (K7.)  If  the  person  from  whom  defend- 
ant purchased  the  scales  owned  them  subject 
to  plaintiff's  right  to  weigh  thereon  free,  and 
defendant,  when  he  purchased,  knew  of  plain- 
tiffs right,  he  purchased  subject  thereto,  though 
be  did  not  agree  with  his  seller  to  permit  plain- 
tilf  to  use  the  scales  free.— Elder  t.  Offutt,  165 
S.  W.  424. 

▼Z.  WABBAITTIES. 

1 262  (Mo.App.)  A  representation  that  a  Jack 
was  a  good  performer,  made  to  induce  a  sale 
thereof,  is  a  representation  of  a  fact,  and  is  a 
warranty  when  relied  on  by  the  buyer. — Bums 
V.  Limerick,  166  S.  W.  1166. 

Where  a  seller  of  a  jack  stated  that  he  was 
a  good  performer  and  sure  breeder,  and  knew 
that  the  buyer  bought  the  jack  only  for  breed- 
ing purposes,  the  seller  must  be  deemed  to  have 
made  the  statement  with  the  intention  that  the 
buyer  should  rely  on  it,  and  any  secret  intention 
of  the  seller  was  immaterial  in  determining  the 
<|ueBtion  of  warranty. — Id. 

{ 266  (Tex.Civ.App.)  Where  a  particular  ar- 
ticle is  sold  by  description,  there  is  ordinarily 
an  implied  warranty  that  it  shall  be  of  the 
kind  described.— Handy  t.  Roberts,  165  S.  W. 
37. 

{ 268  (Mo.App.).  There  is  no  implied  warran- 
ty by  a  seller  against  an  obvious  defect,  or  one 
known  to  the  buyer.— Berger  Mfg.  Co.  t.  Crites, 
165  S.  W.  1163. 

As  respects  an  implied  warrant  by  the  man- 
ufacturer of  a  patented  bed  for  a  concrete 
flooring,  selling  it  to  a  contractor,  the  contrac- 
tor is  not  required  to  anticipate  that  concrete, 
containing  only  enough  water  to  moistei;i  it,  can- 
not be  successfully  spread  over  it  and  finished, 
or  that  the  bed  u  too  light  to  properly  carry 
the  load.— Id. 

8  273  (Mo.App.)  The  manufacturer  of  pat- 
ented building  material,  selling  it  to  a  building 
contractor,  by  reason  of  his  superior  knowledge 
impliedly  warrants  it  to  be  reasonably  fit  for 
the  use.— Berger  Mfg.  Co.  v.  Crites,  165  S.  W. 
1163. 

vn.  BEuxmxES  of  selleb. 

(A)    Btoppsse  In  Tranattn. 

§  296  (Tex.Civ.App.)  Where  goods  consigned 
to  the  purchaser  were,  on  arrival,  delivered  in 
accordance  with  the  purchaser's  order,  there 
was  such  a  constructive  delivery  to  the  purchas- 
er as  to  bar  the  seller's  right  of  stoppage  in 
transitu,  which  continues  until  delivery.— St. 
Louis,  B.  &  M.  Ry.  Co.  v.  McDavitt  Bros..  165 

8.  w;5. 

(B)  Aettona  for  Price  or  Talne. 

5340  (Tex.Civ.App.)  Where  the  buyer  of  a 
car  load  of  melons  refused  to  accept  delivery, 
the  seller  could  consider  them  as  the  property 
of  the  buyer,  and  sue  for  the  price,  or  could 
foreclose  bis  vendor's  lien,  and  sue  the  seller  for 
the  difference,  or  could  treat  the  property  as 
bis  own,  and  sue  for  damages. — Leventhal  t. 
HoUamon,  165  S.  W.  8. 

i  350  (Mo.App.)  A  contract  for  the  purchase 
of  a  horse  for  a  specified  price,  which  provides 
that  the  amount  shall  be  represented  by  "joint 
and  severable  notes,"  one-half  due  in  one  year 
and  the  balance  in  two  years,  does  not  support 
an  action  against  a  buyer  before  the  expiration 
of  a  year,  where  the  buyer  has  not  repudiated 
the  contract.— Lawson  v.  Muse,  166  S.  W.  396. 

i  353  (Mo.App.)  A  count  of  a  petition  for  the 
purchase  price  of  a  car  load  of  pears,  the  bill  of 
lading  for  which  was  made  to  the  shipper's  or- 
der, held  not  to  be  based  upon  the  right  of  the 
shipper  to  protect  his  vendor's  lien  in  that 
manner,  regardless  of  the  custom  alleged  in  the 


count.— Austin  &  Rowley  Cold  Storage  Co.  ▼. 
Peycke  Bros.  Commission  Co.,  165  S.  W.  1102. 

1359  (Mo.App.)  In  an  action  for  breach  ot 
contract  for  the  sale  of  coal,  plaintiff's  evidence 
held  sufficient  from  which  to  ascertain  the  dif- 
ference between  the  contract  price  and  what 
complainant  was  compelled  to  pay  for  the  de- 
ficiency, so  as  to  justify  a  recovery  of  substan- 
tial damages.— Eaton  v.  3.  B.  Crowe  Coal  A 
Mining  Co.,  165  S.  W.  1170. 

Vm.  KT!MT!1>EES  OF  BVTEB. 

(O)  Aettona  tor  Breaeb  of  Contract. 

1 404  (Tex.Civ.App.)  The  seller's  failure  to 
deliver  the  particular  variety  of  goods  specified 
and  the  delivery  of  another  variety  involves  a 
breach  of  contract,  and  not  a  breach  of  war- 
ranty.—Handy  V.  Roberts,  165  S.  W.  37. 

{418  (Mo.App.)  The  measure  of  damages  for 
breach  of  contract  to  sell  ice  for  resale  at  re- 
tail by  the  buyer  is  the  loss  of  profits,  under 
proof  of  proper  facts  as  to  the  certainty  of  loss 
of  profits,  where  it  was  not  possible  or  prac- 
ticable to  buy  ice  on  the  market  to  lessen  the  ' 
damages.— Wilt  v.  Hammond,  165  S.  W.  362. 

(D)   Aetlona  and  Connterelalms  for  Breaeh 
of  'Warranty. 

{429  (Mo.App.)  Where  one  sues  for  breach 
of  warranty  in  the  sale  of  a  jack,  the  care  the 
jade  received  after  the  sale  was  available  in  de- 
fense only.— Burns  v.  Limerick.  165  S.  W.  1166. 

IZ.  CONDinONAI.  BALES. 

{ 479  (Ark.)  Evidence  held  to  support  a  find- 
ing that  plaintiff  sold  to  defendant  mules  on  the 
understanding  that  the  title  should  be  retained 
until  the  price  was  paid,  and  that  until  that 
time  the  mules  should  be  used  only  for  fanning 
purposes.— Malone  v.  Collins,  165  S.  W.  641. 

Evidence  held  to  support  a  finding  that  a 
buyer  had  no  intention  to  pay  for  the  chattels, 
so  that  the  seller  retaining  title  until  the  price 
was  paid  could  retake  them. — Id. 

SATISFACTION. 

See  Accord  and  Satisfaction;   Payment 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Taxation,  {  40. 

n.  PTTBIJO   SGHOOrS. 
(F)   Olalma  Agalnat  Dlatrlct,  and  Actions. 

{121  (Mo.App.)  In  an  action  for  sni^plies  fur- 
nished by  plaintiff  to  a  board  of  education,  proof 
of  the  making  of  the  contract,  and  furnishing 
the  supplies  in  accordance  with  the  specifica- 
tions, etc.,  established  a  prima  facie  case;  the 
burdra  being  then  on  defendant  to  show  that 

greliminary  legal  rejjnirements  to  the  cootract 
ad  not  been  c<HnpIied  with. — Skinner  &  Ken- 
nedy Staticwery  Co.  v.  Board  of  Education  of 
City  of  St.  Louis,  165  S.  W.  835. 

Where  specifications  were  identified  and  plain- 
tiff testified  that  the  supplies  sued  for  were  tur- 
nish^  in  accordance  therewith,  failure  to  for- 
mally introduce  the  specifications  in  evidence 
was  not  a  fatal  objection  to  plaintiff's  prima 
fade  case.- Id. 

SCIRE  FACIAS. 

See  Bail,  H  86,  90. 

SEALS. 

See  Corporations,  {  456. 

SECONDARY  EVIDENCE. 

See  Criminal  Law.  {  404;  Evidence.  |  177. 
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SEDUCTION. 

See  Witnesses,  |  210. 

n.  OBnmrAX.  respohsibii.itt. 

1 42  (Mo.)  In  a  prosecution  for  seduction  un- 
der promise  of  marriage,  in  whicli  proeecntrix 
testified  that  she  was  chaste  before  she  knew 
accused,  evidence  was  admis^ble  that  she  had 
been  pregnant  before  that  time.— State  t.  Long, 
165  S.  W.  748. 

In  a  prosecution  for  seduction  under  promise 
of  marnage  alleged  to  have  been  committed  Au- 
gust 22,  1909,  accused  could  show  prosecutrix 
bad  been  sexually  intimate  with  others  in 
1908.— Id. 

$46  (Mo.)  Evidence,  in  a  prosecntion  for  se- 
dnction  under  promise  to  marry,  held  to  cor- 
roborate prosecutrix's  evidence  as  to  the  promise 
to  marry  sufficiently  to  sustain  a  conviction. — 
State  y.  Long,  165  S.  W.  748. 

The  corroborating  evidence  of  accused's  prom- 
ise to  marry  prosecutrix,  required  to  be  given 
by  Rev.  St  1909,  {  6235,  in  a  seduction  trial, 
may  -  be  made  by  circumstances,  testified  to, 
however,  by  witnesses  other  than  prosecutrix. 

SELF-DEFENSE. 

See  Homicide,  |{  109-116,  188,  276,  SOO. 

SENTENCE 

See  Criminal  Law,  f {  978-991 ;   Kape,  |  64. 

SEPARABLE  CONTROVERSIES. 

See  Removal  of  Causes. 

SEPARATE  ESTATE 

See  Husband  and  Wife,  i  193. 

SEPARATION. 

See  Divorce ;   Husband  and  Wife,  U  296,  801. 

SERVICE. 

See  Process. 

SERVITUDE. 

See  Easements ;  Eminent  Domain. 

SET-OFF  AND  COUNTERCLAIM. 

See  Husband  and  Wife,  I  232:  Landlord  and 
Tenant,  t  223 :  Limitation  of  Actions,  {  63 ; 
Pleading,  {  148. 

n.   StrSJEOT-MATTEB. 

{ 28  (Tex.Civ.App.)  In  an  action  on  a  note 
for  money  advanced  to  pay  the  expense  of  drill- 
ing a  well  and  to  foreclose  a  lien  on  a  drilling 
outfit,  securing  the  note^  a  claim  by  defendant 
for  damages  from  plaintiff's  refusal  for  a  time 
to  point  out  where  the  well  was  to  be  drilled, 
and  for  a  certain  amount  for  drilling  the  well, 
was  a  part  of  tlie  same  transaction  as  the  note 
so  as  to  be  properly  asserted  in  a  cross-action 
under  Rev.  St.  1911,  art  1330.— Ross  v.  Jack- 
son, 165  S.  W.  513. 

I  29  (Tex.CSv.App.)  Where  defendant  was  em- 
ployed to  seU  plaintiffs  property,  insure  it, 
collect  rents,  etc.,  and  in  the  performance  of 
such  contract  earned  commissions  for  selling 
the  property,  his  claim  therefor  was  a  proper 
counterclaim,  in  an  action  by  plaintiff  for  mon- 
ey collected  by  defendant  as  rents,  etc.,  being 
incident  to  the  same  transaction  within  Rev. 
Civ.  St  1911,  art  1330.— Shaw  v.  Faires,  166 
S.  W.  501. 

f  35  (Tex.Civ.App.)  A  counterclaim  for  com- 
missions for  procuring  a  sale  of  property  was 
not  an  "unliquidated  demand"  so  as  not  to  be 
a  proper  counterclaim,  under  Rev.  Civ.  St.  1911, 
art.  1329,  though  the  parties  did  not  agree  upon 


the  amount  of  commissions  to  be  paid. — Shaw 
V.  Faires,  166  S.  W.  601, 

SETTING  ASIDE. 

See  Judgment,  |  894 ;   Judicial  Sales,  |  41. 

SETTLEMENT. 

See  Accord  and  Satisfaction;    Payment 

SHERIFFS  AND  CONSTABLES. 

See  Weapons,  |  11. 

SHIFTING  BURDEN  OF  PROOF. 

See  Evidence,  {  94. 

SHIPPING. 

Vn.   CAHHIAGE    OF    CK>OD8. 

I  1 1 8  (Ark.)  Where  a  steamship  company 
transported  goods  to  their  destination  and  de- 
livered them  to  a  warehouseman  there,  in  whose 
possession  they  were  at  the  time  of  the  trial, 
the  owner  is  not  entitled  to  recover  the  value 
of  the  goods,  even  though  there  may  have  been 
delay  or  misrouting  in  the  shipment,  since  nei- 
ther amounted  to  a  conversion.— Lee  Line 
Steamers  v.  Tucker,  166  S.  W.  961. 

SIGNATURES. 

See  Depositions,  §  69 ;    Municipal  Corporations. 
S  292 ;    Wills,  f  111. 

$4  (Mo.App.)  One  who  directs  another  to 
sign  his  name  to  a  contract  is  liable  thereon  as 
though  he  signed  it  himself.— Radley  t.  Meek, 
166  S.  W.  1192. 

SPECIAL  LAWS. 

See  Statutes,  f|  76-102. 

SPECIFIC  PERFORMANCE. 

See  Judgment,  |  689 ;   Wills,  |  61. 

I.  NATURE  AND  OBOtmSS  OF  REM- 
EDY m  OENERAX.. 

{  12  (Tex.Civ.Ap>p.)  Where  a  railroad  com- 
pany constructed  its  line  under  a  written  con- 
tract for  the  purchase  of  a  right  of  way,  specific 
performance  will  not  be  denied  because  it  had 
not  made  reparation  for  independent  trespasses 
upon  other  land  of  the  owner  of  the  right  of 
way.— Timpson  &  H.  Ry.  Co.  v.  Smith,  166  S. 
W.  86. 

§  12  (Tex.Civ.App.)  A  contract  to  convey  real 
estate  may  be  specifically  enforced  at  the  suit 
of  the  purchaser^  though,  subsequent  to  the 
contract,  he  obtained  an  outstanding  title.— 
Groves  v.  Whittenberg,  166  S.  W.  889. 

n.  OOHTRAOTB  ENFORCEABI.E. 

§25  (Tex.Civ.App.)  Plaintiff  cannot  sue  for 
specific  performance,  where  he  laiew,  when  the 
contract  was  executed  by  the  secretary  of  de- 
fendant company,  that  it  did  not  own  the  prop- 
erty, and  that  a  firm  was  the  real  owner's  agent. 
— Vacarezza  v.  Realty  Inv.  Co.,  165  S.  W.  516. 

{31  (Tex.Civ.App.)  Where  defendants  offered 
to  purchase  land,  paying  installments  for  five 
years,  and  then  a  lump  sum,  and  plaintiff  re- 
plied, offering  to  lease  the  land  for  five  years 
at  a  yearly  rental,  and  sell  it  at  the  expiration 
of  that  term  for  a  given  sum,  though  the 
amounts  named  were  the  same,  there  was  no 
binding  contract  between  the  parties  which 
would  support  specific  performance. — Marshall 
V.  Reason,  165  S.  W.  75. 

Where  a  landowner  offered  to  sell  his  land 
at  slightly  different  terms  from  those  offered 
by  the  purchaser,  the  purchaser's  mere  mental 
intention  to  accept,  without  notice  thereof  to 
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the  vendor,  cannot  create  a  binding  contract  en- 
titling him  to  a  specific  performance. — Id. 

{86  (Mo.)  When  joint  and  mutual  wills  are 
executed  pursuant  to  a  definite  contract,  upon 
sufficient  consideration,  and  one  testator  dies, 
and  the  other  takes  under  his  will,  eciuity  will, 
to  prevent  fraud,  specifically  enforce  the  con- 
tract.-Wanger  v.  Marr,  165  S.  W.  1027,  1032. 

ni.   GOOD  FAITH  AND  DrLIOENCE. 

$87  (Tex.Civ.App.)  Where  the  deed  to  land 
which  they  had  contracted  to  purchase  was_  re- 
jected on  account  of  alleged  defects  in  the  title, 
the  purchasers  cannot  thereafter  claim  specific 
performance  of  the  contract.— Marshall  v.  Bea- 
8on,  165  S.  W.  75. 

$97  (Tex.Civ.App.)  To  enforce  a  contract  to 
convey  real  estate,  the  purchaser  must  tender 
performance  by  paying  the  contract  price,  less 
what  it  cost  to  acquire  the  outstanding  title. — 
Groves  v.  Whittenberg,  165  S.  W.  889. 

IV.  PBOCEEDIKGS   AITD   RELIEF. 

{121  (Mo.)  The  quantum  of  proof  necessary 
to  show  that  contemporaneous  wills  made  by 
husband  and  wife  were  made  pursuant  to  a  parol 
contract  and  to  specifically  enforce  the  perform- 
ance of  same  is  governed  by  the  usual  rule  ap- 
plied in  other  cases  when  it  is  sought  to  specif- 
ically enforce  an  oral  contract,  the  subject-mat- 
ter of  which  is  covered  by  a  writing  and  incon- 
sistent therewith. — Wanger  v.  Marr,  165  S.  W. 
1027,  1032. 

{  123  (Tex.CiT.App.)  The  defenses  of  aban- 
donment and  repudiation  of  a  contract  by  the 
party  suing  for  its  specific  performance  are  for 
the  jury.-— Groves  v.  Whittenberg,  165  S.  W. 
889. 

Whether  a  purchaser  in  a  contract  to  pur- 
chase real  estate  abandoned  his  right  under  the 
contract  and  could  not  maintain  a  suit  for 
specific  performance  held  for  the  jury. — Id. 

STARE  DECISIS. 

See  Courts,  $  89. 

STATEMENT. 

See  Appeal  and  Error,  H  569,  571;  Mechanics' 
Liens,  {{  154,  157. 

STATES. 

See  Carriers,  {  20 ;  Constitutional  Law,  {{  52, 
62:  Criminal  Law,  {  162;  Public  Lands,  $ 
176. 

II.   GOVEBNMENT  AlTD  OFFICERS. 

8  37  (Tenn.)  The  journal  of  the  House  of 
Rejiresentatives  on  April  3,  1913,  when  House 
Bill  No.  759,  purporting  to  be  Pub.  Acts  1913, 
c.  37,  was  reconsidered  by  the  House,  which 
shows  that  52  representatives  voted  "aye"  in 
favor  of  passing  the  bill  over  the  Governor's 
objection,  and  4  voted  "no,"  and  2  voted  "pres- 
ent, but  not  voting,"  while  the  ^eaker  an- 
swered "not  voting,"  for  each  of  3o  other  rep- 
resentatives, held  to  show  that  a  quorum  of 
66  members  was  not  present  when  the  bill  was 
passed.— Webb  v.  Carter,  165  S.  W.  426. 

{  55  (Mo.)  Under  Rev.  St  1909,  §§  8069,  8096, 
requiring  the  Secretary  of  State  to  furnish  one 
copy  of  the  Revised  Statutes  and  Session  Laws 
"to  the  head  of  each  state  department,  bureau, 
or  institution,  judges  of  the  Supreme  Court," 
and  other  superior  courts,  etc.,  construed  with 
Laws  1913,  pp.  557-651,  held,  that  each  mem- 
ber of  the  public  service  commission  is  entitled 
to  one  copy  of  the  Revised  Statutes  and  Session 
Laws. — State  ex  rel.  Public  Service  Commis- 
sion V.  Roach,  165  S.  W.  703. 

Under  Laws  1013,  pp.  563,  565,  {{  11,  15, 
requiring  all  stationery  for  the  use  of  the  pub- 
lic service  commission  to  be  paid  for  as  its  oth- 
er expenses,  and  requiring  that  all  its  exi)cnses 
be  paid  from  funds  provided  by  the  act,  and 


page  18,  S  41,  appropriating  a  certain  aam  for 
contingent  expenses,  including  office  supplies, 
etc.,  held  that  the  secretary  of  state  oould  not 
be  compelled  to  furnish  atationery  for  the  use 
of  the  public  service  commisnion,  notwithstand- 
ing the  provision  aubstituted  the  words  "public 
service  commission"  for  the  words  "railroad  aod 
warehouse  commissioners,"  in  existing  laws. 
-Id. 

{ 67  (Mo.)  Each  and  all  of  the  members  of 
the  public  service  commission  may  hold  separate 
sessions  in  several  parts  of  the  state  at  the 
same  time.— State  ex  rel.  Public  Service  Com- 
mission v.  Roach.  165  S.  W.  703. 

STATUTES. 

See  Frauds,  Statute  of ;   Limitation  of  Actions. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

Copies  of  statutes  for  use  of  public  service  com- 
mission, see  States,  {  55. 

'l.   ENACTMENT,  BEQITISITES,  AHD 
VALIDITY  IK  GENERAL. 

{  19  (Tenn.)  In  view  of  Const,  art.  2.  {  21. 
requiring  each  legislative  house  to  record  in 
a  journal  the  "ayes"  and  "noes"  upon  the  final 
passage  of  every  general  bill,  the  act  of  the 
Speaker  of  the  House  in  answering,  "not  vot- 
ing," when  the  names  of  certain  representatives 
were  called,  would  have  no  greater  effect  than 
the  same  announcement  by  any  other  member 
of  the  House ;  that  not  being  a  part  of  his 
duties  as  Speaker.— Webb  v.  Carter,  165  S.  W. 
426. 

{  35  (Tenn.)  Const,  art.  3,  {  18,  requiring  the 
votes  of  both  Houses  upon  reconsideration  of 
a  bill  after  its  disapproval  by  the  Governor  to 
be  determined  by  "ayes"  and  "noes"  and  the 
names  of  all  members  voting  for  or  against  the 
bill  entered  upon  the  journals  of  their  respective 
houses,  is  mandatory,  so  that  the  "aye"  and 
"no"  vote  must  be  entered  upon  the  legislative 
journals.- Webb  v.  Carter,  165  S.  W.  426. 

Const,  art.  3,  {  18,  requiring  the  Governor  up- 
on objecting  to  a  bul  to  return  it  to  the  bonse 
in  which  it  originated,  which  house  "shall"  en- 
ter the  objections  on  its  journal  and  reconsider 
it,  and  providing  that  if  after  such  reconsider- 
ation the  bill  is  passed  notwithstanding  the  ob- 
jections it  "shall"  be  sent  to  the  other  house, 
by  which  it  shall  be  likewise  reconsidered,  held 
mandatory  as  to  the  order  in  which  a  bill  must 
be  reconsidered  by  the  legislative  houses. — Id. 

{  35'/2  (Mo.)  Under  Const  art  4,  {  57,  known 
as  the  "Initiative  and  Referendum,"  all  acta 
subject  to  referendum  are  suspended  by  the  fil- 
ing of  a  timely  and  sufficient  petition  for  ref- 
erendum.—State  ex  reL  Kemper  v.  Carter,  165 
S.  W.  773. 

That  the  Secretary  of  State  did  not  imme- 
diately, upon  the  filing  of  a  referendum  petition, 
actually  count  the  names  as  required  by  Rev. 
St.  1909,  S  6748,  and  that  the  Attorney  Gen- 
eral did  not  within  10  days  submit  a  title  for 
the  measure  as  required  by  Rev.  St  1909,  { 
0751,  held  not  to  defeat  the  referendum  so  as  to 
prevent  a  suspen.sion  of- the  act. — Id. 

When  a  referendum  petition,  verified  as  re- 
quired by  Rev.  St  {  6749.  purporting  to  con- 
tain the  requisite  number  of  names,  is  presented 
to  the  Secretary  of  State,  he  must  file  the  same, 
and  leave  to  the  courts  to  determine,  in  man- 
damus proceedings,  the  determination  of  guea- 
tions  of  latent  ftand,  forgery,  and  hermetic  Il- 
legality.— Id. 

{47  (Tei.Cr.App.)  The  pool  hall  statute 
(Acts  33d  Leg.  c.  74)  held  not  void  as  being 
vague,  ambiguous,  and  indefinite.— Ex  parte 
Francis,  165  S.  W.  147. 

S  47  (Tcx.Civ.App.)  In  view  of  Const  art  1, 
i  10,  and  Pen.  Code  1911.  art  6,  Rev.  St  1911, 
arts.  0581  to  6oS3,  requiring  persons  engaged  in 
constructing  or  repairing  railroad  cars  to  main- 
tain shelters  at  points  where  as  many  as  five 
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men  are  employed  for  repair  work,  but  except- 
ing points  wliere  it  is  necessary  to  make  lUbt 
repairs  only,  is  so  indefinite  as  to  be  invalid. — 
State  V.  International  &  O.  N.  By.  Co.,  165  S. 
W.  892. 

n.   GENEBAI.  Aim  SPXCIAI.  OR  LO- 
CAI.    UIWS. 

S  73  (Tex.Cr.App.)  A  local  option  law,  tbough 
adopted  in  some  parts  of  the  state,  and  rejected 
in  others,  is  not  for  that  reason  unconstitutional 
as  lacking  in  uniformity,  provided  it  is  submit- 
ted in  the  same  way  to  all  divisions  of  the 
state.— Ex  parte  Francis,  165  S.  W.  147. 

i  75  (Mo.)  Laws  1911,  p.  301,  relative  to  in- 
demnity contracts,  held  violative  of  Const,  art. 
4,  S  53,  paragraph  33  of  which  prohibits  the  in- 
direct enactment  of  special  laws  hy  the  par- 
tial repeal  of  general  laws.— State  ex  rel.  Inter- 
Insnrance  Auxiliary  Co.  v.  Revelle,  165  S.  W. 
1084. 

{  77  (Tex.Cr.App.)  A  local  option  law  held  not 
nnconstitutional  as  a  local  or  special  law. — Ex 
parte  Francis,  165  S.  W.  147. 

i  7»  (Mo.)  Rev.  St.  1909,  S  3459,  as  amend- 
ed by  Laws  1913,  p.  192,  providing  for  the  pay- 
ment of  witness  fees  to  police  officers  for  the 
benefit  of  police  relief  associations,  held  viola- 
tive of  Const,  art.  4,  (  53,  cL  26,  as  a  special 
law  granting  to  a  corporation  a  special  or  ex- 
clusive right  or  privilege.— State  ex  rel.  Wander 
V.  Kimmel,  165  S.  W.  1067. 

gSO  (Mo.)  While  the  Legislature  may  regu- 
late the  insurance  business,  it  may  not  discrimi- 
nate between  individuals  or  eorprfrations  consti- 
tuting a  class  engaged  in  the  insurance  business. 
— State  ex  rel.  Inter-Insurance  Auxiliary  Co.  v. 
Revelle,  165  S.  W.  1084. 

{95  (Mo.)  St.  Louis  Charter,  art.  6,  {  14, 
providing  that  assessments  for  public  improve- 
ments shall  be  based,  not  only  upon  frontage,  but 
upon  all  the  property  midway  lictween  the  street 
to  be  improved  and  the  next  parallel  street,  is 
not  unconstitutional  as  special  legislation,  con- 
trary to  Const,  art.  4.  i  53.— Loth  v.  City  of  St. 
Lou's,  165  S.  W.  102.3. 

I  102  (Mo.)  All  policemen  of  St.  Louis  not 
being  members  of  the  St.  Louis  Police  Relief 
Association,  nor  authorized  to  become  such, 
Rev.  St.  1909,  }  3459,  as  amended  by  Laws 
1913,  c.  192,  authorizing  members  of  such  asso- 
ciation to  receive  witness  fees  for  the  benefit 
thereof,  held  not  based  on  a  proper  classifica- 
tion, and  an  unauthorized  special  law.— State 
ex  rel.  Wander  v.  Kimmel,  165  S.  W-  1007. 

m.   S1TBJECTS  AND  TITLES  OF  ACTS, 

S  1 07  (Tenn.)  Acts  1913,  2d  Extra  Sess.  c.  1, 
regulating  the  shipment  of  intoxicating  liquor 
into  the  state,  held  not  to  embrace  more  than 
one  subject  though  it  provides  that  a  certified 
copy  of  the  statement  required  to  be  made  by 
interstate  carriers  shall  be  admissible  in  evi- 
dence.—Palmer  V.  Southern  Exp.  Co.,  165  S.  W. 
236. 

{  109  (Mo.)  Const,  art  4,  §  28,  relative  to  ti- 
tles and  subjects  of  bills,  is  to  lie  liberally  con- 
strued and  will  not  annul  an  act,  all  of  whose 
provisions  fairly  relate  to  a  single  subject, 
which  is  pointed  out  by  a  title  which  is  not  mis- 
leading.— State  ex  rel.  Inter-Insurance  Auxiliary 
Co.  V.  ReveUe,  165  S.  W.  10.S4. 

{  109  (Tenn.)  The  purpose  of  Const,  art.  2,  § 
17,  providing  that  no  bill  shall  embrace  more 
than  one  subject,  which  sliall  be  expressed  in 
the  title,  is  to  prevent  omnibus  Ipgislation ;  but 
particulars  leading  to  the  furtherance  of  the 
general  purpose  in  the  title  may  be  embodied  in 
the  body  of  the  act. — Palmer  v.  Southern  Exp. 
Co..  165  S.  W.  230. 

Though  the  title  of  an  act  is  double,  in  vio- 
lation of  Const,  art.  2,  g  17,  the  act  will  be  up- 


held where  only  one  of  the  subjects  is  em- 
braced in  its  lx>dy. — Id. 

i  1 14  (Tenn.)  Acts  1913,  2d  Extra  Sess.  c.  1, 
held  only  a  regulation,  and  not  a  prohibition,  of 
transportation  of  intoxicating  liquors,  and  not 
broader  than  the  title  thereof.— Palmer  v.  South- 
ern Exp.  C^o.,  165  S.  W.  236. 

f  116  (Mo.)  Laws  1911,  p.  301,  entitled  "An 
act  defining  certain  classes  of  indemnity  con- 
tracts, prescribing  regulations  therefor,  and  fix- 
ing a  license  fee,"  held  violative  of  Const,  art. 

4,  J  28,  as  not  expressing  its  subject  in  the  title. 
— State  ex  rel.  Inter-Insurance  Auxiliary  Co.  v. 
Revelle,  165  S.  W.  1084. 

;  123  (Mo.)  Iaws  1865-66,  p.  200,  entitled 
"An  act  providing  for  the  vacation  of  streets, 
alleys,  public  squares  and  grounds,  of  towns 
and  cities,"  etc.,  sufficiently  included  within  its 
title  provisions  authorizing  the  vacation  of  any 
street,  etc.,  by  a  petition  to  the  county  court  by 
property  owners  upon  the  giving  of  notice  and 
filing  of  consent. — ^Bingham  v.  Kollman,  165  S. 
W.  1097, 

V.   REPEAL,    SVSFENSION,    EXPIRA- 
TION. AND  BEVTVAL. 

f  161  (Ark.)  A  later  statute  extending  an  ex- 
isting right  impliedly  repeals  the  law  under 
which  the  right  was  given,  and,  when  the  later 
statute  is  exclusive,  it  repeals  by  implication 
all  prior  statutes  on  the  subject,  whether  gen- 
eral or  special.— Polk  v.  Booker,  165  S.  W.  262. 

{  162  (Ark.)  A  general  act  does  not  usually 
repeal  a  prior  special  act,  the  question  being  al- 
ways one  of  intention ;  but  the  purpose  to  ab- 
rogate a  special  act  by  a  later  general  enact- 
ment is  sufficiently  manifested  when  the  pro- 
visions of  both  cannot  stand  together. — Polk  v. 
Booker,  165  S.  W.  262. 

I  167  (Tex.Civ.App.)  Section  7  of  the  act 
adopting  the  Revised  Statutes  of  1895  (Rev.  St. 
1805,  p.  1103),  construed,  with 'section  4  there- 
of, held  to  continue  in  force  the  act  of  April, 
1871  (Acts  12th  Leg.  c.  56),  providing  that  all 
surveys  properly  made  under  a  valid  land  certif- 
icate, which  are  not  in  conflict  with  any  valid 
land  claim,  shall  be  deemed  valid,  though  such 
act  was  not  contained  in  the  Revised  Statutes 
of  1895.— Fielder  v.  Houston  Oil  (Do.  of  Texas, 
165  S.  W.  48. 

i  168  (Ark.)  Acts  1913,  p.  1465,  purporting 
to  re-enact  and  amend  Acts  1907,  p.  340,  but 
not  containing  a  provision  for  want  of  which 
the  former  act  bad  been  declared  void,  held  it- 
self void,  and  not  a  repeal  of  the  valid  act  of 
ld09,  p.  1151,  re-enacting  and  amending  Acts 
1907,  p.  568.— Polk  v.  Booker,  166  S.  W.  262. 

VI.   CONSTRUCTION  AND   OPERA.. 
TION. 

(A)   General  Rales  •£  CanstrueHoa. 

{  183  (Mo.)  The  reason  of  the  law  should  con- 
trol over  its  letter.— City  of  St.  Louis  v.  Chris- 
tian Bros.  College,  165  8.  W.  1057. 

t  188  (Mo.)  In  determining  the  legislative  in- 
tent, the  meaning  of  the  words  used  may  be  ei- 
ther expanded  or  limited,  when  necessary  to  har- 
monize the  law  with  reason. — City  of  St.  Louis 
V.  Christian  Bros.  College,  165  S.  W.  1057. 

{219  (Tex.Civ.App.)  An  interpretation  placed 
upon  a  statute  by  administrative  officers,  and 
consistently  followed  for  a  number  of  years,  is 
entitled  to  much  weight  in  construing  the  stat- 
ute.—Fielder  V.  Houston  Oil  Co.  of  Texas,  165 

5.  W.  48. 

{  220  (Tex.Civ.App.)  The  interpretation  placed 

by  one  Legislature  upon  a  statute  enacted  by 

another  cannot   be  given   controlling   effect  by 

the  court  in  construing  the  statute.- Fielder  v. 

'  Houston  Oil  Co.  of  Texas,  165  S.  W.  48. 
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1225  (Tex.Gr.App.)  Statutes  relating  to  the 
same  thing  should  all  be  considered  in  constru- 
ing any  one  of  them,  and  all  acts  in  pari  materia 
are  to  be  taken  together  as  if  they  were  one 
law.— Ex  parte  Francis,  165  S.  W.  147. 

1 226  (Mo.)  In  the  construction  of  statutes, 
adopted  from  another  state,  the  construction 
given  to  such  provision  by  the  state  of  its  origin 


is   very   persuasive.— Stat*  ex  rel. 
Carter,  1&  S.  W.  773. 


Kemper  t. 


Vn.  FUBASING   AITD   EVIDEXCE. 

J  285  (Tenn.)  In  determining  whether  a  quor- 
um was  present  when  a  bill  was  considered  by 
the  House  of  Representatives,  the  court  may 
look  to  the  journal  of  the  House.— Webb  v. 
Carter,  166  S.  W.  426. 


UIOTED   STATES. 

CONSTITUTION. 

Amend.   6 340 

Amend.  14 147,  1023 

CRIMINAL  CODE. 
See  Penal  Code. 

PENAL   CODE. 

H  288,  289  (Act  1909, 
March  4,  ch.  321,  85 
Stat  1136) 236 

STATUTES   AT  LARGE. 

1875,  March  8,  ch.  171,  18 
Stat.  509 266 

1887,  Feb.  4,  ch.  104,  24 
Stat.  379 236 

1887,  Feb.  4,  ch.  104,  §  20, 
24  SUt.  386.  Amended 
by  Act  1906,  June  29, 
ch.  3591,17  (11),  (12), 
34  Stat.  SB3...........     18 

1890,  Aug.  8,  eh.  728,  26 
Stat.  313 236 

1906,  June  29,  ch.  3591,  i 
7  (11),  (12),  34  Stot 
593 18 

1908,  April  22,  oh.  149.  35 
Stat.  65.  .488,  529,  885,  1116 

1909,  March  4,  ch.  321,  H 
2i§8,  239,  35  Stat.  1136. .  236 

1913,  March  1,  ch.  90,  37 
Stat  699 236 

COMPILED  STATUTES 
1901. 

Page  3154 286 

Page  3169 18 

Page  3177 236 

COMPILED     STATUTES 
SUPP.  1911. 

Page    1307 18 

Page  1322.  .488,  529,  885,  1116 
Pages  1661,  1662 236 

ABB^AMSAB. 

<30NSTITUTION. 

Art  7,  {  29 954 

Schedule,  i  20 954 

KIRBrS  DIGEST. 

ii   449-466 801 

853 292 

3095 625 

4434 295 

5407 267 

fl   5668—5663 289 

f  5683 639 

{  5683.    Amended  by  Laws 

1913,  p.  527 639 

f  6621 268 

H    7348-7361 631 

i  8020.... 956 

LAWS. 

1905,  p.  1 645 

1907,  p.  340 262 


STATUTES  CONSTRUED. 

1907,  p.  568.    Amended  by 

Laws  190'J,  p.  1151 262 

1909,  p.  1151 262 

1913,  p.  527 639 

1913,  pp.  1179, 1465 262 


KENTUCKT. 

CJONSTITUTION. 


201. 
242. 


681 


CIVIL  CODE  OP  PRACTICE. 

97,  subsec.  4 416 

113,  subsec  4 656 

134 656 

342 899 

489,  subsecs.  1-3 420 

586 663 

597 696 

U   692-694 693 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

128 973 

129 981 

241 691 

335 676 

348 410 

STATUTES  1909. 

73a 649 

317 695 

679.    Amended  by  Laws 

1906,  ch.  141 400 

»  950 649 

1174 696 

1208 971 

1707 413 

1972 423 

i  2132,  2134,  2346 655 

2468 422 

8720b 663 

3868 665 

'  8896,  3897 977 

4281a,  4281b 979 

4806,4306,4311 688 

LAWS. 

1906,  ch.  141 400 

1912,  ch.  136 406 


MISSOURI. 

CONSTITUTION. 

Art  2,  {  22 1014 

Art  2,  J  23 840 

Art  4,  i  28 1084 

Art  4.  I  46 1067 

Art  4,  I  53 1028 

Art  4,  153,  subsec.  26.  ..1067 
Art  4,  I  53,  subsec.  33.  ..1084 

Art.  4,  I  57 773 

Art.  6,  8  1 746,  783 

Art  6,  I  6 729 

Art  6,  I  22 783 

Art  6,  I  Hd 746 

Art  9,  «  23,  25 1047 

Art.  10,  I   3 319,  1023 

Art  14,  i  7 746 


AMENDMENT  1884(COUBTS 
OF  APPEALS). 

t  6 796 

I  8 729 

REVISED   STATUTES  1855. 

Ch.  12,  art  1,  |  23 376 

Ch.  32,  U  17,  18 763 

GENERAL  STATUTES  1863. 
(Jh.  109,  H  2,  14 376 

REVISED   STATUTES  1889. 
i  2042 1050 

REVISED  STATUTES  1899. 

I  650 1050 

!  9150 1047 

REVISED  STATUTES  1909. 

I   309 1062 

629 718 

1799 713 

;  1800,  1804 783 

1805 713 

1832 850 

i   1879,  1881,  1887 311 

1888,  subsec.  3 811 

1890 307 

1894 311 

2013 314 

82023.  2025 369 
2028,  2029 997 

f  2038 3,-W.  707,  79« 

2047 319 

2048 310 

2077 327 

2223 1181 

2335 1133 

2360  ct  seq 707 

i   2360-2369 707 

J  2381 783 

-  2535 376 

2693 1181 

2622 713 

2783 1145,1181 

2785 136 

2976 801 

3140 848 

3459.  Amended  by  Laws 

1918,  p.  192 1067 

3881,  3882,  3884 987 

4150,  4162 713 

4356,  4357,  4894 987 

6235 748 

5438 327 

5573 734 

5587 723 

5588.    Amended  by  Laws 

1913,  p.  275 723 

6818 1097 

6359 1146 

6606 816 

86748,  6749,  6751,  7239  773 
7567,  7654 1133 

7828 1188 

8069,  8096 703 

8215 389 

8295 783 

8726 710 

9348 327 

9826 1067 
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f  10204  et  ieg 748 

if  10440,  10453,  10464...  807 
II  11334,  11836 1047 

111337..., 319,  1047 
11354.... 1047 
11356 319 
{  11384,  11386,  11387. . .1047 

f  11487 819 

I  11619 1047 

CITY  CHARTBBS. 

Kansas  City,  art.  7,  1 18. .  707 

Kansas  City  1889,  If  58, 
75 1097 

St.  Louis,  art.  3,  |  26,  sub- 
sec.   8 1067 

St  Louis,  art.  6,  J  14. . .  .1023 

LAWS. 

1860-51,  p.  90,  art.  8,  J  6  768 

1852-63,  p.  244 763 

1866-66,  p.  200 1097 

1869,  p.  198,  f  21 840 

1876,  p.  61 876 

1876,  p.  204,  art.  3,   j  1,  _^ 
subaec.   7 1097 

1905,  p.  62 741 

1911,   pp.   282,   283 857 

1911    p.   301 1084 

1913,  p.  18.  $41 703 

1913,   p.   192 1067 

1913,  p.  275 ■ 723 

1913,  pp.  557-651 703 

1913,  pp.  563,  565,  §|  11, 

15    708 

1913,  p,  665 746 

TENX£SSEE. 

CONSTITUTION. 

Art.  2,  $  17 236 

Art.  2,  S  21.... 426 

Art.  3,  818 426 

SHANNON'S      CODE. 
I  5144 232 

LAWS. 

1897,  ch.  10,  II  15,  17 224 

1899,  ch.  94,  I  120,  sub- 
sec.  6 248 

1906,  ch,  31 232 

1911,  ch.  29 963 

1913,  ch.  37 426 

1913  (2d  Ex.  Sess.)  ch.  1  236 
1913  (2d  Ex.  Sess.)  ch.  1, 

113,5,  8 236 

1913  (2d  Ex.  Sess.)  ch.  1, 
I  9,  subseca.  2,  5 236 

TEXAS. 

CONSTITUTION  1869. 
Artl0,|3 48 

CONSTITUTION  1876. 

Art.  1,  I  10 892 

Art.  1,  ||  19.  28 147 

Art.  6,  i  17 139 

Art.  6,  I  19 477 

Art.  6,  §29 139 

Art  8,  I  11 68 


INBEX-DIOEST 

Art:  10,  I  2 491 

Art.  14,  I  2 48 

Art.  16,  I  37 68 

CODE  OF  CRIMINAL  PBO- 

CEDURB  1895. 

Art.  309,  subd.  3.    Amend- 
ed by  Laws  1899,  ch.  74  607 

CODE  or  CRIMINAL  PRO- 
CEDURE 19U. 

Art.  296 218 

Art.  461.  subd.  4 986 

Arts.  4M,  456,  460,  476. .  986 

Art.   488 607 

Art.  489 607,  613,  615 

Art:.  490 60?;  618 

Arts.  491,  497 «1S 

Art   500 607 

Arts.    559-562 936 

Arts.  598,  599 184 

Arts.  628,  631 939 

Art.    715 8OT 

Arts.  719,  721 218 

Art:.   761 605 

Art   791 200 

Art.  848 939 

PENAL  CODE  1911. 

Art   6 ^ 

Art   10 ; 218 

Art   47 679 

Art   58 218 

Art   476 982 

Art.   589 184 

Art   634 606 

Art.  1102 683 

Art  1618  et  seq 677 

WHITE'S     ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDURE. 

Art  698 581 

REVISED  STATUTES  1879. 

Page718,S3 58 

REVISED  STATUTES  1895. 

Page    1103 48 

Pages  1103,  1104,  K  4,  7. .  48 

Art   1204 615 

Arts.  1881,  6335 655 

REVISED  STATUTES  1911. 

Arts.  273,  274 '. 632 

Arte.  726,  728 116 

Art  1320 501 

Art  1330 601,  513 

Art   1593 46 

Art    1612.      Amended    by 

Laws  1913,  ch.  136 630 

Art   1726 196 

Art   1824 622 

Art   IRSO 490 

Art   1852 613 

Art    1970.     Amended   by 

Laws  1913,  ch.  69.  |  3. .  648 
Art.    1971.      Amended    by 
Laws  1913,  ch.  69,  |  3 

40,   546,   551,   553 
Arts.  1973,  1974.     Amend- 
ed by  Laws  1013,  ch.  59, 
t  8.. 646 


StlvvlailoBS 

Art     1984a      added      by 
Laws  1913,  ch.  69,  I  1. .  B27 

Art.  2021 93 

Arts.  2046,  2048 666 

Art.    2061.      Amended    by 
Laws  1013,  ch.  59,  |  3. .  546 

Arte.  2079,  20«0 16 

Art   2084 806 

Art   2115 119T 

Art.   2241 477 

Art   2283 107 

Art   2299 477 

Art  2322 107 

Art  2326 48 

Art  8966.  subd.  4 B19 

Art.   4338 16 

Art   4800 44 

Arts.    4874,    4948,    4961, 

4962 20 

Art   4977 89 

Arts.  5502,  5504 632 

Arts.  6621,  6622,  6629. ...     68 

Art  5687,  subd.  2 601 

Arts.  6691,  6696,  6706 912 

Art   6115 90 

Art   6458 62 

Arts.  6485,  6495 86 

Art   6504 491 

Arts.    6.^81-fi583 892 

Arts.  6640,  6641 127 

Art  6649 93 

Arts.  6657,  6658 491 

Art.  7092 68 

Art.  7125 032 

Art  7.355 147 

Art  7505 63 

Art  7563 467 

Art.  7691 67 

Art  7692 467 

SAYLES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art   627 ;....  469 

Art   2312 67 

OAMMEL'S  LAWS. 

Volume  6. 

Page  °  669.      Repealed    by 
Laws  1866,  ch.  44 48 

LAWS. 

1866,  ch.  44 48 

1871,  ch.  56 48 

1899,  ch.  74 607 

1907,  ch.  170,  j  8 63 

1909  (2d  Ex.  Sees.)  ch.  10  491 
1909  (2d  Ex.  Sess.)  ch. 

10,  12 491 

1911,  ch.  119,  I  14 192 

1911  aet  Called  Sess.)  ch. 

19 616 

1913,  ch.  7 200 

1913,  ch.  7.  H  2,  4 208 

1913^  ch.  69 40,  613,  900 

1913,  ch.  69,  II 527 

1918,  ch.  69,  f  8.  .546,  551,  553 

1918,  ch.  74 147 

1913,  ch.  116 189 

1913.  ch.  132 200 

1913,  ch.  136 530 

1913  (1st  Called  Sess.)  ch. 

5,  i  10 200 

1913  (Ist  Called  Sess.)  ch. 

28 613 


STIPULATIONS. 

I  14  (Mo.)  Where  plaintiff  agreed  that  the 
words  used  by  the  trial  judge  in  overruling  de- 
fendant's motion  for  a  new  trial  might  be  sup- 
plied in  writing  by  the  trial  court  and  made  a 
part  of  the  bill  of  exceptions,  it  was  a  suffi- 
cient  compliance  with   the  agreement   for  the 


trial  judge  to  orally  dictate  to  the  court  ste- 
nographer.—State  ex  rel.  Iba  ▼.  Ellison,  165  S. 
W.  369. 

I  19  (Tex.Civ.App.)  Under  rule  46  for  Court 
of  Civil  Appeals  (142  S.  W.  xv),  rdating  to  stip- 
ulations, an  appellant  who  failed  to  file  his 
briefs  within  the  time  required  cannot,  where 
there  was  disagreement  as  to  its  terms,  take  ad- 
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Tastage  of  an  oral  sttpniation  waiving. thei  rolea 
for.  the  filing  of  briefs.— State  Fair  of.  Texas. t. 
Cowart,  165  S.  W.  1107. 

STOCK. 

Se«  .Corporations,  |  167. 

STOCKHOLDERS. 

Sm  Corporations,  |§  215-256. 

"     STOPPAGE  IN  TRANSITU. 

Se«  Sales,  |  296. 

STREET  RAILROADS. 

Sec  Carriers.;    Damages,  §   208;    ETidenee,    I 
586;    Railroads;    Trial,  f  296. 

n.!  ^BEGtnjiTioiT  Ain)   operation. 

§-93  (Mo.App.)  A  motorman  is  required  in  the 
exercise  of  ordinary  care,  to  be  on  the  lookout 
for  persons  crossing  the  track  in  a  public  street. 
— Quinley  v.  Springfield  Traction  Co.,  165  S.  W. 
348. 

A '  motorman  in  charge  of  a  car,  upon  ap- 
proaching one  in  a  dangerous  position  on  the 
track,  most  use  all  the  efforts  required  by  rea- 
sonable prudence  to  check  the  car  and  give  such 
warning  as  is  calculated  to  cause  the  pedestrian 
to  realize  his  danger. — Id. 

If,  when  the  danger  of  a  pedestrian  on  a 
street  car  track  was  discovered,  the  car  was 
too  dose  to  permit  ringing  the  gong  before  at- 
tempting to  stop  the  car,  it  was  the  motorman's 
duty  to  at  once  stop  the  car  or  to  both  sound 
the  gong  and  stop  the  car  at  the  same  time.— Id. 

§  103  (Mo.)  To  make  plaintiff's  negligence  the 
proximate  cause  of  his  injuries,  so  as  to  pre- 
vent the  operation  of  the  humanitarian  rule,  he 
must  have  negligently  entered  the  position  of 
peril  too  late  for  defendant  to  prevent  injuring 
him  by  exercising  the  care  required  by  the  cir- 
cumstances.— ^Taylor  v.  Metropolitan  St  Ry.  Co., 
165  S.  W.  327. 

When  one  negligently  moves  from  a  place  of 
safety  in  front  of  a  street  car  under  such  cir- 
cumstances that  his  danger  cannot  be  reason- 
ably apprehended  by  the  motorman  in  time  to 
prevent  injuring  him  by  ordinary  care,  the  travel- 
er's negligence  is  either  the  proximate  cause  of 
his  injury  or  a  <»ncurrent  cause  with  the  motor- 
man's  negligence,  in  either  of  which  cases  the 
humanitarian  rule  is  not  applicable. — Id.. 

§  103  (Mo.App.)  To- hold  as  a  matter  of  law 
that  plaintiff  was  not  entitled  to  recover  for 
injuries  on  a  street  car  track  under  the  hu- 
manitarian doctrine,  the  court  must  be  able  to 
say  that  plaintiff's  peril  could  not  have  been 
apparent  to  a  reasonably  prudent  motorman  un- 
til it  was  impossible  for  him  to  stop  the  car 
by  the  exercise  of  all  means  at  his  command.^ 
Quinley  v.  Springfield  Traction  Co.,  165  S.  \V. 
346. 

I  1 10  (Mo.App.)  The  petition,  in  an  action  for 
injuries  by  beiiig  struck  by  a  street  car,  which 
alleges  that,  "by  reason  of  the  negligence  and 
carelessness  of  the  defendant  in  charge  of  the 
car  as  aforesaid,"  plaintiff  was  injured,  sufiB- 
ciently  charges  that  the  acts  previously  recited 
in  the  petition  were  negligently  done. — Quinley 
v.  Springfield  Traction  Co.,  165  S.  W.  346. 

{_  i  14  (Mo.)  In  an  action  for  injuries  in  a  col- 
lision between  a  wagon  and  a  street  car,  evi- 
dence held  to  support  a  finding  that,  after  de- 
fendant by  ordinary  care  could  have  seen  plain-, 
tiff's  p«ril,  the  car  could  have  been  stopped  in 
time  to  have  prevented  the  collision.— Taylor  v. 
Metropolitan  St  Ry.  Co.,  165  S.  W.  327. 

§  1 17  (Mo.)  In  an  ajction  against  a  street  car 
company  for  injuries  in  a  collision  between  a 
wagon  and  a  street  car,  evidence  held  to  make 
it  a  jury  question  whether  the  car  was  being 
negligently  operated  at  a  high  speed. — Taylor 
V.  Metropolitan  St  Ky.  Co.,  103  S.  \V.  3:27. 


Ehridence  heU  to  make  .it  a  Jnry  ^nestion 
whether  plaintiff's  negligence  was  the  proxi- 
mate cause  of  his  injury.— Id. 

Whether  plaintiff  was  guilty  of  contributory 
negligence  in  remaining  in  the  wagon  while  at- 
tempting to  cross  the  track  instead  of  jumping 
out  held  a  jury  question. — Id. 

In  absence  of  a  plea  of  contributory  negligence 
and  of  evidence  for  plaintiff  justifying  a  finding, 
as  a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence,  .that  issue  uiould  not  be 
submitted,  though  plaintiff's  evidence  tends  to 
show  contributory  negligence. — Id. 

g  1 17  (Mo.App.)  In  an  action  for  personal  in- 
juries by  being  struck  by  «  street  car,  in  which 
plaintiff  relied  on  the  humanitarian  doctrine, 
evidence  held  sufficient  to  go  to  the  jury,  un 
the  issue  whether  the  motorman  by  due  care 
could  have  prevented  the  accident— Quinley  v. 
Springfield  Traction  Co.,  165  S.  W.  346. 

ills  (Mo.)  In  an  action  for  injuries  from  a 
collision  with  a  street  car,  an  instruction  which 
authorized  recovery  under  the  humanitarian  rule 
was  not  inconsistent  with  one  authorizing  re- 
covery because  of  excessive  speed. — Taylor  v. 
Metropolitan  St  Ry.  Co.,  165  8.  W.  327. 

§  1 1 8  (Mo.App.)  An  instruction  that  if  the 
motorman  failed  to  exercise  ordinary  care  *in 
the  use  of  the  means  at  his  command  to  avcud 
said  collision"  after  seeing  plaintiff's  danger, 
etc.,  held  not  broader  than  the  petition,  which 
averred  that,  after  plaintiff's  position  could  have 
been  known,  the  motorman  negligently  failed  to 

ffive  any  signal  and  check  or  stop  the  car  in 
imc. — Quinley  v.  Springfield  Traction  Co.,  165 
S.  W.  346. 

Requested  instructions  on  contributory  negli- 
gence were  properly  refused,  where  the  plead- 
ings and  evidence  made  out  a  case  under  the 
humanitarian  doctrine. — Id. 

STREETS. 

See  Dedication;    Municipal  Corporations, 

SUBROGATION. 

§  23  (Tex.Civ.App.)  Corporation,  which  used 
money  borrowed  by  its  officers  on  their  personal 
note  in  paying  its  debts,  held  bound  to  reim- 
burse them  for  a  judgment  recovei-ed  on  the 
note,  including  interest  as  stipulated  and  at- 
torney's fees. — Georgetown  Mercantile  Co.  v. 
First  Nat  Bank,  165  S.  W.  73. 

§  23  (Tex.Civ.App.)  Where  purchasers  of  va- 
cant land,  in  order  to  procure  the  contmction 
of  a  building  to  be  used  as  their  home,  executed 
a  mechanic  B  lien  contract  to  the  contractor, 
who  was  thereafter  paid  by  the  vendor,  after 
which  the  purchasers  executed  a  deed  of  trust 
td  secure  the  debt  the  vendor  was  entitled  to 
subrogation  to  the  rights  of  the  contractor  un- 
der his  lien.— Wood  v.  Smith,  166  a  W.  471. 


SUMMONING. 


See  Jury,  {  72. 


See  Process. 


SUMMONS. 
SUNDAY. 


See  Time,  i  8. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  {  279. 

SUPPORT. 

See  Divorce,  K  307-810. 


SUPREME  COURTS. 

See  Courts,  §|  231-247. 
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SURETYSHIP. 

See  Principal  and  Surety. 

SURVIVING  PARTNERS. 

See  PartneraUp,  §  251. 

SUSPENSION. 

See  Attorney  and  Client,  {  49. 


TALESMEN. 


See  Jury,  (  72. 

TAXATION. 

See  Courts,  $  33 ;   Evidence,  |  460 ;   Municipal 
Corporations,  i|  41(MS18,  978. 

n.  coirsTmniONAii  require- 
ments AND  RESTRICTIONS. 

§  40  (Mo.)  Under  Const,  art  10,  §  3,  requiring 
uniformity  of  taxation,  the  property  of  a  de- 
ceased nonresident  cannot  be  taxed  in  tiie  coun- 
ty wherein  ancillary  administration  was  had, 
where  the  ancillary  administrators  were  non- 
residents of  that  county;  fpr  under  Kev.  St. 
1909,  IS  11,337,  11,355,  school  taxes  could  not 
be  imposed  upon  the  property  within  such  coun- 
ty.—State  ex  rel.  Hickman  v.  Lewis,  165  S.  W. 
319. 

in.  I.IABILITT  OI'  PERSONS  AND* 
FROPERTT. 

(A)  Private  Feraon*  and  Property  la  Gen- 
eral. 

{ 74  (Tex.Civ.App.)  Bonds,  notes  and  other 
negotiable  instruments  AeM  property  for  the 
purpose  of  taxation  in  view  of  Kev.  St.  1911, 
art.  7506.— Guarantee  Life  Ins.  Co.  of  Houston 
V.  City  of  Austin,  165  S.  W.  53. 

§  99  (Mo.)  The  state  may  tax  property  of  the 
estate  of  a  decedent  in  process  of  ancillary  ad- 
'ministration  in  the  local  courts,  when  repre- 
sented by  tangible  property  or  quasi  tangible 
property,  as  bonds,  mortgages,  and,  other  se- 
curities physically  present  in  the  state,  but  can- 
not tax  debts  owing  to  a  nonresident,  where 
even  the  evidences  of  the  debts  are  without  the 
state. — State  ex  reL  Hickman  v.  Lewis,  165  S. 
W.  319. 

(B)   Corporations   and  Corporate  Stock 
and  PropertT. 

I  (67  (Tex.CTv.App.)  Securities  in  which  in- 
surance corporation's  capital  stock  was  invested 
deposited  with  state  treasurer,  pursuant  to  Acts 
30th  Leg.  c.  170,  §  8,  thereby  giving  it  a  letter 
financial  standing,  held  not  employed  by  it  in 
its  business  in  Austin  so  as  to  be  taxable  there. 
— Guarantee  Life  Ins.  Co.  of  Houston  v.  City  of 
Austin,  165  S.  W.  53. 

(D)  Bzemptlone. 

{  204  (Mo.)  Under  the  express  terms  of  Rev. 
St- 1009,  S;  ll.'?34,  11335,  11337,  11384,  11519, 
taxes  are  leviable  on  all  property  except  as  ex- 
empted by  statute,  which  exemption  must  ap- 
pear in  express  terms  or  by  necessary  implica- 
tion, and,  if  the  law  invoked  to  show  an  exemp- 
tion is  capable  of  any  other  rational  construc- 
tion, the  exemption  cannot  exist. — State  ex  rel. 
Van  Raalte  v.  Board  of  Equalization  of  City  of 
St  Louis,  165  S.  W.  1047. 

IV.   PI^C^  OF  TAXATION. 

S  276  (Tex.  Civ.  App.)  Where  securities,  in 
which  insurance  company's  capital  stock  was  in- 
vested, were  deposited  with  the  state  treasurer, 
as  permitted  by  Acts  30th  Leg.  c.  170,  $  8,  to 
enable    corporation    to   obtain    better    financial 


standing  held,  that  their  situs  was  in  AtiatiB, 
and  they  were  taxable  there  under  Const,  art 
8,  §  11.— Guarantee  Lite  Ins.  Co.  of  Houston 
V.  aty  of  Austin,  165  S.  W.  53. 

V.  I.EVT  AND  ASSE8SBCENT. 

(C)   Mode   ot  Aaseasment  In    General. 

§356  (Mo.)  Under  Bev.  St  1909,  {§  11386. 
and  11387,  a  property  owner  was  not  entitled 
to  deduct,  from  its  credits,  money  borrowed  from 
others  than  its  debtors.— State  ex  rel.  Van 
Kaalte  v.  Board  of  Equalization  of  City  of  St 
Louis,  165  S.  W.  1047. 

Rev.  St  1909,  §  11387,  did  not  authorize  a 
deduction  from  the  credits  of  a  pawnbroker  of 
that  percentage  of  his  loans  which  were  common- 
ly forfeited,  where  such  loans  were  secured  by 
property  inferably  of  greater  value  than  the 
loans. — Id. 

(GS)   Asseaament   Rolla    or   Boolca. 

{421  (Mo.)  Abbreviations  in  land  descriptions 
in  customary  use  are  part  of  the  statutory 
scheme  of  a  tax  levy,  assessment  and  collection 
by  suit— Skillman  v.  CUrdy,  165  S.  W.  1050. 

g42l  (Tex.Civ.App.)  The  description  of  the 
land  in  an  assessment  roll  containing  all  that 
Rev.  St.  1911,  art.  7563  requires,  except  the 
survey  number,  will,  in  an  action  to  collect  the 
tax,  be  held  sufScient  to  identify  the  land  as- 
sessed ;  there  being  no  evidence  that  there 
was  more  than  one  survey  in  the  county  in  the 
name  of  the  original  grantee  of  the  survey  in 
question. — American  Lumber  Co.  v.  State,  165 
S.  W.  467. 

(G)  ReTlevr,   Correction,  or  Setttns   Aalde 
of  Aaaeaament. 

1 482  (Mo.)  That  a  notice  to  appear  before 
the  board  of  equalization  of  St.  Louis  referred 
to  Rev.  St  1899,  g  9150  (Rev.  St  1909,  ( 
11354),  as  the  source  of  its  power,  instead  of 
the  St.  Louis  city  charter,  did  not  divest  it  of 
any  rightful  authority  under  such  charter,  no 
matter  whether  Const  art  9,  §§  23,  25,  make 
the  statute  inapplicable  after  the  adoption  of  the 
city  charter.— State  ex  rel.  Van  Raalte  v.  Board 
of  Equalization  of  City  of  St.  Louis,  165  S.  W. 
1047. 

The  appearance  by  a  property  owner  before 
the  tward  of  equalization  at  the  time  fixed  cured 
any  informality  in  the  notice,  such  as  a  refer- 
ence to  a  state  statute  instead  of  the  city  char- 
ter as  the  source  of  the  board's  power,  and  se- 
cured to  the  owner  the  hearing  to  which  it  was 
entitled  l)efore  the  increase  of  its  assessment 
—Id. 

{491  (Mo.)  The  board  of  equalization  did 
not  prejudge  the  amount  to  which  an  assessment 
would  be  increased,  where  the  notice  to  the 
owner  proposed  an  increase  from  $11,400  to 
$90,000,  but  the  board  in  fact  only  increased  the 
assessment  to  $28,900. — State  ex  rel.  Van  Raalte 
v.  Board  of  Equalization  of  City  of  St.  Louis, 
165  8.  W.  1047. 

{ 493  (Mo.)  The  functions  of.  the  board  of 
equalization  in  judging  the  assessments  of  prop- 
erty are  judicial,  and  if,  in  the  exercise  of  that 
power,  it  acts  without  rightful  jurisdiction, 
which  appears  from  tiie  face  of  its  record,  cer- 
tiorari is  the  proper  remedy  to  quash  its  rec- 
ord and  proceedings. — State  ex  rel.  Van  Raalte 
V.  Board  of  Equalization  of  City  of  St.  Louis, 
165  S.  W.  1047. 

Vn.  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

§531  (Tex.Civ.App.)  Where   defendants    paid 

taxes  on  plaintiff's  land  without  the  authority 
of  plaintiff,  and  without  any  contract  for  the 
purchase  of  the  land,  the  defendants  were  mere 
volunteers,  and  cannot  recover  the  payments 
made.— Marshall  v.  Beason,  105  S.  W.  75. 
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vm.  ooixECTioir   and   enforce- 

MEKT  AOATNST  PERSONS  OR 

PERSONAI.  FROFERTT. 

(B)    Hxatanmr-r  Remedie*  and  Aetlons. 

{587  (Tex.Giy.App.)  The  ille^  assessment 
and  yoluntar;  payment,  in  the  city  where  a  cor- 
poration was  w}inicilea,  of  a  tax  on  securities 
having  a  situs  in  another  city  was  not  a  defense 
to  the  enforcement  of  a  tax  thereon  by  the  city 
■where  they  were  situated. — Guarantee  Life  Ins. 
<3o.  of  Houston  v.  City  of  Austin,  165  S.  W.  53. 

1593  (Tex.av.App.)  Under  Rev.  St.  1911, 
art.  7692,  as  to  what  shall,  in  an  action  to  col- 
lect a  tax,  be  prima  facie  evidence  that  all  the 
requirements  of  the  law  have  been  complied 
with,  it  is  not  necessary  for  plaintiff  to  allege 
or  snow  the  order  of  the  commissioners'  court 
making  the  levy.— American  Lumber  Co.  v. 
State,  165  S.  W.  46T. 

g  598  (Mo.)  Under  the  direct  provisions  of 
Rev.  St.  1909,  i  11487,  a  township  collector  of 
revenue  suing  to  collect  taxes  claimed  to  b«  due 
from  the  estate  of  a  nonresident  decedent,  which 
was  in  the  course  of  ancillary  administration, 
is  not  liable  for  any  costs  incurred.— State  ex 
reL  Hickman  v.  Lewis,  165  S.  W.  319. 

XX.  BAI.X  OF  XiAND  FOR  NONFAT- 
MENT  OF  TAX. 

1 632  (Tex.Civ.App.)  That  the  tax  records  of 
S.  county  showed  taxes  to  have  been  paid  for 
certain  years  by  a  certain  person  held  sufficient 
to  notify  the  county  of  the  ownership  thereof, 
and  to  bar  an  action  against  an  unknown  owner. 
—Hill  &  Jahns  v.  Lofton.  165  S.  W.  67. 

{  636  (Ho.)  A  proceeding  to  enforce  the  state's 
lien  for  unpaid  taxes  is  practically  one  in  rem. 
—Brown  v.  Chaney,  165  S.  W.  335. 

(639  (Tex.Civ.App.)  Under  the  statute  pro- 
viding that  suit  for  sale  for  taxes  shall  be  hied 
in  the  name  of  the  state  in  the  district  court 
of  the  coun^  where  the  land  is  situated,  a  sale 
of  land  lying  in  a  different  county  from  that  in 
which  the  suit  was  brought  and  to  which  the 
taxes  were  alleged  to  be  due  held  void. — Hill 
A  Jahns  v.  Lofton,  165  S.  W.  67. 

1642  (Mo.)  The  fact  that,  in  an  order  of 
publication  in  a  tax  suit,  the  name  "Hamilton" 
was  spelled  "Hamelton,"  and  the  Christian  name 
"Abigail,"  "Abigal,"  did  not  invalidate  the  no- 
tice.—Skillman  V.  Clardy,  165  S.  W.  1050. 

The  fact  that  the  proof  of  publication  of  pro- 
cess in  a  tax  suit  referred  to  the  newspaper  as 
the  "Vindicator,"  while  the  order  of  publication 
-directed  it  to  be  made  in  the  "Bloomneld  Vindi- 
cator," was  not  a  fatal  irregularity,  where  the 
judgment  contained  a  finding  that  the  publica- 
tion was  made  In  the  "Bloomfield  Vindicator." 
—Id. 

1 643  (Mo.)  It  is  essential  to  a  judgment  of 
sale  for  taxes  that  the  property  be  definitely  de- 
scribed in  the  petition.— Brown  v.  CSianey,  165 
S.  W.  335. 

A  petition  seeking  sale  of  land  for  taxes, 
which  described  one  parcel  as  lot  66,  block  K, 
■"W.  &  B.  map"  of  Nevada,  and  another  as  lots 
7j  8,  9,  and  10,  "Robinson  &  Martin's  Add."  to 
city  of  Nevada,  is  sufficient,  notwithstanding 
the  fact  that  the  initials  W.  &  B.  were  used  in 
place  of  Wood  &  Blanchard's,  and  an  abbrevia- 
tion instead  of  the  word  "addition." — Id. 

§  647  (Mo.)  A  judgment  in  a  tax  suit,  which 
recited,  "And,  all  and  singular  the  premises  be- 
ing seen  and  full^  understood,  the  court  finds 
the  issnes  for  plaintiff,"  was  in  effect  a  finding 
that  the  defendants  were  the  owners  of  the  land ; 
that  fact  being  charged  in  the  petition.— Skill- 
man  V.  Clardy,  165  S.  W.  1050. 

{648  ^o.)  Tax  judgments  cahnot  be  im- 
peached m  a  collateral  proceeding  on  account  of 
mere  errors  or  irregularities  not  going  to  the 
jurisdiction.— Skillman  v.  Clardy,  165  S.  W. 
1050. 

On  collateral  attack,  held  that  the  fact  that 
«n  order  of  publication  in  a  tax  suit  notified 


defendant  to  appear  "on  or  before  the  sixth 
day"  of  the  term  to  which  returnable,  instead  of 
the  "third"  day,  as  provided  by  Rev.  St.  1889,  ( 
2042,  did  not  invalidate  the  judgment. — Id. 

That  the  petition  in  a  tax  suit  did  not  state 
that  defendants  were  the  owners  of  the  land  did 
not  render  the  judgment  invalid  on  collateral 
attack ;  it  appearing  that  defendants  were  in 
fact  the  owners. — Id. 

When  the  validity  of  a  tax  judgment  is  at- 
tacked on  jurisdictional  grounds  m  collateral 
proceedings,  the  petition  and  order  of  publica- 
tion are  to  be  looked  to,  not  the  tax  bills  at- 
tached to  the  petition,  it  bein^  presumed  that 
the  court  had  satisfactory  evidence  before  it 
upon  which  to  render  judgment. — Id. 

That  a  tax  judgment  omitted  the  "s"  from 
"defendants"  in  one  or  two  instances  was  not 
a  fatal  irregularity  upon  collateral  attack. — Id. 

That  the  clerk  in  entering  a  tax  judgment  ia 
the  record  book,  which  contained  printed  forms 
for  such  judgments,  omitted  to  scratch  out  or 
erase  the  part  unfilled  did  not  invalidate  the 
judgment  in  collateral  proceedings. — Id. 

A  tax  judgment  could  not  be  collaterally  at- 
tacked because  the  land  was  sold  in  bulk. — Id. 

In  a  collateral  attack  upon  a  tax  judgment 
and  deed,  held  that  numerous  defects  and  irreg- 
ularities, not  fatal  when  considered  singly,  were 
not  fatal  when  considered  all  together  and 
cumulatively.— Id. 

{  658  (Ark.)  A  description  in  a  tax  proceed- 
ing locating  the  lot  sold  in  a  subdivision  of  lota 
1-3  in  a  certain  block,  when,  in  fact,  the  subdi- 
vision was  of  lota  1-4  in  that  block,  and  the  lot 
in  controversy  was  wholly  within  lot  4.  is  not 
sufficient  to  put  the  owner  on  notice,  and  a 
sale  thereon  is  void.— Boswell  v.  Jonlan,  165  S. 
W   295 

{668  (Tex.Giv.App.)  Under  R.  S.  1911.  art. 
7691,  allowing  the  county  attorney  a  fee  of  $3, 
the  district  clerk  a  fee  of  $1.60,  and  the  county 
clerk  a  fee  of  $1  in  a  tax  sale  foreclosure,  a  sale 
under  a  judgment  including  an  excess  of  $14.71 
for  those  items  was  void. — Hill  &  Jahns  v.  Ijof- 
ton,  165  S.  W.  67. 

{  689  (Mo.)  Unless  the  petition  sediLing  to  set 
aside  a  sale  of  land  for  taxes  in  pUin  terms 
counts  upon  the  inadequacy  of  the  price  as  a 
ground,  a  judgment  setting  aside  the  tax  sale 
on  that  ground  cannot  be  sustained. — Brown  t. 
Chaney,  165  S.  W.  335. 

Where  inadequacy  of  price  was  not  specific- 
ally set  up  by  the  petition  and  was  not  present- 
ed by  plaintiff's  motion  for  a  new  trial,  plain- 
tiff cannot,  on  appeal  from  a  judgment  affirming 
the  validity  of  a  sale  of  land  for  unpaid  taxes, 
claim  that  the  sale  should  be  vacated  on  account 
of  inadequacy  of  price. — Id. 

Where  plaintiff,  a  business  man,  neglected  to 
pay  taxes  on  real  property,  and,  though  know- 
ing that  proceedings  were  commenced  to  enforce 
payment,  did  not  take  steps  to  protect  his  in- 
terest, he  is  not  entitled  to  a  vacation  of  the 
sale  on  the  ground  that  the  property  was  sold 
for  a  grossly  inadequate  price.- Id. 

XI.  TAX  TITZ^B. 

(A)  Title  and  Rislito  o<  Purokaaer  a*  1<ax 
Sale. 

{  734  (Tex.Civ.App.)  Under  the  statutes  gov- 
erning sales  of  land  for  delinquent  taxes,  ex- 
pressly excluding  jurisdiction  as  to  land  al- 
ready assessed,  and  on  which  taxes  have  been 
paid  in  a  coun^  other  than  that  in  which  it  was 
located,  execution  sale  in  S.  county  of  land  on 
which  taxes  had  been  paid  in  H.  county  held 
void.— Hill  &  Jahns  v.  Lofton,  165  S.  W.  67. 

(B)  Tax  Deeds. 

{  754  (Mo.)  A  tax  deed  which  is  a  literal  copy 
of  the  form  contained  in  Kansas  City  Charter. 
1889,  p.  54,  {§  58,  76,  is  safficient.— Bingham 
V.  Kollman,  166  S.  W.  1097. 

{  760  (Mo.)  A  tax  deed  was  not  defective  be- 
cause of  the  following  narration:  "•  *  • 
And  having  previously  to  the  day  of  sale,  here- 
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inafter  mentioned,  giren  at  least  twenty  days' 
notice  of  the  time  and  place  of  sale,  and  of  the 
real  estate  to  be  sold,  and  where  situated,  as 
the  law  directs,  by  adTertisement  in  the  Vindi- 
cator a  newspaper  published  in  my  said  coun- 
ty,"  etc.,  as  being  conclusions  instead  of  state- 
ments ot  facts.— Skillman  t.  Clardy,  165  S.  W. 
1050. 

I  765  (Mo.)  That  a  sheriff's  name  was  recited 
in  the  body  of  a  tax  deed  as  "Jonathan  B.  Bar- 
ham,"  but  he  signed  it  as  "J.  B,  Barbam,  Sher- 
iff," did  not  invalidate  tjje  deed,  where  the  ac- 
knowledgment in  open  court  identified  him  as 
the  maker  of  the  deed.— Skillman  t.  Clardy,  165 
S.  W.  1050. 

i  788  (Mo.)  In  an  action  to  quiet  title  under 
a  tax  deed,  it  cannot  be  claimed  that  there  waa 
no  evidence  that  land  was  subject  to  taxation 
so  as  to  authorize  its  sale  for  nonpayment  of 
taxes,  in  view  of  Kansas  City  Charter  1889, 
Act  5,  §  58,  p.  56,  making  tax  deeds  prima 
facie  evidence  that  the  taxes  were  not  paid  at 
the  time  of  the  sale,  and  that  the  land  was 
snbject  to  taxation  for  the  years  stated  in  the 
deed.— Bingham  v,  Kollman,  165  S.  W.  1097. 

(D)  RUrkto  «n4  Remediea  ot  Parel>aa«r  ot 
Ia-ru.ua.  Title. 

§  832  (Tex.Civ.App.)  A  person  who,  in  good 
faith  and  under  color  of  title,  claims  to  be  the 
owner  of  real  estate  may  pay  taxes  assessed 
thereon,  and  if  his  .title  is  aiterwards  defeated, 
he  is  entitled  to  be  reimbursed  by  the  true  own- 
er.—Meador  Bros.  T.  Hines,  166  S.  W.  915. 

Zm.  UBOAOT.  INHERITAKOB,  AHB 
TRAK8FBB  TAXES. 

{876  (Mo.)  Exemption  of  property  conveyed 
or  transferred  by  will  for  educational,  charita- 
ble, or  religious  purpose  exclusively  from  the 
collateral  inheritance  tax  imposed  by  Bev.  St. 
1009,  §  309,  held  limited  to  bequests  to  charities 
located  in  the  state.— In  re  Quirk's  Estate,  165 
S.  W.  1062. 

§  885  (Ky.)  A  win  whereby  testator  gave  to 
bis  wife  for  life  all  bis  estate,  to  manage  as 
she  might  desire,  with  gift  over  at  her  death  to 
nephews  and  nieces,  gave  to  the  wife  more  than, 
a  mere  life  estate,  and  the  value  of  the  estate 
passing  to  the  nephews  and  nieces  could  not  be 
appraised  for  an  inheritance  tax  imposed  by 
K^.  St.  If  4281a,  4281b,  until  the  death  of  the 
wife. — Commonwealth  v.  Cambron's  Ex'x,  165 
S.  W.  979. 

TAXICABS. 

See  Master  and  Servant,  g  830. 

TELEGRAPHS    AND    TELEPHONES. 

See  Appeal  and  Error,  g  1066 ;   Pleading,  g  236. 

X.  XiSTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

{  20  (Mo.App.)  In  an  action  for  personal  in- 
juries caused  by  a  collision  with  a  guy  wire 
maintained  by  tbe  defendant  telegraph  com- 
pany, evidence  that  plaintiff's  injuries  were  the 
resiUt  of  the  collision  held  sufficient  to  go  to  the 
jury.— Ponmeroulie  v.  Postal  Telegraph  &  Cable 
Co.,  165  S.  W.  1174. 

n.   REGUX^TION  AND  OFEKATION. 

{  73  (Ky.)  Whether  a  telegraph  company  neg- 
ligently delayed  the  delivery  of  a  message  an- 
nouncing the  death  of  plaintiffs  mother,  and 
whether  plaintiff  was  thereby  prevented  from 
attending  the  funeral,  held  for  the  jury. — 
Western  Union  Telegraph  Co.  v.  Reed,  165  8. 
W.  656. 

g  74  (Ky.)  In  an  action  against  a  telegraph 
company  for  negligence  in  the  delivery  of  a 
message  and  in  giving  false  information,  an  in- 
struction authorizing  a  recovery,  unless  a  third 
person  did   not  act  as  agent  of  tbe  company. 


held  to  submit  the  issue  of  agency.— Western 
Union  Telegraph  Co.  t.  Reed,  166  S.  W.  656. 

TENANCY  IN  COMMON. 

See  Mechanics'  Liena,  g  57. 

n.  BnTTVAIi    RIGHTS,    DUTIES,    AND 
XIABIUTTES  OF  OOTENANTS. 

g  1 1  (Tex.Clv.App.)  A  tenant  in  common  is 
the  owner  of  the  land  as  against  every  one  ex- 
cept his  co-owners.— William  Cameron  &  Co.  v. 
Trueheart,  166  S.  W.  58. 

TENDER. 

See  Specific  Performance,  g  97. 

TENURE. 

See  Judges,  g  7. 

THEATERS  AND  SHOWS. 

See  Constitotional  Law,  gg  66,  225,  296. 

THEFT. 

See  Larceny. 

TIMBER. 

See  Logs  and  Logging,  g  2. 

TIML 

See  Appeal  and  Error,  U  387,  665,  938 ;  Con- 
stitutional Law,  g  308:  Criminal  Law,  gg 
173,  1106 ;  Exceptions,  Bill  of,  I  38 ;  Indict- 
ment and  Information,  g  87;  Insurance,  gg 
507.  530,  598;  Judges,)  7;  Judicial  Sales, 
I  22 ;  Lis  Pendens,  g  24 ;  Logs  and  Logging, 
I  2;  Mechanics'  Liens,  g  298;  New  Trial,  g 
117. 

g8  (Ky.)  The  three  days  allowed  by  Oiv. 
Code  Frac.  g  342,  after  verdict  or  decision  with- 
in which  motion  for  a  new  trial  may  be  made, 
Indttdes  both  the  day  on  which  the  verdict  or 
decision  is  rendered  and  that  on  which  the  mo- 
tion is  made,  but  excludes  Sundays  and  days 
on  which  the  court  does  not  convene. — Witt  v. 
Lexington  &  E.  Ry.  Co.,  165  S.  W.  899. 

TITLE. 

See  Adverse  Possession ;  Chattel  Mortgages,  g 
194;  Deeds;  Evidence,  g  472;  Navigable 
Waters,  J  44  ;  Quieting  Title;  Sales,  gg  201, 
218%,  479;    Statutes,  gg  107-123;    Taxation, 


H 


2. 


TORTS. 


See  Assault  and  Batten,  gg  42,  43;  Fraud; 
Master  and  Servant,  ig  85-330 ;  Municipal 
Corporations,  gg  733-822;  Negligence;  Nui- 
sance;  Trespass;    Trover  and  Conversion. 

TOTAL  LOSS. 

See  Insurance,  gg  493,  499. 

TOWNS. 

See  Counties;    Evidence,  g  26k 

TRANSFER  OF  CAUSES. 

See  Trial,  g  11. 

TRESPASS. 

See  Assault  and  Battery,  gg  42,  43;  Injunc- 
tion, g  46;   Railroads,  gg  113,  398. 

U.  ACTIONS. 
(O)  BTldenee. 

g  44  (Ky.)  In  action  for  erecting  objectionable 
fence  on  premises  in  plaintiff's  possession,  bur- 
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den  held  to  be  on  plaintiff  to  prove  that  It  waa 
erected  on  land  in  his  possession. — Chesapeake 
&  O.  Ry.  Co.  V.  Collins,  165  S.  W.  680. 

§  46  (Ky.)  In  action  for  erecting  an  objection- 
able fence,  evidence  held  insufficient  to  show 
that  it  was  erected  on  premises  in  plaintiff's  pos- 
session.— Chesapeake  &  O.  Ry.  Co.  v.  Collins, 

165  S.  W.  680. 

TRESPASS  TO  TRY  TITLE. 

See  Boundaries,  S  37;   Judgment,  §  589. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

S6  (Tex.Civ.App.)  The  holder  of  the  title  to 
land  may  maintain  trespass  to  try  title  and 
recover  the  land  with  damages  for  taking  tim- 
ber, and  an  injunction  restraining  defendants, 
who  were  without  title,  from  taking  other  tim- 
ber therefrom.— Emerson  v.  Pate,  165  .  S.  VV. 
469 ;  Same  v.  Rice,  Id.  471. 

n.   PROCEEDINGS. 

{  47  (Tex.Civ.App.)  Where  the  petition  did  not 
locate  tne  land  as  to  any  known  monument,  and 
the  defendant  disclaimed  title  to  the  land  de- 
scribed, but  located  the  comer  thereof  by  ref- 
erence to  monuments,  a  verdict  for  plaintiff  for 
the  land  sued  for  was  not  sufficient  as  the  basis 
of  a  judgment. — Government  Hill  Co.  v.  Mundy, 

166  S.  W.  78. 

Where  the  verdict  was  insufficient,  because 
the  land  thereby  awarded  to  the  plaintiff  could 
not  be  determined,  the  court  could  not  by  its 
judgment  determine  the  location  of  the  land, 
which  wag  the  point  in  issue.— Id. 

Where  the  verdict  was  for  the  plaintiff  for 
the  land  sued  for,  the  indefinite  description  in 
the  petition,  which  was  referred  to  in  the  ver- 
dict, could  not  be  made  definite  in  the  judgment 
by  reference  to  the  answer.— Id. 

TRIAL 

See  Agriculture,  t  15;  Appeal  and  Error,  || 
173-301,  499-501,  699,  719,  731,  882,  994- 
1015,  1064-1071,  1170;  Assault  and  Bat- 
tery, §J  42,  43 ;  Bills  and  Notes,  U  534,  538; 
Boundaries,  g  37;  Brokers,  §  88;  Carriers, 
II  316,  319,  321,  .384;  Continuance;  Con- 
tracts, §1  142,  176,  323:  Corporations,  § 
521;  Costs;  Counties,  §  224;  Criminal  Law, 
§1  636-855,  982,  1159,  1172,  1206 ;  Damages, 
11  210,  216 ;  Eminent  Domain,  i  307 ;  Home- 
stead, I  216;  Homicide,  j|  266-309;  Hus- 
band and  Wife,  g  235;  Insurance,  |§  668, 
669;  Intoxicating  Liquors,  g|  238,  239;  Jury; 
Larceny,  |  68;  Limitation  of  Actions,  §  199; 
Logs  and  Logging,  |  2 ;  Master  and  Serv- 
ant, 11  189,  284-297;  Mortgages,  S  39;  Mu- 
nicipal Corporations,  SS  700,  821,  822;  Neg- 
Ugence,  Sg  136,  141;  New  Trial,  §  72;  Pay- 
ment, g  89;  Physicians  and  Surgeons,  g  24; 
Principal  and  Surety,  g  162;  Railroads,  §g 
350,  446;  Rape,.  J  59;  Receiving  Stolen 
Goods,  g  9;  Specific  Performance,  g  123: 
Street  Railroads,  gg  117,  118 ;  Telegraphs  and 
Telephones,  ||  20,  73,  74;  Trusts,  |  373; 
Venue. 

n.  DOCKETS,  X.ISTS,  AND   CAI.EN- 
DARS. 

I  1 1  (Ark.)  The  sureties  on  separate  bonds  of 
the  same  guardian,  when  jointly  sued  thereon, 
are  not  entitled  to  nave  the  cause  transferred  to 
equity  to  determine  the  right  of  contribution 
between  them. — Beakley  v.  Cunningham,  165  S. 
W.  259. 

m.   COURSE   AND   CONDUCT   OF 
TRIAI.   IN    GENEBAI.. 

1 26  (Tex.Civ.App,)  Where  indorsee  of  note 
by  making  inquiry  would  not  have  learned  of 
fraud,  the  makers  not  then  knowing  thereof, 
held,  that  it  was  not  an  abuse  of  discretion  to 
refuse  to  delay  the  trial  to  allow  a  witness  to 
procure  the  indorsee's  books  to  show  the  exact 


amount  of  the  discount.— Lock  t.  Citisena'  Nat. 
Bank,  165  S.  W.  536. 

rv.  RECEPTION   OF   EVIDENCE. 

(B)  Order    of    Proof,    Rebuttal,    and    Re- 

opentas  Caae. 

1 61  (Mo.App.)  In  an  action  on  a  policy  it 
was  improper  as  a  part  of  plaintiff's  cross-exam- 
ination to  permit  defendant  to  introduce  an  ap- 
plication for  insured's  reinstatement,  relied  on 
as  a  part  of  the  defense. — Keeton  T.  National 
Union,  165  S.  W.  1107. 

1 62  (Mo.App.)  Where,  in  an  action  on  a  fire 
policy,  defendant  introduced  evidence  that 
cracks  in  the  walls  of  the  buUding  were  caused 
by  the  settling  of  the  building  from  age,  and  not 
by  the  tire,  plaintiff  could  show  in  rebuttal,  by 
witnesses  who  had  examined  the  walls  before 
and  after  the  fire,  that  there  were  more  cracks 
therein  after  than  before  the  fire. — City  of  Au- 
rora V.  Fireman's  Fund  Ina.  <Jo.,  105  S.  W. 
357. 

(C)  Objections,  Hotlona  to  Strike  Oat,  mat 

Exception*. 

g  84  (Mo.  App.)  An  objection  to  testimony 
that  a  machine  was  guarded  after  the  accident 
as  not  being  the  proper  method  of  proving 
whether  guards  could  be  put  on  is  not  sufficient 
to  call  the  attention  of  the  court  to  the  objec- 
tion that  the  evidence  was  inadmissible  to  show 
negligence  of  the  master. — Phillips  v.  Hamilton 
Brown  Shoe  Co.,  165  S.  W.  11^. 

g  85  (Tex.Civ.App.)  In  action  for  injuriea, 
testimony  of  physician  as  to  examination  of 
plaintiff  held  properly  admitted  over  the  objec- 
tion, made  to  it  as  a  whole,  that  it  was  based 
on  information  furnished  by  plaintiff,  as  some  of 
the  facts  detailed  were  not  necessarily  derivol 
from  that  source.— Paris  &  G.  N.  R.  Co.  v. 
Flanders,  165  S.  W.  98. 

I  103  (Ky.)  Exceptions  to  the  introduction  of 
evidence,  which  failed  to  specify  the  grounds  ot 
objection  as  required  by  Civ.  Code  Prac.  S  586. 
were  properly  overruled. — Harrison  v.  Ford,  ltJ5 
S.  W.  66.3. 

g  105  (Ky.)  It  is  the  duty  of  the  court  to  ex- 
'clude  evidence  outside  the  issues,  though  the  ad- 
verse party  does  not  object  thereto. — Louisville 
Ry.  Co.  V.  Frick,  165  S.  W.  649. 

I  105  (Mo.App.)  In  a  suit  for  divorce,  the  tes- 
timony of  the  wife  received  without  objection 
must  be  considered,  though  on  objection  it 
should  be  ruled  out  under  the  rule  of  privileged 
communicationa.— tiruner  v.  Gruner,  165  S.  W. 
865. 

V.  AROITMENTS  AND  CONDUCT  OF 
OOUNSEI,. 

g  119  (Mo.)  Where,  under  the  issues  and  in- 
structions, the  question  of  contributory  negli- 
gence was  not  in  issue,  it  was  not  error  to  for- 
bid counsel  to  argue  the  question. — ^Taylor  v. 
Metropolitan  St.  Ry.  Co.,  165  S.  W.  327. 

g  127  (Tex.Civ.App.)  Circumstances  surround- 
ing the  making  of  a  statement  by  plaintiff,  while 
testifying  in  an  action  for  negligence  on  the 
part  of  the  driver  of  an  automobile,  that  de- 
fendant said  be  bad  insurance,  held  to  show 
that  il:  was  made  deliberately  with  an  appre- 
ciation of  the  effect  it  would  have ;  and  hence 
a  judgment  for  plaintiff  would  be  reversed.— 
Carter  v.  Walker,  165  S.  W.  483. 

I  129  (Ark.)  Where  defendant's  attorney  in 
argument  charged  that  plaintiff's  failure  to  call 
his  attending  physician  was  because  he  knew 
the  physician's  testimony  would  be  unfavorable, 
plaintiff's  attorney  in  reply  properly  stated,  that 
the  physician  bad  previously  testified,  and  that 
defendant  could  have  called  him  if  it  desired. 
— FerKuson  &  Wheeler  Land,  Lumber  &  Handle 
Co.  V.  Good,  163  S.  W.  628. 

g  133  (Ark.)  Improper  argument  of  plaintiff's 
counsel  that  delay  had  been  caused  by  motions. 
quibblings,  and  appeals  taken  by  defendant's 
attorney,  which  had  prevented  plaintiff  from  se- 
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curing  justice,  heli  cured  by  direction  that  the 
jury  Bbould  disregard  it  for  all  purposes. — Fer- 
guson &  Wlieeler  Land,  Lumber  &  Handle  Co. 
V.  Good,  165  S.  W.  628. 

§  133  (Tex.Civ..^pp.)  In  an  action  for  negli- 
gence, testimony  of  plaintiff,  given  deliberately, 
that  defendant  said  he  bad  insurance,  held  not 
cured  by  admonition  to  the  jury  not  to  consider 
it.-Carter  v.  Walker,  165  S.  W.  483. 

VI.  TAKING   CASE   OB   QUESTION 
FROM  XDBT. 

(A)   danUoBS  of  Law  or  of  Faet  In  Gen- 
eral. 

I  139  (Tei.Civ.App.)  It  is  error  to  direct  a 
verdict  against  a  party  where  there  is  evidence 
in  hia  favor.— Harris  v.  Parr,  165  S.  W.  42. 

I  139  (Tex.Civ.App.)  To  warrant  a  direction 
of  verdict  for  defendant,  it  must  appear  that 
there  is  no  testimony  upon  which  the  jury  can 
reasonably  find  a  vei-dict  for  plaintiff. — Ameri- 
cas Machinery  Co.  v.  Haley,  165  S.  W.  83. 

I  139  (Tex.Civ.App.)  To  justify  the  court  iu 
taking  a  question  from  the  jury,  the  evidence 
must  be  such  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn 
therefrom. — ijoutbern  Pac.  Co.  v.  Vaughn,  165  S. 
W.  885. 

{141  (Tex.Civ.App.)  Where  the  evidence  on 
an  issue  was  undisputed,  the  court  should  decide 
it  as  a  matter  of  law.— Hackler  v.  International 
Travelers'  Ass'n,  165  S.  W.  44. 

(B)  Demurrer  to  Brtdence. 

S  156  (Mo.)  On  demurrer  to  the  evidence,  de- 
fendant's testimony,  where  contradicted,  is  tak- 
en as  false,  and  plaintiff's,  where  not  self-evi- 
dently  perjured  as  opposed  to  the  physics  of 
the  case,  is  taken  as  true. — Williams  v.  Kansas 
City  Southern  Ry.  Co.,  165  S.  W.  788. 

Vn.   INSTRUCTIONS  TO  XUKT. 

i/k)  ProTinec   of  Conrt  an*  Jary    In   Gen- 
eral. 

S  185  (Ky.)  Where,  in  an  action  against  a 
railroad  company  for  assault  by  the  conductor, 
the  evidence  was  conflicting  as  to  whether  plain- 
tiff actually  struck  the  conductor,  or  only  at- 
tempted to  do  so,  at  the  time  the  conductor  as- 
saulted him,  the  court  may  instruct  in  sub- 
mitting the  case  that  "it  appears  in  this  case 
that  the  plaintiff  either  struck  or  attempted  to 
strike  the  conductor." — Louisville  Ry.  Co.  v. 
Frick,  165  S.  W.  649. 

i  187  (Ark.)  The  jury  are  the  sole  judges  of 
the  credibility  of  the  witnesses  and  are  not  re- 
quired to  believe  everything  said  by  any  wit- 
ness ;  they  may  accept  that  which  they  believe 
to  be  true  and  reject  that  which  they  believe  to 
be  untrue,  judging  the  testimony  by  the  knowl- 
edge they  have  acquired  in  the  everyday  experi- 
ences of  life.— Kansas  City  Southern  Ry.  Co.  v. 
Dickerson,  165  S.  W.  951. 

$  191  (Tex.Civ.App.)  In  an  action  for  fraud 
in  the  sale  of  land,  an  instruction  that,  if  de- 
fendant unreasonably  delayed  boring  a  well  that 
would  produce  sufficient  water  for  irrigation  for 
the  purpose  for  which  plaintiff,  within  defend- 
ant's knowledge,  purchased  the  land,  etc.,  held 
erroneous  as  assuming  that  defendant  had  agreed 
to  bore  a  well  which  would  produce  sufficient 
water  for  irrigation,  which  was  a  contested  is- 
mte.— Zavala  Land  &  Water  Co.  v.  Tolbert,  165 
S.  W.  28. 

{19!  (Tex.Civ.App.)  In  an  employe's  action 
for  injuries,  an  instruction  to  find  for  him,  if 
he  was  injured  as  alleged,  held  erroneous,  as 
whether  the  acts  alleged  were  negligence,  and 
whether  such  negligence  was  the  proximate  cause 
of  the  injury,  should  have  been  submitted  to  the 
jury.- Houston  Belt  &  Terminal  Ry.  Co.  v. 
Montello.  IBT)  S.   W.  540. 

Instruction  that,  if  foreman  directing  work 
nndnly  hurried  and  hastened  employes,  an  in- 


jured employ^  would  be  entitled  to  recover  held 
erroneous,  as  whether  the  act  of  the  foreman 
was  negligence  was  for  the  jury. — Id. 

§  194  (Mo.App.)  In  action  to  recover  money 
advanced  to  promoter  and  vice  president  of 
corporation  before  and  after  its  incorporation, 
instruction    to   find   for  defendant   if   the  vice 

f)resident  received  money  or  stock  as  an  equiva- 
ent  fur  the  money  so  advanced  held  erroneous 
as  taking  from  the  jury  the  question  whether 
the  vice  president  was  authorized  to  receive 
stork  for  plaintiff. — Quinn  v.  American  Bank- 
ers' Assur.  Co.,  165  S.  W.  823. 

S  194  (Tex.Civ.App.l  A  charge,  in  an  action 
for  the  death  of  a  servant,  killed  by  an  explo- 
sion of  steam  pipes,  held  not  erroneous  as  on 
the  weight  of  the  evidence. — "Texas  Power  & 
Light  Co.  V.  Bird,  165  S.  W.  8. 

f  194  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion by  a  servant,  a  cliarge  that,  if  plaintiff  was 
guilty  of  contributorv  negligence  which  direct- 
ly contributed  to  his  injuries,  if  any,  this  would 
not  bar  recovery,  but  would  only  go  in  diminu- 
tion of  damages,  is  in  substantial  accord  with 
Rev.  St.  1911,  art  6649,  and  is  not  on  the 
weight  of  the  evidence.— Galveston,  H.  &  8.  A. 
Ry.  Co.  T.  Bosher,  165  S.  W.  93. 

I  194  (Tex.Civ.App.)  A  requested  charge,  in 
an  action  for  damage  to  realty  by  the  construc- 
tion of  railroad  terminal  yards,  that,  if  the  mar- 
ket value  of  the  property  for  any  use  to  which 
it  might  be  put  immediately  after  the  construc- 
tion of  the  tracks  was  equal  to  or  greater  than 
its  market  value  immediately  before  their  con- 
struction, the  jury  should  find  for  defendant 
held  not  upon  the  weight  of  the  evidence.^ 
Houston  Belt  &  Terminal  Ry.  Co.  v.  Wilson, 
165  S.  W.  560. 

I  199  (Mo.App.)  A  requested  instruction  sub- 
mitting to  the  jury  a  question  of  law  isproper- 
ly  denied.— Bums  v.  Limerick,  165  8.  W.  1166. 

(B)  HeeeBBity  and   Snbjeet-Matter. 

S2I6  (Tex.Civ.App.)  Under  Acts  33d  Leg.  c. 
59,  art.  1984— a,  amending  Rev.  St.  1911,  c.  14, 
tit.  37,  where  a  case  is  submitted  to  the  jury 
on  special  issues,  it  is  not  necessary  for  the 
court  to  charge  on  the  measure  of  damages. — 
St.  Louis,  S.  P.  &  T.  Ry.  Co.  t.  Wall.  166  8. 
W.  527. 

§217  (Mo.  App.)  Refusal  of  cautionary  in- 
structions relative  to  the  burden  of  proof  and 
the  weight  to  be  given  certain  evidence  is  not 
error,  in  the  absence  of  manifest  abuse  of  the 
trial  court's  discretion. — Wiedeman  v.  St.  Louis 
Taxicab  Co.,  165  8.  W.  1105,  1106. 

(C)   Form,    Reanlsltes,   and   Saffldeacy. 

I  234  (Mo.)  Where,  in  a  proceeding  involving 
a  debtor's  alleged  abandonment  of  a  Domestead, 
the  court  admitted  evidence  of  her  subsequent 
operation  of  a  bawdyhouse  to  affect  her  credibil- 
ity, an  instruction  authorizing  the  jury  to  con- 
sider such  evidence  on  the  question  of  abandon- 
ment vel  non  was  erroneous. — Keeline  v.  Sealy, 
165  S.  W.  1088. 

{236  (Mo.)  An  Instruction  that,  in  deter- 
mining the  credibility  of  witnesses,  the  jury 
would  consider  the  witness'  interest,  if  any,  in 
the  result  of  the  trial,  his  or  her  relation  to 
or  feelings  towards  the  parties,  the  probabili- 
ty of  his  or  her  statements,  as  well  as  all  the 
facts  and  circumstances  in  evidence,  held  er- 
roneous.—Keeline  V.  Sealy,  165  S.  W.  1088. 

{ 237  (Tex.Civ.App.)  Where  the  court  had 
charged  that  the  burden  was  upon  the  plaintiff 
to  establish  his  case  by  a  preponderance  of  the 
evidence,  it  was  proper  to  refuse  a  requested 
charge  that  if  the  evidence  left  the  jury  in  doubt, 
they  should  return  a  verdict  for  the  defendant. — 
Moore  v.  Lehmann,  165  S.  W.  81. 

{  243  (Ky.)  Instructions  based  on  two  differ- 
ent allegations  of  fact  are  not  contradictory, 
where,  under  the  proof,  the  jury  may  find  for 
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one  party  under  both  iasaea  presented,  and  only 
for  the  adTerae  party  under  one  issue. — Western 
Union  Telegraph  Oo.  t.  Beed,  166  S.  W.  656. 
{244  (Mo.App.)  An  instruction  in  an  action 
for  the  death  of  an  engineer  by  the  explosion 
of  the  engine  held  improper  as  singling  out  the 
testimony  of  a  witness  and  commenting  there- 
on.—Dungan  T.  St  Louis  &  S.  F.  B.  Co.,  166  S. 
W.  1116. 

(D)    Applleablllty   to    Pleadlnvs    and   Brl- 
denee. 

{251  (Mo.App.)  WhUe  it  is  better  for  in- 
structions to  follow  as  nearly  as  possible  the  al- 
legations of  the  petition '  as  to  negligence,  etc., 
the  instructions  cannot  be  complained  of  on 
the  ground  that  they  do  not  follow  the  allega- 
tions, where  it  appears  from  the  petition,  evi- 
dence, and  instructions  that  the  issue  is  not  in 
fact  broadened.— Quinley  t.  Springfield  Trac- 
tion Co..  165  S.  W.  346. 

{251  (Mo.App.)  Grounds  of  negligence  not 
pleaded  cannot  be  submitted. — Alexander  v.  Mis- 
souri Pac.  By.  Co.,  165  S.  W.  1156. 

{  251  (Tex.Civ.App.)  In  an  action  by  the  pur- 
chaser of  seed  oats  for  damages  for  fraud  in 
misrepresenting  the  quality  and  variety  agreed 
to  be  delivered,  a  request  to  charge  as  to  what 
would  constitute  a  warrant  was  properly  re- 
fused.—Handy  v.  Boberts,  165  S.  W.  37. 

{252  (Mo.App.)  Where,  in  an  action  on  a 
fire  policy,  there  was  no  evidence  as  to  the 
value  of  the  services  of  plaintiff's  attorney,  it 
was  error  to  permit  the  allowance  of  an  attor- 
ney's fee  to  plaintiff  for  vexatious  refusal  to 
pay  the  amount  of  the  policy. — City  of  Aurora 
V.  Firemen's  Fund  Ins.  Co.,  165  8.  W.  357. 

g  252  (Tex.Civ.App.)  In  an  action  by  a  pas- 
senger for  injuries  caused  by  a  stray  bullet 
fired  bv  another  passenger  at  a  drunken  passen- 
ger who  was  making  an  assault  upon  him, 
where  all  the  evidence  tended  to  show  a  clear 
case  of  self-defense,  it  was  proper  for  the  trial 
court  to  refuse  to  inject  into  the  case  the  ques- 
tion of  justification  for  the  shooting. — Galvea- 
ton,  H.  &  S.  A.  By.  Co.  v.  Bell,  165  S.  W.  1. 

{  253  (Ky.)  Since  under  Ky.  St  g  73a,  provoc- 
ative mattery  may  be  pleaded  in  mitigation  of 
punitive  damages,  where  matters  of  provocation 
are  pleaded  and  supported  by  evidence,  the  court 
should  instruct  thereon. — ^Louisville  By.  Co.  v. 
Frick,  165  8.  W.  649. 

(K)   ReanestB  or  Frayers. 

{  255  (Tex.Civ.App.)  Unless  specially  request- 
ed, the  court  need  not  charge  the  jury  to  look 
to  the  evidence  of  plaintiffs,  as  well  as  defend- 
ant, in  determining  whether  the  contributory 
negligence  of  a  deceased  servant  for  whose 
death  the  action  is  brought  has  been  establisb- 
ed.— Texas  Power  &  Light  Co.  t.  Bird,  166  S. 
W.  8. 

{255  (Tex.CiT.App.)  In  an  action  on  a  note 

fiven  for  money  advanced  to  defendant  for 
rilling  a  well,  in  which  defendant  counter- 
claimed  for  damages  from  plaintiff's  delay  in 
pointing  out  a  place  for  drilling  the  well,  plain- 
tiff should  have  requested  a  charge  as  to  es- 
toppel from  claiming  such  damages  and  as  to 
an  uncertain  claim  bein^  sought  to  be  offset 
against  a  certain  claim,  if  she  desired  to  sub- 
mit those  questions. — Boss  v.  Jackson,  165  S. 
W.  513. 

{256  (Mo.)  Where  an  instruction  is  only  ob- 
jectionable on  the  ground  that  it  is  too  general, 
a  party  failing  to  request  a  charge  limiUng  the 
effect  thereof  cannot  complain. — State  ex  reL 
United  Bys.  Co.  v.  Beynolds.  166  8.  W.  729. 

{260  (Mo.App.)  Befnsal  of  a  request  to 
charge,  pertaining  to  the  burden  of  proof  and 
the  credibility  of  witnesses,  was  not  error, 
where  the  jury  was  otherwise  properly  instruct- 
ed on  such  questions.— Wiedeman  v.  St  Louis 
Taxlcab  Co.,  165  S.  W.  1105,  1106. 

{  260  (Mo.App.)  Bequested  instructions  which 
Me   substantially,   although   not   exactly,   cot- 
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ered  by  the  instructions  already  given  are  prop- 
erly refused.— Zwick  v.  Swinney,  166  8.  W. 
1124. 

(  260  (MaApp.)  It  was  within  the  court's  dis- 
cretion to  refuse  a  cautionary  instruction  as  to 
evidence  concerning  defendant's  statements, 
where  a  general  instruction  as  to  the  credibility 
of  witnesses,  including  their  means  of  knowl- 
edge and  apparent  intention  to  testify  truth- 
fully, was  given.— Hoggard  v.  Dickerson,  166 
S.  W.  1136. 

{260  (Tex.Giv.App.)  A  trial  court  need  not 
ive  a  requested  charge  which  was  substantial- 
y  given  in  another  special  charge,  as  well  as 
in  the  main  charge. — Galveston,  H.  &  S.  A.  By. 
Co.  T.  Bell,  165  S.  W.  1. 

{260  (Tex.Civ.App.)  It   was   not  error  in  a 

personal  injury  action,  in  which  the  court 
charged  all  of  the  recoverable  elements  of  dam- 
ages, to  refuse  a  requested  charge  that  in  es- 
timating the  injury  to  plaintiff  by  bis  diminish- 
ed capacity  to  labor  and  earn  money  in  the  fu- 
ture, the  jury  should  consider  his  age  at  the 
time  he  was  injured,  which  was  66  years. — 
Wells  Fargo  &  Co.  v.  Benjamin,  165  S.  W.  120. 

A  request  to  diarge,  in  a  personal  injury  ac- 
tion, not  to  allow  plaintiff  any  damages  for 
permanent  injury  unless  the  jury  found  that 
he  was  probably  permanently  injured  was  prop- 
erly refused,  though  the  charge  given  did  not 
refer  to  "permanent"  injuries,  where  it  did 
submit  all  of  the  proper  elements  of  damage. 
— Id. 

{ 260  (Tex.Civ.App.)  A  requested  charge,  in 
an  action  for  injury  to  land  by  the  construction 
of  railroad  terminal  yards  adjacent  thereto,  keU 
not  defective  for  not  charging  that  the  jury 
could  consider  those  uses  which  might  in  rea- 
sonable probability  occur  in  the  future  as  well 
as  present  uses ;  the  main  charge  having  so  in- 
structed.— Houston  Belt  &  Terminal  By.  Co.  v. 
Wilson,  165  S.  W.  560. 

(F)  Objeetloms  and  BKeeytlons. 

{  284  (Tex.Civ.App.)^  In  an  action  against  con- 
necting carriers  for  injury  to  cattle  the  fail- 
ure of  defendants  to  except  to  the  refusal  to 
give  a  request  to  apportion  the  damages  was  a 
waiver  of  an  objection  to  the  general  charge  on 
the  same  point,  under  the  express  provisions  of 
Acts  33d  Leg.  c.  59,  {  3,  amending  Bev.  St 
1911,  art.  2061.— Quanah,  A.  &  P.  By.  Co.  t. 
Galloway,  165  S.  W.  546. 

(G)  Constrnotlon  and  Ovoratlon. 

(296  (Ky.)  Where,  in  an  action  against  a 
railroad  company  for  injuries  for  being  assault- 
ed by  the  conductor,  in  which  defendant  claimed 
that  the  conductor  acted  in  self-defense,  the  in- 
struction gave  the  conductor  the  right  of  self- 
defense,  though  plaintiff  only  attempted  to  strike 
him,  any  error  in  charging  that  he  attempted 
to  strike  the  conductor  held  not  prejudicial  to 
defendant.— Louisville  By.  Co.  v.  Frick,  165  S. 
W.  649. 

(296  (Mo.App.)  An  instruction  that  if  plain- 
tiff was  unconscious  of  the  approach  of  a  street 
car,  and  it  was  apparent  to  a  reasonably  pm- 
dent  person  that  she  was  unmindful  of  danger 
and  was  going  upon  the  track,  it  was  the  mo- 
torman's  dut^  to  at  once  take  precaution  t* 
avoid  a  collision  hdd  not  erroneous  as  being  in- 
complete and  indefinite,  in  view  of  other  in- 
structions fully  charging  the  humanitarian  doc- 
trine.—Quinley  V.  Springfield  Traction  0>.,  165 
8.  W.  346. 

{296  (Tez.ClT.App.)  In  an  action  for  the 
wrongful  death  of  a  servant  the  failure  of  the 
court  to  charge  that  in  determining  the  ques- 
tion of  contributory  negligence,  the  jury  should 
consider  the  evidence  of  plaintiffs,  as  well  as 
that  of  defendant,  is  not  error,  where  other 
charges  summariied  the  acta  which  defendant 
claimed  showed  contribntory  negligence,  and 
submitted  the  question  whether  they  did. — Tex- 
as Power  &  Light  C^o.  t.  Bird.  166  8.  W.  & 
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Vm.  CirSTODT.  OOHDITOT,  AXS  DE. 
XTBEKATIOITB  OF  XUBT. 

{315  (Tez.CSiTJkpp.)  In  a  personal  injury  ac- 
tion by  one  whoM  nnrts  redaced  him  practical- 
ly to  invalidism,  it  did  not  show  misconduct 
on  the  part  of  the  jurors  that  some  of  them 
deemed  him  to  be  entitied  to  more  than  the 
$25,000  prayed  for  in  the  petition ;  and  an 
allowance  of  $18,000,  based  on  a  compromise 
of  the  yarions  opinions  of  the  jurors,  was  not 
the  result  of  misconduct— Galveston,  H.  &  S. 
A.  By.  Co.  T.  Bosher,  166  S.  W.  93. 

IX.  TEBDICT. 

(A)   General  Verdlot. 

I  330  (Mo.App.)  Where  there  were  two  counts 
in  a  petition,  one  stating  a  cause  of  action  ex 
contractu  and  the  other  ex  delicto  for  fraud  and 
deceit,  a  general  verdict  for  plaintiff  is  improp- 
er.—Pridemore  T.  Fife,  165  S.  W.  1156. 

{333  (Mo.App.)  A  verdict  for  plaintiff  "at 
the  sum  of  $6,500.00  six  thousand  5.00  dollars" 
was  ambiguous  as  to  the  amount  above  $6,005, 
and  the  trial  court  should  have  corrected  it 
before  rendering  judgment.— Hays  v.  Hogan, 
165  8.  W.  1125. 

{  340  (Tex.Civ.App.)  Where,  as  the  result  of 
a  mistake  in  computation,  the  jury's  verdict 
was  too  high,  the  court  was  not  required  to  set 
the  verdict  aside  or  render  judgment  for  the 
amount  returned ;  the  correct  amount  being  as- 
certainable from  the  agreed  facts. — St.  Louis,  S. 
P.  &  T.  Ry.  Co.  v.  Wall,  165  S.  W.  527. 

(B)  Special  Interrovatorlea  and  Findings. 

{350  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  car  repairer  by  metal  flying  off  the 
chisel  and  hammer  used  in  cutting  bolts,  the 
court  held  required  to  submit  the  issues  wheth- 
er the  emplo^^s  chose  the  method  of  work  and 
whether  the  injury  was  the  result  of  an  acci- 
dent—Missouri,  K.  &.  T.  Ry.  Co.  of  Texas  v.  De- 
nahy,  165  S.  W.  529. 

{  357  (Tex.Civ.App.)  Where  answers  to  previ- 
ous interrogatories  plainly  stated  that  there 
was  a  written  contract  between  the  parties,  an 
answer  to  an  interrogatory  whether  there  was  a 
written  contract  and  whether  it  was  the  one  in- 
troduced b^  defendant,  that  "there  was  a  eon- 
tract  considered  for  transportation,"  was  not 
fatally  defective  as  unresponsive. — St  Tvouis, 
S.  P.  &  T.  Ry.  Co.  V.  Wall.  165  S.  W.  527. 

X.  TRIAI.  BT  OOUKT. 

(B)  Plndlnv*  of  Fact  and  OonelaBtons  ot 
I.avr. 

(  388  (Tex.av.App.)  Failure  of  the  trial  court 
to  file  its  findings  of  fact  and  conclusions  of 
law,  when  seasonably  requested  to  do  so,  re- 
quires a  reversal  when  a  statement  of  facts  is 
not  preserved  or  brought  up  with  the  tran- 
script-Edwards V.  McGuire,  165  S.  W.  477. 

{  389  (Mo.App.)  A  request  for  declarations  of 
law  is  a  waiver  of  a  party's  right  to  have  the 
court  make  separate  written  conclusions  of  fact 
—Chandler  v.  Blanke  Tea  &  Coffee  Co.,  165  8. 
W.  819. 

{392  (Tez.Civ.App.)  The  trial  judges  need 
not  adopt  the  conclusions  of  fact  and  law  pre- 
pared by  a  party,  so  that  an  assignment  of  er- 
ror that  it  did  not  do  so  is  bad,  as  appellant 
should  have  attacked  the  findings  if  it  claimed 
that  the  facts  did  not  support  them.— Texas- 
Mexican  Ry.  Co.  V.  Reed,  165  S.  W.  4. 

{396  (Tex.Civ.App.)  Oral  sUtemente  of  a 
party  prior  to  the  execution  of  a  written  con- 
tract were  merged  therein,  and,  though  received 
in  evidence  without  objection,  could  not  form 
the  basis  of  a  finding  or  judgment. — Ijock  v. 
Citizens'  Nat  Bank.  165  S.  W.  536. 


TROVER  AND  CONVERSION. 

See  Carriers,  {(  86,  228;  Gamisbment,  {  112 ; 

Shipping. 


I.  ACTS  OONSTXTUTING  OONVEK- 

SlOir  Airo  I.IABXIJTT 

THEBEFOB. 

{  10  (Tenn.)  The  sale  of  logs  shipped  by  • 
railroad  company  for  demurrage  when  the 
freight  charges  due  bad  been  paid,  so  that  no 
demurrage  was  chargeable,  was  a  conversion  of 
the  logs.— Dunlap  Lumber  Co.  ▼.  Naahville.  C. 
&  St  L.  Ry.  Co.,  165  S.  W.  224. 

n.  AOTIONB. 
(C)  BTidenee. 

(40  (Mo.App.)  That  a  husband  accepted  a 
check  in  his  own  name  belonging  to  his  wife 
was  not  conclusive  evidence  that  be  was  con- 
verting the  money  to  his  own  use. — Stenson  t. 
Lancaster,  165  8.  W.  115& 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Charities;    Limitation  of  Actions,   |   19; 
Monopolies,  {  17;    Mortgages,  (  616. 

I.  CBEATIOH,   EXISTENCE,   AND   VA. 

UDIT7. 

(A)  Bzpreas  Trmmtu. 

{44  (Tez.Civ.App.)  A  parol  trust  in  lands 
may  be  establisheid  by  the  evidence  of  one  wit- 
ness, if  it  is  such  as  to  satisfy  the  conscience 
of  the  court  that  equitable  relief  should  be  ad- 
ministered.—Ellerd  V.  Ellison,  165  S.  W.  876. 

(B)   Resnitlaar  Trusts. 

{ 84  (Mo.)  Where  an  administrator  de  bonis 
non  of  an  estate  bequeathed  to  his  wife  for  life 
with  remainder  to  her  bodily  heirs  invested  the 
property  of  the  estate  in  land,  he  held  it  in 
trust  for  the  wife  and  her  bodily  heirs. — Hau- 
ser  V.  Murray,  165  S.  W.  376. 

VH.  ESTABUSBMENT  AND  EN. 
7OB0EBIENT  07  TBUBT. 

(O)    AOtlOSB. 

{373  (Tex.01v.App.)  Whether  plaintiff  con. 
tracted  with  O.  to  purchase  certain  school  lands, 
agreeing  to  furnish  half  of  the  price,  so 
that  O.  should  take  title  to  one-half  the  land 
as  trustee,  held  for  the  jury.— Jilllerd  t.  Ellison, 
165  8.  W.  876. 

TUMORS. 

See  Evidence,  {  14. 

ULTRA  VIRES. 

See  Corporations,  {  615. 

UNAVOIDABLE  ACCIDENT. 

See   Carriers,  {  316. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  {{  142,  145. 

UNION  DEPOTS. 

See  Eminent  Domain,  |  47. 

UNITED  STATES. 

S«e  Public  Lands,  {  92. 

VACATION. 

See  Judgment,  {  360;   Municipal  Corporationa, 
{  657 ;    Taxation,  {  689. 
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VAGRANCY. 

See  Criminal  Law,   i  1091. 

}  I  (Ter.Cr.App.)  The  word  "visible,"  as  used 
in  Pen.  Code  1911,  art.  634,  defining  vagrants, 
means  noticeable,  apparent,  open,  conspicuous,  or 
perceptible  by  the  eye. — Branch  v.  State,  165  S. 
W.  605. 

The  purpose  Of  the  vagrant  statute  (Pen.  Code 
1911,  art.  6S4>),  deBning  vagrants,  and  fixing  the 
punishment,  etc.,  being  to  punish  persons  whose 
status  or  course  of  conduct  is  that  of  vagrants 
as  defined  in  the  act,  it  is  no  defense,  when 
such  status  is  shown  to  exist,  that  such  person 
has  money,  etc.,  since  he  may  have  secured  it  by 
gambling,  etc. — Id. 

S  3  (Tex.Cr.App.)  In  a  prosecution  for  va- 
grancy under  Pen.  Code  1911,  art  634,  any  evi- 
dence that  the  defendant,  at  the  time  charged, 
had  some  mone^-  on  his  person,  and  that  he  paid 
cash  for  groceries,  was  not  relevant. — Branch  v. 
State,  165  S.  W.  605. 

VALUE. 

See  Appeal  and  Error,  §§  51,  66. 

VARIANCE. 

See  Pleading,  §i  387,  38& 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  {  1050;  Brolters;  Deeds; 
Blvidence,  §S  142,  461;  Execution,  |  256;  Ex- 
ecutors and  Administrators,  {  116;  Frauds, 
Statute  of,  SJ!  72-116 ;  Guardian  and  Ward, 
§«  54,  69,  131;  Homestead,  |{  96,  128;  In- 
fants, I  39 ;  Mechanics'  Liens,  |  69;  Sales ; 
Specific  Performance;  Subrogation,  |  23; 
Taxation,  {{  632-832;    Trial,  {  191. 

TV.  PEKFOBMANGE    OF    CONTRACT. 

<C)  dnantity  o(  I,aiid  and  Appartenaneea. 

I  165  (Ark.)  A  deficiency  of  63  acres  in  a 
tract  conveyed  by  deed,  which  represented  cer- 
tain tracts  described  therein  as  aggregating  565 
acres  and  other  tracts  being  of  an  unknown 
acreage,  is  immaterial.— Mobbs  v.  Burrow,  165 
S.  W.  269. 

V.  BIGHTS   AND  UABIUTIES  OF 

PARTIES. 

(A)   As  to  Each  Otber. 

f  189  (Tex.Civ.App.)  A  mere  contract  of  sale 
does  not  estop  the  purchaser  to  deny  the  ven- 
dor's title,  but  a  purchaser  obtaining  possession 
on  the  faith  of  tne  contract  may  not  deny  the 
vendor's  title.— Groves  y.  Whittenberg,  165  S. 
W.  889. 

(C)  Bona  Fide  Pnrehaaera. 

§226  (Tex.Civ.App.)  Where  purchasers  of 
land  paid  the  purchase  price  to  a  bank,  to  be 
paid  over  to  the  vendor,  and  the  conveyance 
was  deposited  with  the  bank  before  the  purchas- 
ers had  notice  of  plaintiff's  equitable  iotere»t, 
the  fact  that  the  bank  retained  the  funds  and 
the  deed  until  after  the  purchasers  acquired  no- 
tice of  plaintiff's  claim  does  not  deprive  them 
of  the  defense  of  bona  fide  purchase.— Meador 
Bros.  V.  Hines,  165  S.  W.  915. 

f  229  (Tex.Civ.App.)  A  statement  by  one  en- 
gaged in  the  land  and  abstract  business  to  a 
purchaser  of  land  that  he  thought  the  sale 
would  not  be  good  unless  the  vendor's  wife 
joined  was  not  sufficient  to  apprise  the  pur- 
chaser of  an  equitable  interest  in  the  vendor's 
wife.— Meador  Bros.   v.  Hines,   165  S.  W.  915. 

§  23 1  (Tex.Civ.App.)  Where  a  trust  deed  was 
executed  as  further  security  for  a  vendor's  lien 
note,  and,  on  default,  the  property  was  sold 
and  the  trustee's  deed  placed  on  record,  a  sub- 
sequent purchaser  from  the  vendee  took  with 
notice  of  the  foreclosure  deed  and  was  not  an 
innocent  purchaser  for  value. — Wood  v.  Smith, 
165  S.  W.  471. 


923f  (Tex.Civ.Apn.)  Purchaser  of  land  locat- 
ed under  certificate  from  heir  of  certificate  hold- 
er's devisee  held  not  entitled  to  protection  as  an 
innocent  purchaser,  as  against  those  claiming 
under  a  transfer  of  the  certificate ;  the  records 
of  the  county  having  been  destroyed  by  fire  so 
that  they  disclosed  nothing  as  to  the  title. — 
Temple  Lumber  Co.  v.  Broocks,  165  S.  W.  507. 

Purchaser  of  land  from  heir  of  devisee  of  cer- 
tificate holder  held  put  upon  inquiry  and  charged 
with  notice  of  the  transfer  of  the  certificate  on 
file  ii\  the  general  land  office. — Id. 

I  239  (Tex.Civ.App.)  A  deed  coming  into  gran- 
tee's possession  without  grantor's  assent,  given 
with  the  intention  that  it  shall  operate  as  a  con- 
veyance, will  not  pass  title,  even  as  against  an 
innocent  purchaser  for  value  from  the  grantee, 
and  without  notice.— Tyler  Building  &  I^oan 
Ass'n  V.  Baird  &  Scales,  165  S.  W.  5&. 

{242  (Tex.Civ.App.)  One  asserting  an  equity 
in  land  against  the  purchasers  of  the  legal  title 
has  the  burden  of  showing  that  such  putebasers 
were  not  bona  fide  purchasers  without  notice. 
—Meador  Bros.  v.  Hines,  165  S.  W.  915. 

§  243  (Tex.Civ.App.)  Where  the  holder  of  an 
equitable  interest  in  land  wired  defendants,  who 
had  already  paid  the  purchase  price  to  the 
agent  of  the  vendor,  to  assist  her  in  establishing 
her  title  and  that  she  would  protect  them,  but 
defendants  refused,  the  telegram  was  inadmissi- 
ble in  a  suit  by  the  holder  of  the  equitable  title. 
—Meador  Bros.  v.  Hines,  165  8.  W.  915. 

1 244  (Tex.Civ.App.)  In  an  action  by  one  who 
asserted  an  equitable  interest  in  land  the  legal 
title  to  which  defendants  had  acquired  evidence 
held  insufficient  to  show  that  defendants  were 
not  bona  fide  purchasers  without  notice. — Mea- 
dor Bros.  V.  Hines,  185  S.  W.  915. 

VI.  REMEDIES  OF  -VENDOR. 

(A)  lilen  and  Recovery  of  I.and. 

1 274  (Mo.)  A  purchaser  of  land  subject  to  a 
vendor's  lien  could  not  retain  possession  there- 
of, and  refuse  to  pay  the  purchase  money,  how- 
ever defective  the  title  thereby  acquired,  if  bis 
title  and  possession  was  based  upon  such  pur- 
chase.—Powell  v.  Hunter,  165  S.  W.  1009. 

§281  (Mo.)  In  a  suit  to  enforce  a  vendor's 
lien  against  a  purchaser  from  the  vendee,  who 
claimed  that  he  had  the  legal  title  and  pur- 
chased from  the  vendee  merely  to  buy  his  peace, 
evidence  held  to  support  a  judgment  for  sucti 
purchaser.-^Powell  v.  Hunter,  165  S.  W.  1009. 

The  burden  of  proof  rested  upon  the  parties 
seeking  to  enforce  the  lien. — Id. 

§285  (Ky.)  Under  Civ.  Code  Prac.  §§  692- 
G^,  the  court,  in  a  suit  to  enforce  a  vendor's 
lien  inferior  to  a  mortgage  lien,  may  not  direct 
a  sale  until  the  mortgage  debt  is  due,  though 
the  mortgagee  assents  to  a  sale  subject  to  bis 
lien. — Gibbs  v.  Ballard  County  Bank's  Assignee, 
166  S.  W.  692. 

(B)  Aetloas  for  Parehaae  Monex. 

§  315  (Ky.)  Id  an  action  for  the  price  of  an 
interest  in  land  which  plaintiff  claimed  he  con- 
tracted to  sell  defendant,  and  which  was  con- 
veyed to  defendant  by  tlie  holder  of  the  legal 
title,  evidence  held  to  sustain  judgment  for 
plaintiff. — Lancaster  v.  Cambron,  165  S.  W. 
416. 

Vn.  REBCEDIEB  OF  PURCHASER. 
(B)   Aetlona  tor  Breaeli  ot  Contract. 

§  350  (Ark.)  In  an  action  for  a  vendor's  mis- 
representations as  to  quantity  in  the  sale  of  a 
tract  of  land,  evidence  held  sufficient  to  sustain 
a  finding  by  the  chancellor  that  the  vendor 
did  not  misrepresent  the  quantity  of  the  land 
conveyed.— Mobbs  v.  Burrow,  165  S.  W.  288. 

VENUE. 

See  Corporations,  §  503;  Courts,  §  S7;  Crim- 
inal Law,  §1!  121.  l.'!» ;  Justices  of  the  Peace, 
§§  73,  74,  161;   f'leading,  %  111, 
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U.  DOMJOIUB  OB  REUDEirOE  OF 
PABTIE8. 

8  32  (Tez.Cir^pp.)  Where  defendant  filed  a 
cross-petition  in  an  action  for  fraud  in  inducinK 
plaintiff  to  vpurchase  land,  defendant  thereby 
waived  ita  plea  of  priTilege  to  be  sued  in  the 
county  of  its  domicile.— Zavala  Land  &  Water 
Co.  V.  Tolbert,  165  S.  W.  28. 

i  32  (Tex.CiT.App.)  A  plea  of  priTilege  to  he 
sued  in  the  connty  of  the  defendant'!  residence 
is  a  preliminary  plea,  which  is  waived  if  not 
fully  presented  before  announcement  of  ready 
for  trial,  and  evidence  offered  on  the  trial  could 
not  be  relied  on  in  support  of  such  a  plea. — 
Texas,  G.  &  N.  Ry.  Cfo.  y.  Berlin,  166  S.  W. 
62. 

VERDICT. 

See  Appeal  and  Error,  g{  964-1016 ;   Trial,  tl 

VERIFICATION. 

See  Pleading,  §  422. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  {  189. 

WAIVER. 

See  Appeal  and  Error,  U  230,  499.  882,  1078; 
Carriers,  |  218 ;  Constitutional  Law,  J  43 ; 
Courts,  §  37;  Criminal  Law,  §  1106:  Deeds, 
i  175 ;  Estoppel ;  Insurance,  H  388,  664 ; 
Justices  of  the  Peace,  i  161;  Pleading,  J! 
406,  422;  Trial,  H  284,  389;  Venue,  {  32; 
Wills,  §  260,  717 ;    Witnesses,  |  219. 

WAR. 

Sec  Evidence,   {  11. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  |§  86,  91. 

WARNING. 

See  Master  and  Servant,  ||  160,  154. 

WARRANTY. 

See  Sales,  |§  262-273,  429. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Fraud,  (  20;  Navigable  Waters; 
Railroads,  §  108;    Trial,  f  191. 

n.  NATITRAI.  WATiat  OOUBBES. 
(C)  Foliation. 

S  76  (MoJ^pp.)  In  an  action  for  the  pollution 
of  a  water  course,  evidence  held  to  show  a  joint 
wrong  on  the  part  of  all  the  defendants,  com- 
mitted maliciously,  for  which  plaintiff  was  en- 
titled to  recover  punitive  damages. — Schumacher 
T.  Shawhan  Distillery  Co.,  165  S.  W.  1142. 


WAYS. 

See  Private  Roads. 

WEAPONS. 

See  Criminal  Law,  {  32. 

I  7  (Tex.Cr.App.)  One  informed  that  an  inde- 
cent proposal  had  been  made  to  his  wife  may 
not  carry  a  pistol  while  going  to  see  the  person 
making  the  proposal  to  demand  an  explanation 
of  his  conduct.— Austin  v.  State,  165  S.  W.  462. 

{  ( I  (Tex.Cr.App.)  Pen.  Code  1911,  art.  476, 
authorizing  peace  officers  to  carry  a  pistol,  held 


not  to  antliorize  deputy  sheriff  to  do  so  when 
outside  the  county  of  his  appointment  and  not 
on  official  business. — Ransom  v.  State,  165  S.  W. 
032. 

Under  Rev.  St.  1911,  art.  7125,  where  sheriff 
appointed  two  deputies  in  justice  precinct  other 
than  that  where  the  countv  site  was  situated, 
one  of  whom  was  the  active  deputy,  appoint- 
ment of  the  other  held  illegal,  and  to  give  him 
no  right  to  carry  a  pistol  under  Pen.  Code,  art 
476.-Id. 

§  17  (Tex.Cr.App.)  On  a  trial  for  carrying  a 
pistol,  admission  of  evidence  as  to  an  altercation 
between  accused,  after  he  had  given  bail  for 
his  appearance  and  left  the  jail,  and  a  person 
who  followed  him  to  get  him  to  return  to  at- 
tend to  some  minor  matter,  was  reversible  er- 
ror.—Ransom  V.  State,  165  S.  W.  932. 

WEBB-KENYON  ACT. 

See  Commerce,  i  14. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Charities;  Descent  and  Distribution;  Evi- 
dence, t  883;  £}zecutors  and  Administrators; 
Specific  Performance,  M  86,  121;  Taxation, 
Si  876,  885. 

I.   NATXTRE  AND  EXTENT  OF  TESTA- 
MEIfTAKT  POWER. 

i  7  (Mo.)  One  taking  a  vested  remainder  un- 
der a  deed  on  the  delivery  thereof  may  devise 
his  interest,  though  he  dies  prior  to  the  life 
tenant.— Eckle  v.  Ryland,  165  S.  W.  1035. 

One  taking  a  contingent  remainder  which  will 
become  vested  on  the  contingency  that  he  sur- 
vives the  life  tenant  acquires  an  interest  which 
is  alienable,  subject  to  the  happening  of  the 
contingency;  but  his  interest  is  not  devisable, 
for  a  will  takes  effect  only  at  the  death  of  tes- 
tator, and,  in  the  event  of  bis  death  before  the 
death  of  the  life  tenant,  no  interest  will  pass. 
—Id. 

m.  CONTBACTS  TO  DEVISE  OB  BE- 
QUEATH. 

1 61  (Mo.)  The  mere  fact  of  execution  of  joint 
wflls  is  not  sufficient  evidence  in  Itself  to  show 
that  the  wills  were  made  pursuant  to  a  con- 
tract.—Wanger  V.  Marr,  165  S.  W.  1027,  1032. 

The  reciprocal  character  of  separate  wills,  if 
proved,  is  not  so  significant  evidence  that  they 
were  executed  pursuant  to  a  contract  as  is  the 
execution  in  a  single  instrument  of  the  joint  will 
of  husband  and  wife.— Id. 

Evidence  in  a  snit  by  heirs  of  a  wife  against 
the  husband  for  specific  performance  of  a  con- 
tract held  insufficient  to  establish  the  fact  that 
contemporaneous  wills  executed  by  the  husband 
and  wife  were  executed  pursuant  to  a  contract. 
—Id. 

IV.  BEQinSITES    AND    VAIiIDITT. 

(A)  Natare  aad  Baaeatlala  ot  Teatameata- 
ry  IHapoalMoaa. 

i  88  (Tex.Civ.App.)  An  instrument,  in  form  of 
a  deed  executed,  recorded^  and  delivered,  will 
not  be  construed  to  be  a  will  because  of  a  provi- 
sion that  the.  grantors  should  occupy  the  land 
until  their  death.— Emerson  v.  Pate,  165  S.  W. 
469 ;   Same  v.  Rice,  Id.  471. 

(C)  BxeeatloB. 

I  1 1  r  (Tez.Civ.App.)  Under  Rev.  St  1895, 
art  5335,  an  instrument  was  not  valid  as  a  will, 
where  it  was  not  signed  with  testator's  name  by 
himself  or  by  some  one  else  by  his  direction, 
though  his  name  was  recited  in  its  body. — Ar- 
mendariz  de  Acosta  v.  Cadena,  165  S.  W.  555. 
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V.  PBOBATE.  ESTABUSHXBNT, 

AND  ANinn.M£MT. 

(B)  JartsdietlOB,  Umltatloas,  and  Kjsehea. 

{  260  (Tex.CiT.App.)  Where  proponent  was 
advised  of  the  contents  of  a  will  within  a  month 
after  testator's  death,  and  waived  its  provision 
in  favor  of  a  verbal  agreement  made  with  other 
beneficiaries,  pursuant  to  which  the  estate  was 
administered,  the  fact  that  the  other  parties 
refused  to  carry  out  the  agreement  was  not  an 
excuse  for  not  applyine  for  probate  within  four 
years  from  testator's  death,  as  required  by  Rev. 
St.  1895,  art.  1881.— Armendarie  de  Acosta  v. 
Cadena,  165  8.  W.  556. 

VI.   GONSTBTTOTIOir. 

(A)    General  Hnlea. 

{487  (Ark.)  Extrinsic  evidence  is  not  admis- 
sible to  eetablish  a  testator's  intention. — ^Duen- 
sing  V.  Duensing,  165  S.  W.  956. 

S488  (Ark.)  Extrinsic  evidence  is  admissible 
to  identify  the  ben«flciary,  where  there  is  un- 
certainty or  ambiguity  in  the  designation.— 
Duensing  v.  Duensing,  165  S.  W.  956. 

(B)    Deaivnatlon  »t  DcTiaees  and  I<eva- 
teea  and  Tbelr  BespeetlTC  Slkares> 

{484  (Ark.)  A  deviie  to  Frederick  William, 
one  of  the  sons  of  the  testator,  held  to  be  in- 
tended for  a  son  named  William  Frederick. — 
Duensing  t.  Duensing,  166  S.  W.  956. 

(C)   SnrTlT*MkI*,   Re»>«a«»t«tlon,  and 
Snbatitntlon. 

1 545  (K^.)  Where  testator  devised  the  re- 
mainder of  hi*  estate  to  two  nephews  in  fee,  to 
be  paid  to  them  when  they  became  21,  and,  if 
they  died  without  issue,  then  to  pass  to  certain 
others,  such  limitation  referred  to  their  death 
without  child  or  children  before  the^  liecame 
21,  and  before  the  period  of  distribution. — Cas- 
sity  T.  Riley,  165  S.  W.  678. 

(B)   Kainre  of  Batatea  and   Intereata   Cre- 
ated. 

I  614  (Ky.)  A  devise  to  one  for  life  and,  at 
his  death,  to  his  children,  if  any,  and,  if  none, 
to  liis  heirs,  creates  in  the  first  devisee  a  HI* 
estate  only,  within  Ky.  St  {  2346.— Brady  T. 
Brady.  165  S.  W.  655. 

(F)  Tested  or  Contlnveat  Batatea  and  In- 
tereata. 

1 634  (Mo.)  Where  land  was  devised  to  a 
person  for  life  with  remainder  to  her  bodily 
heirs,  the  remainders  were  contingent  and  not 
descendible,  and  therefore  vested  in  the  sole 
surviving  child  of  the  life  tenant  living  at  the 
time  of  her  death, — Hauser  v.  Murray,  165  S. 
W.  376. 

Vn.  RICIHTS  AND  UABXXJTIES  OX* 
DEVISEES  AND  UBOATSES. 

(A)   Nature   ot   Title   and    Rlchta   In    Oen- 
eral. 

8717  (Ky.)  Where  testatrix  bequeathed  $2,000 
to  finish  the  education  of  a  daughter  then  17 
years  of  age,  the  ftict  that  the  daughter  per- 
mitted 5  years  to  elapse  and  married  before 
claiming  the  benefit  of  the  legacy  was  not  a 
waiver  thereof.— Bnckner's  Adm>  t.  Martin,  165 
S.  W.  665.  ,  . 

(B)  Abatement. 

i  808  (Ky.)  Where  testatrix  died  owing  two 
of  her  children  an  nnliquidated  demand,  as  their 
guardian,  which  was  a  preferred  debt  under  Ky. 
St.  f  3888,  such  indebtedness  was  not  canceled 
by  a  legacy  in  her  will  to  such  children  larger 
than  the  provision  made  therein  for  her  other 
children.- Bnckner's  Adm'r  v.  Martin,  166  S. 
W.  665. 


WILSON  ACT. 


See  Commerce,  {{  8,  61. 


WITNESSES. 

See  Appeal  and  Error,  i  994 :  Continoance,  f 
35 ;  Criminal  Law,  f|  507-511,  665.  ^, 
1144,  1153,  1158,  1159,  1170Vj :  Depositions: 
Evidence;  Mandamus,  g  10;  Municipal  Cor- 
porations, §5871,  873;  Perjury;  Statutes^ 
|g  79,  lOS;   Trial,  |{  61,  62,  187,  236. 

X.  ATTENDANCE.  PBODUOTION  OS 

DOOUHENTS,  AND  COW. 

PEN8ATION. 

{  26  (Mo.)  Under  Rev.  St.  1909,  i  9825,  a  St, 
Louis  police  officer  is  a  "city  officer"  within  a 
city  ordiiiance  providing  that  witnesses  other 
than  city  officers  shall  be  entitled  to  50  cents  for 
each  day's  attendance  on  police  court. — State  ex 
rel.  Wander  v.  Kimmel,  1Q6  S.  W.  1067. 

Under  St  Loaia  City  Charter,  art  3,  |  26,  cL 
8,  authorizing  the  General  Assembly  to  establish 
compensation  of  witnesses,  the  General  Assem- 
bly was  authorixed  to  pass  an  ordinance  that 
witnesses,  city  officers  excepted,  should  be  en- 
titled to  50  cents  for  each  day's  attendance. — Id. 

n.  COMFETENCT. 

(A)  Oapaelty   iwd    <inaU«eaU»a»   Im   «i«B» 
eral. 

{40  (Tex.Cr.App.)  A  giil  10  years  old,  who 
shows  that  she  has  sufficient  intellect  to  give  her 
testimony,  and  who  knows  that  she  will  l>e  im- 
prisoned for  testifying  falsely,  is  competent  to 
testify.— Cole  v.  State,  166  S.  W.  929. 

(45  (Tex.Cr.App.)  A  child  eight  yean  old, 
who  shows  on  voir  dire  that  she  can  relate  the 
transactlona  as  to  which  she  will  be  examined 
and  understands  the  nature  of  an  oath  and  that 
she  will  he  punished  if  she  does  not  tell  the 
truth,  is  properly  permitted  to  testify.— Douglass 
V.  State,  165  S.  W.  933. 

{  48  (Tex.Cr.App.)  Under  the  Suspended  Sen- 
tence Law  (Acts  3Sd  Leg.  c.  7,  {{  2,  4),  hdd 
that  one  convicted,  hut  whose  sentence  had  been 
suspended,  and  not  pronounced,  was  not  in- 
competent as  a  witness  on  the  ground  of  con- 
viction of  crimen— E^pinoza  v.  State,  165  S.  W. 
208. 

§56  (Mo.App.)  In  an  action  by  •  physician 
to  recover  for  trestments  rendered  the  defend- 
ant's wife,  the  wife  is  competent  to  testify, 
under  Rev.  St  1909,  {  6359,  allowing  taatimony 
by  her  as  an  agent  o^  her  husband. — Lyie  v. 
Andalaft,  165  sTw.  114a 

{79  (Tex.Cr.App.)  A  chiUl  over  14  years  old 
is  presumptively  competent  to  testity. — Douglass 
v._9tate,  165  8.  W.  VSS. 

I4e  competency  of  a  child  under  14  years  of 
age  t«  testify  moat  be  determined  by  examina- 
tion by  the  court,  and  ita  decision  will  not  be 
disturbed  in  the  absence  of  abuse  of  discretion 
to  the  prejndioe  of  the  patty  eomplalalng.— Id. 

(D)  Confldentlal  Relattona  and  PrlTlleved 
Oenunmnlcatlona. 

{198  (Ark.)  The  object  of  Kirby's  Dig.  | 
3(^5,  relating  to  privileged  communications  be- 
tween attorney  and  client,  is  to  secure  free- 
dom of  communication,  so  that  the  attorney 
may  act  nnderstandingly  concerning  the  mat- 
ters in  which  he  is  employed;  but  the  rule 
should  be  strictly^  oonstmed,  and  limited  to 
cases  falling  within  its  principle. — Vittitow  v. 
Burnett,  165  S.  W.  625. 

{205  (Ark.)  Where  a  party  employed  an  at- 
torney to  assist  him  in  purchasing  land,  and 
directed  him  to  write  to  the  owner  making  him 
an  offer  for  the  land,  such  letter  was  admissible, 
in  a  sutMeqnent  action  of  ejectment,  since  com- 
munications made  by  a  client  with  the  inten- 
tion that  they  be  imparted  to  a  third  party  do 
not  fall  within  the  rule  of  privileged  com- 
munications.— Vittitow  V.  Burnett  Iw  S.  W. 
625. 

{ 208  (Mo.)  At  common  law  communioationa 
between  a  physician  and  patient  were  not  privi- 
leged.—State  V.  Long,  165  S.  W.  748. 
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(219  (Mo.)  Where  the  state,  In  a  prosecution 
for  seduction  under  promise  of  marriage,  offer- 
ed the  evidence  of  prosecutrix,  her  mother,  and 
one  of  three  physicians  -who  bad  previously 
treated  her  for  alleged  "womb  trouble,"  to  the 
effect  that  the  trouble  with  prosecutrix  was  in 
fact  womb  trouble  and  not  pregnancy,  accused 
could  show  by  the  other  two  physicians,  that 
the  real  cause  of  the  trouble  was  pregnancy  aa 
against  the  objection  that  the  testimony  was 
privileged.— State  v.  Long,  165  S.  W.  748. 

When  the  privilege  as  to  communications  be- 
tween a  physician  and  patient  is  once  waived, 
it  Is  waived  until  the  iinal  determination  of  the 
case,  however  many  trials  may  be  required. — 
Id. 

in.  EXAiaifATIOW. 
(A>  Talclnc  Teatlmony  In  Oenenil. 

1 255  (Ky.)  The  records  of  an  express  com- 
pany as  to  die  shipment  of  certain  goods  could 
only  be  used  to  refresh  the  memory  by  witness- 
es who  made  them  or  who  bad  personal  Itnowl- 
edge  of  the  facts  testified  about,  and  persons 
who  did  not  make  them  could  not  testify  as  to 
what  they  showed. — Commonwealth  v.  McGar- 
vey,  166  S.  W.  973. 

1 257  (Ky.)  Memoranda  used  to  refresh  the 
recollection  of  a  witness  are  not  admissible  tn 
evidence.— Commonwealth  v.  McGarvey,  165  S. 
W.  973. 

(B)  Crosa-BzaBUaatton    aad   Ke~examina- 
tion. 

{288  (Tex.Ciy.App.)  In  an  action  for  the 
wrongful  death  of  a  servant,  killed  by  an  ex- 
plosion of  steam  pipes,  testimony  by  defend- 
ant's chief  engineer,  that  after  the  accident  the 
pipes  were  talcen  in  charge  by  the  boiler  insur- 
ance company,  could  not  be  complained  of  by 
defendant;  the  matter  being  proper  cross-ex- 
amination.—Texas  Power  &  Light  Co.  v.  Bird,- 
166  S.  W.  8. 

§  268  (Tex.Cr.App.)  In  a  prosecution  for 
pursuing  the  occupation  of  selling  intoxicants 
in  prohibition  territory,  accused  could  be  aslced, 
on  cross-examination,  how  she  acconnted  for 
so  many  people  coming  to  her  to  buy  wbiskjr. — 
Hightower  v.  State,  165  S.  W,  184. 

{  274  (Ky.)  Where  a  defendant,  charged  with 
carnal  knowledge  of  a  female  under  16,  offered 
evidence  of  his  good  character,  it  was  proper  to 
cross-examine  the  character  witnesses  as  to 
whether  they  bad  heard  reports  of  improper  acts 
between  defendant  and  other  women,  for  the 
purpose  of  showing  tbo  accuracy  and  candor  of 
the  witnesses. — McCreary  v.  Commonwealth, 
165  S.  W.  981.- 

f  274  (Tex.  Cr.  App.)  Where  defendant  was 
entitled  to  show  specific  communicated  acts  of 
violence  on  defendant's  part,  tbe  state,  oa 
cross-examination,  was  entitled  to  show  that 
they  were  justified.— Bullock  v.  State,  165  S. 
W.  196. 

1 275  (Ky.)  Where,  in  an  action  for  assault 
and  battery  by  the  railroad  conductor,  plaintiff 
stated,  in  answer  to  a  qneetiOD,  that  be  was  not 
in  the  habit  of  using  vile  epithets  unless  ex- 
tremely provoked,  but  that  he  did  not  use  them 
when  be  was  assaulted,  he  could  not  be  asked 
on  cross-examination  if  he  did  not  apply  certain 
epithets  to  a  certain  person ;  that  being  a  col- 
lateral matter. — Louisville  Ry.  Co.  v.  Frick, 
165  S.  W.  649. 

I  282  (Tei.Civ.App.)  Where  a  w^itness  is  call- 
ed for  plaintiff,  defendant  may  propound  leading 
questions  to  him  on  cross-examination,  though 
the  witness  was  not  examined  in  chief  as  to 
the  matter  made  the  subject  of  the  questions. — 
Zavala  Land  ft  Water  Co.  v.  Tolbert,  165  S. 
W.  28. 

(O  PrlTllese  of  Witness. 

1 307  (Tex.Cr.App.)  The  proceedings  were  not 
irregular,  where,  on  a  prosecution  for  receiving 
from  E.  stolen  cattle,  K.,  called  by  the  state. 


after  testifying  that  he  bought  the  cattle,  claim- 
ed his  privilege,  and  was  excused  from  further 
testifying.— Stanfield  v.  State.  165  S.  W.  216. 

IV.   CRZa>IBIUTT.  IMPEACHMEKT, 

CONTRADICTIOM,  AITO   OOXU 

ROBOBATIOH. 

(A)   In  Oeneral. 

1 318  (Tcx.Civ.App.)  It  is  error  to  admit  evi- 
dence sustaining  a  witness'  reputation,  if  such 
witness  has  not  been  impeached.— Wells  Fargo 
&  Co.  V.  Benjamin,  165  S.  W.  120. 

S  330  (Ky.)  Under  Civ,  Code  Prac.  §  597,  de-. 
daring  that  a  witness  may  not  be  impeached 
by  evidence  of  particular  wrongful  acts,  except 
that  it  may  be  shown  that  he  has  been  convict- 
ed of  felony,  it  is  improper  to  interrogate  a 
witness  as  to  whether  he  Je  under  indictment 
tor  felony.— Sullivan  v.  Commonwealth,  165  S, 
W.  696. 

(B)   CJinmctar  and  Condnot  of  Witness. 

8337  (Ky.)  Civ.  Code  Prac.  i  597,  declaring, 
that  a  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acts,  except  that  it  may 
be  shown  that  he  has  been  convicted  of  felony, 
applies  to  parties  as  well  as  other  witnesses.— 
Sullivan  v.   Commonwealth,  165  S.   W.  696. 

{345  (Tex.Cr.App.)  A  misdemeanor  convic- 
tion for  selling  intoxicants  in  prohibition  terri- 
tory does  not  involve  moral  turpitude,  bo  that 
it  cannot  be  shown  for  Impeachment  purposes, 
that  a  witness  was  convicted  of  such  offense. — 
Hightower  T.  State,  166  8.  W.  184. 

{345  (Tez.Cr.AMi.)  A  conviction  11  yean 
ago  was  too  remote  to  be  shown  to  impeach  a 
witness'  credibility.— Waddle  v.  State,  166  S. 
W.  591. 

{ 350  (Tez.Cr.App.)  As  affecting  his  credit; 
defendant  may  be  asked,  on  cross-examination 
if  he  had  not  pleaded  g[uilty  to  theft,  and  this, 
though  it  was  in  a  justice  court,  which  bad  ju- 
risdiction only  aa  an  examining  court — ^Bur> 
nett  V.  Stote,  165  S.  W.  681. 

{ 361  _(Tex.Civ.App.)  Evidence  for  defendant 
by  physicians  who  had  examined  plaintiff  that 
they  believed  that  he  was  entirely  recovered  and 
would  be  all  right  after  litigation  terminated 
Mid  an  impeachment  of  plaintiff's  credibility,  he 
having  testified  that  he  still  suffered  from  cer- 
tain causes,  so  as  to  admit  evidence  of  plain- 
tiff's good  reputation  for  veracity. — Wells  Fargo 
ft  Co.  V.  Benjamin,  166  S.  W.  120. 

(C)  Interest  and  Bias  •(  'Witness. 

{  370  (Tex.Cr.App.)  In  a  prosecution  for  mur- 
der, the  exclusion  of  defendant's  testimony  that 
certain  of  the  state's  witnesses  had  taken  him 
from  jail,  carried  him  out  of  town,  and  sought 
to  extort  a  confession  from  him,  held  error. — 
Durfee  v.  State,  165  S.  W.  180. 

{376  (Tex.Cr.App.)  The  state,  to  show  in- 
terest of  a  witness  for  defendant,  and  that  bar 
testimony  was  of  recent  mahufacture  or  origin, 
having  shown  employment  of  her  by  defendant 
subsequent  to  the  crime,  defendant  may  show 
the  same  statement  was  made  by  witness  just 
after  the  crime  and  before  such  employment. — 
Kaufman  v.  State,  165  S.  W.  193. 

(D)   Inconsistent    Statements    by    'Witness. 

{  395  (Tex.Cr.App.)  'Where  a  witness  for  the 
state  was  impeached  by  proof  of  contradic- 
tory statements,  the  state  could  show  that  he 
had  made  subsequent  statements,  consistent 
with  the  testimony,  prior  to  the  alleged  contra- 
dictory statements. — Smith  v.  State,  165  S.  W. 
574. 

(E)   Contradiction  and  Corroboration  of 
-M^ltnesB. 

{  405  (Tex.Civ.App.)  In  an  action  for  person- 
al injuries,  plaintiff's  denial  on  cross-examina- 
tion that  he  was  allowed  to  resign  from  a  third 
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■paity's  employ  on  account  of  his  drinking  re- 
lated to  a  collateral  matter,  and  could  not  be 
contradicted.— Paris  &Q.N.R.  Co.  t.  Flanders, 
165  S.  W.  98. 
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